MIHICTEPCTBO OCBITH | HAYKH YKPATHU
HAUIOHAJIbHUM YHIBEPCUTET
«KMEBO-MOTIMJIAHCBHKA AKAJIEMIS»

ITPABO
CBPOIIEMCBKOI'O
COIO3Y

IigpyyHux

3a pefakLi€o TOKTOpa IOPUIMUHHUX HAYK,
Jokrtopa dinocodit (Beauka bpuranis),
npodecopa im. XKana Mosre,
npogecopa xadeapu MiXkKHaApOIHOTO Ta €BPOINEHCHKOro Npasa
HauionansHoro yHiBepcurteTy «Kueso-MorunsHcbka Akagemisi»
P A Ilemposa

Bunanns ges’ste, 3MiHeHe 1 IOMOBHEHE

XapkiB
«IIpaBo»
2019



VIIK 341.17:061.1€C(075)
168

Pexomendosano guenolo padow Hayionanenozo ynieepcumenty
«Kueso-Mozunancerka Axademinn
(yxeana enenol padu HaYKMA (3acioanns 56, n. 1) 6io 16.06.2016 p.)
PeneunseHnTu:

Mypasiiog B. I. — NOKTOp IOPUIMYHHUX HayK, npodecop, npodecop kadeapu MixHapoa-
HOTO TMPUBATHOIO Mpasa [HCTHTYTY MiXHapoaHHX BigHOoCHH KuTBCHKOIMO HalliOHAIBHOIO
yHiBepcuTety iMeH] Tapaca lllesueHxa;

Axosok 1. B. — 1OKTOp IOPUAMYHUX HayK, npodecop, 3aBiaysay kadeapu npasa €Bpo-
neiicexoro Corozy HauionanbHoro opuau4dHoro yHisepcutery iMeni Sipocnasa Myaporo

KonexTns aBTopiBb:

Bondap JI. O.—1ema 14; bpedosa I B. - tema 2 (1. 2.4 — y cniBabr. 3 [Terpoeum P. A.);
Baxynenxo A. O. —temu 4 (1. 4.1 — y cnisasr. 3 [onosko-I'aBpuiesoro O. 1), 5, 7,8 (m. 5.1 -
y cniBasr. 3 Josrans I B., n. 8.1-8.3 — y cniBast. 3 [lerposum P. A.); Tonosxo-Iaspuue-
6a O. I (0. 4.1 —y cnisapr. 3 Bakyneuko A. O.); Komaposa T. B. — tema 3 (y cmiBasr. 3 Tle-
tpoBuM P. A.); Joszans I B. — (1. 5.1 —y cniiBasrT. 3 Bakyneunko A. O.); Anaxina T. M. — temu 6
(nm. 6.1, 6.3, 6.6 — y cniBabT. 3 AHIynosor T. O.), 18 (nn. 18.3-18.5 — y cnisasr. 3 [Terpo-
BuM P. A.); Anyynoea T O. (nn. 6.1, 6.3, 6.6 — y cniiBagr. 3 Anakinoto T. M), Cuuproea K. B. -
TeMa 12; Kopmuu B. A. — temu 10, 11; Onetioa 3. H. — tema 16; ITempog P. A. — temu 1, 2
(n. 2.4 — y criBasr. 3 bpegosoto I. B.), 3 (y cnieast. 3 Komaposow T. B.), 8 (rm. 8.1-8.3 —
y cntiBasrT. 3 Bakynenko A. O.), 17 (. 17.2. — y cnigasr. 3 Bat Encysere I1., 1. 17.5. -y cnis-
aBT. 3 Ban nep Jly I.), 18 (nn. 18.3-18.5 — y cniBast. 3 Anakinow T. M.); @edopuyx [ E. -
Temu 9, 13; Xanux-ITocnonimax P. IO. ~ tema 15; Ban Encyeece I1. — Tema 17 (n. 17.2. —
y cnisasr. 3 [Terpoum P. A.); Ban 0ep /Iy I —tema 17 (11. 17.5. — y cnisasr. 3 [Terposum P. A.)

To0Ba aBTOPCHKOTO KOJIEKTHBY Ta BiANOBiganbHU# penaktop P. A. [lempog — NOKTOD
FOPHIHYHUX HayK, mpodecop, fokTop dinocodii (Benuka bpuranis), npodecop im. XKana
Mote, 3aBinyBad xadeapH MixkHapogHOro Ta eBponeiicskoro npasa HanioHanbHoro yHisep-
cutery «Kueso-MorunsHceka AkageMis»

O6xnanuuka — Heinrich Biinting, Die ganze Welt in einem Kleberblat, in Itinerarium
Sacrae Scripturae, 1581

IIpaBo €pponeiicskoro Coto3y : miapyunuk / [P. A. [TeTpoB (kep. aBT. koi1.),
1168 A. O. Bakynenko, Ban Encysere I1. Ta in.] ; 3a pen. P. A. Ilerposa. — Bua. 9-Te,
jmineHe i gomoB. — Xapkis : [Ipaso, 2019. — 442 ¢.

ISBN 978-966-937-748-7

[Tiapyunuk «Ilpaso €sponeiicskoro Coro3y» po3paxoBaHH| Ha CTyNEHTIB, AKi
TiNbKH MOUMHAIOTL BMBYATH L0 AUCLHILTIHY. Y HhOMY CTHCIIO /i NOCTYTHO BHKIAMEH]
Hai6ineir BaxJTHBI MMTaHKA npaBa €C. V niapy4HuKy BiAna€ThCs nepesara BUBYEHHIO
incrutyTis €C, npaBosoi cucteMu €C, NpaBoBOTO perynoBaHHs BHYTPiLIHbOrO pHH-
Ky €C, #0ro OKpeMHx NoNiTHK (HaNnpHKIaj, eKOHOMIYHHHA Ta BAJIOTHHH COMO3, 3aXHCT
CMOXHMBa4iB, KOHKYPEHTHE NPaBo Ta iH1Li) Ta cniBpobiTHHUTBY Mix YkpaiHoto | €C. Ta-
KOX y MiAPYYHHKY PO3MNAJAIOTECS MHTAaHHA 3aXUCTy mpas moxuuy B €C, ix criBia-
HouweHHs 3 npaBoM €C Ta BHCIOBIIOIOTECA AYMKH LIOAO MOXITUBHX IEPCNEKTUB
BK/IIOYEHHS €BPOMNeEChbkYX KOHBEHIIIH 3 npas MtoAHHM [0 npaBoBoi cucteMu €C.

ITigpyyHHK BHCBITIIOE 06car i 3MicT Yroau npo acouiauito Mix YkpaiHoto i €C,
f BIUTHB Ha MPaBOBY CHCTeMY YkpaiHu. Byne KOpUCHHI fiK ANA CTYAEHTIB, TaK i A1s
BCiX, XTO LiKaBUThCS MMUTAHHAMH €BPONEHChKOI iHTerpauii.

VK 341.17:061.1€C(075)
© Ilerpos P. A., Bakynenko A. O.,

Ban Encysere I1., 2019
ISBN 978-966-937-748-7 © Odopmnenns. Bunasunurso «[Ipasoy, 2019



s [IEPEIMOBA

€eponeicbkni Corws (€C) € yHIKanbHUM MIXKHAPOAHHUM YTBOPEHHSAM, SIKE
CTaHOBHTD SICKpaBHit IPHKJIA] yCHILIHOTO [IONITHYHOTO Ta NPAaBOBOrO CHiBpo6IT-
HHULTBA Ta €KOHOMIYHOI inTerpauii. 13 rpyaus 2007 p. y . Jlicabon (Ilopryra-
ais) rnaBaMH aepxas-unenis €C Oyno nianucano /lorosip mpo Pedopmu, Tak
spanuil Jlicaboncekuit Jlorosip, KHil 3HaUHO NMiBHIY€E 1eMOKPAaTHUYHICTL Ta
eexTHBHICTb QyHKUiOBaHHA incTuTyTiB €C. Leit orosip Haainse €C, 1o axoro
BXOZUTH 28 AeprkaB-wieHIB, MDKHAPOIHO NPaBOCyd’ EKTHICTIO Ta 3HAHHO CIPOLLYE
npasoy cucteMy €C. 1 rpyauns 2009 p. Jlicaboxcbkuii Jorosip HaOpaB Y4HHHOCTI.

€C - 0auH 3 HaOIBLINX 30BHIIIHLOEKOHOMIYHHX Ta MOJITHMHUX [apTHEPIB
VYkpaiHH, IpaBOBY OCHOBY BiTHOCHH 3 kuM 3 2014 p. ctaHOBUTH Yroaa npo aco-
uiauiio, ska nepeabadae GyHKUiFOBAaHHA IIUGOKOT Ta BCEOXOIMTIOIHOT 30HH BiNbHOT
toprisni Mixk €C Ta Ykpaidot. Sk Haci 0K 11bOT0 — OYIKY€TBCS [TOXBABJICHHS
TOJITUHHOIO T2 EKOHOMIYHOIO CMiBpOGITHULTBA, 8 TAKOXK TPAHCIIO3ULIS 3HAYHOTO
06’ema acquis €C B npaBoBy cucteMy YKpaiHH.

Halna kpaiHa HEOIHOPa30BO BUCIIOBIOBAJIA CBOK) 3aLiiKAB/IEHICTh 1OAO BCTY-
ny po €C. Ipioputer Yipainu y upoMy 38’ A3Ky — acouiauis 3 €C, a 3rofom — i 11os-
He 4i1eHCcTBO B €C, 110 3HAH IO CBOE MIATBEPKEHHSA Y YHCIEHHUX HOPMATHBHHX
JOKYMEHTax Ta [OJITHYHHMX 3asBax, fKi, 30KpeMa, iHTerpauito Ykpainu ao €C
BM3HAYAIOTh OJHIEIO 31 CTPATEriyHMX Lineit po3BuTKY nepkaBu. Och YHOMY BUBUYEH-
us npasa €C B Ykpaiui HaOyBae He TiIbKH TEOPETUYHOTO, a H NPAaKTHYHOTO 3Ha-
YEHHS.

I'mnboKi eKOHOMIUHI, NOMITHYHI Ta [paBoBi pedopMH, 110 3MIHCHIOIOTLCA
B YKpaiHi y 38’43Ky 3 HeoOXiJiHicTiO popMyBaHHS 1eMOKpAaTHUYHOT IPaBOBOI AEp-
XaBH, MoTpebyloTe MOCHIIEHHS PO HAYKOBHX AOCIIKEHDb Ta BUK/IAIaHHS €BPO-
NeHCHKMX CTYAIM y BUIIMX HaBUANLHUX 3aknanax Ykpainu. HeobxinHo He TiNbKH
YIOCKOHAIMTH CHCTEMY BHLIOI OCBITH, a it 3anpoBasnTH MDKIMCUHUILTIHAPHI Me-
TOOM HAayKOBOTO AOC/IDKEHHS BIAOBIIHO 10 Cy4acHOro r1o6albHOro CBITOMsAMy
Ha ITpoLIEC €BPONENCHKOT iHTErpaLii.

HauionaneHuii yniBepcuter «Kueso-MorunsHeska akaaemis», KniBcbkui
HauioHansHHH yHiBepcuTeT iMeHi Tapaca LlleBuenka, JIbBiBCHKMIT HALlIOHATIEHH
yHiBepcuTeT iMeHi I1BaHa Dpanka, HauioHansHui 10pHINYHAK YHIBEPCUTET iMEHI
Spocnasa Myaporo, HauionaneHuit yHisepcutet «Onecbka FopuAHYHA aKaEMI»,
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[lepenmoBa

Jlonennbkuit HallioHaTbHUIH yHIBepcuTeT iMeni Bacuns Cryca ta geski iHu BULL
HABYAJIbHI 3aKJIaAd Oy OXHMMH 3 MEPUIMX, L0 3aMPOBaINIH HABYAILHI KyPCH
3 ipaBa €C Ta 3BEPHYJMCA 3a JOMOMOroH 10 NMPOBiTHUX HAaBYAIBHUX i JA0CTiA-
HUUIBKHX ycTaHoB €Bponu. CBIiTOBa acouialis eBponeicbkux ctyaiit (European
Community Studies Association — World) miarpumana creopeHHs YkpaiHCbKoOl
acomiauii €BpornefChbKUX CTYiH | po3moyana JOBrOCTPOKOBE MAPTHEPCTBO 3 HEK).
ITposeneHo Garato 3ycTpiuei, ceMiHapis, KoH(epeHLii, po3pobieHo Ta BIpoBa-
JKEHO HOBI KypCH 3 €BPOMNEHCHKMX CTYIIH y BUIIMX HABYANBHUX 3aKiIagax YKpa-
fau. OQHHM 3 HaMBaXKIMBIIIKMX PE3yIBTaTiB MAiAHOT CHIBNpali € el miapyYHHK,
MiArOTOBNCHUH KOJIEKTHBOM €KCIEPTIiB 3 Pi3HMX BUIIMX HOPHUAMYHHX 3aKNafliB
VkpaiHy, y AKX aKTHBHO NPOBOIATHCSA HAyKOBi AOCHIMIKEHHS Ta BUKIAJAOTHCH
HaBYaJILHI AUCUHMILTIHY 3 npasa €C.

Hinpyunux «IpaBo €pporneiicskoro Cowo3y» — Lie OOHE 3 NeplnX B YkpaiHi
BUAaHb 3 mpaBa €C, MiAroToBIeHe Ha HOBIH KOHIENTYaNbHIH OCHOBI, B SKOMY
BPaxXoBYKOThCA NPaBo i iHTepecH YkpalHu K €BponefchKOl JepKaBH.

B usomy migpy4HuKy B cTUCHiH H uiTkili dopmi po3misaaioThes Haibinbi
BaxxuBl nutaHHs npasa €C. OaHak aBTOpH NiAPYYHUKA He CTABUJIM 3aBIaHHA
1010 OISy NMPaBOBOTO perynroBaHHs ycix cdep misapHocti €C. CaMe ToMy,
y HiApY4HUKY HaJa€ThCs NEpPERAra BUBYEHHIO IPABOBOTO PETry/IIOBAHHSA AisTbHOC-
Ti Buytpimmboro puaky €C, Horo oxpeMux MONITHK (HaNpHKIaA, eKOHOMIYHUH
Ta BAJIOTHUH COIO3, 3aXHCT CHOXKMBAYiB, KOHKYPEHTHE MpaBo Ta iHIIi) Ta CIiBpo-
6iTauuTBY Mix Ykpainoro 1 €C. TTigpyuHuK BUCBITIIOE TAKOK NMUTAHHS TAPMOHI-
3al1il 3aKkOHOABCTBA YKpaiHM 13 3akoHoxaBcTBoM €C BiAMOBIAHO 10 YHHHOTO 3a-
KoHozaBcTBa Ykpainu Ta €C Ta obcary i1 3MicTy Yroau npo acotlianiro Mix Ykpa-
fHoto i €C. HeobxiaHO BIA3HAYHTH TAKOXK, IHO B NiAPYYHHKY PO3TNAAAIOTHCS
NUTAHHS 3aXUcTy mpaB MroauHy B €C, ix cnisBigHOIIEHHS 3 npaBoM €C Ta BH-
CJIOBJIIOIOTHCSA JYMKH 00 MOXUIMBHX NEPCIIEKTHB BIJTKOYEHHS €BponeHchKuX
KOHBEHLIH 3 TpaB JIOAUHY 10 TpaBoBoi cuctemu €C. binblie Toro, LeH niApyyHUK
TOPKAETHCA MPaBOBOT CHCTEMH YKpaiHH y 3B’ #3Ky 3 HaGpaHHSIM YHHHOCTI Y Bepec-
Hi 2017 p. Yroou npo acouiauito Mixk Ykpaiuow i €C.

V BUCBITIIEHH] OKpEMUX NIpobiieM aBTOPH cripoOyBaiy BiliHTH BiX 3BUYAHHUX
3aco6iB MogaHHA MaTepianty i BUCIOBU/IM CBOK TOUKY 30Dy, 3aBISKH YOMY KHHra
Moxke OyTH LIKaBOKO HE JHLIE CTYJeHTaM, a i QaxiBusM y wii ramysi. Pazom 3 Tum
BHMKJIICHHI Marepiajl UIFCTPY€EThCs OPUTiHAIBHUMH CXeMaMH Ta ITiATBEPKYETh-
Cs KOHKPETHUMH Ta BAaso0 BiliOpaHuMH npukiaaamu i3 npasa €C Ta NpaKTHKH
Cyny IpaBocynas €C, 1110 MiABUIIY€ HAOUHICTB Ta MOJETIIYE ONIaHyBaHHS TEKCTY
CTYIEHTaMHU.

Be3 cyMHIBY, MAPYYHHUK € YK€ KOPHCHUM HE TiBKH 1/ CTYJEHTIB Ta BH-
KJIajaviB, a TAKOX IS EKCIIEPTIB, AKi 3aiMarOThCA NpobIeMaMy y3roKeHHs 3a-
KOHOAaBcTBa YKpaiHH 3 nmpasom €C.
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[Tepeamosa

Llefi NiapyYHHK MPUCBAYYETHCS CBITIIIHM 1mam’ 4TI IPOBIOHOIO YKPaiHCHKOTO
BYEHOI0, 3aBimxyBaya Kadeapy npasa €C ta nopisHsIsHOro npaso3HascTsa Ha-
LioHaNBHOrO yHiBepcuTeTy «OfeckKa IOpHAXYHA aKaAeMis», AOKTOpa IOPUANIHIX
HayK, npodecopa, 3acIyXeHOoro Aisda HaykHd i TexHiku Ykpainu OnekcaHapa
KoctaHTHHOBHYA Bulrgsaxosa.

P. A. Ilempos,
Tonosa asmopcvkozo xonexmugy
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Yacruha 1

MMPABO €BPOIIEMCBKOI'O COIO3Y:
[MPUHIUIIU, CUCTEMA, J)KEPEJIA

Tema 1

ICTOPISI €EBPOITENCBKOI
IHTEI'PALUI. IPABOBE
CTAHOBHUIIE
€BPOINENCBKOI'O COIO3Y
SIK MIDKHAPOJJHOI
OPI'AHI3ALIL. HAUIEP)KABHI
TA MIJKIEP)KABHI ®OPMH
CHIBPOBITHUIITBA JIEP)KAB-
YJIEHIB €EBPOINNENCBKOI'O
COI03Y

e § 1.1. [IepenymoBu eBponeiicbKkoi iHTErpauii

IIpomosa Bincmona Yepuunas (1946 p.). Y cBoii npomosi B Llropix-
CLKOMY YHiBepcuteTi npeM’ep-MmiHictp Benukoi Bpuranil Bidcton Uep-
YHJIIb 3aKIHKaB 40 cTBOpeHHs Cnonyvenux Llrtarie €sponu. [lepmum
KPOKOM Ha IAAXy 10 06’ eqHaHoi €Bpony Majlo cTaTy naprHepcTBo ®Ppan-
uii, Benukoi Bputanii Ta Himeyuunu. Xoua nporno3suitis Yepyunns Tak i He
Oyna peani3oBaHa, came BOHa CTalla [epLIOo0 MepeIyMOBOIO MTOsIBY €Bpo-
neficbkoro Coro3sy.

3acnysanus Padu €sponu (1949 p.). 3acCHOBHUKaMH L€l Mixc1epXKaBHOI
nonitnyuHol opranizauii 6ynu benbris, Benuka bpuranis, [lanis, Ipaanais,
Itanis, JlrokcemOypr, Hinepnanau, Hopeeris, ®panuig ta lilsenis (Ha
CbOrofHi ii wieHaMu € 47 nepxas). [0TOBHUMH KEpIBHUMH OpPraHaMH LbO-
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Tema 1. [cTopis eBponeficekol iHTerpauii. [Tpasose cratosuie €sponeiicbkoro Cotoay...

ro 06’ eqnanns € Komiter €C i [Tapnamentcoka Acambnes. [11tab-ksaprupa
Pagu €Bponu po3rairosBana B M. CrpacOyp3i (Dpanuis). Paxy €sponu
3aCHOBAHO 3 METOIO 3aXHCTY ITPAB JIIOIUHM Ta BEPXOBEHCTBA MpaBa; 3Mill-
HEHHA Ta PO3LIMPEHHS AEMOKpaTil #i criBpoOITHULITBA HA BCBOMY KOHTH-
HEHTi; CTBOPEHHS €IMHHUX CTaHIAPTIB CYCHiMIBHOI Ta 3aKOHOTBOPYOT ITpaK-
THKH JepKaB-uJeHiB; MiJBHILEHHS €BPOMNEHCHKOT CaMOCBIAOMOCTI, 110
0asyeThes Ha 3aralbHOEBPONEHCHKUX IHHOCTAX Pi3HUX KYIBTYD.

ITnan Pobepa Llymana (1950 p.). MinicTp 3akopaoHuux cripas ®Opan-
uii Pobep lllyMaH nporonocus, 1o o6’e1HaHHA €BPOIH € rOIOBHOIO Ie-
peayMOBOIO MHpY Ta cTabinbHOCTI y CBITi, i BOHO moTpedye nepenyciM
NPUIHHEHHS TpHBaaol BopoxHeui Mix Dpanuiero Ta HiMedunHoro.
V 38’43KY 3 UM BiH 3aIIpOIIOHYBAaB CTBOPUTH {paHKO-HIMELbKE CI1iBTOBA-
PUCTBO BYTIJIIS Ta CTali, 10 AKOTO 3MOXKYTb [IPUEHATHCS iHILI €BPONEHChbKi
JIepKaBH.

s § 1.2. CTBOpenHs €BponeiicbKux
CniBToBapucTB

Hozosip npo €eponeiicoke Cniemogapucmso gyzinns i cmani (1951 p.).
Tak nnau P. [llymana npu3BiB go nosieu {oroopy npo €Bponeiicoke CriB-
TOBApHUCTBO BYri/uig i crani. JeprkaBaMu-3acHOBHUISMH 1[boro CniBTOBa-
puctBa ctanu bensris, Itanis, Jlrokcem6ypr, Hinepnauau, HiMeuunna,
®panuis.

Jorosip nepeanbayaB GopMyBaHHS CIiJILHOTO PHHKY B cdepi ByTijbHOT
Ta CTaJIeIMBapHOI IPOMHCIOBOCTL. HecyMicHUMM 13 CNiTBHUM PUHKOM BH-
3HABAJIUCA IMIIOPTHI Ta €KCMOPTHI 360pH i MUTa, 1HIII Ail, 1110 MajK €KBi-
BaJIEHTHHH €(EKT, a TAKOXK KiJbkiCHI OOMeXeHHs Ha pyX ToBapiB. 3abopo-
HAJIACh JUCKPUMiHALlis 11010 BUPOOHMKIB, MOKYTILIB i ciokuBayiB. JloroBip
yCTaHOBHB, 110 CNiBTOBAPHCTBO € IOPHIHYHOK 0C00010 1 CTBOPIOE Crelli-
anbHi iHCTUTYTH: Buiuuii kepiBHuii opran, Cneuiansiy Pany €C, 3arans-
Hy acambiero ta Cyn.

Hozosip npo €sponeiicoke Exonomiune Cniemosapucmeo ([ozoeip npo
Cnismosapucmeo) ma [Jo2o8ip npo €sponeticoxe Cniemosapucmeo 3 amom-
Hol enepeii ([{ozoeip npo €epoamom 1957 p.). I'onosHOW MeTOK CBponei-
cekoro ExoHomiuHoro CnisroBapuctsa (EEC) € «CTBOpPEHHS CHINBHOTO
PHHKY Ta KOOPAMHALiS €eKOHOMIYHOI MOITHKY Jep)KaB-4JIeHIB, PO3BHTOK
€KOHOMIKH, MOCHIIEHHS CTabiILHOCTI, IOCIIA0BHE MiIBUILIEHHS )KUTTEBOTO
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§ 1.2. Cteopenns €pponeficbkux CniBTOBapHCTB

piBHA T2 30MMKEHHS nepxaB-uneHiB» (cT. 2 [JoroBopy npo CnisroBapu-
c1B0). Lle mocsaraeTbes LWIIAXOM 3HHXKEHHS MHTHHX 300piB Ta KBOT Ha €KC-
noptT i iMnopt ToBapiB y Mexax CriBTOBapHCTBa, BBEJCHHS CITiIBHUX
MUTHHX TapuQiB i CMiJIbHOT €KOHOMIYHOT MOJITHKHU 11[O/I0 TPETiX KpaiH,
yCcyHEHHS cepell aepskaB-uneris €C nepeumkon nepecyBaHHs ocid, pyxy
HOCIYT i KaniTany, 3abe3neueH s BiNbHOT KOHKYPEHLIT Ha CIIIBHOMY PHH-
Ky, IPHIHATTA CNiBHOT CLIbCHKOTOCNOAAPChKOI Ta TPAHCTIOPTHOT NOJITH-
KU, IOCTYTNOBE HaONM)KeHHs HALiOHAIbHMX 3aKOHOAABCTB AEPXKaB-4JIeHiB,
a TAKOX iX €KOHOMIYHOT, BaTIOTHOI, PicKaIbHOI Ta COLiaabHOT MOHTHKH.
JloroBip 3aKpinuB NPHUHUMN CyOCHAIAPHOCTI, a TAKOXK 3a00POHHB JUCKPH-
MiHALII0 IOPUAMYHHX | Qi3uyHMX 0cib Ha migcTaBi iX 3B’A3KY 3 Ti€KO 4H
{HLIOKO AEPXKaBOK-uleHOM (To0TO rpoMaisHCTBa, peecTpauii Towo). Jo-
rosip npo cTBopeHHs CHiBTOBapHCTBAa BCTAHOBUB MaiiKe TaKy X IHCTHTY-
uifiny cTpykrypy CriBToBapuCTBa, 1110 i B €BporneicskoMy CITiBTOBapUCTBI
ByI'iJLIs 1 cTal.

Mertor0 €BpoaToMy € MiJABUILEHHS XHUTTEBOTO PiBHA B Aep KaBax-4je-
HaX 1 PO3BMTOK B3a€MOOOMIHY 3 IHIIMMM KpaiHaMH LLIAXOM CTBOPEHHS
HeoOXiIHUX YMOB /711 pO3BUTKY aTOMHOI mpoMucioBocti (cT. 1 Jloropopy
npo €spoaroM). Ina gocsarHeHHs i€l MeTH €BpoaToM NMOBUHEH: PO3BH-
BaTH JOCIiAHULIBKY poOOTY Ta MOLIMPIOBATH TEXHIYHI 3HAHHS, pO3pOOIATH
€I1HI HOpMHU 6e3MeKn IS 3aXUCTy 340pOB’sA POOITHUKIB CBOiX aTOMHHUX
MiANPUEMCTB 1 BCHOTO HACEJEHHSI, CIIPOLLYBaTH iHBECTHIIIHUI pexHM Ta
330X0OUYBATH iHIL[IaTUBY NiAMPUEMCTB,

CTBOPIOBAaTH YMOBH AJs MpoBeleHHS GyHIaMEHTaIbHHX JOCTIIKEHbD
y rajy3i aTOMHOI €HEPreTHKH, CTeXHTH 3a PerylIspHUM 1 CpaBeVIMBUM
nocTadaHHAM AJ1s crioxkuBaviB CriiBTOBapyucTBa SACPHOTO [1a71MBa TA PYAU.

Cmeopennsa €sponeiicorol acoyayii sinvhoi mopeisni (€ABT) (1960 p.).
Benuka bpuranis He Oyna rotoBa o 0OMEXEHHS CBOrO JEPHKABHOIO CyBe-
PEHITeTy HACTiNbKH, 1100 npueaHarucs 1o Jorosopy npo CniBTOBapHCTBO.
HaromicTbs BOHa 3anpOIOHyBaia CTBOPUTH 30HY BilbHOI TOpriBii B €Bporti,
ne He Oyno 6 BHYTpillHiX TapudHuX Gap’epis, NpoTe MATAHHS PO TOPTiB-
10 3 ep>KaBaMH, Ki He BXOAATH 10 L€l 30HH, BUPIILYBAJIOCh KOXKHOIO
JepiKaBOI0 CaMOCTIHHO.

€ABT 6yno 3acHoBaHo ABctpieto, Benukow bputaniero, Jauiero, Ip-
nauiero, Hopeerieto, ITopryraniero Ta [lBeuicto.

Benuka bpuranis, [lanis, Hopseris Ta Ipnannis noganu 3asBKd Ha
Betyn g0 €EC (1961 p.).

Hopseris nonae 3asBky Ha Bctyn a0 CEC (1962 p.).
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Tema 1. IcTopia eBponedichkoi iHTerpauii. [IpaBose craHosHlle €Bponeiichkoro Coro3y...

[Mpe3nnent Ppannii Ulapas Je onab Hakiagae BETO Ha 4IEHCTBO
Benukoi bpuranii B €CEC (1963 p.).

Yrnagenna Jlorosopy, skuit 06’eqnas Pagu i Komicii Tprox Crisro-
sapuctB (€EC, €pponeiicrkoro CriiBTOBapHCTBa BYTI/LIA T2 cTali Ta €Bpo-
aroMmy) BigOynocs y 1965 p.

Benuka Bpuranis, Jlanis, Hopseris Ta Ipnadais Bapyre nogaiorh 3a-
aBKy Ha BcTyn g0 €EC (1967 p.).

[Mpe3nnent dpanuii llapas ge [onns BApyre Hakiagae BeTO Ha 4iIeH-
cTBO Benukoi bpuranii 8 €EC (1967 p.).

CrBopenHs MurHoro Corosy Mix aepxaBaMu-uneHamu €EC (1968 p.).
VY noxymentax MutHoro Corw3y nepenbayanocs ckacyBaHHs Tapudis
i KInbKICHHX OOMEXeHb MiX Aep)KaBaMH-uJIeHAMH, 3aMiHa HaLlioHAIbHUX
BHYTpIillIHIX Tapu®iB Ha CITIbHI 30BHIlIHI TapUDH.

Hignucanns JloroBopy npo HaOyTTs uiaedctsa B CEC Bennkoi bpura-
uii, [anii, Ipnanaii Ta Hopserii (1972 p.).

Hopserisa He patudikysana Yroay npo HabyTTs uneuctsa B €EC 3rigHo
3 pe3yabTaTaMH MPOBEIEHOTO 3 [IbOTO MUTAHHSA 3arajbHOHALIOHATBHOTO
pedepenaymy (1972 p.).

HaOyrts uneHctBa B €CEC Benukoto bpuraniero, Janieto Ta Ipnangieto
(1973 p.).

Habytra unenctsa B €EC I'penieto (1981 p.).

ITeputi npsmi Bubopu no €sponeiicekoro [Tapiamenty (1979 p.).

Y 1985 p. €Bponelicbka Pana 3arBepikye nporpamy, ska nepeabayae
3aBepuIeHHs hopMyBaHHS BHyTpilHboro pusiky CniBTOBapUCTBa /10 Ipyl-
Ha 1992 p.

€uuuit €Bponedcbkuil AKT (€EA) (1986 p.). ECA e mogudikauiero
TPBOX MONEPE/IHIX YCTAHOBYUX A0roBopis CriBTOBapHCTB i MiCTHTB yromy
JepKaB-4JIEHIB [P0 3aIPOBaKEHHS COLTBHOT €BpONeHchKOl 3aKOPAOHHOT
TMONITHKH, AKa 3aKJ1aJ1a€ FOPUAHYHY OCHOBY JUIA €BPONEHCHKOI MO THYHOT
Kooneparii.

Meroto €E€A 6yno 3aBepiieHHs GopMyBaHHS BHYTDILIHBOIO PHHKY
CniBroBapHCTBa, AKHH BU3HAYaBCA AK «TIpocTip Oe3 BHYTPILIHIX KOPIOHIB,
y IKOMY I'apaHTyeTbCa cBoOOa pyXy TOBapiB 1 KamiTally, nepecyBaHHs 0CiO»
no 31 rpynus 1992 p. Jins niaBHILEeHHS eQEeKTHBHOCTI NPOLEAYPH NIpH-
iinarra piweHs B €EC piwenns Pagu €C €EC cranu npuiiMaTucs KBai-
dhikoaHot OinbricTio. €CEA Takoxk nepexbadae TicHille 3anydyeHHA €B-
poneiicbkoro [1apraMeHTy 10 3aKOHOTBOPHOTo MpoLecy: HOMY HalaHO
MpaBo HAKJIaAaTH BETO Ha pillieHHs o0 npuidHaTTa B €EEC HOBHX YlEHIB.
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§ 1.3. Creopenns €sponeitcskoro Corzy

3aKpillJIEHO TaK 3BaHy NPOLEAYPY «KOMITOJIOri», 3rigHo 3 akow Paga €C
€EC oTpuMarna npaBso JeleryBaTH YaCTHHY CBOTX nmoBHoBakeHb Komicii
€EC Ha NEBHUX YMOBAaXx.

Ha6yT1s dnencrBa B €EC Icnanii ta [opryranii (1986 p.).

s § 1.3. CTBopenns €Bponeiicbkoro Coo3y

Hozeogip npo €eponeiicokuii Cows (Maacmpuxmcokuii Hozo-
gip) (1992 p.). Metoro €sponelicskoro Corody (€C) € cTBOpeHHS eKOHO-
MIYHOTO Ta BAJIOTHOIO CONO3Y, 30KpeMa 3alpOBaJKEHHS €IHHOI BaJIIOTH,
NpoBEACHHS CIIILHOT MOMITHKH B rany3i 3aKOpIOHHMX cripaB i 6e3rexy,
BCTAHOBJIEHHS €IMHOTO rpomaasiucTBa €C, cniBpoOITHUUTBO Yy cdepi roc-
THLIT Ta BHYTpilHiX cnpas. Hosumu HanpsaMamu nisnsHocTti €EC (HasBy
€pponeiicbkoro Exonomiunoro CriBroBaprcTea Maactpuxtcekum Jloro-
gopom Oyno 3miHeHo Ha €Bponeiicbke CMiBTOBapHCTBO (afli 32 TEKCTOM —
CniBTOBApHCTBO) CTAIM: OCBITa, KyNbTypa, OXOPOHa 3/10pOB’ 1, 3aXHCT IIPaB
CMOXHBaYiB Ta TpaHCEBpoNeHCchbka MepeXka KOMYHikalii. 3pocna poib
€pponelicbkoi Pajy, 1110 BU3Ha4Yae OCHOBHI HANPSAMH MONITHYHOI AiAIBHOC-
i €C.

Jorogip npo €Bponelicbkuii Cot03 3aTBEPAUB TPUOIIOPHY CTPYKTYPY
€C (cxema 1):

€sponeiicbke CrniToBapHcTBO (paHiule — €Bporneicske ExoHoMiuHE
CnisroBapucTBO, €Bporneiicbke CriBTOBapHCTBO 3 aTOMHOI €Heprii Ta CB-
ponetcbke CniBTOBapHCTBO BYTiuig Ta cTani) (po3ainu 2, 3, 4);

CniBpoOITHHITBO B Tajly3i 3aKOPAOHHUX cIipaB i 6e3neku (po3a. S5);

CriBpoOITHHUTBO 3 IOCTHIIT T2 NONiNLil B KpUMiHANBHAX ClpaBax
(po3n. 6) (Ha3By 3MiHeHo 3a AMcrepaamcbkuM JloroBopom. Ilonepenns
HazBa — CniBpoOITHULTBO B ranysi KOCTULIT T2 BHYTPILUHIX CIIPaB).

3rigno 3 Horosopom npo €C aisapHicTh CiBTOBApHCTBA PETYAIOETHCA
HaJIep>KaBHUM 3akoHoaaBcTBoM CriiBroBapuctBa. CriiBpoOiTHHLITBO B ApY-
riif Ta TpeTiit onopax (aHrn. pillars) BinOyBaeTbCs LLIAXOM MiXYpPAA0BOI
cniBnpaui AepxaB-uieHis (cxema 1).

Hozosip npo cmeopenns €sponeticbkozo Exonomiunozo Ilpocmopy
(CEID) (1992 p.). Le#nt Ooroeip 6yB yknaaeHnuit Mix kpainamun CABT T1a
Aepxasamu-uneHamu €C. Jorosip npo €EI po3rnsaaBcs K €KBiBaleHT
4JIGHCTBA | MaB iHTerpyBaTH ekoHoMiku kpalH €CABT no €C, He Hagawouu
iM npaBa y4acTi B poGOTi HOro iHCTHTYTIB.
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Tema 1. IcTopis eBponeficskol iHTerpauil. [TpaBose craHosuie €sponeicskoro Coto3y...

Cammim znae depacag-unenie €C y Koneneazeni (1993 p.). Ha upomy
3i6panHi gepxaBu-4nedd €C nporonocuny, wo kpainu LleHTpanbHOl Ta
CxinHoT €BpoIH, 3 AKMMH ITIANMHMCAHO YTOAM NPO acoHiallilo, MOXYTb y Maii-
OyTHROMY cTaTH uieHamu €C, Ta BCTAHOBHIM KpHTeDii, 32 skuMU Oyze
OLIIHIOBATHUCS TOTOBHICTBH A€piKaBH-Kauauaara BetymuTe a0 €C.

[TignucanHs YTOIH NTPO NapTHEPCTBO i CMiBPOOITHULTBO Mixk YKpaiHOtO
ta €BponelicekuMu CiBTOBapHCTBaMH Ta 1X JepKaBaMH-4aeHaMH y JIok-
cem0byp3i (16 uepBua 1994 p.).

Habyrra unencrea B €C Ascrpii, @innanaii ta seuii (1995 p.).

YkpaiHa ctana ywieHoM Paau €sponu (1995 p.).

Amcmepoamcoxuii JJozogip (1997 p.) BCTAaHOBITHOE MPUHLKITH «IIPO30-
pocri» Ta «BiakpuToCTi» €C. TakuM YHHOM, pileHHs B pamkax €C MaloTb
npuiHMaTHCS MaKCHMaJIbHO BIAKPHTO i OYTH HaONMXKEHUMH 10 IPOMajsiH
€C. IporonowyoThes IPHHLUKNM MOBAark NpaB JTIOJHHM, AEMOKpaTIl Ta
BEPXOBEHCTBA I1PaBa, Ha AKKX IPyHTyeThesd €C i JOTPHMaHHSA SKHX € YMOBOIO
1ns Beryny a0 Heoro. Jlo ¢1. 2 Jlorosopy npo CHiBTOBapHCTBO BKIIOYEHO
HoBi 3aBnaHHs CrliBTOBapHcTBa: 3a0e3neyeHHs BUCOKOTO PiBHA 3alHATOCTI
HaceaeHHs 1 3abe3neueHHs «cBo0oM, Oe3MeKH Ta CPaBel/IMBOCTI.

OnHieto 3 HAWOIBLI CYTTEBUX 3MiH, BHeceHHX 10 [loroBopy nmpo Cris-
TOBApUCTBO, € BIJIHECEHHA YAaCTHHM [TMTaHb, 0 paHille peryIoBamHcs
B TpeTili onopi (cniepobimuuymeo 3 ocmuyii ma noniyii 6 KPUMIHATLHUX
cnpasax), no nepioi onopu (Cnismosapucmeo) Ta BKIKOYEHHS iX 10 po3-
Jiny, WO po3rIfAac BilbHE NepecyBaHHs 0ci0: Bi3M, IMMIrpallis, HagaHHS
NPUTYJIKY, CHIBOpals y UMBITBHUX cripasax. AMcTepaaMcbkuil Jloroeip
Takox iHTerpyBaB LLleHreHChKI IOMOBIEHOCTI NPO Bi30BY NOJITHKY IS
rpomMajsH iHIIKX KpaiH' y 3akoHonaBcTBO CriBTOBapHCTBA, 3aBAAKH HOMY
Oyn0 ycyHeHo AyOmoloul CTPyKTYypH Y MexaHi3mi poboTu €Bponercbkoro
Cotro3y.

[Touatok neperoBopis npo uneHcrso B €C 3 Kinpowm, Tonbuero, Cro-
BeHieto, YropumHow ta Yexiero (1998 p.).

B onuHaauaTu aepxkasax-uneHax €C 1 ciung 1999 p. 6yno BBeaeHO
€IMHY IPOLIOBY OJUHUINIO — €BPO — Y 0€3roTIBKOBHUI 0Oir

HabyTrs ropHandHoi cUiax Yroaomw 1mpo NapTHEPCTBO i CrliBpOOIiTHULITBO
Mmix Ykpainow ta €C (1 6epesns 1998 p.).

Konyenyis pozseumky (Agenda) 2000 (1999 p.)’ €C Bu3Hauae KkpaiHy
LenrpansHoi Ta CxigHol €BpONH, 3 AKMMH BiH FOTOBUH pO3IMOYATH Mepe-

! Mownaauiwe aus. npo Illenrencexy Yroay temy 18.
2 Agenda 2000 (COM (97) 2000 final).
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§ 1.3. CreopenHs €pponeiicbkoro Cotozy

rosopu nipo uneHcTso B €C (boarapis, Ectonis, Kinp, Jlarsis, Jlutsa,
[Tonsiua, CroBaduunna, Cnosenis, PyMmyHis, Yropiuusa, Yexis).

Ha camMmiTi maB aepxkas-uneHiB €Bponencbkoro Cotw3y B [enabciHki
€sponeiiceka Paga yxsanwe Cninbsry crpaterito €C mono Ykpainu
(1999 p.).

Hiyyoxuti [lozoeip (2001 p.) craB HeoOXiaAHHUM KpokoM y miarorosui €C
10 MaitbyTHboro poswupenss. [lepcnekTuBa BcTyny HOBUX uneHis 1o €C
BHMAarana HeTrafiHHX CTPYKTypHHX pedopm €Bporneiicskoro [lapiaMenTy,
Panu €C ta €pponeiicekoi KoMiciil. Mix iHIHM, Oy10 30inbLI€HO 3araib-
HY KiNbKICTb Miclb y €BponelicbkoMy [lapiameHTi, ane BogHo4ac 3MeH-
ieHo X KUIBKICTB A5 KOXHOT OKpeMoi aepkaBu-wieHa. KpiM Toro, cyT-
TEBMUX 3MiH 3a3Halla cucTeMa NpUHHATTA piteHsb Pagoro €C — OyB 36i1b-
LIEHHH IEPeNiK MUTaHb, SKi BUPILIYIOTHCS MPEACTABHUKAMH JIEpKaB-U/IEHIB
kBai(hiKOBaHOIO OiNbLIICTIO ronociB. 3anpoBamkeHi 10 YCTaHOBUMX JI0-
ropopiB €C 3MiHK 103BONUIM IepKaBaM, Lo npuegHanics ao €C nicns
2003 p., 6patyn yuacts y kepyBanHi CniBroBapuctBoM Ta €C Ha piBHI
3 iHLUMMH A€p)KaBaMHU-YJIeHaAMH.

€sponeiicokuii Kongenm (2001 p.). Y M. Jlaaken (benbris) €pponeiicbka
Pana mpuiinana Jexnapauito npo MaiOytHe €C, ska BiAKpHIa LUIAX [0
roaanblnx pedopM IHCTHTYLIHHOIO Ta KOHCTHUTYLiHOro yerporo €C.
Byno cTBopeHo €Bponeiicekuil KOHBEHT — TUMUYacOBUH MiXYpPSAOBHIH
opraH A1s NiAroroBky npoekty Koncrutyuitinoro lorosopy €C. ['oooto
KonBeHTy Oy10 npu3HayeHo KoAMIIHbAOro npesuaeHTa ®panuii Banepi
XKuckapa n’Ectena.

€sponeiicbkuil KonBeHT cknanaecs 3i 105 uenis, 30kpeMa g0 Horo
CkJay YBIRILIM NpencTaBHUKM rofiB abo ypsaaiB depkaB-4IeHiB Ta Jep-
xap-kaHauaarie €C, nociaavui BiJg HaLIOHANBHUX MAPJIaMEHTIB JEPKaB-
YJIEHIB Ta Jep>KaB-KaHIMaTiB, npeAcTaBHUKH €Bponekcskoro [lapiamen-
Ty, €Bponeiickkoi KoMicii, EkoHoMigHOTro Ta couiansHoro koMmitery, Komi-
TETY PEriOHiB.

Y nBaHaausaTH aepxkasax-uneHax €C 3 1 ciung 2002 p. B obir 6yno
BBEJIEHO rOTIBKOBI €BPO (0aHKHOTU Ta MOHETH).

Habynu unnHocti Aktu Betyny no €C Ecronii, Kinpy, Jlarsii, JIutsu,
Manvty, [onswi, Cnosayuunu, Cnosenil, Yropuguny, Yexii (2003 p.).

€sponeiicekuii KonsenT yxpanus npoekt KouctutyuiiiHoro Jlorosopy
€C (2003).

3anowamkosano €eponeiicoky norimuxy cyciocmsa (2003 p.), sxa cTo-
cyeTbest BitHOCHH Mixk €C Ta KpaiHamu-cycizamu. [010BHOWO MeToro €Bpo-
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Tema 1. Icropis eBponeiicbkoi iHTerpauii. [Ipasose ctanoBue €sponeiicbkoro Coro3y...

ne#chKOT MONIITUKM CyCICTBA € NOLIHPEHHS 3arallbHOEBPONEHCHKHX LIIHHOC-
TEH MOMIX «TICHOTO KoJ1a Apy3iB»'. BoHa monsrae y HajlaHHi EBHUX CTUMY-
JiB y OOMIH Ha BUKOHaHHs BiIIOBIAHMX BUMOT i peatidyerscs uepes [Inanu
i, AKi TpHAMAOTBCA OKPEMO LIONO KOXHOI KpaiHH-cyciga. [loniTuka cy-
cizcTBa MOLIMPIOETHCA Ha: AsepOaiimkan, Amkup, binopycs, BipMeHiio,
Tpy3ito, €rmner, [3pains, Hopnan, Jlisan, Jlisiro, Mapokko, Mongosy, ITa-
necTHUHCBKY ABTOHOMIIO, Cupito, TyHic ta Ykpainy. [Inauu niit Oyno ykna-
JIEHO 11le He 3 yciMa KpaiHaMu-cycigaMu, aie €Bponeiicbka MoniTHKa Cycil-
cTBa Mependayac ix yKiaaeHHs B MaiOyTHeoMy. Taki ruiaHy aift BU3HAa4aTH-
MyTb KOHKPETHI CIiJIbHI 3aBJaHHS, €TalM i CTPOKHM iX peatizauii y cdepax
TONIITHYHUX, COLliAJTbHO-€KOHOMIYHHX, PUHKOBHX pehOpM, TOPTiBIi, FOCTHLI]
Ta BHYTPILIHIX CIIPaB, CHEPTETHKH, TPAHCIIOPTY, KyALTYPH TOLIO.

Hputinamms 3axony Ykpainu 8i0 18 6epesns 2004 p. «IIpo 3azarsHo-
depoicagHy npozpamy aoanmayii 3akonooascmea Ykpainu 00 3aKoH00as-
cmea €sponeiicbkozo Coro3y». [0I0BHUMH 3aBJaHHSIMH 3araibHO/IEPKaB-
HOI mporpaMu ajanTanii 3akoHOJaBCTBa YKpalHu A0 3akoHonaBcTBa €C
€ 3abe3neyeHHs BiNOBIAHOCTI 3aKOHOAABCTBA YKpaiH1 30008’ I3aHHAM, LLO
BHILTMBAIOTH 3 YTOIU [IPO NMapTHEPCTBO i CIIBPOOITHULITBO MiX YKpaiHOIO
i €C, cTBopeHHs nmpaBoBoi 6a3u a4 iHTerpauii Yipainu no €C touo. Me-
TOIO ajlanTalii 3aKoHOaBCTBA YKpainu 10 3akoHoaascTBa €C € 10cATHEH-
Hsl BIAMOBIAHOCTI MPaBOBOI cHcTeMHU Ykpainu npaBosiit cuctemi €C (acquis
communautaire) 3 ypaxyBaHHSAM KpUTepiiB, wo BUucyBawTees €C 10 aep-
KaB, IKi MalOTb HaMip BCTYIIUTH 0 HBOTO.

3akoH BU3HAYAE acquis communautaire 5K npaBoBy cucteMy €C, BKIIIO-
4alouH pillleHHs cynoBHX opraliB €C, Ta nepenbavae noeranHe NpUHHAT-
Ts1 1 BIPOBa/’KEHHA HOPMATHBHO-NPABOBHX aKTiB YKpaiHH, po3pobieHux
3 ypaxyBaHHAM 3aKOoHojaBcTBa €C2.

Hionucanna Konemumyyitinozo Jozosopy €C y m. Pum (Imanis) zono-
samu ypsaoie oepoicag-unenie €C (2004 p.). lleil NOKYMEHT BKJIIOYaB BCi
icuytoui ycranoBui yrogu €C ta Xaprito ocaouux npas €C. [licng Ha-
6panHs yuHHOCTI KoHctutyuiitnum Jorosopom €C yci monepeaHi mxepe-
na nepeuHHOro npasa €C Oynu 3aMiHEHI Ha eAMHUH KoAUDiIKOBaHUH aKT —
Kouctutyuifinuit Jorosip €C.

OcHosHoto Hogallier KoncrutynifiHoro JJorosopy €C crana 3aMina
He3rpabHOI TPHOIMOPHOI cTPYKTypH €C Ha €TMHOONOPHY, X04a CneuianbHi

' Komtonike €sponelicekoi KoMicii «Inpoka €spona-Cyciacteo» (COM (2003) 104
final).

? Noknaauiwe aus.: [Tetpos P. A. TToraTTa «acquis communautaire» y npasi €sponefi-
ceroro Corosy // TTpaBo Ykpainu. —2003. — Ne9. — C. 142-146,

16



§ 1.3. Creopenns €pponeiicskoro Cotosy

MiXkIEpXKaBHI chepH 30BHIWHBOT MOMITHKH, Oe3MeKH 1 FOCTHLIT Ta KPAMI-
panphol noniuii 6yno 36epexeno. Kpim toro, Oyn0 ycyHeHO Komi3ii Mix
Jlorosopom 1ipo €C Ta Jlorosopom npo CriBTOBapHCTBO LIAXOM BH3HA-
yeHHA MDDKHaponHoi npaBocy6’ektHocti €C. [Ing Betyny B airo KoHetury-
uiitnoro dorosopy €C Gyna HeoOXiaHICTh #oro parudikallii BciMa nepxa-
pamu-uneHamMu €C. 30 tpasus 2005 p. rpomansty Opavuil BUCIOBUINCH
npoty parudikauii Koncruryuidinoro Jorosopy €C, a 2 uepsusa 2005 p.
HeraTMBHE CTaBJIeHHs 10 parudikauii Oy10 BUCIOBIEHO 3a pe3yabTaTaMH
peteperaymy y Hinepnannax. Cranom Ha | ciuns 2007 p. KonctutyLifHA#H
Jlorosip €C patudixysanu 15 nepkap-uneniB €C (Asctpis, benbris, I'pe-
uis, Ecronis, Icnanis, Itanis, Kinp, JlatBis, Jlutea, JlrokcemOypr, Mainsbra,
HimeuunHa, CnoBayuuHa, ClioBeHis Ta YropliuHa).

3ameepoocero Ilran diti Yrpaina-€C (2005 p.). Ilignucanus [1nany
niit Yrpaina-€C 21 mororo 2005 p. nigxkpecianio HOBUH piBeHb BiAHOCHH
mix Ykpainow ta CnieroBapuctoM. Lleii [1naH MaB Ha MeTi 3MiLHEHHs
CTpaTeriyHoro NapTHepCTBa Ta nepeadayas, 30KpeMa, CIliibHi A1 3 Habmu-
KEHHs 3aKoHIB YkpaiHu mo cranaaptie €C, a Takox 3 AOTpHUMAaHHS IpaB
MIOAMHH, BIPOBAKEHHA PUHKOBOI EKOHOMIKH, CTabiIbHOrO PO3BUTKY, MO-
ponaHHs 6i1HOCTI Towo. BiH Takok nependayas 30inblueHHs hiHAHCOBOI
nonoMory YkpaiHi 3 6oky CniBroBapUcCTBa.

Pana €C Buwirounsa YKpaiHy 3i CUCKY KpaiH 3 HEpHHKOBOK) €KOHO-
MIKOIO B @aHTHAEMIIHroBoMy 3akoHoaaBcTBi €C',

Beryn go €C bonrapii ta Pymynii (2007 p.).

13 2pyous 2007 p. nionucanns araeamu oepxcas-unenis €C /lozoeopy
npo Pegpopmu (Jlicaboncwiuii [Jozoeip) y m. Jlicabon (Ilopmyeanis).

JlicaboHcekuit JJorosip pakTH4YHO NEepEHOCHTD I'OJOBHI OJIOXKEHHS Ta
HoBeny Koncruryuiitsoro Jorosopy €C no ycranoBumx porosopis €C.
TakuM uMHOM, Ha BigMiny Big KonctutyuiiHoro Jorosopy €C, skuii MaB
Ha MeTi KOHCOJiAauilo ycix ycraHoBuux aorosopiB €C, JlicaboHcbkui
Jorosip ix npocto fonoBHuB. s noaansioro 3actocysants Jlicabon-
CbKHii JlOroBip MiCTUTHME NepexpecHi MOCUIaHHA Ha ICHYIOY] yCTaHOBYI
norosopu €C. 3okpema, Jlicaboucekuit Jorosip ckacoBye €Bporeichke
CniBroBapucTBO Ta Hazae €BpomneiickkoMy Co103y cTaryc MiXKHapOAHOI
opraHizauii Ta IOpUAHYHOT 0c00H, TOCHITIOE poib €Bponeiicskoro [Napna-
MEHTY Ta HaL[lOHAJIbHUX [apJIaMeHTIB JepKaB-4/IeHiB, CKACOBY€E TPHOIIOP-

' ue: Pernament 2117/2005 Papu €C, skuit ponosHioe Pernament 384/96 npo 3axuct
MpOTH JeMNIHrOBOro iMnopTy 3 Kpaid-de wienis €C Bia 21 rpyaus 2005 p. (O. J. 2005
L340).
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Tema 1. IcTopis eBponeicekol inTerpanil. [Ipasose cranosuiue €pponeiicvkoro Coto3y...

Hy cTpykTypy €C, BcraHoBmO€E nocany [Ipe3unenTa €pponeiicskoi Paan
TOLIO.

Y eepecni 2008 p. Yxpaina i €C poznouanu nepezogopu npo Y200y npo
acoyiayir i noenubneny 30my einbroi mopeisai. L{s Yrona 3aminutp Yrony
npo IlapraepcTBo i CrliBpoGITHHUTBO, Al AKOI MPOJOBXKYETHCS LLOPIYHO
3 2008 p.. [lepenbauaetbes, 110 MeTor0 Yroau Npo acouiauilo M YKpaiHoo
i €C byne cTBOpeHHs 30HM NOMMHUONEHOT BiIbHOT TOPriBIIi MK YKpaiHOO
i €C, 3MilHeHHs cHiBpOOITHHITBA Y MONITHYHIN 1 eKOHOMIYHIH cdepax,
JOCTYT YKPAaiHCHKHX Cy0’€KTIB iANPUEMHHUUBKOT HisTBHOCTI O BHYTPilLl-
Hboro puHKy €C, a TakoX ajzanTalis yKpalHCBKOTO 3aKOHOAABCTBA 10
npasa €C.

B aucmonaoi 2009 p. nabys uunnocmi Ilopsadok dennuii acoyiayii mis
€C ma Yxpainoro. Llel noxymenr 3aMintoe [1nax aiit Yxpaina-€C, Ta Bu-
3Hayae HaNpsMH CITiBPOOITHULTBA Ta MPiOPUTETH pedopM 3 METOKO Mif-
roTOBKHM YKpaiHM 10 HaOyTTs YMHHOCTI Yromu mpo acouiauiio Mix Ykpai-
Hoto 1 €C. 3okpeMa, Taki pe)OpMH MOKIHKAH]I MOCHIUTH MOBATY 710 BEPXO-
BEHCTBA NpaBa Ta NpaB JIOAUHH; MPUUIBUAMUTH pedopMy cyroBoi
CHUCTEMH; 3a0€3MEeUYHTH NPO30PICTh Ta AEMOKPAaTUYHY BiAMOBiIaTbHICTE
BNaaK; aKTHBI3yBaTH OOpoTEOY 3 KOPYIILI€I0; yUacTh rpOMaisH y nybniy-
HOMY MPUIHATTI pilleHb B YKpaiHi; BXHTTA 3aX0/iB i3 MAroToBku YKpaiHu
JO CTBOpPEHHS NONIHOIEHOT 1 BCEOXOTUTIOKYOT 30HH BiIbHOT TOprismi 3 €C
Ta normubneHol inTerpauii Ykpaitu 10 BHyTpiliHboro puHky €C napanens-
HO 3 BOPOBAKCHHAM BiANOBITHUX €JIEMEHTIB acquis communautaire.

3 epyons 2008 p. €eponeticoka Komicia 3anpononysana iHiyiamugy
«Cxione Ilapmnepcmeoy 0na cxionux kpain — cycioie (Bipmenii, Azepbaii-
oorcany, binopyci, I'pysii, Mondoeu ma Vkpainu). «Cxigne ITaprHepcTBO»
nepenbayae MOMITHYHY acOLialilo Ta EKOHOMIYHY iHTErpauir UMX KpaiH
a0 €C Ta noctynosy Jibepanizaniio Bi30BOr0 pexuMy.

3 aucmonada 2009 p. Jlicaboncvkuii [Jozo8ip 6yno pamugikoearo
ocmannboro 3 27 Oepocas — unenie €C — Yecwbkorw Pecnybnixor. Takum
4yuHOM, JlicaboHcbkuit Jorosip Habys opuauuHol cunu 1 rpynas 2009 p.
19 nucronana 2009 p. nepwum [Ipesunenrom €Bponeficekoi Pagu 6yno
o0OpaHO KOJHMILIHBOTO NpeM’ep-MiHicTpa Benbril 'epmana Ban Pommes,
a nepiuM Bucokum npeacrasurkoM €C i3 3araibHol 30BHIUIHBOT MOTITH-
KH i noniTiku 6e3nexn — 6pUTaHCHKOTO NoMiTHKA, 6aporecy Kerpin EuiToH.

22 aucmonaoa 2010 p. 6 bpiocceni Ykpaini 6yno nadarno Inan 0iti ujooo
3anposaddicenHs 6e38i308020 pexcumy O KOPOMKOMEPMIHOBUX NOI300K
epomaosin Ykpainu oo oepocas-unenie €C. Ilnan niil nepenbavyaTume Taki
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§ 1.3. CrBopenns €pponeficsxoro Corozy

zaxonu 3 60Ky YkpaiHH: 3anpoBa/UKEHHs MaclnopTiB 3 6iOMETPHYHHMH
JlaHHMH; NTOCHIIEHHA 3aX0AiB 6OPOTHOM 3 HENerajJpbHOK MIrpauli€lo; yao-
CKOHAJICHHS YIIPaBIiHHS KOPAOHAMH; TPUBEACHHS HAIlIOHANBLHOIO 3aKOHO-
JaBCTBA Ta MOJITHKY HaJaHHSA NPUTYIKY Y BIANOBIAHICTE 40 MIXKHAPOIHMX
cTAaHAapTiB y Uil cdepi; normubneHHs MiXHAPOAHO-NPABOBOT B3aeMoaii
y coepi 60poTbOH 3 OpraHi3oBaHO 3NOYMHHICTIO, HE3AKOHHUM 00iroM
HAPKOTHKIB Ta TOPTiBNIEIO JTIOAbMH.

2 bepesnn 2012 p. 25 deporcas-unenie €C nionucanu [Jozosip npo cma-
BinbHICMb, KOOPOUHAYIIO | YIPABNIHHA 8 EKOHOMINHOMY | 8QIIOMHOMY CO-
#03i, AKUH BCTaHOBIOE 060B’ 430K AepxkaB-wieHiB €C 3Ha4YHO MOCHIHUTH
G10KETHY JUCLMILTIHY LIUTAXOM KOHTPOMIO Hal Ae(iuuToM HaluiOHaIbHO-
ro GromkeTy. Jlorosip Habepe yuHHOCTI B pa3i Horo parudikauii 12 gepxa-
BaMH-UJIEHAMHU «30HH EBPOY.

30 6epesnsi 2012 p. 6 bprocceni napagoeano Y200y npo acoyiayiro
wmioe Yepainoro ma €C, 19 nunua 2012 p. 6yno napacdosano po3ain Yro-
Iy po ITUO0KY 1 BCeoCshHKHY 30HY BinbHOT TOpriii Mixk Ykpainoio 1 €C.
28 aucmonada 2013 p. toniwHi# [IpeauaeHt Yxpainu Bikrop AHykoBHY
MOIpH MacoBi NpoTecTH B YKpaiHi BiAMOBHBCA MiANUCYBAaTH Yroay Hpo
acouiauito Mixk YkpaiHoto ta €C Ha camiti Cxigaoro [TaptHepcTBa y Bisib-
nioci (JIutea).

21 6epesnn 2014 p. 6 bprocceni 6id6yrocs nidnucannsa ROAIMUYHOT
yacmuHu Y200y npo acoyiayio mixc Yrkpainow ma €C. [IoBHHHA TekcT
Yroau mpo acouiauito Mix Ykpainorw ta €C Oyno mignucano [Ipe3nieHToM
Vkpainu [lerpom [opowenkom 27 uepsus 2014 p. ta [IpezunesTom €spo-
neiicbkoi Pagu I'epmanom Bad PomneeM, Ilpe3nneHToM €Bponeicbkoi
Komicii Xoce Manyenem bapposy Ta ronosamu Bcix aepxab-dieHiB €C.
16 gepecns 2014 p. giobyracsa cinxponna pamugbikayis Yeoou npo acoyia-
yiro mixc Yxpainow ma €C Bepxosnoio Padoro Yrpainu i €sponeiicokum
IHapramernmonm.

6 xeimus 2016 p. 8i00yscsa KoHcyTbmamueHuli peghependym CmocosHO
pamudpirayii koporescmeom Hidepranou Yzoou npo acoyiayiro migxc Ykpa-
inoio ma €C. 61 Biacotok Bia 32% rpomansH Hinepnauais, sxi Opanu
y4acTb B pedepeHiyMi, porojaocoBaiu npotH paridikauii Yrogu. 19 ksiT-
Ha 2016 p. Ilapaament Hinepnanais BiAXWIKUB iHILMATHBY 3 BUMOIOIO 10
YpALy HeraiHo BiIKJIMKaTH 3aKOH Mpo patidikauio Yroau rnpo acorialiro
Mk Ykpainow Ta €C. Hizepnanau BBaxkain, 1o Yroaa Mae Ha MeTi Ha-
naHHs Ge3NeKoBUX rapaHTiii Ta mopHoro unenctsa Yipainu B €C. Im mno-
SICHMJIM, IO LI€ He TakK, aje napaameHT Hinepnanuis patudikysaB Yrooy
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Tema 1. [cTopis eBponeiicbkol iHTerpauii. IIpasose cTanosuiue €Bponeiicskoro Coroay...

npo acouiauito 3 YKpaiHowo ax y TpaBHi 2017 p. micns nepeMoru npoespo-
NeWChKHUX NapTiil y NapJaMeHTCHKUX BUOOpax y Gepe3Hi Toro poky.

23 uepsusa 2016 p. BinbyBcs pedepenayM uono Buxonay Benukoi bpu-
tanii 3 €C. Y pedepennymi B3snu y4acts 71.8% rpomaasu Bemukoi bpu-
taHii, 3 Akux 48% BUCIOBHIKCH 32 3anuuieHHs kpainu B €C, 52% mia-
TpuMaiu Buxia Benukoi bpuranii 3 €C.

11 yepens 2017 p. 3anpoBagxeHo 0e3Bi30BHIH pexXUM MiX YKpaiHOo Ta
€sponeiicbkuM Coro3oM (B pamkax «llleHreHcbkoi 30HU»).

1 eepecna 2017 p. Yropa npo acouiauito Mixx Ykpainoto ta €C Habyna
MMOBHOT IOPUAMYHOT YMHHOCTI nicad 1 parudikalii mapramMeHTaMu ycix 28
nepxas-4neHiB €C.

memeses  KOHTPO/ILHI NHTAHHA

1. 3 axoro Metoro Oyno creopeHo €EC Ta €C?

2. 1o po3yMieThCs MiA TPHOMOPHOK CTPYKTYporo €C?

3. SIxi 3MiHM 10 ycTaHOBYMX AoroBopis €C Gynu 3anpoBaixeHi
AMcTepaaMcekum Ta Hinllekum goropopamu?

4. Sk 3MiHMBCA KOHCTUTYUIHHH Ta iHcTHTYUiMHKH yeTpiit €C
nicis Beryny B fito JlicaGoHcskoro 1orosopy?

5. Skaicropis nianucaHus i HaOyTTH IOPUAMYHOT CHITM YTOIH Npo
aconiauiro Mix Ykpainow ta €C? fki noniTHyHI | FOPHINYHI
TPYAHOLLi MOB’s3aHi 3 UM rpoecom?
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Tema 2

JICABOHCBKHH JOT'OBIP
(AOI'OBIP ITPO PE®OPMMN)

pemmmems  § 2.1. IcTOpist po3po6xn KoncTuryniiinoro
Horosopy €sponeiicbkoro Coro3sy.
€Bponeiicbkuii KoHBeHT

KoHctutyuifinuii yerpiit €C BU3HAYa€TbCsS YCTAHOBYUMI IOTOBOpaMH,
Hai16inbLLI BaXXIIMBUMHU 3 sikuX € Jlorosip npo Cnisrosapuctso 1957 p. i Jlo-
rosip npo €C 1992 p. [Ipoext Koncturyuiiinoro Jorosopy €C 2004 p.
€ KOHCOJIIJali€l0 LMX ABOX JOTOBOPIB 1 3MiHamH, 1110 Oynx BHeceHI AM-
crepaaMcbkuM i Hilbkum norosopami.

V 3B’a3Ky 3 HaOyTTam unencta B €C B 2004 p. ta 2007 p. 12 HOBHX
JepKaB-uJI€HIB BUHHKIIA HEOOXIAHICTb y MEpersii 3acaj KOHCTHTYLIHHO-
ro ycrporo €C. XKoaeH 3 icHywounx Ha TOH 4ac yCTaHOBYHX AOTOBOpIB HE
3abe3redyBaB JOCTATHE PEryJKOBaHHS JisSILHOCTI HOBOIO PO3LIMPEHOTO
Csporneiiceroro Coto3y. IcHyBana HeoOXinHICTh Y pedopMyBaHHI npoLe-
JypH rOJ0CYBaHHs, a TAKOK KOHCOMiAalil Ta CIPOLIEHHS ICHYIOUHX yCTa-
HoBuux goroeopiB €C. Ha 3acinanni €sponeitcskol Paau B M. Hiuua
(®panuia) y 2000 p. 6yno 3asBneHo npo HeoOXiAHICTL pedopMyBaHHS
€BpOMEHCHKOr0 KOHCTUTYIHHOrO 3aKOHOAABCTBA. JOKpeMa, NpHUHHATA
B Hiuui aexnapauis Bu3sHauuna taki 4 OCHOBHI HAMPSMH MOAANbIIKMX KOH-
CTUTYLIHHUX pedopm B €C:

1) 4iTKMiA PO3IO/INT IOBHOBAXKEHL 1 KOMIIETeHLIT Mix €C Ta nepxaBa-
MH-4JIeHaMH;

2) BH3Ha4eHHA crarycy XapTil ocHOBHHX 11paB €C;

3) xoHcomigauis i kogudikalis iICHYIOUHX yCTaHOBUMUX JoroBopiB €C;

4) nocuiIeHHSs poJli HAalllOHANBHHX NapiaMeHTIB AepKaB-dieHiB €Bpo-
neficekoro Corosy.

Jlaakenchbka fexnapauis 2001 p. miaTBepauna nparHeHHs AepxKas-diie-
HiB €C ynockoHantoBatH npaosi ocHoBu €C Ha MiAcTaBi MPUHLKIIB Je-
MOKpPaTHYHOCTI, Ipo3opocTi Ta eekTuBHOCTI. Lleli BOKyMeHT yCTaHOBHB
€pponelicbkuii KOHBEHT, 0CHOBHOK METOI0 SKOro 0y10 po3pOoOUTH MPOEKT
Koncturyuniiinoro Jorosopy €C, uo MaB OyTH ni3Hile po3NIsIHyTUH Ha
MDXYpsiioBiii koHdepeHuii i yxBaneuuii €Bponeiicbkoro Panoto.
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Tema 2. JlicaboHcbkuit norosip (zoroeip npo pedopmu)

o cknany €sponeitcbkoro Koupenty BBifiuuo 105 uneHiB Ha 4omi
3 KOJUILHIM npe3uaeHToM Ppanuii Banepi Kuckap a’Ecrenom. Unenu
€sponeficekoro KoHBeHTy npencTapisiv HaliOHaNbHI MaplaMeHTH Jep-
xap-uneHiB €C i nepxap-kanauaaris €C, unexis €sponeiicykoro [lapia-
MeHTy, €Bporneicbkoi KoMicii 1 mpeacTaBHUKIB IN1aB JepxkaB Ta ypaliB.
O6rosopenns TekcTy npoekTty Koncrutyuifinoro Jloropopy €C 3aificHio-
Bajiocs i kepiBHULTBOM [1pe3uaii y cknani 13 oci6, ronosu Ta ABoX Horo
3actynHHKiB. [lepini 360pn €Bponeitcskoro KonsenTy BiaOy-nucs 28 mro-
toro 2002 p., 3ronoM 3ycTpidi NpoXoanan y GopMi MieHapHUX 3acilaHb
roMicsyHo BrpogoBx 15 Micanis. [lneHapHi 3acigaHHs MPOXOAWIIM B PO-
fouMX Tpynax, KOKHY 3 SKHX 04ojroBas wieH [Ipesunii. 3acimanus €spo-
neiickxoro Konsenty Oynu mybaiuHumy 1 npoxoauny B 6ynuHKy €eponeit-
cskoro [lapnamenTy B Bprocceni.

[Tix uac po3podku rekcty Koncrutyuiitnoro Jlorosopy €C oCHOBHUMH
npobneMHUMH NMHTAaHHAMH BHSBUIIUCA po3noain rosocis y Pani €C i3razn-
Ka PO XPUCTUAHCTBO B npeamMbyini npoekty KoHcTutyuifiHoro Jforosopy
€C. 3okpema, nepxaBu-uieHn €C BBaXalnd HECTPaBEATHBUM, 1O [cnanis
Ta [Monbma Manu ro 27 ronocis y Pani €C, y To#l 4ac Sk aepKaBU-UIEHH
3 OiIbIIO0 KIMBKICTIO HaceneHHs, Taki sk Benuka bpuranis, Itanis, Hi-
MequuHa i OpaHuis ogepxanu Beboro no 29 ronocie. bensris i ®panuis
[POTECTYBAIH NIPOTHU BU3HAHHS NIPIOPUTETY XPUCTUAHCHKOT TpaauLii B €B-
pori, npo 110 3ragysaiocs B npeaMOyini npoekTy KoncruryuniiiHoro Jlo-
roopy €C (iH1li KpaTHH, 110 MPOTECTYBAIH POTH 3raAyBaHHs XPUCTHAH-
cbKoi penirii y npeam6ysti Koncruryuiiinoro Jorosopy €C — HMauis, Kinp,
Himeuyuna, Cnosenis, LIBeuis ta @iunaunin). 3ronom GopMynoBaHHS
y npeamOyni O6y/10 3MiHEHO Ha «CHINBLHICTh KYJIBTYPHOI, penirifHoi i ryma-
HicTHyHOI cnagiunHyu €Bponuy». Lle pimieHHs BUKIMKAN0 ocyn BaTukany,
npote Oyno cxpaneHo TypeyunHOO K JAep)KaBOK-KaHAHWIATOM Y UJIEeHH
€C. Po3pobnenuit €pponeiicbkuM KonseHToM npoexT KoHcTuTywiliHOrO
Horosopy €C obroeopioBascs Ha Mixyps1oBiii koHdepeHLil npeacTaBHU-
KiB 25 mepxaB-uneHiB €C, €pponeiicskoi Komicii 1 €sponedcskoro Ilap-
nameHTy. Ha 3acizansi Takox Oynu npucyTHI NpeICcTABHHKH Ha TOH vac 3
aepxxaB-kanauariB y unenu €C — bonrapii, Pymysii Ta Typeuunnu.

Ocrarounuii Tekct KoncturyuiiiHoro Jorosopy €C mnicis Horo o6ro-
BOpeHHs B €Bponelicekii Paai mianucanyu y Pumi 29 xoertus 2004 p. npea-
CTaBHHKH AepKaB-uieHiB €Bponeiichkoro Coo3y.

ITicnsa HeBpanoi patudikauii KoHctutyuiiinoro forosopy Ha Hauio-
HalbHHAX pedepenaymax y lonnanaii i ®paHiuii BUHUKIA HEOOXiAHICTD
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§ 2.1. IcTopist pospobxu Konctutyuiitnoro [lorosopy €sponeiicskoro Cotozy...

y SIKICHOMY neperisnai 3arajbHUX PABOBUX MOJ0KEHb QyHKLIOHYBaHHS
¢/IMHOTO KOHCTHTYLiHHO-npaBoBoro Mexanismy €C. Hespaxatoun Ha Te,
1o GiabLuicTs Aepxa-uneHis €C patudikypanu Koncturyuiiuui Jlorosip
€C, Heo0XiAHICTh OIHOCTAHHOTO PillIEHHs 00 NPOLENYPH BHECEHHS 3MiH
{ nonoBHeHb B ycTaHoBui soropopu €C nepeukomkano tomy, mob Kos-
crutyuifinnii Jlorosip €C nabpas unHHOCTI. €Bponelicbka Pana yxsannna
pilileHHS 1010 BCTAHOBJIEHH: «nepiofy pegiieKcii», MPOTAroM sKoro ria-
HyBasoCs OGrOBOPHTH MaifyTHE KOHCTUTYLIAHOTO po3BUTKY B €C i 3a-
TBEPAMTH ILIaH nofaiblumx Aid. OdiuiiHo «nepioa pedrnekcii» 3aBepiumB-
ca y ciuni 2007 p.

VY Gepesni 2007 p. no 50-of piunuui Jorosopy npo CniBToBapHCTBO
(Pumcbkoro Jlorosopy) aepxapy-uienn €C npuiinsanm bepniHcbKy nekia-
paLlito, y AKii NPOronocuIM cBiil Hamip 3poOHTH BCe MOXKINBE I JOCAT-
HeHH 3ro/Id 3@ HOBUM YCTAHOBYMM JIOTOBOPOM Li€ 10 [IPOBEAEHHS BUOOPIB
10 €sponeiicexoro ITapnamenTy 2009 p. 3 Hi€lo METOIO L€ 10 yXBaJl€HHA
BepaiHchkol Aeknapaulii Oya cTBOpeHa clienianbHa poboda rpyna 3 pea-
rysanHs TekcTy Koncrutyuiiinoro JJorosopy €C. ¥ uepsni 2007 p. cneui-
anbHa poOoua rpyna npeacraBuiaa oQimiifHUNA TEKCT HOBOTO YCTaHOBYOIO
J0roBopy $paHLy3bK010 MOBOM. TekcT AoroBopy OyB ckopoueHHH 3 63 TH-
cau ciiB i 448 crareit KoncruryuiitHoro Jorosopy €C g0 13 tcsy ciis
i 70 cratell. bepniHcbka Aek1apallis BCTAHOBHJA HOBi 4acoBi paMKH A1
yXBaJIeHHS HOBOTO JI0TOBODY.

21 yepBus 2007 p. y Bprocceti Bigdynocs 3acinanHs €BponenHchbKol
Paau, ne Oyno yXBaJeHO OCTaTOYHe pillueHHS 11040 po3poOKHU HOBOTO J0-
rosopy 3aMicTb Koncturyuiinoro Jorosopy €C (Jocosopy npo peghopmur).
Byna 10CATHYTa 3rofia ilo10 opratizauii Mixypsaa0Boi koHdepeHLii aB
nepxkaB-uieHiB €C 1010 YCYHEHHS YAaCTHHH Ti€l KOHCTHTYLIHHOT TepMi-
HOJIOTI1 1 IHIIKMX CIipHHUX acnekTie TekeTy KonctuTyuilinoro Jorosopy €C,
AKi Oy/IM HENMPUIHATHI s eskux aepxap-uneniB €C. €Bponeiiceka Pana
3anpornoHyBaia Mixypsnosii kondepeHuil ras aepxas-wieHis €C 10mnos-
HHTU [TOJIOXKEHHA HOBOro JI0roBOpy KIHOYOBHMH (OCHOBHHMH) IIyHKTaMH
KOHCTUTYLIHHUX pedopM, nependauenux Koucturyuiinum Jorosopom
€C. byso TakoX peKOMEHJ0BaHO HaJaTH Oijblle MOXIHUBOCTEH A7 Aep-
’KaB-ujeHiB LIOA0 TUMYacOBOr0 HE3acTOCYBaHHS NMO0XkeHb JloroBopy
y AesKHX 3aKOHOZaB4YUX cdepax, a Takox OyJ0 HaroJowWeHo, L0 HOBA
CHCTEMa IoJI0CyBaHHA B iHCTUTYyTax €C He MOBHMHHA 3aCTOCOBYBAaTHCh 10
2014 p. Ilependauanocs, wo dorosip npo peopMH NOBUHEH OJHOYACHO
nonosHtoBar Jorosip npo €C i Jlorosip npo CniBTOBapHCTBO, IPOTE, HE
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Tema 2. JlicaboHcekuit norosip (forosip nmpo pedopmu)

06’eqHyIOUM B c0O0i 111 ycTaHOBYI foroBopH. Byno yxBanieHo pillleHHS 1po
nepeiimenyBaHHa Jlorosopy npo CniBroBapucTBO Ha JlOTOBIp NMpo Aistiib-
Hicts €Bponeiicexoro Cotosy. [lnanysanocs, 1o Tekct Hosoro Jorosopy
He Oyne BKIIOYaTH XapTilo ocHOBHUX cBoGon €C, mpoTe a8 HagaHHA Til
FOPUIMYHOT CHIIH HOBUH JloroBip NOBHHEH MATH BiJMNOBIHE TOCUIaHHS Ha
HET B CBOEMY TEKCTI.

e § 2.2. Ilinznucanus Jlicadboncbkoro Jorosopy

23 nunus 2007 p. Mixypsanosa kondepeHLis rmas aepxxa-uneniB €C
nodyarna po3poOKy HOBOIo ycTaHoB4oro norosopy €C. Mixypsanosa korde-
peHilis raB AepxaB-uneHiB €C nmiarorysana JOKyMeHT mij Ha3soto «[Ipo-
ext Jorosopy, o aonoHroe [lorosip npo €Bporneiickkuii Coto3s i JJorosip
npo €sponeiicbke CniBroBapucTBoy. o po6oTu koHbepenuil Oyau 3amy-
YyeHi MPEeACTABHUKH YPAIIB JepKaB-4JIeHIB Ta BUCHI-IOPUCTH, a TAKOX
npenctaBHuky €8ponelicekoro [Napmamenty. OdinifiHe 3aKkpUTTa KOHPeE-
peHuii BinOymnocsa 1819 xoBTHa 2007 p. Ha 3acigaHHi €Bponeficbkoi Paau
B M. Jlicabon (ITopryranis), ne BinOyBanucs 3acizanus Mixypsinosoi
koH(epeHuii rmas aepxkas-wieHiB €C. 3a NPUKIAIOM yCTaHOBYHX AOTOBO-
pis €C (Maactpuxtcekuii Jlorosip, AMctepaamcbkuit Jlorosip, Hinnsxui
Jlorosip), HOBHH yCTaHOBYHI HOToBip oTpuMaB HeodiuiitHy Ha3By «/lica-
boucoxuil [{ozosipy. Ilinnucanuto npoekrty JlicaboHcbkoro JloroBopy
yuacHHKaM¥ MixXypaa0Boi koHbepeH1lii rmas nepxas-wieHiB €C nepeny-
BaB PAJ KOMIIPOMICIB, JOCATHYTHX B OCTaHHIH MOMEHT, 30KpeMa, Itanis
ofeprkayia J0AaTKOBE Micle A CBOTO NMpeacTaBHUKA B €BporneicbkoMy
[MapmamenTi (pa3oM 3 THM, LI00 He NEPEeBUILIUTH MaKCHMAaNLHY KiJbKiCThb
genytaris €sponeicokoro Ilapnamenty (750 manpariB), [Ipesunent €B-
poneiicekoro [lapaaMeHTy BinTenep He € nenytaToM), [Tonsiua fomarnachk
30epexxeHHs CIPHATIMBOL A Hel NpoLeaypHy rolocyBaHHd, a ABCTpis —
BiAKIaAeHHS po3miany nosoBy €Bponelickkoro Cyny IlpaBocynas
(CHEC) mono HE3aKOHHOTO BCTAaHOBJIEHHS aBCTPIHCHKUM ypAI0M KBOT Ha
TIPHIHOM CTYIEHTIB 3 iHIIMX JepXKaB-4JeHiB 0 aBCTPiHCHKUX YHIBEPCHTETIB.

3MiHH y cdepi 30BHILIHBOT MOMITHKH, [0 3aKpirnieHi B JlicaboHcbkOMY
JloroBopi, 3a CBOIM 3Ha4YEHHSAM MOPIBHIOKOTH 3 YTBOpeHHsM CrinbHOro
puHKy CriBTOBapHCTBa, BBEAEHHAM €IMHOI €BPOTIEHCHKOT BAJIIOTH — €BPO —
Ta MOCHJIEHHSIM CITiBMpalli epkaB-41eHiB y cdepi rocTHUIT Ta BHYTPIiLIHIX
CTIpaB.
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§ 2.3. CrpyxTypa Ta 3micT JlicaboHckxoro JloroBopy

pememmems  § 2.3. CTpyKTYpa Ta 3MicT
Jlicaboncskoro Jorosopy

OCHOBHI NMOJI0KeHHA

JlicaboHchkuii Jlorosip GakTHUHO NepeHOCHTh TOMOBHI IIOJIOXKEHHS Ta
noseau Korcruryuifinoro Jorosopy €C 10 ycranoBuux aorosopis €C.

Jlicabonchkuit JIoroBip cknana€erbes 3 KUIbKOX HacTHH:

npeamOynu;

aMmiH 1o dorosopy npo €C (ct. 1);

3miH no Jorosopy npo €sponeiicbke CriBroBapucTBO (CT. 2); NPUKIH-
L[EBUX TOJIOXKEHB (CT.cT. 3-7);

IIPOTOKOJIIB;

Jeknapaliil qepxaB-useHiB.

TakuM 4KHOM, Ha BiaMiny Bij Konctutyuifinoro Jorosopy €C, sxuii
MaB Ha METI KOHCOMi/1aLlilo ycixX ycraHoBYMX goroBopiB €C, JlicaboHcbkui
JloroBip ix MpocTo J0noBHIE. [lns noaanbworo 3actocyBahHs Jlicabon-
cbkiil JIoroBip MiCTUTHME NepexpecHi NOCHJIaHHA Ha iCHYIOYl YCTaHOBYI
goroeopu €C. [1poTe ue 3HOB BUKIIHKAE HETaTUBHI BIATYKH KPUTHKIB Jlo-
roBOpY, AKi BBaXar0Thb, LI0 lie 3pOOUThL TEKCT He3pYYHHM 1)1 YMTAHHSA
1 He3pO3yMinuM s rpoMasiH €sponeiicbkoro Cotosy.

Sk 1 Koncrutyuifinuii [lorosip €C, Jlicaboncbkuit [lorosip nependayae
HaJaHHA I0pUAXYHOT cuiu nporonoiueHii 8 2000 p. XapTii ocHOBHHX ITIpaB
€C, HaaHHs LWIMPLIKX MOBHOBaXXeHb €Bponeicbkomy [lapiamenTty, BBe-
JeHHst HOBOI mocanu — [IpesuaenTta €pponercskol Panu 1 3akpinyieHHs 3a
€C crarycy ropuau4dHoi 0cobu, 1110 Aa€ MOKAUBICTh €C BUCTYNATH CTOPO-
HOI B MXKHapOIHHX IOrOBOpax Ta CIOpax.

JlicaboHcbkuit JJoroBip BHOCUTh A€SAKI 3MIHU y HA36U YCIAHOGYUX 00-
2060pis i Ha3BHU Ta cTaTyc Aesikux iHcTUTYTiB €C. 30Kpema, Jorosip npo
€sporelicbke CniBTOBApHUCTBO BiaTenep iMeHyBaTumerbes Jloroeip npo
aisneHicTh CBponeicskoro Corosy. 3a €sponeiicekoro Panoro 1 €LIb Oyae
3akpinieHui craryc odiuidHux iHcTuTyTiB €C; Pana €C y JlicaboHchkoMy
Horosopi ¢irypye ax «Pana» abo «Pana €C»; CIIEC BiaTenep Ha3uBaTH-
meTbes «Cya IlpaBocynas €sponeficskoro Coro3y»; y JlicaboHCbKOMY
Horosopi dikcyerses Ha3Ba «CBponeiicbka KoMicig». OqHiero 3 roloBHUX
HoBei Jlicaboncekoro Jloroeopy € ckacyBanHs €Bponeiicbkoro CniBToBa-
pucTBa Ta CTBOpeHHs €Bporneiicskoro Coro3y K MiXKHapoaHOT oprasizauil
Ha MpaBax IPUAHYHOT 0co0H.

25



Tema 2. Jlicaborcbkuit moroeip (1oroeip npo pedhopMu)

Byno BupilIeHO He 3aKpimnoBaty B TekcTi JlicaboHcskoro JloroBopy
O3HaK Jep>KaBHOCTI, HANpHKIal, eIMHUX cuMBoiiB €C (mpamopa, riMHa
i nesiza). [Tpote Hacnpasai Bei cuMBoH €C BKe JABHO ICHYIOTH Ta BUKOPHC-
TOBYHOThCS. KpiM TOTO, BUPILLIEHO BIAXUIUTH MPOINO3HLIIO IIOJ0 nepeiiMe-
HyBaHHS aKTiB BTOPHHHOTO0 3akoHo#aBcTBa CriBTOBapHUCTBa B «3akoHM» €C.

3rigHo 3 JlicaboHchkuM J[oroBopoM cghepa 306HiuHbOT ONIMuUKU BXO-
auTh 10 komreTeHuii €C, ne HeoOxiAHO ofHOCTaHHe pillIeHHs BCiX AepKaB-
4JIeHIB JJIS YXBaJE€HHS OCTATOYHOTO pillleHHA. SIK KPOK 10 CKOPOYEHHS
KijabKOCTI uneHiB €Bponeiicbkol Komicit mocama Bucokoro npeactaBHuka
€C i3 3araapHO] 30BHILUIHLOT MOJITHKH 1 MOJITHKK Oe3nekn 00’ eIHYEThCA
3 mocaoko €BponeichKOro koMicapa 3 30BHIlIHIX BIJHOCHH 1 €BPONEHCHKOT
nonitTHku fobpocyciacTea. Bucokuii npencrasauk €C i3 3arajisHOI 30BHilL-
HBOT MOJIITUKHY 1 MOTITUKHK Oe3Meku cTae Bille-NPe3UACHTOM €BpPONEHChKOT
Kowmicii i 04omr0€ HOBOCTBOPEHY €BponeichKy 30BHILIHBONOMNITHYHY CITYXK-
Oy (aurn. European External Action Service). [Ipote NOBHOBa)XkKeHHSA Ta pi-
weHHs Bucokoro npencraBruka €C 13 3arajbHOT 30BHILIHBOT MTOJITUKH
i MOMITHKH Ge3reKH He MOXCYTh BIUTUBAaTH Ha 3000B’A3aHHS | TOBHOBAYKEHHS,
AKi BXKe ICHYIOTb 3 00Ky KOKHOT 3 iepxas-wieHiB €C o010 BeAEHHS CBOET
30BHILIHBOT [OMITHUKH 1 PErYTIOBAHHSA BiTHOCHH 3 1HIIHMY KpaTHaMH, 8 TAaKOX
Ha yuacTh JEepKaB-WICHIB Y MIXKHAPOIHUX OpraHizallisix, BKIIOYAYH WIEH-
ctBo B Pami besneku Opranizauii O6’eqnanunx Hauiit (OOH).

Y JlicaboHcbkoMy JlOroBOpi 3HAUHO PO3UUPIOIOMBCA NOBHOBANCEHHS
€sponeticbkozo [lapramenmy. llponenypa NpUAHATTA CIITBHUX DillIEHb,
wio aie B 6inbitocti chep aisnsHocTi €C, micas parudikanii JlicaboHchKo-
ro JloroBopy noluuproBaTUMETbCS Ha Bel cdepH nonituky €C; e o3Hadae,
o obcAr NoBHOBaXkeHb €Bponeiicbkoro [lapnaMenTy 3aauIINTBCA He-
3MiHHHMM, SIK 1 HOBHOBaXxeHHA Pann €C, ane po3lUpeHO NOBHOBAXKEHHS
Cpponeiicskoro IlapnameHTy 3 yxBanenns oromxery €C.

V JlicaboHchkoMy JloroBopi nocuieno ponb HayionanrbHuX napiamenmie
Oepxcag-unenie €C 'y npoBeneHHi Oyap-skux pedopm B €C, a Takox 11010
po3nIsgy HOBHUX 3asB npo wieHcTso B €C. HauioHanbHYM napsiaMeHTaM
HaJa€THCH NPaBO BETO 1100 CyAOBOI CIIBIpalll ePXaB-4iIeHIB Y LUBITbHUX
cripaBax. HauioHansHi napaaMeHTH HAIISI0TECS TEBHUMH TOBHOBAYKEHHS -
MH 3 KOHTPOJIIO 332 JOTPUMAaHHAM NpuHIMy cyocuaiapioct y €C. Jlica-
SoHcbkuil JIoroBip Hajlae HaLliOHATBHUM MapiiaMEHTaM AepXKaB-4ieHiB 8
TIDKHIB Ha pO3MIsAA 3aKOHOJaBUMX NMpoeKTiB €Bponeicekoi Komicii 1 npu-
AHATTA pillieHHS W00 YXBalleHHs abo BiIX HJIEHHs TAKHX [IPOEKTIB %K TaKHX,
o cynepeyars NpUHLMNY cyOcuaiapHocTH. HanioHansHI napiaMeHTH
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§ 2.4. HaBpanus unnHocti JlicaboHcbkuM Jlorosopom

Jlep)KaB-4JIEHIB MalOTh IPAaBO HAMpaBUTH IPOEKT HA JOONPALIOBAaHHA 10
€pponeicbkoi Komicii, skio 1/3 4eHiB HaLIOHAILHOTO MapJaMeHTy Mpo-
rosocye 3a nepentia. [licns usoro €sponeiicska Komicis 6yne 30608’ 13aHa
200 NeperisHy TH 3aKOHOJaBUMH aKT, abo HafaTH OOIPyHTOBaHE NOSCHEHHS,
yoMy TaKa IPOMNO3HLIis He BUXOAUTh 38 paMKH NIPUHLHMIY CYOCHAIapHOCTH.
JlicaboHchkuit JloroBip BBOQUTEL HOBY cUCTeMY ronocyBanHs B Pani €C
i ycyBa€ 3HaMEHHTY TpHonopHy cucteMy €C. 3amicTe uporo, s Oyso ne-
peabaueHo Koncrutyuiithum Jorosopom €C, Jlicabonckkuit Jorosip
(hikcy€ suKnIOURY, 3a2anbHy | donomidxcny komnemenyio €C.
Jlicabonchkuit Jlorosip Hanae Xaptii ocHoBHUX npaB €C 000B’ A3KOBY
IOpPHINYHY CHIly 9€PE3 BU3HAHHS TOro, 110 XapTis ocHoBHUX npaB €C mae
TaKy X IOPUAHYHY CUIY, K i ycTaHOBYl gorosopu €C.
3riaxo 3 JlicaboncekuM Jlorosopom Ha nocany Ilpesusaenra €pporneii-
cbkoi Pagn ocoba 00MpaTHMeThes CTPOKOM Ha /1Ba 3 MONOBHHOIO POKM KBa-
nidikoBaHoK GinbuicTio uneHiB €Bponeiichkoi Paxy. Ha Binminy Bin Ilpe-
sugeHTa €Bponeiicekol Komicii o6panus [Npe3unenta €sponeiicbkoi Paau
He BUMArae yXBaJld KaHau1atypu €Bponencbkum [lapnaMeHTOM, OCKUIBKH
[Ipe3naeHT €pponeiicbkoi Paan He Bonosti€ »KOAHUMH 3aKOHOAABYUMH 1 BH-
KOHaBUMMH [IOBHOBaXXEHHAMH, sKi Mae [Ipesunent €Bponeiicbkoi Komicii.
[{oxo HopM npo uneHctBo €C i BeTyny HoBuX uneHiB €C Jlicabon-
cbkuii Jloroeip Maiixe He Biapisuserses Bia KonctutyuiiiHoro Jlorosopy
€C. llpote nosoio sumozor ecmyny 0o €C € Te, L0 AepHKaBH-KaHIHAAaTH
Ha Betyn g0 €C MaroTh NOAINATH CiNbHI AeMokpaTtuyHi ninHocti €C i Bia-
II0Bi/1aTH KPUTEPIAM UIEHCTBA, BU3HAYeHUM €Bporneiicbkoro Panoto. Jlica-
boHcpkui Jlorosip nependauae npouenypy Buxoay Oynb-iKoi JepxaBu-
uiena 3 €C. Kpim toro, Jlicaboncbkuii JJoroeip Hagae dodamkosi nogHo-
saxcennn €C 3 peryntoBaHHs npobieM KiliMaTH4YHUX 3MiH 1 6opoTeOH
3 106aIbHUM MOTEIUTIHHAM — Li HOJOKEHHs Oy/1H TAaKOXX BKJIIOYEH] 10 METH
€C. [o ycranoByux porosopis €C Oynu Takoxk JoAaHi HOPMH Npo COJli-
JapHICTh 3 NMTaHb MOCTa4YaHHsA eNeKTpOeHeprii i 3MiH y eHepreTHUHIH
nosituui €C.

—— § 2.4. HaOpanusa yunHoOCTi Jlicaboncbknm
Jorosopom

Jlicaboncbiuit [loroip 36epirae 6ijiblry yacTvHy HoBel KOHCTUTYLIiH-
Horo [lorosopy €C, ane Ha BiaMiny Big Konctutyuiitnoro Jorosopy €C,
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Tema 2. JlicaboHcbKHIi norosip (orosip npo pedopmu)

TIOJIOXEHHS AKoTo OYJIM OpIEHTOBAH| HA IOCHIIEHHS 3TYPTOBAHOCTI JIepKaB-
yseHiB €C i hakTUIHO Ha CTBOPEHHSA €AMHOI €BponelchKol koHeaepaLii
31 CBOIMH CUMBOJIAMH, TPABOBOIO | CYIOBOIO CHCTEMOIO Ta CIUIBLHUMHU 110~
nitukamu, JlicaboHcekuit JloroBip copMynboBaHUit SK €AMHUK aKT CIiB-
npaui Aepxa-uieHiB €C y neBHUX chepax IXHbOI iANBHOCTI.

Odiui#ina uepeMoHis nianucanHns Jlicaboucwkoro Jorosopy rinasamu
27 nepxas-uneHiB €C Binbynaca y Jlicaboni 13 rpyans 2007 p. 12 yepBHs
2008 p. BinOyBcs pedepenaym B [paannil, Ha skoMy 53,4 % nporonocyBano
npotu parrdikauii Jlicaborcskoro Jorosopy Ipnanaiero. ITin yac caMuTy
€eponeiicbkoi Paan y M. Bprocens 12 rpyaus 2008 p. ronosH ypsaiB aep-
xap-uneHiB €C nidmny koMrnpomucy 3 ypsaaoM I[pnanaii 1oso noBTopHo-
ro pedbepenaymy 3 patudikauii Jlicaborcskoro loropopy Ipnanaieto
y 2009 p.

«IpraHachkHit KOMIIPOMIiC)» BKITFOYa€ HACTYIHI MOJMIOKEHHS: 1) 10 cKia-
oy €sponeiicbkoi Komicii OyayTs BXOOUTH MO NPEACTABHUKY Bil KOKHOI
Jep)KaBU-uiIeHa; 2) NONITHYHA HeHTpanbHicTh [pnanaii 3amumaeTbes He-
JOTOPKaHHO0, 1 BOHA MOXe He Opatu yuacti B iHiniaruBax €C 3 nuTaHb
6e3neku; 3) Jlicaboucwskuii [Jorosip He Oyae BIJIMBATH Ha MOJOXEHHS
Kouctutyii Ipnannaii 3 nutans oxopoHu xuTT4 (3abopona abopTis), OCBi-
TH Ta ¢iM’1 (3a00pOHA OOHOCTATEBHX IITIOGIB).

Hpyruii pedepenayM BinOyscs 3 xostas 2009 p., Ha sxomy 67,1 %
rpomansaH Ipranaii nigTpumanu parudikauito Jlicaboucekoro Jlorosopy
3 ypaxyBaHHSM «IpIaHICEKOro KOMIIPOMICY».

OcranHboM0 nepenoHoto parudikauii Jlicaboncskoro Jlorosopy Oyna
nosuuis [Moaswi i Yecbkoi Pecnybmiku. Ypsaau uux aepxkas-unenis €C
3 METOIO 3aXHCTY HalliOHATBHUX IHTEPECIB HE MOTOKYBAITMCH 3 HAIAHHAM
060B’A3K0BO1 t0pUANUHOI cuny Xaptii ocHoBHUX mpaB €C. Unenun €spo-
neiichkoi Pagu fiHmIy 3roay 3apaau ckopimoro HabpaHHs yuHHOCTI Jli-
caboHCbKUM JIOTOBOPOM 1 MOroAMJIMCH HAa AOAATKOBI MOCTYIKH MIOAO
[Monswi i Yecwkoi Pecnybniku. Takum uuHOM, micias HabpaHHS YNHHOCTI
JlicaboHcskuM JlOroBopoM OpUAMYHA cuiia XapTil ocHoBHHX npas €C
NOBHICTIO He MOIIHKPIoeThea Ha Benuky Bpuraniro, Yecbky Pecnybniky
i Honpuy.

3 nmucronana 2009 p. JlicaboHcekuit [loroBip Oyno niAnucaHo YEChbKUM
npe3uaeHToM Bainnasom KitaycoM — ronoBoro ocTaHHBO! J€piKaBU-4JIeHa
€C, a 13 nmucronana 2009 p. rexer Jorosopy Oyno nepesaHo 10 A€N03UTa-
pito B M. Pum (Itanis). Lie 3aBepuinio popMansHy npouenypy parudikauii
Jlicaboncskoro JloroBopy Ta HabpaHHs HUM YMHHOCTI 3 | rpyaHs 2009 p.
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KoHTponbHi nuTaHHs

s KOHTpOILHI NUTAHHS

1. ki Oyn1u nepeaymoBu ans yxsaieuus Koucrutyuiitnoro Jo-
rosopy €C?

2. Oxapaxrepuayiite cxuag i AisnbHicts €Bponerceroro KoHee-
Ty.

3. Ska BinminnicTs Jlicabonenkoro Jorosopy Bix Koncruryuiii-
Horo JloroBopy €C?

4. SIxi Hoenw Jlicaboncwkoro Jlorosopy B chepi peryaroBaHHS
AisgneHocTi inctaTyTiB €C?

5. Ski ocHoBHi HOBend y cdepi 30BHIMHBOT momiTHkK €C Binly-
XyThest 3rigHo 3 Jlicaboucbkum JloroBopom? Sk BIUIMBAIOTH
nonoxeHHs JlicaboHcbkoro J{oroBopy Ha KOMIETEHLIIO JIepyKaB-
uteHiB €C y peryioBaHHi HallioOHalIbHOT 30BHILIHBOT TOTITHKH?

6. Sk nocwinnack pons €pponeiicbkoro [apnaMenTy i HallioHaNb-
HMX napnaMenTiB 3a JlicaboHcbkuM JloroBopoM?

7. Sk npoxoauna parudikauis Jlicaboncekoro Joropopy?



Tema 3

THCTUTYTH €BPONNEHCHKOI'O
COI03yY

JocsraeHHs 3aBaans i niedt €C noxnageHo Ha Horo iHCTUTYTH — Ke-
piBui ycraHoBn €C. IHctutyTH €C He MalOTh aHANOTIB Hi Ha HalllOHANb-
HOMY, Hi Ha MI>)XHAPOIXHOMY PIBHSX.

OcHogHi iHcTUTYTH €C: €Bponeilicbkuit [Tapnament, €Bponeiicbka
Pana, Paga €C, Csponeiicbka Komicis, Cya [Ipasocynas €C (CITEC),
€sponeiicbkuit LlentpaneHuit bank (€11B) i Paxynkosa [Tanara. Koxen
3 IHCTUTYTIB [i€ BUKJIIOUHO B MEXKax CBOIX MOBHOBa)K€Hb, NependaucHnx
ycraHoB4MMH JorosopaMu €C. ['010BHUM JKepeNioM 3aKpiniieHHs paso-
BOTO MOJIOKEHHA 1HCTUTYTIB € po3ain II1 Jorosopy npo €C Tta yacTuHa 6
Horosopy nipo aisaeHicTs €C. KpiM TOro, koxeH iHCTUTYT Ma€ BIacHi
NpaBUIIa, TPOLEAYpH (BHYTPILUHI pernaMeHTH).

Posmonin Br1aamM Mix 3a3HaueHUMH IHCTUTYTaMH He BiJNOBiAa€ Tpaau-
iiHUM YSIBJIEHHSM IIPO NOAIN BNaau Ha 3 TiJKKM — HE MOXKHa CKa3aTH Mpo
BUKJIFOYHO BHKOHABYi 200 3aKOHOIaBYi TOBHOBAXXEHHS BYIb-SKOTO 3 IHCTH-
TyTiB. bananc Bnaau BiaOyBaeThcs Mell0 iHAKIUE i BIAMOBIAAE CKIAIHIH
ropuauuniit mpupoai €C. [HCTUTYTH pO3PI3HAIOTE HE 338 KOJIOM IOBHOBA-
*eHb (a/Kke MaHKe BCl BOHH MEBHOIO Mipoto OepyTh y4acTb y 3aKOHO/1aB-
YoMy npolieci abo MaroTh BU3HaYeH1 BUKOHaBY1 QyHKIIT), a BIANOBIAHO 10
TOro, YK IHTEPECH BOHH NIpeacTaBisioTh. Tak, €Bponeiichkuii [TapaaMeHT
NpeaCcTaBnse, B MEPLIy Yepry, inTepec Hapoay 00’ exHanol €Bpony, Paga
€C Ta €Bponeiicbka Paga BUpaxaoTs BOJIO IepikaB-4ieHiB, €Bporeiicbka
Kowmicis ob¢croroe inTepecu camoro €C.

Jlns Toro, o6 3po3yMiTH, sk gyHkiioHye €C, HeoOXiTHO nepenyciM
3’ACYBaTH MPHUPOAY KOKHOTO 3 LIMX IHCTHTYTIB i MEXaHi3M poO3IIofiny mo-
BHOB2)XEHb MiX HUMH.

——— § 3.1. €Bponeiicbkuii [TapaaMent

Ha3sy «Esponeiicokuii [Tapnament» (aurn. European Parliament) (pa-
Hime — «Acambnes») odiuifino Oyno 3akpinieHo B €auHoMy €BponenchKo-
My AkTi. Xoua 3 TOTO 4acy NMOBHOBaxeHHs €Bponeiicbkoro [TapnamMenTy
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§ 3.1. €Bponeficbkuii [lapramenT

3HAYHO PO3ILHPHIIKCS, HAa3Ba «MApIaMeHT» € IOCHTh YMOBHOI, OCKUJIBKH
lieil OpraH He € apjaMeHTOM Y TOMY 3Ha4eHHi, SK L€ po3yMIETbCA B Ha-
1(ioHAJIBHUX NIPaBOBUX cHcTeMax. €Bponeicbkuii [lapnaMenT po3raiuoBsa-
uuit y M. Crpacbypr (Ppanuis), 1e npoBoAAThCA LIOPiUHI cecii, Ta
g M. bproccens (benbris), Ae npoBOAATHCH 3aCiAaHHA NaplaMEeHTChKMX
KOMITETIB.

Cknao. €Bponelcbkuii [TapnaMeHT cknanaeThes 3 MpeacTaBHUKIB
rpomaad €C, KinbKicTh SKMX HE Mae nepeBuiLyBatd 751 ocoby 3a Jlica-
goHcekuM Jloropopom (koxkHa JepxaBa-4jieH Mae OTpUMarH Big 6 no 96
Miclub B €BpolieiicbkoMy [TapnaMeHTi 32 IPHHUMIIOM AUIPECUBHOI IPOMNOP-
nifinocti). Unenu €sponeiicbkoro [lapnamenty 3 1979 p. obuparoreca
LIUIIXOM NPAMMX 3arajasHUX BUOOpPIB Ha 0’ ATHpiuHKH cTpok (cT. 14(3) [lo-
rosopy npo €C). Koxua mepxaBa-4/ieH cama BCTAHOBJIIOE NPOLEAYDPY
NpOBEIEHHS BHOOPIB.

BakIuBYy posib Ha €BPONEHCHKOMY PiBHI BifirpatoTh MOJITHYHI NapTii
(ct. 224 {orosopy npo aifabHicTs €C). Unenn €pponeiicbkoro [lapiramen-
Ty pO3TalUOBYIOTbCA B 3ai 3acidaHb BiAMOBIAHO 10 CBOE NapTikHol Ha-
NIeXHOCTI, @ He 3a HALiOHaIbHOW 03HAKOK. €Bponelcbka NOJITHYHA
apTis MOBHHHA 00’ €1HYBATH MEBHY KilbKiCTh 4JIeHiB €BponeicbKoro
[TapnameHTy. binbliicTs napTiil € koaniuisMu napriii gepkas-uineHis €C.
Hosnoeaxncenna. €sponeiicekuil IlapnameHT 6epe ydacTb y 3aKOHOTBOD-
4OoMY TpOLECi, i 3a OCTaHHI POKM HOro MOBHOBaXeHHS Y 1il cdepi Heabu-
Ak poswupunnca. 3a JlicaboncekuM JloroBopom HopmatuBHi akTH €C
NpUHMalOThCA 32 «3BHYaHHOIO 3aKOHOJABYOLO POLELy pOtO» (aHIL. ordinary
legislative procedure) abo «crenialbHOW 3aKOHOJABYOI MPOLELYPOIO»
(aurn. special legislative procedure) B 3anexHOCTI Biji c(pepH IOBHOBaXEHB,
11010 AKOI MPUHMAETHCS aKT.

3a «3BUUANHOIO 3aKOHOABYOI0 MPOLE/LY POIO» PilIEHHS [IPHIMAaIOThCA 32
COiIbHOW 3rooto €BponercbkuM [lapiamentoM i Pagoto €C (ct. 294 [o-
rosopy npo gisibHicTs €C). Ls mpouenypa ckiaagaetses 3 3 ¢a3 (cxema 2):

1) €sponeiicbka Komicis Hanpasise cBoi npono3uiiii 10 €BpoNeHcbKo-
ro ITapnamenty ta Pagn €C; €sponeitcbkuii [lapaaMeHT BUCIOBIIOE CBOO
NO3ULII, 3 ypaxyBaHHAM akol Pana €C kBanidikoBaHow OiNblIiCTIO NpPH-
fiMa€ «crinbHy MO3MIIiI0» Ta HaAcUNaE il 10 €sponeiickkoro [lapnaMeHTy;

2) npotarom 3-x micauiB €Bponercekui [lapnraMeHT Moxe: a) npu-
HHATH «CMiTbHY NMO3ULII0» ab0 He MPHUHHATH )KOAHOTO PIillIEHHS; Y LIbOMY
BHIAJKy aKT BBaYKA€TbCS NPHUHHATHM BiJIIOBIIHO 0 MOJOXEHb «CMIIBHOT
No3HuUii»; 0) BIIXWINTH JOKYMEHT abCOMOTHOKO GiNBIIICTIO TOJOCIB —
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Tema 3. IncTuTyTH €Bponelicbkoro Coroly

y LIbOMY BUMAJKY JOKYMEHT BBa)XKA€ThCSl HENMPUHHATHM; B) 3alIPONOHYBATH
JOTNIOBHEHHSI aDCOMIOTHOO GiNBILICTIO IONOCIB — Y TAKOMY pasi TEKCT 3 [0~
MOBHEHHSAMH HaJcHaaeThes no €poneifcskoi Komicii ta Pagu €C, ski
BUCJIOBITIOIOTH CBOIO IyMKY LIOJ0 AOMOBHEHb,

3) mpotsirom 3-x Micauis Paga €C kBanidikoBaHOW GinbLIICTIO MOXE
MPUHHATH BC1 JONOBHEHHs €Bponelickkoro [TapnamMeHTy, Toji akT BBaXKa-
eTbes MPUHHATHM. SIkio Pama €C He moromxyeTscs 3 AONMOBHEHHSMH,
CTBOPIOETHCS Y3ro[KyBajdbHHUH KOMITET, Y3roJxyBaJbHUH KOMITET Npo-
TATOM 6-H THXKHIB NOBUHEH BUPOOHTH CHiNILHUHA TEKCT aKTa; sIKLUIO HE 10~
CATHYTO JOMOBJIEHOCTI CTOCOBHO CIIJIBHOTO TEKCTY JOKYMEHTa, aKT BBa-
MAETHCS HEMPUIHATHM. SKILO BAanocs JOCATTH JOMOBJIEHOCTI CTOCOBHO
CIITBHOTO TEKCTY QOKyMeHTa, Paga €C ta €Bponeiicekuii [lapnamenr,
KOXKHHMI BIANOBIAHO 0 BJACHOI HPOLELYpH, MAIOTh MPHUHHATH HOToO Mpo-
TATOM 6-TH THXKHIB. SIKILIO OJFH 3 IHCTUTYTIB HE MPUITHSB 3aNPONOHOBAaHUHA
aKT, BiH BBAXXA€TbCS HETPUHHATUM.

B okpeMHX BUNAJKaX, BA3HAYEHHX YCTAHOBYMMH JOTOBOPAMH, 3aCTO-
COBYETBCS «CIIELiallbHa 3aKOHOaB4a [IPoLeAypa», BIAMOBIJHO 10 AKOT aKT
yXxBaneTbes abo €BponeiicbkuM [TapnamenTom 3a yuactio Pagu €C, abo
Panoro €C 3a yuacTio €Bponeiicbkoro [lapnamenty (c1. 289 (2) JJoroBopy
npo aisasHicTh €C).

B neskux BUNagkax BiANoBiAHO 10 cdepu IX KOMIETEHL[IT TAKOXK HEOO-
XiTHO MPOBECTH KOHCY/bTaLIl i3 IHLIUMH iHCTUTYTaMu abo opranamu €C
(€Ub, Paxynkosomw [lanaroto, ExoHoMiunuM Ta CouiansHuM Komiterom,
KomiteTom PerioHiB To1mo).

3a JlicaboncekuM Jloropopom €Bponeiicskuit [lapnaMeHT oTpuman
[1paBo 3aKOHOABYOI iHILIATHBH, fIKE 3 NOYaTKy 3acHyBaHHs €C Hanexano
BUHATKOBO €Bponeicbkii Komicii. 3riato 3i ct. 289(4) dorosopy npo ai-
anpHIcTE €C B OKpeMHX BHUNagkax 3akoHonaBui akth €C MoxyThs OyTH
MPUHHATI 3a iHILIaTUBOIO IPyNH AepxaB-uieHiB €C abo €Bponeiicbkoro
[MTapnamenry 3a pexomerngauiero €L{b, abo na 3anut CI1IEC uyu €Bporneii-
cekoro IuBectuuifinoro bauky.

€pponeiiceknit [Tapnamenr paszom i3 Paporw €C 3arBeprxkyiots 01o-
nxet Cowo3y. KpiM Toro, €Bponeficekuii [lapnaMeHT npu3Havae
OmbyacMmeHa, SKMH YyNOBHOBaXxeHUH npuiiMatu Big rpomansH €C abo
Gbi3HYHHUX Ta IOPUAMYHUX OCi0, 110 MPOXUBAIOTE 800 MalOTh IOPUAMYHY
anpecy Ha TEpHMTOPii JepxKaBH-4IeHa, CKapry LOA0 NOPYLIeHb Y JisIb-
HOCTI iHCTUTYTIB i opradiB €C Ta npoBaauTH po3ciigyBaHHs (cT. 228
Horosopy npo gisnbHicts €C).
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§ 3.1. €sponelicekuit [TapaamerT

€pponeicbkuil [lapiaMeHT 3aiHCHIOE KOHTPOB 33 AiANBHICTIO €BpO-
neiicbkoi KoMicii y ¢opmi 06roBopeHHs Ha BiAKPHTHX cecisx 11 IopiuHUX
sarafbHHM 3BiTiB (cT. 233 Jlorosopy npo aisashicte €C). [Ipote 3apa3
mic/1a OCTaHHIX 3MiH, BHeceHux 10 [IpaBui npouenypH, NpakTHKa 3MiHH-
nach, i 0OroOBOpeHHs He BinOyBaloThes. IX 3aMiHeHO Ha 0BroBOpeHHS 3a-
KOHOTBOPYOI [IpOrpaMH, Ky LLOPOKY npejacTasise B Ceponedcbkuit [1ap-
nameHT [Ipesnaent €Bponeiicskoi Komicii.

€aponeicekuit [lapnament 3arBepaxye [Ipesunenta €pponeicukol
Komicii, KaHARAATYpY SKOr0 BU3HAYAIOTh 3a CMiJAbHOK 3roj1oto (kBinigiko-
BaHOM OlIBLLICTIO) wieHH €Bponeiicskol Paau 3 ypaxyBaHHAM pe3y/IbTaTiB
ocTaHHix BubopiB no €Bponeicekoro [Napnamenry (ct. 17(7) Jorosopy
npo €C). [Ticas uporo ypaau aepskas-u/ieHiB 3a MOTOKEHHAM 3 KaHAUa-
ToM Ha nocaay llpe3uaeHTa BU3HAYAIOTD IHILHMX OCi0 A/ NpU3HAYEeHHs
yneHaMu €Bponeiicbkoi Komicii 1 11 ckiaj y uinomy, Lo 3aTBEPIKY€EThCS
€sponeicbkuM Iapnamentom (ct. 14(1) Jorosopy npo €C).

€poneitcbkuii [TapnamedT Moxe BiampasuTH €Bponedcbky Komicito
y BiACTaBKY, AKIIO BUHECE it BOTYM HEIOBipH, IPUHHATHH KBani(ikoBaHOK
GinbiicTio y 2/3 ronocis. Y uboMy pasi €Bponeficbka Komicis nosuuHa
KOJIEKTHBHO MITH y BiacTasky (cT. 234 JJorosopy npo aisisHicts €C). I1po-
Te BiACTaBKa HaOHpae YHHHOCTI TiNbKK Micis NPH3HAYeHHA HOBOI €Bpo-
neiicekoi Komicii. Takum unHoM, sxio €Bponeiicokuit [lapnameHT He 3a-
TBEP/KYE 3alPONOHOBaHUH HOBHiT ckiaan €Bponeiicbkoi Komicil, skuH
(pakTU4HO MOKe OyTH TakMM caMuM, €Bporneiickka Komicis y monepeiHbo-
My CKJ1alli MOXe BHKOHYBATH cBOI QyHKLUIT K 3aBrogHo aosro. Kpim Toro,
€pporneticbkuit [lapnaMeHT Ha BUMOry 1/4 4aCTHHH CBOiX 4JEHIB MOXE
CTBOPIOBATH TUMYACOBI CHi4M KOMITETH 11 PO3CTilyBaHHS BUIIAAKiB MO-
pylieHHs 3akoHonaBcTBa €C abo HOro HeHalleXKHOI'O BIPOBAIXKEHHS
(ct. 226 JloroBopy npo aisnsHicts €C).

I'poMansum €C ta dizuyni yu ropuandHi 0cobH, 110 NPOXKHBAIOTH 260
MalTh HOPHAHYHY a/ipecy Ha TepuTopii Aep)KaBH-ujeHa, MalOTh NPaBo
3BepHyTHCA 10 €Bponeicbkoro [lapiaMeHTy 3 MUTaHHSM, L0 CTOCYEThCA
fioro nisNBHOCTI.

€sponeiicbkuii [lapnameHT Hapsaay 13 AeprxkaBaMu-uieHamu, Pagoro €C
Ta €Bponeficskoro KoMiciewo Moske 38eprarucs 3 nozosamu g0 Cyny Ilpaso-
cymns €C cTOCOBHO NMPaBOMIipHOCTI 3akoHOAaBUMX akTiB Coro3y (cT. 263
Horosopy npo nisasnicts €C). Ti cami cyd’exTH MOXYTh 3BEpTaTHCA 10
Cyny [pasocyaas €C 3amis oTpUMaHHA BUCHOBKY CTOCOBHO BiINOBif-
HOCTi [IPOEKTa MIXKHAPOAHOI YIOJH MOJIMKEHHAM YCTaHOBYHX JlOoroBopiB
(ct. 218(11) lorosopy nipo aisieHicTs €C).

33



Tema 3. [HcTuTyTH €Bponelicbkoro Coro3y

——— § 3.2. €Bponeiicbka Paga

Ckaao. Brnepile npaBoBe cTtaHoBuule €Bponeiicbkol Pagu (anrm.
European Council) 6yno 3akpinneno € anaum €Bporneicbkum AxroM. €B-
poneiiceka Pana cknagaerses 3 if [IpesunenTa, mas nepxkas-unenis €C abo
maB ix ypsaais i [Ipesugenta €sponeiichkoi KoMicii, skuM nonomaraiorsb
MIHICTPHU 3aKOpJOHHUX cnpaB i oauH uyneH €ppomnelickkoi Komicii
(ct. 15(2) HoroBopy npo nisneHicTs €C). B poboti €sponeiicekoi Paau
6epe yuactb (6e3 npaa ronocy) Bucokuit [Tpencrasuuk €C i3 30BHILIHBOT
MOTITHKH Ta NofiTHKK 6e3nexu. 3ycTpidi €Bponefickkol Paxy npoBoasTh-
¢s YOTHPH pa3H Ha pikK, xoua [Ipesnaent €pponeiichkoi Pagu Moxe CKIIH-
KaTH 1103a4eproBi 3aciflaHHs UbOro IHCTUTYTY. Uepes cBiil cknan €Bporieii-
cbKy Pagy npvHHATO BBa)KaTU rOJIOBHHUM MOMITUYHUM opraHoM €C, skuit
Hanae Coro30Bi HeOOXiHI I1s HOro pO3BUTKY iMIYIbCH, BH3HAYAE IMOTi-
THYHI OPIEHTHPH Ta NPiOPHTETH.

I[Mpesunent €sponeiicbkoi Paau obupaerscs €pponeiicskoro Pagoro Ha
JBa 3 TIOJTOBHHOK POKH 3 MOMXJIMBICTIO OfIHOTO nepeodpaHHsa. 3aBIaHHIM
[MpesunenTta €Bponeicbkoi Panu € ronoByBaHHs Ta CripusHHA poboTi €B-
porne#icbkoi Paau, KpiM Toro, BiH (44 BOHa) MAIOTh NPECTABIATH HA BH-
oMy piBHi €C y cdepi crinbHOT 30BHILIHEOT NONITHKM Ta MOTITHKH 6e3-
nexu 6e3 koA noBHoBaXxkeHHsIM Bucoxoro [Tpeacrasuuka €C i3 30BHilL-
HBOI MONITHKH Ta MOJITHKY Oe3nexH.

Hosnosascenna. Ceponeiicbka Pana BH3Hauae 3arajbHi HaNpsMH 110-
aiTHyHOro po3BUTKY €C. BoHa He Ma€ 3aKOHOaBYHMX TOBHOBaXeHb. OHUM
3 FOJIOBHHUX 3aBIaHb €Bponelcbkol Panu € BU3HaYeHHS IPUHLMIIIB Ta 3acan
CMINbHOT TOJITHKH B rany3i 3aKOpJAOHHUX cApaB i O6e3nexu. [Jng usoro
€pponeiicbka Paga po3pobise 3aransHi pekoMeHaanil Ta npuiiMae Heob-
xiaHi pimuenns. Paga €C BinpoBamkye Ui pekoMeHaaLii Ta cTparerii yepes
BiacHi 6inbw getanbHi piwedns. KpiM toro, €sponeiickka Pana Bucysae
kanauaarie Ha nocadu [lpesunenrta €sponeiicskoi Komicii, Bucokoro
[MpencraBHrka €C 3 30BHILIHBOT MOJITUKY Ta MOJITHKYA OE3MEKH.

T § 3.3. Paua €C

Jocsaruenns Metd €C norpebye CTBOPEHHS BHYTPILIHBOTO PUHKY,
€KOHOMIYHOTrO Ta BAJOTHOTO COI03Y, @ TAKOXK 3alpOBaXKEHHS CNIIbHOT
€KOHOMIYHOI MOJIITHKH JeprKaB-wIeHIB. SKIIO nepiie A0CAraeThCs B paMKax
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§ 3.3. Paga €C

nisnpHOCTI iHCTUTYTIB €C, To Apyre noTpebye TicHOi Koomnepauii caMux
nepxap-uieHi. Pana €C (anrn. Council of the EU) (konuiuns Ha3sa — Pana
MiHicTpiB) € IHCTUTYTOM, IKHii IpeAcTaBIsfe iHTEpecH aepxaB-uneHiB €C
yepe3 cBill cknan. Pasom 3 €sponeiicbkum [lapnamentom Pajna €C Gepe
y4acTh y 3aKOHOTBOpYOMY Ta GromxeTHoMy npouecax. Kpiu toro, Pana €C
npuiiMae GibLIICT pillleHb 3 MUTaHb CHLUILHOL 30BHILIHBOT NOMITHKH Ta
ONITHKHM O€3MEeKH, a TAKOX 11010 KOOPAHHALIT eKOHOMIYHOT MoiTHKH €C.

Crnao. Paga €C cxiiafnaeTbes 3 MPeJCTaBHUKIB BiJl KOKHOI JIepKaBH-
yjieHa, AKi IPeJCTaBIA0Th CBOIO JepKaBy Ha PiBHI MiHICTEPCTB Ta MalOTh
[I0BHOB&)XXEHHS JSITH BiXl iMEHi CBOro ypaay. Sk npaBuio, IMMH NpeacTaB-
HMKAaMH € MiIHICTPH 3aKOPJIOHHHUX CIpaB, ajie HUIMH TaKOXKX MOXYTb OyTH
i1 i1 MIHICTPH 32JI€XKHO Bijl MUTaHHSA, IKE 0OrOBOPIOETHCS. TAKUM YHHOM,
jeneraTd 0OCTOKOIOTH AK iHTEpecH cBOET IepxkaBH, Tak i €C B Linomy. ['ono-
pyBatHs B Pajai €C no yep3i 31iHCHIOIOTh IPEACTaABHHKH TPHOX NEPKAB-
yjeHiB Ha 18-MicAuHUH CTPOK y MOPSIKY, AKUHA BU3HaYaeThes CBponeil-
cbkoro Pagoto (cr. 236 Jorosopy mpo aisabHicts €C). Paga 3acigae 3a
cknukanHsaM [pesuaenTa 3a foro iHiLiaTHBH, HA 3a0HUT i YieHa abo YieHa
Kowmicii. 3acinanns Pagu €C npoBoasTecs 3aKpHTO, AKILO BOHA OTHOCTAM-
HO He IPUIAME pillleHHA NPO BiJIKpUTE 3aciaHHs.

PimenHs B Pani €C npuiiMaroTecs rojocyBaHHaM. BianmosiaHo 1o xa-
paxTepy MUTaHHS, 10 PO3I/IALAETCSH, 3aCTOCOBYETECSA ONHH 3 TPbOX BHAIB
ronocyBaHHs: 1) npocta 6ineluicTs (aHIN. simple majority) — CTOCY€ETbCA
npoueAyPHUX NHUTaHb; 2) kBaxitdikoBaHa Oinpuicts (aHr. qualified
majority) (KOAH KOXHA KpaiHa Mae BU3HAYEHY KUIbKICTh r00CiB (HalpH-
ki1aa, HimeyunHa mae 29 ronocis, a Majipsra — TUIbKH 3 TOIOCH) — CTOCY-
€TbCS MUTaHb BHYTPIIUHEOTO PHHKY, EKOHOMIYHUX CIIPAB i TOPriBiIi; OAHO-
cTaiiHicTb (aHI. unanimity) — 3aCTOCOBYETHCA 100 PO3MIALY MUTaHb N1PO
BCTYI HOBHX YJIEHIB, OMO/IATKYBAHHS, CIIIBPOOITHULITEA B ralTy3i 3aKOpA0OH-
HHX cripaB i 6e3meKH, NpaBoCyns Ta BHYTPILLHIX CIpas.

3 1 nucronaza 2014 p. keanidikoBana OinbluicTh paxyerses Kk 55%
wieHiB Pagu €C, sxi BKIHOUYAKOTL HE MeHIle 15 nepxaB-u/ieHiB, WO Oped-
cTaBasaioTh 65% Hacenenus ycboro €C. Byne-ske pimwenas Pagu €C Mo-
KyTh 3abn0KyBaTh skHaliMenine 4 uiaeHu Pagu €C, ski npeacTaBasioTh
35% nacenenns €C.

Ilognosaxcennsn. Pana €C, sixa posraiuosana B M. bproccens (benbris),
Mae [TOBHOBAKEHHSA NpHAMATH aKkTH i 3AIHCHIOE i MOBHOBAXXEHHS BIAIO-
BIIHO 10 MONOKEHb YCTAHOBYUX Aorosopis (ctT. 16 Jlorosopy npo €C).
Y OinbluocTi BUNaaKiB BOHA MOXe NMPUUMATH aKTH TiJibKM Ha MifCTaBi
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Tewma 3. IuctutyTn €Bponeiicskoro Cotozy

po3pobnesux €pponeiicpkoto KoMiciero mpono3uLii Ta micis KOHCyabTaLii
3 €sponeiicekuM Ilapnamentom abo oTpuManHs Horo cxpajieHHs. SIKILo
Pana €C baxkae BHECTH 3MiHH 10 IPONO3UILIT, TO TaKe pillieHHA Moxe By TH
MPUHHSATO JHLIE OJHOCTAMHO; MPOTE TaKi 3MiHM Ta JOMOBHEHHS HE MOXYTb
3MIHIOBATH OCHOB MPOMO3HUIIL.

Hpyrow ¢yHakuicio Pagn €C € 3abe3neuens koopauHallil 3aransHoi
€KOHOMIYHO{ MOMITHKH AepraB-uieHiB. DopMyBaHHS BHYTPILLHBOTO PHH-
Ky €C notpebye NpoBeneHHs CHIBHOT MOMITUKH AEPXKaB-wIEHIB Yy TaKHUX
raayasx, sK rapMOHi3allis 3aKOHOABCTBA, TPAHCIIOPT, COLliaibHA MOJIITHKA,
OCBITa, KYJIbTYpPa, OXOPOHA 310pOB’s, MPOMUCIOBiCTh ToIo. [IpoTe Wi ra-
Jy3i He 3HaXOAATHCSH y BHIUIIOUHIA komnteTeHiT €C; BHpoONEeHHS CriTbHOT
OJITHKH B LIMX chepax noTpebye akTUBHOI CiBNpaLli cCaMHX JiepKaB-uiie-
HiB. Paga €C mae 3a0e3ne4duT KOOpAKHALIIIO LIi€T AiSATbHOCTI.

Pasom i3 €sponelicbkuM [Tapnamentom Pana €C 3arBepmxye Oromuer €C.
Pana €C nanae mangat €sponeficskiii Komicii aista Bij imeni €C npu ykia-
JaHHi yroJ i3 TpeTiMH KpaiHaMH Ta MIXXKHAPOJHUMH OpraHizallifiMi, a TAKOXK
NpHiMAaE OCTaTOUHE pillleHH 040 HaOyTTA YMHHOCTI TAKMX yroa micis
otpumanns 3roau [lapnamenty Ta patudikauii BciMa 1epxaBaMu-wieHAMU.

Axio nepxapa-uneH €C nonyckae nocTifiHe Ta CepHO3HE HOPYLIEHHS
uinHocre# Coro3y (foBaru 1o JIOACBKOI TIAHOCTI, CBOOOMH, JeMOKPATIl,
PIBHOCTI, BEpXOBEHCTBA IIpaBa Ta [I0Bark Ao npas MoauHK), Paga €C Moxke
KBaJTi(hikOBaHOK OIIBLIICTIO MPU3YMHUHUTH NI€BHI NpaBa Jiep)KaBu-4iieHa,
HajaHi 1 ycTaHoBu4MMH JoroBopami (cT. 7 JJorosopy mpo €C). Lisomy Mae
nepenyBaTH OAHOCTaiHe BCTAHOBJIEHHS TaKoro NOpyLIeHHs €BPONeHCchKO0
Panoto Ha npono3uuito 1/3 aepxkaes-uneHiB abo €Bponeiicekoi KoMicii Ta
nicasi oTpuMaHHs 3roau €sponeiickkoro [TapnameHry.

e § 3.4. €Bponeiickka Komicist

€sponeiiceka Komicis (aurn. European Commission) — ue inctutyT €C,
HaalUIEHHH HAfGINbIIMMUY BUKOHABUMMHM MMOBHOBAXEHHAMH, OCKINBKH 11
roioBHOIO GYHKUIEK € «3abe3neyeHHs HaleKHOro QyHKIIOHYBaHHS Ta
PO3BHUTKY CIIIBHOTO PUHKY». €Bponelicbka Komicis — He3ale)xxHHH opraH,
1110 TIPEICTABIAE €BPONEHCHKI IHTepecH, CiNbHI AIs BCiX Aep)KaB-4JeHiB
€C. €pporeficeka Komicis, mrad-kBapTHpa siKoi po3taumiobaHa B M. bptoc-
cennb (Benvris), oie Ha 3acagax KoNnerianbHOCTI, 30UpaETLCA pa3 Ha THXKIEHD
i npufiMae piLIeHHS TPOCTON OLIBIIICTIO rONOCIB.
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§ 3.4. €sponeiicoka Komicis

Cknad. 3 MOMEHTY CTBOpeHHs o €Bponeiicbkol Komicii Bxoauau no
o[HOMY TIPENCTABHHUKY BiJl KOXKHOI J€prKaBH-4/IeHa 3a BUHATKOM Bennkoi
Bpmaﬂi'f, Icnanii, Itanii, HiMmeuunnu ta ®panuii, 1o Maau no 2 npeacTas-
unky. Ane Hinubknit i JlicaboHebkuit 1orosopu 3MiHWIM Led NOpaaoK —
3apa3 10 CKJIasy €sponencekoi Komicii Mae BXoauTH uiue 1 npeAcTaBHUK
i KokHOI nepxkaBu-usieHa €C. JlicaboHcskuil Jorosip nependayas, 1o
3 | nucronana 2014 p. 3MeHlIyeThCS KiNbKicTh uieHiB €Bponeicbkoi Ko-
micii 10 2/3 Bix 3arajibHOI KiTbKOCTI Iep)KaB-uJieHiB Ta i€ cucTeMa poTaulii,
3a SKOIO BCl A€pKaBU-4JIeHH MAaTUMYTh PiBHI mpaBa. OQHAK BHACHIIOK
xkoMIIpoMicy 3 ypsiaoM Ipnannaii mia yac patudikauii Jlicaboncskoro Jo-
ropopy €Bponeiiceka Paga 36epirna npasiio npeAcTaBHALTBA B €Bponek-
cpkiii Komicii Big koxHol nepxkaBu-unena €C'. [Ipesaunent €sponeichkoi
Komicii obupaerbes €Bponeiicbkum [lapaamMeHTOM GinbLIICTIO rON0CIB
(miHiManbHO 376 ronociB 3 751) Ha N’ ATHPIYHUHA TEPMIH.

Unenn CBporneficbkoi KoMicii npu3HavaroThes Ha 11 ATHPIYHHI CTPOK,
aje TX NOBHOBAXEHHA MOXYTb OyTH NpOJOBXKEHI Ha HOBUH CTpOK (CT. 17
Jorosopy nmpo €C). [Ipouenypa npu3HayeHHs uieHiB €Bponeicbkoi Ko-
Micii:

1) €sporneiicbka Paga 3a cnijbHO 3rofioko 3 ypaxyBaHHSAM pe3y/bTaTiB
ocTaHHix BuOopiB 1o €sponeiickkoro [Tapnamenty (c1. 17(7) dorosopy
npo €C) Bu3Hayae kauaunatypy [Ipesunenra €sponeiicskoi Komicii, aky
3aTBepIKye €Bponelicbkuii [Tlapnamenr;

2) Papa €C 3a noromkeHHSIM 3 KaHAWMAATOM Ha nocaay [lpesugeHrta
BU3HAYa€ iHUIMX 0Ci0 /U1 NpU3HaueHHs iX YwieHaMn €Bpornelicbkoi Komicil;

3) cknan €sponeiicbkoil KoMicil B tiinoMy 3arBepmkye €BponeHcbkui
[lapnaMeHT;

4) nicns 3arBepmxeHHs €ponefickkuM [lapnamentom Ilpesnaent
i unenu €sponeiicekoi Komicii MatoTs OyTH npusHaueni Panoro €C kpani-
¢bikoBaHO0 OINBILICTIO.

Ilin yac BUKOHaHHS CBOIX 000B’s13KiB WieHH €Bponeticbkol Komicii € He-
3aJIEKHHMMH, iX HE MOXe OyTH yCYHEHO 3 10cajiHl YpAaoM JepiKaBH, IpoMa-
JiAHaMu Kol BoHH €. Unenam €Bponeiicbkoi Komicii 3aboponeno kepyBaTu-
s IHCTPYKLISIMU YpsSIITY CBOET KpalHu UM iHLIOTO OpraHy. BoHu MaloTh Kepy-
BaTHcs iHTepecamu €C B 1iNlOMY, a HE OKpeMol Jep)KaBH-4JI€HA
(ct. 17(3) Joroeopy npo €C). 3 motoro 2018 p. aie nosuit Kogexc nosemin-
k¥ uieHiB Komicil, sKuH neTabHO perynioe CTaHIapTH eTHYHOI TOBEAIHKH
uneHiB Komicii Ta npo3opicTs il ¢pyHKuUioHYBaHHS. Tak, IPOTAIOM ABOX POKIB

' PiwenHs €Bponeiicskol Pany Bin 22 tpasug 2013 p. (O.J. 2013 L 165/98).
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Tema 3. [HcTutyTH €Bponeiicskoro Cotosy

ricsis 3aBepllueHHs poOOTH KOMHUILIHI KoMicapH MaloTb OTpHMYBaTH y Komicii
HOBOTO CKJIMKaHHA 103B1J] Ha HOBI Miclig poboTH. €Bponeiicbka Komicis Mae
MiTH Y BIACTABKY Y BHMNAJKY, AKLI0 CBponeicbkuii [lapnaMeHT BUCTOBHB it
BoTyM HeoBipH (cT. 17(8) Horosopy npo €C). Cyn [TpaBocyaad Takox Moxe
BiAMIPaBUTH Y BIACTaBKY OKpeMoro uneHa €sponeticbkol Komicii 3 mpuuuH,
AKILO BiH He BIANOBIAAaE nocapi, Ky obifimMae, abo y pa3i BuUMHEHHS NpaBo-
nopytuenHs (ct. 247 Jlorosopy npo pisnsHicts €C).

Ilognosaxncennn. Ceponeiicbka Komicisa Mae BUKIIIOUHE 11paBo iHiLi10-
BaTH NpulHATTA 3akoHOAaBYHX akTiB €C (ct. 17 Jorosopy npo €C), okpim
BUIAKIB, BU3HauUeHUX B cT. 289(4) lorosopy npo aisnsHicTs €C. BoHa
MO)X€ MOJaBaTH CBOI NPOIO3KLIl oa0 OyAb-AKOrO MUTAHHA, 1[0 BXOAUTE
no xkomnerenuii €C. Pana €C ta €sponelicbkuii [TapnaMeHT y BUmagkax,
KOJIM BOHH HE MAlOTh NpaBa 3aKOHOAABYOI iHiLIIaTUBH, MOXKYTh 3BEPHYTHCH
1o €sponeicbkoi Komicii i3 cnenialbHUM 3adTOM NPeACTaBUTH CBOT NPo-
MO3MLIT 3 IPUBOLY NEBHOTO NMUTAHHSA. [{e caMe cTocyeThbes | TPOMaasHCBKOT
3aKOHOJABYO1 1HIL[IaTHBH, sfiKa Habpasa | MJIH MiAMKCIB 3TiTHO i3 MpaBUIIa-
MH, BCTaHOBIEHUMH y PernamenTti €sponeiicskoro [Napnamenty ta Pagu
€C 211/2011". IIpore, HaBiTh Ak €Bponedcska Komicis rotye npomo-
3WLIT 3a 3aMMTOM IHLIOTO OPraHy 4 IPoMajsH, BOHA 3aTHINAETHCH MOi-
THYHO BiAMOBIZAJILHOKO 3a Mpe/CTaBIeH i MPOMO3MLil.

€pporneiickka KoMicis € rapantom n1oTpuMaHHs 3akoHogaBcTBa €C
Jep)kaBaMH-uIeHaMH, iIHCTUTYTaMH €C, Qi3UYHUMH Ta IOPUIUYHUMHU OCO-
Bamu. Y pasi, axuo €sponeiicska Komicis aifige BUCHOBKY, IO Aep)KaBa-
YjieH nopyLIye 3akoHonascTBo €C, BOHA MOXKe 3BEpHYTHCS A0 BiANOBiAHOI
JIep>KaBU 3 BUMOIOIO TNIPUMTHHUTH MOPYIIEHHs CBOIX 3000B’A3aHb. K10
nepxaa-wieH €C He Bigpearye Ha BUCHOBOK €Bponeiicskoi KoMicii abo
BXKUTI HEIO 3aXOAM He 3al0BOJbHATH €Bponelcbky Komiciro, BoHa BITOB-
HOBa)KEHA Nepelary cnpaBy Ha po3rnsaa Cyny [IpaBocyans (ct. 258 [loro-
BOpY npo AianeHicTs €C).

€sponeiicbka Komicis HapiBHi 3 iHIMMH iHCTHTYTaMH €C MoxKe iHiLi-
10BaTH Cy/IOBY CIIpaBy MpoTH €Bponeiickkoro [lapnameHTy, €Bponeicbkoi
Panu, Pagu €C ta €1Ub, sxiwo gifine BUCHOBKY, 1110 il 1IMX OPraHiB cyre-
peuats 3akoHonascTBy CC (cT. 265 Jorosopy npo aisuisHicTs €C).

€sporneiicbka KoMicis Mae rieBHI TOBHOBaXXEHHS LOXO (Pi3HYHHUX 1 FOPH-
auyHux oci6. Tak, BOHa Moxe HakIaaaTy wrpadu Ta iHLII CaHKLIT 3a 11o-
pylIeHHs HUMH 3akoHoAaBcTBa €C Mpo KOHKYPEHL0 Ta TPaHCTIOPT.

' PernamenT €Bponeiicekoro [Tapmamenra ta Paau €C, 16 motoro 2011 p. (0.]. 2011
L 65/1).
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§ 3.5. Cynosa cucrema €sponeiicbxoro Cotosy

€sponeicbka Komicist € ro1oBHUM BHKOHABYUM opraHoM €C, skui
3a6e31edy€ BUKOHAHHS YCTaHOBUMX JOrOBOPIB Ta akKTiB iHCTUTYTIB. [1pu
[(bOMY BOHA Ma€ LIMPOKi MOBHOBAXEHHs 11010 BHOOpPY HopM i MeTOxIB
31iiCHEHHS CBOIX 3aB/aHb.

€sponeiicbka Komicis Bianosinae 3a niarotoBky npoekry 6romkery €C
Ta 10ro BUKOHaHHS.

e § 3.5. CynoBa cucrema €pponeiicbkoro Corw3sy

CynoBa cuctema €C Ha TenepiuiHii 4ac CKIaJaeThes i3 IBOX CyIiB:
Cyny I1paBocynas Ta 3aranbHOro cyay, ki 3Haxoaathca y M. JlrokcemOypr.
[{i nBa CyaH 00’€NHaH] €MHOIO 3aTajJbHOK HA3BOKO, AKOK I103HAYAETHCS
gca cynosoi cuctemMu €C — Cya [lpaBocyans €pponeiicbkoro Coro3y
(CNIEC) (anrn. Court of Justice of the European Union).

3 MomeHTy cBoro cTBopetHs Ha CIIEC noknaaeHa gyHkuis 3abesne-
yeHHs JOTPUMAHHs MpaBa NPU TIYMauyeHHi Ta 3aCTOCYBaHHI yCTaHOBUHMX
norosopiB €C. CI1€C npexncrapise cynoBy Biany €sponeicexoro Cormosy
Ta CMiJIBHO 13 HaLlIOHAJIBHUMH CyaaMu aepxkaB-uieHiB €C 3abesnedye on-
HaKOBE 3aCTOCyBaHHs npasa €C.

§ 3.5.1. Cya IlpaBocynas

Cknaa. CITEC cknanaeThes 3 0AHOTO CYAII Bil KOMKHOI I€piKaBU-4IeHa
(ct. 19(2) Horoopy npo €C), skuM xonomararoThb 11 reHepasbHuX anBo-
kariB (anra. Advocate General) (c1. 252 Jorosopy npo aisneHicts €C).
Cyani Ta reHepalibHi 8JBOKaTH NPH3HAYaOTLCS Ha LIECTUPIYHUH CTPOK 3a
CNiJILHOIO 3TO/I00 YPSAIB AepiKaB-4JieHiB 3 MOXK/IHBICTIO NOBTOPHOTO NpPH-
3HayeHHs. Cyuli Ta reHepasibHi aqBOKAaTH 0OHpaloThes 3 yuciaa ocib, Hesa-
JEXKHICTb AKHUX HE NIArae CyMHiBy i siki MaloTb KBajlidikauito, HeoOXinHy
A/ IPU3HAYEHHA HA HalBMII CyZOBI NOCaaM y CBOiX KpaiHax, abo sKi
€ KOMIIETEHTHUMH IOPUCTAaMH, MIC/IS NPOBEAEHHA KOHCYNbTalil 13 clelli-
anbHoOO Kojeriero [onosa CITEC obupaeTbcs CaMHMU CYLISAMH 3-TIOMIXK
CyIIiB Ha TpUpiuHUH cTpok (cT. 253 Jorosopy npo aisashicte €C). CIIEC
3acifae y ckiaji nanar, 10 CKJIajay sIKMX BXoAaTh 3 abo 5 cynaiB Ta y CKia-
ai Benukoi nanaru i3 15 cyaais, Koiu cnpaBa € CKIaJHOK 3 NpaBOBOi
TOYKH 30py abo AeprkaBa-wieH 4u iHCTUTYT €C, sIKi BUCTYNal0Th CTOPOHOKO
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y crpaBi, BUMaraioTh 1pOT0. buneinicts cnpas posrnagatorsca CIIEC y na-
71aTax, MpoTe MOXKIIMBHH PO3IIIAN CIIpaB i Ha MJIEHAPHHUX 3aCilaHHAX, AKIIO
CrpaBa € BUHATKOBO BaXTHBOIO.

[eHepanbHi aiBOKATH BUKOHYIOTh (yHKIIT paguukis CIIEC. Bonu
npeCTaBIfIOTh Y BIAKPHTOMY CyZOBOMY 3acCiflaHHi HeynepeHKeHUH, He3a-
JIeKHHUHA Ta MOTHBOBAHWH BUCHOBOK MO cnipasi, 1o po3rnsaaets ¢ CIIEC
(ct. 252 oroBopy npo pisnbHicTs €C). Llel BUCHOBOK He € 000B’ I3KOBUM
s CIIEC, ane y 6araTbox BHMAAKaxX Cyadi CligylOTh BUCHOBKAM TeHe-
pajbHUX aJIBOKATIB.

Kpucoukyia. CIIEC 3abesneuye 10TpUMaHHsS 3aKOHOAaBCTBA MPH
TIyMayeHHI Ta 3aCTOCYyBaHHI npasa €Bponeicykoro Corwo3sy (ct. 19(1) Jdo-
rosopy npo €C).

Bignosigso no ycranoymx porosopis CI1IEC, Mae 10pHCIUKILIIO CTO-
COBHO:

— HaJlaHHA BUCHOBKiB CTOCOBHO CYMiCHOCTI MiXHapOJHHX Yron Ta
ycTaHoB4oro gorosopy (cT. 218 Jlorosopy npo aisuieHicts €C);

— oo 3abe3MeYeHHs IPUMYCOBOTO BUKOHaHHS 3aralbHUX 3000B s13aHb
(cr.cT. 258-260 Horosopy npo gisubHicTh €C) Ta 3000B’A3aHb Y NEBHUX
OKpeMO pernamMeHToBaHux ctepax (cT.ct. 108, 114, nn. a, d ct. 271, cT. 348
Horosopy npo aiaiasHicTs €C);

— caHKUi#, nepenbauyeHux y periaMenTax, NpuitHATHX €BpomneiicbKUM
[TapnamenTtoM Ta Pagoro €C BignoBigHO 00 MONOXKEHb YCTAHOBYOTO HO-
rosopy (ct1. 261 JJorosopy npo gisnsHicts €C);

— CKacyBaHH$ HENETITHMHHX aKTiB {HCTHTYTIB, OpraHis, CTyx0, areHTCTB
€C (ct. 263 [Jorosopy npo nisnsHicts €C), 3axoxis, yxsanenux Pagoro
Kepyrounx abo Panoro lupexropis €Bponeticbkoro IHBecTHLiiHOrO baHky
(n. b ct. 271 Hdorosopy mpo AisibHicTe €C);

— OCKapKeHHs He3aKOHHOT Oe3iNBHOCTI iIHCTUTYTIB, OPTraHiB, CIykKO,
areHctB €C (ct1. 265 Jorosopy npo aisneHicTh €C);

— yXBaJy NperoxLianbHUX pillens (cT. 267 JloroBopy npo OistfibHICTb
€C);

— CKacyBaHHs HENETITUMHHUX aKTiB, MpUiHATHX €Bpomneiicbkoio Paroto
abo Pamoro €C, AKi CTOCYIOThCS BU3HAYEHHS HAABHOCTI TSXKKOrO Ta Mo-
CTIHHOrO NOPYIUEHHS JEPKABOIO-YWICHOM [IHHOCTEH, Ha AKUX IPYHTYETHCA
€C (ct. 269 [lorosopy npo xaisisHicts €C);

— BUHECEHHS DPilleHb BIANOBIAHO 10 apOiTpaXkHUX 3aCTEpPeXeHb, IO
MICTATBCS B KOHTpaKTax, ykiaaaeHux €C (ct. 272 JloroBopy npo AisnbHICTh
€C);
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— Oynb-AKHX CIOPIB MiX AepKaBaMH-4JIEHAMH, L0 CTOCYIOThLCS Npel-
MeTa J0TOBOPIB, y pa3i cnelliafdbHOl Npo Ue Yroau Mix crtopoHamu (cT. 273
JloroBopy npo AisibHicTs €C);

— CKacyBaHHs JIeriTHMHMX akTiB Pagu €C B cepi cniibHOT 30BHIILHBOT
[1OJJITHKH Ta MOJITUKH Oe3MekH, AKi HAKIanaTh 06MeKeHHS Ha DI3UYHUX
260 rpuaAnYHHX ocib (cT. 275 JloroBopy npo AisibHicTh €C);

— anenAuil Ha pimeHHs 3aransHoro Cyny €C.

3 ycboro MacuBy opucaukuil CITEC naifyacTillle BUKOPHCTOBY€TBCS
TpH BHIH [IPOBA/IKEHD:

1) npoBajKeHHA 1010 3abe3neyeHHs NPUMYCOBOI0 BUKOHAHHA
3000B’A3aHb JiepxaBaMu-ujieHaMu €C;

2) NPOBaXKEHHA 1100 OCKAPXKEHHsS! HOPMATHBHMX aKTIB IHCTUTYTIB,
opraHiB, ciyx0, arentcts €C;

3) nperAMLiaNbHI NPOBaXKEHHS.

[TpoBagxeHHs monao 3abe3neyeHHsS NPUMYCOBOIO BHKOHAaHHA
3000B’A3aHb JepXaBaMH-4JIeHAMH MOXYTh iHilit0oBaTHCA €BPONEHCHKOIO
KoMici€lo, K10 BOHA BBa)kae, L0 JEpiKaBa-yjeH HE BHKOHalla CBOE
3000B’sI3aHHA 32 YCTaHOBYMM joroBopoM. Jlo noaanHs cnpasu no CIIEC
€pporneiicbka KoMicis Haacunae aepiaBi-opyLIHHMLI 3a5BY, y BiANOBIAb HA
AKy TaKa JepkaBa Ma€ HajaTu cBoi nosicieHHs. [Ticas uboro €sponeiceka
Komicig Bunae oOrpyHTOBaHUH BUCHOBOK, SIKUH JepxkaBa Mae BUKOHATH
y BCTAHOBJEHMH TepMiH. ¥ pa3i HEBUKOHAHHA BUCHOBKY €BporneicbKa
Kowmicist Mooice nepenaru cnipasy 1o CI1EC, skui, B CBOIO Uepry, BAHOCHTE
pillieHHs TIPO HeoOXiIHiCTh BUKOHAHHA 30008’ 43aHb. Y pasi, skiio €Bpo-
neficbka Komicis BBaxkae, 110 iep)kaBa-MopylHULA He BUKOHY€E pilllEHHS
CIIE€C, 1O BOHa MO¥Cce NOJATH MTOBTOPHHUHA MO30B CTOCOBHO HAKJIA/ICHHS
wrtpady Ta/abo neHi Ha nepxasy.

[TpoBa/HKEHHS N0 OCKapKEHHIO HOPMATHBHHUX aKTiB IHCTUTYTIB, OpraHiB,
cayx0, arercts €C iHiuirowothes y CIIEC aepkaBamu-unenamu €C, €ppo-
neiicekiM [lapnamentom, Panoto €C, €sponeticekoro Komiciero, PaxyHkoBoro
nanaroro, €LIb. [lincTaBoto Takux 11o30BiB MOXKe OyTH BIICYTHICTb B yCTaHO-
BH KOMIIETEHLIT MPUAMATH lieH aKT, iCTOTHI NPOUENYPHI NOPYLIEHHS [IPY
OpUIHATTI aKkTa, NOpyLIeHHS [TON0XEeHb YCTAHOBYMX IOTOBOPIB 200 Oynb-s1Kol
HOpMH TIpaBa, 10B’A3aHOI i3 il 38CTOCYBaHHAM, ab0 3/IOBKUBaHHS NTOBHOBA-
#eHHAMH. OcKapXKyBaTHcs MOXKYTb 3aKOHO/IaBY1 aKTH, & TAKOXK [IPaBOBi aKTH
IHCTHTYTIB, OpraHis, ciyx0, areHtcTB €C, sKi MatOTh 0G0B’A3KOBY CHITY.

[IperonuuianbHi MpoBafKEeHHS BUKOPHUCTOBYETHCA IS TOTO, 100 3a-
Oe3neunTy yHidikoBaHe TJyMadeHHs Ta 3aCTOCyBaHHs npasa €C y gepxa-
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pa-uneHax €C. [lonsrae npouenypa y ToMy, 110 KOJH [I€PE] HALliOHAIbHIM
CYOM JIep2KaBH-YJIEHa NOCTa€ MUTAHHA LIONO TIyMadeHHs abo YHHHOCTI
Hopm npasa €C, Le cyn mooice, a y BUNAAKY, SKIIO HOTo pillleHHs He Mif-
JIATal0Th OCKAPXKEHHIO, 30008 ‘a3anuil, 38epuyTucs 1o CI1EC, skui, y cBOO
yepry, Ma€ NpPUAHATH 3 L[bOrO NMUTaHHA pilieH HA (cT. 267 Jlorosopy npo
aisneHicTs €C). lperonuuianshe pimenns CITEC y yacTuHI TiyMayeHHS
HuM HopM npaBa €C € 060B’I3KOBUM J1J1 HAI[IOHATBHUX CY/IiB, IO JO3BO-
nsie TM TIOHOBMTH MpOLiecC Ta BUHECTH pilteHHs no crpasi. CIIEC Moxe
npuAMaTH pillIeHHs B IPEIOJHLIaIbHOMY NOPAAKY 3 THUTaHb, 1110 CTOCYHOTh-
¢A TAYMadeHHS NOJOXKEHb YCTaHOBYMX AoroBopiB €C abo YHHHOCTI Ta
TIYMa4y€eHHs aKTiB iHCTUTYTIB, Oprais, c1yx0 Ta areHtcTB €C.

—  §3.5.2. 3aranbuuii Cyn

SaransHuii Cya (aurn. — General Court, nonepeans Hazpa — Cyn [Nepiuoi
incranuii) yreopero npu CIIEC B 1986 p. 3arancuuii Cya y cBoi misiib-
Hocti fonoHioe CIICC. 3aranehuit Cyn cTBOpPEHO 3 METOK NMOCHICHHS
3aXMCTY TpaB Ta iHTepPeCiB NPUBATHUX OCIO HLIAXOM 3ampoBaKeHHs ApY-
roro piBHg Cy10BOi Biaay, mo xo3soauino CIIEC 3ocepenuTHCh Ha CBOEMY
rOJIOBHOMY 3aBJIaHHI OO0 3abe3neyeHHs OMHOMaHITHOTO TIyMaueHHs Ta
3acTocyBaHHs npaBa €C Ta po3misay MO30BIB BiJl iIHCTUTYTIB Ta J€piKaB-
YJIeHIB.

Cknao. 3aranphnit Cyn ckiiafaeThes IOHaMEHILIe 3 OJHOTO CYULL Bil
koxxHol aepxaBu-wieHa €C. Ha Tenepimwniit yac y 3aransaomy Cyai 46
cymai. Bumorn o cynais 3aranbHoro cyay aHajnoridyHi BUMOram, Lo BH-
CyBalThCS 10 CYAIB Ta reHepansHux ansokaris CITEC. Bonn npusHaua-
IOTBCA 3a CIINBHOIO 3rOJ0K0 YPsIiB AepiKaB-WIeHIB CTPOKOM Ha 6 POKIB.
KoskHi 3 pokH BinOyBaeThcs yacTKoBa 3aMiHa cyiB (cT. 254 JloroBopy npo
aisnpHicTs €C). Cynai obupatots ['onoBy 3aransHoro Cymy 3-1oMix cyaais
Ha TPUMPIYHHH CTPOK 3 MOXKIHBICTIO IOBTOPHOTO OOpaHHS.

FOpucouxkuyia. 3aranesuuit Cyn posrnsaae noszosu nporu €C Big Gi3zny-
HHX Ta FOPUIUYHHUX Ocib, a came:

— LIO/I0 CKAaCyBaHHS HEJEriTUMHHUX aKTiB IHCTHTYTIB, OpPraHiB, ciyxo,
arencts €C (c1. 263 JJorosopy npo gisuteHicTs €C);

— 11100 CTOPIB MO BIAIUKOAYBAHHIO 30UTKIB PH M03aJ0TOBIpHIH Bil-
nosigaasHocTi €C (cT. 268 Jorosopy npo aisabHicTs €C);

—moao cnopis Mixx €C 1 fioro cayx6osusamu (ct. 270 Jorosopy npo
nisipHICTE €C);
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§ 3.5. Cynoga cuctema €ponelicskoro Coro3y

— WOAO anesALiif Ha pilleHHA creuiani3oBaHUX CyAiB, CTBOPEHHX Ha
miactaBi cT. 257 Jloroopy npo pisneHicTs €C.

[IpoBaPKEHHs [0 OCKAPXKEHHIO HOPMATUBHUX aKTiB IHCTUTYTIB, Opra-
yiB, ci1yx0, arencts €C iniuirorThes y 3aransHomy Cyai GisHuHHMH Ta
fopMAHYHMMH 0C06aMHU IPOTH pillieHb, a1PECOBAHUX IM, 400 NPOTH pillIeH-
s, 110 CTOCYE€THCA iX Oe3nocepeiHbO Ta IHAUBIAYAIbHO Ta IIPOTH PETYIif-
TOPHOTO aKTa, WO CTOCYEThCA iX Oe3nocepennso. Iliacrtasn Ta npeamer
TAaKMX [1030BiB aHAJIOTIYHI, 1110 1 U1 MO30BiB Bix iHcTUTYTIB €C Ta Aepxas-
yneniB. CKIafHICTb JHllIe NOJATaE y npoueci 0Ka3yBaHHsA 6e3rocepeaHbo-
ro Ta iHOMBIAYaJlbHOTO BIUIMBY aKkTa Ha 0coly, AKILO Liei akT 1i He aape-
coBanuil. [1030B Moke OyTH MonaHuit mpoTAroM 2-x MicALIB BiJ AaTH
ONPHJIIOAHEHHS aKTa, HOro MoBiIOMJIEHHS UM 3 1aTH, KOJH N03MBay Ai3HaB-
cs PO HBOTO.

[To30BH LI0A0 M03340TOBIPHOT BiAMOBIMANBHOCTI CTOCYIOTECS Bijl-
urKkoAyBaHHS Oynb-sKkHX 30HUTKIB, 3aBAaHUX MPHBATHIH 0co6i foro iHCTH-
TyTamHu abo #Horo cnyxGoBLAMH IPH BUKOHAHHI cBOix 000B’a3kiB. Ilia-
craBaMi 714 BianosigansHocTi €C € CYyKyNnHICTh TPbOX €NEMEHTIB: Ail
a60 6e3iATbHOCTI IHCTUTYTY, ClIPUYHHEHHS T031BayYeBi 30MTKIB Ta PH-
YHHHHH 3B 30K MK UMMM IBOMa ejeMeHTaMU. [Ipu uboMy NopyLIeHHs
mae OyTH cepiio3ruM. [1030B npo BiAluKoAYBaHHS 30UTKIB Moxe OyTH
NIOA&HUH MTPOTATOM 5-M POKiB 3 MOMEHTY BHHHMKHEHHS 0DCTaBMH, AKi
€ 0T0 MiACTaBOIO.

Cnopu Mix €C i #fioro c1yx060BLAMH CTOCYIOTbCS HEMPABOMIPHHUX
3BiJIbHEHb, NIEHCIHHUX 1paB Ciy)XKOOBLIB, BIAMOBH y NPHHHATTI Ha MEBHI
nocaad Towo. Cnyx6oBili MOXYTh OCKapXKyBaTH B 3aransHoMmy Cyal
060B’#3KOBI1 aKTH, AKi MalOTh BIUIMB Ha TX IPaBOBe CTaHOBHILE. Binnopiga-
yeM nepea 3aranbHuM CyaoM 1pH LibOMY BHCTYTIA€ YCTaHOBA, Ka BUAasa
aKT, KOTpHii BIVIMHYB Ha [IPaBOBe CTAHOBHLLE N103MBaya.

Ha piwenns 3aransHoro Cyny Ha miacTaBi NUTaHb paBa Moxe OyTH
nonaxo anensauiro go CIIEC.

§ 3.5.3. CneuiaaizoBaHi cyau

Hinuskuii lorosip nependauuB MOXIHUBICTE CTBOPEHHS Clielliali3oBa-
HHX cyaiB npu 3aranbHoMy Cyni B okpeMux cgepax npaBOBOrO peTyio-
BaHHA 171 pO3MVIsAAy ChpaB y nepiuidd iHcraHuil. Taki cyad MOXYTb CTBO-
proBatucs 3a piuteHHsM [TapiamenTy Ta Panu, aki Ait0Th 3rigHo 31 3BH4Yaii-
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Tema 3. InctutyTH €Bponeiicskoro Corosy

HOKO 3aKOHOJaBYO0I0 ITPOLEAYPOIO, Ha Mpono3uuilo €Bponelicbkoi Komicii
ta micis koHcynbsTauii i3 CI1 abo Ha monannsa CIIEC Ta micns KOHCYTbTa-
1ii i3 €Bponeicpkoro KoMiciero. PileHHst npo cTBOpeHHS TakUX CyaiB Mae
BIAMOBIAHO 3a3HAYATH MpPaBUNA 1X OpraHizauii, OPUCIUKIIIIO Ta MTOBHOBA-
xenHd (¢T. 257 (2) dorosopy npo AisiasHicTs €C).

YjeHu crieniaizoBaHMX CyAiB MalOTh 00UpaTHCs 3 0Ci0, UM He3alex-
HiCTb € 6e3CYMHIBHOIO Ta SKi BiANOBIAaIOTH BUMOraM I NpH3HAYEHHS
cyanero. Bouu npusHavalotses Pagoro €C oxHOCTalHO.

PiweHHs, NpUIHHATI criewiani3oBaHUMHU CylaMH, MOXKYTh OyTH OCKap-
’KEH1 JIMIIIE Ha MiACTaBi MUTaHb [TPaBa Ta TiNbKU AKIIO Lie NPSIMO 3a3Ha4eHO
y pillieHHi PO CTBOPEHHS CIIELiali30BaHOro Cyay Ha MiAcTaBi pakTHYHUX
nuTass g0 3aransHoro Cyny.

€MHHM CTBOPEHHM creuianizoBanuM cyaoM €C 0ys TpubyHan 3 nu-
TaHb UUBINBHOT cayx06u (aurn. Civil Service Tribunal), sxuii Oyno 3acHo-
BaHo B 2005 p. Ta AKMH NPUITHHHUB CBOIO AiANbHICTE ¥ BepecHi 2016 p. Bin
cknagascs 3 7-u cyanis. Jo ropucankuii usoro TpuOynany BiTHocunocs
BHUpIilIEHHS CIOpiB MiX iHcTHTyTaMu €C Ta iforo cnyx6osusmu. [Ticns
npunriHeHHs ainbHocTi TpubyHany #oro opucaukuis nepeiuria go 3a-
ransHoro Cyay.

e § 3.6. €Bponeiicbknii HlenTpansunii bank

C€eponeicbkuii LUentpansHuit bank (aurn. European Central
Bank) (€1UB) po3ramoBanuii y M. ®pankdypt (HiMeuuuna). Bin € ronos-
HMM IHCTHTYTOM B €Bponeicokiil cucteMi neHTpanbHux 6aHkiB (€CLIB),
ska ckianaetees 3 €L1b Ta uenTpanpHux 6aHKiB nepxaB-wieHiB. Haitsu-
muM opranoM €L1b € Paga kepisaukis €L[b, no sxoi BxoasTs unenu Ju-
pekuii €116 1 kepiBHUKH HaLliOHATBHUX LIEHTPaJIbHUX OaHKIB.

Ho dyukuiit €CLb Hanexars:

1) BHU3HAUEHHS Ta 3AiiCHEHHS BaOTHOT NOMiTHKH €C;

2) mpoBedeHHS MIKHApOIHHX BalOTHHX onepauii;

3) miATpUMKa Ta pery/noBaHHA odilifiHUX pe3epBiB IHO3EMHHUX BaIOT
Jlep)KaB-1JICHIB;

4) cnpysHHA HANEeXXHOMY (QYHKUIOHYBAHHIO CHCTEMH IUIATEXKIB Oep-
)KaB-UJIEHIB.

Jlns BUKOHAHHA CBOiX MoBHOoBaxeHus €1IB BUaae pi3Hi aKTH, fAKi
€ 060B’A3KOBUMH JJIs1 HALIOHAIBHUX LIGHTPadbHUX OaHKIB.
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KoHTpoabHi nUTaHHS

s § 3.7, PaxynkoBa nmanara

PaxynkoBa nanara (auri. Court of Auditors) 311HCHIOE MOHITOPUHT
paxyHkiB €C, nepesipsie 1eranbHicTh Ta peryaspHICTh IOXOAIB | BUAATKIB
i3 6romkety €C, 3abesneuye 3aransHe piHaHcoBe ynpasninus. Jo 11 ckia-
Iy BXOZIATD MO OJHOMY NPEICTAaBHUKY Bijl KOXHOI jiepxaBu-unena €C, ki
€ HE3aJIeKHUMHU MPU BUKOHAHHI cBOiX 000B’sA3KiB. [IpH3Ha4alOTHCS UNEHU
PaxyHkoBoi nanaru Pagoto nicis koHcynpTauii i3 [TapnaMeHTOM TepMiHOM
Ha 6 POKIB 3 0Ci0, 4Hs He3aJIeXKHICTh 11032 CYMHIBOM Ta sIKi HajiexaTb abo
Hajexallu y JeprKaBax 10 OpraHiB 30BHIIIHBOIO ayuTy a00 MaioTh cHelli-
a1pHy KBadidikaito A uboro. Ynenn PaxyHKoBOI nanatH 3i CBOro CKia-
ny 061patoTh [0/10By CTPOKOM Ha 3 POKH i3 MOKIMBICTIO IOBTOPHOTO Iepe-
obpaHHs.

PaxyHKOBa ManaTa CKJaja€ WOPiYHHiA 3BIT Mic/s 3aKiHYEHHS NEPEBIP-
k4 (IHAHCOBOTO POKY, IKMH HAJCHIAETLCS IHIUMM IHCTUTYTaM i myOmiKy-
etbes B «OdiuiitnoMy BicHuKy €Bponeicekoro Coro3y». I1in yac BUKOHaH-
HA cBOIX 00OB’513KiB WieHH PaxyHKOBOI nanatv He MOXYTb OTPHMYBATH
BKA3iBOK Bij ypsiB.

s KOHTpO/ILHI NUTaHHA

1. Slki BM 3Ha€Te BIAMIHHOCTI M)XK KOMIieTeHUissMH Pann €BponH,
€eponeiicokol Paau ta Panun €C?

2. Sk BinbyBaeTbes po3noain Bnagu cepen iHcTUTYTIB €C?

3. Yu matots nepxasu-uiaeHd €C mpaBo BETO B 3aKOHOJaB4YMX
npouenypax €C?

4. Skwii 3 inctutyTiB €C €, Ha Bauly JyMKy, HaiiBIUIMBOBILIHMM?

5. Po3skpuiite nopsaaok i uiii 3akonoaasuux npouenyp B €C.

6. Sxi cknanosi cynosoi cuctemu €C? Slke criBBIIHOLIEHHA CY-
noBoi cuctemu €C Ta CyIoBUX CHCTEM Aepikas-uneHiB €C?
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Tema 4

ITPABOBA CUCTEMA
E€BPOIIEVICHKOI'O COIO3Y.
TIKEPEJIA, 3ATAJIBHI
NPUHIUIIN

e § 4.1. xepesia npaBa €Bponeiichkoro Cor3sy

[Ticns HaOpannas yuHHOCTi JlicaboHcwkuM Jlorosopom | rpyans
2009 p. mpaBoBa cuctema €C O6yna 3Ha4HO cripolleHa. 3aMicTb TpHONop-
HOT CTPYKTYpPH, o oxoruoBana CnisroBapucTso, CniBpoOiTHULUTBO
B rafy3i 3aKOpAOHHHUX cnpas i 6e3nexu Ta CiBTOBApHCTBA 3 FOCTULIT Ta
noniuii B KpHMIHATBHUX CIpaBax, Oyna cTBopeHa ogHoomnipHa. [Tpaso €C
€ TOBHICTIO IHTErPOBAaHUM Y NpABOBi cUcTeMH aepkaB-uneHis €C. 3ne-
6inpuroro HopMu npaea €C MalOTh [psAMY /IO Ta BEPXOBEHCTBO HAJl Ha-
HioHanBHUM 3aKOHOAABCTBOM AepxkaB-uneHiB. Cy6’ektamu npasa €C,
KpiM nepxkaB-wieHiB Ta iHCTUTYTIB €C, € TakoX IOpUAMUHI Ta (i3HYHI
ocobHu.

CxJ1aq0BOI0 4acTHHOM NMpaBoBoi cuctemd €C cranu Horo CnijibHi
giHHocTi. CrineHi wiHHocTi €C (avrn. EU common values), MaloTh BH-
pillanbHe 3HaYeHHs Ans 3abe3neyeHHs byHkuioHyBaHHs €C sk npaBo-
BOT CIITLHOTH, AKi € HE JIMIIE € 3arajbHUM OPIEHTHPOM /s Horo ai-
ATBHOCTI, @ YHOPMOBYIOTb HepLIO10 Yeproto noBexiHky €C sk cyd’ekra
npaga i cy6’exTiB npaBa €C y npaBoBoMy nopaaky €C. Y noaanbuioMy
uingocti €C 3MicTOBHO po3KpHUTO y ¢T. 3 Jlorosopy npo €C, ct. 6 Jlo-
ropopy npo €C Ta y OKpeMHUX OJOKEHHAX YCTAHOBYKX aorosopis €C,
110 AaNo NiACTaBy IX CHCTEMAaTH3yBaTH BHYTPilllHLO Ha 3aCaAHUYI LiH-
HocTi (aHr. guiding values), axi CynpoBOIXXYBalH ia€0 €BponeicbKol
iHTerpauii NpoTAroM ycboro yacy il peanizauii — MUp, iHTerpauis i puH-
KOBA €KOHOMIiKa; PyHAaMeHTanbHi uiHHOCTI (aHTN. fundamental values),
1110 YHOPMOBY10Tb AisiIbHICTh €C sIK 0paBOBOT CMIJIBHOTH | OXOMIOIOTD
JOTPUMaHHS NPUHUMIIIB 1EMOKpaTii, BEepXOBEHCTBA MpaBa i [10Bary npas
nroauuu. dyHaameransHi uinnocti €C, 3akpinieni y ct. 2 JIEC (ous.
puc. 1):
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§ 4.1. Ixxepena npasa €sponeiicskoro Corsy

e [lomara riaHocri, cBoboaH, 1eMOKpaTii, piBHOCTI, BepxoaeﬂcmaLPT
11paBa;

e [loBara nmpaB MIOAMHM, BKIIIOYHO 3 IpaBaMM 0Ci0, 1110 HaJexarh 40
MEHLLHUH;

o [lpiopureT y CycniibHUX BiIHOCMHAX ILIIOpANi3MYy, HEAUCKPHMI-
Hauil, TOJEepaHTHOCTI, CNPaBeAAUBOCTI, CONIAAPHOCTI | pIBHOCTI Mix
4o/I0BiKaMH Ta )KiHKaMH1 g

Puc. 1

dyHaamenTanbHi HiHHOCTI €C y chepi 3aXUCTy NpaB NIOAHHM JeTali-
3o0BaHi y cT. 6 JloroBopy npo €C, e BU3HayaeThesl cTaTyc XapTii OCHOBHUX
npas €C 1 npaBoBi 3acaau crisnpaui i3 Pagoro €pponu.

Came Ha mpeaMeT BiANOBIAHOCTI AisnBHOCTI i ¢pyHKUioHYBaHHA €C
yABJICHHAM MO CHinpHi HiHHOCTI €C HaliOHANBHI CylH I€pKaB-uJIeHIB,
i 3okpema ®enepanbhuii Koncturyuiitunit Cyn ®PH', nocnimxkyots npa-
BoBy npupoay €C i ocobauBocti B3aeMozii npaBooi cuctemu €C i ixHix
IIPABOBHX CHCTEM.

OkpiM LbOTO, Y CBOIH 30BHIwWHIH nomiTuui €C BignoBiaHo A0 cT. 21
JHorosopy npo €C nocniioBHO YTBEPAXKYE BIACHI CMiNbHI UIHHOCTI Y CBO-
iX BiJHOCHHAaX Ha MDKHApPOAHI# apeHi, HaJalouy TaKHM YHHOM LIHHOCTAM
€C npaBoBMii XxapakTep i HOpMaTUBHUA 3MICT.

[Tpotsirom icHyBaHH 1 pyHKUioHYBaHHs €C 6yno chopmMoBaHO 3HaYHUH
obcAr IpaBOBUX HOPM 1 YCTalleHUX TIPAKTHK, 110 YHOPMOBYIOTh BiTHOCHHH
MiX HOro iepKaBaMH-4J1eHaMH, MK Jep)KaBaMU-41eHaMH Ta IHCTUTyTaMu
€C, mix iHcTuTyTaMu €C Ta OKpeco0Th MEXaHi3MH Iil npaBa i 3acTocy-
BaHHs npasa €C y npaBonopsjakax ioro nepxas-uieHiB. [IpaBo €C na-
Oya10 cBO€i BHYTPILIHBOT CTPYKTYPHU (Oue. puc. 2): nepBuHHe npaso €C,
BTOpHHHE npaBo €C; BHyTpiluHe npaBo €C Ta 30BHiUIHE paBo €C; Mare-
pianeHe npaso €C Ta incTuTyLifiHe npaBo €C; T.3B. «TBepae npaso €C»
Ta «M’sKe npaBo €C»; nmucaHe Ta HenucaHe npaBo €C; T.3B. «COIO3HE
npaso» Ta acquis €C.

! [us., nanp. Cnpasa 2BVE 2/08 Gauweiler v. Treaty of Lisbon, Judgement fo 30 June
2009.
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Tema 4. Ipasosa crctema Epponeiickkoro Cotosy. [lxepena, 3aransHi NpHHLKNH
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Puc. 2

1.ITepeunne npaso €C, emopunne npaso €C ma m.36. Komniemen-
maprne npaso €C. Ilepunne npaso €C (aur. primary legislation) cxna-
Jal0Th YMHHI ycranoByi akte €C, a came [Jorosopy npo €C, [lorosip npo
nisneHicte €C, Jlorosip npo €spoaroM Ta Xapris ocHoBHHX npas €C,
koHconiaoBaHi y Tekcri Jlicaboncbkoro rorosopy (2009 p.), a Takox npo-
TOKONH, JeKapallii, 3acTepexeHHs 10 HHX i JOTOBOPH MPO TIPHEAHAHHA
HOBUX 4neHiB. I1ia sropunuum npaBom €C (anrn. secondary legislation) npu-
HHATO PO3YMITH CYKYITHICTh IIPABOBHX HOPM, CTBOpEHHX iHCTHTYTaMH €C
y npoueci iXHbOT NPaBOTBOPYOI AiSNBHOCTI i BigoOpakeHHX Y MPaBOBHUX
aKrax, nepeniueHHx y ct. 288 JloroBopy npo aisnehicts €C. IHKONM crogu
BKJIIOYAIOTHCA i MidKHApoaHi foroBopH €C, oHaK NMo3asK iXHA MpaBoBa
NpHpo/a JIelo BiIMiHHA Bijl aKTiB BTOPHHHOTO Tpasa, Oinbll CAyLIHO iX
BHOKPEMJIFOBaTH B OCIOHY CTPYKTYpY, 110 y JliTepaTypi HOCHTb Ha3By T.3B.
koHBeH1liHHOro npasa €C (konw iaeTscs npo aorosopH, ae €C € norosip-
HOIO CTOPOHOI0) Ta T.3B. KOMIJIeMeHTapHoro npasa €C (konu HAETbCA NPo
noroBopu fepxas-uieHiB €C, AKi CTOCYIOTBCA CITIBMpaLli AepKaB-u/eHiB
€C 3aa1a JOCATHEHHA HOTo Wijiel i MOXKYTh MaTH NMPaBOBi HACTIAKH ANA
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§ 4.1. Jhxepena npasa €sponeiicvkoro Corozy

€C). BoaHOoUAac 4acTo mij KoMIIIEMEHTapHUM npaBoM €C po3yMitoTs akTH
HeBH3HAUeHOI NPaBoOBOi MpHpoay’, yXBaldtoBaHi iHcTUTYTaMu €C y npo-
yeci BUKOHaHHA winei Ta 3aBgaHs €C.

2. Buympiwne ma 306Hiwne npaeo €C. [lonin npasa €C Ha T.3B. BHYT-
pirne npao €C 1 30BHilIHE npaBo €C € J0CHTb YMOBHUM I IPYHTY€ETHCH
igei Toro, 10 HopMu npasa €C YHOPMOBYIOTb BIJHOCHHH Y PaMKax UbOIo
06’enHaHHA (T.3B. BHYTPILIHI BIAHOCHHU MiX JepkaBaMu-uneHamu €C,
mix aepkaBaMu-uneHamu €C ra iHctuTyTamu €C, Mix iHcTuTyTamu €C),
a 4¥ CIPSAMOBAHI Ha peryntoBaHHs cniBpobiTHHUTBa €C 3 IHIIHMH
cy0’€KTaMH MKHApOIHOIo Npasa i yJaCHHKAMH MiXXHAapOJHOI MONITHKH
(1.3B. 30BHilIHI BinHocuuu €C).

3. Mamepiansne npaso €C ma incmumyyiine npago €C. lnctuTyuii-
ue npaBo €C (aurn. EU Institutional Law) 0XOIUTIOE CYKyNHICTb HOPM Ta
nanuI/lHiB, AKi YHOPMOBYIOTH BiHOcHHH Mix €C i fioro nepxaBaMu-uie-
HaMH B 4acTHHI 3abe3neyeHHs peanizauii npasa €C y npaBoBiii cucTeMi
€C (aurn. EU Constitutional Law) 1 3abe3nedeHHs GyHKUIOHYBaHHS IHCTH-
TyuifiHo-npaBoBoro Mexanismy €C (anrn. EU Administrative Law). Mare-
piansHe npaBo €C (anrn. EU Substantive Law) 0XOIJ110€ HOPMHU 1 NPHHLIHA-
14, TOKJHKAHI peryloBaTH BiIHOCHHHU MiX cy6’ekTamu npaBa €C 3a
npeIMETHUMH cdepamu criBnpaui. 3 oraay Ha Toi dakT, wo npaso €C
JAMHAMI4YHO PO3BHBAETHCS, LEH PO3BUTOK YHAOUHIOETLCS Yy PO3BHTKY Mare-
piansHoro npasa €C, ae chopmoBaHi € ray3si npaBa BHyTPiLIHbOIO PUHKY
€C (aurn. EU Internal Market Law), koHkypeHTHoro npasa €C (aurn. EU
Competition Law), npasa 3oBHiHiX BigHocuH €C (aurn. EU External
Relations Law) Touo.

4.ITucane ma nenucane npaeo €C. 3a ciocoOoM 3aKpillIeHHs IPaBo-
BUX HOPM Y CYCHUIBHMX BiZIHOCHHAaX TpPaJHLiHHO Y MPaBOBHX CHCTEMax
BUALISAIOTH T.3B. IIHcaHe (TOOTO, 3aKpiMyieHe B yCTalleHHX NIPaBOBUX (popmax
IpaBo) Ta T.3B. HEMUCAHe MpaBo (ToOTO, yHAOUHEHE y NOBENiHLl CyO’ €KTIB
npaBa). Y npasoBiil cucteMi €C 3Ha4HHH MacHB NPAaBOBUX HOPM € KOAH-
¢bixoBaHMM y MUCBEMOBIH QOpMi, BOJHOYAC C/IiJl 3a3HAYUTH, HAgBHICTh
3BMYa€BHX HOPM 1 y3BHYa€Hb, KOTPi PEryIIOI0Th MEBHI BUAM CYCIiIbHHX
BIJHOCHH, € HEBiJ’ €MHHM €JIEMEHTOM OY/b-sKOT MPaBOBOT CUCTEMH, B TiM
uycni i mpaBoBoi cuctemu €C. [lo3ask y npasi €C He chopMoBaHO €1MHOT
Teopii 3BuuaeBoro npasa €C, 0CHOBHI apryMeHTH Ha KOPHUCTh HOro HasB-

" lus. Commission Notice on agreements of minor importance which do not appreci-
ably restrict competition under Article 81(1) of the Treaty establishing the European Com-
munity (de minimis)(1), (2001/C 368/07).
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Tema 4. I1paBosa cicrema €sponercbkoro Coroly. xepena, 3araibHi MPUHLHITH

HOCTI MOXOAATH 13 MDXXKHAPOJHO-NPABOBOT0 NOXOMKeHHs npasa €C; HasB-
HocTi cepen Jkepen npasa €C 3araJbHUX NPUHLKIIB N1paBa, JOTPUMaHHA
SKMX HeMOXUIMBE 03 3BHYaeBOrO I1paBa; Ta BiACYTHOCTI y CBIiTi IIpaBoIoO-
psaKy 0e3 3BUUA€EBOTO NpaBa. Y TiM NMpakTHKa MDKIHCTHTYLIHHOT cHiBNpa-
i Mixx opranamu €C Garara npukIa1aMK, KOJIM TIeBHI y3BHUUaeHHS, chop-
moBaHi y po6oTi incTuTyTiB €C, HabyBanu crarycy nucanoi HopMH. Tak,
HanpuKIajl, NPaKTHKa YHOPMYBaHHS BiTHOCHH MiX IHCTHTYTaMH LITAXOM
YKJIaJIeHHS T.3B. «MDKIHCTUTUIHHHMX yroa» xonudikosaHna y ct.295 [loroso-
py npo misnasHicTs €C; y npaktuui gisuisHocti Pagu €C, €sponelicbkol
Kowmicii i €sponeiicbkoro [Tapnamenty. YeraneHo Oynno craryc «o0’eHaHUX
y Pani npencraBHuKiB ypaniB Aepxas-yyacHulb» (aurn. COREPER) (Bin
HeicHY04oro GopMalbHO JONOMIKHOTO Oprany 10 iHCTHTYTy €C, SKuii
BMNOBHOBAXCHUH 1IYKAaTH KOMIIPOMICH B YXBaJIEHHI pillieHb, 110 NPONOHY-
I0TbCA ¥ pi3HMX BapianTax €sponeicokoto Komicierwo 1 Pagow MinicTpis),
TOLO.

5.EU hard-law ma EU soft-law. 3a octaHHi{l 4ac y NpakTHLI Aisjib-
HocTi €C, sk 1 B 6araTbox iHILMX Mi>KHAPOAHHX MIXKYPAZOBHX OpraHizarti-
X, 3’ABMJIACA MPAKTHKA yXBaJleHHA FHYYKHX pillleHb, AKi 4acTo Bigobpa-
KaJ¥ JOCATHYTI MONMITHYHI KOMIIPOMICH LUTSXOM YXBaJIeHHS PEKOMEH/a-
(ifHUX aKTiB, HA OCHOBI SKHX, OHaK ab0 B CHJIy yCTaleHOl NPaKTUKH
nepxaB abo K 3a PILICHHAM OpraHiB BiANOBIAHOT oprasisauii, 3’ ABISIIHCS
NpaBoBi HacHiAKK A cTopiH. [1ia «hard-law» po3yMiroTh Ti mpaBoBi HOp-
MH, SIKi MICTATB 4iTKE 30008’ A3aHHS BAHHUTH MIEBHE NIAHHS 3 MOKIIUBICTIO
JeferyBaHHs TPETiH CTOPOHI NpaBa IMIJIEMEHTYBATH, BUTIYMauUTH, 3a-
CTOCYBATH i BUPILIUTH CIip HA OCHOBI Takoi HopMHu. ITix «soft-law» po3y-
MIIOTb, BIJIOBIHO, YCi iHIII HOPMH, AKHM HE BJIACTHBI BHIIE IepPENiueHi
eNeMEeHTH. |3 3aMIPOBa/IKEHHAM METONY «BiAKPHTO! KOOPAMHALID (aHII.
Open Coordination Method) 3acTocyBaHHS eneMeHTIB «soft-law» y mpasi
€C nadysae Bce 011bIIOTO 3HAYCHHS'

6.«Coro3ne npago» ma acquis €C. Xo4a TpHonopry ctpykrypy €C
CKacoBaHo i3 Ha0yTTAM unHHOCTI JlicabOHCBKHM JOrOBOPOM, Y CTPYKTYPI
npasa €C MOXKHa BUIITUTH CYKYTHICTh HOPM, LLIO pery/toe aisuibHicTs €C
y chepi 30BHILIHBOT MOJITUKH 1 NONITHKH Ge3MeKH, MOTITHKH OOOPOHH Ta
BiHCBKOBO-TIONITUYHO! cliBnpali, abo T.3B. «COIO3HE TMPaB0», B OCHOBI
SIKOTO JIEKHUTh METO KOOPAMHALIT MiX@IepXaBHOI CIIBIIpALli K 3acaHUYUH
JUIS MiXKAEpXKaBHYX BiJHOCHH y paMkax €C.

! Terpan F. Soft Law in the European Union The Changing Nature of EU Law //
European Law Journal — Wiley. — 2015. Ne21 (1) — P. 68-96.
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§ 4.1. Ixepena npasa €Bponeficekoro Coto3y

«Coro3He npaBo» y IIMPOKOMY CeHci ckiiajae yactuHy acquis €C sk
criibHOI MIPaBOBOI criaJMHM, chopMoBaHol y mpoleci eBponeicbkol iH-
terpauii. Acquis €C noxoauTs Bia QpaHUy3bKOro TEPMIHY Acquis
communautaire, IKHil IEPBUHHO OKPECNIOBaB NpaBoBHH popobok €C
y opMyBaHHI NIPABOBOTO PEry.I10BaHHA OCHOBHMX €KOHOMIMHUX cBOOOA
Ha OCHOBI T.3B. KOMYHITapHOro Metoay (MeTony cybopauHauii, To6To Bep-
xopeHcTBa €C y peanizallii BAKJIIOYHHMX NIOBHOBAXEHE, BKJIIOUHO i3 NpaBo-
3a¢TOCYBaJlbHUM npioputeToM npaBa €C), 3HaHUI 01 TEPMiHOM T.3B.
«koMyHiTapHoro npasa» ([us. § 4.3.).

TakuM YMHOM, Dkepenamu npasa €C €: 1) ycTaHOBYI 10roBOpH (Tak
3paHe «MEPBHHHE 3aKOHOMABCTBO»); 2) MiXKHAPOAHI (J104aTKOBI) Yroau
3 MDKHapOAHMMM OprasizallisMu Ta iHIIMMU KpaiHaMu; 3) periaMeHTH,
JMpPEeKTHBH, PEKOMEHAaLii Ta BUCHOBKH (TaK 3BaHE «BTOPHHHE 3aKOHO/AB-
crBor; 4) piweHns, Bucuoskd CIIEC, a Takox 3arajibHi MPUHLKIH, PO3-
pobaeni CITEC (cxema 3).

1. Yemanoeui 0oz06opu. [lorosip npo €C i [lorosip npo aisasHicts €C
€ KOHCOJIIIOBaHUMH yrogamMu. BoHu BKIH0YAKOTh 3MiHH, AKi OYJI0 BHECEHO
MaacTpuxrtcbkuM JorosopoM, AMcrepaaMcbKuM JloroBopom, a Takox
HiuusknM i JlicaboHcbkoM gorosopami. [lepenik ycTaHOBUYMX JOTOBOPIB:
Jlorosip npo €Bponeiicbke CnistroBapuctBo Byrinns ta Crani; Jorosip
npo €Bponelicbke Exonomiune CniBroBapucTBo; JJorosip npo €sparom;
KoHBeHLIis Npo AesAKi CIiTbHI 1718 €Bponeiicbkix CriBTOBAPUCTB iHCTUTY-
1 1957 p.; Horoip npo O6’eananus; Axktu Beryny Benukoi bputasii,
Janii, Ipnanaii, I'peuii, Icnanii Ta [Topryranii, Asctpii, @innauaii Ta
HIseuii, Ectonii, Kinpy, Jlatsii, Jluteu, Mansty, [oaswi, CnoseHii, Cno-
BayyMHH, Yropuunu Ta Yecohkoi Pecnybniku, boarapii Ta Pymynii, Xopsa-
Til; BropxeTHi Yroau 1970 ta 1975 pp.; €auunit €sporneicbkuii AKT
1986 p.; Jorosip npo €C; Amcrepnamcbkuit Jorosip; Hiuupkuii Jlorosip,
JlicaboHcbkuit [Jorosip.

Lli TOKyMEHTH BCTAHOBIIIOIOTh OCHOBH IpaBonopsaky €C Ta € nepBuH-
HUMM JDKepenamu npaea €C. Y pasi, K110 BOHH CylepeyaTh HopMaM, ki
MICTATBCA B MIXKHapOAHUX («JOIATKOBHX») Yrogax, yCTaHOBUI JOrOBOPH
MarOTh NIEPEBAXKHY CHITY.

2./102060pu 3 MiXnCHAPOOHUMYU OP2AHI3AUIAMU MA IHWIUMU KPATHaAMU,
MixkHapoaHi yroau, abo KOHBEHUIT, CTAHOBIATh «HEB1J €MHY YaCTUHY
npaBa CniBroBapuctBa»'. Taki qoroBopu ykianatrotscst €C (cxema 4):

' us.: Cuipasa 181/73, Haegeman v. Belgium (1974) ECR 449, (1975) CMLR 515.
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Tema 4. I1paBoBa cucrema €sponeiicskoro Corozy. Jlxepena, 3aranbHi MPUHLHIH

1) BHKJIHOUYHO B MEXaX NMOBHOBaXEHb, 110 HafgaHi €C ycTaHOBYMMH
JOroBopaMy (HaTpUKIaA, KOMepLUiiHi BinHOCHHHY 32 cT. 207 JloroBopy mpo
nisuipHicTE €C);

2) mAXoM NMPHUEIHAHHSA 0 BXKE YKIaAeHol Mi>KHapoAaHoi yroau (Ha-
npuxian, 1o 3arajaeHoi yroau npo tapudgu ta toprisito (TATT).

Cnin BBaxaTH, 10 NOBHOMPaBHUMH Jpkepenamu npasa €C e nuiie
yromy, yknaaeHi €C sk caMocTiiiHuM cy0’ekToM npasa, abo Taki, 1110 pa-
tr(dikoBaHi BciMa JepkaBamu-uneHamu €C. Jlo Takux yron Oyne Hanexu-
T 1 Yroaa npo acouiauito Mix Ykpainow ta €C micns 3aBeprieHHs Mpo-
ueaypH i1 parudikauii ycima nepxkasamu-unenamu €C. Yroau, ski ykiaze-
HO OKpeMHMH JepxaBaMu-wieHamMd €C 3 iHUMU kpainamu (To6TO
TakuMH, 1o He € uieHamu €C), suzHarorses CI1EC mxepenamu npasa €C
JIMILE Y BUHATKOBUX BHIAaJKaX.

3. Bmopunne 3axonooascmeo €C. 3akonooaeyi nosnoeaxcennn Paou
€C ma €Esponeiicvkoi Komicii. Pana €C ta €sporneiicbka KomMicis Biano-
BigHO A0 cT. 288 JloroBopy npo AisneHICTE €C 3 METOI0 BUKOHAHHS 3aBJIaHb,
DOKIAJE€HHUX Ha HUX, HaJiJIeH] MOBHOBA)XEHHSIMH BHUIAaBAaTH PErTIAMEHTH,
JMPEKTHBU, HaJaBaTH PEKOMEHAALIT Ta BHCHOBKH.

Peznamenmu (aurn. regulations) € akramu Panu €C abo €pponeficbkoi
Komicii. BoHH BCTaHOBNIOIOTH 3araibHi npaBuia, ski 3aCTOCOBYIOTLCS
OIHOMAaHITHO B ycix nepxasax-uneHax €C. Crarrs 288 [orosopy mpo ai-
ANBHICTE €C BCTAHOBIIIOE, L0 PEIIAMEHTH € 000B’ A3KOBHMH 1)1 BUKOHAH-
HS B YCii CBOIH MOBHOTI Ta 3aCTOCOBYIOTLCA OE3MOCEPENHBO B YCiX AepKa-
Bax-uneHax. Lle o3Hauae, 10 BOHY MaIOTh OPUIHYHY CHITY 6€3 MoJanbiuoi
iMOneMeHTawil B HallioHalbHe 3aKOHOAaBCTBO JE€PXKAB-4JICHIB, & IHAUBIIH
MOXYTb [TOCHUJIATHCA Ha HMX Y HALliOHAIBHHUX CyAax, 3aXHILAI0YH CBOI
cy0’exTuBHI npasa. JlokanHilie Mpo NPHHLKIHK MPAMOT0 3aCTOCYBaHHs
Ta nipsaMoi aii mpasa €C nus. Temy 5.

Hupexmueu (anra. directives) 3rifHo i3 ct. 288 JloroBopy npo Iisiib-
Hicts €C € 000B’I3KOBUMH LIIO/I0 KiHIIEBOTO PE3YITATY, SKUH BOHU MAlOTh
JOCSTTH, Ta LLORO JEpXkKaB-4JIeHiB, A0 SKUX BOHH aapecoBaHi. [Ipote nep-
*aBaM HalJa€ThCi MOXJIMBICTH BUOOpPY GOpM Ta METOIB iMIITIEMEHTALI]
(TakuMH hopMaMM MOXKYTH OYTH 3aKOHOZABYi akTu abo aMiHiCTpaTHBHI
npunucH). Jupektisa Moxe OyTH afpecoBaHa SIK 10 BCiX JepKaB-uJIeHiB
€C, Tak i nyuie 10 ACAKHX 3 HUX. SIKk IpaBUIIO, TUPEKTUBH € OCHOBHUM
IHCTPYMEHTOM rapMoHi3alii 3aKOHOJAABCTBA JAepXKAB-4JIeHIB. X0o4a AIs
NOBHOI FOPHANYHOI CHJIM AUPEKTHBH MOTPeOyOTH IMILIEMEHTALlI] B HaLlio-
HaJIbHE 3aKOHOAABCTBO JAepkaB-uneHiB, CI1€C Bupimus, 1o 3a NEBHUX
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§ 4.1. Ixepena npaea €sponeiicbkoro Corw3sy

yMOB BOHM MOXYTh MaTH NPAMY Aito (AuB. TeMy 5). Piwenns Padu €C ma
€eponeticokoi Komicit (auri. decisions) — iHAMBiNyanbHO-NIPABOBI aKTH,
aJlpecOBaHI /10 NEBHOI 0co0H abo KiNbKOX 0Ci0, AKMMH MOXYTh OYyTH AK
Jep)KaBH, TaK i Qi3v4Hi Ui FOPUAMYHI 0COOH.

PiweHHs € 060B’13KOBHMH B YCiii CBOiH MOBHOTI (ane nuLie 1OA0 1X
ajipecaTa) Ta He noTpebyroTh MoAaNbLIOT iMILIEMeHTAaL.

Pexomenoayii ma eucroexu (auri. recommendations and opinions).
PexoMeHaLlii Ta BACHOBKHM MatoTh JIMllIe peKOMeHJallidHuii XapakTep 1 He
¢ 000B’A3KOBHMH /11 BUKOHAHHS.

PeriaMeHTH, AMPEKTHBH Ta pilleHHA € 000B’A3KOBUMH [l BAKOHAHHS.
BianosisiHo 10 cT. 296 loroBopy npo aisnbHicTe €C Ui aKTH TOBHHHI Mic-
TUTH MiACTaBH, HA AKMX BOHH IPYHTYIOTHCS, 4 TAKOX MICTUTH MOCHJIAHHSA
Ha TIPOTO3HLL 200 BHCHOBKH, OTPUMAHHSA AKHX € HEOOXIIHMM 3TiHO 3 ycTa-
noBunMH forosopamu €C. Lli npouecyanbHi BUMO I'M € icTOTHHMH. Ix He-
JOTPUMAaHHA MOXXE MaTH HAC/IiAKOM CKacyBaHHs B CyZOBOMY NOPSAAKY aKTiB
€C 3rigHo 3i ct. 263 abo c¢t. 265 [Jorosopy npo aisneHicTs €C. PexomeH-
Jalii Ta BACHOBKH He € 000B’3KOBUMH JI/11 BUKOHAHHS, Malouy JHLIE pe-
komenauiiiHui xapaxtep. [IpoTe BoHH He NOBHICTIO N030aBNEHI IOPUIHYHO-
ro 3HadeHHA. ¥ piweHHi no cupasi Grimaldi v. Fonds des Maladies
Professionelles’ CI1EC Bupilius, 110 MiA yac po3risy crnpas Cy/ili Hawio-
HaJIbHHX CYIiB MOBUHHI OpaTH 10 yBard 3a3HaueHi pekoMeH1allii, ocobnrBo,
AKII0 BOHY MOJNETUIYIOTh TAYMa4yeHHs HallioHausHOTo npaBa abo npasa €C.

Xoua cT. 288 JloroBopy npo aisuibHicTs €C NpOBOAUTD YITKY KI1acHdi-
Kal}0 3aKOHOAaBuMX akTiB iHcTUTyTiB €C, Hacnpasai GopmansHe BU3Ha-
yeHHS aKTa K periaMeHTy, ANPEKTUBH a0o0 pillleHHs 4aCcTO MOXeE BBOAMTH
B omaHy. Tomy B pasi BunukHenns cnopy CI1E€C nepesipsie cyTh akTa, a He
ftoro popmy. ¥ Gararsox cripaBax CII€C nifoB BUCHOBKY, 110 PEINIAMEHT,
AKMH HE BCTAHOBJIKOE 3arajbHUX NpaBuii, Moxe OyTH nepekBailiikoBaHO
Ha «IIPUXOBAHE PilLeHHA»?.

4. Pimuennn CIIEC i 3azanbnozo Cyoy. IlpaBo €C He BH3HA€ JOKTPHHU
CyIOBMX NpeLeeHTIB, npote, pitienHs CIEC Ta 3aransHoro Cyny, 3aiuiia-
104lCh 00OB’I3KOBUMH JIMLLIE U151 CTOPIH Y CIIpaBi, MaloTh HeaOUsiKe 3HaYEH-
. CIIEC i 3aranehuit Cyn, KoxkeH Y Mekax CBO€T FOpUCAMKLIT, 3a0e3rnedyoTs

' Nus.: Cupasa C-322/88, Grimaldi v. Founds des Maladies Professionelles (1989) ECR
4407, (1991) 2 CMLR 265.

? [luB., HANpuKiaj: piueHHs 3a cupasamu 16&17/62, Confiidiration Nationale des
Productions de Fruits et Legumes v. Council (1962) ECR 471, (1963) CMLR 160, ta piwieHss
3a cnpasoto 41&44/70, International Fruit Co. v. Commission (1971) ECR 411, (1975) 2
CMLR 515. [lus. noxnanxiwe temy 4.5.
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Tema 4. IIpaBoBa cuctema Ceponeiiceroro Coto3y. [xepena, 3aranbHi NpUHUKIH

JOTPUMAaHHS 3aKOHHOCTI [IPH TIIyMadeHHi Ta 3aCTOCYBaHHi 3a3HadeHoro Jlo-
TOBOPY, TOMY Ti YACTHHH CYIOBHX pillieHb, [0 TIyMayaTh MMOJIOXEHHS YCTa-
HOBYMX JIOTOBOPIB, MAalOTh OCOO/IMBE 3HaUEHHS | CTAlOTh JKepeaMH pasa,
CIIEC 1 3aranpuuii Cya BCTaHOBTIOWOTE 3aralibHi MPUHIMITA TIYMAYeHHs Ta
3aCTOCYBaHHs NMOJOXeHb Npaea €C cynamu gepxas-unenis €C. lle cBigunts
PO BUHATKOBO BXKJIMBY PONb CYIIB Y PO3BUTKY NpaBoBoi cucremu €C.

Ha BinMiny Bix cyais 3aransHoro npaea CIIEC ra 3aranshuii Cyn He
3B’s3aHi CBOIMH MONEPEAHIMY pilieHHsAMH. Takuif miaxis 103B0Ms€ SKHAHR-
Kpallle BUPillyBaTH CyNEPeYINBI MUTaHHA OO0 MOCTIHHOT 3MiHK MOMITHY-
HHMX Ta EKOHOMIYHHX peaniii.

5.Kepisni npunyunu i piwennn y cgpepi cninenoi 308nimnsoi nonimu-
ku i nonimuxu b6e3nexu. Tpasosi aktu €C y cdepi 30BHILIHBOT NOJMITHKH Ta
noriTHkH 6e3neKku BU3HayeHi y ct. 25 Jloroopy npo €C. 3rigHo i3 cT. 25
Horosopy npo €C y cdepi 30BHIUIHBOI MOMITHKH 1 NOIITHKH Oe3nekn €C
yXBaJO€ KepiBHI NPUHIUNK (aHII. general guidelines), pilieHHs (aHT.
decisions) 00 3aX01iB, 10 npoBoauTMyThes €C y wiit chepi. 3rigno 1. 1
¢T. 26 Horoeopy nmpo €C €Bponeiickka Paga BnoBHOBa)KeHA BU3HAYATH
crpareriudi Ly €C UUIsXoM MPUAHATT KePIBHUX IPHHUMITIB (aHI1. general
guidelines); Pana €C — Bu3HayaTyl CITiIbHY 30BHIIUHIO MOITHKY 1 MOMITHKY
0e3neku, a TaKOX YXBATIOBATH BIANOBIAHI piuteHHs (1. 2 ¢T. 26 Jorosopy
npo €C), a nepxasu-wienn €C ta Bepxosuuii [IpeacraBuuk €C y coepi
30BHILIHBOI MONITUKH 1 NOMITHKY Oe3reKH € BiANOBiAATbHUMH 32 1i peastiza-
uito (1. 3 ct. 26 Horoeopy npo €C). 3aranbsHi 3acaiu NPUHHATTA pillieHb
y cepi CriIbHOI 30BHIIIHBOT IOMITHKH | TIONITUKH G€3MEKU periaMeHTOBaHi
y ct. 31 Jorosopy npo €C: ue ogHoronocHicts y €Bporneicskiil Pani ta Paxi
€C Ta BUKIIIOUEHHS yXBalleHHs 3akoHoaapuux akTiB €C. Akt €C y cdepi
CMiBHOT 30BHILIHBOT MOMITHKY i NOMITHKH Oe3MeKu MatoTh XapakTep «soft-
law» 1 BinoOpaxaroTh MIXypsA0BH#i XapaKkrep CriBpoOiTHHITRA Y wii chepi.

——— § 4.2. 3arajbHi npuHUMOM NpaBa
€sponeiicbkoro Coro3y

CIIEC nin 3azarenumu npunyunamu npasa €C pozyMie HenHucaHe
npaso €C, a caMe — 3arajibHi MPUHIMITA MDXHAPOJHOIO MpaBa Ta 3arajbHi
MpaBOBI MPHHILIKITH, L0 NOAUIAIOTECA BCiMa JiepKaBaMu-uaeHamu €C.

BriroueHHs 3arajibHAX NPUHLMIIB paBa a0 mxepen npasa €C € oa-
Hi€l0 3 BaXJIMBUX XapakTepucTHK npaktuku CIIEC Ta cBiguuTs rpo BUco-
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§ 4.2. araneHi npuHUMIH npaBa €Bponeiicskoro Corosy

kuil CTYMIHb aKTHBHOCTI AisutbHOCTI cyaaiB. CIIEC ynoBHoBaxeHHH po3-
BMBAaTH CYIOBY NPAaKTUKY 3 METOK NMOJOJaHHA 6arathboX MpOTalHH, AKi
3aJIMLIKIH YCTaHOBYi JOrOBOPH Ta BTOPHHHE 3aKoHO0AaBcTBO €C.

FOp1IMYHO MiACTABOIO BKJIKOUYEHHS 3arajlbHUX MPHHLMIIIB IpaBa A0
npaBoBoi crctemu €C € Taki CTarTi ycraHoByux aorosopis €C: ct. 220
Jloroopy 1po €C (npo komnerenuito CIIEC), c1. 263 orosopy npo ai-
anpricTh €C (1o ymoBHoBaxye CIIEC neperiaaari 3aKOHHICTh akTiB Pajn
€C Ta €sponelicekoi Komicii) ta ¢t. 340 Jorosopy npo gisiasHicts €C (s1ka
nepeabayae, o JdenikTHa BianosBiganpHicTe €C BU3HAYa€THCA BIINOBIAHO
10 THX 3aTaJlbHUX MPUHLIKIIB NPaBa, sKi NOJUIIOTECS TPaBOBHMH CHCTE-
MaMu aepxkaB-wieHis €C).

o6 6ytu BusnauuM CIIEC sk 3araibHUi, NPUHLMI paBa Mae MmoJi-
AATHCH BCiMa JepKaBaMu-uieHaMu. JJis LbOro 10CTaTHRO, o0 BiAMOBi-
uuil MpUHLAI npaBa OyB CIPUAHATHI NPAaBOBHMH CHCTEMaMH OiNbIIOCTI
fepaB-4/eHiB abo 1106 BiH BiANOBiIaB NPaBOBOMY PO3BUTKY JEpiKaB-
yneniB €C.

3 MeTOI TiiyMadeHHs npasa €C HalliOHaTbHUMH CYlaMU A€PKaB-uJie-
HiB TAKOX MOXYTb TIYMAUMTHCS 3araibHi NIPUHUMNY npaBa. [IpoTe BOHH
He MOXYTh MaTH HpIOPUTET Nepea HOPMOK YCTAHOBYOTO AOTOBOPY, LUO
€ 4iTKo c(hopMyabOBaHOW0'. 3aranbHi MPUHLMIK [IpaBa Ha CHOTOIHI BXKE
CTaJld HE3AJIEKHUM Ta BRXIIMBHM JykepernoM npasa €C. BoHH BKIIOYaIOTh!

1) mpuHLMI noBary ¢yHIaMEeHTANBHUX NPaB JIIOAHHH;

2) NpHHUUMN MPONOPUiHHOCTI;

3) npuHUMI piBHOCTI 200 HEAUCKPHUMIiHALLIT;

4) NpUHUHUI NPAaBOBOI NEBHOCTI;

5) NpUHLMI JOTPUMAaHHs MpollecyalbHUX MpaB,

6) mpuUHUMN cyOCHOIapHOCTI.

L.IIpunyun nosazu pynoamenmanvhux npas arodunu. [1puHLMI 10-
Bary ¢yHIAaMEHTaNIbHUX [paB JIIOAMHM y rpaBi €C crovyaTKy po3BHBABCH
B I0€HAHHI 3 IHIIUMM NPUHUMIAMH npaBa. ¥ 60-x pokax XX cTodiTT4
CIIEC posmsanys crpasy Stauder v. City of Ulm?, y pillieHHi 3a KoM 3a-
CTOCYBAB BJIaCHY AOKTPHHY (QyHIaMEHTATIbHUX MPaB, MPOroJ0CHBLIH, 110
CHEC ckacye Oynp-sxe pilienns €EC, SK10 BOHO CyNepeYuTh NpaBam
moauuy. CIIEC gani BROCKOHANMB L0 NOKTPHUHY B pillleHHi y crpaBi

! Nus.: Cnpasa 40/64, Sgarlata and Others v. Commission (1965) ECR 215,
(1966) CMLR 314.
? lus.: Cnpasa 29/69, Stauder v. City of Ulm (1969) ECR 419, (1970) CMLR 112.
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Tema 4. I1paBoBa cuctema €sponeitcskoro Corosy. /lxxepena, 3arafibHi NPUHLKIH

Internationale Handelsgesellschaft GmbH', nporofocuBLiIH, 1110 MOBara 1o
(hyHAaMEHTaIbHHX ITPaB JIFOAHHHU CTAHOBHTH HEBiJl'€MHY YaCTHHY 3arajIbHHX
npuHuumis paBa €C, mo 3axuwarotecst CIIEC. 3axuct Takux npas, 10
€ BIIACTHBUM Ul KOHCTUTYUIHHUX Tpaguuiil nepxas-yseHiB €C, Takox Mae
6yTH 3a6e3ne4eHo na piBHi €C. AMcrepaaMcekuid JIoroeip nporomnouye, 1o
€C TpyHTYETbCA Ha MOBa3i 10 NMPaB JIIOAWHU (OKIaAHIlIE el NpUHLIKM,
a Takox NMpoOneMH, N0B’s13aHi 3 MPaBaMH JTHOAUHH, PO3IISAHYTO B TEMI 6).

2. lIpunyun nponopyiiinocmi. TIpuHUMT nponopuiiHOCTI (aHTII.
proportionality) € OIHHM 3 HaHBaXJIUBIIIMX 3arajibHAX MPUHLHUIMIB, L0
Bu3HaoThes mpaBoM €C. IcTopuuHO nel nmpuHUMN HaOyB PO3BUTKY B Hi-
MeLbKOMY MpaBi, 3BiAkH #oro i 6yno 3ano3udeHo npasom €C. [IpuHImN
MpOMOPLUIHHOCTI 3aCTOCOBYETLCS OJOBHHM YHHOM B 8MiHICTPATUBHOMY
npasi, 3a00pOHAOUM OpraHaMm BJaJy BCTAHOBIIOBAaTH 00OB’13KH, KpiM Ha-
JIEXHUX 1 HEOOXiTHUX U1 NOCATHEHHS BiAMOBiAHUX winei. [TpuHuuMn npo-
nopuiiHocTi B npaBi €C nependayae yiTKUi 3B’30K Mix 3aco0aMH Ta
uinaMu 3akoHonascTBa €C, IpH LILOMY KOPHCTE U1 CyCIinbCTBA Mae OyTu
GiIbI1IOF0 HIX 3aBIaHi He3py4HocTi. Hampukiaa, mpuHUMIT MponopuifiHoc-
Ti 3aCTOCOBY€ETHCS JUUIS1 BU3HAUYEHHS JIETITUMHOCTI HalliOHATbHHX 0OMEXEHb
BiNILHOTO PyXY TOBapiB Ta MepecyBaHHA MPalliBHUKIB 3a ¢T.cT. 36, 45(3) Ho-
roBOpY Npo AisuibHicTs €C2.

3. Ipunyun pienocmi (neouckpuminayii). 3riTHO 3 TPUHIUIIOM PiBHO-
cti (abo HenuckpuMiHauii) (aHm. equality, non-discrimination) 10 Bcix oci6
NOBHHHO OyTH OJHAKOBE CTABJIECHHS, AKUIO TiJIbKH HE iCHYE 00’ €KTMBHHX
nifacTaB s iHWoro. Yeranosdi aorosopu €C nmpsmo 3a00poHAOTE AUCKPH-
MiHallilo: a) Ha MiACTaBi HaLioHanbHOCTI (cT. 18 JJoroBopy npo AisTBHICTH
€C) (cnia mamM’ATaTH, IO LEH NPUHLIMN MOIIMPIOETHCS JTHIIE Ha TPOMaIsH
€0C); 6) y ctepi oriat npaui 4onoBikiB i XiHok (cT. 157 JloroBopy npo ni-
anbHiCTh €C); B) 11010 BUPOOHHUKIB Ta CIIOXKHUBAYiB Y MEXKax CIIJIBHOI Ciib-
chKorocnonapcbioi nomTHKY (c1. 40(2) Jloroeopy mpo aisnsHicTs €C).

CIIEC po3BHHYB LieH IPUHIIUI Ta BCTAHOBUB, 110 n1paBo €C y neskux
BHIAJKAX BU3HAE 3a2anbHuil npunyun Heouckpuminayii’. Y pimeHHi

' Ous.: Copasa 11/70, Internationale Handelsgesellschaft GmbH v. Einfuhr-und
Vorratsstelle fur Getreide und Futtermittel (1970) ECR 1125, (1972) CMLR 255.

2 lus.: Cnpasa 145/88, Torfaen Borough Council v. B & Qplc (Sunday trading)
(1989) ECR385, (1990) 1 CMLR 337. loknaaniue npo ue AuB. TeMu 7-8.

3 lus., Hanpukna: Pituenns 3a cnpasamu 103 & 145/77, Royal Scholten-Honig v. Inter-
vention Board for Agricultural Produce (1978) ECR 2037, (1979) | CMLR 675, a takox
piluenHs 3a cripasoto 130/75, Prais v. Council (1976) ECR 1589, (1976) 2 CMLR 708, ae CIIEC
BM3HAB, 11O HEAMCKPHMIHALIA 3a penirifiHOI 03HAKOK € OHUM 3 MPHHLMAIB npasa €C.
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§ 4.2. 3araneHi npyHUMnK npaBa €sponeiicbkoro Corozy

y cnpaBi Frilli' CTIIEC BcTaHOBMB, 110 IIPUHLMII PIBHOCTI € OAHUM 3 Haii-
pakIMBILIMX NpuHOMNiB npasa €C. binbie Toro, AMcTepAaMcbKui
JloroBip y ¢T. 13 nepenbauae, wo Pana €C, airoun onHocraiiHo 3a npo-
posuuiero €Bponeiickkoi Komicit Ta micns koHCynbTauii 3 €BponeicbkUM
[Tap7iaMEHTOM, MOXe BKUTH 3aXOAiB A1 OOPOTEOH 3 AUCKPHMIiHALIEK0
Ha MiACTaBax cmami, pacogozo Yu emHIHHO20 NOXOONCeHHA, penicii ma
gipu, (i3UYHOT HEROBHOYIHHOCMI, BIKY, CEKCYANbHOT opienmayii mowo’.
TakuM YHHOM, AMcTepraMchbkuit JloroBip cyTTeBo po3uiupuB obcsr 3a-
fOpOHEHUX BUIB AMCKPHMiHALIl (1OKIaaHiLIE NPO MPUHUMI PiBHOCTI
jineTbcs B TEMI 6).

4.ITpunyun npaeosoi nesnocmi. IlpaBoBa neBHicTh (aHrn. legal
certainty) € IUPOKHM Ta BAXK/IMBHM [IPHHILHIIOM, LIO CTAHOBUTH MiATPYHTS
npasa €C Ta 1paBoBuX cucTeM GaraTbox aepxas-unenis €C. Lled npununn
nofingeTsesa Ha 2 cneuudidni CyONMPHUHUHKITH: HEMONCAUBOCME 360pOMHOT
Qii (HEPETPOAKTUBHOCTI) Ta 3aXuCmy 1€2iMmUMHUX OYIKy8aHb.

Hemooicausicms 360pomuoi 0if (aHI. non-retroactivity). J1o uboro
NPUHLIKITY 3aCTOCOBYIOTECA TaKi IpaBUia, a CaMe:

1) 3a 6paKoM 4YiTKOrO CBIAYEHHS NP0 iHIlE BBAXKAETHLCS, IO 3aKOHO/1AB-
CTBO HE MOXE MaTH 3BOPOTHOI il Ta TIOIIMPIOBATHCS HA BiJHOCHHH, L0
BHHHKJIH 10 HabpaHHA YHHHOCTI BiANOBiIHUM akToM. Lle npaBuso, 30kpe-
Ma, He JI03BOJIsiE BTOPUHHOMY 3aKoHoAaBcTBY €C HaOupaTH YMHHOCTI 10
fioro my0mikauii®;

2) 3a MaTepiaabHuM npaBoM €C 3BOPOTHA i 103BONAETHCA JIMLIE
y BUMAJKaX, KOIH 3aKOHOJABYi LI HEe MOXYTb OyTH JOCATHYTI 1HLIMM
YHHOM, 3@ YMOBH, IO JOTPUMAHO [PHUHLMIY 3aXUCTY JEriTHMHHUX OYiKy-
BaHb.

3axucm nezimumnux ovikyeans (aHr. legitimate expectations). [Ipun-
LIMIT 3aXUCTY JIETITHMHUX O4iKYBaHb TAKOX MOXOAMTE 3 HIMELBKOIO NpaBa.
3rifiHO 3 UMM MPUHLMIIOM 32 OPAaKOM MEepPEeBaXXHOTO CYCHUIBHOrO iHTEpECY
3axoiu €C He MOBHHHI IOPYILYBATH JIErTHMHHX O4iKyBaHb THX, KOTO BOHH
CTOCYIOTbCS (IIPUKIIaJ0M NOPYILEHHS LHOIO MPUHLUHITY MOXE CTaTH perna-
MEHT, SIKUH 11030aBIse BKJIaJHUKIB MOXKIUBOCTI KOPUCTYBATUCA KOLUTAaMH
3i cBOiX OaHKIBCBKUX paxyHKiB). [Ipu 1boMYy Cia nam’sTaTy, 1o O4iKy-

" us.: Cnpasa 1/72, Frilli v. Belgium (1972) ECR 457, (1973) CMLR 386.

? 3 npobneM, NOB’A3aHUX 13 CeKcyaslbHOW OpieHTauielo, auB.; Piulenns 3a cnpasoo
C-249/96, Grant v. South West Trains Ltd (1998) ECR [-621, (1998) IRLR 165.

3 Tus., Hanpuknan: Piwexns 3a cnpasoto 88/76, Société pour I’Exportation des Sucres
v. Commission (1977) ECR 709.
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Tema 4. [IpaBoea cucteMa €sponelicekoro Corosy. xepena, 3aranbHi NPUHLIANH

BaHHs BU3HAETHCS JIETITHMHUM TiNBKH TOJ, SKIIO BOHO € PO3YMHHM, TOO-
TO BIiAIMOBiZA€ PEANbHUM CIOAIBAHHAM «00epedcHol noduruy». TIpunLun
JEriTUMHHX O4iKyBaHb HE 3aXHIIIa€ HaXaOHUX BUTPAIlliB T2 CIEKYIATUBHOT
BUTOZH'.

5. Hpunyun oompumanua npoyecyanvhux npas. IlponecyanbHi mpa-
Ba 3BUYAIHO 1nepeadayaroTbes BiANOBIIHUM BTOPHHHHM 3aKOHOA2BCTBOM
€C. Y Bunajakax, Konu ix He nepeadadyeHo npsaMo, 3aiHTepecoBaHa ocoba
MOXe€ ITOCHJIATUCS Ha 3arajibHi NPUHLIMITH 11100 1) nmpaBa OyTH 3aCTyXaHolo;
2) 060B’A3Ky BIAMOBITHOIO OpPraHy HaBOJWTH MiJCTaBH cBOiX Ii#l abo pi-
lIeHb; 3) MpaBa Ha HaJIeXKHUH TpoLiec.

6. ITpunyun cybcudiapnocmi. Npunuun cybecuaiapHocTi (aHIL.
subsidiarity) NOXOAMTB 3 TEONOTIYHUX TPadHULii €BPONEHChKUX AEPHKAB Ta
HaTypansHoro npaea. Bin He mictas po3eutky B npakruni CI1€C, oaHak
fioro BrutoueHo 1o Jorosopy npo €C ta Jlorosopy nmpo aisisHicTs €C.

3rigHo 3 [loroopoM npo €C Corsz 30608 'azanuil diamu 8 medxcax
NOBHOBANCEHD, SIKI NOKIADEHO HA Hbo20 yum [ozoeopom, ma yinel, aAxi
Hum ecmanosneni (cT. 5 (2) JJorosopy mpo €C). Yactuna 3 ¢t. 5 [loroeo-
py po €C nepenbdayae, mo y chepax, sKi He HaJIEKATh 10 HOTo BUKITIOU-
HOl KoMITeTeHUii (BUKIIOYHY KoMmneTeHlilo €C Bu3HaueHo B cT. 3 J{oro-
sopy npo AisnbHicTs €C), Corw3s 30608 'A3anuii dismu 32i0H0 3 NPUHYUNOM
cybcudiaprHocmi, auuie AKWO ma OCKinbKY Yinel 3anponoHO8aHO20 3a-
xX00y He Moce Gymu 00CmAamuboio Mipoio G0CAZHYMO CAMUMU 0epiHCasa-
Mu-uienamu, i momy ix moxce bymu kpawe oocsazhymo €8ponetcbKum
Corwszom.

o Horosopy nmpo €C AmcrepaamcbkuM J[oroBopoM Oyno nonaHo
IIpomokon npo 3acmocysanns npunyunie cybcuoiaprocmi i nponopyii-
nocmi. TloaiOHUM uyrHOM JlicaboHchkuit JloroBip po3LInpioe TIyMadeHHs
npuHUINiB cybcuaiapHOCTi i mponopuiiHOCTI Ta MicTUTE [Ipomoxkoa npo
3acmocysants npuryunie cybcudiaprocmi 1 nponopyiinocmi. 30KpeMa,
y JlicaboHcbkomy JloroBopi BU3HauaeThes, WO NPUHIMN cyOcuaiapHOCTI
3aCTOCOBYETHCS Y paMKax 3araibHOl Ta JOMOMIXHOT, @ He BUKITIOYHOT KOM-
nerenwii €C. KpiMm Toro, npuHIMI cyOCHI11apHOCTI MOXKYTh 3aCTOCOBYBATH
He TITEKW OpraHy LEHTPANLHOI BIaay JepKaB-yjleHiB, a i Opraiu Micle-
BOTO CAMOBPs1YBaHHS.

! JIuB., HAaNpHKIIa: pilleHHs 3a cnpasoo 2/75, Einfuhr-und Vvorratsstelle fur Getreide
und Futtermittel v. Firma C. Mackprang (1975) ECR 607, (1977) | CMLR 198 ra pimenns
3a ciipasoto 338/8S, Fratelli Pardini SpA v. Ministero del Commercio con [’Estero (1988) ECR
2041,
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§ 4.3. «Acquis» €sponeiicskoro Corozy

—  § 4.3. «Acquis» €Bponeicbkoro Corw3y

[TousTTs «acquis €C» 3HaMIIO WHMPOKE 3aCTOCyBaHHA B ODILiHHHX
pokymenTax €C, BKIHOYAIOYH yCTaHOBYI JOrOBOPH' | MiXKHAPOIHI YToaH
€C, sk, HanpuKIaz, Yroga npo acouiauito Mix Ykpainoto i €C.

OnHe 3 NepuIMX 3ragyBaHb PO «dcquis communautaire» 3’ IBUIOCS
p npoekTi Jorosopy npo €C Bia 14 motoro 1984 p. Y dpaHiy3skoMy Ba-
piaHTi BOTO JOKYMEHTA acquis communautaire OyKBaIbHO 03HAYaE «TeE,
1110 JOCATHYTO B pamkax CniBTOBapHCTBa».

Y wpHAMUHOMY acnekTi obedar acquis €C npeacTapiseTbCs 3HAUHO
pHpILnM, Hix ipaBo €C. Ha 1yMKy HayKOBLB, 1€ — CBOEPIAHHH «CIITbHUA
popobok» €C, mo 3abesneuye wuinicHicTe npasosoi cuctemun €C
i 060B’A3KOBE OJJHAKOBE 3acTOoCyBaHHs Npasa €C KpalHAMH-YIEHAMH 1 Tpe-
Timu kpainami’. JliicHo, «TipaBoBa cHCTEMa» € HaibinbII TOTOXHHUM 110-
HaTTaM Ui acquis €C — 3arajgpHol MpaBoOBOI CMIAALLIMHH, IO copMyBaa-
cs y pe3yabTari eBponeHchKoi inTerpauii. Pi3HOMaHITTs eneMeHTiB acquis
€C xapakKTepu3ye CyKyHICTb BCIX eJeMeHTiB rpaBoBoi cuctemu €C i nia-
kpecoe ocobnuBy npupoay npasa €C.

IcTopis eBpomneichbKol iHTerpanii NoKa3sye, 1o 00cAT MOHATTS «acquisy
€C mae AMHAMIYHUH XapakTep i TEHACHLII0 00 MOCTIHHOTO PO3LUUPEHHS,
1110 110B’A3aHO 3 MPUCKOPEHHAM iHTerpauiiHux npouecis y €C. Y 3B°43Ky
3 MM 03HaKo10 acquis €C € qudepeHLiHOBaHICTD, IO CBIIYUTH PO 3MiHY
ofcary MOHATTA 3aJIEXKHO Bijl chepr 3actocyBanHd iHcTHTyTamu €C. Han-
6inpll HAOYHO AudepeHLiiioBaHuil xapakTep acquis €C BUABIAETHCA
y cepax BHyTpilHbOI motitHku €C 1 crniBpobiTHULTBA 3 KpaiHaMH, 110
NpeTeHAyIOTh Ha YIEHCTBO UM NpHUBineiioBaHe napTHepcTBo 3 €C.

VY sHyTpiwHil nomituul €C acquis o3Haqae yce, 1wo 0yno JOCATHYTO
B paMKax cHiBpoOiTHULITBA kpaiH-uieHiB €C B pamkax komnereHuid €C.
Y uiit chepi acquis €C MIiCTUTh HACTYIIHI €1€MEHTH: YCTAHOBYI JOTOBOPH
€C, 3araybHi NpHHIMIM 1 NOKTpHHH npaBa €C, BropuHHe npaBo €C, Mix-
HapoHi yroau, 0608’ s3k0Bi 1is kpain-unenis €C, i «m’ske» npaBo €C*.

" Mue., Hanpukian: Cr. 20 (4) Jorosopy npo €C.

? lus., Hanpuknan: [peambyna, ct. 2 (d) YA mix Yxpainoro ta €C.

3 Mypasiioe B. I. 3aco6u Brusy npasa €sponeiicbkoro Coo3y Ha BHYTpILLH] 1Tparo-
NOpAAKHM TPpeTiX KpaiH // [1ixnpHeMHUUTBO, rocnoaapcTao i npaso. — 2002, — Ne6. — C. 74—
75; Ilempoe P. A. TToHATTA «acquis communautaire» y npasi €sponeiicskoro Corosy //
IpaBo Vkpainu. 2003. Ne9. — C. 142-146.

* Gialdino C. Some reflections on the acquis communautaire// Common Market Law
Review. — 1995. — Vol. 32, - P. 1089-1121.

59



Tema 4. IlpasoBa cucrema €sponeticbkoro Cotozy. Jxepeda, 3arabii IPUHUHANH

BaxJIMBUM €JIEMEHTOM acquis y BHYTpilHid monituui €C € 3araibHi
MPUHLHITH, 3aKPiTIEH] B ycTaHOBYMX qoroBopax €C (crminbHi HinHocTi €C
BianoBiaHO 1o cTarTi 2 JloroBopy npo €C, NpUHIHKIK NPONOPUiHHOCTI,
cybcuaiapHocTi Ta epexTHBHOCTI npaBa €C Ta iHwi). OcobnuBe Micue
B acquis €C nocifaoTb NPUHUHKIIH, IO rapaHTYIOTh HajlexHe QYHKLiOHY-
BaHHs BHyTpimHsoro puHky €C (NpHHIKO BIILHOTO NepeCcyBaHHs TIOACH,
TOBApIB, TOCHYT i KaniTany, NPUHIMITH «B3aEMHOTO BH3HAHHAY», CBOOOIM
PHUHKOBHX BiIHOCHH Ta iHIIi). Acquis €C 0XOILUIIOE TAKOX BTOPHHHE 3a-
koHonaBcTBo €C, npuitHaTe iHcTUTYTaMu €C 3 METO JOCSITHEHHS LiTeiH
ycTaHoB4YHX JoroopiB €C. IMnepaTuBHi HOPMH MI>KHAPOIHOTO HPaBa jus
cogens 1 3araJibHl NPUHLHKITH MXXHAPOIHOTO [TPaBa € BAX/TMBUMH e/leMeH-
tamu acquis €C. Ycranosui gorosopu €C BU3Ha4aIoTh, 110 €C 3aCHOBaHO
Ha npuHnunax Craryty OOH, €KI1JI, npuHianax MiXXHapOaHOro CIiBpo-
GiTHULTBA, NEMOKpAaTii, BEpXOBEHCTBA NpaBa, paB JIOJAHH, B3aEMHOI
nosaru. Acquis €C 0xoroe aBoi 6araToCTOpOHHI JOTOBOPH, yknaaeHi €C
i3 TpeTiMH KpaiHaMH i M>KHApOIXHUMH OpraHi3auisMH, a TAKOX JOTOBOPH,
YKJIaJeHi KpaiHaMu-uneHaMH 1o Beryny B €C 3a yMOBH, L0 BOHH HE CyTie-
peuats npapy €C. 3araiom Oyab-sike JKepeno MiXXHAPOJHOTO TpaBa MOXe
OyTu BU3HaHe 4acTHHOW acquis €C, skuo CI1EC BU3HAYHTS HOTO TAKUM,
110 BiAMOBia€ winsM i 3aBaanusm €C.

«M’sxe» npaBo €C (pekoMeHaanil Ta TyMKH, BUCHOBKH i pe30IIOLIl,
neknapauii iHcTUTYTiB €C 4K KpaiH-4/ieHiB, nporpamMud MaiGyTHBOT ToJIi-
THKH €C) TakoXK € OTHHM 3 eneMeHTiB acquis €C. L{i 1oKyMeHTH He MaloTb
IOpUIMYHOT YUHHOCTI, ajle MOXYTh 3acTocoByBatucs CITIEC 3 MeToto iHTEp-
npeTauii NolIoKeHs NEPBHHHOTO 4K BTopuHHOTO npaBa €C. Y cdepi crris-
poOITHHMIITBA 3 KpaiHaMH, L0 MPETEHIYIOTh Ha YJIEHCTBO, acollialilo 4H
npHUBinefoBane NapTHEPCTBO 3 €C, o6csr MoHATTA «acquisy €C € LMpIInMm,
Hid 0OCAT UBOrO MOHATTA Y BHYTpiHIH momiTuui €C. IMnnemMenTalis
KpaiHaMHu-KaHauaaramMu acquis €C y HallioHanbHY NPaBOBY CHCTEMY € OJ1-
HI€K 3 YMOB 3aBepILIEHHS NeperoBopis npo nosHe dineHcTtBo B €C. Ha
MiAroTOBYOMY eTarli BeTyny iHcTUTYTH €C caMOCTIHO BU3HAYAIOTH Mpio-
pPUTETHI enleMeHTH acquis €C 1 koxHO! KpaiHH-KaHauaaTa 3 OmAy Ha
CTyMiHb 11 roTOBHOCTI A0 Betyny B €C. Lli eleMeHTH (PikCyOThCA B Mpo-
rpaMax acollifOBaHOTrO MapTHEpPCTBAa YH iHmUX AokyMenTtax €C (HampH-
knan, «bina Kuaura €sponeiicskoi Komicii 3 nigrotosky kpain L{enTpansHol
i Cxiauoi €Bpony 1o iHTerpauii y Buyrpiumiit purok €C»'). Ha miacrasi

' COM (95) 163.
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§ 4.3. «Acquis» €Bponeiicbkoro Cotozy

takMX JOKYMEHTIB KOXKHA KpaiHa-kaHauaar po3pobisie «Hauionansy [Tpo-
rpaMy IMIUIEMEHTALIT acquisy.

BianosiaHo 1o crarti 49 lorosopy npo €C «Byab-sika €Bporneiicbka
jnep)kaBa, sika MoBaXae UiHHOCTI, NporosioueHi B cTarTi 2 Jlorosopy npo
€C i, gKa IX IpOCyBa€, MOXe MM0AaTH 3asiBKY Ha 4aeHCcTBO B CoMo3in.

«@dopManbHi KpUTepii» HagaHHs wieHcTBa B €C MICTATh NPUHLUHKITH
¢B00OIH, AEMOKpATii, 3aXHCTY NpaB MOAMHHU i QyHIaMEHTaIBHHX CB0O6O],
BepXOBEHCTBA NpaBa. Y uepBHi 1993 p. na camiTi ras nepxkas — uneHis €C
y KonenrareHi kputepii unenctsa B €C Gy1 KOHKDETH30BaHI B TaK 3BaHHX
«KOTIEHTareHCbKUX KPUTEpifX», AKI BU3HAYAIOTD, 110 KpalHH-KaHIUAATH
Ha MOMEHT BcTyny B €C 3000B’s13aHi 3a0e3meunTH:

a) cTabiNBHICTh JEMOKPAaTHYHUX IHCTUTYTIB, BEPXOBEHCTBO MpaBa, 110-
TpUMAaHHS [IPaB JIIOAHHH, [I0BArY i 3aXHCT MEHILMH;

0) icHyBaHHs e()EKTUBHOI PUHKOBOT €EKOHOMIKH | MOXJIMBICTH BUTPH-
MaTH PHHKOBY KOHKypeHLio B €C;

B) 3MAaTHICTb NPUIHATH Ha cebe 30008’ 43aHHs, OB’ A3aHi 3 YIEHCTBOM
y €C, 30Kpema, LiJIAMH TIONITHYHOTO, EKOHOMIYHOTO 1 BAJIFOTHOTO COO3iB.
OctanHii 3 «KolleHrareHcbKUX KpUTEPIIB» UM, K HOTO Ha3UBAKOTh,

«KpUTepil acquis»', nepenbayae, 0 KpaiHU-KaHIUAATH TOBUHHI BU-
KOHYBATH «QitiCHi | nomeHyiiini 30608 '3aHHAY | AOTPUMYBATHUCH KHOTITHY-
HUX Uined ycTaHoBYHX porosopis €C»2. Ile o3Hadae, 1m0 Ha MOMEHT
seTyny B €C KpaiHHU-KaHIMIaTH TOBUHHI HE TibKH IMILUIEMEHTYBATH Y Ha-
uioHanpHY NMPaBOBY CHCTEMY BCi esieMeHTH acquis €C, a i ajantyBaTH
NpOEKTH HOPMAaTHBHHX aKTiB, HepaTUdikoBaHi koHBeHUil €C 1 noaiTHYHI
ininiatuBM iHCTUTYTIB €C, 3a6e3ne4nTH IXHe eQeKTHBHE 3aCTOCYBaHHA
B HalliOHaJIbHIH NPaBOBii CHCTEM] BIAMOBIAHO 10 aJMiHICTPaTUBHHUX 1 CY-
JIOBHX npouenyp’.

Onnak o6csr acquis €C y chepi criiBpoOITHUIITBA 3 TPETIMH KpaTHaMH,
L0 IPETEHAYIOTh Ha WIEHCTBO, aCOLiallilo YH NpUBiieHoBa He MapTHEPCTBO
3 €C, MOXKe 3MIHIOBAaTHC 10 MOMEHTY 3aBEPLUIEHHS [1€PErOBOPIB PO BCTYTI
Ao €C. [lpakTHka NeperoBOpHOro mpouecy KpaiH-KaHAMIATIB HA BCTYI
y €C ninTBepaxye audepeHuiftoBaHuil xapakrep acquis €C. Y xoai nepe-
roBOpiB KpaiHa-KaHAMAAT MOXE JOCATTH TAMYACOBHMX YH MOCTIHHHUX BH-

' [lempoe P. A. «Acquis BeTyny» sK ckianosa geHoMeHy npasa €aponeiicskoro Co-
103y // €sporneficbke npaso. 2012. Ne 1. — C. 54-66.

? «Towards the Enlarged Union» Strategy Paper and Report of the European Commission
on the progress towards accession by each of the candidate countries, COM(2002) 700final.

} IuB., Hanpuxnan: Crarti 32, 69, 84 u 112 AkTiB BCTyny ABctpii, @innsuaii Ta Llse-
uii 1o €C (0J 1994, C 241/22).
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Tema 4. IIpaBoBa cuctema €sponeiictkoro Corosy. [xepena, 3arabHi MPUHLKIH

HATKIB B IMILIEMEHTALlI] OKpEMHUX elneMeHTiB acquis €C y HallioHanbHY
npaBoBy cucTeMy. O6IpyHTYBaHHAM JUIsl 3aCTOCYBaHHS BUHSATKIB 3BHYaHHO
CTa€ HEOOXIAHICTh 3aXUCTY HAIliOHAJBHHX €KOHOMIYHHX UH COLIaIbHHX
intepeciB abo crenndiuHUX 0cOONMMBOCTEH HalliOHAIBHOT KyJIBTYpH Maii-
oytHsoro unexa €C. Hanpuknag, LlBeuis ogepkana npaBo poOUTH Tpaau-
WitHUH CUpHH TIOTIOH, a y DIHIAHIIT i fesKuX noioxkeHb acquis €C He
MOIIMPIOBaach Ha ABTOHOMHUI PETrioH AJIAHICHKHUX OCTPOBIB.

meseemms  KOHTPOIBLHI NUTaAHHA

1. PoskpuiiTe 3MicT NEpBHHHUX Ta BTOPHHHHX JXKepeJsl 3aKOHO/IaB-
ctBa €C.

2. Ski By 3HaeTe npuHuunu npasa €C, sk BOHU 3’ aBUIHCA?

3. YuM BiApI3HAOTHCS NPUHIHNN CyOCHAIapHOCTI Ta IPOIOPLii-
HoCTi?

4. Sk cnisBigHocAThes acquis €C i npasosa cucrema €C?



Tema S
BILJIUB IIPABA
EBPOIEMCBHKOT'O COI0O3Y
HA ITPABOBI CUCTEMH
JEP)KAB-UJIEHIB. TEPETVISII
ITPABA €EBPOIIEMCBHKOT'O
COI03Y

memmesms  § 5.1. /lokTpHHA BepXOBEHCTBA NpaBa
€sponeiicbkoro Cor3y
HaJ HAiOHAJIbLHUM NPaBOM
AepaaB-4JIeHiB

BepxoBeHcTBO npaBa €C HaJ HALliOHANBHUM MPABOM JepXKaB-4JIeHIB
€ BAXXJIMBUM €JIEMEHTOM ycboro npaBonopsaaky €C. B x0oIHUX IHIIHMX
ycTaHoBuMX aorosopax €C He 3rafyeTbcs NMpo BepXoBeHCTBO npasa €C.
P03BMTOK JOKTPHHH BEPXOBEHCTBA, TAK CAMO K I JOKTPHUHH NpPsAMOi aii
npasa €C, € uinkoButoto 3acnyroio CIIEC. Y uboMy ceHcl KOHLENTyallb-
uuMm Oyio piuleHHs y cnpasi Costa v. ENEL!, TlosuBay y 1i#i cnpasi OyB
aKUiOHEpPOM eHepreTHUHOI KOMIIaHii, sika Oy/a HailloHali30BaHa BiAMOBI -
HO [10 iTanilicekoro 3akoHy. [1an Kocra cTBepaKyBas, 1110 LeHd 3aKOH cyne-
peunth Jorosoposi npo CnisroBapuctso (1957 p.). CI1IEC Bu3Has, 110,
HE3BA)KAIOYM HA Te, L10 3aKOH PO HailioHani3auito OyB NpUAHATHI nmicns
parudikanil Jorosopy npo CnistoBapuctso (1957 p.) Itanieto, npuaLHN
lex posterior derogat priori (1aT. «HACTYIIHHI 3aKOH CKAaCOBYE ToMnepe-
AHIH») 10 TaKMX BHIAIKIB HE 3aCTOCOBYETbCA, TOOTO HalllOHATIBHE TPABO
33 )KOAHMX 0OCTAaBHH HE MOXKe MaTH NpiopHTeTy nepen npasoM CriBroBa-
PHUCTBa, OCKIUIBKH iHakute 8ce npago Cnismosapucmea He Maio 6 ceucy.

Ockinbkn 18 nepxkas-uneHis Jorosip npo €C ta [Jorosip npo ai-
snbHicTs €C, ki 3aminunu JJorosip npo CniBroBapuctso (1957 p.) € ne-
pedyciM MiXXHApOIHUMH yrofami, y pasi konisii npasa €C Ta HalioHab-
HOTO npaBa cJiia OpaTu 10 yBaru MeTol iHKopnopauii M>KHapOIHHUX yIof,

' lus.: Cuipasa 6/64, Costa v. ENEL (1964) ECR 585, (1964) CMLR 425.
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Tema 5. By npaea €sponeiicskoro Cow3y Ha npaBoBi CHCTEMH AepKaB-u/eHiB...

KW TPaKTHUKY€ETHCA B HALIOHANLHOMY MpaBi JEp)KaB-4NieHiB. [CHYIOTE
JIB& FOJIOBHI METOMIU: TaK 3BAHUM MOoHicmuyHul (BIATIOBIIHO 10 SKOTO MiX-
HapOoJHa yTroJa Habupae UNHHOCTI T2 aBTOMATHYHO CTa€ YaCTHHOIO HaLio-
HaJILHOT [1PaBOBOI CUCTEMH oJpa3dy micns patudikalii) Ta Tak 3BaHUH Oy-
anicmuynutl, 3riHO 3 SKUM IHKOpIOpallis MiXHapoAHOI yroau BinOyBa-
€ThCA Y BUTIIAI IIPHIHATTSA OKPEMOTO 3aKOHY. Y 3B’M3KY 3 HE3PYUHOCTSAMH,
MOB’A3aHUMH 3 BIAMIHHOCTSMH MiAXOMAIB y Pi3HHUX dep)KaBaX-4leHax
(MoHicTHuHHUH 3aci6 iHKopnopauii € TpaauuiinumM ans Higepnauais,
®panuii; AyanicTHYHUH npakTuKyeTbes y benbril, Benukiii bpuranii,
Iranii, HiMeuuuHi Ta iH.), Ta MarO4M Ha MeTi YHiBepcaibHe 3aCTOCYBaHHA
npaBa €C, CII€C neranbHO pO3BHHYB CYIOBY NPAKTUKY, 1[0 TIIYMa4yHTh
IIPMHLIAI BepXOoBEeHCTBa npasa CC.

Brepiie us JOKTpHHA 3rafyBanacs B pilieHHi o crpaei Van Gend en
Loos!. THIIMMH KOHLENTyaTbHHMH PIlICHHSMH € BKe 3raayBane Costa v.
ENEL, a Takox Internationale Handelsgesellschaft GmbH?, Simmenthal
SpA No. 2°, Factortame’. B piuiensi y cnpasi Van Gend en Loos CIIEC
yrneplle BXKUB MOHATTA «HOBOTO MPaBOINOPSIKY», 3apajid BCTAHOBJICHHS
AKOTO JiepXKaBU 0OMEXY0Th CBOI CyBepeHHi npasa. B pimenni y crnpasi
Internationale Handelsgesellschaft GmbH CITIE€C nocTaHOBUE, 10 OYIb-
sikuii 3akoHOAaBYMi akT €C MOXHa NepernsaHyTH JIUIlie Ha PiBHI Ta 3rigHO
3 npaBoM €C. VY cnpasi R. v. Secretary of State for Transport, ex parte
Factortame CIIEC HaBiTb BU3HaB MOXJIMBICTh HaJaHHs {HAHBITAM THUM-
4acoBHX 3ac001B 3aXHCTy (aHr. interim relief) Bil HalliOHANIBHOTO 3aKOHY,
110 cynepeyuTs npasy €C.

IMpore cnig nam’stary, uo CITEC He MOXe ckacyBaTH HallioHaIbHHUI
3akoH. Lle Moxe 3pobuTH NTHLe HauiOHANBHUA OPraH BiAMOBIHO 10 BHYT-
pIlIHBOTO 3aKOHOJAABCTBA AepxkaBu-uieHa €C (opraH, 1O NPUHHAB aKT,
abo opraH KOHCTUTYUIHHOI ropucaukiii). YV 38’SA3KY 3 I{HM, IPUPOIHO,
BHHHKAIOTh HeaOMsKI NpaKTHUHI NpoOneMHy, TOMY B pillleHHi Y CIpaBi
Simmenthal SpA (No. 2) CI1€C BcTaHOBUB, 1110 HALIOHAJBHI CYH HE TI0-
BUHHI 3aCTOCOBYBATH HaLllOHaNbHUH 3aKOH, AKHH cynepeuuTs npasy €C.

! Ius.: CrnipaBa 26/62, Algemene Transport-en Expeditie Onderneming van Gend en
Loos v. Nederlandse Administratie der Berlastingen (1963) ECR 1, (1963) CMLR 105.

2 Nue.: Cnpasa 11/70, Internationale Handelsgesellschaft GmbH v. Einfuhr-und
Vorratsstelle fur Getreide und Futtermittel (1970) ECR 1125, (1972) CMLR 255.

* Mus.: Cnpasa 106/77, Amministrazione delle Finanza dello Stato v. Simmenthal SpA
(1978) ECR 629, (1978) 3 CMLR 263.

* lus.: Cnpasa C-213/89, R. v. Secrenary of State for Transport, ex parte Factortame
and Others (1990) ECR 1-2433, (1990) 3 CMLR 1.
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§ 5.1. [loxtpuHa BepxosercTBa npasa €aponeiichkoro Coo3y Hal HALIOHANBHHM. ..

[Ipy LBOMY HallioHallbHI cyau He 3000B’s13aHi 3B€pTATUCH 10 KOMIIETEHT-
HOTO OpTaHy 3 MOJaHHAM IIPO CKaCyBaHHs TaKOro akTa abo o4iKyBaTH HOro
cKacyBaHHSL.

[ BCce X, HE3BAXKAIOUH HA 3HAYHHWH PO3BUTOK JOKTPUHH BEPXOBEHCTBA
npasa €C, cTaBIeHHs 10 Hel Aepxkas-4neHis €C Oy0 Ta nponoBxye 6yTn
ueoqHo3HadHuM. Y Benukiit Bpuranii (ska iHkopnopysana npaso €C 3a-
xoHoM 1po €Bponeitceki CriiBroBapuctsa 1972 p.) [Tanara Jlopais, HalBU-
ma CyA0Ba IHCTaHLis Wil KpaiHH, 4acTo BAaBajlacs 10 Pi3HOMaHITHHMX
XUTPOILIB, 32 JIOTIOMOrO0 AKMUX TIyMauHjla HalliOHA/bHE 3aKOHOAABCTBO,
pto cynepeuuts Jlorosopy npo CrniroBapuctso (1957 p.), Ak Take, 110
pianosigae nmpaey €C. dpanLy3bKi Cyld HU3KOIO pillleHb [IPOAEMOHCTDY-
BaJH CBOE BiBEpTe HeOaKaHHA NOTPUMYBATHCS AOKTPHHH BEPXOBEHCTBA
npasa €C. 3anepeyenns HiMeuunn, 3naethesd, € Haibinpiu 001pyHTOBA-
HUMM: BLI camoro mo4atky HiMeyurHa nocuianacs Ha eski HeBiIMOBLIHOCTI
npasa €C Hauionansnomy OcHoBHOMy 3akony'. [IpoTe misnilue y cynoBux
pilleHHAX, 30KpeMa B cnpasi Steinike und Weinlig’, 6yno 3HailneHo cBoe-
pinHe po3B’s3aHHA i€l NPo6eMHU: BU3HAHO, IO 32 HIMELLKHM NPaBOM
OCKap)KUTH KOHCTUTYLiHHICTh paBa €C MOXHa JHYILE LIIAXOM OCIOPIO-
BaHHs 3aKOHY Npo partudikanicto HiMeuunHoro yctaHoBuux gorosopis €C.

CnpuHHATTS DOKTPHHM BepxoBeHCTBa npasa €C y nepkaBax-dlieHax
He € omHakoBuM. Jluwe B Ectonil, Ipmanail Ta Hizepnannax Bu3HaHo ab-
coNMOTHUI npioputet npasa €C, y ToMy yucii Haj KoHcTuTyliet. Crisic-
HyBaHHs MpaBoBoi cucTeMy €C Ta HaUiOHaJbHOI NPaBOBOI CHCTEMU Ha
NpaKTHIl 3yMOBIIIOE€ BUHUKHEHHS YUCIEHHUX NpaBoBux Koiizii. Cepen
{HLIOTO, L€ CTOCY€ETbCS CHiBBIHOLIEHHS Pi3HUX NnpaBoBHX akTiB €C Ta
HallioHaJIBHOTO 3aKoHoaBcTBa. B Toii yac sx CI1E€C nocninoBHO po3BUBAE
JIOKTPHHY BepXoBeHCTBa npaBa €C, KOHCTUTYLI#HI Ta BEpXOBHi cyau Oa-
rarbox aepxaB-wieHiB €C BiACTOIOIOTh BEPXOBEHCTBO KOHCTUTYLII y Ha-
iOHATTBHOMY NPaBONOPAAKY. Lle 3yMOBNO€ NOTEHLUIHHHA KOH(IIKT MiX
CITIEC Ta HalioHAABHUMH CYZaMH.

[Mosuuis CIIEC, gk Bxe 3a3HaUANOCH, € ONHO3HAYHOK: abCONIOTHUA
npioputer npasa €C Haxa yciMa 0e3 BUHATKY HALlOHAJILHUMH HOPMaMH 11
3abe3neueHHs eAHOCTI Ta edexkTuBHOCTI npasa €C. Takwuii miaxin 3yMOBHB
HaBiTh HEOOX1JHICTh BHECEHHS 3MiH 10 A€SIKHX KOHCTHUTYLIH JepxaB-uiie-

" Qus.: Cupasa 11/70, Internationale Handelsgesellschaft GmbH v. Einfuhr-und
Vorratsstelle fiir Getreide und Futtermittel (1970) ECR 1125, (1972) CMLR 255.

? Nlus.: Cnpasa 78/76, Steinike und Weinlig, Firma v. Bundesamt for Ernahrung und
Forstwirtschaft (1977) ECR 595, (1977) 2 CMLR 686.
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Tema 5. Brniius npasa €sponeiicbkoro Coro3y Ha MpaBoBi CHCTEMH JepikaB-uJIeHiB...

niB €C. Hanpukian, y piwiensi y crpaei Tanja Kreil v. Germany CIIEC
BH3HAB TAKOIO, 110 cynepeduTs Jupektusi 76/207 (po NMpHHIIMI PiBHOCTI
NpH MpaleBIaIlTyBaHHi XIHOK Ta YOJIOBiKiB) 3a00poHY, nepeadaueHy cT. 12
OcnosHoro 3akorny OPH npo 3a6opoHy xiHKaM 3aiiMaTH y HiIMELbKiH apMii
nocajH, sKi MoB’s3aHi 13 BUKOpUcTaHHAM 30poi!. BHacnigok 1woro, 10
OcHosroro 3akony ®PH Oynu BHeceHI BiANOBiAHI 3MiHH.

CknaiHUM MTUTAHHAM € CUTYallil, B IKUX KOHCTUTYLi#HI cyau AepKas-
yneniB €C ta CIIEC nmo-pizHOMY BHpIlIYIOTH MUTaHHA 3aCTOCYBaHHA
npaBoBUX HopM. Hanpuknan, y piwenni y cripasi Filipiak KoHcTUTY HIHHH#
TpubGynan [Tonelli BU3HAB NOJIOXKEHHS 3aKOHY PO MOJATOK 3 I0XO0AIB ¢i-
3UYHKUX 0Ci0 TAKUMH, L0 NOPYIIYIOT KOHCTUTY LIIHUM NPUHUHI PiIBHOCTI
Ta CycmiNbHOi crnpaBegnuBocTi. [IpoTe, BiAK/IaB MOMEHT BTPaTH 3aKOHOM
ropunmanoi cuin, CIICE, pozmsaaroun nperoguiiHuH 3amut BoeBoacsko-
ro AaminictpatuBHoro Cyny, Haraias, 110 3TiIHO i3 NIPHHIIMIIOM BEPXO-
BeHcTBa npasa €C cyau nepxas-uieHiB €C NOBUHHI 32CTOCOBYBaTH PaBo
€C Ta He Opary 10 YBaru HOPMH HalliOHAJILHOTO 3aKOHOAABCTBA, AKi HOMY
cynepeuats’. [lonibna cutyauis 6yna y cnipasi Winner Witten, B sxiii De-
nepansiuil Koncturyniiinuit Cyn ®PH BinkiaB BTpary IOpHAHYHOI CHITH
HEKOHCTHUTYLIHHHX MOJ0XKEHD 3aKOHY PO JIEPKaBHY MOHOTIONIIO Y cdepi
¢dyHKUiOHyBaHHS cropTHBHUX 3akiafiB. CIIEC BKOTpe HAroJOCHB, LI0
HEJOMYCTHMHM € T€, L0 HOPMH HalliOHAaTHHOrO 3aKOHOJABCTBA, HABITh
HOPMH KOHCTHTYLIT, TOPYILYBaJu €AHICTh Ta epeKTHBHICTH npaBa €C3.

Cnin 3a3Haunty, mo CIIE€C Buaas nexinbka pinieHs, gKi, o cyTi, mpu-
MEHIIYIOTh POJIb KOHCTHTYLIHUX cyniB aepxas-wieHiB €C. 3okpema,
y piteHHsx y cripaBax Melki and Abdeli* Ta A& B’ BiH MOCTABUB ITiT CyMHIB
NpPiOPHTET KOHCTHTYLITHOTO KOHTPOIO 100 HalliOHATEHOTO 3aKOHOaB-
cra. Y piwenHi y crpasi Krizan CITIEC BH3HAB NPaBO HMKYECTOAMIUX
cynaiB He OpaTH 10 yBaru pillleHHs KOHCTHTYUIHHUX CyaiB, AKi, Ha iX TIyMKY,
cynepevarts rnpaBy €CC.

' Ous.: Cnpasa C-285/98, Tanja Kreil v Bundesrepublik Deutschland (2000),
EU:C:2000:2.

2 Nu.: Cnpasa C-314_08, Krzysztof Filipiak przeciwko Dyrektorowi Izby Skarbowej
w 2 Poznaniu (2009), EU:C:2009:719.

? Tus.: CripaBa C-409/06, Winner Wetten (2010), ECLI:EU:C:2010:503.

+ us.: CnpaBa Joined cases C-188/10 and C-189/10, Aziz Melki and Sélim Abdeli
(2010), ECLI:EU:C:2010:363.

> lu.: Cnpasa Case C 112/13, A v B and Others (2014), ECLI:EU:C:2014:2195.

¢ tus.: Cnpasa C-416/10, Jozef Krizan and Others v Slovenskd inspekcia Zivotného
prostredia (2013), EU:C:2013:8.
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§ 5.1. JlokTpHHa BepxoBeHcTBa MpaBa €Bporneiickkoro Coro3y Hal HaUiOHAILHHMM. .

Paaukanism CIIE€C mono qokTpuHu BepxoBeHcTBa npasa €C AcKpaBo
nposBUBCS y pilleHHi y cnpasi Melloni. Konctutyuiiinuit Cyn Icnasii,
KepytOUHCh CT. 53 XapTii ocHoBHUX nipaB €C, BBaaB, 1110 y BUNAJIKY, AKIILO
HallioHATBbHI HOPMH rapaHTyloTh BULIMH piBEeHb 3aXUCTY MpaB JIOAHHH I10-
piBHAHO i3 npaBoM €C, BiH MOXe He 3aCTOCOBYBaTH OCTaHHE. HaToMicTh,
CIEC y BIANOBIAI Ha NPEIOAULIAHMIT 3aIIUT BKOTPE HArOJIOCUB Ha HeoO-
XiHOCT1 AOTPHUMYBATUCA NPUHUHMITY aOCONIOTHOIO BEPXOBEHCTBA MpaBa
€C. Bid 3a3Ha4uB, 110 Take TAyMayeHHs pyitHyBaTvMe eDEeKTHUBHICTb
npasa €C Ta NOpyLIyBaTUMe NPUHLKMI Horo BepxoBeHcTBa'. Cria 3BepHY-
TH yBary Ha Te, o KOHCTHTyuUiHHUH Cyn IcnaHii He 3anepeyuB TakoMy
piwennio CIIEC 1 B pesynprari sMywenu# OyB 3aCTOCYBaTH HHXYi CTaH-
JApTH 3aXKCTy NpPaB JTIOAHHH.

IparHy4u 3a0e3MeyuTH BEPXOBEHCTBO KOHCTUTYLIT Y HALiOHATIBHOMY
npaBoNOPAIKY, Bee Olbllie KOHCTHTYLIHHMX Cy/IiB BCTAHOBIIFOIOTh MEXI 11
npasa €C (ABcTpis, benbris, ®@panuis, Jlauis, Ecrownis, Itanis, JlaTsis,
JlutBa, YropuuHa, Yexis, [Tonbiua, ®PH). Tum caMuM, BOHH AEMOHCTPY-
10Thb T€, L0 Y HALliOHAIbHOMY acleKTi JOKTpUHa BepXoBeHcTBa npasa €C
mae oOMekeHHH xapakrep: npaBo €C He Mae IPiOpPUTETY L10JO0 BCIX AKepe
HaliOHaJILHOIO MpaBa.

Jo mex nif npaBa €C y HallioOHaJIbHOMY IPaBONOPAAKY OiTbIIICTh
KOHCTHTYLIMHHX CyIiB BiZHOCATD: NpaBa moauHH (npaso €C He MoXe 1o-
pyLlyBaTH NpaBa JIOAHHHM, NepeadadeHi HalliOHaNbHOK KOHCTHTYLIELD),
xomnereHuiro €C (ultra vires review) Ta KOHCTUTYUIHHY 11€HTHUYHICTD
NepXKaBH.

[pyny HauioHalbHHUX CYAIB, SKi OCNIA0BHO NOTPUMYHOTLCS MO3ULIT
npo oOMexxeHHi obcsr BepxoBeHcTBa npasa €C, odonoe PenepanpHiil
Koucrutyuiiinuii Cyn ®PH, axuii € vaiibinsmum ononenrom CIIEC wono
TAyMaueHHs JOKTPHHH BepxoBeHcTBa npaea €C. CaMe Horo pilleHHS M-
TYIOTb BCi iHILI HaLIOHATbHI CyAH, AKi IParHyTh BiICTOSTH BEPXOBEHCTBO
KOHCTHTYLIT y HalioHanbHOMY IpaBonopsiky. [lownpeHoo € Horo Te3a
1po Te, Wo: «B yMoBax aii Jlicaboncekoro noroopy €C 3anuiiaeTbes co-
1030M CyBEPEHHHX JEpIKaB, a He peaepauicto. [lepxkaBu-uneHn 30epiraloTb
CBOIO CYBEPEHHICTb Ta € «rocrnoiapsAMu aorosopis»®. Lo nosuuiro mia-
TpHUMY€ Bce Oinbllle KOHCTUTYLIMHUX Ta BEPXOBHHUX CY/iB JA€piKaB-WICHIB
€C. Bonu, Ha Biaminy Big CIIEC, 0CHOBY /U JOKTPMHH BEpXOBEHCTBA

' Mus.: Cnpasa C-399/11, Stefano Melloni przeciwko Ministerio Fiscal (2013),
ECLL:EU:C:2013:107.
? lus.: Cnpasa Bver/GE. Lisbon case. Case No.2 BvE 2/08 (2009).
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Tema 5. Brutus npasa €sponeficbkoro Coo3y Ha PaBOBi CUCTEMH JlepKaB-4IIeHiB. ..

npaBa €C B6aualoTh y NOJOXEHHAX HALiOHAJILHUX KOHCTHUTYLIH, AKi 10-
3BOJISIOTH Nepefady YaCTHHH KOMIETEHLIT opraHiB Aep)kaBHOI BIaaH Ha
HaJHAIIOHATEHUIA PiBEHb, 2 He Y MONOKEHHAX YCTaHOBYHX JoroBopis €C.

V pimenHi y crpasi Solange I ®enepansuuit Koncruryuiinuii Cyn
®PH 3a3Ha4uB, o A0 TUX nip, noku B €C He Oyne cdopMoBaHO KaTanor
OCHOBHHX IIpaB JIIOAMHH, AKHH Oyne BiAMOBifaTH nepeniky npaB, AKUH
mictuthess B OcHoBHOMY 3akoHi ®PH, nonmycTuMuM € KOHCTHTYLiHHMH
KOHTpOJs HOpM TipaBa €C woao BiANOBIAHOCTI IX OCHOBHHM MpaBaM Jo-
AvHH, 9Ki rapanTyorsea B OPH'. Taki Mexi aii npasa €C Gynu 10CHTh
YMOBHHMH, OCKIJIBKH 3aJI€XaJli BiJ PO3BUTKY paBoBoi cuctemu €C y coe-
pi npaB monuHu. [i3Hille, y pilenHi y cnpasi Wiinsche Handelsgesellschaft,
BigoMoMy sk Solange I1, HiMeubki cynai noobiusmu GiJisle He KOHTPOIIO-
B4TH KOHCTHUTYUiHHICTh npaBoBUX akTiB €C, ockinbku npaso €C rapaHtye
OCHOBHI 1paBa, AKi 3akpiruiei B OcnoBnomy 3akoni ®PH?. ITporte, 3ronom,
HiMeUbKi Cyali 3HOBY MPOJEMOHCTPYBaJH CBOE HebaXkaHHS BU3HABATU
sepxoBeHcTBO npasa €C. VY piwenHi y cnpaBi Maastricht 6yno BkasaHo,
uio ®enepansuuii Koncruryuittnuii Cyn ®PH Mae nipaBo 3naiiicHioBary ultra
vires KOHTposb Axepen npasa €C, ToO6To uu Oy BOHH BUJAHI B MeXax
KOMIIeTeHUII, sika Oyna nepenaHa nepxagoo. byno 4iTko BkasaHo, WO Op-
raHy JepxaBHOI Bnaau 3000B’A3aHi YyTPUMYyBaATHCA BiJl 3aCTOCYBAHHS
npaBoBuXx akTiB €C, 4Ki cynepeyars HiMellbKil KOHCTUTYLI. Taka mo3uuis
HIMELBKHUX CYIIIB TOBTOPIOETLCS HUMH 1 B iHIIUX PillIEHHSX.

LlixaBoro € nosuuis Koncruryuifinoro Cyny Iranii, sikuit 3aranom Bu-
3HAIOYH NPUHLIKN BEPXOBEHCTBa npaBa €C, po3poOUB JOKTPHHY KOHTp-
JMiMITIB, 4iTKO OKpecauBIIM Mexi ail npaBa €C B Itanii. l{g nokrpuHa
snepuie Oyna copMynboBaHa y pillieHHI Y cripaBi Frontini: SKLO NOJO-
xeHHs npaBa €C BBaKaTHMYThCS TAKMMH, 1110 NOPYIIYIOTh OCHOBHI PHH-
uuny Koxeruryuii Itanii abo HeBiguyxyBaHi npaBa ocoOu, To HalliOHAb-
HHU# cyans Mae npaBo 3BepHyTUcs no Koucturyuiitnoro Cyay Iramii i3
KJIOTIOTAHHSM ITPO BU3HAHHS HEIIIICHUMH aKTiB 1IPpo paTHdiKallito yCTaHOB-
unx porosopis €C. Cnia 3a3HayuTH, o craHoM Ha 2018 p. KoHcruryuiit-
uuii Cyn Itanii »onHOro pasy He 3aCTOCYBaB IO JOKTPUHY OO NpaBa
€C. Ane came 3arpoaa ii 3acTocyBanHs cnionykana CIT€C Bnepuie niTu Ha
MNOCTYIKH y TPAaKTYBaHHI JOKTPHHM BepxoBeHCTBA nipaBa €C. Y pilieHHi

' Jlus.: Cunpasa Case 11-70, Internationale Handelsgesellschaft mbH v Einfuhrund
Vorratsstelle fiir Getreide und Futtermittel (1970), EU:C:1970:114,

? lnB.: Cnpasa Case 126/81, Wiinsche Handelsgesellschaft v Federal Republic of
Germany (1982), ECLI:EU:C:1982:144,
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§ 5.1. JlokTprHa BepxoBeHcTBa npaa €aponefickkoro Cow3y Haa HALIOHATLHAM. ..

y cnpaBi Taricco CIIEC Bka3zaB, wo nonoxeHHs KpuminansHoro Kogekcy
[Tanii PO CTPOKHM MO30BHOT AaBHOCTI cynepedarts cT. 325 JIOEC, ockinbku
repeLIKO/KAIOTh 3aXKUCTy (iHaHCcOBMX iHTepeciB €C, ToMy CyaasM ciig
yTpUMaTHCS Bij ix 3actocyBanus'. KoHctutyuiituuit Cya Itanii y mpetoau-
pifHOMY 3anHTi y cnpasi M. 4. S.,, M. B. 3a3HayuB, wo piwenHs CIIEC
y cipasi Taricco nopyuuye sk KOHCTHTyUifHy ineHTH4HicTh ITanii, Tak
i mpaBa 00BHHYBa4YeHHX (B TOM 4yac fAK iTalificbKe 3aKOHOJABCTBO I'apPaHTYE
puLIKE piBEHb 3axUCTy iX mpaB). [Tanificbki cynai 3anponorysanu CIIEC
[eperIAHYTH CBOIO TMO3HMLI0, IHAKILIE BOHH 3aCTOCYIOTh JOKTPHHY KOHTp-
aimiTiB. I1ix 3arpo3oro BUHHKHEHHS Bijikputoro kouduikry i3 Koncrury-
pitaumu Cyaom Itamnii, CIIEC y pienni y cnipasi M. A. S., M. B. 3a3HauuB,
110 JONYCKAETHCA 3aCTOCYBAHHA HAlllOHANBHUX MpPaBHJ LOAO MOPAAKY
oburcleHHs CTPOKiB NMo30BHOI aaBHocti B Itanii. CIIEC aprymenTyBas
3MiHY CBOTO IIONEPEIHbOrO pillieHHd THM, 1O TaKi npaBuia B ITaiil Bia-
HOCATBCA O MPUHLMINY 3aKOHHOCTI, AKHH € KOHCTHTYHiIHHOW TpaguLieto
yCiX A€PKaB-4/EHiB, a TOMy HOMy Cilijl HaJaTH nepeBary NOpiBHAHO i3
HeoOXiJHICTIO 3aXUCTy ¢iHaHcOBUX iHTepeciB €C?. OTxe, Ha OCHOBI LIbOTO
pilIeHHA MOXHA CTBEP/KYBATH, 110 BinOy1ack OUeBH/IHA 3MiHa y niaxoxi
CITIEC woao abconroTHOro BepxoseHcTRa rpasa €C.

V Honewi Korcrutyuifinuii TpubyHan Haronocus Ha HENOPYLIHOCTI
npuHLMny BepxoBeHcTBa KoHcTutywil [Tonbili: «Moaenb €BponenchKoro
npaBa CTBOpHJIA HOBY CHMTYallilo, KOIH OJHOYAacHO QYHKLIOHYIOTb aBTO-
HOMHI NPaBOBI NOPSAAKY. X B3aeMHHII BIIMB He MOXe OYTH OnUCcaHuil
OBHOIO MIpOIO 32 J0NOMOrOK TpaaULiiHUX KOHLIETIIH MOHI3MY Ta 1ya-
miamy. ... KoHcTuTyuis 3anumaerscs HanBULMM npaBoM PecniyOniku Ione-
a uoA0 BCIX MDKHAPOAHHX J0TOBOPIB, AKI € 1715 Hei 000B’A3KOBUMH» .
Cnin 3a3HaunTH, Wo Koncrutyuiituuit TpuOyHan BHAINHB TP BapiaHTH
BUXOZY 13 CUTYaLil, KOJY HEMOXJ/IMBO BUPILIMTH KOMNi3il0 Mix rpaBom €C
Ta KOoHCTUTYLI€I0 32 JONOMOIOK «IPHXHIBHOIO 11 npasa €C» Tyma-
yeHHs. L{e 3mMina KoHetuTyuii, 3MiHa npaBoBoro peryntoBanus Ha piBHi €C
Ta NPUAHATTA piweHHs npo Buxia 3 €C. Cyaai okpecnunu Mexi aii npyH-
uuny BepxoBeHcTBa npasa €C y HanioHansHOMY NpaBonopsaaxy [loabuui.
Humu € HopMu, ki GOpMYIOTb KOHCTUTYUiHHY 1I€HTHUYHICTh AEpXKaBH:
no-neplue, e KOHCTUTYLIH Hi HOpMU y cdepi npaB Ta cBOOO AIOAHHH;
no-apyre, ue cepa komneTeHUil opraHiB Aep)kaBHOI BIaaH, ska He Oyna

' lus.: Cnipasa C-105/14, Taricco i in. (2015), EU:C:2015:555.
? lus.: Cnpasa C-42/17, M. A. S, M. B. (2017), EU:C:2017:936.
3 Mms.: Cnpasa K 18/04, Wyrok Trybunatu Konstutycyjnego z dnia 11 maja 2005 r.
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Tema 5. Bnnus npaea €sponeiicbkoro Coro3y Ha NpaBOBi CHCTEMH [AepiKaB-UJIEHIB...

nepenana Ha piBens €C'. [Tizniwe, 110 MO3MLII0 CyATi NOBTOPUIIH Y pillleH-
Hi y cnpaBi Npo KOHCTUTYUiHHicTh JlicaboHchkoro JloroBopy: nepenada
KOMITETEHT OpraHiB JAepxaBHOT Bnaay [Tonbiii HagHaiOHATBHUM OpraHaM
€C He € MiACTaBOIO A1 HAJaHHA 1M MOBHOBAXEHb /10 BUAAHHS NIPaBOBUX
aKTiB, AKi cynepeyars KoHCTUTYLIT.

BapTo miAKpecanTH, 1110 B OCTaHHI POKH KOHCTHTYLiAHI Ta BEPXOBHI
CyIM Bce 4acTillle BUKOPHUCTOBYIOTb IIOHATTS «KOHCTUTYLi#HA iAeHTHY-
HIiCTbY» JJIsl 3aXUCTy OOTPYHTYBaHHA HEOOXiAHOCTI OOMEMKEHHS NPUHLIMITY
BepxoBeHcTBa npaBa €C. Brnepure 1e nouaTts 6yno BHkopuctaHo ®ene-
paasHuM Konctutyuiiinum Cynom ®PH y Bxe 3ramyBaHoMy pilleHHI
y crpai Solange I. 3MiCT ILOTO NOHATTA OXOILTIOE OCHOBHI 3acafl KOH-
CTHUTYIIi1, MONOXKEHHS, B AKUX nepenbaueHi mpasa JIOMUHH Ta 00CAT KOM-
neTexLii opraHiB AepXaBHOI BIIaH, AKUH He Nijidrae nepeaadi Mi>kHapoa-
HHMM OpraHizauism.

YacTHHA KOHCTUTYLIHHX CYAIB HE 3anepeyye MOXJIMBICTh HACTYITHO-
ro KOHCTHTYUiIHHOTO KOHTpO:H0 rnipaBoBux akTiB €C. Xoua, 3rigHo i3 cT. 263
JO@€C nuue CITIEC ynoBHOBaXKeHH I KOHTPOIIOBATH AiHCHICTD aKTiB, BH-
nanux iHctutyTaMu €C. Lle nonoxeHHs Oyno aeranizoBaHe y NpaKTULI
CIIEC. Hanpuknan, y piluerHi y cnpasi Foto-Frost (Tak 3BaHa JOKTPHHA
Foto-Frost) Bka3aHO, 110 HaliOHa/lbHI CyAH HE MalOTh NOBHOBAXEHb BH-
3HaBaTH npasoBuil akT €C HeaificHuM. [le apryMeHTOBaHO TUM, 11O:

«OnHe i3 ocHoBHMX 3aBaaHb CITIEC — ue 3abe3nedeHHs: 0JHAKOBOIO
3acTocyBaHHs npaea €C HaLiOHATBHUMU cynaMu. Po3bixkHOCTI Mixk cyna-
MU JepXaB-WIeHiB Moao AilicHocTi npaBoBux akTiB €C cTaBUTHME i
3arpo3y €AHICTb 1pasoBoro nopsaky €C ta Oyae npuMeHlIyBaTi dbyHaa-
MEHTa/bHY BUMOTY NPaBOBOT BU3HAYEHOCTI»’,

TlepumM kOHCTUTYHIHHUM cynoM B €C, sKkuii 301HCHUB TaKUH KOHTPOJIb
oys Koncturyuiiinuit TpuOynan [Tonswi. Y 2011 p. BiH nepesipsAB Biano-
BiaHicTh pernaMeHTy Koncturyuii [Tonsiii, He BUSBUBIIH KOAHUX CyIIep-
euHoCTeH M’k HUMH. BaxnuBuM nuTaHHsAM OyJI0 BUIHAYEHHS TOTO, Y HOMY
caMe MOXe IMOJAraTH HeBiANOBIAHICTh KOHCTUTYUIT aKTIB BTOPUHHOTO
npasa €C y nopsaaxy posrisay KOHCTUTYHIHHOT ckaprd. Cyaai 3a3Hauuu,
1110 y ckap3i NOBHHHO OyTH BKa3aHO, L0 HOPMH BTOpHUHHOTrO npasa €C no-
pYLIYIOTh KOHCTUTYLIIHHI NpaBa Ta cBoOoau 0co0H, 3akpimieni y Konctu-
tyuil [Tomsmi.

' Mus.: Cnpasa K 18/04, Wyrok Trybunatu Konstutycyjnego z dnia 11 maja 2005 r.

? Nus.: Cnpasa K 32/09, Wyrok Trybunatu Konstutycyjnego z dnia 24 listopada 2010 r.

3 Mus.: Cnpasa Case 314/85, Foto-Frost v Hauptzollamt Liibeck-Ost (1987),
ECLL:EU:C:1987:452.
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§ 5.2. loktpuHa npamol ail npasa €sponeitcbkoro Cow3sy

[Toku wo, Koncruryuifinuit Cya Yexii € €1MHHUM HaLllOHAIBHUM CYLIOM
nepxkap-uiieHiB €C, akuil y cBoemy piwenni B 2012 p. Bu3HaB, o akT €C
6ya0 NPUIHATO ultra vires, TOOTO 13 NepeBHILEHHAM NOBHOBaXeHb. MoBa
itne npo piwenHs CIIEC y cnpasi Landtova, B kil Oyn0 BKazaHo, IO
Kouctutyuiiinuii Cyn Yexii y cnipasi npo c1oBanubKi IMeHcil J0NyCTHB nps-
My Ta OIOCEPEAKOBaHY AMCKPHMIHALIIO 3 OMNIAAY Ha HANiOHATLHICTS' .

smemeees  § 5.2. JlokTpHHA npAMOI Ail NpaBa
€sponeiicbkoro Cor3ly

[TpuHLMO BepxoBeHcTBa npasa €C Ge3nocepeHb0 MOB’ A3aHUM 13
NPUHLMIIAMH TIPAMOTO 3aCTOCYBaHHA Ta npsaMoi Ail npara €C. Y 3akoHo-
naBcTBI €C HEAOCTATHBO BU3HAUEHHS LMX KOHLEMUiH, IpoTe IopHaHYHA
JOKTPHHA po3pizHse iX. [IpAMo 3acTOCOBYBaHMMH BU3HAIOTHCA TaKi 32KOHH
€C, wo aiTh 6e3nocepeHbO B NIPABOBUX CHCTEMaX AcpXaB-4ieHiB Oe3
cneniaibHOT MPOLENYpH BIPOBaKeHHA. MOXINBICTE MaTH «npamy Oiro»
Ma€ TiNbKK Te 3aKoHonaBcTBoO €C, sike nependadae npaea, Ha AKi MOXKYTb
MIOCHJIATHCH NTPHUBaTHI 0cOOH MiJ yac po3misgy KOHKPETHOI CpaBH B Ha-
nioHanbHuX cynax. Crarrs 288 JJorosopy npo misnsHicts €C BH3Ha4aE,
1[0 IIPSIMO 3aCTOCOBYBaHHMH € periaMeHTH. Takoro oKpeMoro BU3Ha4€HHs
wono iHwMx axepen npasa €C B JloroBopi He MICTHTBCS, @ BIATaK — KOH-
LEILII0 «npAMol 0il» peiTH Jkepe npasa €C Oyno ornpalnboBaHO BUHST-
koo CIICC.

§ 5.2.1. [Ipsima fist Mo/105KeHb YCTAHOBYHX
aorosopis €C

KnroyoBuM pillieHHSM 1010 npAMoT Iii HOPM YCTaHOBYHX JOrOBOpPIB
€C € cripaBa Van Gend en Loos. Lo cripaBy iHKOJIM HaBiTh HA3HBAKOTh
«HaMBaXKJIMBIILIOKW 3a BCo icTopito €C». 3a dakramu L€l CripaBd KOHKpET-
HHM NPOAYKT, a came — KJIel, 3a TonaHIChbKUM 3aKOHOoAaBcTBOM OyJ10 nepe-
KBaJli(hiKOBAHO B iHILy KaTeropio, 110 Majlo HACTiKOM BCTAHOBJIEHHS Ha
Hporo Bumioro muta. CIIEC Bupimus, 10 Taka nepekBanidikawis nopy-
yBasa cT. 30 JloroBopy npo aisnbHicts €C (cT. 12 Jorosopy npo Cnis-

! lus.: Cripasa Case C-399/09, Marie Landtovad v Ceskd sprdva socialniho zabezpeceni
(2011), ECLI:EU:C:2011:415.
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Tema 5. Brius npasa €sponeiicbkoro Coto3y Ha NpaBoBl CHCTEMH JEPKaB-4ieHIB...

ToBapucTBO (1957 p.) 1o HabyTTsa uuHHOCTI JlicaboHcskuM Jloroopom),
BH3HAYHMBLIH, L0 11 HOpMa Ma€ OpaMy aito. OnHovacHo CITIEC BcTaHOBUB
KpuTepil mpaMoi Aii HOpM ycTaHOBYMX noroBopiB €C, ski, mpoTe, Mi3Hille
3a3HaNM NeBHUX 3MiH. Kputepii npamoi i

1) HopMa Mae OYTH 3pO3yMIJIO0 Ta HEIBOZHAYHOID;

2) HopMa Mae OyTH 6€3yMOBHOIO;

3) YMHHICTD HOPMH He IIOBHHHA 3aJ1€XKAaTH Bijl MOJaNbIINX Ail 3 00Ky
incrutyTiB €C abo nepxaB-4ieHiB.

CIIEC y 6araThox BHNaaKax BU3HAB HOPMH YCTAHOBYHX N0oroBopiB €C
TaKUMH, IO MAIOTh NIPAMY Jit0, 0COOMUBO Y CpaBax, 1[0 BUHUKAIH 3 K-
TaHb BiILHOTO PyXy TOBapiB, BITBHOIO IepecyBaHHs MpalliBHUKIB, PiIBHOT
OMJIaTé mpaui Ta KoHKypeHuUil. Takum unHOM, rpomansuu €C onepxanu
pealbHy MOXIHBICTb peajlizyBaTH npaBa, HaJaHi IM LIUMH BaXJIUBUMU
rany3samu nipasa €C, 0O6CTOUH iX Y HALIOHANBHUX CYax AepXaB-4JeHiB.
[Mpote CIIEC BU3HAB HE3NaTHUMHU MaTH NPAMY AiF0 HOPMH JIOTOBOPIB, AKi
BCTAHOBIIOKOTH 3arajbHi NPUHLUMITK 100 3araisHol aisasHocTi €C Ta 1T
iHcTuTyTiB. TAKMM YHHOM, NpAMa i € MOMNCTHBOIO JTMLIE SKIIO OPUINYHA
HOpMa HaJa€ NEeBHi #pasa IHANBINOBI.

Bepmuxanena npsama 0is. Y BUNaaxax, KoK ycTaHosui gorosopu €C
MOKNafalnTb 000B’ 430K NHlIe Ha AepxaBy-4ieHa €C, BianosizHa HopMa
JloroBopy MOXX€ MaTH BEPTHKANbHY MPAMY Ait0, BiTOWBaO4YU BiJHOCHHHU
Ha 3pa3oK iHOugio-Oepocasa. TlpsaMa fis Takoi HOPMH, BIAMOBiAHO, MOXeE
MaTH Micle JHLIE IOA0 NepXaBH, a He IMOoA0 iHMX iHauBiRiB. [Ipote
TEPMIH «Oepoicasa» Mae HIMPOKE PO3YMiHHS Ta BKIKOYAE HABITH OKpEMI
«opeanu depxcagu» (IUB. TeMy 5.2.4).

T'opuzonmanena npama 0is € MOXIJIMBOIO JHIIE Y BUNAAKAX, KOJTH
000B’A30K NOKIafeHo Ha iHAuBixiB. Llelt pisHOBUA nmpsMoi aii BinOusae
B3a€EMOBIJHOCHHM MixX iHnuBinamu. [Tpore TouHu#t 06cAT TOPU3OHTATBEHOT
npsamoi ail y npasi €C € 10CHTb CynepedIuBum’.

§ 5.2.2. lIpsima aia mixkHapoOaHUX yroa

He icHye 3arajpHOro npasuiia WOAO NPAMOI Aii MiXKHAPOAHUX Yrof.
Xoy 10 MIXKHAapOAHHX YTOJl 3aCTOCOBYIOThCS TaKi K cami KpuTepii, Ak 1 10
HOPM YCTaHOBYHX J0roBopiB €C, Aye YacTo BOHH MifIATalOTh By KYOMY

' Jlu.: Cripaa 43/75, Defrenne v. SABENA (No. 2) (1976) ECR 455, (1976) 2 CMLR 98.
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§ 5.2. loxTpuHa npsamot aif npasa €sponeiickkoro Colozy

mryMadeHHio. Y aeskux cnpasax CIIEC BU3HAaB MOXIMBICT NPAMOI Hii
HOPM MDKHAPOIHHX yrof, a B iHuKX — Hi'.

Yeoou npo acoyiayiio mixe €C ma inwumu kpainamu. lle — ocobnuBui
g MixHapoaHux yroa €C, yknaneHux 3rigHo 3i ¢r. 217 Jlorosopy npo
aisnpHicTh €C. Tlpore CIIEC Bu3HAaB, WO Taki YroAM TEX 31aTHI MaTH
npaAMY IO, SKIIO BOHM BiANOBINIOTh 3arajlbHUM BUMOTaM, SKi BHUCyBa-
tothes 10 yroa Mixk €C ta aepxkasamu, gki He € unenamu €C?2 Ha csorozn-
Hi feAKi HOPMH yToJl Ipo acouialilo (Hanpukiaj, MOJA0KEHHS yToau Mpo
acouiauiro Mixx €C ta TypeuunHorw) 6yno susnaHo CITIEC Takumu, 110
MaroTh IPAMY 1ito’, Jloci HeMae CyAOBOI MPAKTHUKHU LI0A0 BUIHAHHS [TPAMO]
1ii MoJOXKEHb Yroau Mpo acouiauilo Mix Ykpainowo Ta €C B npaBoBiii
cucremi €C.

Ye00u npo napmuepcmeo ma cnispobimuuymeo mix €C (Ta nepxapa-
mu-ureHamu €C) ta kpaiHamu konuuHboro CPCP (HOBMME He3anexxHUMHI
kpaiHamu). [10/10)KEHHS UMX yrod, YKIaA€HMX 3riaHo 3i ¢T. 352 Jlorosopy
npo AisIbHICTE €C, TEOPETHYHO 31aTHI MaTH pAMY Aito. Y pilleHH] y crpa-
i Simutenkov CI1I€C Bu3HaB, 1110 NON0XKEHHS YTOAHM NPO NapTHEPCTBO Ta
cniBpobiTHMLTBO Mixk €C i Pocilicbkoto @enepauieio MaOTh OIpAMy Ail0
na teputopii €C*. Mox1Bo, 110 AesKi MOJMKeHHS Yroau Npo acouialio
mix €C i YkpaiHOIO MOXyTb MaTy npsaMy aito B €C 3a aHaJori€lo cnpasy
Simutenkov.

—ee  § 5.2.3. IIlpsima nis pernamenriB

3rigHo 3i cT. 288 lorosopy npo aiansHicTs €C periaMeHTH He MoTpe-
ByioTh MoAaNbIIOl iIMITeMeHTalil B 3aKOHOA@BCTBO JepXKaB-4JIeHiB Ta
€ IPAMO 32CTOCOBYBaHHMH, a BIJITAK — MOXXYTb MaTH iIK BEPTUKAIIbHY, TaK
1 rOpH30HTaJIbHY NpAMY ito. [IpoTe npsaMa 3acTOCOBYBaHICTh HE 03HAYaE,
L0 yCi perJaMeHTH aBTOMAaTHYHO MAIOTh NIPSIMY JIi0: PErNiaMeHT He MOXe
MaTH NpAMOi Iii, AK1o Horo chopMynbOBaHO HEYITKO, TOOTO KO BiH 40-

' [us.: Cnpasa 104/81, Hauttzollamt Mainz v. Kupferberg and Cie KG (1982) ECR
3641, (1983) 1 CMLR 1, Ta cnipasa 87/75, Bresciani v. Amministrasione delle Finanze dello
Stato(1976) ECR 120, (1976) 2 CMLR 62.

? Nlus.: Cnipasa C-192/89, S. Z. Sevince v. Staatsecritaris van Justitie (1990) ECR [-3461,
(1992) 2 CMLR 57 ta cnipasa 12/86, Demirel v. Stadt Schwabisch Gmund (1987) ECR3719,
(1989) 1 CMLR 421.

* Nus.: Cnpasa C-18/90, ONEM v. Kziber (1991) ECR 199.

4 Nus.: Cupasa C-265/03, Simutenkov v. Ministerio de Educaciyn y Cultura, Real
Federaciyn Espacola de Futbol (2005) ECR 1-2579.
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Tema 5. Bruua npasa €Bpornteiicbkoro Corw3y Ha MpaBoBi CHCTEMH [epXkaB-4IIeHiB. ..

3BOJISE JEPKABI BUIBHO TIIYMauWTH Horo Baxusi nonoxexHs. [loxo 3a-
XOJiB MOAaNBINOT iMIJIEMEHTANIl 3arajbHUM IIPABHIIOM € Te, L0 BOHH
MOTPi6HI TINBKH AKLIO € «abCOMOTHO HEOOXITHUMHUY .

§ 5.2.4. [Ipsama ais AMpexTHB i pilieHb

Ha BiaMiHy BiJl peNJaMEHTIB IUPEKTHBH HE € NIPSAMO 3aCTOCOBYBAHUMH.
TIpore CIIEC Bu3Hae B pileHHi y cripasi Grad v. Finanzamt Traunstein?,
1[0 KOJIM 33TOBOJIEHO BiJILIOBiIHI BUMOTH, BU3HAaUY€eHi B cripasi Van Gend en
Loos, pillieHHs Ta TMPEKTHBH MOXYTb MaTH npamy airo. OHak i noci 3a-
JMIIAIOTECA CYMHIBH LIIONO TOTO, YM MOXKE PillIEHHSA MAaTH TOPU3OHTAIbHY
npsAMY i10, KILO BOHO afpecoBaHo Aepxai-uneHy €C.

Baxn1BOIO JOJAaTKOBOIO YMOBOIO MpPsIMOT il IUPEKTHB € 3aKiHYCHHA
tepMiny ix imnieMenTauii. CIT€C 6araropa3zoBo BH3HaBaB, LIO JMlIE JH-
PEeKTHBH, 3a3HaYEHHUH TEPMIH IMIUIEMEHTAlil SKMX MHMHYB, 3[aTHi MaTu
npsamy Aito’. BoHH MOXyYyTh MaTH NpsMY [il0 TakoX y BUIAAKaX, KOJIH
iMIeMenTanio 6y10 34iHCHEHO HENMOBHICTIO 260 HEHANEKHHMM UHHOM®,
[TpoBiqHUM pIlIEHHAM 3 MUTAHHA NpAMOl Ail AMPEKTHB MOXKHA BU3HATH
Marshall v. Southampton ma South West Area Health Authority
(Teaching) (No. 1)°, B axomy CITEC BcTaHOBUB, 1110 IUPEKTHBHU 34aTHI MaTH
NYlle BEPTUKANbHY NMpsaMy Aito. [IpoTe lie pilleHHA 3aUILHI0 CYMHIBH
1110J10 BU3HAHHS AEpKaBH Ta 11 «arenTis». ToMy mi3Hiiue B pilueHHi y crpa-
Bi Foster v. British Gas plcS CIIEC cdopMyntoBaB TEKCT A1 BU3HAUYEHHS,
YK € KOHKPETHA YCTAHOBA ar€HTOM JIepKaBH: 1) ycTaHOBa He3aleXHO BiJ
if mpaBoBoi POpMH Mae BiANOBiAaTH 32 HaJAaHHS MEBHOI MOCIYTH MyOniy-
HOTO XapakTepy; 2) ueil o00B’sI30k Ma€ BCTAHOBJIFOBATHCS [IEPKaBHUM
aKToM; 3) Take HaJaHHs MOCNyTH NyOai4HOro Xapakrepy Mae BinbyBatucs
i KOHTPOJIEM JepXKaBH; 4) 3 L€l METOI YCTaHOBa Mae OyTH HazineHa

' us.: Cnipasa 230/78, Eridiana Zucheerifici Nationali v. Ministre de | 'Agricalture et
des Frets (1979) ECR 2749,

2 NIus.: Cnpasa 9/70, Grad (Franz) v. Finanzamt Traunstein (1970) ECR 825,
(1971) CMLR 1.

3 Hus.: Cnpasa 148/78, Pubblico Ministero v. Tullio Ratti (1979) ECR 1629,
(1980) ICMLR 9%6.

¢ Nus., Hanpuruian: Cnpaea 51/76, Verbond v. Nederlandse Ondernemigen (1977) ECR
113.

5 Nus.: CnipaBa 152/84, Marshall v. Southampton and South-West Hampshire Area
Health Authority (Teaching) (Ne 1) (1986) ECR 723, (1986) 1 CMLR 688.

¢ lus.: CnpaBa C-188/89, Foster v. British Gas (1990) ECR 1-3313, (1990) 2 CMLR
833.
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§ 5.3. BignosinansHicTs nepkaB-4nenis nepea iHAMBIAAMH 32 MOPYLUIEHHS MPaBa...

ocoOMMBHMH MOBHOBA)XEHHSMH, 1110 BUXOAAThH 332 MEXI Npas i 000B’A3KiB
iHMBIIB y 3BHYAHHUX BIIHOCHHAX.

Y piuieHHsx 1o cupasax Yon Colson v. Land Nordrhein-Westfalen' Ta
Harz v. Deutsche Tradax GmbH? CITE€C BcTaHOBHMB NPUHLIUIT HETIPAMOI Ail,
3riJHO 3 AKMM HalLlOHaJbHI CyA¥ NOBUHHI 3aCTOCOBYBATH HalliOHAJBHE
[paBo BiANOBIAHO 3 UiNSAMH AMPEKTHBH, HABiTh TaKoi, 110 HE MAE NPAMO]
ait. CIIE€C Bu3HauuB, 1o BianosiaHo 1o c1. 4(3) Horosopy npo €C Bci
pepkaBu-ieHH €C MaloTh BXHBATH BCIX HEOOXITHUX 3aXOAIB I BUKO-
HaHHA CBOIX 3000B’s13aHb 3a npasoM €C. TakuM YMHOM, HalliOHATIBHI CYIH
JiepKaB-4IIeHiB 3riaHo i3 cT. 288 JJoroopy npo nisubHicTs €C 30008’ 13aHi
3a0e3NEUHTH JIOCATHEHHS Pe3yNbTarTiB, NependaueHnx JUPEKTHBAMH.

Y cBoi#t nogansLiit npaktuui CI1EC 3H0B nporonocus 060B’A30K Ha-
LiOHAIIBHUX CYHIB JepXKaB-WIEHIB TIyMauyHTH HalliOHALHE [TPaBO y CBITIi
npasa €C’, a TAKOX NPOJEMOHCTPYBAB CBOIO PilllydiCTh He MOLIMPIOBATH
[TPUHLHMILY TOPH30HTAJIBHOI MPAMOT Aii Ha TMPEKTHBH.

memme—  § 5.3. BianosiganbHicTe aepkaB-uieHiB mepes
iHaMBiIaMH 32 NOpyLIEHHS MPaBa
€Bponeiicbkoro Cor3sy

[TpaBo €C Hagae iHAMBIIaM LIMPOKI MOXKJIMBOCTI 3aXHCTy CBOIX NPAaB,
NopyLIEeHMX K AepKaBaMH-uieHamu, Tak H iHcturyTamu €C (cxema 5).
BinwkonyBaHHs 30HMTKIB IpH LUBOMY € OJHHM 3 HalOinbW eQeKTHBHHUX
iHcTpyMeHTiB. K10 Mae Miclle NOpyuIeHHsS NpaB, HallaHUX 1HAHBIIOBI
nipaBoM €C, BiH Ma€ MOXJIMBICTb CTATTH 30MTKH 3 MIOPYLUHHKA, SIKUM MOKE
OyTH K AeprkaBa-ujeH, Tak i incturyT €C.

[l{ono pepxaB-uneHiB €C HalbiNbII MOLIMPEHUM € IHCTUTYT BiAINO-
BiZaJIBHOCTI 32 NopyLUeHHs npaBa €C, 110 BKJIOYA€E IPUHLIHMI BIANOBIAATb-
HOCTI 32 HEIMIIJIEMEHTALII0 JUPEKTHB Ta OiNbLI IUMPOKHU IPUHLIXN BiAMO-
BizanbHOCTI 32 Oyab-sfki nopyueHHsa npasa €C nepxxaBaMHy-4jieHaMH
ycTaHoBuHXx jporosopis €C.

! Nus.: Cnpasa 14/83, Von Colson and Kamann v. Lanel Nordrhein-Wesnfalen
(1984) ECR 1891, (1986) 2 CMLR 430.

2 Nus.: Cnpasa 79/83, Harz v. Deutsche Tradax (1984) ECR 1924.

> luB., Hanpukaana: Piwenns y cnpasi C-106/89, Marleasing SA v. La Comercial
Alimentacion S4 (1990) ECR 1-4135, (1992) 1 CMLR 305 Ta piienns y cnpasi C-91/92,
Faccini Dori v. Recreb Srl (1994) ECR 1-3325, (1995) 1 CMLR 665.
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Tema 5. Brutus npasa €sponeiicekoro Coto3y Ha npaBoBi CHCTEMH A€PKAB-UJIEHIB. ..

—————  § 5.3.1. IIpunuMn BianoBigan1bHOCTI A€pKAB-UIEHIB
3a HeiMIJIEeMEHTAUi0 AHPEKTHB

PienHs y cnpasi Francovich ma Bonifaci v. Italy' y nesixoMy ceHci
Oyn10 PeBOIIOLIAHNM 1 3HAYHOIO MIPOK0 YCYHYJIO TPYAHOLLI, A0 AKHX MPH-
3B€J1a HEMOXITHBICTh TOPH30HTANBHOT NpsAMOT il AupekTHB. [IpuHUKTL, SKUi
scranosneno CIIEC y pileHHi no uii cripasi, monsrae B ToMy, IO AepKaBa-
uien €C, sKa BUACHO He IMIIeMeHTyBajla aAupekTBy €C B HalliOHaJTbHE
3aKOHOIABCTBO, BIAIOBifaNbHa NEepel iHAUBIAAMH, IO 3a3HATH LIKOIH
B pe3yJIbTaTi Takoi 6e30i41bHOCT] JepKaBH.

3a akraMu L€l cripaBy ITanis B4acHO He iMILIEeMEHTYBaJjIa JUPEKTHBY,
siKa BUMaraJia BiJl I€p)XaB-1JIeHiB CTBOPEHHS creuiansHux (GoHais, Biano-
BiflaNIbHMX 3a BUILIATY KOMMEHCAUiH MpaLiBHUKaM 32 YMOBU OaHKPyTCTBa
nignpueMcTB. Ha MomenT, konu rpoMansHu ®pankosud, bonidadi Ta
iHmi BTpaTHay podoTy BHacnigok OaHKpyTcTBa pobotonasus, [tanis we
He IMIUIeMeHTyBala 3a3HadeHy aupektuy. CITEC Bupimus, uio Itatis
Malla BUIUIATHTH MM NpaLiBHHKaM KOMIIEHCAI[il0 32 HECTBOPEHHS Buac-
HO BiANOBiAHHX GOHIIB, a BiATaK — 32 HEIMILIEMEHTANI[0 TUPEKTHBH.
Amnanizyroun cT. 4(3) Jorosopy npo €C (Ha to#i yac ct. 10 Jorosopy
npo CnisroBapucteo 1957 p.), CIIEC aifiiioB BUCHOBKY, 1110 MipKyBaHHS
«e(eKTUBHOCTI» BHMAaraloTh, 1106 iHAUBIAaM OY0 HaJaHO MOXJIHBICTE
ofiepXaHHs KOMIEHcallii 3a mopyweHHs npaea €C nepxkasoto-uneHoM €C.

Ymosu, 3a axux Oeprcasa € 8i0n0gidaNbHOI NEPed 2POMAOIHAMU 34
HeiMnaeMeHmayiro OuUpekmus.

1) HelMnIEMEHTOBaHA AMPEKTHBA Mae HAaBaTH iHAWBIaM TNpasa,

2) ofbcsr uux npae Mae OyTH BU3HAYEHO Ha MiACTaBi i€l THPEKTHBH;

3) norpibHa HafABHICTH NMPHYUHHO-HAC/IAKOBOTO 3B 3Ky MIX MOpY-
LIEHHAM Ta 30MTKAMH, AKUX 3a3HaB iHAUBI.

[1py LbOMY HE Ma€ 3HAYEHH:A, YH MOXE AUPEKTHBA MaTH NMpAMy Zii0;

[TepBHHHMM [IPU3HAYEHHAM LBOTO IHCTPYMEHTY € CTUMYJIIOBAHHS JIEp-
xap-wieHiB €C 1040 foTpyMaHHs npasa €C, TOMy MOXHa CTBEPIKYBATH,
1110 TPOMAJSHCTBO 1HIIMBiA, AKHH 3a3HaB 30UTKIB, HE Ma€ ICTOTHOTO 3Ha-
yeHHS (3BHYaNHO, AKIIO TUIbKH KOHKpETHA JUpEKTHBa He mnepenbadae
MeBHOro KoJla cy0’eKTiB, 11010 AKHX BOHA YMHHA). TOMY 3 NIEBHUMH 3acTe-
peXeHHAMH I'POMAasfHH iHIIMX KpaiH (30kpema it YkpaiHU) TakoX MaroTh

! Mus.: Cnpasu C-6&9/90, Francovich and Bonifaci v. Italy (1991) ECR 1-5357,
(1993) 2 CMLR 66.
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§ 5.3. BianosiganeHicTh JepxaB-uneHiB nepes iHAMBIAMH 3a MOPYILEHHS NPaBa...

MOXJIHMBICTB CTATYBaTH 30MTKH 3 IepxkaB-uieHiB €C, Ko iX mpasa mo-
pyLLIEHO.

Xouya cnoyaTKy el HOBUI IHCTPYMEHT 3aXHCTY ITpaB rpoMaisH OyB
[pU3HAYEHUHA 1715 BUPILIEHHS TPYAOBMX CTOPIB i CMIOPiB, IO BUHUKAKOTH
y BHMNa/IKy OaHKpYTCTBa, HOro noTeHuiiHa cpepa BAKOPUCTAHHS € Iyxe
pnpokoto. Piluenns y crpasi Francovich ycyBae Oyab-sKy 3aiHTepeCOBa-
nicTs AepxaB-ujieHiB €C He iMIIEMEHTYBaTH BYacHO aupektHsH. Lle pi-
ieHHA Hajae iHAuBi1aM eeKTHBHMIM 3aci0 CTATHEHHS 3 IepKaBu 30UTKIB,
CIIpUYHMHEHHMX HEXTYBAHHAM HOPMaMH JMPEKTHBH, Ha Ky HE MOXHA 0e3-
[locepeiHbO NocUIIaTHEA 3a OpakoM HOPM MpAMol Ail. TakuM YMHOM, IPHH-
uun Francovich ckopillle 10NOBHIOE, HIX 3aMiHIOE, TPUHUMI NpsAMoOT aii
JMPEKTUB.

e § 5.3.2. IIpuHUMN BiANOBiAANBLHOCTI A€P2KAB-UJICHIB
3a nopyweHHs npasa €C

[licns pimenus y cnpasi Francovich CIIEC y noganbuux cBoix pi-
UICHHAX MPOTOJIOCUB GibIll 3aralbHHUM, «YHIBEPCAIbHHA» TPUHLMI Bij-
MOBiAaTbHOCTI AepaB-uiieHiB 3a nopyuueHHs npasa €C'. BianosinHo 1o
IbOro MPHHUKNY AepxkaBa-uieH €C, BU3HAHA BUHHOIO B MOPYLIEHH]
npasa €C, 3060B’s13aHa BiqUWIKOAyBaTH 30MTKH, 3aBJaHi He JIUILE HEiMII-
J€MEHTALI€I0 IMPEKTUBHY, a i 33 NopyIleHHs HIIKX 3000B’43aHb, AKi BU-
IJIMBatOTh 3 ycTaHoBuux porosopiB €C. CIIEC ycraHOBUB, 10 8i0n086i-
oanbricmb 0epaicas y euenidi 8I0wKoOyeants 36umKie Modxce Hacmasamu
He UULe KOMU 0epicasa-vien He 8XCUAa IMIIeMeHmayiiHux 3axo0is 3 6npo-
8AONCEHHA OUPEKMUBU 00 HAYIOHANLHO20 3AKOHOOABCMEA, Ane MAKONC
KORU HAYIOHAAbHUL 3aKOHOOAB8eYyb CBOIMU OiAMU NOPYULYE NOTONCEHHS
ycmarnoguux 0ozoeopie €C. Iliznie CI1IE€C we Ginbuie nowUpUB UeH
IPUHIIMI 1 OTONOCHB, 110 NOPYUIEHHS MON0XEHb YCTAHOBYHX JIOTOBOPIB
€C MoxyTb MaTH Micle 3 60ky Oyab-KOro oprady AepxaBHol BJIaiu Aep-
xaBu-wieHa €C (aK 3aK0HOAaBYOl, TaK i CY/I0BOT UM BUKOHABYOI BIAJH) Ta
He 0OMEeXYIOThCS JIHIlIE MOPYLUIEHHAMH HOPM, AKi MaloTh IpSIMY Ail0.
Y uboMy pasi yMOBH BiANOBiAa/1bHOCTI OyNyTh BiAPi3HATHCS 3aJ€KHO BiJ
XapakTepy HOpYLUEHHS.

' Aus.: Copasa C-46/93, Brasserie du Pxcheur SA v. Germany (1996) ECR 1-1029,
(1996) 1 CMLR 889, ta cnpasa C-48/93, R. v. Secretary of State for Transport, ex parte
Factortame Ltd. (Factortaem I11) (1996) ECR 1-1029, (1996) 1 CMLR 889.
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Tema 5. Brutns npasa €sponeiickkoro Cor3y Ha MpaBOBi CHCTEMH JepXKaB-WIEHIB. ..

Ymoeu gionosioarenocmi depaxcasu-unena npu nopywenni npasa €C:

1) HopMa npaBa €C, sKy nopylieHo, MOBUHHA HaAaBaTH iHAMBIAOB]
(no3uBaueBi) NeBHI cy0’ eKTUBHI Npasa;

2) nopylueHHs Ma€ OyTU 10CTATHBO CEPHO3HUM;

3) mae OyTH NpAMHI DPUUUHHO-HACTIAKOBHH 3B’ 30K MiX MOPYLLUEH-
HsIM 3000B’ I3aHHS, AKE NIOKJIAZAEHO Ha AepxaBy-uneHa €C, Ta KOO0, IKY
3a3HaB 1o3uBay’.

CIIEC BcTaHOBMB TaKi OUIHOYHI KPHTEpPil BUSHAYCHHS CEPHO3HOCTI
NOPYIIEHHS, AK: BAXIHUBICT Ta OJHO3HAYHICTE NOPYLIEHOT HOPMHU; obcar
JUCKpeUil, 0 HAJA€eThCs HALliOHAJbHUM OpPraHaM; HasBHICTb yMHCIY
3 OOKy MOPYLIHHKA; BUIIPaBJaHHA NOPYLIEHHIO, CIPHAHHS MOPYUICHHIO
3 60Ky Oyab-sikoro iHCTUTYTY €C; BUpillleHHs OUTaHHS, Y4 MaJio Miclie
BXKMTTA HOBOTO 3aXOfy, YH MPOCTO MPOJOBXKEHHS il B)K€ YHHHOTO aKTa.
Harpukuiian, 3a KputepieM 00cary AMCKpelii y BUNAAKY, KONU JAepKaBa-uieH
€C He Mae npasa Ha CBiil po3cyn obupaTH GOpMH 3aKOHOIABYOTO 3aKpi-
TUIeHHA nonoxeHb npasa €C abo A03BONEHI MEXI poO3Cyay € IyXKe He3Ha-
4yHUMH, OyIb-fiKe IOPYIIEHHS CKOpillle 3a Bce Oyae BU3HAHO JOCTATHbLO
CepHo3HUM?.

e § 5.4. BinnoginaabHicTs
€sponeiicbkoro Coro3y

€poneiicbkril Cor3 € PUAMYHOK 0¢OD0I0 Ta 3MaTHUN HECTH HOPH-
nuuHy BixnosinanbHicTs. CratTa 340 [{orosopy npo aisneHicts €C pos-
pi3Hs€ do206ipHy Ta no3adozosipHy BianosifansHicTs €C.

Jlozogipna sionogioanbHicmb MOXeE MaTH Miclie 32 HasBHOCTI KOHTp-
akty Mix €C Ta inauBinom. Yacruna 1 c1. 340 [Jorosopy npo IisJbHICTH
€C BCTaHOBIIIOE NPaBUIIO, 3T1JHO 3 AKHM YMOBY JOTOBipHO! BiANOBIAATIb-
Hocti €C BU3HAYal0ThCs HAllIOHAJIBHUM NTPaBOM abo0 BiAMOBIIHUM KOHTpaK-
tom. Taki cropH MiAcyaHi BiANOBIAHKM HallioHaIbHUM cynam. KOpucaukuis
CIEC He NOUWMPIOETLCA Ha JAOTOBIPHI CIPaBH (AKIIO TiJIbKH HE Ji€ SK
MiXHApOMHHUIA apOiTpaXkHMA opraH BixnoBigHO 10 cT. 272 JloroBopy npo

! Ak 6aunMo, y «dopMyni» ®PpankoBuua He Oyio BUMOrd CEpHO3HOCTI, alle X He-
iMnieMeHTalli% TUPEKTHBH BXe caMa 1Mo cobi CTaHOBUTH HOCUTH Cepilo3He NOpyLUEHHS
npasea €C.

? Nus., Hanpuiian: Pilwenns y cnipasi C-5/94, R. v. Ministry of Agriculture, Fisheries
and Food, ex parte Hedley Lomas (Ireland) Ltd. (1996) ECR 1-2553, (1996) 2 CMLR 391.

78



§ 5.4. BinnosinansHicts €sporneiicskoro Corosy

pisspHicTh €C). CTOpoHOKO y clipasi B HAUIOHANBHOMY Cy.i B TAKHX BH-
naznkax € €C.

Bianosiaxo 10 4. 2 ct. 340 Jorosopy npo aisnibHicTs €C nozadoeosip-
ya BianoBifaneHicTs €C nossrae B Tomy, 1o €C 300608’ 13y€Tbes 3rifHO i3
saraJbHHMH TIPHHLMOAMHU NpaBa, sKi NOAUISAIOTLCA Jep)KaBaMH-4JIeHaMH,
BiZIILIKOAYBATH 30UTKH, 3aM0AidHI BYMHKaMH iHcTUTYTiB €C abo ix ciyx-
GoBUMH 0c00aMH y 3B’S3Ky 3 BUKOHAHHSAM iX cl1yx00BHX 000B’A3KiB.
VY Tak¥X BHIIAJKax IOPUCIMKLIIO LI0A0 Takux cnpas Oyae maru CIIEC.
Hemae ®OIHUX 0OMEKEHD 1100 KoJla ocid, sSKi MOXyThk OyTH NO3KHBauaMH
3a u. 2 cT. 340 Hororopy npo nisutsHicts €C. [IpoTe icHye no3oBHa AaB-
HICTh — YacoBe OOMEXEHHS, 10 CTAHOBHTH 5 POKIB Bij MoAil, o € mia-
CTaBOIO U1 BIANIOBIAANbHOCTI.

Enemenmu nosadozogipnoi sionosioanviocmi €C':

1) HagBHICTb HeNpaBOMIpHUX NIl uM Oe3qisNBLHOCTI IHCTUTYTY abo
cnyx6oBus €C;

2) HasBHICTb WIKOAH (30UTKIB) y Mo3KBaya;

3) NpUYMHHO-HACIIIKOBUH 3B’A30K MIX JisiIMH IHCTHTYTIB (C/Ty>KOOB-
uiB) €C Ta 30MTKaMH, SKUX 3a3HAB IHAUBIL.

[1py LUbOMY HEpaBOMIpHI il iHCTUTYTIB abo ciyxboBuiB €C MOXYTb
OyTH Pi3HOTO XapakTepy, Hanpukaaa: Aii un Oe3nisnbHICTh aAMiHicTpaLii
(30KkpeMa, HaJaHHA HenmpasauBoi iHbopMauil); HeobepesxHi il ciryx60BLIB
np¥ BUKOHAHHI CBOIX 000B’S3KiB; NPHIHATTSA HE3aKOHHOIO aKTa, 10 Ma€
HEraTUBHI IOPUAMYHI HaAcHiAKH, abo Oe3miAcCTaBHE HENPUHHATTS
000B’13KOBOI'0 aKTa, KOJIM ICHYE TaKHii 060B’A30K.

Kpumepii sionogidanvnocmi €C 3a nopyuienns, nos 'sA3aHi 3 3aKOHO-
O0a8UUMU AKMAMU, SIKi CMOCYIOMbCA eKOHOMIYKOT nonimuku. 1) 3aKoHOAaB-
YMii aKT Ma€ CTOCYBaTHCA MUTaHb eKOHOMIYHOT MOJITUKY; 2) MOBHHHO OyTH
HasiBHAM MOPYIUEHHA HOPMH, 110 3aXHIUA€e Mpasa iHAMBIAA (HANPHKIAL,
MOpYIIEHHS IPUHLIKIIB MPONOPUIHHOCTI, PIBHOCTI, TErITHMHHUX O4iKYBaHb);
3) nopy1illeHHs MOBHHHO OYTH «JOCTAaTHBO CEPHO3HUMY (HANPUKIIA, KOJIH
BiANoBiaHMiH iHcTHTYT €C 1eMOHCTPAaTHBHO Ta CEpPHO3HO BUHILIOB 32 MEXI
CBOIX NOBHOBa)KEHb ).

[Ipn po3rnaai Takux crnpaB 3BU4aiiHO OepyThcs 10 yBard MoBeAiHKa
BIAMNOBIZaya Ta NPaBOBi HACIIAKH BYHHEHOro mopyueHHs. [Ipy upomy
30UTKM MatoTh OyTH Ge3nocepeHiM HACTIKOM HEMPaBOMIpHHX IiH?.

! ne.: Cnipasa 4/69, Lutticke GmbH v. Commission (1971) ECR 325.
2 Tus.: Cnipau C-104/89 & 37/90, Mulder v. Commission and Council (1992) ECR
[-3061.
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Tema 5. Bniue npasa €Bponeiicbkoro Cowo3y Ha MPaBOBi CHCTEMH [epXaB-4uJIeHiB. ..

s § 5.5. CynoBuii nepersisia akTiB iHCTHUTYTIB
€sponeiicbkoro Corw3ly

Hopmu, ki CTOCYFOTBCS CyI0BOrO nepernsay akTis €C, € BaxIUBUM
npolecyalbHUM IHCTHTYTOM rpaBa €C Ta CyTTEBOIO rapaHTIe0 3aXUCTy
IHAMBINAMH CBOTX NPaB BiX 3/10BXHBaHb 3 60Ky iHCcTHTYTiB €C. Haitronos-
Hillli BUIH CyZOBOIO neperisiny nependaueno ct. 263 Ta c1. 265 Jorosopy
npo gisneHicTs €C. 3a 3pa3oK CHCTEMH CYNOBOTO Tiepernsay Oyso B3fTo
BiAMOBIAHI MONOXEHH QPaHIY3bKOTO aMiHICTPATHBHOTO Ipasa. 3riaHo
3i ¢T. 263 Jorosopy npo nisipHicts €C CITEC Moxe neperipaTH AisBHICTE
incTutyTiB €C 3 METOIO BU3HaYeHHs AificHOCTI ix akTiB, [IpudoMy y pasi
3aq0BONIeHHs BUMoT nosuBada CITEC cBoiM pimieHHAM no30aBise Biamno-
BiAHHI aKT IOPHUAMYHOI CHIM Ta MOXE BUMAaratu BiJ OpraHy, kUi Horo
BU/aB, Bi/ILIKOTYBaTH BC MOXUIMBI 30UTKH, 3aBIaHI [103MBa4eBi MPUAHATTAM
HempaBoMipHOro akTa. 3a cT. 265 Jorosopy npo pisubHicTh €C (sKa A0MOB-
Hro€ cT. 263) CITEC Moxe po3rsHyTH O6e3aisbHICTb iHcTUTYTIB €C, KONy
Ha HUX MMOKJIa1eHO 000B’I30K BUHHATH il.

— §5.5.1. EneMenTH cynoBoro neperisiiy aKTis
iHcTuTyTiB €C 32 cT. 263 [lorosopy
npo gisuibHicTs €C

Hanesicnicms akma 0o muny, wo mooxce dymu nepeananymum CIIEC,
Jlo TaKoro THIY HalleXaThb periaMeHTH, AUPEKTHBY Ta pillleHHs. PekoMeH-
Jauil Ta BUCHOBKY BHKITIOUEHO 3 KOJa akTiB, 1o posrnsaaarwTtscs CIICC.
[IpoTe KOXKHOTO pa3y, pO3INAJAlYH NEBHUH aKT HA HOro BIAMOBiAHICTSH
BuMoraM yctaHoBunx goroeopiB €C, CIIEC mae aHami3yBaTH He THILE
¢dbopMy aKTa, a H TakOX HOTo CyTh, @ BIITaK — MOXJIMNBI CHUTYallil, KO pe-
KOMEHAALli}0 YH BUCHOBOK Oyze nepekBaniikoBaHO Ha MPUXOBaHUM pera-
MEHT, IMPEKTHBY UM PillIeHHS Ta I0JaHO Ha CYAOBUH meperysan’.

Cmamyc nosueaua. [1lo3uBadi MoxyTs OyTH NpHBiNeioBaHi (JepxaBu-
uienn €C, Paga €C, Kowmicisg Ta €sponeiicekuii [Tapnament?) abo HenpH-
BinetioBaHi (IHOWBIAHK 3a TEBHHX 00CTaBUH). IHAMBIT MOXKE OCKAPKHTH!

! Jlus.: CripaBa 60/81, IBM v. Commission (1981) ECR 2639, (1981) 3 CMLR 635.
2 Tus.: Cnpaea C-70/88, European Parliament v. Council (Chernobyl Case) (1980) ECRI-
2041, (1992) 1 CMLR 91.
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§ 5.5. Cynosuit nepernaa axTiB incTrTyTiB €Bponeicskoro Corosy

a) piLUEHHA, aIPECOBAHE JI0 HBOTO; 6) pilleHHs y GOPMI pEIaMenTy,

B) pilLEHHS, aipeCOBaHE 0 iHIIOT 0COOH, AKLIO BOHO 6€3n0CepeaHbO
T4 IEPCOHATIBHO CTOCYETHCA M03HBAYA.

VY UbOMY pazi BUMNAAKH «0» Ta «B» 3aXIX BHKJIHKAKOThL HAHOINbLIi
pyaHoui. fKI0 akT Mae popmy pernameHTy, NOTPIOHO A0BECTH, IO 3a
CyTTIO BiH €KBIBAJIECHTHUH pilieHHi0. Takox HeoOXiHO NOBECTH, 11O MO-
3pBay 0€3MOCEPENHbO Ta MEPCOHANBHO 3aiHTepecoBaHui. Halvacrilne
y npaktuLi CITEC 3a10BONbHANNCS CKaprH, 1O CTOCYBATHCS KOHKYPEHT-
woro npasa'.

ITiocmasu ockapocennst akma incmumymy €C: a) NepeBUILIEHHS IIOBHO-
pa)KeHb OpraHoM 4H iHcTuTyToM €C nix Yac NpUHHATTA akTa; 6) nopyLIeH-
Hs icTOTHOI mpouecyansHoi Hopmu npaBa €C; B) akT iHcTHTYTY €C no-
pyLUy€ HOPMH yCTaHOB4HX AoroBopis €C abo Gyab-sKy iHILy HOPMY MpaBa
€C; r) 3710BXKMBaHHA NOBHOBaXXEHHAMH 3 60Ky iHcTUTyTy €C. Lli nmiactaBu
HE € B3aEMOBHKIIIOUalOYMMH, TOOTO OCKapKeHHs MOxe OyTH 3A1HCHEHO
0HOYACHO 32 KiJIbKOMa MiCTaBaMH.

Hooepacanns npoyecyaivhux cmpokie. 3a ctT. 263 [lorosopy npo ai-
anbHicTh €C MO31Bay MOBUHEH MOJATH CKApPry MPOTATOM 2 MIcALIB Bif
naTH: a) nybmikauii akra €C (y BUNAAKy perjaMeHTy); 0) MoBigoMIEHHS
npo 3axix (akT) no3upaya (y BUNAAKY pillieHb); B) AHs, KOJIM NO3MBAY Hi-
3HaBC#A MPO aKT (3axin) (3a Opakom nosijgoMieHHs ). [Ticas 3akiHUEHHA LIHX
CTPOKIB CKapry He Moxke OyTH IofaHo. 3a HassBHOCTI I10Ba)KHUX IIPHYMH
MOXJ/IMBE MIPOJOBKEHHS 3a3HAUEHUX CTPOKIB.

—e § 5.5.2. CynoBuii nepernsa y pasi 6e3aisabHocTi
incrurytiB €C 3a cT. 265 Jorosopy
npo aisiabHicts €C

Crarts 265 Jlorosopy npo aissbHicTs €C CBOEPIAHO IOMOBHIOE CT. 263
Horosopy npo aisneHicTs €C, Hagar4uH iHIAHBIAAM MOXKIIMBICTh iHililOBa-
TH NMPOUEAYPY CYIOBOTO leperisay y pasi 6esaissibHocTi iHcTHTYTIB €C.
[Ipu npoMy 6e3nisNBHICTE Mae MOPYLIYBaTH YCTaHOBYi forosopu €C, KojH
JloroBopoM BCTaHOBNIEHO 000B’ 30K JepXkaBU TiATH.

Ilo3uBaui Moy Th OyTH npuBijeioBani (aepxaBu-uienn €C, Paga €C,
€sporneiicska Komicis ta €sponeiicekuii [TapiamMeHT) Ta HenpuBieioBaHi

! Mus., varipuknan: Cnpasu 56 & 58/64, Etablissements Consten SA and Grundig v.
Commission (1964) ECR 299, (1996) CMLR 418.
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Tema 5. Bniue npasa €sponelicekoro Coto3y Ha NpaBOBi CHCTEMH AEp)KaB-YIEHIB...

(iHauBiaH). A€ 3alMINAETbCA HEUITKO BH3HAYE€HUM, 4H Oyae mpuHHATO
CKapry y BUMaJKy, AKILIO OCKap>KyBaHHH aKT aJpecOBaHO JI0 TPEThOI 0COOH',

[Mepen nogaHHsAM cKapry 3a cT. 265 JloroBopy npo aisneHicts €C Tpe-
6a 3pepHyTHCa 10 iHCTHTYTY €C 3 BUMOTrOI0 3aificHUTH ait0. 3a Takokw
BUMoOroro iHCTUTYT €C npoTtaroM 2 Micsuis, MOBUHEH BUHHHTH A0 abo
BH3HAYMTHCS 31 CBOEIO NMO3HII€10. SIKILO LbOTO He 3p00iIeHO, I03MBaY MOXe
nozpatu ckapry a0 CIIEC nporarom HacTynmHUX 2 MicALiB.

— § 5.5.3. CynoBuii neperasa 3a ct. 277 /loroBopy
npo aiaasHicTs €C (HenpsAMuii neperasia)

BianosigHo a0 nonoxenHs c1. 277 Jorosopy npo aisnbHicTs €C Mox-
Ha OCKap)KHTH 3aKOHHICTh 3aranbHoro akra €C, Ha AKOMY IPYHTYETbCH
OCKap)XyBaHUH akT 4 Oe3nisnpHicTh iHCTUTYTY €C (32 cT.cT. 263, 265
TTorosopy mpo aisseHicTh €C). Ockapxkenns 3a ct. 277 lorosopy npo [i-
sibHicTE €C He Mae 4acOBHX 00OMeXeHb, TOOTO, HE3BAXKAK0UH HA 3aKiHYEH-
Hs CTPOKY 3a cT. 263 (3) Jlorosopy npo nisnsHicts €C, Oynb-sKa cTOpoHa
(no3uBay 4Y¥ BiANOBiZa4y) MOXe MOCHIATHCA HA MiACTaBH, BU3HAYEHI
y cT. 263 (2) Jlorosopy npo aisneHicTs €C.

CITIEC He MOxe caMOCTIHHO iHINIIOBAaTH NpoUeaAypy Nepernsay 3a
ct. 277 Jorosopy npo aisnsHicTh €C, a auiie y 3B’43Ky 3 YKe pO3Mo4aToro
crpaBoro 3a cT. 263 abo ct. 265 JJoroBopy npo aisnbHicTs €C2.

s KOHTPOILHI NHTAHHSA

1. OxapaxTepu3yiiTe BEpTHKAIbHY Ta TOPH3OHTAIBHY [IPIMY 10
npagpa €C.

2. Slki icHy1OTb MepeyMOBH BiXINKOAYBaHHs 30MTKIB iHIUBIZAM
3 OOKy Aep#aBU-4JIeHa 3a pillleHHAM y cripaBi Francovich?

3. ¥V doMy monsrae cyTh AOKTPHHHU BepxoBeHcTBa npasa €C Han
HaLliOHAJIbHUM [IPABOM JepXKaB-uieHiB?

4. PoskpuiiTe npouenypy BialmkonyBaHHs 30UTKIB, 3aMOTiTHUX
iHcTuTyTaMu €C 3rigHo 3i ¢t. 340(2) {orosopy npo AisIbHICTE
€C.

! Cyn 3acTOCOBYBAB TaKy aHaNOTit0 y pilueHHi o cnipasi 246/81, Bethell v. Commission
(1982) ECR 2277 Ta y piwenHi no cnpasi 15/71, Mackprang v. Commission (1971) ECR
797.

? Nus.: Cnipau 31 & 33/62, Milchwerke Heinz Wohrmann & Sohn KG and Alfons
Lutticke GmbH v. Commission (1962) ECR 501, (1966) CMLR 152,
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Tema 6

IIPABA JIXOJAIMHU B ITPABI
€BPOIIEUCBKOI'O COIO3Y

e § 0.1. CTaHOBJIEHHA KOHLIENLII IPAB JIIOIHHH
y npaBi €C

Jlo cTBopeHHs €Bpornelicbkoro Cotw3y y npasi €eponeiicskux CriBTo-
BAPHCTB NIPaBa JIKOAWHHM HE OTPUMAJIH YiTKOTO HOPMATHBHOTO 3aKPIiTLIEHHS.
3acHOBHHMKaMH €BpoONEHChKHUX CIIBTOBApUCTB cepa 3aXUCTy NpaB JIH0AM-
HHU PO3IIAAANIACS AK TaKa, 10 HA IPAMY HE OXOIUIIOETLCA IX IPaBONOPS-
KOM, & IIPOLIECH €KOHOMIYHOI iHTerpauil He MOXyTb MPH3BOAUTH [0 IO-
pyLUeHHs paB Qi3uuHKX Ta FOpUARHKMX 0cif'. Ha Tok uac yxe aisna Paxa
€BpOIH — MKHAPOJAHA MIXYPs10Ba Opraizalis, KJII040BUM NPIOPUTETOM
axoi Oyno 3abe3neueHHs 3aXHUCTy MpaB KOXHOIo, XTo nepedyBae Mij opuc-
nukuiero Bucoknx [Jorosipuux Cropid. ¥ pamkax Liei opraHizauii Oyna
npuitHaTa KOHBEHLIs Npo 3aXMCT pas JTI0IMHH Ta OCHOBOION0XKHHX CBO-
6on 1950 p. (EKILI), ska 3anpoBaania KOHTPOAbHI MexaHi3Mu y GopMi
€ppornelcbkol KoMicii 3 NpaB J10AMHU Ta €BpoINEHCHKOro cyay 3 IpaB
moauHH. Bxa3aHi MexaHi3Mu po3rigaaiucs 10CTaTHIMH, a1 rapaHTyBaTH
[0Bary 10 1paB JIIOAHHHK Ha PerioHaJIbHOMY PiBHI.

BignoBigHo, MO4aTKOBI TEKCTH AOrOBOpiB €BponeicsKUX CHiBTOBA-
pHCTB HE MICTHJIM KaTaJIOTy NpaB JioAMHH. BonHodac nuuie okpeMi npasa
coliabHO-eKOHOMIUHOI0 XapakTtepy, 6e3rnocepeHb0 HeoOXiIHi 114 3a11po-
BaPKEHHS CMNIJIBHOTO PHHKY, B MexXax SKOro Maiau 3abe3nedyBaTics YOTH-
pu cBoOoau (cBoOoaa pyXy TOBapiB, MOCIYT, KariTaiis i podo4ol chii), BCE
xk Oy 3akpinieHi. 30kpeMa, yCTaHOBYI JOrOBOPH rapaHTyBanH NpaBo Ha
BIIbHE NIepeCYBaHHsl | IPOXMBAHHA NPALIBHUKIB Y MeXax TepuTopiii aep-
KaB-u/IeHIB Ta BCTAHOBJIIOBAJIM MPUHLMN 3a00pOHM 1X AHUCKpHMiHaLlii 3a
HAL[IOHAJIbHOKO O3HAKOI Y IMUTAHHAX NPALECBIALLITYBAaHH, OMIaTH H HIINX
yMoOB npaui i HaiiMy (cT. 69 JloroBopy npo €Bponeiicbke CriBTOBapUCTBO
Byrifs i crani 1951 p., ct. 48 [Joroopy npo €BponeHcbke eKOHOMiuHE
cniBToBapUcTBO 1957 p., ¢T. cT. 2 Ta 30 Jlorosopy npo €sponeiicbke Cris-

! Jlu.: IcTopis eBponeichKoi inTerpauii 8ia PuMcbkoi iMnepii a0 €sponeiicskoro Cotosy
 MoHorpatis / nin pen. . B. Slkoetoka. — K.: Pea. sxypH. «[Ipaso Yipaiuu», 2012. — 208 c.
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Tema 6. I1paBa noauHu B npasi €eponeiicbkoro Cowozy

TOBApUCTBO 3 aTOMHOI eHepril 1957 p.). 3a3HaueHi npaBa po3rnsianucs
OCHOBOITOJIOXKHHMH | TAKUMH, 110 HAJAl0Th Oe3rocepesiHi BUTOIH €KOHO-
[EOMY BOHH HE MOLIMPIOBAIUCS Ha WIEHIB POAUH NPaLiBHHUKIB Ta Oyab-AKHX
iHmMX ocib, 1o 3akoHHO nepedyBatoTh B Mexax €C (auB. pimenHs CI1EC
y cnpasi C-159/90 SPUC').

Baxx;uBuii BHECOK Yy GOpMyBaHHS KOHLETILIT IIpaB JIOAWHH B npasi €B-
poreiicbkux criisroBapycTs 3aificHuB CITEC. Y Hu3Li CBOIX MpeLeneHTHHX
pillIeHHSX, cepell AKMX HaNBaXUTHBIIIMMM € pillleHHs y cripaBax 26/62 van
Gend en Loos?, 6/64 Costa®, 11/70 Internationale Handelsgesellschaft', 4/73
NoldP, Cyn HaronocuB Ha BaxJIMBOCTI 3a0e3MeueHHs TOBary 10 Mpas JIHOIH-
HH He JIMIIIe Ha HalliOHANBHOMY, ale # Ha HaTHAlliOHAILHOMY PIBHI, @ TAKOX
OOIpYHTYBaB HassBHICTb y IpaBonopsa Ky CiiBTOBapHCTB PaBocy®’ €KTHOCTI
bisnuHuX 1 topuanIHmX ocib. 3okpeMa, y pintenHi y cnpasi No/d Cya 3a3Ha-
4uB: «...OCHOBONONIOXKHI paBa CTAHOBJIATE HEBiA’EMHY YaCTHHY 3arajibHUX
TPUHLMITIB NIpaBa, JOTPHMMaHHs SKUX BiH 3abe3nedye». Y noganbux pileH-
pax CIIEC nigxpeciroBanocs, 0 He3BaXao4u Ha Te, 110 CriBTOBApHCTRA
He € cropoHoto €EKIJL, ocTaHHA «IPyHTY€ETHCS Ha IIPUHLMNAX, CIIUTBHUX AN
nepxas-uneniBy. Omxe, CITEC Bu3HaB cebe 31aTHUM 3aXHLIATH HyHOaMEH-
TalbHi NpaBa, He AUBASYMCH HA BIACYTHICTH HEOOXiTHUX MOJOXKEHD PO
Tpasa JIOIHHY B yCTAHOBYMX JOTOBOpAX.

ITix BrutuBoM npakTiku CITEC nocTynoBo 3MiHIOETHCS MO3ULIA IHCTH-
Tyuiit CriiBTOBapHUCTB Ta JepkaB-wieHiB. Y CninbHiH MOmiTHYHIA Aekna-
pauii €Bponeiicekoro ITapnamenry, Panu €C Ta €pponeiicbkoi Komicii Big
05.04.1977 p. naronouyBanocs: «OCKilnbKH BCi IepKaBU-UIEHH TTiANHCA-
au i patudixyBanu KoueeHuiro 1950 p., €sponeficekuit [Tapnament, Komi-
cis Ta Paga npuminsioTs Bennue3Hy yBary iX 3aXHCTy Ta BHUSABIAIOTH IO-
BAry JO I{MX NPaB MPH 31iiCHEHHI MOBHOBAXEHBY.

[licns nabpaHHa ynHHOCTI €uHuM CBponerdcbkuM AktoM 1987 p.
OKpEMHM HanpsAMOM NpaBOBHX pedopM y ciepi paB JHOIMHY cTala pea-

' Mua.: Cnipasa C-159/90 Society for the protection of unborn children Ltd. v. Stephen
Grogan and others [1991] ECR 1-4685.

2 Tus.: CnpaBa 26/62 NV Algemene Transporten Expeditie Onderneming van Gend en
Loos v Nederlandse Administratis der Belastingen [1963] ECR 1.

3 Jlus.: Cnpasa 6/64 Flaminio Costav E. N. E. L. [1964] ECR 585.

¢ Jlus.: Cnpasa 11/70 Internationale Handelsgesellschaft mbH v Einfuhrund Vorratsstelle
Siir Getreide und Futtermittel [1970] ECR 1125.

5 us.: J. Nold, Kohlenund BaustoffgrofShandiung v Commission of the European
Communities [1974] ECR 491.
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§ 6.1. CraHoBieHHs KoHUenuiT npas Ar0anHK y npasi €C

ji3allist HOro MoJIoKeHb, NOB’A3aHHX 13 3a0e31e4yeHHAM CBOOOAM Mepecy-
paHHA 1 IPOXUBAHHSA B MEXaX TEpUTOpiit AepxaB-unewHiB. Ha BUKOHaHHA
1bOr0 32BAaHHA Oyno yxBaneHo Hu3Ky aupekTus: 90/364/EEC npo npaso
npoxusants; 90/365/EEC npo npaso npoxuBaHHA NpauiBHAKIB Ta Mil-
NPUEMLIB, L0 NPUMHHWIA CBOXO TPYAOBY AisnbHicts; 90/366/EEC mpo
npaBo MPOXHMBAHHS CTyaeHTiB. Kpim Toro, 3a mexxamu CriBTOBapucTB
3 1985 p. no4aB po3BUBaTHCs Tak 3BaHUil llleHreHchkui npouec, wo OyB
crpAMOBaHHH HA CTBOPEHHS €MHOTO MIrpauifHOro npocTopy nepxas Oe3
BHYTPIIIHIX KOPIOHIB.

3HaYHHAM JIOCATHEHHAM y cepi 3aXUCTY MpaB JHOIHHH CTaJI0 YXBaJleH-
us €sponeicekuM Iapnamentom [leknapauii ocHOBHMX mpaB i cBobon
1989 p., B AKiH MigKpecIoBaBcs 3B’ 130K MiX po30y10BOIO CMiTBHOTO PHH-
Ky Ta HEOOXIIHICTIO 3a0e311e4yBaTH 10BAry [0 NpaB JIOAMHH, CEPEL AKHX
riiHicTh, MPaBO Ha XUTTA, PIBHICTh Mepe/ 3aKOHOM, cB0O01a AYMKH, COBI-
¢Ti T2 BIpOCIIOBiJaHH#, HEJOTOPKAHHICTh NPUBATHOTO XKUTTS, 3aXUCT CIM’i,
csoboa mepecyBaHHs, IPaBo BAACHOCTI, cBoOOAa BUOOPY npodecii, npaBo
BnacHOCTI Towo. Jeknapailis He HaOyna OpUAMUHO 000B’A3KOBOI CHIIH,
OJIHAK BOHA MaJjla 3HAYHWN NOMITHYHHHA BILIMB.

Lporo x poky Oyna npuiinata Xapris CiBTOBaApHUCTBa PO OCHOBHI
couiansHi npasa npauiBHukiB €CEC 1989 p., sxy nianucany Bei gepxaBu-
yjleHH 3a BUKIIOUeHHsM Benukoi bpuranii. Bora Gyna npucssdena 3axuc-
Ty IIpaB NPaLiBHUKIB, IEpeyCiM MpPaliBHUKIB-MIrPAHTIB, fKi CKOPUCTAJIH-
ca cBobonoro pyxy pobodoi cunu. 3a HUMH OyJ10 3aKpilIeHO NpaBoO Ha
cTipaBelJIMBY BHHAropony, MokpamleHHs yMoB npaui. Okpema yBara mpu-
Ainsiacs colliallbHOMY 3aXHCTY OKPEMMX Bpa3NHBHX Ipym ocib — ocobam
3 IHBaJIIIHICTIO, 6e3po0iTHHM, 0c00aM MOXHIIOro BiKy Ta Mojoai. JepkaBu
HE 3HAHLIM 3TOAH LIOA0 IOPUAXYHO O00B’ I3KOBOIO XapaKTepy LbOTO aKTYy,
TOMY KOMIIPOMICOM [UIl HHX CTaj0 BH3HaHHS 32 HUM BJacTHBOCTEH peko-
MeHaauil y Gopmi nomiTuuHOl Aeknapaii.

Jlue i3 3acHyBaHHAM €Bponeiicskoro Coto3y y 1992 p. (1993 p.) kon-
LeMNLig MpaB JIIOIWHA OTPUMala HOpMaTHBHE 3aKpilIeHHs Ha piBHI ycTa-
HOBYMX J0roBOpiB. Y nepuuii crarti (ct. A) Jorosopy npo €C y penakuii
MaacTpuXTChKOro 1OrOBOpY A2€ThCS OLIIHKA ICTOPUYHO! Bard NpUAHATTS
UBEOTO AOKYMEHTA, AKHH «Big3Hauae HOBH €Tam y mpoueci CTBOPEHHS
Aezani MILHILLIOTO COK3Y Hapoais €Bponu». BaxinBow HOBALIEID CTAJIO
3anpoBajikeHHs rpoMansHcTBa Cowo3y — YHIKATBHOIO /1 MDKHApOAHOI
IPAKTHKH IHCTHTYTY, 110 OYyB 3a0pOBa/KEHHI 3 METOK «IIOCHINTH 3aXUCT
[IpaB Ta IHTEPECIiB [POMAa/IsH JEPKaB-UieHiBy» Ta CIYTryBaTH CUMBOJIOM
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Tewma 6. [1paBa nonunu B ipasi €sponeticekoro Coro3y

€HOCTI eBporneichkux HaponiB (cT. B Jorosopy npo €C). Cratyc rpoMa-
JsHMHA HaJaBaB KOXKHIH 0co0i, 1110 Mana HalioHaJbHe TPOMAISHCTBO
aepxaBy — yieHa €C, HU3Ky NONTITHYHUX | eKOHOMIYHHUX NPaB, 3aKPiIIeHUX
y uact. II lorosopy mpo €Bponeiicbke criBroBapuctso (ct. 17-21). 3 meToto
3a0e3MeueHH NpaB iHAUBIIB Oyna 3amposakeHa CHCTEMA IHCTUTY1LIH Ta
opraHiB, cepej IKHX ocobnuBe Micle BiaBoaunocs €BpooMOyaICMeEHyY —
ynosHoBaxxeHoMy €C i3 3aXHCTy NpaB He JIHIIE IPOMAaISH AepXKaB-YICHIB,
ane i Oyab-akMX QI3MYHUX Ta IOPUAMYHHUX OCIO0, 110 TPOKUBAIOTH a6o
MaroTh IOPHINYHY aJpecy B JepKaBax-ujeHax.

AmMmcrepramcekuii Jloroeip 1997 p. BUBIB KOHUENUIIO 3aXHUCTY MpaB
JIOMUHU Ha MPUYHLHIIOBO HOBHH piBeHb y €C. 30kpema, Gyio viTko 3adik-
coBaHo, o «Cor03 3aCHOBaHUH Ha NMPHUHIMNAX CBOOOAHM, N1eMOKparii, no-
Bary NpaB JIOJAHHH | OCHOBOIONIOKHUX CBOOOI, BEPXOBEHCTBI NpaBa, NpUH-
1Mnax, sKi € 3aralbHAMH AJ18 AepkaB-uieHiB» (cT. 6(1) Joroeopy npo €C
y penakuii AMctepaamcekoro Jlorosopy). 3riano 3i ct. 7 [JoroBopy npo €C
(y pemakuii AMcTepraMcekoro JJorosopy) Brepiiie Oyna nepeadayeHa Mox-
JIMBICTh TPU3YTIHHEHHSA OKPEMHX TIPAB JePXKaBU-YWIEHA, 110 BUIIJIMBAIOTS 13
uneHcTBa B €C, y pasi cepHO3HOTO Ta TPHBAJIOTO MOPYIIEHHS TaKoK Jep-
’KaBOIO IIPUHLHUIIB, 3aKpimnedux y ct. 6(1) lorosopy npo aisnsHicts €C.
KpiM Toro, 3 yxBajleHHsIM AMCTEPIaMCBKOTO 10T0BOpYy Oyno odiuifiHo
BH3HAHO, 10 K MOTEHUIRHUHA KaHAKUAAT Ha BCTyn Ao €C Moxe po3risia-
TUCH JIMILE TaKa €BPOINENCHKA JepHKaBa, AKa JOTPUMYEThCS PUHLIMIIIB,
3adikcoBaHux y cT. 6(1) Horosopy npo €C.

AMcrepraMcbKuit JIOTOBip TAKOX BHIC €K1 BaXK/IUB1 3MIHH Ta JIOTIOB-
HeHHs A0 JJoroBopy npo 3acHyBaHHA €BPONMEHCHKOrO CIiBTOBApHCTBA
1957 p., nepenbaynBIIH, 30KpEMA, OIHUM 3 OCHOBHHUX 3aBaaHb €C — cipu-
SHHS PIBHOCTI YOJIOBIKIB 1 KIHOK Ta iCTOTHO PO3LIMPHBILY MEPEiK O3HaK,
3a SKMMH 3a00pOHAETHCA AUCKPUMIHaLlis (HaLioHalIbHA O3HaKa Oyia 101oB-
HeHa PacoOBHUM Ta ETHIYHUM MOXOMKEHHSAM, MPUHATEKHICTIO A0 MEBHOI
CTarTi, BIKOBOIO O3H2KOI0, BiPOCHOBIJTaHHSM, CTAHOM 3JIOPOR’sl Ta CEKCyallb-
HOo opieHTauie (cT. 13). KpiM Toro, Briepiue Oy 3adikcoBaHi KOHKpET-
Hi 3axony, sKkux Mana BxuTH Paga €C ynponoex n’sTH pokiB micis Ha-
OyTTs YHHHOCTI AMCTepAaMCcbKUM JloroBopoMm, CIpsiIMOBaHi Ha peaizaLilo
nonituky €C y chepi HagaHHA NPUTYAKY Ta iMMirpauii (cT. 63).

Hiunekuit Jorosip 2001 p., ronoBHUM 3aBIaHHAM SKoro 6yi10 pedop-
myBanHs €C y 3B 43Ky 13 NOAaTbUIMM PO3LIMPEHHAM YJIEHCHKOTO CKIIaLy,
3aKpilMB JIMIIE OKPEMi NMOMOKEHHA Y cepi 3axucTy rnpas JHOIUHHU. 30-
kpema, 1o 3aBaaHb €C BiH BKJIIOYUB 60poTh0y 3 OiAHICTIO, MOAEpHIi3aLIi0
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§ 6.1. CtaHoBNEeHHS KOHUenuUil npaB moauHu y npasi €C

cHCTEM COLIAIBHOrO 3aXHCTY TOLLO. Byno nepeabaueHo Takox CTBOPEHHS
posoro oprany €C — KomiTeTy couianbHOro 3axucTy 3 KOHCYJIbTaTHBHHM
CTAaTyCOM.

HaiiBa>XJIMBILIUM HOPMAaTUBHHM aKTOM, IIPUHHATHM 3r0I0M, cTala
Xapria €C npo ocnosononoxHi npasa 2000 p., ska Bnepiue y npasi €C
3aKpiMUJa KaTajlor Npas JOAHHH, 00’ €1HaBLIM X 32 UiHHOCTAMH, QyH/a-
MEHTANBHUMH AK [UIA A€pXKaB-4lieHiB, Tak 1 i €Bponedcskoro Corosy.
JlokymeHT OyB po3pobneHuii crewianbHO CTBOPEHHM s Li€i MeTh KoH-
BEHTOM Ha 40J1i 3 KoNuLIHIM npesuaedtom ®PH Pomanom [eprioroM — onHuUM
3 IPOBIAHMX HAyKOBLIB 3 A€PKaBHOIO Npasa, KoAMIIHIM ['onosoto Pene-
paibHOTO KOHCTHTYLIHHOTO cyay, a 3rofoM i [Ipesunentom Himeuuunu. o
poGoTH KOHBEHTY OyH 3aiyyeHi He Nulie JEpPKABH-4IIEHH Ta iIHCTHTYLi
Colo3y, ale ¥ nep)KaBu — KaHAWAATH Ha BCTyI, iHwi opranu €C Ta npexa-
CTaBHHKH IPOMaJsHCBKOro cycniabcTBa. 7 rpyans 2000 p. Ha Hiuuskii
€pponeiicbKiit pai rmasu €sponeiicekoro napnamenty, Paou €C Ta Kowmicii
YPOYHCTO NMPOronocuin Xapriwo. Xo4a TOKYMEHTy He Oy/no HafaHo 1opH-
AMYHOT CHIIM, alle TpY nonithyHi iHcTuTylil €C 30008’ g3an1csa 10TpUMY-
BATHMCS Y CBOIM AISVIBHOCTI BMillleHOMY B HBOMY Karajlory IpaB JTIOAMHH.
Came 3 MPUHAHATTAM XapTii MOB’I3yIOTH CTAHOBJIEHHS €IMHOI HaJHALIIO-
HAJBHOI CUCTEMH 3aXHCTY MpaB NOAUHM Y €BponelicbkoMy Coro3i.

Jlicaboncpkuit Jorosip 2007 p. cyrreBo MoaepHizyBaB €C, HaJaBILH
jioMy paBocy6’€KTHOCTI Ta 3anpoBaIMBLIH HOBI iIHCTPYMEHTH, HeoOXiaH1
AJIs TIOCHIIEHHS HOro e(eKTUBHOCTI, Y TOMY 4MCii B cdepi 3aXHUCTy NpaB
moauuu. [lepenyciM Oyno 3HauHO migBHuieHo ctaryce Xaprii €C 2000 p.,
fKa cTana 00OB’A3KOBUM aAKTOM, FOPHIMYHA CHJIA SIKOrO BIJNOBiA€E ycTa-
noBuuM gorosopam €C (ct. 6(1) Joroeopy npo €C). Kpim Toro, 6y:no 3a-
kpirteHo, mo €C npueaHyerncs go €EKIJ1, a ocHoOBOMOMOXHI NpaBa, 110
rapasTyloTbcs Liero KoHBeHLi€to, € 3aranbHUMHU NpHHLKnamMy npaea €C.

OcobnuBa yBara B JlicaboHcekoMy JloroBopi npuainsnacs Tak 3BaHiH
nipobieMi «aediUUTY TeMOKpaTil» — HEAOCTATHIH MOX/IUBOCTI BILIMBY IPO-
MagaH €C Ha ¢yHkuionyBaHus Coro3y'. BaxiauBolo HOBaUi€lo y 3B’ SI3KY
3 UMM CTajo 3aMpoBa/UKEHHSA IHCTHUTYTY IpoMalchKol iHiLiaTHBH
(ct. 11(4) Horosopy npo €C ta c1. 24(1) Jorosopy npo gisisHicts €C)),
yepes AKMil rpOMazisiHi OTPUMAITH TIpaBo OpaTH y4acTs y 3aKOHOAaBUiH npo-

! MousaTta «aediunt nemokparii» 6yio BeeaeHo B 06ir Ha nodyarky 1970-x pp. dpau-
LY3bKHM FODHCTOM, EKCIIEPTOM 3 eKOHOMIYHHMX nUTaHb €Bponeicbkux CrniBroBapHCTB
Kopxem Benenem y Jlonosiai, npucBsiueHii HEOOXIAHOCT] PO3LUMPEHHS 3aKOHOAABYHX
NoBHOBaXxeHb CBponapiamenTy. uB.: Report of the Working Party examining the problem
of the extension of the powers of the European Parliament of 25 March 1972,
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Tema 6. [Tpasa nroauHu B8 npasi €Bponeiicskoro Coto3y

uenypi €C, a BiiTaK BIUIMBATH Ha 3MICT pillIeHb, 1[0 € BAX/THBUMH Ta aKTy-
IBHUMH Y AiSIbHOCTI 00’ eqHaHHA. I3 3any4yeHHsAM HalllOHANLHUX NapJia-
MEHTIB IO 3aKOHOJABUOTO NPOLIECY, TPOMAIAHH JepKaB-UICHIB OTPUMATH
NpaBo ONOCEPEKOBAHO BIJIMBATH Ha HalHaLioOHaNBHI pinteHHs. Kpim Toro,
BiOynocs po3IINPEHHS 3aKOHOaBYMX TOBHOBaXKeHb E€Bponeiickkoro ITap-
JaMeHTY — €AMHOTO BUPa3HHKa MONITHYHOT BOJII rpoMaisiH Ha piBHi €C.

s § 6.2. OcHOBH npaBoBoOro crarycy GisHuHuX
Ta WPUARYHHUX 0cid y €Bponelicbkomy
Corozi

Ha cyyacHOMy eTani OCHOBH MPaBOBOTO CTATycy iHAMBIAIB (izudHHX
Ta KPUAUYHHX ocib) npasi €C BU3HAYAIOTHCS YCTAHOBYUMH JAOTOBOPAMH
€C — Torosopom nipo €C 1992 p., [lororopom mipo aisnsHicts €C 1957 p.,
a Takoxx Xapriero €C npo ocHoBononoxHi npaea 2000 p. [TonoxeHHs BKa-
3aHUX AKTiB JETANi3YIOThCA Y YUCIEHHUX AUPEKTUBAX Ta periamenTax €C',
pexkoMeHAaUiHuX aKTax, npeueneHTHid npakruui Cyny €C.

[TpaBa noauHM — ofHa i3 PyHnaMeHTanbHuX HiHHOCTEH €C. Y CT. 2
Torosopy npo €C nporosnouyeTses, 10 «Coro3 3aCHOBAHO HA LIIHHOCTAX
[IOBary A0 JKOICHKOI MiHOCTI, CBOOOAM, 1€eMOKPATil, piBHOCTI, BEPXOBEH-
CTBa TpaBa Ta [IOBark 10 NpaB JIIOKHY, 30KpeMa ocif, 1o Hagexarsb 10
meHumH. Li HIHHOCTI € CniILHUMH 1714 BCiX epKaB-4JIeHiB Y CyCHiNbCTBI,
J€ NaHye MIIpaniaM, HeJIUCKPUMiHAllisd, TOJIEPaHTHICTh, CIIPaBeATHBICTS,
COJIiIapHICTb Ta PIBHICTb XIHOK 1 YONOBIKIBY.

3axuCT MpaB JIOAMHY — KITH040BHH 0608’30k €C Ta AepkaB-uneHiB.
€mponeiicbka KOMicis 3AiHicHIOE 3arajibHUH HarvIsa 328 JOTPUMAHHAM NIpaB
monunu. Ha piBHi €C 3anpoBakeHo MEXaHi3M CYJ0BOrO 3aXHCTY IpaB
NIOAMHY Y pa3i, AKIIO NopyLIeHHs MaloTh Miclie 3 6oky €C abo #oro nep-

' Nus.: [lupextusa 2004/38/EC €sponefickkoro INapiamenty Ta Pagu npo mpaso rpo-
mansH Coio3y i 4ieHiB IXHIX pOJMH BIIbHO NepecyBaTHCs Ta MPOXUBATH B MEXax TEPUTOPIH
nepxae-uneHis; Pernament €aponeiichkoro [apnamenty Ta Pagn 492/2011 npo crobomxy
pyxy npauisHuKiB B Mexax Coto3sy; PernamenT €sponeiicbkoi komicil 1251/70 npo npaso
NpauiBHKKIB 3a/IMLIATHCA HA TEPUTOPIT JepkaBU-4iieHa Micns 3aBeplUeHHs TPyAOoBOi Ai-
snwHocti; Jupextusi Paau €C 93/109/EC, 1m0 BU3Hauae MPUHLIMMNK NTpaBa y4acTi B NMpo-
uenypi Bubopis €BponelceKkoro napaaMeHTy s rpoManst Colosy, ki MEIIKaOThL y Aep-
XaBi-4JieH], L0 HE € AEPXABOI IX HALIOHANBHOTO FPOMAaAAHCTBA, L0 Ai€ 31 3MiHaMH,
sHecenumu J{upextusoro 2013/1/EU; Aupextusa 2003/109/EC Bin 25.11.2003 npo craryc
rpoMazsH TPETiX Aepxas, Lo NPOXHBAIOTh Ha MocTiAHiM ocHoBi B €C Ta iH.
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§ 6.3. Xaprist ocHoBHuX npas €C 2000 p.

xaB-wieHIB. Y pasi, K110 ICHYE SBHHI PH3MK TAXKKOrO Ta iCTOTHOTO M0-
pyLLIEHHS IEPKABOO-4ICHOM LIHHOCTEH, 3a3Ha4eHHX y CT. 2 Jloroopy npo
€C, MOXJIMBUM € NIPU3YNIMHEHHS OKpEeMHUX npas Jepxasu-duineHa €C (Tak
3BaHHI MEXaHI3M MPU3YNHHEHHS uneHcTBa). [IpH HbOMY yCTaHOBYI 1OTO-
BOpH HE MICTATE MONOKEHb PO BUKIoYeHHS €C, ToMy Taka CaHKIs He
moxe OYTH 3aCTOCOBAHOK LIOMO AepP)KABH-UNIEHA.

BaxauBHI BHECOK y 3a0e31eyeHHs IPaB JIOAKHH HA HAJIHALiIOHABHO-
My piBHi 31ilicHIOI0TE €BpooMOyncMeH, €Bpomneiicbkuli KOHTpOIEDP i3
nepcoHanbHux naHux €C («Indopmauiitunit ombyncmen»), Arenuis €C
[po OCHOBOIIONIOXKHI Npaga Ta iHwi yctaHosu €C.

Iosara o npas J0I1MHH — 0008’ 43K0Ba yMOBa BCTyMy Aep>kasu 10 €C.
Crartsa 49 Jlorosopy npo €C oco61uB0 Haronoluye, U0 NpeTeH/yBaTH Ha
yneHcTBO B €C MOxe JiHlile JIep)KaBa, ska «rnosaxae wiHgocti €C Ta Big-
naHa Ix nomupeHHo». KoneHrareHCbKUMH KpuTepisMu unerctsa (Pimen-
ua €sponelicekoi Paau 1993 p.) BH3HaueHO, 10 AepiKaBa-NMPEeTEHACHT
noBrHHa 3a0e3neynTy cradinbHe QYyHKIIOHYBaHHA iHCTUTYLIIH, 1110 rapaH-
TyHOTh J€MOKpaTit0, BEpXOBEHCTBO PaBa, [pasa JIIO{MHHM Ta [10Bary i 3aXMCT
MEHILHH.

VY MmixHapoaHux yrogax €C 3 TpeTiMH JIep>KaBaAMH MICTATHCA KIay3yJlH
(0cobaHBI MOIOKEHHS) PO NpaBa IMHH, TOTPUMaHHS SKHX € iICTOTHOIO
yMOBOIO criBnpalii cTopid. Kiaysyna npo npasa ntoanHu nepenbauesa i B
Yroai npo acouiauito (YA) 3 Ykpainoto 2014 p. 3okpema, y cT. 2 YA 3a3Ha-
yaetbes: «[ToBara 10 IEMOKpaTHUHUX PHUHLMINB, [IPAB TIOAUHH T4 OCHO-
BOIMOJIOXKHHX CBODO, IK BU3HAYEHO, 30KpeMa B [eNbciHChKOMY 3aKIIIOHHO-
my akti Hapanu 3 6e3neku ta cniBpobiTHiuTBa B €Bpomni 1975 poky Ta
[apu3bkiit XapTii a1 HoBoi €Bponu 1990 poky, a TakoX B iHLIHX BiAnO-
BiJIHUX AOKYMEHTaXx IIO/0 3aXMCTY NpaB JIOAWHH, cepel HMX 3arajibHa
nexapauis npas moauau OOH 1948 poxky i KonBenuis Pagu €Bponu npo
3aXHCT [paB JHOIUHHK 1 OCHOBONONOXKHUX cBoOoa 1950 poky, a Takox i1o-
Bara 10 MPHHLMITY BEPXOBEHCTBA NTpaBa MOBUHHI GOpMYyBaTH OCHOBY BHYT-
piLIHBOT Ta 30BHIIUHBOT NOMITHKH CTOPiH i € OCHOBHUMH elIeMEHTaMH Hi€i
Yroou».

e § 6.3. Xapris ocHoBHuX npaB €C 2000 p.
Ha BigMiHy Bi KOHCTUTY LIt AEMOKPATHYHUX I€PXKaAB, YHHHI YCTAHOB-

yj AOTrOBOpH €C He MICTATh CUCTEMATH30BAHOTO nepeniKy OCHOBHHUX IIpaB
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Tema 6. Ipaea moauHu B npasi €sponeiicbkoro Coo3y

nroauHH. Takuil nepesik Ha cbOTOOHI BH3HAYEHHH XapTi€l0 OCHOBHHX IIpas
€C 2000 p.!, mo ABase cobor Tak 3BaHMH O1NIb NpO MpaBa, IO MAKOTh
rapaHTyBaTHCA SK Aep)KaBaMH-uneHaMH, Tak i Coro3oM.

V npeam0Oyni Xaprii ocHoBHUX npaB €C 0coONHBO HAaroJOUYETbCS:
«CBigoMHH CBOTO AYXOBHOTO H MopansHOro cnaaky Coro3 3aCHOBYEThCS
Ha HENOMIIBHUX YHIBEpPCAILHHUX IIHHOCTAX JIFOACHKOI [AHOCTI, CBOOOAH,
piBHOCTI Ta conizapHocTi. Foro migBaqMuamMy € NpUHLKMI 1eMOKpATii Ta
BEPXOBEHCTBA MpaBa. 3anpoBaKyI0uU rpoMasiHeTBo Coro3y Ta NpoCTip
cBoGoaH, Oe3nexu i cripaBennuBocTi, Cor03 poOHTH MHOACHKY 0COGHCTICTS
LIEHTPOM CBO€T isJIbHOCTIY.

3 HabpaHHAM uMHHOCTI JlicaboHchkuM moroBopom, ToOTO
301.12.2009 p., Xapris ocnoBHuX npaB €C Habyna BULIOT FOPHIUYHOI CHITH
B 11paBi €Bporneiicpkoro Coro3y Ha piBHI 3 HOro yCTaHOBYHMH JOTOBOPAMH —
Horosopom npo €C ta loroBopy npo gisuibHicTs €C, a BiATaK npasa, 110
B Hill MPOroNOLIEH], OTPUMaH IOpUAUYHHE 3axucT. Bapto migkpecnuTy,
mo Xaprig Oyna MOKIHKaHA rapaHTYBaTH Ipasa JIIOAWHHM Y MPaBOBiIHO-
CHHaXx IepeayciM 3 HaJHAaliOHaNbHUMH IHCTHTYHIsIMH Ta opraHamu €C,
AKI MOXYTb CBOIMH pilleHHAMH ab0 O€3MisNbHICTIO MOPYIIYBATH NpPaBa
moauHd. BoaHouac XapTist noknana 3060B8°s13aHHsA i Ha JepaB-4JIEHIB,
KOJI¥ BOHM IMIIEMEHTYIOTh nonoxenHs rpasa €C. [Ipu uboMy 111010 1BOX
naepkaB-uneHiB — Benukoi bputanii ta [Tonpini — 1il0Th 3acTepexeHHs,
3acdikcoBani y Ilporokosi Ne30, BiANnoBiAHO 0 AKOTO HAa HALIOHATBHOMY
piBHI BKa3aHHX JepiKaB 3aXHILAKOTHCA JIHILIE Ti TpaBa, 1o nepexdayeHi Pos-
ainom IV «ConinapHaictey Xapril (npasa npauiBHHKIB, 0XOpOHA 310pPOB’s,
JIOBKIJUISA, 33XMCT MIPaB CIIOXHBAYIB), 1 y TOMY 00cA3i, IK BOHU rapaHTOBaHi
HaliOHa/IbHUM 3aKOHOJaBCTBOM.

Xapris ckiafaeTsca 3 npeaMOyiu Ta 7 po3ainis, 1o 06’€qHYIOTH
54 crarTi. [1 ron0BHa 0COBNHBICTb — HOBHIA, VHIKaTbHUH IiAXia om0 cuc-
TeMaTu3alii MpaB Ta OCHOBHUX cBoOoa moauHu. Ha Biaminy Bia knacHuy-
HOT'O KPUTEPIIO, LIO 3aCTOCOBYETLCA B KOHCTHTYLisAX OaraTbox aepxas abo
MiXKHapOIHHX AOTOBOpPax (3a MMOKOMIHHIMM NPaB AOAHHU?), MpaBa, Npo-
rojouieHi Xapriewo, 06’ €1HaHi 3a WIHHOCTAMMU, Ha AKUX IPYHTYeThCs €C:
riguicTs, cBo60za, pIBHICTE, COMiAAPHICTH, IPOMAISHCTBO, NPABOCYIAL.

V po3aini | «igHICTE» NPOrofoumyeThCs HETOTOPKAHHICTE JTHOACHKOT
rigHOCTi, HeOOXiAHICTH 1T MOBAry i 3aXUCTy, MIATBEPMKYETHCA LIHHICTD

! Charter of fundamental rights of European Union (OJ C 364 2000).

2 KitacHikyto4H OCHOBHI Npaea i cBo60AM NOAKUHM, IX TPAOHUiAHO NOAINAOTE IOHAH-
MeHLIe Ha TPY IpynH: npasa i ceoboay nepiuoro (rpomaiasHcbKi i moniTHYHi), Apyroro
(exOHOMIYHI Ta colianbHi) i TPeThOro (KyJABTYpHI Ta €KOJIOTI4HI) NOKOTiHE,
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§ 6.3. Xapris ocHoBHux npas €C 2000 p.

JIOACHKOrO KHUTTA. KpiM Toro, rapaHTyroThCs NpaBo Ha 0COOHCTY Hexo-

TOPKAHHICTb; 3aD0pPOHA KaTyBaHb Ta iHLIMX KOPCTOKHX, HEMIOACHKUX ab0

TaKHX, 11O TPHHIXKYIOTB TiIHICTb, TOBOMKEHHS Ta lI0KapaHH:; cBoOoaa Bi
abcTBa 1 HiAHEBUILHOTO CTaHY.

Po3snin Il «Coboaa» rapanTye ocHOBHI cBOOO/H, 30KpeMa: IPaBo Ha
cpoboay Ta Oe3nexy; nopary o NpUBAaTHOIO Ta CIMEHHOIO XHTTA; 3aXHCT
[IepCOHANIBHUX [IaHMX; IPABO BCTYTIATH B 1100 1 CTBOPIOBATH CIM’10; CBO-
Goay AYMKH, COBICTI Ta BipocnoBilaHHs; cB0601y BUpaXKEHHS NONIALIB Ta
npaBo Ha inpopmauiro; ceoGony 3i6panp Ta 00’ €aHaHb; CBOOOLY MUCTELTBA
i HayKH; [IpaBO Ha OCBITY; cBo60ay BUOHPATH 3aHATTS i NPaBO Ha MPALO;
cB0o0O/1y MiANPUEMHHULITBA; IPABO BIACHOCTI; IPABO Ha NPUTY/IOK, HA 3aXHUCT
y pa3i BM/BOPEHH:, BUCHIIKH abo exctpaauuii.

Po3zin 1l «PiBHicTh» 3a0e3nedye piBHICTH nepel 3aKkoHOM; 3a00poHy
JMCKpMMIHALIT; KyIbTypHe, pefiriiite i 1iHrBiCTHYHE PO3MAITTA; PIBHICTH
yONIOBIKa 1 )KIHKH; TPaBa MTHHM; TIpaBa JITHIX JHOEH; iHTerpaLito Henpa-
[e31aTHHX 0cib.

Po3zin IV «ConinapHicTs» rapaHTye npasa cojliJapHOCTI, B TOMY 9HC-
i couianbHy Oe3leKy, OXOpPOHY 3/0pOB’S, 3aXHCT HaBKOJIHMILIHBOIO cepe-
JOBMILA 1 CIIOXKUBAYIB TOILIO.

Pozain V «IlpaBa rpomajisiHy 3aKpiIlItO€ PaBo KOXHOI'0 TPOMaiiHHHA
€C ronocysaru i 6anorysarucsa Ha BUOOpax 10 €BpoNeACEKOro napiameH-
Ty 200 Ha MyHILMIATbHUX BUOOpAXx; NpaBo JOCTYNY 0 JOKYMEHTIB; IPaBo
Ha 3BEPHEHHA 3 METHLIi€0; cBobony mepecyBaHHs i BUOOPY MICLIS IPOXH-
BaHHA.

Pozgin VI «IlpaBocynns» 3akpimuitoe npapa B cdepi FOCTHLII: 1paBo Ha
eQeKTUBHHUHA 3acib MpaBOBOIo 3aXHMCTy Ta CIIpaBe/UIMBHIH Cy[; paBoO Ha
3aXHMCT; BPaXyBaHHA MPUHLMITIB 3aKOHHOCTI Ta NPONOpLiHHOCTI KpMMiHAb-
HOTO MPaBOIIOPYLICHHS Ta [I0KapaHHs, NpaBo He Oyau 3acylKeHHM abo
MOKapaHUM JBiui 32 Te caMe KpUMiHalbHe MPABONOPYLIEHHS.

Ocrtansii, Pozain VII npucesueHui 3araabHUM MOJIOKEHHAM NPO cde-
py 3actocyBaHHs Xaprtii ocHoBHUX T1paB €C, ii T1yMa4ueHHs, PIBHIO 3aXHC-
Ty IPOTOJIOLLEHHUX 11PaB, 11 CMIBBIJHOLICHHIO 3 IHILIUMH JXKepelaMH 11paBa.

Bapro 3BepHyTH yBary, wo y Xaprtii ocHoBHuX npas €C nepeadaueHo
npaBa He nuile rpoMasH €C, a KoXKHOro, X10 nepebGysae i1 FOPUCAUKLI-
€0 Coro3y Ta Horo JepxkaB-ujeHiB, TOOTO Oyab-sAKUX (Qi3HUHHX Ta HOpH-
JMUYHUX 0Ci0, y ToMy uMcii YkpaiHu. 30KkpeMa, rpoMasiHi TPETiX KpaiH,
SKi MaIOTh O3B Ha MPALI0 HA TEPUTOPIi AepXKaB-uJieHiB, MalOThb [IPaBO Ha
YMOBH IIparli, €KBiBaJIEeHTHI THM, 110 Ait0Th A1 rpomaasid Corosy (cT. 15(3)).
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Tema 6. [Ipasa moaunu B npasi €eponeicbkoro Coo3y

[apaHTy€TbCA NPABO Ha NMPUTYNOK (CT. 18) Ta 3a60pOHA KONEKTHBHUX BH-
cunasb (cT. 19).

Xaptis ocHOBHHX nipaB €C € J0BOI «Cy4aCHHM)» HOPMaTHBHUM aKTOM,
BOHA 3aKPiIUIIOE TpaBa HOBOTO MOKOIIHHS, 1110 3yMOBJIEH] HAYKOBO-TEXHi4-
HYMH JOCATHEHHAMH. 30KpeMma, 3a cT. 3(2) y cdhepi MenuiuHu Ta Hionorii
3a60POHAIOTECS €BIEHICTHYHI TPAKTHUKH, 30KpeMa, CIPAMOBaHi Ha CEJIEKLIi 10
Mofe, BUKOPUCTAHHS TiJla JIIOIKWHY Ta HOro 4YacTHHH K Jkepena diHaH-
COBOTO MpHOYTKY, PENPOAYKTUBHE KJIOHYBaHHS JIFOAWHH TOIIO. BCTaHOB-
JIEHO 3aXMCT NMEPCOHATbHUX NaHUX (CcT. 8), iHTeNeKTyansHOI BIacHOCTI
(ct. 17(2)), moBary 10 MHUCTELITBA, HAYKOBUX AOCIHIKEHb, aKaJeMidyHOT
ceoboau (ct. 13) Tommo.

Xapris ocHOBHUX npaB €C BCTaHOBIIOE UM He HalBHIN CBITOBI CTaH-
JapTty wono 3abesnedeHHs npae Ar0AUHM. Tak, cT. 35 Xaprii rapanrtye
«BHCOKUH PiBEHb OXOPOHHM 310POB’S JTIOAHHWY, CT. 37 — «BHCOKHH PiBEHbL
3aXMCTY JOBKULISA», CT. 38 — «BUCOKHIA piBEHB 3aXUCTY MPaB CMIOXKUBAYiBY.

Benuke 3HaueHHs y XapTii ocHOBHUX npaB €C npuainserncs 3abes-
[IEYEHHIO TIPaB BPa3IMBHX I'PyTI OCib, AKi B CHTy 00’ €KTHBHUX MMPUYMH (BiK,
CTaH 3/10pOB’f, NCUXIYHUI PO3BUTOK) MOTPEOYIOTHL A0MATKOBOTO 3aXHUCTY.
®inocodis Coro3y TyT JOCHUTb MPOCTA: PIBEHb PO3BUTKY CYCHiNbCTBA Mae
BM3HAUaTHCA caMe 4epe3 CTaBJeHHs TaKOTo CYCHMiJIBCTBA A0 Ocib, sKi mo-
TpeOyIOTh CNELialpHOTO 3aXUCTY, 1100 He OYyTH AMCKPUMIHOBAHHMH Y Me-
’ax [(OTO CycninbeTBa. Y Ginbuiocti nepxas-uienis €C (ABctpil, EcToHil,
Jlutswy, [onbuii, Pymynii, Cnosewnii, Yropumuun, Xopsartii Toio) npaea
Bpa3TUBHUX 0Ci0 Takox HabyH creliaJbHOTO 3aKPiIIeHHS HA HAHBUILIOMY
KOHCTHTYUIHHOMY PiBHI, 4aCTO Bi/ITBOPIOIOYH BIAMOBIAHI MONOKeHHs Xap-
TiT 260 po3BUBaIOYH 1T HOPMH'.

3okpeMa, y cT. 24 Xaprtii ocHoBHUX npaB €C BCTaHOBINEHO, 110 «(1) giTi
MaloTh MPaBO Ha TaKHH 3aXHCT 1 NiKNyBaHHSA, AKI € HEOOXITHUMH AN iX-
Hbporo A06pobyTy. BoHH MOXyTh BinbHO BHpaxaTu cBoi nornsau. L{i mo-
[ISU CliJl BpaxOBYBAaTH y I1paBax, IO CTOCYIOThCA AiTeH, 3a/IeXkHO Bij
iXHBOTO BiKy Ta 3pinocTi. (2) ¥V Oynb-akill qiSMBHOCTI OpraHiB AepyKaBHOI
Biiagu abo MPUBATHUX YCTAHOB, OB’ A3aHii 3 AITbMHU, NMEPIIOpPs/IHA yBara
NpUOiNSEThCS SKHAHKpaloMy 3a0e3neueHHto IHTEpeCiB AUTUHH. .. », CTaT-
Ter 25 rapaHTOBaHI NpaBa JITHIX TIOAeH Ha TifgHe ¥ He3alle)HE JKUTTA Ta
y4acTh y COLiaIbHOMY I KyNbTypHOMY XHTTi. KpiM Toro, 32 cT. 26 €C BH-

' Aue.: Anakina T. PerymoBaHHs npaB OKpeMHX Bpa3iMBUX rpyn oci6 3a Xaprieto €C
Mpo OCHOBOMOJIOXKHI NMpaBa: J0CBi 1A Ykpaiuy // YKpaiHCHKHMI 4acoMKC MiXdHAPOLHOTO
npasa. — 2015. — Ne2. — C. 41-46.
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§ 6.3. Xapris ocHoBHux npaB €C 2000 p.

3Ha€ U MoBaxkac npaso [PiznuHo abo HCUXIYHO] HeAie3laTHUX TIOAEH KO-
pYCTYBATHCA NiEpeBaraMu 3aX0/1iB, NPH3HAYEHHX /15 IXHbOT HE3AJIEHHOCTI,
couiasibHOl 1 npodeciiiHol iHTerpaii Ta AMs yyacti y CycrijibHOMY KHTTi.

HeauckpuMiHallist — OOMH i3 KIFOYOBHX ITPUHLHAIIB, SKUM Ma€ KepyBa-
tHes y cBoiit aisnsHocti €C Ta nepxasu-uneHun. Crarreto 21 BCTaHOBIEHA
3abopoHa Oyab-AKoi AUCKpHMiHaLil 3a Oy/ib-KOK 03HAKOIO, TAKOIO K CTaTh,
paca, KOMIp LIKIpH, ETHIYHE YM COLiaNbHE MOXOMKEHHS, FEHETHYHI PHCH,
MOBA, pellirig abo nepexoHaHHs, MOTITUYHI a00 GyaAb-AKi iHILI TOIVIAIH, Ha-
JIEXHICTh O HAILIOHANBHOT MEHUIHHH, BJACHICTD, TOXOMKEHH, Qi3uuHa abo
po3yMOBa HE[I€3[1aTHiCTh, Bik ab0 cekcyanbHa opienTauis. Kpim toro, 3a-
GopoHEHO Oyab-AKy NMCKpPHUMiHALIiIO HA MiJCTaBi Aep>KaBHOT HAJIEXHOCTI.

Y Xaprii ocHoBHUX npaB €C Bu3HaueHo 11 cnisBignolieHHs 3 CKILI
(cT. 52(3)): Ti€w Mipolo, AKOH0 118 XapTis MiCTUTH NpPaBa, 10 BiANOBIAAKOTh
npaBaM, rapaHToBaHUM y KoHBeHLIT Mpo 3aXHCT NpaB NKOAMHU Ta OCHO-
BOMOJIOKHUX CBOOO, 3HAUEHHS Ta OOCST LIMX [IpaB € THMH CaMHUMH, 11O iX
BcraHoBiIeHO KoHBeHuiero. [Tpu ubomy B pamkax €C Moxe HagaBaTHCH
6ipLI LIMPOKHUI 3MICT MpaBaM Ta OCHOBHHUM cBOOOJAM Ta 3a1POBaKyBa-
THcs 011 BUCOKI CTAaHAAPTH BKa3aHUX IIPaB.

Y Jexnapauii wono Xaprii ocHoBHux npaB €C (Ne 1) 3ayBaxyerbes,
L0 OCTaHHS NiATBEPAUIIA OCHOBHI MpaBa i cBOOOAM, rapaHTOBaHI NPHIAHS-
To10 B paMkax Panu €sponu KoHBeHLI€I0 Mpo 3aXUCT NpaB JOAHHH i 0CHO-
BOIOJOXHUX cBoOoa 1950 p., a TakoX Ti, L0 BUMIJIMBAIOTS i3 CMUJILHUX J/15
JAepKaB-4JIEHIB KOHCTUTYLIHHUX Tpaguuid. BoHa He poswuproe cohepy
3actocyBaHHs npasa €C 3a Mexxi noBHOBaXkeHb CO103Y, He CTBOPHOE )KOAHHX
HOBHX [TOBHOBa)K€Hb 1 3aBAaHb COr3y Ta HE 3MIHIOE BU3HAYEHHX YCTaHOB-
YUMH AOTOBOPaMH IOJIOXKEHD 1 3aBIaHb.

Bapro Takox 3BepHYTH yBary, wo OinplicTb HopM XapTil OCHOBHHX
npaB €C He € HOpMaMu NpAMoi 1i, TOOTO BOHH YiTKO HE BU3HAYAIOTh 3MICT
cy0’€KTHBHOIO IpaBa i, BIAMOBIIHO, HE MOXYTb CJIyTyBaTH AOCTaTHBOIO
MiJCTAaBOKO AJIA 3aXUCTY (Pi3UYHOI 200 IOPHINYHOK 0COGO0K CBOTO MpaBa
a00 3aKOHHOT'O IHTEpecY y HauioOHaJIbHOMY cymi. Hanpuknaz, ceobona mia-
NPHEMHHULTBA, IPOTOJIOLIEHA Y CT. 16, BUSHAETHCS BIANOBIAHO O 32KOHO-
naectBa Coro3y Ta HaUiOHANBHOTO 3aKOHO/JABCTBA i HAl[iOHATILHOIO MpakK-
THKH. J1s1 BU3HAYEHHs 3MICTy BKa3aHoi cBobonu Ha pisHi €C Bapro 3Bep-
TaTUCs 10 HU3KH JUPEKTUB, perjiaMeHTiB abo iHIIMX aKTIB y il cdepi.

3 MeTo 3a0e31eYeHHS HANeXKHOT0 TAYMaueHHs Ta 3acToCyBaHHA Xap-
Tii ocHOBHHX npaB €C 10 Hel Oyi10 gogano Po3’sacHeHHs!, B AKUX PO3KpH-

! Explanations relating to the Charter of Fundamental Rights. O. J. 2007. C 303/17.
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Tema 6. [Ipasa nronunu B npasi Ceponeiicskoro Coro3y

BA€THCS 3arajJbHUH 3MICT Ta HalBaXUTHBILI OCOONIHMBOCTI MPOroONOLEHHUX
npaB. BkazaHi Po3’ICHEHHS He MatOThb IOpPUIHYHO 0OOB’I3KOBOT CHIIH, OMHAK
MOXYTh CITYTYBaTH BaXXTHBUM OPIEHTUPOM /I HalliOHAJIBHUX CYIOBHX Ta
a[MiHICTPATUBHHUX OPraHiB, @ TAKOX [IPH YXBaJIEHHI HOPMATHBHO-NTPABOBHX
aKTiB, SKI MAKOTh BiMOBIJATH 1T MOJIOKEHHSM.

e § 6.4. TapanTii npas i cBo60a Jro1uHM
B npaBi €C

3 MeToro 3abe3nedeHHs MPaB i OCHOBHUX CBOOOJ JOAUMHU HEOOXiNHO
He nUiIe iX MporojocuTH, ane U nependaynty eeKTHBHI rapaHTil iX BU-
KOHAHHA Ta 3axucty. Jns usoro y npasi €C Ta HallioHaJIbHOMY MpaBi
JepXaB-4JIeHIB BU3HAYEHO 3aco0H 3aXUCTy NpaB i cBOOO. Bijl MOPYLIEHS,
3aco0H BiZHOBJIEHHA NOPYUIEHWX MpaB, & TAKOXK MEXaHi3M KOMIeHcalii
3aB/IaHOT LIKOAH.

Cucrema rapaHTiii mpas i cBo6ox joautu B ipasi €C 3abe3neuyeTbes
Ha JBOX PiBHAX, Ha piBHI €C i nepaB-4/ieHiB, Ta CKIAAAE€THCA 3 TPHOX
eJIEMEHTIB:

1. iHcTHTYHiHHI rapaHTii, NOB’A3aHi 3 GYHKLUIOHYBaHHAM IHCTUTYLIH,
oprasiB Ta areHuiil Colo3y, a TaKOX OpraHiB JIep)KaB-ulleHiB, QifIbHICTh
AKHX CIPSMOBaHa Ha 3a0e3neyeHHs 1 3aXUCT IPaB JIIOAHHHY;

2. mpolecyajbHi TapaHTii, AKi peani3yloTbes NMpH 3XiHCHEHH] NpaBo-
cyans;

3. MaTepiaybHi rapaHTii, 1o nepeabavyaloThb MPaBo HAa KOMIEHCAllilo
3aBJIaHHX 30MTKIB y pe3yNbTaTi NOPYLIEHHS MpaBa.

Ipaea i cBoGOaY, 0 nependaveHi npasom €C, MiANAralOTh CyI10BOMY
3aXHUCTY. 3BEPHEHHS J0 Cyly — rapaHTisd i 0MHOYaCHO cy0’ €KTHBHE NPaBo
KOXHOI JIFOIHHH, 110 rapaHTOBaHa ycTaHOBUWMHE lorosopamu €C ta Xap-
Ti€l0, @ TAKOX HALliOHAJIBHUM 3aKOHOIaBCTBOM JIeP)KaB-UJeHiB.

T'onoBHO IHCTUTYLIERO, 110 3abe3meyuye 3aXUCT npas i cBobos nH0aH-
Hu Ha piBHi €C, € cynu €C, mo cknanaerscs i3 CI1EC i 3aransHoro cymy.
BHKJIIOYHO M MiACYAHI MO30BH NpO aHyIIOBaHHSA aKTiB IHCTUTYLI#H, opra-
HiB Ta areHuiit €C, 30kpeMa, Ipo cKacyBaHHS pilleHb €Bponelickkol Ko-
Micii mpo HaknagaHes wtpadis Ha nignpueMcTsa (ct. 263 Jorosopy npo
nisnpHicTs €C); M030BH Npo 0e31isNBHICTL IHCTUTY1LIH, OPraHiB Ta areH-
uiit €C (ct. 265 Jorosopy npo gisnsHicTs €C); M030BU NPO M03a10rOBip-
Hy BianosiganeHicTe Coro3y y ¢opMi koMmeHcauil 30MTKIB, 3aBIaHHUX
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§ 6.4. I'apanTii npaB i cBoboa nroauHH B npaei €C

ycranoBamu €C abo ix cniBpoSitHnkamu (cT. 340 lorosopy npo Aisns-
nicts €C).

3axHUCT NpaB NOIMHHA B pamkax €C Moxe HanaBaTucs sk Ha piBHI €C,
raK i Ha piBHI nepxaB-uieHiB. [TigBinomuicTh cnpas Mixk cynamu €C i Ha-
LiOHAJIBHUM CyaMH PO3MEXOBYETBCS 3aJI€XKHO Bil TOro, XTO € Cy0’€KTOM
nopyLlieHHs. SIKuio Bu3Haveni B npasi €C npasa QizsMuHNX a00 OPUAHYHHUX
oci6 mopyuytoTh ycraHoBd €C (iHCTHTYLUIT, OpraHu, areHuii), To BiANOBiA-
gi cnpaBu nigsigomui cynaM €C. SKILO X MOPYIIHHKAMH BUCTYHalOTh
jepKaBU-4IeHH abo npuBaTHi ocobu (dizuyni abo ropuauuHi ocobu), o
Ha MPaKTHLI Mae Micle HaWyacTille, CrpaBy pO3MIsAaloTh HALlIOHAIbHI
cyau. I1pu po3risi cnipaB HallioHabHi Cyau 3B’ A3aHi Hopmamu npasa €C,
AKUM BOHA 3000B’A3aHi HaaBaTH NPIOPUTET HaJ HOPMAaMH HaLllOHAJIBHOIO
3aKOHOABCTBA (MPUHLMI BepxoBeHcTBa npaBa €C). Y pasi HescHOCTI
3MICTY BiJNOBIJHOT HOPMH HALIOHANBHI CyIM MOXYTh 3BepHyTHCA 10 CIIEC
3a BiJINOBIIHUM PO3’AICHEHHAM 4epe3 NMpoLeaypy NperoatLialbHUX 3BEp-
HeHb (3anMTIB) Ha miacrasi ct. 267 Jorosopy npo aisuibHicTs €C. [lpu
upoMy Ha BiaMiny Bix €CIJI, cynu €C He po3msaaroTs 1030BiB Qi3MYHHX
260 IOpPUIMYHHX 0cib NMPOTH NepkaB-uiieHiB. BBaxaeTocs, o y AepxKasax
noBUHHI OYTH CTBOpeHi Ha/ilHi MpaBoBi MexaHizMy 3abe3neyeHHs 1 3a-
XHCTY NpaB i cBOOO JIIOAHHH.

[lopsn i3 CyJOBHMM OpraHaMH 3axMcT NpaB JoanHH Ha piBHI Coro3y
3MiACHIOETBCSA HOro KOHTPOJIIOIOUMMH YCTaHOBaMH, IepeayciM Ceponei-
cekuM OMOyncMaHoM Ta €spornelickkoro Komiciero.

€sponeiicekuit OMOyacMen (ct. 228 JJorosopy npo aisnbHicTs €C,
¢T. 43 Xaptii ocHoBHux npaB €C), skuit obupaeThes €BponeicbkuM Iap-
JaMEHTOM, YTIOBHOBaXXeHUH npuitmary Bix Oyab-sakoro rpoMansHusa Co-
103y 200 6ynp-aKol GizuuHoi abo pUAMYHOT 0co0H, IO NPOXKHBAE ab0 Mae
IOpPMAMYHY aApecy Ha TepUTOpii AepKaBHU-uNeHa, CKapry LOA0 BHIIAIKIB
HE3aJ0BINBHOIO YTIPaBliHHA B AisJILHOCTI YCTaHOB, OPraHiB, c1yx0 abo
arenniit Corosy, okpiM CIIEC, skuil 30iHCHIOE CBOT CYOBI TOBHOBaXCHHS.
OMOyncMeH BHBYAE TaKi CKapru Ta 3BiTY€ MPO HHUX.

3rigHo 31 cBOiMH 000B’s3kaMu OMOYICMEH 3a BJIACHOIO iHILIaTHBOIO
abo Ha MiJACTaBi CKapr, MojaHux oMy OGesnocepeaHbo abo yepes uieHa
€sporneiicekoro [lapnamMeHTy, MPOBOAUTE PO3CIiAYyBaHHS, AKI BiH BBaXa€
00rpyHTOBaHUMH, KpiM BHUMAKiB, KOJIM iHKpUMiHOBaHI ¢akTu € abo Oyau
IIpeIMETOM CYIOBOTO NpoBaKeHHs. Skio OMOyICMEH BCTAHOBIIOE (aKT
HE3a10BiILHOTO YIIPABIIiHHSA, BiH [IEpeAaE MUTaHHS Ha PO3MIAA BiANOBIAHO]
YCTaHOBH, Oprany, cnyx0Ou abo areHuil, sKi MalOTh TPHOXMICAUHHH CTPOK
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Tema 6. [TpaBa moarHu B npasi €Bponeicskoro Corozy

11 indopmyBaHHs OMOyacMeHa rpo ixHio mosuuito. [licns uboro OmOyn-
cMeH HampaBiife 3BiT 1o €Bponeickkoro [laprameHTy Ta BianmoBigHoi
yCTaHOBH, OpraHy, ciry»x6u abo arenuii. Ocoba, 1110 3BepTaeThCA 31 CKaproro,
iH(hOpPMY€ETBCSA TIPO PE3yIBTaT TAKHX PO3CITiAyBaHb.

V pasi BCTaHOBIEHHsA NopylueHHd, Ha BiaMiny Big CI1E€C, €Bponeii-
cekuit OMOyacMeH He Mae npaBa ckacoByBaTH akTH yctaHoB €C abo Bu-
3HauaTH po3Mip KoMmeHcanii morepniniit oco6i. Moro pimenns ne
€ 000B’A3KOBHMH, OJTHAK HA MIPAKTHII 3a3BH4al BUKOHYIOTbCA. PaKkTH4HO,
cuna Koro pilieHb IPYHTYETHCS Ha BUCOKOMY OCOOUCTOMY aBTOPHTETH,
a TAKOXX Ha MOBHOBaKEHHAX €Bponeficbkoro [TapnameHTy, sKOMY BiH Ha-
MpaBisio CBOT JOMOBIAI PO NPOBENEHI PO3CIiyBaHHS.

Iopsan 3 OMOyacMeHoM B pamkax €C ¢yHKIIOHYIOTh KOHTPOJIBHI Op-
raHy creuiaJbpHOl KOMIIETEHNIT, K1 MOXYTh pO3MMAAATH CKAaprH (Gi3u4HHX
a6o opuaMYHUX 0cid B okpemux chepax. Cepea HUX €BponeicbKHi KOHT-
poiiep i3 3aXMCTY JaHMX, TaK 3BaHu# indopmauiiiHuii €BpooMOyaCMeEH, 1O
Mae 3abe3rneyyBaTH MMPaBO 'POMAJsiH HAa TAEMHHIIO MPUBATHHUX JAHUX,
SIKHMH OTIepYIOTh IHCTUTYLI1 Ta ycTaHOBH €C.

Sk 3a3Hayanocs HaMu panilue, Ha piaMiny Big €CILI, cyau €C He pos-
[A7aK0Th M030BiB Qi3NYHUX a00 IOPUAUYHUX OCIO NPOTH AepKaB-4JIeHiB.
Y 3B’43Ky 3 IMM BOXXIMBUM PaBOBUM MEXaHi3MOM 3aXHUCTY BiJl IOPYLIEHb
i3 DOKy JepaxaB-4JIeHiB € 3BepHEHHS J10 €Bpornericbkol KoMicii sik iHCTHTY-
wif, 1o 3niACHIOE 3araJbHUK HATNAA 3a AoTpuMaHHsaM npaea €C. Taki
3BEPHEHHS MOXYTb CI1yTyBaTH IPHBOIOM AJA nopyiueHHs KoMiciero pos-
c/lilyBaHb NPOTH AEPKaB-4ICHIB 3 MOXJIMBICTIO 1X MOAANBLIOTO MPHUTAT-
HeHHs 0 BianosigansHocti CIIEC.

OctaHHIM yacoM Ha0yBaiOTh MOMYIAPHOCTI Mepexi 10CYI0BOrO Bpe-
CYIOBaHHA [IPAaBOBUX CIIOPIB, FOJOBHOIO MEPEBArol0 Kol y MOpPiBHAHHI
3 CY[laMH € OTIEpaTUBHICTD Y PO3MIAi criopy (pekoMeHaoBaHu# cTpok — 10
THXKHIB). 30KpeMa, 3a iHiuiaTuBo €Bponeiicbkoi Komicii Oyna ctBopeHa
cuctema SOLVIT! (Big aHri. solve it — «BUPILIH 11€») — MepeKa KOHTAKTHUX
NYHKTIB, CTBOPEHHX B Jep)KaBax-ujeHax Ul po3B’f3aHHA NpodiieM B ra-
ny3i peanizanii ceobon BHyTpiliHboro punky €C (cBoboa pyxy ToBapis,
MOCJTYT, KamiTaliB Ta 0cib). Y BUNaaKy 3BepHEHHs 3aLiKaBIeHOT 0COOH 10
i€l cucTeMH KOHTaKTHHH [TyHKT BiJNOBIAHOT A€P:KaBU-YIECHH 3B’ A3YETHCA
3 IMOBIpHMM NOPYLIHUKOM 3 METOO 3a0e3eyeHHs NPUIIMHEHH [1OpY LUEH-
HS Yy 10OpOBITIBHOMY NOPAAKY. SKIO 106pOBITbHE BPErynOBaHHS € YCilil-

! JTus.: Commission Recommendation of 17.9.2013 on the principles governing
SOLVIT. C(2013) 5869.
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§ 6.5. Cnisnpaus Paan €eponu i €sponeficbxoro Coto3y y cdepi 3axHCTy NPaB JiKOIHKH

HHM, TOPYLLUEHHS IPUNHHAETHCS. B iHILIOMY BHIIaAKy CKap>KHHK Mae NpaBo
3BEpHYTHCS 10 IHIIHX 3aC00iB 3aXHCTY.

3 METOI0 OTPUMAHHA MaKCHMAJIbHO MOBHOI 1 00’ €KTUBHOI 1HpOpMAaLIil
[po AOTPUMAHHS 11paB 1 cBOOO/ JIIO/IMHH B YCIX I€pKaBax-uIeHaXx, 8 TAKOX
JOC/TI/DKEHHA 1pobaeM 13 peasizaliero LMX NpaB Ta BUpoOIEeHHs npono-
auiii 3 ix edexruBHoro 3abesneuenns 15.02.2007 p. Oyia 3acHOBaHa
Arenuis €C 3 dyHnamenrtanpHux npas (Pernament 168/2007 Pagu €C)'.
AreHLIs € YyCTaHOBOK, 110 3IHCHIOE €KCIEPTHY MIATPUMKY iHCTHTYLIH,
oprasis Ta iHMM areHuism €C, a Takox JepxkaBaM-uieHaM. Bona He po3-
pisAae ckapr Gi3HYHMX Ta pUAMYHUX 0ocib. Kpim Toro, GyHKLIOHYIOTh
it imwi noaibHi 3a noBHoBaxeHHsIMHU areHllil €C B okpemux chepax: €8-
poneiChbKUiA IHCTUTYT renaepHoi piBHOCTI, €Bponeiichkuii odic 3 HagaHHs
npuTYIIKY, €Bponeichbka areHuis 3 xapuoBoi 6e3nexu, €Bponercbkuii odic
3 {HTEJEeKTYaJbHOI BIaCHOCTI TOLLO.

s § 6.5. CniBnpans Pagu €sponu
i €EBponeiicbkoro Cor3sy y cdepi 3axucrty
npaB JHIHUHH

Pana €8ponu Ta €sponelickkuit Cowo3 MoAiAs0Th COiMbHI LIHHOCTI
noBard A0 [pas JIOJUHH, CBOOOAH, AEMOKpaTii, BepXoBeHCTBa Hpasa. Sk
3a3HauaB KonuiuHii [Tpesunent €pponeiicokol Komicii XKau-Knon KOHkep,
«Pana €spony 1 €C 6ynu npoayKTaMu Ti€l % caMol iael, Toro x ayxy i THX
xe amOitii. BoHn M0bini3yBaiy eHepreTUKy Ta 3aJyMKH CIIUIBHUX A7 HUX
6aTbKiB-3aCHOBHHKIB»?,

HesBakaioun Ha HECXO0XKY NMPABOBY NPUPOLY LIKX JBOX 00’ €1HAHD €B-
ponelcbKHX A€pkKaB Ta BUKOHAHHS HUMU PI3HUX 3aBJiaHb Ta HYHKLi, BOHH
MaloTh JaBHIH AOCBiA cniBpoOITHUITBA, W10 PO3MOYABCS i3 3aCHYBaHHIM
€sponeicekux CnisroBapucts. Ha cvorogni €C ta Paga €spony € kito-
YOBMMH 1 HAATOJOBHIIIMMY NAPTHEPAMH Y LIAPHHI 3aXUCTY NpaB JIOAMHH.
CniBnpaus oxoruioe yci chepu aisibHocti Paagun €sponu Ta mWapokui
cnextp AistnpHocTi €C.,

' Aus.: Council Regulation (EC) No 168/2007 of 15 February 2007 establishing
a European Union Agency for Fundamental Rights. OJ L 53, 22.2.2007, p. 1-14.

? Council of Europe-European Union: a sole ambition for the European continent: Report
by Jean Claude Junker, Prime Minister of the Grand Duchy of Luxembourg, to the attention
of the Heads of State or Government of the Member States of the Council of Europe (2006) /
https://rm.coe.int/16804e3d96.
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Tema 6. [1paBa moaunu B npasi €sponeticbkoro Coro3sy

Vei nepxasu-unesu €C € unenamu Paau €Bponu Ta ydyacHHKamy
€KIIJI. Binsire Toro, Ha CLOTOIHI CKanacs TPAKTHKa, 1110 OAHUM i3 «Ia-
TEHTHHX» KpUTEPIIB wieHcTBa nepxasu y €C e ii unenctso B Pani €spomny
ta HanexHe gorpumanns CKIJI. Taku#t minxin rpyHTy€eThes Ha cT. 49 Jo-
rosopy nipo €C, 3a IKUM TiIbKHM €BPONEHCchKa JepKaBa, L0 MOAIIsE LiH-
HocTi, Ha AKkuX IpyHTyeThest €C [a BinTak i Paga €Bponu] i BigaaHa ix
MOIIMPEHHIO, Ma€ NPaBo MMOAATH 3asBy Ha BCTym ao Corosy.

OcTaHHIMH POKaMH Taka cHiBNpais ocoDIUBO aKTHBi3yBamacy,
23.05.2007 p. 6yno nianucaHo MeMopaHayM Npo B3aEMOPO3YMIHHS Mix
€C ra Pagoto €Bpony, AkHil Ha CBOTO/IHI € TOJIOBHUM aKTOM IPO CITiBIpa-
110 BKa3aHHUX OpraHizauii. MeMopaHayM NMiATBepIKy€e BU3HAYATIbHY POIlb
Panu €sponu y cdhepi npas nwoguiu B €Bporti, BKa3zye Ha HEOOXITHICTE
3abe3nedeHHs y3romxeHocti Mix npaBoMm €C Ta koHBeHUissMu Pagu €Bpo-
4 y cdepi 3aXHCTY NpaB JIOIMHH, a TAKOX 3aKJIHUKA€E A0 1ie Oinbioro
NOCHIEHHS IXHBOT CriiBNpari.

Toro x poky BinOynocs ypouucre Biakputts Arenuii €C 3 pyHaameH-
TaIbHUX MPaB, Y 3aCHOBHHUIbKOMY akTi sikoi (Pernament 168/2007) 3a3ua-
4yeHo, 110 ATeHLis NoBa)XkaTuMe ToNOBHY ponb Pagu €Bponu, 30KkpeMa
€CIJ1, y cipaBi 3aXUCTy NpaB JIIOOHHH Ha €BporeicbkoMy npoctopi. Kpim
toro, 18.06.2008 p. Oyno yknaaeHo Yroay npo criBopauio Mix Uicio Aret-
uiero Ta Pagoro €sponn’.

CnispobitHunreo €C ta Panu €Bponu BinOyBaeThes 3a TphOMa TEMa-
THUHUMH Osokamu: (1) monitHurmMii aianor, (2) cnisnpans 3 NpaBoOBHX
nuTaHk, (3) MpoekTH cnipnpaili. MeTow MOAITHYHOrO Aianory € Koopau-
HyBaHHS M03ULIH Ta MoNiTUK Y cdepi 3aXucTy npas THOAUHH HA HAHBHUILO-
My piBHi. 30KpeMa, y neperopopHoMy npoueci Big €C 6epyTh yyacTs
[Tpe3uaent €sponedcskoi Komicii, Horo Tlepumiuii 3actynuuk, BepxoBHu#
[MpexncraBuuk €C 3 NUTaHb 3aKOPAOHHOT MOJIITUKH 1 IONITHKH OE3MEKH Ta
inmi wienn €sponeiicbkoi Komicil, I'onosa Pagu €C ta ['onosa ta iHwi
ynieHu €sporeiicekoro [lapmamenty. [Ipasose criBpoGITHULITBO Mependadac
B3aEMO/III0 MOHITOPHHIOBHX Ta KOHCYJILTaTHBHUX OpPTaHiB CTOPiH 3 UTaHb
craupaptiB Paau €8ponu Ta 3akoHonasctBa €C. Y paMkax NPOEKTIB CIiB-
npaui peaizyloThCs YHCACHHI CIIbHI NporpamMu, CIIpAMOBaHI Ha [TOCHIIEH-
Hs TOBATH 10 NpaBs JIOAHWHM Ta BEPXOBEHCTBA MpaBa. Bouu nepenbavaroTs

! Agreement between the European Community and the Council of Europe on
cooperation between the European Union Agency for Fundamental Rights and the Council
of Europe of 18.06.2008. O. J. 2008. C. 186.
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texHIYHY, EKCIIEPTHY Ta QiHaHCOBY MATPHUMKY AepiKaBaM-uneHaM y 3abe3-
[ledeHHi CIIIIBHHX €BpONENHCchbKUX HIHHOCTEM.

KoopauHalis opraHizalii Ha HAHBHLIOMY piBHI BinOyBaeTbcs yepes
Odic 38’ a3kiB Panu €sponu npu €C y Bprocceni Ta [Tpeacrapanursom €C
npu Pazi €sponu y CrpacOypsi.

Ha cborozHi 3aificHioeThca akTHBHA criBnpaus # Mix Cyaom €C 1a
€BponenchKuM CyaoM 3 npas moauHu (€CII), ski miaTpUMyOTH OCTIM-
Hiii aianor y coepi 3axucty npas moguuu. Cyn €C opienTyeThbcs Ha npa-
gosi no3uuii €CIJI, ockiNnbkH OCHOBOMOJIOKHI MpaBa, L0 IapaHTYIOThCS
KoHBEHLIEIO TIPO 3aXKCT MpaB JIOAWHU 1 OCHOBOIIONOXKHUX cBOOO, € 3a-
ranbHUMY npuHumMnamMu npasa €C (c1. 6(3) Jorosopy npo €C). Tieto Mi-
poto, AKOHO Xapris €C MicTUTb NpaBa, UI0 BiAMOBiAIOTH NpaBaM, rapaH-
tosaHuM y €KILJI, 3HaueHHs Ta 00cAr uMX 1MpaB € TUMH CAMUMH, 110 1X
scraHoBieHo KonBeHuiew. Oanak ue He odmexye €C HagaBatu 6inbpLl
[UKXPOKHIA 3aXHCT BiANOBigHUM NpasaM (cT. 52(3) Xaprii).

Y cBOiX pilIEHHSX CyAH, WO PyHKUIOHYIOTh B paMKax Pi3HHX MiXHa-
POAHMX OpraHi3auil i € GopMaabHO aBTOHOMHUMH, YaCTO 3BEPTAIOTHCH 10
npeleeHTiB oauH oaHoro'. [pakrtuka 3actocyBanus €KIIJI y cynax €C
MH, SKIIO NPEeAMETOM CIIOpY € MUTaHHs, o nignajaae nig gito npasa €C.
[ HaBnaky: €CILJI Mae nmpaBo po3risaary ckapry npo MopyLlueHHs [1paB
moanHu y npai €C, sKuo HaeTbed npo cniBnaiawdi npasa. JJoCHTb 1iKa-
BUMH € NPHKIAIH PO3MISLAY CKapr Npo NOpyUeHHS eNeKTOpalbHUX I1paB
Ha BuOopax 1o €sponeiicskoro [lapnamenTy, mo posrasnanucs €CIUI Ta
Cynom €C. OnHieto i3 Haitbi1b1LI LiKaBHX 1| BaXKIMBUX Oyna cnpaBa Matthews
v. the United Kingdom? nipo nopylueHHs 1ipaBa Ha BijibHI BHOOpY Ha TepH-
topii ['i6paintapy 3a ct. 3 [Iporokony 1 go €KILIL. Y cBoemy piwerni €CILI
BCTaHOBHB (QaKT NopyLIeHHs Lboro npasa Benukoro bpuraieto, mia BNM-
BOM 40r0 0yJI0 BHECEHO 3MiHH 10 OpUTAHCHKOro AKTY Npo NpeIcTaBHULTBO
B €pponeiicbkoMy IlapnamenTi 2003 p., 3a skuM BKazaHa TepuTopis Oyna
BKJIIOYEHA [0 3arajbHOAepxaBHOro BUOOPUOro OKpyry Ha BuOOpax a0
€sponeiicbkoro [lapiameHTy.

' lus.: Anakida T. CniBBiaHOWIEHHS NpeLENEeHTHOT MPAKTHKH CyAiB €BpONeichbKoro
Coto3y ta €pponeticekoro Cyny 3 npas mogund / T. AHakida // [1iqnpueMHALTBO, rOCH-BO
i npaso. — 2008. — Ne 8. ~ C. 145-148.

2 tus.: Judgment of the European Court of Human Rights in the case Matthews v. the
United Kingdom of 18.02.1999.
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Tema 6. Ipasa noaunu B npasi €sponeficekoro Coro3y

e § 6.6. [Ipueanannsa €C n1o KonBenuii
MPO 3aXUCT NPAB JHIHHU
i 0CHOBOMO/T10KHHUX ¢cB00O

OnHuM 13 HaNBaKIMBIIUX 3aBJaHb y koHTekeTi criBmparni €C ta Paan
€sponu € npueaHanua €sponeiicekoro Cotosy a0 KonseHuii npo 3axucr
npas JIOAWHY 1 OCHOBONONOXHHUX cBobox 1950 p. JTicaboHcbkum Jloroso-
pom Oyno 3adikcoBaHo 3060B’s3aHHs €C npueanatucs go €KIIJI
(ct. 6(2) Jorosopy npo €C). [IpaBoBi nepeikoay Lis 1soro Oynu ckaco-
BaHi 3MiHamu 3a [Iporokonom Ne 14 no €KIJI, 3a sskum cropoHowo Kou-
BeHLIii MOXe CTaTHU He NHIle AcpkaBa, ajde # €Bponeicbkuilt Corwos
(cT. 59(2)).

HeobxigHicTh TakOro NprUeAHaHHA 3yMOBJIEHA METOK) MIOCHIIEHHS 3a-
XMCTY TpaB JIOIHHY Bil MOXXJIMBUX MOPYIIEHB Y Mepuy uepry 3 6oky €C,
Tak, Ha CLOTOJHI MOMJIMBOCTI 3aXUCTy NpaB 1HAUBIIIB 0OMEXeH nulie
CIIEC. Ocoba, sxa Baxae, o CIICC He 3a00BOJILHUB 11 BUMOT, B paM-
kax €C He Mae rpaBa BUKOPUCTOBYBATH iHIII 3aco0u 3axucty. CII€EC
€ OCTaHHBOIO IHCTaHUi€l0 y cdepi 3aXHUCTY IpaB MOAUHH B pamKkax €C.
[Mpueananna €C no €KIUI HagacTs iHIUBIgaM JOAATKOBUX MOXJIUBOCTEH
sgeprarucs go €CILI 3a 3axuctoM npas, rapantoBaHux KoHBeHi€10, 1O
Oynu nopylueHi akTaMu iHcTUTYLiH €C, y TOMY YHCIHi pilIeHHAMH CY/IB
€C, a Tako’)X HOPMAaTHBHUMH aKTAMH [I€PKAB-UJIEHIB, IPHHHATHX Y pe-
3yJbTati iMIuieMeHTauii akTis €C, SKMMH NOPYIIYIOThCA NpaBa JIOAHHH
y cenci €KIJI ta npaktukn €CI1JI. Opnak Hi B KonBeHuii, Hi B HOpMa-
TUBHO-MpaBoBHX akTax €C He BU3HAUEHO NOpAAKY 3BepHeHHs no €CIIJI
i3 3agBoto npotd €C. Ilpu UbOMY BHHHUKAE MPAKTHYHE MHUTAHHS LIOJ0
JNOTpUMaHHA OJHiel 3 BUMOT MPUAHATHOCTI 3asBU 10 po3rnsay €CITT -
11010 BUYEPIIAHHA YCiX 3ac00iB MpaBOBOro 3axucTy 3a ¢T. 35 KoHBeHii.
Y ui#t crarTi HAeThCA AHLIEe MPO BUYEPIIAHICTh YCIX HAIllOHANBHHUX 3aC0-
0iB 3axucTy, BiATaK HeoOXiAHO nepea0auYUTH YMOBH MPUIHATHOCTI Y KOH-
tekcTi €C.

Ha cooroaHi npouec npueananns €C no €KI1JI tpusae. [Tutanns npo
npueaHands €Bponeiicekux Crisrosapucts no €KIJI o6rosoproBanocs
e 3 KiHug 1970-x pp., OAHaK KOIAHHX IOPHIMYHO 3HAYYIIIUX 3aX011B BXKHU-
TO He OyJ10, TOMY BOHO TaK i 3aITHIIATIOCS NIOJITHYHHUM HaMipoM. Y 1994 p.
Pana €C Ha migcrasi u. 6 ct. 300 Jorosopy npo €Bponeicske criBTOBapH-
ctBO (3apas ctT. 218 (11) Jorosopy npo aisnsHicTe €C) 3BepHynacs A0
CIIEC nns oTpuMaHHS BUCHOBKY IOJI0 TOTO, 4H Oyae Yroaa npo npuea-
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§ 6.6. [puenuanus €C 10 KonseHuil npo 3aXKCT Npas NIOAMHH | OCHOBOTION0KHKX CBOOOA

HAHHS CYMICHOIO 13 NOJNIOXEHHAMH ycTaHoBuKx porosopiB. CIIEC niiiios
HeraTUBHOTO BUCHOBKY.! HoBa «xBuiIs» 0diliiHUX NeperoBopis 1po Mnpu-
eanania €C po €KIUI posnovanucs micas 3ycTpiui npeacraBHUKiB Panu
¢sponu Ta €sponeiicbkoi Komicii y Ctpac6ypsi 07.07.2010 p. Ilicns 3a-
KIHYEHHs LbOro Ipouecy Yroza rnpo npueiHaHHs mana OyTH CXBajleHOIO
KomiteToM MiHictpie Panu €Bponu i onHoctaitHo Panoro €C. €pponei-
cokuit [lapnaMeHT, sikuid OyB MOBHOIO Mipolo MOiHGOpMOBaHH#l Mpo BCi
eTalld [IEpEroBOpiB, TAKOX MaB HAaJaTH CBOO 3roay. [licas ykiaaaeHHA
Yroau BoHa Mana 6yTu parudikoBana BciMa 47 croponamu €KII Biamo-
BiJHO 10 X KOHCTUTYLIHHHMX BHMOT, 30Kp€Ma THMM 3 HHUX, SIKi € TAKOK
gepxapamu-unenamu €C. Y pesynsrari ckiaaHux neperoopis 05.04.2013 p.
6y/10 MPEACTABIEHO OCTATOYHMI TEKCT MPOEKTY YIoAM Npo MPUEIHAHHS
€C no €EKIIL

Hactynnum kpoxoM Ha uuiaxy npuendanns €C no €KII 6yno 3ep-
werHs 04.07.2013 p. €sponeiicykoi Komicii go CIIE€C 3 3asBor0 npo Ha-
JaHHs BUCHOBKY [PO CyMICHICTb NpOeKTy Yroau i3 npaom €C BiInosiaHO
go ct. 218(11) Jorosopy npo aisnshicts €C. Y cBoemy BucHosky 2/13 Bia
18.12.2014 p.? CITIEC BcTaHOBMB HECYMiCHICTh MOJI0XKEHb YTOAM YCTAHOB-
yuM goropopam €C, 1m0 cTalo HPUAHYHO NEPELIKOO0 NIPOLECY MPH-
¢/IHAHHA.

HaiiBaxuiusiwi apryment CIIEC 11010 HEMOXITMBOCTI NPHEIHAHHSA
NOJIAralTh y HACTYNHOMY?:

1. Y pesynsrari npuennanus CKIL, Ak i Oyab-aKkuii iHIIKH MiXkHapoa-
HH# foro.ip, yknaaeuui CorozoM, byae 060B’I3kOBUM s iHCTHTYTIB €C
Ta HOro JepxaB-u/ieHIB Ta CTAHOBUTHME HEBia €MHY yacTuHy npasa €C.
V ubomy pasi €C, Tak caMo Ak iHUII JOTOBIpHI CTOPOHH, MiANAraTHME 30-
BHIUIHBOMY KOHTPOJIIO 3a/1/1s 3a0e3neyeHHs AOTpUMaHHs npas i cBobox,
nependauennx €KII. Takum gunom, €C Ta Horo iHCTHTYTH OyayTh Mij-
NAraTv 30BHILIHIM MeXaHi3MaM KOHTpOJI, nepenbayennx KoHBeHielo, i,
30Kpema, 3 6oky €CII.

' Avis 2/94 «Adhésion de la Communauté a la convention de sauvegarde des droits de
I'homme et des libertés fondamentales». Recueil de jurisprudence. 1996. P. I-1759.

2 Opinion 2/13 of the Court of 18 December 2014: Accession by the Union to the
European Convention for the Protection of Human Rights and Fundamental Freedoms,
ECLI:EU:C:2014:2454

3 1us.: Komaposa T. B. Ilpakrtuka Cyay €sponeiicbkoro Corosy 1040 npueaHanus €C
1o KoHBeHLIT npo 3aXHCT npas J0AUHH | 0CHOBONONOXKHHX cBOGOA // AKTyanbHi npobnemu
Cy4acHOIo Mi>XHapoAHOIo npasa: 36. HayK. cTareil 3a Marepianamu [-x XapkiB. MibkHap.-npas.
YMTaHb, NPHCBAYEHHX nam’ati npod. M. B. Snoscbkoro i B. C. Cemenosa. — X.: [paso,
2015. - C. 135-144.
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Tema 6. Ipasa moauuu B npasi €sponelicykoro Cotosy

2. Hempunyctumoro € cutyanis, konu intepnperauis €CILI Oyne
0608’ 13k0BOI0 A1 €C Ta BCiX #Oro iHCTUTYTIB, B TOH yac, KONH, iHTEp-
npetauis CII€C npas, BuzHagenux B €KILI, He Oyne 060B’43K0BOIO 1ix
€CIIL

3. €KIJI nanae aep:kaBamM-ydacHULISIM MOXJIHBICTh BCTAHOB/IKOBATH
BMILII CTAaH/JApPTH 3aXHCTy IpaB, 3akpimieHux Koueenuiero. Cam CIIEC
y piwieHHi y cripaBi Melloni' 3a3HauuB, 10 nepxkaBu-4ieHd €C He MOXKYTh
BCTAHOBJIIOBATH BUILI CTaHAAPTH HiX Ti, 10 BCTAHOBJEHI y XapTii OCHOB-
pux npas €C, sxkuo €C moBHicTIO rapMoHi3yBaB BiANOBiAHe MpaBo. Tox
CIIEC piiiioB BUCHOBKY, WO Y pa3i, KOJIH NpaBa, rapaHToBaHi XapTieio
ocHoBHUX MpaB €C, KopecnioHAYIOThCA i3 TpaBaMy, rapaHtoBaHumMu €KI,
MMOBHOBAXEHHA JAEP)KaB-y4acHUIlL MAIOTh OyTH 00 MEXEHi A TOro, ob
He Oynu MOpylLIeHI BEPXOBEHCTBO, €IHICTh Ta eheKTHBHICTh npasa €C.
CIIEC BUABMB, 10 Y IPOEKTI Yroau Npo NPHEIHAHHA TaKi MEXaHI3MH He
nependaveHi.

4. ITpoext Yroau Binobpaxae crasnenss a0 €C sk 10 aepxaBH, irHo-
PYIO4H HOro BHYTPILIHIO crieunGbidyHy npuponsy sui generis. 30kpeMa, He
BPaxXOBYETbCS NMPHHLUIN HalileHHS MOBHOBaXeHHAMH €C, 33 SKUM SKILO
JlepXKaBU-YJIE€HH JOMOBUIIMCH, BOHU NepenaioTh 10 €C MoBHOBAXEHHs
y neBHii cdepl 1 y UbOMY BUMAAKY BTPayalOTh MOXJIHBICTh AifATH Ta 3a-
CTOCOBYBATH iHILIE NPaBo, Hix npaso €C.

5. €KIUJI Bumarae Big KOXHOT Aep)kaBU-cTOpOHH KoHBeH1lil, nepesi-
PATH, 110 IHIII AEP>KaBU-CTOPOHU JOTPHMYIOTHCH 3aKpIlJIEeHHX NpaB Ta
cB00O1, 11O MOXE MifipBaTH MPUHLMI B3a€MHOT JOBIpH MiX Iep:KaBaMu-
ynenaMu €C BianosiaHo ao npapa €C.

6. Mexanism, nepenbauenuii [Iporokonom Ne 16 ngo €KIJI, skuit 1o-
3BOJIAE HaLliOHATBHUM cyaaM 3Beprarucs po C€CIIJ 3 nutaHe TIyMaueHHS
Ta 3aCTOCYBaHH# NpaB i cBobo, 3akpimieHux B KoHBeHIi1, MOXe BITHHY-
TH Ha aBTOHOMIIO 1 e)eKTHBHICTB MpPEOIHLIiaILHOT NpolieAypH, Nependa-
yeHnoi c¢T. 267 JloroBopy npo misnpHicTh €C.

7. Ipoext yroau He Buittodae Moxausocti €CIJI posrnaaary cnopu
Mix aepxaBaMH-dneHamu €C, 1110 € mopyueHHaM cT. 344 [[oroBopy npo
aisnpHicTs €C, Axa BU3Hauae 6e3anpTepHatuBHy topucaukuito CITEC wogo
TIyMadeHHs a00 3aCTOCYBaHHS ITONOKEHEB YCTAHOBYMX JOTOBOPIB.

8. CIIEC miggaB KpUTHLI MeXaHi3M criBBignmoBigava (aHru. «co-
respondent mechanism»), OCKITbKH HaJlaHHSA CTaTyCy CHiBBiAMOBiaa4a

! ue.: Cnpasa C-399/11, Stefano Melloni v Ministerio Fiscal [2013] ECR 2013-00000.
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KoHTponbHi nuTanus

symoButb €CILI ouinrosatn Hopmu npasa €C, 1O perya0Ts po3noain
posHoBaxkeHb Mixk €C Ta #toro aepkaBaMHu-4eHAMH.

9. Hlomo npouenypH nonepenHsol yyacti (aura. «prior involvement)
CI1€C 3ayBakuB, 11O UTAHHA NIPO TE, YH BiH YK€ BUHOCHB PillE€HHS 3 LbO-~
ro CaMoro NpaBoOBOIO ITMTaHHs, IIPO sKe He MOBA B paMKax CyJOBOTO Ipo-
necy €CILL, Moxe OyTH BupilleHe TiNIBKH KOMIIETEHTHUMH opraHamu €C,
i Take pimeHHs Mae OyTu 0boB’s3koBuM anst CCITIL. JToszonutu €CILI
pUpilyBaTH TaKe IIMTaHHA O3Hayaso O HaliNeHHs HOro IOPUCIUKLIEIO iH-
TEpIpPETYBaTH CynoBy npaktuky CIIEC.

10. ¥ npoekri Yroau He B34TO 70 yBaru crneuudiky npaea €C y pamkax
CrninbHOI 3aKOPAOHHOT i G€3MeKOBOI MOMITUKH, B MEXKaX KOl HpPeIMETHA
ropucaunkiis CIIEC € cyTTeBo 0OMexeHO0, Y TOH yac K BiAMOBIAHO 10
npoekTy Yroau €CI1JI mae npaBo po3rasaaty ckapru nporu €C y uiid
cohepi.

CBOiM HeraTMBHUM BHCHOBKOM LIOJO HEMOKJIMBOCTI NPUEAHAHHSA 10
€KTIJI CIIEC BucTynuB oxopoHueM npasonopsaaky €C, miakpecaonoin
BaXJIMBICTb HOro aBTOHOMII, Ta HaMaraBcs 3aXUCTHTH BEPXOBEHCTBO, Lii-
AicHICTB Ta HenopylHicTs Npasa €C. [Ipore NMouyk KOMNpPoMicy y ITHTaH-
Hi npuenHands no €KIJI 3anuiaeThes akTyalibHUM 3aBAAHHAM K €Bpo-
neiicekoro Coo3y, Tak i Pagu €sponu. OcHOBHUM OUiKyBaHHM pe3yIbTaToM
1BOrO MA€ CTaTH Y3roKEHICTh niaxoAis Pagu €Bponu i €Bponeicbkoro
Coro3y B cepi 3aXHCTy [IpaB JIOIHHH 1 OCHOBOIOIOXKHHX CBOOO/.

e KOHTpPOJBHI NUTAHHSA

1. Yomy B ycTaHoBUMX foroBopax €C He 3akpilUIeHO HEpeiKy
npas i cBoboa MoauHU?

2. Bwusnaute pons Xaprii ocHoBHUX 1pas €C y ¢yHKUIOHYBaHHI
Ha/IHallIOHAJIBHOT CUCTEMM 3aXHCTy IpaB oauHd €C.

3. Sky iopuavyHy cuny Mae Xapris ocHOBHUX Iipas €C 1a y yomy
ii ocobnuBocTi?

4. Slxe micue 3afiMae KoHBeHIlis PO 3aXHCT MpPaB TIOAWHH | OCHO-
BOMnonoxHux ceodon 1950 p. y npasi €C?

5. Ski rapaurii npas i cBo6oz JroarHK nepeadadeHi B npasi €C?

6. B sxux HanpsMikax 3aifcHioeTscs cnimpaus €C ta Paau €8-
ponu?

7. Slkoro € mera npuegHanus €C ao €KILT 1950 p.?

103



YacTuua 2
ITPABOBI 3ACAJIU BHYTPILIHBOT O
PUHKY €BPOIIEMCHKOI'O COIO3Y

Tema 7

BLJILHUM PYX TOBAPIB
Y €BPOIIECBKOMY COI031

e § 7.1. BHyTpiluniii puHoK
€sponeiicbkoro Coro3ly

['onoBHOO MeToO cTBOpeHHs €Bponeiicbkoro Coro3y Oyn0 BCTaHOB-
neuns CninsHoro puHky nepxas-uneHiB €C'. CIIEC Bu3nauus Mety €C
TAKHUM YHHOM 32 IOTOBOPOM, 10 cmeopioroyu ChinbHuil pUHOK ma nocmy-
06O 3GAUNCYIONU eKOHOMIYHY noAimuxy 0epxcag-yieHis, 6iH npazHe
06 'eOnamu HayioHabHi puHKU 6 EOUHUTI PUHOK, AKUTI Mag bu yci xapaxkme-
pucmuku BHympiunbo2o punky”.

Crinpuuii pudok €C BKIIHOYAE TaKi €TEMEHTH:

a) BHyTpilUHIHA PUHOK, 1110 XapaKTepPH3y€EThCS CKACyBaHHAM MIX Jep-
xaBamu-ueHamu €C Oyab-KUX NMEPEeIlKo A BiIBHOTO pyXy TOBapiB,
nepecyBaHHs ocib, pyXy nocnyr Ta Kanitany;

6) cucTEMY CIIpaBeANMBOT KOHKypeHUil Mk aepxaBamu-unenamu €C,
B) CNiNbHY TOpriBenbHy nonituky €C.

Jlns nocsArHEeHHs uiel MeTH icHyBaja noTpeda NpUHHATTSA crelianb-
HHUX TporpaM 3 iHTerpauii. €CauHuit €Bponeficbkuit AKT 10n0BHUB Jlo-
rosip nipo CrniiBToBapuctso 1957 p. ct. 7(a) (Axy AMcTepaamcbkum Jlo-
rosopoM OyIio epeHyMepOoBaHO Ha cT. 14), ska nporonoutye, o Cris-
TOBAPUCTBO BXKMBATHME 3aXOAIB 3 METOK MOCTYNOBOro GOPMYyBaHHS

' 3a JlicaboucbkuM JoroBopoM noHatTs «CrineHUil pUHOK» 3aMiHeHOo Ha «BHyTpiw-
Hiil puHOK». Y LIbOMY BUIAHHI Lli MOHATTA BXHBAIOTLCSA K B32€MO3aMiHHI.
2 Ilus.: Cripasa 207/83, Commission v. UK (1985) ECR 1202, (1985) 2 CMLR 259.

104



§ 7.1. BayTpiwHii puHok €sponeficekoro Cowo3y

BHYTPIIIHBOrO PUHKY B CTPoK 10 31 rpyans 1992 p. Y Jlorosopi npo
CnisToBapuctBo 1957 p. (ct. 26 Jorosopy npo pisasHicts €C) nani 3a-
3HA4a€Thed, WO BHYTpilIHIA pUHOK CTaHOBUTHME IPOCTIip 6€3 BHYTpill-
HIX KOP/OHIB, y ikoMy Oy/Je rapaHTOBaHH# BiJIbHHH PyX TOBapiB, IOCIYT
Ta KamiTally, IepecyBaHHs ocif BiAMOBIAHO 10 MONOXKEHb YCTAHOBYHX
norosopis €C.

VY mexkax Brytpiwasoro pusky €C 3a60poHeHo 3anpoBaKeHHs Oyab-
AKHX MIEPELLIKO] Ul TOPTiBili, 30KpeMa: i3uuHuX, QickaibHHX abo TexHid-
uux. @i3uyni nepewkodu — e OyIap-AKi Npoueaypu Qi3H4YHOI NepeBipkH
a60 3a00pOHH, 1[0 BCTRHOBMIOIOTHCS Ha KOpAaoHax nepxae-uieHiB €C 1a
repellKoLKaOTh BIIBHOMY PyXy ToBapiB abo nepecyBaHHio ocib. Lllono
(ickanbHux nepewikod, TO BOHH iCHYIOTb Y 2 opmax: y $popmi MUTa Ta
HETNIPAMHUX IOJATKiB. TexHiuni nepewkoou — 1e BCi BUAM HALlOHATBHHMX
3aX0/IiB, IO CTOCYIOTbCS TEXHIYHMX cnenudikalii, aKi MOXXHA BUKOpPUCTa-
TH N4 cerperauii puHKiB Ta 6J0KyBaHHS iHTerpauiiHMX NPOLECIiB Y Me-
xax €C.

s nogonaHHsA TakuX HEPEILKO] 3aKOHOAABCTBO Aepkas-uneHiB €C
mae OyTU NpHBENEHO Y BIANOBIAHICT 13 3akoHogaBcTBOM €C. e MoxanBo
3aBJSKY NPURHATTIO CHINBHUX [POTPaM 3 eapMoHizayil 3akoHo0ascmea
aepxaB-wieHiB €C, sk 1e nepeadayeno cr.ct. 114, 115, 352 [lorosopy npo
nisneHicTs €C.

['apmoHi3allist 3aKoHOAaBCTBa AepxkaB-wieHiB €C Moxe OyTH NOBHOIO
200 4acTKOBO10. 32 OpakoM MOBHOT rapMoHi3allil TOBMHHO GYTH MPHUHAHMHI
63aemHe gusHanns (aHII. mutual recognition) CTAHAapPTIB JepKaBaMH-1JIe-
Hamu. [IpHHLIMN B3a€MHOIO BU3HAHHA 03HAYae, 1[0 TOBApH, 3aKOHHO BH-
NyLleHi Ha PUHOK OJHIEI0 AePKABOIO-4JIEHOM, MOXKYTh 1 MOBMHHI BUIBHO
MpoJAaBaTHCs B iHIUMX JepXKaBaX-ujeHax, OCKITbKH BOHM BXe POHLLIN
yepe3 KOHTpOJIb AepxaBu-uneHa €C, ae ix ynepiue 6yno BUNyHIEHO Ha
PHHOK'.

Csoboga BinsHOIO pyxy ToBapiB y €C nependauac:

1) 3acHyBaHHA MuTtHOro cotosy (ct. 28(1) Jorosopy npo AisIbHICTD
€C) ta BkO4ae 3a00pOHY 3alpoBaIKEHHA MK AepkaBaMu-diaeHamu €C
MHTa (K Ha IMIIOPT, TaK 1 Ha eKCIOPT) T4 iHLWHX 300piB, 110 MaOTh MOAi6-
Huit (exBiBasieHTHHH) edexT (cT. 30 Jloroopy npo aisnsHicts €C), 1 npu-
HHATTA Cni1IbHOrO MUTHOTO TapUdy LIOAO IHIIKX KpaiH;

! TIpMHLMM B32€EMHOTO BH3HAHHS CHOPMYBAB OCHOBY [IS TAK 3B8aHAX «AHPEKTHB HOBO-
ro nigxoay». IIpHknanoM Takux nupektHB Moxe Oytn npexkrusa 89/48 npo B3aeMHeE BH-
3HaHHs aunaomis (O. J. 1989 1.19/16).
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Tema 7. BinbHuit pyx ToBapiB y €BponeiicbkoMy Coro3si

2) yCYHEeHHS TUCKPUMIHALIfHOTO OMOAATKYBaHHS TOBapiB, 1O Oyau
BUIYLLEHI B iHIINX AeprkaBax-uneHax €C (ct. 110 JJorosopy npo aisabHICTh
€C);

3) ckacyBaHHS KIIbKICHMX 00MEXEHb Y TOPriBili MK JepKaBaMH-diie-
HaMH Ta BCiX iHIIMX 3aXOMiB, 110 MalOTh €KBiBaNeHTHHI edekT (cT. 34 Jo-
rosopy 1npo AisuibHicTs €C).

TakuM yuHOM, cT.cT. 30, 110 Joroeopy npo aisasHicts €C cTocy-
10TbCA 3a00poHU (ickanbHUX, a cT. 34 — HedicKalbHUX MEpPEeLIKON
B TOPTriBNi MiX AepxkaBamMu-uwieHamu €C (cxema 6). Cruing nam’ararty,
mo c¢T. 36 Jorosopy npo aianaeHicTe €C nepeabavae AesAKi MOXITHBI
BHHATKOBI MiZICTaBH, AKi 103BOJIAIOTH Jep)KaBaM-4jeHaM BXHBaTH 06-
MEXYBaTbHUX 3aX0/iB He(icKalbHOro XapakTepy, 3a00pOHEHHX CT. 34
Jorosopy npo misnbHicTh €C. BonHouac TakHX BHHATKOBHX IIJICTaB
IS 3aMPOBaDKEHHA AepKaBaMU-4iIeHaMHu QicKaIbHUX MepemKo (M1Ta
Ta 300piB), 3a6opoHeHux ct.cT. 30, 110 Jorosopy npo aisunbHicTs €C,
He nepenbdadyeHo.

IMpaxtuka CIEC Heabusk BIIMHYIA Ha PO3BUTOK JOKTPHHH BiJIBHOTO
pyXy TOBapiB, TOMY Ul pO3yMiHHs 6araTtboX KOHUEMNLiH UbOr0 MPaBOBOIO
iHCTMTYTY He0oOXiZHO 3HAaTH Ta BMITH aHaNi3yBaTH BiAMOBiIHI CYAOBi pi-
ILIEHHS.

Cni 3a3HaYUTH, 1O TEPMIH «TOBApH» HE € YITKO BH3HAYECHHM B yCTa-
HoBYHX jgoroBopax €C, ane Ha NpakTULli BiH BXXUBAETHCA PIBHO3ZHAYHO
3 TepMiHOM «ripoayKTuy. Lli TepMinu 6yno BuzHaueno CIIEC sk Taki, 1o
03HaualoThL OyIb-1110, 31aTHe OYTH OLiHEHHM y IPOLIOBOMY E€KBiBaJIEHTI T4
Oyt 00’ ekTOM KOMepuiitHux onepauiii'. TepMiH «TOBapH» CTOCYETBCA
TOBApiB, 1110 NEPEJAIOTHCS K 32 JOTOBOPOM MiAPsLY, TaK i 3a JOTOBOPOM
KyiBIli-Mpoaaxy?>.

Cnig naM’sTary, 110 TOBApH 3 IHIIMX KpaiH, KOMH BOHH 3aKOHHO NO-
TPAIUIAIOTh Ha PHHOK Oyab-sKoi 3 Aepxap-uneHiB €C, aani MaloTh TaKHi
caMuil cTaryc, K 1 ToBapH, ki BUpobjieHo B €C, ToOTO Ha HUX MOLIKUPLO-
10Thes Bei cBobonu BayTpissoro punky €C.

' us.: CnipaBa 7/68, Commission v. Italy (Re Export Tax on Art Treasures) (1968) ECR
423, (1969) CMLR 1.

? Ius.: Cupasa 45/87, Commission v. Ireland (Ireland Re Dundalk Water
Supply) (1988) ECR 4929, (1989) 1 CMLR 225. V piwenni no cnipasi 7/78, R. v. Thompson
(1978) ECR 2247, (1979) 1 CMLR 47 6yno BupiuleHo, 10 TEPMiH «TOBapH» MOKPUBAE
TakoX i KoNekuUiiHi cpibHi Ta 30710Ti MOHETH 3a YMOBH, LIO BOHH He € B 000pOTI Ak 3acib
NJIATeXiB.
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§ 7.2. dickaneHi 3axoau €sponeiicekoro Corozy

pemmemems  § 7.2, @®ickaJabHi 3ax00H
€sponeiicbkoro Corw3y

e § 7.2.1. MUTHHI co103. 32a060poHa MUTA HA IMNIOPT
Ta excnopt Ao €C Ta Bcix 300piB, WO MaKOTH
eKBiBaJIeHTHUI edeKT

€C 3acHOBaHO Ha MHUTHOMY COI03i, 110 Nependavac: a) 3a00pOHY MIXK
JepXaBaMHU-1WIEHAMH MHUTa Ha IMIOPT i ekcnopt Ta 360piB, IO MalOTh €K-
BiBaJ€HTHHI e(eKT; 6) NPUHHATTA CILILHOIO MMUTHOTO Tapu(y 100 IHWINX
kpaiH (cT. 28 JloroBopy npo aisibHicTs €C).

Bumora ckacyBaHHS MHTa He 0OMEXY€EThLCS JMILE MUTOM Ha TOBAapH,
10 TTOXOIATH 3 I€PXKAB-UJIEHIB, a CTOCYETHCA TAKOX TOBAPIB 3 1HIINX Kpa-
iH (30KpemMa YKpaiHH), SKLIO BOHU BXe € Y BilbHOMY 00iry Ha BHyTpilu-
HpoMy puHKY €C. lle o3Hauae, 110 mic/sA TOro, AK TOBAP 3 IHIIO! KpaiHH
3aKOHHO [10TPAIKB J0 OfHiel 3 aepkaB-usieHiB €C, Ha HbOrO NOLUHPIOIOTh-
cs1 cB0o6oau BryTpisboro punky €C tak caMo, SK i Ha TOBap, 110 MOXOAHTh
3 aepxasu-wieHa €C. [Ipu ubomy 3actocysanns CiibHOro MUTHOTO Ta-
pudy 40 TOBapiB 3 IHIIKX KpaiH He J03BOJIS€ TOBapaM, ki BUpoOsieHo mo3a
mexxamu €C, Bxoautu Ha BHYTpiliHI# pUHOK 332 TapudOM HHKUYHUM UYH
BULUMM, HiX 32 CnijIbHUM MUTHUM Tapudom €C.

Tosapu, wo norpamsoTs 10 €C 3 iHIKMX KpaiH, 00K1a4ar0ThCs MUTOM
BIIUTOBIAHO [0 CHiNibHOTO Tapudy, sKHi iHAKIIE HA3WBAETbCA CIHINBHUM
30BHIIIHIM Tapudom (ct.ct. 30-32 Jdorosopy npo aisasHicte €C). Le#
Tapud npuiimaetsest Pagoro €C kBaidikoBaHOW GiNbLIICTIO TON0CIB 3a
nofaHHAM €Bporneicekoi Komicii.

Crartsa 30 [Jorosopy npo aisnsHicTs €C 3a00poHse 3anpoBaIKyBaTH
Oyab-sKi HOBI MUTa 41 300pH, [0 MaKOTh €KBiBaNeHTHUH edeKT, MK aep-
’KaBaMHU-4jleHaMH. ToMy L0 HOpMY Ha3MBAKOTh «CTaTHUHOWY. [TonepenHi
cr.cT. 13-15 [Jorosopy npo CnisroBapuctso 1957 p. (ski ycyHyTO € 1HHUM
€BponeHcbkuM AKTOM) niepeadayaliy cKacyBaHHs HassBHUX IMIIOPTHHX MUT
10 KiHLg TepexigHoro nepioay. 3riaHo 3i 1. 30 JloroBopy npo AisabHICTD
€C nepxaBu-uneHn €C NOBUHHI YTPHMYBATHCS Bill BIPOBaKEHHS Oyab-
AKMX HOBHX MHT Ha IMIIOPT YM €KCIOPT 1 BiJ MiJBUILEHHS BXE YHHHOTO
muta. IIpu usomy ct. 30 JJoroeopy npo aisuibHicTe €C 0AHO3HAYHO Ma€
npsMy Ai10, 60 caMe BoHa Oysia IpeaMeToM po3risany y crpasi Van Gend
en Loos.
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3rinHo 3 BusHaueHHAM CIIEC 3axin, mo mae edekT, eKBiBaIeHTHHIA
3ampoBaKEHHIO QiCKaJIbHOI MEPEIIKOIHU, — Ye 6YOb-sKuli epouiosuli 30ip,
AKUU 8CTMAHOBIEHO 8 0OHOCMOPOHHBLOMY NOPSOKY Ha HaylonanbHi abo iHo-
3eMHI MOBAPU, WO NEPemuHaomp KOPOOH, Md AKUL He € MUumom y OyKeans-
HOMY 3HAYEHRI, HA6IMb AKWO MaKuil 30ip He € OUCKPUMIHAYITHUM YU NPO-
meKyioHiCMCbKUM 3a 0i€10 ma AKWO NPOOYKM, HA AKUH 6CMAaN081eHo 36ip,
He KOHKYPYE 3 6Y0b-AKUM HAYIOHATbHUM NPOOYKMOM',

3axonH, 110 MalOTh €KBIBaIEHTHHH e(eKT, MOKYTh MaTH pi3HOMaHITHI
tdopMu: 30KpeMa, iIX Moxe OyTH NPUXOBAHO Y BUDIA/I [OOATKY YH OyIb-
sxoro iHwmoro rarexy. CIIEC ycraHoBHB, 10 MUTO Ha TOBapH HE3aJIEKHO
BiJ 1X WiJeH Ta NPU3HAYeHHA MiXK JepxaBaMu-uieHaMH 3a00poHeHo. YeTa-
HOBJIEHHS Oy/b-AKOro 360py Ha TOBapH, IO MEPETHHAIOTH KOPAOH JepPKaB-
yjeHiB €C, TOPIBHIOE NEpPEIKo/li BUTBHOMY pyXy TOBapiB Ha BHyTpiliHbo-
My puHKy €C.

[TignpueMiiesi, 1O CIUTAaTHB TakKi 6e3micTaBHO BCTAHOBJIEHI MHTO YK
36ip, npaBo €C Hagae MOXJIMBICTh [10JATH PECTUTYIifiHKI mo30B. Taka
MOXXJIMBICTb HA3MBA€ThCA NPHHUHMNOM San Giorgio’ 3a Ha3BOIO CNPaBH,
B saxii CITEC ynepiue foro 3actocysas. Takuii 10308 Ma€ TOJaBaTHUCH Bij-
TOBiIHO JO HAaL[iOHAJIBHUX NPOLECYaNsHUX BUMOT nepxaBu-unena €C, 1o
kol Oyy10 MoAaHo Mo30B. JKILO NOTepnina CTOPOHA 3a3Hala TaKOK J0/aT-
KOBHX (DiHAHCOBHX 30UTKIB Y 3B 43Ky 31 CIUIaTOI0 O€3MiICTaBHO BCTAHOB-
JIEHOTO MHTA UM 360Dy, iCHye MOXIHBICTb TONATKOBOTO TI030BY MPO KOM-
TMeHcallilo 3a3HaHol IKoau’,

BcTaHoBeHHS MUT Ta 300piB y TOPriBili MiX NepxxaBaMu-uieHamu €C
ycranopdi gqorosopu €C He nepenbavaroTh, KpiM NeBHUX BHUHATKIB. CTAr-
HeHHs 300piB, MHUT Ta I1aTexiB Ha ToBapH y €C M03BOJIEHO:

a) 32 peasibHI aIMIHICTPATHBHI MMOCIYTH;

) 3a nepeBipkH, 110 BUMararTscs mpasom €C;

B) 3a 300pH, 1110 MiANagaTh MiJ BHYTPIUIHE OMIOAATKYBAHHS JI€PXKaBH-
yneHa €C.

Peanvni adminicmpamueni nocayeu — Lie TIOCHYTH, L0 MAtOTh NPOBO-
JAUTHCS HAa KOPHCTb CYCIiIBCTBA, @ HE IHAMBIIB 4K OyIb-SIKUX TPYN Y MeXaX

' us.: Cnipana 24/68, Commission v. Italy (Statisical Levy) (1969) ECR 193,
(1971) CMLR611.

2 lus.: CnipaBa 199/82, Amministrazione delle Finanza dello Stato v. San Giorgio
(1983) ECR 3595, (1985) 2 CMLR 185.

3 Nue.: Crpasa C-192/95, Societe Comateb v. Directeur General des Duoanes et Droits
Inderects (1997) ECR 1-165, (1997) 2 CMLR 649,
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cycninbctea'. [lnara 3a Taky Mociyry noBHHHA Bino6paxaTn peanbHy
BapTICTh MOCIYT, 10 HAAOThCA’. 3a Li€I0 KaTeropi€ro He JOITyCKAEThCS
BCTAHOBJIEHHS IIATEXIB 3a Oynb-sAKi caHiTapHi nepeBipkyu’.

IIpaBoM €C nepenbayaeTbes MOKIMBICTb YCTAHOBICHHS [TATEXIB AT
MOKPUTTS BUTPAT Ha nepesipku, wo eumazaiomscs npasom €C?. Tlpote
BoJHOYAc 3a00POHEHO BCTAHOBJICHHS T1JIATEKIB, 1[0 BUMAraloThesl Y 3B’ A3KY
3 IepPEeBIPKaMH 3a HalliOHAJIbHUM MPaBOM’.

Hlono kareropii 360piB, 10 MiANaAaI0Th il BHYTPiLIHE ONOJATKYBaH-
HSl JAEpKaBH-4IIEHA, TO CIIPABXKHIN MOJAATOK — 1€ 3aXi0, W0 HAleXCUums 00
cucmemu HYMpIiwHix NOOAmMKI8 | 3aCMOCO8YEMbCA CUCMEMAMUYHO 00
Kamezopii npoOYyKmMie 32i0H0 3 00 'EKMUGHUMU KDUMEPISIMU HE3ANENCHO 810
HOXOONCEHHSL MOBapie’.

e § 7.2.2. 3a00poHa q(uckpuMiHaLliiHOTO
OMoJaTKyBaHHS

VY c1. 110 Jorosopy npo aisnsHicTs €C BCTaHOBIEHO NPABHIIO, 3TiTHO
3 AKHM HCOOHQ 0epocasa-uien He Mae npasa obrradamu nPOOYKYiro iHuoi
depoicasu-4nena 6y0b-aKuMu NPIMUMU YU HENPAMUMY BHYMPIUUHIMU HO-
oamramu 000aMKO80 00 MUX, AKUMU éxce 0bKIa0ena nodibHa HayioHAlb-
Ha npodykyia. ToOTo 1 3a00pOHa CTOCYETHCA OMOAATKYBAHHS TaK 3BaHUX
«OAIOHUX MPOAYKTIB».

binbw toro, 4. 2 c¢1. 110 Joroeopy npo HisibHicTs €C BCTaHOBIIOE,
L0 HCOOHA Depacasa-yien He mae npasa obxaradcamu npooykyino iHuol
depoicagu-vaena 6yOdeb-aKuMu 6HYMPIUWHIMY nOOamKamu, ki 6 cnpuaiu
HEnpAMOMY 3axucmy iHuwiux npooykmie. s 3a00poHa CTOCY€eThCs IMIOPTHHX
TOBApiB, 1110 KOHKYPYIOTh 3 HALIIOHAJIBHUMH.

Crarrsa 110 Jorosopy npo misasHicts €C Hagae aepxaBaM-uieHaM
neBHy cBOOOY 100 BCTAHOBJIEHHS BJIACHUX MOAATKIB 1711 KOXHOTIO [1po-
IYKTY 32 YMOBH, 1[0 HEMAE QUCKPUMiHaLlil TPOAYKTY, KKt IOXOANTD 3 iHIIOT

' Jue.: CnipaBa 24/68, Commission v. Italy (Statisical Levy) (1969) ECR 193,
(1971) CMLR611,

2 Mus.: Cripaea 170/88, Ford Espaca v. Spain (1989) ECR 2305.

> lus.: Cnpasa 87/75, Bresciani v. Amministrazione delle Finanze dello Stato
(1976) ECR129, (1976) 2 CMLR 62.

¢ Nus.: Cnpasa 18/87, Commission v. Germany (1988) ECR 5427.

5 ITus.: Cnpaea 46/76, Bauhuis v. Netherlands (1977) ECR 5.

¢ Ous.: Cnpasa 90/79, Commission v. France (Re Levy on Reprographic
Machines) (1981) ECR 283. Joknaasiuie npo6aemu noaaTkis posmisHyTo B TeMi 8.
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AepKaBU-4I€Ha, a00 HENPAMOTo 3aXHCTY HalliOHAJIBHOTO MPOIYKTY. Lle
03Hauae€, 110 AEP)KaBU-YIEHH MOXKYTh BCTAHOBIIOBATH AudepeHUioBane
OMORATKYyBaHH IOAO0 HAIIIOHANBEHHUX Ta IHO3EMHUX TOBAPIB 3a 00’ EKTHBHUM
KPHUTEPIiEM, K TO XapaKTep TOBapy, YMOBH HOro BUPOOHHUIITBA. AJle Iepxka-
BH-WIEHH HE MOXYTh 3aCTOCOBYBATH AU epeHLiHoBaHe OMOMATKyBaHHS 33
NoXoKeHHAM ToBapy. MeTa c1. 110 Jlorosopy npo aisnpHicTs €C — cKacy-
BaHHA JUCKPUMiHAUIMHUX 3aX0MiB [IOA0 TOBApIB, IO MAIOTh MOXOKEHHs
3 inmmoi aepkaBu-uneHa €C, a He HazaHHA iM 0COOTHBUX MOAATKOBUX MiIbT,
TakuM YHHOM, PEXHM OMOAATKYBAHHSA NPOIYKTIB HALlIOHAIEHOIO [TOXOKEH-
HS MOBMHEH IMOLUIUPIOBATHCA 1 HA TOBApH, L0 BBO3ATHCA 3 IHIIMX AEP/KAB-
yneniB €C. ¥ upOMy BUNaJ Ky BaXUTHBO, 110 TOBAPH, SKi BBO3ATHCSA 3 1HIUINX
JepKaB-wIeHiB, MaloTb 6yTH BUpoONeHi i B iHWIiH KpaiHi, a00 X TOBapu
3aKOHHO noTpanuid Ha BHyTtpiwHii punok €C 3-no3a mex €C, 1 Ha ski
HOLIHMPIOETECA CBOOOA BIIBHOrO pyXy B Mexax €C.

Ak 6yno Bcradosieno CIIEC y pinlenusx no cnpasax Alfonse Lutticke!
(momo 4. 1 ct. 110 Horoeopy npo nisasHicts €C) Ta Fink Frucht’ (mono
4, 2 ct. 110 Jorosopy npo aisnericte €C ), us crarrsa Jorosopy npo ai-
subHicTs €C Mae npaMmy airo. KpiM toro, sk ke Gyno 3a3HaueHo, Biamo-
BiJIHO JIO MOJIOXKEHHS Li€T CTATTI TAKOXK iICHYE MOXKITUBICTh YUHHEHHS pec-
THTYLIAHOTO N030BY 3a npuHuunoM San Giorgio®.

Yacruna 1 ct. 110 JJorosopy npo pisnshicts €C 3a60poHse THCKPHMI-
Halii{He ononaTKyBaHHs noAibHux ToBapiB. TepMiH «moaibHI ToBapH» Npu
nsomy Tnymadutees CIIEC nocuts mmpoko. Hampuknan, 3a cripaBoto
Commission v. Italy’ iTanificeke cononke BuHO «Mapcana» Gyio Bu3HaHe
noxibHuM 1o GpykTOBHX diKepiB. 3 iHIoro 60Ky, B cnpasi John Walker’
Oyno BU3HAHO, 10 BiCKi HE € MPOIYKTOM, NOAIOHUM 10 QPYKTOBHUX JTiKEPIB,
TonoBHHM KpHTEpieM MONIOHOCTI TOBapiB € iX cxoxicTh. 3a pimennaM Cyny
y cnipaBi Commission v. Denmark® ToBapy MOBUHHI MaTH 0JJHAKOBE 3aCTO-
CYBaHHS 3 TOYKH 30py CIOKUBaYa.

Yactuna 2 c1. 110 Horosopy npo aisnbHicts €C 3a60poHsie JUCKPH-
MiHallifiHe ONOIaTKyBaHHS TOBAPIB, 10 MOXOAATH 3 IHUIOT AepKaBU-4JIeHa

" que.: Cnpasa 57/65, Lutticke (Alfons) GmbH v. Hauptzollamt Soarlouis (1966) ECR
205.

2 Ntwe.: Cnipasa 27/67, Fink-Frucht GmbH v. Hauptzollamt Munchen-Landsbergerstrasse
(1968) ECR 327.

3 us.: Cnpasa 199/82, Amministrazione delle Finanza dello Stato v. San Giorgio
(1983) ECR 3595, (1985) 2 CMLR 185.

4 lus.: CnipaBa 277/83, Commission v. Italy: Marsale (1985) ECR 2049.

5 ue.: CripaBa 243/84, Walker (John) v. Ministeriet for Skatter (1986) ECR 875.

¢ Nus.: Cnipasa 106/84, Commission v. Denmark (1986) ECR 833,
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€C Ta KOHKYDYIOTb 3 HAaLliOHAaNIbHUMHU. Y LbOMY BHIAJKy HE IOTPIOHO
JIOBOANTH NOAIGHICTL TOBApiB. Asle i Aito uiei crarti [loroopy npo ai-
qnsHicTe €C mianagawTs A1 AepxKaB-yJIeHIB, SKi BUKOPHCTOBYIOTh He-
npAMHH dicKanbHMi 3aXHCT HALIOHATIBHUX NMPOAYKTIB. ['0JIOBHUM KpHTe-
pieM € B3a€MO3aMiHHicTh ToBapiB. Hanpuknan, y cnpasi Commission v.
UK! 6y10 BU3HAHO, 10 X04 [IMBO Ta BUHO HE € [I0JIOHHMH NPOJYKTaMH,
BOHH KOHKYDYIOTh OIHE 3 OJHUM, a TOMY JHUCKpHMiHalifHa NoaaTkoBa
oniTHKa MOTEHUIHHO MOXKe BIVIMHYTH Ha 3BUUKH crioxkuBauiB. KpiMm Toro,
1 TOBAPH MOXYTh CIIOXUBATHCA B3aeMo3aMiHHO. 3a BucHoBkoM CIIEC,
KpUTEpPiEM B3a€MO3aMiHHOCTI € 3[aTHICTh TOBApiB CYTTEBO BILIMBATH Ha
3puuKHd cnoxuBadiB. Hanpuknan, Ha aymky CIIEC, y pasi miaBHilIEHHA
[(iH¥ HA BUHO CIOXHBAY MOXKE JIEI'KO NEPEKIIOUHNTUCS Ha CIIOKHUBaHHS
n1Ba.

Crartsa 110 Joroopy npo aisasHicts €C 3a00pouse K npamy, Tak
i Henpamy AMCKpHMiHalito. [IpamMa guckpuMiHauis nepeadadyae MeHIU
CcpUATIMBE CTABJIEHHS Ha MiACTaBi «HayionarbHocmiy ToBapy’. HasBHiCTh
takol AMCKpUMIHALIl CTAHOBUTH OJIHO3HAuHe nopyiueHHs J[orosopy npo
nisupHicTh €C.

HauioHansHuit 3axig Moxe OyTH HENpAMO AMCKPHUMIiHALIHHMM y BH-
najikax, Koix opManpHO HEMae MOCHUIAHHA Ha [OXOAXKEHHS TOBApY, alle
(haKTHYHO IMITOPTHI TOBAapH OOTAXKYHOThCS 360pamu Hinbiuoro Mipow. Ha-
npuKIan, y crpasi Humblof® $paHily3pKka cHcTeEMa OINOIaTKYBaHHA Mepe-
fayasia BCTAHOBJIEHHs GiNb110T CTABKK OMONATKYBaHHS 1/ aBTOMOO1IB,
06’€eM IBUTYHIB siKuX nepebinbinye 16 mogarkoBux KiHcbkux cui1 (16 CV).
BusBuiocs, 1o e 3axig 6yB HENPAMO TUCKPUMIHALIHHMM, OCKiJIbKH
y ®paHuii B3arani He BUpoOIannca aBTOMOO1II 3 IBUTYHaMH, 00’ €M KHX
nepeBullyBaB 61 16 nogaTkoBHX KiHChKHX cuil. Take HenpsiMe UCKPHMi-
HallifHe ONOJATKyBaHHS IMIIOPTHHMX TOBapiB € nopyiueHHsM cT. 110 Jo-
roBopy npo AisnbHicTs €C, AKIO TiNbKA HE MOXe OyTH 06 ‘exmueHo 6u-
npagdane. 1le o3Hayae, 1O AepKaBa-UieH, IKa BCTAHOBIIOE HENPAME
AMCKpUMIiHalliiiHe OnoiaTKyBaHHs, IOBHHHA JOBECTH, 11O /15 LbOTO ICHY€
06’ €KTHBHA 1111CTaBa, HE NOB’A3aHa 3 «HALIOHAJIBHICTIO» TOBapy. Sk cBia-
YHTh [PAKTHKa, HallyacTillle Tako MiACTaBOO € 3axXUcT A0BKiwIA. [Ipore
TaKMi 3aXi HE MOXXE€ MaTH Ha MeTi IPUXOBaHe HaJaHHs 3aXHUCTy Hallio-
HaJabHOMY TOBapy. [1pH 11bOMY BIUIMB TaKOT'O 3aX0y Ha IMIIOPTHI ITPOIYK-

! us.: Cripasa 170/78, Commission v. UK. taxation of wine (1980) ECR 417.
? Mue.: Cnipasa 55/79, Commission v. Ireland (1980) ECR 833, (1981) 2 CMLR 734.
3 Mus.: Cnpasa 112/84, Humblot v. Directeur des Services Fiscaux (1985) ECR 1367.
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TH, 1110 [TOXOAATH 3 iHIIOT AepxaBu-uneHa €C, moBuHeH OyTH BUIIaKOBUM
i IuiLe B ILOMY pasi Moxke OyTH BUNpaBaaHuM',

SIKIIO TPONYKT HE € aHi NOXIOHMM, aHi KOHKYPYIOUHM 3 HalliOHAEHHM

(Tak 3Banyil exzomuunuii imnopm), cT. 110 JloroBopy npo RissIbHICTE
€C ne 3a00pOHSA€ BCTAHOBJIEHH Ha HbOIO OYIb-SIKOrO BHYTPIIIHBOIO 10~
JaTKy 3a YMOBH, 1110 TAaKHH NONAaTOK HassBHUI B 3arajbHiil cHCTEMI Halio-
HaJIbHOTO ONOJATKYBaHHA AepxkaBu-wieHa €C2. [IpoTe B KOXKHOMY TakoMy
BUIIaJKy TTIOTPiOHA eTallbHa IepPEBipKa, YU He € HACMPaB/li TaKWH MOAATOK
NpUXOBaHUM 360pOM, EKBIBAJICHTHHM J10 300piB, 3a6opoHenux ct. 30 o-
roBopy npo aisuibHicTh €C.

s § 7.3. Hedickanabhi 3axonu €Bponeiicbkoro
Coro3y. Kinbkicni o6MexkeHHn Ta 3ax01H,
10 MaKOTh €eKBiBaJIeHTHHI edekT

§ 7.3.1. O6mexxenHs iMmnopTy

Crarts 34 Jorosopy npo HisnsHicTs €C 3a60poHAE BCTAHOBNEHHS
Oyab-AKOk0 JepaxaBoro-uneHoM €C KinbkicHUX 0OMeXeHb Ta 3aXO0[iB, 110
MaloTh eKBiBaIEHTHHH €deKT, Ha iMropT, a cT. 35 JloroBopy — Ha ekcropT
TOBapiB 3 iHLIO! AepxkaBu-wieHa. OOUABI i CTATTi MalOTh MpAMY Aif0°.
KntouoBuM y 3aB0OpOHI BCTAHOBJIEHHS KIIBKICHHX 00MEXEHb Ta 3aXO0iIiB,
1110 MAKOTb EKBIBaJIEHTHHH edekT, € «eneMeHT Cow3y», TOOTO MepeTHHAaH-
Hs TOBapaM¥ BHYTPILIHIX KOPAOHIB Mix aepxaBamu-uineHamu €C. [pu
UBOMY NIEPBHHHA «HALlIOHATIBHICTbY» TOBapy He Mae 3HadeHHs. OTxe, AKLIO,
HanpHKIaj, ToBap, AKUH BUpoOieHo B YKkpaiHi, 3aKOHHO MOTPanyB Ha PUHOK
Jawuii npu noxanbUIoMy IMIOPTi ioro, ckaximo, a0 IlIsenil ocTaHHs He
MOYK€ BCTAHOBJIIOBATH XOIHHUX KITbKICHUX 00MeXeHbL Ha HHOTO, TAaK CaMo,
K 1 Ha TOBapH JIaTCHKOTO MOXO/KEHHS,

OnHak c1. 36 [loroBopy npo aisneHicts €C nepeabauae, 110 AepKaBH-
YIeHH, HE3BAXKAIOUX Ha 3a00POHY, MOXKYTh BCTAHOBIIOBATH OOMEXEHHS Ha
iMIIOPT i eKCNOPT, AKILO 11€ BUMIPABAAHO MipKYBaHHSIMU:

! Jus.: CripaBa 132/88, Commission v. Greece: taxation of motor cars (1990) ECR
1-1567.

2 us.: CnipaBa 27/67, Fink-Frucht GmbH v. Hauptzollamt Munchen-Landsbergerstrasse
(1968) ECR 327.

3 lus.: Cnipasa 74/76, lanelli & Volpi v. Meroni (1977) ECR 557, (1977) 2 CMLR 688
ta cripasa 83/78, Pigs Marketing Board v. Redmond (1978) ECR 2347, (1979) 2 CMLR 177.
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§ 7.3. Hedickanehi 3axonu €sponeticskoro Cotosy. Kinsxichi obMexenHns Ta 3axoau. .

1) 3aXHCTy CycnilbHOI MOpali, mybJaiYHOro NOpsAKy Ta Jep:KaBHOI
0e3MCKH;

2) 3aXMCTY 30pOB’s T4 )XHTTA Nofied, TBAPHH YK POCIIHH;

3) 3aXUCTy HalliOHANILHUX 0ArarcTB, AKi MalOTh XyIOKHIO, ICTOPHYHY
Yy APXEONIOTIYHY LIHHICTD;

4) 3aXUCTy IPOMHUCIOBOI Ta KOMEPLIHHOT BIACHOCTI.

[ToTpiOHO 3a3HaYMTH, U0 ACPKABU-YJICHH HE MOXYTh PO3LIMPIOBATH
nepesik BUHATKIB, HaBeAeHUH y cT. 36 [lorosopy npo aisnshicts €C. CTIIEC
Jy’K€ CTPUMAHO CTaBUTbCA A0 OyAb-AKMX CIpob JepKaB-ulieHIB ITy4HO
PO3ILMPHTH TIyMaueHHs ¢T. 36 [lorosopy npo aisieHicTs €C.

3abopoHa BCTaHOBJIEHHS KiNbKiCHMX 00OMEKEHb Ta 3aX0/iB, 110 MalOTh
eKBiBaJIEHTHHUIl e(eKT, Ha eKCIOPT Ta IMIIOPT TOBApiB CTOCYETHCA CaMe
aepxas-uieHiB €C a He iHaAuBiAiB. [IpoTe MOHATTS «Oeporcasu-uaenar € 10-
CHTb LIMPOKHM 1 BKIIOYa€ Ais/IBHICT MyOAiYHMX Ta HamiBryO/Ii4HUX opra-
HIB, Ha SKi 3aKOHOJABCTBO e KaBU-4JIeHa [TOKJIA/Ia€ IEBHI aAMIHICTPaTHB-
HO-pO3MOpsaYi noBHOBaxkeHH:' . [1inl MOHATTS «deporcasa-unen» MANAAAOTh
TAKOX YCTRHOBH 4H IIAMPHEMCTBA, 1110 3aCHOBAHI Ta (iHAHCYIOThCS Aep-
*aBoto. B piluenHi y cipasi Commission v. Ireland (Buy Irish Campaign)?
CIIEC BcTaHOBHB, 110 Ipnanmis Hece BIANOBINAABHICTh 32 KAMIAHIIO
«Kynyiite ipnaHacbke!», He3Ba)XXalOUH HaBiTh Ha Te, 110 PopManbHO ii mpo-
BOIHJIO PUBATHE MiANPHEMCTEO.

CIIEC BH3HAUMB KiJbKiCHI OOMEXEHHS K 3aX00U, W0 OOpIBHIOIMb
ROBHOMY YU YACMKOBOMY, 3ANIENCHO 80 0OCMABUH, OOMENCEHHIO IMROpMY,
excnopmy a6o mpanzumy moeapig’. Lle crocyerbes mnepiu 3a Bce BCTaHOB-
JIEHHs KBOT. SIK MpaBuJ10, 3 BU3HAYEHHSAM KiJIbKICHUX OOMEXeHb He BUHHKAE
npobnem.

3axoa, 1110 MaKTh €(EKT, €KBIBaJEHTHUH KiJbKICHUM OOMEKECHHSAM,
susHauyeHo CIIEC B piwenHi y cipasi Procureur du Roi v. Dassonville’ ax
YCi EKOHOMIYHI NpUnUCU, NPULIHAMI JepXHCasamu-yaeHamy, Wo 30amui nepe-
WKOOUMU, NPAMO YU HENPSMO, PEATbHO YU NOMEHYIUHO, MOp2i8ni 6 Medcax
Cnismosapucmea. 1le BU3HaYEHHA HA3UBAIOTH «OdCCOHBLNLCLKON Popmy-
nowo». Ilpy UbOMY Taki €KOHOMIiuHI NMpHIiKCcH He 0OOB’A3KOBO NOBHHHI
peanbHO BIIHBATH Ha TopriBito Beepenudi €C. JlocraTHbo, 1100 BOHH

' us.: Cnpasu 266&267/87, R. v. Royal Pharmaceutical Society of Great Britain
(1989) ECR 1295, (1989) 2 CMLR 751.

? Mus.: Cnpasa 249/81, Commission v. Ireland (Buy Irish) (1982) ECR 4005, (1983) 2
CMLR 104.

3 us.: Cnpasa 2/73, Geddo v. Ente Nazionale Risi (1973) ECR 865.

¢ Nus.: Cnipasa 8/74, Procureur du Roi v. Dassonville (1974) ECR 837.
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noTeHIiiHO Oy/M 30aTHI HEraTUBHO NO3HAYUTHCS Ha HAJIEXKHOMY (QyHKLi0-
HyBaHHi BHyTpitHboro punky €C'.

Mpaxruka CIIEC Ta JupextuBa 70/50/EEC? nogcHIOIOTS, 1110 3aX0/iH,
AKi MalOTh eKBiBaJIEHTHHH 10 KUTBKiICHHX OOMexkeHb edeKT, MOXYTh 3a-
CTOCOBYBATHCS 6UBIDKOBO Ta YHIBEPCATBHO.

Bubipxo60 3aCTOCOBYBaHUMH € 3aXO0/IH, L0 TEPEUIKOKAIOTE IMIIOPTO-
Bi TOBapiB 3 IHIIMX AepkaB-wieHiB €C, 30kpema, Taki, 110 YCKIaTHIOITE
iMmopt 260 pobaATH Horo NOPOXKYKM, HiX peastizallis TOBapiB HalliOHaNb-
Horo noxomxeHHs. Lle crocyeTscs 3axoliB, 110 CTABAAThH iMIopT abo pea-
Ti3aLIi0 BXKe iIMIIOPTOBAHUX TOBAPIB B 3al€KHICTh Bi/l YMOB, SIKi JiFOTb THIIE
OO0 TAaKHX TOBapiB, ab0 BiJl YMOB, L0 BiAPI3HAIOTHCA BiJ THX, LIO BUCY-
BAlOTHCA 10 HALIOHATIBHOTO NPOAYKTY Ta € OUTBII CKIAAHUMH A BHKO-
HauHs. Lle cTocyeThecs Takox 3aX0liB, SKi CIPUAIOTH POCYBAHHIO HaLlio-
HaJIbHOTO MPOAYKTY Y HAJAKTh HOMY MEBHHUX TEPEBAr.

Hanpuknan, Bu6ipkoBO 3aCTOCOBYBaHMMHM 3aX01aMH MOXYTh OYTH BH-
MOTHM OTPHMAaHHA JTilleH31H Ha IMIIOPT Ta €KCIIOPT, HaJaHHA MiJbI HaLlio-
HaJIbHOMY MPOAYKTY, MPOBEEHHsS KaMMNaHii Ha kmrant «Kymyiite Hallio-
HaJIbHE», BUMOra 000B’A3KOBOT BKa3iBKM Ha [TOXOKEHHS TOBapiB TOLIO.
Taki 3axonn 3aboponeHo c1. 34 JloroBopy npo aisnbHicTs €C, KpiM BH-
najKiB 3acTOCyBaHHS iX 32 BUHATKOBMX OOCTABMH BiJNOBIIHO AO CT. 36
Horosopy npo aisnsHicTs €C.

Vhisepcarvro 3actocoByBaHnMH 3rigHo 31 ¢T. 3 Jupektusu 70/50/ €CEC
€ 3aX0[H, 10 GOPMaBEHO 3aCTOCOBYIOThCS PIBHOIO MIPOIO SIK /IO HALIIOHATB-
HHX, TaK 1 10 1HO3EMHUX TOBApiB, ajle HACIIPaB/Ii NMOKJIafaTh 0COOMUBHI
TArap Ha TOBapH iHO3EMHOIO MOXOMKEHHS’.

JIng po3BUTKY IOKTPHHH YHiBEpCalbHO 3aCTOCOBYBAaHUX 3aXOMIB Ta
npakTHKH i1 3acTOCyBaHHsA Heabusxe 3HaueHHA Maio pimenHs CIIEC
y cnipaBi Rewe Zentrale v. Bundesmonopolverwaltung fiir Branntwein®,
Oinpw Binome sk cupaBa Cassis de Dijon. 3a obcTaBuHamu 1i€l cnpaBn

' us.: CripaBa 16/83, Prant! (Karl) (1984) ECR 1299, (1985) 2 CMLR 38.

2 Nlus.: lupextusa 70/50, mo ocHoBaHa Ha MONOXeHHAX CT. 33(7) 1100 CKACYBaHHS
3ax0fiB, WO MAKOTh EKBIBAJIEHTHHI 10 KinbKicHUX oOMexeHb edekT Ha IMMOpPT Ta He Bi-
HOCATHCA /0 IHILIMX MOJIOXKEHb, L0 YXBaleHi 3riqHo 3 Jlorosopom npo CriBTOBAapHCTBO BiX
22 rpyaus 1969 p. (0. J. 1969 L13/29).

3 NTus.: Cnpasa 261/81, Waiter Rau Lebensmittelwerke v. De Smedt PVBA (1982) ECR
3961, (1983) 2 CMLR 496.

* Nus.: Cnpasa 120/78, Rewe-Zentrale AG v. Bundesmonopolverwaltung fiir Branntwein
(1979) ECR 649, (1979) 3 CMLR 494.
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(ppaﬂuy%fmﬁ nikep Cassis de Dijon He Oyno gonyiueHo a0 npogaxy B Hi-
Me4ddMHI, OCKUIBKH 3a HIMELIbKUM 3aKOHOAABCTBOM ()PYKTOBI 1IKEPH [10BH-
yui OynM MaTH BMICT ajIKOroJIl0 He MeHII Hix 25%, a Cassis de Dijon
mictuB jauwe 15%, 6o 3a dhpaHuUy3bKMMHU CTaHIAPTaMH JIiKEPH MaJlk Mic-
uty Big 15 1o 20% cnupty. CIIEC 3acTocyBaB 1acCOHBILCHLKY QOpMyTy
Ta BUPILLHB, 110 HiIMELbKE 3aKOHOAABCTBO B LIbOMY BHIAJKY CYNEPEYHIIO
¢t. 34 Jorosopy npo aisubHicTe €C, BIIXHIHBIIM MOCH/IAHHS HIMEIBKOTO
ypsdy Ha MiPKyBaHHS LO/I0 FPOMJICHKOIO 3/10POB s, 3aXHCTy KOHKYPEHLUT
Ta CIIOKHBAYiB K [iACTaBY /U1 BCTAHOBJIEHHS TAKMX HENPAMO AHCKPHUMI-
HaLiHHAX 3aKOHOAABYHX BHMOT.

Pimienns Cassis de Dijon BA3Ha4YKI0 2 Ba)XUTHBUX NPUHLHUITA BIJILHOTO
pyXy ToBapiB Ha BHyTpiwHeoMy punky €C: 1) AKLIO TOBApH 32KOHHO BH-
pobJieHi Ta BUIYLIIEHi HA PUHOK 7151 IPOAAXY B ONHiH 3 iepkas-uneHis €C,
HEMAe MiJICTaB NEePEeLIKOKATH AOCTYITY iX Ha PUHOK iHLIOI A€PXKABH-4JIEHA
(Tax 3BaHMH TPMHLMKI B3a€EMHOTO BH3HAHHA); 2) NEPELIKOAN AOCTYIy TO-
BapiB, AKi BUpOOIIEH] B 0AHI 3 AepkaB-uneHiB, Ha PUHOK iHIIOI JepXKaBH-
yjgeHa Y GopMi 3aKOHOJaBUUX MPUMHCIB MOXHA BCTAHOBUTH JIHIIE HA
mizcTaBl A0TpUMaHHs 000B’I3KOBUX BUMOT (aHIV. mandatory requirements),
3aMPOBA/DKEHUX 3 METOIO MiIBUILEHHA e(DeKTHBHOCTI (icKalbHOrO HAIIA-
1y, 3aXUCTy IPOMAaJChKOr0O 30pOB’sl, CII0XkKMBaUiB, CIIPaBEAIMBOI KOHKY-
peHLii TowIo.

[1lono OCTaHHBOIO MPHHLMITY BaXJTHBO 3a3HaYMTH, LIO NEePeliK TAKKUX
000B’ A3KOBHX BHMOT, AKi HAZAIOTh [epKaBi IPaBO BKHUBAaTH 0OMEXYBajb-
HHX 3aXO/iB, He € BuuepnHuM. [loganpina npaktuka CIIEC gomana 10 uux
BUMOT 3aXHCT HaBKOJMILHbLOIO MPHUPOIHOrO CepenoBHILa’, 3aXHCT Halio-
HA&JIbHUX YH PEriOHaNbHUX COLOKYIBTYPHHX O0COBIMBOCTEN?, 3aXHUCT YMOB
npaui, 3abe3nedeHHs cBOOOIH C/I0BA Ta HpecH’, 3aXUCT KiHeMarorpadii sik
(GopMH KynbTypHOTO BHUCIIOBIEHHS*, 3aXUCT QyHAaMEHTAIbHUX MPaB JI10-
auan® Touto. « OG0B’ A3KOBI BUMOIH», AKi MOCTIHHO JOMOBHIOIOTHCS NIPaK-

! lus.: Cnpasa 302/86, Commission v. Denmark (Recyclable Bottles) (1988) ECR 4607,
(1989) 1 CMLR 619.

* Tue.: Cnipasa 145/88, Torfaen Borough Council v. B&Q pls (1989) ECR 385, (1990) 1
CMLR 337.

3 Tus.: Cnipasa 155/80, Summary proceedings against Sergius Oebel (1981) ECR 1993.

* lus.: Cripasa C-368/95, Vereinigte Familapress Zeitungsverlags und vertriebs GmbH
('Familapress’) v. Heinrich Bauer Verlag (1997) ECR 1-3689, (1997) 3 CMLR 1329.

5 us.: Cupasu 60 & 61/84, Cinethuque SA v. Federation Nationale des Cinimas
Francias (1985) ECR 2605, (1986) 2 CMLR 365.
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tukoro CITEC, po3mMpOIOTE IiepeliKk BUHATKIB, BU3HAYEHHUX Y CT. 36 Jlo-
roBopy I1po AisnbHicTh €C.

TakuM YHHOM, ICHY€ 3arajibHHI 000B 130K B3a€MHOTO BU3HAHHA TOBa-
piB, IONYUIEHHUX A0 Npoaaxy B Oyab-aKiil 3 aepkaB-uneHiB €C; npore
BHKOHAHHA LbOTO 000B’ 43Ky JOIYCKA€ MEBHI BUHATKH B pasi, AKILO Oyne
JIOBeJIeHO HAassBHICTb AKOICh 3 000B’A3KOBUX BUMOT Ta AKILO BXUTI JAepika-
BOIO Ha BHKOHAHHS Lli€l BUMOrH 0OMEXYBaJibHI 3aXOAH BiANOBIAAIOTh
NPHMHIIKILY MporopLifiHoCTi'.

BoxgHouac, He3BaXkalouM Ha BaXKNMUBIcTh piuieHHs Cassis de Dijon, sxe
3aMOBHHJIO NIEBHI NpOrayIMHY B paBi €C, Bce %k 3aTHIIHIOCS HEBPETYIho-
BaHMM THTAHHS NPO T€, Y MiANAAAOTS Mij e IPaBUIo NPUHHATI AepiKa-
BaMH-UYICHAMH aKTH, SIKi XO4Y i HE MPH3HAYECH] 3aXHUUIATH HAiOHAIbHH
PHHOK, ajle 37aTHi IIEBHUM YHHOM OOMEXHUTH BUIBHHH pyX ToBapiB. Jleski
3 uux npobsiem nogonano CIIEC y pituenni Keck ta Mithouard?, noeana-
HMMH Yy Ui#i cnpasi. Lli cipaBu cTocyBanics 3akoHoaa4oi 3aboporu Opan-
i€ MpOAaXy TOBapiB ypo3apid 3a IiHOK, HIKYOIO Big iX cobiBapTocTi
(3a meMmiHroBUMH LiHaMmK). Y cBoeMy pierHi CITEC Bif3HauuB TeHACH-
1i0, HAasiBHY cepejl MiANPHEMLIB, OCHIATHCS Ha nopylueHHs ct. 34 [o-
roBopy npo AiansHicTs €C woao 6yas-aKuX HalliOHATBHUX TOPriBeTbHUX
npaBu, AKi 0OMexyOTh cBOOOLY pPyXy ToBapiB B Mexax €C. BinnosinHo
1o pitenns CIIEC y ui#t cripasi Oyab-sAKi 3aX0au nep>KaB-wieHis, 110 00-
MEKYIOTh BIIBHUH pyX ToBapiB B €C 4K MaloTh eKBiBaNeHTHHH edeKT Ta
CTOCYIOTHCS BUMOT LIOJI0 HpUIHAHEHHS, (opmu, po3mipy, eazu, ckaaody,
8U2120Y, MAPKYBAHHSA, NAKYBANHS TOBAPIB, KOJIH 1X 3aKOHHO BHpPOOIEHO Ta
BHUIYILIEHO HA PHHOK B iHIi# AepkaBi-uneHi €C, HABITh AKIIO TaKi IpaBu-
J1a 32CTOCOBYIOTECS PIBHOIO MIpOKO 0 BCIX TOBapiB HE3aNeXHO Bij KpaiHu
X MOXOMXEeHHA, BU3HAIOTHLCSA TAKMUMH, [0 He BiANOBIAa0ThH ¢T. 34 Jloroso-
py npo aisabHicTh €C.

3rigHo i3 MOAANBUIOK MPAKTHKOK MPHKIAAaMH IE€IKHX TaKHUX TOpri-
BeJIbHUX [PUITHCIB, OKPiM 3a00pOHU NPOAaXY TOBApIB HIKYE cobiBapTOC-
Ti (ax T0 6yno y cupasi Keck ta Mithouard), MOXyTh OYyTH BCTAHOBACHHSA

! Bumora nponopuiiiHocTi moxoanTs 3 piweHHs no cnpasi Rau (Cnpasa 261/81),
y sikoMy CITEC nporonocus, 110 «AKLIO Aepxasa-ulieH Mae BUOIp Mix pi3HOMaHITHUMH
3ax0JaMH 1J1% JOCATHEHH Tiel camoi MeTH, Tpeba 0buparH Taki crnocoby, 110 HaliMeHLIo0
Mipot 06MeXyHTh BinbHHUIT pyX TOBapiB y CniBTOBapHCTBIN.

2 Ius.: Cnpasu C-267 & 268/91, Keck (Bernard) and Daniel Mithouard, Criminal
Proceeding Against (1993) ECR 1-6097, (1995) | CMLR 101.
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060B’A3KOBHX I'OJIMH POOOTH aBTO3alpaBHUX CTaHLiit', 3a60poHa pex1aMu
nanMBa B CyNepMapKeTax?, TOPriBis y HEALTIO® TOLO.

Ba)k/IMBO 3a3HAYMTH, 110 IHOAI AeAKi TOpriBelbHi MPUIKUCH MOXYThb
MaTH HaclliAKoM Oifblll HeraTHBHKHA eeKT Ha IMIIOPTHI, HIX Ha HALIOHAJIb-
Hi ToBapH. Hanpuxian, y noeaHanux cnpasax Konsumentombudsmannen
(KO) v. De Agostini (Svenska) Fyrlag AB and TV-Shop i Sverige AB' ita-
giiiceke nianpuemcTBo De Agostini, sike npomaBajo irpallky Ta KOMIKCH
po AMHO3aBPiB, CKapXKM/0CH, WO TeNeBi3iiHa pexiama Oyna €eAuHUM
e(peKTHMBHMM CIIOCOOOM /Uisl 3alliKaBJIEHHS I0TEHUIHHOrO CIOXKUBaYA — Ai-
teit Ta ix 6atekiB. CIIEC BUpilMB, 110 HIBEACHKA 3aKOHOAaBYA 3a00poHa
TeneBi31MHOI peKIaMH, NIpu3HaveHol Ang aiTed, Monoauux 12 pokis, pak-
TMYHO BILJIMBAJa Ha MapKETHHI HAlliOHAJNLHOTO Ta IHO3EMHOTO MPOAYKTY
HEepiBHOIO MIpOIO 1 TOMY LIKOAM/A BibHOMY pyXy ToBapiB y €C.

I[Mpore CII€C BU3HAaUMB, 1110 3aCTOCYBAHHS JESKHX HAlIOHAJIBHUX TOP-
riBeJIbHUX HOPM 1 CTaHIApTIB, L0 0OMEXYIOTh 4 3a00POHSAIOTE Oeski ac-
nexmu mopzieni {TOOTO TOpriBefbHI NPUNMCH — aHTI. certain selling
arrangements), He IePEeILKOPKAE PAMO YH HEMPAMO, peaibHO YU IOTEHLIi-
HO TOPTiBIIi MK JepKaBaMU-UIeHAMH B pO3yMiHHI 1aCCOHBIILCHKOT HOpMY-
JIM 32 YMOBH, SIKIII0 TaKe 3aKOHOIABCTBO 3aCTOCOBYETHCH 10 BCIX BiAMOBIAHUX
MiAMPHEMLIIB, IO JIFOTh Ha HALllOHATbHIl TEPUTOPIT, Ta SKIIO BOHO BIUINBAE
piBHOIO MipOXO (FOPHAMYHO Ta HAKTUYHO) HA MAPKETHHI HaLliOHANbHHX TO-
BapiB 1 TOBapIB, 1110 MOXOAATH 3 IHILKX AeprkaB-uneHiB. [linxin y cnpasi De
Agostini 6yno posumpedo CIIEC y cnpasax Heimdienst® (ipoaax ToBapiB
BaoMa y cnioxusaua) 1a DocMorris® (mpopax nikiB yepes IurepHer). Y 1ux
cripaax CII€C Bu3HAuMB, 1110 AUCKPUMIiHALIHHI TOPTiBENbHI NPUIIHCH, SKI
MpAMO He 3a00pOHAIOTH AOCTYI iHO3eMHHX TOBApiB Ha HalliOHATLHUH PHHOK,
aJle MePEeLKOLKAIOTh iX JOCTYIY, HOTPaIUIAOTh Mif Aito ¢T. 34 Jlorosopy mpo
pisnsHicTs €C. KpiM Toro, Ti TOpriBeasHi NpHIKCH, SKi NEPEeLIKOIKAI0Th
AOCTYIy iHO3€MHHX TOBapiB Ha HALIOHAbHUHA PUHOK, TAKOX BPEryJIbOBY-
I0TbCA BiANOBIIHO 10 cT. 34 [Jorosopy npo AisnbHicTs €C.

' ius.: Cnpasu C-401/92 & C-402/93, Tankstation 't Heukske vof & J. B. E. Boermans
(1994) ECR 1-2199, (1995) 3 CMLR 501.

2 lus.: CnipaBa C-412/93, Société d'Importation Edouard Leclerc-Siplec v TF 1 Publicité
SA (1995) ECR I-179, (1995) 3 CMLR 422.

3 Jlus.: Cripasu C-69&258/93, Punto Casa SpA v. Sindaco de Commune di Capena and
Others (1994) ECR 1-2355, ta cipasa C-418/93, Semeraro Casa Uno Srl v. Sindaco de
Commune di Erbusco (1996) 3 CMLR 648.

* tus.; Cripasu C-34 & 36/95, Konsumentombudsmannen (KO) v. De Agostini (Sven-
ska), Forlag AB v. TV Shop i Sverige AB (1997) ECR 1-3843.

5 us.: Cnpasa C-254/98 Heimdienst, (2000) ECR I-151.

¢ luB.: Cripaea C-322/01 DocMorris (2003) ECR 1-14887.

7 MuB.: Cripasa C-69/88 Krantz (1990) ECR 1-583, Crnipasa C-190/98 Graf (2000) ECR [-493.
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§ 7.3.2. O0MexeHHs1 eKCMOPTY

Crarta 35 Jorosopy mpo aisibHicTs €C 3a00poHse qepkaBaM-uleHam
yCTaHOBIIIOBATH KLIBKICHI OOMEKEHHS Ha eKCIOPT Ta iHIIi 3aX0/H, 110 MaOTh
exBiBasieHTHUH edekT. [Ipore ct. 35 [loroBopy npo aisaeHicts €C Ha Big-
MiHY BiZ cT. 34 JIoroBopy 3aCTOCOBY€THCS JIMILIE TOMI, KOMH HAETHCS PO
npsaMy nuckpuminainiro. CIIEC ycranosus, uio ct. 35 JloroBopy npo mi-
spHICTE €C cmocyembesn HayioHanbHUX 3ax00i8, WO MAiOMb CBOEH 0COO-
JTUB0I0 MEMOIO YU HACAIOKOM 0OMEdNCEenHsT eKCnopmy md MaKum YUHOM
BCMAHOBAEHHS PI3HOZ0 CIMABNIeN s 00 HAYIOHANLHOT mopzieni depxcas-uie-
nie €C ma excnopmy moseapie y maxuii cnoci6, wo Hadae ocobrusol nepe-
602U HAYIOHATLHOMY 8UPOOHUKOB] DO HAYIOHANBLHOMY DUHKOEI 8i0N06iOHOT
deporcasu 3a paxyHok eupobHuymea abo mopeieni inwoi oepicasu-yieHa’.

§ 7.3.3. BunsiTku i3 3acrocyBanHs crareit 34, 35
Horosopy npo aisasHicts €C

Crarri 34, 35 Jorosopy npo xisneHicte €C MicTATh iMNIepaTHBHI 3a-
OOpOHH 1110710 BCTAHOBJIEHHS KiIbKICHMX 00MeXeHb Ha IMNOPT-EKCIIOPT Ta
3aX0[iB, 110 MalOTh eKBiBaleHTHUH edekT. [IpoTe HaBiTh Ui 3a60pPOHHI
NPUIMCH MOXHA MOAOJIATH, AKIIO OyJe AOBEIEHO, 10 BCTAHOBIEHHS Killb-
KiCHUX 0OMeXeHb 1 3aX0MiB, 110 MalOTh €KBiBaJIEHTHHH edeKT, 3yMOBIEHO
OyIb-AKOIO 3 MiACTaB, NepeiyeHux y ct. 36 JJoroopy npo misnbHicts €C,
a caMe — BUMAraTH 3axucmy nybniuHo20 nopsioKy, OepicasHol 6e3nexu yu
2POMAOCbK020 300P08 '8, 3aXUCMy 300P08 s ma Hcummsn 100et, meapun
YU POCNUH, 3AXUCMY HAYIOHANLHOT KY1bMYPHOT CNAOWUHU, WO MAE MUC-
meybKy, iCMmOPUYHY YU apxeoao2iuny YiHHICMb, abo 3axXucmy npoMuUcIo6ol
ma Komepyiinoi érachocmi.

Ockinbku cT. 36 Jorosopy npo aisibHicTs €C cTaHOBHTH BUHSATOK 3 OfI-
Hi€el 3 dyHnamMeHTanbHUX cBoboa BHyTpiwHeoro punky €C, BoHa Mae
TITyMauuTHCS SKHAMBYXUe, i TOMY NepesTiK, BUKIaIeHUH Y CTATTi, € BUYEPII-
Hum?, BaxxuBo Takox Te, 10 ¢T. 36 JoroBopy npo misnbHicTs €C nepe-
Jiuye MiACTaBH caMe HEKOMEpLIiHHOro Xapakrepy-.

' Tus.: Cnpasa 15/79, Groenveld BV v. Productschap voor Vee en Viees (1979) ECR
3409, (1981) 1 CMLR 207, Cnpasa 53/76, Procureur de la République de Besangon v.
Bouhelier (1977) ECR 197, (1997) 1 CMLR 4376 ta Cnipasa C-47/90, Italy v. Commission
(1992) ECR [-4145.

2 Tus.: Cripasa 113/80, Commission v. Ireland (1981) ECR 1625, (1982) 1 CMLR 706.

3 Tue.: Cnpasa 95/81, Commission v. Italy (1982) ECR 2187,
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KonTponbHi nuTanug

I1lo0 BUMOIH 3aXUCTY I'POMaZChKOro 310pOB’Sl IPOBIAHHM € pilllEeHHs
CIIEC y cupasi R. v. Henn and Derby’, 110 cTocyBanacs imnopry 1o Be-
kol bputanii nopHorpadiunux nansok 3 Hinepnaugis. CIICEC BcTaHOBHB,
110 KOJIM BCTAHOBJIEHHA 3a00pPOHM i BUMPABIOBYETbCS MipKYBaHHAMH
rpOMaJICHKOrO 3/10POB’sl, 3aCTOCYBaHHS Takoi 3a00pOHU HE MOXKE CTAHOBH-
11 3ac00Y CBaBUIBHOI IUCKPHMIHALIIT UH MPUXOBAHOTO 0OMeEXKeHHS TOPriB-
ni. To6TO He MOXHa 3a00POHUTH BBO3UTH «aMOpalibHi» TOBapH, AKILO Ha
BHYTpILIHBOMY PUHKY I€EP)KaBH, 110 IKOT BOHU BBO3SThCS, iICHY€ J03BONIEHA
3aKOHOM TOPTiBIIf @HAJOTTYHMMH TOBApaMH.

Sk cBIAYMTB NPAKTHKA, HaiyacTilue A8 BCTAHOBJCHHS NPUXOBAHOIO
0OMEXKEHHS TOPTiBlli BUKOPUCTOBYEThCA MMIACTaBa 3aXHCTY 340POB’S Ta
JHUTTA JIOEH, TBAPUH Ta pOCIHH. 3riHo 3 piuteHHsm Commission United
Kingdom (Newcastle Disease)? BUMOra 3aXUCTy 310pPOB’s Ta )KHTTH, HA AKY
J€epKaBa MOCHAETBCA AK HAa MIACTaBY [l 3alPOBaIKEHHA OOMEKEHD
TOpriBIli, TOBMHHA BiANOBIJaTH TAKMUM YMOBaM: IO-Ieplie, Ma€ ICHyBaTH
CIIpaBXH$ 3arpo3a 3J0poB’10 a0 KUTTHO, N10-APYTe, BXKUTI 3aX0AH MaKOTh
fyTH 3AaTHUMH HacNpaBii 3aXMCTHUTH BiJ L€l 3arpo3u Ta NOBHHHI OyTH
NpOMOPLIHHI LiAM, SIKi MatoTh OyTH TOCATHYTI.

Ilono noTpebu 3aXuCTy HALIOHATBHOT KYABTYPHOT CMIaAIIHHH, 1110 Ma€
MHCTELbKY, ICTOPMYHY YH apX€O0JOriyHy LIHHICTh, AK MiACTaBU Ans 00-
mexeHHs pyxy ToBapiB CIIEC uie He onpauloBaB O0CTATHLOI NPAKTHKH
3 1IbOTO MUTAHHA.

s  KOHTPO/ILHI NHTaHHS

1. ¥V doMmy nonsrae pizuuis Mix BHyTpilniM piuHkoM Ta Criinib-
HUM pHHKOM €C?

2. YuM Biapi3HAIOTECA (ickanbHi Ta HedicKalbHI 3aX04H 100
o6MexeHHs BUIBHOTO pyXy ToBapiB 3 Ooky aepxa-unenis €C?
Ski ue 3axoan?

3. Po3zkpuiiTe NOHATTA AUCKPUMiHALIIHOrO OIIOATKYBAHHS TOBA-
piB 3 Goky nepxas-uneHiB €C.

4. Ilo po3ymieTbes mijg KiNbKICHUMH OOMEXEHHSIMH IMIIOPTY Ta
€KCIIOpTY TOBapiB Ta IHUIMMH €KBIBAJCHTHUMH 32 CBOIM 3Ha-
YEeHHSIM 3axX0/iaMH 3 60Ky JepxaB-usieHiB? UMM BiApi3HAIOTHCS
BOHM 3a CBOTMH IIPABOBHMH HacJiikaMu?

! InB.: Cupasa 34/79, R. v. Henn & Derby (1979) ECR 3795, (1990) 1 CMLR 246,
2 lus.: Cnipasa 40/82, Commission v. UK (Poultri) (1983) ECR 2793, (1982) 3 CMLR
497,
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TemMa § = e

BIJIBHE IIEPECYBAHHA OCIb
Y €EBPOIIEMCBKOMY CORO3I1

meeme—  § 8.1. 3acagu BiibHOIO MepecyBanHs 0Ci0

Crarra 8 JloroBopy npo aisnbHicTs €C nependavae ckacyBaHHS Mik
JepXKaBaMH-wIeHaMH Oyb-sKOi HEPIBHOCTI, Y TOMY YHCII y BITbBHOMY TIepe-
cyBaHHi oci6 y Mexax €C. ITonibno 1o BirpHOTrO pyxXy ToBapiB cBobona
nepecyBaHHs ocib AOMyckae BUHATKM Ha MIACTaBi 3aXUCTy myOiuHOro
HOPAAKY T2 IPOMaJChKOTO 310POB’s.

Hopmu loroopy npo HisibHicTh €C, UI0 CTOCYIOTHCS BiJIBHOTO Mepe-
cyBaHHs 0cCi0, € HopmMamu npsMoi aii', MPUYOMY BOHM MOXYTb MaTH SIK
BEPTHKAJIbHY, TaK # TOPU3OHTANIBHY NPAMY Ait0’.

Hopmu Jorosopy npo gisuibHicTs €C 11070 BifIBHOIO nepecyBaHHs
oci0 Ha BiAMiHY BiJ HOpM, 110 PETYNIOKOThH BiIbHHI pyX TOBapiB, CTOCY-
I0ThCA JIMILIE JeAKUX KaTeropii oci6. [To-nepue, 1i 0coOM MOBUHHI MaTH
rpomaasHcTBo €C, To6T0 rpoMaasHCTBO Oynb-aKoi 3 nepxas-uneHiB €C
(meranwHile npo iHCTHTYT rpoMmansHcTBa €C auB. Temy 18). A Biarak,
SKILO FPOMaIsHIH YKpaTHHM 3aKOHHO Ipaltoe, Hanpukiaas, y ['peuii, e He
03Hauae, 110 BiH aBTOMaTHYHO KOPUCTYEThCS CBOOOJI0I0 BIIBHOTO MeEpe-
CyBaHHS MpaliBHUKIB y Mexax €C, 110 NOMMUPIOEThCS HA HOro Koier —
rpoMazsu I'peuii. TlpoTe rpoMansiHu iHIWIKMX KpaTH MaroTh JeAKi npasa
3 BiNILHOTO MepecyBaHHs B Mexax €C sk uneHu poauH rpomaasH €C.
I'pomansanH €C KOPHCTYEThCS BiTBHUM MEPECYBaHHIM 3 METOK [POXKH-
BaHHS Ha TEPUTOPIT IHIIOT AepkKaBU-UJIeHA Ta 3AICHEHHSA €KOHOMIYHO1
nisnpHOCTI Ha TepuTopil €C gk: npauiBauk (c1.cT. 45-48 JJorosopy npo
nisaedicts €C); nianpuemens (ct.cT. 49-54 JloroBopy npo AisneHICTE
€C); ocoba, fAKa Hafa€e YU OTPUMYE NOCHYTH (CT.cT. 56—62 Jlorosopy npo
niansHicTs €C).

' us.: Cripaa 167/73, Commission v. France (French Merchant Seamen) (1974) ECR
359, cnpasa 2/74, Reyners v. Belgium (1974) ECR 631, (1974) 2 CMLR 305, cnpasa 33/74,
Van Binsbergen v. Bestuur van de Bedrijfsverenniging voor de Metaalnijverheid (1974) ECR
1299, (1975) 1 CMLR 298.

? Nus.: Cnipasa 36/74, Walrave and Koch v. Association Union Cycliste Internationale
(1975) ECR 1405, (1975) 1 CMLR 320.
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§ 8.2. BinbHe nepecysaHHs npauiBHUKIB

OTxe, mpaBo €C 3ab0poHsie AUCKpHUMIHALIKD OCiD Ha MiacTaBl HaLio-
HaJIBHOCTI, ajie nnue woao rpomaasH €C. Taka nuckpuminaiiis ocid Moxe
6yTH NPAMOIO 4u Henpsamolo. Ilpama duckpuminayis — e HEOJHAKOBE
craBlieHHs 1o rpoMansH €C Ha miacTasi ix HauionanbHocTi!. 3 miel 3a60-
POHH MOXYTb BCTRHOBIIIOBATHUCS BUHATKH, aJl€ 32 YMOBH, 1|0 BOHHM Biano-
Bi1aI0Th BUMOTaM, nepesiueruM y cT. 45(3) orosopy npo aisabHicts €C.
Henpsama (npuxoeana) Ouckpuminayis HasBHA B pa3i, KOIH HOpMU Hayio-
HATLHO20 3AKOHOOABCMEA, XOY i 3aCMOCOBYIOMbCA HE3WIEHCHO 8i0 HaYio-
HATLHOCMI, QAKMUYHO 8RAUSQAIOMb GINbUIOIO MIDOK HA NPAYIBHUKIE, U0
Mmizpyrome 'y mexcax Cniemosapucmea’. BCTaHOBIGHHS TaKUX MPUITUCIB
J03BOJISIETHCSA JIMLLIE HA MiAcTaBi 00’ €KTUBHOT HEOOX1IHOCTI HE3AIEHKHO BiJ
HalllOHAJIBHOCTI MPaLiBHHUKIB, Ta AKIUO 1€ BiAMOBIIA€ IIiTAM, IKUX Iparie
JOCATTH 3aNpoBaXyroua gepxkasa-uied €C. MoxIHBI TaKOX CUTYauii,
KOJIM HEIMCKPUMiHaLiHI 3aX0au (AKi He AMCKPUMIHYIOTb OCI0, 110 Mirpy-
10Tb Hi IOPUAMUHO, Hi JaKTHYHO) BCE X NEPELIKOKAIOTh JOCTYIy rpoMa-
asH €C 1o iHIIOT, HXK AepKaBa X NOXoKeHHs, fepxasr-dineHa €C. k1o
TaKUM MepeIlKoaM HeMae 00’ €KTHBHOIO BUIIPaBJaHHS, BCTAHOBIEHHS
TaKUX BUMOT Takox 3aboponsersesa Jorosopom npo aisneHicts €C.

[MpuHUMIHK BUTBHOTO nepecyBaHHs ocib B Mexax €C nouuproThes
Ha: 1) peryitoBaHHS BiTbHOIO NepecyBaHHS NPalIOKOYUX (MPaLiBHHUKIB
i miAnpUeEMLIB) 1 HenpaLoo4KX (CTYAEHTIB, IeHCIOHePiB) — rpoMaasH €C
33 YMOBH, 1110 BOHH MalOTh I0CTaTHBO (DiIHAHCOBHUX pecypciB AJs TOTo, 1100
He 00TSKYBAaTH CUCTEMY COLIiaNbHOIO 3a0e3NedYeH s AepxaBu nepedyBaH-
Hs; 2) cBoboay [i70BOTO 3aCHYBaHHA Ta ¢BOOOLY HaJaHHA H OJepXaHHA
nocnyr rpoMagsHamMu €C.

——— § 8.2. BiibHe nepecyBaHHsl npauiBHUKIB

Crartsa 45 loroBopy npo aissshicte €C nepeabadae, 10 npaliBHUKA
MaloTh NPaBO BIIBHOTO NepecyBaHHs Yy Mexax €C, 1o BKIo4Yae 3a00poHy
Oyab-AKOT AMCKPHMIHALIT, IKa IPYHTYEThCS Ha HallioOHAIBHOCTI (TOOTO Ha-
NEXHOCTI O EBHOI Iep)KaBy YH rPOMajIsHCTBA) MPalliBHUKA, 4 TAKOXK LLOAO0
npaleBIaliTyBaHHA, 3apo0iTHOI NJaTH Ta iHIIKWX YMOB Ipali i BITHOCHH
3 poboTonaBLeM.

' us.: CnpaBa C-415/93, Union Royale Belge des Societes de Football Association
ASBL v. Jaen Marc Bosman (1995) ECR 1-4921, (1995) 3 CMLR 422.
2 uB.: Cripasa C-237/94, O 'Flynn v. Adjudication Officer (1996) ECR 1-2617.
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Tema 8. BinsHe nepecysanHs ocib y €sponetickkoMy Cotosi

Cpo0oa BiJIBHOTO NepecyBaHHs NpalliBHUKA BKIo4ae (CT. 45 Jloromo-
py mnpo aistasHicTh €C):

a) IpaBo NPHUHMATH TPONO3HULIT IIOO NpaLleBIallITyBaHHS, OTOIOUIEH]
B Oyab-sKiit gepkasi-uneHi €C;

6) mpaBo BLIBHO [EpecyBaTHUCs TEPUTOPIEI0 AEP)KaB-UJIEHIB 3 METOK
npaleBIalITyBaHHS;

B) npaBo nepebyBaTH B AepKaBi-uieHi 3 METOIO NpaLEeBIalITYBaHHS,
r) NpaBoO 3aJIMILATHCS B JEPXKaBi-YIeHi MiCs 3aKiHYEHHS TPYIOBHX Bii-
HOCHH.

[paBo BiNBHOTO NMepecyBaHHs MpPaLiBHUKIB, OXHAK, MOXe OyTH oOMe-
’EHO Ha MifcTaBl OXOPOHH NyONiuyHOro MOPAAKY, Aep)KaBHOI Ge3reKu Ta
rpoMancekoro 310poB’s. 1i npaBa 3 BIILHOTO NMepecyBaHHs NMpalliBHUKIB
He NOMIMPIOIOTECA HAa BITHOCHHHU MpalLeBNalliTYBaHHS Y TaK 3BaHil «jaep-
*aBHil cryx0i».

Cnin 3a3HaquTH, 1110, Xoua posab CIIEC y po3BUTKY LOKTPHHHU BITBHO-
ro nepecyBaHHS NPaLiBHUKIB € BEJHKOI, BCE XK CYAOBY NPAKTHKY Y Lii
cdepi onpaLbOoBaHO 3HAYHO MEHLIIOK MipOIO, HIK 3 BiIBHOTO PyXY TOBApIB,
[TpyHLKN BIIBHOTO NMEPECYBaHHA NPaliBHUKIB Oinbll BPETryIbOBAHO Ha
«3aKOHOJABYOMY» PiBHi, TOMY Oifibilie yBaru Tpeba NpUAIIUTH BiIOBIIHUM
periameHTaM Ta aupektuBaMm. Lle, 3okpema, Permament 492/20111" (cBo-
60714 BIIbHOTO PYXy NMPAUiBHUKIB, JOCTYII Ta YMOBH MPaLEBIAIITYBaHHS ),
Pernament 1251/70% (npaBo 3a1unIaTucs B KpaiHi micis 3akiHYeHHS CTpo-
Ky mpauesnawTyBanHs), Jupexrusa 2004/38° (mpasa rpomansn €C i une-
HiB IX pOAMHHM BiIbHO nepecyBaTnch Ta Mewkatd B €C), JupeKTHBa
2014/54* (npaBa npauUiBHHUKIB MiJ 4yac BinbHOro pyxy B €C), IMpeKTHBH
2014/50 ta 98/49° (3abe3neyeHHs iCHYIOUHX 1 ZOCTYII NPaLiBHUKIB 10 10-
JATKOBHMX MeHCiHHuX niner). Jupekrusa 2004/38 GpakTHUHO NPHPIBHIOE

! Jlus.: Pernament 492/2011 Big 05 ksitas 2011 p. (0. J. 2011 L141/1), axuii xonudi-
Kye 3Miny 1o Pernamenty 1612/68 Panu €C mwono csoboam pyxy mpauisuukis y Cnibrosa-
puctBi Bin 15 xostHa 1968 p. (O. . 1968 L257/2).

2 {us.: Permament 1251/70 wono npasa nmpauiBHUKIB 3a1MIIATHCS HA TepUTOpIiT Aep-
sxasu-unena €C Bix 29 gepsus 1970 p. (0. J. 1970 L142/24).

* Jlus.: Aupekrusa 2004/38 €C wono npas rpomaass €C i uneHiB iX poAHHH BiIbHO
nepecysaTich Ta Metukatu B €C (0. J. 2004 L158/77).

4 Nus.: Jupextusa 2014/54 €C wono npae npauiBHHKIB Nia 4ac BinsHOTO pyxy B €C
(0.J.2014 L128/8).

5 us.: qupextnsa 2014/50 €C wono npae npauiBHHUKIB 3 3abe3MeueHHs iCHYIOUHX
i JocTyny f0 JoaarkoBHX neHciinux ninsr B €C (0. 1. 2014 L128/1); Hupexrusa 98/49 €C
OO0 TIpaB NPaLiBHHUKIB 3 3a0e3Me4eHHs ICHYIOYHX i JOCTYIy 0 JONATKOBHX NEHCIHHHX
niner 8 €C (0. . 1998 1.209/46).
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§ 8.2. BinbHe nepecyBaHHS npaliBHHKIB

npasa rpoMaisid €C Ta WieHiB X POAMHM 10 IPaB NPaUiBHHKIB Ta WICHIB
ix POAMHH IIOJO iX BIILHOIO MEPECYBAHHS i YMOB NPOXHMBAHHA Ta BUI31y
3 TEpUTOPIi AepxaBu-uiieHa nepebyBaHHs.

e § 8.2.1. K010 0€i0, 1110 MOKYTH KOpHCTYBATHCA
IPaBOM BiJIbHOIO NepecyBaHH
npauiBHHUKIB '

[TpaBo BiNBHOTO MepecyBaHHs MPAaUiBHUKIB Ta 4IEHIB POAUHHU (LIO
nependadeHo ct. 45 Jlorosopy npo AifnbHicTs €C Ta BTOPUHHMM 3aKOHO-
1aBCTBOM, fiKke IMILIEMEHTYE cT. 45 JloroBopy npo aisnbHicTs €C) Haga-
€ThCA NPALIiBHUKAM Ta X POAUHAM.

JloroBip npo gianbHicTe €C He BU3HAaYae TEPMIiHA «HPAYIBHUK», Alle
CHEC TayMaduTh HOTo NOCUTH JibepaibHO, MiAKPECTIOYH, OAHAK, LI0
rOIOBHOIO O3HAKOIO BiIHOCHH Mpali € Te, O «Y NeGHUN NPOMINCOK Hacy
ocoba sukonye pobomy (Hadae nocayzy) ons ma nio KepigHUYMEOM IHWOT
ocobu, a 6 06MiH ompumye unazopody»'. Y KOKHOMY pasi cTaTyc npauis-
HHKA BU3HAYA€THCA BUKIIOYHO npaBoM €C, a He HallioHaIbHUM 3aKOHO/1aB-
cTBOM jepxkaB-wieHiB. Cthepa npaili Tak camo, AK 1 IPUPO Aa IOPUARYHHX
BIJHOCHMH MiX po0OTOaBLIEM Ta NPalliBHUKOM (MyOIiuHO-NPaBOBUH CTAaTyC
yM NPHBATHONPABOBHH I0TOBIP), € HECYTTEBUMH. [1ix HOHATTS «IpalliBHHK»
MiANagarTh TAKOXK i MpaLliBHUKY, 10 3aHHSITI Y4CTKOBO, 33 YMOBH, L0 BOHH
3alyyeHi y pealibHy Ta e(eKTHBHY €KOHOMIUHY AisJbHICTB?, HaBiTh AKLIO
iX 3apruiaTa € MEHLIOK, HiX pO3Mip MiHIManbHOI 3apobiTHOT IaTH y Bif-
MOBiIHIH AepxkaBi-uneHi’. Ajle eKOHOMIUHA AIAMBHICTh HE MOBUHHA MATH
«0JIaTKOBOTO XapaKTepy» W00 3arajibHoi AisnbHocTi npauiBHuka®. CIIEC
BHM3HAB, L0 JO KAaTETopii «IpaLliBHHKIB» BXOAATH: Podeciitti CIOpPTCMEHH;
npodeciiiHi y4Hi; cCaHTeXHIKM peniriiiHol rpoMaau, nosii Ta iH.

o kareropii «ImpaLiBHHKIB» 3a 3ak0HOZABCTBOM €C BXOATh TAKOXK
ocobu, sKi urykarTh podoTy. [IpoMixok yacy, NPOTAroM SKOTo MpaiiBHH-
KOBI JO3BOJIAIE€THCA 3aHIIATHCA Y AepKaBi-wieHi, IyKaroyu poboTy, pisHHH

" lus.: Cnpasa 66/85, Lawrie-Blum v. Land Baden-Wiirttemberg (1986) ECR 2121,
(1987) 3 CMLR 389.

2 lus.: Cnpasa 53/81, Levin v. Staatssecretaris van Justitie (1982) ECR 1035,
(1982) CMLR454.

3 JTus.: Cnipasa 139/85, Kempf'v. Staatssecretaris van Justitie (1986) ECR 1573, (1987) 1
CMLR 764.

¢ lus.: Cnpasa C-357/89 Raulin v. Minister van Onderwijs en Wetenschappen
(1992) ECR I-1027.
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Tema 8. BinbHe nepecyBanHs oci6 y €Bpone#icbkomMy Corosi

475 pi3HUX AepxkaB-wieHiB €C (3aneXUTh B HalllOHATHHUX NPHUITHCIB
3aKOHOZABCTBA), aJle He MoXKe OyTH MEHIIMM, Hixk 3 Micsui (ayle y BUnakax,
KOJIM TIpalliBHUK 3aJIEKUTh BiJ COLiaJbHUX BUMIAT, Homy Moxe OyTH 3a-
TIPOTNIOHOBAHO BUIXATH paHillle, HiXk MicJis 3aKiHYEHHS TPUMIiCA4YHOTO nepi-
ony). SIKo micns 3aKiHYEHHS 11bOTO CTPOKY MPaLiBHHK MOXKE TOBECTH, IO
BiH Mae€ peaibHi NEePCNEKTHBY MpaLeBNalITyBaHHA, HOro He MOxe OyTu
JIeNopTOBaHo 3 AepxaBu-dseHa €C.

IupextuBa 2004/38 Bu3Hauae, mo cBoboga BUIBHOTO IepeCyBaHHs
rpoMansd €C (IpauiBHUKIB 1 HENMPALIBHHKIB) NOIMPIOETHCSA HA YJIEHIB iX
cimeii. Crarra 2 Inpexrusu 2004/38 no3Bonse poauHi NpUeaHATHCS 10
rpomaznsHuna €C, skuil, 3HaxonuThCA B iHWIIH AepxaBi-uineHi. UneHamu
poauHu rpoMajgsiHuHa €C, sKi MaroTh MPaBo NMPUEXHATUCA A0 HBOTO, BBa-
KAKTHCA IHIIMH 3 NOAPYMOKA, BKJIIOYAKOYH 3apeecTpOBaHe NapTHEPCTBO,
SIKIII0 BOHO BU3HAETHLCS JIEPIKABOIO-WICHOM nepeOyBaHHs rpoMasHuHa €C,
poauyi rpomansHiuHa €C Ta iHIIOTO 3 MOAPYXOKA 32 HU3XiTHOO JiHI€l0
(To6TO AITH, OHYKH TOIIO), Monoaii 21 poxy abo SKILO BOHH € yTpHMaH-
nAMH, 1 poandi rpomaasiHsuHa €C Ta IHIIOTO 3 MOAPYXIKA 32 BUCXITHOK
ni"iero (To6T0 Oarbky, Aix, 6aba Towo), ki € yrpuMaHusaMH, KpiMm Toro,
Jupektua 2004/38 3ax1nkae aepxaBU-4IE€HH MOJIETIYBA TH IIEpeCyBaHHS
tepuTopieto €C uNeHiB POAUHH, SKMX HE BKJIIOYEHO A0 Koia OJU3bKHX
ponuyis. 3riaHo 3 4. 2 cT. 3 [JupexruBu 2004/38 no xona poaudis, SKUX
nepeniyeHo BUILE, MOXHA A0JaTH: yTpUMaHLiB rpomaisHuHa €C abo ocib,
1110 MENIKaIH pa3oM 3 rpomagsHuHoM €C y KpaiHi, le poAHHa MellKana 10
nepei3ny, abo TAKKO XBOPHX 0CiO, AKi MOTpebyIOTh OMiKW rpOMaAsHHHA
€C, Ta 3apeecTpOBaHUX MAPTHEDPIB.

ITpy 1ILOMY HaliOHAJIBHICTH (FPOMAaASHCTBO) YIEHIB PONMHM IpoMajsl-
auHa €C, Ha BiAMIiHY Bil HALIOHATBLHOCTI caMoro rpoMansHuHa €C He Mae
3HaYeHHs (K10, HAMpUKIa, rpoMansHiH Benukoi bpuranii BramTyBaBcs
na pobory B Iranii, Bin Moxe nepeixaty 10 ITamii 3i cBo€ro ApYXHHOIO —
rpOMaJIfHKOIO YKpaiHH Ta il HENOBHOMNITHIMH IiTbMH, HaBITh AKILO OCTAHHI
He MaroTh J03BOITy HA NpoKHBaHHA y Benukiit bputanii). KimouoBum, onHak,
B TAKUX BHMAJKAX 3aBXKIH € MPancKOpOOHHUU enemenm — GaKT nepecypaH-
Hs rpomaasurHa €C 3 oxnHiel nepxaBu-unena €C no iHwoi'. OTxe, rpoMa-
asaHu €C He MOXKYTb nocunarucs Ha npaso €C o0 BiIBHOTO NepecyBaH-
Hs rpoMaisiH €C 114 nepeceneHHs wieHiB CBO€l pofHHHU — HerpoMansiH €C

' us.: Cnpaea C-370/90, R. v. Immigration Appeals Tribunal and Surinder Singh
(1992) ECR 1-4265, (1992) 3 CMLR 35.
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§ 8.2. BinbHe nepecyBaHHS NpaliBHUKIB

10 BJIACHOI 1€pXKaBU', KPiM BUNAJKiB, Konu rpoMaiasHuH €C npaliosas
pOTATOM IEBHOTO 4acy B iHWIH AepxkaBi-uleHi A NOTiM NOBEPTAETHCA
npaLlioBaTH 0 PIAHOI KpaiHK (Hanpukiaz, AKILo nicas nepedysauHs B ITa-
it Lel MpaLiBHUK [OBEPTAEThCA NpalltoBaTk y Benuky Bpuranito, 6puran-
cpKMH YPAI HE MOXKeE NepeLIKOMKaTH B 131y pa3oM 3 HUM HOro APY>KHHH Ta
ii niTed — rpomMagaH Ykpainu). Ilpore B Takux BUNajaKax Cyau, K NpaBHIIO,
[PUCKITIMBO NIEPEBIPAIOTD, YH HEMAE 3JI0BXKHMBaHb 3 OOKY NpauiBHUKIB Ta
yeHiB IX pOMH MPH KOPUCTYBaHHI HOPMAaMH 3 BiJIbHOTO NepecyBaHHs ocib.

Iin TepMiHOM «iHwuti 3 noopyacxcs» (1010BiK/apyxuHa) y mpasi €C
posyMieTbes Oynb-sika 0coba, ska nepebysae B 3aKOHHOMY LUIH061 3 mpa-
LiBHUKOM, [IPHYOMY 1I€ BKJIIOUAE TAKOX CTaH PO3BeAeHHs (cenapauii)?’, ae
ge cTaH po3nydeHHs, CriBMeIUKaHII OPHUPIBHIOIOTLCA 10 YOJIOBiKa/ ApY-
KUHH, TUTBKH SKILO B Jep)KaBi-uwieHi, Npo SKy HaeTses, iMMirpauiiHe 3a-
KOHOZIABCTBO TPUPIBHIOE CTATYC CMNIBMELIKAHLIB 10 CTATYCY MOAPYHOKS’.

[loao «Qimeii» Lie He ICHY€E YiTKOIO BU3HAYEHHS CIiBBIIHOLLEHHS NO-
HATh «ympumManyi» Ta «poduui no nuscxioniu ainii» y npaxruui CI1EC, ane
icHye TeHAeHUis nocuTs nibepanbHoro TiyMaueHHs CIIEC uux noHsTs.
YacTo «AITBMH» BBAXKAKOTHCA WIEHH POJMHHY, IO HE € B OyKBaJIbLHOMY PO-
3yMiHHI poMYaMH 110 HM3CXiAHIH niHil.

— § 8.2.2. [IpaBo rpomansn €C Ha BilbHE
nepecyBaHHsi y Mexkax €C

TpaBo rpoMansHuHa €C Ha BijibHe nepecyBaHHs y Mexxax €C nmepea-
payae:

1) npaBo BUDX/KATH 3 PIAHOI Aep)KaBU-UjeHa 3 METOIO MpalioBaTH
B iHwii gepxagi-uaedi €C (Jupextusa 2004/38);

2) npaBo rpoMazsd €C Ta wieHiB iX ciMe# B’DKKAaTH Ha TEPUTOPIIO
iHi101 fepKaBU-4IeHa 0e3 Bi3 CTPOKOM /10 3 MICALUB 32 YMOBH ITPEA IBIEHHS
AiicHoro ocobucToro noceiadeHns abo nacnopra (Jupextrsa 2004/38);

3) wo y pasi nepedyBaHHs Ha TEPUTOPIT iHLIOI 1epkaBu-uneHa €C mo-
Haz 3 micaui rpomaasinam €C He NOTpiOHO OTPHUMYBATH J03BiN Ha MOCTiH-

' lus.: Cnpasu 35 & 36/82, Morson and Jhanjhan v. Netherlands (1982) ECR 3723,
(1983) 2 CMLR 221.

? us.: Cnpasa 267/83, Diatta v. Land Berlin (1985) ECR 567, (1986) 2 CMLR 164.
Po3seseHHs (cenapailis) — cTaH, 3a SKAM NPOLIEC PO3TYHEHHS BXKE PO3IIOYABCA, ajle 10
KiHUA LIe He 3aBepluuBcs. Y 6ararbox eBponeichkyx KpaiHax UUIOOHE 3aKOHOAABCTBO
nepenbayae po3BedeHHs (cenapauiio) Ak HeoOXigHUI KPOK 0 PO3Ny4EHHS.

3 [us.: CnipaBa 59/85, Netherlands v. Reed (1986) ECR 1283, (1987) 2 CMLR 448.
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Tema 8. BineHe nepecyBanss ocib y €sponeficbkomy Corosi

He NpoXkuBaHHA B Aepxkabi-uneni €C. HatoMmicTs iM notpibHo 3apeectpy-
BATHCh Y KOMITETEHTHHX BJIaJIHUX YCTaHOBAxX Takol AepxaBu-usieHa (Ju-
pextuBa 2004/38);

4) npaBo OTpUMyBaTH rpoMaasHuRy €C Ta 4yjgeHaMu HOro pPOAHHH Bix
nepxasu-ieHa €C 103Bi1 HA NOCTIAHE MPOXXHUBAHHS TICIS T’ ATHPIYHOTO
CTpoOKy JieranbHoro nepebyBaHHs y 1iil nepxapi-uneHi (JAupekTusa
2004/38).

J103Bin Ha MPOXXMBAHHS NMOBHHEH OyTH UHHHUM NTPHHAHMHI 5 POKIB Ta
NpOAOBXKYBATHCA aBTOMaTuyHO. Baxiuso, mo npaea rpomaass €C Ta ix
POAMH Ha NPOXUBAHHA MOXOAATH Oe3mocepeaHbo 3 JIOroBopy Npo Misiib-
nicts €C, a He 3 BTOpHHHOTO 3akoHoAaBcTBa €C' yu HalliOHANBLHOTO Npasa
JepXKaB-4IeHiB, TOMY BiJICYTHICTh JO3BOJIY Ha IPOXXUBAHHS He Moxe OyTu
MiACTaBOKO AJ1s BIAMOBY NpH B’i31i uM genoprauii’. Hexorpumanus rpoma-
gsnamu €C abo iXx pooMHaMH aAMIHICTPaTHBHMX BUMOT He MOXe OyTH
MiCTABOO AJIS JeNopTalil, Xoya JepxaBu-unedd €C # MOXYTh BCTAHOB-
JIFOBATH 3a HE aAMiHICTpaTUBHI MmokapaHHs’,

§ 8.2.3. OnnaxoBe craByeHHs A0 rpomaasaH €C
Ta WieHiB X poauH

[HIIKMM Ba)KJIMBUM NpaBoM rpoMaist €C € piBHICTb CTaBlIeHHS (Hexuc-
KpHMiHaLig) 10 HUX 3 60Ky OyJb-sKOT AepKaBH-uleHa. YCTaHOBUI J10roBo-
pu €C 3abopousoTs 6yab-aKy AMCKpUMiHaLito rpoMansH €C Ta wieHiB 1X
pOIMHHU Ha miacTaBi HanioHanbHOCTI. CIIEC noscuus, wo nosunno Gymu
00HaKoge CMABNEHHSL 00 2POMAOSIH DIZHUX 0epiHas-1leHi8 Y 8CiX Oepicasax-
ynenax y cumyayisx, wjo pezynioromecs npagom Cniesmosapucmea’.

3rigno 3 upektuBoro 2004/38 nepxkaBu-4/ieHH HE MOXKYTh JTUCKPUMI-
HyBatd rpomajasH €C Ha miacTaBi ix craTi, pacH, KoJIbopy, €THYHOTO Ta
COLATLHOTO NOXOMKEHHS, TEHETUYHHX JaHWX, MOBH, Peirii, oM THYHHX
NOINAAiB, HAJNIEXKHOCT] A0 €THIUHO! MEHIINMHH, BIACHOCTI, HAPOIKEHHS,
iHBaNIIHOCTI, BiKy 4M cekcyanbHOl opieHTauii. Pernament 492/2011 imn-
JeMEHTYE MOJoKeHHs ycTaHoBUHX foroBopis €C mono HexucKpuMiHaii
npaniBHUKIB Ta BUMArae BiJ JepXaB-4JeHiB JOTPUMYBATHCA PiBHOCTI

' Tus.: Cripasa 48/75, Procureur du Roi v. Royer (1976) ECR 497, (1976) 2 CMLR
619.

2 Ilus.: Cnpasa 157/79, R. v. Pieck (1980) ECR 2171, (1980) 3 CMLR 220.

3 Ous.: Cupasa 118/75, Watson v. Belmann (1976) ECR 1185, (1976) 2 CMLR 552.

¢ Nlus.: CnipaBa C-43/95, Data-Delecta & Forsberg v. MSL Dynamics (1996) ECR
1-4661.
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§ 8.2. BinbHe nepecyBaHHA NpaliBHUKIB

¢cTAaBJIEHHA B YCiX CIpaBax, L0 MOB’A3aHi 3 poOOTOI0 MpH NepecyBaHHI
npauiBHPlKiB. PernaMeHT MicTUTH 3 po3aiiu:

1) «3maTHicTh A0 poboTh»;

2) «PiBHe cTaBleHHS B poOOTi»;

3) «PomuHuK NpaLiBHHUKIBY.

JupektuBa 96/71 Hajae npaBo Ha piBHE CTaBJIEHHS Ta yMOB Mpa Li
nmpalliBHUKAM, IO [PALOIOTh 3@ KOPOTKOCTPOKOBMM YM CE30HHHUM KOHT-
paKToM'.

3rinno 3 Pernamentom 492/2011 rpomansaam €C rapaetoBaHo MpaBo
HaiiMy Ha poDOOoTy Ta Mmpauo Ha TepuTopil Oynb-AKoi 3 Aep)KaB-4JeHiB Ha
TaKMX CAMHX YMOBAX, SIK 1i€ rapaHTOBaHO NpaliBHUKaM-IpOMaJisHaM Li€i
AepkaBU-41eHa. 3a00pOHEHO NPAMY YW HEMPAMY AMCKPHMIHALI0 AepiKa-
BAMHU-YJICHAMH 'POMAJISH IHILIKX ACPKaB-U/IeHIB. 30KpeMa, 3a00pOHAETHCA
0OMEXEHHS 3asBOK Ha NpaLeBIalITyBaHHS /1 IPOMaIsH iHUIHX JAepiKaB-
yneniB (c1. 3(a) Pernamenty 492/2011), BcTaHOBIEHHSA OCODIHBHUX IPO-
1eAyp NpaleBnalliTyBaHHs [ TPOMa/IsH iHIIKX JAep)KaB-uleHiB, BCTAHOB-
JIeHHS KBOT TNPHHHATTA Ha poboTy iHO3eMIliB B MeBHii cdepi? Ta iHIIUX
nepelukon. [Tpore neprkaBaM-usieHaM Moxe OyTH 103BOJIEHO BCTAHOBIEHHS
JUI TPOMAISH (HIINX JAepXKaB-4IeHiB 0COONIMBHUX BUMOT ILOMO 3HAHHSA MOBH,
K10 LBOTO BUMArae MpUpojia nocaju, Ha Ky KaHIHAaT IpeTeHaye’.

OnHakoBe CTaBJIEHHS 10 MPaLiiBHUKIB CTOCYETHCS TAKOX YMOB iX mpa-
ui. Lle nepenbayae onHAKOBI YMOBH NpalleBAallUTY BaHHs Ta Mpaili, 30KpeMa,
BHHAropoay 3a poOoTy, MOpAN0K 3BUIEHEHHS Ta MOHOBJEHHA HA poboTi,
npaileBalliTyBaHHsA 0e3pobiTHHUX?, JOCTYN /10 couialIbHUX Ta MOJAaTKOBUX
Ninbr HAPiBHI 3 TpOMaIsHaMH BIINMOBIAHOT AepKaBH-uIeHa (P UbOMY L
OijbCH PO3YMIIOTBCH AOCHTH LIMPOKO; Lie Moxe OyTH, HalpHKIaj, No3HKa
y 3B’513Ky 3 HapOIDKCHHSAM QUTHHH’, NiIBroBi Tapudu Ha npoi3n y TpaH-
cnopri®, MiHiManbHi neHcil’ Tomo), npaBo OpatH y4yacTth y npodeciiHux
cninkax (ct. 8 Permamenty 492/2011), y npodeciiniit un HaniBnpodeciiHii

" Aus.: JupextuBa 96/71 €sponeiicbkoro [lapnamenTy ta Paau €C Big 16 rpyans
1996 p. (0. J. 1996 L18/1).

2 lus.: Cnpasa 167/73, Commission v. France (French Merchant Seamen) (1974) ECR
359.

* Nus.: Cnpasa 397/87, Groener v. Minister for Education (1990) 1 CMLR 401.

4 Nus.: Crarts 7(1) Pernamenty 1612/68.

5 us.: Cupasa 65/81, Reina v. Landeskditbank Baden-Wiirttemberg (1982) ECR 33,
(1982) 1 CMLR 744.

¢ Mus.: Cripasa 32/75, Cristini v. SNCF (1975) ECR 1085, (1976) 1 CMLR 573.

" Ius.: Cnpasa 261/83, Castelli v. ONPTS (1984) ECR 3199,
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Tema 8. BinbHe nepecysaHHs ocib y €Bponeiicekomy Cotrosi

CMIOPTHBHIH AiAIBHOCTI' Ta KOPUCTYBATUCS MOMELIKAHHAMH, L0 BKIHOYAE
npaBo HabyBaTH XKHTIIO y BIIACHICTB .

UneHn poAMHM NpaliBHHKA MOXKYTh CaMOCTIHHO BAIITOBYBaTHUCA Ha
poboty B nepxasi-uneni €C, ae NpoXMBAIOTE Pa3oM 3 MpalliBHUKOM’. JliTh
NpaliBHUKIB MalOTh NPaBO JOCTYITy 10 CHCTEMH 3arajbHOi OCBITH Ta NPo-
ecilinyx WIKin y BIANOBIAHIH AepkaBi-uneHi* Ta MalOTh NPaBO OTPHMYBa-
TH (iHAHCOBY ZOMOMOTY Ha HAaBYAHHSA TOLIO’.

§ 8.2.4. IlpaBo npauiBHHKIB Ta iX poaHH
Ha NOCTifiHe MPOXKUBAHHS Mic/ifl 3aKiHUEHHH
TPYAOBUX BiAHOCHH Yy aepskaBi-uneni €C

PernamenT 1251/70, mo immementye ct. 45(3)(d) dorosopy npo ni-
anpHicTs €C, permaMeHTye NpaBo NpaliBHHKIB Ta X POIMH 3a MEBHHUX
06CTaBHH 3aJIMIIATHCS B lepxai-wieni €C, e BOHU NpallloBaiy, NMicns
TOTO, SIK CTPOK MpaleBlalITyBaHHA 3aKiHuUMBCA. Lle mpaBo BUKIaAEHO
B [TpeamOyrni Pernamenty 1251/70 Ta € HeBiA’€MHOIO 4aCTHHOK NPaBa Ha
NOCTiiHE IPOXUBAHHA MPAL[IBHHKIB. Horo Moxe 6yTH peanizoBaHO TaKOXK
YJeHAMH POJMHU HaBITh NICJIt CMEPTI NpalliBHUKA.

3rigHo 3i ¢T. 2(1) PernaMenTy 1251/70 npauiBHUKH, 10 BUHNINA Ha
MEeHCiI0, NPaliBHUKU-1HBAIIAN Ta MpancKopOOHHI NpayieHuUKY 3a 1OTPH-
MAaHHS IIEBHHUX YMOB MAlOTh NPABO 3ATHILHTHCA Ha MOCTIHHE NPOXXHBaHHA
B KpaiHi X NpaueBnalITyBaHHs. TpanckopOorki npayienuxky — 11e 0CoO0H,
1LI0 MPALIOIOTE Ha TEPHTOPIT O/HIET JepKaBU-4IIEHa, @ MEILKAIOTh B IHILIH,
ITpu upomy, 10O MaTH NPAaBO 3IMIIMTHCS Y BIANOBIAHIA JepiKaBi-4IeH]
miciis 3aKiHYEHHs CTPOKY poOOTH, Taki MPaliBHHKH TIOBHHHI IIPONpaLIOBa-
TH B aepxasi-wieHi €C He MenuIe 3 poKiB Ta noBepTaTHCs [0 CBOET Aep-
’KaB¥ Micas poOOTH WOAHA UM NPUHANMHI LIOTHXKHA.

[NeHcioHepH MOXKYTH OTPHMATH I1paBO Ha MOCTifHE IPO’KUBAHHS B JIED-
sapi-wieni €C micias TOCATHEHHS NMEHCIHHOro BiKy SKIIO BUKOHYBAJH
po6oTy y BIAMOBINHIH JepxaBi-uJieHi MPOTAroM He MeHIle 12 MicauiB Ta

' Jlus.: SIKILIO TaKa CTAHOBHThb €KOHOMI4HY JisIBHICTE AMB. pillleHHs 3a cripasoto 13/76,
Dona v. Mantero (1976) ECR 1333, (1976) 2 CMLR 578.

? Ilus.: Cnpasa 305/87, Commission v. Greece (1989) ECR 1461.

3 que.: Crarra 11 Pernamenty 1612/68; pimenns CITEC y cnpasi 131/85, Giil v.
Regierungsprosident Diisseldorf (1986) ECR 1583, (1987) 1 CMLR 501

¢ Ilus.: JlupextuBa 77/486 Bin 25 nunus 1977 p. (0. J. 1977 L199/32).

5 Jlus.: CripaBa 9/74, Casagrande v. Landeshauptstadt Munchen (1974) ECR 837,
(1974) 2 CMLR 423.
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§ 8.2. BinbHe nepecyBaHHs NpailiBHUKIB

Ge3repepBHO NPOXMBANHM B Uil kpaiHi ioHan 3 poku. [Lono iHsanizais ie
fIpaBo 3’ ABJAETHCA, AKILO iHBaniAHICTh HacTana mifg yac poboTH y Biano-
pianii gepxkasi-uneHi €C Ta ocoba Ge3nepepBHO NPOXKHBAE B L 1epxkaBi
Ginblie 2 POKiB (BUMOIH MiHIMAJIBHOIO CTPOKY NPOXKHBAHHS HEMae, AKLIO
{HBaJIiJHICTh HACTaNa BHACJIIIOK HELaCHOTO BUMAKY Ha BUPOOHHUTBI ab0
npoeCIHHOTO 3aXBOPIOBaHHS, IO 1a€ NPABO NPalliBHUKOBI HA JEPXKaBHY
feHcio).

3riaHo 3i cT. 3 PernamenTy 1251/70 uneHu poavHH NpaniBHHAKA TAKOX
MaroTh IIPaBO MOCTiIHHOrO NepebyBaHHA B Jep)kaBi-ujieHi oro npatesna-
WTYBaHH. SIKILO MpaLiBHHUK, AKUH HaOyB MPaBo Ha MOCTiiHE NPOKHBAHHSA
yepe3 JOCATHEHHd MEHCiHHoro Biky abo iHBaNiAHICTh, IOMHUPAE, itoro po-
AvHa 30epirae npaBo NOCTIHHOTO NMPMKHBaHHA. SKIIO NpaniBHHK MOMHpPAE
10 HabyTTs NpaB Ha NOCTiHEe NPOXXUBaHHA, WIEHU HOro POIMHM TAKOX
MaTUMYTb Li [1paBa, AKI1O0: a) MPaLiBHUK Ha MOMEHT cMepTi Oe3nepepBHO
MELIKaB Ha TepUTOpii BIAMOBIAHOI AepiKaBU-4JIEeHA NPOTArOM NpHUHAHMHI
2 pokiB; 6) fioro cMepTh cTanacs yepe3 HelllaCHUH BUIIa10K HAa BAPOOHHULTBI
yy uepe3 npodeciiiHe 3aXBOPIOBAHHSA; B) IHUIMH 3 TIOAPYKKS, L0 [IEPEKUB
TAKOTO MpaliBHUKA, € TPOMaJTHHHOM JepKaBU-uiieHa; I') iHILHH 3 TOApYX-
7, 1110 [EPEXKUB TAKOT0 IpaLliBHUKA, YTPaTHB I'POMAJSHCTBO L€l AEePKABH-
ynena €C yepe3 L1100 3 TOMEPIUM NpaliBHUKOM .

Ha oci6, sxi HabyBaloTh MpaBa OCTIHHOrO NpOXXKUBaHHA 3a Pernamen-
toMm 1251/70, TakoX MOLIMPIOETHCA NPHHUMI PIBHOTO CTABJIEHHS, AKHI
3akpinieHo B PernamenTi 492/2011, To61o Taki 0cobu MOXKYTh KOpHCTATH-
cs Bcima OGiaraMu Tak camo, siK 1 [poMajisHM BiANOBIAHOT AepiKaBH-4IeHa?,

§ 8.2.5. BUHATKH 11010 AepPKABHUX C1YKO0BLIB

Crartsa 45(4) dorosopy npo aisiibHicTs €C 103BOJISIE A€pKABAM-YIIE-
HaM BCTAHOBJIIOBATH JesiKi 0OMeXeHHs Ha BilbHE mepecyBaHHA INpaliB-
HHKIB, AKI10 HAeTbcs Npo 3a00poHy 4H OOMEXKEHHS JOCTYIY IpOMalsiH
iHKX gepxas-4ieHiB €C q0 poboTy Ha aep)kaBHii ciayx0i (adrn. public
service). Lleit BUHATOK, K npaBuio, iHTeprperyerbes CIIEC nocuts
BY3bKO, OCKUIbKH, IIPUPOJHO, cepen aepxas-wieHiB €C icHye TeHeHLis
BHKOPHCTOBYBATH LeH BHHATOK ANA 3BYXEHHsA Ta OOMEXEHHS 3acTOoCy-
BaHHSA 3arajlbHOrO NpaBMia Npo cBoOOAY MepecyBaHHs Bcylieped Horo
NPU3HAYEHHIO.

' Aus.: cT. 3 (2) Pernamenty 1251/70.
? Nus.: Cnpasa 32/75, Cristinini v. SNCF (1975) ECR 10885, (1976) 1 CMLR 573.
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Tema 8. BinbHe nepecysaHHs oci6 y €sponeiicskomy Corosi

V BHU3HA4YEHHI, YM HAJIEXUTH KOHKpETHa 110Cafa 0 1ePIKaBHOTO CEKTo-
py, CITEC 3acTocoBye hynkyionanbhui, a HE iHcmumyyionansHnui (Opra-
HiuHMi) niaxia, To6To OGepe Ao yBaru NpHpoay BUKOHYBaHOi pobOTH 3aMicTs
TOTO, 11106 aBTOMarHYHO BKITKOUATH LTI CEKTOPH 3aMHATOCTI B MOHATTS
nepxasHoi cyx6u'. [Jepocasnoro cayscboro 3a npapom €C BU3HAKOTECs
JHLIE [TOCAIH, K1 nepeadayaroTs 0coOIHBI BIAHOCHHH 10ATbHOCMI 3 iep-
XKaBOIO, caMe TOMY JIOCTYIl A0 HUX I'POMaJsiH 1HIINX JepKaB-4IeHiB MOXe
6yTn oO6MexeHuit abo 3a0oponeHuid. IIpuknanamMu Takoi ciry6u MOXKYTs
OyTH apMis, NOMiLlisl, CyA0BI OPraHH, BUILI €ILENOHN AEPXKABHUX CITYKOOB-
uiB. Horarka 72/2 €sponelcoroi Komicii Bia 1988 p. niareepmxye ciyn-
HIiCTh TAKOTO IiJXOAY Ta BU3HAYa€ 4 BUIHU AifIBHOCTI, SKi HaBpsA 4K Mo-
XKyTh BBaXaTHCA JEPKABHOI CIyk0010, 60 € «10CHTh BiIJa€HUMUY Bif
Hei — 116 OXOpOHa rPOMajICbKOr0O 3J0pOB’A, BUKJIAJaHHA B JAE€PXKaBHHUX
OCBITHIX 3aKIa1aX, JOCHiJHHIBKAa poOOTa HEBIHCHKOBOIO XapaKTepy B Jep-
’KaBHHX YCTaHOBax Ta poboTa B Jep>KaBHHUX OpraHax, BIANOBIAaNbHHX 32
yIpasJliHHA TOCNOAAPCHKOIO MISANBHICTIO.

Hanpuknan, MOHATTA «AepP/KaBHa Clyx0a» He BKJIOYae MOCAAM BUHUTe-
181 B lepKaBHiii LIKoTi?, MEIUYHOI CECTPH B AeprkaBHii JiKapHi®, MopsKa’,
npaniBHMKa OpPraHiB MiCLIEBOTO caMOBpAAyBaHHA® Towo. Boanovac
cT. 45(4) {oroeopy npo AisnbHicTh €C NOLIMPIOETHCSA Ha IOCAAN YPALOBHX
apXxiTeKTopiB, PeBi3OPiB Ta 33 NEBHUX OOCTABUH HABITh HIYHMX CTOPOXKIB.

—— § 8.2.6. OOMexeHHs1 BIILHOTO MepecyBaHHS
rpomaass €C

3a aHAJIOTI€I0 3 BIJIBHHM PYXOM TOBApiB JOIYCKA€ThCS BCTAHOBJIEHHS
obMexeHp BiTBHOrO nepecyBaHHs rpoMansH €C Ha mijgcraBax 3aXHCTy
my61iYHOTO NOPSLIKY, AEPKABHOI O€3TIEKH Ta FPOMAICHKOro 310poB’s. [1po
e #gerses B ¢T. 45(3) JloroBopy npo pisnbHICTh €C, Ky IMIUIEMEHTYE
Jupextusa 2004/38 (1m0 mae npamy aiwo). Hupextusa 2004/38 crocyeTscs
Bcix 3axoziB AepxkaB-wieHiB €C OKo peryToBaHHs B’ 134y Ta IPOXHBaH-
HS HAa TEPUTOPIi, BUIAHHS Ta MPOMOBXKEHHS N03BOJIB HAa NPOKUBAHHA Ta

' Nus.: Cripasa 152/73, Sotgiu v. Deustche Bundespost (1974) ECR 153.

2 Nlus.: Cnpasa 307/84, Commission v. France (1986) ECR 1725, (1987) 3 CMLR 555.

3 lus.: Cripasa C-47/93, Commission v. Belgium (1994) ECR [-1593.

¢ lus.: Cupasa 149/79, Commission v. Belgium (1980) ECR 3881, (1981) 2 CMLR
413.

5 Jlus.: Cnpasa 149/79, Commission v. Belgium (nuB. Buie) Ta cripaBa 149/79,
Commission v. Belgium (No. 2) (1982) ECR 1845, (1982) 3 CMLR 539.
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§ 8.2. BinsHe nepecyBaHHs npalliBHUKIB

periopTaii rpomanan €C Ha miacrasi HeoOXiAHOCTI 3aXMCTy MyOIiYHOTO
IOPAAKY, NE€PXKABHOT O€3MEKN Ta rpoMajIchkoro 340pop’s. Crarra 27 du-
PEKTHBH 2004/38 3a3Hauae, 110 Taki 0OMEXYBalbHi 3aX0IH HE MOXYTb
[pyHTYBATHCS Ha €KOHOMIYHUX MiDKyBaHHSAX T2 MaKOTh BAKOPUCTOBYBATH-
¢s 3TLAHO 3 NPHUHLMIIOM NMPONOPUiHHOCTI BiANOBIAHO 0 TIOBEIIHKM KOH-
kpeTHOT 0cobu. ITix «06MexyBabHUMH 3aX00aMH» PO3YMIIOThCS Oyb-siKi
Jii1, 1O CTOCYIOTECS NpPaB, AKi OXOTUIIOTLCA CT. 45 JloroBopy 1npo Iisjb-
micts €C'.

OOMexXeHHS Ha ITiACTaBaX 3aXUCTy nyOMiuHOro NOPAAKY Ta JepKaBHOI
Ge3nekd Moke OYTH BCTAHOBIEHO LIOA0 KOHKPETHOIO iHAKBIIA JIMIIE BU-
xomsuH 3 #oro ocobucrtol noseainku?. [Ipy HbOMY MOBUHHA OYTH «crpaB-
HA Ta JOCHTH CEpHo3Ha 3arpo3a AKOMYcCh 3 (yHIaMeHTalbHHX IHTEpECiB
cycninbCTBa»’. HecyTTeBOIO € HAlEXHICTh Y MHHYIIOMY 10 I€BHOT 3a60po-
HEHOI opraHizauii, CyTTEBOIO € JIMILE HAaABHA, TENEPILIHS IPHHATIEKHICTh
yu gissbHicTh!, HenpunycTumolo € aenopranis iHAKMBiaa «3apain npu-
K1ady AT IHIIHX» .

JloCHTB cynepedIMBUM € MHTAHHA PO 3aCTOCYBAHHS CYBOPILLIMX CTaH-
JapTiB 10 IHO3eMHMX rpoMajiaH. Y BinoMmil cipasi Van Duyn® CIIEC Bu3HaB
Ge3MiACTaBHOIO BiMOBY OpMTaHChKOI Bjiaau rpoMaisuui Hinepnanais
woao B’13ay 1o Benukoi bpuranii, 60 nosusauka nani Ban Jlaiis Mana Ha-
mip npaitoBary B Llepksi CaeHTonorii, 110 BBAXKAETbCA CYyCIIBHO HEOE3-
EYHOI0, XO4 caMy L0 CeKTy H He Oyno 3abopoHeHo y Benukiii bpuranii.
[lizHile B piteHHi 32 00’enHaHuMU cnpaBamu Adoui ma Cornaille v.
Belgian State’ (hpaHLy3bKi M0Bil HaMarajaucs OTPUMATH J03BiJI Ha Mpo-
KUBaHHs B Benbrii, ne npoctutyuis He 3aboponena) CI1IEC BcraHOBUB, 110
aepxaBu-uieHH €C He MOXYTh BiAMOBIATH rPOMajsHAM IHLUMX AepiKaB-
yjleHiB y IpaBl Ha NPOXKWBAHHS HA MiACTaBl TX MOBEAIHKHA YH AisILHOCTI,
AKILO aHANOIiYHa N0BeliHKa YK AiANBHICTh TPOMAaIsH BIANOBIAHOL AepiKa-
BH-UJIeHA He € 3a00pPOHEHOI0 y LIl KpaiHi.

" lus.: Cnipasa 30/77, R. v. Bouchereau (1977) ECR 1999, (1977) 2 CMLR 800.

2 us.: Cnipasa 36/75, Rutili v. Ministre de 'intérieur (1975) ECR 1219, (1976) | CMLR
140.

% Nus.: Crarra 27 (2) dupextusu 2004/38; cnpasa 30/77, R. v. Bouchereau (auB.
BuLIE) Ta cripaBa 36/75, Rutili v. Ministre de ['intérieur (1vB. BuLLlE).

* Nus.: Cnpaea 41/74, Van Duyn v. Home Office (1974) ECR 1337, (1975) 1 CMLR 1.

5 Tus.: CnpaBa 67/74, Bonsignore v. Oberstadtdirektor of the City of Cologne
(1975) ECR 297, (1975) 1 CMLR 472.

¢ Nus.: Cnpasa 41/74, Van Duyn v. Home Office (auB. Buiue).

7 In.: CripaBu 115&116/81, Adoui & Cornuaile v. Belgium (1982) ECR 1665, (1982) 3
CMLR 631.
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Tema 8. BinbHe nepecyBanHs ocib y €sponeitcekomy Cotosi

[MonepenHs abo HemoranieHa CyAUMIiCTh Yd 00OBUHYBa4eHHS HE000-
B’A3KOBO OYIyTh MiACTABOIO Ul 0OMEKEHHS BiJIbHOTO IEePEeCYBaHHA 0Ci0
B €C. Y ko)XHOMY pa3i MOBHHHA 33/10BOJIBHATHCA YMOBA «CHPABHCHLOT ma
00CcmamHbo Cepuo3HOl 3a2p03U 2POMAOCLKOMY NOPSOKY» IEPKaBH-YIIEHA.
[MonepeaHs CyAUMICTE MOXe OyTH CBiIUEHHAM Npo Hebe3neuHy ocobucTty
NOBEIIHKY, JHILIE AKIIO 0co0a CTAHOBUTH aKTyalbHY Ta pealhHy 3arpo-
3y 'pOMajICBKOMY MOPSAKY Aep:KaBU-uleHa (€ nigcTaBu mobOoroBaTUCH
peunausy)'. TIpoTe Bce x MOXIMBO, 1110 MUHY/Ia MOBEiHKa ocobu Oyne
JOCTAaTHBOIO MiJCTABOO I BU3HAHHSA, WO CTAHOBUTH aKTyajbHy 3arpo-
3y: B TAaKUX BUIAJKaX HEraTHBHA NOBEJIHKA MOBWHHA OyTH «docmammbo
CepPUO3HOION.

TToHATTS «OepoicasHa be3nexkay HE € UiTKO BU3HAUEHHM Y CIIpaBax, BH-
pimennx CIIEC, i Ha MPaKkTHL BOHO TIYMauyUThCS AOCHThH LIHPOKO Ta
4aCcTO BHUCTYIAE ajJbTEPHATHBONIO «NyOIiuHOTO nopaaky». TpamnsioTbes
cHUTyauii, KOJIM MOBEIiHKAa 0COOU MOXeE 3arpOXKyBaTH AK «IMyOTiYHOMY Mo-
PANKY», TaK 1 «AepkaBHii Ge3newi» (HanpyuKIag TEpOPU3M).

«I'pomadceke 300pos’a» Moxe OyTH MiACTaBOIO /s BCTAHOBJIEHHS 00-
MeKeHb MpaB Ha B’13/1 Ta MPOXMBAHHA JIMLIE AKIIO 0coba XBOpi€ Ha AKYCh
i3 inpekuiitHUX XBOp0OO, 3a3HaYeHUX Y AOKyMeHTax BcecBiTHbol Oprani-
3a1ii OxopoHu 310poB’s, Ta iHuI iH(peKUiAHI Ta napaniTUyHi XBOpoOH,
AKIIO B AepXaBaxX-4JeHaX iCHYyIOTh OOMeXeHHS NpaB nepecyBaHHs 0ci6
3 TAaKUMH XBOpOOaMH UTd BIacHUX rpoMansH. Jkuio ocoba 3axBopina Ha
AKYCh 13 3a3HaUCHUX XBOPOO Mic/g TPbOXMICAYHOTO CTPOKY NepeOyBaHHA
Ha TepuTOpii Zep>KaBH-WIeHa, 1le He MOXKE CJIYTYBaTH MiCTaBOO s Bij-
MOBH Ha NMPOJIOBKEHHS 103BOJY Ha MPOKMBAHHS Ta NOAJIBILOT AeropTauii’.

§ 8.2.7. IlpouecyanbHi rapaHTii BiibHOIro
nepecyBaHHs rpomajasH €C

Iupextusa 2004/38 nepenbayae Takoxk Aeski npoiiecyanbHi rapaHTil
Juis ocib, ki NparHyTh 3AIHCHHUTH CBOY MpaBa Ha B’131 Ta MPOXKUBAHHA
B nepxapax-uneHax €C. lle, 30kpeMa, 000B’ 130k aeprxas-wieHiB €C oro-
JIOUIYBATH MiACTaBH AJIS pillleHb, 1110 OOMEXYIOTh BiJIbHE NepecyBaHHs
rpoMazsH €C, KO TUIBKY LS iHPOPMaLIis He CTAHOBHTD JepPKaBHOI Ta-
eMHMUI (HeAOTPUMAHHA 1i€l BUMOTH MOXKe OYTH MMiAACTABOIO AJIs CKacyBaH-

! us.: CnipaBa 30/77, R. v. Bouchereau (auB. BuiLe).
? Ilus.: Crarra 29 Qupextusu 2004/38.
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§ 8.3. Ceobona ninoBoro 3acHysanHs B €BponeiicbkoMmy Coro3i

Hsl pILLICHHS B CYTOBOMY MOPAIKY)'; HaJJaHHs AepiKaBaMU-4IeHaMH FpoMa-
JASHaM IHIIHX IEP)KaB-WIECHIB TAKHX CAMHUX MOXIMBOCTEH 3 OCKapXEHHH
aJMiHICTpaTUBHHX Aif Ta pilleHb, K i BNacCHUM rpoMajasHam?’. Skiio Bce
K TPUAHATO pilIEHHS NMpo AENOPTallilo, CTPOK BUABOPEHHS 3 AEPXKaBH-
yjIeHa, KpiM 0cobIMBO TEPMIHOBHX BHMINAJKIB, HE MOXe OyTH MEHILIUM |
MicALs 3 MOMEHTY iHbOpMYBaHHA 0COOH MPO TaKe pillieHHS .

e § 8.3. CB00O012 1is10BOTO 3aCHYBaHHA
B €Bponeiicbkomy Coro3i

Csobona ai10BOTO 3acHyBaHHA 3riaHO 31 cT. 49(2) JloroBopy mpo Zi-
anpHicTh €C po3yMieTbesd SK «IIPaBO CaMOCTIHHOI AISUIBHOCTI, a8 TAKOK
CTBOPEHHS Cy0’€KTIB MiANPHEMHHLBKOI MiSIBHOCTI H yrpaBniHHS HUMH,
30KpeMa, CTBOPEHHS KOMIIaHiH i ¢ipM B TOMy 3HaueHHI, K€ BH3HA4YEHO
cT. 54(2) Horoeopy npo aisnsHicTs €C, Ha YMOBax, BCTAHOBJIEHHUX 3aKOHO-
JIaBCTBOM AepkaBu-wieHa €C, 1e Take npaBo iCHye 1A i1 BIaCHUX TPOMa-
JSH. ...

TakuM unHOM, cBOOOZA A1TOBOrO 3aCHYBaHHS Ha BHYTPIIIHBOMY PHH-
ky €C cr1afaeTses 3 2 eeMeHTIB:

1) mpaBo camocTiiiHOT ekOHOMIYHOT AignbHOCTI rpoMazsd €C y Oynb-
skil nepxasi-wieHi €C iHlue, HiX y JepxkaBi-wieHi, 3BiIKH uel rpoMaas-
HUH TIOXOOHUTD;

2) mpaBoO Ha CTBOPEHHA W ynpaBiiHHA cy0’€KTamMH NiANpHEMHHULBKOI
JiAIBHOCTI B Aep)KaBax-4JieHaX BiJNOBIJHO M0 YMOB, YCTAHOBJEHHUX 3a-
KOHOI2BCTBOM AepikaBu-unena €C 1ns BiacHUX Qi3HUHUX Ta IOPHAWYHHX
oci.

[lix «cyb ekmamu nionpuemuuyvkoi disibhocmiy (aurn. undertakings)
CIIEC po3yMie Oyab-sKi cyd’€KTH, IO AilOTh 3 METOK0 OCP)KaHHSA NpH-
oyTtky. Lle BkIIO4ae kopropallil, TOBapUCTBa, QI3UYHHX OCIO, TOpriBeabHI
acouiauii, MiANPHEMCTBA 3 ePkKaBHO (HOPMOIO BIACHOCTI i KoomepaTusu®.
YcTaHOBH JIepiKaBHOT POPMHU BIACHOCTI MOXKYTh OYyTH BH3HaHI iATIPHEM-

' TuB. aHrnificbky cnpasy R. v. Secretary of State for the Home Department, ex parte
Dannenberg (1984, Court of Appeal) 2 CMLR 456.

2 Tus.: Crarra 31 dupexrusu 2004/38; Takox piluieHHs 3a NoeaHaHuMH cnpasamu C-65
& 111/95, R. v. Secretary of State for the Home Department, ex parte Singh Shingara and
Abbas Radion (1997) ECR 1-3343.

* us.: Crarta 30 lupexrusu 2004/38.

4 lus.: Cuipasa T-7/89, S4 Hercules Chemmicals NVv. Commission (1991) ECR 1I-1711.
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CTBaMH, AKIIO BOHH 3AIHCHIOIOTh €KOHOMIUHY TiATBHICTH 3 METOKO Oflep-
xanHg npuOyTKy y 3HaueHHi cT. 101 JJoroBopy npo aisnbhicts €C. Y ne-
SKHMX BUMaAKaxX pi3Hi IOpUAHIHI 0cOOHM MOKYTh KTaCH(DIKYBAaTHCA 9K €MHE
i NPHUEMCTBO, SKILO Mi’X HUMH iICHY€ TICHUI €KOHOMIYHHH 3B’ S30K.

I3 amicTy cT. 49 JloroBopy npo pisansHicTs €C BUILIMBAE, 10 ¢BoOOaA
I1IOBOTO 3aCHYBaHHS MOLIMPIOETHCS HE TiJBKY Ha rpoMaasH €C, a if Ha
KoMManii Ta ipMH, 3aCHOBaHi BIAMOBIAHO /0 3aKOHOJABCTRBA JEPKABH-
ynena €C. [lo koMnaHiit i GipM y 3HaueHHi cT. 54 JloroBopy npo TisIbHICT
€C uanexars 1OpUAMYHI 0co0H (30KpeMa KOONepaTUBHI TOBApPHCTBA), 1[0
AiI0Th BiANOBIHO 10 LMBITBHOIO Ta KOMEPLIMHOrO NnpaBa Aep>KaBu MOX0-
JPKEHHs, 32 BUHATKOM HenprOyTKOBHX FOPUAHYHHUX 0cib. JIns kopucTyBaH-
Ha cBOOOIOK0 HIJOBOTrO 3aCHYBaHHs KOMITaHis 4H ¢dipMa mae OyTH 3apee-
CTpOBaHa 3TiJHO 3 3aKOHOJABCTBOM JepikaBu-uieHa €C, i MicueMm nposa-
JOKEHHs 11 €eKOHOMIYHOT OisUIBHOCTI (30KpeMa, HasiBHICTh 3apEECTPOBAHOTO
odicy, LHEeHTPaJBLHOTO YNPaBIiHHA Ta MICLS NMepeBaXXHOro 3aiACHEHHS
Oi3necy) Mae OyTH TepUTOpisa AepxaBu-uieHa €C.

Yactuna | ct. 49 Jlorosopy npo aisneHicts €C 3abopoHse Gyap-aki
HallOHAIbHI OOMeXeEHHS [ 34iHCHEHHA eKOHOMIuHO1 misnmpHOCTI B €C
(Gi3HYHUMH YH IOPUINYHHMH ocobamu iHIIMX Aepxa-uieHiB €C. Yacru-
Ha 2 c1. 49 [orosopy mnpo nisnpHicTs €C nepenbauae, 1o cy6’ekTH mia-
MPHEMHHIILKOI AiANBHOCTI AepkaB-4ieHiB €C KOPUCTYIOTBCS THMH CaMH-
MM [IpaBaMH, 1O i Cy6’€KTH MiAMPUEMHHULBKOT DiJILHOCTI B A€PKaBi-4e-
Hi 1X MOXO/KEHHS.

[Tpote cT. 49 Jorosopy npo aisinbHicTs €C nependauae 2 suou oome-
JHCcentA c60000U 0iN0B020 3ACHYBANHHSL.

Iepwuii — cBoboaa A110BOro 3aCHyBaHHS MoXe OyTH peajizoBaHa
cy6’eKTaMH MigNpUeEMHHULBKOT AisnbHOCTI €C TiNBKH B AepKaBi-uieHi,
1HLIIH, HDK AepXKaBa-wieH ix noxomkeHHd. OTxe, nianpueMenb-rpoMas-
nun €C He MoXke 3ariepeyyBaTl MPpaBOMIpHICTE 0OMeXxeHs fioro npasa Ha
¢B00OAY JiTOBOTO 3aCHYBaHHS B KpaiHi CBOTO MPOMAZISIHCTBRA.

Hpyauti — cBoboza AiN10BOroO 3aCHYBAaHHA 3iHCHIOETBCS «HA THX XK€ 3a-
cajax, mwo i A1 BracHUX rpomazisny». Le o3Hauae, 1o AKWo cy6’exT mig-
npueMHUNbKOT disnbHOCTI €C 31iHCHIOE CBOIO €KOHOMIYHY HisNBHICTD
B TOMY X MOPSLAKY, O i cy6’€KTH MiANPHUEMHHLIBKOT HisJIBHOCTI IepiKaBU-
unena €C, e BiH Mae Micue AiJOBOr0O 3aCHYBaHHS, aJie MPH LIbOMY 3a3HA€
NeBHUX 0OMEKEHD MOPIBHAHO 3 PEXUMOM rOCNIONAPIOBAHHS B CBOTi BiacHii
JIepKaBi, TO Lie HE MOXE pO3IIAAaTHCA SIK JUCKPHMIHALiA Bcyreped cBoOo-
Ii Ai0BOTrO 3aCHYBaHHA y 3HaueHHi cT. 49 Jlorosopy mpo aisnbHicTs €C.
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Bsarani po3ain npo cBobony 1ioBoro 3acHyBaHHs JloroBopy mnpo ai-
snpHicTh €C Haknafae Ha ypsaau Aepkas-uneHiB €C npsame 30008’ 13aHHS
yCYHYTH BCl BUIHM OOMEMKEHD, 110 yCKIaAHIOKOTh NPOLENYPY AiI0BOro 3a-
cayBaHHs B €C, 30kpeMa: yMOBH 3aCHYBaHHA KoMMaHii, ¢iniil, nouipHix
MIAMPHEMCTB T4 YMOBH B’13/1y TaK 3BAHOTO «KJIOUOBOTO»' MepcoHaly Ta
NpaliBHUKIB KOMMaHIH.

[TonoxxeHHs po3Aidy npo cBoGOaY AiOBOro 3acHyBaHHs JloroBopy npo
nisuibHICTh €C 3a60pOHSAIOTH K NPAMY THCKPUMIiHALiIO cy0’€KTiB niampu-
eMHHUIBKOI OismbHOCTI €C 32 03HAKOI HaL[lOHATBHOCTI 200 rPOMafIsHCTBA,
TaK i HenpsAMY (HanpHKJag JOJATKOBA PEECTpallis), ajie 338 BAHATKOM HeoO-
X1HOCTI IOTPUMAaHHA MOpAJILHHMX TA €THUYHHUX MPHHLHUMIB, TUCLHUILTIHAD-
HOTO KOHTPOJIFO B A€PKaBi-4ieHi. Y NOMOBHEHHS 10 PO3Aiidy Ipo cBodoLy
ninoBoro 3acHyBaHHA [lorosopy mpo aisneHicTs €C noTpibHO BpaxoByBaTH
HupektuBy 2004/38, 3rifHo 3 KOO AepKaBU-Y/IEHH IOBUHHI YCYHYTH Oynb-
sKi TUCKpUMiHaliiHi 0OOMeXeHHS 3 I110BOro 3acHyBaHHA rpoMansH €C ta
ix cBOOOX OO0 JOCTYIY Ha TEPUTOPIIO fepxaB-uwieHiB €C 3 METO HaJaH-
Hf Ta OTpPHUMaHHA nocnyr. Kpim toro, us JlupekTHBa 103BOISE [TIATIPUEMIIM
Ta WieHaM X pOIVH 3aHLIaTHCS Ha TepUTOpii AepkaBu-dnena CC.

Oxpim 3a00poHH NpsAMOT Ta HEMpsAMOI JUCKpUMiHalii, cBoboaa aino-
BOI'O 3aCHYBaHHS Hajae J0[aTKoBi creuudiuHi npasa cy0’exTaM mianpu-
eMHHIIBbKOT HisnbHOCTI €C, HaMpUKIaA: MpaBo 3aTUIIATUCh HAa TEPUTOPIT
nepxxapu-wieHa €C niJ yac Ta nmicns 3aKiHYeHHS 3/iliCHEHHS KOMepLlifiHOl
AISJIBHOCTI Yepes3 /1iJ0Be 3aCHYBAHHA YM HajJaHHs MOCIYT B Uil Aepasi-
yjieHi, MpaBo OTPHMYBATH Yy BIaCHICTh T2 KOPUCTYBAaTHCS 3eMiielo Ta Oy/IiB-
N1SMH Ha TepuTtopii AepxaBu-dneHa €C, ae cyd’€KT MiANPHEMHHIBKOT 1i-
ansHocTi €C nepebysac.

Bianosiano no piwens CI1€C 3abopoHa Ha npsMy Ta HENpsAMY JHC-
KpUMiHaLi0 L0A0 YMOB 31iACHEHHS NpaBa Ha JiJOBE 3aCHYBaHHA Ta Ha-
JaHHSA [IOCHYr y AepkaBax-wieHax €C BHUIIKBAE i3 3arajpHOi 3a00poHH
JQUCKpHUMIHALIT 32 03HAKaMH HALlOHANBHOCTI, 1[0 3aKpimieHo B 1. 18 Jo-
rosopy npo nisuisHicts €C2 [1pote aepxapu-uieHn €C MaioTh paBo 3a-
CTOCOBYBATH HETMCKPHUMIiHALIHHI 3aX01H 3 0OMexKeHHs cBOOOAH AiJI0OBOrO
3aCHYBaHHA Cy0’€KTIB HiAMPUEMHHLIBLKOL AisnbHOCTI €C, K110 TaKi 3aX001
BIAMOBIJAIOTh HACTYITIHUM YMOBAaM:;

1) 3aCTOCOBYIOTLCS HENUCKPHUMIHALIIHHMM YHHOM;

2) BUIpaB/aHi cepAO3HUMH BUMOTaMHU 3aXUCTY CYCTiNIbHUX IHTEPECIB;

' JloknagHile nNpo KIOYOBHIA nepcoHan aus. TeMy 18.
2 Nus.: Cnipaea 197/84, Steinhauser v. City of Biarritz (1985) ECR 1819.
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3) NpUNyCTHUMI )11 JOCATHEHHS METH;

4) BXHUBAIOTHCS JHLIE B MEXKaX Ta B 00CA31, HEOOX1IHUX 1S HOCITHEH-
Hsl METH'.

Jorosip npo gisneHicT €C nepenbavae kinbka BUHATKIB 31 CBOOOIM
JiJIOBOTO 3aCHYBaHHS, SIKILIO AiAIbHICTH OB’ A3aHA 3 BUKOHAHHAM 0(iLliii-
HUX BJIAJHHUX MMOBHOBaxkeHb’. Y cnipasi Reyners® CITEC niakpecius, 1o
00CAr BHHATKY 3 NpaBa cBOOOIM HiJIOBOTO 3aCHYBAaHHS HE MOXe TepeBH-
1rysatu o6cAry, HeoOXiHOrO A1 JOCATHEHHA METH, 3 AKOKO LeH BUHATOK
Gyno npuitHATO, «Oepyun 10 yBaru QyHIaMeHTalbHUHA XapakTep cBoOoIu
[i710BOTO 3aCHYBaHHA Ta NMPUHLHUI PiBHOCTI FPOMaJIAH, 10 NMepeadayeHo
JlorosopoM 1po CriBTOBapucTBO» (3apa3 — JJoroBopoM npo AisIbHICTE
€C). BUHATKHM Ha NiJICTaBaX BAKOHAHHS BJ1aJIHHX IOBHOBAXKEHb, IEPXKaBHOT
Oe3reKy Ta rpOMaZIChKOro 310poB’ s, ependayeHi B cT. 52(1) Jorosopy npo
nisnsHicTh €C, OIHAKOBO CTOCYHOThCA BCiX CBOOOA BHYTPIIIHBOTO PUHKY:
cB00OIHM TepecyBaHHs NpalliBHUKIB, CBOOOAM A1NIOBOTO 3aCHYBAHHS Ta
¢cBo0OAM HaJaHHA TOCHYT.

3rigno 3 piwennaM CIIEC cr. 49 JJoroeopy npo aisnsHicts €C Mae
npsmy aito. CTIEC niaTBepauB, 1o HaBiTh 33 OpPaKOM NPHHHATHX TUPEKTHUB,
K IIe BUMaraetbes cT. 53 Jlorosopy npo aisnbHicts €C, i B TOMY pasi, koiau
0OMexeHHA CBOOOAH IiTTOBOrO 3aCHYBAaHHA HE IPYHTYHOTBCS HAa KpUTepii
HaLioHaNIbHOCTI 00 rpoMaIIHCTBA, Cy0’ €KTH MiNPHEMHHIBKOT AifIbHOC-
Ti €C MOXyYTh NpAMO NocunaTHcs Ha cT. 49 [loropopy npo aisibHicTs €C,
1106 KOPUCTYBaTHCSA CBODOIOO AISIOBOTO 3aCHYBaHHs 1 301HCHIOBATH CBOIO
EKOHOMIUHY JisIbHICT Y Oynb-sKkuit 3 nepxas-uneHiB €C.

§ 8.3.1. CsoGona nistoBOro 3acHyBaHHsI KOMNaHi

Cgoboaa ainoBoro 3acHyBaHHS koMmaHii B €C Mae jeski 0co0aMBOCTI
NpaBoOBOro perylroBaHHA B 3akoHoAaBcTBi €C. 3akoHonascTBo €C npo
KOMIaHil He € €EIMHUM B YCiX aepxaBax-uieHax €C, a TiIbKH rapMoOHi30-
BaHO B OKpeMUX cdepax, 1110 AHIle MoJeruye peaizaniro cBoboau aino-
BOTO 3aCHYBaHHA KOMIaHii Ha Tepuropil €C.

Ho «xomnaniii i pipm» y 3Ha4eHHi cT. 54 JloroBopy npo aisibHicTs €C
TaKOX BIHOCATH TOBapUCTBa O¢3 Mpama 3MIHCHEHHA €KOHOMIYHOI Tifljib-

' us.: Cnipaa 120/78, Rewe-Zentrale AG v. Bundesmonopolverwaltung fur Branntwein
(1979) ECR 649, (1979) 3 CMLR 494,

? ITus.: Crarts S1 Jorosopy npo aisnsHicts €C.

* us.: Cnpaea 2/74, Reyners v. Belgium (1974) ECR 631, (1974) 2 CMLR 305.
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HoCTi, AK1IO OyZe BU3HAHO, 10 iX AIBHICTHL MA€ EKOHOMIYHMH/KOMeEpLiii-
HUil XapakTep, TOOTO 34iHCHIOETBCS 3 METOIO OACPIKAHHS NPUOYTKY.

SIK BK€ 3a3HAYANOCH BHUILE, SKIIO KOMIIAHI0 3aCHOBAaHO BiANMOBIAHO 10
3aKOHOAABCTBA AcpKaBH-uieHa €C, BOHa Mae 3apeecTpoBaHe Miclile 3Ha-
XO[UKEHHS 1 3AIHCHIOE EKOHOMIYHY AisbHICTH Ha TepuTopil €C, ToAI BOHa
Mae MpaBO KOPUCTYBaTHcs cBOOOAOIO AiNMOBOTO 3aCHYBaHHA 3TiHO 3i
¢t cT. 49, 54 [loroBopy npo aisnbHicts €C.

CIIEC y crpagi Segers’ BU3HAYMB, 110 CBOOOIA ALIOBOrO 3aCHYBAHHS
[OLIMPIOETHCS HABITH HA KOMIMAHIL, sKi He 3MIACHIOITh EKOHOMIYHOT [i-
ANBHOCTI B JepXaBi-ujieHi, Ae BOHM MalOTh Miclie AiJIOBOrO 3aCHYBaHHS,
ayie BOAHOYac QYHKIIOHYIOTH ¥ GOpMi arenTcTBa, Qinil abo A04ipHBOTO
MianpueMCTBa 3 iHWol aepxaBu-uneHa €C. OnHak noaibHe npaBo «BTO-
PMHHOTO ILTOBOrO 3aCHYBaHHA» N03BOJSEThCA, TIIBKH KOJIM KOMIaHis 3a-
peEcTPOBaHa i Ma€ OCHOBHE MiClI€ 31iICHEHHA EKOHOMIYHOI AisIBHOCTI
B OAHiH 3 nepxkas-uneHis €C.

CIIEC nocriiHO HaMaraBcsl yCyHYTH Oyib-sKi IHCKpHMiHALiiHI 00-
MEXEHHS Ha 3/1iHCHEHHS €KOHOMIYHOI AisSIbHOCTI KOMIIAHISMH, L0 3apee-
cTpoBaHi B iHLii nepxasi-uneni €C. Tak, y cnpasi Commission v. France’
CIIEC 3a00poHUB AMCKPUMIHALIIMHE OMOAaTKYBaHHS BiaileHb a00 areH-
il eBponercbkux koMnadid. ¥ uiid cnpasi CIIEC oxapakrepHu3yBaB CyTh
cBo0OIH IiJIOBOTO 3acHyBaHHsA KoMnaHid B €C TakuM 4uHOM: «cT. 43 [o-
rosopy npo CrniBroBapucTBo (3apa3 cT. 49 Jlorosopy npo AisibHICTB
€C) nanae cyb’exraM mianpueMHubKol aisasHocTi €C nmpaBo obupatu
Hai3py4HIilly NpaBOBY HOPMY, BiJINOBIAHO A0 KO BOHH 0a)KatoTh 3/1iiCHIO-
BATH CBOK E€KOHOMIiYHY AifNbHICTH B Oyab-sakid nepxapi-unedi €C,
i JepkaBa-4sieH He Mae€ npasa oOMexyBaTH Mofi0Hy cBoOoay BUOOPY».

[puknanaoM 3acTocyBaHHA 3a00pOHEHHX HEJUCKPUMIHALIMHUX HALiO-
HaNBLHHUX 3aXO0JiB, IO OOMEXYIOTh NPAaBO BTOPHHHOIO AiTOBOIO 3aCHYBaH-
Hs, € cipaBa Commission v. Italy’. Y uii cnpasi CI1€C nigTpuMas no3oB
€sponeficbkoi KoMmicii npo Te, 1o nojsoxeHHs 3akoHoAaBcTBa ITanii, ske
IO3BOJISIE OIEPAKYBATH KOHTPAKTH Ha CTBOPEHHS [IPOrpaMHoro 3ade3redeH-
HA 715 OpPraHiB JepKaBHOI BJaau JIHIIEe KOMIAHIAM, Y AKUX OlnblIiCTh
aKLif KOHTPOIIOEThCA IEPAHKABOIO, CYHEpPeUHTh CT.CT. 49, 56 Jlorosopy npo
aisneHicTs €C. CITIEC nmigkpecnus, 110, HE3BaXaKYK Ha Te, LIO LE M0J0-
’KEHHS 3aCTOCOBYETHCH 0e3 0OMeXKeHb sl KOMIIaHi#f SK iTamicbKUX, TakK

' Mus.: Cnipasa 79/85, Segers (1986) ECR 2375, (1987) 2 CMLR 247.
? Tus.: Cnpasa 318/86, Commission v. France (1988) ECR 3559, (1989) 3 CMLR 569.
3 [lus.: Cnpasa 3/88, Commission v. Italy (1989) ECR 4035.
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il iHO3EMHHX, TaKe HEMCKPUMiHalliiiHe TOI0XKEHHS OLIBILOI0 MIPOIO CIIPH-
A€ PO3BUTKY 1Tl CHKUX KOMNAHIH,

CIIEC y cnpasi Daily Mail' BctanoBUB neBHI oOMexxeHHs cBoboau
JiN0BOro 3aCHYBaHHS 1S €BpPONEiCcbKUX KoMMnaHid. 30kpeMa, B CBOEMY
pimenni CIIEC 3a3HauuB, mo cBo6OAA IIOBOrO 3aCHYBaHHSA HE Halae
€BpPOMNENCHKUM KOMIaHifAM MpaBa nepecyBaTH 6e3 oOMmexeHHs 3 60Ky
HaliOHAJBHUX BIIAIHHX CTPYKTYP CBO€ LEHTPaIbHE YIIPaBIiHHA i Miclie
3gaxomkeHHd. [le oOMexeHHs He 03Hayae, 10 €Bponeiicbka KOMIMaHis
He MO)e€e NEPEMICTUTH CBifl LIeHTpaJlbHUN KEpiBHUH OpraH B iHIIY
nepxasy-uneH €C 3rigno 3 npasom €C, ane npuiiMarnya AepxaBa-uleH
€C Mae npaBo BCTAHOBJIIOBAaTH MEBHI HaLiOHAJIbHI OOMEXEHHS LIOA0
takoi koMIaHii. Taka cUTyallil MOACHIOETHCS TUM, LIO HALlOHAIBHI 3a-
KOHO/IaBCTBA JAePrKaB-uJIeHIB 00 MicUA iHKopriopauil abo Miclie3Haxo-
IOKEHHS LEHTPAJBHOrO YNMpaBiliHHS KOMMaHIN 1ie He TapMOHI30BaHO
3akoHonascTBoM €C.

Ipu BupiwenHi no crpasi Centros’ CIIEC Bu3HaB, 110 BiaMoBa Oyab-
skoi nepxaBu-unena €C y peectpauii BiiginenHs (auri. branch) eBponei-
CBKOT KOMIIaHil IMiJl NPHBOIOM OXOPOHH iHTEPECiB KPeUTOPIB, 3anobiraHHs
maxpaicTBy Ta 0OMaHy cynepe4yuTh NpHHLIMNaM BHyTpimneoro punky €C
i ToMy € He3akoHHOI0. JlepxaBa-unen €C noBHHHa 3abe3neyyBaTH 0XOpo-
Hy iHTepeciB KpeMTOPiB Ta 3an00iraHHs WaxpaHCTBy iHIIMMH 3ac00aMHu,
ki He cynepeyarsb 3akoHoaaBcTBy €C Ta He 06Mexy 0Tk cBoOOA BHyTpi-
nporo punky €C. ¥ uii cnpasi CIIEC npocyHyBcs 1€ Ha OOUH KPOK
yrepes 10 TTOBHOTO CKaCyBaH Hs HaLllOHAIBHHX 0OMexeHb cBOGOAH nepe-
cyBaHHs koMnaHiil Ta ¢ipM y Buytpimneomy punky €C. Ilogansuie Bu-
3HaHHA NOBHOT ¢BOOOAM AIJIOBOrO 3aCHYBAaHHs KOMIaHii Oy10 miaTBepke-
no CIIEC y cnipaBi Uberseering®. ¥ wuiit cnpasi CII€C Bu3HaB Takoxo, 110
He Bignosimae nmpaBy €C, BIiAMOBY HIMELBKOrO CyIy BH3HATH
npaBoCy0’ €KTHICTb TOJUIAHACHKOT KOMMNAHIT y HIMELIEKOMY paBi TiNbKH Ha
migcTaBax TOTO, WO 18 KoMMaHis Oyna 3acHoBaHa Ha TepHTopil [omanaii.
CIIEC BU3HAYMB, 1O TITBKH METa OXOPOHH IMyOMiYHOTO iHTEpeCy (3aXUCT
iHTepeciB KPEAUTOPiB, pOOITHHKIB TOWIO) MOXKE BUNPABAAaTH OOMEKEHHS
cB00OAM IiJI0BOrO 3aCHYBAHHA KoMIaHii Ha TepuTopii €C.

' Jlns.: Cripaea 81/87, R. v. HM Treasury and Commissioners of Inland Revenue, ex p.
Daily Mail General Trust PLC (1988) ECR 5483, (1988) 3 CMLR 713.

? lus.: Cnpasa C-222/97, Manfred Trummer & Peter Mayer, (1999) ECR I-01661.

3 Jlus.: Cripasa C-208/00, Uberseering BV v. Nordic Constraction Company (2000) ECR
1-99109.
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e § 8.3.2. B3a€mue BH3HaHHA npodecifinnx
KBajipikaunii Ta auniomis

Bumora HasBHOCTI TeBHOT npodeciiiHol kpanidikauii Ta iHi npaBuna
11070 AOCTYITY 0 PErynbOBaHHUX IePKAaBOO BUJIiB €eKOHOMIYHOT HisIbHOC-
Ti 3aBX1U OyaH eheKTHBHUM 3acOo00M HEIONYyIIeHHS rpoMafsH HIIKX
kpaiH 0 HalliOHANbHOTO PUHKY. ToMy 1ie CTBOPIOBANIO CEPHO3HY 3arpo3y
3abe3MedeHHI0 CBOOOIM 1iIOBOTO 3aCHYBAHHS HA TEPUTOPi] AepKaB-UIIEHIB
eC.

V cnpasi Thieffry! CIIEC octatoyHo BU3Ha4uB, 1o cT. 49 JloroBopy
npo JisnbHicTb €C 3a00pOHAE KOMIIETEHTHUM OpraHaM Jiepxas-ujieHis €C
BiAMOBJIATH O€3 BaroMHX NPUYUH TPOMaAsSHaM iHLIMX Jep)KaB-4eHiB
3AiICHIOBATH €KOHOMIUHY AisNBbHICTL a0 OTPUMYBATH BU3HAHHA CBOEI
kpatiGhikawii TUTBKH Yepes Te, 1o 1X KBaidikalis He € eKBiBaJIEHTHOO abo
He Bi/INOBiJa€ HALIIOHATEHUM BUMOT'aM.

V cnpasi Patrick’ OpUTaHCHKUIA apXiTeKTOp OakaB OTPHMATH JOCTYTI
Ha pHOK nocayr y @panuii. Y To# yac uie He iCHyBaJl0 IUPEKTHUB 3 [IMTAHb
BM3HaHHs kBadidikauiil apxitektopis y €C. 3riiHo 3 3aKOHOJaBCTBOM
dpanuil iHO3eMHU apxiTekTop Mir npautoBaty y ®OpaHuii, AKo Horo
npodeciiiHy kBanidikauiro 6yno BU3HAHO QPaHLY3bKHM YPSJIOM K €KBi-
BaJIeHTHY (GpaHIy3bKiil HauioHanbHi# KBamidikail Ha miaCTaBi B3aEMHOI
JOMOBJIEHOCTI ab0 yroau 3 KpaiHOK MOXOKeHHs 3asBHHKA. [lo3uBaueBi
Oy;10 BiIMOBJIEHO B OTPUMAaHHI J03BONTY Ha HafaHHS NpoeciiiHuX moCayr
y ®paHuii TiNBKHK Ha MiAcTaBi ToOro, 10 M Ppanuiero i Bennkoro bpura-
Hi€10 He iCHYBaJI0 B3a€MHHUX YTofl PO BU3HAHHA NpodeciHHUX KBalidika-
ui#t. Ognak CIIEC, 3acTocyBaBIIM TENEONOTIHHHE cnocid TinyMadeHHS
npasa €C, BU3HaB, 110 BiAMOBa (paHLly3bKOI BIaAH CYNEPEHHIa NOI0KEH-
naM [orosopy npo aisasHicts €C npo 3a00poHy NTUCKpUMiHALIT TpPOMaasH
€C 3a 03HaKaMH HalliOHAJILHOCTI.

V cnpasi Heylens’ CIIEC npoaoBKHB CBOK CTPATEril0 TIIyMauyeH Hi
po3ainie lorosopy npo aistnpHicTs €C 1 BU3HAYMB, 110 332 OpakoM rapMo-
Hi3auil 3aKOHOJAABCTBAa PO YMOBH AOCTYIy A0 neBHOI mpogecii B €C
Aep)KaBa-4JieH Ma€ paBO BUMAraTH SKIIO He iIEHTHYHOI, TO eKBIBaJICHT-

! Mus.: Cnpasa 71/76, Thieffry v. Counseil de I'Ordre des Avocats a la Cour de Paris
(1977) ECR 765, (1977) 2 CMLR 373.

? Mus.: Cupasa 11/77, Patrick v. Ministre des Affairs Culturalles (1977) ECR 1199,
(1977) 2 CMLR 523

3 Oue.: Cnpasa 222/86, UNECTEF v. Heylens (1987) ECR 4097, (1989) 1 CMLR 91.
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HOI 3 HalllOHANBHUMH BUMOTaMH KBallidikauii ans wiei mpodecii. Onnak
rpoManstuH €C Ma€ NpaBo OCKAaPXUTH PILIEHHS HaLlOHATbHUX BIaHUX
CTPYKTYp [PO BiAMOBY Yy BU3HaHHI aumioma abo kBamidikauii Ta 3HaTH
nigcTaBy AN Takoro pimeHHs. TnymauenHs cT. 49 JloroBopy Mmpo gisiib-
nicte €C CIIEC 3acTocyBaB i y cnpasi Viassopoulou', ne Oyno niareep-
JKEHO, 1110 33 OpakoM 3akoHoaaBcTBa €C 3i B3aEMHOTO BU3HAHHA PaBOBUX
kBanigikaiii ct. 49 Jlorosopy npo nisaasHicTs €C nepeabayae 0608’ 130k
HalliOHATBHUX BJIAJHHX CTPYKTYP NMOpiBHIOBaTH KBanidikalii rpoMaass
€C, sKi 6axaroTh 3aliMaTHCs IOPUANYHOK MIPAKTHKOIO B LiH AepxkaBi-die-
Hi. Takuii 060B’A30K [OJIATAE B TOMY, IO AepxkaBa-uneH €C MoBHUHHa
301HCHUTH MOPIBHSAHHA CreliaJbHUX 3HAHb TA HABUYOK, 3aCBiMUEHHX
OUILIOMAaMH, BUaHUMH HallilOHaTbHUMH HaRYaTbHUMHM 33KJIaJlaMU Ta Ha-
BYAJBLHHMH 3aKjanaMu iHKx aepxas-4ieHiB €C. Pakruuno CIIEC
BCTaHOBUB 000B’A30K AepxaBH-dyiaeHa €C yBaxkHO po3misaaTy Oynb-sky
kBanigikauito abo AuNIOM, HeoOXiAHUI A5t 31IACHEHHS! €KOHOMIYHOT 1i-
A7BHOCTI BiANOBigHO 10 CT. 49 JloroBopy npo aisneHicTs €C 1 B pasi, 9K1110
Taka kBanidikalis € eKBiBAJIEHTHOK HalliOHATEHUM BUMOTaM MPUAMAIOUo]
nepxasu-uneHa €C, 1 nepxasa-uieH 30608’ 43aHa BU3HATH L0 KBalidi-
Kauio abo aumuoM. Sxio 6yne 1OBEAEHO HAABHICTD IEBHUX BIAMIHHOCTEH,
npuiiMaroya aepkaBa-uieH 3000B’13aHa PO3MISHYTH MOXJIMBICTh OTpH-
MaHH$ J0JaTKOBOI OCBITH AJs TOTO, 06 KBanidikauis cyd’ekTa nogaHHs
Jocsria piBHA, 10CTaTHBOTO Ul €EKOHOMIYHOT AIIBHOCTI B LiH AepxaBi-
yneni €C. [TpoTe nepxapa-uneH He 3000B’A3aHa 3a0e3neuyBaTH BCi yMoO-
BU /15 3aBeplleHHs MpodeciiiHOT OCBITH rPOMaIsTHHHOM 3 iHUIOT AePKABU-
ynena €C.

Takum uuHOM, BHlLe3ragaHa npaktuka CI1I€C ninTeepmkye, 1o pos-
ainu Jorosopy npo aisnsHicTe €C npo BiNkHe nepecyBaHHS NPaliBHUKIB
i cBoboay IiNOBOTO 3aCHYBaHHA MaroTh npsmy fito. Lle o3navae, 1o
cy0’€KTH NMiANPHEMHHULBKOT AisibHOCTI €C MOXYTh IOCUIATHCA Ha BiMNO-
BigHi monoxexHs JloroBopy npo gisnsHicTe €C B cyaax JepikaB-usieHiB.
Lle Mae Ha MeTI BCTAHOBJIEHHS MO3UTHUBHUX 3000B’A3aHb HALLIOHABHHX
BnaJHKX i npodeciiaux opraxizauiit B €C nis 3abe3neveHHs cBOOOIH Ji-
JOBOT'0 3aCHYBaHHs HaBiTh 32 OpakoM HAIIOHABLHOIO 3aKOHOJABCTRA i 3a-
xoHoaasctBa €C npo B3aeMHe BM3HaHHA KBanidikauiit. Kpim toro, 3a
npaktukoro CIIEC rpomansuun €C KOPHUCTYIOTbCA NPAaBOM BH3HAHHSA 1X
npodeciiHux kpanidikalii, oTpUMaHUX y AepxaBax, AKi He MalOTh WieH-

' Ius.: Cupasa 340/89, Viassopoulou v. Ministerium fur Justiz (1991) ECR 2357,
(1993) 2 CMLR 22.
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ctBa €C. CII€C Bu3HauuB, WO aepkaBU-wieHH €C NOBMHHI BH3HABATH
«yCi BUIH JUMJIOMiB, CepTHQIKATIB Ta iHIIMX J0Ka3iB npodeciiinoi kpai-
(dixawii Ta nocBioy»'.

TTuTaHHs B3a€EMHOrO BH3HaHHA NpodeciHux kBamidikauiit Mix gep-
asaMu-uieHamu €C Oyiio 4acTKOBO TapMOHI30BaHO LINSXOM MPHHHATTA
JlnpextuBu 2005/367, 3a nonomororo axoi Komicis rapmouizysaia 3arais-
Hi MiHIMaJIbHI BUMOTH 100 TpodeciiHOT OCBITH Ta MIATOTOBKH B YCIX
pepxaBax-uneHax €C, wo notpibHi a4 nesHoi npodecii (okpiM IOpUANY-
Hoi), @ TAKOX 3a3HauM/a Ha3By i BUINISAA AUILIOMIB Y Pi3HUX JepiKaBax-
yneHax €C, 1110 3310BONLHAIOTH YMOBH B3aEMHOI0 BU3HAHHS KBai(ikaLii.

Mera [lupextusu 2005/36 — noaerumTy cyd’ €KTaM miaANpHEMHHIBKOT
misapHOCTI €C, 110 NPaKTHKYIOTh NEBHUIA BUJ nipodecii, 1ocTyn A0 CBOE]
npodecii abo BHAy AIAIBHOCTI B iHWIH AepxaBi-unedi €C, wo BKIKOYAE
cBob0oy OiJIOBOro 3acHyBaHHA 1 cBOOOAY HAllAHHS T OTPHUMAHHA [IOCIHYT.
[lloao MeHUI yperynboBaHuxX npodecilt METOI € MOXIIUBICTh HaJlaHHS
cy6’€KTOBI NiANPUEMHULIBKOT AisnbHOCTI €C 10CTYIy 10 PUHKY JEPKABH-
yjJeHa 3a YMOBH, 1110 BiH Ma€ JOCTaTHIH JOCBiA 3aHATTA Takow npodecii-
HOKO HiSJIBHICTIO.

Jupextusa 2005/36 BcTaHOBNIOE MiHIMAIbHI CTaHAAPTH NTpodeciiHol
NiArOTOBKM Ta BUMarae BU3HAHHA MiICYMKOBHX KBanidikauill rpoMaiss
€C. 1o ocobnnBocTe TaKoi IpoLeSypH HANEKHTh BUMOTI'a PO HasiBHICTh
cepridikaTa 3 BACOKHM cepeaHiM 6anoM HaBuaHHA. HasBHICTh Takux cep-
TH(iKATIB € OCHOBHOIO YMOBOIO JJIf TOTO, 00 cy0’€KT NiANpPHEMHHLBKOT
pisibHOCTI €C OyB fomylIeHUi O IPaKTHKH B iHLIIH Jep)kaBi-uieHi. Skiro
cepTH(]IKaT 3a710BOJBHAE BHILE3a3HAYEH] YMOBH, HalliOHaJIbHI BlaaHI
CTPYKTYpH 3000B’A3aHi NpUHHATH Horo Ao po3rsany. [loTpibHo BpaxoBy-
patH, wo Jupektusa 2005/36 mowmproeTbes Ha ocid, AKi HAJAKTh Npo-
deciiiHi Mocayry caMocTiiHO abo NMpaLOThL Ha MiACTaBl TPYAOBOTO A0-
rOBOPY, MaIOUH CTaTyc «rpauiBHuk». Lle o3navae, 110 ocoba, sika oTpuMana
BM3HaHHA CBO€l KBamidikalii, 1K HANPHKJIAA apXiTEKTOpP, MOXKE HaJaBaTH
IIOCJIYTH 3a BUHaropoay abo oaepxysaTtu (ikcoBaHy 3apoOiTHy nnary.

B3aeMHe Bu3HaHHs npodeciiHux kBamigikauii B €C 3acHOBaHe Ha
MPUHIMIT «B3aEMHOT AOBipU» (aHI. mutual trust). Lleit npuHUMI Nosrae
y TOMY, 1[0 AepkaBa-uiieH €C He Moke 0OMeXHTH cBoOOAY ALIOBOTO 3a-
CHYBAHHS UM HaJJaHHA NOC/IyT ¢y0’eKkTa NiANnprUeMHHIIbKOT aisabHOCTI €C

' Ous.: Cnpasa C-319/92, Haim (1994) ECR 1-425, Cnpasa C-238/98, Hocsman
(2000) ECR 1-6623.
2 us.: Oupektusa 2005/36 six 7 sepecus 2005 p. (0. J. 2005 L.255/22).
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TiIbKM HA MiAcTaBi HeoOXiAHOT HASBHOCTI HaLliOHANbHOT KBaMidiKauii ats
30iiCHEHHS MeBHOI NpodecifiHOl AiAABHOCTI Y Li#l KpaiHi, a MOBHHHA CTBO-
PUTH YMOBH JUISl BU3HaHHs kBajidikauii cy6’ekta nianpHeMHUUbBKOT 1i-
anpHOCTI €C.

B3aemue Bu3HaHHA npodeciiHux kBanidikauii B €C nepenbavae Bu-
MOTY HasiBHOCTI TiJIbKM «IIeBHOI kBanidixauii» (arm1. certain qualification),
KOJIM BUMAraeThcs, ob cyd’ekT nianpueMHULbKOL AisnbHocTi €C BOIOAIB
JOMATKOBOXO NpodeciHHO MiITOTOBKOIO B AOMOBHEHHS [0 BHIIOT OCBITH,
TUIBKH SKILO 116 HeoOXiTHO A4 3AiHCHEHHS EBHOT podeciiHol AisNbHOC-
Ti B Liil nepxasi-uneni €C.

Hupextusa 2005/36 peryntoe Bu3HaHHA npodeciitHux kpanidikauin
3 METOI0 HaJaHHs MOCHYT Ta IiJI0BOTO 3aCHYBaHHSA Cy0’€KTIB Mianpuem-
HHLBKOT AisnsHOCTI HA TepuTopii €C. Y nepuioMy BUNaaky cyb’eKTH mig-
npUEMHHULBKOT HisgapHOCTI €C, AKi 3aKOHHO 3HaXONATHCA HA TepUTOPIi
nepxasu-wieHa €C iHUI01, HIX AepxkaBa IX NOXOMKEHHS, MOXYTb Ha/IaBa-
TH MOCTYT'H Ta BUKOPHCTOBYBATH BiacHy npodeciitny kBanidikamiro 6e3 i
060B’A3KOBOTO BU3HaHHA YIIOBHOBa)XEHUMH YCTAHOBAMH JI€PIKaBH-4/IeHa
€C. Y Bunazky, k1o B aepxasi-wieHi €C npodeciiina kBatidikalis 3a-
SBHUKA HE OTpUMaJia PaBOBOTO PETYNIOBAHHSA, TO YIOBHOBaXeHI YCTaHO-
BH JAcpxaBu-wieHa €C MOXKYTh BUMarard Bif ocobu, fka Hajac Mmocayry,
MaTH IoHAaHMEHLIE 1Ba POKH NpodecifiHOTO JOCBINY 3a BiANOBIAHO
KBaJiQiKalieto, HaABHICTb CTPAXOBKH Ta iHIIMX JOKYMEHTIB. SIKLIO 3a Ha-
LiOHAJIbHMM 3aKOHOAABCTBOM JAepxkaBu-uwieHa €C nns 3pificHeHHs nieBHOT
npodeciiiHoi AiSIBPHOCTI BUMAraeTbcs 000B’A3K0OBA peecTpallis B rpode-
cifiniii acouiauii, To ns rpomaasHuHa €C, aKUH Haga€e MOCAYTH, Taka
peectpauis Mae BinbyTucs asTomatuuHo. Ll{ono nmpodeciiiHux kBanidikaiiii
B cdepl 0OXOpOHM 310pOB’s Ta Oe3nekH Joeld YTOBHOBAXEH] YCTaHOBH
aepxaBu-uneHa €C MOXKyTh 3[IHCHIOBaTH BU3HAHHA MpodecifiHoi kBati-
dikauii ocobH, sika Hajae NOCIyry, 3riHO 3 HALIOHAILHUMH NTPABUIIAMH,
ajie BIANOBIHO 10 MPHHIIMITY NPONOPUIHHOCTI.

Y apyroMmy BHNaaKy cy6’€xTH miJIpHEMHHIIBKOT AisiabHOCTI €C, axi 3a-
KOHHO 3HaXO[IAThCA Ha TEPUTOPIi AepxkaBu-uneHa €C iHIIOL, HiX JepKasa 1x
MOXOKEHHS, MOXYTh MaTH [iNI0BE 3aCHyBaHHS, 30iHCHIOBaTH npodeciitHy
JUSTBHICTH T2 BUKOPHCTOBYBATH NpodeciiHi kBanidikauii 3a ymoBamu, ski
IiI0Th CTOCOBHO rpoMaisiH ui€l aepxasu-uieHa €C, 6e3 000B’I3K0BOro BH-
3HaHHS npodeciiiHoi KBamidikalil yTOBHOBAKEHHMH YCTAHOBAMH JIeP)KaBH-
ynena €C. [0OT0BHOI0O YMOBOIO € HasBHicTh npodeciiiHol 0CBiTH, eKBiBaICHT-
HOI Tiif, iKa BUMAraeTbes Bil rpoMansH aepxasu-uneda €C.
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Hupextusa 2005/36 Bu3Havae n’sith piBHIB npodeciiHol 0CBITH, AKi
MOXKYTb BPaxoByBaTHCh IIPH BM3HaHHI npodeciiiHux kBanidikauii rpoma-
asH €C: 1) aTecTaT npo N04aTKOBY Ta CEPEAHIO OCBITY YM TPH POKU Mpo-
deciiiHOro 10¢Biay; 2) cepTH(IKaT NPO CEPEAHIO TEXHIYHY OCBITY;

3) aumioM nipo npodeciiHy ocBiTY Ha 6a3i cepelHbOI OCBITH NPOTATOM
HE MEHILE OAHOTO POKY; 4) JUIUIOM NPO BULILY OCBITY OPOTArOM HE MEHIIE
TPbOX 1 He OiJIbIlIE YOTHPLOX POKIB; 5) AHILIOM IIPO BHILY OCBITY NPOTATOM
He MeHLlIe YOTHPbOX POKIB.

VIoBHOBaXeEHI YCTaHOBH AepxkaBu-wieHa €C MOXYTh 3aIpoBajKyBa-
TH JIOJATKOBI ICIIUTH UM BHMAraTy NpojOBKEHHS HaBYaHHS CTPOKOM 110
TpbOX POKiB Bia rpoMamsan €C, ki nparHyTs BU3HAHHA iX mpodeciiiHol
kBajiidikauil y HaCTyIHHX BUNaAkax: 1) sKiio iX OCBiTa TpUBaia Ha OUH
pik MEHLIE Hi) BMMAara€TbCs 3aKOHOJaBCTBOM jepxkaBH-dieHa €C, ne
rpoMaasany €C nparHyTh BU3HaHHA cBO€T npodeciiHoi kBatidikaLii;

2) AKwwo 1Xx ocBiTa Oyiia 3a 3MICTOM He iIGHTUYHOIO OCBITI, KA BUMara-
€ThCS 3aKOHOJABCTBOM JepxkaBu-uiieHa €C, ne rpomansau €C npariyTb
BH3HAHHS cBOEl npodeciitHol kBanidikauil; 3) Ak X OCBiTA HE BiAMNO-
BiJla€ OCBITI, sIKa BUMAraeThcsl 3aKOHOIAaBCTBOM JepxkaBu-uneHa €C, ne
rpomMansHu €C HaMararThcsl BU3HATH CBOIO NpodeciiiHy kBanidikamio.
Hupexrusa 2005/36 micTuThb nepelnik npodeciiiiux kpatidikauiil B chepi
BMPODHHULITBA, PEMICHHKIB Ta NiANPHEMLIB, SKi NiANafalOTh MiJ ABTOMa-
THYHY NPOLELYpY BU3HAHHSA y BUNAJKy HasBHOCTI y 3asiBHUKA HEOOXiqHO-
ro npodeciiiHoro 1ocBilly Ta HasBHOCTI cepTU(ikara yu AMIIOMA IpPO
npocgeciiiny ocsity. llloxo npodeciinux kpaidikauii MeAMYHHX NpaLiB-
HHUKIB (BKJIIOUalOUM BeTepHHAPIB Ta dhapMaLEBTiB) Ta apXiTEKTOPIB TO
Jupextusoro 2005/36 Bu3HayaloThcsa MiHIMaIbHi BUMOTH LOJI0 iX OCBITH
Ta npodecifiHOro 10CBiAy. Y pasi HeBiAMOBIAHOCTI YIIOBHOBAXKEH] YCTAHO-
BH JepxaBr-uieHa €C MOXyTh BUMAraru npouTH JOJATKOBY Npodeciiiny
MiATOTOBKY 3asiBHUKOM.

3rigHo 3 NpoUEayPOIO BU3HAHHA MpodecifHuX KBanidikauild 3a1BHUK
MOXKE 3BEPHYTHCA 0 YIOBHOBaXXE€HOI YCTaHOBH JiepkaBu-uneHa €C i3 3a-
SBOIO Ta KOMiAAIMH HEOOXiJHUX JOKYMEHTIB i JUIJIOMIB. PillieHHA Mpo BH-
3HaHHA npodeciiiHoi kBanidikanii npuiMaeThCs BIPOLOBXK TPHOX MICALIB.
Y pasi BiAMOBH y BH3HaHHI npocdeciiinoi kBanigikauii 3asBHUK MOXe
3BEpHYTHUCA 10 cyay AepxkaBu-uneHa €C, ne Bu3HaeTbeA npodeciiiHa kpa-
nidyikauis. ¥ pa3i NO3MTHBHOIO pillleHHs PO BU3HAHHS MpodeciiHoi kBa-
nicdikauii 3asBHUK MOXX€ BHKOPHCTOBYBAaTH Ha3By CBOE€] kBanidikawii uu
cTyneHs Ta HabyTH WIEHCTBA, AK1O HeoOXiaHo, B npodeciliHii acouiauii.
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Jepxapa-dieH €C MOxe BUMaraTi 3HaHHS HalliOHATbHOI MOBH, SKILO Le
HeoOxinHO and 3aicHeHHs podeciiiHol XiAABHOCTI, ane peamnizauis wiei
BHMOTH Ma€ OyTH y BiNOBIIHOCTI i3 IPUHLIMIIOM IPONIOPUiHHOCTI, TOOTO,
HanpHKJIaj, He nependauary peryasapHi 060B’A3K0Bi TeCTH Ha 3HAHHA Jep-
’KaBHOI MOBH MiJl 4aC HA[aHHA MOCTYT YM ALIOBOTO 3aCHYBAHHA 3 GOKy
rpomansH €C.

TakHUM YMHOM, MOXHa JiiiTH BUCHOBKY, 1110 MPHAHATA B 3aKOHOJABCTR]
€C npoueaypa B3aEMHOTO BU3HAHHs KBanidixalii Ta IUIIOMIB Mae€ Ha
MeTi ycyHeHHs OyAb-fKMX HalllOHAJIbHHMX MEpeLIKod A8 peanizauii
cy6’€KTaMH MiANpUEMHHULEKOT AisnbHOCTI €C cBo60IM AiN0BOrO 3acHy-
BaHHA Ta cBOOOIM HaJaHHA W OTpUMaHHS mocayr. [Ipolleaypa B3aEMHOro
BU3HAHHA KBaTi(ikalili Ta IUILUIOMIB rapaHTye 3abe3nedyeHHs ¢BoOoaM
J17I0BOTO 3aCHYBaHHSA Ta HallaHHA NOCYT B KOXKHIH AepxaBi-uneri €C

e § 8.4. CB00OON2 HAAaHHA Ta OTPUMAHHSA NMOCJIYT

Bianosiaxo no ct. 49 Jlorosopy npo aisiaesHicTs €C cBoOOIa ITOBOr0O
3aCHYBaHHS JO3BOJSE 3A1MCHIOBaTH €KOHOMIYHY HifilIbHICTh Y NEBHOMY
¢ikcoBanoMy MicHi Ha TepuTopii €C ynponoBx HEBH3HAYEHOTO CTPOKY.
Cpobona HagaHHs MOCIYT 3rigHO 31 ¢T. 56 JloroBopy npo nisnbHicTs €C
JI03BOIIAE 3MIMCHIOBATH €KOHOMIUHY JiATLHICTh HA THMYACOBIH OCHOBI B Tild
nepxkasi-uneni €C, ae cyd’eKT nigNpHEMHUUBKOT AIANBbHOCTI, SKUH Hafae
nocnyry, abo ocoba, fKa OTpUMYE MOCIYTH, HE MAarOTh MiCLSl 11TOBOTO 3a-
CHYBAaHHS.

Crarrs 56 loroBopy npo apisnsHicTs €C 3a00pouse HauioHaIBHI 006-
MEXEHHA U100 HalaHHS Ta OTPUMaHHS nocayr rpoMaasHaMu €C, Sk 3a-
3naumB CTIEC, nepxaBu-4seHH 30008’ 13aHi YCYHYTH Oyb-Ki OOMEXKEHHS
He TIILKH «CTOCOBHO JAHMCKPHUMIiHALIT OO0 HALIOHAABHOCTI 0COOH, siKa
Hagae Nnocayry, Ta Oynb-sKHX 0OMeXKeHb, SKi 3aCTOCOBYIOTHCA OHAKOBO
11[0/10 TPOMAaJIfH BIIACHOT Ta IHIINX AepxaB-uieHiB €C, a it MOXyTb 3allKo-
OUTH ¢BOOO/II HAaJlAHHA MMOCJIYT IPOMaJTHUHOM iHILIOT epiKaBU-4JIeHa,
B AKif BiH neraasHO Haaae ui mocnyru»'. JlepxaBu-unens €C MOXYThb
06MEXUTH CBOOOAY HaJaHHA MOCIYT BUHATKOBO 3 METOKO 3aXUCTY MyOutid-
HOTO iHTepecy Ha MmiAcTaBax, iITIEHTHYHUX 10 OOMeEXeHb CBOOOIH AITOBOTO
3aCHYBaHHS.

! Jlus.: CnipaBa C-76/90, Soger v. Dennemeyer & C. Ltd (1991) ECR 1-4221.
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§ 8.4. Cpoboaa HafaHHs Ta OTPHMaHHS NOCIyr

CIEC Bupimus npodnemy k1acudikauii cBoO0IH AiJOBOro 3aCHYBaHHS
Ta cBOOOIM HalaHHA [IOCIYT Yepe3 BU3HAHHS NapanenbHoi il ¢T. 49 Ta ct. 56
Jlorosopy npo aissHicTh €C. Le o3Hauae, 110 nonoxenHs Jloropopy npo
pisanpHIcT €C npo cB0OOAY HaAaHHA NOCIYT JFOTh TiTBKK 33 YMOBH, SIKILO
cy0’ €XT MANMPHEMHULBKOT isibHOCTI €C He MOXe KOpPUCTYBaTHCA CBOOO-
71010 AUIOBOTO 3acHyBaHHA. Hanpukian, Le cTOCY€eThCS CHUTYyallii, KONH
cy0’ €T MiANPHEMHULIBKOT AisbHOCTI €C B’ IXIKaE 10 AepxaBu-uieHa €C
He 3 METOIO JIJIOBOTO 3aCHYBAaHHS, a /A TOro, 106 3/1iCHIOBAaTH EKOHOMiY-
HY AISIBHICTE MuUMuacoso. 11 N0CATHeHHA 1bOro Cy6’ eKT i INPHEMHHLb-
xoi aisnsHOCcTi €C MoXe 3acHOBYBatH odic Ta iHwi iHbpacTpyKTypH B Kpa-
ini nepeOyBaHHs, ajle BUHATKOBO 3 METOI0 THMYACOBOIO HaJaHHs MOCHyT!.
Cnin 3a3HauuTH, 1o 3aransHa [IporpaMa cBoGoau HaxauHs nociayr B €C
[OLIHPIOE L0 cBOOOAY TIJBKH HA THX Cy0’€KTIB MiANMPHEMHHIIBKOL Hisb-
HOCTI, LI0 BX€ MalTh MICLI€ AiT0BOro 3acHyBauHs B €C2.

Pi3HuLsA M cBOOOIOI0 I1TOBOrO 3aCHYBaHHA Ta CBOOOIOI0 HalaHHA
[OCIIYT TOJIATaE B TOMY, L0 KOTH CY0’€KT M ANpUEMHHLIBKOT KisnbHOCTI €C
3AiAICHIOE EKOHOMIYHY RisIbHICTD Ha TepUTOPil AepkaBu-uneHa €C, iHiH,
HiXK JIep>KaBa MOXOI)KEHHS, Ha THMYaCOBill OCHOBI, BiH KOPHUCTY€EThHCS CBO-
0071010 HaJlaHHA NOCIyYT. Y pa3i, Koau cy0’eKT [iANPUEMHHLBKOI AisjIbHOC-
1i €C npoxuBas B AepaBi-uieHi €C NMpoTSroM TpUBajIoro yacy Ta OTpH-
mye npuOyTOK BiA Takoi HisibHOCTI, e Oyne kBanidikoBaHO sk cBoOOda
JiTOBOTO 3aCHYBaHHS.

SIKillo KOMTMaHis TiIbKH 3HaXOAMThCA (Ma€ Miclie AiNoBOro 3acCHyBaH-
Hs1) Ha TepuTopii €C, a iIHKOPIOpOBaHa B 1HLIIH AePKaBi, IO HE € YICHOM
€C, 1o ans Toro, wob KopucTyBaTHcs cBob0a00 HamaHHa nocayr y €C,
TaKa KOMIaHisi IOBUHHA MaTH «iCTOTHHMH 1 TpHUBaIKit 3B’ 130K 3 EKOHOMIKOIO
nepxkaBu-uieHa €C, ne koMnaHis Oaxkae 341CHUTH CBOOOIY HaJaHHA I10-
cayry». OTxe, BUMOra 000B’I13K0BOr0 AIJIOBOrO 3aCHYBaHHA cy0’ekTa mia-
NpUEMHMLBKOT AisapHOCTI €C, 110 HaJae MOCIyrd TUMYacOBO B KpaiHi
nepeOyBaHH#, € HE3aKOHHOIO Ta CyNepeduTh PO3AiNYy Npo HaJaHHA MOCIyT
Jlorosopy npo aistabHicts €C2.

Cy6’exT nianpueMHUUBKOI fgisnpHocTi €C, SKUH nepeMillacTbes 10
nepxaBu-4ieHa €C 3 METOK HaJaHHA MOCIYT, Ma€ MPaBO KOPUCTYBATHCh

' ue.: Cnpasa 55/94, Gebhard v. Consilio dell’Ordine degli Avvocati e Procuratori di
Milano (1995) ECR [-4165.

? Jlus.: 3aransHa [IporpaMa ycyHeHHs Hepelikoj cBoGOaH Ai0BOro 3acHyBaHHS Bij
18 rpynus 1961 p. (O. 1. 1961 36/62).

3 lus.: Cripasa 220/83, Commission v. France (1986) ECR 3663, (1987) 2 CMLR 113.
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Tema 8. BinbHe nepecysanHs oci6 y €sponeficbkoMy Coro3i

iIeHTHUHHMHU 3 NpalliBHUKAMH MiJIBraMH, 30KpemMa, IpaBoM B’i31y Ta mpo-
JKUBAHHA WIEHIB pOAUHH cy6’exTa mianpueMHuUIbKoI aisnsHOCTI €C npo-
TATOM CTPOKY HaJaHHs Mociyr'.

TakuM 4MHOM, cBoOOa HalaHHS NOCYT Nnepeadaydae, 110 KOHKPETHUH
cy0’ €T i ANPHEMHHLBKOT AIAIBHOCTI BXKE MA€ MICLIE IJIOBOTO 3aCHYBaHHS
B Tiit nepxaBi-uneHi €C, ne BiH NOCTIHHO MellIKae YU 3apeecTpOBaHUM Ta
NOCTiHHO 3MiHCHIOE EKOHOMIYHY His/IBHICTE.

§ 8.4.1. IlonsaTTs Mocayru

Crarta 57 JloroBopy npo nisieHicTs €C MOACHIOE, 110 caMe miafajaae
nig noHatTa nocnyr. [lin «nocayzamuy po3yMiroTECH MOCIYTH, IO 3BH-
yalfHO HAaJAI0ThCS 32 BHHATOPOLY, AKIIO BOHH HE PETYIIOIOTHCS MOJI0KEH-
HSIMH LIOKO BIJBHOTO PYXy TOBApiB, KamiTaliB Ta nepecyBaHHsa ocib. [lo-
CIyT'H BKJIIOYAlOTh, 30KpEMa: a) MisJIbHICTh POMHCIOBOTO XapakTepy;
6) AiSIBHICT TOPTiBENBHOTO XapaKTepy; B) AlS/IBHICTh PEMICHHKIB;

r) QisnbHICTh 0Ci0 BIIBHUX Mpodeciit.

3a npaktukoro CITEC, 3MiCT MOHATTS «I1OCTYTH» BKIIIOUAE TYPUCTHUHY,
MeanuHy, GiHaHCOBY, OCBITHIO, CIIOPTHBHY HifnbHiCTs. KpiM TOTO, B OKpE-
mux crnipaBax CITE€C BUpilLUB, 110 HaJaHHA TeEBI31HHOro CHrHaIy, Npoaax
J0Tepeit, HalaHHS KPEANTIB Ha NPHAOaHHS )XUTIA, AiANBHICTE areHUIH
3 IpalleBIaLITYBaHHS € OCIyraMu 3rigHo 3 npasom €C. Ocoba, 1o Hagae
MOCNYTH, MOXKE THM4aCOBO 31HCHIOBATH CBOIO AiSNIBHICTE B iHIIIA AepKa-
Bi-UJIEHi Ha THX CaMHX YMOBaX, AKi BCTAHOBJEHI B 11 BIACHIi 1epKaBi, AKIIO
1le He MopYLIYE MOJI0kKeHb JJoroBopy, 10 CTOCYIOThCSA NpaBa Ha cBOOOIY
QinoBoro 3acHyBaHHs. HagaHHs nocnyT perynoerscs ¢T. 57 Jloropopy npo
nisnbHicTs €C TUTBKH Y pasi, KOJIH BOHU MalOTh €KOHOMIYHMH XapakTep Ta
HaJarThCs 3a BUHaropony (cxema 8).

CIIEC nocranoBuB y cnpasi Bond’, 110 BUHaroponaa He 000B’SI3KOBO
Ma€ OTPMMYBATHCA Bil 6€3M0CePeNHBOr0 ONEePXKyBaya IoCIyT, 8 MOXe I10-
XOZMTH Bin Oynb-sikol TpeThoi ocobu. [Ipore y cripasi Gravier’ CITIEC pewo
3BY3HB L0 HOPMY, 3aTBEPMBILH, IO CTYAEHTH HE MOXKYTh KOPUCTYBaTHCS
cBOOOMOK0 OTPHMaHHA MOCTYT 3TiJHO 3i cT. 56 Jorosopy mpo AisuIBHICTD
€C, 60 BiamosigHo g0 ¢r. 57 Jorosopy npodeciiina ocsita He niananae

' Tus.: Aupexrua 2004/38 Bia 29 keitusa 2004 p. (0. J. 2004 L158/77).

2 ITus.: Cripasa C-275/92, Custom and Excise Commissioners v. Scyindler and Schindler
(1994) ECR 1-1039.

3 us.: Cnpasa 293/83, Gravier v. City of Liege (1985) ECR 1-593, (1985) 3 CMLR 1.
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§ 8.4. Cobona HanaHHs Ta OTPUMAHHS [OCITYT

MiJ KATEropilo «nocayeu», TOMY IO ONAYYETHCA JEPKABOIO 3 TPOMAICKUX
koIITiB. 3 iHWOro GoOKy, [1aTHI OCBITHI MOCAYrd abo MaaTHI MEeIUYHI 1o-
CIIYTH, TaKl K onepauis 3i 3aiicHeHHs abopTy (ane He HafaHHs iHdopMa-
uii npo aboptu) y cripasi Grogan!, MoKy Th mianagaty nig aito ct. 57 Jo-
roBopy npo AisnabHicts €C.

[locayry, ki GpiHAHCYIOTBCS 3 JAEPXKABHHUX KOLUTIB, HAIPHKJIAZ IJiaTa
32 HaBYaHHS, He NiANajarTk M 1110 po3/iny mpo cBoboaY HadaHHs NOCIYT
JloroBopy npo aisisHicTs €C2. HaBunaku, npuBaTHa OCBiTa® Ta AepXKaBHi
MeIMYHi NOCIYyTH, CIJIa4eHi IPUBATHO CTPAXOBOKO KOMIMaHie*, manaaa-
FOTh MiJ MOHATTA «Nocayru» 3riaHo 3 npasoM €C. Crarrsa 58 Jloroopy
npo AisnbHicTh €C He Aie woao cBo0oaM pyXy TOBapiB, KamiTally Ta nepe-
cyBaHHs rpoMazss €C. [ToHATTA «nOCIYyTH» HE OXOMJIIOE TPAHCIOPTHI
NOCHYTH (OCKINIbKM BOHH PETYNIOIOTLCS OKPEMUM PO3/inoM), OaHKIBChKI
i CTPaxoBi MOCIYTH TOLIO (BOHM MiANaIaloTh Mid Al MOM0KEHDb PO3aAiny
npo BineHUH pyx Kamitany). HanaHusa ayaioTenekoMyHikalliiHMX MOCTYT
MOXKe KIacH(iKyBaTHCA K HaNaHHS MTOCAYT JUIE 332 HASBHOCTI GakTy
riepeTHHY HUMH KOPJOHY JepKaBH MoXoMkeHHs’, HagauHs nocayr po3no-
YMHAETHCA 3 MOMEHTY OTPHMaHHs BHHAropoju (aHml. consideration) of-
Hi€to 13 cTopiH npaBoBinHocHH®. CIIEC BM3HAB, 110 PO3AIN PO HAaAAHHA
nocayr JloroBopy npo gisnsHicts €C Mae npsmy aito’.

CB0601010 HafaHHS i OTPUMAHHS TIOCTYT MOXYTh KODUCTYBATHCh HE
Tinbku rpomMagsiHu €C, a i rpOMaISHH iHIIUX AEPXKaB, AKi € NpalliBHUKaMH
KOMIaHiii, 3apeecTpoBaHux Ha Teputopii €C. 3a pimennsm CIIEC y crpa-
Bi Rush Portuguesa nepxasu-unend €C He MOXYTb 00OMeKyBaTH BiJIbHE
niepecyBatHs (izuuHOT a00 IOPHUANYHOI 0COOH, 3aCHOBAHHX HA TEPUTOPIi
€C, pa3oM i3 nmepcoHasoM (HE3AIEKHO BiJ HAllIOHAIBHOCTI epcoHany)d.

Crarra 56 Joroeopy npo aisneHicts €C 3a00poHsie Oyap-sKki 0OMexeH-
HA LOA0 HaJaHHI MOCIYyr cy0’eKTaMu miAnpHEMHHUIIBKOT disnbHocTi €C,

' Qus.: Cnpasa C-159/90, SPUC v. Grogan (1991) ECR 1-4685, (1991) 3 CMLR 849.

2 lus.: Cnpasa 263/86, Belgium v. Humbel (1988) ECR 5365.

3 Mus.: Cnpaea C-109/92, Wirth v. Landeshauptstadt (1993) ECR 1-6447.

¢ Jlus.: CnpaBa C-157/99, Geraets-Smits and Peerbooms (2001) ECR 1-5473.

% [us.: Cnpasa 155/73, Sacchi (1974) ECR 409, (1974) 2 CMLR 177, ta cnipasa 62/79,
S. A. Campagnie Generale pour la Diffusion de la Television Coditel v. Sa Cine Vog Films
(1980) ECR 833, (1981) 1 CMLR 362.

¢ us.: Cnipasa 263/86, Humbel v. Belgium (1988) ECR 5388, (1989) I CMLR 393.

" Tus.: Cnpasu 110 & 111/78, Ministre Public v. Van Wesemael (1979) ECR 35, (1979) 3
CMLR 87.

8 us.: Cnpaea C-113/89, Rush Portuguesa Ltda v. Office Nationale d’'Immigration
[1990] ECR I-1417.
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Tema 8. BinbHe nepecyBanus oci6 y €sponeficbkkoMmy Coro3si

SKi B)KE MalTh MICLIE 1iJIOBOTO 3aCHYBaHHs B Aepxkagi-uneni €C. Y cnpa-
Bi Binsbergen' CII€C niaTeepams, wo ct. 56 Jlorosopy npo AianpHicT €C
Mae 2 GyHKLUii: no-nepuie, 3ano6iranHs — yCyHEeHHs HallOHAJIbHUX 00Me-
)eHb cBoBoaM HaaaHHs nocayr B €C, a no-npyre, 3abe3neyeHHs — 320X0-
yeHHs cBOOOIM HAJAHHA MOCIYT Cy0’ €KTaMM MiANPUEMHHIIBKOT TiANbHOC-
1i €C. [IpUKIaZoM TAKOTO 3a0XOYEHHS MOX€E OyTH BIPOBA)KEHHS BUMOTH
1Ipo B3a€EMHE BHM3HaHHA npodeciiinux kBamidikauid Ta 10cBiny, HEOOXin-
HOro 118 HajaHHA NMEBHHUX IOCAYT y Aepkapax-wieHax €C. Y BkazaHii
cripaBi 6y/10 BU3HAYEHO, 10 Ha Cy0’ €KT MANPHEMHHULBKOT AisibHOCTI €C,
KUl HaJa€e MOCTYTH B iHIIA JepXKaBi-yleHi, MOUHPIOOTHCA HalioOHaIbHI
npaBoBi HOPMHU AeprkaBH-y1eHa €C moao oprauizanii npoheciiHoi aiss-
HocTi, kBanidikauii, npaBui npogeciiiHOT eTHKH, HarIAay 3a npodecifHo0
NUSABHICTIO Ta BiIMOBINANBHICTIO.

HacTynHO BaXUIHBOKO YMOBOIO 3aCTOCYBaHHs CBOOOAM HadaHHS I0-
cayr B €C € BuMora HasaBHOCTI «eremenma Coio3sy» (aurn. Union element).
Hanpuknan, y cnpasi Debauve’. CITIEC nocranoBuB, 110 cy6’€KTH MiampH-
eMHHULBKOT aisiibHOCTI €C He MOXYTb KOPHCTYBATHCSA CBOOOJOI0 HalaHHA
nociyr IS 3iHCHEHHs eKOHOMIYHOI JifIBHOCTI HA TEPUTOPIT NEPKABHU-
ynena €C, 3 kol BOHU NoxoaiaTh. [poMaasHu gepxasu-uwieHa €C MOXYTh
MIOCHJIATHCSA Ha TONOXKEHHS po3ainy npo cBobony HaxaHHs nocayr Joro-
Bopy Iipo AisnbHicTh €C y pasi, KoM BOHHM HE NMOJHMIIAITbL TEPUTOPIi
Iiep>KaBK BIIACHOIO FPOMaJISHCTBA, ANl X eKOHOMiYHa Jis/IbHICTb Ha TEPH-
Topii €C 0OMeXYEThCS® UM UIE€HH X POAHUHH HE MOXYTb IIPUEAHATUCS 10
HUX .

[TonoxeHHs po3ainy mpo ceobomy HagaHHs nocayr Jlorosopy npo ai-
snpHicTh €C 3a00pOHAIOTH TUCKPUMIHALIIO AK NPAMY (HapUKIIak 3a 03Ha-
KOIO HallioHaJIbHOCTI 200 rpoMansiHCTBa), TaK i HeNnpsMy (Hanpukiaaja Ao-
JIaTKOBa PEECTpaLlis) 32 BUHATKOM BHIIAJKY, KOH 1€ € HEOOXiZHUM A7
JIOTPHMaHHS MOPaJIbHUX Ta €THYHHMX PHHLHMIB 49U 30iHCHEHHS UCLMILII-
HapHOTO KOHTPOJIO B Aepxasi-4ieni €C.

BuHsATKH i3 3a60pOHH HalliOHAJTBHUX JUCKPHUMiHALIHHKUX 3aX0iB, Me-
penbavenux y cr.cT. 51-54 Jlorosopy npo AifneHicTs €C, NOUMPIOKOTHCS

' us.: Cnpasa 33/74, Van Binsbergen v. Bestuur van de Badrijfsvereniging voor de
Metaalnijverheld (1974) ECR 1299, (1975) 1 CMLR 298.

? Jlus.: CripaBa 52/79, Procueror du Roi v. Debauve (1980) ECR 833, (1981) 2 CMLR
362.

3 Ilus.: Cnpasa C-224/97, Ciola v. Land Vorarlberg (1999) ECR [-2517.

¢ uB.: Cnpasa C-60/00, Carpenter v. Secretary of State for the Home Department
(2002) ECR [-6279.
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§ 8.4. Crobona HafaHHA Ta OTPUMAHHSA MOCHYT

i na ceobony HanmanHs nocnyr B €C!. Tak, aepkasu-uncuu €C MOXKYTb
0OMexXyBaTH cBOOOIY HaJaHHA MMOCIYT Ha BIacHIH TepuTopil B pazi, KoMK
jie MOB’53aH0, HaBiTh BUNAIKOBO, 31 3A1CHEHHAM AepXKaBHOT Biaau’ Ta
3 [IPUBOY OXOPOHH AEPKAaBHOI BIIA/H, epxaBHOI Oe3MeKH Ta rPOMaIChbKO-
ro 300poB’s’. Aule, sik nokasye rnipaktika CIIEC, 1i BUHATKH MaIOTh J1yXe
obMexeHe 3acTocyBaHHs. [Ipore nepxaBu-uieHH €C MaOTh MPaBO BXKU-
BaTH HEJAKCKPUMIHALIHHUX 3aX0/iB 3 00MeXeHHS CBOOOAM IiNOBOrO 3a-
CHYBaHH# 110 Cy0’€KTiB MiANPHEMHHULBKOT disnbHOCTI €C*

3akononaBcTBO €C He € AeTaNbHO rapMOHI30BaHUM 3 [IMTaHb 3 B3a-
€MHOT0 BU3HaHHS KBamiQikaliil, HeoOXiAHUX il HalaHHA [TOCIYT AepxKa-
pamu-uneHamu €C. [Ipote Oyno BcTaHOBIEHO MiHiIMallbHI BUMOTH 3 BH-
3HaHH4a kBanidikauiit B Jupexktusi 2005/36. CI1 €C BcraHOBUB, 110
aepxapa-uieH €C, B Akiif HaAAIOTHCA MOCIYTH, Ma€ IPABO Ha PeryaoBaH-
Hs npodeciiHUX BUMOT BUKJIIOYHO 32 MPUHIMIIOM PiBHOCTI Ta MpPOIIOo-
puiftHocTi, T06TO 6€3 AMCKpUMiHALIT 3a 03HAKOK rpoMansHCcTBa’. Jupek-
tuBa 2006/123° ([lupexTHBA NPO MOCIYTH) € NEPIIUM HOPMATHBHUM aKTOM
€C, akui koaudikye NpaBOBUH PeXUM HaJaHHS | OTPUMAHHA TPAHCKOD-
J0oHHUX nocayr B €C, BKII04a4u npasa i 000B’3kH cy0’€KTiB NiAnpu-
emuuUbKOl gisnbHOCTi €C Ta ocid, ki HanalTh 1| OTPUMYIOTH NOCIYTH
B €C. Metow JIMpeKTHBH Npo NOCIYrH € 3anpoBaKeHHs 0i1bI101 po-
30pOCTi Ta CIPOILUEHHA N03BIILHOIO PEXUMY Al cyD’ €KTiB MiANpUEM-
uubKoi aisnpHocTi €C T2 ocib, ki HagaoTh i OTpUMYIOTL nocnyru B €C.
KpiM Toro, JJupexTHBa Npo NOCIyTHy 3anpoBaKye CTaHIApTH AKOCTI Ha-
JaHHA MOCITYT, YCYBa€ TUCKPUMiHalIiFiHi BAMOTH 10 HalaHHS Ta OTPUMAaH-
Hs TTOCJIYT Ta BU3HAUYAE npasa ocib, fki oTpuMyroTh nocayrd B €C.

Po3xin mono napauus nocayr JJoroopy rnpo aisneHicts €C BU3HAYaE
npaso rpomansH €C Ha B’i31 10 aepkaBu-uieHa €C 3 METOO BIBHOTO
HaJaHHs Ta oTpuMaHHAa nocnyr. KpiMm toro, rpoMansnun €C Moxe TUM-
4acOBO MPOXHBATH Y JAepXKaBi-uieHi, e BiH HaJa€ Y¥ OTPUMYE MOCTYTH.
Crarra 57(3) Horosopy npo aissbHicTs €C 3a60poHsie Oynb-aKy GopMmy
JMCKPUMiHALIT LOA0 AiANBHOCTI 3 HAZIAHHA Ta OTPUMAHHS 0CIYT IrpoMa-
asHamMu €C y gepkaBax-uleHax.

' us.: Cr. 62 [lorosopy npo fisnbhicts €C.

2 Aus.: Ct. 51 Horosopy npo aisnsHicTs €C.

3 us.: Cr. 52 (1) Jorosopy npo aisnbHicts €C.

4 {uB.: Ilysukr 3 «CBobGonaa ainosoro 3acHysanus B €C 3rigHo 3 cT. 49 JloroBopy npo
fisbHicTs €Cx.

5 us.: Cnipasa C-3/95 Reiseburo Broede v. Gerd Sandker (1996) ECR 1-6511.

¢ us.: dupektura 2006/123 ((O. J. 2006 L376/36). AnpexTusa BxKe iMIIEMEHTOBaHA
yciMa gepxabaMu-aieHamu €C.
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Tema 8. BinbHe nepecysanHs ocib y €sponeitcbkomy Coro3i

— § 8.4.2. TpaHCKOPAOHHHH XapaKTep Mmocayr
y npaBi €C

TpaHCKOPIOHHICTH € KJIIOUOBOK 03HAKOK HaJaHHs MOCIYT 32 TPaBOM
€C. le o3nauae, 110 cy6’€KTH HaJlaHHS TA OTPUMAaHHS NTOCIYT 3HAXOAATh~
cs B piznux naepxkapax-uneHax €C. CII€C niareepaus y cnpasi
Distribuidores Cinematograficos’, 110 KOIW Npoatocepu i AUcTpud 1oTopH
He 3aCHOBaHi B OiHIH AepxkaBi-wieH], Taka MOC/IyTa € 33 CBOEO NPHPOIOID
TpaHckopoHHOW. Kpim Toro, B ¢T. 66 JloroBopy npo pisnsHicTs €C BCTa-
HOBJIEHO, LIO MOJIOXKEHHS PO yCyHEeHHs 00MexeHb Ha cBOOONY HalaHHA
Nocnyr Ail0Th «CTOCOBHO PE3MEHTIB AEPXKaB-UNEHIB, sKi 3aCHOBAHI He
B JIepKaBi IOXOLKEHHS PE3MAECHTa-0EPXKYBada MOCIyT».

3a npakTrkoro CIIEC MoXHa BU3HAUUTHU KilbKa BUAIB TPAHCKOPAOH-
Hocri mocnyr y €C.

[To-nepiue, Kok 0coba, sIKa HaJa€ NOCIYTH, BUPYLLIAE B iHILY J€pPXKaBy-
yieH €C 3 METOK HaJaHHs [UIATHUX [TOCTyTr?.

[To-apyre, KOJK OJEPXKYyBad MOCIYT BUPYLIA€E B iHIIY AEPKaBy-ujeH
nns orpumanHs nocayr. CINEC Bia3HaumB, WO 414 TOro, o6 3pobuTH
MOXUTMBHM HalaHHs [I0CnyT, ocoda, o Hajae MociIyry, Moxe NepeMicTH-
THCS B Ty J€pXKaBy-4leH, B AKill Ma€ JiJIOBE 3aCHYBaHHs OJIEPiyBay Mo-
cayru, abo OCTaHHIH MOXE NEPEMICTHTHCA B IEPKaBY, JIE MA€ CBOE JILIOBE
3acHYBaHHs Cy0’€KT, 110 HaJa€ MOCIyry’.

[To-TpeTe, koM 1 cy6’€KT, AKMil Haae MOCIYTH, 1 IX 0IEPXKyBay 3aCHO-
BaHi B OfHIM 1 Ti#t camiii nepxasi-uneri €C, npore cyd’ekT, 110 HaJAE TO-
CJIyTH, IEPEMILIAEThCS B IHINY A€PXKaBy-4IeH JUIS TOTO, 106 3anponoxny-
BAaTH CBOI MOCIYTH oxepxKyBauy. [Ipy uboMy Ta mepkaBa, B sIKilt OCIYTH
HaJaBaTUMYTHCS, HE IOBUHHA BCTAHOBIIOBATH JOJaTKOBUX YMOB, 1110 00-
MeXYyHTh cBoOoay HaganHsa nocnyr. e miarsepmxeno CIIEC B kinbkox
cIipaBax Mpo HaJlaHHs TyPUCTHYHMX MOCHYT (HANPHKIA MOCIYT €KCKYyp-
COBO/IiB, AKi 3/IHCHIOIOTH HisANBHICTE Ha TEPHTOPIT pi3HUX KpaiH). Tak,
y cripasi C-180/89 CIIEC 6yno Bka3aHo, O AepXKaBa-uJleH HE MOXE 00-
TsOKYBATH HaJaHHS TIOCHYT Ha ii TepuTopii 060B’13KOM NOTPUMAaHHSA BUMOT

' Ilus.: Cnipasa C-17/92, Distribuidores Cinematograficos (1993) ECR 1-2239.

? Nus.: Cnpasa C-76/81, S4 Transporoute et travaux v. Minister of Public Works
(1982) ECR 417.

3 Nus.: Cnpasu 286/82 & 26/83, Luisi and Carbone v. Ministero del Tesoro (1984) ECR
377.
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§ 8.4. CBobona HanaHHs Ta OTPUMAHHS OCIyT

1po AiI0BE 3aCHYBAHHS, IHAKILE TTONIOKEHHSI [IPO CBOOOLY HAJlAHHSA NOC/YT
6yayTh 1030aBIIEHI IPaKTUYHOTO eeKTy'.

TNo-ueTBepTe, KOJIM Hi CyO €KT, 1110 HAaJae OCAYTH, Hi 1X oAepKyBad He
30iHCHIOITH (I3MYHHUX MEpEeMillieHb, i TOCTYTH HAaloThCA 3a JOMOMOT 010
noLUTH ab0 KOMYHIKaLii, TakuX K TenedoH, hakc abo eleKTpoOHHA MOLUTA.
Hanpuknan, y cnpasi C-76/90 CII€C, B yeproBuii pa3 niakpeciaioouy He-
NPHUIYCTHMICTh OOMEXEHHA CBOOOM HallaHHA MOCIYT, 0COOIMBO BiI3HAYHB,
110 Take OOMEKeHHS € aDCOMOTHO HENPUITYCTUMHUM Y BHIAIKaX, KOIH
[10C/Iyra HafaeThes cy0’ekToM Oe3 BiiBiaHHA HUM TEPUTOPII Ti€l aAepxaBH-
yjeHa, B AKy Taka [ociyra aipecoBaHa’.

Cria Takox 3a3Ha4MTH, WO cT. 56 JoroBopy npo aisnbHicte €C 3a-
HopoHse Oynb-siki 0OMex)eHHs HaJlaHHS MOcnyT ¢y’ €KTaM NiANpPUEMHHLb-
kol aisneHOcTi €C, sIKi BXKE MaloTh Miclie IJIOBOTO 3aCHYBaHH4 B Oyab-sKiH
aepxabi-uneni €C.

—  § 8.4.3. CBoG0na oTpumanHs nocayry €C
Ta BU3HAYEeHHH kBaJidikauiit ociod,
SIKi HAAKThb NMOCAYIH

VY cr.cT. 56, 57 doroeopy mpo aisabHicts €C y poni cy6’eKTiB 3rany-
IOTBCS TUTBKH Cy0’€KTH MiANpPUEMHHIBKOT AifnbHOCTI €C, 1o HagalTh
MOCIYTH, i He BperylpoBaHO NPaBOBE CTAHOBHUILE OcCiD, SKi OTPUMYIOTh
OCIYTH.

I'pomansuu €C, ski 6axaroTh OTpUMATH MOCAYTH B KpaiHi, iHLIIH, HIX
Jlep)KaBa-uJeH iX NOCTIHHOIO NPOXXKHBAaHHA, MOXYTb CKOpHCTaTHCs CBOOO-
010 OTpUMaHHA mocayr 3rigHo 3 Jupektusow 2004/38. Ilpuiimaroda
nepxaBa-uneH €C BianopiaHO 10 ui€l JJUpeKTHBH He Ma€ MpaBa BCTAHOB-
JIFOBATH OOMEKEHHS, L0 [ePEeLIKO/KAIOTh OTPUMAHHIO OCHYT rpoMans-
HaMH iHwux gepxas-uienis €C. IIpaBo BinbHOTO pyxy B Mexax €C 3 Me-
TOK OTPHUMAHHS [OCIYT TaKOXK MiaTBepaKeHo B [Jupextusi 2004/38 npu
KOpPHUCTYBaHHI CBOOOLAMH AiI0OBOrO 3aCHYBaHHs Ta HaJaHHsA MOCHyT. 3a
piwwenusim CITEC y cnpasax Luisi and Carbone® ta Cowan’ po3ain npo
cBoGoay HazaHHs nocayr Jorosopy npo aisutbHicTs €C MOLIUPIOETHCS K

! us.: Cnipasa C-180/89, Commission v. Italian Republic (1991) ECR 1-709.

2 us.: Cnpasa C-76/90, Manfred Saeger v. Dennemeyer & Co. Ltd (1991) ECR 1-4221.

3 us.: CnipaBu 286/82 & 26/83, Luisi and Carbone v. Ministero del Tesoro (1984) ECR
377.

4 Jlus.: Crpasa 186/87, Jan William Cowan v. Tresor Public (1989) ECR 195, 221.
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Ha cy6’€KTiB MiANpHEMHHULIBKOT AisnbHOCTI €C, W0 HAaJAIOTh MOCIYTH, TaK
i Ha rpomazsal €C, ki 6aXal0Th OTPHMATH TakKi 0C/IyrH (TypPUCTH, 0COOH,
110 MOAOPOXKYHOTh 3 METOO Di3HECY, HABYaHHS, OTPMMARHA MEANYHHX 110~
cayr). Ane ocoba-oepxyBad nociyr 3a nmpaBoM €C He MOXKE KOPUCTYBa-
THCh TUM CaMHM OOCATOM MBI, SKi rapaHTOBaHO MpaliBHHKaM 3a 3aKOHO-
naBctBoM €C. OcobnuBO Lle CTOCYEThCSA NpaB Ha IepecyBaHHs 4IEHIB
ponuHu ofepxkysada nociyr. [Ipore CITEC, 3axpimnoro4u 3a060poHy auc-
kpuMiHauii y cT. 18 Jlorosopy npo aisbHicTs €C, BCTAHOBUB y CBOIX pi-
LLIEHHAX IPaBO Ha JOCTYNHICTb NpodeciiHOl MAroToBKH B AepikaBi-u/eHi
a1a rpomaznsid €C Ta paBo piBHOI NIaTH 32 NpodeCiiHy MArOTOBKY Ans
rpomaasu €C, 6o iHaxue e obmexye npaso rpomaasH €C Ha BinbHe
TepecyBaHHs /1 OTPUMAHHS 110CIyT B Oyab-AKii Jepxapi-uneHi'. BoaHo-
yac CIICC He rapaHTyBaB IIpaBO Ha OTPHMAHHA CTHUIEH/IH Ta MPAHTIB
3 nepxaBHUX GOHIIB rpoMansaHamu €C, fKi KOPUCTYIOTECSA CBOOOAAMH
BuyrpimHsoro purky €C2

§ 8.4.4. /lesiki npaKkTHYHi acneKTH cBOOOAM HATAHHSA
nocayr 3a npasom €C (Ha npuxkaani chepu
iHBeCTHLIIHHX NOCAYT)

[TpaBoBe pery/IlOBaHHA €BPONEHCHKOTO PUHKY IIIHHUX ManepiB (Ha
AKOMY TOJIOBHAM YHHOM 1 Ha1al0ThCA IHBECTHLIHHI TOCTYTH) 30IHCHIOETh-
CA He TiTbKHU BiIMOBIHO J0 3arajfibHUX MNPUHLMITIB, a 1 CTeliaIbHUX PUH-
[MITiB, BIACTHBHX PETYIIOBaHHIO QOHI0BOrO pHHKY Yy cBiTi. Jlo 3aranbHux
NIPHHIIAIIB BiXHOCATBCS Ti, 110 BIACTHBI PEryNIOBAHHIO Oyab-SKOro (GoH-
JIOBOT'O PHHKY, @ 110 ClieLlialbHHX — IIPUHLMIIH, 1O NPHTAMaHHI BUKJIIOHHO
npasy €C. JIo 3arabHuX MPHHLMIIB HANEKaTh 3aXUCT NPaB iHBECTOPIB,
[PO30PICTh aKTUBIB, NIPUHIIMIT HAJIEXKHOTO YIIPaB/liHHA (BUMOTH JI0 KEPiB-
HUITBA Cy0’ €KTIB, 110 3AIHCHIOIOTH AISUIBHICTD HA PUHKY LIIHHHX Nanepis).
Jlo crieialbHUX MPHHLIUIIB MOXKHA BITHECTHU pescMm €OUHOI NiyeH3il (aHTIL.
single license) Ta npuHYUN KOHMPOTIO OePAHCABY NOXOONCEHHA (AHTIL. COUntry
of origin control). PexxuM €IHHOT NIEH3IT NONArae B TOMY, IO YYaCHHK
PUHKY LHHUX Namnepis, IKMHA 01epkaB NiLEH31I0 Ha 3MIACHEHHS disIbHOC-

' Jlus.: Cnpasa 293/83, Gravier v. City of Liege (1985) ECR 1-593, (1985) 3 CMLR 1.
CTIEC 3abopoHuB crnary rpoMaasHamu €C nnati BAWIOTL, HiX ANS rPOMasH JEPKaBH-
ynena €C MoxoaKeHHS.

2 Jlus.: Cnipasa 197/86, Brown v. Secretary of State for Scotland (1988) ECR 3205,
(1988) 3 CMLR 403 ta cnipasa 39/86, Lair v. University of Liegne (1988) ECR 3161, (1989) 3
CMLR 545.
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§ 8.4. CBoboaa HanaHHs Ta OTPUMAHHS NOCTYT

1i Ha Teputopii €C, Mae npaBo 3AIHCHIOBATH Taky MiANbHICTb B Oyab-AKiH
JeprKaBi-ulleHi, 1HLIiH, HiX Aep)kaBa-4jieH 3acHyBaHHs. [IpH HboMy Ha
cy0’€KTa HagaHHs NOCIYT HE MOKJIAJaeThesi 000B A30K OJEPKYBaTH aHa-
noriYHy MileH3ilo B Tifl aepkaBi-uieHi, e HagaloThes MoCnyru. Y crnpasi
Commission v. French Republic' €sponeiicbka Komicis Busnana aif dpas-
(i 111010 BCTAHOBNEHHSA O0OB’A3KOBOTO JTilleH3YBAaHHA AiANBbHOCTI 11s
eKCKYPCOBO/IiB-HEPE3UAEHTIB (31 BCTAHOBIEHHAM SK JILUEH31HHOT YMOBH
060B’A3KOBOr0 CKJIaJaHHs iCIHUTY, WO MATBEPKYE KBaTi(iKaLilo TaKoro
€KCKYypPCOBOZa) TAKMMH, L0 NOpYLI1YIOTh CBOOOAY HaaaHHA nocnyr. Bera-
HOBJIEHHS TaKWX YMOB JUIS AEAKUX BHIIB MOCHYT Y BUNAJKY, AKIIO BOHH
ke OyJiv BCTRHOBJIEHI B lepKaBi-wiie Hi NOXOMKEHHS 0CO0H, JonycKalocs
BHHSATKOBO 32 YMOBH JOTpHUMaHHs 2 KpuTepiiB. [lepuinM KpuTepieM € 3a-
XHCT 3arajibHOTO iHTepecy (aHI. general interest), APYTMM — OJIHOMaHITHE
3aCTOCYBAHHS TAKUX YMOB 0 BCiX (Gi3UYHHMX 1 FOPHAMYHHUX 0Ci0, OCKIBKY
e 3araJbHUH IHTEpEC HE OXOPOHAETHCS MpPaBHIIaMU, L0 PETYIIOKOTh Oi-
AJbHICTh Takoro cy6’ekra B aepxasi-wieHi €C itoro noxomxenss. Ilpu
HEBiAMOBIAHOCTI 3aX0AiB, AKi NpHAHATI nepKaBoro-uaeHoM €C, uuM 2
KpUTEPiAM MaTUME Miclle AMcKpuMiHalii. Ockijibky MeToto JloroBopy npo
aisnsHicT €C € CTBOPEHHSA CHIBHOIO PHHKY y ¢epi NOCHYT, 8 yCyHEHHA
JMCKpUMiHaLii € OTHHM i3 3aBAaHb, AKi MOBHHHI OyTH BUpilUeHi A J0-
CATHEHHS Ui€l METH, To Aepxapu-wieHH €C 3000B’13aHi 3a0e3r1e4nTH HE
IPOCTO HaLOHAJNbHUI PEXUM HalJaHHA NOCIYT, & PeXKHM, 10 HaibiIbI
CNpHAE iANBHOCTI HEPE3UIEHTIB 1| YHEMOXIIHUBIIOE X AUCKPUMIHALIIO.

PexuM «edunoi aiyen3ii» NOBUHEH yCYBaTH YMHHHUKM, LIO CTABJIATD
HEPe3UJEHTIB Y HEPiBHE CTAHOBHILE HAa PUHKY JepkaBu-uieHa €C, ne
HaJalThCA NOCAYru. o HUX BITHOCUTbCS HE TIJIbKH MOABIHHE ONOAATKY-
BaHHS, a /1l ICHyBaHHS CUCTEMH KOHTpOIKO AepxkaBu-uieHa €C, axa € ny6-
JAI0KY0K CTOCOBHO A0 aHAJOTi4YHOI CUCTEMH JepKaBU MOXOIKEHHA
cy0’exra mianpueMHULbKOT AisnbHOCTI €C.,

Ane 3 METOK YHEMOXKJIMBJIEHHS 110JBIHHOr0 KOHTPOIIO 32 AiSIIbHICTIO
1L[0J0 HAaJaHHS NOCHYT (30KpeMa IHBECTHLIHHUX ), 1110 BUMArae JileH3yBaH-
Hd Ha TepuTopii BHyTpiuiHBOro puHKY, B npaei €C 0yB BupoOneHui ocob-
JAMBHI PEXUM PEry/IIOBaHHA Takoi AisabHOCTI. PyHKUiIOHYBaHHA €BpONEii-
CbKOTO (JOHAOBOTO PHHKY B PEXHUMI, IO O€p)KaB BU3HAUYEHHS «PEKUM
€MHOI NileH3ii», 3abe3neuy€eThcs B3aEMHUM BH3HAHHSAM JileH3i# BciMa
aepkaBamu-uieHaMu €C. DakTUYHO Lie 03Ha4a€e B3aEMHE BU3HAHHA KOHT-
POJIFOKOUUX CHCTEM, 1110 PeryNoTh GOHI0BUI PUHOK, B KOXKHIH 3 HUX 0e3

! Aus.: Cripasa 154/89, Commission v. French Republic (1991) ECR 1-659.
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Tema 8. BisibHe nepecysaunns ocib y €sponeiicbkomy Cotosi

nyOIrOBaHHS peryiorodoi 1 Ha iH03eMHUX Cy0’€KTIB, 110 HafaroTh (iHaH-
COBI TIOCAYTH Ha TPaHCKOP/OHHI ocHOBI. [IpHHLMI B32a€MHOr0 BU3HAHHA
nineHsii TicHO NOB’A3aHUA 3 NPUHIMIIOM CBOOOIM HajaHHA nocayr. Lli 2
MPUHLIMITNA MOXKHA CITIiBBIIHECTH AK 4aCTKOBE 1 3aTaJIbHe; IIPH LIbOMY IIPHH-
UMM €IMHOT JileH31] € PO3BUTKOM NPUHUMIY CBOOOIH HAaJaHHS MOCIYT
cToCOBHO ¢hepH HOHIOBOTO PUHKY i PUHKIB IHLIHX MOCAYT, A€ BiH 3aCTO-
COBYETHCA.

Iupexrusa 2004/39 3axpinoe Taky KoHUenuio GoHaoBoro puHky €C,
3a KO BiH € He €AMHUM LIEHTPaJi30BAHUM PHHKOM, a TAKOX HE CYKYTHICTIO
HalioHaapHUX (GOHIOBUX OipiK; HATOMICTH BiH NOBHHEH OYTH MOAEIIIO,
B SKiif pi3HOPIAHI PHHKH 31 CKIIAJHOO CTPYKTYPOIO i PI3HUMH XapaKTepHc-
THKaMH KOHKYPYIOTh Mix co0oto 3a/1 iHTepeciB iHBecTOpiB. [lepuiouep-
rOBUM 3aBIaHHSM IpH 3abe3nedeHHi QYHKIIOHYBaHHA (OHIOBOTO PUHKY
€C ¢ gocarHeHHs 1 30epeKeHHs OIHOMAHITHOCTI Y BUMOTaX, L0 BUCYBa-
IOTbCA 10 Horo y4acHukiB. ToMy rapMoHi3auis 3aKOHOZABCTBA AEPXKAB-
yseHiB €C, 1110 BCTAHOBIIOE OCHOBHI YMOBH JisIsHOCT] yYacHHUKIB POHI0-
Boro puHKy €C, Oysa BaXKIMBHM €TalloM Y CTBOPEHHI €JHHOTO €BpOIIEii-
CBLKOr0 PHHKY LIHHHX TarepiB (i € CbOTOIHI, OCKIIbKK HOro GopMyBaHHs
e He 3aBeplueHe). L meTa 3akpinneHa B pi3HUX HOPMAaTHBHMX aKTax
npasa €C, 3okpema B «Ilnani niff y cepi piHaHCOBHX NOCTYTr», MPUKHHS-
ToMy €Bponeiicbkoro Komiciero 11 TpaBHs 1999 p.! Llelt n1oxymeHT € mo-
€TalMHKM IUIAHOM CTBOPEHHS €IHHOTO €BPOINEHCHKOTO (DOHAOBOTO PHHKY.
Pa3oM 3 THM CIlig 3a3HaYMTH, 1O JOCATHEHHS METH, OKPEC/IEHOI B 1IOMY
HOPMAaTHBHOMY aKTi, HEMOXJIHMBe 6e3 nocaifnoBHol nAibepanizauii HaxaHHA
¢iHaHCOBHX MOCITYT, 30KpeMa Ha PUHKY LIIHHUX ManepiB. Y TOH ke yac Taka
nibepanizaiis NOBHHHA TOEHYBATUCS 3 JOCTATHIMH 3aX0laMH KOHTPOJIO
3a MpOoLecOM HaJaHHA (iHAHCOBHX MOCIYT 3 THM, HI00 3abe3neyuTH 1o0-
TPHUMaHHs MPUHLHIY 3aXMCTYy ITPaB iHBECTOPIB.

3rigHo 3 MPUHLIMIIOM KOHTPOIIO AEpXKaBH MMOXOMKEHHs, [TO-Nepille,
KOMITETEHTHI OPraHH A€ KaBH MOXOIKESHHS 332 YMOBH JIOTPUMAHHS €IMHHX
3araJbHOEBPONEHCHKHX MiHIMAlIbHUX CTAHIAPTIB, BCTAHOBJIEHUX IS CTBO-
peHns cy6’exTa GOHI0BOTO PHHKY, BUAAIOTh TAKOMY Cy0’€KTY JTIEH3i10 Ha
3ailicHeHHs 3a3HaYeHOl AisasHocTi. [lo-Apyre, i )k opraHy 1 Haxami 3mik-
CHIOIOTh KOHTPOIB 32 JOTPHMAaHHAM JiLIEH31aTOM yCiX BUMOT, K BCTAHOB-
neHi 3akonogasctBoM €C cTocoBHO cy6’ekTiB GOHAOBOrO PUHKY (TaK
3BAaHUX «OMNepauifHuX yMoB»). [I0OTOUHHHA KOHTPOIb 3AIHCHIOETHCS KOMITe-

' us.: Komronike €sporneiicbkol Komicii Big 11 TpaBus 1999 p. «IMnaemenTanis nna-
uy Aidt ans didadcoBux puHkis» (COM (1999) 232 final).
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§ 8.4. CBobona HanaHHs Ta OTPUMaHHS MOCIYT

TEHTHHMH OpraHaMH JI€p>KaBU MOXO/DKEHHS HE3aJIEXKHO Bij TOrO, BUABISA-
IOTLCS TaKi MOCAYTH TIfIbKH Ha TepHTOopil Liel aepxasu abo Ha TepUTOPil
inmux aepxas-uieHiB €C. [IpuHIMN KOHTPONO 32 POHAOBUM PHHKOM
BHITPAB/IOBY€ThCA ICHYIOUMM CTiHKMM NMPaBOBUM 3B’SI3KOM Cy6’€KTa 3 1ep-
»KaBOK HOro NmoxXOoMKeHHs. BiNnbll TOro, He 3aBXKIU ICHYE MOXIHBICTh
3A1HCHEHHS KOHTPOJIIO (HE TiNbKH €()EKTUBHOTO, a it KOHTPOJIIO K TAKOTO
B3arajii) 3a IisIbHICTIO Cy0’ekTa hOH0BOr0 PUHKY NIPHHMAIOUOI0 IepKa-
poio-uieHoM €C.

[3 Takoi cuTyanil BUHHKIA Cy€PEeYHICTh MiX IHBECTHLIHHOKO QipMoIO
«Ennaits InpectmenTe» i MidicteperBoM dinancis Hinepnanais'. Ha3ana
igBecTUlliliHa QipMa NpornoHyBaa CBOI OCAYTH B AepxkaBax-uneHax €C
3a JOTIOMOrOK TeNEHOHHOIO 3B’ A3KY. 3a JONOMOrOIO MO30BIB KJII€HTIB, 110
[IOYACTILLATH, TPO PO3ipBaHHA KOHTPAKTIB, YKIaIeHHX 32 TOMOMOTOIO TeJle-
(oHHOro 3B’A3Ky, MiHicTp diHaHciB HigepnaHaiB BiAKIHKaB JileH310,
BuaaHy «Ennain [HBecTMEHTC» Ha 3aiHCHEHHS Takol AisnpHOCTI. JlineH-
3iaT OCKap>KUB Take pillleHHS KOMIIETEHTHOIO OpraHy B HAalllOHAJEHOMY
cyai, skui 3rofoM nepenas cnpasy no CIIE€C 3a nperoauuianbHOX0 Npo-
Heaypoto. Y 4HCi NpaB, 1O 0CKapKyBaTHCs, O3MBaAY 3aMepeyyBaB IpOTH
npaBa KOMIeTeHTHoro oprany Hinepnasais 3a00poHHTH HalaHHSA IHBECTH-
uifiHux nociayr B iHwmx aepxasax-dieHax €C. Y Tux BUNaAKaX, KOJIH
inBecTULifiHA (ipMa yKIaJa€ KOHTPAKTH TeleOHOM 3 KOHTpareHTaMu
3 IHIIMX AeprKaB, Taki Ail B mepury 4epry moBUHHI BiANOBiAaTH HOpMaM
3aKOHOJABCTBA JIEPXKaBH [OXO[DKEHHS KOHTpAreHTa, a He [epxaBu 10X0-
mkeHHs iHBecTHUINHHOT Qipmu. el aprymenT OyB Bu3nanuii CIIEC no-
MMJIKOBHM, OCKIJIEKM MOC/IYTH, 1110 HaJaloThCs 3a J01IOMOror TenedoHHo-
ro 3B’S3KY, MOXYTb KOHTPOJIOBATUCS AEePXKaBOIO IX IOXOMKEHHA; Pa30M
3 TUM JepiKaBa MOXOMKEHHS OJlepXyBadiB TAKUX MOCHYT MPAKTHYHO M0~
30aBjieHa MO>KJIMBOCTI 3/1iHCHIOBaTH KOHTPOJIb 32 iX HaaHHAM, OCKIJIbKH
no30aBjieHa MO>KIMBOCTI EPELIKOKATH 3AIHCHEHHIO TeJeOHHUX N3BiH-
kiB. Tomy CII€C naiit1ioB BUCHOBKY 1po Te, 110 OyAbsAKi MOCIYTH, fKi Ha-
Jal0ThCA 3a JOTIOMOTOK) TENCKOMYHIKALiN, MOXKYThb 3 OibHIOK €()EeKTHB-
HICTIO KOHTPOJIFOBATUCS JepPKaBOIO HaJlaHHs [IOC/IYT, HiXK IEPKaBOIO OTPU-
MaHHs nocayr. TakuM YHHOM, pillieHHAM y cnpasi « Ennaiin [HBecTMEHTC»
CIIEC niaTBepAKB OOIPYHTOBAHICTb, NOLITBHICTS i €PEKTHBHICTD IIPHH-
LMITy KOHTPOMIO IepxaBu noxomxeHHs. PakThuuHi ) 00cTaBUHM L€l cnpa-
BM CBi4aTh NpO Te, LIO IPUHLUMUI KOHTPOJIIO MAE CTAaTH NPIOPUTETHUM

' us.: CnipaBa 384/93, Alpine Investments BV v. Minister van Financien (1995) ECR
[-1141.
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y NPaBOBOMY DPETyJIIOBaHHI HaJaHHs MOCIYT Ha GoHAO0BOMY pHHKY €C,
YcyHeHHs 6ap’€piB 171 BUIBHOIO PyXy MOCIYT Y CYKYITHOCTI 3 PO3BHUTKOM
TeXHIUHUX 3ac00iB ICTOTHO 301MBIIYIOTE MOXIMBOCT] PO3LIMPEHHS PHHKIB
HagaHHs nocayr Ha tepuropii €C. [1pu upomMy TeMon po3poOKH i Bposa-
IPKEHHS 3aXOJliB HIOAO 3aXHCTY NpaB iHBECTOPIB He 3aBXKJAH aJEKBaTHI
TeMIaM pO3LIMPEHHSA PHHKIB — 4acTo NeplIlli NOBiNbHilWi 3a ApyTi. YCyHyTH
TaKy HeaJleKBaTHICTb MOXJIUBO, JIMIIE NOCHiIOBHO PEasli3oBYOUH NPUHLIHKI
KOHTPOJIIO €PKaBH MMOXOMXKEHHS.

[TincyMOBYIO4H BHIKJIA] 3arajibHUX NOJIOXKEHDb Mpo cBoOOOY HANaHHS
nocnyr B €C, caif 3ragaT¥ Npo BUHATKH 13 3a00pOHH HalliOHANbHUX IUC-
KpUMiHalliHHKX 3axoniB. JlepxaBu-unenn €C MoxyTh 06MexyBaTH cBo6o-
Ny HaJaHHA MOCITYT Ha BIaCHIH TepUTOPpii y pasi, KOJH 1€ IIOB’A3aHO, HaBiTh
BUIAJKOBO, i3 3AiHCHEHHAM JepKaBHOI BJIaJH, a TAKOXK 3 [IUTAHb OXOPOHU
JepXKaBHOI BIIaJH, JIEp’KaBHOI 6€3MeKH I cycninbpHOro 310poB’s. [Ipore, sk
cBigunth npaktuka CIIEC, i BUHATKH MalTh 00MeXEHE 3aCTOCYBaHHS.

smeemme KOHTpO/IBHI NUTAHHA

1. Sxa kareropis oci6 OXOILUIIOETHCH MOHATTAM «ITPALiBHUKU
B npaBi €C?

2. Yu MOXyTb rpOMaJIsiHH iHIIMX KpaiH KOPHCTYBaTHCH CBOOOIOK0
BIJIBHOTO mepecyBaHHA ocib y €C?

3. Pozkpuiite nousTrs «mybniyHa cayx6a» B npasi €C.

4. SIk BM po3yMieTe TEPMiH «TPAHCKOPAOHHICTBY 10O HalaHHA
nocyyr 3a npasoM €C?

5. Y yomy nonsrae 3HaueHHs cnpaBu «Ennaiin [HBecTMeHTEY 1A
peryitoBaHHs cBoOoaAM HafaHHs mocayry €C?
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Tema 9

CBOBOJA PYXY KAIIITAJY
B €EBPOIIEUCBKOMY CORO3I1

Csofofa pyxy Kamitajny € OQHI€I0 3 YOTHPbOX OCHOBHUX cBOOOA BHy-
TpillIHBOro puHKY €C, AKa OpraHiuHO 1OMOBHIOE MOJIOXKEHHS PO cBOOOLY
pyXy TOBapiB, €pPECyBaHHs OCI0 i MOCHYT, CIPAMOBaHUX HA CTBOPEHHSA
BHyTpilIHBOrO pUHKY AepkaB-uneHiB €C. Pyx kanitany y €C perynroers-
cs Mepll 3a Bce po3AiaoM yeTBepTuM «Kanitanu ta nnarexi» Jorosopy
npo aisnbHicTs €C (cT.cT. 63—66). Bropunue 3akoHonascTBo €C, 110 pe-
ry/to€ MUTaHHA pyXy Karnitany, Biodae JupektuBy Pann €C 88/361 Bin
24 yepBhs 1988 p. «IIpo iMniaemeHTauito crarti 67 Jlorosopy mnpo
CuistoBapuctBo»' (1aii — Jupektusa npo pyx kanitany 1988 p.), a Takox
JAOKYMEHTH, 110 nepeadadaroTh NeBHI BUHATKH 13 3aCTOCYBaHHS IPUHUHUITY
BIILHOTO PYyXy KariTamy, Taki sk Pezomouis Paau €C Bia 10 motoro 1975 p.
«I1po 3axonH, siKki NOBUHHI BxkuBaTHCS CHiIBTOBapHCTBOM 3 METOK OOpPOTH-
fM 3 MDKHAPOAHUM YXHJIEHHSM BiJ omoaaTkyBaHHA»?, Pernament €Bpo-
neicbkoro [Tapnamenty Ta Paau €C Big 26 >xoBTHs 2005 p. «I1po KoHTpoIb
FOTIBKOBHMX KOILTIB, 11O BBO3AThCA a00 BUBO3AThC 31 CriBTOBapHCTBa»,
Jupextusa €Bponeicekoro [Tapaamenty Ta Pagu €C 2005/60 Big 29 xoB.-
tHs 2005 p. «I1po 3anmobiraHHg BUKOPUCTaHHIO (HiHAHCOBOI CUCTEMH 3 Me-
TOKO BIIMHBaHHA rpolueii Ta GiHaHCYBaHHA TEPOPH3MY»* TOLLO.

e § 9.1. [ToHATTS KaniTaay Ta pyxy Kanirady.
IIpununn ceodoau pyxy Kamirauay

¥V npasi €C nia «xanimaiom» NpUHHATO PO3YMITH IPOILOBI KOLITH (K
HallOHAJIBHY, TaK i IHO3eMHY BaJIIOTY), LiHHI Nanepu, BAPoOH 3 1OPOTOLIiH-

' Jue.: Iupextuna 88/361/EEC Bix 24 yepsHsa 1988 p. npo immiemerTauito crarri 67
Horoeopy (O.J. 1988 L178/5).

2 Tus.: Pezomouisa Panu €C Bia 10 notoro 1975 p. npo 3axoau, skux Mae 6yTi BKUTO
CnisroBapucTsoM 171 60poTeby 3 yxHiieHHAM Big onogatkyBaHhs (O. J. 1975 C 035).

> us.: PernamenT €Bponeiickkoro [lapnamenty ta Pagu €C (EC) 1889/2005 Bin
26 %oBTHS 2005 p. mpo KOHTPOJb 32 FOTIBKOBHMH KOLUTAMH, (O BBO3ATLCS TA BUBO3ATHCA
3i CnisroBapuctsa (O. J. 2005 L309).

* Jlub.: /lupextusa €Bponeiicbkoro [Napnamenry ta Pagn €C 2005/60/EC npo 3ano-
OiraHHs BAKOPHCTaHHIO (iHAHCOBOT CHCTEMM 3 METOHO BiAMKBAHHSA rpouueii Ta hiHancyBaH-
Hs TepopH3My Bia 26 >xoBTHa 2005 p. (0. J. 2005 L309).
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Tema 9. Coboaa pyxy kanitary B €sponeitcbkomy Cotosi

Hux MeTatiB, BonHouac npaBo €C po3pi3Hae pyX Kamitamy i pyX rpoILOBHX
xowrTis. Y cnpasi Luisi & Carbone' CIIEC Bin3Hauus, wo pyx kanimany —
ye éci hinancosi onepayii (mpancakyii), noe 'asani 6 nepuiy vepey 3 iHeec-
MYBAHHAM KOWMIE HA GIOMIHY €10 niameoicis, Wo € 8i0UKOOYBAHHAM 3a
Hadawui nocayzu, 8UKoHani pobomu abo nocmasneni mosapu (mobmo
Y 36 'A3KY 3 BUKOHAHHAM 30606 'A3aHb CMOPOHU 3a paHiuie YKAaoeHUMU 00-
2o6opamu). JloroBip npo AisnbHICTE €C He MICTHUTh BU3HAUEHHS PyXy Ka-
mitay, ajne IpaKTHKa ckianacsd TakuM 4nHoM, wo CITIEC Ta iHumi npaso-
3acTocoBHi opraHd €C 3a po3’siCHEHHSAM HOro 3MiCTy 3BEPTaOTHCS 10
JlupeKTHBH Tpo pyX Kanitany 1988 p. (nuB., Hanpuknaa, pimenns CI1EC
y cripasi Trummer ma Mayer)*.

J1ns nosieriueHHs iMIIEMEHTalii HopM 10 JIMpEeKTHBH PO pyX KamiTa-
1y 1988 p. 6yno nonydeno Jonartok 1, axuit MicTHB K1acHikauio BUAIB
pyXy Kamitany. Yci Buau pyxy kamitany y Homatky 1 6yno nonineHo Ha
HACTYIHI IPYyIIH:

1) «mpaMi iHBecTHLiD» — nependayaloTh CTBOPEHHS Ta KYMIiBIIIO BXKe
HassBHUX MANPUEMCTB, a TAKOXX HaJaHHS JOBFOCTPOKOBHUX KPEIHTIB Ta
peiHBeCTYBaHHS JOXO/iB 3apaliy MiATPHMaHHA TPUBAIHX €KOHOMIUHHUX
3B’ A3KIB;

2) iHBeCTHIII] B HEPYXOMICTB;

3) orepauii 3 KyiBai-npoJaKy LiHHKUX Nanepis, 10 3BHYAHHO MaIOTh
pesyasTaToM obir Ha pyHKaxX Kamitany (akuii, obniranii Ta iHmi LiHHI na-
nepH);

4) onepalii 3 KyniBIi-NpoaaXKy akLii Y4 YaCTOK y4yacTi B KOJTEKTHBHHX
{HBECTHIIMHHUX KOMIAHIAX;

5) onepauii 3 KyniBii-npoAaxy iHO3eMHOI Ta HAl[iOHABEHOT BAITIOTH Ha
BHYTpIiIUHBOMY BaJIFOTHOMY PUHKY;

6) onepalii 3 BIAKPHTTS NOTOYHUX Ta JAEMNO3HTHHX PaxyHKIB y Halio-
HaJBHUX Ta iHO3EMHHUX (IHAHCOBUX yCTaHOBaX;

7) onepaii 3 HaJaHHA KOPOTKOCTPOKOBUX (MEHIIE POKY), CEpeAHbO-
CTpOKOBHUX (Bil 1 10 5 POKiB) Ta JOBrOCTPOKOBHUX (MTOHAA 5 POKiB) KPEAUTIB
B ONepalifgx 3a y4acTIO pe3HICHTIB AepkaB-uieHiB €C;

8) HagaHHA POLIOBUX MO3HK;

9) nmopyka, rapaHTii Ta NpaBa 3acTaBH;

! Mus.: Capau 286/82 & 26/83, Luisi and Carbone v. Ministero del Tesoro (1984) ECR
377, (1983) 3 CMLR 52.
? Nlus.: Cnpasa C-222/97, Manfred Trummer and Peter Mayer (1999) ECR 1-1661.
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§ 9.1. TonsaTTa KaniTany Ta pyxy kanitany. [Ipuauun ceoboau pyxy Kanitary

10) 3niliCHEHHS I1aTEXIB, N0B’I3aHUX 31 CTPaXyBaHHSIM;

11) pyx KaniTaqy nepcoHajbHOIO XapakTepy — MO3HMKH, OKEPTBH Ta
J0Tallil, OTPUMaHHS CNIAJLIMHH, ToralleHHs OOpriB eMirpaHTaMH B KpaiHi
iX MonepeaHbOro MPOXKHMBAHHA TOLLO,

12) ¢pi3uuHui IMIOPT Ta eKCropT MaiiHa (LIHHUX manepiB Ta 3aco0iB
1aTeXxy Oyab-siKOro BHIY);

13) iHun BHAM pyXy KamiTany (BiJIIKOZYBaHHSA LIKOAH Ta 30HTKIB,
KOMIIEHCalil, 110B’A3aHi 3 3al0AiIAHHAM CMEPTI, BIALIKOAYBaHHS 3a po3i-
pBaHHs JI0TOBOPIB, I1aTEXKi, OB’ A3aHi 3 ABTOPCHKUMH IIPAaBaMH, TOLLO).

[Tonpu Te, Mo noamkeHHs JupekTHBHU PO pyX Kartitany 1988 p. 6yino
3aMiHeHO HopMamH cT. 63 Jorosopy npo aisasHicts €C, nepenik 3 Hdo-
Jatky 1 no JIMpeKTHBH i A0 CHOTOJHI HE BTPATHB CBOIO 3HAYEHHS Ta 3a-
CTOCOBYETBCS Ha MPAKTHL.

Bonunouac CITEC He po3rnaaae nepenik BUAIB pyxy Kamitany JonaTky
1 K BUUYEPIHHHA Ta TIIYMa4UTh HOro PO3IUMPIOBAJIBHO, BKIOYAIOUH 10
HbOI'0 CXOXi MpaBoBi IHCTUTYTH. Hanpuknaz, 3a ¢axtaMu Bixke 3ragyBaHol
cnipaBu Trummer ma Mayer ypsan ABcTpii BBaxkaB, 1110, OCKIJIBKH 1M0TEKa
"e 3raayerscd B Jloparky | 10 JIMpekTHBH PO pyX KamiTany, TO IPaBHIIo
HaLIOHAJILHOTO 3aKOHOIaBCTBA, 1110 3a00pOHSIE PEECTPALLit0 iNOTEKH B iHILIH
BaJIIOTI, KPiM aBCTPIHCHKUX LIW/IIHIIB, HE € MOPYLLEHHSM [IPUHLHUIY BillbHO-
ro pyxy kanitaiy. [Ipore CITEC Bupiluus, wo xoya, 1ifCcHO, iMOTeKa PIMO
He 3ragaHa B JlomaTky, BiH MICTHUTH ayxe GNH3bKI MOHATTA: iHBECTHIUI]
B HepyXoMicTh (rpyna 2), rapaHrii Ta npasa 3actaBu (rpymna 9), a Takox
BM3HAYAE, IHO A0 PYXy Karlitamy Hajexarb, 30Kpema, Bci omepauii, 110
3[iHCHIOIOTHCS 3 METOI0 BUKOHAHHS JOTOBOPIB, a TAKOX MepeKasu MaiHa.
Sk Hacnigok — po3TiymauuBLIM nepenik JonaTky | po3uploBanbHO,
CHEC nowupus Horo i Ha inoTeKy.

[MTizniwe CITEC niareepaus, mo nojaoxeHHs ct. 63 JloroBopy npo mi-
anbHicTh €C 11010 PyXy KaITady CTOCYIOTBCH K «IIPAMHX» iHBECTHULIH,
TOOTO KaniTanoBKNaAeHb, 3AIHCHIOBAHMX LLTAXOM CTBOPEHHS Ta KyIiBJli
B)K€ HAsABHUX MiAMPHEMCTB 3 METOK 3abe3meueHHs ehekTUBHOT ydyacTi
B YMpaBliHHI T4 KOPNOPATHBHOMY KOHTPOJI, TaK i «mopThensHUX» iHBEC-
THUIH, 110 341ACHIOIOTECS Yepe3 NpuadaHHs akuid Ha GOHIOBOMY PHUHKY
BHHATKOBO 3 METOK (iHAHCOBOTO iHBECTYBAHHS Ta OACP)KaHHA [IPHOYTKY
6e3 Hamipy 3aiHCHIOBATH KOHTpONIb abo OpaTH y4yacTh B yNpaBliHHI KOM-
naHiero'.

' Nue.: O6’eanauni cnpasu C-282/04 ta C-283/04, Commission of the European
Communities v. Kingdom of the Netherlands (2006) ECR 1 9141.
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Tema 9. CoGona pyxy karitany B €sponeiicekomy Corosi

BianosigHo 10 3arajabHOTO MPHHIMITY, 3aKPIIEHOro y ct. 63 Jloroso-
py npo aisnsHicTs €C, 3anpoBamkeHHs 0OMEXEHb Ha PyX KamiTaly i nja-
Texi Mix aepkaBaMu-uieHamy €C Ta aep:kaBaMH-wieHaMH H iHLIUMM
KpaiHaMHu 3a60pOHEHO.

OCHOBHO BIAMIHHICTIO CBOOOAM PYXY KaliTajy Bij PELITH CBOOOA
(nepecyBaHH# (pyXy) ocif, ToBapis i nocnyr) € Te, wo cT. 63 JloroBopy
npo AisasHicTs €C 3aCTOCOBYETHCH HE3aIEKHO Bil 4IE€HCTBA AEPKaBH
B €pponeiickkoMy Corozi. TUM caMMM LOA0 PyXy KamiTany i niaTexis
y €C sk 3aranbHe MPaBUJIO BCTAHOBJIEHO PEXHM Hai6inb1IOro Cripu-
suua (PHC), skuit nepenbayae, mo ¢$piHaHCOBI MOTOKM 3 yCiX KpaiH
perymoloThcs Ha piBHHX ymMoBax. [0710BHOMO NPHYHHOO 11 3aMpoBa-
IKeHHs wiel JibepaabHOi HOPMHU cTajla HeoOXiJHICTh BIAKPUTTA PUHKIB
¢GinancoBux nocayr (6aHKIBCBKOTO, CTPAXOBOTO CEKTOPIB), @ TAKOX
CNpOLIEHHs NMPOUEAYPH 1HO3EMHOTrO iHBECTyBaHHA. Y cnpasi Sanz de
Lera' CITEC BU3HAUYUB, 1O MON0XKEHHS cT. 63 JJoroBopy npo HisiabHICTh
€C Tak camo, gk i cT. | [IlupekTHBH npo pyx kanitany 1988 p., MawoTh
npaMy Zil0 i MOXYTh OyTH 3acTocoBaHi 6e3mocepesiHbO B HalliOHAb-
HOMY Cyai MPUBAaTHUMH ocobaMM ANnd 3aXUCTy CBOiX Cy0’ €KTUBHHX
npas.

HesBaxkalouu Ha 3arajibHy CXOXICTb PETYTIOBAHHA pyXy KaliTany
i3 perymoBaHHAM iHIIKX cBoboa pyxy Buyrpimnsoro punky €C (To0-
BapiB, pobiT, nepecyBanHs poboyoi cuim), yxe 3 camoi cT. 63 Jloroso-
py npo aisasHicTe €C BUNIMBA€E 04YEBUIHA BIAMIHHICTE CBOOOIH PYXY
Kamitany:

«Pyx kanimany misc Oepocasamu-unenamu €C ma midxe oepocasamu-
yneHamu 1 iHWUMY KPATHAMU MAE Pe2y1io8amucs 00HAaKoeo, 6e3 6y0b-aKux
0OMeNHCEHb Y.

CIIEC nocniioBHO BU3HABAB MOPYIIEHHSAM NMPUHLHUITY CBOOOAH PyXy
Kamnitany Taki HalllOHaJdbHI 3aX0OH, K BUMOTa A€HOMiHYBaHHS BaJIIOTH
inoTeuHoi 3acTaBM BUKIIIOHHO Y HalliOHaldbHIH BamoTi?, 3aKOHO/IaBYa 3a-
fopoHa npuadaBaTH pe3uCHTaMy AepiaBu-uneHa obirauii, eMiToBaHi 3a
KOPJOHOM B IHLIIH AepXkaBi-uleHt’.

! Nus.: Cnipasu C-163,165 & 250/94, Criminal Proceedings against Lucas Emilio Sanz
de Lera and Others (1995) ECR 1-4821.

2 Jlus.: CupaBa C-464/98, Westdeutche Landesbank Girozebtrale v. Friedrich Stefan
(2001) ECR I-173.

3 us.: CnpaBa C-478/98, Commission v. Kingdom of Belgium (2000) ECR [-7587.
Jlus.: Cripasa C-478/98, Commission v. Kingdom of Belgium (2000) ECR 1-7587.
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§ 9.2. BunaTky (103B0sIeHI OOMEXEHHS) 3 NPUHIMITY CBOOOAH pyXy Kamitany...

s § 9.2. BunsaTkHu (103BOJI€HI 00MEKEHHS)
3 NPHMHIUNY CBOOOAM PyXy KamiTaay
Ta iX 3aCTOCYBAHHHA

Crarts 63 Jorosopy mnpo aistibHicTs €C 3aboponse Oyap-saki oOMexeH-
Hs Ha cBOOOLy pyXy KalliTaly Ta IUIaTexXIB y BIJHOCUHAX MIX JeprxaBaMH-
yneHaMu €C Ta y BiIHOCHHAX MK JieprkaBaMu-uienamu €C, 3 oqHoro 60Ky,
Ta TPeTiMH KpalHaMy, 3 Apyroro GOKY, y Mexax NoJoxKeHb, repeadaiueHnx
JorosopoM. Taknum YMHOM, BUXOAA4M 3 JOTiKK cTaTTi 63 JloroBopy 1po
pisabhicTs €C, xoua cBobo/1a PyXy KamiTany Ta Matexis He € abCONIOTHOLO,
0OMEXEHHS MOXYTh BCTAHOBJIIOBATHCA JIULIE Y THX MexkKax, 1o nepeada-
yeHi caMuM [JoroBopom npo misibHicTs €C.

[Mo-nepuie, 3rigHo 3i ¢1. 64 Jorosopy npo aisnbHicts €C €Bponei-
cbkuit Coro3 Ta OKpeMi JeprkaBH-4JIeHH MatoTh [IPABO 33CTOCOBYBATH 100
iHIIMX KpaiH Oyab-iki oOMexeHHs, o icHyBanu Ha 31 rpyaHs 1993 p.
(y Bunaaky Ectonii Ta Yropumnu — Ha 31 rpyans 1999 p.) srigHo 3 Hadio-
HaJbHHUM MpaBoM uu npaBoM €C wogo pyxy KamiTaay A0 4d 3 IHIIHUX
KpaiH i3 3aJyYeHHSAM [PSMHUX IHBECTULIH, IHBECTHLIH Yy HEPYXOMe MaiHo,
11010 MiANPHEMHULILKOI TisIBHOCTI, HaaHHs iHAHCOBUX MOCHYT UM J10-
IyCKY LIiHHHX MarepiB Ha pUHKK KamiTamy.

Sk 3a3HauyaeTheA y 4. 2 cT. 64 JJorosopy npo aisnbHicte €C, xoua
[IparHeHHs JOCATTH AKHaHO611b1I0T cBOOOAM y BIIBHOMY pYCi KaliTay Mix
JeprKaBaMH-4IEHAMH Ta TPETiMH ocobaMu € MeToo, €Bponeiicbkuii [lap-
n1aMeHT Ta Paga €C, airoun BiAnoBiAHO 10 3BMUaHHOT 3aKOHOTBOPYOI MpoO-
Le/lypH, NIPUHMAIOTh aKTH ILI0JI0 PYXY KamiTany [0 TPeTiX KpaiH 4M 3 TPeTixX
KpaiH, 110 33a0X04YIOTh MpPAMi IHBECTULIT (BKJIFOMHO 3 iHBECTHULIIAMHU y He-
pyxoMicTb) abo CTOCYIOTbCA HafaHHS (iHAHCOBHX MOCIYT UM JOMYCKY
LIHHUX namnepiB Ha puHKH Kanitany B €C. biasur Toro, 3rigHo 3 4. 3 cT. 63
Horosopy npo aisibHicTs €C Pana €C (i auie BoHa!), Ail04# BiANOBIIHO
J0 crieliajIbHOI 3aKOHOTBOPYOI [IPOLeJYPH, MOXKE OJHOCTAHUM roI0Cy-
BaHHAM TiCJI KOHCYJbTaliH 3 €BponedchkuM [lapiaMeHTOM 3aIpOBaIXKYy-
BaTH 3aXO0/IH, L0 33 CBOEIO MPUPOAOI0 € KPOKOM Hasan y npaBi €C 3 nUTaHb
nibepanizauii pyxy Kanitany A0 TPeTiX KpaiH 4 3 TPETiX KpaiH.

Hamni ct. 65 Jlororopy npo aisuiehicts €C nepeabayae, 10 NPUHLMI
BLIBHOTO PYXy Kamitany Ta miarexiB y €C He BIUIMBA€E Ha MPaBO KOAHOL
aepxaBu-uneHa €C BiINOBIIHO pearyBaTH 3a HagsBHOCTI 3a3HayeHux y Jlo-
roBopi 1po aisnbHicth €C 06CTaBUH, a caMe:
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Tema 9. Cpobona pyxy kanitany B €eponeiicbkoMy Corosi

a) 3aCTOCOBYBATH BIAMOBiAHI MOJOXEHHS CBOTO MOJATKOBOTO IMpPaBa,
IO BUPI3HAIOTh IJJATHUKIB MOAATKIB 13 BIAMIHHHUM CTaHOBHLIEM 3 OISy
Ha Miclte ix nepeOyBaHHA YM MiCLle, € IHBECTOBAHO 1X KaltiTal,

6) BIKMBATH BCIX HaJIeXHHUX 3aX0MiB Ul 3an00iraHHs MOPYIIEHHIO Ha-
HiOHANBHUX 3aKOHIB Ta Mi3aKOHHUX aKTiB, 30KpeMa y cdepi onoaaTkyBan-
Hs Ta MpyAEHUiHHOro HarAAy 3a GhiHAHCOBHMH yCcTaHOBaMH, abo 3ampo-
BaJDKEHHS TIPOLEAYPHU ACKIapyBaHHA PyXy KamiTaly 3 MeTolo 30HpaHHs
aAMiHICTPaTHBHOT YU CTAaTHCTHYHOI iHpopMaLil, ab0 BKXHBATH IHIIKUX 3a-
XOJiB, BUIIPABIAHHX 3 TOUKH 30pYy 3abe3redeHHs CyCHiIbHOTO TOPAIKY Ta
Oe3rexH.

Ak 3a3HayaeThes y 4. 2 cT. 65 Jloroopy npo misuibHicTe €C, Ha3BaHi
BHIlEe OOCTABHHH (TaK 3BaHI «J03BOJIEHI OOMEXKEHHS») TOBUHHI 3aCTOCO-
BYBaTHCS 3 ypaxyBaHHAM 00MexeHb Ha cBOOOAY 3acHYBaHHA, IO € CyMic-
HumH i3 uuM JlorosopoM. Boanoyac 4. 3 cT. 65 ADEC nepenbauae, 10
3aCTOCYBaHHs JI03BOJICHHX OOMEXEHb HE MOXKe OYTH 3ac000M CBaBiNbHOI
JucKpuMiHaLii abo npuxoBaHoro obmexeHHs cBOGOIM pyxy KamiTany Ta
IJ1aTexXiB ycyTieped 3aranbHil 3a60poHi, 3a3HadeHii y ctT. 63 JloroBopy npo
nisneHicTs €C.

3 TOUKH 30py Kona cy0’€KTiB, 10 SKMX MOXYTh 3aCTOCOBYBAaTHCA BH-
HATKH 13 3aralpHOTO MPUHLMITY cBoOONM pyXy Kamitany, npaso €C posz-
pi3HsE 2 6UOU MAKUX BUHAMKIS.

Iepwuii — 1e AMCKpUMIHALi#HI 0OMeXYyBabHI 3aX0/H, AKi 3aCTOCOBY-
I0TBCA OO KaniTany 3 iHwux aepxas-unedis €C. Taki 3axonn € 3a60po-
HEHMMH K HECYMICHI 3 GyHIaMeHTaabHUMHU NpHHIMnamMu npasa €C.

JIpyzuti — HeIUCKPHUMIHALIHHI 3aX0H, IO 3aCTOCOBYIOTHCSA OIHAKOBO
70 Beix inBecTopiB. HeanckpuMiHauiiHi 3aX0H, 3a 3aralibHHUM TIPaBHIIOM,
€ J103BOJIEHHMH, aJie 33 YMOBH, LI0 BOHHM CMHPAIOTLCA HA 00’ €KTHBHI Ta
cTabinbHI KpUTeEpil, 3a3aeriab ONMPUIIOAHEH] Ta BUNPaBAaHi HeoOXiTHic-
TIO 3aXUCTY MyOJIi4HUX iHTEpeciB. AJle HaBiTh 338 HASBHOCTI BCIX HEOOXia-
HHX YMOB HEJHMCKPHMMIHALIHHI 3aX00H MaloTh BilMOBIAaTH MPUHIKIY
nponopuiiHocTi, TOOTO BiANOBiZaTH MeTi, AIKOT NepeadayaeThes AOCATTH.

Bonnouac, sk ycranosus CIIEC, y chepax, e BincyTHs rapMoHizaiis
3akoHonaBcTBa Ha piBHI €C, nepkaBH-4IeHH MAKOTh IIPaBO 3aPOBAIKY-
BaTH Oy1b-AKi OOMEKEHHS Ha BUILHUH PyX KaIliTaTy Ha CBiii pO3Cy 3 METOIO
3aXHCTy CYCIIBHMX iHTEpEeCiB 32 YMOBH JONEepPXKAHHS MPUHUMITY MTPOIIO-
puiitHocTi'. 30Kpema, nepxaBH-4JIeHH HE NM030aBNAIOTECS NPaBa BCTAHOB-
Ar0BaTH 0cOoOMMBOCTI ONOAATKYBaHHS OKpeMHX ¢y0’€KTiB YM onepaiii

! Mus.: CnipaBa C-503/99, Commission v. Belgium (2002) ECR 1-4809.
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§ 9.2. BunaTky (103BosIeHI 0OMeXeHHs) 3 NPUHLHITY CBOGOAN pyXy KaniTay...

y ABOCTOPOHHIX yroaax Mix co6oro. Sk 3asnauus CIIEC y cnpasi
Damseaux!, 0cKinbky ynHHE NpaBo €C He BCTAHOBNIOE 3arajbHUX KpHTe-
piiB 1S PO3MO/ITY KOMIIETEHLIT MiX A€pPKaBaMU-YIE€HAMH 3 [IMTaHb yCy-
HeHHs MoJBiiiHOro onofatkyeauHs y Mmexax €C, ¢1. 63 Jlorosopy npo ai-
anpHicTh €C (3aranpHa 3a00poHa Ha oOMexeHHs cBOOONy pyXy KamiTamy
Ta IJIaTeXiB) He 3a00pOHAE NBOCTOPOHHIX Yro OO0 OHOJaTKyBaHHA,
BiAMOBIAHO 10 AKMX IMBIAEHIH, CIJIAYEH]I KOMIAHIEI B OOHIA depxaBi-
yneHi akKiOHepOoBi, AKU MellKae B IHIUIH JAep)KaBi-diIeHl, TigIsAraoTh
OMOJIATKYBaHHIO B 000X JiepxaBax-ujleHax, a BiJl Aep)kaBu-4ieHa, A€ Npo-
’MBAE TaKHi aKkuUioHep He 3000B’A3y€Thcs OE3YMOBHO YCYHYTH TaKe I10-
aBifiHe omonatkyBaHHs. B iHwii cnpasi Block’ CITEC 3a3naums, WO No-
noxenus Jloropopy npo aisnsHicTh €C npo ¢cBoboay pyXy KamiTtany He
3a00pOHAIOTE AepxkaBi-uneHy €C npuiiMaTi 3aKk0HONABCTBO, AKe O He na-
BAJI0 MOXKJIMBOCTI BPaxOBYBaTH N0JaTOK Ha CNaJlUKHY, CIIa4eHHH cnai-
KOEMLIEM B iHIUI# NepkaBi-uiieHi, TpM ONOAATKYBaHHI B NEpLUii aepxkaBi-
yseHi, Je BIAKpUNacs crnaalliHa.

Y cnpai Commission v. Portugal’? CIIEC po3rasaaB JeriTUMHICTb
NOPTYTaJIbCHKOIO 3aKOHOaBCTBA, 110 00MEXKYBaJI0 iHO3EMHY y4acTh y pe-
NPUBATH30BaHHUX MiJNPHEMCTBAX MaKcHMasbHUM po3MipoM B 25% i Bu-
maraJio BiJ Oyab-skux cy6’ekTiB, ki Oaxkanu npundary 10 i Ginblle BiacoT-
KiB y CTATYTHOMY KaniTajli peripuBaTU30BaAHUX I1iANPHEMCTB, OJEPKaHHA
nonepeaHboro 103801y Minicrepcra dinaHcoBux cnpas [lopryranii.
CIIEC po3ainus ui 2 3axoa4 Ha: AUCKpUMiHaNiliH1i (BUMOra y4acTi B po3-
Mipi He Ginbiie 25 %), 3acTocyBaHHA AKOTO MOXKe OYTH BUIIPAaBAaHO TiJIbKH
Ha I1iACTaBi 3aXUCTy NYONIYHOro NOPSIAKY, CyCIIIBHOT O€3NEKH i OXOpOHH
3710pOB’sl, | HeANCKpUMIiHaLHHU# (BUMoOra 103801y Ha ydacTb noHas 10%).
O6uaBa 3axonu Oyyno BU3HAHO TaKUMH, L0 MOPYIIYIOTh 30008’ 13aHHA
IMopryranii woao 3ade3neyeHHs cBOOOIN PyXy KaliTany SK HENPHIYCTUMO
0OMeXyBabHi 1 TaKi, L0 He BiANOBIAAIOTh MPUHLMIIOBY [PONOPLIHHOCTI.

B sranysaniii Butue cnpasi Commission v. The Netherlands (2006) CI1E€C
MaB Bi/IIOBICTH HA MMTAaHHA, YM BiANIOBIAA€ NPHHLMITY BiJIbHOIO PyXYy Kali-
Tajy 3anpoBajiKeHHs ypsjaoM Himepnanais Tak 3BaHol «3010TOI akLii»
Jlep>KaBH, 110 J1aBaja AepKaBi MOXUIMBICTE BIUIMBAaTH Ha NPUHHATTA KOPIIO-
paTHBHHUX pilueHb (30Kkpema, 0J0KyBaTH IIPHHHATTA pillleHb 3 HaHOIIbLI

' Ilus.: Cipasa C-128/08, Jacques Damseaux v. Etat belge [2009], ECR 1-06823.

? lus.: Cupasa C-67/08, Margarete Block v. Finanzamt Kaufbeuren [2009] ECR 1-883.

3 Jlus.: Cnpasa C-367/98, Commission of the European Communities v. Portuguese
Republic (2002) ECR 1-4731.
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