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BCTYN

[lng po3BMTKY EKOHOMIKM W couianbHOI cdepu B AepXkaBi Benuke
3HAYeHH$S1 MAE HaNexHe peryntoBaHHS NOAATKOBMX BIAHOCUH, agXe ue
3abe3neyye 3 04HOro HOKY HasABHICTb HEOOXiAHMX DiHAHCOBMX pecypcCiB
Ans 3abe3neyeHHs 3aBAaHb i PYHKLUIN OepXaBu, @ 3 iHWOro — CApusie
€KOHOMIiYHOMY nporpecy.

OpHMM i3 OCHOBHMX 3aBAaHb MOAATKOBOI MOMITUKM AEPXKABM € A0-
TPUMaHHg 6anaHcy nybniyHMX Ta NPUBATHMX iHTEpeCiB Npu cnaati no-
[aTkiB. [apaHTieto 3abe3neyeHHs NpMBATHOIO iHTEPECY € MOX/IMBICTb
NNaTHWKIB NOAATKIB BU3HAYaTV Ans cebe onTMMasnbHy MOAeNb ONOAAT-
KYBaHHS LWNSXOM BUKOPUCTaHHS MPAaBOMipHMX 3ac06iB Ta iIHCTPYMEHTIB,
L0 peani3yeTbCs Yepes NoAaTKOBE MIaHyBaHHS. [IparHeHHs nnaTHUKIB
nopatkis obpatn ang cebe Hanbinblw 3pyyHy GopMy CnaaTh NOAATKIB,
3MEHLWMWTM 33aKOHHMUM LUNASXOM PiBEHb MOAATKOBMX BUTPAT € LINKOM
NPUPOOHMM i 3pO3YMINUM. 3 OCTaHHIM Yac IHCTPYMEHTM NOLATKOBO-
ro NJaHyBaHHS, 30KpeMa 1 MiXHapoaHi, Habynn akTMBHOIMO PO3BMTKY
M CYTTEBO YAOCKOHANMAMCA. XOo4a Le MAE NMO3UTUBHMUIA BMNAMB i 3abe3-
neyvye 3Ha4YHy €KOHOMIl0 AN MAaTHUKIB MOAATKIB, iIHTEPECH AepXKaBu
NPy LbOMY BPaxXOBYHTbCS HE 3aBXAM, afXKe HaAXOLXKEHHS Ao Broaxe-
Ty BHACNifOK MOAATKOBOrO MiaHyBaHHA OOEKTMBHO 3MeHLWYHTbCS. Y
3B'I3KY 3 MM AepXKaBi BaX/IMBO BU3HAYUTM YiTKi, LOCTYMNHI Ta NpaBub-
Hi MexaHi3Mu 3abe3neyeHHs cnpaBennmBoro 6anaHcy iHTepecis. Oco-
611BO rocTpo CTOiTb Npobnema B cuTyauii, KoM CKNAaAHO BU3HAUYNUTH
XapakTep NOBeLiHKM NIAaTHMKA NOAATKIB NpU 34iMCHEHHI NO4ATKOBOro
NNaHyBaHHA Ha NpeaMeT NPaBOMIipHOCTI, aike BOHa GOpManbHO MOXe
He MiCTUTV NPAMMX NOPYLUEHb NPUMUCIB NOAATKOBOIO 3aKOHO4ABCTBA,
OfHAK 3a CBOIM 3MIiCTOM MaTu 03HakM HenobpocoBicHOCTI. Ha Haw
nornsig, us npobnemMa Ha CbOroAHi € OAHIEN i3 HAMBINbLW CKNAOAHUX Y



peua §.B. 3micT, npaBoBi 3aco6u Ta Mexi NOAATKOBOrO NAaHyBaHHS:
3apybixHWI AOCBIA Ta YKpaiHCbKa NpakTUKa

NoAaTKOBOMY MpaBgi, y NPaBOBOMY PEry/BaHHI LbOro acrnekTy HasiBHa
nporanuHa.

Po3B'13aHHSA BKa3aHoi npobnemu Hemoxnuee 6e3 HanexHoro Te-
OpeTMKO-NPaBOBOro OBIPYHTYBaHHS 3MICTy MOAATKOBOrO MNaHyBaHHS,
Moro MeTu Ta 3acobis. Pa3oM 3 TUM BaX/IMBO BM3HAUMTU HE TiNIbKu Teo-
peTuYHi 3acafiM NOAATKOBOTO MaHYBaHHS, a i BCTAHOBUTU, IKUM YUHOM
[lep)aBa Ma€ pearyBaTv Ha Le sBMLUE, SKi NPaBOBi MeXi HeobxifHo
BCTAHOBMTH, SKi KpUTEpii 3aCTOCyBaTV AN BM3HAYEHHS NpPaBOMipHOC-
Ti OiK nnaTHMKA NOAATKIB, Y 9Kik npasoBin dopmi ix 3akpinutu. [oci
3a/IMLIAKTLCS HEBPEryNbOBaHUMM MUTAHHA, 9Ki NPaBOBi Hacnigku no-
BMHEH MaTu (aKT 3/10BXMBaHHS NpaBOM 3 OOKy MNaTHMKIB NogaTKi., y
KOMMeTeHLii SKoro opraHy Ma€e ByTu OuUiHKA YM NepeoLiHKa Taknx Ain.
HanexHe BMpilIEeHHS UMX MUTaHb HA 3aKOHOAABYOMY PiBHi HE MOBWH-
HO CNPUMMATUCS K NOTiPLIEHHS CTAaHOBMLLA NNATHUKIB NOAATKIB, afxe
33 YMHHMX YMOB Ha NPaKTULi TaKy OLIiHKY AAal0Tb MOAATKOBI OpraHu Ta
CyAM, KEPYKOUMCb BNACHUM PO3CYLOM, WO He XapaKTepHo Ans iMnepa-
TUBHOrO MeToAYy NPaBOBOrO peryntoBaHHS y GiHAaHCOBOMY npagi 1 no-
POIXKYE YMCNEHHI KOHDNIKTM Ta MPABOBY HEBU3HAYEHICTb.

MUTaHHIO MOAATKOBOro MJAHyBaHHSA MpPUCBSAYEHA yBara CBITOBOI
CNiNbHOTK, SIKa CMPSIMOBYE CBOI 3yCWNIS, 30KPEMA, Ha 0OMeXeHHs arpe-
CMBHOrO MOAATKOBOrO MaaHyBaHHS. [1pu LbOMyY Ha piBHI MiXXKHAapOOHMX
opraHisauii, iHcTMTyuin €Bponericbkoro Coto3y Ta B HauioOHaNbHOMY
3aKOHOAABCTBI 3apybiXXHMX KpaiH po3pobastoTbCs 3aX0aM LOAO Hedo-
NyLWeHHS NMOAATKOBMX 3/10BXMBaHb, SKi 3aBAAlOTb iCTOTHOI WKoam 6to-
[KETHWMM iHTepecaMm pi3HMX KpaiH. OLHMM i3 TaKMX iHCTPYMEHTIB € pea-
nizauig nnany BEPS, akui MicTUTb cMCTEMHI Npono3uuii Woao npotuaii
PO3MUBAHHIO NOAATKOBOI 6a3n. [epLui KpOKKM B HANPSIMKY MOro 4acTKo-
BOI peani3aLii 3anpoBagXyroTbCs B YKPaiHi, 0O4HAK BUKIMKAIOTb 3aneKy
[MCKYCit0 M LUIMPOKMIA CNEKTP AiaMeTpanbHO NPOTUAEXHUX AYMOK LWOA0
[LOLLINBbHOCTI TakMX KPOKiB. Y 3BA3Ky 3 UMM Ans YKpaiHW € BKpal Bax-
JINBO HEe TiNbKM BMBYMTK 3apybidKHMIA LOCBIA MPAaBOBOro peryntoBaHHS
NoAATKOBOrO NAaHYBaHHA, a8 M BUM3HAYUTU, UM OOLIMIBHO i SKOK MipoH
Cnif iMNNeMeHTyBaTH NpaBmaa CBITOBOro CMiBTOBAapMCTBaA Wono obMme-
YKEHHS NOAATKOBOrO MAAHYBAaHHS, IK BOHM BMJIMBAOTb HA HALLiOHAMbHI



Bctyn

€KOHOMiYHi iHTepecu. [piopUTETHUM € BMPILLEHHS ONTUMAsbHOI MOZeni
Ansa YKpaiHu, 0f4HaK Mo3uuis HAayKOBOi CMilbHOTU B LibOMY MUTAHHI He-
OOHO3HAYHa: YacTMHa haxiBLiB MPONOHYE 3aNpOBaAMTM BCi iHILIATUBK
CBITOBOrO CNiBTOBApMCTBa, WO6 He 3anuWmnTUCS Ha Y36iydi eKOHOMIY-
HWMX NPOLECIB 9K KpaiHa, IKa He MOAINSAE MiXHAPOAHI iHiLiaTMBK WoLo
NpoTMAiT pO3MMBAHHIO MOAATKOBOI 6asu, iHWA X — 3BEpTA€E yBary Ha
MOX/IMBi PU3MKM, NMOBS3aHI 3 MOriplWeHHAM MOAATKOBOro KaiMarty Ta
MOX/IMBOMY BiATOKY KaniTanis y 6inbL NOSAbHI OPUCOMKLIT.

MeTa Haworo MoHorpadiyHOro AOCAILXKEHHS NONAraE B 39CyBaHHI
3MICTy NOAATKOBOro MjaaHyBaHHS, NPaBOBMX 3aC06iB MOro 34iMCHEHHS,
BM3HAYeHHS MeX MOAATKOBOrO MiaHyBaHHS, MpaBoBOi GOpMM 3aKpi-
NNEHHS Ta MeXaHi3My 3abe3neyeHHs iX 4OTPUMAHHS, BHECEHHS Mpono-
3ULIM WOAO YAOCKOHANEHHS NOAATKOBOro 3aKOHOAABCTBA 3 YpaXyBaH-
HSM 3apy6iXKHOro AOCBIAY Ta 0COBNMBOCTEN NPABOBOrO peryatoBaHHA B
YKkpaiHi.

ABTOp YCBiAOMIIIOE, WO 3HAYHA YACTMHA 3 PO3MISHYTUX Y LA MOHO-
rpadii npobnemM € CkNafHUMM Ta OUCKYCIKHUMM, @ TOMY HE NpeTeHAYE
Ha iX KiHLEeBe BUPILLIEHHS.



pPo34IN 1.

TEOPETUKO-NMPUKJTAOHI ACNEKTU
AOCNIAXXEHHA MOAOATKOBOIO NJIAHYBAHHA

1.1. MoHATTA, NPpUMHUMNK Ta LiNi NOAATKOBOrO MaHyBaHHS

Y cy4aCHMX ymMOBax nodaTku CYTTEBO BMAMBAKOTb HA E€KOHOMIYHI
npouecu i po3BuTOK 6i3Hecy. 3abe3neunTn edeKkTUBHY LiS/IbHICTL Ta
AKiCHe ynpaBniHHA QiHaHCOBMMM pecypcamm CyOeKTM rocnofaptoBaHHs
MOXYTb JIMLLE NMPU HASBHOCTI pO3p06AEHOT HUMM KOHLENLiT yNpaBiHHS
noaaTkamu.

Ha cborofHi 3arafibHOBM3HAHUM € TOM (aKT, WO NpaBuia onoaat-
KYBaHHS$I, 30KpeMa piBeHb NOAAaTKOBOrO HaBaHTAXXEHHS, NpoLeaypa aa-
MiHiCTpyBaHHS MNOAATKIB, € OAHMM i3 AKTOPIB, WO BPAaXOBYKOTLCS NPU
30iMCHEHHI rOCNOAAPCHKOI AiaNbHOCTI. be3yMoBHO, e pakTop He Moxe
6yTM OCHOBHMM MNPU BU3HAYEHHI CTpaTerii BeLeHHs Bi3Hecy B LMBIiNi30-
BaHOMY CyCMiNbCTBI, OAHAK BiH € HEMAIOBAXXHMM, @ B YKpPaAiHi 3HAYHUN
NoAaTKOBMIA TUCK Ta HEAO0CKOHana NOAATKOBA CMCTEMA He CNpusoTb
PO3BUTKY NiANPUEMHMLTBA, LLLO HE LO3BONISIE HEXTYBATU LLUM (DAKTOPOM.

EdekTnBHe 34iMCHEHHS rOCNOAAPCHKOI AiSNIbHOCTI Ta NPURHATTS
BXX/IMBMX YMPaBNiHCbKUX pilleHb HEMOX/IMBE 6e3 nonepeaHbOro nna-
HYBaHHS BCbOrO MPOLLECY, MOUYMHAKOYM Bif, BUHUKHEHHS igei i o ocTa-
TOYHOI ii peanisauii Ta OTPUMaHHS 3aNNaHOBAHOIO pe3ynbTaTy. 3aX04Mm,
noTpibHI ANg AOCATHEHHS LiNOBOI MeTH, MatoTb ByTW Hanepen npoayMa-
Hi, 3 000B'I3KOBMM BU3HAYEHHSM BMKOHABLLiB, CTPOKIB BUKOHAHHS, MPO-
Mi>KKOBMX pe3yNbTaTiB, OLiHKM pU3MKiB ToWwo. EdhekTMBHE MnaHyBaHHS



1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

Ma€ 34iMCHIOBATMCS K HA MAKPOPIBHI, TaK i HAa PiBHI MiKPOEKOHOMIKM.
be3 uboro 6yab-ski Aii cybekTiB rocnogaptoBaHHs ByayTb XaOTUUHUMM
M 6e3CUCTEMHUMM, @ AOCATHEHHS BaXaHOro pesynbTaTy — HaA3BMYal-
HO yCKNIaAHEHWUM. BiaCyTHICTb YiTKOro nnaHyBaHHS Ha MAKpPOPiBHI Npu-
3BOAMTb 4O BiACYTHOCTI CUCTEMHMX EKOHOMIYHMX 3MiH, HEMOXIMBOCTI
MOAONAHHSA KPWU30BMX SBMLL, SKi Ha CbOTOAHI MaloTb Micue B YKpaiHi.
[MpobneMu nnaHyBaHHSA y chepi EKOHOMIKM MOB3aHi i3 HELOCKOHANNM
3aKOHOAABYMM PETYNIOBAHHAM, HeCTabinbHICTb Ta NOAEKYAM HM3bKA
AKiCTb IKOr0 NMPU3BOAWTL O HEMOXMBOCTI BU3HAUYUTM Ta peanisyBaTu
CTpaTeriyHi Wini Ta 3aBAaHHA ANns cybekTiB rocnoaaptoBaHHs [137, c.64].
Ak cnywHo 3a3Havae A.Marnanepigse, 34iMCHEHHS YNPaBAiHHSA JisNbHIC-
THO CyDEKTIB roCnoAaptOBaHHS BKJTOYAE Psih, BaXKIMBMX NPOLLECIB, TAKMX
SK MJaHYBaHHS, OpraHisauis, CTMMYNOBaHHS, KOOPAMHALIA Ta KOHTPO/b
[249, c.28-29]. No3a uMMK npouecammn He MOXe 3anuwatuca cdepa oi-
HaHCOBOI AifNbHOCTI, 30KpeMa i 0NoAaTKyBaHHS, Ika Tak CaMo Mae byTu
4iTKO CnnaHoBaHa. ToMy Cif NOrogMTMCS 3 AYMKOK BYEHMX MpO Te, Lo
npoLuec NoAaTKOBOro NAaHyBaHHSA € HEBILEMHOK CKNaL0BOK 3aranbHO-
ro npouecy ynpasniHHa disnbHicTio nignpuemcrea [310, c.77].

Sk cnywHo 3asHavatotb [1.6beuko Ta H.J/luca, nogatkm B igeani He
MOBMWHHI BM/JIMBATM HA BMOIp EKOHOMIYHMX pillieHb NiANpUEMCTBA Ta iC-
TOTHO 3MiHIOBaTK dinocodito 6i3Hecy. Toai IK Ha NpaKkTUL NOAATKM, BU-
CTYNaK4M HANMNOTYXKHILLUMM iHCTPYMEHTOM EKOHOMIYHOIO peryntoBaHHS,
BTPYy4aTbCs B chepy CTpaTeriyHMX pilleHb, HEPIAKO 3MYLIYOUMN Kapam-
HaNIbHO 3MiHIOBATM TaKTUKY Ai KOMMaHii. BaxnuBi pilleHHs Hikonn He
YXBaNOKOTbCS 6€3 ypaxyBaHHA PO3MipiB NOAATKIB Ta YNPaBAiHHA HUMMU
[67,c.200].

Came ToMy Takui dakTop, SK NOAATKM, iX 06CAr UM 3pyYHiCTb agMi-
HICTPYBaHHS, HE MOXHa irHOpPYBaTW YM MPUMEHLLIYBATU MOr0 3HAYEHHS
Npu 3L4iACHEHHI roCcnoAapcbKoi AisNbHOCTI. [1n9 BU3HAUYEHHS ONTUMaib-
HOi MogZeni cnaaTv NOAATKIB MAATHUK NOAATKIB MA€E 34IMCHUTU KOMM-
NEeKC 3aXO0A,iB, SIKi MOBUHHI ByTK CNNaHOBaHI 3a34aneriTb, WO 3yMOBJIOE
HeoOXiAHICTb Y 3AiMCHEHHI NOAATKOBOrO NAaHyBaHHs. [pu LboMy, npar-
HEeHHSI MNaTHWKA NOAaTKiB ONTUMI3yBaTU MOAATKOBI BUTPATU UM 3pO-
6uTV Npouec iX CnNaTh 3pyYHiliMM, BUKOPUCTOBYIOYM NPU LIbOMY fe-
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NoAaTKOBOIO MaaHyBaHHS

ranbHi METOAM, € LiJIKOM BUNpPaBAAHMM. TyT AOLINBHO HAaBECTMN MO3MULII0
Bigpomoro cypai Cina XeHaa, 9KMIM 3a3HaYMB, LLLO KHEMA HIYOro NOraHoro
B TOMY, W06 opraHi3oByBaTH CBOK pobOTY Tak, abu nnaTuTM gKoMmora
MeHLWe noAaTkiB. YCi Tak 4mMHATb: i 6araTi, i 6igHi, — i BOHM MakTb pa-
Lito. HixTo He 3060B93aHUIN NNATUTU DiNblLe, Hi’K TOr0O BUMAra€ 3akoH;
NnoaaTKM — Le NpUMyCcoBa OaHWMHA, a He AO0OPOBINbHUIA BHECOK» [227,
c. 9]. llk 3a3Havae 0.0Opntok, onoaaTKyBaHHS 9B1s€ COO0L0 3aKOHHE Bif-
Yy>keHHs npasa BnacHocti [290, c¢.49]. Ha Hawy aymky, nogaTkose nna-
HYBaHHS € peasibHMM BMPA3OM MPUHLMMY HEeAOTOPKAHOCTI NPMBATHOI
BNACHOCTI Ta BMCTYMA€E rapaHTielo Bif CBaBinng aepxasu. [Npaeo nnat-
HWKA MOAATKY OMTMMI3yBaTK CBOI NaaTexi A0 BHOKETY, He MOpYLIYHYM
npu LLbOMY 3aKOH, HE MOXe CTaBUTUCS Nif, CYMHIB.

MOXNMBICTb 34iMCHEHHS MOAATKOBOrO MJAHYBAHHA BWMAMBAE i3
3MiCTy NOLATKOBOro 3aKOHOAABCTBA, fike nepeabdayae HeofHaKoBI npa-
BMMA ONOAATKYBAHHSA AN19 Pi3HMX BUAIB AISNbHOCTI Ta Pi3HUX KaTeropin
NAaTHMKIB NOAATKIB.

[ng po3yMiHHS CyTHOCTI 3MiCTy, MEX Ta 3HAa4YEHHS NOAATKOBOrO nna-
HYBaHHS HEOBXiAHO PO3KPUTU MOr0 MOHATTS. DOPMyBaHHS BiAMNOBILHO-
ro MOHATIMHO-KATEropiMHOro anapaTty € BaXX/IMBMM 3aBAAHHAM HayKM
diHaHcoBoro npaga. epep TMM, 9K JOCNIANTU NEBHY KaTeropito, Heob-
XiAHO PO3KPUTH ii 3MICT, BU3HAUYUTM ii OCHOBHI Ta iCTOTHI O3HaKM.

Bu3HayeHHO NOHATTS NOAATKOBOrO MaHyBaHHS MPUCBAYEHi npaui
6aratbox yKpaiHCbKMX Ta 3apybidKHUX yYeHUX. Pa3om 3 TuMm, y 6inbLiocTi
HaYKOBMX AOCNIAXKEHHSX NOHATTS NOAATKOBOIO NIaHYBaHHS HE pO3Kpu-
BAETbCS MOBHOK MipO0, OCKIIbKM 3a4inatoTbCs IULLE OKPEMi acmekTH,
a 4YacTo BOHO OTOTOXHHOETHCS 3 NMPABOBMMM KaTeropisiMu, ski BYX4i 3a
3MicTOM.

Cnpoby neBHOT cMcTeMaTM3aLlii HAsIBHUX HAYKOBUX MiAXOAIB 40 BU-
3HaYeHHS MOHATTSA NOLATKOBOrO MaHyBaHHS nposena M. boHaapeHko,
NOLINSAKYM X HA TPU OCHOBHI FPYNM 3anexHo Bifg GOpMynOBaHHS [0-
NyCTUMUX MEeX NAaHyBaHHS. [epwa rpyna po3rngnae noaaTkoBe nna-
HYBaHHA K Aii NAaTHMKA NOAATKIB HA 3MEHLIEHHS CBOIX MOAATKOBUX
BigpaxyBaHb, HE 0OMEXYYMUCb NEBHUMM NMPaABOBMMM paMKaMu, apyra
rpyna, Hanmbinbl YncneHHa, oBMexXye Taki Aii paMKaMu 3akoHy (gomny-
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1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

CTMMe BMKOPMUCTAHHS BCiX AO3BOMEHMX 3aKOHOM 3acobiB), a TpeTs rpy-
na HayKoBLLiB, 4O SKOi HaNEeXMTb | BKa3aHa AOCAIAHMLS, HArOMOWYE Ha
HeoOXiZHOCTI BiANOBIAHOCTI TaKMX AiM NNATHMKIB NOAATKIB HE TiNbKK
NpaBoOBMM HOpMaM, a 1 ainosiv meTi [77,c.49-51].

OpHak, cnekTp AyMOK Npo 3MiCT N0AAaTKOBOrO MAaHYBaHHS HACTiNb-
KM LIMPOKWUM, WO He BMUCYETbCS B HaBEAEHi CMCTEMATM30BaHi rpymnu.
Tak, oKpeMi aBTOpM pO3rNg4aroTb NOAATKOBE MaHYBaHHA SK MpoLec,
L0 NpeACTaBASE CKNAA0BY YaCTUHY AEPXKABHOMO NMOAATKOBOr0 MEHeLXK-
MEHTY, CYKYMHICTb 3aX0AiB Ta METOAIB OpraHi3alii nogaTkoBmx BigHO-
CMH i3 MeTol 3abe3neyeHHs GOpMyBaHHS AOXiAHOT YAaCTMHM BrooXeTy
Ta BMIMBY NOAATKiB HA PO3BMTOK BMPOOHMLTBA Ta CoLianbHOi cdhepu
[336, c.215]. Cxoxunin nipxip sukopuctoBye C. CynpyHeHKO, kUi nig,
NMOAATKOBMM MNAHYBAHHSIM PO3YMIE CYKYMHICTb iHCTPYMEHTIB, METOA,B,
npuiomiB, cnocobis i 3acobis iHGopMaLiHO-aHaniTMYHOro 3abesne-
UeHHS$), 33 LOMOMOrO SKUX AEPXKaBHI OpraHu Ta CyOEeKTM rocnoaapio-
BaHHS peani3yloTb Ha 3aKOHOAABYiM OCHOBI MOAATKOBMMA MEXaHi3M i
Y3ro[pKytoTb NOBHOBaXEHHS i MYHKLIii B MOAaTKoBil cdepi npu nocTin-
HUX EKOHOMIKO-NOMITUYHUX 3MiHax. [TOHATTS MOAATKOBOrO NaHyBaHHS
B KOHTEKCTi pO3rnsigy MOro TEOPEeTMYHMX OCHOB, Ha LYMKY BKAa3aHOro
aBTOPA, CNif, TPAKTYBATU 9K KOMMIEKCHE SBULLE: MO-NepLue, 9K CUCTeMy
OpraHiB ynpaeniHHA MOAATKOBMM MPOLLECOM, NO-Apyre, K CYKYMHIiCTb
npaBua i BUMOT, WO perfaMeHTyoTb NOAATKOBI Aii, @ TakoX 06yMoB-
NIOK0Tb 3aX04M NOAATKOBOI BianosiganbHocTi [407, c.196]. Pazom 3 TuMm,
Ha Hale nepeKkoHaHHs, NOLATKOBE MAAHYBaHHS CNif poO3rnsgatv sk
LiSNbHICTb NNATHUKIB MOAATKIB, @ HE Aep)XaBW Ta ii OpraHis, OCKiNbKK
OCTaHHI 34iMCHIOTb GOPMYBaHHS Ta peasi3aLito NoAaTKOBOI NONITUKM,
3abe3neyyoTb aaMiHICTPYBaHHS NOAATKIB, LLO He C/lif, OTOTOXHIOBATH 3
NMOAATKOBUM MIAHYBAHHAM.

Ak 3a3Havae O. binoiBaH, NogaTKOBE NAaHYBaHHA — Ll KOMMEKC
HayKoBO OOrPYHTOBAHMX i NPaKTMYHO [AOLINbHMX OpraHisauinHo-eKo-
HOMIYHMX 3aX0L4iB NIATHMKIB NOAATKIB, CMPSIMOBAaHMX HA MaKCMMaAJIbHE
3MEHLUEHHS PU3KMKIB, NOB'A3aHMX i3 ONOAATKYBAHHSM roCNOAAPCHKOI Ai-
SNbHOCTI NIANPUEMHULBKOI CTPYKTYpU [72, €. 339]. Mu BBaXxaeMmo, Wwo
3MEHLIEHHS pU3MKIB, TUM Binblue MakCMMasnbHe, MoXe ByTH TiNbkK oA -
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Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

HWUM i3 TAaKTUYHMX 3aBAAHb NOLATKOBOrO MJAHYBaHHS, @ He MOro CTpa-
TEriyHo MeToH.

|. BnaHk BM3HAYa€ NOAATKOBE MAHYBAHHS SK BaXMBWIA eTan pos-
pobKM MOAATKOBOI MOAITMKM MiANPUEMCTBA, CNPSAMOBAHUM HA BWM3HA-
YeHHSs NN1aHOBMX CYyM MOro NoAaTKOBMX NaTeXiB y ManbyTHbOMY nepio-
Li ¥ po3pobku rpadika ix cniati (NofaTkoBOro NAaTiXXHOMO KaneHaaps)
[74. c.430]. OgHak, HacnpaBsai, NOAATKOBE MAaHYBAaHHS He 0OMEeXy€eTb-
€S NMIAHYBAHHAM CYM MOAATKOBMX MAATEXIB Ta BU3HAYeHHS rpadiky ix
CNiaTu, MOro LiNi Ta 3aBAaHHS 3HAYHO LWMPLLI.

MNepeBaXkHa BinblUiCTb HAYKOBLIB pPO3rNa4al0Tb NOAATKOBE NAaHy-
BaHHA SK AiSNIbHICTb, CNIPAMOBAHY Ha OMTMMI3aLit0 YM MiHiMi3auito no-
[LaTKOBMX NnaTexis.

Tak, Ha gymky C. CyTupiHa, nofaTKoBe MaaHyBaHHS — AOMYCTUME 3aK0-
HOZABCTBOM 3HWMKEHHS 3arasibHOr0 NOAATKOBOIO TAraps Qi3anyHUX i topu-
ONYHMX 0Ci6. JoCNiAHUK BBAXAE, LLLO 3aBAAHHAM NOAATKOBOrO M/aHyBaH-
HSl € MaKCMMi3aLig OXO0AIB 33 paxyHOK MiHiMi3auii nogatkis [408, c. 119,
131]. Jl. €Epic cTBepAXYE, WO NOAATKOBE MAAHYBAHHS — Le AiSUIbHICTb 3
pO3pobKM Ta NPAKTUYHOIO 3aCTOCYBAHHS CXEM, SIKi L03BOMSAOTb 3HU3UTH
NOAATKOBMI TUCK, Lie METOAM i 3axX04u, CNPsSIMOBAHI Ha 36ibLUeHHS KO-
LWTiB, SIKi 3aNMLWIAOTLCS B PO3NOPAMIKEHHI NiANPMEMCTBA MiCNS CnaaTtu
HanexxHux nofatkis [185, ¢.76]. MoaibHy nosuuito 3anmac i C. MNenenses,
Haro/IoWyHUM, WO NOAATKOBE MIAHYBAHHA MOXHA BM3HAUMTK 9K Opra-
Hi3aLit0 AiSNbHOCTI NAaTHMKA NOAATKIB TAaKMM YMHOM, WO6 MiHIMi3yBaTH
Moro nofaTkoBi 3060B%3aHHS Ha cTabinbHMIA Nepion 6e3 nopyleHHs by-
KBM M oyXy 3aKOHY. [HaKLIe KaxKy4un, BOHO 03HAYaE BMOIp MiX pisHMMM Ba-
piaHTaMM LisNIbHOCTI FOPUAMYHOI 0COOM Ta PO3MIlLLEHHS MOr0 aKTMBIB A4
[OCATHEHHS MOX/TMBO BiNlbLL HU3bKOMO PiBHS NOAATKOBMX 3000B*13aHb, SIKi
BMHMKAIOTb Npu LboMy [274. ¢.578]. A. Mapuyk TakoX BBaXae, LLO NoaaT-
KOBE MIaHyBaHHS MOXHA BM3HAUYUTM K MIAHYBAHHS KOMEPLIMHOI 1 iH-
BECTULLIMHOT AiSNbHOCTI OPUANYHUX | Pi3nYHMX OCiB 3 MeTol MiHiMizauii
nopatkosmx nnatexis [260, c.19].

@. AouMramoBa po3rngfaE MoAaTkoBe MAaHYBaHHS (K CYKYMHiCTb
NJAHOBUX AiM BiAMOBIAHO A0 MOAATKOBOI MONITUKM, OOEAHAHUX Y EAUHY
CUCTEMY A, CNPAMOBAHMX Ha MAaKCMMaJslbHE BPaxXyBaHHS MOX/IMBOCTEW
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1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

ONTMMI3aLii MOAATKOBMX MNATEXIB Y paMKax 3arajibHOro CTpaTeriyHoro
NAaHyBaHHS B MiANPUEMHULBKMX CTPYKTYypax [42, ¢.137].

A. €EniceeB fa€ BU3HAUYEHHS MOHATTS NMOLATKOBOMO MJAHYBAHHA $K
npouecy po3pobKku Ta NPakTUYHOIO 3aCTOCYBaHHS CXEM, WO A03BONS-
H0Tb 3HM3WUTU MOJATKOBMI TUCK, Lle METOAM M 3ax0Au, CNPSIMOBaHI Ha
36inblEHHS 06ir0OBMX KOLUTIB, WO 3a/MLLIATLCS B PO3MOPSAXKEHHI Nif-
npuemcTBa nicns cnnati nogatkis [181, ¢.10].

[HWi HayKoBLi CyTb MOAATKOBOrO MAaHyBaHHSA Hauyatb y TOMY, WO
BOHO € OCHOBOKW (DOpPMYBaHHS MNOAATKOBOI MOMITMKM MiANPMEMCTBA
i nepenbayae BMOIp MiXK Pi3HWMMKM BapiaHTaMM 34iIACHEHHS QiHaHCo-
BO-TOCMOAAPCHKOI AiNIbHOCTI MiANPUEMCTBA M PO3MILLEHHS MOMO aKTu-
BiB 3 METOI AO0CATHEHHS HAMHMXKYOro piBHS NMOAATKOBMX 3060B13aHb,
O BMHMKAKTb NPU LIbOMY. B OCHOBiI MOAATKOBOrO NA3HYBAHHS NEXMUTb
MaKCcMMasbHe BUKOPUCTAHHS YCix nepenbayeHnx 3aKOHOM Mifbr, a Ta-
KOX OLiHKA MO3MLii NOAATKOBMX OPraHiB Ta ypaxyBaHHA OCHOBHUX Ha-
npsMiB NOAATKOBOI, OHOAKETHOT Ta iHBECTULIMHOT MONITUKM AepXKaBu
[75,¢c.310].

M. boHAapeHKO nig NOHATTAM «NOAATKOBE MaHYBAHHS» PO3MNSAa€E
LiSNbHICTb NNAaTHMKA NOAATKIB, CNPSIMOBAHY HAa Po3pobneHHs cTpaterii
Ta Ha nofanblue ii 4OTPMMAHHS CTOCOBHO 3MEHLEeHHs 06cary noaatko-
BMX BiApaxyBaHb 33415 AOCATHEHHS CBOEI Ai/IOBOi METU 33 AOMOMOIO
[LO3BONIEHMX 3aKOHOM MeTopaiB i 6e3 nopyweHHs BUMOT BiTYU3HAHOMO
Ta MixHapogHoro npasa [7/7, c. 55]. 3 TakMM nigxoAoM MOXHa noro-
LWUTUCS NULLIE YacTKOBO, afKe, No-nepLue, Po3rnsaatym AOCNIAXKYBaHY
KaTeropito SK AiaNIbHICTb 3 pO3pobNAEHHSs CTpaTerii, BKa3aHU aBTOp He
BPaXOBYE, LLO NOAATKOBE MIAHYBAHHA MOXE MaTW He TiflbKK CTpaTeriy-
HWI, @ M TaKTUYHWIA XapakTep, a No-Apyre, MeTa Ta 3aBAaHHS NOAATKO-
BOrO MNMIAHYBaHHS He 0OMEXYHTbCS 3MEHLIEHHAM 06csary noaaTkoBux
BiApaxyBaHb.

Ha Hawe nepekoHaHHS, CyTb NOAATKOBOrO MIAHYBAHHS HE MOX-
Ha 3BOAMTM BWKJIOYHO A0 3MEHLUEHHS MOAATKOBOrO HaBaHTAXXEHHS,
OCKiNIbKM Lie BiNbll KOMMNIEKCHA KaTeropis. 3MeHLLEHHS MoAaTKOBOro
HaBaHTAXEHHS € TiNIbKM OAHUM i3 3aBAaHb NOAATKOBOrO MIaHYBaHHS, i
QX HiSIK He Moro eamHolo MeToto [146, c. 153].
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Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

binbw wupoko BM3HaYae nogaTkose naaHyBaHHA T. [ycesa, a came
K LisNIbHICTb 3 BUOOpY No6yn0BM NpaBoBMX GOPM BiAHOCUH MO CNAATI
noaaTKiB i MOXNIMBMX BapiaHTIB iX iHTepnpeTauii B paMKaxX YAHHOIO 3a-
KoHopascTea [157,¢.39].

SIk cnpaBennuBo 3a3Havae 1. beyko, nofaTkoBe NaaHyBaHHS NOBWH-
HO He fiMLle 3MEHLIYBATM NOAATKOBI MaaTexi NignpueEMCTBa, ane 1 onTu-
Mi3yBaT MOAATKOBI MOTOKM, CTaTU PeryasTopoM Mpouecy ynpaBniHHS
NiANPUEMCTBOM, MOPSA, i3 NIAHOM MapKeTUHry i BUpobHULTBA [67,C. 226].

[py 34iACHEHHI MOAATKOBOro NAAaHYBaHHS NAATHUK BUpIWYE psaf
iHWMX BaXMBUX 3aBAaHb — BMOIp 3pYy4HiWwoi dhopMu BedeHHs 065Ky,
CKMaAaHHSA 3BITHOCTI, CNPOLLEHHS MpoLeayp aAMiHiCTpyBaHHS NoaaTkis,
3MEHLLEHHSI NOAATKOBMX PU3MKIB TOLLO. Ha npakTuui 6yBatoTb cuTyauii,
KOMM piBeHb MOLATKOBOrO0 HAaBAHTAXEHHS HE BM3HAYAETbCA SK Npiopu-
TETHUI Npu BMOOPI GopMM onoaaTKyBaHHS. Tak, NIATHUK NOAATKY MOXe
0b6paTtn crnpoueHy GopMy OonoaaTKyBaHHS Yepes3 3pYy4HiCTb i MpOCTOTY
aAMIHICTPYBaHHS HaBiTb Y CMTyaLii, KOAM CyMa €EAMHOIO MOAATKY, WO BU-
3HaYaTMMETbCS i3 3arafibHOi BUPYUKM, MOXKE NMepeBuLLYBaTH CyMy noaat-
Ky Ha NpuBYTOK, KM BU3HAUYaBCs 6 i3 YMCTOro NpubyTKY, OLHAK NPU LibO-
My aAMiHiCTpyBaHHSA NOAATKY HA NPMOYTOK € HabaraTo cKNafHiwmM. Tomy
NAATHUK NOAATKIB MOXE OTPUMATM iHLWI €KOHOMIYHI nepeBarun: Hanpwm-
Knag, NpocTille aaMiHiCTPyBaHHS MOAATKIB € MEHL BUTPATHMM, KpiM TOTO,
A€ MOX/MBICTb NNATHMKY GiNbllie yBaru i Yacy NpuainnTU BUPILLEHHIO
6i3HECOBMX 3aBAaHb, L0 CNpUsE 36inblueHHI0 NpubyTky. He MeHWw Bax-
NMBUM € (HAKTOP 3MEHLLUEHHS PU3MKIB 3aCTOCYBAHHS LUTPAQHMUX CaHKLLN
3a MOpYyLIeHHs NOAATKOBOrO 3aKOHOAABCTBA TOW. Tak Camo, MNaTHMK
NoAaTKy MOXe NPUIAHATKU pilleHHs Npo AoOpOoBiNbHY peecTpalito naat-
HWKOM MOAATKY Ha AOAAaHYy BAPTICTb Y CMTyalii, KoM BiH Le pobuTn He
30608B93aHuit (ctatta 182 [MogatkoBoro kogekcy Ykpainun (MK Ykpainu),
Npy1 LbOMY LOLINbHICTb TAaKMUX AiN MOXe 6yTW 3yMOoB/ieHa SIK MOAATKOBU-
MU BUrOg4aMM (MOXIUBICTb GOPMYBATU NOAATKOBMI KPEOUT YU OTPUMY-
BaTV OIOKETHE BiALIKOAYBAHHS 33 HAsSBHOCTI nepenbayeHnx 3aKOHOM
niacTaB), Tak i iHWMMM YUHHMKAMM, NPU SKMX NMOLAATKOBE HABAHTAXKEHHS
MOXe 3pOCTH, ane NNaTHUK OTPUMMAE iHLi eKOHOMIYHI nepeBaru (po3Lwm-
PEHHS PUHKIB 30YTY, 3a/y4eHHS HOBMX KOHTPAreHTiB TOLLO).
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1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

3 ornaay Ha Le MU He MOXXEMO MOroAMTUCS 3 HAYKOBLAMM, SKi 3MiCT
NoLaTKOBOro MjaHyBaHHS BOA4atoTb BUK/KOYHO B LiSSIbHOCTI, Cnps-
MOBAHi/ Ha 3MeHLUeHHa NoAAaTKOBOro TMCKY. Hacnpasai us kateropis
3HAYHO WKMPLLA, AK | BiNbL WMPLUIMM € KOMO 3aBAaHb, 33415 BUKOHAHHS
AKMX 34iMCHIOETLCS NOLATKOBE NIaHYBaHHS.

Ha Hawy AyMKy, 3MeHLWEeHHs NoAaTKOBOro TMCKY MOXe 6yTH BM3Ha-
YaibHOK 03HAKOK BYXKYMX 33 3MICTOM KaTeropii, TakMx K «NoLaTkoBa
ONTUMI3aLia» Ta «NoAaTKOBA MiHiMizauiga». OKpeMi aBTOpPU TEPMIH «Mo-
[aTKOBe MJIAHYBaHHSA» MiAMIHSAOTb TEpMiHAMM «NOAATKOBA ONTMMIi3aLlis
(pauioHanizauisg)» Yv «ONTUMI3aLig NOAATKOBOr0 HaBaHTAXEHHS», BBa-
XKaKuu iX CUHOHIMIYHUMMU.

0. IBaHOB BM3HA4Ya€ MOAATKOBE MAAHYBAHHS SIK CUCTEMY 3aXOLiB
NiANPUEMCTBA, CNPSMOBAHY HAa MaKCMMaNbHE BMKOPUCTAHHA MOX/MU-
BOCTEM YMHHOIO 3aKOHOAABCTBA 3 METOK 3aKOHHOI OMTWMMI3auii 1oro
nogatkoBux nnatexiB [315, c.38]. E. YTKiH BBaxae, WO onTuMmisauia
OMOAATKYBaHHS MOXe OyTW BM3HAYEHA SK MOPIBHAHHS Pi3HMX BapiaH-
TiB LiNOBOi aKTMBHOCTI Ta BUKOPUCTAHHS PECYPCiB 3 METOK BUSBIEHHS
HaMHWMXXYOro piBHSA NOLATKOBMX 3000B13aHb, IKi BUHMKAIOTb NPU LibOMY.
MNopaTkoBa onTMMi3auis 6a3y€eTbCs HA BUBYEHHI YUHHUX 3AKOHIB Ta iH-
CTPYKLIM | HA pO3ACHEHHAX MOAATKOBMX 3aKOHIB, @ TAaKOX Ha aHanisi
MOAATKOBOI NOMITUKM, LLLO NPOBOASATLCS ypsaoMm [398, c. 185].

Sk 3a3Havyae b. MUWKiH, nofaTKkoBa ONTUMI3aLia (neranbHe 3MeH-
WEHHS NoAaTKiB) — Le 3MEHLWeHHS po3Mipy noaaTkoBux 3060B3aHb
WASXOM LiNnecnpssMoOBaHMX MPaBOMIpHUX Ai NAaTHMKIB NOAATKIB, LLO
BK/IHOYAOTb MOBHE BUKOPUCTAHHSA BCiX NepeadavyeHmx 3aKOHOLAABCTBOM
Ninbr, iHWKMX 3aKOHHUX MPUMOMIB i 3ac0b6iB, 3 ypaxyBaHHIM iHTepeciB
nepxasu [264, c.68].

A.TopofeLbKkunii He PO3MEXOBYE MOHATTS «MOAATKOBA ONTMMI3aLlis»
i «MiHiMi3aLis nogaTKiB», CTBEPAXKYOUM, LLLO MPABOMIPHI CNOCOBU MiHi-
Mi3auii i cTaHOBNATbL CyTb nogatkosoi onTuMisauii [118, c.10]. OgHak,
3 TaKMM MiAXO40M MOrOAMTUCS BaXKO. K CAyWHO 3ayBaxye M. boH-
[APEHKO, Pi3HMLUSA MK ONTUMI3aLIEID Ta MiHIMI3aLIED NONSrae B TOMY,
WO MIiHIMi3aLig He YTOYHIOE LWASXiB AOCATHEHHS MeTW (3BeAeHHS [0
MiHIMYMY), WO B NPOEeKLii Ha AiaNbHICTb CYOEKTa ONOAATKYBAHHS MOXe
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Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

03HAYaTVU [OCATHEHHS pe3y/bTaTy He TiibkM 3aKOHHMM LWngaxoM. Ha-
TOMIiCTb OMTUMI3aLis CNPsSIMOBAaHA Ha BMPILLEHHS 3aBOAHHS B paMKax,
OKpec/ieHnX cuTyali€to, TOBTO Taka AiANbHICTb € 3aKOHHOK, OAHAK He
[ONYCKAE AiM Wo[0 CTBOPEHHSA HaMbinbw cnpusTanBux ymoB [77, c. 46].

[ivicHo, nofaTkoBa MiHiMi3aLis Moxe OyTM MpaBOMipHO, Konwu
3MEHLUEHHS NOJATKOBOrO TUCKY BiAOYBAETbCS 33 AOMOMOrot 3acobi.,
SKi He cynepeyaTtb 3aKOHY, Ta NPOTUNPABHOI, KO 3MEHLLEHHS NoAaT-
KOBMX 3000B13aHb 3MiMCHIOETLCS BHAC/IAOK MOPYLWEHHS 3aKOHY nnaT-
HMKOM NoAaTKiB. M1 CXUNbHI pO3rNgaatv NpaBoMipHY NOAATKOBY MiHi-
Mi3aLito K 0fHY i3 CKIaA0BMX NOAATKOBOI ONTUMI3aLii, gKa, KpiM LbOro,
nepepbavae psg iHWKMX 3aX0/4iB, 30KpeMa NoBa3aHMX i3 BU6OpoM nnat-
HUKOM BiNbL 3py4YHOI cMcTeMM 06NiKY Ta 3BITHOCTI. TaKMM YMHOM, NoaaT-
KOBY ONTMMI3aL,it0 Cif po3rnaaati sk cuctemy 3acobis, 33 4ONOMOTOK
SAKMX NNATHMK NOAATKIB 3abe3neyye NpaBoOMipHe 3MEHLIEeHHS NoAaTKO-
BOIO HaBaHTAXEHHS, BUOIp 3py4YHUX POPM BeAeHHS 06/1iKy, CKNagaHHS
3BITHOCTI, CN1aTM NoAaTKiB i 300piB, 3MEHLEHHS MOAATKOBUX PU3MKIB
LOJ10 3aCTOCYBAHHS L0 HbOTO 3aXO0LiB AepPXXaBHOro NpMUMyCy.

BooHouac, nogaTkoBa OMTMMI3aLis € OOHIEW 3 CKNaf0OBMX Noaat-
KOBOrO MiaHyBaHHS. [logaTkoBe MaaHyBaHHS, KPiM OKpeCcneHuX BuLle
3aBfaHb, nepenbaya€e aHani3 Ta NPOrHO3yBaHHS MOAATKOBWMX HACAIA-
KiB 34iMCHEHHS roCnofapCcbKMX onepaLii, piBHS NOAATKOBOrO HaBaH-
Ta)XXEHHS$, BpaxyBaHHS 3MiH NMOAATKOBOro 3aKOHOAABCTBA Ta TEHAEHLIN
NoAaTKOBOI MONITUKM AEpPXKaBW.

BusHavatoun npaBoBy npupofy nNoAaTKoBOro niaHyBaHHs, M. box-
[LApeHKO pO3rNsAa€e Moro ik MpaBo 0Ccobu, SKe YCTaHOBMETLCS, 3aKpi-
NAETLCS, FAPAHTYETHCS, OXOPOHSETHCS | 3a6e3neyyeTbcs 3aKOHOM [77,
C. 24]. He ctaBnsum nig CyMHIB NpaBo NAaTHMKA NOAATKIB Ha 34iMCHEH-
HS MOAATKOBOIO MaHYBaHHS, HEOOXIAHO 3ayBaXKMUTH, LLO Lie He TifIbKK
cybOekTMBHE MpaBo, a 1 06ekTMBHA noTpeba nnaTHMKA, gKa, 30KpeMa,
3abe3neyye MOXIMUBICTb BUKOHAHHS MOAATKOBOro 060B%3KY i3 3a6e3-
neyeHHsM 6anaHcy nybniYHMX Ta MPUBATHUX iIHTEPECiB.

MopaTkoBe MAaHYBAHHS HE MOXEe pO3rgaatmcs K i30/1bOBaHA
KaTeropisi. Ha Hawy AyMKy, Le e ofHa i3 CKNagoBMX MaaHyBaHHS
(diHaHCOBO-roCcnoAapcbkoi AifANbHOCTI NaaTHMKA nogaTtkie. Mu noro-
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1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

mkyemocs 3 T. [yceBoto, ika CTBEPAXKYE, WO MOAATKM HE MOBWHHI Ke-
pyBaTu BCIED AiSNbHICTIO CYOEKTa roCNOAAPHOBAHHS, BOHWU HE MOBMHHI
CYTTEBO 3MiHIOBaTU dinocodito HisHecy. [MOAATKOBUIA MEHEOXMEHT He
iCHYE ik MeTa abo iHCTPYMEHT ynpaB/iHHA Bi3HECOM, a ABASETbCA AnLe
HeBiL EMHOK YaCTMHOK BCbOro KOPrNOpPaTUBHOIO MeHeaKMeHTY. bizHec
He 3[iMCHIOETbCA 3apaZm NOAATKIB, MOro METOK € OTPUMAHHS NPUBYTKY
[157,c. 17].

ToMy nofaTKoBe NNaHyBaHHS M€ ByTU CNpPsSIMOBaHe caMe Ha Aocsr-
HEHH$ 3arafibHOi MeTU 34iACHEHHS MiANPUEMHULLKOI AiNbHOCTI — OT-
PUMaHHS NpUBYTKY, @ HE BUKNIOYHO HA 3MEHLUEHHS NMOAATKOBOIO TUCKY.

OTxe, B MiACYMKY MU MOXEMO BM3HAYUTU MOHATTA MOAATKOBOIO
NNaHYBaHHS 9K CKNaA0BY EKOHOMIKO-NPaBOBOro MAaHyBaHHS Lis/IbHO-
CTi NNaTHMKA NOAATKIB, WO nepenbayae po3pobKy cMCTeMM NPaBOMip-
HWX 3aXO0A,iB, CNPSIMOBAHMX HA BU3HAYEHHS HanbiNbWw ONTMMANbHOI MO-
[eni onofaTtkyBaHHS, YA4OCKOHANEHHS NpoLecy CnaaTtM NoaaTkis, aHanis
Ta NPOrHO3yBaHHS NOAATKOBMX HACNIAKIB 3[4IMCHEHHS rOCNOAAPCbKMX
onepawii, SMeHLIEHHS PiBHSA NOAATKOBOrO HABAHTAXKEHHS Ta 30iNbLUeH-
HS NpuMOYTKY, 3 ypaxyBaHHSM BMMOI MOAATKOBOr0 3aKOHOAABCTBA Ta
TEHAEHLIM NOAATKOBOI NOMITUKM LEePXKABM.

[NopaTkoBe NiaHyBaHHSA B LUMPOKOMY PO3YMiHHI € OQHWUM i3 Mpo-
SIBiB MOAATKOBMX BiAHOCUH, §iKi, y CBOKO Yepry, € CK1a40BOK YaCTUHO
diHaHcoBMX BigHOCKH. Ak 3a3Hauvae O. Opniok, AKLLO BUHUKHEHHS di-
HaHCOBMX BIAHOCWMH 3aBXAM MOB93aHO 3 HOPMATMBHUMM aKTaMMu, WO
iX BUOAE AEPXKaBa, TO BOHW, HA BiAMIHY BiJ iHWMX EKOHOMIYHMX BiZHO-
CMH, NPAKTUYHO 3aBXAM MaKTb MPABOBMI XapakTep, TOBTO NOYATKOBO €
NpaBoBMMMU BifHOCMHAMK. DiHAHCOBI BiZAHOCUHM iICHYIOTb nLie Y GopMi
NPaBOBIAHOCKH. JKLWO (QiHAHCOBI BiAHOCMHM HE € MPABOBIAHOCMHAMMU,
BOHM ByayTb nopyLweHHaM (iHaHCOBOro 3akoHoaascTea [439, c. 136].

TakMM YMHOM, NOAATKOBE MAAHYBAHHSA MOBWMHHO PO3rNS4aTMca B
KOHTEKCTi piHaHCOBMX MPaBOBIAHOCUH SIK MPaBOMipHA MOBEAiHKa, SKa
IPYHTYETbCS Ha HOpMax MOAATKOBOro npasa. 3MiCT NOAATKOBOro mna-
HYBaHHS BMK/OYAE NPOTUMPABHY NOBEAiHKY. BogHouac, 3MeHWnUTH no-
[LaTKOBI BUTPATM MOXHA SIK NlerasibHMMM MeToAaMu, Tak i 38 4OMOMOroo
He3aKOHHMX onepaLiii.
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Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

MopaTKoBe MAaHYBaHHS — JIErafbHUI LWASX 3MEHLIEHHS NOAATKO-
BMX 3000B'13aHb, LLLO IPYHTYETHCS HA BUKOPUCTAHHI 3aKOHOA4ABYO Haja-
HUX MOXNMBOCTEW Y chepi NOAATKOBOrO 3aKOHOAABCTBA LWASXOM nna-
HYBaHH$ CBOEI AiSNIbHOCTI Ta PerynoBaHHS eneMeHTiB NoaaTKoBux 6as.
M. BoHapeHKO 3a3HayaE, Wo, OKPiM NOAATKOBOIO NIaHYBaHHS, iCHYHOTb
TAKOX iHLWIi CNOCOOM 3MEHLIEHHS NMAaTHMKaMM noaatkiB obcsriB CBo-
iX NOAATKOBMX BiApaxyBaHb, OAHAK BOHW, HA BiAMiHY Big NOAATKOBOroO
NAaHyBaHHS, MaloTb NPOTUNPABHY Npupoay. Ha nepekoHaHHs BKa3aHoi
aBTOPKM, YKPATHCbKMM 3aKOHOAABCTBOM TakKi [Aii BM3HAKTbCS 3/104YMH-
HUMM Ta 3aKPinatoTbCs B cTaTTi 212 KpuMiHanbHOro kogekcy YkpaiHu
[77, c. 56]. YacTKOBO MOrOAXYHUMCh i3 TaKMM NiAXOAOM, BBaXKAEMO 33
HeobXifHe HAronoCUTK, WO NPOTMMNPAaBHI CNpobu 3MeHWweHHs noaat-
KOBMX 3000B13aHb 3[iMCHIOTLCA HE TifIbKM B HAMBiNbLL CYCMiNbHO He-
6e3neyHMX Moro NposiBax — yXMEHHi Bif CniaTv NogaTkis, WO € KpUMi-
HaNIbHO-KapaHUM LiSIHHAM, @ M MOXYTb NPOSBAATUCS | B iHWMX hOopMax
YMUCHOI NPOTUMNPAaBHOI NOBEAIHKM, 33 SIKY MOXeE BCTAaHOBOBATUCS He
KPUMiHaNbHa, a piHaHCOBa Ta/abo afMiHiCTpaTMBHA BiLANOBIAANbHICTD.

Ha oymky T. [yceBoi, npy po3mMexyBaHHi NOAATKOBOMO MAaHYBaHHS i
YXUNIEHHS Bifg CnaaTv NogaTtkiB Cnif BULINUTM TaKi OCHOBHI NPUHLMNW,
AKi XapaKTepu3yoTb NOAATKOBE MaaHYBAHHS:

— 3aKOHHICTb — YiTKe LOTPMMAHHS NOAATKOBOroO 3aKOHOAABCTBA;

— aNbTEPHATMBHICTb — PO3MNsA AEKiNbKOX BapiaHTiB NOAATKOBOrO
NNaHYBaHHS i3 3aCTOCYBAHHAM HaMbiNbWw ONTUMANbHOMO 3 HUX
L5 KOHKPETHOI CuTyau,ii;

- eKOHOMiYyHa OOrpYHTOBAHICTb pilleHHs, Wo npuiMaerbes [157,
c.43].

Moapingwum Taki 3acafm, HaroaoWYEMO, LLO BOHM MOXYTb OYyTH 3a-
CTOCOBaHi He Ti/IbkM A0 BiAMEXYyBaHHS MOAATKOBOrO MiaHyBaHHS Bif
YXWNEHHS BiA CNNaTv NOAATKIB, @ W CTOCOBHO iHWMX NPOSBiB MPOTU-
NpaBHOiI MOBEAiIHKM MAATHUKIB MOAATKIB, CNPSAMOBAHOI HA 3MEHLUEHHS
NoLaTKOBMX MaaTexiB. |HLWi HayKOBLL BMAINSAIOTb TPU BUAM 3MEHLLEHHS
cybeKTOM 0MoAaTKyBaHHA CBOrO MOAATKOBOTO OOOBM3KY — YXMJIEHHS
Bif, cnnatv nopatkis, 0bxig onoAaTKyBaHHS i MOLATKOBE MJIAaHYBaHHS
[176, c. 39]. Taka NO3MLiN TaKOX NPOTUNPABHE 3MEHLLEHHS MOLATKOBUX
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1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

NNaTexiB 0OMEXYE TiNIbKM YXMNEHHAM Bif CNIATU NOAATKIB, @ KaTeropis
«00Xif, 0NoAaTKyBaHHA» He BM3HAYE€Ha YMHHMM MOAATKOBMM 3aKOHO-
[aBCTBOM YKpaiHu, y 3B913KY 3 UMM CKIA[LHO AATU OLIHKY, Y4 MAKOTb TaKi
LiSIHHS NAAaTHUKIB NOAATKIB NpaBOMipHMI ab0o MPOTUMMNPABHUI Xapak-
Tep. M. boHaapeHko po3rnaaae obxifh onofaTkyBaHHS gK cneumdivHe
NpaBOBe YTBOPEHHS, IKe PO3MILLYETLCS MiX NOAATKOBUM MIAHYBAHHAM
Ta YXMNEHHSM Bif onofatkyBaHHs. [py LUbOMy, HA AYMKY AOCAIOHMLI,
MOro MpUPOAY MOXHA BM3HAUYUTM SK OCMOPKOBaHY, OAHAK HiSK He He-
npaBoMipHy [77, 67]. MNoropxyroumncs i3 nosumuieto, Wo obxiag Big ono-
[aTKyBaHHS (260 BUKOPUCTOBYETLCS LLiE TEPMIH «arpecMBHE NOAATKOBE
NNaHyBaHHSA») HE MOXHA aBTOMAaTMYHO OTOTOXHIOBATU 3 NMOAATKOBUM
NNaHYBaHHSAM UM 3 NOLATKOBMM NPABOMOPYLUEHHSM, BBaXKAEMO AUCKY-
CiMHMM TBEpPIKEHHS NPO Te, WO TaKi AiSHHA He noTpebyoTb NPaBOBOI
OLiHKM Ha npeaMeT ix NpaBOMipHOCTI, 60 B iHWWOMY BMMNAAKY Le Nopo-
[OWTb MPABOBY HEBM3HAYEHICTb WOA0 HACNIAKIB TaKMUX LisHb.

Y LbOMY KOHTEKCTi CJlif, HAaronoCUTH, WO Hanbinblw NpobaeMHUM i
CKNAgHWM € PO3MEXYBAHHSA MiX NOAATKOBMM MIAHYBAHHSAM i LiIMU, SKi
33 30BHILLIHBbOI (POPMOID, WO YACTO HOCUTD LUTYYHUIN XapakTep, MalTb
03HaKM MPaBOMIPHOCTI, MpOTe 3a CBOIM 3MiCTOM CynepeyaTb NPaBOBUM
3acafaM onoAaTKyBaHHS, AepXKaBHUM Ta CycnifibHUM iHTepecaMm. OuiH-
Ka Takux Liv noTpebye cneuianbHUX NpaBOBUX MexaHi3MmiB. Lle ogHa 3
HaMbinbWw ckNagHMx NpobaeM NOAATKOBOro NiaHyBaHHS, KA AeTalb-
HO Oyne mpoaHanizoBaHa B HACTYMHMX pO34ifiax Li€i MoHorpadii i ska
BOAHOYAC NiAKPECNE KPUTUYHY BAXK/MBICTb PO3YMiHHS OCHOBHMX 3a-
caj Ta NPUHLMMIB NOAATKOBOrO MAaHyBaHHS.

[MopaTKkoBOMY NNaHYBaHHIO (K KaTeropii MoAaTKOBOro npasa npu-
TaMaHHI BCi O3HAKW, XapaKTepHi AN NOAATKOBMX BIAHOCUH Y LINOMY,
30KpeMa iMnepaTuBHICTb Ta GOpManbHa BM3HAYEHICTb iX MpPaBOBO-
ro peryntoBaHHs. LifcHO, npoLec NoaaTKOBOro MiaHyBaHHS HE MOXe
BinOyBaTMCs No3a NpaBoBUM noneM. [1paBoBe peryntoBaHHS MOAATKO-
BOMO M/aHyBaHHS NOBMHHO 6a3yBaTMCS Ha BM3HAYaNbHWX MPUHLMNAX
i 3acafax, Wo CnpsMOBYHOTb BEKTOP MOro hOpMyBaHHS, 3aCTOCYBAHHS
Ta po3BMUTKY. Ha >xanb, BU3HAYeHi B Teopii MOAATKOBOro npasa MpuH-
LMK NOAATKOBOIO MJIAHYBAHHS, SK | 3aKpinieHi 3aKkoHO4aBYO0 3arabHi
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Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

NPUMHLUMNM NOAATKOBOrO 3aKOHOAABCTBA, BEIMKOK MipOt0 3aMLLIATLCS
feknapaTMeBHMMU. TOMy nocTana HaraabHa notpeba 3MiHWUTK iX NpaBoBY
CUNY, HAAABLWM iM O3HAK iMNEpPaTUBHOCTI Ta MNPiOPUTETHOCTI.

Ak cnywHo HaronowytoTh 1. Tera Ta J1. Jons, npuHumMnm nogaTko-
BOrO MpaBa MOBMWHHI BiAirpaBaTh posnb OPiEHTUPIB Y GOPMYBaHHI Mo-
[aTKoBOro npaea. byayys OCHOBHMMM MpPUHUMNAMM HOPMATMBHOIO
perynoBaHHS, BOHX 3a4ak0Tb TOH YCili HACTYMHiM NPaBOTBOPYOCTI B MO-
OATKOBIM cdepi. YMHHI B Aep)kaBi NOAATKOBI 3aKOHM Ta iHLWI NPaBoOBi
aKTV PiCKanbHOro XapakTepy MakoTb MOPIBHIOBATUCA 3 UMMM NOCTYy/aTa-
MU i B XXOOHOMY pa3i He CyrnepeynTH iM, OCKiIbKM NPUHLMNAM BUCTYNa-
H0Tb Y POJIi FApaHTiB A4OTPMMAHHS OCHOBHMX MPaB NHANHM — HAMBULLOI
uiHHOCTI y cycninbceTgi [107, €. 257 ].

Y TeopeTnyHUX [OCNILXKEHHAX Ta B HOPMax MOAATKOBOIO 3aKOHO-
[laBCTBA BWM3HaueHi 3aranbHi MPUHLMNM MOAATKOBOrO MpaBa, OAHAK,
nopsi4 i3 UMM, MOXXHA OKPEMO BM3HAUUTM CreuiafibHi NPpUHLMNK, Npu-
TaMaHHi OKpeMUM rpynam noaaTkoBUX NPaBOBIAHOCKH, 30KpEMA NPUH-
UMY aaMiHICTpYBaHHS MOLATKIB, NPMHLMMM MOAATKOBOrO KOHTPOJIO,
MPUHUMMM NOAATKOBOMO NIaHYBaHHS TOLLO.

lMopaTkoBe MNaHyBaHHA MOBMHHO TPYHTYBAaTUCS Ha 3arajbHUX
NPUMHUMNAX MOAATKOBOrO 3aKOHOAABCTBA. TaK, BaXK/IMBE 3HAYEHHS
Ma€ Y3ro[LKEHHS MPaBOBOrO peryfoBaHHA MOLATKOBOrO MAHYBAHHA
3 MPUHLMNOM CTabiNbHOCTI MOAATKOBOro 3aKOHOAABCTBA. [1naHyBaH-
HS LiSNIbHOCTI MiAMNPUEMCTBA, Yy TOMY YWUCAi W NOAATKOBE MJIAaHYBaHHS
K MOro CKnagoBa, nepenbayatoTb po3paxyHOK MEBHWMX MPOrHO3HMX
(iHAaHCOBO-rOCNOAAPCbKMX MOKA3HUKIB, SIKi MOXYTb OYTU BU3HAYEHI §IK
Ha OCHOBi €KOHOMIiYHMX Ba3uCiB, TaK i BUXOAAYM i3 3MiCTy 3aKOHOA4AB-
CTBa, WO B NOAATKOBIN cdepi, 30KpeMa, BU3HAYAE piBEHb NOAATKOBOMO
HaBaHTAXEHHS$, BCTAHOB/IOE MpaBuia Ta Npunucu, Wwo besnocepenHbo
BMJIMBAKOTb HA rOCNOAAPCHKY AiANbHICTb | diHaHcK [134, c. 189].

Po3pobka MpOrHo3HMX NokasHuKiB byae edekTMBHOW, a caMi no-
Ka3HMKM OBI'PYHTOBAHMMM, SKLLO €KOHOMIiYHi Ta nNpaBoBi 6a3ucu, Big
AKMX BOHM 3a/exaTb, 3aNMULLIaTbCS CTabiibHUMK abo xo4a 6 He 3MiHATb-
€S CYTTEBO 3a NPOrHo3Humit nepion. Came TOMy B NOJATKOBOMY 3aKOHO-
[aBCTBi Ha piBHi HOPMU-MPUHLMMY BCTAHOBJIEHO MPABWUIIO, SiKe Nepea-
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1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

6a4ae He3MiHHICTb OCHOBHMX €1EMEHTIB NOAATKOBOIO MEXaHi3My Xxo4a
6 npotaroM 6KoKeTHOro poky. HeLOTpMMaHHS LbOro MpUHUMMY 3BO-
[OWTb HaHiBeLb NPOrHO3HI PO3paxyHKW, NPOBeAEHI B NpOLLECi NoAaTKO-
BOrO NNaHYBaHHS, SKi 6a3yBanmcs Ha iHWMX NOKA3HWKAX OCHOBHUX ene-
MEHTIB MOAATKOBOIr0 MeXaHi3My, YAHHMX Ha MOMEHT iX po3pobku. Lle y
CBOK Yepry HeraTMBHO BMJIMBAE Ha iHAHCOBO-rOCNOAAPChKi pe3y/bTa-
W LiSNIbHOCTI NAATHUKA, KM, OPIEHTYIOUMCb HA MEBHI MOKA3HUKM MO-
[aTKOBOr0 HaBAHTAXXEHHS, BM3HAYaB, HaNpuKiag, piBeHb cobiBapTOCTI
npoaykuii, opMyBas LiHK ToBapis (pobiT, mocnyr), N1aHyBas po3noain
nNpubyTKiB UM 34iACHEHHS NEBHMX iHBECTULIM ab0 iHWMX BUAATKIB.

Ha >xanb, npuHumMn ctabinbHOCTi B YKpaiHi He 4OTPUMYETbCS 30B-
ciM. HaBnaku, cknanacsi 3akoHOgaB4Ya MpakTuKa, BignoBigHO A0 AKOi
HaMbiNbWw CyTTEBI 3MiHM A0 MOAATKOBOrO 3aKOHOAABCTBA NMPUMManncs
B KiHLi OH04)KETHOro poKy ¥ 3aMpoBagXKyBanncs o4pasy 3 NoYaTKoOM Ha-
ctynHoro. Lle ctano MoXanBuM TOMy, LLLO HOPMaM, SIKi BCTAHOBHOKOTb OC-
HOBOMOJIOXHI MPUHLUMMNKX NOAATKOBOIO 3aKOHOAABCTBA, 30KPEMA NPUH-
uMn cTabinbHOCTI, HE HALAHO KAaTErOPUYHOrO iIMNEepPaTUBHOIO XapakTepy,
He nepenbayeHo MpiopuTeT LUMX HOPM Mepes, iHWMMUM HOPMaMK 3aKo-
HOZLABCTBA, @ TaKOX MPSMO He nepenbdavyeHo HacNiaKM ix nopyweHHs. Lii
3aKOHOAABYI HefOMiKM NOTPEOYIOTb SKHAMLLBUALLOTO YCYHEHHS.

Cepen OCHOBHMX NPUMHLMMIB NOAATKOBOrO 3aKOHOAABCTBA BU3HAUYHE
Micue 3aMMaE npuHuMn dickanbHOI 4OCTAaTHOCTI, WO nepenbavae BCTa-
HOBNEHHSI NOAATKIB Ta 300piB 3 ypaxyBaHHAM HEOOXiAHOCTI LOCATHEH-
HS 36a1aHCOBAHOCTI BUTPAT BIOAKETY 3 MOr0 HAAXOLXKEHHAMMU. 3 iHLLIOTO
OOKyY, He MEHLU BaXX/IMBE 3HAYEHHSI MA€E NMPUHLMMN COLiaNbHOI CnpaBes-
JIMBOCTI, 3TiAHO 3 IKUM YCTaHOBNEHHS NOAATKIB Ta 300piB Ma€ 34iMCHI0-
BATMCS BiAMNOBIAHO A0 NIATOCNPOMOXHOCTI NAaTHMKIB nogaTkis. OnTu-
MafibHe MOELHAHHS LMX LBOX NMPUHUMMIB, SKe 3ab6e3nedye BpaxyBaHHS
iHTepeciB §K AoepykaBu, TaK i NIaTHMKIB NoAaTKiB, € 3aBAAHHAM Oyab-
SKOi Jep>kaBu Npu peanisauii BnacHOI NoAaTKoBOI NOAiTUKK. Pa3zom 3
TUM, NATHMK NOAATKIB 334151 3aXMCTY BNIACHUX iHTEPECIB Y NOAATKOBMUX
NMpaBOBiIAHOCMHAX HE MOXeE MOKaAaTUCA BUKNHOYHO Ha AepyKaBy Ta ii
anapar, Lo AYXe YIiTKO NPOoSBASETbCS B YKPaiHi, Ae AepXXaBHi iIHCTUTYLT
4acTo 3aKMalTb HAAMIpHY (QicKanbHY NO3MLLIO, iITHOPYHOYM 3aKOHHI iH-
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Tepecu NIaTHUKIB NoAaTKiB. Y TaKMX yMOBaX NIATHMK NOAATKIB MOBUMHEH
CaMOCTiMHO BMKOPUCTOBYBATU NepeabayeHi 3aKOHOM iHCTPYMEHTH ANs
3aXMUCTy CBOIX iHTepeciB. Y LbOMY acneKTi BeIMKOro 3Ha4YeHHs HabyBae
e(peKTUBHE 34iMCHEHHS NOAATKOBOIO NaHyBaHHS NJATHMKOM MOAATKIB.

MU BBaXKAaEMO 3a HEODXiAHe TakoX BUAIMUTU NPUHLMM Npe3yMnuii
NpaBOMIpHOCTI Ail Ta pilleHb MAaTHMKA NOA4ATKy B Mpoueci noaartko-
BOrO MaaHyBaHHS. Lleit npuHumMn 6a3yeTbcs Ha 3aranbHOMY NPUMHLMAI,
AKUIA BU3HAYeHUI nianyHkToMm 4.1.4 nyHkTy 4.1 ctatTi 4 MK YkpaiHu.
OnHMM i3 OCHOBHUMX HEAOoNiKiB MOAATKOBOro 3aKOHOAABCTBA YKpaiHM €
CynepeynnBmiA 3MiCT i KONi3iMHMX XapakTep MOro npaBoBMX HOpM. Llel
HeLoNiK 4acTo Befe [0 BMHMKHEHHSI MPaBOBMX Cynepevyok MiX nnat-
HMKaMK NoaaTtkiB i MOAATKOBMMM OpraHaMu, afXe OCTaHHI, irHopyoum
NPUHUMM Npe3yMmuii NpaBOMipHOCTI pilleHb NAaTHMKA NoAaTKiB, He-
piLKO TAyMayaTb HOPMWM MOAATKOBOrO 3aKOHOAABCTBA 3 (iCKaSbHUM
yXunoMm. Y npoueci noaaTKoBOro MaaHyBaHHS NAATHUMK NOAATKIiB YacTo
OMUHSAETLCA Nepen AMNEMOLD, NPUMMAOYM pilleHHs, MOBs3aHi 3 3acTo-
CYBaHHSIM HOPM MOAATKOBOIO 3aKOHOLABCTBA, TIYMAYEHHS SKUX MOXKe
MaTU CynepeyvnuBuii XapakTep: BiACTOKBAaTM CBOK MPaBOBY MO3MLIIO,
6yLyun BNEBHEHWUM Y ii NPaBMUAbHOCTI, Ta MpY NOTPe6i 3axmLwaTu ii BCTa-
HOB/MEHMMM 3aKOHOM 3acobamu, Y BPaxoByBaTM MNO3MLLit0 MOAATKOBOIO
opraHy, sika B 6aratbOX BUNaAKax He Y3roJyKyeTbCs 3 HOPMAMU 3aKOHY,
ane nNpu LbOMY YHUKHYTM cnopy. KoHbAIKTHI cuTyauii wopo 3acrocy-
BaHHSA MOAATKOBOr0 3aKOHOAABCTBA MMIATHMKM MOAATKIB Ta MOAATKOBI
OpraHu HanyacTilwe BUPILYOTb Y CyAax, fKi CTaBNATb Y HUX OCTaTOUHY
Kpanky.

[penMeToM Haloi yBarn € came MpUHUMAM NOAATKOBOrO MaaHy-
BaHHS, SKi MatoTb NeBHi 0cobnmBocTi. Y Haykosin nitepatypi 0. IBaHOB
Ta A. KprcoBatuit BUAINSOTb 3arajbHi Ta cnelianbHi NPUHLMAKM NogaT-
KOBOrO MAaHyBaHHA. 3aranbHi NPUHLUMNKM MOAATKOBOrO MIaHyBaHHS
QHANOriYHi NpMHLUMNaM BKeTyBaHHA NOAATKIB i LWOAO NOAATKOBOrO
NAaHYBaHHS iX MOXHa OXapaKTepu3yBaTu TakK:

- MPUHUMN €OHOCTI (CMCTEMHOCTI) nepenbayvae, WO MNoaaTKoBe
NNaHyBaHHSA MA€E CUCTeMHMI xapakTep. Lle, 30kpeMa, 03Hauae,
Lo, No-nepule, NoAATKOBI NAaHM HEobXiAHO CKOOpAMHYBATK 3
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1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

6tookeTaMu nignpuemcTea (6r0aKeToM BUPOOHMLTBA, NPOAAXKY,
BMTpAT Ha 36yT TOLW0), N0-Apyre, NOAATKOBI NAaHW OKpEMUX Nif-
po3A4inis NiANPMEMCTBA CNiA CKOOPAMHYBATW 3 3arajibHWUM (re-
HepanbHMM) NOAATKOBMM NIAHOM MNiANPUEMCTBA;

— MPUHUMM Y4aCTi O3HAYAE, WO KOXEH CMiBpOBITHWMK NianpueEM-
CTBA, KM MaEe Be3nocepeaHii CTOCYHOK A0 MOAATKOBOro nia-
HyBaHH$, NOBMHEH 6paTh y4acTb y po3pobLLi NoaaTKOBUX NAAHIB;

- npuHUMn 6e3nepepBHOCTI NOASrae B TOMY, WO npouec noaat-
KOBOrO MJ1aHYBaHHS MA€E 34iMCHIOBATMCS 6€3yNUHHO, NPK LLbOMY
paHile po3pobneHi NogaTKoBI NAHM Cif NOCTIMHO aHani3yBa-
TW M KOPUIYBaATU 3a/1IEXHO Bif 3MiH 3aKOHOAABCTBA;

- MPWHLMN FTHYYKOCTi NONSra€e B TOMY, O NOAATKOBI NIaHM HEOb-
XiZlHO CKNaAaTH TakKMM YMHOM, LLOD 3rofoM iX MOXHa 6yno Bia-
KOpUryBaTu 3 ypaxyBaHHAM HenepenbayeHux 3MiH 06CTaBUH
(Hanpuknag, 3MiHX B 3aKOHOAABCTBI);

- MPUHLMN TOYHOCTI O3HAYAE, WO MOAATKOBI MAaHW MakoTb ByTn
TOYHIi, KOHKPETM30BaHI M OeTaNi30BaHi TaKOK Mipot, IKO Le
[LAl0Tb 3MOTY 30BHILLUHI Ta BHYTPILWHi (hakTopu (yMOBM).

CnevuianbHi NpUHLMNX NOAATKOBOrO MIaHYBAHHS BU3HAYAKOTb TaK:

- MPUHUMN 3aKOHHOCTI nepeabayae, Wo noaaTkoBe NiaHyBaHHS
HeoOXifHO 34iMCHIOBATM B CTPOrii BiANOBIAHOCTI 3 YUHHMM 3a-
KOHOL,ABCTBOM,;

— MPUHLMN KOMMNAEKCHOCTI MONSrae B TOMy, WO NOAATKOBE Mna-
HYBaHH$ BCiX NOAATKOBMX NMaTeXiB HEOOXiAHO 3AIACHIOBATH B
KOMMJIEKCi, 3 ypaxyBaHHAM iX B3aEMHOro Bnauey. [1pu uboMy B
NMOAAaTKOBOMY MaHyBaHHI HeobxigHo 6paTu 40 yBaru BCi ranysi
npaBsa (TpyaoBe, LMBIiNbHE TOLLO), Ki 6e3nocepefHbO CTOCYHOTb-
€A CXeM ONTMMi3auL,ii;

- MPWHLMN ONTUMANIBHOTO CMiBBiAHOLWEHHS PU3NKY W BUrig ne-
penbayae, Lo eKOHOMIYHMI edeKT Bif, ONTUMI3aLiMHKUX 3aX0AiB
Ma€ MepeBuLLYBaTU MOXJMBI 3O0UTKM Bif iX YNpOBamXEHHS 3
ypaxyBaHHsM pusukis [315, c. 430-437].

Ha Hawe nepekoHaHHS$, BiAHECEHHS NPUHLMNY 3aKOHHOCTI A0 cne-
LianbHUX MPMHLMNIB NOAATKOBOrO NAaHYBaHHS € HE 30BCiM KOPEKTHUM,
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OCKiNIbKM HacnpaBAi Takui MPUHLMN MAE 3arajibHUM Xapaktep Ans
6yLb-gKOi ranysi npaea, 30kpema i GpiHaHCOBOro npasa.

M. BoHOapeHKO MpOMOHYE MNPWMHLMMM MOAATKOBOrO MNAAHYBaHHS
3aKpiNMTU B 3aKOHOZABYIM HOPMI. HUMM, Ha AyMKY JOCAiIAHMLI, MalOTb
CTaTV 3acagm HeaoMyLeHHS 3/10BXMBAHHS NPaBOM, a CaMe: NpaBoMip-
HUIM XapakTep; BiAMNOBiIAHICTb GOPMM NPABOYMHY MOT0 METI; HASBHICTb
€KOHOMIYHOI Lini yrogm i HeponywWweHHs WTY4YHOI NpUpPOAM onepawin
[77,c.163].

K. MNpockypa Ha3MBa€e Taki MPUHLMMNM NOLATKOBOrO MIaHYBaHHS:
€AHOCTI | CUCTEMHOCTI, THYYKOCTI, 6e3nepepBHOCTI, ONTUMANLHOTO CHiB-
BiLHOLEHHS PU3MKIB | BUTiZ, MePCNEKTUBHOCTI, a/IbTEPHATUBHOCTI, HATY-
panbHocTi [357,¢. 93].

|. TankiH NpONOHY€E HOPMATMBHO 3aKPIMUTU MPUHLMM NPaBa NAATHU-
KiB MOAATKIB Ha iX OMNTUMI3aLito, LLO CNpUSTUME BiAMOBI Bif (icKkanb-
HOro pO3yMiHHS AepPXXaBHUMK OpraHamMu NOAATKOBOrO NIaHyBaHHS 3a-
rafioM Ta 3aKOHOAABYO BM3HAYWUTM 3MICT MOLATKOBOIO MIAHYBAHHA 5K
MOXJIMBOCTi KOXHOr0 MAaTHMKA NOAaTKiB BUKOPWUCTOBYBATM BCi AOMy-
CTMMi 3aKOHOM 3acobu, npuitomMu 1 cnocobu Ang MakCMManbHOMO CKO-
pPOYEHHS CBOIX NOAATKOBMX 3000B13aHb, Y TOMY UMCAi 3 BUKOPUCTAH-
HSIM 30H 3i CnewianbHMM pexxnMoM onoaaTkyBaHHs [103, c. 9]. Ha Hawy
LLYMKY, BU3HA4YatuM TakUiM MPUHLMM, aBTOP LOMNYCTUB NEBHY HETOUHICTb,
afke BiH HE pO3MEXOBYE HOPMMU, AKi 3aKpiNatoTb NPUHLMMIM NPaBa, Ta
HOPMMU, AKi 3aKpinoITh CY6’EKTUBHI NpaBa NIAaTHUKIB NOAATKIB.

PasoM 3 TUM, MM BBAXAEMO, LLO P BAXKIMBUX NPUHUMMIB NoAaT-
KOBOrO MNIAHYBaHHA [OCI 3a/MMLIAKOTECS HE PO3KPUTUMMK, TOMY MOpPSAL
3 MPUHLMNAMM 3aKOHHOCTI, EKOHOMIYHOT 0OrPYHTOBAHOCTI, THYYKOCTI,
36anaHCOBAHOCTI TOWO CNig BUAINUTU P iHWMX, HE MEHL BaXX/IMBUX
NPUHLMMIB.

BBaxkaemo, WO 40 NpUHUMMIB NOAATKOBOrO MAaHyBaHHS MOTPiGHO
BiAHECTU NPUHLMN LOOPOCOBICHOCTI, 32 SKMM [Aii NIATHMKA NOAATKY YK
3aCTOCOBAHi HWMM 3ax0A4u B Mpoueci NoAATKOBOro NaHyBaHHS He Mo-
BMHHI 3aBAaBaTn abo He MOXyTb OYTM CNPSMOBAHI HA 3aBAAHHS LUKOAM
CYCMiNIbHUM iHTepecaM, HaBiTb AKLLO BOHM MatoTb HOPMaNbHO 3aKOHHMI
xapakrtep. Ha »anb, npuHumMn gobpocoBiCHOCTI B NOAATKOBOMY MpaBi

24
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3a/IMLIAETBCA B3arajsi 3aKOHOAABYO HE 3aKpinieHWM, Ha BiOAMiHY Bif
UMBINbHOrO MpaBa, Ae B MyHKTI 6 cTatTi 3 LlmMBinbHOro kogekcy Ykpa-
iHm (UK Ykpainu) cepep 3aranbHMX 3acaf UMBINIbHOrO 3aKOHOAABCTBA
BM3HAYeHO CnpaBeffnBiCTb, 4OOPOCOBICHICTb i po3yMHicTb. KaTeropis
[0BpOCOBICHOCTI B MOAATKOBOMY MPaBi Ha CbOroAHI pernamMeHTyeTbCs
TiIbKM Ha piBHI NPaBOBMX AOKTPUH, O4HAK LbOr0, HA HAlle MepeKoHaH-
HS, SBHO HELOCTaTHbO. binblwe Toro, Hamu Gyae obrpyHTOBAHO, LWLO 40-
6poCoBiCHY NOBEAiIHKY LOPEYHO 3aKPIiNUTK Ha pPiBHI 0OOB’A3KY NIATHM-
Ka NoaaTKiB, a TakoX BM3HAYMTM NPABOBI HACNIAKM MOr0 HEBUKOHAHHS.
Mopsg i3 TMM, oNa 36epexxeHHs 6anaHCy iHTepeciB AepyKaBu i NNATHUKIB
noaaTkiB HeobxiAHO B HOpMax NOAATKOBOrO 3aKOHOAABCTBA 3aKPiMMUTH
NPUHLMN Npe3yMmnuii 4oOpoCoBiCHOCTI NaTHMKA NoaaTKis, BigNOBIAHO
[l0 SIKOTO [isIHHS NIaTHMKA NoAaTkiB 6yayTb BBAXKATMCS A0OPOCOBICHK-
MM, SKLLO NOLATKOBMM OpPraHOM He byae [OBeLEHO NPOTUIEXKHE.

KpiM TOro, Bax/iMBe 3Ha4YeHHs B NPoOLLeci NoAaTKOBOr0O MiaaHyBaHHS
MOBMHEH 3aMMaTU MPUHLMMN CAMOCTIMHOCTI, 33 SKMM NAATHMK NOLATKIB
Ma€ NpaBo CaMOCTiMHO 06MpaTK OpraHi3auinHo-NpaBoBy GopMy, CMCTe-
My OnofaTKyBaHHS, opMy opraHiszavii 06iky Ta iHWi 3axoau B NpoLeci
NoLaTKOBOro NAaHyBaHHS i3 nepeniky TMX, ki nepeadayveHi YAHHUM 3a-
KOHOZaBCTBOM. Y paHLy3bKOMY MOAATKOBOMY NpPaBi iCHYBaB NPUHLUMNM
«CBOOOAM NOAATKOBOrO MJAHYBAHHS», AOMNOBHEHWUIA MPUHLMIOM «He-
BTPYYaHHS1 B MOAATKOBE MAaHYBaHHS MiAnpUMEMCTB». BiH 03Hauae, wo
NAATHUK MOAATKY MOXE BilbHO 3A4IMCHIOBATU OyAb-SKMMU 3aKOHHUMM
cnocobamu AiaNbHICTb 3 METOK 3MEHLLEHHS NOAATKOBMX nnatexis. [pu
LibOMY NOAATKOBI OpraHM He MatoTb MpaBa KKPUTUKYBATH SKi-HEOY b pi-
LUEHHS MJaTHMKA NOAATKIB, HABITb SKLLO BOHW BBAXKatoTb MOro 6/M3bKK-
MM [0 NOpYyLIeHHs 3akoHy» [157, c. 28].

B YkpaiHi peanii nofaTtkoBoro naaHyBaHHS faneki 40 BTiIEHHS TaKO-
ro nibepanbHoro npuHumMny. HaBnaku, NoaaTKoOBi OpraHM pi3Ko HeraTue-
HO CTaBNATbCA 4O CMpo6 3MEHWMWTM NOAATKOBE HABAHTAXEHHS, Oinblue
TOro, KPUTUYHO OLIHKOETBCS 3MEHLLEHHSI 6a3M ONOAATKYBAHHSA UM AeKNa-
pyBaHHS 30MTKiB, BIZEMHOrO 3Ha4YeHHs OOEKTY OMOAATKYyBaHHS HaBiTb
TOZi, KOJIM BOHO BMKJIMKAHO OOEKTMBHMM (PiHAHCOBMM CTaHOM MaTHMKA
noaaTky.Y CBiM Yac Ha NpakTWLi Manu Micue HEMOOAMHOKI BUNAAKM, KOU

25



Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

NOAATKOBI OpraHu MigfaBanu MEeBHOMY TUCKY MIATHUKIB NOAATKIB, AKi
[eKnapyBanu BiLEMHe 3HA4YeHHs OO€EKTY OMOAATKyBaHHS B Aeknapauii
Nno NoAaTKy Ha NPUOYTOK. ALMIHICTPAaTUBHMUM LUNSIXOM NOAATKOBI OpraHu
Hamaranmcs BU3HauYMTU HeobXiaHWIM piBEHb NOAATKOBOIO HAaBAHTAXKEHHS
Ha NNaTHMKA NoAaTKy, AKMIM YacTo He MAE HIYOro CNifibHOrO 3 peasibLHUMMU
NMOKa3HMKaMu (PiHAHCOBO-EKOHOMIYHOIT JiSNbHOCTI NiANPUEMCTBA.

Y LinoMy, NpaKTMKa 3aCTOCYBaHHS MOAATKOBOrO 3aKOHOAABCTBA MO-
Tpebye nepernaay 3HaYEHHS 1M poni 3aKpinIeHUX HOPMATUBHO MPUHLMU-
niB, HAa SIKMX MOBMHHI 6a3yBaTMUCs BCi MOAATKOBI MpaBoBigHOCKMHM. Ha
CbOFOAHI Lii NPUHLMMM CNPUIAMAIOTLCS SIK AEKNAPATMBHI, TOAI K YA0CKO-
HaNleHHs1 NPaBOBOMO Pery/toBaHHs MOAATKOBMX BiAHOCKH 3arasioMm i no-
[aTKOBOrO MjaHyBaHHS 30KPeEMA, BOHM MOBWHHI HAabyTK iMNepaTMBHOCTI.
3 Ui€lo MeTOoo B NMOAATKOBOMY NPagi MOBMHHO BYTH NPSIMO BCTAHOBIEHO
000B’30K 3aCTOCYBaHHS HOPM, LLLO BM3HAYaTb MPUHLMIM NOSATKOBOIO
npaga, @ TaKoX X NPiOPUTET Y pasi BUHUKHEHHS NPaBOBMX KONIi3in ne-
pen iHWKWMKM HOpMaMK NOAATKOBOMO 3akoHoAaBcTBa [149, c. 141].

34iMCHEHHS1 MOAATKOBOIO NJIaHYBaHHS, BU3HaYatuM CUCTEMY 3aX0-
[iB i 3aBAaHb, MOBMHHO MATK YiTKO BU3HAUYEHY METY K MPOMiXKOBY ab0
KiHLeBY Lib LbOro MpoLecy, a TakoX BM3HAYaTH 3acoOM ii LOCATHEHHS.
be3 BM3HaueHHs MeTu Oyab-fika LisgnbHICTb 6yae MaTn 6e3CcMcTeMHUN
xapakTep, no36aBneHnin Byab-9KOro CeHcy.

MeTa noaaTKoBOro MnaaHyBaHHSA MOXe MaTu CTpaTeriyHmii abo Tak-
TUYHWIA XapaKTep, pO3paxoBaHa HAa KOPOTKOCTPOKOBY YM LOBrOCTPOKO-
BY NepCneKkTMBY.

MeTa NoAaTKOBOro MAaHYBaHHA Ma€ pO3rnsgaTvCs B HEpO3puB-
HOMY 3BI3KY i3 3araqbHOK METOo, Ky MNAaTHWK MoaaTkiB hopMyntoe
B Mpoueci CBOEI rocnogapcbkoi AisnbHOCTI. Tak, 3aKOHOAABCTBO YKpa-
iHM BM3HAYa€E CyTb MiANPUMEMHMLTBA SK rOCNOAAPCbKOI AiSNIbHOCTI, WO
30IMCHIOETBCA 3 METOK OTpUMaHHa npunbyTky [119]. 3 uboro BMNAMBAE,
L0 K/IKOYOBOK METOH 34iMCHEHHS NiANPUEMHULBKOT JiSNIbHOCTI € came
OTPUMaHHS MpuUOYTKY, i caMe Ha OOCArHeHHs Ui€i MeTu matoTb ByTu
CNPSIMOBAHI BCi 3aX04M, WO 34iMCHIOKTLCS CYOEKTOM rocnofaptoBaHHs,
y TOMY YMCi W NpoLec NofaTKOBOro MjaHyBaHHS TAaKoX Mae Byt Ha
Le CNpsMOBaHW. 3BUYANHO, MU MYyCMMO BM3HATU, O OTPUMAHHSA Npu-
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OyTKY B peLTi-peLT € OAHIE0 3 BU3HAYANIbHUX LiNen NignpueMHMLTBA,
O[HAK Y Cy4YaCHMX YMOBAX 3BYXYBaTW MeTYy MiANPUEMHMLTBA NULLE [0
LIbOro acnekTy € He 30BCiM KOPEKTHO.

Bu3sHavatoum uini dyHKUiOHYBaHHS mignpueMcTea, B. Mockantok
pO3rNafac ix SK YiTKO M OAHO3HAYHO CHOPMYNbOBaHI HaMipwu, NOAAHI Y
BMINAAI Nepeniky OCHOBHMX MOKa3HUKIB, AKi MiANSratoTb JOCATHEHHIO M
3a3BMYa MalOTb KiNlbKiCHY OLLiHKY. BOHM 334a0Tb HAaNpsaM po3BUTKY NiA-
NPUEMCTBA ¥ Bifo6paatoTb 6axkaHuii CTaH, AKOro HeobxiaHO AOCATTU B
ManbyTHboMY. LLini MOXHa BM3HAUMTU 9K KiHLEBI eKOHOMIYHI pe3ynbTa-
TW [iSNbHOCTI NiANPUMEMCTBA, IKi BOHO MAHYE OTPUMATK B 3a34aNeriab
YCTaHOBNEHI TEPMIHMW.

Mpwv LbOMyY BKa3aHMI aBTOP HA3MBAE TaKi OCHOBHI Pi3HOBMAM Linen
niAnpUMeEMCTBA:

- MaTepianbHi uLini nepenbavaldTb OTPUMAHHS NEBHMX MaTepi-
anbHO ypeyeBNeHNX pe3ynbTaTiB, 40 SKUX HANEXUTb NepeayciMm
npoaykToBa nporpama. Ii BUKOHaHHA MOXHA BU3HAYMTH K Y Ha-
TypaNbHUX, TaK | BAPTICHUX BUMIPHUKAX;

- MOHEeTapHi (rpowoBi) Wwini — ue o4vikyBaHi B MaibyTHboMy (i-
HaHCOBI pe3ynbTaTu, TaKi SK BApTiCTb Kanitany, npubytok abo
iXHIi OKpeMi KOMMOHEHTU: HaOXOOXKEHHS W BUMNIATWU, OOXOLM.
[lo 3a3HavyeHux Linen BiAHOCATb TakOX 3abe3neyeHHs piBHS
NiKBigHOCTI Ta ii enemMeHTiB: HagBHOCTI 00iroBMX KOLUTIB, Haj-
XO[KEeHb | BMMAATV rpoLIOBMX 3acobiB TowWwo. MoHeTapHi uini
MOXYTb XapakTepu3yBaTuCs 9K abCOMOTHUMMU, TaK i BiAHOCHM-
MW MOKAa3HMKaMU, HANPUKNAL, CyMa pO3paxyHKOBOrO NpubyTKy
M peHTabenbHiCTb BAACHOIO Kanitany;

- couianbHi Lini NonaraTb y BU3HAUYEHHI 6axkaHWX y MaibyTHbO-
My B33€EMOBILHOCMH MiX YNE€HaMW KONEeKTUBY Ha CaMOMy Mia-
NPUEMCTBI (piBEHb LLOXOAIB MEepCoHany, LikaBa poboTa), a Takox
CTaHOBMLLE NiANPUEMCTBA LWOA0 30BHILLIHBOMO CepeoBMLLa, 3a-
ranoMm — cycninbeTea (iMigk, 3aXMCT HABKOIMLLHBLOIO CepefoBu-
Wwa). YacTkoBO Taka noBefiHKa NiANPMEMCTBA 3aKpinaeHa 3ako-
HOZLABYO i MOXE BBAXXATUCS HEe CTiIbKW BAACHE LLiNSMU, CKiNbKK
«paMKOBMMMU» yMOBaMM HisnbHocTi [308, ¢ .9-10].
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Xouy MeTa NOLATKOBOrO MaaHyBaHHS MOBMHHA OyTW MignopsaakoBa-
Ha 3arasbHin MeTi AiSNbHOCTI NAaTHMKA NOAATKy, ane Ui Kateropii He
MOXXHa MOBHICTHO OTOTOXHIOBATU, OCKiNIbKM OBOEKTUBHO METa NOAATKOBO-
ro NNaHyBaHHS HE MOXe MaTW TaKoro 3arafibHOro XapakTepy, KLU0 MU
pO3rNgAaEMO NOAATKOBE MIaHYBaHHA 1K CAMOCTIMHUI Mpouec.

K.Tpockypa OCHOBHMM 3aBAAHHSM NOLATKOBOIO MaHyBaHHS Ha3K-
BA€ nonepesHii po3paxyHOK CyM 3a pe3ynbTaTaMu OCHOBHOI [is/IbHO-
CTi NiANPUMEMCTBA | MOAATKIB, SIKi CNAAYYHOTLCS B pe3ynbTaTi 34iMCHEHHS
KOHKPEeTHOI onepauii B 3aneXHOCTi Big, pi3HMX npaBoBux GopM ii pea-
Ni3auii 3 BUKOPUCTAHHSAM NPAaBOBMX MOX/IMBOCTEN [i04Oro 3aKOHOAAB-
cTBa [357,¢.93].

Ha gymky O. 3amacno, y pe3ynbraTti ynpaBniHHA NogaTkamu 3a [o-
NMOMOrOK NOAATKOBOIO MaHYBAHHS MIATHUMK BU3HAYAE Taki KpuTepii:

- peKoOMeHAOBaHy CTPYKTYpy BeAeHHs BisHecy;

— ONTMMAaNbHY CUCTEMY OMOAATKYBaHHS (ONTMMI3aLis onogaTky-
BaHH$, MiHiMi3aLig NO4aTKOBMX 3000B'3aHb);

— PEKOMEHA0BAHY CXeMY CTOCYHKIB 3 LiNOBMMM NapTHEPaMMU;

- creuianbHi METOAM ONTUMI3aL,iT NOAAaTKOBMX 3000B93aHb;

— peKoMeHAaLii No BefeHH0 Byxrantepcbkoro i NofaTkoBoro ob-
niky [193, c. 293].

PasoMm 3 TMM, MM BBaXXAEMO HEMNPaBWIbHUM i HaAMipHE 3BYXEHH$
MeTM NOoJATKOBOro MaaHyBaHHS. [esaki HayKOBLi MeTow MoAaTKOBOro
NAaHyBaHHS Ha MNiANPUEMCTBAX BM3HAYakOTb BMOIp Takoro wwnsxy, 3a
SKOro npubyToK NiANpMEMCTBA HAbAMXKAKOTb A0 MAaKCUMMYMY, @ PU3KUKK
AisnbHOCTi B cdepi onoaaTkyBaHHA — A0 MiHiMyMmy [315, c. 425].

Ha Hawy aymKy, METOK NOJATKOBOrO MiaHyBaHHS He Moxe byTu
TiNIbKW MakcuMManbHe 36inblieHHs npubyTKy, amke Ha pi3HMX eTanax
CBOrO PO3BWUTKY CyOEKT rocnOAaproBaHHS BUM3HAYAE Pi3Hi TaKTUUHI Ta
CTpaTeriyHi Lini CBOEI AignbHOCTI, A€ iHKONM HEeOOXiAHICTb MOLEpHi3a-
Lii BUpOBHMLTBA, OHOBNEHHS HEOOOPOTHMX aKTUBIB, YNIPOBAOXKEHHS iH-
HOBaLLiM TOWO MA€E NpPiOpUTET HAL TakKMM (iHAHCOBMM MOKA3HMKOM, K
npuobYyTOK.

Mu BXe Haronowysanu, WO 3MiCT NOAATKOBOrO MIAHYBAaHHS He
MOXe 3BOAMTUCS NULIe A0 CUCTEMM 3aXOLiB, CNPSMOBAHUX HA 3MEH-

28



1.1. MoHATTS, NPUHLMNYM Ta LiNi NOAATKOBOrO NaaHyBaHHS

LIEHHSA NOAATKOBOrO HAaBaHTAXEHHS. 3 Orns4y Ha Le, M1 BBAXKAEMO, LLLO
METOH MOAATKOBOrO MaHYyBaHHA € BM3HAYEHHS OMTMMaNbHOI Moaeni
OMNoAaTKyBaHHS, ke CMPSMOBAHE Ha AOCATHEHHS 3arafbHUX Linewn Ai-
ANbHOCTI NAIATHMKA NOAATKY, B TOMY YMCNi OTPUMAHHSI HUM NpUOBYTKY Ta
Moro 36inbweHHs. Npu LbOMY, KpiM OCHOBHOI [iN0BOi METU — OTPMMAH-
HS NpUBYTKY, NOAATKOBE NJIAHYBaHHS NOBMHHO BPAax0OBYBATH i coLialib-
HWI DaKTOp, CNPSIMOBAHMIA HA 3POCTAHHS LOXOAIB HaceneHHs Ta 36inb-
LWEHHA HAaAXoMKeHb Ao broaxeTy. Taka MoniTMKa NOBMHHA BiNOBiAaTH
3arafbHil KOHLenuii 36inbwWeHHs coLianbHOI BigNOBIAAaNbHOCTI Bi3Hecy.
IrHOpyBaHHS COLiaIbHOT CKNAA0BOI NpM 34iACHEHHI NOAATKOBOro nna-
HYBaHHS 30KpeMa i Mpu 34iMCHEHHI rOCNoAapChKOT AiS/IbHOCTI B LiioMy
Npu“3BOAMTbL 4O HECMPABELA/IMBOrO pO3MoaiNny CycninbHux 6araTcTs, Be-
NIMYE3HOrO PO3LAPYBAHHS CYCMiNbCTBA 3 AMCOANAHCOM PiBHA LOXOLIB
Pi3HMX CYCMiNbHUX rpyn, He cnpuse GOpPMYBAHHIO CEPeAHbOrO KNacy K
OCHOBHOT PYLWiNHOI CUAKN Nporpecy.

B3arani, piseHb cnnati nopatkis Ta AO6POCOBICHICTb 060X CTOpIH
LbOro npoLecy — NNaTHWKIB MOAATKIB i AepXKaBWU — CBIAYMTbL NPO UU-
BiNi30BaHICTb CycninbCTBa, 60 NMoJaTkM — Le nnaTta 3a umeinisauito. 3
iHWoro 60Ky, fep)aBa NOBMHHA 3abe3neynTn cnpasennBuin HGanaHc
nybnivHMX i NpuBaTHMX iHTepeciB. [pu LbOMY, K 3a3Havae B. ®enocos,
[lep)kaBa He MOyKe 33[0BOJIbHUTUCS NIMLLE 3arajbHMUMK MponopLisamMm
pO3MoAiNny BasoBOro HalioHanbHOro npoaykTy. BoHa noBMHHA Bpaxo-
BYBaTW iHTEPECM KOXHOIO MiAMNPUEMCTBA, KOXKHOMO YJieHa CyCnifiibCTBa.
IHaKLe Kaxkyyu, MoOAATKOBA NOJITMKA BEAETHCS 33 HAPOAHWUM NPUCIB'IM
«100 i BiBLi 6ynm wini, i BoBkM cuTi» [309, c. 48].

Mopsp i3 OCHOBHOK METOK MOAATKOBOIO MNJaHyBaHHS MOXHA BU-
DIUTU pan, TaKTUYHKUX Lien, aKi NPpakTUYHO 3aBXAM BM3HAYAKOTbCS
NAaTHUKOM noaatkis. [1o Takmx Linek MM MOXEMO BigHeCTM nepenba-
YyBaHICTb NPOLLECIB | HACNiIAKIB 3AIMCHEHHS onepaLil, Wo € 06EKTaMM
OMoAaTKyBaHHS, MiHiMi3alis puM3MKiB MOpyleHb MOAATKOBOrO 3akKo-
HOZABCTBA Ta HACTaHHS MOBM3aHMX 3 HUMM HECNPUSTIMBUX HACNILKIB,
ONTMMI3aLisg BMTPAT NiANPUEMCTBA, YAOCKOHANEHHS CTPYKTYpU ynpas-
NiHHS, NigBuLeHHs GaxoBOro piBHS 0Cib, BiANOBiIAANbHMUX 3a Mpouecu
OMOAATKYBAHHS TOLLO.
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Y 6yab-9KOMY BUMAAKY Cif, HAroN0CKTH, O MeTa NOAATKOBOrO nia-
HYBaHH$ Ta 3acobM ii LOCATHEHHS 3aBXAM MatoTb OyTM NPaBOMipHUMM,
BOHM HiKOMIM HE MOXYTb BYTV CNPSMOBAHI Ha MPOTUNPABHE YHUKHEHHS
OMOAATKYBAHHS YM 3MEHLUEHHS MOAATKOBUX MAATEXIB.

1.2. Buam, MeToam Ta cTaAii NoAaTKoOBOro NaHyBaHHS

MNpwn pocnimkeHHi NpaBOBMX ACMEKTIB MOAATKOBOrO MJaHyBaHHS
BaXK/IMBE 3HAYEHHS MA€E Moro knacudikauis, 3’aCyBaHHS OCHOBHUX BU-
[iB NoAaTKOBOroO MnaHyBaHHs. Knacudikauis nogaTtkoBoro naaHyBaHHS
[LA€ MOX/IMBICTb BU3HAUMTM OCHOBHI O3HAKM LLbOro NpoLecy v 3rpyny-
BATM iX 33 YiTKO BU3HAYEHUMM KpuTepismu. Lle 3abesneyye cMCTEMHICTb
[OCNIIKEHHS | CMPUSE YITKOMY PO3YMIiHHIO CYTHOCTI MOro npeaMera.

Y cBOiVi gucepTauiriHin npaui M. boHoapeHko, po3rnsgaayn nu-
TaHHS NPO NOHATTS NOAATKOBOIO MaHYBaHHS, 3a4iNae OKpeMi acnekTu
noro knacmdikauii, npy LbOMY CNYLLIHO 33a3HAYAE, WO CTAHOM Ha CbOroa-
Hi B MOCTPaASHCHKIN HAyKOBIM NiTepaTypi HEMAE He TiNbKM EAMHOIO, a M
HaBiTb YaCTKOBOrO yCTaZIEHOro Niaxoay A0 Liei npobnemun. 3aebinblioro
HAYKOBLLi XapaKTepu3ykTb OAHE 1 Te X sBuLe (No4aTKOBe MiaaHyBaH-
H4) 3 pi3HMX OOKiB. Taka cuTyaLis 3yMOBNEHA CKNaAHICTo, OOEMHICTIO,
Pi3HOMMAHOBICTIO Ta HEAOCTATHIM PiBHEM HAaYKOBOr0 BMBYEHHS NoaaT-
KOBOTO MaaHyBaHHS. [1oganblui NOWYKM BYEHUX HA LbOMY LUASAXY, Ha ii
[YMKY, MatoTb CNpuUSTU GOPMYBAHHIO YCTaNeHMX TOYOK 30pY Ha CUCTe-
MoyTBoptotodi noHATTa [77, ¢. 40]. MNpn uboMy AOCNIAHMLS BUCBITAIOE
no3uuii psay HayKoBLiB WoA0 Knacudikalii NoaaTKOBOro NaaHyBaHHS,
3okpema 0. IBaHoBa [ 208, c. 434 ], T. Tycesoi [156, c. 140], A. ThiHo-
Ba [114, c. 16]. Y npaugx 3a3HayeHMX aBTOPIB, MPU BM3HAYEHHI BUAIB
NoAAaTKOBOro MfaHyBaHHS BUMKOPUCTOBYHOTbCS Pi3Hi KpuTepii knacuai-
Kauii. 3okpema, 0. IBaHOB noainge nogaTkoBe naaHyBaHHS 3a cheporo
BMKOPWCTAHHS Ha MiXAEPXKaBHE Ta BHYTPiLLHbOAEPXKABHE, 33 OpraHisa-
LiMHOK CTPYKTYpPOI — HAa KOprNopaTUBHE Ta iHAMBIAYaNbHE; 33 OpraHi-
3aLiMHO-NpaBoBOO HOPMOK — HA MOAATKOBE MAAHYBAHHS AiSIbHOCTI
IOPUONYHUX 0Ci6, NoAATKOBE MJIAHYBAHHSA AiSNbHOCTI di3MyHMX 0CiO



1.2. Buau, Metoam Ta cTafii noAaTkoBOro niaaHyBaHHs

- NiANPUEMLIB; 3aN1€XKHO Bif, XapaKTepy ynpaBAiHCbKMX pilleéHb — Ha
noTtouHe i ctpateriyHe [208, c. 434]. T. [yceBa knacudikye nogaTkose
NNaHYBaHHS 32 TAKMMW KPUTEPISMU: 3aN1EXKHO Bif, BUAY rOCMOAAPIOYO-
ro cybekta — NoAaTKOBE MAAHYBAHHS B KOMEPLiAHMX i HEKOMEepLLiMHUX
OpraHi3auisx; 3anexHo Bif opraHi3auiiHo-npaBoBoi GopMK — B aKLi-
OHEpPHMX TOBAPMCTBAX, BUPOOHUUMX KoomnepaTMBax i T.4.; BiANOBiAHO
[0 CTapin iHaHCOBO-BMPOOHMYOro LMKAY MiANPUEMCTBA: Ha CTaAii
CTBOPEHHS MiANPUEMCTBA, Y Nepiog iCHYBaHHA NiANPUEMCTBA, Y nepiog,
NniKBigauii; 3anexHo Big po3Mmipy 6i3Hecy € crneumdika NoaaTKoOBOro
NAaHyBaHHS Ha ManuMx NiANPUEMCTBAX, HA CEPedHiX | BEMKUX Mignpu-
EMCTBAX; BUXOAAYM i3 HANpaBNeHOCTi Ha nepcnektusy [156, c.48].

A.TniHOB BU3Ha4Ya€E Taki BUAM NOAATKOBOrO NAaHyBaHHS: MOAATKOBE
nAaHyBaHHA: 33 BUAAMM MOAATKIB — MOAATKY Ha AoAaaHy BapTicTs ([14B),
NoaaTKy Ha NpuByTOK, Ha AoxoaM (i3M4HMX OCib, EAMHOro MOoAaTOK Ta
iH.; 3@ KaTeropisiMM NNATHWUKIB NOAATKIB — OpraHisauii, iHAMBiAyanbHi
NiANPUEMLI, iHWI i3nYHi 0cobu; BiANOBIAHO A0 pPe3MAEHTCbKOro CTa-
TYCy — BHYTPilUHbOAEPXKABHE M MiXKHApPOAHE MAaHyBaHHS; 3a ranys3so
- MiHiMi3aLis onogaTkyBaHHS opraHisauin (baHkis, CTPAaX0BMX OpPraHi-
3alii, opraHisawi Toprieai Ta iH.) 3aNeXHO BifA X HANEXHOCTi Ao Tiei
yn iHwoi cdhepn @iHAHCOBO-roCcnoAapCbKOi AiSNbHOCTI; 3a 4aCOBMM
MPUHUMNOM — NAaHYBAaHHS KOPOTKOCTPOKOBE (MOTOYHE) Ta AOBroCcTpo-
KoBe (CTpaTeriyHe, TakTM4YHe). KpiM TOro, HaykoBeLb NOAINSE NOAATKOBE
MNaHYBaHHS Ha akTMBHe i nacueHe [114, c. 16].

Buan nonatkoBOro naaHyBaHHS B po3pisi KnacudikauiiHux rpyn
HaWnoBHiwwe onucaHi A. EniceeBnm Ta A. 3aropogHim [182, c. 59]. i aB-
TOpPY BM3HAYalTb BUAM NOAATKOBOMO MIAHYBaHHSA 33 3HAYHOK KibKi-
CTH KpUTepIiiB, 30KpeMa 3aneXxHo Bif, chepu 3aCTOCyBaHHS, Bif, CybekTa
NiANPUEMHMLTBA Ta Bif MOro OpraHi3auinHoi CTpyKTypw, 0bcsary oxo-
NEHHS, eTaniB PYyHKLiOHYBAHHS, XapaKTepy yNpaBniHCbKMX pilleHb, iH-
CTPYMEHTIB, SIKi BUKOPUCTOBYHOTHCS, TOLLLO.

OpHak, Ha Hawe NepeKkoHaHHSA, NpU 34iMCHEHHI Knacndikawii Ta Bu-
3HAYeHHi BMAIB NOAATKOBOrO MAaHYBaHHA CAif YHMKATW HagMipHOI de-
Tanizauii Ta WTy4YHOro 36inblueHHS KpUTEepiiB NOAINY HA Ti UM iHWIi BUOM,
3 BUKOPUCTAHHAM APYropanHMX, HECYTTEBMX O3HAK.
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Ha nymky A. €niceeBa, 3aneXHO Bif AiEBOCTI CyOEKTIB NOAATKOBO-
ro NJaHyBaHHS CTOCOBHO BUKOPUCTAaHHS MOX/IMBUX iHCTPYMEHTIB, BOHO
NOAINSETbCA HA NMAaCUBHE i aKTMBHE. B 0CHOBY MacMBHOro NoAaTKoBOro
NJaHyBaHHSA MOKIALEHA anbTepHATMBHA OMTMMI3auis. Taka onTuMmiza-
Lis MOXNMBA TOZi, KONM B MOAATKOBOMY 3aKOHOAABCTBI iCHYIOTb ABi Ta
6inblwe anbTepHaTMBHI HOPMM, @ OOLIBbHICTb 3aCTOCYBaHHA Oyab-aKO1
3 HMX BUpiWYe daxiBeLb Nignpuemcrea abo @isnyHa ocoba — NNaTHUK
noaatkis. [MpMKNagoM NacMBHOMO NOAATKOBOMO MIAHYBaHHA MOXxe OyTH
PO3B'A3aHHA NUTAHHS CTOCOBHO AOLLIIbHOCTI Nepexoay Ha CNpPOLLEHY CU-
cTeMy onoaaTKyBaHHS cybekTa Manoro nignpuMeMHULUTBA. [0 aKTUBHOIO
NMOAATKOBOrO M/aHYBaHHS HanexaTtb cneundivyHi MeToaM naaHyBaHHS
LiSNbHOCTI NiANPMEMCTBA i3 3aCTOCYBaHHSAM CnewiasibHO Po3pobaeHux
onTMMi3auiHnx cxem [183].

PasoM 3 TMM, [,0BONI ANCKYCIMHUM € NOLIN NOLATKOBOrO MiaHyBaH-
HS 3aNeXHO Bif iHCTPYMEHTIB, SIKi BUKOPWUCTOBYHOTBLCS, OCKIIbKM NpwU
LbOMY HaBOASATbCS Binblue He BUAM NMOAATKOBOrO MaHyBaHHS, @ 3aco-
61, SKi BUKOPUCTOBYHOTLCS MPU MOr0 34iMCHEHHI. TaKOX MU HE MOXEMO
MOBHICTIO MOroAMTUCS 3 MO3MLLIEID 3raflaHOro aBToOpa MPO BM3HAYEHHS
NMacMBHOro NOAATKOBOrO MAaHyBaHHS, y TOMY YACAi B KOHTEKCTi HaBeae-
HUX NPUKNAAIB, a[)Ke HACMpaBAi 34iMCHEHHS NOAATKOBOrO NAAHYBaHHS
nepenbavae 34iMCHEHHS NEBHUX aKTUBHUX AiN (NPUAHATTS pilleHb) 3
60Ky NNaTHUKIB NOAATKIB.

3 ypaxyBaHHSIM LbOr0 MM BU3HAYMIM OCHOBHI KpuTepii NoAiny no-
[LaTKOBOrO NMIaHYBaHHS Ha Pi3Hi BUAM, 3aN1€XHO Bif, OCHOBHMX O3HaK.

TaK, Ha Hawy AYMKY, HAW6iNbLW ONTUMANbHO MOXHA BUAINUTKM Taki
BMAM NOAATKOBOIO MiaHyBaHHS:

- 3aNexXHOo Big chepu TepuTopianbHOI Ai Ta OPUCAMKLIT — BHY-
TPiLUHE Ta MiXXHapOaHe;

— 3aN1eXKHO Bif piBHS NOCTaBNEHMUX Liiner Ta 3aBAaHb — CTpaTeriy-
He | TaKTUYHE;

— 3aexHO Bif CyOEKTHOrO CKNafy Ta OpraHi3auifHoi CTpyKTypu —
iHOMBIOYaNbHe, KONIEKTUBHE Ta KOPMOPATUBHE;

— 3aNeXHO Bif, CTPOKY, Ha KM 34IACHIOETLCS NAAHYBAHHA — KO-
POTKOCTPOKOBE, CEpelHbOCTPOKOBE i J,OBrOCTPOKOBE.
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BHyTpilWHE nogaTkoBe MIAHYBAHHS 34iMCHIOETLCS MAATHUKOM MO-
[aTKiB i3 BUKOPUCTAHHSAM HaLiOHaNbHUX NPaBOBMX 3acobis, 3 ypaxy-
BaHHSIM NOAATKOBOrO0 3aKOHOAABCTBA [LEpPXKaBW, pe3NOEHTOM SKOi BiH
€, Ta CTOCYETbCS NMEPEBAXKHO BHYTPILIHIX rOCNOAAPCbKMX onepauin, ane
He BMKJ/OYHO. BHYTpIilWHE NogaTKOBe MaaHyBaHHS Peani3oBYE KOXEH
cybeKT rocnofaptoBaHHS, HaBiTb TOM, AKMM 3MIACHIOE 30BHILLHbOEKO-
HOMiYHi onepauii, agke i Npy BMKOPUCTAHHI MiXXHApOAHOIO iHCTPY-
MEHTapit0 pe3naeHT NOBUMHEH BPaxOBYBATU MpaBMaa agMiHICTPYBAHHS
NoAaTKiB Ta piBeHb NOAATKOBOrO HaBaHTAXKEHHS 33 HALiOHAaNbHUM 3a-
KOHOZaBCTBOM. MixXkHapogHe NoAaTKOBe MAaHYBaHHS 34iMCHIOETLCA Nif
Yyac NpoBefeHHS 30BHILHbOEKOHOMIYHOI JiS/IbHOCTI, y B3aEMOAIT 3 iHO-
3eMHUMK CyOEKTAMM, SKi 3apeeCcTpoBaHi B Pi3HUX MOAATKOBUX HOPUC-
[AMKLiSIX, Ta 3 ypaxyBaHHIM 3aKOHOAABCTBA iIHO3EMHMX AEPXKAB, @ TAKOX
Mi>KHapOAHUX AOroBOPiB NP0 YHMKHEHHS MOABIMHOrO ONOAATKYBAHHS.
[Mpu 3aiMCHEHHI MiXKHAapPOAHOro MOAATKOBOrO MiaHYBAHHS YacTo BUKO-
PUCTOBYIOTbCA CYO’EKTU 3 HMU3bKOMOAATKOBMX HPUCAMKLIN, TOMY OCO-
611BOI Baru TyT HabyBalTb NpaBuAa TPAHCPEPTHOTO LLiHOYTBOPEHHSI.

CrpaTeriyHe nogaTKoBe NIAaHYBAaHHSA NOB'I3aHE 3 BM3HAYEHHSM OC-
HOBHMX, HaMBIiNbLL BaXXNUBMX Liinel Ta 3aBaaHb y cdhepi onoaaTKyBaHHS
NNATHMKA NOAATKIB, TOAI X SK TAKTUUYHE NOBM3aHe 3 BUKOHAHHSAM MOTOY-
HMX 3aBAaHb, SKi GOPMYNIOE NNaTHMK Y chepi 0NnoaaTKyBaHHS.

IHAMBiOyanbHe MOJATKOBE MAAHYBAHHA 3MIMCHIOETLCS MIATHUKOM
nofaTkiB CAMOCTIMHO, 3 BUKOPUCTAHHSAM BNAaCHMX 3aC00iB Ta iHCTpYMeH-
TiB, 6€3 LinecnpsamMoBaHoi B3aEMOSii Ta Y3rogKeHHs 3 iHWKWMM NoBa3a-
HUMM cybekTaMu. KonekTMBHE NOAATKOBE NAaHYBAHHS 34iMCHIOETHCA 33
[LONOMOrot0 Aekinbkox cybekTiB. KopnopaTveHe noaaTtkoBe niaHyBaH-
HS 34IMCHIOETLCA KOPNOPATUBHOK Fpynot CybOekTiB, AKi, IK NpaBuno, €
adininoBaHMMM YM NOB'A3aHUMM MiXK C0B0L0, 360 MK HUMM ICHYE iHLWNI
KOprNOpaTUBHUI 3B30K, SKi MOXYTb BMKOPWUCTOBYBATM Pi3Hi GopMu
OMNoAaTKyBaHHS UM iHWI 3acobu.[1pu LbOMY BOHM B3aEMOAIHOTb y3roaxe-
HO ON8 OOCATHEHHS chinbHOro pesynetaTy. KopnopatueHe nogaTtkose
NNaHYBaHHSA Ha CbOroAHi HabyBa€ aenani GiNblIOro PO3NOBCHAXKEHHS,
afi)Xe BOHO AA€ 3HAUYHO WMPLLIMI IHCTPYMEHTAPIN ANS OOCSATHEHHS METH
NoAaTKOBOro NiaHyBaHHS. Pa3oM 3 TMM, Npu 3aCTOCYBaHHI KOPNOpaTUB-
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HOro NOLATKOBOrO M/IAaHYBAHHS NOAEKYAM MAKOTb MiCLe MEBHI 3/10BXM-
BaHHA 11 cnpobu HepobpoCoBiCHOI MiHiMi3aLii NoaaTkoBMX 3060B'13aHb,
npo wWwo 6inblw feTanbHille MU 3yNMMHUMO yBary B HaCTYMHUX po3inax.

Ulopo cTpokiB MOAaTkOBOrO MAaHyBaHHS, TO KOPOTKOCTPOKOBE
30iMCHIOETbCS HA CTPOK A0 OAHOro poKy, CEpefHbOCTPOKOBE — Bif O4-
HOro [0 TPbOX POKiB, LOBFOCTPOKOBE — HAa CTPOK MOHAL TpU poku. Ane B
LbOMY KOHTEKCTI HeEOOXiZHO 0O6YMOBUTH, LLO OOBrOCTPOKOBE, a AESKOH)
MipOt0 | cepeaHbOCTPOKOBE NIAHYBAHHA B YKPaiHi CYTTEBO YCKNAAHEHI
yepe3 HecCTabinbHICTb NOAATKOBOrO 3aKOHOAABCTBA, TOMY NoTpebyoTh
KOPUIyBaHHS 3a/1IEXXHO Bif, BiANOBIAHMX 3aKOHOAABYMX 3MiH.

TakoX AOLINbHO BUAINWUTM BUAM NOAATKOBOMO MaHYBaHHS 3a/1€XKHO
Bif, CTYNEHS pU3mMKy. 3a MM KPUTEPIEM MOXKHA BM3HAYMTM TaKi BUAM MO-
[AaTKOBOrO MAaHYBaHHS: 3BMYANHE, Ke He CTBOPHE Oyab-SKUX PU3MKIB
[NS NAaTHKKA, Nependavae BUKOPUCTAHHS TPaaMLIiAHUX, BUSHAYEHNX 3a-
KOHOM 3acob6iB; CkNafHe, ke MicTUTb BinblKiA CTYMiHb PU3KUKY 1 Nepea-
6aya€e 3acToCyBaHHS HECTAHAAPTHMX 3aC06iB MOAATKOBOIO MNAAHYBAHHS;
pU3MKOBE, SIKE CTBOPIOE A1 MNAaTHMKA BMCOKI pU3MKM, nepenbdayae 3a-
CTOCYBaHHS CMipHMX 3acobiB, IKi MOXYTb MPU3BECTM L0 CYLOBMX CMOpIB
3 OpraHamm NoAaTKoBOI CNTYXXOM; arpecnBHe — Ke MOXKE MiCTUTKU O3HaKM
3/10BXMBaHHS NPaBOM i HeA0OPOCOBICHOI NOBEAIHKM NNATHMKA NOAATKIB.

[ng 3niicHEeHHs epEeKTMBHOIO NOAATKOBOIO MIaHYBaHHS, KpiM npa-
BMbHOI Knacudikauii, BaXX1MBe 3HAYEHHS MA€ 3’ICYyBaHHS OCHOBHMX
MeTO/AiB NOAATKOBOIrO NAaHYBAHHS.

Y nogaTKoBOMY MJIaHYBaHHI 3aCTOCOBYETLCS Fpyna METOLIB, 9Ki Aa-
H0Tb 3MOry CNPOrHO3YyBaTW, PO3paxyBaTW NOAATKOBI NaaTexi 3a anbrep-
HaTMBHUMW BapiaHTAMM 34iNCHEHHS TOCNOLAPCHKOI LisNbHOCTI M BU-
6paTh 3 HasBHMX aNbTEPHATUB ONTUMANIbHWI BApiaHT ONOAATKYBAHHS
[315, c. 440].

Y Hay3aranbHiWoMy BUMSLI 40 iHCTPYMEHTapito NOAATKOBOrO MiaHy-
BAHHA, Ha AYMKY HAyKOBLLiB, HaNiexaTb METOAM NOAATKOBOIO H610aKeTyBaH-
H$, BUKOPUCTAHHS MOAATKOBMX Mifibl Ta iHWMX He 3a00pPOHEHNX 3aKOHOM
cnocobiB MiHiMi3aLii NoAaTKOBMX NNaTEXiB, 3aCTOCYBaHHS TPaHChePTHO-
ro LiHOYTBOPEHHS i NporasunH B NOA3aTKOBOMY 3aKOHOAABCTBI, peani3auis
noaaTKoOBOI NONITUKM NiIANPUEMCTBA i nodaTkoBoro obniky [67, c.205].
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t0. IBaHOB po3ainse MeToaM NOAATKOBOrO NAAHYBaHHSA Ha 3arabHi
M cnewianbHi. [1o 3aranbHMX METOAIB HayKOBEeLb BiGHOCUTb METOAM, Xa-
pakTepHi ans BHYTpidipMOBOro nnaHyBaHHS NiANPUEMCTBA B LLIIOMY ¢
NMOLaTKOBOrO MiaHyBaHHS K MOro CKaA0BOI, L0 CneLiaNbHUX METOLIB
— MeToAM, LLLO BUKOPUCTOBYHOTCS BUK/HOYHO B MOAATKOBOMY MNIaHYBaH-
Hi NignpMeEMCTBA Npu po3pobLi NpoeKTiB NOAATKOBOrO NIAHYBaHHS.

3ragaHui fOCNiAHMK BU3HAYaE TaKi 3arasbHi MeToau NoAaTKOBOro
NNaHYBaHHS:

- PO3paxyHKOBO-aHANITUYHMI METOL BMKOPUCTOBYETHCS B KOPMU-
ryBaHHi NJ1aHOBMX MNOKA3HMKIB Mif NPOrHO3Hi 3MiHW BHYTPILLHiX
i 30BHIWHIX (akTOpiB. Y NOAaTKOBOMY MaHyBaHHI 3aCTOCOBY-
€TbCS MPU PO3PaxyHKYy NOAATKOBOrO TAraps niAnpueEMCTBA, BU-
3HaYeHHi CyM NoAaTKOBMX MAATEXIB Y MPOEKTax MoAaTKOBOro
MNAHYBAHHS LUASXOM KOPUIYBAHHA BUXiAHMX MOKA3HMKIB Npo-
eKTy Mif, NPOrHO3Hi 3MiHM NOAATKOBOr0 3aKOHOAABCTBA;

- HOPMATUBHMIN METOZ, Y NOAATKOBOMY MNJIAHYBaHHI BUKOPUCTOBY-
€TbCS Ha CTagii po3paxyHKy NoAaTKOBOro Tarapsi NianpueMCTBa,
MOAATKOBMX MIATEXIB Y MPOEKTaxX NOAATKOBOIO NMAHYBaHHA W
[la€ 3MOry BU3HAYMTU CYMM NOAATKOBMX MNATEXiB Ha NiAcTaBi
YMHHMX CTaBOK i 6a3 0NOAATKOBYBAHHS;

— CTAaTUCTMYHI MeTOoAM MAlTb LUMPOKMIA CMEKTP 3aCTOCYBaHHS B
NoAaTKOBOMY MAaHYBaHHi. 30KpeMa, Ha OCHOBi BMKOPWUCTAHHS
Pi3HMX METOAIB CTAaTUCTMYHOIO aHanisy (hakTopHoro, Kope-
NALINHO-perpecinHoro aHanisy M T. Mn.) BMAINAOTbCS OCHOBHI
akTopK, 9Ki BNIMBaKOTb Ha pO3Mip MOAATKOBOro Taraps nia-
MPMEMCTBA, HA OCHOBI SIKMX NMPOEKTYTbCA HANPAMKM OMTUMI-
3auii nogaTKoBMX nnaTexiB nignpuemcrea. CraTUCTMYHI MeToaM
33CTOCOBYHOTbCS TAaKOX MPU pO3PaxyHKY epeKTUBHOCTI 3aX0miB
MOAATKOBOro MAaHyBaHHS, 30KpemMa Npu MpOBEeAEeHHI aHanisy
AMHAMIKM MOAATKOBMX NNATEXIB, pO3PaXyHKY NOKA3HMKIB BUKO-
HaHHS 6104XeTy NoAaTKIB TOLLO.

CneuianbHi MeTOAM NOAATKOBOrO MaaHyBaHHS, 3a H0. IBaHOBMM, BU-
KOPUCTOBYHOTbCS Ha CTaAii Ninbopy anbTepHaTMBHMX BapiaHTiB onoaat-
KyBaHHS (PO3pOOKM MPOEKTIB MOAATKOBOIO MaaHyBaHHS):
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- MEeTo[ 3aMiHM BiAHOCMH NONAraEe B 3aMiHi onepauii, WwWo nepesa-
6ayae 0OTHKIMBE ONOAATKYBAHHS, HA OMEpPaLLito 3 aHaNOoriYHOK
MEeTO0, asne 3 BiNbl NifIbroBMM NOPSAKOM ONOAATKYBAHHS;

- MeToA pO3MOoAiny BiAHOCMH BA3yeTbCs Ha METOAI 3aMiHM Bia-
HOCMH. BigMiHHiCTb LMX METOAiIB MONSra€ B TOMy, LLO B METOAI
po3Mnofiny BiAHOCMH 3aMiHSETbCA abo YacTMHA rocnoAapcbKoi
onepaldii, 3amicTb onepawii B LinoMy, abo ogHa rocnofapcbka
onepawis NoA4INSETbCS Ha KiNbKa YaCTUH;

- METOJ, BiACTPOYEHHS NOLATKOBOIO MNnaTexy A03BONSE NepeHe-
CTM MOMEHT BMHUKHEHHS 06’€KTa ONOAATKYBAHHS Ha HACTYMHi
nofaTKoBiI Mepioau;

- MeTon AeneryBaHHsa MNOAATKIB CTPYKTypi-caTenity nonsrae B
nepefadvi Cnaatv MNOAATKOBMX MAATEXIB CreuiasbHO CTBOpe-
HUM CTPYKTYpaM, LiIbHICTb SKMX CMPSAMOBAHA HA 3MEHLLEHHS
dickanbHOro NOAaTKOBOr0 TUCKY HA OCHOBHE MiAMNPUEMCTBO;

— METOZA NiNbroBoro cyb’exTa rocnoilaproBaHHS NOASraE B CKOPO-
YeHHi 06'ekTa onoaaTKyBaHHA MiANPUEMCTBA LIASXOM BMOOPY
crneuianbHOI OpraHi3auifHo-NpaBoBOi OCHOBM Cy6’ekTa rocno-
[aploBaHHS 3 MiNbroBMM pEXMMOM 0OMOAATKYBaHHS. o Lboro
MeToAy BifHOCATb BMOIp OpraHi3auiiHO-npaBoBOi GopMKu Cy-
6’ekTa rocnofaploBaHHg, WO 6e3nocepefHb0 KOPUCTYETLCA
ninbramu (Hanpuknag, nianpuMeMcTBa iHBaniais) abo Mae binbL
HW3bKMIA piBEHb OMOAATKYBAHHA (HAanpuknag, puanMyHoi abo
di3nyHoi 0cobu, Lo nepebyBae Ha CNPOLLEHI cMcTeMi onoaat-
KyBaHH$) [315, c. 443 - 452].

0. CywkoBa, fLOAATKOBO [0 BULLEHABEAEHWX, HA3MBAE TaKi MeTOaM
NOAATKOBOrO MaHyBaHHS, K MeTOA, BUKOPUCTAHHSA 061iKoBOi moniTu-
KM, IKUIA FPYHTYETLCS HA B3AEMO3aNeXHOCTI MOAATKOBOro Ta byxrantep-
CbKOro 06/1iKy 1 monsarae B TOMy, WO 3a AOMNOMOrOK 3MiHM 06/1iKoBOI
NoniTMKM MOXYTb BYTM 3MiHEHi po3Mipu nogatkoBux 6as3; meTog nps-
MOr0 CKOpOYEeHHSI 0O€EKTa ONOAATKYBAHHSA, SKUIA peani3yeTbCs WNSXOM
3MeHLeHHs 6a3M onoaaTKyBaHHS, 3iCTaBNAEHHS Pi3HWMX BapiaHTiB 3acTo-
CyBaHH$ CTaBOK i 0O€EKTIB ONOAATKYBaHHS; MeToA 0dLIopy, CyTb SKOro
Nnongara€ B nepeHeceHHi 06€kTa ONOAAaTKyBaHHS (OKpeMuX onepawii,
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BMAIB AiNIbHOCTI, MaliHa TOWLO) Nif tOPUCAMKLIO 3 BiNblW MIKUM pexu-
MOM 0NOAATKyBaHHS (BifIbHi €KOHOMIYHi 30HM, CneLiafbHi eKOHOMIYHI
30HU, opLOopHi 30HK) [409, c. 116].

HeobxigHO HaronocuTy, WO METoAM MOAATKOBOrO MiaHyBaHHS ne-
penbayatoTb BUKOPUCTAHHSA NPaBOMipHMX 3acobiB, ix Cnif BiaMeXoBY-
BATM Bif, TUX IHCTPYMEHTIB, 33 LOMOMOIOK SKMX 3MEHLUEHHS MOAATKO-
BMX 3000B13aHb UM YHUKHEHHS Bif BUKOHAHHS NMOAATKOBOro 060B43KY
BiAOYBaAETbCS Y HE3aKOHHMI CNOCIO Ta BHACNILOK 3/10BXXMBAHHSA NpaBa-
MW NNaTHUKOM MOAATKIB.

MopaTKoBe NaaHyBaHHS, MPAKTUYHO SIK i BYyAb-KMIA 3HAYYLWMIA NpO-
Liec, He MOoXe 3[iMCHI0BAaTUCS OAHOMOMEHTHO, 6e3 nonepeaHbOi rpyH-
TOBHOI MigroToBkW. [IOCArHEHHS METU MOAATKOBOrO MAaHyBaHHS, Moro
AKiCTb | pe3yNbTaTMBHICTb NOTPebyOTb CKPYMYAbO3HOMO Ta AeTalbHO-
ro 36opy Ta BMBYEHHs iHPOpMALii, ii aHani3y Ta NPOrHO3yBaHHS, BU-
pobneHHs HeobXxioHOI KOHLUENUii Ta NPUIAHATTS OCTAaTOYHOrO PilleHHS.
Taka misnbHICTb Mae cBOi neBHi eTanu. [1paBWUbHICTb MPUIRHATUX Pi-
LeHb 3aN1eXMTb Bif LiNoro psay GakTopis, SKi BUHUMKAKOTb HA KOXHOMY
3 eTaniB MoAaTKOBOrO MIaHyBaHHS.

Y HayKOBiM NiTepaTypi iCHYIOTb pi3Hi NiAX0An A0 BU3HAYEHHS eTaniB
MoAaTKOBOrO MaHyBaHHS, MPU LibOMY B OAHMX BUMAAKaxX npouec noaat-
KOBOrO MnaHyBaHHS 3aHAATO CMPOLLYEThCS, @ B iHLWMX, HABMAKK, YCKNaA-
Hio€eTbCA. Tak, H. TnybokoBa BMAiNSE YOTMPM OCHOBHI €Tanu NoaaTkoBOro
NAaHyBaHHS, Taki SK BMOIp Micug po3TawyBaHHS MiANPUEMCTBA, Aani —
BMOip opraHi3auirtHo-npaBoBoi GOpMM, TPETIM eTan — Le MaKCUMabHO
eeKkTMBHE BMKOPUCTAHHS NOAATKOBMX Mifbr i MepeBar npu MOTOYHIN
NiANPUEMHULBKIN LiSNbHOCTI, OCTAHHIM eTan — Le BUPILLEeHHS MUTaHHS
Npo po3MilLeHHs aKTUBIB Ta NpmbyTKy nianpuemcraa [115, c. 35].

E.B. LLlecTakoBa BBaXag, WO NPOLLEC MAaHYBaHHS AOLINbHO NOYaTH
3 aHanisy obekTiB onoaaTKyBaHHs (nepwwui eTan). Ha gpyromy etani
HeoOXiZHO OLHWUTU PU3MKM, LLLO BMHMUKAKOTb BHACNILOK TOMO UM iHWO-
ro TAyMayeHHs 3aKOHiB, 3aCTOCYBAHHS CXEM ONOAATKYBAHHS, HASBHOCTI
Bif0OpaXKeHHs BCiX rocnofapCcbKmx onepair y NogaTkoBin nonitmui, a
TaKOX PU3MKM, 3a3HaYeHi B ayMTOPCbKOMY BUCHOBKY. HacTynHUM eTa-
MOM € po3paxyHOK nogaTtkosoro 6opkety [471, c. 11].
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Ha Hawy aymky, Taki NigxoaM He MOBHOK MipOK PO3KPMBAOTb YCi
eTanu NoAaTKOBOro MaaHyBaHHS, 30KpeMa He BPaxOBYHOTb MiAroTOBYY
Ta aHaniTUYHY CTagii, CTafii peanisauii Ta KoHTposto. TyT Ginblie BMKO-
PUCTOBYIOTbCS NiMLLE OKpeMi eTanu abo B3arani OKpeMi efieMeHTH Mno-
[LaTKOBOrO NJIaHYBaHHS.

B. Ky3HewoBa nponoHye Taki CTagii MOAATKOBOrO MiaHyBaHHS, K
aHani3 rocnoaapcbkoi AisnbHOCTI, BU3HAYEHHS OCHOBHMX MOAATKOBMX
npobnem, NOWYK WAAXiB BUPiLIEHHS NOAATKOBMX Npobnem, po3pobka
i NNaHyBaHHA MOAATKOBMX CXEM, MiArOTOBKA i peani3alis nogaTkoBUX
CXEM, BKJTIOYEHHS pe3ynbTaTiB B 3BITHICTb i O4iKyBaHHSA BUCHOBKIB KOH-
TPOMOKYMX OpraHiB [236, c. 12]. OgHak, Ha Hawy AyMKY, Tpouec noaat-
KOBOrO MNaHyBaHHS He MOXe 3akKiH4yBaTMCS O4YiKyBaHHSIM BMCHOBKIB
OpraHiB MoAaTKoBOI CNYKOM, agke OKpeMi eTanu noaaTkoBOro niaHy-
BaHHS MOXYTb MaTM MicLe i micng NpoBeAeHHS MepeBipoK NAaTHMKA
noAaTKiB UM B NPOLECI OCKApXKEHHS PilleHb KOHTPOKOKYMX OPraHiB.

0. Anamuk, 'pyHTOBHO BM3Ha4alouM eTany NoaaTKoBOro naaHyBaH-
HS, OKPEMO Ha CTafii CTBOPEHHS NignpuveMcTBa (POPMyBaHHS MeTH i
3aBOaHb, BUOiIp oOpraHi3auinHo-npaBoBoi GOpMM, BpaxyBaHHS peri-
OHaNbHMX 0COBAMBOCTEN), @ TAKOX Ha CTafii MOTOYHOro YMNpaBAiHHS
Moro misnbHicTio, nopsA, i3 4iNCHO BaXKAMBMMK Ta HeOBXigHMMM eTana-
MM NOAATKOBOrO NjaHyBaHHS, HAAMIPHO LeTani3ye OKpeMi 3 HMX, Ki
HaBpsL YM MOXYTb PO3rN94aTUCS 9K CaMOCTIMHI (peryntoBaHHa 6a3u
OMOAATKYBaHHS, aHani3 ycix Moxnueux dopm yrog Towo) [41, c. 24].
Takui nigxin He Oa€ 3MOrM YiTKO CTPYKTYpyBaTM CTagii NOAaTKOBOro
NAaHyBaHHS.

binblw TOYHO BM3HAYA€E CTagii NMaHyBaHHA AiANIbHOCTI NigNpUEM-
ctBa B. Mockantok, gki MOXyTb OyTM 3acTOCOBaHi M [0 NMOAATKOBOrO
nnaHyBaHHs. BiH BMAinge Taki etanu, Sk NoctaHOBKa NpobiemMu, MowykK
aNbTEPHATUMBHUX pilleHb, OLIHIOBAHHS, NMPUAHATTS pilleHHs, peanisadis
Ta KOHTpOsb. [1pM LbOMY HAroOMOLYETLCS, WO MPOLEC MAaHYBAHHS MAE
LUMKNIYHMI XapakTep, LMKAK Yeprytotbcs 6esnepepsHo [308, c. 11]. Pa-
30M 3 TUM CJ1if, HAaronoCUTH, WO LIMKITIYHICTb HE 3aBXAW NpMTaMaHHa
NnoLaTKOBOMY MAaHYBAHHIO, OCKIIbKM NEBHI CTafii HeMae HeobxigHOCTI
NMOBTOPIOBATM NiCNg iX peanizauii.
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lMoyaToK mpouecy NoAaTKOBOrO MaHyBaHHS 3YMOBJ/IOE HasIBHICTb
notpebu B MOro MpPOBEAEHHI, WO MOXe OyTM MOBA3aHO 3 MO4YaTKOM
30iACHEHHS MeBHOi AifNbHOCTI BiAMOBIAHUM CYOEKTOM, Yn noTpeboro
YOOCKOHANEHHS Ta ONTMMIi3aLii N0AaTKOBMX NPOLECIB Y Ait040ro cybek-
Ta. BUHMKHEHHS Takoi noTpebu € 0OEKTUBHUM SBMLLEM, afKe NOoAaT-
KOBE MNaHYBaHHS Ha TOMY 4YM IHLIOMY PiBHi 34IMCHIOETBCS KOXHUM
NAAaTHUKOM MOAJATKIB: uM Le byne isnyHa ocoba - nianpueMeLb, Un
TpPaHCHaLiOHaNbHA KOoprnopaLis.

Micns yceigomneHHs noTpebu B MOAATKOBOMY MAaHYBaHHI, CybeKT
NMOBMHEH MPOBECTM IPYHTOBHY MiAroToBYy poboTy, B NMPOLECi SKOi BU-
3HaYMTM METy Ta 3aBAAHHS MOAATKOBOrO MiaHyBaHHS, BUKOHABLLIB, SKi
6yayTb MOro 34iMCHIOBATK, @ TAKOX iHLWI YMOBM, HEOOXiAHI 4S9 npoBe-
[LeHHS MaHyBaHHS. TaKUM YMHOM MM MOXEMO BM3HAUMTM MiLrOTOBYY
CTafit0 MOAATKOBOro naaHyBaHHS. Mpu LboOMy NAATHMK NOAATKIB NOBK-
HEeH BM3HAYMUTM MpPiOpUTETU, HA AKi MA€E BYTM CNPAMOBAHUM KiHLEBUIA
pe3ynbTaT: 3MEHLUEHHS MOAATKOBOr0 HaBaHTAXEHHS, CMPOLLEHHS Npo-
Lecy aAMiHiCTpyBaHHS NOAATKIB, MiHIMi3aLis NOAATKOBMX PU3MKIB TOLLLO.
3BMYalMHO, MOAATKOBE MAaHYBaHHA B igeani mae ByTn cnpsMoBaHe Ha
NOEAHAHHS BCiX BKAa3aHMX 3aBAaHb, OAHAK Ly)XKe 4acTo Take MOELHAHHS
€ HEMOXJIMBMM, a[i)Ke 3MEHLUEHHS MOAATKOBOr0 HABAHTAXKEHHSA iHOMI
3yMOB/IOE 30inblUeHHS MOAATKOBMX PM3MKIB. Tak CaMO OMTUMi3auis
NOAATKOBMX MNATEXiB MOXe MOEAHYBATMCA 3 BiNbl CKNAfHOK CuCTe-
MO0 OpraHi3auii 06.iKy, CTPyKTypoto 6i3Hecy, BUKOPUCTAHHAM Binbwoi
KiNIbKOCTi MOB'A3aHMX CYDEKTIB, Pi3HUX CUCTEM OMOAATKYBAHHS, Pi3HUX
FOPUCAMKLIN, LLO X Hi SIK HE CNPOLLYE aAMIHICTPYBaHHS NOAATKIB.

Ha ubomy eTani BaXXIMBMM € BU3HAYEHHS OCiD, BigNOBifanbHUX 33
NpoBeAeHHS MOAATKOBOIO MAaHYBaHHS, amke KBanidikauia 3anyyeHmx
daxiBuiB Ta ekcnepTiB 6e3nocepenHbO BMNAMBAE HA SKiCTb MOAATKOBOIO
nnaHyBaHHA. [lng 34iMCHEHHS NMOAATKOBOrO MiaHyBaHHS MOXYTb BMKO-
PUCTOBYBATMCS SIK BNACHI CMeLianiCTu, aKi MpaLoTb y NIaTHMKA Noaat-
KiB 33 TPy4OBMM [OrOBOPOM, TAK i 3a/y4eHi 330BHi EKCMepTH, SKi MakoTb
BMCOKMI (DaxOoBWi piBeHb, AOCBIA | aBTopuTeT y cdepi NOAATKOBOrO
naaHyBaHHS. SKiCHMIA npouec NoAaTKOBOro MnaHyBaHHs notpebye 3a-
NyyeHHs daxiBLiB 9K y chepi eKOHOMIKM Ta QiHaHCIB, TaK i y chepi npa-
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Ba, afKe Npouec NoaaTKoBOro NAaHyBaHHS MOTpPebye BpaxyBaHHS SK
€KOHOMIYHMX, TaK i NpaBOBMX HACNiAKIB A nnaTHMKA NoaaTky. Hepigko
Ha NpakTuLi 6yBatoTb BUMALKM, KOM ONTUMAJbHI 3 TOUKM 30pY DiHAHCO-
BOMO pe3ynbTaTy pilleHHS NPU3BOASATb A0 HEBWUMPABAAHWUX HOPUANYHUX
pU3KKiB i HaBMaKMW.

HacTynHuit eTan NnogaTtkoBOro NaHyBaHHS — aHANITUYHA CTaAis, fka
BK/IIOYAE MPOBEAEHHS OPUAMYHOIO aHanisy, AOCNIOAXKEHHS, BUBYEHHS
33aKOHOAABCTBA, NPAKTUKM MOr0 3aCTOCYBAaHHS, MiXKHAapOAHOro A0CBiAY,
a TaKOX E€KOHOMIiYHYy OLiHKY, MPOrHO3yBaHHS PiHAaHCOBMX MOKA3HUKIB
Ta pe3ynbTaTiB.

pun NpoBeaeHHI OPMAMUYHOIO aHaNi3y BaXJ/MBO HE TiSIbKM NPOBECTU
aHani3 NOTOYHOro 3aKOHOAABCTBA, @ W BU3HAYUTK TEHAEHLT PO3BUTKY
NoAaTKOBOI MOJITUKKU LEPXKaBW, HANPSIMKU pedopMyBaHHA NOAATKOBO-
ro 3aKOHOZABCTBA, BUBYEHHS Ta aHani3 npoekTiB 3MiH fo MK YkpaiHw.
BaxnuBicTb BpaxyBaHHS OCHOBHWMX TEHAEHLIM MNOAATKOBOI MONITUKK
B HaWilM OepXaBi HAa NepcnekTUBy MOMSra€ y TOMy, LLO NOAATKOBE 3a-
KOHOAABCTBO, sike nepebyBa€ B NepMaHEHTHOMY CTaHi peOpMyBaHHS,
MOCTIMHO 3MIHIETBCS, MPAKTUYHO KOXXHOIO POKY YKPATHCbKMI 3aKOHO-
[laBeLlb HaMaraeTbCcs BNPOBAaAMTU MEBHWUI eTan NofaTkoBoi pedopmu.
Mpy UbOMY 3MiHK, WO BiAOYBaOTHCS, MAKOTb AANEKO HE KKOCMETWUY-
HWUI» XapaKTep, a CTOCYIOTbCS BAXIMBMUX aCMeKTiB MOAATKOBOI CUCTEMM.
Ockinbkn nNoaaTkoBe NIAHYBAHHA 3aBXAM 3A4IMCHIOETLCS HA BMU3HAYe-
Hy nepcnekTuBy, TO 6e3 BpaxyBaHHS OCHOBHWUX TEHOEHLIM i MOXINBUX
3MiH 40 3aKOHOAABCTBA BOHO HiKOMM He Byae yCnilHuM.

KpiM TeHAeHUiM noaaTKoOBOro 3aKOHOAABCTBA, MPU 34iACHEHHI no-
[.aTKOBOrO MAaHYBaHHS Ha LLbOMY eTani HeobxiAHO NPOBECTU rPYHTOBHY
OLLiHKY PU3MKIB, O MOXYTb BUHWMKATM NP1 BMOOPI TOI YuM iHWOT noaat-
KoBoi Mogeni. TobTo Ha HAaCTyNnHOMYy eTani MPOBOAMTLCS OLLIHKA PU3KKIB,
a TAaKOX pO3pobNATLCS MEXaHi3MM N9 iX YCYHEHHS 4M MiHiMiszauii.
Sk 3a3Havae 4.B. Jleben3zesuny, peanisauia NnogaTkoOBMX PM3KMKIB CYTTE-
BO BM/IMBAE Ha pe3ynbTaTW MOAATKOBOrO MAaHyBaHHS NiANPUEMCTBA,
OCKiNbKM, 3@ iX HEBM3HAYEHOCTIi, BEIMYMHA NOAATKOBOrO HaBaHTAXEHHS
Moxe OyTu po3paxoBaHa nuLe NpubAM3HO i B pasi 3HAYHMX BiAXUNIEHb
MOXE MPU3BECTM 4,0 NPUAHATTS EKOHOMIYHO HEBUTiIAHUX YNPABAIHCbKMUX
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pilleHb LOoA0 ONOAATKYBAHHS, WO B CBOK Yepry HEraTMBHO BM/IMHE Ha
BeNMUYMHY hiHAHCOBOro pe3ynbTaTy nianpuemcraa [244, c. 252].

Ak 3a3Havae K. [Mpockypa, 3aranbHi pUM3MKKM MiHIMi3auii noaaTkis
MOXHA OLIHUTU SIK CYKYMHiCTb MOX/IMBMUX MPSIMMX BTpAT (36UTKiB) nnat-
HWMKa NOAATKIB 3 ypaxyBaHHAM MNOAATKOBOIO KOHTPOJI, 34iACHIOBAHOTO
diCKanbHMMK OpraHaMu, BKJIKOYAKOUM CTATHEHHS HEAOIMOK i WwTpadis, a
TaKOX MOX/MBI ManbyTHi BUTPATK Ha BPerynoBaHHSA NOAATKOBMX CMo-
piB i KOHONIKTHMX CUTyauin. Y LbOMy acnekTi NoAAaTKOBUMU pU3MKAMMU
€: PU3MKM NMOAATKOBOr0 KOHTPOO; PU3MKM MOCUNIEHHS MOAATKOBOIO TH-
raps; pu3mMKku KpMMiHanbHOro nepecnifyBaHHs [357, c. 97].

TakMM UYMHOM, HASIBHICTb MOAATKOBMX PU3MKIB 3aBXAM MOBH3aHa
3 IMOBIpHICTHO HAaCTAHHA HEraTMBHMX HACNiAKIB NAATHMKA NOAATKY Big,
30iMCHEHHS TUX YM HLIMX OMNepaLii, aKi MiCTATb eneMeHT pu3uky. [pu
LbOMY NpaBubHE NOAATKOBE MNJIAHYBAHHS LAE MOX/UBICTb BCTAHOBUTH,
HACKiJIbKM BMCOKOK € Taka IMOBIPHICTb, @ TAKOX BXMTU 3aX04M LLOAO
3MEHLIEHHS BipOrigHOCTI HAacTaHHS HEraTMBHMX HaCNigKiB abo 3MeH-
LUEHHS X HEraTMBHOIO BMNMBY. Y Oyab-IKOMY BMNAKY 3aBXAM Heobxia-
HO OLLiHIOBATW BEIMUYMHY iIMOBIPHUX HEraTMBHUX HAC/IAKIB 3 pO3MipOM
NOAATKOBOI BMIOAM, IKY MAATHUK MOXe OTPMMATU BHACNILOK NOAATKO-
BOro MnaHyBaHHs [142, c. 202].

OnTMManbHUM pilleHHSIM MOBMHEH CTaTu BMOGIp Wwoao peanisauii
TOi CXEMM MOAATKOBOrO MaHYBAHHS, 33 KO HAsiBHA CyMa 3HWXEHHS
MOAATKIB € MAaKCMMASbHOO, @ PU3MKOBICTb — MiHIManbHO [244, c. 254].

Ha 3akoHOAaBYOMY piBHI MUTaHHS BM3HAYEHHS NOLATKOBMX PU3MKIB
BPEry/bOBaHO HeAO0CTaTHbO, MEPEBAXHO BOHO CTOCYETbCS MOAATKOBMX
pu3uKiB Aepxasu. Tak, HopMoto ab3auy 2 nyHkty 77.1 cratTi 77 K Ykpai-
HW BCTAHOBNEHO NePioANYHICTb MPOBEAEHHS MIAHOBUX LOKYMEHTANbHUX
nepeBipoK 3aN1eXKHO Bif, CTYNEeHs pU3MKY MaaTHMKA NoAaTKy (BU3HAYaOTb
NNATHUKIB i3 BUCOKMM, CEPEAHIM Ta HE3HAYHWMM CTYNEeHEeM pU3KKy). Yum
BULLMI CTYNiHb PU3MKY MAATHMKA NOAATKY, TUM YacTilummm ByayTb nepe-
BiPKM TaKOro MAaTHMKA, WO 30i/bLUyE MOro BAAaCHWMIM NOAATKOBUIM PU3MK.

AHanoriyHo, Ha 3aKOHOAABYOMY piBHi OyN0 BM3HAYEHO TaK 3BaHi
KpUTepii OLIHKM CTyneHs pU3KMKiB, LOCTATHIX AN 3yNMUHEHHS peecTpa-
Lii nopatkoBoi HaknagHoi [320]. 3a3HaueHi kpuTepii 6ynn po3pobneHi

41



Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

Ons 3abe3neyeHHs aBTOMATUYHOIO 3YNMUHEHHS PeeCTpalii NoAaTkoBoi
HaK/Ta4HOI, KOSIM LWOoA0 NPaBUIbHOCTI Ta 3aKOHHOCTI i1 0POPMIIEHHS BU-
HUKaNW CyMHiBMK.

Binbw peTtanbHO Ha aHanisi BKa3aHWX KpUTepiiB NOAATKOBUX pU3N-
KiB Aep>KaBWU MU 3yNMMHUMOCS B HACTYMHUX pO34inax.

[NofaTKOBI PU3MKKM NIATHMKA NOAATKIB NPUMHATO NOAINSTU Ha BHY-
TPiWHIi i 30BHiLWHI. [JO BHYTPIiLIHIX pU3MKiIB MOXHA BiAHECTU BiACYTHICTb
NOAATKOBOrO MAaHYBaHHS, HEHANEXHUI CTaH ByxranTepcbKoro 06.iky,
HW3bKY KBaniQikaLito BiaANoBifanbHMX (QaxiBLiB, HE3a40BINbHUI (iHAH-
COBMIA CTaH, BiACYTHICTb LOCTAaTHbOIO iHPOPMaLifHO-NPaBOBOro 3abes-
neyeHHs Towo. 30BHILLHI PU3MKM NONAraOTb Y MOX/IMBIM 3MiHI nogaT-
KOBOi MOJIITMKN OepXaBM, 3MiHi NOAATKOBOrO 3aKOHOAABCTBA, AiM UM
6e34i91bHOCTI NOAATKOBMX OPraHiB, KOHTPAreHTiB NaaTHMKA.

OuiHKa NofaTKOBUX PU3MKIB BKIKOYAE: OLLIHKY 3MIiCTy Ta AKOCTi npa-
BOBOrO perytoBaHHS ONOAATKYBAHHS TOrO UM iHLIOrO BUAY AiNIbHOCTI,
OLiHKY CTyneHs 6e3neku 34iMCHEeHHS rOCNOAAPCHbKOI onepauii Ta Bipo-
rAHOCTi HACTaHHS HEraTMBHMX HAaCNiIAKIB, @ TaKOX OLIHKY XapakTepy
BTpaT NMaTHMKa noaatkib. [pM OUiHLi 30BHIilWHIX pU3MKiB HEOOXiAHMM
€ BM3HAYEHHS1 KpUTEpIiB NepeBipKX NOAATKOBOI LOOPOCOBICHOCTI KOH-
TPareHTiB, @ MPY OLiHLI BHYTPILWHIX PU3MKIB — OLIHKA €KOHOMIYHOro
CTaHy NIaTHMKA i MOro 34aTHOCTI BUKOHYBATW NOAATKOBI 3060B413aHHS
CBOEYACHO Ta B NMOBHOMY 00C#3i.

PiweHHs nnaTHMka MOAaTKy B Mpoueci moAaTkOBOro MjaHyBaHHS
MOXe MiCTUTU B CODi SIK YCBiAOMNEHWN, TaK | HEYCBIAOMNEHUIA PU3MK.
YcBiLOMNEHUIA pU3MK nepenbayaE 3L4iACHEHHS MAaTHMKOM MoAaaTkiB
NMeBHUX PU3MKOBMX OMNepaLii nicng aHanisy BCiX MOTEHLIMHMX 3arpos.
Mpy UbOMY NIATHWMK NOAATKIB Nepenbayae MOXAUBICTb HACTAHHS MeB-
HUX HEraTMBHUX HAC/IAKIB 415 HbOMO i CBIAOMO AOMYCKAE iX HACTaHHS,
OOHaK MOX/MBI HEraTMBHI HACNiAKM BUOAKOTLCS ManoMMOBipHMMK abo
MOX/MBA MOAATKOBA BUIOAa, IKY MOXe OTPUMaTW MNATHUK MOAATKY,
3HAYHO MepeBuLLYE BTPATH, 3yMOBJIEHI HACTaHHSAM HEeraTMBHUX HaCNia-
KiB. HeycBinOMNEHMI pU3MK NPUCYTHIN, KOAKM NAATHUK NOAATKIB He ne-
penbaya€e HaCTaHHS HeraTMBHWX NOAATKOBMUX HACAIAKIB, PU LibOMY TaKa
Heobi3HaHICTb NIAaTHUKA MOXe MaTK 9K OOEKTMBHUI XapakTep (3MiHU B
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3aKOHOAABCTBI, Y CYA0BiM MPAKTULi, NPOTUNPABHI Aii AepXXaBHMX opra-
HiB, He4OOPOCOBICHI Aii KOHTPAreHTiB TOLLO), TaK i CyOEKTUBHUM (HM3bKA
SKiCTb, HEMOBHOTA NPOBEAEHOr0 aHaNi3y, HEKOMNETEHTHICTb UM HaAMIp-
Ha HeobayHiCTb BigNoBiganbHUX (axiBuiB TOLLO).

Y HayKoBi# niTepaTypi NpUMHATO BM3HaA4aTU cTyneHi (cdhepwu) no-
[aTKOBOTO pu3uKy. BuaineHo matb TakuX piBHIB: BiAHOCHO 6e3pn3nkoBa
chepa (NnoBHa Ta CBOEYACHA CnnaTta MOAATKIB, BiACYTHICTb OyAb-SKMX
CXeM Ans ONTMMI3aLii NoAAaTKOBOr0 HABAHTAXKEHHS, NMOBHE BpaXyBaH-
HS No3uLii NOAATKOBMX OpraHie), chepa MiHIManbHOrO pusKKy (MMO-
BipHICTb HEraTMBHMX HaCNiAKiB HE3HAYHA ab0 BTPaTM Bif iX HAaCTAHHS
HeCyTTEBI), chepa NigBULLEHOTO pM3KKy (MIANPUEMCTBO MOXE BTPATUTH
BeCb ab0 3HayHy YacTUHy NpubyTKY), chepa KPUTUYHOIO pU3KKY (puU-
3MK OTPUMaHHS CYTTEBMX 30WTKIB Y 3B93KY 3 HEraTMBHMMW NOAATKO-
BMMW HaCNiAKaMu) i, HapewTi, cbepa HenpuMNycTMMOro pusmky (Koam €
peanbHa 3arpo3a BM3HAHHSA NAATHMKA NOAATKY HEMIATOCMPOMOXHUM,
PpU3UK MPUTATHEHHS! A0 KPUMIHANbHOI BiANOBIAANIbHOCTI 3@ YXMAEHHS
Big cnnatu nopatkis) [120, c. 86-87].

[na BM3HaueHHSa cTyneHs 6e3neku Ta BipOriAHOCTI HACTaHHA He-
raTMBHMX HACMIAKIB CNig NPOBECTM aHani3 HasBHWMX O@iuiMHMX no-
[ATKOBMX pO3ACHEHb Ta KOHCYAbTALN, aHani3 CyaoBOi NpakTuku. [ns
LLbOr0 BaX/IMBO BU3HAYUTM Ta OLIHUTM MO3ULII0 LEPXKaBHUX OPraHis,
L0 3A4iMCHIOITL peanisauito NoAaTKoOBOI MONITUKM WOAO0 NPaKTUKKM 3a-
CTOCYBaHH$ 3aKOHOAABCTBA MNP 34IMCHEHHI TOMO YM iHWOro BMAy roc-
nofapcbKoi HisIbHOCTI, BpaxyBaTu Ta y3araJbHUTU HAsBHI MOAATKOBI
PO3MICHEHHSI Ta KOHCynbTauii. BanmBicTb OUiIHKM pPU3MKIB 3yMOBIIO-
€TbCS TUM, LLO NOAATKOBE 3aKOHOAABCTBO MiCTUTb HArato KonisiiHuXx
NPaBOBMX HOPM, AKi AOMYCKAKTb HEOAHO3HAYHE iX TIYMAYeHHs, a BU-
3HaveHui y MK YkpaiHu npuHUMn npe3ymnuii NpaBoOMipHOCTI pilleHb
NNaTHWKA MOAATKY 3a/MLWAETLCS AeKnapaTMBHUM. be3yMoBHO, ineanb-
HOK € CUTyaLisi, KOMM MPU HASIBHOCTI SIKOrOCb CMiPHOMO MOMOXEHHS
HOpPMM MOAATKOBOrO MpaBa B Mpoueci NoAaTKOBOro MnaaHyBaHHS Oy-
OYTb HAsnBHI OdiLiiHI pO39CHEHHS, NOAATKOBI KOHCYNbTaLii OpraHis
LepaBHOiI (icKanbHOI CNyou, aKi 30iratloTbCs 3 MO3MLIED NAAaTHUKA
nofaTky i MOXyTb OYTM BMKOPWUCTAHI HUM Ha CBOK KOPMUCTb. Y Takin
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Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

CMTyauii NoAaTKOBI pM3MKKM B MAaTHWMKA NOAATKiB MiHiManbHi. OgHak
HaMyacTiwe GyBa€ 3BOPOTHA CUTYALLif, agyKe NPU HaJaHHI NOAATKOBUX
KOHCYNbTaLiM NOAATKOBMIM OpraH 3aMMae, Sk npaBuno, GickanbHy no-
31U, CNPsSIMOBaHY 3a 30inblueHHS MOAATKOBUX MNIATEXIB, a Le Mae B
po3pi3 3 iHTEpecamMu NNaTHUKA NOAATKIB, CynepeynTb TUM 3aBAAHHAM
i uinam, aki GopmMynTLCA NPU 34IMCHEHHI MOAATKOBOMO MJIaHyBaH-
HA. Y TakMx BMMAaAKax MAaTHUMK NOAATKY OMWHSETLCA Nepes AUEMOI0
- KepyBaTMCS MO3MLIEID MOAATKOBOIO OPraHy M YHWUKHYTU MOXJIMBUX
Crnopi., ane npu LboMy NOAATKOBI 3060B13aHHS MOXYTb 3p0CTH, ab0 X
He BPaxoBYBATW MO3MLLI0 NOAATKIBLiB, Byay4yn BNEBHEHWUM Y NPaABU/Ib-
HOCTi BNaCHOI NpaBoOBOi MO3uLii, MpM LbOMY ONTMMIi3yBaTU MOAATKOBI
BUTPATU, OAHAK NifAATUCS PU3MKY MOXIIMBUX AOHAPaXyBaHb MNpuU Npo-
BeAEHHI MepeBipkyM Ta BUHWMKHEHHS CMOPY 3 NMOAATKOBMM OPraHoM, i,
O HE BUKJIIOUYEHO, HABITb NiAAATUCS KPUMiIHANBHOMY NepecnifyBaHHI0
33 YXM/EHHS Bif CNAAaTU NOAATKIB.

Baxxnueum eTanoMm npu OLiHLI PU3KMKIB € aHani3 Cya0BOi NPaKTUKK
3 po3rnagy noAaTkoBMX CnopiB. Hey3roaxeHicTb NoA4aTKOBOro 3aKOHO-
[aBCTBA, @ TAKOX HagMipHUM iCKanbHWIA yXMN NPaBO3acTOCYyBaHHS 3
6OKY [LepXXaBHUX KOHTPO/IOKYMX OpraHiB 4acto NpU3BOAWUTbL 4O BU-
HUKHEHHS CYA0BMX CMNOPIB MK NAAaTHUKaMM NOAATKIB Ta MOAATKOBUMM
opraHamu. SIk npaBuno, Taki CyaoBi CMNOPKU CTOCYIOTbCS NEBHOI KaTero-
pii cnpaB, BU3HAYeHOI rpynu cnipHMX nuTaHb. [paBoBi No3uMLii BULLMX
CYOOBMX iHCTAHLiM MOXYTb C1yryBaTu MEBHMM OPIEHTMPOM MpPU OLLHL
PM3MKIB 3aCTOCYBAHHS TUX UM IHLUMX CXEM MPU 3L4IMCHEHHI NOAATKOBOrO
nnaHyBaHHs. Pa3oM 3 TuM, Cyn0Ba NpakTMKa 3 pPO3rnsaay CyA0BUX CMOPIB
TaKOX He € CTaNoK i MOXe 3MiHI0BAaTUCS HaBIiTb HA PiBHI Cydy Kaca-
LiMHOI iHCTaHUII, WO, 30KpemMa, HA0YHO NPOSIBUAOCA NpU po3rnsdi Ta-
KOT KaTeropii cnpas WoA0 NOAATKY HA AOAAHY BAPTiCTb, SKi MOBA3aHi 3
BM3HAHHSAM roCnoAapCbK1X onepawivi NIAaTHUKIB NOAATKIB QiKTUBHUMMU,
ToMy BaXXIMBO MPOCTEXUTU TeHAEHLIi po3riaay CyAaMu NoAaTKOBMX
Crnopie BiAMNOBIAHOI KaTeropii.

Mpv ouiHLi NOJATKOBUX PU3MKIB Y CRIPHIM CUTyauii, BXAUBUM i
edeKTMBHUM iHCTPYMEHTOM iX MiHiMi3aLii € OTpMMaHHS MIATHUKOM MO-
OaTKiB iHAMBIAYaNbHOI NOAATKOBOI KOHCY/bTALii B nopsaky CTaTTi 52
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MK YkpaiHun. M. boHaapeHko npaBo Ha OTPMMAHHS MOAATKOBOI KOHCYNb-
Tauii po3rnsafae Sk pi3HOBMA NOAATKOBOMO MAAHYBAHHS, NPU LbOMY Ha-
FONOWYETHCS, O TaKUIA BUA B3AEMOAII MiXK KOHTPOMIOKYMM OPraHoM i
NNaTHMKOM NOAATKiB BU3HaHO B BaraTbox KpaiHax cBiTy. Moro 3aranbHa
Ha3Ba — QickanbHWi peckpunTt (rescript fiscal), akuii 3anexHo Big oep-
)KaBM 3aKOHOZABLS YM Pi3HMX HAYKOBMX MO3MLLIA MOXKE MaTW 1 TaKi Ha3-
BU, IK HAaNPpUKNaA, «iHCTUTYT NOMNEepPefHbOro pilleHHSs», KFOPU30HTaNbHUMI
MOHITOPUHI» Ta iH [77, C. 24 ]. OBHaK MW He CXMNbHI po3rnanaTv Npaso
Ha MNOAATKOBI KOHCYNbTaLiT SK Pi3HOBMA, NOAATKOBOMO NaHYBaHHS, a CKO-
pilwe sK oAMH i3 Moro 3acobiB, WO BMKOPUCTOBYETHCS HA CTafii OLHKM
pU3MKiB.

SK MM BXe 3a3Hayvanu paHille, Npy HagaHHI Takoi NOAATKOBOI KOH-
CynbTaLii NOJATKOBMI OpraH 4acTo 3alMaE iCckanbHy MO3ULIHO, WO He
B/IALLTOBYE NIAaTHUKA NOLATKY i HE BUPILLYE 3aBaHb NOAATKOBOrO NAaHY-
BaHHS. OgHak, HopMoto NyHkTy 53.2 ctatTi 53 MK YkpaiHn nepenbaveHo
NpaBo NAaTHUKA NOAATKY OCKAPXMUTU [0 CyAy TakKy NOAATKOBY KOHCY/b-
Tauito. Ha gaHoMy eTtani pusnku Ang niaTtHUKA NOAATKY € HE3HAYHUMM,
afpKe B LLbOMY BMMAAKY Lie BiACYTHS 3arpo3a AOHAapaxyBaHHA NMoAaTKo-
BMX NNATeXiB, 3aCTOCYBAHHS LWTPAadHMX CaHKLIM UM peecTpaLii KpuMi-
HaNbHOrO MpOBaAXeHHS. [poTe, OTPMMABLUM PIlIEHHS CyAYy HA KOPWUCTb
nAaTHWKa NoaaTky, NoAaTkoBMI opraH npoTaroM 30 AHiB 3 MOMEHTY Ha-
OpaHHS TAaKMM PilLEHHSAM 3aKOHHOI CM/IM 30060B9I3aHNM HaZATM NoaaT-
KOBY KOHCY/bTALLit0 3 3a3HAYEHOr0 NMUTAHHS, OAHAK YXXe 3 ypaxyBaHHAM
BMCHOBKIB Cyay. TUM CaMUM NNaTHUK NoAatky GakTMUHO OTPUMAE MOX-
JMBICTb J,OCATTM BAXKAHOTO pe3yNbTaTy, 3HA4YHO 3MEHLMBLUM CBOi PU3KKM,
i B MabyTHbOMY 34iMCHIOBATH AiANbHICTb 63 3arpo3um 3acToCyBaHHA [0
HbOrO HPUAMYHOIT BiANOBIAANbHOCTI. Tak, ab3ay, 1 nyHkTy 53.1 cTaTTi 53
MK Ykpainn nepenbayae, wo He Moxe 6yTM NpUTArHYTO A0 BiANOBiIAa/b-
HOCTI, 30KpeMa ¥ iHaHCOBOI (WTpadHi caHKLii Ta/abo neHs), nnaTHUKa
nopaTkiB (MoAaTKOBOro areHTa Ta/abo Moro nocanosy ocoby), akuii aiss
BiAMOBIAHO A0 iHAMBIAYaNbHOT NOAATKOBOI KOHCYNbTALT, HAAAHOT MOMY
B NMMCbMOBIW (OpPMI, a TAaKOX y3ara/ibHIOKYO0I NOAATKOBOI KOHCYNbTaLii,
3a [LiSHHS, LLO MiCTUTb 03HaKW NOLATKOBOrO NMPaBOMOPYLUEHHS, 30KpeMa
Ha nigcTasi TOro, WO B NOAANbLIOMY Taka NOAATKOBA KOHCYNbTaLis 6yna
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3MiHeHa abo ckacoBaHa. BogHouac ab3al, 3 nyHKTy 53.1 BKa3aHoi cTaTTi
MiCTWUTb CyrepeynnBy HOPMYy, 3rigHO 3 SIKOK NIATHMK NOAATKIB, WO AiaB
BiAMOBIAHO [0 NOJAATKOBOI KOHCY/bTALi, HE 3BiIbHAETLCS B 000BM3KY
CNIaTV NOAATKOBOro 3060B913aHHS. TO6TO, HaBiTb OTPMMABLUM HA MEBHO-
My eTani NoAaTKOBY KOHCY/bTALLit0 i 4ito4mM BiANOBIAHO A0 i PO3ACHEHD,
y pasi, SKWO Taka MoAaTKOBA KOHCYNbTalisl BUSBWUTHCS MOMMUIIKOBO
i byoe B nofanblwoMy 3MiHEHA YW CKAcOBaHa, MIATHUK MOAATKIB XOM i
YHUKHE iHAHCOBOI, aAMIHICTPATUBHOI UM KPUMiHANbHOI BiANOBIAANbHO-
CTi, 0AHaK 3MyLLEeHWI Byae 3annaTMTM LOHApPaxoBaHi CyMMU NMOAATKOBMX
3060B3aHb, WO Oyae AN HbOro MaTW BKPal HEraTMBHI EKOHOMIYHI Ha-
cnigku. NMpUUMHOK TakMX EKOHOMIYHMX BTpAT nnatHWKa Oyae He 1oro
BMHA, a MOMWJIKA NOLATKOBMX OPraHiB, sIKi Aafv HENPaBWbHY NOAATKOBY
KOHCYNbTaLLito, L0, HA HaLLy AYMKY, € HECNPaBeaMBUM.

[Micns ouiHKM pU3MKIB, HACTYMHUM €TanoM MOAATKOBOrO MaHyBaHHS
€ NPUMHATTA PilLEHHS NPO BM3HAYEHHS ONTUMMANbHOI MOAENi onoaaTky-
BaHHS. Llel eTan € HaCnigKOM BMKOHAHHS MOMNepeaHix CTagin woao niaro-
TOBKM, aHaNi3y Ta OLiHKM PU3KMKiB, KONM NiCAS OLIHKM BCiX acnekTiB BUPO-
BNSETHCS KOMMAEKC CUCTEM | 3aX0fiB, CMPSIMOBAHUX HA OOCATHEHHS METU
NOAATKOBOrO MiaHyBaHHS. [pUAHATTS BiAMNOBIAHMX PilleHb NIATHUKOM
noaaTtkis Moxe ByTM GopManizoBaHe LWASXOM BUOAHHS SKMXOCb YnpaB-
NHCbKMX LOKYMEHTIB (Hakasis, po3nopsgKeHb, NONOXKEHb, NIAHIB i T.4.),
O[HAK Moxe 0bxoamTmcs i 6e3 Takoi hopmanisalii, 3anexHo Big kaTeropii
NAaTHMKIB NOAATKIB i MOPSAAKY OpraHi3aLii ynpaBaiHCbKMX MPOLLECIB.

OpHi€to 3 HaMbBINbW BaXXIMBMX Ta BiANOBIAANIbHUX CTaAiM NOAATKO-
BOrO MJIAHYBAHHS € CTafis peanisauii, Konu naaTHMK NOAATKiB NOYMHAE
BTiNItOBATM 3aTBEPKEHY MoAenb cnnaTu noaatkis. el eTan, 3okpeMa,
MOXe nepenbavat CTBOPEHHS HeobXiAHWMX rocnofaproumnx cybekTiB
Yy BM3HAUYEHMX IOPUCAMKLIAX Ta OpraHisauiiHo-npaBoBux GopMax, Bu-
3HAYEHHS X CMCTEMM ONOAATKYBAHHS MpM NOCTAHOBL Ha 061K B opra-
Hax MNoAaTKoBOI CyXOu, yKnaaeHHs HeobXigHUX AOrOBOPIB, 34iMCHEH-
HS BiAMOBIAHMX roCnoAapCbKMxX onepaLii, BAKOPUCTAHHS NOAATKOBUX
Ninbr, BeAEHHS NOAATKOBOro 06/iKy Ta NOAAHHS LOKYMEHTIB 060B3KO0-
BOi 3BITHOCTI, cnyiata 060BI3KOBMX MNaTexiB abo oTpuMaHHS BroaxXeT-
HOTO BiALKOAYBAHHS TOLLO.
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BucHoBkM o po3ainy 1

Mpouec noaaTkoBOro MaaHyBaHHS byae HeMoBHMM, AKLLO Nicnsa pe-
anisauii BU3Ha4YeHOi NoAaTKOBOI Moaeni He Byae 34iMCHIOBATUCS OLLiH-
Ka MoAaTKOBMX HACNiAKIB Ta KOPUryBaHHA Moneni B pasi HeobxiaHo-
cTi. Hacnpaegai, HaBiTb HaMbiNbLW LJOCKOHAMMI | YiTKMIA MNaH HE 3aBXAM
BAAETLCS peani3yBaTM Ha CTO BIACOTKIB, TAaK CAMO He 3aBXAM peanbHi
pe3ynbTaTu M HacniaKM NOAATKOBOro MiaHyBaHHA 36iratoTbCs 3 O4iky-
BaHUMMU. [1pPUUMHOIO MOXYTb BYTU SIK OOEKTUBHI, TaK i CYyOEKTUBHI UYMH-
HWKM (3MiHa EKOHOMIYHOI CMTyauii abo 3aKOHOL4ABCTBA, MOMMUKKU MpU
po3pobui Yu peanisauii NOAAaTKOBOI MoAeni, HenpaBOMIpHi Aii uu pi-
LUEHHA KOHTPOJIOYMX OpraHiB Towo). Y 6yab-aKoMy BUNALKY MAATHUK
noAaTkiB MOBMHEH BM3HAYUTK, Y AOCATHYTA META NOAATKOBOrO NiaHy-
BaHH$ | Y4 BUKOHAHI MOro 3aBAaHHS (K Ha NPOMIXKOBMX eTanax,Tak i B
uinomy). Mpu LbOMyY NAIATHMKY NOAATKIB CNif BUMPABUTM LOMYLLEHI NO-
MWMAKM YM NPOPAXYHKM, BPAaXyBaTU 3MiHM, aKi BiAOy1Mcsa B NogaTKoBOMY
3aKOHOAABCTBI ab0 3anpoBafXKeHHS KMX OYiKYETbCS, BpaxyBaTh 3MiHU
B €KOHOMIYHIM cUTyauii SK y KpaiHi, TaK i Ha CBITOBMX puHKax. Kopury-
BaHH$S MOAATKOBOI MoAeni Moxe 6yTU BUKIMKAHO iHWMMKU HaKTOpaMy,
TaKMMM K 3MiHA CyA,0BOI MPAKTUKM YM NO3MLLIT KOHTPOIOKUYMX OPraHiB
040 TOrO YM iHWOro NUTAHHS, 3MiHA HanNpPAMKiB rocnoaapcbKoi Aisinb-
HOCTI, PO3LUMPEHHS YN CKOPOYEHHS BUPOOHULITBA, PO3LUMPEHHS PUHKIB
30yTy Towo. KopuryBaHHs nogaTKoBOi Mogeni B3arani Moxe 6ytn Bu-
K/MKAHO He SKMMOCb 3MiHaMK, @ HaMipaMuM ONTUMI3yBaTK, YAO0CKOHANU-
TW iCHYIOYY MOZenb. Tak YM iHaKwe, MpoLuec NOAATKOBOro MaaHyBaHHS
3aBXAM 3aNMLWAETLCA AMHAMIYHUM, TOMY CTaAif OLIHKM Ta KOPUTYBaHHS
(onTmMi3auii) Mogeni onoaaTKyBaHHS € MEPMAaHEHTHOIO.

BucHoBKM po po3giny 1

1. MNopaTKoBe NNaHyBaHHSA Cif po3rNa4aT 9K AisNbHICTb NAATHUKA
noAaTKiB, Wo nepeabdayvae po3pobKy CUCTEMM NMPABOMIPHUX 3aX0-
LB, CNPSIMOBaHMX Ha BU3HA4YeHHS HaMbinbL onTMManbHOI Mogeni
OMOoJATKYBaHHS, YAOCKOHANIEHHSA NPOLLECY CNAaTH NOAATKIB, aHai3
Ta MPOrHO3yBaHHS NMOAATKOBMX HACNiAKIB 34iMCHEHHS rocnogap-
CbKMX OnepaLii, 3MEHLLEHHS PiBHS NOAATKOBOr0 HABAHTAXXEHHS
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Ta 36inblWeHHs NpUBYTKY, 3 ypaxyBaHHAM BUMOT NOAATKOBOIO 3a-
KOHOAABCTBA Ta TEHAEHL,IM NOLATKOBOI NONITUKM LEPXKABW.

2. 3MICT NOAATKOBOrO M/IaHYBaHHSA HE MOXHa 3BOAMTU BUKJ/IHOYHO
[0 3MEHLUEeHHS! NOAATKOBOIO HABAHTAXEHHS, OCKIifIbKK Le BinbLy
KOMM/IEKCHa KaTeropisl. 3MeHLeHHs NOAATKOBOr0 HAaBAHTAXEHHS
€ TIIbKM OOHMM i3 3aBAaHb NMOAATKOBOMO MaHyBaHHS, @ He MOro
€OMHOI0 MeTO. B okpeMux cuTyauigax piBeHb MOAATKOBOrO Ha-
BaHTA)XXEHHSI MOXE HE BM3HAYATUCS SK MPIOPUTETHUIN NpU BUOOPI
MoAeni 0noAaTKyBaHHS. 30Kpema, MIaTHUMK NoJaTKy MoXe obpatu
MeBHY CUCTEMY OMOAATKYBAHHS Yepe3 3pYYHICTb i MpOCTOTY agMi-
HiCTPYBaHHS HABITb Yy CUTYaLLiT, KOMIM Lie He Mpu3Bese A0 3MEHLLEH-
HS PO3Mipy MOAATKOBMX NnaTexis. [pu LbOMy NAATHMK MOAATKIB
MOX€e OTPMMATM iHLI €KOHOMIYHi nepeBaru, 30Kpema, NpocTiwe
AAMIHICTPYyBaHHS NOAATKIB € MEHLU BUTPATHWUM Ta PU3MKOBUM, KpiM
TOrO, A€ MOXMBICTb NNATHMKY BiNblUe yBaru i Yacy NpuainuTu Bu-
PiLLEHHIO AiNOBMX 3aBAAHb, L0 CNpUSE 30iNblUEeHHI0 NpUBYTKY.

3. MeTOl NOAATKOBOrO MJaHYyBaHHS € BUM3HAYEHHS OMTUMANbHOI
MoAeni onoAaTKyBaHHS, SIKa CMpUNE OOCATHEHHIO 3arasbHUX
LiNOBMX Linen LignbHOCTI NAaTHMKA NOAATKY, Y TOMY 4Mcii OT-
PUMaHHSA HUM npubyTKy. KpiM LbOro, NoaaTKOBe MAaHYBaHHS
MOBMHHO BPaxoOBYBaTW M COUianbHWUIA (DaKTOp, CNPSIMOBAaHWIA
Ha 3pOCTaHHS OOXOAIB HACeNeHHs Ta AOTPUMAHHS MPUHLMMY
(dickanbHOi AOCTAaTHOCTI NofaTkiB. Taka NoniTMka MOBMHHA BiA-
NMoBiAaTH 3arafibHii KOHLEeNLii 30iNblUeHHSA coLia/ibHOT BiANOBI-
LanbHOCTI BisHecy.

4. MopsL i3 OCHOBHOK METOH MOAATKOBOrO MiaHyBaHHSA MOXHA
BUOINUTU PSS TAaKTUUYHUX LiNen, SKi BU3SHAYaTbCA MAATHUKOM
nogatkie. [lo Takmx Uinel MOXHa BigHECTM MPOrHO30BaAHICTb
NMOAATKOBMX HACMIAKIB 3M4IMCHEHHS rocnofapCbKMx onepawii,
MiHiMi3auis pu3MKiB MOpYyLEHb NMOAATKOBOrO 3aKOHOAABCTBA,
ONTUMI3aLis BUTpAT NNaTHMKA NOAATKiB, YAOCKOHANEHHS opra-
Hi3aUiHOI CTpyKTypM Bi3Hecy ToLwo.

6. [Jo OCHOBHMX NPUMHLMMIB MOAATKOBOIO NAAHYBaHHS Cif BigHe-
CTM NPUHLMN 3aKOHHOCTI, Npe3yMnuii 406pOoCOBICHOCTI NNATHM-
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Ka noAaTKiB, 3BXEHOCTI (ONTUMANbHOIO MOEQHAHHS PU3MKY i
NoAaTKoBOiI BUroam). Baxknnee 3HaueHHs B NpoLeci MoaaTKoBo-
ro NAaHyBaHHS MOBMHEH 3aMMAaTW NPUHUMMA CaMOCTIMHOCTI, 33
SKUM NIATHMK MOAATKIB MA€ NpaBO CaMOCTiMHO obupaTtu opra-
Hi3auiMHO-NpaBoBY POPMY, CUCTEMY OMOAATKYBAHHS, HOpMy Op-
raHisauii 06niky Ta iHWIi 3axo4M B NpoLeci NoAaTKOBOrO NiaHy-
BAHHS i3 yMcna Tmx, ski nepenbayveHi YUHHMM 3aKOHOAABCTBOM
Ta He cynepeyaTb MoMY.

. MMpaBunbHa knacudikaLis Mae BaXIMBE 3HAYEHHS ANS BU3HA-
YeHH$1 OCHOBHMX 3aCaj, NOLATKOBOro MNaaHyBaHHS. BUKopucTaH-
HS pi3HMX BWAIB NOLATKOBOrO MAaHYBaHHSA OA€E MOXMBICTb
NAATHWKY MNOAATKIB 3HAYHO pPO3LIMPUTM HCTPYMEHTapPIn Ans
ONTUMI3auii CBOIX NOJATKOBMX BWUTPAT. MOXHa BUAIMUTM Taki
BMOM NOAATKOBOMO MiaHyBaHHS: 3a/1€XHO Bif chepwu TepuTopi-
ANbHOT Aii Ta IOPUCAMKLIT — BHYTPIWHE Ta MiXXHAPOAHE; 3aN1EXHO
Bif, piBHSI MOCTaBNEHMX LiileM Ta 3aBAaHb — CTpaTeriyHe M TakTuy-
He; 3aneXHOo Bif CyOEKTHOro Cknagy Ta OpraHi3auifiHoi CTpykK-
Typu Gi3Hecy - iHAMBILYyanbHe, KONEKTUBHE Ta KOPMNOPATUBHE;
3aN1€XHO Bif, CTPOKY, Ha KM 3LiACHIOETLCS NIAHYBAHHS, — KO-
POTKOCTPOKOBE, CEPEAHBbOCTPOKOBE i LOBrOCTPOKOBE. 3aE€XKHO
Bifl CTYNeHs puM3MKy MOXHA BM3HAUYWUTK TaKi BUAM MOOATKOBOrO
NAaHYBaHHSA: 3BMYalHe, IKE HE CTBOPIOE Byab-SKMX PU3MNKIB ANS
NNaTHUKA, nependbava€ BUKOPUCTAHHS TPAAMULLIAHUX BUSHAUYEHMX
3aKOHOM 3ac006iB; CKNafHe, IKe MiCTUTb BiNblUNIA CTYMiHb PU3UKY
" nepenbayvae 3aCTOCYyBaHHSA HECTAHAAPTHMX 3acobiB NOAATKO-
BOTO M/IaHYBaHHS; PpU3MKOBE, iK€ CTBOPIOE AN MIATHMKA BUCOKI
pu3uKK, NepenbdayaE 3acToCyBaHHA CMipHMX 3ac06iB, AKi MOXYTb
Np13BECTM A0 CYA0BMX CMOPIB 3 OpraHaMun NoAaTKOBOI CNYXOu;
arpecmMBHe — SIKe MOXEe MICTUTM 03HAKM 3/10BXMBAHHS NPaBOM i
Hefo6pOCOBICHOT MOBEAIHKM NNATHMKA NOAATKIB.

. MopaTKoBi pu3MKKM NnaTHMKA NOAATKIB MPUIAHATO MOAINATU HA
BHYTPILWHI Ta 30BHIiWHI. [JO BHYTPIWHIX pU3MKIiB MOXHA BigHe-
CTM BIACYTHICTb MOAATKOBOrO MAaHYBaHHS, HEHANEXHMI CTaH
Byxrantepcbkoro o6.iky, HMU3bKy KBanidikauito BiaANOBiAANbHUX

49



Poszpnin 1. TeopeTUKo-NpuKNaaHi acnekTy JOCNioKEHHS
NoAaTKOBOIO MaaHyBaHHS

¢daxiBuiB, HE3a40BINbHMI (iHAHCOBMI CTaH, BIACYTHICTb AOCTaT-
HbOro iHPOpPMaLLiiHO-MPaBOBOro 3abe3neyeHHs TOLWO. 30BHiL-
Hi PU3MKKM NONATAOTb Y MOX/MBIN 3MiHI MOAATKOBOI MOAITUKM
[LepXaBu, 3MiHi NOAATKOBOIO 3aKOHOAABCTBA, AiN UM be3gisnb-
HOCTi NOAATKOBUX OPraHiB, KOHTPAreHTIB NAATHUKA.

9. PiweHHs nnaTHWKa NogaTKy B Npoueci N0AaTKOBOro MaaHyBaH-
HSl MOXeE MiCTUTKM B COBI SIK YCBIAOMIEHUI, TAK | HEYCBILOMNEHU
pU3MK. YCBILOMNEHUIA pU3MK nepenbayae 34iMCHEHHS NNaTHMU-
KOM MOAaTKiB MEeBHUX PU3MKOBMX OMepaLii nicns aHanisy BCix
MOTEHLiIMHUX 3arpo3, NpM LLbOMY NJATHUK NOAATKIB nepepbdayae
MOX/IMBICTb HACTAHHS MEBHMX HEraTUBHUX HACNIAKIB 1S HbO-
ro i CBi4OMO [0MNYCKAE iX HACTaHHSA, 0AHAK MOX/IMBI HEraTUBHI
HacniaKY BUAAOTbCS MasoMMOBIPHMMM abo MOX/IMBA NOAATKO-
Ba BMroAa, SIKy MOXe OTPMMATW MNaTHMK MOAATKY, 3HAYHO ne-
peBULLYE BTPATH, SKi MOXYTb MaTW MicLe BHACNIAOK HACTaHHS
HeraTMBHMX HaCNiAKiB. HeycBiAOMAEHUI PU3MK MPUCYTHIN, KOK
NNaTHMK NOAATKiB He nepenbayae HaCTaHHS HEraTMBHWUX MO-
[LAaTKOBMX HACNIAKIB, NPU LbOMY Taka Heobi3HaHiCTb NiaTHMKA
MOXe MaTu K 0OEKTUBHUIA XapakTep (3MiHWM B 3aKOHOAABCTBI, Y
CYLOBIN NMpakTWLi, NPOTUMPABHI Aii AepXXaBHUX OpraHis, HeJo-
OGPpOCOBICHI Aii KOHTPAreHTIB TOLLO), TaK | CYOEKTUBHMI (HMU3bKA
AKiCTb, HEMOBHOTA NPOBEAEHOr0 aHani3y, HEKOMMETEHTHICTb YK
HagMipHa HeobauHiCTb BigNOBIAANbHUX (DaXiBLiB TOLLO).

10.MopatkoBe NiaHyBaHHA CNifg, PO3rNaAaTU SK NOCNIAOBHICTb Ai Ta
pilleHb NNaTHMKA NOAATKIB Ta iHLIMX 3a7y4eHMX OCib, SKi Ha KOX-
HOMY eTani MOXyTb BYTW BUAINEHI B OKpeMi, ane MoBs3aHi Mix
coboto craaji. CuctemaTm3allis M BU3HAYeHHS CTadin NoaaTkoBo-
ro nJaHyBaHHS HAfA€E LbOMY Mpouecy NoCaiAOBHOCTI, IOFiYHOrO
B33aEMO3B%3KY, CMCTEMHOCTI. OCHOBHMMM CTafisiMM NMOAATKOBOrO
NAaHYBaHHS € MiAroTOBYA, aHANITUYHA CTaAil, OLiHKA NOAATKOBMX
pM3M1KiB, BUSHAYEHHSI ONTMMA/bHOI MOAE/i OMoAaTKyBaHHS Ta ii
peanisauis, OLiHKa pe3ynbTaTiB i KOPUIyBaHHS iCHYOYOI Moaeni.
KoHa 3 umx cTagin € HeobXigHMM eTanoM NoAaTKOBOro MaHy-
BaHHS$, 6€3 AKMX HEMOX/MBO JOCAITU Or0 METH.
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PO34IN 2.

3ACOBM 3AINCHEHHSA NOOATKOBOIO
NJAHYBAHHA

2.1. BU3HaueHHs cucTeMM ONOAATKYBAHHS, MicLA 34iACHEHHSA
BiSNbHOCTI, OpraHisauiifHo-npaBoBoi () opMM Ta iHLIMX 3aC06iB
npu 34iMCHEHHI NOAATKOBOro NIaHyBaHHSA

[lns 3aiMcHeHHa NOAATKOBOro NiaHyBaHHS BUKOPUCTOBYETHCS 3HA-
YHa KiNbKiCTb 3aC06iB, Ki MOXYTb BiAPi3HATUCS 3aN€XHO BiA BMAY NO-
[LaTKOBOrO MAaHYBaHHS Ta 3aBAaHb, SKi nepen HUM CTOSATb. [pakTMYHO
y BCiX BUNAAKax 34iNCHIOETbCSA BUBIp Micus 3AiMCHEHHS rOCNOAApPCbKOi
LiSbHOCTI, OpraHisauirtHo-npaBoBoi GopMM NNaTHMKA NOAATKY, OpraHi-
3aUiMHOI CTPYKTYpM Bi3Hecy, CMCTEMM ONOAATKYBAHHS, BUAIB AiSSIbHOCTI.
[Mpw 34iCHEHHI 30BHILLHBOEKOHOMIYHOI AiSNIbHOCTI, Mi>)XHapOAHOTO No-
[LaTKOBOrO MJaHyBaHHS, 3HAYHA yBara TakoX NPUAINAETbCA NOLATKOBIN
IOPUCAMKLIT Ta NMOAATKOBOMY pe3MAEHTCTBY, KOPNOPATUBHIN CTPYKTYpI
Ta iHWWM BXIMBUM (aKTopaM.

OkpeMi HayKoBLi CnpaBeaMBO 3a3Ha4atoTb, WO HEMOX/IMBO OMK-
CaTu BCi cnocobu M MeToaM NOAATKOBOrO MAAHYBaHHS, agke «MucTe-
LTBO» NMPaB03aCTOCYBAHHS HE € BUYEPMHMM, @ MPOLLEC PO3BUTKY NoAaT-
KOBOrO NJIaHYBaHHS € NOCTiHMM i 6e3nepepBHUM [77, c. 83]

H0. MenbHUK [0 NMPUYMH BMHUKHEHHS Ta PO3BMUTKY NOAATKOBOrO
NNaHYBaHHSA BiAHOCUTb: iCHYBAHHS 3HA4YHOI NoTpebu nianpuemMcTea B
06iroBmx KowTax Ans GiHaHCYBaHHS iHBECTULLIMHUX MPOEKTIB; iCHYBaH-
HS NPaBOBMX KONIi3iN, SKUMK NIANPUEMCTBO HE MOXE HE CKOPUCTATUCS;
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iCHYBaHHS CnewianbHUX PeXMMIB ONOAATKYBAHHS; ICHYBAaHHS TepUTO-
pin i3 cneuianbHMMM NOAATKOBUMM pexxMMaMu; BakaHHS NianpueMCTBa
3MeHWMUTH 06CArn NoAaTKOBOrO TUCKY; BaxkaHHS MiANpUEMCTBA OTpU-
MaTu KOHKYPEHTHI nepeBarn Ha 30BHiLWHiX puHKax [261, c. 130]. Takum
YMHOM, iCHYBAHHS CrneLianbHMUX MNOAATKOBUX PEXMMIB, OKPEMUX Tepu-
TOpIW, e Taki pexuMMu 3aCTOCOBYHTbCS, HASBHICTb MPAaBOBMX KONi3ii
Ta iHWi YMHHWMKM 3YMOBIIOOTb BUKOPUCTAHHS TUX UM iHLIMX NMPABOBUX
3aco06iB Ans 34iMCHEHHS NOAATKOBOrO MAaHyBaHHS.

Ak 3a3Havae K. lpockypa, noaaTkoBe naaHyBaHHA A0 No4aTtky 6i3-
HeC-AisiNbHOCTI PO3YMIETLCS, PO3PAX0OBYETLCS | peanizyeTbCsa B NoAaNb-
Win cTpaTerii rocnofaptoBaHHa NignpuMeMcTea. [py LbOMY BaxaMBO:
0bpaT onTMManbHy opraHisauiiHy dopMy rocnoaaproBaHHs; nobyay-
BATU OpraHisauiviHy cTpykTypy 6i3Hecy; obpati onTMManbHy CUCTEMY
OMOAATKYBAHHSA; aHanizyBaTM MOXJ/MBICTb BUKOPUCTAHHS MOAATKOBUX
ninbr; po3yMiTn 6i3HeC yepes Npu3My 3BiNbHEHHS Bif NOAATKIB AifNb-
HocTi [357, c. 96].

Ha Bubip Micus 34iMCHEHHSI AisSNbHOCTI, OpraHi3auiiHo nNpaBoOBOi
dhopMu, BUAIB AisnbHOCTI BNAMBAE baraTo GakTopis i He 3aBxan dakTop
onoAaTkyBaHHS € BM3HaYanbHMM. OgHaK He BpaxoByBaTH 1oro byno 6
HenanekornaaHo, afgxe, 3a iHWKX PiBHUX YMOB, NPaBUIbHUIA BUOIp BU-
[iB [iSbHOCTI YM OpraHisauifHo-npaBoBoi GOPMM MOXKe MaTu CyTTE-
BMI BMJIMB Ha po3Mip NoAaTKOBMX BUTPAT. YacTo noaaTKoBui dakTop
MOXe CYTTEBO BMMBATM Ha BUOIp BWMAIB LiSNbHOCTI, i3 BPaxyBaHHAM
HasiBHUX Y NOAATKOBOMY 3aKOHOAABCTBI 0OMexeHb. Y Byab-aKoMy BuU-
nagky, Npu 34iAMCHEHHI rocnoaapcbKoi AiNbHOCTI He 06iiTUCh 6e3 Bu-
pilleHHsa MUTaHHSA Npo BMOIp cMCTEMM OMOAATKYBAHHS, i nepes TakuM
BMOOPOM CTalOTb NPAKTUYHO BCi NIATHMKM NOAATKIB.

Ak 3a3Havae P.M. JleweHko, 3 METO OpraHi3aLii MogaTKoBoro nna-
HyBaHHS Cy0’€EKTaMy rOCMNOLAPIOBAHHS MOXe 34iMCHIOBATMCA HM3Ka
HeobXifHMX 3axofiB Ta Ail. 30Kkpema, NifAbMparoTbcs ONTUMANbHI BUAM
rocnofapCbKoi AisNbHOCTI, BU3HAYAETLCA OpraHiauiiHo-npaBoBa Gop-
Ma MaibyTHbOT KOMNaHii Ta KpaiHa ii peecTpauii [247, c. 64].

Yci BMLLeHa3BaHi GakTopu BiNbLIOD UM MEHLLIOK MipOK BNIMBAOTb
Ha 06car NoAaTKOBOrO HaBaHTAXEHHS, CKNAAHICTb aaMiHiCTpyBaHHS no-
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[aTKiB, piBeHb NOAATKOBMX PU3MKIB TOLWO. TOMY MM PO3MSLAAEMO iX SK
HeobXxifHi 3acobu, IKi MOBMHHI BUKOPUCTOBYBATWUChL NPU 34iMCHEHHI NO-
[LaTKOBOTO NMaHYBaHHS.

Ha Bubip Micus 34iMCHEHHS rOCMOAAPCHKOI AiSNIbHOCTI HacaM-
nepes NOBWMHHI BMAMBATM He NOAATKOBI, @ AiN0BI (pakTopu, 30KpeMa
NOTICTMKA, BiOAANEHICTb CMPOBUHHMX PeCypCiB, KOHTPAreHTiB, PUHKIB
30yTy, puHOK npaui Towo [125, c. 39]. Ta ¥ Ha nepwwuit nornsag Micue
30iMCHEHHS OiSNbHOCTI B MeXaX OAHIEl KpaiHM HEe MAa€ BM3HAYaNbHOMO
BMNJIMBY Ha OMOLATKYBaHHS, afXe piBeHb 3araibHOAEePXKaBHWUX NOAATKIB
i 300piB OHAKOBMI Ha TepuTOpii AepxaBu. Moxe icHyBaTH andepen-
Liauig wofo CTaBoK MicueBMx noaaTkiB i 360piB, agxe iX BCTAHOBNEH-
HS € KOMNETeHLLE MiCLeBUX paj, OAHAK MicLeBi noaaTku i 360pu, 9K
NpaBuo, He BiAIrpalTb BMPIWANBHOI PONi NpY 34IMCHEHHI MOAATKO-
BOrO M/aHyBaHHS Yepe3 MeHLUI piBeHb HABAaHTAXKEHHS B MOPiBHSHHI
3 3arabHOAEPXABHUMM NOAATKAMM, @ TAaKOX i3 BMAXyBaHHAM TOro, L0
MK YkpaiHu BCTaHOBMEHO rpaHMYHi CTaBKM MiCLLeBMX NOAATKIB i 360piB.
K BMHATOK, MOXHA BiAMITUTM MnaTy 3a 3emnto, 60 ii 6a3oto onopat-
KYBaHHSl € HOPMaTMBHO-TPOLLIOBA OLLiHKA 3eMJli, IKa B Pi3HMX perioHax
MOXe CYTTEBO BiAPIi3HATMUCS, TOMY CyMMU 3€MENbHOro NOAATKY YU OpEeHA-
HOI N1aTK 3a 3eMJI0 MOXYTb BYTW TaKOX iCTOTHO pi3HMMM. HaBiTb y Me-
»Kax OLHOrO aAMiHiCTPaTMBHOrO paloHy pO3Mip HOPMAaTUBHO-TPOLLOBOI
OUL,iHKM 3eMeNbHOI LiNSHKM O4HAKOBOIO LiiIbOBOr0 NPU3HAYEHHS MOXE
BiAPI3HATMCS 33 PaxyHOK 3aCTOCYBaHHA Pi3HMX KoediuieHTiB. ToMy Len
(haKTop He BapTO 3aAMLIATM NO3a YBarow Npwu 34iMCHEeHHI NOAATKOBOrO
NAaHyBaHHS.

LLle ogHUM dakTopoM BMOOPY MicLS 3LiACHEHHS rOCNOAAPCHKOI Ai-
SANbHOCTI MpM peani3auii NoAAaTKOBOro NJaHyBaHHA Ha HaLiOHANbHOMY
PiBHI MOXHa Ha3BaTW 3pYYHiCTb aAMIHICTPyBaHHS NOAATKIB i 360piB 3a-
NEXHO Bif TEPUTOPIaNbHOro MicLs po3TallyBaHHS NOAATKOBOrO OpraHy
M NNaTHMKIB NnoaaTKis. Ha cborogHi cuctemMa noaaTkoBMX OpraHis Ykpa-
iHM NobynoBaHa TAaKMM YMHOM, LLO NepeBaXHa BiNblicTb QYHKLIN aa-
MiHICTpYBaHHS NOAATKIB i 360piB 34iMCHIOETCS FONOBHUMM YNPaBIiH-
HSMKM 06MACHOMO PiBHS, SIKi PO3TaloOBaHi B 06MaCHUX LeHTpax. Takox
CTPYKTypa odicy BENMKMX MNATHMKIB NoaaTkiB nepenbavae QisnbHICTb
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Moro ynpasniHb y [IHinpi, 3anopixeki, Opeci, JlbBoBi Ta Xapkosi [413].
TakMM UYMHOM, MOXHA CKas3aTu, WO BiA4ANEHICTb Bif, pO3TallyBaHHS
CTPYKTYPHMX MiApPO3L4iNiB NOAATKOBUX OPraHiB, HA 00Ky B IKMX nepe-
6yBaTMMe NAATHUK NOAATKIB, MOXe CTBOPWUTW MEBHI HE3PY4HOCTI Npw
afMiHicTpyBaHHI nopatkiB i 360piB. Ane B LLbOMY KOHTEKCTi HEOOXigHO
HarosIoCuTH, WO BMIMB 3a3HAYEHOro GakTopy CYTTEBO 3MEHLUYETHCS 3
PO3BWUTKOM eNIeKTPOHHMX CEepBiCiB, 9Ki 3anpoBaguiM NoaaTkoBi opra-
HW, KONW NepeBaXkHa BiNblLiCTb 3aX0AIB 3 aAMiHICTPYBaHHA NOAATKIB i
360piB 34IMCHIOETHCS Yepe3 enekTPOHHMI KabiHeT naaTHMKa noaaTKiB.
OpHak, 0o LbOro 4acy 3anuLLaTbCsa Lie BMNAAKM, aKi nepenbayatoTb
6e3nocepefH0 B3AaEMOLI NOAATKOBUX OPraHiB i MAATHUKIB NOAATKIB,
30kpeMma, ctatteto 20 MK YkpaiHn nepenbaveHo npaBo 3anpoLlyBaTy
NAATHUKIB NOAATKIB Ta iX NPeACTaBHMKIB 415 NEPEBiIPKMU NPaBUAbHOCTI
HapaxyBaHHSA Ta CBOEYACHOCTI CNiaTi nNoaatkis i 36opi., ctatTa 75 Ko-
fekcy nepenbayvae NnpoBeAeHHs HEBUI3HMX NepeBipok Towo [314].

MakTop BMBOPY Micusa 34iACHEHHS FOCNOAAPCHKOT AiIbHOCTI MOXe
BUSIBUTUCS BAXXIMBUM ANs1 CYOEKTIB, AKi 34iACHIOIOTb 30BHiLUHBOEKOHO-
MiYHYy LiSNbHICTb, @ CaMe eKCMopTHi abo iMMOpTHI onepauii, 3 ornaay
Ha pO3TallyBaHHS MUTHUX OPraHiB Ta MYHKTIB NPOMYCKY, 3py4HICTb NpK
30iACHEHHI MUTHOIO 0(OPMIEHHS TOBAPIB, CMIATU MUTHUX NAATEXIB Ta
30IACHEHHI iHWWMX MUTHWUX POPManbHOCTEMN, XOU 3HOBY X Taku Lel dak-
TOp 3MEHLUYETHCS 3 PO3BUTKOM €IEKTPOHHMUX MUTHUX CEPBICiB.

Ak 3a3Havae T.[yceBa, MicLe po3TawyBaHHS Bi3HECY K efleMeHT no-
[LaTKOBOrO NJIaHYBaHHA MOXe OyTW PO3MNSHYTUIA Y [EeKiIbKOX acnekTax:
30iMCHEHHS NIANPUEMHULBKOT AiSNbHOCTI B 0bLIOpi, NepeHeceHHs Ai-
SNbHOCTI B iHLWY KpaiHy, MiCLLe3HaX0AXEeHHS CTPYKTYPHUX Miapo3Ainis
Ta psA, iHwKux acnekTis [157, c. 167]. AicHo, Hanbinbl cyTTEBUM € dak-
TOp BMOOPY MicLS 34iMCHEHHS rOCNOAAPCLKOI AiSNIbHOCTI NPU 34iACHEH-
Hi Mi)XHapOAHOro NOAATKOBOIO MaHYBaHHS.

Ha gymky t0. [leM’aHYyK, y NnpoLueci noaaTkoBOro mnjiaHyBaHHS, Npu
BM3HAYEHHI Micus 3A4iMCHEHHS TOoCMOAAPCHbKOI AiSNBHOCTI, 30Kpema
HanbinblW ONTUMANbHOI LPUCAMKLIT, CNij BPaXOBYBATH, LLO Y CBITOBIN
NPaKTULi 3aCTOCOBYIOTbCS ABA OCHOBHI KpUTepii BU3HAYeHHS NOAATKO-
BOi FOPUCAMKLLT TOi UM iHWOIT aepxasu. IMig yac Bu3HaveHHs cdhepu cBo-
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iX NOAATKOBMX MOBHOBAXEHb AESKi AePXKaBWU BUXOAATb ab0 3 NPUHLMMNY
pe3naeHTCTBA, TOBTO ONOAATKOBYOTL YCi AOX0AM CYOEKTIB, SKi MakTb
MicLie NpPOXMBAHHA ab0 pe3uAeHLit0 Ha iXHilA TepuTopii, HE3ANEXHO
Bif, TOrO, Y SIKiM KpaiHi B LiMCHOCTI Len goxig oTpumaHuii. Takui nia-
XiZ NPUMHATO BBaXXKaTM HEOOMEXeHUM NoAATKOBMM 3060B13aHHSM, SKe
BCTAHOBJIKOETLCS 419 MNaTHMKA NoaaTky. BianosigHo Ao apyroro nigxo-
Ly (obMexeHOoro noaaTkoBoro 3060B93aHHS MaaTHMKA NoaaTtky), Aep-
KaBa [OAEPXKYETbCS MPUHLMNY Lxepena, TOBTO onofaTKoBYE OyAb-sKi
[.0X0Au, OTPMMAHI Ha ii TepuTOpIi, HE3aNeXHO Bif TOro, MaE OAepXyBay
[OX04y MicLe NpoXMBaHHA abo pe3naeHLIlo B LM KpaiHi uM Hi. binb-
WiCTb Aepxkas, y TOMY 4ncni YkpaiHa, 34iMCHIOTb 0NOAATKYBaHHA Ha
OCHOBI MOEAHAHHA 060X LMX NpuHUMNiB [166, c. 114]. Mpwu LboMy, 9K
Haronowye |. YcTMHOBa, y BUNAAKY AiT NPUHLMMY TEPUTOPIANbHOCTI Ha
0cib, siKi MatoTb MaHO (MAaMHOBI NOAATKM, HANPUKNAA, MOAATOK HA 3eM-
nt0) abo [L0X04M, SIKi BOHM OAEPXKYHOTb 3 MEBHOI TepuTopii, 060B*30K 3i
CNIaTM NoAaTKy MOKIAAAETbCS HA HUX HE3aNeXHO Bif iX MiCLs NPOXM-
BaHHS, rpOMagsHCTBa abo HaLioHaNbHOI HAaNeXHOCTI. [HaKwWwe Kaxyuwu,
OCHOBHWM KpUTEpPIEM NS BigHECEHHS 0COOM A0 KaTeropii NAaTHMUKIB €
06'eKT 0oNoAaTKyBaHHS, MOro TepuTopianbHe po3TallyBaHHs [434,c.168].

Y3rooXeHHsi npaBua ONOAATKYBAHHS NPW 3aCTOCYBaHHI BKa3aHMX
MPUHUMMIB 3L4INCHIOETHCA HA MXKAEPXKABHOMY PiBHi, 30KpeMa B yrogax
NpO YHUKHEHHS MOABIMHOIO OMOAATKYBAHHS.

Ak 3ayBaxye [. LleBuyk, npu 34iIMCHEHHI MiXXKHApOAHOrO NOAATKO-
BOrO MNaHyBaHHS HEOOXiAHO BU3HAUMUTU, B AKIN i3 OPUCAMKLIN NAATHUK
noaaTky Moxke HabyTu pe3naeHTCbKUI CTaTyc abo MaTu Lxepeno oTpu-
MaHHS poxoay. Ha npaktuui y cBift yac 6ynu Hanbinbw nonynspHUMM
M aKTMBHO BMKOPUCTOBYBANMCA K KMACUYHI odLluopw, Taki gk MNaHama,
Cenwenbcbki ocTpoBu, benis abo JomiHikaHCbka pecnybnika, Tak i Be-
NMKa KiNbKiCTb BENMKMX i Mannx €BPONENCbKUX AEPXKaB, SKi NparHynu
abo niaTpmumyBatu, abo 3pobUTM Takuii BGisHeC OAHIED i3 HaMBinbWMX
cTaTei BanoBOro HauioHanbHoro goxoay (Kinp, JlixteHwTenH, Jllokcem-
6ypr, Maneta, Hinepnanam i T.a) [468, c. 27]. Cnig HaronocuTH, WO Ha
CbOMOZHI YiTKO MPOCTEXYETbCS CBITOBA TEHAEHLIN LWOAO OOMEXEHHS
3aCTOCYBAHHA OMLWOPHMX HOPUCAMKLINA, NOCUNEHNIA DiIHAHCOBUIA MOHI-
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TOPWHT, YCKNaAHEHWUI pyX KamiTany, WwWo Mae byTv BpaxoBaHO Mpu npo-
BeAEeHHi NoAATKOBOro NAaHyBaHHS.

Y cyyacHoMy CBIiTi 3 TeHAeHUiaMM A0 rnobanisauii, po3WwWnpeHHs
TPaHCKOPAOHHOMO CNiBPOBITHMLTBA, MOX/IMBOCTI BMBOPY KpaiHM Mic-
LS NPOXMBAHHS YM MPOXMBAHHSA B AEKINbKOX KOPUCAMKLIAX, HE MOXHa
irHOpyBaTU NUTAHHA ONOAATKyBaHHSA i3MYHMX OCIO NpW 34INCHEHHI
nogaTtkoBoro nnaHyeaHHa. Cratta 33 KoHctutyuii Ykpainu nepenba-
YaE€, WO KOXHOMY, XTO Ha 3aKOHHMX MigcTaBax nepebyBaEe Ha TepwuTo-
pii YkpaiHu, rapaHTyeTbCst cBO60AA nepecyBaHHS, BinbHWUIA BMOIp MicLs
NPOXMBAHHS, NPaBO BiSIbHO 3a/MLLATU TePUTOPIto YKPaiHK, 38 BUHSTKOM
0OMexeHb, SKi BCTAHOB/IOKTHCS 3aKOHOM. Y LbOMY acnekTi BaX/uBe
3Ha4yeHHs Mae BMOIp pe3naeHTCbKOro CTaTyCy MAaTHMKOM noaaTtkiB —
®i3nyHO 0coboto, AKa Maxe BMCTYNaTM K CaMOCTIMHMUM MAATHUKOM
nofaTKiB Bif, CBOEI AisNbHOCTI, TaK | 6eHediliapHUM BNAaCHUKOM Pi3HMUX
KomnaHin. OcobnmBe 3HAYEHHS Lie NUTaHHSA HabyBaE y 3B’A3Ky i3 HaMi-
pOM Ha 3aKOHOAABYOMY piBHi 3anpoBaaMTV B YKpaiHi OMOAaTKyBaHHS
[OXO[iB KOHTPO/IbOBAHUX iIHO3EMHUX KOMMAHIMN.

MNpw BMNNaTI OAMBIAEHIIB Y/ BMBELEHHI KaniTany Ha KOpUCTb beHe-
diuiapis B iHWKI cnocib HeobxigHO BpaxoByBaTW MOAATKOBI HACMiIAKM,
AKi MOXYTb CYTTEBO BIAPI3HATUCS B Pi3HMX KpaiHax. PiBeHb audepeH-
uiauii cTaBok MOAATKY Ha AOX0AM (Di3UYHMX OCIO BULLMI Yy NMOPIBHSHHI
3 iHWWMK BMOAMM NOAATKIB, TUM Binblue 3 OrnsiAy Ha 3aCTOCYBaHHS Y
6araTbOX KpaiHax MPOrpecMBHOr0 METOAY OMOAATKYBaHHS, TOMY LieW ac-
nekT notpebye ocobnmBoi yBaru.

Ak 3a3Havae A. BuMHOrpanos, 4iTke BM3HAYEHHS Pe3MAEHTCbKOro
cTaTycy @isnyHoi ocobu Biairpae NpMHUMNOBY ponb Ans BUOOpY yMOB
onoAatkyBaHHg, 60 [OCWUTb YacTo ONS Hepe3uAEHTIB BCTaHOBOKTbL
nepCcoHanbHi CTaBKM MOAATKIB (3a3BMYal BMLLI, HiXX NS pEe3NOEHTIB
KpaiHW), BOHX N036aBNSOTLCS MOXIMBOCTI CKOPUCTATUCS NMOAATKOBUMM
ninbraMu, y HUX Moxke 6yTM BCTAHOBMAEHMM iHLWMIA CNOCIO po3paxyHKy
6a3un onopatkyBaHHsa [91, c.54]. NMoropxyemMoch i3 TUM, Wo B H6araTbox
BMMNaAKax AN Hepe3WAeHTiB AiACHO BCTAHOB/OKOTb 0COGAMBMIA NO-
pAOOK OMOAATKyBaHHS, OAHAK NOTpebye YTOUHEHHS AyMKa BKa3aHOro
aBTOpPa W00 MOX/IMBOCTI 3aCTOCYBaHHS NepCoOHaAbHMX CTaBOK noaat-
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KiB. [liiCHO, B OKpeMuX BMMaAKax AN ONOAATKYBAHHS HEpPEe3NOEHTIB
3aCTOCOBYHOTb CTaBKM, BiIMiHHI Bif 63a30BMX, OLHAK BOHU HEe Mal0Thb i He
MOXYTb MaTV NEPCOHANbHOIO XapakTepy.

O. LlepkoBHMI 3BepTaE yBary Ha Te, WO B PO3BMHYTMX KpaiHax Ha-
LiioHaNbHe 3aKOHOAABCTBO 3a3BMYail HE MICTUTb YIiTKOrO BM3HAYEHHS
TEPMiHy «diCKanbHUI pe3naeHT». HaTomicTb y nNpaBoBii 6asi nposia-
HMX CBITOBMX KpaiH MIiCTATbCS NpaBuAa, 38 LONOMOro SK1X 0coba Bu-
3HAETbCA iCKaNbHMM Pe3nOEeHTOM KOHKPETHOI MOAATKOBOI HpPUCAMK-
uii. BU3sHavanbHMM KpuTEpiEM MOAATKOBOro pe3nieHTcTBa Yy Benukin
bpuTtaHii € KpuTepin «nopaTkoBoro gomiumnto». Y Hopeerii disnyHa
ocoba Moxe AeTepMiHyBaTMCA SK MOAATKOBMI pe3nAeHT BignoBigHOI
[lepXXaBu TiNbKM B TOMY BUMAAKY, SKLLO BOHA PO3MNSAAE CBOE XMUTNO B
LV LepxaBi 9K NOCTiliHe, TpMBasie MicLie CBOro NPOXMBaHHS. TO6TO TeM-
NopanbHUIA aCNeKT Y LibOMY BUMAAKY MA€ BaXK/IMBE 3HAYEHHSA NS BCTa-
HOB/IEHHS NOAATKOBOrO cTaTycy di3nyHoi ocobu [453, c. 7].

€. Mapu1Huak 3ayBaxye, WO Taka npakTMka byna iMniemMeHTOBaHa B
NnoAaTKoBE 3aKOHOAABCTBO YKpaiHW. BpaxoByroum MixkHapoaHuii LOCBIA,
3akoHopaBeub Y MK YkpaiHu nepenbauns kputepii BU3HaUeHHs 0ocobum
pesunaeHToM Ykpainu [257, c. 22]. Tak, BiAnoBigHo Ao nianyHkTy 14.1.213
nyHkTy 14.1 ctatTi 14 MK YKpaiHu, pe3naeHToOM BBaXAETbCA (i3nyHa
0coba, Ka Ma€ Micue NpoXmBaHHS B YKpaiHi. Y pasi HasBHOCTI Micus
NPOXMBaHHA TAKOX B iHO3EMHIl AepXKaBi, 40 yBarn bepetbcq, Ae Taka
ocoba Mae MicuLe NOoCTiMHOro NPOXMBAHHS. AKLWO ocoba Mae Micue no-
CTIMHOrO NPOXWBAHHA i B YKpaiHi, i B iHO3EMHIl AepyaBi, BOHA BBaXa-
€TbCA PE3UAEHTOM, TOAI KOMM Ma€ Binbl TiCHi 0COBUCTI UM eKOHOMIYHI
3B93KM (LEHTP XMUTTEBMX iHTepeciB) B YKpaiHi. [pn ubOMy A0OCTaTHLO
(ane He BMKNHOYHO) YMOBOI BU3HAYEHHS MiCUS 3HAXOMKEHHS LEHTPY
XUTTEBUX iHTEPECiB (Pi3n4HOI 0COBM € MicLe MOCTIAHOrO MPOXMBAHHS
uneHis ii ciM’i abo ii peecTpauii 9K cybekTa NiANPUEMHULBKOI AiANbHO-
cTi. Y pasi 9Kwo aepxa.y, B gKi diznyHa ocoba Ma€ LEHTP XKUTTEBUX
iHTepecCiB, He MOXHA BM3HAYUTH, ab0 FKWO diznyHa ocoba He MaE Mic-
LS NOCTIMHOIO MPOXXMBAHHSA B XXOAHIM 3 AepykaB, BOHA BBAXAETbCS pe-
3UOEHTOM, sKWO nepebyBae B YKpaiHi He MeHwe 183 aHiB (BK/IKOYHO 3
[LHEM npui3ay Ta Big'i3ay) npotaroM nepioay abo nepiofis NofaTKoOBOro
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POKY. | TiNbKW B TOMY pasi, KO HEMOXJ/IMBO BM3HAYUTU PE3NLEHTCbKUN
ctatyc ¢i3nyHoi ocobu 3a nonepegHiMu Kputepisamu, disnyHa ocoba
BBAXXAETbCA PE3NLAEHTOM, IKLLO BOHA € TPOMaAsHUHOM YKpainu [314].

HeobxiaHo Bia3HauMTK, WO B YKpaiHi Ha 3aKOHOA4ABYOMY PiBHi HE YiTKO
BPEry1b0BaHO MUTAHHA LWOAO0 AOKYMEHTA/IbHOIO MiATBEPOAXKEHHS NpUNn-
HEHHS CTaTyCy NOAATKOBOro pe3upeHTa YkpaiHu. Hanbinbw npobnemHoo
B LLbOMY M/1aHi BUOAETbCS CUTYALLiSl, KONM BCTAHOBNEHHS KOPUANYHOTO (PaK-
Ty BTPATV FPOMaAsSHUHOM CTaTyCy pe3naeHTa YKpaiHu Ma€ 34iMCHIOBATUCS
3a KpUTEPIsSIMU, SIKi He NOB'A3aHi 3 0OPMAEHHAM HUM BMi34Y HA NOCTiAHe
MiCLle MPOXMBAHHSA 33 KOPAOH. Tak caMo NpobneMHMUM 3anMLLAETLCS BU-
3HAYEHHS Pe3UAEHTCbKOrO CTaTyCy 0COBM 33 KPUTEPIEM KLLEHTP XXUTTEBUX
iHTepeciB». «LLeHTp XUTTEBMX iHTEpeciB» SK KaTeropis NoAaTKOBOro npa-
Ba AOMOMAra€ BM3HAYUTU PeE3NLEHTCbKMIM CTaTyC (i3nMyHOi ocobun ans ii
onopaTKyBaHHS B YKpaiHi Ta Aa€ 3MOry BU3HAUMTU Y BiAMOBIAHMX yrogax
Npo YHUKHEHHS NOABIMHOIO ONOAATKYBAHHS MPAaBO KOHKPETHOI AepaBu
0MnoAaTKOBYBATH TaKy @i3nMuHy ocoby. Y ToM caMMi Yac MOHATTA KLEHTP
XUTTEBUX iHTEPECIB» HE MAE BM3HAYEHHS B HALIOHANbHOMY UM MidKHa-
pPOAHOMY NPaBi, @ TAKOX Y CYAO0BIN NpakTuLi. Y komeHTapi 4o MoaenbHoi
KoHBeHLUii OpraHisaLii ekoHOMiYHOro cniBpobiTHULTBA Ta po3BUTKY (1977
POKY) 3anpOnOHOBAHO KpUTEPIT OLIHIOBAHHS KLEHTPY XXUTTEBUX iHTEpe-
ciB» Gi3nMyHoi 0cobu, a came: ii CiMelHi Ta couianbHi 3B 93KM, 3aMHSTICTb,
NoniTMYHA, KYNbTYPHA Ta iHWA AisNbHICTb, Micue BeaeHHs Bi3Hecy umn Mic-
Le, 3 gKoro ocoba ynpasnsie CBOEH BnacHicTio. OfHaK Taki Kputepii € cyTo
peKOMeHAAUIMHUMMU | He 3[4aTHI BpaxyBaTW BCiX XMTTEBUX CUTyaLin. Lis
npobnemMatka 3Haiwna CBOE BifoOpaxkeHHs HaBiTb Ha PiBHi CyAOBOI
npaktuku [369]. ChywHoto € gymka O. lonosallesnya npo Te, Wo HaBpsA,
UM MOXKHA ySBUTM COBi, a TUM Binblue BperynoBaTM Ha PiBHi 3aKOHOAAB-
CTBa, NpoLeaypy BM3HAYEHHS! NPaUiBHMKOM MOAATKOBOrO OpraHy 6inbLu
TiCHMX 0COBMCTUX 3B%3KiB 0COOMW. binbLue Toro, Ik6u1 Takunii MexaHi3m i bys
6K 3aKpinneHui, BiH 3 BEIMKOK A0/E MMOBIPHOCTI nopylysas 6u oc-
HOBHi NpaBa NauHK, nepeabayeHi K MiXXHAPOAHMM 3aKOHOLABCTBOM,
Tak i KoHcTuTyuieto Ykpainm [116, . 18].

binbwe Toro, Ha fymky €. MapuHuaka, y 38’93Ky 3 BiACYTHICTIO 3aKo-
HOAABYO BM3HAYEHOrO NOPAAKY CaMOCTIMHOrO BM3HAHHS 0C06010 CBOro

58



2.1. BU3HaYeHHN CMCTeMM OMOAATKYBAHHS, MiCLS 34IMCHEHHS AiSNbHOCTI, OpraHisauiiHo-
npaBoBoi GOpMM Ta iHWMX 3acobiB NPy 34iACHEHHI NOAATKOBOrO NaaHyBaHHS

OCHOBHOTO MiCLS NPOXMBAHHS, Liei 6e3yMOBHUI KpUTepilt Ha NpaBo3a-
CTOCOBHOMY PiBHi HEMOXIMBO BXMUTU A/151 BUSHAYEHHS PE3NAEHTCbKOro
CTaTycy K rpoMafsH, TaK i iHO3eMLiB un anatpuais [257, c. 26]. Beaxa-
€MO Takuii BUCHOBOK aBTOPA 3aHAATO KaTEropUYHMUM, OCKISIbKM Ha Npak-
TULI PiAKO BUHUKAKOTb CMiPHi MUTaHHS NMPO BU3HAYEHHS Pe3UAEHTCHKOro
cTaTycy ocobu, gka Ma€ MOCTiMHE Micle NpoXMBaHHSA B YKpaiHi. Mpo-
6neMHUMK ByBatOTb CaMe 3aCTOCYBaHHS iHLWKMX KpuTepiiB. [pu uboMy He
MOXXHa MOBHOK Mipoto noroanTtuncs 3 aymkoto O.B. LlepkoBHoro npo Te,
Lo B paMKax NoAaTKOBOro 3aKOHOAABCTBA YKPaAiHU B SIKOCTi BU3HaYallb-
HOro KpuTepito Byno 3aKkpinaeHo AUCKPeLiMHUIA KpUTepi — caMocTiliHe
BM3Ha4YeHHSN i3M4HO 0COOOK-MNAaTHMKOM NOAATKIB CTAaTyCy CBOro no-
[aTKOBOro pe3naeHTCTBa B ii B3AEMOBIAHOCMHAX i3 AepkaBo YKpaiHa
[453, c. 7]. Ha Hawy oyMKy, NpaBo NAaTHMKA NOAATKIB HA CAMOCTiiHe BU-
3HAYEHH$ NAIATHUKOM CBOrO PE3MAEHTCHKOrO CTAaTyCy He € abCONOTHUM i
MO)ke OyT1 NOCTaBNEHO Nif CYMHiB NOAATKOBUMM OpraHaMu B pasi, IKLLO
BOHM He MOroaaTbCs 3 MPABWJIbHICTIO MO3UUiT MAaTHMKA MNOAATKY LLOAO
3aCTOCYBAHHS TOTO UM iHLLOMO KpUTEPit0 BU3HAUYEHHS CBOrO pe3unaeHCTBa.

3 ornsay Ha BuweHaBeneHe, HeobXiAHMM € 3aKOHOAABYe Bpery-
NIOBAHHS NOPSAKY i NiACTaB HabyTTa Ta NPUNUHEHHS Pe3UAEHTCbKOro
cTaTycy $i3M4HO 0CO60-NNATHUKOM MOAATKIB, OCKINIbKM Le MUTaHHS
M€ BeNMKe 3HAYeHHs A9 NPaBUIbHOIO NOAATKOBOMO NAaHYyBaHHS, BU-
KOHaHH$ NoAaTKOBOro 060B’sA3KY LWOAO0 CNiaTHM NOAATKIB 3 LOXOAIB, AKi
OTPUMaHI K 3 LKepen NOXOMKeHHS 3 YKpaiHM, Tak i 3 iHO3EMHUX [0-
XOAiB, YHUKHEHHS CMOPIB MiX NOAATKOBUMMM OpraHaMu Ta naaTHUKaMu
NoAaTKiB WOAO BU3HAYEHHS Pe3MAEeHTCbKOro CTaTycy. [pu 34iicHEHHI
NOAATKOBOrO MNAaHyBaHHS HELOCTAaTHLO TiIbKM BU3HAUUTUCS 3 MiCLEM
34iMCHEeHHS rocnoAapCbKoi AiSNbHOCTI YM 3 MiCLLEM MPOXMBAHHS Gi3nu-
HOi 0C0bM — NAaTHUKA NOAATKY, @ M BpaxyBaTW BM3HAYEHI YKPAIHCbKUM
Ta iHO3eMHUM NOAATKOBMM 3aKOHOAABCTBOM KpUTEPii BU3HAYEHHS pe-
3MAEHTCbKOrO CTaTyCy, WO [AO3BOAMUTb BUSHAUUTM ONTUMANbHY NOAATKO-
BY HOPUCOMKLIiKO ANS TaKOro maaTHMKa Ta 3anobirtv noagiMHOMy ono-
[aTKyBaHHI0 ioro goxoais [140, c. 226].

Ha aymky M. boHpapeHko, okpeMmy rpyny cnocobiB 3MeHLIeHHSs
NAaTHMKOM NOJATKIB CBOIX NOAATKOBMX MAATEXIB CTAHOBUTb 3a/1y4EHHS
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[0 [iSNbHOCTI NNaTHWMKa noaaTkiB cneundiyHmx cybekTiB, aKi 3rigHo 3
HOpPMaTMBHO-NPaBOBMMM aKTaMW MalOTb MEHLUE MOAATKOBE OOTSKEH-
HS NOPiBHAHO 3 06CAromM NoaaTkoBoro 060BM3Ky CamMOro NAaTHMKa 3a
3BMYariHMX yMOB. [1o Takux cybekTiB Hanexarb: (a) Cy6eKTH i3 HU3bKO-
NoAaTKOBUX HOPUCAMKLIN; (6) TOBApMCTBA, HA KLWITANT YKPAiHCbKMUX TO-
BApMCTB 3 0OMEXEHO0 BifNOBiAANbHICTIO; (B) areHT, KOMiCiOHep TOLLO;
(r) cinbcbkorocnoaapcbki TOBapoBUPOOHMKM Ta iH.[77, C. 163]

[incHo, KpiM dYHKLIOHANbHOMO Ta TEPUTOPIaNbHOrO KpUTepito, Ha
30iMCHEHHS NOAATKOBOrO MNfaHyBaHHA MOXe BMAMBATKU BMOiIp OpraHi-
3aUiiHO-NpaBoBOi GOPMM CaMOro MNaTHMKA MnofatkiB abo cybekTiB,
SKi HUM 3a/1y4aloTbCs 3 METOH OMTUMI3aLii NoAaTKOBUX cxeM. Ha Hawe
nepekoHaHHs, BUBip opraHisauiiHo-npaBoBoi GOPMKU NMOBUHEH 3YMOB-
JIOBATMCS MepLl 3a BCe i3 BPaXyBaHHAM AiNIOBUX, KOPNOPATUBHUX iHTE-
peciB NnaTHMKa NOAATKY Ta MOro y4aCHWKIB, @ NMOAATKOBUI acnekT He
noBuHeH Byt AOMiHaHTHMM. OfHaK y cuTyauii, KoM BUXOAAYM i3 Ta-
KMX AinoBux iHTepeciB BMbip opraHi3auiiHo-NpaBoBOi GOPMU He MaE
NPUHLMNOBOrO 3Ha4YeHHs, byno 6 HepanekorngaHO He BpaxoBYBaTH Mo-
[ATKOBi HaCiaKW.

[paBuibHE BU3HAYEHHS BMAIB OpraHisauiiHo-npaBoBux GopM Aae
MOX/IMBICTb Kpalle BUKOPWUCTOBYBATM HANEXHWM OpraHisauinHo-npa-
BOBMM iHCTPYMEHTapii Npwu 34iMCHEHHI NOAATKOBOro niaHyBaHHs. [pu
LbOMY CNif, Haron0CUTH, WO BPaxXOBYHUM MHYYKICTb NpoLecy noaaTko-
BOr0O M/JaHYBaHHS, BBAXKAEMO CAYWHOKW Aymky P. 3anug npo Te, wo 3
ornsgy Ha QakTopu, SiKi 3yMOB/IOKTb AMHAMIKY CTPYKTYpU BMIACHOCTI,
OpraHisauiriHo-npaBoBa popma NianpUEMCTBA He 0OMPAETLCSA pa3 i Ha-
3aBXau. BnacHMKM MakoTb NpaBo i CXM/bHI 3MiHIOBATM ii 3a1€XHO Bif,
TpaHcdhopMauii iX NOrNa4iB Ta MOXAMBOCTEN BMMBY HA NOAANbLUI WAS-
Xu po3BuTKy [195, . 62].

Moxe cKnacTuca AymMKa npo Te, WO opraHisauiiHo-npaBoBa ¢op-
Ma cyb'ekTa rocnofaptoBaHHs He MaE BENMKOro 3Ha4yeHHs Ang chna-
TW NopaaTKiB i 360piB, afike He3aNeXHOo Bif TOro, YU NAATHUK NOAATKY
- lopuanYHa ocoba CTBOpeHUt Yy GOpMi rocnopapCbkoro TOBapuCTBa,
niANpPUEMCTBA, KOONEpaT1BY TOLLO HA ONOAATKYBAHHS LS 06CTaBMHa He
MA€E CYTTEBOro BMAMBY. [JO LbOro X NPUXUAbHUKM TaKOi TOUKM 30pYy MO-
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XYTb HaBECTU apryMeHT MNpo Te, WO OAHWM i3 NPUHLMNIB NOAATKOBOIO
3aKOHOAABCTBA € MPUHLMM PiBHOCTI MNaTHMKIB NOAATKIB, TOMY ByAb-aKa
BIAMIHHICTb B OMOAATKYBAHHI 3aNeXHO BiA OpraHisauiiHO-NpaBoBOi
dopmu oMy 6 cynepeumna.

Pa3oMm 3 TMM, Taka No3MLis He Bpax0OBYE BCiX aCMeKTiB MOAATKOBOIO
3aKOHOLABCTBA, SIKe B OKPEMMX BMMaAKax MeBHi mpasBa Ta 060B'A3KM
NAATHUKA NOAATKIB CTAaBNATb Y 3a/IEXKHICTb Bif, MOro opraHisauinHo-npa-
BoBOi cdopmu. OpraHizauinHo-npaBoBa dopMa 34iMCHEHHS rocnogap-
CbKOT [iiNIbHOCTi TaKOX MOe MaTWu NEBHWUI BNIUB Ha NOAATKOBE afMi-
HiCTpYyBaHHS, Ta Ha NOAATKOBY B3aEMO/I0 NNATHMKIB NOAATKIB, 30KpeMa
y BUNAAKY, SKILO BOHM € noBa3aHumu [133, c. 61].

OpraHi3auinHo-npaBoBa GopMa HOpUANYHOI 0COOM BMIMBAE Ha MoO-
[aTKOBi 0BOB'A3KM MO CnnaTi Noaatky Ha npubyTok. Tak, BiANOBIAHO A0
nyHkTy 133.4 cTatTi 133 K YkpaiHu, He € nnaTHMKaMuM NoAaTKy Ha npuby-
TOK HenpubyTKOBI NiANPUEMCTBA, YCTaHOBM Ta opraHisauii. Cratyc Henpu-
6yTKOBOI OpraHi3auii 6e3nocepeaHbo 3aneXuTb Big opraHisauinHo-npa-
BOBOI (DOPMM HOPUANYHOI 0COBM, afKe 40 TaKMX OpraHisauin BigHeceHo
6t0KeTHI YCTAaHOBM, rPOMAACHKI OpraHisauii, peniriviHi opraHisauii, no-
NiTUYHI NapTii, TBOpYI CNifkyY, acouiauii Ta iHWi 06€aHAHHS OPUANYHUX
0Cib, XXMTNOBO-OyAiBeNbHI KOONEpaTMBM Ta AesKi iHWI PUANYHI 0cobu,
LiSNbHICTb SIKMX BiANOBIAAE BUMOraMm, nepegbayeHnM 3akoHoM [314].

Cnip, Haronocutu, WO B YKpaiHi € LOBONI NOLWIMPEHOK CXEMA BMKO-
PUCTaHHSA XUTIOBO-OYyAiBeNbHMX KOONEpaTUBIiB ANs OyAiBHULTBA XMTNa.
Taka cxeMa po3rngnaeTbCs K 04Ha 3 HanbinblW ONTUMANIBHUX 3 TOUKM
30py OMOAATKYBAHHS, af)Ke NaMOBi BHECKM UNEHIB KOONEepaTuBy He €
[OXO[O0M i HEe OMOJATKOBYHTLCS MOAATKOM Ha NpuBYTOK, cami 06EeKTU
HEepyXoOMOro MaiHa peecTpyroTbCs 3@ YIEHOM KoonepaTuBy SK 3a nep-
BMHHWUM BJTACHMKOM, TOOTO B LibOMY BMMAZKy He BigOyBa€eTbCcs onepadii 3
MOCTaBKM XMTNA, Ika MOXE PO3rnaaaTmcs 9K 06’ekT onoaaTtkyBaHHs M14B.

CyTTEBUIM BNIMB OpraHi3auiHo-npaBoBa GopMa NaaTHMKa NoaaTky
MOXKe MaTM Ha NpaBO 3aCTOCYBaHHS NOAATKOBUX MiNnbr. 30KpeMa, 3Bifb-
HSIETbCA Bif ONOAATKYBaHHS NpuOYTOK NiANPUMEMCTB Ta OpraHisauii, aKi
3aCHOBAHi rPOMaACbKMMM 06€AHAHHAMM OCib 3 iHBanigHICTIO B pasi oo-
TPUMaHHSI BU3HA4YeHUX 3aKOHOM YMOB. [TepegbayeHi ninbru 3i cnnatu
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MNAOB ong 6naropiMHMx Ta peniriiHMx opradisauii, HaB4anbHUX Ta Me-
OVYHUX 3aKNagiB, OpraHiB AepXXaBHOI BNaAM Ta MiCLLEBOro CaMoBpsay-
BaHHA TOLLO. TaKOX A9 oKpeMux (hopM puanYHUX oCib nepenbayeHi
Nibrv i WOo[0 3eMeNIbHOro NogaTKy (rpoMafcbKi 06 €fHaHHS iHBanigis,
HaBYaJibHi, CAHAaTOPHO-KYPOPTHi 3aKNaau, CNOPTUBHI opraHisawii).

3 iHworo 60Ky, Ta YM iHWa opraHisauiiHo-npaBoBa dopma abo
CTPYKTYpa BNACHMKIB YaCTOK Yy CTaTyTHOMY KaniTani Moxe CTBOPHOBATH
neBHi 0OMeXeHHa AN NIATHMKA NOAATKIB. 30KpeMa, Cnif MaTh Ha yBa-
3i, WO HEe MOXYTb BYTU NAATHMKAMM EAMHONO NOAATKY CyBEKTM rocnoaa-
PIOBAHHS, y CTaTyTHOMY KaniTani 9KMX CYKYMHiCTb YaCTOK, L0 HanexaTb
IOPUANYHUM 0C06aM, Ki He € NIAaTHUKAMKU ELAMHOrO NOAATKY, LOPIBHIOE
abo nepesuulye 25 BifCOTKIB, @ TAKOX NpeacTaBHUUTBA, Qinii, BigAi-
NEHHS Ta iHWI BiAOKPEMEHI NiApO34inM OpUANYHOI 0CobM, KA He €
NNaTHUKOM €AMHOIO noaatky [314].

Ha nopatkoBe nnaHyBaHHA MA€E CYTTEBMM BMNJMB | KOPNOpPATUBHA
CTpykTypa Gi3Hecy. Hanbinbwui nposis ue Ma€ y TpaHcepTHOMY Ui-
HOYTBOPEHHI, 30KpeMa Npu BMU3HAYEHHI KOHTPONbOBAaHWX Onepalin 3
NnoB’3aHMMM 0C0BaMK — Hepe3uaeHTaMu, @ TaKOXK Hepe3naeHTaMu, AKi
CTBOpEHi B OpraHi3aLiiHo-nNpaBoBnX GopMax, ki He CnaavyrTb noga-
TOK Ha NpMBYTOK (KOpNOpPaTUBHWUI NOAATOK) i BKAKOYEHI A0 BiANOBiAHO-
ro nepeniky, BusHayeHoro KabiHetom Minictpis Ykpainu [348].

Tak camo KopnopaTMBHa CTPYKTypa Oi3Hecy, B3aEMOAis NOBM3aHMX
MK COBOK CyDEKTIB rocnofapltoBaHHA Ha MpaKTWLi aKTUBHO BMKO-
PUCTOBYETLCS MPU 3A4IMCHEHHI NOAATKOBOrO MAAHYBaHHSA, peryitoBaHHS
MOAATKOBOr0 HAaBAHTAXEHHS MiX YYaCHUKAMM rpynu, Moro nepeposmno-
Liny BHaCNiLOK 34iMCHEHHS rOCNOAAPChKMX OMepaLLii BCepeanHi rpynu.
[HKONM Taki onepavii MakTb LWTYYHMI XapaKTep i MiCTSTb 03HAKM 310B-
>XMBAHHS NPaBOM, af)Ke OAMH i3 YYaCHMKIB rpynu (Koprnopawuii), Matouum
BifEMHe 3HayeHHs obekTa onopaTkyBaHHs B uM nopaTky Ha npu-
BYTOK, MOXe 3LiMCHUTKU peani3auito ToBapiB abo nMocayr iHWOoOMY yyac-
HWKY Tpynu, y IKOro 3HayeHHs 06EKTa ONOAATKYBAHHS € MO3UTUBHUM,
3MEHLUYHYM NPU LbOMY MOr0 NoAATKOBI 3000B*A3aHHS, OAHAK MpU LbO-
My Taka rocrnofapcbka onepais Moxe He MaTh pO3yMHOI EKOHOMIYHOI
NPUYMHU, KPiM CTBOPEHHS AOAATKOBMUX MOAATKOBUX BUTOA,
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BaxknmuBe 3HauyeHHs oOpradisauinHo-npaBoBa ¢dopma naaTHMKA
NoaaTKy Ma€ B acnekTi BiAMOBIAANbHOCTI y4aCHMKIB 32 3000B'I3aHHS
tOpMAMYHOI 0cobu Woao cnnaTv noaatkis i 36opi.. [MnaTHMK NofaTky —
topuanyHa ocoba BiANOBiAAE 3a 3000B'93aHHAMM 3i CMNATU NOAATKIB i
360piB MalHOM, ike HaNeXuTb MOMY Ha npaBi BnacHocTi. LLlo ctocyeTbes
BiANOBIAANBHOCTI YYaCHUKIB, TO B aKLIiOHEPHUX TOBAapUCTBAX, TOBapu-
CTBaxX 3 0OMEXeHO BiAMNOBIAANbHICTIO, MiANPUEMCTBAX Ta MepeBax-
HiM BiNbLIOCTI iHWKMX OpraHi3auiiHo-NpaBoBMX GOPM, BOHM He ByayTb
HEeCTM BiANOBiIAANbHOCTI 33 NOAATKOBI 3000B'13aHHA BNACHUM MaMlHOM.
BogHouac yyacHWKM TOBapUCTB 3 AOAATKOBOK BiAMNOBiAaNbHICTHO, MOB-
HWX Ta KOMaHOAMTHWX TOBAapUCTB BiANOBIAAtOTb 33 3000B’A3aHHSA OpU-
OMYHOI 0cobK, y TOMY YMCAi LWOAO CNIaTK NoaaTKiB i 360piB, y NopsaKy
Ta B 006C£3i, BCTAHOBAEHOMY 3aKOHOM. Y LibOMY acnekTi KpUTUYHO Chig,
OLIHWUTM NPaKTUKY NPaB03aCcTOCYBaHHS, fika cknanacs B Pocincbkin Pe-
Aepauii, BiANOBIAHO A0 SKOT, SKWO KOMMAHIsS HE MA€E 03HAK PUANYHOI
ocobu, To, BiANOBIAHO, HA HEi He MOWMPIETLCS 3aXMCT 0OMEXEHOI Bif-
nosifanbHocTi. Lle Hib1To faBano npaBo NOAATKOBMM OpraHaM BU3HATK
BMACHMKA Takoi GipMM NpSIMUM BNACHMKOM aKTWBIB, POPManbHO 3anu-
CaHMX Ha Hel, a Takox 6e3nocepenHiM OTpMMyBaYeM [0X04Y TaKOi KOM-
naHii. Tomy, BiANOBIAHO A0 TakOi NO3uLUii, Big NoAaTKiB i KOHbICcKauin-
HUX 3aXOAIB MaKTb 3aXMUCT iMLe Ti 0cobu, Ki MOXYTb AOBECTU B CYA,
LLLO BOHM peanbHi lopuanyHi 0cobu, aKi 3aCNyroBytoTb CBOEK CaMOCTiN-
HiCTI0 Ha 0OMexeHy BianoBiaanbHicTb [157,¢.165]. Taka koHuenuig 6yna
peanizoBaHa B paMKax KpMMiHaNbHUX CNpaB NPOTKU BNACHMKIB KOMMaHii
«lOKOC» Muxaina XopopkoBcbkoro Ta MnaToHa Jlebenesa. Ha Hawe
nepeKkoHaHHs, TakMi Niaxig € AMCKPUMIHALIMHMM, NOPYLIYE OCHOBOMO-
NIOXHI NpaBa NOAMHU, A TAKOX NPUHLMIM NPaBOBOI AepyXXaBW, 30Kpema
NPMHUMN Npe3yMnLii HeBMHYBaATOCTi. Pa3oM 3 TMM, HeObOXiAHO Harono-
CUTK, LLO B pileHHi no cnpasi «BAT «HadToBa komnaHia «OKOC» npotu
Pocii» €BponencebKkuii Cyq, 3 Npas IIAWMHU BU3HAB TakMM, LLO BiANOBIAAE
KoHBeHLUii, noknageHHs Ha ronosHy komnaHito «OKOC» gepxkasoto Po-
ciqa 060B93KY CNIATUTM NOAATOK Ha NPUOYTOK, CyMM NAIATEXIB 33 AKUM
Ha OYMKY OepXKaBHMX OpraHiB 6ys0 HenpaBOMIpPHO 3aHMXEHO Yepes
He3aKOHHE BWKOPWUCTAHHSI KOMMaHiM, MigKOHTPONbHUX KepiBHULTBY
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FOKOCa, wo 6ynu 3apeectpoBaHi y BHYTPIlLHiX odwopax Pociicbkoi
Qepepauii (Kanmukis, pisHi 3ATO, Mopposis, Kocmogpom BaiikoHyp).
| ue npu TOMy, WO pOCifiCbke 3aKOHOAABCTBO NpsAMO He nepepbavae
«NPOPMBAHHS KOPNOPaTUBHOI NaBYTUHW» B NOAATKOBOMY Cropi, TO6TO
NMoKMafeHHs BiAMOBIAANbHOCTI Ha (AaKTUYHOIO «KOHTpOJSiepa» rocno-
[apCbKMX onepawin, 3aMiCTb AIMCHOroO NaaTtHUKa noaaTky. OgHak, y ubo-
My Bunagky €CIJ1 BM3HaB pileHHs Lep)XaBHUX OpraHiB Pociicbkoi
@depepauii TakMMu, WO BianoBiaatoTb KOHBEHLIT, a LWWMPOKe TAyMayeH-
HSl 3aKOHY — AOMYCTUMMM, Yepe3 AOBEeAEHICTb HAa PiBHI HALiOHAaNbHOI
FOPUCOMKLIT YMUCHUX | HeQoBpOCOBICHMX CXEM MiHiMi3auii nogaTtkise
3i CTOpOHM KepiBHUUTBA ronoBHOI koMnaHii «KOKOC». Mpuyomy B uin
yactuHi ECTJT apryMeHTyBaB CBOE pilleHHS TMM (aKTOM, WO AeprkaBa
He MoXe nepenbaynTi B CBOEMY 3aKOHI BCi MOXIMBI XUTPOCMNETIHHS
YMUCHUX NOAATKOBUX CXEM, CMPSIMOBAHUX HA HE3aKOHHY MiHiMi3aLito
noAaTKiB, afXe Taki He3aKOHHI CXeMM LUBWMAKO 3MiHIOTLCS. TOMY B LibO-
MYy KOHKPETHOMY BMMAZKY LUIMPOKE TIYMAYeHHs 3aKOHY, CMPSIMOBAHOIo
Ha 60poTbOYy 3 TaKMMU «CXEMAMMU®» € AOMYCTUMMM, i CTOCYETbCS OCIO,
AKi CBOIMW YMUCHUMMU BUHHUMM LiSIMU NPU3BENN 00 BTPYYAHHS B iXHE
NpaBo MMPHO BOJIOAITU CBOIM MalHOM. AfLke LONYyCKa4M CyMHIBHI Aii
3 onTUMi3auii nogatkis, kepisHMuTBo KOKOCa, BignoBiaHO A0 HaBene-
Hoi npaBoBoi no3uuii €CI/1, BXXe Mano NpunyckatM MOXAMBY NOAATKO-
BY BiANOBIfaNbHICTb 3a Taki Aii [4].

AHanisyum BnAnB BMOOPY OpraHi3auinHo-NnpaBoBoi GopMu 34inc-
HEeHHS rOCNOAAPCbKOI AiSIbHOCTI Ha NMpoLec NoAaTKOBOrO NaHyBaHHS
MOXXHa NPUIATK [0 BUCHOBKY, LLLO HaMBiNbLL CYyTTEBO BiAMIHHICTb MpOSBAS-
€TbCS B NOPAAKY ONOAATKYBAHHS OPUANYHMX OCIb Ta Pi3nyHMX 0Cib-nia-
NPUEMLLIB, a[L)Ke pUaMYHI 0c0bM Ha 3aranbHii CMCTEMi ONOAATKYBAHHS
€,30KpeMma, NaTHMKaMu NoAATKY Ha NPMBYTOK NiANPUEMCTB, Y TOM Yac K
NiANPUEMLI Ha 3aranbHiM CMCTEMi OMOAATKYBAHHS CNiaYvyoTb NOAATOK
Ha poxoau i3nyHMx ocib. 3 ofHOro HOKY, MOXe CKNACTUCS BPAKEHHS,
LLIO Lie HE MAE 3HAYEHHS, aaXe CTaBKM LMX NoaaTkiB ogHakoBi — 18 Bia-
COTKIiB, OHAK CYKYMHICTb iHWMX efieMeHTIB NOAATKIB, @ TAKOX BiAMIHHO-
CTi B cnnaTi iHWKMX NoAaTKiB Ta 360piB CYTTEBO BiApi3HATL Ui hopmu
BeAeHHS Bi3Hecy LWoJo iX NoAaTKOBOro HaBaHTaxeHHs [131, c. 65].
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Bubupatoum Mix 3aiMCHEHHAIM rocnogapcbkoi AisnbHocTi y dopmi
CTBOPEHHS HOPUAMYHOT 0cobu un y dopmi disnyHoi ocobu-nignpuem-
Us, CNig BpaxoBYyBaTW BeCb CMEKTP nepesar Ta HeaonikiB, @ He Tilbku
6paTM [0 yBarM NoaaTKOBi acnekTu. 30KpeMa, K 3a3Hadvae T. [ycesa,
[0 04YEBMIHMX NepeBar BeAEHHS MiANPUEMHULbKOI AiSNbHOCTI B SKOCTI
iHOMBIQYaNbHOMO NiANPUEMUS € NPAKTUYHA BiACYTHICTb ByAb-KMUX BU-
MOF Npu 34iACHEHHI Aep)XaBHOI peecTpallii, onepaTUBHICTb i NpOCTOTa
NPUIAHATT YNPABAIHCbKMX Ta BUPOOHMUMX pilleHb, HEMOLWMPEHHS Ha
nianpueMLIB psiay obMexeHb 3 KaCOBMX onepaLii (Ha HUX He NoLMpIo-
H0TbCS BUMOTM NPo 060BA3KOBE 30€epiraHHs roTiBKOBUX KOLUTIB Yy GaHKY,
LOTPUMaHHS niMiTy Kacu i 1.4.) [157, c. 158]. Takox no nepesar 34iic-
HEeHHS rocnoAapCbKOi AiNbHOCTI NiANPUEMLEM iHOMBIAYANIBHO MOXHA
BiAHECTU 34iMCHEHHS cnpoLLeHoro obniky fOXo4iB Ta BATPaAT, y nopie-
HSIHHI 3 ByxranTepcbkuM 061iKOM PUAUYHOT 0COOM.

CyTtTeBuMM (DaKTOPOM, KW BMIMBAE Ha AOLiNbHICTL BMBOpPY dop-
MW 30IMCHEHHS TOCNOAAPCHKOI AiSNBbHOCTI, € Te, WO, 34iMCHIoYM Nia-
NPUEMHULBKY LiSNbHICTb iHAMBIAYaNnbHO, @i3nyHa ocoba Hece Bigno-
BifaNbHICTb 33 CBOIMM 3000BA3aHHSAMM, Y TOMY YUCAI | NOAATKOBUMM,
yCiM CBOIM MaMHOM, Ha BiAMiHY Bif, 3aCHOBHMWKIB HOPUAMYHUX OCIb,
O CTBOPIOE CYTTEBI PU3MKKM. Y HAyKOBUX KONax BedeTbCs AMCKYCis 3
npvBOAY AOLINbHOCTI BCTAHOBNOBATM AOLATKOBY BiAMOBIAANbHICTb 3a-
CHOBHMKIB HOPUANYHUX OCIO 4n 0BMexeHy MalHOBY BiAMOBIAANbHICTb
®i3nmyHmx ocib - nianpuemuis. Ha oyMKy fesikux HayKOBLiB, BiACYTHICTb
BifANOBIfANbHOCTI 3aCHOBHMKIB 32 3000B'I3aHHAMM OPUAMYHOI 0COOM
CTBOPIOE YMOBM AN9 KpUMiHani3auii 6i3Hecy B Uit popmi. Y cBoto yepry
BiACYTHICTb 0OMeXeHOoi BignoBiganbHOCTI iHAMBIAYaNbHOrO NiANPUEM-
LA 33 CBOIMM 3060B13aHHAMM POOUTb MOTO HE3AXMULLEHUM Y NOPIBHSAHHI
i3 3aCHOBHMKaMu OpmandHux ocib [157, c. 160]. OgHak, Ha Hawy ayM-
KY, 3anpoBaf)KeHHS BiLNOBiIAANbHOCTI 3aCHOBHMKIB 33 3060B93aHHAMM
HOPUAMYHOI 0COBM € HEQOLINbHUM, OCKiNbKK, NO-NepLe, byae hakTopom
CTPUMYBaHHA AiN0BOI aKTUBHOCTI, a No-apyre, byae cynepeyunTun ycrane-
Hil CBITOBI KOpMOpATMBHIM NPaKTMLI. Tak CaMo HegoUiNbHMM € BCTa-
HOB/IEHHS1 0OMeEXeHOT BigNOBifaNbHOCTI di3MYHMX OCib-nianpuemuis,
aflKe 3anpoBafKeHHs Takux obmexeHb Gyae [0AaTKOBUMM (aKTOpPOM
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NS BUHUKHEHHS 3/10BXMBAHb, LUTYYHOTO YHUKHEHHS! BUKOHAHHS HUMM
CBOiX 3000B'i3aHb.

SKWO NOpiBHIOBAaTM MOAATKOBE HABAHTAXKEHHS HOPUAMYHMX OCIO
Ta Pi3nyYHUX OCIO-MIANPMEMLIB Ha 3arafbHil CMCTEMI OMNOAATKYBAHHS,
MW MOXEMO MpPUITU 0O BUCHOBKY, LLO 33 YNHHMM 3aKOHOAABCTBOM AN
iHAMBIQYaNbHUX MIANPUEMLIB BOHO € BMLWMM. Ha ue BnamBae, 30Kkpe-
Ma, BIAMIHHICTb MpU BM3HAYeHHi 00EKTa ONOAATKYBaHHS, SKa MONSrae
B TOMY, WO 419 MiANPUEMLIB CYTTEBO OOMEXEeHMI nepenik BUTPAT No-
PIBHAIHO 3 OPUAMYHMMM 0coBaMu. K BiAOMO, ANS HOPUANYHUX OCi6
00€EKTOM 0MoAaTKyBaHHSA MOAATKOM Ha NpubyTOK € (iHaHCOBMI pe-
3yNbTaT 4O OMOAATKYBaHHS, BU3HAUYEHWI 33 AaHWMMKM Byxrantepcbko-
ro 06niky, Npy1 SKOMy BPaxOBYKTbCS BUTPATU ONepaLliiHOl LisNbHOCTI
(cobiBapTicTb TOBApiB, aAMiHICTPAaTMBHI BUTPATH, BUTPATM Ha 30YT, iHLWi
onepawiiHi BUTpaTH), a TaKOX iHWIi BUTPaTK (PiHAHCOBI BUTPATH, BU-
TpaTM MUHYNIMX Mepioais, onepauii 3 0OCHOBHMMU 3acobamu, onepawii
3 boproBuMu BMMOramu i 306oBM3aHHsSMM Towo). BogHouac, nepenik
BUTpAT, 9Ki MOXe Mpu BM3HAYEHHi ONOAATKOBAHOIO AOXOAY BpaxyBa-
™ di3nyHa ocoba-nignpuemelb, HaBegeHui y nyHkti 177.4 crarti 177
MK YkpaiHu, 9Kui € 3a CBOIM 3MiCTOM 3HAYHO BY>XYMM. BignosigHo, Bu-
TPaTH, SIKi He BBIMLWAN A0 UbOro Nepeniky, He MOXYTb BPaxoByBaTUCS
npu BM3HA4YeHHi 00€KTa ONOAaTKyBaHHS, HABITb SKWO BOHM MOBS3aHi
3 rocnofapCbKo AisNbHICTIO. 30KpeMa, NOAATKOBI OpraHu HeogHopa-
30B0 3aMMav NO3ML,H0, LLO NiANPUEMELD HE MOXE BpaxyBaTu BUTPATH
Ha BflacHe BiApSXKEeHHS (TiINbKM Ha BiApSIKEHHS HaMMaHWX npawis-
HMKIB), HA CrAaTy NOAATKY Ha MAMHO (y TOMY YMC/Ti 3€MENbHMIA MOAATOK
4yM OpeHAHa nnaTta 3a 3eMm/i0), Ha MOralleHHs BiACOTKIB 3a KpeauToM,
HaBiTb AKLLO KpeauT OTPUMYBABCS ANS 34IMCHEHHS rocnoaapcbkoi Ai-
SNbHOCTI, KYpCOBi Pi3HUL, BATPATK Ha onnaTty ByxrantepCbKuMx nocnyr
Ta iHWi BuTpaTn. CyTTeEBO 0OMEXEHUN NiANpUEMELDb Y BifHECEHHI A0 BU-
TpaT, NOB'A3aHMX 3 OTPMMAHHSAM [OXOLY, BUTPAT Ha CTpaxyBaHHA. [Noaat-
KOBi OpraHv B iHAMBIAyaNnbHIM NOAATKOBIN KoHcynbTauii Big 14.03.18
p. N¢ 1009/6/99-99-13-01-02-14/IT1K BM3Han“ npaBO Ha BigHECEHHS
[0 BUTPAT NigNPUEMHULBKOT AiSNbHOCTI NiANPUEMLiB-NEPEBI3HMKIB BU-
TPaT 3a AOroBOpPAMM CTPaXyBaHHS LMBiNbHO-NPABOBOI BiAMNOBiAANbHO-
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CTi, @ TAaKOX 0COBMCTE CTpaxyBaHHS BOAIIB Bif HELWACHUX BUMALKIB HA
TPaAHCMOPTi Nif Yac NOi3KM, OCKiNbKM TaKi € 0O0BI3KOBUM A9 BNACHU-
KiB TpaHCNOPTHMX 3aco6iB. OgHaK HiIKMX iHLWMX BUTPAT HA CTPaXyBaHHS
y CKNafi BMTPAT NianpUEMUA-3arafbHOCUCTEMHMKA MNOAATKOBMIA OpraH
He BM3HaE [479].

o uboro X HeobxifHO AomaTH, Wo @i3nyHa ocoba-nignpuemelp,
Ha BiAMiHY Bif, OPUAMYHOI 0COOM, HE MOXE BpaxyBaTu 3OWUTKM MUHY-
NIMX Nepioais, WO CYTTEBO 3BYXXYE MOr0 MOXIMBOCTI, afXe AKLLO MOo-
nepesHin pik onsg nignpmemMus BUMSBUTLCS 30UTKOBMM, TO Ui 3O6MTKKN He
MOXYTb OYTM BpaxoBaHi HMM Yy NOTOYHOMY Mepiogi.

MOXHa TakoX 3ragati nNpo OOMeXeHHS LWOAO0 BifHECEHHS Ha BU-
TpaTM BapToCTi MOGINbHOrO 3B%3KYy (MOXHA BK/OYATM NULIE BapPTICTb
[3BiHKIB, IKi MOBA3aHi 3i 34iIMCHEHHAM rOCNOAAPCbKOI AiSNbHOCTI, NpU
LbOMY Takui 3B930K HEOOXigHO NiATBEpAXXYBaTM AOKYMEHTANbHO, WO
noBoni HenpocTo). Takox y MK Ykpainu € npama HopMa, 9Kka obMexye
MOX/IMBICTb MiANPUEMLS BPaxOBYBaTW MPU BM3HAYEHHi 06€kTa ono-
[LaTKYBaHHS BUTPATM Ha NpuabaHHS Ta YTPUMaHHSA OCHOBHMX 3acobiB
NOABIMHOIO NMPU3HAYEHHS (3EMENbHI AiNSAHKKW, 0BEKTU XUTIOBOI Hepy-
XOMOCTi, NerkoBi Ta BaHTaXKHi aBTomo6ini) [314].

Tak camo cnig Haronocutu, wo no 2017 poky noaaTkoBi opraHu
CTaBMAM NifJ CYMHIB NpaBo (i3M4HMX OCiB-MiANPUEMLIB BpaxoByBaTh
npu BM3HAYeHHi 06EKTa ONOAATKYBAHHS CYyMM aMOpPTM3aUiMHMX Bigpa-
XyBaHb, HAPax0BaHMX Ha OCHOBHI 3aC06M, WO BMKOPUCTOBYBANUCA NP
3MiMCHEeHHI rocnofapcbkoi aisnbHocTi. Us npobnema 6yna BupiweHa
AULLE LWASXOM 3aKOHOAABYOrO YperyntoBaHHs [344].

dickanbHa NoO3uLis NOAATKOBMX OPraHiB, ska BykBanbHO 0bMexXye
nepenik BUTpaT NiANPUEMLS NULLE TUMU, SKi NpSMO nepeabayeHi B CTaTTi
177 NK YkpaiHu, He4iTKiCTb CaMMX MPAaBOBMX HOPM BKa3aHOI CTaTTi, sIKa,
3 oHOro 60Ky, Hibun 1 He nepenbayvae BMKIILOYHOIO, 0BMEXEHOrO nepe-
NiKy, ane, 3 iHIWOrO, YiTKO Le He 06yMOBIIOE, NPU3BOAUTL A0 YMCIEHHUX
CYLOBMX CNOPiB MiX NIATHMKaMM NOAATKIB Ta MOAATKOBUMMU OpraHamm.

CnipHUM 3anMWAETLCA MUTaHHS WOA0 GOPMYBAHHS Ta LOKYMEH-
TaNbHOrO NiATBEPAXKEHHS BUTPAT NiANpUEMLS. SKLLO NPaBO OPUANYHOI
0Cco6M Ha OpMyBaHHS BUTPAT Ha AATy OTPMMAHHS TOBApPIiB YW NOCIyr
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He CTaBMTbCA Nifg CYMHIB, TO 419 Pi3nyHMX ocib nignpuemuis nogaTKoBi
OpraHu HaNoNAratoTh, WO X BUTPATU BU3HAKOTLCA MLLE Y BUNAAKY, SKLLO
BOHM OMAAYeHi W NiaTBepOXKeHi BiANOBIAHMM NAATKHUM OOKYMEHTOM.
Y pasi, 9Kwo nignpMemeLb 0TpMMaB ToBapu abo nocnyru, ane we He
ONNaTMB iX, NOAATKOBMI OpraH He BU3HAE Taki BUTPATU HaBiTb 33 YMO-
BM, LLLO TOBApM NiANPUEMLEM peasi3oBaHi 1M BiH OTPMMAB BiAMNOBIAHUN
foxia. B To camuii yac NofaTKOBMM OPraHOM He BPaxXOBYETHCS, LLO BU-
TpaTW y pO3yMiHHI NOAATKOBOr0 3aKOHOAABCTBA — Lie CyMa Oyab-sKux
BMTpAT NIAaTHMKA NOAATKY B rPOLUOBIiA, MaTepianbHii abo HeMaTepianb-
HiM hopMax, 3L4iMCHIOBAHUX A1 MPOBAAKEHHS rOCNOAAPCHKOI Aisnb-
HOCTi MNaTHWKa MOAATKY, y pe3ynbTaTi SKMX BifOYBAETbCS 3MEHLLEHHS
€KOHOMIYHWMX BMUrog, y Burnami BubyTTa akTveiB abo 36inblueHHs 30-
60B913aHb, BHACNIAOK YOro BiAOYBAETbCS 3MEHLLEHHS BNACHOMO Kanita-
ny. MNpwu ubomy Hopmamu ctatTi 177 MK Ykpainn nepenbaveHo Kacosui
MeToA, TiNbKM A5 BU3HAYEHHS OOXOAIB NiANpUEMUSA, SKuii nepebyBae
Ha 3arafnbHii cMCTeMi ONOAATKYBAHHS, OAHAK HOPMM MPO KaCOBWUA Me-
TO[ BU3HAYEHHS BMTPAT AN Pi3nyHOi 0cobm-nignprMeMLS Ha 3aranbHil
CMCTEMI 0NOAATKYBaHHS XoaHe nonoxeHHs MK Ykpainu He MicTuTb. Pa-
30M 3 TMM, BpaxyBaBLUM NpU BM3HAYEHHI 06’€KTa ONOAATKYBAHHS HEO-
nnayeHi BUTPATH, NiaNpUEMELb MOBUHEH OYTM FOTOBUM 3aXMLLATU CBOI
npaBa B CyAi, OCKiIbKM MOAATKOBMM OPraHOM Taki BMTpAaTH, BipoOriaHo,
BM3HaHi He ByayTb.

LLle ripwoto € cuTyauis i3 BU3HAYEHHSIM BUTPAT ANst OCib, sKi 34iK-
CHIOKOTb He3anexHy npodeciiHy [isnbHICTb, HANPUKNAL, TaKMUX SK a[iBO-
KaTu, HOTapiycu Ta psg, iHWKMX, OCKinbkM HopMa cTaTTi 178 MK YkpaiHu
B3arani He BM3HAYaE CKNaj BMTPAT, SKi MOXYTb BPaxOBYBATUCS TaKu-
MM 0coBaMM Mpu BU3HAYEHHI 06EKTa onopaTkyBaHHA. HopMa 3akoHy
MiCTUTb 3arajibHe MOJIOKEHHS, sIKe nepeabdavae, Wo onoaaTKOBYBAHUM
[OXOO40M BBAXKAETbCS CYKYMHWUM YMUCTUI [0Xifd, TOBTO pisHMUS MiX O0-
XOLOM | JOKYMEHTaNbHO NiATBEPAXKEHWMU BUTPATaMM, HEOOXigHMMU
LN NPOBAKEHHS NMEeBHOro BUAY HE3aNexHOoi NpodeciiHOI AiSNbHOCTI.
OpHak, 9Ki came BMTPaTM BBAXKAKOTbCS HEOOXiAHMMM AN 3AiNCHEHHS Ta-
KOi LiSMbHOCTI | XTO CaMe Ma€ BM3HA4aTW TaKy HeOBXigHiCTb — He Bpe-
ryNbOBaHO. 3 OAHOrO HOKY, MOXe CKNACTUCS BPAXXEHHS, WO Take WMpoKe
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$hOpMyNtOBaHHSA PO3BA3YE PYKM MAATHMKAM MOAATKIB, HE 0OMeXytun
iX NpaBo, OlHaK Ha NPaKTUL NOAATKOBI OpraHu oyXe 4acTo KepyrTbCs
B/IACHUM PO3CYAOM MPWM OLLiHL MOB'A3aHOCTI BUTPAT CaMO3aMHATOI 0Co-
6w 3 ii npodecinHO AisNbHICTIO, YaCTO CBABINbHO 3BYXYHOUM iX Nepenik.
Hanpwknagn, nofaTkoBi opraHy TpMBanui Yac nNpu NpoBeAeHHI nepesi-
POK HOTapiyciB kepyBanucs HakazoMm AIC Ykpainum Big 24.12.2012 poky
N2 1185 [351] Ta Haka3om MiHictepcTBa foxofiB i 360piB YkpaiHu Big
30.12.2013 poky N2 884 «[1po 3aTBepKEHHS Y3aranbHKY0i noaat-
KOBOI KOHCY/bTaLii OO0 BUTPAT NPUBATHOrO HOTapiyca», OAHaK Yy LMX
KOHCynbTauiax 6yB HaBeAEeHMI OPIEHTOBHMI i LOBONI 3BY)KEHUI Nepenik,
KU He BPaxOBYBaB YCiX MOX/IMBUX PeasibHUX BUTPAT HOTApiyCiB, ki
noBf3aHi 3 ix gianbHictio [350]. Tak, BpaxyBaHHS BUTpAT Ha CNnaTy Ko-
MYyHaNnbHWX nocayr 6yno nependayeHo nuLe B pasi BUKOPUCTAHHS HOTa-
piyCOM BNACHOrO NPUMILLLEHHS, TOMY MpW NepeBipkax NoAaTKoBi OpraHu
CTaBUAM Mif CYMHIB TaKi BUTPATH, SKLLO HOTapiyC KOPUCTYBABCS NpUMI-
LLEHHSIM Ha MpaBax OpPeHAM UM MO3MUKKU. 3pO3YMINo, WO 6yab-9Koro 3a-
KOHOAABYOr0 NiAIPYHTS TaKi NpeTeH3ii KOHTPOKOYMX OpraHiB He Manu.

Cnipg HaronocuTn TakoxX, Wo ¢i3nyHi 0cobu-nignpuemLi, a Takox
0cobu, aKi 34IMCHIOTb He3anexHy NpodeciinHy AisNbHICTb, MalOTb [,0-
[laTKOBE MOAATKOBE HAaBAaHTAXEHHS Y BUMNa4i BiicbkoBoro 36opy (1,5
BifA,COTKM Bif, 06€KTa ONOAATKYBaHHS), @ TAKOX Y BUMNAAI EAUHOTO COLLi-
ANbHOro BHECKY Ha BMACHI AOX0AM (YTOM Yac 9K puUAMYHi ocobu cnna-
yytoTb €CB Tinbky 3 GoHAY onnaTv npaui HaMaHWx NpauiBHMKIB). [pu
LbOMy B YKpaiHi icHyBana HecrnpaBennvBa HOpMa, sika 30008B3yBana
®i3nYHMX 0CiB-NiANPUEMLIB, @ TAKOXK CaMO3aMHATUX OCI6 cnnadyBaTu
€0MHUIA COLlianbHMI BHECOK HABIiTb 3a BiACYTHOCTI LOXOAIB Bif, 34iMC-
HEHHS CBOEI AiaNbHOCTI. TpMBanui 4Yac 3anuluianacs He BMPILLEHOH
npobnemMa NOKNageHHs Ha rpomMagsiH NoAaBiMHOro 06oB%3Ky 3i cnaaTu
€CB y BMNaaky, KoM BOHM € OLHOYACHO 3apEECTPOBAHMMU K Di3UYHI
0COBU-MiANPUEMLI, @ NOPAL 3 LMM 34IMCHIOTb He3aNexXHy NpodeciiHy
LiSnbHICTb (Taka npobnema Byna akTyanbHa, Hanpuknaa, 41 aABOKaTIB,
apbiTpaXXHMX Kepyroumnx Towwo). Lle Tak caMo 3yMOBIHOE YNCNEHHI CYLOBI
CNopu 3 NOJATKOBUMKM OpraHamu, siki 4acTo BMUPILLYIOTbCS Ha KOPUCTb
NNaTHMKIB NOAATKIB.
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MOKHa HaBeCTM e LiNnN psa NpUKAaaie, KOau y CBiM Yac NoaaTko-
Bi OpraHu CTBOPHOBaNM LWITYYHi NepewKkoam Ans NianpuUEMLIiB, 30KpeMa
abcontoTHO He3niacTaBHO 0bMexyBanu nNpaBo QisnyHMX ocib-nignpu-
€MLLIB Ha BigHeCeHHs OO0 MOAATKOBOro KpeauTy, 3okpema, cym MN1AB, wo
BUMHUKW Y 3B3KY i3 NPUAGAHHAM UM BBE3EHHAM HA MUTHY TEPUTOPItD
YKpaiHM BaHTaXHWX TPAHCMOPTHMX 3acobiB (HaBiTb y BMMNAAKaX, KOAu
OCHOBHMM BUAOM AiSNbHOCTI NignpueMus 6yno HagaHHS NOCAYr 3 aBTO-
MOBiNbHMX NepeBe3eHb BaHTAXiB, a CaM MignpuemeLb, 6€3yMoBHO, 6yB
3apeecTpoBaHui nnatHukoM [1B) Ha Tii niagcTasi, WO Taki TPAaHCMOPTHI
33C06M peecTpytoTbCs He 3a Pi3nyHO 0Ccob0oto-NiANPUEMLEM, @ MPOCTO
3a ¢i3myHo 0cobot. Mpu LbOMY NOJATKOBI OpraHy He BPaxoOBYBasM,
L0 HOPMM NOLATKOBOrO 3aKOHOAABCTBA YKpaiHM He obMexyBanu npa-
BO MJIAaTHMKA NOAATKY Ha NOAATKOBMI KPEAMT 3aNeXHO Bif, CyOEKTHOrO
CKnapy CTOpiH y NpaBOBiAHOCMHAX 32 AOrOBOPaMu Ha nNpuabaHHs ToBa-
piB (pobit, nocnyr), y T.4. i TPAHCNOPTHMX 3ac06iB, Ta BU3HAYaNM OfHa-
KOBi MpaBa Ta 000B3KM K ANS PUAMYHMX, TaK i B9 Pi3MYHUX 0Cib,
NNaTHMKIB NOAATKY (B TOMY YMChi M GisnyHMxX ocib-nignpuemuis).

TakoX BapTO HarosocuTH, Wwo B YKpaiHi TpuBanui nepios ige amc-
KyCifl WoA0 3aMiHM NOAATKY Ha NpMOYTOK MOAATKOM Ha BUBEAEHMUN Ka-
nitan. Sk BiAOMO, CyTb LbOro NOAATKY 3BOAMTHCS 40 TOrO, WO BiH nepea-
6ayae onofaTKyBaHHS nuwe TiEi YaCTUHU NPUBYTKY, SKa BUBOAUTLCS Y
hopMi AMBILEHAIB UM MPUPIBHAHMX OO0 HMX BUMNAT, TOLI 9K NpUOYTOK,
WO 3anMwWaETbcs y BisHeci, onogatkoByBatT1ca He byae. He Boatoumch
[0 aHani3y nepe.ar i HeAONIKiB TAKMX MOXIMBUX 3MiH, MM XO4YEMO Ha-
rONIOCUTK, WO Y pasi 3aMpOBaMKEHHS TaKOro MOAATKY BIAMIHHICTb MiX
OMOAATKYBAHHAM IOPUANYHMX OCiO Ta di3nyHMxX ocib nignpueMLis 3po-
cTe we BinbLue.

HagiTb y cuTyauii, ka Ck/lanacs Ha CbOrOAHI, MM MOXEMO KOHCTa-
TyBaTH, WO Gi3nYHi 0cobu-NignNpuUeEMLI MaKTb LAWK psa NoaaTKoOBMX
0bMexeHb, SKi BUAAKTbCS HECNpaBeLNMBUMK Ta AUCKPUMIHALiIMHUMMU,
TakMMM, LLLO He BiAMNOBIAATb NPUHLMMY PIBHOCTI MIATHUKIB NOAATKIB. AK
CNyWHO 3a3Havae fl.bepHasiok, piBHICTb Ta HEAOMYCTUMICTb AUCKPUMI-
HaLii 0cobK € He TiNbKMU KOHCTUTYLIMHUMK NPUHLMMAMM HALIOHANbHOI
NnpaBoOBOi cMCTEMM YKpaiHK, @ 1 PyHOAMEHTANIbHUMM LLiIHHOCTSMM CBITO-
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BOr0 CMiBTOBApMCTBA, HA YOMY HAro/OLWEHO Y MiXKHAapOAHMX MPaBOBUX
aKTax 3 NMUTaHb 3aXMCTy NpaB i CBOOOA NOAMHM | POMAASHUHA, 30KpEMaA
B Mi>kHapoAHOMY MaKTi MpO rpoOMaAsHCbKi i NoNiTMYHI NnpaBa 1966 poky
(ct.cT. 14, 26), KOoHBEHLiT NpO 3aXMCT NpaB JIOAUHU i OCHOBOMONOXHMUX
csobopg 1950 poky (ct. 14), MNMpotokoni N2 12 no KoHBeHLii Npo 3axucTt
npaB NIOAMHU | 0OCHOBOMONOXHMX cBo60g, 1950 poky (cT. 1) Ta y 3aranb-
HiM geknapauii npas nognHm 1948 poky (ctct. 1,2,7) [65,c. 102.].

3rifHo 3 BucHoBKoM KoHctutyuiriHoro Cyay YKpaiHu, Wwo MicTUTbCS B
PiwenHi Big 7 nunua 2004 poky N2 14-pn/2004, MmeTa BCTaHOB/EHHS NEB-
HWMX BiZMIHHOCTEN Yy NPaBOBOMY CTaTyCi MOBMHHA BYTU iCTOTHOLO, @ cami
BIAMIHHOCTI, O NepecnigytTb TaKy MeTy, MakOTb BiAMOBIAATU KOHCTUTY-
LiMHUM MONOXEHHAM, 6yTU OGEKTUBHO BMNPaBAAHUMU, OBI'PYHTOBAHM-
MW Ta CMpaBeaIMBUMMU; Y NPOTUIEXHOMY BUNAAKY BCTAHOB/EHHS 0bMe-
XeHb 03Ha4yano 6 gnuckpumiHauito [368].Y cBirt yac KoHCTUTYLINHWIA cyq,
Pocivicbkoi ®epepauii B yxani Big 14.12.2004 poky N2 451-0 Bucnosus
Mo3MLit0, WO peryntoBaHHs NOAATKOBMX BIGHOCMH M€ BiAMNOBiAATM BU-
MOraM KOHCTUTYLLIMHOTO NPUHLMMY PiBHOCTI, y TOMY YMC/i HE3ANEXHO Bif,
OpraHiszauinHo-npaBoBoi GOpMK 3A4IMCHEHHS NIANPUEMHULBKOI Lis/b-
HocTi. Lle nepen6ayae 3akpinneHHs B 3aKOHi MpaBOBMX rapaHTil nokna-
[aHHS Ha piBHMX CyOEKTIB ONOAATKYBAHHA PiBHOIO NOAATKOBOIO TAraps.
PaszoMm 3 TM, MpMHUMN PiBHOCTI HE BUK/IKOYAE MOXJ/IMBICTb BCTAHOBJIEH-
HS Pi3HMX NMPaBOBMX YMOB A5 Pi3HMX KaTeropir cy6ekTiB npaBa, NnpoTe
Taka pi3HULS He MOXe OyTu [OBiNbHOMK, BOHA MOBMHHA I'PYHTYBAaTUCS
Ha 0DEKTUMBHMX XapaKTepPUCTMKAX BIAMOBIAHWMX KaTeropin cybekTis. Lis
npaBoOBa MO3ML,i4, LLO MAE 3arajsibHe 3HAYEHHS 414 BCiX rany3en 3aKoHo-
[LlaBYOro perynoBaHHS, CTOCOBHO chepu NOAAaTKOBMX BIAHOCMH O3HAYaE,
O KOHCTUTYLIMHWMIA MPUHLMN PIBHOCTI HE MepeLlKOAKA€E 3aKOHOAABLIO
BMKOPUCTOBYBATU AMDEPEHLINOBAHMI NiaXih 4O BCTAHOBAEHHS Pi3HUX
CUCTEM OMOAATKYBAHHS AN iHOMBILYaNbHWUX NiANPUEMLLIB | OpraHisaui
y TOMy BUMNAAKYy, 9KWO Taka gudepeHuiauis 3ymoBieHa 0OEKTUBHUMMU
(dakTopaMu, 30KpemMa eKOHOMIYHMMMU XapaKTepucTukaMu obekTa ono-
[aTKyBaHHA Ta 6a3u onofjaTtkyBaHHs [287].

OpHak y Takin cuTyauii, 3Baxkaroum Ha hakTop BignoBiganbHOCTI di-
3MYHOI 0COOM NiANPMEMUS 38 BUKOHAHHS NOAATKOBMX 30060B'93aHb YCiM
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CBOIM MaMHOM, a TAKOX HEpPiBHI OpraHi3aLiiHi MOXIMBOCTI MOPIBHAHO 3
OPUAMYHUMKM 0C0BAMM, MM BBAXXAEMO HecrnpaBeaMBUMU NPaBUAa, SKi
BCTAHOBJIOKOTb AN5 NiANPUEMLIB BiNblIMIA NOAATKOBUI TArap, HixX Ans
HOPUANYHUX OCib.

3 ornsay Ha BULLEHaBedeHe, 38 YMHHMX YMOB 3[iACHEHHS rocno-
[apCbKOi AignbHOCTI y hopMi Pi3nyHOi 0cobu-nianpuMeMUA Ha 3arab-
HiV cMCTEMi 0NOAATKYBAHHS HE MOXHA BBaXaTW ONTUMAsbHUM 3 TOUKM
30py NOJATKOBOrO MAaHyBaHHA. Mu BBaXaEMO 3a HeobXifHe BHeceH-
Ha 3MiH go [MK YkpaiHu, gKi ycyHyTb HeoBrpyHTOBaHi 0OMeXeHHs Ans
®i3nyHMxX ocib-nignpueMLIB WOAO0 GOPMYBAHHS BMTPAT, LLO BPaxoBY-
H0TbCS MPpU 0BUYMCIEHHI 06€EKTa ONOAATKYBAHHS. AHANOTiYHI MONOXEHHS
MatoTb OyTM 3akpinneHi 1 ong ocib, sKi 34iACHIOTb He3anexHy npode-
CiMHY AianbHicTb. Taki 3MiHM MaloTb 3a6e3neyYnTn LOTPUMAHHS MPUHLK-
ny piBHOCTI, 3a6e3neynTn NpaBo Ha GOPMYBaHHS BUTPAT, MOBA3aHUX 3
rocnofapcbkor (NpodeciinHo) AiANbHICTIO B 06CA3i HE MEHLOMY, HixX
Le nepenbayeHo ANs PUOUYHKUX OCiO, BCTAHOBMBLUW NPU LLbOMY KpU-
Tepii BU3HAUYEHHS BMTPAT, SKi 3 rOCNoAapCbKO0 AiSNIbHICTIO HE NOBA3aHi,
3 METOK YHUKHEHHS 3/10BXMBaHb SK 3 BOKY NNaTHUKIB NOAATKIB, TaK i
NoLaTKOBUX OPraHiB.

HacTynHMM BaXXIMBMM aCnekToM Npu 34iMCHEHHI NOAATKOBOrO nna-
HyBaHHS € BUBIp cucTeMM onoaaTKyBaHHS. Sk Bigomo, B YKpaiHi nnat-
HWMKM MOXYTb 06paTH 3aranbHy CUCTEMY OMOAATKYBAHHS abo crnpoLleHy
cucTeMmy, sika nepenbavae cniaty €aMHoro nogatky. Kpim Toro, nnatHu-
KM Ha 3arasnbHili CMCTEMi ONOAATKYBAHHS, @ TAKOX NIATHUKWU E€AMHOIO
nopaTky TPeTbOi FpynM MOXYTb 3apeecTpyBatucs naatHmukamu MOB (Ha
3aranbHi cucTeMi ONOAATKYBaHHS MPW AOCSrHEHHI BM3HAYEHOro 3a-
KOHOM 06cary onofaTtkoBaHMX onepaLin peectpauis nnatHukom 0B
€ 060B’43K0BOI0). B13HaUYeHHS cucTeMM ONOAATKYBaHHS OOOBI3KOBO
CNif 34iMCHIOBATM HA NOYAaTKy NPOBAaMKEHHS AiSNbHOCTI, NpU peecTpa-
Lii topuamnYHoi 0cobur um GisnyHoi 0cobu-nignpmuemMLs, oaHak BMbpaHa
CcMCTEMA OMNOLATKYBAHHS B MPOLLECi 3L4iMCHEHHS rOCMOAAPCbKOI Aisinb-
HOCTi MOXe 3MiHIBaTUCA (3aKOHOAABCTBO AOMYCKAE TaKy MOXI/IMBICTD)
3aNeXHO Bif, 3MiHM YMOB BegeHHs 6i3Hecy, Moro maclwTabis, 3aKOHOAAB-
CTBa TOLLO.
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CnpoleHa cucteMa onofaTKyBaHHS Ma€ HaA3BMYANHO BeMKE 3Ha-
YEeHH$ 19 po3BUTKY Masioro Ta cepenHboro 6isHecy. B. lenac ta A. Ipu-
LLatK 3ayBaXytoTb, LLLO 3aNPONOHOBaHa €4MHa MOAESb CNPOLLEHOI CUC-
TEMW ONOAATKYBaHHSA Ang CybekTiB Manoro 6isHecy 3abe3neyye piBHICTb
OpraHi3auifHo-npaBoBux GOpM NigNPUEMHULTBA, Nependadvyae MOXU-
BiCTb NOCNIAOBHOIO Mepexoay Bif OAHOrO PiBHS A0 iHWOMO Mpu 3MiHi
MOKa3HWKIB BiAMOBIAHOCTI, CTBOPIOE OOEKTUBHI YMOBM, 3@ 9KMX pPiBEHb
NOAATKOBOI HAaBAaHTAXXEHHS YiTKO BiMNOBIAAE MOX/IMBOCTAM CyO€EKTa ro-
CNOAAPKBAHHA cniaTUTK noaaTku. Mpu LuboMy 36epiraeTbcs MOTUBALLA
niANpMEMLIB 40 Neranizauii fisNbHOCTI Ta MOTUBALLIA MiCLLEBMX OpraHiB
BfIaAM 4O CTBOPEHHS CNPUSTAMBUX YMOB A5 PO3BUTKY Manoro 6isHecy
[164,c.15].

Mpn BMGOpPI cMCTeMM ONOAATKYBAHHS CNif, BPaxoBYyBaTH, fika 3 06-
paHux cuctem Byae ONTUMANbHOK 3 TOUYKM 30py NOAATKOBOrO HaBaHTa-
XeHHs. Cnif, BpaxyBaTu, WO puanYHi 0cobu Ha 3aranbHil cucTemi ono-
[aTKyBaHHS CMiavyyoTb NOAATOK HAa NpMOyYTOK 3a cTaBko 18 BifcoTKiB,
a NNaTHUKKM €AMHOrO NOAATKY Ha TPETIiM rpyni cniavyotb 5 BiocoTkiB
(3 BigcoTku B pasi cnnatu MB) Big 3aranbHoro poxoay. Tobto BigMiH-
HiCTb MONSAra€ He TiNbKKX y CTaBLi, ane i B 06€KTi 0NofaTKyBaHHS, TOMY 3a
Pi3HMX YMOB BMFiZHILUMM MOXe ByTW cniata YM nojaTtKy Ha nNpubyToK
(9KLLO NNATHMK MAE 3HAYHMIA 06CAr BUTPAT, SIKi 3MEHLYI0Tb hiHaHCOBUIA
pe3ynbTaT 40 OMNOAATKYBAHHSA), YU EAMHOIO MOAATKY (SKWO NAATHUK Y
LOCTaTHbOMY 06CS3i TaKMX BUTPAT HE MAE).

Ak HaronowytoTe |. Konynaeea 1a O. Lenect, gns 3actocyBaH-
HSl CMPOLLEHOT CUCTEMM OMOAATKYBAHHS Ta CMAAaTM €AMHOIO MoAaTKy
CYOEKT MiANPUEMHMLKOI AiSNbHOCTI Ma€ BiANOBiAaTM MEBHMM KpuTe-
piamM. Hopmamu MK YkpaiHu nepenbavaetbcs CyTTEBE 3BYXXEHHS KOna
0Cib, Lo MOXYTb 3aCTOCOBYBATM CMPOLLEHY CUCTEMY OMOAATKYBAHHS, Ta-
KOX CKOPOUYYETLCS NMepenik BUAIB MigNnpPUEMHULLKOT LiSIbHOCTI, HA fKi
MOLUMPIOETLCS CNpoLeHa cuctema [222, ¢. 108].

30iMcHIOYM BMOIp cMCTEMM ONOAATKYBaHHS, He0OXigHO BpPaxoBy-
BaTU HasBHI B 3aKOHi 0OMeXeHHs wwoao obcary rpaHMYHOro pivyHoro
[OXOA4y, IKMM [OMYCKAETbCA HA CMpPOLLEHiM cucteMi. Beaxxaemo npa-
BMbHUM 30iNblUIEHHS 06CATY FPAaHUMYHOIO AOXOA4Y ANF NAATHUKIB €4M-
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HOro MOAATKY A0 OAHOTrO MiNbMOHA ANS MEPLUOT rPynu, MAITU MifIbMOHIB
AN ApYroi rpynu i ceMu MinbMAOHIB AN9 TPeTboi rpynu. Takui Kpok 3
BOKY [lepXKaBu € LiNKOM 0OrpyHTOBAHMM, K 3a3Ha4YaE npec-cnyxoba Mi-
HiCTepCTBa pO3BUTKY EKOHOMIKM, TOPTiB/li Ta CiIbCbKOro rocnogapcrea,
npotarom 2015 - 2019 pokiB 36inbWwMBCSA PO3Mip MiHiMaNnbHOI 3apobiT-
Hoi mnatvn y 3,4 pasu (3 2019 rpH. o 4173 rpH.), CTaBkM Nogatky Aas
nnatHukis Il rpynu 36inbwero 3 2 go 3 % (ona nnatHukis MNAB) Ta 3
4 no 5 % (pna HennaTtHukiB MB), a Takox 3a nepiog 3 2015 poky no
2019 pik iHAeKc cnoXuBYMX LiH B YKpaiHi, 38 po3paxyHkamu MiHeko-
HOMiKM, ctaHoBuB 201,1%, ToXX nonepefaHi 0BMeXeHHS NiMITy CTpUMy-
Ba/M pO3BMTOK Masnoro Ta cepeaHboro bisHecy [294].

PazoM 3 TUM, 34iMCHIOYM NOAATKOBE MaHYBaHHS | NpUiMaoym pi-
LEHHSA Npo BMBIp CNpoLLEeHOi cMCTEMM ONOAATKYBAHHS, HEOOXiAHO Bpa-
XOBYBaTK iCHYIOUi 0OMEXEeHHS LWoA0 CyMMU A0XOAY, BU3HAYUTH, UM A0~
CTaTHi BOHM Ans cybeKTa rocnofaptoBaHHs, BiANOBiAHO A0 MacwTabis
noro 6i3Hecy. MpupoaHo, Wo ans Benmkoro bisHecy cnpoweHa cucteMa
OMNOAATKYBAHHS He NiAXOAMTb, 3BaXKalOUM Ha 0OMEXEHHS LLOA0 CyMu
ponyctumoro pgoxony [145, c¢. 125]. OgHak Ha npakTuui 4acTo MakTb
Micue BMMaAKM, KoM BEIMKKIA Bi3HEC 3N0BXMBAE NPABOM, LUTYYHO A,pO-
61941 CBOK AiANbHICTb, 3MIACHIOYM i Yepe3 3HAYHY KiNbKiCTb (i3ny-
HUX OCiB-MigNPUEMLIB HA CMIPOLLEHIN CUCTEMi OMOAATKYBaHHS. TOMY, Ha
Aymky J1. Tkaumk Ta O. belwko, Ha cy4acHOMY eTani 3aBAaHHAM AepKaBu
€ pecdopMyBaTM NOAATKOBY CUCTEMY TAKMM YMHOM, W06 36epertu Mox-
NUBICTb AN19 MANIMX MiANPUEMCTB KOPUCTYBATMCSA CNPOLLEHOD CUCTEMOIO,
BMKJ/THOUMBLLM MOXJIUBICTb 4151 BENMKMX NiANPUEMCTB 3/10BXKMBATH HEIO.
[nsa uboro HeobxifHi 3axoau 3 MOMNepemKeHHs 310BXMBaHb Y CNpo-
LLEeHiM cucTeMi OnoAaTKYBaHHS 3 METOK MPUXOBYBAHHS O0XOAIB 4e-
pe3 nofapibHeHHs. 30KpeMa, WOoA0 BUKOPUCTAHHS KilbkoMa cybekTaMu
CMNpOLLEHOI CMCTEMM OMOAATKYBAHHS OLHOMO TOProBOro MPUMILLEHHS,
CMNiNbHOrO KOPUCTYBAHHS CalMTaMu i TOProBMMM Mapkamu [417, c. 762].
Y 383Ky 3 UMM M. XKyxa Haronowye, wo B YKpaiHi NOCTiMHO BeAeTbCs
AMCKYCif WOA0 AOLINBHOCTI iCHYBAHHS CNPOLLEHOT CMCTEMM ONOAATKY-
BaHHS 3 TOUYKM 30pYy iHTepeciB AepxaBw. BTiM, CyTTEBMI €KOHOMIUYHUM
i couianbHU e@ekT MYHKLiIOHYBAHHS CMPOLWLEHOI CUCTEMM ONOAATKY-
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BaHHS AOBOAWTb AOLIBbHICTb ii MOAANBIIOIO 3aCTOCYBAHHS i PO3BUTKY
B NpakTuLi 0nofaTkyBaHHS CYOEKTIB Manoro Gi3Hecy, a 3/10BXMBAHHS
M Hegoniku, BUSIBNIEHI B MPOLLECi 3aCTOCYBAHHS LbOro CreLianbHoro pe-
XXMMy 0NOAaTKyBaHHS, BUKIMKAOTb HEOOXiAHICTb MOro ya0CKOHaNeHHs
i pedpopmyBaHHg [188, c. 35].

OpHuM i3 BUAiB 0OMEXEHD, L0 3aCTOCOBYHOTLCS 419 NepLloi Ta apy-
roi rpynu nNnaTHWKIB €AMHOrO MOAATKY, € 0OMEXEeHHS WOoA0 KiNbKOCTi
0Cib, Wo MOXyTb NnepebyBaT 3 HUMU B TPYAOBMX BiAHOCUHAX. Tak, Ans
NNaTHUKIB €AMHOIO MOAATKY APYroi rpynu MakCMManbHO [LO3BOSIEHO
MaTK OecCsiTb HAMMaHMX NpPALiBHMKIB, @ MNATHUKM NOAATKY NepLloi rpy-
Ny B3arani no3baBneHi NpaBa BMKOPUCTOBYBATWM HaMMaHy mnpauto. Ha
Halle nepekoHaHHs, Take 0OMeXeHHS € HeLOoLUiNbHUM i HeBMNpaBAaa-
HWUM, OCKIJIbKM BMKOPMUCTAHHSA HAMMaHOI mpaui NAaTHUKaMKU €AMHOTIO
NMOAAaTKy HE MAE XOOHOro0 HEeraTMBHOrO BMJIMBY Ha iHTEpecu LepyKasu
y chepi onoaaTkyBaHHS, HAaTOMICTb CTPUMYE PO3BMUTOK Manoro GisHecy,
He Cnpusie CTBOPEHHIO HOBMX POHOUMX MiCLLb, MPU3BOAMTL 40 NOAATKO-
BMX BTPaT BHAC/NiLOK HEHAAXOOXKEHHS MOAATKIB 3 A0XOAiIB HalMMaHMX
NpaLiBHMKIB Ta BHACNILOK MPUXOBYBAHHS TPYAOBMX BiAHOCKH. ToMy Mu
NMPOMNOHYEMO YCYHYTU Take OOMEXEHHS LASXOM BHECEHHS BiAMOBIAHNX
3MiH go MK YkpaiHu.

OpHUM i3 BaXX/IMBMX aCMeKTiB, WO BM/JMBAE HA BMOiIp cucteMum ono-
[OaTKyBaHHS MpU 34iMCHEHHI NOAATKOBOrO MNJIAHYBAHHS, € 3PYYHICTb Ta
NpoCTOTa BeAeHHS 06/iKy Ta CKAaAaHHS 3BITHOCTI, aAMiHICTPyBaHHS
nofatkie i 36opis. [MpocToTa Ta 3pyYHiCTb aAMiHICTpYBaHHS MOLATKIB
Ans 6araTboX NIATHWKIB MA€E HE MEHLU BaX/IMBE 3HAUYEHHS, HiX piBEHb
NMOAATKOBOro HaBaHTaXeHHSA. [ogaTkoBa cuctema YKpaiHu ayxe 4acto
€ 00’EKTOM KPUTWMKM He TaK 33 BUCOKMI (iCKaNbHWUI TUCK (piBEeHb NO-
[aTKOBMX CTaBOK B YKpaiHi Aaneko He HalBULLMI), 9K pajlle 33 HeJo-
CKOHanNicTb agMiHicTpyBaHHA nogaTtkie. CNyWHOK € AyMKa Mpo Te, Wo
O[HI€K 3 OCHOBHUX NpobsieM NoAaTkoBOi cMcTeMM YKpaiHW € HEQOCKO-
HaniCTb ynpaBniHHA NOAATKOBMMM MpouecaMu Ta npobnemu npaso-
3aCTOCYBaHHS, SKi NpUTaMaHHi yciM CybeKTaM NOAATKOBMX MpPaBOBiA-
HOCMH — 9K JepXaBi, TaK i nnatHMKaM noaatkis [332, c. 5]. CnpouleHa
cucTeMa 06niKy Ta 3BITHOCTI € OAHIED 3 HaWbIiNbLW CYTTEBMX mepeBar
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€OMHOrO MOAATKY, WO 0COBAMBO BaXX/IMBO AN Manoro i cepenHboro
6i3Hecy, SKi He MalTb TakMX OpraHisauiiHux Ta diHaHCOBUX MOXAU-
BOCTel 3abe3neyyBaT CKNagHui 06niK, 9K y Bennkoro 6isHecy. Tomy
4acTo MAATHUKKM NOAATKIB BiAAAIOTb MepeBary €AMHOMY NOAATKY yepes
NPpOCTOTY MOro afiMiHICTPYBaHHS, HaBiTb SKLLO MOro 3aCTOCYBaHHA He €
HaibiNbLL ONTUMaNbHUM 3 TOUKM 30pY PiBHS NOAATKOBOrO HaBAHTAXKEH-
H4. TpMBanuit Yac crnpoweHa cucTeMa onoaaTKyBaHHS npuBabntoBana
cyb’ekTiB Manoro Ta cepegHboro GisHecy TWMM, WO MAATHUKM €AMHOMO
NnoaaTKy B NepeBakHiM BinblIOCTi BUNaAKiB Manu NMpaBoO He 3acToCo-
BYBATW PEECTPATOP PO3PaXYHKOBWMX OMepauii npu 34iMCHEHHI po3pa-
XYHKiB y cdepi TOpriBni, (poMagcbkoro xapyyBaHHs Ta nocnyr. OgHak 3
yacoMm U npedepeHLis ctaBana gegani 6inbw obmexeHow, 060B’130K
3actocoByBaTM PPO po3noBCHOAXYBaBCS Ha BCE LUMPLLE KOO MIATHUKIB
€AMHOro noaaTky. Tak, 0608930k 3actocoyBat PPO nowwmpwmnu Ha nig-
NpUeEMLiB, Wo nepebyBanu Ha Apyrii — yeTBepTii rpyni NIATHWUKIB €4U-
HOTrO MOAATKY, Y SIKMX 06CAr piYHOro 40X04Y NEPEBULLMB OAMH MiNbHOH
rpMBEHb, MOTIM Ha MiANPUEMLIB, AKi 34IMCHIOBANM peani3aLito TEXHIYHO
CKNagHMX NobyTOBMX TOBAPIB, SKi NiANAraloTb rapaHTiMHOMY PEMOHTY.
Ane Hanbinbw cyTTEBI 0OOMEXEHHS NPaBaM NIATHUKIB EAMHOMO NOAATKY
He BMKopuctoByBaTn PPO nnaTHMKAM €AMHOrO Noaatky 6ynu npumiHATI
napnameHtoM 20 BepecHs 2019 poky, konn BepxosHa Papga YkpaiHu
CXBanmna 3akoHonpoekTn «[1po BHeCeHHs 3MiH 40 1oaaTKoBOro Kogek-
Cy YKpaiHu Wwop[o AeTiHi3auii po3paxyHkiB y cdepi Toprieai i nocayr»
[343] Ta «[1po BHeceHHs 3MiH 00 3akoHy Ykpainu «[1po 3acTocyBaHHS
peecTpaTopiB po3paxyHKOBMX onepauin y cdepi Toprisni, rpoMagcbko-
ro xapuysaHHs Ta nocayr» [340]. Lli 3akoHn nepepgbavanu noetanHo
po3lunptoBaTh chepy 3actocyBaHHs PPO nnatHMKamMun €a4MHOro noaaTky
y 2020 poui ong 6inbWw WKWPOKOro CNEKTPY BMAIB €KOHOMIYHOI Lisib-
HOCTi (peanisauiga NikapCbKMX, MEAUYHMX, OBENIPHUX BUMPOBIB, y>KMBa-
HUX TOBAPIB, 4iSNIbHICTb PECTOpPaHiB, Kade, TYPUCTUUHUX areHTCTB, roTe-
niB Towo), a 3 2021 poky B3arani nepegbavanu nowmpeHHs 06oBA3Ky
3acTocyBaHHA PPO ang BCiX NNaTHUKIB €AMHOMO NOAATKY, KpiM mepLuoi
rpynu. Taki HOBOBBELEHHS BMKJIMKANW XKBABY AMCKYCil0 B CEpefOBMLL
NpeLCTaBHUKIB MaNoro Ta cepefHboro BGi3Hecy, 3Ha4YHa YaCTMHA AKMX
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CNPpUIAHANG Ui HOBi OOMEXEHHS KPUTUYHO, SIK MEBHI YTUCKM, HiBENtO-
BaHH$ nepeBsar Bif 3aCTOCYBaHHS CNPOLLEHOI CUCTEMM ONOAATKYBAHHS.
Kpim TOro, 3 orngay Ha Te, Wwo ANs NAaTHWKIB ApYroi rpynu cyMa €AMHOTIO
noaaTky € GikCOBaHOK i He 3anexuTb Bif po3Mipy A0XOA4y, CTaBMNacs
MiL CYMHiB AOLINbHICTb TaKMX KPOKIB. IHiLiaTOpX po3wmMpeHHs chepu
3acTtocyBaHHa PPO o6rpyHTOBYBaNM Lie TUM, LLLO HA CbOrOAHI HEMA [di€-
BOI CUCTEMM KOHTPOJIO 33 0BCArOM BUPYYKM NNATHWKIB ELAMHOMO NoAaT-
Ky, BHACNiAOK 4YOro nianpueMui GakTMUHO OTPUMYIOTb Aoxia y 06casi,
L0 3HAYHO NEePEBULLYE FPAHUYHO AOMYCTUMMIA NTIMIT, BCTAHOBNEHWI ANS
NNATHUKIB €AMHOrO MOAATKY, OAHAK He LeKNapylTb MOro, WO CYTTEBO
po3wunpoe cdhepy TiHBOBOI eKOHOMIKM. Kpim Toro, 3actocyBaHHs PPO
y chepi Manoro nignpMeEMHULUTBA BiAMNOBIAAE CBITOBIM MpakTuui. Ha
Haly AYMKY, LIi€BI KPOKM WOAO Neranisauii 4OXOAIB € BUNPABAAHMMMU,
ane nNpu UbOMY fiepXaBa Ma€e pobUTM KPOKM HA3YyCTpiv NianpueEMUAM,
OHMUM i3 9KMX, ane He LOCTATHIM, € 30iNblueHHS AOMNYCTUMUX NIMITIB
[0X04Yy ON9 NAATHUKIB €AMHOro nopatky. [opsa i3 umMm Gi3Hec ouikye
Ha NoJanblli KPOKM 3 YAOCKOHANEHHS aiMiHICTpyBaHHS NOAaTKiB, CNpo-
WEHHs YMOB BeAeHHs1 Bi3Hecy, 60poTbby 3 KOpynui€to, WO BiAHOBUTb
[LOBipy L0 AepKaBy.

Baxxnneum ¢dakTopoMm npu 34iMCHEHHI NOAATKOBOMO MaHYBAaHHA €
NUTaHHS peecTpauii nnatHukom MAB, npy LbOMY AOUINBHICTD YN HEOO-
XiAHiCTb TaKOi peecTpauii 3anexuTb Big Linoro pagy dakTopis. 3po3yMi-
JIOK0 € CUTYALLif, KON NATHUK NOAATKY 3000B'A3aHMI 3apeecTpyBaTmCS
nnatHukom MNAB B cnny iMnepatmBHUX npunucis 3akoHy. OgHak, y pasi,
AKLLO MAEeTbCA NPO A0OPOBINbHY peecTpaLito, Npy 34iMCHEHHI NOAATKO-
BOrO MNaHyBaHHS Clif KepyBaTUCS TUM, Wo 3 ogHoro 6oky MOB €, Ha-
NeBHO, OAHUM i3 HAMCKNAAHIWKWX B aAMIHICTPYBaHHI NOAATKIB, OAHAK 3
iHWOro — BiH MOXe OyTK BMrigHMM A9 NNaTHUKA. Tak, peecTpaLisa nnat-
HukoM (1B 6yne fnopeyHOo 3 TOUKM 30py NOAATKOBOrO MAaHYBAHHS B
pasi, SKWO NAATHUK 34iACHIOE 30BHILUHBOEKOHOMIYHY AiSNbHICTb. Y BU-
NagKy X 34iIMCHEHHS AiANbHOCTI 3 eKCnopTy ToBapie nnatHuk MNAB 6yae
MaTu NpaBo Ha GOpMyBaHHS NOAATKOBOroO KpeauTy 3 cym 1B, cnnave-
HMX Y LiHI npnabaHux HMM ToBapiBs (nocnyr). Ockinbku s ekcnopTy To-
BapiB BCTAHOBNEHA HY/IbOBA CTAaBKa, NNATHWK Oyae MaTu NpaBo Ha BiA-
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wkoaysaHHa cym IMNAB 3 6ropxeTy. HatoMicTb 6€3 peecTpauii n1aTHUKOM
MAB cy6ekTn, 9Ki 3MiACHIOTb €KCNOpPT TOBApiB, MPaBO HAa NOAATKOBMUM
KpeamT Ta 6roKeTHe BiAWKOAYBAaHHSA BTPaYaloTb. Tak CaMO AO0LiINbHOK
€ peectpauisa nnatHukoMm MNAOB ong cyb’exTiB, 9Ki 34iMCHIOITb BBE3EHHS
TOBApiB Ha MUTHY TepuTopito YkpaiHu. [pn BBE3EHHI TOBapiB y obcarax,
SKi BiAMOBIAHO 4,0 3aKOHY NiANSraloTb ONOAATKYBAHHIO, MAATHUKM Crna-
yytotb M0OB npn MUTHOMY OOpMIeHHI TOBapiB HE3anexHo Big dakTy
peecTpauii ix nnatHmMkamu MNAOB, ooHaK Npy HasABHOCTI Takoi peecTpauii
NNaTHUKM MatoTb Npaso cymu MNB, cnnayeHi npy MUTHOMY 0OpMAEHHI
TOBApIiB, BiAHECTM 0,0 CKNaAy NOAATKOBOrO KpeauTy.

O6rpyHTOBaHO 3 TOYKM 30pYy NOAATKOBOIO MaHyBaHHs Oyae pee-
cTpauia nnatHmukoMm [MOB y pasi, SKWwo cy6eKT rocnofapoBaHHS 34iMc-
HIOE KaniTanbHi iHBeCTUUIi, NpuabaHHa abo CaMOCTiliHe BUIOTOBAEHHS
HeobOpOTHMX aKTMBIB. Ha eTani 34iMCHEHHS iHBECTULiN, HanpuKnag, y
6yLiBHULTBO BUPOOHMYMX OOEKTIB, NpMAadaHHA 06MafHAHHS TOLWO Y
nnatHmka MNAB dopMyloTbCsa 3HAUHI CyMM NOAATKOBOrO KpPeauTy B LiiHi
npuabaHnx ToBapiB i NOCAYT, AKi MOXYTb 6YTW BifLIKOA0BAHI 3 GHOOXKETY.
bes peectpauii nnatHukoM IMIB Taka MoxnuBicTb Oyae BTpayeHa.

Peectpauia nnatHukom MOB mMoxe 6yTn fouinbHOO i B TUX BUNAA-
Kax, Konn Cy6’eKT rocnofaproBaHH Ma€e HaMip po3LWUPUTU PUHKK 30yTY
3a paxyHok nokynuis — [MAB. TakuM nokynusm BurigHiwe npuabasatu
TOoBapu abo Mocnyru Takox y nnatHukie MOB yepe3 MoXnuBiCTb OTpuU-
MaTW NpaBO Ha NOAATKOBMI KpeauT Y LiHi npuabaHmx ToBapiB uM no-
cnyr, Tomy 6e3 peectpadii nnatHukom OB kono nokynuis npoaykuii y
cyb’ekTa rocnogaptoBaHHsa byae 6inbw 06MeXeHWM. 3HaYyHa KinbKicTb
NNaTHMKIB NOAATKIB ONTMMIi3ylOTb MOAATKOBE HABAHTAXEHHS, 3MiNCHIO-
FOUM FOCMOAAPCHKY AiSNIbHICTb 3 BUKOPUCTAHHSAM Pi3HUX CYDEKTIB — 9K
NAATHUKIB EAMHOIO MNOAATKY, TaK i nnatHukis MB Ha 3aranbHin cuctemi
onopaTtkyeaHHs. [pu LboMy npoaax ToBapie abo nNocayr NpoBoAUTLCS
yepes Takux CyOEKTIB 3 ypaxyBaHHSAM KaTeropii MOKYMLUiB — YM € Taki
nokynui nnatHukamu MOB (Toai npoaax 34iMCHIOETLCS TaKOX NAATHU-
kom [M[B), um Hi (y TakoMy pasi cniBnpaug BeAeTbes, 5K NpaBuno, 3 naat-
HMKaMKW €QMHOro noaatky). BukopucraHHs aekinbkox cybekTiB rocno-
[aplOBaHHS 3 Pi3HUMKM CUCTEMAMM ONOAATKYBaHHSA € B YKpaiHi goBoni
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MOLIMPEHUM SBULLEM | MOAEKYAM MAE O3HAKM 3/IOBXKMBAHHS MPABOM,
a[Ke, HanpuKNag, HaBiTb Y OAHOMY 3aKNaAi FPOMaACbKOr0 Xap4yBaHHS
CNOXWBAYy NpKU 34IACHEHHI OOHOr0 3aMOB/IEHHS MOXYTb BMAATU ABa
4yekM Bif pi3HMX CYOEKTIB Ha Pi3HUX CMCTEMAaX OMOAATKYBAHHS.

Mpv NopaTKOBOMY MaHyBaHHI He MOXe ByTM 3anuLleHui no3a yea-
roto Takmi dakTop, 9K BUOIp BUAIB roCNOAAPCHKOI AiSNbHOCTI. 3HOBY X
Taku, BUPILLEHHA LLbOrO MUTAHHA B paMKax CTPATerivyHOro naaHyBaHHS
NOBMHHO 6a3yBaTWUCA HA LiNOBMX iHTepecax Cyb’eKTa rocnofaproBaHHs,
O[LlHaK NMOoAaTKOBI aCMeKTH TaKOX MatTb BYTW BpaxoBaHi.

Ha B1bip BMAIB AiSNbHOCTI NpW 34iACHEHHI NOAATKOBOIO MiaHyBaHHS
MOXKe BM/IMBaTK Taka CYKYMHICTb (aKTOPIB, IK HAsSBHICTb abo BiACYTHICTb
060B3Ky CniaTv NoaaTky, andepeHLiaLlis NoaaTKOBUX CTaBOK, HASIBHICTb
NOAATKOBMX Mifibr, BCTAHOBIEHHS OOMEXeHb HA 34iMCHEHHS OKPEMUX BU-
LiB LiSNbHOCTI AN19 NeBHOI KaTeropii NnaTHMKIB NoAaTKiB TOLWO.

Llono 6araTbox noaatkis, KpiM 6a30BOi CTaBKK, 3aKOH nepenbavae
3aCTOCYBAHHS iHLIMX CTaBOK, LLO 3a/IEXNTb, 30KPEMa, i Bif BUAIB LisNb-
HocTi. Tak, wopo MAB yctaHoBNEHi 3MeHLWeHi CTaBkM 7 BiACOTKIB Ans
MOCTAYaHHA NiKapcbkux 3acobiB Ta BUPOGIB MEAMYHOMO MPU3HAYEHHS,
CTaBKa Hy/b BifCOTKiB nepenbaveHa, 30KkpeMa, 4N 34iIACHEHHS TaKMX
onepaLin, 9K eKCnopT, NOCTa4aHHs TOBapiB MarasnHaMm 6e3MUTHOI Top-
riBfi, MiXXHapOAHi NepeBe3eHHs NacaXxupis i 6araxy Ta BaHTaxiB TOLLO.

Llono nopaTtky Ha npubyTok andepeHLialia CTaBoK NoaaTkiB Ans
pe3naeHTiB He € CYTTEBOK (OKpeMi NOoAAaTKOBi CTaBKM BCTAaHOBJIEHI
TiIbKM AN CTPaxOBUKiB), O4HAK A/ ONOAATKYBAHHS [OXOAIB Hepesu-
LLeHTiB cTaBkM pi3Hi - 0,4, 6,12, 15 i 20 BiacoTkiB 3anexHo Big BUAY
LisnbHOCTI Ta BUAY aoxoay. LLlo ctocyeTbesa akuM3HOro noaatky 1a MuTa,
TO TyT AndepeHLiaLisa CTaBOK YM He Halibinbla i 3anexuTb Big BUAY
BMPOGNEHMX YM iIMNOpTOBaHUX TOBapiB 3a kogoM YKT 3E/. MNMpwu 3ainc-
HEHHi rocnogapcbkMxX onepauin 3 MigakuM3HMMKM TOBapaMu Cnig, Bu-
XOAWTM TAKOX i3 BUMOT, MOB'A3aHMX i3 0COBANBOCTAMU pEryntoBaHHS iX
BMPOOHMLTBA Ta 06iry, niLeH3yBaHHs Towo. 0cobMBO Le BaXXIMBO ANS
BMPOOHMLUTBA Ta peanisalii ankoronbHMX HaMoiB, Nanuea, Ae NPaBoBe
perynoBaHHA LMX NPaBOBIAHOCUH nepenbavac uinuim psa ocobamemnx
BMMOTI Ta 0OMeXeHb, @ TaKoX BCTAHOB/IOE CreLiaibHy OpUANYHY Bia-
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MoBiAaNbHICTb 33 NpaBonopyLweHHs y cdepi 0b6iry unx ToBapis, 04HaK
[leTanbHa XapakKTepUCTUKA LIMX acMekTiB Moxe ByTn npefiMeToM OKpe-
MOr0 AOCNIAXKEHHS.

Cneundika 3aiMCHEHHS NEBHUX BMAIB AiSNbHOCTI Ta ii HACNIAKM MO-
XYTb XapaKTepu3yBaTh CyB’ekTa SK NAATHMKA TOFO YM iHLIOrO MOAATKY.
Tak, 9KLWO AiSNbHICTL MNaTHMKA NOAATKY MOBA3aHa 3 BUKMAAMM LUKiA-
NUBUX ANS OOBKiNNS pevyoBuH y atMocdepHe NoBiTPS UM BOAHI 0OEK-
TW, PO3MILLEHHS BiAXOAIB, YTBOPEHHS padioakTMBHUX BiAXOAIB, TaKWi
CyOEKT € NNATHUKOM eKonioriyHoro nogatky. disnbHicTb cybekTa rocno-
[aplOBaHHS 3 BMAOOYTKY KOPUCHWX KOMANUH, BUKOPUCTAHHS NiCOBUX
pecypcis, cneuiasbHe BMKOPUCTAaHHS BOAM, PafiovyacTOTHOrO pecypcy
TOLLLO 3YMOBJIIOE BUHUKHEHHS 060BI3KY 3i CNIATU PEHTHOI NaaTu.

BaxnvueBum (akTtopoM npu 34IMCHEHHI NOAATKOBOrO MJIAHYBAHHS
€ BpaxyBaHHS BM3HAYE€HWX MOAATKOBMM 3aKOHOAABCTBOM OOMEXEHb,
BCTQHOBJ/IEHUX 3aNIEXHO Bif, BMAIB LiSNbHOCTI nnaTHMKa nogatky. Oco-
6/1MBO SICKPABO Liel acnekT NPOSIBASETbCS NPU 3aCTOCYBaHHI CNPOLLEHOI
CUCTEMM ONOAATKYBAHHS. TaK, 3aKOHOM YiTKO BU3HAYEHO, LU0 MIaTHUKA-
MW EAMHOIO MOAATKY NEPLUOi rPynM MOXYTb ByTH di3nyHi ocobu-nia-
NPMEML,, 9Ki 34IACHIOTb BMKJIKOYHO PO3ApiGHMI nNpoaax ToBapiB 3
TOProBesibHMX MiCLb Ha pUHKAxX Ta/abo NpoBaAsTb rOCNOAAPCHKY Aisb-
HiCTb 3 HagaHHA NOBYTOBMX NOCAYr HAceneHH. byab-aKy iHWY Aisnb-
HiCTb Ha Mepwin rpyni 34iMCHIOBAaTM HEMOXAMBO. [TNaTHUKKM €AMHOIO
noaaTkKy Apyroi rpynu He MOXyTb HaAaBaTU NOCTYTU KPUAUYHUM 0CO-
6aM Ha 3arafibHii cMCTEMi ONOAATKYBAHHS, @ TAKOX HE MOXYTb 3[iCHIO-
BaTM LiSUIbHICTb 3 HAAAHHS NOCEPEfHMLBKMX MOCAYT 3 KyMiBAi, IpOAAXY,
OpeHaM Ta OLiHIOBAaHHS HEPYXOMOro MaMHa, KpiM TOro — AiUIbHICTb 3
BMPOOHMLTBA, NOCTaYaHHS, Npoaaxy (peanisauii) toBenipHmMx Ta nobyTo-
BMX BMPODOIB 3 LOPOroLiHHNX METaniB, LOPOroOLiHHOTO KaMiHHS.

Hopma nyHkty 291.5 cratTi 291 MK YkpaiHu Mictute goBoni wmpo-
KW nepenik BUAIB AiSNbHOCTI, 34iMCHIOBATH SKi 3aD0POHEHO NAaTHUMKAM
nepLoi - TPeTbOI rpyn, Le, 30Kpema, OpraHisallis asapTHuUX irop i note-
pei, 06MiH BantoT, BUPOBHMLUTBO, EKCMOPT, IMAOPT i NpoAaX NifakUM3HUX
TOBapiB, BUAOOYTOK, BUPOOHMLTBO, peani3aLis LOPOrouiHHMX MeTanis,
BMOOOYTOK i peani3auis KOPUCHUX KonanuH (KPiM KOPUCHMX KONaauH
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MiCLLeBOro 3Ha4YeHHs), AiSNbHICTb ¥ chepi dhiHaHCOBOrO nocepesHULTBA
Ta Winun psag iHwux. JoBoni NowmMpeHMM BUAOM LisSIbHOCTI B YKpaiHi €
HafaHHS B OpeHAy MaiHa, y 3B'13Ky 3 UMM HeobxifHO namM'aTaT, Wo Ans
NNaTHUKIB €EAMHOIO NoAaTKy 3aBOpPOHEHO 34aBaTU B OPeHAy 3eMeJbHi
LinaHku nnoweto noHag 0,2 ra, KMTIOBI NPUMILLEHHS MNJIOLLE NOHASA
100 M. KB.Ta HEXMTNOBI NpUMiLLEeHHS naoweto noHas 300 M. ks.

[ng nnaTHWKIB €QMHOIO MOJATKY YETBEPTOi rpynu BCTaHOB/EHA
060B13KOBa BMMOra WOAO iX BMAIB AiANbHOCTI — Yy cdepi CinbCbKo-
rocnofapcbkoro ToBapoBMpOOHMLTBA, 30KpeEMa AN HPUANYHMX OCib
nepenbayeHo, WO YacTKa CiNbCbKOroCMoAapCbKOro TOBApPOBMPOOHM-
LTBa 32 MOMepeaHin NO4aTKOBMI (3BITHMI) PiK MOBUHHA LOPIBHIOBATH
abo nepesuyBaTh 75 BifCoOTKiIB.

iocyMoBytouM BULLEHABEAEHE MOXEMO 3poOWMTM BMCHOBOK, LWIO
MOAATKOBE NIaHYBaHHSA € KOMMIEKCHUM i 6araTorpaHHMM SBULLEM, SIKe
3MIMCHIOETBCA 3 BMKOPUCTAHHAM Linoro psay 3acobis. Mpu upboMy BCi
BKa3saHi ¢akTopw Cnig BpaxoByBaTH B CYKYMHOCTI, OCKiNIbKM Mpu BMBOPI
6yab-9KOro 3 HMUX iCHYIOTb NepeBaru i Hegoniku, aki NOTpibBHO BpaxoBy-
BaTW KOMMJIEKCHO, 06MpatoUm HaMKpaLLMii BapiaHT.

2.2.3acToCcyBaHHS NOAATKOBUX MiNbr
K 3aCi6 NoAaTKOBOro NnaHyBaHHS

Mpw 3piicHEHHI NOAATKOBOro NAaHyBaHHS Ta BMOOpi BUAIB rocrno-
[apCbKOT AiSNIbHOCTI AOLIIbHO PeTenbHO BMBYMTM MUTAHHS LWOAO Ha-
SBHOCTI Ta MOX/IMBOCTI BUKOPWUCTAHHA NOAATKOBMX Mifbr. 1K 3ayBaxy-
0Tb AOCNIAHUKM, MOXIMBICTb 3aCTOCYBaHHS NOAATKOBUX MiNbl rapaHTYe
NJaTHUMKOBI NMOAATKIB MPaBO Ha nogaTkoBe MnaHyBaHHsA. Ocobnunsoro
3Ha4YeHHs Npu LboMy HabyBae LOOGPOBINbHUI NOPSLOK X 3aCTOCYBAHHS
- Ha po3cyf nnaTHMKa nofaaTkis. Tak, nyHKT 3 ctaTTi 30 MK Ykpainu 3a-
Kpin/toe caMe NpaBo MAaTHMKA NOAATKIB HA BUKOPWUCTAHHS NOAATKOBOI
NiNbru, a MYHKT 4 BKA3aHOi CTATTi — AOro NpaBo BiAMOBUTUCS Bif BUKO-
PWUCTaHHS NOAATKOBOI Nifibrn abo X NpU3YNUHUTK ii BUKOPUCTAHHS Ha
0fMH abo dekinbka noaaTkoBux nepioais [77, c. 23].
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K. Mpockypa Haronowye, wo iHCTpyMeHTaMM MOAATKOBOrO MiaHy-
BaHHSA € MOAATKOBI Nifibry, CnewianbHi NOAATKOBI PEXMMM, 30HM MiNb-
roBOr0 OMOAATKYBaHHS HA MUTHIN TepuTOpIi 1 33 KOPAOHOM, YroamM npo
YHUKHEHHS MOABIMHOMO ONOAATKYBAHHSA, WO [03BOAAIOTb MPAKTUYHO
peanisyBati nepenbdayeHi 3aKOHOAABCTBOM HaMbiNbLL BUFigHI 3 MO3uLii
NOAATKOBMX HACNIAKIB, WO BUHWKAKOTb MPK 34iIMCHEHHS OKPeMMUX rocno-
[apCbKMX onepaLii B BU3Ha4YeHUX yMOBaxX rocnofaptoBaHHa [357, c. 94].

MyHkToM 17.1.4. cTatTi 17 MK Ykpainv nepenbayeHo npaBo NAaTHMKIB
NoAaTkiB KOPUCTYBATMUCA NOAATKOBUMM NiNbramMu 33 HAsSIBHOCTI NiACTaB Yy
nopsiaKy, BCTAaHOBNEHOMY 3aKOHOM. BignosigHo po nyHkty 30.1 cratTi 30
MK Ykpainu, nogatkosa nifbra - nepeadayeHe NogaTkoBMM Ta MUTHWUM
3aKOHO[ABCTBOM 3Bi/IbHEHHS NIATHMKA NOAATKIB Bif 060BA3KY LWOA0 Ha-
paxyBaHHSA Ta CNAaTH NoaaTky Ta 36opy, cnnata HUM NoaaTky Ta 36opy B
MEHLIOMY pO3Mipi 32 HAasIBHOCTI NiACTaB, BU3Ha4YeHMX 3aKoHOM [314].

Y HayKoBMX KOMaX BEAETbCS aKTMBHA AMCKYCiQ WOAO MOHATTS no-
[ATKOBOI MifbrM Ta MOro CMiBBIGHOWEHHS 3 CYMiXKHMMM KaTeropismu.
[eski aBTOpM poO3rNaaaloTb NMOHATTS «MNOAATKOBA Mifbras y LWMPOKOMY
PO3YMiHHI, CTBEPAXKYHOUM, LLO 36inblUEHHS TPUBANOCTI NOAATKOBOrO Ne-
pioZy Npw Tiv CaMiW 3aranbHii CyMi NoAaTKOBMX 3000B'93aHb AA€E 3MOTY
NNaTHUKOBI PO3NOAINMTM B YacCi NOAATKOBI MnaTexi W 3HM3WUTU aaMi-
HiCTpaTMBHI BMTPATK, MOBS3aHi 3 AeKNapyBaHHAM. YBeAEHHS KacOBOro
MEeTOAY HapaxyBaHHS NoAaTKOBMX 3000B13aHb 3aMiCTb METOAY «MepLloi
NoAiT» TAKOX MOXEe pO3rNsAaTUCS SIK NiNbra, OCKiNIbKK B LLbOMY BUMALKY
noralleHHs NoaaTKoBMX 3060B13aHb 34iMCHIOETLCS 3 TUX CaMUX OXKe-
pen, 3 SKMX OTPUMAHO OMOAATKOBYBAHWI AOXi[, LLO A€ 3MOTY YHUKHYTH
BifBONIKAHHS BACHMX 06OPOTHMX KOLWTIB NAIATHMKA Y BUNALKY BifBaH-
TaXKEHHS NPOAYKLIi 3 ii noganbwoto onnatoto [199, c. 358].

OpHak, cnnparoymcb Ha BM3HaYeHHs, ake HaBeneHe B K Ykpainu,
B. KpiBoB Haronowye, 1wo noaaTkoBa Minbra MOXe HafaBaTUCS auLle
WoA0 CNaTM NoaaTKy i 360py, TOMY HE MOXHA BBAXaTW MOAATKOBO
NiNbrol 3BifIBHEHHS YM CNPOLLEHHS Mpoueaypy HafaHHS NOAATKOBMUX
Leknapauii, nofaTtkoBoro 06aiky UM iHWKWX OOKYMeHTiB Ao [epxas-
HOi MoAaTkoBOI CNyx6u. Ha AymMKy BKa3aHOro aBTopa, Take CMpOLLEHHS
MOXHa BBa)KaTW NPaBOBOI NiNbroto, ane He NoAaTKoBow [232, c. 224].
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Mu BBaXKA€EMO, LLLO TEPMIH «NPaBOBA Mifibra» € He 30BCiM BAA/IMM Y NO-
[aTkoBOMy npasi. binbw cnywHow € no3umuis O. AHTOX0BOI, IKa 3a3Ha-
YaE, WO CYKYMHICTb METOAIB i IHCTPYMEHTIB NOAATKOBOIO peryntoBaHHS
Moxe OyTv po3gineHa Ha Tpy 610KKU: NOAATKOBI Nifibr, NOAATKOBI Mpe-
depeHuii Ta cneuianbHi N0AaTKOBI peXXMMu. Npu LbOMY TaKi iIHCTPYMeH-
™, SK HaJaHHS NMOAATKOBMX BiACTPOYEHb, aMOPTM3aLiiHA NpeMiq, Bia-
MiHa aBaHCOBMX NNATEXIB PO3MNSLa0TbCs ABTOPOM CaMe K NMoaaTKOBI
npedepeHuii [49, c. 910-911]. BogHouac iHWi HAayKoBLi pO3rnanakTb
MOHSATTS «NOAATOKOBI npedepeHLUii» y WUPLWOMY PO3YMiHHI, BK/OYa-
H0YM [0 HUX BiACTPOYEHHS (PO3CTPOYKM) LLOAO CNIATU NOAATKY, iHBEC-
TUUIMHI NOJATKOBI KpeamTH, a TakoX NodaTkosi ninbru [292, c. 14]. Mu
BBAXXAEMO, L0 NOAATKOBI MiNlbI'M € OKPEMUM €/IEMEHTOM MOAATKY, KU
Ma€ BiAMiHHY MpaBOBY NPUPOAY Bif, iHWKWX NOAATKOBMX npedepeHLin,
TOMY Lii MOHATTS HE CJlif, OTOTOXHIOBATW. [opsag i3 UMM, Npu 34iACHEHHI
NOAATKOBOrO NJIaHyBaHHS BUKOPUCTOBYHOTLCS Pi3HOK Mipoto 9K noaat-
KOBI Nifibrn, TaK i MOAATKOBI NnpedepeHLii.

Sk 3a3Havae M. KyuepsaseHko, nigctaBamMu Ans HagaHHA NOAaTKO-
BMX Minbr € 0COBANBOCTI, AKi XapaKTepM3yTb NEBHY rpyny NAATHUKIB
NoAaTKiB, BUA iX Ai9NbHOCTI Ta 06’eKT onoaaTkyBaHHs. [pu LboMy nnart-
HWKM NOLATKIB MalOTb NPaBO BUKOPWUCTATU MOAATKOBY Mifbry 3 MOMEHTY
BMHUKHEHHS BiAMNOBIAHWMX MiACTaB AN14 11 3aCTOCYBaHHS My Mepiof yCbo-
ro CTpoky ii Aii camMocTiliHo, 6e3 NonepeaHbOro NOBiAOMIEHHS NOAATKO-
BMX opraHis [238, c. 200].

Sk Haronowye [1. YepHuk, NpaBuibHE 3aCTOCYBaHHS MAaKCUMasbHO-
ro cnekTpy ninbr, nepeadavyeHnx YUHHMM NOAATKOBMM 3aKOHOLABCTBOM
— OOMH i3 HaMbinbWw eheKTUBHUX iIHCTPYMEHTIB MOAATKOBOI ONTUMI3aLii
[460, c. 61]. Mopsna 3 TUM iCHYIOTb TOYKM 30pY, SKi BiACTOKTb NO3MLiI0
Npo HeobXiAHICTb 3MEHLWEHHS KiNbKOCTi MOAATKOBMX Mibl, CTBOPEHHS
piBHMX YMOB A/1S MNATHWKIB NoAaTKiB, O4HAKOBMIA pPO3MOAiIN NOAaTKo-
Boro Taraps [157, c. 228]. Mpu uboMy cnig BpaxoByBaTH, WO NOAATKO-
Bi NiNbru Ta NOpaAoK iX 3aCTOCYyBaHHA € (aKyNbTaTUBHUM €N1EMEHTOM
NMOAATKOBOr0 MexaHi3My, TOBTO MOXYTb BCTAaHOBAHOBATUCA HA pO3CYA
3akoHopaBug [313, c. 40]. eski HayKoBLi CTBEPAXKYIOTb, LLO NMOAATKO-
Bi MiNbr1 NpM3BoAaTb A0 YCKNAAHEHHS NOAATKOBOro 3aKOHOAABCTBA Ta
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NMPOBOKYHOTb MIATHUKIB A0 YXUIEHHS Bif CNiaTh NoaaTkis. BBaxkaeTbcs,
O 33 CBOEK CYTTHO, NiNbrn nepenbavatoTb HEPiBHI YMOBM OnoaaTky-
BaHHA ANS Pi3HUX NNATHUKIB. [1pKn LbOMY NOPYLIYETLCA MPUHLMN PiBHO-
CTi YCiX NNAaTHUKIB Nepes 3aKOHOM Ta HegoMyLWeHHs NposBiB NOAATKO-
BOI AucKpuMiHauii [455, c. 172]. OgHak Taka no3uLis He BPaxoBYE, WO
OOHI€EI0 3 HaMBaXAMBIWMX QYHKLUIM NMOAATKIB € perynstmBHa QyHKLis,
SKa, 30KpeMa, NoNArae y BUKOPWUCTaHHI NOAATKIB 3 METOH 3auiKaBWUTH
NAaTHUKA Y BEAEHHI NeBHOI aisnbHocTi [313, ¢. 37]. Kpim Toro, He 30BCiM
KOPEeKTHUM € NPUMYLLEHHS NPO Te, WO MifibriM NPOBOKYIOTb MIATHUKIB
[0 YXWNEHHS Bif, CNNaT NoAaTKiB, afixe, No-nepLie, npu BCTAHOBNEHHI
NoAATKOBMX MiNbr 3aKOHOAABELLb NMOBUHEH Mpe3toMyBaTU L06poCoBic-
HiCTb MNATHMKIB NOAATKIB, @ NO-ApYyre, BUKOPUCTAHHA nepeabdaveHnx
33aKOHOM MifIbl HE MOXEe pO3MAAATUCS SK NMPOTUMNpPaBHA nosegiHka. B
YKpaiHi Ha 3aKOHO4ABYOMY PiBHi 3aKpiMaeHo, Wo 3 METOK BUPILLIEHHS
HaMBAXIMUBILUMX EKOHOMIYHMX | COLLiaNbHUX 3aBAaHb AEePXXaBWM 3aKOHM,
SKMMU PErynETbCS OMNOAATKYBAHHA CyOEKTIB rocnogaptoBaHHS, no-
BMHHI nepepbayaTu, 30KpemMa, ONTUMasibHE NMOEAHAHHS QicKanbHOI Ta
CcTUMynoYoi GyHKUIM onoaaTtkyBaHHs [119]. O. Makapyk Haronouwye,
WO pO3yMHe 3aCTOCYBaHHS NMOAATKOBWMX Mifibl MOBMHHE NPWM3BECTU L0
PO3BUTKY EKOHOMIKM KpaiHM B Linomy. 30Kpema, Le 36inbluieHHs pobo-
YMX MiCLb, MOKPALLEHHS 9KOCTi NpoAyKLii, MoaepHi3aLis BUpobHULTBA
BiANOBIAHO A0 HAYKOBO-TEXHIYHOrO MpOrpecy Ta BUKOPWUCTAHHS iHHO-
BaLiMHUX TexHonorin [252, c. 155]. Y uinoMy noromxyroumncb 3 Takow
KOHLLeNLi€, 3ayBaXXMMO, LLLO 3aCTOCYBAHHS MNOAATKOBMX Mifibr HE MOXe
came no cobi NpM3BOAUTM L0 PO3BUTKY EKOHOMIKM KPAiHW, OLHAK MOXe
po3rnsaaTMca K OAMH i3 (akTopis, WO Cnpuse LboMy. MoxHa noro-
anTtncs 3 aymkoto H. @eamiimvH npo Te, WO 3anpoBaKeHHS MilbroBUX
NoLaTKOBUX PEXMMIB € OOEKTMBHOK HEODOXiOHICTIO, @ iX pauioHanbHe
BMKOPUCTAHHS NepeTBOPHE NOAATKOBI MNifibri Ha eMEKTUBHUI IHCTPY-
MEHT CTUMMY/OBAHHS COLia/IbHO-EKOHOMIYHMX npoueciB. lNogaTkosi
NiNbrM € TAKOX BaXX/MBUM iHCTPYMEHTOM MOAATKOBOrO NJIaHyBaHHS Ha
MikpopiBHi [437,c. 121].

Ha nymMKy [esakux y4yeHuX, XapakTepucTMka NOLATKOBMX Mifbr Mo-
BMHHA OYTM 3acCHOBAHA Ha PiBHOCTI B rafy3i onogaTkyBaHHS, i Npy Ha-
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[aHHI Ninbr KpUTEPIEM NOBUHHO BYTM MaTepianbHe CTaHOBMLLE CYyDEKTa
OMOAATKYBAHHS, NPW LbOMY HABPS4 YM € NPABOMiIPHMMM MiACTaBU AN
HaJaHHS NiNbr, SKLLO BOHW He NOB’A3aHi 3 MalHOBMM CTaHOBMLLEM [238,
. 200-201]. IHwi HayKoBLi BBaXat0Tb, LLLO CTOCOBHO AESIKMX MOAATKIB,
3okpema 1B, HaBpaA UM BU3HAYANIbHUM KPUTEPIEM A5 BCTAHOB/IEHHS
noaaTKOBMX MiJibl € MAMHOBMIM CTaH NnaTHMKA. CKopille MOXKHa roBopm-
TV NPO COLiaNbHY 3HAYYLLICTb TOI YM iHWOI AiSNbHOCTI, rOCMOAAPChKMX
onepawin un peanizoBaHmx ToBapis (nocnyr) [332, c. 95].

Ha Hawy AyMmKy, Xo4 NoAaTKOBI MifiblM He BigHOCATbCA [0 060B3-
KOBUX €/IeMEHTIB MOAATKOBOr0 MeXaHi3My, iX 3aCTOCYBaHHS € OLHMM
i3 HambinbWw AiEBMX NPOSBIB CTUMYNIOKOYOI (YHKLIi MOAATKIB, posb i
3HAYEHHS AKOI 3 YacoM genani 36inblyeTtbcs. Sk 3a3Havae P. Kanakos,
MeTa BCTaHOBNEHHSI MOAATKOBMX MiNbl — 3HMXKEHHS MOAATKOBOIO Ha-
BaHTaXXEHHS Ha NnaTHMKiB nopaTkis [210, c. 54]. Taky nosuuito 3aimae
i E.I'yceltHoBa, fKa BU3HA4YaEe NofaTKOBY Mifbry ik nepenbayeHe Ta per-
NaMeHTOBaHe HOpMaMM 3aKOHOAABCTBA MPaBO MAATHMKA Noaatky Ha
3BifIbHEHHS Bif, HapaxyBaHHS Ta CNiaTM NoaaTKy abo YacTKoBOI cnNnaTu
MOAATKY 3@ HAABHOCTI MEBHUX NiACTaB 3 METOH 3MEHLLEHHS MOAATKOBO-
ro HaBaHTAXeHHs naaTtHuMKa noaatky [159, c.531]. Beaxaemo, Lo 3HK-
YKEHHS NOJAATKOBOr0 HAaBaHTAXKEHHS Ha NIATHUKIB HE MOXe po3rNaaaTh-
€S IK CAMOLOCTATHS MeTa HaAaHHA NOAATKOBMX Minbr. Lle ckopie Moxe
TPAKTYBaTMCS K OAMH i3 3aC06iB [OCATHEHHS 3annaHoBaHoi MeTu. [pu
LbOMY BCTAHOBJIEHHS MOAATKOBMX MiJIbl MOXE MaTW Pi3Hi ULifi, y ToMy
yucni " couianbHi, Wo 3abesneyye peanizauito NPUHUMMY COLianbHOI
CNpaBeaaMBOCTI NOAATKOBOI cnctemn. OgHaK Taka Linb Moxe 6yTu aa-
NEeKO He E€AMHOI0, NiIbIM MOXYTb BCTAHOB/IOBATUCA ANS CTUMY/IOBAH-
HQ TUX ranysew i BUAIB AiANbHOCTI, AKi MalOTb BXKIUBE 3HAYEHHA AN4
LepXaBu, 30KpeMa Le NiaTpMMKa Manoro Ta cepefHboro HisHecy, Cifib-
CbKOroCnoAapcbKoro BUpoObHULTBA, EKCMOPTY, iIHBECTULLIMHOI JiSiNbHOCTI
Towo. Lle kopecnoHayeTtbcs 3 HopMoto nyHkTy 30.2 cratTi 30 K Ykpa-
iHM, KO0 BM3HAYEHO, WO MiACTaBaMu AN HAAAHHS NOAATKOBMX Minbr
€ 0CO6MMBOCTI, WO XapaKTePU3YOTb NEBHY rPyny NAATHWKIB NOAATKIB,
BMA, iX LiSnbHOCTI, 06€EKT onofaTtkyBaHHA abo xapakTep Ta CycnifibHe
3HAYEHHS 34iMCHIOBAHMX HMMMKM BUTPAT. 3 ornsay Ha ue O. AHToxoBa
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Knacm@ikye NoAATKOBI MiNbrv 3a0eXHO Bif LibOBOI CNPAMOBAHOCTI HA
TPW rpynu: iHBECTULIMHOMO NPM3HAYEHH$, CoLiasbHi NPU3HAYEHHS Ta
3aranbHoro abo 3MilwaHoro npusHaveHHs [49, c. 912].

BaxnmBo BpaxoByBaTH, O B OyAb-KOMY BUNAAKY HEOOXiAHO YHU-
KaTn He30anaHCOBAHOro HagaHHA MOAATKOBMX Mifbr, SKi MOXYTb Npu-
3BOAMTM A0 CYTTEBMX iHAHCOBMX BTPAT. YCi KpaiHK, IKi NPOMLAN WASX
pedopMyBaHHS MOAATKOBOI CUCTEMM, KEPYBANIUCS NPUHLMMOM, 33 SKUM
y OepaBi iCHYtOTb ab0 BMCOKI CTaBKM NOAATKIB i BEMKA KiNbKiCTb Ninbr
oo ix cnnat, abo HEBMCOKI CTaBKM i HE3HAYHA KiNbKiCTb NOAATKO-
BMX NiNbr. Sk NoKasaB CBIiTOBMI A0CBIA, 30KpeEMa, AOCBIL NOAATKOBOI
pedopmu B kpaiHax €C, epeKTUBHMM € LWNAX PiIBHOMIPHOrO po3noainy
NOAATKOBOrO HaBAHTAXEHHS, NPU SIKOMY MPiOPUTET 3aNMLLAETLCS Tiflb-
KM 3@ iHBECTULIMHMMM NOAATKOBMMM NifibraMu, WO peanbHo 36inbLy-
I0Tb Yy NepcnekTuBi NpubyTOK NiANPUEMCTB, @ BiANOBIAHO i NOAATKOBI
noxoou pepxasu. KpiM Toro, BUNpaBaaHUMKM € NOAATKOBI Minbru, ki
CNpPSIMOBaHi 33 3aXMCT COLianbHO HEe3aXMLLEeHWX BEepCTB HaceneH-
Ha [124, c. 40]. JouinbHO iMnneMeHTyBaTV 3apybixXHWI [0CBIA WOA0
3MEeHLUIEHHs NoAATKOBMX 3000B93aHb NiANPUEMCTBA HA YaCTUHY iHBeC-
TULINHO-IHHOBALiMHMX BUTPAT, MOHECEHUX Y BiAMOBIAHOMY NOAATKO-
BOMY nepiofi. 3BiNbHEHHSA Bif ONOAATKYBAHHS MAa€ 3aCTOCOBYBATMCA 3
METOK CTUMYJIIOBAHHS IHBECTULIMHUX NPOLLECiB, NIATPUMKM iHHOBALiN-
HOI AifNbHOCTI, pO3BUTKY EKOHOMiKW. PazoM 3 TMM, HeOBXiAHO YHUKATH
NoAaTKOBMX MNiNbr, IKi € EKOHOMIYHO HEBMMPABAAHWMMU, HE MaAKOTb CYyC-
NiNbHOrO 3HAaYEeHHS, HAAAKTLCS B iHTEpecax okpemux ranysen. JocuTb
4aCTO HaAAHHS TAKOro poAy Minbr € pe3ynbTaToM I06iKBaHHA NEBHUX
rpyn iHTepecis, WO CNPUYMHSE HEPIBHOMIPHE NOAATKOBE HABAHTAXEH-
HA Ha cybekTiB rocnogaptoBaHHs [388]. Tomy, gk 3a3Hauae O. LyToBa,
BIZCYTHICTb MPO30POCTi MOXe MPU3BOAWUTU HE [0 CTUMYJIOYOro po3-
BUTKY EKOHOMIYHMX MPOLECIB, 3 10 3BOPOTHOIO eeKTy — KOpYMLiAHUX
nposiBiB Ta KOHMNIKTIB MidXK NnaTHMKamu nogatkis [475, c. 5].

HeobxigHO HaronocutH, WO YMHHA CMCTeMa NOAATKOBMX Mifbr B
YKpaiHi He BMKOHYE OCHOBHI 3aBAAHHS, 3apaiu SKMX BOHM 3anpoBa-
[xyBanucs. MakTMYHO Ha CbOrOAHI BiACYTHIW Ai€EBMM iHCTpyMeHTapin
OO0 3aNyYeHHS IHBECTULIM WAAXOM HAaOAHHS BiANOBIAHMX MOAATKO-
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BMX npedepeHuin. B YkpaiHi akTMBHO BedeTbCs AMCKYCis LWOAo nep-
CNeKTMB 3aMiHM MOAATKY Ha NpMOYTOK MOAATKOM HA BMBEAEHWMM Kani-
Tan, KM nepenbdavae onoAaTKyBaHHA NiMLLe Ti€i YaCTUHWM MpUBYTKY,
fKa BMBOAWUTLCS Y GOPMi AMBIAEHAIB UM MPUPIBHAHUX 4O HUX BMMAAT.
Xou 6e3nocepenHbO TaKMii KPOK HE MOXKHA BBAXATW 3aMpOBaLXKEHHSM
NoAaTKOBMX Mifibl, O4HAK, MO CYTi, 3Bi/IbHEHHS Bif, ONOAATKYBAHHSA NpU-
OYTKyY, IKMIA BNACHUK 3anMILA€E B Bi3HECi, € CYTTEBOK NMOLATKOBOK Mnpe-
depeHuieto ong nnaTHKKiB nogaTtkis. Cnif 3ayBaXuTH, WO L TEMA AyXKe
nonynspHa B AiNoBOMYy cepenoBuiLi. [MPpUXUAbHUKM 3aNpPOBaAYKEHHS
LbOro noaaTky HarofowykTb, WO Le Oyae CYTTEBMM KaTani3aTopoMm
pO3BUTKY EKOHOMIKW, 3p0bUTb NPO30pot0 (hiHAHCOBY 3BITHICTb, CNpPO-
CTUTb aAMiHICTPYBAHHSA MOAATKY Ta 34iMCHEHHS KOHTpoto. [ilicHo, 3 oa-
HOro HOKY, TaKMI KPOK CIPUSTUME 3a7y4EHHIO BHYTPILLIHIX Ta 30BHILIHIX
iHBECTULLIM | pOCTYy EKOHOMIKM, afie 3 iHWOoro, Lie Npu3Bese 40 Benn4yes-
HMX diHaHCOBMX BTPaT OHOOXKETY, L0 9KMX (iHAHCOBA CMUCTEMA HALLOi
[lepykaBu He rotoBa, 0co6MBO B Nepios MakKCMMaNbHOMO HABAHTAXKEHHS
Ha BHOKET Yy 3B’A3Ky 3 BUMIAaTaMM 30BHILUIHBbOrO AepXKaBHoro 6opry. 3a
OLiHKaMu eKCcnepTiB, HEHAAXOOXKEHHS A0 6rOAXKETY KonmMBatoTbCs Big 20
1o 70 Mnpa. rpH. Ha pik [428]. O.TeTbmanues y 2018 poui Haronowysas,
WO NoJaToK Ha BMBEAEHWUM KaniTan Moxe OyTu OAHIEN 3 HaMbINbLUMX
NMOMUNOK Aep>kaBu. HaykoBeLb CTBEPAXKYBAB, O «Lei MoAaToK PyMHYE
TOW MofaTtok Ha nNpubyToK NiANpUEMCTB, Ik ByayBaBcs 6nm3bko 30
pokiB. Lle HopManbHMIM NOAATOK, IKMIA MPALLOE | KM € CNPaBeaIMBUM.
Kpim TOro, 3aBAsiKM MOMY MOXHa YNpaBAsSTU NEBHUMU EKOHOMIYHUMMU
npoLLecamMmn B eKOHOMILi AepxaBu i, BpelTi-peLwuT, B CycninbeTai. Moro
NPOMOHYTb 3aMiHUTK HA LLOCb HOBE, HIKOMY He BifoMe, Lo MpaLoBa-
N0 B iHWI GopMi B 2-4 KpaiHax CBITy, i HACNpaBAi HE3PO3yMino, AKi €
noro pesynstatu» [111]. Mu BBaXKaEMO 3anpoOBaMXKEHHS LbOro NoaaTky
B TEMEPILUHIX YMOBAX PU3NKOBAHMM A5t hiHAHCOBOI CUCTEMM, OCKINIbKM
Hapasi BifCYTHi peanbHi KOMMNeHcaTopu BHOAXETHUX BTPaAT, Ki BUHMK-
HYTb y 3B'13KY 3 BBEAEHHAM MOAATKY Ha BUBEAEHMI KaniTan, i Le po3ba-
NAHCYe BOKETHY CUCTEMY AEPXKABM.

3a Taknx 06CTaBMH 3aBAAHHSA WOAO CTUMYIHOBAHHSA iHBECTULLIMHOI
AKTMBHOCTI CNif BMpillYBaTM LWASXOM YOOCKOHANEHHS iCHYHOUYMX MO-
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[aTKiB, y TOMY YMCi LWASXOM CYTTEBOrO Nepernsaay YMHHUX NoAaTKOBUX
NiSbr, SIKi 4acTo He € ePEKTUBHUMM.

Ceoro yacy YkpaiHa Mana [oCBif 3anpoBafKeHHS NifibroBMX NoaaT-
KOBWX PEXMMIB A1 IHBECTOPIB LUNSXOM CTBOPEHHS CneLiafibHUX eKOHO-
MiYHMX 30H. 30KpeMa, Taka creuiasbHa eKOHOMIYHa 30Ha Byna cTBope-
Ha Ha TepuTopii 3akapnaTcbkoi 06nacTi BiANOBIAHO A0 3aKOHY YKpaiHu
«[Mpo cneuianbHy eKOHOMiYHY 30HY «3akapnatta» Big 22.03.2001 poky
N2 2322-I11. Y nepiog, Konu Lel 3akoH nepeadavaB CyTTEBI NOAATKOBI
Ninbru, y perioH Npuiwan Hanbinbwi iHO3eMHI iHBeCTOpM, MiANPUEM-
CTBa SIKMX CTaNM BIOAKETOYTBOPIOHUYMMU. |Aes o0 BCTAaHOBAEHHS MO-
[ATKOBMX MiNibr A5 CnewiasibHOi EKOHOMIYHOI 30HM | [OCi 03BYYYETHCS,
ofHaK ii peanizauis HaBpaa YM Moxe ByTu peanbHOH0 Y 3B3KY 3 TUM, LLLO
YkpaiHa B3gna Ha cebe 3000B'13aHHS IMNAEMEHTYBATH 3aX04M 3 MaaHy
BEPS, sii, 30kpeMa, 3anepeyyroTb MOX/IUBICTb CTBOPEHHS TAaKMX «NoAaT-
KOBMX raBaHem», BBaXKatoTb IX WKIAAMBUMM MOAATKOBMMU NPAKTUKAMM.

3BaXKaruM Ha Ui (aKTopM, 3aNpOBaKEHHS MOAATKOBMX Mifibr ANS
3a/ly4eHHS iHBECTULLIM He MOBMHHO BYyTM NPMBA3aHO L0 TEPUTOpPIaNbHOIO
MPUHLMNY, OYEBUAHO, WO MPaBMIa OMOAATKYBAHHS, Y TOMY UMCAI LLOAO
3aCTOCyBaHHS NOAATKOBMX NiNbr 3i CNAATK 3arabHOAEPXKAaBHMX NOAATKIB
i 300piB, NOBMHHI 6YTW OAHAKOBMMM Ha BCiM TEpUTOPIT AepXKaBy.

YKpaiHCbKa BNaja aHOHCYBana MOXJ/MBICTb 3aNPOBAMKEHHS M'ATU-
piYHMX NOAATKOBMX KAHIKYN WOAO0 NoAaTKy Ha NpubyTok Ans iHBecTo-
piB, SIKi Bi3bMyTb y4acTb Y NpMBaTM3aLii, iHBeCTyBaBlwM noHag 10 maH.
non.CLLUA[426].Pa3om 3 TMM, Take BUBipKOBe 3aCTOCYBaHHS NOAATKOBUX
Ninbr TiNbKKY WOAO0 NPUBATU30BAHMX 00’EKTIB BUAAETHCA HECMpaBean-
BMM CTOCOBHO TOrO CermeHTy Bi3Hecy, kM He nNpuabaBas AepkaBHe
MaMHO, OAHAK CaMOCTIMHO CTBOPKOBAB CBOI MiAMNPUMEMCTBA, IHBECTYHOUM
BNacHi aktmem. [igpnMyoun 3anpoBagKeHHS NOAATKOBUX CTUMYAIB A4
3a/ly4eHHs iHBECTMLiA, BOHM MOBMHHI BPaxoBYBaTW, HA Halle nepeko-
HaHHS, NPUHLMN PIBHOCTI Ta HEAOMNYWEHHS Oyab-aKMX MNposBiB NoAaT-
KOBOI AMCKPUMIiHaLii. 30KpeMa, BITYM3HSAHMI IHBECTOP XXOLHUM YUHOM
He NoBMHEH 6yTK BinbLue yuweMeHui y NpaBax, HiXk iHO3EMHUI, He MaE
6yT1 pi3HMLI, UM Bi3HEeC CTBOPEHO WASXOM Y4YacTi y npuBaTU3aLii, um
LUNSXOM 3aNy4YEeHHS BNACHMX aKTUBIB. binblue TOro, MM He MiATPUMYE-
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MO NMOBHEe 3BifIbHEHHS Bif, OMNOAATKYBaHHS NOAATKOM Ha npubyTok. Ha
HaLly AYMKY, OLINIbHUM | eDeKTUBHMM 3 TOUKM 30pY iHTepecCiB sk Bi3He-
Cy, TaK i pepxxasu, 6yno 6 3BiNbHEHHS Bif ONOAATKYBAHHS TiEi YaCTUHM
nNpuBbyTKY, IKa CNPSIMOBYETLCS HA 3A4IMCHEHHS KamiTalbHUX iHBECTULLIN,
6yLiBHMLTBO UM NpuabaHHS BUpOOHMYMX akTMBIB. [py TakoMy niaxomi
MeTa WoA0 CTUMY/IOBAHHS iHBECTULI Byna 6 LOCATHYTA, O4HAK BTPATH
[lepXXaBu Bif 3anpoBa[KeHHS Takux ninbr 6ynu 6 CyTTEBO MEHLIMMMU
MOPIBHAHO 3 3aNPOBAAXEHHSIM NOAATKY HA BUBEAEHMIM KaniTan uum Wwng-
XOM HafaHH$ NOAATKOBMUX KaHIKy.

Lle oaHWM i3 KIOYOBMX 3aBAAHb 3aMNpOBAIKEHHS MOAATKOBUX
ninbr € 3abesneyeHHs couianbHOI cnpaBeaamBocTi. [Monpu Te, wWo B
YMHHOMY 3aKOHOZABCTBI BMOIPKOBO TaKi MifbrM BCTAHOBJEHI, Cy4yacHa
cucTeMa couianbHMX MOAATKOBUX MifbI HE BiANOBIAAE BUKAMKAM CbO-
rogeHHs. B YkpaiHi Hapasi HaA3BMYaMHO akTyanbHOW € npobnemMa ma-
COBOI TPYA0BOI MirpaLii 3a KOpOH, BHAC/AOK YOro BiAYyBaETbCS 6pak
TPYAOBMX PECYPCiB, a BMi34 32 KOPAOH Hanbinbl NpoOAYyKTUBHOI, aKTUB-
HOi YaCTMHW HaCeneHHs CTPUMYE PO3BUTOK eKOHOMikM YkpaiHu. Oco-
6/71MBO PM3MKOBAHOK 019 OEPXABM € eMirpalis MOnof4i, afxe Monoai
nogm, 3po06ysatoum ocBiTy B KpaiHax €sponu Ta CLUA, matoTb Binblie
MOX/IMBOCTEW ANS NOAAMbLIOIO MPALEBAAWTYBAHHA 3@ KOPAOHOM i iX
NMoBepHeHHS B YKpaiHy BUINAAAE MaNoMMOBIpHMM. MacoBuiA xapakTep
TaKoro IBMLLA CTBOPIOE AN AEPXKaBW CEPHO3HI BUKIIMKM | MAE CMOHY-
KaTu BXXMBATM 3aX04M, LLLOO CTBOPUTM YMOBU A1 MOBEPHEHHS B YKpaiHy
HalWKMX rpoMagsaH i ix npaueBnalWwTyBaHHA B HawWil Aepxasi. fkpas y
LibOMY KOHTEKCTi Clig, po3pobuTM M 3anpoBaaMTM Li€BY CMCTEMY MiNbr,
AKi 6 CNpUsaAn CTBOPEHHIO pOB60UMX MiCLb 3 T0S/IbHUM ONOAATKYBAHHSAM
[0XOAiB MONOA,.

3iWTOBXHYBLMCh i3 Npobnemoto TpyAoBOiI eMirpadii Monoai, okpemi
KpaiHu LleHTpanbHoi €Bponu yxe BTiMAM nepuwi Taki Kpoku. Hanpu-
knag, y cepeani 2019 poky y MNMonblui 6yno ckacoBaHo NoAaTok Ha Ao0-
Xoam Qi3nyHmMx ocib ong Monogai BikoM 1o 26 pokiB. Takuit Kpok 3pobne-
HO 3 MeTOoto 36iNbLUEHHS PiBHSA 3aHATOCTI cepen MOJIOA, LLLO AOMNOMOXeE
y BUpiLWeHHi npobnemMu 3 HecTauveto KBanidikoBaHMX NpauiBHuKiB [431].
Ha Hawe nepekoHaHHS, Takuii AoCBig 6yB 6 04HO3HAYHO KOPUCHMUM i
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Ans YKpaiHu, agke Ans HALWoi AepyXaBu npobnemMa 3aiHATOCTI MOoANX
nojen Ta ix BMi3ay 3a KOPAOH Lie Binbll akTyanbHa.

Okpemo noTtpebye yBaru nNuUTaHHg BNAUBY MNOAATKOBMX Mifbr HAa aa-
MiHiCTpyBaHHA NoAatkis i 36opis. Ha aymky daxisuis, Ans 3abe3neyeHHs
ePeKTMBHOCTI TaKMx NOAATKOBMX NpedepeHLUil, AOoLiNbHO nopsg, i3 3a-
NPOBAXXEHHSM MOLATKOBUX NiNbr WOAO NOAATKY HA AOXOAM TaKOX Npo-
[yMaTu CUCTEMY MiNbr 3i CNAATU EAMHOIO COLLIaNbHOMO BHECKY, aaxXe Len
MA3TiX TAaKOX CTBOPIOE CYTTEBE MOJATKOBE HABAHTAXEHHS HA GOHA on-
naTuv npaui. B YkpaiHi Ha cborogHi icHye ines 06’egHanHs MOAMDO, Bilicbko-
Boro 36opy Ta €CB B oaMH nogatok. He 6yayun BneBHeHUMM B ii edek-
TUBHOCTI, agpke Ui nnatexi B 6araTbox BMNagKax MakTb pisHi mxepena
ans cnnati (akwo MAMO Ta BiMCbKOBMI 36ip YTPUMYHOTECS BUKIOUYHO
3 poxogaiB ¢isnyHux ocib, To €CB yacto cnnavyetbes i3 GoHAiB pobo-
TOZABUSA), MM BBaXXAEMO BinbLll JOLINBHUM 3anpoBamkeHHs ninbr 3 €CB,
AKi ByayTb CNPUATU CTBOPEHHIO pOBOUMX MiCUb i 36iNbLIEHHI0 3apOBITHMX
nnaT. 3 Ui€ METoK 3acNyroByeE Ha yBary i Moxe OyTM CMCTEMHO onpa-
LbOBaHA ies 3aNpOBafi)XeHHS perpecuBHMX CTaBOK onoaaTtkyBaHHs €CB
3a/1eXKHO Bif, KifIbKOCTi poboumx Micub Ta BEIMYMHM iX JOXOAY. 3acTocy-
BaHHS perpecuMBHOI CTaBKM OMOAATKYBAHHS AOXOLIB MAE CTUMY/IOBATH
npawiBHMKIB Binblue 3apobnaTn Ta/abo «CBITUTU» nepes NOAATKOBUMM
opraHamu 6inbluy 3apnnaty. 3aCTOCyBaHHS Takoi CXeMM ONOAATKYBaHHS
MOXKe 4aTWU HaBiTb BiNblMi DickanbHUI edekT, aHiX 3acTOCyBaHHS Npo-
rpecuBHoOi cTaBku (Binblii 3apnnaT — BMLLA CTaBKa), OCKi/IbKM YacTMHA
NNaTHWKIB NOAATKIB BMIAE 3 «TiHi», 3a4€KNapye BUCOKI «Bini» 3apnnaty,
i TAKMM YMHOM MOJATKOBI HAAXOMKEHHS 3pOCTYTb [362].

Y pasi BUKOPUCTAHHS NOAATKOBMX Miflbr NpW 34iMCHEHHI NOAATKOBO-
ro niaHyBaHHA HeobXigHO BpaxyBaTH, Wo Hopma nyHKTy 30.6 cTatTi 30
K Ykpainu nepegbavae 060B’930K NAaTHMKA NOAATKIB BeCTU 06AiK CyM
noaaTkis Ta 360piB, He cnnaveHi fo GHOOXKETY Y 3B3KY 3 OTPUMAHHSAM
nopatkoBux ninbr. Mopsaok Takoro ob6niky BcTaHoBAeHWI ocTaHo-
Boto KabiHeTy MiHicTpis YkpaiHu Big 27.12.2010 poky N2 1233 [349].
Mpy LbOMY BKa3aHO MOCTaHOBOK 6yno nependavyeHo 060B'A3KOBICTb
NOAAHHS NIATHUKOM MOJATKIB OKPEMOro 3BiTY MPO CyMU MOAATKOBUX
ninbr. Taki npaBuna yckNagHoBaAM NpoLLeC agMiHicTpyBaHHS NoaaTKiB i
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360piB 419 NNATHUKIB NOAATKIB, CAMa AOLiIbHICTb NOAAHHSA TAKOrO 3Bi-
Ty BUKAMKANA CyMHIBM, y 3B’93Ky 3 uuM lNoctaHosoto KabineTy MiHicTpiB
Big 31.10.2018 poky 060B’30K MOAAHHA TAKOro 3BiTy CKACOBYBANOCH
3 01.01.2020 poky. BignosigHo, i 061ik cyMm nogaTKOBUX Minbr, OTPU-
MaHUX Cy6eKTaMM rocnofaproBaHHS, 34iMCHIOBAaTUMETLCS KOHTPOJIOHO-
YMMK OpraHaMu Ha NiAcTaBi iHpOpMaLii, HASBHOI B MOAAHMX TaKUMMU
cybekTamMm rocnofaploBaHHs NOAATKOBUX Aeknapauiax. Tyt HeobxiaHo
BiA3HAUMTK, WO, 3 0AHOro 60Ky, KabiHeT MiHicTpiB YkpaiHu 3pobme Kpok
L4519 CNpOLLEHHS NpoLlesypy aaMiHiCTpyBaHHS noaaTkis i 360piB, 0gHaK
HaToMicTb MiHicTepcTBO diHaHCiB YKpaiHu Haka3oMm Big 14.11.2019 p.
N2 481 3aTtBepanno 3MiHM A0 GOpPMU NOLATKOBOI AeKnapaLii 3 MoAaTKy
Ha NpubyTOK NiANPUEMCTB, BiANOBIAHO A0 SKMX AeKnapaLito LONOBHe-
HO HOBMM [04ATKOM, y IKOMY NOBMHHA BifobpaxaTtncs iHpopMauis npo
CyMu NoaaTKy Ha NpuBYTOK, He CniayeHi CyGeKTOM rocnoAapoBaHHs L0
6ro0KeTy y 383Ky 3 OTPUMAHHAM NOAATKOBMX Ninbr [346]. Y niacymky,
OKpEeMWi 3BIiT NPO NOAATKOBI Mifbrn 6yN0 3aMiHEHO We OAHUM [04aT-
KOM [0 MOAATKOBOI Aeknapauii, ToMy haKTUUYHO CYTTEBOrO CMpPOLLEHHS
LNs NNaTHWKIB NoAaTKiB He Biabynocs.

Cnipg BU3HATH, WO iHPOPMALLIS NPO CyMM NOAATKOBMX MiNbr € KOPUC-
HOK abo HaBiTb HEOOXiAHOM O19 AEPXABM 3 METOH 3A4iMCHEHHS aHa-
Ni3y eeKTUBHOCTI iX 3aCTOCyBaHHS. Pa3oM 3 TUM, Ha CbOroAHiI, Yepes
BiACYTHICTb CMCTEMHOrO NiAX04Yy B MUTAHHI YAOCKOHANIEHHS 3acToCy-
BaHHS TAaKOroO iHCTPYMEHTY NOAATKOBOI MOJITUKM, IK MOAATKOBA Mifbra,
CKNALAETbCA BPAXKEHHS, WO BiAMNOBIAHI 3BiTWM NNATHUKIB MOAABanuUCs
JMie 3apagm CTaTUCTUKK, @ He 3 METOK MiABULWEHHS ePEeKTUBHOCTI X
3acTtocyBaHHs. Hacnpasgi, BignosifHa iHdopmauia Ta ii gKiCHUMI aHani3
NOBWMHHI 3abe3nevyBaTy, WO6 NOAATKOBI MiNbMM HE CMPUYMHANM HEOb-
rPyHTOBaHi BTpaTH An4 6104xeTy. 3 ornsgy Ha Le, HayKoBLi NPONOHYTb
BXXWMTU TaKi 3aX04M: NepernsgHyTH KifbKiCTb NOAATKOBMX Nifibl i CKacyBa-
™M HeeeKTUBHI, Ki MPU3BOAATb A0 3HAYHMX BTpAT 6roaxeTy; 3abesne-
4MTK Binbll XOPCTKMI KOHTPONb HaA CyOEKTaMM rocnoaaproBaHHs, sKi
KOPUCTYIOTbCS MOAATKOBMMM MiNbraMu; MiABULWMUTM COLianbHy M pery-
oYy e@eKTUBHICTb NOAATKOBUX Nifibl Ta CTBOPUTU eeKTUBHY CUcTe-
MYy KOHTPOJIKO 3@ LiSIbOBMM BUKOPWUCTAHHSIM COLiaNbHUX Minbr; 3abes-
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NeunTn Oi€By CMCTEMY Harnsay 3a NOAATKOBMMM BUTpPaTaMu 3 METOK
JOCNimKeHHs iX BMMBY HAa KOHKPETHI ranysi rocnogapcrsa; 3abesne-
YWUTW Ha NOCTIMHIA OCHOBI ayAMT COLLIaIbHO-EKOHOMIYHOI i BroaKeTHOI
eeKTMBHOCTI MOAATKOBWMX MiNbr; CTBOPUTU CNPUSTAMBI IHCTUTYLINHI
yMOBM N9 3abe3neyeHHs po3BUTKY iHBECTULLIMHO-IHHOBALIMHOI Lisnb-
HOCTi y KpaiHi [391].

SK 3ayBaXkytoTb paxiBLi, NiNbrv NOAAaTKOBOrO 3aKOHO4ABCTBA NMy6i-
KYIOTb y CneuiafibHOMy HOPMaTUBHOMY OOKYMeHTI — [JOBigHMKY Minbr,
HafgaHWX YMHHUM 3aKOHOLABCTBOM 3i CNiaTv nopaTkis, 3060piB, iHWMX
000B13KOBMX NNATEXiB. YKa3aHWi LOKYMEHT € iHDopMaLiiHow 6a3oto,
sKa L03BONSE NIATHMKAM NOAATKIB 3AiMCHIOBATM NpoLLEeCH NOAATKOBOIO
NNaHyBaHHS, @ NOAATKIBUAM — 3A4iMCHIOBATM KOHTPOJIb 33 MPaBUbHICTIO
HagaHHA Ta 061Ky NOAATKOBMX Mifibl, @ TaKOX iX LibOBUM BUKOPUC-
TaHHAM, 32 HAsBHOCTI 3aKOHOAABYOr0 BM3HAYEHHS HAMpPsIMiB BUKOPU-
CTaHHS (LLOAO YMOBHMX MNOAATKOBMX Nifbr) i CBOEYACHWUM NOBEPHEHHAM
HaJaHHA Ha MOBOPOTHIM OCHOBI [416, c. 263].

MNpwv 34iACHEHHI NOAATKOBOrO MNJaHyBaHHS NOTPiOHO BpaxoByBaTH,
L0 MOAATKOBI NifIbrM MOXYTb HAAABATUCS LUNSIXOM:

a) NOAATKOBOr0 BMPaxyBaHHS (3HWXKKM), WO 3MeHWwye 6a3sy ono-
[laTKyBaHHS A0 HapaxyBaHHS NoaaTky Ta 36opy;

6) 3MeHLEeHHs NoAaTKOBOro 3000BA3aHHSA MiCig HapaxyBaHHS No-
[aTKy Ta 360py;

B) BCTAHOBJMIEHHS 3HWXXEHOI CTaBKM NoaaTKy Ta 36opy;

r) 3BifIbHEHHA Bif CniaTv noaaTky Ta 36opy [314].

PazoMm 3 TuM, y BOBiAHUKY Ninbr, akui 3atBepaxyeTbes ANC Ykpainu,
He BKJ/IIOYEHO Ti BUNAAKM, KONW NeBHI 06’'€KTM ONoAaTKyBaHHS NAaTHU-
Ka OMOAaTKOBYHTbCS 33 3HUXEHUMMW CTaBKaMu. [lepeBaxHO BKasaHMi
nepenik MiCTUTb BUMALKW, KOAWU MAATHUKKU MOBHICTIO 3BiNbHAOTLCS Bif,
cniatv nopatkis. Lle moxe 6yTn 3ymoBaeHo TuM, wo Hopmu MK Ykpai-
HW, 30KpeMa B YaCTUHI peryntoBaHHa 1B, po3mMexoByloTb onepauii, ki
OMNOAATKOBYIOTHCA 3@ MiSIbFOBMMM CTaBKaMM, onepalii, ki He € 06'ekTOM
OnoAaTKyBaHHS, Ta onepauii, 9Ki 3BiNbHEHI Big onogaTKkyBaHHS. [eski
HayKOBL,i BBaXalTb, WO MiNbru, 3okpema, 3 MOB MoxHa po3rnspat B
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LUIMPOKOMY Ta BY3bKOMY 3HAYeHHi. Y LUMPOKOMY 3Ha4YeHHi hopMoto Ha-
[LaHHS MOAATKOBOI MiNbrM € i BCTAHOBNIEHHS 3HMXXEHOT CTaBKM NoAaTKy
- HyNb abo CiM BiACOTKIB, | BKNHOYEHHS NEBHUX ONepaLii [0 Ynucia Tux,
AKi He € 0OEKTOM 0NOAATKyBaHHS, Ta BNlaCHe 3BislbHEHHS Bif, CNAATH Mo-
4aTKy. Y BY3bKOMY pPO3YMiHHi 40 MibroBMX onepalii BiLHECEHO nuLle
Ti, IKi 3BiNbHAKOTLCS Big 0NOAATKYBAHHS. MidXK TaKMMKM MiNIbFOBUMU One-
pauisiMM Ta onepaLisiMu, WO ONOAATKOBYOTHCS 3@ HY/IbOBOK CTABKOH) €
NPUHLMNOBA Pi3HULS, OCKINIbKM NPU 34IMCHEHHI OCTaHHIX NAATHWUK Mo-
[aTKy Ma€ MpaBo Ha NOAATKOBUI KpeauT Ta BroaKeTHe BifLWKOAYBaHHS,
TOLi SIK 34iMCHEHHS onepaLil, 3BiIbHEHUX Bif O0NOAATKYBAHHS, TAKOroO
npasa He gae [122, c. 94]. IHwi aBTOpKU, pO3MEXOBYHOUM onepaLii, ki
3BiNIbHEHI Bifg, 0NOAATKyBaHHA, Ta Ti, IKi 06’€EKTOM OMOAATKYBAHHSA HE €,
HaronoWyTb, WO MNPUYMHAMM, SKi LO3BONATb TPAKTYBATU Ty UM iHLWY
onepawilo K Taky, WO He € obekToM onoaatkysaHHs 1B, moxe 6yTn
TOW (aKT, Wo npu ii 34iCHEHHI foAaHa BapTicTb abo He CTBOPHOETLCS, A
Auwe 3MiHIE cBot HopMy, abo CTBOPHETLCS, ane BU3HAUMTH ii Bennuu-
Hy (@ TUM Binblie — poO3NOAINUTH ii MiX y4aCHMKAMM Yyroam BianoBiaHO
[0 KpeaAWTHOro MeToay BM3HAYEHHS CYMM MOAATKOBMX 3000B3aHb MO
MAB) npakTMyHO HEMOXxNMBO [396, c. 25].

BapTo BiA3HA4YMTK, WO NEBHA HEYITKICTb HOPM NOAATKOBOMO 3aKO-
HOLABCTBAa B AEAKMX BMMAAKax MpPU3BOAMTb 4O BUHWMKHEHHS KOMi3ii i
CnopiB 3 NPMBOAY OLiIHKM XapakTepy onepauii naaTHMKa NoaaTkiB sk
ninbrosumx. Lle, 30kpema, 4iTko NposSIBASETLCA HA NPaBMax PeryntoBaHHS
onepaLwin 3 HagaHHSA NOCYr NepeBE3EHHS MACAXMPIB Ta BaHTaXiB. Tak,
BignosigHo fo nianyHkTy 195.1.3 nyHkTty 195.1 ctatTi 195 MK Ykpainw,
Mi>KHapOAHi nepeBe3eHHs NacaXupiB i 6araxy Ta BaHTaXiB 3ani3HMY-
HWM, aBTOMODOiIbHUM, MOPCbKUM | PiYKOBUM Ta aBialiliHUM TpaHCNop-
TOM 0ONOAATKOBYHTLCS 3@ CTAaBKOK HY/b BifACOTKIB, TOAI SIK TPAH3MHTI
nepeBe3eHHs — 3BiNlbHEHI Bif, ONOAATKYBAHHS 3rigHO 3 nyHkToM 197.8
cratTi 197 MK Ykpainun. 3 ornagy Ha KOHUEMLI MOHATTS «NOAAaTKOBA
ninbra» y WMpOKOMY PO3yMiHHI, 061ABI Li onepauii MOXyTb TpakTyBa-
TUCA 9K NiNbroBi, 0AHAK, SIK Y>Ke 3a3Hayanocq, npm cnnati MAB M ummu
onepaLia MM € iCTOTHA pPi3HMLS WOL0 HAasBHOCTI NpaBa Ha NOAATKOBMUM
KpeauT i Ha BlogykeTHe BigLKoayBaHHS. [oaaTKoOBI HacnigkM Big 34iMc-
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HEHHS Takux onepauin € pisHnmu. Cratta 199 MK nepenbavae npono-
puifiHe BiAHECeHHs CyM noaatky A0 MOAATKOBOro KpeauTy 3a/exHOo
Bif, TOrO, UM NpUABaHi TOBapU BUKOPUCTOBYBANNCS B ONOAATKOBYBAHUX
onepawifx, UM Hi. 3a ii 3MiCToM, y pasi aKLo npuabdaHi ToBapu/nocnyru
YaCTKOBO BMKOPUCTOBYIOTbCS B OMOAATKOBYBAHMX OMepaLisx, a 4YacTKo-
BO — Hi, N1aTHMK NoaaTky 3060B'93aHMI1 HapaxyBaTW NOAATKOBI 3060B-
3aHHA Ha 3arasibHy CyMy 4YacTKM CMa4yeHoro (HapaxoBaHOro) noaatky
nig yac ix npuabaHHs, ka BiANoOBIAAE YACTLi BUKOPUCTAHHS TakMX TO-
BapiB/nocnyr y HeonoaaTtkoByBaHWX onepauigax. Y noaibHin cutyauii
NAaTHUK MOAATKY NMOBMHEH MPOBOAUTM Take HApaxyBaHHS, SIKWO BiH
30iMCHIOE TPAH3WUTHI MepeBe3eHHs. TakMM YMHOM, BAX/MBO MpaBu/b-
HO BM3HAYMTK 06CAr MiXKHApPOAHUX (ONOAATKOBYBAHMX) i TPAH3UTHUX
(HeonopaTKOBYBaHWX) onepaLin, iX MTUTOMY Bary (4acTky) y 3arajiBHomMy
06ca3i, ockinbkn Le 6e3nocepefHbO BMIMBAE HA PO3Mip NOAATKOBUX
30608'93aHb 3 MN0B.

OpHak Mix nnaTHUMKaMu NogaaTtkiB i MOAATKOBMMM OpraHaMu BUHU-
KNna po36iXHiCTb WOA0 TAYMAYeHHS 3MiCTy Ta 06Cary TpaH3UTHUX one-
paLin, WO 3yMOBWJIO YMC/IEHHI CyaoBi cnopw. [lepeBe3eHHs BaHTaxiB
YaCTo 3A4IMCHIOINTLCS TEPUTOPISIMU LEKiIbKOX AepXaB, Y TOMY YMChi W
TepuTopi€o YKpainu. Y Taki cuTyauii NOAATKOBI OpraHu posrsganu
SIK TPAH3UTHWUI BeCb 06CAr NepeBe3eHHs, Bif NYHKTY BiANpaBieHHs 40
MYHKTY OOCTaBKW, TOAI SIK NNATHUKM NOAATKIB K TPaH3UTHE 06NiKOoBY-
BaJIM TiJIbKM YACTUHY NepeBe3eHHs TepUTOPierd YKpaiHU MiX MyHKTaMu
Nponycky yepes AepXaBHWI KOPAOH. Lle 3ymoBnioBano CyTTeBi pos-
Oi>KHOCTi Y BM3HAYEHHI NUTOMOI Baru NiNbroBMX onepawuin i po3Mmipy
YACTKM, HA SIKY NOBWHHI Bynn 36inbluyBaTUCA NOAATKOBI 3000B’A3aHHS.
[MnaTHMKKM NOAATKIB BUXOOMAM 3 PO3YMIHHA MOHATTS «TPAH3UT», LWLO
HaBeneHo B ctaTtTi 90 MutHoro kopekcy YkpaiHu Ta ctatti 1 3akoHy
YKkpaiHu «[1po TpaH3WUT BaHTaXiB», Ki pO3rna4atTb TPAH3MT BaHTAXIB
SK NepeBe3eHHs TPAHCMOPTHUMM 3aC06aMM TPaH3UTHUX BAHTAXIB Nif
MWUTHUM KOHTPOJEM uepe3 TepuTopito YKpaiHM MiX ABOMA MyHKTaMM
abo B MexKax 0AHOro NyHKTY NPONYCKY Yepes AepXKaBHWI KOpAOoH Ykpa-
iHn [356]. NMopaTtkoBi opraHu, 3okpemMa y Jliucti ADCY Big 05.07.2017
p. N 985/6/99-99-15-03-02-15/IMNK «Llono nopsaaky onogatkyBaHHS
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MAB onepauin 3 NocTa4yaHHA MOCAYr 3 NEepeBe3eHHs BaHTAXIB y Me-
»Kax 4OroBOpiB TPAH3UTHOIO MepeBe3eHHs BaHTaXiB», Hanonsaranu Ha
HeobXiAHOCTI BpaxyBaHHS 3arasbHOr0 06CAry nepeBe3eHHs No BCbO-
My MapLupyTy, 6e3 nofiny Aoro Ha Bipi3KM B MeXax MUTHOI TepuTopii
YKkpaiHu Ta no3a mMexaMu MUTHOI TepuTopii YKpaiHu, 30Kkpema Ha Tin
niACTaBi, WO nepeBe3eHHs MO BCbOMY MapwpyTy ohOpPMASETLCS €4M-
HOI MiXKHapoaHot aBToMobinbHOW HaknagHoto (CMR) [478].
HeobxigHO HAaronocuTH, Wo CyfoBa NpakTMKa po3rsay Takux cro-
piB 6yna HeOOHO3HAYHOW, OAHAaK B pewTi-pewT KacauinHui agMiHi-
CTpaTMBHMI cya y cknaai BepxosHoro Cyay B noctaHoBi Big 12.07.2019
poky y cnpaBi N922a-0770/2388/12 noctaBuB Kpamnky B Ui AUCKYCil,
NPUIAHABLLM PilleHHS HAa KOPWUCTb NNaTHWKa noaaTkie. BepxosHuit Cyg
MPUILLOB A0 BUCHOBKY, WO NOAATKOBMM 3aKOHOAABCTBOM HE BCTAHOB-
NneHo obMexeHb LWOoAO0 3aCTOCYBaHHS OAHOYACHO B MeXax HagaHHS
NOCAyr 3 nepeBe3eHHs Pi3HUX pexuMiB onoaatkyBaHHs 10B. Hopmu
UYMHHOIO 3aKOHOAABCTBA TAKOX He MiCTATb 0OMeXeHb CTOCOBHO TOrO,
WO 3 onepalif 3 MiXXHAapOAHOro nepeBe3eHHs BaHTaXiB, WO OMNoaaTt-
KOBYIOTbCSl 33 HY/IbOBOIO CTABKOK, HEMOXJ/IMBE BMOKPEMIIEHHS Onepa-
Li% 3 TPAH3MTHOIO NepeBe3eHHs Yepe3 MUTHY TepuTopito YKpaiHu, Lo
3BiNIbHEHI Bi4 ONOAATKyBaHHA. [1oCAyrKM 3 TPaH3UTHOIO MepeBe3eHHS
BaHTaXiB MOXYTb 3AiMCHIOBAaTUCb BUK/IOYHO TEPUTOPI€ED YKpaiHM MixX
[BOMa MyHKTaMK abo B MeXax 0AHOr0 MyHKTY NpONyCcKy Yepes AepiKaB-
HUIM KOPAOH YKpaiHKW, TOBTO Mi>XKHapO4He NepeBe3eHHs TOBapiB y Mexax
MWTHOI TepUTOpii YKpaiHW € TPaH3UTHUM NepeBe3eHHAM, i Taki onepawii
3BiNIbHEHI Bif onogaTkyBaHHS. HaToMicTb, nepeBe3eHHs BaHTaXiB aBTo-
MOBiNIbHMM TPAHCNOPTOM Ha BiApPi3Ky Bif NYHKTY iX BianpaBieHHs (Npu-
MHATTS AN19 NepeBe3eHHS) 33 MeXaMu AePXXaBHOIo KOpAOHY YKpaiHu oo
NYHKTY (MicLs) iX NpONycKy Yepes AepXaBHUWA KOPAOH YKpaiHWU (MUT-
He 0(OPMNIEHHS PEXMMY TPaH3UT, MUTHA TepuTopisa YKpaiHu) i 3 nyHK-
Ty (Micuq) iX MponycKy Yepes AepXKaBHUM KOPAOH YKpaiHM 40 MYHKTY
Npu3HaveHHs (O0OCTAaBKMW) 33 MeXaMW AEepPXaBHOro KOpAOHY YKpaiHu
He MOXYTb pO3rNA4aTMCA K TPAH3UTHI MepeBe3eHHs Yepes TepUTopito
YKpaiHu, Taki nepeBe3eHHs € MiXKHAPOLHMMMU | MalOTb ONOAATKOBYBA-
TUCb 3@ HYNbOBOK CTaBKow [325]. Mo3uuia BepxosHoro Cyay, byaemo
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CMNOAiBaTUCh, BHECE NMPABOBY BM3HAYEHICTb Y NPABO3aCTOCYBaHHA Npw
BM3Ha4YeHHi 06cary ninbroBmux onepadin NnaTHMKa NoaaTky.

MNpw 3aiMCHEHHI NOAATKOBOrO NAAHYBAHHS MAATHWKKM MNOAATKIB Ya-
CTO BUKOPWCTOBYIOTb OMepaLlii, SKi He € 06’ekTOM onopaTtkyBaHHs 1B,
OHaK LatoTb MOX/MBICTb 34iMCHUTM rOCNOAAPCbKY OMnepaLito B cnocib,
AKUIA € HaMbinbl ONTUMANbHUM 3 TOYKM 30pYy MOAATKOBMX HACNiAKIB.
Hanpuknag, nyHktom 196.1 ctatTi 196 MK Ykpainm nepepbayeHo, wo He
€ 06’€EKTOM 0MoAaTKyBaHHS onepaLii 3 Npoaaxy KOpnopaTMBHMX MpaB.
3BaXaKuM Ha L0 HOPMY, SKLLO MIATHWMK NOAATKIB Ma€e Ha MeTi NpoAaTH
CBOi aKTMBW, 30KPEMA LLiIICHWUIA MalNHOBMI KOMMNIEKC, HAanbinbl onTu-
MasibHOH CXEMOHO B LibOMY BMNAAKY byne caMe Npoaax KOpnopaTMBHUX
npae, yHac/ifoK 4oro 4ifioBa MeTa — 3MiHa BNacHUKA akTuey, byae po-
CATHYTA 3 ONTUMANIbHUMM NOJATKOBUMM HACNiAKaMK, a came 6e3 cnnatm
MNAB, B iHWOMY BMNaaKy, y pasi Npoaaxy MalHa (pyXoMoro 41 Hepyxo-
moro), [MB cnnavyBaTMMeTbCs Ha 3arasbHUX NiACTaBax.

Y cutyauii, konm cyB’ekT rocnogaproBaHHS Ma€e Ha MeTi NpoaaTu
TiIbKM YaCTMHY CBOIX aKTMBIB, NONepefHs CXeMa NpoAaXy KOpnopaTue-
HMX npaB 6e3nocepeaHbO PUAMYHOT 0COBM — NAATHUKA NOAATKIB He
nigivge. Y uboMy BMNaAKy Ha MpPakTWL LUMPOKO 3aCTOCOBYETHCS CXe-
Ma peopraHi3auii naaTHMKA NogaTtkiB WAAXoM Buainy. BignosigHo ao
nianyHkty 196.1.7. nyHkty 196.1 cratTi 196 K YkpaiHu He € 06’ekTOM
OMOAATKYBAHHS onepaLlii 3 peopraHisauii (3nuTTa, NpUELHAHHS, NOLi-
Ny, BUAINEHHS Ta MepeTBOPEHHS) puandHmx ocib. Biatak, nepenasm
3a po3nofinbynM 6anaHCOM YacTMHY aKTMBIB, Ky NNATHUK MA€E HaMip
BiAYYXXMTM, HA HOBY HOpUANYHY 0CODY, IKa YTBOPMAACS LASIXOM BUAINY,
NIATHUK MNOAATKIB YHUKAE B IeranbHMIM cnocib nogaTkoBux 3060B’a3aHb
3 MNAB. Y noganbwoMy, 3anexHo Big cuTyalii, cyb’ekT rocnofaproBaHHs
Ma€ 3MOry AOCSAITM KiHLEBOI METU LLOAO BiAYYXXEHHS aKTMBY abo wns-
XOM NPOAAXy KOPNOpaTUBHMX MPaB HOBOCTBOPEHOI OPUAMYHOT 0COOM,
abo WnaxoM NpsAMOro MpoAaxKy MalHa Takow 0CO0O0H, gKa MOXe He
peeCTpyBaTUCA NpW CTBOPEHHI nnaTHmMkoMm (B, BiATak NopaTkoBi 30-
60B’A3aHHA B TAKOMY pa3i TakoX He BUHMKATUMYTb. [1pU LbOMY BaxKu-
BMM € Te, LLO NPW 34iMCHEHHI BKa3aHOi onepaLii He BUHMKAE 000B’sI3-
Ky WOAO BM3HAYEHHS NMOAATKOBMX 3000B’3aHb BiAMNOBIAHO A0 MYHKTY
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198.5 cratTi 198 MK YkpaiHu, gKi 3a 3arasbHMM NpaBUIOM HapaxoBy-
I0TbCS Ha 06CAr onepawii, ki 3BiNbHEHI Big, onofaTtkyBaHHS abo He €
06’eKTOM ONOLATKYBaHHSI.

Mpwn 3piMCcHEHHI MOAATKOBOrO MAaHyBaHHS OOHWMM i3 HaWbinbLu
eeKTUBHMX METOAIB BUKOPUCTAHHS MOAATKOBUX Mifbl € AiSNIbHICTb iH-
CTUTYTIB CNiNbHOTO iHBeCTyBaHHA. OOHi€l0 3 HaMbinbW CyTTEBMX nepe-
Bar iHCTUTYTIB CMiJIbHOrO iHBECTYBAHHS € Te, WO BiANOBIAHO 4O MYHKTY
141.6 ctatTi 141 MK YKpaiHu 3BiNbHAOTLCS Bif, ONOAATKYBAHHS KOLITH
CMiNbHOrO iHBECTYBAaHHS, @ CaMe: KOLITW, BHECEHI 3aCHOBHMKaMMU Kop-
nopaTtMBHOro (OHAY, KOWTM Ta iHWIi aKTMBM, 3aNy4YeHi Bif Y4aCHUKIB
iHCTUTYTY CMINIBHOTO iHBECTYBaHHS, LOXOAM Bif, 34IMCHEHHS onepauin
3 AKTMBAMM iHCTUTYTY CNiNbHOrO iHBECTYBAHHS, A,0X04M, HAPAaX0BaHi 3a
AKTMBaMM iHCTUTYTY CMiJIbHOIO iHBECTYBAHHS, Ta iHWI A0X04M Bif Lisnb-
HOCTi IHCTUTYTY CNiNIbHOTO iHBECTYBaHHS (BiLCOTKM 33 MO3MKAMM, OPEHA-
Hi (Ni3WHroBI) NnaTexi, posanTi TOLLO).

CnylWwHO 3ayBaXyeTbCs, WO OAHWUM i3 MeTOLiB ONTUMI3alii onoaat-
KYBaHH$ iHBECTOpa B iHCTUTYTi CMiNbHOrO iHBECTYBaHHS, 6e3yMOBHO, €
CNpoLeHa cucTeMa CNAaTH posnTi. Y KOpnopaTMBHOMY iHBECTULLIMHOMY
dOoHAI iCHYE MOXIIMBICTb OPOPMIEHHS NPaB iHTENEKTyaslbHOi BAaCHO-
CTi (MpaBa Ha MUCTELbKUM BUTBIp, TOProBy Mapky, |T-BnpoBamXeHHs
Ta iHwe). OTke, goxoam Bif, posinTi, o0bOpPMAEHI B iHCTUTYTI CMiNbHOMO
iHBECTYBAHHS, 32 BUKOPUCTAHHS MOro ik 06€KTa iHTeNeKTyanbHOi Bnac-
HOCTi OyayTb HAAXOOWMTM CaMe Ha PaxyHOK iHBECTULiNHOro doHay M
AKyMynoBaTUCA TaM. [10TiM iHCTUTYT CNiNbHOTO iIHBECTYBAHHS MA€E 3MOry
CNAATUTK Ui KOWTW iHBEeCTopy (aBTOpy), Y AKOCTi auBigeHais. CykynHe
NoAaTKOBE HABAHTAXEHHS, TaKUM YMHOM, 3HU3UTbCA A0 10,5 %. ko
X BMKOPUCTOBYBATW KNACMYHY MOAEb 3 MiANUCAHHAM AOrOBOPY MiX
BACHMKOM POSNTI Ta NiLeH3iaToM, po3Mip NOAATKiB CTAHOBUTUME [0
20 % [28].

Ak 3a3Hayvae O.B. laparoHuy, CykymHiCTb MOAATKOBMX MiNblr Xapak-
TEPU3YE IHCTUTYT CMiNbHOIO iIHBECTYBAHHSA K CBOEPIAHMI KBHYTPILLHIN
odLIop», AKMIA HALAE MOXIMBOCTI CYyD’EKTAM rocnoAaproBaHHS, He Mo-
pyLY4M HOPM YMHHOIO 3aKOHOLABCTBA, EKOHOMMUTU 3HAYHI pecypcu
Ha nofartkax. BUKOpUCTOBYOUM TaKMI IHCTPYMEHT Mpu MOAATKOBOMY
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NNaHyBaHHI rocnoaapcbkoi AisnbHOCTI, CyOEKTM rocnofaptoBaHHS MoO-
XYTb Yy paMKax NPaBOBOro Noss iCTOTHO 3HUXKYBATKU piBEHb MOLATKOBOIO
HaBaHTaxeHHs [105, c. 28].

Linui psp cxem, aKki 0aloTb MOX/IMBICTb ONTMMI3yBaTM NOAATKOBI
3000B’93aHHS, MOXXHa peani3yBaTu 3 3aCTOCYBAHHAM MOAATKOBMX Mifbr
W00 NoAaTKy Ha Aoxoam disnyHux ocib. Tak, y pasi, aKwo disnyHa oco-
6a Ma€ HaMip NpoaaTM HepyxoMe MalHo, 3a 3arasbHUM MPaBUIOM Npwu
30iMCHEHHI Takoi onepaLii BUHMKAOTb 3000B’A3aHHS 3i CnaiaTh NoAaTKy
3a CTaBKO 5 BiAcCOTKiB. 3rigHO 3 nyHkToM 172.3 cTtaTTi 172 MK Ykpai-
HW QoXif, Big Npoaaxy 06€KTa HEPYXOMOCTI BU3HAYAETLCS, BUXOAAUN 3
LiHW, 3a3Ha4YeHO| B 4OrOBOPI KyMiBMi-NPOAAXYy, afe He HMXKYe OLiHOYHOI
BAPTOCTi Takoro o6ekTa. [icns Toro, ik 40 BKa3aHOi HOpMKM Bynn BHECEHI
3MiHK, 9Ki nepegbavanu, Wo ouiHKa MalHa NOBMHHA ByTH 3apeecTpoBa-
Ha B €AMHIN Ba3i TakMX 3BIiTiB MPO OLHKY, NOAATKOBE HABAHTAXEHHS Ha
NNaTHWKIB, SKi 34IMCHIOKOTb Taki onepawii, BUPOCNO, aaxe CTanu npak-
TUYHO HEMOXJTIMBUMM 3N10BXKMBAHHS 3 3aHMKEHHSAM OLLiHKM HEPYXOMOTO
MalHa, 9K ue Bigbysanocs oo Toro yacy [341].

Y 3B’A3Ky 3 LMM 40BO/I NOWMPEHO CTaNa CXeMA BifUy>KEHHS Man-
Ha i3YHUMM 0COBAMM LUNIIXOM CTBOPEHHS HUMU HOPUANYHOT 0CobM,
YHECEHHS BiAMOBIAHOrO MawHa 4O CTATYTHOrO KamiTany Ta NoAanbworo
BiAYYXKEHHSI KOPNOPaTUBHMX NpaB. pu LbOMY BUKOPUCTOBYETLCS MO-
[aTKoBa ninbra, nepeabayeHa niganyHktom 165.1.44 nyHkTy 165.1 cTaT-
Ti 165 MK YkpaiHu, 3rifHO 3 SKOK He BKJ/IOYAETbCS OO 3arajibHOro Mi-
CAYHOrO (PiYHOro) OnoAaTKOBYBAHOro A0X0A4Y MAaTHMKA NoAaTky cyMa
MalHOBOro Ta HEMAWHOBOIO BHECKY MATHWKA NOAATKY A0 CTAaTyTHOrO
doHAay IopMANYHOI 0COBU — eMiTeHTa KOpNopaTMBHUX Npas, B 0OMiH
Ha Taki KopnopaTueHi npasa. [1pu nNpoaaxy KoOpnopaTMBHUX NpaB 6e3
iHBECTMLiMHOro NpmnbyTKyY (3@ HOMIHANbHOIO LLIHOK YaCTKM B CTAaTyTHOMY
Kanitani), XOAHMX NOAATKOBMX 3000B’43aHb 33 HACNIAKAMM TakMX one-
paLi He BUHMKATUME.

lle ogHMM nNpuKNagoM BUMKOPUCTAHHS MOAATKOBMX Mifibr WOAO MO-
[aTKy Ha poxoam disnyHMx ocib nNpu 34iACHEHHI NOAATKOBOrO M/aHyBaH-
HSl € CXeMA i3 peiHBeCTuLIE AMBigeHAiB. Tak, BiANOBIAHO 4O MiAMYHKTY
165.1.18 nyHkTy 165.1 ctatTi 165 MK YKpaiHM He BKNHOYaKTbCA 4O 3a-
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rafibHOr0 MiCAYHOrO (PiYHOrO) ONOAATKOBYBAHOMO AOXOAY OMBIAEHAM, AKi
HapaxOBYIOTbCS HA KOPUCTb MIATHMKA NOAATKY Y BUIMALI aKLii (4aCToK,
MaiB), EMITOBaHWUX HOPUANYHOK 0COOOH0 - pe3nAEHTOM, LLLO HAPaXOBYE TaKi
AVBIOEHAN, 32 YMOBMU, WO Take HApaxyBaHHS XXOLHUM YMHOM He 3MIHIOE
NpOMOopLLM (4aCTOK) Y4acTi BCiX akLioHepiB (BNACHUKIB) Y CTaTyTHOMY (o-
HAI eMiTeHTa Ta B pe3ynbTaTi AKOro 36iNbLUYETbCS CTAaTYTHWUIA (DOHL, eMiTEH-
Ta Ha CYKYMHY HOMiHaNbHY BapTiCTb HApPax0BaHUX AMBiAeHAIB. [1py LboMy
000B'I3KOBMMM YMOBaMM 3aCTOCYBAHHA BKA3aHOI MisIbIM € HE3MIHHICTb
MPOMOPLM YaCTOK MiX aKuioHepaMu (y4acHMKamu) Ta 30inblUeHHs CTa-
TYTHOrO Kanitany Ha CyMy HapaxoBaHMX AMBiAeHAiB. [Ticns uporo, SKLLO B
NoJasbLIOMy TOBapUCTBO NMPUIME PilLeHHS MPO 3MEHLUIEHHS CTaTyTHOro
Kanitany, y Hboro BUHMKHYTb 3060B’s13aHHS OO NOBEPHEHHS BKNA4Y YM
MOro YaCTMHM YYaCHWMKaM, NPU LbOMY MOBEPHEHHS TaKMX CyM Mianagae
nig peryntoBaHHa nyHkTy 170.2 cratTi 170 MK Ykpainu, HopMa sIKoro Bu-
3HAYa€E NOPSAOK OMOAATKYBAHHS iHBECTULIMHOIMO NpMOYTKY, OAHAK Yy ne-
peBaXKHiM BiNbWOCTI BUNAAKIB 3@ HACNIAKAMM 3L4IMCHEHHS TakMX onepa-
LM iHBECTULIAHOrO NpUBYTKY HE BUHMKAE. TAKUM YMHOM, AKLLO YYACHUKM
TOBapWCTBa He ByayTb MOCMIlLATV 3 OTPUMAHHAM OMBIAEHAIB, TO MOXYTb
OTPMMATH CBOI KOLITM B iHWMI cnoci® 6e3 Byab-9Koro onogaTKyBaHHS.

HaBeneHi mpuknagu nopaTKoBOro NMaHYBaHHS 3 BMKOPUCTAHHAM
NMOAATKOBMX Mifibl HE MOXHA PO3MAAATH 5K Taki, WO cynepeyaTtb HOp-
MaM MOAATKOBOr0 3aKOHOAABCTBA, OCKIMIbKM MpPW iX 3aCTOCYBaHHI BU-
KOPWUCTOBYHOTLCS NErafibHi MEXaHi3MM, SIKi 3aKOHOM He 3a00pOHAHTHCS,
TOMY BiAMNOBILHY NOBEAiHKY NNAaTHMKA MOAATKY HE MOXHa po3rnsnatu
SK NpOTUNpPaBHY. Pa3oM 3 TM, BOHa MOXe MiCTUTU 03HaKM arpecuBHOIO
MOAATKOBOrO MAaHyBaHHS, aHani3 0cobAMBOCTEN SKOrO HaMU 34iMCHEHO
B HACTYMHMUX pO3Ainax.

[na nnaTHMKIB NOAATKIB, SKi 34IMCHIOKOTb 30BHILIHbOEKOHOMIYHY
LisiNbHiCTb ab0 OTPMMYIOTb iIHO3EMHI [0X04M, OOHWMM i3 HaWbinbw no-
LUIMPEHUX MEXAHI3MIB NOAATKOBOI OMTUMI3aLLii € 3aCTOCYBAHHA MiNbr, SKi
nepenbayeHi MiXKHAPOAHUMM AOrOBOPAMU MPO YHUKHEHHS NOABIAHOMO
onoaaTkyBaHHS. Sk BctaHoBneHo nyHkToM 103.1. cratTi 103 MK Ykpainu,
3aCTOCYBaHHS MpaBu MXHAPOAHOro A0roBopy YKpaiHu 34iMCHIOETHCS
LUIIXOM 3BifIbHEHHS Bif ONOAATKYBAHHS LOXOAIB i3 AXKEPENOM iX NOXo-
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IKEHHS 3 YKpAiHW, 3MEHLIEHHS CTaBKM NOAATKY ab0 WASXOM NOBEPHEH-
HS pi3HMLI MiX CMIa4YeHOor CyMOK MOAATKY i CYMOIO, KKy Hepe3naeHTy
HeoOXifHO CNNAaTUTK BiANOBIAHO 4O MiXHApPOLHOMO AOroBOpY YKpaiHu.
Ak 3a3HavatoTb |. YcrnHoBsa Ta T. MeamHCbKa, YyCyHeHHS NOABIMHOMO
0MNoAaTKyBaHHS BNacHe nependayvae 3aCToCyBaHHS NEBHOO iHCTPYMeHTa-
pito, O SKOrO BXOASATb | NOAATKOBI Mifibrn. Buaingots Taki OCHOBHI MeToaM:
- MeTo NoLaTKOBOro KpeamTy — MAaTHWMKKM NOAATKIB KpaiH i3 BK-
LWMMM NOAATKOBMMM CTAaBKAMM, SKi OTPMMAKOTb AOXOAM 3 KpaiH
i3 HWKYMMM NOAATKOBMMM CTaBKaMU, ByayTb CNiayvyBaTH y CBO-
i KpaiHi (CTOCOBHO BKa3aHWX AOXOAiB) NNULLIE CYMY NepeBULLEH-
HS MO4ATKIB CBOEI KpaiHM HaA NoAaTKaMM iHWOI KpaiHuW. SKLWwo X
[LOXOAM NNaTHWMKA NOAATKIB 32 KOPAOHOM OMOAATKOBYHOTLCA 33
BMLLOK CTAaBKOHO, HiXK Yy CBOIM KpaiHi, TO )XOAHOrO BiALIKOAYBaH-
HS YM KOMNeHCaLii ANg HbOro He nepefbayaETbes;
- MeToA 3BiJIbHEHHSI [HO3EMHWMX [OOXOAIB BiA OMNOAATKYBAHHS
MOLMPIOETLCS, K MPaBMO, Ha AEeaKi YiTKO BM3HAYeHi [40XO0-
OM: TNpUBYTKM 3aKOPAOHHWMX «AINOBMX KOHTOp®» («business
establishment»), noxoan Bif Hepyxomoi BNaCHOCTI, WO po3-
TaloOBaHa 3a KOPAOHOM, OMBIAEHAM Ta iHBECTOBAHi B iHLIMX
KpaiHax Kanitanu. Y 3aCTOCyBaHHi MeTody 3BiSIbHEHHSI Kpa-
iHa-ekcnopTep Kanitany NOCTYNaEeTbCs MPaBOM OMOAATKYBaHHS
iHO3eMHOro f0X04y KpaiHi — AXepeny Takoro 4oxoay;
- MeToA MOoJaTKOBMX 3anikiB — nepenbavae, wo cymMa nogatky,
CnnayeHa B iHO3EMHIl (3aKOPLOHHIM) PUCAMKLIT 3@ NPUHLK-
MOM TepUTOPiaNbHOCTI YTBOPEHHS LOX0AY (MpMBYTKY) iHO3eMHOI
IOPUANYHOI UM di3nYHOI 0COOM, BUPAXOBYETLCS Y MigpaxyBaHHi
npmbyTKY KOMMaHii (41 goxomy ¢i3nuyHoi ocobw), Wo nignarae
OMOAATKYBAHHIO B IOPUCAMKLII iX pe3naeHTcTBa [433,c. 77-78].
OnucaHi MeToaM HayKOBLi BBaXatoTb OCHOBHMMMU, OQHAK 3aCTOCO-
BYHOTbCS TaKOX 3HWMXKEHHS CTaBOK MOAATKY ANS AOXOAIB 3 iHO3EMHMUX
[Kepen i pi3Hi BUAM NOAATKOBMX MiNbr y BUMNSAI iHBECTULLIMHUX Kpe-
[OWTIB, BUPaxyBaHb i pe3epBiB, WO He 0NOAATKOBYHTLCS. Y KOHKPETHUX
yrofax Ui MeToam po3nucytTbCs B CTAaTTAX «YCYHEHHS NOABIMHOro ono-
OaTKyBaHHA». [1pU y3rogKeHHi CTOPOHU MOXKYTb BUOMPATH Byab-aKuMiA i3
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METOLIB y afibTEPHAaTUBHOMY MOPSAKY YM 3aCTOCOBYBATH IXHi pisHOMa-
HiTHI KOMBiHawii [299, c. 8-9].

UM He HaMbinbl NOWMPEHUMM € MEXAHI3MM NOAATKOBOI OMTMMi3a-
Lii Npu1 34iAWCHEHHI roCNOAAPCbKMX OnepaLii 3 KOHTpareHTamu — pesu-
feHtamu Kinpy 3 BUKOpUCTaHHAM noaaTkoBux npedepeHuin. Kinp 6ys i
3a/IMLIAETHLCS MOMY/SPHOK PUCAMKLIED AN YKPAiHCbKOro BisHecy ans
36epiraHHs Kanitany, onTMMi3aLii NofaTKiB Ta 34iMCHEHHS peiHBECTULIN.
Lle nosicHioeTbes, 3 oaHOro 6oky, nibepanbHUM 3akoHoaaBcTBoM Kinpy
OO0 OMoAaTKyBaHHA Ta pyxy Kanitany, a 3 iHWworo, TmM, Wwo Ha Kinp He
MOLUMPHOIOTLCS Ti 0BOMeEXXEHHS | 3a60pOHMU, SIKi HAa CbOroAHI 3aCTOCOBYHOTb-
€S CBITOBMM CMiBTOBAapMCTBOM A0 BiNbLIOCTi KNAacUUHMX odLiopiB. Mix
Ykpairoto Ta Kinpom aie KoHBeHLis Npo YHUKHEHHS NOABIMHOrO onoaat-
KyBaHH$ Ta 3anobiraHHs NOJATKOBUM YXMIIEHHSM CTOCOBHO NMOAATKIB Ha
noxoau, nignucana 08.11.2012 poky [223].Y ctatTi 11 BKa3aHOi KOHBEH-
Lii, 30Kkpema, nepeabaveHa MOXAMBICTb OMNOAATKYBaHHS MPOLEHTIB 3a
6oprosmMMmM 3060B93aHHSIMU B AEPXKABI, A€ TaKi LOXOAM BUHWMKAKTb, Of-
HaK Mpu LbOMY NOAATOK He MOBMHEH NepeBMLLYBATM ABOX BiACOTKIB Bif,
3aranbHOi CyMM TakMX MPOLLEHTIB. BukopucToByroun Lo Hopmy, B YKpaiHi
[y>Ke 4acTo 3aCTOCOBYETLCS CXeMa 3a/1y4eHHS KOLUTIB Bif, KiNpCbKMUX KOM-
naHiv y popMi diHaHcoBMX KpeamTis. [ly)xe 4acTo Taki KpeamTu €, No CyTi,
NMPUXOBaHUMM peiHBeCcTMLiaMK. Bunnauyoumn BiACOTKM 3a TakMMM Kpe-
OMTaMM, YKPAiHCbKMIM CYOEKT rocnoaaptoBaHHs 3MeHLWye 6a3y onoaaTky-
BaHHS NOAATKOM Ha NpUOYTOK, CNIavye Npu LboMy 2 BiLCOTKM NOAATKY Ha
penaTpiaLito BUXOAA4M i3 MONOXKEHb KOHBEHLLT, 3aMicTb 15 BiACOTKIB, WO
nepenbayveHi yKpaiHCbKMM HaLiOHaNIbHUM 3aKOHOAABCTBOM.

Mpu LbOMY HEOOXiAHO NAaMaTaTH, WO 3aCTOCYBAHHA MiXXKHApPOLHOIO
[oroBopy YKpaiHM B YacTWHI 3BiNbHEHHS Bif, 0NoaTKyBaHHSA abo 3a-
CTOCYBaHHS MOHWXXEHOI CTaBKM NOAATKY LO3BONSETHCS TiSIbKM 38 YMOBU
HafaHHA Hepe3naeHTOM 0cobi (NOAATKOBOMY areHTy) AOKYMEHTa, SKUI
NiaATBEPOXKYE CTaTyC NOAATKOBOIO pe3naeHTa. TakoX Y 3aKOHi BCTAHOB-
NeHa BUMOra, ska nepenbayae, wo beHediliapHnM (PakTUUHKUM) OTpU-
MyBayeM LOXOAY ANS Lifei 3acTOCyBaHHS NMOHWXKEHOT CTaBKM MOAATKY
3rilHO 3 MpaBWIaMM MiXKHAapOAHOro A0roBopy YKpaiHu A0 AMBIAEHAIB,
MPOLLEHTIB, POSANTi, BUHArOpoA, TOWO Hepe3nAeHTa, OTPUMAHMX i3 axe-
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pen B YKpaiHi, BBXKAETbCS 0C00a, WO MAE NPABO HA OTPUMAHHS TaKMX
[0Xx0A4iB. Y TOMY pasi, SKWO Hepe3naeHT, Ha KOPUCTb SKOro MpoBOAATb-
€S Taki BUMNATH, € areHTOM, HOMIHA/IbHUM YTPUMYBayYeM (HOMiHaNbHUM
BNIACHWMKOM) abo € TifibkM NOCEpenHMKOM LOA0 TAaKOro AOXOAY, Noso-
YXEHHS1 MiXKHapOAHOro LOroBopy 3aCTOCOBYBATUCA HE MOXYTb [314].

BpaxoBytouu, WO MNOAATKOBI CXEMM 3 BMKOPUCTAHHSIM MOAATKO-
BMX MNiNbrl, 9Ki nepegbayeHi LOroBOpamMm Npo YHUKHEHHS NOABIMHO-
ro OnoAaTkyBaHHS, CTalM HOCWUTWM O3HAKM arpecMBHOr0 MOAATKOBOrO
naaHyBaHHs, YKpaiHa 3anpoBagmna BiAnoBigHI Kpoku nnaaHy BEPS, ki
06MeXytoTb Taki MOXAMBOCTI. LiIMMK KpokaMu nepenbayvaeTbes, Wo 3a-
CTOCYBaHHS MiDKHAapOOHOro LOroBopy YKpaiHu He Oyae [,03BONATUCS,
SKLLO roN0BHOK ab0 NepeBaXXHOK METO 3A4iMCHEHHS BiANOBiAHOI roc-
noaapcbkoi onepauii 3 HepesnaeHToM byae 6esnocepenHe abo ono-
CepeflKOBaHE OTPMMAHHS nepe.ar, SKi HafalTbCs MiXXKHAPOAHMM [0-
rOBOPOM Yy BUINAI 3BiNIbHEHHS Bif ONOAATKYBaHHS abo 3aCTOCYBaHHS
MOHMXEHOT CTaBKM nogatky [13, 98].

LlikaBnM 3 TOUYKM 30py MOAATKOBOrO MAAHYBAHHS € MUTAHHS MOX-
JIMBOCTI M [AOLINBbHOCTI BiAMOBM MNAaTHMKA NOAATKYy Bif, MpaBa Ha no-
fatkosy ninbry. 3rigHo 3 nyHkTom 30.4. ctatTi 30 [MK Ykpainu, nnat-
HMK MOAATKiB MA€ NpaBO BiAMOBUTMUCS Bif, BUKOPMCTAHHSA NMOAATKOBOI
ninbrn (KpimM nogatkoBux ninbr 3 MAB) un 3ynuHKUTK ii BUKOPUCTAHHS
Ha oamH abo Aekinbka NOAATKOBMX NEPIOAIB, AKLLO iHWe He nepenba-
YeHO 3aKOHOM. [loaaTKOBI MiNbru, He BUKOPUCTaHI MNAaTHMKOM NOAATKIB,
He MOXyTb BYTM MepeHeceHi Ha iHWi NoAaTKOBI Nepioan, 3apaxoBaHi B
paxyHOK MaibyTHiX nnaTexis 3 noaaTkie Ta 360piB abo BiAWKOAOBAHI
3 BropkeTy. 3 ornsaAy Ha Te, WO BUKOPUCTaHHA NOAATKOBMX Mifbr € npa-
BOM, a He 0OOBI3KOM NJIAaTHWMKA NOAATKY, Taka HOPMAa MAa€E MeBHY JOTiKY.
LLinkoM 3po3yMinnMM € 0BMEXeHHs WoA0 HEMOX/IMBOCTI BiAMOBM Bij
npaea Ha ninbry 3 MAB, agxke npwu 34iMCHEHHI onepauin, SKi 3BiNbHEHI
Bif, ONOAATKYBaHHS, NNATHMK NOAATKIB HE Ma€ npaBa Ha GOPMYBaAHHS
NoAaTKOBOro KpeamTy i Ha GrofkeTHe BiflukoayBaHHA. Y pasi, aKkwo 6
3aCTOCYBaHHA nNoaaTkoBmx Ninbr no MAB 3anexano Big 6axaHHs nnat-
HWKa MOAATKIB, e 6 3yMOBWUIO CYTTEBUI AMCOANAHC B aAMiHICTPyBaHHI
Lboro nnaTexy. Pazom 3 TMM, Ha NpakTULi, y TOMY YMCNi NPU 34IMCHEHHI
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NoAaTKOBOro MIaHyBaHHSA, BUNALKM, KOM MAATHUKM MOAATKIB BiAMOB-
NAOTHCA Bif, MpaBa Ha 3aCTOCYBaHHS NOAATKOBOI MiNbru, NPakTUYHO He
3yCTpivatoTbCs. Benmkoto Mipok Le 3yMOBNEeHO TUM, WO 3aKOHOAABELb
He BM3HA4YMB MEXaHi3My BiIMOBM MNaTHWKA Bif, 3aCTOCYBaHHS Noaat-
KOBOI Minbru, a 3aTBepaykeHi dopMm NofaTkoBMX Aeknapauin 3 noaat-
KiB i 360piB He MiCTATb BiANOBiIAHMX po34iniB. HepouinbHoOW € BigMOBa
NNaTHMKA NOAATKY Bif, 3aCTOCYBAHHS NOAATKOBMX Miflbr i 3 TOYKM 30py
NMoAaTKOBOr0 MAaHyBaHHS Ta ONTUMI3aLii MOAATKOBOr0 HaBAHTAXEHHS,
amke, BigMOBASOYMCb AOOPOBINLHO Bif, BCTAHOBMEHMX 3aKOHOM Mifibr,
NAATHUK MNOAATKIB TUM CAMMM NOKNAAAE HA cebe [oAaTKOBI (iHAHCOBI
3060B’93aHHS.

TpannaoTbCs BUMNALKWM, KONM HE3ACTOCYBAaHHS MOAATKOBOI Minbru
NNAaTHMKOM MAE MicCLe BHACAIAOK MO0 MOMUIIKM YU HE3HAHHS 3aKOHO-
[laBCTBa. Ha Halle nepekoHaHHs, Taka NOMWUKA NAAaTHWUKA NOAaTKIiB He
MOXe po3rng4aTUCs SK BiAMOBA MAATHMKA Mif, 3aCTOCYBAHHA NOAATKO-
BMX ninbr. TyT BapTo norogntncs 3 M.BuwemMunpcbkmM, SKMIM HaronoLye,
WO SKLLO NAaTHMK NOAATKY He MoAaB 3asBM MpO CBigoMe GaxaHHS He
KOPUCTYBATMUCb HAJAHUMM MOMY MiflbraMu B OMOAATKYBaHHI, MOAATKOBI
OpraHy MarTb BUXOAMTU 3 NpPe3yMLii 3aCTOCYyBaHHS MAATHUKOM MO-
[aTKOBOT NiNbrn. AKWO NNAaTHMK NOAATKIB OAHOYACHO | HE MOAAB Ha-
NEXHWM YMHOM OdOpM/IeHy 3asBy MpPO BiAMOBY BiA CBOro mpasa Ha
NnoaaTKOBI MifibrK 3a BiAMNOBIOAHUMW NOAATKAMMU, | HE 3MEHLUMB Ha Bif-
MoBigHY CyMy NOAATKOBOI MifibiM pO3Mip CBOr0 rpPOLWOBOro 060B%3KY
nepen nybniyHMM TepUTOPiaNbHUM YTBOPEHHAM MpU CNAaTi NOAATKY, TO
NoAaTKOBI OpraHun MakTb BiANOBIAHMM YMHOM npopearysaTtu. e nong-
rae B 060B*I3Ky OCTaHHiIX NpoiHGOPMYBaTH LbOro MAaTHMKA NOAATKIB
(abo 1Moro NofaTKoOBOro areHTa) MPo HalexHe oMY 3a 3aKOHOM NpaBo
Ha NOAATKOBY Nifbry, pO3'ACHUTM NOPSAAOK ii 0BUYMCIEHHS Ta BUSHAYEHHS
OCTaTOYHOI CyMMU, LLO MaE ByTK cnnaveHa [0 6oXeTY, @ Ha CyMy 34iMC-
HEHOro MJaTHMKOM MOAATKY 3aMBOr0 3apaxyBaHHS NOAATKOBMX KOLUTIB
3anponoHyBaTV NIATHWKY abo 3pobMTH NOBEPHEHHS LMX KOLWTIB i3 BiA-
MOBIZHOMO OIOXKETHOrO paxyHKy, abo 3pobUTK NpsSMUIA B3AEMO3aniK y
PaxyHOK iHLWWX, Yy TOMY YMCAi ManByTHIX, NnaTexiB AAaHOro NaaTtHMWKa
nopaTtky ao bromxkety [92, c. 166-167].

103



Po3pnin 2. 3acobu 3aiiiCHEHHS NOAATKOBOrO NAaHyBaHHS

YcTaHOBNEHHS | CKACyBaHHA MOAATKOBUX Miflblr 34iACHIOKOTHCS BiAno-
BigHO po MK YkpaiHu BepxoBHoto Pagoto YkpaiHu, a Takoxx BepxoBHOHO
Papnoto ABTOHOMHOT Pecnybnikun Kpum, CiflbCbKMMU, CENMULLHUMM, MiCbKK-
MM pafilaMu Y MeXax iX MOBHOBAXeHb, BU3HaueHux KoHcTutyuieo Ykpa-
iHM Ta 3akoHamu YkpaiHu [314]. 3 ornaay Ha Te, WO Nifbru 3i cnnaTu
MicLeBMX NoaaTKiB i 360piB BCTAHOB/IOKOTHCSA MiCLLEBMMM paiaMu, BOHM
MOXYTb BiApIi3HATUCS Y pi3HMX perioHax YKpaiHu i ug 0bCcTaBnHa NOBUH-
Ha BPaxoBYBATUCb NJIATHUMKAMM NOAATKIB NPW 34iMCHEHHI NOAATKOBOrO
naaHyBaHHs. Pa3oM 3 TMM, Minbrn 3 OKpeMux MicLeBMx nogatkis i 360-
piB BU3Ha4yeHi 6e3nocepenHbo B HopMax MK YkpaiHu, BigTak, SKLLO BOHM
3aKpinyieHi 3aKOHOA4ABYO0, OpraH MiCLLEeBOro CaMOBPSAYBAHHS HE MOXe
no36aBuTM NNaTHUKA NOAATKY NpaBa Ha BUKOPUCTAHHS TaKoi Ninbru.

HeobxiaHo BpaxoByBaTt, WwWo y HopMax MK YkpaiHu MicTUTbCS iM-
nepaTvBHa 3a60pPOHaA CiNbCbKMM, CEMULLHUM, MiCbKMM pagaM Ta pagam
06€AHAHNX TEPUTOpPIANIbHMX FPOMag, WO CTBOPEHI 3riHO 3 3aKOHOM Ta
nepcnekKTMBHUM NAaHOM (GOPMYBaHHS TEPUTOPiM rpoMaj, BCTAHOBIIO-
BaTW iHAMBIAYaNbHi NiNbroBi CTaBKM MiCcLEBUX NOAATKiB Ta 360piB Ans
OKPEMUX HOPUANYHUX 0CiI6 Ta Di3MYHMX OCIB-NiANpUEMLIB i Pi3UYHMX
ocib abo 3BiNbHATK iX Bif CnaaTv TakMx NogaTkie Ta 360piB.

Takox BanuMBuM € Ton dakTtop, wo Hopmu K YkpaiHn BCTaHOB-
NIOK0Tb AUCKPELLiiHi MOBHOBAXXKEHHS MiCL,EBMX paj WoA0 BCTAHOB/EHHS
abo He BCTAaHOBJ/IEHHSI OKPEMMX MicLEeBMX NoAaTKiB i 36opis. Tak, MicLe-
Bi pagM CaMOCTIMHO BUPIiLWYKOTb MUTAHHS WOAO BCTAHOB/IEHHS MOAATKY
Ha MaWHO (Y YacTMHi MoOAATKy Ha HepyxoMe MaWHOo, BiAMiHHE Bif 3e-
Me/IbHOI AiNSHKKW) Ta BCTAHOBMEHHS 360py 3a Micus AA9 MAPKYBaHHS
TPaHCMOPTHUX 3ac06iB, TYPUCTMUHOIO 360py Ta 3eMeNbHOro NoAaTKy 3a
nicosi 3eMni. OTxe, 3a pilleHHAM MiCLLEBOI paaM Taki MicLeBi NoaaTKu i
360p1 MOXYTb | HE BCTAHOB/OBATMCS HA ii TepuTopii. BogHouac eanHuii
NoAaToK, TPAHCMOPTHMIA NOAATOK Ta NJiaTa 3a 3eM10 (33 BUHATKOM nna-
TV 33 NiCOBi 3eM/i) NOBMHHI 6YTM BCTAHOBNEHI 060B’S3KOBO.

Hopmu MK Ykpaiun nepenbavanu, Wo pieHHs Npo BCTaHOBMEH-
HA MicueBMx nofatkiB Ta 360piB NOBMHHO Oyno odiuiiHO onpuaoa-
HIOBATUCS BiANOBIAHMM OPraHOM MiCLEBOro camoBpsayBaHHA go 15
NUMHA POKY, WO nepenye GLOOXETHOMY Mnepioay, Y AKOMY NNaHYETbCS
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3aCTOCOBYBAHHS BCTAaHOBJIOBAHMX MiCLEBMX MOAATKIB Ta 360piB abo
3MiH (nnaHoBuMi nepioa). B iHWOMY pasi HOpMK BiANOBIAHMX pilleHb
3aCTOCOBYBANMCA He paHille noyaTky 61oaXeTHOro nepioay, WO HacTae
3a NNaHOBMM MepiogoM. Y TOMY X BUNAAKY, SKWO MiCLeBa pasa He npu-
MHANA pilleHHS NPO BCTAHOB/IEHHS BiAMOBIAHMX MiCUEBMX NOAATKIB i
360piB, WO € 060B93KOBMMM 3rigHO 3 HopMamu [MK YkpaiHu, Taki nogat-
KW [0 NPUAHATTS pilleHHS CnpaBnsnncs, Buxoaaumn 3 Hopm MK Ykpainu
i3 3aCTOCYBAHHAM iX MiHIManbHWX CTABOK, A NJ1aTa 3a 3eMJIK0 Cnpasnsna-
€1 i3 3aCTOCYBaAHHAM CTABOK, SKi Aisnn go 31 rpyaHsa poky, WwWo nepenye
6t0mKeTHOMY nepiody, B SIKOMY NaHyBanocCs 3aCTOCYBAaHHA niatv 3a
3eMn10. YKasaHi npaBmna KOpecnoHAyBanMCs 3i BCTAHOB/IEHUM Y 3aKOHi
NPUHUMNOM CTabiNbHOCTI NOAATKOBOro 3akoHopascTBa. OaHak, HopMa
npo 060B’A3KOBE WOPiYHE NPUAHATTS MiCLEBUMM padaMu pilleHb Npo
BCTAHOBJ/IEHHS MiCLEBUX NOAATKIB i 360piB BUrNa4ana He 30BCiM Noriy-
HOI 3 TOYKM 30PpYy NOTPEOU TaKMX LOPIYHWUX pilleHb Y BUNAAKY, KOAU
($aKTMYHO 3MiH A0 NOPSAKY CNPAaBASHHS MiCLeBMX NOAATKiB, CTABOK Ta
iHWKMX eneMeHTiB NoAaTKy Npu LboMy He BHocunocs. [pu LboMy HeCBO-
€4acHe NPUNHATTS MiCLEBMMM pafaMu BiANOBIAHWX pilleHb MPU3BOAM-
N0 4,0 BUHWKHEHHS CMOpPiB MiXK MOAATKOBMMM OpraHamu Ta NiaTHMKaMu
NoAaTKiB, @ TAKOX L0 BTPAT MiCLLEBOro OoaXeTy.

Sk cnywHo 3a3Havae M. Bonoxosa, 3 orngay Ha npouecu feueHTpani-
3auii, siKi BigOyBatoTbCa B AepyKaBi, 3 ypaxyBaHHAM 3pOCTaHHA poni Tepu-
TOpianbHMX rPOMaf Ta iX PiHACOBOI CaMOCTIMHOCTI, M1aTHMKaM NoaaTtkiB
He BapTO HeXTyBaTM aHaNi3oM MicLeBMX NOAATKIB i 360piB Ta Minbr no
iX cnnaTi npu 34iMCHEHHI NOAATKOBOrO MaaHyBaHHSA. [igBuweHHs poni
MiCLLeBMX MOAATKIB i 360piB Ta 30iNblUEHHS YaCTKM OOXOAIB 3a iX paxyHOK
€ TO/IOBHMM HaMpsIMKOM 3MiLHEHHS MiCLEBUX OHOOKETIB, PO3LUMPEHHS
(iHaHCOBOI aBTOHOMIi perioHiB [97, €.62]. |HWIi HAayKOBLi CTBEPOXYHOTb,
L0 CBOEYACHA i AOCTOBipHA iHdopMaLis 3 0bniky MicueBMx NOAaTKiB i
360piB € HEOOXiAHOM A9 aHANI3Y pe3ynbTaTiB PYHKLIOHYBAHHSA Nianpu-
EMCTBA, WO YHEMOXJIMBUTb BUHUKHEHHS MOMWIOK Y ManbyTHbOMY, AACTb
3MOry NiAMPUEMCTBY ONTUMI3yBaTh NOAATKOBE HAaBAHTAXEHHS Ta 3pobu-
TW CBi BHECOK Y PO3BUTOK PEriOHY, OCKiNbKM CNaavyeHi NoAaTku € O4HUM
3 OCHOBHMX Ikepen GiHaHCyBaHHS MicLeBux b6roaxeTis [263, ¢.785].
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TakMM 4MHOM, 3aCTOCYBaHHS MOAATKOBMX Mifibl € OAHMM i3 HaW-
6inbl fieBnx Ta edeKTMBHUX 3ac06iB MOAATKOBOro maaHyBaHHs. Kpim
NoAaTKOBMX MNifbl, IHCTPYMEHTApiM NAaTHMKA NoAaTKy Npu 34INCHEHHI
ONTMMI3aLii ONOAATKYBaHHSA BK/OYAE B cebe MOXIUBICTb BUKOPUCTAH-
HA nepenbayvyeHMx 3aKOHOM iHLMX NOAATKOBMX NpedepeHLin, Taknx aK
BMKOPUCTAHHS CrevliasbHUX MOAATKOBMX PEXUMIB, OTPUMAHHS BiACTPO-
YeHb i pO3CTPOYEHb CNJIATM NOAATKOBMX 3000B3aHb Ta iHWi. MeTolo 3a-
CTOCYBaHHS NOAATKOBMX MiNlblr € 3a6e3neyYeHHs NPUHUMNIB COLianbHOI
CNpaBeLNUBOCTI MOAATKOBOrO 3aKOHOAABCTBA, @ TAKOX CTUMY/OBAHHA
PO3BUTKY iIHBECTMLiIM Ta iIHHOBALLIN.

2.3. 3HaueHHS CyA0BOi NPaKTUKU
AN9 34iMCHEHHS NOAATKOBOrO MJ1aHYBaHHS

OnHMM i3 OCHOBHMX HeJoNiKiB NOAATKOBOr0 3aKOHOAABCTBA YKpai-
HW € KONIi3iMHWIA XapaKTep MOro NpaBoOBMX HOPM, MOXJIMBICTb iX HEOA-
HO3HAYHOro TnyMauyeHHs. Jk Haronowye M.JpoleHKo, HeY3romKeHiCcTb
NOAaTKOBOr0 3aKOHOAABCTBA 3 iHLWMMM 3aKOHOAABUYMMM 1 HOPMATUB-
HMMM aKTaMu; HepaLioHanbHa cMCTeMa MOAATKOBMX MiNbr, KA CrpUsE
MOPYLUEHHIO NPUHLMNIB CNPaBEAMBOCTI B ONOAATKYBAHHI Ta 3HMXKEHHI
dickanbHoi eeKTMBHOCTI OCHOBHMX NOAATKIB; HECTAbINbHICTb MOAATKO-
BOI0 3aKOHOAABCTBA, L0 0OMEXYE MOXK/IMBICTb POPMYBaHHS CybEKTAMM
rocnofaptoBaHHa GiHAHCOBOI Ta EKOHOMIYHOT MONITUKM HA CepeaHbo- i
[LOBrOCTPOKOBI nepioan, — BCe Lle HeraTMBHO MO3HAYAETbCA HA poboTi
CybexTiB NiANPUEMHULLKOI AianbHOCTi [484, c. 3]. Mopsa 3 uMM NpaBoBi
NPOranuHu i KoNisii MOXyTb BUKOPUCTOBYBATUCS NAATHMKAMM NOAATKIB
y CBOK KOpPUCTb ANF 3MEHLEHHs noaaTtkoBux Butpat. OgHak BMKOpPH-
CTAHHS Takmx 3acobiB, @ TAKOX iCHYBaHHS iHLIMX HELONIKIB NOAATKOBO-
ro 3aKOHOA,ABCTBA 4aCTO BeAyTb A0 BUHUKHEHHS MPaBOBMX CymepeyoK
MiX MNaTHMKaMM NOAATKIB i MOAATKOBMMM opraHamu. Y cratTi 17 MK
YKpaiHu, IKa BU3HA4Ya€ NpaBa NiaTHMKIB NOAATKiB, nepeadayeHo npaBo
OCKapXXyBaTu B NOpaAKy, nepenbayeHoMy 3aKOHOM, pilleHHs, aii (6es-
LiSNbHICTb) KOHTPO/OKYMX OPraHiB Ta ix nocagosux oci6. KoHdNikTHi
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CUTyauii WoAo 3acToCyBaHHS MOAATKOBOrO 3aKOHOAABCTBA MJIATHUKM
MoAaTKiB Ta NOAATKOBI OpraHM HanyacTiwe BupilyoTb y cyaax. Ockap-
YKEHH$ pilleHb KOHTPO/OKYMX OPraHiB y CyLOBOMY MOPSAKY MOXHA
po3rnsagaTtu, no-nepuue, Sk Cnocid y3rogkeHHs noaaTtkoBoro 3060B4-
3aHHS$1, N0-Apyre, K Cnocib BMpilleHHS NOAATKOBOro CNopy Ta, No-TPETE,
SIK FrapaHTilo 3aXMCTy NpaB Ta cBoboA NnaTHMKIB nopatkis [452, c.116].
Y TakMx CUTyaLisX 3pOCTa€E ponb CYyA0BOro NpeueneHTy, SKMIM ANns nnat-
HMKa B HEOOHO3HAYHMX MPABOBMX CUTYaLLiIX MOXeE CTaTW NEBHUM Opi-
€EHTMPOM Yy MPaB0O3aCTOCYBaAHHI.

SK cnpaBeasiMBO 3ayBaXKyHTb YKPAIHCbKi AOCIAHUKM, MUTAHHS BU-
pilleHHS MOAATKOBMX CMOPIB € OAHMM 3 KJIOYOBUX Ha WXy GopMmy-
BaHHS [LIi€EBOr0 MexaHi3aMy noAaTkoBOro NiaHyBaHHS B YKpaiHi, agxe
LNs oro CTopiH (Hacamnepepn Aasa niaTHWKa noaaTtkiB), Mae Heabuske
3HaYeHH$ NOPSAOK PO3BM3aHHSA KOHMIKTY B pasi MOro BUHUKHEHHS. |H-
LWMMU CNOBaMMU, Lie € BaX/IMBMUM eNleMeHTOM y npoueci nobyaosu cTpa-
Terii N0AATKOBOro nnaHyBaHHs [77, c. 141-142].

M. >KepHakoB HAronowye, Wo Npupoaa KOHMNIKTHOCTI B MOAATKO-
BOMY MpaBi NONSra€e B AOCUTb BiLOMOMY HayLi NPOTUCTOAHHI My6AaivHO-
ro M NpuBaTHOrO iHTepeciB. 3 04HOro 6OKy, KOXXHUI iHAMBIA AbaE Npo
36epexxeHHs BMacHOro L06pobyTy, i BUNYYEHHS KOLITIB 3 MOro BNACHOCTI
OYEBUIHO NEXMTb M03a MEXAMM MOro eKOHOMIYHUX iHTepeciB, 3 iHLIOro
- Ny6nivyHNM iHTepec y 3abe3neyeHHi 6naramMm 3araibHOro KOPUCTYBaH-
HSl LOCATAETLCS NepeaycCiM WasgxoM QiHaHCyBaHHS 3@ paXyHOK NoAaTKiB
[186, c. 24]. Mpouec NOAATKOBOro NAAHYBAHHS i HAMAraHHs NIaTHKWKA
OMTMMI3yBaTU MOAATKOBE HABAHTAXEHHS, BUKOPUCTOBYKOUM [03BONEHI
3aKOHO/[IAaBCTBOM MEXaHi3Mu, He MOXe BYTU NPUUMHOK BUHUKHEHHS MO-
[LaTKOBOrO KOHMMIKTY. FK 3a3Haya€e BKa3aHMI HaykoBelb, Tpeba 4iTko
pPO3MEXO0BYBAaTU YHUKHEHHSI Bif, OMOAATKYBAaHHS Yepe3 3aCTOCYBaHHSA
NOAATKOBOro MaHyBaHHS, po3pobneHHs npoueayp Ta 34iMCHEHHS No-
BeLiHKM Ha NiACTaBi YUHHMX 3aKOHOLABUYMX HOPM Ta YXUJISIHHS BifJ Ono-
[aTKyBaHHS 4Yepe3 MopyLleHHs MoAaTKOBOro 3akoHoAaBcTBa. [lepuwa
CUTYyauis HaBPAL YM € MIACTABOK NOPOAXKEHHS MOAATKOBOr0 KOHMAIKTY.
3po3yMino, Lo NeBHi CynepeyHoCTi MOXYTb BiABYBaTMCS, OCKiNbKM Haa-
XO[)KEHHS KOLUTIB Bif MOAATKIB, ike nepeabdayanocs, He byae 36iratucs
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3 peanbHUMK, Wo 0O6YMOBUTb KOPUTYBaHHS BMAATKIB. Ane noaaTKoBOI
KOHMNIKTHOCTI, NOpYyLIEHHS NOAATKOBOIO 3aKOHOAABCTBA B LM cUTyaUii
B6auatnca He byne. Came nNoaaTKOBMIA KOHMAIKT Ta MiACTaBM NOAATKO-
BMX CMOPiB NOB%3YIOTbCS 3 APYrok CMTyaui€to, besnocepenHiMm nopy-
LIEHHAM MOAATKOBOro 3akoHoaaBcTea [186, c. 52].

Bu3Hauatoum cyTb MOHATTS NOAATKOBOTO Clopy, B. Tunbumk 3a3Havae,
wo ue dopma BUpilLeHHS KOHPNIKTIB (MpOTUpivYs iHTepeciB) y cdepi
NOAATKOBMX MPABOBIAHOCUH, IKa Ma€ NybAiYHMI XapakTep, BUHWKAE
MK OEepXaBOK i MAaTHMKaMM NOAATKIB YM iHWIMMM YYaCHMKaMK MNo-
[ATKOBMX NPaBOBiAHOCKH 3 NPUBOAY 3aCTOCYBAHHA HOPM MOAATKOBOIO
npaBa, BUPIiLWYTbCS YITOBHOBAXXEHUM HOPUCAMKLIMHMM OPraHOM y npo-
uecyanbHoMmy nopsaaky [414, c. 113]. Hatomictb A. Byuuk nig nogaTko-
BMM CMOPOM PO3YMi€ MPABOBIAHOCUHM, Ki BUKJIMKAHI PO36iXKHOCTAMM
B N0O3umLisx CyOEKTIB NOAATKOBMX NPABOBIAHOCUH CTOCOBHO B3aEMHMX
npas Ta 000B3KIB WOAO 33aCTOCYBAHHA MOAATKOBOrO 3aKOHOOABCTBA,
WO BMPILIYIOTbCS B aAMiHICTpaTMBHOMY Ta/abo cyaoBoMy nopaaky [83,
. 149]. Y uinoMy norogxyrumnch i3 BKazaHMMMU BU3HAYEHHSMM, 3ayBa-
KMMO, WO NOAATKOBUIA CNip MOXE BUHUKHYTU He Tiflbku Yepe3 po3bix-
HOCTI 080 3aCTOCYBaHHS MOAATKOBOrO 3aKOHOAABCTBA, A M, 30KpeMa,
y 3BI3Ky i3 NpOTMNPaBHOK MOBEAIHKOK CyO€eKTa NOAATKOBMX MPaBO-
BiZHOCUH YU iHWMMM LOpUAMYHMMUK DakTamu. Ak 3a3Hadvae K. KoHrowko,
NOAATKOBI CMOPM BUHMKAKOTb i3 pSAY MPUYMH — KOMM MPOTUCTABAAIOTLCA
iHTEepecu Ta HaMipu cyOeKTiB NOAATKOBMX BifHOCKH, KOJIM LLOMYCKAETLCS
YMUCHE MOpYLUEeHHS MOAATKOBOro 3akOHOAABCTBA abo, HAaBMaKM, KoM
Take NOpYyLeHHS AOMYCKAETbCS BHACNIAOK HEAO0CKOHANOro NpaBoBOro
MEXaHi3My, WO peryne B3aEMOBIAHOCUHM MiXK NNATHUKOM MOAATKIB Ta
KOHTPONIOKYMM OpraHom [226, c. 58].

Y Teopii N04aTKOBOro nNpaea NoOAAaTKOBI CMNOPU KNACUIiKyHOTb 3a pi3-
HUMKM KpuTepiamu. O. ByumHCbKUIA CTBEPAXYE, WO Knacudikalis nogat-
KOBWX CMOpiB € HEOOXiLHO YMOBOK LOCNIAKEHHS IXHbOI CYTHOCTI, a Ta-
KOX BM3HAYeHH$ NOpsAKY Ta MeXaHi3My BMpiLleHHs umx cnopis [84, ¢.48].
[. Mansipuyk 3a3Hayvae, Wo Hanbinblw AOLINbHUMM Ta OCHOBHUMM KpuTe-
pisiMK, 32 IKMMU MOXHA KNnacudikyBaTM NOAATKOBI CMOPM, € HACTYMHI —
cybexT (iHiLiaTop cnopy), npeamet cnopy, niacrasu cnopy [256, ¢.350].
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NOAATKOBOrO njiaHyBaHHA

3anexHo Big, iHiLiaTopa cnopy, B. Hazapos Buainse Tpu rpynu cnopis:

Cnopw, SKi BUHMKAKTb 3 iHiLiaTMBKM NIAaTHUKIB NogaTkis, 360piB
YM 0OOBAI3KOBMX MNATEXIB;

CMopW, LLO iHILiFOKTHCS KOHTPOJTYMMM OpraHamy;

CNopMU, LLO iHILIOTLCS IHWKUMM CyBEKTaMM NOAATKOBUX MPaBO-
BIAHOCKH [273, C. 26].

3anexHo Big nigctaB ockapxxeHHs, O. YBapoBa BUAINSE TaKi BUAM
noaaTKoOBMX CNOPIB:

OCKapXXeHH$N CyMM NOAATKOBOro 3060B'93aHHS, BU3HAYEHOro no-
[LATKOBMM OPraHoM 3a MpUYMHAMM, HE MOBI3aHUMM 3 NOPYLLUEH-
HSM MOAATKOBOrO YW iHLIOTO 3aKOHOAABCTBA;

OCKapXXeHHS CyMW MOJATKOBOro 3000B3aHHS Ta/abo wTpad-
HWMX CAHKLiM, BUSHAYEHNX NOSATKOBMM OPraHOM Y 3BS3KY 3 BU-
SBIEHHSIM MOPYLUEHHS 3 6OKY NNaTHMKIB NOAATKIB BUMOT NOAaT-
KOBOrO YM iHLIOr0 3aKOHOAABCTBA;

BiAMOBA B HaJaHHI BrooxeTHOro BigwkoaysaHHa MN1B;
OCKapXXeHH BWMMOrM MpO CniaTy: NoAaTKoBOro 3060B%13aH-
HS, SKe MIAaTHMK NoAaTKiB Y3roAMB y NOAAHIM HUM MOAATKOBIN
[Lleknapauii, ane He CnNNaTMB Y BCTAHOBJIEHI CTPOKM; y3romxe-
HOi CyMM rpowwoBOro 3060B'13aHHS, BUSHAYEHOTO NOAATKOBUM
OpPraHoM y noaaTkoBOMY MOBIAOMJIEHHI-PillEeHHI, SKe NAaTHMK
NoAaTKiB He CMIAYy€e B YCTAHOBNEHI CTPOKMU;

OCKapXXeHHS iHAMBIAYaNbHOI MOAATKOBOI KOHCYbTaLii (@00 Bia-
MOBM B ii HafaHHI);

OCKap>XEHHS1 HOpMaTMBHO-NPaBOBOro akTa y chepi onoaatky-
BaHHS;

OCKapXeHHA filh abo 6e34ianbHOCTi NOAATKOBOrO OpraHy;
OCKapXXeHHA pilleHb i Ail, WO 34iMCHIOTbCSA NOAATKOBMM Opra-
HOM Nif, Yac nepeBsipku;

BMMOra Npo MoBHE BiALWKOAYBAHHSA 30MTKIB (LUKOAM), 3aBAAHMX
HEe3aKOHHMMU figMu (6e34i9NbHICTI0) KOHTPOIOKYMX OpraHiB
(ixHix mocapoBmx ocib) [423, c. 5-10].

|. LIBETKOB B 3aneXHOCTI Bif NiacTaB BUHUKHEHHSA MOOATKOBUX CMO-
piB BM3HAYAE Taki OCHOBHI BMAM:
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- CMopu 3 MPaBOBMX MUTaHb, TOBTO MPOTUPIYYS, SKi BUHMKAIOTb
MiX NIaTHUKOM NOAATKIB i NOLATKOBMMM OpraHamu LLOAO Heo-
[HO3HAYHOrO TNIYMaYeHHS i 3aCTOCYBaHHS OKPEMUX HOPM MaTe-
pianbHOro npasa;

- crnopu 3 npusoay ¢akTis. Lle cnopu, y SKMX BUHUKHEHHS Npo-
TUPIY MiX MNATHUKOM i MOAATKOBMM OpPraHOM MOPOLXKYETbCS
BMHUKHEHHAM (aKTiB, 9Ki CTOCYIOTbCS MPSIMOro YM HEMnpsMoro
BiAHOLWEHHS A0 0NOAATKYBAHHSA rOCMOAAPCHKOI AiSNbHOCTI Ta-
KOro MnaTHWKa;

- MpouecyanbHi CMopw, Y SKUX NAATHUK NOAATKIB MOCWUMAETHCS
Ha [OonyweHi NOAATKOBMM OPraHOM MOPYLUEHHS BCTAHOBNEHOI
npoueaypu NoaaTKOBOro KOHTPO/IO UM MPOBALXKEHHS Y Cripa-
Bax Npo MopyLeHHs NOAaTKOBOro 3aKkoHoAaBcTBa [451, c. 3].

Lo x cTocyeTbcs 03Hak nogaTtkosoro cnopy, To [. Opaxenawsini
BUAINSE TaKi:

- CMpSIMOBAHMM HA 3aXMCT i BiAHOBIEHHS MOPYLUEHOrO (OCNOPHO-
BAHOr0) NpaBa, a TakoX 3anobiraHHa MOro NopylleHHs B Mo-
LanbLIOMY;

- CMpSIMOBAHMI HA BUPIiLLEHHS IOPUAMYHOIO KOHMAIKTY 3 NpUBO-
Ly peanisauii npaB i BUKOHaHHS 060B3KiB;

- CMpsIMOBAHMI Ha 3abe3neyeHHs CTabinbHOCTI yMOB peanisadii
NpaBOBOi HOPMM Ta OMTMMI3aLLil0 MPAaBOBOr0O PerynioBaHHS;

- po3rnag, crnopy ynoBHOBaXKEHUM OPraHOM AepyKaBHOi BnaaM 3a-
6e3neyye cTabinbHiCTb MPaBOBOI cMcTeMu cycninbeTea [288, c. 15].

[pn BUCBITNEHHI 3HAYEHHS CY[,0BOI NMPAKTUKKU MpPU 34iIACHEHHI no-
[LaTKOBOTrO MaHYBaHHS, AUCKYCIMHUM cepef, HayKOBLiB Ta MNPakKTUKIB €
MUTaHHSA, YU MOXE MO3MLIA Cyny B NOAATKOBOMY CMOpi pO3rnsaaTmcs
K HOpMa npaBa, 060B913K0Ba A0 3aCTOCYBaHHS, HACKINbKM TaKi NO3uMLii
BPaXOBYOTbCS CyOEKTaMM NMOAATKOBMX MPABOBIAHOCUH Y CBOIl AiaNb-
HOCTi Ha NPaKTUL,i, IKOK MipO MAaTHMK NOAATKIB MOXe BUKOPWUCTOBY-
BaTM NPaBOBi NO3MLii CyaiB Npu 34iMCHEHHI MOAATKOBOIO NAaHyBaHHS.

[paBoBa cucTemMa YKpaiHuM He BM3HAE CyOOBi pilleHHS HaLiOHanb-
HUX CyLiB K Lxepeno npasa. OoHak, Ha AyMKY AesKUMX HAyKOBLiB, Npa-
BOBa ifesi, chopMynboBaHa B MPABOBIM MO3uLIi Cyay, MAE OpUAUYHE
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3HAYEHHS$, K NPaBUJI0, MOBTOPHOBAHWIA XapaKTep i B Cuy 3abe3neyeHHs
€AHOCTI CY[,0BOI MPAKTUKM € HE UMM iHLUMM, SIK HOPMOHO MpaBa, Xxo4a i He
3akoHogpaByoro pisHs [70, c. 113].

BepxoBHuit Cyn, BpaxoBytoun 0Co6AMBOCTI NOAATKOBMX NPaBOBIA-
HOCMH, 3aCTOCYBaHHS NOMOXEHb NOLATKOBOrO 3aKOHOAABCTBA YMOBHO-
BaXXEHMMM OpraHamu, 3MiCT NOpPyLEHUX NpaB Ta iHTepeciB Qi3nyHux 1a
IOPUOMYHUX OCiD, MOXe 3LINCHUTM TAyMayYeHHs MOL4ATKOBOI HOPMM Ta
CKNaCTU BUCHOBKM LLLOAO 3aCTOCYBAHHS L€l HOPMUM CYGEKTOM BlIafHMX
MOBHOBaXeHb Ta cyaoM. CknageHi BUCHOBKM LLOAO 3aCTOCYBAHHS MO-
[aTKOBOi HOPMU MOBWMHHI BYyTM 0B6OB3KOBMMM [0 3aCTOCYBAHHSA CyAa-
MW MpU BUPILIEHHI aHANOTiYHUX MOAATKOBMX CMOPIB. 3BaXKalum Ha Ue,
B. InbkoB CTBEPAXYE, O BUXOAAYM 3 HACNIAKIB 3aCTOCYBAaHHS BUCHOB-
KiB, fIKi MICTATbCS B TNYMayeHHAX-BMCHOBKax BepxosHoro Cyay, CTBO-
PIOETLCS HOBE A)KEPeno Npaga, ske Moxe ByTu 3acTocoBaHe cynoM. Bia-
Tak, y pasi Moro He3acToCyBaHHS CyOEKTOM BNAAHMX MOBHOBAXXEHb NpU
MPUMHATTI PilLEHHS Le NPUM3BOAUTMME A0 CKACyBaHHS TaKOro pilleHHSs
B CyLoBOMY nopsaaky [204, c. 119-120].

BignosigHo Ao 4actuHu 5 cratti 13 3akoHy Ykpainu « [lpo cy-
[LOYCTpil i cTaTyc cynniB» BUCHOBKM LLOAO 3aCTOCYBAHHS HOPM MpaBsa,
BMKNageHi y noctaHoBax BepxosHoro Cyny, € 060B93KOBMMM ANs BCiX
CybOeKTiB BNagHNX MOBHOBAXEHb, SKi 3aCTOCOBYIOTb Y CBOIl AiSNbHOCTI
HOpPMaTMBHO-MPABOBMI aKT, LLLO MiCTWUTb BigNoBigHY HopMy npasa. ECI1J1
HEOAHOPa30BO HAro/oLWYE, WO He MOXHa HeLOOLiHIBATU 3aBAAHHS
BMLLMX CyAiB y 3abe3neyeHHi yHi(iKOBAaHOro Ta €4AMHOIO 3aCTOCYBaH-
Ha npaBa (nyHkTM 29-30 piweHHsa y cnpasi «Tynop Tymop npotu Py-
MyHii» (Tudor Tudor v. Romania; 3assa N2 21911/03) Bin 24 6epesHs
2009 poky. Bucoko ouiHO0YM ponb i 3Ha4YeHHS BUMCHOBKIB Ta MpaBo-
BMX MO3MLIN CYyAOBMX OPraHiB, MU BBaXKAEMO AMUCKYCIMHUM TBEPOKEHHS
npo Te, WO iX MOXHAa po3rnaaaTv 6esnocepefHbo K OXXepeno npasa.
AmKe He3Bakarum Ha Te, WO Y 3ragyBaHii HaMK HOpMi 3aKOHY YKpaiHu
«[Mpo cypoycTpii i cTaTyc CcynaiB» AIMCHO 3aKpinneHa iMNepaTUBHICTb
BMCHOBKiB BepxoBHoro Cyany ans iHWwmMx cybeKTiB, BOHA, O4HAaK CTOCY-
€TbCS CaMe MOPSAKY 3aCTOCYBaHHA HOPM NpaBa, TO6TO NpaBua NOBeLiH-
KM, SIKi B)Xe BCTAHOB/EHI Y BiANOBIAHMX AXepenax npaga. TyT He MaeTbcs
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NpO BCTAHOBJ/IEHHSA CYL,0BUM PillEHHAM HOBMX MPaBWI MOBEAiHKM, TOBTO
HOBMX NPABOBUX HOPM.

BnacHe Hi B HopMax KoHcTUTyUii YKpaiHu, Hi B 3aKkoHi Ykpainu «l1po
CyOOyCTpiv Ta CTaTyC CyAAiB» He BCTAaHOBIEHO HOPMOTBOPYY (YHKLiHO
CYLiB, WO € Le OAHMM apryMeHTOM Ha KOPUCTb BMCHOBKY NpoO Te, L0
pileHHsa cyay (MatTbCs Ha YBa3i HaLiOHaNbHI Ccyaun) He Moxe He3noce-
penHbo po3rnaaaTMCs K pkepeno npaea [138,c. 81].Y uboMy KOHTEKCTI
OYEBUOHOK € BiAMIHHICTb i3 piweHHamu €CTMJT, apxe y cT. 17 3akoHy
YkpaiHu «[1po BUKOHAHHS pilleHb Ta 3aCTOCYBaHHS NPaKTUKK €Bponen-
CbKOTro cyay 3 npaB ntoamHm» Big 23.02.2006 N23477-1V 3akpinneHo, wo
CyAM MaKTb 3aCTOCOBYBATM NPUY PO3IMNsAi CNPaB KOHBEHLLIO Ta MPaKTUKY
€CMNN ak pxepeno npaea [339]. BkasiBku npo Te, WO NpakTMKa Hawio-
HaNbHWX CYAiB MOXE 3aCTOCOBYBATUCS SIK I)KEPENO NPaBa, HE MiCTUTbCA
B )XOAHOMY 3aKOHi. Ha aymKy feskmx HayKoBLiB, HaBiTb piweHHs €CIJ
He MaloTb K JKepeso npaBa 060BS3KOBOro XapakTepy B YKpaiHCbKOMY
npasi, agxe oykepeno npaBa He 3aBxan nepenbavae 060B3KOBICTb. Pi-
weHHsa €CMNJT paglue € ineonoriyHo-nNpaBoOBO OCHOBOK 415 CYA0UMH-
CTBa Ta CNPUAKOTb HOPMOTBOPYOCTI AEPXKAaBHUX OPraHiB, HAbIMXauM
HallioHanbHe 3aKOHOAABCTBO A0 cTaHaapTie Pagu €sponu [98, c. 9].

[o Toro x, sk TBepaats [.feTbMaHueB Ta H.bnaxiscbka, cyn nosu-
HeH BpaxoByBaTH BUCHOBKM BepxosHoro Cyay. He cnino cnigyBatu im,
a H6paTv 00 yBaru npu yxBaneHHi pilleHb Nopsg 3 iHWKMMK gxepena-
MW NpaBa: MPaBOBUMM MPUHLMMAMM, MDKHAPOAHUMU aKTaMU, iHWIMMU
BucHoBKaMu BepxosHoro Cyay, KoHctutyuintHoro Cyny Ykpainm, ECIJ1
i, 3BMYarHO, 3aKOHOM. [1piopuTeT pxepen Cyaas NOBUMHEH BCTAHOBUTU
3 ypaxyBaHHAM iXHbOi i€papxii, @ Takox 6epyyun A0 yBaru KOHKPETHi
obcTaBuHK cnpasu [112,¢. 92].

[lesikoto Mipo KaTeropuyHiCTb y HawWin no3uLii Moxe ByTu 3MeH-
LIeHa B TaKiv cuUTyaLii, Konm Cya BUpILLYE NOAATKOBMI CNip, BUHUKHEHHS
SIKOFO 3YMOBWJIO HasIBHICTb MEBHOI MPAaBOBOiI MPOraanMHU, HEBPErybo-
BAHOCTI CMipHWMX NPaBOBIAHOCKH. Y TakKMX BUNaAKax, Ha AyMKy P. Linn-
neniyca, «4ONOBHEHHS NpaBa» K QYHKLIS Cyay AOLiNIbHE, KO 3aKOHO-
[laBelib HEYMUCHO NPUMNYCTUBCS HETOYHOCTI Yy perynoBaHHi, CTBOPUBLUK
nporanuHy abo Konisito y 3akoHoAaBCTBi [456, c. 95-106].
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B3arani, BUKOpUCTaHHA NPOraanH NoAAaTKOBOrO 3aKOHO4ABCTBA pO3-
TNSAAETbCS 9K eDeKTMBHMI 3acib NofaTKOBOro naaHyBaHHS. 5K 3a3Ha-
yae C. ProMiH, HaibBinbLWKNIA eKOHOMIYHUI edeKT AatoTb METOAM NOAATKO-
BOMO MaHYBaHHS, 3aCHOBAHI Ha HAsIBHOCTI MPOraauH y 3aKOHOAABCTBI,
AKi MNaTHUKKM NOAATKIB HAMArarTbCsl BUKOPUCTATU NPU 06YMCNIEHHI TOrO
4m iHWoro noaatky [374, c. 123]. Pa3oM 3 TUM, BUKOPUCTAHHS TaKMX 3a-
CobiB € XapaKTepHOI 03HAKOK PU3MKOBOrO NMOAATKOBOIO MIaHYBaHHS,
LW, SIK Y)Ke 33a3Ha4anocs, Yacto 3yMOBJIOE BUHUKHEHHS CYLOBMX CMOPIB,
TOMY BaX/IMBOK € POSb CYAIB Y PO3B%M3aHHI KOHMNIKTIB, BUKIUKAHWUX
Hey3ro[KeHicTio NoAAaTKOBOro 3aKOHOAABCTBA.

OCHOBHMMK HeponikaMuM MNOAATKOBOrO MpaBa, 338 TBEPOXKEHHAM
J1. TpoimMoBOI, € 1Or0 NIOTiYHI CynepeyHOCTi, BHYTPILLHS HEY3rOAKEHICTb,
noTpeba B O4HO3HAYHOMY TNyMaYeHHi CyOEKTaMM pi3HMX FiNOK BNaam
[419, c. 22]. Ha Hawy aymKy, He KOPeKTHO CTBEPAXKYBATH, LLO NoTpeba B
O[HO3HAYHOMY TIYMaYeHHi € HelONiKOM NOAATKOBOro 3aKOHOAABCTBA.
HaBnaku, 3abe3neyeHHs O4HAKOBOrO TIYMAayYeHHS1 HOPM MOAATKOBOr0O
npaBa € TO MEeTOo, A0 AKOi MOBMHHI MparHyTM cyBEeKTM NOAATKOBOIO
3aKOHOJABCTBA B MPABO3aCTOCYBaHHI Ta MPAaBOTBOPEHHI.

MNpw 3aiMCHEHHI NOAATKOBOMO MAAHYBaHHS 3 BUKOPUCTAHHSAM TaKMUX
3aco6iB, 9K NporaaMHM NOAATKOBOr0 3aKOHOAABCTBA, @ TAKOX NPWU BU-
pilleHHi CropiB, LLO MOXYTb BUMIMBATK 3 LLbOr0, BAX/MBUM € BUKOPU-
CTAHHS 3aKPiNaeHoro 3akoHOA4ABCTBOM MPUHLMNY, BiANOBIAHO L0 SKOTO
BCi CYMHIBW, WO BWM/MBAKOTb i3 HEOAHO3HAYHOCTI HOPM MOAATKOBOIO
3aKOHOAABCTBA, MOBMHHI TIYMAYUTUCSA HA KOPUCTb NIAaTHUKA MOAATKIB.
HacKinbku X AiEBMM € LM NPUHUMN Ha NPaKTMLi? YM QiCHO NaaTHUK
MoAaTKiB y pasi NpaBoBOI KOAi3ii Y4 NPOraanMHM MOXe CMOKiNHO 0bu-
patu 6inbl BUrigHWIA ong cebe BapiaHT noBeaiHkM? Yn Moxe BiH OyTH
BMEBHEHWI Y CYA,0BOMY 3aXMCTi CBOIX MpPaB, IKLWO0 BUHUKHE NOAATKOBUM
cnip? Bianogiai Ha Ui NUTaHHS He MOXYTb 6YTU OAHO3HAYHUMMU.

Mpu 3acTOCyBaHHI Npe3yMmnLii NPaBOMipHOCTI pilleHb NAaTHMKA Mo-
[aTKiB BUHMKAE paf NpobaeMHUX NUTaHb WOA0 TEOPETUYHOro 0BrpyH-
TYBAHHS i MPAKTUYHOrO 3aCTOCYBAHHS BKA3aHOTO NMPUHLMMY.

Hopmoto nianyHkty 4.1.4. nyHkTy 4.1 ctatTi 4 MK YkpaiHu BCTaHOB-
NeHO MPMHLMN Npe3yMLii NpaBOMIPHOCTI pilleHb NAATHMKA NOAATKY,
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CYTb IKOTO MONAra€ y TOMy, WO B pasi, AKLLO0 HOPMA 3aKOHY UM iHLIOrO
HOpPMaTMBHO-NPaBOBOro aKTa, BUAAHOMO Ha NiACTaBi 3aKOHY, ab0o AKLLO
HOPMM Pi3HMX 3aKOHIB UM Pi3HMX HOPMATUBHO-MPABOBMX aKTIB Mpu-
MyCKalTb HEOAHO3HAYHe (MHOXWHHE) TPAaKTyBaHHS MpaB Ta 060BA3KiB
NNATHUKIB NoAaTkiB abo KOHTPO/OKYMX OpraHiB, BHACMiLOK 4Oro €
MOX/IMBICTb MPUMHATU PilLEHHS HA KOPUCTb SK NAATHMKA NOAATKIB, TaK
i KOHTPONOKYOrO OpraHy, pilleHHs! MOBMHHO MPUMMATUCS Ha KOPUCTb
nnaTHUKa nopatkis [314].

BkasaHa Hopma MictuTb B cobi ABi 060B’A3KOBI YMOBM 3aCTOCYBaH-
HS BiANOBIAHOT Npe3yMnuii, aKi NOBMHHI iCHYBaTU OHOYACHO, a CaMe:

— MOX/UBICTb HEOAHO3HAYHOIO (MHOXMHHOIMO) TIYMAYeHHS HOPM
NMOAAaTKOBOro 3aKOHOAABCTBA SIK HA PiBHi 3aKOHIB, TaK i HA PiBHi
NiA3aKOHHWX HOPMATUBHMX AKTIB;

— MOXJ/IMBICTb B pe3ynbTaTi TAaKOro HEeOAHO3HAYHOro (MHOXMH-
HOrO) TNYMAyYeHHS NPUAHATU PilLeHHS SK Ha KOPUCTb MAaTHMKA
MOAATKIB, TaK i HA KOPUCTb KOHTPOJIIOKOYOro OpraHy.

|. Kynenko cTBepoye, WO Ha 3aKOHOA4ABYOMY PiBHi 3aKpinieHui
npiopuTeT iHTepeciB NNaTHWKa NOAATKIB Mepen, iHTepecamMm KOHTPONIo-
FOUMX OpraHiB MpuM HasIBHOCTI OO’€EKTMBHO CMipHOro MpPaBOBOro Moss.
[HWKMMK cnoBaMK, 3aKOHOAABELD 3anNpornoHyBaB CXeMy, BiANOBIAHO 40
SKOi MpW BM3HAYEeHHi MOAATKOBMX 3000B’3aHb BiAMOBIAANBHICTb 3a
CynepeynunBiCTb NPaBOBOro PeryntoBaHHS MOKIAAAETLCS HA AEpXKaBHI
KOHTPOJIIOKOYi OpraHu, @ He Ha NiaTHWKa NoAaTKiB [235,c.223].

0. YBapoBa 06rpyHTOBY€E HaZaHHS NepeBarn HeBNaAHOMY CyOEKTOBI
y BUMAAKY iCHYBaHHS HETOYHOCTEN Yy 3aKOHOAABCTBI BUXOASYM 3i 3MICTY
ctatTi 57 KoHCTuTyLii YKpaiHu, SKOt rapaHTOBAHO KOXHOMY NPaBo 3HATH
CBOI npaea " 060B93kM. Ha AyMKy BKa3aHOro aBTOPa, Taka rapaHTis Hi-
BEJ/IOETLCS HEYITKUM | HETOUHUM DOPMYNIOBAHHAM 3aKOHY [424, c. 132].

Ha pouinbHocTi came Takoro nigxomy nNpy TiyMayeHHi HOpM NoaaTko-
BOIO 3aKOHOABCTBA YKpaiHu Bkasye Takox €CINJ1y piweHHsx y cnpaBax
«CepkoB npotu Ykpainu» (3asa N239766/05), «LLlokiH npoTu YkpaiHu»
(3asBn N223759/03 ta N237943/06). LluMun pileHHIMM 6yno BCTaHOB-
neHo nopyweHHs ctatTti 1 Mepworo npotokony Ao KoHBeHLii, 0CKiNbKM
OpraHu AepXaHoi BNagu Bigaanu nepeBary HauMeHLW CNpUSTIMBOMY TNy-
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MayeHHI0 HaLiOHaNbHOro 3aKOHOAABCTBA, L0 NPU3BEN0 A0 HAKNALEHHS
Ha 3as1BHMKa 00AATKOBMX 060B’A3KIB N0 cnnaTti noaatkis [367].

Pa3zoMm 3 TMM, 0OMH i3 HaMBinbLW NPOrpecuBHMX NPUHLMNIB NOAAT-
KOBOrO 3aKOHOAABCTBA — MPe3yMLii NPaBOMIpPHOCTI pilleHb NAaTHKUKA
NoaaTkiB, He HabyB LUIMPOKOro MPaKTMYHOrO 3aCTOCYBaHHS, 0CO6MMBO
B AiSNbHOCTI MOAATKOBMX OpraHiB. Ha mpaktuui, nepeBaxHa BGinbwicTb
CNipHUX | HEOAHO3HAYHUX MOMOXEHb NOAATKOBOrO 3aKOHOAABCTBA T/1Y-
MaUUTbCS KOHTPOOKYMMM OpraHaMm 3 dicKanbHUM yxunoMm. Motuea-
L€ TAKOi MOBEAiHKM, O4EBMAHO, € HAMip HAMOBHUTU BrOOXKeET, 30iMb-
LWNTK 06Car HaaxXoOXKeHb Big, cnnath nopatkis i 36opie. OgHak, Ha Hale
nepeKkoHaHHS, 36iNblEeHHS HAAX04KeHb A0 BroaXKeTy He MoXe BifbyBa-
TMCS Y CMOCIB, IKUIA BUKJIMKAE MPABOBI CYMHIBM, @ TAaKOX nopyLye abo
0OMeXy€e 3aKOHHI iHTepecu naaTHMKA NoAATKIB. Y LbOMY KOHTEKCTI CAif,
3BepHyTM yBary Ha piweHHa €CIMJ1 y cnpasi BAT «HedTaHas komnaHus
«lOKOC» npotn P® (3asesa N214092/04), y n. 559 akoro 3asHaueHo:
«nepLa i HamBaxnueiwa sumora ctatTi 1 [Mpotokony N2 2 no KoHBeH-
uii nondrae B TOMy, WO Oyab-sike BTPyYyaHHS nybniyHoi Bnaau B 6es-
nepeLwKoaHe KOPUCTYBaHHS BIACHICTIO MOBUHHE BYTM 3aKOHHMM, TOOTO
BTPY4YaHHSI Ma€ BiANOBiAaTV HaLiOHaNbHOMY 3aKOHOAABCTBY i ByTH go-
CTaTHbO 3pO3YMiNnM, W06 AO3BONUTU 3a9BHMKY NepeabdayaTi HaCNigKu
CBOIX Ain» [286]. M. XXepHakoB BBaxae, WO TakMM NiAXi4 NOAATKOBUX
OPraHiB 4acTo MOXHa Le NMOSACHUTM BiACYTHICTIO NepCcoHanbHOI Biano-
BifaNbHOCTI MOCaf0BMX OCiO MOAATKOBMX OPraHiB 3a MOPYLUEHHS Npas
NNaTHMKIB NOAATKIB Ta MPUMAHATTS HUMKM NPOTUNPABHMUX pilleHb. [pak-
TMKa 6araTbOX LMBINI30BaHMX KPAiH i€ LWASXOM NOKNALEHHS HA BUH-
HUX Yy 3aBAAHHI LWKOAM NOCA[O0BMX OCIO He TinbKM AMCLMNAIHAPHOI, a
M MaTepianbHOI B MOpsAKY perpecy BianosiganbHocTi. Omke, N0CcafoBi
0Ccobu opraHiB nyb6aiYHOI agMiHiCcTpaLii, y TOMY YuCAai M NOAATKOBUX Op-
raHiB, poO3yMitouu, WO HE3aKOHHI pilleHHs, Aii i 6e3aisanbHICTb MOXYTb
NPU3BECTU A0 KOHKPETHOTrO HEraTMBHOMO pe3ynbTaTy NepCoHaNbHO Ans
HKUX, ByayTb HAabarato MeHLW CXMAbHUMM 0O iX BUMHEHHS. Takui nmigxin
[l0 BiAMOBIAANbHOCTI AepxKaBu nepen 0cobo K MiXKHAPOAHOro, TaK i
HaLiOHaNbHOro 3aKOHOAABCTBA, MaB OM TaKOX Heabusike NpeBeHTUBHE
3HaueHHs [186, c. 143-144].
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3HaYHO KpaLLOK € CUTyaLiq i3 3aCTOCYBaHHAM CyaaMM MPUHLMNY
npe3yMmnuii NpaBOMipHOCTI pilleHb N1aTHMKa NoaaTkis. YacTo B cynoBux
pilUEHHSX MOXHa 3YCTPITM MOCMAAHHS HA BIANOBIAHI HOPMM, LLO 3aKpi-
NJKTb Ler NpuHumMn. BracHe came B TakMX CUTyaLisix, KOM MA€E MicLe
HEOHO3HAYHICTb TIyMaYeHHs HOPM MOAATKOBOr0 Npaga, CyL MOXe BU-
CTYNWUTU B POJIi NEBHOIO PerynsaTopa, 3anoBHIOKYM NPaBOBY NPOrasiMHy
i BCTAHOB/KOKOYM NPABUIIO, IKMM Yy MaibyTHbOMY Manu 6 KepyBaTmUcs BCi
Cy6’eKTM NOAATKOBMX MpPaBOBiAHOCUH. OgHaK He MOOAMHOKMMU € BU-
nagku, Konm B pasi HEOAHO3HAYHOrO TAYMAYeHHst HOPM MOAATKOBOrO
33aKOHOAABCTBA CyAM Bif MPUMHLMNY Npe3yMnuii NpaBOMIpHOCTI pilleHb
nnaTHMKa MoaaTkiB BiacTynmatTb. lNpu LbOMY CyaM BMKOPUCTOBYHOTb
iHWi NpUHLMNK | NiAXOAM NPU BUPILLEHHI NOAATKOBOro CNopy, 30Kpema
BAAKTbCA A0 CNpoO6 NiHIBICTUYHOrO TYyMayeHHs MPaBOBOi HOPMU YK
3aCTOCOBYHOTb NPABOBi aHanorii. Ha Halwe nepekoHaHHS, Npy BUPiLLEHHi
NoAaTKOBMX CMOPiB NOTPIOHO 3aCTOCOBYBATH He Tiibkn hopManbHO-by-
KBaNlbHE TYMayeHHs MpaBOBMX HOPM (HEAO/IKOM SIKOTO € iCHYBAHHS
pMU3MKYy HeBAanoro BMOOpY 3akOHOAABLEM ClOBeCcHMX GopM), ane I
BPAaxXOBYBATW METY 3aKOHOAABYOr0 peryitoBaHHA BiAMOBiAHMX MpPaBo-
BiAHOCKH. [ly’>ke 4acTo NoAaTKOBi OpraHu Ta CyAM He BPaxoBYHOTb Lii ac-
NeKTn, He OOTPUMYKTHCS NPUHLMIY MPONOPLIMHOCTI B CUTyaUii, KoK
Ha MAaTHWKa MOAATKIB MOKMAAAETbCA HAAMIipHA BiAMOBIAANbBHICTL NO-
PiBHSIHO i3 TSKKICTIO MOr0 MpOCTYNKY Ta TOK LUKOAOH, SIKY BiH Mir 3a-
nofisaTv aepxasi. ICKpaBMM NpPMKAALOM Takoro nigxopy crana Cynosa
NPaKTUMKa BUPILWEHHS CMOpiB LLOAO 3aCTOCYBAaHHS WTPAdHMX CaHKLLM
33 HECBOEYACHY PEECTPALLit0 MOAATKOBMX HAKMALHMX, AKi HE BUAAKOTHCS
nokynusam [326]. besyMoBHO, TYT, Ha Xanb, He MAETHCS NPO 3aCTOCYBaH-
HS NPUHLMAY Npe3yMnuii NPaBOMIipHOCTI pilleHb NAaTHMKIB NOAATKIB.

[MNCKYCIMHUM 3aNMILAETHCS MUTAHHS 3aCTOCYBAHHS aHAnNorii 3ako-
Hy abo aHanorii npaBa B NOAAaTKOBMX NPaBOBiAHOCMHAX, 30KpeMa Npwu
BMpILLUEHHI NoAaTKOBMX CNopiB. HaykoBLi AONYCKaTb MOX/MBICTb 3a-
CTOCYBAHHS aHaNorii B X04i Cy[OBOro po3rnsay Crpas, KOJM MpaBoBe
peryfnoBaHHSA € HELOCTAaTHIM, OAHAK MpU LbOMY CMip He MOXe 3anu-
LaT1CA HeBupiweHuM. byBae Tak, WO SKMIACb BUMALOK B3arasni He ne-
penbayeHunit 3aKOHOM, | Ha HbOrO HE MOYKHA MOLUMPUTM 3aCTOCYBAHHS
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AKoro-Hebyab 3aKOHY, HaBiTb 3a NOAIOHICTIO BiAHOCUH. Cya y TaKOMY BK-
NaaKy BUXOAMTb i3 3ara/ibHUX OCHOB i CEHCY YMHHOrO npasa [43,c. 120].
Mpu BUSABNEHHI HELONIKIB 3aKOHY, 343aTHOrO 3a MOAIOHICTIO cnyryBaTu
KepiBHULTBOM A5 CyAAi, BiAMOBIAHO, 32 HEMOXJ/IMBOCTI CKOpUCTATUCS
QHANOTYHMM TNYMaYyeHHAM (aHaNori€l 3aKoHY) HeobXigHo 3BepTaTuCs
[l0 3arasibHOro CeHcy 3aKoHiB (aHanoria npasa) [470, c. 71].

Ha Halwe nepekoHaHHS, 3aCTOCYBaHHS aHanOorii 3aKOHY YM aHanorii
npaBa B MOAATKOBMX CMOpaX SKWO i MOXe MaTK MicCle B OKpEMMUX BU-
nagkax, To TiIbKW 3 LOTPUMAHHSAM NMPUHLMMNY NPONOPLIAHOCTI Ta, Han-
BaX/IMBILLE, MPUHLMMNY Npe3yMmnLii NpaBOMIpHOCTI pilleHb NAATHUKIB
nofaTtkiB. My BUK/IKOYAEMO MOX/IMBICTb 3aCTOCYBAHHSA CyAaMM aHanorii
3aKOHY YM aHanorii NpaBa, KO TaKMM YUHOM OBFPYHTOBYETLCS pillieH-
H$l, O BUHOCUTBCS HE HA KOPUCTb NAaTHUKA MOAATKIB.

Y uinomy gonyckawuu MOXAMBICTb 3aCTOCYBaHHS aHaOorii 3aKOHy
4yu aHanorii NpaBa CyAaMu, MU BUKHOYAEMO TaKy MOXIMBICTb ANS opra-
HiB MOAATKOBOI CNYXXOM, a[ike 3aCTOCYBaHHS aHANOrii NpaBa Yu aHanorii
3aKOHY KOHTPO/OYMM OPraHOM He y3rofXyBanocb 61 NOBHOK Mipoto
3 BuMoramu u. 2 ct. 19 KoHctutyuii Ykpainu [225]. Takox y nianyHKTi
21.1.1 nynkty 21.1 cratTi 21 MK YkpaiHu nepenbaveHo, Wwo nocagosi
0CO6M KOHTPOIOKYMX OpraHiB 3060893aHi AOTPMMYBATMCA KOHCTUTYLIT
YKpaiHu Ta LigTM BMKJIOYHO Y BiANOBIAHOCTI 3 UMM KofekcoMm Ta iHWwm-
MM 3aKOHaMM YKpaiHW, iHWMMM HOPMATUBHUMM aKTaMMU.

OpHak, y pasi, gKWo npaBoBa NporaaMHa AiMCHO MaE MicLe i NeBHi
NpaBOBIAHOCMHN He BperynboBaHi 3aKOHOM, BaXK/MBO, Wob Ui npora-
NWHKW ByNK CBOEYACHO 3aMOBHEHI YCTaNeHOK CyA0BO NPAKTUKOM, SKa
B TaKMX cuTyauiax 6yna 6 OCHOBHMM OPiEHTMPOM Yy MPaBO3aCTOCYBaAHHI
Lns cyOeKTiB NOAATKOBMX NPaBOBIAHOCKH.

AHanisyloumn cygoBy NpakTMKy 3 MOAATKOBMX cnopis, M. binak Bia-
3HAYaE, WO aKTMBHA NO3MLLISA MNATHWMKIB NOAATKIB i3 3aXMCTY CBOIX iH-
TepeciB MOXe BM/IMBATM Ha 3aKOHOAABYY LisNbHICTb. YCTaneHa cynoBsa
NPaKTUMKa MPOHWKAE B NPAaBOBMI PO3BMTOK HALiOHANbHOI HOPUANYHOI
cucTeMu, TO6TO iCHYHYOI cucTeMM okepen npasa. [0BOpsaYM Npo «npwm-
CTOCYBaHHS» HOPM 3aKOHIB Ta iHLIMX HOPMATUBHMX aKTiB CYLOM [0 pe-
ANbHOTMO XWUTTS, BUPAXKEHE Y BUINAAI NPAaBOBUX MO3ULIM B LOPUANYHMX
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aKTax Cyny, yCTaneHa MpakTUKa € NEPBUHHOK OCHOBOK (OPMYBAHHSA
HaLiOHaNbHOro NpaBsa, BOHa pobuTb Moro «kueumy» [70, c. 113]. Sk npu-
Knaf, MOXHa HaBeCTu CyA0Bi CNOpU 3 MOAATKOBMMM OpraHamu, siKi CBO-
ro yacy Hamaranucs onogaTtkosysaTu 1B onepauii 3 npogaxy kopno-
paTMBHMX NpaB. Konu 3 cyam 3aiHANM OQHO3HAYHY MO3MLLIKO Ha KOPUCTb
NNATHMKIB NOAATKIB, A1 OCTaTOYHOrO BMPilEHHS NpobaeMu [0 3aKOHY
6yNnM BHECEHI BiAMNOBIAHI 3MiHW, Ki YiTKO BCTAHOBWIK, LLLO TaKi onepauii
He € 00€EKTOM 0MOAaTKyBaHHS. HaCcTyNMHUM NpUKN3aLOM MOXHA HaBeCTU
YUCNEHHI CNOPU MiXK MNATHUKAMM MOAATKIB Ta MOLATKOBMMU OpraHamu,
y SIKMX NoAaTKiBLi 3anepeyvyBanu NpaBo MaaTHMKIB NOAaTKiB HA NoaaT-
KoBui KpeauT 3i cnnatv MOB npu BBe3eHHi ToBapiB (061agHaHHS, oc-
HOBHMX (DOHAIB TOLLO) Ha MUTHY TEpUTOPIit0 YKpaiHM Ha YMOBAX OpeHaM.
3apa3 Take NpaBo NJATHUKIB NOAATKIB Y4iTKO nponucaHo B MK Ykpainu.

KpiM npobnemu HemoCTaTHOCTI MPaBOBOr0 peryntoBaHHg, y no-
[laTKOBOMY MpaBi iCHYE TAaKOX MpobfiiemMa 3acToCyBaHHS MiA33aKOHHMX
HOPMAaTMBHMX akKTiB, SKi cynepeyaTb KOHCTMTYUIT i 3aKoHaM YKpaiHu,
a TAaKOX 3araJibHMUM MPUHLMMIAM Npasa. Y CBOiN AiaNbHOCTI NOAATKOBI
OpraHu 4acTo He AOTPUMYHKOTbCS MPUHLMMNIB BEPXOBEHCTBA NpaBa, be-
3anensuiHo 3aCTOCOBYHOUYM TaKMI NiA3aKOHHWIA HOPMATUBHMIA aKT, LLO
TaKOX MOPOMAKYE YNCNEHHI CYA0BI CNopw.

Ak Haronowye M. binak, nyxe BaxknmBeo, Wwob 3aranbHi cyau, pos-
rNAAAYM CNpaBu iHAMBIAYANbHOTO 3HAYeHHS (NPO 3aXMCT CyOEKTMB-
HUX NpaB), He CaMOOBOMeXyBanncsa B NMUTAHHI BiAMOBM 3aCTOCOBYBATU
HOPMATUBHMI aKT, IKUI CynepeynTb 3araibHnM npuHumMnam npasa. Cya,
BCTAHOBJIOKOYMN HEBIAMOBIAHICTb HOPMM, OKPEMUMX MONOXKeEHb KoHCTHTY-
Lii YkpaiHu, Wwngaxom obrpyHTYBaHHS CTBOPHOE KOHKPETM3aLito npaBo-
BOi HOPMM, Ha NiACTaBi SKOI BMPILYETHCS KOHKPETHA CNpaBa i MOXYTb
6yT1 BMpilLeHi iHWIi aHanoriyHi cnpaBu. Taka KOHKpeTU3auis, Ha yMKY
HaYyKOBLS, € HE YMM iHLIMM, K NPaBOTBOPYICTIO, sIka OPMYIOE HOBE
po3yMiHHg npasa [70, c. 116].

CypoBe pileHHs, sike Habyno 3aKOHHOT cnaun, 060B3KOBE 4,0 BMKO-
HaHHS BCiMa CyOekTaMM BiANOBIAHMX NMPABOBIAHOCUH, ane Le CTOCYETb-
CS1 KOHKPETHOrO CMopy i KOHKPETHOI cuTyauii. B iHWil, xou i aHanorivHin
CUTyauii, Ha NPaKTULL HeEMa rapaHTii, Wo cy6eKT NpaB03aCcTOCyBaHHA Ta-
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KM CynoBuiA npeueaeHT 060Ba3koBo Bpaxye. Ocobnneo, Konu cyaosa
MPpaKTMKa MaE CynepeuMBuiA XapakTtep, WO A0BOJ MOWMPEHO B MO-
[aTKOBMX cnopax. HaBiTb HasiBHiCTb abCONKOTHO OYEBMAHOI NO3MUi
CyLOBMX OpraHis, y ToMy uncni 1 BepxosHoro Cyay, He BUKIIOYAE, LLO
NoJaTKoBI OpraHM 6yayTb 3aMaTh NPOTUIEXKHY MO3MLLIKO Y CMOPi 3 KOH-
KPEeTHUM NNaTHMKOM MOAaTKIB.

Pa3om 3 TMM, BNMB Cyf0BOI NPAaKTUMKM Ha NpoL,ec NoAaTKoBOro nia-
HYBaHHS He MOXHa HepoouiHBaTu. Ak Haronowye T. [yceBa, He3Baxa-
H0YM Ha Te, WO NpeLefeHTHI pilleHHS CYyLOBUX OPraHiB BMLLOIO PiBHS He
MaloTb HOPMATMBHOTO XapaKTepy, Ha NPaKTULLI CYAM HMKYMX iHCTAHLIN
y GiNblIOCTi BUNAAKIB KEPYOTbCA UMMM LOKYMEHTaMU AN8 MPUAHATTS
pileHHs B aHanoriyHux cnopax [157,c. 182].

YcTaneHa npaBoBa NO3uLiS CyA0BMX OPraHiB 3 BUPILLEHHS KOHKPET-
HUX CNOpPIiB HafA€E MNATHWMKY MOAATKIB YNEBHEHOCTI, WO B pasi BUHMK-
HEeHH$1 KOHMNIKTY 3 NOAATKOBUMM OpraHamu BiH MOXe pO3paxoByBaTH
Ha YCMilHWM 3aXMCT CBOIX iHTepeciB y cyai. Lle Mae cyTTeBMIA BNAMB Ha
BMOip BapiaHTy NoBefiHKM B MPOLECi MOAATKOBOrO NaaHyBaHHS.

[MOpiBHSAHO 3 IHWKWMKW MEeXaHi3MaMM 3aXMUCTy NPaB Ta 3aKOHHMUX iH-
TepeciB N1aTHMKIB NOAATKIB, 30KpeMa, NpoLeaypoto aaMiHiCTPaTUBHOIO
po3rnaay CKapr, CyA0BWI 3aXMCT MAE psaf, CYTTEBMX NepeBar.

Sk 3a3Havae H. XaMaHeBa, nepeBaru Cy4oBOro KOHTPOJIO 3a 3abe3-
NMeYeHHsIM 3aKOHHOCTI Y cdhepi BUKOHABYOi BaAM NOASratoTb Y 3HAY-
HOMY 3MEHLUEHHI MOXJIMBOCTI HEOOEKTMBHOIO BiZAOMYOr0 BMJMBY Ha
KiHUeBe BMpiweHHa nuTaHHs. Cyn gBnse coboro cneuianbHUIA OpraH,
O 3A4iMCHIOE KOHTPOJIb 32 3aKOHHICTIO. BiH He3anexHui Big, yCix rinok
BNagM i HaZiNeHWUM KOHCTUTYLIMHUMM FapaHTiIMM MOro He3anexHOoCTi.
BiocyTHicTb y cyny gkoi-Hebyab BiLOMYOI 3auikaBneHOCTI, nignopsa-
KYBaHHS MOrO TiIbKM 3aKOHY, LUIMPOKA [NACHICTb 0BroBOpPEHHS, YyCHe 1
6e3nocepefHE AOCNIAXKEHHS BCiX 06CTaBMH, 3MaranbHiCTb NpoLecy, Ae-
TasibHa NpoLecyanbHa pernamMeHTaLis CyooBOro po3misay i NpURHATTS
PileHH$, a TAKOX iHLLi LeMOKPaTUYHI NPUHLMNN CYLOYMHCTBA € 3aralib-
HOBM3HaHMMM NepeBaramun CyLoBoi npouenypu. [POMaasHUH i aepxas-
HWI opraH (mocagosa 0coba) 6epyTb y4acTb y CNpaBi B IKOCTi CTOPIH, LLO
MaloTb PiBHI MpoLecyanbHi npaBa Ta 060B'3ku [447, c. 69].
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MNpwv 34iACHEHHI NOAATKOBOrO MaaHyBaHHS, 0COBAMBO PU3MKOBOTO,
Ta 3aCTOCYBaHHI NpU LbOMY CYA0BOI MPaKTUKM, NATHWKY NOAATKIB CNif
BPaxOBYBATU OCHOBHI 3aCafy Ta NPUHLUMMM 34IWCHEHHS agMiHICTpaTMB-
HOro CYAOYMHCTBA, @ TAKOX NPOBAEMHI NWUTAHHS, SKi BUHMKAOTb MpU
uboMy. Tak, y 6araTbox BMNagKkax BMHWUKAKOTb PO3OiXKHOCTI Npu 3acTo-
CyBaHHi NpaBuA [0Ka3yBaHHS, 30KpeMa 060B'A3Ky NOAATKOBOrO OpraHy
CaMOCTIMHO [LOBECTM MPABOMIPHICTb CBOrO PilleHHS, @ 3 iHWOro HOKYy,
3aCTOCYBaHHA OOKTPUHM PO3YMHOI 00QYHOCTI MnaTHMKA nopaTkis. Ta-
KOX MatTb MiCLe HEeOAHO3HAYHI NiAX0AM MPY BU3HAYEHHI CMiBBigHO-
LUEHHS NPUHLMMY 3MaranbHOCTI 3 04HOr0 60Ky Ta NpuHLMNY odiLiiHOro
3'CyBaHHS BCiX 06CTaBMH CNpaBu CyAOM — 3 iHLLOrO.

Yka3aHi npuMHUMNM Ta 3acaam HeobxiaHO po3rnaaaT Yepes nNpusmy
cneumdiky 3aCTOCYBAHHS We O4HOMO NPUHUMMY aAMIHICTPAaTUBHOIO Cy-
[OYMHCTBA — NpMHUMNY piBHOCTI cTOpiH. Y piwenHi €CMJ1y cnpasi «Ca-
noB npoTu YkpaiHu» (3asBa N2 65518/01, n. 87) 3a3HaueHo, Lo NpuHLMN
PiBHOCTI CTOpiH Yy NpOLECi € NlLe OAHWUM 3 eleMeHTIB BinbLl WKMPOKOro
NOHATTS CMpPaBeaMBOro CyAOBOr0 PO3rnaay, ke TakoX BK/OYAE PyH-
[aMeHTanbHWUI NPUHLMN 3MaranbHOCTI npouecy [366].

41. bepHastok BiA3HaYaE, WO, BUXOAAYM i3 CUCTEMHOIO aHanNi3y HOpM
KAC YkpaiHu, MOXXHa MpUATU 00 BMCHOBKY, WO B aAMiHICTPAaTUBHOMY
CYLOYMHCTBI 06car npouecyanbHUX npas Ta 060B%3KiB cybekTa Bnaa-
HUX NMOBHOBAXXEHb BiApi3HSIETLCA Big 06CsATy npaB Ta 060BA3KIB iHWMX
Yy4YaCHMKIB MpOLECY Ha KOPUCTb OCTaHHIX. [1eBHa BiAMIHHICTb y npoue-
CyanbHOMY CTaTyCi CybeKTa BNafiHMX NOBHOBaXeHb, NnepeadayeHa npo-
LlecyanbHMM 3aKOHOM Ta 3yMOBJIEHA 3aBAAHHSM afIMiHICTPAaTUBHOIO Cy-
[LOYMHCTBA, HE € AMCKPUMIHALIMHOK (He CynepeynTb KOHCTUTYLIMHOMY
NpUHLUMAY piBHOCTI). Lle NiaTBEepAXYETLCSA TUM, LLLO TaKa BIAMIHHICTb Ma€
06€eKTMBHE Ta paLioHanbHe 06rpyHTYBaHHS, TOGTO nepecnigye neritu-
MHY MeTy Ta Ma€ pO3yMHe CMiBBiAHOLWEHHS MiX 3aCTOCOBaHMMM 3aCO-
6amu Ta nepecnigysaHot MeTow [65, c. 107].

3 ornagy Ha BKasaHy cneumdiky NpUHUMMY PiBHOCTI CTOPIiH, OAHI-
€10 3 HAWBAX/IMBILWMX FapaHTIM 3aXMCTy MpaB Ta 3aKOHHWUX iHTepeciB
NNaTHMKIB MOAATKIB Y aAMiHICTPAaTUBHOMY CYAOUYMHCTBI € BU3HAYEHUMN
npoLecyanbHMM 3aKOHOM 000B%MI30K [0Ka3yBaHHS MOOATKOBMM Op-
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raHOM MPaBOMIPHOCTI MPUWHATONO HMM pilleHHs. Tak, BiANOBIAHO A0
yactnumn 2 cratti 77 KAC YkpaiHu, B aAMiHICTpaTMBHMX CpaBax npo
NPOTUMNPABHICTb PillieHb, i Y1 Be3aianbHOCTi cybekTa BNafgHMX NOBHO-
BaXKeHb 0DO0B'I30K LLOAO0 A0Ka3yBaHHS MPaBOMIPHOCTI CBOMO pilleHHS,
Lii M 6e3mignbHOCTi NOKNAJAETLCS HA BianoBifava. Y Takmx cnpaBax
CyOEKT BNagHMX MOBHOBAXEHb HE MOXE NMOCUNIATUCS Ha A,0Ka3M, AKi He
6ynn nNoknageHi B OCHOBY OCKApXXyBaHOTO pilleHHS, 3@ BUHATKOM BW-
nagKis, KOAWU BiH foBefe, Wo HUM BYNI0 BXMTO BCiX MOX/IMBUX 3aXO0AiB
LANS iX OTPUMAHHS 00 NPUMAHATTS OCKAPXXYBAHOrO PilleHHS, afe BOHM
He BynM OTPMMaHI 3 HE3ANEXHMUX Bif HbOrO NpUYMH. BignosigHi Hopmu
KAC Ykpainn kopecnoHzyTbcs i3 nonoxeHHsamu K Ykpainum, 30kpe-
Ma 3 HOpMOK NyHKTY 56.4 cTaTTi 54 Wono0 060B3KY AOBEAEHHS Mpa-
BOMIpHOCTi pilleHb MOAATKOBMX OPraHiB Mpu iX OCKApPXXEHHi B agMiHi-
CTPaTMBHOMY MOPAAKY, @ TAKOX BU3HaYeHUM y Nn. 4.1.4 cTatTi 4 kogekcy
NPUHLMAY Npe3yMnuii NpaBOMipHOCTI pilleHb NAaTHUKA noaaTkis. Bu-
3HaKYM TaKUM MiAXiA LiNKOM NPaBUAbHUM i BUNPAaBAAHWUM, MU 3MYLLEHI
KOHCTATyBaTH, WO Ha MPaKTULI Npu pO3rsai NogaTkoBMX CMOPiB Cy-
[laMU1 BKa3aHi 3acagm Wwono 060BA3Ky [0Ka3yBaHHS LOTPUMYHOTLCS He
3aBXAW. 3AiNCHIOYM PU3MKOBE NOAATKOBE NMAHYBAHHS | FOTYHOUMCh 1O
CyA0BOro CNOpY 3 NOAATKOBMM OPraHOM, MIATHMUK MOAATKIB HE MOBUHEH
3alMaTU MacMBHY MO3MLIO, NOKIAAAYMCh T BULLEBKA3aHi NPUHLMNK
i 3acagm. [ly>ke 4acTo OCHOBHY Macy [0Ka3iB, aKi 3400yBatOTbCs B XOA4i
noAaTKoBOro Cropy B CyAi, HAAAE caMe NNaTHUK MOAATKiB, @ KOHTPO-
NIOKYUMIA OpraH 0BMeXy€eTbCS BiA3MBOM Ha MO30BHY 3a5BY UM iHLLIMMMU
3a9BaMu MO CyTi CNOPY, He [O4AKYM MPU LbOMY HANIEXHUX i LOMNYCTU-
MWX A,0Ka3iB MPaBOMipHOCTI CBOrO pilleHHs. K NpaBui0, OCHOBHUM [0-
Ka30M NPaBOMIpPHOCTI pilleHHS MOAATKOBOro OpraHy 3a/MILAETbCS aKT
nepeBipKu, IKMM 32 CBOEID CYTTIO BUPAXKAE TiNbKM CYyOEKTUBHY MO3MLLIKO
nocafoBmx ocib, aki NnpoBoanaM nepesipky, i, 6€3yMOBHO, MEPBUHHUM
[OKYMEHTOM He €. [1pu ubOMy Cflif, BpaxyBaTw, LLLO HOPMaMM NiANYHKTIB
20.1.5 Ta 20.1.14 nyHkTy 20.1 ctatTi 20 MK Ykpaiuu nepenbaveHi mexa-
Hi3MWM OTPMMAHHS NOAATKOBMMM OpraHaMu KOMi AOKYMEHTIB, SKi CBiA-
4aTb NPO NOPYLIEHHS NOAATKOBOIO 3aKOHOAABCTBA, SIKi BNIACHE i MOXYTb
BMKOPUCTOBYBATWUCS 3rof0M Y CyAi K AOKa3M AOBEAEHHS MPaBOMipHOC-
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Ti NPUMHATOrO HMUMM piweHHs. OgHaK, HA MpaKTWLI MOAATKOBI OpraHu
BiANOBIAHI NEPBUHHI OOKYMEHTU SIK LOKAa3W HafAKTb CyAy Oaneko He
3aBXAau. Pa3oM 3 TMM Ue aX HiSK He 03Hayae€, Wo MAaTHMK NoaaTKiB
MOXe Y 3B3KYy i3 UMM CNOAIBaTMCS HA Nlerke i MO3UTUBHE BUPILLEHHS
cnopy. Ha pymKy fesikux HayKoBLiB, 3aNpOBaKEHHS Npe3yMnLii BUHM
cybekTa BNagHUX MOBHOBAXXEHb HE 3BiNbHAE MO3MBaya Bif 060BA3KY
HagaTu CyAy Ha NiATBEPKEHHS CBOIX BUMOT HasBHI Aokasu [307,c. 74].
[. LiBipa cTBepaxye, Wwo 060BI30K A0KA3yBAHHS 3aKOHHOCTI OCMOPtOBa-
HOrO pilleHHs OpraHy onoAaTKyBaHHS NOKAAAETLCS HA HbOMO MNiCAS BU-
KOHaHH$ NNaTHMKOM NoAaTKiB NEPBMHHOIO 060B3KY A0KA3YBaHHS, WO
BKJIOYAE Aii 3 MpesaBAeHHs BUMOT, SKi 4at0Tb 3MOTY YCBIAOMUTH, Y SKiK
YaCTWMHI NNATHUK NOAATKIB HE 3rOAEH i3 BUHECEHUM PilLEHHAM; BKA3iBKM
006CTaBMH, Ha AKMX 'PYHTYHOTbCS BUMOTM; MOAAHHS BiANOBIAHWMX A0KA3iB
[452, c. 119]. Ha xanb, oy>Xe 4acto AOCNiIAKEHHS AOKA3iB NpWU po3rnsai
noaaTKOBMX CMOPIB 3BOAMTLCA A0 KPUTUYHOI OLLIHKM [0Ka3iB, HaAaHMX
NJaTHUKOM NoJaTkiB, abo [0 36MpaHHS foKasiB 6e3nocepesHbO CyaoM
[148, c. 20]. dk 3ayBaxye B. MMMHUyK, Takui nigxig BUMNpaBLOBYETHCA
NPUHUMINOM OQiLiMHOrO 39CyBaHHS BCiX 06CTaBMH CNpaBu, 3aCTOCYBaH-
HS IKOr0 BBAXAETbCSI 060BI3KOM cyay. BianoBifHo oo yactuHu 4 cratTi
9 KAC Ykpainu, cyn BXXMBA€E BU3HAUYEHi 3aKOHOM 3ax0u, HeoOXiaHi Ans
391CyBaHHS BCiX 0OCTaBMH y CNpaBi, y TOMY YMCAi WOAO BUSBNEHHS Ta
BUTpeOYyBaHHA [0Ka3iB 3 BMACHOI iHiLiaTMBWU. BulieHaBeaeHNA NPUH-
UMM € YHiKa/IbHUM B YKPAiHCbKOMY CYOYMHCTBI, OCKiNIbKM BiH 3akpine-
HWW NMLLe B aAMiHICTpaTMBHOMY NpoLeCi, e 3HANLWOB CBOE BUPAXKEHHS
we B nonepenHin pepakuii KAC Ykpainu B ctatTi 11 Ta HOBIN pepakuii
KAC Ykpainu — ctatTi 9 nopsz 3 0CHOBOMONOXHUMM NPUHLMNAMM 3Ma-
ranbHOCTi Ta AmMcno3sutneHocTi [305].

Ha Hawe nepekoHaHH$, 3aCTOCYBaHHS BKAa3aHOMO MPUHLMMIY MOXe
BBaXKATUCS BUNPABAAHWMM BUKJ/IKOYHO AN BUKOHAHHS 3aBAAHHS afMiHi-
CTPaTMBHOIO CYA,04MHCTBA, BU3HA4eHOoro B YacTuHi 1 ctatTi 2 KAC Ykpai-
HW, a CamMe CNpaBeaIMBOro, HeyrnepeaXeHoro Ta CBOEYAaCHOro BUPiLLEHHS
CynoM criopiB y chepi nybnivyHO-NpaBOBMX BiHOCUH 3 METOK epeKTUB-
HOro 3axMCTy NpaB., cBObOS Ta iHTepeciB i3nyHKMX 0Cib, NpaB Ta iHTepecis
HOpPUAMYHMX OCiD Bifg, NopylieHb 3 6OKy CyOEKTIB BNagHNX MOBHOBAXEHD.
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Taky > mo3uuito 3ammae i H. MMnucapeHko, gka 3a3HayvaE, WO HAABHICTb
NpuHUMNY odiLiAHOro 39CyBaHHs 06CTaBUH CNPaBu B aAMiHICTPaTUBHO-
MY CYLLOYMHCTBI 0OYMOBMIOETLCS CNeundiKol BiAHOCKH, 3 IKUX BUHUKAE
NpaBOBMI CNip,Ta 3aBAAHHAM CyLOYMHCTBA. s 3a6e3neyeHHs BUKOHaH-
HS1 OCTAHHbOTO CyA, MOBMHEH TPUMATUCS AaKTUBHOI NMO3MLLIT, HOr0 HEMAE aHi
B LUMBINIbHOMY, aHi B rocnofapcbkoMy npouecax [307, c. 74].

Mu BiACTOMEMO Ty MO3ULIIO, WO NPUHLMN ODILIMHOr0 39CyBaHHS
06CTaBMH CNpaBu He MOXe 3aCTOCOBYBATUCh CYAOM 3 METOK CMpOCTy-
BaHHS L0Ka3iB, 9Ki HAAaHi NO3MBAYeM — MIAaTHMKOM NoaaTKiB. YTim, Tpe-
6a norogmTmca i3 nosuuieto B. CboMiHOI, ika Hanonsrae Ha Tomy, Wo cya,
He MOXe YXBaIUTU pilleHHS Ha OCHOBI NpuNyLWeHb. BupiweHHs cnpasm
6e3 foKasi., SKi Cyad, 3anponoHyBaB HaAaTW, CTaBUTb MUTAHHS NPO 40-
CTaTHiCTb AOKA3iB Ta, K HACNIAOK, PO 06rPYHTOBAHICTb pileHHs [411,
€.89]. TakuM UMHOM, MU MPUXOAMMO O BMCHOBKY, LLO BCTAHOBIEHWI
npoLecyanbHUM 3aKOHOM 0D0B$I30K A0Ka3yBaHHS CYOEKTOM BNafHMX
MOBHOBAXEHb MPaBOMIPHOCTI CBOMO pilleHHs € 6e3CyMHiBHUM. [1puH-
umn odiLinHoro 3acyBaHHsA 06CTaBUH CNpaBM Y CNOpax NPO OCKapXeH-
HS pilleHb CyOeKTiB BNaAHMX NMOBHOBaXKEHb NMOBUHEH 3aCTOCOBYBATMCS
cynamu 3 METOK 3aXMCTy iHTepeciB Mo3MBayva B pasi BiACYTHOCTI abo
HeLOCTAaTHOCTI [0Ka3iB, SKi NiATBEPAXYOTb 0OrPYHTOBAHICTb MO30BHUX
BMMOT. 3aCTOCYBAHHS LbOr0 NPUHLMMY 3 METOK 3000yTTS A0Ka3iB, AKi
CNPOCTOBYHOTb MO3MLiI0 MO3MBaYa UM OOI'PYHTOBYIOTb MPaBOMIipHICTb
pileHHsa cybekTa BNALHMX MOBHOBAXEHb BUK/OYAETLCSA. [To3mnBavy —
NNaTHMKY NOAATKIB — AOLINBbHO HAAATK CyAY [LOKA3M Ha NiATBEPAXKEHHS
06rpyHTOBAHOCTI CBOiX BMMOT. 33 YMOBM, LLLO NMOAATKOBMM OpPraHoOM Ta-
KOX He HaJaHO A0CTAaTHbO [LO0KAa3iB Ha MiATBEPIXKEHHS NPaBOMIipHOCTI
NPUAHSATOIO HUM PilEHHS, CyA, HE NOBMHEH BiAMOBASTY B NO30Bi 3a He-
[OBELEHICTIO, @ BXXMTM 3aX04M LLOAO CaMOCTIMHOIo 3400yTTS AOKa3iB 3
METOH 3aXMCTy NpaB No3nBayva, TO6TO BUKOHAHHS OCHOBHOIO 3aBAAHHS
AAMIHICTPATMBHOIO CYyA04YMHCTBA.

BigzHayalouM BMKOPUCTaHHS Cy[OBOi MPAKTUKM K edeKTUBHUM
iHCTPYMEHT MOAATKOBOro MNMaHYBaHHS, pa3oM 3 TUM, 3yNMUHMMO yBary
Ha iHWWX NPOBNEMHUX MUTAHHSAX, SKi NPU LbOMY BUMHUKAKOTb. OoHUM
i3 TaKMX NpOBNEMHUX NMUTAHb € CTPOKM BUPIiLLEHHSI CNOPIB Ta CBOEYAC-
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HicTb GOpPMYBAHHS YCTaNEeHOI Cya0BOi NPaKTUKKU. be3yMoBHO, HalbiNbLL
[i€EBOIO | BAaroMol Ans cy6GekTiB NOAATKOBMX NPaBOBIAHOCKMH € Npak-
TUKa BMLLLOTO Cya0BOro opraHy — BepxosHoro Cyay. OgHak, y cuny paay
0BEKTUBHMX i CyOEKTUBHMX YMHHMKIB, HacaMnepes Yepes HaaMipHy 3a-
BAHTAXXEHICTb CYLiB, CYyA0BMI PO3INaL CNpaB Y CyAax agMiHiCTpaTMBHOI
HOPUCOMKLIT € HAATO TPUBANIUM.

Sk cnpaBenniMBo 3a3Havae C. PoMiH, npakTnka poboTtu cyny Kaca-
LiMHOT iHCTaHLLIT CBiOYMTD, LLLO B OaraTboX BMMaAKax BUCIOBIEHHS CBOET
NpaBoBOI MO3MLii NO TOMY UM iHWOMY CMipHOMY NOAATKOBOMY MUTAHHIO
BiAOYBAETbCA 3 BENMKMM 3amMi3HeHHAM. [TpakTMKa CyO0BMX iHCTaHLiM
HWXKYOro piBHA, XO4 i € Binbll OonepaTMBHOM, afie 4acTo BOHA AOBONI
cynepeunuBa [374,c.122].

Xoya MatoTb MicLLe CYTTEBI NONIMNWEHHS B pobOTi aAMiHICTPaTUBHUX
CyAiB NepLoi Ta anensLiiHoi iIHCTaHLii LWOoAOo CTPOKiB po3rnsay, 30Kpe-
Ma NoAaTKOBMX CMOpiB, 0AHAK HeobXigHO Big3HaAuWMTH, WO npobnemMa
3a/IMLLAETLCS HEBMPILLEHO A0 KiHug. OcobnnBO CKNagHOK € CUTyaLis
B Cy[i KacauiMHOi iHCTaHLIi, e Yepe3 HagMipHY 3aBaHTaXEHICTb CNpaBa
MOXe He pO3Ma4aTICa NPOTAroM AeKisbKoX pokiB. Taki 3aTpUMKM icTOT-
HO BMIMBAOTb HA e(DEeKTUBHICTb 3aXMUCTy NpaB NAaTHMKIB NoaaTkiB. Mpu-
YOMY, SKLO0 Y CNopax Npo BM3HAHHS NMPOTUNPABHUMMM NOAATKOBMX MO-
Bif,OM/IEHb-PillEHb NJATHUK MAE NEBHI 3aN00IXKHMKM A5 3aXUCTY CBOIX
npae, af)ke Ha Nepiof OCKapXeHHS CyMa NoAaTKOBOro 3000B13aHHS,
BM3Ha4yeHa KOHTPOMIOYMM OpPraHOM, 3a/IMILAETHCS HEY3roAXKEeHOt, TO
y Cnopax, Hanpuknag, Npo CTArHeHHs GHAXETHOro BiAWKOAYBAHHS 3
MNAB Taka 3aTpMMKa NpuU3BOAUTb A0 CYTTEBMX BTPAT NJATHUKA NOAATKIB.

OpHieto 3 BaxxnuBux nNpobnem npu BUPILLEeHHi NOAATKOBUX CMOPIB
€ BiACYTHICTb €AMHOI NMPAKTUKM 3 aHaNoriyHMx cnopis. Hepigko 6yBae,
L0 HaBiTb HA PIiBHI CyAy KaCaWiMHOI iHCTAHLIi OQHOTUMHI CNoOpW BUpi-
LUYIOTbCS NO-Pi3HOMY, HANPUKA4, Lie CTOCYETbCS CNPaB MPO 3MEHLLEHHS
NoAATKOBOrO KpeauTy Ta BMTPAT MAAaTHMKA NOAATKIB y 3BA3KY i3 CyM-
HiBaMM B peanbHOMY XapakTepi rocnofgapCbkuMx onepaii naaTtHWkKa
nopatkis. Ak cnywHo Haronowye M. binak, ue He Tinbku Ae30pieHTO-
BYE CYDEKTIB MOAATKOBMX MPABOBiIAHOCUH, ane 1 CynepeynTb OCHOBO-
NOJIOXKHUM MPUHLMMNAM MNPaBOBOi AepxaBu. [MpMHUMN BEpPXOBEHCTBA
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npaBea, K Tpudi 3ragaHuin y KoHctuTyuii Ykpainu, nepenbavae oamH
i3 KNHOYOBUX €IEMEHTIB — NMPUHLUMM IOPUAMYHOT BU3HAYEHOCTI. B cBoto
yepry ue BMMarae Bif cyniB YkpaiHM dOpMyBaHHS yCTaneHoi cyaoBoi
npakTtukm [70, c. 113].

3BepTatoun yBary Ha npobnemMy HeO4HAKOBOCTI CYA0BOI MPAKTUKM
npv BUpILLEHHI NOAATKOBMX Cnopis, M. boHAapeHKO LifikoM apryMeHTo-
BAHO HAMONSAra€ Ha TOMY, LLLO NPaBOBa NO3KLs CyAiB B YKpaiHi CTOCOBHO
NMOAATKOBOrO MaHyBaHHS, MOr0 MeX, CNiBBIAHOLWEHHAM 3i 3/10BXMBAH-
HSM MPaBOM, L0 MOPOMXKYE arpecMBHe MOAATKOBE MaHyBaHHS, 06Xia
OMnoAaTKyBaHHS Ta YXMJIEHHS Bifg, CcniaTv noaaTkiB, Mae ByTU YiTKO BU-
3HaveHoto [77,c. 136-137].

OpHak TpannsTbCs BUNAAKM, KOAM B NOAIOHMX cnopax daKTUYHI
06CTaBMHM CNpaBu BiOPI3HAOTLCS, WO YHEMOX/MBIOE YHiDiKOBaHMIA
NiAxif npuv 3acTocyBaHHi NnpaBoBux no3suuin BepxosHoro Cyay. B. Inbkos
3BEpTaE yBary Ha Te, WO NPO6MEMHMM NUTAHHAM MoXe ByTu 3acTocy-
BaHHS CyAaMU TNyMayeHb-BMCHOBKIB LLLOAO HOPM NpPaBa, sKi MiCTATbCS B
piweHHsix BepxosHoro Cyay, SKLO npeaMeT cnopy Ta 06cTaBuHM crpa-
BM BIAPI3HAOTLCS Bif CpaBu, Ska MiCTUTb BiANOBIAHI TAyMaYeHHs-BU-
CHOBKM. Y TakMX BMMNaAKax Cyf, iMOBIpHO, MOXe BPaxOBYBATW BiAMIiHHi
06CTaBMHM CNpaBM, 3BaXKAKUM HA MUTAHHS 3aXMCTy NpaB Ta iHTEPECIB
®i3nyHOI Ta OpUANYHOI 0COOU, KEPYOUMUCh MPUHLMMIOM KBEPXOBEHCTBA
npaBax, AKi MOBUHHI ByTW HanexHUM YynHoM obrpyHToBaHi [204, ¢.120].

OnHMM 3 HabinbWw NpobAEMHUX NMUTAHb HE TilbKWM BUPILLEHHS MO-
[LaTKOBMX CMOpiB, a M (YHKLiOHYBaHHS BCi€i CyAoBOi cucTeMmn YKpaiHu,
€ CNpobY NOPYLUMTU KOHCTUTYLLIMHI rapaHTii He3anexHoCTi CyLoBOi BNa-
1. Ha Hawy oyMmKy, Ha NpakTULI 3afeKnapoBaHa He3anexHICTb cyay He
Habyna we peanbHoro BTiNeHHa. Cnig norogutncs 3 H. XamaHeBo1o, gKa
HaronowWye Ha TOMY, LLO MO3WTUBHI CTOPOHM MPABOCYAAS YacTO MaikoTb
TEOpPEeTUYHUI XapaKTep, a NPOBEAEHHS CYyA0BOI pedopMUu He MOxXKe AaTh
HeramHoro pesynsrarty. [locnigHMUA 3aKAMKaEe yHMKATW igeanisauii cy-
[LOBOi Mpoueaypu 3axXmMCTy NpaB i HAroNowWye Ha TMX Npobnemax, gKi 4o
LlbOro Yacy NpUTaMaHHi HaLWOMy NPaBOCYAAL0, @ CaMe: HaAMIpHA 3aBaH-
TaXKEHICTb CyAiB, LLO TArHe 3a 060K NOPYLLEHHS CTPOKIB po3rnsay Crpas,
TAraHWHY; HELOCTAaTHE (iHAHCYBaHHA CyAiB — BIACYTHICTb A0CTaTHLOI
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KiNbKOCTi KOLITIB AN MaTepianbHO-TEXHIYHOMO 3abe3neyeHHs LisNbHOCTI
opraHis npasocyaas. OfHa 3 HaBaXIMBIWKMX NpobaeM — yKOMNAEKTOBa-
HiCTb CyAiB KBaniQikoBaHUMM KafpaMu: BUCOKOOCBIYEHNMU, OCBIAYEHN-
MM, 3 BUCOKUMWU MOPaNbHO-ETUYHUMM aKoCTMK [447,c. 70].

[na epekTMBHOro 3axmcTy NpaB y CyLOBOMY NOpsSAKY Mae HabyTtu
peanbHOro BTiIEHHS BCTaHOBAEHMN CT.6 KoHcTuTyuii YkpaiHu npuHumn
po3nogainy Bnagm 3 3abesnevyeHHsIM He3anexxHoCTi CyA0BOI MifIK1 BNaLM.

[ns 3a6e3neveHHs cynoBoro 3axucty KoHcTuTyuia YkpaiHu B cTaTTi
124 BctaHOBMNA NPUHLMNK 34IACHEHHS NPaBOCYAAS BUKIKYHO CyAAMMU,
HEenpuUNyCcTMMOCTI AeneryBaHHs MYHKLIM CyaiB i iX NPUBNACHEHHS iHLK-
MW OpraHamu 4Yv NOCagoBMMM 0COBAMM Ta BU3HAUMNA OPUCIAMKLLIKO CYLiB.
3a3HayeHi NpuHUMNK 3abe3neyyoTb 34iMCHEHHS KOHCTUTYLIMHOTO NpaBa
Ha CY[0BMWIA 3aXMUCT, IKe He Moxe ByT1 0OMeXxKeHe HaBiTb B YMOBaX BOEH-
Horo abo Haa3BMYaMHOro ctaHy (ctatta 64 KoHctuTyuii Ykpainm) [225].

Y HayKOBMX Ta iHWKMX NybniKkaLisx He OMUHAETLCS yBarow npobnema
KOpYNuii B YKpaiHCbKIM cyaoBin cuctemi. [leski daxiBui BBaXAOTh, WO He
3BAXKAKYM HA BIACYTHICTb OCTAHHIM YaCcOM BEMKOI KiIbKOCTi Cy#OBMX pi-
LUEeHb, IKMMM Bynn 6 ycTaHOBEHI (DaKTW KOPYNUIMHUX AisHb Y CyAaX, HasiB-
HiCTb i HABITb LUMPOKE NOLUMPEHHS KOPYMLLT B CYLOBiM CUCTEMI HA CbOTOAHI
Maiike 6e33anepeyHo BM3HAE yKpaiHCbKe CycninbCTBo B Linomy [429]. Ha
nyMKy M.)KepHakoBa, M1aTHWKM NepeBaXkHO Ait0Tb SK paLioHasbHI FpaBLi,
nparHyyYn 00 MiHiMi3auii BUTpaT. 3 Li€0 METOK BOHM MOXYTb BAABATMCS
[0 Pi3HOI MOBELIHKM — SK 3aKOHHOI, TaK i NPOTMMNPABHOI. AKLWO MAaTHMK
nopaTKiB, AitouM SIK pauioHaNbHWUIA 3 TOYKM 30py EKOHOMIKM rpaBeLb, 6a-
YUTMME MOX/IMBOCTI CMJIavyBaTH MEHLUY KilbKiCTb NOAATKIB, BAABLUMCH A0
KOPYNLIMHOI JiSNbHOCTI B CyAi, BiH 3aBXauM Oyae ue poouTtn. TakuM YMHOM,
3 METOH AOTPUMAHHS CYCNiNIbHUX IHTEPECIB BAXK/MBO YCYHYTU MOXIUBOCTI
AN HECYMANIHHUX NIATHMKIB BAABATUCS A0 TaKOi AiSTbHOCTI LUISIXOM BXUT-
TS e(PEKTUBHMX aHTUKOPYMLIiMHMX 3aX0LiB, afle Hacamnepes — LWISXOM pe-
(hopMyBaHHS CY0BOI CUCTEMM B TaKMI CNOCIO, AKMIA YHEMOXKIMBIOBAB 61
ab0o, NpuHaNMHI, 3B0AMB A0 MiHIMYMY MOX/IMBOCTI HE3aKOHHOTO BMJIMBY Ha
CyA, i cnpusB 61 NiABULLEHHIO IHCTUTYLIMHOT CNPOMOXHOCTI Cyaly 3MiMCHI0-
BaTM CYLLOUMHCTBO He3anexHo i cnpasennmeo [186,c. 315-316].

BaxknuBuM nNUTaHHAM y GOPMYBaHHI NOAATKOBOI MPAKTUKM 3 pO3-
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rNs4y NOAATKOBMX CMpaB € KBanidikauia cynais. BupiweHnHs nogatko-
BMX CMOpiB BMMArae Bifg CyAAaiB, 9Ki po3rnsgatoTb Taki CNOpw, He Tiflb-
KM rnMBOKMX 3HaHb Y cepi NOAaTKOBOro 3aKOHOAABCTBA, @ M MEBHUX
HaBMYOK y ranysi Byxrantepcbkoro obniky, iHLWMX eKOHOMIYHUX HayK.
Yacto fokazamMu B NOAATKOBMX CMOPax € CaMe NepBMHHI AOKYMEHTH
Byxrantepcbkoro Ta noAaTtkoBoro 06:iKy, 3BiTHOCTI. [TpaBunbHY NpaBo-
BY OLLiIHKY TaKMM [0Ka3aM HEMOX/MBO AaTh 6e3 eKOHOMiKO-MpaBoBOro
aHani3sy ix BiANOBIAHOCTI BUMOramM YMHHOIO 3aKOHOAABCTBA Ta BCTAHOB-
neHum y ByxrantepcbkomMy 061iky HOpMaTMBaM, BiANOBIAHOCTI 3MicTy
TiEl rocnogapcbkoi onepawii NNaTHMKA NOAATKIB, BU3HAYEHHSI MOpsa-
Ky OMOAATKyBaHHS SKOi CMPUYMHUAO BUHUKHEHHS NMOAATKOBOrO CMOpY.
ToMmy, Ha oyMKy aBTOpa, CyLLi, aKi po3rngaatoTb NoAATKOBI CNoOpw, No-
BMHHI O6yTM nepepycim daxiBusMu B ranysi ¢diHaHCOBOro npasa, Matu
rMMBOKi 3HAHHS 3 EKOHOMIKO-NPaBOBUX AUCLMMIH.

HepockoHanuM, Ha Halle NepekoHaHH$, € NMUTaHHS MPaBOBOroO pe-
ryNOBaHHS CTPOKIB OCKapXKeHHS A0 CyAy pilleHb OpraHiB AepXKaBHOI
nofaTtkoBoi cnyxbu. BkasaHe NMTaHHS Ha 3aKOHOAABYOMY piBHI Bpe-
ryNbOBaHO, Ha Hally JYMKY, He 30BCiM BAAN0, OCKiNbKM Ma€E Micue CyT-
TEBMM AMcbanaHC Npu BM3HAYEHHI CTPOKIB OCKapXKeHHS, SKi B OOHWMX
BMMaZKax € 3aHAATO TPUBANIUMMU, LLO HE CMPUSE JOCITHEHHIO NPaBOBOI
BM3HAYeHOCTi AN CyO€eKTiB NOAATKOBMX NPAaBOBIAHOCKH, @ B iHWMKX — €
3aHaATO KOPOTKMMMU, L0 TATHE PU3MKKM OBMEXEHHS JOCTyny A0 MpaBo-
cynas.

BignoBigHO [0 iMNEpaTMBHMX MPUNUCIB YacTMHKM 2 Ta 6 cTaTTi 55
KoHctuTyuii YkpaiHu, KOXXHOMY rapaHTYETbCS MPaBO Ha OCKAPXXEHHS B
Cy4i pileHb, 4in 41 6e3mianbHOCTIi OpraHiB AepXXaBHOI BNagM, OpraHis
MiCLLeBOrO CaMOBPAAYBaHHSA, MOCAf0BMUX i CnyKb6oBMx 0cCib. KoxeH Mae
npaBo Oyab-IKMMK He 3aDOPOHEHMMM 33aKOHOM 3acobaMy 3axMLLATH
CBOI NpaBea i cBo60aM Big NOpYLEHb | NPOTUNPABHMUX NocsiraHb [225].

Y cuny npunucis cT. 2 3akoHy YkpaiHu «[1po cymoycTpin i ctaTtyc cya-
LiB» Cyh, 3A4IMCHIOIYM NPaBOCYAAS HA 3acafax BEPXOBEHCTBA Mpasa,
3abe3neyvye KOXKHOMY NMPaBO Ha CNpaBeA/IMBMIA CyA Ta NOBary A0 iHWMWX
npas i cBob6oa, rapaHToBaHMx KOHCTUTYUi€lO | 3aKOHamu YKpaiHu, a Ta-
KOX MiXKHapoAHWMM L,OFOBOPaMMU, 3roa Ha 060BI3KOBICTb IKMX HafaHA
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BepxosHoto Papoto Ykpainu [359].

TakMM YMHOM, KOHCTUTYLLiiHE NPaBO Ha CyLOBMIM 3axucT nepenba-
YaE SK HEBILEMHY YaCTMHY TAaKOr0 3aXMCTy MOX/MBICTb MOHOB/IEHHS
nopyleHnx npae i cBo6oa QisnyHMX Ta KPUANYHMX OCib, NMpaBoMip-
HiCTb BUMOT SIKMX BCTAaHOBJIEHA B HANIEXHIM CynoBil npouenypi i dop-
Mani3oBaHa B CyLOBOMY pill€HHI, i KOHKPETHI rapaHTii, Ki 4O3BOASAM
6 peanizoByBaTK MOro B NOBHOMY 00O€Mi i 3abe3neyyBati ePekTUBHE
NMOHOBJ/IEHHS B NpaBax 3a AOMNOMOroK NpaBoCyans, ke BianoBifae Bu-
MOraM CnpaBea/IMBOCTI, L0 Y3rO4XKYETbCS TaKOX 3i CT. 13 KoHBeHUii npo
3aXMCT NpaB NIOAUHM | OCHOBHMX CBODOOA, (KOXEH, Yni npasa Ta cBoboau,
BM3HaHI B Ui KoHBeHLUii, byno nopyleHo, Mae npaBo Ha edheKTUBHUN
3acib HOpMAMYHOro 3aXMCTy B HALLiOHAIbHOMY OPraHi, HaBiTb SIKLLO Take
nopyleHHs 6yno BYUMHEHe ocobamu, sKi 3MiACHIOBaNM CBOI OQiLiviHi
NMOBHOBaXeHHS) [224].

Y cnpasi Bellet v. France €CI1J1 3a3HaumB, wo ctatta 6 § 1 Kox-
BEHL,iT MiCTUTb rapaHTii CNpaBeAIMBOr0O CYyLOUYMHCTBA, OLHMM 3 aCMeKTIB
AKUX € [OCTYN Ao cyay. PiBeHb gocTyny, HaAaHWMA HaLiOHANbHUM 3aKo-
HOAABCTBOM, MA€ OYTM AOCTATHIM Ans 3abe3neyeHHs npaBa 0Ccobu Ha
CYL 3 OMNSAY HAa NPUHLMN BEPXOBEHCTBA NPaBa B 4EMOKPATUUYHOMY CY-
cninbcTei. Ang Toro, wob poctyn 6yB ehekTMBHMM, 0CO6a NOBMHHA MaTH
YiTKY NPaKTUUYHY MOX/MBICTb OCKAPXWUTU Aii, SKi CTAaHOBAATb BTPYYAHHS
y ii npasa [2].

BignosigHo po nyHkTy 56.18 ctatTi 56 1K YkpaiHu, 3 ypaxyBaHHIM
CTPOKiB AaBHOCTI, BU3HayeHnx crtatteto 102 Kopgekcy, nnaTtHMK nopat-
KiB Ma€ NpaBO OCKapXMTW B CyAi MOAATKOBE MOBiLOMIEHHS-PilLEHHS
ab0 iHWe pilleHHs KOHTPOOKYOro opraHy B Byab-9K1ii MOMEHT nicns
OTpMMaHHS Takoro piweHHs. Ockinbkn HopMa ctatTi 102 MK Ykpainu
BCTAHOBJOE CTPOK AaBHocTi B 1095 gHiB, TO caMe B ueKn CTpoK nnat-
HWK NOAATKIB MOXe 3BEPHYTMCS 3 NO30BOM A0 cyny. Pazom 3 TuM, Hop-
Ma NyHKTy 56.19 cTatTi 56 KOAEeKCcy BCTAaHOBIIE, WO Y pasi, Koan Ao
NoAaHHS NMO30BHOI 3a9BM NPOBOAMAACS MpoLueaypa agMiHiCTpaTUBHO-
r0 OCKApXXEeHH$, NAAaTHMK NOAATKIB MAE MPaBO OCKapXMTW B Cyai no-
[aTKOBe MOBIJOMJIEHHS-PilleHHs1 abo iHLWe pilleHHS KOHTPOHYO0ro
OpraHy Npo HapaxyBaHHSI FPOLOBOro 3000B'93aHHSA NMPOTATOM Micsug,
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O HACTA€E 33 AHEM 3aKiHYEHHS Mpoueaypy aaMiHICTPAaTUBHOIO OCKap-
XeHHs. |. bepe3eHko 3a3Hauae, Wo ockinbkn aea npunucu MK Ykpainu
No-pi3HOMY peryntoTb Ti caMi NPaBOBIAHOCKMHM | NPU LbOMY cynepe-
4yaTb 0AMH ogHOMy (M. 56.18 i n.56.19 ct. 56 K Ykpainu), 70 BignoBigHO
non.56.21 ct. 56 MK Ykpainu nepesary NoBUHHO BYyTM HAJAHO OAHIN i3
LMX 3aKOHOAABYMX HOPM, @ came n. 56.18 c1.56 MK Ykpainu, wo nepea-
6ayvae TpuBaniwmi CTpok Ans 3sepHeHHs ao cyay (1095 gHis) [63, ¢. 31].

HaTtomictb BepxoBHuMit Cyp 3aMMaE iHLWY NO3MLIIO 3 NMUTAHHSA LWOAO
CTPOKiB 3BEPHEHHS A0 CYyAy B Pasi, KO pilleHHs NOAATKOBUX OpraHis
nonepenHbO OCKapXyBanMUCs B aAMiHiCTPaTUBHOMY NOPSAKY. Tak, y no-
cTaHoBi Bif 25.10.2019 poky y cnpasi N2 640/20569/18 3pobneHo npa-
BOBWI BUCHOBOK, LLO AOCNIAXKEHHS 3MicTy npunuci ctatew MK Ykpainu
Ta ctatTi 122 KAC YKpaiHu BKa3ye Ha Te, LWLO HA CbOroAHI iCHYE Mmiaxia,
BiAMOBIZAHO A0 SIKOrO CTPOKWM 3BEPHEHHS A0 CyAy MiCNis 3aCTOCYyBaHHS
[OCYA0BOro MOPSIAKY BMPILEHHS CMOPY € KOPOTLIMMM, HiX 3BUYAWHI
CTPOKW. [Npn LBOMY € pi3Hi NPaBOBi PEXMMU LLOAO OCKAPXKEHHS MO-
[aTKOBMX MOBIAOMJIEHb-PIilLEHb i PillEHb KOHTPOJIOKYMX OpraHiB npo
HapaxyBaHHS rPOLIOBMX 3000B'A3aHb Ta iHWMX pilleHb KOHTPOJTHHYMUX
OPraHiB, WO He MOB'$3aHi 3 iX HapaxyBaHHSAM, CaMe B YaCTMHI pi3HOI
TPMBANOCTi CKOPOYEHUX CTPOKIB OCKAPXKEHHS NpU nonepenHbOMY BUKO-
PWCTaHHI 4OCYA0BOr0 NOPSAKY BMPilleHHs cnopy. PisHuus npupoaum pi-
LEeHb KOHTPOJIIOKYOro OpraHy (WoL0 HapaxyBaHHS rpoLoBuX 30008 -
3aHb a60 iHWI piweHHs) 0OEKTUBHO 34aTHA BM/IMBATM Ta 3yMOBHOBATH
Pi3HMLIO B NiAXOAAX LLOAO BCTAHOBNEHHS CTPOKIB 3BEPHEHHS 40 Cyay
npo ix ockapxxeHHs. Cya BMCNOBAOE MO3MLLIID, LLLO «3ACTOCYBAHHS CKO-
pOYEHUX CTPOKIB 3BEPHEHHS MPU BUKOPUCTaHHI [OCYAOBOro NOpsaKy
BPEryatoBaHHS CMOpPIiB Y NMOAATKOBMX NPaBOBiAHOCMHAX, YCTAHOBAEHO
3aKOHOM, 3yMOB/IEHO NIETITUMHOI METOI ONepaTMBHOro 3abe3neyeHHs
HaCTaHHA NPaBOBOi BU3HAYEHOCTi AN 0COOM — NNaTHMKA NOAATKIB Ta Yy
LiSnbHOCTI cy6 €KTiB BNagHMX NMOBHOBAXEHb — KOHTPOJIIOUMX OPraHiB,
O KOPEeCNOHAYETLCS i3 BCTAHOB/AEHUM aNrOpUTMOM i CTPOKAMM afMi-
HiCTpYyBaHHS NoAaTKiB Ans 3a6e3neYeHHs HaNEeXHOro BUKOHAHHS KOH-
CTUTYLLIMHOrO NOAATKOBOro 060B’A3KY M Ma€ NPOMOPLIAHUI XapakKTep,
OCKiNIbKM CKOpPOYEHHSI CTPOKY 3BEPHEHHS HE BM/MBAE HA peanisauito
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0c0o60t0 NpaBa Ha CYA0BMI 3aXMCT Yy 3B’93KY 3 AOCTATHICTIO Yacy Ha nia-
roTOBKY M 0(OpMJIEHHS NPaBOBOi MO3MLii, 03HANOMIEHHS 3 MO3ULLIEID
KOHTPOJIOKYOro OpraHy, 3ay4YeHHs 3a notpebu npaBoBuX i diHaHCO-
BMX KOHCY/IbTAHTIB Y MeXax npoueaypv afMiHICTPaTUBHOIO OCKapXKeH-
H$, TOLI, IK CKOPOY€eHi CTpoKM 3abe3neyvytoTb LOCATHEHHSI 3a3HaYeHoi
METU 1 3aBAaHb QYHKLIOHYBAHHS NOAATKOBOI CMCTEMM AepKaBu. binbu
CKOPOYEeHi CTPOKM 3BEPHEHHS 40 CyAy Y BMMAaAKy nonepenHboi pea-
ni3auii gocynoBux npouesyp nonsratTb y 3abe3neyeHHi HacTynmHOCTI
FOPUCOMKLIAHMX MPOBafKeHb (QAMIHICTPAaTMBHUX i CyAOBMX) Ta MOBS-
3aHi 3 HEOOXIiAHICTIO MiHIMi3yBaTM TEMMNOpPANbHUIA NPOMIXKOK MiX A0CY-
[LLOBUMM NpoLieflypaMu Ta CYAOBKUM MPOBAIKEHHAMY. SIK 3a3HAYaETbCA B
nocraHoBi Bif 25.10.2019 poky, «KoHcTuTyuinHuin Cya Ykpainu pileH-
Ham Big 13 rpyaHa 2011 poky N2 17-pn/2011 3a pe3ynbtatamMu OUiH-
KM KOHCTUTYLLIMHOCTI HOpMM YacTuHu YyeTBepToi cTatTi 99 KAC YkpaiHu
Y YMHHIM Ha TOM Yac pepakuii (MpO CKOPOYEHi CTPOKW 3BEPHEHHS 40
aAMIiHICTPaTMBHOIO Cyay B pa3i monepeaHboro BUKOPUCTAHHS MOXU-
BOCTEN A0CYL0BOIO NMOPSAKY BUPILIEHHS Cnopy) NiaTBepAMB ii KOHCTU-
TYUiMHICTb 9K TaKOi, WO 3abe3neyye onepaTUMBHICTb pPO3rNsAy CyAOBOI
CnpaBu i XOLHO Mipoto He obMexye Cyb eKTiB LW040 NpaBa Ha Cyno-
BMM 3aXMUCT; HEH CKOPOYEHO CTPOKM 3AIMCHEHHS OKpEMUX NpoLecyanb-
HMX [il4, @ 3MICTy Ta 06CAry KOHCTUTYLIMHOIO MpaBa Ha CyLOBUIA 3aXMUCT
i [OCTYN 00 NPaBOCYLAS He 3BYXeHO (ab3aum WOCTUI, YOTUPHAALATUI
nyHkTy 6.1). Lle BucHoBok KoHctutyuiiHoro Cyay Ykpainu BepxoBHui
Cyn BBaXKA€E peneBaHTHUM LLOAO HUHILIHBOrO CTaHy HOPMATUBHO-Mpa-
BOBOIO perynioBaHHa» [324].

3a TakMx 06CTaBMH, SKLLO MPU BU3HAYEHHI CTPOKIB 3BEPHEHHS 4O
Cyay 3 N030BaMM NP0 OCKAPXKEHHS pilleHb NOAATKOBMX OPraHiB cnig ke-
pyBaTUCS TUM, LLO pilleHHS NOAATKOBUX OpraHiB, y pasi, SKLLO0 He 3acTo-
COBYyBanacs npoueaypa LOCYLOBOro BPerynoBaHHS, OCKapXYHTbCS [0
Cyoy B CTPOKM, BCTAHOBJEHI cneuianbHuMmn HopMmamu K Ykpainu, npu
LbOMY 3arafibHui cTpok cTaHoBWTbL 1095 aHiB. Y pasi, aKLW0 NNaTHUK 3a-
CTOCOBYBaB A0OCYA0BMI MOPSAOK, WOAO NOAATKOBMX NOBIAOMEHb-PI-
LWeHb Ta pilleHb NPO HapaxyBaHHS rPOLWOBMX 3060B’A3aHb TaKUA CTPOK
CKOPOYYETHCS [0 OAHOMO MiCsLA. Y BUNAAKY, KON OCKAPXKYETCS PillieH-
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HS, He NOB3aHe 3 LOHAPAXyBaHHSM rPoLLIOBMX 30060B93aHb, Nicns Lo-
CYyLLOBOr0 BpEry/nt0BaHHS 3aCTOCOBYIOTbCS HOPMUW, BCTAHOB/EHI CTATTED
122 KAC YkpaiHu, TO6TO CTPOK A/ OCKapXKEHHS pillleHHs B CY40BOMY
NOpsiAKY CTaHOBWTL Tpu Micaui [220].

[aum oUiHKY 06I'pYHTOBAHOCTI BU3HAYEHMX 3aKOHOM CKOPOYEHMX
CTPOKiB 3BEPHEHHSI A0 CyAy B pasi 3acTOCyBaHHS npouenypu afMiHi-
CTPaTMBHOIO OCKAPXEHHsl, 0COBMMBO LLOAO OCKAPXKEHHS MOAATKOBMX
MOBIAOM/IEHb-PilEHb YM [HWMX PilleHb MPO BM3HAYEHHS TPOLUOBMX
3060B13aHb, MM BBAXAEMO, WO TaKi HOPMU He € BuUMpaBaaHMMK. [1pu
LbOMY iX OOr'pyHTYBaHHS MOTpebol B OnepaTMBHOMY 3abe3neyeHHi
HaCTaHHS MPaBOBOI BM3HAYEHOCTI A4S 0COOM — MAaTHMKA NOAATKIB He
BUIMSAAE NEPeKOHANBUM. MU BBAXKAEMO, WO 3aCTOCYBAHHS NpoLesypu
OCKap)XEeHH$ pilleHb NOAATKOBMX OPraHiB Y aaMiHiCTPaTMBHOMY MOPSA-
Ky HE MOBWMHHO MOTipLIYyBaTMU CTAHOBMLLE MIATHMKA NMOAATKIB i 3BYXY-
BaTW MOro NpaBa HaCTiNbKW CYTTEBO, CKOPOUYHOUM CTPOK 3BEPHEHHS A0
Cyay i3 TpbOX POKiB 4O OAHOro Micsaus. Mu BBaXaeMO, WO 3arajabHUMI
CTPOK OCKApXXEHH$1 NOAATKOBMX MOBigOMMEHb-piweHb Yy 1095 nHiB €
3aHAATO BEJIMKMM i LiNKOM MOXe BYTW CKOpOYEHMM [0 LWeCTU MicsauiB
(M IHWKM, 06YMCNEHHS TAKUX TPUBANMUX CTPOKIB AHSAMM € HE HaMKpa-
WMM NPUKNALOM 3aKOHOAABYOI TEXHIKM). PAa30M 3 TUM, BCTAHOB/EHHS
CKOPOYEHOro MiCSYHOro CTPOKY Ha OCKAapXXEeHHS TakMX pilleHb micns
npouesypy afAMiHICTPAaTUBHOIO OCKApXEeHHS € HemnpaBWbHUM, TOMY
cneuianbHy HOpMY NignyHKTY 56.19 ctatTi 56 MK Ykpainu cnig Buknto-
unTn [139, c. 32].

Lle 6inbluMM HeLONIKOM 3aKOHOAABCTBA, KU CYTTEBO OOMEXYE
npaBa CybeKTiB rocnoAaprOBaHHS, € BCTAHOBMEHUI CTPOK ANS OCKap-
YKEHH$ pilleHb Ta BUMOT 3 HApaxyBaHHS €OMHOrO COLLiaIbHOMO BHECKY
(€CB). Tak, 3rigHO 3 ab3auamu 4, 5, 6 YacTMHM YeTBepTOI CTaTTi 25 3a-
KOHy Ykpainu «[1po 36ip Ta 06/1ik €AMHOr0 BHECKY Ha 3arasibHo060B™3-
KOBE [epXXaBHe couianbHe cTpaxyBaHHa» N22464-VI, nnaTHUK €AMHOTO
BHeCKY 3000B 913aHMIA NPOTArOM AECATU KaNeHAAPHUX OHIB 3 AHS Haf4-
XO[KEHHSI BUMOIM MpO CNAaTy HegoiMKM CNAATUTU CyMU HEeLOIMKM Ta
wTtpadiB pa3oM 3 HAPaxOBaHO MNeHeto. Y pasi He3roam 3 po3paxyHKOM
CYMM Hef0iMKM NAIATHUK EAUMHOIO BHECKY Y3roAXYeE ii 3 OpraHoM 40XO0-
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LiB i 300piB WASXOM OCKapXKEHHS BUMOMM NPO CNIaTy EANHOIO BHECKY
B afAMiHicTpaTMBHOMY abo cygoBomy nopsaky. Ckapra Ha BUMMOry npo
CNNaTy EAMHOIO BHECKY MOAAETbCS [0 OpraHy AOXOofiB i 360piB BULLO-
ro piBHS B MMCbMOBIM HOPMi NPOTArOM AEeCSTU KaneHAAapHUX OHiB, WO
HaCTaloTb 33 AHEM OTPUMAHHS NMIATHUKOM EAUMHOIO BHECKY BUMOIM Npo
CNNATy EAMHOTO BHECKY, 3 MOBIAOMJIEHHSIM MPO Lie OpraHy foXoA4is i 360-
piB, IKM NPUIHSAB BUMOTY NPO CNIATYy EAMHOMO BHECKY. TOBTO 3aKOHOM
BCTAHOBNEHO AECATUAEHHUI CTPOK AJ1S OCKAPXKEHHS TakuxX BUMOT [352].
Ha npakTuui Manu Micue Bunagku, konm CybeKTM rocnogaproBaH-
HS HaMaranucs obrpyHTOBYBATU CTPOK 3BEPHEHHS A0 Cyay 3 N030BaMU
npo ockapxeHHs BuMor no €CB nonoxenuamu MK Ykpainm (1095 gHis
BignoBifZHO Ao nyHKTy 56.18 crtatTi 56). OgHak, Taki HamaraHHs 6ynu
NOMUAKOBMMM i Be3ycniluHnMu, agke nyHkToM 1.3 ctatTi 1 MK YkpaiHu
BM3HaueHo, Wo Lei Kogekc He peryntoe, 30KpemMa, MUTaHHS NoralleHHs
3000B'43aHb 3i CNIaTM €AMHONO BHECKY Ha 3aranbHOODO0B 93K0BE Aep-
)KaBHe coLlianbHe CTpaxyBaHHS, 300piB Ha 000B S3KOBE fepXKaBHE MNeH-
CifiHe CTpaxyBaHHS 3 OKPEMUX BMAIB roCnoAapCbKmMx onepaLin.
BepxosHun Cyn y noctaHosi Big 08.08.2019 poky B cnpasi N2
480/106/19 npuiLwOB [0 BUCHOBKY, LLLO MONOXEHHS ab3auy 5 4actuHu 4
cTatTi 25 3akoHy N22464-VI nepenbavatoTb Taki cnocobu OCKApXKEHHS
BMMOIW: aAMiHICTpaTUBHMIA ab0 CyLoBuMI NOpsaoK. YTiM, MpaBoBe pery-
JIIOBaHHA, HaBefeHe B ab3aui 9 yactnHm 4 ctatTi 25 3akoHy N22464-VI,
CBiAYMTb, LLO HABITb Y BMMNAAKY 0OpaHHA aaMiHiCTpaTMBHOMO cnocoby
OCKApXKEHHS, 32 HACNiAKaMM 9KOro 3rogM 3 opraHoM fnoxoay i 36opis
He 4oCArHyTo (BigMOBa B po3rnsaai abo B 3a10BOIEHHI CKapru), B 0CObM
36epiraeTbCs NPaBO OCKAPXMUTU BUMOTY NPO CMaTy BHECKY We i B CyA.
Take npaBo Mae 6yt peanizoBaHe npotarom 10 AHIB 3 AHA HAOXOLXKEH-
HS BignoBigHoro piweHHs opraHy AMC Ykpainu nnatHuky €CB [323].
MU BBaXKAEMO TaKMih 0OOMEXEHUI CTPOK OCKApPXKEHHS abCONTHO He
BMMNpaBAAHUM, afke npoTaroM 10 kaneHAapHUX OHIB MAATHUKY NoAaT-
KiB CKnagHo 3abe3neynTy NpaBOBY eKCNepTM3y, aHai3 LOKYMEHTIB Ta
niAroTOBKY N0O30BY A0 cyay. [11aTHMK NoAaTKiB MOXe OMUHUTUCA B CUTY-
auii, Konu BiH 3MyLeHWI byae nofaBaTv NO30B, HE BCTUIHYBLUM e Ha-
NEeXKHO 06I'pYHTYBATM CBOI BUMOIM Mif, 3arpo30t0 B3arani BTpaTuTH npa-
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2.3. 3Ha4YeHHs CyA0BOi NPaKTUKKU ANS 34IACHEHHS
NoAaTKOBOTrO MaHyBaHHS

BO Ha CyA,0BMI 3aXMCT. TOMy MU BBAXKAEMO, LLO HOpPMA CTaTTi 25 3aKoHy
Ykpainu «[1po 36ip Ta 065iK €EANMHOrO BHECKY Ha 3aranbHO0O0B3KOBE
LepKaBHe colianbHe cTpaxyBaHHA» N22464-VI noBuHHa 6yTH 3MiHeHa,
npuv LbOMY AOLiNbHO BCTAHOBUTU CTPOKM ANS OCKAPXeHHs BuMor 3 €CB
MPUMHAMMHI Ha PiBHi 3 3araJibHUMKU CTPOKAMM, BU3HAYEHUMU CTATTEHD
122 KAC Ykpainu.

Cnip, norogutncs 3 pymkoto K. KoHHOWKO, IKMIA HAronoLwye, Wwo ycy-
HEHHS HeOoMiKiB PO3B3aHHS NMOAATKOBMX CMOPIiB HE MOXE BBAXATUCS
FO/I0BHMM 33aXO0M BMAMBY AEPXKaBM HA NOAATKOBY CUCTEMY, afie BOHO
Ma€ CYTTEBE 3HAYEHHSI ANS SKICHOMO PO3BUTKY LLIEI CUCTEMM B LLIIOMY,
Ha Y[LOCKOHaNeHHs NPaB03acTOCyBaHHS 3 HOKY SK MNAaTHWUKIB NOAATKIB,
TakK i NoAaTKOBUX opraHiB [226, ¢ 59].

Hatomicte M.)KepHakoB BKa3sye Ha Te, WO MOBHOLiHHE BAOCKOHA-
NEeHH$ 3aKOHOAABCTBA 3 METOH YCYHEHHS NPUYMH BUHMKHEHHS N0AaTKO-
BMX CMOPIB, @ TaKOX pedOpMyBaHHS NpoLeayp BMpiLLEeHHS NOAATKOBUX
CNOpiB MOX/IMBE NMLE 33 TaKMX YMOB: MO-MNepLue, i3 BAOCKOHANEHHAM
Ta pedOpMyBaHHAM MOAATKOBOI CMCTEMM; NO-APYre, i3 YHOPMYBaHHAM
AAMIHICTPaTMBHOIO MpOLEfypPHOro peryatoBaHHS, BigNoBigHO A0 SKOro
BYMHSIOTb Aii i NpUIMAlOTb pilleHHs CyOEKTM BNafHMX MOBHOBAXEHb, Y
TOMY YMCAi NOAATKOBI OpraHu i ixHi NocafoBi 0cobu; No-TpeTe, i3 NoB-
HOLiHHOK pedOpMOI0 CyAiBHMLTBA, NpaBu, SiKi BU3Ha4atoTb NOOyLOBY
riNKy BNagm, ska 34iNCHIOE OCTAaTOYHMIA PO3MNag i nepernsg, ycix noaat-
KoBux crnopis [186, c. 215-216].

He 3Ba)atoum Ha Te, LLO Halla CUCTEMA MPaBa He € NpeLefeHTHOL,
3HAYeHHS CYyA0BOI MPAKTMKM 3 YACOM Aefani 3pocTaE. Y Cy4acHMX yMo-
BaX EKOHOMIYHOi KpWM3M MNaTHMKM MOAATKIB 3MYLUEHi BXMBATU BCiX
nepenbayeHnx 3aKOHOM 3axOAiB ANS OMNTMMI3auii NoAaTKOBOro Ha-
BaHTAXEHHS. 3BMYANHO, YaCTO Le MOAATKIBUAM He noaobaeTbes, BOHM
HaMaralTbCs NPOTUAIATM TakKMX 3axoA4aM MnaTHMKIB nopaTkiB. OfHak,
OCTaHHi BXe He MalTb CTpaxy nepepn NojaTKOBUMW OpraHamu, rotosi
Bi4CTOIOBATM CBOI MpaBa, Aefani YyacTille BUKOPUCTOBYHOUM KBaNiiko-
BaHWUM IOPUAMYHUIA 3aXUCT. Y Ui CMTyauil BUHUKHEHHS CYA0BMX CNOPIB
4aCTO € HEMUHYYMM, ane po3BA3aHHA KOHQIKTIB Y CyAax, 3aranom, ue
HOpManbHa, UMBINi30BaHa MpakTuKa. Baxnmeo, W06 yKpaiHCbKi cyam
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6ynu 30aTHI BUKOHYBATM PONb HE3ANEXHUX apbiTpiB, SKi KepyrTbCs BU-
K/IIOYHO NPUHLMNAMKU BEPXOBEHCTBA Npasa.

BucHoBku po posainy 2

1. MopaTkoBe NNAHYBAaHHA € KOMMAEKCHUM i GaratorpaHHUM
SBULLEM, HA SKe BMNAMBAIOTb Linni psg daktopis. BusHavatoun
ONTUMaNbHY MOLENb OMOAATKYBAHHSA, C/if BMKOPUCTOBYBATU
TakKi BaknmBi 3acobwu, gk BMBIp Micus 34iMCHEHHs rocnogap-
CbKOIi AiSNbHOCTI, NOAATKOBOI HOPMCAMKLIii, OpraHi3auiinHo npa-
BOBOi ()OpPMM Ta opraHisauinHoi CTpykTypu Bi3Hecy, cnctemu
OMnoAaTKyBaHHS, BUAIB LiNbHOCTI, siKi ByayTb 34iMCHIOBATMCS
NJATHUKOM, BUKOPUCTAHHS NMOAATKOBMUX Mifibr Ta npedepeHLin,
MpaBOBMX KONi3ii Ta nporanuH. Mpu LboMy BCi BKa3aHi hakTopum
CNig, BpaxoByBaTH B CYKYMHOCTI, OCKiNbKW Npu BUGOpi Byab-aKo-
o 3 HMX ICHYIOTb NepeBaru i HeLoNiKM, Ki NOTPiGHO BpaxoByBa-
TW KOMMJIEKCHO, BUOMpPaoUM HaMKpaLLmi BapiaHT.

2. Bubip ™icus 3pificHeHHs Ta BWMAIB AiSNbHOCTI, OpraHisauiin-
HO-NPaBOBOi GOPMM MAE 3yMOB/IOBATMUCS NepLU 3a BCe 3 Ornaay
Ha [inoBi, KOPNOPATMBHI IHTEPECU NAAaTHMKA NOAATKY Ta MOro
YYaCHMKIB, @ NOOATKOBMI ACMeKT He NMOBMHEH OYyTU AOMIHAHT-
H1UM. OgHaK y cuMTyauii, KON BUXOASAYM i3 TAaKMX LiNOBMX iHTEpe-
CiB Ui (akTOpX He MakTb BMPILIAIbHOIO 3HAa4YeHHS, BapTo bpa-
TM 0O yBaru ix NMoAaTkoBi Hacniaku. Bubupatoum ontumanbHy
OpraHi3auiHo-npasoBy ($OpMy rocnoaapcbkoi HisbHOCTI, a
TaKOX BM3HAYaloum CTPYKTypy Bi3Hecy B Linomy, cfig Bpaxosy-
BaTM TakKi acnekTu, 9K HasBHICTb MOAATKOBMX MiNbr, CKNAAHICTb
AAMIHICTpyBaHHS MOAATKIB, BCTAHOB/IEHHS MOAATKOBMX ObMe-
YKeHb, a TaKOX piBeHb BiAMOBIAANBbHOCTI YYACHMKIB 33 NOAATKO-
BMMU 3000B'I3aHHAMM 1OPUAMYHOT 0COOU. Tak, BAPTO NPUAHSATH
[l0 yBaru, WO OCKiNbKM HeNpMOYTKOBI OpraHi3awii He € NiaTHK-
KaMK nopaatky Ha NpuOYTOK, iX BUKOPUCTaHHA B BaraTbox Bu-
nagkax Aa€ MOX/MBICTb 3MEHLIMTU NOAATKOBE HABAHTAXKEHHS.
TakoX Hag3BMYaAMHO e(PEKTUBHMM Y MOAATKOBOMY MaHYBaHHI
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€ BMKOPWUCTAHHS iHCTUTYTIB CNiSIbHOrO iHBECTYBAHHS, SIKi MakOTb
CyTTEBI nopaTkosi minbru. OpraHisauiviHa cTpykTypa 6i3Hecy
MOXe BMJMBATU HA BU3HAYEHHS KOHTPONbOBAHMX Onepauin y
TpaHCcdepTHOMY LIHOYTBOPEHHI, @ TakoX Npu nepepo3noaini
MOAATKOBOr0 HaBaHTAXKEHHS BCEPEAMHI KOPNOpaTUBHOI rpynu.
| HacaMKiHeUb, 3aN€XHO Bif, OpraHi3auiiHo-npaBoBoi dopmu
IOpPMAMYHOI 0COBM ii Y4aCHMKM MOXYTb HECTM OBMEXeHyY, 40AaT-
KoBY ab0 MOBHY BifNOBiIAANBHICTb 33 NOAATKOBUMM 3060B3aH-
HAMM MAATHWKA NOAATKIB.

. 33 YUHHUX YMOB 34iACHEHHS rOCNOAAPCHKOI AisNbHOCTI Y DopMi
}i3nyHOI 0COBM-NIANPMEMUA Ha 3arajbHiv CMCTEMi ONoAaTKy-
BaHH$S HE MOXHa BBaXXaTW ONTUMANbHUM 3 TOYKM 30pY NOAATKO-
BOro nyiaHyBaHHs. LIs kaTeropis nnaTtHMKIB NOAATKIB MaE Linui
psA, NOLATKOBUX 0OMEXeEHb, Ki BUAAKTLCS HECNPaBeaIMBUMMU
Ta OUCKPUMIHALIMHUMU, TAKMMMU, WO HE BiANOBIAATb NMPUHLUM-
ny piBHOCTI NAaTHMKIB NogaTkiB. Mu BBaXKaeMO 3a HeobxiaHe
BHeCeHHS 3MiH a0 MK YkpaiHu, siki ycyHyTb HeobrpyHTOBaHi 06-
MeXeHHS ANnsg di3uYHUX 0Cib-nignpueMLIB LWOAO GOpPMYBaHHS
BMTpAT, LLO BPAXOBYHTbCA NpW 0O6UYMC/IEHHI 0O€EKTa OMopaTKy-
BaHHS. AHANOriYHI NONOXEHHS MatoTb ByTWM 3akpinneHi 1 ang
0Cib, fiKi 3AiNMCHIONTL He3anexHy nNpodeciHy AianbHICTb. Taki
3MiHWM MatoTb 3abe3neynTu AOTPUMMAHHSA MPUHLMNY PiBHOCTI,
3abe3neunT NpaBo Ha GOPMYBAHHS BUTPAT, MOBA3aHMX 3 rOC-
noaapcbkoto (MpodecinHo) AiANbHICTIO B 06CA3i HE MEHLIOoMY,
HiX Le nepenbayeHo Ans pUANYHKUX OCiD, BCTAHOBMBLUM MpU
LbOMY KpuTepii BU3HAYEHHS BUTPAT, SKi 3 roCnogapCbkok Ai-
ANbHICTIO HE NOBSI3aHi, 3 METOK YHUKHEHHS 3/10BXMBAHb 3 OOKY
SK MAATHMKIB NOAATKIB, TaK i NOAATKOBUX OPraHiB.

. CnpoleHa cuctema onofatkyBaHHS Byna i 3anmiuaeTbes edek-
TUBHUM [HCTPYMEHTOM MOAATKOBOrO MIaHYBaHHS 3BaXKarouu
Ha HEBMCOKMI NOAATKOBWMIA TUCK Ta MPOCTOTY aAMiHICTpYBaHHS
€OQMHOro noaaTtky. Mpu BMBOPi LbOro iHCTPYMEHTY CNif Bpaxo-
BYBaTM BM3HAuYeHi 3aKOHOM OOMEXEHHS, 30Kpema LWono 06-
CATYy TPaHMYHOrO OOXO4Y Ta BWAIB LiNIbHOCTI, Ki HE MOXYTb

135



Po3pin 2.3acobu 3ailicCHEHHS NOAATKOBOrO NaaHyBaHHS

30iMCHIOBATUCS MNATHUMKAMM EAMHOrO Noaatky. YacTmHa 3 umx
obMexeHb Ma€ HeBUMNpaBaaHui xapaktep. OoHMM i3 Takux 06-
MEXeHb, L0 3aCTOCOBYOTLCA AN1F NepLloi Ta Apyroi rpynu nnat-
HWKIB EAMHOIO MOAATKY, € OOMEXEHHS LWOA0 KibKOCTi 0Cib, Lo
MOXyTb nepebyBaTv 3 HMMMK B TPYAOBMX BigHOCKMHAX. Tak, Ans
NJATHUKIB EAMHOMO NOAATKY APYrOi rpynu MakCMManbHO 403BO-
NEeHO MaTu AecsTb HaMMaHMX NPaLiBHUKIB, @ NIATHUKM NOAATKY
nepLoi rpynu B3arani no3baeneHi NpaBa BUKOPUCTOBYBATH Ha-
MMaHy npauo. Ha Halle nepekoHaHHS, Take 0OMeXeHHs € Hefo-
LifIbHUM | HEBUNPABAAHWUM, OCKiNIbKM BUKOPUCTAHHS HaMMaHOI
npaui naaTHUMKaMWM €QMHOIO NOJATKY HE MAE XOLHOro Hera-
TUBHOIO BM/MBY Ha iHTepecu Aepxasu y chepi onofaTKyBaHHS,
HaTOMICTb Ait04a HOpMa CTPMMYE PO3BMTOK Manoro Bi3Hecy, He
CNpUSIE CTBOPEHHIO HOBMX POBOYMX MiCLlb, MPU3BOAWTL A0 NO-
[aTKOBMX BTPAT BHAC/IA0K HEHAAXOLKEHHS NOAATKIB 3 LOXOAIB
HaMaHMX NPaLiBHMKIB Ta BHACMIAOK NMPUXOBYBAHHS TPYAOBUX
BiAHOCKH. TOMY MM NPOMOHYEMO YCYHYTU TaKe OOMEXEHHS LUNS-
XOM BHeCeHHs BignosigHux 3miH 8o MK Ykpainu.

5. 33 YMHHMX YMOB CnpoLLEHa CMCTEMA ONOAATKYBAHHS MOXe BU-
KOpPUCTOBYBATUCS A5 arpecMBHOrO NOAATKOBOrO MAaHyBaHHS,
O MICTUTb 03HAKM 3M0BXMBAHHS MpaBoM. [1ng npotmaii uboMy
[lep>xaBa 3anpoBafye 000BM30K 3aCTOCYBaHHSI PEECTPATOPIB
pPO3paxyHKOBMX ONepauin 4as NAaTHUMKIB EAMHONO NOAaTKy. Ta-
KW KPOK, 3 0LHOTO BOKY, YCKNAaLHIOE BeAeHHS 061iKy Ang Mano-
ro 6i3Hecy, 04HaK 3 iHWOro — CNpusE Moro geTiHizauii. 0na Bia-
HOBJ/IEHHS LOBipU NiANPUEMLIB A0 AEPXKABU OCTaHHS MOBUHHA
pobuTK Ai€BI KPOKM LWOAO MOKPALLEHHS YMOB BeAeHHs Bi3Hecy
Ta 60poTbOU 3 KOpyMLiEtD.

6. HeobxigHMM € 3aKOHOAABYE BPErY/NOBAHHS MOPAAKY i NiACTaB
HabyTTa Ta NPWUNUHEHHS PE3WAEHTCHKOro CTaTycy @i3nyHOK
0Cc06010-NNaTHUKOM NOAATKIB, OCKINIbKM LLe MUTAHHA MA€E BenKe
3HAYeHH$ AJ15 NPaBWUIBHOIO MOAATKOBOMO NAAHYBaHHS, YyHUKHEH-
HS CNOPIB MiXX MOJATKOBUMM OpraHaMu i NAaTHUKAMKU NOLATKIB
WOAO BM3HAYEHHS PE3UAEHTCHKOrO CTaTycy. [pyM nogaTkoBoMy
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NAaHYBaHHI HEJOCTAaTHLO TiMIbKM BU3HAYUTUCS 3 MICLEM 3AiNc-
HEHHS TOCMOAAPCHKOT AiSNBHOCTI YK i3 MiCLEeM NPOXMBaAHHS di-
3MYHOI 0COBM — NNaTHMKA NOAATKY, @ W BpaxyBaTh nepenbayeHi
YKpaiHCbKMM Ta iHO3EMHMM NOAATKOBMM 33aKOHOLABCTBOM KpU-
Tepii BU3HAYEHHS pe3nAEeHTCbKOro CTaTycy, Wo A03BOAUTL 0bpa-
TV ONTUManbHY NOAATKOBY KOPUCAMKLIK A1 TaKOro NAaTHUKA Ta
3anobirTv NoaBiMHOMY OMOAATKYBAHHIO MOr0 AOXOLIB.

. 3aCTOCYBaHHS MOAATKOBMX Miflbr € OAHMM i3 HaMbinbw AieBUX
Ta edekTMBHMX 3ac0biB NOAATKOBOro nnaHyBaHHs. Kpim nopar-
KOBMX NiNbr, IHCTPYMEHTapi NNaTHWKA NoAaTKy NpM 34iMCHEHHI
ONTMMI3aLii ONoAaTKyBaHHS BKJOYAE B cebe MOXIMBICTb BU-
KOpUCTaHHS nepenbayeHnx 3aKOHOM iHLWKMX NOAATKOBMX Mpe-
depeHuin, TaKUX 9K BMKOPUCTAHHS CheuianbHUX MOAATKOBUX
PEXWMIB, OTPUMAHHSA BiLCTPOYEHb i PO3CTPOYEHb CMIATU MO-
[ATKOBMX 3000B413aHb TOL0. MeTo 3acTOCyBaHHS NOAATKOBMX
ninbr € 3abe3neyeHHs MPUHLMNIB COLianbHOI CNpaBenMBOCTI
MOAATKOBOr0 3aKOHOJABCTBA, @ TAKOX CTUMYJIOBAHHS PO3BUT-
Ky iHBeCTMLin Ta iHHOBaLiM. OfHaK, YMHHA CMCTeMa MoaaTko-
BMX NifibI TaKMX 3aBAaHb HE BMKOHYE, TOMYy NoTpebye yaoCKo-
HaneHHs. 30KpeMa, 3aMiCTb CKaCyBaHHS NOAATKY Ha NpubyToK
4M 3aMpOoBa[KEHHS NMOJATKOBMX KaHiKyn MOro cnnatu, Heob-
XioHO nepen6aynTu 3BiNbHEHHS Bifd, CNAATKU TiET YACTUHU NpU-
OyTKY NNaTHMKIB NOAATKIB, IKa CMPSIMOBYETbCS HA 3AiMCHEHHS
KanitanbHux iHBecTMuin. Kpim TOro, BpaxoBywuu npobnemy
TPYAOBOI Mirpauii B YKpaiHi, LouinbHO nepeadbaymTi noaaTkosi
NiNbrM WOLO OMOAATKYBAHHS LOXOAIB MOIOAMX MpPaLiBHUKIB, a
TakoX nepenbauntn perpecuBHy ctaBky €CB gna cybekTiB, ski
36inbLUYIOTb 3apOB6ITHI MAaTM CBOIM NpaLiBHMKAM Ta CTBOPIOKOTb
[.0AATKOBI poboui Micus.

. YcTaneHa npaBoBa MO3uLis Cy4OBMX OPraHiB 3 BUPILLEHHS KOH-
KpPeTHUX CNOpiB HaAa€ MNAaTHUKY NOAATKIB YNEeBHEHOCTI, Wo B
pa3i BUHWKHEHHS KOHMMIKTY 3 MOAATKOBMMM OpraHaMu BiH
MOXe pO3paxOBYBaTM Ha YCMilHMIA 3aXMUCT CBOIX iHTEpecCiB Y
cyni. Lle Mae cyTTeEBMI BNAIMB Ha BMOIp BapiaHTy MOBEAiIHKMU B
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npoLeci NoAaTKOBOro MfaHyBaHHS. Pa3oM 3 TMM, NpaBoBi Mo-
3uuii BepxosHoro Cyny, Ha BigMiHy Big, piweHb €ECMJ1, B ykpaiH-
CbKi MpaBOBiM CUCTEMI HE PO3MNSAaTbCa K OKepeno npasa.
Hi B Hopmax KoHcTutyuii Ykpainu, Hi B 3akoHi Ykpainu «[1po
CYyHOYyCTpiii Ta CTaTyC CyLLiB» HE BCTAaHOB/JIEHO HOPMOTBOP-
uy dyHKuito cyaiB. OB0OBA3KOBICTb iX BpaxyBaHHA B AisSIbHO-
CTi CyDOEeKTiB BNagHUX NMOBHOBAXEHb CTOCYETbCS CaMe MOpAaKYy
3aCTOCYBaHHA HOPM MpaBa, TOBTO NpaBWa MOBEAIHKM, SKi BXe
BCTAHOBJIEHI Y BiANOBIAHUX OXepenax npasa. Y TakoMy BMNaL-
Ky He MAEeTbCA NPO BCTAHOBAEHHS CYLOBMM DillEHHAM HOBMX
npaBua NOBeAiHKKU, TOBTO HOBUX MPaBOBMX HOPM. Pa3oMm 3 TumM,
MeBHMX 03HaK NpaBOpery/toBaHHS NpaBoBi No3uLii BepxoBHO-
ro Cyay HabyBatoTb TOAI, KOIM CMip BUHUK Yepe3 HeBperysbo-
BaHICTb MEBHWMX MPABOBILHOCUMH Yy HOPMATMBHMX akTax. Ko
npaBoBa MporanuHa LiNCHO MaE Micue, BaXanBO, Wwob ui npo-
raivHu BynM CBOEYACHO 3aMOBHEHI YCTaNIeHOK CYA0BO MpakK-
TUKOIO, SIKa B TaKMX cuTyauisx Byna 6 OCHOBHUM OPIiEHTUPOM Y
MpaB03acTOCyBaHHI A9 Cy6EKTIB NOAATKOBUX MPABOBIAHOCHUH.
Bu3Hauaoum npaBuna NoBefiHKM YM NPaBO3aCTOCYBaHHS, Mpa-
BOBi no3umuii BepxoBHoro Cyny NOBMHHI BpaxoByBaTU NMPUHLMN
npe3yMnuii NpaBOMIipHOCTI pilleHb NAaTHMKIB NOAATKIB.

9. 3acTocyBaHHS aHanorii 3aKOHy YM aHanorii NnpaBa B NMoAaTko-
BMX CMOpax SKLLO i MOXe MaTu MicLie B OKpeMUX BMUMNadKax, TO
TiNbKX 3 LOTPUMAHHAM NPUHLMNY NPONOPLIAHOCTI i, HAMBAX/N-
Bille, MPMHLUMMNY Npe3yMnLii MPaBOMIPHOCTI pilleHb MAATHMKIB
noaatkie. M1 BUK/IIOYAEMO MOXMUBICTb 3aCTOCYBaHHS CyaAamu
QHanorii 3aKOHy Y1 aHanorii NpaBea, AKLWo TaKMM YUHOM 0OrpyH-
TOBYETbCA PilLEHHS, WO BMHOCUTLCS HE HA KOPUCTb MIATHMKA
NoAaTKiB. Y LiIOMY AOMYCKAOUYM MOXKIIMBICTb 3aCTOCYBAHHS aHa-
NOTii 3aKOHY YM aHanorii NpaBa CyAaMu, MW BUKIKYAEMO TaKy
MOX/IMBICTb 4151 OPraHiB MOAATKOBOI CNYXXOM, a[ike 3aCTOCYBaH-
HS aHanNorii NpaBa Y1 aHaNOrii 3aKOHY KOHTPOJIOKYMM OPraHoOM
He y3rog)KyBanocb 6u NMOBHOK Mipow 3 BUMOramm 4. 2 ct. 19
KoHctuTywuii Ykpainw.
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10. Mpu 34iACHEHHI NOAATKOBOrO MaaHyBaHHS, 0COBNMBO PU3MKO-

11.

BOrO, Ta 3aCTOCYBaHHI MpW LUbOMY CYAOBOI NMPaKTUKM, NIATHM-
Ky MOAATKIB CNif BpaxOBYBAaTWM OCHOBHI 3acagu Ta MPUHLMNK
30iMCHEHHS aAMIHICTPAaTMBHOIO CYAOYMHCTBA, @ TaKOX MNpo-
6neMHi NUTaHHS, 9Ki BUHMKAKOTb Npu UbOMY. Tak, y 6aratbox
BMMNaAKax BMHMKAIOTb PO36IXKHOCTI MpM 3acTOCyBaHHI MpaBun
[LOKa3yBaHHS, 30KpemMa 060BI3Ky NMOAATKOBOr0 OpraHy camo-
CTiMHO J,OBECTM NPABOMIPHICTb CBOrO PillieHHS, @ 3 iHWOro 60Ky
3aCTOCYBaHHA AOKTPUHM PO3YMHOI 06AQYHOCTI MAaTHUKA noaat-
KiB. TaKOX MatoTb MiCLLe HEOAHO3HAYHI NiAX0AM NPY BU3HAYEHHI
CMNiBBIAHOLIEHHS NPUHLMMY 3MaranbHOCTI Ta NPUHLMMY OQiLLin-
HOro 3'ACyBaHH$ BCiX 06CTaBMH CrpaBu CyaoM.

BcTtaHoBNEeHUI npoLecyanbHUM 33aKOHOM 0OO0BA30K [0Kasy-
BaHHSA CyOEKTOM BNagHUX MOBHOBAXXEHb MPaBOMipPHOCTI CBOro
PilLEHHS HE MOXe CTaBMUTUCA Nig CyMHIB. [TpuHLUMN odiuinHOoro
39CyBaHHA 06CTaBMH CNpaBuM Yy CNOpax NPO OCKaPXKEHHS pilleHb
cyDOEeKTiB BNalHUX NOBHOBAXXeHb MOBMHEH 3aCTOCOBYBATUCS CY-
[aMU 3 MEeTOK 3aXMCTy iHTepeciB nmo3mBaya B pasi BiACYTHOCTI
abo HepoCTAaTHOCTI [0Ka3iB, K NiATBEPAXYHOTb 06rpyHTOBa-
HiCTb MO30BHUX BMMOT. 3aCTOCYBaHHSA LLbOr0 MPUHLMMY 3 METOH
3000yTTS [,0KA3iB, IKi CNPOCTOBYHOTb MO3MLIKD NAaTHMKA NoaaT-
KiB Y1 0BrpyHTOBYHOTb MPaBOMIpHICTb pilleHHSsI CYOEKTA BNAgHUX
MOBHOBAXEHb BMKYAETLCA. [103MBaYy — NNATHWKY NOAATKiB
- [OLINbHO HAfATU CyAy A0Ka3M Ha MiATBEPOXXEHHS 06rpyHTO-
BAHOCTi CBOiX BMMOT. 33 YMOBM, WO NOLATKOBMM OPraHOM He
HafaHO LOCTATHbO [0KAa3iB Ha NiATBEPAXKEHHS NMPaBOMipHOCTI
NPUAHATOrO HUM pilLeHHS, CyA, He MOBWMHEH BiAMOBAATU B MO-
30Bi 32 HELOBEAEHICTIO, @ BXMTM 3aXOAM WOA0 CaMOCTIMHOIO
3000yTTS LOKA3iB 3 METOK 3aXMCTy NpaB No3MBaya, TO6TO BMKO-
HaHHSA OCHOBHOIO 3aBAAHHSA aAMiHICTPAaTMBHOIO CYA04YMHCTBA.
3 MeTol [LOCATHEHHs GanaHCy iHTepeciB MNaTHMKIB NoaaTkiB
Ta [epxaBW, 3abe3neyeHHs ONepaTMBHOCTI BMPILLEHHSI Cro-
piB Ta AOCTYNy A0 NPaBOCYAAs B YaCTUHI BU3HAYEHHS CTPOKIB
OCKApXXEHHS pilleHb MOAATKOBMX OpraHiB, HEOOXiAHO BHECTU
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3MiHM A0 BignoBigHMX HopM [TK YkpaiHu. 3okpema, BU3Haue-
Hui nyHkToM 56.18 cratTi 56 MK Ykpainn 1095-Tn geHHwi
CTPOK AOLiNIbHO CKOPOTUTM A0 LWeCTM MicauiB, BOAHOYAC HOp-
My MyHKTY 56.19 ui€i cTaTTi, 9Ka BCTAHOBJIOE MICAYHUI CTPOK
LN OCKApXXeHHS MOAATKOBMX MOBIAOMAEHb-PilleHb UM iHLUMX
pilleHb NP0 HapaxyBaHHSA rPOLOBOro 3060B3aHHS Nicns Npo-
Leaypv afiMiHiCTpaTMBHOIO OCKapXKEeHHS, MPOMOHYEMO BUKIIO-
4yuTK. NS OCKapKeHHS pilleHb Woao HapaxyBaHHs €CB npono-
HYEMO BCTAHOBMTM 3arajibHi CTPOKM OCKapXeHHs, nepeabdayeHi
KAC YkpaiHu, BHicWM BiANOBiAHI 3MiHM 00 4YacTMHM 4 3aKOHY
N22464-VI|, HopMK KO Ha CbOTOAHI BCTaHOBAOKTb 10-aeHHUNI
CTPOK O/151 OCKAapPXXEHH$, SIKMIA € 3aHAATO KOPOTKUM i CTBOPIOE
pY3MKM 0BOMEXEHHS LOCTYNy A0 NPaBOCYAAS.
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PO34OIN 3.

MPABOBI MEXI NOAATKOBOI'O
NJAHYBAHHA

3.1. CniBBiAHOWEHHA KaTeropin «A06poCcoBiCHICTb»
Ta «3/I0BXXMBAHHA NPABOM» NPU BUSHAUEHHI MeX
NoAaTKOBOrO NAaHyBaHHSA

OpHUM i3 HaMbINbL BAXKIMBUX | CKNAAHMX 3aBAAHb NPU LOCNIOXKEH-
Hi MOAATKOBOrO NJaHYBaHHA € BM3HAYEHHS MOr0 MpaBOBMX MeEX, TOb-
TO TUX paMoK, MpY BMXOLi 3a AKi LiSNbHICTb NAaTHMKA NoAaTKiB WoL0
ONTMMi3aLii CBOro NoAATKOBOr0 HABAHTAXXEHHS BTPAYa€ O3HaKM noaat-
KOBOTIO MJaHYBaHHS, 3aBAAE LWKOAM CYCMiNbHUM iHTEpecaMm.

Ak 3ayBaxye €. CMUYOK, NPpW 34iICHEHHI NOAATKOBOrO NiaHyBaHHS,
3BaXKAKUM Ha MO0 CNPSMOBAHICTb, 30KpEMa, Ha OMTUMI3aLil0 NOAATKO-
BMX BWTPAT, AyXXE BAaXX/IMBO PO3YMITU M YCBIJOMIIOBATU Pi3HULID MiX
NpaBOMipHOK NOBEAIHKOK NAAaTHUKA NOAATKIB Ta MOBEAIHKOH), IKa BXO-
[LWTb y CyNepeYHicTb i3 iHTepecamu aepxasu Ta cycninbcrea. Onogarky-
BaHHS € OAHIEN 3 HaNBINbLW KOHPNIKTHUX chep 3 TOUKMU 30py CNiBBIA-
HOLUEHHS iHTepeciB. 3 ornaay Ha ue, LOCArHeHHs 6anaHcy nybnivyHoro Ta
NPMBATHOrO iHTEpEeCiB B OMoAaTKyBaHHI HabyBae 0cobnuBoOi akTyasb-
HocTi [393, c.46].

Ha aymky M. boHaapeHko, 3aKpinuBLUM MOXAMBICTb ANS MAATHU-
Ka noaaTkiB 3aKOHHMM CnocoboM ckopo4vyBaTM 06CAr CBOiX MOAATKO-
BMX 000B%3KiB, Aep)KaBa [0O3BO/SE He LOBiNIbHY MOBEAiIHKY MAaTHMKA
MOoAaTKiB LLOAO MOro NoAaTKOBOrO MAaHYBaHHS, @ BCTAHOB/IOE NEBHO

141



Po3pin 3. MpaBoBi Mexi NoaaTKOBOro naaHyBaHHS

BM3HAYEHi paMKK, B MeXax AKMX MNATHMK MOXe BMOMpPaTM MeToaM Ta
Ccnocoby 3aKOHHOr0 CKOPOYEHHSI MOAATKOBMX mnaTexis. [pn uLbOMy
OepXXaBa MaTMMe MOX/MBICTb KOHTPOOBATM BMXifA 33 Ui paMKu, WO €
3a60pOHEHO0 MOBEAIHKOW ANs NnaTHMKA noaatkis [77,c. 29].

BinblwicTb HayKOBLIB MOBA3YOTb MeXi NOAATKOBOro MJaHyBaHHS
3 OLIHKOI MPaBOMIpPHOCTI YM MPOTUMAPABHOCTI AN, CNPSIMOBAHMX Ha
3MEHLUEeHHs MOAATKOBMX MnaTexiB. b. MULWKIH KOHCTATYE, WO A0 TUX
nip, MOKX MiHIMi3aLis He BUXOOUTUME 3@ MeXi 3aKOHHOCTI, i1 He MOXHa
BM3HATU TaKOI0, O CyNnepeymnThb LiNgM AepyKaBu LWOA0 ONTUMI3auii ono-
[aTKyBaHHS, a, OTKEe, MPOTMNPABHO B 3B3KY 3 BiACYTHICTHO CyCMifbHOI
wkoam [264,c.81]. B. XintoTa BMAINSE HACTYMHI KpUTepii, WO A03BONAOTb
BiAMEXYBATM NeranbHy ONTMMI3aLlito ONoAaTKyBaHHS Bif NpOTUMNPABHO-
ro YXUEHHS Bif CNaaTV NOAATKIB:

- [o6pOCOoBICHICTb NNATHMKA NOAATKIB (He LOMYCKaKTbCS Aii rpo-
MaasH i PUANYHUX OCiO, 34iMCHIOTLCS BMKIIKOYHO 3 HAMipOM
3anoAiaTV WKOAY iHWIiM 0Ccobi, @ TAKOXK 3N10BXMBAHHS MPABOM B
iHWKX hopMax);

- OTPMMAaHHS HeobrpyHTOBAHOI NOAATKOBOI BMroaM (TO6TO SKLLO
LNS uinen onoaaTtkyBaHHS CMOTBOPEHWMI EKOHOMIYHWI CeHC
onepauii abo BpaxoBaHi onepalii, He 06yMOB/IEHI PO3YMHUMM
€KOHOMIYHMMM ab0 iHWMMU NPUYUHAMM);

- CTynNiHb Big0OpaxeHHS B HaJaHUX AOKYMEHTAX peanbHOro eko-
HOMIYHOrO 3MICTy rocnogapcbkux onepauiv [449, c. 47].

OpHak y nNpaB03acToCyBaHHi MeHwe npobneM BUMHWUKAE NpU po3-
MEXYBaHHI MPaBOMIPHOI Ta NMPOTUNPABHOI NOBEAIHKM MAATHMKIB NO-
[aTKiB. Y 3B’A3KY 3 TUM, LLO Cy4YaCHi iIHCTPYMEHTM MOAATKOBOrO MaaHy-
BaHHS CTAKOTb yce Binbll BUTOHYEHUMM Ta CKNALHWMMM, Lii NAATHMUKA
noaaTtkiB fyxe 4acto GOpManbHO HE BXOAATb Y MPSMY CyNepeyHicTb 3
6YyKBOI 3aKOHY, 04HAK KOHLENTYyalbHO BOHWU He BifNOBifatOTh KpUTEPI-
M [,O0OPOCOBICHOI MOBEAIHKM Ta MaTb 03HAKM 3/TOBXMBAHHS NMPAaBOM.
OuiHKa came Takux Ai NNaTHWKa NOAATKIB BUKIMKAE HaMbinbLie npo-
6nem, apxe TyT, IK NPaBUNO, BiCYTHI YiTKi 3aKOHOAABYI KpuTepii kBani-
dikauii TakMx Livi Ta BU3HAYEHHS iX NpaBOBMX HACMiAKiB. K Haronowye
T. [yceBa, fiaMeTpanbHO NPOTUAEXHI IHTEpECH NIANPUEMLIB i AepXaBu
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(3HWMXKEeHHS NoAaTKiB, WO MignaratoTb Cnnati Ta 3abe3nevyeHHs Haaxo-
IKeHb [0 Bto04KeTy BiANOBIAHO), @ TAKOX BiACYTHICTb GOPMaNbHUX KpU-
TepiiB, 9Ki LO3BONAOTb PO3MEXYBATU NOAATKOBY ONTUMI3ALLIIO | YXWUNEH-
HS BiJ OMOAATKYBaHHS, NPU3BOAMTb A0 BEMKOI KiNIbKOCTi KOHMAIKTIB Yy
uin cdepi [156, c. 356]. Tomy cnip, norogntncs 3 nosuuieto H. BopoHiHoi
npo Te, WO Ha CbOroAHI 0COBMMBO aKTyanbHOKW € npobnema kBanidi-
Kawii «MpUKOPAOHHMX» CUTYaLiM, KoM popManbHe AOTPUMAHHS 3aKO-
HY NJIATHUKOM MOAATKIB, TOOTO BUMHEHHS HUM AiMA, fKi HEe 3a6OpOHeHi
3aKOHOAABCTBOM, HEMUHYYE MPU3BOAMUTL A0 30WTKIB 419 OepXKaBu uu
MyHiUMnanbHUX yTBOpeHb [99, c. 25].

30iMCHEHHS MOAATKOBOrO MAaHYBaHHS | HaMip OMTMMI3yBaTW Mo-
[aTKOBE HABAHTAXKEHHS MOXE PO3INgAaTMCS 9K NposiB peanisauii npas
NNaTHMKIB noaaTtkiB. MnaTHWKKM NoJaTkiB, AKi BUCTYNAlOTb Y MOAATKOBUX
NpaBOBiIJHOCKMHAX, K MPaBWI0, 3060B93aHMMM CyOEKTaMK, NOPsIA, 3 TUM
MatoTb CyOEKTUBHI NpaBa i MOXAMBICTb ix peanisauii. OgHak peanisauis
TakMX MpaB MA€E BM3HAYEHi 3aKOHOAABCTBOM MEXI, a He 34iNCHIOETHCS
BMKJ/IOYHO Ha pO3CyA, NnaTHUKA. Y HaYKOBIM NiTepaTypi HaroioLwyBanocs,
L0, OCKiNIbKM 0BCAr NpaB NAATHMKIB NMOAATKIB OOEKTUBHO € BY)XXUMM 3a
CBOIM 3MiCTOM Y MOPiBHSIHHI 3 NPaBaMu OpraHiB AepXXaBHOI BNaau, He BU-
K/IMKAE CYMHIiBY Ta 06CTaBMHa, LLLO NpaBa NAaTHMKIB NOAATKIB,a 0c061MBO
3acobum ix peanisauii Ta 3axXuUCTy He OOCTaTHbO 3aKpiM/ieHi B MPaBOBUX
HOpMax, sIKi perynoTb NOAATKOBI NPAaBOBIAHOCUHM. 3aKpinaeHui nepe-
NiK NpaB NIATHWUKIB NOAATKIB € 3aHAATO BY3bKMM, @ 3MICT iX ChOPMynbO-
BaHMI TakMM YMHOM, LLIO He Crpusie iX edheKTUBHIN peani3alii Ha npak-
i [124, c. 23-25]. 3 iHworo 60Ky, YUM LWMPLWMMK MOBHOBAKEHHAMM
HagineHun cyb’ekT, TUM Binblue MOXIMBOCTEN BiH MA€E LiSTU Ha BNACHUN
po3cya. HaykoBLi HaronowyTb, WO npobaemMa po3LMPEHHS | 3BY)KEHHS
MeX BiJIbHOTO pO3CyAy TiICHO CTUKAETLCS 3 NMPO6EMOI0 MpaB i 3aKOHHMX
iHTepeciB TpeTix 0Cib. Po3WmMpeHHs i 3BY)KEHHS MeX pO3CyAy MOK/MKAHI
CNpuaTH, 3 0fHOro BoKy, Hanbinblw edeKTUBHIN peanisalii NpaBOMOYHO-
CTen 0cobu, 3 iHWOro — BUKIOUYEHHIO MOXK/IMBOCTENM 3aN00iraHHs KoM
TpeTiM 0cobaMm. BnaMHYTH Ha po3Cya MOXHA WNAXOM AeTanizauii npas Ta
0060B’A3KiB Cy6’eKTa, YiTKOI iX pernameHTaLii y HOpMax npaBa, BCTAHOB-
NeHH$! MeX 34iMcHeHHs cyb’ekTMBHOrO npaga [370, c. 141-146].
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MU He € NPUXWMNBHUKAMM 3BY)KEHHS MpPaB MAATHWUKIB NOAATKIB, AKi
nepenbaveHi YMHHMM 3aKOHOAABCTBOM. BM3HaOUM NpaBO MAAaTHUKIB
noaaTKiB HA ONTMMI3aLi0 CBOIX MOAATKOBMX NAATEXIB MpU 34iMCHEHHI
NOAATKOBOrO MAaHYBaHHS, M1 BBAaXXAEMO 3a HeOOXiAHEe 3aKpinuTH Mexi
peanisauii TakMx Npas, KpUTepii po3MexKyBaHHS MPaBOMipHOI Ta NPOTU-
NpaBHOiI MOBeAiHKM, BCTAHOBUTW HEA0MYCTUMICTb 3/T0BXXMBAHHS NMPaBOM.

Y HayKoBil niTepaTypi BM3HAYalOTb TaKi MeXi 34iMCHEeHHs Cyb’ek-
TUBHMX NpaB:

1. NoTpumaHHg npas, cBoboA Ta iHTepeciB iHWKX 0Cib npu 3ainc-
HeHHi npaBa. 3iCTaBNEeHHS CBOro iHTEpecy Mpu 3A4iNCHEHHI
Cy6EKTMBHOIO MpaBa 3 0COBUCTUMM iHTEPECAMM THLUMX YHACHM-
KiB NPaBOBIAHOCKH, y TOMY YMCAi Aep>KaBK, O3BONIUTL 36epertu
MeBHY PiBHOBAry Mixx CBOIMM MpaBaMu 1 iHTEpecaMu Ta iHTep-
ecamu iHWmx ocib, cycninbcTBa. Lle 3i ceBoro 6oky 3abesneuntsb
NPaBOMIipHY MOBELiHKY 0COOM i He AOMNYyCTUTb 3/T0BXMBAHHS
npaBaMu iHWwMX ocCib.

2. MNpu3HaveHHsa npasa. [1ig NpU3HayYeHHAM npaBa PO3YMIETbCS
MeTa 0OEKTMBHOrO NpaBa B LLiZIOMY, CMPSAMOBAaHa Ha BCTAHOB-
NEHH$ MO3UTUBHWUX NPaBMUA NOBEAIHKW, HAJAHHS CYOEKTUBHUX
npaB i NOKNAAAHHA OPUAMYHMX 000B3KIB Ha CyOEeKTIB nNpaBa
NS 3aKPINNEHHS M CNPUSHHA PO3BMTKY CYCMiNbHWUX BiLHOCUH,
O BiAMOBIJAlOTb iHTEpECaM CyCniNbCTBa, AEPKaBU, OKPEMMUX
rpomMagasH. DopManbHO 34iACHIOKYM CBOE NPABO Y BiANOBIAHUX
MeXax, 0lHaK BUKOPUCTOBYOUM Lie MPABO He 33 NPU3HAYEHHAM,
CyOEKT NPaBOBIAHOCKH 3/10BXXMBAE HUM, XOY i HE MOPYLIYE Npw
LbOMY 3arasibHOro MpaBuna SIKOro-Hebyab 3aKOHY YW iHLIOMO
HOPMaTUBHO-NPABOBOrO aKTY.

3. lobpocosicHicTb. [NoBeniHKy cybekTa NpaBOBIAHOCMH MOXHA Ha3-
BaTV L0OPOCOBICHOK /iMLIE B TOMY BUMAAKY, SKLWO 0coba, siKa ii
3MIMCHIOE, YCBIOOM/IOE CBOK BiAMOBIAANMBHICTL Mepen iHWWUMK
4neHaMM CyCniNnbCTBa, OPIEHTYETLCS HA YECHE BUKOHAHHS CBOIX 30-
60B913aHb, KEPYETHCS Y BUMHKAX CYCMiNIbHO KOPUCHUMM HAMipaMM.

4. PosymHicTb. lpaBoBa cyTb Li€i kaTeropii nonsrae B Heobxia-
HOCTi YYaCHMKIB NpuW 34IMCHEHHI NpaB i BUKOHAHHI 060B93KiB
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36an1aHCOBAHO CMiBBiAHOCUTM CBOI Aii 3 LinAMM OOEKTUBHOIO
npaea, NpaBOBMX MoOAENeil NOBEAIHKM, nMpaBaMu, cBobodamMu
M 3aKOHHUMM iHTepecamu iHWKMX 0CiB, @ TAaKOX CycninbCTBa Ta
LepXKaBMu.

5. CnpaBeanuBicTb. TPYHTYIOUMCb HA YCBILOMAEHHI cnpasBenimn-
BOCTi, ocoba dopmye ana cebe MopanbHi 060BI3KM, BUPOONSE
CMPOMOMXHICTb 3AIACHIOBAaTM MOpPanbHUI CaMOKOHTPO/b, MO-
BaXaTu cBobOAM iHWMX OCib, He 310BXMBaTH npaBamu [370,
c.208-241].

P. OpmalueB Haronowye, Wo €AMHMM HaLiMHMM KpUTEPIEM BiaMe-
XKYBAHHSI BMKOPUCTAHHS HALaHWUX MNAATHWKY MOAATKIB NeranbHUX iH-
CTPYMEHTIB ONTUMI3auii Bif NMOAATKOBMX NPaBOMOpYLIEHb € [06poCo-
BiCHiCTb [481, c.167]. M1 BBaXKAEMO, LLLO MEXi MOAATKOBOrO NIaHYBaHHSA
He CNlig 3aHaaTo 3BY)KYBATM abo po3LWMPIOBATU, ONTUMAIbHO B SKOCTI
TaKMX MeX CNif BM3HAYMTM NPABOMIPHICTb Ta A0OPOCOBICHICTb AisiHb
NNaTHMKA NoAATKiIB.

Sk 3a3Havae [. YepemHoB, Hebe3neka Heno0bpOCOBICHOMO AisiHHS
MOXe 6yTM B Kifbka pasiB BMLIE, HiXX HebBe3neka «3BMYaAMHOro» npa-
BOMOPYLUEHHS: NPOTUNPABHI Aii 30BHI BAArAOTHCS B HOPUANYHY DOPMY
M 30aTHI 3aBLATM CEPMO3HOI LIKOAM, OCKINbKM Ba3yTbCs Ha LUMPOKIN
[LO3BONEHOCTI, LLO HAJAETLCS Oyab-9KMM CyOEKTMBHMM NpaBoM. Taki aii
(6e3mianbHiCTb) HACKNY NiAAAETHCA BUSBNEHHIO | pO3KPUTTHO. BOHM Bax-
KO [0BOAATbCS | 0C00a, 3N0BXMBAOYM NPaBaAMM, MOXKE A1 NPUKPUTTS
CBOIX NPOTUMNPABHUX Ai BUKOPUCTOBYBATU apCeEHAN 3aXMUCTY, HafaHUM
0co0i, Ika CyMJTIHHO 3/iMCHI0E CBOT CYOEKTMBHI npaBa [459].

3po3yMino, WO [epXaBa MOBMHHA MaTU iHCTPYMEHTWM NpPOTUAIT
3/T0BXXMBAHHIO NPaBoM 3 HOKY NIATHUKIB NOAATKIB Ta MAaTU MOX/IMBICTb
3aXMUCTUTK CBilt iHTEpPEeC Ta iHTepec CyCninbCTBa, OAHAK TYT BaXX/IMBO
NPaBWIbHO BM3HAYMTU AOMNYCTUMY MeEXY MPaBOMIPHOrO W HeLobpo-
COBiICHOIO MOAATKOBOIO MAaHYBAHHS, MPaBMIbHO NifibpaTM HeobxiaHi
{HCTPYMEHTM | 3aCTOCyBaTM HaCNigKW, 9Ki BigNOBIAATUMYTb 3aKOHY Ta
3arasbHMM MNpuHUMNaM npaea. [1pn LbOMy HeobXiAHO 3HAWTW BiAMo-
Bifb HA NMUTAHHSA, IK NPABU/IbHO PO3MEXYBATH LOOPOCOBICHY NOBEAiHKY
NAATHMKA NOAATKIB i 3/I0BXXMBAHHA NPABOM, @ TAKOX $IKi MOAATKOBI Ha-
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CNigK1 NOBMHHI ByTH 3aCTOCOBAHI, SIKLLO Oyae BCTaHOBIEHa Hep0bpoco-
BiCHa MoBegiHKa 3 60Ky NnaTHMKIB nogaTkis. [4as uboro BaXXMBO MaTH
PO3YMiHHS CYTHOCTI TaKMUX KaTeropiw, K «400pOCOBICHICTbY i «3/10BXM-
BaHHS NPaBOM».

Cnip, KOHCTATYBaTH, WO HOPMM NOAATKOBOrO 3aKOHOAABCTBA Npak-
TMYHO He OMnepykTb TAKMMKU KaTeropisamu, a ix 3ragkum B Hopmax [1K
YKpaiHu MatoTb eni30AnYHUI | HECUCTEMHUI XapakTep. TOMy MU 3My-
LWEeHi 3BEPHYTMCS A0 3arajibHMX 3acaf KaTeropin «406poCoBiCHICTb» Ta
«3N10BXMBaHHS MPaBOM», IKi BU3HAY€eHi TEOPIi€t0 NPaBa, a TaKOX [0 KOH-
LEenNUil, aKi BU3HAYEHI B iHWMX rany3ax npaea.

[ocnigpxyBaHa KaTeropis «406POCOBICHICTb», HA Halle NepeKoHaH-
HS, NOBMHHA PO3MNSAATUCS He CTiNbKM SK NPaBOBa, a, Hacamnepen, 9K
KaTeropisi Mopani. Po3mMexoBytoumn kaTeropii npaea 1a mopani, C. Cas-
CepuC HaronoLye, Lo OCHOBHA BiAMIiHHICTb MpaBa Bif Mopani nonsarae
B TOMY, LLLO BOHO Ma€ Habarato Binbl BUCOKY CTyMiHb GOPManbHOi BU-
3HaueHocTi. [lis HopM npasa 3abe3neyyeTbcs NPMMYCOBOK CUIOI0 Aep-
aBKW. MOpanbHiCTb, peryntoym YacoM Ti X BifHOCKMHMU, LLO | NPaBO, Ma€E
6iNblW HEBM3HAYEHMI XapaKTep CaMe B CM/1y CBOEI BCEOCSKHOCTI. AKL0
B CYCNiNbCTBi iCHYE HEObXiaHICTb 3a60poHM Byab-SKOro SBMLLA, O No-
pYLIYE MOpanbHi HOPMU, TO, HAa AYMKY BKa3aHOr0 HayKOBLS, 3aKOHOAA-
BeLb MOBMHEH (opManizyBaT MOpasibHy HOPMY i TaKUM YUHOM BBECTU
ii B npaso [375,c. 11-12].

B.l. lanb TnymMaunTb [OGPOCOBICHICTb AK A06pPY COBiCTb, YECHICTD,
npaBaMBICTb ¥ BUMHKax [162, c. 117]. A.B. IrHaTOB BBaXag, O NOHATTS
«p0BPOCOBICHICTbY («HE[0OPOCOBICHICTb») € MUTAHHAM FPOMAASHCHKOI
nosuuii i dinocodcbkoro ceitornsagy [209, c. 75].

[ocnipHWKKM BKasykoTb Ha Te, WO KaTeropis fo6poCcoBiCHOCTI € Mo-
panbHO-ETUYHO Ta OLLIHOYHO, TOMY HaMaraTucs XXOPCTKO BU3HAYUTU
ii B 3aKOHIi, 4OrOBOPIi UM pilLeHHI Cyay NpakTMYHO HEMOX/IMBO, @ B OKpe-
MUX BUNAZAKaxX i He BapTo. [i BUKOpUCTaHHS noBa3aHe 3i chopMOBaHUM
y CYCNiNbCTBi CTaBNEHHAM A0 63a30BMX MOpPasbHO-ETUYHWMX KaTeropin
nobpa i 3na, pO6POCOBICHOCTI-BUHM-Hea0bpocoBicHOCTI. Baxnumeictb
BM3HAYeHH$ KaTeropii «406pOCOBICHICTb» BUSIBASIETLCS HE TiNIbKK 3 TOY-
KM 30pY IOPMAMYHOI TEXHIKM, @ 11 3 TOYKM 30pYy CYyCMinbHOI Mopani, gKa,
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pPO3BMBAIOYMCH B YMOBAX MOCTIMHOI HEBM3HAYEHOCTI Ta BTpaTK npiopwm-
TeTiB, BTpaya€e 6a30BMM UMBinizauiviHmi 3mict [58, c. 201].

Pa3oM 3 TMM, M1 BBaXKAEMO, O MOPaAJIbHO-ETUYHI KaTeropii, Taki 5K
«0,006POCOBICHICTb», HE OAHAKOBOK MipOK CaMOAOCTATHI A8 3aCTOCo-
BYBAHHS B Pi3HMX cPepax CyCcniNbHUX BiAHOCKH, Y AEAKMX i3 HUX BOHM
MOBWMHHI | MOXYTb BUPILWIWTK Ti 3aBAaHHS, 9Ki HEOOXiAHI CycniNbCTBY, O4-
HaK B iHWMX MaloTb BYTU MOEAHAHI 3 NPAaBOBMMMU NPUMNUCAMMU.

H. BopoHiHa 3a3Hauag, Wo NoHATTS «400pOCOBICHICTb» MAE OLiHOY-
HUI XapaKTep, BOHO KOHKPETU3YETLCA Ta iHAMBIAYaNi3yeTbCs B Npoueci
3aCTOCYBaHHS HOPM 3akoHy [99, c. 25]. Y Hayui umMBinbHOro npasa, ge
KaTeropisi «406pOCOBICHICTb» AOCNIAXKEHA YN HE HAWrMOLLe, Nig NPWH-
LMMOM CnpaBensiMBOCTi, 4OOPOCOBICHOCTI Ta PO3YMHOCTI HAayKOBLLi po-
3yMIitOTb OfHY 3 KEpiBHUX iAelM UMBINBbHOIO NpaBa, BiAMNOBIAHO A0 AKOI
3MiMCHIOETLCA UMBINBbHO-NPABOBE PeryftoBaHHS CYCNiNbHUX BiAHOCKH i
SIKa BM3HAYA€E XapaKkTep NOBeLiHKM YY4AaCHUKIB UMX BiAHOCKH 3 MOMs-
[y HeoOXigHOCTI CYMNIHHOIO BMKOHAHHS HUMM CBOiX 0DOOB'3KiB, BUSIBY
Typ60TH 11 06aYHOCTI NpO NpaBa Ta iHTEPECH IHLIMX YYACHMKIB, Nepes-
HayeHHs MOX/MBOCTI 3aBAAHHS TAaKMM MpaBaM Ta iHTEpecam LWKoAM 3
METOH0 il HepONyLWEHHS, @ Y BUMAAKY ii 3aBAaHHS MOBA3aHa 3 Heobxia-
HICTIO BiALWKOAYBAHHS TaKoi WKOAM i 3aCTOCYBAHHSAM [0 BUHHOI 0CO6M
3aX0[iB UMBINbHO-MPABOBOI BiANOBIAANbHOCTI, MPONOPLiMHUX BUMHEH-
Hi0 NpasonopyLeHHs [418, c. 5]. O. bakaniHCbKa HaronoLWYeE, WO NOHST-
T «00OPOCOBICHICTbY MAE NOABIMHMIA XapakTep. B 06€KTMBHOMY CeHCi
LLOBPOCOBICHICTb ABNSE COOOK BM3HAYEHi HOPMaMu Mpaga, 3BUYAIMU
LinoBoro o6opoTy BUMOrM A0 NOBEAIHKM HEBM3HAYEHOro Kona y4ac-
HWMKIB LMBINbHUX NPABOBIGHOCKH. Y CyOEKTMBHOMY pO3yMiHHi Aobpoco-
BICHICTb — LLe OLLiHKA MOBeiHKM CYDEKTA LUMBINbHUX NPABOBIAHOCKH Ha
BiAMNOBIAHICTb COPMOBAHMM Y CYCMiNbCTBI HOpMaM MOpani, noBaru 4o
npaB iHWMX y4YacHWKiB npaBoBigHocuH [58, c. 201].

PasoM 3 TiMm, T. [yceBa HAroNowWye Ha pi3HULI KaTeropii «aobpoco-
BiCHICTb» y UMBINbHOMY Ta MOAATKOBOMY npaBi. Ha ii aymky, nobpocosic-
HiCTb Y LMBINIbHOMY NpaBi pO3yMi€TbCS 1K NEBHMIA CTaH 0COOM, HE3HAHHS
Hel Lesiknux 06CTaBWH, 3 SKMMM 3aKOH MOB'A3YE Ti UM iHWIi NPaBOBi Ha-
cnigkn. HaBnaku, kateropis «406poOCOBICHICTb» Y NOAATKOBOMY MpaBi
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nepenbayvae nesHe CyOEKTMBHE BiAHOLWEHHS MAATHMKA NOAATKY 4O AiN,
AKi BiH BUnHs€e [156, c. 83].

HenobpocoBicHa noeeaiHka cy6’ekTa MpaBOBiIAHOCUH MICTUTbL 03-
HakKu 3/10BXMBAHHA NpaBoM 3 Moro 6oky. Sk 3a3Havas |. [TokpoBCbKUiA,
iCHYIOTb ABa NiAXOAM A0 PO3YMiHHS 3/10BXMBAHHA NPaBOM (LIMKAHM) —
HiMeLbKMI Ta WBeNLAPCbKMiA. Y nepioMy BUNAAKY Mif, LUMKAHOK po3y-
MIETbCA NParHeHHs 0cobm 3anofisTu Wwkogy (To6TOo iCTOTHOK 03HAKOH
NOHATTSA € CYyOEKTUBHMI ymucen). Y apyroMy BUMNaAKy Mig 310BXMBAH-
HSIM NPaBOM PO3YMI€ETbCS BCE, LLO BUXOAMTb 32 MexXi 40OpOCOBICHOCTI,
B TOMY YMC/i M HeobBepexkHicTb. Take po3yMiHHS WKMKAHM € BinbL WKpo-
KMM Ta Ma€ po3muTi mexi [317,c. 127].

[latoum ouiHKY Takil KaTeropii, 9K 310BXMBAHHS NPaBOM, HEOOXiAHO
PO3KPUTU K CYTb LbOro EeHOMEHY, TaK i MOoro xapaktep. Y HayKoBin
niTepatypi BeAeTbCA aKTMBHA AMCKYCiS 3 NPUBOAY TOFO, YU MOXHA pO3-
rNAAATU «3N0BXMBAHHSA NPaBOM» K NPOTUMPABHY MOBELiHKY Cy6’ekTa,
4M Taka NoBefiHKA He BUXOAMTb 33 MeXi NpaBa i He MOXe BBaXaTucs
NpaBoMNOpYyLIEHHAM. Lle Ma€e KOHLeNTyasibHe 3HAYEHHS AN BUSHAYEHHS
NpaBOBMX HACNiAKIB 3/I0BXMBAHHA MPaBOM i B NOAATKOBMX NPaBoOBiA-
HOCMHax. Hanbinbw noBHO cucTemMaTM3yBaB Pi3Hi NigxooM A0 BU3Ha-
YEHHS «3/T0BXMBAHHS MPaBOM» YKpaiHCbkMi pgocnigHuk O. Porau, akuii
y CBOIiM npaui kfnacudikysas nigxoam [0 Li€i KaTeropii, BUSHa4YMBLUM,
O OKPEeMi HayKOBL,i pO3rNsAaloTb «3/10BXKMBAHHS NPaBOM» SK Pi3HO-
BMZ, NPOTUNPABHMUX i, iHIWI PO3MNSAA0Tb MOr0 SK AiSHHS MPaBOMipHe,
KpiM TOro, iCHY€ niaxig, BignoBigHO 40 SKOTO «3/10BXMBAHHSI NPAaBOM» €
CaMOCTIMHMM BMAOM NPaBOBOI MNOBEAIHKM, WO HE HANEXMTb Hi 4O npa-
BOMIpPHOI, Hi Ao npotunpasHoi [370, c. 92-107].

Y HayKoBiM niTepaTypi MOXHA 3yCTPiTU NO3MLIKO NPOTU NPAKTUYHO-
ro 3aCTOCYBaHHS KaTeropii 3/10BXMBaHHSA NPaBoOM ik Takoi. Tak, B. JTapiH
HarofIoLWYE, WO HeYiTKiCTb Y 3aKOHOAABYIM pernamMeHTauii 1 npaBo3a-
CTOCOBHIM MpakTWLi 3 MUTaHb MPOTUMPABHOIO 3/10BXMBAHHS MPABOM
BKpaW HeraTMBHO BM/JMBAE Ha SKiCTb CYAOBMX Ta iHLWMX NpaBO3acTo-
COBHMX pilleHb, HaJa€ i 6e3 TOro CKAaAHIA KOHLENLii 3/10BXMBaHHS
npaBoMm Lie BinblW poO3MUTOro, HEYITKOro XapakTtepy, 3Myluye H6araTbox
NPakTUKYHYMUX HOPUCTIB TOBOPUTM MPO HEOOXigHICTb BiZAMOBM Bif Hei
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SK IHCTpYMeHTy NpaBoBoi pernameHTauii [240, c. 27]. OnHak, 9K CyLIHO
3ayBaxye [1. CaxHO, OCKiNIbKM 3/10BXMBAHHS NPAaBOM Ma€ CBOi CYTTEBI
pUCK M O3HaKM, WO [O3BONIAKTb TaKy NOBEAIHKY 0COOM po3rnanati gk
dbeHoMeH i fBMLLe NpaBOBOi AIMCHOCTI, MM HE MOXEMO 3anepeuvysa-
TW iCHYBAHHS BigNOBIAHOMO pizHOBMAY, GopMu L abo 6e3anisanbHOCTI
cybekTa NpaBOBMUX BiAHOCKH, O MatOTb 3HAYEHHS ANa chepu npaBo-
BOro peryntoBaHHa [385, c. 49]. LLinkoM NorogKyemMochb i3 HasiBHICTIO
Npob6ieMHMX aCneKTiB Y 3aCTOCYBaHHI KOHLLEMLLIT 3N0BXMBAHHS MPaBOM,
[N 3anepeyeHHs ii icHyBaHHS. Lle Moxe ByTM CTMMyNOM [0 MOLWYKY
LWNIAXiB pO3B’A3aHHS NPOBNEMHMX MUTaHb, O4HAK He MiACTaBoK AN1d 3a-
nepeyeHHs 06’EKTUBHOI HASIBHOCTI LLbOro SIBULLA.

0. CkaKyH po3rnsa€e 3n10BXMBAHHSA NPABOM 5K 0CO6MBUIA BUL HOpU-
[OMYHO 3HAYYLLLOI NMOBEAIHKM, IKa MON[ra€e B COLLiabHO-LWKIAIMBUX YUMH-
Kax cyO€eKTiB NpaBa, y BUKOPUCTAHHI HEA,03BONIEHNX KOHKPETHUX (POpM Yy
Mexax A03BONEHOr0 3aKOHOM 3arafibHOro TUMy NOBELIHKM, WO cynepe-
UMTb LiNbOBOMY MPU3HAYEHHI0 npasa. [lepefyMoBaMM BUHUKHEHHS Ha
NpakTULi BMMNAAKiB 3M0BXMBAHHA MPaBOM € NPOrasMHM B 3aKOHOAAB-
cTBi ab0 HeLOCTaTHS YiTKICTb MPaBOBOI pernaMeHTaLii TUX UM iHWKUX Cy-
CNiNbHMX BiAHOCKH. [JOBECTU 3N10BXMBAHHS CYO’EKTUBHUM MPABOM AyXKe
CKknagHo abo NpocTo HeEMOXAUBO. [pu LLbOMY BKa3aHWIA aBTOp NOAINSE
3/10BXXMBAHHSI NPaBOM 33 NMPaBOBOK KBanidikali€ld Ha NpaBoMipHe Ta
npotunpasHe [389, . 458-461]. 0. Poray KpUTMUYHO OLLIHIOE NO3MLLO, LLLO
3/10BXXMBAHHS NPaBOM MOXe 34iMCHIOBATUCS Y HOPMi MPaBOMIpHUX Lil.
BiH cTBEpOXYE, WO Taka NoBefiHKa CybeKTa 0OMeXYE, 3BYXYE, abo B iH-
LK cnocib nocsrae Ha cBO6OAM iHLLMX YYACHMKIB NPaBOBiIAHOCKH. ToMy
Lii, WO NopywyoTb NPUHUMNKM NPaBa Ta MeXi 34iNCHEHHS CYy0’eEKTUBHUX
npaB, He MOXYTb BBAXATMCS NpaBoMipHuMm [370, c. 127].

BaxnMBo B LbOMY acmekTi 3’ACyBaTW, UM MOXYTb fii, Ki MicTaTb
03HaKMW 3/10BXMBAHHS MPaBOM, MOELHYBATUCS 3 MPAMUM MOPYLIEHHAM
NPUNUCIB 3aKOHOAABCTBA, afi)ke B TAaKOMY BMMAZKy BOHWU BXe Mepexo-
[STb Y KaTeropito NpaBonopyLweHHs. | HaBnaku, Yn MoXe 3M10BXMUBaHHS
npaBoM, 6e3 NpsIMOro NopyLIEHHS NPUNUCIB 3aKOHOABCTBA, PO3rNsaa-
TUCb 9K MOBeAiHKA NpoTMNpaBHa. TakoX HeobxiAHO NpoaHanisyBaTu Ta
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BM3HAYMTK, SKi MPABOBi HACNIAKM MOXEe MaTW MoBefiHKa CyOeKTa, gKa
MiCTUTb O3HaKM 3/10BXMBAHHA MPaBOM, pa3OM 3 TUM NPSMO He Nopy-
LIYKOYM NPABOBMUX HOPM: UM BOHA HE NMOPOIXKYE Oyab-AKMX HEraTUBHUX
Hacnigkis gns cybekra, abo BOHa MOXe MaTh HaCMiAKOM BigMOBY B pe-
anisauii npaea 4u BiAMOBY B 1Oro 3axmcTi, abo XX BOHa MoXxe B3arani
6yTM NigcTaBoK ANS NPUTATHEHHS Takoro cybekTa [0 HPUANYHOI Bif-
NoBifaNbHOCTI.

5K BU3HAYeHo B CTaTTi 23 KoHcTuTywii YKpaiHu, KoXKHa NtoAMHa MaE
NpaBO Ha BiNIbHWI PO3BMTOK CBOEI OCOOMCTOCTI, SIKLLO MPU LLbOMY He
nopyLyTbCs NpaBa i cBO6OAM iHWKMX N0AeN, Ta MAaE 060BA3KM nepes
CYCMiNbCTBOM, Y SKOMY 3abe3mneyyeTbCs BifibHMI | BCEOIYHMIA pO3BUTOK ii
ocobucrocti. OTKe, KOHCTUTYLIiHA HOpMa 0OMeXxye Cy6’eKTMBHI NpaBa
i cB060aM 3a60pPOHOD MOpYyLWYBATH Npaea i CcBO6OAM iHWMX NOAeN Ta
HeoOXiHICTI0O BUKOHYBaTM 000B’3KM nepes, CycnisibCTBOM.

3N10BXMBAHHS NPABOM 5K NposB HeA0OPOCOBICHOI NOBEAIHKM, AyXKe
4acTo CBIAYMUTbL NPO MNparHeHHs Cy6’eKTa MOPYLIMTM L0 33aBOPOHY um
YHUKHYTU BMKOHaHHS 000B’A3KY. He3BakalouM Ha HaMip Hagatu CBOIN
MOBeAiHLi 30BHIiWHI 03HaKM MPaBOMIpPHOCTI, Taki NPOSIBU MaOTb LUTYY-
HWIA XapakTep i TiIbKM MPUXOBYHOTb MPOTUMNPaBHICTb. TOGTO MoBediHKa
3a CBOE (POPMOIO X0 | MOXE BMINAAATN NPABOMIPHOK, OOHAK peanbHO
MoxKe ByTM NPOTMMPABHO 3@ CBOIM 3MICTOM. Y TaKMX BUCHOBKax HeMa
CynepeuyHoCTi, ayKe, HAaNpUKaL, Taky CUMTYaLitl0o MM MOXEMO cnocTepi-
raTv Npu yKNageHHi QiKTMBHOro MpaBOYMHY. TOMYy MW NMPUXOOMMO [0
BMCHOBKY, O AiSIHHA CYOEKTA, AKi MiCTATb 03HAKM 3/10BXMBAHHS NPABOM,
NonNpu KLWTYYHY MNPaBOMIPHICTb», MOXYTb OYTM NpeaMeTOM NepeoLiHKM
Ta nepeksanidikauii i Npy HAABHOCTI [OCTaTHIX MiACTaB MOXYTb GyTU
BM3HaHi npoTtunpaBHMMK. OfHaK TYT BaXXMBO, LWOO Taka NepeoLiHKa i
nepekBanidikaLis He 34iMCHIOBaNacs CBaBiNbHO 3 TOUYKM 30py 0BOBMI3KY
[OBEAEHHS Ta 3 TOUKM 30pY PiBHS KOMMeTeHLii cybeKTa, yNOBHOBAXXEHO-
ro Ha Taky nepekBanidikaLito. Tako KOMMETEHLIEW He MOxe ByTu Ha-
LineHnn 6yab-aKuin Cy6’eKT NpaBOBIAHOCUH, OCKINIbKM B TAKOMY BUMAAKY
Le MOXe Mpu3BecTv 40 NPaBOBOi HEBM3HAYEHOCTI Y/ HABITb XaoCy.

Cnif, BpaxyBaTu, WO NOBEAIHKA, KA MiCTUTb 03HAKM 3/10BXMBAHHS
NpaBOM, MOXe MaTK MicLe B YyMOBaxX AOCTaTHbOrO NPaBOBOro perynto-
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BAHHS NPaBOBILAHOCKH, KOJIM BUXi, 3@ MeXi CYOEKTUBHUX NPaB 34, MCHIO-
ETbCS WASXOM KOHCTPYKLIi WTYYHUX CXEM, 32 AOMNOMOroK SKMX CyOeKT
nparHe obifTH iCHYHUYMI NPUNUC BCynepeYy iHTepecaM iHLWKnX CyOEKTIB.
Taka noBegiHKa, Npy YMOBi AOBEAEHOCTI LbOro ¢hakTy Ta MOro BCTaHOB-
NEHHS KOMMETEHTHWM OpPraHoM, Ha Halwy AyMKY, MOXe nignaratv ne-
peouiHui Ta KBanidikyBaTMCS 9K NpOTUMNpPaBHA. Pazom 3 TUM, 310BXHU-
BaHHS NPaBOM MOXe BiabyBaTUCS B yMOBax HeLOCTaTHbOrO MPaBOBOro
peryntoBaHHs, HasiBHOCTI MPaBOBWMX MpPOranauH, Konisin, gedekris, gKi
[ONYyCTUB CaM 3aKOHOAaBeLb. Y TaKOMy BMMNaAKY CyOEKT, BUKOPUCTOBY-
H0UM TaKi MPOrasMHM y CBOiX iHTEpecax, He MPUXOBYE CBOK (DaKTUYHY
MOBEAIHKY SKMMOCH WTYYHMMM 30BHIWHIMW KOHCTPYKLiSIMU, HE 3[iMC-
HIOE 00Xif ICHYHYOro Mpunucy, OTpMMYyHUM BaxkaHWIM pe3ynbTaT BCy-
nepey BCTAHOB/EHIM MPaBOBi HOPMI. He3BaXakum Ha CXOXiCTb 03HaK
noBefiHKM CyD’ekTa Ta ii METU, MM BBAXKAEMO, LLLO TaKi CUTyaLii HE MOX-
Ha OTOTOXHIOBATU, 3aCTOCOBYKOUM A0 HUX OAHAKOBI MPABOBI HACNIAKM.
BusBMBLWM BiANOBIAHY NPOranuHy B peryfoBaHHi, Aep)XaBa UM iHWKMI
YNOBHOBAXeHWI CyOEKT Ma€e nepeayciM He KapaTu 0coby, sika Taky npo-
rafvHy BUKOPUCTOBYE Y CBOIX iHTEpecax, a BXWUTH 3aX04M WOL0 YCYHEH-
HS L€l NporanuHu i 3a6e3nevyeHHs HaNeXHOoro peryntoBaHHS.

TakMM 4YMHOM, LiSIHHS, SKi MalTb O3HAKM 3N0BXMBAHHS MPABOM,
3aBXAau NoTpebyoTb MPaBOBOI OLiHKM Ha MpeAMEeT iX NpaBOMIipHOCTI Yn
NpOTUNPABHOCTI.

Takox, Ha Hawy AYMKY, 419 OLiHKM LisSiHb, Ki MiCTSTb O3HAKM 3/10B-
>KMBAHHS NPABOM Ta iX HACNiAKIB, MAa€E BENMKE 3HAUYEHHS cepa CyCnifib-
HWMX BiAHOCWH, A€ TaKi LiSHHS MaloTb Micue. 30KpeMa, Le BaXIMBO 3
TOYKM 30py HEOOXiAHOCTI 3aKpinjeHHs B 3aKOHOAABCTBI NPUMMUCIB, AKi
XapakTepu3yBanu 6 3N10BXMBAHHSA MPABOM 5K NPOTUNPAaBHY NOBEAiHKY,
a TaKOX BCTAHOB/HOBA/IM BiAMOBIAHI NPaBOBiI HACNIAKM.

Y chepi npnBaTHO-NPaABOBMX BiJHOCUH, 3aCHOBAHMX Ha HOPULNYHIN
PiBHOCTI, BiIbHOMY BOJIEBMSIB/IEHHI, MaMHOBIM CAMOCTIMHOCTI X Y4aCHM-
KiB, e 3aCTOCOBYETLHCSA AMCMO3UTUBHMUI METOA MPaBOBOro peryntoBaH-
HS1, HeobXiAHICTb HOPMATMBHOIO 3aKpiNJeHHs 03HaK HeL06pPOCOBICHOI
NMOBEeAiHKM Ta 3/TOBXXMBAHHS NMPABOM, Ha Hall MOMSA, HE € KPUTUYHOL.
O6MexeHHs HegobpOoCOBICHOI MOBeAiIHKM CYD’EKTA, KPiM 3aKOHY, MOXYTb
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6yTM BCTAHOBJIEHI TAKOX Y AOrOBOPI, YM HABITb Y MPABOBUX 3BUYASIX, 30-
KpeMa 3Buuasix ainosoro oboporty. Y nybniyHo-npaBoOBMX BiAHOCMHAX,
Ha Halle NepeKOoHaHHS, CUTyaLia iHaKLWwa. 3aCTOCOBYYM iMNepPaTUBHUIA
MeToA, MPaBOBOr0 PerynoBaHHS, 0BMexyun NoBeaiHKy cybekTa npa-
BOBMM MPUMKUCOM, 3 OLHOIO OOKY 3BYXKYHOUM paMKM Takoi NMOBEAIHKM,
[epxaBa, 3 iHWoro 60Ky, 06MexeHa B 3aCTOCYBaHHI A0AATKOBUX iHCTPY-
MEHTIB peryntoBaHHs, NpUTaMaHHUX NPMBaTHO-NPaBOBMM BiJHOCMHAM,
TaKKUX, 30KpeMa, IK NPaBOBMUIM 3BMYAM UM aHANOria npaea. BianosigHo,
SKLLO noBeAiHKa cyb’ekTa GOpManbHO He BUXOAMTb 33 MeXi NPpaBOBOro
npunucy, KBanidikyBaTu ii 9K NpOTMNPaBHY CKNAAHO.

Ha gymky [1. CaxHo, 3a3BMYai 3/10BXMBAHHS BUHMKAKOTb Y MPaBi Lu-
BiNIbHOMY, i iX LUKIANMBICTb NpM3Bena A0 iX 3aKOHOAABYOi 3a60pOHM B
MOMOXEHHSAX UMBINIbHUX KOAEKCiB BaraTboX KpaiH CBiTy.Y TOM camuii Yac
i MOAATKOBI BiAHOCUHM, IKi B CYTHOCTI € BNaAHO-MaWHOBUMM, CTUKAKOTb-
€5 3 L€t NpobnemMoto, BHACNILOK KOi CTPAXAAE AKiCTb iX perynoBaHHs
M OXOPOHMU. Pi3HNLA nuwe B TOMY, LLO CyBEKTaMuM 310BXMBaHb BUCTYNa-
t0Tb 260 NNAaTHMKM NoaaTKiB, a0 KOHTPOJIHOKYI OpraHuM Ta iX N0CafoBLi,
BHACNIAOK YOTO 3aBXAM CTPAXKAAE NYONiYHUI iHTepec AepXaBu 1 Tepu-
TopianbHux rpomag, [385, c. 43].

Y 3B’93Ky 3 UMM HeobXilHO NPOBECTM aHani3 3aCTOCYBAHHS KaTero-
pii «3/10BXXMBAHHA NpaBOM» y MOAATKOBOMY NpaBi, siKe, K BiOMO, BXO-
OWTb Y cMcTeMy Ny6nivHoi ranysi npasa, BU3HAUYMBLLIM NOTPedy B HOpMa-
TMBHOMY 3aKpinfieHHi ii 03HaK Ta HacNigKiB.

Y cdepi NogaTKoBMX MPABOBIAHOCKMH Mif, 3/10BXXMBAHHAM NPaBOM
[. CaxHO po3yMi€ BUKOPUCTAHHA YYaCHMKOM MOAATKOBMX BiHOCKH Ha-
[aHUX MOMyY CYOEKTMBHMX NpaB abo 3aKpinieHux 3a HUM BAALHMX MO-
BHOBaXeHb y cdepi onoaaTkyBaHHS BCynepey ixX MpU3HAYeHHIo 1 MeTi
peryntoBaHHA 1 OXOPOHU LMX BIGHOCUH, WO 3 dopManbHoro 6oky Bigmno-
Bi[,A€ 3aKOHHIM NoBeAiHLi 0COBM 1 TOMY He YTBOPHOE CK1aay NoAaTKOBO-
ro NPaBOMOPYLUEHHS, OAHAK 3@ CBOIMM CYCMiNbHO LWKIAAWMBUMM HACIA-
KaMMW YMHUTb 3arpo3y HOpMasibHOMY PO3BUTKY NOAATKOBMUX BifHOCKH, a
TOMy noTpebye pearyBaHHS YNOBHOBAXEHUX OPraHiB ANS 3YNMUHEHHS
Bi4NOBIAHOI NOBELIHKM YYaCHWKa NOAATKOBMX BiAHOCKH i 3aCTOCYBaHHS
3a HeobXifHOCTi 3ax0fiB NOAATKOBOro NpaBoBiAHOBAEHHS [385, . 53].
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C. [IoMHiH po3rnsgaE 3M10BXMBAHHA NMPAaBOM Y NOAATKOBMX BifHO-
CMHAX 9K OPUAMYHO 3HAYMMY Ait0 CYOEKTA, WO 3M4iACHIOETLCS 3 METO
OTPUMaHHS HeobrpyHTOBAaHMX NOAATKOBMX MNinbr abo nepesar y nopis-
HSIHHI 3 iHWKUMK cyBeKTamMM NOAATKOBOrO NpaBa, WO peani3ytoTb aHano-
riyHe cy6eKTMBHE NMpaBo, abo B iHLUMX LLiNAX, SKLLO TakKa Lis BUXOAMTb 3
paMKu Mex peanizoBaHOro npasa npu noro ¢bopManbHin BigNoBigHOCTI
3aKkoHy [172, c. 48-49]. Take BM3HAYEHHS BUK/IMKAE PSS 3ayBaXeHb, 30-
KpeMa He BPaXOBYE, LLLO 3/TOBXMBAHHS NPAaBOM MOXe MONSAraTu He Tiflb-
KW Yy 30iNCHEHHI aKTUBHUX i, @ M y 6e3L4isanbHOCTI, KpiM TOrO, 9K yXe
3a3Ha4anocs, MoXe MaTu 03HaKM NPOTUMPABHOI NOBEAIHKM.

Came TOMy HeobxigHO 39CyBaTH, SIKi MPaBOBI HACNIAKM MOXYTb Ha-
CTaBaTK B pasi 3N10BXMBAHHS NPaBOM CYOEKTOM MPaBOBiAHOCUH, 30Kpe-
Ma NJIAaTHMKOM MOAATKIB, A5 Pi3HMX CUMTYyaUin, KoK, B OGHOMY BUMALKY,
MOro [isiHHS MOXYTb 3@ MEBHMX YMOB KBanidhikyBaTMCA K NpOTUNPABHI,
a B Ipyromy — He NopyLwyTb NPSIMUX NPUMUCIB 3aKOHOAABCTBA.

HaykoBLi HaronowyTb Ha pi3HMX NPaBOBMX HACAIAKAX 3/10BXM-
BaHHA npaBoM. A. [TMAMNEHKO CTBEPAXKYE, LLO HOPMM OPUAMYHOI BiA-
MOBIAANbHOCTI 3@ YXM/IEHHS Bif CNAATU NOAATKIB € MPAKTUYHO EOUHUM
3aKOHOAABYMM HCTPYMEHTOM OOMEXEHHS MOAATKOBOr0 MAaHyBaHHS
[301, c. 86]. Mu BBaXXaEMO Takui Miaxifa 3aHAATO 3BYXKYE OLiHKY HACNiA-
KiB 310BXMBaHHS NMpaBoM. Ak cnywHo 3ayBaxye O. CKakyH, 3anexXHo Big
06CTaBMH KOHKPETHOI CNpaBM TakMMM HACNigKaMu MOXYTb OyTW: BU-
3HaHHS MOro HacNiaKiB HediMCHUMM; 3ab0pOoHa Lil; MPUNMHEHHS 34iMAC-
HeHHs1 cybeKTMBHOrO npaea 6e3 oro no3baBneHHs; BiAMOBA Y 3aXMUCTi
npaBa, IKUM 3/10BXMBAKOTb; MPUTATHEHHS A0 BiAMOBIAANBHOCTI TOWO
[389, c. 461]. Pazom 3 TUM, WO CTOCYETHCS OPUAMYHOI BiAMNOBIAANBHO-
CTi 3@ [iHHS NNATHUKA, WO MiCTSTb 03HAKM 3/10BXXMBAHHS MPaBOM, Taka
MOXXe HacTaBaTU nLIE B TOMY Pasi, AKLLO AiIHHS NIATHMKA MOXHA KBa-
NidikyBaTM SK NPOTUMPABHI, afKe, 30KPeMa, Y NOAATKOBUX NPaBOBIA-
HOCMHaX IOpUAMYHA BIAMNOBIAANbHICTb PO3MNAAAETHCSA AK 3ACTOCYBAHHS
3axofiB BMAMBY, NnepenbavyeHnX CaHKLiE NPaBOBOi HOPMW, AKi Nons-
ralTb B 0OMeXeHHSIX 0CobUCTOro, OpraHisauiMHOro Y4 MalkHOBOrO Xa-
pakTepy, cCame 40 NOpyLIHMKA 3akoHoAaBcTBa [313, c. 104]. Miacrasoto
IOPUIOMYHOI BiAMNOBIAANBHOCTI € NPABOMNOPYLUEHHS, TOBTO NPOTUNpPaBHE
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LisHHA. [TOHATTS NOAATKOBOrO MPaBOMOPYLEHHS 3aKPinaeHo HOopMa-
™MBHO. 3a cTtatTeto 109 MK YkpaiHuM nofaTkoBMMM MpaBOMOpPYLUEHHS-
MW BM3HAKOTbCS NPOTUNPABHI JisHHA (4ig UM 6e34isNbHICTb) NNaTHUKIB
noaaTtkiB, NOAATKOBUX areHTiB, Ta/abo ix nocagoBMx OCib, a TakoX Mo-
Cafl0BMX 0OCiB KOHTPOJIOYMX OpraHiB, LLO NPU3BENN 4O HEBUMKOHAHHS
ab0 HeHanexHoro BUKOHAHHSA BMMOT, ycTaHoBneHux MK YkpaiHu Ta iH-
UMM 3aKOHOA,ABCTBOM, KOHTPOJIb 32 OTPUMAHHSM SKOTO NMOK/IaAEeHO Ha
KOHTPOJIKOOYI OpraHu. BUMHEHHS nnaTHMKaMmM NoaaTkis, iX N0CaA0BMMHM
ocobamMu Ta NOCagoBMMKU 0COBaMM KOHTPOIOKYMX OPraHiB MOpPYLUEHb
3aKOHIB 3 MWTaHb OMOAATKYBAHHS Ta MOpYLEHb BUMOT, BCTAHOBIEHMX
iHLIMM 3aKOHOZABCTBOM, KOHTPO/b 32 AOTPUMAHHAM SIKOFO NMOKNAAEHO
Ha KOHTPOJIIOOYi OpraHu, TarHe 3a cobotko BiAMOBIAANbBHICTb, Nepes-
6aueHy 3akoHoM [314]. [I. CaxHO BWUCIOBMKE LYMKY, LLO 3/10BXMBAHHSA
NpaBoM MOTPIGHO BiAPI3HATM Bif CYMDKHMX TEPMIHIB «NPaBONOpPYLLEH-
HA®, @ TUM Binblue «3M104MH», SKi, 3BICHO, € Pi3HOBMAAMM MPOTUNPABHOI
NnoBeAiHKM, OAHAK iM NPUTaMaHHa O3HaKa KapaHOCTI i 3aCTOCYBaHHS
KapaibHMX CaHKLiM, WO BUPAXatoTb Mipy 3aBAAHOT HUMM LLUKOAM OXOpPO-
HIOBAHMM CYCMiSIbHUM BiGHOCUHAM i 3aKOHHMM iHTepecam. [paBonopy-
LIEHHS BiApPi3HSATLCS Bif 310BXMBAHHS NPAaBOM TUM, WO 34e6inblioro
NOpYLUYHTbCA caMe iMnepaTuBHi 0060B'I3KM, @ He MpaBa, 3aCTOCYBAHHS
SKMX 3@ CBOEK MPUPOAOI0 € AMCMO3MTUBHMM. A O3HaKa HenpaBoMip-
HOCTI, LLLO MAE MiCLLe NPW NPABOMOPYLIEHHSIX i 3/I0BXMBAHHAX NPaBaMM,
Ma€ pi3HUM XapakTep CBOrO MOXOMKEHHS M Pi3HY peakuito Aep)Kasu
Ha ue [385, c. 54-55]. Mu BBaxxaeMo Taky Te3y AMCKYCiMHO, OCKINbKM,
no-nepuie, NOAATKOBOMY NpPaBy He MpUTaMaHHa AMCMNO3UTUBHICTb Ha-
BiTb B aCMeKTi peanisauii npaB cybeKTiB NOAATKOBUX NPABOBIAHOCKH, A
no-Apyre, npy BCTAHOB/IEHHI HEMPABOMIPHOCTI AiSiHb NAATHMKA NOAATKY,
AKi MiCTSITb 03HAKM 3/10BXXMBAHHS MPaBOM, Taki AisIHHS BXe MOXYTb KBa-
NidikyBaTMCA 9K NPaBONOPYLUEHHS.

AHanisytoun kateropito o6pOCOBICHOCTI Ta 3/10BXMBAHHS NPaBOM
y NOAATKOBMX NPABOBIAHOCMHAX HA MpeaMeT 03HaK NPaBOMiPHOCTI un
NpOTMNPABHOCTI, HEOOXiAHO 3BEPHYTUCS 4O OCHOBHUX KOHCTUTYLLIAHUX
3acaj, NpaBoOBOro NopsAKy B YKpaiHi, BU3HaYeHnx yactmHoto 1 cratti 19
KoHcTuTyuii YkpaiHu, BignoBigHO A0 SKMX HIXTO HE MOXe ByTWM npuMy-
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LWeHUR pobuTu Te, WO He nepeabayeHo 3aKOHOAABCTBOM. [1pK LbOMY, K
cnywHo teepamtb O. Poray, npaBoMipHOK MOBeAiHKOK BapTO BU3HATH
He fuwe Ty, Wo NpsaMo nepenbayeHa 3aKOHOM, ane 1 Taky, Lo He € 3a-
6opoHeHo0 3 ToukM 30py npasa [370, c. 126]. Ak Haronowye M.I. Kyue-
psiBEHKO, 060BA130K 3i cniati nogaTtky abo 360py BUHMKAE, 3MIHIOETLCS i
MPUNUHAETLCA TiNIbKM 33 HASBHOCTI NiACTaB, yCTAHOBIEHWX NOAATKOBUM
3akoHopascTBoM. (Nif, BpaxoByBaTH, WO B NOAATKOBMX NPaBOBiAHOCHK-
Hax Oi€ PO3LWMPIOBASIbHUIA NPUHLMN — MPUHLMUN OO3BONEHOI NOBEMiH-
KW, SKWUIA OXOMIKOE CYKYMHICTb Ail, yKa3aHUX 3aKOHOLABYMMM aKTaMU
npo onoAaTkyBaHHs. [TofibHe NONOXKEHHs 3aKpirJIOE M NEBHI rapaHTii,
OKpEC/HOYM MEXI A1 KOHTPOIOKUYMX OPraHiB: NiACTaBN BUHUKHEHHS,
3MiHM | NpUNUHEHHS 060B3KiB NNaTHMKA K 06EKTA KOHTPOJIIO MOBUHHI
6yTV BCTAHOBIEHUMM BUKHOUYHO NMOAATKOBMMM 3aKOHaMu [237,¢.72].3
OrngAy Ha Le NoCTa€ NUTaHHS, YU NMOBUHEH CYOEKT NPaBOBIAHOCHH, 30-
KpeMa MAaTHUK NOAATKiB, yTPUMYBATUCS Bif, peanisauii cy6eKTMBHOrO
npaBa B MNOBHOMY 00C#3i, 3Ba)auu, WO MOro noBemiHka Moxe Oytu
KBanidikoBaHa ik HegobpPOCOBICHA i TaKa, L0 MiCTUTb 03HAKMU 3/I0BXKM-
BAHHS MPaBOM, SKLLO B 3aKOHOAABCTBI BiACYTHI NpUNKCH, SiKi 3a60POHS-
t0Tb BiANOBIAHY NOBEAiHKY Lboro cybekTa? Lle nuTaHHSa cTae we 6inbL
rocTpuMM 3 Orngay Ha iMnepaTMBHMIA METOL MPaBOBOrO PeryntoBaHHS,
npuTamaHHui GiHaHCOBOMY NpaBy, WO nepeabdayvae yiTky NpaBoBY per-
NaMeHTauito npaB Ta 060B93KiB CyOEKTIB DiHAHCOBMX MPABOBIAHOCUH,
YyCyBaK4M Npu LbOMY MOXJIMBICTb BIACTYNY Bif MpaBuaa, 3aKpinieHoro
NnpaBoOBO HOpPMOH. Lle KopecnoHAYETbCS 3 3aKPiNAEHUM Yy YaCTUHI 2
ctatTi 19 KoHctutyuii YkpaiHu nonoxeHHsaM, BiANOBIAHO A0 SKOTO Op-
raHu LOEepXaBHOiI BNaAM Ta OpraHyM MiCLLeBOro CaMoBpsAyBaHHS, iX No-
CcafoBi 0cobM 3000B'93aHi AiaTV nuLe Ha MiacTaBi, B MeXax NoBHOBaA-
XeHbTa y cnocib, wo nependayeHi KOHCTUTYLiE Ta 3akOHaMM YKpaiHM.
3BifCM NOCTAE NMUTAHHS, Y4 MOXYTb, 30KpEMA, OpraHun NOAATKOBOI CNYX-
61, 3 METOH 3aXMCTy NyBNIYHOrO iHTEpecy, y pa3i BCTaHOBMEHHS haKTy
Hepo0bpOCOBICHOI MOBEAIHKM MIATHMKA NOAATKIB, KA MiCTUTb O3HAKM
3/T0BXXMBAHHS NPaBOM, O4HaK NPSMO He MOpYLUYE NPaBOBY HOPMY, 3a-
CTOCOBYBATH 33C06M NPUMYCOBOTrO BMJIMBY, 0COBIMBO SKLLO Taki 3acobu
NpsaMo He 3aKpinaeHi B 3akoHOAABCTBI? A. [TMAMNEHKO HArofoWye, Wo
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KOHLENLS «3M10BXMBaHHSI MPaBOM» OPUAMYHO LyXE BPa3MBa, TOMY
WO AOMYCKAE 3aCTOCYBaHHS 3aX0AiB NPMMYCY A0 OCib, B AiAX AKMX He
BCTAHOBNEHO HASBHICTb NOpYyLeHb 3aKOHOAABCTBA. TOMY MPOTUBHU-
KM LbOro Miaxo4y MakTb NiACTaBM CTBEPAXKYBATH, WO BiH nepenbavae
33CTOCYBaHHS MPUMYCOBMX 3aXO0AiB 3@ 3aKOHHI Aii NNaTHMKIB NodaTkiB
[301,c. 87].

3aKoHOAABCTBO YKpaiHW 3akpinuno npuHumMn ceoboau nianpu-
EMHULbKOI AiSNbHOCTI B MeXax, BU3Ha4yeHmx 3akoHom [119]. O. Porau
BKA3Yy€ Ha Te, LLO A/ 39CyBaHHS NpPaBOBOi CyTi CBOOOAM BAXKIMBOI €
BIAMOBIAb HA MUTAHHA: YX MOXE OpMAMYHA CBOOOAA HAAATU MOXIK-
BiCTb CyOEKTY MUC/IUTHM | BiATHM 3TiAHO 3i CBOIMM NEpeKOHaHHAMM, NOrNs-
[aMU Ta ySBNEHHSIMM Npo BaxkaHe i HanexHe. YCBIiZOMIYM LiHHOCTI
CYyCNiNbCTBA, NOAMHA 3MYLLEHA KOPEKTYBATU BIACHY CUCTEMY LLiIHHOCTEHN,
LigTv Tak, wob He nopywysaTh cBoboay iHwWmx nogen. Came ToMy CBO-
6opny, nopsn i3 NpU3HAYEHHAM MpaBa, LOOPOCOBICHICTIO, PO3YMHICTHO,
[OCNiIAHWK BiZHOCUTb O OJHI€EI 3 MeX 3AiMCHeHHs CyOEKTMBHOMO Npaga.
tOpuamyHa ceobopa He pae cyb’ekTy NpaBo Ha 6e3npae’s, HAa NpaBoBe
cBaBinng. BctaHoBneHHs obmexeHHs npas i ¢cBob6oA NOAMHM HA NeB-
HOMYy eTani po3BMTKY AepXXaBW € HEOOXIiAHICTIO, KA 3aMpOBaLXKYETHCS
3 MeTOol 6anaHCyBaHHSA iHTEpeCiB, LOCATHEHHS KOMMPOMICY MiX aep-
>KaBHUMM, CYCMibHUMM iHTEepecamMu Ta npaBamu i cBobogamMu NHANHU
[370, c. 122-125, 139]. H. BopoHiHa Haronowwye, o s4poM eKOHOMIY-
HOi CBOBOAM SK KOHCTUTYLIMHOIO MPUHLMIMY € MOX/UBICTb AUCKPEL,ii-
HOi MOBEeLiHKM NiANPUEMLIB, BUBIp HUMM Pi3HUX BapiaHTIB 34iIMCHEHHS
cybekTMBHMX NpaB. Ane ug ceoboaa He abContoTHA. Y KOHCTUTYLLIAHOTO
npaBa Ha eKOHOMiYHy cBoboAy € iMaHeHTHI Mexi. Lle — chepa ny6niu-
Horo iHTepecy [99, c. 41].

M. ManeiH BUCNOBAKOE AYMKY MPO Te, L0 HIXTO HE MOXEe KOPUCTY-
BATMCSI NPABOM [A/19 NOPYLUEHHS iHTEpPEeCiB iHWKMX. Ane Ans Luboro Heob-
XifHO, Hacamnepen, 106 HopMKu 06’€KTUBHOMO MpaBa BUK/OYAAN TaKy
MOX/IMBIiCTb. HOpMM 3aKOHOLABCTBA HE MOXYTb i HE MOBWHHI HaAaBaTK
cyb’ekTaM Taki nNpaBa, BUKOPUCTAHHS SIKMX 3aBAABano 6 WKoay iHWMM
rpoMafsHaMm, opraHisauism i aepxasi. [lpyn TakoMy npaBoBOMY pery-
JIIOBAHHI 3N10BXMBAHHS MPAaBOM BMKJ/IIOYAETLCA. A FKWO 3a BiAnoBia-
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HUX YMOB y NPOLLECi 3aCTOCYBAHHS MpaBa BCe-TaKM BUABMTLCS KONi3is
iHTepeciB, TO Le CBigYMTb NPO HEOOXiAHICTb 3MiHWM 1 YOOCKOHANEHHS
3aKoHonaBCTBa [254, c. 42]. Noroaxylumnch y Aeskux acnekTax 3 nosu-
LIiE0 BKA3aHOro aBTOpa, BCE X 3ayBaXXMMO, LLLO HABITb iAeanbHe npaBo-
BE PEryoBaHHS HaBpsA4 YW MOBHICTHO MOXE BUKITHOUUTU 3/10BXKMBAHHS
NpaBOM, af)Ke B CUTYaLii, KOnn CybEeKT NPUXOBYE CBOK HEAOOPOCOBICHY
NOBeAiHKY MeBHUMM 30BHILIHIMM KOHCTPYKLIAIMM 3 O3HaKaMu Npaso-
MipHOIi NOBefiHKM, BHACNIA0K YOrO HE MOXHA CTBEPAXKYBAaTW NPO npsiMe
MOpYLEHHS NPaBOBOi HOPMU, @ A/ BCTAHOBMIEHHS ii NPOTUMPABHOCTI
BMHMKAE HEOOXiOQHICTb 3aCTOCYBaHHS 0COBMIMBUX MeEXaHi3MiB A19 Ha-
[aHHS figM cybekTa iHWOoi npaBoBoi kBanidikauii. KpiM Toro, gk cnywHo
3a3Hauvae 0O.9. Poray, 3aKOHOA,ABCTBO € AMHAMIYHOK KaTeropi€to i 06€kK-
TUBHO He B 3MO3i nepenbaynTy i BPEeryitoBaTH PisHOMAHITTS XUTTEBUX
CUTYaLiN, YiTKO BM3HAUMTU HOPMU 3AIMCHEHHS CyOEKTMBHOrO npa.a.
Came TOMy Ha 3aKOHOAABYOMY piBHI POPMYETLCS NULLE 3araNbHUIA TUN
[L03BOSIEHOI MOBEefiHKM 11 3a00pOHATLCS MPUXOBAHI i HEMpMXOBaHi
$hopMM Heno03BOMEHOI MOBEMIHKM, B T.4. 3N0BXMBAHHS MPaBOM. 3aCTo-
CYBaTM Ha NPaKTMLi 3aKOHOAABYO BM3HAYEHI MeXi 34iMCHEHHS CybeK-
TUBHUX NPaB MOXHA JiMlle Yy BMMNAAKaX, KOAM CyOEKT NpaBOBIAHOCHKH,
$hOopManbHO He MOpYLIYYM 3aKOH, TUM He MEHLLUE CBOEK MOBEAIHKOH
LinecnpsiMoBaHO Ha BNACHMIM PO3CYA, 34iMCHIOE HajaHe oMY CyDEeKTUB-
He NpaBo, BCyNnepey Moro NpuM3HaYeHHs, B po3pi3 i3 npaBaMu, iHTepeca-
MM iHWMKX OCi6, MopyLlytoun rpuanYHY cBoboay cybekTiB NnpaBoBiAHO-
cuH [370,c. 197].

Y UbOMY KOHTEKCTi He0bXigHO 06YMOBUTH, LLO ONOAATKYBAHHS SBASE
co6010 3aKOHHE BiAYyeHHs npasa BnacHocTi [290, c. 321]. Ik BU3HaYeHO
yactuHoto 3 cratTi 13 KoHctuTywii Ykpainu, BnacHictb 3060843ye. Bnac-
HiCTb HE MOBMHHA BMKOPWUCTOBYBATMCA HA LUKOAY MHOAMHI 1 CYCNinbCTBY.
3BiACKM MOXHA NPUIATU 00 BMCHOBKY, LLO MIATHUKM NOAATKIB HE MOBUHHI
BMKOPWCTOBYBATK CBOI NpaBa y cepi 0NoAaTKyBaHHS Ha WKOAY CYCninb-
HMM iHTepecaM. Sk 3a3Hadvae [.CaxHo, AN pO3yMiHHS MPaBOMIpPHOCTI
iHTepecy M MOBEeAiHKM YYaCHMKIB NMOAATKOBMX BiAHOCUH BaX/IMBO, WOO
iX noBefjiHKa BignNoBiAana He TiNIbKM NpaBaM i 3aKOHHMM iHTepecam, a
M OyXy HeyXWIbHOro CnigyBaHHS NOAATKOBO-MPABOBMM i 3aranbHO-Mpa-
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BOBMM npuHUMnaM. Lle, 6eanepeyHo, Mae BMKIOUYATH Byab-9Ke BUKOPU-
CTaHHS HaAAHMX NOAATKOBMM 3aKOHOAABCTBOM CYOEKTUBHMX NpaB naaT-
HWKaMu NOAATKIB i BNAAHUX NOBHOBAXEHb KOHTPOJIOHUYMMK OpraHaMm
BCynepeY ix npusHaveHHwo [385, c. 69]. He BunagkoBo y @paHuii aie
3arasibHMM NpUHLMN 3a60POHU 3/T0BXMBAHHS NMPABOM, LLO [AE MOX/U-
BiCTb MOAATKOBMM i CY4OBMM OpraHaM MPUNUHATK Aii, WO CNpSMOBaHi
Ha YXWUNEHHS Bif, CNAaTM NOAATKIB HE TiNIbKM TOAI, KOJIM YrOAM SBNAKOTHCS
dIKTMBHUMMU, ane i y BUNAAKY, KONW BOHW peasnbHi, ane yKnaaeHi 3 MeTor
He3aKOHHOr0 3MeHLeHHs nogatkosoro Taraps [99, c. 40].

Ceoro yacy KoHctuTyuinHmii cyn Pociricbkoi Menepauii BUCNOBUB
No3uLit, WO HOPMMU MOLATKOBOrO 3aKOHOAABCTBA, SIKi mepenbayatotb
npaBa 4YM HaAalTb rapaHTii 4OOPOCOBICHMM MIATHMKAM NOAATKIB, HE
MOXYTb MOLUIMPHOBATUCA Ha HepobpocoBicHMX [286]. Pa3oM 3 TUM He-
06XigHO HarosoCKTH, WO HOPMMU NMOAATKOBOrO 3aKOHOAABCTBA HE Mic-
TATb MONOXEHb LWOAO MOHATTS Ta 03HAaK HeA0OPOCOBICHOI NMOBEMiHKM
NiaTHUKA NoAATKiB, He NnepenbavatoTb NPaBOBUX HACIAKIB 3/10BXMBAH-
HS NPaBOM MJATHMKOM 3a BiACYTHOCTI MOPYLUEHHS 3aKOHY. AK 3a3Ha-
yae €.CMMYOK, aHaNi3 YMHHOIO NOAATKOBOrO 3aKOHOAABCTBA A,03BONSE
CTBEPAXXYBATH, WO HA CbOrOAHI KpuTepii A0OpOCOBICHOCTI MAaTHMKA
nopatkis chopMynbOBaHi HEAOCTaTHbO YiTKO. Ha mpakTuui, Taka He-
BM3HAYEHICTb NPU3BOAMTb [0 TOrO, WO PO3rgAyBaHi KaTeropii MatoTb
OLiHOYHMI XapakTep, Ta B GiNbWOCTI BMNAAKIB, MOXYTb TPAKTyBaATUCS
KOHTPO/IIOYMMM OpraHamMmn Ha BnacHwi poscya [393, c. 25-26]. Lle,
6e3yMOBHO, Cnif KBanipikyBaTn SK HeOoNiK MOAATKOBOr0 3aKOHOAAB-
CTBa, af)Ke MM 3a3Hayanu, Wo B Cy4aCHUX YMOBax HepobpocCoBicHi aii
NNaTHMKIB NOAATKIB, Ki XapaKTepu3yrTbCs K 3/I0BXMBAHHS MPABOM,
MOXYTb 3aBAABATU 3HAYHOI WKOAM CyCMifbHUM iHTepecaM. [epxasa
Ma€ MaTW iHCTPYMEHTU MPOTUAII TAaKMM SBUWAM i NpoLecaM, OfHaK
[ONS UbOro, CNMPaKYMCh Ha KOHCTUTYLiMHI 3acagu NpaBOBOrO MOpsiA-
Ky Ta BPaxoBYK4M iMNEPATUBHICTb NOAATKOBOro npaea, notTpibHo 3a-
KOHOZABYO 3aKpinuTM Kateropii HeLo6pOCOBICHOCTI Ta 3/I0BXMBAHHS
npaBoM, nepenbaunTi ix 03HaKkM Ta YiTki NpaBoBi Hacniaku. BianosigHa
pernameHTauis byae cnpusaTv | NpaBoOBiM BU3HAYEHOCTI, agxe cybekTam
NnoJaTKOBMX NPaBOBiAHOCKMH ByAyTb 3p03yMini BigNOBigHI 0OMeEXEHHS.
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[eski HayKoBLi 3anepeyyoTb MOX/IMBICTb Ta HEOOXiAHICTb BUKOPH-
CTaHHSA KaTeropii «3/10BXMBAaHHS MPaBOM» y NOAATKOBMX NPaBOBiAHO-
cuHax. Ha pymky C. CaBcepica, B N04aTKOBOMY MpaBi B3arai HEMA€ He-
06XiAHOCTi BCTAaHOBAOBATU HOPMM NPO 310BXMBAHHS MPABOM, OCKiIbKK
B NMOAATKOBMX MPABOBiAHOCUMHAX NAATHMKY MOAATKIB 3aBXAM MPOTUCTO-
iTb TIIbKM OEPXaBa, i U 06CTaBMHA BM3HAYAE KOMO HAaZAHMX NAATHUKY
NoAaTKiB MpaB — MOMY AAHO TiflbKM MiHIMYM MpaB, ki MOXe BUKOPUCTO-
BYBaTM BMKJ/IKOYHO B CBOiX iHTepecax [376, c. 79].

ICHy€e TouKa 30pY, IKa CTaBUTb Nif CYyMHIB MOX/IMBICTb BK/IOUYEHHS 3a-
ranbHOi HOPMM NPO HELOMYCTUMICTb 3/10BXMBAHHS NPABOM Y MOAATKOBUX
NpaBOBiIAHOCUHAX Y CKNaA NOAATKOBOrO 3aKOHOLABCTBA, OCKI/IbKM B Ta-
KOMy pasi B )XepTBYy HibUTO Byae NpUHECEHO MPUHLMM BU3HAYEHOCTI Mo-
[LaTKOBOro npasa. BoHa 6a3yeTbcsa Ha TBEPAXKEHHI, WO BMMOra A06poco-
BICHOrO 3AiMCHEHHS Cy6’eKTMBHMX 0OOB’I3KIB AOMNYCTUMA TiNbkK y cdepi
NMPpUBATHOrO NpaBa, Wo y cdepi nybniyHoro npasa, 40 SKOro BiAHOCUTLCS
no4aTKoBe NPaBo, MOXJIMBE TifIbKM Take NpaBOBe PeryatoBaHHS, SIKe BU-
KOPUCTOBYE TifIbKM METOL, NMO3UTUBHOIO 3060B’93yBaHHS, LLO nepeabdavae
BCTAHOBNEHHS B 3aKOHiI KOHKpPETHMX 000B’13KiB MaaTHWKa noaatkis [99,
€. 40]. A.TIunuMneHKo CnyLwHO 3ayBaXyE, WO B My6AiYHMX BiAHOCMHAX NO-
CTiHO MatOTb MicLLe CUTYalLii, konn 0coba, POpManbHO HaAiNeHa NpaBaMu,
MopyLye npasa i 3aKOHHI iHTepecu iHwwmx ocib [300, c. 37]. O. BiHHUUb-
KMM TAaKOX HArooLWye Ha 3arasbHONPaBOBOMY XapakTepi 4obpocoBicHo-
cTi. Ha oro gymky, He 3BaXkarouM Ha Te, WO MOAATKOBE 3aKOHOAABCTBO
NOHATTS «40BPOCOBICHICTb» B IKOCTi HEOOXiZAHOIO KPUTEPItO 4J1S1 OLiHKM
L y4acHMKA NOLATKOBMX BiAHOCMH Be3nocepeaHbo He BUKOPUCTOBYE,
Lie He 03HAYaE, WO NoaaTKoBe nNpaBo banayxe A0 LbOro npuHummny. Ha-
BNaKM, SIK | B IHLUMX rany3sx, BiH Ma€ A9 AaHOI rany3i OCHOBHE 3HaYeHHS
NPy BUPpILWEHHi CNOopiB Ta 3aCTOCYBaHHIi KOHKPETHMX HOPM NOAATKOBOrO
npasa [90, c. 218]. fk 3a3Hayae H. PomiHOBa, NPaKTMKa 3aCTOCYBAHHS
3aKOHOAABCTBA MPO NOAATKM i 360pu, B TOMY YMCAi CyL0Ba, LEMOHCTPYE
3aTpebyBaHiCTb KOHCTPYKLiT «HENMPUMYCTUMICTb 3/TOBXXMBAHHS MPAaBOM» Y
crnopax y cdepi onopatkyBaHHs [444, c. 5-6].

Bu3Hatoumn HeobxifHICTb 3aCTOCYBAaHHS B NOAATKOBOMY MpaBi KaTe-
ropiv «4o0bpoCOBICHICTbY | «3MI0BXMBAHHA NPAaBOM», MM BBAaXKAEMO 3a
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HeobXxifHe HafjaT iM [OCTATHIO GOPMasNbHY BU3HAYEHICTb, BPAXOBYHO-
4M NybnivyHMIA XapakTep NOAATKOBMX MPaBOBIAHOCKMH Ta 3aCTOCYBAHHA
MeTOoAY BNaAHMX MPUMMUCIB ANS iX PEryntoBaHHS, a TaKOX 3 Orngaay Ha
KOHCTUTYLiIIHIi OCHOBW NMPaBOBOTrO NMOPSAKY, IKMIA 3 0AHOr0 BOKY, He f0-
NyCKae NpuMycy ANs NaaTHUKA NOAATKY pobuTH Te, Wo He nepenbdaveHo
33aKOHOAABCTBOM, @ 3 iHWOr0 — Aii NOAAaTKOBMX OpraHiB >KOPCTKO 06-
MEXYE PaMKaMu 3aKOHY.

Takui nipxip, sBignosigae i npaktmui €CIJ1, 9KMin y CBOIX pilleHHAX
HEeo4HOpa30BO HAro/oWYyBaB, WO Mnepla Ta HalBaXMBiWa BMMOra
cratTi 1 Mepworo npotokony Ao KoHBeHLiT nonsrae B ToMy, Wwo 6yab-
SKe BTPYYaHHS LEpPXXaBHOrO OpraHy B MUPHE BOMOAIHHS MalHOM Mo-
BMHHO OYyTM 3aKOHHMM. Tak, Apyre peyeHHs NyHKTy 1 nepenbayae, Lo
no36aBneHHs BNACHOCTI MOX/AMBE TiflbKM «HA YMOBax, nepenbayeHmnx
3aKOHOMY, @ MYHKT 2 BM3HAE, WO AEepXKaBU MaoTb NPaBO 34iACHIOBATH
KOHTPO/b 33 BMKOPUCTAHHAM MaliHa LUISXOM BBEAEHHS B Ail0 «3aKO-
HiB» [367]. Ma€ icHyBaTM 06rpyHTOBaHE MpONOpLiMHe CMiBBiAHOLEHHS
MiX 3acobaMmu, SKi 3aCTOCOBYHOTLCS, T METOH, IKOi MparHyTb AOCATTU
WSXOM BXMUTTS Byab-SKOro 3axony Aaa nosbaBneHHs ocobwu ii Bnac-
HOCTi [365]. [uTaHHS cTOCOBHO TOTO, UM Byno 3abe3neveHo TakMi crnpa-
BeAIMBMI BanaHc, CTa€ akTyasbHUM JIMLLIE NiCAS TOro, 5K BCTAaHOB/EHO,
L0 BiAMNOBiAHE BTPYYaHHS 3340BOSIbHUIO BUMOTY 3aKOHHOCTI i He Byno
CBaBiNbHUM [364].

Omxe, BpaxoBYOUM 3arasbHOMPABOBUI | MiXXrany3eBui xapaktep
KaTeropii «f0bPOCOBICHICTb», @ TAKOX 3BaXKaluM Ha HeobXigHiCTb ne-
penbaunTM MexaHi3MM 3aXMUCTy IHTEpeCiB AepXKaBM Yy pasi, aKWo naat-
HWK NOAATKY 3/10BXMBAE CBOIMM NPaBaMU HA LLUKOAY CYCMiNbHUM iHTep-
€CaM, MM BBAXKAEMO 33 MOX/IMBE BCTAHOBUTK HA 3aKOHOAABYOMY PiBHi
0060B’130K MnaTHMKA MOAATKY AOOPOCOBICHO KOPUCTYBAaTUCA CBOIMM
npaBaMu. HeBMKOHaHHS Takoro 060B’a3Ky AaCTb NiACTaBU CTBEPOXKYBA-
TW MPO MOPYLUEHHS iMNepaTUBHOIO NPUMMCY Ta KBanidikyBaTy NOBeAiH-
Ky NNaTHMKA NOAATKIB SIK NPOTUMPaBHY.

LlikaBuM i KOPUCHUM y LIbOMY MIAHI € OCBi4 MPaBOBOro perynto-
BaHHA B HiMeuuwnHi, e Bxe 6an3bko 100 pokiB Aie HOpMa-npuHLMM,
SKa BCTAHOB/IOE MeXi NOAATKOBOI onTuMisauii [246, c. 198]. Ak 3a3Ha-
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yae A.MnnuneHko, y Teopii i npakTuLi 3apy6iXKHUX KpaiH 418 OLiHKM iV
NJATHUKA NOLATKIB 3 METOK 0OMEXEHHS MEX MOAATKOBOIO NJIaHyBaHHS
LUIMPOKO BUKOPUCTOBYETLCS MOHATTS «3/10BXMBAHHS NPaBOMY», NeraabHe
BTI/IEHHS SIKOFO MOXHa MPOINCTPYBaTM HOpMOKO [oN0XeHHS nNpo no-
[atku i 36opu OPH (§ 42): «lopaTkoBe 3aKOHOAABCTBO HE MOXHa 06-
XOAMTH 33 LOMNOMOrOH 3/I0BXMBAHb 3 BUKOPUCTAHHSAM Pi3HMX NPaBOBUX
KOHCTPYKLiN ... Y pasi 3n10BXMBaHb BUHWKAE TOM MOAATKOBMI HACTILOK,
KU B BUHKUK NPW 34iACHEHHI onepauii, Wo BiANOBIAAE EKOHOMIYHUM
(minoBuM) LiNgaM CTOpiH. 3N10BXMBAHHA Ma€E Micue, aKLWo obpaHa npa-
BOBA KOHCTPYKLif, LLO NPU3BOAMUTL A0 OTPMMAHHS NIATHUKOM NOAATKIB
abo TpeTboto 0cobot0 He nepenbayeHnx 3aKOHOM NOAATKOBUX MepeB.ar,
AKi He BUHUKAM 6, ikBM Byna obpaHa NpaBoBa KOHCTPYKL,if, BiANOBiAHA
LingM nnatHUKa nogatkie. Lle mpaBmno He fie, 9KWO MAaTHWMK noaat-
KiB MOXe A0BeCTH, Wwo BUBIp NpaBOBOi KOHCTPYKLii 6yna MOTMBOBAHMUM
iHWMMKM LiNSIMKM HENOLATKOBOrO XapaKTepy, WO MaktTb 3HAYEHHS ANS
ouiHkum cnpasm» [300, c. 38]. Mu BBaXKaeMO, o YKpaiHi cnig 3ano3mymTm
nocBig HimewunHu i 3akpinutu B HopMax K YkpaiHu npunucu wono
HeLoNyCTUMOCTI 3/T0BXXMBAHHSA NPaBOM MATHUKaMM NOAATKIB.

OpHak cnif NorogMTMCs 3 HAyKOBLSIMM, SIKi BBaXKAOTb HELOCTATHIM
3aKpinneHHs B HOpMax MOAATKOBOrO 3aKOHOA4ABCTBA 3abOpPOHM He-
[OBpOCOBICHOI MOBEAiIHKM Ta 3/I0BXMBAHHSA MPaBoOM Oe3 BM3HAYEHHS
YiTKMX KpUTepiiB TakMx gBMLL. SK 3a3Hadvae B. EMenbsiHOB, HOpMa npo
HEMOX/IMBICTb 3/I0BXXMBAHHS NPaBOM BCTAHOB/IOE 3aD0POHY i CaHKLLit0
3a MOPYLUEHHS, ane He OMUCYE 03HaK 3ab0POHEHOro AiHHS, He po3-
KPUBAE MOro 3MicTy. Take CTaHOBMLLE MOXE MPU3BECTU A0 MOPYLUEHHS
NpaB0O3aCTOCOBHMMM OpraHaMu MPUHLMMY 3aKOHHOCTI MpW 3BEPHEHHI
[0 L€l HOpMK ANS BUPiLLEHHS KOHKpeTHUX cnpas [179]. [O. LWokiH BBa-
)KaE, WO HABITb CMeLianicTu He MOXYTb YiTKO COPMY/OBATH, LLLO BBA-
aTu 0,O06POCOBICHICTIO, 3/10BXMBAHHAM MPABOM, @ TUM naye nybaiyHUM
iHTepecoM, a came Ui KpuTepii NponoHyTb BAraTOMiNbAOHHIA apMii
NNaTHMKIB NOAATKIB ANS OLIHKM NPaBOMIPHOCTI iX AiK. A HenpaBunbHe
BM3HAYEHHS NJIATHUMKOM MOAATKIB Mipy BpaxyBaHHA nybnivyHOro iHTep-
ecy Ta BNacHOi LOH6POCOBICHOCTI MOXYTb BYTU NPUUMHOIO KPUMiHANbHOI
BignoBiganbHocTi. B6AYa€eTbCs, WO BM3HAYEHHS 40OpOCOBiCHOCTI nnaT-
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HWKA NOAATKIB Yepe3 KpUTepin BpaxyBaHHA HUM MybAivyHOro iHTepecy
He TifIbKW He NpMBENO A0 KOHKPEeTU3aLii LLbOro NoHATTS, afne i CTBOpMA0
OCHOBY N5 onybnivyBaHHSA NPUBATHOrO Npaea, To6To He AN AiACHOro
6anaHcy nybniyHOro Ta NPUBATHONO iHTEPECY, a AN LOMiHYBaHHS iHTep-
ecy nybniyHoro. [MybniyHumit iHTepec cam no cobi He Moxe ByTM NpaBo-
BMM 33aC0O0M perynoBaHHS CyCcnifibHUX BIAHOCUH, TilbKM peani3oBaHuit
B HOPMaXx 3aKOHY i Yyepes Li HopMU NyBiYHMIA iHTEpEC MOXe BNAIMBATK
Ha MOBEAiHKY MNATHWKIB NoaaTkis [476].

HenockoHanicTb NoAaTKOBOro 3aKOHOAABCTBA CTBOPHE CKNAAHICTb
HaBiTb Y TOMY BMMAAKY, KONW MNATHUK MOAATKY OLiIHIOE CBOMO MOBEAiH-
Ky SIK MpaBOMipHY, TaKy, LLO He BUXOOMTb 33 MeXi MOro Cyb eKTMBHUX
npaB. CaM MOKa3HWMK 3aKOHHOCTI B Npoueci NogaTKOBOI ONTMMiI3auii
MOXKe iCTOTHO 3MiHKBATMCS B 3a71€XHOCTI Bif OLiHKM LM MAaTHMKA no-
[OaTKiB pPi3HUMM yYaCHMKaMM MOJATKOBMX BiAHOCWH. binblw TOro, came
PO3YMIiHHSA 3aKOHHOCTI MOXe TpaHCPOPMYBATMCS HA Pi3HMX eTanax
po3pobKM i 3aCTOCYBAHHA CXEM Y MPOLLECi NOSIBU HOBUX HOPMATUMBHUX
NpaBOBMX aKTiB, BiAMOBIAHMX PO3'ACHEHb, @ TAKOX CYAOBOI MPAKTUKM.
TakoXX KONMBAHHSA B OLLiHL 3aKOHHOCTI [isiHb NMIATHMKIB NOAATKIB BiA-
6yBa€eTbCs Yepe3 NOCTilHI 3MiHM 3aKoHOA4ABCTBA. Bce ue npun3soanTb oo
TOro, WO HaMyacTiwe npobiemMa HayKOBOro OCMUCIEHHS | MPUKIALAHOIO
CNPURHATTS MEX MOAATKOBOI ONTMMI3aLii NeXWTb Y NAOLWMHI KBaniQi-
KaLii «NpUKOPAOHHMX» CUTYaLl, Konn hdopMasibHE OTPUMAHHS 3aKOHY
NNAaTHUKOM MOAATKIB, TOGTO BYMHEHHS HUM AiH, He 3a060pOHEHMX 3a-
KOHOAABCTBOM, HEMUHYYe NPU3BOAUTb A0 (iHAHCOBMX BTPAT LepKaBu
[301, c. 85].

B. loriMaH 3ayBaxye, Wo byab-gki 06MexeHHs, ik 61 iX He TpakTy-
Ba/IM, TaK UM iHaKLLe CNpsSMOBaHi, Hacamnepen, Ha 3MiHy 0bcary npaea
abo cBo60oAM, MPUUYOMY 3aBXAM B HAMPSIMKY 3MEHLUEHHS LbOro obcs-
ry. OnHak obMexeHHs1 npaB i cBO6OA NpeacTaBnse cobow He Byab-aKy
3MiHy 0bcsry, a mwe Taky, aka nepenbdayeHa BUKIHOYHO HOPMaMu npa-
Ba i € npaBoMipHot [334, c. 26 ]. O. Poray 3Beptac yBary, Lo A0 YMC-
N3 OCHOBHMX BWMMOT LWOA0 MPAaBOMIipHUMX OOMeXeHb CTaBUTLCS Te, L0
BOHM MOBMHHI 6yTM nepenbayeHi 3aKOHOM, MaTK 3aKOHHI Lini Ta ByTu
CNiBMipHUMM UMM LiNSIM, 3yMOBNOBATMCS CYCNiNbHOK HeOobXiaHiCTio.

162



3.1. CniBBigHOLWEHHS KaTeropin «40bpOCOBiICHICTbY Ta «3/10BXMBAHHS NPaBOM»
NpY BU3HAYEHHI MeX NOAATKOBOrO MAaHyBaHHS

CaMi 06MexeHHS [OCNiAHMK BU3HAYAE SK MEBHI LOPUAMYHI Ta PaKTUy-
Hi HAcNiaKW y BUMNSAi HECNPUSTAMBUX YMOB A9 34iACHEHHS NPaBOBUX
iHTepeciB cybekTiB (iHAMBIAA, OpraHi3aLin), 3MeHLWEeHHS KiNbKOCTi Bapi-
QHTIB LO3BOJIEHOI NPaBOBMMM HOPMaMM NOBeAiHKM (4in), abo ix NOBHOI
3a60pOHU. BOHM NOBMHHI BCTAHOBMOBATUCS TifIbKM 3aKOHOAABYO YMNOB-
HOBa)XEHMMM Ha Te OpPraHamMm y 3aKOHOLABYO BCTAHOB/IEHIN GopMmi, 3a-
6e3neyyBaTMCs CMNOI0 AepxaBHoro npumycy [370, c. 134-139].

Tak1M YMHOM, HAM HEOBXiQHO 39CyBaTH, IKUMK € 03HAKW HeLo6po-
COBiCHOI MOBefiHKM CyBEKTIB NOAATKOBMX MPABOBIAHOCUH, SKi 0bMe-
YKEHHS1 TaKOi MOBEAiIHKM MOBWUHHI ByTM nepepbayeHi, y gkin dopMi Ta
SIKMM OpraHOM HeobXifHO 3aCTOCOBYBATM BiAMOBIAHI OOMEXEHHS.

be3 4iTKoro 3akOHOAABYOrO 3aKPIMJEHHS MOHATTS, 03HAaK Ta Ha-
CnipKiB Hepo6pOoCOBICHOI MOBeAiHKM MAaTHMKA MOAATKIB, HAaMaraHHs
NOLATKOBMX OPraHiB MPOTUAISTM 3aNOLISHHIO LWWKOAM NyOAiYHMM iHTep-
€CaM BHACNiAOK 3/I0BXMBAaHHSA NpaBoM 3 BOKY MAaTHUKIB NOAATKIB He
HafineHi AOCTaTHbOW NEriTMMHICTIO. K 3a3Havyae B. benos, nopaTtkoBi
OpraHy OTpUManM MOXMUBICTb KapaTW MAATHUKIB NOAATKIB 33 AiSHHA,
WO He MopywyTb HOPM 0BEKTMBHOMO MpaBa i, OTKe, He € NpaBoOMNopy-
weHHaM. Cama no cobi HepobpocoBicHa NoBefiHKa CTana TpaKkTyBaTMUCS
NOAATKOBMMM OpraHamu 9K CaMOCTiMHe NoAaTKOBE MPaBOMOpPYLUEHHS
- HenpaBoOMipHe WKianmee AiaHHa [62, c. 27].

Ha nymky M. KopHayxoBa, HeobxigHO BCTAHOBUTM CneLianbHuiA no-
PALOK 3aCTOCYBaHHSA 3arasibHOi HOPMM YXWMNEHHS Bif OMOAATKYBAHHS
LWNSXOM HafaHHS MOAATKOBMM OpraHaMm MOXJ/IMBOCTI 3MiHIOBATU OpU-
LMYHY KBanidikauito yron sk «HegobpoCcoBiCHMX ANg Linei onoaatky-
BaHH$», @ TAKOX HefiNCHUX (HikyeMHUX abo ocnoptoBaHmx) [219, c. 16].
Mu BBaXKAEMO, LLO TaKMI Niaxig HeobrpyHTOBaHO pO3LLMPUTL NpaBa Mno-
[aTKOBMX OpraHiB, Ha4iMIMBLUM iX TAaKMMM MOBHOBAXKEHHSAMM, SIKi MOXYTb
3aCTOCOBYBATMCSA TibKM Cyaamu. binblie Toro, B cy4acHMX ymMoBax Mno-
[LAaTKOBI OpraHu He roToBi pobuTH Lie SKICHO, 3 ypaxXyBaHHAM NPUHLMNMIB
BEPXOBEHCTBA NpaBa, i3 3abe3neyeHHaIM AOTpMMaHHS BanaHcy iHTepe-
CiB NNIATHUKIB NOAATKIB i AepxaBu. BiACyTHICTb HaneXHOi NpaBoBOi per-
NaMeHTauii NOPOAXKYE HAAMIPHY AMCKpeLito NoAAaTKOBMX OpraHiB. Taka
CUTyauis NpU3BOAUTb [0 YMCIEHHMX KOHPIKTIB i cnopis.
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BpaxoBytouu, Wo B nepeBaxHin BGinblWOCTI BMMNAAKIB, 3N10BXMBA-
H0YM MpaBOM, Ait04M HEeLO0OBPOCOBICHO, NIATHMK MOAATKIB HAMAra€eTbCs
CTBOPMUTM 30BHILLHI O3HAKX MPABOMIPHOCTI CBOIX AiSHb, A/19 BCTAHOB-
NEeHH$ iX peanbHOi NPOTMMPABHOCTI MOBMHHA OyTWM NMpoBedeHa nepe-
OLiHKa TaKMX LM (30KpemMa NpaBOYMHIB, WO BYMHSAKOTLCS MAATHUKOM).
My BBaXAEMO, LLO Taka NepeouiHka i nepeksanidikaLis Moxe 34inc-
HIOBATUCS BUKJILOYHO CYA0M, OCKiNIbKM, MO-NepLue, 4acTo 3aKOH MpsSMo
BCTAHOBJIIOE BiAMOBIAHY KOMMETEHLit0 cyay (MaEMO Ha yBasi, 30Kpema,
NpO BM3HAHHS HEAiIMCHUMU MPABOUMHIB, BCTAHOBAEHHS iX QIiKTUBHOCTI
YM yAaBaHOCTI), a NO-Apyre, CyA0Bi npouenypu 3abesneyatb kBanidiko-
BaHy, 0OEKTMBHY Ta HeynepemKeHy OLiHKY CUTyaLii, MO-TPeTeE, MIaTHUK
noaaTkis byne MaTv MOXIMBICTb 3aXMLLATK CBOI iHTepecu B CyAi Ans
HefonyLeHHs HeobrpyHTOBAHOr0 OOMeEXeHHs Moro npas uu 6e3nia-
CTABHOMO NPUTSATHEHHS MOro 4,0 BiANOBiAANbHOCTI. KpiM TOro, 1K CnyLwHO
3ayBaxye [. CaxHo, 3 NiACTaB, 3aKPinIeHNX Ha KOHCTUTYLIMHOMY PiBHi,
CNif, BBAXATH, LLLO EANUHUM OPraHOM, SKM BU3HAYAE HOPUANYHI HACNIOKM
3a (baKTOM 3/10BXMBaHHS NpaBoM, € cyA, [385, ¢. 53].

MOXAMBICTb | HEOBXiAHICTb 3aCTOCYBaHHS CyA0BMX Mpouesyp Aas
3axXUCTy iHTepeciB CyOEKTIB MOAATKOBMX MPaBOBiIAHOCUH (K MpuUBaT-
HMUX, TaK i NyONiYHMX) y TaKii cuTyalii BUAAETBCS OQHMM i3 KIHOYIB ANS
po3B93aHHs Li€i npobnemun. OgHak, B yMOBAX BiACYTHOCTI HaJeXHOro
NpaBOBOrO PerytoBaHHA, TaKi IHCTPYMEHTU TaKOX MOXYTb BUAATUCS He
MOBHICTIO ePEKTUBHMMM Ta LOCKOHASIUMM.

Ak 3a3Hauvae C. CaBcepuc, 3aCTOCyBaHHSA CygaMu KaTteropii «He-
[OBPOCOBICHICTbY YAaCTO € HEOBIrpyHTOBAaHMM (30KpeMa, irHOpyHTbCA
HOpPMM NpaBa, SKi NiANAralTb 3aCTOCyBaHHI0). [loAaTKOBI HAcNiAKK, LLO
HaCTalTb BHAC/IAOK LbOro, BUSBNSOTLCA HEaAeKBAaTHUMU TUM €KOHO-
MIYHMM BiZHOCMHAM, SKi (akTM4YHO Manu Micue. Kpim Toro, 3acrocy-
BaHHS CyAaMM LUMX NOAATKOBMX HACMILKIB XapaKTepU3YHTbCS BUCOKUM
CTYNEeHeM HeBWM3HAYeHOCTi. BoHu y 6arato pasie 6ifbWw HEBWM3HAYEHI,
Hi>K MOAATKOBI HACNIAKM 3aXiLHMX CYO0BUX OOKTPUH, fe npautoe 6e3niy
KOMMEHCATOPHMX MexaHi3MmiB [375, c. 18]. Mu BBaXaeMo Takui miaxia
aBTOpa 3aHAATO KAaTEropMYHMM, OCKiNbKM BaraTopiyHa cynoBa NpakTMka
BMpOOUMNA 3p03yMiNi KpUTepii NpaBOBOI OLiHKM Al NNaTHMKIB MOAATKIB.
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Y cuTyauii i3 3acTocyBaHHAM KaTeropii «f0OpOCOBICHICTb» Yy Mo-
[LAaTKOBMX BilHOCMHAX Ha CbOrOAHI CyAM 3aMOBHIOKTb MEBHY NPaBOBY
NporanuHy, He MaKuu ANs LbOro HeobXiAHOro 3aKOHOAABYOrO iHCTPY-
MeHTapito. He no3basneHummn ceHcy € nobowsaHHa B.B. JlapuHa, wo
HEBM3HAYEeHICTb L€l KaTeropii B 3aKOHOAABCTBI MOXe MpPU3BECTM A0
cynpiscbkoro ceasinng [240, ¢.88]. 3acTtepexxeHHs HAyKOBL,iB 3BOASTLHCS
[0 MOXJIMBOCTi pO3BMUTKY CYAAIBCbKOrO CBaBinig nNpu HeobmexeHoMy
TAYMAYeHHI CyAaMM OLIHOYHMX MOHSATb, LLO MOXE MPU3BECTU A0 CUTY-
auii, konu byab-sike cy6’eKTMBHE NpaBo MOXHa byae «ypasutu» dop-
ManbHUM MOCMNAHHSM Ha Te, WO Cy6’eKT NpaBa 34iMCHIOBaB MOro Hepo-
6pocosicHo [95, c. 162].

TaknMM YMHOM, HaMKU OBIPYHTOBAHO, LLO 3 YpPaxyBaHHAM KOHCTUTY-
LiMHMX 3acaf MpaBOBOro NMopsaky, iMnepaTMBHOro Metoay npaBoBOro
peryfnoBaHHS B NOAATKOBOMY MpaBi, 3 METOK 3aXMCTy Ny6nAiYHOro iH-
Tepecy Bif HeLoOPOCOBICHOI NOBEAIHKM NAaTHMKA noaaTkie, Hopmu MK
YKpaiHu, sKi BU3Ha4atoTb 060B’A3KM MNATHMKIB NOAATKIB, HEOOXiAHO [,0-
NMOBHWUTW HOPMOLO, 5K BCTaHOB/OBaNA 6 060B’A30K NIaTHMKA NOAATKIB
LisTM [oBPOCOBICHO Ta HE AOMYCKAaTM 3/I0BXMBAHHSA CBOIMM MpaBaMMu.
Y 3B’3KY 3 MM, Cif BHECTM BignoBigHi 3MiHM y ctatTio 16 MK Ykpai-
HW, @ BCTAHOBNEHHS Hed0bpPOCOBICHOI NOBEAIHKM MNATHUKIB NOAATKIB
BMHECTM 33 MeXi NOBHOBaXeHb NOLATKOBMUX OPraHiB, 3aKpinMBLLM TaKy
KOMMNETEHLit0 BUK/OYHO 33 CYyA0M.

Kpim Toro, Bkpait BaX/IMBO 3aKOHOLABYO 3aKPiNWUTU O3HaKM, 9Ki 6
XapakTepu3yBanu MOBeAiHKY NNaTHMKA MoAaTKiB SIK HeLoOpPOCOBICHY.
Ha aymky K. MNawkoBa, KputepiaMmn Lo0O6POCOBICHOCTI €: NOBHE i CBOE-
YacHe BMKOHaHHS MAaTHUMKOM MOLATKIB CBOro 060B93Ky 3i cnnaTtu no-
[aTKiB i 360piB; BiACYTHICTb B Aisix 0cobu Cknasy noaaTkoBOro npaeo-
nopyLweHHs [296, c. 36]. Mu BBaxkaeMO Taki KpuTepii 3aHaATO HEYiTKUMM
Ta abcrpaktHUMK. C. CaBcepmuC CTBEPOXKYE, L0 aHani3 BigOMMUX CyL0BiM
MpaKTULi BMMALKiB HELOOPOCOBICHOCTI [O3BONISE 3pOOUTU BMCHOBOK,
L0 «HepobpOoCOBICHMM MIATHUKOM NOAATKIB» BU3HAETHCS TOM, XTO B Lii-
NIX OTPUMAHHS NOAATKOBOI BUFOAM 3AIMCHIOE DIKTUBHI M yaaBaHi yroam
[375, c.8]. Miaxia uboro aBTopa MM BBAXAEMO 3BYXKEHMUM, OCKi/IbKM BiH
He BPaxOBYE BCiX MOX/IMBUX KpUTepiiB HeL0OpOCOBICHOT NOBEAiHKM Ta
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3/10BXXMBAHHA NpaBoM. B.Appalues B yMoBax NpaBOBOi HEBM3HAYEHOCTI
NOHATTS «HEeLOOPOCOBICHICTL MIATHMKA MOAATKIB» MPOMOHYE B SIKOCTI
MOro KputepiiB BUKOPUCTOBYBATM BUPODONEHi 3apyDbiXkHOM i BiTUM3HS-
HOI Cy40BOK NMPAKTUKOK CYyAoBi AOKTPUHM (KoHuenuii) [51, c.12]. Mu
NOAINSEMO BKa3aHy YMKY i BBaXAEMO, LLLO TaKi O3HAKM CNif BU3HAUYUTH,
BPaxOBYKUM CBITOBMIM AOCBIA MPOTUAIT MOAATKOBUM 3/10BXMBAHHSAM, A
caMe HOPMaTMBHO nepenbaynTu 3aCTOCYBaHHS BiAOMMX i LUIMPOKO 3a-
CTOCOBAHMX AOKTPUH «AiN0Ba METax, «3MICT Ha (OPMOIO», «peasnbHICTb
rocnofapCbKoi onepawii», «yroga no kpokax». [letanbHilwe Mu npoaHa-
Ni3yEMO BKa3aHi JOKTPMHM, @ TAaKOX MOPSAOK Ta HACMiAKM iX 3acTocy-
BaHHS B HACTYMHOMY Nigpo34ini.

Y Teopii NofaTKOBOro Npasa [esiki HAYKOBLLi PO3MEeXO0BYHTb KaTeropii
«B0BPOCOBICHICTb NNATHUKA NOAATKIBY» i CYAO0Bi LOKTPUHWU. HaronowwyeTb-
€S HA TOMY, L0 KaTeropis «a,0bpoCOBICHICTb» HE MA€E [,OCTAaTHLOI YiTKOCTI Y
3aCTOCYBaAHHI, @ CyO0Bi JOKTPUHM € aNbTEPHATMBHUM BapiaHTOM MpoTUAil
3/10BXMBAHHIO NpaBaMu. PeakLi€to Ha BCi LLi CUCTEMHI CynepeyHOCTi, BHaC-
NifOK IKMX cNpobum yHidikawii HeLobpoCcoBiCHOCTI Ik NOAATKOBO-NPABOBOI
XapaKTePUCTUKKN BUSBUANCS ManoedeKTMBHUMM, CTaNo CyAOBe CaHKLio-
HYBaHHS AOKTPUHM K 3arasbHOi HOPMM NPOTUAIT YHUKHEHHIO OMOAATKY-
BaHHS. OCHOBHOO iAEEI OCTaHHBOI BUCTYNWA HE TifIbKM 3aMiHa Mopasib-
HO-MPaBOBOI OLiHKM NAATHMKA MOAATKIB Ha €KOHOMIKO-NpPaBOBY OLLHKY
MOro noBefiHKK, ane TaKoX CMCTeMaTM3alis BUpobneHux GaratopiyHowo
MPaKTUKOK BUPILLEHHS MOAATKOBMX CMOPIB 03HAK MPABOMIPHOI i NpOTK-
NpaBHOI MOBEAiHKW, CNPSMOBAHOI Ha CKOPOYEHHS MOAATKOBMX BWMIAT
[61,c.565]. Ha Hawy gyMmKy, Ui kaTeropii He cnif, pO3MeX0OBYBaTH, afKe Aji
NAaTHMKIB NOAATKIB, SIKi HE Y3romXKyHTbCA 3 LOKTPUHAMM «AiN0BOI METUY»
Ta iHWMMK, MOXKYTb KBaNiikyBaATUCA K HEAOOPOCOBICHI, TOMY LOKTPUHU
MOXYTb BUCTYNaTH CaMe KpuTepisimm JO6POCOBICHOT NOBEMIHKM.

HepnobpocosicHa noBefiHKa NIaTHMKA NOAATKIB | 3/TIOBXXMBAHHS HUM
CBOIMM MpaBaMu, SIKLLO Le Oyae BCTAHOBMIEHO Y BU3HAYEHWUIA 3aKOHOM
cnocib, BUXoaAnuTb 3a MeXi NpaBOMIpHOI MOBEAiIHKM, @ OTXKe, i 33 MeXi
NOAATKOBOrO NAaHYBaHHS. 3 OMNsSAY HAa BULLEHABeAEHe, NPU 34iMCHEHH
NoAaTKOBOrO MaaHyBaHHS NAATHUK NMOBMHEH MepeBipaTH BiANOBIAHICTb
CBOIX Ll He TiNbKM MaTepianbHMM HOpMaM NOAATKOBOrO MpaBa, a 1 3a-
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KpinieHnM 3aKOHOAABYO AOKTPUHAM, IK HA NpeaMeT iX NpaBOMipHOCTI,
Tak i 4OBPOCOBICHOCTI.

Po3wwmrpeHHs kona 060B3KiB NNaTHMKIB NOAATKIB, @ TAKOX 3aKOHO-
[laBYe 3aKPiNIeHHS CYyLOBMX LOKTPUH MOXKE CMPUYMHUTU YCKNALHEHHS
CTQHOBMLLA MNIATHMKIB NoAaTKiB, TOMY Nopsg, 3 UMM NOTpibHO 3amnpo-
Ba[)KyBaTM HeoOXiZHI KoMneHcaTopu, SKi AadyTb 3Mory 3abesneuu-
™M 6anaHC npuBaTHOro Ta Nyb6/iYHOro iHTepecy, a TaKoX 3axMUCT Npas
NAaTHMKIB NOAaTKiB. Ha Hale nepekOoHAHHS, OOHUM i3 HAMBAXK/IMBILLMX
MeXaHi3MiB LOCATHEeHHS LbOro 6anaHCy € 3aKOHOAABYE 3aKpinneHHs
NPUHLMMY Npe3yMmnuii 4oO6poCoBICHOCTI NNATHMKIB MOAATKIB, 3@ SKUM
noBefiHKa NiaTHMKa NoAaTKiB Gyae BBAXATMCS LOOPOCOBICHOH, SIKLLO
NoaaTKOBMMM OpraHamu He Byae n0BefEeHO 3BOPOTHE.

Mpo HeobXipHiCTb 3acToCyBaHHS npe3ymnuii fobpocosicHOCTI Y
npasi rosoputsb i O. Poray, skuit HaBOAWTb Taki aCNeKTH ii 3aCTOCyBaHHS:

1) BCi fii, 9Ki BUMHSAE CyBEKT NpaBOBILHOCKH, anpiopi € fobpoco-
BiCHUMMU;

2) BCi CyMHiBM, NPOTUPIYYA | HESACHOCTI aKkTiB 3aKOHOAABCTBA MO-
BMHHI TPAKTyBaTUCS HA KOPUCTb CyOEKTA NPaBOBIAHOCKH;

3) Ha y4aCHMKA NPaBOBiILHOCMH HEe MOXHA HAKNAAATU LOAATKOBI
060B13KM, He NnepenbayeHi 3aKOHOAABCTBOM,;

4) BUpiLIEHHA MUTaHHS «A0OPOCOBICHOCTI» UM «HeLobpOCoBiCHO-
CTi» cyb€eKTa NpaBOBiIAHOCMH MOBMHEH 34iMCHIOBATU NULLE CYA,
a He OyAb-SKMIA iHLUWI OpraH AepXKaBHOI BNaaum;

5) npn BUHWKHEHHI cnopy (He)«a406pOCOBICHICTb» CYyOEKTa NOBUH-
Ha NepeBipsATUCS Y KOXXHOMY KOHKPETHOMY BUMAAKY;

6) Npu CyLOBOMY Cropi WoA0 «Heao6pocoBiCHOCTI» cybekTa npa-
BOBIAHOCKH, 060B30K [0KA3yBaHHS «HEeLOOPOCOBICHOCTI» Ta-
KOro cybekTa nexxuTb Ha MpOTUNEXHI cTopoHi [370, c. 230].

[MOBHICTIO MOroAXYHUYUCb i3 HaBELEHWM BMLULE, KOHCTAaTYEMO, WO
YaCTMHA BKA3aHMX MOJIOXKEHb BXE iMMJIEMEHTOBAHA B NOAATKOBE 3aKO-
HOZABCTBO, @ iHLWI, SKi e HA Len Yac He 3aKpinaeHi B HbOMY, MU Npo-
MOHYEMO 3anpoBaAUTY.

MpuHLMN Npe3yMnuii LOOPOCOBICHOCTI NAATHMKA NOAATKIB MOXE BXO-
OWTW Y MEBHE NPOTMPIYYS 3 KOHLEMLIE PO3yMHOI 06@4HOCTI NnaTHMKA
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nopaaTkis. 3 Toukm 3opy . MyTiniHa, 3MiCT LOKTPUHU «HANEXHOT 06QYHOCTI»
Nonsrae B TOMy, LLO NAATHUK NOAATKIB NMOBMHEH NPOSBUTU PO3YMHY 06au-
HiCTb NpM BMBOPI KOHTpareHTa: BCTAHOBMTM MOro NpaBo34aTHICTb, MOBHO-
BaXXEHH$ 0Ci0, AKi Ait0Tb Bif, MOro iMEeHi, a TakoX, B igeani, — nowLikaBuTmcs
[L0BPOCOBICHICTIO KOHTpAreHTa 3 TOYKM 30py cniaTv noaatkis [360, c.28].

[ns 3'9cyBaHHs MpobneMHUX MUTaHb MPAKTUMYHOIO 3aCTOCYBaH-
HSl PO3IMNSHYTOI KOHLEMLiT BenMKke 3HavyeHHs, Ha AyMKy A.lununenko,
Ma€ CTPYKTYPHO TEPMIHOMOrYHE PO3YMiHHS CNOBOCMOSYYEHHS «Ha-
nexxHa 00auHICTb», e CNOBO KHaNEeXHa» KOPECNOHAYETHCS BUMHEHHAM
cybekTaMu NiANPUEMHULBKOI AiANbHOCTI MEBHMX AiiK, nepenbavyeHnx
3aKOHOAABCTBOM. TaK i TepMiH «0BauHiCTb» B NPUKIALHOMY PO3YMiHHiI
cnip, iHTepnpeTyBaTH K MeBHY Bapialito AiM, WO BOMOAIOTb 03HAKOK
NOTEHLLIMHOT BHYTPIWHbOT €KOHOMIYHOT Be3neku, Lo A03BONSE CyOek-
Ty rocnofaptoBaHHsa 6e3 penyTauiiHMX i MiANPUEMHULBKMX PU3MKIB
30iMCHIOBATN CBOK AiNIbHICTb. TAKMM YMHOM, BUOMPAOYM KOHTPAreHTa,
rocnogapoymin CyGeKT MOBMHEH BXWUTU AOCTaTHI M pO3YyMHI 3axoam 3
nepeBipku 61aroHaginHOCTI i MOXIMBOCTI 0COBM BMKOHATU BifgNOBIAHY
yroay. OfHaK neplopsaHe 3HaYeHHS AN HbOro HAabyBa€E BiANOBiAb HA
NMUTaHHA NpPO Te, WO BiH MOBUHEH 3pO6UTU (y YOMY BMPAXKAETHCS A0-
CTATHICTb BXWUTUX HUM 3aX0AiB) NP1 BUOOPi KOHTpAreHTa, Wob YHUKHYTH
npeTeH3ii KOHTpostounx oprais [302, c. 56].

Sk 3a3Hayvae H.bnaxiBcbka, y Hayui, Tak i Ha NPaKTULi HaronoLwy-
€TbCS HA HEODOXIQHOCTI BUKOPUCTAHHS OOKTPUMHM HANEXHOT NOAATKOBOI
obauHocTi (doctrine of tax due diligence) sk 3aKOHHOI nepefyMOBM OT-
PUMaHH$ NOLATKOBOI BUFOAM, 3 IKOT BUM/IMBAE, WO CYMIHHUM MIATHU-
KaM noaaTky HeobxigHo noabaTv Npo NiAroToBKY A0Ka30B0i 6a3u, saka 6
niaTBEpAXKYBaNa NPOsSB HaNeXHOi 06aYHOCTI Npu BMOOPi KOHTpareHTa.
BigTak, «obauHui» nnatiuk MOAB B YkpaiHi nepen yunmHeHHsM npaBo-
YMHY MA€E NPWHAWMHI, ane He TiNbKW, NepeBipUTU CBOrO KOHTpareHTa
Ha npeaMeT NoAaTKoBOi «A0OpPOCOBICHOCTI» 33 AOCTYNMHMMM 6azamu
[aHWX, TaK caMo 4K i 6yTv roTOBMM HaBECTM AOKA3M HA MiATBEPOXKEHHS
06rpyHTOBaHOCTI BUOOPY KOHTpareHTa Towo [73, C. 26-27].

PasoM 3 TMM, HOPMM UYMHHOTO 3aKOHOAABCTBA He nependavaloTb
BiANOBIAHMI 0O0OB’A30K MIAaTHMKA MNOAATKIB LWOAO0 6yab-g9Koi foaaTko-
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BOi MepeBipKM CBOiX KOHTpareHTiB. He BM3HayeHo, Siki came BigoMo-
CTi MpPO CBOr0 KOHTpareHTa MaaTHUK MOAATKIB MOBMHEH MepeBipuTy,
[ANns Toro, wob BignoBigaTM AOKTPMHI HANeXHOI NoAaTKOBOI 06aYHOCTI.
BcTraHoBneHHS Takoro 060B’A3Ky CyAaMu Nif Yac po3rngay noaaTkoBux
cnopis 6e3 BiANOBIAHOrO HOPMATUBHOIO 3aKPIMJEHHS HE Y3roLXKYETHCS
3i BM3Ha4YeHMM yactuHow 1 ctatTi 19 KoHctutyuii YkpaiHu npasoBum
NOPSALKOM i NPUMMYLLYIOTb NAATHUKA NOAATKIB pOOUTU Te, LLO B 3aKOHI
He nepenbayeHo.

Ha Hawe nepekoHaHHs, npe3yMnuig 4o6pOCOBICHOCTI NIATHKUKA No-
[aTKiB MOBMHHA MATW NpPIiOPUTET Hag, LOKTPUHOK HaNeXHOi 06a4HOCTI,
a[ke BOHA KOPECMOHAYETbCA 3i BCTAHOBEHUM Y aAMIiHICTPAaTUBHOMY
CYLOUYMHCTBI 0OOB’I3KOM [0Ka3yBaHHSA Cy6’eKTOM BNagHWX NMOBHOBA-
YKEHb MPaBOMIpPHOCTI CBOrO pilleHHs. Takni Miaxia TakoX Y3rofXyeTbCs
i 3 NPMHLMNOM Npe3yMnLii NpaBOMipHOCTI pilleHb NAaTHMKIB NOAATKIB,
HeoOXiHICTb 3aCTOCYBAHHSA AKOi HEe CTaBMTbCS MNif CYMHIB.

B YxBani Big 16.10.2003 N2 329-0 KoHctutyuinHmni Cya Pocicebkoi
Mepepauii BKazas, Wo Yy chepi NOAATKOBMX BiAHOCUH Ai€ Npe3yMnuis
CYMJTiHHOCTI. [1paB0O3aCTOCOBHI OpraHW He MOXYTb TYMAYUTU MOHATTS
«0,00pOCOBICHI NNATHMKM NOAATKIBY» SIK TAKE, LLLO NOKMAAAE HA MNATHMKIB
noaaTKiB f0AATKOBI 060B'A3KM, He nepenbayeHi 3akoOHOAaBCTBOM [285].

Y cynoBii npakTuLi BUpIiLIEeHHS NOAATKOBMX CMOPIB Cyau 3amMmanu
[LOBOJi CyrnepeysMBy MO3MLIO 3 LUbOro NPMBOAY, OAHAK, HA Halle ne-
PEeKOHAHHS, CNig NorogmMT1Ca 3 Migxoaom Buworo agMiHiCTpaTMBHOIO
cyny YkpaiHu, BigobpaxeHuM y cBin yac B yxBani Big 09.10.2013 p. no
cnpasi N2 K/9991/55706/12, BianoBifHO A0 SKOro NOHATTS «A06poco-
BICHWMM NNATHMK», IKE BXMBAETbCS Y Chepi MOAATKOBUX MPaBOBiAHOCUH,
He nepenbayvya€ BUHMKHEHHS B HbOTO AOAATKOBOrO 0BOB%I3KY 3 KOHTPO-
N0 32 LOTPMMAHHSAM MOro NocTayvanbHUKaMu NpaBua ONoAaTKyBaHHS, a
caMe: MNaTHUK He HAAiNeHW NOBHOBAXEHHSIMU MOAATKOBOIO0 KOHTPO-
JII0 019 BUKOHAHHS QYHKLIM, MOKNAAeHMX Ha NOAATKOBI OpraHu, a Tomy
He MOoxXe BOMOAITM iHhOPMaLi€l0 BiAHOCHO BMKOHAHHS KOHTpPAreHToM
noaaTkoBux 3060B'A3aHb. A BiATaK, 33 YMOBM HEBCTAaHOB/IEHHS NOAAT-
KOBMM OpPraHOM HAsIBHOCTi 3aMKHYTOi CXEMM pyXy KOLITIB, sika 6 Morna
CBiAUYMUTM NPO Y3roAXKEHICTb AiM NO3MBaya Ta MOro NocTavyanbHMKIB ANs
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OLEePXXaHHS TOBApMCTBOM HE3aKOHHOI MOAATKOBOI BUIOAM, OCTAHHE HE
MOXe 3a3HaBaTW HeraTMBHMX HACNIAKIB Yepes AisHHS iHWKUX 0Cib, Lo
nepebyBatoTb M03a Mexamu 1oro Bnauey [435].

[MpaBO3HaBLi HAronoWyTb HA TOMY, WO OCTaHHI TeHAeHLUii cyao-
BOI NPaKTMKM B NOAATKOBMX CMOpax CBiAYaTh Npo ii CYyTTEBI 3MiHK. Tak,
CNocTepiraetbcs 36inbleHHS BUNAAKIB KEPYBAHHS CYAAMU LOKTPUHOK
npesymnuii 4o6poCoBICHOCTI NAaTHMKA NOLATKIB, BCTAHOB/EHHS Aino-
BOr0 XapakTepy BiAHOCWUH i3 KOHTpareHTaMmu i, BiANOBIAHO, € BENKUN
BiACOTOK 33[40BOJIEHHS MO30BIB NPO CKACYBAHHS pillleHb KOHTPOO0-
YMX OPraHiB, WO € be3nepeyHo NO3UTUBHUM MOMeHTOM [463, c. 187].

He Bigknaatoum HasBHICTb CEHCY Y BUKOPUCTAHHI LOKTPUHM «PO3YyM-
HOi 06aYHOCTI» AN 3aXMCTY iHTEPECIB AEPXKABM, MU BBAXKAEMO, LLO CAif
y 3aKOHOAABCTBI BpEry/ntoBaTH, SKi came Aii rocnofaproroumnin cybekT
3060B3aHKI 3pobuUTK gns Toro, Wwob niaTBepaAnTU LOOPOCOBICHICTD i
obayHicTb CBOEi noBeaiHkW. Taki 060BA3KM He MakTb BYTM HaaMIpPHO
0OTSKIMBUMM, MOBMHHI NependayaTv 34iMCHEHHS LOCTYNHUX AN nnaT-
HMKA KPOKiB, 30KpeEMa NepeBipKM HAsIBHOCTI GaKTy AepKaBHOI peecTpa-
il topuanYHOi 0CObM UM Pi3nyHOI 0COBM-NIANPUEMLS B KOHTPAreHTa,
HasiIBHOCTi MOBHOBAXeEHb Yy 0CO0MU, KA YKNaAA€ BiANOBIAHMA NPABOYMH,
y BigHOCUHax 3i cnnatu MNAB - nepesipka GakTy peectpaLii N1aTHUKOM
MAB. 3i cBoro 60Ky, NOAATKOBI OpraHu HadineHi 3Ha4yHo BinbwmM apce-
Ha/NOM NOBHOBAXEHb A1 BCTAHOBNEHHS DAKTIB, AKi MOXYTb CBIiAYMTH
NpO HE3aKOHHICTb AiIbHOCTI TOMO YM IHLIOMO KOHTpareHTa. 3 ornaay Ha
Le, MM BBAXXAEMO 3a AOUiNbHe nepenbdaynTh Ha piBHI 3aKOHY GopMy-
BaHHS PEECTPY KHEHAAIMHUX» KOHTPAreHTIB, 3 YHECEHHSM A0 HbOro 33
BiAMOBIZHUMU KPUTEPIAMM TUX CYDEKTIB, 34iMCHEHHS OnepaLiin 3 gKu-
MW MIiCTUTb BMCOKi PU3MKM MOPYLUEHHS MOLATKOBOrO 3aKOHOAABCTBA.
TaknuMu KputepisMm MOXyTb ByTH, 30KpPEMA, NPUTATHEHHS MAATHMKIB
noJaTtkiB YM ix NocagoBMx 0Cib A0 KpUMiHANbHOI BigNOBIAANbLHOCTI 3a
NoaTKOBI 3/T04YMHM, AHYIHOBAHHA peecTpaLii nnatHukom 1B um BcTa-
HOBMIEHA CYAOM CYKYMHiCTb A0AAaTKOBMX (DAKTOPIB: BiACYTHICTb 3@ MiC-
Le3HAXOKEHHSIM, BIACYTHICTb HAMMaHUX NPaLiBHMKIB TOLLO.

Kpim Toro, Hopmu [1K Ykpainu MatoTb nepenbayaty Hacnigku He-
[o6pocoBicHOT NoBeAiHKM MnaTHMKA NofaTtkiB. MM NponoHyeMo, Wwob
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3.2.Tpobnemu 3acTocyBaHHS CyA0BUX AOKTPUH K KpuTepiiB fobpocosicHOi
noBeLiHKM NNaTHWKA NOAATKIB NPU 3A4iMCHEHHI NOAATKOBOIO MaaHyBaHHS

BiANOBIAHI HACMIAKM MOIIM 3aCTOCOBYBATMCS TifIbKM HA NiACTaBi Cyno-
BOrO PillleHHSs | NONAraTM y BU3HAHHI MPaBOUYMHY NAATHUKA NOAATKIB He-
LINCHUM (SIK TaKW, LLO CynepeynTb iHTeEpecaM AepXaBu i CyCcninbCTaa,
YM BM3HAHHS MPaBOYMHY yAaBaHMM abo QiKTMBHMM). BukntouHo nicns
HabpaHHS pilleHHSM Cyly 3aKOHHOI CMJIM MOXYTb 3aCTOCOBYBATUCS Bifl-
MOBIAHI MOAATKOBI HACNIAKM, WO TATHYTUMYTb 33 COOO NMO36aBNEHHS
NNaTHMKA NOAATKIB NOAATKOBMX BUIOf, @ TAKOX MPUTATHEHHS MOro Lo
FOPUAMYHOI BiAMOBIAANBHOCTI.

3.2. Mpo6nemu 3aCTOCYyBaHHS CYyAOBUX AOKTPUH SIK KpUTEpiiB
no6poCcoBiCHOI NOBEAIHKM NNaTHMKa NOAATKIB NPU 3AiMCHEHHI
NoAaTKOBOrO NAaHyBaHHSA

Mu 0BrpyHTYBanK, WO AN BU3HAYEHHS MEX J0NYyCTMMOro NoaaTko-
BOMO NaHyBaHHA B NOAATKOBOMY 3aKOHOAABCTBI HEOOXiAHO BCTAHOBM-
TM 060B’30K f,06POCOBICHOI NOBEAiHKM NAaTHMKA noaaTkiB. [py ubomy
Tpeba YiTKO HOPMATMBHO 3aKPiNUTM 03HAKKM HeA0OpPOCOBICHOT NOBEAiH-
KM Ta 3/10BXMBAHHS NpaBOM, B35BLUM 33 OCHOBY CYy[LOBi AOKTPUHM, SKi
LUIMPOKO 3aCTOCOBYIOTLCA Y CBITOBIM NPaKTULL Ta B YKpaiHi, HABiTb e He
HabyBLWK GOpManbHOi BU3HAYEHOCTI.

BapTo HaronocuTy, Wo HOpMM NOAATKOBOrO 3aKOHOAABCTBA YKpai-
HM B3arasi He BU3Ha4aloTb MiACTaBM Ta NOPSAOK 3aCTOCYBaHHS CyA0BUX
LLOKTPUH. Y HOpMax 3aKOHOAABCTBA YKpaiHM MPO 3aCTOCYBaHHSA CYA0BUX
LOKTPUH MAETLCA TiNbKM B YacTuHi 1 cTaTTi 8 3aKkoHy Ykpainu «[1po Mix-
Hapo4He NpuBaTHe MpaBo», SKa nepenbayae Npu 3acTocyBaHHI NpaBa
iHO3eMHOI AepXKaBW BCTAHOB/IBATU 3MICT 3rigHO 3 odiLiMHMM TayMa-
YEHHSM, MPaKTUKOK 3aCTOCYBaHHS | JOKTPUHOM Y BiAMOBIAHIM iHO3EM-
HiM pepxasi [354].

[na 3abe3neyeHHs HaNEXHOro AOC/iIAKEHHS NpobnemMu 3acTocy-
BaHHS CYyLOBMX AOKTPUH Yy MOAATKOBMX MPaBOBIAHOCMHAX CnoyaTky
3’CYEMO CYTb LbOr0 TEPMIHY.

[okTpuHa (nat. doctrina — y4eHHs, HayKa, HaBYaHHS, 0CBiTa) — dino-
codcbka, NONITUYHA, peniriiHa Teopis, KOHLUEMNLiS, Y4EHHS, CMCTEMA MO-
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rNSAiB, KEPIBHUIA TEOPETUYHMIA YW MONITUYHMIA NPUHLMN. 33 3arajibHUM
npasuiomM 6yab-gKa AOKTPUHA AiNUTLCS HA OQiLiliHY, CTBOPIOBAHY Ha
HalioHanboMy piBHi ab0 HagHaLioOHaNbHOMY (EKCMepPTHI BUCHOBKM, Ha-
BeAEHi BULLE), i HAYKOBY, L0 3apOMKYETLCS B YHIBEPCUTETAX, HAYKOBMUX
ycTaHoBax Towo [440].

[MoHATTS «CynoBa AOKTPWMHA» CNif BiAPI3HATM Big, kaTeropii «npa-
BoBa AokTpuHax. O. CkakyH po3rngaae NnpaBoBY AOKTPUHY K aKT-AOKY-
MEHT, O MIiCTUTb KOHLEeNTyanbHo 0OopMAeHi NpaBoBi iaei, NpuHLMK,
WO po3pobastoTbCS BYUEHUMM 3 METOK BAOCKOHANEHHS 3aKOHOLABCTBA,
YCBILOMIIOOTBHCA  (CMPUIAMAIOTBCS) CYCNiNbCTBOM Ta MiATPUMYKOTHCS
(bopmanisytoTbes) aepxasoto [389, c. 224].

Ha cboroaHi BiACYTHE €AMHE BU3HAYEHHS NOHATTS CYLOBOI AOKTPU-
HW, HATOMICTb ICHYIOTb KiflbKa NiAXOM4IB CTOCOBHO ii TPaKTyBaHHS. 3a 0f-
HWM 3 HUX CYLOBA AOKTPMHA BU3HAYAETLCS K NPUHLMN, MOKIAAEHUIA B
OCHOBY BUCHOBKIB, MPUMHATUX B CYA0BIM NPaKTHULI, 32 IHWIKXM — K KOMN-
NIeKC NPaBOBMX MO3MULM, Ki MAOTb OCHOBHY METY, BHYTPIiLLHIO NobynoBy
Ta NOHATIMHMI anapaT [463, c. 186].

Y npaBoBMX CUCTEMAX aHM0-CaKCOHCbKOrO TUMY CyL0BOK LOKTPU-
HOK HA3MBalOTb MPaBWAO, SIKE BMHMKIO BHACNIAOK HEOLHOPAa30BOro
3aCTOCYBaHHS CyA0BOro npeueneHTy, abo, iHWKWMK CI0BaMU, AOKTPUHA
- e pe3ynbTaT y3araJibHeHHS MPaBO3aCTOCOBHOI MPAKTUKM 3 MEBHOrO,
4iTKO BM3HauYeHoro nutaHHs [306, c. 153].

Ak 3a3Havae H0. OHilmMK, CynoBi LOKTPUHM — Le TUMOBI MiAXOAM i
METOAM BUPILLEHHS NEBHMUX CYAOBUX CMOPIB, AKi CHOPMyBanncs B XOAi
HaKOMMYEHHS | MOAANbLIOrO Yy3arasbHEeHHs CynoBOi npakTnkun. Came
BOHM CTQHOBAATb HAMOINbWMI iHTEpPEC 9K KpWUTepii BU3HAYEHHS MeX
noaaTKoBoi onTuMizauii. CnewuianbHi CynoBi LOKTPUHM BiLHOCATLCS [0
METOLIB, LLLO A03BOJIAOTb 3an0biraTv yXMaeHH Bif CniaTt NnogaTtkis 3a
[LONMOMOrOH0 BUKOPUCTAHHA Pi3HUX HECYM/TIHHMX CXeM Ta MeToaMK. Lle -
Lyxe fieBa 36pos B yMOBaX, KOIM HEMAE 3aKOHOAABYMX MEPELLIKOS, Ha
WAAXy NNaTHUKIB NOAATKIB, Ki 3/10BXMBAlOTb CBOIMM MpaBaMu i npar-
HYTb 36araTMTUCS 3a paxyHoK BrooxeTy [284, c. 144].

[. letbmaHueB Ta H. braxiBcbka nif CyfL0BOK AOKTPUHOK pO3yMi-
0Tb BUCHOBKM LWWOAO 33aCTOCYBAaHHS HOPM MpaBa, BUKNAAEHI B MocTa-
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HoBax BepxoBHoro Cyay. LLi BUCHOBKM He 3MiHIOKOTb, HE CKACOBYHTb, @
[LONOBHIOKOTb iCHYIOYe NpaBoBe MoJe, a TOMY CyAu He MOXYTb iX 3aCTo-
COBYBaTM Y pa3i HeBiANOBIAHOCTI 3aKOHY Ta MPUHLMMNY BEPXOBEHCTBA
npasa [112, c. 85].

Ha aymky M. Cambopa, akT BU3HAHHS Cy[O0BOi AOKTPUHM € HACNIA-
KOM (POPMYBAHHS SKICHUX MPABOBMX MO3ULiIN CYLOBOI MJIKM BNAAM — iH-
TeNeKTyanbHO-BOJIbOBOI, LOCNIAHWULbKO-MOLYKOBOI AisSNIbHOCTI CyOeKTa
npasa (y AaHoOMy pasi — Ccyay), NoBM3aHoi i3 GOpMyBaHHSAM Ta BMKIA-
[EHHSIM MOTMBOBAHOI Ta 0OrPYHTOBAHOI AYMKM HA OCHOBI OCHIOXKEH-
HS 06CTaBMH crnpaBu, kBanidikauii AisHb YYacHWKIB NPaBOBIAHOCKH, A
TakoX 0OpaHHS Ha BMACHMI pPO3Cyn Ta 3 BNACHOI iHTepnpeTauii HopM
NO3MTUBHOIO MpPaBa, SKi CNiJ BUKOPUCTOBYBATM SK 3aCib yperyntoBaHHS
(YHOPMYBaHHS) KOHKPETHMX CYCMiIbHUX BiAHOCKH Ta iX 0BrpyHTYBaHHS
[382,c.170].

Y CBITOBIM NpaKTMLi MOYATOK 3aCTOCYBAHHA MOAATKOBUX CYAOBMUX
[OKTPUH NOB43YIOTb i3 piweHHaMu BepxosHoro cyay CLUA y cnpasax
«[peropi npotn XengepiHra, kepiHnka Cny>kbu BHYTpILLHIX 4OXOAIB» TA
y cnpasi «[xeHepan YTiniTic npotn Xensepinra» (1935 p.) [284, c. 145].

Ha nymky C. CaBcepuca, 3aCTOCyBaHHS CyA0BUX LOKTPUH i 3aranb-
HMUX HOPM MPOTU YXMNIEHHS Bif OMOAATKYBAHHS MOKJIMKAHE BiAMeXyBa-
TW NOAATKOBE MNNAHYBAHHSA Ta YXWUEHHS BifA onoaaTkyBaHHS. OCHOBHA
cneumdika LMX KaTeropin nonsrae B TOMy, WO MeXa MixK HUMU HE MOXeE
6yT1 BM3HauYeHa 3aBYacCHO i 4iTko [375, c. 19].

Haronowytoun Ha WKMpPOKiN CBITOBIM MPaKTULi BUMKOPUCTAHHS CY-
[OBUX OOKTPUH ANS MPOTMAIT NOAATKOBUM 3/10BXMBAHHSAM, MPUXUIIb-
HWMKM X 3aCTOCYBaHHSI He BPaxXOBYHOTb, WO B HaraTtbox KpaiHax CBITY,
Takmx sk CLUA, ITanis, HiMeuumHa, ix 3aCToCyBaHHA 3aKpinieHo Ha 3a-
KOHOAABYOMY piBHi, WO NEriTuMisye Taky MOXAuUBICTb. B YkpaiHi Take
3aKpinneHHs CyooBMX LOKTPUH Y HOPMATUBHMX akTax (PakTUYHO BiA-
CyTHE. binbwe TOro, HeOOXigHO BpaxyBaTH, WO NpaBoBa cucTemMa Ykpa-
iHWM BM3bka A0 PpOMaHO-TepPMaHCLKOro TUMY NpPaBOBMX CUCTEM, e OC-
HOBHUM mKepenom (bopMot) NpaBa € HOPMATUMBHO-NPABOBMI aKT, HA
BiAMIiHY Bif aHMNM0-aMepUKaAHCbKOro TUMY, A€ Ha Ka3yiCTMYHOMY piBHi
OCHOBHMM [pKEPENiOM MpaBa MOXe BBaXaTuCs CYAOBWIM npeueneHT. Y
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KpaiHaxX aHM0-aMepMKaHCbKOT MPaBOBOi CiM’i CyA0Ba AOKTPMHA MOXeE
dbopmyBaTUCA | 3acTOCOBYBATUCS B3 3aKOHOAABYOrO 3aKpiNnieHHs, Ha-
6yBauM CBOIO NETITUMHICTD i3 TAKOro AyKepena npasa, K CyA0BUI npe-
ueneHT. B YkpaiHi Ha piBHi Teopii npaBa Le HEMOX/MBO, afne Ha piBHi
CY[LOBOi MPAKTUKM Yy NOAATKOBMX CMOpax Habyno LUMPOKOro nowmpeH-
HS. OBr'pyHTOBYOUM TaKM MiaXig, BYEHI CTBEPOXKYHOTb, LLO CbOrOAHI MM
CNOCTEPIraEMO YHiKanbHMI NPOLEC CMHTE3Y aHII0-CaKCOHCbKOI Ta po-
MaHO-repMaHCbKOT NPaBOBUX TPAAMLIN, LLO, 30KPEMA, MPOSBASETLCS Y
B3aEMHOMY NMPOHUKHEHHI MPABOBUX iHCTUTYTIB. Y MeXaXx LbOro npoLiecy
B POMAHO-repMaHCbKMX NMPaBOBMUX CUCTEMAX 39BNSETLCS Y PiSHUX BU-
fax i GopMax NpaBoBMI NpeLeeHT i, BignoBigHO, CyAoBa AOKTPMHA 5K
Ixepena npasa [112, c. 89].

Ha nymky C. bapTaweBunya, OCKiNbKM 3aKOHOAABELb YCYHYBCS Bif
HOPMAaTMBHOIO BCTAHOBNEHHS 3arasbHOi HOPMMW LLOAO NPOTUAIT YHMK-
HEHHI0 OMOJATKYBAHHS i, K HACNiAoK, 060BA3KOBMX AN NPaB03acTo-
CyBaHH$l KpuTepiiB NpaBOMipHOCTI abo NpOTMMPABHOCTI MOBEAiIHKM
NAaTHMKA NoAaTKiB, y 3B*I3KY 3 MM CBOEPIAHOK METOAO0NOrMYHOW Nij-
CTABOK MPABOBOI OLHKM (PAKTIB 3MEHLUEHHS NAaTHMKaMM NOAATKIiB No-
[LaTKOBOrO HAaBaHTAXXeHHS CTaB CynoBuM po3cyn [61, c. 561].

Y cneuianbHin nitepatypi BMAINAKTbTaKI BMAM MOAATKOBMX A0K-
TPWH, 9Ki HanvacTiwe 3acTocoBytoTbCs cyaamm CLUA: nokTpuHa npiopu-
TeTy cyTi Hag GOpMOto, LOKTPMHA EKOHOMIYHOI CYTi, LOKTPMHA HANEXHOI
06a4HOCTI, AOKTPUHA LiNOBOI METH, LOKTPMHA Yrom No KpoKax Ta yaa-
BaHOI yroaum [73, c.24]. Bka3aHi 4OKTPUHM aKTMBHO 3aCTOCOBYIOTLCS i B
iHWMX KpaiHax, Npy LLbOMY HaMbinbll MNOLMPEHOLO | AIEBOID € JOKTPUHA
«AinoBoi MeTu». YKpaiHa noyana v akTMBHO MPOAOBXYE HACNiAyBaTH
NpuKNag, 3apybixHUX KpaiH.

Ak 3a3Havae C. CaBcepuc, CyTb LOKTPUHM «AiN0Ba MeTa» MONsrae
B TOMY, LLO MPaBOYMH KBaNiPiKyeTbCA 9K TaKMM, LLO CNPSIMOBAHWUIA BU-
HATKOBO Ha OTPMMAHHS NOAATKOBOI BUTOAM Ta SKMIM He MaE€ nif coboto
PO3YMHOI, EKOHOMIYHO 0BFpYHTOBAHOI, HEODOXIiZHOT | AOCTAaTHLOI AiNOBOI
(rocnopapcbkoi) meTu. KoHuenuis «ainoBoi METU» MOXEe BUKOPUCTOBY-
BATWUCS Y BY3bKOMY CEHCi, MpU SKOMY MepeoLiHIOTbLCS NOAATKOBI Ha-
CNifKK yroa, siki He MatTb HiSKOi AinoBOi MeTH, i B LUMPOKOMY CEHCI
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- KOMM NepernsaalTbCs MNOAATKOBI HACMIAKM YroA, Wo MawTb 9K Mo-
[LaTKOBY, TaK i [iNOBYy MeTy, afe «Bara» NnoAaTKOBOi METU MepeBaXxaeE.
3acTocyBaHHS KOHLENLi «4i0Ba METa» B LUIMPOKOMY CEHCi NPU3BOAUTD
[0 YTBOPEHHS HOBOI KaTeropii yroga — «HenpunycTtMme nogaTtkose nna-
HYBaHHA», KA XapaKTepPU3YETbCA OLHOYACHOK HASIBHICTIO i AiNOBOI, i
nofaTtkoBoOi MeTU. Ane B UMX yrogax AifioBa MeTa BWM3HAETbCS «HeOo-
6pocoBicHO», abo OOMiHYE MeTa MOJATKOBOI eKOHOMii. MoXMBICTb
[OBi/IbHOI OLLIHKM HA3BaHMX XapaKTEPUCTUK TArHE 33 COO0H BUHUKHEH-
HS1 PO3MUTOI | YMOBHOI MeXi MidXX 4ONYCTUMUM | HeQONyCTUMUM NoAaT-
KOBMM nnaHyBaHHaM [375, c. 15-16].

[lns 3aCTOCYyBaHHS BKa3aHOi LOKTPUHM BU3HAYAIbHUM € CaMe 3’acy-
BAHHSA CYyTi MOHATTA «AinoBa MeTa». MeTow NiANpMEMHMLBKOI rocno-
[apCbKOI AiSNbHOCTI BignoBigHO A0 YactuHm 2 ctatTi 3 K Ykpainum €
OTpUMaHHs nNpubyTky. Hopma nignyHkty 14.1.36 nynkty 14.1 craTTi 14
MK YKkpaiHn BM3HAYa€ CNpSIMOBAHICTb FOCMOAAPCHKOI AiNbHOCTI Ha OT-
pYMaHHS Loxo4y. TakMM YMHOM, OOHIEKD 3 OCHOBHMX 03HaK, SIKa CBiAYMTb
NpO HAfBHICTb A4iNOBOI METU NPU 3A4INCHEHHI rOCNOAAPCHKOI AiNIbHOCTI,
€ CMPSIMOBAHICTb Ha OTPUMAHHS MpUOYTKY. Y pasi, aKWo Taka 03Haka
Ma€ MicLie, He MOXe MTM MOBa MpO HEeBIANOBIAHICTb OnepaLii n1aTHKMKa
NnofaTKiB AOKTPUHI «A4iN0OBOT MeTU». Pa30oM 3 TUM, HE BapTO 3BYXYyBaTH
MOHATTS «AiN0Ba METa» BMKAKOYHO MPArHEHHSIM OTPUMATU MPUBYTOK
6e3nocepenHbO Bif 34iMCHEHHS KOHKPETHOI onepalii. IHTepec nnaTHu-
Ka NMoaTKy MOXKe MOAsraty TakoX i B OTPUMAHHI iHWMX pe3ynbTaTis,
30KpeMa Takux K MOAepHi3aLis OCHOBHMX 3ac06iB, OTPUMAHHS KOH-
KYPEHTHUX MepeBar, PO3LUMPEHHS PUHKIB 30yTy, peanisauis MapKeTuH-
roBOi MONITUKM, OHOBNEHHS TOBAapHMX 3a/MLLKIB Towo. be3nocepegHbo
Taki onepauii MOXyTb i He NpUHeCcTn NpPUBYTOK NAATHMKY NOAATKIB Ha
MOMEHT iX 34iMCHEHHS, OLHAK BOHW MOXYTb 3yMOBJIIOBAaTU OTPUMAHHS
NNaTHUKOM MEBHUX LiNOBUX nepeBar y ManbyTHboMy. TOMY 3aCTOCYBaH-
HSl LOKTPUHM «LiNOBOI METM» MpM OLLIHLI Onepawuii naaTHMKa NoaaTtkis
MOBWHHI BPAax0OBYBaTH Li YUHHMKM, @ BUCHOBOK NPO BiACYTHICTb AiN0BOI
MeTu Moxke ByTu 3p061eHO BUKJTIOYHO B TOMY pasi, AKLLO BiACYTHS XOA-
Ha pO3yMHa eKOHOMIiYHa NpUYMHa 34iMCHEHHS rOCNoAapCcbKoi onepaLii,
KpiM OTPUMaHHSI NOAATKOBOi BUIOAM.
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A.TlunnneHKo cnywHo Bif3HAYaE, WO B NUTAHHI NPO Te, ki 4ii nnaT-
HMKa NOAATKiB MOXHa BBaXaTW CNPSIMOBAHMMWM HA OTPUMAHHS Heob-
IPYHTOBAHOI MOAATKOBOI BMroAu, NMPakTUYHO HEMOX/MBO BUMPOOUTM
€OMHWIA aNTOPUTM, LLO MOXE OAHAKOBO 3aCTOCOBYBATMCA A0 Pi3HMX CU-
Tyauin. Mpu LbOMYy 3MiCTOBHE HAMOBHEHHSI AOKTPUHMU «AiN0Ba MeTa» €
OHMM i3 HAMBINbL CYTTEBMX MPOTUPIY Y BiAHOCMHAX MiX NAATHUKAMM
noAaTKiB Ta MOAATKOBMMM opraHaMu [333]. IiNCHO, y KOXHIN KOHKpeT-
HiV cuTyauii MOXyTb 6yTU pi3Hi GakTUYHI 0BCTAaBUHM, IKMM MOXE Hafa-
BATMCS pi3Ha NpaBoBa ouiHka. OgHak, ue MoXxe TArHYTU 3a CO60t pu3n-
KM Cy6’€KTMBI3MY Ta NPABOBOi HEBM3HAYEHOCTi. TOMYy MM HAroM0LWYEMO
Ha HeobXigHOCTIi BUPOGIEHHS | HOPMATUBHOIO 3aKPiNIEHHS YiTKUX KpU-
TepiiB HEBIAMOBIAHOCTI AOKTPUHI «ZinoBOi MeTU» abo iHWMM aHanoriy-
HMM LOKTPMHAM, @ BXXe KOXXHa OKPEMa CUTyaL,isl MOXe aHai3yBaTucs Ha
BiANOBIAHICTb YM HEBIAMOBIAHICTL LM KpUTEPISM.

Mpotarom Tpusanoro vacy B MK Ykpainu Hopma nignyHky 14.1.231
nyHkty 14.1 ctatTi 14 BCTAHOBMIOBANA BM3HAYEHHS MOHSATTS «PO3YM-
Ha eKOHOMiYHa NpuuMHa (LinoBa MeTa)» — MPUUYMHA, KA MOxe OyTu
HasiBHa /MlLEe 33 YMOBM, WO NAATHUK MOAATKIB MA€E HaMip ogepxatu
E€KOHOMIiYHMI edeKT y pe3ynbTaTi rocnoaapcbkoi disnbHocTi. Mopsa 3
1M, y TekcTi MK YKpaiHu Bka3aHWI TepMiH He 3aCTOCOBYBABCS B3arani,
iCHYBaHHS Moro, 6e3 KOHKpPETHOro 3aCTOCYyBaHHS Yy HOPMaXx, WO BCTa-
HOB/OBANW NpPaBufa OMOAATKYBAHHS, 3 TOYKM 30py METU HOPMAaTUB-
HOro peryntoBaHHs 6yno no36aBneHO CeHCY. 3roaoM Yy NPOeKTi 3akoHyY
Ykpainu «[1po BHeceHHs 3MiH [0 MogaTkoBoro kogekcy YKpaiHu Wwoao
BAOCKOHANEHHS aAMIiHICTPYBaHHS NOAATKIB, yCYHEHHS TEXHIYHMX Ta NO-
FYHUX HeYy3roXeHoCTen y NoAaTKOBOMY 3akoHoAaBCTBi» N2 1210 6yno
3pobneHo cnpoby BU3HAYMUTK O3HAKM AiN0BOI MeTU. 30KpeMa BCTAHOB-
NEHO, L0 eKOHOMIYHMI edeKT nepenbayae npupicT (36epexeHHs) akTu-
BiB MNaTHMKA NoaaTtkiB Ta/abo ix BApTOCTi, a Tak CAaMO CTBOPEHHS YMOB
LN Takoro npupocTy (36epexeHHs) B ManbyTHboMmy. [Ing uinei ono-
[aTKyBaHHS BBAXAETbCS, WO OnepaLis He MAae po3yMHOI EKOHOMIYHOI
NPUYUHK (BiNOBOI METH), 30KPEMA, afle HE BUKITOYHO, SIKLLO:

- TOJIOBHOK L0 abo OfHI€K i3 ronoBHUX Linen onepauii Ta/
abo ii pe3ynbTaTtoM € HecnnaTta (HeMoBHa Cniata) CymMu nNoaat-
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KiB Ta/abo 3MeHLWeHHs o0bcsary onoaaTKoBYBaHOro MNpuOyTKy
naaTHWKa NOLATKIB;

- B 3iCcTaBHMX YyMoBax ocoba He Byna 6 rotoBa npuabaTtu (Npoaa-
TH) Taki poboTu (nocayru), HemaTepianbHi aKTUBMK, iHWI NpegMe-
TW rOCNOAAPCbKMX OMNepaLin, BiAMIHHI Bif TOBapiB, y HEMOB'3a-
HMx ocib [342].

Binpatoun HanexHe nparHeHHI 3aKOHOA4ABLS HOPMATUMBHO Bpe-
rynBaTM 3aCTOCYBaHHSA OOKTPUHM AiN0BOI METU, pa3om 3 TUM MM
3MYLUEHI 3BEpHYTM yBary Ha Te, WO, NO-NepLue, Y 3aKOHi BCTAHOBMIEHO
HEBWYEPNHMIA Nepenik 03HaK AiNoBOi MeTW, TAKMM YMHOM HaOAETbCS
MOX/IMBICTb NMOAATKOBMM OpraHaM 3acTOCOBYBATM M iHWI O3HAKM, He
3aKpinaeHi HOPMATMBHO, i BU3HAYaTK iX HA BNacHMi po3scya. MNo-apyre,
KOXXHa OKpeMa 3 3aKpinjeHnX y 3aKOHi 03HaK AiN0BOI METU HABPSA, UM
MOXe pO3rng4aTica K CaMOAO0CTaTHS, NOPsA, i3 LMM 3aKOHOA4ABELb He
nepenbaymnBs iX 3aCTOCYBaHHSA B CyKYMHOCTI, BinbLue TOro, BUKYMB TaKy
MOX/IMBICTb, BCTAHOBMBLUW HEBUYEPIMHUIA NEPENiK TaKMX O3HaK.

Cnip, BogHOYaC BiA3HAYMTH, WO Y NpoekTi 3akoHy N2 1210 3acTocy-
BAHHS KpUTEPItO «AiN0BOT MeTU» Byno 06MexeHo onepauisiMu 3 Hepesu-
[LeHTaMK, 30KpeMa KOHTPO/IbOBAHUMMU, SIKi, KPiM KPUTEPIO «BUTATHYTOI
PYKW», NOBUHHI BiZANOBIAATM i KpUTEPIHO «AiNOBOT METU». 3aKpinuBLIK Y
HOpMax MaTepianbHOro NpaBa 3acTOCYBaHHS LOKTPUHM «AiNOBOT METUY,
3aKOHOJaBeLb YaCTKOBO 3aMOBHMB MPABOBY MPOraaunHy, BU3HAYMBLUK
3BY)KEHMI CMEeKTp MpaBOBIAHOCUH, A€ ii 3aCTOCYBaHHS BpEry/ibOBaHO
HopMaTuBHO. OAHAK, UM O3HAYAE Le, Lo 3 HABpaHHAM YMHHOCTI BKa3a-
HOro 3aKOHY NPaB0O3aCTOCYBAHHS 3MiHWUTLCSA, NOAATKOBI OpraHu Ta Cyau
6yayTb NepeBipsTM Ha BiAMOBIAHICTb LOKTPUHI «AiNOBOI METU» TiNIbKK
rocnoAapCbKi onepaldii, 30KpeMa KOHTPO/bOBaHi, 3 Hepe3naeHTamn? 3
oflHOro 60Ky, 9KWO B OAHMUX NPABOBIAHOCMHAX 3aKOHOAABELb BMU3HAB
3a HeobxiHe HOpMaTMBHE 3aKPinJeHHS BKa3aHOi LOKTPUHU, @ B iHLLIMX
- He 3pobuB LbOrO, NEriTUMHICTb ii 3aCTOCYBaHHS y NPaBOBiIAHOCKHAX,
O He OXOMIITLCS MPAaBOBUM PEryNOBAHHSAM, 3a/MLWAETLCS MNif CyM-
HiBOM. 3 iHWoOro 60Ky, GaKTMYyHe NpPaB03acTOCyBaHHS i CPOpMOBaHa Cy-
[l0Ba MPaKTUKa LOMYCTU/IN LWIMPOKE 3aCTOCYBAHHA BKA3aHOi AOKTPUHM
[10 HEOBMEXEHOro Kona rocnofapCbKmMx onepawii nnaTHMKa noaaTki.,
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TOMY MM nepenbayaEmo, Lo Ha NPAKTULI 3aCTOCYBAHHSA AOKTPUHM «Ai-
NoBOi MeTu» He Byae 3BYXXeHO B MaibyTHbOMY. TOMY MU 3MYyLUEHI KOH-
CTaTyBaTW, WO 3aKOHOAABELb, MParHy4n yoOCKOHANUTU NpaBoOBe pery-
NIOBAHHS, HACMNpPaBAi A4ONYCTUB Lie Binblly NpaBoBY HEBM3HAYEHICTD.

Llle ooHMM HELONIKOM YMHHOI NpaBOBOi GOPMM OOKTPUHU «AiN0BOI
METU» HAYKOBLLi HA3MBaOTb ii PO3KPUTTS Yepes Npu3My KaTeropii «po-
3yMHa eKOHOMiYHa npuymHax». C. bapTaweBuy cTBEpOXKYE, WO OCKiNbKM
KpUTEpin PO3YMHOCTI € OLIHOYHMM i 3 3araflbHOHAYKOBMX MO3MLIN ne-
penbayae neBHy BiAMOBIAHICTb MOBEAIHKM iHAMBIAA COUiaNbHOMY AOC-
BiZy, BUMHEHHS NNATHMKOM MOAATKIB AiIHHSA, CNPSIMOBAHOIO Ha OTpU-
MaHH$ MOAATKOBOI BUIOAM, TATHE PU3MK KBaniQikaLii Takoro AisHHS He
Ha OCHOBi MPABOBMX MPUMNUCIB, IKi HE OMMCYOTb KOPAOHIB PO3YMHOrO,
a BMXOASUYM 3 0COOMCTOro couianbHOro A0CBiAy CybekTa nMpaBo3acTo-
CYBaHH$ i iHAMBIAYaNbHOIO PO3YMiHHS HUM KaTeropii, Ika TPaKTyeTbCS,
O aX HigK He CrpusE NiABULLEHHIO MPAaBOBOI BU3HAYEHOCTI NpaKTu-
KM onoaaTkyBaHHS. [1py LbOMY Taka 30BHILIHSA AeTepMiHaLig LOKTpU-
HM O4HOYACHO BM3HAYAE ii He34aTHICTb ByTK yHiBepcanbHMM 33aco0b60M
pO3MEXYBaHHS NPaBOMiPHMX i MPOTUNPABHMX CNOCODIB 3HUXKEHHS MO-
[LaTKOBOMO HAaBAHTAXEHHS, OPUAMYHO aAEKBATHO pearyBaTu Ha BCe pi3-
HOMaHITTS (aKTiB rocnoAapcbKoi AianbHocTi [61, . 566].

[.TeTbMaHueB Ta H. bnaxiBcbka HaronoOLWyoTh, WO PiSHOMAHITHICTb
rocnofapCbKMx NpaBOBIAHOCKMH i PaKTMYHMX 0BCTaBMH CnpaBu CTBO-
PIOE Le OfHY CKNAAHICTb Y 3aCTOCYBaHHI CyA0BMX AOKTPUH. O6CTaBUHM
CNpaBM MOXYTb BYTM HACTIIbKM Pi3HOMAHITHI, LLLO HABITb BiAMOBIAAKYM
[JOKTPWHI 33 30BHILLUHIMM 03HAKaMM, MO CYTi MOXYTb HE AABAaTU MOX/N-
BOCTi 3aCTOCYBaTM A0 HMX BiAMNOBiIAHI BUCHOBKM i KOHCTpyKUii. CynoBa
[OKTPUHA HAJA€ KOHLUENTYabHi NiAX0AM A0 BUPILLEHHS CYA0BMX CNpaB
MeBHOI KaTeropii, TOMy BOHa HaBiTb TEOPETUYHO HE MOXE CTOCYBAaTMCS
BY3bKMX MPABOBIAHOCKH, 30KpEMa 1 TUX, LLLO PErytoTbCS Ha PiBHI Nif-
3aKOHHMX akTiB [112, c. 91].

HeobxigHO HaronocuTy, WO BCiM rOCNOAAPCbKMM OonepawisM npu-
TaMaHHWIM NEBHMI AiNOBUIA PU3UK, TOMY HE MOXe ByTu 3pobneHnii Bu-
CHOBOK MpO BiACYTHICTb LiNOBOI METW B TOMY pasi, AKLWLO DaxaHUn ans
NMAaTHMKA NOAATKIB EKOHOMIYHMIA pe3ynbTaT, Ha KW BiH AiMCHO OYiKy-
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BaB MpW 34iMCHEHHI rOCNOAAPCHKOI AiSIbHOCTI, HE AOCATHYTO 3 TUX UM
iHWKXX NpUYMH. HEBIANOBIAHICTb NPUHLMMY «4iN0BOT METU» MOXE MATH
MicLle BUKHOYHO B TOMY BMMAZKY, IKLWO NAATHMK i3 CAMOro MoYaTky He
nparHyB oTpMMaTth OyAb-SKUIM NO3UTUBHUI pe3ynbTaT Bif 34iIMCHEHHS
rocnofapCbKoi AisiNbHOCTI, KPiM NOAATKOBOI BUroaM. Y TOMY X BMMNALKY,
AKLLO NNATHMK MaB HaMip AOCArTM 6aXKaHOro eKOHOMIYHOMO pe3ynbTaTy,
O[HaK He [0CSr Moro B CUy NeEBHMX 0OCTaBuMH, Lie He MOXe ByTu niacTa-
BOI O151 NepeoLiHKM MNOAATKOBMX HAC/IAKIB MOro rocnogapcbKoi one-
pauii. [Tpy LbOMY He Ma€ 3HaY€eHH$, Y1 BiACYTHICTb BaXKaHOro EKOHOMiu-
HOro pe3ynbTaTy NoB’s3aHa 3 06’eKTMBHUMM PAKTOPAMMU, HE 3aNEXKHUMM
BiJ NNATHMKA, UM LLe CTaN0 MPUYMHOK NOMMNKOBUX AiNOBUX PilleHb YM
HenbanocTi camMoro naaTHUKa.

AHanorivyHoi no3uuii nputpumyetbcs BepxoBHuii Cypa y NOCTaHOBI
Big 07.03.2019 poky y cnpasi N2 818/3838/15, ne 3a3HaueHoO, LLO 3MiCT
MOHATTS PO3YMHOI €KOHOMIYHOI MPUYMHK (BinoBOI MeTH) nepenbayae
060B13K0BY CNPSIMOBAHICTb OyAb-9KOi onepawii nnaTHMKA NOAATKIB Ha
OTPMMAHHS MO3MTUBHOIO €KOHOMIYHOro edekTy. [pn LbOMYy HEOBOB'3-
KOBO, 06 EKOHOMIYHMI ePeKT COoCTepPiraBCs HeramHoO MiCNs BUMHEH-
HS onepauii. He BMKIOYEHO, WO TaKMM ePEeKT HacTaHe B ManbyTHbOMY.
LLinkoM MOXNMBO, WO B pe3ynbTaTi 0OEKTUBHUX NPUYUH EKOHOMIYHMIA
edekT Bif rocnogapcbkoi onepauii MOXe He HacTaTu B3arani. 3okpe-
Ma, ornepaLis Moxe BMUSBUTUCS 3OMTKOBOM, i Lie € O4HMM i3 BapiaHTIB
06ekTMBHOIO nepebiry nofir npu 34iMCHEHHI rocnoAapcbKoi AisnbHO-
cTi. TobTo rocnogapcbka onepawisi, CpAMOBAaHA HA OTPUMAHHS LOXOAY,
He 3aBXAM MOXe MaTu MO3UTUBHWUI €KOHOMIYHMI edekT, Wo € 06€kK-
TUBHMM MPOLLECOM 3[iACHEHHS rOCNOAAPCHKOI AisSNIbHOCTI, OCKiNbKM NpU
30iMCHEHHI rocnogapCbkmMx onepauin iCHYE 3BMYaMHMI KOMEpPLIMHUIA
pu3MK OTpuMaTh 36MTOK Bif KOHKpeTHOi onepauii. OTxe, 36MTKOBICTb
rocnofapCbKoi JiIbHOCTI He MoXe OyTM MigCTaBol AN BU3HAYEHHS
TaKOi AiNIbHOCTI SIK HErocnoaapCbKoi Ta/abo CnpsIMOBAaHOI Ha YXWUNEH-
H$ BiA onofaTkyBaHHs [322].

Y 6e3nocepeaHbOMY 3B'I3KY 3 AOKTPMHOK «AiN0BOI METUY» BUAINS-
I0Tb LOKTPMHY KEKOHOMIYHA AOUINbHICTb YroaM», CyTb SKOi MOASra€e B
TOMY, WO rocnoapcbka AiaNbHICTb NAaTHMKA NOAATKIB MOBMHHA OyTH
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CNpsSIMOBaHa Ha OTPMMAHHS NpUOYTKY. YKazaHa AOKTPUHA HE TOTOXKHA 33
CBOEI CYTTHO 3 AOKTPMHOIO «AiN0Ba METay, OCKiNIbKM BY>KYa 33 3MiCTOM,
afke nepenbavae TiNbKM OAHY BUMOTY A0 LiSNIbHOCTI NIATHWKA Noaat-
KiB - BOHa MOBMHHA ByTn NpmMbyTKOBOI. Ha Halle nepeKoHaHHS, BKa3aHy
[OKTPUHY He BapTO PO3rNgAaTh 9K CaMOCTiHY KOHLenNLUito, a 9K Of4HY
i3 CKNagoBUX OOKTPUHU «AiNOBOI METWU», a)Ke HacnpaBAhi eKOHOMiYHa
[OOLINbHICTb YroamM, CNpsMOBAHa Ha OTPMMAHHS NpuOYTKY, € OOHIE i3
OCHOBHMX O3HAK AiN10BOI METM NpM 34iACHEHHI FOCMOAAPCbKOI onepaLii.

H. BnaxiBcbka BKa3ye Ha Te, WO LOKTPUHA €KOHOMIYHOI CyTi — Le
BMpOOGNEeHa CyaaMm OOKTPUHA, 3BaXKAKOUM Ha Ky B OTPMMAHHI OYikyBa-
HOi NoAaTKOBOi BMIroAM Big NMpaBOYMHY MOXe OYTHU BiAMOBNEHO, SKLLO
yroga He NpuW3BOAMTbL A0 3HAYYLLMX 3MiH B EKOHOMIYHOMY CTaHOBMLL
NNaTHMKA NOAATKIB, KPiM 3HMXKEHHSA MoAaTKy, abo yroaa He Mae Ainosoi
meTtu. Joceig CLUA cBifuMTb Mpo HOpMaTMBHE BPEryntoBaHHS 3aCTocy-
BaHH$ BKa3aHoi LOKTpMHU. 30 6epe3Hs 2010 poky LOKTPUHA €KOHOMIY-
HOi CyTi AicTana CBOro 3akKoHOA4AaBYOro 3akpinneHHs B cratti 7701 (o)
Kopekcy BHyTpilwHix goxoais CLUA (Lo cnpyyunMHWMNO XBaBy AMCKYCitO
cepep sK NpakTUKiB, TaK | HAyKOBLB). Tak, 3 yka3aHOi HOpMK BUMJIMBAE,
L0 MPaBOYMH MAE EKOHOMIYHY CyTb, SKLLO: A) BiH NPU3BOAMUTb O CYTTE-
BOI 3MiHM B €KOHOMIYHOMY CTAaHOBMLLi NAATHWMKA NOAATKIB; 6) NAaTHUK
NoAaTKiB MaB BMACHY CYTTEBY METY Ha BUMHEHHS MPaBOUMHY (KPiM OT-
pVYMaHH4 NoAaTKOBOI BUroam) [73, c. 25-26].

MU BBaXKAEMO, LLLO MONPU NEBHI BiAMIHHOCTI, LOKTPUHU EKOHOMIYHOI
[OLINbHOCTI Yroim Ta LJOKTPUHU €KOHOMIYHOI CyTi MOXHa BUKOPUCTOBY-
BaTM B ME@Xax 3arajibHOi JLOKTPUHM LiNOBOI METH, SKa BCi NPUTAMaHHI
iM O3HaKM MOXe OXOMMUTU. 3aiiBe PO3MOPOLUEHHS Y BU3HAYEHHI Pi3HMX
BapiaLil cymLoBMX OOKTPUH Byae yCcKnagHoBaTM NPaBO3aCTOCYBaHHS,
He Byae CnNpuaTM NpaBOBilM BU3HAYEHOCTI i Npu3Beae A0 36inblueHHs
KiIbKOCTi CNOPIiB MiXX M1aTHMKAMM NOAATKIB Ta NOAATKOBUMM OpraHamu.

KoHuenuis SOKTpUHM «CyTHICTb Hag ¢opmoto» (equity above the
form) nonsrae B ToMy, WO HOPUANYHI T3 NOAATKOBI HACNIAKM BUKOHAH-
HS MPaBOYMHY BM3HAYAKOTHCS B MEpLUY Yepry MOro 3MiCTOM, a He Tifb-
KM 30BHIiWHbOK (HOpPMOIO, BiAMOBIAHO A0 NPaBOBIGHOCKH, WO peanb-
HO Manu Micue MiX cTopoHaMu. SK 3a3Hadvae H. bnaxiBcbka, epekTom
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TaKOro BM3HAYEHHS, K MPaBUIO, € OTPUMAHHS MOLATKOBOrO pe3yb-
TaTy iHWOrO, HiXX TOM, KM Nepenbayana obpaHa GopMa NPaBOUMHY.
SIK CBIAYUTb aHanNi3 MPaKTUKM 3aCTOCYBAHHS BKA3aHOI AOKTPUHU, BOHA
Ma€ CYTTEBI OBMEXeHHS, Ki CAYrylTb rapaHTiel0 AOTPMMaHHS MpaBa
L06POCOBICHOrO NAaTHMKA NOAATKIB HA 3aXMCT Bif CBaBiNIbHOIO nepek-
BaNidikyBaHHS NpaBOUYMHY 3 BOKY AepxaBu. Tak, dopMa NpaBoOYMHY He
MoxKe ByT1 NpoirHOpoOBaHa, AKLLO BiAOYAMCS peanbHi 3MiHW B EKOHOMiu-
HOMY CTaHOBMLLi 0Cib, Ta/abo NpaBoOYMH MaB peanbHy AinoBy MeTy [73,
C.25]. TakuM unHoM, Mu 6a4MMO, L0 AOKTPUHI «AiN0Ba MeTa» HAAAETHCS
nepe.ara B NMOPiBHSHHI 3 AOKTPUHOM «CYTHICTb Ham hopMotox. JToriuHo,
O 3aCTOCYBaHHSA BKa3aHOI AOKTPMHM BMMpABAAHE CaMe y pasi, IKWo
NNaTHMK NOAATKIB, 3N0BXMBAOYM CBOIMM NpaBaMu, Ai€ Ha WKOAY Aep-
YKaBHWM i CyCNiNIbHUM iHTepecam.

HO. OHilLMK 3ayBaXyeE, LLO KOPUCHUM 3 TOUYKM 30pYy 3aCTOCYBaHHS
[OKTPUHW «CYTHICTb Han Gopmoto» € AOCBiA ITanii, aka Bupiwmna 3a-
Kpinutu ii B 3aKoHax. BignosigHa KoHLeNuis 3HaxoauTb CBOE NiaTBEp-
[DKEHHS Y CT. 8 3aKOHY NpOo peecTpaLito (BBELEHWMI Y Ait0 KOPONiBCbKUM
yka3om Big, 30 rpyaHa 1923 poky N2 669) i ct. 19 Jekpety Npe3ungeHTa
ITanii Big 29 »oBTHA 1972 poky N2 634. 3rigHo 3i CT. 8 3aKOHY Npo pee-
CTpaLito NOAATKM 3aCTOCOBYHOTHCA Y BiAMOBIAHOCTI 3 IMMOUHHOK CYTHI-
CTHO | HACNiAKaMM aKTiB YM Yrof, HABiTb SIKLLO 30BHILIHE BU3HAYeHHS abo
dopMa ix nposay iM He BignoeigatoTb. Cratteto 19 [ekpety Npe3unaeHTa
ITanii Big 29 xoBTHs 1972 poky N2 634 nepenbayeHo, Lo noaaTkm Cig
3aCTOCOBYBaTW, BPAaXOBYHYM BHYTPILLHIO MpMpPOAY i OPUIAMYHI HACNioKK
AKTIB, LLLO MOAAKTLCA A0 PEeECTpaLlii, HAaBiTb SKLLO BOHM HE CMiBNafakTb
i3 30BHILUHbOIO CTOPOHOIO iX 0bopMneHHs [284, c. 145].

Ha pymky A. Tlunnnexko, cynoBa AOKTPUHA «yroda no Kpokax», Wo
Mae 6araTto CninbHOroO 3 BULLEBKA3aHUMM AOKTPUHAMMU, CNPSIMOBaHA Ha
po3rnaa, TiNbkM GaKTUYHUX pe3ynbTaTiB onepaLii, ycyBaouu NpoMixHi
onepawii npy aHanisi KOHKPETHOI Yyroaun. 3aCTOCYBaHHS LOKTPUHU Kyro-
[la N0 KpOKax» A03BONSE MOAATKOBMM OpraHaM AOBECTU, LU0 NOLIN €AM-
HOI yroam Ha psag NPOMDKHUX MAB HA METI TiIbKM YXMAEHHS Bif CNNaTtu
nopatkis [301, ¢.88]. C. bapTawesuny 3aiMa€e NO3ULO, WO LS LOKTPUHA
CTaBUTb Nepen cybeKTaMmn NpaB0O3acTOCyBaHHS 3aBAAHHS BCTAHOBNEHHS
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B33aEMO3B%I3KY KiIbKOX Yrof, 06€aHaHMX CMiSIbHOK METOH 3MEHLLEHHS
NOAATKOBOr0 HaBaHTAXKEHHS. SIKLLO OKpeMi onepaLii B psfi Nocnifos-
HUX yrog, € GiKTMBHUMM ab0 yaaBaHUMK, NOPSA 3 TUM He MaloTb PO3yM-
HOi [inoBOi METW, BHACNIAOK YOro [J0CSAra€TbCa MoAaTKoBa EKOHOMIS,
NOAATKOBI HACNiAKM TPYNuM yrof BM3HA4YalTbCs 6€3 ypaxyBaHHS yrog,
YKNAOeHUX NIAaTHUKOM MOAATKIB 3 BiACYTHICTIO HaMipy AOCAITU peasib-
HOro rocnoAapcbkoro pesynbtaTy. HaBnaku, y3rogKeHicTb i CinbHICTb
MEeTU KiJIbKOX 34iIMCHEHUX FOCMOAAPCbKMX Onepalii CBiAYMTb Npo ix
€KOHOMIYHY CYTHICTb SIK €AMHOrO LiN0ro, Wo, 30Kpema, L03BOSE PO3-
paxoByBaTh (iCKanbHi HAacNiAKM 3@ KiHUEBWUM, GAKTUYHO OTPMMAHUM
€KOHOMIiYHWMM pe3ynbTatoMm [61, c. 569].

[eski HayKkoBLi OKpPeMO BMAINAOTb B33aEMOMOB$3aHy 3 morne-
peLHbOK LOKTPUHY OAHA pyKa» abo «dDaKTUUYHUI BNACHMKY, IKa BUSIB-
NSAETLCS, IK NPaBUO, NPW aHani3i nocepeaHMLbKMX onepaLin abo cxem
YXWNEHHS Bif, ONOAATKYBAHHSA 3 BUKOPUCTAHHAM psSAy MiAKOHTPONAbHUX
(adiniioBaHmx) dipM (HanyacTiwe odLWOPHMX KOMMAHIK), yepes aKi um
Big iMEHI SKMX 3MiACHIOETLCS NpOoAaX ToBapis (pobiT, mocnyr), 3 MeTo
BiANAMBY NpUOYTKY Ha Ui GipMuK, yXMNEHHS Big cnaaTy nodaTtkiB 3 060-
poTy (nepesaxHo [1[1B) ToLL0. 3MiCT AOKTPUHM NOASTAE B TOMY, LLO NpU
BUSIBIEHHI CXEMW YXWMIEHHS Bif CMaaTv NOAaTKiB, 4O BiANOBIAANBHOCTI
NpUTAraeTbcs 0coba, aKka cnnaHysana, opraHisyeana i GakTMyHO 34iM-
CHWNA peanisauito He3aKOHHOI roCnoAaAPChbKOi KCXEMU» AN YXUIIEHHS
Bif, CNaTW MOAATKIB Ta SKa B KiHLEBOMY MiACYMKY Bif, ii BIpOBagKeHHS
oTpumana BignosigHy suroay [71, c.6].

[lOKTpMHa peanbHOCTi rocnofapCbKoi omepalii Mongrae B TOMY,
WO MOAATKOBI HACNIAKM CTBOPIOE NMLLE Ta peanbHU pyX aKTUBIB, ro-
cnopapcbka onepadis, 9ka dhakTMYHO Mana Micue. BkaszaHa [OKTpMHa
Habyna uM He HaMbiNbWOro po3nOBCHAKEHHS B MOAATKOBWMX MpPaBoO-
BiAHOCMHAX, 30KpeMa Mpu BUpilLEeHHI NoaaTKoBMX cropis. Hacnpasai,
nepeBaXHa OiNbliCTb 310BXMBAHb 3 BOKY NIATHWKIB NOAATKIB, NMOBS-
3aHUX i3 NPOTUNPABHUM i LUTYYHUM OTPUMAHHAM MOAATKOBUX BUrOf,
NnoBd3aHa came i3 AiaNbHICTIO QIKTUBHUX CYOEKTIB, 5Ki, HE 3MIACHIO0-
4M peanbHO rocnoaapcbky AiSNbHICTb, 3abe3neyytoTb Ang CyOEKTIB pe-
aNbHOr0 CEKTOPY €KOHOMIKM MOX/MBICTb 3MEHLUEHHS NOAATKOBMX 30-
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60B*13aHb, WUTYYHOrO pO3MMBAHHSA 6a3M onoaaTKyBaHHA Towo. B YkpaiHi
chopMyBanacs NpakTMYHO OAHO3HAYHA CY[OBA MpakTMKa, BiAMOBIAHO
[0 SIKOT CyAu CTBEPOXKYHOTb, WO BU3HAYaIbHOK 03HAKOK rocnofapCbKoi
onepauii € Te, WO BOHA MA€E CMAPUYMHSATM peasnbHi 3MiHM MaNHOBOIO
CTaHy NNATHWMKA NOAATKIB. 34iACHEHHS rocnoaapcbKoi onepadii i Bnac-
He ii pe3ynbTaT NigngraoTb Bino6paxeHHO B ByxrantepcbkoMy o6iKy.
BoaHouac, ctatTeto 1 3akoHy Ykpainu «[1po 6yxrantepcbkuii 06nik Ta
(iHaHCOBY 3BiTHICTb B YKpaiHi» BM3HAYEHO, WO NEPBUHHUIA LOKYMEHT
- Le JOKYMEHT, SKuIi MiCTUTb BiLOMOCTI NpPO roCnofapCbky onepadito.
AHani3 uiei HOpMKM A€ NiACTaBM BBAXATH, LLO NEPBUHHOMY OOKYMEHTY
3rilHO 3 UMM BM3HAYEHHAM MpUTAMaHHi ABi 060B A3KOBI O3HaKM: BiH
Ma€ MiCTUTK BiZLOMOCTI MPO rocnofapcbKy onepaLito i NigTBepAXKyBaTH
ii peanbHe (haKkTUYHE) 34iIMCHEHHS. 3aKOHOAABYI MOMOXEHHS CBigYaTb
Ha KOpPUCTb BUCHOBKY MpO Te, L0 NOAATKOBI HACNiAKM Y BUTNsAI popMy-
BaHHS NOAATKOBOrO KPEAUTY Ta BUTPAT € NPAaBOMIPHUMM NiMLLE Y BUNAA-
Ky peasibHOro BUKOHaHH$ rocnofapCbkoi onepadii Ta ii nigTBEpAXKEHHS
HaNeXXHWMMU NEepPBMHHUMM LOKYMEHTaMM, LLO BiANOBIAAOTb KpUTEpito
MOBHOTK Ta AOCTOBIPHOCTI MpeacTaBfieHHs iHdopMaLii Npo puany-
HWM GaKT i 4O3BONSKOTb BCTAHOBMTU LIACHUIA pyX akTWBIB y npoLueci
BMKOHAHHS rocnofapcbkoi onepaduii. Hacniakm B nogaTkoBoMy 06Ky
NNaTHUKa CTBOPHIOTH NIULIE peanbHO BYMHEHI rocnofapcbki onepa-
Lii, TO6TO TaKi, LLO NOBM3aHi 3 PyXOM aKTMBIB, 3MiHO 3000B13aHb YK
B/JIACHOro Kanitany naaTHWKa Ta BiAMNoOBiAAlOTb 3MiCTy, BigobpaxkeHoOMy
B YKNafeHWX NNaTHMKOM MOAATKY AoroBopax. HeobrpyHToBaHa noaar-
KOBa BWMIO4A XapaKTepu3YeTbCs BIACYTHICTIO (PAKTMYHOIMO BMKOHAHHS
rocnofapCbKMx onepawin, 34iNCHEHHSIM onepauiv 6e3 ainosoi metn Ta
obnikoM onepauii 6e3BiAHOCHO 40 iX peasbHOro eKOHOMIYHOrO 3MiCTy,
Y3rO[XKEHICTIO Ai MOKYNLS Ta NOCTa4yanbHMKa NS LWUTYYHOrO CTBOPEHHS
yMOB 6H0XKETHOrO BiJLWKOAYBAHHS. SIKLWO NeBHA rocnogapcbka onepa-
Lig He Biobynacsa um Bigdynacs He 3a TUM ii 3MIiCTOM, SIKMI1 Bigobpaxe-
HWM B YKNAOeHUX NNaTHUKOM MOAATKY AOroBopax, TO Le € MiacTaBor
[NS 3aCTOCYBaHHSA BiAMNOBIAHMX HAcNiAKIB y nofaTkoBoMy 0bniky [327].

[oBoni HenocnigosHo € No3uuis BepxosHoro Cyay B ouiHLI Takoro
KpUTEpIto peanbHOCTI UM HepeanbHOCTI FOCnoAapCbKoi onepaldii, K Ha-
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SIBHICTb Y NJIATHMKA NOAATKIB YM MOr0 KOHTpareHTa TPyAOBMX pecypciB,
OCHOBHMX 3aco06iB, HeOOXiAHWMX ANS 34iMCHEHHS rOCNOAAPCHKOI onepa-
uii. 3okpemMa y noctaHosi Big 05.11.2019 poky B cnpasi N2813/3661/16
(aKT BiACYTHOCTI TaKMX pecypciB CyryBaB OAHI€I0 3 MiACTaB ANS YXBa-
NEHH$ CY[OBOro PillleHHs Ha KOpUCTb NMOAATKOBOro opraHy. BogHouac
y noctaHosi Big 07.08.2018 poky B cnpasi N2808/760/16 BepxoBHui
Cyn 3acTocyBaB iHWMI NiAXik, 3a3HAYMBLUK, WO BIACYTHICTb Y CRiPHUX
KOHTpareHTiB MaTepianbHMX Ta TPYAOBMX PECYPCiB TAKOX HE BUK/KHOYAE
MOX/IMBOCTI peanbHOr0 BUKOHAHHS HUM roCnoAapcbkoi onepadii Ta He
CBiYNTb NPO OAEPXKAHHA HEOBI'PYHTOBAHOI MOAATKOBOI BUrOAM NMOKYN-
LeM, OCKiNIbKM 3any4yeHHs MpauiBHUKIB € MOX/MBMM 33 LOrOBOpaMu
LMBINIbHO-MPABOBOro XapaKTepy, ayTCOPCUHTY Ta ayTcTadiHry (opeHaa
nepcoHany). OCHOBHI Ta TpaHCNOPTHI 3ac06M MOXyTb NepebyBaTh B No-
CTayanbHUKa Ha npasi opeHaun abo nisuHry [328]. OueBnaHo, WO nNpwm
OLiHLi TaKUX KpUTEpIiB CNif BUXOAMUTH, NO-NepLue, i3 3MiCTy rocnogap-
CbKOI onepawii, agke B Pi3HMX CUTyauiax Moxe 6yTu pi3HOK noTpe-
6a B TPyooOBMX Ta MaTepianbHMUX pecypcax, a No-Apyre, BU3Ha4abHOK
Ma€e ByTu Ta 06CTaBMHA, HACKINbKK NEPEKOHIMBO NOAATKOBUM OPraHoM
[oBefeHOo GakT HEMOX/IMBOCTI 34iMCHEHHS roCnoAapCbKoi onepauii 3a
BIACYTHOCTI TakMx pecypcis. [1pu LbOMy Lel KpUTepii NOBMHEH BPaxo-
BYBATUCS KOMMJEKCHO, Y MOEAHAHHI 3 iHWKMMK daKTopaMu, SKi fagyTb
MOX/IMBICTb 06’EKTMBHO BCTAHOBUTM (DAKT peanbHOCTI YU HEPEanbHOCTI
rocnogapcbKoi onepawii.

HenocnifoBHiCTb CyA0BOI NMPakTUKKM € OOHIE 3 NpobneM, ska e
Ginblue YCKNALHKE 3aCTOCYBaHHS CYAOBMUX AOKTPUH, 30KPEMaA Mpu Bu-
piweHHi noaaTkoBmx cropis. Ak ctBepaxye M.Cambop, cynoBa AOK-
TPUHA B YKPaAiHCbKOMY MPOCTOPi NPaBO3aCTOCYBAHHS HE BUPI3HAETLCS
HaNEeXHOK apryMeHTOBaHICTIO, WO NPM3BOAMTb [0 TOrO, WO BOHA BTpa-
Ya€E TEOPETUYHY CKNALO0BY, KA BUCTYNAE LEMEHTYIOUMM €/IEMEHTOM Y
BO33€HaHHI HOPM NMO3UTMBHOIO Mpaga. K HacnigoK, CyA0BO-NPaBOBI
no3wuuii, ki Manu 6 cTtatm ocHoBaMM hOPMYBaHHS Cy40BOI LOKTPUHM,
NMoYacTV CAPOCTOBYOTHCA CaMUM X TBOPLEM, LLLO BKA3YE Ha BIACYTHICTb
YCTANeHOCTi Ta HaNeXHoi TeOpeTMYHOI OBrpyHTOBAHOCTI HEObXiAHOCTI
3aCTOCYBaHHSA BigNOBiAHMX HOPM, @ TAKOX HA HEMOX/IMBICTb CIMPATMUCS
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Ha HMX CyBEeKTy npaBo3acTocyBaHHs. OcobaMBO rocTpo Le MUTaHHS no-
CTa€, KoM CyL0Ba AOKTPUHA HAA3BMYAMHO WWBMAKO NeperngaaeTbea ca-
MO0 CYA0BOIO MiNIKOK. Takmi Niaxig He CNpusae BNPOBaOXEHHIO CYA0BOI
LOKTPUHM Y CUCTEMY HALLIOHAIbHOMO 3aKOHOAABCTBA Ta BU3HAHHIO 1T SIK
edekTMBHOro axepena npasa [382, ¢.172]. Mopsa 3 umMM cnig, Bpaxysa-
T | LYMKY iHLIMX HAYKOBLLiB, IKi HArONOLWYHTb HA BaXKIMBOCTI TOTO, LLOO
BepxoBHuit Cyn y CBOiX BUCHOBKAX, IKUM HAAA€ 3HAYEHHS CYyA0BOI 0K-
TPUHW, BUXOAMB i3 TOTO ii pO3YMiHHS, 9Ke MOBHICTIO BiAMNOBIAAE NPUH-
uMny BepxoBeHCTBA npasa. BepxosHui Cyn Mae 3HaMTM nNpaBuIbHUM
6anaHc, 3 ogHOro 60Ky, MiXK YHUKHEHHAM LWABNOHYBAHHSA pilleHb CyAiB,
3alIOpEeHHS CBIAOMOCTI CyAAiB y MexXax BKA3iBOK BMLLOI iHCTAHLIi, @ 3
iHWoro — 3abe3neyeHHsIM NPaBOBOI CTAbINbHOCTI Ta NepenbdavyBaHiCTHO
CyLO0BMX pilleHb Y MeXax NeriTMMHUX 0YikyBaHb rpomaasH [112, c.98].

Mu noginsemo aymky M.boHaapeHko npo Te, WO CyA0Bi AOKTPUHM
MalTb 3HAYHI HEAONIKM, OCHOBHI 3 SIKMX MOASraloTb Yy TOMY, LLLO BOHU €
6iNbll NPUAHATHUMM AN9 KPAiH 3 aHIOCAKCOHCbKOK CMCTEMOKD NpaBa,
y TOM 4ac K pOMaHO-repMaHCbKa MpaBoOBa CiM’l 3a3HAE CKIALHOLLIB
npw X 3aCTocyBaHHi. binblwe Toro, BOHM QYyHKLIOHYHOTb Y)Xe Ha CTafii cy-
[LLOBOro po3rnsay, TobTo AepykaBa BXe MOXe 3a3HaT HeLloHapaxyBaHb,
HeobXiZHMX A0 ChAaTM NOAATKIB, @ MPOLEC BUPILLEHHS TaKoi cuTyauii
MOXe TpuBaTh AoBrui yac. CynoBi AOKTPUHM TaKOX He AA0Tb 3MOTU
NAATHMKOBI MOAATKIB HANEXHUM YMHOM CMaHyBaTWM CTpATerild CBOro
6i3Hecy 3a 6pakoM BiAMNOBIAHMX 3aKOHOAABYMX HOpM [77,¢.157].

MM BxKe HarosowyBanu Ha TOMy, L0 A9 3aCTOCYBaHHS CyLOBUX [LOK-
TPWH 9K 03HAK A,0OPOCOBICHOI MOBEAIHKM NNATHMKA NOAATKIB HEOOXiLHO
Hagati iM GOpManbHOI BU3HAYEHOCTI, 3aKPiMMBLLM Taki O3HaKM y HOp-
MaX 3aKOHOAABCTBA. ICHYE NPOTUNEXHA AYMKA, KA NONSraE B TOMY, WO
CYyLOBi LOKTPUHM Di3UUHO HE MOXYTb (OPManizyBaT1Cs, HE MOXYTb MiC-
TUTUCSA B OAHOMY JOKYMEHTI. [IOKTpUHM icCHYIOTb ¥ HOpMi ifen, LOKTpU-
HabHOI CBiLOMOCTi, OCHOBHMX MOMIOXEHb, IKi MPOCTO KHE BMILLYHOTHCS»
B 0AHOMY AokyMmeHTi [112, ¢.92]. Ha Haw nornsaa, y noaaTkoBux npa-
BOBIJHOCMHAX, NPV BUPILLEHHI OKpec/ieHoi NpaBoBOi Npobnemu, cnig
BiALITOBXYBATWUCS Bif iMNepaTMBHOCTI METOAY iX MPaBOBOro peryntoBaH-
Hsl, OMMPATUCH HA OCHOBM KOHCTUTYLLIMHOIMO MPaBOBOro MopsaKy, TOMy
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HeoOXifHO NeriTMMi3yBaT 3aCTOCYBaHHS CYA0BMX LOKTPUH Yy HOpMax
NoAaTKOBOro npasa. Taki BaXK/MBI | KOHLENTYaNbHi MPaBOBiIAHOCUHU He
MOXYTb 3a/IMLUNTUCS HEBPEryNbOBaHMMM HA PIiBHI 3aKOHY, [OMYyCKato-
4M MOX/IMBICTb BCTAHOB/IEHHSA NpaB Ta 060B%M3KiB CyOEKTIB NOAATKOBUX
NpaBOBiAHOCKH, He nepeabavyeHMx 3aKOHOM, TiNIbKM CYA0BUMM AOKTPU-
HaMM, BU3HAKOUM iX 9K Jykepeno npasa. My npoTu HagMipHOi AeTanizauii
B HOpPMax MpaBa 03HaK HeLoO6pPOCOBICHOI NOBeAiHKM CyOEKTIB MoaaTKo-
BMX BiLHOCWH Ta NOPSAKY 3aCTOCYBAHHS CyA0BUX LOKTPUH, aXKe AiNCHO,
Y 3aKOHi HEMOX/IMBO BPaxyBaTW BCO BAraTorpaHHiCTb LMX CYCMinbHUX
BiLHOCMH, OAHAaK OCHOBHI 3acaan MatoTb OyTM BCTAHOBJIEHI 3aKOHOM, a
CyOeKT NPaBO3aCTOCYBaHHS, KEPYHUMCb HUMU, MAKOTb iX PO3BMBATU Ta
[LONOBHIOBaTH, GOPMYOUM CYAO0BY MPAKTUKY, 3 YPaxXyBaHHSM KOHKpeT-
HMX NPaBOBIAHOCKMH Ta 06CTaBMH crpaBu. TyT HEOOXiAHO MOTrOAMTUCS
i3 [.CtenaHoBMM, SIKMIA 3a3HAYaE, WO AOKTPMHA Nepw HixX 3arnunbnto-
BaTUCS B XWUTPOCMNETIHHA MPUBATHUX, MPUKNAAHUX MWUTaHb MOBMHHA
3HOBY i 3HOBY CTaBUTU OCHOBHI, MMOMHHI MUTAHHS, WO CKOAUXYOTb A,0-
rMy npaBa [403, c.6] BogHouac, sk 3ayBaxye [1.bakaes, y3aranbHeHui
XapakTep Hafa€E HOPMAaM i HEraTMBHI pUCK: YMM BiNbl 3arafbHOK €
HOpMa, TUM Bax4e ii 3aCTOCOBYBATM Ha MpaKTuui. BuHukae cepiosHa
npobnema ii KOHKpeTu3auii Ta TayMayeHHs. [Ins Luboro BUKOPWUCTOBY-
€TbCs 6€3ni4 NpuioMiB Ta cNocobiB TAyMaveHHs, SiKi 4O3BONAOTb YTOU-
HWUTW BOMIO 3aKOHOAABLS. TaKUM YMHOM, CYLOBUMM, AAMIHICTPATUBHUMM,
iHLIMMK OpraHaMm po3pobnseTbes 6e3niy BTOPUHHUX HOPM, MONOXEHD,
SKi pO3ICHIOIOTb Ta KOHKPETU3YHOTb MOMOXEHHS 3aKOHIB. BOoHW, 3 TOUKM
30py CBOEI HOPUAMYHOI CMIM, NOCTYNAKTLCSA 3aKOHAM | B OKPEMMUX BU-
nafikax cyrnepeyaTb OCTaHHIM. LlikaBo, Wo B OKpeMux BMMNaAKax, came
NPUIHATTS TaKMX aKTiB € NPOSIBOM 3N10BXMBaHHS NpaBoM 3 HOKy opra-
HiB MpaBo3acTocyBaHHs [57, ¢.34].

SIK BXXe 3a3Hayanocs, Ha CbOroAHi CyAoBi OKTPUMHM XOY i He 3aKpi-
nAeHi HOPMaTUBHO, OAHAK LOBOJIi LUIMPOKO 3aCTOCOBYHOTbCS HA NPaKTK-
ui. O6rpyHTOBYHOUM iX 3acTOCyBaHHS 6€3 BiANOBIAHONO HOPMATUMBHOIO
3akpinneHHs, O.NlankoBa CNMpPAETbCS Ha Te, WO Le € cneundiyHmii Bua
NpaB03aCcTOCOBYOI (Ha AYMKY AesKMX aBTOPiB — HaBiTb NPaBOTBOPYOI)
LignbHOCTI. Y Takin cuTyauii Mae Micue nposiB MEBHOro CyA4iBCbKOro
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poO3CyAy, CyTb KOO MONAra€ B HaAaHHI Cydy Yy BiANOBIAHMX BMMAAKax
NMPpaBOMOYHOCTI BUPIiWYyBaTK CMipHe NpaBOBe MUTAHHS, BUXOASUM 3 Li-
Newn, Wo nepecnigyTbCsq 3aKOHOAABLEM, NPUHLMMIB NpaBa M iHLWKX
3arafibHMX MOMIOXKEHb 33aKOHY, KOHKPETHUX 0OCTaBMH CMpaBu, a TaKoX
Hayan po3yMHOCTI, LOOPOCOBICHOCTI, CNpaBea/IMBOCTI Ta MOPabHOCTI
[293, c.4]. M.Cambop BBaXxae, WO CyA0Ba AOKTPMHA MAE XapaKTepusy-
BATUCS OAMHAMIYHICTIO Yy 3aMOBHEHHI MPOrasnH NPaBoBOro peryatoBaHHsS
Ta OyTM CTaNMM MPUHLMMNOM Yy BUKOPUCTaHHI OBrpyHTOBaHMX Ta yXBa-
neHnx nosuuin [382, c.171]. IHWi BOCAiIAHUKKM 3anepeyyroTb TaKy MOX-
JIMBICTb, CTBEPAXKYHOUM, LLLO KOXHA NpaBoBa npobnemMa Mae nuile ogHe
3aKOHHe pileHHs. [paBo - Le 3aKpuTa CUCTEMA, KA MiCTUTb pillEHHS
[N19 KOXHOI CKNagHoi MpobiemMu i He 3anuLIaE Micus ANa CyALiBCbKOro
po3cyay. Cynns He CTBOPIOE HOBi MPaBOBi HOPMK, @ PO3KpMBAE abo BU-
ABNSIE BXe icHytoui [59,¢.16-17].

Sk 3a3Havae O. Poray, npobnema cyaiBCbKOro poscyay 3HaxoauTb
CBiM BMPA3 He Ni1Lle B TEOPETUUHMX AMUCKYCIAX Cepen HayKOBLiB, a ¥ Ha
npakTuui. locnigHUK NOBA3YeE Le 3 TakUMKU 06CTaBUHAMMU:

- HEe[LOCTaTHIM piBHEM HPUOMYHOI TEXHIKM, IKa MOXE MOAAraTm y
BMKOPUCTAHHI HEsKiCHUX (GOPMY/tOBaHb, BiACYTHOCTI yHidikauii
TEPMIHOMOrIYHOro anaparTy, BXXMBAaHHI B HOPMaTUBHO-MPaBOBUX
AKTaX TEPMiHiB 6€3 iX NOSICHEHHS, WO Y CBOK Yepry Npn3BoanTb
[10 TPYZAHOLLIB Yy MPaB0O3aCTOCOBYilM NpakTULI. 4K npuknam, HaBo-
AWTbCS BCTaHOBAEHHS y cTaTTi 13 LUK Ykpainn HeponyctumocTi
3/10BXXMBAHHS NPaBOM, NOPAS, 3 MM 3a3HAYAETHCS, LLLO NOHATTS
3/10BXXMBAHHS MPABOM He LiCTaNi0 HANeXHOT aprymeHTaLii. Bxu-
BAlOUYM TaKWM TEPMIH Yy KOAMPIKALIMHOMY aKTi, 3aKOHOAABELb
noBuHeH OyB MakCMMaNbHO PO3ACHUTM MOro CyTb i NpaBOBY
npupoay (HeobxigHO 3ayBaXWTH, WO Yy NOAATKOBOMY NpPaBi Cu-
TyaLuiq i3 3aCTOCYBaHHAM CYLOBMX OOKTPUH SIK MEXaHi3My npo-
TUAIT 3N10BXMBAHHIO NPaBoM LWe 6inbw npobnemua. - 4.10);

— iCHYBaHHSM y 3aKOHOL,ABCTBI NporasunH, TobTo BiACYTHICTb HOPM
npasa (abo MOro YacTUHM), LLLO PerynoTb KOHKPETHE CyCninbHe
CTaBNEHHS y TOMY BMMNAAKY, KONIM BOHO Niansrae chepi npaBoBo-
ro peryntoBaHHs.
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Mpy LUbOMY BKA3aHMIA aBTOP HArosoWye Ha HeoOXiZAHOCTI [OTpU-
MaHHS MeX CyLMiBCbKOro po3cyny, Nif SIKMMK BiH PO3yMi€ CYKYMHICTb
KpUTePpIiB, AKi Y4iTKO 0OMexyTb 06Car 403BONEHOI 3aKOHOM MOBEiHKM
CyLni M BMXiA 33 aKi KBanidiKye K 310BXMBAHHS NPaBOM, @ CaMe: Npu-
3HAaYEeHHs1 NpaBa, NPUMHLMMNM 33aKOHHOCTI, LOBPOCOBICHOCTI, cnpaBes-
NIMBOCTi, BEPXOBEHCTBA MpaBa, @ TakoX NpoLecyanbHy Ta MaTepianbHy
dopMy 3aircHeHHs cypoBoro npouecy [370,¢.152-153].

3acTocyBaHHS CyAOBMX AOKTPUH Yy BaraTbOx BMMAAKax € MpoLecom
CKNAAHWUM i OLLIHOYHMM, IKMIM BCE XK Taku NOTpebye NeBHOro CyAAiBCbKOro
po3cyay. OoHak MM ONMHMAKCS B TaKil CUTYyaLii, KONW CyO0Bi JOKTPUHM
He 3aKpinaeHi HOpMaTUBHO, MOXYTb 3aCTOCOBYBATUCS He CyA0M, a MOAaT-
KOBWMM OPraHoM, IKUIM 0Apasy 3aCTOCOBYE | HEraTMBHI NOAATKOBI Hacnia-
KW ONS MAATHUKA, NPUTATYE MOro A0 FOPUAMYHOI BianosiganbHocTi. Ponb
CyZy B L CMTyaLii 3BOAMTBCS A0 OLLiHKM NPaBOMipHOCTI Aii N0AaTKOBOro
OpraHy Ta BUpIlleHHS cyaoBoro cropy. MNpo HeobxigHi Mexi po3cymy, y
LbOMY pasi HaBiTb He CyL0BOro, a MOCaA0BOI 0COOM MOAATKOBOIO OpraHy,
He MAeTbCs, Lo CTBOPHOE BENMKI PU3MKM ANS MNATHUKIB NOAATKIB.

ToMy BaXX1MBMM ACMEKTOM BM3HAYEHHS MEXaHi3MiB 3anobiraHHs
3/10BXMBaHHSA MpaBoM 3 OOKy MAaTHMKIB MOAATKIB i3 3aCTOCYBAHHSAM
KpUTepiiB CyLOBUX AOKTPUH € BU3HAYEHHS PiBHS KOMMNETEHLIT N0AaTKO-
BMX OpraHiB. Ha Hawe nepekoHaHHs, caMOCTilHe, 6e3 BiANOBIAHOIO Cy-
[LOBOTO pilleHH$, 3aCTOCYBaHHS CyA0BUX AOKTPUH OPraHaMu AepXKaBHOI
NoaaTKOBOI CNYKOWM 3HAYHO YCKNALHKE MAATHMKAM NoAaTKiB mpouec
NOAATKOBOrO MaHyBaHHS, OCKiIbKW BHOCUTb HEBM3HAYEHICTb Y PO3Y-
MiHHS CyTi rocnogapcbkoi onepauii Ta il NOAATKOBMX HACNIAKIB, KON
BiANOBIAHA OLIiHKA NOAATKOBMX OPraHiB CynepeyvmTb 3MiCTy YKNa4eHUX
porosopiB. KpiM Toro, ouiHKa NoAaTKOBMMM OpPraHaMu HasiBHOCTI 4u
BiACYTHOCTI A4iN0OBOI METU B NIIAaTHMKA NOAATKY YaCTO MAE CYOEKTUBHUM
XapakTep, L0 He BPaxOBYE BCiX acMeKTiB rocnofapCbKMX BifHOCUH i
CUTyauii Ha PMHKY, @ AOLINbHICTb Y4 HEAOLINbHICTb 34IMCHEHHS NEBHOI
rocnofapcbKoi onepawii — e nepenycim AinoBe pilleHHs, ke MAaTHUK
noaaTKiB Ma€ NpaBo NPUIMMaTH CaMOCTIMHO.

C. CaBcepuC CNYLWIHO HAronowye, WO MNpaBoOBa HEBM3HAYEHICTb,
NpUTaMaHHa 3axiAHUM CYA0BMM AOKTPUHAM, KOMNEHCYETLCA LinnM ps-
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LoM dakTopiB. ToMy HeobXiHO BPaxoBYBaTH, WO KpaiHa, ika BCTyMNaE
Ha LWNSX 3aM03MYEHHS CYAOBMX AOKTPUH MPOTU YXMUEHHS Bif CiaaTy
noaaTkiB MOBMHHA BPaxOBYBATH, LLO MOKW HE 3anpaLioloTb KOMMNEHCa-
TOPHi MEXaHi3Mu, SKi 3aXMLLaoTb MpaBa MJATHUKIB MOAATKIB, LWKOAA
BiJ CNinoro HacnigyBaHHS 3axifHUM CyL0BMM OOKTPUHAM Byae icTOTHO
nepeBaXaTu MO3UTUBHI pesynbtatu [375, c.14]. B YkpaiHi Hapasi Taki
KOMMEHCATOPHi MeXaHi3MU He € AOCTATHIMM.

HeobxifHO BM3HATK, LLO HA CbOrOAHI He 3aKiHYeHMI npouec pe-
hopMyBaHHS OpraHiB AepXKaBHOI NOAATKOBOI CNyx6u, He 3abe3neveHo
AKiCHi 3MiHM B iX BiSNbHOCTI, CNPSIMOBAHI Ha HEyXWIbHE AOTPUMAHHS
NPUHLMMNIB BEPXOBEHCTBA MpaBa Ta 3aXMCTy NpaB MIaTHWKIB NOAaTKiB,
He NpoBefeHO OHOBJIEHHS KaapoBoro cknaay. Mpu Tomy, wo 3anuwa-
€TbCst BaraTto HeponikiB y poboTi NOAATKOBMX OPraHiB, HAa AaHWMA Yac
e He BigHOB/MEHA A0 HUX AOBipa Yy CyCnifbCTBa, 30KpeMa NAaTHUKIB
nopatkie. Y Takin cuTyauii HEBMMpPABAAHO HaAaBaTV MOAATKOBUM Op-
raHaMm npaBo CaMOCTINHO, 6e3 CyA0BOro pilleHHS BU3HA4YaTK HasIBHICTb
03HaK HeLoOPOCOBICHOCTI Ta 3M0BXMBAHHS MPABOM Yy AigX MAaTHMKA
noAaTkiB, y TOMY YMCAI i3 3aCTOCYBAHHAM CYLLOBUX AOKTPUH, NPU LbOMY
3a B/IACHMM pilLEHHSM 34iMCHIOBATM MepeoLLiHKY NOAATKOBMX HACNiAKIB
LiSNbHOCTI NiaTHMKA NoAaTKiB, Mo30aBnsATU MOro MoJaTKOBUX BMUTIOp, i
NpuUTAryBaTV 40 HOPUAMYHOI BiANOBIAANBHOCTI.

Cnip, HaronocuTK, WO NOAATKOBI OpraHW NpoTsroM TpMBAsnoro rne-
piofly HaMarakTbCa 3aCTOCOBYBATM CYAOBI LOKTPMHM MpU NPOBELEHHI
nepeBipok NnaTHMKIB noaatkis. [Jo TOro , BOHWM HamMaranucs Bupobu-
TW METOLO0/Ori0 iX 3aCTOCYBaHHS, pO3p0OUTHU MNOETANHWUIA ANTOPUTM AN
opraHis [MNC npu BignpautoBaHHi pu3MKoBMX CYOEKTIB rOCNOAapHOBaH-
HS 3 YpaxyBaHHSAM peanbHUX MpUKNaAiB, Npo wo ceiguntb amct ANC
Ykpainum Big 15.02.2013 p. N 3848/7/10-1017/575 [338].

Came no cobi 3acTocyBaHHS CyLOBMX LOKTPUH OpraHaMu noaatko-
BOI CNY>XOM B aKTax NEpPEBIPOK CynepeynTb CaMOMYy MOHSATTHO CYA0BOI
LOKTPUHM, apxe, ik 3a3Hauvae t0. B. OHiwumK, «Cyn0Bi LOKTPUHM (KOHLEMN-
Lii) — ue TMNOBI NiAXOAM | METOAM BUPILIEHHS NMEeBHMX (TUNOBMX) CYA0-
BMX CMOPIB, SKi ChOpMYyBanncs y NpPoLLeCi HAKOMMYEHHS | NOAANbLIOTO
y3arasbHeHHS Cy[0BOi NpakTuku [283, c. 156].
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OTxe, NpaBoBa OLiHKA NPaBOYMHY NIATHMKA NOAATKY, B TOMY YMC-
Ni i3 3aCTOCYBaHHAM CyAOBWMX AOKTPWUH, MA€E HAafaBaTUCS CYOOM: UM €
NPaBoOYMH PIKTUBHMIA, YN MAE BiH peasibHU XapaKTep, Y4 € NPABOUMH
YAABAHWUM i IKMI peanbHUI 3MIiCT rocnofapCbKoi onepadii, Y1 € npaso-
YMH TaKMM, LWLO CyrnepeynTb iHTepecaM AepyKaBu i CYCMninbCTBa, YU HaAsB-
Ha finoBa MeTa (pO3yMHa €KOHOMIYHA MPUYMHA NPU MO0 BUMHEHHI). |
TiIbKW NPU HASBHOCTI Cy[OBOro pilleHHs, ke Habyno 3aKoHHOI cuau
MOXe CTOSITU MUTAHHSA NPO 3aCTOCYBaHHA HACNIAKIB HIKYEMHOIO UM He-
LiViCHOTrO NMpaBOYMHY, aKi 6yayTb 3a cOBO MOpPOAKYBaTH i BiAMOBIAHI
nofatkosi Hacnigku. Came npu TakoMy Miaxo4i naaTHWMK nogatkie byae
3aXMLLEHWUN i BiA NepesyacHoOro KpMMiHaNbHOIO nepeciigyBaHHs.

HeobxigHO HaronocuTy, WO YMHHE NPaBOBe perynoBaHHs nepenba-
Ya€E came CyaoBWIM MOPSAOK OLIHKM 3MICTy Ta NPaBOBMX HACMIAKIB roc-
noaapCbk1x onepaLii NNaTHUKIB NOAATKIB 3@ HASIBHOCTI O3HAK 3/10BXM-
BaHHS NPaBOM, SKi CynepeyaTb iHTepecaM AepXaBu Ta CyCcninbeTaa. Tak,
HopMa 4YacTuHm 3 cTaTTi 228 LIK Ykpainv nepenbavae HeqiicHiCTb Bigno-
BiJHOro NpaBOYMHy. YCTaneHa CyfoBa MpakTMKa Nif 03HAKM BifmnoBigHOI
HOpPMMU BiGHOCUNA Ti MPABOYMHM, LLLO MOCAraTb HA CYCMiNbHI, EKOHOMIYHI
Ta COLianbHi OCHOBM AepXaBwW i CyCMinbCTBa i CNPsSIMOBaHi, 30KpeMa, Ha
NMPUXOBYBaHHS Bif ONOAATKYBAHHA AOXOAIB, iHLWE YXWIEHHS Bif Cniatu
nopatkis. (Nig, 3ayBaXKMTH, LLLO MPaBOYMHM BiAMOBIAHO A0 BKa3aHOi HOpMHU
€ 0CMNOpHOBAHMMM, TOBTO iX HEAIMCHICTb MOBMHHA BCTAHOB/IOBATUCS CYA0M.
Ha Hawe nepekoHaHHs, MpaBOYMHM NNaTHMKA NOAATKIB, LO SKMX MOXeE
6yTH 3aCTOCOBAHA AOKTPUHA «AiNI0OBOI METUY», LLIIKOM MignaaatoTb Nig, KBa-
nidikawito Takmx, LLO He BiAMOBIAAKOTb iHTEpeCaM AepyKaBu Ta CyCninbCTBa.
Tak camo, Hopma cTatTi 234 LK YkpaiHn nepenbavae HemincHicTb dik-
TUBHOIO NPABOYMHY, @ PiKTUBHICTb NPABOYMHY, TOBTO MOr0 BYMHEHHS 6e3
HaMipy CTBOpPEHHS MPaBOBMX HACMIAKIB, KOPECMOHAYETbCS 3 AOKTPUHOD
«peanbHiCTb rocnoAapcbkoi onepawii». Bci Taki npaBounHK, ik BiooMo, €
OCMOPHOBAHNMMU, LLLO Nepenbdavae HeobXiaHICTb iX BUSHAHHS HEAIACHUMU B
CynoBOMY nopsaky. Kpim Toro, BU3HaHHS MPaBOYMHY YAABaHUM BiAnoBia-
HO o cTatTi 235 LK YkpaiHu Takox KOpecrnoHAYeTbCs 3 3aCTOCYBAHHAM
CyL0BOI AOKTPUHM «3MICT Haf HOPMOIO». 3HOBY X Taku1, BUSHAHHS NPaBo-
YMHY YA3aBAaHUM MOBMHHO 3AiMCHIOBAaTUCS BUK/IKOYHO B CYLOBOMY NOPSAKY.
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TakMM YMHOM, MOXJIMBICTb MOAATKOBMX OPraHiB CaMOCTIMHO JaBa-
TW NepeoLiHKy rocnoaapCbkKMx onepaLin i3 BUKOPUCTAHHSAM «CYLOBUX
LLOKTPUH» i 3acTOCOBYBaTH 6€3 pilleHHs Cyay HeraTMBHI NOAATKOBI Ha-
CNiAKM HE BNUCYETHCS B YUHHE NPABOBE NOJe, NONpu NPOTUIEXHY CYA0-
BY NpPAKTUKY, ika copMyBanacs Ha Len yac.

[. 3aHKiH BBaXaE, WO B NOAATKOBOMY 3aKOHOAABCTBI MOBMHHI ByTH
nepenbayeHi NopaaoK NpMBeAEHHS NPaBOBOi (OpMKM yroam y BianoBia-
HICTb 3 ii (PAKTMYHUM 3MICTOM, @ TAKOX MPABOBI HACNIAKM TAKOI HisaNb-
HocTi [194, c. 68].

Mu BBaXXaeMO, WO B MOAATKOBOMY 3aKOHOAABCTBI HEOOXiZHO BM-
3HAYUTU 03HAKM HeLOOpPOCOBICHOI MOBEAIHKM MAAaTHMKA NOAATKIB LWAs-
XOM 3aKpinneHHs KpuTepiiB Ha OCHOBI AOKTPWH «Ai0Ba MeTa», CyT-
HicTb Hag GOpMOKO», «peanbHICTb roOCNoAaPCbKOI onepauii» y Gopmi
HOpM NpoTu 06xo4y ONOAATKYBAHHS, Pa3oM 3 TMM MOB'A3aTu Ta y3ro-
[OWTU IX 3aCTOCYBAHHS 3 BiANOBIAHMMM HOPMAMK LIMBINBHOTO MpPaBa, Ki
nepenbavaloTb HEAIMCHICTb NPAaBOYMHIB, SKi CynepeyaTb iHTepecam cy-
CNiNbCTBA, PiKTUBHUX MPABOUYMHIB, @ TAKOX PErY/OTb HACNILKM yaaBa-
HWMX NpaBoYMHiB. BogHo4ac y HopMax NMoAaTKOBOro npaea MakTb OyTH
BCTAQHOBJ/IEHI NOAATKOBI HACNiAKM Takoi HefoOPOCOBICHOI MOBEMiHKM
naaTHUKA NOAATKIB.

H. bepecHeBa 3a3Hauag, Wwo nepeksanidikawis yroa, To6To BU3HAH-
HS iX HEeLIACHMMM, @ TAKOX KaTeropisi 4OOPOCOBICHOCTI Y NOAATKOBOMY
npaBi NOBMHHA NOBHICTI0 6a3yBaTUCS HA IHCTUTYTI HELIACHOCTI (Hik4eM-
HOCTi) yrof B paMKax LMBINIbHOMO 3aKOHOAABCTBA i 3aCTOCOBYBATMCS
TiNbKM ON19 BU3HAYEHHS MOAATKOBMX 3000B'13aHb, 3aCTOCYBAHHS 3aXo0-
[iB M0AATKOBOI BignosiganbHocTi [64, c.6]. T.yceBa cTBEpAXYE, WO Npu
OLiHLI Ai1 rocnoaaprooyoro cyb’ekTa NogaTKoBe NPaBo He BTPYYAETHCS
B chepy npuBaTHONPABOBY, NePErNSAaTbCS 3aBXAM NOAATKOBI HACNIA-
kun yroa. OfHaK HalyacTiwe MaEe Micue CuMTyalis, Konu Aii N1aTHUKIB no-
[aTKiB OAHOYACHO MOPYLYOTh | MOAATKOBE, i LMBI/IbHE 3aKOHOAABCTBO,
TO6TO MicTaTb AedekT Boni (hiKTMBHICTb abo yaaBaHICTb), y TaKUX BU-
nafikax 3anepeyvyerbes i LMBINbHO-NPaBOBA AiMCHICTb yrogu [156, c.82].
Pa3om 3 TMM He MOXHa 3anMWKnTK No3a yBarot nosuuito [.BiHHWubKOrO,
KM 3a3HAYaE, WO HeobXigHO pO3pi3HATU ABA TMMM HeLOBbpPOCOBICHMX
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L y chepi ononatkyBaHHS: 1) 310BXMBaHHS CyOEKTUBHUMM NpaBaMmMu,
L0 BUMIMBAIOTL 3 MOJIOXEHb NPUBATHOIO MpaBa, CNPsSIMOBaHe Ha 0bXia
NpUNUCiB NOLATKOBOrO MpaBa; 2) 3/I0BXMBAHHS BNacHe CyOEKTUBHUMM
nogatkosumu npasamu [89, c.61].

Npw 34iMCHEHHI aHani3y BKa3aHMX NPaBOBIAHOCUMH MOXe BUHUKHY-
TM AMCKYCig Npo Te, WO 3acToCyBaHHA nonoxeHb LK Ykpainu po no-
[aTKOBMX MPaBOBiIAHOCUH HEMOX/IMBE Yepe3 MpsiMy BKasiBKy Mpo Le
B yactuHi 2 ctatTi 1 UK Ykpainn. OfgHak MU CTBEPAXKYEMO, WO OLiHKa
rocnofapCbKoi onepawii nnaTHWKa NOAATKIB HA NpeaMeT HassBHOCTI Ai-
NI0OBOi METH, peanbHOCTI roCnoAapCbKoi onepadii, BiAnoBiaHOCTI hopmu
ii 3MiCTy TOWO BUXOAMTb 32 PAMKM BMKJ/IIOYHO MOAATKOBMX BiJHOCHH.
Monpu Te, wo Hopmu LIK YkpaiHu He 3acToCOBYHOTHCS A0 MOAATKOBUX
BiAHOCMH, HEOOXiAHO BpaxoByBaTH, WO OyAb-gKi rocnofapCbKi Y Mam-
HOBi onepaLii MalTb NEeBHi MOAATKOBI HACNiAKMW, TOMY Li BiAHOCUHM
NOTPiGHO pO3rNaaaTH Y B3aEMO3BA3KY, NMPU LLbOMY NOAATKOBI HACNiAKM
€ noxiaHumu. Tum BinbLue, WO BM3HAYaOUM Micue iHaHCOBOro npasa
B CMCTEMI npaBa YKpaiHW, HAYKOBL,i HAronowyTb Ha TiCHIM B3aemogii
¢diHaHCcOBOro NpaBa 3 UMBINIbHMM Ta rocnoaapcbknm npasom [290,c.28].
Takox cnig BpaxyBatu, Wwo Hopmu nianyHkTy 20.1.30 nyxkTy 20.1 cTaTTi
20 MK YkpaiHm nepen6ayatoTb NpaBo NOAATKOBMX OPraHiB 3BepTaTucs
[L0 CyLy, y TOMY YMCNi NOAABaTU NO30BU A0 NiANPUEMCTB, YCTaHOB, Opra-
Hi3auin Ta di3nyHMx ocib LWoa0 BU3HAHHS OCMOPOBAHHMX NMPaBOYMHIB
HediMCHUMM Ta 3aCTOCYBaHHS BM3HAYEHWMX 3aKOHOAABCTBOM 3aXOLiB,
MOBI3aHMX i3 UMM, @ TAKOX LLOA0 CTATHEHHS B AOXiA LEPXKaBM KOLITIB,
OTPUMAHMX 3a HIKYEMHUMM L,OTOBOPAMM.

Tak1MM YMHOM, MM BBAXKAEMO ONTUManbHKUM 3akpinneHHs B MK Ykpa-
iHM HOpM MNpoTM 06xoAy onofaTkyBaHHS, aki 6 nepenbayany BUKOpU-
CTaHHS BiANOBIAHWX JOKTPMH i MpU LibOMY KOPECMOHAYBANIUCA 3 HOpMa-
MW LMBINIBHOIO 3aKOHOJABCTBA, AKi nepefbayatoTb NiLACTaBu BU3HAHHS
NPaBOYUHIB HELINCHUMM.

HaykoBLi cnywHO 3ayBaxyHoTb, WO CyA0Ba NPAKTMKA 3 BUPILLIEHHS
noaaTKOBMX CMOpiB, aKa chopMyBanacs Ha Len yac, Bifinwna Big 3a-
CTOCyBaHHSA nonoxeHb LUK YkpaiHu npu 3aiiicHeHHI NpaBoBOi OUiHKM
rocnogapCbKmnx onepawii nnaTHMKIB NoaaTkiB. MaKTUYHO CyaM BU3HANM
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33 NOAATKOBMMM OPraHaMm MOXJIMBICTb CAMOCTIMHOT OLLIHKM peanbHO-
CTi rocnoaapcbKkoi onepawii NNaTHMKIB, ii BiANOBIAHICTb NPUHLUMNY AiNO-
BOi MeTu Towwo. CyTb CyA0BUX pilleHb B OCHOBHOMY 3BOAMIACSA A0 TOrO,
Wwo y 0bniky nAaTHMKA NOAATKY NiANAralTb BiAOOPAXEHHIO BUK/IOUYHO
Ti rocnofapcbki onepadii, ki gincHO Manu Micue. Ko X GakTUYHOro
3[iMCHEHHS TOCNOAApPCbKOiI onepauii He 6yno, BiANOBIAHI AOKYMEHTH
He MOXYTb BBaXXaTUCS NEPBUHHUMW LOKYMEHTAMMU ANS Linel BeAeHHS
NOAATKOBOro 06/1iKy HaBiTb 3@ HAasSIBHOCTI BCiX GOPMaNbHUX PEKBi3UTIB
TakMX AOKYMEHTIB, WO nepenbayeHi YUHHWUM 3aKOHOAABCTBOM [477].

OpHak, y cyyacHux peaniax YKpaiHu, BpaxoBYHUM CUCTEMHI Mpo-
6nemMu B LiNbHOCTI NOAATKOBMX OPraHiB, HEAOTPMMAHHS MPUHUMMIB
BEPXOBEHCTBA MpaBa, MM BBAXAEMO HEBWUMpaBAAHWM Biaxig Big 3a-
CTOCYBAHHS MPUHLUMNY Mpe3yMmnuii MpaBOMipHOCTI MPOBOYMHY, HaAi-
NEeHHs! NOAATKOBMX OPraHiB MOBHOBAXKEHHAMM AaBAaTU BNACHY OLLHKY
®IKTMBHOCTI NPaBOYMHY 4K BIAMNOBIAHOCTI MOro iHTEpecam [AepXKasu
Ta CYCNiNbCTBa, HaBiTb Y KOHTEKCTI BMKOHAHHS NOAATKOBOrO 060BI3KY,
0C06/1MBO BPaxoByoUM Te, L0 HOPMa 3aKOHY NPSAMO BUMAra€e BU3HaHHS
Ha Ui nigcTasi LOrOBOpPIB HELiCHMMM B CyLOBOMY nopaaky. Lle, kpim
iHWoOro, cynepeunTtb 3akpinneHomy B ctaTTi 124 KoHctutyuii Ykpainu
MPUHLMNY 34iMCHEHHSA NPaBOCYAAA BMK/OYHO CyAaMu Ta HeLoMnyCcTu-
MOCTI feneryBaHHs QyHKLIN CyAiB, a TAaKOX NPUBNACHEHHS UMX QYHKLIM
iHWKXMKM OpraHaMm Yun NOCafoBUMM 0COBaMu.

3aCTOCYBaHHS BKA3aHWX OOKTPUH K KpUTEPIiB AN BU3HAYEHHS
[0BpOCOBICHOCTI MNaTHWMKA NOAATKIB YM HASIBHOCTI O3HAK 3/T0BXXMBAH-
HS MPABOM Yy MO0 AiSNIbHOCTI MOXE MaTu MiCLLe BMKJTHOYHO Y TOMY BU-
NagKy, SKLWO NAAaTHUK NOJATKiB NpU LbOMY OTPUMYE MOAATKOBI BUrOAM
abo iHWi pe3ynbTaTi, gKi cynepeyaTb iHTEpeCaM AepXaBu Ta Cycnifb-
cTBa. Y pasi, AKWO LS O3HaKa BiACYTHSA, BTPYYaHHS AepxXasu y cdepy
rocnofapCbKoi AiNbHOCTI NAAaTHMKA MOAATKIB € HEBWMMpaBAAHWMM. SK
ctBepaxkye C. bapralweBny, OCHOBHE MPU3HAYEHHS CYAOBUX AOKTPUH
NpOTUAIT YHUKHEHHIO OMOAATKYBaHHS 6aunTbCs He B TOMY, Wo 6 6yTu
iHCTPYMEHTOM KOHTPOJIO 33 PyXOM NPMBATHOrO Kanitany i npu Heob-
XiOHOCTI - MOro BUJTyYEHHS, @ B CTBOPEHHI CNpaBeaIMBUX | TOMY TaKMX,
L0 NPpUIMMaOTbCS YCiMa, MpaBMA Nepepo3nominy cycninbHmux 6nar. BoHu
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MOBWMHHI CNY)XMUTU IHCTPYMEHTOM 3aXMCTYy He TifibkM NybnivHmx, ane i
NONOXeHb NPOrHO3yBaTU | BM3HAyaTM MOAATKOBO-NPABOBI HACNIAKM
BNACHOT MOBEAiIHKW, CNPUATU 3HUXKEHHIO PU3UKIB NiANPUEMHULBKOI Ai-
ANbHOCTI, NOBI3aHMX 3 HEBM3HAYEHICTIO NOAATKOBMX HACNILKIB MPUIAHSI-
TUX YNPaBMiHCbKUX pilleHb, 34iIMCHIOBAHMX FOCNOAAPCbKMX Onepauin i
04iKyBaHMX eKOHOMiYHUX pe3ynbraTiB [61,¢.567, 570].

Bu3Havaoum npaBoBi HACNIAKM 3aCTOCYBAHHS CYA0BUX AOKTPUH, MU
MOBWHHI BUWATK 33 MeXi 3arafibHUX GOPMyNOBaHb, TaKMX 5K no36asneH-
HS NOAATKOBMX BUFOA, NiJibl TOLLO, LLLO YACTO 3YCTPiYaOTLCS B OPUOMYHIN
niTepartypi, HagaBWM iM BiNbLWIOT MPUKIALHOI KOHKPETUKM. 3BaXKatUM Ha
Te, LLLO 3aCTOCYBaHHSA CYAOBUX JLOKTPUH, HA HALly AYMKY, MOBUHHO Biaby-
BATMCA MepenyciM Yyepes MexaHi3aMn BU3HAHHS HEAIMCHUMM NPABOYMHIB
NNaTHWKIB MNOLATKIB Yy CYAOBOMY MOPSAKY, NOAATKOBI HACMIAKM TaKoro
3aCTOCYBaHHS MNOBMHHI PO3rNa4aTMCs Y B3aEMO3B'A3KY i3 UMBINbHO-MNpa-
BoBMMK. OfHaK, 9KWO B LMBINbHOMY MpaBi Taki Hacniaku nepeabdaveHi
3aKOHOM (BiZnoBiaHO f0 YactuHu 1 ctatTi 216 LUK YkpaiHu HenidcHWMi
NpaBOYMH He CTBOPIOE HPUANYHUX HACNIOKIB, KPIM TUX, LLLO MOBA3aHi 3
MOro HeaincHICTIO, NpM LbOMY NependavacTbCs pecTuTyLIs), y NoAaTKo-
BOMY MpaBi MpaBOBa NPOranMHa LWoA0 3aCTOCYBAHHS CYA0BUX OOKTPUH
CTOCYETbCA | NPAaBOBMX HACNIAKIB iX 3aCTOCyBaHHS. [1o TOro >, okpemi
€NEMEHTM 3aXMUCTY OEPXKABHMX | CYCMiNbHMX BiAHOCUH B pasi 3/10BXMU-
BaHHS MPaBOM MW 3YCTPIYAEMO, K HE OMBHO, HE B MOAATKOBOMY, a B
UMBINbHOMY 3aKOHOAABCTBI, agke cTtatta 228 LIK YkpaiHn nepenbavae
HIKYEMHICTb NMPABOYMHIB, AKi NMOPYLWYOTb NYGNIYHMIA NOPAAOK, @ TAKOX
HemiMCHICTb NPaBOYMHIB, SIKi CynepeyaTb iHTEpecaM Aep>kaBu Ta Cycninb-
CTBa (e CTOCYETbCS, 30KPEMa, | TAaKMX, LLO CNPSIMOBAHI Ha YXUNIEHHS Big
0MN0AaTKyBaHHS). BCTaHOBAIOOUM HIKYEMHICTb | HEAIMCHICTb TAaKMX AOr0-
BOpIB, BKa3aHa HOpMa LMBINIbHOrO NpPaBa YiTKO BM3HAYa€ MpaBOBi Ha-
CNifKW, MOB'A3aHi i3 TAKOK HEAiIMCHICTIO, @ CAMe CTATHEHHS 3i CTOPOHM YK
3 060X CTOPiH MPaBOYMHY BCbOr0 OAEPXKAHOrO 3a TaKMM MPaBOYUHOM Y
[OXi[ AepXXaBu (3aN1eXHO Bif HASBHOCTI YMUCTY B KOXKHOI 3 HUX).

Ha nymky C. CaBcepuca, 3anobiraHHaM yXuneHHs Big 0noaaTkyBaH-
H$, TAKMX, IK NepeBipKa LiN0BOi METU, LOKTPUHA «3MiCT Hag (GopMOto»
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260 [LOKTPMHA «Yrofm no KpoKax», NoAaTKOBi HACiAKM HEMOXIUBO BU-
3HAYMTM Ha OCHOBI OCMOPKOBAHOIO NPaBOYMHY, OCKINIbKK LS yroaa Ans
Liner onoaaTKyBaHHS BBAXAETbCS HEAIMCHOW. Y nomibHMX cuTyauisax
Cy4 MOXe BM3HA4YMTM MOAATKOBI HACNIAKM Ha OCHOBI iHWMX MPaBOBMUX
HacnigkiB abo pe3ynbTaTiB, HiX Ti, 9Ki PakTMYHO Manu Micue. Hepigko
Take pilleHHs cyoy CNUMPAETbCs Ha MOro AyMKY Npo CyTb yroau [375,
¢.17]. Mpo AouinbHiCTb BCTAHOBNEHHS NOAATKOBMX HACNiAKiB 6e3noce-
penHbO B pilleHHi cyay 3a3Havae i H.O. @omiHoBa. Ha ii aymKy, 3 MeTo
MpaB03acTOCyBaHHS MOPAA 3 KOHCTATALiEr haKTy 3M0BXMBAHHS npa-
BOM B CY[0BOMY aKTi HEOOXiZAHO 3a3HAYMTM MPO HECMPUSTAMBI NoaaT-
KOBi HacnifKW Takoro 3/10BXMBAHHS, WO CAYXaTb ANS CyAy MiaCTaBo
30008B'3aTV BUHHY 0C00Y 3p00OUTM NPaBOMNOHOBAOBANbHI Aii [443 ¢.17].

Mu BBaXKa€EMO, WO YiTKi NPaBOBi HACNIAKM 3/10BXMBAHHS NPaBOM Ta
3aCTOCYBaHHS CYAOBMX AOKTPUH MatoTb ByTu Bu3HaueHi B K Ykpainu.
LLlopo nuTaHHg, gKi came Le MatoTb ByTW HACNi KK, TO 3aNeXHO Bif 06-
CTaBMWH, HaMBINbLW IMOBIPHUMM BMMALKaMM €: 3MEHLUEHHS BUTPAT NnaT-
HMKA noaaTKy Ha NpuWOYTOK, 3MEHLUEHHSI NMOAATKOBOrO KpeauTy nnat-
Huka [B, 3MeHLWweHHs BIGEMHOMO 3HayYeHHs 0OEKTa OMOAATKYBaHHS,
3MEHLIEHHS CyM OKOKETHOro BiALIKOAYBAHHS, BU3SHAYEHHS MOLAATKO-
BMX 3000B3aHb TOLLO. Taki NpaBOBi HACNIAKM MOBMHHI ByTW 3acToco-
BaHi BMKJIKOYHO Micns HabpaHHS CyLOBMM PilLEHHSIM 3aKOHHOI CuAw,
WASXOM NPUAHATTS NOLATKOBMM OPraHOM BiZMNOBIAHOr0 NMoAaTKOBOrO
MOBIAOMJIEHHSA-PilLEHHS.

AHanisytouM nNpaBoBi HACNIAKM 3aCTOCYBaHHSI CYAO0BMX OOKTPUH,
MOXXe NOCTaTU MUTAHHS, YM MOBMHEH MAATHMK NOAATKY NPU BCTAHOBEH-
Hi 3/10BXXMBaHHS HUM CBOIMM MpaBaMu HECTM HOPUANYHY BiAMNOBiAaNb-
HiCTb 33 TaKi AiSIHHS, YU OOCTAaTHLO OOMEXMUTUCL MPSIMUMU NOAATKOBM-
MM HacnigkaMu LWASXOM No306aB/eHHA MOro BiAnoBiAHMX MOAATKOBMX
Burog. Lle nutaHHa He no3baBiieHe CeHCy, agXe CYLOBi OOKTPUHMU, SK
MpaBuWIo, 3aCTOCOBYIOTbCA HE Y 3B’I3KYy 3 NPSMMM MOAATKOBMM Mpa-
BOMOPYLIEHHSM, @ 00 LiSHHS, SKe Ma€ 03HakM 3/10BXXMBAHHS NpPaBOM
i 32 CBOEI 30BHILIHBLOK HOPMOK MPAMUX MPUNUCIB 3aKOHY MOXE He
nopywysatu. [1. CaxHO Haronowye, wo, Ha BiAMiHY Bif MOAATKOBOrO
NpaBOMNOPYLIEHHS, 3N0BXMBAHHS NPAaBOM Y NOAATKOBMX BiAHOCMHAX He
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YTBOPIOE CKNAAY MPaBOMOPYLIEHHS, OCKIIbKM TaKe AiSHHS (GOopManbHO
BiAMOBIAAE O3HAKaM MpaBOMIPHOI NOBEAiIHKM, OTXKe, BUMHEHE 0C06010,
SIKa 3/10BXMBAE CBOIMM MOAATKOBMMM MpaBaMM, AiSHHA He Moxe OyTu
PO3MSHYTO §K TaKe, WO MiCTUTb OBEKTUBHY CTOPOHY MPABOMOPYLUEHHS
i € KapaHuM. BofHouac, 310BXMBAHHS MPAaBOM Y OMOAATKYBAHHI 9K 3a-
MOLIKE LWKOAY OXOPOHKBAHUM CYCMiNbHUM BiAHOCMHAM, TaK i MiCTUTb
BMHY 0C0bM — cybeKTa NOLATKOBMX NPaBOBiIAHOCKH. A Lie A03BO/SIE BECTH
MOBY NP0 HEODOXiAHICTb BUBELEHHS 3/10BXMBAHHS NOAATKOBMMM NpaBa-
MW 1 NOBHOBAXXEHHAMM B 0COBMBUI Pi3HOBWMA NPOTUNPABHOI NOBEAiH-
KM y chepi onofaTKyBaHHS — NOBELiHKM, SKa He € NOAATKOBMM 3/104M-
HOM abo NMOAATKOBMM MPABOMNOPYLLUEHHAM, O4HAK 3YMOBJOE NOTpeby ii
NPUNUHEHHS M 3aCTOCYBaHHS MpU HeobXiAHOCTi NpaBOBiAHOBNIOBANb-
HUX CaHKLin [385, c.48-49]. Ha pymky H. ®OMiHOBOI, 3N0BXMBaHHS npa-
BOM 3 BOKy cybeKTa NOAATKOBMX NPABOBIAHOCUH HE MOXHA PO3rNsAaTH
SIK MPaBONOPYLUEHHS. A HACNIAKM BU3HAHHS X HEHANEXHUMU HE MaKTb
NPpUpIBHIOBaTUCS OO HACNiOKiB MOAATKOBOrO MpPaBOMOpPYLUEHHS, TOBTO
CaHKLif 32 BUMHEHHS TaKMX [il HE MOBMHHA MATW KapaibHWIA XapakTep
Hi 33 HOpMOIO, Hi 3a 3MIiCTOM. TyT MOXe WTUCS nwe Npo NPaBOMNOHOB-
NIOBaNbHY caHkuito. Lii noBeniHui Tpeba nepewwkoamTn, NpoTe B cuny ii
(hopManbHO 3aKOHHOIO XapakTepy 3aCTOCOBYBATW MOKAPaHHS He € BU-
npaBAaHMM. 3MiHWUTM X NOTPIOHO TiNbKM NOAATKOBI Hacniaku [443, c. 20].

C. CaBcepuC CTBEPAXYE, WO MUTAHHS MPO 3aCTOCYBaHHS 3aX0m4iB
BiANOBIAANBHOCTI 4O NIATHMKIB NOAATKIB, Aii SKMX nepekBanidikoBaHi
NnoaaTKOBMMK opraHaMu abo cyaaMu npu 3aCTOCyBaHHI Cy4OBUX OOK-
TPpMH ab0 3arasbHOi HOPMM MPOTM YXMEHHS BifA CNIAaTM NOAATKIB —
O[He 3 HAWroCTPiLMX y NpakTULi BinbwocTi kpaiH [375,¢.19]. He MoxHa
He noroamTmcsa 3 GaxiBugMu, SKi BiA3HAYaKOTb, WO Nif Yac BiACYTHOCTI
NOKapaHHSA [esKi NNaTHUKKM NOAATKIB MOXYTb PU3MKHYTU TUM, LLO A0
yroau, BpeLTi-peLwT, Moxe OyTu 3acToCOBaHa 3arajibHa HopMa 3ano-
6iraHHsa yXWMNEHHIO Bif OMOAATKYBAHHS, OCKiSIbKM €AMHOK iX BTPATOH
B TakKOMy BMMaAKy OyayTb onepauiiHi BUTPATK i MeHa 3a HecnnayeHi
noaaTku. Ane HaBiTb 3 ypaxyBaHHAM TaKoi apryMeHTaLii Big3Ha4YaeTbCs,
L0 NOKapaHHS AOPEYHO NinLle B TOMY BMMALKY, KOJIM 3aCTOCYBaHHS 3a-
ranbHOi HOPMM 3anobiraHHsa YXUIEHHIO Bif, ONOAATKYBAaHHS obMexeHe
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TakKMMM CNPSIMOBAHUMM HA YXMNIEHHS Bif ONOAATKYBAHHA YroAamu, sKi
MaloTb IBHO NPOTM3aKOHHMIA xapakTtep [375, ¢.20]. HaykoBeLb BBaxae,
LLLO 3aCTOCYBAHHS MOAATKOBOI BiAMNOBIAANbHOCTI 33 BUSIB/IEHE HE3AKOH-
He NoAaTKOBE NIaHYBaHHS 3 TEOPETUYHOI TOUKM 30pY MOXHA AOMYCTUTH
TiNbKM B TOMY BWMMAZKy, KONMM HA MOMEHT peanisauii «cxemMu» nopat-
KOBOI MiHiMi3auii BOHa BXe po3rngaganacs noLaTKkOBUMM OpraHamu i
CyLaMM 9K HE3aKOHHa (3 TOYKM 30pYy 3aCTOCYBaHHS CYLOBWMX OOKTPUH
i 3arafbHOi HOPMW NPOTU YXMEHHS BiA CMNATU NoAaTkie). B iHWoOMY
BMMNAAKY, MOXHa MPUITU [0 BUCHOBKY, O MOAATKOBA BiAMOBIAANbHICTb
HaCTa€ 3a MisHHS, IKE Ha MOMEHT MOro BYMHEHHS He BBaXanocs npa-
BOMOPYLEHHSAM. Mexa MiX NpOTUNPaBHMMM | MPAaBOMIPHUMU LiSHHAMM
noBuMHHa ByTV NpoBefeHa YiTKO, @ HEBM3HAYEHICTb CKady NoAaTKOBO-
ro NpaBOMNOpYyLeHHs cynepeynna 6 0OCHOBHOMY MPUHLMMY HOPUOUYHOI
BiAMOBILANbHOCTI — NPUHUMMY 3aKOHHOCTI. He Moxe HacTynaTu Bigno-
BiAANbHICTb 33 3aKOHHE BUKOPUCTAHHSA MOAATKOBMX MNiJibr, BigpaxyBaHb i
NOAATKOBMUX pexuMiB. [1ig 3aKOHHOK NiACTaBO 3BiSIbHEHHS Bif noaat-
KY MOBWHHI PO3YMITUCS TiIbKM HOPMM MO3UTUBHOMO NPaBa, SKi YiTKO M
OOHO3HAYHO BM3HAYeHi B NOAATKOBOMY 3aKOHiI. Pi3Hi TniymMayeHHs HOpM
npaga, Lo BUSABASAIOTb MPUXOBAHMI CEHC NOAATKOBOI HOPMMU, BiAMIHHUNA
Bif il OYKBaNbHOrO 3HaYeHHs, UM nepekBanidikauia Lid NnaTHMKA no-
[aTKiB He MOXyTb N036aBMTM MpaBa BMKOPUCTaHHS NMOAATKOBOI Minb-
™ (peXuMy) 3aKOHHOI MiacTaBu. Y 383Ky 3 UMM HE MOXEe HacTynatu
BiANOBIAANBHICTb 33 Ai NIAaTHMKA NOAATKIB, MEPEOLiHEHI 3 TOUKM 30py
NOAATKOBMX HACNIOKIB Y pe3ynbTaTi 3aCTOCYBaHHS CYA0BMX AOKTPWH,
KaTeropii «HeCyMniHHICTb» abo 3arafibHOi HOPMM MPOTU YXUNEHHS Bif,
nopatkis [375, c.20-21].

€CNN y cnpasi «<Emcnang, Wrepke» (Emsland Starke) Bkasas, LWo Ha-
CNiAKOM BUSIBNEHHS 3N10BXMBAHHS NMOBUMHHO CTaTW HE HaK/IaAeHHs WTpa-
¢y (3acToCyBaHHS LET MipM NOKApaHHS BMMArae YiTKoi Ta HeABO3HAYHOI
3aKoHoAaBYOi 6a3u), a BUHMKHEHHS 000B$I3KY CMaTH BiAnoBiAHOI 3abop-
FOBAHOCTI SIK pe3ynbTaT BUSBEHHS HECMIATH, SKa MOTArHYNa 3a Coboto He-
npaBoOMipHe BMpaxyBaHHS BCi€i abo YactHu cymu «BxigHoro» MAB [17].

Pazom 3 TuM, gk 3a3Havae [l. CaxHo, KNHOYOBMM 0OOBA3KOM MAaTHU-
KiB NOAATKIB € CBOEYACHA M NOBHA ChiaTa CyM NOAATKIB 40 GHOOXKETY,
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TOMY 3/10BXMBAHHS HMMM CBOIMM NPaBaMum Mpu BUKOHAHHI NOAATKOBO-
ro 060B%3Ky € HanbinbWw 3arpo3nueBuM Ansa nybniyHoro iHTepecy. Taki
3/T0BXXMBAHHS CTOCYHOTbCS CTBOPEHHS CUTYaLLii NPSIMOro HEHAAXOKEH-
HS NoAaaTKiB abo iX YacTKM A0 OHOXKETIB, WO HaMyacTille J0CAraETbcs
LWNSXOM 3MeHLeHHs po3Mipy obekTa onopatkyBaHHsa [385, c.73]. 3a
YMOBM HASIBHOCTI iMMepaTMBHOI HOPMM MPO HELOMYCTUMICTb 3/10BXM-
BaHHS MPaBOM, NPY BCTAHOBJ/IEHHI TAKOrO 3/10BXMBAHHA CyAOM, BOHO
HabyBa€ 03HaK NPOTUMPABHOIO AiSiHHA. 3@ XapakTepoM MOBEAIHKM Ta
3a CyGEKTMBHOK 03HAKOW, KOAM MAATHUK HaBMMCHO BMOYAOBYE pi3Hi
CXeMM Ta KOHCTPYKLIi 3 MEeTOK MpMXOBATU MPOTMNPABHICTb CBOIX Ai-
SIHb, TaKa MOBeAiHKA He 3aC/yroBye Binbll NOSNBHOIO CTAaB/IEHHS Y MO-
PiBHAHHI 3 MPaBOMOPYLIEHHAM, SKe YaCTo MOxe OyTW i HEHaBMUCHUM.
AKWo BiAMOBIAHE AISIHHA Mano HeraTMBHI HACNIAKM ANS OEePXaBW, Ha
Hally AyMKY, 3aCTOCYBaHHS OPUAMYHOI BiANOBiAaNbHOCTI (iHaHCOBOI,
afMiHiCTpaTMBHOI 260 KpMMiHaNbHO) Byae CNiBMipHUM i BUNPaBAAHUM.

B acnekTi BM3Ha4YeHHS NpaBOBMX HACNIOKIB CYAOBMX OOKTPUH [0-
LiNbHO We [aTW BiAMNOBiAb HA MUTAHHS, SK MOBWMHHI Y3rofXyBaTUCS
UMBINBbHO-MPABOBI Hacnigku, BU3HayeHi ctattero 228 LUK YkpaiHu, i3
NoLaTKOBMMM HACNigKaMW. 30KpeMa, SIKWO BiAMOBIAHO [0 BKa3aHOI
HOPMM LIMBINbHOMO 3aKOHOAABCTBA 33 PilUEHHSIM Cydy 3i CTOPOHM npa-
BOUMHY Oyfe CTArHYTO B LOXiA [epXKaBu BCE OLepXXaHe Hel 3a TakuM
NpaBOYMHOM, YM € NOTiKa BU3HAYATK NOAATKOBI 3000B’A3aHHS YM 3aCTO-
COBYBaTW iHWI MOAATKOBI HACMIAKM, aiKe B TaKOMY BMMALKY MAATHUK
noaaTkiB No3baBnsSeTbCS HE NPOCTO YACTMHM CBOFO AOXOAY Y BUIMMSAI
NMoAaTKY, BiH MOBHICTIO N030aBNSETLCS TAKOrO AOXOAY.

Ha Hawy aymky, noaaTKoBi HaCMiAKM MOXYTb 3aCTOCOBYBATMCS 3a-
NEXHO Bif KOHKPETHUX 0OCTaBMH i XxapakTepy TMX NMOAATKOBUX BUIOA,
SKi NparHyB OTPMMAaTH NIATHWK NOAATKIB, 3/10BXMBAKOYM CBOIMM NpaBa-
MW. Y TOMY BUMALKY, AKLLO Y 3BSI3KY 3 BU3HAHHAM NPAaBOYMHY HEAINCHUM
i CTArHEHHAM y goxin 6toaKeTy BCbOro OTPMMAHOro 3a TakMM NpaBoYyu-
HOM MAATHUK NOAATKy No30yBaETbCs 0OEKTa OMOAATKYBAHHS, Hapaxy-
BaHHSA MOAATKOBMX 3000B3aHb BUAAETLCS HEMOXIMBKM. Y pasi, aKWo
BHACNIAOK BiAMOBIAHOMO MPaBOYMHY MAaTHMK 6e3nigcTaBHO 3MEHLWMB
po3Mip 00€EKTYy onoaaTKyBaHHS, HEOOIPYHTOBAHO OTpMMaB MpaBO Ha
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6t0MKeTHe BifLIKOAYBAHHA YM HA 33aCTOCYBAHHS NOAATKOBMX NiAbr, MO-
[aTKOBI HaCNiAKM MOBMHHI 33aCTOCOBYBATUCS HE3ANEXHO Bif LMBIMb-
HO-MpPaBOBUX.

Mu Bxe HarosiolyBanam Ha TOMY, LLO AiSHHS NAaTHMKA NoAATKiB, AKi
MalTb O3HakM HefoOPOCOBICHOI MOBEAIHKM | 3M0BXMBAHHS MPaBOM,
MOXYTb MaTU MicCLe SK Y 3B9I3KY i3 CTBOPEHHSM LUTYYHMUX CXEM 3 METOH
00ilTV YWMHHMI NPAaBOBUIA MPUMNKC, @ MOXKYTb MONArATU Y BUKOPUCTAHHI
NporaauH y 3aKOHOAABCTBI. Pa30M 3 TMM, BBAaXAEMO, LLO 03HAKM 3N10B-
XXMBaHHA NPaBOM, BM3HAYeHi HA OCHOBI KpuTepiiB CHOPMYIbOBAHMX
BULLE CYLOBMX AOKTPUH, NPUTaMaHHi A9 NEepLIoro TMMy MOBEAiHKK.
BionoBigHO, HEraTMBHI HaCNigKM TakoX MOXYTb OyTM 3aCTOCOBAHi [0
NNaTHMKA NOAATKY Y TOMY pasi, AKLO NAATHUK BUXOAWTb 33 MeXi Ha-
[aHMX NpaB B 06xiA NpaBoBOi HOPMM, HAMarakYMCb HaaTH 30BHILLIHIO
dhopMy 3aKOHHOCTI CBOEI NMOBeAiHKK. Y cuTyaLii, KoM HasiBHa NpaBoBa
nporanuHa i NNaTHUK BUKOPUCTOBYE ii HA CBOK KOPUCTb, O3HAKM HEBIA-
MOBIQHOCTI MOro LisiHb CYA0BMM OOKTPUHAM «AiI0BA MEeTa», KCYTHICTb
Hag hopMOoI», «peanbHiCTb roCnofapcbkoi onepawii» TOWwo MOXYTb
6yt BiACYTHI. Y TaKOMy pasi MM BBAXKAEMO, LLO BiACYTHI niacTaBu ans
nepekBaniikauii rocnogapcbkux onepawii MAaTHUKIB, 3aCTOCYBaHHS
IHWMX MOAATKOBUX HACNIAKIB Y/ MPUTATHEHHS NAATHUKA A0 HOPUAMY-
HOI BignoBiganbHoCTi. TuM Binblue, WO BU3HAYEHUI Y NOAATKOBOMY 3a-
KOHOZABCTBI NPUHLUMMN Npe3yMnuii NpaBOMipHOCTI pilleHb NAAaTHUKIB
nofaTkiB NPsSIMO BCTAHOB/HOE HEOOXiAHICTb MPUMAHATTS pilleHb Ha KO-
pWCTb NAaTHMKA NOAATKY B pasi, KoM NpaBoBa HOPMA LOMYCKAE MHO-
XMHHe TnymadeHHs. [l. CaxHO 3a3Hauvae, Wo, 3M10BXMBaOYM UMM MNpa-
BOM Ha Mpe3yMMuii MpaBOMIipHOCTI BAACHMX pilleHb, MNAATHUK MOXe
YMWUCHO LWYKaTW KOAi3ii i NnporainHy1 B NOAATKOBOMY 3aKOHOAABCTBI 3
METOI 3MEHLUEHHS CyMM MOAATKY, WO NiAngra€e cnnati, abo HacTaHHS
iHWKX cnpuatnmMemx ong cebe nopatkoBux Hacnigkis [385, c.62]. Oa-
HaK MW BBAXKAEMO, LLO MparHeHHs MAaTHWKA MOAATKy OMTMMI3yBaTu
CBOE NOJATKOBE HABAHTAXXEHHS BUKOPUCTAHHAM NPaBOBUX KONi3il 6e3
NOPYLIEHHS Yn 00X0my iMNEPATUBHOrO NPUMMUCY HE BUXOOUTb 33 MeXi
NMpaBOMIpHOrO MOAATKOBOro MaaHyBaHHSA. H. TymaHyecki Haronouwye,
WO NPOrasvH1 B 3aKOHAX BMHWMKAKOTb, KONM 3aKOHOAABELb HE B 3MO-
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3i OXONWUTM BCIO CKNAAHICTb i 6AaraTOMaHIiTHICTb COLianbHUX BiLHOCKH
i 3a3panerigb po3pobuTK 3aranbHi NPaBoOBi HOPMK AN BCiX BUMALKIB.
Npw peryntoBaHHi ickanbHUX BIGHOCUH HUM AOMYCKAKOTLCS NEBHI Npo-
ranvHu (NpUMipoMm, Yepes nosiBy HOBMX NPeaMeTIB ONOAATKYBAHHS, He-
[OCTAaTHbO TOYHE OKpEeC/eHHs NpaB Ta 060B¥3KiB NAATHMKIB TOLLO), LLLO
[L03BONSIE NNATHMKAM MOAATKIB KOPUCTATUCS HELOCKOHANICTIO NOAATKO-
BOro 3aKoHopaBcTBa [421, c. 122]. Ha Hawy ayMKy, npobnemu, noB’a3aHi
3 HECNPOMOXHICTI0 3aKOHOAABLS CBOEYACHO Ta SIKICHO BPerynoBatu
NoAaTKOBI BiAHOCUHM, HE NOBMHHI BUPILLYBATUCS 3@ PAaXyHOK iHTepeciB
BMHHI Ta CMPOMOXHi 3a6e3ne4nTu HanexHe NpaBoBe PEryBaHHs, y
TOMY YMC/i BUKOPUCTOBYOUM 3406YTKM KOPUANYHOI HAYKK, agke B Ykpa-
iHi NPOBOANTLCS BENMKA KiNbKiCTb HAYKOBMX AOCAIAXKEHDb, Y pe3ynbrarTi
SKMX BHOCUTBCS Ayxe 6arato CAyWwHMX MPOMo3unLii Woao YAOCKOHA-
NEHHS NPaBOBOr0 peryntoBaHHS NOAATKOBUX BifHOCUH.
O6rpyHTOBYIOUM HEOOXiAHICTb 3aCTOCYBAaHHS MPaBOBMX AOKTPUH
K METOLY NPOTUAiT HE3AKOHHIM MiHiMi3aLii MOAaTKIB BUKIHOYHO Yepes
BiANOBIAHI CyAoOBi Npouenypu, Cif, pO3MISHYTU NMUTAHHS 3 BUM3HAYEH-
HAM HOPUCAMKLIT BUpiLLEHHS BiANOBIAHMX cnopiB. Ha cborogHi B Ykpa-
iHi chopMyBanacs ctana NpPakT1Ka, 3a KOK CNOpPH, SKi BUHUKAKTb Mpu
LbOMY MiX MNaTHMKaMM nogatkie i opraHamu [INC, po3rngnaioteca B
nopsaaky aaMiHiCTpaTMBHOIO cyaouMHcTBa. OgHaK CnekTp TakmMx Cnopis
[OBOJi BaraTorpaHHUI i, Ha XKasb, HE 3aBXAM BPaXOBYETbCS NPaBOBa
npuMpoaa BiAHOCKH, WOA0 SKMX BUHMKAE cnip. OgHa cnpaBa, KoM MU
Ma€EMO K/aCMYHMIA CMip 33 MO30BOM MIATHMKA NOAATKY NPO BM3HAHHA
NpOTUNPaBHUM MOAATKOBOrO MOBIAOMAEHHS-PILLEHHS, IKMA AiACHO BU-
HWMKAE 3 Ny6NiYHO-NPaBOBMX BiAHOCUH, BperynboBaHmx MK YkpaiHu. Ane
KOJIM MOEeTbCA MPO Chip WOoA0 3aCTOCYBaHHS HACMIAKIB HIKYEMHOrO npa-
BOYMHY, KOIM NPeAMETOM CMOpY € BU3HAHHA NPABOYMHY HEAINCHUM, TO
TYT Ny6MiYHO-NPABOBMI XapaKTep NPaBOBiAHOCMH AOMIHYE HE 3aBXAM.
Mig yac posrngaay TakMx CNopiB Cyau AOCNIOXKYOTb, 30KpEMaA, YM Mana
Micue rocnogapcbka onepawis, Y4 MaB MAATHWK MOAATKIB CaMOCTIM-
HY 4iNOBY MeTy Mpu ii 34iINCHEHHI, IKMIA AINCHMIA 3MICT rocnofapCbKoi
onepauii Towo, i TyT, 6€3yMOBHO, NEpEBaXatoTb rOCNOAAPCbKO-NpPABOBI

200



3.2.Tpobnemu 3acTocyBaHHS CyA0BUX AOKTPUH K KpuTepiiB fobpocosicHOi
noBeLiHKM NNaTHWKA NOAATKIB NPU 3A4iMCHEHHI NOAATKOBOIO MaaHyBaHHS

acnekTn. Ha Hawe nepekoHaHHs, y Takii cuTyauii Ma€ NpaBo Ha XMUT-
T9 i He no3baBneHa NOrikM AyMmKa, Lo Takoro XapakTepy Cnopu Kpalle
po3rna4atv B NOPSAKY roCcnofapcbKoro Yu LMBINBHOMO CYA0YMHCTBA.
Toi akT, Wwo no3nBayaMu B TakMX CMopax BUCTYNarTb OpraHu aep-
»KaBHOI NMoAaTKOBOI CNyXObuW, He Nepekpectoe Taky NO3uLLito, aaxe npu
BM3HAYeHHi MiABiAOMYOCTI CMOPIB i iX pO3MEXyBaHHI MiX aAMiHiCcTpa-
TUBHOIO Ta rOCNOAAPCLKOK HOPUCAMKLIEID BU3HAYaANbHUM Ma€E ByTu He
TiNbKM CYOEKTHMI cKnag, (y4acTb OpraHy LepykaBHOi Bnaau), a Hacam-
nepes npaBoBa NpMpoaa CNipHMX NPaBOBiIAHOCUH — NyBNiYHO-NpaBoOBa
yu npmuBaTHo-npaBoBa. Came Takuit nigxin obpas BepxosHuit Cya npu
PO3MEeXyBaHHI Pi3HMX KaTeropir Cropis, i Ha HaLWy AYMKY, IOFIYHO MOro
3aCTOCYyBaTM i 4O AOCNIAKYBAHMX HAMM KaTeropin crnopis.

Po3rngapatoum nuTaHHS NpO BM3HAYEHHS HOPUCAMKLIT (agMiHicTpa-
TMBHA UM rOCMOAAPCHKA) i NPO XapakTep CMipHMX MPaBOBIAHOCUH (ny-
6/1i4HO-NPABOBUIA UM NPUBATHO-NPABOBMI), HEOOXiAHO BpaxyBaTH, LLO
npegMeToM LOCNIIKEHHS Yy LbOMY BMMAAKY € TaKi KaTeropii, Ik HasiB-
HiCTb AiNOBOI MeTW, pO3YMHOI €KOHOMIYHOI MPUUYMHM MPU 34iIACHEHHI
rocnofapCbKoi onepawii, a TakKoX ouiHKa haKTUYHOro 3MiCTy rocnogap-
CbKOi onepaLii, BU3Ha4YeHHS ii CyTi Ta NpaBoOBOi NpMpoayM abo HASIBHOCTI
03HaK (PIKTUBHOCTI NPaBOYMHY, 39CYyBaHHS, Y1 Bigbynacs peanbHO roc-
nogapcbka onepauia um Hi. [peamMeToM fOCNiAXKEHHS TYT € Nepeaycim
He NoAaTKOBI BifHOCMHM, @ roCNoAapChbKi onepaLii Mix rocnogapoym-
Mu cyb’ektamu. Ak Haronowye [0.CaxHo, OCKiibkn 0OEKT 0ONoAaTKyBaHHS
CTBOPHETLCA, IK MPABUIIO, B iHWMX Pi3HOBMAAX CYCMiNbHUX BiAHOCKH —
LMBINbHUX, TOCNOAAPCHKUX, TPYLOBMX TOLLO, TO M BUMALKM 3/10BXUBAH-
HS NAaTHMKAMM NpW peanisadii ix NoAaTKoBOro 060B3Ky MakoTb CBOIM
IOPUOMYHUM [XKEepPEenoM 3/0BXMBAHHS Y HAa3BaHMX NPaBOBUX ranyssx,
i 4O TOrO > 3aCHOBAHI MepeBaXHO Ha AMCMO3UTUBHOMY MeTOfi npa-
BOBOrO peryntoBaHHs [385, c.73]. Lle npMBaTHO-NpaBOBMIA acnekT, KU
MOXe pO3rNaAaTmCs, Ha HaLy AYMKY, CyAaMU roCnofapCbKoi pUCIUK-
Lii. A onofaTKyBaHHS — Lie BXEe HACNigokK, noxigHe, e nyonivyHum iHte-
pec fepXXaBu BMMAMBAE 3 rOCMOAAPCHKOI AisIbHOCTI NIATHUKIB.

OTxe, HaMK OBI'PYHTOBAHO, WO, BCTAHOBMBLUM Yy HOPMAaX YMHHOIO
NMoJaTKOBOro 3aKOHOAABCTBA O3HAKM HeLOOPOCOBICHOI MOBEAiIHKM Ta
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MeXi MOAATKOBOrO NJaHyBaHHA Ha OCHOBI KpWUTEpIto iX BigNOBIAHOCTI
CyA0BMM [OKTPUHAM «[iNloBa MeTa», KCYTHICTb Hag (OPMOLO», «peasib-
HICTb rOCNOAAPCHKMX OnepaLii», 3aKOHOAABELb HAAACTb NEriTUMHOCTI
iX 3acTocyBaHHI0. Lle npusBeae i 4O YyTOYHEHHS NPaBOBOi NPUPOAUN LMX
[OKTPUH, agxe i3 HabyTTaM hopManbHOi BU3HAYEHOCTI ix MOXHa byae
po3rnapaTM SK NpaBoBi HOPMKM NPOTU 00xoAdy ONOAATYBaHHS, WO 3a-
KpinneHi y BiANoBigHMX mxepenax npasa (No4aTkOBOMY KOAEKCI), a He
TiNIbKM K CYAOBI LOKTPUHW. Y CyAOBiM NpaKTULI Li HOpMK ByayTb aeTa-
Ni30BaHi, OMOBHEHI Ta y3arasbHEHi Ha PiBHI MPaB0O3aCTOCYBaHHS.

3.3.MpaBoBa xapakTepucTUKa arpecMBHOro
NOAAaTKOBOrO NNaHYBAHHSA

3 ornapy Ha Te, WO OAHIE i3 OCHOBHMK O3HAK MOAATKOBOro nna-
HYBaHHS € MPaBOMIPHICTb, NOTpebye OKpeMoi yBarn M aHanisy Takui
NnpaBoBMI GEHOMEH, 9K arpecMBHe noaaTkoBe nnaHyBaHHs (AMM). Aii
NAATHUKIB NOAATKIB, IKi MatoTb 03Haku AlI, 3Haxo4aTbCsa Ha Mexi npa-
BOMipHOro NMOAATKOBOrO MaHYBaHHS, MPAMO HE MEPEXOASUMN L0 MEXY,
60 B iHWOMY BMMNAAKY, MPU HASIBHOCTI O3HAK NMPOTMUNPABHOCTI, BOHWN He
Mornn 6 po3rnaaaT1cs K oAMH i3 BUAIB NOAATKOBOIO MiaaHyBaHHS B3a-
rani i 4O HMX He Mir 61 3aCTOCOBYBATMCb BiANOBIAHMI TepMiH. Pasom 3
TUM, TaKoMy aBuLLy K Al npuTamMaHHi 03HaKM 3M10BXMBAHHS NPaBOM
3 60Ky NNaTHMKIB MOAATKIB, a iX NOBEAIHKA XapaKTepM3YETLCA HeLOOpoO-
COBICHICTHO.

Ak 3a3Havyae M. boHpapeHKo, CbOroAHi LOCUMTb MOLIMPEHO cepesn
NNaTHMKIB NOAATKIB € AiSNbHICTb, KA OPUAMYHO BiZANOBIAAE OYKBI 3aK0-
HY, OHaK 1l OCHOBHa MeTa — 3MeHLeHHS obcsriB HeobXifAHMX NOAATKO-
BMX BiApaxyBaHb, @ iIHKOMM HAaBiTb OTPMMAHHSA AOXOAY Ha NiACTaBi TakKMX
Lin. Y Hayui Ta MpakTMLi NOAATKOBOrO MpaBa 3yCTPiyvalTbCs AeKinbKa
Ha3B, WO XapaKTepu3yTb NOAIOHY AiSNbHICTL CYOEKTIB ONOAATKYBAH-
H4, cepen HUX: 06xia onopaTkyBaHHS, AlIT, Tak 3BaHi Cipi cxeMu Ta iH.
3rafiaHa aBToOpKa He B6a4ae NPUHLMMOBOI Pi3HMLi B iX 3aCTOCYBaHHI, 1
C/IYWHO BiA3HAYAE, WO Cy4aCcHA HayKa NOCTPaASHCbKMX KPaiH 3a3BMYal
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orepye NOHATTAM «00Xig 0noAaTKyBaHHA». HaTOMICTb y EBponeicbKoMy
3aKOHOAABCTBI OCTAHHIM YacOM B KOHTEKCTI noaibHoi AisnbHOCTI BCe
vacTiwe Maetbea npo AMM. JocnigHnug npunyckae, Wo akLeHTYBaHHS
yBarn came Ha Al ctanocs yepes 3Ha4YHy poab NOAATKOBOMO MAaHy-
BaHHS$, MOro po3BMTOK Ta YyCTasieHy NpakTUKy B EBPOMENCbKMX AepKa-
BaX, YHACNiAOK YOrO KOHTPOJOKYI OpraHu, HayKoBLi Ta MJATHUMKK NO-
[LaTKiB BBAXXalOTb AY>KE HEYITKOI MeXy MiX MOoAAaTKOBMM MIaHYBaHHAM
Ta 0bxomoM nogpatkie [77, ¢.58]. MNopiBHIOKOUYM KaTeropii «obxin ono-
patkyBaHHsa» Ta All, M. boHOAapeHKO pO3MEXOBYE iX, HAroMOLWYUH,
L0 3/T0BXMBAHHS NpaBaMM B NOAATKOBUX CMOPAX NOPOMXKYE OAHOYAC-
HO ABi MPOMiXHI KaTeropii — 06xin onogaTtkyBaHHS (6inbw NPUAHAT-
HWI Ans 06xoay BHYTPILLHBbOro 3akoHoaaBcTea) Ta AlM (xapakTepu3ye
3/I0BXMBAHHSA MDKHapOAHMMM NOJATKOBMMW yrodamw) [77, c.77-78].
Mu BBaXKAaEMO TakMM MOAIN AOCTAaTHLO YMOBHMM, agxke TepMiH Al win-
KOM NPUNHATHUI | AN XapaKTEPUCTUKM AiSNbHOCTI MNATHMKIB NOAATKIB
y Mexax OpHiei kpaiHn. OgHak Len acnekT AiMCHO He € NMPUHLMMOBUM.
Sk cnywHo 3ayBaxye M.boHaapeHko, Ha CborofHi B YkpaiHi nomibHi 3a-
YBAXXEHHS M AMCKYCii LWOA0 AOPEYHOCTI BUKOPUCTAHHS TIEI UM iHLWIOT Ka-
Teropii He BifirpatoTb CYTTEBOI PO M iCHYKOTb IULLIE B HAYKOBMX KONax,
OCKi/IbKM YKPATHCbKMM MOAATKOBMM 3aKOHOAABCTBOM Lii TEMWU 4YOMYCb
[0Ci 9BHO irHopytoTbCs [77, €.62]. binbl BaXNMBUM € BU3HAUUTH, YK
BMXOAMTb BiAMNOBiAHA NoBeAiHKa NAaTHMKIB NOAATKIB 33 MeXi npaBo-
MipHOro NOAATKOBOIO MJIAHYBAHHS, SIKi 1l OCHOBHI 03HaKu Ta 3acobu, ki
NpaBOBi HACNiAKM HACTAOTb ANS AEePXKABM i AN NNATHMKIB NOAATKIB, SK
e(PEeKTMBHO 3aXMCTUTK CYCNiNbHI iIHTepecK Bif, MOXANBUX 3N10BXMBAHb.

Yeara no Al Hag3BMYaAMHO BeMKa, afyKe 3M10BXMBAHHS CBOIMM
npaBaMu, BUKOPUCTAHHA HELOCKOHANOCTi 3aKOHOAABCTBA, MaHinysto-
BaHHS po36iXXHOCTAMM B MOAATKOBMX HOPMAX Pi3HMX LepyKaB, aKTUBHE
BMKOPUCTaHHS B Bi3HeC-CxeMax HWM3bKOMOAATKOBMX HOPUCAMKLIN Npu-
3BOAMTb [0 BENMYE3HUX BTPAT OtoaKeTiB 6araTbox KpaiH. Sk 3a3Havae
T.CKOpoMLLOBa, BU3HAYaOUM 3HAYHMI BMMB ONTUMI3aLii NOAATKOBOro
HaBaHTAXEHHS LWOAO PU3MKY HEAOOTPUMAHHS NOAATKIB, BCTAHOBAEHUX
TIEK UM IHWOK KPaiHO, T OLIHUBLUM CXEMM NOAATKOBOI OMTUMI3auii,
LLLO 3aCTOCOBYHOTLCS TPAHCHAL,iOHANbHUMM KOpMOpaLisiMu, MixXkHapoaHa
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opraHizauig OECP npuiwna Ao BUCHOBKY Npo HeobXigHicTb 6opoTbbu
3 TakuM siBuLeM, sk AMM. Moro BUHUKHEHHIO cnpuano pag dakTopis,
OCHOBHMMMU 3 SKUX € BUKOPUCTAHHS MIATHUMKAMMU BUrOA, HaLLiOHANbHO-
ro 3aKOHOAABCTBA Ta MIXXHAPOAHMX YMOB BefeHHs Bi3Hecy, HeBM3Ha-
YeHiCTb Mi>XHapOAHOro 3aKOHOAABCTBA Ta NPAaB0O3aCTOCOBHOI MPAKTUKM.
Came BMKOPWCTaHHS TaKMX HeJoNiKiB LAE MOX/IMBICTb MAATHMKAM No-
[LaTKiB OTPMMYBATU [OXiA, IKUI Y XKOLHIM i3 3a4itHMX B Yyrofax KpaiHi He
onoaatkoByeTbcs [390,c¢.111-112].

[ng npaBunbHOro aHanisy kateropii «AllM», ska HAMKW [OCNIOKYETb-
cA, HeOOXiAHO BU3HAUYMTHU ii 3MICT.

Ak Haronowye O. BatamaHtok, TepMiH «All» He Mae yiTkoro Hay-
KOBOrO BM3HAYEHHS, LLO MOXEe BWMKJIMKATU HETOUYHOCTI y WOro Cnpwui-
HATTi. TUM He MeHLUe, 33 OCHOBY B PO3YMiHHIi LbOro SBMLWA Cnig 6patu
epo3ito 6a3n onofaTkyBaHHS Ta NepeMilleHHs NpuMbyTKiB Koprnopawin,
SKi CTatOTb MOX/IMBMMM aB0 Yepe3 HasBHICTb MPOrasinH y B3aEMOSIi pi3-
HMX NOAATKOBMX CUCTEM, aB0 B AEesKMX BUNAAKAX — Yepes 3aCTOCYBaHHS
[IBOCTOPOHHIX nofaTkosux yrog, [86, ¢.154].

B.Mununis 3Beptac yBary Ha Te, wo y 2012 poui €Bponencbka Ko-
Micig 3anponoHyBana Bu3HayeHHs All, 332 SKMM Lel TepMiH BK/IOYAE
B cebe BMKOPUCTAHHS LUTYYHMX onepauii abo CTPYKTyp, @ TaKOX eKc-
nayaTtauito po3bixkHOCTEN MiX CUCTEMAaMWM OMOAATKYBAHHA 3 edeKToM
niapvBY NpaBMA ONOAATKYBAHHSA AEPXKAB — YIEHIB i NiACMNEHHS BTPATH
NoaaTKoBMX HaaxomoxeHb [303, ¢.83].

M. boHAapEeHKO 3ayBaXye, WO CTAHOM Ha CbOroAHi NoHATTS «AlM»
3ycTpivaeTbes B CaHkT-MeTepbyp3bkilnt aeknapauii nigepis G 20, pato-
BaHin BepecHeM 2013 p. (naparpad 5 CankT-lNeTepbyp3bkoi geknapauii
nipepis G 20, a Takox y PekoMeHpaLii €Bponencbkoi komicii 2012/772/
EC wopo AMM Big 6 rpyaHa 2012 p.). NpaBoBa kKoHcTpyKuis «AMl» Bu-
KOPUCTOBYETbCS TAKOX Y TekcTi npaBun BEPS, iHcTpyMeHTax Makoro
npaBa OECP ta €C gk 4iTKO He BM3Ha4yeHa KOHLEeMLisa B KOHTEKCTi 3a-
K/IMKIB O HOBMX PO3pO6OK i CKOOPAMHOBAHMX HAYKOBMX AiN. 3a3BUYal
AT onucyeTbCsa 9K BUA NOBEAIHKM TPAHCHALLiOHANbHUX KOPMOpaLi,
CNPSIMOBAHOI Ha 3HWXXEHHS CBOr0 MOAATKOBOTrO TAraps  06ymMoBneHO1
B3aEMOAIEI0 NOAATKOBUX MPABUA Y Pi3HMX topucamkuiax [77, c. 258].
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Ha nepekoHaHHs [1. CanaxoBoi, 0CHOBHO 03Hakot Al € Te, wo
iHCTPYMEHTMU, IKi BUKOPWUCTOBYOTLCS CyOEKTaMM rOCNOAAPIOBAHHS, € Je-
ranbHUMMU, ane Npu LbOMY He BiAMOBIAA0Tb MEPBMHHUM HaMipaM 3aKo-
Hopasug [381, c.109].

C. bpexoB po3rnaaae Al gk ocobanBmiA BMA, NOAATKOBOIO MiaHy-
BaHHS, LLLO MAE HA MEeTi OTPUMAHHS Pi3HOrO poay NOAATKOBMX Mepesar
yepes BUKOPUCTAHHS NPOranuH, He[oMiKiB OgHIE abo feKinbkox noaat-
KoBux cuctem [79, ¢.108].

3a Bu3HauyeHHaM H. Hosuubkoi, Al gBnse coboo nepeMilleHHs
nNpmnbyTKiB KOMMNAHIIMX B HU3bKOMOAATKOBI KOPUCAMKLIT 3 METOK 3MEH-
WeHHS CnaaTM NoAaTKoBMX 3000B%3aHb i BiOHOCWMTBCS [0 CTpaterii
NMoJaTKOBOro MiaHyBaHHS, sika nepenbavae ekcnayaTauito NporaamH i
HeBiAMOBIAHOCTEN MOAATKOBOrO 3aKOHOAABCTBA A5 LWITYYHOro nepe-
MilleHHs NpubyTKy 4O NOAATKOBMX HOPUCAMKLIN, B SKMX BiACYTHE abo
HeBenvKe NoaaTKoBe HaBaHTaxeHHs [280, c.66-67].

M. bogHapeHko BusHauvae All gk aii nnaTHWKa NoAaTKiB, XxapakTep-
Hi BMKOPWUCTAHHAM NpaBMA OOHOYACHO AEKiNbKOX MOAATKOBMUX HOpUC-
OMKLIA, @ TAKOX MiXAEepXKaBHUX Yrof, pe3ynbTaToM SKMX € OTPUMaHHS
HeHaneXHoi NoaaTKoBoi BUroaM abo HecnnaTa HeobxigHWX MOpATKO-
BMX nnatexis [77,c.79].

0. HoBik BBaxae, WO NOAATKOBE NNAHYBAHHS € arpeCcUBHUM, KOIU
LN 3HWKEHHS NOAATKOBOIO HABAHTAXKEHHS BWMKOPMUCTOBYIOTbCS He-
[OCKOHANOCTi NOAATKOBUX CMCTEM Pi3HMX KpaiH. YacTo BMKOPUCTAHHS
TaKUX NPOranuH LAE MOXJ/MBICTb OTPUMATU AOXiA, IKMI Hi B OOHIN i3
3a4iHMX KpaiH He MifAaeTbCca onoaaTkyBaHHIo [279, c.72].

Taki BU3HAYEHHS HAM BMAAKOTLCS HEMOBHUMM, aAXKe B HUX HE BifO-
H6pakeHa ofiHa 3 0CHOBHMX 03HaK Al - Hego0BpPOCOBICHICTb Ta 3/10BXMU-
BaHHSI NMPaBOM NAAaTHMKOM nogatkiB. Came Wi 03HAKM CTBOPHOKOTH PO3-
MEXYBaHHS MiXK arpeCMBHUM Ta 3BUYANHMM NOAATKOBUM MIAHYBAHHSM,
npv LbOMY BiACYTHICTb MPSIMOrO MOPYLUEHHS MPUNUCIB 3aKOHOA4ABCTBA
Bigmexxosye AlM Big NogaTKOBOro NpaBoOMNOpPYLUEHHS.

Ha nymky O. BataMaHtok, y Mipy po3BUTKY iHPOPMALLiIAHMX TEXHOSO-
Fiv | TPAHCKOPAOHHOMO CMiBPOBITHULTBA, @ TAKOX 3 YpaxyBaHHSM TOrO,
wo AMM 1opuaMYHO He € NopyLUeHHSM NOAATKOBOro 3aKOHOAABCTBA, a
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JMlLe BapiaHTOM BMKOPUCTAHHSA MOro HETOYHOCTEN, MOAATKOBUM Opra-
HaM CTaE BCe cknagHiwe igeHtTudikysatn nposisu Al [86, c.153-154].
t0. MenbHUK BKa3ye Ha Te, L0 OCHOBHA BiAMIHHICTb MiX NOAITUKO
AlM Ta 3aKOHHMM MOAATKOBMM MaHYBaHHSAM Monsrae B Tomy, wo Allf
OXOTJII0E MOBELIHKY, Ika MOxe BYTu 3aKOHHOI0, ane CTaBWTb Nif, 3arpo-
3y iCHYBaHHS MOAATKOBOI CMCTEMM Yy MEBHOMY CTaHi i MigpuBaE QyH-
[aMeHTaNbHWUIA NPUHUMN CNPaBeaIMBOCTI NOAATKOBOI cMCTeMU. Y TOM
4ac gK 3aKOHHe NOoAATKOBE MIAHYBAHHS € pillEHHAM NIAaTHMKA NOAATKIB
BMKOPUCTOBYBATU HaMKpaLLMI WASX BIANOBIAHO 4O 3BMYAMHOI AiN0OBOI
NPaKTUKMK, LLO He PO3MSAaETbCA K NPOTU3akoHHa [261, ¢.129-130].
Biomexosytoum AlM Big yxuneHHs Big onogatkysaHHs, O. Cywkosa
3BEpTAE YBary Ha Te, WO METOAM MiHiMi3auii nodaTkis, 3aNeXHO Bif iX
KOMOIiHaLii Y KOHKPETHI CXeMi Ta CTyMeHs «1eranbHOCTi®», MOXYTb OyTH
KnacudikoBaHi SK iHCTpyMeHTV abo yxuneHHs Big onoAaTKyBaHHS, abo
AIM. Takoxk Le po3MexyBaHHS MeTOAIB MiHiMi3aLii NoaaTkiB 3anexuTb
BiA piBHS (BiACYTHICTb ab0 MiHiManbHMIM piBeHb) (iHAaHCOBOI BiANOBI-
[anbHOCTI NIATHUKIB NOAATKIB, WO nNepesbavyeHa 3aKOHOLABCTBOM LLOJ0
KOHKPETHOro BMAY NOAATKOBOI MNOBEAHKM. SIKLLO 06paHmiA MAAaTHUKOM Mo-
[aTKiB MeTo[, (CxeMa) MiHiMi3auii nofaTkiB He nepeabayac 3aCToCyBaHHS
[10 HbOTO WTPAdHUX CaHKLLIM (IHWKMX 3ax0AiB 3 BOKY KOHTPOOKUMX Opra-
HiB) abo X piBeHb MiHIMaNbHUM, TO BOHW BIAHOCATLCS A0 MPAKTUKM CaMe
AN [409, c.119]. Ha Hale nepekoHaHHS, TaKUI KPUTEPIN PO3MEXYBAHHS
npoTunpasHoi noseaiHku i Al, sk diHaHCOBA BiAMOBIAANBHICTb, € HELO-
CTaTHIM, afixe Mo-nepLue, 3a NPOTUNPABHI Aii NIAaTHUKM NOAATKIB MOXYTb
NPUTArATUCS | [0 iHWKWX BUAIB OPUAMYHOI BiANOBIAANBHOCTI (@AMiHICTpa-
TUBHOI ab0 KpMMiHANbHOI), @ NO-Apyre, CNiPHO € Te3a BKasaHoi Aocnia-
HULLI NPO Te, LLO NPW MiHIManbHOMY piBHI WITPAHMX CaHKLM AiT nAaTHMKA
noaaTKiB MatoTb 03Haku came Alll1, a He NOAATKOBOrO NPaBOMOPYLUEHHS.
BopoHouac AN picHO He MOXHa OTOTOXHIOBATK i3 MPOTUMPABHOHD
NoBeAiHKOK NNATHMKIB NOAATKIB. 30KpeMa, B YKpaiHi HabyB cMCTEMHO-
ro Xxapaktepy Takui Bup, 3n10BXMBaHb 3 M1B, 9K «CKpyTKU», Yyepes siKi
Hego0bpOCOBICHI MNATHMKKM NOAATKIB, MalOUM NMOAATKOBUIM KpeauT BHAC-
NiooK BUPpOBHULTBA, NpMADAHHA UM iIMIOPTY TOBApPiB, NPOAAIOTb TOBapH
3a roTiBKY, @ MOTIM CYMM NOAATKOBOrO KPeauTy BMKOPUCTOBYHOTb AN
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HalaHHS HE3aKOHHMX NOAATKOBMX BUIOA iHWWMM MIAaTHMKAM MoAaTkis,
odopmnsitoumn GiKTMBHI rocnoaapcbki onepadii. Taki 4ii He MaoTb HiYvo-
ro CNiNbHOrO 3 NOAATKOBUM MIAHYBAHHSAM, HABiTb arpeCcUBHUM, OCKifb-
KM MatoTb SIBHO NMPOTMNPABHUIM XapakTep, y BinbWwocTi BUNaaKiB 3 03Ha-
KaMu KPUMiHaNbHUX NMPaBOMOPYLUEHb.

Cnocobu ATl, gKi BUKOPUCTOBYHOTLCS Y HALLiOHANbHIM Ta CBITOBIN
npakTuLi, gy>e pi3HOMaHiTHI. Sk 3a3Ha4ae C. bpexos., cxemu AlM, wo
MOXYTb peani3oByBaTUCb SK Ha BHYTPILIHbOAEPXKABHOMY, TaK i Ha MiX-
[lep>XaBHOMY PiBHAX, BHACNIAOK KOMBiIHYBAHHS TEXHIK Ta iHCTPYMEHTIB
MiHiMi3aLii, NOCTiIMHUX 3aKOHOA4ABYMX HOBOBBEOEHb, MalOTb TEHAEHLLT
[0 MOCTIMHOrO OHOBJIEHHS Ta € HECKIHYEHHMMM B nepcnekTuBsi. Bigno-
BiOHO MUTaHHA BUABNEHHS cxeM Al € oAHWMM 3 HaWCKNAAHIWKMX 3a-
BAAHb A5 HALOHANbHUX MOAATKOBMX BifOMCTB, IKi iM HEOBXiZHO BUpI-
LYyBaTV NPAKTUYHO CAMOCTIMHO 3@ PaxXyHOK PO3BWUTKY BIACHUX CUCTEM
MOHITOPUHIY 33 AiANbHICTIO NIATHMKIB NoaaTkis [78].

Harnbinblw LWIMPOKMI IHCTPYMEHTapiii MOXe 3aCTOCOBYBATUCS MpU
30iMCHEHHI MiXXHapO4HOro MOAATKOBOro niaHyBaHHS. MNpu LbOMY 0f-
HWUM i3 OCHOBHMX, HaMbINbW MowmnpeHnx i edbekTnBHUX cnocobis Al
6yno i 3aNUWAETLCA BUKOPUCTAHHS HU3bKOMOAATKOBMUX HOPUCAMKLIN. Ha
[yMKy B.HoBuMLbKOro, MiHiMi3aLis MOAaTKOBOr0 HAaBAHTAXEHHS € OfHi-
€10 i3 OCHOBHMX LiNel BUKOPUCTAHHS HM3bKOMOAATKOBUX HOPUCOMKLIN
y rocnofapcbkux onepauiax. BoHa moxe 6yTn 9K onTMMi3aLi€eo noaat-
KOBOTO HaBaHTAXEHH$, TOOTO BUKOPWUCTAHHS 0COBNMBUX NepeBar H13b-
KOMOAATKOBUX HOPUCAMKLIN Y paMKaxX 3aKOHHUX METO[iIB 3MEHLUEHHS
noaaTkoBMX nnatexis, Tak i All1, ike WWpOKO BUKOPUCTOBYE MOX/IMBO-
CTi KOMMNaHi-nocepeaHuKiB AN NPUXOBYBAHHSA (AKTy BUKOPUCTAHHS
HWM3bKOMOAATKOBUX FOPUCAMKLLiA, 0CO6IMBO ODLLOPIB, Y rOCMOAAPCHKMX
onepawisax i LO3BONSE OTpMMYBATH A0AaTKOBI NpunbyTkm [281, c.64-65].

H. HoBuubka ogHUM i3 cnocobis AMIM Ha3MBa€E NoaaTKoOBY iHBEPCitO
- npouec peiHKOpnopaTu3auii TPaHCHALIOHANbHOT KOMNaHii 3 MeTo
CKOPOYEHHS MOoAATKOBOro HaBaHTAXKEHHS. K 3a3HaYa€ BKa3aHa aBTop-
Ka, B YMOBaX NPUCKOPEHHSA rnobani3auiiH1x NnpoueciB, 3MiHHETbCA MO-
TUBALS NPOLLECiB 3IUTTA M NOMMHaHb. JKLLO paHile OCHOBHUMM Lifis-
MM Takux yrog, 6ynn oTpMMaHHS eKOHOMIi Bif, MaclwTaby, po3LMpeHHS
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puHKiB 36yTy abo NobyaoBKM NMOBHOIO LMKy BUPOOHMUTBA, TO B AAHMIA
4ac cepeq, BaroMux NpUYMH LAHUX MPOLLECiB BAPTO BUAIMUTHA 3MEHLLEH-
HS NOOATKOBOrO HaBaHTAXeHHs. TpaHCHaWiOHanbHI Kopnopauii nova-
M BUKYMOBYBAaTM He 30BCiM CyMiCHi Bi3HeCH 3 MeTol nepeMilleHHs B
6inbll cnpuaTAMBi NoaaTkoBi opucamnkuii [280, c.67].

3a cnoBamn M. BoHOApeHKO, iHWWM PO3MOBCHOIXEHUM BUAOM
3MEHLUEeHHS NIAaTHMKOM NnoAaTtkiB 06csary cBOro noaaTkoBoro 060B’ 3Ky
€ YHUKHEHHS CTaTyCy NOCTIMHOrO MpeacTaBHMUTBA 0cobamu, WO npo-
BaAATb AiSNbHICTb HA TepuTopii YKpaiHW. 3a3HayeHui cnocib, Ha aym-
Ky aBTOpPKM, MOXHa BigHecTn fo knacuyHoro crnocoby ArM [77, c.96].
JocnigHnus TakoX Haronowye, Wwo okpeMmMM HanpsMkom Al MoxHa
BBAXATW LiSNbHICTb 0COOM, CNPSIMOBAHY Ha MPUXOBYBAHHA YM 3MiHY
cTaTycy beHediuiapHoro BnacHuka. 3 oaHoro 6oky, Taki Aii cnpsmMoBa-
Hi Ha NPWXOBYBAHHS iHDOPMALIi Npo GaKTUYHOrO BUrO4OOTPUMYBAYA
BiA, AiSNbHOCTI KOMMAHii, @ 3 iHWOro — BOHM MOXYTb MaTW Ha METIi CKO-
poyeHHs 0co0b0K0 CBOIX NOAATKOBUX 000BA3KiB. TpannsatoTbCs BUNALKMH,
Konu ocoba NoEHYE Ha3BaHi enemMeHTH [77, c.94].

C. bpexoB BBaxae, WO Hanbinbwi BTpatn Al y CBIiTi PopMytOTb-
CS NepeBaXXHO 3a PaxXyHOK MPaKTMK MepemileHHs 6opry, onepadin 3
HeMmaTepiafibHUMKU aKTUBAMM Ta IHTENEKTYaNIbHOK BACHICTIO, @ TAKOX
TpaHcdepTHOro uwiHoyTBopeHHs [79, ¢.108].

Cnig 3ayBaxuTu, Wo nowmnpeHum cnocobom AlI Moxe BBaXKATUCS
MeXaHi3M BUMKOPUCTaHHS TpaHCHEPTHOrO LiHOYTBOPEHHS, KONW PO3MMU-
Ba€eTbCs 6a3a onopaTKyBaHHS B KpaiHi BUHMKHEHHS 0BEKTY onoaaTky-
BaHHS BHAC/MILOK 3aCTOCYBAHHA LiH HA TOBapu Yu MOCAYMH, 9Ki He BiA-
MoBifalOTb PiBHIO PUHKOBMX, Y onepawisax i3 noed3aHMMu ocobamu, a
TaKOX i3 CyOEKTaMM 3 HU3bKOMOAATKOBUX HOPUCAMKLLIN.

ICHYE Lie Benuka KinbkicTb iHWKUX cnocobis All, yacTuHy 3 gkumx, 30-
KpeMa TUX, WO BUKOPUCTOBYIOTLCS Y MiXKHAPOAHIN eKOHOMILi, M1 po3-
rNsSiHEMO Binbl AeTanbHO B HACTYMHOMY pPO34ini.

Akwo ouiHtoBaTM Hacnigku AMMM, To ANg NAaTHKUKIB NoAaTKiB Le
CTBOPIOE CYTTEBI NepeBaru Ta 3Ha4YHy EKOHOMII NMOAATKOBMX NIATEXIB,
O[LHaK 3 TOYKM 30pYy iHTEpeCiB AepaBu Lie NpU3BOAUTb A0 ICTOTHUX Bto-
[DKETHUX BTPaT.
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0. BatamaHtok HaronoLwye, wo BukopuctaHHa Al mMae Taki Hera-
TUBHI HACNiAKM ON9 eKOHOMIKKM KpaiH €C:

- nepeMilleHHs npubyTKiB 3 OAHiei KpaiHu-uneHa €C o3Hauae
BTpaTy 6a3n onofaTkyBaHHA AN iHWOI, a AN19 COK3Y 3arajioM —
OYeBWMIHI BTPATV NOAATKOBUX HALXO[KEHb, HABITb 338 YMOBM OT-
PUMaHH$ BUTiL OKPEMUMU KpaiHamu;

— BMHWKHEHHSI HecnpaBen/MBOI MOAATKOBOI KOHKYPEHLiT Mix
KOMMAHIIMK, SIKi YHUKAKTb CNAaTM NOAATKIB, @ TAKOX iHLUMMM
nianpUEMCTBaMMU;

— A, Wwo 3aiMcHI0ETbCS BaraToHaLiOHaIbHUMKM KOPMOPALLiSIMU, He-
raTMBHO BMJIMBAE HA 3arasibHUIA MOPANbHUI AyX NNATHMKIB NOAAT-
KiB: YaCTMHA NNATHUKIB, IKa BUKOHYE CBOI NOAATKOBI 3060BM3aHHS
i cnnavye nomatku, cnpuimatote npossu Al 9k nopyLleHHs co-
LianbHoro gorosopy. Hepo6poCcoBiCHICTb OQHMX MAATHWKIB MOXe
CMOHYKATU iHLWMX NPUNUHUTU AOTPUMAHHS BIACHUX MOAATKOBMX
30008B%3aHb. binbLe Toro, BTpata NoAaTkoBUX HAaAXOOXKEHb BHAC-
NifgoK GyHKUioHyBaHHSA MexaHi3my AlIT Moxe Npr3BECTU A0 3HM-
YKEHHS 06CAriB BUAATKIB Ha OCBITY Y OXOPOHY 340POB4, WO SiMLe
NOCUAKTb COLLiaNIbHY HEPIBHICTb i Y NOAAMNBLIOMY MOXe NPOSIBUTUCS
Y 3pOCTaHHi piBHS CoLianbHOro HeBroBoneHHs [86,c.155] Cnig Ha-
rONOCUTMU, L0 TaKi X caMi HeraTMBHI Hacnioku AMM Moxe MaTu He
TinbkM ang kpaiH €C, a i1 4Nns iHWKWX KpaiH, y ToMy uncni i1 YkpaiHu.

Ha gymky O. HoBik, mianp1MeMCTBa, SIKi BUKOPWUCTOBYHOTb TEXHIKM
ATM, GaKTMYHO MatoTb MEHLUMIA PiBEHb MOAATKOBOrO HAaBaHTAXeHHS. Y
pe3ynbTaTi WTYYHO 3HWXKYETbCS KOHKYPEHTOCMPOMOXHICTb CYyMIHHMUX
NNaTHMKIB NOAATKIB, 4eDOPMYIOTbCS MEXAHI3MU KOHKYpEHLLi B eKOHO-
MiLLi, NOTipLUYOTLCS YMOBM 419 3aM04aTKyBaHHSA HOBOMO Bi3Hecy, WwTyy-
HO 3HMXYETbCS KOHKYPEHTOCMPOMOXHICTb Bi3HEC- NpPOoeKTiB 3a y4acTi
nepxasu. [owmnpeHHs cxeM BeaeHHs Gi3Hecy y Takuit cnocib npu3Bo-
AnTb 00 aedopMalin Ha diHaHCOBMX puHKax [279,c.72].

C. bpexos Haronowye, wo AlM € npobnemoto ana H6araTtbox Kpa-
iH CBIiTYy, WO NPWM3BOAMTb A0 CYTTEBOrO HELOOTPUMAHHS OHOIKETHMUX
HaoXOMKeHb Y BUIMALI NOAATKiB, 3arasoM YCKIALHIOE €KOHOMIYHWUM
PO3BMUTOK KpaiHW, 3HMXKYE edeKTUBHICTb BMKOHAHHS OEPXXaBOK CBO-
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ix dyHKUIW. Ha cborogHi, 3 ornagy Ha piBeHb PO3BUTKY MiDKHAPOAHMUX
€KOHOMIiYHMX BiLHOCWH, MepeMilLeHHs ToBapiB Ta QiHAaHCOBUX pecypciB
MiX KpaiHaMW, CTa€ HEMOXJIMBUM BUpilleHHs npobnem Al nuwe B
OKPEeMO B34Tii KpaiHi 6e3 HanaromkeHHs eheKTUBHOI CUCTEMM B3AEMO-
Lii MDDX KOHTPO/OKYMMUM OpraHaMu pisHMUX KpaiH Ta HafLep>XKaBHUMMU
iHCTUTYUiAMKM. TakoX Le noTpebye cnifbHOT METOLO0MOriT TPAKTYBAHHS
NoLaTKOBMX HOPM Ta KOOPAMHOBAHOMO 3afisiHHS MeXaHi3MiB npoTtuaii
AIM [79, c.109]. 3rapaHunii AOCAIAHMK CNYWHO BiA3HAYAE, WO CUCTEMA
npotuaii cxemam Al He Moxe 6yTM edekTMBHOK 6e3 34aTHOCTI iX
MOHITOPUHTY, ineHTUdIKALIT Ta NPOTUAIT SK HA MiXKHAapOAHOMY, TaK i Ha
BHYTPIiWWHbOMY, Aep>KaBHOMY piBHAX. OTXXe, B OCHOBi MOHITOPUHIY Ma-
0Tb nexaTu ingukatopw AN, Wo xapaKTepHi SK AN MiXKHAPOAHUX, TaK
i a@anToBaHUX L0 OCOBMMBOCTEN BIiTYM3HAHOIO 3aKOHOOABCTBA CXEM
MiHiMi3auii nogatkis. O4HMM 3 KJIKOYOBMX MUTaHb MPW BNPOBALXKEH-
Hi Y BITYM3HSHIW NpakTWLI NOAATKOBOro afAMiHICTPYBaHHS MEXaHi3MiB
npoTuaii 3actocyBaHHs cxem Al € npaBunbHa igeHTMdiKauiga 3acto-
COBYBAHMX MJIATHMKAMM CXEM MiHiMi3aLii MOAAaTKOBOro HaBaHTAXEHHS
Ta BignosigHa ix npaBoBa knacudikauia. Taka ineHTMdikauis € Heob-
XilHOK nepefyMOBOH e(PEeKTUBHOrO aaMiHiCTpyBaHHsa pusumkis Al
Ha BCiX eTanax noAaTKoBOro KOHTPO/ — NoMepefHbOoro, NOTOYHOro Ta
HacTynHoro [79, ¢.110].

MNpaBunbHa i cBOeYacHa igeHTMdikauis cxem AlM gacTtb MOXK-
BiCTb 320€3ne4nTn HanexHe pearyBaHHs 3 60Ky fep>kaBu Ta LONOMOXe
nonepeamTy abo NPUHANMHI WBWAKO YCYHYTU HEFATUBHI HACNiAKM.

Sk 3a3Havae 0. BatamaHtok, ypag €C 34ilCHMB Kinbka KPOKiB ANs
6opoTbbu 3 AlM, 30kpema npuiHaB y yepBHi 2016 poky [dupekTusy,
CNpsSIMOBaHy Ha 60OpOTbOY 3 yXMNeHHAM Big onoaaTtkyBaHHS (Anti-Tax
Avoidance Directive - Inpektusa €C (EU) 2016/1164), ska nepenba-
YA€ 3aNPOBaMKEHHS 3aX0AIB WOA0 MOA0NAHHA HACNIAKIB 310BXMBAHHS
NNAaTHMKAMM NOAATKIB pO36iXKHOCTAMM B ONOAATKYBAHHI BiAMNOBIAHO [0
33aKOHOAABCTBA ABOX abo Binblue topucamkuii. OkpimM npasuna ribpua-
HUX HeBignoBigHocTel, us AMpeKTUBA TAKOX MiCTUTb M9Tb 060BI3KOBUX
[10 3aCTOCYBaHHS 3aX0AiB AN BCiX AepxaB-uneHiB €C 040 3aranbHUX
dbop™M arpecnBHOro NOJATKOBOMO NAAHYBaHHS, @ CaMe:
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- MpaBWIO KOHTPOJIbOBAHUX iHO3EMHMX KOMMAHIM, MOK/MKAaHE
3abe3neunTn 3apaxyBaHHS OOXOAIB iHO3EMHMX KOMMAHIM, aKi
KOHTPOJIOIOTLCS pe3nieHTamMu, y OXi4 LMX pe3naeHTiB Ans Li-
nel onofaTKyBaHHS;

- 06MeXeHHs1 06MiKy BiACOTKIB 3@ MO3MKaMM — HakNaLaHHS 06-
MEXEHHS Ha CyMy BifACOTKIB, SIKy NJAaTHMK MOAATKIB MAE MpaBo
BiApaxoByBaTK 3a NO3MKaMM 3 NOAATKOBOI 6a3u NpoTarom no-
[ATKOBOro nepioay;

— 0MNOAaTKyBaHHS NMPU «BMXOLi» 3-NiA NOAATKOBOI HOPUCAMKLII, ¥
BMMAAKY, KOMM KOPMOPATWMBHI MNATHUKM MOAATKIB 3MEHLLYHTb
NOAATKOBI 3000B3aHHS WASXOM 3MiHM MOAATKOBOMO pe3naeHT-
CTBa Ta/abo nepeMilleHHs akTMBIB BMKJIOYHO 3 MeTow ANl

- 3arasibHe MpaBWIoO NPOTM NOLATKOBMX 3/T0BXMBAHb — CMPAMO-
BaHE Ha YCYHEeHHs MPOrajuH y HauioHaNbHOMY MOLATKOBOMY
33aKOHOJABCTBI, IKe LO3BOJIIE NOAATKOBMM OpraHam 3anobiratu
HenpaBOMipHOMY 3aCTOCYBaHHI0 ninbr [86, ¢.154-155].

Ha nymky C. bpexoBa Ta B. KopoTyHa, He MeHL BaXK/IMBUM B iHCTU-
TYLiHOMY CTaHOBMEHHI cuctemu npoTuaii AlM € HeobxigHiCTb ynpoBa-
[DKEeHHS cnevuiafibHUX MPaBua NPOTU YHUKHEHHS Bif ONOAATKYBaHHS, SKi
MatoTb OyTM chOpPMyNbOBaHi y BUINAAI NOAATKOBMUX AOKTPUH Ta MPaBu
BM3HaHHS yroa, GiHaHCOBO-rocnoAapCbKmnx onepawin, CTPYKTYpHUX ne-
peTBOpeHb TakMMM, WO He BiAnoBifaloTb NOAATKOBOMY 3aKOHOLABCTBY
i € AMM. Taki NnpaBmna MakTb CTaTU aHANOrOM BiAMOBIAHMX 3araibHUX
Ta cnewianbHUX NpaBua NPOTU YHUKHEHHS Big onoaaTtkyBaHHs (GAAR Ta
SAAR), gki 3acTtocoBytoTbcs B kKpaiHax €C ta OECP npu po3rnsai cnpas
040 MiHiMi3auii nofaTKiB, KOMM iHWI NiAXOAM Y BU3HAYEHHI NMpaBub-
HOCTi 0NOAaTKYBaHHS He MOXYTb 6yTH 3acTocoBaHi [78].

[.Craponyb cTBepAXyE, Wo HavBaxaumBiwe micue y 6opoTobi 3 A1
Ta YXUJIEHHAM Bif, CNIATM NOAATKIB 3aMMA€E MiXAEPXKaBHUIA OOMIH iH-
dbopMaui€ro, OCKiNbKM Li AiT HanbinbWw MOXAMBI 3@ BiACYTHOCTI Mexa-
Hi3MiB OTpUMaHHg iHdopmalii Big iHo3eMHux cybekTis [400, c.123].

Ak 3a3Havae B. [unnnis, 0O4HUM i3 KNHOYOBUX IHCTPYMEHTIB € npa-
BMNa po3kpuTTa iHbopmauii (disclosure rules), skuit MOxe cnpuaTi no-
[aTKOBMM OpraHaM BUSIBNATM NIATHUKIB NOAATKIB Ta KOHCYNbTAHTIB, SIKi
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3pincHooTb AMM. PanHe BuasnenHs AlI nicns Moro peanisauii 4o3Bo-
NSIE NOAATKOBUM OpPraHaMm LUBMAKO NPUIAMATU KOHKPETHI NpaBuia npo-
TW YHUKHEHHS ONOJATKYBaHHS, 3 MeTO 3abN0KyBaTH AaHy CXeMy i Bif-

O. Hosik 3BepTae yBary Ha Te, WO Aeski KpaiHW BCTAaHOBWAWU OCO-
61MBUIM peXXMM BiAMNOBIAANBHOCTI NOAATKOBMX NOCEPEAHUKIB 3a Aii, Big-
HeceHi go AlMN (Asctpanis, KaHaga, Hoea 3enaHgis). Cnektp 3axoais
BiANOBIAANBHOCTI NPU LbOMY AOCUTb LWMPOKWIA: Bif, LMBINbHO-NPaBOBOI
(cTocoBHO nMnaTHMKa NoAaTkis) 40 npodeciinHoi auckBanidikauii. 3Bu-
YyaliHo, LitoTb i 3arafibHi 3aX04M BiANOBIAANbHOCTI 3@ 310BXMBAHHS Npa-
BaMM BiANOBIAHO A0 3aKoHOAaBCTBa [279, c.75].

OkpeMo cnif, 3ynuHMTUCA Ha nuTaHHi npoTuaii Al B YkpaiHi. Ak
3a3HavatoTb C. bpexos Ta B. KopoTyH, 3aranbHuii xapaktep poboTtu no-
[ATKOBMX OpraHiB YKpaiHu Wwofo NpoTuaii MiHiMi3auii mopaTkis, BKO-
yatoum Hanpam npotuaii AN, HauineHWn Ha NOA0NAHHA HACNIAKIB (K
NpaBuio, Lie «KBEPLUMHA alcbepry»), a He Ha YCYHEHHS NMPUYMH, WO NpU-
3BOAATb A0 TaKOro CTaHy. Jluwe B TMX BMNAAKaX, KONU BUKOPUCTAHHS
NAAaTHUKAMM MOAATKIB A03BOMIEHUX IHCTPYMEHTIB MiHIMi3aLii nogaTkis
nepexoamTb YMOBHY KPUTUUYHY MEXY — YPSAOM 3A4iIMCHIOITHCS Cnpobu
KOpeKLii BiANoBiAHMX 3aKOHOAaBYMX HOpM. OfHOYACHO 3 UMM BUMHMKAE
CYCNiIbHUI pe30HaHC, CNpOTMB abo N0BICTCbKMI BNAMB Ha Taki HOBO-
BBEAEHHS, BHACNILOK SKMX KOPUTYBaHHS MPaBuS He NpOBOASATLCS, Bif-
KnaparTbcs abo MaroTb KOMNPOMICHY GOpMY, L0 He NiKBiAYE IHCTpY-
MEeHT MiHiMi3auii B NoBHiN Mipi [78].

3rapaHi HayKOBLi BU3HAYakoTb TaKi 3arasibHi nepegymMoBu epekTuB-
Hoi npoTtuaii AMNM B YkpaiHi:

- BM3HaueHHs npotuaii AT sk ocobanBoro HanpsiMy NOAATKOBOI
MONITUKM 3i CTBOPEHHSIM BiANOBIAHOr0O HOPMATUBHOIO Ta iHG-
pacTPyKTypHOro 3abe3neyeHHs;

— BpaxyBaHH$ MiXXHapOAHOro AOCBiAY Ta KOOPAMHALLA LM 3 npo-
™aii AMNM 3 HapaepxasHuMu iHcTUTyUisMu (OECP, OOH, €0);

- 3abe3neyeHHs KepoBaHOCTI pusmkamu y cdepi AlM [78].

3 ornsgay Ha CKIAAHICTb Ta BAXX/MBICTb 3a3Ha4YeHOoi npobnemMu nu-
TaHHI0 NPaBOBMX 3acobiB 3axmcTy NybniyHMx iHTepecis Big Alll, gki 3a-
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CTOCOBYHOTbCA Y CBITOBIM NpakTuLi, HAMK Byae NpuaineHo okpemy yeary
B HACTYMHOMY po3Sini.

Mwu nigTpumyemo nosuuito O. HoBik, aKa Haronowye, Wwo pesynbsra-
TUBHICTb 3aMpOBaf)KEHHS TaKMX MexaHi3MiB Moxe OyTu 3abesneveHa
JIMLLE 3@ YMOB 3aCTOCYBAHHS LIMX HOPM Y KOMMJEKC 3 iHWWMK 3aX0A[a-
MW MpOTUAIT BMBeAEeHHIO NpubyTKiB 3 YkpaiHu. BoHM BKkOYaloTh pery-
JIIOBAHHS KOHTPOIbOBAHMX iHO3EMHMX KOPMOpPaALin, NPUBELEHHS HOPM
3aKOHOAABCTBA NPO MPOTUAIKD Neranisauii KoWTiB, HABYTUX 3NOUYUHHUM
LWNSIXOM, Y BiANOBIAHICTb HOBUM cTaHZapTam MAT®D, cTBopeHHs edek-
TMBHO [it040i CMCTEMM MOBEPHEHHS aKTWMBIB, BAOCKOHANEHHSI MeXa-
Hi3MiB KOHTPOJO (iHAHCOBMX onepauin nybniyHuXx ocib, 3MEeHLLEHHS
NMoJaTKOBOro HaBAHTAXXEHHS HA KOPMNopaTMBHI goxoan. dparmeHTapHe
3anpoBafKEHHS OKPEMMX iIHCTPYMEHTIB SnLE MOCUIIOBAaTUME peryns-
TOpHE Ta 3BiTHE HAaBAHTAXEHHS Ha CYOEKTM rocnofaptoBaHHS, He Mpu-
3BOASYM [0 OYiKyBaHWX pesynbraTis [279, c.76].

TakMM YMHOM, MU MOXEMO CTBEPAXKYBATH, WO SK HA PiBHI MiXHa-
pOLHOro Npaea, TaK i B HaLiOHaIbHOMY 3aKOHOAABCTBI C/lif BU3HAYUTH
o3Haku AlM. [pu HasgBHOCTI TakMX O3HAK BiAMNOBIAHA AiANIbHICTb NAaT-
HWKiIB nopaTkiB notpebyBatnMe 0cobaMBOiI yBarn 3 60Ky BiAMOBIAHMX
LlepXXaBHUX opraHis. [pu LbOMY NOBMHHI ByTM po3pobneHi YiTki Ta 3po-
3yMini KpuTepii,3a 4ONOMOroH SKMX MOXKE HaLaBaTMCS OLiHKA onepaLii
NAaTHUKIB NOAATKIB HAa NpeaMeT BiAMNOBIAHOCTI HOPMaM i NpUHLMMIAM
NMoAaTKOBOr0 3aKOHOAABCTBA, 30KpPeMa i MpuMHUMMY LOOpPOCOBICHOCTI
NAATHUKIB NOAATKIB, SIKMA MM MPOMOHYEMO 3aKPiNMTM 3aKOHOAABYO.
Y KOXXHOMY KOHKPETHOMY BMMaAKy MOBEAiHKA MaaTHMKA NoAaaTKiB, sKa
Mae o3Haku AT, NOBMHHA OLiHIOBAaTUCS HA MpeLMeT HasiBHOCTI 3/10B-
XXMBAHHSA MPaBOM, WO A03BOSIMTbL 3aCTOCYBAaTU BiAMNOBiAHI, BU3HAYEHI
3aKOHOM HacNifKM 3 METOK 3aXMCTy OEPXKABHMX Ta CYCMiNbHUX iHTE-
peciB. [1ng Lboro MoxyTb 6yT1 BUKOPUCTaHi 03HAKM Ta MeXaHi3Mu, ki
NPONOHYBANMCS HAMK AN BUSHAYEHHS MEX NMOAATKOBOrO MiaHyBaHHS
Ta NpoTUAiT HepOBPOCOBICHIM NoBediHLI 3 6OKY MNAaTHMKIB NOAATKIB.
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3.4. MexaHi3mMu 3anobiraHHs NOpyLleHHAM Ny6iuHOro iHTepecy
npu BU3HAUYEHHI MEX NOAATKOBOrO MJ1IaHyBaHHS

[locsarHeHHs MeTM NOAATKOBOrO NaHyBaHHA NMOBMHHO BiadyBaTuCs
i3 3acTOCyBaHHAM 3acobiB Ta MeXaHi3MiB, SKi He cynepeyaTb 3aKOHY. Mu
BXe 00rpyHTyBanu, WO HenpaBoOMipHa NOBeAiHKa MAaTHMKA NOAATKIB,
6a HaBiTb HepOOPOCOBICHA MOBELiHKA, SIKA MICTUTb O3HAKMU 3/1I0BXM-
BaHHS NpaBOM, BUXOOMTb 33 MeXi MOoAaTKOBOro NaaHyBaHHs. Tak camo
MW HarofoLWyBanu, Lo Ha NPaKTULLI He BUHUKAE NpobneM i3 po3mexy-
BaHHAM MOAATKOBOrO MNJIAHYBAHHS Ta SIBHO MPOTMNPABHOI MOBEAiHKM,
TOAi SIK pO3MEXYBaTW NOAATKOBE MIaHYBaHHA Ta Hef0OpOCOBiCHY Mo-
BELiHKY 4acTo AyXe CKIaAHO. Taki TPyAHOLLI, NepeBaXHO, BUKJIMKaAHI
HeLOCKOHANMM MPaBOBMM DEryNtOBaHHSAM Ta HEAOCTAaTHIM MpPaBOBUM
3aKpinaeHHsM y NoAaTKOBOMY MpaBi MOHATTS, O3HAK Ta HAaCNiAKiB He-
[06POCOBICHOI NOBeAiHKM CYO’eKTIB MOAATKOBMX NPaBOBIAHOCKMH. Mu
3anponoHyBanu yCyHYTW L0 NPaBoOBYy MporanuHy. PasoM 3 Tum, Bupi-
WMBWKM L0 npobnemy, HeobxinHO nepenbaunTu Ai€Bi MexaHi3MM Ta
3ac0buM HeLoNyWEeHHS HEMPABOMIPHOI MiHiMi3auii noAaTKiB BHACNILOK
HenobpOoCOBICHOI MOBEAIHKM Ta 3/10BXMBAHHS NpaBaMu.

O. Porau BM3Ha4ae HACTYMHi HaNpPAMKW MexaHi3My npotugii npo-
SIBaM 3/I0BXXMBAHHS NPaBOM:

1) ineonoriyHni HanpaMoK, KU BKItoYae B cebe po3pobky npa-
BOBOI i4,€0M0rii, NiABULLEHHS PiBHS CYCMNiJIbHOI T3 NPaBOBOI CBi-
[LLOMOCTi, NpaBOBOi KyNbTypW, NPaBOBOi OCBITM HAaCENEHHS TOLLO;

2) HOPMaTMBHO-MPABOBMI HAMPAMOK, CMPSIMOBAHWMMA Ha NiOBuU-
LLEHHS SKOCTi 3aKOHOLABCTBA Ta NPaBOTBOPYOi TEXHIKM, BiAMNO-
BiZAHOCTi HOPM NpaBa NPUHUMNAM NPaBa;

3) GyHKLIOHaNbHO-NPABOBMIM HAMpPsIMOK, KM nepepnbayae nia-
HATTS PiBHA NPaB03aCTOCYBaHHS, MOKPALLEHHS PiBHS 3aKOHO-
[aByoi TEXHIKM, 3abe3neyeHHs MakCMManbHO MOXJIMBOIO 06Cs-
ry peanisauii HOpM NpaBa Ha piBHi BUKOPUCTAHHS, BUKOHAHHS
Ta LOTPUMaHHA HOpM npasa [370, c.308-323].

A. MypaHOB CNyLWIHO 3ayBaXye, Wo cnocobu npoTuaii Tomy abo iH-
LIOMY HEraTUBHOMY SIBMLLY NPABOBOIO XMUTTS 3343a0TbCS CaMOL0 CneLu-
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diko Lboro peHoMeHa 1 cneumdikor TUX SBULL, SKi HUM OXOMJHOKTb-
ca [271, c.123]. [incHo, 3acobu NpoTuAii HENpaBoOMIpHIM MiHiMizauii
NoAaTKiB MatoTb CBOi 0COBAMBOCTI. Y N0AATKOBOMY NpaBi BOHM XapaKTe-
pM3yI0TbCS HEObXigHICTIO 3a6e3neyYeHHs MOBHOMO Ta HEYXWUIbHOTO BU-
KOHaHH$ NoAATKOBOro 060B’sI3KY.

BWKOHaHHSA KOHCTUTYLIMHOrO 060B93KY, NepenbaveHoro cratteto 67
KoHcTuTyuii Ykpainu, peanisyeTbcs CnnaToro KOXHMM NOAaTKiB i 36opis.
YCTaHOBNEHHS CUCTEMM OMOLATKYBaHHS, NOAATKIB i 360piB, iX po3MipiB Ta
NOPSAKY CMATU € BMKIJIOYHO NPEpPOraTmBOK 3aKoHy. [py BHOPMYBaHHI
LMX CYCMiNbHMX BIAHOCKH AEPXKAaBa MAE NPaBO BU3HAYaTM MEXAHI3MMU, SKi
3abe3neyytoTb NIATHUKOM HanexHy cnnaTy noaatkis i 36opis [c.78,313].

Sk BU3HauveHo B nyHKTi 38.1 ctartTi 38 MK YkpaiHu, BUKOHAHHSAM NO-
[LaTKOBOro 0060BI3KYy BM3HAETLCS CMIaTa B MOBHOMY 00CA3i NIATHUKOM
BiANOBIAHMX CYyM MOAATKOBMX 3000B3aHb Yy BCTAHOBEHUM MOAATKO-
BMM 33aKOHOAABCTBOM CTPOK [314].

Ha pymky M. KyyepsiBeHka, CyKynHiCTb Ail, MOB'A3aHMX 3 peanisa-
L€ NOAATKOBOro 060BA3KY, MOXHA pO3MeXyBaTh Ha Aii, WO BUpaxa-
0Tb 3MICT OCTAHHbOTO M FapaHTYTb HAOXOOXKEHHS TPOLLIOBMX KOLUTIB
Bif, mopatkiB i 36opiB f0 OtoaXeTiB (PakTMYHO MAeTbcst Npo 060BA30K
3i cnnatv Noaatky), i Aii, aki 3abe3neyvyoTb CNiaTy NOAATKY, A0 SKUX
BiAHOCATb 0O0BA3KM LLLOAO NOAATKOBOro 06Ky i 3BiTHOCTI [237, €. 391].

BkasaHWi1 HayKoBeLb 3a3HAYaE, L0 BUKOHAHHS 060BA3KY 3i cniatu
nofaTtkiB i 300piB IPYHTYETHCS HA KiNIbKOX (aKTopax, cepen, aKMx Cig
BMAINNTU TaKi: piBEHb MOAATKOBOI KYNbTYpM Ta NOAATKOBOI AUCLMMNIHK
NAaTHUMKA NOAATKIB; MOTEHLiMHA MOX/MBICTb 3aCTOCYBAaHHA AepyKaB-
HOro NpPMMyCy B pasi MOpYLWEHHS HOPM MOAATKOBOrO 3aKOHOLABCTBA.
BctaHoBneHHs BiANOBIAANbHOCTI 32 MOAATKOBI MPAaBOMOPYLUEHHS He
MOKe 3abe3neynMTr MOBHOI Ta CBOEYACHOI CMaTyM nogaTtkiB i 360piB.
ToMy BMHMKAE HEOOXiOHICTb Y 3anNpoBafXeHHI cnewuianbHUX 3abe3ne-
4yBa/IbHUX 3aXOAIB, 3MICT SIKUX 3YMOBOKOTL crieundivHi 0cobamnBocTi
npeLMeTa i MeToay MPaBOBOro PeryatoBaHHA B MeXax OKPeMUX ranysen
npasa [312,¢c.133].

BMKOHaHHS KOHCTUTYLiMHOMO 060B%I3KY LWOAO CMAaTM NoaaTkiB €
HeobXigHOW NepeayMoBOO ANt 3a6e3neyeHHs GanaHcy iHTepeciB aep-
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XKaBW Ta CyCNinbCTBA, afike 3aBASKM NOAATKOBMM MiaTexaM AepXKaBa
Mobini3ye KowTK, HeobxiaHi ons 3abe3neyeHHs BUKOHAHHS ii 3aBAaHb
i dyHKUIN, B eDeKTUBHOMY 3[iACHEHHI AKMX 3aLiKaBEHUN KOXKEH YfieH
cycninbcTBa. [logaTku, SKi LEeHTpanisyTbcs B 6IOAXETI, NOBEPTAOTHCS
NNaTHUKY Yepe3 HafaHHA cycninbHux 6nar Ta nocnyr. CyTHiCTb cnocobis
3abe3neyeHHs BMKOHaHHA 000B3Ky 3i cniaty nofatkis i 36opi 3y-
MOBJIeHa BlalHO-MaNHOBO NPUPOAOHD NOAATKOBUX MPABOBIAHOCUH. Y
pasi NopyLeHHs BAAaCHMX MarMHOBMX IHTEPECiB MpM HecnaaTi No4aTKis,
[lepkaBa, B 0C06i YNOBHOBaXEHMX Hel OpraHiB, BUKOPUCTOBYE nepea-
6ayeHi 3aKOHOAABCTBOM B/IafHI MOBHOBAXXEHHS 3 METOK iMMepaTuB-
HOro 3abe3neyeHHs peanisauii NoAaTKOBOro 060B%3Ky Ta BiAHOB/IEHHS
nopyLueHoro cybekTueHoro npasa [124, c.175].

Ha pymky |. TiOTHOHMKA, Cy4aCHi BMKJIMKM €KOHOMIYHOIO PO3BUTKY,
SKi MOCTaloTb Nepen cybekTamm rocnofapoBaHHs B YKpaiHi, CMOHYKaloTb
iX 4,0 BUKOPUCTAHHS Pi3HOMAHITHMX LUNAXIB ONTUMIi3aLlii Ta 3MEHLLEHHS
MOXJ/IMBUX BUTPAT BUPOOHMYOrO UMKy, Y pe3ynbraTi 3p0oCTaE akTyanb-
HiCTb 3aCTOCYBAHHA K NIerafibHUX, TaK | HENerasabHMX CXeM MiHiMi3auii
NOAATKOBOr0 HAaBAHTAKEHHS K MOX/IMBOCTI 3MEHLUEHHS MOAATKOBOIo
TMCKy [422,c.124].

[.CaxHo 3a3HayvaE, Wo Npu NAaHyBaHHI NOAATKOBOI M EKOHOMIYHOI
NoniTMKKM 3aKoHoAasLeBi 6axaHo Bigpasy po3pobnati edbekTUBHI No-
[ATKOBi MEXaHi3MU, WO He A0MYCKAaTUMYTb MOXJIMBOCTI 3/10BXXMBAHHS
yepes NojaTKOBE MaHEBPYBAHHS M HEBWM3HAYEHICTb MOMOXEHb NOAAT-
KOBOro 3akoHogaBscTea [385, c.82-83].

[ns Toro, wob BM3HAYMTKM OCHOBHI 3acobu 3abe3neuyeHHs iHTepe-
CiB fepxaBu y chepi NoAaTKOBMX NMPaBOBIAHOCKH, HEOOXiAHO 3CyBaTH
NPUYMHK, WO 3YMOB/IOOTb MOPYLIEHHS LUMX IHTEpPEeCiB i HEBMKOHAHHS
0608Ba3kiB Wwoao cnnati noaatkis. C.CyTMpiH BU3HAYaE Taki OCHOBHI Npu-
YMHM, SK: NO-nepLue, MOpaNibHWUIA (HAKTOP, KOM HEBUMKOHAHHS 0O0BA3KY
no CnaaTi NoAaTkiB € 3BOPOTHOK peakLi€l MAATHUKIB MOAATKIB Ha Mo-
CUNEHHS NOAATKOBOIO TUCKY; MO-ApYre, TEXHIYHI NPUYMHM, AKi NONATaoTb
Y HeLLOCKOHaNocTi GopM i MeToaiB KOHTPOAIO 3 BOKY OpraHiB NoaaTKoBOI
CNybu; No-TpeTe, TakK 3BaHi €KOHOMIYHI MPUYMHMU, WO NONSrakTh Y Mo-
PiBHAHHI HacniakiB cnnati abo Hecnnath nopatkis [408, c.124].
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npu BM3HaYeHHi Mex NoAaTKoBOro NnaHyBaHHA

biNbLW MOBHO MPUYMHW, SKi CMOHYKAKOTb NIATHUKIB MOAATKIB 4O He-
3aKOHHOI MiHiMi3aLii onogaTkyBaHHs, onucyBas |. Kpinb, Ha3uBawoum
cepep, HUX TaKi:

€KOHOMIYHi — BefMKe Ta HecnpaBegavBe NoAaTKOBE HaBaHTa-
YKEHHS, 36iNblUEeHHS YaCTKM 3BUTKOBMX MiANPUEMCTB, iHDNSALIS,
HW3bKWIM piBEHb NNATIKHOT AUCUMMNIHM;

couianbHi — HU3bKKUI piBEHb NOAATKOBOI KYNbTYpU B CYCMNiNbCTBI,
HeaoBipa 40 MOAATKOBMX OPraHiB, MOCTiIMHE 3HWMXKEHHS NMNaTo-
CMPOMOXHOCTI HACce/leHHS, HeraTMBHe CTaBNEHHS HACEeIEHHS A0
OMNOAATKYBAHHS;

OpraHi3auiriHi - HeedeKkTMBHa CMCTeMa MOAATKOBOrO afAMiHi-
CTPYBaHHS, HU3bKMIA KBaNiikauiiHWI piBeHb NpaLiBHUKIB NO-
[ATKOBWUX OPraHiB, HU3bKMIM piBEHb NOAATKOBOIO KOHTPOIO;
NpaBoBi — HeCTabiNbHICTb Ta HELOCKOHANICTb MOAATKOBOIO 3a-
KOHO/JaBCTBa, HEOOi3HAHICTb i3 NOAATKOBMM 3aKOHOOABCTBOM,
MpaBOBa HE3aXMULEHICTb NAATHUKIB NoaaTkis [233,¢.172].

Ha pymky . Tyuyna, BaroMmmum akTopamu, WO BMMBAKOTb HA PiLLIEHHS
cybeKTa rocnofaproBaHHS LLOAO YXWUIEHHS Bif CNIaTW NOAATKIB, € piBEHb
NMOAATKOBOrO HABAHTAXXEHHS, BiAMOBIAANbHICTb 32 MOPYLIEHHS MOAATKO-
BOrO 3aKOHOAABCTBA, IMOBIPHICTb BUSBNIEHHS DAKTY YXMNEHHA Bif Cniatm
NoAaTKiB Ta piBEHb MOAATKOBOI KYNLTYpU NAaTHMKIB nogatkis [160,c.152].

Onupatounch Ha BKasaHi AOCNIOXKEHHS, MU MOXEMO BM3HAYUTK OC-
HOBHi e/1leMeHTM MexaHi3My NPOTUAII HE3aKOHHIM MiHiMi3aLii noaaTkis,
BMXOA4Y 3a JNleriTMMHI MeXi MogaTKOBOro MAaHyBaHHS, 3/10BXMBAHHS
npaBaMu cybekTaMM NOAATKOBUX NPABOBIAHOCUH:

NiABWLLEHHS PiBHS NPaBOBOI Ky/NbTypy Ta NPaBOBOi CBiAOMOCTI
cyDOeKTiB NOAATKOBMX NPABOBIAHOCHH;

NiABMLLEHHS SKOCTi MPaBOBOrO peryatoBaHHS NOAATKOBMX Mpa-
BOBiIAHOCUH;

LOTPMMaHHS OMTMManbHOro 6anaHcy iHTepeciB AepXaBu Ta
NAaTHUKIB NOAATKIB;

MiABULLEHHS SKOCTI NPaB0O3aCTOCYBaHHA B MOLATKOBMX NpPaBo-
BIAHOCMHAX, 30KpeMa 3A4iMCHEeHHS e(pEeKTMBHOro NoAaTKoBOro
KOHTPOSIO0.

217



Posgin 3. MpaBoBi Mexi N0AaTKOBOro naaHyBaHHA

Haibinbl noBHO 3ab6e3neynTn 3aXmCT iHTepecCiB AepKaBu MOXN-
BO TOZi, 9KWo Oyae BTiIEHO TakMi KOMMJIEKC BiAHOCMH Ta B3aeMofii
MiX [ep)XaBOoHo i MnaTHMKAMM NOAATKIB, Npy SKoMy ByayTb BiACYTHI ne-
penymMoBM A5 MOPYLIEHb Ta 3M10BXMBaHb Y MOAATKOBIN cdepi abo skui
NPeBEHTUBHO He A0MYCTUTb TaKi 310BXMBAHHS. [TpaBoMipHa Ta fobpo-
COBiCHA MoOBefiHKa NNATHMKIB NMOAATKIB Mae OyTu 3abe3neyeHa BHaC-
NiJoK iXHbOI BMCOKOI NMPaBOCBIAOMOCTI, @ 3 iHWOro 6OKy — BHACNIAOK
e(peKTMBHOI pobOTM OpraHiB NOAATKOBOIO KOHTPOJIHO.

Ha cborofHi nnaTHWKM NofaTtkiB yCBiAOM/IOKOTL PO/b i 3HAYEHHS
noJaTtkiB Ans AepKaBu Ta CyCniNbHOro po3BMTKY. K 3a3Havae O. Ma-
roneub, pO3BUTOK LMBINI3aLii, 3MiHAa NEBHUX CYCMiIbHO-EKOHOMIYHMUX
dhopMaLin, 3MiHIOBaNU K HayKOBe PO3yMiHHS CYTHOCTI, Micug i poni no-
[aTKiB, TaK i GOpMM iX CNpaBnsHHSA, CTalouM BinbWw NPUAHATHUMMK NS
€KOHOMIKM i NiaTHMKIB nofaTkiB. [ofaTkm CTalTb BaX/IMBUM OxKepe-
NoM POopMyBaHHSA BOoKETY AepxaBu Ta QiHAHCYBAaHHSA BUTPAT, NOB’S-
3aHUX 3 YTPMMAHHSIM AEPXKABHOIO anapaTy, pO3BUTKOM OCBIiTH, HAYKK, A
TAKOX PEryatoBaHHAM CyCNiNbHOI Ta roCnofapcbKoi AisnbHOCTI, @ ono-
[laTKyBaHHs HabyBae 6inbll BMOPSAKOBAHOrO, CTiiKoro xapaktepy [250,
c.164]. B YkpaiHi npoTaroM npakTM4HO BCbOr0O Mepioay iCHYBaHHS 3a-
6e3nevyeTbCcs BUCOKMIM piBeHb A0OPOBINbHOI CNnaTM NoAATKIB, MOKA3-
HUK SIKOro ctaHoBuTb noHag 90 BigcoTtkie. OgHak yM 3abe3nevyeTbes
Ler NOKA3HMK CaMe BUCOKMM pPiBHEM NPaBOBOI CBIAOMOCTI Ta KyNbTypH
NAATHUKIB NOAATKIB, Y4 MOXK/IMBO, K/IIOHOBE 3HAYEHHS Ma€E haKTop opu-
OMYHOI BiANOBIAANbHOCTI 33 MOAATKOBI MpaBonopyweHHa? Ha Hawe
nepeKkoHaHHA, 06uaBa Ui hakTopu BNAMBAKOTb Ha piBeHb AOOPOBINBHOI
CNiaTH, OAHAK BU3HAYMTHU, X04a O rimOTETUYHO, SKMIA i3 LMX ABOX (dak-
TOpiB Ma€ BUPpillanbHUIN BNAMB A0BOJI CKNagHo. OAHO3HAYHO MOXHA
CTBEPAKYBATW TiIbKM OOHe: 6e3 Ji€EBMX 3aX0AiB NOLATKOBOrO KOHTPOHO
i NpMMYyCy TakMin BMCOKMI NMOKa3HWK AOBPOBiNbHOI cnnatu He 6yB 6u
3abe3neyeHuii. MigTBEpOXEHHAM LbOro € i Ta 06CTaBMHA, WO 3HAYHA
YacTMHA eKOHOMIKM YKpaiHu nepebyBaE€ B TiHi, HABITb HE 3BaXaK4M Ha
PU3UKM KOPUANYHOI BiANOBIAANbHOCTI.

He mMoxHa BMMpaBaatTu TOM cermMeHT Bi3Hecy, SKMM MpaLuloe nosa
npaBOBWUM MOJIEM, HE CMIavyto4M 30BCiM NoaaTkis i 36opis. [MpoTmnpae-
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Ha NOBeAiHKa 3aCNYyroByE Ha OCY[ i MOKAapaHH$, HaBMaku — CBigome i
[OBpOoBiNbHE BUKOHAHHS NOAATKOBOro 060B3KYy Ma€E BCiNsSKO 3a0X04Y-
BaTMCb. K 3a3Hayae M. XXepHakoB, 6arato nnaTHMKIB NOAATKIB 4OTPU-
MYIOTbCSl 3aKOHOAABCTBA He (ab0 He TiNbKK) Yepes MOX/IMBICTb HACTaH-
HS CaHKLiM y pa3i Hecniatk, a pobndThb Le L0O6pOoBiNbHO, Yepes BigvyTTS
B33a€EMHOCTI, fPOMaAsHCbKOro 060B13Ky, abo Yepes 3BUYKM UM TpaamLii,
yCNagKoBaHi Bif, CBOIX CiMeW i OTOYEHHS, B SKOMY BOHM XXMBYTb. IHLWI
LOTPUMYIOTbCS BUMOT 3aKOHOJABCTBA Yepe3 MopasibHi 0OMexeHHs, abo
604aTbCcs HabaraTo Binblue BigYyTTS COPOMY i MPOBUHMU, HiXX MOX/MBOCTI
HaknageHHs wrpady [186, c.313]. Pa3oM 3 TUM, Yn MOXHA 3 OCYLOM
NiAXOAMTU [0 TOi YaCTMHM Bi3Hecy, gka Cniayye nomaTku, Kepytumnchb
Ginblle He BNACHMM CBIAOMWMM MparHeHHsM, a CKopille cTpaxom B6yTu
nokapaHnM? Yu Moxe 3acyyKyBaTMCS NMpU LbOMY NParHeHHs NAaTHUKA
NoAaTky 3MEHLUUTU CBOE MOLATKOBE HABAHTAXKEHHS LUMSXOM BUKOPU-
CTaHHSA iHCTPYMEHTIB MOAATKOBOro MaaHyBaHHA? B ymoBax, ski ckna-
JINCS Ha CbOTOAHI, BBAXXAEMO, LLO Hi, HE MOXHA. 3abe3neyeHHs [obpo-
BiNIbHOMO BMKOHAHHS NMOAATKOBOro 060B’A3Ky BHAC/MIAOK YCBIAOMNEHHS
NNATHUKOM BAXX/IMBOCTiI NOAATKIB AN CYCMiZIbBHOrO pO3BUTKY HEMOXK/IU-
Be 6e3 4YiTKOro NMepekoHaHHa y CnpaBegaMBOCTI MOAATKOBOI CUCTEMM,
3abe3neyeHHs oNTMMaNbHOro H6anaHCy iHTEpPeCiB NIATHWKA Ta AEPXKABMH,
MOMipHOro MOAATKOBOIO TUCKY, @ TAKOX YECHOTO Ta MPO30pPOro BUKOPU-
CTAHHSA BOLKETHMX KOLWTIB, 0COBAMBO B nepiof 3HA4YHOI eKOHOMIYHOI
peuecii. OgHaK yM BiANOBIAAE YMHHA NOAATKOBA Ta BHOOXKETHA CUCTEMM
YKpaiHu UMM KpuTepiam? HaBpan UM XTOCb HAaBAXKMUTLCS Le CTBEPAXKY-
BATU OQHO3HAYHO.

Mopsg i3 UMM MU YCBIAOMIIOEMO HEOOXIAHICTb NiABULLEHHS PiBHS
NpaBOBOi CBIAOMOCTI M KyNbTypu NAATHUKIB NOAATKIB. ToX, 9Ki dakTopm
MOXYTb Le 3abe3neuntun?

Mepw 3a BCe, MM MAEMO MaTW PO3YMiHHSA CYTHOCTI MpPaBOBOi CBi-
[OMOCTI NAaTHMKIB MOAATKIB, Yepe3 sKy BiAOYBAETbCS CMNPUNHATTS
NpaBOBOi peanbHOCTI B MOAATKOBMX BiAHOCMHAxX — CTaBMeHHS A0 MO-
[LaTKOBOi CMCTEMMU, NpaB Ta 060B3KiB CYOEKTIB MOAATKOBUX BiJHOCHH,
iHWMX NpaBoBMX fBMLY, Y cdepi onofaTkyBaHHs. Y naaTtHMKa noaatkis
MatoTb B6yTh chopMOBaHi BNacHi Nornsam, ifei, LiHHOCTi, NnepekoHaHHs,
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AKi CMPUSOTb OCMUC/IEHHIO MPABOBOI peasnibHOCTI M 3yMOB/IOKTL MOro
FOTOBHICTb L0 NEBHOI NPaBOBOI MOBEAHKM.

MpaBOCBiAOMICTb NNATHMKA NOAATKIB, 3 OAHOrO H6OKY, Ma€ iHAMBI-
[yanbHWUI XapakTep, OCKiNbKM BUPAXKAE MOro CyOEKTUBHE CMPUMHAT-
TS CYTHOCTI SIBULL, LLO BifOyBatoTbCsl y chepi ononatkyBaHHS. Pazom 3
TMM, HaCNpaBsAi NO3uLii | MOrMAAM NAATHMKIB GOPMYIOTLCS, K MpaBu-
N0, He iHAMBIAYyanbHO, @ MakTb rPynoBuMiA xapaktep. binbwictb npo-
LeciB i aBuL, gKi BinbOyBatOTbCS B ONOAATKYBaHHI, GOpPMYHOTb CyOEK-
TUBHE CTaBNEHHS (NO3UTUBHE ab0 HEraTMBHE) He OKPEMOro NAaTHMKA,
a neBHOI rpynu, abo iHKONM HaBiTb BiNbLWOCTI Y4aCHMKIB NOAATKOBMX
BIOHOCUH. 3 TOYKM 30pYy AOCATHEHHS MeTu 3abe3neyeHHs BMCOKOro
piBHS 0,OOPOBINbHOI CNNaTKM NOAATKIB | 360piB, MO3UTUBHE YSBNEHHS
Npo HeobXiAHICTb BUKOHAHHS MOAATKOBOro 000BA3Ky Mae 6yTM 3abe3-
NMeyeHo He TiIbKM B SIKOrOCb OKPEMOro iHAMBIAyanbHOro cybekTa, a
B MepeBaXHOi OiNblWOCTi Taknx CyOeKTIB. Ik CNpaBefiMBO 3a3HAYaEe
I KouepoBa, ycs CyKymnHicTb Ta 6araTorpaHHiCTb COLiabHO-EKOHOMIY-
HUX NPOLECIB NiAKOPEHa CYCNiNbHIM CBIAOMOCTI, IKa € y3arasbHEHHAM
0CODUCTICHMX XapaKTEPUCTUK KyNbTypu Ta CBIJOMOCTI KOXHOrO 3 Hac
[229, c.154].

Lle 3ymoBntO€E HEOOXiAHICTb POPMYBaHHA LiNIOT NPaBOBOI KyNbTypw
B CyDb€eKTiB MOAATKOBMX MPaBOBiIAHOCWH, KOMW iX MpaBoBa CBiAOMICTb
byne MaTu He iHOMBIAYANbHUIA UM HABITb FPYNOBMIA, @ CAMe CYCNiNIbHUIA
xapakTep, byae cToCcyBaTUCA He NMLIe NAATHWUKIB NMOAATKiB, @ M iHWKMX
CybeKTiB NOAATKOBMX NPABOBIAHOCUH, SIKi MPEACTaBNSAIOTb AEPXKABY.

|. TapaHOB 3a3Hau4ak, WO NOAATKOBA KY/bTypa B AEPKaBi 3aN1eXXnTb Bif:

— EKOHOMIYHOro PpO3BUTKY AEepXaBu Ta CMiBBiLHOLWEHHS YCTa-
JIeHUX NPaBOBMX, COLiaNbHMX, MOPANbHUX | MCUXONOTIYHMX
HOpM-pPEerynsTopiB CycrisibHUX BiLHOCKH;

- IOPUAMYHO-NPABOBMX Ta NPAKTUUYHMUX KOMMOHEHTIB (OpMYyBaH-
H$ CYCninbHOI CBIAOMOCTI rpomMaasH [412, c. 134].

Ha nymky K. JaBuckibu, nogatkoBa KynbTypa (K 04HA 3 rONI0BHUX
03HaK FPOMAASIHCLKOTO CyCNiNbCTBA) € CKAAQHMKOM 3aranbHOHaLio-
HaNbHOI KyNbTypW (MpaBOBOi, EKOHOMIYHOI, NOAITUYHOI | BiHAHCOBOI), a
OTKe, MiCTUTb TaKi CKNafoBi:
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1) 3HaHHA CBOiX MpaB i 060BK3KIB Y NpoLEeCi cnaat noaatkie (K
CKNaAHMK MPaBOBOi KyNbTYypK), yAOCKOHANEHHS 3HaHb i PO3YMiH-
HS NOAATKOBMX HACNIAKIB rOCNOAAPCHKOI AiNIbHOCTI (K CKNaa-
HMK EKOHOMIYHOT KyNnbTypu), TOBGTO iHTENEKTyaNbHWUIA piBEHD;

2) yCBiLOMNIEHHS TPOMaAsHAMM BCIi€l BaXNMBOCTI ANS LepKasu
CNAaTM NOAATKiB (K CKAAAHMK MOMITUYHOI KYNbTypu), OLiHIO-
BaHHS COLiaNIbHOI KOPWMCHOCTI NOAATKOBOrO 3aKOHOAABCTBA i
(hopMyBaHHS BNACHOMO CTaBAEHHS A0 NOAATKOBOI MOAITUKM, Ai-
SNbHOCTI MOLATKOBMX OPraHiB K NpeaCTaBHMKIB AepyKaBu, TOO-
TO €MOL,iIMHO-MCUXONOTIYHUIA PiBEHD;

3) YMiHHS KOPUCTYBATMUCS NMPaBOBUM iHCTPYMEHTApPIEM Yy NPaKTUy-
HiM [isgnbHOCTI, CBOEYACHE MpencTaBAeHHS NOAATKOBOI 3BITHO-
CTi (9K CcknagHuK GiHAHCOBOI KyNbTypu), @ TAaKOX AOTPUMAHHS
€TUYHUX HOPM Y CMiNKYBaHHI 3 MpaLiBHUKAMU KOHTPOOKUMX
opraHiB, TO6TO noBeAiHKOBMI piBeHb [161, ¢.459].

Ha nepekoHaHHs |. [yuyna, 6€3yMOBHOI0 NepeBarot0 MiABULLEHHS
NpaBOBOi Ky/bTypy NIATHUKIB NOAATKIB € YCBIAOMNEHHS CyOEKTaMM ro-
CNoAapoBaHHS HeobXiAHOCTI LO6POBINbHOI cniaT NoaaTkie Ta 36opis
yepes NiABMULLEHHS iX iHPopMoBaHOCTI. JJocnifAHMK 3a3HAYaE, Wwo no-
pag i3 UMM HEMOXIMBO MOBHICTIO BMPiWWTK NpobaeMy BAACHULBbKOTO
IHCTUHKTY KOXHOiI 0cobu [160, c.153]. Taka no3uuis € 4OBONI AUCKYCilA-
HO0, OCKi/IbKK, NO-MepLle, CAMUM TifIbKK MiABULLEHHSM iHDOpPMOBaHO-
CTi NIATHUKIB NOAATKIB HEMOXJ/MBO AOCATTU MiABULLEHHS X NPaBOBOI
KyNbTypH, @ No-gpyre, nparHeHHs 36epertu CBOK BAACHICTb € YCBiAOM-
JIEHOI0, @ HE IHCTUHKTMBHOI MOBE[HKO!O.

KpiM npoBeneHHs BiAMOBIAHOI iHDOPMALIMHOI MONITUKK, AN Mif-
BMLLEHHS 3aranbHOro piBHA NOAATKOBOI KyNbTypu HeobXigHe BUpilLeH-
HS LiNOro psgy CMCTEMHMX 3aBAaHb. HEMOXNMBO [OCArTU HaneXHOro
piBHSI MOAATKOBOI KynbTypyu 6€3 BianoBifAHOro piBHA haxoBOCTi i KOM-
MeTeHTHOCTI Cy6’eKTIB NOAATKOBMX NPABOBILAHOCKH, axe 6e3 3HaHHS Ta
PO3YMiHHS CYyTi NPaBOBOro perytoBaHHA ¥ 3MiCTy NpaBOMipHOI noBe-
LiHKK, ovikyBaTy ii MapHo. Sk Haronowye O. KaTtoHa, npodecioHaniam
i B3aEMHA BiAMOBIAANIbHICTb € OCHOBHMMM MOKa3HUKAMM HOBOTO PiBHS
cniBnpaui Aep>xaBu Ta NJATHUKIB NOAATKIB, @ TAKOX BMCOKOI NMoAaTKO-
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BOI KyNbTypuW Ta NOAATKOBOI aucumunninm [214]. OgHak, npodecioHaniam
i KOMNETEHTHICTb Cy6’eKTIB NOAATKOBMX NPABOBIAHOCKMH MOXe ByTu BU-
KOPUCTAHO i 3 NPOTUIEXHOK METO, TOMY BaXK/IMBUM 3aBAAHHAM € BU-
3HAYeHHS MPaBUIbHOTO BEKTOPY MOBEAiHKM, KM NOBUHEH BYyTU Crnpsi-
MOBaHWM Ha LOCATHEHHS CYCMiNIbHO KOPUCHMX LLinen.

OpHWM i3 HaVBAXMBILWLMX 3aBAAHD, IKE MOBUHHO CNPUSTY NiABULLEH-
HI0 MPaBOBOI CBIAOMOCTI CyOEKTIB MNOAATKOBMX MPABOBIAHOCKMH i noaat-
KOBOi KyNnbTypu € 3abe3nevyeHHs HeyXMnbHOro AOTPUMAHHS MPUHLMMY
couianbHOI CnpaBeaaMBOCTI NMOAATKOBOIO 3aKOHOAABCTBA, TOOTO YCTaHOB-
NIEHHS NoJaTkiB Ta 360piB BiAMNOBIAHO A0 MNATOCMPOMOXHOCTI MAATHU-
KiB nogatkiB [314]. Ha Hawe nepekoHaHH$, JOCATHEHHS ONTUManbHOIO
6anaHcy iHTepeciB Aep>XaBW Ta MAATHWUKIB NMOAATKIB € OOHMM i3 BM3Ha-
YanbHMX 3aBAAHb NOAATKOBOI MONITUKM AepxKaBK. Y pasi, KO NoaaTkoBe
HaBaHTaXXEHHS Byae HaAMIpHMM, HaBiTb HaMBINbLL CBIAOMI 1 3aKOHOCTYX-
HSHI NNATHUKKM MOLATKIB OMUHATBCA Nepen HenpocTuM BMBopom - abo
BTpaTMTU Bi3Hec i 36aHKpyTyBaTH, a0 HamaratMcs ONTMMI3yBaTn nNoaat-
KOBE HaBaHTaXXEHHS$, HaBiTb SKWO LINKOM fierasbHi MeToau OJiS LbOro
OyLyTb HEeOOCTYMNHI M NAATHUKY OOBEAETbCS MTU HA PU3MK UM Ha npsMe
nopyLIeHHs. Y Takiv CuTyauii BUHA 3a Lie NMOBHICTIO NISKe Ha JepXKaBy, fKa
NpOBOAMTb HEMPOAYMaHy NOAATKOBY MOJITUKY | 3aBAAE LLUKOAM EKOHOMIL.

Mu 6 xoTinu 3BepHyTHM yBary Te, wo y K Ykpainn nosoni HeBgano
CpOpMyYNbOBAHO HAa3BY NPUHLUMMY, KM 3abe3neyvye BpaxyBaHHS NiaTo-
CNPOMOXXHOCTI NIAaTHMKIB NOAATKIB MPY BU3HAYEHHI PiBHS MOAATKOBOIO
HaBaHTaXeHHS. My BBaXKa€EMO, L0 TEPMIiH «COLia/ibHa CNpPaBeanBICTbY
€ 33 CBOiM 3MiCTOM HabaraTo WMPLLMIA, OXOM/IOE 3HAYHO MMBLY cucTe-
MY CYCNiNbHWUX BIGHOCKH i HE MOBMHEH 0OMEXYBATUCS IMLLE BU3HAYEH-
HAM CNpaBefNMBOrO PiBHA MOLATKOBOIO HAaBAHTAXXEHHS Ha MIaTHMKA
nofatkis. s uboro 6inbl NPUAHATHUM BUOAETHCS TEPMiH «EKOHOMIY-
Ha 06r'pyHTOBaHiCTbY». LI npobnema, ogHak, He € 6e3nocepegHim npea-
METOM HAWOro MOHOrpadiyHOro AOCNIAKEHHS, TOMy MU He Oynemo
3arnnbntoBaTmcs B ii aHanis, ane BoHa noTpebye OKpeMoi yBaru npu
30iMCHEHHI NOAANbLIMX HAYKOBMX AOCNIOKEHD.

Ha cborogHi 3HayHa 4YaCTMHA MAATHUKIB NOAATKIB HE PO3rNspae
NnoJaTKoBY CUCTEMY [AEpPXKaBM 3arasoM i NpaBOBi HOPMM, SKi BCTAHOB-
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NIOK0Tb MEXaHi3M ChnnaTv noaaTkie, NpaBa Ta 060BM3KM CYOEKTIB Mo-
[LAaTKOBMX NPABOBIAHOCHKH, SIK TaKi, LLLO MakoTb CNPaBeLAUBUIA XapaKTep.
MoyKHa MOroAmMTMCS, WO Ha CbOrOAHI He BTiNIEHMI MOBHOK Mipot B
XWUTTS MPUHLMM €KOHOMIYHOI 0BIpYHTOBAHOCTI, IKMIM MaE 3abe3neyuntu
BCTAHOBNEHHS NOAATKIB i 360piB (0OOB'A3KOBMX NNaTeXiB) Ha MiACTaBi
MOKa3HWUKIB PO3BWUTKY HALiOHANbHOI €KOHOMIKM Ta (DiHAHCOBUX MOX-
JIMBOCTEN 3 ypaxyBaHHAM HeOOXiAHOCTI AOCArHeHHS 36anaHCOBAHOCTI
BMTpaT OtopkeTy 3 Moro poxogamu. OCHOBHe 3aBAAaHHA MOAATKOBOI
pedopMM - ONTMMI3aLia MOAATKOBOI CUCTEMMW, OOCATHEHHS GanaHcy
iHTepeciB nnaTHMKIB nogaTtkiB i gepxasu. Came Le AacTb MOXMBICTb
cybekTaM NoAATKOBMX NPABOBIAHOCUH CNPMUIAMATU HOPMUK NOAATKOBOMO
3aKOHOAABCTBA K CpaBea/vBi, WO B6yne cnpusaT He nuwie peanisauii
Ta 3aXMCTY iXHiX MpaB Ta 3aKOHHWX iHTepeciB, a 1 Byae CNOHyKaTU Ao
CBiAOMOro BMKOHaHHS 060B43KiB, BU3Ha4YeHMX 3akoHoM [124, c.33].

SICKpaBUM MpPUKNAAOoM, SKUI iNOCTPYE Lo npobnemy, 6yno HaaMmip-
He dickanbHe HaBaHTaXeHHs Ha GOoHA onniaTM npawi, aKe iCHyBano no
3HWXeHHs ctaBkn €CB y kiHui 2015 poky. Toni 6yab-saKi 3axoam i3 geTi-
Hi3auii 3apobiTHMX NNaT He AaBanM XKOLHOTO eeKTUBHOIO pe3ynbTaTy
yepe3 HeafekBaTHICTb dickanbHOro TUcKy. CyTTEBE 3HMXKEHHS CTaBKM
€CB i 3MeHLWeHHs TUCKY Ha GOHA ONaTU NpaLi Aano MOX/IMBICTb YacT-
KOBO BUPILIUTK Lo Npobnemy.

K cnylwHo 3a3Havae |. [yuyn, BaXXIMBUM HaNpsIMOM MpPOTUAIT yXu-
NEHHI0 Bif CMAATM NOAATKIB € BCTAHOB/IEHHS OMTUMANbHOMO PiBHA MO-
[LaTKOBOro HaBaHTaXeHHs. ONTUManbHWUI piBeHb ONOAATKYBAHHS A0CA-
ra€TbCs TiNbKW Y BUMAAKY 30anaHCyBaHHS iHTEpeCiB NNATHMKIB NOAATKIB
Ta Aepxasu. Y Takii cuTyauii ob6csarn noaaTkoBmMx BTpaT OyayTb MiHi-
ManbHuMK [160, ¢.152].

KpiM piBHS NOLATKOBOrO HABAaHTAXEHHS, HACTYMHUM BU3HAYalb-
HUM PakTOpoM, 6e3 KOro HeMOX/IMBO 3abe3neunTn HanexHUI piBeHb
MpaBOBOi CBiAOMOCTi Ta Ky/IbTYpWU MAATHUKIB NOAATKIB, € 3a6e3neyeHHs
CnpaBenJ/IMBOro po3rnoginy KOLWTiB, AKi MObini3ye aepxxasa, y TOMy Ynchi
3 3aCTOCYBAHHSAM NOAATKOBOrO MexaHi3My. SKLLO NAaTHWK noaaTtkiB 6a-
UMTb, WO CMIQYEHI HAM KOLITU HE BUKOPUCTOBYHOTLCA AN CYCMiNIbHOrO
6nara, He PO3MOAINATLCA CNPABEANIMBO i YECHO, HILLO iHWE HE MOXe
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3aKpinuTK B MOro CBiAOMOCTI Ta NOBeAiHLi LO6PY BOMO i BaxaHHS Bif-
[laTV AepaBi YaCTUHY BNACHUX KOLUTIB.

Lls npobnema BUXoAWTb 3@ paMKM CyTO NMOAATKOBMX BiAHOCKH. KpiM
0NoAaTKyBaHHS, TYT MW 3a4iNaEMO BAXKIMBUIA NAACT OIOOXKETHUX Bif-
HOCMH Ta BiZHOCWH, LLO BMMAMBAKOTb i3 MPABOBOrO iHCTUTYTY Ny6niy-
HUX BMAATKIB, TOOBTO Le KOMMekcHa npobnema ¢iHaHCOBOro npasa.
BropkeTHa cuctema gepxkaBu NOBMHHA OyayBaTMCA Ha 3acagax cnpa-
BEL/IMBOIO M HeynepeaeHOro po3noainy cycninbHoro 6aratctea Mix
rpoMagsHamu 1 TepuTopiaNbHUMKM TPOMajaMu, a CNpaBeasivMBUIA po3-
nofain KowTiB nybniyHMx GOHAIB BiAHOCMTLCS 40 BM3HAYANIbHMX 3aCaf
nybniyHnx diHaHCiB.

Sk cnywHo 3ayBaxye M. XXepHakoB, CTaH CUCTEMM 3LIACHEHHS CY-
CMiNIbHUX BMOATKIB MPSIMO BMIMBAE HA YSBJEHHS KOXHOrO MAaTHMUKA
npo CNpaBeAnuBiCTb CUCTEMM NYOAIYHMX BiHAHCIB, @ OTXe, | Ha BaxaH-
HS 0OOPOBINBHO CMAYyBaTM NOLATKM Ta HA MOr0 CTaBNEHHS A0 BNaau
B3arani. Y umMx ymMoBax Habarato BaXnmBiwmMu HakTopammn He TifibKu
ONg NNaTHMKIB MOAATKIB, @ M ANs1 BCbOrO CYCNiNbCTBA € HE EKOHOMIiYHi
MOKAa3HMKM YM 30BHILIHbOMOJITUYHI BEKTOPU, @ AOTPUMAHHS HeBiguvy-
)XYBaHWX NpaB NOAMHM Ta BiACYTHICTb O4EBUAHMX NPOSBIB CBABINbHOCTI
3 OOKy AepxaBu, y TOMy 4Mcii B cucTeMi nybnivHux diHaHcis. Lle ne-
penbayae, 30kpeMa, M HeobXiAHICTb 3aMpOBafKEHHS TaKMX MeXaHis3-
MiB KOHTPOJ/IO 338 BUKOPUCTAHHAM Ny6nivyHMX DiHAHCOBUX pecypciB, ki
6ynn 6 eeKTUBHUMM 3 TOUKM 30pY HELOMNYLLEHHS 310BXMBaHb, @ LLbOr0
HEMOX/IMBO A0CArTM 6e3 3HAYHOro MiABULLEHHS NPO30POCTi BUKOPU-
CTaHHg nybniyHnx diHaHcoBmx pecypcis [186, c.46].

HeobxigHO BM3HATH, WO Ha CbOrOAHI AepxaBa He 3abesneunna
Npo30piCTb i CNpaBeaMBICTb y pO3NoAini 610aKeTHUX KoWTiB. B YkpaiHi
BE/IMKa COLiaibHa HEPiBHICTb, MPO CNpaBeaIMBMIA PO3MOAINA CYyCNiIbHUX
6nar roBOpuTM He [OBOAMTLCS. SICKPaBO Le MPOSIBNSETbCS B CUTyaUii
3 ONIaTo0 Mpaui KepiBHWKIB AepXXaBHMX Kopnopauii abo YMHOBHM-
KiB BMLLOrO piBHS, SKi He CNiBMIpHi 3 3arabHMM piBHEM OMaaTh npadi
B YKpaiHi, 0cO6IMBO Ha TNi Mi3epHMX AOXOAIB MpaLiBHMKIB OCBITM UM
OXOPOHW 340pOB’s, @ TAKOX NeHcioHepiB. A. [lyTyak CAyLWHO nuwe npo
HEenpuNycTMMIcTb HaaMipHOi audepeHuiauii y Aoxoaax Ta KpalHboOi

224



3.4. MexaHi3Mu 3anobiraHHsa nopyLweHHaM nybniyHoro iHTepecy
NpY BU3HAYEHHI MeX NOAATKOBOrO MAaHyBaHHS

6igHocTi. LLi sBMLLa 3arpoxytoTb CTaHy couianbHOi 6e3neku, HeraTMBHO
BMAMBAKOTb HA CTUMYNU A0 BUPOOHULTBA, 3aroCTPHOIOTh COLlianbHi Cy-
nepeyHocTi, BeayTb A0 MONITUYHOI KPU3M Ta IHWKMX HEFAaTUBHUX ABULL
i couianbHMx notpsaciHb [175, ¢.150]. Kpim Toro, nonpu nesHi 3pyLueH-
HS, 0ANeKo He [0 KiHug we 3abe3neyeHo Npo30opicTb i CNpaBeaMBiCTb
y cucteMi nybniyHux 3akynisenb. CycninbCTBO He 3340BOMEHO AKICTHO
poboTV fepXaBHOro anapary, piBHEM MPaBOOXOPOHHOI AisNIbHOCTI Ta
CYLOUYMHCTBA, AKICTIO HaJAHHS aAMIHICTPAaTUBHMX NOCAYT TOLWO. be3 Bu-
PilLeHHS LbOro NiacTy NpobaemM BaxKo roBOPUTU NPO BiAHOBNEHHS [10-
BipM NNAaTHMKIB NOAATKIB 40 AEPXKABW.

M. >)KepHaKoB Harosiowye, Wo SK AepXKaBHi IHCTUTYTU He 3abe3nevy-
0Tb MPO30POro Ta ePeKTUBHOrO BUKOPUCTAHHS BIOIKETHUX KOLWITIB, TaK i
cepef, NNaTHUKIB A,0OPOBINbHA CNaaTa NOAATKIB Le He € 3aralbHOBM3HA-
HO HopMoto. BogHouvac 4atu BignoBiab Ha 3anNMUTaHHS, IKMA CYOEKT y LIMX
BIOHOCMHAX — AepyKaBa YM MAATHUKM NOAATKIB — NOBUHEH K3MIHUTUCA»
nepLmM, BUOAETbCS HACTINIbKM XK MOXKIMBUM, FK | HA BiZLOME MUTAHHS NPo
KYpKYy i anue. 3 ogHoro 60Ky, Lie B3aEMO3aneXHi TeHAEHLi: NIaTHUKK By-
LyTb 4OBPOBINBLHO CNAAYYBATU NOAATKM TOLI, KONM ANt HUX Byne oveBmA-
HOI BMrofa Bifg Takoi cniaty (3HaYHe 3pOCTaHHS 3apniar, SKOCTi JOPir,
MeOMLUMHM TOLLO); OYEBUIHICTb BUIOZ Bif, CNAATU HATOMICTb € NPSIMO Mpo-
MOPLIMHOK 30iNblUEHHI0 NOAATKOBUX HaAXOMKeHb. 3 iHWworo 6oky, no-
npu Te, Wo obmaBa GakTopy 3HAYHOK MipO 3anexaTb OAMH Bif, OAHOTO,
BHYTPILUHSA 3MiHA OLHOMO 3 HUX MOXE CMPUYMHUTK HECMIBMIPHUI BMMB
Ha MO3UTMBHI BHYTPILLHI 3MiHW iHLIOrO. IHaKLIe KaXy4W, HaBITb HE3HAUHE
36iNblieHHs [0OPOBINbHMX NOAATKOBMX HAAXOOXKEHb AACTb MOX/IMBICTb
[LepxaBi 3anpoBaamTy 6axKaHi A5 NAATHMKIB iHILIATUBK, | HABMAKM — Ha-
BiTb HEBE/IMKE MifHECeHHS LOBIpW A0 AepXaBu 3 OOKY NIATHUKIB MOXe
CMOHYKaTH ix cnnavyeat nogatkm [186, c.48].

OTxXe, KNOYOBMMM NepenyMoBaMu, 63 SKMX HEMOXIMBO 3abes-
neynTn NiABMLLEHHS NMPaBOBOI CBIAOMOCTI Ta Ky/IbTypu MAATHMKIB No-
[laTKiB, 30KpeMa npu 34iMCHEHHI HMMM MOAATKOBOrO MMAHYBaHHS, €
BCTAHOBJ/IEHHS MOMIPHOrO NOAATKOBOIO HABAHTAXEHHS, @ TakoX Cnpa-
BELJIMBOrO PO3MoLiny cycninbHux 6nar. Yci iHWi 3axogm, 9K-0T: npo-
BelEeHHS iHhDOpMaLinHOI, po39CHIOBaNbHOI, HaBYaNbHOI poboTH cepen
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NAATHUKIB NOAATKIB — € BAXK/AMBMMM, ane OaANeKo He CaMOAOCTaTHIMM
iHCTpyMeHTamu.

KpiM niaBULLEHHS piBHA NPaBOBOI CBIAOMOCTI M KyNbTypy NAATHU-
KiB MOAATKiB, HACTYMHMUM HAZABaX/IMBUM (DAKTOPOM, KM 3abe3nedunTb
YECHICTb i 3aKOHHICTb MOAATKOBOrO MAaHYBaHHS, @ TAaKOX Oyae npoTtu-
LiSTM NpPOTUNpPaBHIl Ta HeA0BpPOCOBICHIM NOBEAiHLi NAATHUKIB NoAaT-
KiB, € y[OCKOHaNEHHS MOAATKOBOro 3aKOHOAABCTBA. HepgockoHanicTb
NOAATKOBOrO 3aKOHOABCTBA € CMCTEMHOK MpobaemMoto, gka nopyuy i3
CKNAJHICTIO aAMiHICTpyBaHHS MNoAaTKiB Ta HAAMIpHMM MOAATKOBUM
HaBAHTAXKEHHAM XapaKTepu3ye MOAATKOBY cMCTEMY YKpaiHM 9K OOHY 3
Hamripwmx y €Bponi i He Ti/IbKK.

[o ocHoBHWMX npobneM NoaaTKOBOrO 3aKOHOAABCTBA CMif BiAHECTU
MOro HecTabinbHICTb, WO YHEMOX/MBIOE CTPATEriyHe MOAATKOBE NNaHy-
BaHHA. KpiM Toro, HeuiTKicTb HOPM MOAATKOBOIO 3aKOHOAABCTBA, HEsKICHA
33aKOHOAABYA TEXHiKA, HASABHICTb 3HAYHOI KiNIbKOCTI TEXHIYHUX Ta IOFIYHUX
Hey3roKeHOCTEN, MOXK/IMBICTb ABOSIKOTO T/IYMAYeHHS, HAasiBHICTb MPaBOBMUX
NPOrasivH Ta iHWi HeAOoMiIKM NOPOMAXKYHOTb 6arato Npobnem y perynoBaHHi
NoAaTKOBUX BiAHOCKH. HasBHICTb MpaBOBMX NpOrasvH Ta Konisi NnpoBo-
KY€E NNATHWUKIB NMOAATKIB HA 3aCTOCYBaHHS arpeCMBHOrO NOAATKOBOIO Mna-
HYBaHHS, MOXe CMOHYKATW A0 HeLobpOCOBICHOI MOBEAIHKM, 3/T0BXMBAHHS
npaBoM. 3 apyroro 60oKy, L Ta iHLWi HEeY3roLKEHOCTi He CNpUSIOTb MPaBOBIl
BM3HAYEHOCTi, MTOPOAXKYHOTb YUNCIIEHHI KOHMMIKTM Ta MOAATKOBI CNOPW.

[NofaTkoBe 3aKOHOAABCTBO € OAHMM i3 HAMbinbl CKAAQHUX Y Npa-
BOBIl CMCTEMI HALWOI KpaiHK. SIK MOKA3ye MpaKTUKa 3aCTOCYBaHHS, 3Mi-
HM, WO BHOCATbCA OO 3aKOHIB YKpaiHM 3 MMTaHb OMOAATKYBaHHS, §K
npaBuao, CNPUYMHAKTD HOBI Mpobnemu, a He BPErynboBYHTb CTapi.
OCHOBHMMM NMPUYMHAMM KONIi3iMHOCTI NOAATKOBOIO 3aKOHOAABCTBA Ha-
YKOBL,i Ha3MBAKOTb YNC/IEHHI Ta MepeBaXXHO 6€3CUCTEMHI 3MiHM 40 YMH-
HUX HOPMATMBHO-MPABOBMX AKTIB Y CPepi onofaTKyBaHHS, Ki, HA Xab,
YyNpOBaAXKYOTbCS 6€3 BpaxyBaHHS OCHOBHMX MPUHLUMMIB NpaBa Ta BU-
Mor npakTuku [163, c.42-44]. Taknit BUCHOBOK MU BBAXAEMO 3aHAATO
KPUTUYHMUM, afyKe Hacnpasai 6arato 3MiH i 4ONOBHEHb A0 NOAATKOBO-
ro 3aKOHOZABCTBA CMPUSIM YAOCKOHAIEHHIO MPAaBOBOr0 PerytoBaHHs,
0cobnMBO B NMMUTaHHI agMiHicTpyBaHHa MNB.
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MopaTkoBe 3aKOHOAABCTBO YKpaiHM NOTpebye yAOCKOHANEHHS,
O[HAK Lei npouec He MoXe ByTM NepMaHeHTHWUM i Be3CUCTEMHUM, 5K
MK cnoctepiranun goci. Ha gymky O. 3enbaiHoi, GparMeHTapHi 3MiHM Ta
[LONOBHEHHSA NMOAATKOBOr0 33aKOHOLABCTBA BMPillyBasn OKpPeMi BY3bKi
MUTaHHS, He 3a4inatyM OCHOB MOAATKOBOI CMCTEMM, WO CTBOPHOBANO
we Binbwwnii oucbanaHc. BennyesHuit MacMB HOPMATMBHO-MPABOBUX
aKTiB MPO OMOAATKYBAHHS, SKi YacTO Cynepeyunu OAMH OLHOMY, 403-
BOJIIB HELOOPOCOBICHMM CyO€EKTAM rocnofaprtoBaHHS BMKOPUCTOBYBA-
TW «Na3iBKM» y 3aKOHOAABCTBI i abo B3arani He nMaaTUTU NoaaTkis, abo
NAaTMTM MiHiManbHI CyMu, He BiANOBIAHI piBHIO iX goxoais. [pobnemy
3aKOHOAABELb XOTiB BUPILIMTH LLASXOM NOCUNEHHS NOAATKOBOIO TUCKY,
L0 MPU3BENO A0 MOSIBU e BUTOHYEHILLIMX CXEM YXUIEHHS Bif onoaat-
KyBaHHS. UMM Binblie pepxkaBa Hamaranacs MOCMAUTM CUCTEMY OMO-
LaTKyBaHHS, TUM Binblia KifbKiCTb CyOEKTIB rOCNOAAPIOBAHHSA ML B
TiHb» i 30iNblUYyBaNacs KiNbKiCTb HaniBieranbHUX CTPYKTYp, LLO HafaBa-
AW NOCAYIU 3 MiHiMi3auii NofaTKOBMX BigpaxyBaHb. Y pe3synbrarti «bnari
HaMipu» 3aKoHoAaBLS 006epHynncs BennyesHMMmM 36uTKamMu ans aep-
XaBHoro 6roaxety [196, c.50].

Mpouec ynockoHaneHHs NoAaTKOBOro 3akKOHOAABCTBA HeobXigHO
po3rNaaaTM 9K enemMeHT CMCTEMHOI NoAaTKoBOi pedopMu. YCniwHiCTb
uiei pedpopmu Byne 3abesneyeHa mwe WASXOM BU3HAYEHHS ii cTpaTe-
MYHMX LiNen Ta 3aBAaHb, NPUHLMMIB, MEXAHI3MIB peani3aLii Ha KoHLen-
TyanbHOMY piBHi. LLi cuctemHi 3acagm MatoTb OyTM 3aKpinsieHi B KOHLEeMN-
uii nopatkoBoi pedopMu, 9Ka Ma€e CTaTM dyHAAMEHTOM AN po3pobKM
3aKOHOMPOEKTIB 3 yHeceHHs 3MiH o K Ykpainu. Taka KoHuenuis He
Ma€ NepeTBOPUTUCS B YEPrOBUIA KMEPTBOHAPOOKEHWI» LOKYMEHT, KM
TaK i 3aNMWKTLCA Ha nanepi. [NoTpibHO BU3HAUMTM BiANOBIAANbHUX PO3-
pOBHMKIB Ta YiTKi CTPOKM ii 3anpoBagxeHHs. [lo po3pobku KoHuenwuii
Ta Ha ii OCHOBI HEOOXiAHMX 3aKOHOMPOEKTIB MakdTb OYTU 3anyyeHi kpa-
wi daxisui B ranysi onogaTKyBaHHS, HAYKOBLi Ta MPaKTUKK, MPU LbOMY
ix poboTta Ta ii pe3ynbraT He MOBWMHHI 3anexaTtu Bif 3MiHWM NONITUYHOI
Bnagu. Po3pobneHi KoHUenuis Ta 3aKOHOMPOEKTU MakTb MNPOMTU LUK-
poke 06roBopeHHs y GaxoBux Konax, Ans AOCATHEHHS MaKCMManbHOro
KOHCeHcycy wogno ix 3micty. [Micna peanisauii uiei pedbopmu noBmHeH
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6yTM 3anpoBagXKeHMIn MOPATOpPili Ha BHECEHHSI KOHLENTYaNbHUX 3MiH
[10 NOAATKOBOr0 3aKOHOAABCTBA, OyAb-AKi 3MiHM Ta 4OMOBHEHHS MalOTb
OyTM BUKNMKAHI NiMle OOEKTMBHMMM E€KOHOMIYHMMMK Ta CYCMiNbHUMMU
npoLecamu, K afleKBaTHa i JOCTaTHS peakLis Ha HUX.

MUTaHHA NigBULLEHHS NPAaBOBOI KYNbTYpW Ta YAOCKOHANEHHS no-
[ATKOBOTrO 3aKOHOAABCTBA HAA3BMYAMHO BAXKIMUBI, MAKOTb M106anbHUNM,
CTpaTeriyHui xapaktep Ans 3abe3neyeHHs HaneXHOoro BUKOHAHHS Mo-
[aTKOBOro 0OOB’A3KY Ta HEeAONYLLEHHS BMXOAY 3a MeXi MoAaTKOBOro
nnaHyBaHHs. Pa3oM 3 TMM, HeOOXiAHO JATU OLLIHKY SIKOCTi MpaB0o3acTo-
CYBaHHS$, e(heKTMBHOCTI HAasiBHUX NPABOBMX iHCTPYMEHTIB NpoTuaii He-
3aKOHHIM MiHiMi3aLii MoAaTKiB, SKi BXe 3aKpinieHi YNHHMM MOAATKO-
BMM 3aKOHOAABCTBOM.

OCHOBHMM €e1eMEHTOM MEXaHi3My NPOTUAII He3aKOHHIW MiHiMi3auii
NOAATKIB € NOAATKOBWI KOHTPOb. [TOHATTS NOAATKOBOrO KOHTPOO BU3HA-
YeHO HOPMATMBHO, BiANoBiAHO Ao NyHKTy 61.1 ctatTi 61 MK Ykpainw. Mo-
[aTKOBWIA KOHTPO/b — CMCTEMA 3aX0A,iB, LLO BXMBAKTbCS KOHTPOMOKUYMMU
OpraHamu Ta KOOPAMHYKTbCS LLeHTpaiibHUM OpraHOM BMKOHABYOI BlaaM,
o 3abe3neyye GOpMyBaHHS Ta peanisye Aep>kaBHY iHAHCOBY MOAITHKY,
3 METOI0 KOHTPOJIO MPAaBWIBHOCTI HapaxXyBaHHS, MOBHOTM i CBOEYACHOCTI
CnnaTv noJaTkiB i 360piB, @ TAKOX AOTPUMAHHS 3aKOHOAABCTBA 3 MWUTAHb
peryntoBaHHs 06iry roTiBku, MpoOBeLeHHS pO3PaxyHKOBMX Ta KAaCOBMX one-
paLii, MaTeHTYBaHHS, NiLLEeH3YBaHHA Ta iHLWIOrO 3aKOHOAABCTBA, KOHTPOJIb
3a JOTPUMAHHAM SIKOrO MOKJ3AEHO HAa KOHTPOMOIYI opraHu [314]. Take
BM3HAYEHHS MW BBAXKAEMO HE 30BCiM BLA/IMM, afKe 3MICT MOHATTS «no-
[LaTKOBUIA KOHTPOJIb» PO3KPUBAETLCS 3 BUKOPUCTAHHSAM LLbOr0 CaMOoro Lib0o-
ro TepMiHY, KONM BM3HAYAETbCS META 3aCTOCYBaHHS BiAMOBIAHMX 3aXOLiB
KOHTPOMOUMMKM opraHamu. KpiM Toro, 3aKoHoAaBeLb TPOXM PO3LUMPUB
cdepy MOro 3acTtocyBaHHs, GakTMYHO BUMLLIOBLLM 33 Mexi be3nocepenHbo
NOAATKOBMX BiAHOCKWH. binbll noBHe BU3HaueHHs fa€ [. [IMUTpEHKO, IKui
pO3MSAA€E NOAATKOBUIM KOHTPO/b SIK 0COBAMBUMI BUL AepXKABHOTO (iHaH-
COBOr0O KOHTPOSIO, LLO 3AIMCHIOETbCS Ha CTagii GOpMyBaHHS AepXKaBHMX
rpowoBux (GOHAIB CnewjiasbHO YNOBHOBAXXEHUMM CyOEKTaMMU (OpraHamm
[lep>aBHOi NOAaTKOBOI CAYXOM Ta iHWMMM KOHTPO/IOKUMMMU OpraHamu),
CMPSIMOBaHMIM Ha 3abe3neyeHHs A0OepXKaHHS MOAATKOBOrO 3aKOHOLAB-
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CTBa NNATHMKAMM NOAATKIB, NOAATKOBMMM areHTaMm Ta iHLWMMK CyDEKTaMM,
o 3abe3neuytoTb peanisaLilo NoAaTKOBOro 060B%3KY, BUSBNEHHS i none-
pemKeHHSI MOAATKOBMX MPaBOMOPYLIEHb, @ TAKOX MPUTATHEHHS BUHHMX
oci6 fo ropuanyHoi BianosiAanbHocTi [169, c. 23-24).

CratTeto 62 IK YkpaiHM BM3HAYEHO OCHOBHI METOAM MOAATKOBOro
KOHTPOSO, a CaMe:

1) BeneHHs 06niky NnnaTHMKIB NOAATKIB;

2) iHdbopMaLiiHO-aHaNniTMYHe 3abe3nedYeHHs LiSAbHOCTI KOHTPO-
JIOKYMX OpraHis;

3) nepeBipku Ta 3Bipku BignosigHo no BuMmor K Ykpainu, a Ta-
KOX MepeBipkM WOLO AOTPMMAHHS 3aKOHOLABCTBA, KOHTPO/b
33 OOTPMMAHHSAM SKOr0 MOKALEeHO Ha KOHTPOJIOUI OpraHu,
y NOPSAKY, BCTAHOBNEHOMY 3aKOHaMM YKpaiHu, WO perynTb
BiANOBiAHY chepy NpaBOBIAHOCKH;

4) MOHITOPUHIY KOHTPO/IbOBAHWX OnepaLii Ta ONMTYBaHHS Moca-
[LLOBUX, YNOBHOBaXEHMX 0Cib Ta/abo npauiBHMKIB NAaTHUKA MO-
[aTkiB BignosiaHo o cratTi 39 MK Ykpainu [314].

Ha gymky K. KoBanb4yk, M0AaTKOBMIA KOHTPOJIb AOLIMBHO 34iMACHIO-
BATM B KifbKa €TaniB, KOXEH 3 IKMX MA€ BiAMNOBiAaTM HOpMaM MOAATKO-
BOro MpaBsa, NPOBOAUTUCH Y NOTIYHIN MOCNIAOBHOCTI Ta CNPSIMOBYBATUCh
Ha OOCArHEeHHs HeobXxigHOro pesynbTaTy, @ CaMe BUSABNEHHS 3JI0BXM-
BaHb Y cepi ONOAaTKYBaHHSA Ta BXMUTTS 3aX0LiB A1 YHUKHEHHS LLbOro
ABMLWaA y ManbyTHboMy [216, c.102].

Cnip, HaronocuTK, WO 3a OCTaHHIN nepiofn Biabynaca CyTTeBa TpaH-
chopmauia Micus | 3HaYEHHS BKa3aHMX METOAIB NOAATKOBOIO KOHTPO-
M0, SIKWO paHiwe OCHOBHMM MeTogoM be3anensiLiiHo BBaXKanucs mno-
[ATKOBI MepeBipKM, TO B OCTAHHI POKM Ha MepLUMi NAaH BUXOOAUTb CaMe
iHpopMaLiHo-aHaniTMYHa poboTa NOAATKOBMX OPraHis.

Ak cnywHo 3a3Havae .M. MNoTepHak, BaXIMBUM 3aBAAHHAM MO-
[LAaTKOBOrO KOHTPOJIO € HE TibKWU MPUMMHEHHS NPaBOMOpPYLLEHb, ane
M BXMBAHHS 3aXO0AiB, CMPSMOBAHMX HA YCYHEHHS MPUYMH i YMOB, LLO
CNpUAOTb iX BUMHEHH0 [330, c.106].

CyyacHi mMeTogM Ta METOAMKM MOAATKOBOrO KOHTPOMK HabaraTto
ePeKTMBHILWI, OCKiNbKK, NO-NepLUe, 4aKTb MOXIUBICTb 3abe3neyyBaTu
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Harnsg, 3a LOTPMMAHHAM NOAATKOBOI AMCLMNNIHK Binbl onepaTMBHO, a
B Ae9KMX BMNAAKaxX — MONepeaKyBaT MOX/IMBI MOPYLUEHHS, @ NO-ApY-
re, 1al0Tb MOXJIMBICTb BU3HAYMTM HaAMOBINbW pM3MKOBI chepu, e MOX-
JIMBOCTi NOAATKOBMX 3/T0BXMBAHb YM He Hanbinbwi. llonepegHi nigxonm
[0 KOHTPONbHO-NepeBipoYHOi poboTM BMAAKTbCS 3actapinumu. [o-
KYMEHTaNbHi NepeBipKM, NNAHOBI YM MO3aMnaHOBI, € HEOOXiAHUM, ane
He Hanbinbw edeKTUBHUM METOLOM, afKe 3MiNCHIOTbCS MOCTPAKTYM,
MatTb CTUCAI TEPMiIHM NPOBELAEHHS | Yepes iCHYYi npouenypu He Mo-
XyTb 3a6e3MmeunTi onepaTMBHE pearyBaHHs Ha 3arpo3u 4u pUsnKu no-
PYLUEHHS MOAATKOBOro 3aKOHOAABCTBA. BOHM, 1K MpaBMio, BUKOHYOTb
He npeBeHTUBHY BYHKLIIO, @ BiAHOBIOBAJbHY.

TaknuM umnHOM, Oong 3abe3neveHHs K NPeBeHTUBHOI YHKLii no-
[ATKOBOTO KOHTPOJO, TAaK i BiAHOBOBA/IbHOI, BaXKIMBMUM 3aBAAHHSM
€ BM3HAYeHHS PU3MKIB MOpPYLIEHHS MOAATKOBOro 3aKOHOA4ABCTBA Ta iX
KpUTepiiB, OLiHKA pU3KMKiB Ta onepaTMBHA M e@eKTUBHA NPOTUAiS No-
pYLUEHHSM.

Sk 3a3Havae O. [lecaTHIOK, HA Cy4acHOMY eTani NMoaaTKOBUM Op-
raHam HeobXigHO AOCArTU nonepemXeHHs (akTiB HennaToCIpOMOX-
HOCTI Ta yXMNEHHS Bif CNiaTM NoAaTKiB Cy6eKTaMu NiANPUEMHULBKOT
LiSNbHOCTI, @ Takox 3abe3neuntn A0OpOBINbHY CNNaTy HUMKM MOAAT-
KOBMX 3060B%93aHb. [1ogaTKoBi pU3MKM NpeacTaBafoTb CO600 OAMH
i3 IHCTPYMEHTIB ON9 3L4iIMCHEHHS UMX 3aBaaHb. ABTOMaTM3auia npoue-
CYy MOHITOPUHIY MOAATKOBMX PU3MKIB LO3BOAUTb MiHIMi3yBaTW BMIMB
cy6ekTMBHOrO hakTopy Ha BUBIp NiANPUEMCTB AN NOAATKOBOrO ayauTy,
[L03BONNTb, NPY LbOMY, 34iACHIOBAaTU KOHTPO/b 38 MOX/MBMMU MOPY-
WEHHAMM NAAaTHUKAMK NMOAATKOBOrO Ta Ba/IlOTHOMO 3aKOHOA4ABCTBA 6e3
BTPYYaHHS B iX NiANPUEMHULbKY AiaNbHICTb [167, c. 360].

HaykoBLi BKa3ykTb Ha Te, LLO NOAATKOBMM PU3MK 3 MOMsSAY Aep-
aBKW B 0Cobi ii yMOBHOBaXXEHUX OPraHiB — Lie MMOBIPHICTb (3arposa)
HeLOOTPMMATH NOJATKM B BIOMKET Yepe3 BMKOPUCTAHHS MIATHUKAMU
NoaaTKiB MeTOAIB MiHiMi3aLii (ONTUMI3aLii) onoaaTKyBaHHS, MOXIUBUX
yepes Ti UM iHWi HeaoNikM B NOAATKOBOMY 3aKOHOAABCTBI [304].

0. CywkoBa CTBEPAXYE, LLO BNPOBamXKeHHS Yy aisnbHictb AMC Ykpa-
iHW MOPAAKY YNPaBAiHHS NOAATKOBUMW PU3MKAMMU MAE HA METI BUSB-
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NEHH$ 1 OLHIOBAHHS NOAATKOBMX PU3MKIB, WO AACTb 3MOTY po3pobutu
3ax04M WOoA0 iX MiHIMi3auii Ta ynepemxeHHs nig Yac agMiHiCTpyBaH-
HS nopaTtkiB i 360piB dickanbHUMKM opraHamu. [poOrHo3yBaHHA MOTEH-
Li“HOro 36MTKy Ta MMOBIPHOCTI peani3auii pu3nKoBOi NOAIT Aa€ 3Mory
YyYaCHMKaM MPUCBOITM PU3MKAM BIAMOBIAHI PiBHi, 30CepeaMBLIM yBary
Ha pU3MKax i3 HAaMBULIMM CTyNEHEM 3arpo3uM HeCniaTM noaaTkis i 360-
pis [410, c.270].

Haibinblw edekTMBHO 3anpoBafyKEHHS HOBUX PU3MKOOpPIEHTOBA-
HUX METOAiB MOAATKOBOrO KOHTPOMK 3LIMCHIETHCA Yy chepi agMiHi-
ctpyBaHHs MB. Lleit nogatok 3aBxau OyB i 3anMWaeTbca HanbinbLu
npobnemMHMM | BPa3NMBUM 3 TOYKM 30pYy MOAATKOBMX 3M0BXMBAHb.
3anpoBafKeHHs CUCTEMU eNeKTPOHHOro aamiHictpysaHHs OB pano
MOX/IMBICTb BUPILUMTM He BCi, ane 3HAYHy KinbKicTb npobnem, 30kpe-
Ma CyTTEBO OOMEXUTU PU3MKM HE3AKOHHOTO (OPMYBaHHS NOAATKOBOrO
KpeauTy Ta HE3aKOHHOMO GI0AKETHOrO BifALWKOAYBAHHS 3 BUKOPUCTAH-
HAM TaK 3BaHWX «MOAATKOBMX SIM» YM iHLWIKMX CNOCODOIB HEMpPaBOMIpHOI
MiHiMi3auii nogaTkoBMx 3060B’a3aHb. [T03UTUBHMM MOMEHTOM 3anpo-
Ba)KEHHSI eNeKTPOHHOI cucTeMu aaMiHictpyBaHHs MNAB ctano 3meh-
WEHHS BMAMBY NOACBKOr0 (akTopy Ha PerynioBaHHS LMX MPOLECIB,
a[Ke Lie 3HMXKYE KOPYMLiNHI pU3nKKn, 0COBNMBO B XOA4i MPOBEAEHHS Ka-
MepaNbHMX Ta LOKYMeHTaNbHMX MepeBipok aeknapauin no MNAB, a Ta-
KOX BigwkoayBaHHs MNB, ake paHile, B yMoBax 0bMexeHMX broaxeT-
HUX pecypciB, 4acTo 34iMCHIOBANOCh Y PYYHOMY pexuMmi. ABTomMaTm3auis
npoueciB agmiHictpyBaHHs MNAB, 32 yMoBM YiTkoi poboTH cucTeMu, fae
MOX/MBICTb BUPIWKTYM Li npobnemm [122,¢.112].

3anpoBamKeHHs! EeNeKTPOHHOrO PeeCTpy MOAATKOBMX HaKMaZAHMX
[ano 3Mory NogaTkoBMM OpraHaMm 3A4iMCHI0BATU ONEPATUBHUIA KOHTPOIb
3a onepawisMM NNaTHUKIB NOAATKIB, BUSBASTU PO3BIKHOCTI MiXK CyMaMu
noaaTKoBMx 30060B’A3aHb | NOAATKOBOrO KPeaMTy KOHTPareHTiB Ta LBMAKO
pearyBatu Ha Hux. CnewianbHMI NOPSAOK PeECTPaLii MOAATKOBUX HaKNa4-
HUX, KONW iX peecTpauis CTana MOX/MBOK BMKIOYHO B pasi HAsSBHOCTI
HeobXiHOi CyMM KOWTIB Ha CrewiaslbHOMY paxyHKY MiaTHMKA NoaaTkisB
abo chopMOBaHOI CyMM MOAATKOBOIrO KpeamTy, 0OMeXXnB MOXIMBOCTI He-
[0BPOCOBICHMX NNATHMKIB HEMPaBOMipHO hOpPMyBaTM NOAATKOBUIA Kpe-
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[MT Y1 3aHMKYBATM NOAATKOBI 3000B’A3aHHS, BUKOPUCTOBYHOUM (DIKTUBHUX
KOHTPAreHTiB UM iHLWi HENpPaBOMIipHi CxeMMU, SKi BUXOAATb 338 Mexi noaat-
KOBOrO MiaHyBaHHS. O6MexuB, 0f4HaK He YCYHYB MOBHICTHO. [Toyanu 3'aB-
NATUCS HOBI CXEMM Ta MOXX/IMBOCTI 3/I0BXMBAHb i3 NOAATKOBUM KPEAUTOM,
30KpeMa BXe 3raflyBaHi HamMu paHillie Tak 3BaHi KCKPYTKMY».

OcKinbky Li 3M10BXMBAHHSA, K | 6arato iHWMX, CTanuM Ayxe no-
LWUMPEHMMMU, 3 OMNSAY Ha Hee@EeKTUBHICTb | CKNAAHICTb NPOTULIATH iM
nocT-hakTyMm, LWASXOM NPOBEAEHHS AOKYMEHTaNbHMX nepeBipok, y MK
YkpaiHu 6yno BHeCeHO 3MiHu, ki nepenbayany NpUHLMNOBO HOBUI Me-
XaHi3M npotuaii 3noBxmnBaHHaM 3 M[B, a came 3ynuMHeHHs peecTpauii
NnoaaTKOBMX HaklagHux. Lle MexaHiaM Ma€e npeBeHTUBHUI XapakTep,
MeTa MOro 3anpoBafXeHHs — He AOMyCTUTM peecTpaLiio NoAaTKkoBOI
HaKAAHOI | He AaTM MOXJMBICTb CHOPMYBaTU MOAATKOBY HAKAALHY,
BPaxoBykuM Binbll WMPOKi KpUTepii BUSHAYEHHS PU3MKIB NOAATKOBUX
3n10BXuMBaHb 3 MB. locnigpkeHHs Takoro MexaHiaMy notpebye okpemoi
yBaru, OCKifibkv Npu 34iMCHEHHI MOAATKOBOro MaaHyBaHHS CAif Bpaxo-
BYBATW BM3HAYEHI 3aKOHOLABCTBOM KpUTEPii OLiHKM pU3MKOBOCTI one-
pauin nnatHukis MNOB, ski AT NiACTaBU AN9 3yNMHEHHS peecTpauii
NOAATKOBMUX HAaKNaAHWUX ANS TOTO, WO6 Npy YHUKHYTU TaKMX PU3MKIB.

Yneple MexaHi3M 3ynuHeHHs peecTpauii NoAaTKoOBMX HaKIaOHWMX
6yno 3anpoBamkeHo 3akoHoM Ykpainu N2 1797-VIII Big 21.12.2016 poky
«[Mpo BHeceHHs 3MiH 0o lNogaTkoBoOro Kogekcy YkpaiHu LWopo nokpa-
LLEHHS iHBECTMLiMHOrO KniMaTy B YkpaiHi». LIuM 3akoHOM kopekc 6yno
[ONOBHEHO, 30KpeMa, NyHkToM 201.16, skmii nepenbayvas 3ynuUHEHHS pe-
€CTpaLii NoAATKOBOI HaKMagHOI y pasi il BiANOBIAHOCTI CYKYMHOCTI BU-
3HaYeHUX 3aKOHOM KPUTEPIiB OLLIHKM CTyMNeHsl pU3MKIB, LOCTATHIX ANS 3y-
NMWHEHHS peeCTpaLlii NOAATKOBOI HAKNAAHOI, @ TAKOX MYHKTOM 74.2, 9Kuii
nepenbayaB NpoBeAeHHS! MOCTIMHOMO aBTOMATM30BAHOrO MOHITOPUHIY
Bi4MNOBIZHOCTI NOAATKOBMX HAKAAHMX TakMM KpuTtepism. [Npu ubomy bes-
nocepenHbo 3anpoBamkeHi Hopmu MK YkpaiHu Hi nopsaky 3ynuHEHHS
peecTpaLii, Hi KpuUTepiiB OLiHKM PU3UKIB He BCTAHOBIOBANM, feNeryBaB-
wu ue, BignosigHo, KMY ta MiHictepcty diHaHciB YkpaiHu. Pazom 3 Tum,
po3pobneHi cnoyaTky MiHicTepcTBOM diHaHCIB YKpaiHM KpUTepii OLiHKM
CTYNEHS PU3MUKIB BMSIBUINCA HACTINbKM HEOOCKOHANMMMU, WO CTBOPUIIM
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CUCTEMHY npobneMmy, KoM 3a HaciAKaMW aBTOMATM30BAHOMO MOHITO-
pVHry noyanu 6710KyBaTUCS NOAATKOBI HAKNAAHI 32 LiSIKOM ferafibHUMM
i MpaBOMipHMMK OMepaLlig My NAATHUKIB NodaTkis. [1py LbOMY Take 3y-
MMHEHHS Habyno MacoBOro xapakTepy, Bu3HavyeHmin KMY nopsgok pos-
rnagy M OLiHKM NOSICHEHb Ta AOKYMEHTIB NMATHMKIB NOAATKIB, HAAAHUX
AN NiATBEPIKEHHS 3aKOHHOCTI 3A4IMCHIOBAHMX HUMWM FOCMOAAPCbKMX
onepauin, BUSIBMBCS HeedEKTUBHUM, @ LEHTPaNibHUIA NOLATKOBUI Op-
raH — HECNMPOMOXHUM 3a6e3MneynT CBOEYACHUI i SKiCHMI po3rnsg, Be-
JIMYE3HOIO MACMBY MOSICHEHD, WO NOAABANIUCS Y 3B’A3KY i3 3YNUHEHHAM
peecTpaLii noaaTkoBMx HaknagHnx. CnoyvaTky po3rnsg TakMX LOKYMEHTIB
30iMCHIOBABCS BMKJIOYHO Ha PiBHI LLEHTPasbHOro MoAATKOBOMO OpraHy,
KM BUSBUBCS Pi3UUHO HECMPOMOXHWM NPOBOAMTYM BCHO L0 poboTy. Lis
npobnemMa 3ymMOBWMNA BMHUKHEHHSI YMC/IEHHMX CMOPIB MiXK MOAATKOBM-
MW OpraHaMu Ta nnaTHMKaMKM NOAATKIB, ane, WO HanripLle, CTBOPOBana
CYTTEBI NepenoHu B poboTi 4OBPOCOBICHMX NNATHUKIB NOAATKIB. Y Takii
cuTyauii 6yno aBa BMXoau — abo BIAMIHWUTK Lier MexaHi3M i no36aBuTmcS
iHCTPYMeHTY 3anobiraHHs NoaaTKOBUM 3/10BXMBAHHSM, abo AKiCHO yao-
CKOHANUTK KpuTepii OLiHKK pu3ukis. byno obpaHo apyrmi wnsx, 6inbL
CKNafLHWUI, ane KpaLLmi 3 TOUKM 30py 3aXMCTY iHTepeciB AepyKaBu.

[MopsanoK 3ynuMHEeHHs peecTpaLii NOAATKOBMX HAaKNaAHMX Ta KpuTepii
PpV3MKOBOCTI 3MiHIOBaIMCS HEOAHOPA30BO | MOCTYNOBO YA0CKOHA/OBA-
nucs. Ha cborogHi Mopsaok 3ynuMHeHHs peecTpauii NoaaTKoBOi Haknaa-
HOIi/pO3paxyHKy KOPUTyBaHHS B EAMHOMY peECTpi NOAATKOBUX HaKIa4-
HUX 3aTBepaxeHui MNMoctaHosoto KMY Big 11 rpygHs 2019 p. N2 1165 /
pani - MNMopsapok N2 1165/. 3a3HaveHnit HOPMATUBHMI aKT MOBUHEH BYTU
npeLMeToM CKPYMynbO3HOro aHanisy gaxisLiB, SKi 34iMCHIOOTL NoaaT-
KOBE MNaHYBaHHS, afXe MiCTUTb LW pas NOMOXeHb, Ki MalTb 6yTH
BPaxOBaHi NpuW NAaHyBaHHi AiSNbHOCTI M ouiHLi pu3unkis. [Nopsakom N2
1165 BcTaHOBNEHO TpM rPyNu KpUTEPIiB, SKi NiANAratoTb OLiHLI Npu pe-
€CTpaLii NOAATKOBOI HaKNaAHOI: KpuTepii pu3mMKoBoCTi naaTtHuka 4B,
nepenik MOKa3HMKIB, 338 KMMWM BU3HAYAETbCS MO3MTMBHA MOAATKOBA
icTOpisi NIATHMKA, @ TakKoX KpuTepii PU3MKOBOCTI roCnoAapCbKoi one-
pauii. Yci BKasaHi KpuTepii Ta NOKa3HMKM MOBMHHI BPaxoBYyBaTUCh MpU
3[iMCHEHHI NOAATKOBOrO NaHyBaHHSA nNnaTHWKoM [1B.
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Kpim TOro, BkasaHuM NopsiiKOM BCTAHOBJEHO O3HaKKM Ge3yMOBHOI
peecTpauii NofaTKOBOi HaKNa4HOI, NpM LbOMY 33 HAasBHOCTI xo4a 6 oa-
HI€l 3 TAKMX O3HAK peeCcTpaLis NoAaTKOBOI HAKNAAHOI He 3YNMUHSAETHCS
B peecTpi. AKLLO NOAATKOBI HAaKNagHi He BiANOBIAAKOTb XKOAHINM 3 03HAK
6e3yMOBHOI peecTpallii, Taki NoAaTKOBI HAaKNAAHI NepeBipATLCS LWOA0
BiAMOBILHOCTI BiLOOPaXeHMX Y HUX omnepaLii KpUTepiaM pU3MKOBOCTI
30iMCHEHHS onepaLii, @ NIaTHUK NOAATKIB, IKMIM CKNaB TaKy NOAATKO-
BY HaK/la4HY, NepeBipSETbCS HA BiAMOBIAHICTb KpUTEPIAM PU3UKOBOCTI
NNaTHMKA NOAATKY Ta MOKA3HMKaM, 33 SKMMM BU3HAYAETbCS MO3UTUBHA
NnoJaTKkoBa iCTOpisi NNAaTHMKA NOAATKY. SKLO 33 pe3ynbTaTaMu aBToMa-
TU30BAHOr0 MOHITOPUHIY MAATHMK NOLATKY, SIKUM CKNAAEHO NOAATKOBY
HaknagHy/po3paxyHOK KOPUIyBaHHS, BiANOBiAa€ xo4a 6 ooHOMY KpuTte-
pit0 pM3MKOBOCTI NIATHMKA MOAATKY, PEECTPaLis Takoi NOAATKOBOI Ha-
KNagHoi/po3paxyHKy KopuryBaHHs 3ynuHsaeTbes [320]. OTxe, 34iMcHI0-
H0YM NOAATKOBE MAHYBaHHS, HEOOXiAHO AOMOITUCS TOTO, W06 NAATHUK
He Bi4NOBiAaB XXOAHOMY 3 KpUTEpIiB PU3MKOBOCTI M YHUK PU3KKY 3yMu-
HEHHS peecTpauii NoAAaTKOBMUX HAKNALHMX.

Cnip, HaronocuTH, WO OUIHKA HasiBHOCTI abo BiACYTHOCTI KpuTepi-
iB PM3MKOBOCTI MAaTHMKA NOAATKY 3MiMCHIOETLCS He 3a pe3ynbTaTaMu
aBTOMATUYHOIO MOHITOPUHTY (TaKMI MEXaHi3M BIACYTHINM), @ KOMICIEH
perioHanbHOro piBHS, IKa CTBOPHETLCA BifMNOBILHUM OpraHoM noaat-
KOBOI cNyk6u. MNpu ouiHLi KpUTepiiB pU3MKOBOCTI KOMICi€EID HE MOXHA
BMKJIOYATK CYOEKTMUBI3M i pM3MK MOPYLUEHHS NpaB NaaTHMKA NOAATKIB,
Wo € Heponikom Mopsaaky, SKMIM € NpeAMEeTOM HaLLOro aHanisy.

HeobxifoHO BpaxyBaTH, WO €EeKTPOHHA CUCTEMA aAMIiHICTPYBaHHS
3aMpoBamKYETbCA He nuwe wono MNOB. YacTkoBO BOHA 3aCTOCOBYETHCS
npw 34iMCHEHHI aAMIHICTPYBAHHS aKLM3HOIO NOAATKY, @ CAMe B YaCTUHI
onepaLin i3 CNMPTOM ETUNO0BUM, aNKOTONIbHUMM HaMosSIMU Ta NaNMBOM.
3aKOHOJABCTBO BCTAHOBJIKOE LOBOMI CKAAAHMIA MEXaHi3M MpeBeHTUB-
HOrO Ta MOTOYHOTO KOHTPOJIO, IKi MependayatoTb YTBOPEHHS | peecTpa-
Lit0 aKLM3HMX CKJIaAiB, 3aCTOCYBAHHS BMTPATOMIpiB, PiBHEMIpPIB TOLLO.
BkaszaHi chepu rocnopgapcbKoi AissnbHOCTI € 0AHUMM i3 HAMBINbLL pU3n-
KOBMX i3 TOUKM 30py NMOAATKOBUX 3/10BXKMBAHb, TOMY MU BBAXAEMO, LU0
3aMnpoBaKEHHS AOAATKOBUX iIHCTPYMEHTIB, XO4Y 3 0AHOro 60Ky 3Ha4YHO
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YCKNAAHIOTb aAMiHICTPYBAHHSA, OAHAK € BUMPABLAHWMM 3 TOUKM 30pYy
3aXMCTy iHTepeCiB AepXKaBu.

Ha cborofHi He po3po6aeHo Ai€EBMX NPEBEHTUBHUX MEXAHI3MIB A8
BM3HAYeHHS PU3MKIB Ta 3anobiraHHS MOpYyLUEHb WOA0 iHWKX NOAATKIB
i 3060piB, 30KpeMa LWo40 NoaaTky Ha NpUBYTOK NiANPUEMCTB, O4HAK MU
He € NPUXWUIbHUKAMM MOAANBLLIOTO YCKNAAHEHHS aAMIiHICTPYBAHHS Ta-
KMX NMoAaTKiB, OCKiNIbKM LLe MOpYLLIMTb BanaHc Mix iHTepecamMu niaTHMKa
Ta AEPXKaBMU, LLO 0CO6IMBO HELOLiIbHO B YMOBAX EKOHOMIYHOI peLecii.
Mu BBaXKaEMO Ha Cy4aCHOMY eTani LiJIKOM AOCTAaTHIM MeTOA0M 3anobi-
FaHHS1 3/10BXMBAHHAM NPW CNAATi NoAaTKy Ha NpMOYTOK Ta iHWMX No-
[aTKiB i 360piB €, 30KpeEMa, NPOBEAEHHS NMEepPeEBipOK.

HeobxigHO BM3HATK, LLLO NPOBELEHHS NEepeBipOK 3a/MLLIAETLCA Of-
HWM i3 HaWbINbW Ai€EBMX METOAIB MOAATKOBOrO KOHTPOJIIO, Bif, IKOrO
[lepkaBa He 3MOXe BiAMOBUTUCS HaBiTb y nepcnekTuei. [Topsag i3 Tum, 3a
OCTaHHi AeKinbka pokiB Bigdynmncs CyTTEBI 3MiHM B NpoLeci opraHizauii
nepeBipok, B OCHOBY SIKOr0 TaKOX MOKN3AEHO 3aCTOCyBaHHS iHdopMa-
LiiMHO-aHaNiTU4HOro METOAY Ta OLiHKA pU3MKIB.

Ak 3a3Havae H. €BTylWweHKO, Cy4yacHi NigxoaM 0O OpraHi3auii KOH-
TpO/nbHO-NepeBipyYoi poboTM p[aloTb NiACTaBM He 3acTOCOBYBATU
MOCT-KOHTPOJIb 0 CYMJiHHMX MATHWUKIB MOAATKIB, BOAHOYAC POOUTH
MOro HeBiABOPOTHMM ANS HECYMAiIHHMX. TOBTO NNAHOBI KOHTPO/bHO-MNE-
peBipyi 3aX04M BXMBAOTb BUHATKOBO LLOAO TUX MiANPUEMCTB, Ki CBi-
LLOMO He cniayytoTb abo cniavyoTb He B NOBHOMY 06cs3i nnaTexi Ao
610KeTY, BUKOPUCTOBYIOUM CXEMMU YXMNEHHS Bif, 0noaatkyBaHHs [178,
€.75]. Mu BBaXaeMo, L0 BKa3aHW aBTOp AELLO ifeanisye cMcteMy op-
raHisauii KOHTPOIbHO-NEepPeBipoOYHOI pob0oTH, OAHAK CAif BM3HATH, WO
Cy4aCHa CMCTEMA OLHKM PU3MKiB A,03BONSE Binbll SKICHO 34iACHIOBATH
Bigbip NnaTHMKIB NOAATKIB ANS MPOBEAEHHS NIaHOBMX MepeBipok, Npo-
BOAWTU NepeBipku Binblw epekTUBHO.

B. YrpuH 3ayBaxye, WO OLiHKA PU3MUKIB OAE MOXIMBICTb 3ampo-
BAAMTM CUCTEMHMI Miaxig 4O aAMIiHICTpyBaHHS MofaTkiB i GasyeTbcs
Ha TOMY, LLLO KOHTPO/IOKOYI OPraHM 3a paxyHOK MoiHPOPMOBAHOCTI Ha
Ginbll paHHIM CTafii NPo MOXAMBI BUNAAKM MOPYLUEHHS NOAATKOBOrO
33aKOHOAABCTBA BiAMNOBIAHO pearytoTb HA HUX HANEXHUMMU LiMK, Y TOMY
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yncni nepenbayaroTb Ta ynepemkyoTb MOX/IMBI MOPYLEHHS NOAATKO-
BOr0 3aKOHOAABCTBA. TakMM UYMHOM, 3aMpOBaKEHHS PU3UKOOPIEHTO-
BaHOI CMCTEMW [03BONUTbL 30CEPEAUTM yBary KOHTPOMOKYMX OpraHiB
Ha NOPYLIHMKAX NOAATKOBOrO 3aKOHOAABCTBA Ta BU3HAY€HHI OCHOBHMX
KpuTepiiB NpoBefeHHs nepeBipok (iHAMKaTopiB ANs BiadOpy NNaTHUKIB
MOAATKIB) WASXOM ynpasaiHHS pusmkamu [425].

HopMM nopatkoBOro 3akOHOAABCTBA BM3HAYaKOTb MEPiOAMYHICTD
NpOBeLEHHS JOKYMEHTA/IbHUX MIaHOBMX NepeBipoK MAaTHMKIB NoaaT-
KiB 3a/IeXKHO Bif, CTYMEHS PU3MUKY B LiSNbHOCTI TaKMX MAATHUKIB, KUK
NoLINSETLCS Ha BMCOKWUM, CEpelHii Ta He3HaYHMI. [NaTHUKM noaaTkis
3 HE3HAYHWUM CTYNEHEM PU3MKY BKJIOYAKOTLCS A0 NiaHy-rpadika He ya-
CTille, HiXX pa3 Ha TpU KaneHOAapHWX POKK, CEPeaHIM — He YacTile, Hix
pa3 Ha [ABa KaneHAApHUX POKK, BUCOKMM — He YacTille OAHOro pasy Ha
KaneHpapHui pik [314].

KoHKpeTHi KpuTepii BU3HAYeHHS CTyNeHiB PpU3MKY MAATHMKIB no-
[aTKiB BU3HayeHi [opsakom dopmyBaHHS naaHy-rpadika npoBeaeHHs
[LOKYMEHTaNlbHUX MNAaHOBMX MepPeBipoK MNaTHMKIB MOAATKiB, 3aTBep-
[KeHOoro Haka3oM MiHictepcta diHaHciB Ykpainm Big 02.06.2015 p. N2
524 3 HacTymHWUMK 3MiHaMK Ta AONOBHeHHAMK [321]. Ing nnaTHWKIB
NoaaTKiB — PUANYHMX OCi6 BM3HAYeHO 55 KpuTepiiB pusmKy Hecnnatu
noAaTkis,y TOMy uncni 28 — BUCOKOro cTyneHs pusuky, 20 — cepefHbOro
Ta 7 - He3HauyHoro. Npu uboMy 6arato 3 LMX KPUTEPIiB BU3HAYAOTb-
€S aBTOMATMYHO Ha NiAcTaBi AaHWX 0OOBA3KOBOI 3BITHOCTI MaaTHMKA
nopatky. NpoaHanisyBaBlwy BKasaHi KpuTepii, NNaTHUK NOAATKY MOXe
[aTV CaMOCTIMHY OLLiHKY CTYMEeHK NOAATKOBOIO PU3MKY BAACHOI rocno-
[apCbKOT JiNIbHOCTI NPU 34iMCHEHHI NOAATKOBOMO NiaHyBaHHSA Ta BXMW-
TW 3aX04M, W06 3MEHLLMTM BiANOBIAHI PU3MKN.

[0BOpSYM NPO YAOCKOHA/IEHHS MPaB0O3aCTOCYBaHHS K O4HY 3 YMOB
3anob6iraHHg NOAATKOBMM 3/10BXMBAHHSIM, HEOOXiAHO HAron0CUTU Ha
BaXK/IMBIM pONi OpraHiB Aep>KaBHOI NOAATKOBOI CNYyX6M B LLbOMY npoLe-
ci. flk cnpaBenMBo 3a3Havae B. MenocoB, XXUTTE3RATHICTb | HAZIMHICTD
noaaTKOBOI CUCTEMM 3aNIEXMUTDb Bif ABOX GakTopis. [o-nepuwe, Big npa-
BMIbHOCTI NOByAo0BM LIEI cMCTEMM, @ MO-ApYyre, Bif, piBHS opraHisauii
NnoJaTKoBOI CNYKOM fepyKaBW i Hanaro4XKeHoCTi NoaaTkoBoi pobotu. Ha
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LYMKY BKa3aHOro aBTopa, XOpoLla NoAATKOBA CNyxba Lie MOXe SKOCb
NiATPUMYBATU XUTKY NOAATKOBY CUCTEMY, HELi€34AaTHA X 3arpOXYE po-
3Ba/IOM HaBITb iAeanbHii nonaTkoBin cuctemi [309, c.116].

Ha pymky I. [yuyna, Bif eeKkTMBHOCTI opraHi3auii KOHTPObHOI po-
60TK ickanbHUX OpPraHiB 3anexuTb CTaH BroaXeTy, Wo be3snocepenHbO
BM/IMBAE HA CTaH EKOHOMIKM i piBEHb XUTTS CYCNinbCTBa. TOMYy CTBOpEH-
HS e(DeKTUBHOI CUCTEMM KOHTPOJIKO 33 CMJIATOK NOAATKOBMX MAaTexiB
[0 610mKeTy NOBMHHO 060B'A3KOBO BXOAMTU A0 OCHOBHMX 3aBAaHb CO-
LianbHO-eKOHOMIYHOI noniTnkm aepxasu [160, c.151].

MpoTsirom 6araTboX pOKiB OpraHW AepykaBHOI MOAATKOBOI CNyX6M
B YKpaiHi nepebyBatoTb y NpoLeci nepMaHeHTHOro pedopMyBaHHs. J1.
IBalOBa BBAXAE, O HACMPABAi Li NpoLLecH peopraHisalii nogaTkoBmx
OpraHiB He MaKTb CMCTEMHOCTI i NOCNILOBHOCTI, TOBTO HE MatOTb O3HaK
CnpaBxHboi pedopmu. byab-gakuii npouec, TuM Binblie npouec pedop-
MYBaHHS$, HAOYBA€E CUCTEMHOCTI 3@ YMOBM HASIBHOCTI Y4iTKO BM3HAYeHOI
MeTu pedOopM I pO3yMiHHS TOrO, IKMI pe3ynbTaT Ma€ ByTu AOCATHEHUN
YHACNIfoK iX 34iMCHEHHS. SIKWO roBOopuTU Npo pedopMyBaHHS Lep-
YKaBHWUX IHCTUTYLIN, TO Taki pedhopMM MOXYTb BYyTM YCRiLWHUMKM nuLwe
33 YMOBM iX: BCEOXOMHOCTI, @ He (parMeHTapHOCTi; peneBaHTHOCTI, a
He aMbiBaNEeHTHOCTI; i FONOBHE, IHCTUTYLIMHOT CNAaKOBOCTI, a He niano-
PSAKOBAHOCTI TUM YU iHLUMM OQHOMOMEHTHUM NONITUYHUM LiNaM rpynu
napTinHKMX QYHKLiOHePIB, Wo 0b6iiMatoTb BnagHi nocaam [202 c.46-47].

BipgcyTHiCTb cTpaTerii Ta winicHOI KOHUenuii ped)opMyBaHHS noaaT-
KOBMX OPraHiB, NOCTiVHI Ta 6e3cncTeMHi peopraHisauii po3banaHcoBy-
0Tb iX pobOTY, He CnpusaTb 3abe3nevyeHH CUCTEMHOMO Ta SIKICHOrO
BMKOHAHHSA OCHOBHMX 3aBAaHb i QYHKLIA NOAATKOBOI Cyx6bu, BUpO-
6NEHHIO MPUHLMMNOBO HOBMX MiAXOAIB A0 pobOTM 3 MAaTHMKAMK Mo-
[aTKiB Ha NapTHepCbKUX 3acafax, 3 6€3yMOBHUM LOTPUMAHHAM MPUH-
LMMiB 3aKOHHOCTI Ta BEpXOBEHCTBa nMpasa. [Jo Lboro yacy nonatkosi
OpPraHu 4acTo HaLiNEeHi BUKJIIOYHO HA BMKOHAHHS dickanbHMX QYHKLIN,
He 3aBX[Au CTaBNsuM B NpiopuTeT CyBope AOTpUMaHHa KoHcTuTtyuii, 3a-
KOHiB YKpaiHu Ta npaB nnaTHMKIB noaatkis. [lep)kaBa [OBrMM Yac He Ha-
BAXXYETbCS Ha AKicHe pedOpMyBaHHS NPaBOOXOPOHHOIO eKOHOMIYHOro
610Ky, NiKBifaALit0 NOAATKOBOI MifiLii, KA CNPUIAMAETLCS He gK edek-
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TUBHWUI NPAaBOOXOPOHHWUI OpraH, a K iHCTPYMEHT TUCKY Ha Bi3Hec. Take
CTAB/IEHHSI BUKJIMKAHE BiACYTHICTIO CEPMO3HOro nporpecy B 60poTbbi 3
TIHbOBMM CEKTOPOM EKOHOMIiKM, B TOM YacC SIK OCHOBHA yBara npuaing-
€TbCS HAMaraHHIO 3HaMTK NOPYLLIEHHS 3aKOHOAABCTBA 3 HOKY MNATHWKIB,
SKi NpaLoTb Y NPaBOBOMY NOAi 1 NNaTATb NoaaTku. He MoxHa roBopum-
TW NPO NOAONAHHS TAKOr0 ABULLA, K KOPYNLis B NOAATKOBUX OpraHax.

OpHak, 3aan5 06’€eKTMBHOCTI CNif, BU3HATK, LLLO HA CbOroAaHi 3pobe-
HO YMMano MO3UTUBHMX KPOKIB ONS SKICHOTO YAOCKOHaNeHHs pobotu
noLaTKoBMX opraHiB. [epL 3a Bce HEOOXiAHO BiAMITUTY 3aNpOBaLKEH-
HS | pO3BMTOK €NIEKTPOHHMX CEPBICiB ANS NIATHMKA NOAATKIB, ki B 6a-
raTbOX BUNagKkax QyHKLIOHYHOTb iCTOTHO Kpalle B MOPIBHSHHI 3 iHWXMMU
[lepXXaBHUMU eneKkTpoHHUMK cepBicamu. Cnif Big3Ha4MTM poboTY iH-
(hOpMaLiMHO-TENEKOMYHIKALLIMHUX CUCTEM, TAKUX K eNIeKTPOHHUI Ka-
6iHeT, akuit 3abe3neyye xopowmni QyHKLiIOHanN, 9K BiAKPUTMI (gocTyn
[0 nybniyHnX peecTpis, Nnepernsg Ta ApyK 61aHKiB NOAATKOBOT 3BiTHO-
CTi, NOAATKOBMI KaneHaap TOLWO), TaK i NpuBaTHMI (Nepernag obniko-
BMX AAHMX KOHKPETHOrO MMaTHWKA, NOAAHHS €1eKTPOHHOI NoAaTKoBOI
3BITHOCTI, iHDOpMaLis Npo CTaH po3paxyHKiB 3 BIOAKETOM, peecTpaLis
NoAAaTKOBMUX HAaKNAAHMX, MIMCTYBaHHS 3 opraHamu A1C towo).

3a oCTaHHiM nepiog, nicnsa peopradizauii APC wWnsxoM yTBOPEHHS
OKpeMOi NoAaTKkoBOi Ta MUTHOI CyXOu, NOAANbLIMIA NpOLLEeC CTaHOB-
JIEHHS HOBMX OpraHiB XapaKTepMU3yeTbCS iCTOTHUMM 3MiHAMM iX CTPYK-
Typu. 30KpeMa, Ha 3aKOHOLABYOMY piBHi BMPOBALXKYETbCS YTBOPEHHS
€AMHOI topuaMYHOi 0cobM Ha 6asi LeHTpanbHOro NMoAaTKOBOro opra-
HY, HQ perioHasbHOMY piBHi NOAATKOBI opraHu 6yayTb GYHKLiIOHYBaTH
TiNIbKW B CTATYCi CTPYKTYpPHMUX Nigpo3ainie. BinbysBaeTbcs weHTpanizauia
NMOBHOBAXeHb, OAHAK BAX/MBO, LLOO BOHA He Oyna HagMipHOHK i Le He
BMJIMHYNIO HA SKICTb Ta 3pYYHiCTb CEPBICIB AN9 MAATHMKIB NOAATKIB.

Ha Hawe nepekoHaHHs, B YKpaiHi Cnif NpUNMHUTM NpakTuky 6es-
CMCTEMHOI peopraHi3alii NnoAaTKOBMX OpraHiB, @ 30CepeamuTUCh Ha no-
KpalleHHi gKocTi ix poboTu. Lle noBMHHO BifbyBaTMCA 9K Y HanpsMKy
YAOCKOHANEHHS IHCTPYMEHTapito, TaK i KaApOBOro OHOBMIEHHS, NiABMU-
WweHHs npodecioHaniamy i komneteHuii. OCTaHHIN hakTOp HEMOX/IMBO
3abe3neunTt 6€3 nepernagy nioxoniB 40 OnNiaTv npaui NpauiBHUKIB
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NMOAATKOBMX OPraHiB. 3@ paxyHOK OMTMMi3aLii KinbKicHOro cknagy, no-
TpibHO 30cepennTn pecypc ang diHaHCyBaHHS onnati npaui axisuis
BMCOKOrO piBHA. HanexHe diHaHCYBaHHS, pO3BMUTOK €NeKTPOHHUX cep-
BiCiB, MOpSA 3 MOCMIEHHSIM MEPCOHANbHOI BiAMNOBIAANBHOCTI B CyKyn-
HOCTi ByayTb CNPUATM 3MEHLIEHHIO KOpYMLii Ta SIKICHOMY BMKOHAHHIO
3aBAaHb, 9Ki CTOSTb Nepea, NoAATKOBUMM OpraHaMu.

OkpeMo cnif HarofocuTW, WO AN NiABULWEHHS SKOCTI NpaBo3a-
CTOCYBaHHS B NMOLATKOBMX NPaBOBiAHOCMHAX Ta 3abe3neyeHHs CBigo-
MOro BMKOHaHHS MOAATKOBOro 060B%3KYy yCiMa MAaTHMKaMM NoaaTkis,
HeobXigHO 3a6e3neyYnTn HeyxmabHe BUKOHAHHS NPUHLMMIB PIBHOCTI, a
TaKOX HEBIZBOPOTHOCTI HACTAHHS OPUAMYHOI BiANOBIAABHOCTI 33 MO-
[aTKOBi MpaBONOPYLIEHHS.

[. CaxHO CNyLWHO HAronoLWYeE, WO NpU OKPEeC/eHHI Kona 3aKOHHMX
MPMBATHUX iHTEpECiB MNATHMKIB NOAATKIB i iX YTINEHHI B XUTTA AyxXe
BAXXJIMBO, LWOO Aep>kaBa i opraHu nybnivyHoi Bnagm BCTaHOBAOBAAM ba-
NAHC He nimwe 3 NybnivyHMM iHTepecoM CyCninbCTBa, @ M MiX iHWUMMU
nAaTHMKaMM nogatkie. He noBWMHHO ByTM cMTyauii, Konv cepep nnat-
HMKIB, SKi 3HAXOAATbCA B PiBHMX YMOBAX, OOHI 3 HUX OTPUMYKOTb HEBM-
npasAaHi npueinei NopiBHAHO 3 iHWKUMK [385, c.68].

HepoTprMaHHIO GanaHCy iHTepeciB MiX NiaTHMKaMKM noaaTkiB Ta
CTBOPEHHIO NepefyMOoB 415 MOPYLEHHS NOAATKOBOT AUCLMMAIHWU CNpu-
1€ HeOBrpyHTOBaHE 3Bi/IbHEHHS Bif, BUKOHAHHSI NOAATKOBOrO 060B3KY,
30KpeMa WSIXOM 3aCTOCYBaHHS MOAATKOBMX aMHicTin. [pakTuka 3acTo-
CYBaHHS LbOro iHCTPYMEHTY MA€E CBOi MepeBaru i Heposiku, AeTanbHUNA
iX aHani3 BMXOAMTb 3a MeXi Haworo pocnimpkeHHs. OgHak HayKoBLi
CNpaBeLNMBO CTBEPAXKYIOTh, LLLO NEepPEBAru y LLbOMY BUMAAKY MatTh Tak-
TUYHMI XapakTep i TMMYacoBui edekT (YaCTKOBA Nleranisauis AOXOLIB,
MeBHI HaAXOMXKEeHHS [0 OHOKeTiB), OAHAK CTPATEriYHO 3/I0BXMBAHHS
3 3aCTOCYBAHHSM TaKOro iHCTPYMEHTY MOPOAXYE B HenobpOCOBiCHMX
NAATHUKIB MOAATKIB CMOAIBAHHA Ha MOXJ/MBICTb YHUKHYTU BMKOHAHHS
nozaTtkoBoro 060BA3Ky Ta Bif4NOBIAANbHOCTI, LLLO HE CMPUSIE YTBEPLKEH-
HIO0 iX MPaBOCBIAOMOCTI Ta NiABULLEHHIO MOAATKOBOI ancumnainn. Kpim
TOro, 6e3yMOBHMM € (aKT, WO 3aCTOCYBaHHS NOAATKOBMX aMHICTIl € He-
CnpaBea/IMBMM CTOCOBHO A0OpOCOBICHMX MNATHWMKIB NOAATKIB, AKi CBOI
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noaaTkoBi 3000B3aHHS BUKOHYBANM HAIEXXHUM YMHOM Ta B MOBHOMY
06ca3i, a y Takii cuTyauii BiguyBatoTb cebe [esKo Mipoto OLYKaHUMMU.
Cnip noroamTMCS, WO NPaKTUKA NOAATKOBUX AMHICTIM Ma€ 6yTW HaA3BU-
YaHO 0BMeXeHOo | BUK/IOYHOK. Ha ManbyTHE YkpaiHi cnig yHukaTw ii
NpOBeLEHHS, MAE LiITM NPUHLMN HEBIABOPOTHOCTI HACTaHHS HOPUANY-
HOI BiAMNOBIAANbHOCTI 33 NOPYLIEHHS NOAATKOBOr0 3aKOHOAABCTBA, W00
CTUMYNIOBATM NNATHMKA NOAATKY A0 HANIEXHOr0 BUKOHAHHS MOAATKOBO-
ro obos3ky[122, c.143].

Mpy uboMy HEOBXigHO BMKOPUCTATM LOCBIA 3apybiXKHMX KpaiH, Ki
MatoTb CYTTEBI 3400yTKM B MUTAHHI YA0CKOHANEHHS NPaBOBOroO perynto-
BaHHS NOAATKOBOMO MJIaHYBaHHSA Ta MPOTUAIT BUXOAY 3@ MOTO JieranbHi
MeXxi.

BucHOBKM A0 TPeTbOro posainy

1. Mpw 3piMACHEHHI NOAATKOBOro MaaHyBaHHS HeobxioHo 3abes-
neynTn CnpaBesnnBuit BanaHc iHTepeciB AepXKaBu Ta NAATHU-
KiB nopgatkiB. [lepkaBa MOBMHHA MaTW iHCTPYMEHTW MpoTUAii
3/T0BXXMBAHHIO MPaBOM 3 BOKy NnaTHUKIB NOAATKIB, Sike 3aBAAE
WKOAY CYCNiNIbHUM iHTepecaM, OgHaK TyT BaX/IMBO NpPaBU/IbHO
BM3HAUYUTM JOMYCTUMI MEXi MOAATKOBOIO MaaHyBaHHS. AKWo Aii
NJATHUKA MOAATKIB, SKi MICTATb 03HAKM 3/10BXMBAHHS NPaBOM,
MOEAHYHOTHCS 3 NMPSIMUM MOPYLUEHHAM NPUNUCIB 3aKOHOLABCTBA,
y TAaKOMy BMNAAKy BOHW MEPexoasaTb Y KaTeropito npasonopy-
LWEHHS 3 BiAMOBIAHMMM HacCNiLKaMK i, 6€3CYMHIBHO, BUXOASTb
33 MeXi NoAaTKOBOro NaaHyBaHHS. SIKWO Taka noBefiHka nnat-
HWMKa NOAATKIB HE MiCTUTb NPSIMOro NOpPYLEHHS HOPM MOAATKO-
BOr0 3aKOHOZABCTBA, iCHYKYI HA CbOrOLHI NPaBOBi IHCTPYMEHTH
He € [JOCTaTHIMM [N HaNeXHOro peryntBaHHS BigNOBIAHUX
BiHOCUH i 3aXMCTy iHTepeciB CyOEKTIB NOAATKOBMX BiLHOCHH,
TOMY NOTPebyIOTb YA0CKOHANEHHS.

2. MNpy BM3HaAYeHHi MeX MOoAATKOBOro MAaHyBaHHS, 3 Ornsa4y Ha
HasiIBHi iIHCTPYMEHTM Ta MOXJ/MBOCTI, KPUTEPIMA OLIHKM MpaBo-
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MiPHOCTI 41 NIAaTHMKIB NOAATKIB, SIKMA MOXe 3aCTOCOBYBATUCS
NoAaTKOBMMU OpraHamu, BUAAETbCS HEAOCTATHIM. My NponoHy-
€MO 10A3TKOBO NepeadayunTi BUKOPUCTAHHS KpUTepiiB «aobpo-
COBICHICTb» | «310BXMBAHHS NPaBOM», MPU LLbOMY BBaXXAEMO 33
HeobXigHe HajaTh iM JOCTaTHIO (opManbHy BM3HAYEHICTb, 3a-
KPiNMTM Ha piBHi 3aKOHY, NnepeadaumTh ix 03HaKM Ta YiTKi npa-
BOBi HAC/NiAKM, BPAaXOBYHOUM NyONiYHMIA XapaKTep NOAATKOBMX
NPaBOBIAHOCMH Ta 3aCTOCYBaHHSA METOAY BAAAHUX MPUMNUCIB
LN ix peryntoBaHHs. Taka npaBoBa pernameHTauiga dbyae cnpu-
STW NPaBOBiM BM3HA4YeHOCTi, 60 cybekTaM NoaaTKOBMX MpaBo-
BIAHOCMH ByAyTb 3p03yMifi BiANOBiAHI 0OMEXEHHS, @ HABHICTb
YiTKMX MpaBun — Kpalle, HiXX NMPaBOBMI BaKyyM, 3anOBHEHMI
CYOEKTMBHMMM NO3MLLIIMM MOAATKOBMX OpraHiB Ta cyais. BoHa
HeobXifgHa i 3 orngay Ha KOHCTUTYLIHI OCHOBM MPaBOBOro Mo-
panKy, 3akpinneHi B ctatti 19 KoHcTuTyuii YKpainK, aka, 3 0gHO-
ro 60Ky, He AOMYyCKAE NPUMYCY AN NAaTHUKA NoAATKy pobuTm
Te, WO He nepenbayeHO 3aKOHOLABCTBOM, A 3 iHLWOro 60Ky, Aii
MOAATKOBMX OPraHiB XXOPCTKO 0OMeXye paMKaMu 3aKoHy. bes
4iTKOro 3aKOHOAABYOr0 3aKPIiMJEeHHS MOHATTS, O3HAK Ta Ha-
CNigKiB HefobpOoCoBICHOI NOBediHKM MAAaTHMKA NoAaTKiB, Ha-
MaraHHs NOJATKOBMX OPraHiB NPOTUAIATY 3aNOAISHHIO LWKOAM
nybniyHMM iHTEpecam yHacnifoK 3N10BXMBAHHSA NPaBoOM 3 BOKy
NAATHUKIB NOAATKIB HE HaAieHi A0CTAaTHBLO NEeriTUMHICTIO. Ha-
TOMICTb, BiACYTHICTb HAaNEXHOi NMPaBOBOi pernameHTaLii nopo-
[DKYE Ha MPaKTULI HaAMipHY AMCKpeLitd MOAATKOBMX OpraHiB
Npwv OLiHLi LiV NNATHMKIB MOAATKIB i Taka CUTyaLlis MpU3BOAMUTD
[0 YMCNEeHHMX KOHDNIKTIB i cnopis..

. 3 ypaxyBaHHSM KOHCTUTYLiIMHMX 3aCaf NPaBOBOro Mopsaky, iM-
nepaTMBHOIO METOAY NPaBOBOro peryntoBaHHS B NOAATKOBOMY
npaBi, 3 MeTOK 3axMcTy NybnivyHoro iHTepecy Big Hepobpoco-
BICHOI MOBefiHKM NnaTHWKa nogatkis, Hopmu MK Ykpainu, ki
BM3HA4YalOTb 000BA3KM MIATHMKIB MOAATKiB, HEOOXiOHO [o-
MOBHUTU HOPMOHD, SIKa BCTaHOBMOBana 6 000BA30K MiaTHMKA
nofaTtkiB AistTn fobpoCOBICHO Ta HE AOMYCKATU 3/10BXMBAHHS
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CBOIMM NpaBamu. Y 3B93Ky i3 UMM NOTPiIOHO BHECTM BiANOBiAHI
3MiHuM y ctaTTio 16 MK Ykpainn. HeBnkoHaHHS Takoro 060B’3Ky
[acTb NiACTaBM CTBEPAXKYBATM MPO MOPYLUEHHS iMAEpaTUBHO-
ro Npunucy Ta KBanidikysaT NOBEAiHKY NAaTHMKA NOAATKIB 5K
NPOTUMNPABHY.

Po3wmnpeHHsa kona 060BA3KiB NAaTHMKIB NOAATKIB, @ TAKOX 3a-
KOHOAABYE 3aKPiMjeHHs 03HaK Ta HACNiAKiB 3/10BXMBAHHSA Mpa-
BOM, MOXe TArHYyTU 3a CO60K YCKNAAHEHHS CTaHOBMLIA NNaT-
HWKIB MOAATKIiB, TOMY MOPSA i3 UMM NOTPIOHO 3anpoBaaXyBaTH
HeobXigHi KoMMneHcaTopu, gki AaayTb 3Mory 3abesneuntn 6a-
NaHC NpMBATHOro Ta NybAiYHOro iHTEpECY, @ TAKOX 3aXMCT NpaB
NNaTHMKIB NOAATKIB. Ha Halle nepeKkoHaHHS, OAHMM i3 HaMBaX-
JMBILUMX MEXAHI3MIB AOCArHEHHS LbOro 6anaHcy € 3aKOHOAaB-
4ye 3aKpinaeHHs NpuHUMNY nNpe3ymnuii 4obpocoBicHOCTI naaT-
HMKIB MOAATKiB, 33 SKMM MOBeAiHKA MAaTHMKA NoAaTkiB byae
BBAXAaTUCS A0OPOCOBICHOM, SKWO MOAATKOBMMMU OPraHaMu He
6yne [LoBeneHO 3BOPOTHE.

4. MMoBepiHKa NaTHMKA NOAATKIB, IKA HE MOPYLUYE NPAMMUX MPUNK-
CiB NMOAATKOBOr0 3aKOHOA4ABCTBA, OAHAK MiCTUTb O3HAKWM Hepo-
OPOCOBICHOCTI M 3/10BXMBAHHA NPABOM, MOBUHHA BYTU 06€EKTOM
OKpeMOoi MpaBoBOi OLiHKK. [1pK LbOMY CNif, BpaxyBaTw, O Taka
noBefiHKa MOXe 3/iMCHI0BATMCS B YMOBAaX AOCTAaTHLOrO NPaBo-
BOrO peryntoBaHHS BiGHOCKUH, KON BUXiA 3@ MeXi CyOEKTUBHUX
NpaB 34IACHIOETLCS WASXOM KOHCTPYKLIT LITYYHMUX CXEM, 33 A0~
MOMOTOH SKMUX CYOEKT nparHe obilATM iCHYHUMIA NpUnuc ycyne-
pey iHTepecaM iHWKUX CYOEKTIB. Y Takii cuTyauii nnaTHWMK mno-
[ATKiB HAMAraeTbCq CTBOPUTU 30BHILUHI 03HAKM MPaBOMIiPHOCTI
CBOIX LisiHb, BiAMOBIAHO, /19 BCTAHOBNEHHS iX peanbHOi NpoTH-
MPaBHOCTI YNOBHOBAXXEHUM KOMMETEHTHUM CYOEKTOM MOBMHHA
6yTM npoBefeHa NepeoLiHKa TakUX Al (30Kpema npaBOYMHIB,
O BYMHAIOTLCS NIATHUKOM NOAATKIB).

Pa3oM 3 TUM, 3f10BXMBaHHS NPaBOM MOXe MaT MiCLEe B yMOBaXx
HeLoCTaTHbOro MPaBOBOrO PerytoBaHHS, HASBHOCTI NMPaBOBUX
nporanuH, Konisin, oedekTis, SKi 4ONYCTMB CaM 3aKOHOAABELLb.

242



BucHoBKkM o po3ainy 3

Y TakoMy BMNaAKy CyOeKT, BUKOPUCTOBYHOUM TaKi MPOraanHu y
CBOIX iHTepecax, He MPUXOBYE CBOK (AKTUUHY MOBEAIHKY SKM-
MOCb WITYYHUMM 30BHIWHIMU KOHCTPYKLiSIMK, HE 3AIMCHIOE 06-
Xif, ICHYO4Oro Npunucy, OTpUMyUn 6axaHui pesynsTaT BCyne-
pey BCTAHOBJIEHI MpPaBOBilA HOpPMi. He3Baxatum Ha CXOXiCTb
O3HaK noBefiHkM cybekTa Ta ii MeTU, MM BBAXKAEMO, WO TaKi
CUTyaLii He MOXHa OTOTOXHIOBATW, 3aCTOCOBYIOYM A0 HUX OA-
HaKOBi MpaBOBi HacnigkK. BusBuBLIM BiANOBIAHY MPOraanHy B
peryfoBaHHi, AepXXaBa YM iHWNIA YNOBHOBAXeHUM CYOEKT MaE
nepenyciM He KapaTn 0coby, ika Taky NporaanMHy BUKOPUCTOBYE
y CBOiX iHTEpECax, a BXMUTU 3aX04M WOA0 YCYHEHHS Li€l npora-
JIMHK | 3a6€e3MeYeHHs HAaNEeXHOro peryntoBaHHS.

. 3 METOH 3aXMCTY NpaB Ta OXOPOHIOBAHMX iHTEPECiB NNAaTHMKIB
noaaTkis, 3abe3neyeHHs MpaBoONOPSAKY i MPUHUMMIB Bepxo-
BEHCTBA MpaBa, BaX/IMBO, Wo6 ouiHKka AisgHb NNaTHUKIB noaaT-
KiB, SKi 6e3nocepeaHb0 He MOpYLWYTb NPSMUX MPUMKUCIB 3a-
KOHOAABCTBA, OLHAK MalTb O3HAKM 3/10BXMBAHHS NPaBOM, He
3[iMCHIOBaNAacs CBaBifIbHO 3 TOYKM 30pYy 0OOB3KY [OBEAEHHS
Ta 3 TOYKM 30pYy PiBHS KOMMNETEHLii YNOBHOBAXEHOro CybeKTa.
Takol KOMMEeTeHLiE He Moxe OyTW HafineHuin noaaTKoBMM
OpraH, OCKiNIbK1 B TaKOMY BMMNAAKY Lie MOXe NPpU3BecTu 40 npa-
BOBOi HEBM3HAYEHOCTi Ta MOPYLUEHHS NpaB NAaTHMKIB NOAATKIB.
MK BBaXKa€EMO, L0 TaKa OLiHKa MOXe 34iMCHIOBATMCSA BUKOY-
HO CyOOM, OCKiflbKM, MO-nepLue, Yacto 3akoH besnocepenHbO
BCTAHOB/IOE BIiAMNOBIAHY KOMMETEHLUIi cyay (MAaEMO Ha yBasi,
30KpeMa, BU3HAHHS HeLiMCHMMM NPaBOUYMHIB, BCTAHOBAEHHS iX
(IKTMBHOCTI YM yoaBaHOCTI), a No-Apyre, Cy4oBi npoueaypu 3a-
6e3neyatb KBanipikoBaHy, 0OEKTUBHY Ta HeynepeaXeHy OLiHKY
CUTyauii, no-TpeTe, NNaTHMK NopaTtkiB Byge MaTM MOXIMBICTb
3aXMLLATM CBOI iHTEpecH B CyAi ANS HeAONYLEeHHS HeobrpyHTo-
BaHOro 0OMeXeHHS 1oro Npas Yu 6e3niacTaBHOro NPUTSrHEHHS
Moro [0 BiAnNOBiAANbHOCTI.

. [pu 34iMCHEHHI NpaBOBOI OLHKM Al NIATHMKIB MOAATKIB, SKi
MiCTTb O3HAKM 3/10BXMBAHHS MpPaBOM, CyaM MOBWMHHI KepyBa-
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TUCS 3araflbHUMM MPUHUMNAMM CYAO0YMHCTBA Ta MOAATKOBOIO
3aKOHOLABCTBA. Y MpakTuLi po3rnsay noaaTkoBUX CMOPIB LWK-
POKOro NOLWMpPEHHS HAbyNo 3aCTOCYBAHHA AOKTPUHM KHANEXHOI
obauHocTi» npu BMBOpPI KOoHTpareHTa. OgHaK, HOPMU YMHHOTO
3aKOHOA,ABCTBA He nepenbavatoTb BiANOBIAHMIA 060B'A30K NMnaT-
HWKa NOAaTKiB WoA0 Oyab-gKOi LOAATKOBOI NepeBipku nopat-
KOBOi [,0Op0OYECHOCTI CBOIX KOHTpareHTiB. [[paBoBMMM HOpMa-
MM He BM3HAYEeHO, SKi caMe BiAOMOCTIi NPO CBOr0 KOHTpAreHTa
NJATHUK NOAATKIB MOBUHEH NepeBipuUTM 4Ns TOro, Wob Bignosi-
ATV OOKTPUHI HanexHoi NoaaTkoBoi 06a4YHOCTI. BcTaHOBNEHHS
Takoro 060B3Ky CygaMu Mif Yac po3rnsay nogaTkoBMX CNoOpiB
6e3 Bi4NOBIAHOrO HOPMATUBHOIO 3aKPIiMNJIEHHS HE Y3roOXKYETbCS
i3 BU3Ha4YeHnM vactnHot 1 ctaTTi 19 KoHcTuTyuii YKpaiiu npa-
BOBWM MOPSAKOM i MPUMYLLYIOTb MJATHUKA NOAATKIB pobuTu Te,
L0 B 3aKOHi He nepeabayeHo.

He Bigkuaawuu HasSBHICTb CEHCY Y BMKOPWUCTAHHI AOKTPUHM
«HaneXxHoi 06ayHOCTI» ONg 3aXMCTy iHTEepeciB LepXaBu, Mu
BBAXXAEMO, WO CJ1if, Y 3aKOHOAABCTBI BPEryntoBaTtH, aki came aii
NAATHUK NoAaTkiB 306083aHMI 3pobuTn ong Toro, wob nig-
TBEpPAUTM [0BPOCOBICHICTb i 06ayHiCcTb CBOEI noBemiHKW. Taki
0060B13KM He MatoTb ByTV HAAMIPHO 06T XKAMBUMM, MOBUHHI Me-
penbayaTv 34iMCHEHHS AOCTYNMHUX ON9 NAATHMKA 3aXOmiB, AKi
He nepenbayaloTb HAAMIpHMX 3ycuib Ta BUTpaT. [lo TOro X, no-
[LaTKOBi OpraHu HagineHi 3HayHo 6iNblMM apceHanoM MOBHO-
BaXKEHb A5 BCTAHOBMEHHS HaKTOPIB, Ki MOXYTb CBiAYMTM MPO
HEe3aKOHHICTb AiSNbHOCTI TOrO YM iHWOrO KOHTpareHTa. 3 ornsaay
Ha LLe, MM BBAXXAEMO 3a AO0LifibHE nependaynTh Ha piBHI 3aKOHY
(hOpMyBaHHS MOAATKOBMMMU OpraHaMm PEeECTpy «HEeHaLiAHUX»
KOHTpareHTiB, 3 BK/IOYEHHSIM 10 HbOTO 3a BiAMNOBIAHUMM KpU-
TepigMu Tux cyBeKTiB, 34iMCHEHHS omepaLil 3 SKMMU MICTUTb
BMCOKi pM3MKM MOPYLUEHHS MOAATKOBOro 3aKOHOAABCTBA. Ta-
KUMWU KpUTEPISIMU MOXYTb OYTW, 30KpeMa, NPUTATHEHHS NiaT-
HWKIB NOAATKIB YM iX MOCAZOBUX OCIO OO KPUMiHANbHOI BiA-
MoBiAANbHOCTI 3@ MOAATKOBI 3/I0YMHM, aHYNIOBAHHS peecTpaLii
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nnatHukom [B 3a neBHMX 0O6CTAaBUH, YN BCTAHOB/IEHA CYAOM
CYKYMHICTb A0AATKOBMX (DAKTOPIB: BiACYTHICTb 3a MiCLLe3HaXO0-
[OKEHH$IM, BiACYTHICTb HAMMaHMX NPaLiBHMKIB, OCHOBHMX 3aC0-
6iB, HEOOXigHMX ANS 34iMCHEHHS TOCNOAAPCHKOI LisIbHOCTI Ta
Yy4acTb NpU LbOMY B CXEMAX MPOTMMNPABHOI NOAATKOBOI MiHiMi-
3auii.

. [lng 3a6e3neyeHHs HaneXHoi NpaBOBOI perfaMeHTauii Mex no-
[LAaTKOBOTO NJIaHyBaHHA B pasi, KoM NOBeAiIHKA NAaTHWKA NoaaT-
KiB € HegoOpPOCOBICHOM, BAX/IMBO 3aKOHOAABYO 3aKPiMMUTU O3-
HakMu, ki 6 xapakTepu3yBanu BiANOBiAHY NOBeAiHKY. BBaXxkaemo,
WO Taki 03HAKM CNif BU3HAYMTU, BPAXOBYHOUM CBITOBUM OOCBIL,
NpOTUAII NOAATKOBUM 3M0BXMBAHHSM, @ CaMe HOPMaTMUBHO ne-
penbaunTi MOXKIMBICTb OLLIHKM rOCMOAAPCbKMX Onepaliv nnat-
HMKa noaaTKiB 3a [OMOMOroK KpWUTEpIiB, SKi FPYHTYHOTbCS Ha
3aCTOCYBaHHI BiAOMMX i NOWMPEHUX CYAOBUX LOKTPUH «[inoBa
MeTa», «3MICT Hag (GOPMOIO», «peasbHiCTb rOCNOAAPCHKOI one-
pauii», «yroga no kpokax». Kpim toro, Hopmu MK YkpaiHun MatoTb
nepenbayvat HaCNiAKM HeL0BpOCOBICHOI NOBEAIHKM MAaTHMKA
noaaTkis. M nponoHyemo, o6 BiANOBIAHI HACNiIAKM MOMX 3a-
CTOCOBYBATMCS Ti/IbKM HA MNiACTaBi CyAOBOrO pilleHHs, 30Kpema
NpO BM3HAHHS MPaBOYMHY MAATHMKA MOAATKIB HERIMCHUM SK
TaKoro, WO CynepeynTb iHTepecaMm AepykaBu i CyCninbCTBa, UM
BM3HAHHS MNPaBOYMHY yAaBaHUM ab0 BiKTUBHUM.

. [igHHA NnaTHWKA, SKi MICTITb O3HAKM 3/10BXMBAHHS MPABOM,
nicns BCTAHOBMEHHS CYAOM iX HEMpaBOMIpHOCTI, MpU YMOBI,
O BOHM 3aMOAiaNv WKOAY iHTepecaM AepxkaBu i CycninbCTBa,
He 3acnyroByloTb Ha OinblWw NOSAbHE CTABNEHHS Y MOPiBHAHHI
3 MPaBOMOPYLUEHHSM, SIKE 4AaCTO MOXe ByTM M HEHaBMMUCHUM.
AKWo BigNOBigHE LiSHHA MOTArHYNO HEraTMBHI Hacnigku ons
[LepXXaBW, HA Hawy AYMKY, 3aCTOCYBaHHS HOPUAMYHOI BiANOBI-
fanbHOCTi (PiHAHCOBOI, agMiHICTPAaTUBHOI abo KpUMiHaNbHOI)
Oyne cniBMipHUM. Y pasi, SKLWLO HEeraTMBHI HACNILKM BiACYTHI,
BTPYYaHHS Lepxasu y chepy rocnofapcbkoi AisabHOCTI naat-
HWMKa NOAATKIB € HEBMMPABAAHUM.
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9. HeobxioHicTb neriTumisauii 3acToCyBaHHSA CyAOBMX LOKTPUH Y

10.

HOpMax NOAATKOBOr0 MpaBa ANs BUSHAYEHHS MeX NOAATKOBOro
NAaHyBaHHS MOBY3aHa 3 TUM, WO B NPOTUIEXHOMY pa3i fonyc-
KA€ETbCS MOX/IMBICTb BCTAHOB/IEHHS NpaB Ta 060BA3KiB CyOEKTIB
NOAATKOBMX NPaBOBIAHOCKH, He nepefbayYeHnX 3aKOHOM, TiNIbKK
Ha OCHOBI MPaBOBUX BUCHOBKIB CYAY, SIKi HE BU3HAKOTHCSA AyKepe-
NoM npasa B YkpaiHi. Buctynatoun npotu HagMipHoi getanisauii
B HOpPMax MpaBa 03HaK HepobpOCOBICHOT NOBeAiIHKM CYyOEeKTIB
NMOAATKOBMX BiLHOCWMH Ta MOPAAKY 3aCTOCYBAHHS CYLOBMX AOK-
TPUH, afKe B 3aKOHi HEMOX/IMBO BpaxyBaTu BCH Haratorpas-
HiCTb LMX CYCMiIbHUX BiAHOCUH, MM HAaTOMICTb HAaMONSATAEMO Ha
TOMY, WO OCHOBHi 3acau MatoTb OyTM BCTAaHOBNEHI 3aKOHOM, a
CyBEKTM NPaBO3aCTOCYBaHHS, KEPYHUYMUCb HUMU, MAKOTb iX pO3-
BMBATU Ta LONOBHIOBATH, POPMYIOUM CyA0BY MPAKTUKY, 3 ypaxXy-
BAHHAM KOHKPETHMX NPaBOBiAHOCKMH Ta 06CTaBMH cripasu. [pu
LbOMY, BTPYYaHHS Yy cdepy OLiIHKM LiNOBUX pilleHb MAATHUKIB
MOAaTKiB OpraHamMu NpaBO3aCTOCYBaHHS, 30KpeMa, CyaaMu, Mu
BBXXAEMO AOMYCTUMUM BMKIIHOYHO Y BUMAAKY, KOMW 3/I0BXM-
BaHH$S NpaBOM 3 BOKy MNaTHMKA Ma€ O4eBUAHUMN, BE3CYMHIBHMIA
Xapakrep.

Ha npaktuui cknanacs cutyauii, KOAM CyLoBi LOKTPUHU, 9Ki He
3aKpinaeHi HOpPMaTMBHO, MOXYTb 3aCTOCOBYBATUCS HE TiJibKK
CyZOM, @ 1 MOAATKOBMM OPraHoM, SIKMI 4acto pobutb cnpobu
06rpyHTYBaTM HUMMK (PaKT NOPYLUEHHS NAATHMKOM NOAATKOBOIO
3aKOHOJABCTBA, NpM LbOMY 0Apa3y 3aCTOCOBYE i HEraTUBHI Mo-
[LATKOBI HaCNiAKW ANs MAaTHWMKA, NPUTATYE MOro 4O HPUANYHOIT
BiANOBiganbHOCTI. Ponb cyay B Ui cuTyalii 3BOAMUTHCA A0 OLLH-
KM NpaBOMIPHOCTI pilleHHS NOAATKOBOrO OPraHy y BMPillEeHHi
cypoBoro crnopy. [py LUbOMY Ha CbOrOAHI He 3akiH4YeHWM npo-
uec pedopMyBaHHSA OpraHiB AEpPXKaBHOI MOAATKOBOI CAYXOM,
He 3abe3neyeHo AKiCHi 3MiHM B iX AiNIbHOCTI, CNPAMOBAHI Ha
HeyxXunbHe AOTPUMaHHS NMPUHLMMIB BEPXOBEHCTBA NpaBa Ta 3a-
XWUCTY NpaB NAATHUKIB NOAATKIB, e He BiAHOBAEHA A0 HUX NOB-
HO Mipoto A0Bipa B CyCMiNbCTBA, 30KPEMA MAATHMKIB NOAATKIB.
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Y TaKkin cuTyauii HeBMNpaBAaHO HaJ4aBaTM MOAATKOBMM OpraHam
NpaBO CaMOCTINHO, 6e3 BiAMOBIAHOrO pilleHHS Cyay, BU3HA4aTH
HasBHICTb 03HAaK HeLOOPOCOBICHOCTI Ta 3N0BXMBAHHS NMPABOM Y
LisSIX NNaTHMKA NOAATKIB, Y TOMY YMC/i 3 3aCTOCYBAHHSIM CYA0BUX
LOKTPUH, MPU LLbOMY 33 BMIACHWM pilLE€HHSAM 3A4iMCHIOBATU Ne-
peoLiHKY MOAATKOBMX HACNIAKIB AiSNIbHOCTI NAaTHMKA NOAATKIB,
no36aBnATM MOro NOAATKOBMX BUIOA, i NPUTATYBATU A0 OPUANY-
HOI BiANOBIAANBHOCTI.

YnMHHe npaBoBe perynoBaHHs nepenbavyae came CyLOBMM MNO-
PAOOK OLiIHKM 3MiCTy Ta MpaBOBMX HACNiAKIB rocnoaapcbkux
onepaLin NAaTHWKIB MOAATKIB 3@ HAsSBHOCTI O3HAK 3/10BXMWBAH-
HS NpaBoOM, SKi cynepeyaTtb iHTepecam AepXaBu Ta CyCninbCTBa.
Lle BunnvMBae 3 HOpMKM YacTuHKM 3 cTaTTi 228 LUK Ykpainu, sika
nepenbayYae HeRinCHICTb TakMX MpaBoYMHIB. Ha Hawe nepeko-
HaHHS, MPaBOYMHM NNIATHMKA NOAATKIB, 4O SKMUX MOXe OyTu 3a-
CTOCOBaHa OOKTPUHA «AiNI0BOI METU», WiNKOM MignagatTb nif
KBaniikaLio Takux, WO He BiLNOBIAAIOTb iHTEpeCaM AepXaBu
Ta cycninbcTBa. Tak camo, Hopma cTaTTi 234 LK Ykpainn nepea-
6ayvae HefiNCHICTb QIKTMBHOIO MPABOYMHY, LLLO KOPECMOHAYETLCS
3 JOKTPMHOK «peanbHiCTb rocnogapCbkoi onepaduii». Taki npa-
BOYMHM € OCMOPHBAHUMM, WO nepenbayvae HeobXigHICTb iX BU-
3HAHH$ HediCHMMM B CyA0BOMY nopaaky. KpiM Toro, BUSHaHHS
NpaBOYMHY yAaBaHWM BignoBigHo o cratTi 235 LUK Ykpainu
TaKOX KOPECMOHAYETbCS 3 3aCTOCYBaHHAM CyAO0BOiI AOKTPUHM
«3MiCT Hag GOpMOIO». 3HOBY XX TaKW, BU3HAHHS NMPABOYMHY yaa-
BaHMM MOBWMHHO 3[iMCHIOBAaTUCS BUK/IIOYHO B CYA,0BOMY MOPSAKY.
TakMM YMHOM, MOXJIMBICTb MOAATKOBMX OpraHiB CaMOCTIMHO
30iACHIOBATMU NEPEOLLIHKY rOCNOAAPCbKMX OMepaLii i3 BUKOpuC-
TaHHSIM «CYLOBMX OOKTPUHY» i 3aCTOCOBYBATU Be3 pilleHHs cyay
HeraTMBHI NOAATKOBI HACNIAKM HE BMUCYETLCS B YMHHE NMPaBOBe
nose, NoNpu NpOTUNEXHY CYLOBY NPaKTUKY, Ska copMyBanacs
Ha Len yac. Y cyvacHux peanisix YKpaiHu, BPaxoBylUuM CUCTEM-
Hi npobnemMu B LiSNbHOCTI NOAATKOBMX OPraHiB, MU BBAXKAEMO
HeBMNpPaBAAHMM BiaXif, Bif 3aCTOCYBAHHS MPUHLUMMNY Npe3yMn-
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Lii MpaBOMIPHOCTI NPOBOYMHY, HAZINEHHS NOAATKOBUX OPraHiB
MOBHOBAXEHHAMM AABATU BIACHY OLiHKY (iKTMBHOCTI NpaBoYym-
HY YK BiANOBIAHOCTI MOroO iHTepecam AepxaBu Ta CyCninbCTBa,
0C06/1MBO BPax0BYKOUM Te, WO HOPMA 3aKOHY NpsIMO BMMArae
BM3HAHHS Ha LM NigcTaBi fOroBOpPiB HELIMCHUMUM B CYL0BOMY
nopsaky. Lle, kpim iHWOro, cynepeynTb 3aKpinieHomy B CTaTTi
124 KoHctuTyuii YKpaiHW MpUHUMNY 3MiACHEHHS NpaBOCYAAs
BMKJIIOYHO CyAAaMW Ta HefonyCTUMOCTI AeneryBaHHs dyHKLiN
CYLiB, @ TAKOX MPUBNACHEHHS LMX QYHKLIiMA IHWKWMKM opraHamu
4M NOCaLOBMMM 0CODaMMU.

bepyum 0o yBaru Te, o 3aCTOCyBaHHS nonoxeHb LIK Ykpainu no
NOAATKOBMX NPaBOBILAHOCUH HEMOX/IMBE Yepes NpsMy BKa3iBKY
npo ue B YacTuHi 2 ctatTi 1 LK YkpaiHu, MM cTBEpAXKYEMO, LLO
OLiHKa rocnofapCbKoi onepaLii Nna1aTHUMKA NoAaTKiB HA NnpeaMeT
HasIBHOCTI [iNOBOI MeTW, peasibHOCTi rocnoAapCbKoi onepauii,
BignoBigHOCTI Gopmu ii 3MiCTy TOWO BMXOAWUTL 33 PaMKu BU-
KHOYHO NOAATKOBMX BigHOCKH. MNMonpu Te, wo Hopmu LIK Ykpa-
iHM He 3acTOCOBYHTbHCA A0 MOAATKOBMX BiZHOCWMH, HEODXiAHO
BPaxoBYBaTw, WO Oyab-gKi rocnogapcbKi Yu ManHOBI onepauii
MatoTb MEBHi NOAATKOBI HAC/iAKM, TOMY Li BIiGHOCMHM NOTPiOHO
po3rnaaaT y B3aEMO3BS3KY, MPY LbOMY NOAATKOBI HAC/igKK €
NOXiZAHUMM.

Takox cnip BpaxyBatu, wo Hopmu mignyHkTy 20.1.30 nyHkTy
20.1 cratTi 20 MK YkpaiHu nepenbavatoTb NpaBo NOAATKOBUX
OpraHiB 3BepTaTucs 40 Cyay, y TOMY YMC/i MOAABAaTM MO30BU
[0 NiANPUEMCTB, YCTAHOB, OpraHi3auin Ta disnyHmMx ocib wopao
BM3HAHHS OCMOPIOBAHHUX MPABOYMHIB HeAiMCHMMK Ta 3acCTo-
CYBaHHS BM3HAYE€HUX 3aKOHOLABCTBOM 3aXOAiB, MOBY3aHUX i3
BM3HAHHSAM MPABOYMHIB HEAIMCHMMMU, @ TAKOX LWOAO CTATHEHHS
B [0XiA AepXXaBW KOLWTiB, OTPUMAHMX 33 HIKYEMHMMK LOrOBO-
pamMu. TaKUM YMHOM, MU BBAXKAEMO OMTUMANIbHUM 3aKPiNIEeHHS
B K YkpaiHu HopM, siki 6 nepenbayany BUKOPUCTAHHS Biano-
BiOHWMX CYLOBMX OOKTPUH, Y CTaTyCi HOPM NpoTM 06xoay Ono-
[aTKyBaHHS, SKi Npy LbOMY KOpecnoHayBanuca 6 i3 HopmMamu
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BucHoBKkM o po3ainy 3

UMBINbHOrO 3aKOHOAABCTBA, WO MepenbayatoTb MiACTaBu BU-
3HAHHS MPABOYMHIB HELINCHUMM.

3BaXkarouM Ha Te, WO 3aCTOCYBAHHS CYA0BMX LOKTPUH, HA Hally
LYMKY, MOBMHHO BiabyBaTuca nepeaycimM yepes MexaHiamu Bu-
3HAHHS HELIMCHMMM NPABOYMHIB NIATHMKIB MOAATKIB Y CYyA0BO-
My MOpPSAKY, MOAATKOBI HACNIAKM TAKOrO 3aCTOCYBAHHS MOBUHHI
pO3rNSAAaTUCS Y B3aEMO3BA3KY i3 LMBINbHO-NpaBoBMMKU. OfHaK,
SKLLO Y UMBINbHOMY NpaBi Taki HACNiaKM nependaveHi 3aKoHOM
(HemiMCHMIM NPaBOYMH He CTBOPHOE LPUAMYHMX HACNIAKIB, KPIM
TUX, WO MOBS3aHi 3 AOro HeminCcHICTIo, Npy LboMYy nepepbdaya-
€TbCA PecTuTyLis), y NOAATKOBOMY MpaBi NpaBoBa MpoOraanHa
WOAO 3aCTOCYBaHHA CYLOBUX OOKTPUH CTOCYETHCS i MPaBOBMX
HaCnMigKiB X 3aCTOCyBaHHS. 1o TOro X, OKpeMi efeMeHTu 3a-
XWUCTY OEPXaBHUX i CYCMiNIbHUX BiLHOCWUH Yy pasi 3N10BXMBaHHS
NpaBOM MM 3yCTPIYAEMO He B MOAATKOBOMY, @ B UMBINbHOMY
3aKOHOAABCTBI, apke cTatTsa 228 LK YkpaiHu, BCTaHOBAOKOUYM
HIKYEMHICTb | HeiMCHICTb LOroBOpiB, NependayaE CTArHEHHS 3i
CTOPOHM YM 3 000X CTOPiH NPaBOYMHY BCbOrO OAEPXKAHOMO 33
TakMM MPaBOYMHOM Y AOXiA AepXKaBu (3aNeXHO Bif, HasBHOCTI
YMUCNY B KOXHOI 3 HKX).

Mu BBaXXaEMO, LLO MOAATKOBI HACNILKM 3M0BXMBAHHS NPaBOM
Ta 3aCTOCYBAHHSA CYyA0BMX AOKTPUH MatoTb ByTH BM3HauYeHi B 1K
Ykpainu. Taki HacnigkM MOXyTb 3aCTOCOBYBATMCS 3aN€XHO Bif,
KOHKpPETHMX 0BCTaBMH i XxapakTepy TMX MOAATKOBUX BUroA, sKi
nparHyB OTPMMATM MAATHUK MOAATKIB, 3/I0BXMBAKOYM CBOIMM
npaBamu. Y TOMy BUNAAKY, AKLLO Y 3B'A3KY 3 BU3HAHHSM NPaBo-
UMHY HELIACHUM i CTATHEeHHS B AoXiA 6104KeTy BCbOro oTpMMa-
HOro 33 TakMM MPaBOYMHOM MNATHUK MNOAATKY NO30YyBaETHCS
06ekTa 0noaaTKyBaHHS, HApaxyBaHHS NOAATKOBMX 3000B13aHb
y TaKil CUTyauii BUOAETbCS HEMOXIMBUM. Y pasi, AKLLO BHACI-
[LOK BifMNOBiAHOIO NpaBOYMHY MNATHWK 6e3NiaCcTaBHO 3MEHLUMB
po3Mip 06€eKTy 0noaaTKyBaHHS, HEOBIPYHTOBAHO OTPMMAB npa-
BO Ha OHO[KETHE BifLUKOAYBAHHS YM HA 3aCTOCYBaHHS NMOAATKO-
BMX MiNbr, NOAATKOBI HAC/NiAKM NMOBUHHI 3aCTOCOBYBATMCS HE3a-
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Po3pin 3. MpaBoBi Mexi NoaaTKOBOro naaHyBaHHS

14.

15.

NEXHO BiA UMBINbHO-NPaBOBMX. Taki MpaBOBi HACIAKM NOBUHHI
6yTW 3aCTOCOBaAHI Ha NiACTaBi CyAOBOro pilleHHs, sike Habyno
3aKOHHOI CUIK, LWASXOM MPUNHATTS MOAATKOBMM OpraHoM Bif-
MOBIQHOMO NOAATKOBOMO MOBIAOMIEHHS-PIiLLIEHHS.

Ha piBHi MixkHapo4HOro NpaBa, a TaKoX y HaLiOHaIbHOMY 3aK0-
HOLABCTBI cnif BU3HA4MTU 03Haku AT, MMpu HasBHOCTI Takux
03HaK BifnoBigHA AiSNbHICTb NAATHUKIB NoaaTkiB noTpebysa-
TMMe 0c00MBOI yBarn 3 HGOKY KOHTPOMKUYMX opraHis. Mpu
LbOMY MOBMHHI 6yTM po3pobneHi YiTki Ta 3po3yMini kpuTtepii, 3a
[LOMNOMOTO0 SKMX MOXe HafgaBaTMCA OLiHKA onepauili nnaTHK-
KiB noaaTKiB Ha MpeaMeT BiAMNOBIAHOCTI HOPMaM i NpUHUMNAM
MOAAaTKOBOro 3akKOHOAABCTBA, 30KpeMa i npuHumMny nobpoco-
BICHOCTI MNATHMKIB NOAATKIB, IKMM MW MPOMOHYEMO 3aKPINUTK
3aKOHOAABY0. Y KOXHOMY KOHKPETHOMY BWMMAAKy MOBefiHKa
naaTHMKa NoaaTkiB, ska Ma€ o3Haku All, NOBUHHA OLiHOBaTH-
€S Ha NpefaMeT HAsBHOCTI 310BXMBAHHS NPaBOM, LLLO A03BO/IUTb
3aCTOCYyBaTM BiAMOBIAHI, BU3HAYEHI 3aKOHOM HAC/IAKM 3 METOIO
3aXMCTY AepXKaBHUX Ta CYCNifbHMX iHTepeciB. AnekBaTHa peak-
Lis OepXaBu 3 METOH NPOTUAIATU 3M10BXMBAHHAM NpW 34iMC-
HeHHi ATl NoBMHHa nonaraTv B MiABULLEHHI SKOCTI NpaBOBOro
peryntoBaHHS NOAATKOBMX BifHOCKH, YCYHEHHS HEAO0NIKIB | Npo-
rasnH, iKi BUKOPUCTOBYHOTLCS BCYNepeYy iHTepecam CycninbCTea.
Mpu upoMy Cnif BUKOPUCTATH CBITOBMI AOCBIL npoTuaii AMM.
OcHoBHMMM 3ac0baMM NpOTUAIT BUXOAY 3a NEriTUMHI MeXi no-
[ATKOBOIO MaHYBaHHS €: NiABULLEHHS PiBHS NPaBOBOI Ky/bTy-
pv Ta NpaBOBOI CBiAOMOCTI CYOEKTIB NOAATKOBMX NMPaBOBIAHO-
CWH; NiABULLEHHS SKOCTI NPaBOBOro pPeryatoBaHHA NOAATKOBUX
NpaBOBiAHOCKH; LOTPMMaHHS ONTUManbHOro 6anaHcy iHTepecis
[epXaBu Ta NNaTHMKIB NOAATKIB; MiABULLEHHS KOCTi NpaBo3a-
CTOCYBaHHS B MOAATKOBMX MPaBOBiIAHOCMHAX, 30KpPEMA 3AiMC-
HEeHHS1 e(PEKTMBHOIO NOAATKOBOro KOHTposto. Hanbinbw edek-
TMBHO 3a0e3MeynTn 3aXUCT iHTEpeCiB Aep)KaBW MOXIMBO TOAI,
AKWo byne 3abe3nevyeHo TakMi KOMMJIEKC BiJHOCUH Ta B3aEMO-
Lii MiX 0epaBolo i NiaTHMKAMKM NoZaTKiB, Npu SKoMy 6yayTb
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BIACYTHI nepeoymMoOBM ANS MOPYLIEHb Ta 3/I0BXMBAHb Yy NOAAT-
KOBi# cdepi abo SKMIM NPEBEHTUBHO He AOMNYCTUTb Taki 3/10B-
XuBaHHS. [MpaBoMipHa Ta A06poCoBiCHa NoBefiHKa NAAaTHUKIB
nofaTtkiB Mae 6yTM 3abe3neyeHa BHACTIAOK iXHbOI BUCOKOI npa-
BOCBIAOMOCTI, @ 3 iHWOro 60Ky — 3aBaskM eekTUBHIA pobOoTi
OpraHiB MOAATKOBOrO KOHTPO/IO MPU HANEXHOMY MpaBOBOMY
peryntoBaHHi.

KntouoBnMn nepepymoBamu, 6e3 SKMX HEMOXIMBO 3abesne-
YUTM NiABULLEHHS MPABOBOI CBIAOMOCTi Ta KyNbTYpW NAATHUKIB
noaaTkiB, 30KpeMa npu 34iMCHEHHI HUMKM NOAATKOBOrO MaaHy-
BAHHS, € BCTAHOB/IEHHSI MOMiPHOIO NOAATKOBOrO HAaBaHTAXXEHHS],
a TaKoX CMpaBem/IMBOro po3noginy cycnifbHux 6nar. bes ycsi-
LLOMJIEHHS NNATHUKOM MOAATKIB TOTO, WO CMAA4YeHi HUM KOLUTH
BMKOPUCTOBYHOTbCA NS CYCNifbHOro 6nara, po3nominsatoTbCs
CcnpaBenMBO Ta YeCHO, HEMOX/IMBO 3aKpinuTK B MOro CBifo-
MOCTi Ta MOBeAiHuUi f06py BonK i BakaHHs BigAaTM OepXasi
YaCTUHY BNACHMX KOWTiB. YCi iHWIi 3axo4M, 9K-OT: NpOBeAEHHS
iHpopMaLiltHOi, po3CHIOBaNbHOI, HaBYaNbHOI poboTH cepen,
NAATHUKIB NOAATKIB — € BAaXX/IMBUMMU, ane OaNeko He CaMOfo-
CTATHIMM IHCTPYMEHTaMM.
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PO34IN 4

CBITOBWI OOCBIA NPABOBOIO
PErYNIIOBAHHA NOAATKOBOIO NJIAHYBAHHA
TA NPOTUAIL PO3SMUBAHHIO NOOATKOBOI
BA3U

4.1. Oco6nMBOCTI 3AilCHEHHA MiXKHapOAHOro
NoAaTKOBOro NaaHyBaHHS

Mnobanizawig CBiTOBOi EKOHOMIKM, yTBOPEHHS Ta pO3BUTOK TPAHCHa-
LioHanbHMxX koprnopauiit (THK) 06eKTMBHO 3yMOBAIOKOTL CUTYaLLit0, KOJIU
30BHIiLWHbOEKOHOMIYHI 3B'93KM OyAyTb TiIbKM po3WwmptoBaT1cs. Buiiwos-
LUK 33 MEXi HaLiOHaNbHUX KOPLOHIB, Bi3HEC ONUMHMBCA B CUTYaLii, KOJIK
Moro LisNbHICTb CTana peryntoBaTMCS 3aKOHOLABCTBOM Pi3HUX AEepPXKas,
SIKE HEe € FapMOHI30BaHMM i B3aEMOY3roAXeHUM. | unM Kopropadii Ta
iHWIi npencTaBHMKM Bi3HECY moYanm BMIIO KOPUCTYBaTMCS, 0COBIMBO
y chepi onofatkyBaHHS, afike MOX/IMBOCTI MOAATKOBOrO MaaHyBaHHS
CYTTEBO PO3WMPUAUCS. TeMNK pO3BUTKY TPAHCKOPAOHHOMO ChiBpobiT-
HULTBA CYTTEBO BUMeEpenXalTb pobOTy AepXKaB i MiXHapOLHWUX opra-
Hi3aLiM 3 rapMoHi3auii iXx NoAaTKOBOro 3aKOHOAABCTBA, BU3HAYEHHIO
€AMHMX NPaBuA rpu. PO3LIMPEHHS TPAHCKOPAOHHOI CniBnpaLi He npu-
3BESI0 A0 YHidikauii nogatkoBmx cucteMm. PisHMUS B nogaTKoBOMY Ha-
BAHTa)XKEHHI aKTMBHO BMKOPWMCTOBYETLCSA MPW 34IMCHEHHI MOAATKOBOrO
nnaHyBaHHs. BpaxoBylouu po3LIMpEHHSI CBITOBMX PWHKIB, NOAATKOBE
NNaHYBaHHSA BUXOAMTb 3@ PaMKM HALLIOHANIbHUX KOPAOHIB. 34iMCHIOYM
30BHILUHbOEKOHOMIYHY AisIbHICTb @00 rocnofapChbKy AisNbHICTb B iHO-
3eMHil PUCOMKLIT, CyB’eKT rocnoaaproBaHHS 3MyLUEHUI BPaXxOBYBaTH
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4.1. OcobnmBOCTI 34iMCHEHHS MiXKHAapOLHOrO
NoAaTKOBOTrO MaHyBaHHS

HOPMW MiXKHapOAHOrO MpaBa, @ TaKOX 3aKOHOA4ABCTBA TUX KpaiH, Ae
TaKa LisNbHICTb 34iMCHI0ETLCS. [TpyM LbOMY, 3 0AHOIO BOKY, pO3LLMPHOETD-
€S IHCTpYMEHTapil NOAATKOBOrO NAaHYBaHHS, @ 3 iHLWOrO — 36iNbLYETb-
CS KiNbKiCTb BUMOT Ta OOMEXEHDb, IKi HE0OXiAHO BpaxoBYyBaTH.

Sk 3a3Havae A. Enicees, BMXif H6araTtbox MignpUEMCTB Ha 30BHILUHIM
PUHOK MiCNS YCYHEHHS OepXKaBHOI MOHOMOJii Y 30BHILIHbOEKOHOMIYHIN
LisnbHOCTI, anBepcudikaLiga Ta 36inblweHHs 06cariB LisbHOCTI 3a Me-
XaMu aepKaBu 3yMOBJIOE HEOOXiAHICTb 34iMCHIOBATM onepaLii 3 ypaxy-
BaHHAM 0COBMBOCTEN SK HALLIOHANbHOIO, TaK i MiXXHAapOAHOIO NOAATKO-
BOr0 3aKOHOAABCTBA. TisIbKM 33 LMX YMOB MiANPUEMCTBO 3MOXKE YCMiLLHO
MaHeBpyBaTU iHaHCaMM Ta MiHiMi3yBaTW NMOAATKOBI NaaTeXi, IKi BUHM-
KaloTb Npu peanisaLiii 30BHILIHLOEKOHOMIYHMX onepauiv [184, c.141].

Y 3B’93Ky 3 UMM, MPpU JOCAILXKEHHI MPAaBOBMX aCNeKTiB MOAATKOBOIO
nNaHyBaHHS, 0cobMBOI yBarM noTpebye AOCBIA MiXKHApOAHOro noaat-
KOBOrO MAaHYBaHHS, a TaKOX NOAATKOBOrO MAaHyBaHHS B MPOBIAHMUX
3apybixXHMX KpaiHax.

Bu3Havatoum cyTb MikHapoLHOro NoAaTKOBOro nnaaHyBaHHS, I1. Pe-
BEHKOB 33a3HaYaE, WO Le NpoLuec CUCTEMATUYHOTO BUKOPUCTAHHS ONTK-
MaflbHUX 3aKOHHWX NMOAATKOBMX CNOCOBIB Ta METOAIB ANS BCTAHOBNEH-
HS GaXXaHOro CTaHy OpraHi3auii Mpy NPOBeAEHHI Pi3HUX MiXKHAPOAHUX
onepauin [361,c.93].

Ha gymky l. JlinaToBoi, Mi>XkHapogHe MOAATKOBE MAaHYBaHHS — LeE
(diHaHCOBO-rocnoAapcbka Lis/bHICTb, KA Mongrae y BMbopi Mix pis-
HUMW BapiaHTaMM i METOAAMM 34iNCHEHHS rOCNOAAPCbKOI AiANbHOCTI i
PO3MilLEHHS aKTUBIB B Pi3HUX KOPUCAMKLISX, CNPAMOBAHA HA LOCATHEH-
HS MAaKCMMaNIbHO HU3bKOTO PiBHA BUHMKAKUMX NPU LbOMY NMOAATKOBUX
30608'93aHb [248, c.55].

C. CytupiH Ta A. [oropnewbKkuii po3rsaaoTb MidkHapoaHe noaaTko-
BE MNaHYBaHHS SK LOMYCTUME 3aKOHOAABCTBOM rN06aNibHE 3HUMXKEHHS
NoAaTKOBOrO TAraps pUANYHNUX i Gi3MYHMX 0Cib 3 MeTOK MakCcMMi3auii
iX CYKYMHUX LOXOMIB, SIKi BUHMKAIOTb Y BCiX OPUCAMKLINX, A€ 34IACHIO-
€TbCS rocnofjapcbka AisnbHictb [408,c.131-132].

Bu3HauvatoumM 3MicT N0AaTKOBOrO MAaHYBaHHS Ha TPAHCKOPAOHHOMY
piBHi, P. JleweHKo 3a3HaYae, WO NOAATKOBE MAaHYBAHHS € CYKYMHICTHO
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Po3zpnin 4. CiToBMI LOCBIA NPAaBOBOrO peryntoBaHHA NOAATKOBOrO NiaaHyBaHHS
Ta NpPOTUAii PO3MMBaHHIO NOAATKOBOI H6a3u

[V Ta NiAroToBYMX 3aX04iB KOMMaHIi, CMPSIMOBAHUX Ha BMBYEHHS 3aKO-
HOAABCTBA Pi3HMX KPaiH CBiTYy 3 METOK MOLUYKY HasiBHUX MOAATKOBUX
ninbr Ta CTMMyniB, abo X cneuundiyHe NOJATKOBE PeryntoBaHHS BiAmno-
BiAHOI chepn eKOHOMIYHOI JiSiNbHOCTI 3 METOK 3MEHLUEHHS BUTPAT Ha
OnoAaTKyBaHHS [247, c.63].

MW BBaXAEMO, L0 3HMXKEHHS NOLATKOBOrO TAraps, NoWwyK noaaTko-
BMX MiNbr Ta iHWMX 3aXO0A4iB HA 3MEHLUEHHS BUTPAT HA OMOAATKYBAHHS
33aHAATO 3BY)XXEHWM 3aBAAHHSIM MOAATKOBOro naaHysaHHa. [pwu 34inc-
HEeHHi MiXXHapOLHOro NOAAaTKOBOrO MJaHYBaHHS Ha TPAHCKOPAOHHOMY
piBHi BPAaXOBYETbCS HE TiNlbKM PiBEHb MOAATKOBOIrO HABAHTAXEHHS Y TiM
YW iHWIN KpaiHi, @ ¥ NpPOCTOTa Ta 3PYYHICTb aAMiHICTpyBaHHA noaat-
KiB, piBeHb nibepanizauii BantOTHOrO peryntoBaHHs, 6e3neka 6Gi3Hecy,
MOX/IMBICTb BiAKPUTTA BAHKIBCbKMX PaxyHKIB Ta BibHOrO pyxy Kanita-
niB, piBeHb GiHAHCOBOr0 MOHITOPMHIY, HASIBHICTb Yrof NPO YHUKHEHHS
NOABIMHOIO OMOAATKyBaHHA Ta 3anobiraHHs MOAATKOBWUM YXUIEHHAM,
y4acTb AEPXKaBW B MIDKHAPOAHMX 3aX04aX WOAO NPOTUAIT PO3MUBAHHIO
noaaTkoBux 6as ToLwo.

H. AHopetok BKa3ye Ha Te, WO MiKHapo4He MOAATKOBE NJIaHyBaHHS
noYano aKTMBHO PO3BMBATMCS NpmbansHo 3 60-x pp. XX cT. Xova e
y 20-x pokax cTaHoBfeHHs Ta po3BuToK THK noctaBmno nepeg, Jlirowo
HaLiM 3aBOAHHSA 3 BUPILIEHHS MUTAHHS NPO MpPaBOBE peryatoBaHHS iX
0MoAaTKyBaHHS, WO peanisyBanocs yepes yknagaHHs ABo- Ta barato-
CTOPOHHIX MiXXHAapOAHMX NOAATKOBMUX YrOZ, 3 METOK YHUKHEHHS NOABIN-
HOro OMoAaTKyBaHHA goxoniB i MaHa THK, ane came HanpukiHui 50-x
pp. Biabynocs HapbaHHS AeSIKMMU KpaiHaMM SCKPaBO BMpPaXXeHOi od-
WOpHOT creuianizauii [47,c.278].

[nHaMika po3BMTKY CBITOBOi EKOHOMIKM BKA3Yy€E Ta Te, WO MixXHa-
poaHe NoaaTkoBe NaHyBaHHA Oyae Hagani akTMBHO PO3BMBATUCS, OA-
Hak YMOBM Ta MpaBuna CYTTEBO 3MiHIOIOTbCS. CBiTOBE CNiBTOBAPMCTBO
fenani akTmBHiwwe yHiikye Ui npaBuna, BTiM, MOTPIOHO BiA3HAYMUTH, LLO
cneundiky HaLioHaNbHOro NOAATKOBOrO PeryatoBaHHA B Pi3HUX Kpai-
Hax HeobXiAHO BPaxoBYBaTH 3aBXAM.

I. JlIunaToBa NpMXOAmMTb 0O BUCHOBKY, O MiXXHapOAHe NofaTKoBe
NiaHyBaHHS, HAa BiAMIiHY Bif, HaLiOHAaNbHOIO, 'PYHTYETHCS HA BiAMiHHO-
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4.1. OcobnmBOCTI 34iMCHEHHS MiXKHAapOLHOrO
NoAaTKOBOTrO MaHyBaHHS

CTSX B OMOAATKYBAHHI, WO iCHYIOTb MK KpaiHamu. Pi3Hi kpaiHu cBiTy
BOJIOAItOTb HE TiNIbKW Pi3HUMK NPUPOAHUMM, TPYAOBUMM | BiIHAHCOBUMM
pecypcaMmu, ane i MalTb YacOM PaAMKaNbHO Pi3Hi NOAATKOBI CUCTEMM.
[Mpn LubOMY MOBa Iae He TiIbKM NPO MOAATKOBI CTABKM, BiApi3HATUCS
MOXYTb HaBiTb CaMi MPUHLMMM CTATHEHHS NOAaTKiB. Pi3ka iHTeHcUdika-
i NpoLecis, NOBA3aHMX 3 MiXKHApPOLHOK Mirpali€to Kanitanis, BUKIN-
Ka€e HeobXigHiCTb Mpu BM3HAYeHHI «reorpadii» 6i3Hecy BpaxoByBaTH
BMN/MB OOCUTb BENMKOI KiNbKOCTI (akTopiB, B TOMY 4MCAi i TAaKOro, §K
noaaTKoBui akTop. B AaHui yac nepesary HauioOHaAbHOI NOAATKOBOI
CMCTEMM [esIKOi KpaiHM CTaloTb 4N1F MiANPUEMLS TakMM e KOPUCHUM
pecypcom, K, HanpuKaag, Aewesa poboya cuna abo HasiBHICTb pogo-
BULL, KOPUCHUX KoNanuH. MixkHapofHui Bi3Hec B nobynoBi CxeMu CBOET
po60Th 060BI3KOBO BPax0OBYE CTyMiHb MOAATKOBOI MPMBABAMBOCTI Kpa-
iH, le BiH NaaHye 34iMCHIOBATK LisnbHICTb [248, c.54].

MoxHa norogutuca i3 [. LeBuykom, 9KMIM HAronoLWye, Wo MixKHa-
poAHe NofaTKOBe MniaHyBaHHA Oyne MaTu Micue A0 TOro vacy, nmoku
NMOAATKOBI CMCTEMM Pi3HUX KPaAiH BiApi3HAOTLCA OLHA Bif 0fHOI [468,
€.28]. He3Baxatouu Ha Te, L0 Ha CbOrOAHI CBITOBE CMiBTOBApPUCTBO NPO-
BOAMTb aKTMBHY pobOTY LWOA0 rapMOHi3aLii MoAaTKOBOro 3aKOHOA4AB-
CTBA, 3aMNPOBAMKEHHA E€AMHUX MPUHUMMIB i MPaBUI OMNOAATKYBAHHS,
BXMBAE fLi€Bi 3axogM 3 60poTbbM 3 po3MMBAHHAM MOLATKOBOI 6asw,
MOXHa CTBEPAXYBATH, LLLO NOBHA rapMOHi3aLia i yHidikauia nogaTtko-
BMX CMCTEM € HEMOX/IMBOIO HABITb HA CEPEAHbOCTPOKOBY NEPCMEKTUBY.
| B €C, oe CTyniHb y3rof)eHHs NoAaTKOBMX CUCTEM UM HE HAMBULLMNA,
piBEHb MOLATKOBOIO HABAaHTAXKEHHS B Pi3HWMX KpaiHax HEOLHAKOBMH,
CTaBKM MpsSIMUX | HenpsMMX NoAaTkiB 6araTbOX €BPOMEMCbKUX KpaiH
BiApPi3HAIOTHCS.

A. [piHbKO 3ayBaXye, LLO NPaBOBE peryatoBaHHs NOAATKOBOrO nna-
HyBaHHS B pi3HMX KpaiHax €C, BenukobputaHii Ta CLLUA mMae cBoi oco-
6nmBocCTi. 3apybixHi KpaiHu, ak-To @paHuig, CLUA, € nepwonpoxigusamu
y NOAATKOBOMY MAaHyBaHHI Ta GpyHAaTopamum y po3pobui 1Moro Teopetu-
KO-MEeTOAMYHMX NONIOXKEHb, BUPOOUBLUM NpaBua, 0OMeXXeHHs Ta BUMOTU
OO0 34iMCHEHHS MOAATKOBUX pO3PaxyHKiB. Y NpakTULi LMX KpaiH opra-
Hi3aLis NoAaTKOBMX pO3paxyHKiB 34iMCHIOETLCS HA NiACTaBi nonepeaHboi
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pO3pO6KM pilleHb, BUXOASAUM 3 KOMMIEKCHOI OLIHKM PU3MKIB, HACNIAKIB i
HecnpusTAMBMX NOLIN LWOA0 NOAATKOBMX po3paxyHkKiB [154, c.15 ].

T. [yceBa HaBOAMTb NpuUKNag GpaHLy3bKOro NOAATKOBOro Mpasa, B
SIKOMY iCHYBaB MpUHUMN «CBOOOAM MOAATKOBOrO MiaHyBaHHS», LOMNOB-
HEHMI NPUHLMNOM KHEBTPYYaHHS B MOAATKOBE NAAHYBAHHS NigNpPUEM-
cTBav». BiH 03Hauvae, Wo nnaTHMK NOAaTKiB MOXE BifibHO 34iMCHIOBATH
6yab-IKMMU 3aKOHHMMM CNOCOBaMM LiSNbHICTb WOAO 3MEHLEHHS No-
[aTKoBMX nnatexis. [lpy LbOMY NOAATKOBI OpraHM He MakTb MpaBsa
KPUTUKYBATU sIKe-HeOyab PilleHHS MAaTHMKA NoAaTkis, WO CnpsMoBa-
He Ha MiHiMi3auito NoAaTKiB, HABITb SIKWO BOHM BBAXalTb MOro AyXe
6/1M3bKMM 00 MOPYLUEHHS 3aKOHY. Pa3zom 3 TuM, y dpaHLy3bKOMy 3a-
KOHOZABCTBI 3akpinsieHo, wo byab-gka yroga noBuHHa ByTu cknageHa
33aKOHHO i He cynepeynTu CyCniJibHOMY MOPSAKY Ta 3BMYAsM [Lin0OBOro
oboporty. MNpn LbOMyY NpsaMo nNepenbdavyeHo OKpeMi NONOXKEHHS, SKi Npu-
CiKaTb 3/10BXMBAHHA NaaTHMKAMM NoaaTkiB cB06OA0K AOrOBOpY i BU-
3Ha4yeHHs 1Moro ymoB. [TogaTKOBi OpraHM MOXYTb AOBECTU (iKTUBHICTb
abo ypaBaHicTb yroau, i BoHa byae B13HaHa HepincHoto [157,¢.29-31].

H. PycseB, 30kpema, 3a3Hayae, WO Mif NOAATKOBOK OMNTMMI3ALIEN
B8 HiMeuunHi po3yMitoTb NpaBoMipHe BMKOPUCTaHHS NpaBoBMX 3acobiB.,
AKi 4a0Tb 3MOrYy [OCATTM NOAATKOBOI €KOHOMii. MaKT HeMmpaBOMIpHOro
BMKOPWUCTaHHS NPaBOBMX 3ac06iB, TOBTO 3aCTOCYBAHHS «KHEHANEXHOIO»
i «HecniBMipHOro» nNpaBoBOro 3acoby, A03BONSE BECTM MOBY Npo 06-
Xif, NOAATKOBOr0O 3aKOHY B 3arasibHOMY BMMaZKy abo Npo yXueHHs Bif
CNiaT¥ NoAaTKiB, WO € NpeaMeToM 0CcoBAMBOrO peryntoBaHHs. HimMelpb-
KM 3aKOHOAABELb KEPYETLCS MOMOXKEHHSM, LLLO € MEBHA 3aNEXHICTb MiX
(OpMOI0 LOCATHEHHS rOCMOAAPCHKOrO pe3ynbTaTy i CAMUM pe3y/ibTaToM.
BukpuBneHHs Takoi popmMu Moxke BYTM MPUUMHOID 3HUXKEHHS NMOAATKO-
BOIO TUCKY. Y 3B'43KY 3 MM, MOHATTS «ONTUMI3auisa» B HiMeuyunHi Bkto-
Yyae B cebe BUPILLEHHS NUTAHHS NPO NPaBOMipHE BUKOPWUCTAHHS NpaBo-
BMX 33C06iB 3 METO [OCArHEHHS NOAATKOBOI EKOHOMII [373, ¢.59].

HaykoBLi akLeHTYOTb yBary Ha ToMy, Wwo y BennkobputaHii B KiH-
ui 2004 poky 6yna 3aTBepm)KeHa npouenypa po3kpuTTa iHdopMauii
npo cxeMu NoaaTKoBOi onTMMi3auii. B ii ocHoBi 6yna 3aknageHa no-
3ULig, WO CaMe NOoAaTKOBE MJaHYBaHHS BM3HAETbCS 3aKOHHMM, OfHaK
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Ha NOLATKOBMX KOHCYNbTAHTIB MOKNAAaNnocs AOAATKOBE 3000B3aHHS
3 pO3KpUTTA iHPOpMaLii Npo CxeMu NoAaTKOBOI OMTUMI3auii, aKi po3-
pobnanuca HuMK. IHbopmauito Npo NoJaTKoBY CxeMy HeobxifHo 6yno
HagaTW B LOCTAaTHbOMY 06C43i Ans Toro, wob 6yno 3po3ymino, gk nepea-
6aya€eTbCa OTPMMATK OYiKyBaHi NOAATKOBI nepeBaru. MNpu LboMy HeEOO-
xigHo Byno BkasaTu BCi CTafii peanisauii Liei CxeMu i HOPMKM NOAATKO-
BOro 3aKOHOZABCTBa BennkobpuTtaHii. Y BignoBiab nogaTkoBa cnyxba
BMAABaNa NOAATKOBOMY KOHCY/IbTAHTY MPUCBOEHUIM CXEMi HOMEP, KU
KOHCYNbTaHT 3000B'93aHMI NOBIAOMIATU BCIM KNiEHTAM, 9Ki OyayTb BU-
KopucToByBaTH Lo cxemy [157, c.34].

AHanisyroumn LOCBig iHWKMX 3apybixkHMX KpaiHax, Hanpuknag CLUA,
B. lapycT BKa3ye Ha Te, WO NPUXOBAHHS LOXOAIB Bif ONOAATKYBAHHS €
3/104MHOM, @ MiHIMi3aLig nofaTKiB, TOBTO HaMaraHHs 3MEHLKUTH iX CyMy,
33 OUiHKaMM 3axigHUX daxiBLiB, € LIIKOM 3aKOHHOK CNpaBot i 3a-
6e3neyvye pobOTy BENMKOI KiNIbKOCTI CnewianicTie y ranysi nogaTtkoBoro
3aKOHOAABCTBA Ta Oyxrantepcbkoro obniky. KoHcynbrauii rpomMagsH Ta
NPMBATHUX KOMMNaHIN 3 NUTaHb MiHiMi3aLii NoaaTKiB NepeTBOPUINCH Ha
CaMOCTiMHY rany3b 3 MinbspaHUM 06iroM Kanitany, SKuii OXON0E COTHiI
KOMMaHi Ta TUCAYi eKCnepTiB, WO 3aMMatoTbCsl MPUBATHOK MPaKTUKOLD,
iM MpOTUAI€ BEMKA KiNbKiCTb NOAATKOBUX iIHCNEKTOPIB, SKi AOKN3Aa0Tb
3ycunng, wob BCTaHOBMTM TOM AeNiKaTHUIA MOMEHT, KOAW onepaLii 3 no-
[LaTKOBOTO MNaHyBaHHSI MEPETHYTb MEXY, Ka BiAAiNge MiHiMizauito Big
yxuneHHs Big cnnatm [106, ¢.58].

HeobxigHO Takox BpaxyBaTu, LLLO B Pi3HUX AepxKaBaxX CBITY iCHYIOTb
Pi3Hi KpUTEPIi OLIHKM MEX NOAATKOBOIO NJIAHYyBaHHS Ta TArap AOBEAEH-
HSl 3aKOHHOCTi YM HE3AKOHHOCTI 3aCTOCYBaHHS NOAATKOBUX CXEM.

3a cnoBamu €. IrHowwHa, y benbrii, IHAii, BennkobputaHii, ®paHuii,
Mekcuui, Anowii, ITanii HepobpocoBiCHY Mpupody CxeM MoAaTKOBOro
nnaHyBaHHS MOBWMHHI AOBOAMTM NonaTkoBi opraHu. B Asctpanii, Pocii,
Kwutai, CWA, Ipnangaii, Cinranypi, WWsewii Ta MisaeHHin Kopei posectu
CYMJTiHHICTb CBOIX CXEM MOBMHEH CaM MAaTHMK NOAATKIB. Y AesSKMX iHWMX
KpaiHax (KaHaga, Wseruapis, Monblwa, IHaoHesiq, HimewumHa) tarap go-
BEAEHHS PO3AiNEHO NOpPIBHY MiX NIATHUKOM MOAATKIB Ta NOAATKOBUMM
opraHamu [203, c.7]. Ha Hawwe nepekoHaHHs, YKpaiHi cnig BpaxoByBaTH
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[OCBIA TUX [LepxXaB, Y SIKMX 000B’S30K A0BeAEHHS HenobpoCoBiCHOCTI
NNaTHWKIB NOAATKIB MOK/IAAEHO CaMe Ha NOJATKOBI OpraHMu.

HeBigeEMHUM eneMeHTOM MiXXHApOAHOro MOAATKOBOrO MaHyBaH-
HS € aHani3 0cobAnBOCTEN MOAATKOBMX CUCTEM KPAiH, Y SKUX MOXYTb
30iMCHIOBATM rOCNOAAPCHKY AiSNbHICTb CYO’ EKTU rOCMOAAPHOBAHHS.

P. JleweHKO TakOX HarofoWye Ha TOMY, WO 3aKOHOA4ABCTBA KpaiH
CBIiTYy NO-Pi3HOMY PEryntoTb OAHI M Ti CaMi rocnofapcbki BiAHOCUMHM Ta
BEeAEHHS rocnoaapCbKoi AisnbHOCTI. TpanaaoTbCs TaKOX BMMAOKM, KON
i3 NpOBaAKEHHS OLHOTO 11 TOFO CaMOro BMAY roCnoAapCbKoi AisbHOCTI
B OAHIM KpaiHi CnpaBnsoTbCS BMCOKi MOAATKM, A0 TOFO X BCTAHOBIO-
FOTbCS XXOPCTKi BUMOTM A0 3aCHOBHMKIB Mif, Yac peecTpaLii KoMnaHii 1a
B LJIOMY Mif, Yac BEeLEHHS roCNOAapCbKOi LisbHOCTI, TOAI SK B iHLWIN
KpaiHi, y 3B913Ky 3 BeAEHHSM TaKOro X BUAy rocnofapCbKoi AisIbHOCTI,
30KpeMa i 3a paxyHOK HasiBHOCTI 0COBAMBMX COLLia/IbHO-EKOHOMIYHMX
nporpam, MoXyTb Ha4aBaTUCA BaroMi MOAATKOBI NifIbrv Ta iHWI CTUMYN
[247, c.67].

T. Dypca BMAINSE TP OCHOBHI TUMKM PiCKaNbHOT NOMITUKMK, SKi 3aCTO-
COBYHOTb pi3Hi AepXKaBu CBITY: MONITMKA MAaKCMMaNbHMX NOAATKIB (Yepe3
BBeLEeHHS HOBMX MOAATKIB, BUCOKMX MOAATKOBMX CTABOK Ta 3MEHLLEHHS
NoAATKOBMX Mifbr, MOAATKOBMX KAHIiKY/); MOMITMKA PO3YMHUX NOAATKIB
(HW3bKi NoJaTKoOBi CTaBKW, 30iNblIEHHS MOAATKOBMX Mifibr); MOAITMKA
E€KOHOMIYHOro pO3BWTKY (3aCTOCYBaHHS BMCOKMX MOAATKOBMX CTABOK,
ane HafaHHS BiAMNOBIAHMX KOMMEHcauin i ninbr) [446].

LLinkomM 06€KTMBHO, O HEOAHAKOBMI Miaxin [0 peanizauii noaat-
KOBOI MOJIITUKM B Pi3HMX KpaiHaX 3yMOB/IOETbCS HE OOUMHAKOBUM piB-
HeM eKOHOMIYHOro po3BUTKY, BiAMOBIAHO — Pi3HWMMM 3aBAAHHSAMM LLOA0
3MICTY peryntoBaHHS eKOHOMIYHUX NPOLLECiB.

Y 3apybixHi HayKoBiM niTepaTypi CNpaBeAnMBO HaroaOLIYETbCS,
WO Hey3roKeHiCTb NOAATKOBMX MONITUK AepXaB NpU3BOAMTb 4O BU-
HUKHEHHS NOAATKOBOI KOHKYPeHLii MixX HUMM. [lyxke 4acTo, ypsam KpaiH,
($hopMyoUM CBOKD EKOHOMIYHY CTpaTerito, CBOIM NPiopuTETOM BBaXKabTb
3a/ly4EHHS IHO3EMHMX IHBECTULIN, 3 LLIEKD METOK BXMBAKTb 3aX04M ANS
CTBOPEHHS CMPUATAMBMX YMOB AN iHBectopiB. OQHMM i3 HaMBaXnu-
BilUMX (aKTOPiB ANS LbOro € CTBOPEHHS NOAATKOBUX npedepeHLin, a
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CyBEKTM Mi>KHAPOAHOrO NOAATKOBOrO MAHYBAHHS BMINO iX BUKOPUCTO-
BYIOTb. [1poBefeHi [OCNioKEHHS MiATBEPAXYHOTb, WO B LOKPU30BUM
nepiof 3MeHweHH ebeKTUBHOrO rPaHMYHOro pPiBHS KOPNOPATUBHOMO
OMOAATKyBaHHSA Ha 1 BiACOTOK CNpUSE 36iNblIEHHI0 NPSMUX IHO3EMHUX
iHBeCTMLiM Ha 3 BiacoTkm [8].

Ha nymky HO. 3abapeHka, B yMoBax rnobanbHoi eKOHOMiKM HeobXia-
HO BUTPMMYBATM NOAATKOBY KOHKYPEHLito. ToMy ypsam BinblwocTi KpaiH
CBIiTY peanbHO BiAHOCATLCA A0 CBOIX MOXAMBOCTEW Yy cdhepi onoaaTky-
BaHHS. HagMipHe XopCcTke NofaTKOBE 3aKOHOAABCTBO, IKE HE 3a/MLLIAE
MOX/IMBOCTi MaHEBPIB LLLOAO 3MEHLUEHHSI MOAATKOBMX 3060B93aHb AN
rocnofaporoymx cybekTiB, NPUrHIYYE NiANPUEMHULKY iHIiLiaTMBY, Nia-
pvBaE BMPOOHMLTBO Ta Y KiHLEBOMY paxyHKy AoxiaHy 6a3y nepxo6to-
IDKeTy. Ko npMBaTHOMY Bi3Hecy He HafaTH aeakoi cBob6oamn MaHeBpy-
BaHHS Y NOLATKOBUX MUTAHHAX, TO KaniTanu 6yayTb BTiKaTU 32 KOPAOH,
Ta KpaiHa yTpaTUTb HE TiNIbKM NOTEHLIMHI NOAATKOBI HAOXOMXKEHHS, ane i
poboui Micus. Tomy, Wob YyHUKHYTK aenpecii Ta NOMAIKLWNXTU NepioanyHO
HaCTynawui Kpu3u, ypsam NpoBifHMX 3aXiAHUX KpaiH 3MYLIEHi CTpUMY-
BATM 3piCT NOAATKIB, B TOMY YMCJIi HAAABaTU MOXJIMBICTb 34iMCHIOBATH
NiANPMEMCTBAM MiHIMi3auito IXHiX NOAATKOBUX MAATEXIB JleralbHUMM
MeTo4aMM MoAaTKoBOro niaHyBaHHa [189, ¢.91]. YkpaiHa noBuHHa 3Ba-
XaTu Ha ui dakTopw. LLinkom o4eBMAHO, WO XXOPCTKA MOAATKOBA MONi-
TMKA B CyYaCHMX EKOHOMIYHMX peanisax Ans HaWoi AepXKaBu € HEMPUIA-
HATHOO, af)Xe B yMOBax €KOHOMIYHOi peuecii 6i3HeC MOBMHEH MaTH
CTUMYNU Ans 36epexxeHHs Ta po3BMUTKY, 3a BiACYTHOCTI iHLUMX MepeBar,
SK TO LOCTYN A0 AeweBnx GiHAHCOBMX pecypciB, be3neka i MOXIMBICTb
edeKTMBHOro 3axMCTy CBOIX NpaB, Y4iTKe NpaBOBE perynBaHHS, Noi-
TUYHa cTabinbHicTb, 6opoTbba 3 Kopynuieto Towo, M1 Byaemo i Hapani
cnocTepirati BiATiK Kanitanis 3a KOpAOH. 3 iHWOro 60Ky, yKpaiHCbKa
nofaTkoBa MNosiTMka He Mae B6yTK | HeBUNpaBaaHo NibepanbHoO Ta no-
MyNiCTCbKO, afKe Lie Moxe po3banaHcyBaTi GiHAHCOBY CUCTEMY.

3a tBepmxeHHsaM b. BykpuHcbkoro, y kpaiHax €C ctaBneHHs fo npo-
Liecy NoaaTKoBOi KOHKYPEeHLii € ABOICTUM: 3 04HOr0 60Ky pi3Hi yMOBM
OMOAATKYBAHHS Ha Pi3HUX TepUTOPIsSX Ccynepeyatb BUMOraM 3arajabHoi
rapMoHi3auii Ta yHidikauii yMoB BefeHHs 6i3Hecy, a 3 iHWoro 6oky, He-
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BE/IMKi BiAMIHHOCTI B CTaBKaxX OMOAATKYBaHHS CTBOPHOKOTb KOHKYPEHT-
He cepefoBULLe, CNPUATAMBE LNS 3aNy4yeHHs GiHAaHCOBOro Kamitany B
PO3BUTOK TEPUTOPIl Ta BUAIB €KOHOMIYHOI LiSNIbHOCTI, SIKi BiAYyBalOTb
fediumt inBectmuin [82, ¢.35].

[HWIi LOCNIAHWMKKM CXMASIOTBCS 40 AYMKM, WO KOXHA KpaiHa €EC BcTa-
HOBJIKOE piBEHb ONOAATKYBAHHSA BiAMOBIAHO A0 HALiOHAaNbHUX 0CO6M-
BOCTEN €KOHOMIKO-iHCTUTYLIMHOTO CepefoBMLLA Ta 3aCTOCOBYE iHCTPY-
MEHTU NOAATKOBOrO peryatoBaHHA BiANOBIAHO A0 (iCKaNbHUX TpaamLin
Ta NOTOYHOT KOH'lOHKTYpK [480, c. 140].

Sk 3a3HavatoTb A. CaBueHKo Ta J1. BAnwumK, BiAMIHHICTb MiXK piBHSI-
MW NMOAATKOBOrO HAaBaHTAXXeHHS B KpaiHax €C CyTTEBA: HAMHWMXKYMI NO-
KasHWK B IpnaHaii (23,6%), a HaWBULLMIA MOKA3HUK, WO MaKxe BAOBIYi
6inbwunin — B Icnanaii (51,6%). Taki BigAMiHHOCTI 3yMOBNEHI pi3HMLED
B MiAXoAax o4O BCTAHOB/IEHHS BUAY Ta PO3Mipy NMOAATKOBMX CTaBOK,
06 exTiB | 6a3 ONOAATKYBAHHS, @ TAKOX PiBHEM €KOHOMIYHOIO PO3BUTKY
1 obcarom BBI. [poTe, He3BaXakoun Ha BUCOKMIM BiACOTOK NOAATKOBOrO
HaBaHTaXeHHS, BinbwicTb KpaiH €C MaloTb BUCOKOPO3BMHEHY EKOHOMi-
Ky. CepenHin piBeHb NOAATKOBOrO HABAHTAXEHHS B €BpPONi CTAHOBUTL
40% [377,c.94].

LlikaBMM 3 TOYKM 30py MIXKHApOAHOro0 MOAATKOBOrO MMaHYBaHHS €
[OCBiA, pi3HMX KpaiH LWOAO 3aCTOCYBaHHS MOAATKOBMX MNinbr Ta npede-
peHLi. Y CBITOBIM MpaKTMLi 3aCTOCOBYHOTLCS Pi3Hi MigXoaM 40 Takoro
iHCTPYMEHTY, Tak CaMO Pi3HUMM € MOTMBALLIS Ta LI IX 3aCTOCYBaHHS.

H. LleBueHko Ta B. TapaHeHKO 3BepTatoTh yBary Ha Te, O NOAATKOBI
ninbry Ta npedepeHLii, aKi 3aCTOCOBYETbCA B KpaiHax — y4acHuusax €C
NS CTUMY/IOBAHHS iHBECTULLINM, HE MAKOTb HA METi BUK/IIOYHE 3a/Ty4EHHS
KOWTIB. 3 OrNsAy Ha cTpaTeriyHi wini €Bpocotosy, iHBECTMLii MatoTb 3a-
6e3ne4vyBaTi 3aNpOBaAKEHHS HAYKOBO-TEXHIYHMX IHHOBALLi, CTBOPEHHS
HOBMX poboymx Micub, OYyTM NIAIPYHTAM €KO-iHBECTULIMHOIO PO3BUTKY.
BionoBigHO [0 UMX Linen BKa3aHi aBTOpM pO34iNaTb MOAATKOBI IHCTPY-
MEHTU peryntoBaHHS iHBECTULIMHOT AiSNIbHOCTI 33 KilbkOMa HanpsiMamu.
lNo-neplue, CNOHYKaHHS IHBECTOPIB A0 CRiBMpaLLi y BUCOKOTEXHONOTYHO-
My BUpOOHMUTBI. [J0O MOAATKOBMX IHCTPYMEHTIB Y LibOMY BUMNAAKY MOXHa
BiAHECTM HaJaHHS MOAATKOBMX NiNbr Ta KaHiKyN 3 NoAaTKy Ha NpubyToK
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(moxin). NMo-ppyre, noBHe abo 4acTKoBe 3BiNbHEHHS Bif OMOAATKYBAHHS
NpUBYTKY, SKUIN CNPSIMOBYETLCS HA PO3LUMPEHHS BUPOOHULTBA Ta CTBO-
peHHS HOBMX poboumMx Micub. [1o-TpeTe, rTHyuYKe BUKOPUCTAHHS €KOMOoriy-
HMX NOAATKIB, SIKi 3aNPOBaAXYTbCS PAa30M 3 AO3BiNIbHO CUCTEMOIO Ta
aflpeCcHUMU CyBCUAIaMM Ta € EKOHOMIYHO ePEeKTUBHMM CMOCOOOM 3axu-
CTy i NONINLIEHHSA CTaHy HABKOAMULIHBOMO cepenosumula [467, c.81.].

MixxHapoAHOMY NOAATKOBOMY NAaHYBAHHIO MPUTAMaHHI BiAOMi HaM
CTaaii Ta 3acobu, pa3oM 3 TUM HasBHI ICTOTHI BiZAMIHHOCTI Bif BHYTPiL-
HbOr0 HAaLLiOHANIbHOMO NAAHYBAHHS, aAXe iHTPYMEeHTapii MiXXHapoA4HOro
NOAATKOBOrO MAaHyBaHHS 3HAYHO LWMPLWMIA, OAHAK MOPAL, i3 UMM 3HauY-
HO BMLLOK € CKNALHICTb LbOro MpoLecy, WO BMMAarae BUCOKOrO piBHA
OpraHi3auifHMx Ta haxoBMX MOXIMBOCTEN. TyT BMMAraetbcsl Ginblu
IPYHTOBHMI piBEHb NiAroToBYOi pobOTH, aHANI3Y, OLLIHKM PU3UKIB, KU
nepenbavae BpaxyBaHHS 0CO6/MBOCTEN MOAATKOBOrO 3aKOHOAABCTBA
Ta NOAATKOBOI MONITUKMU PI3HUX AepyKaB, 3araibHi YMOBWU 34iNCHEHHS
rocnofapcCbKoi AisNIbHOCTI, GaKTOpM MOXAMBOCTI BiZIbBHOrO pyxy Kami-
Tanie, NpaBmna MiHaHCOBOro MOHITOPMHIY Towo. KpiM Toro, BU3Havasb-
HUM € PO3YMIHHS YMOB MiXKHapOAHWX AOrOBOPiB, 30KPEMA NP0 YHMK-
HEeHHS MOABIMHOrO ONOAATKyBaHHS. Bce Le MOXAMBO NuvLe WASXOM
3any4eHHs Kona GaxiBuiB y ranysi NogaTkoBOro naaHyBaHHS, SKi, KpiM
ocobnmnBoCTEN NOAATKOBOrO 3aKOHOAABCTBA OKPEMOi KpaiHW, BONOA-
0Tb KOMMETEHLLIEIO B ranysi MixkHapoAHOro NoAaTKoBOro npaea.

OpHuM i3 cTpaTeriyHmMX 3aBAaHb MiDXKHAPOAHOMO NOAATKOBOrO nia-
HyBaHHS € BUOIp IOPUCOMKLIN, Y SKMX Byoe 34iMCHIOBATUCS LiSNbHICTb
KoMnaHi€to abo rpynoto KomnaHii. O.(DoMiHa 3ayBaxye, Lo BUOMpPaOUun
MicLe po3TallyBaHHS HPUAMYHOI 0COOM, CNig BpaxoBYBATU HE TiflbKM
abCcoNtOTHMIA piBEHb NOAATKIB, ane M MOXIMBICTb 6€3M0AaTKOBOro ne-
peBefeHHS LOXOLIB 3 OLHI€EI KpaiHM B iHLWY, HAAAHHS NOAATKOBUX Kpe-
LWTIB, YMOBM HasiBHMX NOAATKOBUX yrog, [442, c.82].

Ha nepekoHaHHs [. HasapeHko, npu 34iMCHEHHI MiXHApOAHOrO
NMoLaTKOBOro MNJIaHyBaHHS BMOIp TOi UM iHWOI NOAATKOBOI HOPUCAMKLII
BM3HAYaETbCA, K NPABWUIIO, 32 CYKYMHICTIO KpUTEpiiB, WO BMAMBAKTb
Ha 0noAaTKyBaHHS. Taky CYKYMHICTb KpUTEpPiiB MOXHA OLiHWUTK, BUKO-
PUCTOBYOYM MiXKHAPOAHY AonoBiab «Paying Taxes», W0 OUiHIOE cucTe-
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MM onopaTtkyBaHHs 183 kpaiH. Bonogitoum HasBHOW B Hil iHPopMaLi-
€10 MOXXEMO KOHCTATyBaTH, WO HaMbinbL 3py4HUMUK KpaiHaMM B YACTUHI
nobynosu cuctemun onoaatkyBaHHa € OAE, IpnaHais, KaHapa. HarimeHw
3pYyYHMIM NOSATKOBMIM peXMM MOXHa crnoctepiratv B Kutai, Pocii, Ykpa-
iHi Ta noHii. 3a ocHOBY aHanisy 6panucs Taki NOKa3HMKM, SK po3Tally-
BaHHs Bi3Hecy B KpaiHax, NOAATKOBOK CUCTEMOKD SKMX nepepbdaveHo
CNNaTy He3HAYHOI KiNbKOCTI MOAATKOBMX MaTexiB; po3TallyBaHHS 6i3-
Hecy B KpaiHax 3 HM3bKMM piBHEM MOAATKOBOIO HaBaHTAXXEHHS; BUOIp
OpraHisauiiHo-npaBoBoi GOpMM rOCNOAAPIOBAHHS, WO AAE 3MOry pa-
LioHanisyBaTn NoaaTKoBi 3000B93aHHS; BUKOPUCTaHHS nependavyeHmx
NoAaTKOBMM 3aKOHOAABCTBOM KPAiHM CMCTEMM NOAATKOBUX Misbr; pawi-
OHasbHe po3MiLLeHHS NpMOYTKIB Ta aKTMBIB NiANPUEMCTBA 3 YpaxXyBaH-
HSM HaJaHMX YUHHMM 3aKOHOAABCTBOM MpMBineiB Towo [272, c.759].
34IMCHIOYM aHani3 MiXXHapOLHOro MOAATKOBOrO MaaHyBaHHS, He-
06XiAHO BpaxoByBaTH, LLLO HAYKOBL NOAINAIOTb MOr0 HAa KOPNOpaTUBHE
Ta iHauBsigyanbHe. [1pun LbOMY, NPpK MiXXHapOAHOMY KOPNOPaTUBHOMY MO-
[LaTKOBOMY NJIaHYBaHHI i MiXKHapOAHOMY NOAATKOBOMY NMaHYBaHHI Ang
HeKoOprnopaTUBHMX CyB’eKTiB ByayTb pOOUTUCS AKLLEHTU HA Pi3Hi Mexa-
Hi3MM nnaHyBaHHs. Cy6EKTOM KOpPNOPaATMBHOMO MiXHapoAHOro noaat-
KOBOrO nniaHyBaHHs € THK. 3BMuYaiiHO, OCHOBHA MeTa CTBOPEHHS TPaHC-
HaLioHaNbHOI rpynu — Le onTuMi3aLis npowecy BUpoOHMLTBa, 30yTy M
KOHTPOJKO LiSIbHOCTI Kopropauii, MiHiMi3auiga BUTpaT i MakcMMi3zauis
npubyTKy rpynu, NiACMAEHHS MO3MLiM TpaHCHaLIOHAaNbHOI Kopropauii
Ha CBITOBOMY pUHKY. Anie B npouieci nobyaosu ctpyktypm THK nogatko-
Bi aCnekTu LisNIbHOCTI 3aMMaloTb BaXkmMBe Micue. MeTo KopnopaTme-
HOro Mi>XXHAapOAHOrO MOAATKOBOrO MAAHYBAHHS SIKPa3 i € ONTUMIi3aLis
BHYTPiLWHbOI cTpykTypn THK ons MakcuManisauii cykynHoro npuobyTky.
BoHo noknukaHe MiHiMi3yBaTM cykynHi mogaTkosi mnatexi THK, aki
BMHMKAKOTb SK CyMa NOKaJbHMX MOAATKIB Yy BCiX KpaiHax 34iMCHEHHS
rocnofapCbKoi AiSNbHOCTI (32 NPUHLMMIOM TEPUTOPIANIbHOCTI), @ TAaKOX
nofaTkiB Ha KOMMaHito B KpaiHi ii iHkopnopauii Ta MiCLLe3HaX0aKeHHS
ueHTpanbHoro odicy. LLoao iHAMBIAYaNbHOrO MiXHapoOAHOro NoAaTKo-
BOrO NAaHYBaHHS, MOro cybekTaMu € BCi BUAM HEKOPMOPaTUBHOI GOpMM
opraHisauii 6i3Hecy, a TakoX @i3nuHi ocobum [408, c.132-135].

262



4.1. OcobnmBOCTI 34iMCHEHHS MiXKHAapOLHOrO
NoAaTKOBOTrO MaHyBaHHS

MixHapogHi THK akTvBHO Ta BMifI0 BUKOPUCTOBYIOTb MiXXKHApOAHe
NoAaTKOBE MIAHYBAHHA, OCKiNbKM MaoTb AN LbOro HeobXiaHMI opraHi-
3aUiMHMI, GIHAHCOBUHI, IHTENEKTYaNbHUM, @ IHOAT M NONITUYHMIA pecypc.

THK BukopucTOBYIOTH CTpaTerii, IKi LO3BONSAOTb IM NAaTUTHU 5% Kop-
NopaTUBHMX NOAATKIB, y TOM Yac sk Manui 6isHec cnnavye po 30% [27].
3a3HayveHi dakTopu, Ha oymKy H. AHopetoka, npn3BoaaTb A0 MiHiMi3auii
nofatkoBmx 30608'13aHb THK, nobynoBu Takux cxem 6isHec-npoLecis,
AKi YMOX/IMB/IOKOTb OTPUMAHHSA MiNbr OAHOYACHO B AEKIIbKOX KpaiHax
i HeonoaaTkyBaHHSA NpUBYTKiB Y MidkHapoAHOMY MacwTabi [47,¢.279].

[locnioHWKKM 3ayBaXxyHOTb, LLO MiDXKHApOAHE NOAATKOBE MAaHyBaHHS
XapaKTepHe He TiNlbK1 a9 CyOEKTIB 30BHILIHbOEKOHOMIYHOI AisIbHO-
CTi, @ M AN9 TUX HALIOHANbHUX LPUANYHMX Ta Di3MYHUX OCib, sKi npar-
HYTb MiHiIMi3yBaTV NOAATKOBI MAaTeXi y CBOIN opucamnkLii. HaBiTb 9Kwo
rpomMagsiHMH abo KOMMNaHisg He 34iIMCHIOKTb 30BHILUHBOEKOHOMIYHY Ai-
ANbHICTb, OAHMM i3 CNOCOBIB MiHiMi3aLii NoAaTKiB € Nepe.if AOXOMiIB Y
KpaiHW 3 NiNbroBMM peXXuMMOM OMNOAATKYBaHHS, iHBECTULIi ocobucToro
abo KoprnopaTMBHOrO Kanitany B Hanbinbl AOXiAHI | HeonoAaTKOBaHi
AKTMBM Ha MiXXHapoOHMX PUHKax KamiTany. Lle aHickinbkun He cynepe-
YMTb 3aKOHOAABCTBY, @ € PaALLiOHANIbHOK PEaKLIE KOXHOI 0cobu Ha
BCe Binblli aneTUTU AepKaBHOI MaLLUMHK 3i 360py NOAATKOBUX NAATEXIB
[408,c.132].

YTiM, iHOMBIQYanbHE MiXHApOAHE NOAATKOBE MMIAaHYBAHHA He Aa€
3MOMM MOBHOLLIHHO BUKOPUCTATU MOX/IMBUIM iHCTPYMEHTapiN onTuMisa-
Lii noaaTKiB, i3 BpaxyBaHHSAM Pi3HMLL Y NPaBOBOMY peryntoBaHHi pi3HMX
KpaiH. Ha Hawy JyMKy, NoAin MiXXHapOLHOro NOAATKOBOIO MJIAHYBAHHS
Ha KOpMNopaTMBHE Ta iHAMBIAYa/IbHE € HEMOBHUM, aXe B AiN0BIN Npak-
TUUI WKWPOKO MOWMPEHUM € BUMKOPUCTAHHS IHCTPYMEHTIB MOAATKOBO-
ro naaHyBaHHS He TilbKWM KOpnopauisMyM abo OKpeMMMU MNaTHUKaAMMU,
a MEeBHO rPynok KOMMNaHiN (3anexHo Bif piBHSA Bi3Hecy ix KinbKicTb
MOXKe ByTK pi3Ha), IKi 3apeeCTpOBaHi B pi3HUX OPUCAMKLISX, LLLO AO3BO-
NSE BiNbLL THYYKO BUKOPUCTOBYBATU AOCTYMHI 3aC0OM CTBOPEHHS ONTU-
ManbHOI Mogeni 6i3Hecy Ta 0NoAATKYBAHHS.

AHani3syun MeTy Ta 3aBAAHHS MDKHAPOAHOrO MOAATKOBOrO MiaHy-
BaHH$, NPUXOLMMO [0 BMCHOBKY, LLO B LibOMY acnekTi BOHO MAaE MeBHY
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cneumndiky. Bu3Havaoum 3aBaaHHS MOAATKOBOrO MaHyBaHHS, HAYKOBLL
OOHMM i3 HMX Ha3MBalOTb MaKCMMi3auilo rnobanbHOro AOXo4y rocno-
Japrotodoro cybekTa 3a paxyHOK MOMerweHHs CyKynHoro noaaTtkoBoro
HaBaHTaXeHHS, 06K yCiX NoAaTKiB, CNayYeHmX y BCiX OPUCAMKLINAX, Ae
30iMCHIOETBCA OiSNbHICTb, BULLIYKYBAHHS HaMbinblWw pawuioHanbHMX Cro-
CO6iB 3HMXKEHHS TaKMX NOAATKIB, TOOTO iX MiHiMi3auis. Kk KopnopaTms-
He, TaK i iHAMBIQYyanbHE MiXKHapoAHe MOAATKOBE MMIAHYBaHHA BKJIHOYAE
B cebe Tpu piBHi MiHiMi3auii 3arafbHOr0 NOAATKOBOIO HABAHTAXKEHHS
NNaTHMKA NOAATKIB: 1) BUKOPUCTaHHS HM3bKMX CTaBOK NOAATKIB; 2) edek-
TUBHE BMKOPWUCTAHHS Pi3HMX CNOCOOIB BPErytoBaHHA MiXXHAapO4HOro no-
[OBIMHOro OMOAATKyBaHHS (3aCTOCYBaHHS CUCTEMM MOLATKOBUX KPEAMTIB
Ta MOAATKOBMX 3aNiKiB); 3) MiHiMi3aLis NoAaTKiB Ha penaTpiaLito AoXo-
nie. KpimM MiHiMmi3auii noaaTkis, 3aBAAHHAM MiXXHApOAHOIo NoaaTkoBOro
NAaHYBaHHS € BiACTPOYEHHS CMJIATM MOAATKIB, KA BUriAHA KOMMAHIi B
pafi BMNaOKiB (30Kpema, AN MOXIMBOCTI B MabyTHbOMY perynoBaTy
npubyTKK/36MTKM GipMK NpoTArom aekinbkox pokis) [408, c.120].

OpHak MM e pa3 HaroloLWYEMO, LLLO 3MEHLLIEHHS CYKYNHOro noaat-
KOBOFO HAaBAHTAKEHHS HE € E€AMHOI METOH MiXKHAPOLHOIO MOAATKO-
BOro nnaHyBaHHS. Cnig, BU3HATM BaX/IMBICTb i, MOXJIMBO, HABITb Mpio-
PUTETHICTb LbOr0 3aBAAHHSA ONS 3HAYHOI KiNbKOCTI MNATHMKIB, OOHAK
BAXK/IMBMMM (PAKTOPAMM € TAKOX OLLiHKA i 3MEHLUEHHS EKOHOMIYHMX Ta
noJaTKOBMUX pMU3MKiB, 3a6e3neyeHHs B6e3nekn b6isHecy, CTBOPEHHS nepe-
[LYMOB A/19 pO3WMPEHHS PUHKIB 30yTy TOLWLO. TakoX HEOOXiAHO BU3HATH,
WO B paMKax MiXXHapOA4HOro NoAaTKOBOrO MIaHyBaHHA BaXKKO 3abe3-
neynTn Take 3aBAaHHS, K CNPOLLEHHS aAMIHICTPYBaHHS NOAATKIB, aaxe
BOHO, SIK MpaBuo, NoTpebye BUKOPUCTAHHA CKAALHUX NOAATKOBMUX iH-
CTPYMEHTIB.

OpHIi€ 3 NPUYMH aKTMBHOIO PO3BMUTKY MOAATKOBOIO MAaHYBaHHS
B MiXKHapogHoMy MacwTabi FO. MenbHWK Ha3MBaE HaLiNeHICTb Nignpu-
€MCTB Ha OTPMMaHH$ MepeBar Ha 30BHIWHIX pUHKax. Y Takomy pasi
noetbcs 6esnocepenHbO NPO CNAATY MAATEXIB Nif Yac MPOAAXKY TOBapiB
3@ KOPAOH: YMM MeHWnM Byae obcar noaaTkiB Ta 360piB, CTATHEHMX 33
onepawi€l, TMM MeHLLOK byae LiHa NPOAYKLIi Ha 30BHILLHIX pUHKAX, i,
BiANOBIAHO, TUM MpuMBabnMBiWoOW Oyae Taka NpoAyKLUis AN NOKYnLUiB.
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Y TakoMy pasi MAEeTbCs He Nnwe Npo MiHIMI3aLilo NOAATKOBMX BUTPAT
(OCKiNbKM OCHOBHI NnaTeXi y 30BHiLLHbOTOProBeIbHMX OnepaLisax cnna-
4ye iMnopTep), a caMe Npo JOCArHEHHS NepeBar Haj, KOHKYpeHTamu, Lo
MOXYTb OYTV OTPMMaHI LWASXOM 3MEHLEeHHS NOAATKOBMX NaTexis nig
4ac 34iMCHEHHS 30BHILIHBOEKOHOMIYHOI AianbHocTi [261, c.130]. YacT-
KOBO MOrOOXYHUMCh i3 TaKMM NiAXOA0M, BBaXXAEMO 33 HeobXxiaHe Bia-
3HAYUTH, WO HA POPMYBAHHS LLIHOBOI MONITUKM OiNblMIA BNAMB MOXE
MaTu Xiba WO NoAaTKOBE MiaHyBaHHS Henpsamux nopatkie. Kpim Toro,
HeobXxiHO BpaxoByBaTW 06’€KTUBHI (aKTOpM, SKi CTBOPIOOTb PU3UKM
npu GOpMYBaHHI LiiHOBOT NMOMITUKM 3 ypaxyBaHHAM NOAATKOBOI €KOHO-
Mii, 30KpemMa MexaHi3M TpaHCHEePTHOIO LiHOYTBOPEHHS.

Y HayKkoBil NniTepaTypi po3KpMBAKOTbCS OCHOBHI CXEMU MiXXHApOn-
HOr0 NOAATKOBOrO MIaHYBaHHS HA KOPMOPATUBHOMY piBHi. Ik 3a3Hava-
toTb C. CyTupiH Ta A. loropneLbkunii, OCHOBHUM MEXaHi3MOM, L0 CNpUSE
LOCSITHEHHIO METW KOPNOPATUBHOMO MiXKHAapOAHOro MOAAaTKOBOro nnia-
HYBaHHS$, € CTBOPEHHS THYYKOi BHYTPIWHbOI CTPYKTYPH, Y MEXAX SKOI
BigOyBaloTbCA Taki OCHOBHI onepaLii no MiHiMiszauii noaaTkis:

1) nepepo3nogin (ameepcudikauisa) npmubytky (profit diversion) -
po3MiweHHs rmobanbHoro npubytky THK no kpaiHam 3 nepe-
BAXXHO HM3bKMM piBHEM OMNOAATKYBAHHS;

2) 3aHMxXeHHs NpubyTKy (profit extraction) — BigHECEHHS YaCTUHM
BMTpaT, NiaTeXiB NPOLEHTIB, AMBIAEHAIB, pOSINTI HA (QiHAHCOBI
pe3ynbTaT¥ BHYTPILIHbOKOPNOPATUBHMX KOMMAHIA — pe3naeH-
TiB NOJATKOBMX raBaHew;

3) cTBOpeHHst npubyTky (profit creation) — dakTMUHE BUMHECEHHS
BCiX onepaLii y noaaTkoBi raBaHi 6e3 383Ky 3 0N0AaTKOBAHO
AKTUBHICTIO B HOPUCOMKLISX 3 BUMCOKMM piBHEM MOAATKOBOrO
TUcky [408, c.134].

Ha nymky [. Mennepa, anbTepHATUMBHICTb PilleHb WOL0 MiXHApO4-
HOro NOAATKOBOrO MaHyBaHHS 3yMOB/IEHA B OCHOBHOMY YOTMPMa YMH-
HUKAMW — 3MiHHMMMU, SIKi [,03BONSAIOTb 3HAWTU HAMONTUMASbHILLMIA Bapi-
aHT BefeHHs Bi3Hecy:

1) pi3HMMM cuCTeMaMK ONOJATKYBAHHS B Pi3HMX KpaiHaX SK WoA0
nepeniky noaaTkie, Tak i WoA0 iX CTaBok. Lie YMHHMK 3ymMOB-
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JIIOE, HAMPUKNAL, Pi3Hi CyMM NOAATKIB 3 OQHIET | TIET XX CyMM Npu-
OyTKY B pi3HMX KpaiHax, WO A03BOSE MiHIMi3yBaTM NMOAATOK 3
npubyTKy B pa3i po3MilLeHHs CybGeKTa, KOTpUI1 OTpUMYE Npuby-
TOK, Y HaMBUriQHIWOMY MicCLi;

2) pi3HMMM  OpraHisauiiHo-npaBoBuMKn GopMaMu  BHizHeCcoBUX
CTPYKTYp (aKLiOHepHe TOBapuCTBO, TOBApUCTBO 3 0OMEXeHOH
BiANOBIAANbHICTIO, KOMAaHAUTHE TOBAPMUCTBO, 0A4HOOCOBOBE Mif-
npreMcTBo Towwo). OckinbkM ANng NiANPUEMCTB Pi3HMX OpraHi-
3auinHO-NpaBoBMX GOpM 34e6iNblIoro iCHYITb pi3Hi cnucTemu
onoJaTKyBaHHS, MOXHa BMOpaTu Taky hopMy, aka B NEBHIN aep-
KaBi MaTMMe Halnbinblwi NOAATKOBI NepeBaru;

3) pi3HMMM POpMamMu BUYyYEHHS foxoay 3i cBoro 6isHecy. Ockinb-
KW pi3Hi BMOW OOXOLIB, K NPaBWI0, ONOAATKOBYHOTLCS 33 pi3-
HMMU CTaBKaMu NOJATKIB, MOXHA CMiayyBaTH pi3Hi NOAATKM 3
OLHOro Loxony, BUunyvatoum rhoro y ¢opmi 3apobiTHoi nnatu,
OVBIOEHAIB UM BUMNNAT 33 HafaHi MmignpuemMcTey nocnyru. Bu-
KOPUCTATH Lel YNHHWMK MOXHA TOAi, KONWU BAAETLCA HOPUANYHO
KOPEeKTHO MepeBecTV OAMH BMA, A,OXOAY B iHLINM;

4) HasBHICTb MiX BaraTbMa KpaiHamMu yrog, (KOHBEHLIN) NPO YHUK-
HEeHH$ NOABIMHOrO ONOAATKYBAHHS A03BOJISIE YHUKHYTU NOABIN-
HOi cnnatm noaaTtkiB 3 ogHOro goxody [298, c.54-55].

A. BopoHL0B, aHanizytoumn 3apybixkHMIM 4OCBIA NOAATKOBOIO MaaHy-
BaHHS, HAa3MBAaE iHWI (akTopK, IKi HeobXiAHO BpaxoBYyBaTU AN 34iMC-
HEHHS LiSNbHOCTI, IKa CNPSMOBAHA Ha LOCATHEHHS HaMBiNbL HU3bKOrO
piBHS OMOAATKYBaHHA. Ha Woro aymKy, cif, BigaaBaTv nepesary pexu-
My ONoAaTKyBaHHS MOAATKOM Ha MpMOYTOK KOpNopawiv y NOPiBHSAHHI
3 peXMMOM OMOAaTKyBaHHS Ha iHAMBIAYaNbHI 4OXOAM; CAiL YHMKATK
CTaTyCy pe3uaeHTa B KpaiHi OTpMMaHHS Hanbinbworo obcsry AOXoL4iB,
3a/MWAKYNUCh Y PEXMMI OMOAATKYBAHHS «Yy [Kepena»; HaWKpalmm
6aunTbCs NepemileHHs akTMBIB Y GOpMi pyxy KaniTaniB y NOPiBHSAHHI
3 NepeMilLleHHAMM [OXOAIB i NPMOYTKIB; NPWU MOPIBHAHHI NOAATKOBMUX
PEXMMIB pPi3HMX KpaiH B nepLly Yyepry HeobxiAHO NpoaHanisyBaT1 cam
npouec GdopMyBaHHS OMOAATKOBYBAHOMO AOXOAY, @ HE MPUAINSTU BCO
yBary po3mipaM noaaTkoBux ctaBok [102, c.241].
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3a TBepaxkeHHAM A. MNoniBaHueBa, MiXkHapoAHe MoAaTKOBE MiaHy-
BaHHS BMKOPUCTOBYE TaKi iIHCTPYMEHTU, K 3HMXKEHHS MOAATKOBUX CTa-
BOK, HafaHHA npedepeHLiMHUX NOAATKOBUX PEXMUMIB, 3BiNIbHEHHS Bif
CnnaTM MNoaaTKiB, BiACYTHICTb MOAATKOBOrO KOHTPO/IO 33 MPAKTUKO
TpaHcdepTHOro LiHoyTBOpeHHs Towo [318,c.219-220].

[lincHo, cepen iHCTPYMEHTIB, WO BMKOPUCTOBYKTHCS MpW 34iNMC-
HEHHi Mi)XHapO4HOro MOAATKOBOrO MJIAHYBAHHS, CNig, Ha3BaTW iHLWI
npedepeHLii, sKi nepenbayeHi 3aKOHOAABCTBOM 3apybiXHMX KpaiH.
Sk Haronowye 0. 3abapeHko, y BCiX pO3BMHEHUX KpaiHaX BUKOPMUCTO-
BYETbCA B TOMY ab0 iHLWOMY CTyMeHi Taka HenpsaMa nifabra, Sk Npucko-
peHa amopTu3auis. [Tpy po3paxyHKy CyM aMOpPTMU3aLIMHUX BUTPaT, SKi
BMPaxOBYOTbCS 3 NpUOYTKY, WO NiANSrae onofatkyBaHHIO, iX po3Mipu
BMSIBNAOTHCS BULLE 33 BEIMUYMHY EKOHOMIYHO 06I'pyHTOBaHMX. [pn no-
LiGHOMY 3aBMLLEHHI YaCcTMHa NpMOYTKY NOTPanNE y BUTPATU BUPOOHU-
LTBA | TAKMM YMHOM 3BINIbHAETLCA Big ONOAATKYBaHHS. He3Baxatoum Ha
[lesike CKOpOYeHH$ 3aCTOCYBaHHS NPUCKOPEHOT aMOPTM3aLlii B OKpeMmx
[epXaBax y KOHTEKCTi 3arajbHOi TEHAEHLiT 40 0OMEXEHHS Minbr Wwoa0
NoAaTKy Ha NpMOYTOK, BOHA NMPOAOBXKYE LUMPOKO BUKOPUCTOBYBATUCS B
PO3BMHEHMX KpaiHax K Ai€BUM 3aXif aHTMKPM30BOI NOJMITUKM AN CTU-
MYMIOBAHHS TUX IHBECTULIN, SKi MOBA3aHi 3 YNPOBAOXKEHHSM TEXHIKM i
TexHonorii ekonoriyHoro Tuny [189, c.92-94]. Ha Hawe nepekoHaHHS,
YKpaiHi, NpoMMCIOBICTb SKOi NOTpebye iCTOTHOI MoaepHisauii Heobo-
POTHMX aKTMBIB, BAPTO aKTMBHillE BMKOPUCTATU TaKUM iHCTPYMEHT, SK
npucKopeHa amopTu3salisi, abo, Sk MM MPONOHYBasM, B3arani 3BifIbHUTH
BiJ, ONOAATKYBAHHS YaCTUHY NPUOYTKY, LLLO CMPSIMOBYETLCS HA 34iACHEH-
HS KaniTafbHMUX iHBECTULLIN.

LLle oiHUM eeKTUBHUM BaXKeNeM, TKMUIA MOXKe ByTU BpaxoBaHWii Npu
30iMCHEHHI MiXXHapOLHOro MNOA4ATKOBOrO NiaHyBaHHA, daxiBLi Ha3MBa-
I0Tb NOLATKOBUM KPeauT, KU BU3HAYAETbCA 9K BiACTPOUYEHHS CMaTy
NoaaTKy Ha NpMOYTOK, WO HAAAETLCA CYOEKTY MiANPUEMHMULLKOT AiNb-
HOCTi Ha BM3HAYeHMUI CTPOK AN 34iIMCHEHHS iIHHOBALIMHOI AisnbHOCTI
3 NOAANbLIOK KOMMEHCALIEK BiACTPOYEHMX CYM Y BUMNAAI AOAATKOBUX
HaaXo4XXeHb MoAaTKy Yepes 3arajnbHe 3poCTaHHa NpubyTKy. Y BMNaaky,
SKLLO NOAATKOBUI KpeauT BUKOPUCTOBYETbCS AN CTUMY/OBAHHS iHBEC-
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TULIAHO-IHHOBALIAHOT AiANbHOCTI CYOEKTIB rOCNOAaptOBaHHS, MOro Ha-
31BalOTb iHBECTULiIMHUM NOAATKOBUM KPeAUTOM. [MO3UTUBHUM Yy BUKO-
PUCTaHHI IHBECTULIMHOrO NOAATKOBOMO KPeamTy € Te, WO BiH He pYyMHYE
KOHKYpEHTHe CepefoBMLLEe CEKTOPY iHHOBALIMHOIO MigNpPUEMHULTBA,
a NigBULYE ePEKTUBHICTb Moro diHaHCOBO-rocnofapchbkoi AisNbHOCTI,
OCKiNIbKM OTpMMaTK NOAATKOBUM KPeauT MOXYTb TiNbKK Ti CyOEKTH, aKi
3aMponoHyoTb A0 peanisaLii BUCOKOoedEeKTUBHI iIHHOBALiMHI MPOEKTH
[251, c.32]. TaKMI iHCTPYMEHT TaKOX MOXe pOo3rnsaaaTmca sk edbekTus-
HUM [N €eKOHOMIKM KpaiHM, WO PO3BMBAETHCS, 0COBAMBO B CyyacHy
€rnoxy 3pOCTaHHS poni pO3BUTKY TEXHOMONiM Ta IHHOBALLIM.

Po3rnsaparoun iHWi 3acobm MixHapo4HOro NOAATKOBOIO MaHyBaHHS,
[. Crapony6 Ta |. LLIaBno BBaXatoTb, LLLO BAKIMBUM iIHCTPYMEHTOM € BU-
KOPUCTaHHS 0COBNMBOCTEN ONOAATKYBAHHS Pi3HMX OpraHi3auiiHo-npa-
BOBMX (DOPM rOCMOAAPHOBAHHS B iIHO3EMHUX topucamkuisx. Josoni ya-
CTO Yy CBITOBIM NPaKTULi 3aCTOCOBYIOTLCS TakK 3BaHi NOAATKOBO-NPO30pi
B KOHTEKCTi KOpPMOPaTUBHOIO OMNOAATKYBaHHS Cy6ekTU. BU3HaHHS KOM-
NaHii NoAaTKOBO-NPO30POK O3HAYAE, WO NOAATKM Bif AOXOAIB TakMX
OpraHi3aLif CNaavyrTbCs Ha PiBHI IX BAACHUKIB (Y4aCHMKIB, MApTHePIB).
Cama npupoaa nofaTtkoBO-MPO30pPUX KOMMAHi 00yMOBAEHa 3HAYHUM
[OCBiAOM €KOHOMIYHOI aKTUBHOCTI i3nyHMX 0Cib y KpaiHax EBponu Ta
AMepuKM Ta BaKaHHSAM YHUKHYTU EKOHOMIYHOIO NOABIMHOMO ONOAATKY-
BaHHS (konin pgoxin 6e3nocepenHbOro BAACHMKA ONOAATKOBYETbCS ABIYi
- Npu ONOAATKYBaHHI A0X04Y KOMMaHii Ta OKPeEMO 0COBUCTOrO JOX04y
npu HapaxyBaHHi auBiaeHAais). Npobnema NoaaTkoBO-NPO30PUX KOM-
MaHin NONSra€ y BUKOPUCTAHHI HUMKM NepeBar pe3naeHTaMu OOHIEl 3
[LOTOBipHMX [epXKaB, IKi BUHUKAIOTb HA OCHOBI JOrOBOPiB NPO YHUKHEH-
HS NOABIMHOIO oNoAaTKyBaHHS. [1pu LLbOMY CaMi y4aCHMKM NapTHEPCTBA
BMCTYMalOTb Hepe3naeHTaMu KpaiHu, BiAMOBIAHO A0 3aKOHOAABCTBA
SKOi CTBOPEHO TakMi NOAaTKOBO-Npo3opuii 06kt [401, c.119].

t0. MenbHUK npu BMBOPI 3ac0biB MiXXHAapOAHOro NOAATKOBOrO Na-
HYBaHHS MPONOHYE BPAaxOBYBaTW AMCNPONOPLii Y piBHIX EKOHOMIYHOIO
PO3BUTKY OKPEMMX PETiOHIB, SIKi BUPILLYKOTbCS LWASXOM CTBOPEHHS Te-
pUTOPIN, Ha SKMUX Ai0Tb CNeLianbHi peXMMM ONoAaTKYBaHHS. |[CHYBaHHS
BiJlbHUX €KOHOMIYHMX 30H, HM3bKOMNOAATKOBUX HOPUCAMKLIN, OdLOpiB
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Np13BOAMTL 40 TOrO, LLO NiANPUEMCTBA PO3MAAaK0Th CMiBNPaALLO 3 PO3-
MilLEHMMM TaM KOMMAHiIMK abo HGe3nocepenHio peecTpaLito K MOX-
NIUBICTb AOCSTHEHHS Pe3yNbTaTy 3 MEHLIMMM BUAATKAMM. 33 YMOBU (ak-
TUYHOIO NPOBELEHHS onepawlii 3 MiANPUEMCTBAMM, PO3MILLEHNUMM HA
TepUTOPpIsX i3 cneuianbHUM PEXMMOM OMOAATKYBaHHS, abo X 6e3noce-
penHboro QyHKLiOBaHHA NiANPUEMCTBA Ha Takil TepuTopii, NogaTkose
NNaHYBaHHSA MOXHA BBaXXaTW 0OEKTUMBHUM. HaTOMICTb Y BUMAAKY, KOSIU
onepauii GaKkTMYHO MatoTb MiCLLe NO3a TEPUTOPIELD i3 CreuianbHMM Mo-
[LAaTKOBUM PEXMMOM, @ OAMH ab0 BCi YHaCHUKM NIMLLE 3apEECTPOBaHIi Ha
HiM 3 METOH 3HMXKEHHS MOAATKOBOIO TUCKY, MOETLCA MPO CYOEKTUBHUM
acnekT NoAaTKoBOro MaaHyBaHHsA [261, c.130].

PisHOMaHiTTS 3acobiB MixXHapo4HOro MnoAaTKOBOrO MaHYBaHHS
Ma€ CBOi nepeBarn i Heponiku. [ns 6i3Hecy Taki iHCTPYMEHTM Lat0Tb
MOX/IMBICTb ONTUMI3yBaTV NOJAATKOBI BUTPATK Ta 3abe3neunT MoxIu-
BiCTb 36epexeHHs abo BMBEAEHHS KaniTaniB 3 HAMMEHLLIMMM BTpaTaMMm.
Pasom 3 TMM, ons gepxas Le CTBOPHE [OAATKOBI pU3MKK i npobiemu.

Hey3romkeHicTb NofaTkoBOro 3aKOHOAABCTBA Pi3HUX [epxaB
30i/IbLIYE MOXIMBOCTI BMKOPUCTOBYBATU CynmepeyvHOoCTi Ta MpoTMpivys
MiXK HUMM, @ LLe 3PeLUTO NPU3BOAUTbL A0 CYTTEBMX HEBMNPABAAHMX Bto-
ILDKETHUX BTPAT, TOMY AEPXKaBW 3MYLLUEHI KOOPAMHYBATK W Y3ro4xKyBaTH
CBOO MOAATKOBY MOMITUKY.

3a TBepaXkeHHsIM A. lNoniBaHuUEBa, HA CyvyacHOMY eTani Bce BinbLu
SBHUM CTAa€ (aKTUYHMI Nepexif Mexi BMAMBY NOAATKOBOI MOMITUKM 3
BHYTPiLUHbOAEPXKABHOIO HA HAAHALIOHANbHWIA PiBEHb, NPU IKOMY BENU-
YMHa NOJATKOBMX AOXOAIB OLHIEI KpaiHM Be3nocepenHbo 3aN1EXNTb Bif,
NoAaTKOBOI NOANITUKM iHWKX KpaiH [318, c.220].

Cnig norogutnca 3 0. MoMiHO Ta M. My3unuyk, aKi CTBEPAXYHTb,
O Ha CbOrOAHI OCHOBHWMM MiXKHapOLHUM OPraHoM, Lo 3abe3neyye Ko-
OPAMHALII0 pi3HUX KpaiH y noaaTkoBin chepi € OpraHizauia ekoHoMiu-
Horo cniBpobiTHMUTBa Ta po3BuTKy (OECP). disnbHicte OECP y chepi
OMOAATKYBaHHA 30CepeKeHa HaBKONO TakMX HaNpsMiB:

- po3pobKa iHCTPYKLiM i3 3aCTOCYBAaHHS ABOCTOPOHHIX NMOAATKO-

BUX yrop;
- po3pobKa iHCTPYKLi 3 TPaHCHEPTHOrO LiHOYTBOPEHHS;
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- 00MiH [0CBigoOM y chepi 0OMiHy iHdhopMaLieto Ta BaHKIBCbKOI
TAEMHULL;

- BMBYEHHS NpobnemM MiXKHapOAHOI0 YXUIEHHS Bif, ONOAATKYBaH-
HS, BUSIBNEHHS CXEM, 3a4iSHUX Y MOAATKOBOMY LUAXPAWCTBI, Mia-
roToBKa BiAMNOBiIAHMX pEKOMeHAaLiN;

— BW3HAYEHHS WAXiB MOAEPHi3aLii NOAATKOBUX CUCTEM 3 METOHD
afanTauii 4O HOBMX rnobanbHWUX PUHKIB QiHAHCIB Ta KaniTany
[441, c.247].

Y HactaHoBax OECP wopno TpaHchepTHOro LiHOYTBOPEHHS A5 TPAHC-
HaLioHaIbHMX KOMMaHil Ta NoOAATKOBMX CNY)KO BKa3aHO, L0 KOOpAMHaLLiS
LiSNbHOCTI cepen, KpaiH y paMKax CBITOBOI EKOHOMIKM € KpaLLMM BUOOPOM,
Hi>x nogaTkoBa KoHKypeHLis. OECP, BUKOHYIOUM MiCito 3 pO3LLUMPEHHS CBITO-
BOI TOPriB/i Ha 6AraToCTOPOHHIM Ta HeAMCKPUMIHALLiIMHIA OCHOBI Ta 3a6e3-
neyeHHst ONTUMaNbHUX NOKA3HMKIB MOCTIMHOIO EKOHOMIYHOIO 3POCTaHHS B
KpaiHax-uneHax OECP, nocTiinHO npautoe y HanpsaMi LOCATHEHHS KOHCEHCY-
Cy LWLOAO NPUHLMMIB MIXXHApOLHOro 0noaaTkyBaHHs [275, ¢.16].

AkTrBHa poboTa y cepi KoopaMHALLT Ai 3 peryntoBaHHA MixHapona-
HOro ONoJATKyBaHHS 34iMCHI0ETECS Ha piBHi €C.[MokaTaesa Ta Kyyeposa
3ayBaXKYHOTb, LLLO 3pOCTato4a HeObXiaAHICTb Y3rogkeHHs QiHAaHCOBMUX CUCTEM
Ta rapMOHi3aLii NofaTKOBMX CUCTEM KpaiH — uneHiB €C 3ymoBuna obrpyH-
TYBaHH$ YiTKUX CTPATEriyHUX Ail WOAO0 PO3BUTKY OMOAATKYBAHHS, @ CaMe:
y 2001 poui EBponelicbkoo KOMiCi€lo y noBigoMneHHi «loaatkosa noni-
TMKa B €C - npioputeTn Ha Hanbamxdi pokmy» (COM(2001)260) npeancras-
JIeHO CTpaTerito nofaTkoBoi NonitTMkn €C Ha Habnmkunin nepiog. Takox
MPUMHSATO HU3KY CTPATerivyHMX pilleHb LOAO0 BUPILLEHHS B3aEMOMNOBA3a-
HMX | B3aEMOOBYMOBNeHMX Npobnem gns kpaiH-uneHis ECy cdepi ononar-
KyBaHH$, a came: CTabinizauia noaaTKoBMX HALXOOXKEHb [EepPXKaB-UNeHIB,
CTabiNbHWUI BHYTPILWLHIMA PUHOK, CPUSHHS 3POCTAHHIO PiBHS 3aMHSTOCTI.
OCHOBHWMMMU MpiopuTETAMM NOAATKOBOI MONITUKM HA HAMBIMXKYI POKM CTO-
COBHO (i3NYHMX Ta OPUAMYHMX OCIO € NiKBIAALIA NOAATKOBMX NEepeLKos,
N5 BCiX POpPM TPaHCKOPAOHHOI EKOHOMIYHOI LisIbHOCTI, 04HOYaCHe npo-
LOBXKeHHs1 60poTbby NpOTH Heno0bPOCOBICHOI MOAATKOBOI KOHKYPEHLi Ta
pO3LIMPEHHSN CriBpOBITHULTBA MK MOAATKOBMMM opraHamu y cdepi 3a-
6e3neyeHHs KOHTpoto Ta 6opoTbbu 3 WwaxpancTeom [316, ¢.90].
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t0. Weup, A. 3aBanbHIOK HAroOMOLWYHTh, LLO METOK MOoAATKOBOI Mo-
nitukn €C €: rapMoHi3aLig NofaTKoOBOro 3aKOHOAABCTBA HA OCHOBI bOa-
30BMX NpUHUMNIB (MPOMNOpPLINHOCTI, cybcuaiapHOCTi, OLHOrONOCHOCTI,
NoAaTKOBOI HEAMCKPUMIHALLiT, HEMTPaNbHOCTI ONOAATKYBAHHS); YCYHEH-
HS MOAATKOBMX BApEpPiB; HEMPUNYCTUMICTb HeL0BpOCOBICHOI NOAATKO-
BOi KOHKYPEeHLi; y3rogpkeHHs Ain no 6opoTbbi 3 NogaTkOBUMM NpaBo-
nopyLeHHamu [466,c.128-129].

Ha piBHi Mi>kHapoAHOro nNpaBa OAHMM i3 HaMbINbLW BAXANBUX i MO-
LWMPEHUX IHCTPYMEHTIB peryatoBaHHs NOAATKOBOrO NAAaHYBaHHS € BU-
KOPUCTaHHS [OroBOPiB MPO YHWUKHEHHS MOABIMHOrO OMNOAATKYBaHHS.
Taki [OroBopu € LIEBMMM IHCTPYMEHTAMM Y3rOMKEHHS MPOTUPIY MiX
NOAATKOBMMU CUCTEMAMM Pi3HUX OepXaB, AKi OGHOMOMEHTHO BUPILLY-
0Tb Taki BaXXIMBI 3aBAAHHS, K, 3 0AHOro 60Ky, 3abe3neyeHHs cnpa-
BEAMBOCTI ONOAATKYBAHHS, HE AOMYLLEeHHS NOABOEHHS MOAATKOBOrO
0060B13KY, CNPUSHHS TPAHCKOPAOHHI EKOHOMIYHIM AisNbHOCTI Ta 3any-
YeHHI0 iHBEeCTULIM, @ 3 iHWOro — 3abe3neyyoTb CNiBNPALLIO MiXK Pi3HUMU
[lep)XaBaMu 3 METOH HefoMnyLLeHHS NOAATKOBMX BTPAT i 3aXMCTy HaLli-
OHaslbHUX iHTEpeciB.

H.lepacMMeHKo 3BepTaE yBary Ha Te, L0 LOXOAM, OTPUMaHI B OfHIN
KpaiHi Ta 3rogoM nepeBefeHi B iHWY (MiANPUEMHULBKI NpUBYTKK, AMU-
BifEHAM, MPOLEHTU, POSNTTI i T. iH.), 3BMYAMHO OMOAATKOBYKTHCS B 060X
UMX KpaiHax y BignoBIiAHOCTI A0 iXHiX 3aKOHOAABCTB. Y BMNAAKY, KOM
OMOAATKYBAHHS TAaKMX «MiXKHAPOAHUX» LOXOLIB HE KOOPAMHYETLCA MO-
[LaTKOBOIO BN1af0K 060X KpaiH, MOXe BUHUKHYTU «HaAMipHe» (noaBin-
He) onoAaTKyBaHHS, y MOPIBHAHHI 3 HaLiOHaNbHMMM 3akoHamu. Lle, y
CBOK Yepry, MoXe NpU3BeCT! A0 HeBaXKaHMX 3MiH Y MepeMillleHHi Kani-
TaniB 3 OAHIE€I KpPaiHM B iHIWY | A0 3arafibHOr0 3HMXEHHS ePEeKTUBHOCTI
BMKOpUCTaHHSA Kanitany [109, c.83].

Y 6inbLIOCTi KpaiH MiXXHAapOAHi LOrOBOPM NPO YCYHEHHS NOABIAHOIO
OMOAATKYBAHHS MAOTb MPiOPUTET HAL BHYTPILWHIM NMOAATKOBMM 3aKO-
HOZaBCTBOM, TOMY NoTpebyoTb 0C06AMBOI yBarn B Npoueci MixkHapoa-
HOro NOAATKOBOrO MAaHYyBAHHS.

Mpu yKnagaHHi TakMx MiXKHapOAHUX AOroBOpiB BinbLWiCTb KpaiH 3a
ocHoBy 6epe MogenbHy KoHBeHLito OECP, Tomy MoxHa cnoctepiratu
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neBHY 3aKOHOMIPHICTb y LLMX AOMOBOPax Ta BUAIANTU XapaKTepHIi Chifb-
Hi p1cK, a Takox TMnoBy CcTpykTypy [104, c.201].

Sk 3a3HavatoThb |. YetnHoBa Ta T. MeamHcbKa, No4aTKoBI yroam Bu-
3HAYaKoTb LWNSXM YCYHEHHS npobnemMu NOABIMHOMO ONOAaTKYBaHHS 3a
[LONOMOrO HU3KU METOAIB:

1) MeTO4 NOAATKOBOIO KpeauTy — NAATHUKK NOAATKIB KPaAiH i3 BU-
WMMM NOAATKOBUMM CTaBKaMM, IKi OTPUMAIOTb LOXOAM 3 KpaiH
i3 HXKYMMM NOAATKOBUMM CTaBKaMM, OyayTb CriavyBaTi y CBO-
i KpaiHi (CTOCOBHO BKa3aHWX AOXO0AiB) NMLLIE CYMY NepeBULLEH-
HS NOAATKIB CBOEI KpaiHM HaA NoAaTKaMM iHWOI KpaiHuW. SKLW0 X
[LOXOAM NNaTHMKA NoAATKIB 32 KOPAOHOM OMNOAATKOBYHOTLCSA 33
BMLLLOK CTABKOHO, HiX Yy CBOIM KpaiHi, TO XOAHOrO BifLIKO4YBAH-
HS YM KOMNEHCALiT AN9 HbOro He nepenbaYaETbCs;

2) MeToA, 3BiIbHEHHS iHO3EMHMX AO0XOfIB BiA OMNOAATKYBAHHS —
npuv MOro 3acTOCYBaHHI KpaiHa-ekcnopTep Kanitany nocryna-
€TbCS MPAaBOM OMOAATKYBAHHS IHO3EMHOr0 A0X0AY KpaiHi - Axe-
peny Takoro goxofy. Lleit MeTon nownpoeTbes, K NpaBuio, Ha
LesKi YiTKO BM3HAYeHi LOXOAM: MPUOYTKM 3aKOPAOHHMUX «AiNo-
BMX KOHTOp» («business establishment»), noxoaom Bif Hepyxo-
MOI BNACHOCTI, WO pO3TallOBaHa 3a KOPAOHOM, AMBIAEHOM Ta
iHBECTOBAHI B iHWMX KpaiHaxX Kanitanu;

3) MeToL NoAaTKOBMX 3anikiB — nepenbayae, Wo cyma noaatky,
CnJlayeHa B iHO3EMHil (3aKOPLOHHIN) OPUCAMKLIT 3@ NMPUHLK-
MOM TepuUTOpianbHOCTI YTBOPEHHS foXoAy (MpubyTKy) iHO3eMHOI
FOPUAMYHOI UM Pi3MUYHOT 0COOM BMPAXOBYHOTLCS Y MigpaxyBaHHi
npmbyTKy KoMMaHii (41 goxomy ¢isnuyHoi ocobw), Wo nignarae
OMNOAATKYBAHHIO B OPUCAMKLIT IX pe3naeHTCTBa.

OnucaHi MeToaM BBaXakTbCS OCHOBHWMMM, OAHAK 3aCTOCOBYHOTHCA
TaKOX 3HMXKEHHS CTaBOK MOAaTKy ASig AOXOAIB 3 iHO3eMHUX Lxepen i
pi3Hi BMOM NOAATKOBUX MiNblry BUTNSAI IHBECTULIMHUX KpeauTiB, BUpa-
XyBaHb i pe3epBiB, LLLO He ONoAaTKoBYOTbCS [433,¢.77-78].

Y npoueci NoAaTKOBOro NAaHyBaHHS, NpW 3aCTOCYBaHHI yrod npo
YHUKHEHHS MOABIMHOIO 0NOAaTKyBaHHS CJlig, MaTW Ha yBasi, Wwo ocoba
MaE€ NpaBO CaMOCTIMHO 3aCTOCYBaTHM 3Bi/IbHEHHS Bif, ONOAATKyBaHHS abo
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4.2.3acToCcyBaHHSA OPLIOPHUX MEXAHI3MIB 34iMCHEHHS
noJaTKOBOrO NAaHyBaHHA

3MeHLUeHy CTaBKy nopaTtky, nepenbayeHy BiAMNOBIAHWMM MiXKHAPOAHWM
[LOrOBOPOM Ha 4Yac BMMNATU LOXOLY HEPE3UAEHTY, AKLLO Takuii Hepesu-
LLeHT € 6eHediuiapHUM (pakTUYHMM) OTPUMYBAYEM (BNIACHUKOM) JOXO4Y
i € pe3anaeHTOM KpaiHu, 3 SKOK YKIALEeHO MiXHapoaHui gorosip. [Ons
BM3HAYeHHS 0cobM PaKTUYHMM OTPMMYBAYeM A0XOAY, Taka ocoba no-
BMHHA BONOAITM HE TiIbKM NPaBOM HA OTPUMAHHS LOXOAY, ane NOBMHHA
6yTH i 0coboto, IKa BU3HAYAE NOAANbLLY EKOHOMIYHY OO0 AOXO4Y, MPU
LbOMY He MOoB’fi3aHa A0roBipHMMM abo HPUAMYHUMKM 3060B’I3aHHSIMM
040 NnepepaxyBaHHS TAKOro AOXOAY iHWiM ocobi. [epepndbayeHi MixHa-
pPOAHMMM OOFOBOPAMM MiNbrM 3i CNNATU NOAATKY HE MOXYTb BYTM 3acTo-
COBaHi y BUMAZKY, KOJIM HEPE3UAEHT A€ K MPOMiXKHA JIaHKa B iHTEpecax
iHLWOT 0cobu, gka GakTMYHO OTpUMYE BMroay Big aoxony [329].
3acTocyBaHHs Ninbr i npedepeHLint, ski nependaveHi LBOCTOPOHHI-
MW LOrOBOPaMU NPO YHUKHEHHS NOABIAHOrO ONoAaTKYBaHHS, € NoLumpe-
HWM IHCTPYMEHTOM A9 MiHiMi3aLii NoAaTKOBOro HaBaHTaXeHHs. ToMy Ha
CbOTOAHI SIK HA PiBHI MiXXKHAPOAHMX OpraHi3aLin, Tak i Ha piBHi OKpeMux
[lep>XaB 3anpoBaKYHTbCS HOBi OOMEXEHHS, CNPSIMOBAHI Ha 3MEHLLEH-
HSl MOXX/IMBOCTI 3/TOBXMBaHb Y Lin cdepi. Ha Mi>kHapogHOMy piBHi BMpoO-
6neHo H6araTo HOpM Ta NpaBui, SKi PeryoTb MiXKHAPOLHE NOAATKOBE
NNaHyBaHHS, NepL 3a BCe BOHM CNPSMOBAHI HA MPOTUAI arpecMBHOMY
NoAaTKOBOMY MaaHyBaHHK. KpiM LbOro, Hambinbll BaXXIMBMMU 3anmLLla-
OTbCSl NMUTAHHS PEryNtoBaHHS 34IMCHEHHS AiSNbHOCTI B HU3bKOMNOAATKO-
BMX (OPLIOPHMX) HOPUCAMKLIAX, @ TAKOX NpobneMa TpaHCPepTHOro Lii-
HOYTBOPEHHS, TOMY Ha LIMX aCrneKTax MU 3ynMHUMO CBOK yBary OKpemo.

4.2. 3acTocyBaHHSA OLIOPHUX MEXAHi3MiIB 3AilMCHEHHS
NoAaTKOBOrO MJIaHyBaHHS

BUKOpUCTAHHS ODLWOPHMX HOPUCAMKLIA LOBrMiA Yac Oyno OfHUM
i3 OCHOBHMX | HaWbinbWw edekTUBHMX 3 TOUKM 30py MiHiMi3auii noaart-
KOBMX MNATeXiB iIHCTPYMEHTIB MiXXHapOLHOro noAaTKOBOroO NiaHyBaH-
HS, TOMY JOLLIZIBHO MPOBECTM aHani3 LbOro acnekTy B pamMKax Halloro
MOHorpadiyHoro pocnigkeHHs. lNpobnemaM BMKOPUCTAHHA odWOpiB
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6yno NpUCBAYEHO AOCTAaTHBO HAYKOBMX Mpalb Yy rany3sx HpUAUYHUX
Ta EKOHOMIYHMX HayK, TOMY Le MUTaHHS PO3KPWUTO AOCTaTHbO MOBHO
i Bce6ivyHO. Pa3oM 3 TMM, Ha CbOrOAHI B MiXXHAapOAHOMY MOAATKOBOMY
npaBi, @ TAKOX Yy MPAKTUYHIMA NAOWMHI 34iMCHEHHS rOCNOAAPCHKOT Ai-
ANbHOCTI Ha TPAHCKOPAOHHOMY piBHI Bifbynmnca CyTTEBI 3MiHM B pery-
JIIOBAHHI 6araTbOx acnekTiB BUKOPUCTAHHS 0dLIOPiB, SKi CTOCYHOTbCS ¢
onogatkyBaHHs. CBiTOBe CMiBTOBApUCTBO CYTTEBO 3MiHMO CBOI MiaXxo-
OV i NO3MLiT WOoA0 BUKOPUCTAHHS LbOro iHCTPYMEHTY NOAATKOBOrO na-
HYBaHH$, TOMY paHille NpoBeAEeHi HAYKOBI AOCNILXEHHS i 3pobneHi 3a
iX pe3ynsTataMmu HayKoBi BMCHOBKM NOTpebyloTb MEBHOr0 NepeocMmc-
NeHHs. Hawum 3aBOaHHAM € aHani3 MOXIMBOCTI BUKOPUCTAHHS LbOro
iHCTPYMEHTY MpU 34iMCHEHHI MiXXHAapOAHOro NOAATKOBOrO MaHyBaHHS
B Cy4aCHMX YMOBAX i3 BPaXyBaHHAM iCHYHUYMX HOPM Ta NiAXOAIB, OLLiHKA
PU3MKIB | MOXIMBMX HACNiIAKIB TaKOi AiSNIbHOCTI.

SIK CTBEPAXYIOTb BITYM3HSIHI HAYKOBLI, 3a/y4eHHS [0 AiANbHOCTI
Cy0EKTIB 3 HU3bKOMNOAATKOBMX FOPUCAMKLLIMA HA CbOTOAHI He NPOCTO CMnocib,
a UM NNacT MidKHapoAHOro NOAATKOBOrO M/1aHYBaHHS, IKUIM HE MOXHA
BMYEpNaTV Yepes onuc 1Moro cnocobis i MeToaiBs. [oaibHe 3anyyeHHs - Le
neBHa TBOPYICTb MNATHMKIB MOAATKIB, LLLO XapaKTepU3YETbCA CKNALHICTIO,
apKe notpebye BUKOPUCTaHHS He TifIbKM aKTiB BHYTPiLWIHbOMO 3aKOHOAAB-
CTBa [EKiNbKOX KpaiH, a M ypaxyBaHHS Npu LLbOMY ABOCTOPOHHIX i Bara-
TOCTOPOHHIX yrof, Mi>HapOAHMX KOHBEHLIM, AMPeKTMB Towo. HisnbHiCTb
y LbOMY HAMpsIMKY € CKIAGHOK Lie M TOMY, WO BMMAra€ noCTiMHOI aK-
TUBHOCTI NNAaTHMKA NOAATKIB, aKe 3aKOHOAABCTBO (30KpeMa MiXKHApOLHi
aKTM) OCTAHHIM YacoM HauifeHe Ha BiNblu XXOPCTKMIA KOHTPOJb, MPO30-
PiCTb i UiTKy 3BiTHICTb 3 60Ky BaraToHaLioHanbHMX KOMNaHin [77,¢c.87].

BiTuM3HAHMMM Ta 3apybiKHMMKM TeopeTMKaMu [O0CTaTHbO 6arato
yBarv NpuAiNneHo NUTaHHIO BU3HAYEHHS MOHATTS «0dLOop», «K0PLIOpHa
ropucomkuia». Sk 3a3Havae b. Xevidel, KpiM LUX TEPMIiHIB, Y HAyKOBIl
NiTepaTypi 3aCTOCOBYIOTb TEPMIHU «OPLIOPHA 30HA®, KOPLIOPHUIA Bi3-
Hec», KOPLIOPHUIM PiIHAHCOBUI LLEHTP», «NMOLATKOBA raBaHb», KMOAATKO-
BMI pai», «<NOAATKOBMI 0a31C» Ta iHWi [448, c.6].

Nepw 3a BCe BYEHMMM LOCNIAXKEHO NOXOLXKEHHS TEpMiHa «odLop».
BigTak, Le noHATTa noxoauTb Bif, aHriMcbKoro cnoBa «offshores, ake B
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OyKBanbHOMY nepekfafi 3 aHMiACbKoi MOBM 03HAYaE «no3a beperom»
[405, c.8].

Sk 3a3HavatoTb M. barimypatos Ta O. 3opiHa, caM TepMiH «odop»
yneplie 39BMBCS B OAHIW i3 raser Ha cxigHomy y3bepexcki CLUA Ha-
npukiHui 50-x pokie XX cToniTTa y 3893KY 3 PiHAHCOBOI OpraHi3aLi€o,
AKiM BAANOCS YHUKHYTW ypSiLOBOrO KOHTPO/H 3@ AOMOMOrOK BAACHOI
BMHaxianueocTi. KoMnaHia npocTo nepemictuna CBOK LiS/bHICTb, SKY
ypsa, CLUA 6axaB KOHTPOOBaTK i perynoBaTH, Ha TEPUTOPItD 3i cnpwm-
STAMBMM MOAATKOBMM KnimMaTom [56, c.57].

Y BENMKOMY EeHLMKIONeAUYHOMY CIOBHMKY MOHATTS «odLliop»
po3rNa4akTb K TEPUTOPIi, WO HAZAKTb MIIbIOBUIA PEXUM (3HMKEHHS
NOAATKIB, 3BiSIbHEHHS Bif, Ba/lOTHOrO KOHTPOJI TOWO) Ans diHaHCo-
BO-KpeoWUTHUX onepaLii 3 iHO3EMHUMM YH4aCHMKAMM | B iHO3EMHINM Ba-
noti [76,c.254].

Ha aymky [1. AMKo, odpwop - ue KpaiHa Y IpUCaomMKLI, WO HajaE
diHaHCOBI MOCNyrM HepesuaeHTaM Yy MaclwTabi, SKMM € HeCniBMipHUM
po3Mipy Ta (iHAHCYBaHHIO HaLiOHANbHOI €KOHOMIKM Ta MA€ HaCTyMHi
XapaKTePUCTUKM: OpIEHTALLIS HA 0O6CNYroBYBaHHS HEPE3UAEHTIB; HE3Ha-
YHa KiNbKiCTb perynaTopHMX BUMOT; BiACYTHICTb NOAaTKiB ab0 HasBHICTb
HW3bKMX CTABOK NOAATKIB; BIACYTHICTb MPO30POCTi Yy (PYHKLiOHYBaHHI
HaLiOHaIbHMX NOAATKOBMX CUCTEM; 3HayHa iHPOpPMaLiMHa 3aKPUTICTb
[483, c.140]. MoropKy4umnchb y LinoMy 3 HaBeAEHUMU XapaKTepUCTUKAMU
odwopy, MM 3MyLUEHi BiA3HAYUTH, LLO HABPSL YU KOPEKTHO FOBOPUTH
Npo HafaHHA (iHAHCOBMX NOCAYr Hepe3naeHTaM Be3nocepenHbO Kpai-
HaMK uun opucamnkLismun. Hacnpasgai, @iHaHCOBI NOCNYrK HaAAKTbCSA Bif-
NOBIAHWMM IHCTUTYLISIMK, LLO DYHKLLIOHYHOTb Y UMX KpaiHax, a caMi Kpai-
HW CTBOPHOKOTb YMOBM AN LbOTO | 3A4IMCHIOKTb BiANOBIAHE peryntoBaHHS.

OpHe i3 Hanbinbw rpyHTOBHMX AOCAIAXEHb Y Ui cdhepi byno npo-
BeneHo O.3opiHoto [197]. Bka3aHa aBTOpKa po3rngnae odiop sk npa-
BOBE fIBMLLE, 3 HE TiNIbKM K TEPUTOpiaNibHy OAMHULIKO 3 0COBIMBUM pe-
XMMOM 0MOAATKYBaHHS, BU3HAYAE MOro CneLianbHWiA NPaBOBUI PEXUM
0MoAaTKyBaHHS 3 BCTAHOB/IEHHSIM BCEPeOMHi HbOro psady NoaaTKOBMX
niner i npusineis [197, c.34-35]. Ha Hawwy AymKy, Take BU3HAYEHHS LbO-
ro MOHSATTS BMOAETHCS HEMOBHMM, OCKiNIbKM BOHO MIiCTUTb JMLIE OOHY
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03HaKy OpLIOPiB — L& HASBHICTb MOAATKOBMX Miflbl, TOAI SK iHLII O3HAKM
3a/MLWMANCS NO3a yBaroto.

[eaki aBTopy HaBOASATb BM3HAYEHHS MOHATb «OMLIOPHA 30Ha» |
«OdLIOPHA OPUCAMNKLIN», HE pPoBASYM NPU LbOMY MPAKTUYHO HiSIKOI
Pi3HULL MiX HUMMW.

B. Ko3nk pa€e BM3HaYeHHS MOHATTS «OQLIOPHOI 30HM» K HOpUC-
AVKLUii, oe ang cybeKTiB eKOHOMIYHOI aKTUBHOCTI, 3apEeECTPOBAHMX Ha
ii TepuTOpIi, SKi 34iMCHIOTb CBOI KOMEpLinHi onepawii 1 OTpMMYyIOTb
npubyTOK MO3a TEPUTOPIEID peeCTpaLlii, 4it0Tb CMeLianbHi NOAATKOBI M
iHWIi npaBuna, eKOHOMIYHO BiNblW CNPUATAMBI, HIXX AN KOMMAHIN, 3a-
PeECTpOBaHMX, 34iMCHIOUYMX CBOI KOMEPLMHI onepaLii 1 OTpUMYUMX
npubyTOK Ha Wi TepuTopii [221, c.230].

B.YnoonoBa Haronowye, wo opOopHUMMU 30HAMM (OPUCAMKLISMM) €
KpaiHW 4M OKpeMi TepuTopii EAMHUX OEPXKaB, e Ha AepXXaBHOMY piBHi
ON9 BU3HAYEHUX TMMIB KOMMAHIN, BMaCHUKAMM SKMX € iHO3EMLLI, BCTa-
HOBJ/IEHI 3HAYHI NiNbIM B OMNOAATKYBAHHI, BiACYTHI ab0 3HMXEHi BUMO-
™ o byxrantepcbkoro obniky 1 ayamTy, 4acTKOBO abo MOBHICTHO 3HATO
MWTHI | TOproBenbHi obMexeHHs [427,c.17].

Mu 6 XOTiNn 3ayBaxMTH, WO nonpu 6An3bKiCTb KaTeropin «odLuop-
Ha 30Ha» | «OQLIOPHA OPUCOMKLLIS», MOBHICTHO OTOTOXHIOBATMU Lii MOHAT-
TS HEOOUINBHO, OCKiNbKM OLIOPHA 30Ha MOXeE pO3rNa4aTmcs K KpaiHa
abo yacTuHa ii TepuTopii, Ha AKiM BCTAHOBNEHWI BiANOBIAHMIA Ninbro-
BMM NOOATKOBMMI, (GIHAHCOBMM, BAIKOTHUI pexuM. HaTomicTb mMOHATTS
«O(LIOPHA HOPUCAMKLIN» MOXe BYTM 3aCTOCOBAHO NULIE CTOCOBHO Bif-
MOBIAHOT KPaiHK, SKa MOXe MaTu Lel NpaBOBUI CTAaTyC i KOMMETEHL,t0.
BopoHouac, gKwo odwopHOK 30HOK € YacTMHA TEPUTOPIi AepXKaBu, MU
L0 YACTUHY HE CXWMJIbHI PO3MSAATU SIK OKPEMY HOPUCAMKLIIO Yepes Bij-
CYTHiCTb BiANOBiAHOr0 NpaBocy6ekTHOro cratycy. FOpucamKLi€Er B Tako-
My pasi BCe 04HO BapTo po3rnaaati camy KpaiHy, B MeXax sIKoi cTBope-
Ha i gie odwopHa 30Ha.

O. 3opiHa, oaloun BM3HAYEHHS MOHATTA «OMLUOPHA HPUCAMKLINA,
3alMMa€ No3suLito, Lo Nif UMM TEPMIHOM pO3yMitoTbCst 0CO6MBI NpaBoO-
MOYHOCTI AepXaBu y chepi onoaaTKyBaHHS, SIKi BOHA 34iMCHIOE Ha BCil
CBOiN TepuTopii (@60 Ha OKpeMil ii YaCTUHI), y pe3ynbTaTi YOro Ha i
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TepuTopii fi€ 0cobAMBUIA NPABOBUI PEXMM, @ TAKOXK PEXMM TAEMHOCTI
wono iHdopMauii npo nposeneHi dbiHaHCOBI onepawii, SKMIM NOLWMPIO-
€TbCS HA OPLIOPHI KOMMNAHIT 38 YMOBM AOTPUMAHHS HUMU BCTAHOBAEHMUX
y 3aKOHOZABCTBI KpaiHM peectpauii neBHux Bumor [197, c.37]. Pazom 3
TUM, 3 ONISAY Ha 3MiCT TEPMiHA KIOPUCOMKLIA», IKMI LWMPOKO 3aKpinne-
HUIM Y HOPMax MiXXHapOLHOro MOAATKOBOIO NMpaBa, LK KaTeropito npm-
MHATO pO3rNaaaTM He 9K NPaBOMOYHOCTI AepXaBW, a gk cyb’ekTa, camy
[Lep>aBy, Sika HaAineHa BiANOBIAHMMM MPABOMOYHOCTSMM.

P. JleweHko npoBiB I'pyHTOBHE HayKOBe AOCNIAXeHHS y cdepi ¢i-
HaHCOBO-NPaBOBOro peryntoBaHHs OPLIOPHUX MexaHi3miB [247]. BiH
nponoHye B Hopmax [MK YkpaiHu 3akpinuTu TepmiH «odLwopHa opuc-
LVKLIS» 9K [ep)XaBa Yu TepUTOpisa AepKaBH, IKa He onoaaTKoBYE abo
OMOAATKOBYE 33 CTABKOK MeHwWwe 16% npubyToK HpUANMYHUX OCib, SKi
30IACHIOTb MNIANPUEMHULBKY [iSNbHICTb Ha TepuTopii BianoBiAHOI
nepxasu [247,¢.15-16]. Mu He MOXXEMO NOroAMTUCS 3 TaKUM BU3HAYEH-
HSIM, OCKifIbKM, NO-NepLue, Y HbOMY 3aCTOCOBAHO TifIbKU €AMHY O3HaKy
ODLIOPHOI KPUCAMKLIT — NiNbroBe onoAaTKyBaHHS, MPU LbOMY BiAHOC-
HO JiMLWe CTOCOBHO MOAATKy Ha NpuMOYTOK (He 3p0o3yMino, aKa no3uuis
aBTOpPA WOA0 iHWKMX NoaaTkis i 36opis). Cam aBTOp y CBOIM Npaui 6inbLu
LUMPOKO BM3HAYAE O3HAKM ODLIOPHMX FOPUCOMKLIN, SKi HE BUKOPUCTO-
BYE Npu GOPMYNIOBaHHI 3MiCTy Lboro TepMiHa [247, c.15]. MNMo-apyre, 3a-
KpinieHHs CTaBKM noaaTKy Ha nNpubyTok Ha piBHI MeHwe 16 BiACOTKIB
SK 03HAKM OLLIOPY BBAKAEMO HE 30BCiM OBrpYHTOBAHMM, BPaxX0OBYHOUMY,
WO HaBiTb B YKpaiHi NnpnbyTOK ONoAaTKOBYETbCSA 3a CTaBkot 18 Bia-
COTKiB. Ha Hawy aymKy, 6inblu JOpPeYHUM € Niaxia, KM BUKOPUCTOBY-
€TbCS B YUHHOMY NOJATKOBOMY 3aKOHOAABCTBI YKpaiHK, ke xapakTe-
pU3Y€E HM3bKOMOAATKOBY HOPUCAMKLIIO 3aCTOCYBAHHAM CTaBKM MOAATKY
Ha NpuBYTOK, KA Ha MATb BiACOTKOBMX MYHKTIB HWXYA, HiX B YKpaiHi.
Mo-TpeTe, aBTOpP BM3HAYAE 03HAKY OMLIOPHOI HPUCAMKLIT — Ninbrose
0MnoAaTKyBaHHS KOMMAHIM, SKi 34IMCHIOKTb OiSNIbHICTb HA TepUTOPIi BiA-
MOBIAHOT AepXXaBW, OLHAK HACMpaBAi 03HAKOK OMLIOPHUX KOMNAHIN €
30iMCHEHHS AiSIbHOCTI KOMMNAHIM B iHWWX PUCAMKLISX.

[HWi aBTOpM Nia 0LOPHOK 30HOK PO3YMIilOTb OPUCAMKLLIO, Y SKiV
33aKOHOAABYO BM3HAYEHI CTAaTyC OMLWOPHMX KOMMAHIM i HOpMU, Biano-
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BiAHO [0 SKMX BiAbOyBatoTbCS iHAHCOBO €KOHOMIYHI onepauii odop-
Horo Tmny [395, c.39]. BkazaHe BM3Ha4eHHS He PO3KPUBAE CyTb L€l
KaTeropii, OCKiZIbKWM BOHa OMMUCYETLCS 32 LOMOMOIO TOI CaMOi TepMiHO-
norii, 3MicT fKoi BOHa 6 i Mana po3KpuTU.

3rigHo 3 MeToponorield MixkHapogHoro BantoTHOro GoHay, nig od-
LUOPHO0 HOPUCAMKLIEID CNifg po3yMiTH KpaiHM abo TepuTopito, aKa Bif-
NoBifA€ TaKMM KpuTepiaMm: 1) HasBHICTb BENMKOT KiNbKOCTi (iHaHCOBUX
iHCTUTYTIB, AKi 6epyTb y4acTb NepeBaXkHO B AiANIbHOCTI 3 Hepe3uaeHTa-
MM; 2) HasIBHICTb QiHAHCOBOI CMCTEMM 3 BENMKMUM 06CAroM iHaHCOBUX
aKTMBIB Ta 30060B13aHb, WO HAabaraTo NepeBuLLYOTb 06CAr BHYTPILLHIX
(iHAaHCOBMX aAKTUBIB, SIKi BUKOPUCTOBYIOTbCS A5 (iHAHCYBaHHS BHY-
TPiLWHbOT €KOHOMIKM; 3) HaAaHHS MOCYT 3aPEeECTPOBAHMM KOMMAHIsM, Y
TOMY YMCi HYNbOBe abo HOMiHaNbHE OMNOAATKYBaHHS, M'ike iHaHCoBe
peryntoBaHHs, 36epexxeHHs 6aHKiBCbKOi TaEMHMLI [247, c.9].

BianosigHo fo knacudikauii MixkHapoaHux opraHisauin FATF (The
financial action task force on money laundering) Ta FSF (Financial
stability forum) TepMiH «odLLIOPHUIA HiHAHCOBUIA LLEHTP» 3aCTOCOBYETHCS
[l0 TEPUTOPIN, AKi MatOTb PO3BUHYTUI PUHOK KaniTanis, nibepanbHuii no-
[LaTKOBUM | Ba/IlOTHUI peXmM Ta irHOpYyloTb peKOMeHAaLiT MixHapoaHNX
(iHaHCOBUX YCTAaHOB MPO BAOCKOHANIEHHS MIDKHAPOAHOIO peryntoBaHHS
Ta KOHTPO/O 338 6aHKIBCbKOI | PiHAHCOBO-BaNOTHMMM cucTeMamu [291].

[na Ginbll NOBHOMO i IPYHTOBHOTO PO3KPUTTA MOHATTA «OdLIop»
abo «odLwopHa 30Ha» BBAXXKAEMO 3a He0bXigHe NpoaHani3yBaTM OCHOB-
Hi O3HAKM LMX KaTeropin.

Sk 3a3HavatoTb B. ®panuyk Ta A. lMpuwwina, xapakTepHUMKU 03HAKaMM
odLOpiB €: CNpOLeHi yMOBM peecTpaLii Ta QYHKLIOHYBaHHS KOMNAHIN,
3aKpUTICTb iHbOpMaLii, KOMNaHii, 3apeecTpoBaHi B odLwopi, MakoTb gis-
T no3a ii Teputopieto [445, c.234].

P.JleweHKO ronoBHMMM 03HaKaMm 0OLLOPHMX OPUCOMKLIN HA3MBAE
Taki:

1) 3a0xo4yBanbHa cucTeMa cnaati nofatkie. Y HinbliocTi odwop-
HWUX HOPUCOMKLIM nepenbayeHo cnnaTty noaatkis. [pu LboMy
BOHM abo He CnpaBasitoTb NpUMOYTKOBMIM NOAATOK (OYEBWMAHO,
Ma€eTbCA Ha yBasi NoAAaTOK Ha NpubyTok abo KoprnopaTUBHUMA
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nopatok. — £.I), abo cnpaBastoTb NOAATOK 3@ HUXKYOK CTABKOH,
HiX Y KpaiHi pe3uaeHTCTBa NNaTHMKA NOoAATKiIB;

2) nocuneHnin 3axmct iHaHCOBOI TaeMHMUI. [desknin piBeHb Oi-
HaHCOBOI TAEMHULI € SK B OPLIOPHMUX KPUCOMKLISX, TaK | B iH-
WKX KpaiHax. lNpu LboMy nepeBakHa KiNbKiCTb KpaiH He 3abe3-
neyvyye 3axXmMcT GiHAHCOBOT TAEMHMLL Y BUNAAKaX pO3C/ifyBaHHS
NpaBOOXOPOHHNUMM OpraHaMu iHO3eMHMX KpaiH. [0ON0BHOM Bif-
MIHHICTIO OLIOPHUX KPUCOMKLINA € [OCUTb XOPCTKI NpaBmna
3axmcTy PiHAHCOBOT TAEMHMLI, y TOMY 4McCai BaHKIBCbKOI Ta KO-
MepLiliHOT;

3) monerweHnn BanOTHUM KOHTponb. OQLIOpHI pucankLii 3a-
3BMYAN BMKOPWUCTOBYHOTb MOABIMHWMIA BaNKOTHUM KOHTPOJb. Ta-
KM KOHTPO/Ab MO-Pi3HOMY 3aCTOCOBYETbCS ONS PE3UAEHTIB i
Hepe3naeHTIB, a TAKOX A5 HALiOHANbHOI Ta iIHO3EMHOI BaNtoTw.
Pe3naeHTv nianapatoTb Nig TakMiM BaNkOTHUIA KOHTPOSb, @ Hepe-
3MAEHTU He NignagatoTb. [1py LbOMY Hepe3naeHTU NiaNsratTb
3BMYANHOMY KOHTPO/IO Y BUMALKY BUKOPUCTAHHS MiCLEeBOI Ba-
notu [247,c.15].

O6MexyuM 03HaKM OQLIOPHMX HOPUCOMKLIA TiNIbKM HALAHHAM
NiNbroBUX PEXMUMIB AN HEPE3UAEHTIB, AesiKi AOCNIAHUKM HEe BPaxoBy-
l0Tb, LLLO Y CBIiTOBIM NpaKTWL iCHYIOTb ABA BUAM ODLUOPHUX KOMMNAHIMN:

1) Hepe3npaeHTCbka OdLIOPHA KOMNaHig, CTaTyC SKoi nepenbayae,
WO KOMMaHis PEECTPYETbCS Y MEBHIM HPUCANKLIT, HISKMX one-
paLiii BcepeamHi KpaiHu He 34iMCHIOE, yNpaBNiHHA peani3yeTbes
i3-32 KOPAOHY iHO3EMHUMU OUPEKTOPaAMMU;

2) 3BiNlbHEHA Big OMOAATKYBAHHS pPe3nAEHTCbKa KOMMaHis. Takui
CTaTyC HAOAETLCS B TOMY BUMNAAOKY, KO i1 3aCHOBHMKAMMU € He-
pe3nieHTH, ane ynpaBfiHHA 34IMCHIOTb MiCLEeBi AMpPeKTopw,
KOMMaHis Ma€ Ha TepuTOpii NeBHOI PUCAMKLIT BaCHUIA odic
i 34iMcHI0E odwopHi onepadii. Takii KOMNaHii HagaTbCA Nib-
MM 3 ONoAaTKyBaHHS NOAATKOM Ha NpuOYTOK 3 OPLIOPHMX one-
paLii, BOHA, IK NPaBWIO, TAaKOX CMIAYYE LWOPIiYHI nojaTky 3a
(ikCOBaHOW CTaBKOK abo MOAATOK Ha NpUOYTOK 3a MiNbroBOK
craskoto [408, c.179-180].
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[Opyrui Tun odWOpHMX KOMMAHIN, K BUMIMBAE 3 BULLEHABELEHOTO,
Ma€ pe3nAeHTCbKUI CTaTyC B OMLIOPHIN IOPUCAMKLIT, OAHAK MiNbroBUi
PEeXMM CTOCYETbCA BMKIOYHO TUX rOCNOAAPCbKMX onepauin, aki 34in-
CHIOKTbCS 3@ MEXaMM L€l OPUCAMKLIT, 3 pe3nAeHTaMM iHLIMX KPaiH.

LLlo cTtocyeTbcs camoro TepMiHy «odlopHa koMnaHias, To 0. 3o-
piHa B MOr0 3HAYeHHi pO3yMi€ MiANPUEMHULBKY CTPYKTYpY, CTBOPEHY
ON9 MiHiMi3auii onogaTkyBaHHS ogepKyBaHOro npubyTtky B pesysnbra-
Ti HAabyTTa CTATyCy HAWOBINBLIOrO CNPUSHHA ANS iHBECTYBaHHS, 3apee-
CTPOBaHy BiANOBIAHO 4O HOPMATUBHO-NPaBOBOI 6a3u TiEl KpaiHu, fe Ha
33aKOHOAABYOMY PiBHi iHO3EMHUM OPUAMYHMM 0COBaM rapaHTyHTbCS
NOAATKOBI M iHLWI Minbru, i 34iMCHIOYY CBOK FOCNOAAPCHKY LiSNIbHICTb
3a MexxaMmu gaHoi gepxasu [197, ¢.37].

3a tBeppxeHHsaM C. Capaak Ta A. CUTHIK, BUAM OPLIOPHMX KOMNAHIN
3a OpraHisauiiHo-npaBoBUMKM GOPMaMK MOXYTb BYTU pi3HUMMK: OPLIOpP-
Hi 6aHKK, TPACTOBI KOMMaHii, CTpaxoBi KOMNaHii, GiHaHCOBI, XONAMHIOBI,
TOProBO-3aKyniBe/ibHi KOMMNaHii, iHBECTULiMHI KOMMaHii i doHaun. KoxkHa
i3 umMx GOpPM [aE 3MOry BUKOPUCTOBYBATM Pi3Hi CXEMM AN OTPUMAHHS
MaKCMManbHOT BUrOAM Bif, CTBOPEHHS 0dLWOpHOi KoMnaHii [384, c.53].

BusHauatoun ceHc ctBopeHHs odwopHux komnaHin, C. CytupiH Ta
A. Toropneubknin CTBEPAXKYHOTb, WO ANS ii 3aCHOBHWKIB BiH Monsrae
B MiHiMi3auii MoAaTKiB, WO CTArYyHOTbCA 3@ NMPUHLMNOM pe3nAeHCTBa,
OCKiNbKM BiNbWicTb ODWOPHMX HOPUCAMKLIA NPOMNOHYIOTh MiHIMaNbHi
CTaBKM MoAaTKy Ha NpuMOYTOK A1S KOMNaHii Takoro cratycy. HaykoBui
3a3HayaloTh, WO TiSIbKM OPLIOPHI onepaLii AalTb NPaBO Ha MiNbroe
0noAaTKyBaHHS. SK TiIbkn OPLUOPHA KOMMAHIS MOYMHAE 34IMCHIOBATH
LiSNbHICTb HA TepuTOPIi TOT KpaiHW, e BOHA 3apeecTpoBaHa, 0 [0XO-
[iB, OTPUMaHMX Bif TAaKOi AiANbHOCTI, 3aCTOCOBYOTLCS CTaBKM NOAaTKiB,
aQHANOriyYHi NOAATKaM Ha KOMNaHii-pe3naeHT HeodLOopHOro npodinto.
Mpu LbOMY LepxKaBK, SKi AOMNYCKAOTb CTBOPEHHS HA CBOIX TEPUTOPIAX
ODLIOPHMX 30H, TAKOX BMUIPAKOTh: 3a/1y4al0Tb iHO3EMHI iHBECTULT, CTBO-
pIOKOTb €N1EMEHTU iHDPACTPYKTYpH, BUPILLYETLCA NpobnemMa 3aMHATOCTi
MiCLLeBOrO HaceneHHs, 610KeTU LMX KpaiH OTPMMYHOTb AOAATKOBI AOXO-
OV Y BUTNALI HEBENIMKMX, ane 000BI3KOBMX A5 BCiX OQLWOPHMX KOMMA-
Hin nopatkis [408,c.178-179].
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BpaxoBylun HaBeoeHUM aHanis, MM MOXeMo chopMmynoBaTV aB-
TOpPCbKe BU3HAUYEHHS MOHATTS «odlop» abo «odLIopHa 30Ha» SK Kpai-
Ha abo YacTuHa ii TepuTopii, Ha AKil 3aNpoBaAXKEHMI CneLiaibHMIA npa-
BOBWI PEXMM, L0 Nependayae BCTAaHOBEHHS NOAATKOBMX Mifbr (MOBHE
ab0 4acTKOBe 3BifIbHEHHS BiA ONOAATKYBAaHHS), CNpoLLeHe BeAeHHS 00-
NiKy, BUCOKMI piBeHb BaHKIBCbKOT Ta (DiHAHCOBOI TaEMHMLI, Nibepanb-
He BaNIlOTHE perynioBaHHA AN9 KOMMAHIA — HEPe3UAEHTIB UM KOMMaHIN
- pe3nAeHTIiB, 3aCHOBHMKAMK (DeHediliapaMu) SKUX € HEPE3ULEHTH,
SKi 34IMCHIOTb DiHAHCOBO-rOCMNOAAPCHKY AiSIbHICTb 33 MEXaMu Li€i
HOPUCAMKLII.

IcTOpis BUHMKHEHHSI ODLIOPIB TAKOX AOCTAaTHLO AOC/NIOAXKEHA B Ha-
YKOBIl Ta MPaKTUYHIW niTepaTypi. HanexHy yBary icTopuuHOMy acnekTy
po3BuTKy odwopis npuainue P. JleweHko. BiH BUAinge aekinbka etanis
CTaHOB/EHHS 0dLIOPHOro Bi3Hecy, NoYnHaum Big npoobpasis odluop-
HWUX IOPUCAMKLIN, SKMM, 30KpeMa, byna ctonuug Mepworo AdiHcbKoro
coto3y - ocTpis [lenoc, Wwo yTBOpMBCS Y 3B'93KY 3 3anpoBamKeHHaM Adi-
HaMM [BOBIACOTKOBOrO €KCMOPTHOrO Ta iMNopTHoro 36opy. Mi3Hiwe, B
cepefHbOBIYYi, TAaKUMM MPOTOTMNAMM CTANM iTanincbki MicTa J1iBOpHO Ta
TpiecT, a Takox H6ankaHcbke Micto LLUnbeHmk. Y XV cTtoniTTi oaHa 3 Tpbox
3emMenb benbrii — ®naHapia ctana MiKHAPOAHUM TOProBUM LLEEHTPOM 3
mManumu nogatkaMu. Y XVIII cToniTTi 30HKM BinbHOT TOpPriBAi 39BMAUCA B
[i6panTapi Ta baHrkoky, y Len xe nepiog npoobpasun odLwopiB noyvanm
3agnatmcsa B AMepuui. [NisHiwe Ha Teputopii aeskmx wraTtie CLUA (Oena-
Bep, Hoto-[Ixxepci) 6yB yBeaeHuin nibepanbHUin pexxmM BefleHHs bi3Hecy,
KU NONAraB y HaJAHHI KOMMaHIsM, SKi 34iMCHIOBANM CBOK AiSbHICTb
B M@Xax OAHOro LITaTy, MOAATKOBMX Mifbr, O NPU3BEN0 A0 peecTpaLii
BE/IMKOI Ki/IbKOCTi KOPMOpaLiv Ha TeEpUTOPIsSX UMX WTaTiB. Benvkuii BHe-
COK Y CTaHOB/IEHHS OLIOPiB, 30KPEMA B YACTMHI 3aNpOBAAXKEHHS IHCTU-
TYTY QiHAaHCOBOI cekpeTHOCTI 3aiiMcHuNa LBenuapis. 3okpema, we y XIX
CTONITTI Us KpaiHa Habyna BeNMKOi NONynspHOCTi 9K GiHAHCOBUI LEHTP
3aBASKM 3aNPOBAMKEHHIO aHOHIMHMX BaHKIBCbKMX paxyHKiB [247,¢.17-
18]. Sk 3a3HavatoTh . TyHik i B. Monskos, ines KnacMyHoro opopHoro
6i3Hecy 3apoamnacs B KiHUi XIX cToniTTa i onupanacs Ha cynosi npe-
LeneHTM BpUTAaHCbKOro NPaBOCYAAs 3 MUTAaHb OMOAATKYBAHHS iHO3EM-
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HUX pe3unaeHTiB. OCHOBM Cy4aCHOi NPaKTMKKM odpLiopHOro BisHecy 6ynu
po3pobneHi 6pUTAHCLKMMKM tOpUCTamMu, BaHKipaMu, CTpaxoBMKaMU i
CyAHOBNAcHMKaMu. Lle noed3aHo 3 TuM, WO NepLIONoYaTKOBO «noaaTt-
KOBIi raBaHi» cTBoptoBanucs y BennkobputaHii Ta ii KonoHisx. Y MOMeHT
CBOTO 3apOMKEeHHS Len BMA, BizHecy OyB NOBA3aHWUI i3 BUKOPUCTAHHSAM
CYLHOBNACHWMKAMM «raBaHi 3py4yHoro dnoty». OCHOBHUMM MPUYMHAMU
nepexoay CyAHOBNACHUKIB Mif «3py4Hi npanopu» BynuM CUMBOJIYHI NO-
[aTKM Ta M’Ki TEXHIYHI BUMOrM A0 cyaeH. He BUNaaKoBO HaMbinblimmu
CBITOBMMM TOProBnMu 0TamMm BONOAIOTb Taki HEBENMKI KpaiHu, sk Ji-
6episg, NaHama, bepMyacbki ocTpoBK, Manbta. [MoTiM 0dLOpHUI Bi3HeC
nowmnpwmBecs Ha chepy diHaHCIB | HAAAHHSA pi3HOro poay nocnayr. loeans-
HUM MaWOAHYMKOM A5 MiHiMi3auii nogaTkiB Bynm TepuTopii KONULWHIX
OPUTAHCbKMX KOMOHIN, Ki OTPUMANM CaMOCTIlHICTb, afe Ha Manu Hi-
SKUX MPUPOAHUX UM iHTenekTyanbHux pecypcis [420, ¢.26-27].

Sk Haronowye A. Anenb, NparHeHHs A0 CTBOPEHHS ODLIOPHNUX LieH-
TPiB BUHWKIO He panToM, a Byno 3ymMoB/eHe iCTOpUYHMMM NpoLecamMmm
iHTepHaLioHanisauii cBiToBOi eKOHOMikKM. OCHOBHOK MPUYMHOK BU-
HUKHEHHS NiABULLEHOMO «NOMUTY» Ha OPLIOPHi 30HK B 60-x pokax XX
CTONITTS CTaB SIKICHO HOBWI 3MiCT €KOHOMIYHOI iHTerpauii, Sk BOoHa
ofepxana 3aBASKM PO3BMTKY MKHAPOOHWX PUHKIB MO3MYKOBMX i BU-
pobHuuMx Kanitanie. Binbynocs ue B pesynstati 6ypx1MBOro posBuT-
Ky B Apyrin nonosuHi XX cronitta THK, konu ixHa ekcnaHcis i weuake
3pPOCTaHHS MiXXKHAapOAHOro T0Bapoobiry BMMaraau He TilbKM 3HAa4YHOro
30iNbLIEeHHS QiHAHCOBMX pecypciB, afie 1 BiNbHOrO OOCTYNY OO HWUX Y
bynb-aKoMy Micui Ha nnaHeri [50, c.42].

ICTOpUYHUIA pO3BMTOK OQLIOPIB CAPUSAB AOCUTH LUMPOKOMY Crek-
Tpy ix Buaie. €. Kognos HaBoauTb Knacudikalito gepxaB-odLiopis Ha
[eKinbka BiLOKpeMNeHUX rpym, 3aNeXHO Bif iX eKOHOMiYHMX 0cobnu-
BOCTEN Ta XapakTepHMX pWUC MPABOBOr0 peryatoBaHHS CTaTycy cybek-
TiB-Hepe3unaeHTIB. Tak, mepLluy rpyny yTBOPKE pag AepKas, WO B3arani
He HaknapakTb 000BA3KY 3i CNAaTM NoAaTkiB Hepe3uaeHTaMu (iCHye
Avwe MiHiManbHWIA WOPIYHMIA NNaTix y BUraai 36opy) abo nomatok
Ha npubyToK € MiHiManbHUM (1-2%). Kpim Toro, ynoBHOBaXeHi opraHu
UMX OEPXKaB He BUMaratoThb Bif iHO3eMHMX CYO€EKTIB (DiHAHCOBOI 3BiTHO-
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CTi ab0 X Taka 3BITHICTb € CyTO HOPMaNbHOK B CUAY BiACYTHOCTI B LMX
ocib 060B3Ky MOBILOMNATM K/KOYOBI BifOMOCTI (LLOAO KiHLEBUX BU-
ropoHabyBauviB, akLioOHepiB, BNaCHMKIB). Ha Teputopii Taknx odopHux
30H Npoueaypa peecTpauii CyOeKTiB, WO 34iMCHIOTb MiANPUEMHULBKY
LiSNbHICTb, CNpoLeHa A0 MiHiMyMy. lNpuknagamm Taknx oLIOPHUX 30H
€ baramcbki octpoBu, bputaHcbki BipriHceki octposu, benis Towo. Ove-
BMAHO, WO odLOpK NepLioi rpynu NponoHyTb Hanbinbl cnpuaTimei
YMOBM L1151 OCi6, L0 KOPUCTYHTLCS iXHBOK HPUCAMKLIE, OLHAK Y HUX €
M CYyTTEBMI HEOONIK — 3B930K 3 NOAIGHMMU OPLIOPHUMM 30HAMM CYTTE-
BO NigpWBAE penyTaLito NiaNPMEMCTBA, WO KOPUCTYETLCS iX MOCAYramMm
Ta CNYrye NPUYMHOK MiABULLEHOI yBarn 3 60Ky MOAATKOBUX Ta MUTHUX
CNyX6 pO3BUHYTUX AEPXKAB.

[lo odwopis Apyroi rpynu HanexuTb pag, LEPXKaB Ta TEPUTOPIN, SKi
30e6inblloro € AOCUTb BUCOKO PO3BMHYTMMM Ta MakOTb CTany PUHKOBY
€KOHOMIKy. Taki odwopHi 30HK (Ipnangis, lN6pantap, MoHako) mMakoTb
BIAHOCHO BMCOKMIM piBEHb NOAATKY Ha NPUOYTOK, OAHAK TYT HasiBHA Ta-
KOX CMCTEMA NOAATKOBMX Mifibl, WO HAAATbCS OKPEMWMM 33aKOPAOH-
HWMM KoMnaHiaMm. [MoaibHa ninbrosa cuctemMa pobuTb Ui odwopu A0CUTb
NpMBabAUBUMM AN YNCIEHHMX KOPMOpPaALin, Wo 6axatoTb BUMTKU 3 Mig
NnoAaTKOBOro Mpecy y CBOIX AepXaBax, MpOTe He XO4YyTb PO3MillyBa-
TW aKTMBM UM PEECTPYBATM BNACHi @inii B 0LWOPHUX 30HaxX MepLioro
TMny, noboYncb BTPATU AiN0BOI penyTauii Y4 MOCMNEHOI yBaru 3
OOKY BITYM3HAHUX OpraHiB (iHAaHCOBOrO KOHTPO/H. 3aKOHOAABCTBO X
umnx odopis nependavae obir nofatkosoi iHPopMaLii, npoTe GinbLy
0OMEeXeHUI, MOPIBHAHO 3 AepXKaBaMu, WO He € OPWOPHUMK 30HAMM.
Kpim nepeniyeHnx, eKOHOMICTU Ta MPABHUKM BULINAOTb OPLUIOPHI 30HM
TPeTbOi rpynu — «NpuxoBaHi odwopwu». Taki AepxaBu Ta TepuTopii He
BOJIOAit0Tb O3HAKaAMMU, LLO € XapaKTePHUMMK Aa9 ODLOPHMX 30H, MpOTe
HagalTb OKpPeMi MOAATKOBI MiNbrM 3apeecTpoBaHMM KOMMaHisM-He-
pesnaenTam (BenukobputaHis, Lseiiuapia). Ix He MoxHa BigHecTn [o
odLwopiB, Xxo4ya BiNbLWICTb i3 HUX HAaKNafA€E NeBHi OOMEXEHHS 1 Ha no-
WMpeHHa nogaTtkoBoi iHdopmauii [217, c.377].

[. YwakoB HaBOAMTb LWe W iHWi BUAW OQPLIOPHUX HPUCAMKLINA 3a-
NEXHO Bif, piBHS MOAATKOBOrO HABAHTAXEHHS:
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- HOPUCAMKLIT, B SKMX HE BCTAHOBIOETLCS OMOAATKYBAHHS A0XO-
LiB Oyab-KMMU NofaTkamu;

- OPUCAMKLIT, Y AKUX AN NEBHUX BUAIB AiSNbHOCTI Ta BUAIB KOM-
NaHiN HaJAETbCS NOBHE 3Bi/IbHEHHS Bif, ONOAATKYBAHHS;

- OPUCOMKLII, Ae BCTAHOB/IOETHCS 3HUXKEHWUI piBEHb CTABOK OMO-
[aTKyBaHHS LOXOAIB Bif, OKpeMUX BMAIB MiAMNPUEMHULKOI Ai-
ANbHOCTI;

- HPUCOMKLIT, B IKMX HAOAETbCS CNeLianbHUI, MiNbrOBUN PEXNM
OMnoAaTKyBaHHS 4N XONOUHIOBUX KOMNAHIN;

- HOPUCAMKLLT, B IKMX BCTAHOB/HOETHCSA CTAHAAPTHMI ab0 BUCOKMIA
piBeHb ONOAATKYBaHHS LOXOMAIB, ane Npu LUbOMY ANS OPUAMY-
HWUX 0Cib — Hepe3nAEHTIB HaZATbCA LOAATKOBI NiNbru;

- HOPUCAMKLIT, B SKMX BUKOPWUCTOBYETbCS TEPUTOPiaNbHUM NPUH-
LMN onoaaTKkyBaHHs [436, c.25].

BaxknnMBuM acnekToM npu 34iMCHEHHI MiXXKHAapO4HOro NoAaTKOBOro
NIaHYBaHHSA € PO3MEXYBAHHA ODLIOPHMX Ta IHLWMX HU3bKOMOAATKO-
BMX HOPUCOMKLIN. JK 3a3Ha4Ya€e M. bpy3enb, 0CHOBHOI BiAMIHHICTIO MiX
UMMM TUNAMW FOPUCAMKLIA € onoaaTKoByBaHHSA. ODLOPHOK HpUCANK-
L€ MPUMHATO HA3MBaATWU TEPUTOPItD, e 3aKOHOM nepenbdaveHa Big-
CYTHICTb NOAATKOBMX 3000B%3aHb. TOOTO KOMMNaHis, 3apeecTpoBaHa B
OdLIOPHIN 30HI, HEe cni1ayye NoAATOK Ha NPUBYTOK, ane AuLle 3a YMOBM,
L0 BOHA He 3aMMaTMMETbCS rOCMOAAPCHKO LiSNIbHICTIO HA TepuTopii
HOPUCAMKLIT. 3aMiCTb NoAaTKy Ha MpMOYTOK, Y TakMX O(LIOPHMX HOpUC-
OMKLISX KOMMNaHii cnnavytoTb (ikcoBaHy CTaBKy A0 GHOAXKETY KpaiHu.
Lloao HM3bKONOAATKOBUX HOPUCAMKLIN, TO Lie TepUTOPpIs, Ha SKin cdop-
MOBAHO CNpUATIMBE CepefoBuLLe ANng BeaeHHs Bi3Hecy. Y Takil topuc-
OVKUIT noaaTkm 6yayTb HAbaraTto HUXXUYMMU, HixXK Y BiNbLLOCTI KpaiH CBITY.
[10 HU3bKOMOAATKOBMX KOPUCAMKLLIMA MOXKHA 3apaxyBaTu Taki: YropLimHa,
IpnaHgisi, foHkoHr, Kinp, l6pantap, JllokceMbypr, JIiXTEHLWTENH Ta iHLWI.
Lle € TpeTin TMN KOMMAHIM, Ki 3apeeCTPOBaHi Yy 3BMYaNHKUX (3 mornagy
OMOAATKOBYBAHHS) OpUCAMKLIiaX Y dopMi nmapTHepcTB. Taki KomnaHii
MalTb CMIaYyBaTW NOAATOK HE B KPaiHi CBOEI peecTpauii, @ B KpaiHi
pe3naeHTHOCTI napTHepiB. [1paBUIbHO CTPYKTYpOBaHA KOMMaHis MOXe
[OCATTU HYNbOBOI CTaBKM OMOAATKOBYBAHHS NapTHepcTBa. Ane 3 b6epes-
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Ha 2018 poKy BiAKPWUTM paxyHOK Ha NapTHEPCTBO B 6aHKY HAA3BMYAMHO
CKnagHo, ToMy Taka opma KoMnaHii nigivae He Bcim [81].

I. TyHik Ta B. [oNnKOB Lie OOHIE 03HAKOK BiAMEXYBAHHS K1ACKY-
HUX 0(LIOPIB Bif HU3bKOMOAATKOBMX HOPUCAMKLIN (@O0 SIK BOHM iX Ha-
3UBalOTb — «MNCEBAOOMLLOPIB») BKA3YOTb 3BiSIbHEHHS ODLIOPHUX KOM-
MaHiv Bif BeaeHHs Byxrantepcbkoro obniky. BoHn He mopatoTb Hisikoi
3BITHOCTI B OpraHM peecTpalLiii i B MogaTKOBi OpraHM KpaiHW peecTpalii,
TOMY MalTb 3MOry BeCTV PiHAHCOBY AiNIbHICTb TaK, K OyAyTb BBaXaTH
3a NOTpibHe ix BnacHMkK. «[1ceBaoodWOpHi» KOMNaHIi 4itoTb, IK NOBHO-
LiHHI pe3MaeHTH, BOHM NiANAratoTb BaNtOTHOMY GiHAHCOBOMY KOHTPOHO
3 oKy ypaay, BeayTb Byxrantepcbkuii 061K i perynsipHo nogatTb 3BiT-
HicTb [420, c.34-35]. Llen dakTop, 30KpeMa, CYTTEBO BMNAMBAE i HA Bap-
TiCTb YTPMMAHHS TaKMX KOMMAHiN. TaKOX HAronoWyeTbCsS HA TOMY, LLO
[NS NpaBUIbHOMO BUOOPY O(MLIOPHUX KOMNAHIN Ta OPUCAMKLIN cnif Ao
KiHUS pO3yMIiTH Lini, ki 6yayTb CTOSTU. SKLLO MeTa — Le aHOHIMHICTb,
MOX/IMBICTb CTBOPIOBATM NOCEPESHMKA MiX peasibHUM BAACHWUKOM i aK-
TMBOM, TO BMOIp cnig pobuTH Ha KOPUCTb KTACMYHMX ODLLIOPIB, OCKINbKM
Li OpUCOMKLIT, SK NPaBUIIO, HE CTaBNSATb BUMOTU LWLOAO0 BeAEHHS odilin-
HOro peecTpy aKLioHepiB, a KL TaKUA PEECTP iCHYE — TO BiH 3aKpUTUHI
ONg TpeTix ocib. AKWo KIoYoBE 3HAUYEHHS! MAlOTb MOXJIMBOCTI MoaaT-
KOBOrO MjaHyBaHHS, TaKMM BMMOraMm bifblie BignoBigae «nceesnood-
LOPHa» HOpUCAMKLIS. Y LUbOMY BUNAAKY K/IOYOBE 3HAYEHHS MAE Te, 3
SKMMM 3 UMX KPaiH YKNageHO LOroBOPU MPO YHWKHEHHS MOABIMHOIO
0MnoAaTKyBaHHS. Taki 4OTOBOPU — BX/MBWUIA e1eMeHT NOAATKOBOTrO na-
HYBAHH$, OCKiJIbKM Ha ODLLIOPHY KOMMNAHIK MOXYTb NepepaxoByBaTuUcCs
LOX0AM Y BUMNSAI AMBIAEHAIB, TOHOPApiB, posanTi Towwo. BkasaHi aBTopu
3aiMatoTb NO3uLito, Lo H6yno 6 No36aBneHo ceHcy MaTh ODLLUOPHY KOM-
MaHilo i NNaTUT NoJaTkuM 3a MicueM BeaeHHs b6isHecy [420, c.36-37].

AHani3 uinern cTBOpeHHs i cpepu BUKOPUCTAHHS OPLIOPHMX KOMMA-
Hii MOXHa 3pobUTM BMCHOBOK, WO MiHIMi3aLiga NoAaTKiB € faneKo He
€OMHOIO MeToK O(WOpHUX KOMMaHih. KpiM uboro daktopy, HayKoBLi
BMAINSAOTb TAKOX MOX/IMBICTb BiIbHO NpuMAGaTH HEPYXOMICTb 33 Kop-
[LOHOM, BUKOPUCTAHHS OPLIOPIB K eeKTUBHOro ManaaHuYMKy Npoaaxy
ABTOPCbKMX MpaB, OMATU BaMOTHUX KOHTPAKTIB, Mepeaayi yCcTaTKyBaH-
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HS B JTi3MHT, HAMMAHHS NepCcoHany, NOCTavyaHHs AaBaNbHULLKOI CUPOBU-
HW, onepaLii 3 HEpYXOMICTtO, BeleHHS iHBECTULLIMHOT Ta CNEKYNATUBHOI
LiSNbHOCTI Ha CBITOBMX PUHKAX i NMPaBO KOPUCTYBATUCA OAHKiBCbKUM
cendom [247,c.13-14]. Sk popeyHo 3ayBaxye P.JleweHKo, KpiM BUKOPpU-
CTaHHS OQLOPHUX KOMMAHIiM AN9 NPOBEAEHHS eKCMOPTHO-iMMNOPTHUX
onepawii, CTBOPEHHS iHBECTULLIMHMX KOMMAHIM, XONAMHIOBUX, BaHKiB-
CbKMX OMLIOPIB, MONYASPHUMMU LINSIMM iX CTBOPEHHS € TAKOX BMKO-
PUCTAHHS Yy 9KOCTi «ramaHUiB». Y LbOMY BMMAAKY Ha iM9 KOMNaHii 3a
KOPAOHOM BiAKPUBAETLCSA DiHAHCOBMIA PAaXyHOK, HA KM NepeBOASATLCS
6inbLWwicTb nnaTtexis [247, c.36].

Cepen NpUYMH aKTMBHOIO BMKOPUCTAHHS ODLIOPiB, 30KpeMa pe3u-
neHtamu Ykpainu, O. LiepemeTnHcbka Ta |. CaBUYyK HA3MBaKOTb HAaKOMM-
YeHHS 3HaYHMX KaniTanis, Wo NoTpebytoTb fleranisauii; HeeeKTUBHICTb
NoAaTKOBOI MOMITUKMU; HU3bKMUI PO3BUTOK (DiHAHCOBOrO PUHKY; Hebes-
neka [AeKNapyBaHHS BMCOKMX LOXOAIB; KOPYMLiS YUCNEHHWUX KOHTPO-
JIOHYMX YUHOBHUKIB; 3HEBIPA Y BNA4i; HECTIMKUIA MaKpOEKOHOMIYHMM
CTaH; HE3aXMLLEHICTb HANIEXXHUM YMHOM NpaBa BNACHOCTI; HECMPUATAN-
BWM IHBECTULLIMHMIA KNiMAT Ta YMOBM PO3BUTKY NiANPUEMHNLBKOIT Aisb-
HocTi [469, ¢.59].

Xapaktepusyoum MeTy LisnbHOCTI odwopHMx komnaHin, B.l. bapo-
HoB Ta [M. KocTioHiH oKpecntoloTb Taki Lifi BUKOPUCTaHHS OdLIOpIB:
3HWXKEHHS PiBHA ONOAATKYBAHHS; 3aXMCT PiHAHCOBMX aKTMBIB 3a paxy-
HOK iX pO3MILLEHHS B €KOHOMIYHO i MOAITMYHO CTABINbHMX KpaHax Ta
TEpPUTOPINX; ONTUMabHE PO3MillleHHs QiHAHCOBMX PeCypCiB 3 METOH) iX
AKYMYAALIT | HAKOMUYEHHS; 3HUXKEHHS 3ara/ibHOro PiBHA KOMEpPLiMHUX
PU3KMKIB; HEPIAKO — BiAMMBAHHS «OPYAHMX rpoLIen», OTPUMAHUX 3/10-
YMHHMM LNSAXOM, 33 PaXYHOK HM3bKOrO piBHS (abo BiACYTHOCTI) Npo30-
poCTi onepawin i HasBHOCTI 3aKOHOAABCTBA MPO HGAHKIBCbKY TAEMHULIIO
[60, c.107]. OcTaHHi i3 BULINEHNX aCNeKkTiB BUKOPUCTAHHA ODLLOPIB Ha-
BELEHO LiIKOM CYLIHO, OCKiIbKM CaMe He3aKOHHA Jieranisalis KowTis, a
TaKOX arpecnBHe NOAATKOBE NIaHYBAHHS CTa/IM MPUYMHOIO MACLUTABHNX
AHTMOMDLIOPHMX 3aX0AiB, AKi 34iMCHIOKOTLCS CBITOBMM CMiBTOBAPUCTBOM.

t0. BonkoBa 3BepTa€ yBary Ha Te, L0 OCTaHHIM YacoM €Bponeincbke
CNiBTOBAapMCTBO MOYano 3 NPOX0A0A0K CTaBUTUCS A0 KOMMAHIM i3 «no-
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[ATKOBMX raBaHemn», CNPSMOBYOYM CBOK AiNI0BY aKTUBHICTb A0 KpaiH,
SKi He MaloTb O(LIOPHOI PUCAUKLIT, NpOTe € NPUBABAMBILLIMMU 3 TOUKHM
30py NOAATKOBOrO NAaHyBaHHs [96, c. 45-46].

B. Cronsipos Ta B. OcTpoBeLbKuiA, akLLeHTY4UM YBary Ha HEraTMBHMUX
NnposiBax BUKOPUCTaHHS 0dLLOPiB, 3aYBaXKYHOTb, O HA CbOrOAHI odiLin-
Ha MOJITMKA MEePEeBaXHOI KiNbKOCTI AepXaB CBiTy reHepye HeratuBHe
CTaBJIEHHS CYCMNiNbCTBA A0 ODLUOPHUX MEXAHi3MiB, apryMeHTYHuM CBOI
no3uuii TMM, Lo odLopu € AXepenoM NoAaTKoBOI AMCKpUMIHaLii. Heno-
6pocoBicHa NOAATKOBA KOHKYPEHLiS NPU3BOAMTb A0 OIOOXETHUX BTpaT.
KpiM Toro, HasiBHiCTb NOAATKOBMX NPUTY/KIB CTBOPIOE YMOBW A1 BUTOKY
KaniTanis i3 NeBHOI KOPUCAMKLLT Ta 3HMXKEHHIO iIHBECTULiIMHOI aKTUBHOCTI
y KpaiHax Moro noxomxeHHs. CnocTepiraeTbCcs TakoX 3aCTOCYBaHHSA 0d-
LUOPHMX CXEM Y NIATPUMLL Ta PO3BUTKY TIHBOBOIO CEKTOPY EKOHOMIKM 33
paxyHOK fieranisauii LOXOAiB, OTPUMAHMX 3/I0YMHHUM LIASXOM, Y TOMY
yucni Big Toprieni 360€10, HApKOTUKAMM, BiHAHCYBAHHS €KCTPEMiCTCbKOI
Ta TEPOPUCTUYHOI isnbHOcTi. OTXKe, MigNPMEMCTBA, WO BUKOPUCTOBYIOTH
y CBOIl AiANbHOCTI OPLIOPHI CXxeMW, MalOTb BPax0OBYBATH i PU3MKM, LLO
BMHWMKAIOTb B pe3ynbTaTi BUKOPUCTaHHSA noaatkoBux cxosuiy [406, c.70].

Cepep, ronoBHMX HeraTMBHMX acnekTiB QYHKLiIOHYBaHHS odLwopiB y
rnobanbHin ekoHoMiLi H. MockaneHKo BUAINsE Taki:

- HenobpoCoBiCHA MOAATKOBA KOHKYPEHLLI Ta YXMNEHHS Bif No-
DaTKiB;

— CTBOPEHHS YMOB A1 BiATOKY Kanitany;

— CTBOPEHHS efleMeHTIB HeCcTabinbHOCTI y CBITOBIN eKOHOMiILi Ta
(iHaHCcax y 383Ky 3 MOX/MBICTIO HAKOMUYEHHS B ODLIOPHUX
30Hax Be/IMKUX 0bcariB Kanitanis, Hacamnepen, CrnekynsaTUBHUX;

— 3MEeHLEHHS 3aMHATOCTI B KpaiHax-A0HOpaXx;

- MNiATPMMKa TiHBOBOT EKOHOMIKMU;

— BMJIMB Ha COLliaNibHY CUTYaLLit0 B KpaiHaX-40HOpax, MOBI3aHUX 3
YXU/IEHHSIM BiJ, ONOAATKYBAHHS 3@ ONOMOroK odLuopis;

— OTPWMMAaHHS MO3aKOHKYPEHTHUX NepeBar TUMW KOMMAHIMK, SKi
BMKOPUCTOBYHTb odopw [269,c.120-121].

T. Ko63ap BBaxae, wo came no cobi cTBOpPeHHs 0dLIOPHOI KOMMa-
Hii He € He3aKOHHMM. He Niana€eTbcs CYMHIBY 3aKOHHE MPABO MAATHU-
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KiB MOAATKIB 3MEHLUYBAaTM PO3Mip NOAATKIB 3aKOHHMM LWAAXOM. HixTo
He 3000B93aHMi OyayBaTu CBiM Gi3HEC ANS MAaKCMMANbHOI 3PYYHOCTI
MiHicTepcTBa (iHAHCIB, FPOMaAsSHM HE MaloTb MATPiOTMYHOro 060B%3-
Ky 36inbllyBaTV BAACHI MOAATKOBI naaTexi. TuM Binblue, Lo OCHOBHOK
NPUYMHOK CTBOPEHHS ODLUOPIB € SIKPA3 BENMYE3HUI TArap NoaaTKi.,
AKi HISIK HE CTUMYAIOKOTb NiANPUEMHULBKY aKTUBHICTb [215, ¢.162].

B. LUokpyta BBaXka€ cnpaBegjMBMM, WO CMAPUSTAMBI NOAATKOBI
YMOBM MNpMBabIOOTb MiXXHApOAHWI Bi3Hec. Y KOMNaHii 39BNseTbCs
MOXJIMBICTb OMNTUMIi3yBaTW ONOAATKYBAHHS CBOiX MpUOYTKiB. 3BMYAIHO,
BMPOBAAKEHHS OPLUOPHUX 30H Y NEBHMX KpaiHax nuwe 36arayyBano
€KOHOMIKM UMX KpaiH, CTBOPHOKOYM HEPIBHOMIPHUM MepeTik Kanitany
MiX KpaiHaMu. 36arayeHHs eKOHOMIK MeBHUX KpaiH 3aBAsKM npuBabnu-
BMM MOJATKOBMM YMOBaM CTBOPOE NPOBaEMU A8 CBITOBOIi EKOHOMIKM.
HasBHicTb 0dLIOpHMX 30H, 3 0AHOIO HOKY, CTUMYNIOE NPOBAAXKEHHS 30B-
HiLWHbOEKOHOMIYHOI AiSNbHOCTI, afe 3 iHWOoro 60Ky, He CTBOPHIE YECHUX
i cnpaBennMBmx ymMoB ans 6isHecy. CborogHi rmo6anbHuin npouec od-
Lopm3aLii eKOHOMIKM MOMMMHYB MaMxke BCi KpaiHu. 3a paHummu OECP,
LLOPOKY CBIT Yepe3 odliopun BTpadae npubnusHo 20 TpaH gonapis CLUA,
o B cepeaHboMy fopiBHIOE 10% ekoHOMIikM KpaiH [473].

Ha nymky C. Capzaka, 6opotmcs cnif He i3 caMMMK ODLOpHUMM
30HaMM, @ 3i 3/1I04MHHOI0 LiSNbHICTIO Mif YaC BMKOPUCTAHHS iX HapKo-
Madi€to, TEPOPUCTUYHMMM OpraHi3auisMuM Ta iHWMMM YrpynoBaHHSIMM.
HeobxiaHO BOOCKOHANMTM MeXaHi3M NepeBipKM CYMHIBHMX onepaLii,
BiACTEXXEHHS1 06iry OCHOBHOrO Kanitany, po3LMpuUTK nepenik odiop-
HWX 30H, NMPOBOAMTM AHTUTIHbOBY MONITMUKY, 3MEHLIYBATK TUCK i3 BOKyY
[lepXXaBu ANng HOpManbHOI AianbHocTi nianpuemcts [384, c.53]. Mu BBa-
YKAEMO TaKui Niaxig cnpaBennvBUM, ane Aewo CnpoLeHnMm, agxke 6o-
poTbba 3i 3104YMHHICTIO | Tepopn3MOM Byae edeKTUBHOI TifIbKM SKLLO
no36aBuTK ix GiHAHCOBMX iIHCTPYMEHTIB Neranisauii. 3axoam LWoAo 3a-
6e3neyeHHa Npo3opocTi QiHaHCOBMX onepaLiit, 06MiHy iHPpopMaLie
Ta iHWi HeobXiaHI KPOKM He BApTO CNpUMMaTH SK «6opoTbOy» 3 odLio-
pamu. [k 3ayBaxytoTb . TyHik Ta B. [NonsgkoB, y NMTaHHI npotuaii 3108-
XXMBAHHAM i3 BUKOPUTAHHSAM OMLIOPIB €KOHOMIYHMI acnekT BiAiiwoB
Ha Apyrui NaaH, NOCTYyNMBLUKCL MiCLLEeM NUTaHHAM 6e3nekn. OCHOBHMIA
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ynap y 60potbbi 3 odwopamm y XXI CTOAITTI CNpSMOBAHUI He CTifb-
KM NPOTM OPLIOPHMUX LLEeHTPIB K CyOEKTIB rocnofapCbKoi AisNbHOCTI 1
00€KTIB BUHMKHEHHS MOAATKOBMX 3aKOHIB, CKilbKM NPOTU 3aKPUTOCTI
iHpopMaLii Ta 6e3KOHTPONbHOCTI 3 6OKY AepxaBu (y psdi BUMALKIB).
Takun nibepaniam He Tinbku fae ceobopy b6isHecy, ane i aBnse coboto
Hebe3neKy, OCKiNIbKM Ti )X MOXIMBOCTI OTPUMYOTb TEPOPUCTH, PiHAHCOBI
Laxpai, HapKoToprosLi Ta Toprosui 36poeto [420, c.46-47].

OuiHiouM CTYNiHb BNAMBY OPLIOPIB Ha MiXXHAPOAHY €KOHOMiYHY
NONITUKY, 3ayBaXXMMO, LLO Pi3Hi OPLIOPM MaIOTb Pi3Hi NPaBOBI pexumy,
OfHi 3 SIKUX AiNCHO MatoTb 34€6inbluOro HEraTUBHMIA BMNANB, CNIPUSHOYM
BMTOKY KamniTaniB, PO3MMBAHHIO MOAATKOBOI 6a3n, BiAMMBAHHIO KOLUTIB.
[HWi X — HaMaraTbCs YHUKATH TaKMX HE3AKOHHWUX MPOSIBIB X BUKOPU-
CTaHHS, iAYyTb HA CNIBMPALIO 3 MiXXHAaPOLHMMM OpPraHi3auisMu 3 MeToH
NPOTULISTM HEe3AKOHHIM AisSNbHOCTI.

B.KaTacoHOB 3ayBaXye, WO Ha CbOrOAHI YHiBEPCaNbHOrO, EANHOMO
CcnMcKy odwopie HemMae. KoxkHa KpaiHa, KOXKHa MiXKHApOAHa OpraHisa-
Lif, iHO4i KOXHe BifOMCTBO B paMKaX OAHI€l KpaiHM CKNapatoTb Bnac-
HWIM CNUCOK ODLLIOPIB, KiNIbKICTb IKUX CbOTOAHI BUMIPIHOETLCS AECATKAMM:
L0 30% kpaiH CBiTY MaloTb Ti UM iHWI 03HaKK oduwopis. [esaki kpaiHu
He BBaXaloTbCs odLiopamu, NpoTe Mif iX PUCAMKLIED MOXYTb 3Ha-
XOAMTUCS TepUTOPIi (30HM), WO MaKTb SBHI 03Haku oduwopis [213]. Y
OECP € nOHATTS K4OPHMX CMIMCKIBY» i «CipUX».Y «4OPHi CIMCKM» BXOAATb
KpaiHu, 9Ki He NPUMMatOTb XOOHMX YMOB pedOpMyBaHHS BHYTPIiLIHbOI
3aKoHOAaBYOI cuctemu, 3anponoHoBaHmux OECP [19]. Ak Haronowye A.
MakCUMMEHKO, KOMMaHii 3 OPLUOPHUX 30H, IKi MOTPANWUAM B «4OPHI CKC-
KW», BiA4yBalOTb NEBHi 0OMEXEeHHS i MUAbHWIA KOHTpOAb. Tak, 6arato
€BpONencbkMx 6aHKiB BiAMOBASAOTLCSA NPALOBATU 3 OPLIOPHUMU KOM-
NaHisMK, BIAKPUBATU PaxXyHKM, BUAABATU KPeaUTU. SIKLLO paxyHKMU Bce
X Taku1 BiAKPUBAOTb, TO 3@ HUMWU BCTAHOBJ/IOETHCS MUSIbHUI KOHTPOSb 3
60Ky fep>KaBHMX OpraHiB KpaiHu, ae nepebysae baHk. Kpim Toro, 6arato
€BPONENCbKMX KOMMAHIM BiAMOBASIOTLCS CNiBNPALIOBATH 3 ODLIOPHM-
MW, OCKINIbKM Lie MOXe HeraTuMBHO BigOWTMCA Ha ixHiK penyTauii [253,
€.25]. «Cipui cnncok» MiCTUTb KpaiHW, SKi 3roaHI NPUMAHATU BUCYHYTI
OpraHi3aLi€ YMOBMU, ane e He BCTUIMM ix peanizyBatu. OCHOBHI yMo-
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BU, gki BucyBae OECP, Taki: nianucaHHa MiXHapoaHWX yrog wono ob-
MiHY NOLATKOBOK iH(MOPMALIED, MOCUNEHHS KOHTPOIO 33 AiSNbHICTIO
KOMMaHIl ycepeauHi oepxasu ans 60potbbu 3 BiAMMBAHHSAM KOLUTIB.
OECP ouiHI0O€ KpaiHM 33 TaKMMK KpUTEPISIMU, SIK HasIBHICTb iHbopMauii,
il MOCTYMHICTb, @ TAKOX MOXMBICTb 0OMiHY iHdopMaLieto [35].

B YkpaiHi aHanoriyHui nopin He 34iMCHIOETbCA. CBOEPIOHUM Cnu-
COK HM3bKOMOAATKOBMX FOPUCAMKLIN, KyAM BXOAATb i KNaCUUHi odLiopw,
BM3Ha4yeHo noctaHoBot KMY Big 27 rpyaHa 2017 p. N2 1045 i Buko-
PUCTOBYETLCS BiH 4151 BU3HAYEHHS KOHTPOIbOBaHWUX OMnepaLliii 3 MeTow
TpaHCchepTHOro LiHOYTBOPeHHS [347].

Y 3B'93Ky 3i CTPIMKMM pO3BUTKOM OPLIOPHMUX LLEHTPIB BMHUKIIA He-
0OXiAHICTb peryntoBaHHA iX AiSNbHOCTI 3 METOK YHUKHEHHS BUMKOPU-
CTaHHS OdLWOpPIB AN9 BEAEHHS He3aKOHHOoro 6isHecy. PeryntoBaHHAM
odwopHoro 6i3Hecy 3aMMatoTbCs Taki MiXXHApOAHi opraHisadii, sk Op-
raHisauis eKoHoMi4yHoro cniBpobiTHMUTBA Ta po3BuTKY (OECP) i MixHa-
poAHa rpyna 3 npoTuaii BigMuBaHHo rpowei (PATD), dopMyoum HU3KY
pekoMeHAauin 1o opLOpHMX LeHTpiB [253, c.25].

Sk ctBepaxkye H. Myapak, Ha neplwomy etani 60potbbu 3 HecyM-
NiHHOIO NOAATKOBOK KOHKYPEHLE i neranisauieio opLIOPHUX CXeM
(KiHeub 90-x - noyatok 2000-x pokiB) edeKTMBHICTb peanisauii aHTU-
odLWOpHMX 3axoaiB Oyna HE3HAYHO Y 3B'3KY i3 BHYTPILUHbOK iHBEC-
TULIMHOK CUTYALLIEKD Yy HM3LI KpaiH (KOpynuis, penaepcTBo, NoNiTUYHa
HecTabiNbHICTb | BUCOKMIA piBEHb ONMOAATKOBYBAHHS), X04a BOHM, Byayum
3aKpinaeHMMM y HalioHaNbHOMY 3aKOHOAABCTBI, Bynn CnpsiMOBaHi, Ha-
camnepes, Ha pe3naeHTiB — BNAaCHWUKIB OLIOPHMX KOMMaHil Ta 0cCib, Lo
BMKOPWCTOBYBANM Taki koMnaHii [270, c.6].

3 4acoM iHCTPYMEHTM MPOTULIT 3NI0BXMBAHHAM, LLLO 34iMCHIOBANUCA
3 BUKOPUCTAHHSAM O(LIOpiB NOYanu po3BMBATUCS Ta YA0CKOHANOBATH-
Cs1, 30KpeMa MiaBULIMBCS piBEHb KOOPAMHALLIT 3yCMb CBITOBOIO CMiBTO-
BapUCTBA B LLbOMY HaMpsiMKYy.

HaykoBLi 3BepTaloTb yBary Ha Te, WO aHTUMOMLOpPHE peryntoBaHHS
30IMCHIOETLCA HA TPbOX piBHAX: robanbHuit (OECP, MB®, OOH, GATD);
perioHanbHUM (y paMKax CniBAPYXHOCTI KpaiH, Hanpuknag €C); ABocTo-
POHHIM (Ha OCHOBI MiANMCAHHA MixAepXaBHMX yroa). Yci 3axoaom wono
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feoduopusalii, 3pewToto, cnpsMoBaHi Ha: 1) 3anobiraHHs BUKOpUCTaH-
HI0 OLIOpPiB ANS HECYMAIHHOIO NOAATKOBOrO MAAHYBAHHS i 3HUXKEHHS
piBHS OMOAATKYBAaHHA OKPEMMX iX KOMMaHiM i rpoOMaasH; 2) 3MiLHEHHS
NnoaaTKoBOi 6a3M AepxkaB 3a PaxyHOK NOAATKOBMX NATEXIB 3 AOXOAIB,
0[epXXyBaHMX B OPLIOPHMX 30HAX; 3) NiABULLEHHS CTabiNbHOCTI TpaH-
CKOPAOHHOIO pyXy KOLUTIB i 3HUXEHHS BNIMBY ODLIOPHOIO CNEKYNSTUB-
HOro Kanitany Ha HauioHanbHi QiHAHCOBI PUHKK; 4) 3HWXKEHHS PiBHS
AHOHIMHOCTI BeHediuiapiB 0bWOPHMX KOMMAHIN i NpOBeAEHMUX HUMMU
onepauin [353,c.186].

AKTMBHY no3uuito 3anmae Bennka aeaguatka (G-20), wo 3a pesynb-
TaTaMM LWOPIYHMX CAMITIB NPE3eHTYE BNACHI peKOMeHAaLii Woao 3Mi-
HW 3aKOHOZABYMX OCHOB QYHKLiOHYBAaHHA 0@LIOPHMX 30H. G-20 TicHO
cnisnpautoe 3 OdwopHoto rpynoto HaHkiBcbkoro Harnsay (OGBS), cTBo-
peHoto B 1980 p.3a iHiuiaTMBO0 bazenbcbkoro KoOMiTeTy 3 6aHKiBCbKOrO
Harnaay [207].

H. Mygpak Bif3Hau4ag, Wo OAHMM i3 KKYOBUX NigepiB Wo[o npo-
TMAIT NOLATKOBMM 3/10BXMBAHHSM, @ TaKOX BiAMMBAHHIO KOLWTIB 3 BU-
KOpUCTaHHsAM odwopHmx mexaHismis, € CLA. Tak, y 2010 p. y CLUA
O6yB NpUIAHATMIA 3aKOH NPO 3aKOpAOHHI paxyHku - Foreign Account
Tax Compliance Act (FATCA), 9kuii CTaB MeXaHi3MOM, CNPSIMOBAHMM Ha
3anobiraHHs YXMASHHIO Bif CMAAaTM NOAATKIB (MpSMUX i HEMpsSIMMX) i3
[LOXOAiB, OAEPXKYBAHMX aMEPUKAHCbKUMKM FPOMaAsHAMM | pe3naeHTa-
mMu 3a Mexxamm CLUA, Ta 3rigHo 3 9kMM PiHAHCOBI opraHi3auii B yCboMy
CBITi MOBWMHHI PO3KPMBATK BIAOMOCTI MPO PaxXyHKX MPUBATHWUX aMepu-
KaHCbKMX MAaTHMKIB NoaaTkiB i komnaHin. Y 2012 p. yrogn npo cninb-
He BMKOPUCTAHHS MOJMIOXEHb LbOro 3aKoHy yknageHo 3 ®paHuieto, Hi-
MeyunHoto, ITanieto, Icnanieo Ta BennkobpuTaHieto, npuyomMy okpema
CTaTTa nepenbavae B3aEMHE HaaHHSA 3BITHOCTI M 06MiH iHdOpMauieo
MiX BiAMOBIAHUMM HaLiOHaNbHMMM NoJaTKoBUMM cnykbamu [270, c.7].
Y 2019 poui Yrogy i3 CLUA wono BMKOHaHHS MOAATKOBMX MpaBwui Ta
3actocyBaHHs nonoxeHb FATCA patudikysana YkpaiHa.

Ha nymky A. MakcMMeHKo, BinblWwiCTb KpaiH HaMaraeTbCs MPOTUCTO-
ATM NposiBaM OQLIOPHOI AisNbHOCTI | CTBOPIOBATM 3aKOHOAABYI nepe-
LwKoam Ans ix pobotn. 3okpema, EBponenchbka iHTerpauis, Wwo y CBil yac
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CTUMY/OBaNA PO3BUTOK ODLIOPHMX 30H Y EBPOMI, HA Cy4acHOMyY eTani
3arpoXyeE iM 3HULLEHHAM. [TepeBaXHO Le BiLHOCUTLCS 40 TUX FOPUCAUK-
uin, siki BxopsaTb B €C (M6pantap) abo 3HaxoaaTbcs B €Bponi (Hanpuknaa,
LBevuapis), abo acouiroBaHi 3 uneHamn €C (Hanpuknag, bputaHcbki
BipriHcbki Octposw). OupekTuy Pagu €C «[Mpo nopatok Ha 36epexeH-
HA», WO nepeabdavae 06MiH NOAATKOBO iHDOPMALLE NPO BKIaAM pe-
3npeHTiB €C B 6aHKkax iHWKX kpaiH €EC abo BBeAeHHS MoaaTKy y Axepena
(BMHATOK, siKMi 3pobunu ana benbrii, ltokceMbypry, ABCTpii), HM3Ka cno-
CTepirayiB BBaXKA€ YEProBUM KPOKOM Y HanpsaMmi GakTUUHOI BiAMOBM Bif
NOHATTS GaHKIBCbKOI TaEMHULi. He3Baxatoum Ha roctpi cynepeuyku, us
IOupektnea Bctynmna B cuny 3 1 amnug 2005 poky. Octposu MeH, lepHci,
[xepci Takoxx 6ynu 3myLeHi npuiiHaTh uo Oupektusy [253, c.26].

HaykoBLi TaKoX HAronowWyThb, WO 0COBAMBICTIO CydacHOro etany
peodwopu3adii € Te, Wo 6iNbWwicTb ODLIOPHUX PUCAMKLIA [0OPOBINb-
HO BHOCWTb 3MiHW y CBOI 3aKOHOAABCTBA ANS NiABULLEHHS NMPO30POCTi
BMIACHOI AiSNIbHOCTI Ta 06MiHy iHdOpMaLi€l 3 NOAATKOBUMM OpraHaMm
3auikaBneHux KpaiH. Tak, HUHi NPOBIAHUMKU ODLLUOPHMUMU KOPUCAMKLIS-
mu (KanmaHoBi, bepmyacbki, bputaHcbki BipriHcbki Octposu, lbpantap,
octposu lepHci, [Ixxepci i MeH) nignucaHi yrogn 3 BennkobputaHieto,
HimeuunHoto, ®paHuieto, ITaniero Ta IcnaHiewo (oepkaBamu Tak 3Ba-
Hoi rpynu G5) npo aBTOMaTM4HMI 0O6MiH NOAATKOBOK iHdopMaLieto. Y
LLBeiuapii HabyB YMHHOCTI 3aKOH «[1p0O MiXXHapOAHY afMiHiCTpaTUBHY
[LONOMOry y noAaTKOBMX CrpaBax», AKUiA aKTUYHO aHY/IHOE 3HAMEHUTY
WBeNLApCbKy BAHKIBCbKY TAEMHULIO | AA€ 3MOrYy iHO3eMHMM MOAATKO-
BMM MpPeACTaBHMKAM HAMNPaBASTM 3aNWTU LWBENULAPCHbKiM BNadi WOAo
6aHKIBCbKMX paxXyHKiB iHO3EMLU,B, WO HaMaraamcs YHMKHYTU ONo4aTKo-
BYBaHHS Ha BnacHin Teputopii [270, c.10].

Ak 3ayBaxye P. JleweHko, €C He CTOiTb OCTOPOHb Bif, peryntoBaHHS
OPLIOPHMX MexaHi3MiB. Moro nonitmka B LbOMy HaNpAMKY 3MiHIOETbCS,
[y>Ke 4acTo Taki 3MiHM NPU3BOAATL 40 MOripLEHHS CTaHOBMLLA odLiop-
Horo 6i3Hecy. Buainsotbes Kinbka HanpsMiB aHTMODLLUOPHOTO perynto-
BaHHA B paMkax €C:

1) rapMoHi3auis nogaTkiB i ONOAATKYBaHHS IHO3EMHUX LOXOAIB;
2) BiAMOBA Bif, HEYECHOT MOAATKOBOI KOHKYPEHLii;
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3) NpOTMAIS BiAMMBAHHIO HE3AKOHHO OTPMMAHMX OOXOLIB;
4) 3anobiraHHa BUBE3eHHIO KaniTanis [247, c.292].

A. OpneaH 3a3Hauvae, WO €BPOMENCbKMIA MapnameHT Ta Papa €C
20 TpaBHg 2015 poky, 3 MeTO Y3rogkeHHs 3aKoHoAaBuMx akTiB €C 3
MiXXHapoAHMMM CTaHAAPTAMM 3 MPOTUAIT BiAMMBAHHIO rpolwen Ta @i-
HaHCYBaHHIO TePOPU3MY i PO3MOBCIOAXKEHHI 30pOi MAaCOBOrO 3HMULLEH-
H4, yxBaneHmumun FATF y niotomy 2012 poky, npuiHanu Oupektusy (€C)
2015/849 «[Mpo 3anobiraHHsS BMKOPUCTAHHIO hiHAHCOBOI CMCTEMM ANS
BiAMMBAHHA rpoLer Ta GiHaHCyBaHHS Tepopu3My» Ta cxBanunu Perna-
MeHT (EC) 2015/847 «Ipo iHdopMaLito, Lo CynpoOBOAXKYE FPOLLOBI Nne-
pekasuy». IMpeKkTuBa yCKNaaHE BUKOPUCTAHHS €BPONENCHKMX KOMMa-
HiM | BAHKIBCbKMX PaxXyHKiB y KOPMOPATUBHUX CTPYKTYpax, 3aBAAHHSM
SAKUX € NPUXOBYBAHHA beHediuiapHOro BnacHmka 6isHecy. BoHa BigHO-
CUTb BCTAHOBEHHA KiHLEeBMX 6eHediuiapiB 40 000B'A3KOBMX €N1EMEHTIB
(iHAHCOBOro MOHITOPUHIY A9 BiNbLIOCTI PiHAHCOBMX YCTAHOB Ta Npef-
CTaBHMKIB perynboBaHux npodecin (HoTapiycis, ayauTopis, TPacTOBMX
Kepytoumnx Towo) [289, ¢.129].

T. Bacunbuis 1a O. J/leBULbKA HaronowyTb HA TOMY, LLO 33 POKM He-
3aNeXHOCTi YKpaiHa [oNy4ynnacs A0 roNOBHUX MiXXHAPOAHWUX IHCTUTYLiM
(OECP, MB®, CgitoBuit 6aHk, GATD, MixkHapoaHa NoLaTKOBa acouiauis
(IFA), MixxHapoaHe 6topo nogatkoBoi gokyMeHTauii (IBFD) i .4.) Ta peri-
OHanbHMX opraHisadii (nepenycim y mexxax €C), 4OTUYHUX A0 robanbHOI
noniTMKM geodiopmsadii, iMnIeMeHTyBana 4acTUHY iHiLiaTMB i peko-
MeHJauin y ubomy Hanpamky (KonseHuia MLI, MnaH BEPS, norosip FATCA,
npaeuna CFC wopo AisanbHOCTI KOHTPOMbOBAHMX iHO3EMHMX Mianpu-
EMCTB), yKnana 77 yrof, 3 iHWMMKM KpaiHaMK NPO YHUKHEHHS NOABIMHOIO
OMOAATKYBaHHS AOXOA4IB Ta MaWHa, @ TakoX po3Mo4vana MOAEepHi3auito
cucTeMu 06MiHY NOAATKOBOK iHMOPMALIE 3 BUKOPUCTAHHAM €AMHUX
ctaHgaptiB (npasuna EOIR 3a crangaptoMm CRS). TaknM UMHOM, cucteMa
IHCTUTYLLiOHaNbHOTO 3abe3neyYeHHs AePXKaBHOI «KaHTMOMLIOPHOI» NONITH-
Ky YKpaiHM NOCTYNOBO CTA€ iHTErPOBAHOIO Y [106aNbHY iHCTUTYLLIOHANbHY
CUCTeMY | NepemMaEe Kpally perynsTtopHy MpakTuKy, MpoTe 34iACHI0BaHI
TpaHchopMaLii He 3aBXAM Y3roAKyHTbCs 3 YKPAIHCbKMMUK peanisMu Ta
npuHumMnamu dickanbHOro cyBepeHiTeTy aepxasu [85, ¢.19].
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Ha nepekoHaHHs pesakmx GaxiBLiB, pillEHHS WOLO peECTpaLii KOM-
naHii B odLiopax yxe 3actapine v 6inbll pU3MKOBaHe, aHiX BUPILLEHHS
nocraeneHunx 3aBaaHb. CbOrogHi B yCbOMy CBIiTi BefeTbcs 6opoTbba 3
ObWOPHMMU CXEMAMM W YXMASHHAM Bif crnaatyM nopatkis. Hanbinb-
Wwoto npobnemMoto nicng npuadaHHSa «KNACMYHOI» OMLIOPHOI KOMMaHii
(Hanpuknag, MNaHnama, benis, bpuTtaHcoki BipriHceki OcTpoBa Ta iHWI) €
CKNALHICTb, @ paflle 3a BCE i HEMOX/IMBICTb BiAKPUTTS BAHKiIBCbKOroO
paxyHKy. HaBiTb y pasi, fKlWo aeski 6aHKkM noroaatbCs BiAKpUTH BaH-
KIBCbKMI paxyHOK Ans odlOpHOi KOMMaHii, HEMAE HigaKOi rapaHTii,
wo 6aHK Mig TMCKOM CBITOBOI CMiSIbHOTU HE MepernsgHe CBOK MOMITUKY
wono odwopy i He 3aKpUE MOro B 04HOOIYHOMY MOpPSAKY Yepes Kinb-
Ka Micsiwie abo pokiB nicns BiakputTa. Kpawow anbtepHatMBoto da-
XiBLi Ha3MBaKTb IOPUCAMKLII, IKI HE € KNACMYHMMM ODLIOPAMMU, OOHAK
Yy UMX HOPUCAMKLINA € MOXIMBICTb BUKOPUCTAHHS 3BMYAMHOI KOMNAHii
Ha KLWTanT TOBapuCTBa 3 OOMEXEHOK MOXMBICTHO 3 «CabCTEHCOM»
(3BiTHICTIO, OMOAATKOBYBAHHAM, peanbHMM 0dicoM Towo). Taki KoMna-
Hii [atoTb 3rofy Ha BIOKPUTTS KOPMOPATMBHOIO PaxyHKY B TiK KpaiHi,
[le 3apeecTpoBaHa caMa KoMnaHis. Lle ofiHa 3 xapakTepHMX 03HakK pe-
anbHOI KOMMaHii 3 norngay NoAaTKoBOi «Npo30pocTi». [lpyra o3Haka
peanbHOCTI — Le MOAAHHS 3BITHOCTI Ta Cnaata Aeskoi CyMM MOAATKY.
HacTynHwuit Kno4oBuMiA KpUTEpIK, WO NiATBEPAXYE peanbHiCTb byab-gKo-
ro 6isHecy, — Le HasBHiCTb peanbHoro odicy (cniBpobiTHUKIB, LOroBOPY
OpEeHAM, KOMYHaNbHUX MNATEXiB 32 OPEHA0BAHE NPUMILLEHHS, YHiKab-
HicTb Bi3Hec-agpecu Towo, TO6TO YCbOro, WO HA3MBAETHCS «CABCTEHC»
(substance), — 1Oro HanoOBHEHHSA. 3 HAMBINbLL NONYNSPHUX OPUCAMKLLINA
MOXHa BMAINMTM Taki: BenukobpwutaHis, lpnanais, Ectonis, Kinp, Yrop-
wuHa, bonrapis, Pymyis, Weeruapia [81].

TakMM UYMHOM, Ha CbOrOAHI HaA3BMYAMHO OOMEXYKTb MOXIMBICTb
BMKOPWCTAHHS KNACUMYHUX ODLLOPIB NOCKUNEHI BUMOTM (DiIHAHCOBOrO MO-
HITOPMHTY, SKi 3aNpOBafXYTb XOPCTKI YMOBM SIK Ha eTani BiAKpUTTS
paxyHKiB, TaK i Ha eTani npoBeaeHHs QiHAHCOBMX TpaHCaKLin. HaBiTb
33 HAABHOCTI AIKOYOr0 paxyHKY, AOBOJI 4ACTO TPannsTbCa BUMNALKM,
Konu 6aHKM BiAMOBAAKOTL Y 34IMCHEHHI Nepekasy Ha paxyHKM KOMNaHii
B KJ1aCMYHOMY 0(DLIOPI, a TAKOXK KOMM OTPUMaHI 3 odLuopy KowTK 610Ky-
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0TbCS, MPOBOAMTLCS BHYTPILLIHS MepeBipKa, Bif, OTPMMYBaYa KOLWTIB BU-
Mara€eTbCs psag A0AATKOBMX LOKYMEHTIB, i U npoueanypa Moxe 6yTu fo-
BO/i TPUBANOH. Y HU3bKOMOAATKOBMX HOPUCAMKLISIX TAKOX NPOBOAUTLCS
6iNbLU XOPCTKMI QiIHAHCOBMI MOHITOPUH. [1pn BiAKpUTTI paxyHKy 6aHK
3MIMCHIOE CKYpNyNbO3HY nepeBipky beHediliapiB KoMnaHii, BUB4AOUM
iX pe3tome, MOAATKOBMIM CTATyC y KPaiHi pe3naeHcTBa, GiHaHCOBMI CTaH,
peanbHiCTb 0COOM BCTAaHOBIOETLCA HABITb LINSXOM, 30KpeMa, nepe-
BipKM, UM cnauye L ocoba gKiCb KOMyHaNbHI NaaTexi Towo. Y pi3HUx
KpaiHax migxig Moxe 6yTu 6inblu XXOPCTKMIA UM Binbw M'sakuid. MNonpu
CYTTEBY 3MiHY 3aKOHOABCTBA, BiAKPUTTS paxyHKiB y 6aHkax Kinpy Ha
CbOrOZHI 3aBAAHHS LiNKOM peanbHe. OgHak, 6aHKM TakKMX FOPUCAMKLIN,
gk Jltokcembypr, LBeruapia u1 Higepnangm, nepani 6inble novanu
BIAMOBNATV pe3MaeHTaM NOCTPAASHCbKMX KPAiH Ta KOMNAHISM, e BOHM
€ beHediuiapamu, y BiLKPUTTI paxyHKiB.

3MiHMAUCSA NiOXOAM HA CbOTOAHI i A0 3AiIMCHEHHS HOMIHANBHOIO
cepsicy. Sk 3ayBaxyoTb |. TyHik Ta B. [onsakoB, HOMiHanbHWI cepBic — ue
MOXJIMBICTb BUKOPUCTOBYBATM HOMiHAJNIbHi OPraHu ynpasiHHA: AMpeK-
TopiB, 6eHediuiapiB, cekpeTapis, SKi He MaktTb MPSIMOr0 CTOCYHKY A0
peanbHWUX BNACHMKIB i 9Ki He BepyTb y4acTb y PakTUYHOMY YNpaBAiHHI
KOMMaHi€t. MNMoHATTS HOMIHANbHMX OMPEKTOPIB | aKLiOHepiB iCHyBa-
N0 AaBHO B Haratbox KpaiHax CBIiTY Ta BMKOPUCTOBYBANOCS y BMNAA-
Kax, KONW peanbHWiA BNAacHMK XOTiB 36eperti KoHdiaeHuUinHicTb [420,
€.60-61]. Mocnyra HoMiHanbHOro H6eHediuiapa peanizoByBanacs LWns-
XOM MignucaHHg TpacTtoBoi aeknapaduii. OfHak, 332 YMHHMX BUMOT LLOA0
HeoOXiZHOCTi pPO3KPUTTS KiHUEBMX BeHediliapHMX BNACHMKIB, BUKO-
HyBaTW 9Ki MOroAMAMCS MPAKTUYHO BCi OMLIOPHI Ta HWM3bKOMNOAATKOBI
FOPUCAMKLIT, BKa3aHa ONLia PaKTUYHO BTPAYAE CEHC, TOX CXOBATMUCA 3a
HOMiHanbHMM BeHediliapoM HaliMoBipHilwe He BaacTbcs. Lo x crocy-
€TbCS HOMIHANBbHUX AMPEKTOPIB, TO Taka NMOC/yra 3a/IMWAETbCA 3aTpedy-
BAHOI0, ke B AESIKMX KpaiHaX iCHYE BUMOra npo Te, Wo AMPEKTOPOM
Ma€ ByTH ii pe3naeHT, KpiM TOro, Lie 3pyyHille 3 TOUYKM 30pY 34iACHEHHS
LLLOAEHHOT onepauiMHoi AisnbHOCTI. HOMiHanbHI AMpekTopu, SK npasu-
J10, HE MaKTb JOCTYMY A0 paxyHKY KOMNaHii, BOHW BUAAKOTb LOBIPEHICTb
Ha ynpaBniHHA paxyHKOM CaMOMYy BIaCHUKY abo Moro foBipeHii ocobi.
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3a 6arato pokiB HOMiHaNIbHUI CEpBIC CTaB OAHWUM i3 HAWMNOLWMPEHILWIMX
BMAIB MOCAYr y oiopax Ta HU3bKOMOAATKOBMX topucamkuiax. OgHi i Ti
X 0CO6M BUCTYMANM B SKOCTI AMPEKTOPiB 3HAYHOI KiNIbKOCTi KOMMaHiMN,
O AaBano MOX/MBICTb 6€3 0C0BAMBUX 3yCUb BUSIBUTU X HOMiHa/b-
HuW cTaTyc. OgHaK 3apas Le NOpOLXKYE HOBI PU3MKM B aCMeKTi MOCUNEH-
HS BUMOT (DiHAHCOBOIO MOHITOPUHIY, agXe 6aHK 34iMCHIOBAaTUME NOCU-
JIEHWI KOHTPOJb Y pasi, AKLWO iHiLiaTopoM nepekasy abo oTpuMyBayeM
naaTexy € KOMNaHis, AMPEKTOP K0T MAa€ HOMIHANbHUM CTaTyC.

t0. lobpeBa cTBEPOXKYE, L0 HE3ANEXHO Bif TOrO, 33 SKMM CLEeHa-
piEM pO3BMBATUMETLCA Aeodliopmn3aLia B YKpaiHi, 6i3HeC Ha CbOrogHi
NMOBMHEH YPaxOBYBATU HU3KY MO3ULLIN:

1) nepeBipka 6e3ne4yHOCTi iHO3eMHOro KoHTpareHTa. HeobxifHo
BMEBHMUTUCS, WO KOMMAHIS Ma€ GaKTUYHY MPUCYTHICTb Y MiCLi
peecTpauii (peanbHO Aitouni odic), @ TakoX HeobxigHa HasB-
HiCTb MOBHOBAXeHb Y NiANMCAHTA;

2) YHMKATKU B3AEMOLIi 3 KOMMAHIIMM 3 KMAaCOBUMMU» OUPEKTOPAMM
M «MacoBUMM» IOPUAMYHUMMK afpecamMu — L BUMOra HanbinbL
aKTyasibHa MpU B3a€EMOAIi 3 KOHTPAreHTaMu 3 HUM3bKOMOAATKO-
BUX raBaHewn;

3) y poboTi 3 iHO3€EMHMMM KOHTpareHTaMM HeobXigHO BpaxoByBa-
M iHAMKATOPM Nigo3pinnx GiHaHCOBMX Onepauii, 3a3HavyeHnx
y nucti HBY Big 18.12.2015 p. N2 25-02002/101317, 3a 9kumu
H6aHK MOXe BM3HaTM onepalito nifo3pinoto i 3aTpebyBatn Ha-
[laHHS [O0AaTKOBOI fLoKyMeHTauii [171].

Tak1M YMHOM, MM MPUXOAMMO L0 BUCHOBKY, LLLO 33 OCTaHHIN nepioa
pofb i 3Ha4YeHHs OPLIOPIB Y MiXKHAPOAHOMY NOAATKOBOMY MNAHYBAHHI
CYTTEBO 3MiHMNACS. SKLWO paHile opLopu LUMPOKO BUKOPUCTOBYBANU-
€S Ha NpakTULI A4 MiHiMi3auii nogaTtkis, a We OHefaBHA B HAYKOBUX
npauax Ta nybnikauiax BOHW po3rnaganmcs 9K eekTUBHUIM iIHCTPYMEHT
NoAaTKOBOrO MAaHYBaHHS, TO Ha CbOTOAHI X BUKOPUCTAHHS Mpw 34iMc-
HEeHHIi Mi)XHapOAHOro NOAATKOBOIO MIaHYBAHHS MiCTUTb 3HAYHI PU3MKM
i He € onTMManbHUM 3acoboM. Tpeba BpaxyBaTH, WO OPLIOPHI Ta iHLWI
HU3bKOMOAATKOBI FOPUCAMKLiT iICTOTHO MiABULWMAW BMMOMM A0 MpPO30-
poCTi Ta po3KpuTTS iHdopMaLii npo 6eHediuiapiB K Ha eTani CcTBo-
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pPEeHHS KOMNaHii, BIAKPUTTS paxyHKIB, Tak i B npoueci gisnbHocTi. Lle, y
MOEHAAHHI 3 iHLMMM iHCTPYMEHTAMMU, 3BYXKYE MOXIUBOCTI arpecuMBHOTIO
NMOAATKOBOrO MAaHYBaHHS.

4.3. BnauB 3aKOHOAABCTBA NPO TpaHCPEepTHE LiHOYTBOPEHHSA
Ha npouec NoAaTKOBOrO MJIaHyBaHHS

Mwu 3a3Hayanu, Wwo 3acobu MixkKHapoAHOro NOAATKOBOrO NiaHyBaH-
Ha patotb THK Ta iHWKMM cy6ekTam rocnoaaproBaHHS WKMPOKi MOXIMBO-
CTi OAN9 3MEHLUEHHS NOAATKOBMX BMTPAT, NPU LLbOMY BUKOPUCTOBYHOTb-
€Sl po36iXXHOCTI MOAATKOBOro 3aKOHOAABCTBA Pi3HUX AepxaB. OpHiero
3 Hanbinbw nowunpeHnx GopM NOAATKOBOI ONTMMIi3aLii € 3MEHLEeHHS
NpubyTKY TOr0 y4YaCHWKa TPAHCHALiOHANbHOI rpynu, SKWMM 34INCHIOE
LISNbHICTb Y HOPUCOMKLIT 3 BMCOKMM piBHEM ONOAATKYBAHHS, yepes
3aHWXKEHHA ULiHWM Mpu npoAaxy ToBapiB abo nocnyr adininosaHomy
CybeKTy, pO3TallOBaHOMY B HM3bKOMOAATKOBIV HOPUCAMKLIT, Ae 1 ocinae
OCHOBHMI NpUBYTOK.

Ha nymky T. KapHayx, cTpyKTypa noaaTkoBMX cUcTeM BinblIoCTi Kpa-
iH CBiTY 3Ha4YHOI Mipoto 6a3yeTbCa HA ONOAATKYBAHHI PiHAHCOBOrO pe-
3ynbTaTy KOMMaHin. Po3mip npnbyTky BNAMBaE Ha po3Mip 6a3u onoaat-
KYBaHH$ 3 NoAaTKy Ha npubyTok kopnopauin, MOB, nogatky Ha npupict
kanitany. CBO€to Yeproto, NpubyTok GOPMYETLCS BiANOBIAHO A0 pO3Mipy
OTPMMAHMX LOXOAiIB KOMNAHii Ta 06csry 3aiicHeHnx BuTpar. [Npu ubomMy
LiHM, 32 SKUMM YKNAAATbCS MPABOUYMHU, € KIHOHOBUM (PAKTOPOM, LLO
BM/IMBAE Ha pO3Mip AOXOLIB i BUTPaAT. TOMY LLiHOYTBOPEHHS [A€ WMPOKI
MOX/IMBOCTI ANS pO3MNOAiNY NpUBYTKY MiXK 3aneXHUMU opraHisauiamu, i,
3pO3YMIiN0, TAKMM PO3MOLiN 34iNCHIOETCA B NOPAAKY, HAMBINbL BUTiA-
HOMy B Uinomy ang xonguury [211,c.121-122].

Takui niaxif 06EKTUBHO 3YMOBOE KOHMAIKT iHTEpPECiB TPaHCHA-
LiOHaNbHOI rpynu 3 iHTepecammn LEepXKaBW, Pe3NLEHT AKOi, BHACNILOK
3aHWXKEHHA peHTabenbHOCTI, 6a3n oNoaaTKYBAHHSA NOAATKOM Ha Npuby-
TOK, He cniadvye no 6oxeTy nogaTku B TOMy 06cs3i, siki 6 BiH cniatus
y pasi 3acTocyBaHHS 3BMYAMHOI, EKOHOMIYHO BMMpPABAAHOI 4SS HbOrO
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LiHOBOT NONITMKKM. Y il cuTyauii, iIK NOKA3y€e MiXKHApPOAHWI AOCBIA, 414
3aXUCTy iHTepeciB Aep>KaBK 3aCTOCOBYIOTbCS MEXaHi3MU PerynoBaHHS
TpaHcdhepTHoro uiHoyTBOpeHHs [128, c.150].

P. MenbHWYEHKO CNYWHO 3ayBaXye, LLO >XOOHA AepXaBa CBITy He
MOYKe CaMOCTiMHO 6opoTHCA 3 i€t NpobaeMoto, OCKiNIbKM AOYipHI KOM-
naHii THK 3miicHIOTb rocnofgapcbKy AiSNIbHICTb Y Pi3HUMX MOAATKOBUX
IOPUCOMKLIAX, i OKPEMO B3ATiM AepxaBi 6€3 JoMoMOorM iHWMX, B SKUX
6e3nocepenHbO 34iMCHIOETLCS FOCNOAAPCHKA AisNbHICTb, NPAKTUYHO He-
MOX/MBO AO0BECTU LUTYYHE YHUKHEHHS OMOAATKYBAHHS 33 AOMOMOrO
iHCTpYMEHTIB TpaHCHEPTHOrO LiiHOYTBOpeHHS. [nobanizauis cBiTOBOI eko-
HOMiKM BMMArae Bif MiXKHAapOAHOI CMifIbHOTM rM06aNbHUX pillieHb Ta 10-
6anbHoro gianory. CborogHi peanbHicTb Taka, Wo TpaHchepTHE LiHOYTBO-
PEHHS € BMK/IMKOM He OAHIEI OKpEMO B3ATOi AepxaBu - Le npobnema,
sIKa NOBMHHA BMPILLYBATUCb Ha PiBHI MiXXHApOAHOI CNinbHOTH [262, ¢.13].

Sk cnpaBennmMBo 3a3Havae M. boHaapeHko, cneundiyHa npupoaa,
0Cco6nMBOCTi PYHKLIOHYBAHHSA 1 3aCTOCYBaHHS NPaBua TpaHCPepTHOro
LiIHOYTBOpEHHS pobnsThb iX, 3 OAHIEI CTOPOHU, ePeKTUBHUM 1 HeobXia-
HWM iHCTPYMEHTOM MOAATKOBOIO MIAHYBaHHA ANS BENIMKUX MNATHUKIB
NnoAaTKiB, a 3 iHLWOI — AiEBUM iIHCTPYMEHTOM BMAMBY 3 BOKY KOHTPOIOO-
YMX OpraHiB Ha Aii N1aTHMKA NOAATKiB, WO MalTb 03HAaKM 06Xxo4y Ono-
[aTKyBaHHS Ta arpecMBHOro NOAATKOBOro nnaHyBaHHs [77, ¢.108].

[LifcHo, 0cobnMBOCTI NPAaBOBOro perysitoBaHHA TpaHCHEPTHOro Li-
HOYTBOPEHHS B MiXXHapOAHOMY MOAATKOBOMY MpaBi Ta B OKpeMUX Kpa-
iHaxX MaloTb Be/MKe 3HAYEHHS A9 NOAATKOBOro nnaHyBaHHs. [lo Toro
X, TpaHCchepTHe LiHOYTBOPEHHS HeobXiAHO po3rnaaaTv B LUMPLIOMY
dbopmarTi 9K eneMeHT hiHaHCOBOrO i FOCNOAAPCHKOrO MIaHyBaHHS, afxe,
KpiM NOAaTKOBMX HaCNiaKiB, npaBuaa hopMyBaHHS TpaHChEepTHUX LiH
BMNJIMBAIOTb Ha pPiBEHb peHTabenbHOCTi 1 QiHaHCOBMIM pe3ynbTaT KoMna-
Hii, aKa 34iMCHIOE TpaHChepTHI onepauii 3 adininoBaHUMU CTPYKTYpPaMMU.
MNpn popmMyBaHHI LLiH Ha CBOK NPOAYKLi Y1 NOCAYIM B rOCNOAAPCbKUX
BigHOCMHax 3 adininoBaHMMM KOMMAHIAMK, CYOEKT rocnofaproBaHHS
MOBMHEH NPOAHanNi3yBaTH BiANOBIAHICTb MOr0 TPAHCHEPTHUX LiH PiBHIO
PUHKOBMX LLiH Ha aHa/OriYHi TOBapu YW MOCAYrM, @ TaKOX NOAATKOBI
HaCNiAKM UMX onepawin.
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[ng po3yMiHHS 3HaYeHHs TpaHCHEPTHOrO LiHOYTBOPEHHS ANs Mno-
[LAaTKOBOrO MMIAHYBAHHA HEOOXiAHO CMOYaTKy BM3HAYUTKM 3MICT LbOro
TepMiHa. Ak Haronowye A.fpeuko, TpaHchepTHE LiHOYTBOPEHHS MOEA-
Hye B cObi ABi €KOHOMIYHI KaTeropii «uiHa» i «TpaHchepT». LliHa - ue
rpoLLIOBEe BMPAXEHHS BApTOCTi TOBapy abo popMa BUPAXKEHHS LiHHOCTI
6nar, aki NposBNAOTLCA B NpoLeci 0OMiHy. [oHATTS TpaHCepT TpakTy-
€TbCS, K NepeBefeHHs TOBapiB, NOCAYr, FPOLIOBUX BMNAAT, MpaBa Bnac-
HocTi [152, c.88]. Y topuanyuHin nitepaTypi iCHYE 3BY)XeHWI niaxin Ao
BM3HAYEHHSI NOHATTS TPaHCHEPTHOrO LLiIHOYTBOPEHHS, e BOHO PO3rs-
LAETbCA IK MAHIMyMOBAHHS LLiHAMM 3 METOK ONTMMi3aLii onoaaTkyBaH-
Ha npubyTky. Tak, ®.Bennoco posrngnae TpaHcdepTHE LiHOYTBOPEHHS
SK MaHinynBaHHS BUAATKaMK, NpubyTKaMK i 3aTpaTtaMu B yrogax Mix
«NOBYI3aHMMM» 0Cc06aMM CnocoboM, BiAMIHHMM Big, TOrO, KMt 61 6yB
BMKOPUCTaHMM B Onepauisx, 34iIACHEHUX HA HOPMaNbHUX PUHKOBUX
YMOBaX, 3 METOK OTpMMaHHsa noaatkosoi suroam [40, c. 300]. Cxoxy
[yMKy BucnoBoe [. NofsSHCbKMR, SKMIM 3a3HaYaE, Wo TpaHchepTHe Li-
HOYTBOPEHHS — Lie BUKPUB/EHHS LiHM yrof abo posnoainy npubyTkis
4yM BUTPAT 33419 MiHIMi3auUii NOAATKOBOro HaBaHTaxeHHs [319, c.29].
MW He MOXXeMO MOBHICTIO NMOroAMTMCA 3 TaKMM MiAX0A0M, OCKiNIbKM BiH
3aHAATO 3BYXXYE 3MICT L€l KaTeropii, 3a4inac TilbKM OKPEMWUI ii acnekT.

[HWIi HayKOBLi po3rnaaatTb NOHATTS TPAHCPEPTHOrO LiHOYTBOPEH-
HS B wupwoMy dopmarti. 3a Bu3HadeHHsIM C. CyTupiHa, TpaHcdepTHa
LiHa — 0COBAUBUI Pi3HOBMA LiiHW, IKa 3aCTOCOBYETbCS MPU BHYTPILLHIX
po3paxyHKax, BUpa3 BapTOCTi NPOAYKTY BiAMNOBIAHO 40 Yrog MixK CTPYyK-
TypHumu nigpo3sginamm THK. [lo peui, CBOO Ha3By TpaHcdepTHa LiHa
SKpas i oTpMMana yepes Te, LLO BOHA onocepeakoBye TpaHchepTn (pyx)
TOBapIB i NOCAYT MiXX MAaTEPUHCbKMMMU | OYIPHIMU KOMMAHIaMU, Biadi-
neHHamu i dinianammn THK [408, c.202].

OOH y cBOEMY MpaKTMYHOMY KepiBHMLTBI BM3HA4Ya€E TpaHchepTHe
LiHOYTBOPEHHS K 3arajibHUM TEPMiH, LLO BXMBAETLCS A1 MO3HAYEHHS
LiHOYTBOPEHHS B 30BHiLUHbOEKOHOMIYHMX BHYTPIiLIHbOrPynoBMx ore-
pauisix 3 ToBapaMu, HemaTtepianbHUMK akTMBamMu abo nocnyramu [39].Y
LbOMY KOHTeKCTi P.[)KOX Haronowye, wo TpaHcdepTHi LiHW anpiopi He
€ HEraTMBHMM SBULLEM | NOMINAE iX Ha Tpu rpynu: 1) TpaHcdepTHa LiHa,
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O BiAMOBIAAE PiBHIO PUHKOBUX LiH; 2) TpaHChepTHA LiHa, WO BMLLA
HiXXK PUHKOBI WiHKW; 3) TpaHcdhepTHA UiHa, WO HWXYA 38 PUHKOBI LiHM
(oBa oCTaHHi BMMAAKM aBTOP PO3MNSAAE AK MaHinynsuis TpaHcdept-
HUMU uiHamu). [Tpy UbOMY BiAMIHHICTb TpaHCchepTHOI LWiHM BiA piBHS
PUHKOBMX LLiH MOXe BMHMKATK Mif, Ai€0 ABOX YUHHUKIB — OOEKTUBHOIO
(BiACYTHICTb UM YTPYOHEHHS OTPUMAHHS iHOPMaLii NPO PUHKOBI LiHK
Ha NeBHi BMAM TOBapiB, pobiT, mocnyr) Ta CyOEKTMBHOrO (OTPUMAHHS
[0AATKOBOI EKOHOMIYHOT BUFOAM, Y TOMY YMCAi BHACNIAOK NOAATKOBOMO
nnaHyBsaHHs) [168, c.101].

3a unHHMM [TK YKpaiHu TpaHCchepTHE LiHOYTBOPEHHS — CUCTEMA BU-
3HAYeHHs1 3BMYaMHOI LiHM ToBapiB Ta/abo pesynbTatiB pobiT (nocniyr) B
onepaLigx, BU3HaHWX BiANOBIAHO Ao cTaTTi 39 Kogekcy KOHTPONboBaHM-
Mu [314]. Ha Hawy aymKy, HOPMK MOAATKOBOrO 3aKOHOAABCTBA YKpaiHu
MiCTTb He 30BCiM KOPEKTHE BWM3HAYEHHSI MOHSATTS TpaHchepTHOro uj-
HOYTBOPEHHS, OCKiNbKM CUCTEMA BU3HAYEHHS 3BMYAMHOI LiiHM TOBapiB abo
MOCNYT Y KOHTPO/IbOBAaHMX OMepaLisix € HacnpasAi He TpaHCPEepPTHUM Li-
HOYTBOPEHHSAM $IK TaKMM, @ 3acobaMu MOro perynoBaHHA 3 60Ky AepXKaBu.

Y HactaHoBax OECP tpaHcdepTHa uiHa BM3HAYa€eTbCa 9K LiHa, 3a
SKOK NiANPUEMCTBO peanisye disnMyHi ToBapu Ta HemaTepiabHi aKTK-
BM UM HAJAE MOCNYrM acouiMoBaHUM nignpuemcteam. Mpu ubomy Aga
NiANPUEMCTBA BBAXKAKOTHCSH ACOLLIMOBAHUMMU, AKLLO OAHE NiANPUEMCTBO
6epe yyacTb (besnocepenHbO UM ONOCEPEenKOBAHO) B YNPaBIiHHi, KOH-
TPOJIi UM KaniTani iHWOro mignpuMeMcTea abo AKWo OAHI 1 Ti cami oco-
61 6epyTb yyacTb (6e3nocepenHbo abo onocepeakKoBaHO) B yNpaBiHHi,
KOHTPONI Y1 Kanitani 060x nNianpuemMcTs (HanpuKnag, ko obuaga nia-
NpuUeEMCTBA nNepebyBatoTb Mif CNifibHUM KOHTponeM) [275, c.17].

MNepwi 3ragku Npo TpaHcdepTHE LiHOYTBOPEHHS B OKPEMWX rany-
39X 3ycTpivatotbcs B AHrnii B KiHUi XIX cTonitta [54, c.168]. |. Ameni-
Ha 3a3Hauvae, Wo B Lel nepiof NoYMHaloTb cTBOptoBaTMCS nepwi THK,
HaM3arafbHIlWOK MPUYMHOK X BMHUKHEHHS € iHTEepHauioHani3auis
BMPOOHMLUTBA M KaniTany Ha OCHOBI PO3BUTKY NMPOAYKTUBHUX CUJ, LLO
nepepocTaloTb HaLiOHaNbHO-AEPXKaBHI Mexi [45, c.228]. A. 3apopoxHa
CTBEPIXYE, WO MpPaBOBE peryntoBaHHS TpaHChepTHOro LiHOYTBOpEH-
Hs BUHMKNO y CLUA y 1917 poui 3 npuMIAHATTAM cnewianbHUX MNONOXEHb

300



4.3. BnnvB 3aKOHOAABCTBA NPO TpaHCPepPTHE LLIHOYTBOPEHHS
Ha MpoLec NoAaTKOBOro NAaHyBaHHS

Wo0 TpaHChEepPTHOro LiHOYTBOPEHHS, 3riAHO 3 SKUM CNyKba BHYTpILL-
Hix poxognis CLUA 6yna ynoBHOBaXkeHa 3MyllyBaTH adiniioBaHi KOM-
naHii Lo KOHconipauii y pasi, SKWo Le HeobxifHO ANg cnpaBeasivBO-
ro BM3HAYEHHS IHBECTOBAHOro Kanitaay abo onofaTkoBaHUX AOXOLIB
B3a€EMO3aNIeXXHOI KoprnopaTtueHoi rpynu [192, ¢.146-147]. IHwi HaykoB-
Ui 3ayBaxytTb, WO noynHatoum 3 1935 poky B 0CHOBY BCi€i KoHLenN-
Lii MoaaTKOBOro KOHTPOJ0 TpaHcdepTHoro wiHoyTBopeHHst CLUA 6yno
MOKMAAEHO NPUHLMM KBUTSTHYTOI PYKMU» IK OCHOBOMOMOXHWI CTaHAApT
Npv BU3HAYEHHI Ta OUiHLi AOMYCTUMOCTI LiH M NOBA3aHMMMK CTOPO-
HaMu — CTaHAAPT, SKMIA NOBMHEH 3aCTOCOBYBATUCS B KOXXHOMY BUMAAKY,
WO SBNSE COOOK CUTYALiO, B SIKiA HEKOHTPOSIbOBAHMI NAATHUK NoAaT-
KiB YKNaZa€ yroom Ha BiACTAHI «BUTATHYTOI PYKM» 3 iHWUMM HEKOHTP-
ONbOBaHMM MNATHMKOM NoAaTKiB [23, c. 13]. M. MiwunH Haronowye Ta
Tomy, wo CLIA € nepwoto gepxasoto, sika 3 50-60-x pokie XX CT. Ha
NPaKTULi 3aCTOCOBYE OKPEMi €NeMeHTU perynoBaHHs Ta KOHTPOO 33
TPaHCPEPTHUM LIHOYTBOpPEHHAM. Ha AyMKy BKa3aHOro aBTopa, Moso-
YKEeHHS cnevianbHOro 3akoHogascTea CLUA 3 peryntoBaHHS Ta KOHTPOSHO
33 TpaHcepTHMM UiHOyTBOpeHHAM dopmyBanocs 3 60-x pokie XX cT.
MocTynoBo npaBuia peryntoBaHHS MOLWMPIOBANUCS | HA iHWI KpaiHW —
uneHn OECP. Y 1963 poui byna npuiiHaTa MogenbHa (TMNOBA) KOHBEH-
uis OECP npo yHMKHEHHS NoABIMHOIO ONoAaTKyBaHHS LOXOAIB i Kani-
Tany, Ika 3Ha4yHO Mipoto NobynoBaHa Ha MOMOXKEHHSIX NPO 34iACHEHHS
KOHTPOJIKO 33 TPAaHCHEPTHUM LiHOYTBOPEHHSM YMHHOI Ha TOM MOMEHT
penakuii Kogekcy BHyTpiwHix goxoais CLUA [268].Y 1968 poui Cnyxba
BHYTpiLWHix goxoais CLUA BMnycTMna KepiBHULTBO, Sike MiCTUAO NpaBu-
Na 3aCTOCYBAHHSA MPUHLMMNY KBUTATHYTOI PYKM» Ta cneumiyHi LiHOBI
MeToaM ANS NepeBipku BianoBiAHOCTI uboMy npuHumny [16]. 3a TBep-
keHHsM O. YykniHa, ockinbkn amepukaHcbki THK Ha TOM MOMEHT 34iM-
CHIOBA/IM CBOK AiANbHICTb Yy Haratbox KpaiHax CBiTY, @ 3aKOHOAABCTBO
CLUA 3HAYHMM YMHOM TAKOX BiAPI3HANOCS Big, 3aKOHOAABCTBA iHLWMX
KpaiH, TO BUHMKJIA HEOBXIiAHICTb NOWYKY EAMHUX, MPUAHATHUX AN9 Binb-
WOCTi KpaiH, NPUHUMNIB peryntoBaHHs TPaHCHEPTHOIO LLIHOYTBOPEHHS.
Pe3ynbTaToM Takoro nowyky crano npunHatTa B 1976 poui kKpaiHamu
OECP [eknapauii npo MixHapofHe iHBeCTyBaHHS Ta 6araToHaLiOHaNb-

301



Po3zpnin 4. CiToBMI LOCBIA NPAaBOBOrO peryntoBaHHA NOAATKOBOrO NiaaHyBaHHS
Ta NpPOTUAii PO3MMBaHHIO NOAATKOBOI H6a3u

Hi nignpuemctea. CneuianbHUM AOKYMEHTOM, WO MiCTUB OCHOBM MpPaBo-
BOMO peryfoBaHHs TpaHChepTHUX LiH Y KOHTEKCTI MiXHapO4HOro ono-
[aTKyBaHHA cTaB BuaaHuin OECP 3BiT «TpaHchepTHe LiHOYTBOpPEHHS Ta
GaraToHalioOHanbHi KOMMaHii», AKMA MOCTIMHO 3MiHIOBABCS Ta AOMOB-
HioBaBcs, M y 1995 poui 6yB nepesmpanuii sik KepisHnuteo OECP ang
6araToHaLioOHaNbHUX KOMMAHIM Ta NOAATKOBMX aAMiHICTpaLii LWOAo
TpaHcdepTHOro UiHoyTBOpeHHs [465,¢.122-123].

M. MiwwuH i €. Kypinos cnpaBepinBo 3ayBaxytoTb, wo OECP mae
HanbinbWnin [OCBIA perynioBaHHS TPaHCHEPTHOrO LLIHOYTBOPEHHS i
BMNAMB Yy Uil chepi: BOHA po3pobnsi€ iHiLiaTMBU HA MiXXHAapOAHOMY piBHi
3 KiHug 1970-x pokKiB Ta 3a1MWAETLCS NigEepOM B OKpeC/IeHOMY Hanps-
mi. HactaHoen OECP po3kpuBatloTb 3aranbHy METOAOOTiIH0 KOHTPOAHO
TpaHCHEPTHOrO LLIHOYTBOPEHHS, 30KpPEMA B YAaCTWHI 3aCTOCYBaHHS Me-
TOZLiB, BCTAHOBJIEHHS BiANOBIAHOCTI YMOB KOHTPOAbOBAHWMX OMepaLiv
NPUHLUMNY KBUTATHYTOT pyKu», NpoBeaeHHs OYHKLIOHAaNbHOro aHanisy
M aHanisy nopiBHAHHOCTI, MiArOTOBKM AOKYMeHTaLUii, npouenyp none-
penHbOro y3rofXeHHs LLiHOYTBOPEHHS TOWO [267].

HactaHosu OECP npo TpaHcdepTHe LiHOYyTBOpeHHS Ans b6aratoHa-
LioHaNbHMX MiANPUEMCTB i MOAATKOBMX aAMIiHICTpaLiM CTaNivM OCHOBHUM
pekoMeHAaUiMHO-METOAMYHUM OOKYMEHTOM Y ranysi nogaTkoBoro pe-
ryntoBaHHS TpaHChepTHOro LiHOYTBOPEHHS, MOMOXEHHS SKOM0 BPaxo-
BYBA/IMCb Y 3aKOHOAABCTBI Pi3HMX KpaiH CBiTY, BK/IOYAKOYM Ti, 9Ki He
6ynn yyacHukamm OECP. 3rogom, 3BiT «TpaHchepTHe LiHOYTBOPEHHS
Ta TpaHCHauioHanbHi KoMnaHii» 1979 poky, a Takox HacrtaHoBu npo
TpaHcdepTHe UiHOYTBOPEHHS Ans 6araToHAWiOHaNbHMX MNiANPUEMCTB
i mopgaTkoBmx agMmiHicTpauin 1995 poky 6ynu nepernsHyTi Ta CcyTTe-
B0 poonpauboBaHi OECP y 2010 ta 2017 pokax [262, c.60]. 3okpema,
BuaaHHa 2017 poky MiCTUTb [,0OATKOBI MOSICHEHHS WOA0 TPUpPIBHEBOI
CTPYKTYpM 3BiTHOCTI 3 TL, nocnyr i3 HX3bKOK A0AAHOK0 BAPTICTHO, HEMA-
TepianbHMX aKTMBIB, ONepaLif i3 CMUPOBMHHUMU TOBApaMMU, PECTPYKTY-
pu3auii 6i3Hecy, BiANOBIAHOCTI po3noainy pusmnkia GakTMYHUM yMOBaM
DiSNbHOCTI CTOpiH onepawin Ta iH.

0. YykniHa Haronowye, wo noymHawun 3 1995 poky akTMBHO po3-
BMBAETLCA HALLiOHaNbHE perynioBaHHs TPaHChEpPTHOro LiiHOYTBOPEHHS
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B pi3HMX KpaiHax CBiTy. Pi3Hi aepxaBu novanu po3pobnstv Ta BNpoBa-
[LKYBATW NpaBuna TPaHCPEPTHOro LLiHOYTBOPEHHS Ta BUMOIU 10 TPaHC-
dbepTHOI fokyMeHTauii. Tak, nopsg, i3 CLUAy 1995 poui ix 3anpoBagxeH-
HaM 3anHanucs Asctpanis Ta MAP. Mpotsarom 1996-1998 pokis we cim
KpaiH NpUESHANUCA [0 LbOro npouecy, BkAoUYHo 3 @paHuieto, Kutaem,
bpasunieto, HoBoto 3enangieto, Mekcukoro, CroBayuunHoto, lMiBaeHHo0
Kopeeto. Y 1999-2001 pokax npasusia TpaHCHEPTHOrO LiHOYTBOPEHHS
noYanu AiaTu LWe y 4oTMpbox KpaiHax CBiTy: benbrii, ApreHTuHi, KaHaai,
Benwukin bputaHii. Y nepiog 3 2002 no 2004 pik iMnneMeHTauin 3aKo-
HOZABCTBA W00 TpaHCHEPTHOro LiHOYTBOPEHHS Biabynacs y BOCbMM
KpaiHax CBiTy, cepen skux AnoHis, Hinepnanam, KasaxcraH, MNonbua,
Tainang, Moptyranis, Mepy, IHaia. Y 2005-2007 pokax iwe 6 KpaiH npu-
€QHaNMCs 0o Lboro npouecy: TaneaHb, Konymbis, EkBagop, Manaisis,
YropwwHa, HimeuunHa. MNMounHatoum 3 2008 poky npasuna TpaHcdepT-
HOro UiHOyTBOpeHHSs Bynu BBeaeHi y cemu kpaiHax: Pocii, KHAP, ®iH-
naHgaii, Typewunni, Hopserii, Icnanii, Janii [465, c.123].

CBiTOBa CMiNbHOTA BM3Hana, WO B3aEMO3ANIEXHICTb YIEHIB rpynu
THK po3BONSiE BCTaHOBAOBATH 0COBAMBI YMOBM Y BiHOCMHAX ycepen-
WHI rpynu, WO BiApi3HAOTLCS Bif, YMOB, SKi MOrnu 6 6yTW BCTaHOB/EHI Y
TOMY BMMAAKY, Sk6u unenu rpynu THK gisnm sk He3anexHi nignpuem-
CTBA Ha BiAKPUTOMY PWHKY. TpaHCPEPTHI LiHM MalOTb BEIMKE 3HAYEH-
HS ANS NNaTHMKIB NOAATKIB Ta NOAATKOBMX OPraHiB, OCKiIbKM 3HAYHOH
Mipoto GOpMyHOTb LOXOAM | BUTPATH Ta, BiAMOBIAHO, ONOAATKOBYBAaHUM
nNpubyTOK acoLiMoBaHUX MiANPUEMCTB, SIKi HaNexaTb A0 Pi3HMX Noaat-
KOBWX topucamkuin [275, ¢.16-18].

Y pokymeHTtax OECP HaronowyBanocs, wo BUMKOPUCTAHHS TpaHC-
dhepTHOro LiHOYTBOPEHHS Moxe 6yTM 06yMOBNEHe He TiflbKM NoAaTKo-
BMMM MoTuBamMn THK, ane 1 iHWIMMM NpUYMHAMKU, HANPUKNAL, BanlOTHUN
KOHTPO/b, 3aNpOBaXXeHHS aHTUAEMIIHIOBOr0 MWTA, AepXXaBHe pery-
JIIOBAHHA LiH, BUMOTM LWLOAO PYyXYy KOLWTIB HA MiAMNPUEMCTBAX Y MeXax
rpynu nNoB3aHMX 0Cib, TUCK 3 BOKY aKLioHepiB, AKi 3aLliKaBieHi y BUCO-
KOMYy piBHi NpnbYTKOBOCTI Ha piBHI MaTepUHCbKOI KoMNaHii [275, c. 34].

Ha pymky A. LLTaHrperT, aHanis TpaHcepTHOrO LLIHOYTBOPEHHS Mpu
30iMCHEHHI MnaHyBaHHA AisnbHOCTi THK pae MOXAMBICTb BMPIWIKUTH
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HWM3KY Npobnem, NoBN3aHMX 3 acrneKkTaMu YMpaBaiHHS Migpo3ainamu.
MNo-nepue, gae 3Mory pos3paxyBaTu eeKTUBHICTb AiANbHOCTI Oyab-gKOoi
OOYIpHBbOT KOMMAHIT AN NPURHATTS pilleHHS Npo ii NoAanbWwnin po3Bu-
TOK, pecTpyKTypu3aLito um nikeigadito. [1o-gpyre, CTBOPIOETHCS MEXAHI3M
ONS NiaBULWEHHS eDeKTUBHOCTI LisnbHOCTI 6i3Hec-oamHmub THK i, 9K Ha-
CNifoK, 3pOCTaE KOHKYPEHTO34aTHICTb KOMNaHii 3aranom. [No-TpeTe, Bia-
6yBaETbCS peryntoBaHHS NOMUTY i NPONO3MLIi Ha NPOAYKLIK0 UM NOCayrn
TOrO YM iHWOrO NiANPUEMCTBA, | B pe3ynbTaTi CTBOPHOETLCA iIHCTPYMEHT
MOTMBAL,i MOro KepiBHULTBA B 60poTbbi 3a cnoxxunsaya [474, c.26].

YTim, cnig norogutucs 3 K. HenecoBu™M y TOMy, 1O OCHOBHOM Me-
TOK 3aCTOCYBaHHS TpaHChEPTHUX LiH € «nepeHeceHHs» 6asm onopat-
KyBaHHS Ha adinioBaHy ocoby, ska nepebyBae B Hinbll CNPUATANBOMY
NoAaTKOBOMY UM iHWOMY aAMiHICTpPaTMBHOMY pexuMmi. MoBa 1ae npo
pi3Hi nopatkoBi npedepeHLii, 30KkpeMa, Npo HasIBHICTb CTaTyCy pesu-
[eHTa 0DWOpPHOI 30HM, HAAAHHA «KNOAATKOBMX KAHIKYN», 3aCTOCYBaHHS
NiNbroBMX MNOLATKOBUX CTABOK, MPaBO Ha BUKOPWUCTAHHSA iHLWKX NoaaT-
KOBMX nepesar. [1pn LUbOMy Take NMepeHeceHHs, 9K NPaBuio, 34iNCHI0-
€TbCS LWASXOM MAHINyNOBAHHA UWiHamu yrog [277, c. 5]. Ak Haronowye
P. MenbHu4yeHKo, kKnacMyHa Mofenb 3aCToCyBaHHA TpaHchepTHOro Li-
HOYTBOPEHHS nepenbayae 34iMCHEHHS eKCMOPTY NPOAYKLIi 33 3aHMXKe-
HUMM (HEPUHKOBMMM) LiiHaMMU, LLLO [AE€ 3MOTY MiHiMi3yBaTM NOAATKOBI Ta
MUTHI NnaTexi pe3naeHTaM i, O4HOYACHO, aKYMY/IIOBATU HA PaxyHKax
NiAKOHTPOIbHMX IHO3EMHUX KOMMNAHIl Pi3HULIO MiX 3a4eK1apoBaHUMMU
Ta CBITOBUMM LiiHaMW. K NpaBuio, NPOAYKLisS eKCnopTyeTbcs adinino-
BaHWM KOMMaHisM, 3apEECTPOBAHUM Y HU3bKOMOAATKOBUX KOPUCAMKLLSIX
abo odwopHMX 30HaxX. Y KiHLeBOMyY pe3ynbTati, adiniioBaHa iHO3eMHa
KOMMaHisi nepenpoaE NpPoayKLito BXe 33 PUHKOBUMMU CBITOBUMM LiiHaA-
MM, 3a1MLLIAKYM YBECb NPUOYTOK Ha BAACHMX paxyHkKax [262, ¢.33].

Sk 3a3HavatoTb K. 3aBanoBa i |. XaMeHyLlKa, 3HMXKEHHS NMoAaTKO-
BOr0 TAraps WOALO rpynu KOMMaHin (y Mexax noAaTKOBOro MiaaHyBaH-
HS b0 HE3aKOHHOMO YXMIEHHS Bif, CNIATW NOAATKIB) — LLe He NpuUYMHa,
a HacNipoK BMHUKHEHHSI TPaHCHEpPTHMX LiH, AOAATKOBA i CyOEKTMBHA
MOXJIMBICTb iX BUKOPUCTaHHSA. OBEKTMBHA NMpUUMHA TPAHCHEPTHUX LiiH
NnoB3aHa i3 AOCATHEHHSIM [iNOBOi METM — CTBOPEHHS TPyn KOMMaHin
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y npoueci MixHapoaHoro Ta (abo) dyHKLiOHANbHOrO CTPYKTYpPYyBaH-
Ha Gi3Hecy [190]. Ha Hawy Aymky, BKa3aHi aBTopu Aelo igeanisytTb
npowec TpaHChepTHOrO LiHOYTBOPEHHS, aXKe HAaCNpaBAi He 3aBXAM iX
BMKOPUCTaHHS MAE PO3YMHY €KOHOMIYHY NPUYMHY, B 6araTtbox BMNaj-
Kax CTPYKTypyBaHHS Gi3Hecy i BUKOPUCTAHHS TPaHCHEPTHUX LiH 34iMc-
HIOETbCS BMKIHOYHO ab0 nepeBakHO 3 METOK ONTMMI3aLii onodaTky-
BaHH$, @ MOAEKYAM B3araji Ma€ LWITYYHUI XapakTep i MiCTUTb O3HaKM
3/10BXXMBaHHS NpaBoM. Y HactaHoBax OECP HaronowwyeTbcs, Wo po3rnsg,
TpaHCcdepTHOro LiHOYTBOPEHHS He CNif, NAyTaTi 3 po3rngaaoM npobnem
MOAATKOBOrO LUIAXPANCTBA YW YXMASAHHS Bif, CNAATM NOAATKIB, X04a Mo-
NiTUKA TPaHCHEPTHOTO LiHOYTBOPEHHS MOXE BUKOPWUCTOBYBATUCS i ANS
Takux notpeb [275, c.33-34].

[ewo cynepeunvBuii BACHOBOK NP0 NMpaBOBY NpMpoOAy TpaHcdepT-
HOrO LLIHOYTBOPEHHS SIK iHCTPYMEHTY NOAATKOBOrO MaaHyBaHHS pobuTb
P. MenbHUueHko. 3 oaHoro 60Ky, 4OCNIAHWK Pe3toMYE, WO TpaHcdepTHe
LLIHOYTBOPEHHS LiNKOM OBrpyHTOBAHO MOXEe pO3rnsafatncs sk npaso-
BMI HCTPYMEHT, LLO BMKOPUCTOBYETbCS CYOEKTaMM rOCNOAApPHOBAHHS
NS ONTMMI3aLii CBOro MOAATKOBOIO HAaBaHTaXeHHS. [Tpy LbOMy, MaHi-
NyJ0BAHHA LIHAMK, HA AYMKY BKa3aHOro aBTopa, MoXe Hafath cybek-
TaM rocnoAaproBaHHA CYyTTEBI NOAATKOBI NepeBaru, 3a YMOBMU, L0 BOHM
Lie 3AiMCHIOTb Y paMKax 3aKOHOAABCTBA. 3 iHWOro 60Ky, BiH BU3HAE, LLO
Bif, 34iMCHEHHS TAKOro NOAATKOBOrO MNJIAHYBaHHS Aep)KaBa HeCe 3HAYHI
30UTKM, OCKiNbKK [0 1i OIOOXETIB HEe HaaXo4ATb NMOAATKOBI nnaTtexi B
MOBHIM Mipi.Y pe3ynbTaTi, 3aCTOCyBaHHS TPAaHCHEPTHOrO L,iHOYTBOPEH-
HS MPW3BOAMTb A0 YHWUKHEHHS MIATHMKAMM NOAATKIB [AeK/IapyBaHHS
CBOiX peanbHMX AOXOAIB, WO NiApMBAE QiHAHCOBMI NOTEHLiaN HaLio-
HaNnbHOI eKOHOMiKM [77, c.24]. Ha Halwe nepeKoHaHHSs, MaHinylBaHHS
TPpaHCHEPTHUMM LiHAMK HE MOXEe pO3MNSa4aTUCA SK NeranbHUM iHCTPY-
MEHT MOJATKOBOrO MaHyBaHHS, OCKiNbKK, No-neplie, NoaaTKoBe 3a-
KOHOZaBCTBO, SIKe PEeryfleE Li NpaBOBiAHOCMHMU, OBMEXYE MOX/MBICTb
TakMX MaHinynauin, a no-gpyre, BiANOBiAHA NOBeAiHKa NAaTHWKA no-
[aTKiB MiCTUTb 03HaKM HEA06POCOBICHOCTI.

MixxHapogaHe TpaHcdepTHe LiHOYTBOpPEHHS nepenbayae yyacTb Je-
KiNlbKOX MOAATKOBMX HOPUCAMKLIN, BIANOBIAHO, Byab-9Ki KOPUryBaHHS
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TpaHCdEpPTHOI LiHM B MexXax OAHI€El opucamkLii nepenbayatotb Heob-
XiAHICTb BHECEHHS KOPUTYBaHb A0 iHWOI. JKWO iHWA PUCAMKLIA He
MOrOAXKYETbCS 3 BiANOBIAHUMMM KOpUTyBaHHAMMU, rpyna THK mMoxe ono-
[aTKOBYBATMCS MOAATKOM [Bidi Yy YaCTWHI BiANOBIAHOT YaCTKU MPUOYTKY.
[na MiHimizauii pu3nky, NOB'93aHOr0 3 MOABIMHMM OMOAATKYBAHHAM,
HeobXigHO [OCATTU 3rOAM YCiX 3a4iSHUX KPUCOUKLIN Y MIDKHApPOAHOMY
MacwTabi Woa0 BCTaHOBAEHHS TPAHCHEPTHUX LiH Y Mi>XHAPOAHUX TOp-
roBenbHMX onepauisx 4ns uinen ononatkyBaHHs [275, c.18].

3a cnoBamu A. [peuko, OCHOBHUMM AOKYMEHTAMMU, LLLO PeryatolTb Ha
MiXXHAapOAHOMY PiBHi MUTaHHS TPaHCHEPTHOIO LLIHOYTBOPEHHS, € pO3pO-
6neni €C: «Kopekc noBefiHKM CTOCOBHO AOKYMeHTauii No TpaHCchepTHO-
My LiHOYTBOPEHHIO ANg acouinoBaHux nianpuemcts €C», «ApbiTpaxkHa
KoHBeHUia €C N0 BCTAHOBNEHHIO MOABIMHOrO ONOAATKYBAHHS Y 3BAI3KY
3 KOperyBaHHsM nNpubyTKy acoLifoBaHMX NiANPUEMCTBY, «KepiBHMLTBO
€C no yrofam npo nonepegHe LiHOYTBOPEHHS», a TAaKOX pO3pobneHi
OECP «KepiBHMUTBO NO TpaHchepTHOMY LiiHOYTBOPEHHIO AN MY/bTU-
HaLioOHaNbHUX MiANPUMEMCTB i NOAATKOBMX aAMiHiCTpauin», «MoaenbHa
KoHBeHUia OECP y BigHOWeEHHI noaaTkiB Ha JOX0AM i kanitany», «Ke-
PiBHWULTBO MO YK/IQLeHHIO AOTOBOPiB NPO NONEpefHE LiHOYTBOPEHHS Yy
BiANOBIAHOCTI A0 NpoLesypu B3aEMHOI 3roan», «KMeToanyHI peKoMeH-
Jauii no po3pobui 3aKoHOAaBCTBa y cdepi TpaHCPepTHOro LiHOYTBO-
PEHHS, CNPAMOBAHI Ha rapMOHi3aLil0 3aCTOCOBYBAHOro migxoay». Yci
Ui OOKYMEHTM MalTb pekoMeHZauinmHui xapakTtep. Lo x cTocyeTbes
po3p0obKuM BiNbLL XOPCTKMX NPABUA PErYNOBAHHS TPAHCPEPTHUX LiH, TO
Ha OCHOBI NepepaxoBaHMX BULLE AOKYMEHTIB KOXHA KpaiHa MaE npaso
NpUMMaTH psg 3aKOHOAABYMX Ta HOPMATUBHMX AKTIB, IKi BPaXOBYBaTU-
MyTb cneuundiky Ti€i UM iHWOT KpaiHW i MOXYTb MiCTUTK Binblw po3wu-
peHul nepenik 0bMexeHb i CaHKuin, nepeabdaveHmx 3a HEBMKOHAHHS
BCTAHOBNEeHUX npasun [152,¢.89].

0. YepeBko 3BepTa€e yBary Ha Te, WO TpaHChepPTHE LiHOYTBOPEHHS
30e6iNblloro BUKOPUCTOBYIOTb BUCOKOPO3BUHEHI AEPXaBU i MEHLUO
Mipoto AepyKaBK, LLO PO3BMBAKOTLCA. Lle NoBM3aHo 3 TUM, WO BinbluicTb
THK 6a3ytoTbCs B pO3BMHEHMX AEPXKABAX, a [epXKaBu, Ki pO3BMBAKOTb-
C$l, €, FONOBHUM YMHOM, MPUMMAOYOHD CTOPOHO0. TaKMM YMHOM, Hecrnpa-
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BeJIMBI TpaHCEPTHI LiHWM NPpM3BOASATb A0 NepekayvyyBaHHA hiHaHCOBUX
pecypciB i3 Apyroi rpynu aepxkas y nepuy, Lo NOpOAXKYE e 6inbwni
poO3pMB B EKOHOMIYHOMY pO3BUTKY [458, c. 94]. Mn BBaxaemo, WO Ta-
KM BUCHOBOK € AMCKYCiIMHUM, OCKiJIbKM HAcnpaBAi, 3 BUKOPUCTAHHSAM
TpaHCc(depTHOro LiHOYTBOpPEHHS iHAHCOBI pecypcu, HaBnaku, nepepos-
NOLINAKTLCS B HU3bKOMOAATKOBI HOPUCAMKLII, TOAI 9K Y BUCOKOPO3BU-
HYTUX AepaBax piBeHb MOAATKOBOIO HaBAaHTAXEHHS, K NPaBuUo, € [0-
CUTb BiYYTHMM, TOMY BOHW HECYTb BTPATU Y 3BI3KY 3 MaHiMNy/OBAHHAM
TpaHCHEPTHMUX LiiH | BXXMBAKOTb 3aX04M LWOAO iX perytoBaHHS i 3axmcTy
BNACHMUX iHTepeciB.

P. MenbHMYEHKO CYWHO 3ayBaXyeE, WO Y BCiX Aep)KaBax CBiTy BU-
HWKNa noTpeba B CNpaBeaIMBOMY BU3HAYEHHI ONOAATKOBYBAHOIO Npu-
6yTKY KOXHOro nigpo3ainy THK, kit Moxe icHyBaTH K y opMi camo-
CTiIMHOI topMAanYHOI 0cobm, Tak i y popMi nocTinHOro npeacrtaBHMLUTBA. B
LinoMy ifes AepXXaBHOro peryntoBaHHSA TpAaHCHEPTHOro LiHOYTBOPEHHS
nonsirae B obMexeHHi cBO6OAM CTOpiH BM3HA4YaTV LOTOBIpHY LiHY, SKa
6 no3Bonsna po3MmBati 6asy ONOAATKYBAHHS 3@ PaxyHOK MaHimnynio-
BaHHS LiHaMu. [1py NpaBOBOMY peryntoBaHHi TpaHCEPTHOTO LiHOYTBO-
pEeHHS MAaeTbCs MpPO onodaTKyBaHHA npubytky Tnx THK, gki MawTb
KOMEpLIMHY NPUCYTHICTb Ha TepuUTOpii AEeKiNbKOX MOAATKOBMX HOpUC-
OVKUin. JepxaBu, 3 SKMX 30iMCHIOETLCS «BiATIK» MOAATKOBUX MAATEXIB,
3auikaBneHi B eheKTMBHOMY MPaBOBOMY peryntoBaHHi TpaHchepTHOro
LiHoyTBOpeHHS. CyTb TAaKOro peryntoBaHHS 3BOAMTLCS A0 TOrO, WO 3 Me-
TOK eeKTMBHOIO OMOAATKYBAHHS AisiNbHOCTI TPAHCHALIOHANbHMUX KOP-
nopauin aep>kaBn BCTAHOB/IOKTb NPABU/IA LLIHOYTBOPEHHS B OnepaLisix
MiX NoB'A3aHNMMK 0cobamMu. Y pasi NopyLLeHHs TakuxX NPaBua NOAATKOBI
3000B3aHHA NNaTHMKIB NOAATKIB MNOBUHHI BYTW nepernsHyTi ynoBHO-
BXXEHUMU AePXaBHUMM OpraHamu [262, c.31-32].

PeryntoBaHHs TpaHChEpPTHOrO LiHOYTBOPEHHS € ACKPaBMM MpUKa-
[OM NO€EAHaHHS dickanbHOI Ta perynaTMBHOI QYHKLIiT NOAAaTKIB. 3 04HO-
ro 60Ky, 3aCTOCyBaHHS BiAMNOBIAHMX IHCTPYMEHTIB 3yMOBJIOE 306iNblUeH-
Ha 633y onofaTKyBaHHS MOAATKOM Ha NPMOYTOK i CNpUSE 3POCTaHHI0
610KETHUX HAAXOOXKEHb, @ 3 iHWOro — 6e3nocepeHbO BNIMBAE HA €KO-
HOMIYHi nNpoLecK, 30KkpemMa Ha GOPMYBaHHS LLiHOBOT NMONITUKK CYOEKTIB
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rocnofaptoBaHHs, 04HMM i3 6a3MCiB SKOT € 3arafbHe MPaBWUO BiIbHOTO
LiIHOYTBOPEHHS, SIKe B LLbOMY BMNAaAKY MEBHOK MipO0 0OMEXYETbCS.

OCHOBHMM iHCTPYMEHTOM peryntoBaHHSA TpaHCHEpPTHOrO LiHOYTBO-
PEeHHS Y CBITOBIV NPaKTULL CTaB MPUHLUMM «BUTATHYTOI pyku». [1paBose
TNIYMAY€eHHS LbOro NPMHLMNY HaBeAeHO B CTaTTi 9 MoaenbHOI KOHBEH-
uii OECP: gKkwo Mk ABOMa acoLiMOBaHUMM (B3AEMO3ANEXHUMM) Nig-
NPUEMCTBAMM B iXHiX KOMepuUiiHMX abo iHaHCOBMX B33aEMOBIAHOCU-
Hax CTBOPHOOTbCS ab0 BCTAHOBOKTLCS YMOBM, BIAMIHHI Bif TUX, LLO
Manu 6 MicLe MiX BOMa He3anexXHUMM NiANpUEMCTBAMMU, TO Byab-KUM
npubyTOK, KOTPUIA 32 BiACYTHOCTI TAKMX YMOB Mir 61 ByTM HapaxoBaHUM
OOHOMY 3 HUX, aJie Yepe3 HasABHICTb 3a3Ha4YeHnX yMOB He ByB MOMY Ha-
paxoBaHWi, MOXe BYTH BKAKOUEHMI Y NPUOYTOK LbOro MignpueMCTBa Ta
BiAMOBIAHWUM YMHOM OMOAATKOBYBAHWIA [26].

Y HactaHoBax OECP 3a3Hava€TbCs, WO NPUHLMM KBUTSTHYTOI PYKu»,
BIAMOBIAHO A0 SIKOr0 MPOBOAMTLCS KOPUTyBaHHS MpUOYTKY 3 MOCUNaH-
HAIM Ha YMOBM, 9IKi 6 CKIANMCA MidK HE3aNEXHUMM NiANPUEMCTBAMM Y MO-
PiBHAHHMX OnepaLiax i 33 NOpPiBHAHHUX 06CTaBUH (TOBTO Y «MOPIBHSH-
HUX HEKOHTPONIbOBAHMX OMepaLLisx»), He CynepeunTb NiaAXoay, 3riaHo 3
akuM unenn THK po3rnsnatoTbCs K oKpeMi cybeKTM rocnoaaproBaHHs,
a He 9K HeBiLEMHI CTpyKTypu ogHOro obegHaHoro cybekta rocnopa-
ptoBaHHA. TakMi Niaxia, Wo FPyHTYETbCS HA CAPUMHATTI YIEHIB rpynu
THK gk caMoCTiMHMX opraHi3auii, Aa€ 3MOry po3rnaaaTv ix HesanexHo
OOMH Bif, OLHOrO, yBara NpuAINAeTbCa XapakTepy onepawini Mix Takumu
YseHaMm, TOMY YMOBM, LLO CKAANUCS MiXK HUMM, BIAPI3HAIOTHCS BifJ, YMOB,
SKi MOXHa 6yno 6 0OTpMMaTH B NOPiBHAHHUX HEKOHTPOJIbOBAHMX Ornepa-
uisx. Takmi aHanis KOHTPONbOBAaHMX Ta HEKOHTPOMbOBAHMX OMepaLin,
KWW Ha3MBAETbCS «aHaNi3 MOPIBHAHHOCTI», € OCHOBOK 3aCTOCYBAaHHS
NPUHLMMY «BUTATHYTOI pyku» [275, c.35-36].

Ha aymky T. CaByeHko, peanizauis NpUHLMUMNY KBUTATHYTOI PYKu»
NpOXOAMTb 33 CXEMOIO, WO nepeabdavyae aHani3a NopiBHAHHOCTI KOHTpP-
0/1bOBAHOI (MAE MicLe MiX aCcoLiMOBaHNMMM KOMMNAHISIMK) T3 HEKOHTPO-
NbOBAHOI (MAE MicCLe MK He3aNeXHUMM KOMNaHisMu) yroa. lNpu upbomy
yroau BU3HaKTbCS NOPIBHSAHHUMM Y pasi BIACYTHOCTI pi3HULLb, SKi MOMn
6 CYTTEBO BMNAMBATM HA MapaMeTpu yrogu, siki 6yayTb MOpiBHOBATUCH
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3riiHO 3 06paHMM METOAOM TPaHCHEPTHOTO LiHOYTBOPEHHS (LiHa, Map-
Xa i T.4.); abo Moxe 6yTM 3pobneHe 0brpyHTOBaHe Ta TOYHE BU3HAYEH-
HS AaHOro BNAuBY ByAb-g9Kkux BigMiHHocTel [380, c.52].

[ns Toro, wob BCTaHOBUTU piBeHb HAKTUYHOT NOPIBHAHHOCTI M NO-
TiM BHECTV BiANOBiAHI 3MiHM Yy BM3HAYEHHS YMOB «BWUTATHYTOI PYKM»
(4v miana3oHy 3HaYeHb TakMX YMOB), HEOOXiAHO NMOPIBHATU XapaKTepu-
CTUKM onepauiv abo 0cobnMBOCTI AiSANbHOCTI NIANPUEMCTB, Ki MOrn 6
BNAMHYTM Ha YMOBM 3aCTOCYBaHHS LbOro NpuHUmMNYy. Jo TakmMx xapakre-
pUCTUK aB0 «PaKTiB MOPIBHAHHOCTI®, IKi MOXYTb OYTW BaXXIMBUMU NpU
BM3HAYEHHI NOPIBHAHHOCTI, BiAHOCATb:

XapaKTepPUCTUKM MaiHa, WO nepenacTbes, abo nocnyr, Wwo Ha-
[AK0TbCs, PYHKLIi, 9Ki BMKOHYIOTb CTOPOHM (BIZMIHHOCTI MixX
KOHKPETHUMM XapaKTEPUCTMKAMM MaiHa abo nocnyr 3a3Buyai
BMNJIMBAOTb, MPUHANMHI YAaCTKOBO, HA Pi3HMLIO Y iX BApTOCTi Ha
BIAKPUTOMY PUHKY);

dYHKLIOHANbHUI aHani3 (B onepauisix MK ABOMA He3anexHu-
MM NiANPUEMCTBAMM BMHAropoaa, K NpaBmo, Bigobpaxkae Bu-
KOHaHI KOXXHWMM 3 MignpueMCTB DyHKLUIi, 6epyyn Ao yBarm BUKO-
PUCTaHi aKTUBM Ta B3ATi Ha cebe pusmkm);

[LOrOBipHi YMOBM 9K 4YacTMHA QYHKLIOHANbHOrO aHanisy (nig
4acC YKNAAaHHA Yrof 3a NPUHUMMNOM «BUTATHYTOI PYKU» Came
[LOroBipHi YMOBM yroau, 3a3Buyan, 6esnocepenHbLO YM onoce-
penkoBaHoO 0OyMOB/HOOTb PO3MOAIA BiANOBIAANBHOCTI, PU3MKIB
i BUTiZ Mi>XX CTOpPOHaMM);

€KOHOMIiYHi 06CTaBUHM CTOPIH (&N LOCATHEHHS NMOPIBHAHHOCTI
NoTpibHO, W06 PUMHKK, HA AKMX HE3ANEXHi Ta acoLiMOBaHI MiA-
NMPUEMCTBA 3A4iMCHIOTb CBOK AiNbHICTb, HE ManW BiAMiIHHOC-
Tel, WO CYTTEBO BMAMBAKOTL HA LiHY, abo wob mMoxnmeo 6yno
3p0OUTM HaNeXHi KOPUIyBaHHS, BPAXOBYHUM HASIBHI BiAMIHHO-
cTi);

BMPOOHMYI CTpaTeriyuHi uini (ctpaterii BefeHHs Bi3HECY MOXyTb
BKJIHOYATM BEMKY KiNIbKiCTb aCMeKTiB AiSNbHOCTI NEBHOro Mia-
MPMEMCTBA, 30KpEMA, iHHOBALii Ta PO3BUTOK HOBOI MPOAYKLi,
CTyNiHb AMBepcMdiKaLii, 3aXMLWEHICTb Bif, PU3MNKIB, OLLiHIOBAHHS

309



Po3zpnin 4. CiToBMI LOCBIA NPAaBOBOrO peryntoBaHHA NOAATKOBOrO NiaaHyBaHHS
Ta NpPOTUAii PO3MMBaHHIO NOAATKOBOI H6a3u

NONITUYHMX 3MiH, BNIMB iCHYKOYOrO i OLLIHKA 3MiH, LLO MIaHYTb-
CS1 4,0 3aKOHOAABCTBA NPO NpaLto, TEPMiH Aii LOMOBNEHOCTEN Ta
iHWi dakTopw) [275, c.47-54].

Kpim akTopiB BU3HAUEHHS MOPIBHAHHOCTI KOHTPOILOBAHOI Ta He-
KOHTPONbOBAHOI Yrof, 3aCTOCYBaHHS MPUHLMIY KBUTSFHYTOI PyKM» Mo-
Tpebye po3yMiHHS TAaKMX acMeKTiB:

- BM3HAYEHHN CYTHOCTI 3AiIMCHEHOI yroaM (OUiHKa NoAaTKOBUMMMU
OpraHaMu KOHTPONbOBAHOI Yroay noBMHHA 6a3yBaTUChb Ha yro-
[i, Lo AiMCHO Mana Micle MiX acol,iMoBaHUMM KoMnaHismu. NMo-
[aTKOBi OpraHu He MOBMHHI 3anuMwaTti 6e3 yBaru AilNcHy yroay
260 3aMiHATHM ii IHWKWMKM yrogamMu, 3a BUHSTKOM 3aCTOCYBaHHS
LLOKTPUH «3MiCT Hag GOpMOLo»);

- OUiHKA OKpeMMX Ta 00€AHaHMX Yrof (4acTo BUHMKAKOTb CUTYa-
Lii, KoM OKpEeMi Yrogy HacTiIbK1 TiCHO MOB$3aHi, WO BOHM He
MOXYTb OYTM a[leKBATHO OLiHEeHi OKpeMo. Y TakoMy pa3i BOHM
MOBMWHHI OLiHOBATUCb Pa3OM 3 BUKOPUCTAHHAM HaMbinbl Big-
noeigHoro Metony abo MeTopniB, 3aCHOBAHMX HA BMKOPUCTAHHI
MPUHLMMY «BUTATHYTOI PYKM»);

— BMKOPWCTAHHS HAabOpy NOKAa3HMKIB ANS 3anNpOBaLXKEHHS NPUH-
LMYy «BUTSFHYTOI pyKm» (Y AE9KMX BUMNALKAX A9 BU3HAYEHHS
BiAMOBIAHOCTI KOHTPONbOBAHOI YroAM NPWMHLMMNY «BUTATHYTOI
PYKu» [OCTaTHbO OAHOro napameTpy (uiHM abo mapxi), ane
iCHY€E TaKox 6arato 06CTaBMH, Yy SKUX 3aCTOCYBaHHA HaMbinbL
BignoBsifHoro Metony abo MeTOAiB BMMArae aHanisy Luinoro
pA4y MOKA3HMKIB OOHAKOBOI 3HAYYLLOCTI);

— BMKOPWCTAHHS OAHMX 32 [eKifbka poKiB (419 MOBHOrO po3y-
MiHHS baKTiB Ta YMOB, LLO BNAMBAIOTL HA KOHTPOJIbOBAHY Yroay,
MOXe ByTM KOPUCHUM BUKOPUCTaHHA AaHMX NOTOYHOrO nepioay
Ta nonepesHix pokis);

- 30MTKOBa [isNbHICTb (haKT NOCTiIWHOT 36MTKOBOI AiANBHOCTI
acoLiMOBaHOI KOMMaHii, y TOM Yac SK TpaHCHaLiOHaNbHa KOpro-
pauiq B LinoMy € NpubyTKOBO, MOBMHEH BYTM [0AATKOBO A0-
CNigKeHUN Ha npegMeT aHanizy 06€KTMBHOCTI TpaHChepTHOro
LiHOYTBOPEHHS);
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- BMJMB AEPXXaBHOI MNOMITUKM (BBAXKAETLCS, WO TPAHCPEPTHI LiHK,
pO3pax0BaHi Ha OCHOBI MPUHLMMY «BUTATHYTOI PYKW», MOBUHHI
KOpWUryBaTUCb i3 BpPaxyBaHHSAM AEPXKABHOrO BTPYYAHHSA: KOH-
TPO/b LiH, KOHTPO/b BiACOTKOBMX CTaBOK, CybCMAYBaHHS NeB-
HWMX CEKTOPiB EKOHOMIiKM, KOHTPO/Ib BANKOTOOOMIHHMX OnepaLii,
AHTUAEMMIHTOBI CaHKLIi i T. 4.);

- HaBMWCHi YyMOBM (iHOAi acouiioBaHa KOMNaHig CBiAOMO BMKO-
PUCTOBYE MEBHI YMOBM yrogm Ans 3abesneveHHs NpubyTKy iH-
Wi acouinoBaHin koMnaHii BcepeanHi THK, siki 6anaHcyroTbes
iHWMMKW NpUOYTKAMM, OTPUMAHMMM B3aMiH Bif LLiEI KOMMaHii);

— BMKOPWCTaHHS MWTHOI BapTOCTi (MPUHLMMA «BUTATHYTOI PYKM»
LIMPOKO BUKOPUCTOBYETLCS MUTHUMM OpraHamMmn 6aratbox KpaiH
L7191 MOPIBHSIHHA BApTOCTi TOBApiB iMNOPTOBAaHMX aCOLLiIMOBaHM-
MW KOMMaHiSIMM Ta BapTOCTi NOAIOHWX TOBapiB, iIMNOPTOBAHMX
He3anexHnMu komnaHiamu) [380, ¢.55] .

3a3HaueHi akTopw i KpuTepii MOXyTb BYTU CBOEPIAHUMMU OPIEHTU-
pamMu Ans NiANPUEMCTB, SKi 34IACHIOTb KOHTPONbOBAHI onepaLii npu
NpoBeAeHHI eKOHOMIYHOro Ta iHAaHCOBOro (y TOMy YMCAi 1 MOAATKO-
BOr0) NAaHyBaHHSA. Ha Hawy Aymky, Lie Ha eTani nonepefHbOro nna-
HYBaHHS OOLINbHO, 30KpeMa, NpOaHani3yBaTM HASABHICTb AOCTATHLOI
iHpopMaLii Npo HEKOHTPONbOBAHI onepaLii 3 aHanoriYHMMM TOBapaMm
yu nocnyramu onsa 3abesneyeHHs NOPIBHAHHOCTI 3 BNACHMMM KOHTpPO-
NbOBAaHMMM onepauisgmu, Wo 3abesneyntb GopMyBaHHSA TpaHChEPTHOI
LiHW y BIANOBIAHOCTI 3 MPUHLMMOM «BUTSTHYTOI PYKM», @ TAKOX MOXKJIN-
BiCTb Y MalbyTHbOMY, Npu NOTpebi, LOKYMEHTANbHO MiATBEPAMTU TaKy
BiANOBIAHICTb.

[ng pO3yMiHHA 3HAYEHHS 3aCTOCYBAHHA MPUHLMNY <KBUTArHYTOI
PYKu» B peryntoBaHHi TpaHchepTHOro LiHOYTBOPEeHHS HeobxiaHo Ao-
CNignMTN, YoMy CaMe Uel npuHuMn BOyB y34TMI 332 OCHOBY CBIiTOBOH
CNiNbHOTOH, SIKi MepeBaru i HefOMIKM MOro 3aCTOCYBAHHS.

Ha pymky T. CaB4yeHKO, OCHOBHA MpMYMHA 3aNpoBaf)KEHHS KpaiHa-
Mu-yneHamu OECP Ta iHWKMMM KpaiHaMKM MPUHLUMNY KBUTSFHYTOT PyKU»
nonsgrae B HeobxiAHOCTi piBHONPaBHOro TpakTyBaHHa THK Ta He3anex-
HMX KOMMNaHiN, WO Yy CBOK Yepry 3abe3neyye piBHY KOHKYPEHLIiO Mix
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Pi3HUMM BUAAMM FOCMOAAPHOOYUMX CYDEKTIB Ta CNPUSIE POCTY MiXXHAPOL-
HOi TopriBni Ta iHBecTMLin. Lle npuHuUMn Moxe edeKTMBHO BMKOPUCTO-
BYBATUCb Y BiNbLLOCTI BUNAAKIB, ane iHKONM iCHYHOTb TPYAHOLLI 3 MOro 3a-
NPOBAXXEHHSIM Yepes3 CKNafHICTb B OTPUMaHHI HeobxiaHoi iHpopMaLii.
MpUHUMN KBUTATHYTOI PyKW» peanisyeTbCs Yepes NOPiBHAHHS AisbHOCTI
He3aNeXHMX Ta acoLiMoBaHMX KOMMAHIN, WO y CBOK Yepry nepenbavae
HeoOXifHiICTb OTpUMaHHS 00€EKTUBHOI iHOpMaLii Woao [isSAbHOCTI He-
3aNeXHMUX KOMMaHin. 3 iHWoi cTopoHu, y nokymeHTtax OECP Big3Hava-
€TbCH, WO TPaHCdepTHEe LIIHOYTBOPEHHS HE € TOYHOK HAyKOH i moTpe-
6ye BMpPOONEHHS MEBHMX HABMKIB BEAEHHS [Hianory MixX noaaTkoBOH
aAMiHicTpauieto Ta nnaTHMKoM nopatkis [380, c.53-55]. Haronowyetbcs,
WO el NPUHLMN He BPAaXOBYE NOAATKOBI YMHHMKM Mif, YaC NPUAHATTS
€KOHOMiYHMX piweHb [275, ¢.36]. Pa3oM 3 TMM, MM BBAXKAEMO, LLO NONpH
3aCTOCYBAHHS MPUHLMMY KBUTATHYTOI PyKW», MOBHICTIO BMK/OYATU Bpa-
XYBaHHS NOAATKOBMX HACMIAKIB MPU NPUMHATTI AiNOBMX pileHb y cdepi
TPaHCKOPAOHHOro Gi3HeCy HEMOX/MBO, af)Ke HEe3BaXaluu Ha cnpobu
nepeHeceHHs NMOKa3HMKA MaKCMManbHOI peHTabenbHOCTi Yepe3 Mexa-
Hi3M (OpMYyBaHHS BiAMNOBIAHWMX TPAHCHEPTHMX LiH, IKMM 3HAYHOK Mi-
poo 0OMEXYETbCS MPUHLUIMOM KBUTATHYTOIT PYKM», ICHYE YMMANO iHLLMX
iHCTPYMEHTIB NOAATKOBOrO MAaHyBaHHA, NPO SKi MM roBOpWAM B none-
pefHix Niapo3ainax, Ha gKi Lewn NpUHUMN BUPILWAbHOMO BMUBY HE MAE.

Cepen OCHOBHWMX HeQONiKiB 3aCTOCYBAHHA MPUHLMMY «BUTATHYTOI
PYKMW» HA3MBaTbCA Taki: 1) BiH He 3aBXAM BpaxoBye edekT MacwTabyTa
B33aEMO3BI3KM MiX pi3HUMM BUAAMM AiSNbHOCTI, SKi iCHYIOTb B iHTErpo-
BaHMX rOCNOAAPCbKMX CTPYKTYpaxX; 2) 34iIMCHEHHS MiXK acOLiMOBaHUMMU
niANPUEMCTBAMM OMepaLii, IKi MOXYTb HE 34,iACHIOBATUCS HE3ANIEXHMU-
MM NiANPUEMCTBAMM Y 3BK3KY i3 cneundiko BUPOOHUYOi HeOOXiaHO-
CTi; 3) y pe3ynbTaTti 3aCTOCYBaHHS MPUHLMMY KBUTSTHYTOI PyKU» (K ANS
NNaTHMKa NOAATKIB, TaK i AN9 NOAATKOBMX OPraHiB 3pOCTA€E HaBaHTa-
YKEHH$ WOA0 agMiHICTPaTUBHUX BUTPAT, MOBM3aHMX 3 OLLIHKOK 3HAYHOI
KiNIbKOCTi | BUAIB MiXXHAapOAHWX onepaLii; 4) iCHylOTb TPYAHOLLI B oaep-
XaHHi afekBaTHOI iHDopMaLii Ans aHanisy i NopiBHAHHSA [275,c.36-37].

[onpu HasBHI HEQONIKM | CKNAAHICTb Y 3aCTOCYBaHHI, MPUHLMM «BU-
TATHYTOI PYKM» CMPUSIE AOCATHEHHIO HEOOXigHOro 6anaHcy iHTepeciB Mix
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NNaTHMKaMM NOLATKIB i LepXKaBO, OCKiNbKM 3abe3nevye cnpaBeannmsi,
PVHKOBI Baxkeni po3noginy npubyTky Ta 3anobira€ WTy4yHOMY BUKPUBIIEH-
Ht0 6a3u ONoAaTKYBAHHA NOAATKOM Ha NpMBYTOK. BU3Hatoun HeobxiaHiCTb
noganblioi poboTH Hag, yAOCKOHANEHHSIM LbOro MPUHLMMY, CBITOBE CMiB-
TOBapUCTBO He BMPOBMNO SKOiCb MPUIAHATHOI anbTePHATUBM, TOMY AOrO
3aCTOCYBaHHS PO3MNSAAETLCS K PE3yNbTaT MDKHAPOAHOIO KOHCEHCYCY, a
MOPYLIEHHS NMPUHLMNY — SK NOPYLIEHHS MiDKHApOAHMX AOMOBNEHOCTEN.
Hesiki daxiBui Sk ansTepHATMBY NPOMNOHYHOTh TaK 3BAHMIM METOL PO3MOLi-
Ny 3aranbHoro npubyTky rpynu THK Mix i acouinoBaHMmu nigpo3sainamm
3a 3a34anerifb BU3HaYeHO GOpPMyNok. Moro NpUXMAbHUKK 3BEPTalOTh
yBary Ta Te, WO BiH MPOCTiWMIA i BinblW 3pO3yMiNMI SK AN NNATHUKIB
nopaTtkie, Tak i Ans NOAATKOBMX OpraHis, MpOTe BOHW HE BPaxOBYHTb,
O NPM LbOMY HE YCyBatTbCS MOBHOK MipOK PU3MKM MOABIAHOMO OMo-
[LaTKyBaHHS1, BiH NPOBOKYE PO3OIKHOCTI MiX Pi3HMMM KpaiHaMu Woa0
3aCTOCYBaHHS pi3HMX baKTOpiB, SKi BKAKOYAKOTLCS Y GopMyny po3noainy
npubyTKy. Y HactaHoBax OECP y LbOMy KOHTEKCTI BKa3aHo, WO nepexig
[0 CUCTEMW PO3MNOAINY 3aranbHOro NpubyTKy 3a GOPMYIOK MOBK3aHMM
3 BEJIMYE3HMMM MONMITUYHMMM Ta aAMIHICTPAaTUBHUMM TPYLHOLLAMM | BU-
Mara€ Takoro piBHS MiXKHapOLHOrO CMiBpOBITHMLUTBA, KM abCONMOTHO
HepeanbHO o4ikyBaTH y chepi Mi>KHAPOAHOro onoaaTKyBaHHS. Kpim Toro,
He Bpax0BYHOTbCS PUHKOBI (PaKTOPK, BaNOTHI KypCW, 3pOCTaHHS BUTPAT Ha
BeAeHHS koHconiaoBaHoro obniky B THK [275, c.42].

[ns 3ab6e3neyeHHs MexaHi3My 3acTOCYyBaHHS MPUHLMMY KBUTSTHYTOI
pYyku» po3pobneHi MeToam TpaHCchepTHOro LLiHOYTBOPEHHS, 33 A0MOMO-
ror SKMX BigOYBAETbCS aHaANi3 Ta MOPIBHSHHA TpaHCPepTHMX WiH. Cnig
Haron0CKTH, WO, NOMpPU CKNALHICTb Ta iHOAI CynepeYHicTb y ix 3acTocy-
BaHHI, BKa3aHi MeEToAM y NepeBaXHil 6inblIOCTI KpaiH 3aKkpinieHi HopMma-
TUBHO | € MPUKIAAOM BCTAHOBMIEHHS MPaBUA rPU, 5IKi, B LLiNOMY, 3p03yMini
SK NAaTHUMKAM NOAATKIB, TaK i NOAATKOBMM OpraHaM, a Npu BUHUKHEHHI
CyrnepeyokK CyA MOXe BUPILIMTM CMip HAa OCHOBI BCTAHOBJIEHMX MPaBOBUX
HOPM i BU3HAUUTV NpaBM/bHE NPaBO3acToCyBaHHs. BoaHouac, npu 3acro-
CyBaHHi Cyn,0BUX LOKTPUH, Ki Bynn NpoaHani3oBaHi HAMK B nonepeaHix
po34inax, Taka HOpMaTMBHA pernameHTalis BiACYTHS, WO CTBOPIOE npa-
BOBY NPOrasiMHy i HEBM3HAYEHICTb. TOMY, NPW MOPIBHSIHHI IHCTPYMEHTIB
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NPOTUAIT 3I0BXXMBAHHIO MPABOM MpW 3A4iIMCHEHHI MOAATKOBOIO NaHyBaH-
HS$, peryntoBaHHs TpaHCHEPTHOro LLIHOYTBOPEHHS Ha CbOrOAHI Ma€ BinbLy
BMCOKY NPaBOBY NEriTUMHICTb, HXX 3aCTOCYBAHHS CYAOBUX AOKTPUH.
Bubip metoay TpaHchepTHOro LLIHOYTBOPEHHS 3aBXAM HALLINEHWUIA Ha
BM3HAYEHHS HaMbiNbLl LOPEYHOro MeToAy ANS KOXXHOr0 OKPEMOro BUMNaa-
Ky. 3 LLi€r0 MEeTO0 B NpoLieci BiAbopy HeobxifHo 6paTh [0 yBaru BianoBia-
Hi cunbHi Ta cnabki ctopoHn meTopiB, Bu3HaHuMx OECP; nopeyHicte MeTomy
3 TOYKM 30py NPUPOAM KOHTPONBbOBAHOI OMepaLii, BUSHAYEHOI, 30KpeMa,
3a AONOMOror yHKLLIOHANbHOrO aHanisy; HasBHICTb HaAiMHOI iHdhopMa-
Lii (30KpeMa Lwoa0 HEKOHTPOIbOBAHMX 03HAK MOPIBHAHHOCTI), HE0OXiAHOT
[LNS 3aCTOCYBaHHA 06paHoro MeTony Ta/abo iHWMX MeToLiB; CTyneHs no-
PiBHSHHOCTI MiX KOHTPO/IbOBaHMMM Ta HEKOHTPO/IbOBAHUMM ONepaLisiMu,
BK/IHOYAKOYUM HAAIMHICTb KOPUTYBaHb WOAO0 NOPIBHSHHOCTI, IKi MOXYTb 3Ha-
[0BUTUCS ANS YCYHEHHS ICTOTHUX Pi3HMLb MiX HUMM [275, €.65].
T. CaBUYEHKO CTBEPOXKYE, LLLO BCi METOAM TPAHCHEPTHOrO LiHOYTBOPEH-
H$, SKi BU3HadveHi B HactaHoBax OECP Ta 3akpinneHi 3akoHOA4aBYO, MOXKHA
pO34iNUTK Ha Tpy rpynu. [pyna TpaamUiMHMX METOLIB CKNAAAETbCS 3 TaKUX
MEeTOZiB: MOPIBHAHHOI HEKOHTPOJIbOBAHOI LLiHM, LLiIHM Nepenpoaaxy, BUTpa-
M NoC. Y KOXKHOMY 3 3a3Ha4YEeHMX METOAIB Y NOBHOMY 06CS3i BUKOPUCTO-
BYETbCS MPUHLMIM KBUTATHYTOI PYKM», ane Hanbinbw NOCNiLOBHO BiH 3a-
NPOBAaMXYETbCS B METOAI NOPiBHSHHOI HEKOHTPOIbOBAHOI LiHK [380, c.54].
Ha nymky O. YnaHeHko, MixHapoaHumu npasunamm OECP ctocoBHO
TpaHCEepPTHOro LiHOYTBOPEHHS nependayeHo BUKOPUCTAHHS KOMNaHi-
MM MEeTOAIB 3riAHO 3 iX MpiopuTeTHICTIO. Tak, 33 YMOBU MOXJ/IMBOCTI
BMKOPUCTaHHS, B NePLUY Yepry, HAAAETbCS NepeBara MeToAy NopiBHAb-
HOi HEKOHTPONBbOBAHOI LiHM, ab0 aHanorie npogaxy. Y pasi akwo nnat-
HWK MOAATKIB BUKOPUCTOBYE IHLIWIM METOA, BiH MOBUHEH apryMeHTyBaTH,
4YOMY BiH BBa)KA€E MeTO[ MOPiBHANbHOI HEKOHTPO/IbOBAHOI LiiHW He3a-
CTOCOBHMM [N19 aHANi3y KOHTPOAbOBaHoi onepadii [430].
t0. KpacoBcbka Haronowye, wo meton TpaHChepTHOro WiHOyTBO-
peHHS 0BMPAETLCS 3 ypaxXyBaHHSAM TaKUX KpUTepIiB:
1) xapakTep rocnofapcbkoi onepauii yepes 34ilMcHeHHs i QyHK-
LiOHaNIbHOro aHanisy (aHani3 akTMBIB Ta PU3MKIB, LLO 3aisHi B
onepawii 3 TpaHCPEPTHO LLIHO);
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2) aHani3 HasIBHOCTI MOBHOI Ta AOCTOBIpHOI iHdOpMaLii, HeobXia-
HOI 4119 3aCTOCYBaHHS TOrO YM iHWOro MeToay TpaHcepTHOro
LiHOYTBOPEHHS;

3) 060BI3KOBE BM3HAYEHHS CTyMeHs 3iCTaBHOCTI MiX onepawlisamm
MOB'A3aHMX Ta HEMOB'A3aHUX 0OCib;

4) nig yac BMbopy MeToay 3a MOX/IMBICTIO 3aCTOCYBAHHS i METO-
[y NMOPIiBHANBbHOI HEKOHTPO/IbOBAHOI LLiHM, @ TAKOX Oyab-SKOro
iHWOro MeToAy BiAAaBaTH nepesary MeTody MOpPiBHANLHOI He-
KOHTPONbOBaHOI LiHM [230,c.116].

MeTog, NopiBHAHHSA HEKOHTPOMbOBAHOI LiHW MOPIBHIOE LiiHY, Hapa-
XOBaHy 32 MallHO YM NOCNYru, MepefaHi nif 4ac KOHTPOAbOBAHOI one-
pauii, Ta WiHy, HApaxoBaHy 3a MalHO YM NOCAYrK, NepeaaHi nig Yac He-
KOHTPO/JIbOBAHOI OnepaLiv 3a NOpiBHAHHWX 0O6CTaBMH. SKLLO MiX ABOMA
LiHaMK icCHye Oyab-fika BiAMIHHICTb, Le MOXe CBiZuMTM Mpo Te, WO
YMOBM KOMEPUiNHUX Ta (iHAHCOBMX B3AEMOBIAHOCUH ACOLIMOBAHUX
NiANPUEMCTB He BiAMNOBIAAIOTb MPUHLMMY «BUTATHYTOI PYKM», Ta MOXeE
BMHUKHYTU HEOOXiQHICTb 3aMiHUTM LLiIHY Y KOHTPOJIbOBAHIM onepaLii Ha
LiiHY 3 HEKOHTPONbOBAHOI onepauii [275, c.70].

P. MenbHMYeHKO 3BepTaE yBary Ha Te, WO KOMepLiiHi Ta diHaHCo-
Bi YMOBM aHaNOriyHMX onepain Mix HenoBs3aHMMK 0co6aMm MOXYTb
6yTW BM3HAHI KOHTPONOYMMM OPraHaMm 3iCTaBHUMM TiNIbKM 33 YMOBM,
WO BiAMIHHOCTI Mi>XK HUMW HE MalTb iICTOTHOrO BM/IMBY HA PE3ynbTaTH
onepawin abo X MOXyTb OYyTH YCYHEHI LLASIXOM KOPUTYBaHHS YMOB (pe-
3yNbTaTiB) 3iCTaBHUX UM KOHTPONbOBAHMX onepauin. [pu ubomy Bap-
TO 6paTi [0 yBaru, WO HA Pi3HUX PUHKAX MOXYTb BYTW Pi3Hi LiHK, WO
BiANOBIAAIOTb NMPUHLMMY «BUTATHYTOI PYKWM» HABITb WOAO onepauin 3
aHanoriyHMMM ToBapamu (pobotamu, nocnyramu). Bpaxosyrouu ue, ons
06EKTMBHOIO 3iCTaBNEHHS NOTPIOHO, W06 PUHKU, HA SKMUX HE3aNEeXHI Ta
NnoB'a3aHi 0cobu 3MiMCHIOTb CBOIO AiSNbHICTb, HE MasiM BiAMIHHOCTEN,
SIKi CYTTEBO BMJIMBAOTb Ha LiHY [262, ¢.54-55].

Sk Haronowye §. PoMaHuyk, MeToa, NOpiBHSANbHOI HEKOHTPOIbLOBA-
HOI WiHM, HA Nepwwuit Nornaa, 343a€TbCs HaMbINbW NPOCTUM METOAOM i
METOAO0M, KM MOoxe ByTK 3aCTOCOBAHMIM NPAKTUUYHO B KOXXHOMY BMNaA-
Ky. KpiM Toro, nepeBaroto Liboro MeToay € MOXIMBICTb HaAATV HaMbiNbL
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TOYHWUIM pe3ynbTaT. TakoX A0 nepeBar Moro MOXHa BigHECTH Te, WO AN
3aCTOCYBaHHS LLbOrO METOAY MOX/MBO 3HAWTW NiMlLe OfHY onepaLito,
SKY MOXHa nopiBHATM. OgHaK y MiXKHAapOAHIM NpakTuLi Ler MeTopn, 3a-
CTOCOBYETLCS He TaK YacTo, TOMY L0 AN NepLIOro MeTo4y BUMOra Wwoa0
XapaKTepucTUK ToBapiBg, pobiT (Mocnyr) € Haa3BMuaiitHO cysopoto. Moro
MOXHa 3aCTOCOBYBATM TiflbKM 3@ YMOBM, O TOBapu, poboTu, Nociyru
6yayTb iAEHTUYHMMM ab0 OOHOPIAHMMMU, NAOC We M KOMepUirHi Ta @i-
HaHCOBI YMOBW NpOBefeHHs onepauii MoBMHHI 36iratucsa [371].

HactynHuin metop — meToa uwinm nepenpogaxy. O. YnaHeHko cTBep-
[DKYE, WO 3aKOH Ta MiXKHAapOoAHa MpakTMKa WOro BUKOPUCTaHHS nepea-
6aya€ 3aCTOCyBaHHS METOAY LiiHM Nepenpoaaxy BiAHOCHO L0 onepaLin,
y IKMX TOBap KYMyeTbCs B MOBA3aHOi 0Cc0bM, a MOTIM NepenpoaaETbCs
Henoes3aHMM ocobam 6e3 icToTHOI Moamdikauii camoro ToBapy. Lle
HaMbiNbL 3aCTOCOBHMI MeToA 419 aHaNi3y peHTabenbHOCTi AncTpmb’io-
TOpiB 3 0OOMEXEHUM PU3MKOM, WO NPEACTaBASAOTb MiXXHAPOAHI rpynu
KOMMaHiM y Aepxasi Ta € Hanbinblw po3noBclofxeHo bizHec-Moaen-
o [430]. Ha aymky T.CaBYeHKO, OCHOBHWMM MapaMeTpoM LbOro MeToay
BMCTYMA€E MapXa LiHM nepenpoaaxy, caMe 3a UMM napaMeTpoMm npo-
BOAMTLCS aHaNi3 MOPIBHAHHOCTI HEKOHTPONbOBAHOI yroaum. BianosigHy
MapXy LiiHW Nepenpoaaxy Hannerwe BU3HA4YMTH, KoK NepenpoaaBeLb
He 30inbLIye foAaHY BApTiCTb MpoayKTy. HaBnaku, konu nepenpoaaseLb
[00MNpaLboBYE KYMNJEHWI Y acoLii0OBaHOI KOMNaHii NpoayKT, CTBOPto-
Ho4UM Binbll CKNAGHUM Ta LOPOTUIM MPOAYKT, 3aCTOCYBAHHS METOAY LiHM
nepenpofaxy 3Ha4yHo ycknagHwerbea [380, c.55].

K. CraciHeBMY, aHani3ytoun MeToq, «BUTPATM M/KOC», BKA3YE Ha Te,
WO BiH CKNAJAETbCS 3 MOPIBHAHHA HaLbOaBKM Ha BUTPATW, MOHECEHI
npsiIMO YW OnocepenKOBaHO Mif 4Yac NOCTaBkM ToBapiB (pobit, mocnyr)
y KOHTPO/bOBAHIM onepawii, 3 HaAOABKO Ha BMTPATW, MOHECeHi nps-
MO 4M OnocepefKOBaHO Mif Yac NocTaBku ToBapis (pobit, nocnyr) y 3i-
CTaBHIM HEKOHTPONbOBaHIM onepadii. BiH Moxe 3actocoByBaTucs nig
4ac: BUKOHAHHA pobiT (HagaHHa nocayr) ocobamu, gki € NOBA3aHUMMU
3 OTpMMYyBayaMM pe3ynbTaTiB Takux pobiT (mocnyr); peanisauii ToBa-
piB, cMpoBMHM abo HaniBdabpukaTiB 3a A4OrOBOpPaMM MiX NOBA3aHU-
MM ocobamu; peanisauii ToBapiB (pobit, nocnyr) 3a LOBrOCTPOKOBUMM
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[LOroBOpamMu (KOHTpaKTaMm) Mix noea3aHnMmu ocobamu [402, c.174]. 1.
PoMaHuyk BBaXae, WO METOA «BUTPATM MJIOC» MOXHA 3aCTOCOBYBATH
[l0 TUX OMnepaLin, y SKUX iCHYE NPSMUIA B3AEMO3BA30K MiX COBIBapTICTIO
i oTpMaHuM npubyTkoMm. Ller meToa AoUiNbHO 3aCTOCOBYBATM BMPOO-
Hukam. OgHak, HanexHy yBary Npu NoLyKy NOpPiBHAHHUX onepawin cnig
npuainuTM TMM Qaktopam, ki 6es3nocepefHbO BMIMBAKTb HA PO3MIp
cobiBaprtocTi. Takumu dakTopamMu Ans METOLY «BUTPaTW NAC» 6yayTb
BMKOPWCTAHI Y BUPOOHUUTBI aKTMBM, NEPCOHaN, pU3nKK, aki Bepe Ha
cebe ctopoHa [371].

Y pasi, SKLWO Np1 BUKOPUCTAHHI TPagMLIMHUX METOLIB BUMHMKAKOTb
00EKTMBHI CKNafHOLWi, 30KpeMa BiACYTHICTb a0 HenOCTaTHICTb Heob-
XiZHOI iHpopMaLii Ans NOpiBHAHHS, MOXe 3aCTOCOBYBATMUCS Apyra rpy-
na MeTopiB, a caMe: MeToau NpubYTKY Bifg yroam, posnoginy npubyTky
Ta uMCTOi Mapxi Big yroan. [1ns MOXAMBOCTI iX BUKOPUCTAHHS MAATHUKY
NoAaTKiB HEOOXiAHO OBI'PYHTYBATU HEMOXK/IMBICTb 3aCTOCYBAHHS TPALM-
LiMHUX MEeTOAB.

0. YnaHeHKo 3aMa€ No3uLito, L0 METOA, YUCTOro NpUbYTKY (Mapxi)
€ HanbinbLW YHIBEPCANbHUM i LUMPOKO 3aCTOCOBYBAHMM METOAOM Ta MO-
NATAE B 3iCTaBMEHHI YMCTOi peHTabenbHOCTI, WO AOCAraETbCS NAAaTHUKOM
noaaTKiB B KOHTPOJIbOBAHIM onepaLii, 3 pPUHKOBUM [iana30OHOM 3HAY€Hb
YUCTOi peHTabenbHOCTI He3aneXHMX KOMMaHIin, WO A0CAratoTbCs HUMMU
B 3iCTAaBHMX onepauisix. YHiBepCanbHiCTb LbOro METOAY NOJNIraE B TOMY,
WO MOKa3HMK onepauiiHoro npubyTky (36UTKY), SIK NpaBmMno, HaKbiNbLL
NMoBHO Bif0bpaxkae dhiHaHCOBMI pe3ynbTaT Bif onepaviiHoi AisbHOCTI.
TakoX uLer NOKa3HMK MaKCMManbHO BPAaXOBYE MOX/MBI BIAMIHHOCTI B
006/1iKOBMX MONITMKAX AOCNIAXKYBAHOI KOMMNAHIi i 3iCTaBHMX KOMMAHIW.
Y CBOW uepry, MeTog, po3nofiseHHs NpubyTKy € HaMMeHL 3acTOCOBY-
BaHMM Y CBITOBIM NMpaKTULi aHani3y TpaHcdepTHOro uiHoyTBopeHHs. [1o
LbOro MeToAy MAaTHMKM MOAATKIB BAAIOTLCS TOAI, KOMIM KOHTPOIbOBA-
Ha onepauis HaCTiNbKM B3aEMOMOBA3aHa 3 iHWWMKM onepauisaMu, ki
Li CTOPOHM TAKOX 3A4,iACHIOKTb, O HEMOX/IMBO BM3HAYUTU ii BHECOK Y
CYKYMNHY peHTabenbHiCTb CTOpiH. TaKOX MeTon po3nomineHHs npubyTky
3aCTOCOBYETLCS TOAI, KOMM Y BAACHOCTI 060X CTOPiH 3HAXOAATbCS HEMA-
TepianbHi aKTUBM, WO iICTOTHO BM/MBAKOTb Ha LiiHOYTBOPEHHS. pukna-
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[LOM CMTyaUii, B SKiM AoLinbHMM Byae 3acTOCYBaHHS CaMe LibOro MeToAY,
MOXe OyTu cninbHe BUMPOOGHUUTBO OyAb-IKOrO BMCOKOTEXHONIOTYHOMO
NpoAyKTy KinbkoMa KomnaHiamu [430].

[eTtanbHO MeToaM TpaHCdEPTHOro LiHOYTBOPEHHS, MepeBaru Ta He-
[ONiKKM iX 3aCTOCYBaHHSA BM3Ha4YeHi y HactaHoBax OECP, ski € 0OCHOBHMM
[xepenom ang ix aHanisy [275].

HeobxigHO Haronocutu, Wwo npaBo BMOOPY KOHKPETHOro MeTody
TpaHChEPTHOro LiHOYTBOPEHHS 33 3arajlbHUM MPaBUJIOM 3a/IMLIAETHCS
3a NNaTHMKOM nopaTkis. pu LbOMyY, B NpoLeci peryntoBaHHS TpaHC-
(depTHOro LiHOYTBOpPEHHS 060BM30K A0Ka3yBaHHS HEOBrPYHTOBAHOCTI
3aCTOCYBaHHS KOHKPETHOIO METOAY, @ TaKOX HEeBiAMOBIAHICTb TPaHC-
hepTHUX LLiH NPUHLUMMY KBUTSTHYTOT PYKM» NOKNAAAETLCSA HA NOAATKOBI
OpraHu, Wo BiAMNOBiAAE 3araibHMM 3acaaM NoAaTKOBOro npasa. Pazom
3 TUM, TaKUM Nigxia He 03Ha4aE, Wo NNaTHUK NOoAaTKIB MOBHICTHO 3Bifb-
HeHW BiA 000BA3KIB AOKYMEHTANbHOrO NiATBEPAKEHHS BiANOBIAHOCTI
nmoro TpaHchepTHMX LiH, a BCs poboTa 3i 36opy Ta aHanisy iHdopmauii
[ON9 MOPiBHAHHSA MepeknafaeTbCsa Ha NOAATKOBMI opraH. | HacTaHoBa-
mMu OECP, i BHYTpilWHIM 3aKOHOAABCTBOM BaraTboX KpaiH nepepnbave-
HO HeobXiZHICTb NiAroTOBKK, 36epiraHHs Ta y pasi NnoTpebu — HagaHHS
NofaTKOBMM OpraHaM AOKyMeHTauii 3 TpaHChepTHOro LiiHOYTBOPEHHS,
sKa MiCTUTb iHpopMaLito, HeOOXiAHY AN aHaNi3y Ta NOPIBHAHHS TPaH-
ChepTHUX LiH NPUHLMMY «BUTATHYTOI pyku». Taka AOKYMeHTauia dop-
MYETbCA | 306epiraeTbCs y 3py4HOMY An9 NAaTHMKa nomatkie opmari,
36ip Ta 06pobka Takoi iHhopmMaLii He MOBMHHI ByTM 0BTXKIMBUMM Ta
HagMipy BMTPAaTHMMM OAS NAAaTHMKA nogatkis. [Topatkosi opraHu He
MOBMWHHI 3/TOBXXMBATM BUMOramMu A0 AOKYMEHTaLii 3 TpaHcepTHOro Li-
HOYTBOPEHHS, NPU HAABHOCTI MOXIMBOCTI CaMOCTIAHO OTPMMATU Heob-
XiZHY iHbOpMaLito 3 LOCTYNHUX AKepen,y TOMY YUCAi B MOPAAKY OBMiHy
iHpOpMaLLi€0 33 3aMMTOM YM aBTOMATMYHO Bif, YPSAAIB iHWMX KPaiH, Ha
NNaTHMKA NOAATKIB He CNif nepeknanati BiAnoBiaHi 060BM3kKu. Bnac-
He, NNAaTHUK NOAATKIB CaM MOBMHEH ByTU 3auiKaBeHUI y TOMY, Wob y
npoLeci aHanisy Moro 3BiTHOCTI Y/ NPOBELEHHI NepeBipKN AOTPUMAHHS
BMMOT 3aKOHOAABCTBA NPO TpaHCchepTHe LiHOYTBOPEHHS BiH MaB MOX-
JIMBICTb OBIPYHTYBATU piBEHb TPAHCHEPTHUX LiH Ta YHUKHYTU 3aMBUX
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CynepeyokK 3 NoAaTKOBMMM OpraHaMu, a TakoX J04AaTKOBUX NOAATKOBUX
30008B%3aHb Ta WTpadis. Biatak, niarotoBky TpaHCchepTHOT AOKYMEHTA-
LiT 34IMCHIOKTb MPAKTUYHO BCi NIATHWUKMK, IKi NPOBOASTb KOHTPObOBAHI
onepauii. BpaxoBytoun cyTTEBY CKNAAHICTb PeryntoBaHHS TpaHcdepTHO-
ro LiHOYTBOPEHHS, A0 MiAroTOBKM TpaHCHEPTHOI AOKYMeHTaUii 3anyya-
I0TbCS BUCOKOKBanidikoBaHi daxisLi, SKi cnewianisyrotbcs B Uik cdepi.
Lle obyMoBNeHO e 1 TUM, WO KOXEH BMA roCnofapCbKux onepaLin
Ma€ CBO cneumndiky, pi3Hi BUAM TOBAPIB Ta MOCAYr MAKTb Pi3HI PUHKK
30yTy, HasiBHA 3HA4Ha KiNbKiCTb HaKTOpiB Ta 06CTaBMH, SKi NOTPebyHTh
LOCNIIKEHHSI Ta BPaxyBaHHS, TOMY MpuM MigrotoBLi TpaHCPepPTHOI A0-
KYMEHTaLlii BApTO YHMKATU BUKOPUCTAHHS 3arasibHUX Ta YHiBEPCANbHUX
WabnoHiB, AKi He BpaxoBYHTb Creuudiki Ta 0Co61MBOCTEN KOHKPETHUX
KOHTPOJIbOBaHUX OMnepaLiv.

Y HactaHoBax OECP MictaTbcs neBHi 3aranbHi OpiEHTMPMU, SKi MO-
XyTb BYTWM BMKOPMUCTaHI ANg NiATOTOBKM TpaHC(epTHOi AOKyMeHTaLii.
3a3HayeHo, Wo ANs aHasi3y, Wo NpoBOAMTLCS BiANOBIAHO A0 NPUHLMIY
«BWUTATHYTOI PyKu», NOTpibHa iHPOpMaLia Npo acouioBaHi NignpueM-
CTBa, WO HepyTb y4yacTb Y KOHTPOAbOBAHMX OMepauiax, Npo onepaii,
WO MepeBipsaTbCs, BUKOHYBaHI GyHKUIi; iHQopMaLis, oTpuMaHa Big
He3aneXHUX NiaNpUEMCTB, WO 6epyTb y4acTb B aHANOTIYHMX OnepaLisX.
Y KOHKpeTHMX BMnafakax TpaHChepTHOro LiHOYTBOPEHHS MOXe BUSIBU-
TMCS KOPUCHWMM MOCUMNAHHSA Ha iIHDOPMaLLito, MOBA3aHY 3 KOXXHUM acoLli-
MOBaHMM MNiANPUEMCTBOM, 3a4iHUM Yy KOHTPO/IbOBAHMX Onepauisx, Wwo
pO3rNaAaTbCS, HANPUKAAL: ONMUC FOCNOAAPCLKOT AiSNbHOCTI; CTPYKTYpa
opraHisauii; BiZHOCMHM BnacHocTi BcepenmHi rpynu THK; obcar peani-
3auii i pe3ynbTaTv AiSNbHOCTI 33 OCTAHHI KifbKa POKiB, WO NepeaylTb
onepadii; obcar onepauin nnaTHMKA NOAATKIB 3 iIHO3EMHUMMM acoLilio-
BaHWMM MiANPUEMCTBAMM, HaNnpuKnaa, obcar peanisauii ToBapHo-maTe-
pianbHUX 3anacie, 06car Nocayr, Wo HagaKTbCs, OpeHaa MaTepianbHUX
aKTMBIB, BUKOPUCTAHHA Ta Nepefada HeMaTtepiasibHOro MarHa, NPoLeH-
TV 3a no3ukamu [275,¢.221-222].

|. [PUHYEHKO HAroNoLWYE, WO AKWOo 36ip Ta OTpMMAHHS iHPopMaUii
Npo CTPYKTYpy Ta rocnofapcbki onepawii acouiioBaHMX MiANPUEMCTB,
wo Bxoaatb B rpyny THK, 9k npaBuno, € AOCTYNHMM OA5 NAATHMKA MNO-
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[aTKiB, Binblly CKNAAHICTb CTAHOBUTb OTPUMaHHS iHdopMaLii, Heobxia-
HOi A/19 NOPIBHSAHHA, NPO aHaNorivyHi ToBapy abo NOCAyru iHWKX KoMnNa-
HiW, 9Ki MOXYTb OYTM KOHKYPEHTAMM NIATHMKA i SKi MOXYTb pO3rnaaaTh
Lo iHpopMaLito K KOMepLinHy TAaEMHULULO. [1oAaTKOBI OpraHX NOBUHHI
BPaxXOBYBATH, WO BOHM MakTb AOCTAaTHbO LUMPOKI MOXIMBOCTI ANid OT-
PUMaHH$ Takoi iHhopMaLii B MOPIBHSAHHI 3 MIAaTHMKOM NOAATKIB, IKUM
obmexeHun y goctyni fo Hei. Pa3om 3 TMM MNaTHWKKM NOBMHHI BOJO-
LiTW [OCTATHIM iHCTPYMEHTApPIEM i MaTW AJOCTYyN 4O BiaKpuTMX 6as, i3
SKMX MOXHa OoTpMMaTtu iHbopmauio Npo 3icTaBHi onepadii. 3okpema,
iHpopMauisa 3 komepuinHux 6a3 Orbis, Amadeus, Ruslana (6topo «BaH-
[Herik»), Onesourse TP («TomcoH Powitepc»), BloombergProfessional
(«bnymbeprs»), Cnapk («IHTepdakc»), aKi MiCTATb BiAOMOCTI o0 diHaH-
COBMX JAHWMX KOMMAHIN, CTaBOK pOSINTI, BIGCOTKOBMX CTAaBOK 3a (iHaH-
COBMMMU IHCTPYMEHTAMMU, HE HANEXMTb A0 KOHDIAEHLiIMHOI, TAaEMHOT abo
cnyx608B0i iHhopMaLii Ta He MOXe CTAaHOBUTU KOMEpPLiMHOI TAaEMHULL.
Tomy iHhOpMaLig, WO MiCTUTLCS Yy UMX 6a3ax AaHMUX, € 3araNbHOAOCTYM-
HOI | MOXe BMKOPUCTOBYBATMUCh MPW aHani3i 3iCTaBHOCTI 3 METOH BCTa-
HOBJ/IEHHS BiAMOBIAHOCTI YMOB KOHTPOJIbOBAaHUX OMepaLin mpuHUMNY
«BUTATHYTOI pykm» [153,c.712].

BaxknvBe 3Ha4yeHHs Npu 34iMCHEHHI NOAATKOBOMO NJIAHYBAHHS Ma€
aCnekT y3roAXeHHs MiAroTOBKM [LOKYMeHTauii 3 TpaHchepTHOro Lui-
HOYTBOPEHHS Ta MOAAHHS 4O MOAATKOBMX OPraHiB 3BiTYy NMpPO KOHTPO-
NbOBaHi onepauii. NofaHHs 3BITHOCTI MPO KOHTPONbOBAHI oMnepaLii B
MeXxax TpaHChepTHOro LLiIHOYTBOPEHHS € NpsiMMM 0O0B'A3KOM NIAaTHMUKA
NoAaTKiB, OAHAK Ha LbOMY eTani HagaHHS Oyab-aKOi LOAATKOBOI TPAHC-
dhepTHOI LOKyMeHTaLii He BUMaraeTbcs. [1ofaTkoBuUi opraH Moxe 3anu-
TyBaTU NeBHY iHQOPMaLLit0 BUKIHOYHO AN TOro, Wwob BU3HAUMTM Heob-
XiOAHICTb MPOBEAEHHS AOKYMEHTANIbHOI NEepeBipKM MAAaTHMKA MOAATKIB.
Sk Haronowye |. YepHikoBa Ta €. flkyba, 3BaXkatoumn, Lo LOKYMeHTaLis 3
TpaHChEPTHOro LiHOYTBOPEHHS HALAETbCS HA BUMOTrY NOAATKOBUX Op-
raHiB,a He B NEBHWI 3BiTHWI Nepiog, AesaKi KOMMaHii HafarTb NnepeBary
NiAroTOBLI MakeTy AOKYMEHTIB nuwe nicns 3anuTy. [pote nepeBaxHa
6iNbWiCTb KOMNAHIM FOTYE AOKYMEHTALi0 4O AATU NMOAAHHS 3BiTYy Npo
KOHTpO/IbOBaHi onepadii. Lle noBM3aHo 3 pM3nMKoM NOMMAKOBOCTI nomne-
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penHixX po3paxyHKiB Ta BifoOpaXKeHHAM Y 3BiTi HELOCTOBIPHMUX AAHUX,
Hanpuknag: 3a nornepegHiMM po3paxyHKaMmu, LiHM KOMMAHii 3Haxoam-
NCS B [iana3oHi pMHKOBMX 3HAyeHb, ane nig 4ac CKNagaHHS AOKY-
MeHTaLii Ta NpoBeLEeHHS HEOOXigHMX KOPUTyBaHb Ha YMOBM LOCTaBKM
Ta OMJaTM BM3HAYEHO, WO KOMMaHiq Mana npoBecTU AOHapaxyBaHHS
Ta CNNATUTU BIAMNOBIAHO MOAATOK HA NPMOYTOK. SIK HACNiAOK — 3HAYHI
WTpadHi CaHKLii. TakoX, 3BaXKaOUM Ha MPAKTUYHMIA LOCBIA, MiAroTOBKA
LLOKyMeHTau,ii 3aimae 6arato yacy - Bif 40 no 90 aHis. lNopaTkoBi opra-
HW patoTb anwe 30 KaneHZapHUX OHIB HA HaJaHHS BiAMNOBiAI Ha 3anuT,
OTXe, ICHYE pMU3MK HE BCTUIHYTU K CiA NigroTyBaTH BignoBigb. Maxisui
pagsaTb 3a34aneriab rotyBaTu nakeT AOKYMeHTaLii 3 TpaHCepTHOrO Li-
HoyTBOpeHHs [461, c.90].

CKnagHicTb peryntoBaHHs TpaHCHEPTHOTO LiHOYTBOPEHHS 0OEKTUB-
HO YCKNAQHIOE aAMiHICTpyBaHHS NMoAaTKy Ha MpuBYTOK ANs NAATHUKIB
noAaaTkiB, SKi 34IMCHIOKOTb KOHTPONbOBAHI onepauii. 1Kk M1 BXe 3a3Ha-
Yyanu, NpoLec No4aTKOBOrO MaHyBaHHS He 0OMEXYETbCS AN NAaTHMKA
MOLIYKOM Mogenen, aki npu3BoasaTb A1 MiHIMi3aLii NogaTKOBMX nnare-
XiB, @aHaNi3yeTbCs CYKYMHiCTb aKTOPIB, cepen SKMX MNpoCToTa Ta 3pyy-
HiCTb aAMiHICTPyBaHHS MOAATKIB 3aMMaE Bax/IMBe Micue. Takox mnpwm
30iMCHEHHI MOAATKOBOrO MJIAHYBAaHHS MPOBOAMTLCA OLLIHKA PU3MKIB,
i 1NS 3HAYHOI KiIbKOCTI MNATHMKIB MOAATKIB 3MEHLLUEHHS MOAATKOBMX
PU3MKIB MAE HE MEHLLE 3HAYEHHS, HiXX MOAATKOBA EKOHOMIS. Y npoueci
TpaHChepTHOro LiHOYTBOPEHHS, Ae Npouec aaMiHICTpyBaHHS MOAATKIB
CKNagHWi, a CTyniHb NOAATKOBMX PU3MKIB BUCOKMM, MNATHUK NOAATKIB,
SAKUM 3L4iMCHIOE KOHTPOIbOBAHI onepaLii, y AesKnX KpaiHax MOXe MaTtu
MOX/IMBOCTI ANg BUBOpy Mogeni, aKka 3abe3neynTb MOMy ONTUManbHUM
6anaHc Mix piBHEM NOAATKOBOrO HAaBAHTAXXEHHS Ta 3pYYHiCTO noaat-
KOBOrO aAMIiHICTpyBaHHSA. Y MDKHApOAHiA npakTuui TpaHcdepTHOro
LiIHOYTBOPEHHS TaKi BapiaHTM NPONOHYTLCS Y HOpMi «be3neyHmx ra-
BaHEeM», KOMK, 32 NMEBHMX YMOB, A/ TaKOro MAaTHMKA NOJATKIB BCTa-
HOBJIOETLCS Hanepen, BU3HAYEHMI [iana3oH LiH Y1 piBeHb peHTabenb-
HOCTi, pO3pax0BaHMM, HANPUKNAA, HAa OCHOBI CepeaHiX MOKAa3HMKIB MO
ranysi. [loTpMaHHs LMX BUMOI rapaHTOBAHO 3aXWMCTWUTb NNATHWMKA Bif
Oyab-9KMX O0AATKOBMX 0OOB3KIB UM KOHMNIKTIB 3 NOAATKOBMMMU Op-

321



Po3zpnin 4. CiToBMI LOCBIA NPAaBOBOrO peryntoBaHHA NOAATKOBOrO NiaaHyBaHHS
Ta NpPOTUAii PO3MMBaHHIO NOAATKOBOI H6a3u

raHamu. BTim, 3aCTOCyBaHHS BKa3aHOro pexumy, nonpu Taki nepesaru
ON9 NNaTHMKA, K CNPOLLEHHS aAMIiHICTPYBaHHS Ta MiHiMi3aLis pu3uKiB,
Ma€ CYTTEBI HELONIKKU, @ CaMe 3arpo3a NeBHOI HeY3roaXXeHOCTi 3 NPUH-
LMMOM KBUTSATHYTOI PYKM» UM i3 3aKOHOAABCTBOM KpaiHM pe3naeHCTBa
acoLiM0OBaHOro NiANPUMEMCTBA, 3 SKMUM 3AINCHIOKTLCS KOHTPOIbOBAHI
onepawii, Wo YCKNAAHKE BPEryntoBaHHS NMPaBUa YCYHEHHS MOABIMHOIO
OMOAATKYBAHHS B TaKMX BMMNAaAKax. 3aCTOCYBAHHS pexuMy «be3neyHoi
raBaHi» CTBOPHE A0AATKOBI MOX/IMBOCTI A8 310BXMBAHb MIATHUKIB
npw 34iMCHEHHI NOAATKOBOrO NJIAHYBAHHS i, BiANOBIAHO, iCTOTHUX BTpaT
6romKEeTY KpaiHW, SIKa MOrogMnacs Ha 3acTOCYBaHHSI TaKOro pPexuMmy.
Kpim Toro, uer nigoxin He y3romkKyeTbCs 3 NMPUHLMNAMU PUHKOBUX Me-
XaHi3MiB LLIHOYTBOPEHHS, TOMY He HabyB LUMPOKOro po3MOBCIOAKEHHS.

[HWKWIA MeXaHi3M 3HWKEHHS PU3MKIB TPaHCHEPTHOMO LiHOYTBOPEH-
HS — Lie AOroBOpM Mpo NonepenHE LiHOYTBOPEHHS, SKUI Yy HAaCTaHOBaX
OECP po3rnapaetbcsa gK yroaa, sika BM3HAYa€e Ha eTani, Wo nepenye
KOHTPO/MbOBaHWM oOMepaLism, BiANOBIAHWIA Habip KpwuTepiiB (Hanpu-
Knag, MeTon, napameTpu MOPIBHAHHOCTI i BiAMOBIAHI KOPUIyBaHHS,
KPUTUYHI NPUNYLLEHHS LWOAO0 ManbYTHIX NOAiN) ANS BU3HAYEHHS TpaH-
ChepTHOro LiHOYTBOPEHHS 3a BKAa3aHWMM onepawisMu NpoTaroM BCTa-
HOB/IEHOTO MepioAy. Taki 4OroBOpM NPU3HAYeHi AN BUKOPUCTAHHS SK
[OJATKOBMI MEXaHi3M [0 TPAAMLIMHUX aAMiHICTPAaTUBHUX, OPUONYHUX
Ta AOroBipHMX cnocobiB BMpIlLEHHS NMWUTaHb, NOBY3aHMX 3 TpaHcdepT-
HUM LIHOYTBOPEHHAM. Hanbinbw edheKkTUBHE iX BMKOPUCTAHHS Y TUX
BMNAAKax, KOMM He NpauoTb abo CKNafHi B 3aCTOCYBaHHI 3arasabHO-
NPUIHATI MEXaHI3MU BUPILLEHHS 3a3HavyeHuX nuTaHb [275, ¢.198]. fo-
roBOpM MpO LiHOYTBOPEHHSI MOXYTb BYyTM OAHOCTOPOHHIMU, 9Ki yKna-
OAKTbCA MiXK NOAATKOBMMW OpraHaMu i NAaTHMKAMKM NOAATKIB OOHIEl
KpaiHu 6e3 3any4yeHHs acoLiMOBaHMX MiAMNPUEMCTB — HEPE3UAEHTIB,
OHaK Taka MpaKTMKa CTBOPHOE NPobBAEMIN HEY3rOAKEHOCTI MiXK KpaiHa-
MW Ta MiABULLYE PU3MKKM NOABIAHOTO ONOAATKYBaHHS. ToMy Binbw npu-
MHATHOI (OPMOID € YKNIALEHHSI ABOCTOPOHHIX abo 6araToCTOPOHHIX
[OrOBOPIB 33 y4acTH Pi3HMX AepXKaB, 3a4iHMX Y Npoueci peryntoBaH-
HS TpaHChepTHOro LiHOYTBOPeHHS. [lepeBaraMm Takoro iHCTpYMEHTY €
3a6e3neyeHHs NPOrHO30BaHOCTI Ta 3MEHLUEHHS PU3MKIB ONF NNATHU-
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KiB MoAaTKiB, BiH € NMPOSIBOM LUMBINI30BAaHMX MAapTHEPCbKMX BiJHOCUH
MiX MIaTHMKaMM MOAATKIB Ta NOAATKOBUMMM OpraHamu, BiH cnpustume
3abe3neyeHH0 peanizauii NpUHUMMIY eKOHOMIYHOCTI OMoAaTKyBaHHS,
OCKifIbKM CNPOCTUTb NpOLLEeC MOAATKOBOro KOHTPOJIO 3a TpaHChepTHUM
LiHOyTBOpEeHHAM. [10 OCHOBHMX HedONiKiB AOroBOpiB NpoO MonepefHe
LiIHOYTBOPEHHSI MOXHA BiZIHECTM TaKi 0OCTAaBUHM, IK HELOCTATHS THYY-
KiCTb MpU 3MiHi KOH'IOHKTYPWU PUHKY, SKi MOXYTb iCTOTHO BMJIMBATK Ha
LiHOBY NONiTMKY (0COBNMBO TaKi pU3MKM XapaKTEPHI AN KPU30BUX Ne-
piofiB), @ TAKOX CKMA[HOLLI KOOPAMHALIT NPWM 3aCTOCYBAHHI LLbOrO iH-
CTPYMEHTY MiX Pi3HUMM LOPUCOMKLISMM.

Mpu aHanisi TpaHChepTHOrO LIHOYTBOPEHHS BaXX/IMBE 3HAYEHHS
Ma€ NUTaHHg iMnnemeHTauii HactaHos OECP, aki, no cyTi, MatoTb peko-
MeHAaLiMHMIA XapaKTep, Y npaBose nose pi3Hux KkpaiH. C. CyTnpiH Ta A.
[Moropneubkuii HAaroNOLWYHTb HA TOMY, WO BiNblWiCTb KpaiH CBIiTY MakoTb
CXOXe 3aKOHOAABCTBO, IKE KOHTPOMIOE TpaHchepTHE LiHOYTBOPEHHS,
X04Ya KOHKPETHi AeTani 3aKOHIB i HaBiTb METOAMKA BU3HAYEHHS MpU-
MHATHUX TpaHChEepTHMX LiH MoXe Aewo BiapisHatuca. Mpunucu, axi
NPOTUAIIOTb 3NI0BXMBAHHAM Y Uil cdepi, MOXYTb OYTU iHTErPOBaHI 5K y
HaLioHanbHe NoAaTKOBE 3aKOHOAABCTBO, TaK i B MiXKHAapOAHi NoAAaTKOBI
yrogu [408, ¢.321].

[. [JoHeupb 3ayBaXyE, WO B BaraTboX acnekTax 3aKOHOAABCTBO YKpa-
iHM Npo TpaHcdepTHe LiHOYTBOPEHHS ABNSIE COOOK MicUsIMU BAANWN, a
MicLSMM He Oyke Boanui nepeknag pekomeHpauin OECP.Y Ton camui
4ac, NONOXEHHS YKPAiHCbKOro 3aKOHOAABCTBA 3HAYHO BYXXYi Y MOPIBHSAH-
Hi 3 UMMM pekoMeHaauisMK. [ToBHOLIHHE 3aMpOBaAXEeHHS peKOMeHAALIN
OECP B yKkpaiHCbKe 3aKOHOAABCTBO LOMOMOIO 6 po3BM3aTi M YCYHYTH
BE/MNKY KiNIbKiCTb CMIPHUX | HE3PO3YMINNMX MOMEHTIB, aIXe Lii peKoMeHaa-
uii Mictatb 6araTtopiyHy NpaB03acToOCyBabHY NPAKTUKY TpaHCHepTHOro
LiiHOyTBOpEHHS nepenoBmx KpaiH [173, ¢.12 ]. k Haronowye M. boHaa-
PeHKo, BinbLicTb MonoxeHb cTaTTi 39 MK YkpaiHu MatoTb AeK1apaTUBHUIA
XapaKTep i BUKIMKAKTb TPYAHOLLi NPM iX 3aCTOCyBaHHI. ABTOpKa BKAa3ye
Ta Te, WO MOX/IMBOCTI LWOAO0 BMilLeHHs B cebe AeTaNbHOro perynoBaHHs
OKPEeMMX, HaBiTb AyXXe BAXK/IMBMX aCNEKTIB € 0OMEXEHUMU, afKe 3a3Ha-
yeHi HactaHosm OECP (y pi3Hux pepakuigx) Hanidyotb 61m3bko 400 cTo-
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PiHOK. 3BiCHO, KOAMMIKOBAHMI NOAATKOBUIA HOPMATUBHUIA aKT HE MOXe
6yTV AOMOBHEHMI NMONOXEHHAMM, SIKi BMilLyBanu 6 y cebe BeCb 3a3Have-
HWI 0b6car iHdopMmaLii. Y 3893Ky 3 LMM LOCNIAHMLS MPOMNOHYE afanTyBa-
TW YKpaiHCbKYy HOpMaTMBHO-MpaBoBy 6a3y 3 HacraHosamu OECP wopo
TPaHCHEPTHOro LiHOYTBOPEHHS ANS TPaHCHALIOHANbHMX KOMMaHiM Ta
NOAATKOBMX afMIHICTpaLiM WASXOM iMNIeMeHTaLii 0CTaHHbOI B mig3a-
KOHHi HOpMaTMBHO-NPaBoBi akTu [77, c.132]. Lla npono3uLis BMAAETLCS
HaM LLIKOM C/TYLUHOK Ta 0BrPpyHTOBAHOK, Pa3oM 3 TUM Taka iMMIeMeH-
Talis NOBMHHA BPaxOBYBATH, WO 3HAYHA YacTmHa HopM Hactanos OECP
BEJIMKOI MipO0 MAE PeKOMEHAALiMiHUIA XxapakTep, TOMy NpsiMe aBToMa-
TUYHE X 3aKpinJeHHs y N0AATKOBOMY 3aKOHOAABCTBI YKpaiHu byae Heko-
PEeKTHWUM, afyke HOPMM NOAATKOBOrO MpaBa 3aBX AW MaKTb iMNepaTUBHUII
xapakTep i iM Bnactvea ¢dopmasnibHa BU3HAYEHICTb.

Ak 3a3Havae |. LnMHkapeHKo, KOHTPOAb TpaHCHEPTHOrO LiHOYTBO-
peHHs B YKpaiHi OXOMNIKE rocnogapcbki onepauii naaTHUKIB nopat-
KiB, siKi: 1) 34iMCHIOOTBCA 3 NOB¥3aHMMKM 0C0BaMU-Hepe3naeHTamu;
2) € npopaxeM/npuabaHHAM TOBApiB/NOCNYr Yepe3 KOMiCioHepiB-He-
pe3naeHTiB; 3) 34IMCHIOTLCA 3 Hepe3uaeHTaMu, 3apeeECTPOBAHUMHU Y
HM3bKOMOAATKOBUX» AepXKaBaxX (TepuTopisx); 4) 34IACHIOIOTLCS 3 He-
pesuAeHTaMu, WO He ChiayylTb KOPNOpaTMBHMI MOAATOK (NMOAATOK
Ha npubyTok) abo He € NOAATKOBMMU pe3nAEHTaMMU LepXKaBu, Ae BOHM
3apeecTpoBaHi (BiANOBIAHO L0 3aTBEPXKEHOro nepeniky opraHisawin-
HO-MpaBoBMX (POPM HEpe3nIEHTIB Y po3pisi Aepxas); 5) Ti, wo 34in-
CHIOKTbCS MiX HEpe3uaeHTOM Ta MOro NoCTiMHMM MpeacTaBHULTBOM B
YkpaiHi. MNepenik «HM3bKOMOAATKOBMX» AepxaB Bkoyas 80 pepxas
Ta TepuTopin, cepel SKMX € M Taki, WO, HA Neplwunin nornag, He BuAaa-
HOTbCS «HM3bKOMOAATKOBUMMY», Hanpuknaa, Kinp, wo € yneHom €C, Jli-
xTeHwTerH, O6eaHaHi Apabcbki Emipatn. Takox nounHatoum 3 2017 p.
niL KOHTPONb TpaHCHEPTHOro LiHOYTBOPEHHS NOTpanwuau onepawii 3
Hepe3naeHTaMu, ki MaoTb 0COBMBY OpraHi3auiiHo-npaBoBy GopMmy,
BK/IIOYEHY 10 CMeLianbHOro nepeniky, 3atsepaxeHoro KMY [472, ¢.32].

OpHak, cnig HaronocuTK, WO nepenik aepas, rocnofaapcbKi one-
pauii 3 pe3upgeHTaMM SKUX € KOHTPOJIbOBAHMMM, HE OOMEXYETbCS
HM3bKONOAATKOBUMM OPUCAMKLLISIMU, apKe OMOAATKYBAHHA MpubyTKy
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4.3. BnnvB 3aKOHOAABCTBA NPO TpaHCPepPTHE LLIHOYTBOPEHHS
Ha MpoLec NoAaTKOBOro NAaHyBaHHS

33 CTaBKOHO, WO HA MATb BiACOTKOBMX MYHKTIB HMXKYA, HiXX B YKpaiHi, €
TiIbBKM OQHMM i3 MNOKA3HMKIB. [HWMMM NOKA3HMKAMM 4N LbOr0 KpuUTe-
pit0 KOHTPO/IbOBAHUX OnepaLii € BiACYTHICTb MiXXHAapOLHOro AOroBopy
3 NONOXeHHSIMM Npo 06MiH iHdOopMaLiElD, a TakoX He 3abe3neveHHs
CBOEYACHOrO Ta NOBHOIo 06MiHy NoAaTKoBO Ta dhiHAHCOBO iHPopMa-
LLiEH0 KOMMETEHTHMMM OpraHamMu BiAMNOBIAHOI fepXKaBu.

I3 BpaxyBaHHSM TOrO, WO peryntoBaHHS TPaHCHEPTHOro LiHOYTBO-
PEHHSI € OOHWM i3 HANCKNAAHIWMX IHCTPYMEHTIB aAMIiHICTpyBaHHS no-
[aTKiB, B YKpaiHi BCTAHOB/IEHO NOPIr piYHOro 0Xo4y NaaTHUKa Ta 06ca-
ry rocnofapcbknx onepain 3 KOXXHWUM i3 KOHTpareHTiB, NpU AOCATHEHHI
SKMX TOCMOAAPChbKi omnepauii MOXyTb BBaXaTUCS KOHTPOIbOBAHWMM.
Tak, MK Ykpainn nepepbavae, Wwo rocnogapcbki onepadii, BU3SHaOTbHCS
KOHTPO/MIbOBAaHMMM, SIKLLO PiYHMIA JoXiA NAaTHWMKa nofatkiB Big Oyab-
AKOi pignbHocTi nepesuwye 150 MiNbMOHIB rpMBeHb 3a BiANOBIAHWNA
NOAATKOBMI (3BITHMI) piK, @ 06CAr Takux rocnofapcbkux onepaLin
NNaTHMKA NOAATKIB 3 KOXHWMM KOHTpareHTom nepesuwye 10 Minbio-
HiB rpuMBeHb. 3 0gHOro HOKY, BCTAHOBNEHHS Taknx (iHAHCOBUX 0OMe-
)KEHb BiAMNOBIAAE iHTEpecaM NAATHUKIB NOAATKIB, OCKIIbKM 3BiNbHSE TUX
NAATHUKIB, Y SKMX BiANOBIAHI MOKA3HUKM HWXKYI, Big, HaAMipHOro Tara-
ps, MOBY3aHOM0 3 aAMIiHICTPYBaHHSAM TpaHCHEpPTHOro LiHOYTBOPEHHS,
O[lHaK, 3 iHWOoro 60Ky, BCTAHOB/EHI NOPOrM € AOCUTb 3HAYHUMMU, 033
KOHTPOJIEM OMMUHSETLCS 3HAYHA KiNbKiCTb rOCNOAAPCbKMX OnepaLin, sKi
33 iIHWMMM KpUTEpPISMM MOMM NiANAAaTH MNif KOHTPOIbOBAHI, MPU LbO-
My MAATHUKM MOXYTb AOMYCKATU LWTYy4YHe ApobneHHs GisHecy M yyac-
HWUKIB AiN0BUX BiAHOCMH, BHACNIAOK YOr0 AOMYCKAETbCS PO3MMBAHHS
nogaTtkoBoi 6a3n. Ha Hawy aymky, GiHaHCOBMIA NOpPIr KOHTPOAbOBAHUX
onepawii NOBMHEH 3aULINTUCS, OLHAK AN 3aXUCTY DIOIKETHUX iHTe-
peciB MOro AOLINIbHO NOETanHO 3HWXKYBATM.

BaxxnuBmM (akTopoM, SKknii HeobXigHO BpaxoByBaTH Npu NoaaTko-
BOMY MJIaHYBaHHI B MpoLueci TpaHCPepTHOro LiHOYTBOPEHHS, € BU3Ha-
YeHi 3aKOHOAABCTBOM OOMEXeHHS LWoA0 3ano6iraHHA WTYYHOrO YHMK-
HEHHS 03HAK KOHTPO/IbOBAHOI OnepaLlii 3a CyOEKTHUM CKNAA0M LUNSXOM
BBELEHHS B CXEMY rOoCNoAapCbKMX BIAHOCMH MOCepeaHuKa, onepawii 3
IKMM (DopManbHO He NianagatoTb nig Taki o3Haku. Cnig MaTh Ha yBasi,
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WO HasIBHICTb NocepenHMKa He Byae BpaxoBYBaTWCS i BiAMOBIAHI one-
pavii 6yoyTb BBaXAaTUCSA KOHTPONbOBAHWMM, SIKLLLO TaKi MOCEPEAHMKN He
BMKOHYIOTb iCTOTHUX (YHKLiN, NOB'A3aHUX 3 NpuabaHHaM (mpooaxem)
ToBapiB (pobiT, mocnayr), abo X He BMKOPWUCTOBYIOTb iCTOTHMX aKTUBIB
Ta/abo He NpuiMatloTb Ha cebe iICTOTHUX PU3KKIB AN OpraHisauii npu-
n6aHHg (npoaaxy) ToBapis (pobit, nocnyr) [314].

30iMCHIOIYM KOHTPOIbOBAHI onepaLii, t1aTHMKM NoaaTkiB 3060B3a-
Hi NoAaTV 3BIT NPO KOHTPO/IbOBAHI OnepaLii 33 BCTAHOBEHOK (OPMOLD
Ta CKNagaTM AOKYMEHTaLilo 3 TpaHChepTHOro uiHoyTBopeHHs. Heobxia-
HO HarosIoCuTK, WO NPOEKTOM 3akoHy YKpaiHu «[1po BHECEHHS 3MiH [0
MNopatkoBoro kogekcy YKpaiHu LWOAO0 BAOCKOHANEHHS aaMiHICTPyBaHHS
NoaaTkiB, YCYHEHHS TEXHIYHMX Ta JIOTIYHUX Hey3rofKeHoCTen y noaat-
KOBOMY 33aKOHOAABCTBI» 6yno nepenbavyeHo HOBIi BUMOIM A0 AOKYMEH-
Tauii 3 TpaHcdepHoro uiHoyTBOpeHHs. KpiM 060B3KOBOro NojaHHa oo
NoAaTKOBMX OPraHiB 3BiTy NPO KOHTPO/AbOBaHI onepauii (T.38. local file),
3 HabpaHHAM umHHOCTI 3MiH 8o [MK YkpaiHu MixHapoaHi kopnopauii 3
KOHCONifoBaHMM A0xo80M noHas 50 MfH. eBpo 3060B43aHi 404aTKOBO
nopasatv rmMobanbHy AoKyMeHTauito (master file), ska fae 3aranbHe ysB-
NEHH$ Mpo LiSNbHICTb BCIi€i rpynuM Ta MiCTUTb aHani3 K4oBMX ii onepa-
Lin Ta nokasHukiB. Kopnopaluii 3 kKoHconigoBaHMM A0xo4oM noHag 750
MJIH.EBPO MOBWHHI NoAaBaT 3BIiT y po3pi3i KpaiH (country-by-country
reporting) — po3ropHyT1iA LOKYMEHT, KM nependavae po3KpUTTa TpaH-
CHaLiOHabHUMM KOpnopaLisMu AeTanizoBaHoi iHpopMmauii mpo CBoi Bi-
[lOKpeMJieHi Niapo3ainu (oovipHi nignpuemcrsa, dinii, NpeacTaBHULLTBA)
B pO3pi3i KOXHOI KpaiHW, ie BOHM NPOBOASTD AisNbHICTb. Taki 3MiHM cnps-
MOBAaHi Ha iMMeMeHTaL,it0 04HOrO i3 3axoaiB po3pobneHoro OECP «[na-
Hy [i WoA0 po3MMBaHHS NOAATKOBOI 6asu i BUBEAEHHS LOXOAIB 3-Mif,
onoaatkyBaHHa» (nnaH BEPS), skui Byae okpeMo npoaHanizosBaHo.

Y niacyMKy MU MOXEMO y3arasbHUTK, LLO 3aKOHOAABCTBO MpPO TPaH-
chepTHe UiHOYTBOPEHHS MA€E 3HAYHWM BMAMB Ha MPOLLEC NOAATKOBO-
ro NNaHyBaHHS TMX CyOEKTIB, SIKi 34IMCHIOITb KOHTPOIbOBAHI onepaLii.
3axo4M LWoA0 3aKOHOAABYOr0 pPerynoBaHHs TpaHCHepTHOro LiHOYTBO-
PEHHSI € BMMNPABAAHMMM, OCKIZIbKM CMPSIMOBAHI Ha 3aXMUCT iHTepecis
[LeP>XXaBM Ta 3pOCTAHHS LOXOAiIB BlOaXKeTY.
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4.4.YnpoBamxeHHs nnaHy BEPS Ta iHwWwi 3axoam npotuaii
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4.4.YnpoBag)xeHHs naaHy BEPS Ta iHwi 3axoau npotuaii
arpecMBHOMY NOAATKOBOMY MJIaHYBaHHIO

[potnais 3noBxmnBaHHAM y cdepi onoaaTkyBaHHS, 3anobiraHHs pos-
MWBAHHIO NOAATKOBOI 6a3u, WTYYHOI MiHiMi3aLii NnofaTKiB € OAHUM i3 OC-
HOBHMX HanpsMKiB B10OKeTHOI NoniTMKKM Byab-SKoi Aepxasu, 0cObANBO B
nepiog, Kosi CBITOBa EKOHOMIKa NepexxmBae Mmboky kpu3y.lepes nepxa-
BaMM CTOIiTb 3aBAAHHS, 3 0AHOro 60Ky MiaTpMMaTH Bi3Hec, AKMiA ONMUHMBCS
B CK/IaAHMX YMOBAX, @ 3 iHLIOMO — 3aXUCTUTK OepXKaBHi BooKeTHI iHTepe-
CH, aoxe 3HWxeHHS BBl npr3BoaMTb 40 3MEHLLEHHS NOAATKOBUX HAAXO-
IDKEHb Ta iCTOTHOrO 36iNnblueHHs GromkeTHOro AediumTy. Take 3aBAAHHS
He € B3aEMOBMKJ/IIOYHUM, MO0 MOXHA peanizyBaTu, KONKW aepxasa byne
CTBOPOBATU CNPUSTAIMBUIA BHYTPILLHIM NOAATKOBMIA KJiMaT, MOKpPALLyBaTH
YMOBW 41151 CyMAIHHMX | 4OBPOCOBICHMX NAATHUKIB NOAATKIB, OAHAK Nopsz
i3 UMM BXMBATUMe 3aX04M ANS HeOOMNYyLEeHHS MOLATKOBMX 3/10BXMBAHb,
SKi MOXYTb MaTK Micue BHaCNigoK HegobpOoCOBICHOI MOBEAIHKM NIATHU-
KiB MOAaTKiB, 34iMCHEHHS HUMWM arpeCcMBHOIO NMOAATKOBOIO MIAaHYBAHHS,
BMBEAEHHSI NPUOYTKIB Ta KaniTaniB y HU3bKOMOAATKOBI opuUcaMKLii. Eko-
HOMiYHa Kp13a BUMAra€ Bif AEPXKAB 34iMCHEHHS MOMITUKM 3abe3neyeHHs
NoAaTKOBOI CNPaBeAMBOCTI, KON KOXHA 3 HMX Byae yecHo fobmBaTtmcs
CnnaTv NOZATKIB 40 CBOro OHOMKETY, AKLLO CaMe Ha ii TepuTopii 34iMCHIO-
€TbCS OiSNbHICTb, LLO PeanbHO NPUHOCUTL NPUBYTOK i BUPOGNSE aodaHy
BapTicTb. Oco6MBO B CUTyaLi, KONM oaHi cybekTM noBeneHi 60 HaHKpyT-
CTBa, @ piCT BIOKETHUX AediLMTIB HE AAE MOX/IMBOCTI MOBHOLIHHO BUKO-
HaTV [ep>KaBi OCHOBHI COLLiabHi 3aBAAHHS, iHLWI X CyOEeKTH, 30KpemMa THK,
He MOXYTb OTPMMYBAaTU HaanpubyTKWM BHACAIAOK HEYecHOi MoAaTKoBOI
€KOHOMIi. Takuii niaxig He 3abe3neyye OCHOBOMONOXHUIA NPUHLMN CNpa-
BEOJIMBOrO pPO3MOAINY CycniibHMX BaraTcTs.

Ha pymky P. JleweHko, po3lmpeHHs TpaHCKOPAOHHUX MOX/IMBOCTEN
N5 6i3Hecy — HaA3BMYAMHO NO3UTUBHA PiY AN PO3BUTKY EKOHOMIKM Byab-
AKOI LepxaBu. PazoM 3 TUM, BUKOPWCTOBYIOUM Pi3HWLIKD B PEryntoBaHHi
0MnoAaTKYBAHHA B Pi3HUX KpaiHaX, HAsSIBHICTb 3HAYHOI KisIbKOCTi HU3bKOMO-
[ATKOBUX HOPUCOMKLLIM, OPLIOPIB, TAK 3BaHUX KMOAATKOBUX raBaHem» npu-
BENa [10 TOro, WO CYOEKTM rocnoaaproBaHHs, BUKOPUCTOBYIOUM arpecuBHe

327



Po3zpnin 4. CiToBMI LOCBIA NPAaBOBOrO peryntoBaHHA NOAATKOBOrO NiaaHyBaHHS
Ta NpPOTUAii PO3MMBaHHIO NOAATKOBOI H6a3u

NMOAATKOBE MJIAHYBAHHS, MOYA/M LUTYYHO BMBOAMTM CBOI NPMOYTKM B Kpai-
HU 3 NOSINIbHMM OMOAATKYBAHHAM, NPU LbOMY Ti IepPXKaBU, B IKMX HaKTUUHO
30iMCHI0OBaNAacs rocnogapcbka AisbHICTb, CTBOPHOBANACS A0AAHA BAPTICTb
i oe peanbHO NpuBYTOK MaB 61 ByTM OTPMMaHMI | ONOAATKOBAHMIA, 4ACTO
3aNMWANMCh Hi 3 YMM. HasiBHICTb BUCOKOrO NOAATKOBOrO TAraps, Lo iCHYE
B [eSKMX eKOHOMIYHO PO3BMHYTMX KpaiHax (Hanpuknag, y Bennkobpwuta-
Hii, ITanii, Himewunni, CLUA, ®paHuii Ta AnoHii) 3MyLlye nnaTHUKIB nofaTKiB
LUYKaTW Ti YM iHLWi MeXaHi3MKW NOAATKOBOI eKOHOMII [247, ¢.62]. 3aranbHoBi-
nomi npuknaam Google, Apple, Starbucks Ta Amazon, siki 3aBasiku CTpykTy-
PYBaHHIO LisNIbHOCTi 3 BUKOPUCTAHHAM MPOrasivH y MiXkHapogHOMY noaat-
KOBOMY 33aKOHOJABCTBI LUTYYHO 3aHMXKYBa/IM 6a3y ONOAATKYBAHHS LUNSAXOM
aKyMy/OBaHHS NPUOYTKIB HA PaxyHKax Y HU3bKOMOAATKOBUX HOPUCAMKLLI-
ax. LLi TengeHuii ctBoproBanu aenani CeprosHilli BUKMKKM, TOMY CBITOBA
CNiNlbHOTa HEe MOMa 3a/MLWATUCS OCTOPOHb, YCBIAOMOKYM HEODXiOHICTb
pO3po0KM Ai€BMX MexaHi3MiB ans 60poTbOM 3i LUTYYHUM PO3MMBAHHAM
noaaTkoBoi 6a3u Ta MiHiMi3aL,ii MoAaTKOBMX MaaTexiB.

CBOro yacy akTMBHe BUKOPUCTAHHS OPLIOPIB | MaCWITabHi 310BXMK-
BaHHS MO MiHiMi3aLii NO4aTKiB 3MyLUYyBaiu CBITOBE TOBAPMUCTBO BXM-
BaTW 3aX04iB WOAO0 NPOTUAIT LbOMY. K cnylwHo 3a3HavatoTb O.ApTiox
Ta B.lnbroweHkoBa, MiXHApOAHIM CMiNbHOTI AOBENOCS BWM3HATH, LWO
CXEMU YXWUNISIHHS Bif, NMOAATKiB Ta MOAATKOBMX MaXiHaLii HEMOXK-
BO MOAONATM 3YyCUMANAMM KOXHOI KpaiHu okpemo [52, c.6]. Benukui
BK/1ag y uei npouec BHecna OECP. LLe B 1977 poui 6yna po3pobneHa
MogmenbHa koHBeHuis OECP 3 noaBiiHOro onoaatkyBaHHa (MeTa - ycy-
HEHHS1 NOABIMHOIrO onojaTkyBaHHs), y 1988 poui - iHiuiatuea OECP
WoA0 NpOTMAIT WKIAAMBIM NOAATKOBIM MpaKTULi (MeTa BUSIBNEHHS
FOPUCAMKLIN, IKi HEKOPEKTHO MepeMaHoBanu Ao cebe Gi3HeCMeHIB 3
BMCOKOMOAATKOBMX KpaiH), LbOro X poky byna yknageHa 6aratocTo-
POHHS KOHBEHLiS NP0 B33aEMHY aiMiHICTPATMBHY AOMOMOry B MoAaT-
KoBuMx crnpasax [205].

0. ba3oB 3ayBaxye, WO B Cy4aCHMX YMOBAX NpPOBiAHI Aep)KaBu CBi-
Ty, 30KpeMa aepxasu G20, AiAWAM BUCHOBKY, LLO MiXXHAapOAHO-NPaBo-
Bi 3acagM NpuMHLMNY NOAATKOBOI KOHKYpeHUii noTpebytoTb CYTTEBO-
ro BAOCKOHaneHHs. BinobpaxeHHSM LbOro CTano Hacamnepep Te, WO
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MiXXHapoJHa cucTeMa OMOAATKYBaHHSA, fiKa paHile Oyna cnpsMoBaHa
Ha NpOTMUAI0 NOABIMHOMY ONOAATKYBAHHIO, MiXXHAPOAHO CMifIbHOTOH
AKTMBHO BLOCKOHAMKETLCS 3 METO 36epexeHHs AOX0AIB Ta MOX/INBO-
CTi X OMOAATKYBaHHS TUMM KpaiHaMM, 3BiAKM NOXOAATb LOXOAM. SKLWO
paHille B paMKax 3BMYaiHOi NOAATKOBOI KOHKYPEHLLi LepXKaBu 40TpU-
MYBaNMCs TaK 3BaHOI «MpaBoi MOAENi» 0NoAaTKyBaHHS, OCHOBO SKOi
€ NPMHLMN NOAATKOBOI KOHKYPEHLIii Ta BibHOro obiry kanitanis, 70 y
HOBMX YMOBAX AiCTAaE CBOr0O MPOABY TaK 3BaHa «/1iBa MOAE/Nb» ONoAaT-
KyBaHHS — iepXkaBu po3noyanu 60poTbOy 3 BUTOKOM KOLWITIB A0 OdLIO-
pis [55, ¢.258].

B. MapueHko cTBepaXye, Wwo nig, erigoto aepxxas G20 ta OECP B3aT1o
MacwTabHUI Mi>KHAPOAHUIM Ha nepexif, Bif enoxu 6aniayoro cnorns-
[aHHA, 3 TO M (HaKTMYHOro 330XOYEHHS TaK 3BAHOrO arpecMBHOrO Mo-
[LaTKOBOrO NJIAHYBaHHS 10 MOro 0OMexeHHs i ycyHeHHs. OueBmaHo, Lo
MiXXHapoJgHe NoAaTKOBe MaaHyBaHHS CTano HAATO AOPOro KOWTyBaTH
HaBiTb PO3BMHYTUM AepxaBaM [256, ¢.303]. 3 ornsay Ha Leil BUKIUK Yy
2012 poui nigepu kpaiH G20 3BepHynucs go daxisuis OECP 3 npoxaH-
HAM pO3pobUTU NNaH Ail 3 BUPiWEHHS NpobaeM po3MUBAHHS NOAATKO-
BOi 6a3u i BMBeOEeHHS [OXOAIB 3-Mig onofatkyBaHHs. A Bxe y 2013 poui
OECP npepnctaBuna cBiit nepumii 3BiT 3 Li€i npobaeMaTtuku i 3anpono-
HyBana «[lnaH AiM WoOAO pO3MMBaHHS MOAATKOBOI 6a3un i BUBEAEHHS
[oxoniB 3-nif onoaaTkyBaHHa» (Action Plan on Base Erosion and Profit
Shifting) abo ckopouyeHo: «[naH BEPS» [205].

3a iHpopMauieto MiHicTepcTBa diHaHCIB YKpaiHM, MOHATTS «pO3MU-
BaHHS ONOAATKOBYBAHOI 6a3u ¥ BMBeLEHHS NpuOYTKY 3-Mif onoaatky-
BaHHs» (Base erosion and Profit Shifting - BEPS) cTocyertbca crparterin
NOAATKOBOr0 MAaHyBaHHS, Y SIKMX BUMKOPWUCTOBYHOTb NPOrafvHKU Ta He-
Y3ro)KEeHOCTi B HaLLiOHaNbHOMY Ta MiXXHapOAHOMY NOAATKOBOMY 3aKO-
HOAABCTBI 3 METOK LITYYHOro NepemMilleHHs nNpubyTkiB 40 TepUTOpiIn
3 HM3bKMM ab0 HYNbOBWMM PIBHEM OMOAATKYBAHHS, Y IKMX EKOHOMIYHa
LiSNbHICTb HeBenmMka abo 30BCiM BiacyTHS. Lle npu3BoguTh OO 3MEH-
WeHHS abo YHWKHeHHS 3000B3aHb 3i CMaTM NOAATKYy Ha MpUOYTOK.
MpakTnka BEPS 3auinae Bci kpaiHu, npoTe 0cob6aMBO BENWKMIA BNAUB
BOHA CMPaB/SIE HA EKOHOMIKM, L0 PO3BUBAKOTLCS, Y 3B'A3KY 3 X BUCOKOIO

329



Po3zpnin 4. CiToBMI LOCBIA NPAaBOBOrO peryntoBaHHA NOAATKOBOrO NiaaHyBaHHS
Ta NpPOTUAii PO3MMBaHHIO NOAATKOBOI H6a3u

3a/eXHICTIO Big, Nofatky Ha NpuBYTOK NiANPUEMCTB, 30KpEMA, My/bTU-
HaLioHanbHWX Kopnopawiv [265].

KoHcepBaTMBHI OLIIHKM CBiAYaTh Npo piyHi BTpatH Big 4% no 10%
CBITOBOrO NOAaTKy Ha NpubyTok nignpuemcrs, T06T0 100-240 mapg po-
napis wopivyHo [191]. Taki BTpaTM BMHMKAKOTb BHACNILOK Pi3HMX MpK-
UMH, cepen IKMX MOXHa 33a3HauMTU arpecvMBHe MOAATKOBE MIaHYBAHHA
3 6oky peskux THK, 0co6nmMBOCTi BHYTpILLHIX NOAATKOBUX NPaBuUI, Bif-
CYTHICTb NPO30pPOCTi Ta KOOPAMHALIT MK NOAATKOBUMM aAMiHICTpauia-
MU, 0OMEXeHICTb NPaBO3aCTOCOBHMX 3aC00iB Ta HECMPUSTIUBI CUCTEMM
0noAaTKyBaHHS pi3HMX KpaiH. Ton @akT, wo diniann THK y HM3bKOMNO-
[ATKOBMX IOPUCAMKLIAX 3BITYOTb MPO Maixe BABIYi 6ifblly HOPMY NpK-
6YTKY BifJHOCHO aKTMBIB CBOEI rM0b6anbHOI rpynu, € CBiAYEHHSM TOTO, W0
asuwe BEPS Moxe cnpuymMHATM eKOHOMIYHI BUKPUBNEHHS [24].

Ak 3a3Hauvae C. MycieHko, ineonorn npoekty BEPS BiasHavanu, wo
konn THK He cnnavytoTb noaaTku, TO CTpaXAaoTb noaum i 6romxertu. Lie
CMOTBOPHOE KOHKYPEHLLO | Nepepo3noAiNn pecypcis, a TAKOX 3HUXKYE pi-
BEHb NOAATKOBOI MOpani (MepeciyHuii NIAaTHUK MOXE CKa3aTu: a Yoro $
NMOBWMHEH NNatuTn?). BinbyBaeTbCs Aerpapauis nogaTkoBoi Mopari, Lo
ANS cycninbCTBa He Ayxe nobpe [311].

M. BiTniHa Haronowye, wo BuMoru BEPS cTocytoTbcst nuTaHb pedop-
MyBaHHS BHYTPILUHbOr0 NOAATKOBOIO 3aKOHOAABCTBA M YKNAAEHHSA Aep-
»aBaMu [OroBOpiB NPO YHUKHEHHS MNOABIMHOr0 0noAaTKyBaHHS. MeToto
BEPS € ctBOpeHHs MexaHi3My edekTMBHOI 6opoTbbu i3 cxemamu, siKi
cnpustoTb rnobanbHOMy nepexofy npubyTKy KOMMaHii B odwopu, Ta
NpaBOBMX OCHOB HOpOTLOM 3 MiHIMi3aLiEr KOPNOPATUBHOIO ONOAATKY-
BAHHSA [N YHEMOX/IMBAEHHS 3aCTOCYBAaHHS arpeCUBHUX CXEM MiXKHa-
pOAHOro NoAATKOBOroO NnaHyBaHHs [93, ¢.179-180].

naH BEPS Mictutb HOBI @b0 BinbLU XOPCTKi MiXKHAPOAHI CTaHAAPTH,
a TaKOX KOHKPETHi 3ax04M 3 HaflaHHS LONOMOrM KpaiHaM y NoAoNaHHi
npobnemM po3MMBaHHS NOAATKOBOI 6asu Ta BUBEAEHHS NpUOYTKY 3-Mig,
0MoAaTKyBaHHA, BU3HaYauM 15 «KpokiB», CNPAMOBaHMX Ha KOMMEK-
CHe BUpiLLEeHHS uux npobnem [11].

Ha odiuiiHomy Beb-canti OECP HaBeneHO OCHOBHI 3axoam nnaHy
BEPS [3], ski cucTemMaTn3oBaHi Ta KOPOTKO OXapakTepun3osaHi y Tabn.l.
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Tabn. 1.
OcHosHi 3axodu nnaHy BEPS

Kpok
Ne 1

BupiweHHs npobnem
LMdPOBOT EKOHOMIKM

HoBi ekoHOMiYHi Mopeni, siki BUHMKAM i3 3anpoBaj-
XEHHAM UMGDPOBMX TEXHOMOriH, MOBA3aHi, 30KkpeMa,
i3 3MeHWeHHsAM noTpebu y di3nyHin 6amsbkocTi Ao
LliNbOBMX PUHKIB, CTaBNATb MifA CYMHIB iCHYtO4i noaat-
KOBi nMpaBuna posnoginy npubyTkie, OTPUMAHMX Bif,
TPaHCKOPAOHHOI LisSiNbHOCTI Ta CTBOPHOKOTb CKNAAHOCTI
npu iX ONoAaTKyBaHHi.

Kpok
Ne 2

He#tpanisauis Hacnigkis
ribpuMaHMX NOAATKOBMX
CXeM

[BpuaHi cxeMu HEeBIANOBIAHOCTI 3acTOCOBYIOTHCS B
arpecrBHOMY MOAATKOBOMY M/IaHYBaHHI LUASXOM BU-
KOPUCTAHHS BiAMIHHOCTEW Yy 3aKOHOLABCTBAX [BOX
260 6Ginblie NOAATKOBUX HOPUCAMKLINA, BHACNILOK YOro
NnofaToK He CMIAYYeTbCs Y XOLHIM i3 HuX, abo pocs-
raeTbCsl AOBrOCTPOKOBE BiACTPOUYEHHS OMOAATKYBAHHS.

Kpok
23

Po3pobneHHs edekTns-
HUX NpaBW/ CTOCOBHO
KOHTPO/IbOBAaHMX iHO3EeM-
Hux KoMnaHin (KIK)

Lli pekoMeHpaaLii BM3HAYaOTb Migxoau LWOAO BifHe-
CEHHS MEeBHMX KaTeropii A0X0AiB iHO3eMHUX KOMMa-
Hill O ONOAATKOBAHUX AOXOLIB aKLiOHepiB (KOHTP-
onepis, 6eHediuiapiB) 3 MeTO NPOTUAII ODLIOPHUM
CTPYKTYypaM, Yepes ki LJOX0AM Nepepo3nofiNaoThcs B
iHWIi NoaaTKOBI lOpUCAMKLI.

Kpok
Ne 4

O6MexeHHs pO3MUBAHHS
6a3u onoaaTKkyBaHHA
LUNSIXOM BUPAXYBAHHS
BIACOTKIB Ta iHWMX Pi-

HaHCOBMX BMNNAT

PekomeHpauii cnpsiMOBaHi Ha 0OMEXEeHHS pO3MMBaH-
Ha 6a3n OmMoLaTKyBaHHS Yepe3 BMKOPWUCTAHHS BUTPAT
Ha cnnaty BiACOTKIB 3a (iHAaHCOBMMM KpeauTamu Ta
MO3MKaMu, MpM LbOMY B iHLLi/ HOPUCAMKLIT JOXOOM Bif,
CNNaTU TakMX BiACOTKIB 3BiNIbHEHI Bif, OMOAATKYBaHHS,
OMOAATKOBYHOTbCS 3@ 3HWKEHUMU CTaBkamu abo cnnata
noJaTKiB BiACTPOUYETHCS.

Kpok
Ne 5%

Mpotuaia WwKignMeum
NoAaTKOBUM NpaKTUKaM

MNMepenbayae 3anobiraHHS BUKOPUCTAHHS CrewianbHUX
NMOAATKOBUX PEXMUMIB Y MEBHUX IOPUCAMKLLIAX HA LLIKO-
[y iHTepecaM iHLWKWX IPUCAMKLIN. AHANI3 34iACHIOETb-
€5 33 ONOMOro 06MiHy iHDOopMaLli€elo MixX KpaiHamu,
o npuegHanucs fo nnaHy BEPS.

Kpok
Ne 6*

3anobiraHHs 310BXMK-
BaHHAM NMOAATKOBMMM
[loroBopamu

3anobirae HafaHH Minbr, nepefdavyeHux yrogamu
NpoO YHUKHEHHs! MOABIMHOro OMoAaTKyBaHHS, 33 He-
BiANOBIAHMX OOCTaBMH, @ TAaKOX BWM3HAYAE OCHOBHI
acnekTH, SKi NOBMHHI BPaxoBYBAaTUCb MPU yKNafaHHi
TaKuX yrop.

Kpok
Ne 7

CraTyc nocTilHoro npeg-
CTaBHMLTBA

BHOCWTb 3MiHM A0 BU3HAYEHHS NOCTIMHOMO NPeACTaBHU-
uTBa B TMnoBii noaatkoBiin KoHBeHLii OECP
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3 MEeTOK HeAOMYyLLEHHS 3aCTOCYBaHHS CXEM, LLO BUKO-
PUCTOBYIOTHCS 411 YHUKHEHHS MOAATKOBOI MPUCYTHOCTI
y BiAMOBIAHIN OPUCAMKLIT, 30KpEMA LUNSXOM CUCTEMa-
TUYHOTO YKNALEHHS Yrof, 3 BUKOPUCTAHHAM nocepes-
HUWKIB, SIKi GAKTMYHO He 3[4iMCHI0ITb CaMOCTINHY roc-
NoAapCbKy LisNbHICTb.

Kpoku
Ne 8-10

TpaHcdepTHe
LiiIHOYTBOPEHHS

3axoAM PO3CHIOTb Ta MOCWU/IOKTL iCHYHOYI CTaH-
[apT, BK/OYAIOUM BKA3iBKM LOAO 3aCTOCYBAHHSA
NPUHLMMY BUTATHYTOI PYKU» MPW pEeryntoBaHHi Li-
HOYTBOPEHHS B OKpeMMX onepalisx 3 acouiioBaHu-
MW NiANPUEMCTBAMM (3 HEMaTepianbHUMK aKTUBAMMU,
KanitTanoMm Ta iHwWi onepawii 3 NiABULLEHNM PU3MKOM),
y MOPIBHSHHI 3 aHaNoOriYHMMM onepauisgMu 3 Hesa-
NeXXHUMU CyOEKTaMM y CNiBCTaBHUX YMOBAX Ta €KOHO-
MiYHMX 06CTaBUHAX.

Kpok N¢
11

AHani3 paHux BEPS

BcraHoBnoe metononorito ang 36opy Ta aHanisy aa-
HMX MPO eKOHOMIiYHI Ta dickanbHi HACNiAKM NOBediH-
KW, CMPSIMOBAHOI Ha YXMJIEHHS Bif OMoAaTKyBaHHS, a
TaKOX MPO BM/MB 3aX0AiB, 3aNPONOHOBAHMX Y paMKax
npoekty BEPS.

Kpok N
12

Mpasuna
060B913KOBOrO
pO3KpUTTS iHbopMaLii

Hapae pekomeHpaauii wopo po3pobku npasBua pos-
KPUTTS NAaTHUKaMK MoAaTKiB Ta MOLATKOBMMM pafd-
HMKaMU MexaHi3MiB arpecMBHOro NoLaTkoBOro nna-
HyBaHHSA. Lli pekoMeHpaLii WwykaTb 6anaHc Mix He-
06XifHiCTIO nonepefHbOro iHHOPMyBaHHA NPO CXeMu
arpecuBHOTO MOAATKOBOrO M/IAHYBaHHS 3 BWMOTOI0,
o6 HapaHHs Takoi iHGopMmaLii 6yno HanexHUM uu-
HOM Opi€HTOBaHe, 3A4iMCHEHE Ta YHMKANO HenpaBoMip-
HOr0 HaBaHTa)XEHHS Ha NNaTHWKIB NoaaTKiB.

Kpok N
13*

3BiT Yy po3pi3i kpaiH
(country-by-country
reporting)

MNMepepbavae, Wo BCi BeNMKi TpaHCHaLiOHaNbHI Kop-
nopadii 3060893aHi MigrotTysatT 3BiT y po3pisi kpaiH
3 y3aranbHEHUMU JAHWMKU NPO FNobanbHWIA po3noain
noxoay, NpubyTKy, CnaayeHMx NoaaTkiB Ta eKOHOMiu-
HOI AiSNbHOCTI cepen NOAATKOBMX HOPUCAMKLIN, B SKUX
BOHM MpaLtotoThb. Llel 3BiT Hafa€eTbcs NOAATKOBUM Op-
raHam X PUCAMKLIN AN BUKOPUCTAHHS NPU OLiHLL
piBHA TpaHChEPTHMX LiH Ta iHWKX pu3nkis BEPS.

Kpok N¢
14"

Mpoueaypu B3aEMHOrO
Y3TrOXKEHHS

CnpsiIMOBaHMiA Ha MOKpPALLEHHS MeXaHi3My BMPpilleH-
HS MOAATKOBMX CMOPiB MK tOpUCAMKLIAMU. PaMKoBi
noaaTkoBi pUCAMKLiT B3snM Ha cebe 3060B%3aH-
H  OOTPUMYBATUCb MiHIManbHUX CTaHAAPTIB LLOAO

332
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po3rnady Cropis, sKi BUMAKMBAKOTb 3 Yrof, Npo YHWK-
HEeHHs MOoABIMHOrO onojaTkyBaHHA. Lli cTtanHmapTtu
CNpSMOBaHI Ha MiaBuLeHHS edeKTUBHOCTI Ta 3abes-
MeYyeHHs! CBOEYACHOCTI BUPILLEHHS TaKMX Cyrnepeyok.

baraTtoCTOpOHHIi HCTPYMEHT MNPOMOHYE KOHKPETHI
pilleHHs ONs ypsaL4iB 3aKpUTU NPOraauHU B MiKHA-
pOAHMX MOAATKOBMX AOTrOBOPAX LUISAXOM NepeHeceH-
Hs pe3ynbTaTiB npoekTy BEPS y 1BOCTOPOHHI noaat-
KOBi foroBopw y BcboMy cBiTi. MLI go3Bonse ypsnam
BMNPOBAXYBaTU Y3roKeHi MiHiManbHi CTaHZApTH
NS NPOTWUAIT 3NOBXMBAHHAM [OroBopaMu Ta BLO-
CKOHAIIOBaTM MeXaHi3MK BUPILLEHHS Cynepeyok, 3a-
6e3nevyroum Npu LbOMY FHY4KiCTb Y BiZANOBIAHOCTI A0
KOHKPETHOI NONITMKM NOAATKOBUX AOrOBOPIB.

baratocTopoHHii
iHcTpyMeHT (Multilateral
Instrument, MLI)

Kpok
Ne 15

¥ 3axo4mM BXOASATb A0 MiHiManbHOro ctaHpapty BEPS

Hapasi, 3a tBepmkeHHsM O. ApTioxa, KpaiHM CRiBNpauoTb Hag
000B13K0BMM YynpoBamKeHHAM [naHy ain wopo BEPS Ha rnobanbHo-
My piBHi Ta po3pobKOK NOAANbLUIMX CTAHAAPTIB 41K NOLONAHHSA AOCi
He BUpileHnx npobnem, nosa3anmx 3 BEPS. Y 383Ky 3 uum KepiBHui
opraH OECP 3 nopaTkoBux nuTtaHb — KomiteT OECP 3 6roaeTHOdiHaH-
COBMX MWUTaHb — NPEACTAaBMB HOBMIM MEXaHi3M y4acTi KpaiH, 3auikasne-
HUX y poboTi 3 npoekTy BEPS. Hum ctana lMporpama po3lwmpeHoro cnie-
poBITHULTBA, Ky MOXHA PO3MSAATU K MaUAHUMK AN Aianory Mix
KpaiHaMu, CTBOPEHUI 3 METOK BMNPOBAKEHHS 3aXOLiB AN NPOTUAIT
SBMULLAM PO3MMBAHHS NOAATKOBMX 6a3 Ta BMBEAEHHS NMpUOYTKIB 3-Nig
onoaaTtkysaHHs [52,¢.7 ]. Cnig ycBiZoOMAOBATH, O OAHOYACHE Ta NOBHE
BNPOBagKeHHS BCix npaBun BEPS € HepeanbHWM i MOXe BYyTH LIOKOBUM
N8 eKOHOMiku. ToMy MpoBOAMTLCS poboTa WoA0 NOEeTanHOro BrNpoBa-
IDKEHHS LLbOTO M/1aHy.

Y MiuictepctBi ¢iHaHciB YKpaiHuM HaronowyoTb, Wwo [lporpama
po3luMpeHoro cniBpobiTHULTBA Hag peanizauieto BEPS € pesynbratom
36iNbLIEHOr0 3aNy4eHHs 40 NPOEKTY 3alikaBaeHux KpaiH: 17 kpaiH ao-
ayunnucs o Komitety 3 dickanbHMX CNpaBs y SKOCTi 3anpoLleHux ocib
Ta y4YaCHMKIB, a BaraTo iHWKMX KpaiH 6ynu 3anyyeHi po MpoekTty BEPS
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no6ivyHo, Yepes HWM3KYy perioHanbHUX 3ycTpivei (Adpuka, Asiicbko-Tu-
XOOKeaHCbKui perioH, CxigHa €Bpona-LleHTpanbHa Asis Ta JlaTuHCbKa
Amepuka). LLi KoHCynbTaLii LONOMOIM OTpUMaTK 3BOPOTHIN 3B'A30K Ta
iHpopMaUito Big KpaiH, a TAaKOX 3pO3YMiTU KOHKPETHI noTpebu, npiopu-
TeTu Ta Nnpobnemu KpaiH, Wo po3BmBakoTbCs. LLLo6 npuenHatncsa no uiei
nporpamu, 3aLikaBNeHMM KpaiHaM Ta lopUCAMKLISM NOTPiOHO BUCIOBU-
TM CBOK MPUXMIIBHICTb A0 BcebivHoro MakeTy BEPS Ta iioro y3rogyxeHoi
peanisauii Ta cnnaTMTK piyHy NiaTy 3a yyactsb y Mnaxi BEPS [363].

3 1 ciung 2017 poky YkpaiHa Takox npuegHanaca no [porpamu
po3wmnpeHoro cniepobiTHMuTBa B pamMkax OECP Ta B34na Ha cebe 30-
60B'3aHHS IMNNEMEHTYBATU TaK 3BaHMI MiHiManbHWi cTaHpapT MnaHy
Livi BEPS — 0608B13K0Bi YOTMpPW KPOKM i3 MATHAALUATHU 3aMpONOHOBAHMX.

Ha cborogHi oo uboro nnaHy npuegHanucs 116 kpaiH cBiTy, gKi 3a-
6e3neyytoTb NnoHag 93% ceitosoro BBI1 [404].

YyacHuku [NporpaMu po3WMpeHOro CniBpobiTHMUTBA Ha piBHO-
NpaBHUX 3acafax CNiBNpaLiooTb 3apagn NPOTUAIT CXeMaM YXMUNEHHS
Bif, CNaTM NoAaTKiB, NiABULLEHHS Y3roAXeHOCTi AiM Ta 3abe3neyeHHs
Npo30pOCTi MiXXHAaPOAHOTO NOAATKOBOTrO CepefoBMLLa. 30kpema, y lNpo-
rpami nepenbayeHo:

- 3aCTOCYBaHHA CTAHAAPTIB BiAHOCHO pewTu HEBUPIEHUX MNu-
TaHb, NOBA3aHUX 3 aBuLLeEM BEPS;

— BMPOBAAXKEHHS Y3roAXKeHOro MiHiMyMy CTaHZapTiB 3@ 40MNOMO-
rot eeKTMBHOI MOHITOPMHIOBOI CUCTEMMY;

— 30iACHEHHS MOHITOPUHIY Woao npobneMHux nutaHb BEPS, 30-
KpeMma, B paMKax UM@ppoBOi eKOHOMIKM BifHOCHO OMOAATKYBaHHS;

- 3abe3neyeHHs iHCTPYMEHTIB PpO3BUTKY AN NIATPUMKM Kpa-
iH-unenis OECP [25]. MiHimManbHuiA CTaHAAPT ANS YYaCHMKIB
nporpamu BKJIOYAE 0OOB'I3KOBY peani3aLito TakMx 3axoais:

— BMSIBIEHHA Ta YCYHEHHS LWKiAAMBMX NMOAATKOBMX NPaKTMK abo
WKIAAMBUX MiNbroBux pexxumis — 3axig 5 Mnany ain BEPS;

- YOOCKOHANIEHHS YMHHUX Yrof NpO YHUKHEHHS NOABIMHOroO OMno-
[ATKyBaHHS LWNSXOM BKIKOUYEHHS A0 HUX 3anpONOHOBaHMX Npa-
BM 3anobiraHHs 310BXMBAHHIO yrogok — 3axia 6 [MnaHy ain
BEPS;
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- YAOCKOHANEeHHS YUHHMX HALLIOHANIbHUX NMPABOBMX HOPM CTOCOB-
HO AOKyMeHTaLii 3 TpaHChepTHOro LiHOYTBOPEHHS Ta ManbyT-
HbOro 06MiHy iHpop™mauieto — 3axia 13 MnaHy ain BEPS;

— YLOCKOHaNEHHS YUHHUX Yrof, NPO YHUKHEHHS MOABIMHOro ono-
[ATKyBaHHS LWISAXOM MifgBULLEHHS edeKTMBHOCTI MEXaHi3MiB
BMpiWeHHs cnopis — 3axia, 14 Mnany ain BEPS [242, c.66].

3axopgu nnany BEPS noknukaHi 3abe3neunt npuBeneHHs y Bigno-
BiQHICTb MOAATKOBMX CUCTEM A0 CYy4AaCHMX EKOHOMIYHMX BUKUKIB. B eno-
Xy LMPPOBMUX TEXHOSOTI, 33 4OMOMOrOH0 SKUX CTBOPHOETLCS BEIMKA HaCT-
ka ceiToBoro BBI1, Heabuskoi akTyanbHOCTI HabyBae peanizauis Kpoky 1,
3aX0[M IKOro MatTb HA METi BUPILLMTU NPo6ieMn UMdPOBOiI EKOHOMIKM.
[aHi €EBponericbkoi KoMicii cBifYaTb Npo Te, WO UMdPOBa EKOHOMIKA OLi-
HIOETbCA Y 3,2 TP/H. EBPO B rpyni KpaiH Benukoi ABagusTky, cCKnafatum
6nm3bko 8% BBl [457]. Xoua undposa ekoHOMiKa Habyna rnobanbHOro
MaciwTaby, 9 KoMmnaHiit BupobnsioTs 90% 3aranbHoro goxody. Maoetbcs
npo Apple, Google, Facebook, Amazon, Microsoft i YoTMpKU KUTaMCbKMX
undposux riraHtn (Baidu, Alibaba, JD.com, Tencent). Yci iHwi (Hanpu-
knag, Yahoo, Twitter, eBay, Snapchat, Pinterest, Uber) negb nepesuiuytots
10% uiei ekoHoMiku [18]. IMHaMika OCTaHHiX pOKiB MoKa3lyBana CyTTeBe
3pOCTaHHS MMTOMOI Barm uUMdpOBOi eKOHOMIKK B cTpyKTypi BBI, nepea-
6ayvaeTbCs, WO AN9 LbOro CErMeHTy rnobanbHe nagiHHS CBITOBOI €KOHO-
Mikun Byae MeHL Big4yTHE, MOPIBHSAHO 3 iHLWMMM rany3amu.

Pa3oMm 3 TMM, CydacHi NoaaTKOBi CUCTEMM Pi3HUX KPaAiH CBITy HE NOB-
HiCTIO aganToBaHi O MOX/IMBOCTEN OMOAATKYBAaHHS LMGPOBOI €KOHO-
MiKW. 3AINCHIOYM AiSNbHICTL | OTPUMYOYM LOXi[ MO BCbOMY CBITY 6€3
di3nYHOI NpMCYTHOCTI B KpaiHax, Ae Tak1i AOXi[ OTPUMYETLCS, KOMMaHii
He CMIaYYHTb XXOAHMX NOAATKIB 3 LMX LOXOAIB UM onepaLin y 6roaxeTu
LMX KpaiH, a ue HecnpaBeasiMBO LWOA0 HUX.

Sk 3ayBaxye B. AHOPYCSIK, HA CbOroAHI MOKM HEMAE NPaBUbHOIO pi-
LUIEHHS, K CNpaBeaiMBO ONOAATKOBYBATU LMD POBY AiIbHICTb. Paa KpaiH
(®paHuiq, IHAig, ABCTpanis) caMOCTIMHO BBEAW NpaMi/Henpami nogaTkm
ans umdpoBoro Gis3Hecy, oNMpPaynUCb OCHOBHMM YMHOM Ha KOHLLEMLHO
umdpoBOro NOCTiMHOro NpeacTaBHMUTBA. OfHAK TaKi 3aX0M AaNeKko He
naHaues i BCix MMTaHb BOHW HE BUPILLYIOTb, TOMY Ha JaHMI Yac daxiBui
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OECP HanpawuboBYytOTb CMiNbHY MO3MLII, SKa B NOAANbLIOMY, (K i MiaH
BEPS, morna 6 6yt iMnneMeHTOBaHa BCiMa AepXaBaMu i MUTAHHS OMo-
[aTKyBaHHSA 3Benocs 6 40 AKOrocb CNislbHOr0 3HaMeHHMKa [48].

B ykpaiHCbKOMY MapnaMeHTi 3apeecTpoBaHO MPOEKT 3aKOHY Npo
BHeceHHs 3MiH fo K Ykpainu wono onopatkysaHHa B enektpo-
HHUX MOCAYT, WO MOCTa4yalTbCs HepesnaeHTamu ¢isnyHnM ocobawm,
MiCLle MOCTaYaHHS SKMX PO3TALLOBAHO HA MWTHIN TepuTopii YKpaiHu
(npoekT N2 2634). Sk 3a3Ha4eHO B MOSCHIOBA/bHIN 3anucLi A0 BKa3a-
HOro 3aKOHOMNPOEKTY, BnepLie Ha Nnpobnemy onoaatkysaHHs 1B enek-
TPOHHMX MOCAYr 3BepHYAM yBary B €eponelicbkoMy Coto3i, 3MiHUBLLK
npaBufia BU3HAYEHHS MiCUs NOCTayYaHHS Takux nocayr. Tak, no 2015
POKY MiCLLe NOCTaYaHHA eNeKTPOHHUX NOCAYr BU3HAYANOCS 33 MiCLEM
peecTpavlii mocTavyanbHMKa, WO A03BONSN0 LESKMM MOCTadyasbHUKAM
MiHiIMi3yBaTM NOAATOK, PEECTPYIOUMNCH Y KPaiHax, e 3aCTOCOBYBanacs
Hu3bka cTaBka 1B abo nocnyru B3arani 3BiNbHANMCS Bif 0NoaaTKy-
BaHHs. ToMy, bynu po3pobneHi npaeuna, ski 6 4O3BOAMAM ONOAATKY-
BaTu [1[1B enekTpoHHi nocayrm came 3a MiCLLEM IXHbOTO CMOXMBAHHSI.
Okpim TOro, ona peanisauii ceoro 3agymy B €C 6yno 3anpoBagxeHo
cneuianbHy cuctemy MOSS (Mini One Stop Shop), sika gana 3mory
cybekTaM rocnogaproBaHHS Aeknapyeatu Ta cnnadysatv MNAOB y kpaiHi
CNoXMBaHHS nocnyru 6e3 HeobxigHOCTI peecTpauii nnatHmukom MN1B B
3arasbHOMy nopsAKy. 3anponoHoBaHa Eeponericbknm Co30M MoLeNb
onoaaTtkyBaHHs [11B enekTpoHHMX NOCAyr cTana OCHOBOK AAS iHWMX
AepxaB npu po3pobui noaibHMX NOAATKOBUX PEXMMIB, A,03BONMUBLLN
36iNbLUMTM PO3Mip NOAATKOBMX HAAXOLXKEHb A0 OHOAXKeTY BiANOBiIAHOI
[lepXXaBu, WNSXOM ONOoAaTKyBaHHS nocnyrm 6esnocepefHbo B KpaiHi ix
CNOXMBAHHA [345].

Pazom 3 Tum, OECP Haronowye Ha pu3nKax HepPiBHOCTi OAHOCTOPOH-
HiX Hey3roXeHuX AiH, 9Ki B yMOBax KPUXKOI rnobanbHOi eKOHOMiKM
33WKOAMTb iIHBECTULISIM Ta EKOHOMIYHOMY 3pOCTaHHI0. PO3B'93aHHS L€l
npobnemMu NOBMHHO BYTK 3aNOPYKOO rMO6ANbHOIO KOHCEeHCycy [3].

K. ConofaH 3ayBaXye, WO KepiBHi MPUHLMMM TaKOX BKa3ykTb HA
Te, WO HeobXifHO, Wwob pUCAMKLIT BXXMBANM BiAMOBIAHWX 3aX0A4iIB ANS
3MilUHEHHS MiXKHAPOAHOrO aAMiHICTPaTMBHOIO CNiBpOGITHMLTBA, WO €
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KMHYOBUM NS [OCATHEHHS HaNEeXHoro 360py Ta nmepepaxyBaHHS Mo-
[aTKy Ha TPaHCKOPAOHHMI NpoAaX LUMPPOBMX CEPBICIB Hepe3naeHTa-
MW. BOHM pekoMeHaYTb MOCUAUTM TaKe CMiBPOBITHULITBO LLASIXOM pPO3-
pobKM 3aranbHOro CTaHAAPTY ANs 0OMiHY iIHPOpMALLi€lD, IKa € NPOCTOIO,
MOXe OyTW peanizoBaHa B KOPOTKMM TEPMIH i MiHIMi3ye BUTpaTW Ans
NOAATKOBMX aaMiHICTpaLii Ta NiIANPUEMCTB WAAXOM 0OMeEXeHHS 0bcs-
ry obMiHy gaHumu [397].

3anpoBafKeHHS BHYTPIWHIX NMPaBuA HENpSAMOro OnoAaTKyBaHHS
undpoBoro HisHecy He MOBMHHO NPU3BECTM 4O 30i/bLUEHHS OOXOLIB
610MKeTY BUKIIIOYHO 33 PaxyHOK 3[40pOXKYaHHA BapTOCTi MOCAyr Ans
KiHUEBUX CnoxuBadis. Lle mae Byt pe3ynbraT B3aEMHWUX LOMOBJIEHO-
CTEW Ha piBHi CBITOBOI CNiNILHOTH, IKMI Nepenbavatume B LM cuTyauii
nepepo3noain NoAaTKOBMX HAAXOOXKEHb Y KPAiHM CMOXMBAHHS MOCAYT 3
LOTPMMAHHAM MPUHLMMIB YCYHEHHS NOABIMHOrO OMoAaTKyBaHHS. Bax-
NMBMM Y LbOMY MPOLLECI € | BPEryNtoBaHHA CraaTv NpPsSMMX NoAaTKiB 3
[0Xx04iB undposoro 6isHecy, agxe npu ix CNNaTi TAKOX HASIBHWUIA He-
CNpaBeavBUIA PO3MNOLIN NOAATKOBMX HAOXOAXEHb Ta BUKOPWUCTAHHS
iHCTPYMEHTIB arpecMBHOro MOAaTKOBOrO MIAHYBAHHA ANS YHUKHEHHS
260 3MeHLIEeHHs UMX NoaaTKiB.

OpumH i3 kntoYoBMX KpOKiB nnaHy BEPS € kpok N2 3, skuit nepenba-
YA€ 3anpoOBaKEHHS MPaBMUN ONOAATKYBAHHS KOHTPOIbOBAHUX iHO3EM-
Hux komnaHin (KIK). Sk 3a3Havae J1. CrapxxeHelbKa, Bneplle BKa3aHi
npasuna 6ynm 3actocoaHi B CLLUA B 1962 poui. 3ronoM npaBuna KOHTp-
0/IbOBaHMX iHO3EMHMX KOMMaHiM Bynu 3anpoBafyeHi B HALiOHANbHO-
My 3akoHopaaBcTBi KaHagu, HiMeuunuu (1972 pik), dnowii (1978 pik),
@paHuii (1980 pik), Benukobputanii (1984 pik), Hosoi 3enanaii (1988
pik), ABctpanii, Leewii (1990 pik), Hopserii (1992 pik), IngoHesii, Icna-
Hii, DaHii, @innauaii (1995 pik), Yropwunu, Mekcunku, MNisaeHHoi Kopei,
MAP (1997 pik), I3paini Ta ITanii (2000 pik), Typeuunni (2006 pik), KHP
(2007 pik) [399].

Ha cborofHi BKa3aHi npaBmaa 3anpoBafKeHi B TakMx KpaiHax: AB-
ctpanisa; ApreHTvHa; bpasunis; BennkobpuTaHis; YroplmHa; BeHecyena;
HimeuunHa; lpeuis; OaHig; €rvnet; I3painb; IHooHesiq; lcnanaig; Icna-
Hiq; ITania; KaHapa; Kutait; Jiutea; Mekcuka; Hoea 3enaHais; Hopseris;
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Mepy; Moptyranis; Pocis; CLUA; TypeuunHa; Ypyraai; QiHnaHaia; @pax-
uis; Weeuiq; Ectonis; MAP; MisgeHHa Kopes; Anowig. 3apa3 npasuna
KOHTPO/IbOBAaHMX iHO3EMHMX KOMMaHIM TakoX po3pobnsatoTbcs B [HAII i
Ha Tansani [20].

T.latkoBcbka Ta O.[JonKeHKOB HAaroMoLWYyTb, WO B KOXHIi i3 nepe-
paxoBaHMX BMLLE KpaiH iCHYIOTb CBOi 0COBMMBOCTI 3aCTOCYBaHHSA Mpa-
Bun KIK, ane ronoBHMIM NpUHLMN CKPi3b OAHAKOBMI: NEBHMIA TUN O,OXO-
[iB KOHTPO/IbOBAHOT iIHO3EMHOT KOMMaHii 06KNaaaETbCs NOAATKOM Ti€D
[Lep>xaBoto, N0AAaTKOBUM pe3nAEHTOM SKOi € KOHTPOJIOKYa 0coba Takoi
KOMMaHii, NponopuifHo A0 ii YacTKM yyacTi B Kanitani komnawii. Mig
MOHATTAM «KOHTPOJ/Ib» MAETbCA Ha yBa3i NpsiMa abo HenpsiMa yyacTb y
KaniTani iHO3eMHOI KOMMaHii i BiANOBIAHWI BNAMB Bif Takoi y4acTi npu
po3nogini npuMbyTky KoMnaHii. HasBHiCTb yroa npo YCYHEHHS NoaBiii-
HOro ONoOAATKYBaHHS MPU3BOAMTL A0 HEAOMYLLEHHS NOAATKOBUX 3/10B-
XMBaAHb NULLE HA PIiBHI «TPAH3UTHUX» KOMMNAHIM, SKi BUKOPUCTOBYHOTb
6araToHaLioHanbHi KOMMaHIi B CBOI/ KOPNOPATUBHIM CTPYKTYpI, ane ue
NPaKTUYHO He MPALIOE 3 MATEPUHCBKMMM KOMMNAHISMU, SKi 3apeecTpo-
BaHi B odwopHMX 30Hax. [lpaBuna onoaaTkyBaHHS KOHTPOJbOBAHMX
iHO3€MHMX KOMMaHiM MOK/AMKaHI HiBENOBaTWM MPAKTUKY BiACTPOYEHHS
CnnaTv AMBiOEHAIB iIHO3EMHMMM KOMMAHISIMU, SIKi 3ape€eCcTpoBaHi B 0¢-
LWopax, WASXOM BK/IOYEHHS Hepo3noaineHoro npubyTky B nMoaaTKOBY
6a3y KOHTpO/OY0i 0cobM Ta NoAanbWoro onoAaTKyBaHHS 3rigHO 3
NOAaTKOBMM 3aKOHOOABCTBOM KpaiHu [242, c.68].

3a TBepaxeHHaM O. DomiHoi, 3actocyBaHHa npaBun KIK 3pincHio-
€TbCS TOLI, KOMM BMHMKAE LITYYHE MEpPEHECEHHS OMoAaTKOBYBAHOMO
nNpubyTKY B FOPUCAMKLIi IHO3EMHMX KOMNAHIN, a came:

- pe3uAeHT OfHI€i OepXaBM KOHTPOMKE iHO3EMHY KOMMaHito
LUIAXOM iCTOTHOI y4acTi B ii KaniTani abo iHWKUM YUHOM;

- poxig KIK € nacnBHmM;

- poxig KIK B KpaiHi ii pe3naeHcTBa He onoaaTKOBYETbCS abo
OMoAaTKOBYETLCS 38 HU3bKOK CTaBKOW [441, c.248].

[eaki BiTYM3HSAHI dhaxiBLi BBAaXKaOTb, LLLO 3aMPOBAAKEHHS KOHLENLii
KIK B YKpaiHi € 3aHaATO NmepenvacHUM. Taka no3uLis obrpyHTOBYETb-
CS1 BiACYTHICTIO NPO30POCTi B AiNbHOCTI diCcKaNbHMX OpraHiB B YKpaiHi,
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HeLOCTaTHIM piBHEM LOBipK 3 60Ky Bi3HecCy, NOCTIMHUMK KOPYNLiMHUMU
CKaHanamu Ta CXemMaMmu, Lo AOHEABHA CTOCYBANIUCh HABITb HAMBMULLO-
ro KepiBHMLTBA NOAATKOBMX OpraHis [228, ¢.131]. OgHak Taka no3uuis €
AncKycivHoto. [lincHo, HasBHI NpobnemMu B opraHisauii pobotn nogaTko-
BMX OPraHiB MOBWMHHI BMPIiLLYBaTUCh WASXOM LIBUAKOIO M epeKTUBHOIO
ix pebOpMyBaHH$, a He BiATEPMiHYBAaHHSAM 3aMpOBafKeHHS edeKTUB-
HWMX IHCTPYMEHTIB NPOTUAIT 3/10BXMBAHHAM 3i CNNaTK NOAATKIB Ha iHO-
3eMHi Joxoam.

OpnHmM i3 060B13KOBMX 3aX0AiB MiHIMANbHOMO CTaHAAPTY po3Lwwnpe-
HOi nporpamu cniBpobiTHULTBA € Kpok 5 nnaHy BEPS, skuii nepenbavae
iHCTPYMEHTM NpOTUAII WKiAAMBMM NOAATKOBUM MpakTnkam. @opym 3i
WwkignmMeoi nopatkosoi npaktuku (FHTP) npoBoauB ornsa ninbroBux
peXMMIiB 3 MOMEHTY Moro ctBoperHs B 1998 poui, WwWob BU3HAUUTK, UM
MOXYTb PeXMMU LIKOAUTU BA3i ONOAATKYBAHHS iHLWIMX IOPUCAMKLIN [3].
[lns ouiHOBaHHS NiNbroBUX NOAATKOBMUX PeXMMIB y KOHTeKcTi BEPS 3a-
CTOCOBYETbCS KOMMIEKCHUM NiaXiA. 3any4aroTbCs KpaiHK, WO He € yne-
Hamu OECP B paMKax HasiBHWMX CTPYKTYp, @ TaKOX PO3rNsgaaTMMeTbCs
nNUTaHHS nepernaay abo 4ONOBHEHHS HAsiBHUX CTPYKTYp. BusBneHHs ic-
HYIOUMX MiNbFOBUX PEXMMIB ANS OLIHKM KOXHOIO pexuMy 3 TOUKK 30py
MOro WKIANMBUX HACTIAKIB 34IACHIOETHCS Y MEBHUX BM3HAYEHMX KaTe-
ropisix, 30Kkpema Takux ik peXKMMm CTOCOBHO (DiHaHCYBaHHS Ta Ni3UHTY;
peXMMK CTOCOBHO CEPBICHMX Ta ANCTPUBYTUBHUX LLEEHTPIB; PEXMMMU CTO-
COBHO BaHKIBCbKMX Ta CTPAXOBMX OMepaLlii; pexxMMu CTOCOBHO iHTeNleK-
TyanbHOI BAACHOCTI Ta iHWi [276].

AHani3 ninbroBnx nOAATKOBMX MPaKTUK nepenbayvae Aekinbka
eTanis Ta piBHiB. CNoYaTKy KpaiHW 34iMCHIOTb CAaMOCTIMHUI aHani3
WKiAAMBMX MOOATKOBMUX MPAKTMK, 3aMOBHIOKYM aHKETY ANS HaAaHHA
iHpopMaLii BMCOKOro piBHS CTOCOBHO MifbroBux pexumis. OTpumas-
WK BiONOBIAHY aHKeTy, cekpeTapiat @opyMy 3 NuTaHb LWKiAAMBOI MNO-
[ATKOBOI MPaKTUKM MOXe HafaTW peKoMeHAalii LWoA0 BHECEHHS 3MiH
[0 aHKeTV 4ns nigrotoBku go aHanisy ®@opymy. Micns uboro Mopym 3
MUTaHb LWKIAAMBOI NOAATKOBOI MPAKTUKM 34IMCHIOE aHani3 OTPUMAHOI
iHpopMaLii Ta iHpopMyE, A0 KO KaTeropii Hanexartb BiANOBIAHI pexu-
MWU. SKLLO BCTAHOBJIEHO, LLLO MiNbroBUIA peXMM € GAKTUUYHO LWKiAJINBUM,
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BiAMOBIZHA KpaiHAa MA€ MOX/IMBICTb CKacyBaTW TakMi pexum abo ycy-
HYTU GakTopW, SKi NPU3BOASATL A0 WKIAAMBUX HACNiAKiB [276].

Y ciuni 2019 poky OECP onpuntogHmna 3BiT Npo WKigAMBI NOAATKOBI
NPaKTUKK, SKUI BKJIKOYAE pe3ynbTaTu nepernsay nifbroBux NojaTkoBux
PEXUMIB, IKMI NpoBoAMBCS DOPYMOM LWKIANMBUX NOAATKOBUX MPAKTUK.
I3 BKa3aHOro 3BiTy, 30KpeMma, BUMIMBAE, WO B YKpaiHi CTaHOM Ha Biano-
BiAHMIM Nepioa, WKiaAMBUX NOAATKOBUX PEXUMIB HE BUSIBNEHO [6].

MNopag i3 umMm, B YKpaiHi i LOCIi 03BYYYyHOTbCS iAel MPOo 3anpoBaaXeH-
HS MiJIbFOBMX MOAATKOBMX PEXMMIB Y paMKax CrneLianbHUX eKOHOMIY-
HUX 30H, 9Ki NponarytTbca AeskuMu dhaxiBusMM K CNocib 3anyvyeHHs
iHO3eMHUX iHBeCTULiN. Lig TemMa 3anmWwaeTbCsa 4OCUTL MOMYASPHOK B Ai-
NIOBMX KONax perioHanbHOro piBHs, 30KkpemMa B 3akapnaTcbKin obnacri,
a[ke came B nNepioA, KO y LibOMY perioHi Aisna Taka eEKOHOMIYHA 30Ha,
TyAM 3ailunm Hanbinblwi iHo3eMHi iHBecTuuii [13, c.98].

PasoM 3 TMM, MM MOXEMO 3ragaTtu i Mpo 3BOPOTHMIA BiK AisnbHOCTI
NiJIbrOBMX MOAATKOBUX PEXMMIB, K AiSNIN KONUCH Y HaLWin aepxasi. Bi-
[OMi CXEMM i3 3aCTOCYBAHHSAM CreLianbHOro TOproBOro nateHTy (ekc-
NepuMeHT, KU LigB y LEKiIbKOX perioHax YKpaiHu), KM OonyCcTvB
3/I0BXMBAHHS 3 YBE3EHHSIM HA TEpUTOPIt0 YKpaiHM 3HAYHOI KinbKOCTi
aBTOMOGIiNiB NPecTUXHOro Kknacy 6e3 cnnatm HeobxigHMX noaaTkis. Taki
XK CXeMM 3aCTOCOBYBanucs Anst 6€3MMTHOro BBe3eHHS HadTONPOAYKTIB,
y 3BI3KY 3 UMM AepykaBHUI BrogkeT YKpaiHu 3a3HaB MinbspaHUX BTPaT.
[ly>xe 4acTo TaKi 3/10BXMBAHHSA Y TOM Yac CTaBaiv MOXIUBUMU 3 BUKO-
PUCTaHHSAM CYL0BOI MiAKM BNaaM, KOAM Hecnaata noaaTkis Ao bomkeTy
«neranisyBanacs» CygoBMMM pilLEHHSMM.

3anyyYeHHs iHO3EMHUX IHBECTULLIN € XUTTEBO HEOOXiAHWMM Ang po3-
BUTKY €KOHOMIKM YKpaiHu, ane B Cy4aCHMX YMOBAX HawWil Aepxasi He
BAACTbCS NPMBA6NOBATM iHBECTOPA CYTTEBUMM NMOAATKOBUMM MiflbraMu,
PU3UKYHYM NPU LLbOMY CTBOPUTM LIKIAAMBI NOAATKOBI NpakTUKu. Mu no-
BMHHI MaTW iHWIi iIHCTPYMEHTH, SKi NiABMLLATb HALY iHBECTULIMHY Npu-
BabnumBiCTb.

LlikaBMM iHCTPYMEHTOM MNpOTMAIT pO3MMBAHHIO MNOAATKOBOI 6asu €
Kpok 12 nnany BEPS, gakuit nepen6ayae 060830k po3KpMBaTH CXEMMU
arpecMBHOro MOAATKOBOrO MAAHYBAHHA MAATHMKAMM NOAATKIB Ta Mo-
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[ATKOBMMM KOHCynbTaHTamMm (mandatory disclosure rules). Llern 3axig
3apa3 He BXOOMTb OO MaKeTy MiHiManbHOro CTaHAAPTY PO3LWMPEHOI
cniBnpawi, 0AHAK 3aCNyroBy€E Ha yBary M OLIHKY AOLINBHOCTI Ta nep-
CNeKTMB 3anpoBaKeHHs Moro B YKpaiHi.

O. leneTioK Ha3MBa€E [iBa KJILOYOBI apryMeHTU Ha KOPUCTb BUKOPU-
CTAHHS TaKOro iHCTpYMeHTY. [Mo-nepuue, MOro BNpoOBamXKEHHS Y3rooxy-
€TbCs 3 pekomeHaauiammn OECP, chopMynboBaHMMM B paMKax KamnaHii
aHTM-BEPS. Mo-apyre, Taki npaBuna ycniwHo BukopuctoByoTbes y CLUA,
Kanagi, MAP, CnonyuyeHomy Koponisctsi, [Moptyranii, lpnanaii, [3paini Ta
MisoeHHin Kopei. o 31 6epe3Ha 2013 poky 3aBASKM BUKOPWUCTAHHHO
Takux npasun @ickanbHUM opraHam CnonydeHoro KoponisctBa ctano
BigoMO npo 2 366 nopibHmx cxem. Taki x npasuna B NAP gossonunu
KOHTPOJIbHUM OpraHaM oTpMMaTH iHpopmaLito npo 629 cxem. Ha nymky
BKa3aHOro axiBus, BUKOPUCTAHHA LMX MEXaHi3MiB MOXe MoAinwuTm
iHpopMaLiliHe 3abe3neveHHs dickanbHMX OPraHiB Ta ONTUMI3yBaTH iX
¢diHaHCOBI, KaApPOBi Ta opraHisauiriHi pecypcu. JobpoCoBiCHI NnaTHWUKK
NoAaTKiB OTPMMAIOTb MepeBaru Bif 3anpoBafXeHHs NpaBua 060B43K0-
BOr0 po3KpuUTTS cxeM. DickanbHi opraHn OTpMMYBATUMYTb iHDOpMaLLito,
fKa [LO03BOMAMUTb iM (OKYCYBaTMCS Ha Hambinbl NpobneMHUX cxemax i
PU3MKOBAHMX MNATHMKAX. K HACNIAOK, LOOPOCOBICHI NNATHMKK BigYy-
BATMMYTb MEHLUMI TUCK. B TOM e yac HepobpoCoBiCHMM NIATHMKAM MNO-
[aTKiB CTaHe BaXkye OTPMMYBATM WTYYHi NOAATKOBI BUroam [245].

M. boHpapeHko Bif3HavaE, WO CBITOBA NpaKTMKa AEMOHCTPYE Mif-
BMLLEHMI iHTEpeC KpaiH [0 TaKoro LOCUTb HOBOIO NPaBOBOro YTBOPEH-
HA, 9K dickanbHWi peckpunT. Lia dopma cniBpoBiTHMLTBA KOHTPOOHO-
YMX OPraHiB 3 NIAaTHMKAMM NOAATKIB CNPUSE 3pOCTAHHIO PiBHS LOBIpU
3aLiKaBNEHOCTI B MApTHEPCbKMX BiAHOCMHAX MiX OABIYHO KOHPPOHTY-
FOYMMM CTOPOHAMM, LLLO MAE HACMILAKOM 3HWXKEHHS iHTepecy 1 BaxaHHs
NNaTHUKIB A0 YXWUNEHHS Bif cnnati noaatkis [77, c.147].

Ha piBHi BiTYM3HAHOrO 3aKOHOAABCTBA LEeW iIHCTPYMEHT MOXKe CTaTH
3acoboM nonepeneHHs NOAATKOBMX CNOPIB i KOHMAIKTIB, KONU OLiHKA
NMPaBOMIPHOCTI TOI UM iHWOI CXeMMU, IKy NAATHMK NOAATKIB 3aCTOCOBYE
B MpoLeci NofaTKOBOro njaHyBaHHS, byne 34iMCHIOBATMCA He MoCT-
$aKTyM, 3 MOXIUMBMMU HEraTUBHUMM PU3MKAMK 9K O19 OopxKeTy, Tak
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i AN NNaTHMKA, a LWe A0 No4aTKy ii peanisauii, Ha CTaaii nonepegHbo-
ro NoAaTKOBOro KOHTPOJIHO, WO A03BOJIUTb YHUKHYTU abo MiHiMi3yBaTH
HeraTMBHI HacNiAKW. YUHHMI HA CbOTOAHI IHCTPYMEHT iHAMBIAYANbHUX
NoAATKOBMX KOHCYNbTALiIM ANs TakKMX Lifen He BMOAETbCA AOCTATHIM,
OCKinbKK, No-neplue, BiH 06MexXeHui TiNbKM BUCBITAEHHAM NO3MLii No-
[LaTKOBOr0 OpraHy WoA0 3aCTOCYBAaHHS OKPEMMUX HOPM MOLATKOBOIO
3aKOHOAaBCTBA 6€3 OLIHKM KOHKpPETHWMX opuanyHux ¢dakTiB, rocno-
[NApCbKMX onepauii naaTHMKa, no-apyre, HafaHi KOHCynbTauii iHoAi
MaloTb 3araibHUM, HEYiTKMIA XapakTep, WO A0MYCKAE iX HEOAHO3HAUHY
iHTepnpeTauito. 3anponoHOBaHMWI iIHCTPYMEHT 3HAYHO PO3LWMPUTDL Mpe-
BEHTMBHI MOXJIMBOCTI, OCKiNIbKM AACTb MOX/IUBICTb Y3roAUTU KOHKPETHI
CXeMM YK rocnofapcbki onepawii naaTHMKA NoAaTKig, WO NpakTUYHO
HIiBE/IIOE PU3MKM CTBOPEHHS KOHMAIKTHMUX CUTYyaUid y ManbyTHbOMY.
Lle Kpok 3Ha4yHO NiABULWMTL eDeKTUBHICTb NOLATKOBOrO MAaHyBaH-
HA Ha CTafii OLiHKM PU3KMKIB, LO3BONMUTb HELOMYCTUTU HEOOI'PYHTOBAHI
6rOKETHI BTPATM BHACNIQOK CXeM, ki He ByayTb BiANoBigatTH KpuTte-
piaM [0OpOCOBICHOCTI, @ TakoX ybe3neynTb NNaTHWMKA NOAATKIB Bif
3arpo3 NpUTATHEHHS 0,0 KPUAMYHOI BignosiganbHocTi. Kpim Toro, y3a-
ralbHEHHS | CMCTEMaTM3auis NpOoaHani30BaHMX CXEM Ta HACNIAKIB ix
OLIHKM JaCTb MOX/UBICTb WMPOKOMY KONy MAATHMKIB NOAATKIB, 34iM-
CHIOKOYM MOAATKOBE MAAHYBAaHHS, PO3YMITU PU3MKM 3aCTOCYBAHHS TOI
YM iHWOI cxemu, Wwo byne cNpmaTM NPaBoOBiM BM3HAYEHOCTI. SKLLO no-
3ULiT NOAATKOBMX OpraHiB Ta NAaTHMKIB NOAATKIB He ByayTb 36iraTuncs
Ha LbOMY eTani, cnip Moxe 6YyTWM nepefaHUin Ha BUPILLEHHS Cyay, ane
Ha nonepeaHbOMY eTani Le He CTBOPUTb A5 MNATHMKA LWKIAJAMBUX Ha-
CNiAKiB, 30KpeMa 3arpo3 KpMMiHasbHOro nepecnifyBaHHs 3a YXUIEHHS
Bif CnnaTM NopaTkis.

Cnip, Haronocutu, wo caM no cobi nnaH BEPS 3a cBoew npasosowo
dopmMoto He € Be3nocepesiHiM OPUANYHUM IHCTPYMEHTOM BpEry/oBaH-
HS BIZHOCWH LWOAO0 NPOTUAii arpeCMBHOMY MOAATKOBOMY M/IaHYBAHHIO,
OCKIiNbKK He 3aTBepOXKEHWI IK HOPMATUBHMI aKT, MiXXHAapOAHMI OOTOBIp.
BiH ckopiwe po3rnigaaeTbca K «40POXKHS KapTa, peani3auis BM3Have-
HMX HUM 3axofiB NoTpebye YiTKOT NpaBOBOiI pernamMeHTaLii, i Taki Kpoku
NpoBOASATLCSA K HA Mi>XKHAPOAHOMY, TaK i HA HALLIOHANbHOMY PiBHSIX.
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Sk cnywHo 3ayBaxkye A. Kpytosa Ta O. HectepeHko, BU3HAHHS Kpai-
HOHO 3arafibHOMPUMHATUX CTaHAAPTiB 60pOTbOU 3 arpecMBHMM NOAATKO-
BMM MaHyBaHHAM noTpebye 3Ha4YHOI aganTauii npaBooro nong. Taka
aflanTauis BKMYAE Hacamnepen HABGMMXKEHHS MONOXEHb HallioHanb-
HOro 3aKOHOAABCTBA [10 MOJIOXEHb aKTiB 3aKOHOAABCTBA €BPONENCbKO-
ro Cot3y Ang CTBOPEHHSI HaneXHWX yMOB iMniemeHTauii [MnaHy ain
BEPS, iMmnneMeHTaLito npoLecy TpaHCMOHYBaHHS aKTiB 3aKOHOA4ABCTBA
€sponericbkoro Coto3y, @ TakoX rapMOHi3aLilo MpoLecy KOpUryBaHHS
3aKOHOLABCTBA [epxaB — uyneHiB €Bponencbkoro Coto3y Ha miacTasi
npaBoBux akTiB €C, 30KpeMa AMPEKTMB, SIKi MaloTb 0OOBI3KOBY CUNY
Ans aepxas — yneHis €C Ta BUMaratThb BiJ LMX AEPXKAB NPUBELEHHS 1X
BHYTPILUHbOrO 3aKOHOAABCTBA Y BiAMOBIAHICTb A0 MOMOXEHb AMPEKTUB
[234,c.212].

OpHUM i3 BU3HAYaNIbHMX KPOKIB LW0A40 HOPMATMBHOI iMNieMeHTaLii
okpeMmux 3axofis nnaHy BEPS ctano yknapgeHHs 24 nuctonaga 2016
poKy baraToCTOpOHHbOI KOHBEHLi LWOA0 BMKOHAHHS 3aXO0AiB, §IKi CTO-
CYlOTbCS Yrof Npo OMNOAATKYBaHHS, 3 METOK MpOTUAIi pO3MMBAHHIO
6a3n onoAaTKyBaHHS Ta BMBEAEHHIO MPWOYTKY 3-MifL ONOAATKYBaHHS
(Multilateral Instrument (MLI) (aani — koHBeHLUis MLI). LLs koHBeHLisa 23
amnHa 2018 p. 6yna nignucaHa YkpaiHot Ta patudikoBaHa BiANOBiAHO
[0 3akoHy Ykpainum Big 28 ntotoro 2019 poky N2 2692-VIIl i3 neBHUMHK
3acTepexXeHHIMu.

KoneHuisa MLI € kpokom 15 lMnany ain BEPS. Mignucaswwm T1a pa-
TUQiKYBABLUM L0 KOHBEHLLiH0, y4aCHMKM OLHOYACHO BMKOHYIOTb, 30Kpe-
Ma, i Kpoku 6 Ta 14, aKi BXOAATb A0 MiHiManbHOro ctaHaapty lnaHy
BEPS, a Takox Kpoku 2 Ta 7, [O SIKMX CTOPOHWM MAlOTb MOXJMBICTb 40-
nyymntnca. Meta KoHBeHuii MLI - yHidikyBaTM npaBmna 3acToCyBaHHS
Mi>)KHapOAHUX MOLATKOBMX KOHBEHLLIM Yy YaCTMHI BCTAHOBNEHHS MpPaBui
OMNOAATKYBaHHS CTOCOBHO MOAATKIB Ha [OXOA4M, CTBOPEHHS edeKTMB-
HOr0 MexaHi3My BMNPOBAAXKEHHS MOTOAXKEHUX 3MiH CKOOPAMHOBAHMM
Ta eeKTMBHMM CcnocoboM, 3rigHO 3 IKMM Taki yroam 6yayTb BUKOHY-
BATW 3aBAAHHSA YHUKHEHHS NOABIAHOIO ONOAATKYBAHHS, OAHAK Pa3oMm 3
TUM He ByayTb IHCTPYMEHTOM [19 3/10BXMBAHb, MPU SIKMX CTBOPIOKOTHCS
MOX/IMBOCTi 41151 3BiIbHEHHS Bif ONOAATKYBaHHS ab0 3MEHLLIEHHS pO3-
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Mipy nofaTtkiB yepe3 yxuyieHHd abo YHWKHEHHS BifA CnnaTv noaaTKib.
Yknagatoun KoHBeHLUito MLI, y ii npeambyni CTOPOHU BU3HAUYMUIU, AKUMU
YMHHMKAMU BOHU KepYHTbCS NPU LibOMY:

1) ypsiau BTpayaloTb 3HAYHI HAAXOOXKEHHS Big NoAaaTtky Ha npuby-
TOK MiANPUEMCTB BHACNIQOK arpecuMBHOrO MiXXKHAapOLHOro Mo-
[LAaTKOBOrO MIaHYBaHHS, y Pe3ynbTaTi SKOro NpubyTKU LUTYYHO
BMBOAATLCA 3-MiJ, ONOAATKYBAHHS 4O MiCLb, & BOHW He Nians-
ratoTb ONoAATKyBaHHIO abo NMOAATKM Ha HUX 3HMXKEHI;

2) po3MMBaHHA 6asyu 0ONOAATKYBAaHHS Ta BUBEAEHHS NpubyTKy
3-niA ONOAATKYBAHHS € HAralibHUM MUTAHHSAM He TiNbku Ang
NPOMMCIOBO PO3BMHYTUX KPaiH, afie TaKOX AN KpaiH 3 nepe-
XiQHOK eKOHOMIKO Ta 419 KPaiH, WO pO3BMBAKOTHLCS;

3) BaxnmBicTio 3abe3neyunTu, wob npnubyTKM onoaaTKOBYBaNMCS B
MicLi, Ae 34iMCHIOKTLCS OCHOBHI BMAM AiNIbHOCTI, SKi MPUHO-
CATb Wi NpuBYTKM, i ie CTBOPIOETLCS BaPTICTb;

4) HeobXigHicTO 3abe3neyeHHs WBKUAKOr0, CKOOPAMHOBAHOIMO Ta
MOCNiAOBHOIO BNPOBAAXEHHS B 6AraToCTOPOHHbOMY KOHTEKCTI
3ax0fliB pO3MMBAHHA 6a3n onofaTKyBaHHS Ta BUBELEHHS NpU-
6yTKY 3-nif4 0NOAATKYBaHHS, NOBA3aHMX 3 yrogamu [53].

KoHBeHui€eto MLI 6e3nocepeaHbo BU3HAYEHO Tak 3BaHi ribpuaHi cxe-
MM 3MEHLUEHHS NOAATKOBOrO HAaBaHTAXXEHHS. 30KpeMa, Y Hil BCTaHOBEHO
NpaBua 3aCTOCYBaHHS Yrof NpO YHUKHEHHS MOABIMHOIO ONMOAATKYBaHHSA
Wwono dickanbHO-NpPo30pmx 0Cib Ta 0Cib, AKi € pe3naeHTaMM LeKinbKoxX
topucamkuin. Mpu LbOMyY B KOHBEHLiT nepeabaveHi Tpu BapiaHTy, sKi MO-
XyTb BYTW 3aCTOCOBaHi CTOPOHAaMM AJiS BPETYNOBAHHS MOPSAKY OMoaaT-
KYBaHHS LOXOLIB iX pe3neHTiB, 30KpEMA BCTAHOB/IOKTb MOXJ/IUBICTb HE
3aCTOCOBYBATU MONOXEHHS MiXXHAapPOAHWX AOroBOpiB, AKi nependavaoTb
3BifIbHEHHS BiJ ONOAATKYBaHHS [OX0A4Y B OLHiM OOrOBIpHiN HOpUCOMKLII,
SKLO iHWA AOroBipHa HOPUCAMKLIS 3BiNbHAE TakMiA LOXif, Bif onoaaTky-
BaHHS abo 3aCTOCOBYE 3HMXKEHY CTaBKy. [1py LbOMY, 3aMiCTb 3BiNIbHEHHS
Bi, ONOLATKYBaHHS, 3aCTOCOBYETLCS MOXJ/IMBICTb BUPAXyBaAHHA CYMM MO-
[aTKy, CM1Ia4YEeHOro y LM iHLWIN JOroBipHIM PUCAMKLII.

Takox koHBeHUuiss MLI nepepgbayae KpoOKM LWOAO HeLoMyLeHHS
3/10BXMBaHb MONIOXXEHHSMW [0rOBOPIB MPO YHMKHEHHSI MOABIAHOIO
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OMOAATKYBaHHS, 30KpEMA LUMSIXOM BKJKOYEHHS A0 TeKCTy npeamby-
AW yrof Npo OnoAaTKyBaHHS, HA SKi BOHA MOLUMPIETLCS, NONOXKEHHS
Npo HaMip YCYHYTM MOABiMHE OMNOAATKYBaHHS CTOCOBHO NOAATKIiB, HA
SKi NOLWMPIOETLCA Ais L€l Yroamn, ogHak 6e3 CTBOpeHHS MOXIMBOCTEN
[N MOBHOIO 3BiNbHEHHSA Bif, 0NOAATKYBAaHHS abo 3MeHLeHHs onoaat-
KYBaHHS LUNSXOM MOAATKOBOrO YXWUEHHS abo YHUKHEHHS (Y TOMY uYMC-
N, WASXOM HEMpPaBOMipHOro BUKOPWUCTAHHS Yrof 3 METO OTPUMaHHS
ninbr, nepeadavyeHmnx L€ yroaoto, 33419 OTPUMAHHS HENPSMOi BUrOAM
pe3naeHTaMu TPeTixX PUCAUKLIN).

BaxknnBuM € nonoxeHHs KoHBeHLii MLI npo Te, wo ninbra, nepea-
6ayeHa yrogow nNpo onogaTKyBaHHSA He Oyae HapaBaTuCs, SKWwo byne
BCTAQHOBJIEHO 3 YpaxyBaHHSAM YCix (akTiB Ta 0OCTaBWH, LLO OfAEpPXKAHHS
Li€i ninbru 6yno OfHi€ 3 OCHOBHMX Linei 6yab-9KMX LOMOBNEHOCTEN
abo onepauin, 9ki npusBenn Ao ii 3aCTOCyBaHHS (peanizauis Kpoky 6
nnaHy BEPS). Lle €, no cyTi, HOpMaTMBHUM 3aKpinJeHHSM Ha piBHi HOp-
MW MDXHapOAHOro NpaBa AOKTPMHU AiNOBOI METU B YAaCTUHI MOXIMBOCTI
3aCTOCYBaHHA Ninbr, nepeadavyeHmx yronaMm npo YHMKHEHHS NOABIAHO-
ro onogatkyBaHHs. [lopsg i3 UMM, KOHBEHLiS nepenbadvace i MexaHi3mMu
3aXMCTy iHTepecCiB NNATHWKIB NOAATKIB, 30epeXeHHs 33 HUMK NpaBa Ha
3aCTOCYBaHHS NiNbry pasi, SKLLO 3a AOro 3annToM KOMMEeTeHTHUI OpraH
[LOrOBipHOI Aep>XaBM BCTAHOBMTb, LLLO BiAMOBiAHA NOAATKOBA Nifibra 6yna
6 HagaHa i 3a BigCyTHOCTI cnipHOi onepauii abo gomosneHocTi. KoHBeH-
uieto MLI nepepbaveHi TakoX BMHATKM 3 yKa3aHUX OOMEXeHb L0m0
MOX/IMBOCTI 3aCTOCYBaHHS MOAATKOBMUX MiNbr Yepes npu3My AOKTPUHM
[inoBoi MeTu. Taki BUHATKM 3aCTOCOBYIOTHCS A0 TaK 3BaHMX «KBaniiko-
BaHMX 0CiB», 0O SKMX, 30KpPeEMa, BigHOCATb di3M4HMX 0Cib, opraHu oep-
YKaBHOI Bnaau, MicLeBi opraHu Bnagu, HenpubyTKOBi OpraHisaLii Ta iHLWi.

Ocobnuei ymoBM nepenbayeHi koHeeHLUie MLI wopo 3actocyBaH-
HS Ninbr 40 onepauin 3 BUNNATV AMBiAEHAIB (BCTAHOBNEHO, WO 0C06a,
sKa OTPMMYE OMBIAEHAM, MOBMHHA BOMOLITU YAaCTMHOK KamiTany, akuin,
4aCToK ynpoaoBxX 365-aeHHoro nepioay). Takox BperynboBaHO MUTaH-
HS NOPSAKY 3aCTOCYBAHHS Yrof Npo OnofaTKyBaHHS B pasi BiAYYXEeHHS
AKLiM UM 4aCTOK, BAPTICTb SIKUX OAEPXKYETbCS 34e6inbloro 3 Hepyxo-
MOro MaiHa (nepenbayvya€erbCst 33 MEBHWX YMOB MOX/MBICTb OMOAATKY-
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BaHHS TaKMX OOXOLIB Yy AOrOBIpHIM OPUCOMKLII, Y SKilA PO3MILLEHO Le
Hepyxome MamnHo).

Cnip, oKpeMo 3BepHYTM yBary Ha MosoXeHHs KoHBeHLii MLI wopo
NpoTUAii 3710BXMBAHHAM MOCTIMHMMM NPeACcTaBHMLTBaMM (peanizauis
Kpoky 7 nnaHy BEPS). BctaHoBneHo MexaHi3Mu npoTtuaii cxemam Mi-
HiMi3auil nogaTkiB y BMMNAAKaX, KOM MOCTiMHI MpeacTaBHMLTBA BBa-
XAKTbCH PO3TALLOBAHUMM Y TPETIX PUCAMKLIAX 3 HUXKYMM piBHEM
OMoAaTKYBaHHS, @ TaKOX Y BMMALKaX LUTYYHOrO YHUKHEHH§ CTaTycy
NOCTIMHUX NpeacTaBHMLUTB. BU3HaueHo OCHOBHI cnocobu Takoro wTyy-
HOFO YHMKHEHHS, 30KPEMA LNSXOM YKNALEHHS [OroBOpiB KOMiCit abo
iHWKUX NoAibHMx cxeM. 30kpeMa nepenbaveHo, Wo NiANpUEMCTBO — pe-
3MOEHT OA4HOT AOrOBipPHOI OPUCAMKLIT MA€E NOCTiiHE NPeACTaBHULTBO B
iHWIiM QOTOBIPHIN HPUCOMKLIT, SKWO BOHO AI€ B LM iHWIA OPUCOMKLII
yepes cy6ekTa, KM CUCTEMATUYHO YK/IAAAE KOHTPAKTM abo cuctema-
TUYHO BIiAIrpa€e OCHOBHY POJb, WO NPU3BOAMTL A0 YKNAAEHHS KOHTP-
aKTIiB, MPX LbOMY Li KOHTPAKTM YKIaAaKTbCs Bif iMeHi mignpuemMcrsea
abo cTocyoTbCa nepenadvi NpaBa BAACHOCTI YM NpaBa KOPUCTYBAHHS
MalHOM, SIKMUM BONOLIE UM KOPUCTYETbCS Le MNiANPUEMCTBO, a0 BOHM
CTOCYHOTbCS HAAAHHS NOCAYT TaKUM MiANPUEMCTBOM. [1pn LBOMY B KOH-
BeHLii 00yMOBNEHO, WO TePMiH «MOCTiiHe NpeaCTaBHULTBO» He byae
MOLMPIOBATUCA HA AiNIbHICTb, IKa Ma€ AOMNOMIKHUM abo MiAroTOBYMM
xapakTep. KoHBeHLis 6e3nocepeaHbo He MiCTUTb BU3HAYEHHS MOHATTA
CUCTEMATUYHOCTI, OQHAK 3 OMNSAY Ha MPaKTUKY MOro 3aCTOCYBaHHS, Ha
Hally AYMKY, CUCTEMATUYHE YKNIa[eHHS AOroBOpPiB K O3HakKa MOCTiM-
HOro NpeacTaBHMUTBA Oyne MaTU Micle, SKLLO BOHO 3A4iMCHIOETLCS TPU
i 6inbwe pasis. (nig 3BepHYTU yBary, LLO KOHBEHLiS He 0OMeXye Kono
0Cib, Ki MOXYTb 3AiMCHIOBATU Taki NpeacTaBHULbKI QYHKLIi, HA Npak-
TULI AyXXe 4acTo B iHTEpecax Hepe3uaeHTIiB OrOBOPU YKNAAAKTLCS iX
NpeLCcTaBHUKAMU, Y TOMY YNCAi KOPULUYHUMU UM aABOKATCbKUMU KOM-
NaHiaMu, 10 AKMX, 33 HABHOCTI BiAMNOBILAHMX O3HAK, Tenep Moxe 6yTu
3aCTOCOBAHO CTATYC NOCTIMHOMO NPeACTaBHULTBA Hepe3uaeHTa 3 Biano-
BiAHMMM NOOATKOBMMM HACNiIAKaAMMU.

YperynboBaHO TakOX CUTYyaLii, KOM Ma€E MicCue WTYYHe pO3aiNeHHSs
KOHTPAKTIB A1 YHUKHEHHS CTaTyCy NOCTiIMHOrO NpeacTaBHMLTBA, TO6TO
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30IMCHEHHS LiSNbHOCTI B 4OTOBipHIN OpUCAMKLIT Ha 06€KTax ByaiBHULL-
TBa YM iHXMHIpWHIY, NpOTAroM ofHoro abo Lekinbkox Nepioais, sKi B
cyKynHocTi nepesuwytoTb 30 aHiB. Lli pi3Hi nepioan fnoaatotbca Ao cy-
KYNHOro nepioay 4acy, NpoTSroM sIKOro OCHOBHe NiANPUEMCTBO 3A4iMC-
HIOE AisNbHICTb HA ByniBenbHOMY 0B€EKTI, MpoekTi byniBHMLTBA abo iH-
cransuii.

BaxnuBmM 3aBaaHHAM KOHBeHLUii MLI € BperyntoBaHHS npouenypu
MOKPALLEHHS MexXaHi3My BUpilLeHHS cropiB. [ NonoxeHHs po3wmpio-
I0Tb CNOCOBM 3axMCTy NAATHMKIB MOAATKIB, HAAAUYM MOMY MpPaBo, He
3aNeXHO Bif 3aCTOCYBAHHS HALLiOHANbHMX 3aC06iB Cy[OBOr0 3axMCTy,
3BEPHYTMCS 4O KOMMETEHTHOrO opraHy 6yab-sKoi 3 AOroBipHUX HOPUC-
LVMKLIN, SKIWLO NNaTHUK Byae BBaXaTH, LLO MOro NpaBa, ki BUMIMBALOTh 3
yroau npo onofaTtKyBaHHS, NopyLwyroTbes. [py LboMy nepenbavaeTbcs
KOOpAMHaALLiS Ta B3aEMOLis MidXK KOMMETEHTHUMM OpraHaMm AOrOBipHUX
FOPUCOMKLIM LWNSIXOM LOCATHEHHS B3aEMHOIO Y3roaXKeHHs Oyab-siKnx
CKNagHMx abo ChipHMX CUTyauin, WO BMHMKAKTL WOAO TAYMAYEHHS
ab0 3acTocyBaHHSA Yroan npo onofaTtkyBaHHSA. BoHW MOXyTb NpoBOAWTH
CNiNbHI KOHCyNbTaLii abo BXMBATM iHLWI 3aX04u, AOKNAAATU 3YCUIIb ANS
WBMAKOro i eeKTMBHOrO BPEeryatoBaHHA CMipHUX CUTyauin. Y LboMy
KOHTEKCTI Cnig, BiA3HAYMUTK, WO HE3BAXKAKUYM HA paTUdiKaLilo KOHBEH-
uii MLI YkpaiHoto, HauioHanbHe 3aKOHOA4ABCTBO HA CbOrOAHI He rapmo-
Hi30BaHe 3 ii NONIOXKEHHAMM L0400 B3aEMHOIO Y3ro)KEHHS, 30KpeMa He
nepenbavae PULANYHOIO MEXAHI3MY PO3/iSay 3BEPHEHb HEPE3UEHTIB
[l0 NOAATKOBMX OpraHiB YKpaiHM 3 MMUTaHb 3aCTOCYBAaHHS yroA npo ono-
[ATKYBaHHS, NOPAAKY NPUAHATTS pilleHb 3@ pe3yibTaTaMu Takux 3Bep-
HEeHb Ta HacNiaKiB.

AKWo nig Yac npouenypy B3aEMHOMO Y3roXKeHHS AO0roBipHi CTOpo-
HWM HE MOXYTb AOCAITM 3rOAM LWOAO BUPILLEHHS CNopy NpOTAroM ABOX
POKiB, HEBMPILLEHI CMipHi NMMTaHHS 3a 3aNMTOM 3aLikaBaeHoi ocobu, ne-
penarTbCs Ha po3rnag ap6iTpaxy. BupilweHHs cnopy woao 3acTocyBaH-
H$ YroAM Npo onoAaTKyBaHHA apbiTpaXXHOK KOMICIE € LOBONI LiiKaBUM
iHCTUTYTOM MiXKHapOAHOro MOAATKOBOro npasa. ApbiTpaxkHa KoMicis
CKNALAETbCS 3 TPbOX HE3aNeXHMX YNeHIB 3 MPOdEeCiMHUMMU 3HAHHAMMU
i MOCBIAOM Y NMUTAHHSAX MiXXHApPOAHOro onoAaTKyBaHHS. [IBa YneHu Ko-
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MICii MPM3HAYaOTbCS KOMMNETEHTHUMM OpraHaMm KOXHOI 3 JOroBipHUX
CTOpiH, @ TPeTbOrO, KM Byae ronoBoto apbiTpaKHOI KOMICii, Npu3Ha-
YaoTb Li YneHun KoMicii. fonoBa KoMicii He Moxe ByTh pe3naeHTOM uun
rpOMafsiHMHOM Oyab-KOi 3 AOrOBIpHUX OPUCAMKLIN. ApBiTpaxkHe pi-
LUEHHS, 3@ BUHATKOM OKPEeMMX BUMALKIB, € OCTAaTOYHUM Ta 060BA3KOBUM
ONs [OroBipHUX topucaukuin. Cnig HaronocuTu, wo, paTudikoByum
KOHBeHLito MLI, YkpaiHa 3anuwmna 3a cobor npaBo He 3aCTOCOBYBa-
TW CTATTIO NpO apbiTpax 4ag CBOiX yrod Npo OnofaTKyBaHHS, TOMY Bi-
TYM3HSAHI NAATHWKM NOAATKIB TAKMM iHCTPYMEHTOM, Hapasi, He MOXYTb
cKopucTaTmucs.

Ha Hawe nepekoHaHH$, Taka CMCTEMA BPEry/IlOBAHHSA Cynepeyvok He
MOXXe BBaXXaTMCS [OCKOHANOW, OCKIiNbKK, MO-NeplLue, He BiA3HAYAETLCS
OMNEepPaTMBHICTIO iX PO3MSAY, aAXKe NPOLEC CMOYaTKY Ha HALLiOHANbHOMY,
a NOTiM M>KHapOAHOMY PiBHAX MOXe 3aTArHYTUCS Ha pOKK, @ No-apyre,
cMcTeMa BM3HaYeHHs apOiTpiB HeYiTKa Ta HEMOBHICTIO 3p0O3yMina, He ra-
paHTY€E HeynepeoXeHoro  06EKTMBHOIO BUPIiLLIEHHS CMOPY HA HAWBU-
oMY NpodeciiHOMY piBHi. MM BBaXKAEMO, LLLO 3HAYHO edeKTUBHILLE L
3aBAaHHS MOXHa 0yn0 6 BMPILWIUTY LUNSXOM CTBOPEHHS MiXKHApOLHOIO
noLaTkoBOro apbiTpaxy, 3 YiTKMM pernameHToM poboTn Ta GopMyBaH-
HAM NpodeciMHOro cknagy Cyanis 3 UMcna Hambinbl aBTOPUTETHUX da-
XiBLiB Y ranysi Mi>kHapoAHOro noAaTKOBOro npasa.

BapTo HaronocuTy, WO CBiTOBA CMilbHOTAa BUKOPWUCTOBYE pi3HOMa-
HIiTHI IHCTPYMEHTM | BNPOBAMXKYE AOAATKOBI 3ax04u 3 NpoTuaii nogat-
KOBMM 3/10BXXMBAHHAM Ta PO3MMBAHHIO 6a3n 0nofaTKyBaHHS.

3a BUCHOBKaMM HaykoBLiB, 3 Touku 30py OECP, no Haibinbl akTy-
anbHWMX MeTofiB 60pOTbOM 3i 3/10BXMBAHHAMM Y BHYTPILLHIX NOAATKO-
BMX CUCTEMAX HaNexarb:

- 3arasbHi NpaBuna WOA0 YHUKHEHHS 06X04y OnoAaTKyBaHHS;

— KOHTPO/b iIHO3EMHMX KOMMaHIl;

- MpaBMWIO TOHKOI KaniTanisauii Ta iHWi NpaBuna, Lo 06MeXyTb
BMpPAXyBaHHS BifCOTKIB;

- NpaBwna, BCTAHOBMEHI Yy ABOCTOPOHHIX MOAATKOBMX yrofdax, Ans
3HMXKEHHS PU3KKY 3/10BXMBAHHS AoroBopamu beHediuiapamu (Ha-
NpWKNag, Yepes BUKOPUCTaHHS KOMNaHii-npoBiaHukiB) [31, c. 57].

348



4.4.YnpoBamxeHHs nnaHy BEPS Ta iHwWwi 3axoam npotuaii
arpecMBHOMY NMOAATKOBOMY M/1aHYBaHHIO

Sk 3a3Hayvae M. BiTniHa, Ha BUKOHaHHs npono3umuin OECP 28.01.2016
poKy €Bponericbka KoMicis, y Mexax peaniszauii nnany BEPS, pekomeH-
nfyBana [upektunBy 3 60poTbbM 3 YXMNEHHAM Bif, NOAATKIB SK YaCTUHY
3ax0fiB, CNPSAMOBAHUX Ha MocuneHHs (iHaHCOBOI Mpo30opocTi Ta 6o-
pOTbOM 3 YXWUMEHHAM Bif OMOAATKYBAHHA. Y NIMMHI LbOro X POKY yX-
BaneHo Anti Tax Avoidance Directive (ATAD). BoHa MicTuUTb ropuanyHo
000B3KOBI 3aX04M Wo[0 3abe3neyeHHs MiHIMaNbHOrO piBHS 3aXMCTy
Big Hanbinbw nowmnpeHnx GopM arpeCcMBHOIO NOAATKOBOMO MaHyBaH-
H9. Ha Mi>XXKHapoAHOMY piBHi OCHOBHMMMK hOpPMaMK B3AEMOAIT B ranysi
MiXXHapOA4HOro MoAaTKOBOro perynBaHHA € 3aCTOCYBAaHHS 3arajibHUX
npasun 6opotbby 3 yXMAeHHSM Big cnnaty nogatkiB General anti-
avoidance rules (GAAR ), cneuianbHUX MiXXHapOAHWX Yrof 3 MOAATKOBUX
nuTaHb Specific anti-avoidance rules SAAR [93,¢c.179].

H. OHMLWYK Haronowye, Wo 3aranbHi NpaBuna NPOTUAiIi YHUKHEHHIO
onoaaTtkyBaHHs GAAR € HABOpOM OCHOBAHMX Ha MPUHLMNAX WMPOKUX
npaBui, 30CepemKeHMX Y MOAATKOBOMY 3aKOHOAABCTBI KpaiHu, LLO pO3-
pobneHi ans npotuaii nepenbayyBaHOMY YHUKHEHHIO OMNOAATKYBaHHS.
TakMM YMHOM, 3a3HaYeHe 3arafbHe MpaBMIO HAJAE 3aKOHHI NMOBHOBA-
XKEHHS MOAATKOBMM OpraHaM LWoAO 3anepeyeHHs abo OCnoptoBaHHS
noaaTkoBOi BMroaM Big onepauiit abo npaBOYMHIB, AKi BBaXAtOTbCS
TaKMMM, WO HEe Manu XOLHOro eKOHOMIYHOro 3MmicTy abo MeTtu, KpiM
CTBOPEHHS OTPMMaHOi NoaaTkoBoi Burogu. LLLo ctocyeTbes cnewianbHUx
npaBua NPOTUAIT YHUKHEHHI0 onogaTtkyBaHHs SAARs, To BOHM po3po-
6neHi ong perynioBaHH OKpeMux BUAIB MpobneMHMX onepauin abo
yrod. lHoAi Taki npaBmaa MOXyTb MaTW Ha3BY «LiNbOBI Npasuia npo-
TMAIT YHUKHEHHIO ONOAaTKyBaHHS» (target antiavoidance rules (TAAR)
[282,c.26].

HeobxigHO BiA3HauUMTM TakoX PoOOTYy 3 CTBOPEHHSI MEXaHi3MiB
Mi>XXHAapOAHOro aBTOMaTMYHOro obMiHy iHpopMalieto npo 6eHediuiap-
HWX BNACHMKIB KOMNaHil i 6eHediuiapis TpacTis. 20 TpasHa 2015 poky
MapnameHT Ta Paga €C yxBanunmn yeTBepTy OUMPEKTUBY LWLOLO NPOTUAIi
neranisauii KOWTiB, OAEPXAHMX 3N104YMHHUM wnsxoM (Ompektusa (€C)
2015/849). Bka3zaHi LokyMeHTU nepenbavatoThb, WO NpOTSroM ABOX PO-
KiB oepxxaBu-uneHn €C 3060B'93aHi CTBOPUTM LEEHTPaNi3oBaHi peectpm
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3 iHdopMauieto npo GeHediliapHUX BNACHMKIB HOPUAMYHMX OCIO Ta
TpacTiB. [loCcTyn 0 PEECTPIB MaloTb OTPUMATU KOHTPOJOKOYI OpraHu Ta
areHTM QiHaHCOBOro MOHITOpMHrY. Ha miacTaBi ctaHaapTiB 0OMiHy iH-
dopmauieto EOIR (3a 3anmTom) + AEOI (aBTomaTnuHmit) OECP nogaTkoBi
opraHu KpaiH €C oTpuManu goctyn o iHbopmauii npo 6eHediuiapis
topuanyHux ocib Ta Tpactis [205].

Sk 3a3Havae 0.ba3oB, MiXKHapOAHi aHTMOMLIOPHI iHILiaTMBM OCTaH-
HbOro 4acy, Taki sk amepukaHcbka FATCA (3akoH NMpo onoaaTKyBaHHS
iHO3EeMHMX paxyHKiB), LinboBi 3MiHM €C o YeTBepToi ANpPEKTUMBM NpO
npoTuaito BiaMmBaHHIO KowTiB (4 AML Directive), BnpoBafXeHHs au-
pektuem ATAD 2016/1164 wopo 3axonis 60poTbbu 3 MaclwTabHUMM
YXUNEHHSIMU Bif, CNAaTV NOAATKIB | CXeMaMM arpecMBHOro NoAaTkoBOro
nnaHyBaHHs, npuiHaTTa €ECy rpyaHi 2017 poky CMCKY PUCAMKLINA, SKi
He CniBNpaLioTb y ranysi onoaaTkyBaHHS), 03HaMeHyBanu coboto ne-
pexin Ha aKiCHO HOBWI piBeHb 6OPOTLOM 3 BUTOKOM KOLUTIB A0 0(dLOpiB
[55,c.258].

3a cnoeamu C. lpaya, we OAHWM aKTyaNbHUM [i€BUM iHCTPYMEH-
TOM NPOTHU MPUXOBYBaHHSA MpUOYTKiB Big onoaaTkyBaHHA € CRS cTak-
fapt (Common Reporting Standard). €aMHMin cTaHAApT aBTOMATUYHOIO
06MiHYy NoaaTKoBOK iHhOpMaLiED — Le LOKYMEHT, Skuii nepenbavae
LOPIYHMI aBTOMATUYHUI OOMIH iHQOpPMAaLIED MiX OepXaBamw, sKi
iMnnemeHTyBanM baraToCTOPOHHIO KOHBEHLiHO MpO CRiBMApAL0 MixX
KOMMETEHTHMMM OpraHaMm 3 NMUTAHb aBTOMATUYHOrO 0BMiHy iHdopMa-
uieto 3a ctanaaptom CRS [174].

H. bew, Haronowye, wo 3riaHo 3 gaHumu OECP - 49 pepxkaB-yyac-
HULLb YXKe 34iMCHUNO0 nepwmnii 06MiH diHaHCoBO iHPopmauieto B 2017
poui,y 2018 poui no HUX npuegHanmcs we 4 opucamkuii,a B 2019-2020
pOKax MaHyBaau 34iMCHUTM OOMIH e 3 HOBMX ropucamkuii. Omxe, 3a-
ranom 3rigHo 3 odiuinHoto iHbopMauieto yyacHukammu CRS ctaHzapty €
56 pepxas., YKpaiHu cepes HUX MNOKM WO HeMaE [66].

O6MiH nopaTkoBO iHHOPMALLIEID € BaXXIMBOK CKIaL0BOK MiXKHa-
poaHoi 60poTbbM 3 po3MMBAHHAM Ba3m O0NoAATKYBAHHS, 3 ODLLUOPHUMM
TEXHONOTiSMK, SIKi CYyTTEBO 3MEHLUYHOTb A,0X0AM BromxeTy Byab-gKoi Kpa-
iHn [331].
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4.4.YnpoBamxeHHs nnaHy BEPS Ta iHwWwi 3axoam npotuaii
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B YkpaiHi Ha po3rnsaai B napnaMeHTi nepebyBaB npoekT 3akoHy N2
6503 Big 25.05.2017 «[lpo BHeceHHs 3MiH Ao [logaTkOBOro Kogekcy
YKpaiHu (lwono MixKHapoAHOro aBTOMATMUYHOro 06MiHy iHdopMalLie 3
NoLaTKOBMX MUTaHb)». A.KoceHKoBa CTBEpAXKYBana, WO OCHOBHI 3406yT-
KM MPUIAHATTA LbOro 3aKOHY nongranu 6 y Takomy:

- YkpaiHa oTpUMYyeE JOCTYN A0 AIiEBUX MEXAHI3MiB MiXKHAapOAHOrO
MOHITOPMHIY Ta KOHTPOJII0 3@ PYXOM (iHAHCIB, LLO CYTTEBO NiA-
BULLMTb SKiCTb MOAATKOBOI NONITUKM Y chepi NPOTUAIT yXMaeH-
HIO Bi OMOAATKyBaHHS; AeodLliopu3alii; neranisauii 4OX0OA4IB,
OTPUMAHMX 3I0YMHHUM LLMISXOM;

- YkpaiHa, 3anpoBaguBwu ctaHaaptv CRS, Habnm3uTbca fo Tako-
ro CTaHy HauioHanbHOI NOAATKOBOI MONITMKM, SIKMIA BiAMNOBiAa-
TMMe BUMoraM He nuie BEPS, a 11 €C. TakuM uMHOM, focaratu-
MeTbCsl HeobXigHWM piBeHb TPAaHCMAPEHTHOCTI Ta CTabiNbHOCTI
MoAaTKOBOro 3aKOHOAABCTBA Ta CUCTEMM AAMIHICTPYBAHHSA Mo-
[ATKOBMX HaaxooxeHb [228, ¢.130].

YKpaiHCbKMiA NapiaMeHT 3B0JiKAB 3 YXBANEHHSM LLbOr0 3aKOHOMPO-
€KTy, 3ro4oM BiH OyB B3arani BigKAMKaHuM, Yyepes wo YkpaiHa BTpavae
CYTTEBI OIOOXKETHI HAAXOOXKEHHS Bif, HECNNATM NOAATKIB 3 AOXOAIB pe-
3UAEHTIB, OTPUMAHMX 33 KOPAOHOM, OHAK He 3aJeKNapoBaHux B Ykpa-
iHi. bes cucteMn aBTOMatTMUYHOro OBMiHY iHDOPMaLLIEID BUABUTU TaKi
[LOXOAM CKNafHo, NOBHICTIO OTPUMaTK HeobXiaHY iHpopMaLito Npo BCi
iHO3EeMHIi LOX0AM YKPATHCbKMX PE3NLEHTIB, BUKOPUCTOBYHOUM TifIbKM iH-
CTPYMEHT 3anuTiB NpOo HafaHHs iHdopMaLii, B3arani HEMOX/MBO.

OuiHtotoum Kpoku YKkpaiHu B HanpsiMKy peanisauii nnany BEPS, Heo6-
XiHO HaroNoCuTK, WO YKPAiHCbKMIA 3aKOHOAABELLb MA€E HaMip 3anpoBa-
[OWTU HE MiNbKM MiHIManbHWIA CTaHAAPT, @ M GiNbLU WMPOKKMIA CNIEKTP 3aX0-
niB nnaHy BEPS. BxuTTa edekTnBHMX 3axoaiB 60poTbbu i3 nogatkoBnuMu
3N0BXMBAaHHAMM yps, HA3MBAE 9K NepefyMOBY A0 NMOBHOLLHHOI nibepani-
3aLii Ba/lOTHOI CMCTEMM Ta BiNIbHOTO PyXy KaniTanis (3aKOH, KW nepea-
6avae Taky nibepanisauito, Habpas UnHHOCTI B YkpaiHi B 2019 poui) [337].

YKpaiHCbKMM MapnaMeHTOM po3rnga4aBcs NpoekT 3akoHy «[1po
BHECEeHHs 3MiH go [lopaTtkoBoro kogekcy YkpaiHu WwoAo BAOCKOHA-
NeHHS agMiHICTPYBaHHA MOAATKIB, YCYHEHHS TEXHIYHMX Ta NOTIYHMX
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Hey3romKeHoCTen y NoAaTKOBOMY 3aKOHOAABCTBI». KpiM MiHIManbHOro
ctangapty BEPS, HuM nepenbaya€erbcs BXMTTS LOAATKOBMX 3aX04iB, Ta-
KMX SIK OMOAATKYBAHHS KOHTPOJIbOBAHUX IHO3EMHUX KOMNaHil (Kpok 3),
obMexeHHs BUTpaT 3a GiHaHCOBMMM OMepaLisiMm 3 NOBA3aHMMM 0coba-
MU (KpoK 4), 3anobiraHHs YHUKHEHHIO CTaTyCy NOCTIMHOIO NpeacTaBHU-
LTBa Ta ONOAATKYBAHHSA NOCTiMHMX npeactaBHnuUTB (KpoK 7); KOHTPONo
3a TpaHcdepTHUM LiHoyTBOpeHHAM (Kpoku 8-10).

I3 HaBpaHHAM YMHHOCTI BiANOBIAHWX NONOXEHb 3aKOHY pe3naeH-
TaM YKpaiHu foBefeTbCs AeKnapyBaTv Ta NAATUTU MOAATKM 3 LOXOAIB
KOHTPO/MIbOBAaHMX iHO3EMHMX KOMMaHIiN (B SKMX BOHWM MakTb YacCTKy Mo-
Hag 50% abo ski mepebyBatoTb Mig, iX GaKTUYHUM KOHTPOIEM), SKLLO
Taki KOMNaHii 3Haxo4aTbC B HWM3bKOMOAATKOBMX HOPUCAMKLIAX (e
CTaBKa OMOAATKYBAHHS NPUOYTKY Ha 5 BiACOTKOBMX MYHKTIB HUXKYA, HiX
B YKpaiHi) ab0 B HOPUCAMKLINX, 3 SKMMM YKpaAiHA HE MAE 3aK/I0YEHOrO
[OroBOpY NPO YHUKHEHHS NOABIMHOMO ONOAATKYBAHHS.

3annaHoOBaHO TakOX 3axoau, ki nepenbayvatoTb 3anobiraHHs WTyY-
HOMY YHWKHEHHIO CTaTyCy NOCTiMHMX NpeaCcTaBHULTB.

Ak yxxe 3a3Havanocs B nonepenHix miapo3ainax, y pamkax peani-
3auii kpoky 13 nnaHy BEPS, sakuii BXoanTb [0 MiHIManbHOro MakeTy, 3a-
NPOBAaAXYETbCS A0AATKOBI BUMOTM ANS LOKYMEHTAUIi 3 TpaHcdepTHOro
LiHOYTBOPEHHS A5 BEJIMKMX KOPMOpaLLii, ki 30608'3aHi nogasatu fo-
[aTKOBO rnobanbHy AOKyMeHTaLito (master file), a Takox 3BiT y po3pisi
KpaiH (country-by-country reporting). [lepenbavaetbcs 3anpoBagKeHHS
obMexeHb Mpu 3aCTOCYBaHHI Yrof, Npo YHUKHEHHS NOABiIMHOro onoaar-
KyBaHHS$. TakOX 3aKOHOZABELb MA€E Ha METI 3aKpinUTW NpU 34iNCHEHHI
KOHTPO/IbOBaHMX OMepaLii Taki 4OKTPUHM, IK NPEBANIOBAHHS CYTHOCTI
Hag, GopMOt0 (CUTYaLif, KONIM 3MICT rocnoAapCbKoi onepaLii He Bignosi-
[a€ GOpManbHUM NONOXKEHHAM LOrOBOPY); peanbHOCTi roCnoAapCbKOi
onepawii (Konn 3 METOK 0noAaTKyBaHHS He B6yayTb 6paTucs [o yBaru
[OKYMEHTH, SKLWO rocnogapcbka onepauis $akTnyHo He Bigbdynacs);
HasiIBHOCTi AiN0OBOI MeTM (414 Linei onoaaTkyBaHHS rocnofapcbka one-
pauig 6yae OUiHIOBATUCSA Ha NpeaMeT HasBHOCTI PpO3YMHOI eKOHOMIYHOI
NPpUYMHU, BOHA He Byae BpaxoByBaTWUCS, SKLLO €AMHOK abO OCHOBHOI
MEeTOH ii 3aiMCHEeHHS BYN0 TiNbKM OTPMMAHHS NOAATKOBUX BMIOL).
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OuiHtotoum Hacnigku ang YKpaiHM BHACNiAOK 3aNpOBagyKeHHS TakKMX
HOBOBBEL,EHb, MOXEMO BULINNTHU SIK MO3UTUBHI, TaK i HEOAHO3HAYHI MO-
MeHTU. 3 oaHoro 60Ky YkpaiHa, K i BeCb LMBINi30BaHWUI CBIT, MOBMHHA
60pOTHCS i3 3N10BXMBAHHSAMM B NMOAATKOBIN cdepi, LUTYYHUM 3MEHLLEH-
HaM 6a3n onopaTtkyBaHHs. [lepxkaBa 3060B93aHa 3abe3neynTtun cnpa-
BEJIMBUIM XapaKTep ONOAATKyBaHHSA A5 BCiX CyDEKTIB, B iHWOMY pasi
CTPaXAA0Tb iHTEpecH A0OPOCOBICHMX MAATHMUKIB, IKi MOXYTb 3a3HaBa-
TU KOHKYPEHTHMX BTPAT. 3anpOBaf)KeHHS 3arafbHONPUAHATUX Y CBITi
NpaBui rpy NOKPaLWMTb iMigK YKpaiHu 3 GOKY iHO3EMHUX MapTHepiB.
OpHak, 3 iHWoro 60Ky, 3aNpoBaAXKEHHS CKNAAHUX i XXOPCTKUX NMpaBmn
BEPS 6yne cTBoptoBaTt neBHi pu3umku. [ep 3a Bce, NOAATKOBI OpraHu
OTPUMAIOTb HOBMM LIMPOKMIM iHCTPYMEHTAPIM, 3HAYHO PO3LWIMPUTLCS X
LMCKpeLis, WO MOXe 3arpoXyBaTu NEBHMMM 3N0BXMBAHHSAMM 3 iX OOKY,
0Cco611BO 3 OrAAy Ha Te, Wo pedopMa NoaaTkoBOI CAyxbu B YKpaiHi
Le nuLie Ha cTapTi peanisauii. [lo-apyre, HOBI NpaBuia 3Ha4HO yCKnaa-
HATb XMTTS MNATHUKAM NOAATKIB, OCKINbKU CKMAAHIWUM CTaHe aaMiHi-
CTpYyBaHHS, Nepeanycim, noaatky Ha npubyTok. Lle 6yne npussoamTn Ao
[LLOAATKOBMX BUTPAT NNATHMKIB NOAATKIB.

B YkpaiHi po3ginunucs oyMKM HayKOBLiB Ta MPAKTMKIB LLOAO 40-
LiNbHOCTI Ta TEPMIHOBOCTI 3aNpoBaf)KeHHs 3axoaiB nnaHy BEPS.

Sk 3a3Hauae O. bazos, nnaH ain BEPS 1a MLI-KoHBeHU s noknmKaHi
niaTpumaTtn diHaHCcoBY CTabinbHICTb Yy KpaiHi B yMOBax nepexoay Ao
BiZIbHOTO pyxy Kamitany, NigBULLMTK ePEeKTUBHICTb MOAATKOBOrO pery-
JIIOBAHHSA Ta 3aNpoOBagMTW €4MHI BUMOTM OO MPO30POCTi BEAEHHS 6i3-
Hecy 3a MiXXHapOAHMMMK CTaHAApTaMu. HasiBHICTb TaKMX MiXXHApOAHMX
KOMMIEKCHWUX IHCTPYMEHTIB € pe3y/bTaToM YCBiAOMIIeHOi HeobXiaHOCTI
dyHOAaMeHTaNbHOI 3MiHM 6a3ncy B3aEMOBIAHOCMH MMATHWMKA MOAATKY
Ta pepxasu. Peanizauia MNnany gin BEPS ta MLI-KoHBeHLii fo3BonuTb
YHUKHYTU BM3HaHHSA YKpaiHW AepXKaBoto, WO He CNiBNpaLtoe 3 NUTaHb
OMOAATKYBAHHSA, NO30aBWUTb CTATyCy AepXKaBu, gka He Baxae peanbHO
NPOTUAIATM arpeCMBHUM TPAHCKOPAOHHUM CXeMaM YHWKHEHHS onoaat-
KYBaHH$, HEe [03BOJIUTb NMOBEPHYTU YKPAiHYy OO0 NMPUHU3AMBUX YOPHUX
cnuckis OAT®D, pirypaHToM skmx BoHa Byna Agivi —y 2004 i 2010 po-
Kax, a Takox fo cnuckie ECta OECP. Lle, y cBOtO Yepry, po3wmpuTb MOX-
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JIMBOCTI AN19 BEAEHHS YKPAiHCbKMM Bi3HECOM MOBHOLIHHOI AisNbHOCTI
Ha 30BHILLHIX PUHKAX, YHUKAOUM YNepemKeHoro CTaBaeHHs 3 60Ky iHO-
3eMHUX KOHTpareHTiB, 6aHKiB Ta iHBecTopiB [55,€.261-262.].

PasoMm 3 TuMm, iHWKMK daxiBugmu peanisauia nnaHy BEPS, 3anpo-
Ba[KEHHS CMCTEeMM aBTOMATMYHOro 06MiHy iHQOpMaLE Ta iHWI aHa-
NOTiYHI 3aX04M CNPUIAMAIDTBCS 9K TUCK Ha Bi3Hec, ik cnpobu npoTuaii
3aKOHHOMY MOAATKOBOMY MNMaHYBaHHI0. ICHYE AyMKa, WO 3 peanisauie
LMX 3aXO0AiB CNif noYeKaTu, B iHLLOMY BUNAAKY MOAATKOBUI KNiMaT byae
NoripLeHo, WO HeraTMBHO BMNJIMHE HA PO3BUTOK EKOHOMIKM UM 3anyyeH-
HS iHBecTMLiN. Taki MOOOBaHHA HE MOXHa BBaXaTu O6e3niacTaBHUMU,
a/pKe HaA3BMYAMHO BaXK/IMBE 3HAYEHHSI MAE SKiCTb MeXaHi3My 3acTo-
CYBaHH$ LMX 3aXO0AB, i, LLO HE MEHLI BaXX/IMBO, NPaKTMKa NOAANbLLOIO
NpaB03acTOCyBaHHS.

Sk 3ayBaxyBaB cBOro yacy [l. [eTbMaHLeB, 3aKNafeHU y MexaHis-
Max NPOTUAIT YXUNAHHIO BiA ONOAATKYBAHHS CYOEKTUBI3M OLLIHOK Kpu-
TepiiB 3apaxyBaHHs 40 onepaLii, Wo nepecnigyoTbcs abo 06MexyoTb-
€S, LiNKOM MOXe MpU3BECTU He TifibkM A0 NOABIMHUX CTAaHAAPTIB, a W
[0 BUBipKkoBOro npaBocyaas. HixTo X He CyMHIBa€eTbCS, WO BEIUKUM
MiDKHapOAHUM KOPMOpaLisiM yaACTbCS He TiNIbKM YHUKHYTU HeraTtus-
HWX HACNiAKIB YXMNSHHS Bif, ONOAATKYBAHHS, @ W, MOX/IMBO, 36eperTu
NOAATKOBWUIA TUCK HA HE3MIHHOMY piBHi. TUM YaCOM OCHOBHi HeraTuBHi
HaCNiAKM BNpOBagyKeHHS 3axoniB nnaHy BEPS nsxkyTb came Ha cepeg-
Hin Bi3Hec, SKMiA, 3 04HOTO BOKY, LOAATKOBO BUTPATUTBLCS HA CKNAAAHHS
HOBOI 3BITHOCTI Ta BeAeHHs cneumdivyHoro obiky, a 3 iHWOro — BTpa-
TUTb OOCTYMHI MOMY HWMHI MOXIMBOCTI NOAATKOBOrO naaHyBaHHg. Lle
OOMH PU3MK, LLO TaiTbC B HOBMX 3axofax i3 NPOTUAII YXUNSHHIO Bif
0MoAaTKYBaHHS, — 3HWXXEHHS MOPOry 3/10BXMBAHHS 3 HOKY KOHTPO/O-
H0UMX OpraHiB. BoHM BinbHi TIyMaunTK Ha CBOK KOPUCTb HEBMU3HAYEHUM
(WO WinKOM 3p03yMino) Ha piBHI 3aKOHOAABCTBA CKNAL YXWMNSHHA Bif
0ONOAaTKYBaHHS, SK i HACNIAKM Takmx Ain. Kpim TOro, BUKAMKAE MUTAHHS
M BiACYTHICTb BCTAHOBNEHMX Npouenyp apbiTpyBaHHs cnopis, NoBs3a-
HMX i3 BNPOBAKEHHAM Ta 3aCTOCYBAHHSM HOBUX HOPM, y TOMY YMCAi
npoLeaypu BUpILLEHHS CMOPIB MiX KpaiHaMu y NpoLLeci BNPOBaAXKEHHS
Hopm nnaHy BEPS [110].
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OcobnnBO roCTpO MOCTAE MUTAHHS AOLINIBHOCTI 3amnpoBaAXKEeHHS
NpoaHani3oBaHMX 3ax04iB NPOTUAIT MOAATKOBMM 3/I0BXKMBAHHSAM Y Me-
pioa rnobanbHOro eKoHoMiyHoro cnafy. OnHak, Ha Hale NepeKkoHaHHs,
3anpoBaMKEHHS LUMX 3aXO0A4IB SKpa3 BiAMOBIAAE HALIOHANIBHUM EKOHO-
MiYHMM iHTepecaM YKpaiHW, OCKiNbKM OCHOBHA iX MeTa — 3abe3neunTu
CnnaTty noAaTtkiB A0 HALiOHANbHOMO BIOMKETY, HEAONYCTUTU BUBEAEHHS
npmbyTKiB B iHWI topucamkuii (odwopu) 6e3 ix onoaatkyBaHHs. Lep-
KaBa He NoBWHHA ByTu noanbHa B0 Gi3Hecy, akuii aie Hepobpocosic-
Ho. Tum Binblie, B LbOMY BUMAAKY MAETLCS, IK NPaBUIO, NPO BEUKUMI
6i3Hec i 3Ha4YHi cymun noaaTkiB. 3BMYaNHO, Tpeba BpaxoByBaTH, LWLO Taki
KPOKM MOXYTb CMOHYKaTK AesKy KAaTeropito MAaTHWKIB 4O 3MiHU pe3u-
[LeHTCbKOro CTaTycCy, TOMY NOpsj4, i3 LMM AepXaBa NoBMHHA CTBOPHOBATU
CNpUSTAMBI YMOBM AN PO3BUTKY CyOEKTIB rocnofaptoBaHHs, aKi cnna-
4yloTb MNOAATKM A0 ii BI0AXEeTY, @ He MapasuTyoTb Ha HboMy. CTBOpeH-
HS CNPUSATAMBOrO MOAATKOBOrO KiMaTy BCepeauHi KpaiHW 003BONUTb
YHUKHYTM CYTTEBOrO BiATOKY Kanitany 3 YKpaiHu. TakoxX BaX/IMBUM €
NUTaHHS 3abe3neyvyeHHs rapaHTii 3axMCTy 3aKOHHWUX iHTepeciB nnart-
HWKIB NOAATKiB, HeponyLeHHs GickanbHOro CBaBiNg y 383Ky i3 po3-
LUMPEHHSM IHCTPYMEHTApIo NOAATKOBOIO KOHTPOH. YCNiX Yn HeBaaya
LUMX KPOKiB Byae 3anexaTt BeNIMKOH MipOot Bif SKOCTi HaLiOHaNbHUX
NMpaBOBMX MEXaHi3MiB iX 3aMpOBaLKEHHS. TaKMM YMHOM, HE 3BaXKAKOUM
Ha eKOHOMIiYHMI cnag, YKpaiHa NoBMHHA BXMBATU 3aX04M 4O BMNpOBa-
IKEHHS1 e(DeKTUBHMUX IHCTPYMEHTIB NPOTUAIT NOAATKOBUM 3/I0BXXMBAH-
HAM, 9Ki po3pobneHi CBITOBO cninbHOTO. B nepion kpusu e ocobnu-
BO aKTyaJibHO, 3 OMNSAY Ha CTPiMKe NaAiHHS OOXETHUX HAAXOLKEHD.

3anpoBamkeHHs nnaHy BEPS B 3akoHoaaBcTBO YKpaiHu, WO ouiky-
€TbCS BAMXKUYMM YaCOM, MA€E MEBHI NepeBaru i HeLoNiku, ki 6ynun onu-
CaHi Buwe. Ane BMMMAQaE Tak, Wo Aag YKpaiHM HaBpsA Ym Moxe OyTu
NPUAHATHUA iHWKWIA BMBIp, agke MM He MOXeMOo OyTu i3011bOBaHMMMU
Big, rnobanbHMX CBITOBMX MPOLECIB i He BU3HABATK i peanii. [ng 6i3-
Hecy Lie 3yMOBJIOE HOBY SIKiCTb NOAATKOBOrO MAaHyBaHHS, 3 BiAMOBOI
WTYYHUX CXEM, 3 YPaxXyBaHHAM (DiHAHCOBOrO MOHITOPUHTY, PAaKTUYHOIO
obMexeHHs 6aHKIBCbKOT TAaEMHML. [TOpSa 3 LMM FONOBHUM 3aBAAHHAM
ansa YkpaiHu B Hambnmxumii nepion 6yne skicHe 3aKOHOAABYE 3aKpi-
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MIEHHS LMX KPOKiB, NpoBefeHHs edekTMBHOI pedopMM MOAATKOBUX
OpraHiB Ta iHWKMXx HeobxigHUx pedopm, bopoTtbba 3 Kopynuieto. Lle no-
BMHHO 3abe3neunTn HeobXifHMIM 6anaHC iHTepeciB aepxaBu i GisHecy.
Tak um iHakwe MU BCi MOBUHHI 3BMKATM XMUTU M NPaLOBaTM 33 HOBUMMU
npaBuiamMu onoaaTKyBaHHA, BinbLl XXOPCTKMMM, ane Binblw Npo3opuMm
Ta YECHUMMU.

Monpu Benuki 3ycunns i CyTTEBI KPOKM Yy NUTAHHI KOOPAMHALLT Aiv
[LepxaB y chepi noaaTkoBoi NoniTMkM, 60poTbby 3 NOAATKOBUMM 3/10B-
XMBAHHAMM Ha rMob6anbHOMY PpiBHi, Ha Halle MNepekoHaHHS, piBEHb
cniBnpaui Ha CbOrodHi He € AoCTaTHIM. baraTo KpokiB, BU3HAYEHMX Y
pamkax nnaHy BEPS Ta iHwWMX iHiLiaTMB, HEMOX/IMBO BTIIUTU Y 3B3KY
3 BICYTHICTIO HANEXHMX MiXXKHApOAHO-NPaBoOBMX 3acobiB ix peanizaldii,
afKe HefoCTaTHbO BM3HAYMTM HEOOXiZHI MiXKHapoAHi NoAaTKoBI mpa-
BMNa, NOTPIOHO MaTKU Ai€Bi iIHCTPYMEeHTH 3abe3mneyeHHs X 3aCTOCYBaHHS.
Ha piBHi HauiOHanbHUX NOAATKOBMX CUCTEM TaKi iHCTPYMEHTU anpiopi
3anpoBaguTn cknagHo. Lle crocyetbcs onopatkyBaHHa THK, uudpo-
BOi €KOHOMiKM Ta 6araTtbox iHWMx cdep. MNoTpebye yLOCKOHANEHHS I
npouenypa BperyntoBaHHS Cynepeyok Ha MiKAEPXXaBHOMY piBHI LLOAO
YHUKHEHHS MOABIMHOr0 ONOAATKYBAHHS Ta iHLWMX BAaXX/IMBMX aCMeKTIB.
My BBaXKa€EMO, WO eMEKTUBHO PO3BA3aTK Li NpobNeMU MOXIIMBO NMLLE
LUNSXOM CTBOPEHHSI MiXXHAapOAHOI MiXypsiAOBOi OpraHisauii 3 genery-
BAHHSAM i1 YaCTMHM CyBEPEHHMX NMOAATKOBMX MOBHOBAXEHb. 3aBAAHHAM
L€l opraHizauii Moxe ByTn KOOpAMHaLis NoAaTKOBOI NONITUKM AEPXKAB,
3abe3neyeHHs peanizauii 3axoais nnaHy BEPS, 3aiicHeHHs 3axopiB aa-
MiHiCTpyBaHHS cniati nogatkiB THK Ta cermeHTy Benmkoro undpoBoro
6i3Hecy (CTBOpeHHS B CTPYKTYpi MiXXHApOAHOI opraHisauii cBoepigHO-
ro MiXHapogHoro odicy HaaBenMKMX NNATHMKIB NOAATKIB), KOHTPO/b 33
LLOTDUMAHHSIM HUMMW MPaBUA MiXKHAPOAHWX Yrof, Npo OMnoAaTKYBaHHS,
CNJIATOK NOAATKIB Yy BiAMNOBIAHMX HOPUCAMKLIAX, aHaNi3 3BITHOCTI master
file Ta country-by-country reporting Ta HafaHHS pekOMeHAaLiM HaLi-
OHaNbHUM ypsSAaM LWOAO iX 3acTocyBaHHS. e oaHMM HaaBaxAMBUM
3aBAAHHAM TaKOi Mi>XKHAapOAHOI OpraHi3adii 6yae BperyntoBaHHs cynepe-
YOK Ha MiX[AepXXaBHOMY PiBHi LUNSIXOM CTBOPEHHS Y ii CTPYKTYpi OpraHy 3
BMPILLEHHS TAKMX CMOPIB — MiXKHAapOAHOro NOAATKOBOro apOiTpaxky.
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[Monpu neBHMI CTpax i HebaXKaHHSA OKPEMMX AepXKaB BTPATUTM Ya-
CTUHY CYBEPEHHHMX MOBHOBAXEHb, HA Hally OYMKY, TakMi KPOK MpuHe-
Ce 3HayHOo bBinblue KOPUCTI AN KOXHOI 3 AepXaB, fika CTaHe Y/1eHOM
Mi>XKHAapOAHOT MOAATKOBOI OPraHi3aLii, agxe BHAaCNi 40K aHTUODLWOPHUX
3aX0AiB HaAXOOXKEHHS A0 HaLiOHaNbHUX OOAXKETIB TiNbKK 36inblwaTh-
cs. B iHWwoMy BMnagaky, BCi 3ycunns i HampawutoBaHHS, SKi MiXKHapogHa
CNifIbHOTA MAE HA CbOrOAHI, MOXYTb 3a/IMLLMTMUCS Ha nanepi.

BucHoBKM #0 4 po3ainy

1. MixxHapoZHe nogaTkoBe MJIAHYBaHHA B Cy4aCHUMX YMOBax po3-

LUMPEHHS EKOHOMIYHOI iHTerpaLii € 04HUM i3 HabiNbW edekTnB-
HWMX IHCTPYMEHTIB ANs1 N06yL0BM ONTUMANbHOI MoAeNi onoaaTky-
BaHHS A9 CepefHbOro Ta BeNMKOro 6isHecy. 3a CBOIM 3MiCTOM Ta
0c006MBOCTIMM MPABOBOrO PeryatoBaHHS BOHO 3HAYHO PO3LUK-
PIOE MOX/IMBOCTI NMOAATKOBOI ONTMMI3aLlii, LA€ 3MOry BUKOPUCTO-
BYBATM LUMPOKMIA IHCTPYMEHTAPI 3acobiB, Nifbr Ta npedepeHLii,
KU HAsiBHWUIM Y 3aKOHOLABCTBI Pi3HMX KPaiH Ta B MiXXHapPOAHMX
[OroBopax, a TAKOX BpPaxOBYBAaTW BIAMIHHOCTI B MOAATKOBMX
cucTemax i BOano ix BUKOPUCTOBYBATU AN el NogaTtkoBoro
nnaHyBaHHs. [opag i3 TMM, el BUA NOAATKOBOrO NIaHYBaHHS €
HaMbBiNbl CKNAAHUM, OCKIIbKM MOTPEOYE 3HAYHWMX OpraHi3auin-
HUX, MPaBOBMX, PiIHAHCOBMX Ta KaLpOBMX pecypcCiB. 3 ornaay Ha
0c06MBOCTi MiXXHApOAHOr0O NOAATKOBOIO MAaHyBaHHS, NPy KO-
My Bi3Hec wykae ang cebe wpUcamKLii 3 Binbl CNPUATAUBUMYU
YMOBaMM ONOAATKYBaHHS, Y NOAATKOBE 3aKOHOAABCTBO YKpaiHM
cnif iMNnemMeHTyBaTW NPaBoOBi MeXaHi3MU, SIKi BUKOPUCTOBYHOTb-
€9 B iHWMX KpaiHaxX i CTUMY/OKOTb 3a/1y4EHHS KaniTasbHUX iHBEC-
TULIN, WO AO03BOSIUTb BUTPUMYBATU MOAATKOBY KOHKYPEHLitO, SIKa
MOYKe 0COBIMBO 3aroCTpUTMCA B NEPIOL, EKOHOMIYHOI KpU3K.

. MoHaTTa «odwop» abo «odLIOpHA 30Ha» MOXKHA PO3rNa4aTh K
KpaiHa abo yacTtuHa ii TepuTOpii, Ha SKi BCTAHOBNEHWI Cnewi-
aNbHWUIA NPaBOBUI PEXMM, LLLO Nepenbayvae BCTAHOBNEHHS NoAaT-
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KOBWX Mifibr (MOBHEe ab0 4aCTKoBE 3BiIbHEHHS Bif ONOAATKYBaH-
H$), cnpoLLeHe BefeHHs1 06Ky, BUCOKMIA piBeHb BaHKIBCbKOI Ta
(diHaHCOBOI TaeMHMUI, nibepanbHe BantoTHE peryitBaHHS AN
KOMMaHil — Hepe3naeHTIB UM KOMMNaHIN — pe3naeHTiB, 3aCHOBHM-
Kamu (beHediliapamu) SKUX € HEPE3UAEHTU, SKi 3AiINCHIOTb Pi-
HaHCOBO-TOCMOAAPCHKY AiUIbHICTb 33 MEXaMM LLET OPUCOMKLI.

3. 33 OCTaHHIl nepiof pofb i 3Ha4YEeHHS OMLIOPIB Yy MiXKHAPOLHO-
MYy MOAATKOBOMY MaHYBaHHI CYTTEBO 3MiHMMACH. AKLWLO paHiwe
BOHM LUMPOKO BMKOPWUCTOBYBANMCS HA NPaKTULL ANS MiHiMi3auii
NoAaTKiB i po3rnsganmcs 9k eeKTUBHUIM iIHCTPYMEHT NOAATKOBO-
O MJIAHYBaHHS, TO Ha CbOrOAHI iX BUKOPUCTAHHS NP 34iMCHEHHI
MiXXHapOZLHOro MOoAaTKOBOrO MAaHyBaHHS MiCTUTb 3HAYHI pU3n-
KM i He € onTMManbHMM 3acoboMm. BubynoByoun cxemy b6isHecy

M NogaTkoBy MOAENb, MOTPIOHO BPaxOBYBaTW HE TibKM HOPMMU
NMOAATKOBOr0O 3aKOHOAABCTBA Pi3HMX KPaiH, @ M CYKYMHICTb NOBS-
3aHux aKTopiB, 30KpeMa BUMOrK QiHAHCOBOIO MOHITOPUHKY, SIKi
Ha LLeM Yac MicTaTb 3HAYHY KilbKiCTb 0OMEXEeHb. SIK anbTepHaTUBY
O(PLIOPHMM KOMMNAHIAM 6inbll JOLINBHO PO3MNSAaTH iHLWI HW3b-
KOMOAATKOBI HOPUCAMKLIT, AKi, MOX/IMBO, HE MPOMOHYIOTb TaKMX
nNp1BabAMBMX YMOB, afe B NMOPiBHSHHI 3 iHLMMKU PU3MKAMM iX BU-
KOpUCTaHHS € Binblw npuiHaTHUM. OfHak Tpeba BpaxyBaTy, WO
TaKi HPUCOMKLIT iCTOTHO MigBMLLMAM BMMOIM OO MPO30pOCTi Ta
po3KpuTTS iHdopMaLii Npo GeHediliapiB K Ha eTani CTBOPEHHS
KOMNaHii, BiLKpUTTS paxyHKiB, TaK i B MpoLLeci AisbHOCTI.

4. 3aKOHOJABCTBO NPO TpaHCchepTHe LIHOYTBOPEHHS MA€E 3Ha-
YHMIM BMMB Ha MpoLeC NOAATKOBOro MaaHyBaHHS TUX cybek-
TiB, AKi 34iMCHIONTb KOHTPONbOBaHI onepadii. 3axoaM LWoA[o
3aKOHOAABYOr0 peryntoBaHHs TpaHChepTHOro LiHOYTBOPEHHS
€ BWMpPaBAAHWMM, OCKiNbKM CMPSMOBAHI Ha 3axMCT iHTepeciB
[epXaBu Ta 3pOCTaHHSA OOXOAiB BroaxeTy. PeryntoBaHHs TpaH-
CpepTHOro LLiIHOYTBOPEHHS € NMPUKNAAOM MOEAHAHHA dicKanb-
HOI Ta peryntoyoi GyHKLIi NoaaTKiB, OCKiNbKK, 3 04HOrO BOKY,
3yMOBNIOE 36inblieHHs 6a3n onofaTtkyBaHHS MOAATKOM Ha
npubyToK, a 3 iHWoro — 6esnocepeHbO BMNIMBAE HA HOPMYBaH-
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HS LiHOBOI MoniTMkM cyOeKTiB rocnoaaptoBaHHs. Ona 6isHecy
TpaHcdepTHe LLiIHOYTBOPEHHS HEOOXiAHO pO3rNAAaTH He TiflbKK
B paMKax NoAaTKOBOrO MNiaHyBaHHA, a 1 SK enemMeHT diHaHCo-
BOMO Ta roCcrnoAapCbKoro naaHyBaHHS, afxe, KpiM NoAaTKOBMX
Hacnigkie, npaBuna GopMyBaHHS TpaHCPEPTHMX LiiH BMNIMBAKOTD
Ha piBeHb peHTabenbHOCTI 1 DiHAHCOBMM pe3ynbTaT KOMMaHii.

. Monpwu cknagHicTb peryntoBaHHS TPAHCHEPTHOrO LLiHOYTBOPEH-
H$, MOro MexaHi3Mu 3aKpinjaeHi B MpaBOBUX HOPMaAX, WO Crpu-
SI€ NPaBOBIi BM3HAYEHOCTi Ta iIMNEPATUBHOCTI iX 3aCTOCYBaHHSI.
BoaHouac, npu 3acTocyBaHHI CyA0BMX JOKTPUH Taka HOPMAaTUB-
Ha pernameHTaLisi BiACYTHS. TOMy Npu NOPIBHSAHHI iHCTPYMEHTIB
NpoTUAii 3N10BXMBAHHIO NMPAaBOM MpU 34iMCHEHHI MOAATKOBOro
NAaHYBaHHS, PerynoBaHHA TpaHCHEpPTHOro LiHOYTBOPEHHS Ha
CbOrofHi Ma€ Ginbll BUCOKY MPaBOBY NEriTUMHICTb, HiXX 3aCTOCY-
BaHHS CYA0BUX AOKTPUH.

I3 BpaxyBaHH$IM TOrO, LLIO peryntoBaHHs TpaHChepTHOro LiHOYTBO-
PEHH$ € OQHMM i3 HAMCKNAZHILWMX IHCTPYMEHTIB aAMiHICTpYyBaHHS
MofaTKiB, LiIKOM BWUMNPaBAAHWUM BWMAOAETHCS BCTAHOB/IEHHS rpa-
HMYHOro pO3Mipy piYHOro LOXOAY MAAaTHMKA Ta 0bcary rocnoaap-
CbKMX OMnepawin 3 KOXXHMM i3 KOHTPAreHTiB, MPU AOCATHEHHI SKMUX
rocnofapcbKi onepauii MOXyTb BBaXATUCS KOHTPOMbOBAHWUMM.
BctaHoBNEHI YMHHWMM 33aKOHOAABCTBOM TPaHUYHI MeXi KOHTp-
ONbOBAHMX Omnepawii, 3 ogHoro 6oKy, BiAMNOBIAAOTbL iHTEpecaM
MNATHMKIB NOAATKIB, OCKINbKM 3BINIbHSAOTb TUX NNATHWKIB, Y SKMX
BIAMOBIAHI MOKA3HUKM HWXKYI, Bif, HAAMIPHOIO TAraps, MoBM3aHo-
ro 3 aAMiHiCTpyBaHHAM TPaHCHEPTHOTO LLIHOYTBOPEHHS, OAHAK, 3
iHWOro 60Ky, BOHW € AOCWUTb 3HAYHMUMM, N03a KOHTPONEM OMUHS-
€TbCS 3HAYHA KiNbKiCTb rOCNOAAPCHKMX OMnepaLii, sKi 3a iHW1MK
KpuTEpiIMM MOIMWM MiAnagatv Mif KOHTPONbOBAHI, NMpU LbOMY
MAATHUKM MOXYTb AOMYCKaTK LWITy4HEe ApobneHHs 6i3Hecy 11 Kona
YYACHMKIB AiNOBUX BiLHOCMH, BHACNILOK YOro [OMYCKAETbCS PO3-
MMBAHHA MOAATKOBOI 6asu. Ha Hawy aymky, GiHaHcoBWIiA nopir
KOHTPO/MIbOBaHMX OMNepaLii NOBUHEH 3a/MULLMTUCS, OQHAK AN 3a-
XWUCTY GHOOKETHUX IHTEPECIB AOr0 AO0L,iIbHO MOETANHO 3HUXKYBATU.
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7. TIpOMNOHYETLCA IMNAEMEHTYBATU B HaLiOHa/IbHE 33aKOHOAABCTBO
kpok 12 nnaHy BEPS wopno o60B%3Ky po3kpuBaTh CXemu arpe-
CMBHOTrO MOAATKOBOrO MAAHYBaHHS MAaTHMKaMM MOAATKIB Ta
noaaTkoBMMM KOHCynbTaHTaMu (mandatory disclosure rules). Ha
PiBHi BiTYM3HSIHOTO 3aKOHOAABCTBA LIEM iHCTPYMEHT MOXe CTaTu
3ac0b60M nonepemKeHHs NOAATKOBMX CMOPIB i KOHPAIKTiB, KoM
OLLiHKa MPaBOMIiPHOCTI TOI Y iHLIOT CXEMMU, IKY NNATHUK NOAATKIB
3aCTOCOBYE B NMpOLECi NOAATKOBOro NaaHyBaHHS, byae 34iicHIo-
BaTUCS HE NOCTPAKTYM, 3 MOXK/IUBUMU HEFATUBHUMU PU3MKAMM K
[ONs1 BOLKETY, TaK i AN8 NNaTHMKA, @ LWe [0 NoyaTKy ii peanisauii,
Ha CTafii monepeaHbOro NOA4ATKOBOr0 KOHTPOJH, WO A03BOUTD
YHUKHYTM ab0 MiHiMi3yBaTV HeraTMBHi Hacnigku. Llei kpok 3Hau-
HO MiABMLLMTE ePEKTUBHICTb NOAATKOBOMO MAAHYBaHHS Ha CTagii
OLiHKM PU3MKiB, [,03BOUTbL HE AOMYCTUTU HEOBIPYyHTOBaHMX 6to-
IDKETHUX BTPAT BHACNIAOK CXeM, SKi He ByayTb BiANOBIAATU KpU-
Tepiam foBpOCOBICHOCTI, a TAKOX ybe3neumTb NAaTHUKA NOAATKIB
Bif, 3arp03 NpUTArHEHHS 4O HOPUOMYHOI BifNOBiAANBbHOCTI.

8. Bu3HayeHa B koHBeHLUii MLI cuctema BperynioBaHHa cynepe-
4YOK MK MAaTHMKaMM MNOAATKIB i KOMMETeHTHMMM OpraHamu
Pi3HMX OOrOBIPHMX HOPUCAMKLINA HE MOXe BBAaXXATUCS AOCKOHA-
N010, OCKiNIbKK, NO-MNepLue, He BiA3HAYAETbCS OMEPaTUBHICTIO iX
po3rnagy, agXke NpoLec Cno4vyatky Ha HauioHanbHOMY, @ NOTIM
MiXXHapOLHOMY PiBHSAX MOXe 3aTArHyTUCS Ha pPoKM, @ No-Apyre,
CMCTEMA BM3HAYEHHSI apbiTpiB HeYiTKa Ta HEMOBHICTIO 3pO3y-
Mina, He rapaHTye HeynepeakeHoro i 06EKTMBHOMO BMpILLEH-
HS CMOpPY Ha HaMBMULLOMY NpodeciMnHOMY piBHi. Mn BBaxaeMo,
L0 3HAYHO edeKTMBHILLE L 3aBAAHHS MOXHa Byno 6 BMpiwKTH
WNSXOM CTBOPEHHS MXKHapOAHOro MoAaTkoBOro apbiTpaxy, 3
YiTKMM pernameHToM poboTu Ta GOpMyBaHHAM NpodeciiHoro
CKNnagy CyaniB 3 uncna Hambinbw aBTOPUTETHUX (PaxiBLIB Y ra-
Ny3i MiXXHapoAHOro NoAaTKOBOro npasa.

9. Peanizauis nnaHy BEPS, 3anpoBageHHs cMCTEMM aBTOMATUYHO-
ro o6MiHy iHdopMaLL€D Ta iHWI 3axoaM NpoTUAii arpecMBHOMY
NoAaTKOBOMY M/IaHYBAHHIO BifANOBIAAE HALLIOHANIbHUM EKOHOMIY-

360



BucHoBKkM o po3ainy 4

HMM iHTepecaM YKpaiHW, OCKiIbKM OCHOBHA iX MeTa - 3abe3neun-
T CnnaTy NoAaTKiB 4O HauioHaNbHOro 6raXeTy, He AONYyCTUTH
BMBEAEHHS NPUOYTKIB B iHWI OpUCAMKLIT 6e3 ix onoaaTKyBaHHS.
Mopsap 3 UMM, AN YHUKHEHHS BiATOKY KaniTany Aep>KaBa NOBUHHA
CTBOPIOBATM CNPUATIMBI YMOBM 19 PO3BUTKY CYOEKTIB rocnoaa-
PHOBAHHSA, SKi CNAAYyOTb NOAATKM A0 ii BroaxkeTy. Takox HeobXia-
HO 3a6e3neynTn rapaHTii 3aXMCTy 3aKOHHMX IHTEPeCiB NIATHUKIB
NOAATKIB, HegonyLeHHs diCkanbHOro CBaBiNAS y 3B93KY i3 po3-
LUIMPEHHAM IHCTPYMEHTapit0 NOAATKOBOrO KOHTPOIH.

10.0n9 3abe3neyeHHs edeKTMBHOI Ta Ai€EBOI KOOpAMHaLii oep-
XaB Yy MWUTaHHSAX 60pOTbOM 3 MOAATKOBMMM 3MOBXKMBAHHSAMMU,
onogatkyBaHHa THK, undpoBoi eKoHOMiKM Ta 6araTbox iHLWMX
cdep, oe HeobxigHa rnobanbHa B33aEMOAIS, MM BBAXKAEMO [0-
LiNbHWM CTBOPEHHSI MXXKHApOAHOI MiXyps4oBOi opraHisauii 3
[LeneryBaHHAM il YaCTUHWM CyBEePEeHHUX MOAATKOBMX MOBHOBA-
XKEeHb. 3aBAAHHAM L€l OpraHisauii Moxe OyTn KOOpAMHaLisg no-
[LaTKOBOI NONITUKM AepxKaB, YTiNEHHS KpokiB nnaHy BEPS wng-
XOM pOo3p0bKM MiXKHapOAHO-MPaBOBMX 3acobiB ix peanizauii,
30iMCHEHHS 3aX04iB aAMiHiCTpyBaHHS cnaatk nogatkie THK Ta
CerMeHTy BenMKoro LuMdpoBoro 6i3Hecy (CTBOPEHHS B CTPYKTY-
pi MiXXHapOAHOI OpraHis3auii CBOEPIAHOIO MiXXHapoAHOro odicy
HaABEMKMX MNIATHWUKIB MOAATKIB), KOHTPOMb 33 AOTPUMAHHAM
HMMW NPaBUN MiXKHAaPOAHMX Yrof, NPO ONOAATKYBaHHS, CNIaTo
NoAaTKiB Yy BiAMOBIAHMX OPUCOMKLIAX, aHANI3 3BITHOCTI master
file Ta country-by-country reporting Ta HagaHHS pekoMeHAa-
LiM HauioOHaNbHMM YypsifaM LWOAO iX 3acToCyBaHHS. KoHuenuis
NOAATKOBOI CNiBNpaLi MaE nepeBaXkaTu NOAITUKY NOAATKOBOrO
€roiamMy Aepxas HaBiTb B YMOBAaX €KOHOMIiYHOi Ta iHaHCOBOI
kpu3u. LLle ogHMM HaaBaXMBUM 3aBAAHHAM TaKOi MiXXHapona-
HOi opraHisauii 6yae BperytoBaHHS Cynepeyok Ha MixXaepKaB-
HOMY piBHi LUSIXOM CTBOPEHHS B i1 CTPYKTYpi OpraHy 3 BUPIiLLEeH-
HS TaKMX CNOPIB — MiXKHAPOLHOIO NOAATKOBOro apbiTpaxy.
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Y MoHorpadii HaBegeHe TeopeTUUHe y3araabHEHHS Ta HOBE BMPi-
LUEHHS HAYKOBOi NpobieMu, sika NONAra€ y BCTaHOBNEHHI 3MiCTY, MpaBo-
BMX 33C06iB Ta MEX NOAATKOBOr0 NIaHYBaHHS 3 ypaxyBaHHAM 3apybix-
HOro AO0CBIZY Ta YKPAiHCbKOI MPAKTUKM, @ TaKOX HaLaHHI KOHKPETHUX
NPakTUYHUX pEKOMEHAALLIM Ta NPOMNO3MLIN LWOAO BAOCKOHANEHHS npa-
BOBOMO pery/toBaHHS NOAATKOBOrO NiaHyBaHHS B YKpaiHi. 3a pe3ynbra-
TaMu AOCNIAKEHHS 3p06NEHO HU3KY BUCHOBKIB, y3arasbHeHb, NPONO3u-
LiM i pekoMeHaauin, OCHOBHUMM 3 SIKMX € TaKi:

1. OBrpyHTOBaHO, LLO 3MICT MOAATKOBOrO MA3aHYBAHHS HE MOXHaA

3BOAMTU BMKJIOYHO A0 3MEHLLEHHS MOAATKOBOr0 HABaHTAXXEH-
H$l, OCKINIbKM Lie € KOMMIEeKCHA KaTeropis. 3SMeHLIeHHs NoAaTKo-
BOr0 HABAHTAXEHHS € TiNIbKM OAHWUM i3 3aBAAHb MOAATKOBOrO
NNaHYBaHHS, @ He MOro EAMHOI0 MeTo. [ogaTkoBe NaaHyBaHHS
CNif po3rnsaaT aK AiSNbHICTb NAATHMKA NOAATKIB, WO nepes-
6ayae po3pobKy cMCTEMM NMPABOMIPHUX 3aX0LiB, CMPSMOBAHMX
Ha BM3HaYeHHs HaWbinbWw onNTMManbHOI MoAeni OnoAaTKyBaH-
HS, YOOCKOHANIEHHS npouecy CniatM NOoAaTKiB, aHani3 Ta npo-
FHO3yBaHHS MNOLATKOBUX HACNIAKIB 3AIACHEHHS rOCNOLAPCbKUX
onepawii, 3MEHLEHHS PiBHA MOAATKOBOrO HABAHTAXKEHHS Ta
36inblWeHHS NpUBYTKY, 3 ypaxyBaHHSIM BMMOT NMOAATKOBOrO 3a-
KOHOZABCTBA Ta TEHAEHLIM NOAATKOBOI NONITUKM LEPXKABM.

. BctaHoBNEHO, WO OCHOBHMMM 3acob6aMu MOAATKOBOrO MiaHy-
BaHHA € BMOIip Micua 34iMCHEHHS rocnofapCbKoi AisbHOCTI,
noaaTKoBOI HpPMCAMKLIT, OpraHi3auiMHo-NpaBoBoi Gopmu, op-
raHi3auiMHoOI CTPyKTypu Bi3Hecy, cMcTeMM ONOAATKYBAHHS, BU-
LiB AisnbHOCTI, aKi 6yayTb 34iACHIOBATMCS NNATHUKOM, BUKOPU-
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CTaHHSA NOAATKOBMX NiNibr Ta npedepeHLin, NpaBoBUX NPOranuH
i koni3in. Mpu ubOMY BCi BKaszaHi GakTopu Cnif BpaxoByBaTu
B CYKYMHOCTI, OCKiNIbK1 Mpu BMOOpPI Oyab-IKOro 3 HMUX iCHYHTb
nepesary i HeLoNiKK, IKi MOTPiIGHO 3aCTOCOBYBATM KOMMJIEKCHO,
BMOMpPAKOUM HaMKpaLLMIA BapiaHT.

. Bu3HaueHo, W0 noagaTkoBe NNaHyBaHHS CNifg poO3risaAaTh K no-
CNiQOBHICTb AN i pilleHb NIATHMKA NOAATKIB Ta iHLWIMX 3anyye-
HMX 0Cib, Ki Ha KOXXHOMY eTani MOXyTb OyTV BUAiNEHI B OKpeMi,
ane noe'a3aHi Mix coboto ctagii. CuctemMaTmsauis i BUSHaYEHHS
CTafi/ NoAaTKOBOro MaaHyBaHHS HAafA€E LbOMY Mpouecy nochi-
[LOBHOCTI, IOFIYHOrO B33aEMO3B3KY, CMCTEMHOCTI. OCHOBHUMMU
CTaAiaMM NOJATKOBOrO MAAHYBAaHHS € MiAroTOBYa, aHANITUYHA
CTafii, OLiHKA NOAATKOBUX PU3MKIB, BU3HAUYEHHS OMTUMANbHOI
MoZeni OnopaTKyBaHHSA Ta ii peanisauisi, ouiHKa pe3ynbTaTiB i
KOpUryBaHHS icHytouoi Mogeni. KoxHa 3 umx cTagiv € Heobxia-
HMM eTanoM MOAATKOBOro MfaHyBaHHS, 6e3 SKMX HEMOX/IMBO
LOCATTM METU MOAATKOBOIO MIaHYBaHHS.

. [loBeneHo, WO 33 YUHHUX YMOB 3[iMCHEHHS rOCNOAapPChbKOI Ai-
ANbHOCTI Yy GopMi di3nyHOi 0CcoBM-NiANPUEMUS HA 3arafbHin
CUCTEMI OMOAJATKYBAHHS HE MOXHA BBaXXaTW ONTUMANIbHWUM 3
TOUYKM 30py MOAATKOBOrO MAaHyBaHHA. Llg kateropia nnaTtHu-
KiB NodaTKiB Ma€ LiNnui pag nogatkoBMx 0OMeXeHb, sKi BUaa-
I0TbCS HEeCnpaBegMBMMU Ta OUCKPUMIHALIMHUMU, TAKUMU, LLO
He BiZNOBIAAOTb MPUHLMMNY PIBHOCTI NNATHUKIB NOAATKIiB. 3a-
MPOMNOHOBAHO BHeCTU 3MiHM A0 MK YkpaiHu, aki yCyHyTb Heob-
rpyHTOBaHi 06MexeHHs AN disuyHMX 0Cib-nignpueEMLIB LWOAO
(OpMYBaHHS BMTPAT, AKi BpaxoBYHOTbCS NP 064YMCNEHHI 06¢EKTa
OMNOAATKYBaHHSA. AHANOriYHI MONOXEHHS MatOTb OYTU 3aKpinneHi
M ons ocib, gKi 34iMCHIOTb He3anexHy Npo@eciiHy AiaNbHICTb.
Taki 3MiHM MatoTb 3abe3neynTV OOTPUMAHHS MPUHLMNY piB-
HOCTi, NpaBO Ha (OpPMYBaHHS BUTPAT, NOBM3aHMX 3 rocnoap-
CbKO (MpodeCiiHO0) AiSNbHICTIO B 06CA3i HE MEHLLOMY, HixX Le
nepenbayeHo Ans PUAMYHMX OCi6, NpU LbOMY MOBUHHI OYTK
BCTAHOBNIEHI KpUTEpii BUSHAUYEHHS BMTPAT, SIKi 3 rOCNoAapCbKOo
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LISNIbHICTIO HE MOB%3aHi, 3 METOK YHWKHEHHS 3/10BXMBaHb 3
60Ky 9K NIAaTHMKIB MOAATKIB, TAK i MOAATKOBMX OpraHiB.

5. OBrpyHTOBaHO, L0 CNpoLLeHa CMCTEMA ONOAaTKyBaHHS byna i
3aNMWIAETLCA ePEeKTUBHUM IHCTPYMEHTOM MOAATKOBOIO MiaHy-
BaHHS 3 OrNa4y Ha HEBMCOKMI MOAATKOBMI TUCK Ta MPOCTOTY
AOMIHICTpyBaHHS €amMHOro nofatky. [pu BMBOpPI UbOro iHCTpY-
MEHTY CNig BPaxoByBaTW BM3HAYEHI 3aKOHOM OOMEXEHHS, 30-
KpeMa Wwoao 06cary rpaHMYHOro AOXOAY Ta BUAIB AiSNbHOCTI,
SKi HEe MOXYTb 3[iMCHIOBATMUCA NNATHUKAMKU EAMHOTO NOAATKY.
YacTuHa 3 umx obMexeHb, HaNpMKIaL WoAo KiNbKOCTi Halma-
HUX NPaLiBHMKIB A9 MepLlloi Ta APYroi rpynu NAaTHUKIB €4M-
HOro MoAaTKy, Mae HeBMMNpaBAaHMI XapakTtep. JoseaeHo, L0
0OMeXeHHS KinbKOCTi MpaLiBHMKIB, SKi MOXyTb nepebyBatn B
TPYAOBUX BiAHOCMHAX 3 MIATHUKOM €AMHOIO MOAATKY, € HEeAO-
LiNbHUM | HEBMMPABAAHMM, OCKINbKU BUKOPUCTAHHS HaMMaHOoi
npaLi He Ma€ XOLHOro HEraTMBHOMO BMAMBY Ha iHTEpecu aep-
XaBu y chepi onoaaTkyBaHHS, HATOMICTb Take 0OMeXeHH$s CTpu-
MYE PO3BMTOK Manoro 6i3Hecy, He CNPUSE CTBOPEHHK HOBMUX
pobounx Micub, NPU3BOAUTL 40 MOAATKOBMX BTPAT BHACILOK
HEHaAXOMKEHHS NOAATKIB 3 4OXO04iB HAMMAaHUX MPaLiBHUKIB Ta
BHACNiJOK MPUXOBYBAHHA TPYAOBUX BifHOCUH. [1pONOHYETHCS
YCYHYTU TaKe 0OMEXEHHS WSIXOM BHECEHHS BiAMOBIAHMX 3MiH
o MK Ykpainun.

6. BctaHoBNEHO, WO 3acTOCYBaHHS NOAATKOBMX MiNblr € OAHUM i3
Hanbinbw AieBux Ta edekTMBHMX 3acobiB MOAATKOBOro nna-
HyBaHHS. KpiM MogaTKoBMX Minbr, iHCTPYMEHTapii naaTHMKA
noaaTky Npu 34IACHEHHI ONTMMI3aLii ONOAATKYBAHHA BKIIO-
yae B cebe MOXIMBICTb BUMKOPWUCTaHHSI nepenbayvyeHmx 3ako-
HOM [HWMX NOAATKOBMX NpedepeHLii, TaKUX K BUKOPUCTaH-
HS CnewiafibHUX MOAATKOBUX PEXMMIB, OTPMMAHHS BiACTPOYOK
i pO3CTPOYOK CNIaTM NoAaTKoOBMX 3000B%93aHb Towo. MeTor
3aCTOCYBaHHA MOJATKOBMX Mifibr € 3abe3neyeHHs MpUHUMMIB
CouianbHOI CnpaBeaMBOCTI MOAATKOBOrO 3aKOHOAABCTBA, a Ta-
KOX CTUMYJIIOBAHHS PO3BMUTKY iHBECTMLIM Ta iHHOBaUin. OpgHak,
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YMHHA CMCTeMa MOAATKOBMX Mifbr TaKMX 3aBAAHb HE BUKOHYE,
TOMy noTpebye yA0CKOHaNeHHs. 30KpeMa, 3aMiCTb CKaCyBaHHS
noaaTky Ha NpMBYTOK UM 3aMpoBaAXKeHHS NOAATKOBUX KaHiKyn
OO0 MOro CniaTh, MPONOHYETbCS NepenbdaynTv 3BilbHEHHS Bif,
CNAaTV Ti€l YaCTMHU NpMOYTKY NNATHWUKIB NOAATKIB, AKa Cnps-
MOBYETbCS Ha 34iMCHEHHS KaniTanbHMX iHBecTUuin. Kpim Toro,
BpaxoByuM npobnemy TpyaoBoi Mirpadii B YkpaiHi, 6epyun no
yBaru poceig kpaid €C, 3anponoHoBaHo nepeadbaymTi NoaaTKo-
Bi Nifbrv LWOA0 ONOAATKYBaHHS AOXOAiIB MOMOAMX MPALLiBHUKIB,
a TakoX nepenodayunTu perpecmBHy ctaBky ECB ans cybekTiB, gki
30iMbWYOTb 3ap0biTHI NAaTK CBOIM MpaLiBHMKAM Ta CTBOPHOKOTh
[0AATKOBI poboui Micus.

. ApryMeHTOBaHO, L0 yCTasieHa CYA0Ba MPaKTMKA 3 BUPILLEHHS
NnoAaTKOBMX CMOPIB HAAAE NNATHUKY NOAATKIB YNEBHEHOCTI, WO
B pa3i BMHUKHEHHS KOHQNIKTY 3 NOAAaTKOBMMW OpraHamu BiH
MOXe pO3paxOBYBaTM Ha YCMiLWHMIA 3aXMUCT CBOIX iHTEpeCiB Y
cyni. Lle Mae cytTeBuii BNAuB Ha BUOIp BapiaHTy MOBELiHKM B
npoLeci NoAaTKOBOro mjaaHyBaHHs. Pa3oM 3 TuMM, NpaBoBi Mo-
3uuii BepxosHoro Cyay, Ha BiaMiHy Big, piweHb €CIJ1, B ykpaiH-
CbKi/ MpaBOBiM CUCTEMI He PO3MAAATLCA K OKepeno npasa.
Hi B HopMmax KoHcTutyuii Ykpainu, Hi B 3akoHi Ykpainu «[1po
Cy[OyCTpii Ta CTaTyC CyAfLiB» He BCTAaHOBJEHO HOPMOTBOP-
4y ¢dyHKuUito cyni. OB0OBY3KOBICTb iX BpaxyBaHHS B AiSNIbHO-
CTi CcyOeKTiB BNagHUX NMOBHOBAXEHb CTOCYETbCSA CaMe MOPAAKY
3aCTOCYBaHHA HOPM MpaBa, TOB6TO MpPaBWMN NOBEAIHKM, SKi BXe
BCTAHOBJIEHI Y BiANOBiAHMX OXepenax npasa. [py BUpieHHi
noAaTKOBMX CMOPIB BaX/MBO 3abe3neuntu OOTPUMAHHA OC-
HOBHMX 3acag, Ta MPUHLUMNIB 34iMCHEHHS aAMiHICTPATMBHOIO CYy-
LounHcTBa. [py CniBBigHOWEHHI TaKMX MPUHLMNIB CNig, Bpaxo-
BYBATH, O BCTAHOBNEHWIA MpOLLeCyasbHUM 3aKOHOM 060B30K
[LOKa3yBaHHS CyOEKTOM BMaflHUX MOBHOBAXEHb NPAaBOMIPHOCTI
CBOrO pillEHHSI HE MOXe CTaBWUTUCA Mif CyMHIB. MNpuHumn odi-
LiiHOro 3'acyBaHHs 0O6CTaBMH CMpaBM Y CNOPax Mpo OCKapKeH-
HS pileHb cybeKTIB BNagHMX NOBHOBAXXEHb NOBMHEH 3aCTOCO-
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BYBaTWUCS CyAaMM 3 METOK 3aXMCTy iHTepeciB no3mBaya B pasi
BiACYTHOCTIi ab0 HeAOCTaTHOCTI fOKA3iB, AKi MiATBEPAXYIOTb 00-
IPYHTOBAHiCTb MO30BHUX BUMOT. 3aCTOCYBAHHS LibOro NPUHLMNY
CyLOM 3 MeTOH 3400yTTS A0Ka3iB, SKi CMPOCTOBYIOTb MO3MLIiI0
nosmBaya um OBrpyHTOBYHOTb MPaBOMIpHICTb pilleHHs cyBEeKTa
B/IAJHWUX MOBHOBAXEHb, MOBUHHO BUKJ/IHOUATUCS.

8. 3’acoBaHo, WO B MpaKTMLi po3rnsay NnogaTkoBMX CMOPIB WKpPO-
KOro MOLMPEHHS HAbyNo 3acTOCYBaHHS AOKTPUHU «HANEXHOI
obauHocTi» npu BUBOpi KoHTpareHTa. OfHaK HOPMW YMHHO-
ro 3aKOHOAABCTBA He nepenbayaloTb BiANOBIAHMM 0060B'30K
nAaTHMKA NoAaaTKiB WwoAo Oyab-9KOi AOAATKOBOI MepeBipKu
NofaTKoBOi A0OPOYECHOCTI CBOIX KOHTpPAreHTiB. BCTaHOBNEHHS
Takoro o6oB3Ky CyaaMu nif 4ac posrnaay noaaTkoBMX CMOpiB
6e3 BiANOBIAHOrO HOPMATMBHOIO 3aKPINAEHHS He Y3roAXY€eTb-
€S i3 BM3HayeHUM yvactnHow 1 cratTi 19 KoHctuTyuii Ykpainm
NpaBOBMM MOPSAKOM i NPUMYLIYE NAATHMKA NOAATKIB pobuTtH
Te, WO B 3aKOHi He nepenbayeHo. He Biokuaawum HasBHICTb
CEHCY Yy BMKOPMUCTAHHI AOKTPUHM «PO3YMHOI 0BayHOCTI» AN
3aXMCTy iHTepeciB AepXaBW, MU BBAXAEMO, WO CNif, Y 3aKOHO-
[LaBCTBi BperyntoBaTy, 9ki came Aii nnaTHMK nopaTkiB 30608%-
3aHuUI 3pobUTK 4N TOro, WoO NiATBEPAUTU HanexXHy 06ayHICTb
CBOE€i noBeniHkK. Taki 060BA3KM He MatoTb OYyTU HaaMipHO 06-
TSOK/IMBUMM, MOBUHHI Nepenbavaty 34iMCcHeHHS SOCTYMHUX ANs
NNaTHMKA 3axXOAiB, Ki He nepenbayaloTb HAAMIPHWUX 3yCKUAb Ta
BMTpaT. HaToMmicTb, MOAATKOBI OpraHu HagifieHi MOBHOBAXXEHHS-
MW A9 BCTAaHOBNEHHS (aKTOPiB, SKi MOXYTb CBiAYMTM NPO He-
3aKOHHICTb AiSNIbHOCTi TOMO YM iHLLIOrO KOHTPAreHTa. 3 ornsgay Ha
Le, MM BBAXXAEMO 3a OOUiNbHE nepeabavynT Ha piBHI 3aKOHY
$hOopMyBaHHS NOAATKOBUMM OpraHaMu PeEeCTpy KHeHaLiAHUX»
KOHTPAreHTiB, i3 BBEAEHHSM [0 HbOrO 3a BiANOBIAHWUMM KpUTe-
pisiMM TUX CyO€EKTIB, 34IMNCHEHHS OnepaLii 3 9KUMK MiCTUTb BU-
COKi pM3MKM NOPYLIEHHS NOAATKOBOrO 3aKOHOAABCTBA. TakMMu
KpUTEpiSiMK MOXYTb BYTH, 30KpeMa, MPUTATHEHHS NIATHUKIB Mo-
[aTKiB YM iX nocagoBmx ocib 00 KpMMiHaNbHOI BigNoBiganbHO-
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CTi 32 MOAATKOBI 3/T0YMHU, AHYNOBAHHS PeECTpaLii NAaTHUKOM
MNOB 3a neBHMX 0BCTaBUH UM CYKYMHICTb BCTAHOBAEHMUX CYA0M
[00aTKOBMX (aKTOpPiB: BIACYTHICTb 33 MiCLE3HAXOOKEHHSM,
BiACYTHICTb HaMaHMX NpPaLiBHUKIB, OCHOBHMX 3acobiB, HeEOb-
XiOHUX ONs 3L4iMCHEHHS TOCNoAapCbKOi AiSNIbHOCTI Ta y4vacTb
npv LbOMY B CXeMax NpOTUMPABHOT NOAATKOBOI MiHiMi3aLlii.

9. 3 MeTOl pocarHeHHs BanaHcy iHTepeciB NIaTHMKIB NOAATKIB Ta
[lep>aBu, 3abe3neyeHHsl onepaTMBHOCTI BUPILLEHHS CropiB Ta
LOCTyny [0 NpaBOCYAAs B YACTMHI BU3HAYEHHS CTPOKIB OCKap-
YKEHHS1 pilleHb MOAATKOBWMX OpraHiB, 3anNpOMNOHOBAHO BHECTU
3MiHM po BignosigHux HopMm [MK Ykpainu. 3okpema, Bu3Have-
Hui nyHkToM 56.18 cratTi 56 MK Ykpainn 1095-Tn peHHwi
CTPOK AOLINBbHO CKOPOTUTU OO0 LWeCTU MiCALiB, BOGHOYAC HOp-
My NyHKTY 56.19 ui€i cTaTTi, IKa BCTAHOB/IOE MICAYHUIA CTPOK
0N OCKapXKeHHS MOAATKOBMX MOBIAOMEHb-PilleHb YW IHLWKNX
pilleHb NPO HapaxyBaHHS rpowoBOro 3060B3aHHA Nicns Npo-
Lenypu1 aaMiHiCTpaTUBHOIO OCKapXKeHHS MPONOHYEMO CKACyBa-
™. [1na OoCKapXXeHHs pileHb wono HapaxyBaHHs €CB npono-
HYEMO BCTAHOBMTM 3arafibHi CTPOKM OCKapXeHHs, nepeabdayeHi
KAC YkpaiHu, yHicwuM BiANOBIAHI 3MiHM A0 YacTUHM 4 3aKOHY
N22464-VI, HopMK 9KOT Ha CborogHi nepebayatoTe 10-geHHUN
CTPOK A5 OCKaPXEHHS, KU € 3aHAATO KOPOTKMM i CTBOPHOE
PU3NKKM 0OMEXEHHS [OCTYNy 0 NPaBOCYLAS.

10.Bn3HaveHo npaBoBi Mexi MoAaTKOBOro NaHyBaHHA, Nif SKUMU
CNip, po3yMiTv NpPaBOMIpHICTb Ta A0OPOCOBICHICTb AisiHb NaaT-
HMKiB nogaTkiB. Mpu BiACYTHOCTI TakMX O3HAK, LiSHHS MAaTHMKA
noaaTkiB He MOXYTb PO3rnaAaTMCa gK MNOAATKOBE MaaHyBaH-
HA. SIKLWO OLiHKA MpaBOMIpPHOCTI, 9K MpaBWIO, MA€E BiANOBIA-
He HOpMaTUBHE NiArpyHTS W Moxe OyTu 3A4iicHeHa B NpoLeci
MpaB03acTOCyBaHHS B MEXaxX YMHHOrO MPaBOBOro Mons, WOAo
OULiHKM 0,O0BpPOCOBICHOCTI fisiHb NMIATHMKA MNOAATKIB HAsiBHA Npa-
BOBa NporanunHa. ToMy, 3 ypaxyBaHHAM KOHCTUTYLIMHMX 3acaj,
MpaBOBOro MOPSAKY, iMNepaTMBHOrO MeToAy NpaBOBOro pery-
JIIOBaHHS B MNOAATKOBOMY MpPaBi, 3 METOK 3axMCTy NybniyHoro
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iHTepecy BiA HegobpOCOBICHOI MOBeAiHKM MAATHMKA NoAaTKiB,
Hopmu [TK YkpaiHu, aki BU3HauatoTb 060BI3KM MAATHMKIB MO-
[LaTKiB, MPOMOHYETbCSA AOMOBHUTM HOPMOIO, IKa BCTAHOB/OBANA
6 060B'130K NAATHMKA NOAATKIB AiSTM f0OPOCOBICHO Ta He A0-
MyCcKaTM 3/10BXXMBAHHA CBOIMM NpaBaMu. Y 3BA3KY 3 UMM i
BHECTM BiANOBiAHI 3MiHK B cTaTTio 16 K Ykpainw. MNpu ubomy
NMPOMOHYETbCA HaAaTW KpUTEpisM HepobpoCOBICHOI NOBELiH-
KM MNAATHMKIB NOAATKIB AOCTaTHO (OpManbHY BWM3HAYEHICTb,
3aKpiNWTU Ha piBHI 3aKOHY, BpPaxoBy4M Ny6niyHMI xapakTep
NnoaaTkoBMX npaBoBiAHOCKMH. O6rpyHTOBAHO, WO 6e3 4iTKoro
3aKOHOLABYOrO 3aKpiMjeHHs MOHATTS, O3HAK Ta HACMIAKIB He-
[0o6pOoCoBiCHOI NMoBeAiHKM NAaTHMKA NOAATKiB, HAMAraHHs no-
[LaTKOBMX OpraHiB MpOTMAIATM 3aNOLISHHIO WKOAM My6niYyHMM
iHTepecaM BHaC/ifoK 3/10BXXMBAHHA NPaBOM 3 OOKY MNATHMKIB
MOAATKIB HE HAAiNeHi AOCTAaTHBOK NETiTUMHICTIO. 3 iHLWOro BOKY,
BiACYTHICTb HaneXHOi MpaBOBOI pernameHTauii NOPOAXKYE Ha
NpakTULLi MpaBOBY HEBM3HAYEHICTb, HAAMIPHY AMCKpELito Mo-
[ATKOBMX OpraHiB MpM OLiHLi Ai¥ NAaTHMKIB MOAATKIB i Taka
CUTyaLis NpU3BOAMTb LO UYMCIAEHHWMX KOHONIKTIB i cnopis. 3a-
KOHOZaBYe 3aKpinaeHHs 03HAK Ta HacNiaKiB HegobpocoBicHOI
MOBeAiHKM 1 3/10BXMBAHHS MPaBOM MOXe TArHyTM 3a coboro
YCKNIAAHEHHS! CTAHOBMLLA MNATHWMKIB NoAaTKiB, TOMY nopsja, i3
LM NPOMOHYETHCS 3aNpoOBaAnNTM HEODXIiLHI KOMMeHcaTopH, aKi
[afyTb 3Mory 3abesneuntu 6anaHc NpMBaTHOro Ta nybniyHoro
iHTepecy, a TAaKOX 3aXMCT MpaB NAaTHMKIB noaaTkiB. OgHUM i3
HaMBaX/IMBILLMX MEXaHi3MiB LOCATHEHHS LbOro 6anaHcy € 3a-
KOHOAABYE 3aKPiMieHHs NpUHUMMY npe3yMmnuii L06poCcoBiCHO-
CTi NNATHMKIB NOAATKIB, 32 AKMM MOBEeAiHKa NNaTHMKA NoAaTKiB
byne BBakaTMCa LOOPOCOBICHOM, SKLLO NOAATKOBMMM OpraHa-
MK He Byae [OBEAEHO 3BOPOTHE.

11.ApryMeHTOBaHO, O NpU 34iMCHEHHI NPaBOBOI OLiHKW Aisnb-
HOCTi MAaTHWKA MOAATKIB y npoueci NoAaTKOBOrO MAaHYBaHHS
Ha npeaMeT Hegob6pPOCOBICHOCTI 1 310BXMBAHHS MPaBOM Heob-
XilHO BpPaxyBaTH, LLO Taka NOBeLiHKA MOXe 3A4iMCHIOBAaTUCA B
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YMOBax A0CTaTHbOrO MPaBOBOrO PEryntBaHHS BifHOCUH, KOM
BMXiZ 33 MeXi CyOEKTMBHMX NPaB 34iMCHIOETbCS LWASXOM KOH-
CTPYKLUIi WTY4YHMX CXeM, 33 AOMNOMOroK SKMx CyOEKT mparHe
06ilTV iCHYIOUMIA MpUNMC BCynepey iHTepecaM iHWKUX cybek-
TiB. Y Takii cuTyauii nnaTHUMK NoaaTKiB HAaMaraeTbCsl CTBOPUTH
30BHILIHI O3HaKM NPaBOMIPHOCTI CBOIX AisiHb; BiAMOBIAHO, A4
BCTAHOBJ/IEHHS iX peanbHOi NMPOTUNPABHOCTI YNOBHOBAXEHWM
KOMMNETEHTHUM CYOEKTOM MOBMHHA ByTM NpoBefeHa nepeoLiH-
Ka TakMX OiN (30KpemMa NpPaBOYMHIB, WO BYMHSAKTLCSA NAATHU-
KOM noAaaTkiB). Pa3oM 3 TUM, 3N10BXMBAHHS MPAaBOM MOXe MaTu
MiClle B YMOBaX He[OCTaTHbOrO0 MPaBOBOrO perytBaHHS, Ha-
SBHOCTI MPaBOBMX MPOrajauH, KONisin, aedekTis, 9Kki 4OMNYCTMB
caM 3aKoHoAaBewb. Y TaKOMy BMNaAKY CYOEKT, BUKOPUCTOBYOUM
Taki MpOranMHKn y CBOiX iHTEpecax, He MPUXOBYE CBOK PaKTUUHY
NOBEAIHKY IKUMOCH LUTYYHUMU 30BHIWHIMKU KOHCTPYKLISIMU, He
30iACHI0E 06XiA, iCHYIOUYOro Npunucy, oTpuMyoUn 6axaHui pe-
3yNbTaT BCynepey BCTAHOBJEHI MpaBoBii HOpMi. He3saxarouu
Ha CXOXiCTb 03HaK NOBeAiHKM CyOeKTa Ta MOro MeTH, MM BBaXa-
€MO, WO Taki CMTyaLii He MOXHA OTOTOXHIOBATW, 3aCTOCOBYHO-
4yM 00 HUX OOHAKOBI NPaBOBiI HaCNiAKKU. BusasmBwK BionoBioHY
NporasnHy B perynoBaHHi, AepxaBa B 0C06i yNOBHOBAXXEHOro
cyb€eKTa Ma€ B nepuly Yyepry He KapaTu ocoby, sika Taky npora-
JIMHY BUKOPUCTOBYE Y CBOIX iHTEpECaXx, a BXWUTU 3aX04M LLOAO
YCYHEHHS Li€i nporanvHu i 3abe3neyeHHs HanexHoro perynto-
BaHHS.

12.06rpyHTOBaHO, WO AN9 3abe3neyeHHs HanexHoi NpaBoBoi per-
NaMeHTauil MeXx NoAaTKOBOro NIaHYBaHHS MPONOHYETLCS 3aKO-
HOAABYO 3aKPiNWUTK O3HaKMK, SKi 6 XapakTepu3yBanu NOBeAiHKY
nNaTHMKA NOAaTKy sK HenobpocCoBiCHY. 3anpOnoOHOBAHO TaKi
O3HaKM BM3HAYMUTKU 33 LOMOMOrOK KpPUTEPIiB, SKi IPYHTYHOTbCS
Ha 3aCTOCYyBaHHi BiAOMMX Y CBITOBIM NPaKTULi LOKTPUH «Aino-
Ba MeTa», «3MiCT Hag (OPMOK», «peasibHiCTb roCnofapChbKoi
onepadii», «yroga no kpokax». HeobxifHiCTb nerituMisadii 3a-
CTOCYBaHHS CyA0BMX JOKTPWMH Yy HOPMax NOAATKOBOro npaea B
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dopMi HOpM MpoTM 06x0oAy ONOAATKYBAHHSA ANS BM3HAYEHHS
MeX MOAATKOBOro MAaHyBaHHS MOB'A3aHa 3 TUM, WO B NPOTU-
NeXHOMy pa3i AONYCKAETbCS MOXJ/IMBICTb BCTAHOBJ/IEHHS MpaB Ta
060BI3KiB CYOEKTIB MOAATKOBMX NPaBOBIAHOCKH, He nepenba-
yeHux 3akoHoM. Kpim Toro, Hopmu MK YkpaiHn MatoTb nepenba-
YaTW HACNiAKM HeLoBPOCOBICHOI MOBEAIHKM NNATHMKA NOAATKIB.
MNopaTkoBi OpraHM He HafineHi MOBHOBAXEHHAMM CAMOCTIMHO
BM3HAYaTW HasiBHICTb 03HAK Hed0BpOCOBICHOCTI Ta 3N10BXMBAH-
HS NPaBOM Y AifX MAaTHMKA NOAATKIB i MPU LbOMY 33 BAACHUM
pilUEHHSIM 3MIMCHIOBATM MNEpPeOoL,iHKY NOAATKOBMX HACNiAKIB
LiSNbHOCTI nnatHMka nopatkis. O6rpyHTOBAHO, WO 3 METOK
3aXMCTy NpaB Ta OXOPOHIOBAHMX iHTEpEeCiB NMaTHMKIB nonat-
KiB, 3abe3meyeHHs NpaBoOMoOpsAKY M MPUHLMMIB BEPXOBEHCTBA
npaea, HeobxigHo, Wob OUiHKA AiiHb NAATHUKIB NOAATKIB, AKi
6e3nocepefHbO He MOPYLYHTb NPSIMUX MPUNUCIB 3aKOHOAAB-
CTBA, OAHAK Mal0Tb O3HAKW 3N10BXMBAHHS NPaBOM, 34iMCHIOBA-
Nacs BUKIKOYHO CyaoM. TinbKu Nicng HabpaHHA pilleHHaM cyay
3aKOHHOI CMIM NOAATKOBMI OpraH MOXe 3aCTOCOBYBATK Bigmno-
BifHI NOOATKOBI HACNiAKK, LLO 3yMOBIOIOTL N030aBAEHHS NaaT-
HWMKa NOAATKIB NOLATKOBMX BMIOZ, UM BU3HAUYEHHS 00AATKOBUX
30060B13aHb, @ TAKOX MPUTATHEHHS MOrO 4O HPUAMYHOI Bigmno-
Bi4ANbHOCTI.

13.BcTaHOBNEHO, WO OCHOBHMMM 3acobamMu npoTuaii Buxody 3a
NEriTMMHI MeXi NOAATKOBOro MaaHyBaHHS €: MiABULLEHHS PiBHS
NpaBOBOI Ky/bTypy Ta NPABOBOI CBiAOMOCTI CYOEKTIB NOAATKOBMX
NPaBOBIAHOCUH; MiABULLEHHS SIKOCTi MPaBOBOrO peryatoBaHHS
NoAaTKOBMX NPABOBIAHOCUH; LOTPUMAHHS ONTUMAbHOTO 6anaH-
Cy iHTepeciB Aep>kaBu Ta MNaTHMKIB MOAATKIB; MiABULLEHHS SKOCTI
MpaBO3acTOCyBaHHS Yy NOAATKOBMX MPaBOBIAHOCMHAX, 30KpeEMaA
30iMCHEHHs edeKTMBHOMO MOAATKOBOrO KOHTposio. Knwyosumu
nepenyMoBamu, 6e3 SKMX HEMOX/IMBO 3a6e3ne4nTy NiaBULLEHHS
NpaBoBOI CBIAOMOCTI M KyNbTypy NAATHWUKIB NOAATKIB, 30KpeMa
npy 34iACHEHHI HUMKW NOAATKOBOrO MAAHYBAHHS, € BCTAHOBMEH-
HS1 MOMIPHOro MOAATKOBOIO HAaBaHTAXEHHS, @ TAKOX CrpaBean-
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BOr0O pO3Mofiny CycnifbHMX 6nar. bes ycBiLoMAEHHS NIAaTHUKOM
noAaTKiB TOro, WO CNAa4YeHi HUM KOLITU BUKOPUCTOBYHOTbCS A5
cycninbHoro 6nara, po3noainaTbCs CNpaBeaMBO i YeCHO, He-
MOXJIMBO 3aKPiMuMTK B MOr0 CBIZOMOCTI Ta NOBeAiHLI £0Opy BONO
i BakaHHS BiLLATWM LepaBi YaCTUHY BAACHMX KOLTIB. YCi iHLWi
3aX04M, IK-TO NPOBeAEHHS iHPOPMALLIMHOI, pO3SCHIOBAbHOI, Ha-
BYa/IbHOI pobOTM cepen NNATHWUKIB MOAATKIB, € BaX/IMBUMMU, ane
[laneko He CaMOAOCTaTHIMM IHCTPYMEHTAMM.

14.3'acoBaHo, WO MiXXHapoLHe MOAATKOBE MMIAHYBAHHS B CY4aCHUX
YMOBAX PO3LMPEHHS EKOHOMIYHOI iHTerpaujii € ofHUM i3 Hal-
Ginbl ePeKTMBHMX IHCTPYMEHTIB AN MoOyLoBM OMTUMANbHOI
Moaeni onofaTKyBaHHS A1 cepefHboro Ta Bennkoro BisHecy. 3a
CBOIM 3MiCTOM Ta 0COBMBOCTSIMM NMPABOBOrO Pery/toBaHHS BOHO
3HAYHO PO3LUMPIOE MOXKIMBOCTI NOAATKOBOI ONTMMI3aLlii, A€ 3MO-
ry BUKOPUCTOBYBATU LUMPOKMUI iHCTPYMEHTapii 3acobis, Ninbr 1a
npedepeHLin, SKMA HasBHWUM Yy 3aKOHOAABCTBI Pi3HMX KpaiH Ta
B MiKHAapOAHMX [OOroBopax, @ TaKOX BPaxOBYBAaTW BiAMiHHOCTI
B NOJATKOBMX CMCTEMAX i BOANO iX BUKOPUCTOBYBATWU ANS Linen
MOJATKOBOro MniaHyBaHHs. [lopsg 3 TMM, Lel BUA NOAATKOBOrO
MJaHYBAHHS € HaWBINbL CKNAAHUM, OCKiNbKM NOTPeBye 3HAUHMX
OpraHi3auiiHMx, NpaBoBMX, (iHAHCOBMX Ta KaApOBMX pecypCiB.
BpaxoBytoun 0cob61MBOCTI MiXHapOAHOro NoAAaTKOBOrO NiaHyBaH-
Hsl, TpU KoMy Bi3HeC LUyKae ang cebe rpUCAMKLIT 3 BinbL crpu-
ATIMBUMM YMOBAMM OMOAATKYBAHHS, Y NOAATKOBE 3aKOHOLABCTBO
YKpaiHu cnig iMnaemMeHTyBaTV MPaBOBi MEXAHI3MU, iKi BUKOPUCTO-
BYIOTbCS B iHLUMX KPAiHaX i CTUMYMIOKTb 3aNy4YeHHs KamiTafbHUX
iHBECTMLiN, WO A03BONUTb BUTPUMYBATM NOAATKOBY KOHKYPEHLLitO,
sIKa 0COBMBO MOXE 3aroCTPUTUCS B Mepio, eKOHOMIYHOI Kpr3u.

15.loBeneHo, WO 3aKOHOLABCTBO NPO TpaHCHEPTHE LLiHOYTBOPEH-
HS Ma€E 3HA4YHWI BM/IMB HAa MPOLEC MOAATKOBOrO MMaHYBaHHS
TMX CyOEKTIB, SKi 3MiACHIOTb KOHTPOIbOBAHI onepadii. Perynto-
BaHHSA TPaHChEpTHOro LIHOYTBOPEHHS € MPUKIAAOM MOEOHAHHS
dickanbHOI Ta peryngaTMBHOI dYHKLiT N0AATKiB, OCKiNbKM, 3 OLHOIO
60Ky, 3yMOB/OE 30inblIeHHs 6a3n 0NoaaTKyBaHHA MOAATKOM Ha
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npuByTOK, @ 3 iHWOro — 6e3nocepenHbO BMMBAE HA GOPMYBAHHS
LiHOBOI MONITUKM CYDEKTIB rocnogaptoBaHHs. Monpu cknagHicTb
peryntoBaHHA TPaHCHEPTHOro LIHOYTBOPEHHS, MOro MexaHi3Mu
3aKpinneHi B NpaBOBMX HOpMaX, LLO CNPUSE MPaBOBii BMU3HAYe-
HOCTi Ta iMNepaTMBHOCTI iX 3acTocyBaHHS. BogHo4yac npu 3acto-
CyBaHHI Cyo0BMX LOKTPUH Taka HOpMaTMBHA perfliaMeHTalis Bia-
CyTHS. TOMY Npu MNOPIBHAHHI IHCTPYMEHTIB NPOTUAIT 3/10BXMBAHHS
NpaBoOM MpW 34iMCHEHHI NOAATKOBOIO M1aHYBaHHS, PerytoBaHHS
TpaHCEpPTHOrO LLHOYTBOPEHHSI Ha CbOroAHi Ma€ BinbLl BMCOKY
NpaBOBY NIEMITUMHICTb, HiXK 3aCTOCYBaHHS CYAOBMX LOKTPWH. I3
BPaxyBaHHSAM TOrO, WO peryntoBaHHS TPaHCHEPTHOro LiHOYTBO-
PEHH$ € OAHMM i3 HAMCKNAAHILUMX IHCTPYMEHTIB aAMiHICTPYBaHHS
NOAATKIB, LIIKOM BMMNPAaBOAHUM BWOAETbCS BCTAHOBMIEHHS pa-
HMYHOro po3Mipy PiYHOro AOXOA4Y NAaTHMKA Ta obcary rocnoaap-
CbKMX Ornepauin 3 KOXXHMM i3 KOHTPAreHTiB, NPy AOCATHEHHI SIKUX
rocnoaapcbKi onepaLii MOXyTb BBXKATUCA KOHTPObOBAaHUMM. 3
0[HOro OOKY, BCTAHOBNEHHS TakMX PiHAHCOBMX 0OMeEXeHb Biamno-
BiJA€ iHTEpEeCaM NMNATHMKIB NOAATKIB, OCKibKW 3BIMIbHAE TUX MAaT-
HUKIB, Yy IKMX BiAMOBIAHI MOKA3HMKM HUXKYI, Big, HAAMipHOro Taraps,
MOB3aHOro 3 aAMIHICTPYBaHHAM TpaHChEPTHOTO LiHOYTBOPEHHS,
O[HAK, 3 iHWOro 60Ky, BCTAHOBMEHI FPaHUYHI pO3MipK € LOCUTb
3HAYHMMM, N03a KOHTPONEM OMUHSETLCS 3HAYHA KiNbKiCTb rocno-
[ApCbKMX onepaLin, SKi 3a iHWKWMK KpUTepiSMKM MoK nignaga-
TV NifL KOHTPONbOBAHI, NPU LbOMY NAATHUKM MOXYTb AOMYCKaTH
WTy4He ApobneHHs 6i3Hecy 1 KifbKOCTi y4aCHMKIB AiNOBMX BiHO-
CMH, YHACNIJOK YOro AOMYCKAETHCS pO3MMBAHHS NOAATKOBOI 6a3u.
3ayBaXeHo, Lo (iHAHCOBMI MOPIr KOHTPOMbOBAHMX OmMepaLii
MOBMHEH 3a/ULWNTUCS, MPOTE AN 3aXMUCTY BIOMKETHUX iHTepeciB
MPOMOHYETLCS MOro NOETarnHO 3HWXYBATK.

16.06rpyHTOBaHO, WO peanisauis nnaHy BEPS, 3anpoBapkeHHs
CUCTeMM aBTOMATMYHOro obMiHy iHdopMaLi€e Ta iHWIi 3axoau
NpOTUAIT arpecMBHOMY NOAATKOBOMY MNaHYBaHHIO, BiANOBIAAE
HaLiOHaIbBHUM €KOHOMIYHMM iHTepecam YKpaiHW, OCKiNIbKM OC-
HOBHa ix MeTa — 3a6e3neynTn CNNaTy NoAaTKiB A0 HALLIOHANbHOMO
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BucHoBkum

Ot0KeTY, HEe LLOMYCTUTM BUBEAEHHS NPUOYTKIB B iHLII HOPUCAMK-
Lii 6e3 ix onogaTkyBaHHS. Taki 3ax04M He NOBUHHI CNpUiMaTUCS
K TUCK Ha Bi3Hec, 9K cnpobu NpoTMAiT 3aKOHHOMY NOAATKOBOMY
nAaHyBaHH0. [opsn i3 UMM, AN YHUKHEHHS BIATOKY KamiTany
[lep>xaBa MOBMHHA CTBOPIOBATU CNPUSTINBI YMOBU A/151 PO3BUTKY
cybeKTiB rocnofaptoBaHHs, SKi CNavytoTb NOAATKM A0 i Broaxe-
Ty. HeobxigHo 3abe3neynTn TaKoX rapaHTii 3aXMCTy 3aKOHHWUX
iHTEpeCiB NNATHWKIB MOAATKIB, HEAONYLWEHHS (iCKanbHOro CBa-
BINNA y 3BM3KY i3 pO3WMPEHHSM iHCTPYMEHTApil0 MOAATKOBOr0O
KOHTPOJ0. YCMiX UMX KPOKiB Byae 3anexaty BEMKOK Mipoto Bif,
SKOCTi HaLiOHaNbHMX MPABOBMX MEXAHI3MIB iX 3aMpPOBaLKEHHS.

17[0ns 3abe3neyeHHs edeKTMBHOI Ta AiEBOI KOOPAMHALLi AepXKaB Yy
MUTaHHAX B6OpOTEOM i3 MOAATKOBMMM 3/TOBXKMBAHHAMM HA TpaH-
CKOpAOHHOMY piBHi, onofaTtkyBaHHs THK, umMdpoBoi ekoHoMiku
Ta 6araTbox iHWKX cdhep, Ae HeobxiaHa rnobanbHa B3aEMOLis, 3a-
MPOMOHOBAHO iHILiOBAaTX CTBOPEHHS MiXXHAPOAHOI MiXKypsiA0BOI
OpraHizauii 3 feneryBaHHsM il YHaCTMHU CyBEPEHHMX NOAATKOBUX
MOBHOBAXXEHb. 3aBAAHHSM LLIET OpraHi3aLii Moxe ByTn KOOpAMHa-
LS NOAATKOBOI MOJMITMKM AEPXKAB, YTINEHHS 3ax0ais nnaHy BEPS
LWNSXOM pO3po6KM MixKHApOAHO-NMPaBOBMX 3acobiB ix peanisa-
Lii, 30iMCHEHHS 3aXO0A4iB aAMIHICTpyBaHHA crinati nogatkie THK
Ta CerMeHTy BenmKkoro umdposoro 6isHecy (CTBOPEHHSI B CTPYK-
Typi Mi>)KHapOZHOI OpraHi3auii CBOEPIAHOIO MiXXHapoAHOro odi-
Cy HaABENMKMX MNATHUKIB NOAATKIB), KOHTPO/b 33 AOTPUMAHHAM
HWUMM MpaBUA MKHAPOAHWUX Yrof Npo ONOAATKYBAHHS, CNATO
NoAaTKiB y BiZNOBIAHMX HOPUCOMKLISX, aHani3 3BITHOCTI master
file Ta country-by-country reporting Ta HagaHHa pekoMeHAaLin
HaLioOHaNbHMM ypsaaM LLOAO iX 3acTocyBaHHS. KoHuenuis nogar-
KOBOI CniBMnpaLi Mae nepeBaXkaTu NONITUKY NOLATKOBOrO eroismy
[lep>XaB HaBiTb B YyMOBaX €KOHOMIYHOI Ta (iHaHCOBOI Kpum3u. LLle
OLHMM Ha[BaX/IMBUM 3aBLAAHHSM TaK0i Mi>XKHAapOAHOI opraHisauii
Oyne BperyntoBaHHS Cynepevyok Ha MiXXAepXKaBHOMY PiBHi WS-
XOM CTBOPEHHS B CTPYKTYpi TakOi OpraHisauii opraHy i3 BUpilLeH-
HS TaKMX CNOPIB — Mi>KHAPOAHOro NOAATKOBOro apbiTpaxy.
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(28).C.25-27.

OHiwmk 0. B. Po3mMexxyBaHHS 3aKOHHMX | HE3aKOHHMX LisHb Y N0AATKO-
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M. Kuis, 4-5 nunuga 2019 poky. C.144-147.
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0TKa3e B MPUHATUM K PaCCMOTPEHMIO anobbl OTKPLITOrO akLMOHEPHO-
ro obuwecrea «HedTaHas komnanma «FOKOC» Ha HapyleHWe KOHCTU-
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www.nbuv.gov.ua/e-journals/znpnudps/2009_1/pdf/09kvmitc.pdf/.
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c6. N0 mMaTep. MeXAyHap. Hay4-NpakT. KOH. . Mockea, 12-13 Hoa6ps
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Mununenko A.A. OTaenbHble acnekTbl NMPUMEHEHWUS LOKTPUHbBI SOHKHOM
OCMOTpUTENBbHOCTM B pecnybnuke benapych B cpepe Hanorosbix OTHOLLE-
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Mununis B.B. OcobnunBoCTi iHCTpyMeHTapito NpoTuaii arpecMBHOMY No-
[AaTKOBOMY MNJIAHYBAHHIO B PO3BMHEHMX KpaiHax. MexaHismu npotuaii
arpecMBHOMY NMOAATKOBOMY M/IAHYBAHHIO: CBITOBMIM AOCBIA, Ta NPaKTUKa
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Mucapexko H.b., CbomiHa B.A. AgMiHicTpaTuBHO-NpaBoBi cnopu (yoo-
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MonisaHues A.C. LLlopo icTopnyHoi poni NoaaTkiB y MiXKHapOAHMX eKo-
HOMiYHMX BiAHOCUHAX. BicHMK XapKiBCbKOrO HaLiOHANbHOrO YHIiBEpCH-
TeTy iMeHi B.H. Kapasina. 2010. N2892. C.218-222.

MonaHcbkmi [., baxapesa H. OcobnuBocTi TpaHcepTHOro LiHOYTBO-
peHHs. FOpuanyHa raseta. 2013. N2 37.C.28-31.

Mopsnok 3ynuHeHHs peecTpauii NoAaTKOBOI HakKnagHOi/po3paxyHKy
KOpWUryBaHHS B EAMHOMY PEECTPi NMOAATKOBUX HAKNAAHMX, 3aTBEpAXKe-

402



321.

322.

323.

324.

325.

326.

327.

328.

329.

330.

331

332.

CnMCOK BUKOPUCTaHWX AXepen

Hui [Moctanosoto KMY Big 11 rpyaHa 2019 p. N2 1165. URL: http://
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N2 813/3661/16. URL: http://reyestr.court.gov.ua/Review/85425575.
MoctaHoBa BepxosHoro Cyay Big 07.08.2018 poky no cnpasi
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MotepHak .M. MopaTkoBMIM KOHTPOL B CMCTEMI 3abe3neyeHHs eKOHO-
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paxyHkiB y cdepi Toprieni Ta nocnyr. 3akoH Ykpainu Big 20 BepecHs
2019 poky N2 128-I1X. URL: https://zakon.rada.gov.ua/laws/show/128-
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lpo BHeceHHs 3MiH A0 1ofaTKOBOro Kogekcy YKpaiHu Wwono AeTiHi-
3auii po3paxyHkiB y cdepi Toprieni i nocnyr. 3akoH Ykpainu Big 20
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Npo BHeceHHS 3MiH fo [NoaaTtkoBoro kogekcy YKpaiHu Woao nokpaLLeH-
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KpUTEpiSMm, ycTaHOBNEHMM NignyHKTOM 39.2.1.2 nignyHkTy 39.2.1 nyHK-
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