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CEKLIA 1. TIPABA JIIOAUHU B YMOBAX BOEHHUX
BUKJIUKIB: MEKI MI’K CBOBO/1010 TA BE3IIEKOIO

DOl https://doi.org/10.36059/978-966-397-613-6-1

MPABO JIOJVWHU HA IPUBATHICTH ITIJT YAC BIJIEO3MIOMKHA
Y IYBJIITYHUX MICISAX B YMOBAX BOEHHOT'O CTAHY

Aamami Ipuna MuxaiiniBHa
KaHOuoam rpuoudHux Hayx,
doyenm Kageopu MeHeoNCMeHmy, NIONPUEMHUYMEA MA MOP2i6ili,
Yoarceopoocvkuii mopzosenvro-exonomivnutl incmumym
Hepoicasrnozo mopeogenbHo-eKOHOMIYHO20 YHIGepCUmMemy
M. Yorceopoo, Yrpaina

B ymoBax po3BHTKY HH(POBHUX TEXHOJOTIH, 30UIBIICHHS 00CATIB iX
BUKOPHCTAHHS 3 METOI0 OTPUMAaHHS iH(popmarii Ta 0OMiHy HEo, 0cOOIHBO
aKTyaJIbHUM € 3a0e3le4eHHs] Ta 3aXUCT MpaBa Ha MPUBATHICTb, K OJHE
3 (yHIaMEHTAbHUX TMpaB JIIOJWHH, SIKE HAJICKUTh I 3 MOMEHTY
HApOJDKEHHS 1 TapaHTY€eThCs Jep)KaBol. BakiiBoo nmpoOiieMaTHKO0, sKa
noTpedye cBOro HayKOBOT'O JIOCIIJDKEHHS, € JOTPHUMaHHS 1paBa JIOJUHN Ha
MIPUBATHICTH MiJ Yac BiJICO3HOMKH y IMyOJIIYHUX MICIIIX B YMOBaX BOEHHOTO
CTaHy.

[IpaBoBuM miArpyHTsSM apociipkyBaHoro mpasa € c1.32 Koncrurymii
Vkpainu [1] Ta cr. 307 LuineHOTO KOAekcy Ykpainu [2], y BiIIOBITHOCTI
JI0 siKoi (i3nuHa ocoba Moxe OyTH 3HsATA Ha BiJICOIUTIBKY JIMIIE 3a ii 3ro/1010,
SKa TMPUIYCKA€ThCS y BHIMAJAKY, SKIIO 3MOMKH HMPOBOIATHCSA BIAKPUTO HA
BYJIUII YHM 3axomax myOmigyHoro xapakrtepy. CTaTTero periiaMeHTOBaHO
NpPaBo JIOAWHA BUMAaraTH MPHUIIMHEHHs IyOJiYHOro ToKa3y B Ti 4YacTHHI,
sIKa CTOCYEThCS 1 OCOOMCTOro JKUTTS. 3HiIMaHHs (Qi3udHOI 0CcOOM Ha
BIJZICOILTIBKY, B TOMY YHCIIi Ta€EMHE, 0€3 3roJii 0coOu MoXke OyTH MpOBEeHE
JIMIIE y BUIAKax, BCTAHOBJIEHUX 3aKOHOM.

Sk 3a3Hauyae npodecop Kopuenbcbkoro yHiBepcurery Xesen Hiccen-
0ayM HEJOTOPKAHHICTh IPUBATHOT'O KUTTS — 1€ HE MTPABO HA CEKPETHICTh YU
KOHTpOJIb, @ ITPaBO Ha HAJISKHUH MOTIK 0cOOMCTOI iHpopMarii, 10 3aIe’KHO
BiJl cHTyallii Ta KOHTEKCTY JIIOJJMHA MOXE OLIHUTH Ta BUPILIUTH, YUM
MOJIUTUTHUCS 3 IHIIMMH Y nnpoBoMy cepexoBuili [3, c. 19].

MiXHapOOHOI0 HOPMAaTHBHO-TIPABOBOIO TApAHTIEI0 IIOMO JOCIIIKYB-
HOro TpaBa € cT.8 KOoHBeHIs Ipo 3aXHCT MpaB JIOAWHHU 1| OCHOBOIOIOKHHUX
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cBoOon[4] mpo mpaBo Ha MOBary 10 MPHBATHOIO i CIMEHHOTO >KUTTS,
y BIANOBIHOCTI A0 SIKOT KOXKEH Ma€ IpaBo Ha IOBary 10 CBOT'O NPUBATHOTO
1 ciMeWHOro *HTTA. SIKII0 NpoaHai3yBaTH MPAKTUKY €BPOIEHCHKOIO CyI
3 TpaB JoAuHH, To Y 2025 poui BiH yxBanuB 164 pimenHs npotu YKpainy,
3 HuX 16 mopymeHs crocyBanocs came cT.8 KorBeHmii[5].

[Ilono noTpuMaHHS MpaBa Ha IMPUBATHICTH MiJT 9ac BiAEOCIOCTEPEKEHHS
Yy TPOMAJCHKHX MicIsiX YToBHOBakeHMM BepxoBHoi Pagm Ykpainu 3 mpas
moanHN y PexoMeHpamisx HagaHo meBHI mpomnosumii. Tak, 30kpema, micis
NPUIHATTS pIMICHHS MpPO BCTAaHOBJICHHS CHCTEM BiJEOCTIOCTEPEKEHHS,
HEOOXITHO: PO3MICTHUTH IMOBIMOMJICHHS IPO 3IiHCHEHHS BiJeoCIoCcTepe-
JKCHHS, BJKUTH 3aXOJIB IOJ0 HABYAHHS MPAIiBHUKIB Ta BiIIOBiJabHHX
0ci0; po3poOUTH BHYTPILIHI NpaBHia JOCTYIy 1O HEPCOHAIBHUX JaHUX,
BU3HAYMBIIH KOJIO 0Ci0, SIKi MaIOTh JJOCTYI JI0 CHCTEM BiI€OCIIOCTEPEKEHHS,
3alKciB, CepBepiB Ta aHATIITHYHMX JIaHMX, IOB’S3aHMX 13 BijeocrocTepe-
JKEHHSIM, TIOKJIACTH HA HHUX BIANOBIZAIBHICT 3a 3aXHCT IEPCOHATBHUX
JIaHNX; PO3POOUTH MpaBWiIa HAAHHS JOCTYILY A0 NEPCOHATBHUX NaHUX UL
TPEeTiX 0ci0; 3a0e3MeunTH BEACHHS peecTpy 0OpOOKHM MEPCOHANBHUX JTaHUX;
MPU3HAYNTH BiINOBiJAIBHY 0C00y ab0 CTBOPWUTH MiAPO3IiN, IO BiAmo-
BiZIaTUME 3a 3aXHCT NIEPCOHATBHNX JAHUX.

YTIOBHOBa)KEHMH 3a3HAYMB, IO JIOAWHA Ma€ MPaBO 3HATH IPO Bigeo-
3HOMKY, a TaKOX Ma€ TpaBo MEPErIIHYTH 3amucu abo 3BEpHYTHCH 13 3aIu-
TOM TIPO OTPUMAaHHS KOMii Bifieo3anucis 3a ii yuacTi. [IpaBo Ha npuBaTHICTh
MOXE 3a3HAaTH IMOpPYIICHb BHACIIZOK BUKOPHCTaHHS TEXHOJIOTIH po3mi3-
HaBaHHS 00JMyYs, siKi cT. 7 3akoHy YkpaiHu «IIpo 3aXHCT mepcoHaIbHUX
JIAaHUX» BITHECEHO JI0 YYTIHMBHX JAHUX, IOA0 OOPOOKH SKUX BCTaHOBJIEHO
ocoOnuBi BuUMOrH. Jlani mpo 300pakeHHs JIOJUHU MOXYTh OYyTH BHUKO-
pHcTaHi A1l TOYHOT iIeHTUdiKanii 0cOOH B PI3HNX KOHTEKCTaX, a TAKOX ISt
aHaii3y ab0 BM3HAYCHHS IHIIMX XapaKTEPUCTHK, TAKWX, SIK BIK, CTaTh YU
eTHIYHA MPUHAIEKHICT. TaKuM YMHOM, 00poOKa O10METPHYHHX TaHUX MAE
3OIMCHIOBATHCSA Ha IIJICTaBl Ta BIAMOBIMHO 1O BHMOT YMHHOTO 3aKOHO-
JIaBCTBA.

OxpeMy yBary 3BEpHCHO Ha BHKOPHCTAHHS IPOHIB, IO € OCOOJHUBO
aKTyaJlbHUM B yMOBax BiiiHM. BuKopucraHHs JpoHiB Moxe OyTH
HEMOMITHHUMH MPOTATOM TPHUBAJIOr0 4Yacy 1 BOJHOYac 30upatu Oarato
MepCOHAJIbHUX JaHUX, Y TOMY YWCIl W YyTJIMBUX, IO MOXXE CIPUYMHHUTH
OOME)KeHHS HHU3KM TIpaB CY0’ €KTIB MEpCOHAJIbHUX JaHHX, 30Kpema,
M030aBUTH 1X MOJKJIMBOCTI OE€3MEPEIIKOAHO OTPUMATH iH(OPMAIIIO II0H0
3I1CHEHHS TaKoro BifeocrnocTepexeHHs [6, ¢. 10-22].

Sk 3ayBaxyrots O.KoBanenko, O. TuxomupoB Bcst iHopmalist Ipo Hac,
sKa ONHMHAETHCS B IHTepHeTi, He moTparuisie B Oe304HIO, a 30epiraeTbes
1 HAKONMUYYETBbCA pI3HUMH iHPopMamiiHUME cuctemMamMu. OOpoOii
Ta aHaNl3y Takoi BENMKOI KiIBKOCTI iH(opMaIlii cipuse rpymna TeXHOJIOTIH
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ta MeroxiB Big Data, HacrminkoMm € (peHOMeHabHE IPHUCKOPEHHS HArpoMa-
JKEHHS JaHWX Ta IX YCKJIQJHEHHS, B pe3yjbTaTi 4Oro Mix 3arpo3oro
OIMUHSIOTHCS OCOOUCTI IaHi Ta 3aXUCT KOoH}iaeHuiHHOoCTi [7, ¢. 134].

Ha nymxy M. @pyMKiH 1 3BHYAHOT TIOAMHA HEMOXKITHBO 3AJTHIIIATHCS
0013HaHOIO PO 3POCTAr0¥i MOKIMBOCTI BUKOPHCTaHHS iH(opMaIlii, ska Ha
NepIHi IMOMIS He BHUKIMKAE 3aHENMOKOeHHsA. OCTaHHIM 3alponoHyBaB
TePMiH «Miomisl pPO3yMiHHSA KOH(]iIEHIIHHOCTI» (privacy myopia) s
MO3HAYEHHS CHCTEMHOI HE3TAaTHOCTI JIIOAMHM KOPEKTHO OLIHHUTH 3arpo3u
30epeKeHHs CBOIX MEePCOHANBHUX AaHuX[3, c. 25].

3rigHo odimiiHoro TIymMaueHHs mojokeHHs 4.1 cr. 32 Koncrutynii
Yxpainu B Pimenni Koncruryuiitnoro Cyny Ne 2-pni/2012 Bix 20.01.2012 p.
no iH(dopMaIlii mpo ocoOUCTe Ta CIMEUWHE JXUTTSI 0COOM Haekarh OyIb-sKi
BiIOMOCTI Ta/abo0 JaHi MPO BIHOCHHU HEMAalHOBOTO Ta MaWHOBOTO
XapakTepy, OOCTaBUHHM, IOJii, CTOCYHKH TOIIO, IOB’s3aHi 3 0OCO0OI0 Ta
wieHaMH 11 ciM’i, 3a BHHATKOM Iepen0adeHoi 3akoHaMH iH(opMarii,
IO CTOCYEThCS 3HAIMCHEHHS 0co00I0, sKa 3aiiMae mocany, IIOB’s3aHY
3 BUKOHAaHHAM (PYHKIH nep>kaBu abo OpraHiB MiCIIEBOTO CaMOBPSITyBaHHS,
mocagoBuX abo Ciy>)kOOBHX IMOBHOBa)keHb. Taka iHdopmamis mpo ocoly
€ KoH(}imeHIITHOIO, BTpydJaHHS B ii ocoOmcTe Ta CiMeiHE XHUTTSA JOITycC-
KA€ThCS BUHATKOBO Y BHIAJKaX, BU3HAYCHHX 3aKOHOM, 1 JIMIIE B iHTEpecax
HAIlIOHAJIbHOI 0€3MeKH, EKOHOMIYHOTO J0Opo0yTYy Ta mpas JiroauHu [8].

3 MeTOr0 3a0€e3neUYeHHsT HAl[lOHAILHOT O€3I1EKH, ITiBHUILEHHS 3arajJbsHoro
piBHS myOJiuHOT Oe3neku 1 mopsaKy, 3abe3neyeHHs] Oe3MeKn MICIb HPOXKH-
BaHHs Ta nepeOyBaHHA rpoMaasH po3podieHo [Ipoekt 3akoHy mpo exuHy
CHCTEMY BiJICOMOHITOPHHTY cTaHy ImyOuigHoi 6e3neku [9], skuii Mae Ha MeTi
BU3HAYUTH OCHOBHI 3acajii CTBOPEHHS Ta (DYHKI[IOHYBaHHS €IMHOI CHCTEMH
BIZICOMOHITOPHHTY CTaHy IMyOJsiuHOi O€3NeKH y BiJIOBIAHOCTI 3 €IMHUMH
(DYHKITIOHAIFHUMHE 1 TEXHOJOTIYHUMH CTaHAapTamu. BigmosigHo mo cr. 4
BuIe3a3HayeHoro [IpoekTy 3akoHy 00’€KTaMH BiJJEOMOHITOPHHTY €:
iH(popMariifHi 00’ €KTH, 10 SKAX HaleXaTh (Pi3MUHI 0cOOM, a TAaKOXK TpaH-
CIOPTHI 3aco0m; myOmigHi MicIs; 00 €KTH KPUTHYHOI, COIiabHOI, €KOHO-
MIYHO{, )KUTJIOBO-KOMYHAJIbHOI, TPAHCIIOPTHOT, IHXEeHEPHOI Ta iHIIo1 iHdpa-
cTpyktypu. IlepcoHanbHi naHi 30epiraioTbcsi Ta OOpOOJISIOTBCS B CHC-
TeMaX BiJICOMOHITOPHHTY CTaHy IMyOJi4HOT Oe3reKy He Oijblie 1’ ATHAIISTH
pPOKiB, a JaHi mOJ0 BimudpoBaHOro 00pa3y oOMUYYS OCOOH, MapKH,
MOJIeJl, KOJIbOPY, HOMEPHOIO 3HAaKy TOIIO TPAaHCIOPTHOIrO 3aco0y,
30epiraroThCs JIMIIE B CUCTEMI BiIEOMOHITOPHHIY CTaHy IyOJiuHOi Oe3mnexn
LEHTPAIBHOTO PiBHSL.

AHani3zyoun cy0oBy IPaKTHKy BapTO 3a3HAYMTH, IO MyOmikamis GpoTo
a0 Bizle0 MO>KIIMBO JiumIe 31 3roan (izndHoi ocodu, sika Ha HUX 300pakeHa
g 3HATA. DoTorpadii MaJONITHIX Ta HEMOBHONITHIX 0Ci0 MOXYTb
myOMiKyBaTHCh JIMIIE 31 3rofo0 000X OarbkiB. Takoro BHCHOBKY HIHIIOB
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KuiBcbkuii pationnuit cyn M. Oznecu y cnpasi Ne 520/1084/18, 3anauunBmi,
110 NPHUBATHI CTOPIHKH Y COLIaIbHUX MEpEeXax BIIHOCSTHCS 0 MyOJiuHHX
inpopmariiinux mkepen [10, ¢. 16-17].

OTxe, B AaHii TOMOBII TOCIIHKEHO MPaBO JIFOIMHA HAa TPUBATHICTE i
4ac BiJCO3MOMKH y TMyOJIIYHAX MICIIIX B YMOBaX BOEHHOTO CTaHy. 3 METOIO
3a0e3MeYeHHs] Ta 3aXHCTy JOCIIDKYBaHOTO IpaBa, BU3HAYCHHS MEX MIiXK
cB0001010 Ta 6e3MeK0r0, HEOOXITHO Ha 3aKOHOJABUYOMY PiBHI BpPETyIIIOBaTH
MOPSAOK 3IIMCHEHHS BiIEO3HOMKH Ta 000B’SI3KU Cy0 €KTIB, fAKi ii 37iiicHIO-
I0Th, OTPUMYIOYH TIEPCOHANBHI Ta OIOMETpWYHI JdaHi JIOAWHHU, BiIIO-
BiZIaJIbHICTh, SIKIH MIUIATAlOTh Taki Cy0’€KTH y pa3i MOpYIIEHHs IpaBa
JIIOIMHY Ha PUBATHICTH, Ta MpaBa cy0’€KTa BiTHOCHO SIKOTO 3/iiCHIOBaIacs
Taka Bile03110MKa.
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3ABE3INEYEHHS ITPAB JIFOJUHHU B YMOBAX BOEHHOI'O
CTAHY B YKPAIHI: BUKJIUKH JIJISI TIPABOTBOPYOI
JAIAJIBHOCTI JEPKABH

ATtamanuyk Haranais IBaniBHa
OOKMOp OPUOUHHUX HAYK, OOYEeHM,

NPOGIOHUI HAYKOBULL CRIBPODIMHUK BIO0LLY OOCHIONCEHHS NPOOIeM
npasomeopuocmi ma adanmayii 3akonooaécmea Yxpainu 0o npasa €C
Incmumym npagomeopyocmi ma Hayko80-npago8ux eKcnepmus
Hayionanvuoi akademii nayx Yxpainu
m. Kuis, Yxpaina

Crarreto 3 Kouctutynii Ykpainu [1] BH3Ha4aeTbcsi, IO JIOAMHA, ii
KHTTS 1 30POB’SL, YECTh 1 TiJIHICTh, HEIOTOPKAHHICTH 1 Oe3reKka BU3HAIOTHCS
B YKpaiHi HafBHIIOI COIAJbHOI I[IHHICTIO, & YTBEPIKCHHS 1 3a0e3re-
YeHHsI [TpaB 1 CBOOOI JIIOJMHU € TOJIOBHIM 000B’SI3KOM JiepaBu. BogHouac,
noBHOMacuITabHa BiliHa, po3rmoyara 24 motoro 2022 poky poci€ro mpoTh
VYkpainu, BIUIMBae Ha BCi cepu CyCHUIBHUX BIIHOCHH y HalIiil JepkaBi
Ta BHOCUTH CBOi KOPEKTHBH Y iX MpaBOBE peryiroBaHHs. Haibinem rocrpo
B IepioJ Iii BOEHHOTO CTaHy IIOCTAalOTh NHTaHHS 3a0e3NeueHHs IpaB
JIIOIMHM, TIOZIOJIAHHS BHKJIMKIB Ta 3arpo3. Came ToMy, mepen JepskaBoio
MOCTa€e 3aBOaHHSA aJanTaiii HOPMAaTHUBHOI Ta IHCTUTYIIIHOI OCHOBU Iiep-
JKaBHOTO MeXaHi3My 3a0e3nedueHHs MpaB i cBOOOX JIONMHHU 1O BOEHHUX
peaiiii, moIIyKy HOBHX mieBux (opM 1 3aco0iB HOro BIOCKOHAICHHS.
Oco0nuBo 3Ha4YeHHsS HAOyBarOTh 3aKOHOABYl IHIIIATHBU MIOAO0 3a0e3Iie-
YEHHsI COLIIAILHOTO 3aXKMCTy ITpOMaJisiH Y KpaiHH, siKi Iepe0yBatoTh Ha CITyX-
01 y 30poiinux Cunax YkpaiHu Ta B IHIIMX BiHiCBKOBHX (DOpMyBaHHSX,
a TaKo)K UWICHIB IXHIX CiMeH, 3aXWMCT iX mpaB Ta CBOOOJ, HAaJaHHS iM
JIOJIATKOBHX MPABOBUX Ta COL[iaJIbHUX TapaHTIM.

3okpema, BepxoBHoto Panoro Vkpainm 24 kBitHs 2026 poky 3apeec-
TpoBaHO NpoeKT 3akoHy «IIpo BHeceHHs 3MiH n0 IlomaTkoBOro KonEKCy
VYkpaiHu 1010 BBE3EHHS 10 YKpaiHM TPaHCIOPTHHX 3aco0iB 0Oe3 cruiaté
MUTHHX IUIATEXKIB AJS NiI0OYMX BiHCBKOBOCIYKOOBLiB» No 15195 [2] Tta
«IIpo BHeceHHs 3MiH A0 MHTHOTO KOAEKCy YKpaiHM IMIOAO BBE3CHHS IO
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YkpaiHu TpaHCIOPTHUX 3aco0iB 0e3 CIUIaTH MUTHHX IUIATEXIB IS JIFOUMX
BilickkoBOCITYk00BIiB» No 15194 [3]. Bognouac, y 2025 pomi Oyno Takox
3apeecTpOBAHO PAJl 3aKOHONPOEKTiB, a came: «[Ipo BHeceHHs 3MiH 10
[TongaTkoBoro Komekcy YKpaiHu mof0 O€3MHTHOTO BBE3CHHS TPAHCIOPTHHUX
3ac00iB I yYaCHUKIB OOHOBHX Miif Ta iHITUX TPOMAJSH, SKi TOCTPaXKIAIN
BHACTIIOK BIACHKOBOI arpecii mpotu Ykpainm» Ne 14006 [2], «IIpo BHe-
cegas 3MiH n0 Posnmimy XXI «[lpukiHiieBi Ta mepexigHi ITON0KESHHS»
MuTtHOTO KOZEKCY YKpaiHH IIOZ0 3BIIbHEHHS BiJ OMOJAaTKyBaHHS BBI3HUM
MHTOM TPAHCIIOPTHHX 3aC00iB, 110 BBO3ATHCS HA MUTHY TEPHTOPit0 YKpaiHu
yYaCHUKaMH OOMOBHX [ii, BOJIOHTEpaMU Ta IHIIMMH KaTErOpisMH O0Ci0O»
Ne 14007 [3], «IIpo BHecenns 3MmiH g0 Posminy XX «[IpukiHiesi
noJioxxeHHs»» [logaTkoBoro kozekcy YKpaiHu Moo 3BUIBHEHHS Bix ormojar-
KyBaHHS IT10JIaTKOM Ha JI0laHy BapTICTh 1 aKIM3HUM IIOJATKOM OIepariit
3 BBE3CHHS TPAHCIOPTHHX 3ac00iB yUaCHUKaMU OOHOBHUX i, BOJIOHTEpaMHU
Ta iHmMWMH KateropismMu ocid» Ne 14008 [4]; «IIpo BHeceHHS 3MiH
710 MUTHOTO KOJeKCY YKpaiHH MO0 HYJIHOBOTO PO3MHUTHEHHS TPaHCIIOPT-
HUX 3ac00iB I YYaCHUKIB OOMOBHIX JiM, SKi 3a3HAIN IOPaHEHHS BHACIIIOK
ydacTi B 3axofax 3 BiACIi4i 1 CTpUMyBaHHA BIiMCBKOBOi arpecii mpoTh
Yxpaiam» Nel13058 [5]; «IIpo BHeceHHs 3MiH 10 MUTHOTO KOZeKcy YKpaiHu
OO0 HYJHOBOTO PO3MHTHEHHS TPAHCIIOPTHUX 3ac0o0iB A YYaCHHKIB
ooriopux mii» Nel3058-1 [6]; «IIpo BHecenHs 3MiH 1o IlomaTkoBoro
KOJIeKCY YKpaiHHM LIOZI0 HYJIBOBOTO PO3MHUTHEHHS TPAHCIIOPTHUX 3ac00iB
JUIsl Y4aCHHMKIB OOHOBMX JiH, SIKi 3a3HaJIM TOpPAHEHHsS BHACIIIOK ydacTi
B 3aX0ax 3 BiJCiul 1 CTpUMYyBaHHS BIHCBHKOBOi arpecii mpoTH YKpaiHu»
Ne 13059 [7]; «IIpo BHecenHs 3min 1o IlogaTkoBoro kojaekcy YkpaiHu
100 HYJILOBOTO PO3MHUTHEHHS TPAaHCIIOPTHUX 3aco0iB ISl y4YacHHKIB
GoiioBux miit» Ne 13059-1 [8].

Bapro 3azHaunTH, mo mig 4ac Aii BOEHHOTO CTaHy IOXIOHI 3aKOHO-
npoekTu peectpyBaiucs y 2022 y 2023 pokax Ta J0ci ONpanbOBYOTHCS
BepxoBHoto pamoro YkpaiHu, MICTATH HENONIKH OKPEeMHX MOJOXCHb Ta
MOTPeOYyIOTh TOOIPAITIOBAHHS 331 3a0e3MeUeHHS IXHBOI BiAMOBIXHOCTI
YUHHOMY 3aKOHO/IaBCTBY, MIDKHAPOZAHUM 3000B’s13aHHSAM YKpaiHH Ta TPHH-
I[UIIaM [IPaBOBOI BU3HAYCHOCTI [9].

BBaxaemo, 110 HaJlaHHS y4acHHKaM OOHOBMX Jid MBI MpPU BBE3CHHI
Ha TEpPUTOPil0 YKpaiHu aBTOMOOUIIB JJIsl OCOOMCTOrO0 KOPUCTYBAaHHS MOXE
CTaT BAXKJIMBUM KPOKOM IMIATPUMKH OKpeMoi Kareropii oci6 3 Ooky
Jilep)kaBu B yMOBax BOEHHOIO CTaHy. BojHouac, aHami3 3apeecTpoBaHHX
y BepxoBHiit Paxi YkpaiHn 3aKOHOIIPOEKTIB MO0 MiJBIOBOTO ONOJATKY-
BaHHS TPAaHCIIOPTHUX 3aco0iB JIMIIE MIATBEPIKYE BEIUKY KUIbKICTh
NoAiOHUX 3a 3MICTOM 3aKOHOIPOEKTIB Ta HEIOCKOHANICTh X OKpPEMHX
MOJIOXKEHb, 1[0 MPU3BOJUTH HE JIMIIE O HAJMIPHOTO HABAHTAXXCHHS Ha
[MapnameHT, a i 3HIWKEHHAS €(PEKTUBHOCTI BIIJIOMY 3aKOHOJABYOTO MIPOIIECY.
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B KOHTEKCTI BHKJIAJEHOTO, 3ayBa)XKMMO, IO MNPaBOTBOpYA JiSUIBHICTH
€ KJIIOYOBUM IHCTPYMEHTOM 3a0e3le4eHHs IpaB 1 CBOOOJ JIIOJMHU
B Ykpaini. Came ToMmy, 3abe3leueHHs IpaB JIIOAMHHA Yepe3 ePEeKTUBHY
MIPAaBOTBOPYICTh Ma€ CTAaTH HeE JIMIIE 3aBAAHHSIM 3aKOHOJABIS, a U TMpiopu-
TETOM JepkaBHOI moiituku 3araioM. [lpwifasarrs 24 cepmas 2023 poky
3akony Yxkpainu «I[Ipo mpaBoTBopduy HistibHICTE» [10] cramo BaxaMBHM
KPOKOM Ha MUIAXYy BHOPAAKYBAaHHA IPABOTBOPYOrO TIPOIECY B HAIIii
nepxkaBi. 3aKOHOM BH3HA4YE€HO IPAaBOBI Ta OpraHi3alliifHi 3acagu IpaBo-
TBOPYOI AiSIIBHOCTI, IPUHIIMITK 1 TOPSIOK ii 37ifiCHeHHs, yYaCHUKIB MIPaBo-
TBOpPUOi [iSTBHOCTI, TpaBWJIa TEXHIKM HOPMOIIPOCKTYBAHHS, HOPSIOK
3MiliCHEHHs1 OOJIKYy HOPMAaTHBHO-TIPABOBUX aKTiB, & TaKOX IpaBuia ii
HOPMaTHBHO-TIDaBOBUX aKTiB, YCYHEHHS IPOTAINH, ITOMOJaHHS KOJIi3ii
Yy HOPMAaTHBHO-IIPABOBHX aKTaxX Ta 3JIHCHEHHS KOHTPOJIO 3a peasi3alieio
HOPMaTHBHO-TIPaBOBHUX aKTiB.

BBaxxaemo, 0 B yMOBax BOEHHOIO CTaHy OCOONMBOi aKTyaJIbHOCTI
HaOyBae TOMIYK OallaHCy MiX iHTepecaMH HaIllOHANBbHOI Oe3meku i 3a0e3-
TIEYCeHHAM 3aXUCTY MpaB 0ci0, sAKi OepyTh OE3MOCePeTHIO YIaCTh V 3MiHCHEeH-
Hi 3ax0XiB i3 3a0e3leueHHS HAIiOHANBHOI Oe3meku i 00OpOoHH, Bifcidi
i crpuMmyBaHHA 30poifHOI arpecii pd. B mpomy acmekTti mpaBoTBOpua
TSUTBHICTh CTa€ KIIIOYOBHM I1HCTPYMEHTOM 3a0e3ledeHHs mpaB i cBoOox
JIOIMHK B YKpaiHi, OCKUIbKH 4Yepe3 Hei BCTaHOBJIIOIOTHCS, 3MIHIOIOTHCS Ta
CKaCOBYIOThCS ITPaBOBI HOPMH, SIKi BPETYJIbOBYIOTh CYCHiJIbHI BIITHOCHHH Ta
3a0e3MeuyIoTh TapaHTii 3aXUCTy BiJl MOpYyIIeHb. [lepCrneKTHBY MOJabIIOro
PO3BHUTKY IPaBOTBOPYOI JIsNTLHOCTI B YKpaiHi Oe3mocepeIHbo MOB’s13aHi 13
€BPOIEHCHKOI0 1HTETPaIli€lo, YJOCKOHAJICHHSM 3aKOHOJABYOi TEXHIKH Ta
3MII[HEHHSIM JIEMOKPATUYHHUX IHCTUTYTIB.
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MPABA KIHOK B YMOBAX BIIHM:
MOXJINBOCTI TA BUKJIMKHN

Bynuyk Oxcana BopuciBna
KaHOuoam 1opuoudHUX HayK, OOyeHm,

Odoyenm xageopu meopii npasa ma npas MOOUHU OPUOUHHO2O
Gaxyrememy, Yepuigeybkuti HayYioHAIbHUL YHIGEpCUMEM
imeni FOpiss @edvkosuua
M. Yepnisyi, Yxpaina

VY cydacHuMX BiifHaX IMBUIbHE HACEIEHHS CTa€ TOJIOBHOKO JKEPTBOIO,
a JKIHKM ONMHSIOThCS B emineHTpi crnenudivynmx 3arpos. [IpaBa xiHOK
B yMOBax BIHHM — Ile HE TUIBKM INHUTAHHS TyYMaHITapHOTO 3aXHCTY,
a i ¢yHmaMeHT Oe3leKn CyCHiIbCTBA. 3JOYMHHMI BOEHHWI Hamajx pocii
Ha VYKpaiHy 3arocTpuB MpPOOJIEMHI AacleKTH MEXaHi3My 3axHcTy IIpaB
JIOAWHN HE TiTbKM Ha HAI[lIOHATBHOMY, ajleé i Ha MDKHAPOJHOMY PiBHSX.
3axucT mpaB KiHOK, KJIFOYOBI acleKTH T€HAEPHOI PiBHOCTI B YMOBaxX BifHHU
OynH 1 3aJMUIIAlOTHCS OCOONMBO aKTyalmbHUMHA. Y pe3omonii Pagn besmexn
OOH 1325 «XKinku, mup, Oe3meka» IIKOM BIpHO 3a3HAYCHO, IO «MHP
i Oe3rneka MOMXIJIMBI JIMIIE TOJNI, KOJM JKIHKM MalTh pIBHI INpaBa Ta
MOXITUBOCTI OpaTH y4acThb y NMPUHHATTI piuieHb». Pesomromis 1325, yxBa-
neHa 31 xoBtHst 2000 p. BU3HAETHCS OJHIEIO 3 HAWBAXKIMBILIMX PE3OJTIOIIN
Pb OOH y cdepi nomituku Oe3meku. «Lleit noxkymeHT Harosourye
Ha B&XJIMBIH poNi JKIHOK Yy 3amo0iraHHi 1 BperyioBaHHI KOH(QUIIKTIB
Ta B po30yMOBI MHpYy, a TaKOX 3aKJIMKa€ JEpP)KaBU-WICHH 3a0e3NednTH
OiNTbII aKTHBHY y4acTh JKIHOK Ha BCIX PIBHSIX HNPHUHHSTTS PillIeHb B HaIliO-
HaJIbHUX, PEriOHaNbHUX 1 MDKHapOJHHUX IHCTUTYTaX, Y MeXaHi3Max 3amooi-
TaHHA, YIPaBIiHHS Ta BHUpilIeHHS KOHQIIKTiB. Pesomomis crama iHCTHTY-
IiHOIO PaMKOIO ISl iHTEeTparii )KiHOK 10 0e3MeKoBoro cekropy » [1].

VY cdepi 3aXUCTy MpaB JIIOIUHE YKpaiHa € YUaCHUKOM HAWBayKJIUBIIIIHX
MIXKHAPOJIHHUX TOroBOPiB, cepen skux: Kouseniis Opranizaiiii O0'e1HaHHX
Haui#i npo nikBigamito Bcix Gopm auckpumiHamii 1mo/10 *iHok Bix 18 rpyn-
Hs 1979 p., KoHBeHIis MPOTH KaTyBaHb Ta IHIIUX KOPCTOKUX, HEITFOJICHKHX
a00 TaxuXx, 10 NPUHWKYIOTh TiIHICTh, BUJIB ITOBOJDKEHHS 1 MOKapaHHS BiJ
10 rpyans 1984 p., MixkHapoJqHa KOHBEHIS PO JIKBiJalLil0 BCiX (opm
pacoBoi muckpuMiHanii Bix 21 rpynus 1965 p. Hama nep:xasa parugikysana
JKeneBchki KOHBeHIi, ki «pa3oM 3 J[0JaTKOBMMH HPOTOKOJIAMH PETYIIIO-
I0Th BIIHOCMHM MDK JiepKaBaMM y mepiox 30poitHoi 00poThOM, a Takox
BiTHOCHHH 3 OIIAY Ha IO OOpoThOy: PEXUM MOpPaHEHUX, BIHCHKOBO-
MOJIOHEHUX, YKIAZaHHS Yrol NpO TepeMup's, MiANNCAHHA MHPHHUX
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noroBopiB. Jly’ke BaXJIMBO, IIO BOHHM MICTSATh 3a00pDOHM Ha: TOCSTaHHS
Ha XWUTTS 1 (i3UUHY HEJOTOPKAaHHICTh, a caMe Ha BCi BHIM BOHMBCTB, Ka-
JIITBO, KOPCTOKE TIOBOKEHHS, TOPTYPHU Ta KaTyBaHHS; B3SITTS 3apy4YHHUKIB;
MOCATaHHS HAa JIOJACHKY TiNHICTh, 30KpeMa, oOpa3uBe 1 NpPHHU3IHBE
3BEPHEHHS; 3aCy/DKCHHS 1 3aCTOCYBaHHS IOKapaHHSA Oe3 IIOIepeIHbOro
CYHOBOrO pIlICHHS, BUHECCHOTO HAJE)KHHMM YHHOM CYAOM, 32 HasBHOCTI
CyIOBHX TapaHTil, BHU3HAHMX HEOOXiTHIMH ILIHBITI30BAHUMHU HAIliSIMH.
IapanTyeThCs momoMora XBOpUM i mopaneHuM» [6, c. 147].

BaxmmBum st Ykpaian crano mignucanHs CTaMOyiIbCbKOI KOHBEHIIIT
Ta po3poOKa MeXaHi3MiB BHIUIAT MPOMDKHUX pernapariil st HoCTpaxIaiux
BiJl CEKCYalbHOTO HACHJIBCTBA A Yac KOH(IIKTY. Y CydaCHOMY MiXHa-
POAHOMY TIpaBi CEKCyaJlbHE HACWJIBCTBO Oifbllle HE PO3IIIANAETHCS
K HEMUHY4Mi «moOiunuid edext» BilHH. HaykoBii kBamigikyioTs Horo
SK IIJIecTIpIMOBaHy 30pOr0, 110 BUKOPUCTOBYETHCS arpecopoM Il JI0CsT-
HEHHS BIMCHKOBHX 1 TMOMITHYHHX Iinmei. 3rimHo 3 PUMCBKEM cTaTyTOM,
CeKCyallbHe HACHJIBCTBO IiJ 4ac KOHQUIIKTY BKJIIOYA€E HE JIMIIE 3IBaj-
TYyBaHHSA, a i IPUMYCOBY IIPOCTUTYIIIIO, BaTiTHICTh, CTEPUITi3aLii0 a00 Oy/Ih-
Ky iHITY (OpPMY HAaCHIIBCTBA MOPIBHSAHHOI TSHKKOCTI. B ymoBax 30poitHOI
arpecii pp mporm YkpaiHum Taki Oii gacTo KIacH(]iKyIOTBCS SK BO€EHHI
3MOYMHM a00 HaBiTh O3HAKM TEHOIMIY, OCKUIBKM BOHHW CIIPSMOBaHi
Ha JEMOpAaTi3allif0 Ta 3HUIICHHS IICHTHYHOCTI rpymu. HaykoBii Haroso-
HIYIOTh HAa BAXIIUBOCTI MPUHIMIY «LEHTPOBAHOCTI Ha MOCTpaXKaa-
JIUX», 10 Tepeadadae KOHDIACHIIHHICTD, O€3MEeKy Ta HaJaHHs KOMILICKCHOT
JTIOTIOMOTH 0€3 0OMEXCHHS CTPOKIB TABHOCTI JUIS 37I0YHHY.

AXTH HacWIIbCTBa, BUYMHEHI Ha TepuUTOpii YKpaiHu, pilryye 3acymKy-
IOThCS CBITOBOIO Ta €BpoOIeicbkoro crinpHOoTOl. Tak, minepu OBCE
3BEpHYJIM yBary Ha HEOOXiIHOCTI MOCHJICHHS MDKHApPOJHUX 3yCHJIb Y TPO-
TUAIT TeHJEpHO 3YMOBJIEHOMY HACHJIBLCTBY, HAroJIOCHWJIM, IO HAaCHIBCTBO
3a O3HAKOIO CTaTi € HE TNBKU MOPYUIEHHSIM IIpaB JIOJUHHU, a H CEepHO3HOI0
3arpo30r0 3aranpHii Oe3memi. BoHW 3acyamnm He TINBKM BiACBKOBI i
B YKpaiHi, a i YHCICHHI BUNIAJIKH HACWIIBCTBA, 3 SKUMH TIOB's3aHA 3HEBara
JIO JIFOJICHKOI TiJTHOCTI, «BMCIIOBHJIM TJIMOOKE 3aHEIIOKOCHHS THM, IO KOH-
(ITIKT CrIpHsie 3pOCTAHHIO 3arpo3 sl KIHOK, SIKI OMMHSIOTHCS Y BPa3IUBUX
YMOBaXx, CTalOTh JKEPTBAMU BOEHHUX 3JIOYHMHIB 1 3a3HAIOTh JOBrOTPUBAITHX
(hi3MYHMX, ICUXOJIOTIYHUX 1 COLIANIBHUX HacHiaKiB» [7, ¢. 178].

Otmxe, y mepioJ BOEHHHMX il 1 30pOWHHMX KOH(MIIIKTIB ITOCHITIOIOTHCS
npoOiieMHu 3axHCTy IpaB JKIHOK. 3aroCTPIOIOTbCS IUTaHHS TI'eHJEpHOT
HEepIiBHOCTI, MiJBUIIYIOTbCS PH3MKHA HACWIBCTBA, MAaCOBO IIOPYLIYIOTHCS
HaliBa)XXJMBIlIl NpaBa XiHOK. B cBoro uepry, BiliHa TpaHC(OpMye pOIb
JKIHKM B CyCHibcTBi. JKiHKM IepecTaloTh CHPUIIMATHCh BHKIIOYHO SIK
00’eKTH 3aXUCTy (OKepTBH BIHHW») 1 CTalOTh AKTUBHUMH CyO’€KTaMu
000pOHH, BOJIOHTEPCTBA Ta JepXKaBHOTO ympaBimiHHA. KatamizaTopom
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peaJbHUX CYCHIJIBHUX 3MiH CIIyTyBajJo FOPHIMYHE 3aKpiIIeHHS PiBHOCTI
npaB y 30poiiHnx Cuinax YkpaiHu. Y4acTb KIHOK y O0HOBHX AisIX € OJHUM
i3 HaWsCKpaBIIMX MNPUKIALIB peatizalil NPUHLOWIY T'eHIEPHOI pPiBHOCTI
B GKCTpEeMAallbHUX yMOBax. [lompu mporpec, akTyaJbHUMH 3aJHIIAFOTHCS
MUTAHHS BJIOCKOHAJICHHS BIMCHKOBOI JIOTICTUKH MJIS JKIHOK, IOJOJAaHHS
«CKIITHOL CTeNi» y BIHCHKOBIH ie€papXii Ta MOCHIICHHS COIaIbHOTO 3aXUCTY
*KiHOK-BIIO, sKi HeCcyTh OCHOBHHU TsTap BHXOBaHHS MdiT€H Ta IOTIIALY
3a JITHIMH JIOABMH B YMOBaX KpH3W. 3aXHCT IpPaB XIHOK B YMOBax BiitHH
BUMAarae He JIMIIE JOTPHUMaHHS MIKHAPOJHUX HOPM, a i MOCHJIEHHS BiJIIO-
BiJTAJILHOCTI 32 BOEHHI 37104MHU. [{epkaBa MOBHHHA 3a0€3MEUUTH MEXaHI3MHU
peabiniTamil mocTpaxxaaanx Ta rapaHTyBaTH JKIHKaM MPaBo rojocy y MOBO-
€HHIN BinOynoBi. Po3yMiHHS ycCiX BHKIHMKIB Ta po3poOka e(peKTHBHHX
CTpaTteriii 3aXUCTy IpaB >KIHOK y BOEHHHX YMOBaX € KPHUTHYHO BaKIMBUM
3aBIaHHIM MDKHApOJHOTO IpaBa, T'yMaHiTapHOI JIOTOMOTH Ta 3a0e3neueHHs
MHPY Y CBITI.
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MPABOBA OCHOBA MMPOTHU/IIi TPO®ECIHHOMY
BUI'OPAHHIO ITPAINIBHUKIB HA POBOTI

Baxkapiok Jlronmuiia BacusiiBHa
O00KMOp 10pUOUYHUX HAYK, npoghecop,
npogecop xageopu npusamHo2o npasa IPUOUYHO20 axyibmemy,
Yepriseyvkuii Hayionanvruil yHisepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Yxpaina

[IpoTsiroM OCTaHHIX POKIB IHCTUTYT OXOPOHHM Mpalli 3a3HaB CYTTEBHX
3MiH. JlucranniiiHa npans, g poBisauis TpyIoBOI AisTIBHOCTI Ta MOB’I3aH1
3 OUM PU3UKH JUIS MEHTAIBHOTO 37I0pPOB’Sl 3MICTHJIM aKIEHT 3aXUCTy
3MOPOB’Sl TpaIliBHUKA Bix (i3WYHUX, XIMIYHHX, OIOJOTIYHMX Ta IHIIHX
HeOe3meyHnx (HaKkTopiB 0 TCHUXOEMOUIWHUX, MPODITAKTHKH CTpecy
Ha po0OTi Ta YCYHEHHI HOTO HACTIKIB.

IToBcrogHe BUKOPHCTaHHS MEPENOBUX TEXHOJOTIH CTaBUTh Ha MOPSIOK
JIEHHUN TUTaHHS (Pi3MIHOTO i MEHTAJIFHOTO 37I0POB’ S MIPAIiBHUKIB, O€3MeKH
mpari, 0 3HIKYETHCS BHACTIIOK BEIWKOI KOHKYPEHII Ha PHHKY Mpalli.
CyuacHa mpaiis, ornocepeakoBaHa iH(GOPMAIIIHUMH TEXHOJOTIIMH, Hada-
rato OLJbII CaMOCTIiHA 3a CBOIM XapaKTEpOM 3 TOYKH 30py TOTO, K caMe
BUKOHY€ThCsI poOoTa. B TO# ke uac npalriiBHUKH, 3aiHSTI Y BUKOHAHHI TaKol
npaii, MoTpeOyITh MOCHICHOTO 3aXHCTy. 3TiJHO JaHUX JOCIiIKEHHS,
sKe nmpoBeiH y 15 xpaiHax €Bponeiicbkuii GOHI MOIMNIIEHHS YMOB XUTTS
ta npani (nani — Eurofound) Ta MOII, «BHacnigok 30iblIeHHS poO0YOTO
HaBaHTaXeHHs, 41% NpaloYnx 3a J0MoMOrolo iH(GopMaliitHo-KOMYyHiKa-
IIIfHUX TEXHOJOTIM BiMYyBalOTh MIIBUIIEHUI cTpec B MOPIBHSAHHI 3 25%
MpaloYuX mo3a gomMom» [1].

SIK HaroJoOmIyIOTh EKCIEePTH 3 EKOHOMIYHHX 1 COWiadbHUX MPOTPaM,
«uupoBizamisa — e OJHAa 3 BH3HAYANBHUX TEHICHIIH PO3BUTKY JIOACHKOI
nuBimi3anmii, ska (opmye OUIbII IHKJIIO3MBHE CYCIUIBCTBO Ta Kpalli
MEXaHI3MU YIPaBIiHHS, PO3LIMPIOE JIOCTYI J0 OXOPOHH 3JI0pPOB’s, OCBITH
Ta 0AHKIBCBHKOT CIIPaBH, MiJBHIIYE SKICTh T OXOILICHHS JIePKaBHUX TOCIYT,
PO3IIUPIOE CHOCIO CHIBIpAIll JIFOJCH, a TaKOX A€ 3MOTY CKOPHCTATHCS
OlIBIIMM PO3MAITTSIM TOBapiB 3a HWXKYMMHU LiHaMu» [2]. Ta mompu psin
nepeBar IUQpoBi3alii, He ciig 3a0yBaTh MPO Te, MO IMO3UTHUBH, SKI
MOPO/KEHI HElo, HacaMIlepes MaloTh CIIYKUTH JofuHi-nipani. Tomy, mo-
nepiue, B yMoBax IuQpoBizallii 3acTOCyBaHHs TEXHOJIOTIH y cdepi HaliMaHOT
npaii Mae BigOyBaTHCh Ha OCHOBI JOTPUMAaHHS 1 TapaHTYBaHHS OCHOBOIIO-
JMOXKHUX TpaB JroauHU. [lo-mpyre, ominka mepeBar nugpoBizamii B chepi
HaliMaHOi TIpalli, HacamIiepel, Ma€ 3OIHCHIOBATUCS 3 TOYKH 30Dy
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BIZIMOBITHOCTI iHTE€pecaM NpaliBHUKA Ta PiBHS 330BOJIEHHS HOro norped ta
iHTepeciB. EQeKkTUBHMM IHCTpYMEHTOM BHpILIEHHS Li€l IpoOiieMH MOXKe
CTAaTH TICHA B3a€EMOiS JAEpXaBU Ta poOOTOAABLIB y cdepi MOKpamieHHs
yMOB Tpani, (opMyBaHHS Ta BIOCKOHAJICHHS IIPABOBOi OCHOBH 3aXHCTY
MIPALiBHUKIB BiJ] IICHXOCOIIAIEHUX (paKTOPIB.

MixnapongHa opraHi3amis mpami Ta BceecBiTHS oprasizamis OXOpPOHHU
3/I0pOB’S HArOJONIYBAJIM MPO HEOOXiTHICTH OIIHKH Ta KOHTPOIIO IICHXO-
comianpHUX (hakTopiB Ha pododomy micui me B 1984 pomi. Posrmsanaroun
3I0pOB’A AK CKIAQJAHYy METUKO-IeMOTpadiuyHy Ta COIiaJbHO-€KOHOMIdHY
kateropito, excrieptd BOO3 Bu3HAuMIM BHECOK Pi3HUX (hakTOpiB y HOro
¢dopmyBannsi. B Konsenuii MOIT Ne 155 «IIpo Oe3meky i ririeHy mpari
Ta BUpOOHMYe cepenoBuine» 1981 pOKy akKIEHTYeTbCS Ha BaKIMBOCTI
NICUXIYHOTO 3/10pOB’S TpamiBHUKa. 30kpema, B crarti 3 KonBenmil
BCTaHOBJICHO, IO «TEPMiH "310pOB'S" CTOCOBHO Mpalli O3HAYAE HE TUTBKU
BiJICYTHICTb XBOpOOW YW HEIYTH, BiH TaKOX YKIIOUae (i3W9HI W TCHXIYHI
€JIEMEHTH, SKi BIUIMBAIOTh HA 310pOB'S 1 Oe3MocepeIHBO CTOCYIOTHCS
Oesmexkn ¥ TirieHW mpami». 3a3HaueHEe BHW3HAYEHHSA, IO CYTi, CTAIO
(hyHIAMEHTOM UIS TOJANBIIO] po3poOKH HOPM MIOAO 3aXHCTY IpAIliBHHUKIB
Bil TICHXOCOWiaTbHMUX pHU3UKIB Ha pobOOTI AK Ha MDKHAPOIHOMY,
TaK i HAIIOHAJTFHUX PIBHSX.

OcCTaHHIMH POKaMH CIIOCTEPIra€ThCs TCH/CHIIIS 10 MOUIHUPEHHs mpode-
CIIIHOrO BUTOpaHHsl cepell MPaliBHHUKIB, SKE 1€ HA3UBAIOTh «IYMOIO
21 cromitTsy. B ykpaiHChbKHX peaisix CKIIaIHICTh B OpraHizaiiii yMoB mpaiii,
MOB’si3aHa 3 BIMHOIO, Ba)KKa CKOHOMIYHA CHTYyaIllis Ta IHII COIliaJIbHI
YMHHHUKK 1 OLTbIIE MiJCHITIOIOTh €MOIlIHEe Halpys>KeHHsS NMpaliBHUKIB Ta
NPOBOKYIOTh mpodeciiiHi crpecu. SIKIIO Ha MIANPUEMCTBAX HEMaE
npodinakTuky npodeciifHoro BUTOpaHHs, Iie HETaTHBHO BIUIMBA€E HE TUIBKU
Ha caMOoro NpaliBHUKA, a # Ha MepCoHall B HIJIOMY, 3HIXKYE ITPOTYKTUBHICTh
mpami. JlaHi HayKOBHX pO3BIIOK CBim4aTh Tpo Te, MmO mpodeciiiHe
BHTOPaHHS HeOe3MmeuHe, HacaMItepe]], U ICHXI9HOTO 3/I0POB s

[IprumHM Takoro CTaHy y TpPAIiBHUKIB MOXYTh OyTH pizHuMH. Cepen
HUX «HampykeHui rpadik podOTH, MiJBUIIEHE HABAHTAXKEHHSI, BIJICYTHICTh
gacy IS MEPernoYrHKy, ad0 CTPecH, 3yMOBJICHI IIOACHHUMH 000B’s3KaMu
(Hanpukiaa, CHUTKYBaHHS 31 CKIQJHMMHU KJII€EHTaMH, BiJNOBinanbHa abo
HeOe3neyna pobota). Takok eMOLIHO BUCHAXYIOTh BHYTPIIIHIH KOHQIIIKT,
OB’ s3aHUi 3 poOOTOIO (HANPUKIIAZ, HEMOXKJIMBICTh 30aJaHCyBaTH poOOTY
i ciM’ro, HEBIANOBIMHMH poOoumii Tpadik, HEMOXKIHMBICTH 3MUPUTHUCS
3 IHTEHCHBHUM HAaBaHTA)XEHHSM), HECIpaBeUIMBA CHCTEMa OIUIATH Iparli,
a00 HaBITH HEPO3yMIHHS CeHCY cBO€T poboTm» [3].

SIKIIo po3risAaTH CXWIBHICTE 10 NpodeciifiHOro BUrOpaHHs B KOHTEKCTI
TeHIePY, TO JKIHKH, HaBaHTaKEHI TOATKOBO JOMAIITHIM IMOOYyTOM # cimeii-
HUMH 000B’SI3KaMH, 9aCTO MOYYBAIOTHCSA (PI3UYHO BHCHAKEHUMH Ha POOOTI
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i OUTbII eMOLINHO NepeXUBAaIOTh BHUTOPAHHS, HDK YOJOBIKU. 30Kpema,
pesynbraru pociiukeHHs Eurofound «Gender Equality Index 2021: Healthy»
(«Iapexc renmepnoi piBHOcTi 2021: 3710pOB’s») HPOJEMOHCTPYBANH, IIO
(OKIHKH YacTillle, HDK YOJIOBIKH, CTPaKIAIOTH BiJ BUTOpaHHA B bBembrii,
Yexii, Himeuunni ta Hinepmangax. B iHmmx kpainax, Hampukiam, ABCTpii,
Oinnstaaii Ta C0oBeHii, CyTTEBOTO T€HAESPHOTO PO3PHBY, CXOXKE, HEMae» [4].

B Vkpaini mpamiBHHKH He 3aXWIICHI Ha 3aKOHOAABUOMY piBHI Bif
HACIIIAKiB, TOB’s13aHUX 31 cTpecoM Ha poborti. 3 1 ciuns 2027 poky Ykpaina
odimiitHo mepexoauts Ha MKX-11 BiamoBimHo no «OrmepamiifHoro IaHy
nepexoqy YkpaiHu Ha MiXHapoIHY CTaTUCTHYHY KiacH(ikaliro XBOpoO
Ta CHOPIJHEHHX IPOOJIEM OXOPOHH 3I0pPOB’Sl OIUHAJILATOTO IEPEryILy
Ha 2025-2026 pokm», 3aTtBeppkeHoro Hakazom MO3 Ne 703 Bin 23 kBiTHA
2025 poxky. MO3 Vkpainum pgae BHU3HAUEHHS TIOHATTS «mnpodeciiine
BUTOpaHHS» 1 Ha3WBae Horo mnpuyuHU: «l) HaaMipHE HaBaHTaKCHHS;
2) HediTKi 000B’S3KM; 3) MOHOTOHHICTD; 4) HEMIATPHMYIOUE CEpPEIOBHIIE;
5) HepiBHOBara MiX poOOTOI0 Ta ocobucTuM kuTTsAM» [5]. TIpodeciiine
BHTOPAHHS Ha poOOTi B HaIIil KpaiHi He BBAXKAETHCS XBOPOOOIO, BIIIOBIIHO
ftoro memae # y Ilepemiky mpodeciitanx 3axBoproBasb. «IIpote, BOHO MOXke
BBAKATHCS XBOpPOOOIO, SKIIO JIOAMHA BHACTIIOK HBHOTO HE B 3MO3i
NpaLioBaTH, ajlé OCHOBHMM JiarHO30M B LbOMY BHIIQJKy BCE OJHO Oyxe
OJIMH 13 MCUXIYHUX PO37aaiB (HANpUKIAL, CTaH ACMpecii, po3iaa aganTaiii,
CTpec-peaxilisi ToIo). Y TakOMy pa3i BUTOPaHHs MOXKE OyTH BU3HAYCHE SIK
JIOJIATKOBHMH JliarHo3, a aKkTHBHE JIKYBaHHs OyJe NMpH3HAueHe AJIsi OCHOB-
HOTro po3nany. JIikyBaHHS MigqOUPAEThCS IHIUBIIYATBbHO 1 MOXKE BKIJIFOYATH,
HalpHKIaJ, CTpec-MEHEDKMEHT, MEJIUKaMEHTO3HE JIIKyBaHHS a0o ICHXO-
Teparito» [S].

Cepen 3axoiB caMOAOIOMOTH U TPOQUIAKTHKH TPOodeciiHOro BHTO-
paHHS HA3MBAIOTh JOTpUMaHHS KoHienmii WOrk-life balance, npakTuku
eMOLiHHOI po3paaku # TypOoTu mpo cebe. Ane, Hacamrepesa, HeoOXiTHO
pearnizoByBaTH mporpamu rcuxocouiansaoi miarpumkn (gami-IICIT) nparis-
HUKIB Ha poOOTi Ha JIOKaJBFHOMY piBHI. 30KpeMa, Ha OCHOBI aHaJIizy moTped
nepcoHany poOOTOAABISIM MOTPIOHO PO3POOMTH Ta 3aTBEPIMTH MTUCEMOBY
nojituky oo IICII y BOe€HHWI 1 MICISABOEHHMH TIEpioH, 30KpeMa
i mpoginaktuky npodeciiiHoro Buropanss. OpieHTHPOM yisi poOOTOaBIIs
il yac MpUHUHATTS pimeHHs Ta peanizauii nporpamu I1CII npauiBHUKIB
Ha poOOYHUX MICISIX MArOTh cTaTu «MeTOAMYHI peKOMEHIALIl 11010 3ampo-
Ba/DKEHHS NICHXOCOLIAIbHOT MIATPUMKN Ha pOoOOYOMY MICIi», po3polieHi
Jlep>xaBHOIO ci1y>)k0010 YKpaiHU 3 MUTaHb Mparii.

Cepen 3axoniB npo¢inakTHku npodeciiiHoro BUropaHHs, siKi He MOTpe-
OyloTh JtoJaTkoBoro (hiHaHCYBaHHS 3 OOKy poOOTONaBLI, ajie TO3BOJIAIOTH
3HHU3UTH PiBEHb MPOQECIIHOTO BUTOPAHHS, B TOMY YHCITI i YHUKHYTH PU3UK
HOro HacTaHHs, MOXYTh BIIPOBAKYBATHCS, A€ L€ JO3BOJSE BUPOOHUYHMH
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IIPOLIEC, Mepexis] MPauiBHUKIB Ha THYYKHH PeXHUM poO0YOoro 4yacy, BCTAHOB-
JICHHSI JTOJaTKOBHX IIE€PEPB, MOHITOPHHI 00’eMy mpodeciiiHux 000B’sI3KiB
NepCOHally, BKJIIOYAIOYH OLIHKY PEaTiCTHYHOCTI iX BHKOHAHHS, ITyOJliuHe
BU3HAaHHSA C€(QEKTHBHOCTI Tpalli, Bif3HAYEHHS JOCSATHEHb Ta KBai(ikarii
NpaliBHHUKIB. 3aCTOCYBaHHS 3a3HAYCHUX 3aXOMIB CHPHATHME ITOKPALICHHIO
EMOLIIHOr0 CTaHy NPaliBHUKIB, iX MEHTAIFHOTO 370POB’S W TUM CaMHM
MOJKe 3ar00irTH cTpecy i mogaIspmomMy npodeciiitHoMy BUTOpaHHIO.

Tox momokum B YkpaiHi cdepa mpodeciiHOTO BHTOpaHHS Ha POOOTI
3HAXOJMTHCS 1032 MEKAMH LIEHTPAJi30BaHOTO IIPaBOBOTO PEryJIIOBaHHS, Ha
JIOKaJILHOMY PiBHI BJIACHUKH Oi3Hecy Ta poOOTO/ABIl MalOTh BXXHUBATH BCl
HEOOXITHUX 3aXO0/iB JUIs TOTO, IO NONEepeauTH mpodeciiiHe BUrOpaHHS, SIK
(hakrop mecrabinizamii COMiaTbHO-TPYJOBUX BiIHOCHH, SKHHA JICCTPYKTUBHO
BIUIMBA€E HE JIMIIe Oe3rocepeIHb0 Ha MpalliBHUKA, ajle i Ha BCIX yYacHHUKIB
TPYIOBHX BiTHOCHH.
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OBMEJKEHHSI CBOBO/IM CJIOBA B YMOBAX BOEHHOI'O
CTAHY: TPOBJEMH 3ABE3NEYEHHS JEMOKPATHYHUX
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CBoOozia ciloBa € OJHI€I0 3 OCHOBOIIOJIOXKHHUX 3acajl JEMOKPAaTHYHOTO
PO3BUTKY CYCIHIIbCTBA Ta BAXJIMBUM €JIEMEHTOM CHCTEMH T'apaHTYBaHHS
npaB i cBoOon mronuHH. BomHOWac B yMOBaX BOEHHOTO CTaHy, 30KpeMa
TIC)IS TTOYaTKy MOBHOMACIITaOHOI 30poifHOI arpecii pociiickkol ¢emepartii
npotu Ykpaian 24 motoro 2022 poky, MUTaHHS peamizalii Iboro Impasa
HaOyII0 0COOIMBOI CYCIITBHOT Ta IPABOBOI 3HAUYIIOCTI.

3a ymoB BiifHM iH(pOpPMamiIHHUI TPOCTIp CTAa€ HE JIHIIE CEPEIOBHUILEM
JUIS TIOIIWpPEHHS iHopMamii Ta BUpa)XXeHHS MOTIAIB, @ ¥ IHCTPYMEHTOM
BIUIMBY Ha TPOMAJICHKY CBiOMICTh, HaIllOHAJIBbHY Oe3leKky Ta 0O0OpOHO-
3IATHICTh JiepKaBu. [HGOpMAIiHUKA MPOCTIp MOXXE BUKOPHCTOBYBATHCS
BOPOTOM K MeXaHi3M MOUIMpeHHs Je3iHdopmallii, MaHIMmyJISITHBHHX
MOBIZIOMIICHb, MpOMaralay Ta iH(GOpMaliiftHO-IICUXO0JIOTIYHOTO BIUIMBY, IO
CTBOPIOE 3arpo3y MPaBOMOPSIIKY, CYCHUTbHIN CTaOlIBHOCTI Ta HAI[IOHANBHIN
ennocTi. OcobnMBO HEOE3NMEYHUM € MOMIMPEHHS HEeJOCTOBIpHOI iH(opMmarii
o0 mepediry O0OWOBHMX [iil, AiSJIBHOCTI OpraHiB JEpiKaBHOI BIaad YU
36poitnux Cnn YKpaiHH, OCKUIBKH II€ MOXE CIIPUYMHITH MaHi4HI HACTpol
cepen HaceJIeHHs, MiAPUBATH JOBIpY N0 AEpXKaBHUX iHCTUTYyHid. BoxHowac
ICHye pH3MK, IO Jep’kaBHa BiajJa, IOCHJIAIOYMUCh HA HEOOXiTHICTh
3a0e3neueHHsI HaIlloHATBHOT Oe31eKkH Ta 00poTHOH 3 Ie3iHpOpMaIIielo, MOXKe
BUKOPHCTOBYBAaTH MEXaHI3MH OOMEXEHHsI CBOOOIW CJOBa Il HAAMIPHOTO
KOHTPOJIIO Haja iH(GOpMAIiiHUM MPOCTOPOM ab0 OOMEKEHHS isUTbHOCTI
HEe3AIeKHUX Menia. Y TakMX yMOBax BHHHMKae HeOe3neka MOCHICHHS
LEH3YpH, 3MEHIICHHS PIBHS MPO30POCTi MiSJIBHOCTI OpraHiB JepikaBHOT
BJIaJH, IO MOXE HETaTWBHO I103HAYaTUCS Ha JEMOKPATHYHHX MpoIecax
y nepxasi. Kpim Toro, HaaMipHe BTpy4aHHs AepKaBH B iHQoOpMauiiHy
chepy MOXKe IPHU3BECTH JO MOPYIIEHHS IpaBa TIPOMajsH Ha JOCTYI
0 00’eKkTHBHOI Ta pi3HOCTOPOHHBOI iH(opmanii. Came TOMy npobiIema
BU3HAYCHHS MEX JIOIyCTUMOro OOMEKEeHHS CBOOOAM CIIOBa B yMOBax
BOEHHOTO CTaHy IOCTA€ SIK OAHA 3 KJIIOYOBHX Y KOHTEKCTI 3a0e3nedyeHHs
OamaHcy MK IEMOKpaTHYHHMH I[IHHOCTSIMH, MPaBaMU JIIOJUHHA Ta MOTpE-
Oamu iH(poOpMariitHOI Oe3reky Aep)kaBU. BakIMBHM acleKTOM y IBOMY
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KOHTEKCTI € JIOTPUMaHHS NPHUHIMITY MPONOPLIHHOCTI, BIJIIOBIIHO 110 SIKOTO
Oynb-siKi OOME)XEHHsI IpaB JIIOAWHM TMOBHHHI OyTH 3aKOHHMMH, OOIDYyH-
TOBaHMMH, THMYAaCOBUMH Ta HeoOXimHWMH. Jlumre 3a yMoBH 30epexeHHs
OamaHcy MOMXJIHMBO 3a0€3MeUuTH ePEeKTHBHY MPOTHIIIO iH(OpMAIiitHIM
3arposam 0e3 nopymeHHs (GyHIaMEHTaIbHNX AEMOKPATHIHUX CTaHIAPTIB.

Hacammnepen ciix 3a3Ha4nTH, 10 MPaBO HA CBOOOAY CIIOBA € CKJIAI0BOIO
IMIAPIIOTO TIpaBa Ha CBOOOJY BHPAXEHHA MOINALIB, SKE HAIEXKHUTh
o GyHAaMEHTANBHHUX MpaB JMIOAWHUA. B YkpaiHi 1e mpaBo rapaHTyeTbCA
Koncturynieto Ykpainu, 30kpema ctartsmu 34, 36 ta 56, a Takox 3aKpir-
JIFOETHCSL y HU3II MIXKHAPOIHO-TIPABOBHX aKTiB, cepex skux crarts 10 €Bpo-
NeichKoi KOHBEHIIT PO 3aXHCT MpaB JIIOJAWHKU i OCHOBOIOJIOKHHX CBOOOI
Ta cTarTs 19 MiXHapOIHOTO MaKTy MPO TPOMAJSHCBHKI 1 IMOJITHYHI IpaBa
1966 poky. BoaHouac MiKHApOIHO-TIPABOBI CTaHAApTH IependavyaroTh
MOXJIUBICTE OOMEXEHHsI CBOOOIM BHPa)KeHHS HOTJLIIIB y BHIIAJKaX, KOIU
e € HeOOXiTHUM I 3a0€3MeUCHHS] HAIllOHABFHOI Oe3MeKH, TPOMaChKOT0O
MOPSAKY, TEPUTOPIANbHOI MUTICHOCTI JEp’KaBH, 3aXUCTy IpaB i CBOOOI
iHmMAX 0cib abo 3armobiraHHs MOMMPEHHIO 1H(OPMAIIil, IO MOKE CTAHOBHUTH
cycniutpHy HeOesmeky. OmHak Taki 0OMEXEHHS HE MOXYTh OyTH JOBiJb-
HAMH Ta TIOBHHHI BIiANOBiZaTH UITKO BU3HAYEHUM JE€MOKPATHIHUM
kpurepisim. Ha mymxy B. TlankpaToBoi, oOMexxeHHs CBOOOAN CIIOBa MalOTh
BINOBIJaTH [BOM OCHOBHHM YMOBaM: MNPHHIHUIY MPOMOPIHHHOCTI Ta
NPUHLIUIY BiAnoBinHOCTi. [IpUHIMO NPOMOPLIHHOCTI MONSTaE y TOMY,
0 OOMEKCHHS HE MMOBHMHHI MEPEBHUILYBATH MEXK, HCOOXITHHX IJIS JOCST-
HEHHS JIETITUMHOT METH, a BTPYYaHHs JEp)KaBH y MpaBo Ha cBOOOJY cioBa
Mae OyTH MiHiMaibHO HeoOXximuuMm. [IpuHIMD BixnoBigHOCTI mepenbauae,
0 Taki OOMEXEHHs IOBHHHI 3aCTOCOBYBAaTHCS BHUKIJIIOYHO B iHTEpecax
IIMPOKOi TPOMAJICHKOCTI, OyTH OOTPYHTOBAaHUMH CyCIUIBHOIO HEOOXiTHICTIO
Ta CIIPIMOBAaHMMH Ha 3aXUCT IPaB i cBOOO/I JIFOIMHH, HAI[IOHAJILHOT Oe31eKn
Y IEMOKPATUYHOTO JIaay Aep:xkasH [1, c. 84].

BapTto 3a3HaunmTH, moO OOMEXEHHS TpaB i CBOOOA IIOAWHUA HAaBITh
B YMOBax BiffHM BHMArae€ BiJl Aep>KaBHU HAJIC)KHOTO OOTPYHTYBaHHS, TOTPH-
MauHs KoHcTuTymii Ta BpaxyBaHHS MIKHApOIHUX CTaHOAPTIB, a OyIb-sKi
oOMe)XeHHSI KOHBEHIIHMX a0o mepemdadeHNX HOPMaMH MiXKXKHApPOIHOTO
MpaBa MpaB MalOTh BCTaHOBIOBATHUCS 3akoHOM [2, c. 32]. ToOTo B ymoBax
BOEHHOTO CTaHy IpaBO Ha CBOOOIy CJIOBa HE BTpAda€ CBOTO 3HAYCHHS,
OIHAK MEXaHI3MH HOro peamizamii 3a3HAIOTh IEBHUX TpaHCGhOPMAIIii.
Jlep>xaBa MOXKe 3aIpOBaKyBaTH JOJATKOBI OOMEXKEHHS OO0 HOIIUPEHHS
iH(opMallii, sika MOXKE 3aBJIaTH KO 000POHO3AATHOCTI KpaiHu abo OyTu
BUKOPHCTAHOIO BOPOTOM y Mexxax iH(opmauiiHo1 BIHHH.

€BpONEHChKI JEMOKpPATHYHI CTaHAApPTH IependavyaloTh, IO HAaBiTh
B YMOBax KpH30BHUX CHTyalill JepkaBa HE MOXKE IOBHICTIO YCYHYTH
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IUTIOPAJIi3M JYMOK a00 BCTQHOBHTH TOTaIbHY LeH3ypy. IIporunis iHdop-
MAaIiifHIM MAaHIIyJIANIIM TOBHHHA 3MIMCHIOBATHCS MUITXOM ITiIBHIICHHS
PiBHS MeJliarpaMOTHOCTI HAaCeJIeHHSI, IiATPUMKH HE3aJIe)KHOT J)KyPHATICTHKH,
PO3BUTKY KpPHUTHYHOI'O MHCIECHHS Ta 3a0e3medeHHs Mpo3opocTi iH(op-
MaIliifHO1 moMiTHKY AepkaBu. CaMe Taki MEXaHi3MH BBa)KaIOTHCS HAHOIIbII
e(eKTUBHIMH Y IEMOKPATHIYHOMY CYCITLTBCTBI, OCKUTBKH BOHH CIIPSIMOBAaHI
He Ha OOMEe)KeHHsI CBOOOIM CIIOBa, a Ha (hOpMYyBaHHS CTIHKOCTI CyCITLTbCTBA
o ne3indopmMartii, mpomarasay Ta iHIMX iHGOpMAaIifHUX 3arpos [3, c. 23].
BopHouac nutaHHS eQEeKTHBHOCTI 3a3HAUYEHHUX 3aXOIiB B yMOBaX CydacHOi
arpecuBHOi BIfHM € JOBOJI AMCKyCiifHHM. 30Kpema, MiIBUIIEHHS PpiBHS
MeiarpaMOTHOCTI HacelIeHHs CJiJi PO3MIAJaTH pajlle SK JOBIOCTPOKOBUI
CTpaTeriyHuil HalpsiM PO3BUTKY CYCIIIBCTBA, PE3yJIbTATH peatizailil ssKoro
MPOSIBIISIFOTHCSL MTOCTYNOBO Ta MOTPEOYIOTh 3HayHOro 4acy. Hartomicte B
yMOBax BOEHHOTO CTaHy JepkaBa 3MyIIeHa pearyBaTH Ha iH(popMaliiiHi
3arpo3u OIEPaTHUBHO, 3aCTOCOBYIOYM OUTBII IIBHIKI Ta Ji€BI MEXaHi3MHU
3aXHCTy 1H(OPMALIITHOTO POCTOPY. Y TaKUX yMOBaX 0COOJIMBOTO 3HAYCHHS
HaOyBae HEOOXiMHICTh 3a0€3MeUeHHS OAIaHCy MiXK €(EKTHBHOIO MPOTHIIEI0
nesingopmamii Ta JOTPUMAaHHSIM (QYHZAMEHTATBHUX JEMOKPAaTHYHUX
TIPUHITAIIIB.

Tak, y cy4acHMX yMoBax OcOOJHMBOI akTyalbHOCTI HaOyBae THTaHHS
MPAaBOBOTO PETYJIIOBAaHHSA MiSUITBHOCTI COIIaIbHUX MEPeX, MEeCeHIKepiB
Ta iHmWMX EQpoBUX MmIatdopM, sKi CTaNW OJHUM i3 TOJOBHHUX JKEpe
oTpuMaHHsi Ta nolupeHHs iHdopmanii. [ToBHOMaciiTabHa BiitHa mpoze-
MOHCTpyBaJia, 10 Takuii wudpoBuil iHGopMaliiHUi m[pOCTIp MOXKe
BUKOPHCTOBYBATHCS HE JMIIE SIK €(EKTUBHUH IHCTPYMEHT iH(pOpMAIiiHO-
TICHXOJIOTIYHOTO BIUIMBY, MOUIMPEHHs JAe3iH(opMallii, KoopauHalii mnpo-
MaraHJuCTChbKUX KammaHii. OcoOnuBy poiib y I[bOMY IpPOIECi BilirpatoTh
aHoHiMHI Telegram-kanann Ta iHmI MIaThOpMHU, MEXaHI3MH (YHKIIOHY-
BaHHA SKHX 4YacTO B3aJMIIAIOTHCS HENPO30PHMH SIK ISl CYCIIIBCTBA,
Tak 1 s gepxkasu. IIpu mpomy, oxpemi Telegram-kaHanu HaBiTh aKTHBHO
PEKJIaMyIOTh MO>KJIMBICTB PO3MIIIEHHS 3aMOBHUX HOBHH JISI IXHBOI ayu-
TOpii HA KOMEPHIHHMUX yMOBaX, IO ampiopi CTaBUTh MiJl MUTaHHS JOCTO-
BipHICTH OyAb-SKAX HOBHH, SIKi OyITH TaM po3MiIIeHi.

VY 3B’3Ky 3 IMM 3HauyHMH CYCHUIbHUI pe3oHaHc BUKIMKaB IIpoekt
3aKoHy PO BHECEHHS 3MiH JI0 JICIKHUX 3aKOHIB YKpaTHHU 111010 PeryIIOBaHHS
JUSUTBHOCTI  TUIaTGOpM  CHUIBHOTO JOCTymy a0 iHdopmarii, uepe3 ski
MOLIUPIOEThC MacoBa iH(opmartiss Ne 11115 Big 25.03.2024 (Oinbm
Bigomuii y 3MI sk 3akoHonpoekT Ne 11115 npo pery:nroBaHHS MeCEHIKEPIB
ta Telegram), sikuii mnependavyae MOIIMBICTH 3aCTOCYBaHHS INTpaHUX
CaHKILiH, OOMEXEeHHsI JOCTyIly abo HaBiTh OJIOKYBaHHS pecypciB y pasi
MOPYIICHHSI BUMOT 3aKOHO/ABCTBA, 30KpeMa MIONO0 MPO30pPOCTi CTPYKTYypH
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BJIACHOCTI, CHIBIpalli 3 AEp)KaBHUMH OpraHaM{ Ta MPOTHIIl IOIIMPEHHIO
nesindopmanii. Xoya Horo Meror € rapMoHi3allis ykpaiHChKOTro iH(Op-
MAIlIIfHOTO TPOCTOPY 3 €BpONechkuM AKTOM 1po mudposi mocayru (DSA)
HOTO peansbHOI0 METOI0 € PO3KPUTH CTPYKTYpH BIACHOCTI Ta JyKeperna
(inancyBaHHs aHOHIMHUX Telegram-kaHalliB Ta IHIIUX PECYypCiB Y MECEH-
JKepax.

IHimiaTopu 3aKOHOJABUMX 3MiH apryMEHTYIOTH iX HEOOXimHICTIO 3a0e3-
medeHHs iH(opMariiiHoi Oe3mekn aep)kaBM B yMOBax TiOpWAHOI BifHH
Ta 3aXUCTy CYCIIJIbCTBA BiJl BOPO’KOI MPOMAraHay, sika aKTUBHO IOLIMPIO-
eTbcsi uepe3 nu¢poBi miathpopmu. Ha QyMKy NpUXWIBHHKIB MOCHIICHHS
JIEPYKABHOTO PEryJIFOBaHHS, HCKOHTPOJIbOBaHE (DYHKI[IOHYBAaHHS COLIATBHUX
MEpeX 1 MeceH/KepIiB CTBOPIOE 3HAYHI PU3HMKH /ISl HalllOHANBHOI Oe3MeKH,
OCKIJIbKM 4Yepe3 HHX MOXKYTh IOIIUPIOBATHCS (DEHKOBI ITOBIIOMIICHHS,
MaHIMyJIATHBHI HapaTHBH, 3aKIUKU IO JIECTa0LTi3amii CUTYyaIlil B JepiKaBi
a6o iHdopmarris, o Moxe OyTH BUKOPHUCTaHA IMPOTUBHUKOM y BiCHKOBHX
nisx [4].

BopHodac KpUTHKH TOMIOHUX 3aKOHOIAaBYNX IHIIIATHB 3BEPTAIOTH YBary
Ha PHU3WKMA HAAMIPHOTO BTPYYaHHS JIepkaBH y cdepy cBOOOIH CIIOBa.
30KkpeMa, iCHYIOTh MOOOIOBAaHHS, IO HEUiTKi abo HaATo IIMPOKi (opmy-
JIOBaHHS y 3aKOHOMPOEKTI MOXYTh CTaTH IiICTaBOIO AJs BHOIPKOBOTO
3aCTOCYBaHHS IEpen0adeHNX HUM OOMEXKEHb, MOCHIICHHS KOHTPOJIO Hal
iH(OpPMAIIITHUM IIPOCTOPOM.

[Mpu upoMy, y HayKOBOMY CEpE/IOBHMIII IAaBHO HArOJOIIYETHCS yBara
Ha HEOOXIJHOCTI YITKOro HOPMAaTHUBHO-NIPABOBOTO BH3HAUEHHS KPUTEPIiB
JIONTYCTUMOTO OOMEKEeHHSI CBOOOAM CJIOBa B YMOBAaX BOEHHOTO CTaHy.
BifcyTHICTh KOHKPETHHX MEX 1 NPaBOBUX TapaHTIH MOXXe NPU3BOJUTH
JI0 BHOIPKOBOTO 3acTOCYBaHHS 3aKOHOAABCTBA, CTBOPIOBATH IIPABOBY
HEBM3HAYEHICTH JUIS )KypHAJIICTIB, Me/lia Ta BIaCHE KOPHCTYBadiB IU(YPOBUX
wiatgopM, a TaKOoX MiJBUIIYBATH pU3HK 3JOBXKHWBAHHSA BIaJHUMHU
MOBHOBa)XKEHHAMHU [5, c. 448]. Came TOMy BaKJIMBUM 3aBIaHHSIM € BHPOO-
JICHHSI TaKMX MEXaHi3MiB PEryiioBaHHA IH(GOPMAIIHHOTO HPOCTOpY, SIKi,
3 OJHOTO OOKy, MO3BONATHMYTH €(PEKTUBHO MNPOTHIIATH Je3iHdopmarii
Ta iHQOPMALIHIM 3arpo3aMm, a 3 1HIIOTO He MOPYIIYIOTh MpaBa Ha JTOCTYTI
Io iHopMarii Ta IIropaTi3My TyMOK.

TakuM 49MHOM, B yMOBaX BOEHHOTO CTaHy CBOOOZAA CIIOBA 3AIWIIAETHCS
OJHUM 13 (pyHIAMEHTAIBPHUX TIPaB JIIOAMHH, peasti3allis SKOro MOoXe 3a3Ha-
BaTd OOMEKEHb 3aJUlsl 3aXUCTy HAllOHAIBHOI Oe3neku Ta iHdopMmarliifHoro
npocTopy nepkau. [ToBHOMacHITabHa BiiiHAa IPOAEMOHCTPYBaia, 1o iHpop-
Mallisl 37aTHa OyTH HE JIIIIe IHCTPYMEHTOM KOMYHIKaIlil, a it 30po€ro, BaroMum
3ac000M BEZICHHS BilfHH, MOIIMPEHHS NponaraHay ta aesingopmarii. BogHouac
HaBITh y KPU30BHX YMOBax JiepkaBa ITOBUHHA 3a0e€3I1euyBaTH IPONOPLIHHICTh
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O0OMEKEeHb Ta HE JIOIyCKaTH BCTAHOBJIEHHS HAaMIpPHOTO KOHTPOJIIO Haj Mexia.
EdexruBna nporunis nesindopmarii Mae MoeqHyBaTH IPaBOBI MEXaHI3MH Ta
MIATPUMKY HE3aJIeXHOI KypHasticTHKy. JInine 3a yMoBH 30epexeHHs OanaHcy
MDK CBOOOIOIO CIIOBa Ta iH(OPMAIIHHOI OE3IEeKOI0 MOKIMBO 3a0e3MeUNTH
(hyHKITIOHYyBaHHS IEMOKPATHYHOTO CYCITUIECTBA B YMOBAX BilfHU.
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Contemporary wartime challenges significantly transform the educa-
tional landscape of Ukraine, particularly the system of training cadets
in military and law enforcement educational institutions. The conditions
of martial law entail heightened requirements for the professional
competence of future specialists in the security and defense sector, while
simultaneously emphasizing the necessity of strict adherence to human
rights and the norms of international humanitarian law [5].

In this context, professionally oriented foreign language instruction
acquires a qualitatively new significance. It extends beyond traditional
language training and emerges as an important factor in shaping legal
culture, ethical thinking, and the ability to act in accordance with inter-
national standards [6].

The issue of ensuring human rights in wartime conditions has become
a subject of active scholarly reflection in both national and international
discourse. According to the provisions of national legislation, in particular
the Constitution of Ukraine, the state has the right to restrict certain rights
and freedoms under martial law [1; 2]. At the same time, such restrictions
must comply with the principles of legality, necessity, and proportionality,
which are fundamental to the rule of law [5].

Alongside this, there exists a set of inalienable rights that are not subject
to restriction even under states of emergency [1]. Such a legal framework
establishes a complex balance between ensuring national security and
upholding humanistic values. Awareness of this balance constitutes an
essential component of the professional training of future military personnel
and law enforcement officers.

In this regard, cadet training should be comprehensive in nature,
integrating tactical, technical, and legal components. Of particular impor-
tance is the ability to make decisions under conditions of uncertainty while
complying with national legislation [3] and the requirements of the legal
regime of martial law introduced by the Decree of the President of Ukraine
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[4]. At the same time, it is essential to develop the ability to rapidly assess
legal situations arising in the course of official duties, particularly under
conditions of time constraints, information scarcity, and heightened risk
levels. Such training presupposes not only the acquisition of normative legal
acts but also the development of skills for their practical application
in a dynamic operational environment.

Foreign language education serves as an important tool for shaping
cadets’ legal awareness. The integration of human rights issues into the
content of foreign language instruction creates prerequisites for a deeper
understanding of international human rights standards. In particular,
this involves the study of such categories as the prohibition of torture,
the right to life, and the right to a fair trial, which are universal in nature and
are recognized by the international community as absolute rights. The use
of authentic materials, including international legal instruments, analytical
reports, and public speeches by representatives of state institutions,
contributes to the formation of a comprehensive understanding of contem-
porary approaches to human rights protection, as well as to an awareness
of the mechanisms for their implementation in conditions of armed conflict.

At the same time, foreign language training provides access to materials
of international organizations such as the United Nations and the Council
of Europe, enabling cadets to become familiar with the practices of imple-
menting human rights standards in different countries. This contributes to
the development of intercultural competence, which is a necessary condition
for effective professional activity in the context of international cooperation.
Furthermore, proficiency in a foreign language expands opportunities
for participation in joint training sessions, exercises, and peacekeeping
operations, where the ability to communicate clearly and accurately
in a multinational environment is of particular importance.

Of particular relevance is the development of critical thinking in the
process of foreign language learning. Cadets acquire skills in analyzing
information, identifying manipulative influences, and forming a well-
grounded position on complex legal and ethical issues, which is extremely
important in the context of information warfare [6]. In this regard, the use of
discussion-based methods, debates, case study analysis, and situational tasks
in a foreign language is appropriate, as it enables the integration of language
training with the development of analytical abilities.

Thus, professionally oriented foreign language instruction for cadets
functions not only as a supplementary component of the educational process
but also as an essential element in the development of their professional
competence. It ensures the integration of legal knowledge, communicative
skills, and ethical orientations, which are necessary for the effective
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performance of official duties in the context of wartime challenges and for
adherence to human rights standards.
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BAJIAHC BE3IIEKU TA ITPAB JIIOIUHU
B YMOBAX BOEHHOI'O CTAHY

I'onuapenko Oxkcana I'puropisna
O00KMOp eKOHOMIYHUX HAYK, npogecop,
npogecop xageopu ymanHimaprHux OUCYun.in,
Ienimenyiapna axademis Yxpainu
M. Yepnieis, Yxpaina

B ymoBax 3anpoBamkeHHST B YKpaiHi IIpaBOBOTO PEXHUMY BOEHHOTO
CTaHy CYTTE€BO 3POCTAa€ pOIb KPHUMIiHAIBHOI FOCTHINI SK IHCTPYMEHTY
3a0e3neueHHs] HAI[lOHANBHOI Oe3MeKH, MpPaBOMOPSIKY Ta CTaOlLIBHOCTI
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Jiep>kaBu. 30poiiHa arpecist 3yMOBIIIOE HEOOXIZHICTh ONEpaTHBHOTO peary-
BaHHS Ha HOBI BUKJIMKH, 30KpeMa pO3CIiIyBaHHS BOEHHUX 3JIOYMHIB,
NpOTUAII0 KosabopauiiHii AisIBHOCTI Ta IHIIUM KPUMIHAJIBHUM IpPaBO-
MOPYIICHHSM, III0 CTAHOBIIATH 3arpo3y AepXKaBHill Oe3meri.

HesBakaroun Ha Te, mo B Koncrurynii YkpaiHu «KOHCTUTYILIHHI ITpaBa
i cBOOOIM IIOOWHM 1 TPOMAISHWHA HE MOXYTb OyTH OOMexeHi...» [l],
B YMOBaX BOEHHOTO CTaHy PO3LIMPEHHS IMTOBHOBAXEHb IPABOOXOPOHHHUX
OpraHiB Ta 3aIpPOBAHKEHHS CIICUIANbHUX IMPOIECYaIbHUX MEXaHi3MiB MO-
KyTh 00’€KTHBHO CYIPOBOKYBATHCS TMEBHIUMH OOMEXEHHSIMH OKPEMHUX
npaB i cBOOOJ JIOMUHU. Y I[bOMY KOHTEKCTI OCOOJMBOI aKTyaJIbHOCTI Ha-
OyBae mpobOiema 3a0e3medyeHHs OajgaHCy MK MOTpedaMu HallioHaIbHOI
Oe3rexku Ta HEOOXITHICTIO HEYXMJIBHOTO NOTPUMAaHHS (yHIaMEHTAIbHHX
npaB JIIOAWHM, rapaHToBaHuX KoHcTHTyHi€ro YKpaiHM Ta MiKHApOIHO-
MpaBOBUMH akTamMu. HarioHanbHa Oe3lieka € OJHIEI0 3 KIFYOBHX (BYHKIIH
JIepKaBH, IO Iepeadadac 3aXuCT CYyBEPEHITETY, TEPUTOPIAbHOI MITTICHOCTI,
KOHCTHTYLIHHOTO Jagy Ta IHIINX >KUTTEBO BaKIMBUX IHTEPECIB Nep)KaBU
1 cycmiibpcTBa. B yMOBax BOEHHOTO cTaHy ii 3HAYEHHS 3pOCTAE, IO 3YMOB-
JII0€ PO3MHKPEHHS iHCTPYMEHTIB JIep>KaBHOTO BIUIHBY, 30KpeMa y cdepi Kpu-
MIHQJIBHOT FOCTHIIIT.

Bognodac mpaBa i cBoOomM MOAWMHKA € 0a30BOIO I[IHHICTIO JEMOKpa-
TUYHOTO CYCIIIBCTBA Ta rapaHTyloThcs KoHcTuTylieo YkpaiHu, KpuMi-
HaAJIbHUM TPOIECyalbHUM 3aKOHOJABCTBOM 1 MIXXHapOIHHMH IPaBOBHMH
aKkTamMu. Y KpUMIHAIBHOMY TpOLIECI BOHH PEai3ylOThCS Yepe3 CUCTEMY
MpOLECYIbHUX TapaHTii, 30KpeMa NpaBoO Ha CHPABEIUIMBUHA Cy/, PE3yMII-
1[I0 HEBMHYBATOCTI, IIPaBO HA 3aXKCT i 3a00pOHY KaTyBaHb, LI0 BU3HAUYCHO
cT. 6 €Bponelicbkoi KOHBEHIIT 3 mpaB mroauHu [2]. Bapro miakpeciutu
KJIFOUOBMH TpHHIMI, IO 3a0e3Mnedye y3ro/PKEHHS I1HTEpeciB Jep)KaBu
Ta 0cOOH, Ile MPHHIMI BEPXOBEHCTBA MpaBa. Moro peanisaris mepenbavae,
mo Oynb-sSKi OOMEKEHHS MpaB JIFOJUHH MAOTh OYTH 3aKOHHUMH, HEO0-
XiTHAMU Ta OOTPYHTOBaHWMH, i HABITh B yMOBaX BOEHHOTO CTaHy JepiKaBa
HE MOXeE BIJICTYTIaTH BiJI OCHOBOIIOJIO)KHUX TapaHTil, 32 BUHATKOM BHITQ -
KiB, IPAMO TiepedadeHix MKHAPOTHUMH IPAaBOBUMHU HOpMamH [ 3, ¢. 393].

3anpoBa/KeHHsT BOEHHOT'O CTaHy 3YMOBHJIO ICTOTHI 3MiHH y (YHKIIIO-
HYBaHHI CHUCTEMH KpPHUMIHANBHOI IOCTHIII, CIPSMOBaHI Ha 3a0e3neyeHHs
OIIEPaTHBHOIO pearyBaHHS Ha KPHUMiHAJIBHI MPaBOMOPYIIEHHS, IIOB’s3aHi
3 BOEHHOIO arpeci€ro, a TaKkoX MiJIBHLICHHS €(EeKTHUBHOCTI AisIIBHOCTI
MPaBOOXOPOHHKMX Opra”iB i cyniB. BiamoBimuo mo cr. 15 €Bponeiicbkoi
KOHBEHIIIT 3 IpaB JIIOAWHY, Y Nepiof BiiHU a00 iHIIOT cycHibHOT HeOe3rneKu
Jiep>kaBa Ma€ MpaBo BXKHMBATH 3aXOJIiB, IO BiJICTYIAIOTh Bijx i 3000B’s13aHb,
JIMIIE TI€I0 MIpOI0, KOO IOT'0 BUMArae rocTpoTa curyarii [2].

Jo KII090BHX OCOONMBOCTEH (YHKIIOHYBaHHS KPHUMIHAJIBHOI FOCTHUIIII
y IMX YMOBax HaJIeXaTh: 3allPOBA/DKEHHS CHELIAIbHUX MPOLECyaTbHUX
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MEXaHi3MIB 1 CIIPOLIEHHS OKPEMHUX MpOLEAYyp KPUMIHAJIBHOTO IIPOBaJ-
JKEHHSI; PO3LIMPEHHS] MOXIIMBOCTEH NOCYIOBOTO PO3CITiAYBaHHS B yMOBax
00MEKEeHOT0 JOCTYITy 10 OKPEMHX TEPUTOPiH; aKTUBHE 3aCTOCYBaHHS JHC-
TaHIIIHHIX (HOpPM TIPOIECYANBEHOI B3a€MO/Ii1; KOPUTYBAHHS CTPOKIB 1 IOPSI-
Ky 3IifICHEHHs MpoLecyalbHHUX Iiif; a TaKoX PO3LIUPEHHS ITOBHOBAXECHB
OpraHiB JOCYIOBOTO PO3CIIilyBaHHS Ta MPOKYpaTypH.

3a3Hadeni Tpancdopmariii, xoda i 3yMOBIIEHI 00’ €KTUBHUMH ITOTpeOaMu
0e3neKn, CYNpOBOMXKYIOTBCS THUMYACOBHM OOMEXKEHHSAM OKPEMHX IIpaB
i cBOOOA JNIOMWHM, 30KpeMa IpaBa Ha MPHUBATHICTh, CBOOOAY IMEpecyBaHHS
Ta OKPEeMHUX IPOLECYAIbHUX TapaHTid, IO aKTyalli3ye HEeOOXIIHICTh MOCH-
JICHOTO KOHTPOJIIO 33 IOTPUMAHHSM MPUHINIY 3aKOHHOCTI.

JocsrHeHHs GanaHcy MK TOTpebamMM HaliOHaNBHOI Oe3reku Ta 3a0e3-
MEYSHHSIM TpaB JIIOJAWHM € CKJIQJHUM, ajle HEOOXiTHUM 3aBJaHHAM
[4, c. 290]. 3 omgHOrO OOKY, NEepkaBa 00’€KTHBHO 3MYILIEHA PO3MIMPIOBATH
MOBHOBA)XCHHSI NPaBOOXOPOHHUX OpPTraHiB 1 3ampoBapKyBaTH CIIeHialIbHi
NpOLEIYPH, 3 IHIIOr0 — TaKi 3aX0JM HE MOBUHHI MPU3BOAUTH 10 HAAMIPHOTO
OOME)XEHHSI TpaB JIIOAWHHM Ta TOPYLNICHHs 3acall CHPaBEIIMBOTO CYHO-
YUHCTBA. 3 METOI0 3a0e3nedeHHs «0ajancy» AOIUIBHUM €: yI0CKOHAJICHHS
KPUMIHAJIBHOTO TIPOLIECYaJbHOI0 3aKOHOJABCTBA 3 YpaxXyBaHHSAM YyMOB
BOEHHOTO CTaHy Ta MDKHAPOJHHMX CTAaHIAPTIiB; IMOCHJICHHS CYIOBOTO KOH-
TPOJIIO 3a JSUTBHICTIO OPraHiB JIOCYJIOBOTO PO3CIiyBaHHsI, rapaHTyBaHHS
peasbHOrO JOCTYIY J0 NPaBOBOI JOMOMOTH; HaleXHa MiArOTOBKA MpalliB-
HUKIB ITPaBOOXOPOHHUX OpTaHiB y cdepl MmpaB JIIOJUHHU; & TaKOXK PO3LIH-
PEHHS BUKOPUCTaHHS IIU(POBUX TEXHOJIOTIH 13 OTHOYaCHUM 3a0e3MeueHHIM
MPOLIECYIbHUX T'apaHTiil.

OTKe, HaBiTh B YMOBaxX BOEHHOTO CTaHy NPIOPUTETOM JisUIBHOCTI Jiep-
JKaBM Mae€ 3aJIMIIaTHCS JIOJUHA, 1i mpaBa Ta cBOOOIM, a 3a0e3NeueHHS
HaliOHAIBHOI 0e3MEeKN MOBUHHO 3IICHIOBATHCS BUKIIIOYHO B MEXaxX IPHH-
LUy BEPXOBEHCTBA Mpasa [5, ¢. 123].
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IPUMMAIOYI TPOMA/IA SIK IIPOCTIP PEAJIIBAIILL ITIPAB
I CBOBOJA BHYTPIIIIHBO NEPEMIINNEHUX OCIB

I'pexya-KoBaauk Terana AnarostiiBHa
KaHouoam 1opuou4Hux Hayx,
doyenm xkagedpu meopii npasa ma npag 1OOUHU
Yepuiseyvkuii HayionanbHuil ynieepcumem imeni FOpisa @edvkosuya
M. Yepnisyi, Ykpaina

Ocran’ok Mapis Bacuiisaa
KaHouoam 1opuoudHUx Hayx,
cy00s Apemuancoroco micvko2o cyoy leano-@pankisecvkoi obnacmi
M. Apemue, Yrpaina

MacoBe BHYTpIIIHE MEPEMIIICHHS, MO0 OCOOJMBO MOCWIMIOCSA MiCs
MOBHOMAacHITaOHOro BTOprHeHHs 2022 p., cTano He JHIIe T'yMaHITapHUM,
a W JIOBrOCTPOKOBHM COILiaJIbHO-€KOHOMIYHUM BHUKJIMKOM. CTaHOM Ha
noyartok 2026 p. B YkpaiHi oOyikoByeThCsl moHan 4,6 MIIH BHYTPIIIHBO
nepeMimenux oci6 (mami — BITO), mo 3yMoBIItOe HEOOXiMHICTH MEPEXOIY
BiJl OKPEeMHX KpH30BHUX pIlIEHb JO CHUCTEMHOI JAep>KaBHOI IIOJIITHKH,
a TepHIovyeproBe MiCIe y IIbOMY TMPOIECi BiTBOMUTHCA MPUAMAIOYAM
rpoMajam.

VY 6epe3ni 2026 p. MiHICTEpCTBO COLiaIbHOI MOJIITHKH, CiM’T Ta €THOCTI
VYKpaiHu ONMPUITIOJHIIO JUIsi TPOMAJCbKOT0 00roBOpeHHs poekT Crpareril
JIep)KaBHOT MOJITUKK IIOJ0 BHYTPIIIHBOTO TMEPEMINICHHS Ha Mepion
no0 2030 poky [7]. AHami3 mpoekTy BKa3dye Ha Te, MO0 ii MeTa MHOJiATae
y 3a0e31e4eHH] KOMIUIEKCHOT, CBOEYACHOT Ta JIOCTATHBOI MIATPUMKH KOXKHOT
JIIO/IMHM, SIKa 3a3Haja abo MOXKe 3a3HATH BHYTPIIIHBOTO MEpEMillICHHS,
i cBoOOx Oe3 MUCKpHMIHAIIT, a TAaKOX MiJTPUMIN BiAMOBIAHO JO IHAWBI-
JIyalbHUX 1oTped. B ocHOBY ofHOTO 3 KIIFOUOBHX HampsMiB mpoekty Ctpa-
Terii 3aKkIaieHo Mepexia BiJl KOPOTKOCTPOKOBOTO pearyBaHHS 10 CHCTEMHOI
amanrarii Ta cramoi iHTerpamii BIIO B cormianpHO-€KOHOMIYHE KUTTS
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NpuiiMalo4ux rpoMaj yepe3 AOCTYI JI0 JKUTIA, Ipalli, OCBITH, COLiAIbHUX
1 TICHXOCOILaJJbHUX MOCHYT, a TakoX ydacTe camux BIIO y mnpuifHsTTI
pillICHb MiCLIEBOTO 3HAYEHHS.

OcobnmBe 3Ha4eHHS y IbOMY KOHTEKCTI Ma€ IPaBoO Ha JKUTIIO SIK OCHOBA
cTaOLIBHOCTI Ta OE3MeKH, a [epXKaBHA IONITHKA Mae OyTH CHpsMOBaHa
Ha CTBOPCHHS CTAallUX JKUTIOBHX pimieHb. 10 wepBHs 2025 p. crapTyBama
poborta Hax [lepKaBHOIO CTpATETIEI0 JKUTIOBOI IONITHKH, B OCHOBY SKOi
3aKJIaJIeHO HOBY MOJIENb JKHTIOBOI MOMITHKK B YKpaiHi [2]. Po3pobka miei
Crparerii nependadena 3akoHoM Ykpainu «IIpo ocHOBHi 3acamyl KUTIOBOI
MOJIITHKKY, SIKMHA BCTAHOBIIIOE MPABOBI, EKOHOMIYHI, COIiaJibHI Ta OpraHiza-
IifHI 3acaiyd J>KUTIOBOI IOJIITHKH, CIPSAMOBAHOI Ha peaii3aliio IpaBa
JIIOIMHM Ha JKUTIO, 3a0€3MEeUeHHs] CTaoro W e()eKTMBHOTO BHKOPHCTaHHS
KHUTI0BOTO poHIY YKpainu Ta HabpaB unHHOCTI 15 mororo 2026 p. [9].

VY 3B’S3Ky 3 TAaKMMH MO3UTHBHUMHU KPOKaMH y cepi )KUTIOBOI MOTITUKH
B YkpaiHi 3 motoro 2026 p. crapryBana xwumioBa mporpama s BIIO,
sKa rependayae HaJgaHHS JKUTIOBOIO Baydepa Ha cyMy 2 MIIH TpHUBEHB [6].
Vnethcs Tpo HOBHMI KOMIIOHEHT IIPOTpaMH «eBimHOBIeHHS», w0 mae
MOJKJIMBICTh BUKOPUCTATH I1i KOIITH IJIS MPUAOAHHS JKUTIA, IHBECTyBaHHS
B iforo OyIiBHHITBO a0O0 CIIATH MEPIIOTO BHECKY YW YacTWHHM imoTekd. Ha
MEPIIOMY €Tarli IIporpaMa HOIIUPIOEThC BUKII0oUHO Ha BIIO 3 THM9acoBo
OKYIOBaHHUX TEPUTOPIi, SIKi MalOTh CTaTyC YYaCHHKA OOMOBHX [Iil, a TAKOXK
Ha 0cCi0 3 IHBaNIIHICTIO BHACIIAOK BifiHW. SIKIIO B3STH 10 yBard perio-
HallbHUN BUMIp, To y UepHiBelbKiil 00acTi, 1e IpoXKKBae NmoHax 73 THC.
BIIO (6:m3bko0 8,3 % HacesneHHs PerioHy) CTaHOM Ha CepeMHy KBITHS BXKe
noaanu 376 3as1BOK HAa OTpUMAaHHA Baydepa, 3 HuX 239 noroaunu, 33 noasam
BiTMOBIWJIH 1 I1I¢ Ha eTami onpamtoBanns 107 [1; 10].

OxpiM 3aranbHOJEP)KAaBHUX IPOTpaM, IIOKA30Bl TaKOX periOHAIbHI
NPaKTHKH. PerioHanbHa mporpaMa KOMIIEHCamii YaCTHHHU MPOLEHTHOI CTaB-
K{ 32 IMOTEYHHMHU KpEANTaMH OKPEMHX KaTeropiil rpomansH y YepHiBeb-
kil obmacti Ha 2023-2025 pp., 3arBep/pkena Posznopsmxennsm YepHiBelb-
Koi oOmacHoi nepxaBHOI (BiiicbkoBO1) ammimicTpamii 23 cepmas 2023 p.
HaJla€ MOKIIUBICTh KOMIIEHCAIlii YaCTHHU IPOLEHTHOT CTaBKU y po3mipi 3 %
piunux (3amicth 7 %) 3a inmoreunumMu kpeauramu aist BIIO, ski 3apeectpo-
BaHi Ha Teputopil UepHiBerpbkoi 001acTi i 0hOPMIIN MOCTYNHY IMOTEKY
JUTs IpUAOAHHS JKUTIA Y paMKax JepskaBHol nporpamu €Ocens [3, c. 34; 8].
Takoxx Hanpukinui xoBTHi 2024 p. y YepHIBUSX poO3MOYad 3BOJUTH
OararoroBepxoBi kuTinoBi Oyauuku st BIIO y mexax npoexty «Ilin-
Tpumka €C y 3a0e3neyeHHI XHUTIOM BHYTPIIIHBO IEpeMilleHnX oci0
y UepHiBipix». OnqHak Bxe yepe3 pik OyIIBHULITBO NMPU3YNUHWIH, a YepHi-
BeIlbKa MICbKa paja po3ipBaja JOTOBip uepe3 HEBUKOHAHHS HOro yMoB
3 TAPSTHUKOM Ta MPOIOBKYE IIyKaTH HoBoro [11].
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He meHI BaxnuBuM BOaUaeMo i IpaBoO Ha MPALIo Ta €EKOHOMIYHY caMo-
ctiiHicTe. CBOOOZA JIOMMHM HEMOJIMBa 0€3 MOXMIIMBOCTI CaMOCTIHHO
3abe3nedyBatu cebe Ta cBol poaumHy. Tomy anmanrauis BIIO y mpwuii-
MalOYMX TpOMajax Mae€ BKIIOYATH JOCTYH /O IIpaleBIalliTyBaHHS,
npogeciifHOro HaBYaHHA, MepeKBai(ikallii, maTBepmKeHAs KBamidikamii
Ta MITPUMKH i AMTPUEMHHAIBKOT TisITHHOCTI.

HeBia’eMHOIO CKJIA[I0BOIO TIPaBOBOi Oe3reku € i JocTym 1o ocBith [4].
OcBiTHS iHTeTpalis Crpuse He JHIIe HABYaHHIO, a I MOI0IAaHHIO COIiabHOI
i30/mii, BiZHOBJIECHHIO TICHXOJIOTIYHOI CTa0imbHOCTI Ta (HOPMYBaHHIO
BIZIUYTTSI MPUHAJIEKHOCTI 10 HOBOI rpomamu. [lcuxocomianbHa miaTpUMKa
Juiss peanizauii mpaB i cBobony BIIO Takox BaxknuBa. Btpara nomy,
BUMYIIIEHE ITEPEMIIICHHS, PO3PUB COLIAIILHUX 3B’SI3KIB 1 MOCTiHHE BiTIyTTS
HeOe31eKH MaloTh CepHO3HUI BIUIMB Ha IICUXOJIOTIYHUI cTaH moanHH. be3
JIOCTYIHOI Ta SIKICHOT IICHXOJIOT1YHOT JONIOMOTHY JIFOJMHA BTpavyae 3/aTHICTh
JI0 HaBYaHHS, Tpami Ta aKTHBHOI yd9acTi y XWTTi rpomamu. Came Tomy
PO3BHUTOK TaKHWX IIOCTYT Ha MICIIEBOMY pIiBHI UM HE BaroMIIIWH, aHIXK
MarepianbHa niarpumka. Hanpuknan, y YepHIiBIIX Taki HOCIYTH HaJalOThCs
y Llentpi momomoru BpstoBaHUM Ta Ciyx06i «LleHTp MATPUMKH BHY-
TPIIIHBO TepeMimeHnx ocido» YepHiBenbKOro MiCHKOTO LIEHTPY COLIANbHUX
CITyx0.

3abe3neuennst Oezneku BIIO y mpuiimarounx rpomajgax mnependadae
CTBOPEHHSI YMOB JIJIsl COLIIAJIbHOT 3rypTOBAHOCTI Ta HEIOMYIEHHS TUCKPHMIi-
Halii, a MiATPUMKA KyJIbTYpHOTO PI3HOMAHITTS, TPOMaJCHKUX 1HII[IaTUB
ta ywacti BIIO y npuiHATTI pillleHb CHpHSE BIJHOBJIEHHIO JIOBIpH,
(hOpMYBaHHIO TMOYYTTS HAJCKHOCTI Ta 3MIIHEHHIO CHUTBHOT. OCOOIHBO
BO)XJIMBUM Y IbOMY KOHTEKCTI BOayaemo 3aimydeHHs BIIO mo mpoueci
YXBJICHHS DpillleHb 4epe3 Jopaadi MexaHismu, 3okpema Pamu BIIO, ski
NMOBUHHI OyTH €(QEeKTUBHHM IHCTPYMEHTOM NpE/ICTaBHUITBA IHTEPECIB
nepeceseHIliB Ha MicieBoMy piBHI. OmHaK peanbHi IU(PH BKa3ylOTh Ha
nokanmsHI Tpobnemu. Tak, IlpexcraBHums YmoBHOBakeHOro BepxoBHOI
Pagm Yxpainu 3 npas moauan y YepHiBenpkiid oomacti Ipuna Iconenko min
Yyac po3IHMpeHoro 3acinanHs ExcriepTHoi pamu, sike BimOynocs 15 KBiTHsS
2026 p., 3aKIeHTyBaJla yBary Ta TOMY, IO Ha TEPUTOPii OYKOBHHCHKOTO
Kparo IHCTUTYLIHHO cTBOpeHO 38 pan 3 muranb BITO, ognak nuire 16 3 HUX
OyJIH MOBHOI[IHHO 3aJTy4YeHi 10 pO3pOOKU MICIIEBHX MPOTrpaM, TOJI K Maiibke
NoJoBHHA (AaKTUUHO He Opanu yvacTi [5]. Pasom 3 TuM, y TepuTOpialibHUX
rpomaziax YepHiBeupkoi 00nacTi BIPOBaDKY€ETbCs 35 mporpaM HiITPUMKH,
10 OXOILTIOITH 67,3 % Bix iX 3araJibHOI KUIBKOCTI, MpoTe Juie y 9 Bu-
nankax BIIO Opanu yuyacts y mpoueci ix po3poOku. BogHouac He3Bakaroun
Ha HasBHICTh 00JIaCHOI IpOorpaMy MiATPUMKH, HaWOUIbII pecypco3aTparHi
HaTpsSMU H HaJadi 3aJIAIIA0THCS OJHUMH 3 HAHCKITATHIMINX U pearizarii.
Came Tomy peamizamis mpaB BIIO HemoximuBa 6€3 HaJeXHOI MiATPUMKH
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caMHX MpUHAMAIOYMX TPOMai, pa3oM 3 THUM, JepKaBa IIOBHHHA 3a0e3-
nedyBaTH (hpiHAaHCOBE BHUPIBHIOBaHHS Yepe3 MEXaHi3MH MIDKOIOIKETHHX
TpaHcdepTiB, IHBECTUIIHHI MpOrpaMy Ta MIATPUMKY IHCTHTYLIHHOI crpo-
MOYKHOCTI TpOMaJl.

OTxe, 3a0e3nedenns npas, cBodox i 6esnexu BIIO y npuiimarounx rpo-
Majax MOBHHHO PO3IIISNATUCSA SK OAWH i3 KIIOYOBHX HAlpsAMiB CY4acHOI
JIEpKaBHOI TIONITHKH, & JIOKAIGHUN PIBEHb Mae OYTH BH3HAYAJIbHUM IS
MPaKTUYIHOI peanmi3amii KOHCTUTYLIHHIX TapaHTid, ajyke Oe3mexa JOIIMHU
MTOYMHAETHCS HE JIUIIE i3 3aXHUCTy AEpP)KaBHUX KOPIOHIB, a i 3 MOXIHUBOCTI
MaTd KHUTIO, JOCTYH /0 COIIaJIbHUX IOCIYT, Ipalli, OCBITH Ta BIIYyTTS
MIPUHAJIEKHOCTI 10 TPOMa/IH.
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OKPEMI IIUTAHHS 3AXUCTY HUBLIBHUX ITPAB
BINCBbKOBOC.TYKBOBIISIMA HA BUITAJOK CMEPTI
1] YAC BOEHHUX JIIi B YKPAIHI

JosmHcbka Mapia CtenaniBHa
OOKMOp 10PUOUUHUX HAYK, npoghecop,
npoghecop xagpedpu 20cnodapcoko-npasosux OUCYUnNin,
Jlvsiscoruii Oepoicagrull yHieepcumem HYmMpIuHix cnpas
M. Jlvsis, Ykpaina

BiitHa B YkpaiHi mpuBena o 3aru0eli sIK 3aXHUCHHUKIB Ta 3aXMCHUIIh
Jiep>KaBH, TaK 1 NUBIIBHOTO HACEJIECHHS; 3HMIICHHS MaifHa, B TEpIIy 4epry
JKUTIIA; 3HAYHOTO 30UIBIIEHHS KUTBKOCTI MOCTPAXKIAINX Ta IEpPECEeNeHIB,
30KpeMa HE3aXHWIICHWX BEPCTB HAceNeHHS (IiTeH, 0ci0 MOXHIIOro BiKy
Ta 0Ci0 3 IHBAJTIIHICTIO BHACIIIIOK BiAHU).

OnHuM 13 croco0iB 3aXMCTy LUBUIBHMX MpaB TPOMaJsH Ha BHIAJOK
CMEPTI € CKJIAJICHHSI 3aI0BITY. 3aIOBIT — 11¢ OJIHOCTOPOHHIH NPaBOYHH, KU
MOBUHEH OyTH YyKIaJIeHWH y NMHUChMOBIH (opMi i3 3a3HAYEHHSIM MICIsl Ta
Yyacy HOro MOCBiTYCHHS, MiAMUCAHUNA OCOOMCTO 3aMOBiJaueM i MOCBITYCHUI
HOTapiycoM abo iHIIMMH CIy)KOOBUMH 0CO00aMH, YIIOBHOB2)XEHHMHU Ha L&
[1,c. 11].

3rigHo wactuHM Apyroi crarri 1247 LluBinmeHOTO KOzmekcy YKpaiHu
2003 poky [2], 3amoBiT Mae OyTH IOCBiJUEHMH HOTapiycoM abo iHIIMMHU
MI0Ca/IOBUMH, CITy>)KOOBHMH 0co0aMH, BH3HAYEHHMH Yy cTarTsx 1251-1252
BkazaHoro Kozgekcy. CTOCOBHO TeMH JOCIIUKEHHS BBaXXa€EMO BHOKPEMHTH
crartio 1248 «llocBimyeHHs 3amoBiTy HOTapiycom», crartio 1251
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«IlocBigueHHs 3aloBITy MOCA0BOI0 OCOOOI0 OpraHy MiCLEBOTO CaMOBpS-
IyBaHHSA», a Takok crarTio 1252 «[locBiq4eHHs 3amoBiTy 1HIIOO
II0CaJI0BOI0, CIY>KOOBOIO OCOOOIO».

AmHamizytoun HopMmHu 3akoHy Ykpainu «[Ipo mortapiat» 1993 poky [3]
opraHamMu i oco0amu, fKi TOCBITYYIOTH 3allOBITH, a TaKOX NPHUPIBHIHI
IO HOTapiaJdbHUX 3allOBITH €: JEp>KaBHI Ta MPHUBATHI HOTApiycH, MOCAIOBi
0cobM OpraHiB MICIIEBOTO CAMOBPSAIYBAaHHS CLIBCHKUX HACENICHUX ITYHKTIB;
KOHCYJIbCbKI YCTaHOBH YKpaiHH, a y BHUIIAKaX, Nepen0aueHnX YUHHUM
3aKOHOJABCTBOM, — Ha JUIUIOMATHYHI NPEICTaBHULITBA YKpaiHu; ocoowu,
BkazaHi y crarti 40 3akonHy Ykpainm «IIpo HorapiaT», ynoBHOBa)keHi
Ha TIOCBITYEHHS 3alOBITIB MPUPIBHAHUX A0 HOTapianbHux. Tooro Horapi-
aNbHUH 3aKOHOJIABUMII aKT, Ha BiAMiHy Bix L{uBinmeHOTO KOmekcy YkpaiHw,
HaJla€ TpaBo IMOCBIAYYBATH 3alOBITH TaKOX IOCAJ0BUM 0co0aM KOHCYIIb-
CBKHMX YCT@HOB Ta JTUIJIOMAaTUYHUX NPEJICTaBHUITB.

Haromonryemo, 1o yMOBH 3aIlOBiTY MaroTh OyTH TaKHMH, IO HE CyIIe-
pedaTth 3aKOHY a00 MOpaJbHUM 3acalaM CYCIIUIECTBA, ajleé BOJHOYAC BOHH
MAaIOTh 3aXWINATH MpaBa cnankoemmiB [4, c. 19], 30kpema ocib sSKi MarOTh
MpaBo Ha OOOB’S3KOBY YACTKy Y CHAIIIMHI HE3aJEeKHO BiJ 3aIOBITHOTO
PO3TOPSAHKEHH 3amoBigaya (CIaKoIaBIs).

Ha mymxy €.1. ®@ypcu, mpaBo Ha 000B’SI3KOBY 4YacTKy — II€ € Tepe-
PO3IOIIT  CHAMIIMHA JIEPXKABOIO 3 YpaxyBaHHSIM IHTEpECiB HaiOUIbII
HE3aXUIIICHUX BEPCTB TIPOMAIsiH B pa3i HE 3a3HAYCHHS iX B 3alOBITI
a0o mopylIeHHs IXHIX MpaB 3a 3MICTOM 3aroBity [5, c. 75].

[IpaBo Ha 00OB’S3KOBY 4YacTKy B CHAJUIMHI MalOTh JHIIE 0coowu,
BU3HAuUeHI B 4acTHHI nepiiii crarri 1241 I{uBineHOro Kojekcy YkpaiHu
[2].3axoHOnaBeb BHOKpEMIIIOE TpH Kareropii oci0, siki MaloTh NMpaBo Ha
000B’S3KOBY YaCTKy y CHaIIIMHI: 1) MaloiTHI, HCOBHOIITHI, MOBHOMNITHI
HeTpane3fgaTHi JiTH chagkomaBns ( B TOMY YHCHI YCHHOBIICHUX);
2) Hempaue3naTHi BJoBa (BiBEIb); HENpare3faTHi OaThbKu, SIKi yCHaIaKo-
BYIOTH HE3aJIS)KHO BiJl 3MICTY 3aIlOBITY MOJIOBHHY YACTKH, sIKa Halie)kana Ou
KOXXHOMY 3 HHMX Yy pa3l cHaiakyBaHHA 3a 3akoHOM. Haromjomyemo,
[0 BKa3aHU# MEpeIiK HE MiAIsIrae pOo3IMUPEHOMY TIyMAaueHHIO, TOOTO
€ BHUEpIHUM [6, c. 318 ].

[Mpu upoMy, mpaBo Ha OOOB’SI3KOBY YacTKy y CHAJIIMHI HE 3aJI€KHUTh
BiJl 3rogd IHINMX CIIAJKOEMIB, BOJI CHAAKOAABL Ta HE IIOB’s3aHe
31 CHUIBHMM TPOKMBAHHSAM CIIQAKOAABUs i 0ci0, sKi MalTh IIpaBo
Ha 000B’si3k0BY 4acTKy. [IpaBo Ha 00OB’SI3KOBY HYacTKy y CHaJLIMHI Mae
0COOMCTHII XapakTep Ta HE MOXE IEPEXOAUTH B MOPSAIKY CHaJIKOBOI
TpaHcMicii. Haromomryemo, mo HemoBHOMNITHS ocoOa 30epirae 3a co0oro
paBo Ha OOOB’SI3KOBY 4YacTKy, HaBiTh NpPU HAOYTTi IOBHOI LMBUIBHOT
ni€e3gaTHOCTI, TOOTO y pasi peecrpamii Tako 0cobor MU0y 10
JIOCATHEHHST TIOBHOIIITTS, Tpali 3a TPYAOBHM JIOTOBOPOM IIPH JOCSTHEHHI
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IICTHAALSATA POKIB, 3alMCy TaKOl HEMOBHOJITHROI 0co0u MaTip’io
a00 6aThbKOM IUTHHH [7, ¢. 240].

3 MeTo0 3aXHCTy IpaB Ta 3aKOHHHX IHTEPECIB BCIX BEPCT HACEIICHHS
VYxpainn mpuitaato mocraHoBy Kabinery MinictpiB VYkpaimm Ne 209
«Jlesski mHTaHHA AepkaBHOI peectpamii Ta (YHKIIOHYBaHHS €IWHUX Ta
Jep’KaBHUX PEECTPIB, AepiKaTelneM sSKHX € MiHiCTepCcTBO IOCTHLIT, B YMOBAX
BoeHHOTO cTaHy» Bif 06.03.2022 poky [8]. AKTOM, cepex iHIIOTO, PO3IIH-
peHo mepenik cy0’eKTiB, MO YMOBHOBa)XKEHI Ha ITOCBIMYEHHS 3aIOBITIB
Ta JNOBIPEHOCTEH, MPUPIBHAHUX JO HOTApialbHO MOCBIIUYEHHX, B yMOBaxX
BOEHHOTO CTaHy. A caMme: «B yMOBaX BOEHHOTO CTaHy 3allOBITH BIHCBHKO-
BOCITY>K00BIIIB 30poiiHux Cuil, IHIIKX YTBOPSHUX BIAMOBIIHO O 3aKOHIB
VYkpainu BificbKOBHX (pOpMyBaHb, a TaKOXX HPAIiBHUKIB IPABOOXOPOHHHUX
(crieniapHUX) OpraHiB, OpPraHiB LMBUILHOTO 3aXHUCTY, SIKi 3aJy4alOThCs 10
3[iMiCHeHHST 3aXO[iB 13 3a0e3ledyeHHs] HallioHaIbHOI Oe3nekH i 00OpoHH,
BifCi4i 1 CTpuMyBaHHA 30pOWHOI arpecii iHO3EMHOI AepKaBH, MOXYTh
MOCBiTIyBaTHCS KOMAHIUPOM (HAYaJbHUKOM) NHX (OpMyBaHb (OpraHiB)
200 IHIIOK YITOBHOBA)KCHOIO TAaKUM KOMAaHIUPOM (HAYaJbHHKOM) 0CO0O0I0
3 TOHANBIINM HAJICWIAHHAM TaKWX 3amoBiTiB depe3 [ 'eHepanbHuii mrabd
36poitanx Cui, MiHiCTEepCTBO OOOPOHH, BIiANOBITHWNA IPaBOOXOPOHHHUI
(cmenianpHMi) abo iHmmMA opran Mo MiHicTepcTBa roctumii abo iioro
TEPUTOPIANILHOTO OpraHy JJisi 3a0e3nedeHHs X peecTpaiii HoTapiycamu
B CriazgkoBoMy peectpi» [8].

Mae pamiro O. Kyxapes [9], 1m0 BuIlleBKa3aHO0 mocTaHoBow KabiHeTy
MinictpiB Ykpaiau Ne 209 posmmpeHo nepeniky oci0, 1110 HajaileHi npaBomM
MOCBIAYYBaTH MPUPIBHSHI 10 HOTapiallbHUX 3alOBITH, B yMOBaX BOEHHOTO
CTaHy.

IMocranoBoro Kabinery MinictpiB Ne 480 Bim 19.04.2022 poky
«IIpo BHEceHHs 3MiH N0 neskux nocraHoB KaOinery MinicTpiB Ykpainu
IIOA0 MisSUTEHOCTI HOTapiyciB Ta (DYHKIIOHYBaHHS €IMHUX Ta JCPKaBHIX
peectpiB, nepxareneM SIKUX € MiHICTepCTBO IOCTHINII, B YMOBaX BOEHHOTO
crary» [10], po3mmpeHo mepenik cy0’ €KTiB, YIIOBHOBa)XEHHX Ha IIOCBiJ-
YeHHs 3amnoBiTiB. HajgaHo mpaBo HayaabHHUKY Tabopy (YCTAHOBH, [I¢ CTBO-
PEHO JMBHHIO) JUIS BiACHKOBOIOJOHEHHX IOCBIIYYyBaTH 3alOBITH
BiiCEKOBOITOJIOHEHHX; 3000B’513aHO OCI0, YIOBHOB)KCHHX HA MMOCBIIYCHHS
3aIoBITIB, YKJIaAaTH 1X 3rigHO 3 BuMoramu [lopsaky OCBiTYEHHS 3aIOBITiB
1 IOBIpEHOCTEH, 110 MPUPIBHIOIOTHCS IO HOTapialbHO MocBiqueHux. OqHak,
BIJIMOBiHI 3MIHH MIOJO0 PO3IIMPEHHS BHIIB HOBHX CYO’€KTIB, HE Oyi0
BHeceHo 10 BkasaHoro [opsaky [11, c. 169].

Bapro 3ayBaxuTH, 110 3 METOIO JIONIOMOTH Yy CKJIaJaHHI MPHUPIBHIHUX
JI0 HOTapiaJbHUX 3aIlOBITIB IIiJ] YaC BOEHHOI'O CTaHy B Jiep)KaBi aBTOPOM
TOCTIIKeHHST po3po0ieHo ABa HOoBiTHUKA: [IopsaoK MOCBiIUEHHS 3aIOBITIB
1 IOBIpEHOCTEH, 1110 MPHUPIBHIOIOTHCS 10 HOTAPiaIbHO ITOCBITYCHUX, 8 TAKOK
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[Topsimok MOCBiAYEHHS 3aloBITiB, NPHPIBHAHUX A0 HOTapialbHO MOCBiA-
gernx [12; 13]. 3 HUMH MOXHa O3HAHOMHUTHCS Ha caiiTi JIbBiBCEKOTO
JIep>KaBHOTO YHIBEPCUTETY BHYTPILIHIX CIIPaB.

TakuMm 9uHOM, IepKaBHI Ta MPHUBATHI HOTApiycH BIPaBi O0(POPMITIOBATH
CHaJIINMHy Ta BUJIABaTH CBIJOLTBA IPO NMPaBO HA CIAALNIMHY Ha MifcTaBi
3aIlOBITIB, SIKI TOCBiAYEHO IiJ Yac BOEHHOTO CTaHy B YKpaiHi HOBHUMH
KBa3iHOTapialbHUMH OpraHaMH, Ha TiACTaBlI BHINEBKA3aHUX IIOCTAHOB
Kab6inery MinictpiB YkpaiHu.

3akon Ykpaiam Ne 3515-IX Big 09.12.2023 poky «IIpo BHeceHHsS 3MiH
JI0 NeSIKMX 3aKOHOJABYMX aKTiB YKpaiHW II0N0 NMpH3HAYEHHs 1 BUILIATH
OJTHOPa30BOI TPOIIOBOI JOMOMOTH», II0 HaOpaB 4YMHHICTH 29 OepesHs
2024 poky mependadae 3MiHM LIOAO IPABOTO DPEryJIOBaHHS OJHOPA30BOI
rpomoBoi jormomoru [14]. 3okpema, BKa3aHUM aKTOM IepeA0aYeHo 3MiHU
mo Kopmekcy mnuBinpHOTO 3axwcTy VYkpainuw, 3akoHy Yxpainum «IIpo
comianbHAN 1 IPaBOBUH 3aXHCT BIICHKOBOCTYKOOBIIIB Ta WICHIB 1X ciMei»,
3akony Ykpaiam «[Ipo HamioHanpHYy momimiro», 3akony Ykpainum «IIpo
OJTHOPa30BY T'POIIOBY JOIOMOTY 3a IIKOAY XKHTTIO Ta 3J0pPOB’I0, 3aBJIaHy
MpaniBHUKaM 00’€KTIB KPUTHYHOI iHQPACTPYKTYpH, AEPKaBHUM CIIy>KOOB-
1M, TIOCaIOBIM 0CO0aM MiCIIEBOTO CaMOBPSAyBaHHS BHACITIIOK BiHCHKOBOI
arpecii Pociticekoi ®@exmepanii mpotnn YkpaiHm». 3aKkOH HaJgaB TpaBO Biii-
ChbKOBHUM, TOMILIEHCHKUM, 0CO0aM pPSIOBOIO 1 HAYaIBHHUIIBKOTO CKIIAIY
CITy)KOU IUBUTBHOTO 3aXUCTy Ta MpAI[iBHUKAM KPUTHYHOI iHPpacTpyKTypu
CKJIaZIaTH O0COOKCTE PO3MOPSKEHHS] Ha BUMAIOK 3arubesi 0JHOPa3oBOT
IPOIIOBOI JIONOMOTH y pa3i 3aru0esii, BU3HAYAl0Yd OTPUMYBaya Ta YacTKy
BUILIATH.

OcobucTe po3nOpPsKEHHS 111010 J0J1i OJHOPa30BOi IPOLIOBOI JOTIOMOTH
y pasi 3aruderni, K 1 3alOBIT € OAHOCTOPOHHIM INpaBoYMHOM. Ha BigMiHy
BiJl 3alOBITY, OCOOMCTE pO3MOPSIDKCHHS HA BHIIQJAOK CBOEl 3armoOerni
(cMepri) y pasi 3arubeni yKJIaHaeTbesi BU3HAUYCHUM 3aKOHOABCTBOM KOJIOM
oci0 Ta nWIIe Ha KOHKPETHO BH3HAUYECHE MaiHO — OJHOPA30BY T'POILIOBY
JTOTIOMOTY 3 BU3HAYCHHAM PO3MipOM YacTOK Y BiICOTKaX.

Cy0’ekTamu, y MOBHOB2)XEHHUMH Ha CKJIJICHHS OCOOMCTOrO pO3IMOpsii-
’KEHHsI Ha OJIHOPa30BY I'POLIOBY JAOIMOMOTY y BHIIaly 3aru0edi €: BiiCbKOBO-
CITy’K00BIIi, 0COOH PSIOBOTO 1 HAYAILHHUIIBKOTO CKIIAy CIYKOH UBLIEHOTO
3aXHCTYy, MOJILEHCHKI, NMpaliBHUKH 00'€KTIB KPUTHYHOI 1H(PACTPYKTYpH,
JIEPKCITY>)KOOBIII Ta MOCAIOBI OCOOM MICLIEBOI'O CaMOBPSAYyBaHHS MOXYTh
MMUCbMOBO BU3HAYHMTH, XTO OTPHMAE OJAHOPA30BY I'POILIOBY JOIOMOTY Y pasi
ix 3aruoeni.

VY Bumanky, sKIO OCOOHCTE PO3MOPS/KEHHS Ha OJHOPA3OBY TPOIIOBY
JIOTIOMOTY HE CKJIJIeHO, JIOIIOMOTa PO3IOJUISETHCS PIBHUMH YacTKaMU
MiX ONM3BKUMH poandaMu (OaThKH, AiTH, BIOBA/BAIBEIb, YTPUMAHIIL).
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3a HasABHOCTI PO3MOPSIKEHHS, NPABO HA YAaCTKy Ha OJHOPA30BY IpO-
IIOBY JIOTIOMOTY V pa3i 3aru0eii MaroTh Helpane3JaTHi iTH, BIOBa/BIiBEIlb
Ta Oatbku 3arubioro. ToOTo nepkaBa TapaHTye IpaBO OOOB’S3KOBHM
CHAIKOEMIIAM 3aru0ioi ocobu ( TeperiK SKAX BCTAHOBICHO NPHU YMOBI
CHagKyBaHHS 3a 3amoBiToM — crarts 1241 I{uBinbHOTO KOmeKCy YKpaiHw)
MIPaBO Ha OTPUMAHHS YaCTHHU OJHOPA30BOi IPOIIOBOI JOMOMOTH.
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CBOBO/IA CJIOBA B YMOBAX BO€EHHHMX BHUKJIUKIB

Ko3sunens Ouiena I'aBpuiiBHa
KaHouoam icmopuyHux HayK, OoyeHm,
3a8idysauka Kageopu npasooxopoHHOI JiATbHOCHI
ma 3a2anbHONPA8O8UX OUCYUNTIIH
Hayionanvnuii yniseepcumem « Yepuiciecoka nonimexmixay
M. Yepnicis, Yxpaina

B Hesanexnii YkpaiHi cTaHOBJICHHSI 1 PO3BUTOK IIpaB JIIOAWHH BinOy-
BaJOCs y)KE TCPHUCTHM ILISIXOM, aJie¢ B MEPEBAXKHIA OUTBIIOCTI AepikaBa
HaMmarayiacsi BUKOHyBaTd 3000B’s3aHHs, SKi B3sUla Ha ce0Oc BIIMOBITHO IO
crarti 3 Koncrutymii Ykpaiau, a came: «JlromuHa, 11 KHTTS 1 3I0pOB’S,
4YecTh 1 TiIHICTh, HEJOTOPKAaHHICTH 1 Oe3meka BH3HAIOTHCA B YKpaiHi
HaAWBHILOK COIIAIIFHOIO IIHHICTIO.

[IpaBa i cBoOOaM NFOMWHE Ta IX TapaHTii BU3HAYAIOTH 3MICT i CIIPSMO-
BaHICTh [MIsIBHOCTI JepxaBu. JlepikaBa BIAIOBIga€ MeEpen JIFOJHHOIO
3a CBOIO MisUIbHICTh. Y TBEP/DKEHHS 1 3a0e3MeueHHsI MpaB i CBOOO JIFOHHU
€ TOJIOBHUM 00O0B’S13KOM JiepxaBm» [1].

A Ttakox BignosigHO a0 ctarti 34 Koncrurymii Ykpainu: «KoxHomy
rapaHTy€eThCs MPABO HA CBOOO/IY IYMKH 1 CJIOBA, HA BUIbHE BUPAKEHHS CBOIX
TIOTJIS/IIB 1 IEPEKOHAHbD.

Koxxen mae mpaBo BigbHO 30mMparh, 30epiraTv, BHKOPHCTOBYBAaTH
1 momMproBaTH iH(OPMaLil0 YCHO, THCHMOBO ab0 B IHIIMI crocid — Ha cBil
BHOIp.

3nmilicHEeHHS NHUX TpaB Moxe OyTH oOMekeHe 3aKOHOM B iHTepecax
HaIllOHATbHOI OE3MeKH, TEePHUTOpIaNbHOI MuUTICHOCTI ab0 TPOMaICHKOTO
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MOPSIAKY 3 METOIO 3aIl00iraHHs 3aBOPYLICHHSIM YW 3JI0YMHAM, JUII OXOPOHHU
30POB’S HACENICHHS, Ul 3aXHUCTy pemnyTauii abo mpaB IHIIMX JIOJEH,
Julsl 3aro0iraHHs po3ToJIOUIeHHI0 iHpopMarii, oxepxxaHoi KOH(DIAEHIIHHO,
200 I MATPUMAHHS aBTOPUTETY 1 HeyTepeHKeHOCTI mpaBocyams» [1].

Curyanis 3HaYHO 3MiHWJIACS 3 TOYAaTKOM ITOBHOMACIITaOHOTO BTOPT-
HeHHS pocii Ha Teputopito Ykpainm B 2022 poui. JlepxaBa oTpumana
00’ €KTHBHI MIPUYHNHA 0OMEXUTH HU3KY TIpaB i cBOOO TPOMASIH Y BiATIOBi-
HOCTi 70 3akoHy. | omHiM i3 HuUX crama cBoOoma ClIOBa, fKa € OJHUM
13 (yHOAMEHTaNbHUX IpaB JIOAWHH Ta OCHOBOIO JI€MOKPAaTHYHOIO CycC-
MUIBCTBA.

[IpaBy Ha cBOOOAY CJ0OBa MPHUIUIIETHCS 3HAYHA yBara B MIKHAPOIHHUX
CTaHAapTax Ta B HAIlOHAJIHHOMY 3aKOHOJABCTBI, ajleé B CYy4aCHHX yMOBax
30poiHNX KOH(IIKTIB Ta riOpHIHMX 3arpo3 mpobiieMa CIiBBiIHOIIEHHS
cBoOoan Ta Oe3nekn HaOyBae 0coOJMBOI rocTpoTH. OCKINBKM B yMOBax
BOEHHOTO CTaHy IIOCTA€ MHUTAHHSA IIOJ0 BHW3HAYEHHS MEX IOIYCTHMHX
oOMeXeHbp IIbOTO MpaBa 3ayisl  3axHCTy HalmlOHAIPHOI  Oe3mexw,
1H(POPMAIIHHOTO MTPOCTOPY Ta TPOMAICHKOTO MOPSIKY.

Tak, cBoOoma cioBa 3akpimiieHa B OCHOBOIIOJIOKHHX MIKXHAPOIHHUX
aktax: crarri 19 3arampHOi nexmapanii mpaB mogwad [2] Ta crarti 19
MikHapogHOTO TAKTy NP0 TPOMAIsdHCHKI 1 momitwuHi mpaBa [3].
L1i TOKYMEHTH rapaHTYIOTh KO)KHOMY HPaBoO IyKaTH, OTPUMYBATH Ta MOMIN-
proBaTH iH(OpPMAIlI0 HE3aJeKHO BiJ KOPIOHIB. BomHouyac MiHapOIHE
npaBo nependavae, 1o 1e MpaBo He € aDCOIIOTHUM 1 MOXKe OyTH 0OMexkeHe,
SKIIO Taki OOMEXEHHs: BCTAHOBJIEHI 3aKOHOM; HEOOXiIHI Ui 3axHCTy
HalliOHANBHOI Oe3MeKH, I'POMAJCHKOTO IMOPSIKY YW IpaB IHMIMX OciO.
Amnanoriyanii miaxin 3akpimienudt i B Koncrturynii Ykpaiau (ct. 34),
Ipo sKy MHIIIa MOBa BHIIE 1 SKa J03BOJsSE OOMEXKEHHS CBOOOAM CIIOBA
B iHTEpecax Oe3IeKn epKaBu.

Otxe, B Iepiol BOEHHOTO CTaHy CBOOO/A CJIOBA 3a3HAE CYTTEBOI TpaHC-
(opmariii, a came: gep:kaBa 0OMEKy€e ITOCTYII A0 iH(QOpPMAIIil; TOCHIIOETHCS
KOHTpPOJIb HaJl MeJlia; BBOJATHCS 3a00pOHU HA MOIIMPEHHS NEBHUX JaHUX,
HalnpHKIaJ, BiicbkoBoi iH(opmalii. Lle nosicHIoeTbest TUM, 10 1H(pOpMAITis
CTa€ eJIEMEHTOM BiifHHU, a 11 TOIIUPEHHS MOXKE CTAHOBHTH 3arpo3y JKUTTIO
JIFOZICH Ta 000POHO3AaTHOCTI ACPIKABH.

Tomy B yMOBax BOEHHOTO CTaHy Jep)KaBa Ma€ CTBOPHTH TaKy MpPaBOBY
MOJIeJTb, sika O 3axwuIraia iHpopMaIiitHii IPOCTIip, aje He MePEeTBOPIOBAIACH
Ha IHCTPYMEHT 1ieH3ypu [4, c. 23].

I TyT KJIFOUOBMM NUTAHHSIM IOCTAa€ MUTAHHS IIPO TE, € IPOXOANUTH MEXa
JIOITYCTHMOT'O OOMEXEHHS 1 K, 3aIPOBAPKYI0YH 0OMEKEHHS, HE IOy CTUTH
MOpYIIEHHS npaBa. BianoBine Ha 1e 3anuTaHHs Hajtae CBPONEHCHKUH CyIl
3 mpaB moanan (ECIUI — O.K.), sxum Oyno chopMynsoBaHO Tak 3BaHHN
TpUCKIamoBUil Tect. lle cTaHmapTHHH MeXaHi3M [UIA  TepeBipKH
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NIPaBOMIpHOCTI OOMEXEHHsl IpaB JIIOAWHM, 30KpemMa ii cBOOOIM CIlOBa,
rapanToBaHoi crarreto 10 €Bpomneticbkoi Konsenii npas moauan (€K —
O.K)) [5]. B ymoBax BiifiHH @el TecT MPOMOBKYE JiATH, ajie HOro
3aCTOCYBaHHS BPaxOBYeE CIIEIM(iKy BOEHHOTO CTaHy Ta MOJOXKEHHS CTaTTi
15 €KILT [5], saxa mo3Boisie mep:kaBaM BiACTYIATH BiJ CBOiX 3000B’s3aHb
Y MeXax, 1[0 «CYBOPO BUMararloThCsl TOCTPOTOIO CTAHOBHUINAY.

Tax, sKmo € 00’ €KTHBHI BUMOTH OOMEKEHHS TIpaB JIOAWHU TO MOTPIOHO
CHiBBiTHECTH OOMEXEHHS 3 3-Ma yMOBaMH:

1. 3akonHicTs (mepenbadeHiCTh 3aKOHOM). Bymb-ike OOMEKeHHS CBO-
0oau cioBa MOBHHHO MaTH MiAIPYHTS Yy HaI[lOHAJILHOMY 3aKOHOJABCTBI.
3akoH Mae OyTH JOCTYITHUM (TPOMaJsTHUH MOXKE O3HAHOMUTHCS 3 HOPMaMH)
Ta YiTKUM (HOpMa c(OpMyJIbOBaHa JIOCTaTHHO TOYHO, MO0 JIIOAWHA MOTJIa
nepe0aYnTH HACTIIKA CBOIX JIii).

[Mix vac BiiHM B YKpaiHi Takumu 3akoHamu € 3akoH «[Ipo mpaBoBumit
PEXUM BOEHHOTO CTaHy» Ta cTarTs 114-2 KpumiHampHOTO KOZIEKCYy, SKa
3a00pOHSE HECAHKIIOHOBaHE TOIMMPEHHS iH(OpMAaIii mpo mMmepeMileHHs]
30poi Ta BIHCBHK. SIKIO 3aKOH HAATO PO3IUIMBYACTHH, 1€ TIOPYIIYE KPUTEPIH
3aKOHHOCTI.

2. JleritumHa Meta. [lepaBa Mae IOBECTH, IO OOMEKEHHS BIIPO-
BaJDKY€EThCS 3301 OnHiel 3 mined, Bu3HaueHHX KonBeHmiero. Haitbinpm
aKTYaJIbHUMHU il 4ac 30poiHOro KOH(IIKTY € Ll HalllOHAIBHOI Oe3neKH,
TEPUTOPIALHOT ITICHOCTI Ta rpoMajachkoi Oesmeku. OOMEKEHHS MOXKe
Oytu crpsMoBaHe Ha 3anobiraHHs oOi3HaHocti Bopora npo aii 3CVY,
HEJIOMyIIeHHS MaHIKK cepe]] HaceJIeHHs a00 PO3MaIlOBaHHS BOPOKHEY.

3. HeoOXigHiCTh y JEMOKpPAaTUYHOMY CychinbeTBi. lle HalickiamHimmmii
eTalrl, 110 BUMarae BCT@HOBJICHHS OajaHCy MiX CBOOOJOIO CiioBa Ta iHTe-
pecamu Oesmekn. Ha mepmiomy Michi € HarajgpHa cychiibHa morpeba,
T.T. JIep)KaBa Ma€ JOBECTH, IO BTPYYaHHSA OylI0O MIHCHO HEOOXiITHUM,
a He TPOCTO «KOPHUCHHM» 4YHM «OaxaHuM». [IponopuiiiHicTh BH3Ha4ae
3ax0JH, SKi He MMOBHHHI BiICTYTIATH BiJ 3000B’S3aHb NIEpXKAaBH OiNbIIe, HIXK
me BuMmarae curyamis. Hampukmax, €CIDUI Haromomrye Ha BaKITHMBOCTI
PO3pI3HEHHsI OI[IHOYHHMX CY/KEeHb (SKI HE MiJSraloTh J0Ka3yBaHHIO)
BiJl TBep/keHb mpo ¢aktu. | BaxIMBOIO € poNb CyHiB, came: CyIu
HE MOBMHHI MPOCTO TMOCUIIATHCS Ha BHCHOBKU CIIEICTYXO 4YM BIHICHKOBHX
ekcriepTiB. BoHM 3000B’s3aHi  caMOCTIHHO  aHaNi3yBaTh  KOHTEKCT
MOBIZIOMJICHHS1, 00CST aynuTopii Ta peajbHy 31aTHICTh iH(pOpMAaIll 3aBIaTi
IIKO/IH.

TakuM 4nHOM, €BPOTICHCHKHUIA MiAX1 HATOJIONIYE, 110 HABITh y MUTAHHAX
Oe3nexn cBoOoza ciioBa He MOke OyTH 3BejeHa 110 Jekiapaii, a i oome-
JKCHHS [TOBHHHI OyTH MiHIMAJIbHO HEOOXiITHUMHU.

[Mompu icHyBaHHS TPUMIPHOTO TECTY ICHYIOTh PHU3WKHA HAAMIpHHUX
00MeKeHb, 10 MOXKE IPU3BECTH IO BCTAHOBJIECHHS LIEH3YPH; 3JTOBKUBAHHSI
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BJIaJI0I0; OOMEKEHHSI JIEMOKPAaTHMYHOIO KOHTPOJIO HaJ IEpKaBoIO; IMOpY-
IICHHS 1HIIMX TPaB JIIOJUHA. AJDKe HAJAMIPHI OOMEKeHHS B iH(OpMAIliiHIA
cdepl HEeraTHBHO BIUIMBAIOTH Ha COIaJIbHI Ta €KOHOMIUHI IpaBa JIIOJMHU
[4, c. 23].

Ormxe, cBoOO/A CIOBa € (yHIAMEHTAJbHUM MPABOM, OJHAK Yy Mepion
BOEHHHUX BUKIIMKIB BOHAa HE MOXE peaizoByBaTHCs Oe3MexHo. bananc Mix
cB00O/IOI0 clOoBa 1 OE3MEKOI0 Iep)KaBH JOCSTAETHCA 32 yYMOB: YIiTKOTO
NPaBOBOTO  PEryJIOBaHHS; JOTPHUMAHHSA [PUHLHUIY PONOPLIHHOCTI;
HEJONYLICHHS 3JIOBXHBaHb JIEPKaBOWO; 30€peKEHHS JIeMOKPAaTHYHUX
CTaHAApTIiB HAaBiTh y KPH30BUX yMoBax. [IpW NpuHAHATTI pilleHHs Npo
oOMe)KeHHsI IpaB JIOIWHU B I[JIOMY, Ta MpaBa Ha CBOOOJY CJIOBa, 30KpeMa,
MOTPiIOHO JOTPHUMYBAaTHUCh TPHPIBHEBOTO TECTY Ha OCHOBI MIiXKHApOJHOT
MPaKTHKH: 3aKOHHICTB, T.T. OOMEXEHHs IMOBHHHI OyTH 4iTKO mependaveHi
3aKOHOM; HEOOXiJHICTb, T.T. BTpyYaHHS! Ma€ OyTH OOIPYHTOBaHHUM pealb-
HOIO 3arpo30i0 (HampuWKIal, BiiCRKOBOIO UM 1H(OpPMAIfHOI0); TpOmOop-
HiftHICTE — 0OME)KEHHS HE TIOBUHHI 3HUIIYBATH CYTHICTh IIPaBa.

BiitHa He mopyIIye i HE CKacOBY€ MpaBa JIFOJMHY, a JIMIIE 3BYKYy€ MEXi
ix peauizarii, 10 BUMarae oCOOIUBOI yBaru /10 TapaHTil iX 3aXHCTY.
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HAIIIOHAJIBHI MEXAHI3MH ®IKCAIII TA OBPAXYHKY
EKOJIOTTYHOI IIKOJM, 3ABJIAHOI BOEHHUMMU JISIMU

Ko3myasak Katepuna AnapiiBHa
KaHOuoam 1opuoudHUX HayK, OOyeHm,
acucmenm xageopu nyoaiuH020 Npasa PUOULHO20 axyibmemy,
Yepriseyvkuii Hayionansru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

Ay3sak Codin IBaniBHA
cmyoenmia 2 Kypcy iopuoudHo2o axyiomemy,
Yepniseyvkuil Hayionanorul yHisepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Ykpaina

30poiina arpecist pd mpotu Ykpainu, sika TpuBae 3 2014 poxy i mepe-
pocia y moBHOMacmTabHe BTOoprHeHHs 24 miotoro 2022 poky, 3aBpana
JOBKULIIO HAmoi IepkaBW IIKOAM Oe3mperiefeHTHOro macmraly. Macosi
MOXKEeXi, PyHHYBaHHS TpOMHCIOBHX 00’ekTiB, miapuB Kaxoscekoi I'EC,
3a0py/THEHHsI IPYHTIB, BOAOIM 1 MOBITPs TPU3BEIH IO CEPO3HOI Aerpaaaii
€KOCHUCTEM 5K Ha HalllOHAIBHOMY, TaK 1 Ha TPAaHCKOPJOHHOMY piBHI.
3a ganumu Jlep)kaBHOT €KOJIOTIYHOI 1HCICKINl, CTAaHOM Ha KBITEHb
2026 poky po3mip 30HUTKIB yxKe CATHYB 6,7 TPJIH I'pH 1 IPOJOBXKYE 3pOCTATH
[1]. Came TOMy CBOTOMHI OCOOJHBO TOCTPO MOCTaja MOTPeda PO3pOOKU Ta
BIIPOBAPKEHHS JI€BUX HAIllOHAIBHUX MeXaHi3MiB (ikcauii Ta oOpaxyHKy
Takoi MIKOAW — ke 0e3 HUX HEMOXXJIMBO Hi NPUTATHYTH arpecopa
JI0 BIATIOBIZIATIBHOCTI, Hi CIUTAHYBaTH 3aX0JH 0 BiTHOBJIECHHIO JOBKIIIS.

[TuTaHHS NPaBOBOTO PETYJIIOBAHHS BiJIIKOTYBAHHS €KOJOTIYHOI IIKOIU
B YMOBax 30poifHOI arpecii BXke TOCHTh aKTHBHO BUBYAETHCSA YKPATHCHKUMHU
HAYKOBIIIMH. 3HAUYHUI BHECOK Y PO3POOIICHHS TEOPETUIHUX 3acajl 3pOOHIH
I'.I. bamtok, M.B. Kpacuora, JLII. Perrernik, M.S. Bammmun, O.1. Baik,
O.M. Koetyn, K.A.Ko3mynsak Tta inmi. BomHouac CTpiMKE OHOBJICHHS
HopMaTuBHOI 6a3u y 2022-2025 pokax BUMAarae MOAAIBLIOTO TIIMOOKOTO
aHaJi3y Hal[lOHAJbHUX MeXaHi3MIiB ¢ikcanii Ta 0O0paxyHKY €KOJOTi4HOI
IIKO/IM B yMOBaX BOEHHOTO CTaHY.

YuHHE 3aKOHOJIaBCTBO YKpaiHU HE MICTHTh €IMHOTO JIETAJILHOI'O BU3HA-
YEHHsI IOHATTS «EKOJIOTIYHA MIKoa». 3aKoH Ykpainu «IIpo oxopoHy HaBKo-
JIMIIHBOTO TPUPOIHOTO CEPEIOBUIIA» ONEpPye TEPMIHOM «ILIKOJa, 3aB/aHa
BHACJIJIOK IOPYIIEHHS 3aKOHOJABCTBA IIPO OXOPOHY HaBKOJIMIIHBOTO
NPUPOIHOTO CEPEeOBUIIAY», SIKa MPOSBIAETHC 4Yepe3 NpsMi 30UTKH, YITy-
IICHY BUTOIY Ta BUTPATH Ha BiTHOBJICHHS CTaHy AOBKULIL. 3aKOH YKpaiHU
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«[Ipo OWiHKY BIUIMBY Ha JOBKULISD» BUKOPHCTOBYE KaTEropilo «BIUIUB
Ha JOBKULIS», B 3akoHi Ykpainu «IIpo crpareriuHy €KOJOTiYHY OLIHKY»
MOBa iJ1€ TPO «HACIIIAKH JJIST JTOBKIJUIS.

VY Haymi eKOJOTIYHOTO TpaBa IiJl EKOJOTIYHOI0 MIKOZOK 3a3BHYAil
PO3YMIIOTh «IIOTIpIIEHHS CTaHy HABKOJHIIHBOTO MPHPOIAHOTO CEPEAOBHIIA,
MPUPOIHHUX PECYPCIiB i KOMIUIEKCIB, HITNX MPUPOAHUX 00’ €KTIB YHACIIIOK
MOPYIICHHS MpPaBOBUX BHMMOT, 3MEHIIEHHA a00 3HHUIIEHHS IpPH IHOMY
€KOJIOTIYHHX MaWHOBHX YH EKOJOTIYHMX HEMaWHOBHX MpaB i Omjar, mo
OXOPOHSIOTHCSI HOPMaMH €KOJIOTIYHOTO 3aKOHOAABCTBA, BKIIFOUAIOYN JKHTTS
1 37I0pOB’s1 JIIOAWHK, MaliHO (I3UYHHX 1 FOPUAMIHUX 0CiO» [2, C. 96]. O3Haku
Takoi IIKOJAW BKIJIIOYAIOTh TPUBAJIMW XapakTep IMOLIMPEHHS; BiJCYTHICTh
YITKUX TEPUTOPIAIbHUX MEX; MOXIIUBICTH OyTH BiJIHOBHOIO, HEBITHOBHOIO
YH BITHOCHO BiJIHOBHOIO; CKJIaHICTh T'POIIOBOI OLIHKH; BIUIUB Ha 3/10pOB’s
JIOMMHM Ta MalOyTHIX WOKOJIHB; IIOEJHAHHS 3 MOPAIBHOIO IIKOJOI0
[3, c. 31-33].

B ymoBax 30poifHOr0 KOH(IIIKTY €KOJOTidHa ITKOJa BUXOIUTH 32 MEXKi
3BMYaifHOT MaifHOBOi MIKOAW. Y KOHTEKCTi BIfHM BOHA XapaKTePH3YETHCS
MiABHUIIEHOIO IHTEHCUBHICTIO, KOMIUIEKCHICTIO Ta TPUBAJIICTIO HACTIIKIB, IO
BHMAarae ocoOIHBOTO IMigxoay a0 ii ¢ikcamii, OmMIHKH Ta BiAIIKOIyBaHHS.
UYepe3 TpaHCKOPIOHHUH XapaKTep Ta BiICYTHICTh YITKUX TEPHTOPIANBHUX
MEXK, Taka IIKOZa 3arpOXKy€e He JIMIIC HalliOHAJIbHIN, a i perioHaabHIi eKo-
sorivnii Oesmerri. Came i 0COOJIMBOCTI BUMArarOTh CTBOPEHHS CIICIliasib-
HUX HAIlOHAJIFHUX MEXaHi3MiB 11 (ikcarlii Ta 00paxyHKy.

3 ypaxyBaHHSIM 3a3HadeHoro B YkpaiHi micns 24 mrororo 2022 poky
Oyna copmoBaHa cucTeMa MexaHi3MiB (ikcalii Ta 00paxyHKy €KOJOTriqHOT
mkoau. [IpaBoBy ocHOBY 1i€i cucremn 3aknana nocraHoBa KMY
Bix 20 Oepesnst 2022 p. Ne 326 «IIpo 3arBepkeHHs [lopsaky Bu3HaueHHS
IIKOAW Ta 30WTKIB, 3aBJaHMX YKpaiHi BHACHiIoOK 30poiHOi arpecii
Pociiicekoi ®@eneparii» [4]. Came mell HOKyMEHT 3allpoOBAJHB €IMHHUN
MOPSIOK OILIHKMA MIKOAM B YCiX cdepax, y TOMY YHCI B Talxy3i OXOPOHHU
MOBKUDISA, 1 TOKIAB Ha ToximrHe MIHICTEPCTBO 3axHUCTy JOBKIJUIA
Ta MPUPOIHHUX pecypciB Ykpainu (mami — MiHIOBKiLIL) 00OB’SI30K pO3-
pOOJIATH Crieliali3oBaHi METOUKH.

Y 2022 poriti MiHA0BKILIS 0YJ10 3aTBEPKEHO IIIICTh KIIFOYOBHX METOTHK
BU3HAUYCHHS! PO3MIpY ULIKOAM, aJalTOBaHMX J0 YMOB BOEHHOTO CTaHy:
10710 3eMJTi Ta IPyHTIB (Haka3 Big 04.04.2022 Ne 167); mog0 aTMochepHOro
noBiTps (Haka3z Bix 13.04.2022 Ne 178); mono BoAHUX pecypciB (Haka3 Bif
21.07.2022 Ne 252); mono Hanp (uakaz Bim 15.09.2022 Ne 366); moxno
jmicoBux pecypciB (Haka3z Big 05.10.2022 poky Ne414); Ttepuropii
Ta 00’€KTIB MPUPOIHO-3anoBigHOro Gouay (Hakas Bixg 13.10.2022 Ne 565).
Ili Meromukyl BpPaxoOBYIOTh HE JHINE MpsIMy IIKoxy (3a0pyIHEHHs,
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3HUILEHHS, 3aCMIUCHHS, CAMOBUIbHE BUKOPHUCTAaHH), a i BUTPATH, T10B’s13aH1
3 T 00paxyHKOM.

BaxnuBMM B KOHTEKCTI HAlIOro IOCIHiIKEHHS € 3akoH YKpaiHu Bif
23.02.2023 Ne 2923-IX [5], sxkuMm 3ampoBajpkeHO JlepikaBHUH peectp
MOIIKO/DKEHOTO Ta 3HHUIIEHOro MaifHa. Peectp ¢yHKIIOHye SIK HEHTpai-
30BaHa iH(oOpManiiiHa cucTeMa, IpU3HaYeHa JUIl HAKOMMYECHHS Ta 3aXHUCTY
JMAaHUX TpO 0cid, MalfHO SKHUX TOCTPaKJallo, a TaKOX MPO caMi 00 €KTH.
BaxumBo, mo oO0JiK OXOIUTIOE HE JHIIe HEePyXOMICTh, a W MPHUPOMHI
pecypcd, 30KpeMa Hazapa, 3eMeNbHi, JIICOBI Ta BOAHI PECypcH, a TaKOX
OionoriuHe pizHOMaHITTs. PeecTp 3abe3neuye 30epiranHs JOKyMeHTAIi IIpo
po3Mip MarepiaJbHUX 30UTKIB 1 pe3yabTaTd OIlIHKKM MaliHa, a TaKOX
JIO3BOJISIE BIICTEXKYBaTW BCl €Tamy NPHUHATTS pillleHb 100 HaJaHHS
KOMITEHCallii Ta (JiHAHCYBaHHS BiJIHOBJIIOBAJIBHUX POOIT.

[udposizarist 1 crpomeHHst npouecy (ikcarii eKoJOTiYHUX MpPaBOIo-
pYIIeHb, a, BIAMIOBITHO, 1 3aBAAHOI IIKOJH, CTAIM MOMKJIMBHUMH 3aBASKA
3anpoBapkeHHIO cepicy «Eko3arpos3a» (mocranoBa KMYVY Bix 28.07.2023
Ne 783) [6]. Cepsic 3abe3meuye aBTOMarm3amiio 300py I0Ka3iB, 30KpeMa
yepe3 MOXXJIMBICTD MOJAHHS (i3WYHUMH Ta IOPUINYHIMH OCOOaMHU eJeK-
TPOHHHX ITOBIOMIJIEHB NP0 €KOJIOTIUHI 1HIMACHTH 3 BepH(DiKalielo IXHFOTO
reorpaivHOTO TIOJOKEHHS Ta Bi3yallbHUM MiATBEP/DKCHHSIM, 9AM TpPaHC-
(dhopmye oTpuMmaHy BiJi IPOMaJICBKOCTI iH(pOpMaIi0 B O(DiliiiHy A0Ka30BY
Oasy.

Cranom Ha kBiteHb 2026 poky 3adikcoBaHo noHan 11 Tucsu daktiB
3aMOisIHHS MIKOJW HAaBKOJIMIIHBOMY NMPHPOJHOMY CEPEIOBHILY BHACIIIOK
BOEHHUX Aiit pd [7]. BogHOoUac, MexaHi3M CTATHEHHS 3 pd 3aBIaHUX 30UTKIB
Ha CBOTOJHI BIJICYTHIH. YKpailHCBbKI CyAM MOXXYTh BHM3HAUUTH pO3MIip
30MTKIB, BU3HATH NMPOBHHY JEpXKaBH-arpecopa Ta YXBAJIUTH DPILICHHS IIPO
BIJIIKOJYBaHHS, TMPOTE Jep’kaBa-arpecop HE BH3HAE IOPHCAMKIIIIO
YKpaiHCBKHX CY/iB, IrHOpY€ TXHi pilIEHHS Ta HE Ma€ Ha TepuTOpii YKpaiHu
aKTHBIB, TOCTYIHHX ISl IPUMYCOBOTO CTATHEHHS.

OTxe, 3a pe3yIbTaTaMH IMPOBEICHOTO aHAII3Y, MOXKXEMO 3pOOHUTH BUCHO-
BOK, 110 B YKpaiHi mpotsrom 2022-2025 pokiB chopMoBaHa yHiKajbHA
HOpMaTHBHA 6a3a, aJaNToOBaHA JO BHKIHMKIB BOEHHOTO CTaHY. Ii OCHOBOIO
crana [TocranoBa KMY Ne 326 ta HU3Ka rany3eBHX METOAMK MIiHIOBKLLIA,
SKI JIO3BOJIJIM TIEPEBECTH E€KOJIOTiYHI 30MTKM y KOHKPETHHH BapTiCHHN
BuMip. BrpoBamkeHHs 1HM(POBUX IHCTPYMEHTIB, Takux sk JlepskaBHUI
peecTp MOUIKOKEHOTo MaiiHa Ta cepBic «Exo3arpo3ay», 3Ha4HO CHPOCTHIIO
npouenypy ¢ikcauii Joka3iB, 3aIy4HBIIHN 10 LHOTO IIPOLECY IPOMAJICHKICTB.
Ix momanbine BIOCKOHAIGHHS Ta TicHA IHTerpamis 3 MDKHAPOJIHAMH KOM-
NeHCalliiHUMU MeXaHi3MaMHt JI03BOJINTh HE TIJIBKM 3aXHCTHTH €KOJIOTIUHI
iHTepecH JIepXaBHW, a W 3a0e3NMeYUTH peajbHE BiTHOBICHHS JOBKIISA
Ykpainu.
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BE3BAP’EPHICTb SIK IIPUHILIUAI €BPONENCHKOI MOJEJI
NYBJIYHOI CJIYKBH: OCOBJIUBOCTI JOKTPUHAJBHOI'O
CIPUMHATTSA TA IOIIYKY HOPMATUBHOI MOJEJI
3AKPIILJIEHHS B YKPATHI

Koaomoeunb Tersina OsnexcanapiBua
O0OKMOp 10pUOUYHUX HAVK, npoghecop, uneH-kopecnonoenm HAIIpH
Vxpainu, 3acayoscenuii opucm Ykpainu, 0exan iopuouuHo2o axyivmenty,
3anopizvkuii HayioHANLHUL YHIeepCUmem
M. 3anopidcocs, Yrpaina

IMmemeHTanis €BponelichbKUX MPaBOBUX CTaHIAPTIB Yy MPaBo IIyOigyHOT
cryx6n YkpaiHn 3 HeoOXimHICTIO mependavyae OXOIUICHHS BiIIOBITHUM
MPOIIECOM 1 3aCaHUYMX TOJOXKEHb, POJIb SIKUX TPATUIIHHO BimIrparoTh
OPUHOMONA. 3 OMIALy Ha BAXJIMBICTG NHTAHHS, WOTO JOCIHIIKEHHIO
MpUAULAIaca yBara BYCHHX-TIPEICTABHUKIB PI3HUX Tally3eBHX HANpPSIMKiB
MpaBoOBOi HAyKW y pi3HI iCTOPWYHI MEpioAd, Mpo IO CBiAYaTh YHCICHHI
mpari O. Ilerpummna, 0. bursaka, JI. bimu-Tiynosoi, B. Kommakosa,
O. baranoBa, C. ®emgunmmuna, JI. Kopuyru, A. bepmaua, O. IIponeBuua
Ta iH., 13 PI3HOBAPIATUBHUMH MOJIENSIMH «TJIMOMHM» Ta «CHeuianizamiim
BIJIMOBITHOrO HAYKOBOT'O MOILIYKY. AHali3yl0uu HasBHI TeMaTHuHI poOOTH,
MOXKHa 3 BIICBHEHICTIO CTBEpIKYBaTH, 110, HE 3BaKAalOYW Ha Bce iX
PO3MAITTS, PO3yMiHHsI MPUHIMMOIB MyOmiYHOI CIyXKO0M y HUX € yHi(iko-
BaHUM, SK 3aCaJHUYUX TMOJOXKCHb JJIs ICHYBaHHS MyOJidHO ClyX)0u
B IIJIOMy y BChOMY Ii BHIOBOMY Ta MOJEIbHOMY po3mairTi. Bix akuenty
yBar" Ha po3yMiHHS NPUHIUITIB, BHOKPEMJICHHS 1X O3HAK Ta MPOIMO3MLIi iX
nepeniky (Hanpukiaan, podboru O. Mukonenka, Jl. Ilpuiimauenka, FO. I'eop-
rieBcbkoro, M. Jlyuenka Ta iH.) # aX IO JETaTIi30BaHOTO aHAJI3y pecypcy
KO)KHOTO i3 HHX Yy pPI3HHMX Bapiamiix — BiI OJHOTO-IEKITBKOX H ax
JIO aHaji3y KOXXHOTO 13 HOPMaTHUBHO-3aKPIIJICHOrO mepeniky (Hampukia,
pob6otu b. Komanenko, O. My3u, H. Jluteun, K. Ueuenxo, 10. Jlesesn
Ta iH.) — TaKOK € «HaJiTpa» HAyKOBOro (haXxOBOTO MOIIYKY TEMaTHYHOTO
cnpsimyBaHHsl. HopMaTHBHO-TIpaBOBE 3aKpIIUICHHS BIAMIOBIHUX 3aCaJHUYNX
MOJIOKEHb IMyOJiuHOT Ciry>)kOM B VYKpaiHi TaKoX BIJIPI3HAETHCS CBOEIO
cneuudikor0 — Bix Qikcanii nepeniky NPHHIMIIB, i3 y3araJbHEHOI 3a
3MiCTOM HOPMOKO-JC(IHIMI€I0 KOXKHOTO 13 HUX y «0a30BHUX» 3aKOHOIABYUX
akTtax (Hampukian, cr. 4 3akony Ykpainu «Ilpo mepxkaBHy ciryxOy», cT. 4
3akony Ykpainu Bix 02 TpaBHs 2023 poky «IIpo cimyxOy B opranax
MICIICBOTO CaMOBPSAyBaHHs») abo xk Jwie i3 ¢ikcarieto X meperniky (ct. 4
3akony Ykpainu 07 gepBrs 2001 poxy «IIpo ciayx0y B opranax MicIieBoro
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CaMOBpSyBaHHs»), 3aKOHOJABYOI perjaMeHTauii 3acaj peajizauii IpHH-
Uy B IUJIOMy, 13 YTOYHEHHSM INOJO Jeraimizamii ocobmuBocTeit
pernamenTanii Ui chepu ImyOmigHOI CiykOM Ha MiN3aKOHHOMY piBHI
(manpukman, 3akoH Ykpainm «IIpo 3acagm 3amoOiraHHs Ta NPOTHAIT
TUCKpuMiHaMii B VYKpaiHi») # ax 0 [IeTalli30BaHOl perIaMeHTarlii
0COONMBOCTEH periiaMeHTarlii KOXHOTO i3 MPHHIUINB Ha ITiJ3aKOHHOMY
piBHI HOpMOTBOpYOCTI (Hampukman, mnoctanoBa KMY Bim 01 ksiTHA
2026 poxy Ne 425 «[Ipo BCTaHOBIEHHS BHUMOT IIOJO PIiBHA BOJIOMIHHS
AHTJIICEKOI0O MOBOIO 0CcO0aMU, SIKi IPETeHAYIOTh Ha 3aiHATTS OKpeMHX
nocany), o it 00yMoBit0e 0co0MMBOCTI (hOpMyBaHHS HOPMATHBHOI MOJIEN]
myOJIIYHOT CITY>KOM B IIIIOMY, B T.4. ¥ 100 11 MPHHIHUIIIB.
€BpoiHTETpalliiHNil BEKTOp JEpXKaBOTBOPYMX Ta IMPABOTBOPUMX IPO-
neciB B YKpaiHi, B T.4. i cTOCOBHO cepu myOmiyHOI CiIy’kOM, B acreKTi
IMIUIEMEHTAIil €BPOINEHCHKUX MPaBOBUX CTaHIAPTIB, aKTyalilye KOHICH-
TpPALil0 aKIEHTY NOKTPUHAIBHOTO TOLIYKY Ta HOPMOTBOPYOI IisUTBHOCTI
Ha YHOPMYBaHHI Ha IIiJICTaBi HOBITHROTO HAYKOBOTO Oaswcy (TpUHIIHT
HAYKOBOCTI) 3acaj] myOIigHOi CITy»KOwu, siki Oymu O pelleBaHTHUMH €BPOTICH-
CBKMM TIPAaBOBHM CTaHAApTaM IMyONiYHOI CITy>KOW, BOJHOYAC BPAaXxOBYBAIH
HaIllOHAJIbHI OCOOJHMBOCTI Ta 3amWTH peasbHOro 4acy. | me oOyMoBmioe
pizHOMAcCIITaOHICTh BIiATIOBITHUX aKTHBHOCTEH — BiJl yBarm II0 CHCTEMH
NPUHIIB MyONiYHOT CIyKOU B LIIOMY, TaK 1 KO)KHOTO OKPEMOTO MPHHIIMITY,
cepell SKMX CBOE 4YilIbHE Miclle MOCiJae MPHHIMI 0e30ap’€pHOCTI, PoIib
1 3HaYCHHS SKOTO ICTOTHO aKTyalli3yBalMCsl y 3B’SI3Ky i3 BIPOBAPKEHHSIM
B YKpaiHi NpaBOBOr0 PEXHUMY BOEHHOTO CTaHy Y 3B’SI3Ky i3 30pOHHOIO
30BHINIHKOKO arpeciero. IctoTHa Moaudikallis «KapTHHU KaJPOBOTO PECypCy
nmyOnivHOi cinyx0m y aeramizoBaHoMmy ii po3pi3i» [1] mosiBy HOBHX Horo
«CKJIaJOBUX» (BETE€paHH, BHYTPIIIHBO MEepeMilIeHi 0COON TOIIO0) 32 PaXyHOK
Moaudikarii Bxe icHyrouux ii ckiIagoBuX (MOJIOJb, OCOOW 3 1HBAIJHICTIO
TOIIO), @ TaKOX IOSBH «HOBALIHMX» CKJIAJOBHUX (BETEpaHH 1 BETEpaHH,
BHYTPIIIHBO TIepeMilieHi 0coOM TOMIO), ICTOTHO aKTyali3yBalW MUTAHHS
JIOCTYTIHOCTI (BixcyTHOCTI 6ap’epiB, 6e30ap’epHOCTI) MyOIidHOT CITy>KOH IS
BCIX IIMX 0Ci0, BCHOTO JIIOJCHKOTO pecypcy y HOro pi3HOMaHITTi. AKIEHT
yBard, i3 3MilIEHHSIM HOTro, Bil «PIBHOTO MOCTYIY», «HCIUCKPUMIHAIIII»
(BiTuM3HAHMI BapianT) A0 «0e30ap’epHOCT» (€BPONEUCHKHI aHaJor),
aKTyaJli3yBaB TOPiBHIILHO-IPAaBOBUH HAYKOBHMI aHalli3 BiAIMOBIIHUX 3acaj-
HUYHUX MOJOXKEHb IyOmiyHOl ciykOH, 13 MOJIETIOBAHHSIM Ta NPAKTHYHUM
BTUICHHSIM HOPMOIPOEKTHHUX Iporo3uuiid. be3bap’epHICTh SK CHHOHIM
JIOCTYIHOCTI MyOJIiuHOI CiTy>)kOM y HOBITHIM BITUM3HSIHIN TpaBoBiil Hayli
PO3IIISIAETECS K BiACYTHICTH (y pO3YMIHHI YCyHEHHs) Oap’epiB Juis
JIOCTYILy 0CO0HM 10 ImyOIIiYHOT CITy>KOH, LI MPOXOPKEHHS Ta IPUIMHEHHS 11,
mpHu IIOMY «Oap’epm» pO3TIAMAIOTECS caMe y MIMPOKOMY iX PO3YMiHHI,
SK Ti, AKi TOB’s13aHi i3 OyIb-SKUMH TPOSIBAMH TUCKPHUMIHAIEI (32 BKE
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YHOPMOBaHMMH O3HaKaMH), TaK 1 Ti, sIKi BiAMOBIJHOTO 3B’s3KY 13 YHOPMOBa-
HUMHU O3HAaKaMH He rnepexdavaroTs (Hampukian, podotn C. Pemunmmua,
H. Bepioc), mo i BiApi3HAETHCA BiJ TPamUIHHOTO (MIEPEBaXHO O APYTol
nmekaan XXI CT.) JOKTPUHAIBHOTO MiAXOIY MIOA0 PO3YMIHHS BiIIOBiIHOTO
«0a30BOrO» 3aCaJHUYOTO TOJOXKEHHS MyOmiuHOi ciayxOu. Bimmosimawmit
JOKTPUHANBHAN aKIEeHT yBarW BITYM3HSHHUX BYEHHUX-TPABHUKIB IUTKOM
KOpeJIoe i3 YHOPMOBaHMM BH3HaueHHAM Oe30ap’epHOcTi B aktax €C,
o ¥ MiATBEPIUKye BIUIMB NPAaBOBOI HAyKH Ha HOPMOTBOpUY Ta IpaBO3a-
CTOCOBHY HisutbHOCTI. ITpHHAHATTA 1imoi HU3KK MiA3aKOHHUX TEMaTHIHIX
HOPMaTHBHO-TIDaBOBUX  aKTiB  (Hampukian, po3nopsmkeHHs KMY
Big 14 xBiTHs 2021 p. Ne 366 « IIpo 3aTBepmxenns HanionansHoi crparerii
i3 CTBOpeHHs Oe30ap’epHOro mpocTopy B YKpaiHi Ha mepiox 10 2030 poky»
(B pemakuii posnopsmkennss KMY Bin 25 6epesns 2025 p. Ne 294-p), Haka3
HAJIC Bin 31 Gepesnst 2023 p. Ne 51-23 «IIpo 3aTBepkeHHS MeToTnIHIX
pexoMeHAaniil 3 mUTaHb (GopMyBaHHS 0e30ap'epHOCTI Ha pododoMy Mici
B JIep)KaBHUX OpraHax» TOIIO) IUIKOM MOKHA PO3IIIAATH SIK PEe3yJbTaT
IMIUIEMEHTAIi] €BPONEHCHKNX MPaBOBUX CTaHAAPTIB (30Kpema, JlupexTnBa
Pagm €C 2000/78/EC Bim 27 mmcromama 2000 p. «IIpo BcraHOBIEHHS
3aralbHUX PaMoK IS PIBHOTO CTaBJICHHS y cdepi 3alHATOCTI Ta mpode-
ciftHoi misiteHOCTI», JupektuBa €C 2016/ 2102 Bim 26 xostHA 2016 p.
«IIpo mocTynHicTh BeOCaiTIB Ta MOOLILHUX 3aCTOCYHKIB OpraHiB Jep KaBHOT
Biagn», dupekruBa €C 2019/ 882 Bing 17 keitas 2019 p. «IIpo Bumoru
JIOCTYIHOCTI MPOIYKTIB 1 MOCIYT, a00 €BPONEUCHKUIN aKT MPO AOCTYIIHICThY,
JupextuBa €C 2018/ 1972 Bix 11 rpyans 2018 p. «IIpo 3anpoBamkeHHs
€BpONEHCHKOTO KOAEKCY EJNEKTPOHHUX KOMYHIKalliid, SIKUH peryitoe
KOMYHIKaIlifiHi Mepexi 1 MoCIyru y paMkax €IMHOTO HU(PPOBOTO PUHKYY,
Pexomennamis Komirery MinictpiB Pagum €Bpomrm Ne R (2000) 6
Big 24 mororo 2000 p. «IIpo cratyc myGuidHMX Ciry>kO0BLIB B €BpoIi»
TOmO). A B acmekTi BpaxyBaHHS Pe3yJbTaTiB HOPMOTBOPYOCTI Ta IPaBoO-
3aCTOCOBHOI MISTBHOCTI MIOAO 3acall iHCTUTYIIHHOTO, iH(QPacTpyKTypHOTO
Ta iHIIOTO 3a0e3IeYeHHs BIIPOBaKEeHHs 0e30ap’epHOCTI My OIiYHOT CITyKOH
(xoopmunanis coienpani HAJIC i3 Pagoro 6e30ap’eprocti, PagHukom —
yrnoBHoBakeHUM [Ipe3unenta Ykpainu 3 nuranb 6e30ap’epHOCTI, 3aTBep/-
KeHHs: Mertozonorii MpoBeleHHs] OMUTYBaHHS Ta OINpAIIOBaHHS HOro
pe3ysbTaTiB Ta OpPI€EHTOBHOTO TIEPETIKYy 3aluTaHb OIMTYBAHHS IIOJO
BU3HAUEGHHS CTaHy Oe30ap'epHocti Ha pobOo4yoMy Micii MyOIiuYHHX
CiTy)KOOBIIIB, BIPOBADKEHHS IMKJIY OHJAWH-KYpCIB Ha HalllOHAJbHIN
wiatdopmi «/lis. Ocsita» mix Ha3Boro «/lepxaBa 6e3 Oap’epiB», TumnoBoi
OCBITHBOI IIPOrpamMH 3 IIJBHIIECHHS KBatiikamii Jep>kaBHUX CITy>KOOBILIB,
IO 30pi€HTOBaHa Ha (OPMYyBaHHS KOMIICTEHTHOCTEH 13 3a0e3nedyeHHs
6e30ap’epHOTO MPOCTOPY IMyOIiUHOI CIy)OH, i3 OJHOYACHUM BH3HAYCHHSIM
y MIOpiYHUX IUTaHAX [Ep>KaBHUX CIIY>KOOBIIB BIiATIOBITHWUX TTOKa3HUKIB
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IUSUTBHOCTI, 13 1X BHMIPIOBAHICTIO Ta MOXJIMBHM IIOPIYHUM OIIHIOBAHHSIM,
TOLIO), BCE 1€ JO3BOJSIE CTBEp/KYBaTH, IO Taka IMIUIEMEHTAaMis
€BPOIEHCHKNX INPaBOBHX CTAHAAPTIB € CHUCTEMHOIO, a OT)KE€ BOHa po3pa-
XOBaHa Ha TPUBANLY [0 Ta IEPCHCKTHBHY pe3yIbTaTHBHICTh. Brposan-
JKCHHS BIIMOBIZHOTO 3acaJHUYOr0 IOJOKCHHS JO3BOJSE IOTOIHMTHCS,
mo «0e30ap’epHiCTh Ha MyONiYHIA CIyX0i — IIe¢ YMOBH, B SIKUX KOXXEH
1 KOXKHA, XTO NpPUHAIIOB Ha MyOmiyHy ciyxOy, He IHIIe pO3yMilOTh
HEOOXigHICTh HaJaBaTH HaWKpaluX MOCIYyTr JIOASAM, a ¥ ycepeawHi
myOmiyHOi CIy’)k0M BiAYyBarOTH B3a€MHY IIOBary, MATPUMKY W MaioTh
Ti YMOBH, SIKI NAlOTh 3MOTY OyIb-sIKif JIFOAMHI TpAIfOBAaTH B KOJCKTHBI
Ta BUIBHO KOPHCTYBAaTHCS MpocTopoM» [2]. 3 omisigy Ha Te, M0 CYTTEBO
Moau(iKyBaics JOKTPUHAIBHI TEMaTHUYHI ITOJIOKEHHS, $IKi (DaKTHYHO
copMyBaJIM HOBITHE HAayKOBE WIIIPYHTSI JUIsI HOBITHBOI BITYHM3HSHOI
HOPMOTBOPYOCTI Yy cdepi myOmiyHOI CITYy>KOM CTOCOBHO 3aKpilICHHS
ii 3acagHMYMX MOJOKEHb, B HASBHOCTI PE3yJbTATH IiJI3aKOHHOI HOpMa-
THUBHO-TIPABOBOI periiaMeHTallii BpaxyBaHHs TaKOTO MiAIPYHTS, i3 IMITIEMeH-
Tali€0 €BPONEHCHKUX IPaBOBHX CTAHIAPTIB ILOAO BiJIOBITHOIO 3acal-
HUYOTO TIOJIOKEHHSI, IIIKOM JIOTIYHOIO € 3aKOHOJAaBYa perIaMeHTallis
(BHECeHHS 3MiH) BiATIOBIAHOTO TOJIOKEHHA W 3akpimieHHs Oe30ap'epHOCTI
came AK MPHHIHUIY MyONiYHOI CIyOW SK Ha PIBHI IMOJIOKEHB «0a30BUX»
3aKOHO/IaBYMX aKTiB MPO MyOiyHy ciiyk0y Yy BCbOMY PO3MaiTTi 11 BUAOBHX
nposiBiB, Tak 1 yHi(ikamii MOJ0XKeHb BCIX aKTIiB 3aKOHOJABCTBA IPO
nyOniuHy ciyxOy, i3 3a0e3neueHHsIM (OPMYBAHHS €IHOCTI HPAKTHKU iX
3aCTOCYBaHHSI.

Jlitepartypa:

1. IyOmiunmit 3BiT TomoBu HAJZIC mnpo miACYyMKH IisUIBHOCTI
y 2025 poui. URL: https://nads.gov.ua/plani-ta-zviti/publichnij-zvit-golovi
(dara moctymy: 17.04.2026).

2. BupoBamxkyiite 6e30ap’€pHICTh Ha MPaKTHIN: HOBHIA OCBITHIH cepiai
st myOmiganx caysx6osmi. URL: https://nads.gov.ua/news/vprovadzhuite-
bezbariernist-na-praktytsi-novyi-osvitnii-serial-dlia-publichnykh-
sluzhbovtsiv ([lara 3Bepuennst: 17.04.2026).

55



DOl https://doi.org/10.36059/978-966-397-613-6-13

YU € BOEHHU CTAH BUIIPABJIAHHSM
MOPYIIEHHS ITPAB JIIOJJUHU B YKPAITHI?

Ky3bmenko Osnena Banepiipna
KaHOuoam 1opuoudHUX HayK, OOyeHm,
doyenm xagedpu npasa
1IBH3 «Esponeticokuil yHigepcumeny
M. Kuis, Yxpaina

[lpaBa mronMHKM BUKOHYIOTH (YHKIIIO OOMEXEHHs IyOJiuHOI Biaau
Ta 3amo0iraHHs 11 CBaBUIBHUM IisiM, IO POOUTH iX OJHIE€I0 3 KIFOYOBUX
O3HaK JIeMOKPaTHYHOTO MPaBOBOrO pexuMy. HaTtomicTe aBTOpHTapHi
# TOTaNTapHI PSKIUMH HE BU3HAIOTH IPHPOTHOTO XapaKTepy MpaB JIOIMHH,
pO3TISIIAIOYM X SK TOXiTHI Bil BIACHOI BOJi. Y TaKkOMy MiAXOJi IpaBa
ICHYIOTH IIMIIE TOMi, KOJM BOHHM CAaHKIIOHOBaHI BIAIOI0 Ta 3aKpiIUICHI
B HOPMAaTHBHO-TIPABOBUX AaKTaX, IPHYOMY 31eOUIBIIOro HIeTbes Npo
CoMiaTbHO-EKOHOMIYHI MTpaBa.

OTXe, B yMOBaxX HEJEMOKPATUIHOTO PEXUMY OOCAT 1 3MICT IpaB JFOAU-
HU TIOBHICTIO 3aJIeXaTh B PILICHb JEPKABHUX OPraHiB. 3alpoBajKeHHS
BOEHHOTO CTaHy B TaKUX JEp)KaBax ICTOTHO HE 3MIHIOE CHUTYaIlilo
i3 3a0e3MeUCHHSAM MpaB, OCKUIBKH BOHM HE BH3HAIOTHCS SIK HEBIJI €MHI
Ta Taki, 110 HaueXaTh JIOJWHI BiJ HapoOJPKeHHs. binblie Toro, HaBiTh
(hopmasbHE MPOTOJIONIEHHS NEBHUX TIpaB HE Ma€ CTAaOUILHOTO XapakTepy,
aJDKe Jiep)KaBa MOXE BIIMOBHUTHUCS Bill HUX y OyIb-SKHH MOMEHT, Kepy-
I0YHCH TaK 3BAHOIO0 «PEBOJIIOLIIHOIO JOMIJIBHICTION.

JleMokpaTH4Ha JiepKaBa, K NPaBUiIO, HE BUCTYIAE iHIIIaTOpoM 30poii-
HOI arpecii. 3arapOHUIIBbKI BIHHU MPUTAMaHHI MEPEAyCiM HeIEMOKPATHIHAM
pexnMamMm, SKi ITHOPYIOTh IIpaBa JIOJUHHM HaBiTh y MeEXax BIIACHOI
IOPUCIUKINT, HE KaXy4d BXKE MPO TEPUTOPil iHIINX AepkaB, MO 3a3HAIOTH
BTOPTHEHHsI Ta OKyHallii.

TakuM 4MHOM, KOJM HAETHCS MPO rapaHTyBaHHS MPaB JIOJUHHU, 30KpeMa
B YMOBaX BOEHHOI'O CTaHy, Ma€ThCs Ha yBa3i caMe JAeMOKpaTHYHA JIepKaBa.
BonmHowac 1e He BHKIIOYaE€ MOXKIJIMBOCTI TNPUTSTHEHHS NpPEJICTaBHUKIB
TOTATITAPHOI BN O MIKHAPOIHO-TPABOBOI BiMIMOBINANBHOCTI 3a MOPY-
LIEHHS NIPaB JIFOAHH.

Bignosinno no Koncrurynii Ykpainum o0oB’S3koM jepkaBH € 3a0e3-
nedeHHs npas JioanHu. [Ipn oMy nependaueHo, Mo npasa JIOAUHA € THM
SBHIIEM, SKE BH3HA4Ya€ HaAIpSM IisUIBHOCTI JAepXKaBH, 1 (yHKLIIOHAIBHY
CIpPSMOBAHICTh, 1 came Jep)kaBa € BIINOBIZATBHOIO 3a peaizamiio Ta
YTBEPIXKEHHS IIPAB JIFOIMHH.
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Otxe, MOXXHa 3pOOMTH OJHO3HAYHWI BHUCHOBOK, L0 BOEHHHH CTaH
He MOXXe OyTHM BHKOPHCTaHWH JUIS TOTO, MO0 YKpaiHa BiIMOBHIJIACH BiJ
cBOro 00OB’sI3Ky 3a0e3nedyBaru npasa moaunHu. OxpiM 1poro, y Koncru-
Tynii YKpaiHu BUKJIaI€HO OKPEMi ITOJIOKEHHS, SIKi BU3HAYAI0Th OCOOIMBOCTI
peaizamnii mpas JIOJUHN B yMOBAaX BOEHHOTO CTaHy.

Bimmosimao mo cr. 64 Koncturymii Ykpainu npaBa JIOAWHA HE MOXYTh
OyTu oOMekeHi JuIe y BUMaaKax, nependadennx Koncrurymiero Ykpainu.
Haromomryemo, mo B miii craTTi HAETHCS MPO HOPMATHUBHY OCHOBY OOMe-
JKeHHs mpaB JoauHu — KoHcrutymito Ykpainu. He mig3akoHHUWE akrt, He
3aKkoH, a KOHCTHTYIIiSl, OCKUIBKM B AEMOKpaTUYHOMY cycninbcTBi KoHeTH-
TYLisl PO3TILIIAETBCS HacaMIlepell SIK aKT YCTAaHOBUOI BIaIM HApOAy, SKHUH
BCTAaHOBJIIOE TIOBHOBa)KEHHS OPTaHiB JIep»KaBHOI BIIaaAX Ta iX oOMexkeHHs [1].

Koncrurynist Ykpainu nependayae ocoOIMBHIN MOPSIOK BHECEHHS 10 HET
3MiH, AKHH € 3aco00M 3axucty KoHcTHTyLil, B TOMY YHCIi 0OMEKEHHS IpaB
monuHA. Buxomsum 3 XxapakTepy OOMEXKEHHS IIpaB JIIOAWHH, KOHCTH-
TYLIHHO-TTPAaBOBHUH MEXaHI3M iX 00MEXEHHS BUAAETHCS MPABUITEHIM.

Bimmosimao m0 4. 2 cr. 64 Konctutymii YkpaiHu B yMOBax BOEHHOTO
UM HaJ3BUYAlHOTO CTaHy MOXYThb BCTAHOBIIOBATHCSA JE€sSKI OOMEKCHHS
mpaB i cBOOO] 13 3a3HAUEHHSIM CTPOKY Aii X oOMesxeHs [1].

Ha mepion nii BoenHoro cramy B ykasi [IpesmmenTta Ykpaimm mnpo
BBE/ICHHS BOEHHOTO CTaHY BU3HA4YEHO BUYEPITHHUI MEpPeiK KOHCTUTYIIHHUX
npaB 1 CBOOOJ JIIOMMHM 1 TPOMAJsHMHA, SKI THMYacOBO OOMEXKYHOTHCS
y 3B’513KY 3 BBEICHHSIM BOEHHOTO CTaHy.

Bonu BKIIIOYAIOTH:

— HEBTpPy4YaHHs B OCOOMCTE Ta CiMeiiHe XWTTsS. 30Kpema, KOHTPOJb
3ac00iB 3B 3Ky, OTJIS/ PEUCH, TOKYMEHTIB, JKUTIIA;

— cBoOoma TepecyBaHHS, BUIBHMH BHOIp Micus TNpOXKHBaHHS, IPaBO
BIIBHO 3aJIMIIATH TEPUTOPiI0 YKpaiHW, 3a BHHATKOM OOMEXEHb, BCTa-
HOBJICHUX 3aKOHOM. ToOTO BifiCbKOBE KOMaHyBaHHS MOXE BCTAHOBIIOBATH
3a00pOHM YH OOMEXEHHS MIOAO0 BHOOpY Micus mepeOyBaHHS YU TIPO-
JKUBaHHA 0Ci0 Ha TepHTOopii, /e Mi€ BOEHHWI cTaH. BiH MO)Xe BCTaHOB-
JIIOBATH OCOOJIMBUII pexXuM B i3y Ta BHi3y, 0OMEKeHHs] CBOOOM Tepecy-
BaHHs TIPOMAaJIsH, 1HO3EMI[B Ta 0ci0 0e3 rpoMaisHCTBAa, & TaKOXK PyXy
TPaHCIIOPTHUX 3ac00iB, MEpeBIpKy ITOKYMEHTIB y oci0, a B pasi morpedu
OTJISIIT PeYCii, TPaHCIIOPTHI 3ac00M, Oarax i BaHTaXi, CIIy>KOOBI MPUMIIICHHS
Ta XKUTIO TPOMAISH [2].

VY mnepion aii BOEHHOrO CTaHy MOXYTh 3aIllPOBaPKyBaTHCS OKpeMi
oOMekeHHSI TpaB 1 cBoOOJ rpomajsH. 30KpeMa, MOXKE BCTaHOBIIIOBATHCS
KOMEH/IaHTChKa T'o/InHa — OOMEXKEeHHs NepeOyBaHHs Ha BYJIHUIIX y BU3HA-
YeHU yac 0e3 crienianbHuX MepenyCcToK.

Takokx MOXXyTh 3a3HaBaTH OOMEKEHb OKpEMi IONIITHYHI TpaBa, 30KpemMa
cBo0o/la OyMKH i ClOBa Ta IPaBO HA BilbHE BHUPAKEHHS CBOIX MOTIIAIIB
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i mepexoHaHb. [IpaBo rpomaasH Ha y4acThb B YNpaBiliHHI Jep>KaBHUMH
cIpaBaMy, BKJIIOYAIOYM y4acThb y BHOOpax i1 pedepenmymax, (akTHuHO
NIPU3YTTUHSETHCS, OCKUTBKH MIPOBEJEHHS BUOOPIB 1 pedepeHyMiB y BOEHHUI
4ac He JOITyCKaEThCA.

Kpim Toro, oOMexyeThCsi TpaBO Ha MHpHI 3i0paHHS — TPOBEACHHS
MITHHTIB, JEMOHCTpAIill Ta IHIIMX MacOBUX 3aXO[iB 3a00pOHAETHCA. 3a3HA€E
3MiH 1 peami3amis TpaBa BIIACHOCTI: MailHO NPWUBATHOI, KOMYHaJIBHOI
49U Aep>kKaBHOI (OPMH BIIACHOCTI MOKe OyTH HPHUMYCOBO BiIUdyKEHE IS
motped nepxkaBu. BomHOWac 00OB’S3KOBOIO YMOBOIO € IOBHE BiAIIKOIY-
BaHHS HOTO BaPTOCTI — sIK MOTIEPEIHE, TAK 1 HACTYITHE.

[IpaBo Ha MpaIo TaKOK MOXKE pealli3oByBaTUCS B OCOOIMBOMY MOPSIKY.
Ha tepuTopisix, e BBeZIEHO BOEHHHH CTaH, BINCHKOBE KOMaHIyBaHHS pa3oM
i3 opraHamu Biaau abo CaMOCTIfHO Mae€ MpaBO 3alpOBa/KYyBaTH TPYIIOBY
MOBUHHICTh 1 3aJlydaTH TPOMaASH IO BUKOHAHHS CYCIUIBHO KOPHCHHX
poGit. Mnerscs mepeayciM mpo poboTH 0G0POHHOTO XapakTepy, TiKBifaLio
HACNIAKIB HaJI3BUYalHHUX CUTYallil TEXHOTCHHOrO, IPHPOIHOTO YH BOEH-
HOTO ITOXO/DKEHHS. YMOBH BUKOHAHHS TaKUX poOiT, iX TpUBATICTH 1 omyara
BH3HAYAIOTHCSA BIATIOBIAHO IO TPYIOBOTO 3aKOHOABCTBA.

OKpiM 1pOTO, BifICEKOBOMY KOMaHIyBaHHIO HAJA€THCS MPABO BUKOPHC-
TOBYBAaTH pECypCH, BHUPOOHWYI TOTYXXHOCTI Ta MaWHO MIiAMPHEMCTB,
yCTaHOB, OpraHizaiiii ycix opMm BiacHOCTI, a TAKOXX OKPEMHX IpoMajisiH. 3
ocobamu, 3alydyeHHMH JI0 CYCHUIBHO KOPHUCHHX PpOOIT, YKIIaJa€eThes
CTPOKOBHIA TPYAOBHI JIOTOBIp.

B yMoBax BOEHHOTO CTaHy MOXYTh TaKOX OOMEXyBaTHCS IHIII
KOHCTUTYIIHHI 1paBa i cBOOOAH. 30KpeMa, 1Ie CTOCY€EThCS HETOTOPKAHHOCTI
JKUTIIA, IO JIOMYCKAaE MOXKIIMBICTh HOTO OTJISIy UM BUKOPHUCTAHHS B ycCTa-
HOBJICHOMY 3aKOHOM MOpAAKy. Moxke 3a3HaBaTH OOMEXEHb 1 IIpaBo
Ha TAaEMHHIIO JINCTYBaHHS, Tele(OHHUX pO3MOB, TenerpadHoi Ta iHIIOT
kopecrionzeHmii. KpiMm Toro, oOMeXeHHs MOXYyTb TOpPKaTHCS IIpaBa
Ha 3[IACHEHHS MiANPHEMHUIIBKOI JisTFHOCTI, SIKa He 3a00pOHEHa 3aKOHOM,
a TaKOX IIpaBa Ha CTpaiiK SK Croco0y 3aXUCTy €KOHOMIYHHX 1 COIIalTbHIX
inTepeciB. [IpaBo Ha OCBITY TakoX MOXE peali30BYBaTHCS 3 ypaxyBaHHSIM
YMOB BOEHHOTO CTaHy, 30KpemMa 4epe3 3MiHy ()OpM opraHizaiii OCBITHBOTO
mporecy abo THMYACOBI OOMEIKEHHsI HOTO 3IIHCHEHHS.

Cain Takox 3a3HayuTH, 1m0 KoHctutynis Ykpainu nepeabauae nepesik
1paB, SKi He MOXKYTb OyTH IOpYLIEH]I Y BOEHHHH Yyac. BOHM BKIIIOYAIOTh:

— IpaBa Ha PIBHICTH 1 MOBAry J0 JIFOJCHKOT T'THOCTI

— IIPaBO Ha 0COOMCTY HEJIOTOPKAHICTh

— MPaBo Ha LUTI00

— IIPaBO Ha FPOMA/ITHCTBO

— [IPABO HA CIPaBEIMBHUMI CyJl, IPABOBY JIOIIOMOTY Ta 3aXUCT

— TpaBo Ha XuTo [1].
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Otxe, MOXKHa JIMTH BHCHOBKY, IO 3TiJTHO i3 3aKOHOAABCTBOM YKpaiHH
OOME)KeHHSI TpaB JIIOAWHHM [OMYCKAEThCS JIMIIE Ha BU3HAYCHUH CTPOK
1 BHKJIIOYHO B TaKMX MeXax, sIKi HE MOPYLIYIOTh IX CYTHICHOTO 3MicCTy.
BonHouac y KO)XKHOMY KOHKPETHOMY BHIIAKY 3alpOBaKCHHS BOEHHOTO
CTaHy OpraHu ITyOITi9HOI BIaIHd MArOTh YITKO OKPECIUTH IEpeliK Ipas,
IO MiUIATaTAMYTh 0OMEXKEHHIO 32 BiMOBITHIX OOCTAaBHH.

TakuM YMHOM, IpaBa JIOJWHH BUCTYIAIOTh OPIEHTHPOM 1 BOAHOYAC
MEXEI0 MISTTPHOCTI Jep>KaBHUX OPTaHiB IiJ Yac 3alpoBaKEHHS BOEHHOTO
CTaHy Ta 3aCTOCYBAaHHS BiAMOBiAHUX 3axoniB. [Ipu 1ipoMy iCHye K0JIO TIpaB,
SIKI He MIIAraroTh OOMEXEHHIO B3araji, a OOMeKEeHHsS 1HIIMX HE ITOBHUHHI
MPU3BOJIUTH JI0 BTPATH IXHBOI CyTHOCTI. KpiM TOr0, KOHCTUTYIIHHO-TIPaBOBI
HOPMH HE JIMIIE BU3HAYAIOTh MEPENTiK HEBITUY>KYBaHHX IIPaB, a i BCTAHOB-
JIOIOTH crienu(iky peanizamii OKpeMHX IpaB B YMOBaX BOEHHOTO CTaHy.
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AETEPMIHOBAHICTb OBMEKEHHSI OKPEMHUX ITPAB
1 CBOBO/I TPOMAISIH YKPATHU Y HICJISABOEHHUM MEPIO/T

Kypinnuii €sren Bosoaumuposuya
OOKMOp 10pUOUYHUX HAVK, npoghecop,
npogecop xageopu KoHCMUMYYIUHO20 Ma aOMIHICMpPAMUeHo20 NpPasda
3anopizvruti nayionanbHull yHigepcumem
M. 3anopixcocs, Yrpaina

3a Otk HiX 4-X piuHY JiI0 B HaIill Aep)KaBi PeKMUMY BOEHHOTO CTaHy,
HaKOMHMYeHa JI0BOJI 3MICTOBHA IPAKTHKA SIK TIO3UTHBHOTO TaK HEraTHMBHOI'O
xapakTepy. Pe3ynbTaTh BUBYCHHS ii 3MICTy CKIQJaTUMYTh JOCTATHBHO
IIHHUI 1 MOBYAJIBHMH JOCBiA, BpaxyBaHHS SIKOTO Ma€ CTaTH OJHIEI0
3 TOJIOBHUX 3aB/IaHb OCTBOEHHOT'O BJIalyBaHHS B Y KpaiHi.

Po3snounnary 1o poOOTY, ClijJ 3 MEPEABOEHHOTO MeEpiofy, SIKUH Iepe-
ITyBaB MOBHOMAcCIITaOHOMY BTOpPTrHEHHIO p¢ 24 mrotoro 2022 p. Came y 1ei
BOCBMHPIYHUI TepMiH OYyI0 3p00JIEHO JOCTATHBO MOMMUJIOK, SKi HETaTHBHO
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MO3HAYWJIMCh HA OpraHizamii Ta 31ificHeHHI OOOpPOHM KpaiHM HE TUIBKU
y Tmepmn Micsli BeNHMKOi BiHM, a TNPOAOBXYIOTH KPUTHYHO BIIMBAaTH
Ha CUTYallilo B HallIiil Jiep>kaBi i uepe3 YOTUPH POKH BiJ i HOYATKY.

Hagits micnst 3aBepIineHHs Ha TepuTOpil YKpaiHu Aii MpaBOBOTO peXXuMy
BOEHHOTO CTaHy, HE CIiJ| CIIOIIBATHCS Ha «MHTTEBE» ITOBEPHEHHS JIO 3BH-
YaHOTO JIOJCHKOTO ICHYBaHHSA. Y IbOMY BHIAAKy TakoX Oyne moTpi-
OeH IOCTaTHHO TPHUBAJIHH 32 YaCOM IIEPEXiTHUH Mepioa MOBOEHHOT afanTartii
YKpaiHCBKHX TPOMaJIsH, CYCIIJIbCTBA 1 AEPKABH O MUPHOTO JKHUTTSL.

Binmina (mpunuHEeHHS 7ii) IPaBOBOTO PeXUMY BOEHHOTO CTaHy, y TeIle-
pilHIN cuTyanii y ki onuHMIAcs YKpaiHa O3HAYUTHME IPO: JOCSTHEHHS
JIOMOBJICHOCTI IPO TpHUBaJIe MEpPeMHp sl MK KpaiHOI0-)KEPTBOIO Ta KpaTHOIO-
arpecopoM abo yKJIaJaHHS MK HUMH MHPHOI YroAW rapaHTaMH JOTpH-
MaHHS KOTPOi K ¥ y IepIIoOMy BHUMAIKy MAaloTh BHCTYIATH AEpKaBH,
IO CIPOMOXKHI TOJITUYHHMH, CGKOHOMIYHMMH, BIHCHKOBUMH 3aco0aMu
3a0e3rneunTH He IOHOBJICHHS BiifHU.

Takox migcTaBaMu I NPUNWHEHHS MOii PEXUMY BOEHHOTO CTaHy
B Hamiil KpaiHi € — MoBHA Mopa3ka p¢ Ha yKpaiHCBKOMY ()POHTI, sSKa MOXKeE
HACTaTH BHACIINOK po3rpoMy ii Bilickk a0 HECHPOMOYKHOCTI HEIO MPOJOB-
JKyBaTH 3arapOHHMIBKY BiliHY (Hacammepen 3 €KOHOMIYHHX 1 TOJNITHYHUX
MPUYNH) 3 HACTYITHAM BUXOAOM ii BIHCHK Ta IHIIUX Aep>KaBHO-BIAJHUX
IHCTUTYIIIH 3 YCIX OKYIOBaHUX TEPUTOPiH YKpaiHH.

Haxane, nepuri nBa BapianTH (miepemMup’si abo JIOTOBIp), Y Cy4acHHX
peaiisx BHIVISLIAIOTH OUIBII BIpOTigHINIE 1 Tipiie s HAc, BPaxOBYIOUYH
MO3MIIT SK IMOIEepeHbOi Tak 0coONMBO TemnepimHboi anMinicTpanii CIIA
Ta il OYUIPHMKA, a TaKOX JIEpiB KpaiH OKpeMux 3aximHoi €Bponw,
ski mounHatoun 1ie 3 2014 poky, BCymeped yciM HOpMaMm MiKHApPOIHOTO
npaBa, €THUKM 1 MOpalli HaMaraloThCs YHHUKHYTH «eCKamamii» i yroaurta
KepMaHU4y pd Ta «30epertd Horo oOMuIUs» 3a MiICyMKaMH Ili€i raHeOHO1
BIlHHM, MIJITOBXYIOUN YKpaiHy /10 TaK 3BaHUX «BHUMYIIEHNX KOMIPOMICIBY.

3a mepmmx MBOX, a00 OUTBIN CIPHUATIMBHX BapiaHTaX HMPUIHHEHHS YU
3aBepIIeHHs arpecii pd, HE MOXIMUBO CIIOMIBATHUCS HAa MOMEHTaJIbHUN
nepexija Bix BiiHM 10 MHpY B YKpaiHi, 00 yciM BiIOMO SIK y CTaHi Kpai-
HBOTO BHCH@)XCHHS OpraHi3My JIIOJMHI MOXXE HAIIKOJUTH HABITh CKIISHKA
Bonu. ToMy BHXIiZ 31 cTaHy BiliHM B YKpaiHi Mae BiiOyBaTucs MOCTYIOBO
(moeranHo), 00 HE 3aMOAIATH JHUXO a Hi TpOMaisiHaM, a Hi JAeprKaBi.

Hacamnepen, HeoOXiZHO BH3HAUUTH pPO3MIpH 30UTKIB 3aroAisHUX
VYkpaini 3a pesynbratamu 30poiHoi arpecii pd. Tak, 23 mororo 2026 p.
y Kuesi BinOymacs odiriita npeserrartist [’ 1o mBHIKOT OMIHKA 3aBIaHOL
mkonu Ta motped VYkpainum (Rapid Damage and Needs Assessment —
RDNADb), sika oxomiroe nepioa 3 24 mtororo 2022 p. no 31 rpyaus 2025 p.

JlokyMeHT miaroToBieHO criabHO CBiTOBHM OaHKOM, YpsiioM YKpaiHd,
€pporeiicekoro Kowmiciero Ta Opranizamiero O6’eqnannx Hamiit y xoopam-
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Hanii 3 MDKHapOJHMMH NapTHEpaMM, HAyKOBHMH YCTaHOBAMH, TI'poMa-
JITHCBKUM CYCHIIBCTBOM 1 IIPUBATHUM CEKTOPOM.

3rigHO 110 HWOro IOJOXeHb, cTaHOM Ha KiHenb 2025 poky mnoTpedu
Y BIIHOBJICHHI Ta PEKOHCTPYKII Ha HAHOIIMKYi JECSTh POKIB OIIHIOIOTHCS
y 588 mupn nmomapis CHIA, mio maibke yTpwdi NepeBHILye MPOTHOZHHUH
BBII Ykpainu y 2025 p. [1].

Takox, mig 9ac BiIPOKECHHS ITOCTBOEHHOI YKPaiHCHKOI OEepKaBH CIIiJ
kepyBatucs 3axogamu Ilmany BinHoBieHHs VYkpainu, skuii OazyeTbcs
HAa TSTH OCHOBHUX TMPHHIWNAX: HETaWHWI TOYAaTOK 1 IIOCTYHOBUH
PO3BHUTOK; HApOIIyBaHHS CIPaBEIUBOrO 00po0yTy; iHTerpamis B €C;
Bi0yJOBa Kpaioro, HiK OyJio, B HaI[lOHAILHOMY Ta pETiOHATLHOMY
MacuTabax; CTUMYIJIIOBaHHS IPUBATHUX 1HBECTHUIIIM.

3a3HaueHNM IUTaHoM nependaueHo 3 2023 mo 2032 poku: BTUIMTH
y kuTta 850 comianbHO-EeKOHOMIYHHX MPOEKTIB; MOCATTH 7% IIOPigHMIA
npupict peanpHOoro BBII; 3amyunty BiAmoBigHE GiHAHCYBaHHS OiNbIIE HiIXK
Ha 750 Mipna. momapiB; 3a iHAEKCAMH GKOHOMIYHOI CKJIQIHOCTI Ta JIOA-
cpKoro Kamitainy Ykpaini momactu y TOII — 25 kpain [2].

Buxonsau 3 TemepimHiX Ta MaWOyTHIX peajiii TakoX, CIiJi 3a3HAYHTH,
10 3pyHHOBaHI 00’€KTH MPOMHUCIIOBOCTI, KOMYHIKaIliii, OXOPOHHU 37I0POB’S
Ta OCBITH, aJMiHICTPAaTUBHI OymiBIIi, KHUTIOBUH (DOHI — IIe JHIIEC YaCTHHA
MMOBHOT'O CIIMCKY TOrO, IO MiAJsAraTUMe BigHOBJICHHIO. JlemoOimizarris
COTEHb THCSY BIHCHKOBOCIY>KOOBIIIB — Y4aCHUKIB OOHOBHX JIiH, 3a CTaTHC-
TUKO MiHIMyM y 30% 3 skux OynayTth mposiBisitucs cumnromu [ITCP
(OCTTpaBMAaTHYHOTO CTPECOBOTO PO3JIaiy), TAaKOXK MOTpedyBaTume BiAIoO-
BiZiHOT yBaru 3 OOKy Jep»aBu — Hacammepe] 3a0e3neyeHHs JIiKyBaHHS,
CTBOPEHHSI CIPHUATIMBHX COLIIBHAX YMOB JUIsl aJanTtamii A0 MHPHOTO
JKHUTTSL.

He xpamuii ctan o4ikyeThcs i3 TOIIOHUMU pO3JTaaMH 3I0POB’S cepel
IUBUIBHOTO HAceNeHHS YKpaiHW, BPaxoBYIOUM Te, WO IiJ Yac BiiHU
nepeBaXkHa OUIBIIICTh TpOMaIsMH HalOyla Kymy ICHXOJOTiYHHX TPOOIeM —
TPUBOXKHICTB, alaTiio, Po3JpaTyBaHH:, MOTIpIIEHHS CHY Ta iH. [empecis,
ctpec, Toi e [ITCP — TpuBaii poku CynpoBOIKYBATUMYTb JKHTTS 3HAYHOT
YaCTHUHH YKPATHI[IB HABITh IICIIs 3aBEPIICHHS BIHH.

Tex He cnin 3a0yBaT Npo MOTPedy MOCUIICHHS! OPraHiB MPaBOMOPSAKY
Ta iX TOTOBHOCTI 10 e(eKTHBHOI MPOTHUIi CyTTEBOMY 30UIBIIEHHIO YCIiX
BUJIIB TSDKKMX 3JI0YMHIB BiJl po300iB 10 OGaHanTH3My (OCOOJIMBO Y mepiii
MIOBOEHHI POKH).

OxpiM TOrO, HEOOXiZHO BpaxoBYBaTH, ILIO JeMorpadiduHa Kpusa,
BUKJIMKAHA 3arviOeiIl0 JECATKIB TUCAY BIMNCHKOBHUX 1 IUBLILHHUX OCIO,
a TakoX ()aKTHYHUM BHI3Z0M Ha IIOCTIHHE MiCIle MEUIKaHHS 3a KOPJOH
5-6 MminplioHIB TpoMansgH YKpainu, OyZe KPUTUYHO BIUIMBATH HA HE TITBKH
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E€KOHOMIYHHUH, a i Ha COILIaThbHO-MOPAIbHUN KIIIMAT Ta TOAATBIIUI IIUBLTI-
3alifHUA PO3BUTOK HAIIO! BiTun3HU.

BykBanbHe Ta NMEBHUM YMHOM HE OOMEXeHe 00’€KTHBHOIO PEasibHICTIO
JOTPUMAaHHS YCiX NEMOKPAaTHYHHUX 3acajl, CTOCOBHO IOJITUYHOI CHCTEMH,
BHOOpiB, OKpeMHUX CBOOOJ JIOAWHU-TPOMAJSHUHA (HAacamIiepesl cBoOoxaa
clloBa, cBOOOJA IEPECYBaHHS TOIIO) B YMOBAax IIOBEPHEHHS IO MHPHOTO
KHUTTS Ta 30epexeHHs] peabHOi 3arpo3H IOHOBJIECHHS IIHMPOKOMACIITAOHOT
arpecii p¢, poOuTHMe YKpaiHCHKY JIep:KaBy JMOyKe€ Bpa3InBOi mepen
YEeproBOIO CIIPOOOI0 POCIHCHKHX 3arapOHMKIB 3HUIUTH YKpPaiHy.

HeoOximHO 4YiTKO YCBIJOMHTH, IO HA JPYTHid JeHb MIiCII «MHPHOI
yrogm» abo0 «IZOBrOTPHUBAIOTO IEpEeMHpP’s» — BOPOr Iie 3 OUIBIIO
IHTEHCHBHICTIO Tiepeiiie y riopuaHuii ¢popMaT BilfHH, IUIIXOM MONITHYHOT
necrabimizanii, iHpopmamiiHOTO THCKY (nIe3iHdopMarii, MCHUXO0JIOTIYHOTO
BIUIMBY), Kibeparak, AWBepcCiid, caboTaky HamaraTUMeThCsl 301IbIIyBaTH
BPa3JIUBICTh YKPAiHCEKOT'O CYCIIJIBCTBA 1 ASPXKABH.

Jlnst pe3yapTaTHBHOTO MPOTHCTOSATH MM HaMipam, Hamlii gepkaBi HeoO-
XiTHO BIABaTHCh 1O €(PEKTHBHUX KOTP3aXOMiB 3 IIUPOKUM 3aCTOCYBaHHIM
0oOMeXeHb y BUTISAL JepKaBHOTO (aJAMiHICTPATHBHOTO) MpHUMYyCy (Hacam-
mepen, B TNOMITHYHIA Ta iHpopmamidHMX cdepax). [lo6 36epertn
YKpalHCBKHAX TPOMAJSH BiJ BIUIMBY OKPEMHX HEZOOPOCOBICHHX Cy0’€KTiB,
SKI M7 Yac BifHM 3aliMarOThCs HEOE3MEYHUM IOMYJIi3MOM — BHCTYIAIOTh
NpOTH  3/iHCHEHHs MOOLTi3amii, PO3MOBCIOKYIOTh ICEBJOMHPOTBOPYI
HApaTHUBH, LBKYIOTh y COIMEpPEKax MPaBOOXOPOHINB i BiicbkkoBux TIIK
ta CII, a micnst BiliHH, Oy IyTh IParHyTH 3aiMaTUCh MOJITUYHOIO AisUTBHICTIO
y MeXax HOJITHYHHUX CTPYKTYp THILYy HapTii «yXuisHTiB». Tomy aepkaBHO-
BJIaJIHI IHCTUTYLIT MarOTh OYTH TOTOBI /10 MOMIOHMX MEPCHEKTHUB, 1 3a JJOMO-
MOTOI0 BHKOPHCTaHHS DPI3HOMAHITHUX 3axOiB IPaBOBOTO pearyBaHHS
CYTTEBO 3BY)KYBaTH aHTHUCYCITUTBHI CIIPOMOKHOCTI 3raJJaHuX OCi0.

Besnepeuno, mo Bka3aHi OOMEXEHHS MalOTh IPyHTYBaTHCS Ha (pakrax
MOPYIICHHST 3aKOHO/ABCTBA (TIEpeIyciM CKOEHHS BiINOBITHUX aaMiHICTpa-
TUBHUX a00 KpPHMiHAJIbHUX [EmiKTiB). Hampuxman, 3aKOHOTAaBCTBOM Mae
OyTH 3akpimieHa 3a00poHa MPHUIMATH y4acTh Yy HICISIBOEHHHX 3arajibHO-
JICpYKaBHUX 1 MICIIEBUX BHOOpax 0coOaM YOJIOBIYOi CTaTi, CTOCOBHO SIKHX
ICHYIOTh JIOBeieHI (akTh iX HE3aKOHHOrO mepeTuHaHHs JlepkaBHOTO
KOpAOHY YKpaiHH MiJ yac BilHH.

Takok, HEOOXITHO 3ayBaXKUTH, IO JJIS 3aCTOCYBAaHHS MOMIOHHUX 3aXOIiB
NPUMYCY MOTPIOHO BTUIMTH Yy JKUTTS IOETAIllHE CKAaCyBaHHs il MpPaBOBOTO
PEeKHMYy BOEHHOI'O CTaHy, II0 Ma€ 3/iHCHIOBATHCS Y MeXaX BiIINOBIAHOIO
nepexigHoro mnepioxy. Ile mnepenbaunTiMe 3MiHM 1O  BiIIOBiIXHOTO
3aKOHOJIABCTBA y SIKOMY JaHi eTtamu (cranii) 3a CTYHNEHEM 3acCTOCYBaHHS
JIEPKABHOTO MPUMYCY 1 XapaKTepoM 3arpo3 JepiKaBi, CIIi[I MOMIINTH HA JIBa
PI3HOBHIM — 3arpo3W BHCOKOTO PIBHA 1 3arpo3W IMiABHIICHOTO piBHS.
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3arpo3y BHCOKOTO DIBHS — IEpLIMH €Tan MiCIsIBOEHHOIO Iepiofy, SKHH
XapaKkTepu3y€e MOYaTOK BUXOXMY 31 3raJaHoro pexwuMy. 3arposu IIiJBH-
IIEHOTO pPIBHSA — 3aBepllaibHa CTajis MOBOEHHOTO Mepioay, Micis SIKOTO
3IIMCHIOETHCS TIOBHUH BHUXIJ] 3 PE)KUMY BOEHHOTO CTaHY.

CTpOoKM BKa3aHOTO IEPEeXiHOTO Mepiogy Ta HOro CKIAJOBUX CTalliB
MOXKYTh KOJIMBATHCS y JOCTATHBO PI3HUX YaCOBHX MEXKax, HacaMIlepe BOHH
3aJIeKAaTUMYTh BiJ] IOBHOTH BUKOHAHHS 3aBJaHb, IO MAlOTh BUPIIIYBaTUCS
mig yac 1x mii.

HaBeneni mpuamHH OOMEXEHHS OKpPeMHX IpaB 1 cBoOOA TpoMaisH
YkpaiHu y MiCISBOEHHUH MepioJ] He € BUYEPHaHUMH, il Y4ac MOJABIIOrO
BUBYCHHS TOPYLICHOTO IHUTAaHHS iX Mepesik MOXKEe PO3MIMPIOBATHCS, TaK
caMo SIK MOXYTb OYTH PO3IIMPEHI Ta JeTali30BaHi apryMeHTamis i 3micT
BIJIMOBITHUX MPUMYCOBO-TIPABOBUX 3aXOMiB TPOTHIII UM HEraTUBHUM
YUHHHUKAM.
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ITPABA JIIOJJVHU B YMOBAX BOEHHOI'O CTAHY:
MEXI MI’K CBOBO/I01O, BE3IIEKOIO
TA ITIPABOBOIO AISIVIBHICTIO JEPKABHU

Jlenrep SIna IBaniBHa
O00KMOp 10pUOUYHUX HAYK, npoghecop,
npogecop ragheopu KoHCMUMYYIUHO20, AOMIHICIPAMUBHO20
ma MidcHapooHo20 npasa
Bonuncovkuii nayionanvhuii ynisepcumem imeni Jleci Yepainku
M. JIyyvx, Yrpaina

[MpoGnema 3axucTy NpaB JIIOJUHA B YMOBaX BOEHHOTO CTaHy € OJHIEIO
3 HAWCKIANHIMHX U1 CY4acHOi IMpaBoBOI AepykaBd. BiifHa 00’€KTHBHO
3MIHIOE€ 3BHYAHAN TOPSAOK (YHKIIIOHYBaHHS CYCIUIBCTBA: JAepikKaBa
3MyIIeHa ONEPAaTHBHO pearyBaTH Ha 3arposu, 3a0es3ledyBaTd OOOpOHY,
MIATPAMYBATH MyONIiYHy O€3MeKy, 3aXWIIaTH KUTTS TPOMAASH 1 TEpUTO-
piaspHy mimicHicTs. BomHouac came B yMmMOBax BifHH OCOONHBO TOCTPO
MIOCTa€ MHUTaHHA MPO MEXI JOMyCTHMOTO BTPYYaHHS JIEpKaBH y MpaBa
i cBoOoau moauHu. besneka He Moxxke OyTH BHUIpaBAaHHSM JUIs CBaBLLIA,
a cBo0OZa HE MOXKE ITHOPYBAaTH pealbHI 3arpo3u ICHYBaHHIO Jep)KaBU
Ta CyCIJILCTBA.

Koncturynis YkpaiHu BUXOIUTH i3 TOTO, IO MpaBa i CBOOOIN JIFOIUHU
€ HEBiUY)KyBaHUMH Ta HENOPYLUIHUMH, a yTBEP/UKEHHs 1 3a0e3nedyeHHs
MpaB JIIOJWHU € TOJIOBHHM O00OB’si3koM nepxaBu [1]. Bomnouac cr. 64
Koncrurynii YkpaiHu J0IycKae MOXKIIMBICT BCTaHOBJICHHS OKPEMHX
oOMeXeHb IpaB 1 CBOOOA B yMOBaX BOEHHOTO a00 HA/J3BHYAHHOTO CTaHY,
ajie TIPsIMO BU3HAYAE TIEPENIK MpaB, sIKi HE MOXYTb OyTH 0OMEKeHi HaBiTh
3a Takux oOctaBuH [1]. OTXe, KOHCTHTYWIHHA MOAENs YKpaiHH HE 3are-
pedye MOXKIHUBOCTI TUMYACOBHX OOMEXKEHB, alle MiAIOPSIKOBYE X UITKHM
MPaBOBHUM MEXKaM.

3akoH Ykpaiau «IIpo mpaBoBHii pekMM BOEHHOTO CTaHy» Iependadae,
10 TPaBOBHI CTATyC Ta OOMEXKEHHs MpaB i CBOOOJA rpoMajsiH B yMOBax
BOEHHOTO CTaHy BHM3Ha4alOThcs BignoBimHO a0 Koucrutynii Ykpainu
Ta 3aKOHIB YKpaiHu. Y IbOMY X 3aKOHI HAaroJiollieHO, IO B yMOBax
BOEHHOTO CTaHy HE MOXYTh OyTH OOMEXKCHI IpaBa i CBOOOAW JIFOJMHH,
nepen6aveni 4. 2 cr. 64 Koncruryuii Ykpainu [2]. Lle o3Hauae, 1m0 HaBiTh
il yac BIMHU JepkaBa HE OTPUMYE “HEOOMEXEHOTro MaHjara” Ha BTPY-
yaHHs y cdepy MpaB JIOAMHM. 1i MisUIBHICTH Mae 3alMIIATHCA TIPABOBOIO,
MPONOPIIHHOI0, OOIPYHTOBAHOIO i KOHTPOIJILOBAHOIO.
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Oco0:11BOr0 3HaYECHHS B IIbOMY KOHTEKCTiI Ha0yBa€ IpaBoBa JisUIbHICTH
nepxxaBu. [IpaBoBa MiAJIBHICTD HE 3BOAWTHCS JIMIIE JO YXBAIECHHS HOP-
MaTHBHO-TIPABOBHX aKTIB YW 3aCTOCYBaHHS INPHUMYCOBHX 3axojiB. BoHna
BKJIIOYa€ HOPMOTBOPYUY, IIPABO3aCTOCOBHY, IIPABOOXOPOHHY, IIPABO3aXUCHY,
IHTepIpeTaIliifHy Ta OpraHi3amiifHO-TIPaBOBY MisUIbHICTH, CIIPSIMOBaHy Ha
BIIOPSKYBAaHHS CYCIUIPHUX BiTHOCHH. B yMmoBax BiffHH I IisUTBHICTH
MMOBMHHA 3a0e3neduyBaTd CKJIamHUA OamaHc: 3 OOHOTO OOKYy — edeKTHBHE
pearyBaHHS Ha 0€31E€KOBI BHKJIMKH, 3 1HIIIOTO — HEJOIYIICHHS PyHHYyBaHHS
KOHCTUTYLIHHIX TapaHTiil paB JIOAWHU.

Y HaykoBil JiTepaTypi CHIpaBeJIUBO ITiAKPECIIOEThCSI, IO IpaBa
JIIOJIMHA B YMOBaX BOEHHOT'O CTaHy HE 3HHMKAIOTh, a MEPEXOIATh Y PEKHUM
0c00MBOi IPaBOBOi OXOPOHH. BOHM MOXYTh 3a3HaBaTH 0OMEXEHb, ajie TaKi
0oOMe>KeHHS TOBUHHI BiJIIOBIIaTH KPUTEPISIM 3aKOHHOCTI, JIETITUMHOI METH,
HEOOXiHOCTI Ta mpomopuiiHocTi [3, ¢. 35]. CaMe 11i KpuTepii T03BOJIIOTH
BiIMEXKyBaTH TIpaBOMipHE OOMEXKEHHS BiJl TOpYIIEHHS IpaBa. Ko
JepkaBa OOMEXye INEeBHE MPaBO, BOHA Mae JIOBECTH, IIO0 TaKe OOMEKCHHS
nependadeHe 3aKOHOM, TWEpECHify€e JETITIMHY MeETy, € HeOoOXiTHUM
y IIeMOKPAaTHYHOMY CYCIIUIBCTBI Ta HE IEPEBUILYE MEX, SKHX BHMarae
KOHKpETHA CUTYyaIlisl.

MiXHapOIHO-TIPABOBI CTaHIAPTH TAaKOX JOIMYCKAIOTh MOXIINBICTh
BIZICTYITy Jep>KaBH Bil OKpeMHX 3000B’s3aHb y mepioj BiifHM a0o iHIIOT
CyCIIBHOT HEOE3IMeKH, AKa 3arpoXKy€e KUTTIO Hamii. BigmosigHo mo cr. 15
KonBeH11ii Mpo 3aXUCT MpaB JIIOJMHU 1 OCHOBOIOJIOKHUX CBOOOJ JiepKaBa
MOX€E BXKHMBaTH 3aXOJliB, L0 BIJICTYNalTh BiJ ii 3000B’s3aub 3a KoHBeH-
Li€l0, JIMIIE B TUX MEXaX, SIKUX BUMAara€ rocTpoTa CTaHOBHINA, i 32 YMOBH,
IO TakKi 3axXOAM He Ccylnepeyarb IiHIIMM MDKHapOJHUM 3000B’SI3aHHSAM
nepxasu [4]. Ilpm npomy KoHBeHmiss mpsiMo 3a00pOHSIE BIICTYIN BiX
OKpeMHX (DyHIaMEHTAIFHHUX TapaHTiif, 30KpemMa Bix 3a00pOHM KaTyBaHHS,
pabcTBa Ta IoKapaHHs 0e3 3aKoHy [4].

Le#t migxig Mae TPUHIIUIIOBE 3HAYCHHA AN YKpaiHu. 3 OogHOTO OOKY,
JiepKaBa Mae€ TpaBO OOMEXYBaTH OKpeMi IpaBa, SKIIO 1€ 00’ €KTHBHO
3YMOBJICHO BOEHHOIO HeoOXigHicTio. 3 iHIIOrO OOKy, BOHa HE MOXe
BUXOIIUTH 32 MEXI MDKHApOJHMX 1 KOHCTHTYLIHHMX craHmapriB. Tomy
Oynp-sike OOMEXEHHs CBOOOAM INEpecyBaHHs, NMpaBa Ha MUpHI 310paHHS,
npaBa Ha Mparllo, paBa BIACHOCTI, iHGOPMalifHUX NpaB ado 1HIIMX cBOOO
MOBMHHO OyTH He Jyniie (OpMaIbHO 3aKpIIUICHE B 3aKOHI, a W (pakTHYHO
BUIIpaB/iaHe KOHKPETHOIO 0€31EKOBOIO IOTPeOOIO.

Koncrurynittnnit Cyn VYkpainm y Pimenni Bin 18 mumus 2024 p.
Ne 8-p(I1)/2024 cchopmyiioBaB BaxJIMBY IPaBOBY IO3MILIIO, BiIIOBiIHO
JI0 SIKOT 1 B yMOBax BOEHHOTO CTaHy BepxoBeHcTBO KoHcrutymii Ykpainm
Ta il MPUHNOHWIIB, 30KpeMa BEPXOBEHCTBA IpaBa, IMOILTY BJIaId, MOBaru
IO mpaB 1 cBOOOJ JFOJMHY, 3aJHIIAIOTHECS OCHOBAMH JEMOKPATUYHOTO
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KOHCTHTYyLilHOTO nanxy Ykpainum [5]. Lle pimeHHs € Haa3BUYaliHO
Ba)KJIMBUM, OCKUIBKH BOHO IPSIMO MIATBEPKYE: BOEHHUH CTaH HE CKacOBYE
KOHCTHTYLIHHY TNpHUpoay AepkaBHOI Biagu. HaBiThb y KpH30BHX yMOBax
myOniyHa BIaJa MOBMHHA HisITH B Mexkax KOHCTHTYII, a mpaBa IIOOWHU
3aTHUIIAIOTHCS KPUTEPIEM OILIHKU TPAaBOMIPHOCTI JIEPKABHOT MisTTBHOCTI.

[Ipobmema OamaHCy MiK CBOOOIOIO 1 OE3MEKO0 OCOONMBO IMOMiITHA
y cdepi misutpHOCTI myOmiuHOI amMiHicTpamii. Came opraHd BHKOHABYOI
BJIaIM, BIIICBKOBI aIMiHICTpaIlii, OpPraHH MiCIIEBOTO CAMOBPSIyBaHHS,
comiaibHI CIIy’)KOHM, TPAaBOOXOPOHHI OpTaHM Ta IHIN agMiHICTPaTHUBHI
cy0’exTH Oe3rocepeHbO B3a€MOMIIOTH i3 TPOMaJsHaMH B YMOBaX BilHH.
BoHu yXBaJIomOTh DillleHHs PO eBakyallito, OOMEKeHHs IIepecyBaHHS,
KOMEH/IaHTChKY TOJAWHY, PO3IOJUI TyMaHITapHOi JOTOMOTH, COLiaJNbHI
BUIUIATH, OOJIK BHYTPINIHRO TEpeMillleHnX ocib, KoMIleHcalii 3a
3pyHHOBaHE J>KUTJIO, MOOUTI3aIliifHI TpoUexypH, JOCTYN IO aaMiHicTpa-
TUBHHX ITOCIIYT.

VYci mi pimreHHST MarOTh HpaBO3axUCHUN BuMip. HaBiTh sKmo amMiHi-
CTpaTHUBHHH OpraH Mdi€ 3 MipKyBaHb O€3ICKH, BiH HE 3BUIBHIETHCS Bif
000B’ 3Ky MOBa)KaTH TiAHICTH JIIOIWHH, 3a0€3MeIyBaT PiBHICTD, HEAUCKPH-
MiHAIIif0, MPO30PIiCTh MPOUEIYp i MpPaBo 0codU OYTH MOUYTOK. Y IBOMY
KOHTEKCTI Ba)XJIMBOTO 3HaueHHA HaOyBae 3akoH Ykpainm «[Ipo amgmiHi-
CTPaTHBHY MPOLEAYPY», SKHA 3aKpiUIIOE 3arajbHi MpaBHa B3a€MOIi
0co0H 3 aZMiHICTPaTUBHUM OPraHOM 1 OpiEHTYE MyOIIiYHy aJMiHICTpaIlilo Ha
NPUHIUIHA 3aKOHHOCTi, OOIPYHTOBAHOCTI, MPOMOPIIHHOCTI, J100pOcoBic-
HOCTI, pO3YMHOCTI Ta y4acTi 0COOM B aIMiHICTPaTUBHOMY IPOBaKEHHI [6].

CamMe aaMiHICTpaTHBHA TPOIEAYpPa MOXKE CTAaTH OJHUM 13 KIIFOUOBHX
IHCTPYMEHTIB 3aXWCTy NpaB JIOJUHU B yMOBax BilHM. SIKIIO pimieHHs
opra”y ImyOuiqHOi ajMiHiCTpalii cTOCyeThCS MpaB YW 3aKOHHHWX IHTEpECiB
0co0Ou, BOHA NMOBHHHA MaTH MOXJIMBICTH 3HATH MiJCTaBU TaKOTo pilICHHS,
MOJIaBaTH TIOSCHEHHs, JOKa3H, 3alepedeHHs, OTPHMYBAaTH MOTHBOBAHY
BiJINIOBiIb Ta OCKAP)KYBAaTH HECHPABEIJIUBE PIlICHHA. Y BOEHHHX YMOBAaX Il
rapaHTii MOXYyTh peali30BYBaTHCS CKIAQJHIIIE, ale BOHW HE ITOBHHHI
3HMKaTH. HaBmaku, YuM IIUPIIMMH € MOBHOBaKGHHs aJMiHICTpamii, THM
011l BOXKITMBHUMH CTAFOTh MPOLEYPHI rapaHTii BiJl CBaBIILIA.

Oxpemoi yBaru oTpeOye MUTaHHS CyIOBOTO 3aXHCTY MPaB JIIOJAWHH ITiJ|
yac BiiiHu. CyJ He nepectae OyTH rapaHTOM IpaB JIFOJUHU HaBITh B yMOBax
BOEHHOTO cTaHy. HaBmaku, Koju aepikaBa OTPHUMYE JOJATKOBI MOBHO-
B)XEHHS, POJib CYIy SIK OpraHy KOHTpOJIIO 3a IPaBOMIPHICTIO BTpy4YaHHS
y TpaBa 0coOM IOCHIIIOEThCS. €BpOINEHCHKUIl cyll 3 NIPaB JIIOJUHU Y CBOiH
MPaKTHI HEOAHOPA30BO HAroJIOUIYBaB, 10 HABITH y HaJI3BUYAHUX yMOBax
Jiep)kaBa NMOBMHHA 30epiraTy MiHIMalbHI rapaHTii BiJ cBaBUULIL, a oOMe-
JKEeHHS TIPaB HE MOXKYTh OyTH Henpomopuiiammu [7, c. 28].
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VY 3B’S3Ky 3 MM OCOOJIMBOro 3HAa4YECHHS HaOyBae NpaBoO Ha CIIpaBejl-
JUBHH CyA. Y BOEHHHX yMOBax HOro peallizallisi MOXKE YyCKJIaJHIOBATHCS
yepe3 pyHHyBaHHsS CyJI0BOI IH(QPACTPyKTypH, NEpeMilleHHs CyniB, Oe3re-
KOBI PHU3HMKH, OOMEXKEHHS NOCTYIy IO IPaBHHYOI JOMOMOTH, LU(PPOBHA
PO3pHUB MiX Pi3HHMU Tpynamu HaceieHHs. [IpoTe mi oOcTaBUHM HE TOBHHHI
NPU3BOAUTH 10 (HaKTUYHOrO MO30aBIICHHS 0COOH IIpaBa Ha CYHAOBHH 3aXHCT.
JepxaBa Mae 3a0e3nedyBaTi albTEpPHATHBHI OpraHi3amiiHi GopMu qoCTymy
IO TpaBOCYIMs: AWCTAHIIWHI 3acCifaHHA, €IeKTPOHHUH CyHA, MEepeHECeHHS
TEePUTOPIATBHOI MiJCYAHOCTI, JOCTYI A0 0€30IUIaTHOI MPAaBHUYOI TOTIOMOTH,
iH(pOpMaIHHY HiITPUMKY TPOMAJISH.

BaxnuBo, mo €Bpomneiicbkuii cya 3 npas jgoauau y 2025 poui y Mix-
JepxaBHi crpaBi «YkpaiHa Ta Hinepmannu mnporu Pocii» Bu3HaB
BiAmoBinaneHicTh Pocii 3a MaciuTaOHi Ta rpy0i HOpYIIEHHS MpaB JIIOAWHH,
noB’si3aHi 3 KoHQuiiktoM B YkpaiHi 3 2014 poxy [8]. Lle pimenns mae
He JIMIIIC MXKHAPOIHO-TIPaBOBe, a i IiHHICHE 3HAYCHHS: BOHO MIiITBEPIKYE,
IO HaBITh y CHTYyamii 30poifHOro KOH(]IIKTY IMpaBa JIOAWHU 3AIHMIAI0THCS
HpeIMeTOM MDKHAPOIHOTO 3aXKCTY, a IepiKaBa-arpecop He MOXe YHHKHYTH
BiJNIOBiAJIFHOCTI 32 CHCTeMHI opyiieHHsT KoHBeHil.

[IpaBoBa HisTBHICTD JAepKaBH B YMOBaxX BiliHM MOBHHHA OyTH HE JIHIIE
e(exTUBHOIO, a i mpaBoMipHOIO. EdexTiBHICT 0€3 MpaBOBHX MEX MOXKE
MepeTBOpUTHCS Ha cBaBULIA. HaroMicTh mpaBoBi Mexi 0e3 ypaxyBaHHS
pearbHUX OE3MEKOBUX 3arpo3 MOXYTh 3pOOHTH JIep)KaBy HECIIPOMOXKHOIO
3aXHCTHTH CYCIUILCTBO. TOMY TrOJIOBHMM 3aBJIaHHSIM € HE MPOTUCTABIICHHS
cB0OOAM 1 Oe3nexy, a IXHe MPaBOBE Y3TOPKEHHSI.

Y 1pOMYy KOHTEKCTi JOLUIBHO TOBOPUTH MPO MPHHIMIT <JIIOAMHO-
LEHTPHYHOI Ge3mekmy. Moro 3micT momsrae B TOMy, o 6Ge3Meka JepikaBy
Ma€ po3MIAaTHCA HE SK CaMOIilb, a SIK yMOBa 30€peXEHHS JIIOAWHH,
il KHUTTS, TiMHOCTI, cBOOOMW 1 mpaB. SIKIm0 OOMEKEHHsI MpaB BHIIPABJIO-
BY€ThCS OE3IEKOI0, BOHO MOBHHHO 3PELITOI0 CIY)KUTH 3aXHUCTy JIIOAWHH,
a He 3pYYHOCTI agMiHICTPaTUBHOTO YHpaBIiHHA. Takuil miaxix BiAmoBimae
i Korcrutymii Ykpainn, i MibKHApOIHUM CTaHIApTaM IIPaB JIOAWHH.

B yMoBax BO€HHOTO cTaHy IpaBa JIIOJWHHA HE BTPAYarOTh CBOET I[IHHOCTI
Ta IOPUIUYHOT crin. BoHM MOXYTh OyTH OOMEXeHi JHIIe Yy BH3HAYCHHX
3aKOHOM MeXaxX, 3 JOTPUMAaHHSIM HPUHIUIIB HEOOXIIHOCTI, MPOHOPIiii-
HOCTI, HEIUCKpHMiHalii Ta CyJIOBOrO KOHTpoid0. IlpaBoBa IisuIbHICTBH
JIepXKaBH y 1iel mepioq Mae OyTH CIpPsSMOBaHA HE TUIBKU Ha 3a0e3MCUCHHS
obopoHu 1 myOmiyHoi Oe3neku, a W Ha 30epeXeHHS KOHCTHTYLIHHOT
IIEeHTHYHOCTI YKpaiHM sIK TpaBOBOi Ta JEMOKpaTWdHOi JepkaBu. Came
OamaHc Mixk cBOOOJIOO 1 OE3MEKOI0, a HE JIOMIHYBaHHS OJTHOTO €JIEMEHTA HaJl
IHILIIM, € O3HAKOIO 3p1JIOi IPaBOBOi CHCTEMH.
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TPATTYHA MEA: HEIIOITPABHI BTPATH ITPAB JIIOJAWUHU

Muponwk Oubra IBaniBna
Kanouoam mpuoudHux Hayx,
acucmenm xagedpu meopii npasa ma npas n0OUHU
Yepniseyvkuil nayionanvruil ynieepcumem imeni IOpiss @edvkosuua
M. Yepnisyi, Ykpaina

[MutaHHs AOTPUMaHHA NpaB JIIOJAWHM Yy CY4YacHOMY CBITI IOCTaio
AK OJHE 3 HaWrocTpiliux TIJOOAIBHUX TNHMTaHb. BOHO oXoruIroe
SK BHYTPIIIHBOIONITHYHI BHUKJIMKHA OKPEMHX JEpKaB, TaK 1 CKIaHI
MDXKHapOIHI B3aeMo3B’si3ku. lledi mpomec ¢GOpPMYEThCS TMiJ BIUIMBOM
SK 00’€KTHBHHUX, TaK i cy0’€KTHBHHX YHHHUKIB, II0 OEpyTh CBOE KOPIHHA
B iCTOPHYHOMY PO3BUTKY JIFOJICTBA Ta CTAHOBJICHHI AEMOKPATUIHUX iJealliB.
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BuBYeHHsS HENPHUITyCTUMOCTI MOPYIIEHb NpaB JIIOJWHU HaOyBa€e 0COOJMBOI
Baru, aJKe caMe ILie € OCHOBOIO JUISi TBOPEHHS CIIPaBEUIMBOTO, OE3M1EYHOTr0
1 TITHOTO JIFOACBKOTO OYTTS, J1O3BOJISIE BHSIBUTH CHUCTEMHI HEIOTPHUMAaHHS
3aKOHONABCTBA OpraHaMH BIIANW, CHpPUSE TPUTATHCHHIO BHHHHX [0
CIpaBeTUBOI BiATIOBIAaIBHOCTI Ta 3a0e3Meuye BIPOBAIKCHHS e(DEKTHBHUX
MEXaHI3MiB 3aXHCTy MPHUPOIHIX IIPaB OCOOM.

Koncrurynis Ykpainm mporosomrye — 3abe3ledeHHs IpaB i CBOOOJ
JOOWHA Ta TPOMaasHUHA € HaWBUIIMA O000B’S30K nepxkasu. lLle He
JIeKIapaThBHA HOPMa, a )KUTTEBO HEOOXiMHA yMOBa IS iCHYBaHHS IPaBOBOI
Ta TyMaHHOi Jep)kaBU. Y 3B 3Ky 3 HEIOIPABHOIO IIKOJOI0 3aBJAaHOIO
npaBaMm JIIOJIHY, Biaja 3000B’s13aHa HE JIMILE pearyBaTh Ha TakKi BUIAJIKH,
a W JisITH Ha BUNEpeKeHHs, 100 (opMyBaTH e(pEeKTUBHY MPEBEHTUBHY
MOJITUKY, TOMIMOIIOBaTH MIKHApOAHY NPaBO3aXWCHY CIIBIPALI0 Ta
HEBIMHHO BJIOCKOHAIIOBATH HAIIOHAJBHY CHUCTEMY 3aXHCTYy IIpaB JIIOJWHH.
bo BTpaueHi mpaBa — Le HE CTATHCTHKA, a BTPAdeHi >KUTTS, MOXKIUBOCTI
¥ 111 HOKOJTIHHS.

HenormpaBHi mopyieHHs IpaB JIOAWHE — IIe Taka gist abo O0e3MisTbHICTh
3 OOKy JepKaBW, OpraHi3amii YW OKpeMHX o0ci0, SKa TPH3BOIUTH
0 0e3MOBOPOTHOI IIKOAM, BTpAaTH ab0 MOBHOTO MMO30aBICHHSA JIOAWHU ii
OCHOBOITOJIOKHHUX TIpaB, SKi HE MOXYTh OyTH aHi BiJHOBJCHHI, aHi
KOMIICHCOBaHI y TIOBHOMY OOCs3i, HaBiThb 3a YMOBH BiJHOBJICHHS
cnpaseuBocti. 1e mpaBa BrpadeHi Haszamxkmu. IlizcraBaMu HE3BOPOTHHX
4K (aTaNbHUX OPYIICHb NPaB €:

1. TTo30aBieHHst KUTTA — 1€ HaWTpariuHima 3 ycix (opM HOpYyIIEHHS
npaB JoauHU. BOuBcTBa, crpaTH 0e3 BHPOKY Cyny, T€HOLMJ, BOEHHI
3JI0YMHH, TOPTYPHU YU 3HUKHCHHS O€3BiCTH — yce Ii¢ 3a0upae HaHIliHHIIIE,
10 Mae JIOJUHA — 11 )KUTTA. BoHO € HemoBTOpHMM 1 HezamiHHMM. JKoxHa
KOMITGHCAIlis, >KOJHE BHU3HAHHS MPOBMHM HE 3[aTHI TOBEPHYTH TOTO,
XTO BTPATHB CBOE MPABO Ha iICHYBaHHSI.

2 Hes3BopoTHa mKOAa 3I0POB’I0 — Ii€ TIAMOOKHHA CIi, SKHHA 3aJWIIae
(hi3uyHEe UM TICHXOJOTiYHE HACHJIBCTBO B TN Ta AYIIi JIOAUHA. TOPTYpH,
JKOPCTOKE TOBOKCHHS a00 3J0YMHHA HEI0ATICTh MOXYTh MPHU3BECTH 0
TpaBM, SIKi HE MiJJAIOThCS MOBHOMY JIIKYBaHHIO — I1HBaJiJJHOCTI, BTpaTH
opratiB, a00 XpOHIYHOI'0 0OJIIO, IO TIEPECIIYE KEPTBY BIPOAOBK YChOTO
*KUTTs. Taka MKoaa He 0OMEXKYEThCS JIUIIC OHIEI JTHOAUHOK: ii HACTIAKH
YacTO NEpeNaloThCsl 4Yepe3 IOKOJIHHS — y CTpaxaX, Yy ICHXOJIOTIYHHX
TpaBMax JiTed, y 3MIHEHUX JOJISIX ILUTUX POJMH.

3. INoniT4HI 4K CHCTEMHI pemnpecii — [ie TiHb, sIKa OropTae XHUTTS LIIUX
cnibHOT. [IpUMycOBI 3HHMKHEHHS — KOJIM JIIOJEH BHKpagaroTh abo
3MyLIYIOTh 3HUKHYTH 0€3 Cllify — CTaloTh OOJIOYMM TaBpOM ISt
cycminbeTBa. Pomudi pokamu JKMBYTH Y HEBH3HAUCHOCTi, MK HAII€I0 Ta
Bi4aeM, HE MalO4YM 3MOTH Mi3HATUCS MpaBAy IMpo IO OMM3bKuX. Takxi
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BUIAJKM — 1€ HE HIPOCTO 3JIOYMHHM IPOTH OCOOMCTOCTI, a IPOTH Camoi
nam’sTi Ta rigHocTi. BOHM po3puBalOTH 3B’S3KHM, JIaMalOTh Bipy B CIpa-
BEUTMBICTb 1 JIMIIAIOTH 110 cO01 THIY, [0 KPUYUTb.

4. I'eHOLWJ, €THIYHA YMCTKA YU CHCTEMHA NUCKPHUMIiHAIs — Ii¢ HaB-
MHCHE 3HHUIICHHA IiJeHTHYHOCTI ocobu. Konm rpymm mromeil macoBo
BOMBAIOTh, HACHJIBHO IIEPECENIOTH a00 NMPUHIKYIOTh Yepe3 IXHIO pacy,
HAIIOHAJIBHICTh, CTaTh, PEJITII0 UM CeKCyalbHy OpieHTalifo. BinbyBaeTbcs
37MaM LUIMX KyJIbTyp, 3HUILCHHS CIAAIIMHH, PO3MOPOLICHHS CIUIBHOT
i cmpoby creptm icropuuHy mam’stb. lle paHu, mo OONATH HE OaHE
TOKOJIHHSI.

5. Brpata kynbTypHOi a00 ICTOPUYHOI CHAAINMHA Ma€ 3HAYHHUI BIUIMB
Ha OCHOBOIIOJIOXKHI IIpaBa Ta CBOOOJ JIIOJMHM, OCKUIBKH KyJIbTypa €
Ba)XJIMBOIO CKJIAJ0BOIO 1IGHTUYHOCTI, CAMOBHPAXXECHHS Ta CHUIBHOI 1mam’siTi
HApPOJiB. SHUIICHHS ICTOPHYHUX I1aM’SITOK, TPAHIIA, MOBH a00 MHCTEITBA
N030aBIIsE CIUIBHOTH IXHBOTO KYJIBTYPHOTO CIIAAKY, IO MOXE MPU3BECTH
0 acCHMUIMIi YH BTpaTH camMoOyTHOCTI Hamii. Ha »xamp, HEMOXXIHBO
BiTHOBUTH 3pYHHOBaHI KyJIbTypHi 00’ €KTH, SIKi MaIOTh YHIKAJIBHY iCTOPUIHY
YU TyXOBHY LIHHICTb.

6. datanpHEM BTPYYaHHSAM Yy IIpaBa JIOAWHHM € IIOPYIICHHS IIpaB
IUITXOM TIPUMYCOBOI CTeprutizamii abo eKcIuryarartii, mo rpyoo mo30asise
JIOAWHY KOHTPOJIIO Haa BJIACHUM TijloM. HacuIbHHUIIbKE OOMEKCHHS
PeNpoAyKTUBHOI CBOOOIU UM iHIII Aii, sIKI pyHHYIOTh (i3UUHY aBTOHOMIIO,
3QMINAIOTE MO0 €001 Timboki ¥ He3BopoTHi Hacmigku. lle He mpocto
HEIMoINpaBHEe TIOPYLICHHS — II¢ BTOPTHEHHS B HAaWIHTUMHINIMH TPOCTIp
0COOHUCTOCTI, SIKE CTHpAE MEXi MIXK JIFOJJMHOIO 1 piddIo.

7. Ha moyaTKOBUX eTamax CTaHOBJICHHS CyCIUIBCTBa caMe irHOpYBaHHS
IPaB JIFOJJMHHU YacTO CTaBaJIo JUKEPETIOM INIMOOKHX 1 HENONPaBHUX Tpareii.
Y THX cepenoBumax, e me He cdopMyBanmucs e(eKTHBHI IHCTUTYTH
3aXHCTy, a00 1€ maHyBaja OalmyXicTh 10 TiJHOCTI OCOOMCTOCTI, MOpY-
IICHHS TpaB HaOyBaJM HE3BOPOTHOTO XapakTepy. Bakyym cmpaBemmmBoCTi
Ta BiJICYTHICTh YyTJIMBOCTI 0 JIOJACHKHAX CTPaKJaHb MPU3BOIWIN JI0 BTpAT,
sSIKi HEMOJKJIUBO BUITPABUTH aHI 4aCOM, aHi KasiTTsM.

8. He3maTHICTh MIXHapOJHOTO CIIBTOBAPHUCTBA €(DEKTHBHO pearyBaTH
Ha TMOTEHIIMHI 3arpo3d 4YacTo CTa€ KIIOYOBHM EJIEMEHTOM BHHUKHEHHS
30pOiHNX KOH(IIKTIB, aKTiB TEHOIMAY Ta MacIITaOHMX TIyMaHiTapHHX
katactpod. BincyTHicTh CBO€uacHOro BTpy4aHHsS 3 OOKYy MiKIEp)KaBHHX
IHCTUTYLIH 1 oOpraHizaniii r100aJbHOTO pIBHS CBIAYMTH MPO CHCTEMHI
NPOTAJIMHMA Yy MeXaHi3Max MpeBeHILii MopylleHb MpaB JOAMHU. Taki 3601
B MDKHApPOJHIA peakuii NpU3BOIATE 0 HE3BOPOTHUX BTpaT — SK Y BUMIpi
OKpEeMHX JKHTTIB, TaKk 1 B KOHTEKCTI LJIOr0 COLIaIbHO-ICTOPUIHOTO
PO3BUTKY JIFOJCTBA.
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9. BiifHu Ta MiXXHapOIHI KOH(IIKTH 3aBXAN 3aJIUIIAIOTH TIINOOKI paHy,
10 HEMOXXJIMBO 3aroitu. Ilin yac Takmx Kpu3 BinOyBaroThCS MaciiTaOHI
MOPYIICHHS TpaB JIIOAWHHM: BiJJl MacoBUX BOMBCTB 1 HAaCHJIBHHIILKOTO
MepeMilIeHHs. JIIoAeH OO0 3acTocyBaHHS 3a00pPOHEHHMX METOJIB BEICHHS
BifiHM. Lli akTH HacHIBCTBA HE JMIIE 3HUIIYIOTH JKUTTS, ajie i MMOPOKYIOTh
HACIIJIKM, SKI BIUIMBAIOTh HA I IOKOJIHHS, 3aJHIIAIOYH CIiOd, IO HE
MOJKHA CTEPTH HaBITh 3 HaCOM.

10. ExomoriyHi karacTpodu Ta IrHOpYBAaHHS EKOJIOTIYHHUX MIpaB —
IIe HEe JHIIe 3arpo3a IpUpoAi, a i rmboke NOpyIIeHHS (yHIaMEHTATBHIX
npaB JIOIUHA. MacoBe 3a0pyAHEeHHs, BUpyOKa JIiCiB, 3HHIICHHS 0i0pi3HO-
MaHITTSl YM OTPYEHHS BOAHUX PECYpCiB NPU3BOIUTH JO pYHHYBaHHS
€KOCHCTEM, SIKI € OCHOBOIO HAIIOro iCHyBaHHs. Taki Xii CHPUYUHSAIOTH
HE3BOPOTHI 3MiHH, CTaBIITYM I 3arpo3y MXHUTTS, 310pOB’sl Ta Oe3meky
HUHIMIHIX 1 MaOyTHIX IOKOJiHB, TIEPETBOPIOIOYHM EKOJIOTIUHY OaiyXicTh
Ha (haTaJpHE MPABOMOPYIIEHHS POTH JIFO/ICTBA.

11. OcobnuBe Miclie y CTpYyKTypi HE3BOPOTHHMX BTpaT IOCiJae IOpY-
IIEHHS «TpaBa Ha HpaBay». [lopylieHHS mpaBa Ha MpaBay B IOPUANYHIHN
JIOKTPHUHI PO3TTISAAETHCS K crierudivne, 6araTorpaHHe Ta 4acTo TPUBAIOYE
TpaBonopymenHs. 1oro ocoGnuBicTh TMoJATaE B TOMY, IO BOHO BHHHKAE
HE «3aMiCTh» OCHOBHOT'O TMOPYIICHHS (HAIPHUKIAJ, YOMBCTBA), a «PazoM»
i3 HHUM, CTBOPIOIOYM CTaH MOJBIHHOI HecHpaBeIMBOCTI. Y JOKTPHHI
MDKHApPOJHOTO MpaBa e PO3IIISAA€ThCS K TPUBAIOYE CTPKAAHHS, SIKE HE
MOJKe OYTH KOMIICHCOBAaHE I'DOIIOBHMH BHILTIATAMH, OCKLIBKH HEBiIOMICTh
MO0 J0Ji ONM3BKUX PYHHYE camy CYTHICTB JrOACHKOI TigHOCTI. Crienugika
BOrO TMpaBa IIOJISITa€ B TOMY, IO HOro IrHOPYBaHHS JIEPXKAaBOIO
TpaHCOpMy€E OIUHUYHUKA aKT HACHIBCTBA y TPUBAIY MOPAJIBLHY TOPTYpY,
JI0 HbOTO HE 3aCTOCOBYIOTHCS CTPOKH ITO30BHOT 1aBHOCTI. Jlep>kaBa He MOXke
ckazaru: «MuHyno 30 pokiB, MU NMpUIIHHSAEMO Nouryku». Lle pobuts mpaso
Ha IIpaBay abCOIOTHUM Y Yaci.

OTxe, paBO Ha MPaBAY € IOPUINIHAM 3aIIO0DKHUKOM MPOTH «OCTATOY-
HOi CMepTi» — cuTyamii, KOIM 3HUKHEHHS JIOJUHU CYIPOBOIKYETHCSI
cTHpaHHsIM Oy/b-skoi iH(popmalii npo ii icHyBaHHSI Ta 0OCTaBHHHU 3aruOei.
VY Bumagkax MacoBHX HOPYIICHb MPaB JIIOJUHU (HACWIILHHUIIBKI 3HUKHEHHS,
TAaEMHI TIOXOBaHHS, AENOopTallii) BUHUKae (EHOMEH TPHUBAIOUOTO MOPYILIECH-
Hi. Jloku nons ocoOu 3anMIIaeTbesi HEBIOMOIO, INKOJA HE IPOCTO
3aJIMIIAETHCS — BOHA ILOJICHHO ITOTIINOIIOETCS.

VYci 3rasaHi YMHHUKA € Pe3yJbTaTOM CHCTEMHOTO MOpPYLIEHHS IpaB
JIIOIMHM, HACHIJKK SKOTO 4acTo HaOyBalOTh HEIOIPABHOTO XapakTepy.
Bonn 3anumaroTs rmOOKi TPIMIMHE B OCHOBAaX CYCIHUIBHOTO XHTTS Ta Mij-
PHBAIOTH JOBIPY 10 JEpXKaBH, NPOBOKYIOTh €KOHOMIUHI KpH3H, HONITHIHY
HEeCTaOUIBHICTH 1 3arpo3y Oesmeri. HaliHeOe3meyHImM 3 HUX € BTpaTa Bipu
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B CIIpaBeUIUBICTh 1 MalOyTHE, IO CTa€ >KUBWIBHUM CEPEIOBHUILEM IS
HOBUX KOH()ITIKTIB, HACHJIBCTBA Ta PO3MaIy COLIaTbHUX 3B’ A3KiB.

TakyuM 4MHOM, HE3BOPOTHA IIKOJA, 3aBJlaHa IPaBaM JIIOJMHU 3aJIHIIAE
He3rNIaJMHIA CITiJT Ha JKepTBax i CYCIIbCTBAaX, HETATHBHO BIUTUBAE HA Maii-
OyTHI TOKONIHHS, a IX BHWIIPABICHHS € HAI3BUYalHO CKIAQAHAM a0o
HEMOXJIMBUM TpolecoM. He3BOPOTHICTh MOPYIICHHS JIIOACHKHX IIPaB
BHKapOOBY€ TOBrOTPUBAIHNI 1 CKIIAIHUI BIIOUTOK HA MOCTPAXKIAIHX, 3a3HAE
pYWHYBaHHS TICUXOJIOTIYHHAN CTaH MOTEPIUINX Bif X MOPYIIEHb, CTPaX-
Jla€ KyJIbTYpHA iACHTHUYHICTh IUTHNX IOKOJIHB, COLialdbHAa CTPYKTypa CycC-
MUIBCTBA, €KOHOMIYHUI DPO3BUTOK Ta IOJIITHYHA CTAOUIBHICTH 1 Ha JKallb
HACJIJIKM TaKuX MOpPYIIEHb BIIYyBATUMYTBCS NECSTUIITTAMHU, a 1HKOJIU
MOXYTh NepegaBaTHCS uepe3 IMOKONiHHA. ToMmy, KOJMM OJHE ITOKOJIHHS
3a3Ha€ HE3BOPOTHHX IOPYLIEHb NpaB JIIOJMHHU, HEMOPO3yMiHHS Ta 3pOCTa-
109a HeIOBipa [0 1HIIUX 0Ci0, CYCIIJIbCTB, BN/, YCKIIIHIOETECS IHTETparis
HOBOTO TIOKOJIIHHS B CYCITUTHCTBO Ta IOOYI0Ba MiXKOCOOMCTICHAX CTOCYHKIB
1 PO3BUTOK MIXKHAPOIHHUX BiTHOCHH.

Ha mamy paymky, edexTHBHE BiTHOBJICHHS MOPYIICHUX IPaB JHOJHHH
MOJKJIMBE JIMIIIE 32 YMOBH TIiCHOI CIIBIIpaILli MK IEpKaBOIO, TPOMAISTHCEKAM
CyCIIUTBCTBOM Ta MIDKHApPOTHOIO CHUIBHOTOIO, BOHAa MOTpeOye CHIBHOI
TOJIITHYHOI BOJIi, MI>KHAPOJHOTO THCKY, HE3aJIECKHUX CYHOBUX IHCTHTYLIH
Ta TpodeciiHoi pPoOOTH MPAaBO3aXWCHUX OpraHisamiil. YciM Ham BapTo
LIHYBaTH KOXKHY JIIOJIMHY, TIPUUHATH 11 BIAMIHHOCTI 1 TOJi MOOYyEMO CBIT
Y SIKOMY KOKEH IT0YyBaTHMEThCS 3aXHICHUM.
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HAIIOHAJIBHA BE3IEKA Y CUCTEMI KOHCTUTYIIMHUX
TAPAHTIM ITPAB I CBOBO/I JIIOJIUHA

Hityenko Anna I'puropisna
Kanouoamxa icmopudHux Hayxk, O0YeHmkda,
ooyenmxa kageopu npasooxopoHHoi OiSLTbHOCMI Ma 3a2aIbHONPABOGUX
OUCYUNTIIH IOPUOUYHO20 (DAKyIbmenty,
Hayionanvuuii ynieepcumem « Yepuicigcoxa nonimexnixa»
M. Yepnizis, Yrpaina

Hns YkpalHM TOIIyK ONTHMAJIBHOTO OajaHcy MK HallilOHAJIBHOIO
0e3rexor0 Ta IpaBaMH JIIOJWHU € KIIOYOBHUM CTPATEridYHUM BHKIHKOM
KOHCTUTYILIHHOTO NepaBOTBOpeHHA. 3TigHo 3i cT. 3 Koncrurymii Ykpainn,
JOAWHA, ii KUTTS, 3[0POB’s, YeCTh, TiJHICTh, HETOTOPKAHHICTH 1 Oe3meka
BU3HAIOTHCS HAWBHUIIOK COIIAJIbHOKO MIHHICTIO, a CT. 17 3aKpIIIIOE 3aXHCT
CyBepeHITeTy Ta Oe3neku sk HaiiBaxumuBimly ¢yHkiiro nepxasu [1]. Lei
JIIOIMHOIIGHTPUYHHUN MiAXiN po3BuBaeThest y 3akoHi «IIpo HamioHanbHY
Oc3neky Ykpainm» Ta CrpaTerii HaliOHAABHOI O€3MEKH, J¢ MPUHIIMIT
«besnexa nronuHM — Oe3neka KpaiHW» BH3HAYa€ 3aXUCT IPaB TOJOBHOIO
MeTor0 Oe3mexoBoi moituku [2; 3].

AKTyanbHICTh 3a3Ha4€HOl TeMU HaOyJa KPUTHYHOTO 3HAYEHHS ITICIIs 3a-
IIPOBAPKEHHSI BOEHHOTO cTaHy YkazoM IIpesunenra Ykpainu Big 24 mortoro
2022 poky [4]. 3rigro 31 cr. 64 Koncrutyuii ta 3akony Yxpaiaum «IIpo
TIPaBOBUIl peKUM BOEHHOTO CTaHY», OyIb-sKi 0OMEXEHHS IpaB MaroTh OyTH
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TUMYaCOBHMH, ITPOTIOPIIIMHIMY Ta YiTKO BU3HAUYE€HUMHU B ykasi [Ipe3nznenta,
NPUYOMY HU3Ka IpaB € abCONMOTHO HepoTopkaHHUMY [1; 5].

OTxe, y CydyacCHMX yMOBax HalllOHajbHa Oe3leKa Mae aHaJi3yBaTHCS
He SIK T03alpaBoBa IIJCTaBa Ul JEpP)KaBHOTO PO3CYyIy, a SIK HEBiJ €MHUI
€JIEMEHT KOHCTUTYHIHHOI CHCTEMH TapaHTii, IO OJHOYaCHO CTBOPIOE
YMOBH I peaii3aimii mpaB i BCTAHOBIIOE JIETITUMHI MEXi Jep:KaBHOTO
BTPyYaHHS.

HayxoBo-Teopetnynnii ¢yHIaMEHT mi€i TpoOIEMaTHKH 3aKIaJeHO
y mpamsix HHU3KH JociimHukiB: A. JlyOpoBa pO3KpWBae CKIaIHUN IHCTH-
TYI[IHHO-IPABOBHI MEXaHi3M 3aXHCTy MPaB y MEXax BOEHHOTO cTaHy [6];
C. /[lpoGoToB Haroyiomye Ha TOCTpid mOTpPeOl YITKOT KOHCTHTYLiHHOT
nedinimii kareropii «HamioHansHa Oe3neka» [7]; O. Hamusaiiko ta H. Bpa-
TIIIKO JOCIHIKYIOTh CKJIAJHHNA NIATCKTUYHUN 3B’SI30K MK OE3MEKOI0 Ta
cBoOomoro [8]. JI. UmkoB CTPYKTypy€e CHUCTeMy 3a0e3leUeHHsS IpaB depe3
MpaBOBY, IHCTHUTYIifHY, peCypcHy Ta opraizamiiHy migcucremu [9],
a TAKOX IPOTIOHY€E BIOCKOHAJIUTH KOMIIEHCATOPHI MEXaHI3MH BiTHOBIICHHS
nopymenux npas [10]. JlonatkoBo A. Mamxyna ta O. CokypeHko oOrpyH-
TOBYIOTh 0€3aJbTePHATUBHICTh JOTPUMAHHS IPHUHIUIIB TPOIOPIIITHOCTI
Ta Mpo30pocTi y mistmbHOCTI crercmyx06 [11], a O. Illepbaniok BH3HauYae
Koncruryniftnmit Cyn YkpaiHH KIIOUYOBHM apOiTpoM Yy BCTaHOBJICHHI
JETITHMHHUX MEX 0OMexeHHst ripas [12].

CydvacHa JOKTpUHA IHTErpye HaI[lOHAJIbHY OC3IeKy Ta IpaBa JOIAUHHU
Yy €IMHY CHCTEMY B3aEMO3AICKHHMX TapaHTid, BIIKMIAIOUH iXHIA aHTaro-
Hi3M. Y 1[bOMYy KOHTCKCTI Oe3IleKa peami3yeTbCsi Yy TpPbOX AaCHCeKTax:
K 00’€KTHBHA NepeyMoBa 3/1iIHCHEHHS 1IpaB, sIK paBOMipHa MiJcTaBa Jyis
iXx oOMexeHHS Ta K cdepa MO3UTHUBHUX OOOB’S3KIB JEPKaBU WIOAO IX
3axucTy. Takuil Mmiaxin miaTBepaxKye, Mo Oe3neka Jep)kaBU € JIETITHMHOIO
JUIIE HACTUTBKH, HACKUTPKM BOHA CIYXWThH JIFOJUHI, ii TITHOCTI Ta CBO-
6omam.

Taka JIOAWHOIEHTPUYHA MapagiurMa YHEMOJJIMBIIOE CYTO JEp)KaBO-
HEHTPUYHE TIyMadeHHS HAmioOHabHOI Oe3MeKH, BUMAaralodd HaTOMICTh
iHTerpauii B ii 3MicT iHTepeciB 0coOM Ta cycniibcTBa. BomHouac npakTuiHa
peaiizaliisi 1[bOro MiAXOAy HAIITOBXYEThCs Ha 3ayBaxkeHHs C. J[poboroBa
1010 PU3UKIB HAaIMIpHOI JMCKpewil yepe3 Opak KOHCTUTYLIWHOI Jerani-
3amii [7, c. 28]. CaMe TOMy JOKTPHHAIBHO OE3MEKy CIiJ PO3YMITH SIK CTaH
3aXMIIEHOCTI, 32 SIKOTO BHKOHAHHS JiepaBoro ii 00OB’SI3KIB i3 3aXHCTy
CYBEpCHITETY HE NPHU3BOAUTH 10 HIBEIIOBAHHS 3MICTy OCHOBOIIOJIOKHHX
cB0OOOI.

VY cucremMHOMy BHMIpi HalioHanbHa Oe3leka iHTerpoBaHa B MeEXaHi3M
KOHCTHTYLIHHHX TapaHTid yepe3 HOPMATHBHUH, IHCTUTYLINHHMH, opraHiza-
iiHWIA Ta pecypcHUH eneMeHTH. BoHa mocrae He SK aBTOHOMHa cdepa,
a SK (QYHKIIOHATGHUN BHUMip 3a0e3ledeHHs TpaB IIOAWHH. BTpydanHs
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y IpaBa B iHTepecax O€3NeKd MaloTh OyTH 3aKOHHHUMH, MPONOPLIHHUMHA
Ta MaTH JIEriTHMHY MeTy (3rigHo 3 nosumieto KCVY). Takum unHOM, Hamio-
HaJlbHa Oe3reKa OJHOYAcCHO BUIIPAB/IOBYE IPAaBOMIpHI OOMEXEHHs Ta cama
MiATOPSAIKOBYEThCS BEPXOBEHCTBY TMpaBa. EdekTuBHICTH 1€l Mopeni
3aJICKUTh Bl MiA3BITHOCTI CEKTOpY OE3MEKH Ta PO CYIOBOTO 3aXHCTY,
mo 3abe3redye MPe3yMII0 MepeBipIOBAaHOCTI OYIb-SIKOTO OE3IeKOBOr0O
3ax0[y depe3 3aKOH i KOHCTUTYIIiIHI CTaHIapTH.

V3araJpHeHHS INPOAHATI30BaHUX JDKEpeN Ia€ 3MOTy CTBEpIKYBaTw,
0 Cy4YacHa MOJENb OE3MEeKH CKIAJA€ThCS 3 TPHhOX OJIOKIB: 3armoOiKHOTO
(3axuct Jnany), TNPOLEIYPHO-OOMEKYBAIBHOTO (KpUTEpii BTpyYaHH:)
Ta BIJHOBJIIOBAJIBHOIO (KOMIIEHCAIlsl MIKOAM). B yMOBax BOEHHOTO CTaHy
0COOJTMBOTO PO3BUTKY MOTPeOye camMe BiIHOBIIOBAIBHUN OJOK, CIpPSMO-
BaHUI1 Ha KOMITCHCAIIIO IIKOM Ta peabdiIiTaIliio MPaBOBOTO CTATyCy OCOOU.

Orxe, HamioHanbHa Oe3leKka y KOHCTUTYLIHMHIM aepikaBi BHCTYIIae
SK HEBiI'€MHa yMOBa, MeXa 1 MEXaHi3M peawizalii TpaB JIOIUHH.
[i meriTMMHiCTH TPAMO 3aTEXKUTH Bif JOAEpHKAHHS KPHUTEPiiB 3aKOHHOCTI,
MPONOPIIHHOCTI Ta HASBHOCTI JI€BOTO CYIOBOTO H HUBLIHPHOTO KOHTPOIIO
HaJ CEKTOPOM Oe3IeKH.
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BIJIIKOYBAHHS MOPAJILHOI ILIKOIM
SIK CIIOCIB 3AXHMCTY TPYJIOBUX [IPAB

OxHboBcbka Inecca MukosaiBHa
cmyoenmKka 3 Kypcy 10puoudHo2o gaxkyiomemy
Hayxosuil xepisnux: Bakapiok Jlrogamuiaa BacuiiBna
OOKMOp 10PUOUYHUX HAYK, npoghecop,
npogecop xageopu npusamHo20 npasa IPUOUYHO20 PAKyIbmenty,
Yepniseybkuil HayionanivHuil yHisepcumem imeni FOpis @edvrosuua
M. Yepnisyi, Yxpaina

VY cydacHOMy IIPaBOBOMY CEPEIOBHILI IHUTAHHS 3a0e3IeYeHHs HaJICXK-
HOTO PiBHA 3aXHUCTy TPYAOBHX IpaB MpAI[iBHUKIB HAOyBae menaii OiLMbIIOq
akTyanbHOCTI. [IpakThka CBiTYHUTH, IO MOPYLICHHS 3 OOKY POOOTOIABIIB €
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JIOCUTH TOIIMPEHUM SIBUIIEM, a IX HACHIAKM BHUXOIATH 33 MEXi CYTO
MarepianbHUX BTpar. Yacto Taki Iii CyHNpOBOJUKYIOTHCS TICHXOJIOTTYHUM
JTUCKOM(OPTOM, €MOLIHHMM HamNpyXeHHsSM Ta IHIIMMH HEMalHOBUMH
BTpaTaMH, IO OOyMOBIIOE HEOOXiNHICTh e(EeKTUBHOTO MEXaHi3My ix
KoMmeHcarlii. 3pocTaHHS KiTPKOCTI BHMAAKIB HEIOTPUMAHHA TPYIOBHX
rapaHTiii HeraTHBHO BIUTMBAac HE JIMIIE HAa KOHKPETHOTO NpaliBHUKA, a i Ha
3araibHUI CTaH MPaBOBOI KyJIBTypH B CycminbeTBi. [Ipu mpomy mopaibpHa
IIKOJa HEPIOKO CHpPUIMAeThCS SAK ApyropsimHa mpobimema abo B3araii
irHOpy€eThes. Uepes 1ie MpalliBHUKK He 3aBKIH KOPUCTYIOTHCS MPaBOM Ha ii
BIJIIIKOJIYBaHHS, 10, Y CBOIO 4Yepry, 3HWKY€E €(pEeKTHBHICTH BiJIIOBIIHOTO
MPaBOBOTO IHCTUTYTY.

HemarepianbHi BTpaTy, SIKHX MOXKE 3a3HATH NPAliBHUK, MAlOTh Pi3HO-
MaHITHI NIPOSIBU: «HIEThCs, 30KpeMa, PO MPHUHWKEHHS JIIOJCHKOI T'iTHOCTI,
HEeraTWBHUH BIUIMB HAa JUIOBY peNyTalilo, IEpeXUBaHHS, BUKIMKaHI
HETPAaBOMIPHUMH pIIIEHHSIMH POOOTONABIL, a TaKOX HACTITKA BTPAaTH
pobOTH UM ICTOTHOI 3MiHM YMOB XHTTs». OKpiM TOro, MOpajibHa IIKOAA
MOKe OyTH IOB’s3aHa i3 MOTIPLICHHSAM CTaHy 3J0pOB’s, HECIPaBEIIHBHM
CTaBJIEHHAM a00 0e3MiICTaBHUM MPUTATHEHHSM JI0 BiIMOBiIAIBHOCTI.

[IpaBoBi migcTaBu A KOMIIEHCAmii Takoi IIKOAW 3aKpiIuleHI Ha Haii-
BUIIOMY piBHI. OCHOBHHUH 3aKOH JIepKaBH rapaHTye KOXKHiil oco0i mpaBo Ha
3axHCT 11 MpaB 1 nependavyae MOXKIMBICTh OTPUMAHHS BIIIIKOAYBaHHS y pa3i
ix mopymenns [1]. Y TpynoBoMy mpaBi Ii IOJOXEHHS JeTali30BaHi,
30KpeMa, y HOpMax, siKi IpsMO 3000B’SI3yI0Th POOOTOIABIISI KOMIICHCYBATH
MOpaJIbHI BTpaTH MpaliBHUKA y BUIAJKY JNOBeAEHHS (akTy 1X 3armoisHHS.
IcToprYHO BaXIMBMM €TAalioOM CTAHOBJICHHS IIOTO MEXaHI3My CTajo
BIIPOBAPKEHHSI HOPM y cpepi OXOPOHHU Ipalli, SKi eperodadard MOXKINBICTh
KOMITEHcallii y pasi YIIKOJDKEHHS 370poB’s. 3rooM cdepa 3acTOCyBaHHS
TaKUX IIOJIOKEHb Oyjia PpO3IIMPEHa, [0 JIO3BOJIMIIO 3aCTOCOBYBAaTH IX
y OIMPIIOMY KOJIi TPYIOBHX IPaBOBIIHOCHH.

PazoM 13 THM, YHMHHE 3aKOHOJABCTBO HE MICTUTb BHYEPIIHOTO
BHU3HAYCHHS MOHATTS MOPAIBHOI MIKOIU. Y TIPaBO3aCTOCOBHIM IMPAKTHII TTi[
HEIO 3a3BHYail PO3yMItOTh: «(}i3H4Hi a00 MCUXIYHI CTPAXKAaHHS, CIIPUYHHEH]
MPOTUIIPABHOIO TOBENIHKOW». Lle MOXyTh OyTH eMOLiifHI MepeXHBaHHS,
BIZIUYTTsSI HECHPABEIUIMBOCTI, TPUBOIa, CTpax ab0 HaBiTh (I3UUHHNA OLIb.
CkJaHICTh IBOTO IHCTUTYTY MOJISITAE Y TOMY, IO Taki BTPATH HEMOXIIHBO
TOYHO BHMIPATH YM OLIHUTH Yy TpOIIOBOMY BHpaxeHHi. Came ToMy Ha
MPaKTHLI BUHUKAIOTH TPYAHOLII SIK i3 JOBEICHHSIM caMoro (hakTy LIKOJHM,
TakK i 3 BU3HAYCHHSM aIeKBaTHOT'O PO3Mipy KOMIEHcallii.

Jns 3a0BOJIGHHS BHMOIM IIPO  BiJIIIKOJYBAaHHS MOpPAJIBbHOI IIKOIU
HEOoOXi/THO BCTAaHOBUTH HU3KY 00OB’s3K0BMX yMoB. Hacammepen mae Oytu
MiATBEpIKEeHO (PaKT MOpyIIeHHS TpyAoBUX mpaB. Kpim Toro, ciix moBectH,
o Taki Ol CIPUYMHIIN HETaTHBHI HACHTIIKA HEMaWHOBOTO XapakKTepy.
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BaxnuBuM € TakoX HasBHICTh NPUYMHHOTO 3B’SI3KYy MIDXK ITOBEIIHKOIO
po6OTOAABIIS 1 3aBIAHOIO IIIKOJIOIO0, 8 TAKOK BCTAHOBJICHHS HOTO BUHH.

Posrsnaroun BIINOBiAHI CHOpH, Cy/A OLIHIOE BCi 00CTaBMHH Y iX
CyKymHOCTI. bepeTbcsi Mo yBarm IHTEHCHBHICTB 1 TPHBAJICTh CTpPaKIaHb,
IHAWBITyambHI OCOOJIMBOCTI MOTEPITLIOlI OCOOH, 3MIiHH B ii JKHTTI, a TaKOXK
3yCHIUIS, CHOPSAMOBAaHI Ha BIAHOBJICHHS IOpYIIEHWX mpaB. Po3Mip
BIAIIKOYBaHHS BU3HAYAETHCS 3 yPaxXyBaHHAM MPUHLMIIB CIPaBEIIHBOCTI,
po3ymMHOCTI Ta mpomopuiHOcTi. OcobmuBe 3HAYEHHS MAlOTh JOKAa3H, SKi
MiATBEPIKYIOTh HAABHICTH MOpPabHOI mKoau. Lle MOXXyTh OyTH: «MeaudHi
JMIOKYMEHTH, M0 3aCBiI4yIOTh IICHXOJIOTIYHHIA CTaH OCOOU, CBITUCHHS
OYEBHU/IIIB, MUCHMOBI MaTepiajid Ta iHII BIiZOMOCTI». Y pa3i HEOOXiTHOCTI
Cyl MOXe TMPH3HAUYUTH EKCIepTHE JOCHIIKeHHS Ui BCTaHOBJIICHHS
MIPUYMHHO-HACIIIKOBHX 3B’s3KiB. Ba)IIMBO TaKoX BiMEXOBYBAaTH IIKONY,
II0 BUHMKJIA y MeXax TPYJOBUX BIJHOCHH, BiI IHIIMX HETaTHBHHUX
(hakTopiB, SAKi MOXYTh BIUIMBATH Ha cTaH ocoOw. Takwii mimxim mo3Boise
MPAaBUIIHLHO BIH3HAYUTH OOCST BiAIIOBITAIBHOCTI POOOTOMABIIS.

OpHi€O 3 aKTyaJbHUX MPOOJIEM CydacCHUX TPYAOBHX BIJHOCHH € SBUILE
MOOiHTy. BOHO TmposBIseThCS y Takux (opMax: «CHCTEMATHIHOMY
MICUXOJIOTIYHOMY THCKY, CTBOPEHHI HECHPHUSATIMBOTO poOOYOro cepemo-
BHIIIA, 130JIAMi1 MpaimiBHAKa a0 MPUHIKEHHI HOTO TiTHOCTI». 3a HasBHOCTI
BIJIMIOBITHOTO CYZIOBOTO PillICHHS TakKi il MOKYTh CIIyTyBaTH MiACTABOIO IS
KOMIICHCAIlT MOpanbHOI MIKOAU. Pa3oMm i3 THM, HE KOXXKHA KOH()IIKTHA
CUTyaIlisl Ha PoOOYOMY MicCIll MiAMagae Il BU3HAYCHHS MOOIHTY. 3aKOHHI
YIOpaBIiHCBKI pimleHHs a00 BUMOTM IIOJO JOTPUMAHHS TPYHOBOI
JICLUITTIHN HE MOXKYTh PO3TIISIATHCS SIK TOPYIIEHHS TIpaB MpaliBHAKA.

OxpeMoI0 TpOoOJIEMOI0 € BIJCYTHICTh YITKMX KpPUTEpPiiB BU3HAYECHHS
po3Mipy KomrieHcalii. 3aKOHOAAaBCTBO HE BCTAHOBIIOE KOHKPETHHUX MEX,
o, 3 omHOro OOKy, 3abe3ledye THYYKICTh, a 3 IHIIOTO — HPHU3BOIHUTH
IO Pi3HOI CymoBOi mpakTHKH. lle 00yMOBIIOE HEOOXiTHICTH IMOAATBIIOTO
BIOCKOHAJICHHSI IPABOBOT'O PETYITIOBaHHS.

BogHouyac IHCTHTYT BIiAIIKOXYBaHHS MOpAalbHOI IIKOXM BHKOHYE
HE JIMILIE BiJHOBIIOBAJIbHY, a W IPEeBEeHTUBHY (YHKIIiIO. YCBIJOMIICHHS
MOJKJIMBHX HETATHMBHUX HACIIKIB CTUMYJIIOE pOOOTOMABIIIB TOTPUMYBATHUCS
3aKOHO/IaBYHMX BUMOT 1 YHHKATH NOPYIIECHb.

OTXe, KOMIIEHCAllisi MOpaJbHOI IIKOJM € BaKJIMBUM IHCTPYMEHTOM
3aXHUCTYy TPYAOBHX IIpaB, SKUH CIPSIMOBaHMH Ha BiJIHOBJEHHS MOPYIIECHOT
CHpaBeUIMBOCTI Ta BIJIIKOJYBaHHS HeMaiiHOBuX Brpar. [lompu HasBHI
npoOJiemMH, OB’ A3aHi 3 TOKa3yBaHHIM 1 BU3HAYEHHSIM PO3Mipy KOMIEHcaulii,
MOJAbIINKA PO3BUTOK LOTO IHCTUTYTY € HEOOXIIHOIO YMOBOIO 3abesrie-
YeHHsI e()eKTUBHOTO NIPABOBOT'O 3aXHCTY MPALliBHHUKIB.
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OBMEXEHHSI ITPAB JIIOAUHA
Y COEPI ®IHAHCOBOI'O MOHITOPHHI'Y:
MEXI 10ITYCTUMOI'O BTPYUYAHHS JEPKABU

Mepaeiiko Oabra LiutiBHa
3000y8auka neputo2o (6akanaspcvkoeo) pieHs suwoi oceimu
ropuouyHUll pakyrvmem
Hayxosuii kepienux: Bnosiuena Jlinia IBaniBHa
Kanouoamxa 10puouyHux Hayx,
doyenmra kagheopu nyoniuno2o npasa
Yepniseyvkuil HayionanoHuu yHisepcumemy imeni FOpis @edvrkosuua
M. Yepnisyi, Yxpaina

VY cydacHMx ymoBax TIioOamizamii (iHaHCOBMX PHHKIB, LM(poBizawil
E€KOHOMIKM Ta 3pOCTaHHS TPAaHCHAIIOHAJIBHOI 3JIOYMHHOCTI OCOOJIMBOTO
3HaueHHs HaOyBae (DiHAHCOBWII MOHITOPHHI SIK OJMH i3 KJIIOYOBHX MeXa-
Hi3MIB 3amo0iraHHs jerainizaiii (BiIMHUBaHHIO) TOXOMIB, sIKi Oynu omepskaHi
3J0YMHHHM LUIIXOM, (DiHAHCYBaHHIO TEPOPH3MY Ta PO3HOBCIOIKECHHIO
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36p0i MacoBOro 3HMIIEHHs. Moro 3anmpoBakKeHHs 3yMOBIIEHe HEOOXiIHICTIO
3abe3nedeH st MMpo30pocTi (PiHAHCOBHX oOrepaliii, BUSBIEHHS HE3aKOHHHX
CXEM PYXY KOIITiB Ta 3aXHCTy HAI[IOHAIEHOI CKOHOMIKH BiJl KpUMIHAIILHOTO
BIUMBY. Takoxk, e(peKTUBHICTh (YHKIIOHYBaHHS CHCTEMH (HiHAHCOBOTO
MOHITOpPHHTY Oe3MOoCepeHbO BIUIMBAE Ha SKOHOMIYHY OE3IeKy Jep)KaBH,
cTaOLIbHICTS (PIHAHCOBOI CHCTEMH Ta PIBEHb HOBIpH 1O OaHKIBCHKHX
Ta (iHAHCOBHX yCTaHOB. Pa3oMm i3 TuM, 3IiHCHEHHS 3aXoAiB (DiHAHCOBOTO
MOHITOPHHTY HEPIIKO CYIPOBOKYETHCA BTPYUAHHSIM y cepy OCHOBOIIO-
JIOYKHUX TIPaB 1 CBOOO JIIOTNHH.

Bepyun ne n0 yBaru mocTae HMHUTaHHSA: YM HE € JAISUIBHICTH Jep)KaBU
B 0Cc00i opraHiB (piHAaHCOBOTO MOHITOPHHIY BTPYYaHHSIM B OCOOUCTE YKHTTS
Ta MOPYIIEHHSM IIpaBa 0COOM Ha NPUBATHICTH?

KnrouoBMM HOpPMAaTHBHO-IIPaBOBUM aKTOM CBOTOJICHHS, IO PETYIIOE
MUTaHHS MPOTHAIT Jteranizanii € 3akoH Ykpainu «IIpo 3amobiranus Ta mpo-
TUAIIO Jlerani3amii (BiIMIBAHHIO) TOXOIIB, OJCPKAHNX 3IIOYNHHUM IIISTXOM,
(hiHAaHCYBAaHHIO TepopuU3My Ta (HIHAHCYBAaHHIO PO3MOBCIOKEHHS 30poi
MacoBoro 3HumeHHs» (B pemakmii Bim 01.01.2026 poky) [1]. Leit 3axon
BCTaHOBJIIOE CYTHICTb, 3MICT 1 CTPYKTYpy CHCTeMH (iHAHCOBOTO
MOHITOPHHTY, OCHOBHOIO METOIO SKOi € KOHTpPOJIb 1 3amoOiraHHs mpoBe-
JIeHHIO (iHAHCOBHX OIepamiid, CHpSMOBAHWX HA BIIMHUBAHHS HE3aKOHHO
OTPUMaHMX KOMITIB. Y JaHOMY akTi MOHSTTS «()iHAHCOBHUN MOHITOPHUHI»
PO3KPHUBAEThCS Yepe3 TakKi CKIAZOBI, SK [CPXKABHUA Ta MCPBUHHHIMA
(hiHaHCOBUII MOHITOPHUHT, sIKi pa3oM (QOPMYIOTh €IWHY CHUCTEMY 3aXO[iB
y cdepi 3anobiranHs Ta MPOTHIIT Jierami3aiii 3JI0OYMHHUX JOXO/iB, (iHaH-
CYBaHHIO TEPOPHU3MY Ta PO3MOBCIO/DKEHHIO 30p0i MacoBOTO 3HMIIEHHS.
Jlep:kaBHUM pEryisiTopoOM Ta HarjISJOBUM OpPraHOM, SIKMA BCTaHOBIIOE
npaBuia (iHAHCOBOTO MOHITOPHMHTY AJIsl OaHKIB 1 HEOaHKIBCBKHX YCTAHOB
Ta KOHTPOJIIOE IXHE JOTPUMAHHS 3 METOIO 3armo0iraHHs jerajisanii He3akoH-
HUX AoxoxiB € HamioHampHuii 6ank Ykpainu. Ha caiiti HamioHampHOTO
Oanky YkpaiHn «(iHaHCOBHH MOHITOPHHT — II€ MiSUTHHICTB 13 BHSBIICHHS
HE3aKOHHO OTPHMAaHUX JOXO[IB Ta 3amobiraHHs (iHaHCYBAaHHIO TEPOPHU3-
My». HanioHanpHuii OaHK BCTAQHOBIIIOE IO HEOAHKIBCBKUX YCTaHOB Ta OaH-
KiB BUMOTH IMIOJ0 MPOTHIi BIIMHBAHHIO HE3aKOHHO OTPHUMAHHX IOXOIIB
Ta nepesipsie X qoTpumanus [2].

EdektuBHe (DyHKIIIOHYBaHHS Cy4acHOTO MEXaHi3My (hiHAHCOBOT'O MOHi-
TOPHHT'Y 3a0€3Meuy€eThCsl ICHYBaHHAM Pi3HUX ioro ¢opm. 3okpema, po3pis-
HSIOTH: TIEPBUHHHUN (DiHAHCOBMH MOHITOPHHT, SIKMU 3/IHCHIOETBCS CyO’€K-
TaMH TOCIIOJIapIOBaHHs, Ki Oe3rocepeiHbO 3IIMCHIOITE (hiHaHCOBI onepa-
mii, ne — OaHKW, OOMIiHHI ITyHKTH, KOMIIAHii 31 CTpaxyBaHHS, JOMOapIu;
Jiep>KaBHUM, HOTo 1Ile Ha3MBalOTh BTOPMHHUM (hiHAHCOBHMM MOHITOPHHIOM,
BiH SBJIsIE COOO0 aHaIi3 i MepeBipKy iH(opMarlii, OTprIMaHOi Bill Cy0’ €KTiB
TIEPBUHHOTO MOHITOPHHTY [3, c. 4].
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Cama peanizaniss (iHAHCOBOTO MOHITOpUHTY Oyina O HEMOXIIMBa
0e3 opraHy, sKMH 3IIHCHIOE Aep)KaBHY IHONITHKY y cdepi 3anmobiraHHs
Ta TPOTHAIl Jieramizaimii (BiIMHBAHHIO) JOXOJIB, OJICPKAHHUX 3JIOYHHHIM
IUIIXoM, (iHAHCYBaHHIO TEepOpH3My Ta (DiHAHCYBAHHIO PO3MOBCIOIKCHHS
30poi MacoBoro 3HUNICHHsA. TakuM opraHoM, BianoBimHO no «IlomoxeHHs
npo JlepxaBHy ciyx0y (hiHAHCOBOTO MOHITOpMHTY YKpaiHm» € — «Jlep-
JKaBHA Ciry’k0a ¢iHaHCOBOTO MOHITOpUHTY YKpainu (ep:xdhiHMOHITOPHHT),
OCHOBHHIMH 3aBIaHHAMH SKOTO €: peaji3allisl Aep>KaBHOI MOJITHKH y cdepi
3amobiraHHa Ta MPOTHIl Jieramizamii (BiIMHBAHHIO) JTOXOMIB, OAEp KaHUX
3JI0YMHHHUM LUISIXOM, (DIHAHCYBAHHIO TEPOPH3MY Ta (DiHAHCYBaHHIO PO3IIOB-
CIO/DKCHHS 30p0oi MacoBOTO 3HHMINEHHS; 30MpaHHs, 0OpOOJIEHHS Ta MpoBe-
JICHHS aHalizy (orepauiiHoro i crpareriysoro) ingopmarii mpo ¢iHaHCOBI
oreparii, Mo MiUIAraloTh (iHAHCOBOMY MOHITOPUHTY, iHII (iHaHCOBI
omeparii abo iHpopMariii, 1o Moxe OyTH TOB’sA3aHa 3 MiJ03POI0 B JIeTali-
3amii (BiIMUBaHHI) TOXOMIB, OJCPKAHUX 3JIOYMHHUM IUIIXOM, abo (iHaH-
CyBaHHI Tepopu3My 4M (hiHAHCYBaHHI PO3IOBCIOKEHHS 30poi MacOBOTO
3HUIICHHS Ta iHIII 3aBOaHHs nependadeHi [lomosxxeHHs MY [4].

[Ipu Benmkiil KiTPKOCTI 3aBJaHb MOKIAACHWX Ha MaHWid opraH, [lep-
’K(IHMOHITOPHHT Ma€ i BiIMOBITHI IpaBa, y BiANOBITHOMY HOPMAaTHBHOMY
aKTi IPSIMO 3a3HAYAETHCS, IO OPraH Mae€ IPaBo: «3IIHCHIOBAaTH B YCTAHOB-
JICHOMY 3aKOHO/IaBCTBOM MOPSIZIKY JIOCTYI, Y TOMY YHCIII aBTOMaTH30BaHUIA,
10 iH(MOpMAIIfHUX Ta MOBIIKOBHX CHCTEM, PCECTPIB Ta OaHKIB JaHUX
opraHiB jepxaBHoi Bnamu (kpim HarionanpHoro 60aHKy) Ta IHIIHX
Jiep)kaBHUX 1H(OpMaLifHUX pecypciB, 0/IepXKyBaTu Bijl IPABOOXOPOHHUX Ta
PO3BIIyBAILHUX OpraHiB iH(GOPMAII0 MPO XiJ| ONPAIIOBAHHS Ta BKUTTS
BiJINIOBITHUX 3aXOIB Ha MiJICTaBl OJICP)KAHUX MAaTEPialiB, OJCPKYBATU BiJ
Cy0’€KTIB TEpBHHHOTO ()IHAHCOBOTO MOHITOPMHTY Ha 3alUT JOIATKOBY
iHpOpMAIiIO» Ta psAA IHMNX TepeadaueHnX 3aKOHOAABCTBOM TMpas. Jlepik-
(DIHMOHITOMHT y MeXax CBOIX TOBHOBa)XCHb Ha IOCTIHHINA OCHOBI 31iHCHIOE
30ip, 00poOKy Ta aHami3 maHUX Hpo (PiHAHCOBI Omeparlii, KOTpi MiAIATAIOTh
(hiHAaHCOBOMY MOHITOPHHTY, 8 TaKOXX 1HIINX OIEpalii 9u BiOMOCTeH, sKi
MOXYTh CBIJUUTH NpO MiA03py Yy Jeramizamii (BiAMUBAaHHI) TOXOJIB,
OTPUMAHUX 3JIOYMHHUM IUISIXOM, (hiHAHCYBaHHI TEPOPU3MY a00 PO3MOBCIO-
KeHHI 30poi MacoBoro 3HHIICHHS. [HGOpMAIlss PO NPOBEACHHS SIK
OlepamiifHoro, TaK 1 CTPATEeriyHOrO aHaji3y HaIXOAWTh, 30KpeMa BiJ:
cy0’exTiB TnepBUHHOIO (iHaHcoBoro MoHiTopunry (CII®M), mnpaBooxo-
POHHHMX 1 PO3BiLyBalIbHUX OpraHiB, Cy0’€KTIB Aep:KaBHOrO (piHMOHITOPUHTY
(CADPM) Tta iHmMI pAepKaBHUX YCTAHOB Ta Migpo3ainiB  QiHaHCOBOT
pO3BigKM iHO3eMHUX JepkaB. OTpuMaHi JaHi IiAJAIOTBECS BCeOiYHOMY
aHaJi3y, IO JI03BOJISIE BUSIBUTH TMiN03pisi (hiHAHCOBI omepauii y Jaep)kaB-
HOMY Ta IIPHBATHOMY CEKTOpaX EKOHOMIKH 3a Y4YacTio (iHAHCOBHX
i HepiHAHCOBHX YCTaHOB [5, c. 19].
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XoueMo 3a3Ha4nTH, 1110 ME3Ki JIOITyCTIMOTO BTPYYaHHs Jep)kaBu y chepi
(hiHaHCOBOTO MOHITOPUHTY BU3HA4Yal0Th HEOOXIHICTIO TOCSATHEHHS OanaHcy
MiX 3a0€3MeYCHHSM HAI[IOHAIFHOI Ta €KOHOMIYHOT OE3IEeKH 1 TOTPUMAaHHS
OCHOBOIIOJIO)KHUX CBOOOI JIIOOMHY, 30KpeMa IIpaBa Ha IPUBATHICTB.
JismeaicTs  JlepkaBHOI City>kOn  (piHAaHCOBOTO MOHITOPHHTY YKpaiHu
€ 00’€KTHBHO IIOB’S3aHOI0 3 OOPOOKOI0 3HAYHMX MACHBIB ITEPCOHAIBHIX
Ta (IHAHCOBHX JaHHX, IO caMe MO cO0i CTAHOBUTH BTPYYaHHS y MPHUBATHY
ctepy ocodu. OgHaK, Take BTPyYaHHS € JOITyCTUMHM JIMIIE 32 YMOB HOro
3aKOHHOCTI, OOTPYHTOBaHOCTI Ta mpomopuiifHocTi. Ilo-mepme, Take
BTPYYaHHS Ma€ IPYHTYBATHUCS BHKJIIOYHO Ha YiTKO BHM3HAUYEHHX HOpMax
3aKoHO/aBCTBa. [10-apyre, BOHO MOBUHHO NEPECIIiyBaTH JIETITUMHY METY —
3aro0iraHHsl BIIMHBAHHIO KOINTIB, (DiHAHCYBAaHHIO TEPOPHU3MY Ta IHIIUM
3arposzaMm, IO TPSIMO BIUIMBAIOTh Ha OE3MEKy Aep)KaBH Ta CYCIIUILCTBA.
TakuM 4YHMHOM, JOITyCTHMME BTpYYaHHS JepkaBu y cdepl (iHaHCOBOTO
MOHITOPHHTY € BHIIPaBIaHUM IHCTPYMECHTOM 3a0e3MeUeHHS ITyOIigHIX
iHTepeciB, aje oro Mexi BU3HAYAIOTHCS IPUHITMIIAMU BEPXOBEHCTBA MpaBa,
3aKOHHOCTI, HEOOXITHOCTI Ta MPOMOPIIIHHOCTI, MO BHCTYIMAIOTh TAPAHTIEI0
HEJOIYLICHHS CBaBUILHOTO 0OMEXESHHS IIPaB JIOAUHU.
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IMMPABOMIPHA MOBEJIHKA OPTAHIB ITYBJITYHOI BJIAJIA
SAK TAPAHTIA PEAJII3ALIIL TA 3AXUCTY IPAB JIFOJAUHU B
YMOBAX BOEHHOI'O CTAHY

IHosonka IBanHa AHaToOTiIBHA
KaHOuoam 1opuoudHUX HayK, OOyeHm,
3a6i0yeay kagheopu pynoamenmanrbHUX IPUOUYHUX OUCYUNITIH
IIBH3 «byKkoguHcvKutl yHisepcumemy
M. Yepnisyi, Yxpaina

[IpaBa mronuHM B cydacHid YKpaiHi HE MOXYTh PO3IIISIAATHCS JIMIIE SIK
HOpMH, 3akpimeHi B KoHcTuTymii, 3akoHaX YW MDKHAapOJHUX aKTax.
HasiBHICTP TIPaBOBOTO pEryJIOBaHHS II€ HE TapaHTye JIOAWHI peasbHOl
MOXIIUBOCTI CKOPHCTAaTHCS CBOIMH HpaBaMH. MDK TEKCTOM 3aKOHY
i (aKTHYHUM CTAaHOBHUIIEM OCOOM 3aBXIHM ICHYE TIIPOCTIp MyOIigHOTO
BPSIIYBaHHA, Y SIKOMY H BHUPIIIyeThCS, YN CTaHE IPAaBO MIEBHM, UM 3aJIH-
HIATHCS POPMATIHHO MPOTOIOMIEHOI0 MOKIUBICTIO.

Came ToMy 0COONMBOrO 3HaueHHs HaOyBae MpaBOMipHa MOBEIiHKA
oprauiB my6iunoi Bmagu. [i BapTO PO3rNAAaTH He SAK 3BMUAiiHE BUKOHAHHS
ciry)k00BHX O0OOB’SI3KIB, a SIK CAMOCTIHY TapaHTII0 peanizalii Ta 3aXucTy
npaB JoauHKu. [IpaBo HaOyBae pealibHOTO 3MICTY Yepe3 KOHKPETHE BIIaJIHE
pillieHHs, aJMiIHICTPAaTHBHY NPOLENYPY, BIANOBIIb Ha 3BEPHEHHs, CHOCIO
KOMYHIKaIIii 3 0CO000 Ta MOXKJIMBICTh C(PEKTHBHOTO OCKApPKCHHSI.

Koncruryniss YkpaiHn BU3Ha4ae JNIOJUHY, 11 KUTTS 1 340pOB’S, YeCTh
1 TITHICTH, HEIOTOPKAHHICTh 1 O€3MeKy HAWBHIIOI COIIATEHOK I[IHHICTIO,
a mpaBa 1 cBOOOAM JIOMMHM Ta iX TrapaHTii — 3MICTOM 1 CHpPSMOBAaHICTIO
JisuTbHOCTI JiepkaBy [1]. BogHouac opranu aepskaBHOI Baan Ta MIiCIIEBOTO
caMOBpsIyBaHHA 3000B’sf3aHiI MisITH JIMIIE Ha TIACTaBi, y MeXax
MMOBHOBaXKEHB 1 y cmocib, mo mependadeni KoHcTuTyiero Ta 3akOHAMHU
VYkpainu. OTxe, NpaBOMIpHICTh BIaHOI MOBENIHKH € HE (HOPMAJBHICTIO,
a 0a30BOI0 YMOBOIO PEAJILHOTO 3aXHUCTY JIIOJMHH.

B yMoBax BoeHHOro cTaHy Iis pobsieMa Ha0yBae OCOOIMBOI TOCTPOTH.
BiliHa mocwiioe poib JepikaBH, 30UIbIIYe KUIBKICTh BIaJHHUX pIllICHb,
posmuproe chepy aaMIHICTPATHBHOTO PO3CYLy H JOMYyCKAa€ THUMYACOBE
oOMexeHHsT OKpeMux ImpaB. 3akoH Ykpainu «[Ipo mpaBoBui pexum
BOEHHOTO CTaHy» Iepeadadae TaKy MOXJIMBICTb, OJHAK JIMIIE B MeXax
i cmoci0, Bm3HaueHnXx KoHcTuTymiero Ta 3akoHamu Ykpainu [2]. Tobto
BOEHHMH CTaH He CTBOPIOE MPOCTOPY 11032 MPaBOM, a HaBMAK/U — BUMArae BiJ
My OIiYHOT BITa OLTBIIOT TOYHOCTI, 00EPEKHOCTI Ta BiANOBIAIEHOCTI.
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[Tapamokc BOEHHOTO dYacy MOJSITa€E B TOMY, IO JepXkaBa Mae OyTH
OJTHOYACHO CHJIBHOIO 1 cTpuMaHo1o. CHIIBHOIO — 15t 3a0e31edeHHst 000pOoHH,
Oe3rexy, CTaOLIBHOCTI YIPABIIHHS Ta IMIATPUMKH BPa3iIMBHX KaTeropii
HaceneHHA. CTpuMaHOIO — m00 HaJI3BMYAiHI TOBHOB@KCHHS HE CTalll
MIPAKTHKOIO aJMiHICTPAaTUBHOTO NOMiHYyBaHHS Haj JroauHOI0. Came mpaBo-
MipHa ITOBEAiHKA BIIAJU JO3BOJISIE BTPHMATH LI MEXKY.

BBaxkaeMo, 10 NpPaBOMIPHY TNOBEIiHKY OpraHis IyOuiuHOi BiIaau
JIOLIBHO PO3YMITH SK TMOBEIIHKOBY TapaHTiio MpaB JIOAMHU. i 3MicT
HOJIATAE B TOMY, L0 OpraH BIaJH He Juile (HOpMalIbHO 3aCTOCOBYE HOPMY,
a Jie Tak, mo0 JIOAMHA MOIJIa peajbHO CKOPUCTATHCS CBOIM IIPaBOM,
3pO3YMITH MOTHBHU DIllIeHHs, OyTH MOYYTOIO, 3aXHCTHTH CBOIO IO3HIII0
I OCKap>KUTH HETIPAaBOMipHE BTPYYaHHSI.

[IpaBoMipHiCTE BiagHOI MOBEAIHKM OXOIUIIOE TPH BHUMIpH. HOpMa-
TUBHUM, NiHHICHUH 1 KOMyHikaTuBHHH. HopmaTuBHmII mepenbavae miro
Ha TIi/CTaBi 3aKOHY i B Mekax KowmmereHmii. l[iHHICHHI BHMarae moBaru
IO TiTHOCTI JIFOAWHH, CHPaBEIINBOCTI, HEIUCKPUMIHAII1, JOOPOCOBICHOCTI
Ta mponopmiiHocTi. KoMmyHIKaTHBHHI 03Hadae 3po3yMmisie TOSCHEHHS
pilIeHs, TOCTYIHICT iH(popMaIii Ta MOKIHBICTE 0c00M OyTH BUCITyXaHOIO.

Oco0nrBe 3HaYEHHS Mae aaMiHICTpaTWBHUI po3cyA. Y BOEHHHH dHac
MOBHICTIO YCYHYTH HOTO HEMOXXJIMBO, a/DKe OpraHH BJIaJd YacTo JIIOTh B
yMOBax HEMoBHOI iHpopMallii Ta CkiaIHUX Oe3MeKoBHX pu3MKiB. OmHaK
PO3Cy HEe MOBHUHEH MEPETBOPIOBATHCS Ha TPABO JISTH «IK 3pydHimie». Bin
Mae OyTH MPOCTOPOM BIIMOBIAAILHOIO ¥ MOTHBOBAHOIO BHOOPY HAHOIIbII
MPaBOMIPHOTO Ta HAHMEHII OO TSHKIMBOTO ISl JIFOJIUHH PIILICHHSI.

KoHBeHIlis Tpo 3axuCT TpaB JIOJUHU 1 OCHOBOIIOJOXHHUX CBOOOJ
JIONYCKa€ BIJCTYN Jep)kKaBH BiJi OKpeMHX 3000B’si3aHb IIiJ 4Yac BiiiHM abo
IHIIOT HAJ[3BUYAWHOI CUTYAIlil, IO 3arPOXKye€ >KUTTIO HAIIil, aje JHIIe B Tid
Mipi, skoi BUMarae roctpora craHoumma [3]. Ile o3Hauae, MO HaBiTh
B YMOBax BiifHM Jiep)kaBa HE MOXKe OOMEXyBaTH IpaBa «i3 3aracom», «Ipo
BCAK BHUMIANOK» abo 3 MOTHBIB aaMiHICTpaTHBHOI 3pydHOocTi. Koxkne
BTPYYaHHS MTOBHHHO MAaTH IPAaBOBY MIiJICTaBy, JETITHMHY MeETy, HEOOXia-
HICTb 1 TPOTOPIIiiHI MEXi.

BaxnuBe 3HaueHHS IS 3MiHH TMOBEAIHKOBOI MoOJEmi MyOmiyHOI Biagu
Mmae 3akoH Ykpainu «IIpo aaMiHICTpaTHBHY MpPOLEAYPY», SKUH 3aKpIILIIOE
NPUHIMIHA 3aKOHHOCTi, OOIPYHTOBAHOCTI, HPOIMOPIIHHOCTI, 10OpOCoBic-
HOCTI, BIZKPUTOCTI, NpaBa 0co0M OyTH BHCIyXaHOIO Ta OpaTH y4acTh
B ajMiHicTpaTHBHOMY npoBamkenHi [4]. Moro minmicts momsrae me juime
y ¢opManbHii periiaMeHTanii npoueaypH, a y 3MiHI KyJbTYpH BIJIQJHOTO
pileHHs.

[TpaBoMipHa mOBeAiHKa OpraHiB MyOJiYHOI BIagu Ma€ NPEBEHTHUBHUI
nmoTeHIian. Bora 3maTHa 3amo0iraTé MOPYIIEHHSM MpaB IIe A0 3BEPHEHHS
moguHA 10 cyny. CymoBWid 3aXxWcT € HEOOXigHHM, ajieé dYacTo BiH
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CHpanboBy€E BXKeE IiCIsl TOTO, K 0co0a 3a3Haia BTpar, cTpecy abo TpHUBaJIOro
ouikyBaHHs. HanexxHa rmoBesiHKa oprany Biajy J03BOJISE€ YHUKHYTH LbOTO
Ha [TI0YaTKOBOMY €Tarli.

Tomy y mnpakTHii NyOJXiYHOTO BPSIYBaHHS BaXKJIHMBO PO3BUBATH
NPEBEHTUBHY MOJEIb 3aXUCTY IPAaB JIIOJUHU: aHANi3yBaTH TUIIOBI aIMiHicC-
TPATHBHI PillICHHsI, BHSBISATH CHCTEMHI PU3UKH, PearyBaTd Ha TIOBTOPIOBaHI
CKapTH, IEpeBipsATH, Y HE CTBOPIOIOTH PIMICHHS HAAMIPHOTO TATAps VIS
moguHA. OCOOIMBO 1€ BaXIINBO Y cepax COIiaTbHOTO 3aXHCTY, TOTIOMOTH
BHYTPIIIHRO TEPEMIIIeHNM 0c00aM, MIATPHUMKH BifiCBKOBOCIYXOOBIIIB
1 WIEHIB iXHIX CIMEH, 3aXHMCTy MiTeH, MOCTYMy IO MEIUYHUX Ta peadili-
TaI[ifHUX TTOCIYT.

Oxpemoi yBaru notpedye moBa myOmiunoi Braau. CxiamHi, m1abroHHI
Ta HaIMIpPHO OIOPOKpAaTHM30BaHI TEKCTH MOXYTh I030aBIISATH JIIOAWHY
peasbHOI MOXKIMBOCTI 3pO3yMITH, IO came BinOynocs 3 ii mpaBoM. SIKiio
ocoba He po3yMi€e MOTHBIB PIllICHHA, BOHA HE MOXe €(EeKTHBHO IHOro
OCKapXHTH. TOMY 3pO3yMIJIICTh aJMiHICTPATHBHOTO PIIICHHS € CKIaI0BOIO
JOCTYITY IO TIPABOBOTO 3aXHCTY.

[IpaBomipHa TmOBemiHKAa OpraHiB IyOJNi4HOI BIagu Oe€3MOCepeaHbO
OB ’s13aHA 3 JOBiporo 1Mo AepkaBd. JoBipa He (GOPMyeETbCA TaciaMd YU
(hopManbHUME 3BiTaMU. BoHa BUHHKA€E TOI, KOJH JIOJWHA TIEPEKOHYETHCS,
0 Biaga fi€ nepeadadyBaHO, YECHO, BIKPUTO 1 HE 3JIOBKHBAE CBOIM
CTaHOBHINEM. Y TIEpioJl BOEHHOIO CTaHy TaKa JOBipa € HE JIKIIE COLIaTbHUM
pecypcoMm, a i YMOBOIO CTIMKOCTI IPaBOTIOPSAKY.

Otxe, mpaBoMipHa MOBE/IiHKA OPraHiB MyOIiYHOT BIIaIU € IHCTPYMEHTOM
MPaBOBOI CTIWKOCTI JepkaBH. SIKIIO Biajga y CKIQJHUX yMOBax 30epirae
MOBary J10 JIFOJIMHM, BOHA 3MILHIOE 1 ITPpaBa JIIOAWHH, 1 BIaCHY JIETITHUMHICTB.
Skmo >x BiliHA BHKOPUCTOBYETHCS SIK BHMpaBIaHHA Ui (hopMaiizMy,
3aKPUTOCTI YW CBaBULIA, IOCTYIOBO IIOCHAOIIOETHCS HE JIMIIE 3aXHCT
OKpEMHX MpaB, a i A0Bipa 10 AepKaBHUX IHCTUTYIIIH.

3a pesympTaTaMH TPOBEACHOTO aHANI3y IOIIBHO OKPECIUTH KiJbKa
HATIPSAMIB, SIKi MOXYTh IIOCHIIMTH TapaHTIHHUA MOTEHI[al IpaBOMipHOI
MOBEIHKK OpraHiB myOmiynoi Binamu. Ilepenycim ieThCcst MpO MOCHIICHHS
CTaHAapTy OOIPYHTOBAHOTO aJIMIHICTPATHBHOTO pO3CYIy, BHYTpILIHIN
aHaJi3 THIOBHMX a/IMIHICTPATHBHUX PILlIEHb 3 MOTJISLY HpaB JIIOJMHH, BIPO-
Ba/DKCHHS 3p03yMiIol BIaJHOT KOMYHIKaIlil Ta po3poOJeHHS MPaKTUYHHX
peKOMeHaliil 1oA0 NMPaBOMIPHOI MOBENIHKM OpraHiB IyOsiYHOI Biaju.
He MeHII BaXJIMBUM € BKJIFOYEHHS JIO MiATOTOBKM MyOJIYHHMX CIYKOOBILIB
NUTaHb IPaB JIIOAWHH, NPONOPLIHHOCTI, HEAUCKPUMIHALl, €THKH IyOsid-
HOT'O CITy)KIHHS Ta KOMYHIKaIlil 3 Bpa3JIMBUMH KaTeropisiMU HAaCEJICHHS.

TakuM 4nHOM, NpaBOMipHa IOBEIHKA OpraHiB MyOJIYHOI BIaaM € He
mpocTo (OpPMOI0 BUKOHAHHS 3aKOHY. BoHa € crmocoboMm icHyBaHHS TpaBa
B myOsigyHOMY yripaBiiHHi. CaMe depe3 TaKy MOBEIiHKY IPaBO MEPEXOAUTH
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i3 IUIONIMHU HOPMATHBHOTO TIPOTOJIOIICHHS Yy IUIOIIMHY PEaJbHOIO
JosiceKoro pocBiny. CunbHa JepikaBa — Iie HE Ta, sKa i€ 0e3 0OMeXeHb,
a Ta, sKa HaBITh y HAMCKIIaJHIIIMX YMOBAX 3JaTHA JisITH IIPaBOMIpHO.
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JTOKTPUHAJILHO-TIPABOBI 3ACAJIN 3ABE3NEYEHHS IPABA
HA JOCTYI 10 NYBJIIYHOI IH®@OPMAIIIT
B YMOBAX BOCHHOT'O CTAHY

MponeBuu Ouekciii CtaniciaBoBuY
OOKMOp 10pUOUYHUX HAYK, npoghecop,
npogecop kageopu ciyxncbo6020 ma meOUHHO20 NPasd
Haguanvno-nayroeuii incmumym npaga Kuiscvxoeo nayionanvnozo
yuieepcumemy imeni Tapaca Llleguenxa
M. Kuis, Ykpaina

JokrpuHa iH(opManiiHOro mpaBa IPYHTYETHCS Ha MOCTYyJaTax IIOJ0
BU3HAHHS JOCTYyNy J0 iH(OpMalil CKJIaJOBOIO CYy0’€KTHBHOTO MpaBa
Ha iH(pOpMaIlil0, OXOPOHHU IpaBa Ha iH(OpPMaLil0 3aKOHOM, TapaHTyBaHHS
JIep)KaBolo yciM cy0’ekTaM iH(opManiiHUX BIIHOCHH PIBHUX MpaB i MOX-
nuBocTeit poctyny 1o iHndopmanii. Y crarrti 10 Konsenuii npo 3axucr mnpas
JIIOIMHK 1 OCHOBOIIOJIOXKHUX CBOOOJI 3aKpiIUIEHO MPaBO KOXHOTO Ha CBO-
0omy BUpaXEHHS MOIJISAIB, IO BKIIOYAaE CBOOOAY AOTPHUMYBATHCS CBOIX
NOTJISI/IIB, OAEPKYBaTH 1 mepenaBaTd iH(popmalito Ta ifei 06e3 BTpydyaHHsS
OpraHiB Jep>kaBHOI BIaaWd 1 He3zalexXHO Bix kopmoHiB [1]. BimmoimHO
mo crarti 34 Koscrutymii YkpailHH KOXHOMY TapaHTYEThCS IIPaBO
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Ha cBOOOMYy IyMKH 1 cJOBa, Ha BUIbHE BHpPaXEHHs CBOIX NOIJISIIB
1 TepeKoHaHb, MpPaBO BUIBHO 30MparH, 30epiraTd, BHKOPHUCTOBYBATH
1 momMproBaTH iH(OPMaLilo YCHO, TNCHMOBO 200 B IHIIMI crocid — Ha cBil
BuGip [2], a 3rimHO 3 abzamom | wactmrHM 1 crarti 3 3akoHy YKpaiHu
«IIpo iHdpopmamito» 3abe3ledeHHS TOCTYIy KOXXHOTO 0 iHQopmarii
BHU3HAHO OJHHUM 3 OCHOBHHX HAIpsAMIB Jep>KaBHOI iHPOPMAIHHOI ITONITHKH
[3].

[IpaBo Ha moctynm no iHQopmamii HE € aOCOMIOTHUM 1 MOXe OyTH
oOMe)keHe 3aKOHOM B iHTepecax HaIllOHAJIFHOI Oe3MeKH, TepUTOpiaibHOI
ITICHOCTI a00 rpoMachKoro mopsaky. Y pimiensi Koncrurynitinoro Cymy
Yxpainu Big 22 ciuns 2020 poxy Ne 1-p(I)2020 HnarosomieHo, mIO Taki
oOMeeHHST MaroTb OyTH  BUHATKAMH, TNepeJ0aueHHMMH  3aKOHOM,
MEPEeCITiIyBaTH OMHY a00 JEeKiTbKAa 3aKOHHUX HUIeH i OyTH HEoOXiTHUMHU
Yy JEMOKpaTHYHOMY CYCHUIBCTBI, a y pa3i oOMeXeHHs mpaBa Ha JOCTYII
mo iHpopwmamii 3aKOHOJABEIb 3000B’SI3aHHUI  3aIPOBATUTH IIPABOBE
PETYJIOBaHHS, SKE JaCTh MOXIIHMBICTh ONTHMAIBHO JOCSTTH JICTITUMHOI
METH 3 MiHIMAIGHUM BTPYYaHHAM Yy peaji3allifo BKa3aHOTO IIpaBa
1 He MOPYIITYBaTH CYTHICHOTO 3MICTY TaKoro mpasa [4].

Oco0mmBO 3HAYYNIMM COIiabHO-TIPaBOBUM (PEeHOMEHOM € IyOmigHa
iHpopMaris sK BigoOpakeHa Ta 3a0OKyMEHTOBaHa OyIb-SKAMH 3aco0aMu
Ta Ha Oynp-SKMX HOCIsIX iH(opMalis, mo Oyla orpuMaHa abo CTBOpeHa
B MMpOIieCi BUKOHAHHS Cy0'€KTaMH BIIQJIHMX MOBHOBa)XXKEHb CBOIX 00OB’SI3KIB,
nepen0aYeHUX YMHHUM 3aKOHOJIABCTBOM, 200 sSIKa 3HAXOJUTHCS Y BOJIOIHHI
Cy0’€KTIB BIAJHUX IIOBHOB&KEHb, IHIIMX PO3MOPSAAHUKIB MyOIiuHOT
iHpopMmarii, Bu3HaueHNX 3akoHOM Ykpainu «IIpo moctyn no myOmigHOl
iHpopmarii» [5]. IIpaBo Ha goctynm nmo myGiiuHoi iHdopmanii € ¢ynaa-
MEHTAJIIbHUM TIpaBOM JIIOJMHH, BaXJIMBOIO CKJIAJIOBOIO KaTajlory IOpH-
JUYHUX IHCTPYMEHTIB 3a0e3nedeHHs peajizamii JISralbHOIO CYCIJIBHOTO
iHTEepecy, 00’€KTMBHUM MapKepoOM IPaBOBOI Ta JAEMOKPATHYHOI AEp>KaBH,
«HAapDKHUM KaMEHEM JIEMOKPAaTHYHOTO BpSTyBAaHHS», «HEBIJ €MHUM
€JIeMEHTOM peali3aii cBo0oar TyMKH i cioBay [6]. BudepmHa apTHKY SIS
Ta 3aKOHOJABYC 3aKPIIUICHHS KOHIICNTY «IyOJiuHa iH(opMaIllis» € HeoO-
XIIHO0 TEPEAyMOBOIO CTAJIOTO PO3BUTKY 1H()OPMAIIIHHOIO CyCHiIbCTBA,
CTBEP/DKECHHsI TPUHIMITIIB MAaPTUCHIIATUBHOI JEMOKparii, 3a0e3neyeHHs
TPAHCMAPEHTHOCTI MisTIbHOCTI CY0’€KTIB BIaJHUX MOBHOBAXKCHb, 3MIIHCHHS
JIOBIpH TPOMAJIsIH [0 OpraHiB MyOJiYHOI BJIAAM Ta HAJIATOKCHHS
IPOMaJICBKOTO KOHTPOJIIO 32 X JiSUTBHICTIO.

3rinHo 3 myHkroM 3 ykazy Ilpesmpenta Ykpainum «Ilpo BBeneHHs
BOEHHOTO cTaHy B YkpaiHi» Binx 24 mororo 2022 poxy Ne 64/2022
nepen0ayeHo, MO y 3B’A3KYy i3 BBEJICHHSM B YKpaiHi BOEHHOIO CTaHy
TUMYacoBO, Ha IIepiox [Iii MpaBOBOTO PEKMUMY BOEHHOTO CTaHy, MOXYTh
oOMeKyBaTHCS KOHCTUTYLIHHI TpaBa i CBOOOIM JIIOMWHH i TPOMAJSHIHA,
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nepen6aveni crarrsamu 30-34, 38, 39, 41-44, 53 Koncruryuii Ykpainu
(To0TO MOXUIMBICTE OOMEXEHHS IpaBa Ha JOCTYN 10 iH(popmalii npsmMo
nependadyena) [7]. Haromocumo, 1o 3a3HaveHe MOJOXKCHHS KOPETIOETHCS
i3 3akpituieHuM y dactuHi 2 crarri 64 KoHcrutymii YkpaiHu mpaBoBHM
MOCTYJIATOM IIOAO MOJJIMBOCTI BCTAHOBJICHHS B YMOBAaX BOEHHOTO CTaHY
OKpeMuX OOMEXeHb IpaB 1 CBOOOJ, IO HE BKIIOYCHI 0 BHYCPITHOTO
meperiKy mpaB i CBOOOJ, AKi HE MOXyTh OyTH OOMEXeHi 3a KOTHHX
00cTaBHH, i3 3a3HAYEHHSIM CTPOKY il INX 0OMEKEHb.

AKCIOMAaTHYHO, IO pealizallis IepkKaBHOI 1HPOPMALIAHOI MOMITHKU
B YMOBax IPaBOBOTO PEXHUMY BOEHHOI'O CTaHY 3IIHCHIOETHCS y KOHTEKCTI
NouryKy OajlaHCy MDK JOCTYNOM A0 NyOiiuHoi iH(opmamii Ta 3a0e3-
nedeHHsAM iHpopManiinoi 6esnexu. Y Crparerii iHpopMauiiiHOi Oe3nexw,
3aTBep/xkeHill ykazoMm [Ipesnmenra Ykpainu «IIpo pimenHs Pamu nario-
HaIBbHOT Oe3meku 1 obopoHm Ykpainum Bim 15 »xoBTHs 2021 poky «IIpo
Crparterito inpopmarniiinoi 6e3mexn» Bix 28 rpyaus 2021 poky Ne 685/2021,
MOHATTS «iH(opMariitHa Oe3neka» NediHIMIHOBAaHO SK CKIAJ0Ba YacTHHA
HaliOHANBHOI Oe3leKkn YKpaiHW, CTaH 3aXHIIEHOCTI JEpXaBHOTO CyBepe-
HITETy, TEPUTOpiadbHOI MUTICHOCTI, AEMOKPATUYHOTO KOHCTUTYIIHHOTO
Jaay, HIIUX JKUTTEBO BaXXIMBUX IHTEPECIB JIIOJMHHM, CYCILIbCTBA 1 JAep-
JKaBH, 32 AKOTO HAJIS)KHUM YMHOM 3a0€3IeUyIOThCS KOHCTHTYIIHHI TpaBa
i CBOOOAM JIFOJIMHU Ha 30UpaHHs, 30epiraHHs, BAKOPUCTAHHS Ta ITOIIUPEHHS
iHpopMalii, JOCTyn a0 AOCTOBIpHOI Ta 00 ’€KTHMBHOI iH(OpMaIlii, icHye
e(eKTHBHA CHCTEMa 3aXUCTy 1 MPOTHII HAHECEHHIO IIKOIM 4epe3 IOLIN-
PEHHSI HEraTMBHUX 1H(OPMAIIHUX BIUIMBIB, Y TOMY YHCIi CKOOpPAWHOBaHE
MOUIMPEHHST HETOCTOBIPHOT iH(pOpMAIlii, JEeCTPYKTUBHOI IpONaraHiy, iHITHX
iHpOpMAaIIHUX oOrepalliif, HeCAaHKIIIOHOBaHE PO3MOBCIOJUKEHHSI, BUKOpHC-
TaHHSA ¥ MOpYIIEHHS WiJicHOCTI iHpopMalii 3 0OMeXeHUM AocTyrnoM [8].
[MpuHarimHO 3ayBakuMo, MO BiAMOBiAHO g0 dacTuHH 1 cratTi 17 KoHcTH-
Tynii Ykpainu 3a0e3nedeHHs iHpopMariifHoi Oe3neKu mops i3 3aXHCTOM
CYBEpEHITETY 1 TepuTOpialbHOI IITICHOCTI YKpainu, 3abe3rnedeHHsM ii exo-
HOMIYHOI O€3meKH BiOHECEHO [0 HaWBAXIMBINX (QYHKIINA Iep)KaBH,
BHU3HAHO «CMPaBOIO BCHOTO YKPaiHCHKOTO HApoay» [2].

3abe3nedeHHst peajizailii mpaBa gocTymy 1o myOuiunHoi iH(popmarii
B YMOBaX BOEHHOTO CTaHy HEMOXIIMBO O3 BpaxyBaHHs TAKUX aCIEKTIB:

— CTpaTeriyHoro 3HAuYeHHs Ui CTBEPKCHHS MpPaBOBOI JAEpiKaBH,
IMIUIEMEHTALli TMPUHIHUINB HAJIEKHOTO BpSAAYBaHHS Ta pPO30YyI0BU
IPOMaJITHCHKOTO CYCITUIBCTBAa HAJISKHOI peanizaiii cy0’eKTaMu BIIaJHHX
MIOBHOBa)XEHb NPABOBOTO IMIIEPaTHBY 11010 30aIaHCOBAHOTO 3a0e31eYeHHs
iHpopMaliiHOi Oe3neku Ta AoCTyIy A0 MmyOniyHol iHpopMaltii;

— topumuuHoi mo3umii KoncturyuifiHoro Cynmy VYkpaiam 1momo
HETPUITYCTIMOCTI CBaBUIBHOTO Ta HECTIPABEIIMBOTO OOMEKEHHS peaizarlii
KOHCTUTYLIHHUX TpaB i CBOOOJ, SKi MalOTh BCTAHOBIIOBATUCS BHKIIOYHO
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Koncruryniero i 3akoHaMu YKpaiHH, NepecitiyBaTH JIETITUMHY MeTy, OyTH
3YMOBIICHHMH CYCIUIFHOIO  HEOOXiTHICTIO JOCATHEHHS i€l METH,
MPOTIOPILIIHHIMY Ta 00TpyHTOBaHUMHU [9];

— BIJCYTHOCTI Yy BITYM3HAHOMY iH(OpMAIifHOMY 3aKOHOJABCTBI
CHEIiaTbHUX HOPM TPO OOMEXEHHs MOCTYIy A0 IMyONliyHOi iH(opmarii B
YMOBaX BOEHHOTO CTaHy Ta 0a30BOr0/yHiBEpCaJbHOTO XapakTepy CTarTi 6
3akony Ykpainu «[Ipo moctym mo my6iiunoi iHpopMarii», ge mependadeHo
000B’A3KOBE  MOTPUMAHHS  PO3MOPAOHUKAMH  IyOmiuHoi  iH(opmarii
«TPUCKIJIAZIOBOTO TECTy» INPH BUPINICHHI MUTAHHSA MIOAO MPaBOMIPHOTO
OOMEXeHHs JIOCTYITy N0 Hel, a TaKo) 3aKpilUIEHO 3acaJHU4YHMi IMOCTYJaT
I10/I0 BCTAHOBJICHHsSI 0OMEKeHHs «Ha iH(opMallito, a He JOKYMEHT» (SKIIO0
JOKYMEHT MICTHTh iHpoOpMalilo 3 OOMEXEeHHUM JOCTYIOM, JUIs
O3HaHOMIICHHS HaJlaeThesl iH(OpMallis, TOCTYII 10 IKOT HeOOMEKEHHIA);

— Ba)XJIMBOCTI ypaxyBaHHs aJMiHICTPaTUBHUMH CyAaMH Ta cy0’eKramu
MyOJIiYHOTO aaMIHICTPYBAaHHS NPAKTHKH EBPONEHCHKOTO Cyay 3 IIpaB
JEOJUHH [IOJ0 PO3DIBIAY cipaB mpo mopymeHHs crarti 10 KoneeHuii mpo
3axX¥CT IIPaB JIFOJMHA i OCHOBOIIOJIIOKHUX cBOOO (6€3CyMHIBHO, 0COOIMBHI
inTepec ckinagaroTh pimenHs €CIUI «Boxogumup Top6ia mpotu Yipainm,
Jle KOHCTAaTOBAHO, IO «IpaBO Ha JOCTYI M0 iH(opMarii, po3NOPSIHUKOM
SIKOI € OpraH JEp)KaBHOI BIaAM, MOXE BHMHUKATH, SKIIO TAKUH JOCTyN
BUCTYyMae IHCTPYMEHTOM peaji3aiii 0co00H CBOro IpaBa Ha CBOOOAY
BUP&KEHHS MOTJISIIB, 1 SKIIO BiIMOBA B JIOCTYIIi CTAHOBUTHME BTPYYaHHS Y
e mpaBo» [10] ta «lleHTp meMoKpaTii Ta BEPXOBEHCTBA IpaBa IMPOTH
VYkpainu», e HaroJoLIeHO, 1110 CYCITUIbHUN IHTepeC BUHHUKAE II0JI0 TUTaHb,
SKI «BIUIMBAIOTh Ha TPOMAJICHKICTh TaKOIO MIpO0, IO BOHa MOXE Ha
3aKOHHUX I/ICTaBaX LIKaBUTUCS HHUMH, SKi PUBEPTAIOTH ii yBary abo ski
3HAYHOIO MIpOIO CTOCYIOThCS ii, OCOOJHMBO SIKIIO TaKi IMUTaHHS BIUIMBAIOTh
Ha 100pOoOYT rpOMaIsTH 9 KUTTA TpoMam» [11]);

— JIOLIBHOCTI O3HaWOMJIEHHS CyO’€KTiB BIIaJHUX IOBHOBA)XXECHb Ta
rpomancekocti 3 KwiBcbkoio gekmapariiero mpo 0OamaHC JOCTYITy [0
inpopmarii Ta HamioHaNbHOI O€3MeKW Wi Yac 30pOWHWMX KOH(IIKTIB,
NPUIHATOI Ha MDKHApOAHIH KoH(epeHuil «bananc nocrymy 1o indopmarrii
Ta HallOHANILHOT 0e3NeKHu — YPOKH YKpaiHH Mmifl yac 30pOHHUX KOHQIIIKTIBY,
mo BigOynacs 10 xoBTHs 2024 poky (0COONMBO 3HAYYIIUMHU € apTH-
KyJIbOBaHI MaKCUMH IIOAO 3a0e3NeueHHs] JOCTYITHOCTI Ta 1HKJIFO3MBHOCTI
odiuiitnoi iHdopmarii, BcTaHOBIEHHS OOMEXeHb HOCTyIy 10 iH(hopmaril
BIJINIOBITHO 10 MepeA0avYeHUuX 3aKOHOM YITKHX KPHUTEpPIiB, 3a0e3MeycHHs
CBO€YACHOI Ta NMPOAKTUBHOI mmyOsikamii odiniitnoi iHpopmanii, BrpoBan-
JKEHHSI HEOOX1THMX NpOLEAYp Ta CHCTEMH 3aXHCTy iH(pOpMalii, copusHHS
i/IBUIIEHHIO O00I3HAHOCTI PO3MOPSIHHUKIB Ta T'POMAACHKOCTI HPO IIPaBo
Ha JOCTYI A0 IyOmigHOi iHpopMaii, CIpUSHHSA MOHITOPHHTY Ta HATIISY
Touo [12]);
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— HEoOXiTHOCTI 3/iliCHEeHHS! KOMIUIEKCHOI'O MOHITOPHHTY CTaHy AOTpH-
MaHHSl BUMOT' 3aKOHY IIOJI0 AOCTYIy A0 IyOusiyHoi iH(opMmamii, OCKIIBKI
3akonoMm Ykpainn «[Ipo moctyn nmo my6miuHOi iH(popMmarii» nepenbaueHo
IIBA CHOCOOM JOCTymy A0 NyOnmiyHol iHQopmamii, a caMe: aKTUBHHMA
(mamanHs iH(OpMAIii 3a 3amWTaMH); MACHBHUHA (0OOB’SI3KOBE OIPHIIO-
HeHHs iH(popMamii B odimiifHUX Mexia, Ha BeO-caliTax abo IHIIMM YHHOM
BignoBigHO 1o Ilepeniky HaOOpiB MaHUX, SAKI MUISATAIOTH OMPIUTIOAHEHHIO
y (opMi BiAKpUTHX TaHHX, 3aTBEpIKEHOro moctaHoBoio Kabinery MiHic-
TpiB Ykpainu Big 21 xostHs 2015 poky Ne 835 [13]).

Pe3tomytoun, 3a3HauMMO, IO JIeTaJIbHE 3aKpPIIUICHHs [paBa Ha JOCTYI
JI0 myOsiuHOl iH(pOpMaNil 3yMOBIIEHO INparHEHHsSM CYCIUILCTBa 3abesme-
YUTH HaJIeKHI YMOBH ISl 3[IMCHEHHS MOHITOPHMHTY HisZIBHOCTI Cy0’€KTiB
BIaJHAX TIIOBHOB&XEHb Ta AaHTAXEMEHTY TI'POMAJCBHKOCTI JO yd4acTi
y po3pobieHHI Ta peamizalii yHpaBJiHCBKMX pimeHb. [IpaBo ocobun
Ha JOCTYI 1o iHpopmamii He € abCOMOTHHM 1 Moke OyTH oOMexeHe
3aKOHOM B IHTEpecax HaIllOHANBGHOI Oe3IMeKH, TePUTOPIabHOI IUTICHOCTI
a00 rpoMajchKoro MopsaKy. B yMoBax BOEHHOTO cTaHy MpaBO Ha JIOCTYII
mo TmyOmiuHOI iHGOpMamii 3MIHCHIOETBCA Kpi3h TPU3MY HAJEKHOTO
3a0e3medeHHs iHpopManmiiHOI Ge3nmeKu K 0e3yMOBHOTO EK3MCTEHIIHHOTO
IMIIEpaTHBY.
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DOl https://doi.org/10.36059/978-966-397-613-6-22
OKPEMI IIMTAHHSA OO OBMEKEHHS ITPAB JIIOJIMHHA

IIpoutok Irop BanepilioBuu
OOKMOp 10pUOUYHUX HAYK, npoghecop,
3a6idyeay xaghedpu meopii ma icmopii npasa
Hayionanvuuti ropuouunuii ynisepcumem imeni Apocrasa Myopozo
M. Xapxis, Ykpaina

Crarrst 1 Koucturynii YkpaiHu BH3HA4Ya€ Hally ACp)KaBy SK JIEMO-
KpaTU4Hy, COLliajibHy, IPaBOBY JEpPKaBy, OCHOBHIMH O3HAKaMH SIKOI € Bep-
XOBEHCTBO IIpaBa, BH3HAHHS JIIOJWHHM HaWBHUINOIO COILIAJIBHOIO IIHHICTIO,
NpIOPUTET TpaB 1 CBOOOJ JIIOAWHM 1 TPOMAJASHUHA Iepell iHTepecamu
JIepKaBH, IIIOPIIKOBAHICTh MEpXKaBH iHTepecaM IIOAWHU 1 TpOMajsH-
CBKOTO CYyCIIIJIbCTBA, B3a€EMHA BiAIOBINAIBbHICTE OCOOM i Jep>KaBH, €KOHO-
MIYHAH 1 MONITHYHUHA IUTIOpANi3M, JEMOKpATH3M JepKaBHOI BIAJH,
comiagbHa CHpaBeINMUBICTH 1 iH. Bee me mepembadae CTBOpEHHS TaKoi
HaIllOHAIbHOI 3aKOHOAABYOi CHCTEeMHM YKpaiHH, sika Mae Oa3yBaTHCA Ha
3arajJbHONIOICHKUX IIHHOCTSX, BH3HAaHMX HOpMax 1 TPHHIMNAX MIKHA-
POZHOrO MpaBa 3 ypaxyBaHHSIM YKpaiHChKOI iCTOPUYHOI 1 HalliOHAIbHOI
caMOOyTHOCTI 3 OOOB’SI3KOBMM 3aKpIIUICHHSIM Ta TapaHTYBaHHSM OCHOBO-
MOJIOYKHKX TIPaB 1 CBOOOT JIFOIUHH.

[paBa MIOAMHU — 116 OCHOBOIIOJIOKHI MOYJIMBOCTI Ta BUMOTH, HEOOXiTHI
JUI ICHyBaHHS 1 PO3BUTKY OCOOM, SIKI BH3HAIOThCS YHIBEpCaJbHUMH,
HEBII'EMHMMHU Ta PIBHUMHU JJIsI KO)KHOI'O il MalOTh TI'apaHTYBaTHCh Jiep-
JKaBOK B 00cs3i MikHapomHux craHmaptiB[l, C. 479]. IlpaBa mromuHH
€ OCHOBOIO IIPaBOBOI CHUCTEMH OyIb-sIKOI JEMOKPAaTHYHOI, COIiaJbHOI,
MIPaBOBOI JIep’KaBH 1 BUCTYNAIOTh (pyHIAMEHTAIBHOIO 3acaziolo it GopMy-
BaHHSI 1 (PYHKI[IOHYBaHHS TPOMAISHCHKOTO CYCITIIbCTBA, BEPXOBEHCTBA
MpaBa i IHIIMX MPOTPECHBHUX 3arallbHOJIOACHKHUX KaTeropiil 1 IiHHOCTEH
TaKuX K cB000/1a, JIOACHKA T IHICTh, CIIPABEIIUBICTb.

Jlo 3aranbHOBM3HAHMX O3HAK MpaB JIIOAMHU BITHOCATH T€, IO BOHH
€ HEBIJ'€MHHUMH, «OCKUIbKH CTAHOBJISATH CKJIAZOBY YAacCTHHY OCOOHMCTOCTI,
€ TpaBOBMM HaAOaHHSIM JIONUHHA. BOHM pO3IISJarOThCS HEBiN EMHUMHU
SK eJIEMEHT COLIaJbHOrO OYTTS JIIOAWHH, SIKMH Jla€ 3MOTY iICHYBaTH JIFOAMHI
K Cy0’€KTY CYCHUIBHHUX BIJHOCHH, OyTH COLIQJIbHO 1 IOPUAMYHO Ji€3/1aT-
Hoto. JlepkaBa He Hapye TpaBa JIIOJWHI, a TOMy i He MoXe X BimiOpaTw,
a y BHUIIQJKy iX MOpyIIeHb a00 OOMEXEHb, HeCe 3a 1€ BiJIOBIAIBHICTHY
[2, c. 181]. 3a BigcyTHOCTI Takux mpaB ocoba mepectae OyTH JIIOAUHOKO
B comiansHOMY ceHci. Y myHKTi 1 Binencekoi nexmapamii Ta [Tporpami mii,
cxBaJieHiii Ha BcecBiTHill koH(eperwii mpaB moauau 25 gepBHs 1993 p.
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3a3HAYAETHCS: «IIpaBa JIIOJMHU I OCHOBHI CBOOOIM € TIpaBaMH, IO HaJaHi
BiJl HAPOJ/DKCHHS KOXHIN IJIIOJUHI; TX 3aXHCT 1 3a0XOYCHHS € HAWMEPIINM
000B’s3k0M ypsiaiB» [3].

[Ipu upOMy CIill aKIEHTYBaTH yBary Ha TOMY, LIO HEBiI’'€MHICTh IpaB
JIOOUHE HE MOXKE HOCHTH a0COJIOTHOTO XapakTepy INOJO YCiX mpaB
i cBOOOA IFOMVHM, OCKUTBKH 3a TEBHUX, YIiTKO IMepeadadeHnX B 3aKOHAX
BHIIA/IKAX 1 BU3HAYCHOMY 3aKOHOM TIOPSIIIKY, BOHH MOXYTb OyTH OOMEXEeHi.
Tak, cr. 64 Konctutymii Ykpainn Bu3Hauae, mo «KoHCTHTYIIHHI TpaBa
i cBoOomM IIOAWHMA 1 TPOMAASHWHA HE MOXYTh OyTH OOMEXeHi, Kpim
BUNAJKIB, nepeabauennx KoHcrurymiero Ykpaiumy». [Ipu npomy B 4acTuHi
JIPYTii 1€l cTaTTi 3a3HaYaeThes: «B yMOBaxX BOEHHOTO ab0 HaI3BUYAMHOTO
CTaHy MOXYTh BCTaHOBIIIOBATUCS OKpeMi OOMexeHHs mpaB 1 cBoOOJ
i3 3a3Ha4YEHHSIM CTPOKY JIii 1ux oOMmexxeHb. He MOXyTb OyTH oOMexeHi
mpaBa 1 cBoOomm, mepembaueHi crarramu 24, 25, 27, 28, 29, 40, 47, 51,
52, 55, 56, 57, 58, 59, 60, 61, 62, 63 miei Korcturymii» [4].

Crinx 3ayBaknTH, IO B JIEMOKpPATHYHIHM, COIiallbHIN, MpaBoOBili AepikaBi
JOITycTAMe OOMEXKEHHS ITIpaB i CBOOOI, HABiTh y IMEpiof BOEHHOTO CTaHY,
PO3IIIAAETHCS BIACHE SIK BUHITOK, HEOOXIHICTD IS 3a0€3MeUeHHs 3aXuc-
Ty IEp>KaBHOTO CYBEPEHITeTy, HaJe)KHOTO (PYHKI[IOHYBaHHS AEP>KaBHOTO
Ta CYCHUIBHOTO MEXaHI3MiB, MPaBOMOPAAKY Ta 3aKOHHOCTi. Ilpu 1mpomy,
OOMEXEeHHS] MaroTh MICTHTH PO3YMHHMH KOMIIpOMIC MK moTpedaMu
Ta IHTepecaMu IPOMAISIHAHA, CYCIIJIbCTBA Ta ACP)KABH BUKIIIOYHO HA OCHOBI
NPUIHKCIB MPABOBUX HOPM, SIKI CKIIAJIAIOTh 3aKOHOJABUYM 1HCTHUTYT OOMe-
JKCHHSI TIpaB 1 CBOOOJ JIIOJMHU 1 TPOMAJSHHWHA. BiINoBigHI 3aKOHOIABYI
MPUITUCH, IIIO0 BCTAHOBIIOIOTH MOXIIUBICTh OOMEKEHHS peatizallii Ha Iepio]
BOEHHOTO CTaHy OKPEMHMX IpaB 1 CBOOOJ JIIOJMHH, BCTaHOBIIOIOTHCS
3 METOI0 JIOCSATHEHHS CIIPAaBEJIMBOI PIBHOBArd, COLIAIFHOTO KOMIIPOMICY
MDK TpaBaM{ IiHIUBINIB Ta CYCHUTBHHMHM YH JIep)KaBHHUMH iHTEpecaMu
B [UIOMY, a TaKoXX IpPH BHHUKHEHHI CIIOPIB MDK LHUMH Cy0’€KTaMH.
3po3yMisio, IO iHTEepecH ycix CyO’€KTiB CYCIUIBHHX BiHOCHH iCHYIOTH
Yy B3a€MO3AJISKHOCTI 1 B3a€MHOMY BIUTMBOBI OJMH Ha OJHOTO. A BiITaK,
sIK 1 IpaBa JIIofIeH, Tak 1 iX iHTepecH, 1L 1 3aBJaHHs MOBUHHI Peani3oBy-
BaTUCS Yy B3a€EMOIOBA3i, B3a€MO3AJCIKHOCTI Ta PO3YMHOMY KOMIIPOMICI
3 HUISIMHE 1 3aBJJAHHSAMH 1HIIUX JIFOJCH, CIUTBHOT, CYyCIiJIbCTBA.

OOMexeHHs MpaB JIIOAMHU MOXKHa BH3HAUUTH SIK JIONYCTHME Ha PiBHI
MDKHapOJHOTo Ta/ab0 BHYTPILIHBOJEP)KaBHOIO IIpaBa BTPy4YaHHS B IpaBa
1 cBOOOIU JIOAMHHU, SAKi BiAOBIIAaOTh BUMOTaM 3aKOHHOCTI, HEOOXITHOCTI,
JIOLUIBHOCTI 1 CIIIBMIPHOCTI I[iJIi, SIKA IEPEeCIIiay€eThCS.

Tak, MOXIUBICTh OOMEXKCHHS IMpaB 1 CBOOOJ IIOAWHU 1 TPOMaJsTHHHA
B MDKHapOJHOMY IIpaBi 3aKpiIUTIOETHCS B I1. 2. cT. 29 3aranpHoi Aeknaparii
npaB moguan: «[Ipu 3milicHeHHI CBOiX TpaB i CBOOOJ KOXKHA IFOAMHA
MOBUHHA 3a3HABATH TINBKM TaKUX OOMEXEHb, SIKI BCTAHOBJICHI 3aKOHOM
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BUKJIIOYHO 3 METOI0 3a0e3NeueHHs HAJIEXKHOTO BH3HAHHS 1 IOBAard IpaB
1 cBOOOA IHIIMX Ta 3a0€3NEUeHHs CIPaBEIJIMBUX BHMOI MOpalli, rpoMaj-
CBKOTO TOPSIIKY 1 3araJisHOro a00poOyTy B JEMOKPaTUYHOMY CYCIILIb-
ctBi» [5]. Cxosxe nonoxkenHs: chopmoBano y cr. 15 €KII «Ilix gac BiitHI
a0o iHIIOI CycHmiTbHOI HeOe3NeKH, sKa 3arpoXkKye JKUTTIO Hallii, Oymb-ska
Bucoka [Jorosipaa CTopoHa MOKe BXXHBATH 3aXO/IiB, III0 BiICTYMAIOTh BiJ ii
3000B's13aHb 3a Hi€l0 KOHBEHIE€I0, BUKIIIOYHO B THX MEXax, SKUX BHMAarae
TOCTPOTa CTAaHOBHWIIA, i 32 YMOBH, IIO TaKi 3aX0/AX HE Cylepedarh iHIMM ii
3000B'I3aHHAM 3T1THO 3 MiKHapOAHUM TpaBoM. HaBenieHe BHIIE MTOTOKEHHS
He MO)ke OyTH IMiZICTaBOIO ISl BIACTYIY BiZ CTATTi 2, KpIiM BHUIAAKIB CMEpTI
BHACJIIIOK MPaBOMIPHUX BOEHHHMX [iiii, 1 Big crareit 3, 4 (mynkt 1) 1 7. Byab-
sxa Bucoka /lorosipaa CTOpoHa, BUKOPHUCTOBYIOUH 1€ ITPAaBO Ha BiJCTYII Bix
CBOiX 3000B's13aHb, y MOBHOMY 00csi31 iHpopMmye ['eHeparsbHOrO cexperaps
Pagn €Bponu mpo BXKHTI HEIO 3aXOAM 1 MPUYMHH IX BXHUTTS. BoHa Takox
MOBUHHA TOBiZOMHTH [eHepambHOro cekperaps Paxam €Bpormm mpo dac,
KOJIM TaKi 3aXOJH ITEpPecTaly 3acTOCOBYBAaTHCS, a IMoJoXeHHS KoHBeHIil
3HOBY 3aCTOCOBYIOTHCSI IIOBHOIO Miporo» [6].

[IpaBOMIipHICTB 1 JOUITBHICTH TAKHX OOMEXEHb KOHKPETHU3YETHCS TpaK-
THKOI0 €Bporeiicekoro cyny 3 mpas moauan (€CIUI). €CIUI chopmysas
KOHCTPYKIIIF0O TIPaBOMIpHOCTI OOMEXEeHHsA NpaB JoauHW. Ha OCHOBI mi€i
KOHCTPYKIIIi TPYHTYEThCS MAisUIBHICTE €BpoIeiichkoro cyay 1 Mae 3.iii-
CHIOBATHUCS NpaBoMipHe OOMEXKEHHs MpaB 1 cBOOOJ| JIIOJAMHM B JiepKaBax,
mo € wieHamu Pagu €Bponu, M0 SKHX BIAHOCHThCSA YKpaiHa. L{s1 koH-
CTPYKIIiS BMIII[y€ B COO1 TPH CKJIAJIOBI €IeMEHTH: 1) 3aKOHHICTH OOMEIKEHHS,
TOOTO HasBHICTh Yy Hal[lOHAJLHOMY 3aKOHOJABCTBI JEp)KaBH IiICTaBU
Takoro oOMEXEHHsS TpaBa; 2) NMpaBOMipHa MeTa — 3aXUCT, 3a0e3NedeHHs
Ta peaji3allis MpaB Ta IHTEPECIB IHIIMX OCIO, CyCHiIbCTBa, HaliOHAIBHOI
Oe3mexn Ta iHIN Widi; 3) HEMOXJIMBICTH BHPILIMTH CHTYyali0o 0e3 Takux
oOMeXeHb TpaB i cBOOOJ 3 JOCATHEHHSM MPOIOPIIHHOCTI iX 0OMEXEeHHs
[7, c. 44].

MokHa CTBEpDKYBaTH, IO TAaKWH MEXaHi3M OOMEXEHHsS IpaB i cBOOOL
BIJINOBIIa€ Cy4YacHUM IPABOBHM I[IHHOCTSIM Ta MPUHIMIY BEPXOBEHCTBA
npaBa. KoxHuil pa3, mpW MOCTAHOBI MUTAHHA MPO OOMEKEHHS IIpaB
i cBO0OJ, ZiepkaBa B 0COOI KOMIIETEHTHHUX CyO’€KTIB, Mae MpoaHali3yBaThu
JMIOTPUMAHHS yCIX TPHOX MPAaBWJI 3a3HAUCHOI KOHCTPYKII 1, 32 BIACYTHOCTI
Xxoua O OIHOro eyieMeHTa, OOMEKEeHHs IpaB 1 CBOOOX CiliJi BU3HABATH
NPOTUIIPABHUMH 1 HEJIONTYCTUMHMH.

JonyctumMi OOMEXeHHs TpaB JIIOAWHM BH3HAYAIOTbCS Ha IIJICTaBi
3araJbHUX INPUHLMIIB MpaBa Ta MIDKHAPOAHUX CTAHAAPTIB NpaB JIIOAWHH.
[Tpn BU3HAa4YEHHI BUIPABAAHOCTI OOMEXEHHS IMpaB i CBOOOJA BiANOBITHO
IO BUIIIE3a3HAYCHUX IPABHJII, 3aCTOCOBYIOTHCS HACTYITHI mpasmia: 1) oOme-
JKeHHS 3IifiCHEHe BIAMOBIAHO 1O 3aKoHY; 2) OOMeXeHHS BigIoOBigae
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JeriTuMHIA (3aKOHHIM) MeTi; 3) OOMEXEHHs € HEeOOXiIHMM Yy JEeMOK-
paTM4HOMY CyCHiNbCTBi. TakuM YMHOM, aHANI3yIOUd BOEHHHMH CTaH CIiX
KOHCTAaTyBaTH, IO 3aKOHOJABUO 3aKPIIUIEHO MOXKJIMBICTH OOMEKEHHS
MIEBHUX TIpaB i CBOOO, MeTa JIETITUMHA — 3aXHCT CYBEpEHITETy 1 TEepHUTO-
piaybHOI MUTICHOCTI 1 Taki OOMEXEHHsI € HEOOXITHIUMH y JEeMOKPATUIHOMY
CYCITLTBCTBI.

[Ipu mpoMy ciix 3ayBakKuTH, IO aOCONIOTHI IpaBa (3a0opoHa KaTy-
BaHHS, 3a00poHa paOCTBa Ta MPHUMYCOBOI Ipari, 3a00pOHA NPHUTATHEHHS
IO BIAIIOBIZANBHOCTI 3a MISHHS, IO HE BBAKAJIMCS 3J0YMHOM HA MOMEHT
BYMHEHHS) HE MUIATaloTh OOMEXEHHM 3a OyIb-KuX 00CTaBUH. Y Jeraib-
HUI croci0 3 BpaxyBaHHSIM BHIEHaBeIeHHX NpaBwi BupoOneHnx €CILT
MOXYTb OyTH OOMEXKEeHI TIIbKY BiTHOCHI IpaBa.

Binrak, cmig 3a3Ha4MTH, MO0 MpaBa i CBOOOAM IIOAWMHU MOXYTh OYTH
oOMe)KeHI B TEBHHX, YITKO BH3HAUCHHWX 3aKOHOM Ta/ad0 MiKHApOIHUM
NpaBOM BHUIIaJKaX, Take OOMEKEHHS € CKIQJHUM Ta OaraTorpaHHHM
MUTAaHHAM, SKe TOoTpedye 30aJaHCOBAHOTO MIAXOLY 1 Mae BigNOBimaTh
KpuTepisM npaBomipHocTi BupoOnernm €CIIJI. O6MexeHHs mpaB i cBoOO
JOAWHA MAaloTh OyTH THMYAacCOBHMH Ta OOIPYHTOBAHMMH HEOOXiTHICTIO
TapaHTyBaHHS [EPXKABHOTO 1 HApPOTHOTO CYBEpEHITeTy, Oe3MeKH KpaiHu
Ta 3aXUCTy KOHCTUTYIIITHO 3aKpiluieHuX mpaB i cBobox. [loTpuMaHHS
OCHOBHUX MPaBHJI: 3aKOHHOCTI, MPABOMIPHOCTI Ta HEOOXITHOCTI y IeMOKpa-
TUYHOMY CYCHUIBCTBI € OCHOBHMMH 1 He3allepeuHUMH B MeXaHi3Mi
0OMEKEHHS TPaB 1 CBOOOT JIFOTUHH.
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1948 poky. https://zakon.rada.gov.ua/laws/show/995_ 015#Text

6. KoHBeHIIisI PO 3aXMCT MpaB JIIOJUHU 1 OCHOBOIIOJIOXKHHX CBOOOI.
https://zakon.rada.gov.ua/laws/show/995 004#Text
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POCINCBKO-YKPATHCBKOI BINHU: TEOPETUYHUIN ACIHEKT

Po3BagoBcokuii Bosiogumup IBanoBuy
KaHouoam 1opuoudHux Hayx,
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Bimmosimao mo BuMor cr. 85 Koncrutyii Ykpainu, mapiaMeHTCHKUIH
KOHTPOJNb € (OpMOI0 3a0e3MeUeHHs AEMOKpaTH4HOCTI Biamu. [1]. Amxke
mapjJaMeHT K HOCii CyBepeHiTeTy HapoAy BOJOZI€ IIMPOKUMH
MMOBHOBAXEHHAMH Yy cepi 37ifiCHEHHS KOHTPOJIO 3a MOTPUMaHHSAM IIpaB
i cBOOOJ rpomajisiH, i B [bOMYy BOA4aeMO OIHY 3 OCHOBHHX IE€PCIyMOB
e(eKTUBHOTO (PyHKIIOHYBaHHS JEMOKPATHYHOI IPABOBOI A€PIKABH.

@DakTUYHO, MApIaMEHTCHKHN KOHTPONIb — L€ OAH 3 BHIB IEP:KaBHOTO
KOHTPOJIIO, 10 37ilcHIoeThcs BepxoBHoto Panoro Ykpainu Ta ii opranamu
3 METOK TICPEBIPKH JOTPUMAHHS CyO0'€KTaMU BIIAJHUX ITOBHOBaXXCHb
Koncrurynii Ta 3akoHiB YKpaiHu, 30KpemMa W y 4acTHHI JOTPUMaHHS IpaB
JIIO/IMHM, TPOMaJISTHUHA B YMOBaX BifHHU.
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Sk BimoMo, MapiIaMEeHTCHKHH KOHTPOJIb HE OOMEKYEThCS JIMIIE Tepe-
BIPKOIO JISUTBHOCTI OpraHiB BHKOHAaBYOI BIaJ{, a Iepeadadace akTUBHY
y4acTh HapOJHUX JIENyTaTiB Yy 3aXWCTI NpaB JIIOAWHM, T'POMaJIH uepe3
IHCTUTYTH 3BEpHEHb, 3aIHTIB, 3aCIyXOBYBAHHS 3BIiTiB, KOHTPOJb 3a IIisIb-
HICTIO TIPaBOOXOPOHHMX OpraHiB, YIoBHOBaxkeHOro BepxoBHoi Pamu
Yxpainu 3 npas moauau Tomo. Tak, Ha aymKy FOpis Kosapst — BuBueHHs
IHCTUTYTY TapIaMEHTCBKOTO KOHTPOJIIO € HaI3BHYalHO BaXXJIMBUM
JUIS TapaHTYBaHHS IPAaBOMIPHOCTI y cdepi JepKaBHOTO aaMiHICTPYBaHHS.
3a mepeKoHaHHSM HAayKOBII, €PEKTUBHICTh IIHOTO BaXKesl 0OYMOBJICHA THM,
YM BOJIOJI€ 3aKOHOJABUUI OpraH BUYEPIHHMMH BIiIOMOCTSIMUA CTOCOBHO
(YHKIIOHYBaHHSI BUKOHaBYMX CTPYKTYyp [2, c. 51-52]. 3a Takux obcTaBUH
BUIUTMBAE HACTYITHE, 10 B MEXaxX JOTPUMaHHS 3acaJi 3aKOHHOCTI Ta IOILTY
T'JIOK BJIaJH, 3aKOHOJAaBYMH OpraH 3000B'S3aHUA MaTH JOCTYIl 10 BCi€l
HeoOxinHOI iHpopManii npo (GakTHYHUKA Xix poOOTH OpraHy IyOJiYHOTO
ynpasiiHHA. OT)Xe, NPaBOBOIO OCHOBOIO TaKOi MiSIBHOCTI BHCTYIAIOTh
KOHCTHTYLIIHI MPUNNCH Ta CHeLiaJbHe 3aKOHOJABCTBO, IO PETIIAMEHTYE
poOOTy KOMITETiB i THMYACOBHX CIITYMUX KOMICIH YKpaiHCBKOTO Iapia-
MeHTy. OcoOJIMBY POJIb B IEOMY, BiiTparOTh MapIaMeHTChKI CITyXaHH, SIKi
JTO3BOJISIFOTh IyOJIiYHO OOTrOBOpIOBATH MpOOJEMH TpaB JIOIWHH, TpoMa-
NTHUHA BUKOHYIOYH TUM CaMUM (YHKIiIO 3armo0iraTé MpaBOMOpPYIICHHIM
Ta 3aXUCTY CYCHUIbHUX IHTEPECIB BiJ IX HETaTHBHUX HACIIIKIB.

B KOHTEKCTI JOCIIKYBaHOT TEMH, HaMararoCh MPOaHaTi3yBaTH pPoOOTY
komiteTiB BepxoBHoi Paam VYkpainu, 3okpema KomiteTy 3 muraHp mpas
JIIO/IMHM, JICOKyMalii Ta peiHTerpanii Ha THMYacoBO OKYIOBaHHUX TEPUTOPIN
Hamoi aepkaBH. AJDKe, caMe L NapiaMEHTChKi OopraHu OepyTb y4acTh
Yy 3aKOHOTBOPYOCTI y cdepi MpaB JIIOJUHH, aHATI3YIOTh 3aKOHOIPOEKT
Ha BIAMOBIMHICT MDKHApPOJAHHMM CTaHAapTaM, 3aciIyXOBYIOTH 3BiTH
MIHICTEpCTB, NMPOBOAATH TMApIaMEHTCHhKI posciimyBanHs. Komitern Bep-
XOBHOI Pajgy € ocHOBHMMHM Cy0’€KTamH, IO peasli3yloTh MapiIaMeHTChbKUN
HarIs 3a ZOTPUMaHHAM IpaB Ta cBoOo rpoMazsH. Lle me pa3 migKkpecioe,
IO HarmAg HEe OOMEXYeThCS AEKIAPATUBHUMH  (OPMYITIOBaHHSIMH,
a peai3yeTbes yepe3 KOHKPETHY JisIbHICTh MapJIaMeHTChKUX CTPYKTYD.

BaxnuBo BigMITUTH, IO B YMOBaX pOCIHChKO-yKpalHCBKOI BiitHM
aKTyalli3yeThCsl IHUTAHHS IapJIaMEHTCHKOTO KOHTPOJIO 3a JOTPHUMAaHHAM
COLIIaJTIbHO-EKOHOMIYHUX TIpaB  BilicbkoBOCITykOo0BLIB. Tomy, mo3umis
3aKOHOJABYOTO OpraHy JaepikaBd (DOKYCYyeThCs caMe Ha KPH30BI SBHUINA
y cucreMi TwioBoro 3abesneuyeHHs 30poinux Cun Ykpainu. [linreepa-
JKEHHs 1IbOMY CTal0 yXBaJeHHS NapjlaMeHTOM Ha modatky 2023 3akoHy
Ne 2958-IX. LluM, HOpMATUBHO-NIPABOBUM aKTOM 3aKpPIIIIEHO METY Ta MEXi
BTPYYaHHS: «3alPOBAKEHHSI MPO30POCTI B OOOPOHHMX 3aKyHiBISX (KpiM
BiOMOCTEHf TIPO 3aKymiBIi TOBapiB, poOIT 1 MOCIYyr OOOPOHHOTO
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NPU3HAYCHHS, 110 CTAHOBJIITH JAEP)KaBHY TAEMHUIO) 13 3a0e3NeUeHHSIM
3aXMIIECHOCTI Iep)KaBHUX 3aMOBHHKIB BiJl BOEHHUX 3arpo3» [3].

HasBani 3akoHOZaBYl 3MiHM CBig4aTh PO CHPOMOXKHICTH IHCTUTYTY
MapJIaMEeHTCHKOTO KOHTPOJIO 3a0e3medyBaTH OallaHC MK iHTepecaMu
HaITiOHAITFHOI Oe3MeKN Ta MPO30PICTI0O BUKOPUCTAHHS OFOKETHUX KOIITIB.
BceraHoBneHHs BUMOTH IOM0 ITyOTIYHOCTI I[IH BHCTYNAe MEXaHI3MOM
YIepeKeHHS 3JI0BXKHUBaHb y cepi 3aKymiBens Ta TapaHTIEI0 HaJIEKHOTO
MaTepialbHOTO 3a0e3eUeHHs BiiChKOBOCITYKOOBIIIB.

BaxnnBoro ¢opMoI0 MapiaaMeHTCHbKOTO KOHTPOJIIO € 1HCTHTYT AEMyTat-
CHKOT'O 3BEpHEHHS Ta 3alMTy. 3a JIOMOMOTOI0 IMX IHCTPYMEHTIB HapoaHI
JIEyTaTH MOXYTh OINEPAaTHBHO pearyBaTd Ha IOPYLICHHs MpaB JIIOAWHH.
OpHak, BIJICYTHICTh BIiINOBIZAJIBHOCTI 3a ITHOPYBaHHS JEMYTaTCHKHX
3aIMTIB CTBOPIOE aTMoc(epy Oe3KapHOCTI B OpraHax BIIajIH.

[MpukinagoM epeKTHBHOCTI IHIUBIAyanbHUX (QOPM TApIaAMEHTCHKOTO
KOHTPOJIIO € PeaKis IPaBOOXOPOHHOI CHCTEMH Ha JENyTaTChKe 3BEpPHEHHS
II0/I0 MIPOTUIPABHOI TisUTBHOCTI IPOPOCIMCHKUX MPONaraHgucTiB, 30Kpema,
excBenyvoi Jlianm [laHueHko, sika BHNpaBIOBYBajla POCIHCBKY arpeciro
B Ykpaimi (ciuenp 2023 p.) [4]. PakTHUHO, CHIIOBI CTPYKTYpH BCLIAKO
3BOJIiKAMK B OO’€KTHBHOMY PpO3CIiAyBaHHI IIi€i CIpaBW 1 JHWIIE HACTHP-
JMUBICTH HapomHOTO nemyrata Ykpaimm SpocnaBa IOpummmba chopusiia
JIOBECTH IO CIPaBy y BIAMOBIAHICTH M0 YMHHOTO 3aKOHOJABCTBA. Y Mif-
cyMmky «/liani ITaHueHko iHKpUMiHOBaHO dacTuHy 2 crarti 436-2 Kpumi-
HAJIBHOTO KOAEKCY YKpaiHu — 0OMEKEHHSIM BOJII HA 5 POKIB 3 MOKJIUBICTIO
KoH(ickarii maiiHa.

Otmxe, AISIBHICTE KOMITETIB, THMYACOBHX CIEIIaJbHUX Ta CIIIUMX
komicii BepxoBHoi Pamu VYkpainum HaOyBae Haa3BMYaiiHOI BaKIMBOCTI
y CHCTEMi CTPHMYBaHb i IPOTHBAr, OCOOJMBO B Cy4acHHX yMOBax BiHHH.
3 mporo mpuBOXLy Ha yBary 3acinyroBye aymka IOpis Kozaps, skuit Bin-
HOCUTH IIi CTPYKTYpH /O Jpyroro piBHSI CyO’€KTiB NapIaMeHTCHKOTO
HATJILY, SIKi YIIOBHOBAYKEHI CTEXKHUTH 32 pOOOTOIO BIAIOBIIHUX MiHICTEPCTB
Ta BIZIOMCTB TI0 3aXHCTY IIPaB JIOIWHH, TPOMaIsTHUHA [2].

OpHak, NpakTHYHA peayi3ailis MapJaMEeHTChKOTO KOHTPOJII0 4YacTo
HAIITOBXY€EThCS HAa CHCTEMHHId OIip IHCTUTYTY BHKOHaBYOl Biajau. [Toka-
30BUM MPHKJIAJOM IHCTUTYLIHHOT HECHPOMOXHOCTI €  JisJIBHICTB
TumuacoBoi cmiguoi Kowmicii, cTBopeHol y mmctomami 2021 poky miozo
po3ciinyBaHHs cMepti menyrtara A. [omskoBa. DakTHYHO, 1HILIATOPH Mi€l
KOMICiT BKa3ylOTh Ha OC3MisUIbHICTh CIIAYUX OpraHiB, L0 IPU3BEIO
JI0 3BOJIiKaHHS B po3rirsini cripaBu A. [lonsikosa

@akTUYHO HE BHKOHYBAaBCS IPABOOXOPOHISIMH TOW 00CAT CIiTumMx
3aX0MiB, SKMH MOTPiOCH MAJIsI MOBHOTO Ta HEYIEPEKEHOTO BHBYECHHS
cutyarii. OkpiM TOrO, HapOAHI OOpaHIN 3BEPHYNIH yBary Ha CIIOTBOPEHHS
BisloMocTei 3 60Ky BUKOHABYOI T'JIKH Biaau [5].
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Ile cBiguMTH PO HACTYNHE, L0 TEOPETHYHA MOJENb KOHTPOJIO, Ha
NPaKTHLI PO30MBAETBCS 00 «KPYroBY TIOPYKY» Yy BHKOHaBYill Biaji.
@DaKkTUYHO, MalO4W CIELialbHUH CTaTyC, 3aKOHOJABUMH OpraH He 3Mir
npumycutd MiHicTepeTBo BryTpimmix CripaB 1o mpo3opocTi, 0 CBiTIHTH
PO HEOOXIiTHICTh IMOCHJICHHS BiAMOBINATBHOCTI ITOCAIOBIIB 32 HEBUKO-
HaHHA BUMOT ITapJIaMEHTCBKOTO KOHTpOJI. PobOoTa THMYacoBOi ciiguoi
komicii BPY 3 BuBYeHHs HacmibcTBa 3 OOKy MONIHii MiX 9ac MpPOTECTIiB
€ JHIIe OAHWM i3 KpOKiB, OJHAaK 0€3 CHCTEMHHX 3MiH JOBipy A0 mHapia-
MEHTCHKOTO HarJIsily BiTHOBHTH HEMOXKJIHBO.

[Ile onHi€er0 MPOOJIEMHOK JIAHKOK Yy 3OIHCHEHHI MapjJaMEeHTChKOro
KOHTPOJIIO € HEMOCTIIOBHICTh Y MiAX0JaX A0 PO3IJIAY CIpaB MPO IMOpy-
IIEHHs MpaB JIOJUHM Ta TPOMaAsSHUHA. 30KpeMa, piBEeHb yBark /10 NMUTaHb
MOPYIIEHb PaB JIIOJUHU YacTO 3aJIE€XKHUTh BiJ| MOJITHYHOI AOIIIHHOCTI, IO
MPU3BOJUTE JI0 ITHOPYBaHHS OKPEMHX KaTeropiit cnpas. Takuil BUOIpKOBUI
MiAXid, SK HAa HAC, MiJPUBAE JIETITUMHICTH MapIaMEHTCHKOTO KOHTPOIIO
Ta CIpHsE 3HELIHEHHIO HOT0 3HAYSHHS y TIPaBOBil CUCTEMI.

[Mpuknanom, oOMEKEHOCTI MapiaMEHTCHKOTO KOHTPOJIO depe3 MOi-
TUYHY JOUIUTBHICTD € CHTYallisd HAaBKOJIO IEPKABHOTO (hiHAHCYBaHHS TelieMa-
padony «Exuni HoBuHUY. [lompu Te, mo npodineauit Komiter BepxoBHOi
Pagn 3 murTasp cBOOOAM ClOBa 3MIMCHIOE MOHITOPHHT IOTPUMAaHHS IIpaB
Ha iH(poOpMaIifo, HOro KPUTHYHI BHUCHOBKHM 1010 €(EKTHBHOCTI ILBOTO
IHCTpYMEHTY  (DakTHUHO ITHOPYIOTHCS BUKOHAaBuOow  Biaaow. Tak,
B 2024 poui roioBa mnpodineHOro komitery SpocnaB FOpuwmiimH
y mnybmiynomy 3BiTi (iHTepB''o «PBK-Ykpaina») npsiMo Bka3aB Ha Te,
o JepkaBHA iHQOpMaliiiHA TMOJIITUKA TEePEeTBOPHIACS Ha MeEXaHi3M
MOJITUYHOTO BIUIMBY, SIKMH BTpavae JaoBipy rpomansH. BiH 3a3Hauus:
«Tenemapadon — 1e pynop Biagu. SIKIO majzae 10Bipa 10 pymopa, Iaaae
JIOBIpa JI0 TOTO, XTO LEH pyrop TpuMae»[6]

[TapramMeHTCHKHI KOHTPOJIb BCTAHOBUB, IO MOJajble (QYHKIIOHYBaHHS
MapadoHy y UYHHHOMY (opMaTi € HepaliOHATBHUM BHKOPHUCTaHHSIM
OIO/DKETHUX KOINTIB, sIKi Morim O OyTH chpsMOBaHI Ha TOTpeOHW BifHH
B CY4acCHHX yMOBaX.

OnHak, BUCTYNHUTH 3alO0DKHUKOM 1 3yIMUHUTH HEEe(EKTUBHY BUTpATy
KOILTIB IUIATHUKIB MOJATKIB (3aXMCTHUBIIM IXHI MaiHOBI Ta iH(pOpMaIliiHi
MpaBa), MapJIAMCHTCHKUAN KOHTPOJb OOMEXKHBCS KOHCTAaTalli€ro (akris,
HE IIPU3BIB JI0 PeaIbHUX YIPaBIiHCHKUX 3MiH.

HacamkiHenp, XOTUIOCS © MiIKPECIUTH: MAPIaMEHTCHKUANH KOHTPOJIb
y ctepi npaB JIOIMHM, TPOMAASHUHA MA€ BEIMKHUH IMOTEHIIaN, IIpoTe HOro
e(eKTUBHICTh 3aJ€KWUTh BiJA pPIBHA MOJITHYHOI BOJI, KyJIbTYpH IIpaB
JIIOIMHM, TPOMaJITHUHA Cepe]] HapiiaMeHTapiB, a TaKOoXK HasBHOCTI Ji€BOTO
MeXaHi3My NPUTATHEHHS BUKOHABYOI BIIAIAM IO BiIMOBINAIBHOCTI 3a MOPY-
IICHHSA IUX TpaB. BpaxoBylouwm cydacHI BHKIIMKH, TOB’S3aHi 3 BIHHOIO,

99



TUMYACOBOIO OKYMAli€l0 YaCTHMHU TEPUTOPil Ta T'yMaHITapHOIO KpHU3010,
MapJIaMeHTChbKUH KOHTpOJb MoTpedye He smme pedopMm, a i mepeoc-
MHUCJICHHSI CBOET POJIi SIK TapaHTa MpaB i cBOOO]] rpOMa/IsiH.
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MIKHAPO/THO-TIPABOBA OCHOBA 3AXUCTY JITHIX JIOJEMN
Y CUTYALISIX PU3UKY

Cupoin Tersina JleonigiBHa
O00KMOp 10pUOUYHUX HAYK, npoghecop,
3a6i0y8auka Kageopu MidCHaAPOOHO20 i €BPONELICbKO20 NPasd
IOpUOUYHO20 haKyIbmemy,
Xapxiecokuil nayionanvhuil yHigepcumem imeni B. H. Kapa3zina
M. Xapkis, Ykpaina

B ymoBax rymaniTapHHX Kpu3, Oyab TO KOH(QIIKTH, 3MiHa KIiMaTy,
CTHUXiHI JInXa a00 HaA3BUYANHI CHTYaIlii B Taly3i OXOPOHHU 3IOPOB’S TOIIO,
0cOONMBO TOCTPO TOCTAa€ NHTAHHSA INOAO 3aXUCTy BPA3NIMBHX BEpPCTB
HaceNeHHs, 30KpeMa JITHIX JIIOAEH, sIKi CTAHOBJIATH BENTUKHH 1 3pOCTAIOuHiA
cerMeHT HaceneHHd [1, ¢. 276]. [IporHO3yeThes, MO KUTBKICTh JITHIX JIFOAEH
y Bimi 65 pokiB i crapme moaBoiTecs Ao 1,5 mimespaa B 2050 pomi.
Jo 2050 poky kokeH IIOCTHI YOJIOBIK y CBITI MatuMme 65 pOKiB i cTapiie
[2]. JlitHi nromm 3aHAATO YacTO 3a3HAIOTH MWUCKPHUMIHAINI, HEXTyBaHHS,
JIICKpUMiHalii 3a O3HAKOK BIKy, BHKIIOYEHHS Ta IHIIMX MOPYIICHb.
Henponopuiiiauii BIUIMB cuTyaliil HaJA3BMYAHHOTO XapakTepy i 30ponHHX
KOH(JIIKTIB MOCHIIIOE BPa3JIUBICTh 1€l KaTeropii oci0, OCKIJIbKH 11i BEPCTBU
HaceleHHs € abo MoBHHHI OyTH 00’€KTaMM J10JaTKOBOI TypOOTH Ta yBaru
[3, c. 10, 11]. Han3Buuaiini cutyanii nopymyooTs poOOTy ciyx0, Ha sKi
MOKJIaJA0THCSI JITHI JIIOAM ISl TOTJIAY Ta MiITPUMKH, OXOPOHH 3/10pOB’ S
Ta iHmmx notped. [lnanu eBakyaii Ta cTpaTerii ryMaHiTapHOTO pearyBaHHS
HE 3aBK/IM aJIalTOBaHi /10 KOHKPETHUX HPOOJIeM, 3 SIKUMH CTHKAIOThCS JIITHI
JIOIM, BKJIFOYAIOYM TMPOOJIeMH 3 MOOLIBHICTIO, CEHCOpPHI MPOOJIEMH, XpO-
HiYHI 3aXBOPIOBAHHS, IHBANITHICTH, HABIramif0 Ha TEXHOJOTIYHUX IUIAT-
dopMmax It OTpUMaHHS iHPOpMAIii Ta coIianpHy i30smito. B pesynprati
JITHI JIIOJM MOXYTh 3ITKHYTHCS 3 CHUTYAlli€l0 CTPYKTYPHOI 3aHeI0aHOCTi,
KOJIU BOHM HE MOXYTh 0€3MEYHO €eBaKyrOBAaTHCS IiJl 4ac KOH(QUIIKTIB Ta
katactpod abo MaTH piBHUI Aoctyn a0 iHdopmarii, ki, BOJH, OXOPOHH
30POB’S Ta HAJIEKHOTO >XHTJIA, a TaKOX IHIIMX HEOOXiTHHX MOCIYyT
CBOEYACHO. IXHA HEBUMMICTD y IIAHYBAHHI il B HANA3BHUANHUX CHTYAIlifX
MOCUITIOETHCS TUCKPHMIHAIIIEIO 32 BIKOM, OCKUIBKM KOHKYPEHIIIsl 3a Jenaii
OOMEXeHilll pecypcH 4YacTo NPU3BOJAWTH 1O PO3IOJITYy pecypciB
MOJIOJIIIOMY HacelleHHr0. [lin yac HaJ3BHYAHMX CHUTYyamiid JTHI JIFOIA
MOXYTb 3ITKHYTHUCSI 3 HOBUMH (opMaMu HacWIIbCTBA, HKOPCTOKOTO
MOBODKEHHSI Ta HEXTYBaHHS, BKJIIOYAIOYM HEBHUOIPKOBI Hamamy IiJ dac
KOHQUIIKTY, KpamiKKW, MIaxpaiictBo a0o iHINI 37TOYMHHW, BYHHEHI
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HEHaBMICHO, CepeJl Xaocy HaJ[3BUYalHNUX CHUTYAIlil, a TAaKOX 3IMIIEHHS X
CBOIMH CiM’sMH a00 OIIKyHaMH MiJ d4ac mepeMimeHHs. JIiTHI >KiHKK
CTHKAIOThCA 3 OCOOJIMBO MiJBUIEHHM PH3MKOM HAaCWJIBCTBA, €KCILTyaTarlil
Ta )KOPCTOKOTO ITOBODKEHHS [4].

Bumieo3HaueHe MiATBEPIUKYETHCS IOCHTIHKEHHSM opranizamii Human
Rights Watch, nmpoBeneanm y 15 kpainax 3 2013 mo 2021 pik, sike mpo-
JEMOHCTPYBAJIO IO JIOJW IOXHJIOIO BiKy MOXYTh 3a3HABATH THX JKe
MOpYIIeHb TMpaB JIOAWHU Mg dYac 30pOWHUX KOHQIIKTIB Ta 1HIINX
BEJIMKOMACIITAOHMX aKTIB HACWJIBCTBA, IO M MOJOMI JIOAA, a B JESIKHX
BUIIaJKaX CTHKAIOTBCS 3 MIiJABHUIIEHHUM PHU3MKOM, IIOB’S3aHUM 3 HUMH.
Y [OTOBiJl ONMUCYIOTHCS BUMAAKH 3JI0BXXKUBaHB I1I0JIO JIIOJIEH TIOXUIIOTO BiKY,
SKI TIocTpaXkiay Biz 30poiiHux KoH(DIIKTIB Yy Bypkina-®aco, Llenrpanbsao-
a¢ppukancekiit PecrryOmini, Ediomii, [3paini Ta okynmoBaHnX manecTHHCHKHX
TepuTopisix, Mami, Mosamb6iky, Hirepi, IliBnennomy Cynmani, Cupii
Ta YKpaiHi. Y ZOKYMEHTI TaKOX PO3IJISIAETHCS CHUTYaIlisl i3 Cepio3HUM
3aTsHKHUM HACHJIBCTBOM Y JIBOX aHTJIOMOBHHX perioHax KamepyHy, 3BipcTBa
cun Oe3nekd M’SHMH IIOJO JITHIX TIPEACTaBHUKIB ETHIYHOI TPYIH
Poxinmka B mTari Paxxaitn, a Takox mocBix miTHIX ObkeHmniB y JliBaHi,
mepeMileHnx BHAcHigoK KOoH(ikTy B Cupii. JlomoBigp TakoX BKIIOYAE
BUTIA/IKA 3JIOBXKHBaHb MIOAO JIFOJEH MOXHMIOro BiKy IJ 9ac 30poiHOTrO
koHpmikry 2020 poxy B ankiaBi Haripuuit Kapabax, ne npoxuBae
MepeBayKHO BIpMEHChKe HaceseHHs [S].

Cnig  3a3HAaYUTH, 10 MDKHAPOJHA CIIIBHOTA [OKJIagae 3yCHJIb
JIO PO3POOKH MPABOBOI OCHOBH 3aXHCTY JIITHIX JrOCH. 30KpeMa, Ha yHIBep-
CaJIbHOMY piBHI NpHHHATO MDKHApOAHWH TaH il 3 mpoOieM cTapiHHS
(A/RES/ 35/51) [6]. Moro mepmiodeproBi wii MONATarOTh Y PO3MIMPEHHI
MOXJIMBOCTI KpaiH e(eKTUBHO BUPIIIyBaTH NPOOJIEMH, OB’ sI3aHi 31 CTapiH-
HSM HaceJeHHs, a TaKoX O0coONMBI NPOOJIEMH 1 3a0BOJBHATH HOTpeOn
JITHIX JIIOJEH 1, KpIM TOTO, Y CIIPUSHHI HAJISKHUM 3yCHIUIIM MI>KHAPOIHOT
CHUIBHOTH, CTIPSMOBAaHUX Ha BHPIMICHHS MPOOIEM CTAapiHHA MUIIXOM ii,
CIPSIMOBAaHMX Ha BCTAHOBJCHHS HOBOTO MDKHApPOAHOTO EKOHOMIYHOTO
MOPSAAKY 1 PO3UIMPEHHS MIKHAPOAHOTO TEXHIYHOTO CIIBPOOITHHUIITBA,
30KpeMa, cepeil caMuXx KpaiH, 110 po3BUBalOThCs. 1991 pik 03HaAMEHOBaHO
npuiiaTTsMm [punnie  Opranizamii O0’emnannx Harmiii momo sromei
noxusioro Biky (A/RES/46/91) [7], siki MicTsTh pekoMeHalii ypsiaam Kpai-
YJIEeHIB II0J0 BKJIIOYEHHS JO CBOiX HAaliOHAIBHUX MpPOrpaM TaKHX
npuHuunis: 1. HesanexHicte. 2. Yuacts. 3. lorsn. 4. Peanizauist BHyTpi-
HbOro moTeHmiany. 5. [igHicTs. Manpuachbkuil MiKHApOAHWUN IUIaH il
3 npobsem crapinHs (2002) o3HaMeHyBaB IOBOPOTHHII MOMEHT Yy TOMY,
SK CBIT BHpILIy€e KIIOUOBY IpoOiIeMy «IOOYZOBH CYCHUIBCTBA JUIS BCIiX
BIKOBUX TPYID», MPOIMOHYIOYM HOBUI MOPSAOK NEHHWH 1 TUlaH Oifl ams
BHpiIIeHHs poOieMu cTapiHHs HaceneHHsA y 21 cromitti [8]. [lomoxeHHs
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MO0 MPaB JIITHIX JFOACH 3aKpIIUIeH] i B KOHBEHIIISAX 3 TIpaB JIOJUHU, CepPe.l
akuX: MDbKHapoJHa KOHBEHIIS IPO 3aXUCT IPaB yCiX TPYyISIIUX-MIrpaHTiB
ta wieHiB ix cimedt (1990), KonBeHnmis npo mpasa ixBamnini (2006) Toro.
Y 2010 poui OOH mocraBuma 3a MeTy po3poOKy IobGampHOTO MiX-
HApoJHOTO JoroBopy 3 mpobmem crapinHs (A/RES/65/182), ctBopuBIN
PoGouy rpymy Bigkputoro ckinaxy OOH i3 npobiem crapinas (OEWGA),
YIIOBHOB@KEHY YCyBaTH IPOTAIMHM B ICHYIOUMX MDKHApOJHHX paMKax
Ta pO3pOOIATH MPOTIO3UIIIT MOAO IOPUANIHO 3000B’A3YIOUOT0 IHCTPYMEHTY
JUTSL TIOCHJICHHS 3aXUCTY TpaB JIIOAMHU JIITHIX ocib. Pesympratom ii poboTn
crayo HamaHHs y 2024 porni 3akimrounol momoBiai ['enepanbhid AcamOiei
OOH Ha miacTaBi sikoi JepikaBaM-4jeHAM PEKOMEHIOBAHO PO3TJISIHYTH
11 HEBUKIIIOYHMX BapiaHTIB Ul YCYHEHHS MOXKJIMBHX IIPOTAIUH y 3aXHCTI
NIpaB JIIOAWHHM JIITHIX OCI0, IepIINM 3 SIKUX OYJI0 MPUHHATTS «MIXXHAPOIHOTO
IOPUIMYHO OOOB’SI3KOBOTO JIOKYMEHTa JJIsl CHPHSIHHS, 3aXUCTy Ta 3abe3-
TIeYeHH BU3HAHHS 1 peanizamii Ha piBHUX 3acafax yCiX MpaB JIOAWHU JIITHIX
ocio» (A/RES/78/324). ¥V ksitHi 2025 poky Paga OOH 3 mpaB moauHu
posmoyana MDKYpSAOBHH TIpoLeC pPO3POOKHM TIPOEKTY MIKHAPOIHOTO
JIOTOBOPY 3 TIPaB JIIOAWHH JIITHIX 0Ci0 1 IpUiHsIIa KOHCEHCYCHY PE30ITIOIIiI0
(A/HRC/58/L.24/Rev.1), axa crama Ba)IMBOIO IEPEMOTOI0 IMPaB JIOIMHU
Ta 6araTOCTOPOHHOCTI B MOMEHT 3POCTaHHS MIKHAPOIHOT HEBU3HAYEHOCTI.

Cepen perioHaJbHUX MIDKHApOAHUX akTiB y Lid cdepi ciig Bkazatu
MikaMepHUKaHCbKy KOHBEHIIIO MPO 3aXUCT TpaB JIOJEH MOXUIOro BIKY,
sKa MOKJIAZae Ha JCpXKaBH-yYaCHHINl 3000B’S3aHHS IIOJO BXKUTTS YCIX
HEOOXiTHMX KOHKPETHUX 3aXO0/iB JJIsl 3a0e3edeHHs Oe3IeKn Ta mpaB JIITHIX
JIo/iell B CHUTYyallisiX PU3WKY, BKIIIOYAIOYM CUTYyauii 30pOHHOr0 KOHQUIIKTY,
Ha/[3BUYaiiHi TYMaHITapHi CUTyallil Ta CTUXiiHI J1Xa, BIIIOBIAHO 10 HOPM
MDKHapOJHOTO TIpaBa, 30KpeMa MIDKHAPOAHOTO IIpaBa MpaB JIOJUHMA Ta
MDKHapoJHOTo TyMaHitapHoro npasa (crarts 29) [9]. [Ipotokon Adpukan-
CBKOTO COI03y MpO TpaBa JIIOAEH MOXWMJIOro BiKy B AdQpHIl MiCTHTh
3000B’s13aHHS JIeP’KaB-YIaCHUIb 3a0€3MEUUTH, MO0 y CHTYaliix PH3HKY,
BKITIOYAIOUH «CTUXIMHI JTUXay, JIOAM MOXHJIOTO BIKY «Malld MPiOpPUTETHHUN
JIOCTYII JI0 JOIIOMOTH ITiJT Yac PATYBaJbHHUX POOIT, MEpPeCceIeH s, penarpiamii
Ta IHIIKAX 3aXO0MiB; 1 3a0C3MEUUTH, 100 JITHI JIOAM 3aBKIW OTPUMYBAIH
ryMaHHE 3BePHEHHS, 3aXHUCT 1 moBary...» (crarts 14) [10].

Buxonsun 3 BHIIEO3HAYEHOTO CIiJ] KOHCTaTyBaTH, IO MIKHApOIHUM
CIIBTOBApPHCTBOM PO3POOJICHO MPAaBOBE MIAIPYHTS Yy Tajy3i 3aXUCTy IpaB
JITHIX Jofei. 3auisa 3a0e3neueH s HaJexXHOI peanizauil npas 1iei kaTeropii
oci0 Ta X 3aXMCTy B yMOBax TyMaHITapHHX KpH3, HarajJbHUM € ITHTaHHS
IIOA0 IMIDIEMEHTAIli Ta JOTPUMAHHS ICHYIOUMX HOPMATHBIB Ha HAIliO-
HaJIbHOMY DiBHi; 3alpoBa/DKEHHsS 3aXO[iB, HANpaBJICHHX Ha IIPaBOBY,
comianbHy, TCHXOJOTIUHY IITPUMKY, a TaKOX 3alydeHHS JITHIX JFoaen
JI0 TIPOIIECIB, IO OE3MOCEPEIHBO CTOCYIOTHCS iX HMPaBOBOTO CTaHOBHIIA,
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0e3MeKOBUX NHTaHb TOMIO, OO0 BOHM BiMdyBaid ceOc TOBHOIPABHUMHU
Ta KOPUCHUMH WICHAMH CYCIIHCTBA.
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3ABE3IEYEHHS ITPAB JIIOJIMHU YEPE3 MEXAHI3MUA
®IHAHCOBOI'O KOHTPO.IIO AISIVIBHOCTI OPTAHIB
BUKOHABYOI BJIAIN

CxoBpoHchbka Bikropis IOpiiBna
3000y8auka neputo2o (6akanaspcvko2o) pieHs suuoi oceimu
ropuouyHuil pakyromem
Haykosuii kepisnux.: Bnosiuena Jlinis IBaniBna
KaHOUOamKa IpuUOUMHUX HAYK, 00YeHmKka Kageopu nyoiiuHo2o npasa
Yepniseyvkuil HayionanvHuu yHisepcumemy imeni FOpis @edvrosuua
M. Yepnisyi, Ykpaina

B ymoBax BO€HHOTO cTaHy B YKpaiHi HisUTBHICTH OpPTraHiB BHKOHABYOI
BT[N 3a3HA€ CYTTEBUX 3MiH, IO Oe3MmocepeHbO BIUTMBAE HA MEXaHi3MH
(hiHAHCOBOTO KOHTPOJIO Ta MEXi BTPYYaHHS JepKaBH y cepy mpaB JOAH-
HU. 30UTbIIeHHsT 00CATIB MyONiYHUX BHUAATKIB, 3aCTOCYBAHHS CIIPOIIEHUX
MpOIeyp 3aKyIiBeNb 1 ONMEpaTHBHUN MEPEepO3NOAiT OI0KETHHX PECypCiB
00yMOBIIOIOTH 3pOCTaHHS (hiHAHCOBUX PH3UKIB Ta HEOOXITHICTH MOCHICHHS
KOHTPOJIHUX 3aXOJiB. Y TOW e 4ac, Taki 3aXOJy MOXYTh NPU3BOJUTH
0 BUHHMKHEHHS 3aKOHOJABYMX KOJI3iIH y periaMeHTalii MOBHOBAaXKCHb
KOHTPOJTIOIOYNX OPraHiB, 110 aKTyalli3y€e MUTAHHS 1X HaIEKHOT KOOPJHHALIII.
Sk HacmioK, 0COONMBOrO 3HAYCHHsS HAOyBae 3a0e3MeucHHs OaJlaHCy MK
norpedamu iHaHCOBOT Oe3NeKH JepikaBH Ta JOTPHMAHHSAM IIpaB JIFOJANHH,
3 ypaxyBaHHSIM MDKHApOJHO-IIPaBOBHX CTaHIApTIB i 3000B’s13aHb YKpaiHU
1110710 IPO30POT0 BUKOPHUCTAHHS MIKHAPOIHOT JOTIOMOTH.

Y Mexax JOCHiIKeHHS TNpoOIeMaTHKH (iHAHCOBOTO KOHTPOJIO
Ta BHU3HAYCHHS JIONYCTUMHX MEX BTPYYaHHsS JiepKaBu y cdepy mpaB
JIOJWHU B YMOBaX BOEHHOTO CTaHY JOLUIBHUM € 3BEPHEHHS /0 CHCTEMH
MPUHIUITB, Ha SKUX TPYHTYETbCA BINNOBITHA MisIbHICTE. B HaykoBii
JiTEepaTypi Bi3HAYAETHCS, LIO CEepe]| KIFUYOBUX MPHUHIMIIB (HiHAHCOBOTO
KOHTPOJIO BapTo BHIUISTH JEMOKpaTu3M, TyMaHi3M, MpIOpUTET IIpaB
i cBOOOJ JIFOJMHM Ta TPOMAISHUHA, HE3aJCKHICTh, 3aKOHHICTh, 00’ EKTHB-
HICTh, TJIACHICTh, CHCTEMATHYHICTh, MPO(decioHaNi3M 1 KOHQIACHIIIHHICTh
[1, cr. 44]. OkpiM TOro, BHIAETHCS OOTPYHTOBAHWUM MIiIXill, BiAMOBIIHO
JI0 SIKOTO NPUHLIMIH (IHAHCOBOTO KOHTPOJIIO MAalOTh BH3HAYATHCS uepe3
NPU3MY 3arajbHUX 3acaj Jep>KaBHOTO YIPaBIiHHS, OCKUIBKM HE3aJIEXKHO BiJ
Cy0’€KTHOrO CKJIaJly KOHTPOJIbHHX IOBHOBaXKEHb Ta 00cCsTry iX peasizaii,
KOHTpPOJIbHA JISUTbHICTh NOBMHHA 3IMCHIOBATUCS HAa OCHOBI YHi(piKOBaHHX
MIPUHIUITB i OyTH CHpsSMOBAaHOIO Ha 3a0e3redeHHs e(PEeKTHBHOCTI IyOii-
HOro aaMiHicTpyBaHHA. TyT BapTo axIEHTYBaTH yBary Ha Te, IIO
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(hiHaHCOBUIT KOHTPOJIb 0a3y€eTHCS SIK HA 3arajbHUX MPHHLUIAX MyOJIiYHOTO
YpsAyBaHHS, TaK 1 HA CIELiaIbHAX NMPHUHIMIIAX, IPUTaAMaHHUX KOHTPOJIbHIN
¢ynkuii. Cepen 3arajJbHUX NPUHIOUIIB 0COOJIMBO BHIUISIEMO BEPXOBEHCTBO
mpaB i cBOOOJ JIFOUHM, 3aKOHHICTH Ta i€PapXidHICTh y CHCTEMi OpraHiB
BUKOHABUOi BIAAW. A OT [0 CICIialbHUX MPHUHIUIIB (HiHAHCOBOTO
KOHTPOJIIO BiTHOCHMO 00’ €KTHUBHICTb, I€BICTD, TTIACHICTh, CHCTEMATHIHICTh
1 peryJsIpHICTh, AOTPUMAHHA SKHX € TIepeayMOBOIO 3a0e3ledeHHs
HAJIEKHOTO OanaHCy MiX IyONMiYHIMH iHTepecaMu AEp>KaBU Ta TapaHTiAMU
IpaB JIFOANHH.

[MpakTiuHa peanizalisi 3a3HaAYEHUX MPUHIMIIB (HIHAHCOBOTO KOHTPOIIO
B YMOBaX BOEHHOTO CTaHy HaOyBae crenu(piuyHuX pHC, 3YMOBJICHHX
TpaHcdopmani€cro (GYHKIIOHYBaHHS OPraHiB BUKOHABYOI BJIaau. 30KpeMa, iX
JUSUTBHICTh  XapaKTepU3YEThCS  IMIABUIIEHOI0 KOHIEHTPALIEI0  BIIAJIHUX
MOBHOBa)KE€Hb, 10 00’€KTUBHO CTBOPIOE PU3MKH HAJAMIpHOI LEHTpamizamii
NPUAHATTS pilICHb Ta 3HIDKCHHS piBHA (DiHAaHCOBOI MiA3BITHOCTI. 3ampo-
BA/DKCHHS CIIPOIIEHUX OOPKETHUX IPOLEAYp, CKOPOUEHHS CTPOKIB ITyO-
JIYHUX 3aKyIiBeNb, a TAKOX JENETyBaHHSI OKpeMHX (iHAHCOBHX ITOBHO-
BaXCHb BIWCHPKOBUM aaMiHICTpamisM — 1e OOyMOBIIOE HEOOXigHICTh
MIOCHJICHHS KOHTPOJIIO 3 OOKYy YNOBHOBa)KCHUX OpraHiB, 30kpemMa PaxyH-
KOBO{ manaTti Ta Jep>kaBHOi ayJUTOPCHKOI CITyKOu.

Pa3om i3 TuM, YMHHE 3aKOHOJABCTBO, BKITFOYAIOYH BIOMKETHHMIA KOJEKC
VYkpainu B penaxuii Big 01.01.2026 poky [2], 3akon Ykpainu «IIpo ocHOBHI
3acaju 3IIHCHEHHS Jep)KaBHOro (D IHAHCOBOTO KOHTPONIO B YKpaiHi»
B penakuii Bix 14.06.2025 poky [3] Ta mig3akoHHI HOPMaTHBHO-TIPaBOBI
aKTH, HE ITOBHOIO MIpPOIO BPaxoBY€ OCOOJHMBOCTI 3/iHCHEHHS ()iHAHCOBOTO
KOHTPOJIIO B YMOBaX BOEHHOTO CTaHy, IO 3YMOBIIIOE HasiBHICTH NPOTalInH
y NIPaBOBOMY PETYJIIOBAaHHI.

Takok OKpeMOro HayKOBOTO OCMHCIEHHS 1o0Tpedye (iHaHCOBHI
KOHTPOJIb Y AiSUTBHOCTI OpraHiB Ta yCTaHOB, 0OE3MOCEPeHBO 3AITYyUCHUX 10
3a0e3NedeHHs TPOMAJIChKOTO TOPSAAKY Ta BUKOHAHHS CYJOBHX pIIICHb.
3a Takux 00CTaBHH 0COOJIHMBOI 3HAUYMIOCTI HA0OYBa€ KOHTPOIb 32 BUKOPHC-
TaHHAM OIOJDKETHHX KOWITIB y cucteMi JlepkaBHOT KpHMiHAJIBHO-BUKO-
HaBuoi Chy0M YKpaiHu, OCKUJIbKM €(EeKTHBHICTh IX po3mominy 0e3mno-
cepenHbO BIUIMBAE€ Ha JOTPUMaHHS 0a30BHX CTaHIAPTIB MOBOKEHHS
3 ocobamm, nmo30aBieHHMH Boxi. HasBHICTH CHCTEMHHX IMpoOJeM, IOB’s-
3aHMX 13 HEHAJIE)KHUMH YMOBaMH TpPUMAaHHs, IEPENOBHEHICTIO YCTaHOB
Ta HEJOCTATHIM pIBHEM MarepialibHOro 3abe3neyeHHs], CBIJUUTh PO iCHY-
BaHHS TICHOTO B3a€MO3B’SI3KYy MK €()eKTHBHICTIO (hiHAHCOBOTO KOHTPOIIIO
Ta pIBHEM TapaHTyBaHHS IpaB JIOJWHA. B yMoBax BOEHHOrO CTaHy
BUIIE3a3HAYCH]I MTPOOJIEMH 3aroCTPIOIOTHCS: OKPEMi YCTaHOBU ONMHSIOTHCS
B 30HI OOMOBHX [ill, 3MIHCHIOETCS TEPEMIIICHHS 3aCyIKCHHUX, 3POCTAIOThH
BUTpaTH Ha 3a0e3ledeHHsS OE3MeKH IMEPCOHANy Ta IHPPACTPYKTYpH.
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BonHouac, oOmexenuii xapaktep (iHaHCOBOI 3BITHOCTI Y TakMX yMOBax
YCKJIaJIHIOE 3/1IICHEHHSI HAJIS)KHOT'O KOHTPOJIO 32 €(PEeKTHUBHICTIO BHKOpPHC-
TaHHS OFOJUKeTHUX KOmTiB. HasBHI MexaHi3Mu (PIHAHCOBOTO KOHTPOIIIO,
30KpeMa peBi3il, aymuTH Ta BHYTPIIIHI TEpeBipKHW, HE IOBHOIO MIipOIO
ajanToBaHi A0 crnenu(ikd (YHKIIOHYBaHHS TaKWX OODKETHHX YCTaHOB
B YMOBaX BOEHHHX PU3HKIB.

Crnix migkpeciutd, 1mo (GiHAHCOBHHA KOHTPOJb Yy [iSUIBHOCTI OpraHiB
BHKOHABUOi BJaaW, 30Kpema y c¢epi BUKOHAHHS IIOKapaHb, mepedyBae
y Oe3mocepenHpOMy 3B’SI3Ky 13 3a0e3ledeHHsIM IMpaB JIOAWHW. HamexxHwii
piBeHb (iHAHCYBaHHs Ta MPO30PICTh BUKOPHUCTAHHS OFOJDKETHUX pPECypciB
BU3HAYAIOTh PEAIbHICTh TapaHTil TiJHOCTI, O€3MeKH Ta TyMaHHOTO MOBOJI-
skeHHs. OTKe, (iHAaHCOBa JMCIMIUIIHA BUXOJIUTH 32 MEXI CYTO YIpaBiliH-
CBKOTO 4M OOJIKOBOTO IHCTPYMEHTY, HaOyBarouM 3HA4YeHHS MarepiallbHOl
OCHOBU BHMKOH@HHS JIEPXKAaBOIO CBOiX IMO3WUTHBHHUX 3000B’s3aHb. Y TOH ke
yac HeNONIKM (PIHAHCOBOTO IUIaHYBAaHHS, HEUITbOBE BHKOPHUCTAHHS
OIODKETHUX KOINTIB a00 HEMOCTaTHIM PiBEHb KOHTPOIIO MOXKYTh IIPH3BO-
IUTH [0 TOPYIICHHS (PYHAAMEHTAIbHHUX IpaB 0ci0, M030aBIEHUX BOIMI,
30KpeMa IpaBa Ha JKUTTS, OXOPOHY 3I0pPOB’sI Ta HAIEXKHI YMOBH iCHYBaHHS.
Sk HachimoK, me 3YMOBIIOE TOpPYIICHHS ITONOXKEHb craTed 2, 3 Ta §
KonBenmii mpo 3axwcT mpaB JIOAWHHA 1 OCHOBONOJOXHHX cBOOOm [4].
Kpim Toro, Hapasi BiACyTHiH yHiikoBaHUI KpUTEpid, SKUH OM NO3BOJISB
YiTKO BH3HAYUTH MEXI IOMYCTUMOIO BTPYYaHHsS OpraHiB (iHaHCOBOTO
KOHTPOJIIO y JiSUIbHICTh BUKOHABUOi BIIAJd B YMOBaX BOEHHOTO CTaHy.
JlMckyciiHUM 3aJIMIIA€ThCS TAKOXK IMTaHHS CIIBBiJHOLIEHHS BUMOIHU
OTIEPaTHBHOCTI TPUHHATTS pilleHb Cy0’eKTaMu MyOJNiuHOI aaMiHicTparil
13 IpUHIUIIOM (hiHAHCOBOT Mi/I3BITHOCTI Ta KOHTPOJIIO.

VY npaBoBiii AeprkaBi, 0 IPYHTYETHCS Ha MPUHIUII BEPXOBEHCTBA ITpaBa
Ta 3a0€3IEeUYeHH] MpaB JIIOJMHYU, HaBiTh B YMOBaX OCOOIMBOIO MPaBOBOTO
pexuMy (iHAHCOBHH KOHTPOJIb HE MOXE 3BOAWUTHCS BUKIIOYHO 10 (op-
MaNbHUX TIpOLEAyp NepeBipku. BiH moBmHEH 30epiraTh O3HAaKH He3a-
JIeKHOCTI, MPO30POCTI Ta JOTPUMAHHS HaJEKHOI NPaBOBOI MHPOLEIYypH.
TakuM 4YHHOM, aKTyalli3yeTbcsi HEOOXimHICTh (OPMYyBaHHS JIOKTPHHHU
«KpHU30BOTO (piHAHCOBOTO KOHTPOJIIO», ska O 3a0e3medyBayia IMOETHAHHS
Ha/[3BUYAHHUX YIPaBIIHCHKAX MEXaHI3MIB 13 TNPUHIUIIAMH 3aKOHHOCTI,
MPOTOPIIIHHOCTI Ta MiA3BITHOCTI. 3a3HAYCHUH MiAXia 103BOIMB OM 3abe3re-
yuTH OalaHC MDK e(EeKTHBHICTIO MyOJIYHOTO YpsAyBaHHS B yMOBax
BOEHHOTO CTaHy Ta JIOTPUMaHHSIM 0a30BHX CTaHJApTIB BEPXOBEHCTBA ITpaBa
y ctepi myOniyanX (iHAHCIB.

Otxe, (hiHAHCOBUI KOHTPOJIb Y TIEPi0/l BOEHHOTO CTaHy CIiJl pO3TIIsIaTH
HE JIMIIE K iHCTPYMEHT 3a0e3neueHHs (hiHAHCOBO-OFOIKETHOT TUCIUILTIHH,
a ¥ SK BaXJIMBUM €JEMEHT TrapaHTyBaHHS INpaB JOAUMHU. B yMmoBax
pPO3IIUpPEHHS AMCKpEIii BHUKOHABYOI BIAAM Ta CIPOIICHHS (iHAHCOBUX
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MPOIEyp 3POCTAE PH3HMK 3HMKEHHS IMiA3BITHOCTI, IO POOUTH KOHTPOJIBHI
MeXaHi3M# 0cOGIMBO 3HAUyIIHMH. Moro eeKTHBHICTb Mae OLiHIOBATHCS He
TUIBKK Yepe3 NMPHU3MYy €KOHOMIYHOI JOIIIBHOCTI, a i 3 MO3MUIii BepXOBEeH-
CTBa TIpaBa, IIPOTIOPIIIMHOCTI Ta JOTPUMaHHA 0a30BUX IpaB 1 cBobox. Came
TOMY (iHAHCOBHH KOHTPOJb Yy TaKHX YMOBaX BHCTYNAE OalaHCYIOYUM
MEXaHI3MOM MiX OIIepPaTUBHICTIO MYOIIYHOTO BPSITyBaHHS Ta HEOOXIAHICTIO
30epeKeHHS TPaBOBUX TapaHTid, MiATBEPKYIOUH IIPABO3aXUCHUI XapaKTep
myOmiyHIX (iHAHCIB Y KPU3OBHH TEPiof.
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_ HPABO HA 3ABYTTSI:
CYYACHHUU CTAH HA IIEPCIIEKTUBU PO3BUTKY

Coutonan Katepuna BonogumupiBaa
doxkmop inocogii 3 npasa,
acucmenm xageopu nyoaiuH020 Npasa PUOULHO20 axyrbmenmy,
Yepriseyvkuii Hayionanvruil yHisepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Yxpaina

Moiiceii I'eopriii I'eopriiioBuy
acucmenm xageopu npoyecyarbH020 npasa IPUOUIHO20 axyibmenty,
Yepriseyvkuil Hayionanoruil yHieepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Ykpaina

Y By3bKOMy pO3yMiHHI LH(POBI TIpaBa JIOAWHH BH3HAYAIOTHCS
SK (hyHIaMEeHTaNIbHI IpaBa, Mo 0e3MocepeHbO MOB'A3aHI 3 BUKOPHCTAHHIM
Mepexi [HTepreT abo peanizyloThCs B TH(POBOMY MPOCTOPi 32 TOTIOMOTOI0
TeXHIYHHX 3aco0iB. Llg kaTeropis mpaB OXOIDIIOE TpaBO Ha Oe3mepern-
KOAHUU JOCTYI 10 MEPeKi, 3a0e3MeUcHHs CBOOOMN BUPAXKCHHS MOTIIAIIB
B OHJIAH-CEPEIOBUII, a TAKOX 3aXKCT MPUBATHOCTI Ta MEPCOHAIBHUX
nmauux. Jlo cTpykTypu nu)poBUX MpaB TAaKOXK HAJIEKaTh TapaHTii 0cOOMCTOT
Oe3neku B IHTEPHETI, MOXKJIMBICTh BUKOPUCTAHHS IHCTPYMEHTIB €JIEKTPOH-
HOT IEMOKpATii, IpaBo Ha U(POBE CAMOBU3HAYCHHS Ta MEXaHI3M peatizarlii
mpaBa Ha 3a0yTTs [5].

VY KOHTEKCTI IHTEHCHBHOI €BOJIOLIl CHCTEM INTYYHOTO IHTENEKTY
Ta CyNyTHIX BHUKIHKIB y cdepi 3aXHCTy NMEPCOHAIBHUX JTaHUX, KPUTUIHOI
Baru HaOyBae TEOPETHKO-TIPUKIATHE MOCHIIPKEHHS MEXaHI3MIB pearizarii
mpaBa Ha 3a0yTTs.

[IpaBo Oyt 3a0yTHM € BaKIMBOKO CKJIAIOBOIO 3arajlbHOTO IIpaBa
JIOJIMHM Ha TNPHUBATHICTh. SIK TPaBOBHMIA TPHHIUI BOHO CQOpMyBanocs
3apsiku pimenHsM Cyay €Bponeiicbkoro Coro3y, CTaBIIM BiANOBIJIO
Ha PO3BUTOK IU(POBOTo CyCHIIBCTBA.

HeoOximHICTh 1BOTO TpaBa 3yMOBJCHA THUM, IO CYYacHI TEXHOJOTIT
JTO3BOJISIIOTh  30MpaTH, OMpallbOBYBaTH Ta 30epiraTh BeJIMYE3HI MaCHBH
iHpopMmaii. Y curyanii, KoM JaHi NOCTIHHO LHUPKYJIIOKOTh MDXK PI3ZHUMH
cHCTEeMaMH, BUHUKA€ NOTpeda B YITKHUX MpaBmiIax, ki O JO3BOJSUIHM JIOANHI
KOHTpoJItoBaTH iHdopmarito mpo cebde [3].

CraHOBNIEHHS Ta NIPAaBOBE 3aKPIIUIEHHS KOHLeENMii npaBa OyTH 3a0yTHM
Oe3nocepeIHBO TOB's3aHE 3 MpeleleHTHHM pimeHHsM Cynmy €Bpomeii-
cekoro Coro3y 2014 poky y cupasi Google Spain mpotu AEPD ta Mapio
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Kocrexu I'oncaneca [2]. KoH(mIKT BUHUK 4epe3 HasBHICTb Y BIIKPUTOMY
JIOCTYII1 apXiBHOI ra3eTHOI ImyOuIikalii 3 MepcoHaAIILHUMH JIaHUMH 3asBHHUKA,
sKa IHAEKCyBajacsl IIOIIYKOBOIO cucreMoro Google i Oyma nmocrymHa
3a 3amuTOM 3a Horo imeHeMm. Ilicis BIIMOBH BHIABHHUIITBA Ta ONEpaTopa
MOITYKOBOI CHCTEMH BUAanuTH iH(OpMarito cmpaBa Oyna mepenaHa
Ha posrisin o Cyny €C, skuii y cBOeEMy pillIeHHI BCTAHOBHB OOOB’S30K
MOITYKOBUX CEPBICIB BWJIy4aTH IOCWIAHHS Ha IEPCOHAJBbHI daHi 0ci0
3a iXHBOIO BHMOTOI0. J[aHWiI MpaBOBUIl aKT IPYHTYBaBCSA Ha HEOOXiTHOCTI
IOTpUMaHHS OajaHCy MDK TpaBOM IHAWBiZa Ha KOH(DIIEHIIHHICTB,
3aKOHHUMH IHTepecaMd KOMEpLifHUX OpraHi3alii Ta CyCHUIbHUM MpPaBOM
Ha JOCTYII 0 iH(popMallii, 1110 3aKJIa0 OCHOBY ISl Cy4aCHOT'O PETyJIFOBaHHS
y ctepi 3axucry gaHux [3].

VY cynoBoMy pillleHHI aKIEHTYEThCs yBara Ha crtarTsix 7 ta 8 Xapril
OCHOBHUX mpaB €Bporeiicbkoro Coro3y, siKi 3000B's13yI0Th 3a0e3meuyBaTi
MOBary 1O MPHUBATHOCTI HpH 00poOui mepcoHanbHUX MaHuX. Cyn okpemo
miAKpecnnB, Mo ©0e3 (YHKIIIOHYBaHHS CyYaCHHX IIOITYKOBHX CHCTEM
ocobucra iHpopmamis He HaOyma O Takoro MacIITaOHOTO TOMIMPEHHS
Ta B3a€MOIIOB’S3aHOCTI B IUdpoBoMy mpoctopi. [Ipu mpomy omepaTtopu
MOIIYKOBUX CHCTEM BH3HAIOTHCS CAMOCTIfHUMH KOHTpOJIEpaMU JaHHX,
OCKIIBKM MeTa Ta HACHiAKM iXHBOI MisTIBHOCTI BiAPi3HAIOTHCSA BiA IiIeil
NEepBUHHUX BUAaBIiB iH(MopMamii. Kilo4oBHMM acrmekToM € MpHHIHMI
OamaHCyBaHHS IHTEPECiB: X04a 00pOOKa TaHMX MOXKE 3MIMCHIOBATHCS 311
3aKOHHUX IHTEPECIB KOMITaHil, BOHM HE IIOBHHHI MPCBAIIOBATH HAaj
(yHIaMEHTAIPHUMHU TpaBaMd Ta CBOOOJaMM JOAWHHU. BaxiuBo 3ayBa-
JKUTH, IO MPaBO Ha BHUJAJICHHS JaHUX HE Mac abCOJIOTHOTO XapakTepy.
Permament GDPR 4iTkO BH3HAYa€e IIIiCTh MIACTaB JUIS peaizallii I[boro
npaBa, 30KpeMa BTpaTy AakKTyaJbHOCTI JaHWX a00 BIJKIMKaHHS 3TOIHU
KopucTyBaueM. BojHo9ac iCHYIOTh YOTHPH BHHSITKH, KOJNH TIIpaBO Ha
BU/IAJICHHS HE 3aCTOCOBYETHCS, HANPHUKIAM, SKIIO BOHO 0OMEXye CBOOOIY
ciioBa abo CyIepednTh CyCIUIBHUM iHTepecaMm [3].

[Ipu aHamizi eTHYHUX acIEKTiB MpaBa Ha 3a0yTTs KIFOYOBUM BHKINKOM
€ OIliHKa BIUTMBY iH(popMalii Ha CYCHiIBCTBO. XO0Ya PO3MOBCHOIKCHHS
HEJIOCTOBIPHUX a00 HEeaKTyaJbHUX NaHUX MOXKE HETraTUBHO IO3HAYMUTHCS
Ha permyTarii Ta XUTTI 0COOH, OOMEKEHHSI JOCTYIY 10 TaKHX BiIOMOCTEH
3[1aTHE TOTIPUIMTH PiBEHb MPO30POCTi Ta MOPYLIUTH MPAaBO IPOMAICHKOCTI
Ha iHpopmanio. ['mobankHi perynsropHi aktu, 30kpema GDPR, BcTaHoB-
JIIOIOTh HEOOXI/IHI CTaHAAPTH 3aXHUCTY NpPaB Cy0'€KTiB HA BUAAICHHS JIAHHX,
BOJIHOYAC HaMararouuch 30allaHCYBaTH 1HIMBITyallbHI 1HTEpecH i3 moTpe-
O6amu couiymy.

[Ipote icHye pHU3MK BHKOPHCTaHHS LHOT'O ITPABOBOTO IHCTPYMEHTY IS
MAaHIMyJIALiH, 0 MOKe TIPU3BECTH O BUKPUBIICHHS 1CTOPUIHUX (DaKTiB 60
MPUXOBYBaHHA CYCIIIbHO 3HAUyIIMX TmoAid. BubipkoBe BumaneHHS
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iHpopMarii cTBOpIoe 3arpo3y GopMyBaHHS HEIOBHOI a00 HETOYHOT KapTHHU
MHHYJIOTO, III0 CTaBUThH IIiJ| CYMHIB €THYHICTh TAKOro BTpydaHHA. Binrak,
Juisl 30epeXeHHsT pIBHOBaru MK NPHBATHUMH Ta MyOJIYHMMH iHTEpecamu
KPUTHYHO BRXXIMBHAM € BIPOBaKCHHS NPO30OPUX INPOLEAYp 1 MpaBHIL,
sIKi 3a0e3meuyBanu O y3roKeHHS IpaB YCiX 3alliKaBICHUX CTOpPiH [4].

bananc Mix mpaBoM Ha NPUBATHICTH Ta CBOOOZOKO CJIOBA € MPEIMETOM
TPHUBAJIMX TUCKYCIiH, M0 JEMOHCTPYIOTh CYTTEBI PO301KHOCTI MK €BpOIIEHi-
CBKOIO Ta aMEpUKAaHCHKOIO MPAaBOBUMH MoOJEIIMH. Y €Bpori mpaBo OyTu
3a0yTUM pO3TIAAAETHCS AK IHCTPYMEHT 3aXHCTy IU(PPOBOIO CaMOBH3HA-
YeHHs] Ta pemyTanii 0coOHM, BHCTYNAlOYM 3alo0IKHUKOM IPOTH TOTai-
TapHUX NPAKTUK KOHTPOJIO Haja Aanumu. Ha mporusary mpomy, y CILHA
noMminye mpioputer Ilepmoi mompaBkum mo Koncrutynii Tta 3akoHy mpo
MIPUCTOMHICTD y CIUIKYBaHHI, IO CTBOPIOE CHIIbHY MPE3yMIILI0 Ha KOPUCTh
BIJIBHOT'O TOIIMPEHHS iH(pOpMaMii Ta 3aXHIae iHTEPHET-IIOCEPEIHUKIB BiJl
BignoBiganeHOCTI. Takuit minxin (akTUIHO YTBEPIKYE «IIPABO HA ITaM'SThY,
Yyepe3 M0 aMEPUKAaHChKa MpPaBOBa JIOKTPHHA YacTO TPAKTYE €BPOINEHCHKI
CTaHIApTH TpaBa Ha 3a0yTTs SK 3arpo3y CBOOOMAI CIIOBA Ta MPOSB
«uupoBoro immepianizmy». Ilompu 3akunu momo HaB'sI3yBaHHSA 1€0NOTIN
€C, akTyaJbHUM 3aJIMIIAETHCS MMTAHHS 3aXUCTY (pyHIaMEHTaIbHUX IPaB y
rnobaIpbHOMY IHUPPOBOMY MPOCTOPi, OCOOIMBO HaA T IOCHICHHA
U(POBOrO CyBEpeHITETY HENMOepaIbHUX PEXHUMIB. 3aMiCTh MPOTUCTOSHHS
NPaBOBUX CHCTEM, BUXOJIOM BOauyaeThCcs pO3pOOKA TpPaHCHALIOHAIBHUX
MPaBOBUX PaMOK cepell IEMOKpaTHYHHUX KpaiH. Lle 103BONUTH BCTAaHOBUTH
€IMHI CTAaHJApTH, 10 30aTaHCYIOTh 1HAMBIAYaJIbHY IPUBATHICTH i3 CyCITiIb-
HHUM NPaBOM Ha iH(pOpPMAIlifo, MIHIMI3yIOUH PHU3UKHA MaHIMYJIALIN TaHUMH Ta
3abe3nevyroun CTadlIbHICTh II00aibHOro iHdopMmaniiiHoro Janamadry [1].

TakuM 4mHOM, Cy4yacHMH cTaH IMQpOBiIalii CycHiIbCTBA 3arocTpUB
npoOiieMy 3aXHCTy TEPCOHAIBHHMX JaHWX, IO CTANO IEPEAyMOBOIO IS
HEOoOXiTHOCTI IPaBOBOTO 3aKpIiIUICHHS TpaBa JIIOAWHU Ha 3a0yTTs. Bxasane
mpaBo mepeOyBae Ha €Tali CTaHOBJICHHS, a MOTO 3MICT BCe e Pi3HUTHCA
B PI3HMX IOPHUCAMKIIAX, IO aKTyali3ye MUTaHHS PO3POOKH MIXHAPOIHOTO
JIOKYMEHTY, METOI0 SIKOTO € 4YiTKE 3aKpilUICHHS Ta TIyMaueHHs YyHi(iko-
BAHOTO 3MICTy IpaBa JIIOJUHHU Ha 3a0yTT.
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IPABO HA EKOJIOJITTYHY BE3IEKY TA ITIPOBJIEMH HOTI'O
3ABE3NNEYEHHA B CYYACHUX I'EOITIOJITHYHUX PEAJIIAX

Teprumnuk Bonogumup Mutpodanopuy
OOKMOp 10PUOUUHUX HAYK, npoghecop,
npogecop Yuisepcumemy mumnoi cnpaeu ma ¢inancie Yrpainu
m. [uinpo, Yrpaina

3emis Hamia — 1€ HEMOBTOPHA JIOMIBKA JIIOACTBA, IHTErPaTUBHHIN
TUTAHETAPHHUHA MPOCTIp, SKAH Ha CHHEPTETUYHOMY DPIiBHI IMOETHYIOUH SIKOCTI
3eMIIi Ta ii pecypciB 3 atmMocdeporo, ritocdeporo, riapocheporo Ta iHIIHIMA
eJeMEHTaMU MPHUPOIHOrO cepenoBuia (yTBoproroun Oiochepy), Oesmoce-
PENHBO BIUIMBAE SIK HA SIKICTh JKUATTS TaK 1 Ha 3J0pOB’S JIIOIAWHHU, a BIATAK
notpedye OepeKHOrO BiIHOIICHHS.

Cr. 3 Koncrutynii VYkpaiHu 3akpirunioe (yHAaMEHTaIbHI ITOJIOKEHHS
JepxkaBoTBOpeHHs: «JltogmHa, il KHUTTA 1 3I0pOB'S, YeCTh 1 TiIHICTB,
HEJIOTOPKAHHICTH 1 Oe3leKa BU3HAIOTHCSA B YKpPaiHi HAWBHUIIOK COIIaIbHOIO
IIHHICTIO», a «YTBEpDKEHHS 1 3a0e3nedeHHS MpaB i cBOOOX IIOIMHU
€ TOJIOBHUM 000B's13k0M epkaBu». Ct. 50 Koncturynii Ykpainu Bu3Hauae,
II0 «KOXKEH Ma€ NpaBo Ha Oe3meyHe Ui JKUTTS 1 3J0pOB'Sl JOBKLLISA
Ta Ha BiJIIIKOXyBaHHs 3aBAAHOI IIOPYIIEHHSM I[bOTO ITPaBa IIKOIM».
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Exonoris, Ha IHTErpaTMBHOMY piBHI IOEAHYIOYHM CTPATETiIO 3aXHUCTY
NIPUPOJH 1 JIIOAWHY, BPAXOBYIOUH (DAaKTOP M TEXHOTEHE3Y, Ma€ IKIyBaTHUCh
PO 3aXMCT SIK IPUPOJIH, TaK 1 JIFOJMHH, JIO TOTO XK 1 Bil CaMOT JIIOJMHHU.

[puxpuit mpukIax JTKBi#amii 3adaTKiB €KOJOTIYHOI KaTacTpodu
Ha Teputopii CreOHmKiBchkoro «[lomiminepamy» y wicti CteOHHK,
sgKa MOTJIa TIPU3BECTH IO 3HUKHEHHS MiHEpaIbHUX BOJA TpycKaBIs
i Cximaumi Ta 3pyHHYBaTH OKpeMi HaceJieHi IMyHKTH IIhOTO pETioHY,
Ta sfKa BHHUKaJa Yepe3 HECyMIIiHHY PO3pPOOKYy KaJliiHHX COJIeH, SICKpaBoO
MOKa3ye, MO APiIOHUITH Y TUTAaHHIX eKOJIOTiuHOI Oe3mnexn He OyBae.

PocauHu BOAHUX €KOCHCTEM IOTPEOYIOTh OCOOJIMBOTO MIiKITyBaHHS
1 3axHCTy, aJpke Jijel Ta iHIII POCIMHM PIK 3pOCTAlOTh B OOMEXKEHHX
MOXIIUBOCTSAX BHKOPHCTAHHS COHSYHOIO INPOMIHHS JJIsl MpoIeciB (oTo-
CHHTE3Y, aJpKe IIe JOCTYITHO JIMIIEe HaJBOJAHUM YacTHHAM pOCIHH. Bixrax
POCIIMHHM BOJHMX €KOCHCTEM € OULIBII BPa3iMBHMH. AHAII3YIOUH CUTYaIi0
I110/10 3MEHIIIEHHS HAa BOAHUX IPOCTOPIB piukn Opisk YapiBHUX KBITIB JiTa —
Jlineit (6inmoro nmaTarTs, KylaBH), BapTO 3BEPHYTH YBary Ha Te, III0 BECHAMH
Ta IOMIOBUMH JIiTaMH, OYPXJIMBUMH IIOTOKaMU BOIH BEPXHI YaCTHHH I'PYHTY
3MHBAIOTBCA 10 pycna piukd. L[[pomMy mpomecy B 3Ha4HIA Mipi crpusie
po3opeHHs OeperiB piuku i mociBu. OOMITTIHHS OKPEMHX IPOCTOPIB PiUKH
BIIKpMBA€ INUIAX JO EKCNaHCii OYepeTy Ta 3apOoCTaHHIO pycia IUMH
pociaunamu. Hapasi € morpeba B J0JaTKOBHX 3aXOAax BiIHOBJICHHS
nonyJsinii Jlinei (6inoro nararTs, KymaBu) Ha piYHUX MPOCTOpax YKpaiHH.
3a3Haumo, mo 3 2025 poky, 3a KOpUCHOI B (OpPMyBaHHI EKOJOTTYHOT
MPaBOCBIIOMOCTI iHIIIaTHBH NPUPONOI00iB, 30 JUMHS BIAMIYAETHCS SIK
neHb Opimi. HeoOximHo 3a0e3meuntd BHKOHAHHS Yka3y IIpesumeHra
Vkpainn Ne 1129/2008 momo crBopeHHss HaiioHanbHOrO IPUPOIHOTO
napky «Opinbebkuit» y JIHinponeTpoBcbkiii obmacTi.

OcHOBHUMH TIpOOJIEMaMH, IO YCYTyOJISIIOTh €KOJOTIYHY CHTYAIlIo €:
BUCHXEHHS Ta 3a0pyJHEHHS 3eMEIbHUX PECYpCiB, PO3OPIOBAHHS JIYTiB
Ta OeperiB pik, MO MPU3BOAUTE M0 iX 3aMyJICHHS, BUPYOKa JIiCiB, HaAMipHE
Ta He (paxoBe 3acCTOCyBaHHS MECTHUIWAIB, HAKONMWYEHHS IPOMHUCIOBUX
i MOOYyTOBHX BIIXOMdIB, €KOIMI, IOXEXKI, TOKCHKAIS HABKOJHIIHHOTO
npupoHOro cepepoBuia. CUTyalist ycyryOnseTbest IposiBaMy MacIITaOHUX
akTiB exounay (Hanpukiaz, migpuB Kaxoscekoi 'EC 6 uepBHst 2023 poky)
Ta CHCTEMHHMMH TMpOsiBaMU siiepHoro TepopusMmy (3amopizeka AEC
B Enepropapi). B xoni 30poitnoi arpecii npu ninpusi Kaxoscekoi 'EC
BUKOHABIsIMU Tak 3BaHoro CBO y Bonu Jlninpa 3 fioro Geperi 0ysio 3MUTO
3HAYHY KUTbKICTh TECTUIMIIB, CMITTS Ta IHIIMX BIAXOJIIB 1 €KOJIOTIYHO
HeOe3EeYHNX PEYOBHH.

BapsapcTBo BiiiHM e Oinbine paHuTh 3emiro. 3a omiHkamu (axiBLiB,
BUKHIM 3a0pyJHIOBAIFHUX PEYOBHH B YKpaiHi 3a 4ac MOBHOMACIITaOHOI
BifHH, 30KpeMa BiJI 3ropaHHA HAaQTOMPOMYKTIB, JIICOBHX ITOXKEXK, BHOYXiB
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paker, nepesuimian 105 muH ToHH. [ TOpIBHSHHS, 3a IONEPEAHI POKU
Taki TOKa3HUKK IepeOyBanu B Mexax 2,2 MJIH T Ha pik. BuOyxu cHapsniB
NPU3BOJATH IO ICTOTHOTO XIMIYHOTO 3a0pyAHEHHS TIPYHTIB BaXKHMH
MeTallaMH, 30KpeMa CBHHIIEM, CTPOHIIIEM, THTAHOM, KaJMieM, HikeleM [6].

3rigHo 3 OQImIHHUME KepelaMH, aKTH BIiHCHKOBOI arpecii MpOTH
Ykpainun cTraHoM TUTBKM Ha KiHenp 2022 pOKy CHPHYMHWIN HACTYIIHI
Hacmigku: 182 880 M? IpyHTy 3a0pyAHEHO IIKiUIMBHMH DPEYOBHHAMK
23 286 ra Imicy CHaleHO pOCIHCBKIMH pakeTaMH Ta CHapsIaMuy;
morag 6 000 000 ciabCHKOTOCTIOAAPCHKUX TBAPHH 3arHHYJIO Yepe3 pOoCiii-
cpKy arpecito; Onmzpko 50 000 nenbdiniB 3aruHynun y YopHoMmy Mopi
[4,c.9].

Hapasi € nortpeba B kxoamdikamii ycix HOPM MIKHApOJHOTO TyMaHi-
TApHOTO TNpaBa Ta PO3POOKH i MPUHHSATTS IHTETPATHBHOTO KOAM(IKOBAHOTO
MDKHapOJHOTO NMPaBOBOTO akTy — «IIpaBa JIIOASHOCTI B yMOBaxX BilHI.

Ha namy nymKy, oIHMM 3 OCHOBHUX ITPHHIMIIB MpaBa B3araini, Ta MiK-
HApOJHOTO TYMaHITapHOTO IIpaBa, 30KpeMa, MAa€ CTaTW NPUHLUI 1005~
Hocmi, KA OyIOydW B CHHEPTCTHYHIA €THOCTI 3 IHIIMMH TPHHITUIIAMHA
mpaBa, Mae OyTH 3akpimernii B Konctutyii Ykpainu, a Takok B HOpMax
MDKHapOJHOTO TyMaHITapHOTO IIpaBa Ta Taly3eBOr0 3aKOHOJABCTBA
[7,c. 117-121].

BaxmBuM acrnekToM 3a0esleueHHs HallloHaabHOI Oe3mneku, ¢ 3abes-
TMIEYCHHS TEXHOT'CHHOT O€3IeKH Ta IPOTHUIIS SIIEPHOMY TEPOPU3MY .

SnepHuii TepOpPHU3M — PI3HOBHUI TEPOPUCTHYHMX il 3 BUKOPHUCTAHHSIM
SOEpHUX YM IHIIMX PaJiOaKTUBHHMX MarepianiB, abo sKi OB’ s3aHi
3 3aXOIUICHHSM 4YM YIIKOJDKEHHSM SIIEpHUX OO'€KTIB TaKMM YHHOM,
10 BiIOYyBaeTbCcs BUBUIBHEHHS a00 CTBOPIOETHCS 3arpo3a BUBLILHEHHS
palioaKTHBHOTO Marepialy, CIIpSIMOBaHI Ha CTBOPEHHS OOCTAHOBKH TEPOPY
cepenl HaceleHHs, MaloTh O3HAKH SIEPHOTO INAHTAXy YU MOXYTh PEaIbHO
3aBJlaBaTH 3HAYHOI IITKOJU KHUTTIO 1 3I0POB’I0 JIFOEH, EKOJIOTIUHIN Oe3meri,
YU TATTH 3a COOOIO iHINI Cepio3Hi HACHIIKH, CTBOPIOBATH 3arpo3y Mix-
HapOJHOMY MHpY Ta Oe3meri.

Ha cporosHi 03HaKkH SiIGPHOTO TEPOPU3MY IMPHUCYTHI B JisX 30pOHHHX
YIpyIOBaHb, SIKi HAHOCWIN yAapaMH 3 IpaliB U MO TepUTOpii 3amnopizbkoi
aTomHoi enektpoctaHuii B Enepromapi, 3axomwin mnpumimenns 3AEC
Ta 0OMEXKUIIM HOPMAJIBHY POOOTY NIEPCOHATY CTaHIII1, 3MIHCHIIIN MiHYBaHHS
teputopii AEC, 1m0 cynpoBOmKyBaJloCh 3arpo3aMH TEXHOTE€HHOTO Xapak-
Tepy, SKI MOIJIM MaTH HAcligKoM sjepHy karactpody. ['eHepanbHuii
JupekTop MixHaposnHoro areHtctBa 3 aromHoi eHepretnku (MAT'ATE)
Pagaens Mapiano ['pocci BUCIIOBITIOBaB CTypOOBaHICTh OE3IEKOI0 SIIEPHUX
00’exTiB YKpaiHu, 30KkpeMa, piBeHb HeOe3mekn Ha 3amopisbkiit AEC,
BiH Ha3BaB OHI€IO i3 HAMOUTBI KPUTHYHUX TPOOIEM Y BCBOMY CBITi.
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Jns HejoNyLIeHHS YKa3aHMX 3JI0YMHIB Jep)kaBU-ydacHUIl MixHa-
poaHoi KOHBeHHii Mpo OOpoTEOY 3 aKkTaMu SIEPHOTO TEPOpU3MY
(npuennanas Ykpainu 3 15.03.2006) maroTe IOKIamaTH ycix 3yCHJb IO
BXHTTS 3axofiB 3axucty AEC. 3 ypaxyBaHHSM JOCATHEHb B pPO3poOIi
na3epHoi 30poi, Taka 30pos mepm 3a Bce OyTH BCTaHOBJICHA HAa aTOMHHX
@JIEKTPOCTAHIISX UL iX 3aXHCTy BiJ 30poiHMX BpaxeHb. s KUBIECHHS
na3epHux mymok, Ha AEC mocraTai 00csrn enekTpoeHeprii.

3akoHOaBYa BiIaga, Mae po3pobutH Ta iHimitoBathu mpuiHATTI OOH
CHCTEMHOTO mpaBoBoro akty — («Kojekcy mpaBa IIOASHOCTI B yMOBax
BIHUY)

Inmezpamuenuti ananiz cucmemu npaeoSUX HOpM IA€ MIACTaBU I
BUCHOBKIB, 10 JO TNPHHIMIIIB E€KOJOTIYHOTO IIpaBa, OKPIM 3aKpPilUIEHHX
B HopMmax KoHcrurynii YKpaiHM Ta YMHHUX 3aKOHOJABUMX aKTax, CIIiJ
TaKOXK, GiOHOCumu: 3a0e3MeUYeHHs HEBiTBOPOTHOCTI IMOKAPaHHS 3a CKOILUJ
Ta 3JI0YMHU TPOTH EKOJOTIYHOI Oe3MeKH, MPIOPUTETHOCTI 3aXHCTy MPUPOAN
Ta €KOHOMII MPUPOIOKOPUCTYBAHHS, 3a0€3MI€UEHHS BiIIIKOTyBaHHS IIIKOJIH,
3aBIaHOI HE3aKOHHWMHU pPINICHHSAMH, IiIMH 9H O€3MsUIBHICTIO BIAJH,
a TaKOK MPHUHIIMII PUPOOOYEHMPUIMY.

Ilpupoooyenmpusm — IHTETPATUBHUNA NPUHIMII E€KOJOTiYHOTO IIpaBa,
3TiAHO SIKOTO TPHUPOAA € OCHOBOIO JKUTTS Ha 3eMii Ta IoTpedye mpiopwu-
TETHOTO 3aXMCTY, Y BU3HAUYCHHI OanaHCy iHTepeciB MPUPOIOKOPHCTYBAHHS
Ta eKOJIOTIYHOi Oe3NeKku, mepeBary Ha/JaeThCsl 3aX0JaM 3aXUCTy MPHPOAU
Ta 3a0e3MEeUYCHHs €KOJIOTIYHOro Onaromonyyqusi, Uit 3a0e3NeUeHHs JKUTTE-
JSUTBHOCTI JIFOJMHM, BTPYYaHHS B OIOICHO3 JIOMYCKAEThCA SIK KpaifHs
HEOOXIMHICTh Ta MOXKE 3/IICHIOBAaTUCH JIMIE HaWMEHII OOTSIKIMBUM
3ac000M JUIsl JOBKULIS B KOHKPETHUX 00CTaBMHAX 3 000B’SI3KOBUM BXXUTTSIM
MPONOPIIHHUX 3aXOMiB JUIA 3a0e3MeUCHHs 30CpeKCHHS 1 BiJHOBJICHHS
€KOCHUCTEMH /ISl CTBOPEHHS YMOB JUIS TOBHOIL[IHHOTO JKHUTTS, ()i3UYHOTO
i yXOBHOTO 1i PO3BUTKY JIIOAWHH B TapMOHIi 3 IPUPOJIOI0, 3a0e3edyoun
i 30epexeHHs A MaOyTHIX TTOKOJiHb.
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CydJacHUI CTaH NPaBOBOi CHCTEMH YKpaiHM B yMOBaX IIOBHOMAcC-
mrabHoi 30poiHOI arpecii pociiicbkol (enepaiii CTaBUTh MEpen KpUMi-
HaJIbHO-TIPaBOBOIO JIOKTPHHOIO TMUTAHHS, MI0 BUXOJATH JajeKo 3a Mexi
Tpaguuiitnol koaudikamiiHoi napaaurmu. GopmanbHa MOJENb KPUMiHAIb-
HOTO IpaBa, sika IPYHTYETHCS HAa BUUEPITHOMY IIEpeIliKy 3JI0YMHIB 1 MOKa-
pasb y KpumMiHansHOMY KoJeKci, aenaii OuIbIIe po3XOIUTHCS 3 PEeaIbHUM
«KapaJIbHUM IIPOCTOPOM», II0 PENpPEe3CHTYETHCS Yepe3 HOPMH  aJMiHi-
CTPaTHUBHOTO, CAHKIIIIHOTO, ()iHAHCOBOTO, MOAATKOBOTO I CIEIiaJbHOTO
3aKOHOJIaBCTBA.
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BonHowac nocimiypkeHHsS 17€0JI0TTYHUX OCHOB MIKHApOAHOTO KpHUMi-
HanpHOTO cyny (MKC) kpi3e mpusMmy JIOIMHOLIEHTPU3MY, CTPYKTYPHHX
CyNepeyHOCTell Ta TpaHCHALIOHAIBHUX BHKIMKIB [1] BimkpuBae upuH-
IUTIOBO HOBWH paKypcC IS OCMHUCIICHHS BiNMOBIMHUX TEHACHIIIN y HAaIlio-
HaJlbHOMY TpaBi. Y HemopaBHiil npaui «The ideology of the International
criminal court: human-centrism, structural tensions, and transnational
challenges» Gymno o6rpyaToBano, mo MKC BTiIFOe 9OTHPH B3a€MOTIOB'sI3aHi
ineonoriudi BuMmipu: (1) MIOOUHONEHTPH3M SK JIETITUMI3yI04y BiCh, IO
OTHOYAaCHO OOTPYHTOBYeE i mepeBaHTaxye nomaranas Cyxay; (2) B3aemo-
JIOTIOBHIOBaHICTh  (COmplementarity) sk imeosoridne 1mone 3iTKHEHHSI
KOHKYPYIOUMX KOHIIEMII CIIpaBeJIMBOCTI, CyBEpEHITETY Ta I0O0pocoBic-
HOCTI; (3) KOHTEKCTyaJIbHI ITOPOTH, IO YTBOPIOIOTH HOPMATHBHHUH BaKyyM
Ha MeXIi TpaHCHalliOHAJILHOTO KpuMiHanbHoro npasa (TCL); (4) napagurmy
IH/IMBITyaTiCTUYHOT BiAIIOBIaIbHOCTI, CTPYKTYpHO HEUYTIIHMBY IO KOpPIIOpa-
TUBHUX, MEPEKEBUX Ta aITOPUTMIYHHX Cy0'ekTiB [1].

L1i Bumipu 6e3mocepeiHb0 KOPECTIOHAYIOTh 3 BUKIMKAMH, [0 MOCTAIOTh
nepen yKpaiHCHKMM 3aKOHOJABIIEM B yMOBAaX BOEHHOTO CTaHy Ta €BpPOiH-
Terpartii.

Konmermist  «beyond codification», mo po3pobistersest Omechkoro
IIKOJIO0 KPHMIHANBHOTO TpaBa, BHXOIHUTH 13 TE3M MPO «KOJIOHI3AILIIO»
KPUMIHAJILHOTO MpaBa CyMDKHHUMH Tajy3sMH: CaHKIIHHHM, MOJATKOBHM,
(hiHaHCOBUM, OE3MIEKOBUM IMIPABOM, sIKa PYHHY€E TpaauLiiHy Koaudikamiiiny
Mozens [2].

KpuMiHambHUI 3aKOH Jenaii yacTille pearye Ha 30BHIIIHI MOJIITHYHI,
MeJliliHI i eKOHOMIYHI IMIYJIbCH, BTPAdaloud BHYTPILIHIO METOJOJIOTIYHY
IUTICHICTh, @ 3HAYHA YACTHHA KPUMIHAJIHHO-TIPABOBOTO 3MICTy (haKTHUHO
MEPEHOCUTHCS JI0 MO3aKOIEKCHUX akTiB [2, ¢. 55-56].

HoxTpuna, 3aranpHi nmpuHImny, cynoBa npakruka €CIUI, Cyny €C
ta MKC, crangaptu FATF BHKOHYIOTb pONb «CKEIETY» CHCTEMH,
mo yTpuMmye ii Bif posmamy, IpoTe 3aIUIIAlOTHCS KOHIENTyaldbHO Heped-
JIEKCOBaHUMH 1 (hOpMabHO HEBH3HAHUMH SK JDKEpela KPUMiHAIBHOTO
npasa.

Y mnomwuni igeonorii MKC nmoauHOUEHTpU3M SIK  (yHIAMEHTaIbHa
3acaja MeperykyeThes i3 MPUHIUIIOM 1HAWBIAYAIbHOT BUHH Ta KOHIICIIIIE0
Rechtsgut (oxopoHioBaHoTro 61ara) y CHCTEMi KPUMIiHAILHOTO Mpasa. SIKIno
MKC 00rpyHTOBYE CBOIO JICTITUMHICTh Yepe3 3aXUCT T'iTHOCTI KOHKPETHOI
0co0M Bil HAWTSDKYMX 3JI0OYHMHIB, TO HAIllOHAJbHE KPUMIHAJBHE IIPaBO
B yMoBax a()eKTHBHOI KpUMiHaMi3allil PU3MKYy€e MiIMIHUTH 3aXHCT 0COOH
YIPaBIiHHAM CyCHUIEHUM CTPaXOM.

[Tix adeKTHBHOIO KpUMiHAII3AII€I0 PO3YMIETHCS IPABOTBOPYICTH, ETEP-
MIHOBaHA EMOIIIfHUMH XBWIAMH CTpaxy, THiBy, OOypeHHS Ta CKOpOOTH,
0COOIMBO XapaKTepHUMH JJIs1 YMOB €K3UCTeHIIHHOT 3arpo3u [3, c. 132].
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CaMe TyT BUSBISETHCS TIUOWHHHN 3B'SI30K MIX iCONOTIYHHUMH BHMi-
pamu MKC 1 mnpobiemarnkoro IHTYITHBHOrO Ta a()eKTHBHOI'O KpHMi-
HaJIHOTO NpaBa Ha HaIllOHAJIBHOMY PiBHI B €BPOIHTETPAL[iIfHOMY KOHTEKCTI.

[Mpuaun B3aemoponoBHioBaHocTi (complementarity) MKC, mo po3ris-
JTAETBCS SIK «iIEOJOTIYHE IMoJie OMTBH» MiX KOHKYPYIOUNMH KOHIICIIiSIMH
CIpaBeNTUBOCTI W cyBepeHiTeTy [1], Mae Oe3mocepenHiil aHAIOT y BiTHO-
CHHAX MK YKpPaiHCBKMM KPUMIHAIBHUM IIPABOM 1 MDKHAPOIHUMH Ta €BPO-
neiicbkumu  3000B's13aHHsIMH.  TpukytHuk TCL-ECL-ICL (tpancHaitio-
HaJIbHE, €BPOIIeiiCbKe Ta MiKHapOAHE KpHMiHaJIbHE MpPaBo) (GOpMye HOBY
apXITeKTypy 3O0BHIIIHIX OOMEXEHb IS HaIllOHAIBHUX 3aKOHOJABIIIB
[4, c. 159-160, 6; 7].

Ipakruka €CIIJI, MKC, xonBeHItiitHi 30008B's13aHHs i ctannaptu FATF
MepEeTBOPIOIOTHCST Ha (DaKTHYHO OOOB'SI3KOBI, Xo4ya (popmanbHO Hekoupi-
KOBaHi, JUKepena opieHTalil Ul 3aKOHOIaBIs i mpaBo3acrocyBava. Y cdepi
MPOTHIii BIIMUBAHHIO KOIITIB ISl CUTYAIlis BUSBIIETHCA K IOPHUCIUKITIHA
aACHUMETpisH» MK IMOJAaTKOBHM, OAaHKIBCHKAM, KPUMIHATHHUM 1 CaHKI[IHHUM
peRUMAMHL.

Kontexcryansai moporu MKC, mo yTBOPIOIOTE HOPMAaTHBHHN BaKyyM
MDK MDKHApOTHHM 1 TpaHCHAIOHAJBFHUM KpUMIHAIBHMM mpaBoM [l],
MAaIOTh CBil aHAJOT y PO3PHBI MiXk KOAN(DIKOBAHINM KPHMiHAIBHUM TIPABOM
VYkpaiHu 1 m03aKoAeKCHIUMH KapajJbHUMH MEXaHI3MaMH.

CankiiiiHe 3akoHOmaBCTBO Bim pesomonid 'A OOH mo ykasis Ilpe-
3uJeHTa YKpaiHu, aHTiBIJIMUBHE-PEryJIOBaHHS y CBpOINEHCHKOMY KpUMi-
HaJIbHOMY IIpaBi, CHeliajibHe 3aKOHOJABCTBO PO KOJIAOOpallioHi3M 1 3710-
YHHU TPOTU OCHOB HAIIOHAJIBHOI OE3MeKH — yCi I[i MACUBU HOPM (DYHKIIIO-
HYIOTb Yy «CIpMX 30Hax», J€ BIJCYTHI YITKi JOKTPHHAJIBHI KpuUTepil
PO3MEXXYBaHHS KPHUMIHAJIBHOI Ta aJMIHICTPAaTUBHOI BiJIIOBiNAIBHOCTI,
NPONOPILIHHOCTI CaHKWiK 1 JoTpuManHs mpuHuumy ultima ratio. B ymoBax
BOEHHOTO CTaHy IIi 30HM PO3UIMPIOIOTBCS IIJ] THCKOM IHTYITHBHHX
i a)eKTUBHUX 3aKOHOJABUMX IMITyNsCiB. OcoOMMBOi Barm HaOyBae deTBep-
Tu#t igeonorivanit Bumip MKC: cTtpykrypHa ciinmora 10 KOPIIOpaTHBHHUX,
MEpEXEBHUX Ta aJrOPUTMIUHUX cy0'ekTiB [1].

Y KOHTEKCTI BiJIMOBINAIBLHOCTI KOJEKTUBHHUX CYO'€KTIB y KpHUMIiHAaJb-
HOMY MpaBi, U0 € NPeJMETOM OKPEMOTO0 IOCIiKeHHs [3], cTae OUueBHIHUM:
ani MKC, aHi HaIllOHaJIbHI CHCTEMH KPHUMIHAJIBLHOTO NpaBa HE BHPOOHIU
aJIeKBaTHUX MEXaHI3MIB pearyBaHHs Ha HOBI (OpPMH OpraHizoBaHol
3JI0YMHHOT AiSUTBHOCTI, JI€ «JIIOAMHOLEHTPUYHA» NapaJurma iHIuBiyalbHoT
BUHH CYIEPEUYHTh peajlisiM PO3MOALIEHOI, AITOPUTMIYHO OIOCEPEIKOBAHOT
mkoau. Llg cymepeunicte HaOyBae 0COOJIMBOI TOCTPOTH B KOHTEKCTI
PO3CITiyBaHHSI BOEHHUX 3JI0YMHIB, i€ 3JI0YMHHA MOBEAIHKA € MPOIYKTOM
CHUCTEMHUX IHCTUTYIIMHHUX pillleHb, a HE JIMIIE IHAWBiTyaTbHUX BOJIHOBUX
aKTiB.
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IentpanpHa rinore3a Harrol kouremnii «beyond codification» nonsrae
B TOMY, WO IHCTUTYyLilHE BW3HAHHSI W CHCTEMHa IHTerpamis Hexoaudi-
KOBaHUX JDKEpell SIK CTPYKTYpHHX OOMEXEHb IHTYITMBHOI Ta a(eKTUBHOI
KpUMiHami3amii € HeoOXiTHOI YMOBOIO paIliOHANBHOI, I[IHHICHO OpPIi€HTO-
BaHO{ KPHMIHAIBHOI MOJITHKH B YMOBAX BiliHH, IIOCTBOEHHOT PEKOHCTPYKIIi
Ta €EBPOIHTETpAIIii.

HexonunikoBani mkepena: NOKTPHHA, 3arajibHI MPUHIWIN, TPAKTHKA
€CIUI, Cyny €C, MKC, craumaptu FATF, acquis €C BHKOHYIOTH TpH
kmovoBi ¢yHkuii. KorHiTiBHA (yHKIIS monsArae y BUpOOJIeHHI MOHATIHHOI
citku (Rechtsgut, inguBinyanpHa BHHA, MpOMOpLiitHicTs, Ultima ratio), mo
JIO3BOJISIE BIAPI3HATH JOLUIBHI KpUMiHami3alii Bij momyiictuuHux. OOme-
JKyBaslbHa (yHKLisT 3a0e3neuye QinapTparito eMOLIHHMX 3aKOHOIABYMX
IMITyJIBCIB 4Yepe3 CTaHIapTH NpaB JIIOAWHM W TNPHHIMIIA BEPXOBEHCTBA
npaBa. JlerituManiiHa (QYHKIIS TpPOSBISIEThCS Y 3MaTHOCTI Hekoaui-
KOBaHUX JDKEpeN HAJaBaTH KPUMIHAIBHIM MONITUII apryMEeHTOBaHEe ¥ my0-
JYHO OOIPYHTOBaHE BHIIPABIAHHS, BHUXOASYM 33 PAaMKH HOJNITHYHOI
JIOIUTBHOCTI [6].

Ineomoriunnii ananiz MKC kpi3p mpusmy moguHOUeHTpH3MYy [1] minx-
TBEPIKY€E: caMe KOJH CyA abo 3aKOHOAABEIb BiJPUBAETHCS BiJ MPHHIIUILY
3aXHMCTy TiMHOCTI KOHKPETHOI NIOAWHU W migMiHsge Ii aOCTpakTHUMH
iHTepecaMH JIep)KaBU, KOJEKTUBY YU «Oe3leKn», MpaBo mepecrtac OyTH
MPABOM 1 IIEPETBOPIOETHCS HA IHCTPYMEHT YIIPaBIiHHSI.

Hns Ykpainu, e B yMOBaX BOEHHOTO CTaHy 3aKOHOJABUMU TMpolLEecC
JIEMOHCTPY€ YHWCJICHHI O3HaKW adeKTHBHOI KpuMiHami3auii (Bix cuMBO-
JYHUX KpUMiHaJ3amuid 10 TinepKpuMiHami3alii OKpeMHX IisiHb) yCBiJJOM-
JIeHHsI 1i€i 3aKOHOMIPHOCTI € MPUHIMIOBO BaKIMBUM. 3aKOHOIPOEKTH,
mo (GOpPMYIOThCS SIK peakiis Ha pe30HaHCHI MOAii Mix THCKOM iH(popma-
IfHUX KaMIlaHid 1 CYCIIJIBHOTO 3alMTy Ha (OKOPCTKY CIPaBEUIUBICTBY,
MOCHITIOIOTHh CaHKIii 0e3 HaJIeXHOro EMIPUYHOTO Ta JOKTPUHAIBHOTO
oOrpyHTYBaHHS, Mo cynepeunth ctangapram €KIIJI i Pumcekoro cratyTy
[5, c. 165-166].

TpaHcHaioHaabHI BUKIHKH, IO iX BHCBITIIIOE JOCIIHKEHHS 11€0J10Til
MKC [1], mnepernHarOThbcs 3 OUHAMIKO KPHUMIHAJIBHOI TIONITHKH,
MPOaHAII30BaHOI0 B KOHTEKCTI TPAHCHAIL[IOHAILHOTO KPHUMIHAIBHOTO MpaBa
[4;7].

30KkpeMa, BiJIIOBIAANBHICTh 32 3JI0YMHHU, BUMHEHI B yMOBax 30pOWHOrO
KOH(JIKTY, HEPIZIKO HE BKJIQJIAETHCS Hi B TPAJULIHHI paMKU HalliOHAIBHOTO
KpUMiHaJbHOTO TpaBa, Hi B cucteMy MKC, cTBOpIOIOUM «ITpOBAI»
y npuTsarHeHHi 1o BignosigameHOCTi. CTanmaptu TCL, Brmrouatoun FATF,
Kongenuito OOH mnpoTtu TpaHCHaliOHAIFHOI OpraHi30BaHOi 3JIOYMHHOCTI
Ta Taxy3eBi KoHBeHIIi Pamm €Bpomu, (QOpMyrOTH «M'AKEe» HOpPMATHBHE
cepenmoBumie, MmO (AKTUIHO 3YMOBJIIOE KPHMiHANI3amiiHI  PIMICHHS
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HalllOHAIBHOTO 3aKOHOJABIA, HE Oyaydnm (opManabHO IHKOPIIOPOBAHUM
JIO CHCTEMH JDKEpeI KpUMIHAIBHOTO 1paBa Y KpaiHu.

[MincymoByroun, konuenuisi «beyond codification» mnporonye po3ris-
JaTH YKpalHChbKe KpHMiHalbHE MNpaBo HE SK 3aMKHEHY KOAU(IKOBaHY
CHUCTEMy, a sK BIIKPHUTY apXiTeKTypy, B sKii Hekoau(ikoBaHI Kepena
BIAIrPalOTh POJIb CTPYKTYPHUX OOMENKEHb JACPKaBHOI KapabHOI BIIaIH.

Hocnimxenns izeomorivanx BuMipiB MKC [1] minTBepmkye: TroanHO-
HEHTPHU3M 5K (yHIaMEHTANbHA I[IHHICTh, IPHHIIAI B3a€MOOMOBHIOBAHOCTI,
MTOTOJIAHHS HOPMATHBHUX BaKyyMiB 1 pO3IIMPEHHS MapaIurMH BiAIIOBiTaIb-
HOCTI € THMH OCSIMH, HAaBKOJIO SIKHX Ma€ po30yIOBYBaTHCS 1 HalliOHAJbHA
KpUMiHAJILHO-TIPaBOBA CHCTEMa B YMOBaX €BpOIHTErparii Ta IMOCTBOEHHOT
PEKOHCTPYKIIII.

[HCTHTYLIfiHE BU3HAHHSA Ta METOAOJIOTIYHE OCMHCIECHHS HeKoaudi-
KOBaHHUX JKepell € MepeyMOBOI0 TOT0, 100 KpUMiHAJIbHE MpaBo YKpaiHu
3aJIMIIATIOCS IPaBOM 3aXHCTy CBOOOIM, a HE MPaBOM YIPABIIHHS CTPAXOM,
1 BIITIOBIAaI0 MXKHAPOIHAM Ta €BPOTIEUCHKAM CTaHAAPTaM.
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IMIPABA 1 CBOBOAU V. HAIIIOHAJIBHA BE3IIEKA:
BAKJINBICTDb YPAXYBAHHSA KOHTEKCTY

®Dyeii Tersina IBaniBHa
KaHouoam 1opuoudHux Hayx,

HA4anvbHUK 8I00LY HAYKOBUX O0CTIONCEHb NPODIeM CyOOUUHCMBA
ma HAYK0B8O-MemoOUdH020 3a0e3neuents cy0diecbKoi ocgimu
Hayionanvna wixona cyodie Yxpainu
m. Kuis, Yxpaina

Tlonosa €CILI Marriac [Nitomap, Buctynaroun y Bepxosaomy Cyni mig
gac BigkpuTTs MixHapomaHoi koH(pepeHnii «Hamionamsri cyau ta €CILI:
POJIb KOXKHOT'O, B3aEMO/IisI, liaJior», HaBiB cripaBy «bop3ux nmporu Ykpainim»
SIK TIPUKJIAJ HEOOXiTHOCTI BpaxOBYBAaTH ICTOPUYHMM, COLIadbHUI 1 mOIi-
TUYHUH KOHTEKCT, 30KpeMa MpU BHUPIIIEHHI MPOOJIEMH Cy4acHUX BUKIIMKIB
Jiep>KaBHii Oe3melti, 1110 BUHUKAIOTh YHACHIIZOK BiHChbKOBOrO KOHQIIKTY [1].
Lle He BUIAETHCS BUIIAKOBICTIO, 1 HE CHPUIMAETHCS — 3 OTJISLYy Ha yXBalIy
€CIUI mono uenpuiiHsTHOCTI 3asBu Ne 11575/24 [2] — sk «xoMILTIMEHT
nepxasi. HaBmaku, cripaBa «bop3ux mpotu YkpaiHn» 3aciIyroBye peTeib-
HOTO aHalli3y MepeyciM 3aB/sIKH IPyHTOBHOCTI MOTHBYBaHHS Cyy.

3asBHUK CKap)KMBCA Ha Te, IO 3aKOHOJaBYa 3a00poHa Ha IyOuivHe
HOCIHHS T€OPTIIBCHKOI CTPIUKM € BTPY4YaHHSIM B HOro cBOOOIY BUpPaKCHHS
mornAniB, rapaHtoBaHy cr. 10 KoHBeHmii mpo 3axucT mpaB IIOIMHA
i OCHOBOIIOJIOXKHUX cB0OOA (nani — KoHBeHIlis), TpaBo Ha MoBary /0 MpH-
BaTHOrO *)UTTA (cT. 8§ KoHBeH1ii), a Takox (y noeananti 3i cr. 14 Konenuii
ta cT. 1 [IpoTokony Ne 12 no KonBeHlii) € AUCKPUMIHAIIIHOIO 32 03HAKOIO
STHIYHOTO TOXOKEeHHs [2, . 34].

Po3risnaroun 3acTOCYyBaHHS CBOIX yCTaleHUX NpHHIMIIIB 3a cT. 10 KoH-
BeHIIi1 10 oOcTaBuH 1i€ei cnpasu, €CILJ minkpecnus, mo-nepiie, CBOE 0Co0-
JIMBE CTaBJICHHS IO TATaps TOTaliTapHOI (KOMYHICTHYHOI Ta HAIHMCTCHKOT)
CHaJIINHY, Ky NEPeXWIN NEeBHI Jep)KaBy, Ta HaBiB HU3KY CIIPaB, y SIKHX
BiH BXE pO3IJLAaB 3aXOJH, CIPSIMOBAHI Ha JUCTAHIIIOBAaHHS BiA i€l
CITaNIMHK, BKIIIOYAKOYM 3a00pOHY TIEBHHX CHMBOJIB, sk-oT Zhablyanov v.
Bulgaria (zasBa Ne 36658/18) ta Nix v. Germany (yxs.) (3asBa Ne 35285/16).
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Mono reopriiBepkoi crpiukn, €CIIJI Big3HaumB sk i OOBry icropito
[2, m. 49], Tak i BIi3HABaHICTh Ta CUMBOJII3M Y CYYacCHIH JepKaBi-arpecopili:

«50. HaiironosHiue, oJHaK, O4€BUAHO, 110 TPAAWIIsI HOCIHHS T'eOpriiB-
CBKOI CcTpiukm Oyia yBi4HEHa B cydacHii Pocii, i BOHa cTana BHi3HaBaHUM
1 CHIIbHUM CHMBOJIOM HE CTLIBKH ITOB’S3aHUM 3 J[pyToOl0 CBITOBOIO BilfHOIO
1 PagsHCHKOIO apMi€l0, CKITBKM TOB’S3aHUM 3 CIPHUHATOI0 POCIHCHKOIO
BIICEKOBOIO J00JIECTIO 1 Haxaep)kaBoro. Y mpomy KoHTekcTi Cyn 3BepTae
yBary Ha eJIEeMEHTH, SKi CBiT4aTh MpO Te, MI0 TEOpriiBChbKa CTpiuka
BUKOPHCTOBYBAJIaCsl K pO3Mi3HABANBHUNA 3HAK i dYac OOHOBHX i
y cxigHuX perioHax Ykpainu, moumnatoun 3 2014 poxy. Hampukian,
Ha BUKOPHCTAaHHS CTPIYKH CHJIAMH, IO IIPOTHCTOSATH Ypsmy YKpaiHu
B Jlomenpkii Ta JlyraHcekii o00nacTAX, MOCWIANUCA MIDKHAPOAHI
cnocrepirayi (guB. myHKT 33 Bume). [licns BroprHeHHS B YKpaiHy
B motoMy 2022 poky TreopriiBCcbka CTpiuka TaKOX CTajla IOIIMPEHUM
CHUMBOJIOM, SIKUA BHKOPHCTOBYIOTH POCIHCBKiI BiiicbkoBi. BomHowac s
OaraTpox Jozeii, 0COONMMBO MOCTPaXKJATNX, BOHA CTajla CHMBOJIOM CTPaXK-
JIaHb, SKi COPUYUHIIIA POCIICEKA arpecis.

51. 3 ormamy Ha 1e, TeopriiBChka CTpiYKa € CHIBHUM CHMBOJIOM, IO
ACOLIIOETRCS 3 arpecopoM, i BBEACHHS 3a00pOHU Ha ii HOCIHHSI Ma€ YiTKy
MPUB’SA3KY NI0 ApaMaTHYHUX TOiH, 0 BIUIMBAIOTH Ha KpaiHy. He mokHa
CKa3aTy, 110 3 IUTMHOM Yacy BOHA CTajia 3aifBOI0 UM HEIOPEHHOM. [...]» [2,
m 52; 3, c. 121].

Binrak, sBucroBok €CIIJI, mo «Cyn He Ma€ MmiaCTaB CTABUTH il CyMHIB
BO)XJIMBICTh Ta MIUPICTh 3YCHJIb YKPAaiHCHKOTO ypsiy OO BHPIIIEHHS
npoOieMH CydyacHHUX BHUKIWKIB JEp)KaBHIM  Oe3reni, CHpUYMHEHHX
BIICRKOBUM KOHGIIKTOMY [2, 1. 52; 3, c.121] He nwuiie miaTBEPIKYE
BIZMOBIHICTE Jif YKpaiHu SK Aep’kaBH-BIANIOBIJAYKM y LM cripaBi BUMO31
«HEOOXITHOCTI B JIEMOKPAaTHYHOMY CYCIIJIBCTBI», 30KpeMa, «HarajbHii
CYCHiIBHIN MOTpeOi» sK ii ckIamoBii, ane i y3romKyeTbes 3 MONEPETHBOI0
npakrukoro €CIL.

CrocoBno ct. 8 Konenmii, €CIIJI 3ayBaxxus, o y Iii crpasi 3asBHUK
He JIOBIB, 1[0 OCKap)KyBaHa 3a00pOHa 3aBjiayia HOMY IYHIEBHHX CTPaXKIaHb
YM IHIIUM YMHOM BIUIMHYJIa Ha cdepy HOro MPUBATHOIO >KUTTS TaKUM
YMHOM, M0 CTAHOBWJA «BTPYYaHHS» y po3yminHi cT.8 KouBeHuii.
Moro 3asBH 3 1HOrO MPUBOAY JOCHTH JAKOHiuHi, M03GaBieHi Aeraneii
1 0OMEKYIOThCS JIMIIE TUM, 110 3200pOHA Ha HOCIHHS Te€OpriiBCHKOT CTPIUKU
HE JO03BOJIMJAa HOMY IMOKa3aTd, IO BiH HAJICXKUTh 1O CiM’iI BIHCHKOBO-
ciyx00BUiB [2, m. 58]. TakuM YHHOM, LS CIIpaBa € BAKIUBOIO 3 TOUKH 30Dy
okpecneHHst cdepu nii cr. 8 KonBeHMii, amke X04Y MHOHSATTS «IIpUBaTHE
JKUTTS» € JIOBOJII IIMPOKMM 1 HE Ma€ BHYEPITHOIO BHU3HAYECHHS, SK BiJIOMO,
«3aCTOCOBHICTB CTaTTi § BU3HAYAJIACh Yy JESKMX KOHTEKCTaX 3a JOMOMOTOI0
TECTY Ha cepho3HicTs» [4, c. 28, m. 93], i muTanHs 3a cT. 8§ KoHBeHTIi1 MOXe
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BUHHMKHYTH, «SKIIO OCKap)KyBaHHH 3axig Mae abo MO)ke MaTH Cepio3Hi
HETaTUBHI HACNIJKH JUIS MPUBATHOTO XHUTTS ocobw» [5, m. 107]. Oxnax
piBeHb cepio3HOCTI, MNOB’s3aHWI i3 3a00pOHOI0 MYOJIYHOTO HOCIHHSA
TEOPTiiBCHKOT CTPIUKH, Ta HE3PYYHOCTi, SKHX MiIr 3a3HATH 3asiBHUK,
HE € TIOCTaTHIMH, 100 IMOCTAJIO MATaHHSA 3a cTaTTero 8 Konsenii [2, m. 59].

Takox €CIIJI BH3HaB SIBHO HEOOIPYHTOBAHOIO i YacTHHY 3asBH, SKa
CTOCyBaJIacsi CKapr Ha TUCKPHUMIHAINIO 32 03HAKOIO €THIYHOTO TTOXO/IKEHHS.
Cyx [OifimoB BHWCHOBKY, IIO OCKIIBKH 3a00pOHa HOCIHHS TEOPTiiBCHKOI
CTPIYKH CTOCYETBCA BCiX OCi0, SKi MPOXKHUBAIOTH B YKpaiHi, HE3aJEKHO Bif
iXHPOTO TPOMAJSHCTBA YW ETHIYHOI'O MOXO/KEHHS, TO 3asBHUK HE Mae
MiJICTaB CTBEp/KYBaTH, IO BiH 3a3HaB OyJlb-IKOTO OCOOJIHMBOrO IOBOJ-
JKCHHS, BIIMIHHOTO BiJ{l TOTO, IO 3aCTOCOBYIOTHCSA 1O Oy/b-sIKOi iHIIOL
ocobu.

IeopriiBchka cTpiuka — HE €MHUN CUMBOJI, TIOB'SI3aHUHN 3 TOTATITAPHUM
MUHYTUM. [0 TIpHKIamgy, «pa3oBa TpOIIOBa JOINOMOTa a0 5 TpaBHSA
BeTepaHaM BilfHWY», 3ampoBajpkeHa B 1998 pomi 3 iHINIaTHBH JemyTaTiB-
komyHicTiB 3akoHoM Ne 367-XIV [6], sk cBim4aTh CTEHOTpaMH IJICHAPHUX
3acimanp BepxoBHoi Pamm VYkpainm momo il mpudHATTS, Mama diTKe
iIe0IOTiYHEe Ta CHMBOJIIYHE 3HAUEHHS: IepIla 3acTyIHUII MiHICTpa Iparli
Ta COWiaJbHOI TONITHKH YKpaiHW, slKa 3BepTaja yBary JIelyTaTiB
Ha BIJICYTHICTh KOIUTIB /I (DiHAHCYBaHHS TaKOi 3aKOHOJABUOI iHIIIaTHBH,
BOJTHOYAC HATOJIONIyBaja, 10 «HI B KOTO HEMa€e CYMHIBIB I[0JI0 MOpPaJIbHOT
uinn  1iei mompaBku» [7]. Tomy 3amina 3akonom Ne 2983-1X [8]
uiei gomomoru Ha rpomoBy Bumary no Jus Hesanexnocrti Ykpainu
yJacHHKaM OOWOBMX Jiif Mana He MeTI He JIMIIe BIIAHYBAaHHS MYXXHOCTI
Ta repoisMy 3aXMCHHKIB HE3aJIe)KHOCTI 1 TepUTOpiaibHOI IilicHOCTI YKpai-
HH, CIIPUSIHHS TTO/IANIBIIOMY 3MIIHEHHIO TTaTPIOTUYHOTO AYXY y CYCHUIBCTBI,
a W TakoX 3aCy/DKCHHS KOMYHICTHYHOTO Ta HAaIliOHAI-COIaiCTUIHOTO
(HaIMCTCHKOT0) TOTATITAPHUX PEKUMIB (T1. 1 mosicHIOBasIbHOT 3aruckn) [9].

Binrak, cmpaBa «bop3mx mporn VYkpaiHW» € HAOYHHM TIPHKIAIOM,
0 He KOKHa 3a00pOHa € BTpyYaHHSM y TIpaBa i OCHOBOIIOIOKHI cBOOOAH,
i THM Tade — MOPYIIEHHSM KOHBEHLIMHMX CcTaHaapTiB. Mexi Mix
OCHOBOITOJIOKHMMHU IIpaBaMu 1 CBOOOJAaMH, 3 OJHOTO OOKy, Ta «HEOOXim-
HICTIO B IEMOKPATUYHOMY CYCIHUIBCTBI» iX OOMEXEHHS, 3 1HIIOro, € JOBOJI
yiTkuMH. Binrak, nepekian ykpaiHcekoro MoBoro yxBanu E€CIIJI mpo
HEMPUIHATHICTS 3asBu bop3ux [3, c. 110-122] cnpustume 11 mmumpiioMmy
3aCTOCYBAHHIO, YPaXOBYIOUH aKTyaJbHICTh MUTAHHS HAI[IOHAIBHOT Oe3MeKu
B YMOBaXxX TPHBAIOYOI'0 3aXHCTY JiepKaBH BiJ 30poifHoi arpecii.
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OUO®POBI MEXAHI3MU ITYBJIIYHOI'O YIIPABJIIHHA
TA ITIPABO HA IPUBATHICTbD
B YMOBAX BO€HHUX BUKJIUKIB

Yanadiesa Mapisim P3aiBna
KaHOuoam 1opuOUdHUX HAyK, HAYKO8ULl CRiBPODIMHUK CeKmopy
MYHIYURATBHO20 NPABA MA MiCYe8020 camo8pa0y8aHHs
Hayxoso-0ocnionuii incmumym OepoicasHo2o 6y0isHUuymea ma Micyeo2o
camospsioyeanns Hayionanvnoi akademii npasosux nayk Yrpainu
M. Xapkis, Yxpaina

CyyacHui pO3BUTOK YKpaiHCBKOI JepKaBH XapaKTepPH3YEThCsS MacITad-
HUMH TpaHCHOPMAIHHUME TPOIECaMH, ITOB’SI3aHAMHU 3 NH(POBI3AIi€I0
myONMiYHOTO YIpPaBIiHHA, peOPMYBAHHSAM CHCTEMH IIyOIIIYHOTO aaMiHi-
CTPYBaHHS, aJanTalli€l0 HAl[iOHATFHOTO 3aKOHOJABCTBA JIO €BPONEHCHKUX
CTaHJApPTIB Ta HEOOXigHICTIO 3abe3nedeHHs (HYHKIIIOHYBAaHHS IEP>KaBHOTO
MeXaHI3My B YMOBaX BO€HHOTO CTaHy. [loBHOMacmTabHa 30poiiHa arpecis
pociticekoi Qenepartii mpotn YKpaiHH CyTTEBO BIUIMHYyJAa Ha Bci chepu
CYCHIJIBHOTO KUTTS, 3yMOBHUBIIN MOTPEOy y IIBHIKOMY NPHUAHSITTI yrpas-
JIHCBHKHX PIllICHb, MOJCPHI3AIllT MEXaHI3MIB B3a€MOIIi ACP)KaBU 1 TPOMAJISH,
a TaKoX BIPOBADKCHHI HOBITHIX LU(PPOBUX TEXHOJOTIH Yy JisUTBHICTH
OpraHiB MyOJIIYHOT BIIAJIH.

Y cyyacHmx ymoBax ImdpoBizaiis MyOJiYHOrO YIPABIIHHSA CTaja
He JIMIIE eIeMEHTOM MOJICpHi3alil epkaBu, a i BaKIMBUM IHCTPYMEHTOM
3abe3nedeHHs ii cTifkocTi, 6e3nepepBHOCTI (YHKIIOHYBaHHS Ta 3/1aTHOCTI
OTIEpaTHBHO pearyBaTd Ha Kpu3oBi BUKIMKU. Came mugpoBi TEXHOJIOTIi
JIO3BOJIMII YKpaiHi 3a0€3Me4nTH JOCTYN TPOMAISH 10 aJAMIHICTPAaTHBHUX
i COIiaJIbHUX TOCIYT HaBiTh B yMOBaX aKTHBHHUX OOWOBHX Jil, MacOBOTO
BHYTPIIIHBOTO TIEPEMIIIICHHS HACEeNICHHS, pPyHHYBaHHA 1H(QpacCTpyKTypu
Ta 3HAYHOTO HABAHTAXKCHHS Ha OpPraHU JEpXKaBHOI BJIaJM H MICIIEBOTO
CaMOBpSITyBaHHS.

BripoBapkeHHsT €l1EKTPOHHOTO YpsiTyBaHHS, aBTOMAaTH30BaHHUX JIEPKaB-
HUX PEECTPIB, CUCTEM €JEKTPOHHOI ifeHTH(IKalil 0coOu, eNeKTPOHHOTO
JIOKYMEHTO00Iry, nu(pPOBUX aaMIHICTPATUBHUX Ta COI[AIbHUX CEpPBiCiB
CTaJO BAXJIMBUM €TallOM PO3BUTKY CY4YaCHOTO MyOJIYHOIrO YHpaBIIiHHS.
OcobnuBYy posb y [BOMY TIpoleci BifirpaioTb H¢ppoBi mIardopmu,
SKi 3a0e3MevyIoTh ONEpaTHBHICTh KOMYHIKALIl MK JepXaBoo Ta rpoma-
JITHaMH, CIIPOLIYIOTh IPOLEIYPH OTPUMAaHHS ITyONiYHNX ITOCIYT, CHPHUSIOTH
MiABUINEHHIO TPO30POCTi MiSUIBHOCTI OpTraHiB BIaAd Ta (OPMYIOTh HOBI
MeXaHI3MH pealizamii IpaB JIOIUHH.
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BonmHowac po3BuTOK IMG(POBOro IMyOJIIYHOrO YHpaBIIHHS CYHNpPOBOJ-
JKYETHCSI BHHUKHEHHSIM HOBHX IPaBOBUX BHKJIMKIB, ITOB’s3aHHX i3 HEOOXia-
HICTIO 3a0€311eUeHHs HaJIeKHOT'O PIBHS 3aXUCTY IIPaB JIIOJMHU B IU(PPOBOMY
cepenoButi. OqHUM 13 HAHOUTBII YYTIMBUX aCIIEKTiB TUPPOBi3allii € Ipoo-
neMa 3a0e3NeyeHHs IipaBa Ha IPUBATHICTh TA 3aXHCTY NMEPCOHANBHUX TaHHX
rpoMajgsiH. Y Cyd4acHHX yMOBaxX Jep)KaBa HAaKONUYye 3Ha4YHI MacHBH
iH(popMarii mpo ocoly, BKIIOYAIOYH MEPCOHANBHI, 010METpUYHI, COLiaNbHI,
MeanyHi Ta iHOI KoHGiAeHmiiHI nami. Taka KoHIeHTparis iHpopmarii
CTBOPIOE SIK HOBI MOJJIMBOCTI JJIsi €(pEeKTUBHOTO MyOIiYHOTO YIpPaBIiHHSA,
TakK 1 CyTTEBI PU3UKH MOPYIIEHHS IpaBa JIIOAWHYU Ha IPUBATHICTb.

Oco0a1BOT aKTyaJIbHOCTI 3a3HaueHa MpodiieMa HaOyBae B yMOBaxX BOEH-
HOTO CTaHy, KOJIM IIUTaHHS HalllOHAIBHOI Oe3MeKkn 00’ €KTHBHO TOTPeOYIOTh
MOCHJICHHS! KOHTPOJIBHUX (YHKIIH Jep>kaBd, MOHITOPUHTY iHpOpMaIiifHOTO
MIPOCTOPY, YAOCKOHAJIEHHs cHcTeM IH(poBoi ineHTHdiKawil Ta KOOpIUHAIIT
ISUTBHOCTI JIep’KaBHUX OpraHiB. 3a TaKWMX yMOB BHHHKA€ HEOOXiTHICTH
BU3HAYCHHS MEX JOIYCTUMOrO BTPYYaHHS Jep)KaBU y chepy NPUBATHOTO
KUTTA 0coOHM, a TaKoX 3a0e3medueHHs OajaHCcy MK morpebamm Oes3meku
JepKaBU Ta FapaHTiAMK (yHIAMEHTAIBHHUX IPaB JIIOANHH.

[IpaBo Ha MPHUBATHICTH € OJHUM i3 KITIOUOBHX E€JIEMEHTIB CUCTEMH IIpaB
JMIOAWHU Ta JEMOKPATHYHOTO IMpaBOMopsaKy. Biamosimao mo cr. 32 Kon-
cTuTylil YKpaiHU HIXTO HE MOXKE 3a3HaBaTH BTPYyYaHHsS B OCOOKCTE 1 CiMei-
HE JKUTTS, KpiM BHIAAKiB, mepemdaucHux Koucrturymiero Ykpainu [1].
KoHcTutywiiiHi rapaHTii mpaBa Ha NPUBATHICTh TAaKOX IepeadadatoTh 3a00-
pOHY 30upaHHs, 30epiraHHs, BUKOPUCTAHHS Ta MONIMPCHHS KOHQIICHIIHHOT
iHpopMmarii npo ocoOy 0Oe3 il 3rojau, 3a BHHSATKOM BHIIQJIKIB, BU3HAUEHHX
3aKOHOM 1 JIMIIIE B iHTEpecax HalliOHAIBHOI Oe3MeKH, EKOHOMIYHOTO 0OpO-
OyTy Ta mpas JIIOJWHHU.

[Monoxenus Koncturymii YKpaiHu y3roJUKYIOTBCS 3 MIXHAPOIHHMH
CTaHAapTaMH y cdepi 3aXHCTy ITpaB JIIOAWHH, 30KpeMa i3 MOJI0KESHHIMHU
KonBeHmii mpo 3axuCT mpaB IIOAWHA 1 OCHOBOMOJOXXHHX CBOOOI,
BIATIOBIHO 10 SIKOT KOKEH Ma€ IPaBO Ha MOBary J0 CBOTO HPHUBATHOI'O
1 CIMEHHOTO KHTTS, KUTJA Ta KOPECIOH AeHIIIT. BogHoYac HaBITh B yMOBax
HaJ3BUYaliHUX a00 BOEHHUX OOCTaBUH Oy/b-fKEe BTPYYaHHS JEp>KaBH
y cdepy NpUBAaTHOCTI MOBUHHO BiJIIOBIIaTH MPHUHIMIIAM 3aKOHHOCTI, HE00-
X1JTHOCTI, MMPOTNIOPLIITHOCTI Ta 00T PYHTOBAHOCTI.

VY koHTekcTi udpoBizallii myOIiYHOro yIpaBIiHHSI 0COOIMBOrO 3HAYCH-
Hsl HaOyBalOTh MHUTAHHS [IPABOBOTO PEryJIIOBaHHS BUKOPHCTAHHS €JIEKTPOH-
HUX peecTpiB, oOMiHy iH(pOpMAIi€l0 MK OpraHamMH JAEpXKaBHOI BIAJH,
(yHKIIOHYBaHHSI CHCTEM EJIEKTPOHHOI ileHTHdiKalii Ta 3aXHUCTy Iepco-
HaJIbHUX JaHUX. AKTHBHUH PO3BHTOK IU(POBUX CEPBICIB MOTpedye
HAJIGKHOTO HOPMATHBHOTO 3a0€3MedYeHHs MeXaHi3MIiB KiOepOe3mekn Ta
3axucTy iH(popMarii, OCKITPKA B yMOBaX BIiHU JepaBHi iH(popMamiiHi
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CHUCTEMH CTalOTh OO0’€KTOM TOCTIHHMX KibepaTak Ta iH(OpMAIiifHOTO
BIUIUBY 3 OOKY JlepKaBU-arpecopa.

OnHUM 13 KIIIOYOBUX BUKJIMKIB Cy4acHOT'O €TaIly PO3BUTKY LU(PPOBOroO
BpsIyBaHHA € 3a0e3MeUeHHs TOBIpH TPOMAIsH 0 NU(POBUX IHCTPYMEHTIB
nepxkaBu. EdexkTuBHICTE mH(POBUX CEepBICIB Oe3MOCEPEIHBO 3aJCKUTH Bij
PIBHS BIIEBHEHOCTI CYCIIIbCTBA y 3aXHUIIEHOCTI MEPCOHATIBHUX JAHHX,
MPO30POCTi MEXaHi3MIiB iX BHUKOPHUCTAHHS Ta HASBHOCTI MI€BUX TapaHTIH
HEIOMYIIeHHS 3JI0BXKMBaHb 3 OOKy Aep:kaBu 4m Tperix oci6. Came Tomy
PO3BHUTOK H(POBOTO IMTyOITITHOTO YIPABITIHHS TOBHHEH CYIIPOBOKYBATHCA
dhopMyBaHHAM €(PEKTHBHOI CHCTEMH IIPABOBOIO KOHTPOJIIO 33 0OPOOKOIO
iHpopmarrii Ta 3a0e3neueHHsIM NU(POBUX MPAB JIFOTUHH.

Oco0xmBoi yBarn notpeOye anganTaiisi yKpaiHCHbKOTO 3aKOHO/IaBCTBa JI0
€BPOIEHCHKNX CTaHIAPTIB 3aXHCTY IEPCOHAIBHUX IaHUX Y KOHTEKCTI
eBporeiicbkoi iHTerpanii Ykpainu. BaxnuBum opieHTHpoM y 1il cdepi €
3aranpHui persamenT €Bporeiicskoro Coro3y mpo 3axuct ganux (GDPR),
KA BU3HAYA€ CydYacHI MPHUHIUIH OOpOOKHM TepCOHANBHOI iH(popMarii,
30KpeMa TPUHIMIIN MPO30POCTi, MiHIMi3amii AaHWX, IIEOBOTO BHKOPHC-
TaHHA iHpOpMamii Ta BIAMOBIAATBHOCTI Cy0’ €KTiB, IO 3MIACHIOIOTH ii
00poOky [2]. ImMmmemeHTarlisi €BpONEHCHKUX CTAaHAAPTIB y HaIliOHAIbHE
3aKOHOJABCTBO € HEOOXiTHOIO YMOBOIO (hopMyBaHHS e(peKTHBHOI Ta JIFOAM-
HOLICHTPUYHOI CHCTEMH LU(POBOTO BPsIyBaHHs B YKpaiHi.

Kpim Toro, mmdpogizaiis myOIiqYHOTO YIpPaBIiHHS B YMOBaxX BiifHH
aKkTyaji3ye OUTaHHS MU(POBOI HEPIBHOCTI Ta JOCTYIHOCTI €ICKTPOHHHX
CEepBICIB I PI3HUX KATEropiil HaceJICHHsA. 3HaYyHAa YaCTHHA TPOMAJISH,
0c00JIMBO 0COOM MOXMJIOTO BiKy, BHYTPIIIHBO MEPEMillieHi 0COOH, MEIIKaHII
CITBCHKHMX TEPUTOPIM Ta PETIOHIB, MO0 MOCTPAXKIAIA BHACTIIOK OOMOBUX
Iifi, MOKYyTb CTHKATHCS 13 TPYJHOIIAMHU Y JOCTYIi 1O IUQPOBHUX aaMiHi-
CTPaTUBHUX Ta COLIAIBHUX MOCHYT. 32 TaKUX yYMOB Ba)KIIMBOTO 3HAYECHHS
HaOyBae 3abe3nedeHHs IM(POBOI 1HKIIO3i], PO3BUTOK LU(POBOI rpamoT-
HOCTI HACeJCHHS Ta CTBOPEHHS aJbTCPHATUBHUX MEXaHI3MIiB HOCTYIY
IO TTyOIYHAUX TTOCITYT.

Takum uuHOM, UKMGPOBI MEXaHI3MU MyOJIYHOTO YNPABIIHHS € BaXKJIH-
BHUM IHCTPYMEHTOM 3a0e3neueHHs e()eKTUBHOCTI (YHKIIIOHYBaHHS JACPiKaBU
B YMOBaX BOEHHHMX BHUKIIMKIB Ta TMICISBOEHHOTO BIJHOBICHHS YKpaiHH.
BonmHowac iX pO3BMTOK MOBMHEH 3JiMICHIOBATHCS Ha OCHOBI IPHHIIMIIIB
BEPXOBEHCTBA IPaBa, JIIOJMHOLEHTPU3MY, MPOMOPIIHHOCTI Ta HAJIEKHOTO
3axuCTy (DyHIAMEHTaIbHUX MpPaB JOAUHHU. 3a0e3reucHHs OalaHCy MiK
norpedamMy HalllOHAJLHOI OE3NEeKH Ta rapaHTisIMM IpaBa Ha NPHUBATHICTh
€ OIHHMM i3 KIIOYOBHMX 3aBIaHb Cy4YacHOi NpaBOBOi IOJITHKH YKpaiHu
Ta HEOOXIHOIO IepeayMOBOI0 (OPMYBaHHS JEMOKDPATHYHOi, MPaBOBOi
Ta IQpPOBOI TepKaBH.
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[Ipobrmema 3axucTy cOWiadbHHUX IPaB y OUTBIIOCTI CyYacHHX JepiKaB
TICHO TIOB’si3aHa 3 MUTAHHAM O0CSATY CYZOBOTO 3aXHCTY COIIaJIbHHUX IIPaB,
IO BUKIHMKAE IUCKycii cepen iopucTiB. OCHOBHUMH apryMeHTaMH IIpo-
TUBHHKIB CY/IOBOTO 3aXHCTY COLIAIBHHUX MpPAaB € TBEP/PKEHHs, IO LS rpymna
npaB HE MOXe MUIAratd Oe3nocepeiHbOMy CyJOBOMY 3axXHCTy Ta
JIEp)KaBHOMY 3a0€3MCUYCHHI0, a TaKOX PO3I[HIOBAHHSA iX SK IMOJITHYHUX
00OBSI3KIB JIep)KaBH, 110 HE BTUJICHI Y KOHKPETHHX IIPaBOBIIHOCHHAX, SIKi
3axumaTbes cynoM [1, c. 13]. HaromicTh iHII BYeHi BKa3ylOTh Ha Taki
nepeBars CyZOBOTO 3axHCTy COIaJbHUX IpaB B YMOBaxX JEMOKpATil:
3MATHICTh CYyXiB JIONIOMAaraTH CYCIUIBCTBY IEPEA 3arpo30i0 MOpPYIIEHHS
3 OOKy iHO3eMHHX CyO'€KTiB, a TaKOX 3[aTHICTh CY[IIB JOIOMAaratu
MiJ Yac MOMOJaHHA OJOKYBaIFHUX Ta IHCTUTYIIHHUX IOMHIIOK B MEXax
MOJIITHYHOTO TIPOIECY, $KI MIKOASTh BHUKOHAHHIO pIIEHHA OiJbIIOCTI
[2, c. 121].

PazoM 3 1MM, BCTaHOBJICHHS CYJOBOTO 3aXHCTy COIL[aJbHUX IpaB
HE € YHIBEepCaJbHUM pIIICHHSM, OCKUIBKH HE MOXKE BUPIIIUTH HpOOJIeMy
ehexTUBHOTO 3abe3mneucHHs corianbHux mnpaB. Hanpuxiam, I'. JIro060e-
Bonbsdd, BkazyBaB Ha Taki 0OMEXEHHS CYZI0BOTO 3aXHCTy COL[iaJIbHUX MPaB:
3JI@KHICTh  Bil (akTUYHOI EKOHOMIYHOT  MOXXJIMBOCTI  JEpiKaBH,
HEOOXIHICTh JiSITM BUKIIOYHO B MeEXaX KOHKPETHOTO 3BEPHEHHS 3TiJHO
31 BCTaHOBJICHOIO MPOLEAYpPOIO, KOMIICTEHIS CyIAl NpH BHKOHAHHI
piwenns [3, c. 97].

[IpaBoBa cuctemMa YTOpPIIMHM € JOCHTH CBOEPIIHOIO 3 TOYKH 30pYy
BU3HAYCHHS Ta MeEXaHI3MIB 3axXHCTy COIaJbHUX TMpaB. Tak, TEKCT
OcHoBHOrO 3akoHy, mpuitHsatoro y 2011 pormi, He BH3Ha4Yae mpaBa Ha
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couianpHe 3a0e3nedeHHs. HaToMicTh mporojomryeTsbes ifes, IO JepikaBa
«TIparHyTUMe 3a0e3MEeUYNTH COLIabHUI 3aXUCT YCIM CBOIM TpOMajsHam»
[4, c. 187]. Takum unHOM, B YTOPILIMHI HA KOHCTUTYLIHHOMY piBHI HE OYyJIO
3a(pikcoBaHO X04a O 3arajdbHUAX PUC MPABOBHX MEXaHI3MIB 3a0e3IeUcHHS
Ta 3aXUCTy COMiANBHUX TpaB. L1 3MiHa 3MEHIIMIIa MOKJIMBOCTI IIOCHITATHCS
Ha Taki TOJOXCHHS ITJ] Yac CYIOBUX PO3TIBIIIB, OCKUIBKH COIiaJbHEe
3a0e3medeHHs Oinpmie HEe (QOPMYIIOEThCA K (DyHIAMEHTANbHE IIPaBo,
IO TiUIsTae CyI0BOMY 3aXHCTy [5, c. 95].

Bracniok 3akoHOJaBUMX 3MiH MOBHOBakeHHS KoHCTHTYyHiHHOTO Ccymy
YropiuHY 11010 neperisiay pedopM Oyiin 0OMEeKESHHUMHU, TOMY IS 3aXUCTY
MOPYIIEHUX COLIANBHUX TpPaB Yropli Maid 3BEPTATHCS IO MIXHapOIHHX
yCTaHOB, 30KpeMa W m0 €spormeiickkoro Cynay 3 mpaB JIOauHH (ami —
€CILT), xo4a Takuii MEXaHi3M TEK HE MOXKHA BBAXKATH 1I€aTbHUM.

30KkpeMa, uepe3 BiJICYTHICTh Y €BPONENUCHKIH KOHBEHIT 3 TIpaB JIIOJMHU
COIlaIBHUX TIpaB iX 3aXHCT MOXKE 3IHCHIOBATHCS OIIOCEPEIKOBAHO
yepe3 Taki ii momoxenHs, sk crarrs 8§ (IIpaBo Ha moBary A0 NPHUBaTHOTO
i ciMeifHOTO XHUTTA), cTaTTs 14 (3abopoHa AuckpuMiHalii) Ta crarts 1 [Ipo-
tokoiy Ne 1 (3axuct mpasa BiacHocTi) [6].

puxnagamu pimens €CILI, ski cTOCYIOThCS BKa3iBOK Ha HEOOXiTHICTh
3ax¥CTy COLiaJbHUX IIPaB MOKHA HA3BATH TaKi PilICHHS:

1) mon0 mpaBa Ha corianbHe 3abesneucHHs: y cmpasi «bemane Hamp
npotu Yropuany (pimenss Bix 13 rpyaus 2016 poky) €CIJI BcranoBuB,
[0 TPHUIMHEHHS MEHCIl MO iHBaIiAHOCTI 3asABHUII Yepe3 3MiHH B METO-
JIOJIOTIi OLIIHKM Ta BCTAHOBJICHHSI OUIBII CyBOPUX KPHUTEPIiB Uil OTPUMaHHS
npaBa Ha Taky BHMIUIATy 3rigHo i3 3akoHoM 2011 poky, 0e3 HayeXHOro
nepexijHoro nepioay abo BpaxyBaHHs ii HaOyTHX NpaB, MOPYNIWIO 1 IPaBo
Ha BOJIOAIHHS CBOiM MaitHOM (ctatTs 1 [Iporokomy Ne 1) [7];

2) momo mpaBa Ha OXOPOHY 3JI0pPOB’S: y pimieHHi o crpasi «TepHoB-
cekuii mpotn YropuwHm» Big 14 rpymHs 2010 poky cynq BCTaHOBUB
nmopymieHHs ctarTi § KoHBeHIIiT dyepe3 Te, Mo KOJi3is MPaBOBUX HOPM IIOAO
y4acTi MEIUYHOTO IEePCOHANy IiJ Yac IOMAIIHIX TOJOTiB, oOMexXyBaya
aBTOHOMIO ocoou [8].

3) moo0 mpaBa Ha KWUTIO: pimieHHs y crpaBi «bema Hemer mpotu
Yropuwany Bin 17 rpyasas 2020 poky, B SKOMYy CyJ BH3HEB, IO 3aKOHO-
JIaBUUI MOpATOPiH, SIKUH BiJIKIIagae BUCEJICHHS, MOXE TIEPECIIiyBaTl METY
CYCHIUIBHUX IHTEpECIB, a came, 3aro0iraHHs MacoBii 6e3nomMHocTi [9].

Ha npuknani yropcbkoi mpaBoBOi CHCTEMH JesiKi HayKOBLI HiITBEp.-
JKYIOTh MOJKJIMBICTH CYZIB pearyBaTH Ha COLIaJIbHI IpaBa I'pOMajisiH, aie
3aCTepiraroTh BiJ] CYTTEBOIO OOMEXKEHHS CYHOBOTO PO3IJIILY COLIAIBHHX
IpaB 4epe3 THCK BHKOHABYOI BJIAJM Ta iJEOJIOTIYHO CIPSIMOBaHI KaJIpoBi
npusHadeHHs [2, c. 103]. ¥V 3B’a3Ky 3 muM, iCTOTHOI Barm HaOyBae sIKiCTh
opraHizamii cucTteMu 3a0€3MEUYCHHS 1 3aXWCTy COLIANBHUX TIpaB, IO

130



OXOIUTIOE BIJIOBIHMHA piBEHb KaApoBOro 3a0e3leyeHHS Ha BCiX DIBHSX,
JIOTPUMAaHHS HE3aJeXHOCTI CyJJIiB BiJl BIUINBY OpraHiB BUKOHABYOI BIIAIH
1 HasIBHICTB YiTKHUX MPOLEYP Al peanizallil 3aKoHOIaBYNX IPHITUCIB.

HaBemeni mepegyMoBH CBiguaTh TIPO HEOOXIOHICTH 3amoOiraHHS
B YKpaiHi HeIoJiKaM CHCTEMH 3aXHCTy CONIaNbHUX MpaB, sKi Oymn abo
3IMIMIAIOTECS XapaKTepHUMH Ui YropmuHW. Ha Ham moruwsia, mpiopw-
TETHUMHU 3aX0JaMU JIJIs1 YKPaiHChKOI IPAaBOBOI CUCTEMH, MAlOTh CTaTH:

1. 3abe3medeHHS  MOXIMBOCTI  BUpIMIEHHA  IPOOJIEM  3aXHCTY
comiabHUX MpaB HA HAllOHAJIBHOMY piBHI. Ha BimMmiHy Bixm YropmuHH, B
VYkpaiHi couianbHi npaBa Bu3HayeHi B KoHCTUTYWii 1 MaloTh HaJe)KHUM
YMHOM 3axuIIarucs. BojgHodac, mpakTH4YHa MisUTBHICTh YMOBHOBa)KEHHX
opraHiB B YKpaiHi moTpedye CyTTE€BOrO yAOCKOHajeHHs. 3okpema, M. M.
lymuno 3a pe3yiabTaTOM aHaNi3y CYJOBOi NPAKTUKH COLIaJbHOI HajaTh
KAC BC Ta BII BC crBepmkye mpo CHUCTEMHHI XapakTep NpoOieMu
3aCTOCYBaHHS a00 HE3aCTOCYBaHHS HOPMH IIpaBa YHOBHOBR)XEHHMH
OpraHaMu y CcHoci0, SKHi TOpyIIye MpaBO IUIOT KaTeropii cyO’ €KTiB
MIPaBOBIJHOCHH 13 TeHcilHoro 3abesnedenHs [10, c. 100]. 3a takux ymoB
BOXJIMBUMH  CTalOTh  3a0€3MEYEHHs  €JHOCTI  CyJOBOI  NPAKTUKH
aIMIiHICTPaTUBHHUX CY[AiB Ta HaJEKHOTO DIiBHA KBamidikamii cyqmiB, sKi
PO3TIIAAAIOTH AaHy KaTEropito CIIPasB.

2. CTBOpEHHS Y3rO/DKEHOI CHCTEMH 3aKOHOJABYMX  aKTiB, SKi
crpsiMoBaHi Ha 3a0e3neueHHs peanmizanii 3akpiruieHux y Koncrurymil
VYkpaiHu coLiaJIbHUX TIpaB 13 BPETyJIOBAaHHSAM KPHUTEPIlB BU3HAYCHHS
cy0’exTIB TpaB, IIOBHOBaXEHb OpraHiB BHMKOHAaBYOI BiIagM Ta
BiJINOBIJAJILHOCTI 3a JOTPUMAHHSA HHMH BCTaHOBJICHUX mporenyp. Lle
CTBOPHUTH HaJIE)KHY MaTepiaJbHO-IIPABOBY OCHOBY JJISI ITOJAIIBILIOTO 3aXUCTY
MOPYIICHUX COLIAJIbHUX IpaB 1 HAZAaCTh YiTKI OPIEHTHPH JUISi BUKOHAHHS
CyJaMH cBOiX (pyHKIIiH.

3. IMruremeHTariss TPUHOWIIB PIBHOCTI, HEAWCKPHUMIHAINI, a TaKOX
IpaBa Ha MOBary 0 NMPHBATHOTO 1 CIMEHHOTO XXHTTSA SK OCHOBOIOJIOKHHX
3acal MiSUTBHOCTI JepkaBH y cdepi 3abe3medeHHs COMialbHUX IpaB 3
ypaxyBauusm mnpaktuku €CIIJL. JloTpumanHs 11i€i cTpaTerii I103BOJUTH
MIHIMI3yBaTH KUIBKICTh MOPYIIEHb COLIAJBHUX IpaB Ta BCTAHOBHTH
JIOCTaTHI TapaHTii Iyisi HAOJMOKEHHs [0 CTAaHAaPTiB COLIANBHOI 1 MPaBOBOI
JIepIKaBH.
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MICIHE I POJIb CJIIAYOT'O CYJAI B KPUMIHAJIBHOMY
MPOLIECYAJILHOMY NTPOBA/I)KEHHI YKPATHU

Kosoac Irop BacuiaboBu4
O00KMOp 10pUOUYHUX HAYK, npoghecop,
3a6i0yeay xagheopu nyoniuHo20 npasa PUOULHO20 paKyivmemy,
Yepriseyvkuii Hayionanvruil yHisepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Yxpaina

Kosanabs Mukona BacuibsoBu4
Kanouoam rpuoudHux Hayx, npogecop,
npogecop raghedpu admiHicmpamugHo2o npasd,
npoyecy ma Mumuoi be3nexu,
Hasuanvno-naykoguii incmumym eKoHOMIUHOI Oe3neKku ma MumHoi cnpagu
Heporcasrozo nodamrkosozo ynisepcumemy
M. Ipnine, Vkpaina

Posrmsgyroun mWTaHHA MIOAO MICHA 1 POJI «CHIOIOTO CYAI» SAK
IHCTUTYIIT B IOCYJJOBOMY KPHUMIHAJIBHOMY MpOLIECYabHOMY MPOBAPKEHHI
B YkpaiHi cnijJ, Ha Hally JyMKY, aKIIEHTyBaTH yBary Ha CYTHICTb CaMoOro
TEPMIHY «CTITYMHA Cyms» Ta HOro BHECCHHS Y HAI[lOHAIBHUI MpPaBOBHIA
00xiz. Lleli TepMiH € He 30BCIM ITPUTAMaHHUM HalliOHAIEHOMY TIpaBy.

Sk 3a3HavalOTh JOCIHIAHUKK KPUMIiHAJIBHOI MPOLECYAIbHOT TEMaTHKH
Yy KpUMIiHJILHOMY TIPOLECyaJbHOMY 3aKOHOJIABCTBI €BPOMEHCHKUX JIEPXKaB,
a Takox aepxas CHJI mo pisHOMYy BH3HAYaeThCs Cy0'eKT, SIKMH yITOBHOBA-
JKeHWH 3/1IHCHIOBATH KOHTPOJIbHI (QYHKIIi Ha OCYIOBOMY KPHUMiHAIEHOMY
NIPOBA/PKEHHI. 30KpeMa 3a3Hav4aeThesl, 0 T0caa «CIiA4oro CyAi» iCHye
B KIIK JlaTBii Ta ITamii. ¥ xpumiHaIpHOMY MIpOIIECYaTbHOMY 3aKOHOIAaBCTBI
Opannii (YHKOIOHYIOTH 1 CHg4i CyAmi, a TakoX CyIAi Mo CBOOOIax
B PecnyOnika MonnoBa ta y KIIK JluroBchkoi PecryOuiku 3akpiruieHo
CTaTyc CyJJi IOCYAOBOrO TNpOBaKeHHs, y HiMmewuwHi CyIoBI MOBHO-
Ba)XCHHS NPU MPOBE/ICHHI Ji3HaHHS MOKJIAJAI0THCS Ha CYIII0 — Jli3HaBaya.
VY neskux Jaep)kaBaX HaBiTh € TEHAEHII 100 HEAOUIIBHOCTI BHOKpEM-
JICHHS CJIITYOTO CYIJI SIK CIEI[iaIbHOrO Cy0'€KTa, OCKIIBKH 1i (YHKIII Ma€e
3aiiicHIOBaTH OyIb-SIKUH CyAlsl, SIKOMY Ha PO3IVIS B 3arajlbHOMY IOPSIKY
HaJIXOJATh BIAIIOBIHI KJIOIIOTAHHS YW CKaprH, pO3rJIij SIKMX Ha JaHUH dac
BiJIHECEHUIT 10 KOMIeTeHIil ¢ciiquoro cyam [1].

B HamioHambHOMY KpHUMIHAJIBHOMY IIPOLECYabHOMY 3aKOHOAABCTBI
«CHTUUHA Cymsny — e Cynis sSIKuH, sIK MPaBUiIo, € CYIACI0, IePIIoi CyI0BOi
IHCTaHIIil, IO 3IIHCHIOE CYIOBUH KOHTPOJIb 33 JOTPUMAHHSM IIpaB, CBOOOT
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1 3aKOHHHX 1HTEPECiB JIIOJMHY 1 IPOMaISIHUHA T1i]] Yac JJOCYAO0BOTO CIIJICTBA.
3riziHO BU3HAYEHOrO YKPaiHCHKMM 3aKOHOJABLIEM IMOHSTTS, a 1€ IyHKT 18§,
crartst 3 KpuMiHaIBHOTO NpOIECyanbHOTO KOJIEKCY YKpaiHW, «CiiIunit
CyIs» Le — Cyaas Cydy Hepiuoi iHCTaHII{, 0 MOBHOBA)XEHH SIKOTO Haje-
JKUTH 3MIHCHEHHS Yy TMopsnky, nepenbauenomy KIIK, cymoBoro KOHTpPOIO
3a JTOTPUMAHHSAM IIpaB, CBOOOJA Ta 3aKOHHHX iHTEpeciB 0ci0 y KpHMiHab-
HOMY TNIPOBA/UKEHHI Ha €Talu JOCYZOBOTO CIIACTBA Ta Y BUNAIKY, HEpen-
G6aueHomy crarreio 247 KIIK Vkpaimm me € — romoBa 4m 3a HOro
BHU3HAYCHHSM IHIUHA CYIAS BiIOBITHOTO aNeSIiHHOTO CYY.

Cnimunit cynas (cmimui cyanmi) y cynl mepuioi iHcTaHuii oOupaeTbest
300paMu Cy[UIiB 31 CKIaay CyImiB Iboro cymy, Tak, 3rigHo IlepeximHux
NoJoXeHb KpHUMiHaNBHOTO IPOIeCyalbHOTO KOJIEKCY YKpaiHW, Ciixunit
CyIsi OOHMpaeThCs 3aralbHUMHU 300paMH  CYJJIB BiIIOBITHOTO CYIY.
VY Bumanaky, KO cliquuii cyis He OyB oOpaHMi 3araibHUMH 300paMu
CyIiB, HOTO (QYHKIII BUKOHYE HAWCTApIIA 3a BIKOM CYIJS BiIIOBiTHOTO
cyny. o TopkaeTscst MUTaHb, MO0 OTPHUMAHHS CTATYCYy CIIAYOTO CYAIIO
B anersmiitHoMy cyai ABToHOMHOI PecmyOniku Kpum, amensmiiiHOTO Cymy
obmnacti, a Takok MicT KuiB ta CeBacTomois, KOJM BHHHKAIOTH IMHTAHHSI
mon0 OO0OB'SI3KY pO3MIAAY KIOMOTaHb CTOCOBHO HAJaHHS J03BOIY Ha
MIPOBEACHHS HETJIACHUX CIITIUX (PO3MIYKOBHX) [ili, TO OOOB'SI3KH CIITIOTO
CyIIl anensiiiHoro cyay ABTOHOMHOI PecmyOmiku Kpuwm, amensiiiHOro
cymy obmacrti, micta Krea Ta CeBacToImoisi BAKOHY€E TOJIOBA BiIIOBITHOTO
aneysAIifHOro Cydy, abo 3a HOro BH3HAYCHHSAM IHINWH CYAIsA I[OTO
cyny [1]

IIlo TopkaeThcst YHKINT COiAYOro CyJIi, TO I MOCAIOBI OCOOHM 3iii-
CHIOIOTB!

a) PO3IJIsi/T IUTaHb, SIKi CTOCYIOTHCS 3aCTOCYBAaHHS, 3MIiHHM UM CKacyBaHHS
3aX0/iB 3a0e3NeUeHHs KPUMIHAJbHOTO MPOBAPKEHHA (Y TOMY dHCIi
1 3an001KHUX 3aXOJIiB);

0) HarsA 3a TOTPUMAHHSAM 3aKOHHOCTI B MHUTaHHIX PO 3aTPUMaHHSI
ocobu Ta yTpUMyBaHHS ii i1 BapTOIO;

B) HaJIaHHS JIO3BOJIIB HA BYMHEHHS OKPEMHX CIIAYMX (PO3LIYKOBHX) il
B XOJIi JOCYTOBOT'O PO3CIIiAyBaHHS,

') PO3IIISI CKapr Ha pilleHHs, Aii, 0e3IisUIbHICTh CIITY0ro, MPOKypopa
i 9ac JOCYOBOTO PO3CIiTyBaHHS,

J1) BUPILNICHHS MHTaHb IIOA0 IMOMIIICHHS HEMOBHOJITHBROTO Y MPHIA-
MaJIbHUK-PO3MOAUIBHUK Ta IIOJ0 HAmpaBieHHs OCOO0M JO MEIWYHOIro
3aKJIay JUIS IPOBEAEHHS NCUX1aTPUYHOI eKCIIEPTH3H.

OcHOBHI NOBHOBa)keHHs cirijgoro cyaui (3rixHo 3 KIIK Vkpainn) ne:

— CAHKIiOHYBAHHS CIITYUX Ail, pO3IIISA KJIONOTaHb PO MPOBEACHHS
00IIyKiB, TAMYaCOBOTO AOCTYILY 0 pedel i TOKYMEHTIB, apeIlTy MaifHa;
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— 3aCTOCYBaHHS 3aro0DKHUX 3aX0JiB: 0OpaHHs, 3MiHa a00 cKacyBaHHS
3armo0KHUX 3aXO[iB (TpUMaHHS IIiJ] BapTOIO, JOMAIIHIA aperiT, 3acraBa
TOIIO);

— CYIOBH KOHTPOJIb, PO3TIIA CKAPT Ha OC3AIsTBHICTD, pillieHHs abo il
CIIYOTO YH IMPOKYpOpa, BKIIOYAIOYM CKAprH HA 3aKPHUTTS IPOBAIKCHHS
200 BiZIMOBY y BiTKPHTTIi CIIPaBH;

— 3aXHCT NPAaB JIOJMHHM, PO3IJISiA KJIONOTaHb IIPO 3aTPUMAaHHS 0cCi0,
3a0e3MedeHHsI paBa Ha 3aXHCT, CKApTH Ha HE3aKOHHE 3aTPUMAaHHST;.

— CAHKUIOHYBaHHSI HETJIACHHUX CIIAYuX (PO3IIYKOBUX) Iiif, pO3TIIsX
KJIONOTaHb MPO MPOBEIEHHS HEIJIACHHUX CJITYNX (PO3LIYKOBUX) IIii.

Curiumii cyans He BIpaBi caMOCTIHHO 31 CHIOBATH PO3CITiIyBaHHs, aje
HOTO CaHKIis € 000B'I3KOBOIO TOJI KOJIM MUTAHHS TOPKAIOTHCS OOMEKEHHAs
KOHCTHTYLIHHHX TIpaB, CBOOOJ Ta 3aKOHHHMX IHTEPECiB JIIOAWHH 1 rpoma-
JISTHHUHA.

OnuH 3 HaWOUTBIIMX MO3WTHBHUX aclekTiB KpumiHampHOTO mpomecy-
aNBHOTO KozeKkcy Ykpainu 2012 poky me — iCTOTHE PO3IMIUPEHHS CYI0BOTO
KOHTPOJIIO 3a OpraHaMH Ta CIY)KOOBUMH 0OCO0aMH y KpPHMiHAJIHLHOMY
MIPOBaKEHHI.

Crimuwmii cyqis Ha cTafii JOCYyIOBOTO CIICTBA CTA€E KIIFOYOBOIO (PIiryporo
Yy KpUMiHAJIBHOMY IIpOIleci, OCKiTbKH 0OaraTto NMHTaHb, SKi paHIII IIF0YAM
KIIK VYkpainun 1960 poky Oynu BigHeceHi J0 KOMIETEHIT MpoKypopa Ta
ciiguoro. Ha nanmii yac ciimuuii cynas BUpinIyBaTume, sIK HEynepeakeHa
0co0a y MPHUCYTHOCTI CTOPIH, i3 3a0€3MEYCHHAM Y NICBHUX BHIaJKaX NpaBa
Ha OCKAP)KEHHS! IPUUHSTOTO PIlICHHS.

B mHaykoBili JniTeparypi 3HauyHa yBara NpPUAUISIETbCS BU3HAYEHHIO
MOBHOBaXkeHb ciijgdoro cyani. Tak, Ha aymky H. PoratmHcbkoi cimig
BUIJIUTH TPHU TPYNH ITOBHOBAXEHB CJIJUOTO CyAli, 30KpeMa 1e: 1) moBHO-
B)XEHHS II0/I0 3aCTOCYBAHHS 3aXO0JIiB MPOLECYaIbHOTO MPUMYCY Ha JI0CY-
JIOBOMY PO3CJIi{yBaHHi; 2) MOBHOBaXXEHHS CIIUOT0 CYJI il 9ac PO3TIILY
cKapr Ha [ii 1 pimeHHS OocoOH, MO 3MIMCHIOE Mi3HAHHS, CIIITYOTO YU
MPOKypopa; 3) MOBHOBAKEHHS CIITIOTO CYIII ITiJ Yac MPOBEACHHS CIIiTIIX
IiH, 1110 0OMEXYIOTh KOHCTUTYIIIHHI npaBa rpomansH [3, ¢. 286]. H. Cusa
MPOIIOHY€E CKOMIIOHYBAaTH MMOBHOBAXXKCHHS CIIIYOr0 Cyadi B 00Cs3i 1m’situ
TPy 3aJIeKHO BiJl 3MICTY 1 XapakTepy MUTaHb, BUPIIICHHS SIKUX BiIHECEHO
3aKOHOJIABCTBOM JIO KOMIIETEHIIIT CIIiI90T0 CyAni, ue: 1) BUpIlIeHHs MUTaH-
HSl IIPO 3aCTOCYBaHHS 3aX0/iB 3a0€3MeYeHHS KPUMIHAIBHOTO MTPOBAPKEHHS;
2) CaHKLIOHYBaHHS IPOBEICHHS CHIMYMX (PO3IIYKOBHUX) Iiif; 3) po3risin
KJIONOTaHb TIPO TPOBEAEHHS HEINIACHUX CliguuX (PO3LIYKOBHX) JiH;
4) mpo po3riIs cKapr Ha pillleHHs, il 9u 0e3MisuIbHICTh citigyoro abo mpo-
Kypopa HiJ Yac JOCYAOBOI'O PO3CIIiAyBaHHS; 5) a TaKOX BUPIIMICHHS 1HIIMX
MpoIecyallbHIX MUTaHb, IO MOTPEOYIOTh HEYIEePEIKEHOTO po3risimy [4].
C. HaraueBcpkuii npomonye kiacu(ikyBaTH TOBHOBaKEHHS CIIIIYOTO CYAII
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3a MpeJMETHUM KpPHUTEpieEM Ha INICTh Tpym: 1) NO3BijbHI IMOBHOBa)KEHHS
(moB’sA3aHi 13 BUPIIIEHHSAM MTUTaHb PO IPOBEAEHHS CIIMYMX (PO3LIYKOBHX)
I, siKi 0OMEXXyI0Th KOHCTUTYLIHHI paBa ocobu (4. 2 ct. 166, 4. 2 ct. 234,
4. 2 c1. 237, 4. 5 cr. 240 KIIK Ta iH.); 2) MOBHOBaXCHHS 13 3a0€3ICUCHHS
3aKOHHOCTI Ta OOTPYHTOBAaHOCTI 3aCTOCYBaHHsS 3aXOJiB KpPHMIHAIBEHOTO
NPOLECYyaTbHOTO TPUMYCY; 3) IOBHOBAKECHHS 31 3IIMCHEHHS CYIOBOTO
KOHTpOJIO (Y BY3bKOMY 3HA4eHHi); 4) IMMOBHOBa)KEHHS i3 3abe3medeHHs
JIOKa3iB y KpUMIHAJIFHOMY IIPOBADKEHHI; 5) MOBHOBa)XEHHS, ITOB’s3aHi
i3 MDKHApOIHUM CIIBpOOITHHITBOM; 6) IOMOMDKHI ITOBHOBakKeHHS [5].
Sk 6aurmo, kiracugikallii MOBHOBAaXEHDb CIIIAYOTO CYIIi € JOCUTh Pi3HOMA-
HITHUMH, 1 KOKHA 3aClIyroBye Ha yBary. CIiji Takox 3a3Ha4YMTH, 1110, peai-
3yIOYM CBOi MOBHOBaKEHHS, CIIJUUM CyIIsl MpHiMae KOHKPETHI IPOIecy-
aNbHI pileHHs, SIKUM pUTaMaHH1 03HaKU XapaxkTepHi
BJIaJJHO3000B’I3YI0UNM aKTaM.

Ha nymky 5.0. Jleon, ocoba, sika mpeTeHAye Ha mocamy CIiadoro Cyam,
MOBMHHA MAaTH TPWHAHMHI JBA POKH CTaXy pPOOOTH 3a CIIEHiaNbHICTIO
i3 MOCBIIOM pO3MIAY KPUMiHATBHUX CIIpaB, Mae OyTH O3HalOMJICHa
3 MDKHAPOIHMMH CTaHZAapTaMH MpaB Ta CBOOOJ JIOAWHHU 1 TMPAKTHKOIO
€BpOIEHCHKOTO Cydy 3 TpaB JIOAWHH. Taka oco0a MOBHHHA BOJOMITH
MOPAIBHUMH 1 TUTOBUMH SIKOCTSIMH, IO BiITIOBIZAOTH TaKUM KPHTEPisSM,
SIK ONEPaTUBHICTb, HEYNEPEKECHICTh, MPUHIMIOBICTh Ta MpodeciiHiCTh
y NPUUHATTI pillleHb y KPUMIHAIBHHUX CIIpaBax. Buine 3a3HaueHi BUMOTHU
0 CIIIYOr0o CyIi MarTh OyTH BCTAaHOBJICHI Ha 3aKOHOMABYOMY PpiBHI
IIJISIXOM BHECEHHS 3MiH Ta JONOBHEHb 10 3akoHy Ykpainu «lIpo cyno-
ycTpid 1 craryc cyaniB». BomgHodac HaykoBelb NPONOHYE pPO3pOoOUTH
i/I3aKOHHUI HOPMAaTHBHO-TIPaBOBMH akT — [loJIOXKEHHS Mpo CIiAYOro
CYJUT0, B SIKOMY TIepeA0dauuTy MOpSIOK BinOOpy KaHAWAATIB At 0OpaHHS
Ha Tocajsy CII4Ooro CyJli, BCTAHOBHTH BUMOTH JI0 TaKWX Oci0 Ta peria-
MEHTYBaTH HpoLeaypa peamizaiii MOBHOBAXEHb CIITYOT0 CyAJl Ha cranii
JIOCYIOBOTO po3ciimyBaHHA Bci 3a3HadyeHi MOMEHTH TMOBWHHI OyTH YiTKO
BH3HaueHi [6, . 163.]

B sKoCTI 3aKJIIOYCHHS CJIi 3a3HAYWTH, MO CIOIAYHE cyams (hakTudHO
Yy KpHMiHaJbHOMY TPOBaKEHHI € TapaHTOM JOTPUMAaHHS i 3aXHCTy IpaB,
cBO0O/I Ta 3aKOHHUX 1HTEPECIB MiI03PIOBAaHMX 1 0OBUHYBaueHHX OCI0.

BBenieHHs IHCTUTYTY CIIJUOTO CyJJii Y KPUMIHAIBHUN MPOLEC MOJISATae
B TOMY, IIO BiH HE HAaJEXHUTb JO0 CHUCTEMH MPAaBOOXOPOHHUX OpTaHiB,
sIKi Oe3mocepeIHbO MPOBOASTE PO3CiiayBanHs, Ciiauuil cynist € 00’ €KTHB-
HOIO 1 HE3aJeXHOIo, HeynepemxeHor ¢iryporw, ska Oe3nocepeqHbo
HE NPOBOJSATH PO3CIiAYBaHHS, aje BiH € O0’€KTUBHOIO 1 HE3aJIEXKHOIO,
HEYIepeKEHO0 (BIryporo, sika MOXKe IPUIMATH CAMOCTIHHI pIlICHHS.
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3akoHoMm Ykpainu Big 14.04.2022 p. Ne 2201-IX «IIpo BHeceHHs 3MiH
no KpumiHaibHOTO MPOIECYAbHOIO KOJEKCY YKpaiHu MO0 YIOCKO-
HaJICHHS TIOPS/AKY 3MIHCHEHHS KPHUMIHAJIBHOTO NPOBA/DKEHHS B yMOBAax
BOEHHOTO cTaHy» 4. 1 cr. 335 KpuMmiHaIBHOTO MPOILECYATBHOTO KOJCKCY
VYkpaiHu BUKJIQJIEHO B HOBIM penakiii, 3riHO sKOi y pa3i SKI0 OOBHHY-
BadcHU OyB MPHU3BaHHUU U MPOXOKEHHS BIMCHKOBOI CIY»KOW 3a MPHU30-
BOM IIifi 9ac MoOimizamii, Ha OCOONHMBHH Tepiof, CyI 3YIHHIE CYAOBE
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NIPOBAPKEHHSI CTOCOBHO TaKOro OOBHMHYBAa4E€HOIO 1O HOTO 3BUIbHEHHS
3 BilicbkoBOi ciayxOu [1]. Ilicist HaOyTTs YMHHOCTI Ii€i HOpMH, CyIu
3a KJIONOTAHHSIMH CTOPiH MPOLECY, MOYaIn ii 3aCTOCOBYBATH Ta 3yNUHSATH
MIPOBAPKEHHS 3 PO3MIANY KpUMIHAIBHUX TpoBakeHb. Komekc Ykpainu
PO aIMIiHICTPATUBHI IPABOIOPYIIEHHS HE PETJIAMEHTYE IOPSIOK 3YIH-
HEHHS NPOBAPKEHHS y CIIpaBax MPO aIMIHICTpAaTHBHE IPABOIIOPYIICHHS.
OpHak CyAu 3amovaTKyBald MPaKTHKY 3yNHHEHHs NMPOBAKEHb Yy CIpaBax
PO aIMIHICTPaTHBHI MPaBOMOPYIIEHHS, 3aCTOCOBYIOUH aHAJIOTIIO 3aKOHY,
a came BuIIe3a3HadeHy CT. 335 KpumiHampHOTO IpOIecyalbHOTO KOJEKCY
VYkpainu.

[lix yac BHHECEHHs CYJOBUX DIllIEHb IOJAO0 3YMHWHEHHS IPOBaKEHHS
y clipaBax Ipo aJMiHICTPaTHUBHI IIPAaBOIOPYIIEHHS CyH1 3aCTOCOBYIOTh TaKe
obrpyHTyBanHs [2-5].

3riZIHO0 YMHHOTO 3aKOHOAABCTBA Y Pa3i KOJIH TOJIOKEHHS 3aKOHOJIaBCTBA
PO aMIHICTPATUBHI MPABOMOPYIICHHS HE PETYJIOI0TH 00 HEOJHO3HAYHO
PETYIIOIOTh MTUTAHHA CyIOBOTO IPOBA/DKEHHS, TO 3aCTOCOBYIOTHCS 3arajbHi
(ocHOBHI) 3acamu (MIPUHITUIIN) CYAOYHHCTBA YKpaiHu, nmependadeHi cr. 129
Koncturynii Ykpaiau, posmimom 1 3akony VYkpaimm «IIpo cymoyctpiit
i cTaTyc CyaAiB» Ta iHIIMMH HOPMAaTHBHO-TIPABOBUMH aKTaMHU.

Hopmamu Komekcy Vikpainum mpo aaMiHICTpaTHBHI MPaBONOPYIICHHS
HE BpEryJbOBAaHO TMOPSNOK 3YNHHEHHS MPOBA/DKEHHS Yy  CIpaBax
Npo  aJMIHICTPaTHBHI IMPaBOMOpPYLICHHS. Y pasi BIJACYTHOCTI 3aKOHY,
0 PETYJIIOE BIAMOBIIHI MPABOBIIHOCHHU, HEOOXIIHO 3aCTOCOBYBATH 3aKOH,
110 PETYJIOE MOAIOHI MPaBOBITHOCHHY (aHAJIOTIS 3aKOHY), a 3a BiJICYyTHOCTI
TAKOT'0 3aKOHY JOIIFHO BUXOJMTH 13 KOHCTUTYIIIHHUX TIPHHIUIIIB 1 3arajib-
HUX 3acaj mnpaBa (aHaioris mpasa). OCKUIBKM iHII KOAEKCH YKpaiHH,
30KkpeMa, KpnmiHanbHui nponecyalbHUi KoJeKe YKpaiHM, MICTHTh BiIIoO-
BiZIHI TPaBOBI HOPMH, TOMY IIpH pO3IJISAI LBOTO IHMTaHHS IJUIATAE
3aCTOCYBaHHIO aHAJIOTis 3aKOHY.

VY 3B’s3Ky 3 IIMM MOKJIMBHM € 3aCTOCYBAaHHS 3a aHANOTier0 HopM Kpumi-
HaJIbHOTO MPOLECYaTbHOTO KOJCKCY YKpaiHHM NpH BHUPILICHHI NHTaHb,
sKi HampsiMy He BperyiboBaHi KomekcoMm YkpaiHu mpo aamiHicTpaTHBHI
MPaBOIOPYILEHHSI.

BigmoBimHO [0 yCTajneHOI MpakTHKK EBPOIMEHCHKOrO Cydy 3 MpaB
JIFOJIMHH, 1110 3HAWIIIA CBOE BiTOOpa)keHHs, 30KpeMa, Y pillleHHsIX y crpaBax
«Hanrouwiit nporu VYkpainm», «Enrens Ta iHmi mnporu Hinepnanuisy,
«O3tiopk  npotn Himewunnn» Ta «Jlytn nporun Himewuwnwn», crpasu
PO aJAMIHICTPAaTHBHI TPaBONOPYIIEHHS 32 CBOEIO IPABOBOIO IPUPOJIOIO,
3 OISy Ha XapakTep NMpaBONOPYILEHHS, HOro KBamiikalio Ta CyBOpicTh
nepen0aYeHoro MOKapaHHs, MaloTh O3HAaKM Ta KpHTepii, JOCTaTHI s
BiZJHECEHHSI X JI0 MPOBa/KEHb KPUMiHAJILHO-TIPABOBOTO XaAPAKTEPY.
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Otxe, cUCTEMHHH aHaJi3 3aKOHIB YKpaiHM 1 yCTaleHOi cyJIoBOi mpax-
TUKU €BPONENHCHKOTro CyIy 3 NpaB JIOJWHM HAJAE MOXIIHMBICTH MPU BHPi-
IIEHH] NMUTAaHHS NPO 3YNHHEHHS CYJOBOTO MPOBA/PKEHHS y 3B’SI3KY 3 IPO-
XOJDKEHHSIM 0CO0010, SKa TPUTSITYETHCS IO aAMIiHICTPATUBHOI BiIIIOBIIaIh-
HOCTi, BIiMCBPKOBOi CITy’KOW, 3aCTOCOBYBAaTH aHAJIOTiI0O 3aKOHY, TOOTO
3aCTOCYBATH IHINI HOPMH 3aKOHY, 30KpeMa TOJoXeHHsS KpumiHambHOTO
MpOIeCyaIbHOTO KOJIeKCy YKpaiHH, sIKi peraaMeHTYIOTh OAi0H] BiTHOCHHHY.

Bomnodac cmin 3a3HaYUTH, IO € CYIOBI PIMICHHSA, 3TiTHO SKHUX CYIU
BiIMOBIISIIOTh y 3yNHWHEHHI MPOBA/KEHHS Yy CIIpaBax PO aaMiHICTpaTHUBHI
MpaBoONOpyILIEHHA. ToMmy cTajnoi CyI0BOi MpPakTUKU IIOJA0 3yHUHEHHS
MPOBAPKEHHS y CIpaBaX MpO aJMIiHICTPATHBHI MPaBOMOPYIICHHS i3 3aCTO-
cyBaHHAM cT. 335 KpuMiHaibHOTO NpoLECyalbHOTO KOAEKCY YKpaiHu
Hemae. Y 3B’s3Ky 3 UM JIONUTHRHO BHeCTH 3MiHM 10 Konekcy Ykpainu mpo
aJIMiHICTPATUBHI TPABOMOPYIICHHS M YITKOrO BH3HAYCHHS IIiJICTAaB Ta
MOPSAKY 3YNMUHEHHS TPOBAa/PKEHHS Yy CIpaBax TMpo aaMiHICTpaTUBHI
MIPaBOMIOPYIIICHHS.

Jlitepartypa:

1. IIpo BHeceHHs 3MiH 10 KpHMiHAIBHOTO MPOIECYAIEHOTO KOIEKCY
VYkpailHu 1mOM0 YIOCKOHAJCHHS TMOPSAIKY 3MIHCHEHHS KPHUMIHAIBHOTO
MPOBA/PKEHHSI B YMOBaX BOEHHOTO cTaHy: 3akoH Ykpaiuu Big 14.04.2022 p.
Ne 2201-IX. URL: https://zakon.rada.gov.ua/laws/show/2201-20#Text (nara
3BepHeHHs 08.05.2026).

2. TlocranoBa CBSATOMIMHCHKOTO paiOHHOTO cyay M. KueBa Bifg
12.06.2024 p. y cropasi Ne 759/7781/24. URL: https://reyestr.court.gov.ua/
Review/120016033 (nara 3Bepuenns 08.05.2026).

3. TlocranoBa CoOM SHCBKOTO paiiOHHOTO cymy M. KwueBa Bix
04.06.2026 p. y cmpasi Ne 760/744/24. URL: https://reyestr.court.gov.ua/
Review/119724296 (nara 3BepHenns 08.05.2026).

4. TlocranoBa 3amopi3pkoro amemsniiiHoro cymy Bim 19.04.2024 p.
y cmpaBi Ne 335/7633/23. URL: https://reyestr.court.gov.ua/Review/
118939479 (nara 3BepuenHs 08.05.2026).

5. IMocranoBa JIHinpoBChKOrO amessiiiHoro cyay Bim 26.02.2026 p.
y cmpaBi Ne 204/9197/23. URL: https://reyestr.court.gov.ua/Review/
117268574# (nata 3eepuenns 08.05.2026).
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CKACYBAHHJ PILIEHD ITPO THBAJIIJITHICTD BE3 OYHOI'O
HEPEOTIJIAAY OCOBU: IPAKTUKA BEPXOBHOI'O CYY

Ocradgiiiuyk Jlroamuiaa AypeniBHa
KaHOuoam 1opuoudHUX HayK, OOyeHm,
doyenm Kageopu npoyecyanrbHo20 npasa IPUOUYHO20 (DaKyIbmemy
Yepriseyvkuii Hayionansru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

HeoOxinHicTh mpoTHAii KOpYNIiHUM MPaBONOPYIIEHHSM y cdepi BcTa-
HOBJICHHSI IHBQJITHOCTI y TEpioJi BOEHHOTO CTaHy 3YMOBHJIHM CYTTEBY
TpaHcopMalilo CHCTEMU MEIUKO-COLIANbHOI eKCIepTH3H B YKpaiHi.
OpHuM i3 KIIOYOBHX HAmpsMiB TaKMX 3MiH CTaJO PO3LIMPEHHS KOH-
TPOJIHUX TIOBHOB&XKEHb lLleHTpanbHOI MEIMKO-COLiaNbHOI eKCHEepTHOL
KoMicii MiHicTepcTBa OXOPOHH 30pOB’ S YKpalHH MO0 MIEpeBipKu OOTpyH-
TOBAHOCTI PillIeHh MEAMKO-COIIaIbHIX eKCIEPTHUX KOMICili HIXKYOTO PiBHS,
IO aKTyalli3yBajo IMHWTaHHSA JOTPUMAHHs NPHHIUIIB BEPXOBEHCTBA IpaBa,
MPONOpPIiHHOCTI Ta 3a0e3MedeHHs MpoIecyalbHUX TapaHTii ocobu
Ha y4acTh Y MPUUHSITTI PillICHHS.

[lepenyMoBOIO 3a3HaueHMX 3MiH CTajJo0 BBEACHHS B [0 YKa3om
[Mpesunenra Ykpainu Bin 22 xoBTHs 2024 poky Ne732/2024 Pimenns Panun
HalioHaNbHOI Oe3neku i oboponn Ykpainu «lllogo mpotunii kopynuiitnum
Ta IHIIMM [PaBOMOPYIIEHHSM TiJ 4Yac BCTAHOBJEHHsS 1HBaNiJHOCTI
M0CaI0BUM 0c00aM Jiep)kKaBHUX OpTaHiBy.

[Migmynkrtom «6» mynkty 2 Pimenns PHBO nopydeno Kabinery
MinicTpiB VYkpaiHu 3a0e3mednTH YTBOpPEeHHS MIiHICTEpCTBOM OXOpPOHHU
310poB’ Ykpainu pazom 3 [lepkaBHUM Ortopo posciimysanus, Ciryx6010
Oesnexn Ykpainu, HamioHampHOIO Tmomimiero YKpaiHu, OOJacHHMH,
KuiBcbKOI0 MICBKOIO BIHCHPKOBHMH aIMIHICTPAILliIMH y TIKHEBHH CTPOK
poboui rpynu i3 TEpeBipKH PIlllcHh MEIUKO-COI[IAIbHIUX EKCIIEPTHUX
KOMICIH 11010 BCTAaHOBJIEHHS 1HBAJIIJHOCTI ITOCAZOBUM 0C00aM BiIIOBiIHUX
JIep)KaBHUX OpraHiB.

Hacamnepen, Ha Bukonanns Pimenns PHBO, Kabiner MinictpiB Ykpai-
HU npuiiHaB noctaHoBu «IIpo BHeceHHs 3MiHM 10 myHKTY 4 IlonosxeHHs
PO MEAMKO-COLalIbHy eKcriepTu3y» Bif 25 xoBTHs 2024 poky Ne 1207
ta «[Ipo BHeceHHs 3MiH 10 nocraHoBu KabGinery MinicTpiB Ykpainn
Big 03 rpymast 2009 poky Ne 1317» Bin 08 mucronana 2024 poky Ne 1276,
SKMMH BHiC 3MiHHU 10 noctaHoBu KaOinery MinictpiB Ykpainu «Iluranns
MeIUKO-COIianpHOiI excrepTi3m» Bix 03 rpymaas 2009 poxy Ne 1317.
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[izHime, nmocranosoto Kabinery MinictpiB Ykpainu Big 15 mucronana
2024 poky Ne 1338 «Jleski mTUTaHHSA 3ampOBA/HKCHHS OIIHIOBAHHS
MOBCSIKAGHHOTO (DYHKLIOHYBaHHS ocoOm» Oyno 3arBep/pkeHo [losioxkeHHs
PO EKCIIePTHI KOMAaHAM 3 OIHIOBAHHS MOBCSAKIEHHOTO (YHKIIOHYBaHHS
ocobu, [lopsmox TMpOBEICHHS OIIHIOBaHHS MOBCSKICHHOTO (PYHKITIOHY-
BaHHSA 0COOM, KpHUTepii HalpaBlIeHHS Ha MPOBEACHHS TAaKOTO OI[IHIOBAHHS,
[opsimox (QyHKIIIOHYBaHHS E€NEKTPOHHOI CHCTEMH IMIOAO OIiHIOBAHHS
MOBCSKACHHOTO (DYHKIIOHYBAaHHSI OCOOM, a TaKOXX KPHUTEpii BCTAaHOBICHHS
iHBaMiTHOCTI, siKi HaOym anHHOCTI 01.01.2025 p.

3okpema, [TonokeHHSIM PO eKCIIEPTHI KOMAHAX 3 OLIIHIOBAHHS MOBCSIK-
JIeHHOTO (DYHKIIOHYBaHHS OCOOM (Haii — eKCHEepTHI KOMaHAM), HaJaHO
NpaBO TPOBOJUTU IIEPEBIPKY OOIPYHTOBAHOCTI pillleHb, NPUHHATHX
eKCIepTHUMU  KOoMaHgamMu a00  MEIUKO-COIaJbHUMH  EKCIIEPTHUMH
KOMICISIMH, B TOMY YHCJI Ha BUKOHAHHS MOCTaHOBH CIIUOTO, IIPOKYpOpa,
YXBalI¥M CHIMYOTO CyAai abo pIilieHHs, YXBald CYAy — CTOCOBHO OCOOW,
3a3HaYCHOI B IIOCTAHOBI CIIAYOTO, MPOKYpOpa, yXBaji CIIAYOTO CYAII
a0o pillleHHi, yXBaji Cymy Ta 3a pe3ylbTaTaMH MOHITOPWHTY TPOBEICHHS
OIIiIHIOBAHHS TIOBCAKICHHOTO (DYHKITIOHYBaHHS OCOOH.

Sxmmo 3a pe3yapTaTaMy IepeBipKH OOTPYHTOBAHOCTI MMPUHHATO PIlIEHHS
PO HEOOXiMHICTh NMPOBEACHHA IMOBTOPHOTO OIIHIOBAHHSA 0COOW, TIPO Iie
MOBIJIOMIISIETBCSL  0COOI, ITIOBTOPHE OIIHIOBAaHHS SIKOi TOBUHHE OyTH
MPOBEACHO, HAa aapecy il CJIEKTPOHHOI MOINTH, a B pa3i BiACYTHOCTI
€JIEKTPOHHOI TOIITH — MUITXOM HaJICHJIaHHS B Maneposiit ¢popmi npoTsrom
I’ATH KaJeHIApHUX JHIB 3ac00aMH MOMITOBOTO 3B’S3KY PEKOMEH/IOBAHOTO
JHUCTa 3 TIOBIOMJICHHSM TIPO BPYYEHHS Ha aJpecy 3a/eKiIapoBaHoro/
3apeecTPOBAHOTO MICIS NMPOXKUBaHHS (TepeOyBaHHs), a TaKoX BijoOpaxka-
€TbCS B CJEKTPOHHIH CHCTEMi IIOJ0 OIIHIOBAHHS ITOBCSKJICHHOTO
(hyHKIIOHYBaHHS 0COOM JUTA JIiKapsl, IKUi HAIIPaBUB Ha OLIHIOBAHHS, MO0
SKOTO TPOBOAWTHCS TEpeBipka OOrpyHTOBaHOCTI pimeHHS. ONiHIOBaHHA
B TaKOMY BHWIIQAKYy 3MIACHIOETHCS Ha TMIACTAaBI MEOWYHHUX IOKYMEHTIB,
c(hopMOBaHNX 3a PE3yJNbTaTaMH TIOBHOTO MEIUYHOTO OOCTE)KEHHS Ta HE0O-
XIIHUX TOCTIIKCHb, MPOBEACHUX Ha 0a3i JepkaBHOI yCTaHOBH ‘“YKpaiH-
ChbKHH JIep)KaBHUHM HAyKOBO-AOCHIAHUNA 1HCTUTYT MEIMKO-COI[IAIbHUX
npobieM iHBanmigHOCTI MiHICTepCcTBa OXOPOHM 3710pOB’st YKpainu” abo
BiHHUIIKOTO HAIIOHATBHOTO MEIUYHOro yHiBepcutery imeHi M. 1. ITupo-
roBa (mianyHKT 2 nyHKTY 8 [loyioxeHHs po eKCIepTHI KOMaHH).

KnrouoBe QopMyntoBaHHS B LOMY ITOJIOXKEHHI «SKIIO 32 pe3yJbTaTaMu
NepeBipkd  OOTPYHTOBAHOCTI NPHUHHATO PpINIEHHS IIPO  HEOOXiTHICTH
IIPOBEJICHHS TIOBTOPHOTO OIIHIOBaHHS». TOOTO IOBTOpPHE OLIHIOBaHHS
He € aBToMatnyHiM. CHovaTKy OpraH Mae OL[IHWTH, YH € JIOCTaTHI MiJICTaBU
JUI TIOBTOPHOTO PO3MJIALY, 1 JIMIIE IMOTIM MOXKE NPH3HAYNUTH IOBTOPHE
OILIIHIOBAHHS.
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[Tpote, excriepTHI KOMaHIM PO3YMIIOTH L€ IMOJOXEHHS IO CBOEMYM.
[TpocToto MOBOIO IIle MOXHa BHKJIACTH Tak: «Bci pilmeHHs mpo BCTaHOB-
JICHHS. TPYNH I1HBaJiJHOCTI MalOTh OyTH CKacoBaHI 3a0YHO, 0€3 BHKIHKY
ocobn. fkmo i3 MaTepiamiB MEAWYHOI CIPaBH CIiAye IO ocoba IiHCHO
XBOpi€ 1 € MiATBEPHKEHO MOKYMEHTAIBHO, — TO ii CIiJ] BHUKIUKATH
Ha OYHUH TIOBTOPHHUU Tepeorisi. Ko ocoda He 3’ IBISEThCS, — TO iHBAJIA-
HICTbh CKaCOBYETHCS».

Pazom 3 TM, HasgBHICTH HaBiTh OyIb-iKOi (hopManbHOI MiICTaBH IS
MMOYaTKy TepeBipkd He 3BUTbHiAE EKcrepTHy KoMaHAy Bi OOOB S3KY
MPOBECTH MEPEBIPKY HAJICIKHUM YHUHOM, 13 TOTPUMAHHSIM BHMOT CIICIiaib-
Horo [lopsinky, kputepiiB wactunu apyroi crarti 2 KAC VYkpaiau Ta
000B’SI3Ky JOKa3yBaHHS INPAaBOMIPHOCTI pilllEHHS 32 YacCTHHOIO APYToio
crarti 77 KAC Ykpainu.

Jitficno 3aouna ¢opma posrismgy abo TmepeBipkd cama 1Mo coOi
He € 6e3yMOBHOIO ITiICTABOIO JJIsl BHCHOBKY NPO MPOTHUIIPABHICTH PillICHHS,
SKIIO TaKa opMa IOMYCKAETHCS CIEIiaTbHUM MOPSAKOM.

OmHak KOJNH DIMICHHA Ma€ iCTOTHI HECHPHUATINBI HACTIIKHA A O0COOU
Yy BHUIJAII CKacyBaHHs pIIIEHHS MPO BCTAHOBIIEHHS TPYNH iHBAJIITHOCTI,
eKCIIepTHa KOMaHJa Ma€ HaBeCTH Ta JOBECTH He Jume (HopMabHy
MOJKJIMBICTH 3a09HOTO PO3TIIMY, ajle ¥ Te, 10 3a09Ha mepeBipka 6e3 yJacTi
ocobu, il mosICHEHb, 0€3 MOBTOPHOI'O OIIHIOBAHHS, 0¢3 MOBHOI'O MEAMYHOIO
oOcTexxeHHss 1 0e3 HaJeXKHOro OOIPYHTYBaHHS OOpaHOrO pe3ysbTary
MEepeBipKU Oyiia MOCTATHHOIO, OOIPYHTOBAHOIO Ta MPOMOPLIHHOK (OPMOIO
peaitizallii BIaJHOrO MOBHOBAXCHHS.

BopgHouac, y Takux crpaBax HpoOseMa MmoJisrae He JIMIIC y BiICYTHOCTI
TaKOro TIOBIJIOMJICHHS, a B TOMY, IO €KCIIEPTHI KOMaHJH HE HaBOASTH
y CBOEMY pIIlICHHI MOTHBIB, YOMY MOBTOPHE OI[IHIOBAHHS, TOBHE MEIWYHE
oOctexxeHHs a00 OTpUMAaHHS NOSCHEHb O0cOoO0M He OynM HeoOXiTHUMHU
JUISl TIPUAHATTS DIlICHHS 3 TaKUMH iCTOTHUMH HETaTHBHHMH HACITiIKaMH
JUIs 11 IpaBOBOr'O CTAHOBUIIIA.

Bepxoumit Cyn y moctanoBi Bim 18 Oepesns 2026 poky y cmpasi
Ne  360/660/25 (https://reyestr.court.gov.ua/Review/134979420) BkasaB
Npo Te, IO IOBHOBAXEHHS HAa CKAaCyBaHHs pILICHHS 3a pe3yJbTaTaMu
nepeBipKky He € a0COMIOTHUM Ta He MOXKE peajli30ByBaTUCS JOBIIBHO.

Taxe MOBHOBaXEHHSI MiJISITAE 32aCTOCYBaHHIO BUKJIFOYHO 32 YMOBHU BCTa-
HOBJICHHSI OYEBHMJHOI HEBIIMOBIIHOCTI MEIUYHHX MaTepialliB KpUTEPisM,
BU3HAYEHUM HOPMATHBHHMHU aKTaMH, ab0 iCTOTHHMX IOpPYIIEHb MPOLEAYPH
MIEPBUHHOTO BCTAHOBJICHHS 1HBAJITHOCTI.

VY npoTuiexHOMY BUIIaAKy OpraH 3000B’s13aHMH iHIIIFOBATH ITPOBEICHHS
MOBHOLIHHOT MEJIMKO-COIIaJIbHOI EeKCIepTU3U. 3acTOCYBaHHS ITOBHOBA-
JKeHHS Ha CKAacyBaHHS PIIICHHS HIKYECTOSIIOl KOMICii 3a pe3yibpTraTamu
MEPeBipKA  OOTPYHTOBAHOCTI JIOIMYCKAETHCSA JIMIIE 32 YMOBH, SIKIIO
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3 MaTepiajiB MEJMKO-EKCIIEPTHOI CrpaBH 0€3 MpPOBEIEHHS IOJaTKOBHX
KIIHIYHAX JOCIIKEHb BOAYa€ThCsl OYEBHAHA Ta ICTOTHA HEBIAIIOBIAHICTH
BCTaHOBJICHMX JiarHo3iB abo (yHKUIOHAIFHUX OOMEKEHb KpUTEpisiM,
BU3HAYCHAM HOPMAaTHBHUMH aKTaMH.

3a BIICYTHOCTI TaKOi OYEBUIHOCTI a00 y BHITAJKy, KOJH AJISI BCTAHOB-
JICHHA BIiJIOBITHOCTI KpUTEpisM HEOOXiJHA JOJAaTKOBa MEIWYHA OIliHKa,
OpraH BHWIIOTO piBHA 3000B’S3aHMUN IHIIIIOBATH TIPOBEIEHHS MEIUKO-
ComiabHOI eKCHepTH3W (Mepeorisimy) 3 MOTPUMAaHHSAM TapaHTi ydacTi
0co0m.

IHaknre peanizamis KOHTPOJBHOTO IIOBHOBa)KEHHS HaOyBae O03HaK
CBaBUIBHOCTI Ta MOPYIIyE MPUHIMN TponopuiiiHocti. [lig odeBuaHO0O Ta
ICTOTHOIO HEBI/MOBIJHICTIO MaTepialliB MEIUKO-EKCIIEPTHOI CIIPaBU KpUTe-
pisiM BCTaHOBJIEHHSI iHBILAHOCTI CIIiJI PO3YMITH TaKUH HEIOJIK NEPBUHHOTO
pilleHHs, SIKMH BUSBISETBCS O€3MOCEpEHHO 3 HAsBHOI MEIUYHOI
JIOKYMEHTaIii Ta He MoTpedye MpOoBEACHHS JOJAaTKOBUX KIIHIYHUX JOCIHII-
JKeHb 91 0e3M0CepeIHhOT0 OISy 0CcoOH. 30KpeMa, 1€ CTOCY€EThCS BHUITAI-
KiB HEBIJIOBITHOCTI BCTAHOBIICHOTO [iarHO3y KpHUTEPisiM, BH3HAYCHUM
IHctpykmieto Ne 561, abo BimcyTHOCTI B MaTepianax CIpaBH 0OOB' SI3KOBHX
00’€KTHBHHX JaHWX, M0 MIATBEPIXKYIOTh CTIMKHA po3ian (QyHKIIK
OpraHi3My.

VY pasi, SKII0 BUCHOBOK MPO HEOOIPYHTOBAHICTh PIillIEeHHsI HE MOXe OyTH
3po0JIeHHH BUKJIIOYHO Ha IMIJCTaBi aHalli3y IOKYMEHTIB, OpraH BHILOIO
piBHSA 3000B'sA3aHUil  IHIIIOBATH MPOLEAYPY Mepeorasimay (MeauKo-
coliabHOT €KCHEePTU3N) 3 JOTPHMAHHAM IPOLECYIbHUX T'apaHTii y4acTi
oco0Owu. I1ix oueBHIHOIO HEBIAOBIIHICTIO CITi/I PO3YMITH, 30KpeMa, BUITAIKH,
KOJIM J1iarHo3 oco0H, 3aikcoBaHU y TIEPBUHHIN CIIpaBi, 3riTHO 3 HOPMaMu
Incrpyxuii Ne561 B3arani He nependavae BCTaHOBJICHHS TPYIH 1HBaIIiTHOCTI
0e3cTpokoBO. Y TakoMy pa3i MOBTOpPHE 00 €KTUBHE OOCTe)KCHHS (OYHUI
OMJIAA) € HaIMIpHUM, OCKUIBKM MpaBoBa JNE(EKTHICTh BHCHOBKY HIKYOI
KOMICi1 MiCTUTBCSI 6€31I0CepeTHRO B MEINIHNAX JOKYMECHTAX.

Mexi qUCKpeIiifHAX TOBHOBaXCHb OPTaHy BHIIOTO PIBHS MPH MEPEBipIIi
pIllIEHb HWKYECTOSIIMX KOMICiii 3yMOBJIEHI OOOB’SI3KOM JOTPHUMAaHHS
NPUHLIUIIB afMiHicTpaTuBHOI mporenypu. CynoBHH KOHTPOJIb Yy TaKHX
NpPaBOBIJTHOCHHAX Ma€ 3/IMCHIOBATHCS 32 HACTYIHHM aJrOPUTMOM
NepeBipKU: HAsBHOCTI 3aKOHOJABYO BH3HAYEHMX ITiICTaB JJISl MTPOBEICHHS
NepeBipKU; HaJIE)KHOI BMOTHBOBAHOCTI aKTa, IO CKAacCOBYE IIONEPEIHE
pilieHHs1 (BUKJIaJeHHS! KOHKPETHUX MEIUYHHMX Ta IOPUAMYHUX HEBIAIOBII-
HOCTEH); NOTpUMaHHS OajaHCy MDK CycnulbHMM iHTepecoM (6oporhba
3 TPABOMOPYIICHHAMHU) Ta MPUBATHUM IHTEPECOM OCOOHM Ha CTaOiLIBHICTH
1 IpaBOBOIO CTATyCy.

Takum guHOM mo3utis Bepxosroro Cymy B crpaBi Ne 360/660/25 dak-
TUYHO 3aKpIIUTIOE€ MiAXid, 3a SKUM CKAaCyBaHHS PIIIEHHS 3a pe3ylIbTaTaMH
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nepeBipky HOro oOIPyHTOBAHOCTI MOJXKJIMBE JIMIIE Y BHIIQJIKy OYEBHIHOI Ta
Oe3cripHOi HEBIANOBIJHOCTI MarepianiB MEAWYHOI CIIpaBU yCTaHOBICHUM
KpuTepisiM. Y BCIX IHIIMX BHINAJKaX EKCIepTHAa KOoMaHJIa 3000B’s3aHa
IHIIIIIOBATH TIOBTOPHE OIIHIOBaHHSA i3 3a0€3ledYeHHsSM IpaBa 0coOM Ha
y4acTh y mporenypi. Takuil miaxin BiAMOBiTa€ MPUHIMIIAM BEPXOBEHCTBA
npaBa, MPaBOBOi BH3HAYCHOCTI Ta MPOMOPLIHHOCTI W YHEMOXXIUBIIIOE
MIEPETBOPEHHS KOHTPOJBHUX ITOBHOB&)XEHb HA IHCTPYMEHT CBAaBiIBHOTO
meperisiay Bke HaOyToro MpaBoBOTO CTaTyCy OCOOH.

DOI https://doi.org/10.36059/978-966-397-613-6-35

OCHOBHI IIPABA Y CEHCI POBEPTA AJIEKCI
B EKCIIEPTHII TEXHILI IOPUINYHOI APTYMEHTAIIII

ITaBaox AnaTtodtiii I'puroposuy
KaHouoam 1opuoudHUx Hayx,
acucmenm xageopu meopii npasa
ma npaeg aroouHU PUOUYHO20 (PaKyibmemy,
Yepniseyvkuil nayionanvruil ynieepcumem imeni IOpis @eovkosuua
M. Yepnisyi, Yxpaina

ExcrieprHa TexHika IOpHIMYHOI aprymeHTauii abo, sIK Takox Oylnemo
TOBOPHUTH 32 QHAJIOTIEI0 3 BIJOMHM IIOJIJIOM JIOTiKH, CydacHa €KCIEepTHa
TeXHiKa — IIe, 3 0HOr0 OOKY, MPUKIaAHUI (aKaJeMidYHNH, KBa3il0UKaTHB-
HUA) Oik Teopii IopuaAMYHOI apryMeHTalii, a 3 IHIIOro, — MOAAIBLINI
PO3BUTOK TPaJULIAHOT EKCHEPTHOI TEXHIKM ONpAalIOBaHHA CTyJICHTaMU
I0puaMYHOTO Ka3ycy. OCHOBHI IpaBa €, 3a Tak 3BaHUM IXHIM MaTepialbHAM
MOHATTSM, BH3HaYeHUM P. Anekci, «rpaBaMH, SIKi BKIIIOYCHI Y KOHCTUTYIIIIO
3 HaMipoM a0o 3 IHTEHI€I0 nosumugysamu npasa modunu» [1, c. 950].
Te, sike 3HaYCHHS TaKi OCHOBHI MMpaBa MarOTh y 3rajaHiil TeXHIIli, CTAHOBUTh
akmyanbHutl npedmen Jjis TOCTIIHKCHHS.

Mema 0onosioi — mokasartH, 1110 CYJ0BHH 3aXUCT OCHOBHHUX IMPaB y CEHCI
P. Anekci Moxe BimOyBaTHCS — B aKaJeMIYHOMY AacleKTi — B TEXHIIl
IOpUIMYHOT apryMmeHTauii, chopMoBaHiii Ha OCHOBI Teopil HOPHIMYHOT
apryMeHTauii Ta TpaJuiiiHoT eKCIePTHOT TEXHIKH.

1. Teopis POpUANYHOI apryMeHTAIlii — I CHOTOIHI HE SIKach €MHA
TEOopis, a CyKYIHICTh IiIXONiB, 5IKi (GOPMYIOTH «IIEBHY NpoOieMHYy cdepy
(dinocodii mpasa» (Y. Hoiimann) [2, c. 15]. Hdo 1iei chepu Hamexwurs,
30KpeMa, 32 CaMOBHM3HAUCHHSIM «HOPMAaTHBHO-aHATITHYHA» TEOpis IOpU-
muaHoi aprymenTamii P. Amekci [3, c. 33], skuii BogHOYAC iHCTPYKTHBHO
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MI0Ka3aB, sIK Taka Teopis MoXe OyTH 3aCTOCOBaHA JUIS aHai3y OCHOBHHX
npaB [4]. OmHak cam P. Anekci JOKIagHO HE TPOJEMOHCTPYBAB, K TAKUH
aHaJi3 MoOKe BiIOyBaTHCS 13 3aIydeHHSM W TpajuLiHHOI eKCIepTHOI
TexHikKH. OCTaHHE, ONHAK, HE 3aBaXKa€ B3ATH 32 OCHOBY CaMe KOHIEITH
P. Anexci u1st HAIIOTO PO3TIY.

Tpaaumiiina excriepTHa TeXHiKa — 1€ aKaJeMi9He MICTENTBO CKIIaJaHHS
MIICBMOBOTO E€KCIIEPTHOTO BHMCHOBKY IIPO 3aCTOCYBaHHSA YSBHUM CYIJICIO
MaTepialbHOrO MpaBa 3a IOMOMOIOI0 BHKOPHUCTAHHS INPABIXHOTO METOMY
Ta excrmeprHoro cTwio. [IpaBkHMI MeToxm mHpu mpOMYy — II€ CHOCIO
3aCTOCYBaHHS TaK 3BaHMX OCHOBHHMX MpPaBOBUX HOPM, TOOTO OOIPYHTY-
BAIBHKX 1 3allEpEYHUX HOPM MaTepialbHOTO IIpaBa, ifiesl SIKMX HaJeXKHTh
(3 1856 poky) nepenycim bepuxapny Bimmmaiiny, a ekCriepTHHA CTHIb —
ne nenyktuBHa ¢opma (oTke-hopMma) BHKIALy pPE3yJbTATiB IPaBOBOTO
aHayi3y, SKUM IIOYMHAETBHCS 3 (OPMYBaHHS TiMOTE3M 1 3aKIHUYETHCS
topmyoBaHHAM pinmieHHS. TOX, SKIIO KOPOTKO, €KCIepTHa TEXHIKa —
IIe «CHMYJIbTaHHE [SC. OJHOYACHE] 3aCTOCYBaHHS IPAaBIKHOTO METOIY
i ekciepTHOTO cTIIEO» (M.M. Bennr) [5, c. 1].

Ipore it y P. Anekci MoxHa mobadnTH pyX y HAOpsSMKY HO€THAHHS
Teopil IOPUOMYHOI apryMeHTallii Ta eKclepTHOi TexHiku. Tak, mo-mepiuie, y
fioro TBOpuOMy apceHasli MoOkHa 3HaWTH «OCHOBHY CXeMy IIepeBipKd
KOHCTHTYLIHHOT ckapru» [6], sKa, 0JJHaK, HAJISKUTh HE JI0 EKCIIEPTHOT, a 10
perAiiiiHoi TexHikh. L{e MOSCHIOEThCS THM, IO B IIil CXeMi HAETHCS AK MPO
MUTaHHS JOIMYCTUMOCTI, TaK i Mpo MHUTaHHS OOTPYHTOBAHOCTI KOHCTUTYIIH-
HOi ckapru. 3i cBoro 0OKy, y TpaaMLiiiHIH €KCHEpTHIH TeXHill MOBHHHO
HTHCS TUTBKH NP0 MUTaHHS OOIPYHTOBAHOCTI. SIKIIO BpaxyBaTH Iie, a TAKOXK
Te, IO eKClepTHa TexXHika TOoXOomuTh — Ha nayMmMky . Panbepi,
K.-®. HItyken6epra [5, c. 3—4] Ta iHmUX, a TaKOX, i3 3aCTCPEIKCHHIMH,
i Ha Hamly IyMKy — i3 peJSIiiHOI TEXHIKHM, TO MOXHa CTBEPIPKYBAaTH,
10 TpUHANMHI IMIUTIIUTHO P. Ajekci crosydae CBOIO TEOPil0 IOPHIMYHOT
apryMeHTarii B acTieKTi OCHOBHHX IIPaB i3 €KCIIEPTHOIO TEXHIKOI0. 3rajaHe
IIOMHO 3aCTEPE)KCHHS MOJIATa€ B TOMY, IO EKCIIEPTHA TEXHIKa BHHUKAE,
sk BimsHawatoth [.-II. Tadepkamn 1 M.M. Benar, ski cheuiagbHO
JOCIIKyBaK BimnoBimHe icropwune mutanHs [5, c¢. 4-5 et passim],
HE TUIbKH 13 peJsIiiHOT TEXHIKH.

[o-npyre, B enuumknoneanyHiii crarri «OcHOBHI mpaBa» P. Amnekci
NPsSIMO 3a3Hayae, 110 JJIsi OCHOBHHX IIpaB IEepeayCciM Ma€e 3HAUSHHS NOHATTS
mpaBa Ha gemo. IIpaBa Ha pemo (Rechte auf etwas) abo mpaBexi
(Anspriiche) — 1me HOpMaTHBHI BIZHOLICHHS MDX TpPbOMa EJIEMEHTaMU:
Hociem (a), agpecarom (b) i mpemnmerom (Geg) mpasa. [1, c. 949]. Take
PO3YyMiHHSI OCHOBHMX TpaB y AJIEKCI IONOBHIOETHCS IMEPEAYCIM IOJIIOM
MIPaBOBUX HOPM Ha IMpaBHJIA | IPUHIIUIH, SKi € BiANOBITHO NediHITHBHUMHU
Ta prima facie BenmiHHsIMH (HOKIagHO IUB. [4, c. 71-104] Ta iH.).
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OTxe, npuHaiiMHI (POPMAIIBHO 1 y3araJibHEHO Y YaCTHHI HOPMOTEOPETHY-
Horo Oaszucy P. Anekci nomyckae, sSIKIIIO BpaXxOByBaTH i CKazaHe y IoIepesi-
HbOMY a03ali, BUKOPHCTaHHS IPaBDKHOIO METOAY B IPOIECi CKIaIaHHs
EKCIIEPTHOTO BUCHOBKY.

[o-TpeTe, eKCIIEPTHUIA CTHIb Mae€, SIK BXKE CKA3aHO, NEIYKTHBHY IpH-
pomy, sxy P. Anekci mocmimpkye TOXi, KOJNH CTPYKTypHO TIOPIBHIOE
cyOCyMIIifo 1 3BakKyBaHHA SK (POPMH 3aCTOCYBAaHHS IpaBa ab0 TOIi, KOJIU
TOBOPUTH TPO BHYTPIIIHE 1 30BHINIHE BHIIPABJAaHHS IMPABOBOTO DIIICHHA
[7, c. 435 et passim]. SIKIIO KOHKpPETH3yBaTH OCTaHHE, TO 3HOBY Tpeba
KOHCTAaTyBaTH, 110 NpHHaMHI (QopMallbHa OCHOBa EKCIIEPTHOTO CTHIIIO
st P. Aniekci He € 4yxoro.

OTKe, BUKJIaJIeHe BHIIE J03BOJISIE CTBEPDKYBATH, 110 TEOPIisl OPHIMIHOT
apryMeHTanii i Teopis OCHOBHHX IpaB y P. Anekci nmpuHaliMHI IMIUTIIUTHO
CTHKAIOThCA 13 TPaJUILIHHOIO €KCIIEPTHOIO TEXHIKOIO.

TpangumiiiHa ekcliepTHa TeXHIKa Ma€ ChOTOMAHI 1 MpsMui abo eKCIuTi-
[UTHAN CTOCYHOK 10 MOHSTTS OCHOBHUX NpaB. Tak, M1 MOSCHEHHS IbOTO
MOXHa Bimgicnatu, A0 pooOit, Hampukian, T. [inbaedpana [8, c¢. 116-129],
b. Banepiyca Ta iH., IpoTe IIi aBTOPM HE MOXKYTh 3alPONOHYBATH TAKOTO
TICHOTO CIIONy4eHHsS Teopil IOPUANYHOI apryMeHTamii i Teopii OCHOBHHX
mpaB, sk 1e 3pobuB P. Azekci. Tak 4m iHakme, Te SK iHII aBTOPH TIPO-
MOHYIOTh 3aCTOCOBYBATH OCHOBHI HOPMH B €KCIIEPTHIH TEXHIll MOTpedye
OKPEMOT0 JOCITIHKESHHS.

2. Xaii Tam sk, anme nocsrHeHHs P. AJjiekci, a Takox #oro yuHiB
(M. Knarr Ta iH.) 1 Kojer, sIKi 3 HUM 0arato B YOMY COJIiIapU3yIOTHCS
(T.-YA. Kox, I'. PloccMaHH Ta iH.), 3 OHOTO GOKY, 0 SKOTO TSKIEMO 1 MH,
a TaKoX aBTOPIB, Ki CIEIiaTbHO 3aliMalliCs YK 3aiMarOTHCSl EKCIIEPTHOIO
texHikoro (I1. ATiyrep sk MOXJIMBHI 3aCHOBHUK TPaJULIHHOTO €KCIIEPTHOTO
ctumio [5, ¢. 119-137], . Menikyc, XX.-M. llamrep Ta iH.), 3 iHIIOro 00Ky,
MiBOJIAITH HAC N0 MHTAHHS, SIK BCE X TaKW IOETHATH TEOPIIO IOPUIMIHOT
apryMeHTamii Ta eKCIepTHY TeXHIKy 1 moOymyBaTd CIIOYaTKy NpUHAWMHI
CHHKPETHYHY TEOpif0 1 TeXHIKy IOPHOMYHOI apryMeHTamii B TMpoIleci,
30KpeMa, CYIOBOTO 3aXHCTy IpaB JIOAWHH, TOYHIIIC: I Yac HaBYAHHS
TAKOMY 3aXHUCTY.

Ha nHam norssin, Uist 1IbOr0 CHOYaTKy HMOTPIOHO y3arajibHUTH 3raJaHuil
BUILE IOJINI HAa MpaBWia i NPUHIUIM 1 TOBOPUTH IPO YMOBHI HOPMH
Ta HEyMOBHI HOPMH, TOOTO HOPMH per se abo HOpMH sIK Taki. B Takomy pasi
NpaBDKHUM MeToA, sikuil 3a pexomenpauiero B.B. TpyTHs, B KOHTEKCTI
YKpaiHCBKOro mpaBa OyJeMO HA3UBATH GUMOJICHUM MemoOoM, MOXKHA
PO3YMITH $IK BUKOPHUCTAHHS HPUHHATOrO HamMHM B LbOMY a03ami aHaii-
THUYHOTO TIOJILTY HOPM.

Wnerscs, Bracke, npo Take. OCHOBHI mpaBa MoskHa prima facie po3ymiTu
SAK HOPMH per se, TOOTO SK HOPMH, SKi HE MalwTh YCTaJCHHX YMOB
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3aCTOCYBaHHS, aje MOBHMHHI iXx Maru. CydyacHUH NpaBDXHUN / BUMOXHHH
METOJl y TakoMy pasi Oyae 3aBXIM pPO3IMOYMHATHCS 13 KOHKIIIO3MBHOT'O
(BHCHOBYBAJILHOTO) aHaJIi3y MPaBOOOIPYHTYBaJIbHOI HOPMH, HE3AJIEKHO BiJl
TOTO, MA€ TaKa HOPMa YCTaJIeHI yMOBH 3aCTOCYBaHHS, UM Hi. SIKIII0 BOHA Mae
TaKi yMOBH, TO 3aCTOCYBAHHs €KCIIEPTHOTO CTHIIIO Y BUIAJKY 3 OCHOBHUMH
mpaBaMd He OyJe MaTH iCTOTHHX OCOOJIHMBOCTEH MOPIBHAHO i3 THMH
HOpMaMH, SIKi TPAIULIIOTECA y MHUBUIFHOMY, KPHUMiHAJIBHOMY, ITyOJIIYHOMY
YU Sui generis mpasi.

OpHak, Taka CHUTYyallil Ha TPAKTUI[ HaBPsAA 4u OyIe MaTH NPAKTHIHE
3HAYCHHS, OCKUIbKHM, Ha Hall MOIIAA, SKuil (opMmMyBaBcs B MpoIieci
O3HAMOMIICHHSI 3 TBOPYUM JOpOOKOM P. Auekci, éci OCHOBHI mpaBa, SIKi
MaroTh (popMy IMPUHIHMIIB, € He aOCOIIOTHUMH, a BITHOCHUMH IpaBami. Lle
O3Ha4yae B KOHTEKCTI IO/ily HOPM Ha yMOBHI HOPMH 1 HOPMH per se Te, [0
BCi OCHOBHI ITpaBa sIK MPUHIIMIIK HE MAIOTh YCTAJICHUX YMOB 3aCTOCYBaHHS B
TOMY CeHCi, mo0 [mi yMOBH He MOrau O OyTH 3BaXKCHI 3 yMOBaMH
3aCTOCYBaHHS IHIIMX OCHOBHHX NPAB-TIPHHIIUIIIB.

B Takomy pa3i mpaBLKHHIA METON i EKCIIEPTHUH CTHIh IOTPEOYIOTH
mojanbioi  Momudikamii, fky MoxHa Oymno O 3OiiCHATH Tak: yMOBHU
3aCTOCYBaHHSI IPABOBOI HOPMHU MOTPIOHO PO3NUIMTH Ha TPH YACTHHU: YMOBU
3aCMOCY8anHs AK MAKi, MEMaymMosu 3acmocy8ants ma cyoymosu 3acmo-
cyeannsi. MeTayMOBH 3aCTOCYBaHHS NpPaBOBOI HOPMHM — II€ TaKi yMOBH,
sSIKI € YMOBaMH 3aCTOCYBaHHSI YMOB 3aCTOCYBaHHS SIK TaKHX. 3BiJICH 1 Ha3Ba.
CyOyMOBH 3aCTOCYBaHHS — II€ Taki YMOBH, SIKi pa3oM yTBOPIOIOTb YMOBH
3aCTOCYBaHHS 5K TaKi.

OcCHOBHI TpaBa sIK MPaBOBI HOPMHU — 116 HOPMH, SIKi MOPSA 3 YMOBaMH
3aCTOCYBaHHS SIK TAKUMHM 1 IXHIMH CyOyMOBaMH MarOTh — TaK 4M iHaKIe —
Yy CBOEMY CKJIaJli METayMOBH 3aCTOCYBaHHS. TakuM 4WHOM, JUI TOTO 100
CKJIACTH EKCIEPTHUI BHCHOBOK IIPO 3aCTOCYBaHHS OCHOBHOTO IIpaBa,
3aBXKIM NOTPIOHO OyTM TOTOBMM MaTH CIpaBy 31 3raJlaHUMHU BHIIE
METayMOBaMH 3acToCyBaHHA. lIpore me 3HOBY moTpebye cHemialbHOTO
JIOCHIDKEHHS.

Omxe, BHKIQJEHE BUIIE, J03BOJSE CTBEPIXKYBaTH, IIO: IO-TIEpIIe,
y P. Anekci npuHaiitMHI IMIUTIUTHO iCHYE YCBIJJOMIICHHSI TICHOTO 3B’SI3KY
Teopii OpUAMYHOI apryMeHTalii, Teopii OCHOBHHMX IMpaB Ta TPaaUIiHHOI
eKCIepPTHOI TEXHIKH, MO-pyre, TPaAWLIHHY EKCIEepTHY TEXHIKy MOXHa
Mou(dikyBaTH 3a JOMOMOIOI0 TOALTY IPaBOBUX HOPM Ha yYMOBHI HOPMH
i HOPMH per se, a TaKkOoX Ha OCHOBI BHJIUICHHS MeTa- 1 CyOymoB
3aCTOCYBaHHSI NpaBoBOi HOpMH. Takoro poxy Moaugikallist I03BOJISIE
pyxatucs Yy HanpsIMKy IOOyJIOBH €KCHEpTHOI TEXHIKH IOPUINYHOI
apryMeHTanii, sika Mo)ke OyTH BHMKOpUCTaHa 1 JUIi HAaBYaHHS CYyIOBOMY
3aXHCTY MPaB JIIOAWHH.
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MPOBJEMMU CYJIOBOI'O 3AXHUCTY PENYTAIII
TA BIJIIKOAYBAHHJ IIKO/JHX Y PA3I BI/IMOBHA
INOTEPHLJIOTO Bl OBUHYBAYEHHSA Y KPUMIHAJIBHOMY
MMPOBA/I’KEHHI Y ®OPMI IPUBATHOTI'O OBBUHYBAYEHHSA

IM4enina Oxcana BacuiiBHa
O0OKMOp 10pUOUYHUX HAYK, npoghecop,
npogecop kaghedpu KpUMIHATLHO20 nPoYecy
ma opeanizayii 00cy008020 cliocmsa
Xapxkiecvkuil HayioHaANbHULL YHIgepcUmem 6HYMpPIUHIX Cnpas
M. Xapkis, Yxpaina

3axucT mpaB Ta CBOOOA JIOOMHM B YMOBax CyYacHOTO PO3BUTKY
KPUMIHAJIBHOTO TIPOIECyalbHOI CHUCTeMH YKpaiHH HaOyBae o0coOIMBOT
aKkTyaslpHOCTI. BaxmmBe wiciie y IIbOMy KOHTEKCTI 3aiiMae ITHTaHHS
3a0e3edeHHs] CyIOBOTO 3aXHCTy pemyTallii ocoOH, a TaKOoXX MeXaHi3MiB
BiJIIKOAYBaHHS INKOAW Y BHIAJKAX BiIMOBU IIOTEPIJIOTO Bix OOBHHY-
BayCHHSA y KPHMiHAJIHHOMY TPOBA/DKCHHI Y (OpMi NPHUBATHOTO OOBHHY-
BaueHHs. Lls mpoOiiema mocrae He JMIIe K IOPUANYHA, a i SIK CYCIIBHO-
eTHYHa, OCKUIbKM CTOCYEThCS OalaHCy MiX IHTepecaMu IOTEpIILInX,
MpaBaMH IiJJO3PIOBaHUX/00BHHYBaYEHUX Ta €(DEKTHBHICTIO PABOCYIIS.

BinmoBine Ha MATaHHS PO HASIBHICTH B 0COOM TpaBa Ha BiIIIKOyBaHHS
IIKO/IM, 3aBJaHOI IHIIIIOBaHHSIM KPHUMIHAJIBHOTO TPOBA/KECHHS Yy (opmi
NPUBATHOIO OOBMHYBa4€HHS y pa3i MOJAbIIOi BiIMOBH TOTEPIIJIOTO Bif
OOBUHYBa4YeHHS, JIOKUTh Y IUIOMMHI PO3MEXYBaHHS JOOPOCOBICHOT
pearizarii mpaBa Ha CYAOBHH 3aXUCT Ta NeMiKTHOI moBemiHku. Cratts 40
Koncrurynii YkpaiHu rapaHTye mpaBo IHAWBIAYyadbHUX YU KOJIEKTHBHHX
MMHUCHMOBUX 3BEPHEHB a00 0COOMCTOTO 3BEpHEHHS O JEpKABHUX OPraHiB,
SIKi MalOTh HaJlaTH OOTPYHTOBAHY BiATIOBiAb y BCTAHOBJICHHU 3aKOHOM CTPOK
[1]. 3BepHeHHsT 0coOM 110 MPAaBOOXOPOHHUX OPraHiB i3 3asBOI0 MPO BYH-
HEeHHS KPUMIHAJIBHOTO PABONOPYILEHHS € peaji3ami€ero i KOHCTUTYIIHHOTO
npasa, a TOMy, 32 3araJIbHIM IPaBHIIOM, HE MOKE BU3HABATUCS HE3AKOHHOIO
JIEI0 Ta TATHYTH 332 COOOK0 IUBLIBHO-NPABOBY BIMOBIIANBHICTh Y BUTJISAII
BiJIIIKOAYBaHHSI ITKOTU (30KpeMa MOPAIbHOT).

[Ipote wneit iMyHiTeT He € aOCOIFOTHUM. 3TiJHO 3 NPABOBOKO MO3UILIEI0
BepxosHoro Cyny, BUCIOBJICHOIO y HH3II IIOCTAHOB Y CHpaBax IpO 3aXHCT
4ecTi, TiIHOCTI Ta JALIOBOI pemyTamii, BIANIKOAYBaHHS IIKOJM MO>KIHNBE
BUKITIOYHO 32 YMOBH, SIKIIO Hii 0COOM, KA iHIiIiF0Baja MPOBAKEHHS, OyIIn
CHPSIMOBaHI HE Ha 3aXHCT MOPYIIEHOTO NPaBa, a BUKJIIOYHO Ha 3aMOIisTHHS
IIKOAM IHIIKH 0co0i (37TOBXHMBAaHHS TpaBoM), 1 ii 3BEpHEHHS MICTHIIO
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3aBiIOMO HEmpaBIwBi BigoMocTi [2]. BomHoyac «BHKIAQJEHHS y JIHCTaX,
3asBax, CKaprax /10 IpaBOOXOPOHHOTO OpraHy 3aBiJIOMO HETPaBIMBUX BiJ0-
MOCTEH TSATHE 3a cO0OI0 BIJMOBIANBHICTE, Hepe0ayeHy YMHHUM 3aKOHO-
nmaBcTBOM YKpainm») [3]. 3okpema, KpuminansHuil konekc Ykpainu mepen-
Oavae KpUMiHAIBHY BiAMOBINANBHICTH 32 3aBiOMO HETIPAaBIWBE IOBIIOM-
JICHHSI TTPO BUMHEHHS KPUMIHAIBHOTO TpaBonopyuieHHs (crarts 383).

Cama mo co0i BigMOBa MOTEPIIOrO Bif OOBHHYBaueHHs (W0 € HOTO
JUCTIO3UTHBHUM IPAaBOM y KPHUMiHAJIBHHUX MPOBAKEHHAX Y GOpMi ImpUBaT-
HOTrO0 OOBMHYBA4€HHS) HE CBITYATH NPO ABTOMATHYHY 3aBiOMY HEIpaB-
JMBICTh 3asBH PO KpUMIHAJbHE MpaBONOpyIIeHHs. BimmoBa Moxke OyTh
HACJIIKOM ITPUMHPEHHS, BTPATH IHTEpecy 10 CIpaBH abo HeOakaHHs Opath
y4acTh y TPUBIMX CYJOBUX Hpoleaypax. ToMy aBTOMaTW4HOIrO NpaBa Ha
BIJIIIKOJYBAaHHS IIKOJAW JIMIIE 33 (aKTOM 3aKpUTTS KPUMIHAIBEHOTO
NPOBA/PKEHHSI 4Yepe3 BiAMOBY IOTEPIUIOTO BiJ OOBHHYBAa4YeHHS 3aKOH
He rependavae. s CTATHEHHS IIKOAW 3a MpaBwiamu crateit 1166, 1167
HusineHOTO KOmekcy Ykpainu (mami — LK Ykpaiam) HeoOXimHO mOBecTH
HasIBHICTh TTOBHOTO CKJIaJy IWBUIFHOTO NPAaBOMOPYIICHHS, A€ KIIOUYOBHM
1 HaWCKIAOHIIAM eJIeMeHTOM OyZe BWHA MOTEPIIoro y ¢GopMi yMHCIY
Ha Oe3ifcTaBHEe KpUMiHAIBHE ITePECIiTyBaHHS.

[MuTanHsa moxo mpaBa ocoOHM HAa BiNIIKOAYBAaHHS IIKOAW, 3aBIAHOI iit
HE3aKOHHMMH [ISIMM OpraHiB, L0 3AIHCHIOIOTH OIEPaTHBHO-PO3IIYKOBY
IUSIBHICTh, OPTaHiB JOCYIOBOTO PO3CIIiAYyBaHHS, MNPOKYpaTypH 1 Cymy,
y pa3i 3aKpHUTTSA CTOCOBHO Hel KPHUMIHAJBHOI'O MPOBAKCHHS 3 IIiICTAaBH,
BU3HaueHoi MyHKToM 7 wactuHu nepmioi crarrti 284 KIIK Vkpainwm,
BUPINIYETBCS KPi3b MPU3MY KOHIEMLIT peadiliTylounx 1 HepeabiliTyrounx
mijicTaB. 30KpeMa, 3aKpUTTSl KPUMIHAJIBHOTO MPOBA/KEHHS Y JIOCHIKyBa-
HOMY BHIIQJIKy € ()OPMaIbHOIO MifcTaBoio. ToOTO Takoro, sKa HE HAJae
npaBa Ha peabiiiTariro y nopsaky 3akony Ykpaian «IIpo mopsmok Bifmiko-
JIyBaHHS IIKOJM, 3aBJaHOI I'POMaJSHHHOBI HE3aKOHHUMHM JisSIMH OpPTaHiB,
0 3AIHCHIOIOTH OTIEPATHBHO-PO3IIYKOBY IisUTBHICTH, OpPraHiB JOCYIOBOTO
pO3cIigyBaHHS, MPOKYpaTypH i CyXy» Ta 3aCTOCYBaHHS SIKOi IIOB’s3aHE
i3 TIpolecyaJbHUMH TIEPEUIKOAaMH 3/IHCHEHHS KPUMIHAJIBHOTO TPOBaJI-
xenHs [4, c¢. 131].

3rigHo 3 yactuHoto nepmoto crarti 130 KITK Ykpainu «iikona, 3aBaaHa
HE3aKOHHHUMH PIIICHHSAMH, JisIMU YW O€3IsUTbHICTIO OpraHy, IO 3/iHCHIOE
OIEPaTHBHO-PO3IIYKOBY [IiSUIbHICTb, JOCYIOBE PO3CIiIyBaHHS, IPOKypa-
Typu abo cyay, BiIIIKOJOBYETHCS AEPKABOIO 3a paxyHOK Jlep»aBHOro
Oro/pKeTy YKpaiHU y BUMaJKax Ta B HOPAAKY, nepeadadeHux 3aKoHOM» [5].
CrienianbHIM HOPMATHBHO-IIPABOBUM aKTOM, IIO PETYJIIOE Ii BiIHOCHHH,
€ 3akoH VYkpainun «[Ipo mOpsIOK BIAMIKOAYBaHHS IIKOJM, 3aBJIaHOI
TPOMAaITHUHOBI HE3aKOHHUMH [iSIMH OPTaHiB, IO 3IiHCHIOIOTh OIIEpPaTHBHO-
PO3IIYKOBY MisUTBHICTH, OPTaHiB JOCYIOBOTO PO3CIiAyBaHHA, MPOKYpaTypH
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i cymy» [6]. CraTts 2 1poro 3akoHy MICTUTh BUYEPITHHUIA MEPEIK MiacTaB, 3a
SKUX BHUHMKAE TNPaBO Ha BiJIIKOJYBaHHS LIKOAM 3a paxyHOK Jlep»aBHOro
OromkeTy Ykpainu. J[o HUX HaiexaTh BUKIFOYHO PeadiTiTyr09i 00OCTaBUHH.

3aKpUTTA KPUMIHAIBHOTO MPOBAKEHHS y 3B’S3KY 3 BiIMOBOKO IOTEp-
MUIOTO BiI OOBHMHYBAa4YeHHS Yy KPHUMIHAIGHOMY TPOBaDKEHHI y (opMi
MPUBATHOTO OOBHHYBAaYCHHS € (DOPMAJBHHOIO IIiICTaBOIO, IO HE peadimiTye
ocoby 1 He MiATBepIKye ii HEBHHYBATICTh a00 BIACYTHICTH 3JIOUHHY.
Lle snmme o3HaYa€ HEMOXKIMBICTH NPOJOBKEHHS IIEPECIilyBaHHS dYepe3
BIICYTHICTB BOJIi moTepmijoro. JlepxkaBa B 0co0i ciigdoro, Ai3HaBada 4Yd
NPOKypopa, BHOCSYHM BIiJOMOCTI JI0 €IUHOTO PEECTPY JOCYAOBHX
PO3CITiyBaHb 3a 3asBOI0 MOTEPHIIIONO NP0 KPHMiHAIBHE MPABONOPYIIEHHS
npuBaTtHOro oOBHHYyBadeHHs (cratti 25, 214 KIIK) Ta npoBoxsum ciigyi
(po3urykoBi), HersacHi ciigyi (PO3UIyKoBi) i iHII MpolecyanbHi 1ii, misia
MIPaBOMIpHO Ta BUKOHYBaJa CBii MO3UTHBHUI 000B’s130K. Biarak, monansia
BiIMOBa TIOTEpPHIIOTO BiJ OOBHHYBaUCHHS HE pPOOWUTH TMOMepenHi il
JepKaBU HE3aKOHHUMHU €X tUNC (3 MOMEHTY 1X YYHHEHHS).

3 oy Ha me ocoba He Mae IpaBa Ha BIAIIKOLYBAHHS LIKOIH
3a paxyHOK JepKaBU B MOPSIKY creniadbHoro 3akoHy Ne 266/94-BP y pasi
3aKPUTTS IPOBAKEHHS 3 MiJCTaBH, BU3HAYCHO! ITyHKTOM 7 YaCTHHH IIEPIIOi
crarti 284 KIIK Vkpainn. BUHSTKOM MOXYTh OyTH JHIIEC BUIAIKH, KOJIA
i1 Yac TaKOTO PO3CIiyBaHHs NPAaBOOXOPOHHUMH OpraHamu Oyju BUMHEHI
OKpeMi, CaMOCTIlHI He3aKOHHI piIlleHHs, il U 0e3MisIbHICTh, HE3aKOHHICTh
SKUX BCTAHOBJICHA CYZOM a0 CIIAYUM CYIJACI0 IiJ Yac MPOBAIKCHHI.
VY rtakoMy pa3i IKOJa, 3amojisHa camMe UMK EKCllecaMH, a He CaMuM
(hakTOM  KpUMIHAIBHOTO TEPECHTiJyBaHHS, MOXE BIIIIKOJOBYBATHCS
HAa 3araJibHUX MijcTaBax 3a npaBwiamu cratei 1173, 1174 1K Ykpainu.

Bonnowac y pimenni Koncturyniitnoro Cyny Ykpainu Bix 08 uepBHS
2022 poky Ne 3-p(I1)/2022 xoHCTaTyeThCs, «II0 Yy 3B’SI3Ky 3 HepeaOiniTa-
LIIfHUM XapakTepoM MiACTaBH IS 3aKPUTTS KPUMIHATBHOTO TPOBAIKEHHS
<...> Ha 3aKOHO/IaBYOMY PiBHI He epen0adueHo MOKIUBOCTI BiAIIKOTyBaHHS
KO, 3aBJAaHOI HE3aKOHHUMH [isIMH OprafiB, IO 3ZIIHCHIOIOTH
OTEPaTHBHO-PO3IIYKOBY JisUIBHICTh, OpPraHiB JOCYJOBOI'O PO3CIiIyBaHHS,
MPOKypaTypH 1 Cydy, a TaKOX BH3HAYCHO IMEBHI OOMEKCHHS I TaKHX
ocio» [7]. YkazaHi MoOJOXEHHsS 3a aHAJIOTIEI0 MOXYTh OYyTH 3aCTOCOBaHI
JI0 BHINAJKIB, KOJH 3aKPUTTS KPUMIHAIBHOTO MPOBA/DKEHHS 3iHCHIOETHCS
3a (opMaTbHOIO MiJCTaBOI — BiJIMOBa IMOTEPIUIOrO BiJi OOBUHYBaueHHS
Yy KpPUMIiHQJIBHUX MPOBA/PKEHHSAX Y (OpMi MPHUBATHOTO OOBHHYBa4YeHH:.
binpmie 3a Bce, 0c00i, CTOCOBHO SIKOI 3aKpUTO KPUMIHAIBHE IPOBAIKEHHS
3a HepeaOUTiTalliHOIO MiJCTaBOIO, Mae OyTH rapaHTOBaHE NpaBoO Ha edek-
TUBHHMH CYJIOBHH 3aXWCT, IO TOJISITA€ B MOXJIMBOCTI 3BEPHYTHCS 10 CyIy
MO0 MEPEeBipKU 3aKOHHOCTI Ta OOTPYHTOBAHOCTI NMPOLECYANBHUX PIIICHb.
Skmo Oyne BCTAaHOBICHO HE3aKOHHICTh IEPECTiTyBaHHSA, CyI IOBHHEH
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BUDILNINTH TUTaHHS peadumiTanii, 3axucTy pemnyramii # BiAIIKOAYyBaHHS
wkou [7].

IMpore umaHMM KIIK VYxkpaiam MexaHi3M CHpPOCTYBaHHS CyMHIBIB
Yy HEBHHYBATOCTi 0coOM abo 3abe3meueHHs BiTIIKOAYBAaHHS IIKOIU 0OCO0i,
IOI0 SIKOI KpUMIHAJIbHE MPOBAPKEHHS OYyJ0 3aKpUTO 32 (OPMAIBHOIO
MiZCTaBOI0, 30KpeMa y 3B’A3Ky 3 BiIMOBOIO MOTEPIUIOTO Bix OOBHHY-
BayCHHSA Y KPUMIHAIBHUX HPOBAKCHHAX y (HOpMi IPUBATHOTO OOBHHY-
BadCHH!, HE IIepe10adeHo.
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ENICTEMOJIOTTIHI TA OLTHIOBAJIbHI KPUTEPII
HEJUCKPUMIHALITHOCTI ITPUIUCIB 3AKOHY
B MPAKTULI KOHCTUTYLIAHOI'O CY1Y YKPAIHU

Pa6inosuu Ceprii
O0OKMOp 10pUOUYHUX HAYK, npoghecop,
207108HULL HAYKOBULL CNIBPOOIMHUK 8I00LTY
MIHCHAPOOHO20 NPUBAMHO20 NPA8A,

HJ[I npusammnozco npasa ma nionpuemHuymaea imeni akaoemixa
@.I". Bypuaxa HayionanvHoi akademii npasosux Hayk Yxpaiuu,
npogecop kaghedpu Koncmumyyitinoeo npasa,
Jlveiecokutl HayionanvHull yHigepcumem imeni leana Opanka
M. Jlvsis, Ykpaina

[pakTnyHa peamizamis 3acagd piBHOCTI BHUMAara€ BHUKOPUCTAHHS
BiINIOBITHHUX IOPUINYHUX 3aC00IB B Pi3HUX CETMEHTAX IOPUIMIHOI CHCTEMHU:
MIPaBOTBOPUYOCTI, MPABOTIyMadeHHI i HOPMOKOHTpoii. Jlo Takmx 3aco0iB
HaJIeXKaTh: HAa BCiX PIBHAX 1 CTalisfX IOPHIUYHOTO PETYIIOBAaHHA — MHUCaHI
W «HemucaHl» KOHCTHMTYIIMHI 3acaju OPUAMYHOTO  PEryJIOBaHHS
(comiayibHOT CIPaBEJIMBOCTI Ta COLIAIBHOI JICp)KABH), KOHIICHINS 3aX0IiB
minrpumyBanbhoi gii, affirmative action; ma 3akonomaBdomy piBHI —
IOPUIMKO-TEXHIYHUN MpuioM JudepeHiiamii npaBoBUX CTaTyCiB; Ha piBHI
KOHCTUTYIIHHOTO KOHTPOJIIO — 3aCOOM OI[IHFOBaHHS BiJIIIOBiTHOCTI SIKOCTI
W 3MiCTy 3aKOHOJABUMX NPHUIHKCIB KOHCTUTYLIHHMM TapaHTisIM IpaB
JIIO/TUHH.

[Tynkramu, sKi NMO3HAYAIOTh PaHHI €TAaNld PO3BHTKY METOJMK 3acCTOCY-
BaHHS 3acaJyl PiBHOCTI B NPaBOBOMY PETYIIIOBAaHHI €KOHOMIYHUX BITHOCHH
B KOHCTUTYIIITHOMY CYIDOYHMHCTBI MOXYThb cCiyryBatu pimeHHs Cymy
B CIpaBax Ipo enekrpoeHepreTuky Bing 12.02.2002 Ne 3-pm/2002 (cymms-
nonosifgay B.1. PozeHko), mpo Moparopiii Ha IpUMYyCOBY peajizaiilo MaiiHa
Big 10.06.2003 Ne 11-pni/2003 (cymnsi-nonosigau I.A. TuM4eHko) Ta cripaBa
IIOI0  KPEOUTOpIB  IMIANPUEMCTB  KOMyHaJbHOI  (OPMH  BJIACHOCTI
Bix 20.06.2007 Ne 5-pn/2007 (cynns-nonosigay B.B. [IxxyHb).

Y KOHCTUTYLIIHHOMY MPaBOCYIi «ITiCIIMaliIaHHOT0» TIepioy crieliati-
30BaHUl OpraH KOHCTUTYLIHHOT FOPUCAMKLIT YKpaiHU pO3LIMPHB 1 BATOHYNB
CBill IHCTpyMeHTapiii mepeBipKM KOHCTHTYLIHHOCTI 3aKOHOJAaBYOTO
pEryJIIOBaHHS €KOHOMIYHMX BIHOCHH, 30KpeMa 3a PaxyHOK pO3pOOJICHHS
KpPHUTEpiiB TNPaBOMIPHOCTI NPaBOOOMEXEHb, ypaxyBaHHS €BPONEHCHKUX
CTaHIAPTIB Ta 3apyODKHHUX MPAKTHUK KOHTPOIIO MPABOMIPHOCTI 0OMEXEHb
COMiabHAX Ta CKOHOMIYHHX IIPaB JIFOIHU.
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Tak, y cdepax IUBIIBHOTO Ta IOCIONAPCHKOTO MpaBa BifOyacs eBoIo-
i BiJ NPHHLIMITY PIBHOTO 3aXHUCTy JIep)KaBOIO BCTAHOBIICHHUX 3aKOHOM
oco0nuBOCTEl IMPaBOBOTO peXuMy (DOpM BIIACHOCTI 10 IMIUIEMEHTAI]
€BpPONEHCHKUX TPABOBHX CTAaHIAPTIB MPOMOPLIHHOCTI Ta HETUCKpHUMiHa-
miftHocTi [1, 2]. TlopyureHHsS piBHOCTI KOHCTHUTYIIIMHUX TIpaB i CcBOOOX
o3Hauae, mo ocoba abo rpyma oci® 3a BuzHaueHUMH Y ctarti 24 Kown-
ctutymii YKpaiHn O3HaKaMu, sIKi OynH, € Ta MOXyThb OyTH miicHUMH abo
MPUITyIIEHUMH, OTPUMYy€ IMpuBiyiei abo 3a3Hae OOMEXEHHA y BHU3HAHHI,
peaiizarii Y1 KOPUCTYBaHHI IIpaBaMH i cBoOogaMu B OyIb-aKii popmi, Kpim
BUMAJAKIB, KOJH Take OOMEKEHHS MAa€ MpPaBOMIpHY, 00 €KTHBHO
OOIpYHTOBaHy MeETY, CIIOCOOM [OCSATHEHHs SIKOI € HaJeKHUMHU Ta TO-
TpiOHUMHU.

VY couianbHii cdepi B yMoBax (phiHAHCOBO-EKOHOMIYHOI KPU3U MPUHIINAI
CIpaBeUIMBOrO OallaHCy MK iHTepecamu ocodu Ta cycmiiabetBa KC KoH-
KPETH3yBaB SK MPABO JEP)KaBU Ha BHUPIIICHHS COLIATbHUX UTaHb Ha BJac-
HUH pO3Cy[ 3aJIeKHO BiJ iCHYIOUMX (PiHAHCOBO-CKOHOMIUYHIX MOXKJIHBOCTEH
[3-5]. opsia i3 M, Cya0M 3ampoBapKEHO: a) HIHHICHO-OI[IHIOBATbHI MEXi
3aKOHOJABYOr0 PO3CYIy: 3a00poHa BmaBaTHUCA A0 OOMEXEHb, L0 IIOPY-
IIYIOTh CYTHICTh KOHCTHTYHIHHUX COLIANbHUX TpaB ocio» (Ne 5-pm/2005)
Ta «00OB’SI30K JepXkKaBH 3a OyIb-IKHX OOCTaBWH 3abe3ledyBaTH TOCTaTHI
YMOBH XHTTsI, CYMICHI 3 JIFOJICBKOIO TiZHICTIO» [5]; 0) hopmanbHO BU3HAYCHI
MEXi1 Takoro poscyay. B octanubomy Bunanky KC Takok BU3HAB COIliabHI
3000B’s13aHHS JCP)KaBH IOI0 OCIO, SIKI MOCTpaKAaid BHACIIIOK aBapii
Ha YopuoOuibcekiii AEC, Takumu, 110 He 3ayiexaTh BiJ (iHAHCOBHX
MOXIIUBOCTEH JiepKaBu Ta 1 eKoHOMiYHOTO cTaHoBuia [7-8]. Tum camum
BCTAHOBJICHO CBOEPIZHE «aOCOIIOTHEY COLialIbHE 30008’ I3aHHS.

Cepen  IOpUAMKO-TEXHIYHMX IHCTPYMEHTIB 3a0e3NedeHHs 3acaau
COLiaIbHOT CIPSIMOBAHOCTI €KOHOMIKHM y KOHCTHUTYHIHHOMY CYZOYMHCTBI
YkpaiHn BaJIMBE Miclle HAJIEXHWTh HPUHIMUIIAM COLabHOI OOTpyHTO-
BaHOCTI Ta 00’ €KTUBHOI BUIIPABIAHOCTI 3aKOHO/IaBYOTO PETYIIIOBAHHS, SIKUM
y mpakruiii €CITJI Bimnosinae 3acama objective and reasonable justification.
O3Haka «00’€KTUBHOCTI» BKa3ye Ha MOXIIMBICTH eMIIpUuHOI Bepudikaril
COLANIHUX TMIJICTAaB OPUAMYHOTO TPUIHKCY, O3HAKa «PO3YMHOCTI» —
Ha HOro BIAMOBIZAHICTh TUMIOBUM CYCIUILHUM YSIBICHHSM 3 MO3HUIIT «PO3yM-
HOTO CIlocTepiradyay, TOAI SK O3HaKa «BUIIPABIAHOCTI» — Ha JIETITHM-
HICTh TaKOro IPUIKCY 3 MO3MLIH COLIaIbHUX YSBJICHb HaHIBHUX TPyl
CYCIILIbCTBA.

[Tpu poMy oOIiHIOBaHHS OOIPYHTOBAHOCTI 32aKOHOJABYOTO PETYJIIOBAHHS
0a3yeTbCsi Ha TIPaBOBOMY, COILIaJIbHOMY Ta €KOHOMIYHOMY (30Kpema
(hyHKIIOHATBHO-LITBOBOMY) Mi3HaHHI. METOI0 COIaJIbHOTO Ta EKOHO-
Migaoro mizHaHHS KCY € BUSBIICHHS HasABHOCTI/BIACYTHOCTI 00’ €KTHBHIX
comialbHUX TiAcTaB Ui (HE)IU(PEpEHIIOBAaHHS 3aKOHOMABIIEM IPAaBOBUX
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CTaTyCiB YYaCHUKIB €KOHOMIYHUX BiJJOCHH, BCTAHOBJICHHS OCOOJHMBOCTEU
HOPSIAKY 371HCHEHHs iXHIX MpaB Ta/abo MeX Takoro 3/1iHCHEHHS TOILO.

3 orsimy Ha Te, IO B MPAKTHUIl KOHCTUTYIIHHOTO CYyIOYMHCTBA BUpA-
JKEHa €IHICTh KOTHITUBHOI'O ¥ I[IHHICHO-OLIIHIOBAJIBHOIO BIJHOIIEHD,
IMIUTIDUTHOIO OCHOBOIKO 3xilicHIOBaHOTO CyZOM COMLIANBHOTO ITi3HAHHSA
€ 3acajla THOCEJIOTIHHOTO ONTHMIi3MY, 3TiIHO 3 KOO COIiaNbHA MIHCHICTS i,
30KpeMa, 3B’SI3KH, SIKi € IPEIMETOM JOCITIHKEHHS, € TMi3HABaHUMHU.

CormianpHa HEOOXiAHICTH BCTAHOBJICHHS MPaBOBOI audepeHtiiamnii Ta/abo
MIPaBOBUX OOMEKEHb MOXKe OYTH 3yMOBJICHA SIK ICHYIOUNMH MaTepialbHUMH,
TakK 1 ijeaJJbHUMH KOMIIOHEHTaMU (DYHKI[IOHYBaHHS COLIaIbHUX 1HCTHTYTIB
Ta OisTIBHOCTI areHTiB €eKOHOMIYHHUX BIAHOCHH, iX Oa)KaHUM, MOJEIHLOBAHUM
CTaHOM.

OuiHIOBaHHSI OOTPYHTOBAHOCTI IIPaBOBHUX BIMIHHOCTEH € BHSBIICHHSIM
3HAYMMOCTI COIIATBHUX MIiZICTaB TX BCTAHOBJICHHS. Take OLIHIOBAHHS BHCTY-
ae 0COOJIMBUM TPUIAOMOM COIaTbHO-IIPABOBOTO Ii3HAHHS, HE TOTOXHUM
OLIIHIOBAHHIO BIIIIOBIIHOCTI BCTAHOBJIEHMX BiIMIHHOCTEH IXHIM JIETITUMHIN
MeTi (mpHHIUIY «IoMipHOCTI»). [lincraBoro nans BHCHOBKY OpraHy
KOHCTUTYLIHHOI FOPUCAWKIII IMPO OOIPYHTOBAHICTh THUX 3aKOHOJABYMX
BiIMIHHOCTEH, AKi 3a0e3meduyroTh Mif0 3aCaJd COI[albHOI CIPSIMOBAaHOCTI
eKOHOMIKH, MOXXYThb OyTH BHU3HAHI CYCIIJIBHO JIETITHMHI 3aJI€KHOCTI —
3B'SI3KM, BCTAHOBJIIOBaHI MDK: a) NPAaBOBUMH O3HAKaMH Ta EMITiPUYHUMHU
YUHHUKaMU; 0) HopMamu KoOHCTUTYLI] Ta HOpMaMHu 3aKOHIB YKpaiHu;
B) MOPaJIbHUMH YSBJICHHAMH Ta 3aKOHOAaBUMMH HOPMaMH.
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posniny X "Ilepeximni monokeHHs" 3eMeNbHOTO KOIEeKCy YKpaiHu (cmpaBa
Npo TOCTiHE KOPHCTYBaHHs 3€MENbHUMHU JiisiHKkamu) Big 22.09.2005
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7. Pimenns pyroro ceHary Koncruryuiiinoro Cyay Ykpainu y cnpasi
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8. Pimenns [epmoro cenary Koncruryuiitnoro Cyny Ykpainu y cnpa-
Bl 3a KOHCTUTYLiiHOI0O ckaproto Koctinm Mukonn BacmnboBuya mozmo
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INMPEACTABHUITBO Y CIIPABAX
ITPO BCTAHOBJIEHHS IOPUINYHUX ®AKTIB

Tatynanu Ipuna IOpiiBHa
KaHOUOam 1opuoudHUX HayK, OOYyeHm,
Odoyenm Kageopu npoyecyanrbHo20 nPasa IPUOUYHO20 Paxyibmenty
Yepriseyvkuii Hayionansruil yHieepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Ykpaina

CrpaBH OKpeMOro NpOBaKEHHS PO3IIISIAI0THCS CYJIOM 3 J0/IePKaHHIM
3arajibHAX IMPaBWJI, BCTAHOBJIEHHX LIMBIIBHUM MpOIECyaJbHUM KOZEKCOM
VYkpainn (mami — HUIIK VYkpainu) (u. 3 cr. 284), ToOTO 32 mpaBuUiIaMu
MO30BHOTO TpPOBA/UKEHHS, OJHAK, 3 BHHATKAMH Ta JONOBHEHHSIMH.
B nmanomy mpoBa/pKEHHI peasi3y€eTbesi IHCTUTYT HPEICTaBHUIITBA SIK BH
npaBHUYOi gonomord. CrpaBu OKpEMOTo MPOBaKEHHS y CyAl Iepuioi
IHCTaHIIi y BUMaaKax, BCTAHOBJIEHUX IyHKTamu 1, 91 10 4. 2 cr. 293 LIIK
YKpaiHu po3riIsgaroTeCs CyZ0M 3a 000B’S3KOBOIO YUacTIO aJBOKaTa OCOOH,
CTOCOBHO $SIKOi PO3IJBIAEThCS cHpaBa. Y BCIX IHIIMX cIpaBax HE Mepen-
0aueHO ydJacTh aZBOKaTa SIK OOOB’S3KOBY. YYAaCHUKH CIpaBU (3asIBHUKH
Ta 3aiHTepecoBaHi 0coOM) Ha BIACHUH PO3CYZ BHPIIIYIOTH SIK OpaTHUMYTb
y4acTh y MpoIeci: 0COOMCTO YW 3BEpPTATHCS 32 MPABHUYOIO JIOMOMOTOIO
o anBokara? Ile >k crTocyerbest 1 onHiel 3 HAMMOMIMPEHIMINX CHpaB, sKa
PO3IIISIAETHCS B IOPSJKY OKPEMOT'O TPOBA/IXKEHHSI — BCTAHOBIICHHS (DaKTiB,
1110 MaroTh ropuanyHe 3HaueHHs (Po3ain IV rnasa 6 LIITIK Ykpainn).

3rigHo mocraHoBu Bepxosuoro Cyay y ckiami koserii cynuiB Tperboi
cynoBoi nanatu KacaniiiHoro nusuisHOro cyay Bin 21 tpaBust 2025 poky
y cmpasi Ne 754/13001/23 «CrnpaBu 1po BCTaHOBJICHHS (haKTiB, 110 MArOTh
IOpUIMYHE 3HAUEHHS, HaJIeXKaTh JI0 IOPUCAMKIII Cy/ly 3a YMOB, SIKIIO 3T1JTHO
i3 3aKOHOM Taki ()aKTH CTBOPIOIOTH IOPUIMYHI HACTIOKH, TOOTO BiJ HHUX
3aJIe)KUTh BHHUKHEHHS, 3MiHa a00 NMPHUIMHEHHS OCOOMCTHX UM MAaHOBHX
IIpaB TPOMAISIH; YMHHAM 3aKOHOAABCTBOM HE Iepe10adeHo iHIIOTO MOPSAKY
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iX BCTaHOBJICHHS; 3asBHMK HE Ma€ iHIIOI MOXKJIMBOCTI ojepxard abo Bia-
HOBUTH 3aryOiieHMH YW B3HUINEHWH NOKYMEHT, SKWH NOCBimuye ¢akr,
II0 Ma€ IOpWAWYHE 3HAYEHHS; BCTAHOBJICHHS (AaKTy HE IIOB SI3YETHCS
3 HACTYITHUM BHPILMICHHSIM CIIOpPY MPO MPABO».

VY mepiox nii BOEHHOTO CTaHy CyIH IIEPEBAXHO PO3IIISNAIOTH CIIPABH
IIPO BCTAHOBJICHHS, 30KPEMa, TAKUX IOPHINYHNX (DAKTIB: PO BCTAHOBIICHHS
(hakTy, IO 3asBHUK € UICHOM CiM’i 3armbioro BiHCHKOBOCITY>KOOBIIA,
3 METOI0 OTPHMAaHHS TPOIIOBOI KOMIICHCAIlll; PO BCTAHOBJIEHHS (akTy
MPOKUBAHHS ONHIEIO CIM’€I0 YOJOBiKa Ta JKIHKM 0e3 MHUTo0y 3 METoro
OTPUMaHHSI TPOIIOBOI KOMIIEHCAIli y 3B’SI3Ky 31 CMEpTIO BiHCBHKOBO-
CIIy’KOOBILISI; TPO BCTAaHOBJIEHHs (hakTy mnepeOyBaHHS Ha YTpPUMaHHI
3arn0JI0ro BifICEKOBOCITYKOOBISl 3 METOI0 OTPHMAaHHS IEpeXoy Ha 1HIINH
BHJI TICHCIT 200 OTPUMAHHS COLIATBHOI TOTIOMOTH; (haKT HAPOHKEHHSI 0COOU
Ha TepuTOpii, Ha sKili BemyTbcs akTHBHI OoWOBI mii, Qakr cMmepTi
0co0H/BiiCEKOBOCTYKOOBIIS Ha TEPHUTOPIi, HA SKil BEAyThCS aKTUBHI OOHOBI
nii a00 Ha THMYAacOBO OKYIOBaHi TepuTopii; pakT OaThKiBCTBA ITOMEPIIOTO
BICHKOBOCITY>KOOBIIS 111010 AUTHHH TOLIO.

I3 3assBamMu TIpO BCTAHOBJIEHHS (DAKTIB, 110 MAIOTh IOPUIUYHE 3HAUCHHS,
B mepiox Mii BOEHHOTO CTaHy IO CYAy 3BEpPTAalOTbCA OCOOM IEepEeBaKHO
3 METOI0 peecTparlii HapoKEHHS AiTeH; peecTpariii cMepTi sIK 3aru0Oimx
BIHCBHKOBOCITY>KOOBIIIB, TaK 1 IUBIIBHUX 0Ci0 BHACHIIAOK 30poiiHoi arpecii pg
npoTu YKpaiHHM; OTPHMaHHS OJHOPa30BOI TPOIIOBOI JOMOMOTH CiM’siM
3aru0JIuX BiHCHKOBOCITY)KOOBIIIB, OTPUMAaHHs IHIIMX COILIalbHUX BHUILIAT
i jomomor; O(QOpPMIICHHS CHAIIIWHK, peaii3amii mpaBa Ha BIACTPOUKY
BiJl NMPU30BY Ha BIHCBHKOBY ciyxOy mix uac MoOimi3amii; 3BUILHEHHS
3 BIMICbKOBOI CiTy>)KOW; BH3HAuUEHHsI CTaTycy OCOOM, sika TmepeOyBae Imif
3axuicroM KOHBEHIIIi po 3aXUCT UBLIEHOTO HACEIICHHS i 9ac BiHU BiJ
12 cepnus 1949 poky; cTATHEHHS KOMIIEHCAIl] KON, 3aBAaHOI BHACIIIOK
30poiiHoi arpecii pd npotu Ykpainu Toro.

Komo 3asBHHKIB pIi3HHTBCS 3aleXHO Bif (akTy, SIKHH MiamsIrae
BCTaHOBJICHHIO Ta 3 KO METOI0. 3aKoHOAaBelps Timeku y cr. 317 LIIK
VYkpaiHu 10 NIeBHOI KaTeropii crpaB 3akpimuiroe oci0, ki MOXKYTh MOJAaTH
3asBy 1O CyHdy, cepell SKHX BOAa4aeMo INpPEJCTABHHUKIB Ta 3aKOHHHX IPE-
cTaBHUKIB. [IpoTe BBa)kaeMo, IO BPaXxOBYIOUH OCOOJIHMBOCTI MPOBAJKEHHS
y chpaBax IIpO BCTaHOBJCHHS (akTy Hapo/KeHHs abo cMmepTi ocodu
Ha TepUTOpil, Ha sKiii BBEJEHO BOEHHMH YW HaJI3BUYaHMU cTaH, abo
Ha TUMYacoBO OKYINOBaHiii Tepuropii YKpaiHH, y HHX 3a aHaJIOTi€l0
3 BHIIEBKa3aHUMU CIIpaBaMH CJIiJ IepefdaynuTd 00OB’SI3KOBY ydacTh
ajiBOKaTa. Y4acTh BKa3aHOTO CyO0’€KTa CIPHATUME E(QEKTUBHOMY 3MiM-
CHEHHIO IMBUIBHOTO CYAOYMHCTBA Ta peaiizauii #oro 3aBmaHb. AJIBOKAT
3’sCy€ MiACYAHICTh CHpaBH, 3a0€3MEUYNTH MpaBIiIbHE O(QOPMIICHHS 3asBH,
30ip MOKa30BOi 0a3W, BU3HAYMTH KOJIO 3aiHTEpECOBAaHUX OCi0, y BH3HAYCHI
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CTPOKH peallizye BCi CBOI IIOBHOB&KEHHS, INPEICTaBUTh IHTEpECH 0coOH
B CyZi, CBO€YaCHO TMIpel sSIBUTH pILICHHS JI0 BHUKOHAaHHA 4YM OCKap-
JKeHHSI Ta 1H.

Ha crorommimmHili meHsr Maemo mpakTuky BC, sxa mepembadae, 1o
«TIPEIICTaBHHUITBO Yy CIIpaBaX OKPEMOTO TMPOBA/UKEHHS B alesIiiHI}
IHCTaHMIi 3AIHCHIOEThCA BUKIIIOYHO a7BOKaToM. CIIpaBH OKpPEMOTO IpOBaji-
JKEHHSI TIPO BCTAHOBJICHHS IOPUAMYHUX (PAKTIB HE HAIEXaTh 0 MaJo-
3HAYHUX COpaB. Y Cy[i amensiiiHol IHCTaHIli MPEeICTaBHUITBO Y TaKUX
CIpaBax MOXE 3ZIHCHIOBATHCA BHKIIOYHO aJBOKATOM ab0 3aKOHHHUM
MpeACTaBHUKOMY. TakuM 4MHOM, BOA4a€eThCsi 000B’SI3KOBA y4acTh a/IBOKaTa
TUIBKY Ha CTaJii Meperiisily CyAOBHX pillleHb. ANENSIIHHUNA Cy/ TepeBipse
NPaBWIBHICTH 3aCTOCYBaHHS HOpPM TIpaBa Ta JOKasu (BKIIIOYAIOUU
CBITYEHHS), 1[0 BCTAHOBJIOIOTH (AKTH JUIsI OCOOMCTHX YU MaHHOBHX IIPaB.
[TpeacTaBnsroun KIIEHTIB, aJBOKATH MAalOTh YITKO OOIPYHTYBaTH METYy
BCTaHOBJICHHS ()aKTy ¥ HEMOXKIMBICTh OTPHUMATH JOKYMEHT I103aCyJOBO,
a TakoXXK BYAcHO (DOPMYJIIOBAaTH KIIOMOTAaHHS [0 cyxy (HampuKiIan, ITpo
BUTpeOyBaHHs JJOKa3iB, 3a0€3MEeUeHHs 0Ka3iB, MPU3HAYCHHS EKCIICPTH3H,
3aITy4eHHS CBIIKIB).

Bomgnouac, 3rigHo mo3unii BC y cyni anensmiitHoil iHCTaHIT peacTas-
HHUNTBO y TAaKUX CIPaBaX MOJKE 3/1HCHIOBATHCS BHKIIIOYHO aJBOKaTOM abo
3aKOHHUM MPEACTABHUKOM. AJie K craryc (IpaBa, 000B’sI3KH, BIAMOBIIab-
HICTB) Ta MPOIECYyaIbHE CTAHOBHUIIIE IIUX CYO €KTIB Y MPOIIEC BIAPI3HAETHCS.
S0 amBOKAaTChKa MISUTBHICTH — Ii¢ crerudiuHa nmpodeciiiHa AisTbHICTb,
a aJBoOKaT — I 0co0a 3i CHeIialbHAM CTAaTyCOM, TO 3aKOHHHMHU TpE-
CTaBHHKAMHU €: OMIKYHH, MIKJIyBaJIbHUKH, OAThKH, SIKI HE BOJOIIIOTH i HE
3000B’s13aH1 BOJIOAITH IOPUANYHUMHU 3HAaHHAMH. binblie Toro, ayxke 4acTo
3aKOHHI IIPEJCTAaBHUKM MOXYTh 3JIOBKMBATH CBOIMH IIpaBamMu. Tomy
JUIs HaJaHHs npodeciiHol MpaBHUYOI JONOMOTH B YKpaiHi i /i€ aJBoKaTypa
(cr. 131-2 KV). HisnpHICTD afgBoOKaTa K MpeICcTaBHUKa 0coOu 3abe3meuy-
€ThCS UITKO 3aKOHOZABUOIO PEriIaMEHTAIl€}0 3 IOCTIHHUM I BIOCKOHA-
neraaM. Ilix gac 3mifiCHEHHS aBOKATCHKOI HisUTBHOCTI aJBOKAT Ma€ IPaBO
BUYMHATH Oynb-siKi [il, HE 3a00pOHEHI 3aKOHOM, MpaBHJIAMH a{BOKATCHKOT
€THKU Ta JOTOBOPOM IIPO HAJlaHHS MPaBOBOI jJomoMord. Takox npu 3.iii-
CHEHHI a/IBOKAaTChKOI JISUIBHOCTI aJJBOKAT Ma€ He JIMIIe MeBHI npodeciiiHi
mpaBa, a i npodeciiiHi 000B’sI3KH, SIKMX BiH MOBHHEH JTOTPHUMYBATHCh.

AnBokar — 1ie npodeciiiHuil NpaBHUK 3 BUCOKMMH €THYHHMH 1 MOpPab-
HUMH TPUHLUIAMH, SKUH 3aCTOCOBYE Yy CBOIH JisUTBHOCTI TPOBIJHI CBITOBI
MIPaKTHKH, BUCTYIIAE JIJEPOM Yy IOpUANYHIN crinbHOTI. Came Ha aJlBOKATIB
MIOKJIaJIeHnT 00O0B’S30K HaJaBaTH OKPEMHMM 0cCo0aM MNpaBHHUYY JOIOMOTY,
3aXMIIATH 1X IHTEPECH, IIPU I[bOMY POOUTH ILie B paMKax 3aKOHY Ta 3 JOTpH-
MaHHSIM TpaBuil mnpodeciiHoi erwkd. JisSNTBHICTH aaBOKaTa mOTpedye
He nume npodeciifHuX 3HaHb Ta HABUYOK, a IIe ¥ BMIHb 3HAWTH CIIIBHY
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MOBY 3 KIIEHTOM, MigiOpaTH MiIXiZ A0 KOXKHOTO, XTO 3BEpHYBCS. SIKIIo
yepes3 BiK, IICHXiYHE 3aXBOPIOBAHHS, iHIII 00 €KTUBHI IPUYMHY Y KJIIEHTA YU
Horo poaw4iB, B TOMY 4YHCII 1 3aKOHHHX IIPEICTABHUKIB, 3HMKCHA
MOXJIMBICT, TpPUAMATH BHUBAKEHI pIMICHHA, IIOB’s3aHI 31 3MICTOM
JNOpY4YeHHs, aJBOKAT TOBHHEH HaMaraTHcs MiITPUMYBaTd 3 HHMH
HOpMallbHI CTOCYHKH, IO BimmoBimaroTh BuMoram IIpaBmn. He cumin
3a0yBaTd, IO AaABOKAT 3IIHCHIOE CBOIO [iSUTBHICTH 3TiIHO OCHOBHHUX
MPUHITUITB aJBOKATCHKOI €TUKU: 3aKOHHICTH, IPIOPUTET iHTEpPECiB KIi€HTa
(mpm  mBOMY Y3TOKYIOUM IX 3 IHTEpecaMH CYyCIHiJIbCTBA, OKpPEMHX
IpOMaJIsSiH), HENPHUITyCTUMICTh KOHQUIIKTY IHTepeciB, KOHQIAEHIIHHICTh
tomo. He cexper, mo 3a ydacrti npodeciiHoro mpaBHHKa Ha BIAMIHY Bil
3aKOHHOTO IIPEJCTaBHHUKA, Oy/e IOKpPAIlyBaTHCs SIKICTh MPAaBOCYLAsL. AJDKe
aJIBOKaT HajJae JOMOMOTY i CY/AOBI, IIMM CaMHM 3BUIBHSIOYM CYJIIO Bif
MOBIZIOMJICHHSI YYaCHUKIB CIIPaBU IpO iX NpaBa Ta 0OOB’S3KM, HACIIJIKU
BYMHEHHS YHM HEBHKOHAHHS IPOLECYaJbHUX IiH, pO3’sICHEHHS IIEBHUX
NpoLeayp Ta IHCTUTYTIB I/l 4ac MPOBaXKEHHS y CIIPaBi, 10, B CBOIO Yepry,
CIIPHATHME ONEPATUBHOCTI PO3IJIAAY Ta BHPILICHHS CIPaBH, TOTPUMAHHS
CTPOKIB pO3IJIIy CIpaBH, 3acajl LHHBUIBHOTO CyMOYMHCTBA. SIKmio ocoba
HEMae CBOTO aJaBOKaTa, TO i HaJaBaTHMEThCS Oe30IIaTHA IIPaBOBa
JoroMora Ha yMmoBax Pro bono, TOOTO Ha TpOMaaCBKHAX 3acaiax,
sKa BUCTYIA€ OJHHUM 3 HAHBaKIMBIIIMX MPABOBHX 3ac00iB, HEOOXITHUM
€JIEMEHTOM MeXaHi3My 3a0e3ledyeHHs TpaB 1 CBOOOJA JIIOAMHHM 1 rpoma-
JsiHMHA. be3oraTtHa mpaBoBa J0OMOMOTa, SIKYy HaJalOTh aJBOKATH € BHIIOM
JIep>)KaBHOI TapaHTii Ta MoJsrac y CTBOPEHHI PIBHUX MOXIIMBOCTEH JUIst
JIOCTYIy 0ci0 1o mpaBocyijsi. AKTYaJbHICTh LIbOI'O HMHUTaHHS 0O0YMOBIIO-
€THCS COLIATBHIMU MPOLECAMH, SIKi BiZJOyBalOThCS B CYCITLIBCTBI.

[MpeacTaBHUITBO y cIipaBax MPO BCTAHOBJIECHHS IOPUIMYHHX (DAKTIB —
e mpodeciiiHa mormoMora aaBoKaTa B CylaxX IUBUIGHOI FOPHUCAMKINT s
MiATBEPIXKCHHAS 00CTAaBUH, BiJ SKUX 3aJIekKaTh 0COOMCTI a0 MaifHOBI TpaBa
rpomansH. [IpaBribHa MiAroTOBKA 10 MPOLECy i IONOMOora aJBoKaTa 3Ha4HO
MIIBUIIYTH HIAHCH HA YXBAJCHHA MO3WTHBHOTO pIMICHHS Ta JO3BOJIUTH
YHHUKHYTH TPUBAJIUX TPOLELYD.
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AOCTVYII 10 HPABOCY IS SIK TAPAHTIS 3ABE3NNEYEHHS
ITPAB BINCbKOBOCJIYKBOBLIB
TA BIMCBKOBO30OBOB’SI3AHUX

Typnaxosa Hatans BacuiiBna
acnipaum
Yuisepcumem mummnoi cnpasu ma ¢inancis
M. [uinpo, Ykpaina

3i 3micty craterr 17, 65 Koncrurynii Ykpainu BOa4aeThCs, MO 3aXUCT
JiepkaBu, 3a0e3neueHHs ii Oe3nek € HaWBaXIMBIIUME (YHKIISIMA BChOTO
VYkpaincbkoro Hapoay. BificbkoBa city)k0a — 11€ KOHCTHTYIIHHUI 000B’ 30K
rpoMajisiH YKpaiHu, skuid Toisirae 'y 3abesnedeHHi 0o0OpoHHM YKpaiHw,
3axuCcTi ii CyBepeHiTeTy, TepUTOpiajbHOI LUTICHOCTI Ta HEIOTOPKaH-
Hocri [1].

VY cBOO Uepry JepkaBa Mae CTBOPHTU BCi HEOOXiTHI YMOBHU HE TiJIbKU
JUIl TIPOXOIPKEHHS BifiCbKOBOI CiryOm, 1 Ji€Bi rapasTii HpaBOBOTO
1 COLIAITBbHOTO 3aXHCTy BIMCHKOBOCIYKOOBIIIB 1 WIEHIB iX CiMEH, a Takox
3a0e3MeunTH JJOCTYI JI0 TPaBOCYAS Ta 3aXHCT IpaB 1 IHTEpeciB BiHCHKOBO-
CIIy>kO0BIIB 3 00Ky Cy0’€KTIB BIAaJHHX TOBHOBaKEHBb BiJ iX HE3aKOHHHUX
pimens, nii um Oe3mismbHOCTI. JlocTym A0 mpaBocyans Oisl BifiCEKOBO-
Ciy>kOOBIIIB B YKpaiHi € BaXJIMBUM CKIQJOBUM 3a0C3MCUCHHSIM iX IpaB
Ta cBOOOI.

3a 3mictom crateir 17, 65 OcHoBHOro 3akoHy YKpaiHM TpOMaisiHU
VYkpaiHu, SKi 3aXWIIAOTh BiT4M3HY, HE3aIEKHICTH Ta TEPUTOPIAIBHY
LUTICHICTh  YKpaiHW, BUKOHYIOTH KOHCTUTYLIHHO 3Hauymi QyHKIii,
TOX Jiep)KaBa TOBMHHA HaJaBaTH iM 1 WiICHaM iXHIX ciMell 0coOauBHiA
craryc Ta 3a0e3nedyBaTW iX JIOJAaTKOBHMH TapaHTIIMH COLIaJIbHOTO
3aXHCTYy..., @ ¥ CHPUSATH BUKOHAHHIO TIpoMaJsHaMH YKpaiHu 00O0B’s3KY
mono 3axucry BirtumsHum — VYkpainu, ii cyBepeHiTeTy, He3aleXHOCTI
Ta TEPUTOPiaNFHOI MUTICHOCTI; 3aX0au B cdepi 000OpOHH NEepKaBH MArOTh
OyTH CBO€YaCHMMH, TOCIIJOBHUMH Ta KOMIUICKCHHMH, OCKUTBKHA Bim iX

161



e(peKTHBHOTO 3alpOBa/DKEHHS 3aJIEKUTh CTaH 00OPOHO3/1aTHOCTI YKpaiHu
[ab3amm uwerBepTHil — choMMH MiAMYHKTY 5.1 MyHKTY 5 MOTHBYBajbHOI
yactuau Pimenns KoncruryniliHoro Cyny VYkpaiam (pyruit cenar)
Bix 6 kBiTHS 2022 poky Ne 1-p(1I)/2022] [2].

[Tix gac peamizartii BilicbKOBOCITY>KOOBIIIME Ta BiliCBKOBO3000B’I3aHUMHU
CBOIX TIpaB, CBOOOJ i 3aKOHHHX IHTEPECiB, a TAKOX i YaC BUKOHAHHS CBOIX
000B’s3KiB Oyab-sKka 0c00a MOXKE CTUKHYTHUCS 3 MOKITUBOCTSIMH OOMEXECHHS
YU TOpPYIIEHHS MpaB 3 00Ky OpraHiB Aep)KaBHOI BIIaJW, OPTaHiB MiCIEBOTO
CaMOBPSAYBaHHS, BIICPKOBHX YacTHH YM KOMaHIUPIB. Y TaKHX BHUIMAAKaX
BIHCBHKOBOCITY>KOOBELIb YK BiHCHKOBO300OB’Si3aHMH Mae NpPaBO Ha BiJHOB-
JICHHSI, 3aXKCT 1 MOHOBJIEHHsSI CBOIX MpaB IUISXOM 3BEPHEHHS J0 KOMIIe-
TEHTHOTO, HE3aJIS)KHOTO 1 HEYyNepeKEHOro Cyny, SIKMH Ji€ Ha TMiJICTaBi
3aKOHY, @ TaKOX, SKIIO CyJ BHPIIINTh MUTAaHHS NPO TIpaBa, CBOOOIM,
iHTepecd abo OOOBSI3KM Takoi 0COOHM, TO BiIHCHKOBOCITY)KOOBEUb YU
BiliCEKOBO3000B’ I3aHMIA MOXKe OpaTH Y9acTh Y CYZAOBOMY IPOIIECi.

Tomy, y cydacHHX CKIQIHMX yMOBaxX JeplkaBa Mae 3a0e3ledyBaTh
KO)KHOMY JIOCTYII J0 TIPaBOCYIIS i MOMJIMBICTH BUIBHO 1 O€3MEpeniKoIHo
pearnizyBaTH MpaBo Ha CyAOBHUH 3axucT. B YkpaiHi moctym no mpaBocynas
JUI BIHCHKOBOCIYKOOBIIIB Ta BIHCHKOBO30OOB’SI3aHUX € TapaHTOBAaHUM
MpaBoM, IO 3a0e3nedye IXHIO CIpPaBeIUBICTh Ta 3aXHCT Bill OyIb-sSKUX
oomexeHb. lle mpaBo € GyHIaMEHTAJIbHHM 1 OCHOBOIIOJOXHHMM, BOHO
BU3HAHO MDKHAPOJHUM CIIIBTOBAPUCTBOM 1 3a()iKCOBAaHUM Y HU3Il MiXKHa-
POAHMX JOKyMEHTaxX, TaKuX SK 3arajbHa JIeKiaparis MpaB JIOAWHH,
KoHBeH11is PO 3axKCT TpaB JIIOJAWHH i OCHOBOIOJIOXKHUX CBOOOA, MixHa-
POAHUI MAKT PO IPOMAISTHCHKI 1 MOJIITHYHI TIpaBa.

[Mopsin 3 ©MM CHOTOJHI iICHY€E HHM3Ka YMHHUKIB, SIKI JIEIIO YTPYJHIOIOTh
JIOCTYTI 70 TPABOCYAIS BICEKOBOCTYXOOBIIB Ta BIHCHKOBO300OB’S3aHHUX.
Jlo HMX MOXXHa BiJIHECTH Taki, SK: HEJIOCKOHANICTh 3aKOHOJABCTBA, SKE
PETYJIOE BCi acleKTH NPOXO/KECHHS CITy>KOM BiMCHKOBOCITYXOOBISIMH Ta
BiICEKOBO3000B’ I3aHAMH, THUTAHHS 1X MPaBOBOTO i COLIANTBHOTO 3aXUCTY;
HECTaOUTBHICTh CyMOBOi MPAKTUKK 3 PpO3IJLYy Ta BHPIMICHHS CIIOPIB,
CTOPOHOI0 SIKHX € BIHCHKOBOCITY)KOOBEIlb Ta BIHCHKOBO300OB’SI3aHUM;
3aTATYBAaHHS PO3MVISALY CYAOBHX CIpaB y 3B’S3Ky 00 €KTMBHUMH (BeNHKa
KUJIBKICTh cpaB) 1 cy0’€KTUBHUMH YMHHHUKaMH (MPOOJIEMH ydyacTi y crpasi
BIHCBHKOBOCITY>KOOBIIE y 3B’SI3KYy 13 3HAaXO/KEHHSIM, HANpHKIa[, y 30HI
OoitfoBux nid Tomio) Ta iHmi. OZHMM 13 NULIXIB MOxOJaHHS Oap’epis,
[0 MEePEIIKOKAIOTh peatizallii mpaBa Ha JOCTYI J0 MPaBOCYIs BIHCHKO-
BOCIY>KOOBIISIMU Ta BiCHKOBO3000B’SI3aHUMH MOXKE CIIYTYBaTH ITOAANIBIINI
PO3BUTOK €JIEKTPOHHOTO CYZI0UYMHCTBA, CUCTEMATH3allisl Ta CTAJIICTh 3aKOHO-
JIABCTBA, IO PETYJIIO€ IHTAaHHS MOOLTI3aIii Ta MPOXOPKEHHS BiHCHKOBOI
CITy>kOH, COILIaTBHOTO i IPABOBOTO 3aXHCTY.

162



OTxe, TOCTYI IO MPABOCYAJS € 3aKPIIUICHUM y MaTepialbkHOMY Ta Mpo-
LecyaJbHOMY TIIpaBi Ba)KJIMBHM IIPaBOM BiHCHKOBOCIY)KOOBISIM Ta BiM-
CHKOBO3000B’SI3aHIM OTPUMATH CYJOBHUI 3aXHCT i CIIPAaBEIMBO BUPIIIUTH
copaBy. lle mpaBo [103BOJIIE BHKOPHCTOBYBATH CYyJOBiI MHpoleaypu 0Oe3
MEePeNIKo, Ui CIPaBEAIMBOrO Ta e(PEKTUBHOIO 3aXHCTy CBOIX IPaB.
JepxaBa Mae 00OB'SI3KOBO 3a0€3[IEYNTH HAJIC)KHI YMOBH [UIS 3MiHCHEHHS
I[OT'O ITPaBa.
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URL: https://zakon.rada.gov.ua/laws/show/va0lp710-19#Text

2. Pimenns Koncruryniiinoro Cyny Ykpainu (dpyruit cenat) Bix 12
skoBTHA 2022 poky Ne 7-p(11)/2022 y cmpaBi 3a KOHCTUTYIIIHHAMHU CKapramu
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mozao BignoBigHOCcTi KoHcTHTymii YkpaiHu (KOHCTHUTYIIHHOCTI) MPHUITHCIB
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MPABO HA CYJIOBUI 3AXHUCT Y HAJI3BBUUAHHUX YMOBAX:
TPAHC®OPMAIISA CITPABEJJIMBOCTI B XXI CTOJIITTI

duskHikoBa SlpocnaBa BacuiBna
dokmopka ¢hinocohii’ y eanysi npasa,
cmapuia 8UKIA0auKka Kageopu coyianbHO-eKOHOMIYHUX OUCYUNILIH,
Komynanvnuil 3axnao suwoi oceimu «bapcvruii cymanimapro-nedazocivnuil
Konedanc imeni Muxatina I pywescorkozo»
M. bap, Yxpaina

I'moGanbHi  BukiukH XXI CTONITTS 3yMOBIIOIOTH HEOJHO3HAYHE
po3yMiHHS crpaBeanuBOCTi. TpuBani KoHMIIKTH, 30poiiHa arpecis Ta BiitHH
CIPUSIOTH TOTTUOJICHHIO KpH30BHX sBHUII. CHOTOAHI Taki IpaBa IJIFOIIHU,
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SK IPaBO Ha >KHTTSA, NPaBO Ha IOBary JO TiTHOCTI, NMpaBO Ha cBOOOIY
Ta OCOOMCTY HEIOTOPKAHHICTH, IIPaBO Ha CBOOOIY AYMKH 1 CJOBa, IPaBO
Ha HEJIOTOPKAHHICTB JKUTJIA Ta IHIII HEOTHOPA30BO MOPYIIYIOTHCS.

[TpaBo Ha cynoBHif 3aXHCT € (HYHAAMEHTAIBHAM E€JIIEMEHTOM OyIb-sIKOi
MIPaBOBOI JIep)KaBM Ta OJHHUM i3 KITIOYOBHX IIPOSIBIB BEPXOBEHCTBA IIPaBa.
JlaHe mpaBo TapaHTye JIOAMHI MOXKJIHMBICTh BiJHOBJICHHS HMOPYIICHNX IPaB
Ta iX 3aXHCT BiI HEMPaBOMIPHUX IIOCSITaHb, a TAaKOX 3a0e3MeUeHHS
CIPaBENTUBOTO PO3TIITY CIPABH HE3aJSKHUM 1 OE3CTOPOHHIM CYIOM.
Hamexuuit piBeHp peamizamii mpaBa IIOOWHA Ha CYHOBHI 3axmHCT
HEMOXJIMBO YSBUTH 03 peajbHOI MOMIIMBOCTI 3BEpHEHHS 10 Cyny,
OCKLJIbKH 1HIII MTpaBa JIOJAWHE MOXKYTb 3JIUIIATHCS EKJIapaTUBHUMU.

Y XXI cTomiTTi KOHIEMIS CIpaBeAIMBOCTI MOCTYIOBO TpaHC(OpMy-
€TBbCS MiJ BIUIMBOM HaJA3BHUYaiiHUX oOctaBuH. OCOOJMBO ITOMITHO
ne nposisuiiocs mig gac maaaemii COVID-19, konu OLTbIIICTh KpaiH CBITY
Oynm 3MymieHi ajanTyBatd (YHKIIOHYBAaHHS CYJOBOI CHCTEMH 1O
BiINOBiqHNX oOOMexeHb. CymoBi 3acimaHHS TIMOYANH  MPOBOJUTHCS
MUCTAHIIIHO 13 3aCTOCYBaHHSAM IIMPPOBUX TEXHOJNOTIH, IO, 3 OIHIi€l
CTOPOHH, 3a0e3neunno Oe3nepepBHiCTh 3AiICHEHHS PaBOCY A, a 3 1HIIOT —
BUHMKIIO THWTAaHHS INOJO [IOTPUMAHHS NPUHLUIIB TJIACHOCTI, Oe3moce-
penHOCTI Ta piBHOCTI cropiH. Cy4acHHH TPOSIB CIpaBEIIMBOCTI BigoOpa-
KAETbCs y 3MiHI (OpM 3ificHeHHS TpaBOCYAs, HUGPOBI3aLil CyIOBHX
MpoIeayp Ta IMOCTIHHOrO TMOIIYKY OanaHCy MK O€3eKo JepikaBu
Ta MpaBamHu JIOIUHH.

3aranom mnpaBa i CBOOOAM JIFOJWHM 1 TPOMasTHUHA 3aXUILAIOTHCS CYZ0M
[1, ct. 55]. Take mpaBo TrapaHTye KOXXHOMY peali3yBaTH MOXKJIHBICTb
Ha CYJOBHH 3aXWCT, 3aKpIIUTIOIOYHN HOro He yunie GopManbHO, a i CIyrye
TapaHTI€l0 EPEKTHBHOTO 3aXWCTy, IO BIAMOBITa€ MIXHAPOJHUM CTaH-
JlapTam.

Koxen mae mpaBo Ha mpodeciliHy npaBHHUYY J0HOMOry. Y BHIaIKaXx,
nepen0aveHNX 3aKOHOM, I JIOTIoMora HajaeTbes OesoruraTHo. KoxkeH
€ BUTBHUM y BHOOpi 3ax¥mcHUKA cBOiX mpaB [1, cT. 59]. ¥V mpomy acmekTi
(heHOMEH CIPaBeIMBOCTI BiJirpae OCHOBOMOIOXKHY POJIb.

He mMoxyTh OyTH oOMexeHi nmpasa i cBo6oau, Bu3HadeHi KoHcturyuiero
VYkpainu, KpiM BHIAJKIB, OPAMO INependadyeHux Hero. B ymoBax BOeHHOTo
a00 Ha/3BUYANHOTO CTaHy MOXXYTh BCTAaHOBIIIOBATHCSI OKpeMi OOMEXEHHS
paB i CBOOO/T 13 3a3HAUCHHSIM CTPOKY il X 0OMexeHs [1, cT. 64].

Jo rtoro >, mpaBocyans B YKpaiHi 3IiHCHIOIOTH BHUKIIOYHO CYAU
[1, cT. 124]. HaBiTh B yMOBax HaJ3BHYalHOTO CTaHy JlaHE IOJIOKEHHS €
TapaHTi€l0 HEMOIMYIICHHS CBAaBIJIbHOTO BHPILIEHHS CIIOPIB HEKOMIIETEHT-
HUMU OpraHaMu. 30Kpema W 3a yMOB HaJ3BHYaiHOTO CTaHy NpaBO Ha
CyIOBHI 3aXHCT HE MOXe OyTH HOBHICTIO HiBeTbOBaHE, OCKIJIBKH CaMe BOHO

164



3a0e3nevye OpiEHTHUP Ha CHPaBEUIMBICTH y IMBIJII30BAHOMY CYCIUIBCTBI,
Jie HeB1IUy>KyBaHi IpaBa JIIOAWHH BIAIrPAIOTh KITIOYOBY POJIb.

[Ipore cboroani, He3BaXalUMW Ha HECTAOUIbHY CHUTYaLlil0 y JepiKaBi,
3yMOBJICHY TMOCTIHHHMH TpaHC)OpPMALiIMH Ta TPUBAIAM PEKUMOM
BOEHHOTO CTaHy, YKPaiHCBKi CyJH IPOJOBXKYIOTh aKTHBHO KOHTPOJIFOBATH
JOTpUMaHHs 3aKoHOIaBcTBa. Tak, BINIOBIIHO a0 mojoxeHb LluBinbHOTO
HPOLECYaBHOTO KOAEKCY YKpaiHU: «3aBJaHHsIM IUBUIBHOTO CyJOYMHCTBA €
CIpaBeUTNBUI, HEYNEepeKEHHA Ta CBOEYACHWN pO3TILAA 1 BHUPIMICHHS
[UBUIEHHUX CIIPaB 3 METOI0 €(PeKTHBHOTO 3aXHCTY MOPYIICHHX, HEBH3HAHNUX
abo ocroproBaHuX MpaB, cBo0OJ 4M iHTepeciB (i3MYHUX OCIO, TMpaB Ta
IHTepeciB IOPUIUYHHX 0Ci0, iHTEepeciB nepkaBu» [2, cT. 2].

[Ipy npoMy KOXKEH Mae NMpaBO Ha CHPaBEUIUBHN 1 IMyONiYHUN PO3TIIAn
HOTO CIpaBH YNpPOJOBK PO3YMHOTO CTPOKY HE3aJEKHUM 1 OE3CTOpPOHHIM
CyJZIOM, BCTAQHOBJICHUM 3aKOHOM, SIKMI BHPIIIMTH CHIp IIOIO HOTo NpaB Ta
000B'SI3KIB IIUBIILHOTO XapaKTepy a00 BCTAaHOBUTH OOIPYHTOBAHICTH OYIb-
SIKOTO BUCYHYTOTO TIPOTH HHOTO KPAMiHATEHOTO 0OBUHYBa4YeHHS |3, CT. 6].

Y XXI cTomiTTI TEXHONOTIYHA PEBOIIOLIS MTOCTYHOBO TpaHC(HOpPMY€E BCi
cdepr CyCHiIBHOTO JKHUTTS, 30KpeMa W CyJOBY CHUCTEMY. 3alpOBaKEHHS
IUPPOBUX TEXHONOTIH y cepy mpaBocynns cTamo BIAMOBIAIIO Ha TOTPeOy
MiABUINEHHS €(eKTUBHOCTI, MPO30POCTI Ta OCTYIHOCTI CyIOYHHCTBA.
OpHUM 13 KJIIOYOBHX IHCTpYMEHTIB 1i€i TpaHcdopmalii € elekTpoHHE
npaBocy s (ejustice), IO OXOIUIIOE aBTOMATH3AII0 MPOIECIB JTOKYMEHTO-
00iry, MpOBEACHHS MUCTAHIIHHUX 3aciJaHb, BUKOPHCTAHHS INTYYHOTO
IHTENIeKTY JJIsI aHANli3y CyI0BOI MPaKTHKH Towo [4, C. 875].

BripoBamkeHHsST HOBHUX TEXHOJIOTIH Ma€ CyNpOBOJDKYBAaTHCS aIarTHB-
HUMHU MEXaHI3MaMH IiJITPUMKH BPa3JIMBHUX TPy, HAIPUKIAA — JepP>KaBHUM
cyOcHayBaHHSAM JIOCTYHY OO0 UIHU(POBUX TMOCIYT, PO3BUTKOM MEpExki
MIPaBOBOI JOMIOMOTH, POBEACHHSIM OCBITHIX KaMIaHii 3 udpoBoi rpamMoT-
HocTi. KpiM TOro, BasKJIIMBUM 3aJIMIIAETHCS TTUTAHHS 3aXUCTY TEPCOHATBHUX
JaHuX, iH(opMaIiifHOI Oe3meKW, a TaKoX HEeIONYIIEHHS BHKOPHCTAHHS
ANTOPUTMIYHHUX pIMIeHs 0€3 HaJeKHOTO0 KOHTPOIIO 3 OOKy IIOIWHU
[4, c. 876]. 3okpema, B ymoBax Hu(ppOBi3allii CrIpaBeIuBICTh TpaHCchHOp-
MYETBCS 3 KJIACHYHOT'O TPABOBOTO MPUHIIMIY Y KIIOYOBY TapaHTilo, METOIO
SIKOT € HeIOMYIIEHHS] HOBUX ()OPM HEPIBHOCTI Y IOCTYIII 10 IPABOCYAIS.

VY miacyMKy Clifi BiI3BHAYUTH, IO CHPABEUIUBICTh SIK MOpaibHa YECHOTA
€ (yHAaMEHTAIPHUM [PUHIMIOM HE JIMIIE OpraHi3auii pPO3BHHYTOTrO
CYCHIJIbCTBA, alie W 31ilicCHeHHs npaBocyas. BoHa Buctynae dinocodebko-
IIPpaBOBUM (PEHOMEHOM 1 IPIOPUTETHOIO IIHHICTIO Oy Ib-5IKOT IEMOKPATHYHOT
cnibHOTH. BonHouac mpaBo Ha cynoBuit 3axuct y XXI cTouiTTi 3a3Hae
TpaHcdopmanii ImiJ BIUIMBOM TJI00aNbHMX KpU3 1 HaJI3BUYAHHHX YMOB,
OITHAK HE BTpadae CBOTO (yHAaMEHTaNbHOTO 3HadeHHsA. Came B mepionn
CYCIUTHHOT HeCcTaOLIBHOCTI CYTOBHI 3aXHCT TpaB i cBOOO TIOANHU HaOyBae
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0coOMMBOi poJli SIK TapaHTis HENONYLICHHS CBaBULI Ta 3a0e3nedeHHs
NPUHLIUIY BEPXOBEHCTBA NpaBa. E(EeKTHBHICTD Cy10BOTO 3aXMCTy HOBHHHA
3aIMIIATHCS HE3MIHHUM OpIEHTHPOM Oy/b-KOi JAEMOKpaTHUYHOI JepXKaBU
HaBiTh y HAJ3BHYAIlHUX YMOBaX.
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BEPXOBEHCTBO IIPABA 'Y KOHTEKCTI 3AXHCTY IIPAB
JIOAUHMU: BIJ CY Y 3ATAJIBHOI OPUCIUKIII
JO KOHCTUTYHIMHOI'O CYZY YKPAIHU

®ypca Cait1ana SIpociaaBiBHa
O00KMOp IOPUOUYHUX HAYK, Npoghecop, 3aciydicenull opucm Ykpaiuu,
npoghecop xageopu MidCHApOOHO20 MA NPUBATNHO20 NPABA
Kuiscokuil ynisepcumem npasa Hayionanonoi akademii Hayk Yxpainu
M. Kuis, Yxpaina

[ligcraBoro st mMyOIiYHOrO OOTOBOPEHHS aKTyalbHHUX MPOOJEM CyI0-
BOTO 3aXHCTy MPaB Ta cBOOO/I JIIOJMHU 1 IPUMYCOBOTO BUKOHAHHS CYJIOBHX
pimenHs crano Koncruryniiine noganHs BepxosHoro Cyay miono Bifmo-
BigHocti Koncruryuii Ykpainu [1] (KOHCTUTYIIHHOCTI) MyHKTY 12 4acTHHU
nepiuoi crarti 34 3akoHy Ykpainu «IIpo BUKOHaBYe MPOBaKEHHS[2].

Buxonmsun i3 amanmizy cr. 3 Koncrutynii YkpaiHum MoxkHa 3poOHTH
BHUCHOBOK IIpO T€, IO Ma€ JOMIHYBaTH HE HOpPMa 3aKOHY 4YM HIDKYMI
3a MPAaBOBMM 3HAYCHHS NPABOBUH aKT, a MpaBa JoAWHHU. [lo Takoro BH-
CHOBKY MOXHA HidTH ® micias aHamizy KOHCTHTYWiHHOTO TOJaHHS
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YnosHOBaxeHoro BepxoBHoi Pagm 3 mpaB moguHM, y SIKOMY aKIEHT
CTaBUTHCS Ha 3araJlbHOMY IOJOXXEHHI PO «...000B’SI3KOBICTH BHKOHAHHS
pilleHHs1 Cyay, 30KpeMa, # y NpUMYCOBOMY MOPSIKY, ajleé HHHI JepXaBa
He 3ale3nedyye peaqbHE BHUKOHAHHSA CYJOBHX pIIIEHb SK MAaiHOBOTO,
TaKk 1 HEeMalHOBOTO XapakTepy, MOpaTopiii OJOKye BHUKOHAHHS CYIOBHX
pilieHb, SKi MiAIAraloTh HeraiHOMY BHKOHAHHIO, a I O3Hayae, M0
MOPYIIYIOTECS TIpaBa JIIOJMHH, BTPAYaeThCS 3apoOITOK YW 3abe3rmedeHHs
Ta iIrHOpYIOThCS TapanTii cT. 55 Koncturymii. SIKmo pimeHHS He BUKOHY-
€ThCS, 1€ (PAKTUIHO HIBEJTIOE CaMe MPAaBO HA CIPABEINBHHA CyI».

AJe pu IEMOKpPATUYHOMY YCTpPOI AepiKaBH, Ha HaIly JTyMKY, HE MOXHA
HazaBatu aOCONIOTHI TepeBard MNpaBy OKPEMOi JIIOJMHM HaJ NpaBaMu
Ta iHTepecamMu iHIIMX cy0’exTiB. [lificHO, 3 mpaB Ta iHTEpeciB OKpeMHX
JIO/Iel CKIIaNaroThesl TpaBa Ta I1HTEPECH CYCHUIBCTBA, OJHAK JaJieKo
HE 3aBXIM IpaBa Ta IHTEPECH OKPEMOi JIOJWHM IJCHTHYHI IpaBaM
Ta iHTepecaM CYyCIIUIBCTBA. SIKINO IIpM TiIyMadeHHI BEPXOBEHCTBA IIpaBa
KEpyBaTuCsL abCOMOMHOI0 OOMIHAHMOI0 TIpaBa JIOJWHM HaJ BHMOTaMHU
3aKOHY, TO HIBETIOBATHMEThCS OaNaHC MiXK MpaBaMHU Ta iHTEpecaMH OIHi€i
JIONMHM Ta MpaBaMU Ta iHTEpecaMu CyCHiIbCTBA. Tak, OpraHM JIep KaBHOI
BIamu 1, 30Kkpema, BepxoBHa Pama VkpaiHm € yHIOBHOBaXCHHMH
MpeICTaBHUKaMH Y KpAiHCHKOTO HApOIy, TOMY y HalIlii JeMOKPAaTHYHIMH,
a He mibepanbHId Aep)kaBi, MPaBO OKPEeMOi JIOAWMHUA MMOBMHHO CITiBBiIHO-
CHUTHUCS 3 IPaBaMU 1 IHTepeCcaMHt THIMX TPOMAJISH Ta IHTEpeCcaMy JePIKaBH.

Tomy, 1100 00’€KTHBHO poO3iOpaTHics 13 MOTHBaMiew Takux I[lomaHb
BB2)KAEMO JIOLUILHUM 3YMUHUATHCSA Ha aHami3i KoHCTHTyHiHOTO MogaHHsS
BepxoBHoro Cyny (nani-Ilonpanns BC). Ilpu mpomy criin BpaxoByBaTH
MOBHOBa)XEHHS CY[iB 3arainbHol ropucaukuii ta Koncruryuniiinoro Cymy
VYkpainu, a TakoX MOBHOB)XEHHS 1 X peanizalilo THMH OpraHamH, SKi
MaroTh 3aCTOCOBYBATH BiJIIOBiIHI HOPMH 3aKOHOAABCTBA, 30KpeMa, CT. 92
Koncturynii Ykpainun nependaveHo, M0 BUKIIOYHO 3aKOHAMM YKpaiHU
BHU3HAYAIOTECA: 14) cydoycmpiti, cydouuncmeo, cmamyc cy00is; ...; HOps0OK
BUKOHAHHSL CYOOBUX pillieHb.

VY Tlopanni BC mipilimMaeTbcss mHUTaHHS NPO HEOOXITHICTH BH3HAHHS
nyHKTy 12 vactuHu nepmioi cratti 34 3akony Ykpainu «[Ipo BukoHaBue
MPOBAJPKEHHSD HEKOHCTUTYLIHHUM. Ha, Hamly ayMKy, Takuii BHIIQJOK CIIiJ
pO3IIISIaTH SIK BUHATOK, 10 3YMOBJICHWH TNEBHMMH OOCTaBMHaMu. Taky
aBTOPCBKY IIlyMKYy IPOLIIOCTPYEMO Ha Hao4HOMY mpukiani. Ilicias anamizy
yciei ct. 34 3akoHy MO)KHA 3pOOUTH BUCHOBOK MPO HEOOXIMHICTh BU3HAHHS
HEKOHCTUTYLIHHUM HE TUNBKM 1. 12 wactuHm mepmoi crtarti 34 3akoHy
VYxpainu «IIpo BUKOHaBYE POBAKEHHS, a i BCi€l cT. 34 3aK0oHy, OCKIIBKA
KO)KeH 3 11 OKpeMHX IYHKTIB TPH3BOAUTH JIO 3YNHHEHHS BYWHEHHS
BUKOHABUMX Aii. 3BepHEMO yBary ¢axiBuiB Ha Te, mo y [lomanni BC He
BKa3aHO IpO po3Mip OOpry Ta BapTicTh MiANPUEMCTBA, TOMY ILIKOM
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MOJKJIMBO, IO MaB 3acTocoByBaTHca U M. 4 u. 1 cT. 34 3akoHy VYkpaiHu
«IIpo BHKOHaBYe mpoBa/LKeHHs». OTXe, MOXKHA 3pOOMTH BHCHOBOK, IO 1
Horo BapTO BM3HABATH HEKOHCTHTYIIMHMM 1 BCl IyHKTH cTaTTi 34 3aKoHY
VYxpainn «IIpo BUKOHaBUYE NMPOBALKEHHS», OCKIJIBKH MOPYIIYETHCS IPaBO
CTATYBava...

Tak, 10 po3rAsTHYTOI TIMOTE3N MOXKHA BHUCIIOBHUTH 3ayBa)KEHHS, [0 TaKe
MIPUITYIIICHASA € SBHUM TepebinpmeHssM 3aspieHnx y [lomanni BC Bumor,
aje X B TaKOMy BHIAIKy CIig OpaTH [0 yBard KOHKPETHI YMOBH,
a HE OIepyBaTH Y3araJbHCHUMH IOHATTSMHM, IIO NEBHA HOpPMa 3aKOHY
MOPYILIY€e NpaBO 0cOOM Ha IMPUMYCOBE BUKOHAHHS pilleHHs cyny. L{s Hopma
3aKoHy JIHIIIE 8i0OMepMiHO8YE De3n0cepedHE NPUMycose GUKOHAHHS PILUEHHS,
a He 3anepeyye npago ocobu Ha NPUMYco8e GUKOHAHHS PIUIeHHs 83a2a.

IMpn npomy, ciig OpaTW [0 yBark KOHKPETHHH 3MICT HOPMH, SKY
MIPOTIOHY€ETHCS BU3HATH HEKOHCTHUTYLiHOI0. Tak, B 1. 12 wacTuHuU meprroi
crarti 34 3akoHy Ykpainu «IIpo BUKOHaBYE ITPOBAPKEHHS» HABEACHO Pi3Hi
6uOu TIATIPIEMCTB, JepKaBHI, KOMyHalIbHi, TOCIIOAAPCHKi, a Y PO3TIITHYTIH
BepxoBanm Cynom cmpasi Qirypye awire ocTaHHIN BHI MiINPHEMCTBA -
TOCTIOAPChKE 1 HE 3B)KAI0UN Ha II€ 3asBJICHO BUMOT'Y IIPO BH3HAHHS BCHOTO
m. 12 gactuam mepmoi crarti 34 3akoHy Ykpainm «[Ipo BHKOHaBue
MIPOBAKEHHSD HEKOHCTUTYLIHHHAM.

Omxe, B [loganui BC manu OyTu noBeeHI MEBHI 00CTaBHHHU, 30KpeMa,
1110 B PE3yJIbTATI 3aCTOCYBaHHS 1aHOI HOPMH BiZI0yBa€THCS MOPYIICHHS IIpaB
Ta IHTEPECiB KOHKPETHOro Cy0’€KTa 1 1€ CTOCYETbCS HE TUIBKH
aKI[IOHEPHOTO TOBAPUCTBA, a i AEP)KaBHUX 1 KOMYHaJIbHUX i IIPHEMCTB.

Tomy y marepianax crpasH, 110 po3risiaiacs CyJI0M, MarOTh iCHYBaTH
BIZIOMOCTi PO IIMPOKE MPABOMOPYIICHHS 1 BiACYTHICTh IHINMX BapiaHTIB
3aXUCTy TpaB oOCOOHM, KOJIM OOpXKHUKOM € Jep)KaBHI, KOMYHAaJIbHI,
TOCTO/APCHKI MiIPHEMCTBA.

[Tpn 1poMy, mpyu BU3HAHHI HOPMH 3aKOHY HEKOHCTHUTYLIHHOIO MaroTh
aHayizyBaTHCS ¥ 1HOI yMOBH, IO MPaBOMNOPYIICHHS Oyne JiKBigoBaHE
B pe3ynbTaTi BHU3HAHHA HOPMH 3aKOHY HEKOHCTHUTYIIHOIO 1 TpaBo
KOHKPETHOI'0 CTsAryBada Oynae BiJHOBJICHE ab0 KoMIeHcoBaHe. Tomy ciin
3BEpHYTH yBary i Ha ToW (akTop, Yd NpPaBHIBHO CIPHIMAEThCI Ta
3aCTOCOBY€EThCSI IEBHA HOpMa 3aKOHY YNOBHOBaXEHMMH ocobamu. Kpim
TOrO, MAalOTh AaHaNI3yBaTUCS IHIII HOPMHM 3aKOHOJABCTBA y KOHTEKCTI
3aCTOCYBaHHS BiJIIOBIZIHOI TEPMIHOJIOTI], @ TAaKOXX MOXUJIMBI 1HII CIIOCOOM
3aXMCTy mnpaB ocobu. Ha Hamy paymky, Oe3 3acTOCyBaHHS TakKoro
OOIpYHTOBAaHOIO TIJXOJXy MOXKHa pOOMTH 3arajbHi BHCHOBKH MO0
HEKOHCTUTYLIHHOCTI OyaAb-sIKOi HOPMH 3aKOHY 3 MO3HUIIH HMOBipHOTO
3aXHCTy NpaB Ta IHTEpeciB cTAryBada abo OOp)KHMKa, a L€ JecTadiii-
3yBaTHMeE TIPABOBY CHUCTEMY YKpAiHH i MOPOKyBaTHME TPABOBUI HITUTI3M.
YV 3B’43Ky 3 IIUM CITiJ] OpaTH 3a OCHOBY HE TITBKH 3MICT KOHKPETHOI HOPMH
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3aKoHy, a  Ti acleKTH, sIK i 3aCTOCOBYIOTh YIIOBHOBaXKEHI II0Ca10Bi 0cOOM
Ta BpaxoByBaTM Iii IHIIKMX 0cib, SKI MOIVIM  CIPOBOKYBAaTH
NIPaBOIIOPYIIEHHSI.

[Micns rpynroBHoro anamizy Ilomanns BC, BcTaHOBIEHO, IO HHAM
3po0JieHe TIOCWJIaHHS Ha MOXIIMBICTE CyAy KepyBaTHCS HNPUHIUIIOM
BEPXOBCHCTBA MpaBa. AJle TyT CIil KepyBaTHCS 3aKOHOM, 30KpeMa,
KOHCTUTYLIfHE TpaBO 0cobm 3apodisatu cobi Ha XuUTTA mpaneo (cr. 43
Konctutynii Ykpainu) rapanryerscs nepxapoto y Komekci 3akoHIB mpo
mpamto  Ykpaimm [3] (mami-K3mIl Vkpainm) T1a  KpUMIHAIBHOIO
BiIMOBinaNIBHICTIO 3a cT. 175 KpuminaneHoro koaekcy Ykpainu[4] (nani-KK
VYkpaiHu) 3a HEBUIUIATy 3apoOiTHOI IUIaTH OUTBII SK 3a OJMH MICSIIb,
BYMHEHY YMHCHO KEpIBHUKOM IIiANPUEMCTBA, YCTAaHOBH abo oOprasizail
HE3aJIeKHO BiX (OPMH BIACHOCTI YM TPOMAASHHHOM — Cy0'eKTOM
MiAMPUEMHUIIBKOT JiSITEHOCTI.

VY Monanni BC #ineTses mpo HapaxoBaHy, ajle HE BUILIAUCHY 3apOoOiTHY
wiaty B po3mipi 47 196,14 rpH. Ta inmi Bumiati. OTxe, B TaHOMY BHIIAAKY
CIiZi TOBOPHTH NP0 Te, IO NOPYMEHHS KOHCTUTYHIHHOTO IIpaBa
MpaliBHUKA, HacaMIlepel, Majlo Miclle depe3 HeBUIUIATy 3apoOiTHOI IIaTu
Ha MIAIPUEMCTBI 1 BiIIOBiJaBHICTh, BCTAHOBJICHAa 3aKOHOAABCTBOM, HE JIi€
Oe3nocepeIHbO Ha MPABOIOPYIIHUKIB, OCKITBKH B CHIy mpunmcy cr. 117
K3nll Ykpainu mianpueMcTBO, YCTaHOBA, OpraHi3allis MOBHHHI BHILIATHTH
MpaIiBHUKOBI HOro cepeHiii 3apo0iTOK 3a BeCh 4ac 3aTPUMKH, a HE HOro
KEpIBHHK, KN JOMYCTUB MPaBOHOpyIIeHHs. ToOTo 3axomu 3abe3rnedyeHHs
KOHCTHTYLIHOTO TpaBa 0COOM Ha CBO€YacCHE 1 IIOBHE OTPHUMAaHHSI
3apo0iTHOT MJIaTH Ta IHIIMX BUILIAT HE Ji€ B PEeaJIbHUX MPaBOBIJHOCHHAX 1
1Ie € OCHOBHA Mpo0JeMa He TiIJIbKH LbOTO MpaliBHHUKA, a i iHIINX. Y 1IbOMY
3B’513Ky BUHMKA€ PUTOPHYHE 3aIIMTaHHS, 2 HOPMH SIKOTO 3aKOHOJJaBCTBA CIIi[
BU3HATH HEKOHCTUTYLIHHUMHM, 1100 TpaBONOpyHIEHHS B cepi TPYAOBHX
BIZTHOCHH NMPUIMHWINCS?

omo motuBaii [loganns BC npo «mpuseany Oito 3ynurnenHs euuHeHHs
BUKOHABYUX Oill», TO BOHO, PaKTHYHO, OYyJO0 3yNMMHEHE NMPHUOIM3HO HA [1Ba
Micslli, TOMY BapTO BH3HATH, IO PO3MJIsA 3BEPHEHb 3asBHUKA Y JaHii
CrpaBi HaBMAKW BIIPI3HAETHCS GUHAMKOBOIO WGUOKICMIO, a 3BEPHEHHS 10
Cymy 31 CKapror Ha fii, pimeHHs a00 Oe3isUTbHICTh BUKOHABII € TIEBHUM
YCKJIQJIHEHHSIM TIPUMYCOBOTO BUKOHAHHS DIlIEHHS CYIy Ta CIii aKLIEeHT
3poOUTH Ha Te, IO BOHO Majlo Micue 3a iwiyiamueoio cmseyséaua. Tak,
CTSTYBa4 3BEPHYBCSl JIO Cy/Ay, 30KpeMa, 3a OCKapKeHHsIM pilleHHs 1 il
BUKOHABIIS, SIKI HA TOH yac, Ha Hally AyMKY, OyJHu abCOIIOTHO 3aKOHHUMH 1
Jvnie npu ix noegHaHHi 3 HakazoM DOoHIY Jep)kaBHOTO MaiiHa YKpaiHH Bix
04 ciuns 2022 poky Ne 1 «IIpo 3aTBepIuKeHHS mepernikiB 00'ekTiB Manol
MpUBATU3aIlil, IO MUIATalOTh npuBatu3anii B 2022 pomi» Moriam OyTH
BU3HAHI HE3aKOHHUMM SIK HACIIIOK BHU3HAHHSA HE3aKOHHOCTI BIIIIOBIIHOIO
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Hakasy. Ilizkpecnnmo, M0 Ha MOMEHT 3BEpHEHHs CKap)KHUKa 10 CyIy He
HIILTOCS PO NMPUIMHEHHS IPUMYCOBOT'O0 BUKOHAHHS PILIEHHSI, a TIJBKH IPO
3yNIMHEHHS] BUKOHABYMX M.

IMpn npomy, 3riguao cr. 117 K3nll Vkpainu y pasi HeBHIUIaTH 3 BHHHU
pOOOTONABI HAJEKHUX 3BUTBHEHOMY MpPAIliBHUKOBI CyM TpPH BiICYTHOCTI
cropy mpo iX po3Mmip MIATNPHEMCTBO, YCTaHOBA, OpraHi3aimis ITOBHHHI
BUIUTATUTH TIPAIIBHUKOBI HOTO cepemHii 3apoOiTOK 3a BECh 4ac 3aTPUMKHU
0 IeHb (DaKTUIHOTO PO3paxyHKYy, ajie He OUTBII 5K 3a IIicTh MicsmiB. ToO6To
y maHill curyamii He ¥ineTscs mpo (haKTHYHE MOPYIICHHS IpaBa CTATYBada,
OCKUTbKM B aHANI30BaHiil chnpaBi mpueana Oisi 3YNUHEHHS GYUHEHHS
suKonasyux Oiti Moxxe OyTH KOMIIEHCOBaHa 3acTocyBaHHsM cT. 117 K3mnll
VkpaiHH Ta B HacTymHOMY 3a pPaxyHOK 3acToCyBaHHA 4. 2 cT. 625
HusineHOro KOmekcy VYkpainu [5](mami- LK VYkpainwm) i HapaxyBaHHS
iHIeKkcy iHQUIANIT 32 Bech 4Yac MPOCTPOUYCHHS, a TAKOXX TPHOX IIPOIEHTIB
PIYHUX BiJf POCTPOUEHOI CYMH.

Hakaz ®ongy Bxke He Mir BuKOoHyBaTHcs y 2023 pomi, OCKUTBKH BiH
BTpaTUB YuHHICTE ¥ 2022 pori, a H#Oro MpoJOHTYBaHHS HAa HOBHUH TepMiH
MOBHHHO OyJI0 MaTH BiANOBITHI CTPOKM BHKOHAHHSA Ta MICTHTH KOHKPETHI
Il 1 CTPOKM iX BUYMHEHHS YIIOBHOBa)KEHUMH ocobamu (4. 7 cr. 35 3akoHy
Vkpainu «I[Ipo BUKOHaBYE MPOBAHKEHHSD»). SIKIIO IIHOTO HE OYIIO HaBEIEHO
y BignoBigHoMmy Haka3zi @oHay JAepkaBHOro MaitHa VYKpaiHu, TO I
MPaBOIOPYIICHHS HE CIIi/I NepCcOHi(iKyBaTH MO BiIHOIIEHHIO 1O BUKOHABLIS.

lomo cymuiBiB BC mono «...ichyeawms Jne2imumHoi memu maxozo
3ynuHenHs», TO 1X CIiJl PO3BIIOBATH LUIIXOM 3’SICYBaHHS METH Y TOTO, XTO
BUJAB BIAMOBiAHUI Haka3. Tomy y mid copaBi Cyn TOBHHEH OyB
npoananizyBatu Haka3z ®onny nepkaBHOro MaiiHa Ykpainu Big 04 ciuHs
2022 poky, ocKiuIbKM caMe Iie Haka3 crnpoBOKyBaB 3yNMHEHHS BUMHEHHS
BUKOHABYHMX [IiH 1, BIAMIOBITHO, IPUBATU3AIIIO HAIEI’CHO20 Oepicasi naKemy
axyii AT «3anopizpko2o 8UPOOHUYO20 ANIOMIHIEB020 KOMOIHAMYY Y pOIMIDI
68,0095 % cmamymnozo kanimany, aKkuni Oy10 6KNOYEHO OO0 NEPeniKy
00'exmis, wo nionaearoms npusamusayii y 2022 poyi. lle 00yMOBICHO THM,
mo BepxoBuuii Cyn He 3acTocyBaB MyHKT 12 wactuHu mepuioi crarti 34
3akony Ykpaiuu «[Ipo BHKOHaBYE NMpOBAHKEHHS» 1 Temep HamoJjsrae Ha
TOMy, 100 BHM3HATH W0 HOPMY 3aKOHY HEKOHCTHUTYUiiHOW. Tomy
npoOJIEMHICTh 3aCTOCYBaHHS MyHKTY 12 wactuHu mepiioi crarti 34 3akoHy
VYxpainu «IIpo BUKOHaBYE MTPOBAKEHHSD» Ma€ CIIPUMMATHCS HE B KOHTEKCTI
3yNIMHEHHS BUMHEHHS BUKOHABYMX [iif, a B TOMy, KyJu B IEpIIy 4epry
MalOTh HAAXOJUTH KOIITH, SKi OyAyTh OTpPHMAaHI BiJ TNpUBaTH3ALIi
HAJICXKHUX Jepkasi akmiid. [Ipu npomy, Ha caiiti @OHIY JepKaBHOTO MaifHa
HIYOro HE CKa3aHO MpO 3arajbHUH po3Mip 3a00proBaHOCTI MiINPHUEMCTBA.
A 1e mHuTaHHSA Ay)K€ BaXKIUBE, OCKUIBKH Y pa3i TEpEeBHIICHHS PO3MIpY
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3a00OproBaHoOCTi HaJ BapTICTIO MIJANPHEMCTBA IHUTAaHHI 00 €KTUBHO
CTOSITUME PO OaHKPYTCTBO MiIIPHUEMCTBA, a HE PO HOT0 MPUBATHU3ALIIIO.

Came cy0 MaB OOIpyHTYBaTH HEKOHCTHTYLIMHICTh MYyHKTY 12 YacTHHH
nepmoi crarti 34 3akoHy Ykpaian «IIpo BukoHaBYE MPOBAKEHHS 1 3BEp-
HyTHCs 10 BepxoBHoro Cyny, mo6 octaHHIN 3BepHYBCS 3 KOHCTHTYLIITHUM
momanasM 1o Koucrturymitinoro Cyny Ykpaiaw. I me momokeHHS y 4. 6
cr. 10 IlmeimeHOTO TpOIECYaTbHOTO KOmekcy Ykpainu [6] (mami-L{ITK
YkpaiHu) He CTaBUTHCA B 3aJICKHICTP BiJl aleIAIMIHHOTO MEPETIsAy pillleHHS
cyny abo HaOpaHHA yXBaJCHHM DIlICHHAM 3aKOHHOI CHJIM. AJie TaKoro
3BepHEHHsI He Oyo!

Kepyrounch HpHHIUIAMH IMCHO3UTHBHOCTI Ta 3MarajibHOCTI MOXKHA
3pOOUTH BHCHOBOK IIPO Te, IO 1HII[IIOBATH BU3HAHHS HOPMH 3aKOHY HEKOH-
CTUTYLIII{HOIO Ma€ OJHa 13 CTOPiH CHpaBH, a iHIIA BIPaBi 3alepedyBaTd
npotu nporo. CaMe 3a TaKMX YMOB ITO3UIIS CYAy 1100 HEKOHCTUTYLIHHOCTI
HOpPMH 3aKOHY HalyJie 00’€KTHBHOCTI, OCKIIBKU OYIyTh 3’SICOBaHI MUTAHHS
HE TUIBKHU MOPYIIEHHS IPaB 0COOM HOPMOIO 3aKOHY, ajie i OyayTs 3°sicoBaHi:
3a SIKMX yMOB TaKe IIPaBOIOPYLICHHS BWHMKIO, a TaKOX IHIII MO>JIMBI
aIbTEPHATUBHI CITOCOOM 3aXUCTY IpaB OCOOH.

Bensmn  aktyansHuM mpu  posrimini [lomamns BC e mpouemypa
BHKOHABUYOTO TpoBapkeHHA. Tak, 3a cr. 435 HIIK Ykpaian Ta 1. 3 cr. 33
3akoHy YKpaiHH /0 NMOBHOBa)XEHb CYAY BXOJIMThH IPaBO BCTAaHOBUTH YU
3MIHHTH CTIOCI0 a00 MOPSIOK BUKOHAHHS pilieHHs cyay. Tak, y cr. 112 ta
inmux HopMax K Ykpainu BcTaHOBIEHa 4eproBicTh 3aJ0BOJICHHS BHMOT
KpPEeIUTOpIiB y pasi JiKBimauii riaToCpoMOXXHOI IOpHAMYHOI ocobOu, a ue
JI03BOJISIE, 32  AHAJOTi€l0, BCTAHOBJIIOBATH  MOPAJOK  CTSATHEHHS
3a00pProBaHOCTI 32 BHUMOTAMHU JICKUIBKOX KpPEIUTOPIB, SIKI BIHECECHI 0
pisHux uepr. 30KpeMa, y Jpyry depry 3aJ0BOJBHSIOTbCS BHUMOTH
NIPAIiBHUKIB, MOB'S3aHi 3 TPYAOBUMH BigHOCHHaMH Tomio. Ha Hamry nymky,
BUMOTH KPEOUTOPIB ITIEBHOI Yeprd HE IOBHHHI 00’€JHYBAaTHUCS B €IHUHE
«yHIBEpcalbHE» 3BEICHE BHUKOHABYE IPOBA/DKCHHS 3 BHMOTAMHU IHIIHX
KpEIUTOPIB HACTYIMHUX 4epr Oe3 ix mudepeHmiroBaHHS 3a depramu. Kpim
toro, y cr. 430 IIIK mepenbaueHo meperik pillicHh MO SIKUX CyI Mae
JIOMYyCKAaTH X HerailHe BUKOHAHH, 30KpeMa, V Pasi npucyosicenns npayie-
HUKOGI sunjiamu 3apodimuoi niamu, aie He Oilbuie HIXNC 34 OOUH MICAYb
(1. 2 4. 1) abo Bciel cymu 6opry (4. 2). ToMmy BCTaHOBIIIOIOYH JOMYCTHUMICTh
HEraifHOro BHKOHaHHS pIIIEHHS Cyau 3[aTHI HajaBaTH IM 0COOJIMBOTIO
[IPaBOBOr'O 3HAUYESHHS, alpiopi, BAKOHAHHS 11032 Yeprolo.

Skmo K y 3BeIEHOMY NpOBaKEHHI OyayTh 00 €IHaHI pilIeHHS,
SKI MAJSraloTh HEraiiHOMY BHKOHAHHIO Ta PIIICHHS CyAy, sIKi IiJISraroTh
BUKOHAHHIO y 3BHYAlHOMY IOPAAKY, TO, (PaKTHYHO, HIBEITIOBATUMYTHCS
MTOBHOBA)XEHHS CYZly BCTAHOBHTH HETaifHE BUKOHAHHSI PIllICHHS.
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OTxe, y pa3i 00’€qHaHHS Pi3HUX 32 KaTEropisiMH pilleHb 0co0a BIpaBi
BUMaratu iX po3’€JHaHHsS 1 HaJaHHS HAJIEKHUX IepeBar pIlICHHIO CyIy,
sKe TIJUIArae HeraifHoMy BHKOHAHHIO, 0 oOymoBieHo y cr. 435 IIIK
VYkpainn Ta 4. 3 cr. 33 3akoHy YKpaiHH i, Ha Hamly IyMKY, BXOIHUTh
JIO TIOHSTTSI «CTIOCiO 1 TMOPANOK BUKOHAHHS». L{i MOHSTTS 3aCTOCOBY€THCS
B HopMmax LIIK Ykpainu i B 3akoHi, aje BOHH YiTKO He C(OPMYIHOBaHi,
TOMYy HaJaBaTH IM XapaKTepHUX O3HAaK BIPABI CyH, OCKUIBKH B HBOTO
ICHYIOTh IIMPOKI MOBHOBAaXCHHS PO3’SICHIOBATH CYyJIOBE PIillIEHHS, BCTAHOB-
JIIOBATH MOPSIOK 1 croci0 #oro BUKOHAHHA. B ycakoMmy pasi, OTOTOKHEHHS
BUMOI' B 3BEJCHOMY BHUKOHABUOMY IPOBA/DKEHHI YSBISETHCS MOMKIHMBUM
JIMIIEe Ha TIEBHOMY eTall BUKOHABUOI'O NMPOBADKEHHS, aje Il He O3Hauae,
10 BOHU HE MOXYTh OyTH pO3’€JHaHI Cy/lOM 3a XapaKTepHUMH O3HaKaMH
PIILICHHS 1 YepProlo CTATHEHHSI.

Omxke, cymu Bopai Oymu 3actocyBatd 4. 2 cr. 430 HIIK Vkpainu
1 BU3HATH CTATHEHHS 3apOOITHOI IJIaTH Ta IHIIMX OB’ S3aHUX 3 HUM BHMOT
CTATYBaua TaKWMH, IO IiUIATAIOTh HErafHOMY BHKOHAHHIO 1 Ha I Tij-
CTaBi BUKJIIOYMTH IIi BUMOTH i3 3BE€AEHOTO BHKOHABYOTO IPOBAIKCHHS, SKE
MOXHa 3YIHHUTH, a TAaKOX JOIYCTHTH 3BEPHEHHS CTATHEHHS Ha MaifHO
OOp’KHUKA, SIKE HE 3aliTHEe Y BHPOOHHIITBI.

ToMy mo BIJHONIICHHIO A0 3aXUCTy IpaB CTATyBadya y KOHKPETHIH
curyauii Koucruryniiinuit Cyx VYkpaiHu MoXe HagaTH TIyMadeHHs
3aCTOCYBaHHIO NyHKTY 12 wacTunu nepiuoi crarri 34 3akony Ykpainu «IIpo
BUKOHABYE IPOBAHKEHHS», 30KpeMa, IIO BiH HE 3aCTOCOBYETHCS MO0
pillieHb, SKi MiUIAraloTh HEraifHOMy BHKOHAHHIO, OCKIJIBKM Taka aHajoris
BUIUTMBAE 3 aHamizy 4. 1 cr. 38 mporo  3akoHy, e TakUM pilICHHSIM
HAJIa€ThCs 0COOJIMBE MTPABOBE 3HAYCHHS.

CrmiBnpans Mik BepxoBauMm Cynom Ta Koncruryniiiaum Cynom
YkpaiHu i3 3aXUcTy IpaB JIIOJUHU € 00’€KTHBHO HEOOXiTHOIO 1 BOHA Mae
CHPUSTH YAOCKOHAJECHHIO 3aKOHO/JABCTBAa YKpaiHM NUIIXOM 3aCTOCYBaHHS
BEepXOBEHCTBA TMpapa. lli JBa opraHM HagileHI B AepiKaBi iCTOTHHMHU
BIAJHUMH TIOBHOBXCHHSMH, IX TIPAaBOBI BHCHOBKM BXE BiHIirparoTh
B)XJIMBY pOJib Y (POPMYyBaHHI CyIOBOI MPAKTHUKH, ajieé Taka CIHIBIpalsl Mae
BIJINIOBIIaTH TICBHUM KPHUTEPIsIM.

Tak, BapTo OpaTd 70 yBard Ti MOBHOBaXCHHS CY/IB, 32 SIKHMH BOHHU
3[1aTHI 3aXHUCTUTH TIpaBa 0COOW 1 BHUPILIMTH CKJIQJHI NPaBOBI cuTyamii 0e3
abo 13 3acCTOCyBaHHSIM BepxoBeHcTBa mpaBa, a KoucruryuiHuii Cyn
VYkpaiHu y TakoMy pasi Mae 3J1HCHIOBATH KOHTPOJIbHY KOHCTHTYLIHHY
¢yHnkuito Ha migcrasi koHkpetHoro [Tomanns BepxosHoro Cyny. B Toii ke
yac Koncruryniiiauit Cyn Ykpainu mae aHamizyBatu He Tutbku ITomanHs
BepxosHoro Cyny, marepiaii CylOBOI CIpaBH, SKa CTaja IEpeTyMOBOIO
JUIS TaKOTO TIOJAaHHS, aje W BpaXxOBYBAaTH ITO3UINI THX OpraHiB Ta oci0,
aki He OymM 3aiydeHi OO ydYacTi B pO3TIAI KOHKPETHOI CIIPaBH,
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ajie BH3HAHHS HOPMH 3aKOHY HEKOHCTUTYLIHHOK Oe3mocepeHbhO BIUIMHE
Ha IX IIpaBsa.

B ananizoBaHiii cripaBi 0 MOMEHTY 3BEpHEHHSI CTATYBa4a JI0 CYAy MaJio
MicCIle 3yNIMHCHHAS BUNHCHHS BUKOHABYMX i, a HE X MPUINMHEHHS 1 OiIbIme
TOTO 3aKOHOM Iependadanacss KOMIICHCAIlisT BTPAaT B PO3MIpi CepeIHBOTO
3apo0ITKy 32 Bech 9ac 3aTPUMKH IO JIeHb (PAKTUIHOTO PO3paxyHKy, ajic He
OUIBIII SIK 3a MIICTH MICSIIIB.

[Ipu upomy, B pe3ynbTaTi IOCTiIKEHHS OYEBUIHUMHU CTAJH HEIOTIKU
3akony VYkpainm «IIpo BuWKOHaBYE NPOBAKEHHSI», O€ INeperndadacTbes
00’€THYBATH Pi3HI 3a YEPror0 CTATHEHHS, @ TAKOXK HE 3aB)KIU BPaXOBYETHCS
oco0JMBE NMpaBOBE 3HAUEHHsS PillleHb CY[IB, sIKi HIUIATalOTh HEraitHOMY
BUKOHAHHIO.
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3AXO0/ 1 ITPUMYCOBOI'O BUKOHAHHSA CYJOBHUX PIIIEHD
TA IX BILIUB HA 3AXUCT IPAB JIIOJJUHUA

®ypca €Bren IpanoBuY
KaHouoam 1opuoudHUx Hayk, npogecop,
npogecop ragheopu Mi*cHapoOHO20 Mma NPUEAMHO20 NPasa,
Kuiscokuii ynisepcumem npasa Hayionanonoi akademii Hayk Yxpainu
M. Kuis, Yxpaina

He OyneMo mpuCKITUIMBO aHANI3yBaTH BiTHECEHHSI BAKOHABYOTO TIPOBAJI-
JKeHHS JI0 3aBepIIAbHOI CTaii cymoBoro npoBamkenHs (ct. 1) [1] xoua 6
TOMY, IIIO Mi/ICHJIEHHS CyJIOBOTO KOHTPOJIIO 32 BUKOHAHHSM CYJIOBHX PIllIEHb
JOBOAWTH, INO NPH CIPUHAHATTI BUKOHABYOTO MPOBADKEHHS SIK 3aBep-
mansHoi crafil cyJOBOTO NPOBAPKEHHS BHilne, IO cyq caM cebe KOHT-
poMoe i Le He 3BaXKAOYM Ha HAsBHICTH TapaHTOBAaHOI 3aKOHOM
HE3aJIeKHOCT] Jep >KaBHUX 1 MPUBATHUX BUKOHABIIB 1 MIAKOPEHHA iX TUTBKU
3aKOHY IIiJ] YaC BYMHEHHS BHKOHABYOTO MPOBapKeHHA(M.I. 2, 3 4. 1 cT. 4)
[2]. Mo maBemeHOro MOKHA OMATH ¥ IHII JOBOMH, sKi paHime Oyiau
onpumroadeni [3], [4]. HaBmaku, 3BepHEMO yBary Ha pojib Cyay y BCTa-
HOBJICHHI YM 3MiHI CIIOCOOIB Ta MOPSAAKY NPHUMYCOBOTO BUKOHAHHS DillleHb
3rigHo c1.435 L{uBinpHOrO mpolecyanbHoro kojaekcy Ykpainu [S] (mami —
IITK), a TakoX cCiIig QomaTH ¥ 3aCTOCYBaHHS HHM TCBHHX 3aXOJiB,
10 TEBHOI0 MIpOoI0 He y3rojukyerbes 3i cT. 10 3akony VYkpainm «IIpo
BUKOHABYE IPOBA/LKEHHs» (nami-3akoH). Tak, 11 HOpMa 3aBEpLIYETHCS
KOHCTATAII€l0, IO 3aXOAW IPHMYCOBOTO BUKOHAHHS pillleHb MaroTh OyTH
nepenbadeHi 3aKOHOM, ajie IIe TIOJIOKEHHS TEBHOIO MIpOI0 BXOIHTh
y IMCOHAHC 3:

- HOpPMaMH caMoro 3aKoHY;

- 3 TIOBHOB2)XCHHSMHU CY[IB, SIKUM HAJIaHI MOBHOBa)XCHHS BCTaHOB-
JIFOBATH Ta 3MIHIOBATH MOPSAOK 1 CHOCIO BUKOHAHHS PIllICHb.

[MpuHIMD FOPUIMYHOT BU3HAYEHOCTI AMKTYE MPABUIIO MPO TE, LIO MEBHI
HOpPMH 3aKOHY MalOTh YiTKO BPETYyJIbOBYBATH IpaBa Ta 000B’sI3KH Cy0’€KTIB
BUKOHABYMX MpPOIECYyalbHUX MPAaBOBIJHOCHH, alie X IOHATTS «3aX0JI1
MIPUMYCOBOT'O BUKOHAHHS DIllIEHb» BIJIOKPEMJICHO Y OKpEMY HOPMY i BOHHU
HE MaloTh MPSMOTo NPaBOBOTO 3B’S3KY 3 IHIIMMH HOPMaMH 3aKOHOAABCTBA.
A Taka perjaMeHTalis IEBHUX IOHATh Y 3aKOHI € KOHIENTYyaJIbHO
HENPaBMILHOIO, OCKIJIBKY 33 3MICTOM HeperiueHux y cT. 10 3akoHy 3axo/iB
X MOJKHA acoLilOBaTH 3 IEBHUMHU BHJIaMH BUKOHABYHX ITPOBA/KEHb, a CaMe:

1) 3BepHEHHS CTSATHEHHA Ha KOINTH, IiHHI T[ANepH, iHIIE MaiHO
(MaifHOBI TpaBa), KOPIIOpPATHBHI IpaBa, MAaWHOBI IpaBa iHTENEKTyaJbHOI
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BJIACHOCTi, O0’€KTH IHTENCKTYaIbHOI, TBOPYOI MisIIBHOCTI, iHIIE MAaiHO
(maiiHOBI TpaBa) OOp)KHHMKA, Yy TOMY YHCIi, SKIIO BOHHM IepeOyBaloTh
B iHIIMX Oci0 abo HamexaTb OOP)KHMKOBI BiJ IHIMX 0cCi0, ab0 GOpPKHUK
BOJIOJI€ HHMH CIUIBHO 3 IHIIMMH OCO0aMH — IIef 3aXil acOIIIOETHCS
3 TIOPSIIKOM 3BEPHEHHSI CTATHEHHS Ha MaitHO OOp)KHHKA;

2) 3BepHEHHs CTATHEHHS Ha 3apo0iTHY IUIaTy, MEHCII0, CTUICHIIO
Ta 1HIWHA J0Xig OOp)KHUKA — LEH 3axiJ JOCIIBHO BIANOBiZa€ Ha3Bi BHUKO-
HABYOTO IPOBAHKEHHS, pErJaMeHTOBaHOTO y po3ainy X 3akony, ane y pasi
BCTAQHOBJICHHS CYZIOM PO3CTPOYKH IMUTAHHSI Ma€ CTABUTHUCS OUIBII IIMPOKO
1 TIPO CTATHEHHS MEePIOINYHUX IJIaTEeKIB;

3) BuwiIydeHHs y OOp)KHHMKa i mepemada CTSATyBady IPEIMETIB, 3a3Ha-
YEeHUX Y pillIeHH] 32 CBOEIO CYTTIO € 3MiIIaHUM BUKOHABYHMM ITPOBA/KCHHSIM,
OCKIJIbKH Tiependavyae BIIYUYEHHs MEBHHUX pedel y OOpXKHHKa 1 mepemady
ix cTaryBady, a He 1X MPoJAaX 3 MyOIIYHHUX TOPTIB;

4) 3abopoHa OOpPXKHHKY pO3MOPSIKATUCS Ta/ab0 KOPHUCTYBATHCS
MalHOM, SK€ HAJIOKHUTh HOMY Ha TpaBi BIACHOCTI, y TOMY YHCIi KOIITAMH,
a00 BCTaHOBJICHHs OOP)KHUKY OOOB’SI3KY KOPUCTYBaTHUCS TaKUM MaifHOM
Ha yMOBaX, BU3HAYEHHX BUKOHABIEM — II¢ ITOJIOXKEHHS CIiJ NOB’A3yBaTH
3 THMYacOBHMH 3aXOJaMH 3a0e3le4eHHs BHKOHAHHS pILICHHA, a caMme
HaKJIaJaHHAM apellTy Ha MalHO OOpXKHHMKa, W0 MOXE peajli3oByBaTHCS
4yepe3 yxBally Cyly ado MOCTaHOBY BUKOHABIIS.

[MpoBenenuit koporkuit aHamni3 cr. 10 3akoHy CBITYMTH MPO TE, IO MPU
(hopMyJIFOBaHHI MEPeITiKy 3aXOdiB MPUMYCOBOTO BUKOHAHHS 3aKOHOIABLIEM
He BpaxoBaHa crenudika BUKOHAHHS pIlIeHb HEMAHHOBOTO XapakTepy,
a TaKoX Ti 3aXOJH, SIKi BUKOHABEIb Ma€ BXKHTH 3 JIO3BOJIY CyIy, 30Kpema,
MIPUMYCOBE MTPOHUKHEHHS JI0 JKUTJIA YU IHIIOTO BOJIOMIHHS (i3MYHOI 0coOn
Ta/abo Oe3MeperKoHe BXOMKCHHS Ha 3eMENbHI AUITHKU (cT. 18 3akoHy)
TOIIO, a BXWTTS TakWX 3axoniB moTpedye GopmyBanHs crenudikn
BUMHECHHS! TaKWX BUKOHABUMX Aid. lle muTaHHS Iy’Ke BaKIHMBE, OCKUIBKH
BOHO TIOB’si3aHE 3 KOHCTHUTYI[IHHMM TIpaBOM JIIOOWHH Ha ii 0coOWCTY
HEJIOTOPKAHICTh Ta HemOoTOpKaHicTh skutia (crarti 29, 30) [6]. Tomy mpu
BIZICYTHOCTI YiTKOI perjiameHTamii IUX NUTaHb y 3aKOHI 3aCTOCYBaHHS
npaBa Ha MPUMYCOBE NMPOHMKHEHHS 10 JKUTJa a0 Ha 3eMeNIbHY IUISHKY,
HAJICXKHY OOPKHHUKY, 3ale)KaTUMe Bia «(aHTasil» BHKOHABII I METOIIB
omopy 3 OOKy OOp»KHHMKAa. 3 TakKOK PErIAMCHTALIEI TMPaB BHKOHABIIIB
HE MOYKHA TIOTOIUTHUCS, OCKUITBKH 11 BAKKO BH3HATH IOPUIMYHO BU3HAUCHOIO.

Otxe, y CBITJII yIOCKOHAJEHHs 3aKOHOJABCTBA IIPO MPHUMYCOBE BHKO-
HaHHS pillleHb, HA HAaIly AYMKY, CJiJ YiTKO c()OPMYJIIOBaTH MOHATTS, SIKi
3aCTOCOBYIOTHCS Y 3aKOHI Ta Y3rOOUTH iX Mik co0Ooro. 30kpema, Bij-
IITOBXYIOUNCH Bl Ha3BU 3akoHy Ykpainu «IIpo BUKOHaBYE MPOBaKEHHSD»
JOLIJIBHO BJIOCKOHAIIMTH MOHSATTS «BUKOHABYE IPOBADKCHHS», alle HE SIK
y3araJbHIOIOUMN TEpPMiH, a SK KOHKPETHY IIOCIIZOBHICTh Hiif BUKOHABIA
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3 BUKOHAHHS IIEBHOTO BHUY pillleHb. 30KpeMa, IIpu po3po0Iii OJHOTO i3 3aK0-
HOIIPOEKTIB PO BUKOHABYE NMpoBapkeHHS BueHuME Dypcoro C.4., dypcoro
€.1. Oyno 3amponoHOBaHO AONMOBHUTH HOro crarreto 1. OCHOBHI MOHSATTS,
SKI 3aCTOCOBYIOThCA y IIbOMY 3akoHi Ta Oyno chopmynboBaHEe MOHATTA
BUKOHABYO20 NPOBAOIICEHHA SIK CYKYNHOCMI HOCNIO08HO BYUHIOBAHUX Oill
BUKOHABYEM, YUACHUKAMU BUKOHABYO20 NPOBAOIICEHHS ma 0Co0amu,
AKI 3a7y4a0mMucsi 00 HbO20 HA RNIOCMAGi, ) Medcax HNOGHOBAJICEHb
ma y cnocio6 i 8 NOpsAOKY, BUSHAYEHUX 3AKOHOM YU CYOOM.

Taxkuit miaxig XapakTepHUH IS OUBIIGHOTO Cy/TOYHHCTBA, 1€ BUOKPEM-
JIIOIOTHCS: HaKa3aHe, OKpeMe 1 MMO030BHE NMPOBAPKEHHS, K€ B CBOIO Yepry
MOIIISETHCS HAa MIABHIU: 3arajibHE 1 CIIPOIICHE, 3a0YHUM PO3IIIA CIpPaBU
1 0COOJIMBOCTI TO30BHOTO IIPOBA/KEHHS y CIpaBax IPO BU3HAHHS HEOOIPyH-
TOBaHMUMHU aKTHBIB Ta iX CTSATHEHHS B JOXix JAepkaBH. | xoua aBTOp
HE 30BCIM IIOTO/DKYETHCS 3 TAaKUM IIOJUIOM LUBUIEHOTO CYJOYHMHCTBA
Ha TIEBHI NPOBa/[KEHHS, e CIiJ 3ayBaXUTH, IO I IPOBAIKECHHSI
1 IX MIBUAXA 3 TEBHOIO JIOTIYHOIO TOCIIZOBHICTIO «BIHCAHI» B CTPYKTYPY
LITK Ykpaiuu (ct. 19).

ToMmy BBeZEHHS KOHKPETHOTO IIOHATTSI «BHUKOHABUE IIPOBAIKECHHS,
SKUM Oy/le TMo3HauaTHCA 1 KOHKPETH3yBAaTHCS NEeBHA IIOCIINOBHICTH il
BHUKOHABI[SI 3 MPUMYCOBOTO BHKOHAHHS PIIICHHS, JO3BOJUTH CHCTEMAaTH-
3yBaTH iH(pOpMAIlI0 32 CTPYKTypHHMH eneMeHTamu. Hampuknan, npumy-
COBE NPOHUKHEHHsI JI0 XHTJIa OOp)KHUKA TMOBHMHHO MaTH KOHKPETHY b
i OOyMOBJIIOBATH JOIMYCTUMI MEXKI MOBCAIHKM BHKOHABI[I B IICBHOMY
JKUTIOBOMY IpHUMIillleHHI. 30Kpema, MpU 3BEpPHEHHI CTATHEHHS Ha MaiHO
OOp>KHUKA TPUMYCOBE MPOHUKHCHHS JIO0 XHTJa OyJe MOB’s3aHE 3 MPOBE-
JICHHSIM OIUCY MaiHa 1 HakKJaJaHHSAM Ha HBOTO apeluTy, BHUKOHAHHS
pileHHs 1Mpo BigiOpaHHS ANTHHU 3yMOBIIIOBATHME NMPOHUKHEHHS 10 JKUTIA
3 METOI0 BHSBJIEHHA Micus nepeOyBaHHS AWTHHU Tomio. Ilpumyctumo,
32 YMHHOIO 4. 2 cT. 67 3aKkoHy nependadaeThesi, M0 MPUMYCOBE BCEIICHHS
CTATYBaua IOJISITae y 3a0e3NeueHH] Iep)KaBHUM BUKOHABIIEM Oe3MepeIIKo-
HOTO BXOJUKEHHS CTSATyBada y NPHMIIICHHSA, 3a3HAUYCHE y BHKOHABUOMY
JIOKYMEHTI, ma 1020 npoxcusanus (nepedysans) 6 woomy. lle momoxeHHs
(suoinene asmopom) HaBITh HE3PYYHO KOMEHTYBATH, OCKIIBKU CTATYBAY MA€
MPaBO Ha MPUMYCOBE BCEJCHHS y MPUMIIICHHS, ajie X 0e3m0cepeIHbo 3 i€l
HOPMH BHUIUTMBAE, 110 MPHUMYCOBE BHKOHAHHS TOIIUPIOETHCS M Ha MPOXKHU-
BaHHJ CTATYBaya y HbOMY.

OTxe, y pa3i 70OpOBUILHOrO HEBUKOHAHHS PILLICHHS CyAy IPO BCEJIEHHS
JIep>kKaBHOMY BHKOHABLIIO ITOTPeOYBAaTHMETHCS JI03BLI CyAy Ha NPHMYCOBE
MIPOHUKHEHHS JI0 )KUTJIA, aJIe MeXa TaKOTo IIPOHUKHEHHS — 1€ 3a0e3NeYeHHs
BXOJ/DKECHHS 1O IPUMILIEHHS CTsAryBada i Bce. A e Oyne KOHKPETHO CIaTh
abo 30epiraté pedi CTATYBad — i MUTAHHS HE O BUKOHABIIA, OCKITBKHA BOHU
Mani OyTH BHpIlIEeHI B IHMBUTFHOMY CYyNOYHMHCTBi, 10O CyJd BHU3HAYUB
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KOHKPETHI yMOBH IIPOXKMBaHHS CTATYBada, a BHKOHaBelb IX 3a0e3IedmB.
[Tpunycrtumo, B pimieHHi cyay Oyle BU3HAUEHO, IO CTATYBAad Mae 3alHATH
KOHKpETHY KIMHATy y KBapTHpi i TaM PO3MICTUTH BIJIACHI pedi y BIAaCHHX
madax Ttomo. B TakoMy BHIAnKy BceleHHs Oyle CYNpOBOKYBaTHCS
3BITFHEHHSAM KIMHATH BiJ peded iHIHMX 0ci0, a TaKoX 3aHECCHHSM pedei
craryBaya. OU4eBHIHO, 10 1Ie JIMIIE PHKIaM, IKHH MoTpeOye YCBITOMICHHS
crnenu(iki BUKOHABYOTO IPOBAHKEHHS 1, 30KpeMa, KOHKpeTH3alii MUTaHb
BCEJICHHS ITiJT Yac po3TJLAY BiAMOBIIHOI cripaBu cynoM. BuHuKkae i MUTaHHS
PO 3aX0AM 3 JOOPOBINBHOTO BHKOHAHHS pimeHHA (4.6 cT.26 3akoHy),
0 B JIaHOMy BHIIAIKy MOXKYTb acOLIIOBaTHUCS 3 Tepeadyero KIIoYiB
BiJl )KUTJIOBOTO MPHUMIIIEHHS Ul O€3MEePEeNIKOAHOTO BXOKEHHS 110 HBOTO
CTSTYyBaua.

Tomy, Ha Hamly AyMKy, TPYHTOBHOTO I€PEOCMHCIICHHS 1 mepeOynoBu
MaroTh 3a3HaTH HOPMH 3aKOHY SIK Y CBITJI YJOCKOHAQJICHHS MOHSTIHHOTO
amapaTy, TaK i B KOHTCKCTI HaJaHHA iHQoOpMaIii, sKa CTUMYIIOBAaTHME
JI0OpOBiTbHE BUKOHAHHS pilleHb Oop>kHUKOM. Cama cyTHicTh cT. 10 3akony
Mae OyTH Opi€EHTOBAHOIO Ha Te, 00!

- TIOBIJOMHTH YYaCHHKaM BHKOHABUOTO IPOBAKEHHS IPO Ti BHIM
MPOBaKEHh Ta 3axXOAH, sKi mepembadeHi y 3akoHI i MOXYyTb OyTH
3aCTOCOBaHi JJ0 OOPKHHKA;

- moindopMyBaTH CTATyBauya Ta OOPIKHHKA IIOAO THUX 3aXOMIiB, SKi
MOXYTh 3aCTOCOBYBATHCS MO BIJHOIICHHIO J0 OOpXHHKA i MalOTh METOIO
CTHMYJIIOBATH HOro /0 J0OpOBUILHOTO BHKOHaHHs pimieHHs. [Ipu mpomy
CNIiZi aKIEHTYBaTH yBary Ha TOMY, 1[0 BHUKOHABIIEM MOXYTb 3aCTOCOBY-
BaTHCSl aJMIHICTpaTHBHI 3axoju: WTpad, a TaKOX IHIIIIOBATUCS KPHMi-
HaJIbHA BiJIIOBIIANBHICTh 32 YMHCHE HEBUKOHAHHS PilICHHS a00 CTBOPEHHS
MIepPEIIKo/ TPH HOT0 BUKOHAHHI;

- TOmepenuTH OOpPKHUKIB, IO BHUKOHABIl HAKIAAATUMYTh ApPEIITH
Ha MalHO, paxyHKH y OaHKax Ta iHIIMX ()iIHAHCOBHUX YCTaHOBAaX, a TaKOX
Ha MaiiHO B pEeCTpax, JI¢ PEeCTPYIOThCS NpaBa Ha HEPyxoMe MaifHO
1 TpaHCTIOPTHI 3aco0w;

- 3acTepertd OOPXKHHUKIB Bijl HEMIPABOMIPHUX i, OCKUIBKH X moTpar-
JSIHHSL 10 peecTpy OOP>KHHKIB YHEMOMIIUBIIOBATUME JUIsi HUX PO3MOPSA-
JKCHHS HAJIC)KHUM IM I[IHHUM MAaiHOM, OCKUIbKM HOTapiyCH Mg dac
BYMHEHHS HOTapiaJbHUX Jid MaloTh TEPEBIpATH BIIOMOCTI MpO 0co0y
y TaKOMy DEECTpi, a y pa3i 3BepHEHHs OOp)KHHKaA JI0 HOTapiyca 3 METOI
BIZIUY)KEHHs] MalHa CTaHe OYEeBHUAHUM (aKT CTBOPEHHS MEPEIIKo]
3 BUKOHAHHS PilICHHS CyaYy;

- BIIOMOCTI PO JOJATKOBI 3aXOMU HE MOMIMPIOBAIKACA Yy BHUTJISAII
JHCTIB, 30KpeMa, Ha caiiti Min’rocty, a HaOyiau 3arajJbHOBIJIOMOTO
XapakTepy 00 TOJATKOBHX OOMEXEeHb IpaB OOpKHUKIB, a caMe IpaBa Ha:
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BUI31 32 MeXi YKpaiHH; KepyBaHHS TPAaHCHOPTHHMH 3aco0aMM; KOPHCTY-
BaHH 30pO€r0; MOMOBaHHS [7].

Koportkuii ananiz cy4acHux npo0iieM y 3aKOHOIABCTBI PO NMPUMYCOBE
BUKOHAHHS pillleHb, JOBOIWTH, IO HACTaB 4ac Ui KOMIUIEKCHOTO BHDi-
IICHHSA ICHYIOUHX TIpoOJeM 1 BHHHKIA HEOOXiTHICTh YIOCKOHAJICHHS
MOJIOXKEHb 3aKoHy YKpaiHu «[Ipo BUKOHaBYE IPOBAHKECHH.

3anpornoHOBaHO HAJATH TEPMIHY «BHKOHABYE IPOBAKECHHS» KOHKPET-
HOTO 3MICTy, KU MOJSATaTHME B perJIaMeHTallii crenu(ikiu IpuMycoBOTO
BUKOHAHHS pillleHb NEBHOTO BHAY, XOdYa MpPH CXBAJIBHIM OIHII TaKoi
npomno3ulii moTpibHO Oyae 3MIHMUTH Ha3By 3aKOHY 1 Lieil TEpMiH 3acTOCy-
BaTH B MHOXWHI, OCKUIbKH ICHY€ JeKiIbKa pI3HOBUIB BHKOHABYMX
MIPOBA/KEHb.

Ha npuknani ynockonanenns cr. 10 3akony Ykpainu «[Ipo BukoHaBue
MIPOBAPKEHHSD TPOJEMOHCTPOBAHO KOMIUIEKCHHH MiAXiZ 0 BHKJIAJCHHS
OaraTopiBHeBOI iH(poOpMamii 3 po3’SICHEHHS YYacCHHUKAM BHKOHABYOTO
MIPOBA/KEHHS iX IpaB i 000B’s3KiB 1 HEOOXITHICTh CyMIIIHHO KOPUCTYBATHCS
IpaBaMM, HE 3J0BXHMBAIOYM HHUMH, Taka iHpOpMalis Mae CTHMYJIOBATH
30KpeMa, OOpIKHHUKA 1O JOOPOBUTFHOTO BUKOHAHHS PillIEHHS.
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CEKIIA 3. BAXHUCT IIPAB JIIOJIUHHU
IIYBJIYHOIO AJIMIHICTPALIIEIO
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CKAHIUMHABCBKA MOJEJIb MICHHEBOI'O OIIOJATKYBAHHA
AK IHCTPYMEHT IHKJIIO3UBHOI'O PO3BUTKY TA 3AXUCTY
IIPAB JIIOJUHU HA PIBHI TEPUTOPIAJIBHUX T'POMAJ]

Bbab6in Irop IBanoBuY
KaHOuOam 1opuoOudHUX HayK, OOYeHm,
doyenm xkageopu nyoriunoeo npasa,
Yepuiseyvkuii HayionanbHuil ynisepcumem imeni FOpisa @edvkosuya
M. Yepnisyi, Ykpaina

@opMmyBaHHS €BPOIEHCHKMX MOJENeld MICIEBOrO OINOAATKYBaHHS
BiZOYBA€ETHCS i BIUIMBOM SIK 3aTaIbHOEBPOTICHCHKUX MTPABOBUX CTAHIAPTIB
MICIIEBOTO CaMOBPSIyBaHHS, TaK 1 HAIIOHAJIBHO 3YMOBJIEHHX OCOOJIUBOCTEH
NpaBoBOl  KYJIbTYpH, aJMIHICTpaTUBHOI TpaiMiii Ta IHCTHUTYLIHHOT
opranizauii myOmiuHoi Biamu. ba3oBUM HOpPMAaTUBHMM OpIEHTHPOM Y il
chepi BucTymae €Bporeiicbka XapTis MiCHEBOTO CaMOBpSIIyBaHHS,
sgKa 3aKpiIUTIOe TPHHLUI BiJNMOBIIHOCTI ()iHAHCOBUX pecypciB o0cary
MOBHOBa)XEHb OpraHiB MICIIEBOTO CAaMOBpSIyBaHHS Ta BHU3HA€ IIPaBO
MICIIEBUX BJaJl Ha BJACHI JOcTaTHI (PiHAHCOBI pPECypcH, YacTHHA SIKHX
NMOBMHHA ()OPMYyBAaTHCS 3a paxyHOK MICIEBHX IOJAaTKiB i 300piB. Xoua
Xaprist He BCTaHOBIIOE YHI(IKOBAHOT MOJENI MICIEBOTO OMOAATKYBAaHHS,
BOHA BHM3Ha4yae (pyHIaMeHTanbHI (DiHAHCOBO-TIPABOBI CTaHIAPTH, IO CTANU
METOJOJIOTIYHOI0 OCHOBOIO PO3BUTKY HAI[IOHATBHUX CHCTEM MYHIIHIIAIb-
HUX (iHaHCIB y JaepxaBax €Bpornu. BopHowac eBporelicbka mpaBoBa
JIOKTPUHA BHMXOAUTH 13 TOro, L0 MICLEBE OMNOAATKYBaHHS HE MOXKe
pO3IIIsIaTHCSL 130JIbOBAHO Bijl HIMPIIOrO KOHTEKCTY IPaBOBOI CUCTEMH,
aJIMiHICTPATUBHOTO YCTPOIO Ta MOJIITHKO-IHCTUTYIIHHOT MOJIEi KOHKPETHOT
nepxasu [6, c. 12]. Came TOMy B Cy4YacHHMX IOpPIBHSJIBHO-IIPABOBUX
JIOCITI/PKEHHSIX BHUKOPUCTOBYETHCS THUIIOJIOTIYHMNA MIiAXiN, SIKUA BpaxoBye
HAJICXKHICTh JICPKABU JI0 MEBHOI MPaBOBOi CiM’i, piBeHb IEHTpali3amii 4u
JleleHTpaji3anii BJIaan, XapakTep B3a€EMOBITHOCHH MK LIEHTPAJIbHUMH Ta
MICHEBUMHM OpraHaMH, a TakOX CTyIiHb ()iHaHCOBOI  aBTOHOMIl
MyHinunaniteriB. [loemHaHHS 3a3HAYEHUX KPUTEPIiiB MO3BOJSE BUILIHTH
KUTBPKa BiTHOCHO CTaJMX TPYII JAEPKaB, SKi XapaKTePHU3YIOTHCS IMONIOHIMHU
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aJMIHICTPAaTUBHUMH TPAJUIIIMU Ta MEXaHi3MaMH OpraHizaiii MiCIeBHX
(hiHAHCIB: CKaHAMHABCHKY, LEHTPaJbHO-KOHTHHEHTAJbHY, JIATHHCHKY Ta
aHrII0-cakCoHChKY [5, ¢. 10ff]. Came Taka Tumosnorisaiiisi CTBOPIOE HAJIEKHE
TEOPETHKO-METOAOJIOTIUYHE TMIAIPYHTS AT KOMIUICKCHOTO JIOCIIDKEHHS
OKpEeMHX HAI[IOHATbHUX MOJENEH MiCIEBOTO OIOAATKyBaHHS, 30KpeMa
CKaHIMHABCHKOI MOJIEJI MiCIIEBOTO OIIOJIaTKyBaHHSI.

CkaHOMHABChKa MOJIENb MICIICBOTO OITOJATKYBAaHHS, IO 1CTOPHUYHO
chopmyBanaca B mpaBoBuX cuctemax kpain IliBriunoi €Bpomm (ILIBemii,
Hamnii, Hopserii, ®innanaii) ta Himepmannis, y cydacHiii ¢inaHCOBO-
NPaBOBil JOKTpHHI KiIAacH(DIKyeThCS SK HaWOUIBII pernpe3eHTaTHBHUI Ta
po3BuHeHWit  THn  (ickampHOl  AeueHTtpamizauii. KoHunenrtyansHHM
HIAIPYHTSAM Li€l MOJeNi BHCTYNAlOTh (yHIAMEHTaIbHI HMOJOXKEHHS Teopil
(ickanpHOTO (emepanizmy , 30kpema po3podieHa B. Oyrcom mapaaurma,
3TiHO 3 SIKOI0 ePeKTUBHICTh (DYHKLIOHYBAaHHS MyOJiuHMX (iHAHCIB TPSMO
3aJIeKHUTh Bl MakCHMaJbHOTO HaONMKEHHS IOJATKOBHX Ta BHIATKOBHX
MOBHOBa)XEHb JI0 PIBHS MiclleBOro camoBpsimyBanus [9, c¢. 54-55].
BuzHauanpHOIO JETEPMIHAHTOIO CKAHIMHABCHKOI MOJEN € IPe3yMITIis
BHCOKOTO DIiBHS TOAATKOBOi aBTOHOMIii MyHinumamniTeriB. Ha BimMmiHy Bin
KJIACHYHUX MiAXOMIB, IO 0OMEXYIOTh (hiCKaIIbHY KOMIIETEHIIII0 MiCI[EBOTO
CaMOBPSAYBaHHS MEPEBAKHO MAailHOBUMH MOJATKaMH, CKaHAWHABCHKA
napagurma nepenOadac  HagaHHs Ccy0’€KTaM  MYHIIMMAJIbHOI  BIIAIU
HMIMPOKUX AMCKPELIHHUX MOBHOBaXKEHb 10JI0 MICLIEBUX MOAATKIB 1 300DiB.
Sk cmpaBemuBo 3a3Hauae P. bipa “Ha mpaxTwuii, omHak, 4acto crocTepi-
TaeThcsl 3HAYHUI BEPTHUKAJIBHUN OajlaHC MIX BUJATKaMU Ta JIOXOAAMH ...
Skmio cyOHAIiOHANBHI YPSIId MarOTh BUTPAYaTH BEIUKI KOINTH, BOHU —
B iHTepecax (iCKaJIbHOI BIIMOBIAATBHOCTI Ta Mi3BITHOCTI — IIOBHHHI TaKOX
cratu OimpImuMu mojatkiBisMu” [1, ¢. 18]. V 11bOMy KOHTEKCTI KITFOUOBOIO
0COONMBICTIO BHCTYNAa€ IOMIHYBaHHS MiICHEBOrO IOAATKYy Ha IOXOIHU
¢izmunnx  oci6  (IIAPO) K OCHOBHOTO JpKEpesiia  HAaNOBHEHHS
MyHIOUTANHUX OrokeTiB. M. JIIBIHTCTOH akIeHTye yBary Ha TOMY, IO
caMeé BHCOKa IIMNTOMAa Bara IPsIMOTO MPHUOYTKOBOTO OIOJATKyBaHHS
3a0e3meuye QickaabHy CTaOLIBHICT Ta €JACTHYHICTH MICIICBHX JIOXOJIB
[7, c. 78-80].

OyHIAMEHTAIBHOI XapaKTEPUCTHKOI € TaKOX peatizallist “BiKcesutiB-
CBKOT'O TIPHHIMITY”, 1110 BCTAHOBJIOE Oe3MocepeiHii KOpensiiHIiA 3B'130K
MiX TOHATKOBUM HABAHTAXCHHSIM Ha JIOKAJbHOMY piBHI Ta 00csroMm
1 SIKICTIO OTPUMaHUX IMyOJiuHHUX 1ociyr. EdekTuBHICTh Takol KOHCTPYKIIi,
3a TBepkeHHsM P. bipma ta E. Cnek, rpyHTyeThCcsl Ha YCBiJOMIICHHI
IUIATHUKAMH TIOAATKIB TPSIMOTO B33a€EMO3B’SI3KYy MK BJIACHUMH IOJATKO-
BUMHM  BiIpaxyBaHHAMH Ta OTPUMAaHUMHM CYCHUIBHUMH  Onaramu
[2, c. 360-361]. Lle 3ymoBmioe crenudpiuHy COUiadbHy CIPIMOBaHICThH
MICIeBUX (DiHAHCIB: OpraHW MICIICBOTO CaMOBPSAYBaHHSI BHKOHYIOTH
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He JIMIIe aloKamiifiHi, a ¥ 3HAYHOI0 MIpOI0 Iepepo3NnonuIbHI (QyHKIT,
BIJINOBi1at0uM 32 (iHAHCYBaHHS OCBITH, OXOPOHH 3/I0pPOB’S Ta COLIAIBEHOTO
3abe3nedeHHs. BogHouac (hiHaHCOBO-TIPAaBOBUI MeXaHi3M CKaHMHABCHKOT
Mozeni nependadae CKIaJHY CUCTEMY CTpUMyBaHb 1 mpotusar. Lllmpoka
MOAATKOBA ABTOHOMiS OpPraHIYHO MOETHYETbCS 3 PO3BHHCHUMH IHCTpY-
MEHTaMH FOPU30HTAIBHOTO Ta BEPTHKAIBLHOTO (hJiHAHCOBOTO BUPIBHIOBAHHS,
IO JO3BOJIAE HIBENIOBATH pErioHANBHI JAucHponopHii Ta 3abe3meduTu
OamaHc MiX JIOKaJbHOI (piHAHCOBOIO HE3ANEKHICTIO Ta 3araJlbHOCPKABHOIO
piBaicTio. Ha mymxy M. Epikccona ta JI. Aanmepccon-Ckor, “OCHOBOIO
IIBEJICHKOrO (hiCKaJBHOTO (eaepalizMy € CHCTeMa MDKMYHIIUIIAIEHOTO
BUPIBHIOBaHHS, 32 sIKOI KOILITH IEPEepaxoBYIOTHCS BiJ| BIIHOCHO OaraTimiux
MYHIIMIATITETIB /0 TUX MYHIIWNATITETIB, SKi HE CIPOMOXHI 3i0patu
JIOCTaTHbO MyOJIYHUX JOXOMIB JUIA MIATPUMKH OOOB’SI3KOBUX MYHIIH-
naneHuX mociyr” [4, ¢. 538]. CTaOUTBHICTD i€l CUCTEMH MiIKPIILTFOETHCS
crelpiYHEM  THIIOM  TOJATKOBOI  KYJIBTYpH, 1€  OIOJATKyBaHHS
CTIIPHAMAETHCS K HEBiJ €EMHHH €NIEMEHT COLIaIbHOrO0 KOHTAKTY, IO 0a3y-
€ThCSI Ha BHCOKOMY pIiBHI JOBipH 1O IHCTHTYHiH myOnMigHOI BIamn
[3, c. 49-73; 8, c. 594].

TakuM YHHOM, CKAaHIMHABCHKA MOJENb MICLEBOI0 OIOAATKyBaHHS
MoCcTae K MiTicHa (piHAHCOBO-TIPABOBA €KOCHCTEMA, IO XapaKTEPU3YETHCS:
1) BUCOKHMM CTYyIEHEM MOaTKOBOI aBTOHOMIT; 2) PIOPUTETHICTIO MIiCLIEBOTO
I[MAPO; 3) ¢iHAHCOBOIO CaMOIOCTATHICTIO Tpomaja MNpH 30epexKeHHI
e(eKTUBHUX KOMIICHCALIHHUX MeXaHi3MiB BUPIBHIOBAHHS; 4) COLiaIbHOIO
OpIEHTOBAHICTIO BMIATKOBOI YacTHHU OIOKETiB; 5) OCOOJIMBHM THUIIOM
MOJIATKOBOT KYJNBTYpH, SKHH Oa3yeTbcs Ha BUCOKOMY piBHI JIOBIpH 10
IHCTUTYLIH MyOJiuyHOI BJIAAW, B TOMY 4YHCII IIOJaTKOBUX OpTaHiB.
Y3aranbHIOIOUM MOKHAa KOHCTAaTyBaTH, IO 3a3Hau€Ha MOJENb IPE/ICTABISIE
co0boro HaiibuIbII 3aBepiueHy (GopMy (iHaHCOBO-TIPaBOBOI JeleHTpasi3alii,
Jie (ickanbHa CIIPOMOXKHICTH OpPraHiB MICIIEBOTO CaMOBPSITyBaHHS BHCTYIIA€
rapaHTOM peaizallii IpaB TPOMa/IsH Ha SKiCHI IMyOJIi4HI TOCITYTH.
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Bpataciok Mapisi 'puropiBBaa
00Kmop QinocoPcorux Hayk, npoghecop,
npogecop kagpedpu ginocogii
Jlveiecokutl nayionanvuull yHigepcumem imeni leana Opanka
M. Jlvsis, Ykpaina

1. B cywacHOMy CBiTIi HapocTae MDKHApOIHA Hampyra. XHUTaIOTHCS
3acamy JIEMOKpaTii, fKa IIe OECATHIITTA TOMY BHJaBajacs HE3PYIIHOIO.
Bigomuii MUCITUTENb CYydacHOCTI aMepuKaHChKHiA mpodecop O.Dykysma Ha
novyarky 90-X pokiB HHcaB MpoO MOBHY MepeMory JidepanbHoi ieosorii ta
CBITOBOI JieMokparii. HuHI BiH muine npo Te, 10 BiH MOMHUIIUBCS CTOCOBHO
nporo. [Ipo 1ie muiie He JUINE BiH, a ¥ HU3KA IHIIUX BIIOMHX BUCHHX
cyuacnocti: E.Ennensbaym, T.Craiinep, A.baapio Ta iH. «Bichk 311a» B 0c00i1
nytincekoi Pocii, [TiBHiuHo1 Kopei, Ipany, Kuraro Tepopusye 1uBinizoBanuit
CBIT, HAMaral4uch Nepekpoitu kaprty cBity. [lyriHcbka Pocist B nparHeHH1
BIZIPOJIMTH IMIIEpPChKE MHHYJE, 3JlamMajia cTapi KOpAOHH MDK JiepKaBaMH,
TOW MDXHapOIHHUH MOPS/IOK, 1110 OyB BCTAHOBJIEHHUH 10 3aKiHUeHHIO [Ipyroi
cBitoBoi BiffHH. [{t0 Hampyry miOirpiBa€ CBOEI MPOMOCKOBCHKOIO
momitTukoto J. Tpamm Ta #ioro amMmiHicTpamis, IO CTajl0 CBOEPITHUM
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CIOPIIPU30M ISl IEMOKPATHYHOTO CBITY — TaKa CTapa JeMOKparis, aBaHrap/j
JIEMOKpAaTHYHOTO CBiTy Bce Oinpme 1 Oimbiume TpaHcopMOBYeThCs
B aBTOKparito. HacTyn cBiTOBHX JAMKTaTyp Ha JE€MOKpAaTHYHHH CBIT,
PO3IIMPEHHS iX BIUIMBIB HA CBITOBY MOJITHKY — 1€ HE JIMIIE NePEKPOIOBAHHSA
KOPZOHIB, 1Ie HalTIepIe yap 110 MpaBax JIOAWHH, SIKi HUHI BUSBUIIUCS JTyKe
HE3axXHIEHUMH BiJl HACTYIy AUKTaTOPCHKHUX PEeXHUMiB. MiKHapoIHE IpaBo
BTPAaTWIO OyAb-SKWH aBTOPHUTET, IepecTaysio OyTH IieBHM, MiKHapoAHA
MEXaHI3M 3aXHCTy TMIpaB JIOAWHU BHSBHBCA 30BCIM HEIi€31aTHUM,
Hee(DeKTUBHUM CYIIPOTH TAKOTO HACTYILy HA MpaBa JIIOAWHH, SIKMH MM HHUHI
0aunMo B yMOBax pociiicbkol arpecii mpoTu YKpaiHH, 4d B 13paillbChKO-
ipaHChKil BidHI. JIFOACTBO ONMUHWIOCS B CHTyalii 0€33aXHCHOCTI mepen
rpyOHM, IECTIOTUYHIM BapBapcTBOM. TpeTs CBITOBa BilfHA CTa€ peajbHICTIO,
Ha XaJb.

2. JloBoni TpuBaNIMH 4Yac B CEpeNOBHINI IPAaBHUKIB Ta W 3arajom
TPOMAJICEKOCTI MaHyBaJIO TIEPEKOHAHHS B TOMY, LIO JiepkaBa € HalKparmMm
rapaHToM IIpaB i cBoOOX JoAWHH. JlepkaBa Mae MEXaHi3M 3aXHCTy IpaB
JIONMHM, Cepel KOMIIOHEHTIB SKOTO 3aKOHOJABCTBO, CYyIH, IO,
MPOKypaTypa, aJBOKATypa, SIKy Jep)kaBa IOCTIHHO 3aiydae 10 37iHMCHEHHS
3aXUCTy TOIIO. I’ poMaisHu TEMOKpaTHYHOI Iep>kaBu MatoTh KoHcTHTyMITO,
sSKa 3aKpilbTioe iXHI mpaBa i rapaHTye iM cBiif 3axucT. DopManbHO BCi
JIep)KaBHI OpraHd BIaay MalTh 3JiiCHIOBaTH (YHKIIIO CHpPUSHHS
peaizanii, 3AiHCHEHHsS HEBIIYY)KyBaHUX MPUPOJTHHUX TIpaB JIIOJAWHHU Ta X
3axucty. KOHCTUTYILisST He [03BOJISIE CKAacOBYBaTH TMpaBa JIIOJWHH,
3BY)KyBaTH iXx oOcsr, Oe3migcraBHO iXx oOMexyBatu. IlIpore, B peasbHOMY
JKUTTI BCe BIIOyBa€ThCsl HAOAraTo CKIaIHIIIE.

CydvacHi yKkpalHIli yKe€ Ha TIOYaTKy HE3aJIe)KHOCTI 3IiTKHYIUCS 13
npo0JIeMOI0 HACTYITy AepskaBHOI Biagu Ha iX mpaBa Ta cBoOomau. Macose
MOPYIICHHS TIpaB JIOJWHM 3 OOKy JepkaBHOI BiaaM, ii OpraHiB craio
tunoBuM. «[lomitnka npunmwkeHHs» (P. Dykysma) IOACHKOI TiTHOCTI
3ac000M TIPUHWHATTS HENPAaBOBHX 3aKOHIB, HEMPAaBOBHX YXBal Cyny,
HETPAaBOBHX IIPOKYPOPCHEKUX OOBHHYBAd€HbB, IONIMEHCHKIX IPOTOKOIIB
TOILIO, TPOCTO HENpaBOBa BHYTPILIHS IOJITHKA, SIKa CIpSIMOBaHA Ha
3aJI0BOJICHHS 1 3aXMCT IHTEpPECiB Oyirapxary Ta WOro OTOYECHHS, 3yMOBUIN
comiajgbHi BUOYXu y (opmi nBox MaiifaHiB: momapaHyeBoro MaiimaHy Ta
PeBosrontii TiAHOCTI, sIka 3aKiHYMJIACS HACHJIBHUIIBKOIO PO3IPABOIO BIIAU
Haja 0e330pOMHUM HApOJOM. YKpalHIli MaJld MOXIIUBICTh MEPECBIIUUIHACS
B 2014 poui B TOMy, IO iXHs JepkaBa 3HeBaxkuiaa KoHCHCTHTYIIIO
VYkpaiHu, cTajga arpecopoM CTOCOBHO IXHIX IIpaB Ta CBOOOX, >KUTTS
i Oesmexn. Ha miacTs, HapoJ BUSIBUBCSI CHJIBHIIINM BiJl BOPOXOI CTOCOBHO
HBOTO JIep>KaBHOI BJIA/IU.

Icropist 3Hae ynMMano BHMAIKIB HACTYIy CyYacHOTO THITy JEp>KaBH Ha
JMOAWHY TPOMAIsHUHA, 11 TIpaBa Ta cBoOoau. HuHi BapTo 3rajgaTé HIMEIBKY
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HaLUCTChKY aepxkaBy MuHysoro XX croiirrts, Icnmanito ®panko, Itamiro
Myccouini, Yropumny Xopui, CPCP uacis Cranina Ta iH. HalcBiximmit
NpuKiIag — myTiHCbKa Pocis, pexnm, sSKuii 0e3KajlbHO 3HMILYE BIIACHHUH
HapoJ, KW BOAHOYAC € 1 arpecopoM, i )KEPTBOIO BIIACHOTO AUKTATOPCHKOTO
pexumy. Tomy crorofHi, 5K 1 paHime, y XX CT., sIKe TIEPEXKIII0 IBi CBITOBI
BilfHM, HEOOXIOHO aKTWBHO 3aXWIIATH TIIpaBa JIOAWHU BiIl OYyIb-SIKOTO
HACTYyIy Ha HHUX JepXKaBHOI BIagu. ['poMaasHN MarOThb MOBIPATH CBOIN
BJaNi, aje BOHM MAalOTh ii KOHTPOIIOBAaTH, IEPEBIPATH, HE IO3BOJATH
JKOIHOT'O CBaBIJUIA.

3. B ymoBax, KoM IEP)KaBHOI'O CBaBI/UIA CTA€ BCE OLIbINE, OUCBUJIHO,
Ma€ aKTUBI3yBaTHCs IPOMaISHCHKE CYCIJIbCTBO, BCI HOTO CTPYKTYpH, HOro
OpraHd Biagy. 3BICHO, TPOMaJSHH MArOTh CBiJIOMO 3MIIHIOBaTH HOTo SK
cy0’eKxTa 3axHCTy CBOiX mpaB Ta cBoOox. Haramaemo, 1mo rpomaasHcbKe
CYCHaiJIbCTBO SIK CYCIUIBCTBO IPUBAaTHUX BIIACHHUKIB, SIK I1033/I€pXKaBHA
cepa CyCITBHOTO XXUATTS Ma€ CBOEI0 METOIO SIKHANIIOBHIIIE 3/1IHCHEHHS Ta
3axX¥CT TpaB i CBOOOJ Horo uieHiB. BoHO Mae pi3HiI 3aco0M BIUIMBY Ha
Jiep>kaBHY Blaxy B IIboMy IuTaHi. [IpoBeneHHs po3’sICHIOBAIBFHOI podOTH
cepel TpoMaisiH CTOCOBHO X IpaB Ta CBOOOJ pi3HUMH CIIOCO0aMH, Y Pi3HIX
(hopMax, BUKOPHUCTAHHS MeJia, COIIaIbHUX MEpPeX, MPHUCYTHICTh TNpea-
CTaBHHKIB TPOMAISHCHKOTO CYCHIIBCTBA y CYIOBOMY MpOIIECi, KOHTPOIb
3a JSUTBHICTIO JEPIKaBHUX CTPYKTYp, MPaBO3axvMCHa poOoTa cepel MOJIOI
i 0araro BCUTAKHX IHIHX crmoco0iB. OCOOMHMBO BakiaMBa ydyacTb IMpe-
CTaBHUKIB TPOMAJSHCHKOTO CYCIIBCTBA B OOrOBOPEHHSX Ta aHaji3i
3aKOHOIPOEKTIB HAa PI3HUX PIBHAX: BiJl JIOKAIBHOI, MICI[EBOi 3aKOHO-
TBOopuocTi 0 BPY. UuM axTuBHilIE NpamfoBaTHMyTh CTPYKTypH Ipoma-
JITHCBKOTO CYCIIJIbCTBA, OKPEMIIIHI HOro MpEeACTaBHUKM B IUIaHI 3aXHCTY
npaB 1 cBoOoj TrpoMaisH, THM WMOBIpHIiNIe, IO I TmpaBa i cBOOOIH
He OyZyTh Tak MacoBO IMOPYIIyBaTUCS 3 OOKY JEpXKaBH.
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ITPABOBA ITPUPOJA 3AXOAIB BIIVIUBY
1010 BUKOHAHHSA AJIMIHICTPATHUBHOI'O AKTA

Bnogiuen BitaJiii AnaTosiiioBuy
O00KMOp 10pUOUYHUX HAYK, npoghecop,
npogecop xageopu nybriunoeo npasa,
Yepriseyvkuii Hayionansru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

I3 naOpanusM ymHHOCTI 3akoHoM Ykpainu «IIpo agMiHicTpaTUBHY
npouenypy» (3AIl), IHCTUTYT BUKOHAHHS aJMIiHICTPaTUBHHX aKTIB 3a3HaB
cytTeBoi TpaHcdopmartii. LleHTpansHe Micie y IIbOMY MpPOIIECi MOCITA0ThH
3aXOJI¥ BIUTHBY, SKi € iIHCTpYMEHTaMH 3a0e31eueHHsI 000B’ I3KOBOCTI pillieHb
aJMIiHICTpaTUBHUX oOpraHiB. Ha BigMiHy Big momepenHbOi MPAKTHUKH,
Jie BAKOHAHHS 4acTO 3aJIe)Kalo Bill 3BepHEHHS 10 BUKOHABYOI CITy)KOH, HOBA
MOJIeNb HaaUIge aaMiHICTPaTUBHI OpPTaHW INHUPIINMH TIOBHOBAKCHHAMU
IIOZ0 CaMOCTIIfHOTO BIIPOBAKEHHs CBOIX pimieHb. Lle mo3Bomse 3MmicTutn
aKIEeHT i3 KapanbHOi (YHKIIi Ha CTUMYJIOIOYY, A€ 3aXOAW BIUIMBY BHCTY-
Mar0Th 3aCO00M OMNEPAaTHBHOTO BiJHOBICHHS MpaBonopsaky. Takuil mimxin
3a0e3nedye He Juile e)eKTUBHICTh MyOIIYHOTO BPSAYBAaHHS, a i HAJIGKHHUN
piBeHb 3aXHCTy IpaB ajpecara 4epe3 YiTKy perjiaMeHTAlil0 MPOIeIypPHUX
MEX IPUMYCY.

Po3mexyBaHHS 3aX0/iB BIUIMBY B Me€XaX aJIMiHICTPaTHBHOI MpOLEAYypH
BiJl IHCTPYMEHTIB BUKOHABYOT'O IPOBA/KCHHS Ta aMIiHICTPaTUBHOI BiAIO-
BiZlaJIbHOCTI HaOyBae 0coONIMBOI aKTyalbHOCTI B KOHTEKCTI 3a0e3medeHHs
BEPXOBCHCTBA IpaBa, €(peKTUBHOCTI IyOJIIYHOTO aJMIHICTPYBAaHHS Ta ajar-
Taril yKpaiHChKOTO 3aKOHOJIABCTBA JI0 CTaHAApTIB €Bpomeiicbkoro Coro3y,
Jie TIPUHIIAI TMPOTOPHIHHOCTI Ta MiHIMaJIbHOTO BTPYYaHHS B IpaBa ocoOH
€ KIIOYOBUMH. 3 TEOPETHYHOI MEPCIEKTUBH, YiTKE PO3MEKYBAHHS CIIPHUSE
(hopMmyBaHHIO €IMHOI JOKTPUHHM aJMIHICTPaTHBHOIO NpaBa, YHUKAIOUU
KOMiziii Mk HOpMamu 3akoHy Ykpaiuu «[Ipo aaMiHICTpaTHBHY MpOIie-
nypy», 3akoHy Ykpainu «IIpo BukoHaBdye mnpoBamkeHHs» Ta KYnNAII,
IO JI03BOJISIE CHCTEMAaTH3yBaTW BIIAJIHI IOBHOB&KEHHS Ta 3amo0irTa
JyOJIIOBaHHIO CaHKIii; BOJHOYAC Ha TPAKTUYHOMY DIBHI Il yCyBa€ Xaoc
y 3aCTOCYBaHHI NPUMYCYy — aJMIHICTPATHUBHI OpPraHH CaMOCTIHHO peaJi-
3yIOTh IIBHJIKi, IPOIIOPLIHHI 3aX011 (BUMHEHHS Jiil 32 paxXyHOK OOp)KHHKa,
TpOILIOBE CTSATHEHHS 4YM Oe3nocepenHiil BIUIMB) AJsi BUKOHAHHS BJIACHUX
aKTiB 0e3 3aJyueHHs NOCEPEeIHMKIB, Ha BIMIHY Bil «CKJIAQJHUX» CTSITHEHb
gepe3 Nep)KaBHUX YHM TPHBATHUX BHUKOHABIIB a00 KapalbHHUX CAHKIIH
3a TPaBOTIOPYIIEHHS, IO MiABUINY€E eEKTHBHICTh BUKOHAHHS Ta MiHIMIi3ye
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pU3UKU MOpYyIIEHb IpaB, fK L€ HeoaHopa3oBo Kpurtukysana CCIII
y clpaBax NMpoTH YKpaiHu.

3axoaM BIUIMBY LIO0 BUKOHAHHS aIMiHICTPATHBHOIO aKTa — Lie Mepe-
OavyeHi 3akOHOM 3aco0M TIPaBOBOTO TIPHMYCY, LIO 3aCTOCOBYIOTHCS
aJMIiHICTPaTUBHAM OpPTaHOM 3 METOI0 CIIOHYKaHHS 3000B’sA3aHOi ocoOu
(angpecara) 10 BHKOHAHHS BCTaHOBJICHOTO B akTi 000B’s3Ky. OIHAK, BapToO
3ayBaXkKUTH, MO UL TOTO, 00 pIIIeHHS aIMiHICTPaTUBHOTO OpraHy Oyio
BU3HAHO «aIMIHICTPaTHBHHUM aKTOM», BOHO IOBHHHO MICTHUTH HAacCTYIIHI
O3HAKH: «3OBHIIIHS CIPSAMOBAHICTh, IOPUANYHUN aKT, cdepa MmyOIigHOTO
npaBa, MPUIHATE OPraHOM, CTOCYETHCS 1HIMBIIYyalbHO BU3HAYEHOI 0cOOM
abo oci0, BCTaHOBIIOE, 3MIHIOE YW TPUNHUHIE TPABOBIIHOCHHH abo
BCTaHOBJIOE (DAaKTHYHHWH CTaH, BOHO HE € OJHHM i3 pillleHb, 3a3HAYEHHUX
y 3amlepeyHiil 4acTHHI BU3HAUCHHS a/JIMiHICTPAaTHBHOTO akTa abo Ha HpHii-
HATTS. SIKUX HE TONIMPIOE [0 3aKOH. BimcyTHicTh Xoua O ojHiel
3 TIepeTiueHNX O3HAK BKa3ye Ha aKT IHIIOTO BUAY, HIX aIMiHICTPaTHBHUID
[1, c. 40].

3rigHo 3 crarreto 93 3AIl, mis mpUMycOBOrO BHUKOHAHHS aiMiHiC-
TPAaTHBHOIO aKTa IepefdavdeHo 3aXOoad BIUIUBY, 30KpeMa: « ... MOXe OyTH
3a0e3eveHo aaMiHICTPaTUBHIM OPTaHOM IUITXOM 3aCTOCYBaHHS 10 0COOH
3aXOJiB BIUIUBY, ... KpIM BHUIIAIKiB, SKIIO BHKOHAHHS aIMiHICTPaTUBHOTO
aKTa 3/1IHCHIOETBCSI IPUMYCOBO B IMOPSIJIKY, BU3HAUCHOMY 3aKOHOJaBCTBOM
PO BUKOHABYE MPOBA/DKCHHsS», a YacTUHA 2 Ili€i CTaTTi BCTAHOBIIOE:
«3axoJlaMu BIUTHBY €: a) BUMHEHHS il 32 paxyHOK 3000B’si3aHOT ocoOu —
ajipecaTa aJMiHICTPaTUBHOTO aKTa 1HIIOI 0CO00I0 Yy MOPAAKyY (y pasi SKIIo
nependOayeHe ajMiHICTPATUBHUM aKTOM 3000B’SI3aHHSI HE BHKOHYETHCS
3000B’513aHOI0 0COOOI0 — aapecaToM aJMIHICTPaTHBHOIO akTa, aje Horo
BUKOHAHHS MOXXe 3a0e3neuynTd iHIIAa ocoba, OpraH BUKOHAHHS MOXeE
JIOPYYUTH TaKiii 0co01 BUKOHAHHS 3a3Ha4yeHoi Aii 3a paXyHOK 3000B’s3aHOI
ocobm); 0) HaKJIQJACHHS TPOIIOBOTO CTATHEHHS 32 HEBHKOHAHHS aaMiHiC-
TpaTUBHOTO aKTa y mopsaky (Bix 70 mo 530 HeomomaTKOBYBaHHX MiHIMyMiB
JIOXOJIIB TPOMAJISH — CTOCOBHO (hizmuHHMX 0cib; Big 175 mo 1765 Heormo-
JIATKOBYBAaHHMX MiHIMyMIB JIOXOJIB 'POMaJIsiH — CTOCOBHO (pi3M4HHX 0Ci0 —
MIAMPUEMIIIB, TPOMAJICBKUX 00’€/JHaHb, IO HE MAIOTh CTATyCy FOPUIUYHOT
ocobu, IpuIUUHUX 0cCi0); B) Oe3mocepeHiid BIUIMBY (SIKIIO BUKOHAHHS Iii
3a BJIACHMH paxyHOK 3000B’s3aHOi 0coOM — ajpecara aJMiHICTPATHBHOTO
aKTa Y¥ TPOILOBE CTATHEHHS, HAK/IaJeHe BiIMOBIIHO /10 3aKOHY, HE MOXKYTh
JIOCATTH METH aJMIiHICTPATHBHOIO akta abo 3 00 €KTUBHHX OOCTaBHH HE
MOXYTbh OYyTH 3aCTOCOBaHi, aJMIHICTPATUBHMH OpraH MOXeE€ 3acTOCYyBaTH
Oe3nocepeaHii BIUIMB J10 3000B’13aHOi 0COOH, SKIIO 3aKOHOM HOMY HajaHi
BIATNOBIIHI MTOBHOBaXXEHH:A )» [2].

OOrpyHTYBaHHS TPABOBOI IMPUPOAM 3aXOJIB BIUIMBY INOJO BHUKOHAHHS
aIMIiHICTPaTUBHOTO aKTa BH3HAYAETHCS HACTYIMHUMH (QyHIaMEHTaIbHUMU
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pucamu. Ilo-mepuie, mpoueaypHa 3yMOBJIEHICTh Ta CTaJidHICTh — 3aX0AW
BIUIMBY PO3MISAAIOTHCS HE SK aBTOHOMHI IHCTPYMEHTH IIpHMYCy, a SK
iMaHEHTHa CKJIJIOBa 3aBepIIaJIbHOI CTajii aJMiHICTPaTUBHOI HPOLEAYypPH —
BUKOHAHHA aJMiHiCTpaTMBHOTO akKTa. IX MpaBoBa NpHpPOJA € CYTO
MPOIEIyPHOIO, OCKIIBKHA TOPSAOK iX 1HINIFOBAaHHS, MONEPEIKEHHS IIPO
3aCTOCYBaHHS Ta Oe3MmocepeHs peai3allis 9iTKO perlaMeHTOBaHI HOpMaMu
3AIl. e 3abe3nmeuye Oe3mepepBHICTh aAMIHICTPATUBHOTO IIPOIECY,
Je TpaBo Ha NPHMYC BHIUIMBAE He 3 (akTy MpaBOIOPYIIEHHS, a 3 HeoO-
XIZHOCTI JIOTIYHOTO 3aBEpIICHHS MPOIECIypH peami3amii NPHIHHATOTO
aIIMiHICTPaTHBHUM OpPTaHOM piltieHust [3, c. 42].

[To-apyre, MpaBOBiTHOBIIOBAILHA CIPSIMOBAHICTh Ta LIJIHOBA ACTEPMIi-
HaIlis, TOOTO Ha BiIMIHY BiJ 3aXOJiB aIMiHICTPaTUBHOI BiJIOBiNAIEHOCTI
(manpuknaz, wrpadis 32 KYnAII), ski MaroTh KapaJIbHO-PETIPECUBHY METY
Ta CIIPSIMOBaHI Ha IIOKapaHHS 32 MUHYIJY NIPOTHIPABHY IOBEIIHKY, 3aX0AN
BIUTHBY 3a CBOEIO CYTTIO € IIPABOBITHOBIIOBAIBHUMH. MeTa 1X 3aCTOCYBaHHS
HOJIAATAE y OCSTHEHHI ()aKTHYHOTO Pe3yJIbTaTy, BH3HAYCHOTO B aJMiHicTpa-
TUBHOMY aKTi, a HE y 3amofisHHI 0c00i M030aBIeHp 32 BYMHEHE IIPABOIIO-
pyernst [4, c. 75]. [meomoriqHUM CTPHKHEM IUX 3aXOJiB € 3a0e3MeucHHs!
000B’A3KOBOCTI BUKOHAHHS aKTa SK KOMIIOHCHTA MPHUHIUIY e(eKTHBHOCTI
[5, c. 68].

[To-Tpere, cy0’€KTHa INEHTUYHICTh Ta IHCTPyMEHTaJbHA AaBTOHOMIs
oprany — To0TO IMpaBoOBa MPUPOA KX 3aXO0/IiB BILIMBY BiI0Opaxae mepexis
JI0 MO/ «aKTUBHOI aaMiHICTparlii», 31aTHOI BUCTYIATH HE JIMIIEC aBTOPOM
piuieHHs, a ¥ Oe3mocepeHIM TapaHTOM #oro iMmruieMeHTarii. HamineHus
aJIMIHICTPaTHBHOTO OpraHy IPEpOraTUBOI0 CaMOCTIHHOTO 3aCTOCYBaHHS
MIPUMYCOBOTO 1HCTPYMEHTapilo (3aMillleHHs BHKOHAHHS, T'POIIOBI CTST-
HeHHs) 0e3 O0O0OB’SI3KOBOTO JIONyYCHHS OpPraHiB BHKOHABYOI CIyXOu
IKPECITIOE IXHIO TPHPOAY SIK 3aC00iB MPSMOT0 aJMiHICTPAaTUBHOTO BILIH-
By. lle Tpancdopmye mo3utiro myoIiqHOI agMiHICTpalii, IepeTBOPIOIOYHN Ti
3 MaCUBHOTO CIOCTepiraya Ha cy0’e€KTa, M0 BOJOJIE€ BIACHUM JIETITHMHUM
MeXaHi3MOM TOJIOJIAaHHA aJIMiHICTPATHBHOI Pe3UCTEHTHOCTI.

[To-ueTBepTe, MPUHIMIIOBA BIAMOBIAHICTH KPUTEPISAM MPOMOPIIHHOCTI —
MpaBOBa CYTHICTh 3aXO[IB BIUIMBY OOMEXEHa IMIEpaTMBOM BEPXOBEHCTBA
npasa Kpi3b NPU3My TECTy Ha HpOIOopLikHicTh (criBMipHicTh). Lle o3Hauae,
mo npupona npumycy 3a 3AIl ampiopi mepembauae oOpaHHS HAHOLIBII
OIIa/UIMBOTO Ta HalMEHII iHBa3MBHOTO 3ac00y Ul JOCSTHEHHs ITyOniqHOT
MeTH. Mipa BTpy4YaHHs B mMpaBoBY cdepy ocobu Mae OyTH CyBOpO
aJIeKBaTHUM pIiBHIO ii MAaCMBHOCTI YM OIIOPY Y BHUKOHAHHI BCTAHOBJIEHOT'O
000B’s13Ky. Y KOHTEKCTI Jii MIPUHIMIY BEpPXOBEHCTBA NpaBa, 3aCTOCYBaHHS
3aX0/iB BIUIMBY BHMarae BiJ aJIMIHICTPATUBHOIO OpraHy He JIMIIe
JOTPUMaHHS 3aKOHY, a W 3a0e3le4eHHs CIIPAaBEUIMBOCTI HPOLELYpH,
e 1HTepecH TIPUBATHOTO Cy0’€KTa HE MOXYTh OYTH Oe3miJcTaBHO
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HiBEJIbOBaHI JEp’KaBHUM INPUMYcOM. TyT ocoOiMBe 3HA4EHHS Ma€ JOTPH-
MaHHSl CTaHAApTy IPaBOBOI BU3HAYEHOCTI, SIKMH TrapaHTye, IO ajpecaT
aJMiHICTPaTUBHOTO aKTa YITKO YCBIJOMIIFOE MEXi Ta YMOBU MOJXKIHBOTO
3aCTOCYBaHHS JI0 HBOTO 3aXO[iB BIUIMBY. BinTak, 3aXoIu BIUIMBY CTalOTh
JIETITUMHAMHU JIMIIE TOM1, KOJH IX peai3allis € mepeadaqyBaHoIO Ui 0COOH
Ta 3IIACHIOETHCS Y YITKO BU3HAYECHHX MPOLEIYPHHX paMKax, IO BiINOBigae
€BPONEHCHKUM CTaHJapTaM HaJIEKHOTO BPsTyBaHHS.

OTxe, TpaBOBa NPHPOJA 3aXOMiB BIUIMBY 3a 3akoHOM Ykpaiau «IIpo
aIMiHICTPaTUBHY TPOLEAYPY» BH3HAYAETHCSA IXHBOIO (PYHKIIOHATHHOIO
CHpSIMOBaHICTIO Ha (akThuHe 3abe3rneueHHs 00OB’SI3KOBOCTI aaMiHIicTpa-
TUBHOTO aKTa 4Yepe3 MEXaHI3MU NPaBOBIIHOBIIOBAILHOTO IIPHUMYCY.
YHpoBa/KEHHsI TakWX IHCTPYMEHTIB, SIK BHKOHAaHHS il 3a paxyHOK
3000B’s13aHOT 0cOOM, TpoIIOBE CTSTHEHHS Ta Oe3mocepeHii BIUIMB,
CBITYMTH PO SIKICHY TpaHC(OpMaIlil0o BUKOHABYOI CTa/ii aJMiHICTpaTUBHOT
NpOLENYPH, A€ aKIEHT 3MIIIy€eThCs 3 MOKApaHHs 3a IOPYIISHHS Ha orepa-
THUBHE JIOCSTHEHHS YIPaBIIHCHKOTO pe3yibTaTy. BajIMBOIO YMOBOKO
JETITUMHOCTI IMX 3aXOJiB € iXHS BIAMOBIAHICTH NPUHIWIIAM IIPOIOP-
MIAHOCTI Ta TpPaBOBOi BHU3HAYEHOCTi, IO JO3BOJIAE aJAMIHICTPATHBHOMY
OpraHy BHCTYIATH e(EeKTHBHAM TapaHTOM IMIIEeMEHTAmii BIaCHUX PillICHb,
OTHOYACHO MiHIMI3YIOUH PH3HKH HAIMIpHOTO BTPYYaHHS y MPaBOBY chepy
MPUBATHUX OCIO.
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U ®POBI3ALIISA HOTAPIAJIbBHUX JIIA
AK IHCTPYMEHT 3ABE3INEYEHHS ITPAB JIFOJIMHA
B YMOBAX ITYBJITYHOI'O BPAYBAHHS

Bnosiuena Jlinis IBaniBHa
KaHouoam 1opuoudHUx Hayx,
Odoyenm xagedpu nyoaiuHo2o npasa,
Yepniseyvkuil HayionanvHuil yHieepcumem imeni IOpis @eovkosuua
M. Yepnisyi, Yxpaina

BrpoBamkeHns enekTpoHHoro (mmdpoBoro) HorapiaTy B YKpaiHi
BUMarae II€pEOCMUCIICHHS TpPAAWIIMHUX HOTapianbHUX Iill y nudposii
(opMi, TEpeTBOPIOIOYM HOTapiyca Ha BHCOKOTEXHOJOTIYHOTO Cy0’eKTa
myOmiuyHOTO BpsinmyBaHHS. «E-HorapiaTy — 1ie He MpOCTO OIU(ppyBaHHS
JOKYMEHTIB, a CTBOPEHHs LIJICHOI €KOCHCTEMH, LIO TapaHTye IOPHIMYHY
JIOCTOBIPHICTH y IH(ppoBOMY cepenoBuIl. | MOCTymoBe BIPOBaKEHHS i€l
CHCTEMH € KJIIOYOBOIO YMOBOIO JJISI HMIATPUMKH CTaOUTFHOCTI IMBITFHOTO
06iry [1]. THozeMHi mKkepena BKa3yoTh Ha TIO0ATBHUM TPEHIT IEPEXOIY 110
«uM(ppOoBOT aBTEHTHYHOCTI», ¢ HOTapiajdbHa (DYHKIIiS BUCTYIIA€ TapaHTOM
npaB sofaubd [2]. OnHak, SK 3a3HAYalOTh E€KCIEPTH, YCIIMIHICTH M€l
napajiurMy 3aJIeXKHUTh BiJl TOTO, Yi Oy/e IHTErpoBaHO HOTApiar y JepiKaBHi
uudpoBi cepBicu 0e3 BTpaTH HOro He3alexHOCTI. B npoMy pakypci MosxemMo
BUJUIMTH KJIFOYOBI acleKkTd, Mo (OPMYyIOTh OCHOBY JUIs PO3YMIiHHS
MOTOYHOI MPOOJIEMATHKY Ta NUIAXIB 11 BUPIIIEHHS.

3abesneuennss npasosoi eusnauenocmi. PO3yMiHHS KOHLENTYaJIbHUX
3acaJl e-HOTapiaTy € HeoOXiTHIM (yHIaMEHTOM JyIsl 3a0e3neUeHHs TPaBoBO1
BU3HAYCHOCTI, fKa Yy HU(PPOBOMY CEPEJOBHIIl TapaHTYETHCS MeperycimMm
HAAIWHICTIO Ta MPO30PICTIO EIIEKTPOHHHUX peecTpiB. IIpaBoBa BH3HAYECHICTH
y mudpoBoMy mpocTopi 0a3yeThcsi Ha HANIHHOCTI €NEKTPOHHHUX PEECTPIB,
SKI MalTh BUCTYIIATH €IWHAM JDKEPEIOM IOCTOBIPHOCTI, OQII[iHHOCTI,
3aKOHHOCTI JUIsl 3aXWCTy TpaB JIIOJUHU. BapTo miAKpeciuTH, Mo
JDKATAITI3AIS 3MIIIHIOE BEPXOBEHCTBO MPaBa JIAIIE TOI, KOJH TEXHOJIOTIT
MOEHYIOThCS 3 IOPUAMYHOIO JOCTOBIPHICTIO. 3BHYAIHO, IO EIEKTPOHHI
IHCTPYMEHTH MIHIMI3YIOTh KOPYIIHHI pPU3UKH Ta MPHIIBHIILYIOTH
YKJIaJIcHHS JOTOBOPIB, 3a0e3MeUyrOur 3aXUCT CTOPiH. 3TiJHO 3 €BPOIICH-
CBKUMHU CTaHIapTamH, Oy/Ib-sika HUQPOBI3allisl IOPUANIHUX MPOLELYP MaE
YiTKO BIJIIOBiIaTH OCHOBOIIOJIOXKHUM ITpaBaM, 3a(iKCOBAaHMM Y MIKHa-
poxnux akrax. lludposa Tpanchopmarist HOTapiadbHUX MOCIYT B YKpaiHi
€ BOXIIMBOIO MEPEIYMOBOIO y3TO/KEHHS HaLlIOHAJIBHOI CHCTEMH 3 €BPOIIEii-
CBKAMHU CTaHIApTaMH Ta MiABUINEHHS pe3yJIbTAaTUBHOCTI HOTapialbHOI
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JUSUTBHOCTI, 30KpemMa y cdepi ciMeldHHX moroBopiB [3]. 3ampoBapkeHHs
€JIEKTPOHHOTO HOTapiaTy 3a0e3NeyuTh CHPOLICHHs NPOLEeNyp, CKOPOYESHHS
BUTpaT 4acy W pecypciB, a TaKoX CIPHUSTHME 3POCTAHHIO JOCTYITHOCTI
TaKUX TOCITYT AJIsI TPOMaJIsH.

Texniuna cymicuicmo ma inmeepayis. CynoBi TIPakTUKH BXe Tif-
TBEP/PKYIOTh BH3HAHHS EJIEKTPOHHHX AaKTiB, IO CTBOPIOE JIOKTPHHAILHE
MIATPYHTS A7 TOAAJTBIIOTO PO3BHTKY, OJHAK TaKOX 1 3acTepirarorsk,
IO OJHI€I0 3 KIIOYOBUX MpobieM € Te, mo: «wdpoBa iHpopMamis He
3aBXXIH TPHUB’A3aHa 1O KOHKPETHOTO MarepiadpHOro Hocis. Lle yckmanaroe
ICHOPYBaHHS IIEBHUX YHIKAJIBHUX 0COONMBOCTEN IM(PPOBHUX JAHUX, TAKUX SIK
MOXITUBICTB TIepeayl MiXK pi3HUMHU HOCISIMH, MOXKJIMBICTD iICHYBaHHS OJHi€T
it Ti€l k iH(opManii Ha KUTBKOX HETOB’s3aHUX HOCISIX OJHOYACHO, & TaKOX
TOM (akT, mo ii MOXHAa BHIAIUTH a00 3MIHHUTH IMCTAHIIWHO, 1HOI
0e3 BTpyYaHHs JIOJUHH, 3a JIOIIOMOTOI0 MPOTPAaMHOrO 3a0e3NedeHHs.
... JOIIIBHINIE HE iITHOPYBaTH YHIKaJIbHY MPHUPOAY mHU(POBOI iH(MopMaIii,
a paje BH3HATH Taki 00'€KTH TaKWMH, IO MAIOTh CaMOCTIiHY DOKa30BY
IiHHICTB, 1 BIATIOBITHO PO3IIUPUTH KOJO MPOIECyaTbHHUX JHKEPEN JOKa3iB»
[4]. KpiMm Toro, OCHOBHOIO MpOOIEMOI0 TEXHIYHOTO IUIAHY 3aJIUIIA€THCS
IHTeTpalis CHCTEeMH e-HOTapiaTy 3 IHIIMMH JEpKABHUMHU PEeCTpaMu s
3a0e3neueH s MBUAKOTO OOMIHY MaHWUMH. SIK MiIKPECIIOETHCS B TOCTI-
’KEHHI, HEBIAMOBIIHICTh MDX PI3HUMU PEECTPAMHU Ta BiJCYTHICTb €IMHHX
TEXHIYHUX CTaHJApPTIB CYTTEBO TalbMYIOTh €(EeKTHBHICTb pPOOOTH.
VYkpaiHcbki (axiBii BKa3dyloTh Ha Te, 10 HegockoHamicte IT-iHdpa-
CTPYKTYpH CTBOpIOE€ Oap'epn B TPaKTH4HIH JiSUIBHOCTI HOTapiycis.
MiKHapO[HI  OIJISIIM  MINTBEP/UKYIOTh, IO  «IHTEPONEPaOCIBbHICTh
abo TexXHIYHa CYMICHICTb € TJO00albHUM BHKJIMKOM JUIS BCiX KpaiH,
110 MOJICPHI3yI0Th FocTHILII0. CTBOPEHHS €IMHOT €KOCHCTEMH Ma€ BUPIIIUTH
npo0iieMy pO3pi3HEHOCTI, JO3BOJIAIOYM HOTapiyCy OTpUMYBaTH JaHi MHT-
TEBO B OJTHOMY BiKkHi [5].

bananc mixc dioscumanizayicio ma oocmynom. IlogomanHs TeXHIYHOL
PO3PI3HEHOCTI Ta IHTETPAIlisl PEECTPIB € JIUIIE IEPITNM KPOKOM Ha IIISAXY 110
CTBOPEHHSI IHKJIIO3MBHOI CHUCTEMH, A€ UU(pOBI3allisi HE CTBOPIOE HOBHX
Oap’epiB, a HaBMAaKW — rapaHTYyE PIBHUH JOCTYM J0 HOTapiallbHUX MOCIYT
JUIs BCIX BEPCTB HaceJeHHs. BaxnnBo 3ano0irtu «1udpoBoMy pO3pUBY»,
mo0 HOBI TexXHOJNOrii He OOMEXYyBalM JOCTYH 1O IIPaBOCYAIS IS
Bpa3NMBHUX I'pyN HaceJeHHsS. SIKk BKazyeTbcs B Mpaisix, HU(poBizalis Mae
OyTH IHKJIIO3MBHOIO Ta 3a0e3leuyBaTH ajJbTEPHATHUBHI LUIIXW OTPUMaHHS
HOTapialbHUX mociyr. ToMy, Cllif MOCTiHHO OajlaHCYBaTH MK IIBHUAKICTIO
muQpoBUX pilleHb Ta T'apaHTOBAaHMM IIPaBOM KOKHOTO Ha pealbHUM,
a He JIMILE BipTyallbHUI 3aXKCT CBOIX iHTepeciB [6].

Aoanmayis (pechopmysants) HOPMAMUBHO2O pe2YTO8AHHA HOmapiamy.
BupimeHHs Bcix BHIE3a3HAYEHUX TEXHIYHUX Ta OE3MEKOBHUX BHKIHKIB
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€ HEMOKJIMBUM 0O€3 yCyHEHHS IPaBOBHX MPOTaJIMH, TOMY HAaHKPUTHYHIIINM
aclleKTOM Ha NUIIXy peanizamii mudposizamii HOTapialbHUX il K
IHCTpYMEHTY 3a0e3ledeHHs IpaB JIOJUHM B yMOBaxX IIyOJIYHOTO BpSIy-
BaHHS 3aJIMIIAETHCS aJanTallis HOPMAaTHBHOTO PEryJIIOBaHHA — 1 1€ MOBa
fme He nMIIe TPO BHECEHHA 3MiH JO YHMHHUX HOPMATHBHHX aKTiB,
OPUAHATTS MiA3aKOHHMX HOPMATHBHUX aKTiB OpraHaMH FOCTHIII,
1€ PO KOMIUIEKCHY CHCTeMY nepedopMaTyBaHHS IIPABOBOTO PEryJIIOBaHHS
3MIHCHEHHS HOTapiadbHOI [MisUTBHOCTI. YUWMHHE HOPMAaTHBHO-TIPAaBOBE
perymoBanHs, Hacamiepen 3akon Ykpaiuu «IIpo HoTapiat» [7], motpebye
IPYHTOBHOTO OHOBJICHHSI /ISl HAJEKHOTO (YHKIIOHYBaHHS B YyMOBax
U(POBOro cepeioBHIA aKE BIICYTHICTh YITKO BHM3HAUYEHHX 3aKOHO-
JABYMX HOPM IIOJO «AWCTAHIIHHOTO» BYHMHEHHS HOTapiallbHUX il
3yMOBIIIOE BUHHKHEHHS NpaBoBOi HeBM3HaueHOCTi. OcoOnMBOro 3HaYeHHS
HaOyBa€ HOpPMAaTHUBHE BPETYIIIOBAHHS IUCTaHLIHHOTO HOTapiaJbHOTO MPO-
BaJDKEHHS 13 3aCTOCYBAaHHSAM EIIEKTPOHHOI iAeHTU}IKAIi1, KBaIi(hiKOBAaHOTO
€JIeKTPOHHOTO TIAMUCY Ta MEXaHI3MIB B3aeMoOfil depe3 enuHi nuU(pPOBi
cepBich. OmHOYacHO HEOOXiHO BCTAaHOBHTH WUiTKI CTaHAApTH iH]OpP-
MarjiifHoi Oe3meku SK A [IEp>KaBHUX PEECTPiB, TaK 1 OIS TEXHIYHHX
3ac00iB, M0 BUKOPUCTOBYIOTHCS HOTapiycaMHd. 3aKOHONABYi iHIIIaTHBH,
CIpSAMOBaHI Ha 3alpOBa/PKCHHS EJIEKTPOHHOTO HOTapiaTy, IOKIHKaHi
chopMyBaTH BIAMOBIJHE MPAaBOBE MiAIPYHTS, OAHAK iX peajizailis HEpPiAKO
CYNPOBO/KYETHCSL CYNEPEYHOCTSIMH 3 YMHHUMH HOpMaMHu. MiKHapoaHi
CTaHIApTH 3000B’SI3yI0OTh 3a0E3MEYMTH TapMOHI3AI0  HAIiOHAJHLHOTO
3aKOHOJIAaBCTBA JUIS B3a€EMHOTO BHM3HAHHS EIICKTPOHHHMX JOKYMEHTIB. be3
KOMILUTEKCHOTO pedopMyBaHHS MPaBOBOi 0a3u IudpoBi3allisi HOTapiaIbHOI
chepr 3aNUIIATHMETHCS YaCTKOBOIO Ta HE TapaHTyBaTHME HAJIS)KHOTO
3aXHCTY MPaB y CUCTEMI ITyOIiYHOTO BpSyBaHHS.
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AIMIHICTPATUBHA MTPOHEAYPA AK TAPAHTIA 3AXUCTY
IPAB OCOBM B IISJIbHOCTI OPTAHIB IYBJATYHOI
AJIMIHICTPAIIIl B YMOBAX BOEHHOI'O CTAHY

Apyuya Tersina IBaniBHa
KAHOUOAm 10pUOUYHUX HAYK,
cmapwiutl 1abopanm xageopu nyoniunoeo npasa
Yepuiseyvkuil nayionanbHuil ynieepcumem imeni FOpis @edvkosuya
m. YepHnisyi, Yxpaina

CydacHuif PO3BHTOK aIMIHICTPAaTHBHOTO TMpaBa YKpaiHH XapaxTep-
3Y€ThCS TINOOKOI0 TpaHCHOPMAIIEID POJIi MyOIiYHOT aaMiHicTpallii 3yMOB-
JICHOTO SIK €BPOIHTErpalliiHUMHU TpolecaMH, TakK 1 (YHKIIOHYBaHHIM
JIep)KaBu B YMOBaX BOEHHOTO CTaHy. Y IIMX yMOBax BiJOyBa€ThbCs Hepeoc-
MUCJICHHS TpaJuLiiHUX IiIXOMIB A0 peaiizamii BIaJHUX TOBHOBa)KCHb.
[MTocumoeTbest 3HAYECHHSI NPUHLMIIB HAJEKHOTO BpSAYBaHHS, IPOMOP-
LiffHOCTI Ta BEpXOBEHCTBa IpaBa. BopHowyac mnyOiiuHa aaMiHicTpaLis
3MylIeHa [isTH B YyMOBaxX IIJBUIIEHOI JMCKpelil Ta ONepaTHBHOCTI
MPUAHATTS PIlICHb, IO OO0 ’€KTHBHO aKTyalli3ye NOTpedy Yy UiTKOMY
HOPMaTHBHOMY BPETYJIIOBAaHHI aIMiHICTPAaTUBHUX ITPOLIEIYP.

VY cy4acHHX IOCHIDKEHHSIX 3a3HAYa€ThCS, M0 TpaHCHOpMAIis aJMiHi-
CTPaTHBHOTO TMpaBa B yMOBaX BOEHHOTO CTaHy CYIPOBOIKYEThCS
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HeoOXxinHicTIO 3a0e3redeHHs OajaHCy MDK I1HTepecaMH HalliOHAJIBHOT
Oe3rexku Ta TapaHTyBaHHSAM IIpaB 1 CBOOOA JIIOAMHH. Y IUX yMOBax
aJMiHICTpaTHBHA HpolLeaypa Ha0yBae 3HAYEHHs KJIIOYOBOTO IHCTPYMEHTY
3a0e3neueHHs] paB JIIOIUHM, ITiJBUIIECHHS MPO30POCTi MisUTBHOCTI OpPTaHiB
myONiyHOI BIAagM Ta TapaHTYBaHHSA 3aKOHHOCTI iXHIX pilieHs 1 Iid
[1, c. 28-30].

AIMiHICTpaTHBHA TMPOIeAypa BHUCTyHae (HOPMaTi30BaHUM MOPIIKOM
MPUAHATTS aAMIHICTPATHBHUX akTiB, AKWH 3a0e3medye ydacTb ocobu
y Tporeci yxXBaJieHHS pillleHb, ii MpaBO OyTH BHCIyXaHOIO Ta OTPUMATH
MOTHBOBaHe pimenHs. Sk 3a3Havatoth [.B. Kosbac Tta II.I. Kpaiiniii,
aJIMiHICTpaTHBHA MPOIIEypa € TapaHTier0 OajaHCy MiX MyOJIIYHUM iHTEpe-
COM Ta IIpaBaMH IIpUBaTHOI ocodu [2, c. 97].

[puitaarrs 3akony Ykpainu «IIpo aamiHicTpaTtuBHY npouenypy» [3]
CTaJO BAXKJIMBUM €TanoM y pedopMyBaHHI HalllOHAJIBLHOTO aaMiHIiCTpa-
THUBHOTO 3aKOHOJABCTBA Ta HOTO HAOJIMKEHHI /IO €BPONEHCHKUX CTaHAAPTIB
HaJIe)KHOTO BPSALYBaHHS, 30KpeMa MPHUHIMIIB MPO30pOCTi, OOTPYHTOBAHOCTI
pimreHs, ygacti ocobu y mporeaypi Ta 3ade3nedeHHs e(peKTUBHOTO 3aXHCTY
il mpaB. 3ampoBa/pKeHHS YHI(QIKOBaHHMX TPaBWI AAMiHICTPATHBHOI
MPOIeNypH CIpHSE TMiABUIIEHHIO PIBHS MPaBOBOi BH3HAYEHOCTI Y [isyib-
HOCTI OpTaHiB myOIi4HOI agMiHiCcTparii Ta 3MIIIHEHHIO JTOBIpH 10 HUX 3 OOKY
CYCITLIbCTBA.

BonHowac mpakTHuHa pealtizallis MOJIOKEHb 1IbOro 3aKOHY B yMOBax
BOEHHOTO CTaHy 3a3HA€ ICTOTHUX YCKJIaIHCHD, III0 3yMOBJICHO HEOOX1AHICTIO
OTIEPaTHBHOTO TPUHHATTS YNPABIIHCHKHUX pillieHb, CIPIMOBaHUX Ha 3a0e3-
TIEYCHHs1 HallioHaIbHOi Oe3nekn Ta OOOpOHM JiepXaBH. 3a TaKMX YMOB
OKpeMi TpOLEIypHI rapaHTtii MOXYTh 3a3HaBaTH OOMEXeHb abo TpaHc-
¢opmarii, mo noTpedye HaJEKHOTO HOPMATHUBHOTO Ta JIOKTPHHAIBHOTO
ocMmuciieHHs [4, c. 574].

VY cydacHili aZMiHICTPaTHBHO-TIPABOBIH JOKTPHHI aKIEHTYETHCS yBara
Ha TOMY, III0 PO3IINPEHHS MUCKPEHiHHIX TOBHOBAKCHb OpPTaHiB IMyONigHOI
aZMiHiCcTpalii, fKe € 00 €KTUBHHM HACHiKOM KpPHU30BUX SBUII, Mae
CYNPOBO/KYBATHCSI BCTAHOBIICHHSIM YITKUX MeX iX peamizamii. 3okpema,
JUCKpELIis TOBUHHA 3IHCHIOBATHCS BUKJIFOYHO B MEKaX 3aKOHY, BiAMOBIIHO
JIO METH HaJaHHS NOBHOBaXEHb, a TAKOXK 13 JOTPHUMAHHSAM OCHOBOIIO-
JIO)KHUX TIPHUHIMIIB aJMiHICTPaTHBHOI NMPOLENYPH, TaKHX SK 3aKOHHICTb,
MPONOPIIHHICTh, PIBHICTH Ta HemuckpuMiHailis. Came Il HPUHIMIN
BUCTYIAIOTh KJIFOYOBMMH T'aPAHTISAMU 3aII00IraHHs CBaBUIbHOMY BTPYYaHHIO
y mpaBa Ta cBOOOAM OcoOM Ta 3a0e3medyroTh OanaHc MK IMyOJiYHUMHA
IHTepecaMH Ta IpaBaMu JIFOIUHH [5].

BaxnuBuM HanpsMOM pO3BHUTKY aJMIHICTPAaTHBHOI NMPOLEAYpH € LUdpo-
Bi3amis MyONiYHOTO YIpaBIiHHA. ENEKTpOHHI aJAMIHICTpaTHBHI CepBicH
3a0e3nmeuyroTh Oe3lepepBHICTh HAJAaHHSA IMOCIAYr HAaBiTh B yMOBax
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00MEKEHOro JOCTymy 10 opraHiB Bimagun. OpHak IUQpOBI3aIis Mae
31MCHIOBATUCS 3 TOTPUMAHHSIM NPUHIMIIAM JIOCTYIHOCTI, IPaBOBOI BU3HA-
YEHOCTI Ta 3aXUCTY MEePCOHATIBHUX TaHuX [6, c. 81-83].

VY HaykoBi# JiTepaTypi IiAKPECIIOEThCSA, M0 aAMIHICTpaTHBHA IIPO-
Heaypa BUKOHye (YHKIIIO MPOLECyaIbHOI rapaHTii IpaB JIOAWHA Y BiJHO-
cMHax 3 TMyOmiYHOIO  ajMiHicTpaliero, 3a0e3lMedyloun 3aKOHHICTH,
nependavyBaHICTh Ta CIPABEUIMBICTh YIPABIIHCHKHUX pimeHs. OcobmamBoi
aKTyaJbHOCTI Ile HaOyBae B yMOBaX KPHU30BHX CHTYyaIlili, 30KpeMa MiJ Jac
BOEHHOTO CTaHy, KOJHM 3pOCTa€ 3HAUCHHS IOTPHMAaHHS IPOLELYpPHUX
rapaHTiii 3aXucTy npas ocobu [4, c. 573-575].

TakuM 4MHOM, aJAMIHICTpPAaTHBHA MPOIEAYPa B YMOBAaX BOEHHOTO CTaHy
BUCTYIA€E KIIOYOBUM IHCTPYMEHTOM 3a0e3NeueHHsl OajlaHcy MiX IyOsid-
HUMH iHTepecaMu JepyKaBH Ta TIpaBaMu it cBoboaamu ocobu. Ii HopmaTuBHe
3akpimieHHs y 3akoHi Ykpainu «[Ipo anmiHICTpaTHBHY NpOLELypy» CTalIo
BaXIIMBUM KPOKOM y (pOpMyBaHHI €JUHHUX CTaHIAPTIB MisUTBHOCTI OpPraHiB
myOmiyHOi amMiHICTpamii Ta HAONIKEHHI HAI[lOHAIFHOTO 3aKOHOAABCTBA
IO €BPONCHCHKHX INIXOMIB HAJICKHOTO BpsayBaHHA. BomHouac edek-
TUBHICTh aJMIHICTPATHBHOI HPOIEIYPH 3aIEKHUTHb Bi IOTPHUMAHHSI MEX
IUCKpeLiHHAX ITOBHOBa)KEHb, IPHHIMIIB BEPXOBEHCTBA IIpaBa, MPOIOP-
MiHOCTI Ta 3a0e3meueHHs NpPOIeCyaJbHHX TapaHTii 0co0H, 0co0IMBO
B YMOBaX KPHU30BHX BUKJIHMKIB Ta II(poBizalii myOaiuHOro yrpaBIiHHSI.
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HMUPPOBI3AIISA AIMIHICTPATUBHOI JISIJIBHOCTI
IIPABOOXOPOHHHMX OPI'AHIB IK YMOBA ii EPEKTUBHOCTI
JIUIA 3ABE3NIEYEHHSA BE3IEYHOI IU®POBOI TEPKABH
TA 3AXUCTY IIPAB JIIOJVUHHA

€Btymenko Jlap’s CepriiBHa
ookmop ¢inocoghii 3i cneyianonocmi Ipaso (PhD),
cmapwiutl 6uK1a0ay Kagheopu KOHCMUMYYitiH020
ma AOMIHICIPAmMu8HoO20 Npasa
3anopizvruil HayioHanLHUL YHIGEpCUMeEm
M. 3anopiscorcs, Yrpaina

B ymoBax rimobaiizaiifiHuX BHUKIHKIB, mepeBar nudposizamii ta dop-
MyBaHHS IM(POBOrO CYyCIILCTBA AaKTyaJbHOCTI HaOyBae IHTAaHHS
PO3pOOKH, BIPOBAKEHHS Ta 3a0e3neueHHs] e(peKTUBHOro (hYHKI[IOHYBaHHS
iHCTpyMeHTiB 1M poBoi TpaHchopmalii, HOBITHIX iH(OpMaLiitHO-KOMYHI-
Kal[ifHUX TEXHOJIOTIH y BCi cepu >KUTTENISUILHOCTI cycminberBa. Kpim
I[bOT0, BApTO HaM’SITaTH 1 MPO LIJi CTAIOTO PO3BUTKY, CTpATEridyHi IIaHU
PO3BUTKY JEpKaBH, SAKi (OPMYIOTh «IOPOXHIO KapTy» BHUKOHAHHS
JIEpXKABHOI TIONIITHKK y 3a0e3medycHHI e(eKTHBHOI Mojeni B3aeMOIii
JIEpKaBM 1 CYCIIBCTBA, BPaxXOBYIOUH IHTEPECH Ta IMOTPEOU OCTAHHBOTO.
3 ormsAny Ha e BHHUKAe MoTpeda po3poOKH, BIPOBAIKEHHS Ta BIOCKO-
HAJICHHS MEXaHi3MIB Takoi B3a€MOJii Ha 3acamax C(QEKTHBHOCTI, orepa-
THUBHOCTI, 3pyYHOCTI, MPO30POCTI, TOOPOYECHOCTI.

3a Takux YMOB BH3HAueHHs poili IU(POBUX TEXHOJOTIH i 3a0e3-
TIEYCHHS aJMIHICTPAaTHBHOI AisUIBHOCTI TPAaBOOXOPOHHUX OpraHiB B YKpaiHi
HaOyBae HeaOMIKOTO 3HAUEHHS 3 METOIO 3a0e3leueHHs HalKpalux iHTepe-
CiB Ta moTped CyCHiIbCTBAa Ta ONTUMI3alil Mpoueayp, SKi HpOBaaiTh
IIPaBOOXOPOHHI OpPraHy, 3a0e3IeUyI0ud ONTUMAIbHY KIJIbKICTh CTaliil TaKuX
NpOLEAYp, ONEPaTHBHICTb BHKOHAHHS Ta MiHIMi3aliio Oe3rnocepesHboro
KOHTaKTy MK IPaniBHUKOM IPaBOOXOPOHHOT'O OpraHy Ta 3asBHUKOM y pasi
3BEPHEHHS OCTAHHBOTO 32 MOCIHYIrOl, [0, B CBOK 4Yepry, € Ii€BHM
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MEXaHI3MOM 3amo0iraHHs KOPYNLIHHMM Ta IIOB’S3aHUM i3 KOPYIILI€IO
MIPaBOIIOPYIICHHSIM.

Tak, 3akonom Ykpainu «IIpo HaumionansHy nporpamy iHpopmarnzarii»
1QpoBizallisl BU3HAYAETHCS SIK «IIPOLEC BIPOBA/KEHHS INU(PPOBHUX TEXHO-
joriii y Bci cdepu cycmimbHOoro XutTs» [1], B cBorO wepry mnmdposa
TEXHOJIOTIS BU3HAYAETHCS SIK «CYKYNHICTh CHCTEMaTH30BaHHX IPAaBOBHUX,
HAYKOBO-TEXHIYHHX, OpraHi3allifHUX pilIeHb, CIPSIMOBAaHUX Ha 3aCTOCY-
BaHHS KOMIT IOTEpHOi Ta iHIIO{ €JIeKTPOHHO-OOYHMCIIOBAIGHOI TEXHIKH,
MpOorpaMHOro 3a0e3ledeHHs] Ta IHMHWX 3aco0iB IS 3MEHIIeHHS YYacTi
KOpHCTyBaJa iH(GOpMAaIliiHO-KOMYHIKAI[IHHUX CHCTEM 1 3ac00iB iH(GOpMaTH-
3auii mix yac 30upanHs, npuiiMaHHs, 00poOKH, NiepenaBanHs iHdGopManii un
TPYZOMICTKOCTI BHKOHYBaHMX omepauiid» [1], BpaxoByiounm BH3HaYeHi
MOHSTTS, BapTO 3a3HAYMTH 1 MPO OCOOJIMBOCTI 3aCTOCYBaHHS HHU(POBHX
TEXHOJIOTiH y mporneci upoBi3amii NpM BUKOHAHHI 3aBIaHb aaMiHICTpa-
TUBHOI ISUTFHOCTI IIPaBOOXOPOHHUX OPTaHiB, sika 0e3MocepeHbO OB’ I3aHa
i3 300poM, 0OpOOKOI0 Ta BHKOPHUCTAHHSM 3HAYHOTO MAacHBY iHQoOpMaAIlii,
MOB’SI3aHOI0 i3 CIY)KOOBOIO MisTBHICTIO, TPHHHATTSM YIPABITHCHKIX
pimeHs Ha BUKOHAHHS (YHKLIN JepKaBH, KOHTPOJILHUMH (DYHKITISIMH IIIOJ0
JOTPUMAaHHSI HOPM 3aKOHOAABCTBA Ta MPUTATHEHHS BUHHUX 0OCi0
IO BIAMOBITAJIBHOCTI, HAIIOBHEHHSAM Ta BEAEHHIM OOJIIKIB, SIKI 3HAXOISITHCS
Y BiJJaHHI TPABOOXOPOHHHX OPraHiB Ta MICTATH, B T.4. IEPCOHANIBHI JIaHi, 0
MOTPEOYIOTh 3aXUCTY, HaJaHHAM aIMiHICTPaTHBHUX NociyTr Toino. L{udposi
IHCTPYMEHTH 32 TaKUX YMOB HaOyBalOTh OCOOJMBOIO 3HAYCHHS 3 OISy Ha
Te, [0 BUKOHYIOTh B@JIWBI (YHKIII Ui BHUKOHaHHA 3aBJaHb
aaMiHicTpaTHBHOI IisuibHOCTI. [0 Takux (yHKIIH YMOBHO MOXHa BiJIHECTH:
a) cucremaruzauii (IUQPOBI IHCTPYMEHTH [O3BOJISIIOTH AKYMYJIIOBATH
3HA4YHUH MacuB iH(opmanii, IKy POPMYIOTh Ta BUKOPHCTOBYIOTh y CIYXK-
OOBill MiSUTBHOCTI IPAaBOOXOPOHHI OpraHW, HANpHKJIaJ], HAa BHUKOHAHHS
[MTonoxxenns npo exnHy iHdopMmaniiiny cucteMy MiHIiCTepcTBa BHYTPIIIHIX
cnpaB «equHa iHpopMamiiiHa cuctema MBC (yHKITIOHYe A7 aBTOMaTH3aIlii
Ta TEXHOJOTIYHOTO 3a0e3leueHHs 0OMIHY JaHWMH MK Cy0’€KTaMu €TUHO1
iHpopmariiiinoi cucremu MBC, 30kpema B iHTepecax HalliOHAIBHOT
Oe3reku, 3aXMCTy TpaB Ta 3aKOHHHUX IHTEPECIB TPOMaJsH, CYCIIJIbCTBA
i gepxaBu y chepax» [2]); 6) 3axucty (HOBITHI IHU(PPOBI TEXHOJOTII,
SKI BHKOPHCTOBYIOTHCSI NPABOOXOPOHHMMH OpraHaMy, JIO3BOJISIOTH 3[iii-
CHIOBaTH 3axHCT iHQOpMAIlii, sKa MICTUThCA y 0a3ax MaHUX OCTaHHIX,
Ha 3a0e3nedeHHs1 3akoHy Ykpainu «[Ipo 3axMcT NepCOHANBHHX IaHUXY,
3akony VYkpainm «[Ipo ocHOBHI 3acaam 3abe3nedyeHHs KiOepOesnexu
VYkpainu»); B) IIBUAKOTO AOCTYIly Ta OOMiHY (BH3HaueHi iHCTPyMEHTH
Ha/lal0Th MOXKJIMBICTH ONEPAaTHMBHOI'O OTPUMaHHs iH(opMmamnii 3 6a3 maHux
y MeXax IIOBHOBa)XCHb IIPaBOOXOPOHHHX OpraHiB, a iHpopMaIlliifao-
KOMYHIKaIlii{Hi TEXHOJIOTi1 JO3BOJISIOTH MIBUAKO Ta O€3MeYHO OOMIHIOBATHCS
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Takowo iH(opMamielo y MeXax NPHHLUIYY 3aKOHHOCTi, Ha BHUKOHAHHS
IPaBOOXOPOHHOT (yHKMIi, 3amobiraHHs Ta NPHUIWHEHHS I[PaBONOPYLIEHb
TOWIO); TI) AHAITHUKK 1 NPOTHO3yBaHHS (BUKOPUCTAaHHA IH(POBUX
IHCTpYMEHTIB U1 oOpoOKku iH(opMaIlii Ta HamaHHS 3BiTiB, HANpPUKIAI,
aHaii3 (Ha OCHOBI iICHYIOUHX JNaHUX PO MPUTATHEHHS IO BiAMIOBITaTBHOCTI)
HaWTOIMPEHIMHUX KPUMIHOTCHHHX YWHHHKIB, NPHYMH Ta YMOB, IO
CHPHUSAIOTH BYNHEHHIO MIPABONOPYIIEHB, MiCIlb, Yacy, 3aco0iB Ta crocobiB ix
BYMHEHHS; NPOTHO3YBaHHS LIONO MOJJIMBHX IPAaBONOPYLIEHb Ta OIepa-
TUBHOTO pearyBaHHs; Ha HUX; aBTOMAaTHYHE ()OPMYBaHHS aHATITHIHUX 3BITiB
Juis OOpOOKHM Ta HaJaHHS IPOIMO3MILINH MIOA0 BJOCKOHAJICHHS JIEpXKaBHOI
NOJITUKU y cdepl peanmizamii (yHKIIH NPaBOOXOPOHHUX OPraHiB TOLIO
(mampuxman, moceinm Hamionanenoi mominii Ykpaiawm, CmyxOu Oe3nexu
VkpaiHu; BHUKOPUCTaHHS IM(POBUX IHCTPYMEHTIB JUIS  ITiJBHIICHHS
po30pocTi Ta eeKTHBHOrO KOHTpomo 3 Ooky HamioHanbHOro areHTcTBa
3 muTaHb 3amnobiranHs kopynmii [3], ep:kaBHOro OIOpo pO3CIigyBaHB
TOIIO); 1) aBTOMATW3alii (BUKOPHUCTAHHSA HU(PPOBUX IHCTPYMEHTIB Ui
ABTOMATHU30BAHOIO IIPOLIECY 30epe)KCHHS AaHHX, HAIPHKIa®, (oTo, Bimeo
tikcamiss y cdepi 3abe3nedeHHs O€3MEKH MOPOKHBOTO pPyXy, B T.4.
aBToMaTH4YHa (ikcaris mopymieHHs [IpaBWia DOPOXHBOTO PyXy; 3acTo-
CyBaHHS KOMIUIEKCHUX CHCTEM BiJJCOMOHITOPHHTY Ta AaHAJITHKH (Ha-
npukiaz, cucteMa «besrnedne MicToy, sika J03BOJIsIE aBTOMAaTHYHO 30MpaTh
uudpoBy iHdopMalilo B pe3yibTaTi MOHITOPHHTY, IO 3/iHCHIOETHCS
3HAYHOI0 KUIBKICTIO KaMmep y PI3HHX CEKTOpax Micra, Uil IIBHIKOTO
pearyBanHs HamioHanpHOIO mominiero Ykpainu, JlepxaBHOW Ciyk0010 3
Ha/3BUYAHHMUX CHUTyallill Tomo); €) cepBicHa (YyHKLis (BUKOPHCTaHHS
mUQpoBUX IHCTPYMEHTIB Ul HaJaHHS IOCIAYr HAceJCHHIO Ha 3acajax
e(peKTUBHOCTI, ONIEpaTUBHOCTI, MPO30POCTi, TOCTYIHOCTI, 3pyYHOCTI, T0OpO-
YECHOCTi, 3aKOHHOCTI TOIIO, HANPHUKJIAA, (YHKIIOHYBAHHS EJIEKTPOHHHUX
cepBiciB MiHicTepcTBa BHYTpIIIHIX crpaB Ykpainu («ExnHe BiKHOY,
II0 Ma€ JOCTYIHI IOCIYTH, SK-OT: OTPUMAHHS BHUTATY HPO HECYIAMMICTb,
30KpeMa 3 alloCTHIIEM i JOCTaBKOIO; OTPHMAHHS BHUTATY 3 €IMHOTO PeecTpy
30poi; 30epiranHs 30poi, OCHOBHUX YaCTHH 30pOi, IPUCTPOIB; TPAHCIOPTHI
3ac00M y PO3IIYKY Ta IHIII.), €JIEKTPOHHI cepBicH ['0J0BHOrO CEpBICHOrO
neHtpy MiHicTepcTBa BHYTPILIHIX cripaB YKpaiHu (MICTSATh MOCIYTH LIOAO
peecTpallii Ta eKCIUTyaTallii TPaHCIIOPTHOTO 3acO0y, BUTOTOBJICHHS Ta 30epi-
TaHHS HOMEPHHUX 3HAKIB 1 T.[I., @ TAKOK MOMJIUBICTh CJICKTPOHHOT YePrH st
OTPUMAHHS TIOCITYT) TOIIO.

TakuM 4yMHOM, HE 3BaKarOYM Ha Te, IO 3a0e3redyeHHs e(EeKTHMBHOCTI
(yHKIIOHYBaHHS UM(PPOBHUX IHCTPYMEHTIB B aJIMiHICTPATHBHIN AisIIBHOCTI
IIPaBOOXOPOHHUX OpPraHiB B YKpaiHi CYNpOBOMKYETHCS NOTPeOOI0 y BUPi-
IICHHI HaraJbHHAX MpoO0JIeM, MOB’A3aHUX i3 iX 3aCTOCYBaHHIM, HAINPHUKIAI,
kibep3arpo3u, morpeba B HAOIHHOMY 3aXHCTi MEPCOHATIBHHAX MaHUX,
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3a0e3rneveHHi PO3pOOKH TEXHIYHOTO 3a0e3NEeYEHHS, PEeBAHTHOMY MOXK-
JIMBHM 3arpo3am, 1morpeda y BUCOKOKBaIi(hikoBaHUX (haxiBISIX i3 HAJICKHUM
piBHeM 1H(poBOi rpaMOTHOCTI, 31aTHUX Ha 3a0e3MeyYeHHs 3axXUcTy iH(pOp-
Marlii, iX HaBYaHHSAM Ta MiJBUIIECHHIM PiBHS mpodeciiiHoi KOMIIETEHTHOCTI
TOIIO, TIPH IIFOMY BHKOPHUCTaHHA NHU(POBUX IHCTPYMEHTIB B aIMIiHICTpa-
TUBHIA [iSUTBHOCTI TPaBOOXOPOHHUX OpraHiB B YKpaiHi Mae 3HadHI
MEPCIEKTHBH, OB ’s3aHi i3 BIOCKOHAJCHHSIM EJIEKTPOHHOTO BPSTyBaHHS,
BIOCKOHAJICHHAM IIPOIECIB aBTOMATH3allii aHAIi3y AaHHUX, MOXKJIMBOCTEH
BUKOpHUCTaHHS iHcTpyMeHTiB LI, B T.4. 171 MPOrHO3YBaHH!, Ta MOABIIOI0
IMIIEMEHTAIIE€I0 TO3UTHBHUX MPAKTHK MTPOBIIHUX KPaiH CBITY A0 MPAaKTUKU
3aCTOCYBaHHSI BITYM3HSHHMX IU(PPOBUX CHUCTEM MPABOOXOPOHHUMH Opra-
Hamu 30Kkpema. Tak, nndposizalis B aaMiHICTpaTHUBHIN AiSJIBHOCTI MpaBO-
OXOpPOHHUX OpraHiB B YKpaiHi Ma€ Ba)dJIMBE 3HAUCHHS JUIsl 3a0e3neyeHHs
Oesmeunoi 1udpoBOi AepKaBH Ta 3aXWUCTy IpaB 1 3aKOHHHUX IHTEPECiB
CYCITLTBCTBA.

Jlitrepatypa:

1. IIpo HamionansHy mporpamy iHdopmatm3amii : 3akoH YKpaiHu
Bim 1 rpymus 2022 poky Ne 2807-1X. URL: https://zakon.rada.gov.ua/
laws/show/2807-20#Text (Jlata 3Bepuents 24.04.2026).

2. Ilpo 3arBepmxenHs [lookeHHS MPo €auHY iHGOPMALIAHY CHCTEMY
MiHicTepcTBa BHYTPIIIHIX CIpaB Ta MEPENiKy MPIOPUTETHUX EIEKTPOHHHX
iHpopMmariiiHux pecypciB 1 cyG’ektiB @ IlocranoBa Kabinery
MinictpiB  Vkpainn Big 14 nucromaga 2018 p. Ne 1024. URL:
https://zakon.rada.gov.ua/laws/show/1024-2018-%D0%BF#Text ([lara
3BepHeHHs 24.04.2026).

3. llndpoBi pimeHHS Ui JEP)KKOHTPOJIIO 3a MOJITUYHUM (iHaH-
cyBanasaM: ¢axiBui HA3K mpesentyBamu ykpaincekuii mocsin y Ilpasi :
HA3K. URL: https://nazk.gov.ua/uk/tsyfrovi-rishennya-dlya-
derzhkontrolyu-za-politychnym-finansuvannyam-fahivtsi-nazk-
prezentuvaly-ukrayinskyj-dosvid-u-prazi/ (Jlata 3Bepuenss 24.04.2026).
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THCTUTYUIAHA CIIPOMOKHICTh AIMIHICTPATUBHUX
KOMICIA ITIPU BUKOHABUHUX KOMITETAX MICBKHX PAJI
Y 3ABE3IIEYEHHI ITPAB JIIOJIUHU
B YMOBAX BO€EHHOI'O CTAHY

3arypcbkuii Ognexcanap bornanoBuy
KaHOuoam 1opuoudHUXx HayK, OOYyeHm,
doyenm xageopu npasa imeni akademixa YAH o. leana Jlyyvkoeo
3BO «Vuisepcumem Kopons Jlanunay
M. leano-Dpanxiscwvk, Yrpaina

[ToBHOMacmITabHE 30poiiHe BTOprHeHHs Pociiicekoi Denepanii Ha Tepu-
Topito Ykpainm, posmouare 24 mrororo 2022 poky, 3yMOBHIJIO 3alpOBaj-
JKEHHS TIPaBOBOTO PEXUMY BOEHHOTO CTaHy Ta CYTTEBO TpPaHC(HOPMYBAIO
(DYHKITIOHYBaHHS BCi€l CHCTEMH WyOIIYHOTO YIpaBliHHI. B ymoBax
CHUCTEMHHUX BHUKJIHKIB, TOB'S3aHUX 13 NEpeMIlleHHSIM 3HAYHOI YaCTHHU
UBUTBHOTO HACeNleHHs, IHTCHCHU(IKAIIEI0 aIMiHICTPaTHBHO-AENIKTHUX
BiTHOCHH, Tepe0osMu y poOoTi JIepKaBHUX OPTaHiB Ta OpPTaHiB MiCIIEBOTO
CaMOBpSIyBaHHS, aJMIHICTPATUBHI KOMICii NMpH BHKOHABYMX KOMITETax
MICBKHX Paji OIMMHUIINCSA Ha MEPEAHBOMY Kpai 3a0e3MedeHHs mpae i CB000T
JIIOIMHU Ha MICLIEBOMY PiBHI.

[HCTHTYLIHHA CIPOMOJKHICTh 3a3HAYEHUX OpraHiB HaOyBae O0COOJIMBOTO
3HAYEHHS 3 OMIAY Ha iX YHIKaJbHE KOHCTUTYLIHHO-TIPABOBE MOJIOKEHHS:
aJMiHICTpaTHBHI KoMicii, Oyayuu KoJerialbHUMH OpraHaMHu MiCLIEBOTO
CaMOBpSAYBaHHS, HAAIJICHI MOBHOBA)XEHHAMH IOJO PO3IIISAY CIIPaB IIPO
aJIMIHICTPaTHBHI TPAaBOTIOPYLICHHS 1 BOJHOYAC BUCTYMAIOTh Cy0'eKTamu
3a0e3neveH s MpaB YYacHHKIB aJMiHICTPAaTUBHOTO IPOBaKeHHS. Bixrax
JTOCTIKSHHS IATaHb X (YHKIIOHATHHOCTI Ta MPaBO3aXHUCHOTO NOTEHINATY
B YMOBaX BOE€HHOTO Yacy € TEOPETUYHO i IPAKTUYHO 3HAUYIINM.

[TOHATTS «IHCTHTYIHIWHA CIPOMOXKHICTE» Y KOHTEKCTI MisTIbHOCTI
opraiB myOJIIUHOI BIIaM OXOIUIIOE CYKYIHICTh MPAaBOBHUX, OpPraHi3alliiiHuX,
KaJpOBUX Ta PECYpPCHHX MOXJIMBOCTEH oOprany e(peKTUBHO BHKOHYBAaTH
MOKJIaJieHi Ha Hboro ¢yHKUil. CTOCOBHO aJMiHICTpATMBHUX KOMIiCili Tpu
BUKOHAaBYMX KOMITETaX MICBKMX paj IHCTUTYLIHHA CIPOMOXHICTh
BU3HAYAETHCS YOTUPMA KIFOUYOBUMH CKIIQJIOBUMHU: HOPMAaTHBHO-IIPaBOBOIO,
opraHizaniifHo0, KapoBOIO Ta IPOLECYaTbHOIO.

AnMiHicTpaTHBHI KoMicil (yHKIIOHYIOTh Ha mincTtaBi Kogekcy Ykpaian
PO aAMiHICTpaTHBHI NpaBonopymeHHs [3], skui BU3Ha4ae ix craryc,
KOMITETEHIIIIO Ta MPOLEAYpY PO3IIiay cripaB. BogHodyac B yMOBax BOEHHOTO
CTaHy TPAaBOBUH PEXMM (YHKIIOHYBaHHS IIMX OpPraHiB 3a3HAB CYTTEBHUX
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Moaudikamiii: 3anpoBaipkeHi OOMeXeHHs IyOsiyHUX 300piB, 3MiHEHO
MOPSIIOK TOBIIOMJICHHSI YYaCHUKIB MPOBA/UKEHHS, a YaCTHHA ITOBHOBAXXEHb
OpraHiB  MICLIEBOIO  CaMOBpSAyBaHHS  Hepeiluia 0  BiliCBKOBHX
aaMiHicTpamii BignoBimHO 10 3akoHy Ykpainum «[Ipo mpaBoBmii pexnm
BOEHHOTO cTaHy» [1].

AHai3 npakTHK (yHKIIIOHYBaHHS aIMIHICTPATHBHAX KOMICIH y MicTax,
0 3a3Hajdu Oe3MoCepeqHhOr0 BIUIMBY 30pOMHOTO KOH(MIIKTY, BHUSBIISIE
CHCTEMHI TPOOJIEMH OpTraHi3aIliifHOTO XapakTepy: MepeMIIIeHHS YacTHHU
4JIeHIB KOMICifl IK BHYTPIIIHBO HEepEeMilIeHIX 0Ci0, TPYIHOIII 3 KBOPYMOM,
BIZICYTHICTh IU(POBUX IHCTPYMEHTIB AJIsl TIPOBEJCHHS 3aciiaHb y JHMCTaH-
uiitHomy Qopmari. Y MicTax, pO3TallOBaHUX Y BIJIHOCHO Oe3MeuHnx
perioHax, HaBIIaKW, CIOCTEPIraeThcsl 3HAYHE 3POCTAHHS HABaHTAKCHHS
Ta 30UIbIIEHHS KITBKOCTI 3BEpPHEHD BiJl BHYTPIIIHBO MEPEMILIEHNX OCi0.

UneHn amMIiHICTPaTUBHUX KOMICIH BINMOBIMHO 1O YHHHOTO 3aKOHO-
JaBCTBa € MEPEBAXHO INPEACTABHHKAMH TPOMAJICHKOCTI 0Oe3 creniaabHOi
1opuangHoi miaroroBku [2]. B ymMoBax BOEHHOTO CTaHy, KOJH HpaBo-
BIIHOCHHH YCKJIQTHIOIOTHCS 3alPOBAKCHHSAM HOBHX OOMEXEHB 1 3a00pOH,
g mpobirema HaOyBa€ KPUTHYHOTO 3HAYCHHSA. BiACyTHICTE CcHCTEMH
MiATOTOBKY Ta MiIBUIICHHS KBaJi(iKkarii wWieHiB aAMiHICTPAaTUBHUX KOMicCil
€ CTpYKTYpPHHM HENONIKOM, Mo Oe3lmocepeqHh0 BIDIMBAE Ha SKICTh
MPaBO3aXHUCHOT JiSUTLHOCTI.

AmHani3 marepianiB MPaKTUKH CBITYUTb, IO MOPYIICHHS MTPOLECYATbHUX
rapaHTiii — TpaBa Ha 3aXMCT, NpaBa OyTH BHCIYXaHWUM, MPUHIUITY
Npe3yMIIii HEBUHYBaTOCTI — y NMPOBAUKEHHAX aJMIHICTPATHBHUX KOMicCiit
3YCTPIYAIOTHCS 4YaCTile B YMOBaX BOEHHOro craHy. lle moB'sI3aHO
K 13 30UIbLICHHSM HaBaHTAXEHHS, TaK 1 3 HEJOCTaTHHOIO IIPABOBOIO
KyJIBTYpPOIO Cy0'€KTIiB aMiHICTPaTUBHOI IOPHCAMKILII.

3a pe3ynbTaTaMu MPOBEICHOTO JOCII/DKECHHS, SIKE OXOIUTIOBAIO aHawi3
HOPMaTHBHO-TIPaBOBOi  0a3u, BHUBUCHHS IPaBO3aCTOCOBHOI IIPaKTHUKH
aZMiHICTPaTUBHHUX KOMIcCill y 12 micTax YKpaiHu pi3HOTO CTyrmeHs Oe3rnexn
Ta TIPOBEJNCHHA CTPYKTYPOBAaHHWX IHTEPB'I0 3 CEKpPETApsAMH KOMIiCiid
i 4ieHaMH BHKOHABYMX KOMITETiB, HAMU C(POPMYJIHOBAHO TaKi aBTOPCHKI
BHUCHOBKHU:

— TO-TIeplie, BCTAHOBJICHO CUCTEMHY HEBIZMOBIIHICTh MK PO3LIMPEHUM
KOJIOM 3aBJIaHb aJMiHICTPaTUBHUX KOMICIH B yMOBaxX BOEHHOT'O CTaHy Ta
TXHBOIO HE3MIHHOI HOpPMaTHUBHO-IIPaBoBoIo 0azor0. KYNAII He nepenbauae
CHELiaJIbHOTO TMOPSIKY MPOBADKEHHS B yMOBaxX HaJA3BHYallHUX IPaBOBHX
PEKHMMIB, IO MOPOXKYE NPaBOBY HEBHU3HAUYCHICTH 1 3arpo3y MOPYIICHHS
IIpaB Y4aCHHKIB IIPOBAKEHHSI.

— To-apyre, BUSBICHO (eHOMEH «(PyHKIIOHAIBHOTO 3MILCHHS:
y MicTaX, /¢ BBEICHO BIMCHKOBI ajaMiHiCTpallii, agMiHICTpaTHBHI KOMicii
(hakTUYHO IyONFOOTH 200 AYOIIOIOTHCS OpraHaMy BiliCBKOBOTO YIPaBIiHHSA,
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IO IIPU3BOJUTH 10 KOHKYPEHLIl FOPUCIOUKLINA Ta MOPYLICHHS HPUHLUITY
NIpaBOBOI BH3HAYEHOCTI. BiJICYTHICTH YITKOIO 3aKOHOZABYOIO PO3MEXKY-
BaHHS IOBHOBA)XEHb MK BUKOHAaBYMMH KOMITETaMH MICBKUX paJ 1 BIHCHKO-
BHAMHU aIMiHICTpamisMu [4] € KIIFOYOBUM YMHHUKOM TIPAaBO3aXUCHUX PU3UKIB.

— TO-TPETE, TOBEICHO, IO PiBEHb IHCTUTYMIHHOI CIIPOMOKHOCTI aIMiHi-
CTpaTHUBHHUX KOMICii KOpEeIIoe 3 piBHEM IH(POBOI 3piIOCTi BigNOBiTHOTO
OpraHy MicCIeBOro camoBpsiayBaHHA. Kowmicii y MicTax 3 pO3BHHYTOIO
CHCTEMOIO €JIEKTPOHHOI'O YpsITyBaHHS JIEMOHCTPYIOTh BHILY e()eKTUBHICTH
3a0e3MedeHHs] MpoIecyalbHIX TIpaB yYaCHHWKIB HaBITH B yMOBax [ii
BOEHHOTO CTaHy.

TakuM YMHOM, IHCTUTYLIIHA CIIPOMOXKHICTh aMIHICTPATUBHUX KOMiCii
IpU BHUKOHAaBYMX KOMITETaX MICBKMX paJ B YMOBaX BOEHHOTO CTaHy
3aJIMIIAETHCS HEOCTAaTHBOIO JUISl TIOBHOIIIHHOTO BUKOHAHHS MPaBO3aXHCHOT
¢ynkuii. KirouoBuMH 4YMHHHMKaMH, 110 OOYMOBIIOIOTH LEH CTaH, €:
apxaldyHICTh HOPMATHUBHOI 0a3W, BIICYTHICTh CIIEHIATEHOTO MPAaBOBOTO
PETYIIOBaHHA ISl YMOB KPH30BHX PEKHUMIB, KaJAPOBHI NedillUT Ta HU3bKUI
piBeHB nM(POBi3allii POLIECIB.

Bomnowac cmig Bu3HATH, MO aAMIHICTPAaTHUBHI Komicii 30epiraioTh
3HAYHUHA Hepeali30BaHW{ IMOTEHIliaN SIK IHCTPYMEHTH JeIeHTPaTi30BaHOTO
NIPaBO3axXMCTy. IX ONM3BKICTH 1O TPOMAIH, MOKIMBICTH OIEPATHBHOTO
pearyBaHHS Ta KOJICTIaJIbHMH XapakTep YXBaJCHHS pillleHb € KOHKY-
PEHTHHMH TiepeBaraMu, siki 32 YMOBH HaJI©XKHOTO HOPMAaTHBHOI'O Ta Opra-
Hi3aliHOTO 3a0e3MeUeHHs] MOXKYTh MEPETBOPHUTH 11l OpPraHu Ha e(heKTUBHHUX
cy0'eKTIB 3aXHCTY MpaB JIOJMHU HABITh B €eKCTPAOPANHAPHUX YMOBaX.

3 METOI0 MiJBHIICHHS IHCTUTYLIHHOI CIIPOMOXHOCTI aJIMiHICTPAaTUBHHUX
komiciii mpononyerbes: (1) nonoBHutH KYDAII cnenianbHuM po3aiom
1010 OCOOJIMBOCTEH MPOBA/PKCHHS B YMOBaX HAJ3BHYaWHHX 1 BOEHHOTO
ctady; (2) 3aKOHOJABUO 3aKpIMUTH MOJIMBICTH TIPOBEICHHSA 3aciaHb
KOMiciil y aucTaHiiiHoMy (BizeokoH(epeHiiiHOMY) dopmaTi; (3) BcTaHO-
BUTH 00OB'SI3KOBY IOpUIAMYHY OCBIiTY a00 (paxoBy miATOTOBKY AJIs CEKpeTaps
KOMICiI K KIIF0OYOBOTO CyO'ekTa 3abe3ledeHHs 3aKOHHOCTI IPOBAKECHHS,;
(4) uiTKO PO3MEXKYBaTH Ha 3aKOHO/IABUOMY PiBHI KOMIIETEHIIII0 BUKOHABYMX
KOMITETIB MIChKMX paJ 1 BIMCHKOBUX ajMiHicTpauid y cdepi anmini-
CTPaTHUBHO-ACTIKTHAX BiTHOCHH.
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DOl https://doi.org/10.36059/978-966-397-613-6-50

CEPBICHA ®YHKIIA AIMIHICTPATUBHOI'O ITIPABA
B YMOBAX [IU®POBOI TPAHC®OPMAIIIL

Kosmynsak Karepuna AnapiiBHa
Kanouoam 1opuouyHux Hayx, 0oyenm,
acucmenm xKagedpu nyoniuHo20 npasa PUOUYHO20 Gaxyibmemy,
Yepniseyvkuil Hayionansrull yHieepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Ykpaina

KoBausb Japuna BonogumupiBHa
cmyoenmia 1 Kypcy opuouunozo ¢axynememy,
Yepuiseyvkuil nayionanonuil ynieepcumem imeni FOpis @edvkosuya
M. Yepnisyi, Ykpaina

JepxaBHO-BIaqHa MisJIbHICTh ChOTOJAHI HepeOyBae B CTaHi TINTMOOKOT
Tpancdopmanii. CrocrepiraeTbcs BaXJIMBHH MNEpexia: crapa pajasHCbKa
MO/JIeNIb KOHTPOJIIO MOCTYMAEThCSl MICIIEM CEpBICHIM MoJeli, Ae JepkKaBa
CcTae TOMIYHUKOM. Y meHTpi Ii€i TpaHcdopmanii cTOiTh JIOAMHA Ta i
norpedu. Came TOMy JOCIIKEHHs cepBICHOI (YHKIIT aJMIHICTPAaTHBHOTO
npaBa € axkTyaJbHUM — BOHO JO3BOJISE 3pO3YMITH, SIK HU(POBi3aLlis
MIepEeTBOPIOE  OIOPOKpATHYHI TPOLEAYypH Ha 3pydHi Ta Hpo3opi MmyOsiuHi
TIOCITYTH.

BueHi-agMiHICTPaTUBICTH aKTUBHO IOCHIDKYIOTH HpoOieMH Qopmy-
BaHHS Ta peaiizamii cepBicHOI (PyHKIII aIMiHICTPAaTHBHOTO IpaBa B KOH-
TekcTi nudpoizarii mybaigHoro BpagyBaHHsa. OKpeMi acliekTH y miit cdepi
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nmochimkyBanu Taki HaykoBmi sk binenens ., Kosbac 1., Kpaumiit II.,
Mapuyk B., Muxans P., Tonomak O., ®enopyk H., ®irsix E., ®pornosa E.,
Mangpyk C. Bognouac, BUBYEHHS cepBicHOI (yHKILIi aIMiHICTpaTHBHOTO
MpaBa, OCOOMMBO B KOHTEKCTI IUQPPOBI3aIlil MyOIiYHOTO aJAMiHICTPYBaHHSA,
MOTpeOy€ TOAANBIIOTO HAyKOBOTO PO3BHUTKY.

Bimomo, mio cepBicHa (QYHKINS aIMiHICTPATHBHOTO IIpaBa IOJSTAE
y QopMmyBaHHS yMOB, HEOOXiTHMX MJs peaji3amlii mpaB TpoMaisH uepes
CHUCTEMY aJAMIiHICTPATHBHHUX MOCIYT Ta (PYHKIIIOHYBAaHHS OpTraHiB MyOIigHOI
aaMiHicTparii. ¥ KOHTEKCTi MPaBOBOi HAyKH IiJKPECIIOETHCS, IO CHCTEMa
aJIMIHICTPaTHBHOTO TpaBa BiJXOOUTh BiJl TPaAULIHHOI aBTOPUTAPHO-
YIPaBIiHCHKOT MOZENI JAEpXaBHOI MiSUIBHOCTI Ta CTa€ Oibll CEepBICHO-
OpIEHTOBAHOIO MOJEIUIIO, sKa repeadadae 3abe3nedeHHs] TPOMaJsH sKic-
HUMH Ta JIOCTYITHUMH Tociayramu [1, c. 96-97].0HuM 3 OCHOBHHX NPOSIBIB
cepBicHOI (DyHKIIT aMiHICTPaTUBHOTO NpaBa € Ha/JaHHS aIMiHICTPATUBHHUX
nociyr. IlpaBoBa ocHOBa 1ist iX HaJaHHS BCTaHOBJIECHA 3aKOHOM YKpaiHU
«Ipo anminicTpatnBHI mocmyrm». 3rimHo 3 4.1 cT.1 maHoro 3akoHy,
aJMIHICTpaTHBHA IIOCIYra € pe3yJbTaTOM 3IiHCHEHHS BIAAHUX MOBHO-
Ba)XCHb Cy0'€KTOM HaJaHHS aJAMiHICTPATHBHHUX ITOCIYT Ha 3amuT (Hi3MIHOI
a00 I0pUIIYHOI 0cOoOu.

B cygacHmx ymoBax nm¢poBizallii Mae 3HAYHWN BIUIMB Ha PO3BHTOK
nyOmiyHOro ympaBiiHHS. BoHa chopuse MiABUIICHHIO e()EeKTHBHOCTI
JUSUTBHOCTI  OpraHiB myOJsidHOi aaMiHicTpalii Ta MOKPAIEHHIO JOCTYIY
rpoOMaJisiH JI0 JAep)KaBHUX NOCHyr. JlOCHiIHMKHM 3a3HayaroTh, IO BHUKO-
pUCTaHHS IUPPOBUX TEXHOJOTIH JO3BOJSE ONTHUMI3yBaTH aJMiHICTPATHBHI
NPOLEAYPH Ta POOUTH B3aEMOJII0 I'POMAJISH 3 JIEP)KaBOIO OULIBII 3PyYHOIO
[2, c. 53-54].

Po3BUTOK aaMiHICTPaTUBHHMX IOCIYT i BIPOBA/UKEHHS LU(PPOBHUX TeEX-
HOJIOTiH y cepy myOIigHOro YIpaBIiHHS CTaIH JOTIYHAM TIPOIOBKCHHSIM
3MiH Yy AisibHOCTI AepxaBu. Lle mocTymoBo chopMyBaiao HOBHH MiAXiX 10
B3a€MOJIii MK TPOMaJsTHaAMHU Ta OpTaHAMH BJAlH, y SKOMY KIIOYOBE Miciie
3aliMalOTh €JIEKTPOHHI CEPBICH Ta OHJIaWH-TIaT(HOopMH.

OpnHuM 13 KIOYOBMX eramiB  1nu¢poBoi TpaHcdopmanii cucremu
nyOJIiYHOrO ynpaBiiHHSA B YKpaiHi 3alpOBaKeHHS CIMHOTO JIep)KaBHOTO
BeOIopTany eneKTpoHHUX mociyr «Jlis», SKui € IHCTUTYLIHHOI OCHOBOIO
HAJ[AHHS aJMIHICTPaTHBHUX TOCTYr y uudpoBiii popmi. Moro mpapoBmii
craryc Ta 3acagd (YHKIIOHYBaHHS BH3HAueHi mocTaHoBoro KaOiHeTy
MinictpiB  Ykpaium Bin 4 rpyaus 2019 p. Ne 1137 «IIpo €nunumii
Jiep>KaBHUH BEOIOpTall €NEKTPOHHUX IOCIyr». 3a3Ha4YeHUM HOPMAaTHBHUM
aKTOM 3aKpimieHo, mo mnopran «is» € eauHow iHpOpMaiiHO-KOMY-
HiKaliifHOIO CHCTEMOIO, sika 3a0e3Ieuye HaJaHHs eJIEKTPOHHUX Jep)KaBHUX
MOCHIYT TpOMaJsiHaM Ta Cy0’€KTaM TOCMOJAapIOBaHHS, a TaKOX JOCTYI
o mu(pPOBUX CEPBICIB OpraHiB BHKOHABUOi BIAAW. BaxmBO, mO HOTO
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(yHKIIOHYBaHHS CIpsMOBaHE Ha peai3alilo NPUHLOUIIB CepBiCHOT
Jiep>KaBH, 30KpeMa JOCTYITHOCTI, 3pyYHOCTI, ONEPaTHBHOCTI Ta MiHiMi3awii
OIOPOKPAaTUYHKX MPOLEAYpP IPH OTPUMaHHI aIMiHICTPATHBHUX ITOCIYT.

Uepes meil pecypc CTBOPEHO IEHTpali3oBaHy HU(POBY ILIaThopMmy,
mo 00’eHye Pi3HI IepKaBHI cepBicH Ta 3a0e3ledye KOpUCTyBadyaM €IUHY
TOYKY JOCTYIy [0 HHX. 3arajJoM IpU3HAuCHHS MOPTaly NOJIATae y HaJlaHHI
MOJKJIMBOCTi TPOMAIsTHaM OTPUMYBATH aIMiHICTPATHUBHI MOCIYTH y AWCTaH-
uiftHomy ¢opmati. Croan, 30KpeMa, MOKHA BiTHECTH TOJaHHS €JIEKTPOHHUX
3as1B, OTPUMaHHA OQIIIITHAX BiIOMOCTEH, IPOXOIKEHHS MIPOIIeyp peecTpa-
LiifHOrO XapakTepy 4M O(OpMIICHHS OKPEMHX NOKYMEHTIiB 0e3 (i3nyHOl
NPUCYTHOCTI B ycTaHoBaX. Takuii popmar B3aeMonii KapAWHAIBHO 3MIHIOE
TPaIMLIHUI TIOPSAOK OTPUMAHHS aJMIHICTPaTUBHHUX IOCIYT, pOOJISTYN
Horo OUTBII THYYKHMM 1 MEHII 3aJIe)KHUM BiJ YaCOBHUX Ta TEPUTOPIAIbHHX
00MeKEeHb.

HacTynHuM Ba)JIMBUM KPOKOM CTaJIO NMPUIHATTS 3akoHy Ykpainu «IIpo
0COONMMBOCTI HamaHHA NYONIYHHX (ENMEKTPOHHUX IYONIYHHX) TIOCIYT»,
SKW{ BBIB HOHSATTS aBTOMAaTHYHOTO PEXHMMY HaJaHHA MOCIyrH (6e3 ydacTi
YUHOBHHUKA) — IO € BEPIINHOIO CEPBICHOI (QYHKIII.

3actocyBaHHS NH(POBHX IHCTPYMEHTIB [O03BOJISIE 3HU3UTH piBEHBb
(hopMaIizMy B aIMiHICTPATHBHUX TIPOIEAYPAX, CKOPOTUTH CTPOKH PO3TILIIY
3BEpHEHb 1 BOJHOYAC IIJBHIUTH KOHTPOJBHOBAHICTh INPOLECIB 3 OOKY
JepKaBH. Y HAayKOBUX IOCIIMKCHHSAX HArOJIOIMIYETHCS, IO MOAIOHI 3MiHH
CHpUSIIOTH TIepeopieHTalii MyOJiYHOrO YNpaBIiHHA Ha OUIBII BiIKPUTY
Ta (YHKI[IOHATEHO €(QEeKTUBHY MOJEIh B3a€EMOJII 3 HACCICHHIM
[3, c. 112-113].

[Mompu cytTeBi nocsrHeHHs y cdepi undpopizauii myOaiyHOrO yrpas-
JIHHA Ta BIPOBAKCHHS E€JICKTPOHHUX aJMIHICTPATHBHHUX  IIOCIYT,
peaizanisi cepBicHOI (YHKIII aMiHICTPaTUBHOTO IpaBa CYNPOBOIKYETHCS
psmoM mpoOsieM, AKi MOTPeOYIOTh HAJIS)KHOTO HAyKOBOT'O OCMHCIEHHS.
Hacammepen, omHi€l0 3 KIIFOUOBHX IIEPEIIKOA € TaK 3BaHUM «Iu(ppoBHid
PO3pHUBY, IO TPOSBISAETECA Y HEPIBHOMY JOCTYII PI3HUX TPYI HACEICHHS
mo 1dpoBux TexHoJoriH. Taka HEPIBHICTE 3yMOBJICHA K TEXHIYHUMH
(akTopamu (BiACYTHICTh ab0 HM3bKa SIKICTh IHTEPHET-3B 513Ky, OCOOJIHMBO
y BIIJaJIEHUX HACENCHNX MYHKTax), TaK 1 COI[aJbHO-eKOHOMIYHUMHU
NPUYMHAMH, 30KpeMa HEJOCTaTHIM piBHEM IHM(QPOBOi I'PaMOTHOCTI
HaceleHHd Ta OOMEXEHHMMH (HIHAHCOBUMU MOXIIMBOCTSIMH OKPEMHX
KaTeropi rpoMaasH. Y pe3ysbTaTi 4acTHHA CYCHUIbCTBA (DAaKTHYHO 3aiv-
IIAETHCS 1032 MEXaMHM LU(PPOBHUX CEPBICIB, IO CYNEPEYUTh NPUHLUILY
JOCTYMHOCTI anMiHicTpatuBHUX mociyr [4, c. 21]. IHmow 3arpo3oro
IIPU 3aCTOCYBaHHI €JIEKTPOHHUX CEPBICIB € PU3UKHU Il OE3leKu Iepco-
HAIBHUX JaHWUX Ta IUTicHOCTI Mepexk. Lle mokiamae Ha mpepkaBy 0OOB'SI30K
chopMyBaTH HaAIiffHy CHCTEMY 3aXHCTy, IO 3a0€3MeYUTh CTIHKY
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eJIeKTpOHHY ineHTH(iKkamio, Bepudikaunito KEII ta cyBopuil KOHTpOIB
JIOCTYyIy Jto iHpopMauiiHux pecypcis [5, ¢. 111].

Ha ocHOBI mpoBeneHOro MJOCIHIKEHHS MOXKHAa 3pOOUTH BHCHOBOK,
o cepBicHa (DYHKINSI aqMiHICTPaTUBHOTO IPaBa € BAXIUBUM €JICMEHTOM
CydJacHOTO MyONIIYHOTO aAMiHICTpyBaHHA. BoHa cmpsmoBaHa Ha 3a0e3-
MeYeHHs1 e(EeKTUBHOI B3a€MOJII MK IEp)KaBOIO Ta TPOMAISHAMH dYepe3
cucreMy aaMiHicTpaTuBHHX mociyT. L{udposizaris myOmigHOTO yHpaBIiHHSA
(haKTUYHO PO3MIMPIOE MOJMJIMBOCTI peamizamii miei (QyHKIil, OCKITBKU
CIpUsE CIPOIIECHHIO aJAMIiHICTPATHBHHUX IPOIEIyp, MiABUIICHHIO eQEeKTHUB-
HOCTI MisJIBHOCTI OpraHiB BJaAM Ta IOKPAIEHHIO JOCTYIy TIpOMaJsH
JI0 IeprKaBHUX TOCIyr. BogHodac, 30epiraeTbcs HU3Ka 3arpo3 Ta mpodiem
11 BIPOBaI>KEHHSL.
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®OPMA AJIMIHICTPATUBHOI' O ITPABA: KOHIIEIIIISA
BJIAJTHOI JIIi

Koumnaxos Basepiii KocTsHTHHOBHY
O00KMOp 10pUOUYHUX HAYK, npoghecop,
3a8i0ysau Kageopu KOHCMUmMyyiiHo20 i AOMIHICMPamueHoO20 npasd
3anopizvbruil HayioHanLHUL YHIGEpCUMem
M. 3anopidcocs, Yrpaina

Beryn. YV BiTUM3HSAHOMY aJMiHICTpaTMBHOMY TIIpaBi IpoOjeMarnka
foro opMu, TONPH TPUBATY IPUCYTHICTH Y HayKOoBoMYy 00iry [1, c. 35], Tak
i He HaOyna craTycy caMOCTiHHOI HayKOBOI KOHLEMIIl — i came ISl METO-
JOJIOTYHa HEONpalbOBaHICTh MMEPEIIKOIKAE KOHIEHTPAIIi JOCTITHUIIBKUX
3yCHITb HABKOJIO HEl SIK LITICHOTO TEOPETHYHOTO 00'€KTa.

TpagumiiiHa TpaBoBa JTyMKa MiIXoAwia IO Hel 3 pi3HHX, alie PiBHOIO
MIipOI0 OOMEXEeHHX MO3MIiKi — abo BOadaroun y Gopmi crocid 30BHIITHBOTO
BHpaKE€HHS MpPaBOBOi HOopMmH [2, ¢. 55], abo 30mmKkyoun ii 3 MOHATTIM
mokepena mpasa [3, ¢. 105], abo — Ha ramy3eBOMy piBHI — 3BOASYH [0
30BHIIIHIX MPOSBIB aIMIHICTPaTUBHOI AisIbHOCTI [4, c. 55]. KoxeH i3 nux
MiAXOIIB BioOpaXkaB OKpPEeMi acleKTH SBHUIIA, OJHAK YKOJCH HE CIIPOMIrCs
Hazmat QGopmi i€l IPUANIHOT Tany3l CaMOCTIHHOTO aHANITHYHOTO BUMIpY,
a/DKe 1032 TXHIMM MEXaMM JIMIIANOCS IUTaHHS, SKMM YHHOM IIpaBO
BIIOPSZIKOBYE JIF0 IMyOJiUHOT BIAaIU 3CEPEIUHN — 3a0e3MEUyOun BIIATHUM
PIIICHHSAM BH3HAYE€HICTh, MOTHBOBAHICTh, KOHTPOJIBOBAHICTD 1 MPHJIATHICTH
JIO TIEpETIIsiLy.

VYceBinoMieHHs i€l TeOpeTHYHOI JaKyHH 1 CTano IOLITOBXOM JIO PO3-
poOyieHHs HOBOI KOHIEMIl (OopMH Tamy3i — KOHIICMII, IMOKIHKAHOI HeE
MPOCTO 3alpOIOHYBAaTH MONATKOBY AC(DiHIIIIO, a TEPEOCMHUCIUTH CaMmy
npupony GopMHu SK iHBapiaHTHOTO KapKaca IOpHIUYHOI O(hOpMIIEHOCTI Mii
myOmiuHOi Biaau [S].

1. Mapagurma aBTOpCchKOI KOHuenuii ¢gopmmu agMiHicTpaTHBHOIO
npasa. [IporoHoBaHa KOHIIENIisS BUXOAWUTH 13 MPUHIMIOBOI Te3u: (opma
B aJMIHICTpaTUBHOMY TpaBi — Il¢ HE 30BHINIHSA OOOJOHKA HOPMH 1 HE
TEeXHIYHMH crocid T 3amucy, a IiHBapiaHTHMHA KapKac HOPUIUYHOI
odopmiteHocTi MyOIiUHOT BlIaM 1 BOJHOYAC MOJENb BiaaHOI Aii y cdepi
myOigyHOTO aaMiHicTpyBaHHsA. DopMa BiIIOBigae HE HAa IMHUTAHHS, ¢ CaMe
3amrcaHa HoOpMa, a Ha MUTaHHS, SIKHM YMHOM IIPaBO POOUTH Aif0 MyOIigHOT
BJIa¥ IOPUAMYHO HAJIeKHOIO. 3aBIsKM i BiajgHa Xis HaOyBae BH3HA-
YEHOCTi, MOTHBOBAHOCTi, KOHTPOJIIEOBAHOCTI W TPHIATHOCTI O TEPETIILY,
OXOILTIOIYH BCIO KOHQITYpaIlifo B3a€MOJii HOPM, MPHHLUIIB, IHCTHTYIIIN,
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NpoLeayp, aIMIHICTPATHBHUX aKTIB, MEXaHI3MiB KOHTpOJIO Ta aKciojo-
TIYHKX 3acal.

3MiCT KOHIEMLil TPUMAEThCS HA YOTHPHOX ONMOPHMX Te3ax. [lepmia:
dbopMa Mae iHBapiaHTHE SOpO — CTiHKI BHUMOTH 110 HOPHUAHIHOL
opopmIeHOCTI TyONmiYHOT Biaad, IO 30epiraloThCsi NOMpH Oymb-sAKi
3aKOHOJABYi, IHCTHTYMiWHI YW TexHoJoriuHi 3MiHu. lle, Hacammepen,
NpaBoBa BHU3HAYEHICTb, HAJIEKHE OKPECICHHS KOMIIETEHILIi, NpolexypHa
BIIOPSAAKOBAHICTh, MOTHBOBAHICTh  pIMIEHb, MOXIIHUBICTH  KOHTPOIIIO
H  mepermamy, IiANOPAAKOBAaHICT BEPXOBEHCTBY mpasa. /[lpyra:
iHBapiaHTHHH KapKac 3aBKAW Ma€ KOHKPETHHX HOCIIB (HOPMH, IHCTUTYTH,
MPOIEIypH, AaMIHICTPaTHBHI aKTH, MOJETI MOTHBYBaHHS, MEXaHI3MHU
KOHTPOJIIO) 1 BUSIBIISIETBCS Ha KIJIBKOX DIBHSX — HOPMAaTHBHOMY, 1HCTHTY-
LiifHOMy, TIpOLENypHOMY, MJOKTPHHAIBHOMY Ta aKCiOJIOTIYHOMY,
YTBOpIOIOYM OaraTtomapoBy MoOejb, a HE INIOCKY cxeMy. Tpers: ¢opma
PO3KPUBAETHCS Yepe3 BiATBOPIOBAHMI JIAHIIOT IMOEIHAHHS EJEMEHTIB —
KOMIIETEHIIis — Ipoleaypa — pilleHHs a0 Jisi — MOTHBYBaHHS — KOHTPOIIb
i meperisan. Po3puB y 1ipoMy JaHITIOTY € nedeKToM camoi GpopMu K MoJeni
BIamHOi Mii, a HE IWIIe OpraHi3amiiHOIO Bamoio. YeTBepra: KOHIICIIiS
HaJiJIeHa TIPOEKTHUM 3HAYEHHSIM — BOHA Ja€ KpUTepii UIA OIiHKH TOTO,
9y 30epirafoTbcss B HOBHX TEXHOJOTIUYHMX KOHQIrypamisx iHBapiaHTH
(hopMH: BU3HAUCHICTD, TPO30PICTh MPOLETYPH, MEKI KOMIETEHIIIi, TTOSCHIO-
BaHICTh MOTHUBYBaHHS 1 peaJIbHICTh IEPETIIsY.

2. HoBa xonuenuis i Tpaguuiiini miaxoamn. Kirouosi BiAIMIHHOCTI HOBOT
KOHLenii (JopMH aMiHICTPaTHBHOTO MpaBa Bij MONEPEAHIX YSBIEHb MPO
Hel 3BOJATBCS 10 Takoro. [lo-mepmre, e BHXinHa TO3uLis. Y HOBIH
KOHLIeNii (opMa pO3MISAAETHCS SK KapKac FOPUAMYHOI 0(OPMIICHOCTI
myONiyHOI BIamu, a He AK TEXHIYHHNA croci0 Qikcamii Hopmu. [lo-mpyre,
MIOCTAaHOBKA NPOOJIEMH 3MIILy€eThCS BiJ MHUTAHHA, JI€¢ HOpMa ICHYE, 10
IIUTaHHSA, SIK [IPaBO OpraHi3ye ITyOJiuHy Biamy Tak, mod ii xis HaOyBasa
BH3HAYCHOCTI, MOTHBOBAHOCTi, KOHTPOJNBOBAHOCTI ¥ MPHIATHOCTI MO
nepernsagy. Ilo-Tpete, MeTomonoriyHa TpHpona MiAXOMy. TpaguiiiHi
MIIXOU € CTaTUYHUMU. BOHU onucytoTh GopMy y cTatulli i KOMIIOHEHTIB.
IIponoHoBaHa KOHICMI € AWHAMIYHOI, 00 posrisigae (opmy depes
BIJITBOpIOBaHMI JaHIfOr mepexofiB. Ilo-uerBepre, OaraTopiBHEBICTh
aHaJi3y Jae 3MOry IU(EpeHIIoBaTH NPUPOIY IMPaBOBHX JAC(PEKTIB, HOTO
mo30aBCHI OJHOBHMIpPHI Tpaauiiiini migxomau. Ilo-n'site, BBeJCHHS
KaTeropii iHBapiaHTa IepeMilly€e akIeHT i3 mepeniky ¢GopM Ha Te, LIO0
B mpaBi Mae 3amumarucs criiikuM. [lo-mmocre, KOHIeENIis HajaijgeHa
JIarHOCTUYHOIO 1 MPOEKTHOI (YHKIE, TOAI SIK TpaaMLiiiHI Hiaxoan
3ne0utbimoro onucoBi. [lo-chboMe, BOHa MHOENHYE TEOPETHYHY peduieKcio
3 OpIEHTALIEI0 HAa aKTyalbHI BUKIMKH aIMiHICTPATHBHOTO MPaBOIOPIIKY —
IUQPOBI3aIliio, ATTOPUTMIZAIIIO i HOBI PU3UKH CBABLILIS.
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Otxe, MPOIOHOBaHA KOHIEMIsI TIEPEHOCUTh yBary i3 30BHIIIHBOI 000-
JIOHKY HOPMH Ha BHYTPILIHIO IOPHIMYHY apXiTEeKTOHIKY aJIMiHICTPaTHBHOTO
npaBa, 3 HOCisl — Ha 3B'SI30K €JEMEHTIB, 3 Kiacudikanii — Ha IIarHOCTUKY,
31 CTATHYHOTO ONMWCY — Ha BIATBOPIOBaHy Mopenb BiagHoi nii. BoHa
HE TPOCTO JOJAa€ HOBE BU3HAYCHHS 10 BXKE BIJOMHX, a NPOIOHYE iHIIHN
piBeHB PO3YMIHHS caMoi pobieMu hopMH.

3. JlokTpuHAJIbHMII MOTeHUiaJ HOBOI KoHuenuii ¢opmu aamiHi-
CTpPaTUBHOrO mpasa. /i1 HayKu aIMiHICTPaTUBHOTO IMpaBa [ KOHIICTIIiS
MIPOIIOHY€ HOBY IOSICHIOBAJIBHY paMKy, 3aBISAKH sKifl (opMma mepectae OyTu
JIOTIOMDKHOIO KaTeropiero MpW BUKJIAJl JpKepenl mpaBa 4d (opMm aaMiHi-
CTPaTUBHOI JisTbHOCTI W HaOyBae CTAaTycy CaMOCTIHHOTO aHaJITUYHOTO
iHCTpyMeHTY. BoHa 1103BoJIsie TIOSICHIOBATH BHYTPIIIHIO 3B'SA3HICTH aJIMiHi-
CTPaTUBHO-TIPABOBOTO Marepiany, a TakoX IMEpPeXOoAUTH BiJ (parMeHrap-
HOTO PO3IJISy OKPEMHUX IHCTHTYTIB [0 aHaNi3y IXHIX iHBapiaHTIB, HOCIiB,
piBHIB 1 3B'13kiB. Uepe3 me ¢opma mepectae OyTH MACHBHAM MOHSATTAM
1 crae poOOYOI0 AHATITUYHOIO KAaTEropi€ro, 3/aTHOIO BUSIBISTH, 1€ caMe
BUHUKAE AePeKT — y HOpMi, B IHCTHTYHiHHIH mOOymOBi, B TMpoLemypi,
B MOTHBYBAHHI Y1 B PO3PHBI MiX IIUMH eJleMeHTaMH [6].

Jis MaifOyTHROTO aJAMIHICTPATHBHOTO IpaBa 3HAYEHHS KOHIEMIi €
OTHOYACHO MPAKTHYHUM 1 MpoekTHIM. BoHa mae kpurepii omiHku pedopm
HE 3a IXHLOIO MMOJITHYHOO JOUUIEHICTIO YH TEXHIYHOIO HOBU3HOIO, a 3a THM,
4K 30epiraloTh BOHHM 1HBapiaHTH IOPUIMYHOI SKOCTI. SIKI0 HOBa mpoleaypa
MPUCKOPIOE YXBAJICHHS pILICHHS, alie pyHHye HOro MOTHBOBAHICTb, —
ne aedext dopmu; SKImIO HOBUI IU(POBUII cepBiC MOJErmIye JOCTYII,
ase poOUTH HENMpO30pPUMH MeXi KOMIETeHLIi W MOpsIOK Neperismy, —
e Takox naedexrt popmu. KoHnenis, TakuM YMHOM, J1a€ 3MOTY PO3PI3HATH
CIPaBXHIO MOJEPHI3AIIO 1 MPOCTY TEXHIUHY NepedynoBy, sika HE 3MiLlHIOE,
a 1mocadIIioe aAMiHICTPaTUBHU ITPABOTIOPSIIOK.

Jns 3aKOHOAABI KOHIIEMINS MPOIMOHYE CIIOCI0 MHCIUTH MaiOyTHE
HOPDMOTBOpPEHHSI HE SK JIOJaBaHHS HOBHX HOPM, a SK HPOSKTyBaHHS
IMUTICHUX TIpaBOBHX (hopM — i3 yBarow A0 HOCIiB HpUMNCY, PiBHIB HOro
peaiizaiii, BUMOT 1O MOTHBYBaHHS Ta (opM KoHTpomo. Jlns mpaso-
3aCTOCYBaHHs BOHA MEPEBOAMTH yBary 3 (OpMalibHOT HAsBHOCTI KOMIIe-
TEHIIIT UM aKTa Ha MOBHOLIHHY FOPUIUYHY SIKICTh YChOTO aIMIHICTPATHBHOT'O
pe3ynbTary, BiIAKPHBAIOYH JJIsl CYZOBOTO KOHTPOJIO MOXKJIMBICTH TOYHIIIIE
JIOKaJIi3yBaTu MOPYIICHHS.

IIpobnema QopMu aaAMIHICTPATUBHOTO MpaBa BHSIBISETHCS 3HAYHO
MIMONIOI0, HIXK 1€ TPaJULIHHO YSBISUIOCS B YKPAiHCBKIH MPaBOBIM IyMIIi.
dopmMa aaMIHICTPATUBHOIO IIpaBa IIOCTA€ SIK IHBapiaHTHUH Kapkac
opuanaHoi odopMiteHOCTI Iii MyONiYHOI Biagu 1 BOXHOYAC SIK MOJCIH
BIamHOi Iii y cdepi myOmiyHOro aaMiHICTPYBaHHS — OXOIUTIOIOYH HE JIMIIIe
HOpMH, a W IHCTUTYII, HpPOUENYpH, PIIICHHS, MOTHBYBAHHSI, KOHTPOIb
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1 TIeperysiL; He JMIIe HOCii mpaBa, a i JIOTIKy iX BHYTPIIIHBOTO MOEIHAHHS;
He JIMIIIE 30BHIMIHIO (iKcalliio MPUIKCY, a i YBECh BIATBOPIOBAHUI MOPSIOK,
3aBIISIKM SIKOMY ITyOJIiuHa BiaJia 3aJIMIIAETHCS B MEXKax 1paBa.

Jns HayKy HOBa KOHLEIIsl BiIKPHBac MOSCHIOBAJBbHY PpaMKy, SsKa
JO3BOJISIE OAaYWTH aaMIHICTpaTHBHE TPaBO SK MLUTICHO OpraHi30BaHHA
npaBoBud mpoctip. JnsS NpakTHKM BOHa Ja€ IHCTPYMEHT TOYHIIIOL
JIarHOCTUKY IOpUANYHUX AedekTiB. Jms MaitlOyTHROTrO aaMiHICTPaTHBHOTO
mpaBa — KpuTepii, 3a SIKUMH MO’KHA OIIHIOBATH, YH 30epiraiots peopmu,
udpOoBizallis 1 HOBI TEXHOJIOTIYHI PIllICHHS iHBapiaHTH MIPABOBOI SAKOCTI, UM,
HaBIIaKu, PyHHYIOTh camy (OpMy aIMiHICTpaTHBHOTO IpaBomnopsaky. Came
TOMY KOHLENIisi (JOPMHU aJMIiHICTPaTUBHOTO MpaBa Mae 3HAYEHHS HE JIMIIEe
SIK aBTOPChKa TEOPETUYHA ITPOIIO3UILIs, a IK MOXKIIMBA METOJI0OJIOTIYHA ONOpa
HACTYITHOTO €TaIly PO3BUTKY aJMiHICTPaTUBHOTO IpaBa.
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AJIMIHICTPATUBHO-ITPABOBHUI CTATYC IHCTUTYTY
OMBY/JICMEHA 3A 3AKOHOJABCTBOM
I3BPAIJIIO TA YKPATHU

Kpaiiniii [1aBio IBanoBHY
KaHOuoam 1opuoudHUX HayK, OOyeHm,
doyenm Kagedpu nyoaiuHo20 Npasa wPUOULHO20 axyIbmeny,
Yepniseyvxuil Hayionanvruil yHieepcumem imeni IOpis @eovkosuua
M. Yepnisyi, Yxpaina

[ocTynoBuii po3BUTOK IHCTHUTYTIB, 5IKi (POPMYIOThH 3arajlbHUH MeXaHi3M
3aXHCTy TpaB JIIOJAWHM, BUMarae IOCTIHHOTO JOCIHIPKEHHS O0COOIUBOCTEH
iXHBOI FIATHHOCTI. 3-TIOMIX Pi3HUX (OPM 3aXHCTy TpaB JIOJUHHA OpPTaHAMH
myOMiYHOI aaMiHICTpallii, 10 AKHX MOXXEMO BiJHECTH I03aCyIOBHIA Ta CyI0-
BUI 3aXHCT, JEMOKpAaTHYHI KpaiHW 3a0e3neuyroTh ()YHKIIOHYBAaHHS HH3KH
IHIMAX MyOIIYHO-TIPaBOBUX MEXaHI3MIB y i cdepi.

JuHaMiqHAN PO3BUTOK aJIMIHICTPATHBHOTO IIpaBa € Pe3ysIbTaTOM IOCTY-
MOBOi EBOJIIOIII BIIHOCHH MiX JIOAWHOIO Ta JepxkaBoio. JlomiHyroda
ChOTO/IHI B 3axXiJHIM NpaBoOBiil Tpaauuil MapajurMa JHOJUHOIEHTPH3IMY
MPOXOJIMThH CEPHO3HI BUNPOOYBAHHS, Y TOMY YHMCII TOB’s13aH1 13 TPHUBAIOY0I0
pOCiiicbkO-yKpailHCBKOI BIHHOIO Ta 3aroCTpeHHSIM KOH(IIKTY Ha biusb-
komy Cxopi, a €BpOIEHCHhKI Ta MIKHApOJHI IHCTUTYIII, SIKi BH3HAYalOTh,
BCTAHOBJIIOIOTH Ta KOHTPOJIIOIOTH 3a0e3Me4YeHHs JOJep>KaHHs IpaB JIOAWHH,
HaMararoThCsl HE JIOMYCTUTH MOPYIICHHS IpaB JIIOAWHU Y TaKUX CKJIaTHHUX
oOcTaBHUHAX.

AJMiHICTpaTHBHE NPaBO ICTOPUYHO 3abe3nedye He Jume (yHKmio-
HyBaHHs MyOJiYHOI ajMiHICTpamii, BpaxOBYIOUHM COIiaJbHI, €KOHOMIYHI,
Oe3mexoBi Ta iHmI (akTOpu, ajle W CTBOPIOE YMOBH [UIS peaizarii
Ta 3a0e3medeHHs MpaB Ta CBOOOA MpWBATHOI ocobw. YkpaiHa Ta I3paimb
€ Jiep)KaBaMu, SIKI TpPUBaJIMK 4ac BeAyThb OOpOTHOY 3a CBOIO HE3aJEIKHICTh
mij1 yac BiifH 3 Jep)kaBaMU-arpecopamMu, TePOPUCTUYHUMHU YIPYIyBaHHIMHU
Ta MPOKCI-CHUJIaMH, SIKI MiATPUMYIOThCS arpecopamu. HesBakaroum Ha 1ie,
iXHd TpaBoBa CHCTEMa Ta IHCTHTYTH IyOJIYHOI Biagu 3a0e3nedyroTh
(yHKIIOHYBaHHS SIK CHCTEMU OpraHiB IyOJIiduHOI Biaau, Tak 1 peamizaiito
NpaB TNPHUBATHUX 0cCi0, HAOYTTS HUMHU CIELiajJbHUX aJMiHICTPATHBHO-
NPaBOBUX CTaTycCiB, HAEKHWH IOCTYN N0 HAJaHHA ITyOJIYHUX IOCIYT.
301IbIIEHHS KITBKOCTI 0Ci0, SIKi 0JIep)KyIOTh ClielianbHIN aMiHICTPaTHBHO-
NIPaBOBUI cTaTyc BIHCHKOBHX, OCi0, sIKi 3a3HaIM MarepialbHOI IIKOIU
BHACIIIJIOK aTaK BOPOXKUX 30pOoiHUX (popMyBaHb, HEOOXIAHICTH TOJTATKOBOTO
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3aXHCTy IHMBUIPHOTO HACEJCHHS Ta MOJOJAHHS HACTINKIB BIHCBKOBHX il
JTIOJTATKOBO HABAHTAXKYIOTH BCIO IMyOJIIYHY aIMiHICTpaIIifo.

3akpimyieHHs] 1paB JIIOJMHMA Ha KOHCTHUTYIIMHOMY piBHI Ta HaaHHS iM
JIOZIATKOBOTO 3axHUCTy micisa Jlpyroi cBiTOBOi BIMHM HPHU3BENO IO ITOLIH-
PEHHS OKpPEeMHX IHCTHUTYIIIH, NiSTIBHICTH SKHX CIIPSIMOBYETHCA Ha 3a0e3-
TIeYeHH MpaB i CBOOO I JIFOIMHM, 1X 3aXHCTY BiJl HEMPAaBOMIPHUX Jil OpTraHiB
myOmiyHOi Braam, ix mocamoBux oci0. Sk 3azmadae C. Kappenac, mopsn
i3 3axogaMH 3axXHCTy, IependadeHNMH MDKHAPOTHUMH JTOKyMEHTaMH,
y 1970-x pokax moyanu 3’ SIBIATHCS HALIOHATIBHI IHCTUTYTH 3 TIPaB JIIOIUHH.
Hampukiani  1980-x  pokiB, Imicisi po3nany KOMYHICTUYHOTO — OJIOKY
Ta CTaHOBJIGHHS HOBHX JeMokpaTiii y CxigHiid €Bpomi, mpolec CTBOpEeHHs
IIUX IHCTUTYTiB HaOpaB o0OeptiB. Y 2012 poui 6mu3bko 115 kpain manu Taxi
IHCTUTYTH, a e 60 KpaiH IpamoBalIy Haja iX CTBOPEHHSM B MailOyTHHOMY
[1]. do Takux HaI[iOHAIFHUX IHCTHUTYIIH HAalekaTh NEpXKaBHI 1HCTUTYILI,
SIK-OT: YHOBHOBKEHI 3 TpaB JIOAWHH, IHCTUTYTH (200 IICHTpH) 3 TIpaB
JIONMHM; KOMicii 3 TpaB JIIOJWHH; MapJIaMEHTCHKI aJBOKATH; TPOMAJCHKI
3aXVMICHUKH; 3aXHCHUKHU TPOMAITHCHKUX TIpaB [2, ¢. 1088].

[opsia i3 iCHyIOUMMH {HCTUTYTaMH IT03aCyZOBOTO Ta CYIOBOTO 3aXHUCTY
MIpaB JIOAWHY, (YHKIIOHYBAaHHS BHIETIEPEPaXOBaHUX CyO €KTIB IMyOidHO-
MIPaBOBUX BiTHOCHH JOTIOBHIOE Ta IMOCHIIIOE 3aXUCT MPaB iHAMWBILA Y TaKUX
BiJIHOCHHAX, OCOOJIMBO B yMOBAaX, KOJIHU JIi€ TPaBOBHH PEXKHUM Hall3BUYANHOT
curyauii (ax B [3paini) uu mpaBoBuil pexxum BoeHHoro crany (YkpaiHa).
OpaHuM 13 X BUIB € IHCTUTYT OMOyACMEHa.

HesBakaroun Ha Te, 10 NPaBOBE PETYJIIOBAHHS HOTO aJMiHICTPAaTHBHO-
MIPAaBOBOI'O CTAaTYCy PI3HUTHCSA B CHIIy OCOOJMBOCTEH MPaBOBOI CUCTEMH Ta
icTopu4HUX ocoOnuBocTel B I3painmi Ta YkpaiHi, BOHM MaloTh CHUIBHY
Mi’KHAPOIHO-TIPABOBY OCHOBY CBO€i JisNBbHOCTI. IX TpaBoBHMil cTaTyc
3aKpIIUIIOEThCA Ha PIBHI KOHCTHUTYIIHHOrO 3akoHOmaBcTBA. OKpemMum
3aKOHOJIAaBCTBOM BHM3HAUYAETHCS a/IMiHICTPATHBHO-TIPABOBHH CTaTyc iHCTH-
TyTy oMmOyncmena. Koucturymis YKpaiHM 3aKpilUTIOe€ TIPaBOBY OCHOBY
YnoBHOBaxkeHOT0 BepxoBHoi Panu 3 mpaB IroAWHU SIK TIOCAaIOBOT 0COOH, KA
3MIHCHIOE KOHTPOJIb 3 OOKY MapiaMeHTy 3a JOJCP)KaHHSAM IMpaB i ¢cBoOOX
monuan [3]. OcobnuBOCTI X HOro aaMiHICTPaTHBHO-NIPABOBOTO CTATYCY
BcTaHOBJNeHI 3akoHoM Ykpainu «IIpo YmnoBHoBakeHoro BepxoBhoi Pamn
VYkpainu 3 npaB noguHn» [4].

HesBakarouu Ha 0COOJIMBOCTI IPABOBOTO PETYJIFOBAHHS JIOCIPKYBaHOTO
IHCTUTYTY B OKpemux jaepxapax €Bpormeiicbkoro Coro3y, Je crocrepi-
rafoThCs JBI OCHOBHI MOJENI 3aKpilUIEHHS WOTO MPaBOBOTO CTATyCy, HOTrO
OCHOBHE NPH3HAYEHHs 3aJIMIIAETHCS HE3MIHHUM: 3/1HCHEHHS IMapiaMeHT-
CBKOT'O KOHTPOJIIO IIOJI0 JOAEPKaHHS IpaB Ta CBOOO JIIOJMHU OpraHaMu
My OIiYHOI BITaIH, TAPHEMCTBAMH, YCTAHOBAMH, OPTaHi3aIlisIMHI HE3aIeKHO
BiZl )OpPMH BIACHOCTI.
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[Mopsin i3 MM € BiIMIHHOCTI Y aaMiHICTPATHMBHO-IIPAaBOBOMY PETYIIO-
BaHHI IX HISUTBHOCTI, SIKI MOTPEeOYIOTh OKPEMOTrO, CHCTEMHILIOTO HOCIij-
skeHHs. [IpoTe aHaii3 akTyalbHOTO 3aKOHOABCTBA Ta HAYKOBUX IMyOJIiKamin
y 1ii cdepi 103BOISIE BHOKPEMUTH KUTbKa TakMX ocoOnmBocTel. OnHiero i3
HUX € OCOONMBOCTI TPaBOBOi MPHUPOAM IHCTHTYTy OMOYICMCEHA.
Oco0amBOCTI CTBOPEHHS 13pailbchbKOi AepXKaBH, TPUBAIOYa TUCKYCIS MOA0
OpUAHATTS €nuHOi mmcaHoi KoHcTuTymii Ta mapajensHa HEOOXigHICTH
BCTAaHOBUTH MapIaMEHTCHKHH KOHTPOJb 3a MiSUTBHICTIO OpraHiB MyOIigHOI
BJIa OOYMOBHIIN BBEJICHHS B CHCTEMY OpPTaHiB BJIaIN OKPEMOTo Cy0 €KTa —
Hepxaaoro koutposnepa (State Comptroller of Israel). IcrorHoo Ta
HEBIiJ’€MHOI0 YaCTUHOK HOTrO aaMiHICTPaTHBHO-TIPABOBOIO CTaTyCy € Te,
110 BiH IOEJHYE ABI QYHKIII: KOHTPOJILHO-HATIISIOBY Ta 3aXHCHY.

[epma, BigmoBigHO 1m0 cT. 2 OCHOBHOrO 3akoHY mpo JlepkaBHOTO
KOHTpOJIepa, BHM3HAYa€ WOro SIK OpraH, SKHH <GIIHCHIOE IIepeBipKy
TOCIIONIAPCHKOT MisUTFHOCTI, MaifHa, (iHAHCIB, 3000B’sI3aHb Ta YIPaBIIHHA
JIep>KaBol0, MIHICTEpPCTBAMU YpPSIY, KOXKHUM JEp>KaBHUM ITiIIPHEMCTBOM,
YCTAHOBOIO M KOPIIOPAMLI€I0, MICIIEBUMH OpraHAMH BIIAJIH, a TAKOX 1HIITUMHA
OpraHaMH YW yCTaHOBaMH, SKi 3TiTHO i3 3aKOHOM IIi[UIATAIOTh KOHTPOIIO
3 Ooky /[lepxaBHOTO KOHTpOJepa. BiH mepeBipse 3aKOHHICTD MisIIBHOCTI,
OOPOYECHICTh, HaJle)KHE YIPaBIiHHSA, C(QEKTHBHICTh Ta OINAIIUBICTH
y IiSUIBHOCTI IMiAKOHTPOJNBHUX OpPraHiB, a TakoX OyJb-siKi 1HII MUTaHHS,
sSIK1 BIH MOYKE BBayKaTH 3a HeoOximHe» [5].

Pazom 3 um JlepkaBHUiI KOHTpOJEp BHUCTYIA€E Yy SKOCTI oMOyJCcMeHa,
OCKIJIbKH, BiAMOBiMHO 10 cT. 4 «Ckapru rpoMajisH» 3raJaHoro BHIIE
3aKOHY, «Jlep>kaBHUI KOHTPOJIEp TPOBOIUTD PO3IJIA]] CKapr IPOMaJISH MO0
OprasiB Ta 0ci0, BU3HAYECHUX 3aKOHOM a00 BIAMOBIAHO IO HBOTO. Y Mid
gakocTi  Jlep>kaBHMH  KOHTpOJEp BHKOHYE CBOI TIOBHOB&KEHHS SIK
«omOyncmen»» [5]. B mpomy 3HaxoauTe TposB Horo npyra QyHKIis.
OckilbKM  Oy/b-SIKOTO IHIIOTO OpraHy, SKAH 3IIMCHIOE KOHTPOJb 3a
(hiHAHCOBOIO IiSUTHHICTIO OPraHiB, MiANPHEMCTB, KOPIIOpAIliif, a TaKOX
IHIAX cy0’€KTIB, IKUX BH3HAYUTH caM Jlep)kaBHUI KOHTPOJIEp, Ta 3iICHIOE
PO3IJISII CKapr TPOMAJISiH, HE ICHYE, 3a CBOEK BAXKIHUBICTIO BiH € OJHUM i3
Ba)XJIMBUX €JIEMEHTIB MEXaHi3My 3aXHCTY MpaB JouHu B Jlepkasi I3pains.

Hpyra ocoOnuBICTh TONATa€ B TOMY, IO OKPEMHMH HOpPMaMu
OCHOBHOTO 3aKOHY, IHIIMMH HOPMAaTUBHUMH aKTaMH, SIKUMH BU3HAYAIOTHCS
0CcOOJNMBOCTI pO3IJIsily 3BEepHEHb TIpoMaisiH, JlepkaBHMH KOHTpoOIep,
KOMYHIKYIOYM 3 OpraHamH, IiSUIBHICTB SIKHX HHM IIE€peBIpSETHCS, 3a
pe3yibTaTaMH pO3IIIsAY CIpaBH Hajae iM BUCHOBKH. HeoOOB’S3KOBICTBH
BHCHOBKIB JIa€ TIEBHY II€peBary, sika NpOSBISIETbCS Y MOXKIMBOCTI BUMAraTi
BiJl OpraHiB BJaaW JOTPHUMAHHSA COLIANBHUX MpaB, HE BTPYYAIOUNCHh
Oe3nocepeIHBO B MUTAHHSA PO3MOIUTY OOIDKETy, o Oyio © cKiamHime
32 YMOBHU CyBOPOTO IOPUANYHOTO TIPHMYCY.
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Hanpuknan, oMOyacMeH y Mexax po3riisily CKapru Mae ITOBHOBaXKEHHS
BUTpeOyBaTH I1H(POPMALiI0 Bi OpraiB, MO0 SIKUX BEICTHCS PO3IIISIT
ckapru. Bonu 30008B’s3aHi HagaBatn KoHTponepy Oyap-siky iH(opmariro,
JIOKyMEHTH Ta TIOsICHEHHS 0e3 3BojikaHb. Lle mpaBo mo3Boisie oMOyICMeHy
OTPUMYBATH BHYEPIHI JaHi JJ MEpeBipKH (akTiB, BUKIAICHUX Y CKap3i.
BonHowac omOyncMeH He oOMeXyeTbes numie npeameroM ckapru. ITix ac
MpoIenypy poO3rALy BiamoBimHO a0 cT. 2 OcHOBHOrO 3akoHY IIpo
JlepXaBHOTO KOHTpOJIEpa HHUM OIIHIOETHCS HE JHIIE 3aKOHHICTH Iiif,
a i moOpoYecHICTh, HANEKHE YNPaBIiHHS, €(pEeKTUBHICTh Ta OMIA/JIMBICTH
oprany [5].

He3anexHicte oMOyacMeHa 3a0e3Meuy€eThCsl OCOOIMBICTIO 3aXUCTY HOTO
mocajy: BOHA HE IMiAManae I NpsIMUNA momiTHuHui BrumB. 11{o6
3a0e3nevnTH CTadUIBHICTh POOOTH, 0CO0y, sika mepedyBae Ha Wiil mocani,
HEMOJKJIMBO 3HATH 3 TOCaIM MPOCTO 3a MOJITHYHHUM pimeHHsM. Lle moxe
CTaTHCS JHWINEe 4Yepe3 cTaH 370poB's (pimenHHs Oimbmmocti Kaecery) a6o
yepe3 HeHAJIEKHY MTOBEIHKY (PIlIeHHs IIOHAMEHIIe TPhOX YBEPTEeH UJICHIB
Kuecery) [5].

VYxpaiHCcbka MOJeNb 3aKpiIJICHHS aIMiHICTPaTHBHO-IIPABOBOTO CTATyCy
oMmOyncMeHa mependayae HAsBHICTH OKPeMOi KOHCTHTYHIHHOI HOpMH Ta
OKpPEMOTO CIIeliabHOro 3akoHy. [Ipn3HaueHHs ocoOm Ha BKa3aHy MoOcamy
BiZIOYBa€ThCS 32 OKPEMHUM TMOPSIKOM Ta BH3HAYa€ 4iTKi KBanmi(ikaliiHi
BUMOTH 110 Takoi ocoOu. Peasizailis MOBHOBaXEHb Yy cepl 3aXUCTy IpaB
JIOAWHA € TIOAIOHOI [0 TOBHOBaXKCHb JIEp)KaBHOTO KOHTPOJIEpPA:
HEBIIKIAIHUN NpUHOM HaMBHUIIMMH 0co0aMHu Jiep)KaBH; HarpaBJIeHHS
3BepHeHb 0 Koucrutyniinoro Cyay VYkpaiHn Tmpo  BiANOBigHICTH
Koncturynii YkpaiHu 3akoHiB YKpaiHM Ta IHIIMX TIPaBOBUX aKTiB
BepxoBHoi Pagu Ykpainn, aktiB [Ipesunenra Ykpainu Tta ii TioymaueHHs;
HanpasJeHHS Yy BIINOBIZAHI OpraHW akTiB pearyBaHHS YTOBHOBA)XEHOTO
y pa3i BHSABICHHS TMOpYIIEHb NMpaB i CBOOOJX JIOJMHU 1 TPOMaASHUHA
JUTS BKUTTS IIAMA OPTaHAMHM 3aXOZiB TomIo [4].

[IpoTe mpoueaypa po3risimLy akTiB pearyBaHHS 10 TICBHOI MipH 0OMeXye
MOXITUBICTh MIJIKOHTPOJIBHOTO Cy0’€KTa HaJaTH JOKYMEHTH Ta MaTepiaid,
SKAMH MOXXE CHpPOCTOBYBaTHCh iH(GOpMAIlisl y 3BEpHEHHI, 3a SKUM
posmoyaro nepesipky. [IpoTuiexHo 0 1bOro, i3pailbchbke 3aKOHOAABCTBO
HAJ/Ia€ TaKy MOXKJIIUBICTH BiJIIIOBITHOMY OpraHy.

OTke, ICHYIOYl CHOTOJHI MOJENI aIMiHICTPATUBHO-IIPABOBOTO CTATyCy
oMOyJICMEHA COpPSIMOBaHI Ha MiABHINCHHS ©()EKTUBHOCTI MisTIBHOCTI Ii€i
1ocajsioBoi 0coOM Ta MIACHICHHS MEXaHI3My 3axHCTy IpaB JIIOAWHH.
HesBakaroun Ha BiMIHHOCTI y IpaBOBUX cucTeMax I3paimro ta Ykpainw,
MPOBEACHHS TOJANBIIAX HAYKOBHX JOCIIIKEHb Yy Wil cdepi TOMOMOKeE
BIOCKOHAJIUTH IIPaBOBE pETYIIOBAaHHA HOTO IisUTBHOCTI B yMOBax Iii
CHELiaIbHUX TPaBOBUX PEXHMMIB, 30KpeMa IIOA0 HaJaHHS IIpaBa OpTaHy
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BIAIW, MJIPUEMCTBY, YCTAHOBI Ta Oprasisaimii HaJaBaTH BiAMOBIIHI
JTOKa3M, MIO MiITBEPKYIOTh MIPABWIBHICTh IPUHHSTTS PIlICHHS.
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OCOBJIMBOCTI KOHKYPCHOI'O 1OBOPY HA JEPKCIYXBY
3A 3AKOHOJABCTBOM YKPATHU TA PECITYBJIIKH MOJBIII

JlaBpeka-Kaiikyaina Kapina BacujiBna
cmyoenmxka I kypcy opuduunozo ¢axynomemy,
Hayxosuii kepisnux: Kpaiiniii IlTaBno IBanoBu4
Kanouoam 1opuouyHux Hayx, 0oyenm,
ooyenm Kapeopu nyoaiuH020 npasa
Yepniseyvxuil nayionanvruil ynieepcumem imeni IOpis @eovkosuua
M. Yepnisyi, Ykpaina

JepxaBHa city»k0a € BaXXJIMBUM Ta (yHIAMEHTAJIbHUM IIPABOBUM 1HCTH-
TyTOM OyIb-SIKOI CyyacHOI €BpOIICHCHKOI AepikaBH, 110 3abe3reuye mpode-
ciilHe BUKOHaHHS 3aBiaHb, (YHKLIH JepXkaBW Ta HAJAHHA SKICHHX
nyOomiyHUX mnociyr rpoMaasHaM. Came TOMY, y KOHTEKCTI IparHeHHs
VYkpaiHu 10 TOBHONPAaBHOTO WieHCTBa B €Bpomeiicbkomy Coro3i (mam —
€C), ocobnmBoro 3HaueHHA HaOyBa€ aHaji3 BIAMOBIAHOTO OCBiTy KpaiH-
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uaneHiB €C. Jocin PecnyOniku I[losbmia, momo aaMiHiCTpaTUBHO-TIPABO-
BOT'O PETYJIIOBaHHS KOHKYPCHOTO 1000pY Ha JEpiKaBHY CiIy:kOy Moxe OyTH
BUKOPHCTaHWI BITYM3HSHOIO HAyKOIO Ta NPAKTHKOIO aJMiHICTPAaTHBHOTO
IpaBa B Cy4acCHUX yMOBaXx.

Jobip Ha mocamum JepKCIyKOOBIIB MPOBOIUTHCS 3a KOHKYPCHOIO
MPOLEAYPOI0, TIPOTe B YKpaiHi MiJ 4yac 1ii BOEHHOTO CTaHy I TUMYacoBO
MPU3YIMHEHO BigNoBigHO a0 3akoHy Ykpaiam «IIpo mpaBoBuii pexxum
BO€HHOro crany». Ha panmii yac BepxoBHowo Panoro YkpaiHu npuitHATO
3a OCHOBY 3akoHOMpoekT Ne 13478-1 mpo BigHOBIEHHS KOHKYPCIB
Ha Jiep)KaBHY cllykO0y Ta ciyk0y B OpraHax MiCLIEBOI'O CaMOBPSITyBaHHS 10
€ Bumoroto [lmany mms Ukraine Facility Ta 000B’S3KOBHM 1HIUKaTOpOM
JIopo>kHBOT KapTH 3 MUTaHb peopMH Jep>KaBHOTO yrpaBiIiHHA [1].

[Monbebka MOAETh KOHKYPCHOTO BiOOPY AEMOHCTPYE OLTBII TpHBaNWi
Ta OararoeTamHWi NUIAX KaHIWIATa, CHPSIMOBAaHMN Ha JOTPUMaHHS
YOTHUPHOX (YHIAMEHTAIFHUX TPUHIMIIB: TpoQecioHamizMy, HaIiiHOCTI,
Mo3anapTiHHOCTI Ta moiTH4HOi HeWrpanbHocTi. Y Ilomemi, sk i B Ykpaini
IpoLeaypa PO3MOYMHAETHCS 3 OTOJIOMIEHHS KOHKYPCY, SIKE OIPIIIION-
HIOETbCA B odimiiiHnx mxepenax («bronerens LuBinpHO1 Ciyx0n»), BOHO
MTOBHHHO MICTHUTH B c00i iH(pOpMAIIif0 PO BUMOTH 10 KaHAWIATIB, TEPMiHU
mojmavi 3asgBOK 1 mepenik HeoOximHux mokymeHTiB. Ilicmsa mepeBipku
Ha JIOCTOBIPHICTh TOAAHUX JOKYMEHTIB, IPETEHJCHTH JOMYCKArOThCs
IO MMMCBMOBOTO 1CITUTY. 3a3BUYail ICIIUT CKIANAEThCS 3 MUTAHb, SIKI OXOILTIO-
10Th TeMH, Taki sKk: Korcrutyitis [Tosbiii Ta OCHOBU AEPIKaBHOTO YCTPOIO,
aJMiHICTpaTHBHE TIpaBO, E€KOHOMiKa i (iHaHCH, MDKHApOJHE MpaBO Ta
€BpOIIEIChKI iHTErpaliifHi mpolecu Ta npodeciiiHa eTrka.

HactymHuM KpoKOM Ticiisi NHCHMOBOTO TECTyBaHHs € criBOecina
3 KOMICIi€10, JI0 SIKOi BXOJATH (axiBii IepKOpraHy Ta HE3aleXXHi eKCIEepPTH.
lonoBHE 3aBmaHHA LBOTO €Talmy — TMEpeBipUTH TpodeciiHuil piBeHb
NPETeHAEHTa, HOro HAaBWYKM CIIUIKYBaHHS, TOTOBHICTH J0 KOMaHIHOI
pobotn Ta po3yMiHHS OCOONMBOCTEH nepxaBHOI cimyxoOm [2]. Ha 3aBep-
[IaTFHOMY eTalli TpPOBOTUTHCS OIIHKA pPE3yNbTaTiB NMHCHBMOBOTO iCITUTY
Tta cmiBoecigu. KimroyoBa BigMIiHHICTE MK HaIllOHAALHUMH CHCTEMaMM
[Monpuii Ta YKpalHM mOJSIra€ y TPUBAJIOCTI Ta ETAITHOCTI MEPeXony Bif
CTaTyCy KaHIUIaTa JI0 CTaTyCy JAEP)KaBHOTO CIyKOOBIIs.

Y Tlonpmyi KOHKYPCHUH BimOip € JHUIIE TOYaTKOBUM €TarioM JIIst
MPU3HAYCHHS OCOOM Ha BIMIOBIMHY MOCaAy JACP)KaBHOI Ciryx0u. Ocoly
CIHOYaTKy NMPHU3HAYAIOTh Ha M0Cay Ha TUMYAacOBiH KOHTPaKTHiil OCHOBI (10
3 pokiB). Y meil nepioX MpamiBHUK IPOXOIUTH HMIECTUMICSYHE CTa)KyBaHHS
Ta OTPUMYE NEBHY II0YaTKOBY TNpodeciiHy miarotoBky. Ilinrorosumii
Mepio 3aKiHUYETHCS ICHUTOM, SKUH TpUAMae eK3aMeHaIlilfHa KOMICis.
VY pasi NMO3UTHBHOTO pe3yibTaTy Ta 33 YMOBH, IO KaHIWIAT Ma€ yHiBep-
CUTETCBKUN CTYIIiHb, ABOPIYHUM CTaXX POOOTH Ha JepKaBHIA CIyxoOi,
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BOJIOJII€ IIIOHAHMEHIIIE OJIHI€I0 IHO3EMHOIO MOBOIO, 110 € POOOYMMHI MOBaMHU
B €Bporneiickkomy Coro3i, a00 OJIHIEIO 3 TaKUX 1HO3EMHHX MOB: apaOChHKa,
Olopycbka, KHTalChKa, ICIAHICHKA, SMOHCHKA, HOPBE3bKA, pPOCIHCHKA,
YKpaiHCBbKa, Ta HE CTOITh y pe3epBi 30pOHHHMX CHJI, KaHIHIAT OTPUMYE
KOHTPAKT Ha pOOOTY Y JIep>KaBHOMY CEKTOpi Ha HEBHU3HAYEHHIA TepMmiH [3].

Haromicts y noBoeHHMI Tepiox B YKpaiHi 0 OCTaTOYHOTO IPH3HA-
4eHHd Ha mocangy (ocobmmBo Ha Kateropii «A» Ta «b») mpoBoammacs
peTenpHa cremiadbHa IepeBipka BimoMocTell moao ocodu. Takum YHHOM,
sakmo B Ilompmii KarodoBMM QIimTBTpOM Micis KOHKYpCy € mpodeciiiHa
aTecTallisl Ta JEpXKaBHUH IiCMHT, TO B YKpaiHi TakuM (iIbTPOM BHCTYIIA€
aHTUKOpYMIliiHa Ta Oe3neKoBa MepeBipKa Iie 10 MOMEHTY (akTHYHOTO
BCTYILy Ha I1OCay.

EdexruBHicTs onmcanux mpoueayp KoHKypcy B Ilombmmi migkpiruio-
€THCS IHCTUTYLIHHOIO CTPYKTYPOIO OpTraHiB Biaau. 30KpeMa, KIIF04YOBY POJIb
Bilirpae 1ocaa TeHepaIbHOIO AUPEKTOpa, sika Oyna CTBOpEeHa came JUis
JIMCTaHIIIOBaHHA MPOQecifHOro KOPIyCy BiA HMOMITHYHUX (QyHKLIH. 3rigHO
i3 3akoHoM «IIpo nmepkaBHy ciyxOy», B YCiX OpraHax BHKOHaBYOi BJIaIH
(MmiHicTEpCTBaX, HEHTPAIBHUX OPraHax, BOEBOJCTBAX) OyJIO 3allpoOBa/KEHO
mocangy TeHepanbHOro nupektopa [4]. Lls mocamoBa ocoba mimmopsia-
KOBY€ETBCS 0€3MocepeIHhO MONMITHIHOMY KepiBHUKY (MIHICTPY UM BOEBOZI),
npoTe ii OCHOBHOIO MICi€l0 € 3a0e3MleucHHs Oe3MepepBHOro (PYHKILIO-
HYBaHHSI Ta 30€pEeKEHHS «IHCTUTYLIHHOT Mam'sITi» OpraHy HE3aJekHO BiJ
3MiHM TOMTHYHUX eliT. CaMe Ha TeHEPaJbHOro TUPEKTOpa IOKJIAJACHO
00O0B'SI3KM IIOA0 OpraHizauii MoTOYHOI POOOTH YCTaHOBHM Ta IMPOBEICHHS
Habopy kazpiB. Take CTPyKTypyBaHHS JI03BOJISIE BIIOKpEMUTH IIpodeciitHnit
YPSAAOBHH KOPITYC Bijl HOJNITUYHOTO BIUIMBY.

OnHi€l0 3 KIIOYOBHX OCOOJMBOCTEH TMOJIBCHKOI MOJENI ITyOIiYHOTO
YIPaBIiHHA € BIIKPHUTICTH A0 3aJy4eHHS 1HO3EMHHX KaJpiB, IIO CYTTEBO
BiZpi3Hse i Big yKpaiHCBKOiI CcHcTeMH. BiANOBITHO 10 TIOJBCHKOTO
3aKOHOJABCTBA, MIPABO HA IMPALEBIANITYBAHHS B KOPITyCi IIMBITFHOI CIIyKOU
MaloTh He jmme rpomangsHu [lomemmi, a ¥ TpoMansan E€BpOIEHCHKOTO
Coro3y Ta IHIIMX Jep)KaB, SKMM Ha MIiACTaBI MIKHAPOAHHUX YIroJ HaIaHO
npaBo Ha podoTy Ha Teputopii PecnyoOmiku ITonpma. [Iporte neit qomyck He
€ aOCOJIOTHUM: 1HO3EMIll MOXKYTh MPETCHAYBATH JIMIIC Ha Ti MOCAamH, J¢
BUKOHYBaHa poOoTa He mnependavae OeznocepenHbol abo ormocepeaKoBaHOT
yuacTi y 31ificHeHH] yOJIiYHOT BJIaJM Ta BUKOHAHHI (DYHKIIIH, CIIPIMOBaHUX
Ha OXOpPOHY TOJIOBHHX IHTepeciB JepkaBH. KOHKpETHHMH MNepelik Takux
1ocajl y KOXHil ycTaHOBI BH3Ha4ae ii TeHepaJibHUH AUPEKTOp 3a 00OB'SI3-
KOBHMM IIOTO/DKEHHSIM 13 KEPIBHUKOM LMBUIBHOI ciyx6u. Kpim Toro, kpu-
TUYHOIO YMOBOIO Ul 1HO3EMHOTO KaHIW/IATa € BUIbHE BOJIOJIHHS IOJIb-
CHKOIO MOBOIO, TIATBEPKCHE BiAIOBITHUM OQIIifHIM TOKyMEHTOM [5].
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HatomicTs B YKpaiHi miaxig A0 BOTO MUTAHHS 0a3yeThCs HA MPHHITAIIL
HalliOHAIBHOI BHUKJIFOYHOCTI. 3rifHo i3 3akoHoM Ykpainu «IIpo nepkaBHY
ciry’kOy», IlepKaBHUM CIIy>KOOBIIEM MOXe OYTH BHKJIIOYHO T'POMaJsTHUH
VYxpainu. lle mosicHIOETbCS HEOOXiTHICTIO TapaHTyBaHHS O€3MeKH, Hario-
HAIBHUX IHTEpeciB Ta 3a0e3ledeHHs Oe3MoCepeqHbOro 3B’SA3Ky MiX Iep-
JKaBOIO Ta ii amapaToM. BiAmoBiaHI 3MiHM MOIIHBI 32 YMOBH SIKIO YKpaiHa
CTaHe MOBHONPaBHUM WieHOM €C.

VY xoHTeKCTi peopMyBaHHS BITIU3HAHOI CHCTEMH KPUTUIHO BaKIIHMBOTO
3HaueHHA HaOyBae 3aKOHOMPOEKT Ne 13478-1, TOIOBHOIO HOBAII€IO SIKOTO €
MOBHE CKAaCyBaHHs CIIPOIICHOI MpOLENypH NpU3HAYeHHS Ha mocamu Oe3
KOHKYPCIB Ta 3000B'si3aHHS [TPOBECTH [TOBHOLIIHHI KOHKYPCH Ha BKE 3aiHATI
B Takuil crnoci® BakaHCii mpoTsrom BepecHs — nucromana 2026 poky.
JIOKyMEHT 3anpoBaKye MPiOpUTETHE IPaBO HA NIPU3HAUYEHHS JJIsl BETEPaHiB
BIfHM 32 YMOBH iXHBOI BiJNOBIIHOCTI NpodeciiiHUM BUMOTaM, a TaKOXK
CTBOPIOE CHCTEMY KaHIUIATCBKOTO pE3epBy Ta «Kap €pHHX Ji(TiB»
JUTS CITY>KOOBIIIB i3 BITMIHHAMU OIliHKam# [6].

OTXe, MiICYMOBYIOYH pe3yJbTaTH IIOPIBHUIBHOTO aHaNi3y 0co0im-
BOCTeH KOHKYPCHOTO J000py Ha Aep)kaBHY ciayk0y B YKpaiHi Ta PecmyOumirti
[Tospma, ciifg KOHCTATyBaTH, IO MOJIbChKA MOJIEb MO0y JOBaHA Ha 3acajax
rmOokoi mpodecionizamii Ta IHCTHTYHIHHOTO 3aXUCTy BiA TIONITHIHUX
BIUIMBIB. BpaxoByrouM €BpOIHTErpalliiiHi TNparHeHHs HaIoi JAepKaBH,
noceia [onbiyi € HEeoOXiMHMM IHCTPYMEHTOM peOopMyBaHHS JUisl iMILIe-
MeHTalii B YKpaiHChbKe MpaBoBe moiie. 30KkpeMa, YKpaiHi JOIIBHO TpaHc-
(dopmyBatu mporuec BCTyly Ha ciiyxOy B TpuBaly mnpodeciiHy cepTH-
(ikamito, siKka BKIIOYaTUME OOOB’S3KOBE CTaXKyBaHHs Ta (DiHATBHHUU Jep-
JKQBHUH 1CIIUT BXKE MICIsl TEPBUHHOTO BiAOOPY, IO 3a0C3MCUUTH BHIILY
a/IaNTOBAHICTh HOBUX CiIy>k00BHiB. OKpeMy yBary ciifi NMpHUIUTUTH ITOCH-
JICHHIO poii Tpo¢eciHiHOro MEHEPKMEHTY uepe3 YTBEp/DKEHHS ITOCaIH,
aHAJIOTIYHOI TeHepaIbHOMY aAupekTopy B Iloxbmi, 381 9iTKOTO BiIOKpEeM-
JICHHA aJIMiHICTPAaTUBHUX MPOIECIB Bi/I HOJITHIHHUX PIillICHb.
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MYHIIUIAJIbHI TPABA JIIOJWHU B CUCTEMI IIPAB
TA MEXAHI3MI PEAJIIBAIII ITYBJITYHOI BJIA/IM B YKPAIHI

JIsmok Ouaekciii FOpiiioBuy
OOKMOp 1OPUOUYHUX HAYK, OOYeHM,
3a8i0ysay kageopu oepaicasHozo 0yOiBHUYMBA
Hayionanvuuti ropuouunuii ynisepcumem imeni Apocrasa Myopozo
M. Xapxis, Ykpaina

Cucrema mpaB JIIOAWHE € 0araTOMaHITHOIO Ta Pi3HOACIEKTHO, BKITIO-
yalo4M Kiacuikaliiro mpas 3a ragy3ssMHu IpaBa i MeXax SIKOi 3/1iHCHIOETBCS
X cucreMaTH3alis 3a PI3HUMH KPUTEPisIMU. Y 3B’S3Ky 3 LIUM, B JIOKTPHHI
Teopii mpaBa HaBOAATHCS Pi3HI KiIacUdikalii mpaB JIOIUHU, 30KpeMa, Ha:
1) ¢ynmameHTanbHi Ta AOMOMDKHI; 2) 0OCOOMCTI, MOJITWUYHI, COLiajbHI,
€KOHOMIYHI, KyJbTypHi; 3) JIOIMHM Ta TIpOMajsHMHA; 4) HEraTWBHI Ta
MO3WUTHBHI; 5) 3araibHi Ta cneuianbHi [3, €. 150-152]. Cxnagny kmacudi-
Kallif0o TpaB, B SKy 3aKIaJeHO OO0 €KTHWH MNPHHOWN X CHCTEMaTH3allii
HaBomuTh B.O. Kotrok, BmOkpemitorounm (i3wmdHi (KUTTEBi, BiTalbHI),
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0coOHCTICHI (HEMalHOBI), €KOHOMIUHI, MONITHYHI, KYJIbTypHi, TPOMaIsH-
CbKi, COLiaJbHI, EKOJIOTIYHi, TPYyIOBI Ta CIeNialbHI IOPUIUYHI MpaBa
[1, c. 371-372]. Ha nHam mormisig, Taka kiacudikauis 3minrye pisHi
BUJIY TIPaB.

BoaHouac, TEOpETHKH MpaBa 4acTO HE BHOKPEMIIIOIOTH JETalli30BaHOi
CHCTEMH TIpaB, Aka OW Oa3yBajach Ha MPEIMETHIA MiIBIOMYOCTI KOXKHOI
ramy3i TIpaBa, IO perilaMeHTye Taki mpaBa. Mosa iine mnpumipom
MpO [WBUIBHI, TPYAOBI, €KOJOTi4HI, KPUMIHAJBHI, aaMiHICTPaTUBHI
(ympaBmiHCBKi), MOAATKOBI TOmIO TpaBa. Take pO3MEXyBaHHS IPOBECTU
JIOCUTH CKJIaTHO, TOMY III0 TMEPIIOKEPEIOM MPAaBOBOI perjiaMeHTallil BCixX
mux mpaB (IX OCHOBOIO), € IpaBa KOHCTUTYILiHHI. BuokpemieHHs ix
OKpEMHM €JIEMEHTOM CHCTEMH IpaB OyJie MaTH JIOT1YHHUI IEPETHH 3 IHITUMHU
rajJy3eBHMH IIPaBaMH, L0 HE JIMIIE YCKIJIAJHHUTh MOPSIOK 3MIMCHEHHS TaKol
knacudikanii, a i pe3ynbrar ii He MOXXHa Oyne BBaKaTH IOBHOIO MipOIO
JIOCTOBIPHUM 1 KOPHUCHHM.

Came mi MipKyBaHHS CTaBJIAThH MiJ CyMHIB JONIJBHICTD Ta «IOPHINIHY
YHCTOTY» BHOKPEMJICHHS CHCTEMH «MYHIIMMATGHUX MpaB», MepeBaKHA
OUTBIIICTH SKMX MAIOTh KOHCTHTYLIWHE MIAIPYHTS, a OTXKE, € KOHCTHTYIIN-
Humu. Sk BipHO 3a3Havae II. JIt0o04eHKO, BaXKIHBOIO XapPaKTEPUCTHUKOIO
MYHIIUTATFHUX TIpaB Ta cBoOOX € Toi (akT, mi0 y cBOiif HOpMaTHWBHIN
OCHOBI BOHU MalOTh KOHCTHTYIIIHUIT 3MICT 1 KOHCTHTYILII{HUI1 pIBEHb CBOTO
OpuaMYHOro 3aKkpimieHns [2, ¢. 160]. Possusaroun i mormsiau, C. Cepbo-
riHa poOUTh BUCHOBOK, IO 32 CBOEIO IOPHUIMYHOIO MPUPOIOI0 MYHIIUNANBHI
mpaBa 0COOM HE € CAMOCTIMHHMH IIOJI0 KOHCTUTYIIHHHX TpaB i CBOOO,
a € X CKIaJOBUMH ejeMeHTamu abo Mojaycamu, TOOTO crocobamu ix
iCHyBaHHS B MyHIIL[HITATbHO-TIPABOBHX BimHOCHHAX [4, €. 19-20].

Tomy enuHOIO, Ha Hall TOTIAM, (OPMaIBHOIO YMOBOIO /TSI BUOKpPEM-
JeHHS 1MX TpaB, € jume cdepa ix peamizanii — MyHinunaiapHa cdepa
(cepa miciieBoro camoBpsimyBaHHs). BoHa Oe3nepeyHo BIUIMBAE Ha Xapak-
TEep Ta 3MICT WX MpaB, IO BUMAara€ OKPECIEHHS iX MICII y 3arajbHii
CHCTEMI TIpaB JIFOJMHHU i TPOMaITHUHA.

Ile MOXITMBO 3pOOHTH 3 YpaxyBaHHSIM BHUILEHABEACHOI HaMH Kiacui-
Kalil mpaB JIIOAWHK, IO BHUKOPUCTOBYETHCS B JIOKTPHHI Teopii mpaBa
Ta 3alpOIIOHOBaHA HAYKOBISIMU IOPUIMYHOTO yHiBepcuTery. Tak, MyHilu-
NajbHi 1paBa He € (pyHAaMEHTaJbHUMH, a HaJeXaTh 70 JTOMOMDKHUX IPaB.
Came 1i mpaBa 3a0e3MeUyrOTh pealizalliid Ta 3aXHCT OCHOBHHX IIpPaB,
CTBOPIOIOYM JIOJATKOBI COIiajbHI TapaHTii. Binblie TOro, BOHH Bimpi3-
HSIOTBCSl CBOEIO TEPUTOPIAIBHICTIO (JIOKaWilHICTIO), TOOTO, I Taki Ipasa,
AKI MaloTh cHeuudiky peanizamii B Mexax PpIi3HHX aAMIHICTpPaTHBHO-
TEPUTOPIUIPHUX  OAWHMI, YH IHIIMX TEPUTOPIAIbHUX  YTBOPEHb,
SIKI BAKOPHCTOBYIOTBCS 3 METOIO 3[iHICHEHHS YIPaBIiHHS KPaiHOIO.
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Sxmo Opaty HacTynHy Kiacudikaiiio npaB Ha NONITHYHI, €EKOHOMIYHI,
colianbHi, KyJIbTYpHi, TOIIO, TO MYHILMIAIbHI NpaBa (aKTHYHO PO3IO-
pOIIEHI MK KOXHHM BHJIOM BKa3aHMX mpaB. ToOTo BoHM OyBaroTh
1 TPOMAansIHCEKHMH, 1 TIONITHIHUMH, 1 EKOHOMIYHHUMH, 1 KYJIbTypHHMHU.
30KkpemMa, 10 TPOMaIsIHCHKMX IIpaB CIiJ BIAHECTH «IpaBO Ha ydacTh
Yy MICIIEBOMY CaMOBPSIyBaHHI», «IpaBO Ha 3BEPHEHHS JO MICLEBHX
OpraHiBy», «IpaBO Ha iH(OPMAIIIO MPO MiSNIBHICTH MYHIIUITATBHOI BIAII,
«mmpaBo Ha cBOOOIy TMepecyBaHHS Ta BUIBHHI BHOIp MICISI IPOKHBAaHHS.
Oppa3y ciif 3a3HaYMTH, OO0 HU3KA TPOMANSHCHKUX TpaB 0arato B 4OMY
KOPECIOHAYIOTh MOJITHYHUM IpaBaM. KIIFOUOBHM BIAMIHHHUM YHHHHKOM
€ Te, IO TPOMAJTHCHKI TpaBa HaJEXaTh yCIM JIIOJASM BiJl HapOJDKEHHS,
He3aJIe)KHO BiJl TPOMaSHCTBA, a MOJIITHYHI ITpaBa HaiyacTille MaloTh JIUIIE
IpOMaJITHI KOHKPETHOI IepKaBH.

Jlo MoNiTHYHMX NpaB Ha MiICLEBOMY piBHI CiJ BiJHECTH, 30Kpema,
«mpaBo obupatr i OyTH OOpaHWUMH OO MICHEBHX paj Ta Ha IOcamy
CLTBCBKOT0, CEHIIHOTO, MiCHKOTO TOJIOBH», «IPaBO HA Y4acTh y MiCLEBUX
pedepeHIyMax», «IIpaBo Ha y4acTh y 3arajJbHUX 300pax KHTETiB», «IPaBO
Ha MUpHI 3i0paHHS Ta MITHHTH», «IpaBo (OPMyBaTH OpraHH CaMo-
opraHizamii HaceleHHS», «IIPaBO Ha CIyXOy B OpraHax MiCIEBOTO CaMoO-
BpSIyBaHHA», «IPaBO HA MICIEBY IHIIIaTHBY», «IIPaBO Ha TPOMAICHKi
CIIyXaHHS», «IpaBO OyTH MPUCYTHIMHM Ha 3acCilaHHSAX OpraHiB MICIICBOIO
caMmoBpsiAyBaHHS» Tomo. Ojpa3dy 3a3HauyMMO, [I0O HAMH IIO3HAYEHO
HAa HEBHUYEPIHOCTI MEPEeNiKy TaKMX MpaB, 3 OMIAAY Ha MOXJIMBICTH IX
PO3LIMPEHHs K Ha 3aKOHOJABYOMY PiBHI, Tak 1 Hi piBHI aKTiB OpraHiB
MiclIeBOro camoBpsiayBaHHs. Lle poOWTH cHucTeMy MyHIIUIANbHUX MpaB
0araToMaHITHOIO Ta TMHAMIYHOIO.

J1o €eKOHOMIYHUX MYHIIMIIAIIBHUX TIpaB CIIijl BITHECTH, 30KpeMa, «IIpaBo
Ha KOPHUCTYBaHHS 00'€KTaMM KOMYHAJIBHOI BJIACHOCTI», «IIpaBO Ha y4acTh
y IDTaHYBaHHI Ta PO3IMOJIUTI KOIITIB MiCIIEBOTO OFOIKETY», Tomo. Jlo uncia
CoLiaTbHAX MYHIIMTIATBHIX IPaB HAJEKaTh «IIPABO HA COIIaIbHUH 3aXHCT
3 OOKy OpraHiB MiCIIEBOTO CaMOBPSAYBaHHA ([IOTIOMOTa, IO HATAETHCS
32 PpaxyHOK MICIIEBOIO OIO/IKETY)», «IpaBO Ha OXOPOHY 370pOB'A,
mo 3a0e3neyuyeTbesi KOMYHaIbHHUMHU 3aKjiaJiaMu», «IIpaBo Ha Oe3redHe
JUIL JKUTTSL 1 370pOB'SL JIOBKULIA», «IpaBO Ha JKUTIO». KynbTypHUMH
npaBaMH Ha MICIIEBOMY pIiBHI BHCTYIAIOTh IPAaBO Ha OCBITY B KOMY-
HaAJIbHUX 3aKJIafax», «IIPaBo Ha y4acTb Y KyJbTYPHOMY JKUTTI (KOMYHaJIbHI
KJIyOU JO3BLILISL, TOIIO)», «IIPaBO HA BUKOPUCTAHHS MICLIEBUX KYJIbTYPHHX
3100y TKiBY TOIIO.

BonHowac, xoueMo 3BepHYTH yBary, 110 BiJIHECEHHS BiJIIOBiIHHX IIpaB
JI0 TIEBHOTO BHJY 4YacTO € IUCKYCIHHUM 1 HeoJHO3HayHMM. [Ipumipom,
B.B. KpaBuenko ta M.B. IliTnmk mpaBo Ha OCBITYy, sike 3a0e3lmedyeThes
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JIOCTYIHICTIO 1 0€30IIaTHICTIO OCBITH Y KOMYyHIBHUX HaBYaJIbHUX 3aKiia-
Jlax BITHOCHUTH HE JI0 YHCIIA KYJIBTYPHUX, a 10 YHCJIa COIiabHUX IIPaB.

Kpim TOr0, He MOXKHA OJTHO3HAYHO BiTHECTH MYHIIUTIATBHI IpaBa TiTbKU
JI0 TIpaB JIIOJWHU YM JI0 TIpaB rpoMajsHuHa. Ha cydacHoMy erari po3BHTKY
dopM nmemokparii ydacTi, MepeliKk MYyHINWMAIFHUX IIpaB TpOMaJsSHIHA
3Ha4YHO po3mmpuBcs. [Ipu 1IbOMY BiH PO3IIMPHBCS SK pa3 3a PaXyHOK IpaB
JMIOAWHHW, peawi3amis sSkux Oyma oOMeXeHa NPUHANCKHICTIO 0coou
0 TpoMansgHCTBAa YKpaiHU. 30KpeMa, ITOCUTh aOCTpakTHE MOHATTS ‘“KH-
Tenp’ Ta TpaBa, AKI 3a HAM 3aKPIiIUTIOBAIHCSA 3aKOHOJABCTBOM, OyIo
OOMEXEHO CTaTycOM TIPOMAISHCTBA. TakuM IiAXOJOM 3aKOHOIaBeIlh
«MIAKOPEryBaBy MpaBa KUTEeJIs SIK JIIOJJMHU Ta 3BiB 1X 10 MpaB rpOMajsiHUHA.
BonmHowac, 3ammmmiuchk 1 Taki mpaBa, sKi HE MICTATh OOMEXEHb II0
IPOMaJITHCTBY 1 MPUTaMaHH1 OLTBII MIMPOKOMY KOJIy 0Ci0, 10 Aa€ MiICTaBu
BIZIHECTH IX JI0 NIPaB JIFOJWHH.

[Ipu mpoMy IiKaBO, IO HWU3KA MYHIIUIATBHUX IpPaB HE € IHIWUBIY-
ATPHAMH, @ BHUKJIIOYHO KOJCKTHBHHMH. Tak, JIS MPOBEIEHHS 3arallbHUX
300piB, 3aKOHOJABCTBO YACTO BH3HAa4Yae€ KBOPYM, TOOTO MiHIMaIbHO
HEOOXigHY KINBKICTh 0cCi0, SKi MalOTh B3ATH B HUX Y9acTh JUIA TOTO, 100
BOHH BBaXXAJIMCh TAaKMUMH, IO BiAOymHCS. AHAJOTiYHOIO € BUMOTa s
3MIACHEHHS MICIIeBOi iHIIIaTHBH, TPOMAACHKHX CIyXaHb, MICIIEBOTO
pedepenaymy. BoaHovac, Aeski mpaBa BUCTYIAIOTh CYTO 1HIUBIAyaIbHUMH,
30KpeMa, MpaBo Ha ciyx0y B opraHax MICLEBOrO CaMOBPSIyBaHHs, PaBO
oTpuMyBaTH iH(pOpMalii0 Npo cebe BiJ OpraHiB MiICIEBOr0 CaMOBPSIY-
BaHHA. € HHM3Ka KOMIUIEKCHHX IIpaB, SKi MOXYTb 3/iHCHIOBATHChH SIK
IH/IMBIIyaIbHO, TAK 1 B IPYIIi (KOJIEKTHBI), HAITPUKJIA]], 3BEPHEHHSI.

[MpoBenenuit anamiz MyHIIMNAJAbHUX TpaB B CUCTEMI IIpaB JIIOJMHU
JIO3BOJISIE BUCHYBATH, IO HA CHOTOAHI HE MOJYKHA JIOCTOBIPHO BHPIIIUTH
MUTAHHS TTOKOJIHHS MYHIIMNAIBGHUX mpaB. CaMe pO3yMiHHS MYyHILUITaIb-
HUX TpaB SK CHCTEMH IIPaB, sika BKIIOYae B ceOe IpaBa pi3HUX MOKOJIiHb,
HE J03BOJISI€ BITHECTH X 10 KOHKPETHOT'O ITOKOJIIHHS IPaB.

BaxxnmBe 3HadeHHS Mae poJib MyHIIUIIATBHAX TIPAB y MEXaHI3Mi peati-
3amii myosivHol Bragu. TyT MOXKHa BHOKPEMHUTH ACKUIbKA OCOOIMBOCTEH
Takoro BIUIMBY. [lo-mepiie, cucreMa HUX MpaB MEPEBAXKHO peallizyeThCs
Ha JIOKJIbHOMY TEPUTOPIiaJIbHOMY PIBHI 1 JOCUTh YaCTO MICTUTBCSI B HOpMax
JIOKaJIBHUX MPAaBOBUX AaKTiB (IPUHHSATHX BIANOBIIHUMH OpraHaMH Miclie-
BOIO CaMOBPSIYyBaHHs) — CTaTyTax TEPUTOPiaJbHUX IPOMaj, periaMeHTax
MICIEBUX pajl, OKPEMHUX TMOJOXKEHHSAX, NpaBWjIax YW IHCTPYKLIsX,
3aTBEp/KCHUX PIIICHHAMH pajl uM iX BUKOHABYMX opraHiB. Lle cBimunuTh mpo
Te, O IX peamizailis 1 3aKpiIUTIOETHCS 1 JIETalmi3yeThCsl Ha Mi3aKOHHOMY
npaBoBoMy piBHi. [lo-mpyre, nepeBakHa OiNBIIICTE MYHIIMIIAJIBHUX IpaB
€ TpaBaMH KOJEKTHBHUMH, TOOTO HaJeKaTh 1 3MIMCHIOIOTHCS TEPBUHHUM
Ccy0’€KTOM MICIIEBOTO CaMOBPSAYBaHHSI — TEPUTOPIAIBHOIO TPOMAIOI0.
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ITpn mpomy iHimIaTOpOM akTWBi3awii pearizamii BiAIIOBIIHOTO MYyHIIH-
NaJbHOTO TIpaBa YacTo BHCTYHNAae 1 camMa TepUTOpiajbHA TIpoMana
1 BIAMOBIAHI iHIII Cy0’€KTH MICIIEBOTO caMOBpsayBaHHA. [lo-Tperte, ciin
KOHCTaTyBaTH, IIO IIepeBakHa OUIBIIICTh MYHIIUIAIHHUX IIPaB peai-
3yIOThCSA 32 PIIICHHSIM caMe OpraHiB MICLHEBOTO CaMOBPSIYBaHHA, IO
CBIUUTH TIPO PIBE€Hh AKTHBHOCTI TEPUTOPiabHOI TpoMaam i ii 3arlikaB-
JICHOCTI y BHPIMICHHI NHUTAaHb MICIEBOTO 3HAYeHHA. ToMy 3alydeHHS
JKUTETB J0 peamizamii X MyHIIUIATbHUX MpaB YacTO BHKOPHCTOBYETHCA
OpraHaMy JUI1 BUKOHAHHS INIEBHOTO 3aKOHOJABYOrO iMIIEpaTuBy, abo Iuis
JTOJATKOBOT'O MIAKPIMJICHHS BJIACHOI MO3MIi 3 MEBHOrO MHTaHHs. Takwuii
IUIMB Ha MEXaHi3M peaiizalii MyHIIUNaIbHUX TNpaB 3 OOKy OpraHiB
MICIIEBOTO CaMOBPSIyBaHHs 4acTO MOXE HOCHUTH EIIEMEHTH BiJCYTHOCTI
TPaHCIIapPEHTHOCTI Ta MPaBOBOT BU3HAYEHOCTI.

TakuM unHOM, MYHIIMITANIBHI ITpaBa IX cHcTeMa Ta crenudika peamizamii
BUCTYNAIOTh BAXJIMBHM €JEMEHTOM MEXaHi3My 3IifiCHEHHS MicLeBOro
CaMOBDSIYBaHHs, IEPIIOOCHOBOK B3a€MOJii JKUTENIB 3 OpraHaMu
MICLIEBOTO CaMOBPSIYBaHHS Ta JIEp)KaBHOI BIAIM Ha MICISX, BaXKIHBHM
IHANKATOPOM e(eKTUBHOCTI 31iHCHEHHS MYHIIUITaIbHOI BIAAH B IITOMY.
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BHYTPILIHI PET'YJISITOPU TIPO®ECIMHOI MOBEITHKHA
IOPUCTA: CYUACHI TEOPETUKO-IICUXOJIOI'TYHI ACITIEKTH
TA IPAKTUYHI BUMIPU

Meaenko O. B.
doyenm xageopu nyoniunoeo npasa,
Yepriseyvkuii Hayionansru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

TpancdopmaniiiHi mporecH B CydYacHid NMPaBOBid CHCTEMi BUCYBAIOTh
NPUHIMIIOBO HOBI BHMOTH 110 TpodecioHami3My, NpaBOCBIIOMOCTI Ta
0CcOOMCTICHUX sSIKOCTEH NpaBHUKA. E(exTHBHICTH (DyHKIIOHYBaHHS 1HCTH-
TYTIB PaBOCYAL, alBOKATYPH Ta IPAaBOOXOPOHHUX OpTraHiB 0e3MocepeHb0
3aJICKUTH BiJl BHYTPIINIHIX CHOHYKAIFHUX CHJI Ta IICHXOJIOTIYHOI CTIHKOCTI
cy0’€KTiB FOPUINYHOI TiSUTEHOCTI.

Cremudika OpUANYHOI MISTIBHOCTI BHUCYBae 10 (haxiBOA KOMILIEKC
MUHAMIYHUX BHMOT, Cepel KX KIIOYOBE Miclle IOCigae BOJOMIHHSA
PO3BHHEHUMH TIPO(deciiiHO 3HAYYMHUMHU SKOCTSIMH OCOOMCTOCTI IpaBHHKA,
SIKi JTO3BOJISIIOTH THYYKO aJanTyBaTHCS 1O YMOB BHCOKOTO IHTEJEKTY-
aNBPHOTO Ta €MOIIHOrO HaBaHTaxeHHs. Jo HUX HanexaTh mnpodeciiiHo-
MICHXOJIOTIYHA OPIEHTOBAHICTh, BUCOKA TCHUXOJIOTIYHA CTIMKICTh Ta PO3BH-
HEHI BOJIBOBI SIKOCTi, 30KpeMa BMIiHHS BOJIOJITH COOOI0 B CKJIaTHHX
CHUTYallisIX, CMUIUBICTB, MY>KHICTB 1 PO3yMHa CXHJIBHICTB JI0 PU3HKY B MEKax
npaBoBoro noms. OKpiM IbOro, Cy4acHi JOCIHIZHUKH aKLUEHTYIOTh Ha
Ba)XJIMBOCTI KOMYHIKaTHBHOI KOMIETEHTHOCTi: BMiHHI IIBHIKO BCTaHOB-
JIOBaTH KOHTAKT, 3aCTOCOBYBAaTH LM(POBI Ta MEIiaTUBHI TEXHOJIOTIi,
MiATPUMYBaTH JOBIPJAMBI B3a€MHMHH 3 PI3HAMH KaTeropisiMH JIOJEH,
3JaTHOCTI €KOJIOTIYHO BIUIMBATH Ha. HeBix'eMHOIO CKITaI0BOIO € IMi3HaBaIbHI
SIKOCTI: TIpodeciiiHa CITOCTEePEKIINBICTD, aHAIITHYHA YBaXHICTh, pO3BUHECHA
nam'sTh, TBOpYa YysiBa, PO3BHMHEHA IPaBOBa IHTYIMis, IIBHIKICTH peakIil
Ta CXWIBHICTh JI0O HANpyXeHOi po3yMoBOi poGoTu. MDopmyBaHHS LUX
XapaKTEePUCTUK € TPUBAJIMM MPOLIECOM, € MOTHBAIliA BUCTYNa€e 0a30BUM
KOMIIOHCHTOM, IO MICTUTh y 00l moBary 10 poOOTH IpaBHUKA, JTHOOOB
10 ictuHHU, npodeciiiHnii 000B’SI30K, MaTPIOTH3M, NMPArHEHHS O CIIpaBel-
JIUBOCTI, COI[aJbHO-I[IHHICHI Opi€HTAIlii Ta BHUCOKHW pIBCHb I[PaBO-
cBimomocri. Jlumie ajexkBaTHa MpaBoBa MOTHBALS 3a0e3Medye CTiHKy wiie-
CHPSIMOBaHICTh JiSUIBHOCTI, ToAl sIK yci ¢opmu mpodeciiinoi nedopmarii
OB ’s13aHI HacamIepenx 3 ii Jerpajami€ero, ASCTPYKIIEI IIHHICHUX Opi€H-
THPiB 200 EMOIITHIM BUTOPAHHSIM.
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Y CTPYKTYpi FOPUAMYHOI HisUTBHOCTI MOTUB BUCTYHA€E K Oe3moceperHs
CHOHYKaJIbHa CHJIa, IO Cy0’€KTUBHO IEPEXHUBAETHCS NpaliBHUKOM. KBai-
(hikoBaHUI IOPUCT, PO3YMIiIOYM COILIaJbHY 3HAUYYIIICTh CBOEI mpodecii
Ta B3a€MO3B 530K MPABOBUX SBUIL, (JOPMYE B MPOIIECi HABYAHHS i IPAKTHKH
CKJIaJHUI KOMIUIEKC TOTped, iHTepeciB, inearniB i mepekoHaHb. OcoOIuBY
pOIB TYT BIHIrparoTh MparHEHHS IO CIPAaBEIUIMBOCTI, JOOOB IO iCTHHH,
BiTIyTTA O0OB’SI3KY, MAaTPiOTH3M Ta IiHHICHI opieHTarii. L1 chepa € muna-
MIYHOIO 1 MiJ BIUIMBOM 30BHIIIHIX (pakTOpiB (OJXHOMAHITHOCTI 0OOB'SI3KiB,
XPOHIYHOTO CTpPECy UM COLIOKYJIBTYPHOTO THCKy) MOXe abo BIOCKO-
HAJTIOBATHUCS, 00 TpodeciiiHO BUTOPATH.

MOTHB y IOpHIMYHIN AISUTBHOCTI PO3IIISIAETHCS K CTiKa 0COOHMCTICHA
BJIACTHBICTH Cy0'eKkTa, sKa BMilllye B ce0e aKTyaslbHI MOTpeOM Ta HaMipu
BYMHUTH [if0, BKJIIOYAIOYM BHYTPIIIHIO CIIOHYKY 10 Hei. CTpyKTypHUMH
KOMITOHEHTaMH MOTHBY BHCTYNArOTh NOTpeOu, wuum (oOpa3 mpeamera,
3MATHOTO 3aJ0BOJIEHUTH TOTPe0y) Ta «BHYTPIMIHIA (LIBTP» OCOOHCTOCTI
(MOpanpHMI KOHTPOJIh, OIIHKA CHUTYAaIlil, MOKJIMBOCTEH, IHTEPECiB, HAXIIIIB
Ta piBHS JIOMAarassb).

JocmimKkeHHsIM TUTaHHS MOTHBIB Ta MOTHUBAIIii MPaBHUKIB y KOHTEKCTI
BUKIIKIB CHOTOJICHHS AaKTHBHO 3aliMAalOThCS TPEICTaBHUKU CY4acHO{
opuangHOI rcuxoorii Ta ¢inocodii mpasa (O. banmypka, O. 3eMisHCHKA,
M. Jokasa, C. Ocamma, A. Kiguba, O. Txauenko, M. IlleBueHko,
JI. llynera) [1, 2, 3, 4, 5, 6]. Ilcuxonoris npodecioHadiaMy B Cy4acHHX
HAYKOBHX pealisix mnependadyac He JIUIIE HASBHICTh TEOPETHYHHUX 3HaHb,
a ¥ rmOoKe LiHHICHE CTaBJICHHS J0 Tpalli, a TAKOK BUCOKY MOTHBAaLiiHY
TOTOBHICTh 3IHCHIOBATU [ISUTBHICTh y MIHIUBOMY COIIOKYJbTYPHOMY
CEepeNIOBHIIII Ta 32 EKCTPEMAJIbHUX, YACTO CTPECOBUX YMOB.

MoTHBH Ta MOTHBaNLis € CKIAJHAMH IICHXOJOTIYHUMH (hEHOMEHaMH,
SKI CYTTEBO BIUIMBAIOTh HA TPYAOBY IISUIBHICTH JIIOAWHH, IO 3YMOBIIOE
HEOOXiTHICTh BHM3HAUCHHS IXHBOTO MiCIL B CTPYKTYpi FOPHIMYHOI IpaK-
TUKA. 3a CY4YacHUMH KIacHQIiKaIliiMH, MOTHBH IOPHAMNYHOI MisITBHOCTI
IUIATBCS HA TPU B3A€MOIIOB'S3aHI TPYNMU: MOTHBU TPYAOBOi MisIIBHOCTI,
MOTHUBH BUOOpY npodecii Ta MOTHBH BUOOpY Micus pobotu. Ls cucrema nie
KOMIUIEKCHO, OCKIJIBKH 3arajibHi CIIOHYKH JI0 TIpaili BeayTh A0 (HOopMyBaHHS
MOTHUBIB BHOOpY mpodecii, a ocTaHHI 3yMOBIIOIOTh BHOIp KOHKPETHOTO
poGodoro Mmici. 3BaKalO4W Ha Te, L0 IOPUIMYHA Tpans BiApi3HAETHCS
BUKOHAHHSIM BEJIHKOI KIJIBKOCTI PI3HOMAHITHUX Ta HECTaHAAPTHUX 3aBJaHb,
B)XJIMBUM KpHTepieM ii BHOOpY € BiANOBiAHICTH 3ai0HOCTEH OocoOucToCTI
BuMoram mpodecii. Jlo HaOULIBII XapakTepHUX MOTHBIB  BHOOpPY
IOpUIMYHOro (axy HajeXaTb YCBIIOMIICHHS HEOOXIZIHOCTI 3aXHCTy HpaB
i cBoOox ocobucTocTi Ta 30EpEeKEHHS BIACHOCTI, TOCTpPE MOYYTTS
CIPaBeNTMBOCTI, TIAMOOKHWIA iHTEpeC IO MpPaBHUX IIPOLECIB, IOPUIMIHOI
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NPaKTHKH, TPECTIDK mpodecii, HacliayBaHHSI CIMEHHOI TpaauWIii, a TaKoX
MarepiainbHi MipKyBaHHSI.

[MpuiiHATTS pilmIeHHs 1100 BHOOPY KOHKPETHOrO MicCHs poOOTH
BHU3HAYAETHCS B3a€MOJIIEI0 30BHIMIHIX 1 BHYTPIMIHIX ()aKTOPIB, SKi OIMiHIO-
FOTHCS JIFOJWHOKO KPi3b «BHYTPIMTHIA (QiNBTP» ii MCHXOIOTIYHOT TOTOBHOCTI,
iHTepeciB Ta cxmiabHOCTEeH. OmiHKa 30BHIIIHBOT CUTYalii BKIIOYAa€ BETUIUHY
3apo0iTHOI TUIATH, MTBIH, HASABHICTH XOPCTKOTO abo BiIbHOTO rpadika,
HAJIAHICTh 1 TMPECTIX yCTAaHOBH, Mipy BiANOBITaTBHOCTI, IICHXOIOTIYHUN
KIIiMaT y KOJIEKTHBI Ta CHCTEMYy 3a0XO4eHb 1 mokapanb. Lli ememeHTH
PO3TaIIOBYIOTECSI HE B CYBOpiH iepapXidHiii moOyIoBi, a BIINOBIAHO IO
OpieHTaliHUX OYiKyBaHb KOHKPETHOI JIIOJMHH, Jie MaTepiajbHa CKIIaJ0Ba,
KOM(OPT, IPECTHK 1 camopeati3allis MOXKyTb 3MIHIOBATH CBii IPiOPHUTET.

BennunHa 3apo0iTHOI TUIaTH  BUCTYNAE IPOBIIHUM  €JIEMEHTOM
MarepialbHOi MOTHUBALIl, ITiJ| SIKOI0 PO3yMIIOTh NParHeHHs 10 JOCTAaTKy Ta
MIEBHOTO CTaHIAPTY YKUTTS, IO 3yMOBIIIOE 30UIBLICHHS TPYIOBOTO BHECKY Ta
pe3ynpTaTUBHOCTI mpami. EQEeKTHBHICTh IOPUINYHOI TiSUTBHOCTI 3HAYHOIO
MIpOI0 BH3HAYA€THCS JIFOYOK0 CHCTEMOIO OIUIATH Mpalli, SKa € OCHOBHHM
JoKepenoM (iHAHCOBUX MOXOIB (haxiBI 1 CIOHYKae HOTO IIiIBUIIYBaTH
AKICTB IOCIYT, O€3M0CePEIHBO BIUIMBAIOYHM Ha PO3BHTOK IIPABOBOI AEPXKABH.
BopHouac amamiz puHKY Tpari CBiT4WTh MpO Te, MO POOOTOMABIN B
opuan4Hid cdepi BKasyroTh 3apiuiaT Heoxoue (iuuie y Omusbko 10%
BaKaHCIii), TOAI K JOXOJ1 KEPIBHUKIB UM IOPUCTIB Y BEUKHX MDKHAPOJHUX
KOMIIaHIsIX Ta KOHCAITUHIOBUX (ipMax OIPHIIIOIHIOIOTHCS BKpail piJKo.
Takox crioctepiraeTbes diTka qudepeHIialis MiX 3arajJbHUM 1 JOKAIbHUMHU
OKJIaJIaMM, a caM IIpolleC OIUIaTH Tpani B IOpUAWYHiN cdepi yacto
PETrJIaMEeHTYETHCS 3aKOHO/IaBCTBOM.

IMopsim i3 3apoOITHOK IIATOI0 BaXXITMBUM MOTHUBAIIHHAM UYHHHUKOM
BUCTYMAIOTh COIaJbHI BUIDIATH Ta MUIBIH, SAKi BKIIOYAIOTh MEAWYHE
CTpaxyBaHHS, OIIATy O37I0POBUYMX 3aXO0/1iB, KOMIICHCAI[IIO 32 BUKOPHCTaHHS
TPAHCIIOPTY, IOMOMOTY IJIsl TPOJOBXEHHS OCBITH, OIUIATy TPEHIHTIB
Ta CeMiHapiB, MOBHHUX KypCiB Ta pPO3BHHEHY CHCTEMY KOPIIOPAaTHBHOI
KynbTypu. Ilibru BHKOHYIOTH BaXXJIMBY MCHXOJIOTIUHY (YHKIIIO: BOHHU
JIEMOHCTPYIOTh MpAaI[iBHUKOBI HOro WIHHICTH AJsI opraHizamii ta 3abes-
Me4yroTh KOM(OPTHI YMOBH s Horo mpodeciiHoro 3pocranus. Haromicts
Taki (akTopu, SIK reorpadiuHa ONM3BKICTH 10 JOMY Y ecTeThka odicy,
JUIsl IOPUCTIB € pajlle AOMOMDKHUMH €IeMEHTaMH, OCKUIbKH podoue Micue
B Cyai, HOTapiaTi, aJBOKaTypi 4YM MPaBOOXOPOHHHX OpraHax 3a3BUYal
€ CTaHJAPTHUM 1 YiTKO PErjJaMeHTOBAHHM.

3BOpoTHUM OOKOM MOTHBAIIHHOTO MPOLECY € Mipa BiANOBIJAIBLHOCTI Ta
crcTeMa HEraTMBHOI MOTHBalil, 3aCHOBaHa Ha NPHUHIMII MPOTHCTABICHHS
320XOUEHHS Ta TIOKapaHHS. 3aJeXHO Bill CTUMYIIB, 3acO0M MOTHBAIIii
MOUISIOTH HA TTO3UTHUBHI, SIKi € OUTBII PO3IOBCIOIKEHIMH Ta €(PEKTHBHUMHU
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JIJIs SIKICHOIO BUKOHAHHS OOOB'SI3KIB, Ta HEraTWBHI. Y OLIBIIOCTI BHIAIKIB
IOPUCTH TIPalioloTh e(EeKTHBHO 3aBJSKM BHYTPINIHIH CcaMOMOTHBAI]
Ta BiJIOBIJAIILHOMY CTaBJICHHIO JIO CIIPaBH, MPOTE iHOMI 0€3 CTATHEHb
00ifiTics HeMOXIHBO. OCOOMMBICTE HETATUBHOI MOTHBAIIII ITOJIATAE B TOMY,
110 BOHA CIPSIMOBAHA HE Ha IMi/IBUIIEHHS SKOCTI pOOOTH, a HA HEOMYIICHHS
HEHAIEKHOI MMOBEIHKA Ta CTHMYJIOBAHHS BHKOHABYOI JUCHHUILTIHH.
Ha mpaktumi HeraTMBHa MOTHBAIliSl HPOSIBISIETHCS Yy 3aXOAax Bif YCHOI
KPUTHKH Ta I030aBIICHHS NpeMii 10 AMCHUIUTIHAPHUX CTSITHEHb, HOPSIOK
3aCTOCYBaHHS SIKUX YiTKO PErJIaMEHTYEThCS 3aKOHOM. Hampukiaz, Bifrmo-
BimHO 10 3akoHy Ykpainu «IIpo amBokaTypy Ta aBOKAaTCHKY MisSUIBHICTBY,
3a MOPYUICHHS MPUCATH, CTHKH Y MPoQeciiHuX 000B’S3KIB 10 aaBoKara
MOXKe OYTH 3aCTOCOBAHO IIONEPE/HKCHHS, 3YIHMHCHHS MpaBa Ha 3aHATTS
TUSUTBHICTIO BiJl OJTHOTO MICSIIS IO OJTHOTO POKY abo mo30aBlicHHs MpaBa Ha
3aHATTS aBOKATCHKOKO JISUTHHICTIO 3 HACTYITHUM BHKIIOYCHHSM 3 €IUHOTO
peecTpy anBokaTiB Ykpainu [7].

Oxkpim 30BHIMIHIX (hakTOpiB, pH BUOOPI Micls poOOTH IIPaBHUK OLIHIOE
BJIACHI MOJJIMBOCTI (CTaH 3I0POB'S, HASBHICTh NU(QPOBUX Ta MPAKTHIHIX
HABUYOK, PiBEHBb OCBITH, CAMOOIIHKY, CXWIBHICTE 10 poboTH 6e3 cTpeciB un
TOTOBHICTH /10 MOHOTOHHOI a00 HaBIAaKM — BHCOKOIHTEHCHBHOI TMpaIli),
a TaKOXX aHaJli3ye iHTEpecH IIOA0 Kap'epHOTO MPOCyBaHHS, mpodeciiiHoro
3pOCTaHH Ta BUSBY OCOOHCTOI iHIIIaTUBH i TBOp4OCTi. OCKUIbKU (pakTHIHO
BCI BHIU IOPUIUYHOI MisTIBHOCTI JETAJIbHO PETyJIIOIOTHCS HOPMAaMHU IpaBa,
(haxiBelb yKe Ha erami IUIaHYBaHHS CBO€EI MISJIBHOCTI 3ICTaBIIsA€ MarOyTHI
Iii 3 BUMOTaMH YMHHOTO 3aKOHOJABCTBA. [HTEpeC CTAaHOBUTH TAKOX JIOCBIJ
Cy4YacHHMX IOPUAMYHUX KOMIAHi, KEpiBHUKM SIKMX BiJJaOTh IPIOPUTET
CaMOMOTHBAIIIl TpAaIiBHAKA, BBAXAIOYM, M0 C(PEKTUBHINIMM € TOCTiifHEe
3arapTyBaHHS Ta PO3BUTOK BHYTPINTHHOI MOTHBAIll MpaBHHUKA, aHIXK CYTO
30BHINIHE CTUMYTOBaHHSI. CaMOMOTHBAIliSI BH3HAYAETHCSA SK CBioMa
ISUTBHICTE ~ OCOOWCTOCTI, CHpsSMOBaHA Ha MIATPHMAaHHS  BJIACHOTO
TICUXOCHEPTETHYHOTO TOHYCY, PE3UCTEHTHOCTI IO CTpecy Ta mpodeciiHoro
iHTepecy. BaximBHMH € TIepiOAWYHI OIHIOBaHHS €(EeKTHBHOCTI, SKi
JIEMOHCTPYIOTh BIAMOBIIHICTP OCOOMCTICHHUX SIKOCTCH 3aiiMaHiil mocai.
HanpsiMmok MoTHBaIIii € MO3UTUBHUAM TOJ1, KOJIM IIUJTi MpaI[iBHUKA 30iraf0ThCs
3 HinsiMK QipMH, a 3arpo3u Ta HaMIpHUH MPUMYC B atMocdepi IpUaAnIHOT
KOMIaHii BH3HAIOTbCS KOHTPHNPOAYKTHBHHUMHU. Biaxim Big KOpCTKOro
rpadika, BIPOBa/PKCHHs CJIEMEHTIB THYYKOTO POOOYOro MPOCTOPY pa3oM
i3 IHAMBIAYaJIbHAM IMiJXOJOM JIO BHHArOpOJM IO3UTHBHO BIUIMBAaE Ha
3arajpHy €()eKTHBHICTB.

OCHOBHOIO MOTHBOYTBOPIOIOUOIO CIJIOK JIOJWHU € T MarepiaibHi
Ta JyXOBHI TOTpeOH, a TaKOX IHTEPECH, MEPEKOHAHHS, 3BHYKH, E€MOIIIi,
MICUXIYHI CTaHU Ta CBiTOrsA. FOpuamdHa HisUTBHICT 3a3BHYAM € IOIIMO-
THBOBAaHOI0 — BOHA BH3HAYAETHCS KiTBKOMa MOTHBAMH, sIKi mepeOyBarOTh
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y TeBHIN iepapxii, A€ OJHI BUKOHYIOTh 3MICTOYTBOPIOIOUY (YHKIIiIO
(BHYTpIIIHI MOTHMBH), a iHIII € MOTHBAaMH-CTUMYJIaMH (30BHIIIHI MOTHBH).
PesynbraTH, SKMX JIOJMHA JOCSrae y MNpogeciiHOMY >XHTTI, KPUTHYHO
3aJIeKaTh BiJl MOTUBIB, 1[0 CIIOHYKAIOTh JI0 JOCSATHEHHS MOCTaBJICHUX LiNEH.
[pomec popMyBaHHS MOTHBY Ta HOTO IPUBEACHHS B JIif0 i Oe3nepepBHUM
BIUIMBOM CyO'€KTa i CHUTyamii BH3HAYAETHCS SK MOTHUBAIS, IO IOSICHIOE
IHTEeHCUBHICTDh Ta 3aB3STICTh JIIOAWHHU Yy AOCSTHEHHI LiJIeH, mpuyoMy mel
MpoIlec MOKEe MPOTIKATH SK Ha YCBIIOMIIIOBAHOMY, TaK i Ha MiJCBiIOMOMY
piBHi.

3 npoeciiHOT TOUKH 30py Ul FOPUCTIB BATOMHUM € KOTHITUBHUH TTIXi]
0 TpoOJeMH MOTHBAIll, SKHAH aKIEHTYe yBary Ha CBIJIOMOCTI, parlio-
HaJIbHOMY MHCIICHHI Ta PO3YMIHHI JIIOJUHOIO MOJiH. Y IIbOMY KOHTEKCTI
KJIFOUOBUMH € KaTeropii KOTHITUBHOT'O JMCOHAHCY (CTaHy HCHXOJIOTIYHOTO
JmuckoM(OpTy B CHUTyaIlii HEBH3HAYCHOCTI a00 CYNEpEwWINBOCTI HOPM, SKHIA
YHHHUTH MOTY)KHUHA MOTUBYIOUHMH THCK i 3MYIIY€ LIYKaTH MPABOBY iCTHHY),
MOTHBAIll JOCATHEHHS yCIiXy ab0 YHHUKHEHHS HEYCHiXy Ta piBHSA crmpoO.
[MotpeOy B MOCSATHEHHI B CyYacHiil HayIli po3yMilOTh SK CTiHKy HOTpeOy
B OTPHMaHHI BHCOKOTO pPE3ylbTaTy B poOOTi, MparHeHHs OO HOJOJAaHHS
IepelKo] Ta HaMaraHHd BHKOHATH CKJIAJHE 3aBIaHHA SKHaikpaiie
i mBuame. Yci piBHI moTped B3aeMOIOB’s3aHi, ToMy aedopmaris abo
HEMOXKJIUBICTh 3aJ0BOJICHHS OIHOTO 3 HUX Bexe 10 aedopmariii ocobuc-
TiCHOI TOBEIIHKM 3arajoM. Hampukiaa, HEMOXIIMBICTh 3aJ0BOJIBHUTH
notpedy B Oe3meni B Cy4acHHX YMOBaX pi3KO IMiJBHIIYE PIBEHb TPHBOX-
HOCTI 0ocoOHcTOCTI mpariBHUKa (0COOIMBO B NPABOOXOPOHHHMX OpraHax),
mo OJOoKye HOro MOXIIMBOCTI B camopealisaiii, mposiei mnpodeciiHux
3ai0HOCTEH Ta aJeKBaTHOMY CHPUHHATTI cuTyanii. BogHouac irHopyBaHHS
6a30BUX MOTPeO YM XPOHIYHA BTOMA CIIPUYMHIOIOTH 3HW)KEHHSI KOTHITHBHUX
(mi3HaBaNPHUX) MOKJIMBOCTEW ropucTa. FOpumuuHa AisUIBHICTE € pe3yiib-
TAaTHBHOIO JIMIIE TOJi, KOJM TNPAIiBHUK 3HAXOMUTh y HIH CMHCI CBOTO
icHyBaHHS, TOOTO Mae (yHIAMEHTATBHY TNOTpeOy B TBOPYIH, pe3ynbTa-
TUBHIN TIpami, BiJICYyTHICTh SKOi € TOJOBHUM IOKAa3HUKOM TpodeciitHOoi
nedopmarii. OcoOu, MoTHBaIliiHA cepa SKMX BU3HAYAETHCS OPIEHTAIIEI0
Ha JIOCSATHEHHS YCITiXy, MOKa3yTh 3HAYHO BHILY MPOAYKTHUBHICTb, HIX Ti,
Y KOT'O MPOBITHUMHU € MOTHBU YHUKHEHHS HEBJAYi.

BaxmMBHM KOMIIOHEHTOM € IIiJIECTIPSIMOBaHICTh FOPHCTA, KA IETEPMiHO-
BaHa BIJAINOBIJHOI0 MOTHBALIEIO Ta BKJIIOYA€E MPAarHEHHs J0 BCTaHOBIIEHHS
CIpPaBEUIMBOCTI W 3aXUCTy MpaB TPOMAAsH 1 jAepkaBu. Peamizamis miei
MoTHuBalii BinOyBaeTbcss y (opMi BHpINIEHHS KOHKPETHUX IIPaBOBHX
3aBIaHb 32 JOIIOMOTOI0 IHTENEKTyaJbHUX IIPOIIECIB — MUCICHHS, MOBH,
nam’siTi, CIIPUHHATTS Ta yBaru, sKi CTAHOBISATH KOMIUIEKC IpodeciiiHo
BaXIMBUX BIIACTUBOCTEH OCOOMCTOCTI Ta MAalOTh BHUCTYIATH KPHUTEPisIMHU
npodeciiftHoro Bimdbopy ¥ omiHKK pocTy (axiBis. BuBdeHHS MOTHBIB Mae
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BUHITKOBO Ba)XJIMBE 3HAYEHHS Ul IOPUIAMYHOI NPAKTHKU: 3 OJHOTO OOKY,
BCTaHOBJICHHS MOTHBIB IIOBEIiHKM JIIOAEH jgomomarae  00'€KTHBHO
OLIIHIOBATH TPaBOBI CHUTYyaIlii; 3 iHIIOro OOKy, NMpOIeCH MOTHBALl CyTTEBO
BIUIMBAIOTH HA PE3yJIbTATHBHICTD Tpali CAMUX IOPUCTIB. 3MilHEHHS MOTHBIB
3aJICKUTHh BiJl 3aIOBOJICHOCTI OaraTthMa (hakTopamu Tpalli: 4uM OiuTbIme
JMIOAW 33J0BOJICHI CBOEIO pOOOTOI0 1 UMM BHIIOIO € iXHS 3aydeHiCcTh
IO KOPIOPATHBHHX YH JEp)KaBHUX I[IHHOCTeH, THM CTapaHHille BOHH
MpalioBaTUMYTh, IPUYOMY CHCTEMa HeMaTepiaJbHHX Haropon (cyOcmmii
Ha OCBiTy, mpodeciiiHe BHU3HAHHS, THYYKi YMOBH BiIINOYHHKY) YacTO
BUSIBJISIETHCS] BarOMIIIOIO 32 CYTO (hJiHAHCOBI YHUHHUKH.

TakuM 4MHOM, MOTHBALSl Y IOPUANYHIN JISUTBHOCTI € CKIIHOIO iepap-
XIYHOIO CYKYITHICTIO BHYTPIIIHIX CIIOHyKaHb JIOJUHH JO AaKTUBHOCTI,
OB’ 513aHO] 13 3aJJOBOJIEHHAM IpodeciiiHnX noTped y mporeci npodeciitHol
peanizanii. CTpyKTypy MOTUBY B IOpWAWYHIN cdepi BU3HAYAIOTh YOTHPU
0a30Bi UYMHHWKHU: 3aJOBOJICHHS BIJl CaMOro IMPOIeCy IHTENEKTyaabHOI
Ta TBOPYOI MisUTBHOCTI; OpIi€HTAIlii Ha TPSAMHA pe3yinpTaT Ipari
(BcTaHOBJICHHS MPABOBOI iICTHHHM, 3aXUCT NPaB); OTPHMAHHS BUHATOPOJH 3a
IiSUTBHICTH (3apo0iTHA IUIaTa, COLIANBHUN CTaTyC, MPECTIK IIOCAIH);
MparHeHHS YHUKHYTH CAHKIIA Ta BiAMOBINANBHOCTI, IO HACTAIOTh y pasi
MOpyImIeHHs TpodecifHuX CcTaHmapTiB YW HECYMIIHHOTO BHKOHAHHS
000B’s13KiB. MOTHBAIlIS € JMHAMIYHAM IPOIIECOM CIIOHYKAHHs OCOOH 10 il
33yl JOCSTHEHHS OCOOMCTHX IIell YW Iiell YCTaHOBM 4M Oprasizanii.
Haii6inpiry e(ekTHBHICTh y IOPUAMYHIA MiSJIBHOCTI JEMOHCTPYE came
KOMIUIEKCHE TMO€/JIHAaHHS MaTepiaibHUX Ta HeMarepialbHUX 3aco0iB
cTuMyiroBaHHs. Ha cyuacHoMy erami pO3BHTKY IPaBOBOi CHCTEMH
HaWOUIBII Ji€EBUMHM METOJaMH MOTHBALl IOPHCTIB € yMijJe MO€JIHAHHS
€KOHOMIYHHUX, COLIaIbHUX Ta IICHXOJIOTTYHMX MigxoniB. Take iHTerpoBaHe
BUKOPHCTaHHS MOTHMBAIlIHHUX YHHHHKIB JI03BOJISIE 3a0€3MEYUTH BHCOKY
pe3yNbTaTUBHICTh  Ipalli, MiATPUMYBAaTH  IICHXOJOTIYHY  CTIHKICTb,
3amobiratu mpodeciiiHiil zedopMmariii i eMOmiifHOMY BUTOpaHHIO B YMOBax
MiABHUIIEHOTO CTPECY.
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IPUHITAIINA PIBHOCTI TA HEAUCKPUMIHAIIIL B KOHTEKCTI
HABJW)XEHHA IYBJITYHOI'O AJIMIHICTPYBAHHS YKPATHA
J0 CTAHJAPTIB €C

®enopyk Haraunis CepriiBua
KaHouoam 1opuoOudHUX HayK, OOYeHm,
doyenm Kagedpu nyoiuHo20 NPasa wPUOUtHo20 axyromemy
Yepuiseyvkuil nayionanbHuil ynisepcumem imeni FOpisa @edvkosuya
m. Yepnisyi, Yxpaina

PiBHiCTh 1 HEMUCKPHUMIHAIIS € HEBiJ €MHOIO CKJIAZOBOIO BEPXOBECHCTBA
IpaBa, SIKE B CY4YaCHOMY €BPOIIEHCBKOMY IIPaBOIOPSIIKY BUKOHY€E PpOJIb
HE JIMIIE MOJITUYHOI JeKyapalii 4u 3arajJbHOr0 HOPHIMYHOTO MPHHIIMITY,
a Hacammepe]l IHCTpyMEHTa CTPHUMYBaHHS Ta CHPSMYBaHHS JisUTbHOCTI
myOmiyHOi Biagu. BepXOBEHCTBO IMpaBa HAICKHUTH J0 0a30BUX I[IHHOCTEH
€Bponelicbkoro Corosy, 3akpimieHux y cr. 2 JloroBopy npo €Bporneicbkuii
Coro3 [1]. Hinnocti €C, BKIOYHO 3 BEPXOBEHCTBOM IIpaBa, MAaiOTh
He JIeKJIapaTHBHUN, a HOPMaTHBHHUN XapaKTep: BOHW BU3HAYAIOTh JJOIYCTHMI
MEXI JIep)KaBHOI BJIay B KOXKHIN JepxaBi-ujieHi Ta GopMyIOTh CHUIBHUI
«KOHCTUTYHIHHUK TpocTip» Coro3y. Came TOMy BOHM HaOyBarOTh BUIIISILY
KOHKPETHHX TIPAaBOBHUX CTAHIAPTIB, fKI MiMIATalOTh Oe3MoCcepeaHbOMY
3aCTOCYBAHHIO B AisUTFHOCTI OpTraHiB ITyOIiYHOI BIaa Ta CYAOBIH MPAKTHIIL.
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3 MeToro 3a0e3eUeHHs] peajbHOro JOTPUMaHHS LIHHOCTI BEPXOBEHCTBA
npaBa y 2019-2024 pp. €Bponeiickka Kowmicis po3podmiia Ta cucrema-
TuzyBana Tak 3BaHy Rule of Law Toolbox — KOMIUIEKC TpPEBEHTHBHHX,
CTUMYITIOIOYHMX 1 CaHKLIMHMX MEXaHi3MiB, CIPSIMOBaHHX Ha rapaHTyBaHHS
JOTPUMAaHHS CTaHIAPTIB BEPXOBEHCTBA IpaBa BCiMa JepiKaBaMH-YICHAMH
[2]. ¥V Mexax 1mpOro miAXoqy OCOONMBOTO 3HAueHHS HaOyBae MPHUHITHUIT
pIBHOCTI Ta HEAMCKPHUMIHALIl, ake came depe3 3a0e3redeHHs OAHaKOBOTO
W CHpaBeTMBOTO CTAaBIEHHS [0 OCOOHM IIEepeBipsSeThCA pealbHa BiAIo-
BiTHICTD AISTBHOCTI IyOJIiYHOI BN BUMOTaM BEpXOBEHCTBA IIPaBa.

PiBHicTh mepen 3akoHOM 1 3abopoHa TUCKpUMIiHAMii — Ie 3acaiu,
II0 TapaHTyIOTh OJHAKOBE CTaBJIEHHS 0 BCix oci0, sKi mepeOyBaloTh
y HomiOHMX TpaBoOBHX cHTyarisx. Tak, €Bponelickka KoMicist «3a gemo-
KpaTito 4epe3 mpaBo» (BeHeriiicbka KOMiCis) HArojiomrye, II0 PiBHICTh
€ He TUIbKM (OPMaJFHOI0 BUMOIOIO, aje W 3MICTOBHHUM KpUTEpieM
BepxoBeHCTBa mpaBa. I[ligxim Benermiiicbkoi komicii He 0OMeEXyeTbCs
(hopMaNbHOIO PIBHICTIO, TOOTO WPOTOJIOMICHHAM PIBHOCTI B 3aKOHI.
HaBnakw, yBary 30cepelkeHO Ha BHSBJICHHI PEalbHUX PU3UKIB HEPiBHOTO
CTaBJIIEHHS Ta Ha 3a0e3MedyeHHi TOro, mo0 opraHu IyOIiyHOI BIaAU
YXBaJIOBAIN PIMICHHS, BUTHHI Bif ymepemkeHHA Ta cBaBULIA [3]. Y mpomy
KOHTEKCTi BU3HAYAIOTHCS SIK BHJIOBI O3HAKM ITUCKPHUMIHAIII, TakK i KpUTepii,
110 JONIOMAraroTh OI[IHUTH, Y1 € BIIMIHHICTh y CTaBJICHHI OOIPYHTOBAHOIO.

OnHUM 13 KITFOYOBUX €JIEMEHTIB OIIHKH AUCKPUMIHALIT € imeHTrdikaiis
3axXMIICHUX O3HAK, IOJ0 SKUX HEPIBHE CTABICHHS BU3HAETHCS OCOOJIMBO
HeOe3neyHnnM. BeHemilicbka KoMicisi, IpPyHTYIOUHCh Ha cTaHaaprax Pamu
€BponH, NpakTulll €BpONEeHCHKOro Cyay 3 MpaB JIIOJUHU Ta IMOJOKEHHIX
MDKHapOJHHX JOTOBODIB, HABOJWTh IIMPOKUH TMEpeNiK TaKUX O3HaK,
BKJIIOYHO 3 KOJBOPOM IIKipH, MOBOIO, HAI[IOHAJBHUM 1 COIaJIbHUM
MOXO/DKCHHSIM, Ppacolo, MOJITHYHHMHU TIOTJISAAaMH, MaiHOBHM CTaHOM,
pediriero, CTaTTIO Ta IHIIMMH XapaKTEePUCTHUKaMH JIFOIMHH, [0 BU3HAYAIOTh
il imeHTH4HicTE. BomHOWac 1eii mepenik HE € BHYEPITHUM, OCKIIBKH
KaTeropist «iHIIMK CTAaTyC)» IO3BOJISIE BPaXOBYBATH HOBI COIIAIFHO TyTIIMBI
IpYIH, sKi MOTPeOYIOTh NMPaBOBOTO 3axWcTy. Takuil minxin BimoOpaxkae
PO3YMIHHSI TOTO, 0 CYCIUIbHI peaii 3MIHIOITHCSA, @ POPMHU AUCKPUMIHALIT
MOXXYTh HaOyBaTH HOBUX, HCOYCBHIHUX BHMIpIiB.

[HIIMM BaXKJIMBUM KOMIOHEHTOM OI[IHKHM JUCKPHMIiHalii € aHai3 Toro,
41 TepedyBaloTh 0COOM B PIBHOMY CTaHOBHII B MpoLeci peamizamil
Ta 3aXUCTy CBOIX IIPaB 4Yepe3 B3a€MOIiI0 3 opraHoM ImyOmiynoi Biaau. Came
Take po3yMiHHSA HEAMCKPHUMIHALIl BUKIMKAE HAWOUIbIIE IPOOJIeM B yKpaiH-
CBbKOMY 3aKOHOAABCTBI Ta IpakTHLi ITyOJiYHOro ajMiHicTpyBaHHs. Tak,
3akon Ykpainu «IIpo aaMiHiCTpaTHBHI NOCIYTH» MICTUTH JHIIe 0a30Bi
BUMOTH J0 OOJIAITyBaHHS IPUMILIEHb, 30KpeMa ILNOAO TPAHCIOPTHOI
JOOCTYITHOCTI Ta MapKyBaHHS, ajie He BCTAHOBIIIOE KOHKPETHHX CTaHAAPTIB
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IHKJIIO3MBHOCTI, IO CTBOPIOE IPOTAIMHHM Y IPAaKTUYHOMY 3a0e3rnedeHHi
piBHOrO jmocTymy oci® 10 anmiHicTpaTHBHHX mociayr [4]. YV pesynbraTi
OIIBIIICTD €NEMEHTIB JOCTYITHOCTI — MaHIyCH, aJanToBaHi iHpOpMAaIiiHi
pecypcd, eIeKTpoHHI KaOiHeTH Mg oci0 13 MOpYHmICHHAMH 30py —
BIPOBA/DKYIOTHCS TEPEBAKHO 32 iHILIATHBOK OKPEMUX LECHTPIB HaTaHHS
aJMiHICTPATUBHHX ITOCITYT a00 MICIICBUX TPOMa.

[oni6ui mpoGiieMu BHHHUKAIOTH 1 B ymMoBax Hu¢poBizalii aaMiHicTpa-
TUBHUX Tpouexyp. Hampukmax, mpuifioM TPOMaasiH MOXKE 3HIMCHIOBATHCS
BHKITIOYHO 3a IOTIePEeIHIM OHJIAiH-3aIIiCOM, OJHAK Y CUTBCBHKill MiCIIEBOCTI
abo B yMOBax aBapifiHUX BIIKJIIOYEHb EJEKTPOSHeprii 3HayHa 4YacTHHA
HaceleHHs (DakTHYHO M030aBjieHa IOCTYIy A0 Mepexi iHTepHerT. Skiio
opraH myONiyHOI BiIaau He 3a0e3leYrB aJbTEPHATUBHUI CIIOCIO TOJaHHS
JIOKyMEHTIB — OCOOMCTO, TMOIITOI0 YM IHIIUM JOCTYITHHUM CIIOCOOOM, —
BiH CTBOPIOE JUCKPHMiHALIHHKUK Oap’ep y AOCTYIi A0 aaMiHICTPATHBHHX
nocnyr. Taki IpUKIagn AEMOHCTPYIOTh, O BTUICHHS NPHHLMITY HEIUCKPH-
MiHaIii o3Hauae He Jume 3a00pOHY IUCKpUMIHAIII 33 «3aXUIICHUMHU
O3HaKaMm» — CTATTIO, PACOI0, PETIITi€l0 TOMIO, — a i CHCTEMHE iIHCTHUTYIIIHE
3000B’s13aHHS  IepKaBU 3a0e3MedyBaTH 1HKIIO3WBHICTH Ta JOCTYIHICTB
aIMiHICTPaTUBHHX TTOCITYT.

OTxe, piBHICTE HE 3BOAWUTHCH 10 (OPMAIBHOI OJHAKOBOCTI, a Tepen-
Oayae OIHAKOBWI MmiAXix 10 oci0, ski nepeOyBalOTh Y 1ACHTHYHHX,
Xoua i HepiBHHMX oOcraBHHAaX. Bylb-sike BiMiHHE CTaBJICHHS JI0 OKPEMHX
KaTeropi oci0d MOMyCKAaeThCs JIMINE 3a HAsSBHOCTI YiTKO BH3HAYCHOI JICTi-
TUMHOI METH, CYMICHOI 3 JJ€MOKPaTHYHUMH I[IHHOCTSMH. SIKIIO X pi3HHIS
y CTaBJICHHI HE IMOB’s3aHa 13 3aKOHHOK METOI0 a00 € HEeMmpOHOPIIHHOK,
BOHA BTpayae MpaBoOBY OOIPYHTOBAHICTP i MEPETBOPIOETHCS HA 3a00pOHEHY
JIMCKPUMIiHAMIIO.

JloTpuMaHHs NPUHIMITY PIBHOCTI Ta HEAWCKPUMIHALI] TiCHO IOB’s3aHe
1 3 MpobeMoI0 HEOOTPYHTOBAHHUX NPHBIIEIB, TOOTO CHTYyAIlil, KOJIH OpraH
myOMiyHOI BNAgM BCTAHOBIIOE TiepeBarn abo OOMEKEHHs, IO HE MAaioTh
NEePEKOHINBUX IOPUIMYHUX Tifcrtas. Lle Moxe mposBiATHCS SIK 'y HaaMip-
HOMY HajaHHi mnpedepeHLild Okpemii rpymi, Tak 1 B 0Oe€3miIcTaBHOMY
MOCUJICHHI BUMOT [0 IHINOI. Y TaKuX BHUIMAAKax MyOiiyHa Biaga 3000B’s-
3aHa 3aCTOCOBYBATH OJJHAKOBI KpUTEPIl 10 BCiX OCIO y MOAIOHMX CUTYaIlisX,
a Oynp-sike BigXwieHHs Mae OyTu He jumie (opManbHO 3adikcoBaHe,
a i HaJIeKHUM YHHOM OOIPYHTOBAHE.

3abe3nedyeHHss PIBHOCTI TaKO)X HEPO3PHBHO IOB’s3aHE 3 BHMOTOIO
00’€KTUBHOCTI Ta HEHTPaJbHOCTI aJMiHICTPATHBHHUX pilleHb. JlMcKpuMi-
Hallisi MO)Ke€ BUHUKATH HE JINIIE HABMHUCHO, ajie i HEHABMUCHO — HAaIPUKJIAJ,
Ko (hOpMaJbHO HEWUTpasibHE NMPaBWIO (PAKTMYHO CTABUTH IEBHY TPYIy
oci0 y TipIie CTaHOBHWINE, IO XapaKTepU3ye SIBUINE HETPSAMOi IUCKPH-
MiHamii. ¥ Takux BHIAAKaxX OOOB’S30K OpraHy IyOidHOi BIAAM IOJSATAE
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HE TIIBKHM y (GopMalbHOMY AOTPHMaHHI PIBHOCTI, a H y mepeBipui Toro,
YM HE CTBOPIOIOTH HOTrO pIIIEHHS HEPIBHUX HACTIJAKIB y HPAaKTHYHOMY
3actocyBaHHi. lleil acriexkT HaOyBae 0cOONMBOrO 3HAYEHHS B Cy4acHOMY
aJMIiHICTPaTUBHOMY IIpaBi, J€ 3HaYHA KUIBKICTh pIlICHh YXBaTIOETHCS
Ha OCHOBI aJITOPHTMIB, THIIOBUX (opM ab0 cTaHAAPTH30BaHHUX HPOLEIYP.

BogHodac mOoTpUMaHHS NpPUHIMIIB pPIBHOCTI Ta HEAUCKPUMiHAIT
HEeMOXJMBE 03 HaIeKHHX [POLENYypHHX TapaHTid, HacamIepen
MOJKJIMBOCTI OCKap)KeHHA IJUCKPUMIHAMIMHOTO pIilIeHHS Ta OTPUMAaHHSA
e(eKTUBHOTO CYIOBOTO 3aXHCTy. PiBHICTH Iepea 3aKOHOM HE Ma€ peab-
HOTO 3MICTy, SIKIIO 0co0a HE MOXKE 3aXMCTHTH CBOI IpaBa B HE3aJIEKHOMY
Cymi, a JepXKaBHI OpraHd HE HECYTh HOPHUAWYHOI BiANOBITAILHOCTI
3a TIOpYLIECHHS IPUHINIY HEJUCKPUMiHALil.

Otxe, IPUHIMIIN PIBHOCTI Ta HEAMCKPHUMIHALII € HE JIMIIE OKPEMHUMH
NPAaBOBUMH TapaHTisIMH, a (yHIaMEHTAIFHHMH €JeMEHTaMH Cy4YacHOTO
pO3yMiHHS BEpXOBEHCTBA MpaBa. IX peamizalis BUMAarac BiJ OpraHiB
myOmiyHOi BIaan He (opManbHOTO AEKIApyBaHHS PIBHOCTI, a CTBOPCHHS
pearpHIX MeXaHi3MiB 3a0e3MeUYeHHs JOCTYITHOCTI, IHKITFO3UBHOCTI Ta CIIpa-
BEUIMBOTO CTaBJICHHSA [0 KOXXHOi 0COOHM. €BpOMEWCHKI CTaHAAPTH,
chopmoBaHi mpakTukoio Bewneriiicekoi xomicii, Pagun €Bpormm Ta €CI1JI,
JIEMOHCTPYIOTh, IO HEIUCKPUMIHAINSL OXOIUIIOE He JHIIe 3a00pOoHY
NPSIMOTO YTIEPEKEHOTO CTaBJICHHS, ajie il 000B’S30K JepXKaBU 3amodiratu
HENpsIMUAM Ta IHCTUTYLIHHUM QopmamM HepiBHOCTI. [{ns Ykpaiuu 1ie o3Hauae
HEOOXITHICTh MOJANBIIOI0 BJIOCKOHAICHHS aIMIHICTPATHBHOTO 3aKOHO-
JIaBCTBA W IPaKTHKH IyOJIYHOTO aJMIHICTpyBaHHs BiAMOBITHO IO €BPO-
MEeHChKUX CTaHAapTiB BEPXOBEHCTBA IpaBa, y ILEHTPI SKUX mepeOyBae
JrofMHa, 1 TIAHICTH 1 MPaBO Ha PIBHUE JOCTYH A0 MyONIYHUX MOCITYT
Ta e()eKTUBHOTO IPABOBOTO 3aXHCTY.
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I[0/10 ®OPMYBAHHS CTAHJIAPTY
€BPOINENCHKOI'O COI03Y BIJHOCHO JOIYCKY
J10 TEPY)KABHOI CJYKBU IHO3EMIIIB

®equnuuH Cepriii AHaToJtilioBHY
O00KMOp 10pUOUYHUX HAYK, npoghecop,
npogecop xagheopu adminicmpamugHo2o npasa
Hayionanvuuii opuouunuii ynieepcumem imeni Apocrasa Myopozo
M. Xapxis, Ykpaina

3a cy4acHMX YMOB JOBOAMTHCS KOHCTAaTyBaTH IIPO 3POCTaHHS BIUIMBY
nepBUHHOTO npaBa €C Ha HalllOHANBHI JIepKaBHI CITyKOU JeprKaB-wJICHIB.
ITpo Taxy TEHICHIIF0O MO>KHA TOBOPHTH, 30KpeMa, 3 OISy Ha rapaHTyBaHHS
BIIBHOTO pyXy MNpamiBHUKIB B Mexax €C y 3B’A3Ky i3 BIATOBITHOIO
npaktrkoio Cyxy €C Ta pinieHHsIMH €Bporneichkoi KoMicii.

VY cr. 45 JloroBopy mpo ¢yHKIioHyBaHHA €Bporeiicbkoro Coro3y (mam —
AD€EC) B penmakuii Jlicaborcekoro morosopy Bim 13.12.2007 p. Ilepen-
0agaroThCs TaKi MPUIHCH:

1. Ceoboma mepecyBaHHS MpaIliBHUKIB 3a0€3MEYYEThCS B ME¥kKax
Coro3y.

2. Taka cBoboma mepecyBaHHs Iepeadadae CKacyBaHHS OyIb-sSKOT
JUCKpHMiHalii 3a O3HAKOI0 TI'POMAJSHCTBA MIX MpAI[iBHUKAMH JEpKaB-
YJICHIB I0JI0 3alHATOCTI, OIJIATH TpAIli Ta IHITUX YMOB Mparli i 3aiHATOCTI.

3. Bona Bkio4ae mpaBo, 3 ypaxyBaHHSIM OOMEXKeHb, OOIPYHTOBaHHX
MipKyBaHHSIMH I'POMaJICBKOTO MOPSIIKY, TPOMaJIChKOI Oe3rekn abo 0XOpoHU
3JI0pOB’S: a) MpUHMaTH (HaKTUYHO 3AIPONOHOBAHI Mics poboTu; 0) BUTBHO
TIepecyBaTUCs TEPUTOPIEIO JIepiKaB-WICHIB 13 Ii€l0 METOI0; B) nepeOyBaTH B
JIepKaBi-wIeH! 3 METOIO MPAIeBIAIITYBAHHS BiJIOBITHO J0 TOJ0XEHB, IO
PETYIMIOI0Th 3aMHATICTH TPOMAISMH 1€l AepkKaBH 1 BCTAaHOBIIOIOTHCA
3aKOHOM, Mi/JI3aKOHHUMH aKTamMu abo aJMIiHICTPAaTUBHUMH PILICHHSIMH;
I) 3aJHUIIATUCS HA TEPUTOPIl JeprKaBU-4IIeHA MICNs 3aBEPILUEHHS TPYA0BOT
JUSUTBHOCTI B LiH JiepkaBi Ha yMOBax, sIki MaloTh OyTH BH3Ha4eHi B per-
JlaMeHTax, 10 yXBaJroThcst KoMiciero.

4. TlonoxeHHs M€l CTATTI HE 3aCTOCOBYIOTHCS JI0 3aMHATOCTI Ha My0-
JiuHii ciryxoi [1].

[Mounnaroun 3 Pumcekoro gorosopy Bix 25.03.1957 p. nie BiamoBiguuit
BUHSITOK — HENOWUPeHHsi c60000U nepecy8amus NpayieHuKie Ha nyoniumHy
cyocoy (4. 4 cr. 45 ADPEC). OnHak, po3yMiHHS BHHATKY IOJ0 ITyOIigHOT
(y ToMy umcmi agepikaBHOI CIIy:KOM) 3 4YacOM EBONIOLIOHYBAIO — BiX
IIUPOKOr0 JIO 3BYXKYBAJIBHOTO CHPHUHATTSA, 3aBISAYYIOUM JisIBHOCTI
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€Bponelicbkoi komicii Ta mpaktumi Cymy €C, sxuii  «3abe3neuye
JorpuManHs npasa €C npu TIIyMadeHHi Ta 3acTocyBaHHI JoroBopisy.

e y 1988 p. €Bponeiickka KOMICisl yXBajIWia pillIeHHS «pO3IOYaTH
CHUCTEMAaTHYHi il 3 yCyHEeHHS 00Me)KeHb, 3aCHOBaHUX Ha TPOMAJISHCTBI, SKi
B KOXKHIH JIeprkaBi-wieHI 030aBIsUTH MPAIiBHUKIB 3 IHIIHUX JIEpKaB-WICHIB
JIOCTYTy 10 3aifHATOCTI Yy BH3HAYCHHX cdepax MyOIIYHOTO CEKTOPY».
Ha mincrasi mpaktuku Cymy €C T1a 3 ypaxyBaHHAM YMOB (hopMyBaHHS
enuHOTO pUHKY KoOMicis BBaxana, IO «BHHITOK ... OXOIUTIOE CIerudivHi
(hyHKIIT Iep’kaBU Ta aHAJIOTIYHUX OPTaHiB, 30KpeMa 30pOiiHi CHIIH, MO0
Ta iHIOIN CIyXOW 3 MiATpUMaHHS MPABOIOPSIKY, OPraHH CYJOBOI BJIajIH,
MOJIATKOBI OpraHM Ta JAWIUIOMAaTHYHY CiykOy. Lledl BHHATOK TakoX
POBIIISIAETECS SIK TaKHid, 10 MOIIMPIOETHCS Ha TOCAIW B MiHICTEpPCTBaX
JIep)KaBh, OpraHax periOHAIFHOTO YIpaBIiHHSA, OpraHaXx MICIIEBOTO
CaMOBpSAYBaHHS Ta IHIIMX MOAIOHMX OpraHax, y HEHTPaJbHUX OaHKax Ta
IHIAX TyONIYHUX YCTaHOBAX, SKIIO CIYKOOBI OOOB’S3KM 32 TaKUMHU
mocagaMH TIOB’s3aHI 31 3IIHCHEHHSM Jep)KaBHOI BIAaM, 30KpeMa i3
MiATOTOBKOIO HOPMATHBHO-TIPABOBHX AaKTiB, pealiallicl0 TaKWX aKTiB,
KOHTpPOJIEM 3a iX 3acTOCYBaHHAM Ta HaIJIIOM 3a MiIIOPSIKOBAaHUMHU
opraHamm» [2].

PozBuBamace i mpaktuku Cyny €C, 3aBmskd sKid c()OPMOBAHO HU3KY
MPAaBOBHUIl MO3MIIIH, 30KpeMa MIOJ0: a) OJHOMAHITHOTO PO3YMIHHS MOHSTTS
«myOivHOT CIy)O0n» y €muHOMY mpaBoBoMy mpoctopi €C; 0) momupeHHs
Ha 1HO3EMIIIB MPHHIMUIY CBOOOJAM MEpecyBaHHs IMPAI[iBHUKIB HA MyONiYHYy
(mepxkaBHy) cimyx0y, Ta iX MOMJIMBOCTI TpAIlCBIAINTYBaHHS Ha ITyOJIvHIN
(mepxkaBHil) cayx0i, a BIAMOBIAHO — JOUIIBHOCTI BHOKPEMJICHHS
Jiep >KaBaMH-WIEHAMH Toca]| MyOmiYHol (Iep>kaBHOT) CITyKOH, 10 € «BiAKPH-
TAMW» JJI1 1HO3EMIIiB; B) TIONIMPCHHS TapaHTid HEIUCKPUMIHAIIT,
nepen6adenux cr. 45 JJOEC, Ha iHo3emMuiB micis iX NPUHHATTS Ha MyOIidHy
(mepxaBHy) ciy>x0i Ta iH.

Tax, y pimenHi y cupasi «/[xoBanai Mapis Cormky npotn Himernpkoi
tdhenepansroi momTm» («Giovanni Maria Sotgiu v Deutsche Bundesposty,
Case 152/73) Bix 12.02.1974 p. Cyn €C 3a3HauuB, 110 BiANOBITHHNA BUHITOK
nependayae «MOXIIMBICTh OOMEXKEHHS JIONMYCKY IHO3EMHHMX TPOMAJSiH 0
MEBHUX BHIIB ISUTBHOCTI y MmyOsiuHiil cimyx6i». [lpu 1pomy, migkpec-
JIIOETBCS, IO «Isi HOpMa HE MOXE BHIIPAB/IOBYBATH JAWCKPUMIHAIIHHI
3aXO0/IM 10JI0 OILIATH Ipali ado iHIIMX YMOB 3aiHSTOCTI I0JI0 MPalliBHUKIB
ITiCIIsl TOTO, IK BOHU OYJIM PUHHATI Ha MyOJIiuHy CiiyxKO0y».

Cyn €C mHarojomye Ha JIOLUUIBHOCTI 3BY)XKYBAaJbHOTO TIIyMay€HHS
MOHSATTS «IyOJiuHa ciyxk0a» y KOHTEKCTI BUHSATKY, BPEryJbOBAaHOTO y 4. 4
ct. 45 JOEC. YV pimenni Cyny €C y cnpasi «Komiciss €Bponelcbkux
CrisroBapucte npotu KopomisectBa bemsristy  («Commission  of  the
European Communities v Kingdom of Belgium», Case 149/79) Bin
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17.12.1980 p. 3a3HAYa€TBCSA, MO BUHATOK CTOCYETHCS HE BCIX IOCAN
myOJIivHOT CIyXO0H, a THX, «IKi nependavyaoTh NpsMy ado OrocepeaKoBaHy
y4acTh y 3/iiiCHEHHI IIOBHOBa)KeHb, HaJaHUX IyOJIYHMM IPaBOM, a TaKOX
BUKOHAaHHS OOOB’S3KiB, CIPAMOBAaHMX Ha 3aXHCT 3aralbHUX IHTEPECiB
nepxkaBu abo iHmmMX myOmiyHMX opraHiB. Taki mocaam, MO CYTi,
nependavyarTh HAsBHICTH y 0Ci0, M0 iX 00ifiMarOTh, OCOOMUBUX BiTHOCHH
JOATBFHOCTI 10 A€pKaBU Ta B3a€EMHOCTI IpaB i 000B’SI3KiB, SKi CTAaHOBIATH
OCHOBY 3B’S3Ky TpOMansgHCTBa». Y pimenHi y cmpasi «Kowmicis
€pporeiicekux ~ CmiBroBapuctB  mpotun  @Dpanmyspkoi  PecmyOmixmy
(«Commission of the European Communities v French Republic», Case
307/84) Bix 03.06.1986 p. Big3HAYAETHCS, IO «IOCTYI A0 MEBHUX MOCAI HE
MoOXe OyTH OOMEXeHHi Juiie 3 Tiel MPUYMHH, 110 B KOHKPETHIHN NepKaBi-
4JIeHI 0coOM, MPU3HAYCHI HA TaKi MOCAIH, MiANaJal0Th i 0 CIy)O00BHX
pEeTJIaMeHTIB JIep>)KaBHHUX CITy>KOOBIIIBY.

VY 2002 p. €Bpormeiicbka KOMicisl 3acTOCyBasla «OUIBII KOPCTKHI MAXiT,
HiK y 1988 p.». Bona 30epernma BUHATKH IS OKpeMuX cdep myOmigHOi
ciIy>kOu, TIpoTe mie OimbIe 3BY3miIa iX cdepy 3acToCyBaHHA. Bim3raummo
ocHoBHI no3urii Komicii:

— cBOOOMa TepecyBaHHs MPAIiBHUKIB Y IyOJiuHIN cIy»k0i HE 3aJIeKUTh
BiJI KOHKPETHOTO CEKTOPY, a BHU3HAYAEThCS XapakTepoM Iocamd. Binrak
MOYKHa BUOKPEMHTH JIMIIIE JIBI KaTeropii nocaj y my0i1iyHOMY CeKTopi: a) Ti,
o rnependavyaloTh 3AIMCHEHHS IOBHOBaKGHb MyONi4HOI BiaAM Ta
BIJINOBIAJILHICTh 3a 3aXHCT 3arajbHUX IHTEPECIB MeprkaBH; 0) Ti, MO HE
nepenoavyaoTh TakuX (GyHKIIH;

— BHUHATOK IIOAO0 CBOOOJM TIepecyBaHHs MpPALiBHUKIB OXOILIIOE
cneuudiuni QyHKUii AepkaBU Ta aHAJOTIYHMX OpraHiB, 30Kpema 30poiiHi
CHJTH, TIOJIIIIO Ta iHIII CHJIM 3 MiATPUMAaHHS MPABOIOPSIKY, CY/0BY BIay,
MIOJIATKOB1 OpTraHy Ta JUIIOMaTHUHY ciryxO0y. BogHouac, 1 y nux cdepax He
BCi ToOcaaM  mependadaroTh  3MIHCHEHHS — myOniuHOi  BIamd  Ta
BIINOBINANBGHICTh 3a 3a0e3leueHHs 3arajJbHUX IHTEpPECiB  JAepikaBu
(HampuKIan, aJAMIHICTPATHBHI 3aBJaHHA, TEXHIYHE KOHCYJBTYBAaHHI a0o
pobotu 3 oOcmyroByBaHHs). Biarak, BIAMOBIAHI MOCaad HE MOXYTh OyTH
3ape3epBOBaHi JIMIIIE U TPOMaJIsIH MPUIMaloyoi JepiKaBH-4JIeHa;

— BIJJTHOCHO TI0Ca]| y JIep)KaBHUX MIHICTEpCTBaX, OpraHax perioHajJbHOr0
YIpaBJIiHHS, OpraHax MICIIEBOIO CaMOBPSAyBaHHS, [IEHTPAIFHUX OaHKax Ta
IHIDUX MyOJIYHUX OpraHax, IiSUIBHICTh SIKMX IOB’Si3aHa 3 MiJrOTOBKOIO
HOPMaTHBHO-TIDaBOBUX  aKTiB, IX peaji3alli€o, KOHTpoieM 3a ix
3aCTOCYBaHHSIM Ta HarsA[OM 3a HiJNOPSAKOBAaHMMH opraHamu, Kowmicis
3aiimMae OutblI cyBOopy mnosumito, HbK y 1988 p. Tomi mi ¢ynkuii Oymm
OKpecJIeHI B 3araJlHOMy BHIUISZL, IIO CTBOPIOBAIO BpaKeHHs, HIOM BCi
Iocajay, MOB’S3aHI 3 TAKOK MiSJALHICTIO, MANANarTh IiJ BUHATOK. Lle
O3BOJSUIO O nepkaBaM OOMEXyBaTH Maibke Bci mocamu (3a BHHSATKOM
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aJMIHICTPaTUBHUX 3aBJaHb, TEXHIYHOIO KOHCYJBTYBAaHHS Ta OOCIYrOBY-
BaHHS) JINILE /ISl BIACHUX IPOMAJISH — MIAXiJ, SIKUH noTpedye meperisny y
cBiTii npaktuku Cyny €C 1990-x pp.;

— HaBITh SKIIO KEPiBHI Ta YIPABIIHCBHKI TOCaad, SKi MependavaroTh
3MIACHEHHS IyONMiYyHOI BIAAW Ta BIAMOBINANBHICTE 32 3a0e3MeUYCHHS
3aralbHUX IHTEpECiB Jep)KaBH, MOXYTh OyTH OOMEXeHi IS TpOMasH
mpuiiMaiodoi Aep)KaBH-4jIeHa, e He CTOCYETBhCS BCIX mocan y Til camii
c¢epi. Hampuknan, mocama ciyx06oBud, skuii O6epe ydacTh y MiATOTOBII
pilIeHs 00 HaZaHHA JO03BOJNIB HA 3a0yIOBY, HE TIOBUHHA 0OMEXyBaTHCA
JM1Ie rpoMasiHaMy NIPUIMMarodoi JepKaBU-4JIeHa,

— HEIONMyCTHUMOK € JWCKPUMIHAIUS, TOB’A3aHa 13 KOHKYPCHUMH
MmpoIeypaMi Ta BHYTPIIIHIM J00OpOM KaJpiB, a «IepKaBU-YICHH HE
MaroTh IIpaBa BiJIMOBJISTH IpalliBHUKaM-MirpaHTaM y HaJaHHi, 3a MOTpeoH,
CTaTycy MAep>KaBHOTO CIIy>KOOBUA Ticis iX iHTerpamii g0 myOJiuHOTrO
cexropy». [Ipodeciitauii nocBin, y ToMy umcii HaOyTHi B iHIINA JepikaBi-
WIeHi, Ma€ BpaXxOBYBaTUCS IIPU BH3HAYEHHI MTpoQeciiiHNX nepeBar Tak camo,
SIK 1 JOCBiT, 3M00YTHH y BIIaCHIHN HaIllOHANBHIHN crcTeMi Ta iH. [3]

Takum urHOM, y3aranbHIOIOYH 3MICT 4. 4 cT. 45 IPEC, npaktuky Cymy
€C Ta pimenHs €Bpomercrkoi KOMICii MOXKHa CTBEPIXKYBaTH TIIPO
dopmyBanHs crapmapry €C OO0 MOXIHBOCTI IOMYCKY 1HO3EMIIIB
(rpomansiH iHmMX nepkaB-wieHiB €C) g0 nepkaBHOI ciyxOu. BiH moxe
OyTH onMcaHMH TaKMMHU TOJOXKEHHSMH: a) 3a TpOMasHAMH JIepKaBU
MOXYTh OyTH 3ape3epBOBaHI JIMIINEC TI MOCAIX ACPKABHOI CIYKOH, SKi
nepe0avyaTh ydacTh y 3IMCHEHHI MOBHOBaXXCHb, HAJlAHUX MyOJIYHUM
NPaBOM, BHKOHaHHA OOOB’S3KIB, CHPSAMOBAaHMX Ha 3aXUCT 3araJbHUX
iHTepeciB aepkaBM abo IHIMX IyONiYHMX OpraHiB; sKi TOTPeOYyIOTh
HAsBHOCTI y 0cCi0, 1m0 iX 00i1iiMaTh, 0OCOOTHBHUX BITHOCHH JIOSUTBHOCTI J0
JIepKaBH Ta B3a€MHI IIpaBa Ta 000B’s3KH; 0) iHIII MOCAAN MOXKYThH 3aMillcHi
1HO3EeMIIIMU — TPOMAaITHAMH 1HIIHNX JepkaB-wicHiB €C HaBITh HE3BAKAIOUN
Ha 3aKOHONABYE BiHECEHHA IX O TMocaj IepKaBHOI CIy)xOM; B) Ha
iHO3eMIIiB — TPOMAaIsfH IHIUX IepxkaB-wieHiB €C, sKi JOMyCKalThCA IO
JIep)KaBHOT ~ CIyKOHM, TOUIMPIOIOTHCS IMPUIKCH CTOCOBHO  3a00pOHHU
JMUCKPUMIHAINT 32 03HAKOI0 IPOMAJIHCTBA IIOJ0 3aMHSATOCTI, OIUIATH MPaIli
Ta IHIIMX YMOB Mpaimi ¥ 3aifHATOCTi, a TakoX IHII CKJIaJ0Bi CBOOOAM
nepecyBaHHs MMpalliBHUKIB, nepeadaueHi cT. 45 JPEC.
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CEKIUA 4. IHCTPYMEHTHU
AJIBTEPHATHUBHOI'O BUPILLIEHHS CIIOPIB
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TAX MEDIATION SIK IHCTPYMEHT 3AXUCTY IIPAB
ILJIATHUKIB IIOJIATKIB: JIOCBIJ €C TA IEPCIIEKTUBH
11 YKPATHA

Ko3zex Boskena OJieriBna
cmyoenmxa Il kypcy wopuduunoeo gaxynvmemy,

Yepniseyvkuil Hayionanvuutl yHieepcumem imeni FOpis @edvrosuua,

M. Yepnisyi, Ykpaina

Hayxosuii kepienux: Hecrepenko JI. b.,

acucmenmxa kagheopu nyoniuHo2o npasa pUOUUHo20 paxyrvmeny,
Yepniseyvkuii Hayionanvruil yHieepcumem imeri FOpia @edvkosuua

M. Yepnisyi, Ykpaina

ITomaTkoBi CIOPH € OJHMM 13 HAWKOHQIIKTHIIIMX BHIIB MyOIiYHO-
NpPaBOBUX BIAHOCHH, J¢ (QicKanbHUI IHTEpeC [epiKaBH 3iLITOBXYETHCS
3 IPUBATHUM iHTEpEcOM IUIaTHHKA. B YkpaiHi TpaauUiiiHO AOMIHYIOTH J1Ba
IIUISIXM BPETYJIIOBAaHHS TakuX KOH(QJIIKTIB: aJMiHICTpaTUBHE OCKap>KEHHS
Ta cynoBui po3rsid. OOWIBa € TPUBAIMMHE, BUTPATHUMU i mepeadayaroTh
000B'I3KOBY HasIBHICTb CTOPOHM siKa nporpae. BoxHowac y €Bporneiicbkomy
Cor03i aKTHBHO PO3BHBAETHCS MPUHLMIIOBO iHIIA Mojeip — tax mediation
(momaTKOBa Meiallis), OI0 BXKE JOBEJNA CBOIO €(EKTHBHICTH Y UYMCICHHHUX
JiepKaBax-wieHaX. AKTYaJbHICTh TEMH 3yMOBIIEHA €BPOIHTETpalliifHIM
KypcoMm YKpaiHu Ta moTpeOoro ajanTarlii 3aKOHOIaBCTBa A0 cTaHmaptiB €C
y ctepi anbTepHaTHBHOTO BHpimeHHs cnopis (ABC).

IMomaTkoBa Memiaiis — I03acynoBa, JOOpPOBLIBbHA, KOH(DIACHIIHHA
npoleaypa, y Mexax skoi He#lrpanbHa Tpersi ocoba (MeaiaTop) crpusie
JIOCSITHEHHIO B3a€EMOINPUUHITHOTO PILIEHHS MiX IJIATHUKOM 1 KOHTPOJIIO-
I0OYUM OpraHoM 0e3 yXBaJieHHS BIIQJHOr0 pirmieHHs. Ha BimMiHy Bix
aJIMIHICTPaTHBHOTO OCKap)KEHHs, MEAiaTop HE MiJIOPsIKOBAHUN JKOIHIN
31 CTOpiH; Ha BiIMIHY BiJX apOiTpaXy — HE YXBalIO€ pIIlICHHS, a JIMIIE
tacunitye neperoBopu. [epkaBu €C po3misgaoTh MeIiamilo He JIUIIe
SK PEaKIilo Ha BXKe ICHYIOUHH KOH(QIIIKT, a i SIK IPEBEHTUBHUHN 1HCTPYMEHT,
IO JT03BOJISIE BPETYIIIOBATH PO30IKHOCTI 10 cTafil ogirmiitHoro cropy [1].
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[IpaBoBoro ocHoBoro ABC y €C cuyrye [dupektuBa Pamu (€C)
2017/1852 Bix 10 >xoBTHS 2017 p. mpo MeXaHI3MU BHUPILICHHS [TOJATKOBHX
cropis, sika HaOpaxa ymHHOCTI 1 Jmmes 2019 p. JlupexTnBa BCTAHOBIIOE
YiTKi CTPOKH: JBa POKHU — JJISI B3AEMHOTO Y3TOKEHHS, IIICTh MiCALIB — JUIS
KoHcynpTaTHBHOI KOMICii; TapaHTy€e IpaBo IUIATHUKA Ha 3BEPHEHHS JI0 CYAY
y pasi Oe3nmisutbHOCTI opraHiB [2]. ¥V sxoBTtHi 2024 p. €Bpokomicisa
omyb6rikyBana 3BiT Tpo BukoHaHHS [lupektuBu. BomHowac JlupektnBa
FASTER (€C) 2025/50 3ampoBamxkye enuHANA ITUGPOBUHA cepTHdikaT
MOJIATKOBOTO  PE3UIEHTCTBA Ta MPUCKOPEHI MpPOLEAYypH IOBEPHEHHS
HaJIMIpHO YTPHUMaHHX IOJATKiB — TOOTO YCyBae MepelyMOBH CIIOpIB Ha
panHiit crazii [3]. 3a nanumu OECP, cranom Ha kiHeus 2024 p. Hapaxo-
BYBAIOCH 5 747 BIAKPUTHUX CIOpaB y paMKaxX TMPOIEAYpH B3aEMHOTO
y3roukeHHs (MAP), a cepenHiii cTpok ix BupineHHs cTaHOBHB 27,4 Micsus,
1110 HAOYHO LITIOCTPYE MOTpeOy B MIBUIIINX aJbTEpPHATHBAX.

AHanmi3 HamioHaNPHUX Moxenel nepxkaB €C 3acBimdye pi3sHOMAHITTS
MiAXOMIB 1O iHTerpamii Memiamii y HaIiOHaTBHI CHCTEMH BHUPIOICHHS
MOJATKOBHX cHOpiB. Higepianay 3acTOCOBYIOTh YHIKaJIbHY MOJENb MPUCY-
JIOBOI Mefiarlii, iHTeTpoBaHy B MEXaHi3MH aJMiHICTPATHBHOTO IMEPETILIIY;
y 2024 p. nmepxkaBa otpumana Haroponxy OECP 3a naitedextuBHime
ynpasiiaHs cripaBaMmu MAP. Himeuunna peamizyBana y 2005 p. mimoTHMiA
NPOEKT: 3a piK Memniamito npoiinuio 75 cnpas, 80 % SKUX 3aBEpLIMINCH
yenimHo [4]. ®pannist Ta benbris 3anpoBanuiii 000B'SI3KOBY JOCY/IOBY
CTamilo, pe3yabTaToM skoi € mupoBa yroma. Y Croeenii 3akoH 2009 p.
3000B'13aB CyJqd MPOMOHYBAaTH MEMIaIlil0 y BCIX JONUIBHHX CIIpaBax;
HEBMOTHBOBaHa BiMOBa Mo)ke TArHYTH caHknii [1]. Benmka Bpuranis
sniticaroe ABC yepe3 HMRC 3 mudpoBoro crcTeMoro BiICTEKECHHS CIIPaB;
CIpaBH 3 O3HAKaMH KPUMIHAIBHUX NPoBaUKeHb 1ix ABC He miamanaoTs.

[epeBaru mogaTkoBOi Memiallii Ui 3aXUCTy IMPaB IUIATHUKIB € CHCTEM-
Humu. [lo-niepmre, dobposinbHicms — TIATHUK CaMOCTIHHO BHUpINIyE, YU
BCTYIIATH B TPOIIEIyPY, IO BUPIBHIOE CTPYKTYPHHUN AWCOaTIaHC BIaId MiXK
HUM 1 ¢ickaneHUM opraHoM. [lo-npyre, xoughioenyitinicms — BiOMOCTI,
PO3KpHTI B X0Ji Mefiaiii, He MOKYTh OyTH BHKOPHCTaHi NMPOTH IJIaTHHKA
B MOJANIBIIIOMY TIpOBaKeHHI. [1o-TpeTe, onepamusnicmo i ekoHoMIuHICMb —
CYTTE€BE CKOPOUYEHHS Yacy 1 BHTpPAT MOPIBHSIHO 13 CYIOBHM pPO3IJIS/IOM.
[To-ueTBepre, eHyukicmv piwienHs — CTOPOHM He OOMEXEHi MO30BHHMH
BUMOTaMH 1 MOXYTh Y3TOAWTH HecTaHmapTHi ymoBu. Ilo-m'ste, npegen-
MUGHA YHKYI — MOXKJIMBICTh BPETYJIOBATH PO301KHOCTI 0 BUHHKHECHHS
(hopmanbHOTO criopy uepe3 advance pricing agreements Ta TOpU30HTAILHUI
MoHiTopuHr. HapemTi, Mmeniamiss 3a0e3nedye IOAAaTKOBHH IOCTYN 10
npaBocy/is B po3yMiHHI cT. 6 KOHBEHIIIT PO 3aXKCT MpaB JIOJUHU Ta CT. 1
IpoTokomry Ne 1.
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B VYkpaini HOpMaTHBHE MiIIPYHTS U1 MeEIiallil 3aKiajcHO 3aKOHOM
Vkpaiau «[Ipo memianito» Bixg 16 mmctomama 2021 p. Ne 1875-IX, skwii
BU3HAYa€ MeJialilo sK I[03aCyJOBYy JOOpOBUIBHY  KOH(]iIEHLIHHY
CTPYKTypOBaHy mpoueaypy [5]. YTiM 3akoH He mependadae crenialbHOTO
MeXaHI3My IS IyOJiYHO-TIPaBOBUX, 30KpeMa TOAATKOBUX, CIIOPIB: BiIIO-
BigHOi HOpMHU Yy [lomarkoBomy Konekci Ykpainu moci Hemae. Lls mporannaa
0COONMBO BigUyTHA B YMOBAaX BO€HHOTO CTaHY: KiUJIBKICTH CIIOpiB 3pOCTa€e
4yepe3 MOCTiiHI 3MiHM OTIOAATKyBaHHS, a CyJ0Ba CHCTEMa 3a3HA€ CYTTEBOTO
HaBaHTaXXCHHSA. BomHOYac HaBITh 3a BiACYTHOCTI CHEMiaJbHOTO PEryIio-
BaHHsa y 2025-2026 pp. B VYkpaiHi 3poOieHO Iepli NPaKTUYHI KPOKU
Ha IUIIXY JO 3allpoBa/UKEHHs MOJATKOBOi Mexianii. [lepkaBHa mopaTkoBa
cnyx6a Ykpainu y mapTHepctBi 3 Pamoro Oi3Hec-omOyacMeHa Ta YkpaiH-
CBKOIO aKaJeMi€lo0 Mefiamii peajidyBana Hepmuid B icropil YkpaiHu kelic
nojatkoBoi Memiamii: y ciuni 2026 p. 3a pe3yibTaTaMy I03aILIaHOBOT
MepeBipKy IUIATHUKA MIOAO Bin emMHOro 3HaueHHs [1/IB, 3asBimeHoro mo
OTO/KETHOTO BIMIIKOMYBaHHA (IUIATHUK IO TOTO BXXE MNPOWIIOB YOTHPH
MEPEeBipKU 3 TOTO CaMOT0 NHTAHHA), MPaBOMIPHICTh (OpMyBaHHS MOJAT-
KOBOTO KpemuTy OyJo MiATBEpHKEHO, a CTOPOHH UIISIXOM MEepPeroBOpiB
Y3TOIMIIH 3apaxyBaHHA BiIIOBITHUX CYM Y PaXxyHOK MalOyTHIX TOZATKOBUX
3000B’s13aHb 3aMICTh MPSIMOTO OIOKETHOTO BimmkoxyBaHHs [6]. Bukony-
Bauka 00oB’s3kiB ['osoBu JIIIC Jlecs Kapnayx Harojocuina, IO Takuit
(hopmMaT eKOHOMUTD Yac i peCypcH sIK TUIATHUKIB, TaK 1 MOJATKOBOI CIIyX0H,
a 3HAYHy 4YacTHUHY CIIOPIB MOXKHA BPEryJIlOBaTH 0€3 3BEpHEHHs 10 CYIY;
onnouacHo [IIC myGumiuHO 3amekiapyBajia po3poOJIeHHS! BJIACHUX IPOIO-
3MIIHA MOA0 3MiH 10 3aKOHO/IABCTBA PO MoAaTKoBy Meaiariro [7]. Takum
YMHOM, Ha PIiBHI IPaBO3aCTOCOBHOI NPAaKTUKU TMOTpeba y HOPMATUBHOMY
3aKpiIJICHH] IHCTUTYTY TIIOJAaTKOBOI Memiamii BXX€ OTpUMajia eMIlipudHe
MiATBEPIKCHHS.

3 ommamy Ha HaBelIeHE, IHCTUTYIIIOHANI3alis TOAATKOBOI Memiaril
B YKpaiHi € He nuiie 6akaHOl0, a i MPaKTUIHO HEOOXiTHOO: MIJTOTHHH KeHc
JIIC migTBepAWB Ii€BICTH caMOro MEXaHi3My, IpoTe 0e3 3aKOHOaBUOTO
3aKpIIUICHHST BiH PHU3WKYE 3QIHIIMTHCS MOOAWHOKHM sBuimeM. De lege
ferenda mpononyerscs: mo-nepiue, gonosHuTH IlogaTkoBuii Kojeke YKpai-
HU OKPEMOIO IIaBOIO MPO MEMIaIlif0 Y MOAATKOBUX CIIOpPax i3 BU3HAYCHHSIM
Cy0’€KTHOTO CKJIaly, TPEIMETy, CTPOKIB 1 MpaBOBOrO CTaTyCy Yromau
3a pe3ysbTatamMu Meaianii 3a 3paskom Jupextusu 2017/1852 [2]; mo-apyre,
00MEXHTH Cepy 3aCTOCYBAHHS, BUKIIOYMBIIKN CIIPABH 3 O3HAKAMH KPHMi-
HalbHUX TpaBonopyuieHs (nocBix HMRC); nmo-tpere, gopmanizyBatu yxe
HasiBHY npakTuky B3aemonuii JIIIC i3 Pagoro 6i3Hec-omOyacMeHa Ta 3ampo-
BaJIUTH MUTOTHUI NPOEKT Ul BENHMKUX IUIATHHUKIB SK MEPUIy NPaKTHYHY
nmavKy (mocBim Hinmepnmanmis 1 ®panmii) [7]; mo-ueTBepTe, 3a0e3meUUTH
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MiATOTOBKY MeNiaTopiB 31 clemiamizamielo y IyOJidHO-IIPaBOBUX CIIOpax
Ha 0a3i IopuIUYHUX (aKyJIbTETIB BUIIMX HABYATHHHUX 3aKJIAJIB.

[MomaTkoBa Mefiarlist — 1e He MPOCTO aJbTEPHATUBA CY/Y, & IHCTPYMEHT,
SIKMH 3MIHIOE CaMy JIOTIiKY BiHOCHH MiX IUIATHHKOM i IeP>KaBOIO: 3 MPOTH-
CTOSIHHS — J10 Jianory. JIocBix eBponeidCchbKkuX KpalH MEePEeKOHIMBO CBiYUTh,
IO TaKWi MiAXiJ MPamoe — BiH eKOHOMHTD Yac, KOIITH Ta 30epirae MimoBi
BiTHOCHHW; TIEPIINH HAIiOHATFHUHA KEHC, JOBOAUTH, IO IISI MOJENb 3JaTHA
(hyHKIIOHYBaTH 1 B YKpaiHCBKUX yMoOBax [6]. YKkpaiHa Mae BCi migcTaBu s
CHCTEMHOTO BIIPOBDKECHHS IIbOTO MEXaHI3My: € 3arajbHa 3aKOHOJaBya
0a3a, € eBpoIHTErpaliiiHuil IMITyJIbC, € pealibHa MoTpeda y po3BaHTaKEHHI
CyIOBOi CHCTEMH, € BJIaCHa YCIIilIHA TpakTHka, a cama JII[IC myOmiuHO
3aJIeKJIapyBaia TOTOBHICTh IHIIIFOBATH BiIMOBiMHI 3MiHU [7]. 3amumaerscs
3pOOUTH HACTYIMHHUN KPOK — 3aKPIMATH MEIAIlil0 y IMOJaTKOBUX CIIOpax Ha
piBHi [TogaTkOBOrO KOIEKCY Ta MEPETBOPUTH ii 3 TCOPETUUHOI MOMKIIMBOCTI
1 TOYKOBHX KEWCIB Ha MOBHOIIHHUYN NPAKTHYHUN IHCTPYMEHT 3aXUCTY MpaB
Cy0’€KTiB MMOJJTATKOBHUX MPABOBITHOCHH.
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MEJIALIS SIK ®OPMA IPABOBOI IISIIBHOCTI
B YMOBAX BOEHHUX BUKJIMKIB: IPABO3AXUCHHUM
TA COLIAJIBHO-IHTEIPAIIIMHUM MMOTEHIIAJI

KoctiokeBuu Onexcanap KocraHTnHOBHY
KaHouoam 1opuoudHUx Hayx,
acucmenm Kageopu KpUMIiHAIbHO20 NPAOCYO00s
ma npagooxopoHHoi JisibHOCHII,
Bonuncwvkuii nayionanvnuti ynisepcumem imeni Jleci Yepainku
M. JIyyvx, Yrpaina

[ToBHOMacmITabHa BiliHa MOCTaBWIIA MEpe YKPaiHCHKHM CYCILIBCTBOM
He nuire Oe3leKoBi, TyMaHITapHI Ta €KOHOMIYHI BUKJIHMKH, a W CKIamHI
NpaBoOBi THTAaHHSA, IOB’S3aHi i3 3aXHCTOM IpaB JIIOAWHH, JOCTYIIOM [0
NPaBOCYIIs, COLIAIBHOI 3TYPTOBAHICTIO TPOMaJ i MOMIYKOM e()eKTUBHUX
dopMm pearyBaHHS Ha KOH(QIIKTH. Y TakuxX yMOBaXx OCOONMBOI Baru
HaOyBarOTh IHCTPYMEHTH aJbTEPHATUBHOTO BUPIMICHHSA CHOPIB, cepel SIKIX
Memiamis Mmociza€ OJHE 3 IEHTPaIbHUX MiCIb. Ii sHauennst mossrae He
TIIBKKA Y MOXKJIMBOCTI LIBH/IIOTO BPETYIIOBAaHHS KOHQIIKTY 0€3 3BEpHEHHS
0 CyIOy, a ¥ y 37AaTHOCTI BiIHOBJIIOBATH KOMYHIKAI[IF0 MK CTOPOHAMH,
3MEHILYBAaTH COL[ajibHy HANpyry Ta CHPHUATH peaji3auii 1paB JIOJUHU
B CHUTyalisix, Ae (opMmajbHAa FOpUIUYHA MpOLEAypa HE 3aBXAM Oa€ JI0-
CTaTHIH pe3ynbTar.

VY 1boMy KOHTEKCTI MeJialilo JOUIBHO PO3IJIISIATH SIK 0co0IMBY hopmy
npaBoBoi AisutbHOCTI. IIpaBoBa AiSUIBHICTE y TEOPETHKO-TIPaBOBii JiTepa-
Typi pO3yMI€ThCS SIK PI3HOBHJ COLIANBHOI JISUTBHOCTI, IO 3MIHCHIOETHCS
cy0’€KTaMU 1paBa 3 BUKOPUCTAHHSAM IPABOBUX 3aCO0IB 1 CIIPIMOBY€EThCS Ha
JIOCATHEHHSI TIpaBOBOTO pe3ynsrary. 1.3. [apacumiB, aHami3yroud CIHiB-
BiTHOIICHHS MPAaBOBOI Ta IOPUINYHOI isUTEHOCTI, MiAKPECIIOE, M0 TPaBOBa
JUSUTBHICT HE 3BOJUTHCS JMIIE J0 NpodeciiiHol AisIbHOCTI IOPHUCTIB,
a OXOIUTIOE IIHpILE KOJO [ii, uepe3 siKi MPaBo CTBOPIOETHCS, PeallizyeThes,
OXOPOHSETHCS ¥ HAOYBa€ MPAKTUYHOTO 3HAYCHHS y CYCIUIBHHMX BiIHOCHHAX
[1, c. 80]. Takmii minxig A03BOJSIE MOOAYMTH MeJiamil0 HE MPOCTO SIK
TEXHIYHY MpPOIEIypPy IMEePEeroBopiB, a SK MiSUIBHICTh, IO Ma€ IPaBOBHM
3MICT, IPABOBY METY 1 IPaBOBI HACIIIIKH.

B ymoBax BO€HHOro craHy OCOOJMBICTH Mesialii MOJIITae B TOMY,
0 BOHA (YHKIIOHYE Ha IEPeTHHI NMPHUBATHOrO 1 IyONiYHOro iHTEpecy.
3 omHOro OOKy, Meiallis J1Ta€ CTOPOHAM MOXIIMBICTH CaMOCTIHHO Bpery-
JOBaTH cIrip, 30epiraroun JOOpPOBUTBHICTH, KOH(IMSHIIHHICTh 1 PIBHICTH
y4acHUKIB. 3 iHIIOTO OOKy, {i BHKOPHUCTaHHS Ma€ BaXKIUBEe IyOIidHE
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3HAUEHHS, OCKUJIBKHM CIIPHUSE 3MEHUICHHIO HaBaHTAXEHHS Ha CYyIOBY
cucTeMy, 3amodirae eckamamii KOH(QIIKTIB y TpomMazax 1 MiATpUMYE
couianeHy craOinbHicTe. 3akoH Ykpainum «[Ipo wmendiamito» BH3Ha4ae
Memiamio K IM03acyIoBy AOOpPOBUTHHY, KOHQIACHIIHY, CTPYKTYpOBaHY
IpOLEeaypy, MiJ Yac SKOI CTOPOHH 32 JOTIOMOTOI0 MeNiaTopa HaMararoThCs
3armo0irT BUHUKHEHHIO a00 BPETyIIOBaTH KOH(QIIIKT IUIIXOM IEPEroBOpiB
[2]. 3akoH € YMHHUM 1 BCTAaHOBJIOE 3arajbHi 3acaiyl MPOLEIYPH, CTAaTyC
MeziaTopa Ta MOXKJIMBICTD 3aCTOCYBaHHSA Mefiamii y IMBITPHUX, CIMEHHUX,
TPYZOBHUX, TOCTIOAAPCHKIX, aMiHICTPaTUBHIX Ta IHIINX MIPABOBITHOCHHAX .

HaykoBIii ciayniHO 3BepTaloTh yBary Ha Te, IO YKpalHCbKa MOIEIb
Memianii me mnepebyBae y mporeci craHoBienusa. [, 1. IligmyOwwmid,
JIOCHI/DKYIOYHM IIPaBOBE DPETYNIOBAHHS Meialii y myOJiuHMX NpaBOBUX
BiJHOCHHaX y mpaBi €Bponeiicekoro Coro3y, 3a3Hadae, IO OAHUM i3
KJIIOYOBUX BHKJIHKIB Ui YKpaiHM € Y3TO/KeHHS HaliOHAIBHOTO
3aKOHOJIABCTBA 3 €BPOIEHCHKUMH CTaHJapTaMH, a TaKO)X BU3HAUCHHS MEX
3aCTOCYBaHHA MeMiamii y CHopax 3a YydYacTI0 CyO0’ €KTiB BJIaTHHUX
MOBHOBaXkKeHB [3, c. 283-286]. Lle 0coOMMBO BaXXIIMBO B YMOBAaX BOEHHOTO
CTaHy, KONMM MyONligHa agMiHICTpamis yXBalllO€ 3HAYHY KUIBKICTH pIIlIeHb
IOZ0 eBakKyamii, COmiadbHOI IOMOMOTH, KOMIICHCAIil, XWTIa, CTaTyCy
BHYTPIIIHBO TEPEMIIeHUX 0ci0, MOCTYIy IO aIMiHICTPaTUBHHUX IIOCIHYT.
He xoxen cmip y wuiii cdepi mMoxe OyTu MeniabenbHUM, OJHAK Tam, Jie
HAeThCs MPO KOMYHIKALIHHUN KOH(MIIKT, HEMOPO3yMIHHS, OpraHizaiiitHuit
crip abo nmoTpedy B y3ro/KeHHI iHTepeciB, Meiallis Moxe OyTH KOPUCHOIO.

[MpaBo3axucHul MOTeHIian Mezianii B yMOBaX BiHHM PO3KPHBAETHCS
yepe3 ii 3B’S30K 13 JOCTYNOM JI0 TPaBOCYIs. €BpPOMEUCHKI CTaHIAPTH
BUXOJISITH 13 TOTO, 1[0 TPaBO Ha JIOCTYH JIO Cy1y He € aDCOJIOTHUM 1 MOXeE
MiAIATaTH JOMYCTUMHM OOMEKEHHSM, OIHAK TaKi OOMEKCHHS HE TMOBHHHI
3BY’)KYBaTH caMy CYTHICTb IIbOTO TpaBa [4, c. 25]. BogHouac anbrepHaTHBHI
CrocoOM BHpIMICHHS CIOpiB HE MAalOTh 3aMiHIOBATH CYIOBHHM 3aXHUCT,
a MTOBMHHI JOMOBHIOBATH ioro. CaMe Takui Miaxig € 0COOJMBO BaXXJIWBUM
IUIs YKpaiHu, J1e BHACHIIOK OOMOBUX [IiH, IepeMillieHHS HAaCceICHH:, pyHHY-
BaHHs IH(QPACTPYKTYpH Ta NEPEBAHTAXKCHHS CyJOBOI CHUCTEMH 4YacTHHA
rpoMajisiH ()aKTUYHO CTHUKAETHCS 3 YCKJIAJAHEHUM JOCTYIIOM JI0 TPABOCY IS
Y umx ymoBax Mejiaiisi MOXE CTaTH [OJAaTKOBHM KaHaJOM IPaBOBOTO
3aXHCTy, aje JIMIIEe 32 YMOBU AOTPHUMaHHS IOOPOBLIBHOCTI, HETUCKPHMIi-
HaIlil, mpodeciiHocTi MejiaTopa Ta 30€pPEeKCHHS MpaBa 0COOU 3BEPHYTHUCS
JI0 cyny.

Koncrurynittnnit Cyn VYxkpainm y Pimenni Bin 18 mumus 2024 p.
Ne 8-p(11)/2024 mHaronocuB, IO HaBiTh B YMOBax BOEHHOI'O CTaHY
BepxoBeHCTBO KoHerurynii YkpaiHu, IpHHIUIT BEpXOBEHCTBA MTpaBa, MOMII
BIagW, IOBara 10 MpaB 1 CBOOOA JIOAWHM 3aJHIIAIOTHCS OCHOBAMH
JIEMOKPaTHYHOTO KOHCTUTYIiHOTO naxy Ykpainu [5]. Lle monoxxeHHs Mae
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MPUHIUIIOBE 3HAYCHHS JUIS aHai3y Memiamii sk (opMH TPaBOBOI MisUib-
HocTi. BoeHHHMII cTaH HE CKacoBye MOTpPeOM y NMPaBOBHX, 'YMaHHHX 1 Mpo-
NOpUiHKUX croco0ax BupinleHHs KOH(IiKkTiB. HaBnmaku, y Kpu3oBUX yMOBax
3pocrae moTpeba B TaKWX IHCTPYMEHTaX, SKi TO3BOJSAIOTH HE TUTBKH
3abe3neynTH (OpMabHE 3aCTOCYBaHHS HOPM, a W 30€pertd JHOICHKY
rigHicTh, MOBipy 10 mpaBa 1 BimuyTrs crpasemnuBocti. KCY mpsmo
MiAKPECIrB, W0 1 MiJ Yac BOEHHOTO cTaHy KOHCTHTYIIS 3aiHIIaeThCs
OCHOBOIO MEXaHi3My 0OMEeXeHHs IpaB i cBOOO, a ToBara J10 IpaB JIOAUHU
30epirae GyHIaMEHTANBHUI XapakTep .

Oco0:11BO TIOKA30BOIO € POJIb Meiallii y mpolecax iHTerpauii BHyTpim-
HBO nepeMinienux ocid. BITO 4acTo CTHKAOTHCS 3 KHUTIOBUMH, CIMEHHIMH,
TPY/ZOBUMH, COLIAILHUMH, aJMiHICTPATUBHUMH Ta MOOYTOBMMH KOH(IIIK-
TamMH. YacTMHA TaKUX CIHOPIB Ma€ MPaBOBY MPUPOJLY, aJie BOJHOYAC MICTHTh
CHJIBHUH TICHXOJIOTIYHHMHN 1 coliaibHUK KOMITOHeHT. Harpukian, KoHQIIKT
Mk BIIO Ta opeHIomaBIeM MOXE CTOCYBAaTHCS YMOB JIOTOBOPY, CTPOKIB
NPOXKHUBAHHS UM OIUIATH KOMYHAIIBHUX ITOCITYT, ajie (PaKTHYHO BIH HEPigKo
TIOB’I3aHMH 13 TPAaBMOKO IEPEMIlICHHS, HEIOBIPOIO, CTPAaXOM BTPATH JKUTIIA
ab0 eKOHOMIYHOIO Bpa3nmBicTiO. Taki cuTyarii moTpeOyroTh He IHIIe
(hopMabHOTO 3aCTOCYBaHHSA IpaBa, a i IOIIYKYy JIIOACHKOTO, 30amaHco-
BaHOTO PillICHHS.

. A. CenixoB, aHaJIi3yr04X IPaBOBI OCHOBH colianbHOTO0 3axucty BITO,
CIIYIIIHO 3a3Hayae, 110 YKpalHChbKa MOJIENb MIATPHUMKH MEPEMIIICHUX 0Ci0
MOBMHHA TEPEXOIUTH BiJ JIOTIKA THUMYAacOBOrO 3a0E3MEYCHHS IO JIOTIKH
cTayioi iHTerpariii y coliaabHO-eKOHOMIYHE cepeioBHie rpoMan [6, c. 105].
Y npoMy mepexoii Meniaiis MOXKE€ BHUKOHYBaTH BaXJIMBY (YHKIIIO: BOHA
JlorioMara€ He TiUIbKM BPEryJIbOBYBaTH OKpeMi cropu, a W Qopmysaru
MEXaHI3MHU CIIIBXHTTS MK IEPECeNICHIIMI Ta IPUHMAIOYUMH I'POMa/IaMH.
Mnerbest mpo KOHMITIKTH 100 KOPHCTYBAHHS CIIIBHOIO iHPPACTPYKTYPOIO,
OTPHMaHHSI TYMaHITapHOI JIOTIOMOTH, PO3MIIIEHHS y THMYacOBOMY XHTJII,
MIpaleBIANITYBaHHS, HABYAHHS JITSH, y4acTi Y )KUTTI TpOMau.

Comianpauid BuMip wi€l mpobiemu po3kpuBaroTh M. M. Jlexomerona,
A. B. IIyns Ta B. €. Cripina. Jlocmigaumi miaKpecIonTh, 0 IHTerparis
BIIO y mnpwiimaroui rpoMaaum He Moxe OyTH 3BeAeHa A0 (i3UYHOTrO
pO3MIllIEHHS JIIOJied y HOBOMY HAacelleHOMY IyHKTi. Bona mnepeabauae
BKJIFOUEHHSI Y COIiaJbHI MEpexi, JOCTYN 10 MiATPUMKH, Y4acTb y IpoO-
MaJICbKOMY JKUTTi, mpodecifiHy ajganrtaiiito Ta BiIHOBICHHS BIAYYTTS
oe3neku [7, c. 30—36]. Memiaiis y TakOMy KOHTEKCTI MOXXe OyTH HE JIUIIE
peakii€ro Ha BKE HAsBHUN KOH(QUIIKT, a il MPEeBEHTHBHUM IHCTPYMEHTOM,
110 JI0TIOMAarae rpoMajii BYaCHO BUSIBIISITH PU3MKH HANPYTH 1 IEPEBOIUTH X
y IUIOIIUHY JaJIoTy.

A. O. Ueiitnina, DOCHIHKYIOUYH 3allpOBaKEHAS Meiamii K MeXaHi3My
BpETYJIIOBaHHSA KOH(IIKTIB, COPUIMHEHUX BIHCHKOBUMH TOIISMH Ha CXOIi
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Yxpainu, 3BepTae yBary Ha Te, II0 MEAialliifHi Ta AiaJoroBi MPaKTUKH MO-
JKYTh CIIPHUSATH 3HW)KEHHIO COLIAJILHOI HANpyTH, BiIHOBJIEHHIO KOMYHIiKawii
MK CTOPOHAMH Ta MOMNEPEHKEHHIO NOrianoOiaeHHs KoHIikTiB [8, ¢. 39—41].
Leit BUCHOBOK 30epirae akTyalbHICTh 1 B YMOBaX IMOBHOMACIITA0HOI BiifHH.
Bimpmre Toro, BiH Ha0yBae MUPIIOTO 3HAYCHHS, OCKUTBKH BHYTPIIIHE TIepe-
MIIIEHHS CTajJ0 MAacOBHM, a TPOMajad OIHOYAaCHO BHKOHYIOTH (YHKIIT
npuitoMy, MATPUMKH, aJalTamii Ta iHTerpamii 3HaYHO1 KUTBKOCTI JF0IeH.

BaxnnBoro HOBAIli€l0 OCTaHHIX POKIB € PO3BUTOK OHJIAMH-Memiarii.
JLA. Crpensbinpka Ta T.B. brmamyk 3a3HagaroTh, mo OHIaWH-MeIiamis
Moxe OyTHM e(pEeKTHBHMM IHCTPYMEHTOM BUPIIICHHS KOHQIIKTIB cepen
OoikenuiB ta BIIO, ockinbku 103BOJSIE IOJAaTH TepUTOpialibHI Oap’epw,
3MEHIY€ BHUTpATH dacy 1 3a0e3redye JOCTYI 10 MpOLEAypH HaBIiTh TOI,
KoJIH (pi3UYHA MPHUCYTHICTH CTOPIH € yckinaaaeHow [9, ¢. 93]. Ina Ykpainu
e Mae ocoONMBE 3HA4YEHHs, aJ/pke 4YacTWHAa TpoMaasH mepeOyBae
3a KOP/IOHOM, YaCTHHA — Y Pi3HUX perioHax JAepXaBH, a YaCTHHA — Y MICIfX,
ne OesmekoBa CHTyamis HE JIO3BOJISIE IIOBHOIIIHHO KOPHCTYBaTHCS
TpamuIifHIMHU (popMaMu MPAaBOBOTO 3aXHCTy. BogHowac oHialiH-Mesmiamis
moTpedye MOJATKOBHUX TapaHTIH: 3aXWCTy MEPCOHANBHUX NMaHUX, IH(PPOBOI
JIOCTYTIHOCTI, TEXHIYHOi O€3MeKH, ICHXOJOTiYHOI JOBIpH Ta HAaJIEKHOI
ineHTHdiKaii y9acHUKIB.

Pa3om i3 TUM Meiallis He MOBMHHA ifeanizyBaTucs. Ii 3acTocyBaHHS Mae
gitki Mexi. [To-neprire, memiaiis He MOXke OyTH ¢PEKTHBHOIO TaM, Ji¢ OJHA
31 CTOpiH mepedyBae Mmig MPUMYCOM, CTPaxoM ab0 ICTOTHOIO 3aJeXkKHICTIO
Bix iHmoi. [To-npyre, BoHa He MOXe 3aMiHIOBaTH KpUMiHAJIbHE MPOBAJI-
JKEHHS1 y CIIpaBax Mpo BOEHHI 3JI0YMHH, HACHIIBCTBO, KaTyBaHHsI, CEKCyaJIbHE
HACWJIBCTBO YM 1HII Tpy0l MopylleHHs npas JroauHu. [lo-Tpete, y cropax
3a y4acTIO OpraHiB IyONiYHOI BIagy MeAiallisi MOBHHHA 3aCTOCOBYBATHCS
JUIie B THX MeXax, Je 1€ He CYyNepeunTh NPUHIUITYY 3aKOHHOCTI,
myOidHOMY iHTepecy Ta 000B’SI3Ky aaMiHICTpamnii JisiTH BUKIFOYHO HA Mij-
CTaBi, y MeXax IIOBHOBaXCHB 1 y CIIOCi0, mependadeHi 3aKOHOM.

CaMe TOMYy MeMiamifo MAOIIBHO pO3IJSIIATH HE K albTCPHATHUBY
MPaBOCY/JIIO, a SIK eJIEMEHT Cy4acHOT MpaBo3axucHoi iHdpacTpykTypu. Bona
MOXe e(EKTUBHO IMPAIIOBATH MOPS 13 CYyJOBUM 3aXHCTOM, O€30ILIaTHOIO
MPaBHUYOIO JIOMIOMOI'O0, COILIAJbHUMHU CITyKOaMH, aIMiHICTpaTHBHHUMH
npoueaAypamMH, I'POMaJICBKUMU KOHCYJIBTALISIMM Ta TPOrpaMamMH BiJHOB-
JIeHHS] TpoMaj. Y 1IbOMY CEHCI Mejialis € MpOsSBOM MpPaBOBOI IisTbHOCTI
HOBOTO THITy — HE KapaJbHOi, He CYTO BJIaJHOI, 2 KOMYHIKaTHBHOI, JIIOAMHO-
IEHTPUYHOI Ta BiIHOBHOI.

Oxpemoi yBaru morpedye MiJIrOTOBKa MEIiaTopiB A poOOTH 3 KOH-
¢mikramu, mTOB’si3aHMMH 3 BifiHOO. Takmii MeniaTop TNOBHHEH MaTH
HE TUTBKHM 3HAHHS TPOIENypH, a ¥ po3yMiHHSA mpaBoBoro crarycy BIIO,
0COONMBOCTEH comianbHOI POOOTH, TPABMAaTHYHOTO HOCBiAY, KOMYHIKaIlii

246



3 BPa3JIMBHMH I'PyNaMH, a TAKOXK MEX JOIMYCTHMOCTI Meaialii y CKJIaJHUX
MPaBOBUX CHUTYyallisX. be3 mporo Memiamis Moke MEpeTBOPHUTHCT Ha Qop-
MaJIbHy HpoLeaAypy a00 HaBiTh CTBOPUTH PU3MK MOBTOPHOI TpaBMaTH3aLil
CTOpIH.

Otxe, Memiariisi B yMOBaX BOEHHUX BHKJIHKIB € HE JIMIIE iHCTPYMEHTOM
AIBTEPHATHBHOTO BUPIIICHHS CIIOPiB, 8 W BaXXIUBOI (HOPMOIO MPaBOBOI
TSUTBHOCTI, SIKa CIPSMOBAaHA Ha 3aXUCT IPaB JIIOJUHH, BiTHOBICHHS AOBipH
Ta MiATPUMKY COIIaJbHOi 3rypTOBAHOCTI. i 3HAUeHHs ToONATac B TOMY,
10 BOHA JJO3BOJISIE TTOOAYHNTH 32 IOPUANIHAM CIIOPOM JTIOJHUHY, ii iHTEepecH,
JIOCBiI, MOTpeOM 1 MOXJIMBICTH CaMOCTIHHO OpaTH y4acTb y MOUIYKY
cnpaBeuIMBOro pimenHs. s YkpaiHu po3BUTOK Mefiallii € BaXIMBUM He
TITBKH 3 TO3UINI €BPONCHCHKOI IHTErpaimii 4u MOJEpHI3aIlii IPaBOBOI
CHCTEMH, a ¥ 3 MO3HMIII MICIIBOCHHOIO BiHOBIEHHS. Meiallis MOKe CTaTh
OJTHUM 13 TUX NIPAaBOBUX IHCTPYMEHTIB, sIKi JIOTIOMOXKYTh TpOMajiaM MeperTH
BiJl JIOTIKM BIDKWBAHHS 1O JIOTIKH CIIBIIpalli, BiJl HANpyr#w — IO Iiajiory,
Bil ()OPMaJIBHOTO 3aXUCTY MPaB — 10 1X PeabHOTO JIFOJICHKOTO BUMIpY.
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CyuacHuii eran pedopMyBaHHS KpUMIHAIBHOI locTHLIi B YKpaiHi
XapaKTepU3yeThCsl TOCTYIOBUM BIJIXOJOM BiJl TpPaAWIIHHOI KapaibHOT
napajiurMi Ha KOPUCTh BITHOBHMX MiAXOIB, 0COOJIMBO y cdepi npaBocyaas
1010 HETIOBHOMITHIX. KIFOUOBMM eTarmoM HbOro MpOIECy CTaJlo BIPO-
BajpkeHHs [linoTHOoro mpoekrty «IIporpama BiTHOBHOTO MpaBOCYAIS VIS
HETIOBHOJIITHIX», PO3IMIMPEHHS SKOTO Ha BCIO TEpUTOpil0  YKpaiHu
y 2024 poui (3rigHo 3 Hakazom Ne 2176/5/501/176) 3aknano ¢yHmameHt
U1t HOBO1 (hopmu cmpaBeanmuBocTi. [IpoTe, mompu MO3UTHBHY AWHAMIKY,
Ha TIPAKTHUIl BiIHOBHE MPABOCYAIS YaCTO 3BYXKYETbCA 10 (HOPMAILHOIO
NpoLIeCy NMPUMHUPEHHSI CTOPIH a0 BIMIIKOJYBAaHHS MaTepialbHOI IIKOJIH,
3aJIMIIAI0YH 11033 YBarow rNMOMHHI TpaHchopMalliiiHi Ta coliaabHO-aaan-
TalilHi aCIeKTH.

[ToHATTS BIOHOBHOrO IpaBOCYIUIs Tpeda PO3yMITH HE JIMIIE MpPOLEC
NPUMHPEHHS MOTEPIUIOro 3 OOBMHYBaYeHUM 3a yd4acTi MeziaTtopa aie
1 po3yMmiTH Horo Ounbln (iOCOPCHKM, IMMOWHHO 3 aKIEHTOM HE JIMIIe
Ha TOTEPIUIOro (iHTEPECH SKOTO PO3MIIAIAIOTHCS SK JAPYTOPSIHI, TOMY IO
Ha MepIIoMy Micui cToiTh morpeba NmokapaTH BHHYBATII), a i Ha HpaBo-
MOpYIIHHKA (100 3MIHUTH HOTO CBITOTIISA TS TIOAAJBIIOL TIEPEOIIiHKH i,
SIKi BIH BUNHUB).
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YMOBHO HPaKkTHKU BiIHOBHOTO HPABOCYJISI MOXKHA PO3IUIMTH Ha KUTbKa
mogeneid (popm, mpakrtuk). Halimommpenimmmu 3 HUX € * NpOrpaMu
NPUMHPEHHS IOTEPHUIMX 1 MPaBONOPYIIHUKIB (BLIOMI TakoX SIK
«MeJiaris, «IIOCepeIHUIITBOY, «KOH(EPEHIIii )KEPTB i IMPaBOIIOPYITHHKIBY)
(Taka cucrema IpenCTaBIeHa B KpaiHax €BpOmM); ® KoJa IPaBOCYIIs —
MporpaMH, B OCHOBiI SKHX JISKaTh TPATUIll MMiBHITHOAMEPUKAHCHKIX
iHAiaHIIB (mpoBOAATHCS mepeBaxxHOo B Kanani); ¢ cimeiiHi xoH(pepeHIii
(6barpkiBomHa — HoBa 3emaHmis); * mporpamMu CHOpPUSHHS JKepTBaM; ¢
MPOTpaMH  CHPUSHHSA €KC-3JI0OYMHIPIM; * PECTHTYLIS; * 3aJIydeHHS 0
CyCHUTBHUX poOIT Tomlo [4]. npakTHku Kpain Cxomy.

Ii pi3Hi Mozeni BIZHOBHOI'O IMPAaBOCYIJs PO3KPUBAIOTH CYTh Ta MOXK-
JIMBOCTI TaKOTO IPOLECY 32 JUIS MOAAIBIIOr0 HAIpallOBaHHS YKPaiHCHKOIO
MPaKTHKOI0 €EKTUBHHUX CTPATETii HE JWIe BUPIIEHHS KOH()IIKTIB, a 1 B
BPETYJIOBaHHI CYCIUIBHMX BIJHOCHH TOB’SI3aHUX 3 KPUMiHAJIHLHUM
MIPABOIIOPYIICHHSM.

®inmocodiss BiTHOBHOTO MpaBOCYIIsS Mae 0a3yBaTHCsA Ha BH3HAHHI TOTO
(hakTy, IO BCTAHOBICHHS Ta MATPUMKA BIAHOCHH 3 IHIDUMH JIOABMHU
e 06a3oBol0 mOTpeboi0 moawHU. [IpaBomoOpyIIeHHS B TMepHIy dYepry
PYHHYIOTH MDKOCOOMCTICHI BiTHOCHHH, aji€ XBWIBOBHH €(eKT TaKoi
MOBEIIIHKM MOJKE TMOIIMPIOBATH CBill BIUIMB Ha JPY3iB, CIM’I0, COIiaibHE
otoueHHs Toio. CaMe TOMY BiJHOBJICHHS MMOPYIICHUX BITHOCHH Ma€ e(heKT
3MUJICHHS. HE TUIBKK JUIsi OJHIE] OKpeMol >EPTBU IPAaBONOPYLICHHS,
aje W BIUIMBaE€ Ha MPABOMOPYIIHUKA (OCOONMBO B MaJeHBKHUX TPOMAajiax,
ceNax TOIIO), KOJICKTHB a00 rpoMajy 1 HaBITh HA BiTHOCHHM 3a TX MEXKaMHU.
BigHoBHe mpaBOCyI/s IPYHTYETHCS Ha PO3YMIHHI BH3HAYaJIbHOI PO
CaMOCTIHHOCTI Ta CaMOMISUIHOCTI JIFOJIEH y BPETYJIIOBaHHI CyCHUIBHHX
BIJHOCHH.

BinHoBHe nmpaBocy I MOKJIMKAHE 3LUTIOBATH, HA/ATH MOPAJIbHUH YPOK,
3aydaTH TpoMajy, IiJIITOBXYBAaTH ii O MPOBEAEHHS JiaJory Ha OCHOBI
MOBArk, CIPHUATH YCBINOMJIGHHIO I[IHHOCTI IIPOIICHHS, BiAIMOBiNANIBHOCTI,
BHOadeHHsS 1 BUIPABICHHSA, a TaKOXX BiTHOBJICHHS HAJEKHOTO (Di3MIHOTO
Ta EMOI[IITHOTO CTaHy MOTEPIILIOr0, MPaBOMOpPYIIHUKA Ta rpoManu [1, ¢. 77].

BigHoBHe mpaBoOCyAlsl BUXOJUTH 32 MEXI NPAaBHUYOTO IHCTUTYTY
i moegHye B co0i comianbHi, ncuxojoriuni [3, c¢. 232], memaroriuni Ta
IOpUIMYHI eJIeMeHTH, (POPMYIOYM HOBY MapajurMy KpHUMiHAJIBHOT MOJITUKU
Vkpainu [3, c. 232].

Jlope4Ho BiMITHTH 1110 came€ B IICHXOJIOTIYHMX 1 MEJaroridyHux HayKax
MiAHIMAETBCS JUCKYCis IOAO BIPOBADKCHHS BIJHOBHHX MIPOTpaM, SK
KOMITOHEHTIB NPOBAPKCHHS CTAHIAPTIB JMHAMIYHOI OE3MEeKH B KOHTEKCTI
poOOTH NpaKTHYHMX IICUXOJIOTIB 3aKianiB ocBiTH. Hapasi B pamkax po3-
pobku kouuentii Monem «MupHa MKOJa» pPO3TIAAAIOTh HACTYIIHI METO-
JIVKH: «BIAHOBHA IIKOJa» — CIPsMOBaHa Ha ()OPMYBaHHS MapTHEPCHKUX
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CTOCYHKIB Ta e(peKTHBHOI KOMYyHIKallil MK IefaroraMmu, y4HsIMH Ta Oarb-
KaMH 1 MOKJIMKaHa CHPHSTH SIKICHOMY OCBITHBOMY IIPOLIECY 33 CYYaCHHX
PH3HKIB; HIKUIbHA CITy’0a MOpO3yMiHHS — IIKUIBHA CTPYKTypa Uisl Ipode-
CiffHOTO BHpIIICHHS KOHQIIKTIB i HaBYAHHS KOHCTPYKTHBHUM MOJICISIM
MOBEIIHKY Ta KOMYHIKAIIi1, 0 TPAITIOE 3a MIPUHIIUTIOM «PIBHHH — PIBHOMY»:
meronuka «CrilikicTe» Ta «KymnbTypa mobpocycinctsa» [2, c. 263].

Haxanp, Hapasi konmenmis Mogem «MupHa IIKOJa» CIpsSMOBaHA
Ha TonepeKeHAs KOH(UTIKTIB cepe]] YIHIB Ta HOMEepeKEHHS Ta TIOAO0TaHHS
CTpecoBHX fABWI OOHOBHX [iii Ha Tepuropii Ykpainu. OxHak ii po3poOka
Ta TpaKkTHYHa anpoOaiis pe3ysibTaTiB MOXYTh cTatu (yHIaMEHTOM
JUISL TIOAAJIBIIOTO PO3BUTKY CHCTEMH BIJIHOBHOTO NPAaBOCYAIS, IIOJO HEIO-
BHOJITHIX SKI BYMHWIM KpUMIHIGHE NPaBONOPYIICHHS, 30KpeMa Uit
CTBOPEHHS IICHTPIB a0NTallii/ BiTHOBHUX LEHTPIB 00 MEepEeBUXOBaHHSI.

3p03yMijio, IO BiJHOBHE MPABOCYIAS MOXE 1 HE 3MCHIIUTH KUTBKICTh
KPUMIHAIBHUX TPaBOIOPYIICHb, ajie BOHO INpPH3BENEe JO CYTTEBHX 3MiH
IOA0 TOBEpHEHHS (peiHTerparii), B IpoMaay NpaBOMOPYIIHHKIB, depe3
comiaibHy aJanTaIliio Ta MiATPIMKY.

3aranoM TeEHITEHIIapHa cHUcTeMa YKpaiHH Mae OyTH IMepeocMHCIeHa
3 BEKTOPOM Ha MOMYJLIPU3AIliI0 LEHTPIB, AKi O CHPHIIN COWialdbHIA amam-
Tarii MpaBOMOPYIIHKKIB (MOKIMBO HAaBiTH 1 MO aHajory cuctemMu Bang-
jiao). Taka anmanrailisi MOBUHHA 3IIHCHIOBATHCS Y TICHIN CHIBIpalli NEHITEH-
iapHoi Ciy)kOM 3 TpOMaJCPKUMH OpraHizalisMu Ta/abo 3aKiajgaMu
3arajibHOI OCBITM Ta MNpPEJCTaBHUKAMH TIPOMajJu B LIUIOMY. YKpaiHCbKa
CHUCTEMa BIJHOBHOTO MPABOCYIJS MOTpeOye HEHTPIB (Y BUIILAI CUMOio3y
TPOMAJICHKOI Oprasizamii 3 TCHITCHI[IApHOK CIyk00r0 Ta/abo MpencTaB-
HUKOM TpoMajiy, Ta/abo MpeacTaBHUKAMHU IICHXOJIOTIUHHUX CITyKO 3akiaiB
IIKUTBHOT OCBITH), 5IKi O OyJIM OpiEHTOBAHI Ha PO3BHUTOK JKUTTEBHX HABUYOK
MIPaBOIIOPYIIHUKA HOro HaBYaHHS, JOMOMOTH Y TpaleBIAIITYBAaHHI TOIIO.
o6 npaBOMOPYIIHUKH BiI4yBajdHM IICHXOJOTIYHY MIATPUMKY (MOXKIIMBO
HaBITh Yepe3 PeNiriiHi opraHi3ariii) i CHIIN POJOBKYBATH KUTTS B TApPMOHI1
3 CyCITLIIBCTBOM.

Ha namy nymky juis neperBopeHHs [1iI0THOrO MpoeKTy Ha MOBHOLIIHHY
HAI[lOHAJIbHY MOJIE)Ib HEOOX1IHO:

1) crBopeHHs Mepexi HEHTpiB (Ha 3acamax JAepKaBHO-TIPHBATHOTO
MapTHEPCTBA), sIKi O 3a0e3neuyBain NCUXOJIOTIYHUHA CYNPOBiJ/I, HAaBUYAHHS Ta
JIOTIOMOTY Yy TpaleBJIAlITYBaHHI HENOBHOJITHIX MICJs NPOUENypHU IpH-
MUPEHHSI.

2) BHectd 3MiHM 10 KpuminanbHOro Kojaekcy Ykpainu ta Kpuwmi-
HaJILHOTO IIPOLIECYabHOTO KOJEKCY YKpaiHH, Iepen0auynBIIN MOXIIMBICTh
NOKJIaJJaHHsI Ha HETOBHOJIITHBOTO OOOB’SI3KIB  BHXOBHOTO XapakTepy
(BiOBiMyBaHHS TPEHIHTIB i3 JKUTTEBUX HABHYOK, OCBITHIX KypCiB TOIIO) SIK
HEBiJ €MHOI YaCTHHHU YTOAH PO MPAMHUAPECHHS.
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3) MepeoCMHUCIHTH POJIb MEHITEHLIaPHOT CHCTEMH, 3MICTUBIIN aKIIEHT
i3 i307mii Ha AaxKTHBHY B3a€EMOJII0 3 TPOMAJIOI0, pENiriiHUMHU Ta
TPOMAJCPKUMM  OpraHi3allissMd  JUIi  CTBOPEHHS  CEpelOBHINA,  Jie
NPaBOIOPYIIHMK Bi4yBa€ MATPUMKY Ta CHIIY 3MIHUTH CBO€ JKHTTAL.
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CEKIUA 5. KPUMIHAJIBHA IOCTHIIA
B YMOBAX ITPABOBOI'O PEXKUMY
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DOI https://doi.org/10.36059/978-966-397-613-6-61

MPAMI TA ITYBJIYHI 3AKJIMKHU 10 BUMHEHHSA AISIHb,
IO CTAHOBJIATH 'EHOIU/I: TPOBJIEMM KBAJII®IKALIL
TA CYJAOBOI IPAKTUKH

Angpymko Anapiii Bacunsosny
OOKMOp 10PUOUUHUX HAYK, npoghecop,
3a6i0y6ay Kageopu KPUMIHATbHO-NPABOEOT NOLIMUKU
I0pUOUYHO20 paKyTbmeny,
Jlepoicagruil suwuli HABYANLHUL 3AK1A0
«Yorceopoocekuil HayionanbHULl yHIGEpCUMeEm»
M. Yorceopoo, Vrpaina

Ha cporomui B €auHOMY Jep)KaBHOMY PEECTpl CYy[OBHX pillleHb Mic-
TUTBCSI JIMIIE TpU OOBHHYBaNbHI BUpOKH 3a 4.2 cT.442 KK Vkpainm.
Bci Bomm yxBameni IlleBueHkiBchkuM pailioHHHUM cymoMm Micta Kwuesa
y 2024 pomi. 3a3HaYeHUMH BHPOKAaMHU B MOPSAKY CIIEI[iaIbHOTO CYIZOBOTO
MPOBAJKEHHS 3a BificyTHOCTI 00BMHYBavyeHoro (in absentia) 3acymkeHi Tpoe
IPOMaJIsTH POCiichKoi (heaeparii.

[Mepmmit i3 HUX 3acyKEeHWH 3a Te, MO, OyIy4H TeJIeXKypHAIICTOM,
miji 4ac OHJAMH-TpaHCisnii edipy aBTOPCHKOI MporpaMu «AHTOHUMBDY
Yy XOJli pO3MOBH 3 POCIHCHKUM MUCBMEHHUKOM PO3IOBIB, IO B JUTHHCTBI
(11e 3a pamgHCHKHUX YaciB), Mix 4ac Woro mepeOyBaHHs B cenuii COTOTBHHO
3akapriaTcbkoi 00acTi, MicleBi POCIHICBKOMOBHI MIiTH TOBOPHIM HOMY,
mo YKpaiHa OKyIOBaHa «MOCKaJISIMI, IIEpeOUB CIIBPO3MOBHUKA 1 IyOuIid-
HO 3asBUB: «A TpsAM TONHTh Takux Hamo B TeicbiHe. [IpsiMm BoT, Tam,
rae «mwiblHe Kada». IIpsMm TonmuTh Haxo Takux AeTed, npsM B ThICBIHE.
OTO HE Ball METOA, MO3TOMY BBl WHTEIUIUTCHTHBIC JIIOAW, IHCATEIH-
(hanTacTel. A 3TO Ham MerToA. BOT mpsM ckaszan, 94TO MOCKaJld OKKYIIH-
poBanm M cpasy mpsM Opocaemb B peky ¢ OypHbIM TedueHuem! ... U Tam
Kax/Jasl 3Ha4UT 130a HA3bIBACTCS CMEPEKOBA ... «CMEPEKOBA Xara», U BOT
IpsiM B 3Ty CMEPEKOBY XaTy INpsiM 3a0MBaTh W jkedb...». Kpim Toro, mei
pociiicbkuit )xypHanicT OyB BU3HaHWN BUHHHM y BUTOTOBIICHHI MarepialiB
i3 3aKIMKaMH J0 TeHOLWAY 3 METOI0 iX IOJANBIIOr0 PO3IMOBCIOJDKEHHS,
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a TakoX y IX IOUIMPEHHI, OCKUIBKM MiJ Yac orjisiay Mepexi IHrepHer
y BizkpuTOMy HOCTyHi Oyj0 BHSIBICHO Bileo3amuc 3a3HAu€HOl Iporpamu
«AHTOHHMBD), pO3MIlICHHH Ha BimeoxocTuHry «YouTubey, skuii 3abe3-
MeYyBaB MOXKIIUBICTh HOTO IEeperisaay HeoOMeKEHOMY KOy 0cil, 110 MaroTh
nmocty Ao [aTepHery (Bupok 1) [2].

Hpyruii OyB 3acyIDKeHHI 3a Te, 10 BHTOTOBHB 1 PO3IOBCIOAWB 4epes
Biacuuii Telegram-kanain, sikuit Mae 41 618 3apeecTpoBaHWX KOPUCTYBAdiB,
myOmikamito 3 TekctoMm: «M He 3a0yapTe ymaputh no banmepe Bo JIpBoBe.
B maranmy, x 80-metmro YIIA». Lo myOmikamiro, ska mepeOyBaia y
BIJIBHOMY JIOCTYIi JUIsi HEoOMeXeHOoro koma ocid, OyJo BH3HAHO
nyONMiYHUMHU 3aKJIMKaMH 10 TeHOUWAY YKpaiHChKOi Hamii, a came po ii
YaCTKOBOTO 3HHUIIECHHS 3a MiCLIEM KOMITaKTHOTO MPOKUBAaHHS y MicTi JIbBOB1
IIAXOM I11030aBJIEHHS >KUATTS 11 wWieHIB Ta/a00 3amofisHHSA IM TSOHKKHX
TIIECHUX YIIKOKEHb (BUpok 2) [3].

Tperiii (Ocoba_3) OyB 3acymKEeHHUH 3a Te, 110 BUTOTOBHB 1 PO3IMOBCIOINB
Ha caiiti «PA HoBoctm» martepian, y sSIKOMY IpsSMO i MyOIiYHO 3aKITMKaB
JI0 TEHOLIMAY YKPATHCBKOTO HApOIy, a caMe A0 HOro 4acTKOBOro (hismaHoro
SHHUIIECHHS NIIIXOM [030aBICHHS JKUTTSA HOTO WICHIB Ta CTBOPEHHS JUIS HUX
JKUTTEBUX YMOB, PO3PaXOBAaHMX HA iX YaCTKOBe (hi3WMyHE 3HHIICHHA. Y Iii
myOmikamii ccTeMHO, 0€3KOMIIPOMICHO Ta Oe3aJbTepPHATHBHO MPOCYBAIHCS
i71e Ipo HECIIPOMOXKHICTh YKPaiHCHKOT IepKaBu JI0 MOJIabIIOro iCHYBaHHS,
HEMOBHOIIIHHICTh 1 JIPYTOCOPTHICTh YKpaiHChKOI HaIlil, a TakoX HeoOXi-
HiCTh ii 3HUIIeHHS. 30kpema, Ocoba 3, MOCTIHHO MiAMIHIOKOYH MOHSTTS
«HAIIOHATI3MY» Ta HAIM3M», IyOJIUYHO 3aKIIMKaB POCIHCHKY BIaLy 3MiHCHH-
TH TaK 3BaHy «JeHanudikaniro» YKpaiHu, sika, 3a HOro 3ajJymMoM, Maia
nepefdayaTi Hacammepes] (Pi3UYHE 3HUIICHHS BIHCHKOBOCITY>KOOBIIIB
30poitnnx Cun YkpaiHd, «HAI[lOHANFHUX OaTalbHOHIBY Ta MiJPO3AUTIB
TEPUTOPIAIbHOT OOOPOHM, a TAaKOXX BCTAHOBJIECHHS KOHTPOJIIO HaJl TEepH-
Topieto Ykpainu. Kpim Toro, Ocoba_3 3akimkaB y Mexax i€l «IcHAIU-
(hikamii» 10 TepeBHXOBaHHS YKPAIHIIB MUITXOM 1JEOJOTIYHUX pPeTpecii,
JKBigamii epKaBHOTO CYBEPEHITETY Ta CAMOCTIHHOCTI YKpaiHu, 3HUIICHHS
camol Ha3BU «YKpaiHa» Ta CTBOPEHHS Ha i TEpUTOPIi KUIbKOX «HAPOJHHX
pecnyOuiKk», IO CHOUPAaTUMYThCS Ha CHJIOBY MIATPUMKY POCIHCHKOT
(denepanii. Takox BiH 3aKkivKaB 10 (HI3UYHOTO 3HMIICHHS MPEACTABHUKIB
JIep>)KaBHOT BJIaJIM, JIKBiAaAIil NMPOYKpaiHChKM HaJAIITOBAHUX TI'POMaJIsH,
a THX, XTO 3QJIUIIUTHCS KUBUM, — J0 YB’si3HeHHs. Y cBoiii ctarti Ocoba 3
3a3HayaB, 110 POCIHChbKAa BJIaZa IOBMHHA 3a0€3NEYNTH TPHUBAIMN IpOLEC
«neHanudikanin» TPUBAIICTIO MPHOIN3HO 25 POKiB, y MeXax SKOTr0 Mae
BiOyTHCA MOBHA «aeykpaiHizamis». CtanoM Ha 6 TpaBHs 2022 poky 3a3Ha-
YeHy NyOJikamilo 3 3aKIMKaMH J0 TEeHOUWAY YKpPaiHCBKOTro Hapomy
nepersHyIu monay 1,4 minsitoHa oci6 (Bupok 3) [4].
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AHai3 IuxX BUPOKIB CBIIYHUTH MPO MOCTYNOBE (POPMYBaHHS YKpaiHCHKOT
NpakTHKH 3actocyBaHHS 4.2 cr.442 KK VYkpaiHm B yMoBax IOBHO-
MacmTabHOi pociiicekoi arpecii, OJHAK OJHOYACHO BUSBIISIE HU3KY
CepHo3HUX MPOOJeM SK Yy IUIOMIMHI KPUMIiHABHO-TIPABOBOI KBamidikarii,
TaK 1 MIONO CTAaHIAPTIB MOTHBYBaHHS CyNOBHX pimreHb. OcoOnmBoi yBarn
3aCIyTOBYIOTh IHUTaHHS BCTAQHOBICHHS CIICLIaNEHOTO HaMipy NIpH KBali-
(hikamii mpAMUX Ta MyOMIYHIX 3aKIIMKIB A0 BYMHEHHS [isSHB, SIKi CTAHOBIIATH
TCHOHM, PO3MEXYBaHHS LBOTO CKJIAAy 3JI0YMHY Ta CYMDKHHX CKJIAlIiB,
a TaKoXX PIBEHb apryMeHTallil, SKHH IEeMOHCTPYIOTh BITYM3HAHI CYAH TpHU
OOTpYHTYBaHHI CBOTX BUCHOBKIB.

VY BCIX TPhOX BHPOKax CyJ BUXOIUB i3 TOTO, IO MOIIMPEHHS i€l mpo
HEOOXiTHICTE «JeHanu(ikaiii», «IeykpaiHizaliiy, JKBiIamii yKpalHCHKOI
JIep)KaBHOCTI Ta (DI3UYHOTO 3HUIIEHHS IIEBHUX KaTeropi yKpaiHIiB
CTaHOBHUTH ITyOJIIUHI 3aKIIMKH 0 TeHONUAY YKpaiHChKOro Hapoxay. BomHouac
HAMOLIBII CKIAMHUM 1 JUCKYCIHUM NMUATaHHAM Yy KOHTEKCTI 4. 2 cT. 442 KK
VYkpaiHu € camMe IOBEIEHHS TOTO, IO BiJNOBiTHI BHCIOBIIOBaHHA OyiH
CIIPsIMOBaHI HE NPOCTO HA BUIIPABIAHHS arpecii Y HACHIBCTBA, a came
Ha 3HUIICHHS HAIllOHAJIFHOI TPYIIH SIK TaKOi.

Oco0nrBO TOKAa30BHM y HBOMY KOHTEKCTI € BHpok 3. Cyn aeTanbHO
BHKJIaB 3MICT HalMcaHOi 0OBHHYBaYCHUM CTaTTi, 3a3HAYAIOYH, III0 OCTaHHIN
«CHUCTEMHO, OE3KOMIIPOMICHO Ta Oe3albTepHATUBHO IPOCYBaB CBOI inel
PO HECNPOMOXKHICTh YKpATHCBKOI JepiKaBH JIO0 MOZAJBLIOr0 iCHYBaHHS,
HEMOBHOIIIHHICT Ta JIPyTOCOPTHICTh YKPaiHCBKOT Hallii, a TAKOX PO HE00-
XigHicTs 11 3HUMmIEHHs». Jani cyn HaBOIUTH KOHKpETHI (opMyitoBaHHS,
3TiTHO 3 SIKUMHU aBTOp 3aKIHMKaB J0 «(Ii3WYHOro 3HUILIEHHS BiHCHKOBO-
ciryk00B1iB 30poiiHNX cuil YKpaiHuy», «IiKBifalii naTpioTHYHO, MPOYKpa-
THCHKM HAaJalITOBAHUX TPOMAJSH», a TaKOX JO «IIOBHOI JAeyKpaiHizarii»
MIPOTATOM «Opi€HTOBHO 25 pokiBy. Came 1i (parMeHTH 103BOJNIMIIN CYAY
0OI'pYHTYBaTH HasBHICTh O3HAK F€HOLUIHOI PUTOPUKH.

Pa3om i3 THM HaBiTH Y BUPOKY 3, KU € HAHOIIBII AEeTaTi30BAHUM Cepel
TPBOX, TIpoOIeMa HaJEKHOTO BCTAHOBIICHHS CIEIiaTbHOTO HaMIpy 3ajfiia-
€TbCs /10 KiHI He BupinieHow. Cya (akTHYHO KOHCTATYE, IO BHCJIOBIIO-
BaHHsS OOBMHYBQuU€HOT0 € 3aKJIMKaMHU JI0 TEHOLMIY, ajieé He IMPOBOIMTH
rMOOKOro aHallizy TOro, YoMy caMe BOHHM CBIYaTh MPO HaMIp 3HUIIEHHS
YKpaiHIiB sIK HallioHaJbpHOI TIpymu. Y BHUpPOKy 3a3HayeHo: «Ocoba 3...
Mepeciilyloud MeTy 3aKJIMKaHHs 10 TeHOLMY YKpaiHChKOro Hapoay, TOOTO
JI0O MOro YacTKOBOTO 3HHIICHHS IUIIXOM MO30aBJIEHHS TpoMajisiH YKpaiHu
KUTTs». [IpoTe 1 Te3a (PaKTHYHO BiTBOPIOE MHCIO3HINIO BiJIOBITHOI
CTaTTI KPUMIHAJILHOTO 3aKOHY 1 Mai)ke He CYNpPOBOJUKYETHCS CaMOCTITHUM
aHaJII30M KPUTEPiiB T€HOLMIHOTO HaMipy.

VY BCiX TPpOX BHPOKAX CyJA IEPEBAKHO OTOTOXKHIOE AHTHYKPAiHCHKY
PUTOPHKY, TpOIAaraHAy BiHH Ta 3aKIUKH OO JIKBiZamii yKpalHCHKOI
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JIep>)KaBHOCTI 13 3aKimKamMu a0 reHouuay. OnHaK MDKHapOJHO-TIPaBOBE
PO3YyMiHHS TEHOLMJY BHMMara€ 3Ha4HO BY)KYOTO Ta OLIbII crierupidHOro
nigxoxy. HeoOxiHO 1OBECTH CIIpSIMOBAHICTh CaMe Ha 3HUIIEHHS 3aXUIIEHOT
IPYNH IIOBHICTIO a00 4YacTKOBO. HaTOMICTh y HasBHHX BHPOKax CyA
3HAYHOK MIPOI0 BUXOIMTH 13 3arajbHOI aHTHYKpPaiHCHKOI CIIPSIMOBAHOCTI
BHUCJIOBITIOBAHb.

Hanpuknan, y Bupoky 3 cepex apryMeHTIB Ha KOPHCTH KBamidikamii 3a
4.2 c1.442 KK VYkpaiHu cyn mocwiaeThCs Ha Te, M0 OOBHHYBaueHHA
«IOCTIHHO 3AIHCHIOE MiAMIHY TOHATH «HAIIIOHANI3MY» Ha «HAITU3M,
JIOCTOBIPHO PO3YMIIOYH PI3HHIIO IMX TepMiHiB». OmHak cama 1o coOi
MpOTaraHInCTChKa MaHIIyJISIis TOHATTAMH Ille HE CBIAYMTH aBTOMaTHYHO
PO HAsBHICTh 3aKJIWKIB 10 TEHOLMIY. AHAJIOTIYHO TBEPIPKEHHS IIPO
«HETIOBHOIIHHICT YKpaiHChKOi Hamii» Oe3yMOBHO Mae O3HaKH MOBHU
HEHAaBUCTI, ajie MoTpedye MOAATKOBOTO aHaJli3y B KOHTEKCTI BCTAHOBJICHHS
caMe TeHOLMAHOTO HaMipy.

BaxximBoro mpoOIeMoro € TaKoX PO3MEKYBaHHS 3aKIHKIB 10 TSHOLUIY
Ta CYMDKHHX CKIIAJiB 3JIOYMHIB, 30KpeMa repenodadenux cr. 109 Ta cr. 110
KK Vxpaiau. ¥V Bupoky 3 onmHa i Ta cama CTarTs OOBHHYBau€HOIO CTaia
MI/ICTaBOI0 OJJHOYACHO A KBamigikarii 3a 4. 3 cr. 109, u. 1 ct. 110 Ta 4. 2
ct. 442 KK Vkpainu. [Ipu npomy cyn He aHallizye MUTaHHSA KOHKYPEHIi
HOPM Ta HE MOSCHIOE, sIKi camMe (ParMeHTH TEKCTy YTBOPIOIOTH OKPEMO
3aKJIMKH 10 HACHJIBHUIIBKOT 3MIHHM KOHCTHTYLIHHOTO JIaJy Ta 3aXOIUICHHS
JICPYKABHOI BJIAAM, OKPEMO — 3aKIMKH 10 3MIHH MEX TEPHTOpIi Ta Aep-
JKaBHOTO KOPJIOHY YKpaiHH, a OKPEMO — 3aKJIMKHU /10 reHouuay. GakTuaHo
BECh TEKCT CTaTTi CIIPUAMAETHCS SIK €AMHUN 3TTOUNHHUH KOMILIEKC.

Oco0imBo 1ie MOMITHO Y (hparMeHTi, Ie CyJ 3a3Hayae, M0 OOBHHYBa-
YeHUH «3aKIMKa€ HACHIBHUIBPKUM IIJISIXOM, 3 BHKOPHUCTAHHSIM 30pOHHUX
cun Pociiicekoi deneparii 3MiHUTH MeXi TepuTopii YKpaiHu Ta 1epKaBHOTO
KopaoHy Ykpainu». Taki fii oueBuaHO oXoImoroThes cT. 110 KK Ykpainw,
OJJHAK CYJ HE MOSCHIOE, Y YOMY IOJISITaE JONATKOBHI €JIeMEHT, HeOOXiTHIH
came JUIsl CKJIaly TeHOLUY.

Oxpemoi yBaru 3aciyroBye mnpobieMa MOTHUBYBAaHHS PO3TIISTyBAaHUX
cyJoBUX pimieHb. Haiicnabmum y 1poMy acrekTi 0e3yMOBHO € BHPOK 2.
Skuo Bupok 3 xo4a O MICTHTh 3HAYHHMH BHKIIQJA 3MICTY CIIpHOi CTaTTi
Ta TEBHY CIpoOy OOIpyHTYBaHHS CYCHUIBHOT HEOE3NEeYHOCTI BUCIIOBIIIO-
BaHb, TO Y BUPOKY 2 MOTHBYBajJbHa YacTHHA (DaKTHYHO 3BEJECHA JI0 KOH-
cTarauii Toro, o Cyz MOTOPKYEThCS 3 JOBOJAMU CTOPOHH OOBHHYBAuEHHSI.
Cyn maiike He NMPOBOJUTH CAMOCTIMHOTO aHaNi3y CKJIAy 3JI0YMHY, HE J10-
CIIIZKY€E 3MICT KOHKPETHHX BHUCJIOBJIIOBaHb, HE TOSICHIOE, YOMY CaMme BOHU
CTaHOBJATH 3aKJIUKH 10 TeHOUWAY, a He iHmI (OPMH IPOTHIPABHOI
nponarasIu.
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Y Bupoky 2 cya ¢(akTH4HO OOMEXKHMBCS KOHCTATAalI€l0 OKPEMHX
arpecMBHMX Ta aHTHYKPAlHCBKMX BHCIIOBIIIOBaHb, 30KpEMa 3TaJIKOI0
npo HeoOximHicTh «ymapy mno banmepe Bo JIbBOBe», omHak Maibke
HE TMOSICHUB, y YOMY CaMe IOJIsra€ TeHOIMIHUN XapakTep TaKuX 3aKJIHKIB.
[Ipu mpomy cama 1o co6i (pasa mpo «ymap mo bannepe Bo JIbBoBe», HaBITh
3a 11 OYEeBUAHOI CYCIUIBHOI HeOEe3MeYHOCTI, e HEe CBIAYUTH aBTOMATHIHO
PO HAsBHICTH CIEIIaTbHOTO YMHCIY Ha 3HHUIIEHHS YKpAiHIB SK HAIlio-
HaJbHOI IPYNH.

[Migxpeciro, MmO caMe CIEIialbHIA YMHUCEN € MEHTPAIFHOI0 Ta BH3HA-
YaJbHOI0 O3HAKOI0 TEHOIMAY SK Y MDKHApOJHOMY KPUMIHAIBHOMY IIpaBi,
Tak 1 B KOHTEKCTi cT. 442 KK Vkpainu. Jlnsa kBamidikaiii 3a 11i€r0 HOpMOIO
HEJIOCTaTHHO BCTAHOBUTH 3aKJIMKH JIO HACWIBCTBA, BIHHM YW HABITh Maco-
Boro BOMBCTBAa. HeoOXimHO moBecTH, IIO BIMOBINHI 3aKIMKH OYJIU CIIps-
MOBaHi caMe Ha 3HHMIIEHHS HaliOHAIBHOI, €THIYHOI, pacoBOl UM peiriiHol
TPYTH SIK TaKOi — IIOBHICTIO 200 YacTKOBO.

BigmosinHoro aHamizy y BHpoKy 2 ¢daktmyHo Hemae. Cyn He po3me-
JKOBY€ 3aKJIMKHU 1O BOEHHOTO HACHJIBCTBA Ta 3aKJIMKH JI0 TEHOIUTY, HE T0sIC-
HIOE, KOTO CaMe IPONOHYBAJIOCS 3HHUIUTH, UM HIIIOCS caMe Mo YKPAiHIIIB
SK HallOHAJBHY TPYIly, i HE aHaji3ye, y YOMy MPOSBIETHCA Hamip iX
YacTKOBOTO a00 TOBHOIO 3HHMIIEHHS. BHACHiOK Oro MOTHBYBalbHA
YacTHMHA BUPOKY 2 y BIANOBINHIA YacTWHI BUMIAJAE NEKIAPATHBHOIO,
a HE IOPUJIMYHO apTyMEHTOBAHOIO.

Y 1bOMy KOHTEKCTI BUPOK 3 BHIVISAA€ OUTbII apryMEHTOBaHHM, XOua
TakoXX He mo30aBieHuM HepousikiB. Cyx xoua O HamaraeTbcs HaBECTH
oKkpeMi ()parMeHTH TEKCTY, SIKi BBa)Ka€ TEHOLMJHUMH 3a 3MICTOM, 30KpemMa
MOCWJIaHHST Ha «(]i3W4HE 3HHUIIEHHS», IOBHY JEyKpaiHi3amlilo», <«IiKBi-
JIallifo MaTpiOTHYHO HAJAIITOBAHUX TpoMassiH». OJHAK HaBITh TYT MOTHBY-
BaHHA 3HAYHOIO MIpOI0 Mae JeKJIapaTWBHMK Xxapaktep. Hanpuxian,
CyJl 3a3Havae: «CyJ BBaKa€ 3a3HAUCHI JIOKAa3M HAJIC)KHUMH, JIOITyCTHMHUMH,
JIOCTOBIPHUMH Ta B CYKYIHOCTi JOCTAaTHIMH JAJSl TPHAHATTS PIIICHHS
PO BHHYBaTicTh». BomHO4Yac HE MOACHIOETHCS, YOMY caMe KOHKPETHI
BHCIJIOBJTIOBAHHS yYTBOPIOIOTH O3HAKM CKIAAy 3J04HMHY 3a 4.2 cT. 442 KK
VYkpainu.

Y Bupoky 1 aHaJOTIYHO CHOCTEpIracThCs TEHACHINS /0 CIPOIICHOTO
MIIX0/y: CyJ BU3HAE, 1[0 3aKIIMKH JI0 3HUILEHHS YKPATHCHKOI iJeHTHYHOCTI,
3allepeyueHHsl MpaBa YKPaiHCHKOTO Hapoay Ha ICHYBaHHS Ta MiATPUMKA
HACWJIBHULBKUX A1l pd € mocrarHiMu s kBamidikamii 3a 4. 2 cr. 442 KK
Yxpainu. BogHouac BiCyTHIH aHai3 TOTO, Y1 OXOILIIOIOTH BUCIIOBIIIOBAHHS
caMe Hamip 4YacTKOBOro a®o MOBHOro (i3MYHOTO 3HMILEHHS TPYNH, YU
HaeTbcss MpO aCHMUIALIIO, MONITHYHE IMiAKOpeHHs a0o 3HUILNEHHS Jep-
JKaBHOCTI.
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[MpoGnema ¢GopMasbHOrO MOTHBYBAaHHSI NMPOSIBISIETHCS TAKOX y TOMY,
IO CyId BHKOPUCTOBYIOTH 3arajbHi (pasul Npo «ITOCTATHICTH IOKa3iB»,
«Y3TOJDKEHICTB J0Ka3iB» Ta «JI0BEAEHICTh BHHU 11032 PO3YMHUM CYMHIBOMY,
OJTHaK HE IOSCHIOIOTH, SIK caMe KOHKPETHI JOKa3d MiITBEPIKYIOTh KOXKEH
eJIEMEHT CKJIany 3imounHy. Hampukinan, y BHpOKy 3 Cyd ITOCHIIAETHCS
Ha «IPOTOKONHM OIJISAY», «BHCHOBOK €KCIEpTa» Ta «IHII JOKaszn»,
ajie He PO3KPHBAE 3MICTy €KCIIEPTHOTO BUCHOBKY, HE HABOJUTh KOHKPETHHX
MOBHUX KOHCTPYKIiH, $IKi €KCIepT BHU3HAB 3aKIMKaMH [0 TEHOIMIY,
1 HE aHaJi3ye METOMNOJIOTII0 TaKoro BHCHOBKY. Lle € ocobmmBo mpobiema-
TUYHUM Yy TPOBAPKEHHSAX IPO BUCIOBIIOBAaHHSA, JIeé caMe JIHTBICTHYHHN
Ta KOHTEKCTYaJIbHUHM aHalli3 Mae BupiliajbHe 3HaueHHs. Cyau TOBHHHI Jie-
TQIFHO MOTHBYBaTH, 4YOMY II€BHI BHUCJIOBJIIOBaHHS € HE IIPOCTO MpO-
MaraHJUCTCHKUMH YH arpeCUBHUMH, a CaMe 3aKJIMKaMH JI0 3HUIIEHHS HaIlio-
HanmbHOI rpynu. HaToMicTh y mpoaHami3oBaHMX BHPOKax CIIOCTEPIraeThes
TEH/CHIIIS 10 JeKIapaTHBHOCTI.

CyTTeBoro mpobieMoro € i Te, MO CyAnd Maike He aHali3yIoTh MiX-
HApOJHO-TIPABOBI CTAaHIAPTH TJIYMaueHHS TEHOIMIY. BHUPOKH NpakTHIHO
HE MICTATh TOCHJIAHb Ha TPAKTHKY MDKHAPOIHUX KPHUMiHAIBHUX
TpuOyHaNiB, A¢ OynM HampamboBaHI KIIOYOBI MiIXOAW JO BCTAHOBICHHS
CIEiaJIbHOTO HaMipy P T€HOIHII.

[lle oaHMM MOKa30BMM acEeKTOM € Te, IO CY/AW 3HA4Hy yBary MpHIi-
JsI0Th MaciiTalby nommpeHHs iHopwmanii. Tak, y BUpOKy 3 HEOIHOPa30BO
MIAKPECITIOETCS, M0 CTarTio mepersanyio «1 475 041 ocib». besymosHo,
e MiATBEPIUKY€E MyOJIIYHUI XapakTep MOIIUPEHHS Marepiany, OJHaK came
1o co0l IIMpPOKE OXOIUIEHHS ayJuTOpil HEe JIOBOJUTH HAsBHOCTI 3aKJIMKIB
no reHomupny. [Ipore y MoTuByBaHHI Ccyay wneil apryMeHT (akTHYHO
BUKOPHCTOBYETBCS SIK OAMH 13 LEHTPAJIBHUX EJIEMEHTIB XapaKTePUCTHUKHU
CYCITUTBHOT HeOC3MEUHOCTI [IiSTHHS.

3arajoM aHajli3 HAsABHUX BHPOKIB CBIIYMTH PO TE, IO OCHOBHOIO
MpoOIEMOI0 Cy4acHOi MpPaKTHUKK 3acTocyBaHHA 4. 2 cT. 442 KK VYkpainn
€ He CTUIBPKM camMa MOXKJIMBICTh KPUMiHAIFHO-TIPABOBOI OIIHKH BiAIMOBITHUX
iHhOpMAIIHHUX il SIK 3aKIMKIB 10 T€HOIUIY, CKUIbKH HEIOCTaTHS SKiCTh
MOTHBYBaHHSI CY/IOBHX DillleHb, OCOOJHMBO ILIOJ0 BCTAHOBIECHHS CIIEIialib-
HOTO YMUCIY Ha 3HHUIIEHHS YKpAlHIIB K HAlllOHAIBHOI Ipynu. Y Tojaaib-
momMy (OpPMyBaHHS CTajOi MPAKTHKH 3acTocyBaHHs 4.2 cT.442 KK
VYkpainu noTtpeOyBaTHMe 3HAYHO TJIMOLIOrO BpaxyBaHHS MIXHapOJIHO-
NPaBOBUX CTaHJAPTIB, AETAJbHOTO aHaNi3y 3MICTY BHCIIOBIIOBaHb Ta CYyT-
TEBOTO I/IBUIIEHHS CTaHJIAapTiB CYyAOBOrO MOTHBYBaHHsA. HeoOximHo
MiIKpECIUTH: 0OBHHYBAJIBHI BUPOKH 32 4. 2 cT. 442 KK Ykpainu € yHikanb-
HUM IHCTPYMEHTOM MPOTHIiT TEHOLMHINA NpomnaraHi, sIkuii Ma€ 3aCTOCOBY-
BaTHCh HE CHMBOJIIYHO, @ OPHIMYHO NTEPEKOHIINBO.
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OKPEMI ITPOBJIEMH TJOTPUMAHHS ITPAB JIIOJIUHHU
Y KPUMIHAJIBHOMY ITPOBAJI’KEHHI
3A YMOB IIPABOBOI'O PEXKUMY BOEHHOI'O CTAHY*

Bacucra Ipnna BonogumupisHa
O0OKMOpKA IOPUOUYHUX HAYK, NpogecopKa,
npogecopka kagedpu npasa imeni akademixa YAH o. Isana Jlyyvkoeo,
3axnad suwoi oceimu « Yuieepcumem Kopons /lanuna»
M. leano-Ppankiecok, Ykpaina
unenkuna Haykoso-koncynomamuenoi paou npu Bepxosenomy Cyoi

Po3nounnatoun po3risin 3alieKiapoBaHoi NMpoOJieMH BapTO BYEprose
srajgary, 1o e y 2014 poui KITK Ykpainu gonoBueHo poszainom 1X-1 [1].
3rigHo i3 3akoHoM Bix 12.08.2014 poky No 1631-VII «IIpo BHeceHHS 3MiH
o KpumiHaIbHOTO MPOIECYANBHOTO KOAEKCY YKpaiHH IIOJ0 OCOOIHUBOTO
PEXHUMY JOCYIOBOTO PO3CIiLyBaHHS B YMOBAaX BOEHHOTO, HAI3BHYAHHOTO
crany abo y paiioHI TpOBEIEHHS AHTHUTEPOPHCTUYHOI omeparii», BiH
HaszuBaBCcs «Ocobnuguil pexcum 00cy008020 pO3CHIOY8AHHS BOEHHOZO,
HAO036UYAIIHO20 CMAaHy ab0 Y PAuoHi NPOBEOeHHs AHMUMEPOPUCTHUUHOT
onepayii» 1 ckiagaBcs 3 ommiei cr. 615 KIIK Vkpainu, skoro Oysio
nepeadayeHo, Mo B MICIEBOCTSX, A€ /i€ BOEHHUH 4M HAJA3BUYAHHHA CTaH
abo aHTUTEpOPHUCTHYHA OIepalis, IOBHOBAXEHHS CIIAYOTO  CyJi,
BusHadeHi KIIK Ykpainu, a Takox mo0 o0paHHs 3amo0iKHOTO 3aX0/1y Ha
ctpok g0 30 xHiB mepenaroThes mpokypopy. I[Ipore me crocyBanocs
KPUMIHATBHUX MPOBAKEHD JIMIIC MIOA0 BHKIIOYHOTO IEPETIKYy 3JI0YHHIB,
po 110 BxkKe Hutocs [2].

3ro oM Ha3Ba IBOTO PO3JLTY KiJIbKa pa3iB 3MiHIoBanmaca. Tak, 3aKoHOM
Vkpainu Big 27.04.2021 p. No 1422-IX «IIpo BHecenHs 3MiH no Kpuwmi-
HAJIBHOTO TIPOLIECYABHOTO KONEKCY YKpaiHM IIOJO BIOCKOHAJCHHS
OKpEMHX IOJIOKEHb y 3B’S3KY 31 3AIHCHEHHSM CIICI[IalIbHOTO JI0CYA0BOTO
po3ciigyBaHHs» #WOro Has3Ba Oyna mgomoBHeHa: «Ocobaueuil  pedcum
00Cy008020 pO3CNiOY8AHH BOEHH020, HAO3BUYAUHO20 cmMaH)y ab0 6 palioHi
npoGeOdeHHs. AHMUMEPOPUCIMUYHOT onepayii 4u 3axo0ié i3 3abe3nevenHs
HayioHanvbHoi Oesnexu i 000poHU, 8IOCiUi I cmpuMysants 30pounol azpecii
Pociiicoxoi @edepayii y [loneyvrin ma Jlyeancokiti oonacmsxy. Came Tak
BiH Ha3WBaBCsI cTaHOM Ha 24 moToro 2022 poky [1].

[lyGnikarifo MIATOTOBIEHO Yy MeXaX BHKOHAHHS Mpoekty «MopepHizariis
KPHMIHAJILHOTO MPOBA/DKCHHS YKpailHM B yMOBaX €BPOMNEWCBHKOI iHTerpauii» (peectp.
Ne 2025.07/0259) 3a ninTpumku HanioHansHOTro (OHIY NOCIIIKEHb YKpaiHu.



[Ticns movaTKy TpuBarouoi BiiHM Ha3Ba po3Zily Oyna e KijbKa pasiB
3MiHEHa, a BiH CyTTE€BO JONOBHEHHMH. 30KpeMa, 3a 3aKOHOM YKpaiHH Bif
15.03.2022 p. No 2125-IX «IIpo BHecenHst 3MiH 10 KpumiHambHOrO mpo-
[IECyaJIbHOTO KOAEKCY YKpaiHH IIOJ0 TMOPSIKY CKacyBaHHS 3armo0iKHOTO
3aX0My Al TPOXOPKEHHS BIHCHKOBOI CIyXOHM 3a TNPH30BOM I dac
MoOimi3amii, Ha 0coOMMBHiA TIepion a0 HOro 3MiHHU 3 IHIIMX TMiICTaB» HOTO
Ha3Ba CcTajia 3By4aTd Tak: «Ocobausuti pexcum 00cyo008020 po3ciioy8aHHs,
€Y008020 p03210Y 8 YMOBAX BOEHHO20, HAO38UUALIHO20 CMAHY Ab0 Y palioHi
NpoGeOdeHHs aHMUMEPOPUCIMUYHOT onepayii uu 3axo0dié i3 3abe3neyeHHs
HayioHanvHoi Oesnexu i 000poHU, 8IOCiUi I cmpuMysants 30pouHol azpecii
pociticokol edepayii ma/abo inwux Oepxcas npomu YKpainu», a TEKCT
0yno monoBHeHO cT. 616 KIIK Vkpainu [1].

Haii6inpm cyTTeBi 3MiHM BiOysHCs 3 TPUHHATTAM 3aKOHY YKpaiHH Bij
14.04.2022 p. No 2201-IX «IIpo BHecenHs 3miH 1o KpuminansHoro
MPOLECYAIFHOTO KOJEKCY YKpaiHHW MIOJ0 YIOCKOHAIEHHS IOPSAKY 3MiH-
CHEHHsI KPUMIHAIBHOTO IPOBAKEHHS B yMOBAaX BOEHHOTO CTaHY», SKHM
Oyra 3aKkpituieHa ocTaTouHa Ha3Ba po3airy «Ocobnusuil pedicum 00cy008020
Ppo3cnidy8ants, cy008o2o po32iady 68 ymMoeax 8o€nHozo cmawny». Kpim toro,
CYTTEBO AOMOBHEHO CT. 615 Ta nomano ct. 615-1 KIIK Ykpainu [1].

3romom cratTi po3ainy «Ocobausuti pexcum 00Cy008020 pO3CAIOYBAHHS,
€y006020 po32NA0y 6 YMOBAX 60EHHO20 CMAHY» 3AKOHOAABEIb BKOTpE
1 HCOZHOPA30BO «YIOCKOHATIOBABY, 3MIHIOIOUN 1X (hOPMYITFOBAHHS, BHKIIIO-
Yal4Yl OKpeMi YacTHHHU CTaTel Ta AOMOBHIOIOYM iHIMMU. [[ns mpukiany,
yactuHy BockMy crarti 615 KIIK Ykpainu Oyno BHKIIIOYEHO Ha MmifcTaBi
3akony Ne 3509-IX Bixm 08.12.2023. Yactuny mnepmry crarri 615 KIIK
VkpaiHu JONOBHEHO a03alloM YOTHUPHAJUATHUM 3TiAHO 13 3aKOHOM
Ne 4009-IX Bim 09.10.2024. Yactuny nepmry crarri 615 KIIK Vkpaian
JIOTIOBHEHO a03amoM I’ATHaguATUM 3rimHo i3 3akoHoM Ne 4555-1X
Bix 22.07.2025. Hassa crarti 616 KIIK VYkpainun 3MiHIOBajacs i CTaHOM
Ha chorojHi Aie B pemakimii 3akony Ne 3902-IX Bix 20.08.2024., sk i n’4Th
yeproro apyra udactuHa ctarti 616 KIIK VYkpainu Tex IOMOBHIOBANACS
ab3aoM apyrum 3rigHo i3 3akonom Ne 2751-1X Bix 16.11.2022 Ta Oyno
yHeceHo 3Minn 3akoroMm Ne 3902-IX Bixg 20.08.2024. i Take iHiie.

VY nmepury yepry ciiJ Bi3HaYMTH, IIO Ha3Ba pPO3JLTY, HE IUBISTYNCH
Ha Ti KUTbKa 3MiH, BCE )X 3QJIMIIAETHCI HE BIAO0. bo y 3B’s13Ky 3 TpHBaro-
YOI LIMPOKOMAcIITaOHOI 30pOMHOI0 arpeciero pociiichkoi  deneparii
npotn YkpaiHu, Ha migcraBi mpomo3uniid Pamy HamioHanbHOi Oe3nexu
i o6oponu YkpaiHu, BianoBigHO 10 nyHKTY 20 yactiHu nepmroi crarti 106
Koncrurynii Ykpainu, 3akony Ykpainu «IIpo mpaBoBuii pe>kuM BOEHHOTO
CTaHy», YMOBU BOEHHO20 CMAHY BCMAHOBAEHO Ha mepumopii Ykpainu
i Ykazamu [Ipesnnenra Ykpainu, 3aTBepKCHAMHU BiTIIOBITHAMHU 3aKOHAMH,
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CTPOK Jlii BOEHHOTO CTaHy MOYMHAIOUH 3 JtoToro 2022 poky 1o TenepiliHii
qac MPOAOBXYBABCS JlecATOK pasiB. Kpaiiniii i3 Yka3iB, skuii 3aTBEpHKEHO
3akonom Ne 4757-IX Bix 14.01.2026, BKOTpe NPOAOBXKHB CTPOK Iil
BOEHHOTO cTaHy B Ykpaini 3 05 roguan 30 xBuimH 3 motoro 2026 poky
ctpokoMm Ha 90 ni6 [3]. Ilpu mpomy, 0cOONMBHH PEXKAM KPHUMIHAIBLHOTO
MIPOBAKEHHS (TOOTO «8 YMOBAX OEHHO20 CMAHYy) JIOTIUHE, IO HE 3aCTO-
COBYETHCA Ha BCii Tepuropii Ykpaiau. bo Bxke y myHKkTax yacTuHu | cTatTi
615 KIIK iime moBa He 3arajoM IpoO NPaBOBHHA PEXHUM BOEHHOI'O CTaHY,
a TPO «BiACYTHICTh TEXHIYHOI MOXIHUBOCTI noctymy 1o €PJIPy», «BincyTHIO
00’€KTUBHY MOXJIMBICTh BHMKOHAHHS CJIITYUM CYAJCI0 TOBHOBAKEHBY,
«BIJICYTHICTh 00’ €KTUBHOT MOKJIMBOCTI MOJJAJIBILIOTO TIPOBE/ICHHS, 3aKiHUEeH-
HS1 JIOCYJIOBOTO PO3CIIYBaHHS, «BIJICYTHIO TEXHIYHY MOXKJIMBICTD JJOCTYITY
o €MUHOT Cy10BO1 iH(OopMaIiHHO-KOMYHIKaIiiTHOT cucTtemMmy [ 1] Tormo.

[Mo-npyre, HaiibinbmI cyTTeBMMHU Bagamu nepenidennx HopMm KIIK e ix
MepPEeHACHUYCHICTh OLIHHUMH TOHITTSAMH, SKi Y TIepe0diry mpaBo3acToCyBaHHS
TIIyMa4sThCSl HEOJHAKOBO IIPaBO3AaCTOCOBYBadyaMH. Xoda BiJ OIIHHHX
MOHATHh HAsBHA HE JIMIIE INKOJA, a W € 3MOora pO3IIMPEHHS Aiala3oHy
BIACHOTO YINISAy YHUKHEHHS HAAMIPHOI «3aperysibOBaHOCTI»  TOIIO
[4, c. 8-22]. Takox #aeTbesi, cepe IHILIOTO, i PO HETaTUBHI HACIIIKH, SIK
OT: CYTT€BE OOMEXKEHHS IIPaB JIIOJMHH, KOJM 3aCTOCOBYETHCS OCOOIMBUIL
PEKHUM JIOCYZ0OBOTO PO3CIiyBaHHs, CY/I0BOTO PO3IIISLY B YMOBaX BOEHHOI'O
crany. OT y [bOMY BHUIAIKy IIi OI[IHHI MOHSTTS 3a0apBIIOIOTHCA BKE
HEraTHBHHUM BIJITIHKOM i, OYEBHHO, HATO PU3UKOBAHO Y3aKOHIOBATH TaKy
3aJIeXKHICTh. X04Ya 3aKOHOZABElb Mepe10ayrB i TIeBHI 3a001KHUKY, SK OT:
«TIpo pillIeHHs, MPUHHATI NPOKYpOpPOM y BUMAAKaX Ta TOPSAKY, Hepe-
6auenux crarrero 615 KIIK Ykpainu, HeBiAKIaIHO 3a MEPIIOi MOXKIMBOCTI
MOBIZIOMJISIETBCSL  TIPOKYPOP BHIOTO pIiBHS, a TAaKOX Cyl, BHU3HAuYCHUH
y TOpsIIKY, TependaueHoMy 3aKOHOAABCTBOM, 3 HAJaHHAM KOMiM Biamo-
BiTHUX JIOKYMEHTIB He Ti3Hime 10 nHiB 3 JHS moBigoMieHH:S». AGO X Te,
0 «KOIi MaTepiayiB KPUMIHATBHHUX MPOBAIKEHD, ITOCYAOBE PO3CIiTy-
BaHHS B SIKUX 3MIHCHIOETBCS B YMOBAaX BOEHHOTO CTaHy, B 0OOB’S3KOBOMY
MOPSIAKY 30epiraroThCsi B €NEKTPOHHIA (opmi y [i3HaBaya, CIiJUOro 4u
npokypopay [1] Tomro.

HaykoBi jaucKycil TpUBajdM NPAaKTUYHO TPH POKH, HAYKOBII JaMalld
CIHMCH, CTBOPIOBAJIN IPYHTOBHI KOMEHTapi [5], «Kpuyain» Mpo MOPYIIEHHS
npaB JIIOJAWHH Yy Ppe3yjbTaTi MpaBO3aCTOCYBaHHS YAacTUHU 13 IOJIOKEHb
po3niny «Ocobaueuii pesxicum 00cy008020 PO3CHIOY8AHHS, CYO08020 PO3-
2na0y 8 yMO6AX 60€HHO20 cmauyy. 1, BpEIITI pelT, 4acTUHY I'STy CTaTTi
615 Bu3HaHO Takolo, MO He Bixnosimae KoHctutynii Ykpainu (€ HEKOH-
CTUTYIIHHOI0), 3rigH0 3 Pimennsm Koncrurymiitnoro Cymy Ne 3-p(11)/2026
Bix 01.04.2026. BoHa yTpauae YWHHICTH Yepe3 TPH MICSII 3 THSA YXBaJCHHS
Koncrutyniitnum Cynom Vkpainnm Pimrenns [6]. Muerbes mpo Hacrymme
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3aKOHOJIaBUE TIOJIOKEHHS «Y pa3i HEMOXIIMBOCTI TPOBEICHHS MiJr0OTOBYOTO
CyJOBOTO 3aciaHHs OOpaHM{ CIiT4MM CyInelo, KEpiBHUKOM OpraHy
MPOKYpaTypH TiJ Yac JOCYJOBOI'O PO3CIiIyBaHHS 3alO0DKHMHN 3aXix y BH-
MRl TPUMAaHHS M BapTOI0 BBAKAETHCS INPOAOBKEHHM 0 BUPIIICHHA
BiJIIOBiTHOTO MUTaHHS Yy MiATOTOBUOMY CYAOBOMY 3acilaHHi, aje He OubIme
HDK Ha J1Ba Micsi» [1].

Sxmo Bmamocs y gerami pimeHss Cyay, TO BapTo aKTyali3yBaTH,
mo [pyruit cenat Koncturynilinoro Cyny YkpaiHu y cropaBi 3a KOHCTH-
TymiHOIO cKkaproro Yepsincekoro P. I'. mozxo BimmoimHOcTi KoHCcTHTYIIIT
VYKpaiHu...KOHCTaTyBaB, 10 «...Ha JYMKY aBTOpa KJIOIOTaHHS, YacTHHA
m’sita ctarti 615 Kogekcy «mpu3BOAMTE 0 BTpATH €PEKTHBHOTO CYIOBOTO
KOHTPOJIIO Ta MOXJHMBOCTI yB’SI3HEHHS ocoOu 0e3  JOCIiIKEeHHs
oOrpyHTOBaHOCTI OOBMHYBaueHHs» 1 pHU3MKIB, mependadeHux Komekcom,
MOPYIIY€e MPUHLMUI PIBHOCTI CTOPIH CyIOBOTO IPOILECY, Aa€ MOXKIIHMBICTh
YXBaJIOBaTH HEBMOTHBOBaHI CynoBi pimeHHs. Yepsincekuii P.I'. BBaxkae,
0 BHACHIZOK 3aCTOCYBaHHS OCIIOPIOBAHOTO mpummcy crarti 615 Konekcy
«HETIONPaBHO MOPYIIYIOThCS TapaHTii, HamaHi KoHcturymiero VYkpainw,
30KpeMa TpaBo Ha CBOOOAY i OCOOMCTY HENOTOPKAHHICTH, MPHUHIUI [ii
BEPXOBEHCTBA IIpaBa, TrapaHTisl TOTO, MO IpaBa i CBOOOIM JIOAMHU Ta iX
rapaHTii BU3HAYAIOTh 3MICT 1 CIIPSIMOBAHICTH NIEPXKABH, TapaHTIs 3aXHUCTY
CyIoM TpaB 1 CcBOOOA JFOAMHH 1 TPOMAISHHWHA, HE3AICKHOCTI 1 HEIO-
TOPKaHHOCTI CyIly, PIBHOCTI yCiX YYaCHHKIB CYAOBOTO MpOIECy Mepen
3aKOHOM 1 CyIOM, AOCTYI 0 MpaBoCynas» [6]. Y pe3yabTaTi KOHCTH-
TYLIHHOTO o3Iy, HE TUBIITYMCH Ha Te, 1o [epmmii 3actynHuk MinicTpa
1ocTHLIT YKpaiHU BHCIIOBMB apryMEHTOBaHYy IO3HMIIIIO, 3a SKOK «YKpaiHa
3asBHJA TPO BIACTYN B MDKHApOIHUX 3000B’s3aHb, SIKi IOB’s3aHi,
30KpeMa, 3 TapaHTisIMU IIpaBa Ha CBOOOAY Ta OCOOMCTY HEIOTOPKaHHICTD,
mo ix 3a3HavyeHo y crarti 9 Ilakry ta crarrti 5 Konsenuii. Kpim toro, micms
MOYaTKy HIMpoKoMacmTabHoi 30poiHOi arpecii pociiicekoi deneparii
VYkpaina BigmoBigao 1o ctarti 15 KoHBeHmii HeogHOpa3oBO BepOaIEHUMH
Hotamu Big 28 mororo 2022 poky, Bim 14 Oepesns 2022 poxy,
Bif 26 Oepe3nst 2022 poky, Big 29 kit 2022 poky, Bimg 20 uyepBHs
2022 poky, Bixg 5 Oepesnst 2024 poky IMOBIJOMIIsUIa TEHEPAILHOMY CEKpe-
tapto Pamu €Bpomnu mpo BiICTYN Bij cBoix 3000B’si3aHb 3a KoHBeHIi€eto,
B TOMY YHCJI y 3B’SI3KY 13 BUKJIQJICHHSIM y HOBIil penakiii crarti 615 KITK»
[6], Bce x Hpyruit cenar Koucruryniiinoro Cyny VYkpainu y crpasi
3a KOHCTUTYIIiItHOIO ckaproio UepriHcbkoro P. I'., moKIMKaBcs Ha PIillICHHS
Koncruryniitnoro Cyny Ykpaiau Bix 18 mumuast 2024 poky Ne 8-p(11)/2024
[7]. Y upomy pimenni Cyn BUCHYBAB, IO «BIAMIOBIIHO IO APYTOr0 PEUCHHS
qacTHHU Apyroi crarti 64 KonctuTynii Ykpainu JojackKi mmpasa i cBo0oaH,
rapanToBaHi KoHcTuTymieto VYkpainm y mpumucax crarti 29 (mpaBo
Ha cBOOOIY Ta 0COOMCTY HENOTOPKAHHICTB), CTAaTTi 55 (MpaBo Ha CyIOBHI
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3aXHCT), cTaTTi 62 (Mpe3yMIIiss HEBUHYBATOCTi), cTarTi 63 (IpaBo Ha 3a-
XHCT), HE MOXYTb OyTH OOMEXeHI B yMOBax BOEHHOro ctaHy. Lle o3Hauae,
110 X042 0OMEXEHHsI 3a3Ha4eHHX JIIOACHKUX IIpaB HE MOXKe OyTH 3yMOBJICHE
noTpedaMil, OB I3aHUMHU 3 BOEHHHM CTaHOM, OJHAK JIep)KaBHE BTPYYaHHS
y iX 3aXHCcHY cdepy € MOXIUBHM 32 YMOBU BHUIIPABIAHOCTI (IOMIpHOCTI)
00paHMX 3aKOHOJABIIEM 3aco0iB, sKi 30epiraroTb MOBary 10 CYTHOCTI
JMOACEKUX TIpaB Ta He cymnepedaTh mnpunucaM Kouctutymii Ykpainwu,
sKi expressis verbis rapaHTyIoTh iX 06csar» (ab3ar 4eTBepTHil MiAMyHKTY 8.3
MyHKTY 8 MOTHBYBaJIbHOI YacTUHM) [7].

Cgoero ueproro Jlpyruii cenat Koncturymiiinoro Cyny Ykpainu y crpa-
Bi 3a KOHCTHUTYIiiiHOIO ckaproi Yepsincekoro P. I'. 1momo BiamoBimHOCTI
Koncturynii Ykpainu...BUCHYBaB, 110 «yXBaJIE€HHS PIMIEHHS IPO MPOJOB-
JKEHHSI CTOCOBHO 0COOM CTPOKY TaKOTO 3al001KHOTO 3aXO0.y, SIK TPUMaHHS
i BapTOIO, HA CTPOK JIO JBOX MICSIIB «y pa3i HEMOKIUBOCTI MPOBEACHHS
HiIrOTOBYOrO CYAOBOTO 3aCiIaHHS» HE MAa€ YiTKOTO Ta 3PO3YMLIOro
3aKOHOAABYOTO IMAIPYHTA Ta MependavyHuX HACHIAKIB IPaBO3aCTOCYBAHHSY
(muB. BUcHOBOK 10 1. 4.1.6.) [6]. Sk pe3ymbTaT — BH3HAHO TaKOIO,
mo He Bignosinae KoHcruTymii YkpaiHu (€ HEKOHCTUTYIIIHOIO), YaCTHHY
sty cratti 615 KIIK Ykpainu [6].

A me y 2024 pomi, 3rigHo 3 Pimennsm KoncrurymiitHoro Cymy
Ne 8-p(11)/2024 Bin 18.07.2024. yacTuHy 1mocty crarti 615 BU3HAHO TaKolO,
mo He Bimnosinae Koncruryuii Ykpaiuum (e HekoHcTHTyUiiHOW0) [7].
Ii Bukmam OyB TakmM: «...y pasi 3akiHUeHHsS CTPOKy il yXBamu Cymy
PO TPUMAHHS TMiJl BapTOI Ta HEMOJIMBOCTI PO3IJISLY CYIOM ITHTaHHS
PO TPOAOBXKEHHS CTPOKY TPUMaHHSA IiJi BapTOl0 B YCTaHOBJICHOMY
uM KonekcoMm mopsiky oOpaHuil 3amo0DKHUEN 3aXi y BUTIISAI TPUMAHHS
Ml BapTOI0 BBAXAETHCS TPOAOBKEHWM [0 BHPIMICHHS BiJIOBIAHOTO
MUTAHHSA CYAOM, aje He OUThIe HiX Ha JBa Micsi» [1].

Otxe, KOHCTUTYILIHA TEHAEHIIISI € TaKOI0, 10 HACITIJKH MPaBO3acTOCY-
BaHHS MAalOTh OYyTH 3pO3YMIIMMH, a TpaBa JIOJAWHH, HABITh 3a yMOB
MPaBOBOTO PEXMMY BOEHHOTO CTaHy Ta HasSBHHUX IOBIJIOMIICHb JIep)KaBH
reHEepaIbHOMY CeKpeTapro Pamu €Bpormu 1mpo BiACTYI BiJ CBOiX 3000B’sA3aHb
3a KonBeHuie€ro, siki, rapantoBani Koncruryuieto Ykpainu, K OT IpaBo Ha
cB00OMYy Ta OCOOMCTY HEIOTOPKAHHICTh, MPABO Ha CYIOBUH 3aXUCT,
MIPE3yMIIIisi HEBUHYBATOCTI Ta MPaBO Ha 3aXHCT, HE MOKYTh OyTH MOpyIIEH]
B YMOBax BOEHHOTrO craHy. J/lomycTume Iep>kaBHE BTPYYaHHS y iX 3aXHUCHY
chepy «...3a YMOBH BHUIPABIAHOCTI (JIOMIpHOCTI) OOpaHUX 3aKOHOABIIEM
3aco0iB, sIKi 30epiraroTh MoBary 10 CYTHOCTI JIIOJCBKHX IIpaB Ta HE CyIe-
peuats npunucam Koncruryii Ykpainu, siki expressis verbis rapaHTyroTs ix
oocsr» [7].

263



Jlitepatypa:

1. KpuminaneHu# nporiecyanbHuid Kofeke YKpainu: 3akoH YKpaiHu Bif
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6. Pimenns pyroro cenary Koncruryuiitnoro Cyny Ykpainu y crpasi
32 KOHCTUTYLIHHOIO ckaproio YepsiHcbkoro Pomana I'puroposuya mozo
BianosinHocTi KoHcturynii YkpaiHu (KOHCTHUTYLIHHOCTI) 4acTHHH I SITOT
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BIJJHOBJIEHHSI 3YIIUHEHOTI'O 1TOCYJA0BOI'O
PO3CJITYBAHHSI HEPEJ 3BEPHEHHSIM 10 CJIITYOTO CYUII
3 KJIOMOTAHHSIM PO 3AIMCHEHHS CHELIIAJIBHOT'O
JIOCYJ0OBOI'O PO3CJIIYBAHHS

Bo6euko Hazap PocTuciaposuv
O0OKMOp 10pUOUYHUX HAYK, npoghecop,
3a6i0y6au Kageopu KpUMIHAIbHO20 NPoYecy | KPUMIHAICIMUKU,
Jlveiecokutl HayionanvHull yHigepcumem imeni leana @panka
M. Jlvgis, Ykpaina

Y mpaB03acTOCOBHIM iSUTBHOCTI HEMOOJWHOKI BUIAIKH POBEACHHS
MPOLECYAIPHHUX il y 3yIMHEHOMY IOCYIOBOMY PO3CIiAyBaHHI 3 ITiJCTaBH
OTOJIOIICHHS B PO3IIYK IiJO3PIOBAHOTO MiCIIE3HAXOKEHHS SIKOTO HEBiIOME
abo BiH BHUiXaB Ta (ab0) mepeOyBae Ha TUMYACOBO OKYIOBaHii TepuTopii
VYkpainu 9u 3a MeXaMH YKpaiHu Ta He 3 ABISE€ThCS 0e3 MOBaXHUX MPUIHH
Ha BUKJIMK CIIIOTO, IIPOKYpPOpa 3a YMOBH HOTO HAJIEKHOTO IOBITOMIIEHHS
mpo Takuil BUKIMK. [Ipym mpOoMy Taki mpomecyanbHi il He TOB’s3aHi
13 BCTAHOBJICHHSAM MiCIIE3HAXOKCHHS IT1103PIOBAHOTO.

Buieonucana cutyallis 3yMOBJIeHa TTOMHJIKOBUM TIYMaue€HHSIM BIJIO-
BiJTHHX TIOJIOKEHb KPUMIHAIBHOTO TPOIIECYaTbHOIO 3aKOHY.

3i 3micty 4. 5 cr. 280, u. 1 cr. 282 KIIK Vkpaiuu Bumumuaae,
10 y 3yNWHEHOMY MPOBAKCHHSIM JOCYIOBOMY PO3CIiAyBaHHI Hakiajaa-
€Tbcsl 3a00pOHa Ha TIPOBEACHHS TUIBKM THX CHITYUX (PO3LIYKOBHX)
Ta IHIIUX TPOLECyaNbHUX JIiH, SIKi HE CHPSIMOBaHI Ha BCTAHOBJICHHS MicIie-
3HAXOJUKEHHS MiJI03PIOBAHOTO.

Take mpaBoBe perytoBaHHS MOSICHIOETHCS CTaTyCOM IIiZI03PIOBAHOTO
Y IOCYZOBOMY IPOBAKEHHI, SIKIH € 0T0 IIEHTpaTbHUM Cy0’ €KTOM, Haije-
HUM CHCTEMOIO TPOIECYaTbHUX NPaB 1 HU3KOIO NPOIECYaIbHUX TapaHTiH,
peaiizyBaTH Ta 3a0€3MEYnTH 5IKi, 32 BIJICYTHOCTI MiJJO3PIOBAHOTO, HE BH/A-
€TBbCS MOXJIMBUM. TOMY IpOBENEHHsS TpolecyalbHUX il y mepion Horo
TUMYACOBOI HEMOXJIMBOCTI y4acTi Yy KpPUMIHAIBHOMY MpPOBAPKEHHI
HEOOXi/THO pO3LIHIOBATH SIK MOPYIIEHHS TIpaBa I1i103pIOBAaHOTO Ha 3aXMUCT.

3abopoHa MNpPOBENEHHS CHiTYUX (PO3LIYKOBUX) Jid Yy 3YyNHHEHOMY
MPOBA/PKEHHSM JIOCYZIOBOMY PO3CIIiJyBaHHI 3yMOBJIEHA TaKOX THUM, LIO
BOHH MOXYTh CYIPOBOJDKYBATHCS 3aCTOCYBaHHSM IIPOLECYAILHOTO IIpH-
MYCy, SIKUH 3 METOI0 3a0e3eueHHs paB i cB000] 0cO0H Y KpUMiHAIBHOMY
NIPOBA/PKEHHI NOBMHEH MaTH THMYAcOBHH XapakTep, TOOTO 3aCTOCOBY-
BaTHUCS JIMIIE Y MEXaX CTPOKIB TOCYJOBOTO PO3CIiTyBaHHS. YTiM, y pasi
HasBHOCTI  JOCTaTHIX JI@HWX, [0 BKa3ylOTh Ha [EPEXOBYBAaHHSI

265



ITiI03pIOBAHOTO BiJI OPraHiB JOCYZOBOTO PO3CIiAYyBaHHS Ta Cyly 3 METOIO
YXWICHHS BiJ] KPUMIiHAIBHOI BIAMOBINAIBHOCTI, CIig4i (PO3MIYKOBI) Iii
€ OCHOBHUMH 3aC00aMH, CIIPSIMOBaHUMH Ha HOTO PO3MIYK.

OxpiM TOro, 3yNMWHEHHS IOCYAOBOTO DPO3CIIAyBaHHS 3TiTHO 3 4. 5
cT. 219 KIIK VYkpainu nepepuBae mepedir Horo CTPOKy, a TaKOX CTPOKIB
JTABHOCTI KPUMIiHAJIBHOI BiANOBITANFHOCTI, 32 YMOBH YXWJICHHS IIiI03pIO-
BaHOTO Bif ciincTBa Ta cyay (4. 2 cr. 49 KK VYkpaian). YTiM cTpok i3 mHS
BUHECEHHS IIOCTAaHOBH IIPO 3YNHMHEHHS KPHUMIHAJIBHOIO IIPOBAIKECHHS
JI0 AHA 11 CKacyBaHHSA CIITYNM CYJJICI0 BKIIOYAETHCA Y CTPOKH JOCYIOBOTO
pO3CITiyBaHHs, KpiM BHIAJKIiB BHHECEHHsS TaKOi IOCTAHOBH Yy MOPSIKY,
0COOJIMBOIO PEXHUMY KPHMIHAJBHOTO MPOBA/PKEHHS B yYMOBaX BOEHHOTO
crany. BomHowac mepeOir iHIIMX CTpOKIiB (3ax0fiB 3a0e3NeueHHs] KpHMi-
HaJIHOTO TIPOBA/DKEHHS, 3alMO0DKHMX 3aXO[iB, HEIJacHUX  CIIAYMX
(pO3MIYKOBHX) Miif) MPOJOBXKYEThCS. T0OOTO Mi3HABAY, CIIIUUM, TETCKTUB
HABY, BEb, npokypop MOXyTb BUMHSTH TUIBKM Ti THpoLecyaibHi i,
AKi IM HE MJOBOAWTHCS BUMHATH, KOJIM KpPHUMIHAIbHE MPOBAKCHHS
BiIOYBAETHCS Y 3BUIAHOMY PEXKUMI.

Tox micnst 3ymMHEHHS TOCYJOBOTO PO3CIiTyBaHHA THMYacOBO MPUIIH-
HSETHCSI HE BCE KPUMIHAIBHE NMPOBA/DKEHHA. Y 3yIIMHEHOMY MPOBAKCHHAM
JIOCYIOBOMY PO3CIiTyBaHHI BCTaHOBJCHAa 3a00pOHA HA TPOBEICHHS THX
MpOIeCyabHUX [iH, 10 Oe3MOCePEAHBO CITPSIMOBAHI HA HOTO 3aKiHUCHHS.

3yMUHEHHS A0CYI0BOT0O PO3CIIiAyBaHHS HE € OnHIEr0 3 hopM HOro 3aKiH-
YeHHsI, a MOCTAaHOBA MPO WOr0 3yNMUHEHHS — MiJICYMKOBHUM MPOLIECYATbHUM
pilIeHHAM W€l cTajil KpUMiHAJIBHOTO MPOBAKEHHSI.

Tomy oTHMM i3 3arajJbHUX MPOLECYABHUX HACIIAKIB 3yMHHEHHS KPHMi-
HaJIbHOTO TMPOBA/UKEHHS € HAasBHICTh y CIy00BOI 0coOH, sika NpHHHsIIA
Take pilieHHs, 000B’ 3Ky BIJHOBHUTH JOCYAOBE PO3CIiyBaHHS y BHIIaJIKaxX,
nepe0aYeHNX KPUMIHATBHIM IPOLIECYaITbHUM 3aKOHOM.

Bignosiguo g0 u4. 1, 2 cr. 282, m. 7 4. 2 ¢1. 36 Ta 4. 2 cr. 305 KIIK
VYkpaiHu 3ynuHEHE JOCYAOBE PO3CIiAyBaHHS BiJHOBIIOIOTH 32 HASBHICTIO
onHi€l 3 YOTHPHOX IMiAcCTaB: |) KoNM mepecrana iCHYBaTH IIJICTaBa, IO
3yMOBUWJIA 3yITUHEHHS JOCYA0BOrO PO3CHiyBaHHs; 2) KOJIM BUHHKIA HEOO-
XIHICTh y MPOBEACHHI CITUMX (PO3LIYKOBUX) YM IHIIUX MPOIECYaTbHUX
Iid, 110 MOXYTh OYTH MpOBeACHI 0e3 ydacTi Migo3proBaHOro; 3) Koju
CIIYUHA CyJ/isl CKacyBaB IOCTAaHOBY HPO 3YMHMHEHHS JIOCYIOBOTO PO3CIi-
JyBaHHs (Ll€é MOJJIMBE y BUMAJKY OCKapKEHHs TaKol IMOCTAaHOBH y4YaCHH-
KaMH KPUMIiHaJIbHOTO MPOBA/DKEHHs); 4) KOJIM MPOKYpOp CKacyBaB MOCTa-
HOBY IIPO 3YIUHEHHS JOCYIO0BOTO PO3CIIiJyBaHHSI.

Ha BukoHaHHS yXBalu CIIJUOr0 CyAIl HPO CKAacyBaHHS IIOCTaHOBH
PO 3YNHHEHHS JOCYAOBOTO PO3CIiIyBaHHS [i3HaBad, CIIiAYMH, JETEKTUB
HABY, BEB, mpokypop 3000B’s13aHi BUHECTH TOCTAHOBY PO BiTHOBJICHHS
IOCYIOBOTO  PO3CIIiAyBaHHS, KOS SKOi HEBIOKIATHO  HAIA€ThCH,
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a y BHIQJKy HEMOJJIMBOCTI HaJaHHS HaJCHJIAETHCSA y TPUICHHUH CTPOK
CTOpPOHI 3aXHCTy, NMOTEPHUIOMY, NMPEICTAaBHUKY IOPUAMYHOI OCOOM, MIOA0
sKoi 3ailicHIoeTbest mpoBakeHHs (4. 1 cr. 282 KIIK VYkpainm), a Takox
BHECTH BIZJJOMOCTI TpPO BIJHOBIEHHS OCYIOBOTO pO3CIIAyBaHHS IO
€auHoro peectpy mocymoBux poscmigyBaHb (4. 1 cr. 282 KIIK Vkpainwm,
abzan 14 m. 1 posmimy II IlonoxkeHHs mpo €aMHUHA peecTp ITOCYAOBHX
po3ciigyBaHb, HOPSIOK Horo popMyBaHHS Ta BeaeHHS [1]).

[ponecyanpHi aii, mpo ski Haerbes y 4. 1 cr. 282 KIIK VYkpaixm,
€ KOMIIOHEHTOM KpHMIHAIBbHOI MpOIeCyaabHOl IisSUIBHOCTI, CYTh SKOTO
CTaHOBJISITh BUMHKHU Cy0’€KTIB KPUMIHAJIBHOTO IPOBA/IKEHHS, 10 € Pe3yJib-
TAaTOM peaiizalii HAMH TIpaB 1 BUKOHAHHS OOOB’SI3KIB, IependaveHux
KPUMiHAJIBHAM TIPOIECyabHUM 3aKOHOM, CHpSMOBAaHMH Ha Mi3HaHHS
00CTaBUH KPHMIHaJbHOTO TPOBAKEHHS, 3a0e3NeueHHs] HOTo HaJIe)KHOTO
nepebiry Ta TapaHTYBaHHS peaimizalii yYacHHKaMH KpPUMiHAJIEHOTO
MIPOBAKEHHS X MPaB.

[Tpn3HaueHHAM TporiecyanbHUX AiN € He Jumie 30MpaHHs Ta mepeBipka
JTOKa3iB, ame ¥ 3a0e3meueHHs pealialii MpoIecyalbHUX IMpaB YYacHUKIB
KPUMIHAJIBHOTO TPOBA/PKEHHS (30KpeMa HaJaHHA YHM HAJCWIAHHS KOTii
MTOCTAHOBHU ITIPO BiAHOBIICHHS JOCYIOBOTO PO3CIiAyBaHHSA) Ta 3a0e3MeYeHHs
HAJIGKHOTO  Tepebiry  KPUMIHAJIBHOTO  MPOBAKCHHA  (HANPHUKIIAL,
MOTO/KCHHSI TPOKYPOPOM  KJIONOTAaHHS TPO 3MAIHCHEHHS CIelialbHOTO
JIOCYJIOBOT'O PO3CJIi{yBaHHsI, BHECCHHS BiJJOMOCTEH MPO BiJHOBJICHHS JIOCY-
JIOBOTO PO3CIilyBaHHs 10 €IMHOTO PEECTPY NOCYAOBHX PO3CIIiyBaHb).

Tox 3Bepuenns cuiguoro, naerektuBa HABY, BEB, mpokypopa
JIO CIIYOro CyIyii 3 KJIOMOTaHHSM IIPO 3IMCHEHHS CHELiaJIbHOTO JI0CY-
JIOBOTO PO3CIilyBaHHS HE € CIIYOI0 (PO3IIYKOBOIO) JIEI0, CIIPSIMOBAHOIO
Ha BCTAHOBJICHHS MiCIIE3HAXO/KECHHS Ii/103pIOBAHOTO, OTOJIOIIEHOTO B PO3-
myk. CkinamgaHHs, MMOTOKEHHS MPOKYPOpPOM 1 HampaBJeHHS A0 CIiI40ro
CyJJli KJOMOTaHHS MpO 3IMCHEHHS CIELiaJbHOTO JIOCYI0BOTO PO3CIi-
IyBaHHA y 3YNMHHEHOMY JIOCYAOBOMY pO3CIIAyBaHHI HE OIMYCKA€THCS.
ITepen cxmamaHHsIM, MOTOKEHHSIM MPOKYPOPOM 1 HAIPaBICHHSAM IO CIi-
4Oro Cyaai KIOMOTAaHHS NP0 3OIHCHEHHS CICMIaJbHOIO JOCYI0BOIO
po3CiAyBaHHS y KPUMIHAJLHOMY MPOBAKCHHI, TOCYA0BE PO3CIiayBaHHS
B SKOMY 3ymnuHeHe, cmigunii, nerektuB HABY, BEB moBuHeH BimHOBHTH
JIOCYJIOBE PO3CIIiAyBaHHSI.

Jlitepatypa:

1. Tlonoxenns: npo €QUHKUI PEECTP JOCYIOBUX PO3CIiAyBaHb, HOPSIOK
fioro (opMmyBaHHS Ta BEJCHHS, 3aTBEp/PKEHE HAKa30M | eHEpanbHOTrO
npokypopa Bix 30 uepBus 2020 p. Ne 298. URL: https://zakon.rada.gov.ua/
laws/show/ v0298905-20#Text
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HOPMATHUBHO-ITPABOBI PAMKH BUKOPUCTAHHSA
OU®POBUX IHCTPYMEHTIB KPUMIHAJIBHOI'O AHAJII3Y

BacuiioBa Okcana BacmiiBHa
KaHouoam 1opuoudHUx Hayx,
acucmenm xageopu KpUMiHATbHO20 NPABA IOPUOUUHO20 aKyIbmeny,
Yepriseyvkuii Hayionansru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Yxpaina

CyuacHU#l KpUMIiHAIBHUH aHami3 y IHU(POBOMY CEpEelOBHINI IPYHTY-
€TBCSl HAa KOMIUIEKCHOMY BHKOPHCTaHHI B3a€EMOIIOB’SI3aHUX TEXHOJIOTIYHUX
pillieHb, SKi 3a0e3MeUyrOTh MOBHUM UK poOOTH 3 IHQPOBOIO iH(OpMa-
miero — Big 1 oTpuMaHHS 10 (OpMyBaHHS aHANITUYHUX BHCHOBKIB,
TIPMIATHHUX [Vl BUKOPUCTAHHS Yy KpMMiHALHOMY TIPOBaKEHHI. IX inTerpo-
BaHE 3aCTOCYBaHHS CTBOPIOE HEOOXiJHI TEXHOJOTIYHI Ta MPOIECyalbHI
MepeayMOBH sl 3a0e3MeUeHHs OOTPYHTOBAHOCTI, JOCTOBIPHOCTI Ta MpO-
[eCyanbHOi JOMYCTHMOCTI pe3yNbTaTiB KPHUMIHAIBHOTO aHaJi3y, MI0
BH3HAYa€ X KIIOYOBY POJIb y Cy4acHid cucremi iH(opMalliifHo-aHaTiTH-
HOTO 320e31e4YeHHsI TPaBOOXOPOHHOT JisTbHOCTI.

3 orsiAly Ha 3a3HaveHe, BUKOPUCTaHHS IM(POBUX IHCTPYMEHTIB KPHMi-
HaJIbHOTO aHalli3y Mae 3[iHCHIOBATHCS Y MeKaxX BU3HAYCHUX HOPMATHBHO-
NPaBOBUX PaMOK, 1110 3a0e3MeUyl0Th 3aKOHHICTh, JOIYCTUMICTh 1 JJOKA30BY
3HAYYIIICTh PE3YJbTATIB AHANITHYHOI isUTBHOCTI. BinmosigHo, 1udposi-
3allisl KPUMiHAJBHOTO aHalli3y MOBHHHA PEali30BYBAaTHCS 3 ypaxyBaHHSIM
MPOLECYATFHUX BUMOI KPHUMIHAJIBHOTO IIPOIECYyaTbHOTO 3aKOHOAABCTBA,
K€ pEeriiaMeHTye IIpaBOBl IiJCTaBH, MOPANOK Ta YMOBH OTpPHUMaHHS,
00poOKH, 30epe’keHHs 1 BUKOpPHCTaHHS iHGOpPMALil y KpHUMiHAIBHOMY
MpoBa/DKeHHI. JIOTpUMaHHA 3a3HAYCHHX BUMOT € HEOOXiTHOIO IMepeayMo-
BOIO 3a0€3MeYeHHs HaJIeKHOCTI, OIMyCTUMOCTI Ta JOCTOBIPHOCTI ITU(POBOI
iHpopMarlii sK JoKepena JOKa3iB, a TaKoXX TapaHTIEl0 MOXIUBOCTI 1l
BUKOPHCTAHHS y MpOILIECci JOKa3yBaHHs. BilnoBiHO, 0COOIMBOrO 3HAUSHHS
HaOyBae 3a0e3neueHHs mNpolecyalbHol ¢opMu podotn 3 1KUPPOBUMHU
JIAaHUMH, 10 Tepeadaydac HaJeKHE JTOKYMEHTYBaHHS BCIX €TaliB iX oTpH-
MaHHSI Ta 0OpoOKHM, (iKcalifo TEXHIYHUX XapaKTEPUCTUK BHUKOPHUCTAHHX
IHCTPYMEHTIB, a TaKOXX CTBOPEHHS YMOB JUIsi TOAAIBLIOl TepeBipKU
1 BIATBOPEHHS OTPUMaHUX PE3yJIbTATIB.

Oco06a1BOT0 3HaYEHHS 3a3HAaueHi BUMOTH HaOyBalOTh B YMOBax HpaBo-
BOTO PEKUMY BOEHHOTO CTaHy, SKHH CYNPOBOIKYETHCSI BHECEHHSM 3MiH
1o KpumiHapHOTO mpolecyanbHOro Kojekey YKpaiHu, 30KpemMa 3anpoBaj-
JKEHHSM CIIEIiaJIbHOTO TPAaBOBOTO PETYIIOBAHHSA, IepeI0adeHOTO PO3IiIOM
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IX-1 Ta crarreto 615 KIIK Ykpainu [1]. OkpecreHi HOpMaTHBHI MOJ0KESHHS
CHpsIMOBaHI Ha 3a0e3nedyeHHs Oe3MepepBHOCTI KPUMIHAIBHOTO IIPOBAJI-
JKEHHS B yMOBAax IIiIBUIIEHUX PH3MKIB BTpaTH MarepialliB, 0OMEXEHOTro
(hi3MYHOTO JOCTYMy IO JOKYMEHTIB 1 JOKa3iB, TIEpEMIIIEHHs OpTaHiB JOCY-
JIOBOTO PO3CIIAyBaHHS, a TAKOXK HEOOXITHOCTI 3a0e3MeUeHHs OTIepPaTHBHOTO
pearyBaHHsS Ha KPHMiHAIIBHI NPaBOMOPYIICHHS. Y TakHX YMOBax o0co0-
JUBOTO 3HAYCHHS HaO0yBa€ BUKOPUCTAHHS IIU(PPOBUX TEXHOJOTIH, sKi 3a0€3-
MEYIyI0Th MOMJIMBICTh JUCTAHIIIHHOTO JOCTYIIy IO MaTepiayliB KPHMiHAJb-
HOTO MIPOBAKEHHS, iX 30€peXeHHS y 3aXUIIEeHIX iHPOPMaLifHIX CHCTEMax
i minTpumaHHs Oe3NepepBHOCTI TPOLECYadbHOI [isSUIBHOCTI HE3aJIeKHO
Bij| 30BHIIIIHIX 00CTaBUH.

3a3HavyeHi HOpPMAaTHBHI 3MiHM OOYMOBIIIOIOTH HEOOXIIHICTH BIIPOBAJ-
JKEHHSI TEXHOJIOTIYHUX DillleHb, COPSMOBAHUX Ha 3a0e3MedeHHs LiTiCHOCTI,
JIOCTYIHOCTI Ta 3aXUINEHOCTi nu(poBoi iHpopMallii, 10 BUKOPHUCTOBYETHCS
Yy KpHMiHATBHOMY TPOBAKCHHI, IO BKJIIOYAE BHUKOPHCTAHHS CIICIialli3o-
BaHUX iH(OpPMAaMiHHO-aHANITHYHIX CUCTEM, SIKi 3a0€3MeUyI0Th IICHTPAai30-
BaHe 30EpeXeHHS MaHUX, KOHTPOIb JOCTYIly 1O HHX, (iKcalilo BCiX
omepaniii i3 nudpoBoro iHGOPMAIE€I0 Ta MOXIIUBICTh BiTHOBICHHS NaHHIX
y pasi ix BTpaT ab0 MOIIKOMKEeHHS. JlaHWii miAXix H03BOJIsIE MiHIMI3YBaTH
PU3UKH BTpATH JOKa30BO1 iH(opMarii Ta 3a0e3neunTH HAICKHUN PiBEHB ii
MPOLIECYATLHOTO 3aXUCTY.

VY 3B’s13Ky 3 1IUM IUPPOBHIA KPUMIHAIBHUI aHali3 HaOyBae 0COOIMBOTO
3HAYEHHS $IK IHCTPYMEHT 3a0e3le4YeHHs HaJIe)KHOTO JIOKYMEHTYBaHHS
NpOLECYIbHUX [Tiif, 30epexeHHs LUPpPOBUX JOKa3iB 1 MiATPUMAHHS
GesnepepBHOCTi namiora 30epiranns indopmarii. Moro 3acrocyBamHs
JI03BOJIsIE 3a0e3meunTH (iKcalio JPKepeNn MOXO/KEHHS HU(PPOBHX JaHUX,
JIOKyMEHTYBaHHS TIpoLeyp ix 0OpoOku Ta 30epe’KeHHs, a TAKOK CTBOPCHHS
YMOB JUIsl TIEPEBIpKM X aBTEHTMYHOCTI Ta LUTICHOCTI, IO, y CBOIO YeEpry,
3abe3nedye BiAMOBIAHICTH PE3YJIBTATIB KPUMIHAIFHOTO aHalli3y BUMOTaM
KPUMIHAJIBHOTO TIPOIIECYaJbHOTO 3aKOHOAABCTBA Ta CTBOPIOE HEOOXimHI
HepeayMOBH JUIsl IX BUKOPUCTaHHS y IPOIeCi JOKa3yBaHHS.

Peanizamis 3a3HaueHUX 3aBIaHb OOYMOBIIIOE HEOOXIAHICTH BIPOBA-
JKCHHS KOMIUICKCHHUX OpPTaHi3aIliifHO-TeXHOJIOTIYHUX 3aXO[iB, 30KpeMa
NPOLIEAYP PE3EPBHOIO KOMIIOBaHHS IM(POBUX JAaHHUX, 3aCTOCYBAHHS MeXa-
Hi3MIB KOHTPOJIBOBAHOTO JIOCTYIY 10 I1HQOPMAIIHHUX pecypciB, BUKOPHC-
TaHHS 3axHULICHUX cepeloBull 30epiranHs iH(opmauii Ta 3abe3nedeHHs
MOXJIUBOCTI ayJUTy omepauii i3 TUPppOBUMH TaHUMH. 3aCTOCYBAHHS TaAKHX
BIZITBOPIOBAaHICTh Ta MpPOLECYalbHYy MAOIyCTUMICTh, IIO € HEOOXiJHOIO
YMOBOIO €()EKTUBHOTO BHKOPHCTaHHS HU(PPOBOTO KPHUMIHAIBHOTO aHAJI3y
y KpUMiHAIBHOMY TIpOBaKeHHi [2].
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BaxnmMBHM KOMIIOHEHTOM IPAaBOBOT'O PEryJIIOBaHHS 3aCTOCYBaHHS (-
POBUX IHCTPYMEHTIB KPHMIHAJBHOTO aHANI3y € 3a0e3NEeUeHHs 3aXHUCTY
NepCOHAJIbHUX JIaHWX, IO OOpOOJSIOTBECS Yy MeXaxX KpUMIHAIBHOTO
npoBaukeHHs. 3akoH YkpaiHu «[Ipo 3aXucT MepcoHAIBHUX JaHWUX» BH3HA-
gae 0a30Bi mpuHIUNH OOpPOOKM TEepCOHANBHOI i1H(OpMaIii, BKIFOYHO
3 TPUHIOUIIAMH 3aKOHHOCTI, I[UTBOBOTO OOMEXEHHS, IPOMOPIIHHOCTI,
MiHiMi3amii obcary maHux i1 3abesmedeHHs ix Oesmeku. 3 OIsAy Ha Te,
0 KpUMIiHAJIBHHUN aHaJi3 mependadae oOpoOKy 3HAUYHMX MAacCHBIB Hepco-
HAIBHUX JAaHUX, Y TOMY YHCIi YyTJIMBHX KaTeropiil indopmamii, apxitek-
Typa BIANOBIIHUX iH(GOPMAIIHHO-aHANITHYHUX CHUCTEM IOBHHHA IIepel-
0ayaTu BIPOBAIDKEHHS MEXaHI3MIB POJILOBOTO PO3MEKYBaHHS JOCTYITY,
BEJICHHS JKYpHAJIIB JOCTyly a0 iH(popMmalii, aymury omnepamid oOpoOKu
JTAaHUX 1 KOHTPOITIO Tepeaadi iHdopmanii MK iHpOpMaIIHHIMU CHCTEMaMH.
3a0e3neuyeHHs 3a3HAuYCHWX BUMOI € HEOOXITHOI0 YMOBOIO HPaBOMIpHOTO
BUKOPHUCTaHHA UU(PPOBUX aHANITHYHUX IHCTPYMEHTIB 1 TapaHTi€l0
OTPUMAHHS TIPaB i CBOOO JIOMUHM Y TIPOIIECi 3MIHCHEHHS KPUMIHAIIEHOTO
npoBaukeHHs [3]. BogHowac TpaHCHAIIOHANBPHHI XapakTep Cy4acHOTO
iH(popMaIiifHOTO CcepeloBUIIAa OOYMOBIIOE HEOOXIAHICTh Y3TOJKEHHS
HaIllOHAIPHUX IIPaBOBMX MEXaHI3MIB 13 MDKHApOIHUMH CTaHIApTaMH
OTPUMaHHS Ta BHKOPHCTaHHA CJEKTPOHHHUX JOKa3iB. Y 3B’SA3Ky 3 LHUM
0coONMBOrO 3HAa4YeHHS HaOyBa€ JOTPUMAHHS MDKHAPOJHHUX MPOLEAYP
OTPUMaHHS EJEKTPOHHUX JOKa3iB, sKi PErjJaMeHTYIOTh MOPSA0K (Gopmy-
BaHHS, HAMPAaBJCHHS Ta BHKOHAHHS BIAMOBIIHUX 3aMHUTIB 10 1HO3EMHHX
cy0’€eKTIB 1 MKHApOJHUX MpoBaiiaepiB iHpopmauiiHux nocnyr. [Ipakrnani
pEKOMEHAMIi MIKHAPOJIHUX OpraHi3aliil MiJKPECITIOTh HEOOXiTHICTh
3a0e3neveHHs] HaJIeKHOI TpolecyanbHol (GopMH OTPHUMaHHS EJIEKTPOHHHX
JIOKa3iB, 10 BKJIFOYa€e OOIPYHTYBAHHS 3alMTY, BU3HAYEHHS HOrO MPaBOBUX
mijicTaB 1 3a0e3MmedeHHsT MOXKIIMBOCTI TTOJIANIBINIOT IpoliecyaIbHOI epeBipKU
otpumaHoi iHpopmauii [4].

IMomanpimmii pO3BUTOK MDKHAPOAHO-IIPABOBOTO PEryJIOBaHHSA y 3a3Ha-
4qeHii chepi moB’si3aHUN 13 MPUHHATTIM J[pyroro IT0maTKOBOTO MPOTOKOIY
mo KouBeHIil mnpo KiOEpP3JIOYMHHICTh, BIAKPHUTOTO JJIS  IIiAMHCAHHS
y 2022 por, KUl COPSAMOBAHWN Ha BIOCKOHAJCHHS MEXaHI3MIB MiXKHa-
POAHOTO CHiBPOOITHUIITBA Ta MiJBHINEHHS €()EKTHBHOCTI MPOLEAYpP OTPH-
MaHHS €JeKTPOHHUX J10Ka3iB. [IpuenaHaHHs NepkaB 10 3a3HAYCHOTO MPOTO-
KOJIy BiZloOpa)kae TCHICHIIIO 0 YHi(iKalil mpoueayp AOCTyIy A0 eleK-
TPOHHUX JIOKa3iB 1 rapMOHi3allii Hal[lOHAJIbHUX MPAaBOBHX CHCTEM 13 MiKHa-
pomuuMu ctangapramu. s YKpaiHu 1€ CTBOPIOE HEOOXITHICTh alanTarii
HalliOHAIBHUX TPOLENyp KPUMIHAIBHOTO aHalli3y O MIKHApOAHUX BHUMOT,
30KpeMa y 4YacTHHi 3a0e3ledeHHs HaJeXHOro JOKYMEHTYBaHHS IIpoLecy
OTPUMAaHHS IUPPOBUX IAHWX, JOTPUMAaHHS JAHIIOra 30epiraHHs IOKa3iB,
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a TakoXX 3a0e3MedyeHHsI MPONOPIIHHOCTI BTpy4YaHHS y cepy MpUBATHOCTI
NpH OTPUMAHHI Ta BUKOPUCTAHHI eIeKTPOHHOI iHpopMmaunii [5].
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CEKPETHICTb JI’KEPEJIA IH®OOPMAIIII TA TIPABO
HA 3AXUCT Y KPUMIHAJIBHUX ITPOBAJI’KEHHAX,
MOB’SI3AHMX 31 3BPOMTHUM KOH®JIIKTOM:
MEXKI BUKOPUCTAHHA Y TJOKA3YBAHHI

I'anenxo Irop CepriiioBnu
Kanouoam 1wpuoudHux Hayx,
npoxypop XepcoHcbkoi OKpyscHol npokypamypu Xepconcokol obracmi
M. Xepcon, Vkpaina

VY KpUMIHAIBHUX TPOBAKEHHSX, OB’ I3aHUX 31 30pOHHUM KOHQIIIKTOM,
IpoLecyaJibHe 3HA4YCHHS Mae HE caM PEXUM OOMEXEHOro IOCTYyIly a0
iHpopMartii, a Te, 4y HAOYIHM BIIIOBIIHI BiJOMOCTI TOKA30BOTO 3HAYCHHS Y
cnoci0, nependayenuit KIIK Ykpainu. BupimanbHum € He MOXOIKEHHS
inpopmarii, a HaOyTTS BiINOBITHUMH BIJOMOCTSMH KpUMiHAJIBHOI
mporecyansHoi ¢opMu: oTpuMaHHA abo 30upanHs y mopsaaky KIIK
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Yxpainu, HanexxHa ¢ikcauisi, BBeICHHS Y IPOBAPKEHHS, BIAKPUTTS CTOPOHI
3aXHCTY, Cy/I0BE JIOCII/PKCHHS Ta OLIHKA. Y TaKUX MPOBAPKEHHSX J0JaT-
KOBY CKJIQJIHICTh CTBOPIOIOTH y4acTh O€3IEKOBHX OpraHiB, OOMEXEHHH
JIOCTYTI IO TEPUTOPIl UM JDKEpeN, a TaKOK BHUKOPHCTAHHS iH(OpPMAIiHIX
KaHaJliB 1032 MeXXaMH KPHMIHAIBHOTO IPOBa/DKEHHS a0 10 BHECEHHS
Bimomocreit o €PJIP [1].

PexrM 0OMeXEHOT0 JOCTYIy, 30KpeMa CeKpeTHICTh DKepelia, crocody
abo MeTomy OTpUMaHHS iH(poOpMalii, MOXXe OXOpPOHSATH BIIIOBITHUN
myOmiuHmiA a0 Oe3MeKoBHii iHTepec, ae He 3aMiHIO€e IPoLecyanbHoi popMu
JIOKa3yBaHHs 1 He 3BUIbHSIE CTOPOHY, sIKa MOJAE JIOKa3, BiJ OOIPYHTYBaHHS
Horo HaJieXHOCTI Ta normycTuMocTi. JIo HaOyTTsS HaJle)XHOI MpoLecyalbHOT
¢opMu  omepaTMBHO-PO3LIYKOBI ~ Marepiand,  KOHTPPO3BiqyBaslbHa,
PO3BigyBaJbHA YW iHIIA iH(OpMaLis 3 0OMEKEHUM IOCTYIIOM HE MOXYTh
CaMOCTIHHO BUKOPHCTOBYBATHCS JUIS JIOBEJCHHS OOCTaBUH IpeaMeTa JIoKa-
3yBaHHs, a MAalOTh Opi€HTyoUe, iH(QOpMAaIiHO-TIOITyKOBe abo iHiIiforoue
3HAUEHHA: MOXYTh OyTH TMIiACTaBOIO JUIA TIOYaTKy PpO3CIiXyBaHHSA,
BHU3HAYCHHS HOTO HANpsAMIB, TIEPEBIpKH BepCiii UM iHIMIFOBaHHS IPOIECY-
anpHUX Aid. Jloka3oBe 3HaUCHHS BHHUKAE JIMIIE MICIs OTpUMaHH!A, (ikcarlii
Ta BHUKOPHUCTaHHSA BimmoBimHux ganux 3a npaBwiamu KIIK VYkpainw.
e ysromxkyetscs 3i cr. 10 3akony Ykpainu «IIpo omepaTHBHO-PO3IIYKOBY
TISTBHICTEY 1 CIHCIaJbHUM PEKAMOM KOHTPPO3BiMyBaabHOI 1H(pOpMAIIii:
Marepiaiy CHeliabHOro Y BiJOMYOr0 MOXOXKEHHS MOXYTh OPIEHTYBaTH
po3sciigyBaHHs 200 OYTH MiZICTABOIO JUISI OTPUMaHHS (haKTUYHUX JaHHX, aje
HE 3aMiHIOIOTH IPOLECYAILHOTO JpKepena JokasiB [2; 3]. Taky moriky
BifoOpaxkae W minxin JKeHEeBCHKOT0 LIEHTPY 3 MUTaHb YIPaBIiHHSI CEKTOPOM
6esnexu (DCAF) «lead purposes only»: BukopucTanus iHdopmarii e sK
OpIEHTHpA IS pO3CIIiyBaHH:, a HEe SIK CAMOCTIHHOTO oKa3y [4, c. 5].

KnrouoBuM  ansi  70Ka30BOTO  BHKOPUCTAHHS €  PO3MEXKYBaHHS
(hakTHyHOTO Kepena iHGOpMAlLii Ta HpolecyaTbHOTO JKepena I0Ka3iB:
HepIne MOSICHIOE TOXO/DKEHHS BIOMOCTEH, JIpyre BH3HAYae ITependaucHy
KIIK VYkpaiam ¢opmy iX BHKOpPHCTAaHHS y TOKa3yBaHHi. 3a 4. 1-2 cT. 84
KIIK VYkpaiun moka3amu € (aKTHU4UHI JaHi, OTPUMaHiI y Mepea0adycHOMY
KIIK nopsaky, a iX mpolecyaJbHUMH KepelaMyd — IOKa3aHHsS, PeyOBi
JIOKa3u, JIOKYMEHTH Ta BHCHOBKHM eKcriepTiB. ToMy J0Ka30BOro 3HaYEHHs
HaOyBa€ He BIIOMYa, ONEPATHBHO-PO3IIYKOBa, KOHTPPO3BiAyBaJbHAa YU
po3BiayBaJibHA iH(pOPMAIlisS caMa 1o co0i, a Juiie GhakTHYHI JaHi, OTPUMaHI
y npouecyanbHiid (opMi Ta 3aKpillieHi y nependadeHoMy 3aKOHOM JKepeti
nokaziB. Taki BimoMOCTi MOXYyTb (YHKI[IOHYBaTH y TpPhOX pEKUMax:
OpiEHTYIOYOMY — 10 HaOyTTs HaJIeKHOI IpolecyanbHoi (GopMH; a0Ka30-
BOMY — IIICJISl 3aKpIIUICHHS Y TPOIECyaJbHOMY JDKEpelli; rapaHTiHHOMY —
KO 0OMEXEeHEe PO3KPHUTTS [Kepena, crmocody abo MeToay He yCyBae mpaBa
3aXHCTy Ha OCIIOPEHHS, @ KOMIIEHCYETHCS MPOLECYaAIbHIMH MEXaHi3MaMH,
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1110 30epiraroTh MOXJIMBICTh MIEPEBIPUTH 3MICT, TIOXOJDKEHHS, JOIYCTUMICTh
1 JIOKa30BE 3HAYEHHS JaHUX.

Jns 3axucTy ICTOTHUMH € TIOXODKeHHS, OTpUMaHHA, (ikcamis,
JIOJTy9eHHS, BIAKPUTTS i CyIOBE AOCITIUKEHHS (QAKTUYHUX TAHUX, OCKLTBKA
BOHH BIUIMBAIOTh Ha TEPEBIPKY HAJEKHOCTI, JOMYCTUMOCTI, JOCTOBIPHOCTI,
JIOCTATHOCTI Ta JOKA30BOTO 3HAYEHHS JOKa3y y CHCTEMHOMY 3B’SI3Ky 3i CT.
85, 86, 87, 89 i 94 KIIK VYkpainm [1]. Crarta 517 KIIK Vkpainu mae
3aCTOCOBYBATHCSA SIK CIENiallbHA HOpPMa IIOAO IMPOBAKEHHS, K€ MICTHTh
JIepKaBHY TA€EMHUITIO, a HE SIK yHiBepCcajbHa IIJACTaBa Ui OOMEKEHHS
JIOCTYIly 3axucTy 10 Oynp-skoi iH(popmaiii 3 0OMEXEHHM JOCTYIIOM
[1; 5, c. 166—172]. S0 cTopoHa 0OBUHYBau€HHSI BUKOPUCTOBYE IOKYMEHT
13 (haKTHYHMMU TAaHUMH SIK ITpOIecyanbHe JHUKEPEo JI0Ka3iB y pO3YyMiHHI CT.
84 1 99 KIIK VYkpaiHu, pexuM CEKpeTHOCTI TaKOro JOKyMEHTa HEe yCyBae
HEeOoOXIiTHOCTI MepeBipKH cy0’e€KTa OTPUMaHHS, IPAaBOBOI IMiJICTaBH, CIOCO0Y
onepkaHHA, Qopmu Gikcarlii, 3MICTy HOKyMEHTa, MOPSIKY TOTYYCHHS
Ta BIAKPUTTS CTOPOHI 3axucTy. 3a 4. 2 cT. 92 KIIK Ykpainn HamexHicTh
1 IOIyCTUMICTh JIOKa3iB JIOBOJWTH CTOPOHA, IO iX MOJa€; TOMY SIKIIO TakKi
JaHl ToJa€ CTOpOHAa OOBHMHYBAd€HHS, caMe€ BOHA Mae OOTIpyHTyBaTH iX
IporecyanbHy MPUAATHICTH [1]. AHaIOTi4HA JIOTiKa MPOCTEKY€ETHCS Y MpaK-
tui KKC BC momo matepianiB onepaTHBHO-PO3NIYKOBOTO MOXOKEHHS,
JIe TICPEBIPSIFOThCS 3MICT BIZIOMOCTEH, IpaBoBa IifcTaBa iX OTPUMAaHHS,
HalleKHHUH Cy0’€KT, croci0 ojiepkaHHs, Gpopma Qikcallii, BIiIKPUTTS 3aXUCTyY
Ta MPOIeCyaabHUI CIIOCIO BUKOPUCTAHHS [6].

BukopucranHsi (akTHYHUX JaHMX y JOKa3yBaHHI MOTpeOye BiIKPUTTS
CTOpOHI 3aXHCTy, 0€3MOCEPETHBOrO JOCIDKEHHS CY/IOM 1 OLIHKH 3a cT. 94
KIIK VYkpainu. 3a cr. 89 KIIK VYkpaiHu CTOpOHM MOXYThH iHIIFOBaTH
BU3HAHHS JIOKa3iB HEJOMYCTHMHMH Ta II0JIaBaTH 3allepeuyeHHs; TOMY CeK-
PETHICTB JUKepena, crocody abo MeToxy oTpuMaHHs iH(popMalii He ycyBae
IpaBa 3axUCTy Ha TEPEeBIPKY IOMYCTHMOCTI JaHMX, SKi OOBHHYBayeHHS
mponoHye sk 1oka3 [1]. Boennuii abo 0e3mekoBHil KOHTEKCT caM 10 co0i
HE € TIiJACTaBOI0 Ui II03aIpOlECyaTbHOTO BHKOPHCTAHHS (haKTHIHHX
JIAaHUX; MOXJIMBMMH € juure npsmo nependadeni KITIK Ykpaiuu oco6imu-
BOCTI HPOLIECYAIbHOTO TMOPSJIKY, 30KpeMa I0J0 MPOBA/PKEHHS B yMOBax
BOEHHOTO cTaHy [7].

[TpaBo Ha 3axucT 3a ct. 20 KIIK Ykpainu oxoruioe peaabHy MOXKIHBICTh
3arepedyyBaTd IiJ03py 4M OOBHHYBAadyCHHs, 30MpaTd W TOJaBaTU JI0Ka3u
Ta peali30ByBaTH iHINI MpOIECyalibHI MpaBa, aje HE O3HAa4Yae aBTOMATHY-
HOT'O PO3KPHUTTS BCHOT'O MacuBy BiZIoMOCTel 3 00MEXEeHUM OCTyHOM. SIKII0
(hakTHYHI JaHI BUKOPUCTOBYIOTHCS [UIsl OOIPYHTYBaHHS OOBHHYBaueHHS abo
€ ICTOTHUMH JUIsS 1OTO CIIPOCTYBAaHHS M TE€PEBIPKH JIOIyCTUMOCTI JIOKa3iB,
3aXHCT Ma€ OTPUMATH JOCTYI 0 IX 3MICTYy Ta HPOLECYabHOTO 3HAYECHHS
B 00cs3i, HEOOXimHOMY It edeKTHBHOTO ocmopeHHs. 3a cr. 290 KIIK
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YkpaiHun BUAQIEHHS OKPEMHX BIJIOMOCTEH 13 JOKYMEHTIB MOXKJIHMBE
32 YMOBH YiTKOTO IO3HAYEHHS TAKMX BHJAJEHb, OHAK BiJJOMOCTI 3 Mare-
piajiB, HE BIAKPUTUX CTOPOHI 3aXHCTy, HE MOXYTb OyTH JOIYyIIEHI CyIOM
SIK JToKasu [1].

Heposkpurtss mxepena, crmoco0y 94u METOAYy OTPUMaHHS iH(opMariii
camMe 1o co0i He 3yMOBIIOE aBTOMATHYHOI HEIOMyCTUMOCTI (haKTHIHIX
MaHux. BomgHodWac SKIIO BOHO MO30aBiisi€ 3aXHUCT MOJKJIMBOCTI IEPEBIpUTH
MOXO/DKEHHS JaHWX, CIPOCTYBaTH IX 3MiICT, IOCTaBHTH IiJ CYMHIB
JIOIyCTAMICTh JI0Ka3zy ab0 OCIHOPUTH [IOKa30BY OCHOBY OOBHHYBau€HHS,
Taka O0CTaBMHa MOXE OI[IHIOBATHCS SIK ICTOTHE TIOpPYLIEHHsS IpaBa
Ha 3axuct 3a cr. 87 KIIK Vkpaium a0o sSK 4YHHHHK, IIO BILIMBAE
Ha JIOCTOBIpHICTb, JOCTATHICTh 1 JIOKa30BE 3HAYCHHS JaHWX 3a CT. 94
KIIK VYxpainu [1]. [Ipakruka €CIIJI posrisiae HEpO3KpUTTS MaTepiaiiB sIK
BUHATOK 13 TPWHIIMIIB 3MarajJbHOCTI Ta PIBHOCTI CTOpPiH, IO MOTpedye
CyBOpOi HEOOXIMHOCTI # MOCTAaTHIX KOMIIGHCATOPHUX TapaHTild; CyIOBHU
KOHTPOJIb CaM N0 co0i HE KOMIIGHCYE HEPO3KPUTTS, SKIIO 3aXHCT
11030aBJICHNN peaabHOI MOMIMBOCTI OCIOPHTH JOKa30BY OCHOBY OOBHHY-
BaueHHA [8, §§ 60-61; 9, §§ 46-59]. YV OpuraHCHKOMY MiAXO0Hi CYIOBHH
KOHTPOJIb 3a HEPO3KPUTTSAM IMOB’S3YETHCA 3 MiHIMAIBHO HEOOXiTHUM
00csiroM OOMEXEHHsI, MPOLECYalbHHM HArJIAOM CyLy Ta BHHATKOBUM
XapaKTepOM CIIeIiabHUX Tpoleayp 3axucty [10, §§ 36-37].

OTxKe, y KpUMIHAJIBHUX MPOBAPKEHHSX, MOB’SI3aHUX 31 30pOHHUM KOH-
(ITIKTOM, JOMYCTHMOIO MOXKE OYTH OXOpOHA JDKEpesa, crnocody abo MeToay
OTpHUMaHHs iH(pOpMallii, aje He YCYHEHHs IpolecyalbHOI epeBipIOBaHOCTI
(hakTHYHUX JaHMX, SIKI CTOPOHA OOBMHYBAueHHS BUKOPHCTOBYE JUIS JIOBE-
JICHHS1 0OCTaBHH NpeaMeTa Joka3zyBaHHA. CEeKpEeTHICTh € PeXMMOM OXOPOHHU
iHpopMarlii, a He CaMOCTIHHOIO MiJCTaBOI ii JOKa30BOTO BHUKOPHCTAHHS;
il MeXa NpOXOAWUTH TaM, Jie OOMEXKEHHS PO3KPHUTTS M030aBisie 3axXHUCT
peansbHOi MOXKJIMBOCTI OCIIOPHTH 3MICT, ITOXOKEHHS, JOIyCTUMICTh UM
JIOKa30BE 3HAUCHHS JIaHWX, TIOKJIAJCHNX B OCHOBY OOBHHYBAaYCHHSI.
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COHIAJIBHO-EKOHOMIYHI JETEPMIHAHTH,
KOTPI BINIMBAIOTH HA KIVIBKICTh KPUMIHAJIBHUX
ITPABOIIOPYIIEHD, IO BUNHAIOTHCSA
Y COEPI MEJMYHOT'O OBCJIYI'OBYBAHHA
B YMOBAX BO€EHHOI'O CTAHY

Hdsixyp Mapis ImutpiBHa
Kanouoam 1opuoOudHUX HayK, OOYeHm,
doyenm rkagpedpu KpUMIHAILHO20 NPaAsa
Yepniseyvkuil Hayionanvrull yHieepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Ykpaina

KpuminanbHi TpaBOMOpYIICHHS, IO BYMHSAIOTHCS Y cepi MEAUIHOTO
00CITyTOBYBaHHS 3 MOMEHTY X KpuMiHami3amii y unHHOMY KpumiHagpHOMY
konmekci Ykpaiam 2001 poky XapakTepH3yIOTHCS JOCTaTHHO HE3HAYHUM
KUTBKICHIM TIOKa3HHKOM. Taka cutyaris ¢opmye XxuOHE YSBIEHHS IIpO
JTIOCTaTHICTh Ta €()eKTUBHICTh HASBHUX KPHMiHAIBHO-IIPABOBUX Ta KPHUMIiH-
JOTiYHUX 3axofiB BIUmWBY. OTHOYACHO 13 IMM, OUTBII TPABHIBHUM
BUIAETHCS BBAXKATH, 110 HU3bKUH KUTbKICHUHM MMOKa3HUK 3yMOBJICHHUH, IO-
mepie, JIATCHTHICTIO TaKUX CYCHUIbHO HEOE3NeuHUX MisHb, I[O-APYyTe,
0COOJNIMBOCTSIMU ~ BEJICHHS MEIUYHOI JIOKYMEHTalii, SKi CIpPOILYIOTh
peanizalilo KpUMIHAIBHO IPOTHIPABHOTO YMHUCIY Ha IPUXOBYBaHHS
KpUMiHAJILHUX TPaBONOpylIeHb. He MuBISTYMCH HA Te, M0 OIIBLIICTh TAKUX
MPOTUIIPABHUX MAisSIHb BUYMHSIOTHCS 13 HEOOEpek)HOI0 (HOPMOIO BUHH, Hapasi,
0co0NMMBO — B yMOBax [ii NMPaBOBOTO PEXHMY BOEHHOTO CTaHy, MOXHA
BHOKPEMUTH HH3KY COLIaIbHO-€KOHOMIYHHX JETEPMIHAHT, SKi BIUTMBAIOTh
Ha KpPUMIHOJIOTIYHY CHTYyallifo y Iii YacTHWHI, 30KpeMa — CIPHSIIOTh
BYMHEHHIO MEIWYHNMH TIPAIliBHUKAMH IHITNX KPUMIHAJIBHUX IIPABOIIO-
pyIIeHb y cdepi ciry>k00BO1 MiSITBHOCTI.

AHaJi3 CTaTHCTHYHUX JaHUX, BUKIameHux Ha caiiti Odicy [ene-
PaIbHOTO MPOKYpPOPa JI03BOJISIE CTBEPDKYBATH HAsABHICTH CTIHKOI HETaTHB-
HOi TEHJEHLIl 10 3pOCTaHHS KUIBKICHUX IIOKa3HMKIB KPUMiHAIBHHX
MIPaBOIOPYIIEHb, 10 BYMHSIOTHCS y cepi OXOPOHU 3[0POB’sl Ta HallaHHS
comianbauX mocayr. Tak y 2021 pori O0yno o6iikoBaHo 3733 KpuMiHaIbHI
mpaBonopymeHHs, y 2022 — 3273, y 2023 — 3310, y 2024 — 3702, y 2025 —
4226, cranom Ha Gepesenb 2026 poxy Oyio oOiikoBaHo 818 KpUMiHAIBHUX
IIPaBOIIOPYIIEHb, IO OYJIO BUMHEHO y cepi OXOpOHH 3710pOB’sl Ta HaJaHHS
comianpauX TociyT [1]. Cepen oONIKOBaHUX MOCTATHHO 3HAYHUH BiJICOTOK
CKJIAJIAI0Th KPUMIHAJBHI PaBOMOPYIIEHH MPOTH BIACHOCTI (374e01IbIII0TO,
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nependadyeni cr. 191 KK Vkpainm), a Takox KOpyNLiiHI NPOTHIIPaBHI
JIISTHHSL.

VY KOHTEKCTI JOCIHIIKEHHS aKTyaJbHOIO BUpaeTbcst aymka [. Kupwm-
YEeHKO, sIKa BKasye, IO HETePMIiHAHTH AaHAII30BAaHOTO BHIY CYCIUIBHO
HeOe3NMeYHNX [iTHh Ha MaKpOpiBHI (3araJbHOHALIOHATFHOMY) JOCTATHBHO
po3ramykeHi Ta 3alekaTh BiJ PI3HHX 32 XapakTepoM cdep KUTTA
Ta CYCHUIPHMX BIJHOCHH, TAaKHX SK THOJITHYHI, COI{iaJibHi, €KOHOMIYHI,
OpraHi3aniifHO-yIIpaBIiHCHKI, 1A€0JIOTIYHI, COIiaJbHO- MCHXOJOTIUHI Ta iH.
Cepen HaOLTBII 3HAYYIIMX BYCHA BUAUTIIA Taki. [lucOamaHc B €KOHOMIII
OXOPOHH 3[I0POB’S JOBOEHHOT'O IeEpioay 4epe3 (pyHIaMeHTalIbHI HEeIOJTiKH,
HAKOMHMYEeHI MEAMYHOI0 Tally33l0 B IIPOIIECi CBOEI PECTpyKTypH3amil
(HenocraTHiCTh  OIO/DKETHOTO — acurHyBaHHS  MiHICTepCTBA  OXOPOHHU
3M0pOB’s  YKpaiHW, COI[IAIEHOTO 3a0C3MEeUYCHHS JIKapiB Ta IX CiMeH.
3a0r0pOKpaTU30BaHICTh CHCTEMH YIPABIIHHS, BHACIIIOK YOTO BiJICYTHE
pearyBaHHS MEIUYHOI Tally3l Ha MOTpeOW CYCHIBCTBA, HE BiIOYyBaeThes
BpaXyBaHHS pH3HKIB Ta BHKOPHUCTaHHS MOTCHUIHHAX MOXIJIHBOCTEH.
[TponoHTOBaHMH MOCTKOBIIHMI CTpeC MEANYHOI Tay3i JOBOEHHOTO TIepioay
(6bpax mpodeciiiHIX MeOWYHWX 3HAHb, BHCOKE IIHOYTBOPEHHS Ha KW,
HU3bKAa KUIBKICTh TOTPIOHMX MEIWYHHUX MperapaTiB Ta KHUCHEBOTO
3a0e3neueH sl JIiKapeHb), KUK 3HAXOAWUTh CBOE NPOJOBKEHHS y BOECHHHHN
yac (TIepeBaHTAXKEHHS Taly3i OXOPOHHU 3I0POB’S yepe3 3HAYHE 30LIBIICHHS
KIJIBKOCTI XBOPUX PI3HUX CTYNEHIB TSHKKOCTI, TyMaHiTapHa KpH3a Ta iH.).
HeedexTHBHICTD Ta 3acTapiiicTh iHGpOpMaLiiHO-aHATITHYHOTO 3a0e3MneyueH-
Hs, 10 CITUPAETHCS HA MANICPOBHUIA MEIUKO-CTATUCTHYHHUNA OOJIIK 1 3BITHICT,
JIOCUThH YIOBUIBHECHI MEXaHI3MH 3allpOBAKCHHS J1JDKUTANI3AI Y Meaud-
HUX 3aKJajax, 10 3aBaXKa€ BIAMOBIMHOCTI BITUM3HSAHOI rayry3i OXOpPOHHU
3JI0pPOB’S €BPOIHTETPALIIHHIM CTaHAAPTAM Ta YHEMOKJIMBIIIOE€ KOMIUIEKCHUN
MOHITOPUHI 1 OIIHKY PpEeCypciB CHCTEMH OXOpPOHH 3I0pOB’Sl 3 METOIO
e(peKTHBHOTO OIEPATUBHOTO YIPABIIHHS Ta CTPATET1YHOTO TUTaHyBaHHS [2].

[NoBHOMacmITAOHE BTOPTHEHHS pociiichbkoi (eneparii B Ykpainy, BeaeH-
HS aKTUBHUX OOWOBHX Iiif Ta BBEIEHHS OCOOIHMBOTO MPABOBOTO PEKUMY
BOEHHOTO CTaHy JIOTIYHO MpH3BEIH N0 (OPMYBAaHHS HU3KK COILaJbHO Ta
€KOHOMIYHO HEraTMBHUX SIBHII, OCHOBHUMH 3 SIKUX CTala OKYIaIlisi YaCTHHU
TEPUTOPIH, 1110 MPHU3BEJIO 10 BTPATH POOOYUX MICI[h T MACOBUX CKOPOYCHb
NpAIiBHUKIB; Mirpaiis »IHOK 3a KOpJOH; BTpaTa >XUTJa TI'pOMaJsHaMH
Ta BUMYIIEHI BHYTpIlIHI nepeMileHHs Tomo. Bee e yrBopuio nucbananc
y cucTeMi KaJpoBOro 3a0e3MEUYCHHs, HACIIJKOM SKOTO CTaja BiJICYyTHICThH
nonuty Ha mnpodecii y cdepi OXOpOHM 370pOB’S, IIO 3YMOBIIECHO
BiJICYTHICTIO JJOCTaTHHOI KUTBKOCTI METUYHOTO IIEPCOHATY.

AprymMeHTOM Ha KOPUCTh HABEICHOTO € T¢, IO BiAMOBIIHO 0 OQiliifHOT
cTatucTHYHOI iH(popMarii, BHKIageHoi Ha caifti JlepkaBHOI ciyxOu
3alHATOCTI cTaHOM Ha Oepe3eHp 2026 poky y cdepi OXOpoHH 310pPOB’S
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Ta HaJaHHS COIJIAJIbHUX IOCIYT KUIBKICTh BakaHCid ckiagana 14246 omu-
HUIb, & YHCENIbHICTh IIyKadiB pobotn — 13816 ocid; cranom Ha 1 KBiTHS
2026 poky, KUIBKICTh BaKaHCiH ckimamana 5742 OOWHHMIN, a YHCETbHICTh
mrykadiB pobotu — 7982 ocobu [3]. HaBeneni maHi HA0YHO JEMOHCTPYIOTH
mucOaaHc MK KUIBKICTIO poOOYMX Miclb Ta OIYKadiB POOOTH, SIKHA
chopMyBaBcs TIPOTATOM OMHOTO Micsnd. Taka cuTyariss Moxe OyTh
MOSICHEHA HH3KOI0 COIiaJIbHO-€KOHOMIYHHX (DaKTOpiB, OCHOBHUMH Cepen
SKUX € HHU3bKa 3apoOiTHa IUlaTa MEAWYHHX TMPALiBHUKIB, YCKIIaJHEHHH
rpadik pobOTH, 3yMOBIICHHH BEACHHSIM OOHOBHX Iiii JepKaBOIO-arpecopoM
Ta MOBITPIHUMHU TPHBOTAMH.

Oxkpemoi yBard moTpedye Te, II0 B YMOBaxX BOEHHOIO CTaHy aKTyali-
3yBaJIMCh KPHMIHAJIbHI IPABOTIOPYIICHHS, IO BYHHSIOTHCS IPEICTABHH-
KaMHd MEIUKO-COIaIbHUX eKCIepTHUX Kkomicii MO3  Vkpaiam. [lin-
TBEp/PKEHHSIM HaBelleHoTo € BUpOoK Kawm' sHeus-Iloainechkoro MichbkpaiioH-
Horo cyxay Bix 03 kBitHs 2026 poky (cmpaBa Ne 676/1652/26), BiamosigHo
0 SIKOTO o0coba 3 Memow pedni3ayii €8020 3NOYUHHO2O YMUCIY,
CHPAMOBAH020 HA NIOPOOAEHHA OQIYilIHO20 OOKYMEHMA, YCEIOOMIIIYU
CYCninbHO-Hebe3neuHull xapakmep c6oix Oill, nepedbauaroyu ix cycniibHo-
Hebesneyni Hacnioku i badxcaroyu ix HacmauuA, He nizniwe 06 aunus
2023 poky (mounoi oamu ma uac Ha OAHUL MOMEHM He BCMAHOBIEHO),
nepebyeaioyu y He6CMAaHO8IeHOMY HA OaHUll MOMeHm Micyi, 00OCMOGIPHO
3HaO4U npo  GiOCymHicmv Y Hei O03HaK IHBANIOHOCHMI, O00MOBUNACH
i3 HeBCMAHOBNIEHOI0 HA OAHUli MOMeHm 0cobol, KA 8 C60I0 uepey
domosunacy i3 aiKapem mepanesmom npo CHibHe GUSOMOBIEHHS ZPYROIO
ocib niopobnenoi meduunoi Ookymenmayii (eumseie i3 icmopii xe6opobu
Ne 3628 ma Ne 6938) npo nepebysarnsi 066UHY8AUEHO20 HA CMAYIOHAPHOMY
nikysanui y mepanesmuynomy 6iodinenni KHII «Kam aneyv-Ilodinbcovka
YeHmpanvbHa patloHHa JAiKapHsay y nepioo uacy 3 03 cepnua 2020 poky
no 11 cepnusa 2020 poky, 3 04 rucmonada 2021 poxy no 11 aucmonada 2021
POKY ma 3 aiKapem peemamonozom npo ChilbHe 8U20MOGIeHHs 2PYNOoI0 0Cib
niopobnenoi meduunoi Ooxkymewmayii (sumseie i3 icmopii xeopobu
b6e3 Homepy) npo nepeOysamHs 008UHYBAUEHO20 HA CMAYIOHAPHOMY
aikyeanni 6 Oennomy cmayionapi KHII «bazamonpoginona yenmpaivha
pationna nixapusy Cnobioceko-Kyavuicseyvkoi ciibcbkoi paou 6 nepioo
yacy 3 19 momozo 2021 poxy no 28 momoeo 2021 poky ma 3 28 bepesns
2022 poxy no 06 ksimus 2022 poky, a makodc nooaibuio2o niopooienHs
0QiYitiHO20 OOKYMEHmMY — HANPABNEHHA HA MEeOUKO-COYIaNbHO-eKCHEPHY
xkomicito (MCEK) (@opmu Ne 088/0), euoarnoco Ha il im s, wiisxom 6HeCeHHs
Ha nidcmagi 3a3HaueHoi MeOuuyHoi OOKYMeHmayii Henpasousux 8ioo-

mocmeti [4].
HaBepneHuit BUPOK TaKoX CBIMYHUTH MPO T€, MIO0 MEIWYHI MPALliBHUKH,
30kpema — mnpeacraBHukH MCEK wacto BUYMHSIOTP KpHMiHANBHI
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NIPaBOIIOPYIIEHHS y CKJIaJi OpraHi3oBaHUX TPYH Ta 3JI0YMHHMX OpraHi3aliy,
10 YCKJIAJHIOE iX BUSIBJICHHS Ta PO3CIIJYBaHHS Ta, BIJIOBIJHO, BIJIMBAE
Ha JIATEHTHICTh TAKUX CYCILIbHO HEOE3IIEUHUX /IisHb.

TakuM 4YWHOM, MPOBEACHE IOCII/KEHHS IO3BOJISE CHCTEMAaTH3YyBaTH
COIIaTbHO-CKOHOMIYHI JICTEPMIHAHTH, IO BIUIMBAIOTh HA KUTBKICHHUH
MOKa3HHK KPUMIHANEHHX HPaBONMOPYILECHb, IO BYHHAIOTECH Yy cdepi
MEAWYHOTO OOCIYTrOBYBaHHA B yMOBaX il OCOOIMBOTO MPAaBOBOTO PEKUMY
BOEHHOTO CTaHy Ha Taki rpymu: 1) HemocTaTHe (iHAHCYBaHHS CHUCTEMHU
OXOpOHH 31I0pOB’sl — AepinuT (iHAHCYBaHHA MEIMYHUX 3aKJIA/TiB 3yMOBIIOE
CTHMYJIFOBaHHS KOPYIIIii, MparHeHHs OO 3aBOJIOJIHHS MailHOM, pO3Kpa-
JIQaHHSI TYMaHITapHOI JOIMOMOTH TOIIO; 2) MacoBEe BHYTPILIHE MEPEMIleHHS
HaceJIeHHS Ta Mirpaiis 3a KOp/IOH — CTBOPEHHS JJOAaTKOBOTO HAaBaHTaKEHHS
Ha MEIWYHHUX IMPalliBHUKIB YCKJIAJHIOE KOHTPOJIb 3a SKICTIO HaJaHHS
MEIUYHUX MOCIYT; 3) NMCUXOJIOTiYHE BUCHAKEHHSI MEANYHUX ITPAI[iBHUKIB —
BUKOHAHHS MPo(eciiiHnX 000B’s3KIB B YMOBax Jii OCOOIMBOTO IPaBOBOTO
PEeXKHUMY BOEHHOTO CTaHy IPH3BOIATH A0 (POPMYBAHHS CTpeCy Ta 3HIKCHHS
KOHIICHTPALII, 1[0 MOYKEe MaTH HACIIIKOM Hem0aie CTaBJICHHS 10 BUKOHAHHS
npodeciifHnx 000B’s3KiB; 4) 3arajbHE MOTIPHICHHI €KOHOMIYHOTO CTaHO-
BUIIA HACEJNEHHS — 3HIDKCHHS PIBHSA JOXOMIB BIUIMBA€E Ha PIBEHb KOPYII-
MifHUX PH3HUKIB Ta KPUMIHATBHUX MPaBONOPYIIEHb NPOTH BIACHOCTI,
l'IiIITBepll)KeHHHM YqOro € BUIIC HaBCACHA CTaTUCTHUKA.
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TOPI'IBJISA JIIOAbMH B YMOBAX I''IOBAJIBHUX PU3UKIB

/Kaposcbka I'anuna IlepiBna
OOKMOPKA IOPUOUYHUX HAVK,
doyenmxa Kageopu KPUMIHAILHO20 NPasd
Yepniseyvkuii Hayionansru yHisepcumem imeni FOpia @edvkosuua
M. Yepnisyi, Ykpaina

CBIT CBOTOJHI XapaKTEPU3YETHCS 3POCTAHHIM TIJI00ATBHUX PU3HKIB —
BiliHM 1 30pO¥iHI KOH(TIKTH, EKOHOMIYHA HECTAOIIBHICTD, KIIMATHYHI 3MiHU
Ta eKoJyoriuHi karactpodu, MacoBi Mirpauii Ta maxzemii. Cami mo co0i
pU3UKH  (POPMYIOTH YMOBH COIliAIGHOI — jJecraOumisamii Ta MarTh
TpaHCHALIOHAEHHN XapakTep i € CIPUSATIMBIM CepeOBHUIIEM IS TOPTiBIi
JFOJbMHU SIK TPAHCHALIOHAIBEHOTO 3JI0YMHY, IO aIANTYETHCS 0 HOBHX YMOB
1 BHKOPHCTOBYE BPa3JIUBIiCTh HACCICHHSI.

BiifHa 1 Bo€HHI KOHQUIKTH — II¢ MacoBe IEepEeMIlIeHHS HAaCeIeHHSI
(6ixernmi, BIIO); 3HWKeHHS piBHA MPaBOBOTO 3aXHUCTy; IIiJIBHIICHA
Bpa3IMBICTh XKIHOK i MiTe. EkoHOMIUHI KpH3HM — 11e 0e3pobiTTs Ta TpyaoBa
MITpallisi; 3pOCTaHHs TIHLOBOI'O PUHKY Ipalli; BAKOPUCTAHHS MIaXPaiChKUX
CXeM TpaleBIAITYBaHHA 1 TpyaoBa ekcrutyaraifis. Kimimatudsi 3MiHK
Ta EKOJIOTIUHI KaracTpou — Il eKOJIOriYHa Mirpailis; BTpaTa 3aco0iB
icHyBaHHs; ()OPMYBaHHSI HOBUX I'pyIl PH3HUKY cepell HaceieHHs. [lannemii —
1e 30JIA11ist Ta OOMEKEHHS MepeCyBaHHs; 3pOCTaHHs OHJIalH-EeKCIUTyaTallii;
YCKJIQIHEHHS JOCTYIY JIO JOMOMOTH. [IpakTH4HO KOXEH 13 mepepaxoBaHuX
PH3HKIB HOB'SI3aHMH 13 MIrparii€io i IEeBHUMH OOMEXEHHSIMH, 110 TIOPOJKYE
E€KOHOMIYHY HecTaOUIbHICTh, pYyHHYyBaHHS 3BHYHOI comiayibHOI iH(Dpa-
CTPYKTYPH, 3HIDKCHHS PIBHS JEp>KaBHOTO KOHTPOJIO, 1 SIK HACHiIOK —
(hopMyIOTH Bpa3iMBi TPyIH, SKi CTalOTh MOTEHIIIMHUMH >KEPTBAMHU Pi3HOTO
pony ekcruryararii Ta Toprieimi mronesMu. Lle — OibKeHII Ta BHYTPIIIHBO
mepeMilieHi 0coOM; JKIHKM Ta JiTH, SKI MEPEeTHHAIOTh KOPAOH 0e3
CYMpOBOY; TPYIOBI MIIPaHTH; 0COOM 3 HU3BKUM PIBHEM J0XOIYy Ta OCBITH,
JIIO/IM, SIKI BTPATHIIM COL{ajibHI 3B’SI3KHM; MEUIKAHI[ PErioHIB i3 BHCOKHM
PIBHEM E€KOJIOTIYHUX 3arpo3, JIIOAX HOXUIIOrOo BiKy Ta 0COOH 3 1HBANIHICTIO.
I'mobanbHuit xapaktep nudpOBLII3aIil BHUCTYIIAE aKcenepaTopoM BepOy-
BaHHS 4Yepe3 COLialibHI Mepei; BUKOPUCTAHHS KPHIITOBAIIOT Ui He3a-
KOHHUX onepaniii; kibepekcryararlis (30KpeMa CeKcyaibHa).

3MIHIOIOTBCS 1 CydacH! )OPMH TOPTIBIIi JIIOABMHU — «TPaHLiHHa» CEKCY-
albHa eKCIUTyaTallis; TpyIOBa eKCIUTyaTalis (BKJIIOYHO 3 IIPHMYCOBOIO
Mparero); IpuMycoBe >keOpantBo ab0 NMPUMYIIyBaHHA O IMPOTHIIPABHOI
ISUTBHOCTI; BTATHEHHS y 3MI0YMHHY JiSUTBHICTh MEPEX II0 TOPTIBII JIFOABMU;
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TOPTIBJIS JIIOJbMH 3 METOI0 HE3aKOHHOTO BWIJIyYEHHS OprasiB; Kidep-
EKCIUTyaTallisl Ta OHJIAWH-TOPTIBIIS JIIOABMHU.

3a manumu UNODC (Global Report on Trafficking in Persons 2024),
r00aTbHUN pIBEHb BHSBICHHS XEPTB TOPTIBII JIIOIBMH IICIA Pi3KOTO
3amKkeHHs y 2020 pomi, moB’si3anoro 3 manaeMieio COVID-19, BimHOBHBCS
1 TepeBHWINMB JomaHmeMiuHi 3HadeHHs: y 2022 pomi 3adikcoBaHO
74 785 BusABIEHHX XKepTB, 0 Ha 25% Oinbire mopiBHsHO 3 2019 pokom.
Crpykrypa (hopM eKcInTyaTamii TaKoX 3MIMIYETbCSA: dYacTKa IPHUMYCOBOI
npari cTaHoBUTh 42%, cekcyanbHOI ekcryararii — 36%, a ekcrutyaTamii y
¢dopmi mpumycoBoi 3moununoi misbHOCTi (forced criminality) — 6mm3sK0
8%. IoHsTTs excruryaranii 3JI0YMHHOT AiSTIBHOCTI OXOIUTIOE CUTYallii, KO
y4acTh OCOOHM y TPOTHIPABHHUX [iSHHIX € (OPMOIO EKCIUTyarTalli Ta
Pe3yJIbTaToM NPUMYCY/KOHTPOJIIO; y TAKUX Kelcax MpeIMeToM J0Ka3yBaHHs
CTae BCTAHOBJIEHHS EKCIUTyaTalliifHOI NMPHPOAM ydacTi Ta BiIMEXyBaHHS
CTaTycy TOTEpIioi 0codW Bi HOOpPOBITFHOIO CIIByYacHHKa, IO
Biamosimae mimxomy UNODC no «exploitation of criminal activities»
(excruryaramii 4epe3 3amydeHHS [0 3JI0YMHHOI mismibHOCTI). CynoBo-
ananitnaHi Matepiamn UNODC nomaTkoBO BKa3yrlOTh Ha BIAMIHHOCTI MiX
OpTraHi30BaHMMH Ta HEOPTaHI30BaHMMH CXEMaMH: HEOpraHi30BaHI
BHUKOHABIIi, SK MPaBHUJIO, SKCIUTYyaTyIOTh MEHIIE JKEPTB, TOAI SIK MEpEKeBi
KOH(}Iryparii IeMOHCTPYIOTh OUTBIIMKA MacIiTad eKCIuTyaTallil Ta CTIMKiIIi
MeXaHi3MU KOHTpoutto [1].

IToBHOMacmTabHa arpecisi pocii mpotu YkpaiHu cdopmyBana CTiHKi
KOHTYPH Ypa3iuBOCTI (MacoBe IEpeMillieHHs, PYyHHYBaHHS COLIaIbHO-
E€KOHOMIYHUX 3B’S3KiB), SIKI IIJCHJIIOIOTH PHU3UKU SIK OQIaiiHOBOI, Tax
i mudpoBo omocepeaKoBaHOI eKcIuTyaTamii Ta YCKJIaJHIOIOTH JOCTYI 10
npaBocy . 3a ouninkamu UNHCR Ha kinens 2025 poky, rinobansHo Oyio
3a¢ikcoBaHo 5,86 MiH ObKeHHIB 3 YkpaiHum Ta 3,7 MJIH BHYTPIIIHBO
nepeMilieHux oci0. Y HalioOHaJIBHOMY BHUMIpi II€ MIJACHIIIOE PU3UKH K
TPamUIIMHNX, TaK i OU(PPOBO oOIrocepenkoBaHUX (OpM eKcIuTyartarii Ta
akTyanizye npobiemy moctymy no mpaBocynas. 3a 3BitoMm GRETA (tperiit
payHn ouiHtoBanHs), y 2018-2024 pokax craryc MOTepHiMX BiJ{ TOPTIBIi
monepMu B YkpaiHi Oyno HamaHo 925 ocobam; OuIbLIICTh (OpPMaAILHO
ineHTH(IKOBAaHUX TOTEPIIIMX — Y0JOBIKH (57%), a MepeBaXKHOIO (HOPMOIO
eKCIUTyaTalii € TpylnoBa, JAali — CEKCyalbHa, BTATHEHHS Y 3JI0YMHHY
JUSUTBHICTh Ta eKcIulyarauis y 30poiiHoMy KoHQuiikTi. Binnosigno, s
YKpaiHCbKOI NPaKTHKU KIIFOYOBHM CTa€ HE JIMILIE PO3IIMPEHHS BHSBJICHHS,
a W WiABUWINCHHS SIKOCTI JOKa3yBaHHsS 3acO0iB Ta CTaHAAPTIB 3aXUCTY
MOTEPIIINX, 30KpeMa B YaCTHHI YPa3JIMBOTO CTaHy, SKUH y IPUMITII 10 CT.
149 KK Ykpainu BU3HA4a€ThCS SIK 3yMOBJICHUH (Di3MUHUMHU YW NCUXIYHUMHU
BJIACTUBOCTSIMHM a00 30BHIIIHIMH OOCTaBHHAMH CTaH, IO I1030aBiisie abo
0oOMeXye 3IaTHICTP OCOOHM YCBIIOMITIOBATH CBOI il UM KepyBaTH HHUMHU,
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NpuiiMaTH CaMOCTIMHI pilICHHS, YMHUTH OIip HE3aKOHHHM J(isIM, a TaKOX
30ir TSHKKUX 00cTaBUH [2].

€BpONEHUCHKMHA KOHTEKCT IATBEPIDKYE Macmtad 1  CTPYKTypHY
mudepeHIiiamiio  eKCIUTyaTalifHuX TpakTHK. 3a maHumu  Eurostat,
y 2024 pomui B €C 3apeectpoBano 9 678 morepminux (—8% o 2023 poky),
3 skux 63% — XiHKYM Ta niB4yara; 46% BUIAAKIB ITOB’s3aHi i3 CEKCYaThbHOIO
eKkcruryartarieo, 37% — i3 mpuMycoBoro mpanetro, a 16% — 3 iHmmMu
(hopmamu, BKIIIOYHO 3 EKCIUTyaTalll€l0 3JI0YMHHOI JisuIbHOCTI; 64% motep-
MUIHX — TPOMAIsSHU TPEeTiX KpaiH. Y BiANOBiOe HAa EBOJIOIII0 IPAaKTHK
ekcrutyarailii €C OHOBUB KpHMiHAJIbHO-MIPaBOBY pamKky [lupextusoro (€C)
2024/1712, nocuIMBIIM OXOIUIEHHSI HOBUX (hopM ekcrutyaTaii Ta udppoBUx
BUMIpIB 3JI0YMHY, @ TaKOXX OKPECIHBIIM BUMOIHU /O 3aXHUCTy MOTEPIITHX
1 JIOKa30BUX MIiIXOMIB (IOJAF0YN EKCILTYaTallif0 CypOTaTHOTO MaTCPUHCTBA,
NPUMYCOBUI NITI00, HE3aKOHHE YCHHOBJICHHS), 3allpoBaPKy€ KpUMIiHaIi-
3aIlil0 YMHCHOTO KOPHCTYBaHHS IOCITyraMH, L0 HaJalOThCs MOTEPILION
0co00r0, 3a HAsSBHOCTI 3HAHHS NpO il CTAaTyC, Ta MOCHIIOE BpaxyBaHHS
IU(PPOBUX BUMIPIB 3JI0YMHY, 30KpEMa Y YacTHHI OOTsDKyBaJIbHUX OOCTaBHH,
moB’si3aHuX 3 BuKopuctaHasaM IKT. s Yipainu sk nep:kaBu-KaHIUAaTa 11e
MiACHIIOE 3HAYYIIICTh HAOMIMKEHHS KPUMIHAJIBHO-TIPABOBHX 1 MPOIIECyab-
HUX migxoniB no acquis €C y gactuHi kBamidikamii GopMm excroryaTarii,
JTIOKA30BHX CTAHIAPTIB I MEXaHI3MIB 3aXUCTy moTeprimmx [3].

Emnipuynuit 3pi3 JONOBHIOETHCS MIKHAPOJHOK CTATHCTHKOIO, 1HTEp-
npeTaiisi sIKoi MoTpedye MEeTOA0JIOTIYHOT 00EpeKHOCTI, OCKIIBKH MOKa3-
HUKH BUSIBICHHS/peecTpanii BifoOpakaloTh SK MaclitaOW sBHINA, Tak
i CIpoMOXHICTh cuctemu ifeHTH(ikanii. Sk 3a3naueHo Bume, UNODC
(hikcye BITHOBIEHHS PiBHS BUSBJICHH xepTB micis 2020 poky Ta 3pocTaHHs
YacTKH CKJIagHUX (OpM eKCIuTyaTalii, 30KpeMa eKcIutyaTamii y Qopmi
MIPUMYCOBOI 3JI0YMHHOI JisutbHOCTI. J{11 eBporeiicbkoro konTekcty Eurostat
3a 2024 pik moBimomiste mpo 9 678 3apeecTpoBaHMX MOTEPIUINX 1 YACTKY
16% iHmumX 1ineit excruTyaTarii, 10 sSIKUX HaJeXaTh i clieHapii eKcIuryarartii
3JIOYMHHOT TisTbHOCTI [1].

CchopmynboBaHa KPUMIHOJIOTIYHA XapaKTEPUCTUKA MiATBEPKYE EBOJIO-
I[IF0 TOPTiBJi JIFOABMH BiJ BIiJHOCHO JIHIHHHUX CXEM 10 aJalTHBHHX
koH(irypariii i3 BHpPasHUM UHU(GPOBHM KOMIIOHEHTOM 1 MepeTHHAMHU
3 IHIIMMU KPUMIHAJBHUMU pUHKaMH. Taka TpaHcopMallis TOPOIKYE
KJII0YOBI KPUMIiHAIBHO-TIPABOBI MTPOOJIEMH, TIOB’A3aH1 3 JOBEJCHHSM 3aC00iB
BYMHEHHS! [iSIHHS, BCTAQHOBJIGHHSM pOJIEH CHIBYyYacHHKIB, 3aXHCTOM
MOTEPIIINX Ta €PEKTUBHICTIO MIDXHAPOMHOI B3aeMoOJii. Y KpUMiHAIbHO-
NPaBOBIM IUIOHIMHI IIi XapaKTEPHCTHKH TPaHCHOPMYIOTbCS y JBI IpYIH
npo0JieM: po3MeXKyBaHHS CKJIaay TOPTiBII JIFObMH 13 CYMDKHUMH CKJIaJaMu
Ta JOBEICHHS €IEMEHTIB CKIAMy, epeayciM 3acobiB 1 polell CriByYacHUKIB
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y Mepexi, y cuTyalii, KoJIi 3HauyHa 4YacTHHA JO0Ka30BOI0 MaTepialy Mae
QpoBy Ta/abo TpaHCHAIIOHATILHY ITPUPOLY.

HopwmaruBra konctpykuist cr. 149 KK Vkpainu, sika nepenbavae nistHHSI
(BepOyBaHHSI, IepeMillleHHs], TIEPEXOBYBaHHS, Iepeada, Ofep>KaHHS TOIIO)
3 METOIO eKCILTyaTallil 3a BUKOPUCTaHHs Xo4ya O 0JTHOTO i3 3ac00iB, 3arajgom
KOpEJIIOE 3 MDKHApOJHHMH CTaHAApPTaMH Ta €BPOMEHCHKAM MiIXOI0M,
onoBieHuM [lupextuBoro €C Ne 2024/1712. [5]. BomgHouac y MepexeBHX
cxeMax, TIOCHJICHHX BiIfHOI0O, MACOBHM II€PEMIIICHHSM Ta IH(poBizamiero,
(hopmyroTbes TibpuaHi KoHOITypallii, e TOYaTKOBi Jii MOXKYTh IOJaBaTUCS
SK «IEPeMIIeHHs/PO3MILIICHHs/ MpaleBIallTyBaHHI», TOIl SIK eKCIulyaTa-
IiifHa MeTa Ta KOHTPOJb PEaNli3ylOThCs Mi3HIme. Y TaKUX CHUTYaIlisIX PU3UK
po3MUBaHHS KBai(iKkalii 3yMOBJIEHHH CTPYKTYpOIO JaHIOTa: J0Ka3yBaHHs
METH eKCIUTyaTallii Ta 3aCTOCOBaHMX 3aC00IB 4aCTO CTa€ MOXKJIMBUM JIMIIE 32
YMOBH OXOIIJICHHSI TTOBHOI ITOCIIIOBHOCTI MOAIH, BKIIOYHO 3 IU(YPOBUMHU
KOHTAaKTaMH Ta (HiHAHCOBHMH CJiaMH, IO CTBOPIOE METOIMYHHUHA 1 TIpo-
HecyaJbHUI PU3MK KOHKYPEHIIi HOPM i3 CyMDKHMMH CKIIaJlaMH, 30KpeMa
3 He3aKOHHHM IIepeTpaBIeHAAM 0ci0 yepe3 aep:kaBHUM kopaoH (cT. 332 KK
VYkpainm), e TpeaMeT NOKa3yBaHHS IHMMKA 1 He TOTpedye MOBEICHHS
eKCIUTyaTaliitHoi MetH [6].

BoenHnii KOHTEKCT IOATKOBO YCKJIamHIOE KBamiikamiiauii BUOIp
y CrpaBax, Jie eKCILTyaTallisl OB’ si3aHa 3 JiIMH Ha OKYIOBaHHX TEPHUTOPISLX
Yl B yMOBax 30pOiHOro KOHQIIKTY. Y MpakTHlll 3aCTOCYBaHHs yKpaiH-
CHKOT'O 3aKOHOJIABCTBA B YMOBaxX BiHHM MOJXJIMBI CHUTyallil, KOJH OKpemi
NpOSIBH €KCIUTyaTallii MOXyTh OTpuMyBaTu Kkamidikamiro 3a cr. 438 KK
VkpaiHu, 1m0 TOCHIIOE PHU3UK (parMeHranii NpaBoBOi OILIHKH, SKIIO
TOPTIBJIS JIFOJBMHM PO3IIISIAETHCS SIK JIOJIATKOBUM €JIEMEHT, a He SK
camocTiitHa kBamiikamiiHa Bick MisHHA. [IpakTUYHO I O3HAYae pi3HUN
IpeAMeT JOKa3yBaHHA Ta Pi3HI TpolecyalbHI aKIEeHTH, M0 MOXe
YCKJIaIHIOBATH JIOBEICHHS MEPE)KEBOi OpraHizaiii Ta poJjiel CIiBy4acHHUKIB
Y €IMHOMY JIAHITIOTY [6].

LeHTpanbHUM IOKAa30BHM €IEMEHTOM Y MpOoBapKeHHAX 3a cT. 149 KK
VYkpaiHu € JoBeleHHs 3aco0iB, HacamIiepes, BUKOPHCTAHHS ypa3iuBOrO
cTaHy. Y BOEHHOMY KOHTEKCTI MOTpeOyeThCs 1HIMBIMyautizariis: Qikcarris
KOHKPETHUX TSDKKHUX OOCTaBHH IOTEPIiIOl 0COOM Ta Croco0y iX BUKOpHC-
TaHHA JUIs mianopsiakyBaHHs noBeainku. IlpaBoBa mosumis KKC BC
Bin 02.02.2022 € BaxiauBOr s yHiikamii miIXxomy: ypasIuBUEM CTaH
HE 3BOJIUTHCS JI0 CYTO MEAMYHOTO KPUTEPIIO, a OLIHIOETHCS 338 CYKYITHICTIO
(hakTHYHNX OOCTABHH 1 3 ypaxyBaHHSM 00i3HaHOCTI OOBHHYBAaYE€HOTO NPO I
o0cTaBUHM; BUMOTa 00OB’S3KOBOI IICHUXIaTPHYHOI €KCIIEPTU3U HE € BH3HA-
YaJHHOI0 YMOBOIO JIUIsI KOHCTAaTallii BUKOPUCTAHHS yPa3inuBOCT. Y BOEHHHUX
yMOBax II¢ Ma€ TPHUKIATHE 3HAYCHHS, OCKUIPKA 30BHINIHI 0OCTaBUHH
(BTpaTa XHTIA i TOXOIYy, PO3PUB COIIABHAUX 3B S3KiB, CTATyC IEPEMIMICHOT

283



0co0H, 3aJIeKHICTD BiJ JKUTIIa/pOOOTOAABI/TIOCEPEAHNKA) MOXKYTh (OpMY-
BaTH IHIMBIIyali30BaHUI ypasJIMBUH CTaH, aje JOKa3yBaHHS IOTpeOye
He 3arajibHOI BKa3iBKM Ha MacoBYy Bpa3JUBICTh, a (ikcamii KOHKPETHHX
TSOKKUX OOCTaBHH 1 CHOCOOY IX BHKOPHCTAaHHS MJIS IiAIOPSIKYBaHHS
MOBEIIHKY TTOTepinoi ocodu [7].

OTxe, TOpriBAsS JIOABMH B YMOBaxX IJIO0ANbHUX pHU3HKIB HaOyBae
MacimTabHOTO Ta JIATEHTHOTO XapakTepy CKJIaJHOTO Ta 0araTOBHMipHOTO
XapakTepy, IMOETHYIOUM TpaaWIiiiHi Ta HOBITHI (OpPMH eKCIUTyaTarlii..
EdextnBHa mpotunis morpedye KOMIUIEKCHOTO MiAXOXy, IO TIOENHYE
KPUMIHAJILHO-TIPABOBI, COILIANbHI Ta MiXHApoIHI MexaHi3MH. OcoOIHMBY
yBary CiiJi IpUIUIATH MPOQIIaKTHIN, 3aXHCTy BPa3IUBHX TPYN Ta MOCH-
JICHHIO KOOpIMHAIIl MDK JepKaBHUMU 1 MDKHApOJHUMH I1HCTHTYLISIMH.
[i edexTuBHA MpOTHis MOXIMBA JIHIIE 33 YMOBH CHCTEMHOTO TIiIXO.Y,
10 BKJIIOYA€ MIKHAPOAHY KOOPAWHAIII0, BUKOPHCTAHHS Cy4acHUX TEXHO-
JIOTiH, COLIiaNBbHHI 3aXHCT HACENICHHS Ta YCYHEHHS MEpIIONPUYUH Bpa3iu-
BOCTI.
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PO MOHATTS OCOBH 3JIOYUHIIS
Y BIMCBKOBII KPUMIHAJIICTHIII
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[ousTTS O0COOM 3JMOYMHI TPAAWIIAHO TOCITae IEHTpalbHEe Micle
Yy KpUMIHAICTHIII, OCKIJIBKH caMe depe3 MpU3MYy ii BIacTUBOCTEH 3IiHCHIO-
€TBCSl PEKOHCTPYKI[Sl MeXaHi3My 3JI0uYuHy, (OpMYBaHHS CIII4UX Bepciit
Ta BU3HAYCHHsS HANpSMIB pO3CIinyBaHHA. Y BIMCHKOBIH KpHUMIHATICTHIII
3HAYCHHS Ii€1 KaTeropii iCTOTHO MOCHUIOETHCS, 1[0 3yMOBJICHO CITCIH(IKO0
BIHCHKOBHUX MPABOIOPYIIEHb, SIKi y PSAJl BUMAAKIB MOXYTh HAOYBaTH O3HAK
BOEHHHX 3JIOUMHIB y PO3yMiHHI MXKHApOJHOTO KPUMiHAJILHOTO TIpaBsa [5].

VY 3araJbHOTEOPETHYHOMY PO3YMIHHI 0c00a 3JIOYHHII BU3HAYAETHCS SIK
CHCTEMa COLUAIBHMX, (I3UKO-OI0NIOTTYHUX 1 MCHUXOJIOTTYHHX BJIACTHBOCTEH
IHOMBINA, SIKI y CBOIM CYKYHHOCTI OOYMOBIIIOIOTH BUMHEHHS KPUMiHAIBHOTO
NPaBOIIOPYIICHHS Ta BiJIOOP&XAalOTHCS Yy HABKOJMIIHBOMY —CEPEIIOBHIII
Y BUIJBIAI MaTepialbHUX 1 imeadbHuX ciifiB. Takuif miaxin € MEeToJOIOT9HO0
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OCHOBOIO Il KPUMIHAJIICTHYHOTO aHAJI3Yy Ta BIATIOBIZAE CYYaCHUM YSIBIICHHIM
Npo iHTerpaTHBHUN XapakTep ocobuctocTi [9-10].

Pa3zoM 3 ThM, y BiliCbKOBIi KpHMIiHAJICTHLI HOHSTTS OCOOW 3JIOYMHILL
HaOyBa€e JJOMATKOBOTO 3MICTy, OCKUIBKM BKIIOYa€ HE IIHIIE 3araibHi
KPUMIHATICTAYHI XapaKTCpUCTHKMA, a ¥ CHOerudiuyHi pHcH, 3yMOBIEHI
BIICPKOBOIO  CIyk00f0, 30KpeMa: HasBHICTh BIHCHKOBO-TIpodeciitHOi
MiATOTOBKH; c(HOpPMOBaHI HAaBUYKH MOBOKEHHS 31 30pPO€I0 Ta TEXHIKOIO;
BKIIIOYCHICTh y CHCTEMYy BIHCHKOBOI MAWCIUIUTIHM Ta cyOopAmMHAIil;
nepe0yBaHHS B yMOBaxX IIIBUIICHOTO IICHXOEMOIITHOTO HaBaHTaXXCHHS;
BILIMB 0OHOBOT 0OCTAaHOBKH a00 YMOB BOEHHOTO CTaHy.

Y 1pOMYy KOHTEKCTI 0CcOOy 3JI0YMHIS Yy BIMCHKOBIH KpPHUMiHAIICTHII
JOUUIFHO BHM3HAYUTH SK CYKYNHICTh IHAWBIAyaJbHUX BJIACTUBOCTEU
BIiCRKOBOCITYKOOBIII a00 iHIIOI o0Oco0OHW, 3amydeHoi J0 BIHCHKOBOI
TUSUTBHOCTI, IO TIPOSIBISAIOTHCS y TPOIECI IMiArOTOBKH, BUYWHCHHS Ta
MPUXOBYBaHHA 3JI0YMHY i BiIOOpaKalOThCSA Yy CHUCTEMi KPUMIHATICTHIHO
3HAYYIINX CIiIB.

Ocoba 3mounHI y BIiHCHKOBIM KPUMIHANICTHII — Il IHTErpOBaHA
CHCTEMa COILIaTbHUX, NCHXO(Di310M0TIYHNX, NPOQeciHHO-BINCPKOBIX Ta
CUTYAIlIfHO-00yMOBJICHHX XapaKTEepPUCTHK Cy0’ekTa, 5Ki (HOpMYIOTBCS
B YMOBax BIfICBKOBOTO CEpelOBHINA Ta BiOOpaKaIOThCS y MeXaHi3Mi
BYMHEHHS KPUMIHAIBHOTO IIPABOMOPYIICHHS, 3aJHIIAI0YM MaTepiabHi
il ieanbHi CITiau, IPUAATHI A X KPUMIHATICTHYHOTO TTi3HAHHS.

Crienn¢ivHuMHU AeTepMiHaHTaMu (popMyBaHHS Takol 0cOOU BilICBKOBOTO
3JI0YMHIA, € YKOPCTKAa I€papXiyHiCTh Ta MiJNOPSAAKYBaHHS; HasBHICTh
OolioBOro  JOCBiAy; JeceHcHOLTi3aimis (3HMXKCHHA YYTJIMBOCTI) 70
HAaCUIIBCTBA; cTpecoBi Ta nocrrpaBmarnyHi cranu (IITCP); nerkuit noctyn
JI0 30poi; KoJeKTHBHA Tcuxodoria (edekt rpynw, “OoiioBoro GparepcrBa’)
[1-2].

TaxuM unHOM => BifICEKOBHI 3I0YMHEIb 7 3BUUAHHUN 37109NHELb.

BaxxJIMBOI0O METOIOJIOTIYHOI0 OCHOBOKO JOCIIUKEHHS OCOOM 3JIOYHHILT
€ KOHIENIid KPUMIHATICTUYHOTO IOPTPETa, SKa JO3BOJISIE MOJCTIOBATH
BJIACTHBOCTI HEBCTAHOBJIEHOI OCOOM Ha OCHOBI aHalli3y CIiIOBOT KapTHHH.
Sk OOIpyHTOBaHO y IUCEpTAIliHHOMY JIOCHI/PKEHHI, KPUMiHATICTUUHHNA
MOPTPET CIiJl PO3YMITH K CHUCTEMY BiJJOMOCTEW PO COIiajibHi, (i3UKO-
010JI0TIYHI Ta MCUXOJIOTIYHI BJIACTUBOCTI OCOOH, IO (POPMYETHCS B PE3YIIb-
TaTi KOMIUIEKCHOTO aHaji3y MaTepiajibHHUX Ta ileaNbHUX JDKepen iHdpop-
mauii [10].

Ha BigMiHy Bil BY3bKOTO IOHSATTS «IICHXOJIOTIHHOTO ITOPTPETA», KPHMi-
HAJIICTUYHUHA TIOPTPET OXOIUTIOE INUPIINK CHEKTP XapaKTepPHCTHK, BKIIO-
Yal04YM: TMOBEAIHKOBI INaTepHH; mpodeciiiHi HaBuukyW; crocid nii (modus
operandi); OCOONMBOCTI BHKOPHCTaHHA 3HApAOb 3J0YHHY; B3a€MOIIIO
3 00CTaHOBKOIO MicI Tofii. Y BilickKOBiil cdepi me HaOyBae 0coOIHBOI
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Baru, OCKUIBKM CIIOCI0O BUMHEHHS 3JI0YMHY O€3locepesHbOo OB’ sI3aHui
i3 BIMICEKOBOIO IIITOTOBKOIO OCOOM, XapakTep CIIiJiB YacTo BigoOpaxae
creniayiibHi 3HaHHA (TaKTHKa, iH)KEHEpPHa IIJIrOTOBKA, BOJIOAIHHS 30pO€r0)
Ta TOBENiHKA 3JIOYHMHIS BH3HAYA€THCS yMOBaMH OOHOBOI OOCTaHOBKH
Ta cIry>k00BUME 000B’s13Kkamu [3; 7; 10].

3 ypaxyBaHHAM LBOTO, (OPMYBaHHS KPUMIHATICTHYHOIO IOPTpETa
y BIIICBKOBIH KPHMIHATICTUII JOUITHHO 3IIMHCHIOBATH 3a IIOETAITHOIO
MOJEIUTIO:

— TepBUHHHUNA (TIPOTHO30BaHW) piBeHbP — MOOymOBa WMOBIpHICHHX
XapaKTePUCTHK HA OCHOBI aHaJIi3y MICIIS MMOIIi;

— YTOUHIOIOYHWH pIBEHb — JIONOBHEHHS MOPTpeTa (pakTHUYHUMHU TaHUMHU
(Toxa3aHHS1, eKCIIepPTHI BUCHOBKH);

— IHTETpOBaHWH piBeHb — MOEJHAHHS JIOCTOBIPHOI Ta HMOBiIpHICHOI
iHpopMallii y €TUHY MOJIEI.

Jlxepenamu (OpMyBaHHS BiZOMOCTeH Npo 0co0y 3JIOYHMHISA BHUCTY-
HAKOTh:

— MarepiaabHa 00CTaHOBKA MiCIIS TOJIT;

— CIIiAM BUKOPUCTAHHS 30poi Ta BiliCEKOBOI TEXHIKH;

— IIPeAMETH 3JI0YMHHOTO TIOCATaHHS;

— imeanbHi crigw (TTOKa3aHHS CBINIKiB, IOTEPIILUINX, OYEBHULIIB);

— ocoba MmoTepIiIoro;

— O3HAKW IHCIICHYBaHHs abo0 HeraTuBHi o6ctaBuuu [6; 8].

Oco0MBICTIO 0COOM BIICHKOBOTO 3JIOYMHISI € HAsSBHICTH CrelH(idyHIX
KPUMIHAQJIICTUYHO 3HAYYIIUX HABMYOK: BOJIOJIHHSA 30pO€l0, TaKTHYHE
MUCJICHHS, HaBUYKH MacKyBaHHS, OPIEHTYBaHHS Ha MICIIEBOCTI, BUKOPHC-
TaHHs crelialbHuX 3aco0iB. Ile moB’s3ye: ocoly, crmocid 3704YMHY Ta CIiT0-
BY KapTHHY.

3a3HaunMo, 110 0coOIMBE Micle y BIMCHKOBIH KpHMIHAJICTHII TOCigae
KaTeropist 030pO€HOT0 3II0YMHIL, 5Ka, SK OOIPYHTOBAHO Y JOCITIPKEHHI, Ma€e
CHUCTEMHHI XapakTep i BHU3HAYAETHCA SK B3a€EMOIIS E€IEMEHTIB «O0COOMC-
TicTh + 30post». Y BIMICEKOBOMY CEPEIOBHIII IISI B3a€EMOIiSl YCKIIAIHIOETHCS
npodeciitHO MiArOTOBKOIO, 10 3HAYHO MiZBUILYE €(EKTUBHICTh 3I0YHMHHOT
JUSUTBHOCTI Ta YCKJAIHIOE 11 pO3KPUTTS. 3 OMIIsAY Ha 1ie, 0c00a BiHCHKOBOTO
3JIOUMHIISI XapPAKTEPU3YEThCS: HASBHICTIO CICHIaIbHUX HABHYOK (CTPisICIb-
KUX, IH)KEHEPHUX, TaKTWYHHWX); 3AaTHICTIO IUIAaHYyBaTH 3JI0YMH 3 ypaxy-
BaHHSIM BICHKOBOI 0OCTAHOBKH; IMiJIBUIIICHUM PiBHEM ajamnTalfii 10 CTpeco-
BUX CHTYyalliif; BUKOPHUCTAHHSIM CIIy)KOOBHX MNOBHOBa)XE€Hb a00 JOCTYILy
JI0 pecypciB. BoHO noeaHye 3arajibHi KpUMIiHAICTUYHI MIAXOJH 3 ypaxyBaH-
HSIM crielii(ikn BIHCHKOBOI JisUTBHOCTI Ta BUCTYIIAE KIIIOYOBHM €IEMEHTOM:
o0yZ0BH KPUMIHAIICTHYHUX BEpPCii; opraHizalii po3ciilyBaHHS; TPOTHO-
3yBaHHsS MOBEIIHKH 3JIOYUHIIL, PO3POOKH 3aXOIiB MPOTHII BIHCHKOBHM
MpaBONOpYIICHHAM. B3araimi, y BifiCEKOBI KPHMIHAICTHIN BIaCTHBOCTI
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0cOo0OM 3JI0YMHIS MAlOTh IIJBHIICHUH CTYIHb BifOOpakKeHHS Y CIIiJIOBii
KapTUHI, OCKUIBKM TNpo(eciiiHi HaBUYKK BiHCHKOBOCIYXOOBLS IeTEpMi-
HYIOTb CHOCIO BUMHEHHS 3JI0YMHY, XapakTep BUKOPHCTaHHS 30poi Ta rmoe-
JUHKY micns #oro Bunnenss [3—4; 8].

YMoBH 00HOBUX Ailf MOXXYTh CIIPHYHHSTH CHTYAIIHHY TpaHc(hOpMaIiiio
0Cco0HCTOCTI, 32 TKOT HOPMATHUBHI MOJIEITi TOBEIIHKN 3aMIIIyIOThCS ICBIaHT-
HUMH, 0 Mae Oe3rmocepenHe 3HA4YCHHS M (OPMYBaHHS KPUMIHAIBHOI
MOBEMiHKU. Pa3oM 3 THM, MOKHA BUAUTHTHA OKPEMO THITH BIHCHKOBHX 3JI0-
YUHIIIB, [Ie: Ae30praHi3oBaHi (CTPECOBi, iIMIyNbCcHBHI), mpodeciitno-nedop-
MOBaHi, KOpPHUCIHBI (3JOBXXKHBaHHS BJIaJ0I0, MapoJIepCTBO), 1EOJOTTYHO
MOTHBOBaHi Ta aJanToBaHi 10 HacuibcTBa (6oitoBi) [1-2].

TakuM 4MHOM, MOHATTA OCOOM 3JIOYHMHIIA Y BIHCHKOBIM KpUMIiHAIICTHII
Ma€ KOMIUIEKCHHUH, OaraTopiBHEBHH 1 MDKIUCHMIUTIHADHUI XapakTep
(BilficbKOBa IICHXOJIOTIs, KPUMIHOJIOTIS, TIOBEIHKOBHIA aHaui3 Tommo). B3ara-
Ji, Y Cyd4acHHX yMOBaX BOEHHOTO CTaHy B YKpaiHi 3HAYCHHS JOCIiIKCHHS
0co0M 3IIOYMHI Y BIMCHKOBIH KPUMIHANICTHIN CYTTEBO 3POCTAE, OCKUTBKH
JO3BOJISIE HE JIHIIE eQeKTHBHINIe PO3KPUBATH 3JIOYHHH, aye i popMmyBaTH
HAyKOBO OOTPYHTOBaHI MiAXOAHW IO iX momepemxeHHs. KpumiHamicTuaHun
MOPTPET y BIiMICHKOBIM KPHMIHANICTUIII Ha0yBa€ pO3IMHUPEHOTO 3MICTY,
OCKIIBKH BKJIIOYA€ HE JIMIIE 3arajibHi XapaKTEpUCTHKH 0ocoOW, a i ii Biii-
ChKOBO-TIPO(eCiiiHI KOMITETEHIIi, MOCBiA y4acTi B OOHOBHMX [isfiX, PiBEHb
JMUCIHMIUTIHA Ta TICHXOJIOTIYHY CTilKicTh. BHBUYCHHS 0COOM BiHCHKOBOTO
3JI0YMHISI Ma€ HE JIMIIE PETPOCIICKTUBHE, & i MPOTHOCTUYHE 3HAYCHHS,
JIO3BOJISIIOYM  MOJIENIIOBAaTH WMOT0  TOJNANBITY TOBEAIHKY, MOJKJIUBICTh
MOBTOPHOTO BYMHEHHSI 3JI0YHHIB Ta CIIOCOOH MPOTHUIT PO3CITiTyBaHHIO.
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BIFICbKOBA IOCTHIIIA B YKPAIHI IOTPEBYE BIJTHOBJIEHHS
I HIIATPUMKMU: ICTOPIA I PEAJIBHICTD

Kapnenko Mukona IBanoBu4
O00KMOP 10PUOUYHUX HAYK, OOYeHM,
207I08HULL HAYKOBULL CNIBPOOTMHUK
Heporcasna nayrxosa ycmanosa «Incmumym ingpopmayii, besnexu i npaga
Hayionanvhoi akademii npasosux nayx Yrpainuy
M. Kuis, Yxpaina

Cran BilicbkoBoro mpasomopsiiky 3 2014 p. i 10 HHHI CBIAYUTBH IIPO
3pOCTaHHs BIHCHKOBOI 3JIOYMHHOCTI, SIKa JOCSIJIa TaKUX pO3MIpIB,
mo € HeOe3neyHuM (HakTOpOM 1 HITKOM OOTPYHTOBAHO 3arpoXy€ BOEHHIN
Oesmemi Ykpainu. 3okpema, 3a pesympratamu 2025 p. crmoctepira€rbcs
Kpu3a BIHCBKOBOI JUCHUIUIIHM Ta IHCTUTYLIHHOT HECIPOMOXHOCTI
y BiiicbkoBifi cdepi, B 3B’s3ky 3 unM Odgic ['eHepambHOro mpokypopa
B €auHOMY 3BiTI TpO KpuMiHajJbHI TnpaBonopymenHs (¢popma Ne 1)
iHpOpMaIlif0 TPO BIMCHKOBI KPUMIHAIBHI IMPaBONOPYIIEHHS, IO Mepel-
6aueni posaitom XIX OcobmuBoi yactuau KK, He poskpuBae, mepemda-
yuBmK ii (iH(opmauito) ymie At ciay’>kO0BOTO KOPUCTYBaHHS, SIK TakKy,
1110 MO>K€ HETaTUBHO BIUIMHYTH Ha CTaH OOOPOHO3/1aTHOCTI AepxaBH. Pazom
3 THUM HE33/I0BUIbHA MPAaBOOXOPOHHA MisIBHICTh Yy BIMCHKOBIN cdepi
NPOTATOM TPUBAJIOIO Yacy CBIJUYUTH NPO HEOOXiAHICTH 11 IMOJANBIIOrO
YIIOCKOHAJICHHSI.
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3a mepion He3aleXHOCTI B YKpaiHi HEOJHOPA30BO IHIIIOBAJIOCH
MUTAHHS PO CTBOPEHHS CHUCTEMH BIMCHKOBHX IIPABOOXOPOHHHMX OPTaHiB,
JIISUTBHICTH  SIKMX O cnpusuia  eeKTUBHIH OOpoThOi i3  BiHCHKOBOIO
3JI0YHMHHICTIO.

e y 1994 pomi ¢axiBmamu MinicTepctBa 000poHH YKpaiHu OyB
po3pobnenuit mpoekr 3akoHy VYkpaiHm «lIpo BIHCBKOBY MUNiLiIO»,
3 TNPUHHATTAM SIKOTO Majdu OyTH BpeEry/lIbOBaHI NHTaHHA OOpOTHOH
i3 BIMICBKOBOIO 3JIOYMHHICTIO OCOOOBOTO CKJIaAy BIHCHKOBHX (HOpMYBaHB
Vkpainu. [lependauanock, mo 0coOOBHI CKiIan BiHCHKOBOI MiMimii (HHHI
noJinii) 3aificHIoBaTMMe (YHKIT 32 aHAJIOTIEI0 13 MUTILIIEIO IOJI0 OXOPOHU
IPOMAJICHKOTO MOPS/IKY Y BIICBKOBHX MICTE@UKAX, IHIIUX MICILSAX MOCTIHHOTO
nepeOyBaHHs 0cOOOBOTO CKJIay BIHCHKOBUX ()OPMYBaHb, PO3IIYKY 3HHKIHX
BIHCBHKOBOCITY>KOOBIIIB, 30poi, 3a0e3neueHHs] O€3NMEKHM Ha TPAHCHOPTHHX
KOMYHIKaIlisIX 3 y4acTIO BiCHKOBOI TEXHIKM i TOMY MNoziOHe. AJle 3aKOHO-
IIPOEKT HE OTPUMAaB IIATPHUMKH, a TOMY CHTYyalid HEBHU3HAYEHOCTI
Yy MUTaHHIX €PEKTHBHOI OOPOTHOM i3 BIICEKOBOIO 3JIOUMHHICTIO «3aBHCIIA
mo 2000 poky. Came Toro poky B MiHOOOpoHH Oyna CTBOpeHa Oprai-
3amiiHa Tpymna, WieHoM sSKkoi OyB i aBTOp wmiel myOiikaiii, pe3yiapTaToM
poOOTH SKOi CTana MiArOTOBKA BiIIOBITHOTO 3aKOHOIPOEKTY 1 MPUAHATTA
07.03.2002 p. BepxoBHoto Pamoro Vkpainm 3akony VYkpaiam «IIpo Biii-
ChKOBY CIy)KOy mpaBomnopsiaky y 30poinux Cumax Ykpainu» Ne 3099-I11.
Sk 3a3HaueHo B mpeamOyJi BKa3aHOTO 3aKOHY «Ied 3aKOH 3 METOIO
MOJIAJIBIIIOTO 3MII[HEHHS 3aKOHHOCTI, TPABOMOPSIIKY Ta BiHICHKOBOT JUCIHII-
ninn 'y 30poitnnx Cunmax Ykpainu, 3a0e3neyeHHs KOHCTHUTYHIHHHMX TpaB
BiiChKOBOCITY’)KOOBIIIB BH3HA4Ya€ CTaTyC, OCHOBHI 3aBJaHHs, OpraHi3aIlito
Ta MPUHIMIH JisUIbHOCTI BilicbkoBol city:xOu mpaBonopsiaky y 30poiHuX
Cunax Ykpainu ...» [1].

HactymauMm etaniom pedopMyBaHHS IPaBOOXOPOHHKX OpPraHiB Jep)KaBU
crano 3arBepmkenHs [Ipesnmentom VYkpainnm Konnenmii pedopmyBanHS
KpUMIiHATBHOI focTHIii YKpaiHu Ha migcraBi Yka3y [Ipesmmenta Ykpainu
Bix 08.04.2008 Ne 311/2008 «IIpo pimennss Pagm HamioHamsHOI Oe3mexu
i oboponu Ykpainu Big 15 mororo 2008 poxy "Ilpo xim pedopmyBanHs
CHUCTEMH KPUMIHAJIBHOI IOCTHUIIIT Ta MPaBOOXOPOHHUX OpraHiB». Sk mepen-
Oauae m. 4 3a3HaveHoi Konuenuii «pedopmyBaHHs opraHiB KpHUMiHAJIBHOT
IOCTHUINT Mae OyTH CHpPSIMOBAaHO HAa BJOCKOHAJICHHS IXHBOT JiSUTBHOCTI
3a €BPOIEHCHKHMH CTaHAapTaMy 3 METOIO IiJBHUIICHHS PiBHS 3aXHCTY NpaB
JIIOJIMHM 1 OCHOBOIIOJIOXKHUX CBO0OJI, TIOCHJIEHHSI OOpPOTHOM 3 KPHUMiHAIIBHO
KapaHUMHU JiSHHAMH 1, SK HaclIOK, Ha 3POCTAaHHsS JIOBIpU HAacCEJEHHS
no 1wmx opra”iB» [2]. 3okpema, «BilicbkoBa ciyx0a IpaBONOPSIKY
y 30poitanx Cuiax Ykpainn mMae OyTH NepeTBOpeHa Yy BiHCHKOBY IOJIIIIIIO,
KA 3IIHCHIOBATIME TIONEPEKCHHS, BHSBICHHSA, PO3KPUTTS 3JIOYHMHIB
Ta JIOCYOBE PO3CIiAyBaHHS CIPaB NPO 3JIOYMHH TNPOTH BCTAHOBIEHOTO
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MOPSAKY HECCHHS BIMCHKOBOI cy)0m» [2]. 3micT 3a3HaueHOro nepeadayvas,
110 O/IHi€I0 13 (DYHKIIiF HOBOCTBOPEHOI BIHCHKOBOI HOMILIT Oy/ie MpOoBEIeHHS
JIOCYJIOBOTO ~ CIJIIZICTBA IIIOJIO BiMCHKOBOCTY)KOOBIIIB BCiX BIHCHKOBHX
(opmyBaHb. Pa3oM 3 THM, TOAATBIII PIlICHHS 3aKOHOABIIS OYIIN 1HITUMI.

[Micns mpwiiasTrs 3akoHy Ykpainnm «[Ipo JlepskaBHe O10po po3ciigyBaHb
Vxpaiam» Bin 12 mucromama 2015 poky Ne 794-VIII nocynmose crmigctBo Oyio
MOKJTaJeHO HAa CIiA4Yi OpraHd JepskaBHOTO Oropo po3ciigyBadHb [3], xoua
KOHKpETHO 3 JircTomnazaa 2018 p. micis oro (akTuaHOTro CTBOpEeHH: [4].

Po3bamaHcoBaHiCTh SIK MIACIIIHOCTI BIMCHKOBHX 3J0YHHIB, TaK 1 Bii-
cpKOBOI tocTHLii (JTiKBimamis BifcbkoBuX cyaiB B 2010 pomi i BilfickkoBOT
npokypatypu B 2012 poui, a notim ii BizHoBneHHs B 2014 pori) He cnpusiin
CBO€YACHOMY 1 SIKICHOMY JOCYZOBOMY PO3CIIiJyBaHHIO BYNHEHUX BIHCBHKO-
BUX 3JIOYMHIB Ta MPUTATHEHHS BiACHKOBOCTY)KOOBIIB, IO iX BYMHWIIH,
IO KPUMIHAJIBHOT Bi/ITOBIIaTBHOCTI.

Honmanpmi mopaii, mo mamu Mice npotrsrom 2019-2020 pp., sxi Oymu
OB ’s13aHi 3 pe)OpMyBaHHSAM BiHiCBKOBOI MPOKYPaTypH i 3MIiHOIO CTaTyCy ii
(haxiBIiB 3 BIMCHKOBOCTY)KOOBIIIB Ha TPAIiBHUKIB IIe OLUTBIE, HA HAMIY
OYMKY, 3arOCTPHIM CHUTYallll0 IIOAO SKICHOTO HPOBEIECHHS J0CYIOBOTO
pO3CHiAyBaHHS BYHMHEHHX BIMCPKOBHX KPHUMIHAIBHUX IIPABOMOPYIICHD
y GopMmi 3TOYMHIB i KPUMIHATBHHUX MPOCTYIKIB Ta MIBUAKOTO TPUTITHEHHS
MPaBOIMOPYIIHKUKIB JJO KPUMIHAIBHOI Bi/IMOBIaIbHOCTI.

Tomy nuranHs pedopmyBaHHs BilicbkoBOI CIy)0H NPaBOMOPSAKY
y 36poitnux Cuiax YkpaiHu i cTBOpeHHs Ha ii 0a3i BIHCHKOBOI MOJIIII HE
TIIBKA HE BTPATHIO aKTYaJbHOCTI, a IIe OUIbIe 3aroCTPUIIO CHUTYaIlilo
0opoTEOM 3 BIHCHKOBOIO 3JIOYMHHICTIO Yy Bilicbkax (cuiiax 0OOpOHH)
Jiep>kaBu. JIMBHUM CIpUIMaEThCst TOW (aKT, 1110 HE3BaKAIOYH Ha 3arpo3JInBi
TEHJICHIIT 13 CTaHOM BIHCHKOBOI JMCHMIUIIHM Cepell OKpeMoi KaTeropii
BIHCBHKOBOCITY>KOO0BIIIB, IPOEKT 3akoHy Ykpainu «lIpo BiiicbkoBy nomimito»,
nepImii BapianT gkoro 0yB po3poOieHui B MiHicTepcTBi 060poHu YKpainu
me B 2015 p., mo mporo Wacy He NpUHHATHA. THM caMUM ITHOPYETHCS
BUKOHAHHS 3aBAaHHSA [I0A0 pedopmyBaHHS BilickkoBOi ciy)0m mpaBo-
nopsiaky y 30poitnux Cunax Ykpainu y BilichbkoBy Modimito, 10 nepen-
6auyeno CrpareriuHiM 00OPOHHMM OrosieTeHeM YKpaiHu B ONepaTUBHIN 11Tl
3.7., BBemeHoro B Air0 Ykazom IlIpesunenta Ykpainu Big 20 TpaBHs
2016 poxy Ne 240/2016 «IIpo pimenns Pagu namionanbHol Oe3mekn i 000-
ponn Ykpainu «IIpo Crpareriunuii o6opoHHui OronereHs Ykpainu» [5].

IMuTaHHs BIAHOBIICHHS CHCTEMH BIHCHKOBOI FOCTHII — IPABOBOTO
MeXaHi3My, MOKJIMKaHOTO BUKOHYBATH MIPAaBOOXOPOHHY (PYHKIIIO y BIHCHKO-
BUX (OpPMYyBaHHIX Ta (PyHKILIIO MPaBOCYAs IIONO BIHCHKOBOCITY>KOOBIIB,
HACTUIBKN aKTyalli3yBaJlOCh, II0 BUMarae HEraifHOro 3aKOHOJAaBYOTrO BHUpi-
menHsa. Huni y Bepxosniit Pani Ykpaian Ha posriai me 3 31.05.2024 p.
3HAXOOHUTHCS 3aKOHOMPOEKT Ne 6569-n «IIpo BilicbkoBY moOdiIMifo», SKHN
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Ha migcrasi [TocranoBu BepxoBHoi Pamu Ykpaiau «[Ipo mopsmox neHHUH
’siTHaAUAToi cecii BepxoBHoi Pamu YkpaiHu AeB’STOTO CKIMKAHHS» BiJ
10.02.2026 p. Ne 4775-1X BrmoveHuit no posrmany [6], crarra 5 («3aB-
nmaHHg BilicekoBOi momimii») skoro He mepenbavae HaTaHHS ITOBHOBaXKCHb
BiMOBITHUM MiAPO3MiJaM CaMOCTIHO 3MiHCHIOBATH Ii3HAHHA 1 JOCYZOBE
CJIIZICTBO IIIOJI0 BYNHEHUX BICHKOBHX KPHMIHAJIBHNUX IPABONOPYIICHb.

Peanizytoun Haj3BHUaitHO BaXkmuBi 1 HeoOXimHI IS BIHCBKOBOI cdepu
MpaBoOXOpOHHI ¢yHKLii, BiickkoBa momimis (B pasi ii cTBOpeHHS) Mae OyTH
HaJiJIeHa BCIM apceHajoM CHJ i 3aco0iB A MiATPUMAaHHSA BiliCHKOBOTO
MPaBOIOPSIIKY Ha HAJIEKHOMY PiBHI cepell 0COOOBOIo CKJaay BiCHKOBHX
(hopmyBanp YKpainu.

Sx 3a3nagae €.0. Conory0, «pedopmyBaHHS B YKpaiHi CHCTEMH
BIICPKOBOi FOCTHINI B IIUIOMYy Ta OKpPEeMO 1l EJIEMEHTIB € CKIIAQJHUM
1 HAJ3BUYAMHO BIAMOBITATHPHUM MPOIECOM, BiJl C(PEKTHBHOCTI SKOTO
3aJICKUTh HE TUTBKH HE3aJeXKHICTh, MpoQeciifHicTh Ta piBeHb (HaxoBOi
KOMIICTEHTHOCTI TIPAI[iBHUKIB TaKMX IPABOOXOPOHHUX OpraHiB, a B3arali
HaIlioHabHA Oe3meka KpaiHu B OOOpOHHIM Ta BIHCBHKOBINH cdepax,
MOJXJIMBICTH 3MIHCHEHHS TPABOCYAIs Ta CTaH IPABOBOI 3aXUIIEHOCTI
BiICBKOBOCITYX00BIiBY» [7, c. 145].

Jlmme cTBOpeHHA Mi€BOI CHUCTEMH BIWCBKOBOi IOCTHIII B YKpaiHi
(BificCbKOBHX CY/IiB, BINCHKOBOI MPOKYpaTypH, BIHCHKOBOT MOJIIIIIT) CTBOPUTH
e(heKTUBHI MOXUJIMBOCTI IIOAO 3amo0iraHHs 1 HPOTHAIl BIMCHKOBIH 3710-
YMHHOCTI, 110, Ha Hally AYMKY, NOCHpUs€E 3MEHIIEHHIO 11 PIBHS 1 TUHAMIKA
B Cuitax 06opoHu YkpaiHu.
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MOJEPHI3ALIISI MEXAHI3MIB BLIITOBIJAJTBHOCTI
3A CT. 238 KK YKPATHU
B YMOBAX MI’KHAPO/HOI'O 36POMHOI'O KOH®JIIKTY

Kiouko Aiibona MukosiaiBHa
OOKMOp 10PUOUUHUX HAYK, npoghecop,
npoghecop xagedpu npueamnozo npasa ma coyianbHo2o 3ehe3nedeHHs
I0pUOUUHO20 paKyTbmemy,
Cymcorutl HayioHATLHUL aepapHull yHigepcumem
M. Cymu, Yrpaina

Kyoumxin JImurpo OnexciiioBuy
3000y8au cmynetns 00Kmopa Qinocoqhii
Kagedpu npueamnozo npasa ma coyianbHo2o 3ebe3neueHHs
OpUOUYHO20 haxyrbmenty,
CymcoKuti HayioHANLHUL azpapHull yHigepcumem
M. Cymu, Yrpaina

YMOBH MDKHApOAHOTO 30poMHOro KOHQUIIKTY Ha Tepuropii YkpaiHu
ICTOTHO Mi/IBUILYIOTh CYCIUIbHY HEOE3MEYHICTh NMPUXOBYBaHHS abo rmepe-
KpPYY€HHsI BIZIOMOCTEH TIpo €KOJIOTIYHMH cTaH abo 3axBOPIOBaHICTh
HaceJIeHHs, OCKIJIbKH BiNoBinHa iH(popMalis Oe3nocepeHbO MOB’A3aHa 13
JKUTTAM 1 3JI0pOB’SIM JIOJICH, a TaKOX 13 3a0e3MCUeHHSIM EKOJIOTigHOI
Oesnexkn nepxkaBu. Cr. 238 KpuminaneHoro xojekcy Ykpainu (nani-KK
VYkpaian) [1] BCTaHOBIIOE BiAMOBINANBHICTH 32 MisIHHS, NOB’s3aHi 3 MpH-
XOBYBaHHsIM iH(popMarmii mpo 3a0pymHEHHS MOBKULTA, IO Ma€ IPSMUHA
BIUIMB Ha 3J0pOB’S IIIOJEH Ta TMPHpPOTHE cepemoBuimle. B ymoBax mii
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IIPaBOBOTO PEXUMY BOEHHOro craHy [2] mni Hachmigku HaOyBaloOTh
MacuITabHOTO Ta HAaBITh TPAHCKOPJOHHOTO XapaKTepy.

30poiiHa arpecis CYIpPOBOJDKYETHCS MACIITAOHUMH  EKOJIOTIYHUMU
MOPYIICHHSAMH, BKJIIOYAIOYH 3a0pyAHEHHS BOI, IPYHTIB i atMocdepw, 110
00yMOBITIOE HEOOXITHICTh TOCHIICHHS KPHUMIHAIBHO-TIPABOBOTO 3aXHCTY
€KOJIOTIYHMX TpaBoBigHOCHH [3, C. 376]. ¥ mmx yMoBax HpUXOBYBaHHSI
iHpopMmarii TpO EKOJOTidHI 3arpo3d MOXKE PpO3TIAATHCS SIK IisTHHSA,
10 CTBOPIOE 3arpo3y HalliOHATBHIN Oe3meri.

Monepmizaris ct. 238 KK Ykpainu mae 3xpificHIOBaTHCS 3 ypaxyBaHHIM
CyYaCHHUX MIDKHApOIHO-TIPABOBUX CTaHAApTIiB, 30kpema Jlupektusu €C
2024/1203 npo 3axuCT AOBKULIS KPUMIHAIBHO-TIPABOBUMHU 3acobamu [4],
mo nependavyae pO3MIMPEHHS Koja KPUMIHAIBHO KapaHUX MHisHb, ONTH-
Mi3allifo CaHKIii Ta BpaxyBaHHS €KOJOTIYHUX IPOTHIIPABHUX TiSHb y KOH-
TEKCTI MIDKHAPOAHUX IpaBoropyuieHsb. Ilocrae HeoOXimHICTH meperismy
ctpykrypu cT. 238 KK Vkpainm, 30kpeMa yTOYHEHHsS i1 IHUCHO3HINI Ta,
30KpeMa, pO3MEXYBAaHHS OO0 €KTIB KpPHMIHAJIbHO-TIPAaBOBOI  OXOPOHHU
(exomoriunoi iHpopMamii Ta iHpOpMAIl PO cTaH 3M0pPOB’S HACEIICHHS),
10 Ma€ CIPHUATH HiABUIICHHIO BU3HAYCHOCTI KPUMIHAIHLHO-TIPABOBUX HOPM.
Crnixg 3a3HauuTH, OO0 €(EeKTUBHICTD KPUMIHATBHO-TIPABOBHX MEXaHI3MIB
3aJIeKUTHh BiJl HAJIGKHOTO (YHKI[IOHYBaHHS CHCTEMH [EP>KaBHOTO MOHI-
TOPHHTY JIOBKIUJUIS Ta JIOCTYITY J0 €KOJIOTiuHOT iH(opMallil, 10 € CKIIaJ0BOIO
peasizaiii eKoNoriYHuX 1pas JroauHu [S, €. 196]. BincyTHicTh mpo3opocTi
y 1iii cepi migBHUILYE PU3UKHU 3II0BKHBAHb.

VY cydacHHMX yMOBax HEOOXIHUM € MOETHAHHS KPUMIHAIBHO-TIPABOBUX
3axo/iB 13 IM(POBUMHU IHCTpYMEHTAMHM BepHUdikaiii ekonoriynoi iHdop-
Marlii, 0 JI03BOJIUTH MiJBHIIUTH €(EKTUBHICTh BHUSBICHHS Ta JOBEICHHS
BIZIMIOBITHUX ITPABOINIOPYIICHb.

[lepciekTBM pPO3BUTKY KPHMIHAJIBHO-TIPABOBOI MOJMITHKH Yy cdepi
3a0e3rneveHHs] BIINOBITATBHOCTI 32 MPUXOBYBaHHSA a00 MepeKpydYEeHHs
BIIOMOCTEH TIPO EKOJOTiYHHA CTaH YH 3aXBOPIOBAHICTh HACEJICHHS,
nependagenoi cr. 238 KK Ykpainu, HOBUHHI BU3HAYATHCS 3 ypaxXyBaHHSIM
Cy4YacHHMX BUKIJIMKIB, TIOB’SI3aHUX 13 MIKHAPOJAHUM 30pOHMHHUM KOH(DIIKTOM,
TpaHc(OpMAIli€el0 CHUCTEMH HAIIOHAJBHOI OE3MeKH Ta MOCHICHHIM
MIDKHApOJHO-TIPAaBOBUX CTaHAApPTIB OXOpOoHM HoBKiLIA. [ToBHOMacmTabHa
30poiiHa arpecis NpoTH YKpaiHW NPOJEMOHCTPYBajla, IO EKOJIOTi4HA
iHpopMaIliss B yMOBaxX BOEHHOI'O CTaHy HaOyBa€ CTPaTEriuHOTO 3HA4YEHHS,
a i IpuxoByBaHHS a00 yMHCHE MEPEKPy4YEHHS MOXE CTBOPIOBATH PEATbHY
3arpo3y KHUTTIO Ta 3J0POB’I0 HACCIICHHS, €KOJIOTIYHI Oe3Imeli aepikaBu
Ta HAIEKHOMY (DYyHKIIOHYBaHHIO CUCTEMH IMBUJILHOTO 3aXHCTy. Y 3B 3Ky
3 UM MOJEpHI3amis MEXaHi3MIiB KPHMIiHAIBHOI  BiJIOBINATBHOCTI
3a BIAMOBIOHI TiSTHHA Mae€ 3OIHCHIOBATHCS KOMIUIEKCHO, 13 ypaxXyBaHHSIM
TEHACHIII PO3BUTKY MDKHAPOJHOTO TyMaHITAPHOTO, EKOJOTiYHOTO Ta
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KpUMiHaJbHOTO mpaBa. OXHUM i3 KIIIOYOBMX HAIPAMIB YAOCKOHAJICHHS
KPUMiHAJILHO-TIPABOBOI MONITUKK Yy Lil cdepi € MOCHICHHS KPHUMiHAIBHOT
BiJIIOBiJAJILHOCTI 3a JisSTHHS, BYUMHEHI B YMOBaX MIKXHApPOIHOTO 30pOHHOrO
KOH(QUIIIKTY a00 MPaBOBOTO PEKUMY BOEHHOTO cTaHy. [limBuimeHwii piBeHB
CYCIUTBHOT HEOE3MEYHOCTI TAKHUX JisTHh 00YMOBIIOETHCS THM, IO IPUXOBY-
BaHHS iH(OpMAIl Mpo HACTIAKK PyHHYBaHHS 00 €KTIB KPUTHUYHOI iH(pa-
CTPYKTYpH, 3a0pyIHEHHS TOBKLIISA, TEXHOTCHHI aBapil 4 pamiamiiiai pusn-
KU 3JaTHE CIPUYMHUTH MAacoBe IIOPYIISHHS EKOJOTIYHHX MpaB JIOAUHH
Ta YHEMOXJIMBHUTH CBOE€YAaCHE pearyBaHHS OpraHIiB JAep)KaBHOI Bllagu
W MDKHapOIHHMX TYMaHITaApHHX CTPYKTYp. Y IbOMY KOHTEKCTi AOIIIBHUM
BUAaeThes meperssin caHkifii cr. 238 KK Ykpainu y 0ik iX mudepenmiartii
Ta TOCHJIEHHSI, 30KpeMa y BHIIaJKaX, KOJH BiAIOBIIHI MiSTHHS BYMHSIOTHCS
B YMOBaX BOEHHOTO CTaHy, CIPHYUHSIOTH TSDKKI HAcIinKu abo CTBOPIOIOTH
3arpo3y MacoBOT'0 YpaKeHHs HaceleHHs. HasBHICTh TaKUX O3HAK JO3BOJIMTH
BpaxyBaTH ClienU]iKy Cy4aCHUX 3arpo3, NMOB’s3aHHX i3 BEJCHHAM BOEHHUX
IiHi, a TAKOX IMiJBUIIUTH e(DeKTUBHICTh KPUMiHATBHO-TIPABOBOT KBai(iKarlii
BIAMOBiMHUX MissHb. OKpPEMOro HOPMAaTHBHOTO 3aKpIIUIEHHS MOXYTh
moTpeOyBaTH BUTIAJIKH NMPUXOBYBAHHS iHPOPMAILIii TPO €KOJIOTIYHI HACTIIKH
3acTOCyBaHHS 30p0i, pyHHYBaHHS TiIPOTEXHIYHUX CHOPYH, 00’ €KTiB eHepre-
TUYHOI iH(paCTPyKTypH, XIMIYHUX UM pamiamiiHo HeOe3MeYHHX MiIImpH-
€MCTB, SKIIO TaKi [ii CTBOPIOIOTh HEOE3IEKYy ISl IHUBIIBHOIO HACEICHHS
a00 TPaHCKOPIOHHOTO JOBKIJUIS.

BaxnuBuM eneMeHTOM MoJiepHi3alii KpUMiHaJIbHO-NIPABOBOI MOJITHKU
Ma€ CTaTH PO3MIMPCHHS Cy0’€KTHOTO CKJIAAY BiINOBiJAILHOCTI 33 BiNIO-
BiZiHI npaBonopyuieHHs. CydacHi yMOBH (YHKIIOHYBaHHS iHpOpMaIiiiHOro
CYCHIILCTBA Ta HUQPOBI3aLlil YIPaBIiHCHKHUX IPOILECIB CBIIYATH PO TE, IO
CYCHIIbHO HeOe3MeuHi JMisSHHS, MOB’s3aHi 3 MPUXOBYBaHHSAM abo0 IepeKpy-
YEHHSIM €KOJIOT1YHOI iH(opMarii, MOKYTh BUMHATHCSA HE JHIIe (i3MIHUMHA
ocobaMu, ane U MOPUANIHAMH O0CO0aMH, MiSUTBHICT SIKMX IIOB’sI3aHA
i3 (QYHKIOIOHYBaHHSIM OO’€KTiB TIiJBHIICHOI EKOJIOTiYHOI HeOe3MeKH,
VOPaBIIHHAM KPUTHYHOIO iHPPACTPYKTYpOr0 abo 3MiHCHEHHSM EKOJOTid-
HOTO MOHITOPHMHTY. Y 3B’SI3Ky 3 IIMM TEPCHEKTUBHUM BOA4a€ThCs
PO3LIMPEHHsS] MEXaHi3MIB KPUMIHAIBHO-TIPABOBOTO BIUIMBY Ha HOPUAMYHUX
0Ci0 HIISIXOM Y/IOCKOHAJEHHS 1HCTUTYTY 3aXOJiB KPUMIHAIBLHO-TIPABOBOTO
XapakTepy 00 IOPUAMYHUX OCi0 y BUMAJKaX CHUCTEMHOTO MPUXOBYBaHHS
CYCHIJIBHO 3HAYYIIOi eKOJIOTi4HOi iH(popMmarii.

OxpemMoro 3Ha4yeHHs HaOyBae HEOOXINHICTH iHTerpamii HOPM MiXHa-
POAHOTO I'yMaHITapHOTO Ta MIKHAPOJHOTO E€KOJIOTIYHOro IMpaBa y Halio-
HaJIbHYy CHCTEMY KPHMiHAJBHO-IIPaBOBOTO perymoBaHHA. CydacHi MiKHa-
POHO-TIPABOBI CTAaHAAPTH JeHaii OUTbIE BH3HAKOTH B3a€MO3B’SI30K MiX
OXOpPOHOIO JOBKILIA, TpaBaMH JIIOOUHH Ta MIKHAPOJHOK OE3MeKOro.
Y mpomy xKoHTeKCTi MogmepHizamis cr. 238 KK Vkpaimm mnoBuHHA
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3MIACHIOBATHCS 3 ypaxyBaHHAM IMOJIOKCHb JKEHEBCHKMX KOHBCHIIIN
1949 poky [6], HomatkoBoro mnpotokony I 1977 poky [7], Opxycbkoi
KOHBeHIII [8], a Takoxk cydacHHX migxoaiB €Bporeticbkoro Coro3y (mami —
€C) momo KpUMIHAIBHO-TIPABOBOTO 3aXWCTy MAOBKULIA. [HTerparis
BiIOBITHUX MIDXHAPOJHO-TIPABOBHX CTaHIAPTIB JIO3BOJIHUTH 3a0€3MECUNTH
TapMOHI3aIlil0 HAI[IOHATEHOTO 3aKOHOJJABCTBA 13 €BPOICHCHKIMH ITiAX0JaMH
Ta MOCWINTH €()EeKTUBHICTh KPHUMIHAIBHO-TIPAaBOBOi OXOPOHH EKOJOTidHOi
iH(popMarii B yMoBax 30pOfHOTO KOHQIIIKTY.

TakuMm 9MHOM, IEPCHIEKTHBH PO3BUTKY KPUMiHAIBEHO-TIPABOBOI ITOJIITHKH
y cdepi BiamoBimampHocTi 3a cT. 238 KK VYkpainum mnoBuHHI OyTH
crpsiMOBaHi Ha (popMyBaHHSI KOMILIEKCHOI MOJIENi KPUMiHAILHO-TIPABOBOTO
3aXHCTy €KOJIOTIYHOI OE3IeKH, sTKa TIOETHYBaTUME TIOCHIICHHSI KpUMIHATBHOT
BiJIOBITAJIGHOCTI, YJOCKOHAJICHHS MEXaHI3MIiB KBalidikaiii mpaBoro-
PYIICHB, PO3MIMPEHHS CY0 €KTHOTO CKJIATy Ta IMIUIEMEHTAIIIF0 MiIXKHAPOIHO-
MPaBOBUX CTAaHAAPTIB. Takwii WiAXiA CHPUATHME MiIBUIICHHIO edek-
TUBHOCTI KpPUMIHAJIBFHO-TIPABOBOTO pearyBaHHsA Ha CyYacHI EKOJIOTidHi
3arpo3u Ta 3a0e3IEUYCHHI0 HAlIe)KHOTO PIBHSA 3aXUCTY CKOJOTIUYHUX IIpaB
JIOAWHU B YMOBaX MDXKHAPOJHOTO 30pOHHOTO KOH(IIIKTY.

Jliteparypa:

1. Kpuminansauii xonexc Ykpainu. Kopekc Vkpainm; Konmekc, 3akoH
Big 05.04.2001 Ne 2341-11l. Cr. 238. URL: https://zakon.rada.gov.ua/
laws/show/2341-14#Text.

2. Ilpo mnpaBoBHWII pPEXKUM BOEHHOTO CTaHy. 3aKOH YKpaiHH Bif
12.05.2015 Ne 389-VIIl. URL: https://zakon.rada.gov.ua/laws/show/389-
19#Text

3. Illenitbko M. B. kpuminanbHa mnoiiTuka B cdepi 3abe3medeHHs
eKoJIoTiYHO1 Oe3neku. [epoicasne 0yOieHuymeo ma micyege camospsaoy-
sanna. Bunyck 46. 2023. C.374-385. DOI: https://doi.org/10.31359/1993-
0941-2023-46-374. URL: https://dbmsjournal.com/wp-content/uploads/
2024/12/zb_derg_bud_46_2023-374-385.pdf

4. Moguan P., Jlymopos O. Jlymka ekcrepra. Exonoriuni 3nountu. [1po
€BPOICI3allif0 KPUMIHAIBHOTO MpaBa YKpaiHd B YaCTHHI BiANOBITAIbHOCTI
3a mocsiranHs Ha JoBKiLIL. Yactuua 2. Lex Inform. ¥Opuaudni HOBHHE
Vkpainun.  URL:  https://lexinform.com.ua/dumka-eksperta/ekologichni-
zlochyny-pro-yevropeyizatsiyu-kryminalnogo-prava-ukrayiny-v-chastyni-
vidpovidalnosti-za-posyagannya-na-dovkillya/

5. dyxueuu A. B., Kapninceka H. B. BinnosiganbHicT 3a mopynieHHs
3aKOHOJIAaBCTBA IPO €KOJIOTiuHy iH(opManito. Haykosuil gichux Yoiceopoo-
cokoeo  Hayionanvnoco  Vmuigepcumemy,  2025. Cepis  I[TPABO.
Bumyck 91: wactuma 2. C. 194-201. DOI https://doi.org/10.24144/2307-

296



3322.2025.91.2.25. URL: https://visnyk-juris-uzhnu.com/wp-
content/uploads/2025/11/27-1.pdf

6. JXXeHeBcbka KOHBEHIIsST HPO IOBOJUKEHHS 3 BiIHCHKOBOIOJOHEHUMH
OOH; Komusenmisi, VYroma, Ilomoxenns Big 12.08.1949. URL:
https://zakon.rada.gov.ua/ laws/show/995_153#Text

7. HomatkoBuii mpoTtokon 1m0 JKeHeBCHKMX KOHBEHIIH Bim 12 cepmHA
1949 poky, IO CTOCYeThCS 3aXHCTy JKEPTB MDKHAPOTHHUX 30pOHHHX
koHumikTiB (I[Ipotokon I), Bim 8 wepBHsa 1977 poky. OOH; IIportokom,
MixHapomgauii ~ mokymeHT, IIpasmma  Bim  08.06.1977.  URL:
https://zakon.rada.gov.ua/laws/show/995 199#Text

8. KouBeHuiss mpo noctyn no iHdopmarii, y4acTb TPOMaJChbKOCTI
B TIpOLECI NPUHHATTA DpillleHb Ta JOCTYN A0 MpaBOCYyAAs 3 IHUTaHb,
mo crocyroteest noBkiust (Opxyceka Kousenuis). OOH; Konenis,
[epemnixk, MixHaponHuit ~ mokymeHT  Big  25.06.1998. URL:
https://zakon.rada.gov.ua/laws/show/ 994 _015#Text.

DOl https://doi.org/10.36059/978-966-397-613-6-71

POJIb TIPOKYPATYPHU Y 3AXUCTI CBIJAKIB I IOTEPIIIVINX
BIJI BOEHHHMX 3JIOUMHIB B YKPATHI

Mapycuxk KocrsinTun Osekcanaposuy
KaHouoam noiimuyHux Hayx,
acucmenm Kagheopu KpUMiHanbLHO20 npasa,
Yepuiseyvkuti nayionarbHull ynisepcumem imeni FOpia @edvrosuua,
3acmynHuK KepisHuka Yepniseybkoi OKpyHCHOI npoKypamypu,
M. Yepnisyi, Yxpaina

[NoBHOMacmTabHe BTOprHEHHS pd B VYKpaiHy mpu3Beno He JHIIe
10 3aru0e BiCHKOBOCITY>KOOBIIIB 1 I[MBIILHOTO HACEJICHHS, a i MaciiTao-
HUX pyHHYBaHb KPUTHYHOI Ta KyJbTypHOI iHQpacTpykTypH, 00’ €KTIB
KyJIbTYpHOI ~CHAAIIMHU MICIEBOTO, HAIlIOHAIBHOTO 1 BCECBITHBOTO
3HAYEHHs, EKOHOMIYHUX Ta EKOJIOTi4HMX 30HMTKiB. [lopsim 3 1mMm, 3HaYHO
MOCWJIMBCS PIBEHb IOPYLICHHS POCIHCBKUM arpecopoM IMpaB JIIOJUHU
Ta BYMHCHHS HUM BO€HHHX 3JI0unHIB. 3a manumu Odicy ['eHepanbHOro
poKypopa Ykpainu, craHoM Ha royatok 2026 poky, Ha Teputopii Ykpainu
3a¢ikcoBaHo Maibke 200 THCSY BOEHHHMX 3JI0YMHIB NPOTH HAIIMX CIIiB-
BITYM3HHKIB, KOKEH 3 SIKMX HE JIMIIE BiJIKPUTE KPUMiHAJIbHE IPOBAKEHHS
Ta MPOIEC PO3CIIAyBaHHS, a i BETMKa KUTBKICTh TOCTPAXKIAINX, IO 3 KOXK-
HUM JHEM HEBNHHHO 3poctae [5]. BpaxoByroum BuIe3a3HauYCHE
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aKTyallizyeTbcs ImoTpeda y QOopMyBaHHI LUTICHOI AEp>KaBHOI IOJIITHKH,
3aCHOBaHOI Ha MOTEPIIJIOOPIEHTOBAHMX IMiJX0/JaxX, 110 BU3HAIOThH MPIOPUTET
Oesrexn, moBard i KoHGiAeHIIHHOCTI, MiHIMi3alii TpaBMaTH3amii, CIiB-
Tpalli, a He TIPUMYCY, JIOSHOCTI 1 eMITaTii.

PiBeHp 370YMHIB, CKOEHUX TiJ dYac POCIHCHKO-YKPAiHCHKOi BiHU
HACTUTBKM BEIUKWH, IO THCAYi JKEPTB OMUHIIINCH B CUTYaIlii TEPMiHOBOI
moTpeOM MPaBOBOTO 3aXHCTY Ta MIATPUMKH 3 00Ky nepxkaBu. be3 cymHiBY,
Hepiua JIiHisI KOHTakTy 3 IPaBOOXOPOHHHMHU OpraHaMH — IPEICTaBHUKU
Hamionansroi momimii Ta psryBamsHUKH JlepkaBHOI CIIy>)KOM 3 HalI3BH-
YJaiiHuX cuTyalid. BomHouac, BaromMa pojib y HHX IIpoliecax BiaBeIcHa
i IPOKypopam, sIKi NOKJIMKaH1 MPUAMAaTH BaXITHBI PIIEHHS B PO3CIiAyBaHHI
KpUMiHAJIbHUX NPOBAKEHb Ta KOOPAMHYBATH CBOI Iii 3 IHIIMMH cy0’ek-
TaMU BIIQJHUX MMOBHOBaXXCHb. Bil KOMIETEHTHOCTI (paxiBIlB, sKi B3a€MO-
JUIOTH 3 MOTEPIUTMMH, 3HAYHOIO MIpOIO 3aJIeKHUTh HE JIMIIE X CIPUHHATTS
TIPOLIECY TMPAaBOCYI, a i IOBIpa 0 CUCTEMH, B LILIOMY.

OTKe, poJib IPOKYPaTypH € KIIFOYOBOIO Y 3aXHCTi CBIIKIB 1 MOTEPIITNX
BiJl BOEHHHUX 3JIOYMHIB B YKpaiHi, mo Oa3yeTbcs Ha 3a0e3medeHHi ix
0e3mexu, mpaB Ta y4acTi y KpUMiHAILHOMY MPOBa/KeHHI. B yMoBax BiifHU
MpoKypaTypa (OKYCYEThCS Ha <JTIOAMHOUECHTPUYHOMY» WiAXOMi, SKUH
MiHIMI3ye peTpaBMaTH3aIlilo, alke HpPAoCy00s pO3ROUUHACMbCA 3i
cmaenennsa 00 nomepninux, ix npae, 2ionocmi ma 01a20NOAYYYA, WLO
Mailomb Oymu 6 UeHmpi yeacu HA KONCHOMY emani KPUMIHATbHOZ20
npouecy. B Odici ['eHepanbHOTro NMpoKypopa BHHHKIIA 11€5 PO CTBOPCHHS
HOBOTO  cIielianizoBaHoro miapo3aity — KoopnunaniiiHoro uneHTpy
MIATPUMKH TOTEPIIIMX 1 CBINKIB BOEHHUX 3y0uMHIB (mami — LleHTp),
JUSUTBHICTR SIKOTO po3mouaniacst y ciuni 2024 p. 3a crioBamMHu KepiBHHMII
Llenrpy Beponiku IlnorHikoBoi: «lleHTp — He nume mepmui eleMeHT
3alpOBAPKEHOT0 MEXaHI3My MiATPUMKH, BiH € MPOJOBXKEHHSIM CHCTEMHHX
pedopm, sSKi MarOTh 30pi€HTYBaTH poOOTy OpraHiB JEpXaBHOI BIIAAW [0
JIOAWHOIICHTPUYHMX MMiaXomiBy [3].

VYxpaina crana TpeTbor0 KpaiHO B €BpOIIi, ¢ B CHCTEMI KPHUMiHAIBHOT
IOCTHLIT Toyania [isTH CIeliaigi3oBaHa JAep)KaBHa CHCTeMa MiATPUMKH
MOTEpPIIMX 1 CBiAKIB BOEHHMX 3704MHI, micis Xopsarii Ta bocHil
i [eprieroBunw, e moiOHI CTPYKTYPH BUHUKIIH ITICHIS 3aBEPIICHHS 00HOBUX
niit Ha iX Tepuropisix. Hatomicts Ykpaina crana nepioro KpaiHoto, B SKil
3all0YaTKOBaHO BaXJIMBI pedOpMH 3 TNHUTaHb MIATPUMKH HOTEPIILIHX
1 CBIJIKIB IiJ] 4aC BOEHHOTO cTaHy [3].

OcHoBHa yBara LleHTpy 30cepeukyBajiacs Ha MATPUMII MTOTEPITLINX BiJ
BOEHHMX 3JIOYHMHIB. BaxnnBuM acnekTom craio (GopMyBaHHS Ta IOETAITHE
BIIPOBA/DKECHHSI MEXaHI3MiB 3a0e3NeyeHHs] CYNpOBOAY IOTEPIUIMX BIPO-
JIOBX BCBOTO MPOLECY KPUMIHAIBHOTO MPOBAPKEHHS — SIK BiJ IEpIIOro
3BEpPHEHHS 10 3aBEPIICHHS CYAOBOTO PO3IIISAY, TakK 1 IICIS BHHECEHHS
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BUPOKY. 3a CJIOBaMH TOXIIIHBOrO ['eHepasibHOrO MpoKypopa AHApisL
KocriHa «...Ha mouaTkoBoMy erami AisuibHICTH LleHTpY Oyne 3ocepemxeHa
Ha Bpa3JIMBHX Ipyrax, 30KpeMa, Ha JITAX, JIOJIX 3 1HBAIIJHICTIO, 8 TAKOX
Ha TOCTpaXJadWX Ta CBiIKAaX KaTyBaHb 1 CEKCyaJbHOTO HAaCHIIBCTBA,
MIOB’SI3aHOTO 3 KOH(IIKTOM. Y MOBrOCTPOKOBIH NEPCHEKTHBI IUIAHYETHCS
MOMIMPEHHS IUX MOCIYT Ha iHIII perioHn YKpaiHu Ta ocil, SKi MepesxKuTn
pi3HI BUAX 37109HHIBY [2].

Tak, mume 3a 2024 pik, ToOTO mepmuii pik pobdotu, LlenTp Hamar
nmoromory moHan 1100 morepminuMm. 3a meit wac OyJio CTBOPEHO [€B’SIThH
perioHanbHUX BIAAUIIB, HacaMmmepel Ha NPHQOPOHTOBHX TEPUTOPISLX
Ta Binkputo xab Llentpy y byui [4].

[octynoBo mistpHicTh lleHTpy BuiIIIa 3a MeXi JHMIIE BiHCHKOBHX
3JI0YMHIB Ta MOIMIMPWIACS Ha IHIII KaTeropii MOTepHUIMX i CBIIKIiB. 3ais
3a0e3reveHHsT HaJe)KHOI OpraHizamii IisUIBHOCTI OpraHiB INPOKypaTypu
Ta 3 MeTOl BHUKOHaHHA po3niury II KommiexkcHoro crparteridaoro miaHy
pedopMyBaHHS OpraHiB NPaBONOPAAKY SK YacTHHH CEKTOpy Oe3mexn
i oboponn Ykpainu Ha 2023-2027 poknu, cxBaneHoro Ykasom Ilpesmnenra
Vkpainu Bixg 11 tpaBHsa 2023 poky Ne 273/2023 Ta kepyrduch CTaTTeo 9
3akony Ykpainm «lIIpo mpokyparypy», ['eHepampHMII MpOKypop MiAmucaB
Hakaz Big 28.10.2024 Ne 263 «IIpo opranizamito IisIIBHOCTI OpraHiB
MPOKYpaTypH 3 MUTaHb MiATPUMKH MOTEPHinuX i cBiakiBy [7]. BigmosimgHo
JI0 Hakazy, 3a3HadeHy MisUIbHICTh JOPYYEHO OpPraHi30BYyBaTH Ta 3iIHCHIO-
Bath sk KoopauHauiiiHOMy LEHTPY MIATPUMKH HOTEPHIIMX 1 CBIJKIB,
yrBOopeHomy B cknaai Odicy ['eHepanbHOro mpokypopa, Tak 1 BiAIIOBIIHUM
CIICIIaTi30BaHUM IiIPO3/IiIaM B OOJIACHUX MTPOKYpaTypax.

VY nunni 2025 poky I'enepansHuii npokypop 3arBepauB «lloyoxxeHHsS
npo KoopauHamiiHuid EHTp MATPUMKH TOTEPIIUINX 1 CBIKIBY, B SKOMY
YiTKO OKPECTIOBAINCS OCHOBHI 3aBIaHHS SK LeHTpajdbHOro LleHTpy,
TaK 1 HOTO perioHAILHUX OCEepEeJIKiB, IO BiKPUBAINCS B PI3HUX 00JacTIX
VYkpainu [6].

VY mpomeci 3MiHCHEHHS KOMIUIEKCY 3aXOJiB Ta NOTPHUMAHHS OCHOBHHX
BUMOT TOJIOKEHHS PO L[eHTp y KOHTEKCTI MATPUMKH MOTEPIUINX 1 CBiKIB
BU3HAUYCHO W HH3KYy OCHOBHUX 3aBllaHb: «3abe3reueHHs] HaJIeKHOI KOMY-
HiKalii MK morepnimuMu (CBigKamu) Ta NPOKYpOpPaMH Yy KOHKPETHHX
KPUMiHAJIBHUX TPOBA/KEHHSX, IHITMMHU JEP>)KaBHUMH OpPraHaMH Ta YCTaHO-
BaMH, MIDKHAPOJHUMH Ta HalliOHAIbHUMHU OpraHizalisiMy, 1o 3a0e3MeuyoTh
MiITPUMKY TTOTEPHUINX 1 CBIJKIB; HaJaHHS, BIAIIOBIZHO IO 1HIAMBITyallbHO
BU3HAYCHUX TNOTPeO MOTEPHUIMX 1 CBIIKIB, MCHXOJOTIYHOI, MPaBHHUYOI,
MEIUYHOI, T'yMaHITapHOI JOIOMOTH Ta KOMIUIEKCHOI COLiaJIbHO-TICUXO-
JIOTIYHOI MIATPUMKH, B TOMY YHCII HIISIXOM Oprasizaiii HalpaBlICHHS
0 BIATIOBIAHWUX CIYyKO, IEHTPIB 3 HamaHHA O€30IUIaTHOI IPaBHUYOI
IOTIOMOTH Ta HEYPSINOBUX OpraHizamidi; iH(GOpPMyBaHHS NP0 JOCTYIIHI
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MOCIYTH Yy TEPUTOPIaIbHUX TPOMagax IIOA0 MOXKIMBOCTEH OTPHUMAaHHS
JIOTIOMOT'H, 30KpeMa T'yMaHiTapHOI, MeIMYHOI, B TOMY YHCIi 11010 30epe-
JKEHHSI MEHTAJBHOTO Ta PENpOAYKTHBHOTO 310pPOB'S, THMYAacCOBOTO PO3Mi-
IIeHHS (NPOKUBAHHS), NEP)KaBHUX BHIUIAT, OTPHMaHHA KOMIICHCAIlIH
Ta penapaiil 3a 3aBJaHy IIKOLY; KOHCYJIbTYBaHHS II0J0 PU3HKY Ta 3amo0i-
TaHHS MOBTOPHIH BIKTHMIi3allii, 3aISKyBaHHIO Ta TIOMCTi» [6].

BinmoBimHi CTPYKTYpHI MiAPO3AIIH CTBOPIOBAIHCSA 1 B OOJACHUX IIPO-
Kypatypax. 25 motoro 2026 poky Ha odimiiHOMy caiiti UepHiBenbKoi
obacHOi mpoKypaTypu OyJI0 aHOHCOBaHO Mpo (HOpMYBaHHS BiJALIY 3 Opra-
Hi3alii MATPUMKH TMOTEPIUIMX 1 CBIAKIB Ta OKPECICHO HOro OCHOBHI
3apnaHHs. KpiM Toro, orosomryBaBcsi KOHKypC Ha TOCagd HadallbHHKa
BiZITy 1 TppOX KoopauHatopiB [1]. BigmoBinHo mo Hakasy YUepHiBerpKoro
obmacHoro mpokypopa Bin 14.04.2026 poky Ne 49 Oyino 3arBepKeHO
[TonoxeHHS TIPO HOBHH CTPYKTYPHHH IAPO3ALT — BT MiATPUMKH
MOTEPIIINX 1 cBinkiB. Hapa3i TpuBae n00ip KaHAWAATIB HAa BAKAHTHI ITOCATH.

Otxe, YkpaiHa poOWTH BIAMOBIIHI KPOKM 331 3a0e3NedeHHs IpaB
MOTEPIUINX y KPUMiHATHHOMY MPOBA/DKCHHI 3 ()OKYCOM Ha IOTEPIisO-
opierToBani migxoan. OmHak, i mOcCi iICHYIOTh BHUKIWKH, SIKi HOTPEOYIOTH
pearyBaHHS Ta 3MiH — SIK HOPMaTHUBHHX, TaK 1 Ha piBHI NPaKTUYHOI MisIb-
Hocri. [Ipomec ix BmpoBamkeHHS MOTpeOye TOTOBHOCTI SIK Oe3mocepenHix,
TaK 1 JOTHYHUX CYO €KTIB, MOJIITHYHOT BOJII Ta 1X 3J1ar0/KEHOI Koomeparlii.
BaxnuBHM € MPOBEJCHHS SKICHHUX, MPAKTUYHO-OPIEHTOBAHUX 1 PEryJISIPHUX
HaBuaHb AJ1s1 (HaxiBI[iB, SKUM HAJISKUTH PEasli30ByBaTH BIIPOBAKEHI 3MiHH.
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JIO INTAHHS TPO KPUMIHAJTBHY BIIIOBLIAJILHICTD
3A IEPEBUIIEHHS BIIICHKOBOIO CJIYKBEOBOIO OCOBOIO
BJIAJY YU CJTYKBEOBUX IOBHOBAKEHD
I YAC IIi BOEHHOT'O CTAHY

Measunyenko Braaucaas CepriiioBuy
VHOBHOBAICEHA 0CODA 3 NUMAHb 3aN00I2AHHI MA BUABLEHHS KOPYNYil
y giticbkogiti yacmuni A5273
M. Xapkis, Yxpaiuna

IpaxTtuka kxBamiikamii KpEMiHATEHUX TPABOMOPYIIEHb y cdepi mpo-
XO/KCHHsSI  BIMCHKOBOI CIIy’)KOM  CBIMYMTH MpO ICHYBaHHS mpoOiemM
MPaBO3aCTOCYBaHHSI W HEOJHAKOBICTh KPUMIHAIBHO-TIPABOBUX 1 MPOIECY-
anpHUX pimeHb. LI npoGnemu ciil MOSCHUTH BIJCYTHICTIO TOCTaHOB
IInenymy BepxoBHoro Cyay YkpaiHu Ipo HMpPaKTUKY 3aCTOCYBaHHS HOPM,
IO PEryJIIOIOTh BiANOBIJAJBHICT 3a BIHCHKOBI KpPHMiHAJbHI IPaBONOPY-
IIEHHS, a TAaKOXK 4epe3 OJIAaHKETHICTh IUCMO3MLIN. Y 3B’SI3Ky 3 HaBEIEHUM
€ moTpeba B ONpAaIIOBaHHI IUTaHb KPHMIHATBHOI BiJIOBiJAIEHOCTI
32 BUMHEHHS KPUMIHAIBHOTO IPaBOIOPYIIEHHS, NependadeHoro cr. 426-1
KpuminanbHoro koznexcy Ykpainu «llepeBuilieHHs BiliCbKOBOIO CITyKO0BOIO
0c00010 BTN UM CIY>KOOBUX IIOBHOBAKECHBY.
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Opugnunnii  aHaniz ckinagy OyAb-SKOTO KPUMIHAIBHOTO MPaBOIIO-
pYILIEHHS CJif MouuMHaTH 3 00’ekta. OTKe, 00 €KTOM KpHUMIiHAJIBHOTO
NIPABOIIOPYIIEHHSI € Te, I0 OXOPOHSEThCS 3aKOHOM, YOMY B Pe3ylbTaTi
BYMHEHHS KPUMIHAIFHOTO ITPAaBOIIOPYIICHHS 3aBAAETHCS IIKOAA.

B Haymi KpuMiHaTBHOTO TIpaBa iCHYe cTaja Kiacuikamis MTOIiTy
00’€KTiB KPUMIiHANBGHOTO TIPABOIOPYIICHHS 3a CTYIEHEM CIUTBHOCTI
OXOpOHIOBAaHMX 3aKOHOM IIPO KPUMIiHAJIBHY BiJNOBIJANBHICTh CYCIUTBHHIX
BiTHOCHMH Ha 3araibHUi, pomoBwii 1 Oe3mocepenHiii, a 3a OCHOBHHM
CIPAMYBAHHSAM 3JIOYMHHOTO TIOCSTAHHS — HAa OCHOBHHUH (TOJIOBHHUI) Oe3rio-
cepenHiil 00’€KT KPUMIHAIBHOTO IPaBONOPYIIEHHS, JOAATKOBUN HE00-
ximHuit (000B’s3K0BHI) Oe3mocepeHii 00’ €KT KPUMIHAIBHOTO MPABOIIOPY-
IIEHHs Ta JO0JATKOBUI (aKkyJIbTaTUBHUI (HEOOOB’SI3KOBUIT) Oe3mocepenHiit
00’€KT KpUMIiHAJIBHOTO MpaBonopyenss [1, c. 15].

PonoBuM 00’€KTOM BHCTYNArOTh CYCHUIBHI BiJIHOCHHH, IO PETYIIOIOTh
BCTAHOBJICHUI 3aKOHOM IIOPSIJIOK 3iHCHEHHS BiHICBKOBHMH KOMaHIMPAMHU
CBOiX (YHKIIH Ta mNOBHOBaXeHb. OCHOBHHMM Oe3rmocepenHiM 00’ €KToM
€ TIOPSIIOK BUKOHAHHS BICHKOBHMH CIIy’)KOOBHMH 0cOOaMH CBOIX ITOBHOBA-
JKeHb 13 3a0e3revyeHHs] BiiCHKOBOTO MPAaBOMOPSAKY Y pi3HHX chepax. Tak,
BignmoBimHO 10 cr. 2 3akoHy VYkpainum «IIpo BiiicbkoBuii 000B’s30K
i BICBKOBY cIyxk0y» BICRKOBOIO CIy)00€ € nepxaBHa ciayxba 0co0-
JMBOTO XapakTepy, fka mnoisarae y npodeciiiHiil AisIbHOCTI MPUIATHUX
10 Hei 32 cTaHOM 370pOB’S 1 BIKOM rpoMaisH YKpaiHu, iHO3eMI[B Ta 0oci0
0e3 rpomajsHCTBA, MOB’si3aHid 3 000poHOK YKpainu, ii He3a’IexKHOCTI
Ta TEPUTOPIAIBHOT HidicHOCTI [2].

3 00’€KTHBHOI CTOPOHM KpUMIiHaNbHE MPAaBOMNOPYLICHHS, NependadeHe
cT. 426-1 KpuMiHambHOTO KOIEKCY YKpaiHH, MOXe BUMHSTUCS y TaKHX
(opmax: 1) mepeBHIIEHHS BN UM CIY)KOOBHX ITOBHOBaXXCHB; 2) 3aCTOCY-
BaHHS HECTaTyTHHUX 3aXOJiB BIUIMBY IIO/O IiJIETIIOr0; 3) BUNHEHHS TisHb
nepen6adenux yactuHaMu 1 i3 cr. 426-1 KpuminanbHOro koznekcy Ykpainu
13 3aCTOCYBaHHSIM 30pOi.

3acTocyBaHHS HECTATYTHHX 3aXOiB BIUIMBY IIOJO ITJUIETIIOTO MOXYTh
BUP&KaTHCS Yy 3aCTOCYBaHHI CTATHEHb 3 METOK NPHHU3UTH TiJHICTh
MIZJICTI0r0, 30KpeMa, II¢ MOXKe OyTH HaKIaJCHHSAM 3aXOMIIB TUCIIMILTI-
HApHOTO BIUIMBY, $IKIi HaJeXaTh 10 KOMIIETCHIl BHUILOTO KOMaHJMpa,
a00 TPUTATHEHHS [0 JUCLUILTIHAPHOI BIJIMOBIAANBHOCTI 3a Aii, sKi HE €
JUCLUILTIHAPHUM TIPOCTYIKOM, 3aCTOCYBaHHs Hacwuisl Tomo. Lle ymucHi
Iii, SIKI BUXOSTH 32 MEXI KOMIICTCHIII BiHCHKOBOI CIy»)00BOi 0coOu
1 MONSTaroTh y 3AIHCHEHHI BIUIMBY Ha MIJUIETJIOrO BCyNeped BHMOTaM,
yCcTaHOBJIEHHM Y craryTax 30poinux Cuir Ykpainu [3]. Ilig 3acrocyBaHHAM
30poi po3yMieTbCs BUKOPUCTAHHS 11 sl ypaXKeHHsI )KHBOi 1ijii abo morposa
3aCTOCYBATH ii.
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Ilono 3acTocyBaHHS HACWJIBCTBA CIIiI HABECTH IIPUKIAJ] BUPOKY
HoBoalinapcekoro parionHoro cyay Jlyrancekoi oOmacti Bim 14.11.2018
poky y crpasi Ne419/1135/17. 3rigao Bupoky momommmuii cepxant OCOBA
1, manic OCOBA 2 He MeHIIE TpPhOX yJapiB B TOJOBY, CIPHYHMHUBIIN
TIJIECHI YIIKOIDKCHHS, SIKi HAJeXKaTh O TIUIECHUX YIIKOMKECHb, a TaKOX
(hizmgHOTO OO0, MOPAJTBHUX CTPaXXIaHb Ta TPUHIDKCHD TEepel iHIIHNMHU
BIICEKOBOCITYKOOBIIAMU [4].

Kpuminansae mpaBomopymieHHs, nependadene cratrero 426-1 Kpumi-
HaJIbHOTO KOJEKCY YKpalHM HaJleXUTh 10 KPUMIHAJIBHUX NPABONOPYIIEHb
3 MaTepiaJlbHUM CKJIaJOM 1 BH3HAEThCS 3aKIHYCHHM MPH 3aIOisSHHI
HACJIAKIB Y BUTVIAL ICTOTHOI mIkomu. Y cT. 426-1 KpuMiHaIbHOTO KOJCKCY
VYKpaiHu He pO3KPUBAETHCS IMOHATTA iCTOTHOI mKoaW. [ToHATTS icTOoTHOT
IIKOAW PO3KPHBAETBCS y 4.2 TpUMITKM 10 crarti 425 KpuminaneHoOro
KOJEKCYy YKpaiHHu, alle BOHO CTOCYEThbCsl Jjuine cT. cT. 425 Ta 426
KpuminansHOTro Konekcy Ykpainu. OfHak BUHUKA€E IUTaHHS, YU CTOCYETHCS
e BU3Ha4YeHHA cTaTTi 426-1 KpuMminameHOTO KOmMeKcy YkpaiHu. Skmo He
CTOCYETHCS, TO NHTaHHSA BH3HAYCHHSA ICTOTHOI IIKomu 3a cT. 426-1
KpuminansHOro KOmekcy YKpaiHHM 3alUIIAEThCs BIAKPUTHM 1 B TaKOMY
BUIAJKY CyJ Ta IPaBOOXOPOHHI OPTaHM MalOTh BCTAHOBIIIOBATH UM € INKOJA
ICTOTHOIO.

Cy0’€eKTOM 1BOTO KPUMIHAJIBLHOTO MPABOMOPYIIEHHST MOXKYTh OyTH Biii-
ChKOBI Ha4aJbHUKH, & TAKOX IHIII BiHCHKOBOCIYXOOBII, sIKi 00iHMalOTh
MOCTIHHO YM THMYACOBO IMOCAIH, OB s3aHi 3 BUKOHAHHSM OpraHi3amiiHo-
po3nopsTuux abo aJaMiHICTPATHBHO-TOCIIONAPCHKUX 00O0B’S3KIB, a00 BUKO-
HYIOTb Taki OO0OB’S3KM 3a CIELiaJIbHAM JIOPYYEHHSIM TOBHOBa)KHOTO
KOMaH/1yBaHHs. BiliCBKOBMM HayaJlbHUKOM € 0co0a, siKa 3a XapaKTepoMm
CBO€1 CIy’)KOM Mae MiJISrTNX 1 HajiieHa MPaBOM BiIgaBaTH IM HaKasW,
000B’s3KO0BI 10 BUKOHaHH [1, c. 10].

I3 cy0’€eKTHBHOI CTOPOHM TEPEBUINEHHS BIAIH Ta CIY)XOOBHX MOBHO-
Ba)XEHb XapaKTEPU3YETHCSI YMHCHOIO (POPMOIO BHHHM, 1 BUMHSETHCS JIHIIE
y Qopmi mpsmMoro abo HENMpSIMOTo yMHCTy. 3’SICyBaHHS MOTHBIB 1 METH
MEePeBHUIICHHS BIAJUd YU CIY)KOOBHUX IOBHOBa)XEHb € HEOOXIIHUM ISt
NPaBUIBHOTO TPH3HAYCHHS IIOKapaHHs, JOTPUMAaHHS MPUHIMNY 1HAM-
Biayaizamii KpUMiHAIbHOI BIAMOBIAaIBHOCTI Ta MTOKAPAHHSL.

[TinbuBaloYn BUCHOBKH, CJIiJl 3a3HAYMTH, IO JUISI MIPUTSATHEHHS J10 KPH-
MiHaJbHOT BIJMOBINAIBHOCTI 3a TEPEBUILEHHS BIHCHKOBOIO CIIy)KOOBOIO
0Cc000I0 BIAAM 4YH CIY)XOOBHX TIOBHOBRXXCHb HEOOXITHO BCTAHOBHUTHU
BCi (pakTHuHI OOCTaBMHHM, 3 YpaxyBaHHSM TOTO, HACKIJIbKH BYMHIOBAaHE
KpUMiHaJIbHE TPaBONOpPYIIEHHS OyJ0 OYEeBMAHUM Ui CIy’k00Boi ocoOu
1 9M yCBIJJOMJIIOBAJIa BOHA IPOTHIIPABHICTH CBOET NOBeiHKH. [IepeBuienHs
BIICEKOBOIO CITy’)KOOBOIO OCO0OI0 BIagyl YH CIYy’)KOOBHX ITOBHOBa)XXEHB
€ KpUMIHAJIFHUM TIPaBOMOPYIICHHSIM 32 HasBHOCTI YCiX HEOOXITHHX O3HAaK.
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[Tpn mpOMy ciil BCTaHOBHTH, IO BiiickkOBa ciry00Ba ocoba BHKOpHC-
TOBYBaJIa CBOI CIIy>KOOBI TOBHOBa)KEHHSI, OCKUIbKH, HE MOXKe OyTH KBasidi-
KOBaHUM 3a cT. 426-1 KpumiHanesHOro KoJeKkcy YKpaiHu, SIKIIO BiChKOBa
cimyx0oBa ocoba He mepeOyBaiia MpW BUKOHAHHI BIagU YH CIYKOOBUX
MTOBHOBA)KEHb.
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AHAJII3 3ACTOCYBAHHS BOTHENAJIbHOI 35PO1
IIPABOOXOPOHIIAMH

Mapanuns Cepriii ITaBioBuY
KaHOuoam 1opuoudHUX HayK, OOYyeHm,
3a6i0yeay kagheopu npasooxopoHHOI JisIbHOCH
Jlepoicagruii nooamkosutl yHigepcumem
M. Ipnine, Vkpaina

Ha cporomni mepes MOIEHCHKMMU CTOITh 3aBHAaHHS HE JIMIIEC rapaH-
TyBaTH TMPABONOPS/IOK, ane W HajaBaTH HAaCEJCHHIO Mociayru y codepi
3abe3nedeHHs myOuiyHoi Oe3neKkr, OXOPOHU NpaB i CBOOOA JIOAWHHM, iHTE-
peCiB CyCHUIBCTBA 1 JAepKaBH, MPOTHIII 3JIOYMHHOCTI, a TAKOXK JOIOMOTY
ocobawm, sIKi 3a IiJI0i HU3KH 00CTaBHH Ti MOTPEOYIOTh.

V crarti 3 OcHoBHOrO 3akoHy YKpaiHu 3a3HaueHo: «JIroauHa, ii KUTTS
1 370pOB’s, YECTb 1 TiAHICTh, HEJOTOPKAHHICTH 1 Oe3leKa BHU3HAIOTHCS
B YKpaiHi HAHBHILIOK COLIANBHOO IiHHICTIO» [1].

[Ipu 3abesmedeHHi rpomMaackkoi Oe3rekd, 3aCTOCYBaHHS BOTHEMAIBHOT
30poi IMPaBOOXOPOHHNMH OpTaHAMHU € BaXKIIMBHM IHCTPYMEHTOM pearyBaHH:;
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Ha 3arpo3d >KUTTIO Ta 370pOB’I0 rpoMaisH. Paszom 3 TuM, 3acrocyBaHHS
30poi morpedye YiTKOrO peryJjoBaHHS, KOHTPOJIIO Ta aHaNi3y, OCKUIBKH
OB’ sI3aHE 3 BUCOKHUM PiBHEM BIJIOBIAAIBHOCTI Ta PU3HKAMH.

Ha nymky, 3enenceroro €. C., Hemonosa JI. X. ciig 3a3Ha4UTH AEsKi
NPUYMHY, IO BIUIMBAIOTh HAa CBOE€YACHE Ta IPaBOMIPHE 3aCTOCYBaHHS
BOTHENANBHOI 30poi TOomimeHchKUMH 30Kpema: 1) mpobiemwu, TOB’s3aHi
3 piBHeM ciyx)00Boi, 060ii0BOI Ta (Hi3WYHOI MIATOTOBKH MOJIIEHCEKUMU;
2) crpax THONINEHCHKUX Iepel AUCUUILUIIHAPHOIO i, THM OULIbIIE KpHMi-
HAJIBHOIO BiJIMOBITANBHICTIO BHACTIIOK 3aCTOCYBaHHSA HUMH BOTHEHAJIBHOI
30poi [2, ¢. 524].

3rigHo 3i cr. 46 3akony «lIpo HarioHanpHy Modilito», 3aCTOCYBaHHS
BOTHETIAJILHOT 30p0o1 € HallOLIBII CypOBHM 3aX0JJOM IIPUMYCY.

He MeHm axTyanbHOIO TOpSA[] i3 NPOOJIEMOIO TpakTyBaHHS TI'pOMaj-
CBKICTIO 3aCTOCYBaHHSI BOTHEMAJIBbHOI 30poi MOJIIEHCEKUMH € PO3’ICHEHHS
JUIL CaMHX TIOJNIIEHChKUX BHIAJKIB 3aCTOCYBaHHS BOTHEMAIBHOI 30poi.
Take po3’scHeHHS Mae OyTH KOHKPETHHM i 3pO3YMUIAM, €MHUM IS BCiX,
Ha KIITAIT TaM’ ATKA IS TpariiBHUKA moiirnii. TakuM 9rHOM, MpamiBHUK
momimii Oyxe miATH BiANOBIZHO MO HOPM YHMHHOTO 3aKOHOZAaBcTBa. Po3y-
MiHHS 3aKOHOJIaBCTBA, K& CTOCYETHCS BUIAJKIB 3aCTOCYBAHHS BOTHETANIb-
HOi 30poi momileiicbKIM, He MOXKe OYTH Y KOKHOTO CBOE, BOHO € €IHHUM
JUTSL BCIX — BiJl IITATHOTO TpAI[iBHUKA IO 0 KEePiBHUKA IIEHTPAIBHOTO
oprasy yIpaBIiHHS MOMILIi 1 BiAMOBiAHOTO poKypopa [3].

B yMoBax BOEHHOTo cTaHy JAWHAaMiKa 3acTOCYBaHHSI 30poi MOJiLi€r0
3a3HaJla CYTTEBUX 3MiH. SIKIIO y MHpHMII 4ac OCHOBHOIO NPUYMHOIO
Oyna camoobOopoHa abo  3aTpuMaHHS  HEOE3MECYHUX  3JIOYHHIIIB,
10 y 20222025 pokax momamucs (pakTopu MOBHOMACIITAOHOTO BTOPTHEHHS.

3a 2023 pik 3adikcoBaHo Omm3pko 420 BHIAIKIB 3aCTOCYBaHHS
BOTHemnanpHO1 30poi (0e3 ypaxyBaHHS OoioBMX niii Ha JiHIT QpoHTY
CHCIIaTbHAMU TiIPO3ILTAMH).

3a 2024 pik crocTepiraeTscs 3pocTaHHS Ha 15% TOpIBHSIHO 3 aHao-
TIYHAM TEPi0IOM MUHYJIOTO POKY, IO 3yMOBJICHO HACHYCHICTIO IIBLIEHOTO
CEKTOPY HEe3apeeECTPOBAHOI0 30poeto [4].

AHaJTi3 MoKa3ye HACTYIMHUI PO3MOILT:

1) 45% — BigbuTTs Hamaay Ha TpaIliBHUKA mofimii abo iHmry ocoly
(camo000poHa);

2) 25% — 3ymuHKa TPaHCIOPTHOTO 3ac00y IUITXOM HOTO MONIKOMKESHHS
(TIepeBaXkHO il Yac KOMEHIAHTCHKOT FOJTUHH);

3) 20% — 3HEUIKOKEHHS arpeCUBHUX TBAPHH, IO 3arPOXKYIOTh XKUTTIO;

4) 10% — momnepepKyBanbHUI TOCTPLN y MOBITPs [4].

Ha xoxnui 100 BumagxiB 3actocyBaHHs 30poi jumie y 4 BUIaakax
BUHHUKAIOTh IIMTaHHS IOJO TIEPEBHUILICHHS CIIy)KOOBHX ITOBHOBa)KCHb.
Ile cBimuMTH TPO BHUCOKUI piBEHH CTPECOCTIHKOCTI, ale W TMPO pPUBHKH,
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OB’ S5I3aHi 3 AMHAMIYHUMHM CHUTYallisIMU (HAIPHUKIIAJ, PE30HAHCHUN BHIIAI0K
y Huinpi B ceprHi 2023 poky).

Yupomorx 2025 poky BusiBiian 5476 (QakTiB HE3aKOHHOTO ITOBOKECHHS
31 30poero. IIpoTe BUKIMKAE 3aHETIOKOEHHS, IO CHOTOJHI y HE3aKOHHOMY
00iry mepeOyBalOTh IIEPEBKHO BIMCHKOBI 3pa3Ku 30poi — aBTOMATH,
KyJleMeTH, TpaHaTomMeTd. Tak, 3 BwiydeHoi BrpomoBx 2025 poky
3401 omwammi BorHemanmpHOI 30poi 1213 — aBromarmdHa, 760 — Hapi3Ha,
965 — mepepobiieHa Ha BOTHEMAaJbHY Ta IHIA BOTHemanbHa 30pos, 463 —
rpanarometu [ 5, c. 52-53].

Hampuxaz, 3 MeTOI0 IEpeKpUTTs KaHaJiB MOTPAIUIIHHS HeJeTalbHOi
30poi Ha «4OPHUI» PUHOK Y YepBHi 2025 poKy B Mexkax 3araJibHOJeP:KaBHOI
crnenornepaii nmomimis nposena 941 oOmyk B ycix perioHax aep>kaBu. 3a ix
pe3ynbTataMu BHIyYeHO 263 OIMHHUII BOTHENaJIbHOI 30poi, monax 74
KiJJorpaMu BHOYXOBMX pedoBHH Ta 61 674 HaboiB pi3HOro Kamopy,
3agokymeHToBaHo 10 ¢akriB 30yTy 30poi, BUSBICHO JEeKiIbKa CXpOHIB 30poi
(cepen BHITyueHOTO — TpaHATOMETH, TPaHaTH, pi3Hi boenpumnacn) [5, c. 53].

KpumiHanbHi npaBonopyLweHHs, Nos A3aHii3 06irom 36poi

000 5575 5476
4967

2020 2021 2022 2023

W He3akouuuit 06ir 36poi B 37041HM i3 BUKOPHCTAHHAM 36poi no3a 6oiosux gin

Pue. 1
Ioicepeno: 3a marepiamamu URL: https:/npu.gov.ua/static-objects/npu/sites/1/
zvit-npu-2025.pdf

3pocTaHHS KUIBKOCTI BHIAJKiB 3acTOCYBaHHS BOTHEMAJIBHOI 30poi
MOJIITIEF0 TPAMO CHIBBITHOCHTHCS 13 KUTBKICTIO BHIJIYYCHO! HeNerajbHOI
30poi y HaceneHHs y 2023 poui momimis Brwiyumia noHax 5 000 omuHHIE
BOTHENaJIBHOI 30poi Ta 1,8 MirH HaboiB.
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AHaJi3 CTaTUCTUYHMX IMHAX CBIAYMTH, MiJ 4ac KOKHOro 12-ro 3atpu-
MaHHS 32 MiJ03pOI0 y THKKOMY 3JIOYMHI IPABOOXOPOHII CTHUKAIOTHCS
3 HasIBHICTIO 30poi y IpaBONOPYIIHHKA.

Jis tambmioro po3yMiHHA CHUTYyamii BaKITUBO TOPIBHATH YKpaiHCHKI
MOKa3HUKH 3 €BPONECHCHKUMH Ta BHIUINTH ACTIEKTH HAaHOIIbIIOI IHTEHCHB-
HOCTI 3acTocyBaHHS 30poi BcepenuHi kpainu. IlopiBHsHHS 3 KpaiHamu €C
(ma 100 Tuc. HaceIeHHS).

VYkpaiHa IeMOHCTpPY€e BHIILy YaCTOTY 3aCTOCYBAaHHS 30poi, IO € IPSIMUM
HACJIIAKOM BilfHH Ta HACHYEHOCTI PETioHIB HEJIEeTaTIbHIM 030pO€HHSIM.

- VYkpaina (2023): ~ 1,1 Bunanku 3actocyBaHHs 30poi Ha 100 Tuc. Ha-
CEJICHHS.

- Himeyunna: ~ 0,15 BunazkiB (mepeBa)kHO MPOTH arpeCUBHUX TBAPUH
a0 [UIs TOTIepEeKYBAILHHX MTOCTPLTIB).

- Ionpma: ~ 0,08 Bumaakis.

- Bemuka bpuranis: < 0,02 (depe3 crerudiky — OLTBIIICT TATPYITBHIX
HE HOCSITH BOTHETAJbHY 30poro) [6].

INokasnuk VYkpainnm y 7-10 pasiB Bummii 3a cepeqHbOEBPOIEHCHKHH,
MPOTe BiH 3aJIMIIAE€THCS B MEXax HOPMH JJIsI KpaiHu, Mo nepedyBae y cTaHi
30poiHOTO KOHDITIKTY.

AHaIi3 OmepaTHBHOI CHUTYyalii CBITYUTH MpPO Te, MO0 iHTCHCHBHICTH
3aCTOCYBaHHSI BOTHENaJIbHOI 30poi B YKpaiHi CYTTEBO Pi3HUTHCS 3aJIEIKHO
BiJl OJU3BKOCTI 10 30HU 0OHOBUX Iiii Ta crenuGikd PeriOHATbHUX 3arpos.
JleTanbHu PO3MOILT 32 TUITAMHU aKTUBHOCTI HaBEICHO y Tabwiti 1.

Tabmuns 1
IHTeHCHBHICTH BUKOPHCTAHHS 30P0i NPaBOOXOPOHUSIMH
. Pipenn
Perion . OcHOBHA NPpUYHHA
AKTHBHOCTI
IMpudponrosi obnacti o 3aTprMaHHs KOPUTYBAIBHHUKIB,
- - Bucoxkuit
(XapkiBcbka, 3amopi3pka) JPT, po6oTa Ha GiOKIOCTaX.
. iy outts npowiB (Shahed), mopymien-
M. KuiB Ta o0macts Cepenniit 3 Ap < . ), 1opy
Hs KOMEHJIAHTCHKOI TOJIMHU.
3axijHi perioHn Huspxuit [epeBaxxHo 60poTHOA 3 KOHTpAOAH-
JIOI0 Ta 3aTPUMaHHs 030pOE€HHX
JIe3EPTHUPIB.

VY 2024 pomi cmocrepiraeTbesi HeOe3lMeUHA TCHJISHINIS: Yepe3 MOCTIHHI
oOCTpiIM Ta 3arayibHUH piBeHb HANPYTH, MOPIr CIHPUHHATTS HOCTPIIB y
HacelneHHs 3Hu3uBcs. lle mpusBeno mo toro, mo 12% mnpaBonopynIHUKIB
ITHOPYIOTh TIOTIepeKyBaNbHI mocTpitm B moBitpa (y 2021 pomi mei
MokasHUK OyB Ha piBHI 5%). lle 3Mymnrye momimiro d9acTime cTpuTaTH
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Oe3mocepelHEO «HAa ypakeHHs» (10 KiHIIBKaX abo arperarax asTo),
110 MiJABHIILY€E PU3UKH ITOPAHEHb.

3rinno 3 omnutyBaHHsMH 2024 poky, 48% rpomansH JOBIpSIOTH
Harnmomimii. [{ikaBo, mo B perioHax, Jie MOJIIis 9acTille 3aCTOCOBYE 30pOt0
JUIS 3aXHCTy IHMBUTPHUX (HANpUKIan, 30UTTA APOHIB abo 3aTpUMaHHS
MapojaepiB 'y TUpu(POHTOBIH 30HI), piBeHb MAOBIpH 1O KOHKPETHHX
migpo3ainiB Ha 15-20% Bumuni, HiX y TUIOBUX 001aCTAX.

CydacHi TeHIEHMIIi CBiM4aTh MPO 3MEHIIEHHS YacTOTH 3aCTOCYBaHHSI
30poi Ta mepexin g0 OiLTpII Oe3MeYHNX METOMIB BILIHBY.

[Moganbmnii pO3BUTOK B3a€EMOBITHOCHH HACeNEHHsS 3 IpaliBHUKaMHU
CUCTEMH MPABOOXOPOHHUX OPTaHiB Y MUTAHHIX BOJIOJIHHS Ta 3aCTOCYBaHHS
TaK 3BaHOI «IMBUIBHOI 30poi» Mae OyTH CHOPSIMOBAaHWI Ha IiJABHUIICHHS
npodeciiiHol MiATOTOBKM MpAIiBHUKIB, YAOCKOHAJICHHS 3aKOHOJABCTBAa Ta
3MII[HEHHsI JOBIPH CYCHIJILCTBA JIO NPABOOXOPOHIIB SK 3aXMCHHKIB IpaB,
cB00O/I Ta 3aKOHHUX IHTEPECIB JIFOIUHY 1 TPOMASTHUHA.

OuinpHuK Oicy Ipe3naeHTa HaroJ0CUB, 10 TApaHTyBAaTH OE3IeKy Mae
epexTuBHa poOoTa MOMIIII Ta crenciy>k0. BiH Takoxk 3BepHYB yBary
Ha BHIAJKH, KOJH JIFOJH 3 J03BOJIOM Ha 30pOI0 KOIIM 3JI0YMHH, 1 Ha3BaB 1€
MUTAHHSAM, SKe MOTpe0y€e OKPEMOTo aHami3y.

Haragaemo, ctanom Ha kBiTeHb 2026 poky B YKpaiHi odimiiiHO 3apeec-
TPOBaHO TOHAJ MIJIBHOH OJMHHUIIL BOTHEMAILHOI 30p0oi Ta cremn3acoOiB.
ITpu 1upOMYy BHIAJIKIB BYMHEHHS 3JIOYMHIB 13 BHMKOPHUCTaHHSM 30pofi,
SIKy BHJABAJHM LMBUIBHUM Ui OOOPOHHM Ha MMOYATKy MOBHOMACIITAOHOTO
BTOpPTrHEHHS, He 3adikcoBaHo [7].

Maiiop 3CY IOpiit KacbsiHOB Bonozie HaropojaHoto 30poeto 3 2014 poky
1 moaiisge TOYKY 30py YuaiikiHa. «Bech Iedl vac, s BiJuyBar BiJIIOBi-
JATBHICTD, KOJH s 30epiraro 1o 30poro i Homry 3 coOor. ToMy s YHHKaIO
Oiifok, CHigKyro 3a CO0OI0, CIIAKYIO 3a IJIFOJBMH, SKi MCHE OTOUYYIOTH,
mod y MeHe He Oyino HaBiTh Oa)kaHHS 3acTOCYBAaTH IO 30poro. A skOu
s ONMHUBCSA B Tid cHUTyamii, KOIM OOXEBIIBHHN CTPiIEIb PO3CTPLIIOBAB
Jozei, st Ou 6e3 CyMHiBIB I1f0 30poto 3acTocyBas [8].

[Mpouec pedopmyBaHHSI MPaBOOXOPOHHOT CHCTEMH B YKpaiHi, 30KpeMa
MOJiLii, Ma€ HA METi He TUIbKU OHOBIICHHSI CTPYKTYPHU Ta (PYHKIIIOHATBHHX
00OB’SI3KIB OpraHiB BHYTPIIIHIX CIpaB, ajie¢ W aganTaiiio 10 CY4acHHX
BUMOT i cTaHiapriB. B

BaxnuBuM acnekToM LUX 3MIH € IHTerpaiisi HOBITHIX TEXHOJIOTIH,
BJIOCKOHAJICHHS TIPOLICAYP KOHTPOJI Ta MOHITOPUHTY, a TaKOX IiJBH-
meHHs npodeciitHoi miaroToBku kaapis. OHIEO 3 OCHOBHUX 1ineil pedopm
€ CTBOpEHHS e()eKTHBHOI CHCTEMH, 3/1aTHOI IIBUJIKO 1 aIeKBaTHO pearyBaTH
Ha BUKJIMKH Cy4YacHOTO cycmiibcTBa. lle mependavae He JMIne BJIOCKOHA-
JICHHA TEXHIYHUX 3ac00iB 1 METOiB poOOTH MOIiIii, aje i po3poOKy HOBUX
CTpaTerii Ta TaKTUK Ui 3abe3rmedeHHs myOnigHoi Oe3mexu. Bakimmeum
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€ TaKkoXX 3a0e3NeUeHHs] BUCOKMX CTaHAApTIB MpodeciiHOl €THKHU 1 BiAIOBi-
JIANTBHOCTI, 110 BUMArae Bijl TpaBOOXOPOHIIIB HE JIMIIE JOTPUMAaHHS 3aKOHY,
ajie i yBa)KHOTO CTABJICHHS JI0 IIPaB 1 CBOOO rpoMaIsiH.
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KPUMIHAJIbHO-IIPABOBHI1 BUMIP KOJIABOPALIIHOI
JISJIBHOCTI B YKPATHI: BIJI ®IKCALII 1O BUPOKY

IMucbmencbkmit €Bren OsiekcaHAPOBHY
O00KMOp 10pUOUYHUX HAYK, npoghecop,
npopekmop 3 HayKo8oi pobomu
3BO «Yuisepcumem Kopoas /lanunay
M. leano-Ppankiecok, Ykpaina

SIkoro € peanbHa eEeKTUBHICTH KPUMiHAJIBHO-NIPABOBOI MPOTHIII KoJa-
OopariifHiil JisUTBHOCTI, SKIIO PO3MIAATH 1€ NHUTaHHA Kpi3b HPHU3MY
KITFOYOBUX KUTBKICHUX ITOKA3HUKIB CIITYOI 1 CyOBOI IpakTUKu? Binmosink
Ha IIe NMUTAHHSI MOXKHA OTPUMATH 4Yepe3 JOCHIPKCHHS LUX IOKAa3HHUKIB
3a mepiog 2022 p. — 2025 p. HA OCHOBiI CTAaTHCTUYHUX [aHUX OpPTaHIiB
KPUMIHAJIBHOI IOCTHLII IIPO pe3yiabTaTH IOCYZOBOTO PO3CIiTyBaHHI Ta
BHPOKH, M0 Ha0padwm 3aKOHHY CHJIy 3a BYHHEHHS KOJIaOopariifHOi
TSUTBHOCTI SIK TIPaBONOPYIIEeHH:, ependadeHoro ct. 111-1 KpuminansHoTro
kozxekcy Ykpainu (mani — KK) [1; 2; 3; 4].

Junamixa eusenenns xoaabopayiunoi OdisivbHocmi. Y KPUMIHAIBHOMY
3aKOHO/IaBCTBI YKpaiHM yTBOPUIIACS CHCTEMa KPUMIHAIbHO-TIPAaBOBUX HOPM
Npo  BIJNOBINAIBHICT 33 3paJHUIBLKY MOBeniHKy. CriBBiIHOIICHHS
BIJINOBITHUX CKJIQJiB 3JIOYMHIB BHU3HAYAETHCS I€papXi€ro, Je JepKaBHA
spaga (ct. 111 KK) € 3aranpHOI0 (POJOBOIO) HOPMOKO, a MOCOOHHUIITBO
nepxasi-arpecopy (ct. 111-2 KK) ta xonabopanitina maisutbHicTh (cT. 111-1
KK) - cmemiampHuMu 1momo Hel. bimpmiicte  ¢gopMm  komaboparliftHoi
nisuteHOCTI (4. 1 — 9. 6 ct. 111-1 KK) HaTtomicTs yTBOPIOIOTH IpHUBiNIeiiOBaH1
BU/IM Jiep>KaBHOI 3pau. [TocoOHMIITBO Niep)kaBi-arpecopy IpH IbOMY 4acTo
BCTYTIA€ Y KOJI3i0 3 HOPMOIO IPO KoJTabopamiifHy AisIbHICTS [5, ¢. 335].

AHami3 [aHUX MIOAO peecTpamii KpUMIHATBHUX MPaBONOPYIICHB,
MOB’SI3aHUX 13 3PaHMIILKOIO MOBEmiHKOI, 3a 2022-2025 pp., mae 3Mmory
c(hOpMyITIOBAaTH HHU3KY MPHHIMIIOBUX CIIOCTEPEKEHb LIOAO0 CTPYKTYPU Ta
MUHAMIKK 11i€i Kateropil mpoBamkeHb. [IpoTsIrom aHaai30BaHOTO MEPIOLy
ct. 111-1 KK 3anmumaerbes 6€3yMOBHO HAWMOMIMPEHINIOK MiICTABOIO PEEC-
Tpaiii cepel TPhOX JOCHIPKyBaHUX HOpM. [TuToma Bara kosiabopartifiHOi
JUSUTBHOCTI 'y CTPYKTYpl 3apeecTpOBaHMX 3paJHHLBKUX MPaBONOPYLIEHb
CTaOlIPHO TIepeBaXkae Ta KOJMBAETHCA B JiamasoHi 60 — 64%. BomHouac
KiJbKicTh mpoBaxkeHs 3a cr. 111-1 KK ckopormiacs 3 3 851 y 2022 p.
no 1 714y 2025 p. — ToOTO BABIYI MEHIIIE 32 YOTUPHU POKH.

Cman npumseHeHHs 00 KpUMIHANBHOL 8I0N08idanvHocmi 3a Koiabopa-
yiuny OisibHicme. 3a aHamizoBaHWil mepioxm i3 11 192 oGmikoBaHHX

310



npoBapkenb 3a cT. 111-1 KK nigo3py Oyno nosinomiieno y 4 262 Bumnankax,
o cTaHoBUTH 38,1% Bix 3araqbHOrO MacHWBY. BUTBIN HiX MICTH i3 JeCATH
3apeeCTPOBAHMX IIPOB/KEHb TaKk 1 HE JOCATalOTh  KPUMiHAJIBHOT
BiJIIOBiTAIGHOCTI HABiTh Yy TOYATKOBIH 11 popMi.

3axkpummsa KpuMiHaILHUX NPOBAOdICEHb 3a akmamu Koaabopayitinoi
disinbHocmi Ha cmaodii 00cy008020 po3caioysants. BUBUCHHS NaHWX MO0
MUHAMIKE ~ 3aKpUTTS ~ KPUMIHaJBbHUX  TPOBA[KEHbP 32  (haKkTamu
KOJTabopamiiHoi JisSUTbHOCTI Ha CTajii JOCYIOBOTO PO3CIiyBaHHS 1€ 3MOTY
BCTAaHOBUTH, IO 3a Bech YOTHpupiuHMA mepiox i3 11 192 oGmikoBaHmX
npoBapkeHpb 3a cT. 111-1 KK opranu 1ocyqoBoro po3citigyBaHHS 3aKpUIN
272, mo cTaHoBUTHL Juimie 2,5% Big 3arajbHOi KigbkocTi. Haiioinbin
MIOKa30BOIO € He a0CONMIOTHA KITBKICTh 3aKPUTUX TIPOBA/IKEHB, a 11 JUHAMIKA.
VY 2022 p. 3akputo 203 npoBamxkenHs (5% Bin obmikoBaHuX), y 2023 p. —
48 (1,5%), y 2024 p. — 16 (0,6%), y 2025 p. — mume 5 (0,3%). [IpoTsirom
YOTHPBOX POKIB KIJIBKICTh 3aKPUTHX IPOBA/DKEHBb CKOpoTmiacs B 41 pa3 —
3203 no 5.

Cman ckepysanus 00 cyoy KpUMIHATbHUX NPOBAOJICEHb NPO KOAAbOo-
payiiny disnvHicme. 3a aHaTI30BaHUH Nepiox i3 4 262 mpoBaKeHb, y KX
ocobi Oymo TOBiZOMIIEHO TMpO TMiHO3pY, A0 Cydoy ckepoBaHo 2 981,
mo craHoBUTh 69,9% Bin ix 3arampHOi KimbKocTi. Lle#l moka3HHK € mpuH-
IUIIOBO BHUIIKM, HDK piBeHb TpaHcopmarii peectpamii y migo3pu (39%).
OTxe, ocoba, sIKii MOBIIOMIICHO PO MiI03py y BYMHEHHI KojabopaiiiiHol
ISTBHOCTI, 3 iMOBIipHicTIO Maiixke 70% mocTae mepen cyaoM. B adcomoT-
HOMY BHUPQXEHHI KUIBKICTh CKEpOBaHMX [0 CyAy IpOBaJDKEHb 3a3Hasa
3HAYHHUX KOJHUBAHb: 3pocTaHHs 3 620 y 2022 p. mo 984 y 2023 p. (+59%),
nomipHe 3HWKeHHS 10 854 y 2024 p. (-13%) Ta Oinpwm icrotHe — 10 523
y 2025 p. (-39%). 3umwxkenns 2025 p. BapTO pO3MIAAATH SIK HACHIITOK
CKOPOYEHHS KUIBKOCTI IMOBIJOMJIEHb IPO IJ03pY B TOMY CaMoOMy pOIi
(719 mpotu 1 148 y 2024 p.).

Pesynomamu cy006020 po3enady KpuMiHaibHux cnpagé npo Koaabopa-
yiuny Oiarenicms. 3a 2022 — 2025 pp. cyam 3arajJoM PpO3TILIHYIH
2 346 cnpaB npo konabopauiiiHy IisUIbHICTB, 3 IKUX 3acymkeHo 2 301 ocolby
(98%), Bumpasaano 1 ocoby (0,04%), 3akpuro mposamkens — 44 (1,9%),
3 skux y 11 Bumamkax y 3B’s3Ky 31 CMEpTIO NMPaBOMOPYIIHUKA 1 JIMIIE
B OJHOMY 3 OISy Ha BIJCYTHICTh MOJIl, CKJIaay KpUMIHAIBHOTO
MIPaBOIIOPYIIEHHS YU HEI0OBEJCHICTh OOBHHYBaYEHHSL.

Taka cTpyKkTypa CyIOBHX DIllIeHb € XapaKTepHOIO Uil KaTeropii crpas
PO 3JI0YMHM MNPOTH HaliOHAIBHOI OE3IeKH B yMOBaxX BOEHHOTO CTaHY
i BigoOpaxkae 3arajgbHy TEHICHIIO 10 HHU3BKOTO pIiBHS BHUIIPaBIaHb
Y KpUMiHQJIBHIH focTUILi] YKpaiHH.

JunraMika aOCONIOTHOI KUTBKOCTI 3aCyMKEHb IEMOHCTPYE IIOCIIIOBHE
i 3HauHe 3poctaHHA MiK 2022 Ta 2024 pp. Ta € Oe3mpeneneHTHUM
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3a TeMIlaMH — MaiKe ITSITHpa3oBUM 3a jaBa pokd. OmHAaK 3iCTaBICHHS
KIJIBKOCTI  3aCyJDKEHHX 13 TIEPBICHO OOJIIKOBYBaHHUMH IPOBAJUKEHHIMHU
3a cr.111-1 KK mnokasye, mo 3arajioM 3a YOTHPH DPOKH 3acCy/KEHO
2 301 ocoby 3 11 192 obmikoBaHUX MPOBAIKEHB, IO CTaHOBUTH 20,6%.

Peanizayis  xkpuminanenoi  sionosioanvHocmi w000  KOIAOOPAHMIS.
AHami3 [aHWX CTOCOBHO peai3amii KpUMIHAJIBHOI BiAMOBINATBHOCTI
3a KoabopamiiHy JisUTBHICTD KPi3b IPU3MY CITiBBITHOIMIEHHS MK KiTBKICTIO
3aCyIKEHHX 0Ci0, KITBKICTIO 0Ci0, SIKMM MpPHU3HAYEHO NMOKApaHHA, Ta Kiib-
KicTIO 0ci0, 3BUTPHEHHX BiJl TIOKapaHHS, NEMOHCTPYe, mo 3 2 301 ocobwu,
3acymkenoi 3a cr. 111-1 KK, mokapanns mnpusHaderno 2 205 (96%),
Toni sk 96 oci6 (4%) 3BinbHEHO Bij TMoKapaHHs. [Ipu 1pOMy Maiike BCi
3 HAX (95 3 96 oci6) Oynu 3BUIbHEHI BiJ BiAOYBaHHS ITOKapaHHS
3 BUIPOOYBaHHSAM. 3a BeCh MEpioj, IO BUBYABCS, yChOTO IOJO OIHIET
ocobu (2024 p.) Oymo 3acTOCOBAHO TPHMYCOBI 3aXOIUd MEAMYHOTO
XapakTepy.

JluHaMika MOKa3HKKA 3BUIBHEHB BiJ] MOKApaHHS JEMOHCTPYE XapaKTepHy
TpaekTopito: 'y 2022 p. — 4,0%, y 2023 p. — 2,4%, y 2024 p. — 4,7%,
y 2025 p. — 4,8%. B abcomoTHOMY BHpaKeHHI KUIBKICTh 3BUIBHEHB
BiJ MOKapaHHs 3pocTayia pisHUMH Temmamu: 3 7'y 2022 p. mo 12 y 2023 p.,
motiM 10 38 y 2024 p. ta 1o 39 y 2025 p.

[Toka3oBUM € 3icTaBlIEHHS] LLOI'O MTOKA3HUKA 13 3arajibHOI0 MPAKTHKOIO
3BUIBHEHHSI BiJ] MOKapaHHS B CHCTEMI KPUMIHAJIBHOI FOCTHUINT YKpaiHH.
3aranbpHa KiTBKICTh OCi0, 3BUIBHEHMX BiJ| IOKapaHHS 3a BCl KpPUMIHANbHI
npaBoropyeHHss, cranosuia 21 077 y 2022 p., 28 892 y 2023 p., 22 228
y 2024 p. ta 16 559 y 2025 p. — i JEMOHCTPYE CTIHKY 3HIKYBAJIbHY
tenneHuito: —23% y 2024 p. ta —25% y 2025 p. HartomicTs KimbKiCTB
3BIJIbHEHb BiJ TOKapaHHA KOJIaOOpaHTIB 3a TOW caMHWil mepioa 3pocrana
(37 o 39 ocib, ToOTO Yy 5,6 pasis).

Ilono nokapanp, To 3a 2022-2025 pp. crocTepiraeTbCs Taka CUTYyaIlis:
1) noBiune mMo30aBICHHS BOJI, mepenbaueHe cankmiero 4. 8 cr. 111-1 KK,
Oyno mpm3Hadeno jmmie aBigi (2022 p., 2025 p.).; 2) nmo30aBieHHS BOIi
Ha TICBHUU CTpOK, mependaueHe cavkmismad 4. 3 — u. 8 cr. 111-1 KK,
npusHayanocs 1 377 paziB (62% Big 3aranbHOi KUTBKOCTI NMPH3HAYCHHX
mokapanb); 3) mrpad, mnependadenuii caskiiero 4.4 cr. 111-1 KK,
3actocoBaHo 58 pasiB (3%); 4) BHUIIPaBHI POOOTH Ta apeIlT SIK MOKAPaHHS,
aKi nepenbaveni cankuiero 4. 3 cr. 111-1 KK, npusHavanucst nume tpudi.
V pemri Bunazakis (camkiii 4. 1 — 4. 2 cr. 111-1 KK) 1o 3acymkeHnx
3a KoylabopauiiiHy MisJIBHICTH 3aCTOCOBYBAJIOCS I1030aBIEHHS IpaBa
001MaTH IEBHI Mocagu ad0 3aliMaTHUCS IIEBHOIO MISUIBLHICTIO.

[IpoBeneHe AOCHIIKEHHS KUTBKICHUX ITOKA3HUKIB CIITY0i 1 CYIOBOT
MpaKTUKH y CIpaBax Npo KomabopamidHy misueHicTh (cT. 111-1 KK
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VYxpainn) 3a nepiog 2022-2025 pokiB nae 3Mory c(hopMyJIIOBaTH Taki
BHCHOBKH.

1. Jlunamika peecrpaii npoBaukens 3a ct. 111-1 KK 3acBiguye criliky
HU3XIIHY TEHICHIIIIO: CKOPOYEHHsS IMoKa3HWKa BaBidi — 3 3 851 mpoBax-
xkeHHS y 2022 p. mo 1 714 y 2025 p. — mpu 30epeKeHHI MUTOMOI Baru
KOJIA0OpamiiHOi MisUTPHOCTI B CTPYKTYpi 3pagHUIBKUX IemikTiB (cT. 111 —
ct. 111-2 KK) Ha piBHi 60 — 64%. BinOyBaeTbcsi MOCTyIIOBE BHUEPIAHHS
MEPBUHHOIO MAacCHBY BHSBICHHX IPaBONOPYIIEHb, BUMHEHMX HAa IOYatT-
KOBOMY eTami [OBHOMAacImiTabHOTO BTOPTHEHHA JepiKaBH-arpecopa
B YKpaiHy.

2. PiBeHb nepeTBOPEHHs 3apEeECTPOBAHUX MPOBAKEHD Y MOBIIOMIICHHS
Mpo migo3py (MPUTITHEHHS 10 KPUMIHAIBHOI BIAMOBIAaIHHOCTI) CTAHOBHTH
mumie 38%, TOOTO MPHONU3HO INICTH 3 AECATH OOJIIKOBAHMX HPOBAIKEHb
HE JIOCSTalOTh HABITH MOYATKOBOI CTAJil KPUMIiHAIBGHOI BiAMOBINAIBHOCTI.
3-MOMDK IHIIOTO TakWi IIOKa3HWK CHTHANI3YE NP0 HAABHICTH IIEBHHUX
MEPEeIIKO]] Ha TOCYIOBOMY €Talli — IMepeayciM 00’ €KTHBHOI CKIAIHOCTI
JTIOKa3yBaHHS KOJabopamiifHoi MOBEIIiHKA B yMOBaX akTHBHOI (a3u BiliHH,
III0 BOJHOYAC B OCTAHHI POKH HE CYMPOBOMKYETHCSI 3HAYHUMH MacIITabaMu
JIEOKyTaIlii 3aX0IUIEHOI BOPOTOM TEPUTOPIi.

3. Tloka3HHWK 3aKpHUTTA NMPOBaKEHb HA CTaAil JOCYIOBOTO PO3CIimy-
BaHHs € MiHIManbHUM (2,5% 3a Bech mepioX) i BUSBISE PI3KO BUPAKEHY
TEHJICHIIII0 JI0 3HW)KEHHs1 (CKOpodeHHs BinOynocs y 41 pa3). Lsa curyanis
NnoTpedye A0TATKOBOTO JIOCHIPKSHHSI.

4. Tloka3HUK «Ii103pa — OOBMHYBAUYCHHS» € 3HAYHO BHIIMM 3a MOKa3-
HUK «peecTpariss — migo3pa» 1 craHoBUTH 70%, IO MOXE CBIMYUTH
PO JOCTAaTHHO BUCOKMH PiBEHb MPOLIECYaIbHOT BIIEBHEHOCTI IPH YXBaJICHH1
pillIeHb PO TOBIIOMIICHHS PO MiI03pY Ta iX 0OIPYHTOBAHOCTI.

5. CrpykTypa CyAOBHX pillleHb € IPOMOBHCTOIO: PiBEHb 3aCy/KEHb
csirae 98% BiJ PO3TISIHYTUX CHPaB, TOAI SK MMMTOMA Bara BUIPABIYBAIBHUX
BHPOKIB € CTaTUCTUYHO He3Hauymoro (MeHmre 1%). Taka Mmozxens € 3arajgom
XapaKTEepHOIO JJIs 3J0YHMHIB TPOTH HAIIOHATBHOI OE3MeKH B yMOBax
BOEHHOTO CTaHy.

6. CrpykTypa Npu3HaYeHUX IOKApaHb NEMOHCTPYE IOMIHYBaHHs TO-
30aBJICHHS BOJII Ha MICBHHIA CTPOK, a JOBIYHE 11030aBJICHHS BOJII 3aCTOCOBAHO
JIUINE JBIYi 3a Bech aHami3oBaHuil mepioa. Taka curTyailis JEMOHCTpPYE
penpecuBHy (y CyTO IOPHIMYHOMY 3HAYCHHI) BIAMOBIAb JEpXKaBH
Ha BUKJIMKH BOEHHOTO CTaHy, II0 HacaMIepe]] IPYHTYEThCS Ha XapaKTepHUX
0co0IMBOCTIX MeHasi3anii KoaadopamiitHoi AisIIbHOCTI.

7. Yactka oci0, 3BiIbHEHUX Bix mokapaHHs (4%), € BIiTHOCHO CTaJIOK,
OJHaK B a0COJIIOTHOMY BHpP@XE€HHI 3pOCTa€ Ha TJi 3araJlkHOCHCTEMHOTO
CKOpPOYEHHS 3BUIFHEHP BiJ| MOKapaHHS y KpUMiHANBHIN tocTurii Ykpainu.
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Ile Moxe BKa3yBaTH Ha ITOCTYIOBE IIOM’SKIIEHHS CYIOBOi pemnpecii momo
OKpEMHX KaTeropii KoiaabopaHTiB, IIOTPEOYI0YH OKPEMOTO BUBYECHHSI.

8. KpumiHanbpHO-TIpaBOBa MPOTHAIS KOJTaOOpaliiHii JisTIbHOCTI Xapak-
TEPHU3YEThCS BHUCOKOIO PE3yNBTATUBHICTIO Ha (PIHATBHHUX CTATisX KpUMi-
HaJIbHOTO MPOBA/DKEHHS 32 YMOBH IOJOJAHHS IOYaTKOBUX Oap’€piB MpH-
TATHEHHS 110 BiAmoBimambHOCTI. CyKYITHICTh HMpOaHATi30BaHUX MOKa3HUKIB
CBITUUTH NPO HASBHICTH iCTOTHOTO CTPYKTYPHOTO PO3PHBY MIX CTamisMU
peecrpatii, J0CyI0BOr0 PO3CIILyBaHHS Ta CyJOBOTO PO3MIIAAY, L0 3HIKYE
3aranbHy — pe3yJbTATUBHICTh  BiANOBIZHOTO  KPHMiHAIBHO-TIPABOBOTO
MeXaHi3My. 3a TakMX YMOB HOro peanbHa €(EeKTHBHICTb 3aJMIIAETHCS
CTPYKTYPHO OOMEKEHOI0, 110 CHTHAJI3Yy€ IPO HEOOXIJHICTh CHCTEMHOIO
BIIOCKOHAJICHHS! SIK HOPMAaTUBHOTO PETYIIIOBAHHS, TaK 1 MPAaKTHKH MPaBO3a-
CTOCYBaHH# y LiH cdepi.
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OCOBJIMBOCTI TPOBEJEHHS OBIHIYKY
1] YAC AIi BOEHHOI'O CTAHY

ITonoBn4y Mupociaap BikTopoBuu
ooxmop ¢inocogii (PhD), doyenm,
acucmenm Kageopu KpUMIHATLHO20 NPABA IOPUOUYHO20 (aKyibmemy,
Yepriseyvkuii Hayionanvruil yHisepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Yxpaina

OOmyK y KpUMIHAILHOMY TIPOIIEC] € OJHIEI0 3 HAWBAXKIUBIIINX CIITIAX
i, CIPAMOBAaHHX Ha OTPMMAHHs J0Ka30Boi imQopmauii. Moro cyrricTs
nojsra€ |y  INPUMYCOBOMY  JOCTI/UKEHHI  HPUMILIEHb, TEPHUTOPIH,
TPAHCIIOPTHHUX 3ac00iB UM 0COOM 3 METOI0 BHSBICHHS [OKa3iB, 3HAPSAb
3J0YMHY, MaifHa, 3700yTOro NPOTHIPABHUM IUIIXOM, a TaKOX
BCTaHOBJICHHS MiCII€3HAXOKEHHS PO3IIYKYBAaHUX 0Ci0. OCKUIBKY IS CITida
Il TIOB’s3aHAa 3 TPOHUKHEHHSM Y JKUTIO YM IHINE BOJIOMIHHS, BOHA
CTaHOBUTb ICTOTHE BTPYYaHHS Yy NPHUBATHE OJKUTTA, LIO 3YMOBIIOE
HEOOXiTHICTh CYIOBOTO KOHTPOIO, OOIPYHTOBAaHOCTI Ta JOTPHUMAaHHS
nporecyansHux rapantiid. Bigmosigno mo cr. 234 KIIK VYkpainu, oOrryk
MPOBOJINTHCS 3 METOIO BHSBJICHHS Ta (hikcallii BiioMOCTel Mpo 0OCTaBMHU
BYMHEHHS KPHUMIHAJIBHOTO TIPABOMNOPYIICHHS, BIANIYKaHHS 3HAPSAIL
KPUMIHQJLHOTO IIpaBoONOpyLIeHHs abo MaiiHa, ske Oyno 3100yTe
y pe3ynbTari Horo BYMHEHHS, a TaK0)XK BCTAHOBJIEHHS MiCII€3HAXOJKCHHS
po3mykyBanux oci6 [1]. VYV xpumiHamicTuili OOIIyKH KIACH(IKYIOTh
3a pI3HUMH KpPUTEPisIMU: NEPBUHHI Ta JOJATKOBi, OJUHOYHI Ta TPYIIOBI,
a TaKoX 3a O00’€KTaMH — NPHUMILICHHS, TPAHCIOPTHI 3aco0u, IUIIHKA
MICIIEBOCTI YM OCOOH.

EdexTuBHICTE 00IIYKYy 3HAYHOIO MIpOIO 3aJISKUTh BiJ SKICHOI MiIro-
TOBKH, fKa BKIIIOYAE aHANi3 MaTepiasliB MPOBAHKEHHS, 30ip Opi€eHTYI0UOi
iHpopMarllii, BH3HAUEHHS CKJIaJy YYacHHKIB, TIJIaHyBaHHS TaKTHKH,
MIATOTOBKY TEXHIYHHMX 3acO0iB Ta OTPUMAHHS YXBadM CIIIYOr0 CYIII.
Y HeBIAKITAOHUX BHIAJKAaX 3aKOH JOIyCKae MPOBEIACHHSA OOmyKy 0e3
MONIEPEIHBOT0  PIllIEHHSI CyAy, aje 3 OOOB’S3KOBUM IIOJANBIIAM HOTO
y3akoHeHHsIM. PoOoumii eram ckjiajgaeTbcs 3 TPbOX CTaJiil: MONEpeaHbOT,
KOJIY 3a0€31e4y€eThCsl PaNTOBICTh 1 pe] ABJISEThCS YXBaja Cyay; OIJIJ0BOT,
10 Iependayae 03HaOMIIEHHsI 3 00CTaHOBKOIO Ta PO3IOJILIT 000B’SI3KiB; Ta
JIeTabHOI, sIKa Hoyisirae y Oe3nocepesHbOMY IOIIYKY i3 3acTOCYBaHHAM
PI3HUX TAaKTHYHMX NMpHHOMIB. TakTHKa IPOBEAEHHS 3aJEXKHUTh BiJl 00’ €KTa:
Yy TpaHCIOPTHHX 3aco0ax MOCHiIKYIOTbCA KOHCTPYKTHBHI €JIEeMEHTH Ta
MPUXOBaHi TOPOKHUHY, ¥ TPUMIMIEHHIX — JOIMTOMIKHI KIMHATH Ta CXOBHIIIA,
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Ha MICIEBOCTI — TEpPUTOpIS IMOAUIAETHCS HA IUITHKH JUIi CHCTEMHOI'O
OISy, a IPU OOUIyKY 0coOM 0co0iMBa yBara NPHIUISETHCS TOTPUMAHHIO
BUMOI' IIIOJI0 HEJOTOPKAHHOCTI Ta TaKTOBHOCTI. Pesynpratm oO0mIyKy
(DIKCYIOTBCS Y TIPOTOKOII, SIKMH CKIIANAEThCA y BOX MPHUMIPHHUKAX, OJWUH
3 AKHX BPYYa€ThCS 0COo0i, y sKOi mpoBoamBcsi oOmyk. OOOB’SI3KOBHM
€ 3aCTOCYBaHHsS TEXHIYHHX 3aco0iB (ikcallii — ayaio- Ta Bileo3amucy,
a TakoX JOJATKOBUX MarepiaiiB, IO IATBEPKYIOTh pe3yNIbTaTH.
I1e 3abe3nedye 10Ka30BYy CHIIy OTPUMAaHUX JAHHUX Ta FAPAHTYE MOXKIHMBICTH
MepeBipKy 3aKOHHOCTI IPOBeIeHOI ii [2].

Uumano HayKOBLIB JOCIIDKYBaJH JaHEe NMUTAHHSI, BBAKAEMO 3a HE0O-
ximHe BigsHauuTH JlurBuuenka O.I., Jlityma O.0. Ta JlicoiiBana SI.M.,
SKI JTOCHI/PKYBaIN MPOBEJCHHS OOIIYKY B YMOBaX BOEHHOTO CTaHy Ta THX
3aKOHOJIaBUMX HOBEJI, sIKi OyJIM 3arpoBaJpKEHi Jis 3a0e3nedeHHs e(eKTHB-
HOCTI JIOCYJOBOTO pO3CIiAyBaHHS B OCOONMBUX OOCTaBHHaX. ABTOpH
HarojomyiTh, IOI0 BOEHHHH CTaH CYTTEBO BIUIMHYB Ha IPOLECYyabHY
periaMeHTamifo oO0myKy, amke oOMexeHe (YHKIIOHYBaHHA CyIIOBOI
CHCTEeMH Ta HEOOXITHICTh OIEPAaTHBHOTO pearyBaHHs Ha 3JI0YWHH 3yMOBHIIN
PO3IIMPEHHS] NOBHOBA)XEHb MPOKYpPOpa, SIKMH y TMEBHUX BHIIAJKaX MOXKE
CaMOCTIIfHO CaHKIIOHYBaTH TIPOBENCHHA OOmIyKy Oe3 yXBajau CIiI40ro
cymmi. Y cTarTi IeTambHO PO3TIISAA0THECSA MPOOIEMHI acleKTH TaKMX 3MiH:
MOXIIUBICTh TPOBEIEHHs OOLIYKYy y HIYHUI Yac 0Oe3 KpuTepiro HeBij-
KJIaJHOCTI, BIATEPMIHYBaHHS CKJIQJIaHHS MPOTOKONY A0 72 TOJMH, HEYiT-
KICTh BHM3HA4€HHsS OOCTaBUH «00 €KTMBHOI HEMOXIJIMBOCTI» 3BEPHEHHS
0 Cyay. ABTOpM MiIKPECIIOOTh, IO XOYa IIi HOBEIH CHpPSIMOBaHI
Ha 3a0e3MeueHHs NIBUIKOCTI Ta e()eKTHUBHOCTI CIIIYMX Aild, BOHU BOJHOYAC
CTBODIOIOTh PHU3MKH MOPYIICHHS KOHCTHTYLIMHMX TapaHTIi HEeIO0TOpKaH-
HOCTI JKUTJa Ta TpaBa Ha 3axHCT. Y poOOTi MpPOMOHYEThCS 3aNPOBAIUTH
YiTKI MEXaHi3MH CYZOBOTO KOHTPOJO post factum, yTOUHHTH 3aKOHO/ABYE
BU3HAYCHHS MIJACTaB JUIl TNPOBEJCHHS OOWIYKy B HIYHMH dYac, a TaKOX
YAOCKOHAINTH TOPSIOK (ikcamii pe3yibpTaTiB i3 BUKOPUCTAHHAM CYYacHUX
TEXHIYHHUX 3ac00iB, JaHI MPOIO3UIIi] JOCUTH BIYYHi, i 3 HUMH HE MOXXIIUBO
HE TIOTOAUTHUCH [3].

3rigHo 3i crarreto 615 KITK Vkpainu, y Bunaakax, KOJu CIiI4ui cyaas
HE MOJKe 3[IIIICHIOBAaTH CBOI MMOBHOBa)KEHHS, JIO3BIJ HA IIPOBEJCHHS OOIIYKY
Moke Hajgatu mpokypop [1]. Lle moioxeHHsI CyTTEBO 3MIHIOE OalaHC Mik
CYJIOBUM KOHTpOJIEM 1 omneparuBHIcTIO ciimuux niif. Kpim Ttoro, momyc-
Ka€eThCs MPOBEJCHHS OOIIYKY Yy HiYHUI Yac 0e3 00OB’SI3KOBOTO KPHTEPit0
HEBIJIKJIAIHOCTI, a TAKOXK BIATEPMiHYBaHHS CKJIaJIaHHS IPOTOKOITY 110 72 ro-
nH. Taki HOBeNM CIIpsIMOBaHI Ha 3a0e3re4eHHs e()eKTUBHOCTI PO3CIIiyBaHb,
IIPOTE BOJHOYAC CTBOPIOIOTH PU3UKH MOPYIIEHHS KOHCTUTYIHHUX rapaHTiit
HEJIOTOPKaHHOCTI XHTJIA Ta TIpaBa Ha 3aXMUCT.
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TakuM 4rHOM, OOIIYK Y KPUMiHAJIBHOMY IIPOILECI € OJTHIEIO 3 KIIIOYOBHX
CIIAYUX JiH, CHPSAMOBAaHMX HA OTPUMAaHHS JOKa3iB Ta BCTaHOBJICHHS
00CTaBMH KPHMiHaJbHOTO MNPaBONOPYIIEHHS. B yMOBax BOEHHOTO CTaHy
Horo mpoBeneHHA HaOyBac OCOONHMBOTO 3HA4YeHHs, ake OOMEKeHe
(hYHKITIOHYBaHHS CyIOBOI CHCTEMH Ta IiIBHUIIEHI O3IIEKOBI pU3UKH 3YMOB-
JFOIOTh HEOOXIJHICTH ONMEPaTUBHOIO pearyBaHHsS. 3aKOHOAABELb, BPaXOBY-
109N IIi 00CTaBHHH, IepeadadynB HU3KY IPOIECYAIbHUX 3MiH, SIKi CTOCY-
IOTBCSL TIOPSIIKY CaHKIIOHYBaHHA Ta NPOBEACHHA oOmryky. OcoOmmBicTiO
NpOBeeHHs O0IIYKy y BOEHHHUH Yac € PO3IIMPEHHsS OBHOBAXXEHb OPraHiB
JIOCYIOBOTO PO3CITiyBaHHs, IO J03BOJISE IBUIIIC OTPUMYBATH HEOOXImHI
nmoka3u. BomgHowac me moTpeOye diTKOI peryiaMeHTallii Ta JI0JaTKOBHX
NpoLeCcyalbHUX rapaHTii. HaykoBmi Ta mNpakTUKH HaroJomIyloTh Ha
HEeOOXIi/THOCTI 3alpOBaPKEHHSI CY/I0BOTO KOHTpOJItO post factum, skuii Ou
JIO3BOJISIB TIEPEBIPATH 3aKOHHICTH PillleHb MPOKypopa. TakoXk BasKIIMBHM €
HOpPMAaTHBHE YTOYHCHHS MOHATTS «00 €KTUBHOI HEMOXKIIMBOCTI» 3BEPHEHHS
JI0 CyIy, aJpKe HOTro HEeUiTKiCTh MOKe MPU3BECTH J0 3JOBXKHBaHb. [IpakTika
MPOBEACHHS OOMIYKIB Y BOEHHWH Yac CBITYUTH MPO MOTPedy Yy BIOCKO-
HaJleHHI TopsaKy ¢ikcarii pe3ynsrariB. BukopructanHs aynio- Ta Bimeosa-
MUCY, eNEKTPOHHUX TOKYMEHTIB, cXxeM Ta (oTo Mae ctath 00OB’SI3KOBHM
SJIEMEHTOM, 1[I0 FAPaHTYy€e JOKa30BY CHIIy OTPHMaHHX MaTepiajliB Ta 3aXHCT
NpaB Y4aCHHKIB IPOLIECY.
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IOPUINYHA BUSHAYEHICTb KPUMIHAJIBHOI'O 3AKOHY:
TPAHC®OPMAIIA HOPMATUBHUX MEK B YMOBAX
IMPABOBOI'O PEXXUMY BOEHHOI'O CTAHY

ITonoenu Ouiena BacuiiBHa
KaHOuoam 1opuoudHUX HayK, OOyeHm,
doyenm Kagedpu 3a2anbHOMeopemMUdHOL OPUCHPYOeHYii ma npas IoouHU
Yepuiseyvkuu incmumym « O0ecoka 10puouyHa akaoemisy
M. Yepnisyi, Yxpaina

VY cydacHiii MpaBoBii JOKTPHHI IOpUANYHA BU3HAYCHICTD PO3TIISIAETHCS
HE K CyTO TEXHIKO-IOpMAWYHA BHMOTa JIO TEKCTY 3aKOHY, a SIK 0a30BHi
MIPAaBOBUH NPHHIMII, IO OXOIUTIOE Iepen0adyBaHIiCTh MIPABOBOTO PETYIIIO-
BaHHS, CTAOUIBHICTH IPABOBOTO CTATYCY OCOOM, YITKICTh HOPMATHBHUX IIPH-
nuciB Ta oOMeXeHHs Iuckpenii mpaBosactocyBada. B.O. Ilankparoa
OOTpYHTOBYE, IO OCHOBY I[FOTO MPHUHIIHITY CTAHOBUTH MOXKIHUBICTH 0cOOU
IUTaHYBAaTH CBOIO TIOBEIIHKY, YCBIIOMIIIOIOUH ii mpaBoBi Hacmigku [1, c. 25].
Jns xkpuMiHaTBHOTO TpaBa Iie Mae (yHIAMEHTAIbHE 3HAYEHHS, OCKiIBKH
caMme TYT MPOXOJUTh MeXa MK THM, IO HE 3a00pPOHEHO — I03BOJICHUM,
1 TAKUM, 1110 HE JI03BOJICHO — 3a00POHCHHM.

VY noCHiDKEHHSAX SIKOCTI 3aKOHY FOPHIIMYHA BHU3HAUEHICTh TPAJHIINHHO
PO3TISLIAETHCA SIK OAMH 13 11 kpuTepiiB. JL.M. JleriH mimkpeciioe, 10 3aKOH
MOBHHEH HE JIMIIEC MAaTH HAleKHY (Qopmy, aje i 3a0be3neuyBaTd peaibHe
pEryJIIOBaHHs CYCIIJIBHUX BIIHOCHH, a HaJMIpHICT 1 ()parMeHTapHICTh
3aKOHOJIaBCTBA 3HIDKYIOTh Horo sKicTh [2, c. 197-198]. V mpomy x pycii
JJ1. dpau i T.B. Mixaiinina oB’I3yI0Tb SIKICTh 3aKOHY 3 HOTO 3[aTHICTIO
aJICKBaTHO BIJTBOPIOBATH 3MICT CYCIUIBHMX BiJIHOCHH 1 BIUIMBAaTH Ha MO-
Be[iHKy ix ywacHmkiB [3, c. 57]. Biarak rmopuandHa BH3HAYCHICTH
KPUMIHAJIBHOTO 3aKOHY HE OOMEXYETHCS SCHICTIO (DOPMYIIOBaHB, a OXOII-
JIto€ Foro 3/aTHICTh OyTH nepeadadyBaHUM Y MPOIECi TPaB03acTOCyBaHHS.

BonHowac y cydacHii KpUMIHAIBHO-TIPABOBii JOKTPUHI HE MIATPUMY-
€TBCS TE3a MPO MOMKIIMBICTh JOCITHEHHS a0COJIFOTHOT BU3HAYEHOCTI 3aKOHY.
3.B. 3aruneii-3a00J0TEHKO OOIPYHTOBYE, 0 KPUMIHAJIBHE 3aKOHOJIABCTBO
3aBXK/IM [T0€JHY€E BU3HAUCHHUH 1 HEBU3HAUYEHHUH KOHTEHT, JI0 SIKOTO HaJeXaTh
OLIHOYHI TOHATTS, BIAKPUTI KOHCTPYKIIi Ta JUCKpEUiiiHi eleMeHTH
[4, c. 67]. Y 11bOMy KOHTEKCTi KIIFOYOBHM € HE YCYHCHHS HEBU3HAYCHOCTI,
a BCTAHOBJICHHS 1i JOIIYCTUMHX MEX.

Came i MeXIi 3a3HAIOTh HAMOUIBIIOrO HABAaHTAKEHHS B YMOBaxX HpaBo-
BOTO pEXHMY BOEHHOTO cTaHy. OIepaTHBHICTh KpHMiHami3amii HOBHX
CYCIIUTPHO HEOEe3NMeYHUX MisTHb OOYMOBIIOE BHKOPHCTAHHS y3aralbHEHHX
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Ta OLIHOYHUX (OPMYJIFOBaHb, SIKI HE (DIKCYIOTh YITKHMX IapaMeTpiB 3a00po-
HeHoi mosexmiHku. 3okpema, y cr. 111-1 KK Vkpainu («Komabopamiiina
JUSUTBHICTB») 3aKOHOJABEIb Olepye (OPMYJIIOBAaHHIMU «IPOBAPKEHHS
TOCTIOAPCHKOI MISUTBHOCTI y B3a€EMOJIT 3 AEp>KaBOIO-arpecopom», «1o0po-
BUTbHE 3aMHATTS MOCaIm», «IIyONiuHe 3amepedeHHs 30poiHOoI arpecii», sSKi
HE MICTATh HOPMATHBHO 3aKpilUIEHHX KpHTepiiB ix po3mexyBaHHs. Lle
00yMOBITIOE HEOOXiTHICTh 1X 3MICTOBHOTO HAIIOBHEHHS B IIPOIECI IpaBo-
3aCTOCOBHOI IISUTLHOCTI. AHANOTIYHMN MiAXIA MpocTexyerbes y cr. 111-2
KK Vxpainu («IlocoOHUIITBO nepikaBi-arpecopy»), o0 He KOHKPETH3YIOTh
(hopM BiINOBIAHOI MOBEAIHKU. Y pe3yibTaTi KOJIO KPUMIHAIBHO KapaHHX
MIiSTHb BU3HAYAETHCS HE dYepe3 YITKO OKPECICHUH Meperik i, a uepes
OLIIHOYHE BCTAHOBJIIEHHS iX 3MICTy Y KO)KHOMY KOHKPETHOMY BHIAJKY.
VY cBow uepry, mucrosuuis cr. 114-2 KK VYkpainu («HecankunionoBane
nomupeHHs iHpopmanii npo 30poitHi Cunmm YkpaiHu») MICTUTH Taki
MOHATTS, K «IH(POPMAIis PO MEePEeMIlICHHD» Ta «MOXIIHUBICTH 1IeHTH)I-
KaIlil Ha MiCIIeBOCTi», SIKi HE MalOThb HOPMAaTHBHO BHU3HAYEHUX MEX 1 3aje-
JKaTh BiJl OIIHKK (PAaKTHYHUX OOCTaBWH crpaBh. Lle cTBOproe cuTyariro,
3a SKOi OJfHA ¥ Ta caMa MOBEIiHKa MOXKE€ OTPHMYBATH Pi3HY KPHMiHAIBHO-
MPaBOBY OIIHKY 3aJI)KHO BiX MiAXOIiB mpaBo3acTtocoByBada. llomiOHi
npobrmemu 3ymoBmroe i cr. 436-2 KK Vkpainm («BumpaBmoByBaHHS
30poitHOi arpecii»), /€ BHKOPUCTOBYIOTHCS (OPMYIIOBAHHS «BHUIPABJIO-
BYBaHHS», «BH3HAHHS MPAaBOMIPHOIO», «3allepeuyeHHs», II0 HE MaloTh
YITKUX KPHUTEpIiiB BiIMEXKyBaHHS Bij peamizaiii mpaBa Ha CBOOOIy BHpa-
JKEHHS TTOTISIIB. Y IbOMY BHIAJIKy HEBH3HAUYEHICTh POSIBISIETHCS HE JIMIIIE
Yy 3MICTI KPHMiHAJIBHO-TIPABOBOI HOPMH, alie¢ ¥ y HEoOXimHOCTI i CHiB-
BIJIHECEHHSI 3 KOHCTHUTYLIMHUMH TapaHTiIMH TpaB 1 CBOOOJ JIIOJWHH.
V¥ cr. 201-2 KK VYkpainn («HezakoHHe BHKOpHCTaHHS TyMaHITapHOI JI0TI0-
MOTH») 3aCTOCOBAHO KOHCTPYKIIi{ «HEIIJIbOBE BUKOPUCTAHHS» TA «3 METOIO
OTpUMaHHS TPHUOYTKY», sKi TOTPEOYIOTh [OJAaTKOBOTO BCTaHOBIICHHS
iX 3MICTY, 30KpeMa 3 ypaxyBaHHIM KOHKPETHHX YMOB OTPHMAaHHS Ta BHUKO-
pPHCTaHHS Takoi JIOTIOMOTH, IO TAaKOX CBIAYWTH TIPO 3ANEXKHICTH
KPUMIiHAJILHO-TIPABOBOT OIIHKK BiJ iHTepnpeTaiii (akTUYHMX OOCTaBHH
CIpaBH.

Oxpemol yBaru moTpeOyrTh 3MiHH 0 HU3KH HOPM OCOOJIMBOT YaCTHHH
KK VYkpainu, B SIKMX 3anpoBapKeHO KBaNi(iKyl0dy O3HaKy «B yMOBax
BOEHHOTO CTaHy» (30KkpeMa, y cT. 185, 186, 187, 189 KK Ykpainu). Bkazana
O3HaKa He CYNPOBOJKYEThCS ii HOPMAaTHMBHUM BHU3HAYEHHSM, II0 CTaBHUTh
NUTAaHHS TPO MeXi i caMOCTIHHOrO KpPHMiHaJbHO-IIPABOBOTO 3HAUYECHHS
Ta CHIBBIIHOIIEHHSA i3 3arajJbHUMH YMOBaMHM BUYMHEHHsS KPHUMiHAJIBHOTO
MIPaBOIIOPYIIEHHSI.

VY Hu3li KPpUMIHATIBHO-TIPABOBUX HOPM, ITOB’S3aHUX i3 iH(OpMAIiifHOIO
0e3meKor0 Ta TisUTBHICTIO JAepiKaBH-arpecopa, 3aKOHOJaBEIlb BUKOPHUCTOBYE
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IOPUINYHI KOHCTPYKINi, SIKi ameloTh HE A0 YITKO BH3HAYCHHX i,
a JI0 OLIHKM iX crpsMoBaHocTi abo HachiakiB. Lle mposBisieTses y Gopmy-
JIIOBaHHSX, IO HOB’S3YIOTh KPHMIHAJIBHY BiINOBIAAJBHICTE i3 «CHpPHUSH-
HAM», «IMIITPUMKOIO» YH «IOIMUpeHHSAM iH(opMarii» 0e3 meramizarii
KOHKPETHHUX CIIOCO0IB TX BUNHCHHSI.

Hageneni nosro>keHHs cBiuaTh o Te, [0 B YMOBaX MPaBOBOTO PEKUMY
BOEHHOTO CTaHy IOPHIMYHA BH3HAYEHICTh KPHMIHAIBHOTO 3aKOHY 3a3HAE
CyTTEBOi TpaHc(hopMallii, KOJM 3MICT KpHUMiHAJIHHO-TIPAaBOBOi 3a00pOHU
OCTAaTOYHO KOHKPETHU3YETHCS HE Ha eTalli i 3aKpilUIeHHsS Y 3aKOHi, a y mpo-
neci mpaBo3acTocyBaHHs. Taka cHTyaliss 00’€KTHBHO IIJBUILYE pOJb
iHTepIpeTallii Ta IUCKpEIil MpaBO3acTOCOBYBaya, MO, Y CBOIO YEpry,
CTBOPIOE PH3HMK HEOJHAKOBOI MPAKTUKH Ta PO3MIMPIOBATBHOTO TIyMayeHHS
KPUMiHAJILHO-ITPaBOBHX HOPM.

Pa3oM i3 THM 3MiCT IIPUHIHMITY NTPaBOBOI BU3HAYEHOCTI HE OOMEKYETHCS
JMIIe BUMOTaMH 0 (OpPMYJIIOBaHHS IPABOBHX HOPM, & BKJIIOYAE TAKOXK X
CHUCTEMHY Y3TO/KCHICTh, CTaOIIBHICTE i MependadyBaHICTh 3aCTOCYBAHH.
Sk 3a3mavae J[.FO. Mepuanos, mpaBoBa BH3HAYCHICTh OXOILIIOE KOMIDICKC
B33a€EMOIIOB’A3aHUX €JIEMEHTIB, Cepel SIKHMX OCOONMBE 3HAYCHHS MaloTh
cTalOLIbHICTS TPABOBOTO PETYIIIOBAHHS, Iepen0adyBaHICTh MPABO3aCTOCY-
BaHHS Ta 3aXWCT JICTITAMHHAX OYiKyBaHb ocobm [5]. ¥V mpomy acrekrti
IOpUIMYHA BU3HAYEHICTh BUCTYIIAE TAPAHTIEIO HE JHIIe (GOPMaAIBHOT SKOCTI
KPUMIHAJIBHOT'O 3aKOHY, a i JOBIPH 10 HHOTO SIK J0 IHCTPYMEHTY IPaBOBOIO
peryIIOBaHHS.

[MpuHIMD mpaBoBOi BU3HA4YeHOCTI , sk miakpecitoe B.O. Ilankparosa,
MOBUHEH Peasli3oBYBATHCH SIK HA PiBHI IPABOTBOPUYOCTI, TakK 1 y MpaBo3acTo-
CyBaHHI, OCKUIbKM JHINEC IX Yy3rojpKeHa [is 3abe3neuye CcTaOUIbHICTH
IIPAaBOBOTO CTaTycy OcoOM Ta mependavyBaHICTh IMPAaBOBHX HACHIAKIB il
noBeainky [1, c. 26]. Y cdepi kpuMiHAIBHOTO MpaBa 11e 03HAYaE, 110 HaBiTh
3a YMOB IIPaBOBOT'0 PEXHMMY BOEHHOTO CTaHy HEIOIyCTHMUM € (hOpMyBaHHS
KPUMIHAJIBHO-TIPABOBUX HOPM, 3MICT SKHX iCTOTHO 3aJIS)KUTH BiJ ITOJANBIIO]
MPAKTHKH iX TIyMadCHHS.

Y KOHTEKCTI MOCIIIKCHHS OCOOJMBOrO 3HAYCHHS HaOyBae MHTaHHS
CHIBBITHOIIEHHSI BU3HAYEHOTO Ta HEBU3HAYEHOI'0 KOHTEHTY KPUMIHAIBHOTO
3aKkoHy. Sk 3a3Haudae 3.B. 3aruneii-3a0010TEHKO, HEBU3HAYCHICTD € TPUPO-
JTHOIO BJIACTHBICTIO KPHMiHaJbHO-NIPABOBUX HOPM, OJHAK Ii PO3IIMPEHHS
NPU3BOJUTE JI0 PO3MHUBAHHS 3MICTY KPUMiHAJILHO-IIPABOBOI 3a00pOHU Ta
BTpaTH Hel (yHKLIi YiTKOro OpieHTHpa AJisl NOBeAiHKu ocobu [4, c. 68].
VY TakoMy BHUNaAKy KpUMIHAIbHUH 3aKOH (popMajbHO 30epirae YMHHICTD,
ase pakTUYHO BTpayae CBOIO PETYIATHBHY BU3HAUCHICTD.

HeoOxinHO TakoX BpaxoBYBaTH, L0 IOPHIMYHA BH3HAYEHICTH TICHO
moB’si3aHa 13 piBHeM Qopmarizamii mpaBoBux HOpM. K.K. Anmackamwmiis
3BEpTa€ yBary Ha Te, IO YiTKICTh 1 3p03yMIJiCTh PAaBOBUX IPHUIIICIB MAIOTh
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NIeBHY MiHIMAJIBHY MEXY, HIKUE SIKOi HOpMa BTpavae 37aTHICTh €EeKTUBHO
pETyJIIOBaTH CYCIUTBHI BiTHOCHHU [6, c. 10]. YV kpuMiHATBHOMY IpaBi Taka
BTpaTa O3HAYa€ He JIMIIEe TEeXHIYHUI HENOJIK, a CTBOPEHHS MEpeayMOB IS
JIOBIJTBHOTO 3aCTOCYBAaHHS KPUMIiHAIBHO-TIPAaBOBUX HOPM.

3aciyroBye Ha yBary miaxin B.O. TynskoBa, sIKHii IPOTIOHY€ OLIHIOBATH
SIKICTh KPUMIHAIEHOTO 3aKOHY Kpi3b MPU3MY pe(IeKCHBHOI KPHMiHATBHO-
npaBoBoi ineonorii. MmeThcs mMpo HEOOXiAHICTh KPUTHUHOrO MEpPeOCMHUC-
JIEHHA KOXKHOI KPHUMiHATBFHO-TIPaBOBOI HOBEIH 3 TOYKU 30py ii 0OrpyHTO-
BaHOCTi: UM BIANOBiZae BOHA pealbHill KPUMIHOTCHHIH CHTYyaIii,
YH HE € PeaKLi€lo Ha NOMITHYHY KOH IOHKTYpY a00 MOpaJIbHY HaHiKy, Y1 He
NPU3BOJUTH 10 HEOOIPYHTOBAHOTO PO3LIMPEHHS MEX KpPHUMiHAJIBHOT
BimnoBiganeHOCTI [8, c¢. 150]. 3acTocyBaHHS Takoro MiIXOMy IO3BOJISE
M0-HOBOMY OLIHUTH MpoOJIeMy IOPHAMYHOI BH3HAYEHOCTI KPUMIHAIBEHOTO
3aKOHY B YMOBax IIPAaBOBOTO PEXHMY BOEHHOTO CTaHy. Y LIbOMY BHIIQJIKY
BU3HAUYCHICTD ITOCTa€ HE JIMIIE SIK XapaKTepHCTHKAa TEKCTy KPUMIHAIBHO-
IIPaBOBOI HOPMHM, a SIK pPe3yJbTaT OOIPYHTOBAHO! KPHUMiHAIBHO-TIPABOBOI
MOMITHKHU. BiNCyTHICTE Takoro pedUIeKCHBHOTO aHAJi3y IPHU3BOIUTH IO
CUTYAIlif, KoK TiJ racioM 3a0e3medeHHs Oe3leKd KPHMiHAIbHO-TIPaBOBI
3a00pOHM TOMMPIOIOTECS HA JAefdali IMHPIII KaTeropii IOBEIiHKH,
0 (paKTHIHO PO3MHUBAE iX HOPMATHUBHI MEXKi.

TakuM YMHOM, IOpPUIMYHA BH3HAYEHICTh KPUMIHAJIBHOIO 3aKOHY
B YMOBax MpPaBOBOIO PEXHMMY BOEHHOTO CTaHy 3a3HAa€ sIKICHOI TpaHcdop-
Marlii: BOHa TepecTae OyTH BHUKIIIOYHO BJIACTHBICTIO HOPMATUBHOIO TEKCTY
i HaOyBa€ NIMHAMIYHOTO XapakTepy, 110 (OpPMYyeTbCS TIPH B3AEMOJIT
NPOLIECiB HOPMOTBOPYOCTI Ta paBo3actocyBanHs. Came 151 TpaHchopmaris
CBITYUTH TIPO HEOOXIIHICTH TEPEOCMHUCIICHHS TIJXOJIB 10 OLHKH SKOCTI
KPUMIHAJIBHOTO 3aKOHY, OCKUJIBKH BiJ PiBHS HOTO BH3HAYCHOCTI 3aJICKHTh
30epe’KeHHSI YITKMX MEX BTPYUYaHHS JepikaBH y cdepy IpaB i cBoOof
JIIO/TUHH.
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KPUMIHOJIOT'TYHE ITPOI'HO3YBAHHSA
SIK OCHOBA IMTPOTH/IIT 3JIOYUHHOCTI

Iponan Terssna BacuiiBaa
Kanouoam 1opuouyHux Hayx, 0oyenm,
doyenm xageopu KpUMIHAIbHO20 NPasd,
Yepniseyvkuil Hayionanvrutl yHieepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Ykpaina

37M0YMHHICTh € CKJIAJHUMH COILiaJbHO-TIPAaBOBUM SIBHIIEM, IO CTAaHO-
BUTHh HETaTMBHUM (pEeHOMEH Ui CYCHIJIbCTBA 1 JAEpXKaBH Ta YUHHTH PyH-
HIBHUI BIUIMB Ha CYCIiJIbHI BimHOCHHH. He € TaemHHmIEIO, mo A edek-
TUBHOI TPOTHAI 3JIOYMHHOCTI HEOOXiTHO pOo3poOIATH Ii€Bi 3axoad, SKi
(hopMyIOTbCS Ha OCHOBI JIOCIIJDKEHHS KPHUMIHOJOTIYHOI XapaKTepUCTUKU
OKpEMHUX BHIIB 3JIOYUMHHOCTI. BogHOYac aHami3 KPUMIiHOJIOTIYHOT XapakTe-
PHUCTHKH OKPEMHX BHIIB 3JI0YMHHOCTI € JIMIIE MIAIPYHTSM Uil pO3pOOIICHHS
Takux 3axoniB. Jlns Toro mo0 BoHM Oyiau e()EeKTHBHUMH Ta HAYKOBO
0OIpyHTOBaHMMH, HEOOXITHO 3/1IHCHIOBATH 1X aHaji3 i3 BpaXyBaHHSM IPOT-
HOCTHYHOTO MeToAay. BiamoBisHO, MPOTHO3YBaHHS 3JI0YMHHOCTI BHUCTYIIA€
(yHgamMeHTOM Ui opraHizamii HpOTHIl 3J0YMHHOCTI, IO peajli3yeTbest
Jiep>)kKaBHIMHU OpraHaMH Ta I'POMaJICbKMMH OprasizaiisiMu. [Iporno3yBaHHs
€ BOXJIMBUM €JIEMEHTOM CHUCTEMHOI NPOTHIIl 3JIOYMHHOCTI, OCKUIBKH came
Ha HOro OCHOBI MOXJIMBO CBO€YACHO NpPUIMATH PILICHHS LIONO BIUIUBY
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Ha KpPUMIHOTEHHY CHUTYyallil0 Ta BJOCKOHAQJICHHS MisJIBHOCTI OpTraHiB,
K1 3I1MCHIOIOTH 3aX01H y cepi MPOTHIIT 3I0YHHHOCTI.

KpuMmiHonoriuHe mNpPOTHO3yBaHHS — M€ «CHCTEMAaTW4HE OTPHMAaHHS
iHpopMarii MmOJ0 MOMXIJIMBOTO CTaHy KpPUMIHOJOTIYHOI OOCTaHOBKU
y MaiilOyTHhOMY Ha OCHOBI BUKOPHCTAHHS HAYKOBHUX METOJIB Ta BiIIOBil-
HUX mpouexyp» [1, c. 214]. BpaxoByroun BUKIaJeHe MOKHA 3a3HAYUTH,
0 METOI0 KPUMIHOJIOTIYHOTO IPOTHO3YBAHHS € BCTAHOBJICHHS OCHOBHHX
MOKA3HUKIB, fAKi BimoOpa)karoTh TEHIEHIIi Ta IWHAMIKY 3J0YMHHOCTI
y MaiiOyTHhOMY, BUSBIICHHS HETaTHMBHUX 3aKOHOMIPHOCTEH Ii PO3BUTKY,
a TaKoX IOIIYK MNUISXiB iX KOPUTYBaHHS y HEOOXIZHOMY HampsMKy
[2,c. 591].

Jnst 1oCSITHEHHsI BUILIEHABEIEHOT METH KPUMIHOJIOTIYHE IPOTHO3YBaHHS
Mae TependadaTH: aHaNi3 CTaHy 3JIOYMHHOCTI, 30KpeMa i1 KiUIBbKICHHX
Ta SAKICHUX ITOKAa3HUKIB; aHaJi3 IE€TEPMiHAHTIB 3JI0YMHHOCTI, TOOTO MPHYHH
Ta yMOB i1 BHHUKHEHHS; IOCIIPKEHHSI 0COOMCTOCTI 3IIOUMHI Ta MEXaHI3My
IHAWBITyaThbHOI KPUMIHATBFHO MPOTUIPABHOI MOBEIIHKH; aHalli3 BIKTHMO-
TeHHUX TPYyN pPHU3HUKY; IOCIDKCHHA CTaHy BIKTHMI3allii CYCIIIBCTBA,
a TaKOXX CTaHy W JWHAMIKH BIUIMBY €KOHOMIYHHX, COLiaJbHHUX, MPAaBOBUX
Ta MOJITUYHUX YMHHUKIB Ha I mporiec.

Kpuminonoriyauii mporHO3 3TOYMHHOCTI MOXKE 3IIHCHIOBATHCS Ha Pi3HI
nepiofu. 30KpeMa, BHOKPEMJIIOIOTH: KOPOTKOCTPOKOBE MPOTHO3YBaHHS,
siKe 3JIHCHIOETbCS Ha 1-2 pPOKHM; CepeIHbOCTPOKOBE MPOTHO3YBaHHS,
IO OXOIUIIOE TMepiojl 1O S5 POKIiB; JIOBFOCTPOKOBE IPOTHO3YBaHHS,
sKe 3iiicHioeTsest Ha 10 pokiB. Citiji 3a3HAYUTH, 110 HAHOUTBII eEeKTUBHUM
y cdepi npoTHAil 3IOYMHHOCTI € KOPOTKOCTPOKOBE MPOTHO3YBaHHS,
OCKIJIbKM caM€ Ha OCHOBI TakMX NPOTHO3IB ()OPMYIOTHCSI MOTOYHI IIaHU
Ta YXBAJIOIOTHCS BIATIOBINHI yNpaBiiHCHKI pimeHHs. CepeTHbOCTPOKOBE
KPUMIHOJIOTIYHE NTPOTHO3YBAaHHS, CBOEIO YEPTOI0, A€ MOXKIIUBICTB, 3 OJTHOTO
00Ky, YTOYHIOBATH NMOKa3HUKH JIOBIOCTPOKOBHUX NPOTHO3iB, a 3 iHIIOTO —
CHPSIMOBYBaTH KOPOTKOCTPOKOBE IPOTHO3YBAaHHS Ta Y3TOMXKYBaTH HOTO
i3 3araJibHOI0 CHCTEMOIO COIiaIbHO-€KOHOMIYHOTO IulaHyBaHHS. Ha min-
CTaBi CEpeTHOCTPOKOBUX MPOTHO3IB TaKOXK (DOPMYETHCSI CTPATETist MPOTHIIT
3JI0YMHHOCTI Ha PiBHI MiHICTEPCTB 1 BioMcTB [1, c. 216].

KpuMiHonoriuHe TPOrHO3YBaHHS 3IIMCHIOETBCS 13 3aCTOCYBaHHSIM
OJIHOTO 3 TPHOX MeToiB [3]:

- METOJ eKCTpAmoJsLii IPYHTYEThCS HA aHali3i 3J0YMHHOCTI Ta TIi
TEHJIEHLI y MUHYyJIOMY 1 TemepimiHboMy. OTpHMaHi JaHi BUKOPHCTOBY-
10ThCs Uit ()OPMYBaHHS NPOTHO3IB Ha MaiOyTHil nepioa. BoxHowac #oro
OCHOBHHUM HEJIOJIIKOM € Te€, IO BiH 3a0e3ledye JOCTaTHIO TOYHICTH JIMILE
Ha KOPOTKUI 1epio]] 32 yMOB BiIHOCHOI CTaOLIBHOCTI CYCHIIBHUX BiTHOCHH.

- METOA MaTeMaTHYHOTO MOJEIIOBaHHS 0a3yeTbCsi HA CUCTEMI
MaTeMaTUYHUX (OPMYJ, CIPIMOBAHUX HA aHANI3 TUHAMIKH 3JOYHMHHOCTI
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y B3a€MO3B’SI3Ky 13 UMHHMKaMH, II0 Ha Hei BIUIMBaroTh. BiH mepenbauae
NIepeHeceHHs] y MalOyTHE BCTaHOBJIEHMX TEHJEHLIH Ha OCHOBI BHOOpPY
KOHKPETHOi Mojelni ekcTpanosmii. llei Merom BBaxaeThCsl HAHOLIBII
TOYHHM, ajie BOAHOYAC i cKimagHuM. OCHOBHOIO CKJIAJHICTIO HOTO 3acTo-
CyBaHHS € HENOCTaTHS BHBUYCHICTh YCIX KpUMIHOTEHHUX (DaKTopiB,
MEXaHi3MiB 1X B3a€MOJIl Ta CTyINeHs BIUIMBY KOKHOTO 3 HUX Ha 3JI0YHH-
HICTB.

- METOJ eKCIIEPTHUX OI[iHOK € YHIBepCalbHUM, OCKITIBKH HAa€ 3MOTY
3i0patn HEOOXimHYy MPOrHOCTHYHY iH(OpMaIifo Ta Ha il OCHOBi cdop-
MYJIFOBATH BiJIIOBIIHI MPOTHO3HI BUCHOBKH. /Il YCHILIHOTO 3aCTOCYBaHHS
I[LOT'O METOJy HEOOXIJHO 3ajydaTH KBasi(pikoBaHHX (haxiBIB Yy BiJIIOBiI-
HUX cdepax y gocraTHii kimbkocTi (Bix 20 no 50 oci6). 3a3HadeHuit MeTon
HaWOUIBII PE3yJIbTATUBHO 3aCTOCOBYETHCS y TPOIEC CEPEeAHBOCTPOKOBOTO
Ta JIOBFOCTPOKOBOTO MPOTHO3yBaHH.

BpaxoByrour BUIEBUKIAJCHE, HEOOXiJHO 3a3HAYMTH, IO KPHMIHOJO-
riYHe TPOTHO3YBAaHHS Ja€ MOJMIIMBICTB: IIOMEPEKaTH TPOMAJICHKICTh
Ta JepkaBy IPO MOXIIMBI CIICHApii PO3BUTKY KPUMIHOTEHHOI CHTYyaIlii
B MailOyTHROMY; 3a0e3medyBaTd BiANOBiNHE IIAaHYBaHHA HPOTHAIl 370-
YUHHOCTI Ta PO3pOOJICHHS Ji€BUX 3aXOiB il MPOTHIL; pO3POOUTH 3araibHy
KOHIICTITIIF0 OOPOTHOM 13 3IIOUYMHHICTIO; CIIPHUATH PO3POOICHHIO CIIEIiaTbEHIX
nporpam, CIpsSIMOBaHHX Ha TOJOJAHHS COIiaJbHO-EKOHOMIYHUX Ipo0IeM
CYCHINIbCTBA; 3/1IHCHIOBATH OOIPYHTOBAaHY KPUMIHOJIOTIUHY OI[IHKY 3aKOHO-
MPOEKTIB Ta IHIIMX HOPMATHUBHO-NIPABOBHMX aKTIB; OI[IHIOBATH MO3UTHBHI
Ta HETaTHBHI HACIHIJKHM peaji3aiii 3axoJiB MPOTHIII 3JI0YMHHOCTI; oOpaTh
ONTHUMAaIBHUH NUISX YJIOCKOHAJICHHS MISUIBHOCTI clienianizoBaHuii cy0’ek-
TiB, K1 3JIiICHIOIOTH TIPOTH/IIIO 3I0YMHHOCTI.

TakuM YMHOM, KPHUMIHOJIOTiYHE INPOTHO3YBAHHS € OCHOBOIO CHCTEMH
MPOTHIIi 3JOYMHHOCTI, OCKUIBKH 3a0e3ledye HayKOBO OOTpYHTOBaHE
nepet0aYeHHs PO3BUTKY KPUMIHOTEHHOI CHTYyalii, 30KpeMa 3MiH TeHJICHIIi
Ta 3aKOHOMIPHOCTEW 3JIOYMHHOCTi, OCOOM 3JIOYMHII Ta i JAeTepMiHAHTIB.
Ha miif ocHOBi (opMyrOThCS HampsSMH JepXKaBHOI IONITHKHA Y cdepi
MPOTHUIT 3JI0YMHHOCTI Ta PO3POOISIOTHCS TPEBEHTHUBHI 3aXO0/1H.
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JESKI IPOBJIEMH KPUMIHAJIbHOI BIIIIOBIJIAJIBHOCTI
3A IIAXPAMICTBO, BUNHEHE B YMOBAX BOEHHOI'O CTAHY

Pe3nivenxo I'anna CemeniBHa
KaHOuOam 1opuoOudHUX HayK, OOYyeHm,
ooyenm Kapeopu KpUMIHATbHO-NPABOGUX OUCYUNTIH,
Ooecwvkuil deporcasHutl yHieepcumem GHYMpPIUIHIX Cnpag
m. Odeca, Yrpaina

KpuminanbsHi mpaBOMOPYIICHHS NPOTH BIACHOCTI CTAaHOBJIATH 3HAYHY
CyCIIUTbHY HeOe3NeKy, fKa IOB’s3aHa 13 MOCATaHHSM Ha KOHCTHUTYIIHHE
MPaBO TPOMAISH BOJIOJITH, KOPHCTYBAaTHCA Ta PO3MOPAIKATHCS CBOIM
MaiiHoM. B yMoBax BOEHHOrO CTaHy MpaBO BJIACHOCTI MOTpeOye Iie
O1ITBILIOrO 3aXUCTY, OCKUTBKH JKUTTS JIFOJICH CYTTEBO 3MIHIOETHCSI: BUMYIICHI
MEPECENICHHs], BIACYTHICTh MOMJIMBOCTI IOCTIHHO KOHTPOJIIOBATH CBOE
MaifHO, BTpaTa MWJIBHOCTi, BHACTIJIOK IOCTIHHOrO cTpecy, Wi Ta iHII
(hakTopu  3YMOBIIIOIOTH  TOCHJICHHS KPHUMIHAJIBHOI — BiJMOBINAIBHOCTI
3a TIOCSITaHHs Ha MPaBO BJIACHOCTI MiJl 94ac BOEHHOTO CTaHy.

He ocranHe Micue cepex KpUMIiHAJIBHHX IIPaBONOPYIICHb MPOTH
BJIACHOCTI BIJIBOAWUTHCS TMIaxpaiicTBy. CTaTHCTUYHI BiIOMOCTi CBi4arh,
0 32 YyMOB BOEHHOTO CTaHy, BiOyBaeThcs CTaOUIBHO BENMKA KiJIBKICTh
00JTIKOBaHNX KPUMIHAJIBHHX MPABOMOPYIIeHb. Tak, 3a Tpu Micsmi 2026 poky
B YkpaiHi Oymo oOmikoBano 10 943 kpuMiHAMBPHUX IPABOMOPYIICHB
3a crarrero 190 KK Vxkpainu «llaxpaiictBo» [1]. 3 ciuHsS mo rpyneHb
2025 poky — 48 621 [1], 3a aHamoriunuii mepiog y 2024 poki — 64 720,
y 2023 pori — 82 085, y 2022 porii — 32 086 [2]. Lle ¢BigunTh PO JOCTATHIO
MOUIMPEHICTh IIOT0 KPUMIHAJIBHOTO MPABONOPYIIEHHS Ta aKTyaJlbHICTh
JTOCTIPKCHHST KPUMIiHATBHOT BIITOBIAIBHOCTI 32 11€ JisTHHS.

3akoHom Ykpainu «IIpo BHecenHst 3miH 10 KpuminaneHoro ta Kpumi-
HaJIbHOTO TPOLECYAIbHOTO KOJEKCIB YKpaiHM IOJO0 YCYHEHHS cyleped-
HOCTEH Yy KapaHOCTI KpUMIHAIBHMX NpaBonopymenb» Bix 13.07.2023
Ne 3233-IX wactuny Ttpetto crarti 190 «IllaxpaiicTBO» JONOBHEHO
KBaJTi(hiKyr0901 03HAKOI0 «BYMHEHE B YMOBaX BOEHHOTO UM HAJI3BHYAHHOTO
crany» [3]. Ha mHeoOxigHOCcTi momoBHeHHs cT.190 «IlaxpaiicTBOY
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BUIIEBKA3aHOIO KBaJTi(iKyl0uOI0 O3HAaKOI HAYKOBLI Y Tally3l KpHMi-
HaJILHOTO MpaBa BKasyBaiu me y 2022 poui, micias NpUHHATTS 3aKoHY
VYxpainn «IIpo BHeceHHs 3MiH 10 KpuMiHaIBHOTO KOzeKCY YKpaiHu 100
MTOCHJICHHS BiIOBITATBFHOCTI 3a MapomepcTBo» Bin 03 Oepesnrs 2022 poky
Ne7124 [4], sxum mepembadanoch MOMOBHEHHs crareid 185, 186, 187,
189, 191 KpuminampHOro Komekcy YKpaiHM KBami(hiKyrouol O3HAKOIO
«B YMOBaxX BOEHHOT'O 200 Ha/I3BUYAHHOTO CTaHy», IIPOTE y I[bOMY NEPEITiKy
He Oyno nepeabauero crartio 190 KpuMinaneHOTO KoeKkcy YKpaiHu.

Kgamigikyrodoro 03HaKOIO «B yMOBaX BO€HHOTO abo HaI3BHYAIHOTO
cTaHy» OyJIO JOIOBHEHO Pi3HI YaCTHHH BHUIIEBKAa3aHHMX CTaTCH: y CTATTIX
185, 186, 187 ta 191 KpumiHaipHOro KOIEKCYy YKpaiHM — YacTUHY
4eTBepTy, y c1arTi 190 KpuminanbHOTo KOAEKCy — YacTHHY TPETIO.

3MicT KBami(iKyrOUuoi 03HAKU «B YMOBaX BOEHHOTO a0 HaJI3BHYAIHOTO
cTany» 0a3yeTbcsl Ha MOJIOXKeHHsIX 3akoHy Ykpainu «[Ipo mpaBoBuii pexnm
BoeHHOTO cTaHy» Ne 389-VIII Big 12.05.2015 [5] Ta 3akony Ykpainu «IIpo
NIPaBOBUH pexkxuM Haa3BuUaiHoro crany» Ne 1550-111 Bix 16.03.2000 [6].

JloriuHe Ta cucTeMaTHYHE TIIyMadeHHS 3MiCTy KBali(piKyr0uoi 03HAKHU «B
YMOBax BOEHHOTO ab0 HAI3BHYAHHOTO CTaHY» Ja€ MOXJIUBICTH 3pOOHTH
BHCHOBOK IIPO Te, IO BYHMHEHHS MIaxpalicTBa B OyIb-IKOMY pETiOHI
VkpaiHu mix uyac Aii BOEHHOTO CTaHy Niepeadadae 3acTOCYBaHHS i€l
KkBai(hikyrouoi O3HaKH.

3MicT KBami()ikyrOu0i 03HAKH «B YMOBAaX BOEHHOTO YM Ha/JI3BHYaHOTO
CTaHy» € OJHAKOBHUM ITpU KBaui(ikallii BCiXx KpUMiHAIBHUX MPABONOPYLICHb
MPOTH BJIACHOCTI, SKi JIOTIOBHCHO Ii€I0 KBai()iKyIOUOK O3HAKOK, MPOTE
MIpH KpPUMIHaJbHUX [IOKapaHb CYyTTEBO DpI3HAThCA. Tak, Kpaaixkka,
BYMHEHA .... B YMOBax BOEHHOrO a00 HaJ3BHYAHOrO CTaHy, KapaeTbes
M030aBJICHHSAM BOJI Ha CTPOK BiJA II'SITH 1O BOCBMH pOKiB; Tpalix,
BYMHEHMH ... B yMOBaX BOEHHOTO a00 HAI3BHYAMHOIO CTaHy, KapaeThCs
1Mo30aBJICHHSAM BOJII Ha CTPOK BiJI CEMH MO0 JECATH pOKIB, po30iH,
BUMHEHMH ... B yMOBaX BOEHHOTO a00 HAI3BHMYAMHOTO CTaHy, KapaeTbCs
mo30aBJICHHSAM BOJIi HA CTPOK BiJ BOCBMH [0 M'ATHAALSATH POKIB i3 KOH-
(dickariero MailiHa, BHMAaraHHs, BYMHCHE ... B YMOBaX BOEHHOTO abo
Ha/[3BUYalHOTO CTaHy, KapaeThCsl M030aBICHHSIM BOJII Ha CTPOK Bijl CEMH 0
JIBAHAMIATH POKIB 3 KOH(]ICKAI€I0 MaiiHa; IIaxpaiicTBO, BUMHCHE B yMOBaX
BOEHHOTO YM HaJ3BUYANHOTO CTaHy, KapaeTbcs IMITpadoM Bil HYOTHPHOX
TUCSY JI0 BOCBMH THCSY HEOIOJaTKOBYBAHMX MiHIMYMIB JOXOJiB I'POMAJISIH
a00 11030aBIICHHSM BOJIi HAa CTPOK BiJl TPHOX JI0 I’SITH POKIB [7].

3BHYalHO CTYHiHb CYCHUIBHOI HEOE3NEeYHOCTI IMX KPUMIHAIBHHUX
NIPaBOIIOPYIIEHb € PI3HUM, IIPOT€ YHM MOXHA BBAXaTH, IO KpaaiKKa,
BYMHEHA B YMOBaX BOEHHOI'O YW HAI3BMYAWHOIO CTaHy € OLIbLI CYCHIIBHO
HeOe3NMeYHNM MisTHHSM HIK MIaXpaiiCTBO, BUMHEHE 3a aHAJOTIYHUX yMOB?
BBaxkaemo, mo Hi, amke i MpH BYMHEHHI KPamiKKHW, i MPH BYUHEHHI
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IaxpancTBa BiOyBaeThCs MOCSTaHHS HA OJHAKOBUH 00’ €KT, IPH BUMHEHHI
HIaxpaicTBa OUIbII IMIMPOKUM € KOJO INPEIMETIB, OCKUIBKH i7ie MOBa IIPO
MaiHO Ta MpaBO HAa MaiHO, BIIMIHHOCTI 3BHYAHO MOJATalOTh Y O3HAaKax
00’€KTHBHOI CTOPOHM, aje Hi KpajiKKa, Hi MIaxpalCTBO HE MependavaroTh
3aCTOCYBaHHS HACHJIBbCTBA, SK CHOCOOY BUMHEHHA IIMX KPUMIHAIBHHUX
MPaBONOPYIICHB, Pi3HAM € BiK KPUMiHAIBGHOI BiITOBINATBHOCTI 32 I[i KPHAMi-
HaJIbHI IPaBOMOPYIIEHHS, IPOTE CXOKIMH € 03HAKH Cy0’€KTHBHOI CTOPOHHU.
Tox BUHUKAa€e NMHUTAaHHS, YOMYy MIpH IHOKapaHHA 3a IIaXpaiCTBO BUWHEHE
B yMOBaX BOEHHOTO CTaHy HE BIAMOBIZAIOTH 3a CTYIEHEM CYBOPOCTI Mipam
MOKapaHHsl IHIIUX KPUMIHAIBHUX IPaBONOPYIIEHh MPOTH BIACHOCTI, SIKi
nependavyaloTh aHAJIOTTYHY KBaJTI(iKyI04y 03HAKY, B TOMY YHCII KPaIiKKH.
Ortxe, BilicbkoBa arpecis pd Ha YKpaiHy Ha)kajlb He BIUIMHYJa Ha 3MEH-
IIEHHsI KUTBKOCTI IIaxpaicTBa, K KPUMIHAIBHOTO MPAaBONOPYIIEHHS IPOTH
BJIACHOCTI, HABIAKH KOHCTATYEThCSl TEH/EHIIs 3017bIICHHS KIJIbKOCTI 3ape-
€CTPOBAaHNX KPUMIHAIBHUX IPOBA/UKEHb 32 INI€I0 CTATTEI0. 3aMIIAETHCS
HE3pPO3YMIJIO0 TIO3WINiS 3aKOHONABI MIOJAO Mip TMOKAapaHHA, SKi Tepea-
Oaueni y caskmii actuHH Tpethoi crtarti 190 «lllaxpaficTBO, BUMHEHE
B YMOBaxX BOEHHOTO UM HAJ3BHYANHOTO CTaHy....», SKi MOPIBHAHO i3 CaHK-
IiSMH {HITUX KPUMIHAJIBHUX [IPAaBONOPYIIEHb IPOTH BIACHOCTI, SKi MICTATH
aHAJIOTIYHY KBaMi()iKyI0dy O3HAKY, € HAaMEHII CyBOPUMH. TOX PUBEICHHS
caHkuii yactuHu Tpetboi crarti 190 «lllaxpaiicTBo» y BiAMOBITHICTH
i3 MipaMHu NOKapaHHs, sKi mependadeHi y IHIIMX KPUMIHAIBHUX MPaBOIO-
PYIICHHSX MPOTH BIACHOCTI, SIKI MICTATh aHAJIOTIUHY KBaNi(iKylouy O3HaKY,
Oyzne mposiIBOM TPHHLUITY CIPaBeIUBOCTI. TOX NPONOHYEMO BHKIIACTH
cakiito 4. 3 cr. 190 «lllaxpaiicTBo» y Takid peHAKINi: «KapaeTbCs
mrpad)oM BiJ YOTHPHOX THCAY JIO BOCBMH THCSY HEONOJATKOBYBAaHHX
MIHIMYMIB JOXO/iB TPOMAJISTH aO0 n030A6IeHHAM 80/li 00 CeMl POKIBY.
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1010 ITOCWJICHHS BiAIIOBiJaJbHOCTI 3a MapoaepcTBO : 3aKkoH YKpaiHu
Bix 03 Oepesns 2022 poxy Ne 7124. URL: https://zakon.rada.gov.ua/
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TPAHCHAIIIOHAJIBHA TOPTIBJIA JIIOJIbMU B YMOBAX
3BPOMHOIO KOH®JIIKTY: TEHJIEPHUIA BUMIP

Pockpyr Karepnna BosoqgumupiBna
acnipanm kagheopu KpUMiHAIbHO20 NPAsa PUOUYHO20 Qaxyivbmemy,
Yepniseyvkuil Hayionansrul yHieepcumem imeri FOpis @edvkosuua
M. Yepnisyi, Ykpaina

Topriens JTIOOPMHU HAJCKHATh 10 HAHOINBII TMPUXOBAaHUX 3IIOYUHIB
Ta CTaHOBUTH CEPHO3HY 3arpo3y MibKHaponHii Oesmeni. Ha Tiii moBHOMac-
mrabHoro BTOprHeHHs Pociiicekoi @Penepanii Ha TepuTopito Ykpainu
y 2022 pori, KpUMiHOTEHHa CHUTYyaIlisi B HaIIif JepkaBi 3a3Hayia 3HAYHUX
3MiH CTOCOBHO KPHWMiHAJNIFHUX MPaBOMOPYIIEHb IMPOTH BOJI, YeCTi Ta Tia-
HOCTI ocoOM. YUMHHHMKAaMH, SIKI CIPHSIM CTBOPEHHIO HOBHUX YMOB ISt
IISTBHOCTI  MEPEX TOPTiBIII JIFOABMH, CTald PyHHYBaHHS COILiajIbHO-
€KOHOMIYHOI CTaOiIbHOCTI, MAacoBE€ BHMMYIICHE IEPEMIIICHHS HACEICHHS
B MeXax KpaiHu, QeMiHizawis Mirpamii, a TakoX NociaOJIeHHs 4d B3araji
BIZICYTHICTb KOHTPOJIIO JIEP>KaBH HaJl YaCTUHOIO ii TepUTOPii.

3 omisAy Ha MOJBIMHY pPOJIb XKIHKM — SIK XKEPTBHU TOPIiBJl JIIOJbMH,
Tak 1 6e31mocepeHPOr0 Y4aCHUKA HOT0 KPUMIHAIBHOTO MPAaBONOPYIIEHHS,
OKpeMmoi yBarm IOTpedye TEHAEPHUH BHMIpP JOCIIKYBAaHOTO SBHIIA.
30poiiHuii KOHQUIIKT € Ti€I0 KPUMIHOTEHHOIO OOCTaBHMHOIO, sika Oe3roce-
penHBO 30UTBIIYE PHU3UKU TOTPAIUITHHSA B CHUTYAIllF0 TOPTIBI JIFOJBMH.
AHami3 cTaTUCTUYHUX JMaHuX 3a 2022-2025 poku AeMOHCTpYye 30iTbIICHHS

328



KUTBKOCTI 0Ci0, IKUM HaJlaHO CTAaTyC MOCTPAKIAAIUX BiJ| TOPTIBII JFOABMU,
3 MiKOBUM NoKazHUKOM y 2024 poui — 182 ocobwu, 3 Hux 37 % moctpaxnaa-
JUX CTAaHOBJATH JKIHKH, Ta 5 % BUSBJICHUX JXEPTB CTAHOBIATH MITH [1].
OxkpiM [BOTO, BiJNOBITHO IO OIPHIIOAHEHOTO Ha OQimiifHOMYy BeOCaiTi
Odicy TI'emepampHOro mnpokypopa €amHOro 3BITY MpO KpUMiHANBHI
MPaBONOPYIICHHS 3a cideHb-Oepe3eHbp 2026 poKy, CTaHOM Ha NepIIHi
KBapTaJl IOTOYHOTO POKY OpPraHaMM JOCYZOBOTO PO3CIiTyBaHHS 3a CTATTEIO
149 KK Vxpainu Oyio 3apeecTpoBaHo 69 KpUMIHATBHHUX MPAaBOMOPYIIEHB
[2]. Ha ximeup 3BiTHOrO mepiomy 57 cmpaB mepeOyBaloTh Ha cCTaii
PO3CITiIyBaHHs, 3aJHIIAI0YHCH 0€3 0CTATOUYHOTO MPOIECYaTbHOTO PIllICHHS.

[pu nocnimkeHH] BifoMocTell po moTepimx ocib 3a ciueHb-0Oepe3eHb
2026 poky, 3adikcoBaHO 31 MOCTpa)xIajIoro Bif TOPTIBII JHOABMHU. B KOH-
TEKCTi Cy0’€KTHOTO CKJIay ’KepTB, OyJI0 BcTaHOBIIEHO 12 0cib jxiHOYOT crati
Ta 15 pmited, 3 HUX — 7 HENOBHONITHIX Ta & MAaJOJITHIX, BIKOM
O YOTHpHAAUATH pOKiB. JKiHKM Ta JiTH 3alWIIAlOThCS TOJOBHUMH
00’€KTaMH KPUMIHAIBHOI EKCIUTyaTallii B yMOBax 30pOHHOr0 KOH(DIIKTY.
Jecrabimizariisi COIiaTbHO-eKOHOMIYHOI CHTYyaIlil B JepkaBi BHACIIIOK
BBEICHHS [Iii BOEHHOTO CTaHy, 3HAYHO YCKIAJHIOE BUSBJICHHS BUYMHEHHX
KPUMIHATBHUX IPABONOPYIIEHb, OCKUNbKM O(imiiHI CTATHCTHYHI daHi
He Bi10OpakaroTh MMOBHOIO MipOO peaTbHI CTaH 3JI0YMHHOCTI B IepKaBi.

3rigo 3 ganumu YBKB OOH, cranom Ha sroTuii 2026 poky, 3a MeXaMu
Ykpainu nepebyBano nonaza 5 923 870 oci0, 3 sxux 5 374 780 mirpysanu 10
eBporeiickkux KpaiH, a inmi 549 090 rpoMaasH YkpaiHu BHiXaiu 3a Mexi
€pporn  [3]. AHami3 CTaTeBO-BIKOBHX XapaKTCPUCTHUK BHIICBKA3aHOI
KUTBKOCTI OIXKCHIIIB JIEMOHCTPYE 3HAYHE MEpPEBaKaHHS KIHOK (44 %),
B TOM yac sIK yacTka aiTeil craHoButh 30 %, a 4donosikiB — juiie 26 %,
mo BimoOpaxkae TeHAEHIII0 (eMiHi3anii MirpaniiHUX IOTOKIB, sIKa 1 € Ha-
CJIIZIKOM TIZBHIIEHOI BPAa3JMBOCTI XKIHOK Ta JiTeli B yMOBax TPHBAIOYOl
BIfHM, Ta BCTaHOBJICHHX 3aKOHOJABCTBOM OOMEXEHb IEPETHHY KOPAOHY
YOJIOBIKAMHM, IO TIOCHIIIOE 3allydeHHS MOTEHIIIMHUX JKEPTB IO TOPTIBII
JIFOJIBMH.

3 1o3uilii KPUMIHOJIOTIT, BPa3JIMBICTh XKIHOK € OCHOBHHUM YMHHHKOM JUJIS
BepOyBaHHsI 1X yYaCHMKaMM TPAHCHALIOHAIBHUX MEPEX TOPTIBJI JIIOJbMHU
B yMmoBax 30poiHoro koudumikry. JKiHkM, BTiKal4M 13 THUMYAacOBO
OKYIOBaHHMX TEpUTOpiii a0 i3 30H aKTUBHHMX OOHOBHUX JiH, mepeOyBalOTh
Yy CKpPYTHOMY MaTepiaibHOMy CTaHOBHINI, OCOOJHMBO SKIIO MAarTh
Ha yTPUMaHHI JiTeH, HE3aJIe)KHO Bij iX BiKy, a TOMY CIIOJIBAarOTHCS 3HANTH
3apo0iTOK Ta Oe3reuHe Micle MPOXXUBaHHA. ToMy, KIHKM HE MaloTh iHIIOTO
BUXOJy, OKpIM SIK IOKJIAJIaTHUCSI HA THX, XTO HAJA€ rapaHTii B HAHKOPOTIIi
CTPOKH, OOIIsII0YM 3pOOUTH IpOIeC MOUIYKY POOOTH, XKHTJIA JIOCTYHHHUM
1 He TakuM OIOPOKPATUIHO CKIIAJTHUM.
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3 aHamizy iCHy[O4WOi CyJOBOi NpPAaKTUKH BOAYAETHCS, WO B JIESKHX
BUIIaJKaX JKIHKa YCBIIOMIIIOE XapakTep AISUIBHOCTI, Ha SKY IOTODKY€ETHCS.
Jo npuknany, supokoMm KipoBcbkoro paiioHHOro cyay M. J[Hirmponerpos-
ceka Bim 20.09.2022 poky (cmpaBa Ne 203/2439/22) BcTaHOBIEHO,
0 TOTEPHiNli, BHACTITOK 30iry TSOKKHX CIMEHHHX Ta MaTepialbHUX
00CTaBUH, BUKIMKAHUX KPAaHHbOI0 €KOHOMIYHOIO CKPYTOIO Ta HaMararinch
3HAWTH 3apo0iTOK 32 KOPJAOHOM, Yy 3B’SI3KY i3 BilfHOIO B YKpaiHi, IIOTOANIHNCH
Ha HaJaHHA CEKCyallbHHX IOCIyT B aBcTpilickkomy MmicTi Jlinm [4]. Ilpore,
00BHHYBaYCHHH HAaBMHCHO NIPUXOBaB BiJACYTHICTb y HEBCTAHOBIICHHIX
CHIBYYacCHUKIB 3JIOYMHY HaMmipy BHIUIATH OOIISIHMX JKIHKaM TPOLIOBHX
KOILTIB, IIO CBIYUTH TPO HAsBHICTh EJIEMEHTY MEXaHI3My CEKCYaJbHOI
eKCIUTyaTarii.

Y CBiIOMIIEHHS TIOTEPIIJIO0 CBOET AiSUTBHOCTI y MEXKaX 3allpONOHOBAaHOT
iif cxeMu, B KOZJHOMY pa3i HE MOXKE CIIyTyBaTH OOCTaBHHOIO, sIKa J03BOJISIE
OyIp-KOMYy TPUMEHITYBAaTH PIBEHb CTpaKIaHb, sKi BOHA 3a3Hama, abo X
MPU3BECTH JO TIOM’SKIICHHS PiBHA KPHUMIHAJIEHO-TIPABOBOI BiAIIOBiTab-
HOCTi cy0’ekTa 3mounHy. B crarti 3 IlamepMchkoro mpoTOKOIy Tmepemda-
4YeHO, [0 3ro/ia 0CO0H, SKa CTaja KePTBOIO TOPTIBII JIOIMH, He OepeThes
0 yBard, SKmo Oylno 3acTocoBaHO OyIp-sIKHMH 13 3aco0iB BIUIHBY,
AKI OXOIUTIOIOTBCSI HOPMAaTMBHMM BH3HAUEHHSM I[bOTO KPHMiHAJIBHOTO
MpaBoONOpYyIIEHHS [5].

lenpiepHuil BUMIp 3aJy4€HHs JKIHOK 0 TPaHCHAI[IOHAJBHUX MEpex
TOPTIBII JIOJbMH HE OOMEXYEThCs iX cTaTrycoM »kepTBu. Hepinako KiHKK
BUKOHYIOTh PI3HOMaHITHI (YHKI[IOHAJIbHI POJIi B CTPYKTYpl 3JIOYMHHHX
Mepex, a came SIK BepOyBaJIbHHMII, MEPEBI3HUI, HAITISIA4KH, JOOPOBIITEHO
KEepPyIOUUCh TPSIMHM YMHCIIOM Ta MeETOl oco0OucToro 30aradyeHHs.
BonHouac, icHye HEOAHOPIIHICTh Y MOTHBAII KIHOK-YYaCHHIb KPUMIHAIb-
HUX 00’enHanp. IleBHa wacTMHA 3 HUX TMO030aBJeHAa JIOCTATHHOTO PIBHS
MarepialbHOrO 3a0e3NeUeHHs, Malo4dl Ha yTpUMaHHI MaJOJITHIX abo
HETIOBHOJITHIX JiTell, OaTbKiB YW IHIIMX POMUYIB 3 IHBANITHICTIO, IO
BpPaxoOBYEThCA CyJOM TpH TpH3HAUeHHI mokapaHHsA. Cepen Takux KiHOK
TPAIUIIOTHCS 1 BHYTPIMIHBO MepeMillieHl 0co0H, sKi BHACHIIIOK 30pOHHOTrO
KOH(JIIKTY ONMHUIKCH y CTaHi TOCTPOI COLiaNbHO-€KOHOMIYHOI HecTa-
oineHOCTI. SIK OyJI0 BCTAHOBIICHO BUPOKOM JIYIIBKOTO MiCHKPAHOHHOIO CYIY
Bonuncekoi obmacti Bim 24.07.2025 poky (cmpaBa Ne 161/10825/25),
oOBuHYBaueHa 3i crarycom BIIO BHacmigok okymaiiii MicIis 1 OCTIHHOTO
MPOKMBaHHs 30poiiHuME cuiiamu Pociticekoi ®Dexpeparii, BurHMIA BepOy-
BaHHS IOHAlWMEHIIe TPhOX IMOTEPHUIMX O0cid0 3 MeTOol iX momanbuIol
CEeKCyaJIbHOI eKCIUTyaTallii 3a KOpAOHOM [6].

OpHak, cepen IHIIMX yYacHHIb 3JIOYMHHOTO YTPYITyBaHHS, KOPHUCIUBUI
MOTHB y IX JisIX HE TOB’s3aHUH 13 )KOAHUMH 00’ €KTUBHUMH YNHHUKAMH, SKi
0 Buximroyanu cBoOoxy Bomi. Taki >KiHKH CBiJOMO OOHMpPArOTh 3JIIOUYHHHY
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JUSUTBHICTB SIK cTalinbHe, Ha iX MepeKOHaHHsI, [DKEPENIo A0XO0LY, IPH [bOMY
BIZIKMJIAIOYM MO>KJIMBOCTI JIETJIFHOTO IpaleBJIAIITYBaHHS, SIK OyJo BCTa-
HOBJICHO, JI0 NIPUKIIaay, BUpoKoM JIeHiHChKOTO paiionHoro cyny M. [lonrau
Bix 14.10.2022 poky (cmpaBa Ne 646/3390/20), y sskoMy KOHCTaTOBaHO, IO
00BHHYBaUCHA Jisiia BUKIIOYHO 3 KOPHUCIUBUX MOTHUBIB, «HE Oaxarouu
3afiMaTHCh 3aKOHHOK TPYIOBOK [isUTBHICTIO, ajie Malo4dd Oa)kaHHS
OTPUMYBATH IOXOMM OyIb-SIKUM, Y TOMY YHCIi 3JO0YMHHHUM CIIOCOOOMY,
BUKOHYIOUH y CKJIaJi TpaHCHAIIOHAJIBHOI OpraHi3oBaHOi Tpymu (yHKIIiIO
oprasizaropa Ta KOHTpOJIepa CEKCyalTbHOI eKCInTyaTaii sxepTs [7].

VY psai BUMAAKIB, KIHKA — CyO’€KTH 3JI0YMHY € KOJMIIHIMH, NEpBHH-
HUMH JKEPTBaMU TOPTIBJI JIIOABMH, SIKI 3rofoM (OpPMalbHO TEPEXOAiTh
B CTaryc CIIiBYYaCHHKIB JIaHOTO 3JI0YMHY, IHTETPYyIOUHCh Y KPHUMiHAJIbHY
JUSUTBHICTH i BIUTMBOM IICHXOJIOTIYHOI 3aJIe)KHOCTI, MPUMYCY, TOTPO3
Ta IHMX HecHpUsATINBUX oOcraBuH. JKiHKHM-BepOyBanbHUIN e(eKTHBHI
TOMY, IO BHKJIMKAIOTh MEHIIE IiZ03p B NPAaBOOXOPOHHHX OpPTaHiB, IO
CYTTEBO 3HIKY€ PU3UKH iX BUKPUTTS Ha MOYATKOBUX €Talax BepOyBaHHS.
[MoTeHmiitHI XepTBU — XIHKM CXWJIbHI OINBINE JOBIPATH IIPEICTABHUIIIM
CBO€1 cTaTi, TOMYy TIPOTIO3UIIis, iHIilliiOBaHA JKiHKOIO, pifmIe cTae 00’ €eKTOM
KPUTHYHOI OI[iHKH, HIK IPOTIO3UINSl aHAJIOTIYHOTO 3MICTY, SKa HaJXOIHTH
Bix donoBika. [lepen mpamiBHUKaMH MPaBOOXOPOHHHX OPTaHiB IOCTAIOTh
CKJIQMHOLI TPH 3MIMCHEHHI MpPaBoOBOl KBamidikaiiii mii TaKuX KIHOK,
OCKUJIbKM 4YHMHHE 3aKOHOJABCTBO YKpaiHM Hapa3l HE MICTHTh YiTKOTO
PO3MEKYBaHHS MK KPUMIHAJIBHOIO BIJMOBIAAIBHICTIO KIHKH Ta 1i BIKTUM-
HOT'O CTaTycy.

30poiiHuii KOHQUIIKT 3MIHUB CTPYKTYpPY TpaHCHAI[IOHAJbHOI TOPTiBIIi
JIIO/IBMU: KIHKa B Hil BUCTYNA€ OJHOYACHO SIK JKEPTBA 1 K CIIBYYaCHHIIS.
II1 moxBiliHiCTP BUMarae NEPErNITHYTH IMAXOAM KPUMIHOJOTII 10
TeHJICPHOTO YMHHHKA Ta BIOCKOHAJIMTH MEXaHi3MH KPUMiHAIBHO-IIPABOBOTO
pearyBaHHSI.
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MPOBJIEMHI IIMTAHHSA OLHIHKH TOKA3IB YEPE3 ITIPU3MY
BHYTPIINIHbBOTI'O NEPEKOHAHHSA CYAAIB, CTOPOHH
OBBHUHYBAYEHHSA TA CTOPOHMU 3AXUCTY

Crpariii Onexkciii BacunboBuy
KaHouoam 1opuoudHux Hayx,
acucmenm xageopu KpUMiHATbHO20 NPABA IOPUOUUHO20 aKyIbmenty,
Yepniseyvkuil nayionanvruil yHieepcumem imeni IOpis @edvkosuua
M. Yepnisyi, Yxpaina

Bimnosigao 10 u. 1 cr. 84 KIIK Ykpainu, goka3aMu B KpUMiHATEHOMY
NPOBaJPKEHHI € (aKTH4HI JaHi, OTpuMaHi y nepeabaueHomy 1umM Konmexcom
MOPSAKY, Ha TIACTaBl SKUX CIIYUM, HPOKYpPOp, CIITUUMN Cyaas 1 Cyn
BCTaHOBJIIOIOTh HASBHICTh M BIJICYTHICTh (DaKTiB Ta 0OCTaBUH, IO MAaIOTh
3HAYCHHS JJIS KPUMIHABHOTO TIPOBAHKEHHS Ta IiISAraloTh TOKa3yBaHHIO.

B mopsaky 4. 1 cr. 94 KIIK Ykpainu, ciimgumii, TpoKypop, ciimxunit
CyInas, CyId 3a CBOIM BHYTPIIIHIM TIEpEKOHAHHSIM, SKE IPYHTYETHCS Ha
BCceOIYHOMY, TIOBHOMY W HEYNEpEeIKCHOMY IOCHiKEHHI BCiX OOCTaBHH
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KPUMIHAJIBHOTO IPOBA/DKEHHS, KEPYIOUHCh 3aKOHOM, OI[HIOIOTh KOXHHUH
JIOKa3 3 TOYKH 30py HaJIeKHOCTI, JOIYCTHMOCTI, JIOCTOBIPHOCTI, a CyKyII-
HICTH 3i0paHMX HOKa3iB — 3 TOYKH 30pYy JOCTATHOCTI Ta B3a€EMO3B’S3KY
JUTSL TIPUAHSTTS BIOBIZHOTO IPOIECYaTbHOTO PIIICHHS.

I3 OykBampHOTO TimyMaueHHs maHux HopMm KIIK VYkpainw, BUXOAHTS,
0 3aXMCHHK JO MEeBHOI MipH 1M030aBIICHHUH MpaBa ydJacTi B OIiHIII TOKa3iB,
3 METOI0 NPUWHATTSA MNpOLECyalbHHUX pIMICHb, SIK HA CTafil I0CYJOBOTO
po3chigyBaHHA, TaKk 1 i Yac pO3TILIAY KPUMIHAIBHOTO MPOBAIKEHHS
B cyai, xo4da BiamoBimHO g0 m. 3 4. | cr. 7 KIIK VYkpainu, croponu
KPUMiHAJILHOTO TIPOBAXKEHHS € PIBHUMHU I1epeJi 3aKOHOM 1 CyIoM.

Oxpim Toro, BimmoBimHo Mo 4. 2 cr. 22 KIIK VYkpainu, cropoHu
KPUMiHAJILHOT'O MPOBA/KEHHSI MAIOTh PiBHI ITpaBa Ha 30MpaHHs Ta MOJaHHS
JI0 CyAy peuel, JOKYMEHTIB, IHIIMX JOKa3iB, KJIOMOTaHb, CKapr, a TaKOX
Ha peali3alilo IHIIMX MpOLECYaJbHUX MpaB, IPOTE CTOPOHA 3aXUCTy
Ha 3aKOHOJIAaBYOMY piBHI, HE B TOBHil Mipi HaJAiJIeHa TPaBOM BIiIIIOBIIHO
mo KIIK Vkpainm, Opatum ydacTh B IOBHOMY # HEYHEpEIKECHOMY
JTOCTIKeHHI BCiX 00CTaBMH KPUMIHATIHHOTO MpOBapKkeHHA. Tomi me  pis-
HICTH cTOpiH?

[IpoTte, omiHKa JOKa3iB MOBMHHA MOEIHYBaTHCA 3 iX IIEPEBIPKOIO,
a TakoXX 3 MOXJIMBICTIO TIOPIBHAHHS 3 IHIIMMH JOKa3aMH, SK OKpPEMO,
TaK 1 B CYKYITHOCTI, X04a CaMy IMEPEeBIipKy He CIIiJi OTOTOXKHIOBATH 3 IPO-
L[ECOM OI[IHKH JIOKa3iB, OCKUIbKMA OIIIHKa — 1€ FOPHIUKO-JIOTTYHHUI
(po3yMoBHii) mpoliec, 1 MOETHAHHS I[HOTO MPOIECY 3 MPAKTHYHHUMH TisIMU
CTOpPOHM OOBHHYBAaYeHHS Ta CTOPOHHM 3aXHUCTy, SBISIETHCS IEPEBIPKOIO
JIOKa3iB.

VY mporueci OLIHKK Ta MEpeBIipKH J0Ka3iB, POPMYETHCS HE TUIBKU BHY-
TpIlIIHE TIEPEeKOHAHHS CIIIYOTO CYAMi, CyHdy, CTOPOHH OOBHHYBadeHHS,
a W CTOPOHHM 3aXHCTy, OCKUIBKM 1 CyA, 1 CTOPOHH KpPUMIHAIBHOTO
MIPOBA/PKEHHS, JAJIeKO HE 3aBXIU MaloTh OJHAKOBE OadyeHHS, a BiAMOBIIHO
i pO3yMiHHA O0OCTaBMH BYMHEHOTO KPHMIiHAIBHOTO IIPABOIOPYIICHHS,
Ta BHUIY 1 po3Mipy TIOKapaHHs, ske Oyne IOCTaTHIM Ta HEOOXiTHUM
JUIsl BUTIPABJICHHSI Ta TIEPEBUXOBAHHS 0COOH, sIka MOXe OyTH BU3HaHA CyJIOM
BUHYBATOI0 y BYMHEHHI 3JI0YHHY.

CaMme BHYTpIIIHE TMEPCKOHAHHS 3aXWCHMKA — II€ CTaH CBiIOMOCTI
cy0’exTa OIIHKM JI0Ka3iB, KOJNM BiH BBaXkae, II0 3i0paHi W mepeBipeHi
B KPHUMIHAJILHOMY TMPOBA/DKCHHI JOKa3W € IOCTAaTHIMA Ta HEOOXITHUMU
3 METOI0 BHPILIEHHS MMUTaHHS I0J0 HAsBHOCTI YU BIJICyTHOCTI OOCTaBHH,
AKi BXOISTH 10 NpeAMeTa [0Ka3yBaHHA, a TAaKOX IHIINX OOCTaBHH,
SKI MalOTh 3HAYCHHS Ui NPABWJIBHOTO BHPIIICHHS CHpaBH, a T'OJIOBHE
3aXHMCHHUK MOBUHEH OyTH BIIEBHEHUM Yy IOPUAMYHIN IPABOTI CBOI'O BUCHOBKY,
Ta TOTOBHOCTI JI0 MIPAKTHYHHX T B paMKax KPUMIHAIBFHOTO MMPOBAIKEHHS,
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SIK Ha CTaJil JOCYJOBOTO PO3CIiAyBaHHS], TaK 1 Ha CTAil PO3MIIAY KpUMi-
HaJIHOTO MIPOBAKEHHS B Cylax.

OxpeMO CIHifi BIAMITHTH, MIO BHYTDIIIHE IIEPEKOHAHHS, € TaKOX
1 y CII490ro, MPOKYpOpa, CIITYOro Cymai Ta cymy. lIpore, cIpaBKHBEOIO
METOI0 IIPOLIECIB OI[IHKM [OKAa3iB Ui 3aXHUCHUKA, OC3YMOBHO SIBISETHCS
3a0e3Me4YeHHs MaKCUMAIIBHO CIPUSTINBOTO JUIS IiJ03PIOBAHOTO, YU OOBU-
HyBa4eHOTo (popMyBaHHS BHYTPIIIHBOTO NMEPEKOHAHHS y CYIMi, X0da CIiJ
3ayBa)XXKHTH, II0 HA CYAI0 BIUIMBAIOTh HE TUIBKH (PAKTOpW MIOAO OILIHKH
JOKas3iB, aje i MOpaJbHO-€TUYHI YMHHHUKH, YCTAHOBKH IIONO CHPUHHATTS
MEBHOTO KPUMIHAIBHOTO MPABOIOPYIIEHHS, L0 MOPOXKYE JOCHTh HacTo
y CyIi MPOTHJIEKHI MOYYTTs, IIOAO0 PO3yMiHHS HPaBOTH ab0 kK CTOPOHHU
0OBUHYBa4YeHH:, a00 K CTOPOHH 3aXHCTY, HaBiTh 3 ypaxyBaHHSIM HETaTHB-
HO1 OIIIHKH YH TiI03PIOBAHOT0, Yi OOBUHYBAYCHOTO.

VY mpakrtuii, € KpUMiHAJIBHI [TPOBa/PKEHHS, KOJIH 3aXUCHHUK MeperdacHo
dopMye s cebe TIEBHE BHYTPIIIHE TIEPEKOHAHHS (TaK 3BaHY YCTaHOBKY),
IO YacTO CTA€ IEPEIIKOJO JUIA 00’ €KTHBHOIO aHaji3y KPHUMiHAIBHOTO
NPOBA/DKEHHS, a OTKe 1 epeKTHBHOT IPaBOBOI TONOMOTH, JI0 pedi Iie CTOoCy-
€ThCA 1 CYIIB, 1 CTODOHU OOBHHYBadYEHHS.

[Ipote, mocBim4eHNH 3aXMCHUK, TIOBHHEH BiTYyBaTH TaKWW CTaH i Cyni,
i chimgoro, i WpoKypopa, Ta 3pOoOMTH BCE MOXIMBE B PaMKax 3aKOHY,
00 MepeKoHaTH 1X caMme y CBOil MpaBoTi, 110 OE3YMOBHO € IYXKe HEJIETKUM
mporecoM, 4epe3 pi3Hi  (aKTOPH OO0 €KTHBHOIO Ta Cy0 €KTHBHOIO
Xapakrepy.

IleBHa HeraTMBHA YCTAaHOBKA OKPEMHX CYAMNIB, a TaKOX CIIJUHX,
MPOKYPOPIB IOJI0 a/JBOKATCHKOTO KOPIyCy, OJHE 3 HaMIpoOIeMHIIMX
MUTaHb, K MiJ] 9ac 3IIACHCHHS TOCYIOBOrO PO3CIIITyBaHHS, Tak i Mij 4ac
PO3IIIsLy KPUMIHATBHUX MPABOIOPYIICHbh B CyAaX — IEPIIOi, aressiiHoi
Ta KacalliHol IHCTaHI[IH.

OpHak, 3aXUCHUAKHU 3 TAKUM SIBUILEM 3yCTpPi4alOThCs JIOBOJI 4acTo, X04ua
3aKOH BHMarae, mo0 BHYTpIIIHE TIEpEeKOHAHHS Oyino OOTpyHTOBaHHM, a Iie
03Hauae, MO BOHO MOBHHHO (OpMyBaTHCS Ha MiAcTaBi BceOiUHOI, MTOBHOI,
00’eKTHBHOI OILIIHKM 310paHUX JIO0Ka3iB B paMKax KPHUMIHAJIBHOTO MPOBaJI-
JKEHHSI, 2 He OOCTaBUH CIPaBHU.

Jlitepatypa:

1. KpuminanbHuil mpouecyainbHUi Kopekc YKpainu. Bidomocmi Bep-
xosernoi Paou Yxpainu (BBP). 2013, Ne 9-10, 11-12, Ne 13, cT. 88).
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MOIIWPEHHSA ENJIEMINA IK ®OPMA BUMHEHHSI TUBEPCII

Toma Mapiana I'eopriiBna
KaHOuOam 1opuoudHUX HayK, OOYyeHm,
doyenm Kagedpu KpUMIHATLHO20 NPAsa
Yepniseyvkuil Hayionanvruil yHisepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Ykpaina

AmHani3 KpUMiHAJIBHOT BiNOBINAILHOCTI 32 AMBEPCII0 € HEMOXKIHBUAM
0e3 eTaJbHOro W BCEOIYHOTO JIOCHIPKEHHS! KOKHOTO OKPEMOTO eJeMEeHTa
ckiany 3nmounHy. Lle oOTpyHTOBYETBCS THM, IO 3TiTHO 3i cTaTTero 2 Kprmi-
HalbHOTO Konekcy Ykpainu (mami — KK Ykpainm), mifcTaBoro uist puTsT-
HEHHS 0COOW 10 KPUMIHAJBHOI BiMTOBIMABHOCTI BUCTYIIA€ caMe BUMHECHHS
HEI0 CYCIIUIbHO HeOEe3MEeYHOro MisHHS, SIKe 32 CBOIMH XapaKTepPHCTHKAMH
BIATIOBIIa€ CKIIay 3JI0YHHY, ITepe0a4eHOMY OJIOKEHHAMH Koaekcy [1].

Sk 1 Oynp-sKuil IPOSIB 30BHIMIHBOI JIOACHKOI TMTOBENIHKH, 3JI0UMH SIBIISIE
c00010 KOMIUIEKCHY Ncuxo(]i3myHy €nHicTh. BiH HEe 0OMEXyeThcs IuIe
Ccy0’€KTHBHMM, BHYTPIIIHIM TCHXIYHAM 3MiCTOM, aji¢ TaKOX 3HAXOAUTh
CBOE BHP@XCHHS Yy YITKO BH3HAYEHHX 30BHIIIHIX, 00’€KTUBHHX (opmax
noBeAiHku. Came 11l 30BHILIHI TPOSIBU CIIy>KaTh OCHOBOIO JijIst (hOpMyBaHHS
Horo 00’€KTHUBHOI CTOPOHH, SIKa € HEBIJI’€MHOIO CKJIAJIOBOIO 3JIOYHMHY SIK
COLIIAJTBHOTO 1 TPaBOBOTO (peHOMEHA.

OO’eKTMBHA CTOpOHA JWBEpCii, Ky BH3HAUa€ HalliOHAIbHE 3aKOHO-
JIaBCTBO YKpaiHH, OXOIUIIOE BIiCIM pi3HMX ¢opM 11 3xificHeHHA. OnHiero
3 Taknx (OpM € TOMMpPEHHS eIiAeMiil cepel Jojel, emi3o00Tiii cepen
TBapWH, a TaKOX emiiTOTiH, IO CTOCYIOThCS pociauHHOro cBity. Lli mii
CHpsIMOBaHI Ha 3aBJaHHS IIKOJM >XHUTTIO, 3/I0POB’I0 UM MaiHy, a TaKoX
Ha J1ecTabii3amito CyCIiIbHOTO Ta eKOHOMIYHOTO TTOPSIKY.

ITo-mepmie, cnix poO3rISIHYTH THTaHHS BYMHEHHS IiH, CIIPSIMOBAaHUX
Ha TOIIMUPEHHS emizeMii. BiamoBinHo 1m0 monokeHs Komaekcy HMHUBUILHOTO
3axucty Ykpainu ta 3akoHy Ykpainu «IIpo 3axucrt HaceneHHs BiJ iH}ek-
wiitHux xBopoO» Big 6 kBiTHS 2000 poky Ne 1645-111, enigemisi TpakTy€eThCsS
K MacoBe IOIIMPEHHS iH(EKUiHHOT XBOpOOM cepell HaceleHHsS IEeBHOI
TEpUTOpIii, 10 BiOYyBa€eThCs 32 KOPOTKUH MPOMDKOK 4vacy [2]. Y mexax
KPUMiHAJILHO-IIPABOBOT HAYKH €ITiIeMisi BU3HAYAETHCS SIK MPOLIEC 3HAYHOTO
NoMmMpPeHHs 1H(EKIIHHNX 3aXBOPIOBAHb Cepej JIFo/Iei Ha BEIHKIH TepuTopil
y crucni vacoBi paMku. lle sBHIE XapaKTepH3YETbCS THM, IO PIBEHb
3aXBOPIOBAHOCTI 1H(EKIIHHOIO XBOPOOOIO cepes HaceleHHS KOHKPETHOTO
pETioHy y MeBHUI mepio]] 3Ha9HO IEePEBUIYE 3BUYANHUH eITiIeMioI0T19HIH
MMOKA3HUK, TUMOBUN IS i€l XBOPOOH, i CYNPOBOIKYEThCA CHENU(IIHOIO
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JUHAMIKOI0 po3BHUTKY. L1010 TepMiHy «IOIIMpPEHHS», B YKpaiHCBHKiil MOBI
BiH MTOXOIMTH BiJ| JII€CIIOBA «IOMIMPIOBATH», SIKE O3HAYAE IPOILEC PO3LIN-
peHHsl a0 30UIBIIEHHS YOroch y po3Mipax 4u o0cs3i (ToOTO po3roBcioa-
sennst) [3,¢. 483].

THdexmiiiai XxBopoOu — 1€ MOPYIICHHS 340POB’S JIOAWHU, COPUYHHEHI
JKUBUMH 30y THIKAMH, TAKIMH SK BipycH, OakTepii, pukeTcii, HalmpocTiri,
rpuOKHM, TENBMIHTH, KIIIII Ta IiHIOIN NAaTOTeHHI mapa3uTH. BoHM Takox
MOXYTb OYTH BHIKJIMKaHI MPOTYyKTaMH JKUTTEMISUIBHOCTI ITUX MIKpoopra-
Hi3MIB (TOKCMHAMH) ab0 maToreHHHMH Oinkamu (mpionammu). Lli 3axBopro-
BaHHs 37IaTHI nepeaaBaTHCs BiJ iH(IKOBaHMX OCIO J0 370pOBUX 1 MalOTh
TEHICHIIIFO 10 MIBHUIKOTO MaCOBOTO PO3MOBCIOHKEHHS [2].

[udexkuiitni 3axBoproBaHHs KiacuiKyloTh Ha TaKi KaTeropii:

a) yebesmneuHi iH(eKIiT — XapaKTepU3yIOThCS BAKKUMH Ta/ab0 CTIHKUMU
MOPYIICHHSAMH 3/I0POB’Sl B OKPEMHUX MAali€HTIB, SIKI CTAHOBISATH CEPHO3HUIT
PHBHUK VIS IXHBOTO XKUTTS Ta 3aTAIHOTO CTaHy 3/10POB’S;

0) jcobmuBo HeOesneuni iHGEKI], BKIOYAI0YM KapaHTHHHI 3aXBOPIO-
BaHHS (Taki sIK 9yma, XOJiepa, )KOBTA Trapsuka) — BUKIMKAIOTh TOKKI Ta/abo
CTiHiKi po3Tagy 3M0pOB’A y 3HAYHOI KIJIBKOCTI 0Ci0, BII3HAYAIOTHCS BUCOKUM
piBHEM JIETaBHOCTI Ta XapaKTEPH3YIOTHCSA CTPIMKHAM TOIMIMPEHHSAM Cepes
HaceneHHA. SIK BHOaeThcs, 3 orisimy Ha Te, mo y crarti 113 KK Ykpaian
HAeTbCs PO 3JIOYMHM TIPOTH 3acall Hal[lOHaJbHOI OE3MeKH, PO3MOBCIOJ-
KEHHsI 0co0nMBO HeOe3neyHux 1HQEKIIHHUX XBOpoO, 3a3BHYAid, CIlif
PO3TJIISIATH SIK OMIUPEeHHSI emigemii [1].

TakuM YMHOM IOUIMPEHHS emijeMii 3a3BHYall XapaKTepU3yeThCs PO3-
MOBCIO/DKCHHSIM ~ 0cOONMBO  HeOe3neyHnX I1HQEKUIHHUX 3aXBOPIOBaHb,
BUKJIMKAHHUX BiAMOBITHUMH 30yHUKAMH, SIKI MOXYTh IIBHJIKO OXOILIIOBATH
MacoBi MacmTabu 3a KopoTkuid yac. HaykoBmi, nociipKyodn 00’ eKTUBHAH
acTieKT JuBepcii, 3a3HavyalTh, IO A0 [ii, CHPSIMOBAaHMX Ha pPO3IMOB-
CIOJDKCHHS CIeMiH, CIiJl BIiTHOCUTH MPOHUKHEHHS 30yIHUKIB TaKUX XBO-
po6 Ha Tepuropito Ykpainm abo cmpobum ix mommpenHs. Lle moxe Bin-
OyBaTHCs depe3 3apaKeHHsI XapYOBUX MPOIYKTIB, BOAH, 1i, MEIUKAMEHTIB,
MEIUYHUX IHCTPYMEHTIB a0 IUIIXOM PO3MOBCIO/KEHHS 1H(IKOBaHHX
MEPEHOCHUKIB XBOPOO, TAKUX SIK TPU3YHHU, KOMaX1 Y KIIIII.

3akononaBctBo B cr. 113 KK VYkpainu He neranizye KOHKpPETHHX iH,
CHPSIMOBaHMX Ha MOMIMPEHHS emijgeMiid. ToMy TakuMU MOXYTb OyTH Oyab-
ki mif, ski Oe3mocepeNHbO CIPHUSIOTh PO3MOBCIOKCHHIO 30YIHUKIB
oco0nuBO Hebe3neuHux iHQEKUifHNX 3axBOproBaHb. MeETOIM IMOIIMPEHHS
emiJieMill TaKOK MOXXYTh OyTH Pi3HHMH, 30KpeMa:

a) aeporeHHUH abo0 TOBITPSHO-KpANENbHUH IUIAX, KOJMH 30YIHUK
XBOpPOOW PpO3MOBCIOKYETHCSI 4Yepe3 IOBITPS 1 MNOTparuisie B OpraHiM
JFOJMHY Yepe3 OpTaHu JTUXaHHS,
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0) anmiMeHTapHHMil (XapuoBuii) ab0 pPiIAMHHO-XApPUOBMH MLIAX, 32 SKOTO
iHpeKuiiHui 30yIHUK MOTpAaIUIsie B OpraHi3M 4Yepe3 CHOXXHBAHHS 3apa-
JKEHUX BOIHU 1M TXKi;

) TpaHCMICiHUH NUIAX, OO TOJSArae B MITYYHOMY 3apakeHHI IepeHoC-
HHKIB, HalpHKJIal, KPOBOCHCHHUX UICHHCTOHOTHUX, SKi 4Yepe3 YKycH Iepe-
JTAIOTH 1H(EKIIifo JTF0ANHI,

1) KonTakTHHI OUIIX, KOIH 30yJHHK OPOHUKAE B OPraHi3M depe3 Cilu-
30Bi 000JIOHKH POTa, HOCa, Oueii abo yepe3 MOIMKOKEHY IIKIPY.

30ynHUKK 1HQEKIIHHUX 3aXBOPIOBAHb XapaKTEPU3YIOTHCA HHU3KOIO
cneuudiyHUX BIACTHBOCTEH, SIKI MiAKPECIIOIOTh IXHIO MOTEHIINHY Hebe3-
MeKy 00 MmoummupeHHs. Jlo KIIIOYOBHX XapaKTepHUX OCOOIMBOCTEH TaKHX
30yMHUKIB MOXHa BiHECTH: 1) emiJeMiYyHHMIA TNOTEHINad, II0 IOJATae
y 3IaTHOCTI BUKJIMKAaTH MAacoBi CIlajlaxy 3aXBOPIOBAHb Cepejl HACEIICHHS
Ha BENUKHX TEPHUTOPISIX 32 KOPOTKMI NMPOMDKOK dacy; 2) BHCOKa TOK-
CHYHICTb, K4 BU3HAYAEThCA IHTCHCUBHICTIO iXHBOTO Oi0IIOTIYHOTO BILIHBY;
3) KOHTario3HICTh, TOOTO CIIPOMOXKHICTH TepenaBaTicsa Oe3mocepeTHbO MiXK
mogpMu a00 MiXK TBapWHAMH 1 JIFONBMH; 4) HAsBHICTH 1HKYOamiHHOTO
mepiofy, IO € JATEHTHHM €TaloM PO3BHUTKY I1H(QEKI[l, MOYMHAIOYH Bix
MOMEHTY 3apa)KeHHS 1 J0 MOSBU MEPIINX KIIHITHUX MPOSBIB 3aXBOPIOBAHHS,
0 MOXE TPHUBATH JEKiJbKa IHIB; 5) 3AAaTHICTH IO TPUBAIOI KOHCEpBAIlil
MIKpOOpraHi3MiB, sika 3a0e3nedye iX KHUTTE€3JAaTHICTh MPOTIArOM IMepiomy
Bi 5 10 10 pokiB; 6) CKIagHICT, BHU3HAUCHHS MEPBUHHOTO OCEPENKY
MOUIMPEHHS 1H K.

CycninpHa HeOe3NeuHICTh Ail, CIPSIMOBAHUX Ha TOIIUPEHHS eMiJeMiH,
y OumbmIi Mipl HpPOSIBISETBCS y CEPHO3HOMY 3arpo3jMBOMY XapakTepi
iH(pEeKIiHHUX 3aXBOPIOBaHb, @ TAKOXK y IXHIH 3aTHOCTI 0 CAMOCTIIHOTO Ta
HEKOHTPOJIbOBAHOTO TIOIIUPEHHS cepel] HaceneHHs. [Ipu npoMy KIIrouoBHM
(hakTOpOM HE € KOHKpETHA KiJbKICTh IMOCTPAXKIAINX, a MOTeHIiaN 1HpeKIil
BUKJIMKAaTH 3HA4YHO IIMpIIy 3arpo3y. Hanpuxiax, HaBiTh HOOJMHOKI
BUTIAIKA 3apakKeHHS JIFOJeH HaI3BUYaiHO HEOE3NMeYHMMH iHQEKIiHHIMI
HeIyraMy, TakKUMH sK dyMa abo Xoiepa, BBaXKalOTHCS IOCTATHBHOKO ITif-
CTaBOKO /sl oroJioleHHs emigeMii. Lle 3yMoBieHO ThM, 110 Taki XBOpoOU
MarOTh BUCOKY 3JJaTHICTb /IO IIBHJIKOTO PO3MOBCIOJKEHHS, HECYTh CEPHO3HY
3arpo3y 370pPOB’I0 BEJIMKOI KIIBKOCTI 0Ci0 1 mOTpeOyroTh HEranHOTro
pearyBaHHs JUIsl 3a100iraHHs KaTacTpoiyHUM HaCIiAKaM.

Otxe, BIIMIHHOIO PUCOIO Ail, CIPSIMOBAaHUX Ha IMOLIMPEHHS eIiJeMil,
€ Te, 110 BOHHU 3a3BHYai 3IIHCHIOIOTHCS CTOCOBHO HEOOMEKEHOTO KoJjia
JIO/Iel, 3 aKIEHTOM Ha JOCATHEHHS MaKCHMaJIbHO MOKJIMBOTO TOIIUPEHHS
iHQEeKUiHHUX 3axBOpIoBaHb. Taki Il YacTO XapaKTEepU3yIOTHCS BHCOKHUM
piBHEM 3arpo3u Ui 370pOB'S CYCILIBCTBA, OCKUIBKH iX HACHIIKOM CTa€e
IHTEHCHBHE 3pOCTaHHS KUTBKOCTI 3apa’keHHX OCi0, M0 YCKIATHIOE IPOIIEC
KOHTPOJTIO Ta JIKBimamii iHeKIii.
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IPABOBI IIEPEYMOBH BJOCKOHAJIEHHSI MEXAHI3MY
3AJIYYEHHS EKCIHEPTA Y KPUMIHAJIBHE IIPOBAJI’KEHHSI:
€BPOIHTEI PALIIMHUIM KOHTEKCT

Ilynesny Katepuna AnjpiiBHa
Odoxkmopka ¢hinocoii 6 eanysi npasa,
acucmenmka Kagheopu KpUMIHAIbHO20 Npoyecy [ KPUMIHALICMUKU
Jlveicokutl nayionanvuuil yHigepcumem imeni leana @panka
M. JIvsis, Ykpaina

[TpuBeneHHs HaIIOHAJIBHOTO 3aKOHOJABCTBA y cdepli KpUMiHAIBHOT
I0CTHLIT BiANMOBiAHO 10 craHaapTiB €C € OgHMM i3 €BpOIHTErpamiiHuX
3000B’s13aHb Jep)kaBM Ha IUIIXy A0 Berymy B €C. 30kpema, y 4epBHIi
2023 poky €Bpomneticeka Kowmicisi, HamaBmm cBiif BUCHOBOK o0 3asBKA
Vkpaian Ha wieHctBo B €C, 3a3Haumnma, mo Uisi HAOYTTS YKpaiHOO
qneHcTBa B €C, KIIOYOBUMH KPOKAaMH € TIOJIOJaHHS CIIPoO HEMpaBOMipHOTO
BHYTPIIIHROTO Ta 30BHIIIHBOTO BTPyYaHHA B CyAOBy cucremy (m. 1.3)
SIK YMOBH CTaOUILHOCTI IHCTHUTYTIB, IIO TapaHTYIOTh JEMOKPATil0, BEPXO-
BEHCTBO mpaBa Ta npasa JoauHu [1]. ITi3Hime, y 3BiTi €Bpomeicbkol
Kowmicii 3a 2024 pik, 3ragaHo npo noTpedy yXBaJeHHs KOHIEMNLIl MOJITHKN
pedopMyBaHHsI CyIOBO-CKCIIEPTHOT JisSUTBHOCTI BiAMOBIIHO J0 HaWKpamux
MiKHapoHUX npakTuk (1. 2.2.2) [2].

BoueBuap a1 rapMoHi3allii HalliOHAJBHOI IMPABOBOI CHUCTEMH 3 €BPO-
NEeHCHKUMH  CTaHAapTaMH, 30KpeMa 3 acquis communautaires €Bporneii-
cokoro Coro3y, € HeoOXiIHMM BJIIOCKOHAJIEHHS 3aKOHONABCTBA, IO € BaX-
JIMBOKO YMOBOIO JIJISI SIKICHOTO BTUICHHS KpaIllUX MPAKTHK Ta migxoxiB €C mix
gac B3IOIHCHEHHS CBO€i isUIGHOCTI OpraHaM{ TMPaBOTIOPANKY Ta IHIIAMH
Cy0’€KTaMH, MiSUTHHICTH SKUX “HAOMIDKYE MPaBOCYANS Y BUIIIAI YXBaJCHHS
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cyoBuX pimeHb. OJHUM 13 TakUX CyO’€KTiB € CYHOBI €KCIIEpPTH, ISUIBHICTH
SKUX CIIPSIMOBaHA Ha sIKicHe 3a0e3MeyeHHs] MPaBOCYIUIS IIUIIXOM HAJlaHHS
BHCHOBKIB 3 TIUTaHb, U BUPIIICHHS SKUX HEOOXiHI CIIeIliabHi 3HAHHS.

[Muranas pedopMyBaHHS IHCTHTYTY CY[OBHX €KCIIEPTH3 TPHUBAIMM Yac
00TOBOPIOIOTECSL Y HAYKOBHX Ta NPOQECiHHMX CHUITBHOTaX, a TaKoX Ha
JIlepKaBHOMY piBHI Oynm 3HiHiCHEHI MMeBHI CIpoOW 3MIHHUTH OpraHi3alliiHi
0COONMBOCTI MiSUTBHOCTI CY[OBHX eKcmepTiB. Jlo mpukiamy, y JHUCTOHani
2021 p. 3apeectpoBaHo TpoekT 3akoHy «IIpo CymoOBO-€KCIIepTHY isiib-
HicTe» Ne 6284 Big 05.11.2021 poky [6], a TakoX aNTbTEpHATHBHI IO HHOTO
3akoHONpoekTH Ne6284-1, Ne6284-2, Ne6284-3. Ilpote y numHi 2025 poxy
Hei npoekT 3akoHy OyJo BIIKIMKaHO, IO YHEMOXJIMBWIIO WOTO PO3IIIL
npodiIbHAM KOMiTeTOM Ta Hajaii y 3aii BepxoBoi Paam Ykpainu. lono
AIBTEePHATUBHUX 3aKOHOMPOEKTIB, To y 2022 poui OyB HagaHWil BUCHOBOK
npodiIbHOTO0 KOMITETYy HpO iX BKIIOYEHHS 10 TMOPSAKY IEHHOTO, MpoTe
HaJaxi i 10 ChOTOHI OOTOBOPEHHS OCTaHHIX HE BiOyBalIOCh.

Ille omHi€ro 3aKOHONABYOIO IHIIIATHBOIO, CIIPSIMOBAHOKO HAa BIOCKOHA-
JIeHHS KPUMIHAJBHOTO TIPOBA/DKEHHS B YAaCTHHI 3aJIydeHHS eKCcIepra
y 2021 poui O6yB mpoekT 3akoHy Npo BHECEHHS 3MiH a0 KpumiHambHOTO
MPOLECYAIbHOTO KOAEKCY YKpalHM OO0 YIOCKOHAJICHHS IESKHX II0JI0-
JKeHb, TOB'SI3aHUX 3 TIOPAOKOM TIPH3HAYCHHS eKkcmepTh3u Ne 6285 Bin
05.11.2021, sixkuit 3romom TakoX Oyio BiakiukaHo. BomgHowac ambrep-
HaTHBHUN 10 HhOro — Ne 6285-1 Bix 19.11.2021 y Bepecni 2025 poky OyB
BKJIFOUEHHUH 110 NOPsAKY neHHoro BepxoBHoi Panu Ykpainu IX ckiukanss
[4]. IIpote mpodinbHUI KOMITET IIe HE HAJaBaB BUCHOBKY IIOJO HOTO
MOJIOXKEHb., TakoX CxoXka 3aKOHOJABYa IHII[iaTHBa OyJa 3apeecTpoBaHa
JIeIo mi3Hime — igetsest mpo mpoekT 3akony Ne 10420 mix 22.01.2024,
SIKM{ TIPOTIOHy€ BHeceHHs 3MiHU B cT. 242 KIIK Ykpainu B 4acTuHi BIUTUBY
MOTEPIIJIOr0 Ha MOKJIMBOCTI IPOBEAEHHS EKCIIEPTH3H Y IIEBHUX KAaTETOPIsIX
MIPOBAKEHb (PUIHHATO 332 OCHOBY) [5].

[puHarinHo Big3HaAdy, IO IBi OCTaHHI 3rajlaHi 3aKOHOAABYl iHIIaTHBH
cepen IHIIOTO CTOCYIOTHCSI PO3IIMPEHHS MPABOBOTO CTATYCy MOTEPIIIIOro
B 4YaCTMHI HOro MOXMIIMBOCTI BIUIMBATH Ha 3aJly4eHHs €KcIepTa IJist
MPOBEJICHHS EKCIIEPTH3H, 1110 KOHIIENTYaJIbHO BiI0OpaXkae TEHJICHIIIIO BIPO-
Ba/DKCHHS “MiJXO0Jy, OPIEHTOBAHOTO Ha TMOTEPIILIOro” sK elEMEHTY €BPOiH-
TErpaliifHoro BJIOCKOHAJEHHs 3aKOHOJIaBCTBA. 3aIPOIIOHOBAHI 3aKOHOJaBU1
IHII[IaTUBY CHPSMOBaHI Ha BHKOHAHHA TyHKTY 3.8 posairy 23 (“Cynosa
BJaJa Ta OCHOBONOJIOKHI mpaBa”) JlOpo)KHBOI KapTH 3 NHUTaHb BEPXO-
BEHCTBA IIpaBa, 3aTBEP/UKEHOI B paMKaX €BPOIHTErpamiifHOTO IpoIecy,
30KpeMa B yacTuHi imuiemenTanii Jupexkrtusu 2012/29/€C, sika BCTaHOBIIOE
MiHIMaNbHI CTaHAApPTH IIONO TpaB, MIATPUMKH Ta 3aXUCTy MOTEPIINX
BiJl 3IOYHHIB.
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BonHowac xommieKCcHOro peopMyBaHHS IHCTHTYTY CYAOBOI eKcIiep-
TH3U Ta BIOCKOHAJIEHHS HOPMATHBHOTO PETyJIIOBaHHS 3aJydeHHs eKcrepTa
y KpUMiHalIbHE NPOBA/KEHHsI CTAaHOM Ha KBiTeHb 2026 poky He BinOyiocs.
Pazom 3 TuM, HEBIOB31 TaKKUX 3MiH CIIiJ O9iKyBaTH 3 OTJLAy Ha mir. 14, . 4.3
Jlopo>kHBOT KapTH 3 THTaHb BEPXOBEHCTBA MPaBa. 3TiTHO [[bOTO JOKYMEHTa,
npotsirom 2026—2027 poky 3aKOHOJABCTBO B cepi oprasizamii Ta IpoBe-
JECHHS CyJOBOi €KCIIEPTH3U Ma€ OYTH OHOBJIEHE 3 METOIO ““..BIOCKOHAJICHHS
JIOCTYTly OpTaHiB MPABOMOPANKY OO SKICHOI, OO'€KTHBHOI Ta IIBHAKOI
cynosoi excrieptusn” [3]. Vinerhcs mpo opramizamiitHi 0cO6IHBOCTI Iisib-
HOCTI CyJIOBUX €KCIEPTiB — BU3HAUECHHs Kiacu]ikalil cyI0BUX €KCIEepTH3,
BU/IIB EKCHEPTHUX CHELiaIbHOCTEHl Ta €IUHOrO IOPSIKY IPOBEICHHS
CYJIOBUX EKCIIEPTH3, PO3LIMPEHHS BHIIB €KCIIEPTH3, SKi MAaTHUMYTh IIPaBoO
MIPOBOJINTH IIPUBATHI CYAOBI €KCIIEPTH, CHewliati3amii cyJ0BOo-eKCIEePTHUX
YCTAaHOB Ta 3alpOBA/PKEHHS IHCTPYMEHTIB [U(pOBi3alil IisUTBHOCTI
oCTaHHIX [3].
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ITIOBHOBAKEHHS KEPIBHUKA ITPOKYPATYPU
ITPU 3ACTOCYBAHHI 3AIIOBIZKHUX 3AXO/I1B
B YMOBAX BOEHHOI'O CTAHY

IOpunmun Bacuiabs MuxkosaiioBuy
O00KMOp PUOUHHUX HAYK, NPOGecop KPUMIHAIbHOT Focmuyii,
npogecop xagheopu pinarncie, 0biKy i On00aAmMKy8aHHs
Yepuiseyvkuti mop2o6enbHo-eKOHOMIUHUL ITHCIUMYm
Heporcasrnozo mopeogenbHo-eKOHOMIYHO20 YHigepcumemy,
cmapuwiuii paoHuK 10Cmuyii, noyecHull NPayieHUK Npoxypamypu Yxpaiunu
M. Yepnisyi, Ykpaina

BiliHa € eKCTpaopJMHApHOK IOJI€I0 B MPaBOMYy O, 3IHCHEHHS
SIKOT BUKJIMKAE TJICTAaBU 3aCTOCYBaHHS IHCTUTYTIB KpaiHbOi HEOOXIITHOCTI,
sk B cepi nmpotunii arpecii, Tak 1 B cdepl 3aKOHOAABUOTO PEryJIOBaHHS
CYJIOYMHCTBA Ha TEPUTOPISX 30pOHHOr0 KOH(IIIKTY, 8 TOMY 3MiHH ITPOLIECY-
AJIFHOTO 3aKOHOZABCTBA MArOTh 3a0e3IeuyBaTH OajlaHC MPUBATHHX 1 IyOJIiv-
Hux iHTepecis [1, c. 1031].

AKTYaIbHICTh IIBOTO JOCIIKEHHS 3yMOBIICHO THM, IIIO Y BiIITOBiTHOCTI
mo m. 2 cr. 131-1 Koncrutymii YkpaiHu ...Harjsg 3a HE TJIaCHUMH
Ta IHIIMMH CHITYAMH 1 PO3MIYKOBUMH JMiSIMH OpraHiB IPaBONOPSAKY
3IIHACHIOE IPOKypaTypa Ykpainu... [2, c. 410].

[pesunent Ykpainu minnucaB 3akoH Mpo 3aTBepKeHHS Ykasy llpesn-
nenra Ykpaiuu «IIpo mpooBxKeHHs CTPOKY Jif BOEHHOTO CTaHy B YKpaiHi»
Ne 4857-1X Bin 28.04.2026 [3].

Boennuii cran B YkpaiHi akTyaiizyBaB psiji iCHYIOUMX HpOOJieM KpHMi-
HaJIHOTO INPOBa/DKEHHSI B YKpaiHi Ta MOPOAMB PSJl HOBHX, IO BHKIHMKAJIO
cUCTeMHI 3MiHH Ta JonoBHeHHs A0 Posniny 1X-1 KIIK Ykpainu. [Ipu qomy
L€ TOPKAETbCS YMOBHO JBOX HamnpsMKiB: (1) po3ciigyBaHHsS BOEHHHX
3704MHIB; (2) po3ciimyBaHHS IHIIMX KPHUMIHAJIBHUX MPaBONOPYILICHB.
CkJ1aHOII BUHUKAIOTh Y KOHTEKCTI IPOBEAEHHS NpolLecyallbHUX Ail Ta ix
(bikcyBaHHS, OINEPATHBHOTO NPHUHHATTS NPOLECYAIbHHUX pillIeHb, 3aXO0JiB
3a0e3neueHHs] KpUMIHABHOTO TPOBAKECHHS, CTPOKIB KPUMIHAIBHOTO TIPO-
B DKCHHS, TOBHOBAXXCHb NPOKYpOpa Ta KEpiBHUKA OpraHy IIPOKYpaTypH.
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VYci ui dakropu mMO-pi3HOMY BIUIMBAaIOTh Ha €(EKTHBHICTH JIOCYJOBOTO
PpO3CITiTyBaHHS.

BapTo migkpecnuTH, 1Mo y Mmporeci IpoBeIeHHS JTOCYAOBOTO PO3CIiTy-
BaHHA IIi€l KaTeropii KpUMiHAJIBHUX MPABONOPYIIEHb JOBOJI YacTO BHHH-
KaloTh TPOOJIeMH OpTaHi3amifHOTO Ta MPAaKTHYHOTO XapakTepy, 30Kpema,
yepe3 HEMOXJIMBICTP OTPHUMAaHHS JIOKa3iB 3 THMYAacOBO OKYIOBAaHUX
TEPUTOPiil UM TEPUTOpiH, Ha SKUX BEeXyThCsA OOHOBI Aii, 30KpemMa IOMUTY
CBIJIKiB, SIKi 3HAXOIATHCA HAa OKYIIOBAHHUX TEPHUTOPISAX, MPOBEACHHS BUIMKHU
JIOKYMEHTIB, OOIIYKiB, CIIAYOTO €KCIIEPUMEHTY TOIo. I BUpIIeHHS 1UX
nuTaHb y OepesHi 2022 porli 3aKOHOAABIEM OyJIO BHECEHO psJ 3MiH
10 KpuMiHaIbHOTO MpOLECYanbHOTO KOJCKCY YKpaiHH, 30Kpema, 10 po3-
nuty IX-1, skuil periaaMeHTye OcoONMBHIT peXHUM IOCYHOBOTO PO3CIimy-
BaHHS, CYJIOBOI'O PO3MIAAY B yMOBaX BOEHHOTO CTaHy. BiAmoBimHI 3MiHU
Oyno BHECEHO TaKoX 3akoHOM VYkpainum Bim 14 kBitHa 2022 poky
Ne 2201-IX «Ilpo BHeceHHs 3MiH n0 KpuMmiHagpHOro mporecyaabHOTO
KOJIeKCY YKpaiHH IOJ0 YAOCKOHAJIECHHS MOPSIKY 3AIHCHEHHS KPHUMiHAIb-
HOTO TPOB3/DKEHHSI B YMOBAaX BOEHHOTO CTaHy». Tak, 3MiHH OyJ0 BHECEHO
0 HOPM, SIKi perjJaMeHTYIOTh MOBHOBaXKeHHs mpokypopa (cr. 36 KIIK),
KepiBHHKa opraHy nocynoBoro poscmigyBaHHs (cT. 39 KIIK), mopsaxy
MTOHOBJICHHS TIporniecyainbHUX cTpokiB (cT. 117 KIIK) ta Garato inmmx [4].
TakuM 4MHOM, TTOBHOB)KEHHS KEPIBHUKA MIPOKYpPATypH B YMOBaX BOEHHOTO
CTaHy CYTTEBO PO3IIUPEHO, OCKUIBKH MPOKYypOpa YHOBHOBKEHO MO CYTI
BUKOHYBaTH (YHKIIIO CY/JIOBOTO KOHTPOJIO Ta MPOJOBXKYBAaTH JiI0 3aIio-
ODKHOTO 3ax0Ay y BHIVISII TPUMaHHs Mija BapToio Tomo. OTxe, MOXEMO
KOHCTaTyBaTH, 110 3aKOHO/ABIIEM Hapasi CyTTEBO 30LIBIIEHO MPOIeCyanbHi
MOXIIUBOCTI CTOPOHM OOBHHYBa4y€HHs, TOOTO IPOKypopa, a TaKoxXK
CHpOLIEHO psii mponenayp. Tak, 3aKOHOAaBelb IependadunB MOXIHUBICTh
NPOKypopa Ta CIIJUOT0 Y BHIIQAKY BIJCYTHOCTI TEXHIYHOTO JOCTYILY
JI0 €IMHOTO PEECTpPy JOCYNOBUX PO3CIiTyBaHb O(GOPMHUTH DIIIEHHS 00
MOYaTKy JOCYOOBOTO pO3CIiAyBaHHS dUepe3 BHHECCHHS BiqIOBiTHOI
MOCTAHOBM 3 TMOJAJNBIIMM, 33 MOXINBOCTI, BHECEHHSIM BiJOMOCTEH
J10 €MHOTO PEeECTPyY NOCYOBUX PO3CIilyBaHb.

Kpim Toro, citii 3BepHYTH yBary Takox i Ha PO3IMIMPEHHS 3aKOHO/IABLIEM
MOBHOBa)XEHb KEpIBHMKa NPOKYypaTypd B YMOBaxX BOEHHOro crany. Tak,
y BHUNQJKYy, SKIIO CIIAYUA Cyqis HE MOXKe 00 €KTHBHO BHUKOHATH CBOi
MOBHOBa)XEHHS, KEPIBHUKY IPOKYpaTypH HaJaHO MpaBo BHOOpPY 3amolix-
Horo 3axoxy. Y mepion nmo 25 cepnus 2022 poky, ToOTO 1O HaOpaHHs
yuHHOCTI 3akoHoM Ykpainu «[lpo BHecenHs 3miH 10 KpuminanbsHoro
MPOLECYAIBHOTO KOJIEKCY YKpaiHM II0M0 YJOCKOHAJICHHS OKPEMHX
MOJIO)KEHb  JJOCYZOBOTO PO3CITiAyBaHHS B YMOBaX BOEHHOTO CTaHy»
Bim 27 mmmus 2022 poky Ne 2462-IX, KepiBHHK NpOKyparypu MaB
MMOBHOBA)XEHHS CAMOCTIHHO BH3HAYHMTH 3alO0DKHUHM 3axifi y BHUIIIAII
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TpUMaHHS MiJ BapToro npotrsiroMm 30 ni6 moxo ocodH, siKa MiTo3pIOETHCs
Yy CKO€HHI TSDHKKMX a00 OCOONMBO TSDKKMX 3JIOYHMHIB, SIKIIO 3aTpUMKa
B 00paHHi 3arm001>KHOTO 3aX0/ly MOYXE IPHU3BECTH JI0 BTPATH CIIIIB 3JII0YHHY
abo Breui ocobm. Y crarti 615 KIIK Vkpainm iCTOTHO 3MiHEHO MEperik
MIOBHOBa)XXE€Hb, SIKI MOXE 3IIHCHIOBaTH KEPIBHUK OpraHy IpOKYpaTypH,
SKIIO BIICYTHA OO0’€KTHBHA MOXIIUBICThP BHKOHAHHA CIITYUM CYIICIO
MMOBHOBa)keHb. KepiBHUK MPOKypaTypu TaKOX Y pasi, AKIIO CIITYUN CyAns
He MO)Xe 00’ €KTUBHO BUKOHATH CBOi IOBHOBAYKEHHS, Ma€ MPAaBO BHPIITyBAaTH
HACTYITHI MUTAaHHS: 3AIHCHEHHS MPUBOJY; TUMYACOBOTO JIOCTYIy AO pedeit
Ta JOKYMEHTIB, apelTy MaifHa; IPOAOBXKEHHS CTPOKY JOCYJOBOTIO
PO3CITiyBaHHs; HaJaHHsS J03BOJY Ha NMPOHHKHEHHS JIO XHUTJIA YU IHIIOTO
BOJIOZIIHHS 0COOM; Ha OONIYK; OTpPUMaHHS 3pa3KiB 3 peueil 1 JOKyMEeHTIB; Ha
MIPOBEJCHHS HETJIaCHOI CIiYO0i (PO3UIyKOBOi) Aii 1O HOCTaHOBJIEHHS yXBalld
ciiggoro cyani Tompo [5]. [Ipu nboMy BaJIMBHM € IpaBHiIbHE 0(OPMIICHHS
pilICHHS KepiBHMKA IPOKYpPaTypH, BOHO Ma€ OyTH HAIEKHUM YHHOM
MOTHBOBaHE Ta BimmoBinaTu BuMoram, BusHaueHnM KIIK Vkpainu. Pimenns
KepiBHUKa OpraHy MpOKypaTypH NpHHMaeTbcs y (OpMi MOCTAHOBH Ta Mae
MICTHTH OOTPYHTYBaHHS TNPaBOMIPHOCTI 3AIMCHEHHS HHM ITOBHOBa)XXEHBb
criggoro cyani. OTxe, Mo CyTi Ha HPOKypopa MOXYTh OyTH MHOKJIaaeHi
MMOBHOBA)XEHHS CIIMYOTO CYANi Y 3B’SI3Ky 3 HEMOXKIMBICTIO BHUKOHAHHS
OCTaHHIM CBOiX (DyHKIIil y BCTAHOBIICHI 3aKOHOM CTPOKH.

Cneundika 3abe3nedeHHs NPOKypOPOM JOMYCTUMOCTI JI0Ka3iB y KpUMi-
HaAJIbHOMY TPOBA/DKEHHI B YMOBaX BOEHHOTO CTaHy MOJIATA€ y: HAsBHOCTI
JIOZIATKOBHX T'PYI MOBHOBaXKEHb 110JI0 3a0€3MEeUeHHs JOIyCTUMOCTI JJOKa3iB
(30KpeMa, TOBHOB@KEHHS, SIKI peajli3yloThCs CaMOCTIHHO HPOKYpOpOM
y TIepioi BOEHHOTO CTaHy; ITOBHOBAXXGHHsI NMPOKYpOpa OO 3BEPHEHHS
3 KJIOTIOTAHHSMH /0 KEpiBHHKA OpraHy NPOKypaTypH Yy CHUTYyalisiX, KON
BIZICYyTHS 00’€KTMBHA MOXJIMBICTh BHUKOHAHHS CIIJUUM CYAJICI0 TMOBHO-
Ba)XCHb, mepeniveHux 1. 2 4. 1 ct. 615 KIIK Ykpainu; mono 3abe3neveHHs
JIOTPUMAaHHS TOPSIKY 30MpaHHs JOKa3iB); MIMPOKIiH B3a€EMOIii 3 KepiBHUKOM
OpraHy TPOKYypaTypH; JOBENEHHI BiJICYyTHOCTI 00’€KTHBHOI MOXIIUBOCTI
BUKOHAHHS CIIIAYUM CYIJCH0 MOBHOBaXKEHB, mepeadaueHux crarrsimu 140,
163, 164, 170, 173, 186, 187, 189, 190, 206, 219, 232, 233, 234, 235, 245-
248, 250 Ta 294 KIIK VYkpaiHu; MOXIHMBOCTI OTPHUMaHHsS IOKa3aHb,
AKi OyAyTh BHKOpUCTaHI K Aoka3u y cyxi. KimowoBuMm y 3abesneueHHi
MPOKYPOPOM JIOIYCTHMOCTI JIOKa3iB B yMOBax BOEHHOTO CTaHy € caMme
OOIpYHTYBaHHSl y KJIOIIOTaHHI KEpIBHMKY OpraHy IMpOKypaTypH, IO Bij-
CYTHsI 00’€KTHBHA MOJMJIMBICTh BUKOHAHHS CJIITYMM CY/AJCIO TOBHOBa)KEHbD,
iHaKme y Mail0yTHbOMY € PHU3MK BH3HAHHS JIOKa3iB HENOMyCTUMUMH. [l
YTOYHEHHS! TOBHOBa)XXKEHb NPOKYpOpa Ta YCYHEHHs KOJIi3ii CIifi yTOYHUTH
nonoxeHHs cT. 280 KIIK Ykpainu cTocoBHO cy0’€KTa 3ymUHEHHS JOCYIIO-
BOTO PO3CIiAyBaHHA y MIEPiO BOEHHOTO CTaHY.
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HesBakaroun Ha HarajgbHICTh BIIPOBAUKEHHS TaKUX 3MiH, 3JIMIIAETHCS
JUCKYCIMHMMH TMTaHHS BHU3HAUCHHS B)KMBAHWUX 3aKOHOJABLIEM KaTEeropii,
MOXJIMBOCTI OCKapK€HHsS NPUHHATHX KEpIBHUKOM OpraHy IpOKypaTypu
pilIeHb i MeBHUX 3aKOHOJAABUHX CynepeuHocTed. [Ipu oMy citin 3BepHYTH
yBary Ha BaroMi 3a0e3meueHHS PO3YMHOTO OalaHCy MiX (QYHKITiSIMH
OOBHHYBAUYCHHS i CYZOBOTO KOHTPOIIO B MEXaX JOCYIOBOTO PO3CIiTyBaHHS
33011 YHUKHEHHS BHUNAIKIB HENMPaBOMIpHO OOMEXEHHS TIIpaB JIIOIUHH
Y KpUMiHAJIEHOMY IIPOBAKEHHI.

[MutaHHS HaJeXKHOTO NOTPUMAHHS NpaB JIIOAWHH, 30Kpema 1 300Ky
JIEp)KaBH, € OCOOJMBO aKTyaJbHHM B acleKTi peaii3alii 3aBJaHb 00
e(peKTUBHOTO, TIOBHOTO 1 HEYNEpeIPKEHOro JJOCYA0BOTO PO3CIiAyBaHHS
1 CymOBOro poO3risily B paMKax KpHUMIiHaJBHHMX TPOBaKeHb. HaBiTh
BPaxOBYIOUH YMOBH BOEHHOTO CTaHy, BIJIIOBiIHI OOCTaBUHM HE MOXYTh
CTaTH MiJCTaBOIO I BIJCYTHOCTI a00 MiHIMi3allii KOHTPOIIO 3a TapaH-
TYBaHHSM IPaB 0COOM y KpUMIHAJIBHOMY mporeci. TakuM 4HHOM, 3aKOHO-
JaB4i HOBOBBCJCHHS IIOBHHHI CHpHATH Oe33alepeyHOMYy BHKOHAHHIO
OCHOBHHX 3aBJJaHb KPHMIHAJILHOTO NPOBAIKESHHSI.

BucHoBOK. 3piificHEHHS KEpiBHUKOM MpPOKypaTypu (QYHKIIi CIig90TO
CyIi B yMOBaX BOEHHOTO CTaHy He MOPYIIye TapaHTOBaHi mpasa i cBoboan
JOAWHU OCKIUTBKU TIPOKYPOP OUTBII MHPOKO O3HAWOMIICHHH 13 MaTepiajamMu
KPUMIHAJIBHOTO MPOBAPKCHHS, a CIIMYMA Cyqas y CBOIO 4epry y Oymab-
SIKOMY pa3i 00MeKEHHUI 00CATOM 3asBICHUX KJIOMOTaHb 1 CKapr.
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OPI'AHI3ALIA ITPOKYPOPOM INOBEJEHHSA KOHTPOJIIO 3A
BUUMHEHHSAM 3JIOYMHY B YMOBAX BOEHHOI'O CTAHY

HOpunmun ITaBiao BacuinboBuy
acnipanm 4-20 poxy ounoi popmu HaBYaHHS acnipanmypu,
Kuiscokuii ynisepcumem npasa Hayionanonoi akademii Hayk Yxpainu
m. Kuis, Yxpaina

[pesupent Ykpainu mignucaB 3akoH Npo 3aTBepIuKeHHs Ykaszy [Ipes3u-
neHTta Ykpaiau «IIpo mpooBxKeHHs CTpOKY [ii BOEHHOTO CTaHy B YKpaiHi»
Ne 4857-1X Bin 28.04.2026 [1].

Monii 24 mrororo 2022p. € CBOEPIOHOIO MEPEBIPKOIO  CTIHKOCTI
Ta epeKTUBHOCTI KPIMIHAJIBHOTO MPOLECYAFHOTO 3aKOHOAABCTBA YKpaiHH,
BUMararoy CHCTEMHHX Ta KOMIUIEKCHHX 3MIH y BCIX aclleKTax, 30Kpema,
Y KOHTEKCTi BIICBKOBOTO KOH(QJIIKTY, a TOMY CJiJl 3BepHYTH yBary Ha BHe-
CeHHs 3MiH Ta fJonoBHeHH: 110 cT. 271 KIIK Ykpainn.

3o0kpema, MPOBEINCHHS HETTACHHUX CIIT4nuX (pO3IIyKOBHX) ik (mami —
HCP/I) B xoai omepaTHBHO-PO3IIYKOBOI AISUTBHOCTI Ta y KpUMiHAJIBHUX
MPOBA/PKEHHSAX, BINNOBIAHO A0 BHUMOr KpHMIHAJIBHOIO MPOIECYaIbHOIO
komekcy VYkpainm (mami — KIIK) € BaxkiuBUM Ta 4acTo HE3aMiHHUM
IHCTpYMEHTOM Yy cdepi BHSBICHHS, PO3KPHUTTS 3JIOYMHIB Ta HAJIEKHOTO
JIOKYMEHTYBaHHSl NPOTUIIPaBHUX [iifi Ta HaMmipiB OKpeMHUX 0ci0 4u yrpy-
noBanb. OpnHieto i3 Takux HCPJ] € KoHTposb 32 BUMHEHHAM 3JI0YHMHY, SKHA
srimHo 31 c1. 271 KIIK Moke 3ailicHIOBAaTHCS y BHIaJIKax HasBHOCTI
JIOCTAaTHIX TMIJCTaB BBAXATH, IO TOTYEThCS BUMHEHHS a00 BUMHSIETHCS
TSOKKMH 9M OCOOJIMBO TSDKKHMH 3JI0YMH, Ta HMPOBOAUTHCS B TaKHX (OpMax:
1) KOHTpOJIbOBaHA TMOCTAaBKA; 2) KOHTPOJbOBAHA Ta ONEpPATHBHA 3aKyIIKa;
3) criertiaabHIIA CITiIUHIA eKCTIEPUMEHT; 4) IMITYBaHHS 0OCTAHOBKH 3JI0UHHY.
Cepen 1mmx QopM OKpeMO MOKHA BHIUIATH CIHEIaNbHUA  CIiTIui
eKCTIIePUMEHT Ta IMITyBaHHS OOCTAHOBKM 3JIOYHMHY, SIKI € HOBEJIaMHU
Yy KpUMiHAJbHOMY HPOLIECYaIbHOMY 3aKOHOJIABCTBI YKpaiHH, OCKUIBKH 0
npuitaarTs yunHoro KIIK y 2012 poui, BOHM HE NMPOBOJMIKCH Ta CBOTO
HOPMaTHBHOTO 3aKPiIUICHHS HE MaJIH.

Cuif TakoX CKaszaTy, 110 HAYKOBLSIMH MaJI0 YBard MpUAUICHO il Temi,
HE BPaxOBYIOUM JIOCHI/PKEHHSI IIEBHUX il acleKTiB OKPEMHMH HayKOBISIMH,
cepen sskux C.B. Adayn, O.B. bonrap, M.JI. I'pi6os, A.JI. Jans, I'.P. Kper,
C.I. Hikomnarok, P.A. Paguenko, P.B. CyBopoBa. Bee 1ie Bkasye Ha ii akTy-
AJIBHICTh T2 HEOOXIAHICTH NOAAIBIIOTO ONPAIIOBAHHSI.

Hacammepen momimpHUM OauuThCs 3°SCYyBaHHS IIOHATTS Ta CYTHOCTI
CIEIIaJbHOTO CIIIAYOTO EKCIIEPUMEHTY, SK II¢ OaduThCsi Ha CHOTOMHI
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HAyKOBISIMM y iX JIOCHIDKEHHSIX Ta Yy IIPaBO3aCTOCOBHIM ITPaKTHIIL.
Crin ckazatyu, mo y KIIK He mictuthest nedininii 1iei GopMu KOHTPOIIO
32 BUNHEHHSM 3JI0UHHY.

VY 4. 5 cr. 271 KIIK Bka3yeTbesl, IO «HOPSAAOK I TAKTHKA MPOBEICHHS
KOHTPOJILOBAHOI IIOCTaBKH, KOHTPOJHOBAHOI Ta ONEPATHBHOI 3aKyIKH,
CHEIIaTbHOTO CIITYOTO EKCIEePHMEHTY, IMITYBaHHS OOCTAHOBKH 3IIOUHHY
BH3HAYAETHLCS 3aKOHOIABCTBOMY [2].

BusnaueHHs faeThcs y MiA3aKOHHOMY akTi — B [HCTpykmii mpo opra-
Hi3aIlil0 MPOBEACHHS HETIaCHUX CHiTInX (PO3IIyKOBHX) Milf Ta BHUKOPHC-
TaHHs iX pe3yJbTaTiB y KPUMiHaJbHOMY IPOB3KCHHI, sika 3aTBep/pKeHa
CIUTBHUM Haka3oM [eHepaibHOI TpOKypaTrypu VYkpainu, MiHicTepcTBa
BHYTpIIIHIX crpaB Ykpainu, CiyxOu Oe3mexku YxpaiHu, AamiHicTparii
JepxaBHOT TpUKOpAOHHOI cinyxOu VYkpainu, MinicrepcTBa QiHaHCIB
Vkpainu, MinictepctBa roctunii Ykpaian Ne 114/1042/516/1199/936/
1687/5 16 mamuctomaga 2012 poky. 3riguo m. 1.12.4 Ha3Banoi Inctpykmii
CHCIiaTbHAN CHITYNA EKCIIEPHUMEHT IONIsTa€ y CTBOPEHHI CITYAM Ta
OTIepPATHBHUM IiAPO3ALIOM BiAIIOBITHAX YMOB B 0OCTaHOBII, MAKCUMAIEHO
HaOMIDKEHIM 0 peanpHOi, 3 METOI0 MEePEeBipKH MIHCHUX HaMipiB HEBHOI
ocobn, y misx AKoi BOAYAIOTHCS O3HAKM TSDKKOTO YH OCOONHBO TSHKKOTO
3TI0YMHY, CTIOCTEPEKEHHS 3a ii MOBENIHKOIO Ta NPHUHHATTSIM HEI PIilIeHb
I10/I0 BUMHEHHS 37104uHY [3].

Po3’sicHenHst nporo mnonoxeHHs naB BepxoBuuit Cyn y mocTaHoOBI
Big 12 TpaBus 2021 poky y cmpaBi Ne 750/10362/17, npoBamkeHHs
Ne 51-5319 km 20. Cyxm 3BepHYB yBary Ha Te, IO OJHI€I0 3 O3HAaK
CHELIAIBHOTO CIITYOT0 eKCIIEPUMEHTY € MeTa HOro MpOBEICHHS, 30KpeMa
nepeBipka JifiCHIX HaMipiB MEBHOT 0cOOM, y AisX KO BOAYAIOTHCS O3HAKH
TSDKKOTO YW OCOOJIMBO TSDKKOTO 3JI0YHMHY, CIIOCTEPEXKEHHS 3a 11 ITOBEIIHKOIO
Ta TIPUHAHATTSAM HEI0 pINIEHHS IOA0 BYMHEHHS 35104MHy. llpu mpomy,
TSDKKICTh BYMHEHOTO 3JI0YMHY € HEOOXITHOI0 YMOBOIO ITPOBEICHHS IIi€l
HCPJ.

[HmIa o3Haka cHeniaibHOTO CIIYOTO E€KCHEPHMEHTY IIOJNISTaE y TOMY,
IO MiJ Yac HOro HpOBEACHHS JOMYCKAETHCS BUKOPUCTOBYBATH HE JIMILE
NpupoHi (3BUYAiiHI) yMOBH, a ¥ CTBOPIOBATH IITY4YHY OOCTaHOBKY abo
IITy4yHi yMOBU. Takuii BHCHOBOK BHIUIMBA€E 13 BH3HAYCHHS TMOHSITTS
«crieliaNbHUK CIIiTYMH eKCIIepUMEHT» HajaHoro B I[HCTpykuii, a came:
IO II€ «CTBOPEHHS CJIIMYMM Ta OINCPATHBHUAM IIiIPO3/IIIOM BiIIMOBITHIX
YMOB B 00CTaHOBIIi, MAKCUMaJILHO HAOJIMKEH1H 710 peaibHOT».

Omxe, 00CTaHOBKA MTOBHHHA BiJMOBIIaTH HACTYITHUM BHUMOTaM: 1) BOHa
MOBUHHA CKJIAJATHCS HA OCHOBI iH(oOpMalii Npo 3JI0YMHHY [IisUTBHICTH
oco0u, HasBHOI B CIi4Oro abo OIepaTHBHOTO Mixpo3ailty; 2) us oOcra-
HOBKAa TIOBMHHa OYyTH MAaKCHMaJbHO HaONMKEHOI [0 Mpe3l0MOBaHOI
3TIOYMHHO]I TISUTBHOCTI 0CO0H, MO0 SKOT IMPOBOIUTHCS EKCIIEPUMEHT.
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@DaKkTUYHUM TI0YaTKOM CIIEHIalbHOIO CIIMYOT0 EKCHEPUMEHTY CIIif
BBa)KaTH Jii 31 CTBOPEHHS IITYYHOI 0OCTaHOBKH, HE3AJISKHO BiJ Iiif ocodw,
L1010 SKO1 MPOBOJAUTHCS TAKUM €KCIIEPUMEHT [4].

HeonHo3Ha4uHE TpakTyBaHHS Yy HAyKOBIIB Ta NPAKTHKIB BHKIHKAE
MUTAHHS TIPO Te, 32 YMIM PIMIEHHSIM Ma€ TPOBOJUTHUCS CHELIATbHAN CIITIni
EKCIIEPUMEHT — MPOKypopa YH CIIJI0ro CyAZi 3a IMOCTaHOBOIO IPOKYpOpa.
3maBanocs 0, HIIKMX CKJIQQHOIIIB 3 I[LOr0 IMUTAHHS BUHUKATHA HE IMOBHUHHO,
ockinmpkn y 4. 4 cr. 246 KIIK 49iTKO 3aKpiljieHO MOJOXKEHHS PO Te, II0
MpaBO NPUHHATA pIMICHHS PO MPOBEACHHS TaKOi HErIacHoi Ciimdoi
(po3urykoBoi) [il, SK KOHTPOJIb 32 BYMHEHHSM 3JI0YMHY, Ma€ IIPaBo
BUKJIIOYHO ITPOKYPOP.

SIKII0 aKIEeHTYBaTH yBary Ha CHeLiaIbHOMY CIITHOMY €KCIIEpUMEHTI, TO
CIIiJI CKa3aTy, 110 y HPaKTHI IPaBOOXOPOHHUX OPTraHiB, SKi YIOBHOBaXKEH1
Ha nposexenuss HCPJ/l, Ta Hepigko mij dYac po3risily KpUMIHAIBHHX
MIPOBAPKEHb B CyJax Pi3HMX IHCTaHIIN TPAIUISETHCS YAMAao TTIOMUJIOK Ta
MPOTaNH, 3YMOBJIEHHX HENPAaBWIGHIM TPAaKTyBaHHSIM CaMoOi CyTi mi€l
cmiggoi (pO3MIYKOBOi) Jii, MOPYIICHHSAMH NPOIECyalbHOTO TMOPSAIKY ii
MPOBEACHHS, HEJOCTaTHIM  JOCBIIOM  CIIJU4UX Y  OIEPATUBHHUX
ciiBpobiTHUKIB Tipu 3acTocyBaHHI cT. 271 KIIK, Ta iHmMMMH YWHHUKAMH,
Ha SIKi cIig 3BepHyTH yBary Oimpm muibHO. Crix ckasat, mo y KIIK
He MICTUThCS AediHiLii i€l popMH KOHTPOIIIO 32 BAMHEHHSM 3JI04YHHY.

Y u. 5 cr. 271 KIIK BkazyeTbesi, 10 «HOPSIOK I TAKTHKA MPOBEICHHS
KOHTPOJIbOBAHOI IIOCTaBKM, KOHTPOJBOBAaHOI Ta OIEPAaTUBHOI 3aKyIKH,
CHELiaIFHOTO CIIITYOT0 EKCHEePUMEHTY, IMITYBaHHS OOCTaHOBKH 3JI0YUHY
BHU3HAYAETHCS 3aKOHOJIAaBCTBOMY [2].

BusHaueHHs1 Ja€Tbesl y MiJI3AKOHHOMY akTi — B [HCTpyKWii mpo oprai-
3aIlif0 POBEACHHS HETIACHUX CIITUMX (PO3IIYKOBUX) JIilf Ta BUKOPHCTaHHS
X pe3yipTaTiB y KpUMiHAJIBHOMY MPOBA/KCHHI, SIKa 3aTBEP/DKEHA CHUTBHUM
Haka3oM ['eHepanbHOI Mpokyparypu Ykpainum, MiHicTepcTBa BHYTPILIHIX
cnpaB Ykpaian, Cuyx0u Oesmekn Ykpaiam, AnminicTparmii [epxaBHOi
MpUKOpIOHHOI cimyxk0u VYkpaiau, MinictepcTBa (¢iHaHCIB YKpainw,
MinictepcrBa roctunii Ykpainu Ne 114/1042/516/1199/936/1687/5 16 nuc-
tonana 2012 poky. 3rigHo m. 1.12.4 naszpanoi IHcTpykumii creuianbHui
CHIZYUHA EKCIIEPUMEHT TMOJSIra€ y CTBOPEHHI CIIMYMM Ta OIEPAaTUBHUM
MiZPO3/IJIOM BiAMOBIIHUX YMOB B OOCTAHOBI[, MAaKCUMAaIbHO HAOJIMKCHIN
JI0 peaJibHOI, 3 METOI0 MEPEeBIpKH JIMCHMX HaMIpiB MEBHOI 0coOw, y Hisx
K0T BOAQUaArOTHCS O3HAKM THKKOTO YH OCOOJMBO TSDKKOTO 3JIOYHHY,
CIOCTEpeXXEHHS 3a 1i IMOBEIIHKOI0 Ta NPUHHATTAM HEI pilleHb MI0A0
BUMHEHHS 3104HMHY [3]. Po3’sicHeHHs 1boro mosjokeHHs naB BepxoBHuid
Cyn y mnocranosi Bin 12 tpaBHst 2021 poky y cmpasi Ne 750/10362/17,
npoBamkeHHT Ne 51-5319 xm 20. Cyx 3BepHYB yBary Ha Te, IO OJHIEIO
3 O3HAK CIIEIIaJbHOTO CIIIYOTO0 EKCIIEPUMEHTY € MeTa HOro IpOBEACHHS,
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30KpeMa IMepeBipKa AIHCHUX HaMIpiB IMEBHOI OCOOH, y HisfX KO BOAYarOTHCS
03HAKU TSDKKOTO YM OCOOJMBO TSDKKOTO 3IIOYMHY, CIIOCTEPEIKEHHS 3a 1i
MOBEIIIHKOK Ta NPUHHATTAM HEIO PIMICHHS IOJ0 BYMHCHHS 3JIOUUHY.
[Ipu mpoMy, TSDKKICTE BUMHEHOTO 3JIOUYMHY € HEOOXITHOI YMOBOKO IPOBE-
nenas miei HCP/I. IHma o3Haka coemiadbHOTO CIITYOTO EKCIIEPHMEHTY
MOJISITae y TOMY, IO i Yac HOro MpPOBENCHHS JOIMYCKAETHCS BHUKOPIHC-
TOBYBaTH HE JIMIIE NMPHUPOIHi (3BUYAlHI) YMOBH, a i CTBOPIOBATH IITYyYHY
00cTaHOBKY a00 mITyyHi yMOBU. Takuii BHCHOBOK BHIUIMBA€E 13 BU3HAYCHHS
MOHATTS «CHELIANbHUIN CITINHA eKCIepHUMEHT» HamaHoro B I[HCTpykuii,
a caMe: M0 16 «CTBOPEHHS CIIIYMM Ta ONEPATUBHHM MiIPO3ALIOM
BIJINIOBITHMX YMOB B OOCTaHOBIIi, MAKCUMAaJIbHO HAOIMKECHIN 10 peabHOD».

OTXe, Ha Hall MOMIA, 0OCTAHOBKA ITOBMHHA BIAMOBIIATH HACTYITHUM
BAUMoraMm: 1) BOHAa TOBHHHA CKJIQJaTUCS Ha OCHOBi iH(opMarii mpo
3JI0YHHHY MisUTBHICTE OCOOWM, HAasSBHOI B CHITYOro abo OIEepaTUBHOIO
MiApO3ainy; 2) 1 00CTaHOBKA MOBHHHA OYTH MaKCHMAalbHO HaOIMKECHOIO
JI0 TIPE3FOMOBAHOI 3JIOYMHHOI MISTTBHOCTI OCOOW, IMIOAO SIKOi MPOBOIUTHCS
eKcIiepuMeHt [5].

QaKTHYHAM TOYaTKOM CHEHiaTbHOTO CIIAYOr0 EeKCIePUMEHTY CIif
BBaXKAaTH Jii 31 CTBOPEHHs IITyYHOI OOCTaHOBKH, HE3aJIe)KHO Bif Iiii ocodu,
OO0 SKOi TPOBOOUTHCA Takuii ekcrepuMmenT [4]. HeongaoszHaune
TPaKTYBaHHs y HAyKOBIIIB Ta MPAKTHKIB BUKIUKAE MUTAHHSI PO TE, 32 YHIM
pIILICHHSAM Ma€ MPOBOJUTUCS CIHEIIaJbHUI CIIAYUNA  EKCIIEPUMEHT —
MPOKypopa YW CIIIY0ro Cy/Jl 3a MOCTAaHOBOK MpPOKypopa. 3xaBanocst O,
HISIKAX CKIIQJHOINIB 3 IbOTO MUTAHHS BUHUKATH HE TMOBHUHHO, OCKIJIBKU
y 4. 4 cr. 246 KIIK 4iTKO 3aKpilUIEHO TOJIOKEHHS MpO Te€, L0 TPaBo
MPUUAHSATH PIIICHHS PO MPOBEICHHS TaKOT HETIaCHOT CITiTu0i (PO3ITYKOBOT)
JTii, IK KOHTPOJTb 32 BUNHCHHSM 3JI0YHHY, Ma€ MPaBO BHKIIIOYHO MIPOKYPOP.

Y THX ’ke BHUNAIKaX, KOJIH BHUHUKAE HEOOXiMHICTH THMYaCOBOTO
OOMEKECHHS KOHCTHUTYIIIHHHX TpaB OCOOM, BOHO Ma€ 3IiHCHIOBATHCS
B MeXax, sIKi mormyckaroTbess KoHcTutytiero Ykpainu, Ha MiACTaBi pillIeHHS
cimiggoro cyani 3rigHo 3 Bumoramu KIIK (u. 8. ct. 271 KIIK).

BucnoBok. IIpomonyerses 4. 5 ¢r. 271 KIIK YkpaiHu BUKIAcTH Takii
penaxiii «KoHTponmb 3a BUMHEHHSM 3JI0Y4MHY, a CaMe KOHTpPOJIbOBaHA
MOCTaBKa, KOHTPOJIbOBAHA Ta OINEpPAaTUBHA 3aKYIKH, CHELIAIbHUN CIIiTIuid
EKCIIEPUMEHT Ta IMITyBaHHS 00CTAHOBKH 3JIOUMHY, 3JIHCHIOIOTBCS 3 IOTPH-
MaHHSIM TPUHIMIIB KPUMIHAIBHOTO MPOIECYaJbHOIO MpaB Ta 3arajibHUX
TM0JI0KEHb HETJIACHUX CIIIAYMX (PO3IIYKOBHX [iif).
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1. Vka3 [Ipesnnenta Ykpaian «IIpo mpomoB>KkeHHS CTPOKY Aii BOEHHOTO
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https://zakon.rada.gov.ua/laws/show/4857-IX#Text
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CEKIIA 6. MIDKHAPOJTHO-ITIPABOBI CTAHJAPTH
3AXHCTY IIPAB JIIOJUHH B JISIIBHOCTI OPTAHIB
NYBJIYHOI AJIMIHICTPAIIII

DOI https://doi.org/10.36059/978-966-397-613-6-85

HEPCIIEKTHUBHU 3AITIO3SNYEHHSA MI)KHAPOJHUX
TA ITHOSBEMHUX CTAHJAPTIB TEXHIKHN
HOPMOIIPOEKTYBAHHS B YKPAIHI
JJIA IOPUINKOTEXHIYHOI'O 3ABE3IIEYEHHA
I'APAHTYBAHHS TA 3AXUCTY JIIOJACBKUX ITPAB

Bosnsik Irop 3inosiiioBn4
acnipanm kaghedpu meopii ma ginocoii npasa
Jlveiecokutl HayionanvHull yHigepcumem imeni leana @panka
M. Jlvgis, Ykpaina

Bin MoMeHTY BiZHOBIICHHS He3aleXHOCTH H ax 10 2023 poky B YkpaiHi
BUMOTH (IpaBuWjia) TEXHIKM HOPMOIIPOEKTYBAaHHS HE OyJiM 3aKOHOAABYO
3aKpilUIeHi, X049a MUCKYCii Mpo I TPUBAJIM POKAMH, a TaKOXK HA PO3TIIAII
BepxoBHoi Pamm Vkpainm HeomHopa3oBo mepeOyBamu  BiAMOBiAHI
3akoHONpoekTH. | mume 24 ceprmas 2023 poky (y oMy MOXKHa BOadatu
Jiesikiuid cMMBOJII3M) Oyno yxBajieHo 3akoH Ykpainu «[Ipo mpaBoTBOpuy
nistipHiCTE»  (mami — 3akon) [9], skwii, inter alia, Bu3Hauae BuMOTH
(npaBuiIa) TEXHIKM HOPMOIIPOEKTYBAaHHS. | Xoua BBEJCHHS LILOTO 3aKOHY
B IO BiOyIETHCS MICIs MPUIMHEHHS YM CKacyBaHHS BOEHHOT'O CTaHy, BiH
y)K€ YMHHHH, a OTXKE CIyTYE OPIEHTHPOM JUIs CyO’€KTiB NpaBOTBOPYOI
nisiibHOCTH. O4YeBWAHO, IO HENOBTHHA Mepioi, IO MUHYB Ticis Horo
YXBQJICHHS, 3YMOBIIOE TOTpeOy B #oro mnepertigli B akaaeMidHOMY
CepEeNIOBHIII Ta HANpAlIOBaHHI IIPOMO3WIIIM IIOJ0 MOKpameHHs. Tak,
npumipomM, O. Kot i A. Konogiii y cBoiiif cTarTi 3a3Havany, oo s npans €
MEepPIIUM KPOKOM Ha MUIAXY [0 HIMPOKOTO TPOMAICHKOTO Ta HAYKOBOTO
OCMHCIICHHSI I[bOTO 3aKOHY, SKHH, Oe3lepedHo, BU3HAYATUME Hajaii
MPaBOBY MOJNITHKY JAEpKaBH y cdepi MpaBOYTBOPECHHS, MPABOTBOPUOCTH,
3aKOHOTBOPUOCTH Ta HOPMOTBOpUocTH [8, c.56]. Hame mocmimkeHHS
MPONIOHY€E 3AIHCHUTH TaKe OCMUCICHHSA 4Yepe3 MNpU3My MIKHAPOIHHUX
Ta IHO3EMHHX CTaHJAPTIB TEXHIKK HOPMOIPOEKTYBAHHSI.

[Tpo HeoOXimHICTh 3a0e€3NEeUeHHs] BUCOKOTO PIBHS IOPHIMYHOI TEXHIKH
3arajoM 1 TEXHIKM HOPMOIPOEKTYBaHHS 30KpeMa CBiJuaTb BHCHOBKH
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MDKHapOJHHX CYNOBHMX IHCTHTYHIH y cdepl 3axucTy JIIOACHKUX IIPaB.
Tak, sx 3a3Hauae A. boiiko, 3a ycraneHowo mnpaktukoro €CIIJ nonsrrs
«repedadeHo 3aKOHOM» a0 «GTifHO 13 3aKoHOM» y monokeHHsx €KILJT
BUMAraroTh He JIHMIIE TOTO, 00 3aXOJH KOMIIETCHTHHX OPraHiB JIep)KaBH
Majli NpaBOBE MINIPYHTS B JUKEpellax HaliOHAJBHOTO IpaBa, ane it mo-
CTaTHIO SKICTh HOpM TMpaBa (TOOTO HOPMATHBHO-TIPABOBUX IPHUITUCIB),
mo nepenbdavae HasBHICTh y HUX TapaHTIH MPOTH CBABLLIA, a TaKOX IXHIO
BIANOBIMHICTh TPHUHIMILY BEpXOBEHCTBa mpasa [5, c.8]. Hdma 1mporo
mepeayciM MmoTpiOHO 3alpoBa/KyBaTH Ta BHUKJIAJAaTH HOPMATHBHO-IIPABOBI
MPUIHCU TaKUM YUHOM, 11100 BOHU OYJIM JOCTYITHUMH BiAMOBITHUM 0co0aM,
a ixHe QopmymntoBaHHs Oysio O HACTUIBKM YiTKUM, 10O BiJIOBiIHI 0coOH
MOTJIM Tepe0aunTH B PO3YMHUX MEXaxX Y CBITJII OCOOIMBOCTEH KOHKpET-
HUX OOCTaBMH HACIIJKH, KOTPi MOXKE TOTATTH 3a COOOI0 Ta YM iHINA Iist
[5, c. 8]. I xoua €CIIJI mocuts yacto BUKOPHCTOBYE hopmystroBanHs quality
of the law, Cyx He KOHKpeTH3Y€e OBHOT'O 3MICTy TOTO, IO BiH BKJIAJIA€ B IE
TIOHATTS, @ HATOMICTB BiJICHJIA€ IO JOCTYIIHOCTHU Ta 3pO3yMIJIOCTH 3aKOHY.

VY 1mpoMy KOHTEKCTi, sl MPHUKIAAy (OCKUTBKH TOAIOHI IMO3HWIIT MOXKHA
BigHaiTH B Oaratpox pimenssx €CILJI), MojkemMo 3rafaTi pilieHHs y cipaBi
«PexBensi npotu Yropmuuan» (Rekvényi v. Hungary) [4] Ta «®epHammeC
Maprinec mporu Icmanii» (Ferndndez Martinez v. Spain) [2]. V m. 34
pimenHs y cnpai «PexBenbi npotu Yropumam»y Cyn 3a3Havae, 1m0 3aKOH
Mae OyTH cOpMyYJIbOBaHHWII 3 NOCTATHHOIO TOYHICTIO, 10O ocoba Moria
pEryJIIOBaTH CBOIO MOBEIHKY: BOHA MOBHHHA OyTH CIPOMOXKHA (32 moTpedu
iCIs IOPUAMYHOI KOHCYJIbTAllll) mependaynTH 10 PO3yMHOTO 3a BiAMO-
BIZITHUX OOCTaBHH CTYIIEHS HACII/IKH, sIKI MOYKE CHPUYMHHTH NeBHa ais [4].
i Hachigku He 000B’SI3KOBO MAIOTh OyTH Nepe0auyBaHUMU 3 a0COTFOTHOIO
BIICBHCHICTIO: JTOCBIJ TOKA3Y€, IO IIe HEMOXKIUBO [4]. 3aKOH OBUHCH OyTH
3MaTHUM HTH B HOTY 31 3MiHOIO OOCTaBWH, BIANOBIAHO, 0araTo 3aKOHIB
HeMuHy4e c(OpMyJIbOBaHI 3 BHUKOPHUCTAHHSIM TEPMIHIB, SIKi OUTBIIOI0 YU
MEHILOIO MIpOIO € PO3IUIMBYACTUMH, a TIIyMayeHHs Ta 3aCTOCYBaHHS SIKHX €
MUTaHHAMH TPAKTHKH [4]. PIBEHb TOYHOCTH 3HAYHOIO MipOIO 3aJIEKUTH BiJl
3MICTY BIAMOBIAHOTO akTa, cepu, Ky BiH OXOIUIIOE, a TAKOX KiJIBKOCTH
Ta CTaTycy THX, KOMY BiH ajpecoBanuii [4]. A y m. 117 pimenus «DepHan-
nmec Maprinec npotu Icnasii» 3a3HaueHO, 110 HAIiOHAILHE 3aKOHOIABCTBO
Mae OyTH JIOCTaTHbO NependauyyBaHUM Y IUIaHI BHKOPHCTAHOI JIEKCHKH,
11100 1aBaTh 0c00aM HaJeXKHE YSBICHHS PO Ti 00CTaBUHM i YMOBH, 32 SIKHX
OpraHH BJIaJM MalOTh IPaBO BJIABATUCS A0 3aXO/iB, IO BILIMBAIOTh Ha iXHI
npaBa 3a Koneermiero [2]. Baxkaemo, mo ui mosurii €CIIJI moBuHHI
JIeKaTH B OCHOBI Cy4acHOi YKpaiHCbKOT HOPMOIIPOEKTYBAIBHOI MisUTBHOCTH,
a TOMy iX MOKHa BHKOpPHCTaTH jisi ()OPMYJIIOBAHHS NPUHLUIIB TEXHIKU
HOPMOITPOEKTYBAHHS, SIKi B3aralli BiICyTHI B 3aK0oHI YKpaiHu.

351



Mi>kHapoaHI CTaHIApTH HOPMOIIPOEKTYBAHHS PiJIKO MAalOTh 30BHILIHIN
BUIIISLL Y (OpPMi SIKOTOCh HOPMAaTUBHOTO JOKYMEHTA, NPOTE JEsKi aKTh
HasiBHI B IpaBoBiii cucremi €C: Pe3omromnist npo sSKicTh HOPMOIIPOEKTYBAaHHS
3akoHOMaBcTBa CrinpHOTH Bif 8 uepBHA 1993 poky (mani — Pesomomist) [1]
i MixkiHCTHTYHiHHA yroJa TPO CHOUThHI IHCTPYKIii M0N0 SKOCTH
NIPOEKTYBaHHA 3aKkoHOoAaBcTBa CrinbHOTH Bix 22 rpyans 1998 poky (mami —
VYroma) [3], a Takox nmeski iHmi. Lli akTm Xo4a W HE € IOPHUINYHO
000B’A3KOBHMH, OJHAK BOHH CIIyTYIOTh OPI€HTHpPAMHU ISl €BPOIEHCHKIX
HOPMOITPOEKTYBAIBHUKIB TiA Wac poOOTH Hag TEKCTaMH HOPMATHBHO-
npaBoBux akTiB €C. BiamoBimHo, 3icTaBiieHHS TXHIX BUMOr (IIPaBHII)
3 TpUNUCaMU 3aKOHY [O3BOJISIE BHSBUTH Ti HPOTAJMHU B pEryJOBaHHI
TEXHIKHM HOPMOITPOEKTYBaHHS, SKi BapTO OyJI0 O 3alOBHUTH 3apajy peryJis-
THUBHO-METO/I0JIOTIHOTO BJIOCKOHAJIEHHSI HOPMOIIPOEKTYBAaHHS B Y KpaiHi.

[opiBHsIIBHE JOCTIUKEHHS TEXHIKM HOPMOIIPOEKTYBaHHS Y KpaiHu
(ma marepiam npunuciB 3akoHy) Ta €C (Ha Matepiani BuMor Pesomromii
i Yroam) mo3BONs€ BUSBUTH NEBHI NPOTAIWHU B HAmIill HAI[IOHANBHIN
opuandHid TexHimi [7, c. 18]. Bbagaemo moTpeOy B yIOCKOHaJICHHI Haii-
mepine Takux 3aco0iB 1 MPUIOMIB TEXHIKH HOPMOIIPOEKTYBAHHS:

1) pekoMeHIyBaTH YTPHUMYBATHCS BiJ TOMITHYHHX 1 JEKIApaTHBHUX
MIPUNHKCIB Y HOPMATUBHMX YaCTHHAX HOPMATHBHO-IIPABOBHX aKTiB;

2) YIOCKOHAIMTH MPAKTHKYy BHUKOPHCTAHHS MpeaMOys B yKpPaiHCHKOMY
HAIliOHATFHOMY 3aKOHOAABCTBI 32 3pa3KOM iXHbOIO BHUKOPHCTaHHS
B akTax €C;

3) peKOMEHIyBaTH YHHKATH PETYJIATHBHHX MPHUIUCIB Yy AeOiHIIIAK,
30KpeMa BUMOT, YMOB, KPUTEPIiB, IPUKIA/iB, OSICHEHD;

4) 3ampoBagUTH NpaBHIa 100 BUKOPHUCTAHHS BiJCHIBHUX 1 OIaHKET-
HUX IPHUIHKCIB, 30KpeMa Ha MOJI0KEHHS MIKHApOJHO-TIPABOBHUX JTOKYMEHTIB,
akTiB €C, HaliOHAFHAUX 1 MDXXKHAPOHUX CTAH/IAPTIB;

5) 3ampoBaaMTH MpaBUia OO0 BUKOPUCTAHHS CKOPOYEHb i abpeBiaTyp;

6) 3ampoBaMTH BUMOTY BHUKJIAQJATH BaKJIMBI (CYTTEBI) 3MiHM TIPABOBOTO
PETYITIOBaHHS OKPEMHM aKTOM, a HE BMIII[yBaTH iX Y pO3JIOTi aKTH;

7) 3anpoBaJMTH MPABUJIA OHOBJICHHS 3aKOHIB 1 KOIU]IKaIIii;

8) pexkoMeHyBaTH BHOCUTH 3MIiHHM HE IIIIXOM 3aMiHM OKPEMHX CIIiB,
a 3aminu pedens [7, c. 18].

[HO3eMHI CTaHAApPTH TEXHIKM HOPMOINPOEKTYBAHHS BapTO IIyKaTH
B TEXHII[l HOPMOIIPOEKTYBaHHS 1HIIMX JepxkaB-wieHiB €C, 1m0 3yMOBICHO
€BpOIHTErpaIicl0 YKpaiH Ta BXO/DKEHHSIM HAIIOi JICPXKaBU B CIHIUIBHUN
npaBoBuii npoctip €C. Tak, npumipom, [lonbimia Mae IOCHUTH JeTanbHI
BUMOTHY (TIpaBmIIa) TEXHIKM HOPMONPOEKTYBaHHA [6]. OcoOiHMBO aKTyaib-
HUM U1l YKpalHU € BUBYCHHS JOCBIAY pOOOTH MOJBCHKUX IHCTHUTYMIH, SKi
320e3Meuy0Th HayKOBO-EKCIIEPTHY OI[IHKY 3aKOHOIIPOEKTIB, i BIUTHB BCTYILY
Homemii no €C Ha ii TexHIKy HOPMOIIPOEKTYBAaHHS, 30KpeMa B AacIeKTi
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BiZICHUIaHHS 10 acquiS communautaire i yxBaieHHs HAI[iOHAILHOTO 3aKOHO-
JIaBCTBA HA BUKOHAHHs 3000B’513aHb y paMKax wieHcTBa B €C.

Tox, sk 0aunMmo, ykpaiHChbKa TEXHIKa HOPMOIPOEKTYBaHHS, BUMOTH
(npaBuna) sikoi BU3HA4YEeHO B 3aKOHi, MOTpeOye Meperiisiay 4epe3 MpH3MY
MDKHAPOJHUX Ta I1HO3EMHHX CTaHOApPTIB Ta 3allO3MYCHHS ITOTEHIIIHO
KOPHUCHHUX BUMOT (TIPaBWII) 1 JOCBITY.

Ha 3aBepmenns momamo, mo B Pimenni Koncrutymiitnoro Cynmy
Vkpaiau Big 23 ciuas 2020 poky Ne 1-p/2020 (a63.5 mm. 3.2) BkasaHo,
0 IOPUAWYHY BH3HAYEHICTh CIIJ PO3YMITH uepe3 Taki ii CKIamoBi
€JIEMEHTH: WYITKICTh, 3pPO3yMUTICTh, OJHO3HAYHICTh HOpPM IIpaBa; IIPaBo
ocobM y CBOIX [isIX pO3paxoByBaTH Ha pPO3yMHY Ta IependadyBaHy
CTaOUIBHICT, HASBHOTO 3aKOHOJABCTBA Ta MOXKJIMBICTH IependadaTi
HACJIJIKM 3aCTOCYBaHHs HOpPM mpaBa (JierituMHi ovikyBanHs) [10]. Hamex-
HUH PO3BUTOK TEXHIKM HOPMOIIPOEKTYBAHHS Ta, 10 BayKJIUBIIIE, HEYXHIIbHE
MOTpUMaHHSA ii BHMOT (NIPaBWI) MOXXYTh 3HAYHO CIPHATH peaizarlii
NPUHIMIY FOPUIMYHOI BU3HAYCHOCTH Ta, SK HACHIJOK, TapaHTyBaHHS
1 3aXHUCTy JIIOACBKMX TpaB B YKpaini. Tox BOayaro 3HAYHMI MOTEHITiaN
Yy PO3BUTKY IOCHI[UKEHb Yy cdepi yKpaiHChKOI TEXHIKH HOPMOIPOEKTY-
BaHHS — 1 He JIMIIE 3aKOHO1aBY01, ajie ¥ i 3aKOHHOI.
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IPUHIAIN 3AXACTY IUPPOBUX ITPAB )
B YMOBAX AJITOPUTMIBALI ABLJIBHOCTI TYBJITYHOI
AIMIHICTPAILII: JOCBIJ €BPOITIEMCBKOT'O COIO3Y

Jlabuk Anacracia PycianiBna
acnipaum 1-20 poxy Haguawnns,
acucmenm xagedpu Mixcnapoonozo npasa
Mma NopieHAILHO20 NPABO3HABCMBA
Yepniseyvkuil nayionanvruil yHieepcumem imeni IOpis @edvkosuua
M. Yepnisyi, Yxpaina

I3 HaOyTTsIM YMHHOCTI YTOIM MpO acomianilo Mk YkpaiHOoi Ta €Bpo-
neiicekum Co030M Hallla JiepkaBa B3sijla Ha cebe HU3Ky 3000B’s13aHb MO0
noruOyieHHsT 3B’s3KiB 31 CHIBTOBapuUCTBOM Yy pisHHX cdepax, 30KpeMa
B Tayy3i cBoOOaM, Oe3leKku Ta MpaBoCynAs, WO 3AIHCHIOETHCS 3 METOIO
YTBEp/UKEHHS IPUHLMUITIB BEPXOBEHCTBA IpaBa, MOBaru JI0 NpaB JIIOAWHH,
CHUIBHUX JIEMOKPAaTHYHHMX I[IHHOCTEH, SIKI CTaHOBISTH OCHOBY BCi€l
npaBoBoi cuctemu €C (m. «e» 4. 2 cr. 1) [1]. OueBugHO, TapMOHi3aIlis
YKpaiHCBKOTO 3aKOHOIABCTBA i3 €BPONCHCHKUMHU CTaHIAPTAMH € Jy¥Ke
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CKJIaZIHUM Ta TPUBAIMM IIPOLECOM, L0 MOTpedye TIIMOOKOro aHaizy
HalliOHAIBHUX HOPMATHBHO-TIPABOBUX aKTiB, IPAaBOBOI JIOKTPHUHH, CYAOBOI
NPaKTHKH, ICHYIOUMX TIPAaBOBHX 3BHYAiB 3a/Ull JIOCATHEHHS €IHOCTI
TIIyMadeHHs BiIMOBITHUX HOPM, IX PO3yMIiHHSA Ta 3acTOCyBaHHI. Pasom
3 THM, CBOTOJHI mepel YKpaiHOK IOCTa€ e Bakye 3aBIaHHA, ajke
napajenbHO 3 MUTaHHSAMH yIOCKOHAJIEHHS 3aKOHOJABCTBA Y TPaAWLIiHHMX
cepax, ii mpaBoBa CHCTEMa CTHKA€THCI 3 HOBITHIMH BHUKIHKAMH,
3yYMOBIIEHIMH BITPOBAKEHHSIM iH(OpPMAIiHO-KOMYHIKaLiHIX TE€XHOJOT1H
1 OITYYHOTO I1HTENEKTy, KOJIHM KJIACHYHI IPaBOBi IHCTPYMEHTH HE MOXYTh
y TOBHIM Mipi rapaHTyBaTu O€3NeKy Ta 3aXHCT IpaB JIIOJMHU Y BIpTyallb-
HOMY CEpEIOBHIITI.

HesBakaroun Ha Te, m0 JAep)kaBa 3aliMae NepenoBi MO3MLII y CBITI
3a TeMnaMu oUQpoBizamii Ta ctabutpHicTIO [HTEpHET-3’€MHanHs [2], Hawio-
HaJlbHE 3aKOHOIABCTBO B Taiy3i 3a0e3mnedeHHs HU(POBUX IpaB JIIOIMHU
€ HECHCTEMHMM Ta (parMeHTapHuM, LIO B yMOBaX MaclmTaOHHX
TEXHOJIOTIYHAX 3MiH Hece 3Ha4yHi PHU3UKH I KOPUCTYBadiB LHU(POBOTO
cepenoBuma [3, c. 111]. Y koHTeKCTi mi€l mpobiieMy HAA3BUYANHHO I[IHHUM
U1t YKpaiau € moraubiaeHHs 3B’ s3KkiB 3 €C He e 3311 HaObyTTS CTaTycy
MTOBHOITIHHOTO HOTO 4YJIeHa, a i 3 METO0 3al03MYeHHS HaWKpaIluX MPaKTHK
1 MeXaHi3MiB, SIKi BXKE JOBEIH CBOIO €(PEeKTHBHICTH B Mexax CIiBTOBa-
puctBa. CKIaJHO 3amepeunTy, o0 mpaBoBa cucteMa €Bpomneiicbkoro Coro3y
CTaja OJIHIE0 3 HaHOIIBII IPOTPECUBHUX Y IUTAHHSIX PETYJIIOBAHHS CUCTEM
HITYYHOTO IHTENEeKTY, HU(PPOBOI OE3MEeKH, 3aXUCTy MEPCOHAIBHUX JAHUX,
BU3HAHHS 1 3aKpiIJIEHHs] HOBITHIX NpaB. BaximBo, 1o Taki HOBalii MalOTh
HE TUIbKM (OpPMaNbHUH XapakTep, a W INpaKkTHYHE 3HAYCHHS, OCKUIBKU
B OCHOBI LUQpoBoi TpaHchopMalii ChOroIHI JEXKHUTh JOKOpIiHHA 3MiHA
IIPaBOBOI CBIJJOMOCTI Ta KyJbTYpH, IIEPEOIiHKA MPIOPUTETIB Ta IIHHOCTEH,
JIOTIKM MPUAHSTTS PillIeHb, IO TATHE 32 COOO0I0 MepedyAoBY TPAAUIIHHUX
MiAXOMIB O PETYIIOBAaHHS CYCHUIBHHUX BIJHOCHH B JiSUTBHOCTI OpraHiB
myOmigHOi agMinicTparii. €Bponeiicbkuii Cor03 MPOJEeMOHCTPYBAB HAJICKHY
peaxiiro Ha I BHUKIAKA OUIIXOM (OpPMYBaHHS HOBHX NPHHIIMITIB
yOJIIYHOTO BPsTyBaHHS, SIKI i CTaHYTh MPEJAMETOM I[LOT'O JOCIIiIPKEHHSI.

Po3nouatn BapTo i3 NPUHIMITY JIOJUHOLEHTPU3MY, SKUH YEPBOHOIO
HUTKOIO MPOXOAMTH 4epe3 yci HopmaruBHi aktu CriBToBapuctsa. Y Horo
OCHOBI JISKHTh BU3HAHHS JIIOAWHU SIK HaWBaXIMBIMIOl IIIHHOCTI, MIO
BU3HAYA€ CIPSMOBaHICTh (YHKIIOHYBaHHs iHCTUTYLiH Colo3y Ta nepikaB-
yYacHUIb Ha 3a0e3ledeHHs IHTepeciB, mpaB i cBOOOA KoxkHOro. Bapro
BIZI3HAYMTH, IO B KOHTEKCTI PETYJIIOBAHHS AJITOPUTMIUYHHMX CHUCTEM el
npuHOMN HaOyBae HOBOTO 3MICTY, BKIIIOUAIOYM TakUi 0OOB’SI3KOBHI
€JIEMEHT SIK Y4YacTb JIIOJMHM B IIpOIecaX aBTOMATHU30BAHOTO NPHUHHSTTS
pimens. Tak, Oe3mocepenHe HOro BU3HAHHA 3IIHCHEHO B €BPOMEHCHKIN
nekrapamnii nugpoBux mpas i npuHIUIiB 2023 p., po3min I sixoi mporosonrye
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3arajbHy Opi€eHTalif0 HU(POBUX CHUCTEM 1 TEXHOJOTIH Ha IOKpAIICHHS
JKUTTSL Ta TPUHECEHHs Kopucti moisM. Okpim nporo, m. 9 posnimy III
Jexnapanii, npuCBSYEHHH OCHOBaM BIPOB3KEHHS OE3MEYHHUX CHCTEM
IITyYHOTO 1HTENEKTy, MICTHTh 3aKIUK OO0 TapaHTyBaHHS JIFOJCHKOTO
KOHTPOJIIO 32 aBTOMAaTH30BaHWMH DIIICHHAMH, SKI MOXYTh BIUIMBATH Ha
OCHOBHI mpaBa Ta Oe3meky moauau [4]. JIfoAChKOMY HATISAY TaKOXK
npucBsdera cTarts 14 3akony mpo mrydsui intenekt €C 2024 p., 3rigHO
3 AKOI0 II€ TOHATTS BKIIOYAE B ceOC KPUTHYHE PO3YMIHHS MOKIMBOCTEH
AITOPUTMY, O3HAWOMIJIEHHS 3 PHU3UKOM YIEPEIPKCHOCTI aBTOMAaTHU3aii,
3aro0iraHHs HaJMIpHIA JOBIpi JI0 HBOTO Ta MPaBO OIEpaTopa MepeBU3Ha-
YaTH 44 CKACOBYBaTH BHXIJHI JaHi, a TAKOK BTPYYaTUCS B MPOLIEC ILIIXOM
3yNIMHKH POOOTH ajroputMmiB y OesmeuHomy crasi [5]. Tak, ocHOBHOIO
METOI0 PO3MITHYTOTO TPHHIMITY € 3aXWUCT KOXKHOI JIFOJUHU B PH3HKY
NPUAHATTS pIlIEHHS, SKE IPYHTYETbCS BHKIIOYHO Ha POOOTI ajropuTMiB
Ta sIKe Ma€ iCTOTHE 3HAYEHHS JUIA 11 TIpaB i cBOOOI.

HacTynHuid pUHIKI — IPO30POCTi Ta NpaBa Ha MosicHeHHA. Tak, m. «H
4. 2 ¢T. 13, m. «@» 4. 2 cT. 14 3aranbHOro perinaMeHTy IMpo 3aXHCT JaHUX
(GDPR) wmicTste 060B’SI30K KOHTpOJIEpa TOBIIOMISTH Cy0’€KTOBI JaHHX
iHpOpMaIliI0 TIPO TPUHHATTA MIOAO HBOTO PIIICHHSA i3 BUKOPUCTAHHAM
aBTOMAaTH30BAHMUX CHCTEM, a TaKOX, SK MIiHIMyM, HOTO JIOTiKYy, 3HA4YCHHS
Ta nepeadadyBanuii Hacmiqok. OkpiM 1bOro, cTaTTs 22 PermameHrty 3akpin-
JIIOE TIPaBO 0COOM 3a00pPOHATH OOpOOKY ii MEPCOHANBHUX MAaHHX aBTOMA-
TU30BaHMMHU CHUCTEMaMH Ta MOJAJIbIIE NPUIHATTS PIllICHHS HA OCHOBI TaKoi
00po0Oku [6]. CtarTs 86 3aK0HY MPO MITYYHUI IHTEIEKT TAKOK PErIIAMEHTYE
NIPaBO Ha MOSICHEHHSI 1HMBIyalbHOTO PILlIEHHs, SIKe Ma€ MPaBOBi HACIIIKU
Ta BIUIMB Ha 370pOB’sl 0co0u, 11 Oe3MeKy YM OCHOBHI MpaBa, M0 mnependoayae
3000B’513aHHST  YIIOBHOB&KEHOTO Cy0’€KTa HaJaBaTH YiTKI Ta 3MiCTOBHI
PO3’SICHEHHS POJIi aJITOPUTMIYHUX CHCTEM Y NPHHHATTI PIlIEHHS Ta HOro
pesynbraris [5].

OcHoBoro mm¢poBoro BpsimyBaHHA B €C BHCTyIae TaKOX TPHHIIUI
NIPUBATHOCTI Ta YHpaBiHHA JaHMMH. Moro cyTe monsrae B MiHimizanii
BTpYy4YaHHs Cy0’€KTIB BJIQJIHUX ITOBHOBAKEHb JI0 OCOOMCTOTrO KUTTS OCOOH,
[0 PO3KPUBAETHCS Yepe3 000B’SI30K 30MpaTH Jiniine HeoOXiaHy iH(opMalito
npo ocoOy. 3rigHo 3 m. «o» 4. 1 c¢r. 5 GDPR o0csr 3i10paHux mepcoHaNbHUX
JIAaHUX TMOBUHEH OyTH 4iTKO OoOMeeHmil nimsMu ix oOpooOku. llle omHum
KPUTUYHO B)KJIMBUM BTIJICHHSM JIaHOTO NPHHIMITY € «IIPaBO Ha 3a0yTTs»,
nepenbadeHe crarrero 17 PerameHnty, ske Hagae 0co0i MOXJIHMBICTH
BUMaraTd BUAAIEHHS CBOIX IEPCOHAIBHMX JaHUX Yy pasi, SKIIO HEMae
OOI'pyHTOBaHHMX MiICTaB IS iX MOAAIBLIOTO 30epiraHHs 4u oOpooku [6].

VY KOHTEKCTI JOCHIPKEHOI NpOOJIEMATHKH BaXJIMBO TaKOX 3rajaTh
MPUHIUI TI3BITHOCTI, SKHH Tependadae YiTKe pO3MEKyBaHHS BiIOBi-
JATBHOCTI YIOBHOBaKEHWX CyO’ekTiB. BiH Mae XpUTHYHE 3HAYCHHSA
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B IIUTAHHSX MPUTATHEHHS JI0 BiJIIOBINAIBHOCTI BUHHUX OCi0 3a MOpYIIEHHS,
NIOB’5I3aHI 3 HECAHKI[IOHOBAaHMM JOCTYIIOM, IIOIIMPEHHSIM YU 0OpOOKOIO
NepCOHAJIbHUX JaHHWX. AHaJi3 BITYM3HSHOI INPAaBO3aCTOCOBHOI IPAKTHUKH
CBITYUTBH MPO Te, M0 PO3MEKYBaHHS NMOBHOBKECHb € OJHUM i3 YHMHHHKIB
e(dexTUBHOTO 3axucTy ImppoBux mpaB ocobu. Tak, y mocraHoBi JIbBiB-
cpKoro anensmiiHoro cyay Bix 10 rpyauas 2020 p. y crpasi Ne 464/2809/19
CyIl BU3HAB MOXIIUBICTh Cy0’€KTa BUMaraTh CTUPaHHS IIEBHUX BiIOMOCTEH
mozao cebe, MpoTe Yepe3 BiACYTHICTH HAJEKHOI MPOIEAypH BCTAHOBJICHHS
BiINOBiJAILHUX 0Ci0, BIIMOBHB y pO3TJIIsiAi 3asBU no3uBadva [7]. [Ipuxmagom
BTUIEHHs NpuUHIMNY mia3BiTHOcTI € po3xmin Il 3akony mpo mry4yHmit
IHTCIIEKT, SIKUA YITKO PO3iIse 3000B’S3aHHS MOCTAYajIbHUKIB Ta PO3rop-
TauiB cuctem IIII [5].

OxpiM Ha3BaHUX BHINE, HE MEHILE 3HAUSHHS MAlOTh ITPUHIWIH PiBHOCTI
Ta HEIUCKPHUMIHALil, CIpPaBeUIMBOCTI, a TaKOXX pPHU3UK-OPIEHTOBAHOTO
migxoxy. OcCTaHHIN, y CBOIO 4Wepry, AEMOHCTpye mepexin iHcTuTyuiit €C
Bil KOHIIENIii PETPOCHEKTHBHOTO 3aXUCTy LU(PPOBUX TMpaB 0cobu
0 TIPEeBEHTHUBHOTO WiAXOIy, SCKpaBHUM THpukiamoMm skoro € Al Act,
mo mnependavyae CHOPSIMOBAHICTH MiSUTBHOCTI YIIOBHOBAaXCHHUX CYO €KTIB
Ha 3armo0iraHas MOPYIICHHAM, a He TOKapaHHs 33 HUX.

[lincymoByI0o4M BHKIIa/ICHE BUILE, BAPTO BiI3HAYHTH, 1[0 CBPOTIEHCHKII
Coro3 chopmyBaB sIKICHO HOBY Mapaiurmy JIisUTbHOCTI OpraHiB IyOiigHOT
aaMiHicTpauii y cdepi 3ade3neueHHs HUPPOBUX MPaB JIOJUHU. 3aCHOBaHA
Ha TMPHUHIHNAX JIOJANHOICHTPU3MY, TIPO30POCTI, MiA3BITHOCTI Ta MiHiMi3awil
BTPy4YaHHS! B NPHUBATHICTh, €BPOINEHCHKA MOJIENb JIEMOHCTPYE E€(PEKTUBHY
BiJINIOBIJIb HA BUKJIMKU TI100anbHOI mudpoBoi Tpanchopmaiiii. BpaxoByroun
BHCOKI TeMmu IU(poBi3alii B YKpaiHi, IMIJICMEHTAIlisl [[bOT'O TPECBECHTHB-
HOTO, PU3HMK-OPIEHTOBAHOTO TIJIXOMy € HAraJbHOI IOTPe0OI0, M0 J03BO-
JUTH BITYM3HAHUM OpraHaM IyOJiyHOI agMiHiCTpamii HepelTH BiJ XaoTH-
HOTO 3alTOBHEHHS TPOTAJIHH JI0 OOYI0BH CHCTEMHOI Ta Oe3nedyHoi mudpo-
BO1 iH(pacTpyKTypH, Je IIpaBa JTIOANHHI € a0COTIOTHOO IIIHHICTIO.
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ICTOPUKO-TIPABOBA TPAHC®OPMAIIISA B3AEMO/IIT
OPI'AHIB BJIAIU TA TPOMAJICBKOCTI Y PO3BUTKY
TEPUTOPIAJIBHUX T'POMA/JI B YKPAIHI

Jlaga Onexcanap BanepiiioBuu
KaHouoam icmopuyHux Hayx,
doyenm xagedpu npasa imeni akademixa YAH o. Ieana Jlyywvkoeo,
NPOPEKmop 3 po3gumKy OizHec-napmuepcme
3axnad suwoi oceimu « Yuisepcumem Kopons /lanuna»
M. leano-Dpanxiscwvk, Yrpaina

VY cyuacHill IOpUIUYHIA Hayli B3a€MO3B’ 30K OpraHiB IMyOJIYHOI BJIaan
3 IHCTUTYyTaMH TPOMAJISHCHKOTO CYCIIIBCTBA PO3IJIANAETHCS SK OXHA
3 0a30BHX MeEpPEeIyMOB CTAHOBJIEHHS Ta €(PEKTHBHOrO (yHKIIOHyBaHHS
JEMOKPAaTHYHOI TpaBoBOi AepxaBH. [IpakTH4yHa peanizallis HPHHIMIIB
BEPXOBEHCTBA IIpaBa, HAPOIOBIAAAS Ta TPAHCIAPEHTHOCTI isUTBHOCTI
OpraHiB BIAAM 3HAYHOIO MIpOI0 BH3HAYAETHCS PIBHEM 3aIy4E€HOCTI
rpOMajsiH y Impolecax NPUHHATTS Ta BUKOHAHHS YIPABIIHCHKUX PillICHb.

IMpaBo Ha poctyn 10 iHdopmaiii, SK CKIaJoBa KOHCTUTYLIHHOTO
CTaTycy O0COOM, BHCTYIA€ BAXKJIMBOK TapaHTIEI0 3alIy4YCHHS HACCICHHS
JI0 3AICHEeHHs MyOJIuHOI BJIAIM Ta KOHTPONIO 3a i1 JisuibHicTIO. Pasom
i3 TMM B YKpaiHi Bce Ime 30epiraroThCsi MpoOjeMu, IMOB’si3aHI 3 HeJo-
CTaTHBHOIO €(EKTHUBHICTIO NMPAaBOBHX Ta OpraHi3allifHUX MeXaHI3MIB y4acTi
TPOMAJIChKOCTI y myOmiuHoMy ympaBminHi. [le ¢opmye HeoOXigHICTH
y TPYHTOBHOMY OCMHCIICHHI 1CTOPHKO-TIPAaBOBOTO PO3BHTKY B3a€MOBII-
HOCHH JIep)KaBH W CyCHUIBCTBA Ta BHKOPHCTaHHI BIATIOBIIHOTO JIOCBimy
B YMOBaX Cy4acCHHX AEMOKPAaTHYHHX IEPETBOPEHb.

[IpobmemaTtrka B3aeMOfil AepkKaBH Ta TPOMAITHCHKOTO CYCIILUIBCTBA
JOCTIKyBajacs y Mpamsix BITYM3HAHUX YUCHHX, 30kpema M. 1O. Bixmsena,
0. C. Kospuru, M. 5. Cugop, M. 1. Muxansuenka, A. A. Hi4aHOBCHKOTO,
B. I. kmspa [1-3, 6]. YV 1x poOoTax pO3KPUTO TEOPETHUKO-IIPABOBI 3acaan
(YHKIIOHYBaHHS TPOMAJCbKUX O0’€IHaHb Ta iX B3aeMojii 3 OpraHamu
JIEpKaBHOI BJIaJIN.

Pa3zoM 3 THM, KOMIUIEKCHUII iCTOPUKO-NIPABOBUI aHali3 €BONIOLIT i€l
B33a€EMOJIIi B KOHTEKCTI Cy4yacHHX pedopM MICLEBOro caMOBpsAYBaHHS
3aIMIIAETHCS  HEJOCTaTHBO PO3POOJICHHM, MIO BHM3HAYA€ aKTYaJIbHICTh
IIOCIIIIDKEHHS.

MeTo10 JIOCHIDKEHHS € aHali3 ICTOPUKO-TIPAaBOBUX OCOOJIMBOCTEH
B3a€MOJIii OpraHiB MyOJiYHOI BIaIH 3 TPOMAJICHKICTIO, & TAKOXK BU3HAYCHHS
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il TUIOJOTiYHMX MoJeneld Ta OOIPYHTYBaHHS HANpsMiB IiJBUILCHHS
e(heKTHBHOCTI B yMOBax JI€LeHTpaIi3allii.

IcTopuko-TpaBoBHiA aHaJIi3 CBIAYMTS, 11O JUIS paJsTHCHKOI cucTeMu Oyia
XapaKTepHa KOPCTKa IEHTpaTi3allis MyOIiTHOTO YIIPaBIiHHS Ta BiICYTHICTh
pearpHOi CaMOCTIIHOCTI OpTraHiB MiCIIEBOTO CaMOBpSAyBaHHSA. JisSIBHICT
IrpPOMaJChKUX OpraHi3amiii (akTHYHO MiANOPSAKOBYBAJacs IepKaBHOMY
amapaTty, a iX (QYHKIIOHYBaHHS 3IIHCHIOBAJIOCS B MEXaX CyBOPOTO
aIMiHICTPaTUBHOTO KOHTPOJIIO, IO iCTOTHO OOMEXYBajI0 MOXKJIMBICTD He3a-
JISKHOI CYCIUTBHOT TiSUTBHOCTI.

BigHocuHM MiX IEp)KaBOIO Ta CyCHUJIBCTBOM (OPMYBAIMCS Ha OCHOBI
MaTepHANIICTCHKOI KOHIIEMIIT, BIZIITOBIHO J0 KO JiepkaBa BU3HAYasa 3MICT
i Mexi ImyOJiYHOro iHTepecy. 3a TakMX YMOB QJIBTEPHATHBHI ITO3MIIT
IPOMaJICBKOCTI HE Mald HaJIS)KHOTO NPAaBOBOTO BH3HAHHSA Ta HEPIIKO
3a3HaBaJId OOMEXEeHb 3 00Ky BIagHuX cTpykTyp [1, €. 115-118].

VY Mexax Teopii Jnep)kaBH 1 IpaBa MAaTEPHATICTCHKIH MOIET NPOTH-
CTaBIJIIETHCS MOJIENb COLIAIEHOTO MAapTHEPCTBA, KA IPYHTYEThCSA Ha MPHH-
[UIax piBHONPABHOI B3a€MOJii JEep)KaBH Ta IHCTHUTYTIB I'POMAaJSHCHKOTO
CyCIIUTBCTBA, X CHIBYYacTi y BHUpINIEHHI CYCIUIBHO 3HAYYNINX HHTaHBb
i B3aeMHOI BimnoBigampHOCTi. CaMe Taka ¢opMa B3aeMOJI] € IPUTaMaHHOIO
JEMOKPAaTHYHUM TIPaBOBUM AEprKaBaM.

Ilicns 3m00yTTS HE3aIEKHOCTI YKpaiHa po3modvaga IMOCTYIOBY
MOJICpHI3allil0 CUCTEMH MyOJIYHOTrO YIMpPAaBIiHHS BIJIOBIIHO JIO €BPO-
MEeHChKUX NEMOKPATHYHHUX CTAaHAApTiB. 3HAYHUHA TOIITOBX MM Mpolecam
Hamana pedopma peneHtpanizamii (2014 p.), copsMoBaHa Ha mepeaavy
YAaCTHHU BJIQJHUX MOBHOBa)XEHb OpraHaM MiCLEBOIO CaMOBPSIyBaHHS Ta
3MII[HEHHs iXHBOI IHCTUTYLIHHOT clipoMOsKHOCTI [7, c. 440].

VYHacmigok IpoBeneHNX pedopM TepUTOpialibHI TPOMAAN OTPHUMAIH
CTaTyC MOBHOLIHHHUX CyO’€KTIB ITyOJIIYHOTO TpaBa, IO CTBOPHJIO NPaBOBI
MepelyMOBH /TSI IMPIIOT Y4acTi HACEJICHHS Y BUPIIICHHI IIUTaHb MiCLIEBOTO
3Ha4YeHHSA. BaximBe Micme y IIbOMY TIIPOIECi MOCITar0Th I1HCTPYMEHTH
Oe3nocepeHbOT  IEeMOKpaTii, 30KpeMa TPOMAJChKiI CIyXaHHSA, MiCIEeBi
iHimiaTHBY Ta MeXaHi3M OropKeTy yuacti [2, ¢. 109-114].

3a cy4acHHX YMOB 0COOJIMBOT aKTyaJIbHOCTI Ha0yBae (hopMyBaHHS J1i€BOT
cucteMu MmyOsidHOT KOMYHIKaIlil MK OpraHaMu BJaJy Ta IPOMAJICHKICTIO.
Taka cucremMa NMOBMHHA IPYHTYBaTHCSl Ha IMPHHIMIIAX BIIKPUTOCTI, MPO-
30pOCTi, IMiA3BITHOCTI Ta TJIACHOCTI isIBHOCTI OpraHiB IMyOJIiYHOI BJIajH.
i dynkuionyBanns mepenbayae MOCTiiHMI MOHITOPMHT TPOMAaIChKOT
JYMKH, 3aJIy4eHHS HACEJICHHS [0 IPOLECIB CTPATEriyHOro IUIaHYBaHHS
PO3BUTKY TEPHUTOpiil Ta CTBOPEHHS! €PEKTUBHUX MEXaHi3MiB IPOMajChKOTO
KOHTPOJIIO 32 AisUIbHICTIO OpraHiB Biaau [4, 5].

OTXe, PO3BUTOK B3AaEMOBITHOCHH MK AEPKaBOI Ta TPOMAICHKICTIO
3acBiq4y€ TOCTYNOBMH BiAXiA BiA LEHTPaANi30BaHOI MAaTEPHAIICTCHKOI

360



CHCTEMH JI0 MOJIEJIi IEMOKPAaTHYHOTO NapTHEPCTBA, 3aCHOBAHOI Ha B3a€MO-
noii Ta cmiBy4acti. SIKImo 3a pagsHCBKOTO MeEpioAy ydacTh HacesIeHHs
y 3aiiicHeHH] myOigHOi BiaaM 3ae01IbIIOro Majia JeKjJapaTuBHUN 1 ¢dop-
MaJIbHUI XapakTep, TO CydacHi Jep>KaBHO-TPABOBI MEPETBOPEHHS CIIPSMO-
BaHi Ha CTBOPEHHS PEalbHUX MEXaHI3MiB 3ay4eHHS IPOMaJsH 10 YIpaB-
JHCHKUX TIPOIIECIB.

[IpoBenenns pedopmMu HeneHTpami3amii CTajgo BaKIUBAM YHHHUKOM
3MIIIHEHHS POJIi TEPUTOPIaIbHUX TPOMAJ Y CHCTEMI ITyOJIi9HOTO YIpaBIiHHSA
Ta CIPHSIO PO3MIMPEHHIO MOJJIMBOCTEH MICLIEBOTO CaMOBPSIyBaHHS.
BonHouac 3a3Ha4yeHi 3MiHM CTBOPHJIM MEPEIyMOBH JUIS TiIBUILEHHS PiBHS
BIZIKPUTOCTI, TIPO30POCTI Ta Mi3BITHOCTI OPTaHiB BIaIy Mepel] HACSICHHIM.
PazoM i3 TMM mojanbmMi PO3BUTOK JIEMOKPAaTHYHHX 3acaj yIpaBIiHHS
notpedye yJIOCKOHAJICHHS NPAaBOBUX 1 OpraHi3alliifHUX MeXaHi3MiB ydacTi
rpOMajsiH, a TaKoX IIIBUIIEHHS e(EeKTUBHOCTI IisUIbHOCTI OpraHiB
MICLIEBOTO CaMOBPSITyBaHHSI.
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€BPOINEIBAILUS Cyz[QBoi NPAKTHUKHU KPI3b IPU3MY
B3AEMO/II €EBPOIIENCHKOI'O IIPABA TA IIPABOBOI
CUCTEMM YKPAIHHA

Monopo:xxkna Terssna CranicaaBiBHa
O0OKMOpKA IOPUOUYHUX HAYK, NpogecopKa,
npogecopka kagedpu meopii depicasu i npasa gaxyivmemy npasa
JIvgiécbKutl mopeoeenbHO-eKOHOMIYHUL YHIGepcumem
M. JIvsis, Ykpaina

«[IpaBo €C — 1e npaBOBHIA MOPSIOK, KU 3HAYHOI MIpOK) YTPUMYE
€Bpoco103 pa3oM, HOro CysoBa IMpaKTHKa II0JI0 3aCTOCYBaHHS NEPBHHHOTO
Ta BTOPMHHOTO 3aKOHOJABCTBA IIOCTIHHO pO3BHMBAETHCS, a JOKTPHHA
MEepIIOCTi J0CI 3aIMINAETHCS PEBOJIOMIHHUM KPOKOM, N0 SKOTO MOXKHA
MO-pi3HOMY CTaBHUTHCS, alie¢ TOYHO He irHOpyBaTtw» [l] — Haromomrye Amam
JlazoBcki, mpodecop mpaBa €C y Bectmircreperkiit mkomi mpasa (JIoHnow).

B3aemoniss €BpomeicbKOro TmpaBa Ta IPABOBOI CHCTEMH YKpaiHU
3MIACHIOETBCS HA OCHOBI MDKHAapOOHOTO ¥ KOHCTUTYIIHHOTO IIpaBa.
BignoBinno g0 Koncrtutyuii Ykpainu (4.1 cr.9) «4uvHHI MiDKHapOAHI
JIOTOBOPH, 3rojia Ha OOOB’S3KOBICTh SKHMX HajaHa Bepxosnoro Panoro
VKpaiH#, € YaCTHHOIO HAI[iOHAIHFHOTO 3aKOHOAABCTBA YKpainm» [2].
Ile KOHCTHTYyLIHHE TIONIOKEHHSI CIIOBHA CTOCYETHCS €BPONEHCHKHX
JIOTOBOPIB, AKi IilOTh Ha Tepuropii Ykpainn. Came TOMy 10 NpaBOBOi
cucteMH YKpaiHM HaJICKUTh 1 €BpONEHCHhKE IpaBO, HANpHKIal, HOro
KOHBEHIII{Ha YacTHHA, sika 0e31M0CcepeJHbO MICTHTh JIOTOBIpHI 3000B’ I3aHHS
Yxpainu, 30kpema micis odiniiiHoro Berymy Ykpainu no Pagu €spormn.

[punarimHo 3a3HauuMoO, MO YKpaiHa odimiiHO cranxa wieHoM Pamu
€ppormn 9 mucromama 1995 poky (37-ma nep:kaBa-ydacHHUIIS IIi€i oprai-
3amii) [3]. Le#t kpox 3aKpimuB ITEMOKPaTHYHHNA BEKTOP PO3BHUTKY YKpaiHU
SIK KOHCTUTYLIIHHOT Iep)KaBH, BEpXOBEHCTBO MPaBa Ta 3aXKCT IPaB JIOAWHH,
JTO3BOJIMBILIM TpoMajsHaM YKpaiHM 3BepTaTucs 10 CBPONEHCHKOTO CYyIy
3 mpaB goauHu (mam — €CIUI). Beryn go Pamu €Bpomm 3000B’s13aB
VYkpainy pedopMyBaTH 3aKOHOJABCTBO BiJIOBITHO O €BPOIEHCHKUX
CTaHAApTiB, 30KpeMa L€ CTOCYEThCSl CKacyBaHHS CMEPTHOI Kapu i pedop-
MYBaHHS CyZI0BOi CHCTEMH Ha OCHOBI NPUHIIMITY BEPXOBEHCTBA I1PaBa.

BepxoBeHcTBO mpaBa € QyHIameHTanbpHOWO LiHHIcTIO €C, sika 3a0e3-
reyye B3a€MOJII0 IpaBa €BpPOCOIO3Y Ta HaliOHAIBHUX CHUCTEM Yepe3 IPHH-
LUK IpUMaTy (BepxoBeHCTBa npaBa €C HaJ| HaI[lOHAJILHUM) Ta HPSAMOT Aii.
e mepenbauae 000B’s3k0BicTe HOpM €C s CyOOBHUX OpraHiB KpaiH-
WIEHIB, 3aXHIIAI0YX PaBa TPOMAJISIH Ta €HICTH MPABOIOPSAKY. Baxmusum
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IUTAHHAM € TaKoX €BpONei3alisl BITYM3HSIHOIO CYyJIOBOTO IIPaBO3acTo-
CYBaHHS Kpi3b NMPHU3MY JOTPUMAaHHS MPUHIHUILY CYJIIBCBKOI HE3aJIeXHOCTI
TOLIO.

3ayBaXKMMO, 110 3arajJbHONPHHHSITI HOPMH, NIPAaBMIIA 1 CTAaHOAPTH €BPO-
MEeHCHKOTO TpaBa MPOTATOM TPHBAIOTO Yacy BIUIMBAIM Ha PO3BUTOK
paBoBoi cucteMu Ykpainu. Tak, me Ha mouatky X VIII cromitTs B topuand-
HOMY BXKHTKY 3’ SIBUJIOCSI IIOHSTTS «EBPOIIET3alisy, 0 XapaKTEPU3YeE MPOLEC
CHPUHMHATTSA IPABOBOIO CHCTEMOIO NEBHUX IPABOBUX MOJENEH, KOHCTPYK-
i, TepMiHOMOTIi Ta IHIIMX TPABOBHX TPAIUIiH, cHOPMOBAHUX y MeXKax
€BpOIEICHKOT KYJIBTYpHO-ICTOPUYHOI LUBLTI3aiiHOi cuctemu [4; 5].
Ile MOHATTS 3HAMEHY€ pO3BUTOK IPABOBHX Ta MONITHYHHX I1HCTHUTYTIB
Ha €BPOIEHCHKOMY PiBHI, SIKi 3MIiHIOIOTH B33a€MOJIII0 CYO’€KTiB Ha piBHI
OKpEMHX JEpIKaB.

Ha nymxy cymni Bepxouoro Cyay O. PaaumieBcbkoi, MiJl MOHATTAM
€BpoIei3amii aAMiHICTpaTHBHOTO MIpaBa YKpaiHu BapTO PO3YMITH «CHCTEMa-
THUYHUI mpolec BIUMBY (HOro NpaBOBHX HACHTIAKIB) IOJIOKEHb €BpPOMCH-
CBKOTO aJMIHICTPaTHBHOTO TIpaBa, IO CTBOPIOIOTHCS MIDKHAPOIHHUMHU
Ta iHTerpamiiHUMK yTBOPEHHAMH i iXHiMH AepxkaBamu-wieHamu (€C, PE,
OBCE, €CIUI, Cymom €C, Benemiancskoro komicieio PE, IIporpamoro
SIGMA), Ha pO3BHTOK aJMiHICTPATHBHOTO TpaBa YKpAiHH sK rajay3i mpasa
1 3aKOHOJIAaBCTBA, FOPHIUYHOI HAyKH Ta HABYAIbHOI JUCHUILIIHU HIISIXOM
YIPOBAKCHHS €BPONEHUCHKHX 11€H 1 MOTJISIIIB, MPABOBUX YSBJICHb, TEOPIii
1 KOHIICMIN, MIHHICHUX OPIEHTAIlif, CTAHAAPTIB 1 MPHUHIIMIIIB, B3IPIEBUX
MoJiesiell y IpaBOTBOPYY, TPaBO3acTOCOBHY, IPABO3aXUCHY, PABOTIYMauHy
JUSUTBHICTh CY0’€KTIB MyOJIiYHOT amMiHicTpalii W aJAMIHICTPATUBHHUX CY/IiB
3 ypaxyBaHHSM OCOOJMBOCTEH BITYM3HSHOI NPABOBOi CHCTEMH, FOPHIMYHOT
NPaKTUKH, TPABOBOI 1AEONOrii, KyJIbTypH Ta mpaBocBigomocti» [6, c. 20].
3 mux mifcTaB IpaBoBa CHCTEMa IepeliMae MpaBoOBI TPaawMIlii, mo cdop-
MOBaHI B MEXax €BPOICHCHKOI KyJIbTypHO-ICTOPUYHOI IMBLNi3alii. A, Ha-
MpUKIaa, ToJdbchbkuid gocmigauk K. Bax posrmsmae ¢eHomen eBpomeizarii
B KUTBKOX IUIOMIMHAX: Teorpadidfiid, COIIONOTidHIM, MOMITONOTIYHIN, Mpa-
BOBiH, IHCTHTYIlilHIN, Makpo- i MikpoekoHomiuniii [7, c.29]. Lli piBHi
JAIOTh IMIACTaBy CTBEPMKYBaTH, IM0 (EHOMEH eBpomei3aiii o3Hayae
MOUIMPEHHS €BPOIIEHCHKUX HOPM 3a Mexi €C.

€Bporeizaiisi HaI[IOHAJTBHOTO TMpaBa B CY4YacHY €MOXYy IIOJISIrae
K y eBponei3auii npaBoBOi KyJIbTYpu B IJIOMY, Tak i B MojepHi3auii
YMHHOT'O 3aKOHOJIABCTBA Ha OCHOBI €BPOIICHCHKUX CTaHIApPTIB Ta €BpOIEi-
3allii BITYM3HSHOI CyZ0BOI NpakTHKH. Sk 3a3Haudae cyis BepxosHoro Cyny
M. CmOKOBHY, «€BpoOIEi3alis YKpaiHChKOI CylOBOI CHCTEMH € CKJIAJI0BOIO
€BpOIHTETpaliiHOI MmoJiTukn Ykpainu. IlommpeHHS €BpOmneHChKUX aeMo-
KpaTHYHHUX I[IHHOCTEH, CTBOPEHHS CIIUIFHOTO MPaBOBOTO, €KOHOMIYHOTO,
OCBITHBOTO, TIOJITHYHOTO TPOCTOPY Tependadae po3yMiHHS BEpXOBCHCTBA
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npaBa SK OCHOBOIIOJOXKHOI CKJIQZIOBOI JIEMOKPATHYHOTO CYCILJIbCTBa»
[8, c. 149].

Cyziu MoBCsIKYac 3aCTOCOBYIOTh €BPOINIEHCHKE TIPAaBO Y CBOIHM NPaKTUYHIH
JisuteHOCTI. Lle cTOCyeThesl He JNHIIe THCAY CIpaB, ITOB’S3aHHUX 13 3aCTOCy-
BaHHAM €BpOMNEHCHKOT KOHBEHI] MPO 3aXWCT IPaB JIIOJMHU 1 OCHOBOIIO-
JOXHUX cBOOON Ta mpeneaeHTiB CTpacOyp3bpKOro Cyamy, 1€ CTOCYETHCS
TakoXX 3actocyBaHHA mpaBa €C y BiTUM3HAHIN cymoBili mpaktuii. Tak,
Kacamiitanit agminicTpatuBHUM cya y ckiani Bepxosroro Cyay, 3Baxaroun
Ha mpaktuky Cyny cnpaemnmBocti €C, Gepe 1m0 yBaru, 1o, BpaxOBYIOUH
€BPOIEICHKUI HAIIPSIM PO3BUTKY YKpalHH, @ TAKOXK MOYATOK Iii YToau 1mpo
acolriaio, npaBoBi Mo3ulii, copMyJIbOBaHi B pillIeHHIX €BPONEUCHKOTO
CyJy CHpaBeUIMBOCTI, MOXKYTh BPaXOBYBAaTUCS aMiHICTPAaTUBHIMH CYIaMHU
K apryMeHTalis, MipKyBaHHS CTOCOBHO TapMOHIIHOTO TJIyMaueHHs
HalliOHAIFHOTO 3aKOHOJaBCTBAa YKpaiHM 3TiTHO 3 YCTAIICHUMH CTaHIapTaMHu
npaBoBoi cuctemu €C (m. 51) [9]. Bemuka Ilamara BepxoBhoro Cymy,
3aCTOCYBaBIIM BKa3zaHe CynoBe pimeHHs KacariifHoro agMiHiCTpaTHBHOTO
cyny, 3a3Haumia, mo pimeHHs Cyxy €C Hale)XuTh PO3IIHIOBATH SIK Take,
IO JO3BOJISIE BCTAHOBMTH 3MICT IIOJIOKEHL akKTiB 3akoHomaBcTBa €C,
3a3HaueHnX y cT.2 3akoHy mpo Pamy €Bpomu. IlomibHo mo mpakTtukm
3acrtocyBanHs pimens €CIIJI, BpaxyBaHHIO MiIIATAOTh TPUHIMIN, IO
BUIUIMBAIOTH 13 HOro pIllIeHb 100 MOMIOHUX MUTaHb, HABITH SKIIO BOHU
CTOCYIOThCs 1HIIUX Aeprkas (mm. 9.3 m. 9) [10].

Bigrak, koiu yKpaiHChKE 3aKOHOJABCTBO BHITMCAHE HEYITKO, CYyIIi
3BEPTAIOTHCSl 10 €BPOINEHCHKUX CTAHAAPTIB, 100 HPUHHATH CHpaBeIIMBE
pimenns. Ile Oe3nocepenHss BHMOra YHWHHOTO 3aKOHOJABCTBA IIPO
BUKOHAHHS PillIeHb Ta 3aCTOCYBaHHS MPAaKTUKU €BPOIEHCHKOro Cyy 3 IpaB
JIIOIMHM: Cy MaloTh BUKOpHCTOBYBaTH KonBenmito ta mpaktuky €CITI
SK JKepeso mpasa. Skmo npoaHaiizyBaTH (opMy CyldoBuX pimeHs BC,
TO BOHU Jefani Oinpine HaraxyroTth pimeHas €CILI — ctunem aprymenrartii,
MOCHJIAHHAMHM 1 TPOCTOTOI0 MOBH. /{0 HEmpsSMOro BIUIMBY €Bporeizartii
MOKHA 3apaxyBaTH W BHKOPHMCTaHHs iHCTpymeHtiB SOft actions (mpose-
JICHHS TPCHIHTIB 3 MHUTAaHb 3aCTOCYBaHHS HOPM €BPOIEHCHKOrO Ipaea,
3MIHCHEHHSI MEPEeKNIaiiB CylOBUX pillleHb MDKHAPOIHHX CYJOBHX OpraHiB
TOIIO), 3aJy4eHHS MDKHapOJHHUX EKCIEepTiB 10 (OpPMyBaHHS CyJOBUX
opranis [11]. Ha cboroisi € moHaj COTHS CIpaB, y SIKMX YKPaiHCBbKi Cyau
pi3HOro piBHS Ta iHCTaHLiH, 30kpemMa BepxoBuuii CyJ, BUKOPHCTOBYBaIU
NepBUHHE, BTOPHHHE 1 HaBITh NpeleAeHTHe npaBo €Bponelicbkoro Corosy
JUIs BUpIMIEHHS NMpaBoBHX cnopiB. Cyau y CBOiX pPILIEHHSX IOCHIIAIOTHCS
1 Ha YMHHE 3aKOHOJIABCTBO, 1 Ha IIOJIOKEHHS €BPONEHCHKOI KOHBEHIT
3 nipaB aroauHu Ta pimenHs €CII i 3a0e3neuyroTh BUKOHAHHS [IUX PillleHb
Y CBOEMY IIPaBOIOPSIKY.
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Otxe, iaeTbcs HE TPOCTO PO CTATUCTUYHI MOKAa3HUKH, a PO TIIMOWHHI
ocobmnuBocTi opranizanii npaBocyans. Came ToMy B AisTIBHOCTI HalllOHAJb-
HUX CyIiB, 30kpeMa BepxoBHoro Cymy, 3’IBISIOTECS BUKJIMKH, CEPEL SIKHX:
BapiaTUBHICTh TIYMA4eHHS 1€PapXiYHOCTI HOPM €BPONECHCHKOTO TIpaBa
SK JDKepelia BITYM3HSAHOTO MPaBa; 3a0e3MeYeHHs €JHOCTI CyJ0BOI IPaKTHKA
BepxoBHoro Cyny Kpi3b Ipu3My ii peleBaHTHOCTI MPAKTHII €BPOIEHCHKHX
CyIOBHX OpTaHiB; HEMI€BICTh €BPONMEHUCHKUX CTAaHAAPTIB Y HiSUTBHOCTI
CyIOBHX OpraHiB y BoeHHHH dbac Tomo [12]. KmodoBumE 3aBmaHHAMHA
y mpOoMy € 3a0e3ledeHHs €THOCTI CYAOBOi TMPAaKTHKH Ta TUCTaHIliITHE
npaBocyansa. Came 3a0e3edeHHs CTajJoro 3aCTOCyBaHHS HOpM MpaBa Bep-
xoBHUM CyZIOM € 3aIOpyKOI0 NPaBOBOi BU3HAYECHOCT!.

TakuM unHOM, €BpoIIEi3allis npaBa — I1e NPOLEC CHPUHHATTS NPOTPECHB-
HOTO JIOCBIZly €BPONEHUCHKMX KOHTHHEHTAJIBHHUX IIPABOBHX CHUCTEM i MPaBO-
Boi cucteMu €Bporeiicbkoro Coro3y. 3aBaskH, cepell iHIIOro, i mporecam
eBpomei3alii HalliOHAIBHE TIPaBO MOXKe OYTH OHOBJICHE BIIIIOBIIHO JI0 €BPO-
MEeHChKUX KOHCTUTYHIHHHWX I[IHHOCTEH. InmeThesi came mpo BIPOBAIKEHHS
€BPOIEHCEKNX HOPM y HaliOHAIBHE 3aKOHOJABCTBO Ta CYIOBY CHCTEMY,
BHACJIIJIOK YOTO MIKHAPOJIHI 32 CBOEIO MPHUPOJO0I0 HOPMH CTAIOTh HOPMaMHU
BHYTPIIIHBOTO TpaBa, a TaKOX IPO iXHIO OE3MOCepenHIo0 Mif0 y IpaBo3a-
CTOCOBHIM TPAaKTHIII 3 ypaxyBaHHSAM BH3HaHHS IXHBOI IPIOPUTETHOCTI
L1010 HOPM YMHHOI'O 3aKOHOJAABCTBA Y KpaiHU.
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ITPABA JIFOJIJMHU I BUKJIMKA IHOOPMALIMHOI' O
CYCHLJIBCTBA: CYUACHI PEAJII

CeuneznboBa Ouibra MukoJiaiBHa
O00KMOp 10pUOUYHUX HAYK, npoghecop,
3a8idysay kageopu npogecitinux i cneyianrbHUx NPasosux OUCYUNIIH,
IIBH3 «bykosuncobkuii ynigepcumemy
M. Yepnisyi, Yxpaina

HopmaTuBHO-TIpaBOBe 3a0e3redeHHs NpaB JIOJUHHA € OIHUM i3 MOKa3-
HUKIB JI€MOKPAaTHYHOTO PO3BUTKY AEpKaBH. | HE BUIAETHCS TUBHUM, IIO
3aKOHOJIaBellb CaMe MpaBaM JIIOJMHU IPUCBITUB HAaHOLIBIIMK 3a 00CATOM
po3nin Korcrurymii Ykpaiau (crarrti 21-68) [1]. Llum cTBOpeHO QyHIAMEHT
MIPAaBOBOTO PETYJIOBAHHS MpaB JIIOJWHU 1 TPOMAASHUHA y HAIii JIepiKasi.
[IpoTe HeyXwimpHWIA pPO3BUTOK iH(OPMAMIHHOTO CYCIIBCTBA CHOTOIHI
CTBOPIOE YMOBH, KOJH HasBHOI perjiaMeHTallii cTae HeIOCTaTHRO. BoeHHMI
CTaH y JIepkaBi, iHpopmariiiai Ta TiOpuaHi 3arpo3u, Kibeparaku i ae3indop-
MaIlisi MOCHITIIOIOTH CyYacHi PU3UKH iCHyBaHHSI.

Bukiuky  iHdopMaliiiHOro CychninbcTBa MPOCTIraroThesl Habarato
HIMpIIe BiJi TOi SBHO HEraTUBHOI BOEHHO-TIONITHYHOI CcHUTyalii, SKy
cnocrepiraeMo HuHI B YKpaiHi. CTpiMKHH pPO3BHTOK HAyKOBO-TEXHIYHOTO
nporpecy 31 CTBOPEHHSAM 1 TOIIMPEHHSM Yy BCi cepu OyTTs JIOIMHU
iHpOPMAIIHHUX/TIM(YPOBUX TEXHOJIOTIH CHOHYKAE MOSBY HOBHX CYCHUIBHHX
BIZITHOCHH; BIJJHOCHH, SIKi MalOTh IH(OpMAIiiHYy CKIaJoBY i HOTpeOyIOTh
CBOT'O MPABOBOTO PETYIOBaHHA. BWHHMKAae MOHATTS «UU(PPOBUX IIPaBy,
SIKI MalOTh JICTaTH CBOE MicCIle Y FOPUANYHIA Kiacuikamii IpaB JIFOTUHH
i rpomansgauHa. Tak, y Koncrurymii Ykpaiau B crartax 31, 32, 34, 50, 57
3aKpIiTUIeHO HU3KY iH(QOpMAaIiifHUX mpaB, Ie YacTWHA iX periaMeHTOBaHa
npo¢piTbHAM iH(QOpMAIifHIM 3aKOHOIABCTBOM (3akoHM Ykpaiam «IIpo
inpopmartiro», «IIpo moctynm mo myosiunol iHpopmarii», «IIpo HaykoBo-
TexHiuHy iHopmamito», «I[Ipo 3axucr iHpopmauii B iH(popMmaliitHO-
KOMYHIKaliiiHnX cuctemax», «[Ipo 3aXMCT MepcoHaNbHUX NAHHUX» Ta iH.).
[Tpore nuTaHHS HOPMATHBHOI perjaMeHTarii HUPPOBUX NpPaB 3aJIUIIAETHCST
BIZIKpUTHM (HAIlpUKJIa[, TpPaBO Ha IPHUBATHICTh 1 aHOHIMHICTH OHJIAIH,
npaBo Ha U(POBY HEHTPaIbHICT, IPABO Ha JOCTYH J0 Mepexi [HTepHer
TOIIO), X04a B JIiTeparypi [2] 3HaX0ANMO MEBHI ITPOIIO3HLIi.

HeoOximHO HOCHITUTH i HOPMATHBHO 3aKPilUTH MHTAHHA MIOJ0 KOpe-
nsnii cydacHoi TeHneHuii onudpoByBaHHs iH(OpManii po ocody (sSK mpu-
kman, deped «IIFO») 3 koHcTmTymiitHmMuH HOopMmamu crateit 30-32 mpo
TAEMHHIIIO OCOOHMCTOTO JKUTTA. TaKy K KOpeJIifo Tpeba BHBYUTH i IIOIO
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(DYyHKIIOHYBaHHS COILIaJbHUX MEpPEeX, OCOOJIMBO CTOCOBHO perjlaMeHTallil
MpaB HEMOBHOJITHIX, OCI0 3 0COONUBUMHE MMOTpeOaMu, MITHATH PaKypc
npotuaii OymiHry ta MoOGiHry/6ocinry tomio. HemonaBHo KpaiHy cKoJMX-
Hylla JXKaXJIMBa, HEYCBIIOMIIEHa y CBOEMY MaciuTadi, MOMiI ITUPPOBOTO
MIPUHIKEHHS TIEAaroriB Yepe3 COIMiaubHI Mepexki i3 3aMisTHHAM MAaJOIITHIX
i HemoBHOMITHIX oci0. KpiM MemiiHOTO pe30oHaHCy, clpaBa 3 JACSIKHMH
yY9acHHUKaMH BUpINITyBajacs y Cy/i.

BuHuKaioTh 1 Iemo AWBHI CHTYyaIlii: 3000B’s13aBImH 0co0y omudpyBatu
BJIACHI MEIWYHI JOKYMEHTH, Yepe3 ACIKHHA 9ac IMepeHEeCTH TaKi JOKYMEHTH
B 1IM(pOBUIA apXiB, 1 Mmi3HiNIe OpaTH ATy 3a iX BHaady. 3a BUAa4dy CBOIX ke
JokyMmeHTiB. Taki curyanii BUHUKAIOTh TUIBKH Y 3B’SI3Ky 3 THM, IO 3aKO-
HOJIaBCTBO HE HA3JI0TaH’€ TEXHIYHWH NPOTrpec i CTBOPIOIOTHCS IINAPUHH,
SIKI 3aKOHHO MO’KHA BUKOPHCTATH.

OxpeMoi yBard 3aciyroBYIOTh IpoOJeMH, IOB’s13aHi i3 3aCTOCYBaHHSAM
IITYYHOTO iHTeNneKTy. KpiM MOXIIMBOCTI BHKOPHCTAaHHS HOTO 3 BOEHHUMH
OUTIMA, 0araTo CyNepewInBOCTEH BWHUKAE 1 y TOBCSIKICHHOMY JKHTTI.
He xakyun mpo 3MiHH Ha pUHKY TIpari, KOJW IITyYHUHA iHTEIEKT BUTICHSE
HU3KY npodeciii (xoda 1e TeX HaABaKIHUBO), AePOpMyIOdn IMpaBo Ha Ipa-
II0, CTBOPIOIOTHCS MpoOIeMHu (erKiB (CHOTBOPEHHS IpaBa Ha OTPUMAHHS
iH(popMarii); HaAMIpYy aJanTOBAaHOTO HaBYAHHS (HAmax HAa KOMIUIEKC MpaB —
mpaBa Ha OCBITYy, MpaBa Ha pPIBHICTh, aBTOPCHKE IIPaBO); «IHUPPOBOrO
PO3pHBY» MDXK MOKOJNIHHSIMH, MDK COIaJbHAMH TpyHaMH, MDK Tpoma-
JIIHAMU Pi3HUX Kpaid Tomo. llle oaHi€r0 CTOPOHOI BUKOPHUCTAHHS INTYY-
HOTO IHTEJEKTy € MpoOJeMU AOTPUMAaHHS NPHUHIMIIIB aKkaJaeMidHoi o0po-
yecHOCTi. | me TiMbKM BepxiBka aiicOepry. barato TexHIYHMX acleKTiB
MITYYHOTO 1HTEJIEKTY 3aJIMIIAIOTHCS 11033 YBaror CyCIiIbCTBA.

TakuM 4MHOM, Cy4acHHMH €Tarl PO3BUTKY iH(OPMAIIHHOTO CYCHIJIbCTBA
CTBOPIOE OE3MpeIeICHTHI BUKIMKH 1 3yMOBIIOE BHHUKHCHHS HOBITHIX
npoOiieM peryioBaHHS MpaB JIOMWHM, AEAKI 3 SKUX HaBeJCHI BHIIE.
ApanTariis HOpM 3 METOI0 IOIIyKy OanaHCy MK HayKOBO-TEXHIYHHM
MPOTpPEcOM 1 TIpaBaMH IIOAWHW/TPOMAIsHAHA JO peallii ChOTOJACHHS Mae
CTAaTH OJHUM 3 HalBaXKIUBIIINX 3aBJaHb K 3aKOHOJABLIS, TAK 1 akaJgeMidyHoOl
CIUIBHOTH.

Jlitepatypa:
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PEAJIIBAIIA ITPOXO/UKEHHS ITPOT'PAMM JJ151 KPUB/IHUKIB,
AKI BUUHNJIN JOMAIIHE HACUJIBCTBO

FOmmk Osena IBaniBHa
KaHOuoam 1opuoudHUX Hayx, OOyeHm,
Odoyenm xKageopu KpUMIHATLHO20 NPAsa,
Yepriseyvkuii Hayionanvruil yHisepcumem imeri FOpia @edvkosuua
M. Yepnisyi, Yxpaina

BinmoBimHO 10 HANIOHATHHOTO KPHUMIHATBHOTO 3aKOHOMABCTBA OJHUM
i3 BHJIB HATJSIOBUX 3aXOJIB € 3aCTOCYBaHHS OOMEXYBaJIbHUX 3aXOIiB,
JI0 0ci0, sKi BUMHWJIM JOMallHE HACHILCTBO, mependadeHe cr. 126-1 KK
Vkpainu. Bigmosimro mo cr. 91-1 KK Vkpaiam oOMexyBaimbHI 3aX0u
3aCTOCOBYIOThCS /IO OCI0, 3aCy/KEHHX 3a JOMAIIHE HACHUIBCTBO 1 BHKO-
HYIOThCS OJJHOYACHO 13 TIPHU3HAYCHUM TIOKApaHHAM, HE [OB’SI3aHUM
i3 mo30aBnmeHHs Bomi. Kpim TOoro, ocobm, skmx Oylo 3BUIBHEHO Bif
KpUMIHAJBHOI BIAMOBIZaTBPHOCTI YW TOKApaHHA 3a BYMHEHE J[OMAITHE
HACHUJILCTBO MOXYTh OYTH HamnpaBlieHI Ha MPOXOMKECHHS Iporpam
KPHUBIHHUKIB.

OoOMexyBanbHi 3axoau, nependadeni B c¢r. 91-1 KK VYkpainu, Buma-
rafoTh MPOBEACHHS KOMIUIEKCHHX BHXOBHHMX Ta COI[aJbHHX 3aXO.iB, SIKI
CHPUSITUMYTh BUIIPABICHHIO KpPUBJHMKA Ta TMONEPEHKEHHIO BYWHEHHIO
HOBUX KPUMIHAIBHUX IpaBoropylieHb. Came Taki 3aX0[M CIpSMOBaHi Ha
NPOTUAII0 JOMAlIHBOMY HAacCHJIbCTBY, UIISIXOM BIUIMBY Ha IICHUXIKY
KpUBIHUKA 1 TIOJJOJaHHIO HOro Oa’kaHHS B MaHOYTHHOMY BUMHSATH HACHIIb-
CTBO IIOJO PIMHUX Ta OJMHM3BKUX.. 3aCTOCYBAHHS MPOTPaMU Il KPUBTHUKIB
Ta 1i BUKOHAHHS TOKJIAIa€ThCs HA BIAMOBIIHUHN opraH npobartii. BinmoimHo
mo Ilopsnky po3pobneHHs Ta peamizamii mpoOaIiifHUX — Tporpam
«YTIOBHOBa)KEHHI OpTaH 3 MUTaHb Mpo0arlii 3ade3nedye mogaHas Cy Iy, SKAH
MOKJIaB Ha cy0’ekra mpoOarii 0O0OB’SI30K NPOXOKEHHsI NpodaiiHoT
nporpamu, iHpopmaiii mpo 3aTBep/pPKEHI MpoOaIlifHi MporpamMu, BU3HAYCHI
B HHX 3aBIaHHS, 3MICT 3aXOJiB, MOPSIOK IPOXOMKCHHS Ta OIIHKY
pe3ynbTariB pearnizaunii nporpamm» [2].

Sk 3a3nauae Hikidopoa T.I. «HaiiOinblie TpyAHOLIIB y 3aCTOCYBaHHI
00Me)KyBaJIbHHX 3aXO/iB BUHHMKA€E Ha erani ix BukoHaHHs. lle mos’si3aHo 3
TUM, IO 3JIHCHEHHS KOHTPOJIO 3a IOBEAIHKOIO 3aCyIDKEHHX, /0 SIKHX
3aCTOCOBaHO  OOMEXyBallbHI ~ 3axoanM  (KpiM  BIHCBHKOBOCIY>KOOBIIIB)
MIOKJIaJIeHO Ha yNOBHOBaXkeH1 opranu npobanii (4. 4 ct1. 91-1 KK). IIpore
HOPMATHBHO-TIPABOBUMH aKTaMH, SIKi PETrJaMEHTYIOTh MisSUTBHICTh OpTaHiB
mpobamii, X BiamoBimHWMH (YHKIisIME HEe HafineHo. BpaxoByroum e,
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JepxaBHa ycranoBa «lleHTp mpoOauii» 3aificHHIa PO3’ICHEHHS CTOCOBHO
POl yIOBHOBa)XXEHMX OpraHiB i3 NMUTaHb mpodamii y mpoueci peamizamii
oOMexxyBabHUX 3axofmiB Bim 16.09.2020 p. Vs3aranpHIOIOYH 3MICT ITUX
po3’scHeHb, «LleHTp mpoGamil» NPHXOTUTH IO BUCHOBKY, IO «TOJIOBHE
3aBIaHHS YIOBHOBaKCHHWX OpPTaHIB i3 MUTaHb Mpobamii mig gac pobotu
3 KpUBIHHUKAMH — Iie 3a0e3edeHHs peaizallii mpoOaIiifHuX mporpam, To0To
mporpaM, IO IPHU3HAYAIOTECA 32 pIMIEHHIM Ccyay oco0i, 3BUTbHEHIH
Bij BimOyBaHHS MOKapaHHs 3 BUNPOOyBaHHsIM» [1, ¢. 24-28.].

HarnsmoBa mpoOartisi XapakTepu3yeThCsl HE JIWIIE 3MIHCHEHHAM KOH-
TPOJII0 32 BUKOHAHHSAM KpPUMIHAJIBHUX TIOKapaHb, sIKi HE IIOB’s3aHi
3 i30Jsllie  Bi CyCHiIbCTBAa TMepeAdayeHuX B CYJOBOMY  DillleHHI,
are ¥ BUKOHAHHSAM Ta peaiizalieio npobauiifHoi mporpamu. BiamosinHo
no 1.7 cr. 2 3akony Ykpaiau «IIpo mpobamito» «mnpobamiiiHa mporpama —
nporpama, L0 NpU3HA4YaeThcs 3a pIIIEHHAM CyAay oco0i, 3BUIbHEHiH
BiJl BimOyBaHHsS TOKapaHHS 3 BHIPOOYBAaHHSIM, Ta Tependavae KOMILICKC
3axXO0JIiB, CIIPSIMOBAHUX HA KOPEKIIIO COIiabHOI MOBEMIHKH a00 ii oKkpemux
MposiBiB, (OPMYBaHHS COIATbHO CHIPHUATIMBHX 3MiH OCOOHMCTOCTI,
SIKI MOXKIIIBO 00’ €KTHUBHO TiepeBipuTn» [4].

TunoBa mporpama mjisi KpUBIHHKIB € KOMIUIEKCOM 3aXOIiB, CIIPSMO-
BaHUX Ha KOPEKINIO MOBENIHKH OCi0, SKi BUYMHWIM JOMAIITHE HACHIBCTBO.
Bona mepenbauac mnpoBeJCHHsS JIarHOCTUKH IPUYMH HACHIIBHHUIIBKOT
MOBEIIHKHK B CiM’1, @ TAKOXK 3IiCHEHHS 1HIUBIIyalbHOI Ta TPyHOBOI poOOTH
3 KpuBaHHKamu. O4iKyBaHMM pe3yJbTaToM peaiizalii nporpamu € ¢op-
MYBaHHS y TakUX OCI0 3JaTHOCTI KOHTPOJIOBATH BJACHY IOBEIIHKY,
CTPUMYBATH arpeciro, 3aJ0BOJILHATH CBOI NOTPeOM HEHACHIBHUIIBKHUMU
crocobamu Ta OynyBaTH MiXOCOOHCTICHI BiTHOCHHHM Ha 3acajax B3aeMO-
PO3YMIHHS 1 TIOBar.

«I[Ipobaris mepembavae IHAMBIMYaTbHHN WIiAXIA IO KOXHOTO 3acyj-
JKEHOTO, 3 YpaxyBaHHSIM HOTO OCOOHMCTHX XapaKTEpHCTHK, OOCTaBHH
BYMHEHHS KPUMIHAJBHOTO IPABOIOPYIICHHS, a TaKOXX IOTEHLIaly JuIs
peirrerpamii. B mpomeci HarmsamoBoi mpoOariii  3acyIpKeHi TPOXOISTH
npoOarliiiHi mporpamu, siki CipsMOBaHi Ha BUPILICHHS TXHIX TPpo0IeM, TaKhux
SK 3aJICKHICTh, arpeCHBHA IMOBEIIHKA, HU3bKHHA PIBCHb OCBITH TOIIO.
Jlo mpobatiiHuX Mporpam 3aly4aroThCsl TAKOXK COLIANbHI CIyKO0H, MEIUYHI
YCTAHOBH, OCBITHI 3aKJaJyl Ta I1HIII OpraHizamii, M0 CHPHUAIOTH YCHILIHINA
colianpHil aganramii» [6, ¢. 30-36].

[Micns npuitaarTs 3akoHy Ykpainn «[Ipo mpobariro» HalioHaidbHE
3aKOHOJIAaBCTBO IMOTPEOYBAIO OULIBII PETENHFHOrO PO3’SCHEHHS HArjsI0BOT
npobarii Ta yMoB 11 3acTocyBaHHs. ToMy Taki po3’siCHEHHsI OO0 3aBIaHb,
AKI CTaBIATBCS JIO opraHy npodamii Oynm mnepenbaueni Tumosoro
mporpaMor0 il KPUBAHUKIB, ska Oyna 3aTBepmkeHa Hakasom MiHic-
TepcTBa comianbHOI momituku Ykpaiau 01 xoBtHS 2018 poky. 3aBnaHHSIMH
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niei TUmoBoi mporpamMM €: «CHPUSIHHS 3MiHI HacCHJIBHHUIBKOI HOBEIIHKH
KPHUBIHHKA; CIIPHUSHHS 3aCBOECHHIO KPHUBIHUKOM MOJENI CIMEHHOIO >KHTTS
Ha 3acajiax TeHAepHOi PiBHOCTI, B3a€MOPO3YMIHHS, B3a€EMOIIOBAry 1 JIOTpH-
MaHHs NpaB ycCiX 4ICHIB PONWHH, (OpMyBaHHS y KPUBIHHKA KOHCTPYK-
THUBHOI MOJIEJI TIOBEIIHKM y TPHBATHUX CTOCYHKAX; CIPHSHHS OBOJIOJiHHIO
KPHUBIHMKOM 3HAHHSAMH IIPO OCHOBHI HOPMH 3aKOHOJABCTBa B cdepi
3amobiraHls Ta MPOTHIIl JOMAIIHEOMY HACHIIBCTBY Ta/ab0 HACHIIBCTBY 3a
03HAKOIO CTaTi, a TAKOXX MpPO BUAM BiANOBIJATBFHOCTI 3a HOrO BYMHEHHS,;
(opMyBaHHS Yy KpPHBIHHUKA BiAIMIOBINATBHOTO CTAaBJIEHHS IO BJIACHOI IOBE-
JUHKH Ta ii HaCHiAKIB Ui ce0e Ta OTOUYIOUHX; CIIPHSIHHS PO3BUTKY Y KPUBII-
HUKa €MOIIIHHOIO 1HTEIEKTY Ta CAMOCBIZOMOCTI; PO3BUTOK HABHUOK KPHUBJI-
HHUKa JI0 KOHCTPYKTHBHOTO OE3KOH(IIIKTHOTO CIUIKYBaHHS, e(heKTHBHOI Ta
HEHACHJIbHUIIBKOI KOMYHIKallii; PO3BUTOK 3[aTHOCTI KPUBIHWKA BUSBISITH,
aHaJIi3yBaTH Ta YCBIIOMIIIOBATH CBOI HETaTHBHI [yMKH, KOTHITHBHI QUIbTPH,
MTOMUITKH, EMOIIi1, KepyBaTH HIMH, PO3YyMITH iX Hacmiaku» [5].

[Ipobamilina mporpamMa 3aTBEPIKYETHCA IHIUBIAYAIEHO 1O KOXHOTO
3aCyIDKEHOr0 1 MICTHTh NpaBWiia 3IiMICHEHHS Hariisify Ta INPOBEICHHS
npobaniitanx 3axoxiB. IloctanoBa Kabinery MinicTpiB Ykpainu Big 18 ciu-
H 2017 Ne 24 «IIpo 3arBepmxenHs Ilopsaaky po3poOneHHS Ta peainizarii
MpoOaifHIX TMporpaM» UiTKO 3a3Hadae, M0 CKIANAIOTHCA MPOEKTH Mpoda-
LifHUX TporpaM Ta iX po3pobieHHs € ¢yHKIieo MiHicTepcTBa OCTHIT
VYkpainu. B 1iit mocraHoBl BKa3yeThes, 10 «IIPOEKT MpodariiitHol nporpamu
MOBUHEH MICTHTH 3aBIaHHs, (QYHKIi, O3HAKH IJILOBOI TPYIH, Ha SKY
CIpsIMOBaHa Taka mporpama, iHpopMalilo Mpo HAaBUYKW Ta 3HAHHS, SIKHX
MOKe HaOyTH Cy0’€eKT mpobarlii 3a pe3yabTaTaMy MPOXOHKCHHS 3a3HAYCHOT
Nporpamu, pecypcH, HeoOXinHi aus ii peasmizamii, 3MICT 3aXO0JiB, @ TaKOX
MOPSIIOK  TIPOXOJPKEHHST MpOoOaliifHOT NporpaMu 1 OIHKM pPe3yJbTaTiB
NPOXOJKEHHs» [3].

«Jlo mouartky peamizamii mpobarmiiHoi nmporpaMn KypaTop mnpodariiinoi
MporpaMu 03HAWOMITIOE Cy0’€KTa Mpobarlii 3 METOI0 IIPOTpaMu, 3HAHHAMH Ta
HAaBHYKAMH, SKi BiH MoOke HaOyTH 3a pe3yJbTaTaMH IPOXOJKCHHS
nporpamu, rpadikoM peanizauii npodariiinoi nporpamu (g mignuc) ta
MOTePeKAE MPO BIAMOBIAATBHICTS 32 HCBHKOHAHHs OOOB’SI3KiB, MOKIIAzC-
HUX Ha cy0’ekrta nmpobarii cynoM. BukoHnanHs cy6’ekToM npodariii 3aX0iB,
nepefdadeHnK MpoOAaIiifHO MporpamMoro, mepeadavyae: BiABiTyBaHHS
3aHAThH BIAMOBIIHO 10 rpadika peanizaiii mpoOariitHol mporpamMu; HEJAOmy-
IICHHS i1 9aC 3aHsATh BUMHKIB, 1[0 00paXKar0Th JOACHKY TiHICTh 1 TpOMaI-
CbKYy MOpaib, IIOTPO3, HACWIbCTBA, BIABIAYBaHHS 3aHATh 3 O3HAKAMH
AJIKOTOJILHOTO, HAPKOTUYHOT'O YH iHIIOTO CIT’SHIHHS Ta IHIIUX BYMHKIB, L0
YHEMOXIIMBIIIOIOTh ITPOBEJCHHS 3aXo[iB, IepeadadeHux MpolamiiHo
NpOrpaMol0; BUKOHAHHS 3aBJIaHb, IO HAAIOThCS KypaTopoM IpoOawiifHoi
mporpamMu abo iHIMMH (QaxiBIIMH, SKi MOXKYTh 3aJy4daTHCS IO peaji3arii
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npoOamifHUX TporpaM, y paMKax 3axoJiB, NepeadadeHux NpodamiiHo
nporpamoro» [5].

3aBepLIaJIbHUM €TaroM BUKOHAHHS NPOOAIiifHOT MporpaMu € BUCHOBOK
oprany Tmpo0amii Tpo BHKOHAHHA HATJLIMOBUX 3aXONiB, sKi Oymm
3aTBEp/DKEHI MpoOaliifHo mporpaMoto. [licis Hporo CKIIaiaeThesi akT Ipo
OIIHKY pEe3yNbTaTiB BUKOHAHHS 3aXOMdiB Ta MPOXOKCHHSA MpoOariitHoi
nporpamu. CreniamicT, SKHA BHKOHYBaB BHKOHAHHS TakKol MpoOariifHoi
mporpamMu 3000B’s3aHUI HamaTH ycCi MaTepiaid, SKi 3acCBiTUYIOTH IIPO
pe3ynbTaTd TPOXOPKEHHS Takol IporpaMd Ta Hepeae iX Ko Cyady.
Y BUmaaKy MOPYIIEHHS 3aXO/iB, SIKi 3a3HaveHi B mpoOauiiiHiid mporpami
opraH npo0arii Mo)e 3aCTOCYBaTH IMMCbMOBE MONEPEIKEHHS B IKOMY OyJie
3a3HaueHO, MI0 CYO’€KT IMOPYIIMB BHMOTH, IO MOXX€ OYTH IiJICTaBOIO
CKacyBaHHS DILIEHHS Cyay TNpO 3BUIbHEHHS BiJ BinOyBaHHS ITOKapaHHS
3 BUNpOOyBaHHAM. HaciimkoM Takoro ckacyBaHHSI pillEeHHS MOXe OyTh
1 HaTpaBJIeHHs 0COOH 0 PEeabHOTO BiIOYBaHHS NPU3HAYECHOTO OKapaHHS.

OTxe, peamizamis Mporpamu Uil KPUBIHHKIB, SKi BUMHWIN JOMAIIHE
HACHIIbCTBO, € BAXJIMBHM €JIEMEHTOM HarsiIoBol mpodarii Ta OmHHM
i3 KIFOYOBUX IHCTPYMEHTIB 3amoO0iraHHs MOBTOPHUM IIPaBOIIOPYIICHHSM.
Bona moenHye KOHTpPONBHI Ta KOPEKIiHI 3aX0Ad, CHOpPSMOBaHI Ha 3MiHY
MOBEIIHKKA 0CcOOM, (OpPMYBaHHS BiATIOBIAAIHHOTO CTAaBJICHHS IO BIIACHHUX
Il 1 pO3BUTOK HABUYOK HEHACHIIBHHUIIBKOI KOMyHikamii. BomHouac
MpaKTHKa 3aCTOCYBaHHS TaKMX MNpOrpaM BHSBJSIE HU3KY OpraHizaliiHo-
NpaBOBUX TNpOOJieM, 30KpeMa HEJOCTaTHIO HOPMATHUBHY BHM3HAYEHICTh
MOBHOBa)XEHb OpraHiB mpoOamii Ha erami BUKOHaHHS OOMEXYBaIbHHX
3axoniB. He3Baxkaroun Ha 1ie, BOPOBAKEHHS THIIOBHX IPOTpaMm JIsl KPUB/I-
HUKIB, IHAMBITyadbHUN WIiAXI Ta MDKBIIOMYA B3a€EMOJisl CTBOPIOIOTH
nepeyMoBH JUIsl €(eKTHBHOI pecollianizaiii MpaBOMOPYNIHUKIB 1 MiABH-
IIEHHS PiBHS 3aXHCTY 0Ci0, sIKi MOCTPaXKATIH B/l JOMAIIHBOTO HACHIIbCTBA.
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