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BCTYN

CyuacHui CBIT 3a3Ha€ 3HAYHUX TPaHCHOPMAIIiH i1 BIVTMBOM TJI00aTh-
HUX BUKJIUKIB 1 3arpo3, AKi 3MiHIOIOTh TIOJMITUYHUNA, EKOHOMIYHHUH Ta COLi-
anpHU naHamadT. PO3BUTOK TeXHOIOTIH, BIHCHKOBI KOHMITIKTH, TAaHAEMIi,
3MiHM KJIIMaTy Ta MOUIMPEHHS KiOep3JI0YMHHOCTI CTaIN KIIOUOBUMU (haK-
TOpaMH, IO BIUIMBAIOTh Ha MIKHAPOJHI BIJIHOCHHH Ta BHYTPINITHBOJIEP-
JKaBHI IIPaBOBI CUCTEMU. Y 1bOMY KOHTEKCTI MDKHAPOHE Ta HALlIOHAIBHE
MIPAaBO CTHKAFOTHCS 3 HEOOXIIHICTIO aaamTallii 0 HOBHX pealliid, 1o 3y-
MOBJIIO€ MEPeNIsA TPATULIHHIX IPABOBUX MEXAHI3MiB, IPUHIIUIIIB 1 HOPM.

Mertoro 11iel MoHOTpadii € aHali3 TeHICHIIH PO3BUTKY MIKHAPOIHO-
ro Ta HAlliOHAJBHOTO TpaBa B YMOBaX CY4YacHHX 3arpo3 i BUKIUKIB. [lo-
CIJTIJKCHHS OXOIUTIOE IMATAHHS OOMEXEHHSI TIPaB JIIOIWHH Ta BIJCTYITY BiJl
IpaB JIOAUHU B MDKHApOJHOMY IpaBi, po3BUTKY mnouiTuku €C B chepi
Oe3neku Ta 000pOHH, aHaNI3y cyyacHuX TeHueHIii B CAIl €C, a Takox
MOJIEepHi3allil TOCHOIapCHKOTO MPOLECYalbHOIO 3aKOHOIAaBCTBA B KOHTEK-
CTI €BPONECHCHKHUX CTaHAApTiB TpaBocyis. OcoONuBy yBary MpHIiJICHO
npoOiieMaM 3aXUCTY MPAaB JIIOIUHH.

3MiHH, IO BiJJOYBalOTHCS B MIXKHAPOJIHOMY Ta HAIllOHAILHOMY TPaBi,
OTPeOyIOTh KOMIUIEKCHOTO aHalli3y Ta HayKOBOro ocMucieHnHs. CroniBa-
€Mocs, IO [ MoHOorpadis cTaHe KOPUCHUM JpKepesioM iHdopMariii as
HAyKOBI[iB, MPAaBHUKIB 1 BCiX, XTO WIKABUTbCA CYYaCHUMHU TEHICHLIIMHU
y cdepi npaBa Ta MDKHAPOJHUX BITHOCHH. BOHa Mae Ha MeTi He JIMIIIe
y3araJibHUTU HasBHI 3HAHHS, ajie i CIIPUATH MOAATBIINM JOCITiDKCHHSM 1
Ppo3po0IIi ePeKTHBHUX MTPABOBUX PILICHB JJIS TOJIOJAHHS CY9aCHUX 3arpo3
1 BUKJIUKIB.

Konexmue asmopie



O6mexeHHs Ta BifCTYN Bifi NpaB NHOAMHN B yMOBaX NaHAEMii
COVID-19: mixHapoaHO-NpaBoBUiA acNeKT

Anopenuenxo C. C.

Betyn

IMangemis koporaBipycy COVID-19! crana rio6aapHOI0 Kpu3oo Oa-
raTorpaHHOrO XapakTepy CydacHOCTi. bararo ypsjiB oroiocuin HaJa3BH-
YaifHU CTaH IJIs 3aCTOCYBaHHS BHHSATKOBHX IIOBHOBA)KEHH JUISI 3arro0i-
TaHHA, YCYHEHHsI Ta KOHTPOJIIO PU3UKY Ta HEMHHYYOTO BIUTMBY MaHAEMii
COVID-19, Buknukaiodn, 30KpeMa, 3HauHe 3aHETIOKOEHHS OO0 3aXHCTY
IIPaB JIOAWHH B YChOMY CBIiTi. Byno BBeJieHO MIMPOKUIL CIIEKTP OOMEKEHD
YICIICHHUX TIPaB JIOAUHH, IO CTOCYIOTHCS CBOOONIH, TIEPECyBaHHs, acoLli-
aIliif, croBi{yBaHHS PEJirii, MPUBATHOTO KUTTS, pOOOTH, OCBITH Ta OXOPO-
HU 310pOB’sl. ['apaHTyBaHHS MpaB JIOAWHY LIS KOXKHOI JIIOMMHM € Pi3HOIO
MIpOIO BUKJIMKOM JIJIsl KOSKHOT KpaiHH CBITY?,

besneka nepxaBu Ta 11 IEMOKPAaTHYHUX 1HCTUTYTIB, a TAKOXK Oe3Ieka
il mocamoBuX 0Ci0 1 HACENEHHS € JKUTTEBO BKIMBHUMH T'POMAJCHKUMH
Ta MPUBAaTHUMU IHTEPECAMH, SIKi 3aCIyTOBYIOTh HA 3aXHCT 1 MOXKYTh IIPH-
3BECTH JI0 TUMYACOBOTO BiJICTYITy Bijl MEBHUX IpaB JIIOJAWHU Ta HAJ3BH-
YaifHoro posnoaiuty Biaan. OJHaK cyBOpi 0OMEKEHHS MO0 TPUBAIOCTI,
00CTaBHH 1 00CTy TaKUX MMOBHOBAXKCHB € BAXKIMBUMHU. besneka aepxkasu
Ta rpoMajicbka Oe3nexa MOKyTh OyTH e(h)eKTHBHO 3a0e3IedeHi JIHIIe B JIe-
MOKpaTil, sIka TIOBHICTIO MTOBaYKa€ BEPXOBEHCTBO MpaBa’. Yepes maHaeMito
COVID-19 neprxaBu OBHHHI OyJiM 3HAWTH NPABUIBHUN THYYKHIA OaaHc

' On 30 January 2020 World Health Organization’s [hereinafter WHO] director-general
declared the novel coronavirus outbreak (2019-nCoV) a PHEIC. On 11 March 2020 the
COVID-19 was characterized as a pandemic. See WHO, Who Timeline — COVID-19, https://
www.who.int/news-room/detail/27-04-2020-who-timeline---covid-19 (17 June 2020).
Women and men, children, youth and older persons, refugees and migrants, the poor, people
with disabilities, persons in detention, minorities, LGBTI people, among others, are all being
affected differently. See United Nations, COVID-19 and Human Rights. We are all in this to-
gether (Apr. 12, 2020), p. 2, https://www.un.org/sites/un2.un.org/files/un_policy_brief on_hu-
man_rights_and_covid_23_april 2020.pdf (1 July 2020).

European Commission for Democracy Through Law [hereinafter Venice Commission], Compi-
lation of Venice Commission Opinions and Reports on States of Emergency. CDL-P1(2020)003
(Apr. 16, 2020), p. 4, https://rm.coe.int/venice-commission-compilation-on-states-of-emergen-
cy-eng/16809e85b9 (25 June 2020).



MIXK 3aX0JJaMH, CIIPSIMOBAaHMMH Ha YIOBIJTHBHEHHS IMOIIUPEHHS BIpyCy Ta
3aXHCTOM «MEIMYHOI JOMOMOTH JUIS BCIX», 3 OAHOTO OOKY, Ta JOTPHMAH-
HSIM 1HIIMX TPaB JIFOIWHH BiJIIOBITHO IO MIKHAPOHOTO MIPpaBa — 3 1HIIO-
ro'.

VY curyarii naagemii COVID-19 Mi>kHapoIHE TPaBO MPaB JIFOIWHH Tie-
pendavae 1Ba OCHOBHI 3acO0M OOMEXKEHHs MpaB JTIONUHU: 0OMEKEHHS Ta
BigcTynu. Llg craTts Mae Ha MeTi BU3HAYHMTH TpaBHJia, SKi MIKHApOIHE
MIPaBO HAKJIAJIA€ Ha YPSIU MO0 3aCTOCYBAHHS OOMEXKEHbB 1 BIACTYIIIB i/
Jac HaJ3BUYAHHHUX CHUTYyallill, a TAKOXK Te, K MPaKTHKa pearyBaHHS Jep-
skaB nanaeMii COVID-19 Binnosigae nuM BuUMoraM 3akoHomascTsa. CrarT-
T MOJIIJICHA HA IIMICTh PO3IALUTIB. Y TIEPIIOMY PO3Iiii MPEICTABICHO METY
JOCHIDKEHHS MDXKHAPOITHOTO OOME)KCHHS MPaB JIFOJMHU B KOHTCKCTI TaH-
nemii COVID-19. ¥V apyromy po3aiii po3misiaeThCsl MiXKHAPOIHO-TIPABO-
Ba 0a3a 0OMEKCHHSI [IPaB JIFONUHH, TAKAM YHHOM BH3HAYAIOUH BiIIOBIIHY
MIPaBOBY OCHOBY OOMEXEHb, Y sIKill JepkKaBaM JT03BOJICHO BiJICTYIaTH BiJl
mpaB JOAWHU ab0 oOMexyBaTH iX y cutyauisx nanzaemii COVID-19. ¥
TPETBOMY PO3JIiTI OOTOBOPIOETHCS TTOJOKEHHS TTPO 0OMEKEHHSI, SIKi BiJIO-
OpaxaroThb TOH (akT, 110 MEBHI MpaBa JIOAUHU HE € 0e3yMOBHUMH, a TAKOK
icHye moTpeba 3aXHUCTHTH OJIHE MPABO NUITXOM OOMEKCHHS 1HIIOTO ITiJT
yac HaJ3BUYaHOT cuTyaii. 3acTepexeHHs Mpo BiACTYN 3 HOro OCHOBHHU-
MU MPUHIIATIAMH PO3TIISAAETHCS B YeTBEPTOMY po3iii. OnrcaHo 3araibHi
XapaKTEPUCTHKH BiCTYIIIB 1 0OMEKEHb BiJl TPOMaISHCHKUX 1 MOMITHYHUX
MpaB, a TaKOX BiJl CKOHOMIYHMX, COIIAJIbHHUX 1 KyJIbTYpHHUX TpaB. Binx-
MIHHOCTI Ta CXOXICTh MIX IMOJIOKEHHSIMHU PO OOMEKEHHS Ta BIACTYIH
MOSICHIOIOTHCSL B I1’AITOMY PO3JILTI, OCKITBKH MEXi MK 0OOMEKEHHSIMH Ta
BIJICTYIIAMH 4acTO Ayke po3MuTi. LLIoCTHIl po3ain MICTUTh 3aKIIOUHI 3a-
YBa)KCHHSI.

1. 0Ornag miXHapoaHo-npaBoBoi 6a3a 06MeXEHHA npaB NOAUHU
nig vac nanpemii COVID-19

MeTa 3aKOHHOTO OOMEKEHHS IpaB JIFOIUHH i1 yac manaemii COVID-19
BUMarae BH3HAUYCHHS MIKHApOAHOI MpaBoBoOi 0a3u 3 bOTo MUTaHHA. Bax-
JIUBO BCTAHOBHMTH MEXI TOBHOBRKCHB JICP)KAB MO0 OOMEKEHHS MpaB
JIIOJTMHY, MacIiTabu oOMeXeHb (OOMEKCHHS Ta BIJCTYIH) Ta BiIMOBIIHI

' See the United Nations, COVID-19 and Human Rights, op. cit. (fn. 2).
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3000B’s13aHHS 11010 3a0e3mneueHHs npaB JroauHu i yac COVID-19 sk
HaJ(3BUYAWHOI CUTYyAIlil B MEKaX Cy4aCHOTO MIXKHapOAHOTO TpaBa.

[IpaBoBi cTaHIapTH OOMEKEHB 1 BIICTYIIIB BiJl 3000B’I3aHb 11010 MIPAB
JIONIMHM, SIKI 3aCTOCOBYIOThCS 710 cutyarii 3 nanaemiero COVID-19, Bri-
JIeHi B:

— YHIBepcalbHI JOTOBOPU MpO mpasa MoAuHU (MiKHAPOTHHNA MaKT
PO TPOMAISHCHKI Ta MOMITHYHI mpaBa', MKHAPOIHUHN TAKT PO
€KOHOMIYHi, ColianbHi Ta KyIbTYpHi TpaBa’);

Cranom Ha 1 gepBHs 2020 poky Bipmenis, Umni, Koxym6is, ExkBamop,
CambBanop, Ecronis, ['py3is, ['Baremana, Kupruscran, Jlatsis, Ilepy, Pec-
nmy6mika Monnosa, Pymynist, Can-Mapuno Ta Jlepxasa [lanectuna 3rigno
3 MIITTIIT noirdopmysanu I'enepanbroro cekperapss OOH mpo Bincryrr.

— perioHallbHI JTOTOBOPH 3 TpaB JIFOAWHU (€BpOTCiCbKa KOHBEHITIS
PO 3aXUCT IPaB JIIOIHUHU Ta OCHOBOIOJIOXKHUX CBOOOI?, Amepu-
KaHChKa KOHBEHIIIS 3 IPAB JIFOAUHK’);

Y KOHTEKCTI HaJ[3BHYaHOT cUTyarlii y cdepi OXOpOHHU 370pOB’s Yepes
COVID-19 AnGanis, Bipmenis, Ecronis, ['py3is, Jlarsis, [liBHiuna Make-
noHis, Peciyomika Monmosa, Pymynis, Can-Mapuno Ta Cep0ist odiriitHo
MIOBITOMIJIM TE€HEpaIbHOTO cekpeTapst Paan €Bporu mpo cBOi pileHHS
10710 BimcTyIy®.

AprenTtuna, bomisis, Ywmmi, Komym6is, Jlominikanceka PecmyoOiika,
ExBagnop, CansBanop, ['Baremana, lonaypac, [laparsaii, [Tanama, Ilepy ta
Pecniy6nika CypiHam TOBIIOMUJIM Te€HEpaJIbHOTO cekpetaps OpraHizartii
AMEPHUKAHCHKUX JieprkaB Mpo npusynuHeHHs rapantii ACHR (indopmaris
cranoM Ha 3 uepsus 2020 poxy)’.

! International Covenant on Civil and Political Rights [hereinafter ICCPR], Dec. 16, 1966, 999
UNTS 171, Art. 4.

International Covenant on Economic, Social and Cultural Rights [hereinafter ICESCR], Dec.
16, 1966, 993 UNTS 3, Art. 4.

3 See UN Treaty Collection, Depositary Notifications (CNs) by the Secretary-General, https://
treaties.un.org/Pages/CNs.aspx?cnTab=tab2&clang=_en. (1 June 2020).

Convention for the Protection of Human Rights and Fundamental Freedoms [hereinafter
ECHR], Nov. 4, 1950, ETS No. 5, 213 UNTS 221, Art.15.

5 American Convention on Human Rights [hereinafter ACHR], Nov. 22, 1969, 1144 UNTS 123,
Art. 27.

Council of Europe, Notifications under Article 15 of the Convention in the context of the
COVID-19 pandemic, https://www.coe.int/en/web/conventions/full-list/-/conventions/web-
Content/62111354 (3 June 2020).

Organization of American States, Recent Suspensions of Guarantees regarding Multilateral
Treaties, http://www.oas.org/en/sla/dil/inter_american_treaties_suspension_guarantees.asp (3
June 2020).



— MDKHaApPOJHE 3BUYAEBE TPaBo’.

IcHye HU3Ka JOKYMEHTIB HEOOOB’ I3KOBOTO XapakTepy, AKi MaroTh 3Ha-
YHHUH BIUTMB HA BU3HAYEHHS yMOB, 3 SIKHUX MOXKYTh OyTH BXHTI 3aXOJH,
IO BiACTYMAIOTh BiJl 3000B’s3aHb 110J0 NPaB JIOAWHHU, Y KOHTEKCTI HaJ-
3BUYaifHOTO cTaHy: I[lapu3bki MiHIMaJBHI CTaHIAPTH HOPM IIPAB JFOIH-
HE B JepkaBi Exctpennii?; Cipaky3chbKi IPHHIMITH MO0 MOJOKEHD PO
0OMe)XeHHSI Ta BIICTYITM B MiXKHApOIHOMY TaKTi MPO IPOMAITHCHKI Ta
nonitiyHi npasa’. HesBaxaroun Ha Te, 110 KoMmiTeT 3 mpaB JIIOIUHU HE
3000B’s13aHUH TOTPUMYBATHCS [IUX PUHIUITIB, MOYKHA OYiKyBaTH, 110 BiH
MiAacThCsl IXHbOMY BIUIMBY Y CBOEMY MailOyTHROMY TIIyMadeHHi cTaTTi 4
MIITTIII, oo MaTvMe 3HAYHUE BIUTUB HA TIPAKTHKY.

TTonoxeHHs 1110710 0OMEXEHb Ta BiACTYIIB Bij] IpaB/000B’ I3KiB JIOTUHH
BU3HAYAIOTHCS [IUISIXOM TIYMa4eHHST MI>KHAPOTHUMHE CyJIaMU 3 TIPAB JIIOTH-
. KpiM Toro, y BiAmoBigp Ha maHAeMi0 6arato Mi>KHAPOIHHX OpraHi-
3ariit Ta opranis (BcecBiTHsI opraHizaiisi 0XopoHH 3710poB’sié, ['eHepanbHa
Acambnes OOH, Komiter OOH 3 nipas momunu’, YipasiiHHs BepxoBHOTO

For instance, the ICCPR for non-states parties or the ILC Articles on the Responsibility of

States for Internationally Wrongful Acts (2001) may be invoked by a state in order to rely on

some defences to failure to comply with international obligations as a result of combat the

spread of the COVID-19 pandemic.

Paris Minimum Standards of Human Rights Norms in a State of Emergency, adopted by the

61st Conference of the International Law Association, Paris, 1 September 1984.

Siracusa Principles on the Limitation and Derogation Provisions in the International Covenant

on Civil and Political Rights [hereinafter Siracusa Principles], Annex to the document of the

UN Commission for Human Rights, 28 September 1984, E. CN.4/1985/4.

4 Joseph, S.; Castan, M., The International Covenant On Civil And Political Rights: Cases, Ma-
terials, And Commentary. Third Edition, Oxford UK, Oxford University Press, 2013, p. 910.

5 See e.g., Lawless v. Ireland (no. 3), appl. no. 332/57, ECtHR 1 July 1961; Denmark, Norway,
Sweden and the Netherlands v. Greece (The Greek case), appl. no. 3321/67, 3322/67, 3323/67,
3344/67, EComHR 5 November 1969 (report); A. and others v. the United Kingdom, appl. no.
3455/05, ECtHR 19 February 2009 (GC).

¢ See WHO, Addressing Human Rights as Key to the COVID-19 Response (Apr. 21, 2020),
https://apps.who.int/iris/rest/bitstreams/1275275/retrieve (15 June 2020). About the role of
WHO and the IHR (2005) in the developing a comprehensive approach to COVID-19 see, e.g.,
Bogdandy, A.; Villarreal, P., International Law on Pandemic Response: A First Stocktaking
in Light of the Coronavirus Crisis (March 26, 2020). Max Planck Institute for Comparative
Public Law & International Law (MPIL) Research Paper No. 2020-07, https://ssrn.com/ab-
stract=3561650 (4 May 2020); Villarreal, P., The 2019-2020 novel coronavirus outbreak and
the importance of good faith for international law, Volkerrechtsblog (Jan. 28, 2020), https:/
voelkerrechtsblog.org/the-2019-2020-novel-coronavirus-outbreak-and-the-importance-of-
good-faith-for-international-law/ (7 June 2020).

7 GARes. 74/270, Global solidarity to fight the coronavirus disease 2019 (COVID-19) (Apr. 2,

2020).



xomicapa OOH 3 mpaB siromunan', Mi>KHapoIHa OpraHi3ariist UBLIEHOI aBia-
it (ICAO)? Tomo?), sik a Takox perionanshi (Paga €sponn?, Beneniancbka
komicis®, KoMiTer i3 3amo0iransst KaTyBaHHIM 1 HEIIOACHKOMY ab0 Tako-
My, [0 TIPHHIDKYE T1AHICTh, MOBOKEHHIO un rokapanHio (CPT)®, Komicap
Panu €Bporu 3 ipas siroauau’, OpraHizaiiis aMepUKaHCHKHX JeprkaB® TOIIO)
HaJIaJIv 3arajibHi BKa31BKU 110/10 OIiHKY 3axo/iB 1mono COVID-19. Heyps-
noBi opranizamii, Taki sk Human Rights Watch®, Amnesty International'?,
MixkHapoHa KOMicisi FOpUCTIB!!, TaKoXK OEPYTh YIaCTh y PO3MOBCIOIKEH-
Hi 3araJiIbHUX BKAa3iBOK ILIOAO0 BiAHOBIAHUX 3axoxiB mono COVID-19. Bu-
1ie3a3HavyeHi Ta iHIIi HOPMaTUBHO-TIPABOBI aKTH, 3aJI€KHO BiJ] IOPUIUYHOI
CHITH, € 000B’I3KOBOIO ITPABOBOIO OCHOBOIO 200, BIIIIOBITHO, KOPUCHHUM Ke-
PIBHHILITBOM Y 3acTOCyBaHHI 3axofiB npotuaii COVID-19.

o crocyeThbes HAIiOHATBPHUX PAaMOK, PABOBI OCHOBH HAJ3BHYAM-
HUX TIOBHOBaXKeHb MITariB mij vac manpemii COVID-19 Bigpi3HSIOTE-

See UN Human Rights Committee [hereinafter HRC], Statement on derogations from the Cov-
enant in connection with the COVID-19 pandemic, UN Doc. CCPR/C/128/2 (Apr. 24, 2020).
2 See Office of the UN High Commissioner on Human Rights, Guidance COVID-19 (May 13,
2020), https://www.ohchr.org/Documents/Events/COVID-19_Guidance.pdf (2 June 2020).
See Collaborative Arrangement for the Prevention and Management of Public Health Events
in Civil Aviation, http://www.capsca.org/CoronaVirusRefs.html (8 June 2020).

See Council of Europe, Respecting democracy, rule of law and human rights in the framework

of the COVID-19 sanitary crisis. A toolkit for member states, Information Documents, SG/Inf

(2020) 11 (Apr. 7, 2020), https://rm.coe.int/sg-inf-2020-11-respecting-democracy-rule-of-law-

and-human-rights-in-th/16809e1d91 (2 June 2020).

Venice Commission, op. cit. (fn. 3).

Committee for the Prevention of Torture and Inhuman or Degrading Treatment or Punishment,

Statement of principles relating to the treatment of persons deprived of their liberty in the

context of the coronavirus disease (COVID-19) pandemic, CPT/Inf (2020) 13, https://rm.coe.

int/16809cfa4b (7 May 2020).

7 CoE Commissioner for Human Rights, Persons with Disabilities Must Not Be Left behind in
the Response to the COVID-19 Pandemic, (April 2, 2020), https://www.coe.int/en/web/com-
missioner/-/persons-with-disabilities-must-not-be-left-behind-in-the-response-to-the-covid-
19-pandemic (9 May 2020).

8 See Organization of American States, The OAS Response to the Covid-19 Pandemic, CP/
RES.1151(2280/20) (Apr. 17, 2020), http://www.oas.org/en/cim/docs/CP42233S06-EN.pdf
(25 June 2020).

°  Human Rights Watch, Human Rights Dimensions of COVID-19 Response, (March, 19 2020),

https://www.hrw.org/news/2020/03/19/human-rights-dimensions-covid-19-response (23 June

2020).

Amnesty International, Covid-19 Response and Rebuilding Principles, (April 2020), https://

www.amnesty.org/download/Documents/POL3022612020ENGLISH. PDF (20 June 2020).

' International Commission of Jurists, /CJ Guidance on the Courts and COVID-19 (Apr. 7,

2020), https://www.icj.org/icj-guidance-on-the-courts-and-covid-19/ (19 June 2020).
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Csl BIJl LITATy JIO IITATy, HE3BaXKAKOUW Ha Te€, IO iICHYIOTh TaKi OCHOBHI
MpaBoBi OCHOBH 75t 3ax0/1iB Mmoo COVID-19 na HarioHanpHOMY PiBHI:
JEKJIaparisi mTary HaJ3BHYAHHUX CUTyallii' BIAMOBIAHO TO KOHCTHTY-
1ii, BUKOPUCTAHHS 1CHYIOUOTO 3aKOHOJIABCTBa 1110/10 KatacTpod y chepi
OXOpPOHH 3[I0POB’sI, @ TAKOK yXBaJICHHS HOBOTO 3aKOHO/IaBCTBA IPO Ha-
3BUYAlHI CUTYyalii, AKi JO3BOJSAIOTH BIACTYIM BiJ IpaB JIOAMHU abo X
0OMEIKCHHS.

[II06 oCATTH METH «IHOJIH Ta iXHi paBa MatOTh OYTH B IIEHTP1 yBar»?
i Yac HaJA3BUYAWHUX CHUTyalii, Takux sk nangemis COVID-19, cmin
BXXUBATH TBEPJIMX 1 TOCIITOBHUX KPOKIB HA MIXKHAPOJTHOMY Ta HAI[iOHAJb-
HOMY PIBHSX BIJIIIOBIJTHO JTO MI>KHAPOJIHOTO IpaBa Ta CTaHAAPTIB y cdepi
MIpaB JIIOAMHHU, TYMaHITapHOTO MpaBa Ta mpaBa OixkeHwiB. CIiJ Takox 3a-
3HAYMTH, 10 KOJIM HAJ3BUYAHA CHTYallisl 3aKIHYUTHCS, TOM1, OC3CYMHIB-
HO, B1IOyAyThCs Ae0aTu MIOAO0 JOKTPUHM MO3UTHUBHHUX 3000B’s3aHb. by-
JIyTh TIOCTABJICH] 3aIUTAHHS, YA YPSIIA BKHIIN BCIX 3aIMO0DKHHX 3aXOJIiB,
SIKMX BOHU MOTJIM BXKUTHU NMPOTH notmupeHHs nanaemii COVID-19 Ha ixHiii
TEPUTOPIi’.

YHiBepcanbHICTh NPaB JIIOAWHU BiHOCHA. He3anexHo Bia TOro, SIBHO
9y Yepe3 HeoOX1THUH MiATEKCT, TOTOBOPH PO MpaBa JFOIMHA 00MEKYIOTh
MIEBHI TIPaBa, sIKi BOHU MPOTONOIYIOTH!, MiXKHAPOIHUI PABOBUI PEIKUM
[paB JIIOAWHE Tlependadae IBi MOIEIi’, sIKi OMyCKalOTh MOPYIICHHS ITPaB
monuni. [lo-nepie, 3a qesiKuX 0OCTaBUH 3A1MCHEHHS MPaB JTIOIUHA MOXKE

About national legislation in the context of the Covid-19, see Ginsburg, T.; Versteeg, M., States
of Emergencies: Part I, The Harvard Law Review Blog (Apr. 17, 2020), https://blog.harvard-
lawreview.org/states-of-emergencies-part-i/ (8 June 2020).
United Nations, We are all in this Together op. cit. (fn. 2).
*  AIRE Centre. COVID-19 and the Impact on Human Rights 12-13 (Apr. 28, 2020), https://bird.
tools/wp-content/uploads/2020/04/Covid-19_and_the WB.pdf (4 June 2020).
4 See Steiner, H., Limits and their Varieties. In Fassbender, B.; Traisbach, K. (Ed.), The Limits of
Human Rights, Oxford, Oxford University Press, 2019, p. 23.
There are other classifications of restrictions of human rights in international human rights
law. For instance, the ECtHR distinguishes between three types of limits: 1) derogations as
the strongest limit that result in a temporary suspension of the guarantee of a particular right
by a state party (Article 15 of the ECHR specifies the exceptional circumstances); 2) legal
exceptions which are explicitly mentioned but subject to conditions specified by the Conven-
tion (Article 2, Article 5 of the ECHR); 3) restrictions are possible that are ‘necessary in a
democratic society’ with regard to the measure taken and the pursued aim (public order, mor-
als, economic well-being, efc.) (para 2 of Articles 8 to 11 of the ECHR). See Delmas-Marty,
M., The Limits of Human Rights in a Moving World — Elements of a Dynamic Approach. In
Fassbender, B.; Traisbach, K. (Ed.), The Limits of Human Rights, Oxford, Oxford University
Press, 2019, p. 336.
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OyTn 0oMesxeHo. [{10 MOIeTh MOXKHA TIO3HAYHUTH K «MOJIETh OOMEIKCHDBY .
[To-apyre, y HaA3BUYAMHUX CUTYAI[isIX JAEPKaBH MOXYTh BIJACTYMAaTH BiJl
CBOTX 3000B’s13aHb 3T1HO 3 MKHAPOJIHUM TIPABOM IpaB JIFOAWHU. LI Mo-
JIeJTh OLTbIT HaJlilHA 1 11 MOYKHA HAa3BaTH «MOJIEJUTIO BIJICTYIIIBY.

2. 3acTepeXeHHs Npo 06MeXeHHs

a. Cymuicms i npusHayenus

3acTepexeHHs] PO OOMEKEHHST — TOOTO TOJIOKEHHSI, SIKi BKa3yHOTh
Ha Te, IO TICBHE MPaBO HE € a0CONIOTHUM, ajle MOXKe OyTH ajanToBaHe
JUTSL BpaxyBaHHS MOTPEOH JEpXKaBU 3aXHUILATH TIEBHI IHTEPECH Ta MpaBa’,
i couatky OyIo 3aIpONOHOBAHO SIK ATBFTEPHATUBY MOBHUM ITOBHOBA)KCH-
HsIM BizmcTymy?®. OOrpyHTYBaHHS JI03BOJY HA OOMEKEHHS MPAB JHOJAUHU €
MOJBIHUM: TTO-TIepIe, OOMEKEHHS ITiIKPECIIO0Th, M0 MPaBa JIFOIHMHN
piako € abcomoTHUMHU ab0 0e3yMOBHHMHU IpaBaMH, 10 POOUTH CUCTEMY
npaB JHOAMHKA KepoBaHow*. Hampukias, 3aranbHa Aekiapallis npas Jiro-
nuau (BATTT) BcTaHOBIIOE, MO «KOXHA JIFOUHA MIJISITAE JTUIIC TAKUM
00MEKCHHSIM, SIKi BCTAHOBJIOIOTHCS 3aKOHOM BHKITIOYHO 3 METOTO 3a0e31ie-
YEeHHs HaJEe)KHOTO BU3HAHHS Ta IMOBAru J0 MpaB i CBOOOA 1HIIHNX, a TAKOXK
JUTS 32JT0BOJICHHS CITPABEIIIMBOTO BUMOTH MOPAJIi, TPOMAaJICEKOTO MOPSIIKY
Ta 3arajbHOro JA00pOOYTY B JEMOKPATHYHOMY CYCIHUIbCTBI»’. Takum uu-
HOM, 0arato TpOMaJSIHCHKHX 1 MOJIITHYHUX TIPaB, & TaKOXK JICSKI €KOHO-
MIYHi, COLiaJIbHI Ta KyJbTypHI IIpaBa MOXYTh OyTH 3aKOHHO OOMEKeHi Ha
ificTaBax, sKi CTOCYIOThCs mannuemii kopoHasipycy. €KIIJI mictuts mo-
JIOXKEHHS PO oOMeskeHHs B CT. § (2) (mpaBo Ha MoBary A0 NpUBaTHOTO Ta

' Zidar, A., WHO International Health Regulations and human rights: from allusions to inclu-

sion, The International Journal of Human Rights, vol. 19, no 4, 2015, p. 507.

Alston, P.; Goodman, R., International human rights: the successor to international human
rights in context: law, politics and morals: text and materials, Oxford, Oxford University
Press, 2012, p. 160.

Reynolds, J., Emergency Derogations and the International Human Rights Project. In Empire,
Emergency and International Law, Cambridge, Cambridge University Press, 2017, p. 122.
See Miiller, A., The Relationship between Economic, Social and Cultural Rights and Interna-
tional Humanitarian Law: An Analysis of Health Related Issues in Non-international Armed
Conflicts, Martinus Nijhoff, 2013, pp. 111-112; McGoldrick, D., The interface between public
emergency powers and international law, International Journal of Constitutional Law, vol. 2
(2), 2004, p. 383.

5 Universal Declaration of Human Rights, (December 10, 1948), UN Doc. A/810 (1948), Art. 29

Q).
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ciMeHOTO XUTTH), cT. 9 (2) (cBOOOAA IyMKH, COBICTI Ta pedirii), ct. 10
(2) (cBoOOna BupaxeHHs noraais), cT. 11 (2) (cBoOoaa 3i6paHb Ta acoii-
arfiit). BignoBigHO 70 3a3HaUEHUX CTarell OOMEKCHHS IMPaB JFOIUHH JI0-
MyCKAIOThCS 3 MIPKyBaHb IHTEPECIB HAIIOHAIBHOI O€3MeKu, rPOMaJIChKOl
0e31eKH, EKOHOMIYHOTO TOOPOOYTY JIepKaBH, 3aXUCTY 370POB’ Sl UU MOpa-
JIi, MATPUMAHHS aBTOPUTETY Ta HEYIIEPEIKEHOCTI CYIOBOT BIIA/IU, 3aXUCTY
IPaB JIFOJIMHU. TIpaBa i cB0OO I 1HIIMX 0¢i0 Tomo. Oco0INBO BAXKIIMBO, IO
0OMEXCHHS MPaB JIFOMHU 1032 MEXKaMHU HA/I3BHYAHHOTO CTaHy MOXKJIHMBI
JIMILIE B HEBEIUKIN KIJIBKOCTI BUNIAJKIB' .

TTo-npyre, monoeHHS MPO OOMEXKEHHS BiI3EPKAIIOIOTh HE0OXi]I-
HICTb BHpIIICHHS KOHQIIKTIB MK TpaBaMu’, HAPUKIIA, MIXK TIPAaBOM Ha
cB00Oy mepecyBaHHs OJHie] 0coOM Ta MPaBOM Ha OXOPOHY 3/I0POB’S iH-
101, a TaKoXK OajaHC MiX IHIWBIAyaTbHUMH THTEpECaMH Ta IHTEepecaMu
rpomaju’®. Cipaky3chbKi MPUHIUIN CTBEPXKYIOTH: «00CAT mpaB i cBOOO
IHIIUX OCi0, SKi MOXYTh JisITH SIK OOMeXeHHs mpaB y [lakrti, BUXOIATh
3a Mexi mpaB 1 cBoOon, BusHaHux y ITaktin?. TIpaBa Ta cBOOOMH IHIIKNX
0ci0, Ha sIKi MOJKHA MTOCHJIATHCS JUTsl OOMEXKEHHSI KOHKPETHOTO TIpaBa, He
000B’SI3K0BO BH3HAIOTHCSI B THX CAMHUX TOKyMEHTax’. PO3yMHI 0OMEXEHHS
€ JaCTHHOIO «MaCTHJIa» CHCTEMH IIPaB JIOAWHM, IO TO3BOJISIE JCpPiKaBaM
THYYKO PEeryJloBaTH Pi3HOMaHITHI KOH(IIKTH 1HTEpECiB, Ki BAHUKAIOTh Y
(TeMOKpaTHYHUX ycepennHi (IeMOKPATUIHHX ) CYCITITbCTBAX).

b. Ipunyun obmedicentst 3a MidCHaAPOOHUM NPABOM

[lo crocyerbest cutyarii 3 nanaemiero COVID-19, nepxaBu MOXYTb
3aCTOCOBYBATH MOJIOKCHHS PO OOMEKCHHS, @ HE OTOJIOIIYBATH Hall3BH-
YalHUH cTaH, o0 MOPYIMUTH MIKHAPOJIHI TIpaBa JIOAHMHI/3000B’ 13aH-
Hs1%, TUM YyacoM OOMEKCHHS TAKOK MOXKYTh CIIPUYUHUTH 370BKUBAHHS.
TakuMm 49uHOM, icHye HaOip KpUTEpiiB, SKUM HEOOXITHO BIJNOBiIaTH,
00 YMOXKJIMBUTH OOMEXEHHS TPaB JIOAMHU BIATOBITHO 0 MIXXHAPOI-
HOTO TIpaBa:

Kirchner, S., Human Rights Guarantees During States of Emergency: The European Conven-
tion On Human Rights. Baltic Journal of Law & Politics, vol. 3 (2), 2010, p. 8.

Miiller, op. cit. (fn. 39), p. 112.

McGoldrick, op. cit. (fn. 39).

Siracusa Principles, op. cit. (fn. 14), para 35.

Miiller, A., Limitations to and Derogations from Economic, Social and Cultural Rights, Human
Rights Law Review, vol. 9 (4), 2009, p. 560.

HRC declared: “States parties should not derogate from Covenant rights or rely on a deroga-
tion made when they can attain their public health or other public policy objectives through
invoking the possibility to restrict certain rights...”, see HRC, op. cit. (fn. 19), para 2 (c).

[V ST
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— Bcranosnenns 3akoHom. MITECKII nepenbavae, mo oOMexeHHs
MaroTh OyTH «BH3HaYEeHi 3akoHOM»'. Binmosigno go MIIITIII, npa-
BO Ha CBOOOJTY TIEpECyBaHHS «...HE IMUISITAE KOITHUM OOMEKECHHSM,
KpIM THX, sIKi Tlepe0aucHi 3akoHOM» . Y HINPOKOMY CEHCI «0OMe-
YKEHHI TIOBUHHO MaTH TMiJICTaBy caMe y HalllOHAIEHOMY 3aKOHOJaB-
CTBI, sike Bifnosigae [TakTy; 3aKoH Mae OyTH JOCTAaTHBO JOCTYITHHUM;
BIJIMOBIJTHE HAIlIOHATILHE 3aKOHOIABCTBO Ma€ OyTH c(HhOpMyITbOBaHE
3 JIOCTATHBOKO TOUHICTION.

— Jleritumaa meta*, TOOTO OOMEKEHHST Ma€e Oa3yBaTHCS Ha OTHIM i3
IiJICTaB, 110 BUIPABAOBYIOThH OOMEKEHHS, BA3HAHUX BiJIITOBITHOIO
crarrero MIIT'TITI. Bignmosimao mo MITECKII, oOMmexeHHs 103BO-
JIeH1 «BUKJIFOYHO 3 METOKO CIIPHUSHHS 3araibHOMY J100po0yTY»°.

— HeoOxigHicTh. OOMEKEHHS Ma€ «BIINOBIATH HATAIBHINA CYCIIiIb-
Hill yu comianeHii motpebin®. MIITTIII nepexbavae, mio mpaBo
MaTH CBOKO JTyMKY MOXe€ ITiJUIATaTH TICBHUM OOMEXEHHSM, SIKi «He-
00XiH1 17151 ToBaru npas abo penyTalii iHIKX» Ta/abo «1jIsl 3aXu-
CTY HAIIOHAJIBHOI OE3MEKH Y1 TPOMAICHKOTO MOPSIIIKY, 3110POB’ S UM
MOpati HACCICHHS .

— TlpomopuiitHicTh, sika Tepeadavae, Mo OOMexeHHs, mobO OyTH
«HEOOX1THUMY, Mae OyTH MPOMOPIHHHUM MeTi»®, 3arambHuil KO-
MeHTap 14 moj0 mpaBa Ha HAWBUIIWIA TOCSHKHHUI PIBEHB 3710POB’S
nependayae, 1Mo «...00MEXEHHS MarTh OyTH MHPONOPLIHHUMH,
TOOTO HaliMEeHINI OOMEKyBaJIbHA allbTepHATHBA Ma€ OyTH MPUHHS-
Ta, SKIIO JOCTYIHI JIeKiIbKa THUIIB 00MeXeHb». OUeBHIHO, 1110
«BTPYYaHHS Ma€ BIAMOBIATH HaralbHIA CYyCHUIBHIA TOTpeOi i,
30KpeMa, 10 BOHO [Ma€ OyTH| NpOMOPLiHUM 3aKOHHIN MeTi, 110
MEPeCTiAYETHCD’.

ICESCR, op. cit. (fn. 6), Art. 4.

ICCPR, op. cit. (fn. 5), Art. 12 (3).

Ssenyonjo, M., Economic, Social and Cultural Rights in International Law. Hart Publishing,
Oxford and Portland, Oregon, 2009, pp. 100-101.

Siracusa Principles, op. cit. (fn. 14), para 10 (c).

ICESCR, op. cit. (fn. 6), Art. 4.

Siracusa Principles, op. cit. (fn. 14), para 10 (b).

ICCPR, op. cit. (fn. 5), Art. 19 (3).

UN Committee on Economic, Social and Cultural Rights, General Comment No. 14: The Right
to the Highest Attainable Standard of Health (Art. 12), 2000, UN Doc. E/C.12/2000/4, para 29.
Miller, op. cit. (fn. 45), p. 583.
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3. 3acTepexeHHs npo BigcTyn

a. Cymuicmo i npusnadenHs

[onokeHHs PO BIACTYTI, SIKi € 03HAKOIO ACSIKUX Cy4acHUX MiKHApOJ-
HHX JIOKYMEHTIB 3 TIpaB JIFOJMHU', 30KpeMa 3arajibHHUX J0TOBOPIB, SIKi CTO-
CYIOTBCSI IEPEBAXKHO TPOMAJSIHCHKHX 1 MOMITHYHKX MPaB’, epeadavarTs
MOBHE 200 YaCTKOBE CKACYBaHHS KOHKPETHOTO MI>KHAPOAHOTO 30008’ s13aH-
HSI® IPOTSTOM MEBHOTO Iepiony. MeToro BiZICTYIIIB € 0OXOPOHA IPOMAJICHKO-
IO HOPSIAKY B CUTYAIisIX HaI3BUYAHOI 3arp0o3H Ta/ab0 BiAHOBICHHS I[LOTO
nopsiaky. [Ipu3ynuHEHHST IEsSKUX TpaB JTIOAUHU TAKOK MOXKe OyTH HEoO-
X1THEM JJIst 3aXMCTY THIIMX TPpaB JIOAUHE®, Yl nepsKaBH, K1 BiACTYIIa0Th
BiJl BUMOT, MOCHJIAIOThCs Ha orosomieHHs BOO3 mpo miobanbHy naHae-
mito COVID-19 sk BunpaBaanHs st BIACTYMIB. Y [[bOMY CCHCI IPHYNHH
Bizctymy Big Bumor mono COVID-19 myske 3aranbHi.

b. I[Ipunyunu siocmyny 3a MidkCHAPOOHUM NPABOM

Xouya MOXKHA CTBEPKYBAaTH, 110 TPOMAJSTHCHKI CBOOOH ITOBUHHI OyTH
0OMEIKEeHI MiJl 9ac HaA3BHUAHHUX CHUTYyaIlill, mo0 3a0e3neunTn 3araibHy
TPOMAJICBKY Oe3IeKy, TakoK Oe3nmepedHo MpaBna, 1Mo JesKi 3 HaHOiIbII
KPUUYIIXX MOPYIICHb paB JIOAMHN BiAOyBaIOTHCS IiJ] Yac rmepeadadyBa-
HUX HAJI3BHYAHHUX cHUTyamid. ToMy Ba)KIIMBO, IO BIICTYIH CyBOPO KOH-
TPOJIIOIOTBCS 1 HE CIYXaTh LIUTOM JUIS «LHHIYHOTO Ta MPOPAaXOBAHOTO
SHUIICHHSI IPaB»° OMIOHEHTIB ypsiay. ICHYIOTh MIEBHI MPUHIIUIH BiJCTYIIiB
BiJl MDKHAPOJHUX IIPAB JIIONUHHU:

— TlpunHnmn BUHATKOBOI 3arpo3u. [IoBHMHHA iCHYBaTH «HaJA3BUYaliHA
CHUTYyaIlis», SKa 3aTPOXKY€ KHUTTIO Hallii»’, «BifiHA YK iHIIA HAI3BHU-
YaifHa CHUTyallisl, 1[0 3aIPOKy€ JKUTTIO Hamii»®; «BiiiHa, cycIiibHa
Hebe3neka abo iHII HaJI3BHYAHI CUTYaIlii, sIKi 3arpoKyOTh He3a-

' E.g ICCPR, op. cit. (fn. 5), ECHR, op. cit. (fn. 8), ACHR, op. cit. (fn. 9).

Schabas, W., The European Convention on Human Rights. A Commentary (Oxford Commen-

taries on International Law) 1 ed., Oxford, Oxford University Press, 2015, p. 587.

*  McGoldrick, op. cit. (fn. 39), p. 383.

4 Miiller, op. cit. (fn. 45), p. 592.

5 Istrefi, K., To Notify or Not to Notify: Derogations from Human Rights Treaties (Apr. 18, 2020),

http://opiniojuris.org/2020/04/18/to-notify-or-not-to-notify-derogations-from-human-rights-

treaties/ (16 June 2020).

Joseph; Castan, op. cit. (fn. 15).

7 ICCPR, op. cit. (fn. 5), Art. 4 (1).

8 ECHR, op. cit. (fn. 8), Art. 15, see Mokhtar, A., Human Rights Obligations v. Derogations: Ar-
ticle 15 of the European Convention on Human Rights. International Journal of Human Rights,
vol. 8, no. 1, 2004, pp. 65-87.
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JeKHOCTI abo Oesrmerni aepkaBu-ydacHuI»'. Bupas «Ham3Buvaii-
HUI CTaH» 03HAYa€ HAI3BUYAWHY KPU30BY CHTYAIIiF0 200 CYyCHiIbHY
HeOe3MeKy, (GaKTHIHy Y HEMUHYTY, sIKa BIUTUBAE HAa BCE HACCICHHS
9H BCE HACEJICHHS TEPUTOPIi, O SKOT MOUIMPIOETHCS Jisl IeKIapa-
1ii, 1 CTAHOBUTH 3arpo3y OPraHi30BAHOMY JKHUTTIO TPOMAJIH, B SKii
JieprKaBa CKIaaaeThes. 3arpo3a Mae OyTu Oe3M0CepeHbOI0; HOTo
HACJTIJTKW TTOBMHHI OXOTUTFOBATH BCIO HAIIIO; TPOIOBKEHHS OpTaHi-
30BaHOTO JKUTTS HaIlil Mae OyTH Tij 3arpo3010; Kpu3a abo Hebe3Ie-
Ka MaroTh OyTH BUHSTKOBUMH B TOMY CEHCI, 1110 3BHYAITHI 3aX0T1 YH
oOMexeHHs1, 103BoNicHI KOHBEHIIi€0 IS MIATPHUMKH TPOMaIChKOL
Oe3mneku, 310pOB’sl Ta MOPSIKY, € SBHO HeaJleKBaTHUMHU®. 3aKOHH,
IO PErYIIOI0Th YMOBU HA/I3BHYAWHOTO CTaHy, MAIOTh OYTH YiTKUMHU
Ta YiTKUMH, 00 OyTH «BCTAHOBICHUMHE 3aKOHOM»®,
— IIpuHUMI HEBiACTYMHOCTI MEBHUX NpaB. Pi3HI Mi>KHAapOAHO-IIPaBO-
Bi gokymentu (MIIITIT, €KIIJI, AKIIJI) micTaTe pi3HUN meperik
paB, sIKi HEe MiJUIATa0Th BiACTyMy. BigcTynu Bi «Tak 3BaHUX aOco-
JIOTHUX TIPaB» HEMOKITHBI.
Toii hakr, 110 esKi 3 MON0kKEeHb Oysu nepesniveHi B ctarti 4 (2) MIITTIIT
SIK TaKi, 1[0 HE IMiJUIATat0Th BIJICTYITY, HE O3HAYaE, 110 1HII CTaTTi MOXYTh
OyTH mingaHi BiACTymy 3a Oa)KaHHSAM, HaBiTh SAKILIO iICHYE 3arpo3a YKUTTIO
Hamii®. 3aKoHOomaBue 3000B’s13aHHsI 3BY3UTH BCI BIICTYIH IO THX, SIKi CY-
BOPO BUMAraroThCsi TOCTPOTOIO CUTYallii, Tependadae 000B’ 430K POBOAU-
TH pPeTEIbHUI aHai3 33 KOYKHOIO CTATTEI0 HA OCHOBI 00’ €KTHBHOT OIIHKH
¢dakxtnunoi curyauii. ACHR 3abopoHsie BincTyn Bix AesKHUX MepepaxoBa-
HUX TIPaB, a TAKOX BT «CYTOBUX rapaHTii, HEOOX1THUX JIJISI 3aXHCTY TaAKHX
npas»®, HANPHUKIIA/, TIPaBa Ha JIOCTYII JI0 CyJLy, TPaBa KePTB HA OTPUMAaHHS
e(exkTuBHOTO 3aco0y mpaBoBoro 3axucty. [1oaiOHI «pyHKITIOHATIBHI» HE-

' ACHR, op. cit. (fn. 9), Art. 27.

See Paris Minimum Standards, op. cit. (fn. 13), Section (A)1(b), Siracusa Principles, op. cit.
(fn. 14), para 39 (a).

> The Greek Case, op. cit. (fn. 16), paras 112—113.

4 Joseph; Castan, op. cit. (fn. 15), p. 919.

5 See HRC, CCPR General Comment No. 29: Article 4: Derogations during a State of Emergen-
¢y, 2001, UN doc. CCPR/C/21/Rev.1/Add.11, para. 6; see also General Comment 24: Issues
Relating to Reservations Made upon Ratification or Accession to the Covenant or the Optional
Protocols thereto, or in Relation to Declarations under Article 41 of the Covenant, 1994, UN
doc. CCPR/C/21/Rev.1/Add.6, para 10; General Comment 34, Article 19, Freedoms of opinion
and expression, 2011, UN doc. CCPR/C/GC/34, para 5.

General Comment 29, op. cit. (fn. 75), para 6.
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BIZICTYITHI TIpaBa', 1o 3abe3eduyroTh MOBary 10 BEPXOBEHCTBA IpaBa Ta
MPUHIIAITY 3aKOHHOCTI HABITh MiJl YaC Ha{3BUYaHOTO CTaHy, IUTYIOTHCS B
Cipaky3pKux IpuHIUIAX i [Tapu3pKux cTaHmaprax>.

— Tlpunnmn HemuckpumiHarii. BincTynmu He TOBUHHI OyTH JUCKPH-
MIHAIIMHUMA «BHKJIFOYHO HA TIJICTaBl PacH, KOJLOPY IIKIPH, CTari,
MOBH, PEIIrii 4d COIIATBHOTO MOXO/PKEHHsDY', BUKOpUCTaHHS ClioBa
«BUKJIIOUHOY» BUKIIMKAJIO TIEBHI AUCKYCIi’, BKIIOUCHHS IHOTO CIIOBA €
YITKUM JIOKa30M TOTO, 1110 BiJICTYITH, SIKi HCHABMICHO € JIMCKPUMIHAITi-
HHUMH, MOXKYTb OyTH 3aKOHHUMH, SIKIIIO BUKOHYIOTHCS 1HIII YMOBH®,

— TIpuHUMI TPONOPLIHHOCTI € HAMBAXKIHUBIIIUM OOMEKEHHSIM JIOITY-
CTHMUX 3ax0fiB BimcTymy®. Lls BUMoOra cToCy€eThCsl TPUBAIIOCTI, Te-
orpadiuHOro OXOIUIEHHS Ta MaTepiajJbHOr0 MaciuTady Haa3BUYaM-
HOTO CTaHy Ta OyJb-SKHX 3aXOJiB BIJICTYITy, 34CTOCOBAaHHMX uepe3
Ha3BUYaliHuid crad’. [IpHHIKMIT TPONOPIIHHOCTI mependayae, 1o
HaJ[3BUYANHI 3aX01 HE MOXKYTh TPUBATH JIOBIIE, HIXK CaMa HaI3BU-
yaifHa CUTYyallis, i OOMEXEHHS, SIKi BOHU CIIPUYIHHSIOTH, MAIOTh 3a-
CTOCOBYBATHCS JIUIIIEC B TUX TeorpadiuHux palioHax, siKi TOCTpaXk-
JIaITd BiJl HaA3BUYANHOT cuTyarii®.

Kputepiii npormopiiHOCTI MOke OyTH OCOOJIMBO BaXKKO 3aCTOCYBa-

TH, IPUHAMMHI B KOPOTKOCTPOKOBIH mepcnekTusi, 10 kpusu COVID-19,
BPaxOBYIOUM Pi3HI HEBU3HAUEHOCTI MIOJO0 Tepeiadi, CTYIEHs MOIUPEHHS
Ta e(heKTUBHOCTI 3aXO/iB, a TAKOXK Te€, 110 BXKE BiIOMO MPO MOTCHLIHHY
TSOKKICTh HOTO HACHIAKIB. Y Mipy pO3BUTKY 0OCTaBHH i 3HaHb PO HOBHIA
KOpPOHaBIpyc Oyab-AKi 3aX0[H, SIKI CTAlOTh HENOTPIOHUMH ab0 HEMpOINop-
ifHAME, TIOBUHHI OyTH afanToBaHi abo cKacoBaHi’.

© o a o

ACHR, op. cit. (fn. 9), Art. 27.

Joseph; Castan, op. cit. (fn. 15), p. 918. See also HRC, op. cit. (fn. 19).

ICCPR, op. cit. (fn. 5), Art. 4(1); HRC, General Comment No. 28: Article 3 (The Equality of
Rights Between Men and Women), 2000, UN Doc. CCPR/C/21/Rev.1/Add.10, para 7; General
Comment 29, op. cit. (fn. 75), para. 8.

Nowak, M., U. N. Covenant on Civil and Political Rights — CCPR-Commentary, 2nd ed., Kehl
am Rhein, Germany; Arlington, VA: N. P. Engel Publishers, 2005, p. 100.

Higgins, R., Derogations under Human Rights Treaties, British Yearbook of International Law,
vol. 48, issue 1, 1976, p. 287.

Nowak, op. cit. (fn. 80), p. 97.

General Comment 29, op. cit. (fn. 75), para 4.

Venice Commission, op. cit. (fn. 3), p. 5.

ICJ, The Courts and COVID-19 (May 5, 2020) p. 1, https://www.icj.org/wp-content/up-
loads/2020/05/Universal-ICJ-courts-covid-Advocacy-Analysis-brief-2020-ENG.pdf (10 May
2020).
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3axoau, M0 BiJICTYNAOTh BijJ 3000B’s3aHb MO0 MpaB JIIOJAHHH, HE
MMOBUHHI CYNEPEYUTH «IHITUM 3000B’s3aHHSM JIepXkKaB 3THO 3 MIXKHA-
POAHHUM TIpaBOM»' (SIK MIXKHAPOIHUM MPABOM, 3aCHOBAHUM Ha 3BUYAsIX,
Tak 1 MDKHApPOAHUM J0TOBOPOM, HacaMIiepel Mi>KHapOIHUM T'yMaHiTap-
HuM npaBom)?. Lli iHmi 30008’ sI3aHHS MOKYTh BiAPi3HSATHCS BiJ IITATy
JI0 mITary>.

JlepkaBa TIOBMHHA TOTPUMYBATHCS TIEBHHUX IMPOIEIYPHUX YMOB IPH
3aCTOCYBaHHI BiICTyMy. [HIIMMU crioBaMu, nonepente odiiiine mporouo-
[ICHHS € BOKJIMBOIO TEXHIYHOIO MEPEAYMOBOIO ISl 3aCTOCYBAHHS CT. 44,
BuMora mporoonieH st «€ BaXXJIHBOO IS MIATPUMKH TIPUHITUIIIB 3aKOH-
HOCTI Ta BEpPXOBEHCTBA MIPpaBa B MOMEHTH, KOJIM BOHU HaiOibIme moTpio-
Hi»®. 3rigao 3i crarrero 4 ICCPR Haa3Buyaiinuii crad Mae OyTH oiriii-
HO OTOJIONMICHUH, MO0 3a0e3MeYUTH MPO30PICTL®, 3amO0IrTH AOBITEHUM
BIJICTYIIaM 1 3MEHIIMTH BHUOAIKUA (PAKTHYHHX HAA3BHYANHUX CHTyaI[ii’.
TakuMm 9WHOM, TIEpII HIXK JepxkaBa mocunaerbes Ha Crartio 4 MITTTIIT
Mae OyTH BUKOHAHO JIBi (yHJAaMEHTalIbHI YMOBHU: CUTYallis Ma€ CTAaHOBUTHU
HaI3BUYAWHUN CTaH, [0 3arPOXKYE KUTTIO HAIlii, 1 iepkaBa Mae oQilliitHo
OTOJIOCHTH Ha/I3BHYAMHUM cTan®,

HagiTh sIKIIIO0 HA3BHYAHA CUTYAIlis MOXKe OyTH OYSBHJIHOIO, BIACTYII
Big mpaB 3rigHo 3 MIITTIII € mopyueHHsSIM MKHapOAHOTO MpaBa JOTH,
JTIOKH Ha/I3BUYaiiHa CUTYaIlist He Oysa oimiifHO OroioIIeHa HalllOHATbHIM
OpraHOM, YIIOBHOB)KEHUM I1e¢ POOUTH. [IporoionieH st Bipi3HAETHCS BiJl
MDKHApOIHOTO 000B’si3Ky moBimomicHHs’. OCTaHHE HE € HEOOXiITHOIO

' ICCPR, op. cit. (fn. 5), Arts. 4, 5; General Comment 29, op. cit. (fn. 75), para 9.

2 For instance, the four Geneva Conventions of 1949 and two Additional Protocols of 1977; the
ILO Conventions on Forced Labour, Freedom of Association, and Equal Rights of Workers;
the Geneva Refugee Convention of 1951; the Rome Statute of the International Criminal Court
of 1998; certain rules of customary international law, such as the prohibition of refoulement.
See: Nowak, op. cit. (fn. 80), p. 99.

* McGoldrick, op. cit. (fn. 39), p. 411.

4 Nowak, op. cit. (fn. 80), p. 92.

General Comment 29, op. cit. (fn. 75), para 2.

Official proclamation aims to inform people affected by the derogations about the exact ma-

terial, territorial and temporal scope of application of the emergency measures, and allows

the state’s legislative and judicial bodies to supervise their legality and implementation. See

Miiller, op. cit. (fn. 45), p. 564.

See Venice Commission, op. cit. (fn. 3), p. 5.

General Comment 29, op. cit. (fn. 75), para 2.

ICCPR, op. cit. (fn. 5), Art. 4(3) compels any State Party to immediately inform other contract-

ing States through the intermediary of the secretary-general of the United Nations about the

provisions from which it has derogated.
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YMOBOIO, SIKa POOUTH 3aKOHHUM BXXUTTS HaJI3BHUAHHKX 3aX0J1iB, HATOMICTb
CITYTYE JIMIIE MKHAPOTHOMY HArIAAy 3 OOKY IHIINX JepKaB-yIaCHHUI[b Ta
Kowmirtety 3 mpaB ironuHu'.

HesBaxkaroun Ha 3HaYHY CXOXKICTh MK 3aXOJaMH KapaHTHHY, BXKHTH-
MH B YChOMY CBITI, Jinmie Jaeski kpainu JlarmHcekoi AMepuku Ta Cxin-
Hoi €Bponu omyOIiKyBadu MOBiAOMIIEHHS Tpo Biactyn (nuB. Pozmin II).
[HIII TepKaBU-YYaCHUII BIAIMCS 10 HA/I3BUYAWHUX 3aXOMIIB y BiJIIOBIb
Ha nangemiro COVID-19 takum unHOM, 110 Cepi03HO BILTUHYIIO Ha BUKO-
HaHHsI 1XHIX 3000B’s13aHb 32 [lakToM, 6e3 0(iliifHOTO MOBIJOMIICHHS PO
Bimcryn Bix Ilakty. Komicis 3aknukae Bei JAepKaBU-yUACHUIT, SIKI BXKHITA
HaQ/I3BUYAaHUX 3aX0JiB Yy 3B’s13Ky 3 manaeMmiero COVID-19, ski Biacryma-
IOTh BiJ] CBOiX 3000B’s13aHb 3a ITakToM, HEraiiHO BUKOHATH CBil 000B’SI30K
HEeTalHO MOBIIOMHUTH TIPO 1Ie [ eHepaIbHOTO CeKpeTaps, SIKIIO BOHU I[bOTO
1Ie He 3pooum>.

Crartsa 15 €KIII npocro BumMarae Bin Bucokux [lorosipaux Ctopin
iH(popmyBaTu ['eHepanbHOTO cekperaps Panu €Bponu 6e3 xonHoi 3ragku
PO MIBHUAKICTH YU 3MICT TAKOTO MOBITOMJICHHS . 31a€ThCsI, €BPOTICHCHKA
Cy/loBa MPaKTHKA HE HAJAE€ BarM MPETEH3ISIM II0I0 HEYITKOTO XapaKTepy
MOBIJOMJICHHS TIPO BiACTYT Bix 30008’ s13aHb* 10 Pagu €sponn’. s ymoBa
CYTTEBO BiAPI3HAETHCS BiJl BUMOTI MIONO BijcTymmy, Bukinagenux y ICCPR
ta ACHR, siki HaKIIagaroTh Ha ypsiiu BAMOTY KOHKPETHU3YBATH TTOJIOKCHHS
BIJIMTOBITHUX JIOTOBOPIB, SIKi BOHU XOYYTh BiJICTYITUTH.

c. Hopywysamu uu ve nopywiysamu: 6nau6 HA 3aXucm npas aoouHu
nio uac nandemii COVID-19

Maitke 40 nmepxaB y BChOMY CBIiTI BHKOPHCTAIH TIOJIOKEHHS IIPO
BIJICTYIT BiJIl OCHOBHUX MDKHApOJHHMX JOTOBOPIB TPO TpaBa JIOIUHU
(MIIT'TIT, AKIIJ ta €KILJI). Bararo iHmIMX JepkaB BUKOPUCTAIN HAJ-

' See Nowak, op. cit. (fn. 80), p. 92.

2 HRC, Statement on derogations from the Covenant in connection with the COVID-19 pandem-
ic, op. cit. (fn. 19).

Mariniello, T., Prolonged emergency and derogation of human rights: Why the European
Court should raise its immunity system. German Law Journal, vol. 20, 2019, p. 50.

In the practice the question arose whether notification is a requirement for the State to be able
to rely on the derogation provision. For a discussion see: European Court of Human Rights
Press Unit, Factsheet — Derogation in time of emergency, www.echr.coe.int/Documents/FS_
Derogation ENG.pdf (1 May 2020), p. 10; Holcroft-Emmess, N., Derogating to Deal with
Covid 19: State Practice and Thoughts on the Need for Notification, (Apr. 10, 2020), ejiltalk.
org/derogating-to-deal-with-covid-19-state-practice-and-thoughts-on-the-need-for-notifica-
tion/ (4 May 2020); Istrefi, op. cit. (fn. 63).

> Mariniello, op. cit. (fn. 97), p. 63.
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3BUYANHI IOBHOBAYKEHHSI 3T1THO 3 HAlIOHAJIBHUM 3aKOHOLAaBCTBOM 0O€3 I10-
BIJIOMJICHHS TIPO BiACTYyN, Hanpukiad, [tanis, Icmanis, Benukodpuranis,
benwris, Himeuunna, [Tonbmia, Xopsaris, Ykpaina Tomro. TakuM 4uHOM,
MUTaHHS PO HEOOXIMHICTh 3aCTOCYBAHHS BIICTYIY € CYHNCPCWIUBUM Yy
JIOKTPHUHI 1 TPAKTHUIII MI>KHAPOIHOTO TIpaBa. BimoBiiHO, MOKHA BUIUTUTH
JIBI OCHOBHI IMO3HIII1: T BiJMOBIHO JI0 MPUHIUITY 3BUYAHOTO CTaHy
a0o0 BIaTHCA 70 BIJCTYITY.

3 ogHoro 00Ky, Ak Harosomrye M. LleiiHiH, y CBITIII PUBHUKY 3JI0BXKH-
BaHb OC3MEYHUM € HAIOJATAaTH Ha MPUHIIUII 3BHYAHHOTO CTaHY, TOOTO
BIIOPATHCS 3 KPU30I0 33 JTOTIOMOIOI0 3BUYaHUX MMOBHOBAXKCHB 1 MPOIIe-
JIyp, 1 HATIOJISATATH Ha MMOBHOMY JOTPUMAaHHI TIPaB JIFOAWHH, HABITh SKIO
BBOZSTHCS HOBI HEOOXiAHI Ta MPOMOpLIiiHI 0OMEXeHHS MpaB JIOIAWHU
Ha OCHOBI TOCTpOI coIiasbHOI MOTPEOU, CIPHUYUHEHO! MaHIEeMi€ro'.
K. A3exuiapy, po3misnatoun nutanus Bigctymy Big €KILI 1 ctBepmxyio-
4y, 1110 TIpaBa JroauHu B mitomy ta €EKILI, 30kpemMa, He € mepenKko10t0
JU1s1 €PEeKTUBHUX YPSAOBHX 3aXOJiB, CIPSIMOBAaHUX Ha OOPOTHOY 3 maH-
JIEMi€10, CTBEPJUKYE, IO «y pa3i MmaHaeMii, BIICTyNH BiJ cTarTi 15 He €
0co0KMBO KOpuCHHMN»?, Taka MO3HUIIs 3aciyroBye Ha yBary. HaBiTh 3a
BIJICYTHOCTI 3asiBH PO BIJICTYI, MOBEIIHKA JIepKaB Oyie OI[iHIOBATHCS
Ha BIiJIMOBIIHICTh BIiJMOBIJIHUM MIXKHApOJAHUM 3000B’si3aHHIM y cdepi
TpaB JIIOIUHH.

3 iH1moro 60Ky, sIK CIyHIHO 3ayBaxuB A. I'piH, odimiiiHe oroaomeHHs
HAQI3BUYAHOTO CTaHy Ta TMOBIIOMJICHHS MIKHAPOIHUX IHCTHTYIIH PO
3aX0lu, SIKI BIICTYMAIOTh BiJ JEAKHUX 3 IXHIX JOTOBIPHHX 3000B’s3aHb 3
TIpaB JIFOJMHN, MOKE MaTH MO3UTUBHHUN e(peKT MpuOOpKaHHS HaI3BUYAH-
HUX TOBHOBakeHB’. Ha Hairy IyMKy, B TAKUX HA/3BUYANHUX yMOBaX, SIK
MaH/IeMisi KOPOHABIPYCY, 3 METOKO 3al00iraHHs MOPYIICHHSM ITPAB JIFOIH-
HU JIepKaBaM CJIiJl 3aCTOCOBYBATH MOJIOKEHHS PO BIJICTYTI, SIKE TO3BOIISIE

' Scheinin, M., COVID-19 Symposium: To Derogate or Not to Derogate? (6 April 2020) https://
cadmus.eui.eu/bitstream/handle/1814/66790/opiniojuris.org-COVID-19%20Symposium%20
To%?20Derogate%200r%20Not%20to%20Derogate.pdf?sequence=1&isAllowed=y (28 July
2020).

2 Dzehtsiarou, K., COVID-19 and the European Convention on Human Rights (27 Murch 2020)
https://strasbourgobservers.com/2020/03/27/covid-19-and-the-european-convention-on-hu-
man-rights/ (28 July 2020).

3 Greene, A., States should declare a State of Emergency using Article 15 ECHR to confront
the Coronavirus Pandemic (1 April 2020) https://strasbourgobservers.com/2020/04/01/states-
should-declare-a-state-of-emergency-using-article-15-echr-to-confront-the-coronavirus-pan-
demic/ (28 July 2020).
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IHIIMM JIepKaBaM i, HacamIiepel, Mi>KHapOJHUM OpraHi3allisiM 371l iCHIoBa-
TH MOHITOPHMHT CHUTYAIIil IIOJI0 TTPAB JIOHUHM B JIepiKaBax.

4. 06meXxeHHs Ta BifACTYN: NOPIBHANbHUA aHaNi3

a. T[looiouicmv misc obmedceHHAM | i0CHynom

OOMeKeHHs Ta BiJICTYITH MOXKYTh HaraayBaTd OIHE OJHOTO, IPUIOMY
Ba)XKKO TIPOBECTH YiTKi BigMiHHOCTI. Hampukiiaa, oOMexeHHs, 3aCHOBaHi
Ha «HAI[lOHAJbHINM Oe3meri», MOXyTh OyTH MOAIOHUMH JI0 BIACTYIIIB, A0
SIKMX BIAIOTHCS B «HAA3BHYAMHIN CHTYAIIil, [0 3arPOXKYE JKUTTIO HAIii»'.
Takum unHOM, 6arato 0OMEKEHb BUKOPUCTOBYIOTHCS TIiJT 4ac HaJ[3BUYAli-
HUX CHUTYAaIlill, HAITPHUKIIaJ, OOMEXKEeHHs cBoOOIHM iH(hopMarlii 3 MipKyBaHb
HAaIlIOHAJIBHOT Oe3meKu’.

VYci 0OMeKeHHST — He3alle)KHO BiJ TOTO, IPYHTYIOThCS BOHHM Ha BiJICTY-
Max Y Hi — 3aBKIU MOBHHHI MaTH MPABOBY OCHOBY, SIKa BKJIFOYAE BiJIIO-
BIJTHICTP BIAMOBITHUM KOHCTUTYIIIHHIM TapaHTIisIM 1 BUMOTaM BiIIIOBITHOT
JiepKaBH-4JieHa. 3aMiCTh TOTO, 11100 ICHYBATH >KOPCTKI MEXi Mi’K 0OMEKEeH-
HSIMH Ta BIJICTyITaMH, ICHY€ TEHJICHIIIsI /10 30iry TOAIOHMX PUHIIMITIB (Ha-
MIPUKJIIAJL, TPONOPLIHHOCTI, HEAUCKPUMIiHALII1, BCTAHOBICHHS 3aKOHOM ), SIK1
3aCTOCOBYIOThCS. [IPHHIUIT IPOMTOPIIHHOCTI, KU € CIITBHUM IS Bij-
CTyIy Ta 0OMEXEHHS TOBHOBaXXEHb", BUMArae, oo KoxHe 00MeKeHHs a60
BiZICTYN TiepeOyBai B pO3yMHOMY BiJIHOIICHHI IO METH, TEPECITiyBaHOl
oOMexeHHsIM, a00 10 CepHO3HOCTI HAA3BUYAWHOI CUTYAIlil, SIKa 3arpoXKye
JKUTTIO HaIlil BiINOBiAHO®. BifbIricTh mpas, sSiKi MOXKYTh Oy TH BiICTYTHHMHU,
MOXYTh OyTH 0OMeXeHi, 0e3 HEOOX1THOCTI BIABaTHUCSI IO BIJICTYITY, IPOTIO-
PUIIHHIMH 3aX0IaMH, TTepe10aueHIMH 3aKOHOM, 3 METOIO 3aXHCTY TPpOMa/I-
CBKOTO 3710pOB’sl 200 MpaB IHMIMX OCI0, TAKUX SK MPaBO Ha KUTTA. Tomy
Ba)KKO 3pO3yMITH, HaBIIIO Oy/Ib-KOJIH MOTPIOEH BIJICTYII BiJI IIpaBa, sIKe BCe
O7IHO MO3Ke OyTH OOMEsKeHe poropIiiHuMu 3axonamu’. Hanpukia, crar-

Miiller, op. cit. (fn. 45), p. 565.

McGoldrick, op. cit. (fn. 39), p. 384.

McGoldrick, op. cit. (fn. 39), p. 383.

General Comment 29, op. cit. (fn. 75), para. 4

Miiller, op. cit. (fn. 45), p. 564.

Joseph, S., 4 timeline of COVID 19 and Human Rights: Derogations in time of public emergen-
cy, (May 5, 2020), https:/news.griffith.edu.au/2020/05/05/a-timeline-of-covid-19-and-human-
rights-derogations-in-time-of-public-emergency/ (1 June 2020).
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151 12 MIIT'TIIT (cBOOOMa MepecyBaHHs) € IPaBOM, SIKE JIOMTYCKA€E BIJICTYII.
Bono moxxe Oyt 0OMexeHe, OKpiM BijicTyiry, BiamoBigHo 10 12(3) mpono-
PIIHAMU 3aX0/laMH, CTIPIMOBAHHMH Ha 3aXUCT NICBHHUX IHTEPECIB, TAKUX
SIK TPOMAJICbKe 37I0POB’s Ta MpaBa 1HIIMX. Te & caMe CTOCYETbCS cTaTei
21 (cBoOoma 3i0panb) 1 22 (cBoOOma acomiariit). Baxko 3po3ymitn, 4nm
JUKACHUH BIACTYT Bi/I WX MPaB KOHIENTYaIbHO BIPI3HAETHCS BiJI JIHCHUX
oOMeskeHb, HAKJIAJICHUX Ha Il TipaBa 0e3 BiJACTYyIy. 3peIToro, i BIACTYI, i
00OMEKeHHSI MatOTh OyTH MPOMOPIIHHIMH, 11106 OyTH HificHIMHu',

[lle onHa momiOHICTh, pUHAKMHI, IO cTocyeThest €CCIIJI, momnsrae y
3aCTOCOBHOCTI JOKTPHHH CBOOOIHM PO3CYY SK 10 OOMEXeHb>, TaK 1 110 Bij-
crymiB. Ll TokTprHA HaJa€e qepKaBaM MEBHY Mipy JUCKPEIIHHUX TOBHO-
BakeHb oo iMremenTarlii €KIJI, Bkirouatoun mosioskeHHs mpo ii 00-
MEKEHHS Ta BIJICTYIH, sKi mijuisararoTh nepersiay €CIJIL. Bin 6azyerbes
Ha MPUMYLIECHHI, 110 opranu aepxkas-wieHiB €CIIJI kpaie po3yMitoTh yci
ACTICKTH KOHKPETHUX CUTYAIlli y CBOIM JIepkaBi Ta, K TPaBUIIO, J00pOCO-
BICHO MPHUIMAIOTh CBOI pilicHHs Biamosiauo g0 €KITIT.

b. Biominnocmi misic 0bmednceHHAM i 8i0cmynom

Y Toli jke Yac B yHIBEpCAIBHUX i PETIOHANBHHUX JOTOBOPax Mpo IpaBa
JIFOIIMHU iCHYE CITTbHA TMiZCTaBa, sika PO3Pi3Hsie 0OMEKEHHS Ta BiACTyTH?,
BincTynu 10puanYHO BiAPI3HAIOTHCS BiJl 0OOMEXKEHb 3a XapaKTepoM 1 00cs-
TOM, a TaKOXK LIOJI0 YMOB, HEOOX1THUX /IS IX BHITPABIAHHS".

HaiiGinpir 04eBUIHOIO BIAMIHHICTIO € Te, 10 BIJACTYIH JO3BOJICHI
JIHIIE y BUHATKOBUX BHIIAJKAX, KO JCP)KaBU CTHKAIOTHCS 3 HEOE3IEKOIO,
sIKa 3aTPOXKY€ XKUTTIO HAIIil, TOMI 5K JAepiKaBH MOXKYTh 0OMEKYBaTH IpaBa
JIONIMHY HAaBITh y 3BUYAHUN Yac, X04a 3 00MEKEHOT Ta BHYSPITHOT KiJTBKO-
cTi mpuyuH. TakuM YUHOM, BIICTYH, SKUU BIAPI3HAETHCA BiJ] TPOCTOTO 00-
MEKCHHS TapaHTOBAHHX PaB, MOKIIMBHUI JINIIIE 32 HAI3BHYAHHO BHHSATKO-
BUX 00CTaBUH® 1 BIABaTUC 10 BiACTYIy HebaxaHo. HaBnaku, oOMeKeHHsI

' Ibid.

2 See, for instance, ECtHR, A. and others v. the United Kingdom, op. cit. (fn. 16), para 173.
‘By reason of their direct and continuous contact with the pressing needs of the moment, the
national authorities are in principle better placed than the international judge to decide both on
the presence of such an emergency and on the nature and scope of the derogations necessary to
avert it. Accordingly, in this matter a wide margin of appreciation should be left to the national
authorities’.

3 Miiller, op. cit. (fn. 45), p. 566.

4 See McGoldrick, op. cit. (fn. 39), p. 383.

5 Miiller, op. cit. (fn. 45), p. 564.

Venice Commission, op. cit. (fn. 3), p. 4.
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HeaOCOIOTHUX TIPaB 1 CBOOO JIOMYCTHMI HaBiTh y «3BHYAWHUU dYacy, a
PO3yMHI OOMEXEHHS € YaCTUHOI «MAaCTHJIa» CHCTEMH IMPaB JIFOIUHU, IO
JTO3BOJISIE e KaBaM THYUYKO PETyIIFOBaTH PI3HOMaHITHI KOH(ITIKTH 1HTEpe-
CiB, SIKi BUHHKAIOTh Y (JIEMOKPATHYHHKX) CYCIIbCTBAX .

Bin nepikaB 3a3BUdYaii BUMAraeTbcs BUYEpPIaTH BCI MOXKIUBOCTI 3Tif-
HO 3 MOJIOKCHHSMU TPO OOMEKEHHS, MEPII HiXK BOHH 3MOXYTh BIATUCS
JI0 HaJI3BUUYANHKX 3axojiB. Hampukiran, BiACTy Bij ASSIKUX 3000B’s3aHb
MIIITII] y Haa3BUYalHUX CUTYAIisIX IOPUINYHO BiAPI3HAETHCS BiJl 0OMe-
JKeHb, JTO3BOJICHUX HABITh Y 3BHYAMHMU Yac BIIMOBIIHO JO KIJIBKOX ITO-
noxkens MIITTITI?. ¥V it mipi, B sikiii monoxenus MIITTIIT gomyckaroTs
0OMEIKEeHHS [TPOTATOM 3BHUYAMHUX MEPiOiB’, TaKi 0OMEIKCHHS MAIOTh Oy TH
BUYEPIIaHi 10 BXHUTTS Haa3BuuaiiHux 3axoxis?. Jlorika MIITTIIT momsirae
B TOMY, IO, SIKIIIO MOXKJIMBO, JICPKaBH ITOBHHHI 0OMEKYBaTH IpaBa, a He
Bigctymaru Bin aHux®’. o crocyerses COVID-19, Komicis OOH 3 mpas
JONIMHY 3asBUIIa: «JlepkaBu-ydacHHUIN HE TIOBUHHI BiJICTyIaTH BiJl IIPaB,
nepenbaueHux IlakroM, abo MOKIAMATHCS HA BIJICTYI, 3pOOJICHUH, KON
BOHH MOXYTh JIOCSTTH CBOIX IIeH Y cepi OXOPOHHU 30POB’ Sl UM IHIION
JIep KaBHOI MOJITUKH, TIOCUIIAIOYICh HA MOXKJIMBICTH OOMEKHUTH TIEBHI ITpa-
Ba, HANPHUKIA] K cTaTTa 12 (cBoOOMA miepecyBaHHs), cTarTst 19 (cBobona
BUpaXeHHs NorsiaiB) abo crarts 21 (mpaBo Ha MUpHI 310paHHs), BiAIO-
BIJTHO JIO TIOJIOKEHb TaKMX OOMeEXeHb, BUKIaJeHuX y [lakri, abo depe3
MOCWJIAaHHS HAa MOXIIUBICTH 3alPOBA/DKCHHS PO3YMHHX OOMEXKEHB IIOI0
MIEBHUX TIPaB, TAKUX SK CTATTS 9 (IIpaBo Ha 0COOMCTY CBOOOMY) 1 CTATTS
17 (mpaBO Ha IPUBATHE KUTT), BIAMOBIAHO 10 TXHIX moiaokeHs’, MITTTITT
Ha/ae Jep’KaBaM-yJacHHIIM IIMPOKI MOMKIMBOCTI JUIS pearyBaHHS Ha
Ha/JA3BUYAlHI CUTYallii HIJIIXOM OOMEKEHHsI MeBHUX MpPaB, a HE BIACTYILY
Big Hux'.

[HIIa BiAMIHHICTB MOJIATAE B TOMY, 1110 BiJICTYI MOPIBHIHO 3 OOMEKEH-
HSIM € OIJIbII KOPCTKAM 3 TOYKH 30py TPAKTyBaHHsI CEpHO3HOCTI Hebe3-
neku Ta o0Csry Ta Bark mocsiranb Ha mpasa’. CTymiHb BTpydYaHHsS Ta 00-

Miiller, op. cit. (fn. 45), p. 564.

General Comment 29, op. cit. (fn. 75), para 5.

E.g. ICCPR, op. cit. (fn. 5), Arts. 14(1), 18(3), 19(3), 21, 22 (2) and 25.
Siracusa Principles, op. cit. (fn. 14), para 53.

McGoldrick, op. cit. (fn. 39), p. 384.

HRC, op. cit. (fn. 19), para 2 (c).

McGoldrick, op. cit. (fn. 39), p. 383.

Zidar, op. cit. (fn. 35), p. 507.
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CAT 3aX0/y (SIK TEPUTOPIAIbHO, TaK 1 B Yaci) MOBUHHI OyTH B PO3YMHOMY
CHBBITHOIIECHHI 3 THM, 1110 HACTIPaB/Ai HEOOXiAHO s OOPOTHOU 3 HAI3BU-
YalHOI0 cuTyami€ero'. Pi3HUIT MiX JBOMa MOJCSIMU MOJISITAE B TOMY, IO
MOJIeNIb OOMEXKEHb 3BYXKYE PAMKH 3aXHCTy TpaB JIIOAWHH BiJ MOBHOTO 10
00MEKEHOTO, TOJII SIK MOJICIh BIJICTYIIIB THMYACOBO MTPHU3YITHHSE KOPHUCTY-
BaHHS MPAaBaMU, 32 BUHATKOM OCHOBHUX IPaB, BiJl SIKUX HIKOJIU HE MOKHA
BiZCTymaru’.

[cHyrOTh iHII BiAMIHHOCTI HIOAO MPOIENYp, 3@ JOMOMOTOIO SKHX
MOXYTh 3[IIHCHIOBATHCSI OOMEXECHHS Ta BiJcTynu. Hampukianu, y mopis-
HSHHI 3 0OMEXEHHSMH, Mepll HiXK MOXkHa Oyle 3acTOCyBaTH BiACTYIH
BiamosinHo 10 ICCPR, HasBHiICTh HaN3BUYAHHOTO CTaHy Ma€ OyTH 0Qi-
LIHO OTOJIOLIEHO, a MOTIM MOB1AOMJIEHO 1HIIUM Jep:KaBaM-y4acHHUISIM.
IcHye Takox pi3HHMIIS B KITBKOCTI Ta I/ICHTHYHOCTI TIPaB, Ha sIKi BILTHBA-
10T oOMexeHHs Ta Biactynu. o ctocyersea MIITTIII, 3acTepexxeHHs
po oOMEXEHHS BILUIMBAE JIMIIE HA TICBHI MpaBa, TOMAl SK 3aCTCPEIKCHHS
PO BiACTYI TEOPETUYHO BILIMBAE HA BCI MpaBa, K1 He MiANATaloTh Bill-
cTymy?.

c¢. I pomaosincoki, norimuyni npasa ma eKOHOMIUHI, COYIaIbHI Ma K)ib-
MYPHI Npasa: npagosi MOANCIUBOCMI OISt GIOCMYNIE Ma 0OMEMNCeHb

Ha BiaMiHy Bia AESKMX JOTOBOPIB MPO MpaBa JIOAWHH, SIKi 3aXHULIAI0Th
rpoMajsiHebki Ta momitnaHi paBa (ICCPR, ECHR, ACHR), B noroBopax
OOH, mpo 3axumarts npaBa ESC (ICESCR, CEDAW, CRC, ICERD),
HEMae TIOJIOKEHb, Ki O JO3BOJSUTH a00 3a00POHSUTHA BIACTYIH B JIEpiKaBi
HaJ[3BUYAiiHa cUTyaris’,

3a cinoBamu CESCR, «0CKiIbKHM OCHOBHI 3000B’sI3aHHSI HE I JIATAI0Th
BiJICTYILY, BOHH ITPOIOBXKYIOTh ICHYBaTH B CUTYallisiX KOH(IIIKTY, HaJ{3BU-
YaifHOT CHUTYyaIlii Ta CTHXIHHOTO TnXa». M. CCceHbHOHIKO MOCTABHB 3aITH-
TaHHS: «Yu 03HaYaE 11e, 110 Aep>KaBU MOXKYTh BIJICTYIaTH BiJl HEOCHOBHHUX
30008’ s13aHb 3riH0 3 MITECKII 32 yMOBU JOTpUMaHHS 3arajibHUX MTPABHIT
BigcTyny? Buxopuctanna KomiteTom cioBa «0e3 mpaBa BIICTYITY» CTO-
COBHO OCHOBHHUX 3000B’513aHb MO)KE OyTH BHUTIIyMAueHO SIK Take, IO O3Ha-
Yae, 110 1HIIT HEOCHOBHI 3000B’sI3aHHS CTIPABJIl € TAKUMH, 110 TiJIATaI0Th
BifgcTymy»’. JlificHO, MaJIOWMOBIPHO, SIKIIIO 1€ MPAKTHYHO HEPEaIbHO, OUi-

Siracusa Principles, op. cit. (fn. 14), para 51.
Zidar, op. cit. (fn. 35), p. 507.

Miiller, op. cit. (fn. 45), p. 565.

Ssenyonjo, op. cit. (fn. 50), p. 40.
Ssenyonjo, op. cit. (fn. 50), p. 40.
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KyBarTH, IO JepKaBu OyayTh 3MIMCHIOBATH BCI €KOHOMIYHI, COIiabHI Ta
KyJbTYpHi npaBa mif yac nanaemii COVID-19.

VY Toit e vac cmin 3a3HaunTH, Mo CESCR 3ayBaxkuB, 1Mo «KOKHA
Jiep)KaBa-yJyacHUIld Mae MiHiMalibHe 0a30Be 3000B’si3aHHS M0N0 3a-
OesreyeHHsT 32/I0BOJICHHSI MPUHANHMHI MiHIMaJIbHUX OCHOBHHX DPiBHIB
KOXKHOTO 3 mpaB. Tak, HAPUKIIAd, IepKaBa-yudacHUIs, B sAKiil Oyab-ska
3HaYHa KiJbKICTh OCi0 M030aBieHa OCHOBHUX MPOJYKTIB XapuyBaHHS,
OCHOBHOI TIEPBHHHOI MEIWYHOI JOMOMOTH, OCHOBHOTO MPUTYIKY Ta
KuTia abo HalimpocTimux GopM OCBiTH, prima facie, He BHKOHYE CBOIX
30008B’s13aHHs 32 Yrogowo»'. Bianosigno, CESCR npwuiiHsB TOUKY 30Dy,
10 OCHOBHI 3000B’sI3aHHS, sIKi BUIUTMBAIOTH 3 TIpaB, Bu3HaHuX y MIIE-
CKII, He mignsaraioTh BiACTYIy Ta IPOAOBKYIOTh ICHYBaTH B CUTYallifaX
KOH(DIIIKTY, HaA3BUYAWHOI CHTyalil Ta CTHXiHHOTO nuxa’. BpaxoByro-
4yu Xapakrtep npas, 3axumeHux MITECKII, icHyBaHHS 3arajJbHOTO IO-
JIOKEHHS TIPO OOMEKEHHS B CTaTTi 4 1 TOW (akT, M0 B JEpKaB HE
BUMAaraeTbcss poOUTH Oifblle, HiXK O3BOJISIIOTh MaKCHMalbHI HasgBHI
pecypew, Bigctynu Big MIIECKII y Hag3BuuailHUX cuTyarisx Oyno 0O
HETMOTPiOHUM?,

Bynp-sika oriHKa TOTO, Y1 BHKOHAJA JepKaBa CBOT MiHIMAJIbHI OCHOB-
Hi 3000B’s13aHHS, TAKOXK MTOBMHHA BPaXOBYBAaTH OOMEKEHHsI pecypcCiB, 110
3aCTOCOBYIOTHCS Y BianoBinHiN nepxai. Ctarts 2 (1) 3000B’513y€ KOKHY
JepIKaBy-yUIaCHHIIIO BXKUBATU HEOOXiTHHUX 3aXOJIB «Y MaKCUMAaJIbHUAX Me-
JKax HasBHUX pecypciBy». s Toro, mo0 aepskaBa-ydacHHUIS MOTJIa IO-
SICHUTH HEeBHUKOHAHHS MPUHAWMHI CBOTX MiHIMQJIbHUX OCHOBHHX 3000B’s-
3aHb BIJICYTHICTIO HaSSBHUX PECYpPCiB, BOHA IMOBHHHA MPOJICMOHCTPYBATH,
o OyJno MOKJIAAeHO BCIX 3yCHJIb JIi BUKOPUCTAHHA BCIX pecypciB, sKi
€ B 11 pO3MOPSIIKCHHI, JIJIS 33/I0BOJICHHS, Y TIEPIIY Yepry, i MiHIMalbHI
3000B’s13aHHS",

TakuM YWHOM, TIOJIOKEHHS TIPO JIMITH, 3aKpituieHi B ctarti 2(1) 1 4
ICESCR, € nocraTHiMH 1J1s1 THYYKOTO pearyBaHHs Ha HaJ3BUYaiiHI CUTY-
arii, Briroyarouu curyaiito naagemii COVID-19, i Hemae HeoOXigHOCTI
BUKOPUCTOBYBATH TOJIOKEHH TIPO BiICTYI 100 CKOHOMIUHHX, COIlialTb-
HUX Ta KYJITypHHX IIPaB.

! CESCR General Comment No. 3: The Nature of States Parties” Obligations (Art. 2, Para. 1, of
the Covenant), 14 December 1990, E/1991/23, para 10.

2 Ssenyonjo, op. cit. (fn. 50), pp. 40—42.

3 Ibid, p. 42.

4 CESCR General Comment No. 3, op. cit. (fn. 128), para 10.
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BucHoBKM

B yMoBax Haa3BHYaHOTO CTaHy MiJIPHUBAETHCS 3IATHICTH JCPKABH
MOBHICTIO Ta BYACHO BUKOHYBATH MIKHAPOJHI 3000B’sI3aHHS 3 MPaB JItO-
nuHY. JlepkaBa Moxke 00MEXUTH (0OMeKuTH a00 MocIabuTH) JAesKi mpaBa
JIIOJIMHY 3@ YIiTKO BCTAHOBICHUMH KpUTEpisMU. MeToro 1i€i crarti Oyio
MpoaHali3yBaTl BUMOTH IIOJI0 OOMEKEHb Ta BIICTYIIB BijJ 3000B’s3aHb
IIOJI0 MpaB JIFOJAWHH, MUTAHHS OalaHCy M MOXIUBUMH KOHMIIKTHUMHU
IHTepecaMu IIiJl Yac HaJ[3BUUaiHOi cutyarii, a came kpu3u COVID-19.

B o(imiifHO OroJjoneHnx HaJA3BUYaliHUX CHTYaIlisfX, TAKUX SK TMaH/e-
Mist COVID-19, ko 3BHUaifHUX 3aCc00iB JIJISl 3aXKMCTy OJHOTO 3 HalBaX-
JIUBIIINX 3aBJIaHb YPSIY — )KUTTS HaIlil — HETIOCTATHRO, JCPKABH MOXKYTh
BIJICTYIIUTH BiJl IEBHUX MKHAPOJHUX 3000B’s3aHb 100 JIFOAWHU. TIPaB.
V 1iii cTaTTi 10CHIPKYEThCS CTYITIHB, 0 SKOTO JIepyKaBaM Mae OyTH JI03BO-
JIeHO 0OMeXXyBaTH abo BiACTYHATH Bil MDKHAPOIHIX 3000B’13aHb y ramysi
MpaB JIFOIUHM 3TiJHO 3 YHIBEpPCAIbHUMH Ta PEriOHATBHUMH JIOTOBOPAMHU
3 TpaB JIOJUHHA, MDXKHAPOJHUM 3BUYA€BUM NIPABOM Ta PSOM JIOKYMCHTIB
HEOOOB’I3KOBOTO XapaKTepy, a TaKOX 4epe3 MPaKTHKy MIKHAPOIHI CyIn
3 MpaB JIIOJAWHU. Y BIJIMOBiJIb HA MAHJEMIIO PsAJ YHIBEPCAIBHUX 1 perio-
HAJIBHUX OpraHi3alliil i opraHiB HaJajlu 3arajbHi BKa3iBKH IOJ0 OIIHKU
3axoniB moxo COVID-19.

JlificHO, BIACTYyIHM Ta 0OMEKEHHS MI>XHAPOHHX MPaB 1 CBOOO JIFOIH-
HU CTBOPIOIOTH 3Ha4HI mpoOiiemMu, moB’si3aHi 3 nanaemiero COVID-19, i
BKITIOYAIOTh PU3HMK 3JI0BXKHBAaHb. THM HE MEHIII, MI>KHAPOJHE CITIBTOBAPH-
CTBO HAJIa€ JiepXKaBaM «II0J€ PO3CYAYy» y BU3HAYCHHI HAJA3BUYAWHOI CH-
Tyalii, o0 BiJICTYNUTH Bijl 3000B’s3aHb, & TAKO)K CTOCOBHO pearyBaHHS,
SIKe JIepyKaBa BBa)Ka€ HEOOXITHUM JIJIsl €PEKTHBHOTO BUPINICHHS CUTYAIIIi.
Cnig mMatu Ha yBasi, 1o 0e3 iHpopmallii, HaJaHol JAepKaBaMU-UJICHAMU
BOO3, ii 3marHICTh BXHMBATH BiJIOBITHUX 3aXOIIB BTPa4a€ThCs. Takum
YHHOM, OCHOBHA BI/IMOBIAAJILHICTD 32 BU3HAYCHHS 3aXO/iB, K1 € CYTTEBH-
MU y 60poTh0i 3 manaemiero COVID-19 ta 3axucty npa JIOIWHY ITi]] 9ac
HA/I3BUYAHOTO CTaHy, JIC)KHUTh Ha JepkaBax. CaMe JepikaBH, BiIoOpaxa-
109U KOHKPETHI MOTPeOH HAI[iOHAIBHOI CHTYyaIlil, BUPINIYIOTh, KOJH 1 SIK
BIJICTYIIUTH a00 OOMEXHUTH MIKHApOJHI 3000B’SI3aHHS 3 TPAB JIFOJIMHH,
CYBOPO JOTPUMYIOUYHCh HU3KH MPUHIIMITIB — BCTAHOBJICHHS 3aKOHOM HE-
00XiTHOCTI, TPOMOPLIHHOCTI, HETUCKPUMIHAIIIT, TTOCTIIOBHOCTI. 3 I1HIIH-
MU 3000B’SI3aHHSAMHM 3TiAHO 3 MDKXHApOIHUM IpaBoM. BpaxoByroun Baxk-
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JUBICTh HEMPOCTOTO 3aBJIaHHS 3HAWTH «0allaHC MIXK 3aXHCTOM 3JI0POB’s,
3aro0IiraHHsAM €KOHOMIYHHMM 1 COLIaJbHUM 3pUBaM 1 JOTPUMAaHHSIM MpaB
JFOMMHW» ', epKaBU 3ITKHY/IMCS 3 HEOOXiMHICTIO 3aXHUINATH ITiABHICHAN
JICpKaBHUE 1HTEpeC 1 OJHOYACHO CYBOPO JOTPHUMYBATHCh T'apaHTil MpaB
JIONTMHMY, 3 KUX YDA HE MOKHA BIJICTYTIaTH HABITh Y HA/I3BUYAHHUX CH-
Tyarisx.

AHoTauiga

ITin wac mangemii COVID-19 3naTHicTh JepKaBu MOBHICTIO Ta BYACHO
BHUKOHYBaTH MKHAPOJHI 30008’ I3aHHS III0JI0 MTPAB JIFOJIMHY TT1IPHBAETHCS.
Byrno mpoanana3oBaHo MIUPOKUI CIEKTP OOMEXKEHb YHUCICHHUX TPaB JII0-
JIMHH, IO CTOCYFOTHCSI CBOOOIM, TepecyBaHHs, acolliaiiid, CIOBiTyBaHHS
peutirii, MpUBaTHOTO KUTTA, POOOTH, OCBITH Ta OXOPOHH 310POB’ 4. Y CUTya-
ii mangemii COVID-19 mixkHapoaHe paBo Mpas JIFIWHY ITepeadadac jia
OCHOBHI 3ac00M OOMEXEHHS IMpaB JIOAMHU: OOMEXKEeHHs Ta BiacTynu. Ls
CcTarTsA Mac Ha METI BUBYMTH BIAMOBIIHI 30008’ 13aHHS 111010 3a0e3I1eueHHS
nipaB jroquan i vac COVID-19 stk Ha3BUYaiiHOT CUTYaIli] B MEXKax Cy-
YaCHOTO MIKHAPOJIHOTO IMpaBa Ta MEXI, IO JIO3BOJISIOThH JIepKaBaM oOMe-
JKyBaTH 200 BIJICTYIIATH BiJl MIXKHAPOTHUX 3000B’I3aHb MO0 TPAB JIIOIUHU
3TiJHO 3 YHIBEPCAITBHUMHU Ta PETiOHATLHIMH IPaBaMH JIFOIIHH, IOTOBOPIB,
MDKHApPOJTHOTO 3BMYAEBOTO MPaBa Ta HU3KH JJOKYMEHTIB HEOOOB’ I3KOBOTO
XapakTepy, a TAKOXK Yepe3 MPAKTHKY MIKHAPOIHUX CYIIIB 3 TIPaB JFOTUHH.

V cTarTi po3rsAarThCSl TPU OCHOBHI aCTIEKTH: MIXXHAPOJIHO-TIPABOBA
0a3a 0OMEeXEHb TPaB JIFOAWHY TIiJT Yac MaHJIeMil; PUHIIAITN BiJICTYITy Ta
00MeXeHHS 3T1THO 3 MIKHAPOIHUM MPABOM; 1 PI3HUIIS MIXK MOJIOKESHHAMU
PO BIICTYII i OOMEIKCHHS.

OnucaHo 3arajibHi XapaKTePUCTUKU BIJICTYIIB Ta OOMEKEHb MpaB JI0-
JIMHM.

Haronomryerscs, 1o BiACTynu Ta 0OMEXEHHS MIKHAPOIHUX MpaB i
cBOOOJT JTFOMUHK CTBOPIOIOTH 3HAUHI MPOOJIEMHU, TIOB’sI3aHi 3 MaHAEMIE0
COVID-19, 1 BKJII0OYaIOTh PU3UK 3710BXKHBAHb.

TuM He MeHII, MDKHApOIHE CIIBTOBAPUCTBO HAJA€ NepKaBaM «IIOJe
pO3Cy/ly» y BU3HAUCHHI HaJI3BUYAWHOI CUTYaIlil, I[00 BIACTYIUTH BiJl 30-

' 'WHO, WHO Director-Generals opening remarks at the Mission briefing on COVID-19
(Mar. 12, 2020), https://www.who.int/dg/speeches/detail/who-director-general-s-opening-re-
marks-at-the-mission-briefing-on-covid-19---12-march-2020 (18 June 2020).
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0OB’s13aHb, a TAKOXK CTOCOBHO pearyBaHHSI, SIKE IepKaBa BBa)Kae HEOOX1J1-
HUM JUIs1 €(PeKTUBHOTO BUPILLIEHHS CUTYAIIil.

Po3misinaerbest IUCKYyCiiHE TUTaHHS IOJI0 MOKJIMBOCTI BIACTYITY Bij
€KOHOMIYHHX, COIIIaIbHUX 1 KyIbTypHUX MpaB. [IuTaHHs 1oUibHOCTI 00
HEJIOIILHOCTI BIACTYITY Tijl 4ac MmaHaeMii 0OTOBOPIOEThCS. Y Hill cTBEp-
JOKY€ETHCSI, IO OCHOBHA BIJIMOBIIANIbHICTH 32 BU3HAYEHHS 3aXOJIiB, sIKi €
BRXIMBUMH U151 OopoThOu 3 manaemiero COVID-19, nexuTh Ha aepxa-
Bax. Came nepxaBH, BiIOOpa)kaloud KOHKPETHI MOTpeOH HaliOHAJIbHOI
CHUTYallil, BUPIIIYIOTh, KOJIM 1 SK BIACTYIHUTH a00 OOMEXHUTH MiXKHAPOJIHI
3000B’s13aHHS 3 PaB JHOIUHH, CYyBOPO JOTPUMYIOUNCH HU3KH MPUHIIHITIB —
BCTAHOBJICHHS 3aKOHOM HEOOXIJIHOCTI, MMPOMOPIIIHHOCTI, HEJIUCKPUMIiHA-
1ii, MOCTIZIOBHOCTI 3 1HIMIMMH 3000B’SI3aHHSIMH 3T1THO 3 MIKHAPOIHUM
MIPABOM.

KuouoBi cjoBa: mpaBa JIOMUHH, BIJICTYI, OOMEXKCHHS, MaHICMis
COVID-19, mixkHapoaHe Tpaso.
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Features of the legal regulation of personal non-property
rights of an individual

Denysiak N., Pereiman V.

Introduction

Civil law regulates two types of social relations: property and non-prop-
erty. While property relations are connected with ownership, non-property
relations (intangible benefits) lack economic content.

The issue of personal non-property rights holds one of the most import-
ant places in civil law. In any society, human rights are a significant insti-
tution through which the legal status of a person is regulated, the methods
and means of influencing them are determined, the limits of interference in
the personal sphere are established, and legal guarantees for the realization
and protection of rights and freedoms are set. Fundamental human rights
and freedoms belong to individuals from birth and are inalienable, making
their provision one of the most important functions of the state.

Typically, personal non-property rights are understood to mean sub-
jective civil rights that are inseparably connected with the bearer of these
rights, lack economic nature or equivalent-value content, and are aimed at
satisfying a wide range of human needs (biological, moral-spiritual, so-
cio-cultural, etc.).

1. Legal Regulation of Personal Non-Property Rights and Their Types

The legal regulation of personal non-property rights is governed by a
range of international legal instruments, including the Universal Declara-
tion of Human Rights (December 10, 1948), the European Convention on
Human Rights (November 4, 1950), the International Covenant on Eco-
nomic, Social and Cultural Rights (December 16, 1966), the International
Covenant on Civil and Political Rights (December 19, 1966), and various
international acts adopted by the United Nations (UN), the Organization
for Security and Co-operation in Europe (OSCE), the Council of Europe,
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and other international organizations. Each state enshrines these rights, pri-
marily in its Constitution and other normative legal acts.

In Ukraine, the legal regulation of personal non-property rights is car-
ried out by the Constitution of Ukraine, whose norms are of direct effect
(Article 3 of the Constitution of Ukraine), as well as the provisions of civil
legislation. Book Two of the Civil Code of Ukraine is dedicated to the con-
solidation of a number of personal non-property rights, which is a result of
adapting civil legislation norms to general European standards.

Personal non-property rights are legally guaranteed opportunities that
belong to every individual for life by law and are characterized by being
non-property and personal.

The general characteristics of personal non-property rights, enshrined
in Article 269 of the Civil Code of Ukraine, are:

1. These rights must belong to every individual regardless of the extent
of their legal capacity. Everyone is equal in the ability to realize and protect
these rights. However, not all rights can be recognized as belonging to ev-
eryone. For instance, the right to guardianship as a personal non-property
right belongs only to minors, incapacitated individuals, and those with lim-
ited capacity (Article 292 of the Civil Code of Ukraine), and a legal entity
does not have the right to life.

2. Personal non-property rights belong to an individual from birth or
by law. This means that the basis for their emergence is either the fact of
birth or a legal fact (event or action) provided by law. The majority of per-
sonal non-property rights arise in an individual from the moment of birth,
such as the right to life, health, freedom, etc. Considering that the list of
personal non-property rights according to Article 270 of the Civil Code of
Ukraine is not exhaustive, the fact that these rights belong to an individual
from birth is presumed. However, the legislator also enshrines a whole
range of personal non-property rights that are not related to the moment of
birth but to another moment directly provided by law. Predominantly, this
circumstance is the age and mental state of the individual when they can
consciously exercise the given personal non-property right. For example,
the right to use assisted reproductive technologies belongs only to an adult
woman, and the right to donation belongs only to a person upon reaching
adulthood.

3. Personal non-property rights do not have economic content. This
means that in relation to personal non-property rights, unlike, for exam-

35



ple, property rights, it is practically impossible to determine their value in
monetary terms.

4. Personal non-property rights are closely related to the individual.
This is because these rights cannot be alienated (either forcibly or volun-
tarily, either permanently or temporarily) from the individual who holds
these rights and/or transferred to other persons. It should also be noted that
unlike property rights, from which an individual can renounce according to
part 3 of Article 12 of the Civil Code of Ukraine, such renunciation is not
permissible regarding personal non-property rights.

5. Personal non-property rights belong to an individual for life. An in-
dividual possesses these rights for life, that is, from the moment of birth or
another moment directly provided by law, until death'.

The legislator, carrying out the positive regulation of personal non-prop-
erty rights, enshrines an indicative list of them. First and foremost, the
legislator includes those among personal non-property rights that are en-
shrined in the Constitution of Ukraine: the right to life (Article 27); the
right to health protection (Article 49); the right to a safe environment for
life and health (Article 50); the right to freedom and personal inviolability
(Article 29); the right to inviolability of personal and family life (Article
32); the right to respect for dignity and honor (Article 28); the right to
secrecy of correspondence, telephone conversations, telegraph, and other
communications (Article 31); the right to inviolability of the home (Article
30); the right to free choice of place of residence and freedom of movement
(Article 33); the right to freedom of literary, artistic, scientific, and techni-
cal creativity (Article 54).

It is impossible to foresee all personal non-property rights in the Consti-
tution of Ukraine. Therefore, the legislator enshrines personal non-property
rights of individuals in the Civil Code of Ukraine, as well as in other laws.
For example, the Civil Code of Ukraine additionally enshrines the rights
of individuals undergoing inpatient treatment (Article 287), the rights to
donation (Article 290), family (Article 291), guardianship or trusteeship
(Article 292), name (Article 294), inviolability of business reputation (Ar-
ticle 299), individuality (Article 300), etc. For instance, the Family Code
enshrines the right of a woman to motherhood (Article 49), the right of a
man to fatherhood (Article 50), etc. Certain personal non-property rights

' TusinbHuil Komeke Ykpainn: 3akoH Ykpainu Big 16.01.2003 Ne 435-1V. URL: http://zakon2.
rada.gov.ua/laws/show/435-15.
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are enshrined in other laws. For example, the right to psychiatric assistance
and guarantees for its implementation are enshrined in the Law of Ukraine
«On Psychiatric Assistance», the right to blood donation and its compo-
nents, as well as organ and other human anatomical material transplanta-
tion — in the laws of Ukraine «On Blood Donation and Its Componentsy,
«On Transplantation of Organs and Other Human Anatomical Materials,»
etc. The legislator defines that the list of personal non-property rights es-
tablished by the Constitution of Ukraine, the Civil Code of Ukraine, and
other laws is not exhaustive. It can be supplemented by both the Constitu-
tion of Ukraine and other laws.

Personal non-property rights of individuals are divided into the follow-
ing types':

1. Rights that individualize a citizen as a person: the right to a name, the
right to honor and dignity;

2. Rights that ensure personal freedom of citizens: the right to invio-
lability of the person, the right to inviolability of the home, the right to
choose an occupation and place of residence, the right to freedom, the right
to secrecy of correspondence, the right to privacy, as well as rights that
mediate freedom of conscience in the state;

3. Rights arising from creative intellectual activity of the person;

4. Rights granted to citizens in connection with their entry into family
relationships, that is, a complex of rights covering the right to marriage and
divorce, to raise children, adoption, etc.

For convenience, personal non-property rights of individuals are clas-
sified depending on their purpose into personal non-property rights that
ensure the natural existence of an individual (Chapter 21 of the Civil Code)
and personal non-property rights that ensure the social existence of an indi-
vidual (Chapter 22 of the Civil Code).

2. Non-Property Personal Rights and Freedoms Ensuring the Natural
Existence of an Individual

The Civil Code classifies the following as non-property personal rights
ensuring the natural existence of an individual: the right to life; the right to

! ®emrox JI. B. Ocobucti HemaitHOBI paBa OPUAUYHNX 0Ci6 : MOHOrpadis. IBaHO-PpaHKIBCHK:
ITpukapnarcekuil HarioHanbHUK yHiBepcuTeT iM. Bacuna Credannka, 2013.
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eliminate danger threatening life and health; the right to health protection;
the right to medical assistance; the right to information about one’s health
condition; the right to confidentiality of health status; rights of individuals
undergoing inpatient treatment in healthcare institutions; the right to free-
dom; the right to personal inviolability; the right to donation; the right to
family; the right to guardianship or custody; and the right to an environ-
ment safe for life and health.

Right to Life. According to Article 3 of the Constitution of Ukraine,
human life is recognized as the highest social value. Life is the most im-
portant non-property personal good. The legislator does not provide a
clear and unambiguous definition of the concept of «life» as a non-prop-
erty personal good. Analysis of current legislation and its application
practices suggest that «human life» should be understood as the physical,
mental, and social functioning of the human body as a whole. Having the
good of life alone, without securing the corresponding right to it, renders
this good legally unprotected. Therefore, the legislator introduces the cat-
egory of «right to life,» which combines two main aspects: the right to life
itself, i.e., the right to physical existence, the right to natural (physical)
death, and the prohibition of euthanasia (Part 4 of Article 281 of the Civil
Code of Ukraine), the right to medical, scientific, and other experiments
(Part 3 of Article 281 of the Civil Code of Ukraine), the right to eliminate
danger threatening life (Part 2 of Article 281 and Article 282 of the Civil
Code of Ukraine), and the right to give life to others. Guarantees of this
component of the right to life include: 1) the possibility of sterilization
only at the request or voluntary consent of an adult individual; 2) the
possibility of artificially terminating a pregnancy only at the woman’s
request, provided it does not exceed 12 weeks; 3) the possibility of us-
ing assisted reproductive technologies upon the request of a competent
woman, subject to the written consent of the couple, donor anonymity,
and preservation of medical confidentiality. The right to life is natural
and inalienable. The Constitution of Ukraine states that no one can be
arbitrarily deprived of life (Article 27), meaning no one can be deprived
of life without a corresponding legal basis. The right to life, as an element
of the general civil legal capacity of an individual, arises from birth (Part
2 of Article 25 of the Civil Code of Ukraine) and terminates upon death.
When it comes to death, it should be noted that an individual has the right
only to natural (physical) death. Declaring an individual deceased, which
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is done in the manner and under the conditions stipulated in Article 46
of the Civil Code of Ukraine, should be distinguished from actual death,
as the former only presumes death, and in case the individual reappears,
their rights are restored, which is impossible in the case of actual death.
Guarantees of the right to life include the right of an individual to protect
their life and health, as well as the life and health of another individual
from unlawful encroachments by any means not prohibited by law. Such
means include self-defense methods (necessary defense, extreme necessi-
ty, etc.), typically used in the event of real and imminent threats, and other
protection methods stipulated in Chapter 3 of the Civil Code of Ukraine.
Another guarantee of the right to life is the possibility of conducting med-
ical, scientific, and other experiments only on an adult competent individ-
ual with their free consent. In addition to civil-legal guarantees, the right
to life is ensured by the Constitution of Ukraine (Articles 28, 29, 39, 48,
49, 50, etc.) and sectoral legislation. For instance, the right to life is pro-
tected by establishing criminal liability for murder (Articles 115-119 of
the Criminal Code of Ukraine), incitement to suicide (Article 120 of the
Criminal Code of Ukraine), and imposing bans on the use of firearms, etc.

Right to Health Protection. Every person has a natural, inalienable, and
inviolable right to health protection. Society and the state are responsible
to present and future generations for the level of health and preservation
of the gene pool of the people of Ukraine, ensuring the priority of health
protection in state activities, improving working, educational, living, and
leisure conditions for the population, addressing environmental issues, im-
proving medical assistance, and promoting a healthy lifestyle.!

Every citizen has the right to health protection, which includes:

a) a standard of living adequate for maintaining human health, includ-
ing food, clothing, housing, medical care, and social services and
provision;

b) a safe environment for life and health;

¢) sanitary and epidemiological well-being of the territory and settle-
ment where they live;

d) safe and healthy working, educational, living, and leisure condi-
tions;

bynena C. b. IlpaBo ¢i3uunoi ocobu Ha JKUTTS Ta 310POB’S K 00’€KT IHUBLILHO-IIPABOBOI
pernaMeHTalil: MOoPiBHAILHO-IPABOBHIA aHAIII3 PETyIIIOBaHHS B YKpaiHi, Yropcbkiid, CroBars-
kil Ta Yeckkiit pecriyOmikax : aBroped. auc. Ha 3000yTTs HayK. CTYNEHs KaHIl. FOPH]. HayK :
12.00.03. Onecpka HanioHanbHa OpUIUYHA akaaemis. Oxeca, 2005.
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)
h)
i)
i)

k)
D

qualified medical assistance, including free choice of doctor, choice
of treatment methods according to the doctor’s recommendations,
and choice of healthcare institution;

reliable and timely information about their health condition and the
health of the population, including existing and potential risk factors
and their degree;

participation in discussing draft legislative acts and submitting pro-
posals on forming state health policy;

participation in managing health protection and conducting public
expertise on these issues as prescribed by law;

the possibility of forming public organizations to promote health
protection;

legal protection against any illegal forms of discrimination related
to health status;

compensation for harm caused to health;

the right to challenge unlawful decisions and actions of healthcare
workers, institutions, and authorities;

m) the possibility of conducting an independent medical examination

if they disagree with the conclusions of the state medical examina-
tion, measures of compulsory treatment applied to them, and in oth-
er cases where the actions of healthcare workers may infringe on
universally recognized human and citizen rights; n) the right of a
patient undergoing inpatient treatment in a healthcare institution to
allow other medical professionals, family members, guardians, cus-
todians, notaries, lawyers, and clergymen for religious services to
visit them. Other laws of Ukraine may also define additional rights
of citizens in the field of health protection.

The right to health protection in the context of the Civil Code of Ukraine

includes: the right to medical assistance (Article 284 of the Civil Code), the
right to refuse medical assistance (Part 4 of Article 284 of the Civil Code of
Ukraine), the right to psychiatric assistance, the right to medical insurance
(Article 49 of the Constitution of Ukraine), the right to information about
one’s health condition (Article 285 of the Civil Code of Ukraine), the right
to confidentiality of one’s health condition (Article 286 of the Civil Code
of Ukraine), the right to eliminate danger threatening health (Part 2 of Ar-
ticle 281 of the Civil Code of Ukraine, Article 282 of the Civil Code of
Ukraine), as well as rights regarding individuals’ stay in inpatient facilities
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(Article 287 of the Civil Code) and the right to donation (Article 290 of the
Civil Code of Ukraine).

The right to medical assistance provided in Article 284 of the Civil
Code of Ukraine belongs to all individuals without exception. However, an
individual who has reached the age of 14 and seeks medical assistance has
the following rights':

a) to choose a doctor and replace them;

b) to choose a medical institution;

c) to choose treatment methods according to the doctor’s

recommendations.

The implementation of the right to medical assistance is determined by
the person entitled to this non-property personal right. Therefore, medical
assistance is provided to an individual who has reached the age of 14 with
their consent. For individuals under the age of 14 and those recognized by
the court as legally incapable, medical assistance is provided with the con-
sent of their legal representatives. However, an adult competent individual
who understands the significance of their actions and can manage them has
the right to refuse treatment.

A specific component of the right to medical assistance is the right to
psychiatric assistance. This type of medical assistance is provided in ac-
cordance with the Law of Ukraine «On Psychiatric Assistance,» which de-
fines the legal and organizational foundations for providing citizens with
psychiatric assistance, establishes the obligations of executive authorities
and local self-government bodies to organize the provision of psychiatric
assistance and legal and social protection of persons suffering from mental
disorders, and regulates the rights and duties of specialists and other work-
ers involved in providing psychiatric assistance.

Unlike the undefined concept of «medical assistance», the legislator
clearly regulates that «psychiatric assistance» means a set of special mea-
sures aimed at examining the mental health of individuals on the grounds
and in the manner prescribed by current legislation, preventing, diagnosing
mental disorders, treating, supervising, caring for, and medically-socially
rehabilitating individuals suffering from mental disorders.

The law also clearly establishes the procedure and types of psychiat-
ric assistance (psychiatric examination, outpatient psychiatric assistance,

! IuBinbHuil Kozekc Ykpainu: 3akoH Ykpainu Big 16.01.2003 Ne 435-1V. URL: http://zakon2.
rada.gov.ua/laws/show/435-15.
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hospitalization of an individual in a psychiatric institution voluntarily and
involuntarily, placing an individual in a psychoneurological institution for
social protection or special education, etc.).

In addition to the norms of the Civil Code of Ukraine, the right to medi-
cal assistance is also ensured by a number of other sectoral regulatory acts,
including Article 37 of the Fundamentals of Legislation on Health Protec-
tion, Articles 139 and 140 of the Criminal Code of Ukraine, etc.

Article 285 of the Civil Code of Ukraine enshrines an important guar-
antee for individuals regarding the realization of the right to health protec-
tion, which is the ability to receive reliable and complete information about
their health condition.

The subject-bearer of this right is any individual. However, the possi-
bility of realizing this right depends on the scope of the individual’s legal
capacity. For example, an adult individual has the right to independently
exercise this non-property personal right, whereas minors, juveniles, per-
sons with limited legal capacity, and legally incapable persons may exer-
cise this right through their legal representatives.

However, this right cannot be exercised absolutely, and therefore the
legislator establishes certain restrictions. Such circumstances should be
considered cases where information about an individual’s illness may
worsen their health condition; worsen the health condition of individuals
who have the right to obtain information about the health condition of their
children and wards; harm the treatment process.

In these cases, medical workers may limit the possibility of an individ-
ual to obtain information about their health condition'.

Such a restriction of this personal non-property right is possible in the fol-
lowing ways: firstly, a medical worker can provide incomplete information
about the individual’s health condition, the so-called «holy untruth»; second-
ly, a medical worker can limit the possibility for the individual or other au-
thorized persons to familiarize themselves with certain medical documents.

Similar to the right to information about an individual’s health condi-
tion is another right enshrined in Article 285 of the Civil Code of Ukraine —
the right to information about the causes of an individual’s death.

It is understood that this right arises only for family members of the
individual or other persons specially authorized by the deceased individ-

' Benenixrosa I. B. 3axucT OXOPOHIOBAHMX 3aKOHOM iHTEpECIiB y LUBLIBHOMY IPaBi : JHC. ...

JIOKT. topu. Hayk : 12.00.03. Kuis, 2013.
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ual. The content of this right is that these persons have the right to: a) be
present during the investigation of the causes of the individual’s death; b)
familiarize themselves with the conclusions regarding the causes of the
individual’s death; c) appeal the conclusions about the causes of the indi-
vidual’s death in court.

Article 286 of the Civil Code of Ukraine enshrines another right closely
related to information about an individual’s health condition — the right
to the secrecy of the health condition. The guarantee of this right is the
establishment of a confidentiality regime for this type of information. The
essence of the right to secrecy is the ability of an individual to independent-
ly determine the circle of persons who can receive information about their
health condition, as well as to demand from those who received this infor-
mation in connection with their official duties or from other sources not to
disclose it.

The right to the secrecy of health condition, besides the ability to de-
mand non-disclosure of obtained information about an individual’s health
condition, also includes the following components:

a) the right to the secrecy of the fact of seeking medical help;

b) the right to the secrecy of the diagnosed condition;

c) the right to the secrecy of information obtained during a medical

examination.

The realization of the right to the secrecy of an individual’s health
condition is guaranteed by a number of special obligations imposed on
other persons. First of all, an individual is obliged to refrain from dis-
seminating information that constitutes the content of the secrecy of the
individual’s health condition, which became known to them in connec-
tion with the performance of their official duties (for example, a doctor,
nurse, orderly, etc.) or from other sources (for example, accidental receipt
of information or receipt of information from the patient themselves with
a warning about the impossibility of its further dissemination). Close-
ly related to this is medical secrecy (Article 40 of the Fundamentals of
Health Legislation).

In addition to the mentioned cases, the guarantee of the realization of
the right to the secrecy of health condition is also the prohibition of re-
questing and submitting information about the diagnosis and methods of
treatment of an individual at their place of work or study. The application
of this guarantee is possible, for example, by excluding information about
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the individual’s diagnosis from the temporary disability certificates trans-
mitted to the accounting department.

Under the circumstances provided by the legislation, the right to the
secrecy of an individual’s health condition may be limited. For example,
persons who have submitted an application for marriage registration in ac-
cordance with Article 30 of the Family Code are obliged to inform each
other about their health condition. People living with HIV are also obliged
to: 1) take measures to prevent the spread of HIV infection, as recommend-
ed by health authorities; 2) inform persons who were their partners before
the detection of the infection about the possibility of their infection; 3)
refrain from donating blood, its components, other biological fluids, cells,
organs, and tissues for their use in medical practice (Article 12 of the Law
of Ukraine «On Counteracting the Spread of Diseases Caused by the Hu-
man Immunodeficiency Virus (HIV), and Legal and Social Protection of
People Living with HIV»).

The rights of an individual who is undergoing inpatient treatment in
a healthcare facility are provided for in Article 287 of the Civil Code of
Ukraine, which states that an individual who is in inpatient care has the
right to be visited by certain categories of persons, including: other medi-
cal workers, which means those medical workers who are not the treating
doctor; family members, which include persons who live together, are con-
nected by a common household and have mutual rights and obligations
(Article 3 of the Family Code of Ukraine); a guardian and custodian, that
is, persons appointed on the grounds and in the manner provided for by
Chapter 6 of the Civil Code; a notary, lawyer, clergyman for conducting
worship and religious rites. These measures can be carried out in hospitals,
hospices, homes for the elderly and disabled and are carried out at the
request of the citizens residing in them, or at the initiative of religious or-
ganizations (Article 21 of the Law of Ukraine «On Freedom of Conscience
and Religious Organizations»).

The right to freedom and personal inviolability. Human freedom is the
ability of a person to act at their own discretion in accordance with their
interests and purpose. Therefore, the right to freedom enshrined in Article
288 of the Civil Code of Ukraine is one of the most important personal
non-property rights of an individual.

The importance of this right is also emphasized by the fact that the right
to human freedom is also enshrined in Article 29 of the Constitution of
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Ukraine, Article 3 of the Universal Declaration of Human Rights, Article 9
of the International Covenant on Civil and Political Rights, Article 5 of the
European Convention on Human Rights, and so on.

An individual has the right to perform all actions not prohibited by law
aimed at realizing this personal non-property right. However, the right to
freedom should not be viewed as a legally enshrined permissiveness. It has
legally defined boundaries, as uncontrolled human freedom can turn into
arbitrariness.

The right to freedom can be restricted in certain cases on legal grounds.
Such a basis, in particular, may be the detention of an individual, their
arrest or detention provided that they are carried out on the grounds and
in the manner prescribed by current legislation. Forced hospitalization of
an individual in a psychiatric institution (Articles 14, 17 of the Law of
Ukraine «On Psychiatric Care»), forced inpatient treatment of persons
with particularly dangerous infectious diseases (Article 28 of the Law of
Ukraine «On Ensuring the Sanitary and Epidemiological Well-being of the
Populationy), and so on, also restrict the right to freedom.

The legislator recognizes the prohibition of any forms of physical or
psychological pressure on an individual, involving them in the use of alco-
holic beverages, narcotic and psychotropic substances, committing other
actions that violate the right to freedom as guarantees of the realization of
the right to freedom.

However, the legislator does not define an exhaustive list of actions that
can lead to unlawful restriction of the right to freedom. Instead, it introduces
a prohibition on actions that violate the right to freedom, in particular, it is
prohibited to keep an individual in captivity; unjustified detention of a per-
son, except in cases where the detention is carried out on the grounds and
in the manner established by law, in particular Article 29 of the Constitution
of Ukraine and the Criminal Procedure Code of Ukraine; unjustified arrest
or detention, except in cases where they are carried out only by a motivated
court decision, as well as on the grounds and in the manner prescribed by
current legislation. In case of urgent need to prevent or stop a crime, deten-
tion may be applied without a prior motivated court decision, but its validity
must be verified by the court within 72 hours (Article 29 of the Constitution
of Ukraine); other cases that unjustifiably violate a person’s right to freedom.

Closely related to the right to freedom is the right to personal inviola-
bility (Article 289 of the Civil Code of Ukraine), that is, the legally pre-
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scribed prohibition of physical, psychological or any other encroachment
on a person by others. Human inviolability, according to Article 3 of the
Constitution of Ukraine, is the highest social value.

And consequently, the right to personal inviolability, provided by this
article, is also one of the most important personal non-property rights of in-
dividuals, consisting of the right to physical inviolability; the right to moral
inviolability; the right to mental inviolability; and the right of individuals
to donate blood, its components, organs, other anatomical materials, and
reproductive cells (Article 290 of the Civil Code of Ukraine).

The right to family, guardianship, and care'. Among the personal
non-property rights that ensure the natural existence of an individual is the
right to family, as provided in Article 291 of the Civil Code of Ukraine.

The family is the primary and fundamental unit of society. The value
of family life is explained by the eternal desire of people to be surrounded
by their loved ones. Current legislation defines the concept of «family,»
encompassing individuals who live together, are connected by a common
household, and have mutual rights and obligations (Article 3 of the Family
Code of Ukraine). However, this legislative concept is quite controversial
and ambiguous, which significantly reduces its suitability for legal prac-
tice.

The right to family as a personal non-property right includes: a) the
right to create a family (part 1 of Article 4 of the Family Code of Ukraine),
i.e., the legally provided opportunity for individuals who have reached the
marriageable age, and in cases provided by part 2 of Article 23 of the Fam-
ily Code of Ukraine, individuals who have not reached the marriageable
age, to create a family based on marriage, blood relationship, adoption,
and other grounds not prohibited by law and not contradicting the moral
principles of society; b) the right to choose the persons who will form the
family, i.e., the possibility of freely choosing a partner for marriage (Ar-
ticle 24 of the Family Code of Ukraine) and the possibility for parents to
choose whether to give birth to or adopt children and their number, as well
as other powers; c) the right to stay in the family, i.e., the legally provided
opportunity for individuals, regardless of age, to live in a family (part 3 of
Article 4 of the Family Code of Ukraine). Upon reaching adulthood, an
individual decides for themselves whether to stay in the family or not. As
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for children, they remain in their parents’ family even when they do not
live together. An individual can be isolated from the family only under the
conditions and in the manner prescribed by law, for example, in the case of
arrest or detention. One form of exercising the right to stay in the family
is entering into a patronage agreement on the grounds and in the manner
provided by Articles 252-256 of the Family Code of Ukraine; d) the right to
respect for family life (part 4 of Article 4 of the Family Code of Ukraine),
which can be ensured by prohibiting interference in the family life of an
individual by others, except in cases explicitly established by law; ) the
right to maintain connections with family members, i.e., the possibility of
maintaining moral, spiritual, material, and other connections with family
members by all means not prohibited by law, regardless of where the indi-
vidual is located.

The realization of the right to family is ensured by a range of guaran-
tees. One such guarantee is the prohibition of interference in the family life
of an individual, except in cases provided by the Constitution of Ukraine.

The right to guardianship and care, provided by Article 292 of the Civil
Code of Ukraine, includes: a) the right to establish guardianship and care,
which is realized under the conditions and in the manner provided by Arti-
cles 60 and 61 of the Civil Code of Ukraine; b) the right to choose a guard-
ian and caretaker, which is vested in minors and juveniles, whose wishes
are considered based on part 4 of Article 63 of the Civil Code of Ukraine;
¢) the right to demand the dismissal of a guardian or caretaker, as well as
the termination of guardianship or care, which are carried out under the
conditions and in the manner provided by Articles 75-77 of the Civil Code
of Ukraine; d) the right to challenge the actions of a guardian or caretaker
on the grounds and in the manner provided by Article 79 of the Civil Code
of Ukraine, as well as to challenge them independently when the person
acquires full legal capacity.

The right to guardianship is vested in minors deprived of parental care
and individuals recognized as incapable (Article 58 of the Civil Code of
Ukraine). In turn, the right to care is vested in juveniles deprived of paren-
tal care and individuals whose civil capacity is limited (Article 59 of the
Civil Code of Ukraine).

One of the most important natural human rights is the right to an envi-
ronment safe for life and health (Article 293 of the Civil Code of Ukraine).
This right consists of the following personal non-property rights: a) the
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right to an environment safe for life and health; b) the right to participate
in discussions and make proposals for draft regulations, materials on the
placement, construction, and reconstruction of facilities that may negative-
ly impact the environment, to make proposals to state authorities, local
self-government bodies, and legal entities involved in making decisions
on these issues; c¢) the right to participate in the development and imple-
mentation of measures for the protection of the environment, rational and
comprehensive use of natural resources; d) the right to general and special
use of natural resources; e) the right to unite in public environmental or-
ganizations; f) the right to free access to information about the state of the
environment (environmental information) and free receipt, use, dissemina-
tion, and storage of such information, except for restrictions established by
law; g) the right to participate in public hearings or open meetings on the
environmental impact of planned activities at the stages of placement, de-
sign, construction, and reconstruction of facilities, and in conducting pub-
lic environmental expertise; h) the right to receive environmental educa-
tion; 1) the right to file lawsuits to state authorities, enterprises, institutions,
organizations, and citizens for compensation for damage caused to their
health and property due to the negative impact on the environment; j) the
right to challenge in court the decisions, actions, or inaction of state author-
ities, local self-government bodies, their officials regarding the violation of
citizens’ environmental rights in the manner prescribed by law.

The realization of the right to an environment safe for life and health is
ensured by a range of guarantees, which include: a) the implementation of
large-scale state measures to maintain, restore, and improve the state of the
environment; b) the obligation of central executive authorities, enterprises,
institutions, and organizations to take technical and other measures to pre-
vent harmful effects of economic and other activities on the environment, to
comply with environmental requirements in planning, placing production
forces, construction, and operation of economic facilities; c) the participa-
tion of public associations and citizens in activities related to the protection
of the environment; d) the implementation of state and public control over
compliance with environmental protection legislation; €) compensation in
the prescribed manner for damage caused to the health and property of cit-
izens due to violations of environmental protection legislation; f) the inev-
itability of liability for violations of environmental protection legislation;
g) the creation and functioning of a nationwide environmental automated
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information and analytical system to ensure access to environmental infor-
mation (Article 10 of the Law of Ukraine «On Environmental Protection»).

The peculiarity of the right to an environment safe for life and health is
its additional regulation by a range of special legal acts in various fields.
These fields include: a) environmental legislation (Land Code, Forest Code,
Water Code, Code of Mineral Resources, Laws of Ukraine «On Environ-
mental Protection,» «On Air Protection,» «On Waste,» «On Radioactive
Waste Management,» etc.); b) labor protection legislation (Labor Code,
Laws of Ukraine «On Labor Protection,» «On Mandatory State Social In-
surance Against Accidents at Work and Occupational Diseases that Caused
Disability,» «On Ensuring the Sanitary and Epidemiological Well-being of
the Population,» etc.); ¢) legislation on standardization, certification, and
metrology (Laws of Ukraine «On Standardization,» «On Metrology and
Metrological Activity,» «On Conformity Assessment,» «On the Basics of
Urban Planning,» «On Safety and Quality of Food Products,» «On With-
drawal from Circulation, Processing, Utilization, Destruction, or Further
Use of Substandard and Dangerous Products,» as well as a range of state
standards, building codes, and regulations, etc.).

3. Personal Non-Property Rights that Ensure the Social Existence
of an Individual

Chapter 22 of the Civil Code of Ukraine enshrines personal non-prop-
erty rights that ensure the social existence of an individual, including:
the right to a name; the right to change one’s name; the right to use one’s
name; the right to respect for dignity and honor; respect for a deceased
person; the right to the inviolability of business reputation; the right to
individuality; the right to private life and its secrecy; the right to informa-
tion; the right to personal papers; the right to manage personal papers; the
right to access personal papers transferred to the library or archive fund;
the right to confidentiality of correspondence; protection of an individ-
ual’s interests during photography, film, television, and video recording;
protection of an individual’s interests depicted in photographs and other
works of art; the right to freedom of literary, artistic, scientific, and tech-
nical creativity; the right to a place of residence; the right to the invio-
lability of one’s home; the right to choose one’s occupation; the right to
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freedom of movement; the right to freedom of association; and the right
to peaceful assembly.

The Right to a Name. An individual’s name is the oldest means of per-
sonal identification in society. Additionally, a name is recognized as a per-
sonal non-property good of an individual (part 1 of Article 201 of the Civil
Code). The significance of this personal non-property good in civil transac-
tions lies in the fact that an individual acquires rights and creates civil ob-
ligations for themselves, as well as exercises these rights and fulfills civil
obligations under their own name (part 1 of Article 28 of the Civil Code).

Structurally, a name consists of a surname, a given name, and a pat-
ronymic, unless otherwise provided by law or the custom of the national
minority to which the individual belongs.

The right to a name is a personal non-property right that includes the
following rights:

a) The right to own, use, and dispose of one’s name, which ensures the
individual’s ability to bear the name (ownership), use (for a fee or free of
charge) their name in all spheres of social relations, disclose their name,
permit the disclosure of their name, or prohibit the disclosure of their
name (use), and determine the factual fate of their name, for example,
changing it in the event of marriage, divorce, etc. An individual has the
right to use their name in all spheres of their activities (Article 296 of the
Civil Code of Ukraine). The use of an individual’s name in literary and
other works as a character (acting person) is allowed only with their con-
sent, and after their death, with the consent of their children, widow(er),
or, if there are none, parents, brothers, and sisters. The use of an individ-
ual’s name to highlight their activities or the activities of the organiza-
tion in which they work or study, based on relevant documents (reports,
transcripts, protocols, audio, video recordings, archival materials, etc.), is
allowed without their consent.

The name of an individual who is detained, suspected, or accused of
committing a criminal offense, or a person who has committed an admin-
istrative offense, may be used (disclosed) only upon the entry into force
of a guilty verdict against them or the issuance of a decision in an admin-
istrative offense case, and in other cases provided by law. The name of a
victim of a crime may be disclosed only with their consent. The name of a
participant in a civil dispute concerning the personal life of the parties may
be used by others only with their consent.
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The use of the initial letter of an individual’s surname in the media and
literary works is not a violation of their right.

Current legislation provides that individuals may change their surname
in the following cases:

1. State registration of marriage, by changing their surname to the
spouse’s surname, or by adding the spouse’s surname to their own (Article
35 of the Family Code of Ukraine);

2. If an individual changed their surname due to the registration of an
invalid marriage, they must revert to their previous surname, as they are
considered to have been using the surname without sufficient legal grounds
(part 5 of Article 45 of the Family Code of Ukraine);

3. Dissolution of marriage, where each spouse may revert to their pre-
marital surname (Article 113 of the Family Code of Ukraine);

4. Change of surname by both parents, which results in the change of
the surname of a child under seven years old, and in cases where the child
is over seven years old, with their consent (part 1, 2 of Article 148 of the
Family Code of Ukraine);

5. In the case of a change of surname by one of the parents, the issue of
changing the child’s surname may be resolved by agreement between the
parents and with the consent of the child who has reached seven years old,
and in the absence of agreement between the parents — by the guardianship
authority or court (part 3, 4 of Article 148 of the Family Code of Ukraine).

An individual has the right to change their patronymic only in the case
of their father changing his name. In this case, if the father changes his
name, the patronymic of a child who has reached fourteen years old is
changed with their consent (Article 149 of the Family Code of Ukraine);

b) The right to require others to address the individual according to their
name;

c¢) The right to a pseudonym. This right is regulated by the Law of
Ukraine «On Copyright and Related Rights,» which provides for the pos-
sibility of using a pseudonym only for authors of works in the fields of
science, literature, and art. However, it should be noted that an author’s
pseudonym, like any other pseudonym (for example, the pseudonyms of
singers, actors, television, and radio program hosts), should be subject to
all forms of protection enjoyed by an official name. After all, a pseudonym,
like a name, is a means of individualizing a person, but only in a certain
sphere of activity. Because the pseudonym performs the same functions
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as the name, it should be properly protected. Naturally, certain boundaries
must be established for the use of a pseudonym, for example:

1. The pseudonym must realistically individualize its bearer;

2. Along with the use of the pseudonym, the real name of the person
should not be indicated;

3. The use of the pseudonym must not be prohibited by law;

4. The pseudonym should not coincide with the official name of a third
party if this person is engaged in the same type of activity as the bearer of
the pseudonym, as this would lead to confusion.

d) The right to demand the cessation of unlawful use of one’s name. The
term «unlawful use of a name» should be understood as any violation or
challenge to the right to a name. One form of protecting one’s name from
unlawful use by another person is presenting a passport or other identifica-
tion document (driver’s license, disability certificate, combatant certificate,
etc.) as an identifying document.

The Right to Respect for Dignity, Honor, and Business Reputation.
«Human dignity» as a general philosophical category and an object of civil
legal relations is a rather polysemantic concept, which, on the one hand,
refers to the recognition of the stated value for a person (objective aspect),
and on the other hand, refers to the person’s internal self-assessment of
their qualities. The term «honor» should be understood as the external as-
sessment of an individual by society or the social group to which they be-
long. Thus, as can be seen, these concepts are quite close, interdependent,
but not identical'.

The right to respect for dignity and honor consists of the following
parts: a) The right to dignity and honor; b) The right to the inviolability of
dignity and honor; ¢) The right to protection of dignity and honor in case
of violation.

The right to dignity is the personal non-property right of an individual
to their own value as a personality, the right to be aware of this value and to
be aware of the significance of themselves as a person who plays a certain
social role in social life.

The right to honor is the personal non-property right of an individual
to an objective, complete, and timely assessment of themselves and their
actions (behavior) in complying with moral and legal norms by society, a
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certain social group, and individual citizens, as well as the right to form
this assessment and use it.

The right to the inviolability of dignity and honor lies in the prohibition
of any actions that may violate these personal non-property rights. Most
often, dignity and honor can be violated by the dissemination of false in-
formation. Other ways include committing certain unlawful violent actions
against a person, such as torture, cruel, inhuman, or degrading treatment or
punishment, forced medical experiments, etc.

An individual’s business reputation is the established evaluation of the
individual based on existing information about their positive and negative
socially significant actions (behavior), usually in a specific field (profes-
sional, entrepreneurial, service, etc.), known to others, and therefore re-
flected in public consciousness as an opinion about the person from the
perspective of the morality of the given society or social group. The exter-
nal similarity between the concepts of «business reputation» and «honor»
is not a reason for equating these concepts because:

a) Honor defines a person as a personality, a citizen, an individual with-
out indicating a specific type of activity, profession, or other social role
in society, while business reputation directly depends on how the person
performs their professional, service, or other role-based duties, not just in
general follows ethical and moral norms as a member of society;

b) Honor can only be positive, and its content and scope can vary from
zero to infinity, while business reputation can be both positive and nega-
tive. Therefore, individuals who, using their right to individuality (Article
300 of the Civil Code of Ukraine), have created a negative image (reputa-
tion) from the perspective of public morality, for example, certain political
leaders, hippies, punks, have the full right to demand protection of their
negative business reputation in the event of the dissemination of false in-
formation that they committed a certain moral act by refuting the previous-
ly disseminated although positive, but false information;

¢) Only an individual possesses honor (and dignity), while business
reputation, as a personal non-property good, is inherent to both individuals
and legal entities.

The right to the inviolability of business reputation includes the follow-
ing main components:

a) The right to business reputation, i.e., the legislator-guaranteed possi-
bility of being the bearer of an objective, complete, and timely evaluation
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of an individual as a specialist in any field of professional or other activ-
ities, and their actions (behavior) by society, a certain social group, and
individual citizens, as well as the right to form this evaluation and use it;

b) The right to the inviolability of business reputation lies in the pro-
hibition of any actions that may violate this personal non-property good.
Most often, the right to the inviolability of an individual’s business repu-
tation can be violated by the dissemination of false information, such as
through unfair advertising, violation of competition law, etc. As in the case
of the inviolability of dignity and honor (Article 297 of the Civil Code of
Ukraine), the main requirement for this information is that it pertains to a
specific individual, is false, and violates the right to business reputation of
the individual,

¢) The right to protect business reputation, which lies in the possibility,
in case of violation of its inviolability, to demand the application of meth-
ods of protecting this right.

The right to protect dignity and honor is exercised in accordance with
the requirements of Chapter 3 and Articles 275-280 of the Civil Code of
Ukraine. The primary method of protection is defined by the legislator as
judicial.

The Right to Respect for a Deceased Person. Similar to this right is the
right to respect for a deceased person (Article 298 of the Civil Code of
Ukraine). Everyone is obliged to treat the body of a deceased person and
their burial place with respect. In the event of desecration of the body of a
deceased person or their burial place, family members and close relatives
have the right to compensation for material and moral damages.

The Right to Individuality. An individual has the right to individual-
ity (Article 300 of the Civil Code of Ukraine), i.e., the right to preserve
their national, cultural, religious, and linguistic identity, as well as the right
to freely choose the forms and methods of expressing their individuality,
provided they are not prohibited by law and do not contradict the moral
principles of society.

The right to individuality consists of the ability to:

a) Possess a certain individuality, i.e., be recognized as the bearer of this
personal non-property good. The right to preserve one’s national, cultural,
religious, and linguistic identity, which is guaranteed by part 2 of Article
300 of the Civil Code of Ukraine and Article 11 of the Constitution of
Ukraine, is closely related to this right;
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b) Use one’s individuality, i.e., choose any of the possible forms and
methods of expressing one’s individuality, provided they are not prohibit-
ed by law and do not contradict the moral principles of society (part 2 of
Article 300 of the Civil Code of Ukraine). Certain expressions of individu-
ality may be restricted by specific criteria (location, time, activity specifics,
etc.). For example, nudists have the right to express their individuality only
in designated areas, and for police officers, the right to express individ-
uality regarding their appearance is restricted during the performance of
their duties by the establishment of a mandatory uniform. Sometimes, an
individual’s individuality may also be used by them for material gain. This
is often utilized in politics and show business, where politicians, actors,
models, artists, and singers use their individual characteristics (behavior,
appearance, voice, etc.) to gain certain material benefits or satisfy other
interests;

¢) Create and change one’s individuality, i.e., the ability to independent-
ly determine its scope and content. It should be noted that recently, the
creation and change of an individual’s identity have undergone certain
commercialization. For example, individuals occupying significant posi-
tions in the public sphere spend substantial amounts of money on forming
or changing their identity for the success of their activities. This is done
through changes in both natural (gender reassignment, plastic surgery, hair
extensions, etc.) and acquired (image change, quitting smoking or other
bad habits, tattooing, speech correction, etc.) characteristics of the indi-
vidual;

d) Demand protection in case of any violation of the right to individu-
ality. This power includes the ability to demand protection in cases where
obstacles are created for an individual in the exercise of this right (for ex-
ample, when long hair is prohibited in the armed forces, or when ties are
required in higher education institutions), and when actions are taken that
violate this right (for example, when satirists or KVN teams parody certain
individuals).

The Right to One’s Image and Voice. The right to one’s image and voice
is closely related to the right to individuality, which involves the ability to
determine, use, and manage one’s image, voice, and its recording. Article
307 of the Civil Code of Ukraine provides for the protection of an individu-
al’s interests during photography, film, television, and video recording — an
individual may only be photographed, filmed, or video recorded with their
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consent. Consent is presumed if the recording is conducted openly on the
street, at meetings, conferences, rallies, and other public events'.

An individual who has agreed to be photographed, filmed, or video re-
corded can demand the cessation of their public display to the extent that
it relates to their personal life. The costs associated with dismantling the
exhibition or recording are reimbursed by the individual.

Photographing, filming, or video recording an individual, including se-
cretly, without their consent, can only be conducted in cases provided by law.

The Right to Protection of an Individual Depicted in Photographs and
Other Artistic Works?. Article 308 of the Civil Code of Ukraine provides
for the protection of the interests of an individual depicted in photographs
and other artistic works. They can only be publicly shown, reproduced,
or distributed with the consent of this individual, and in the event of their
death — with the consent of the persons specified in part 4 of Article 303 of
the Civil Code of Ukraine. The consent given by an individual depicted in
a photograph or another artistic work can be revoked by the persons spec-
ified in part 4 of Article 303 of the Civil Code of Ukraine after their death.
The expenses of the person who conducted the public display, reproduc-
tion, or distribution of the photograph or other artistic work are reimbursed
by these individuals.

If an individual posed for an author for a fee, the photograph or other
artistic work can be publicly shown, reproduced, or distributed without
their consent.

An individual who posed for an author of a photograph or other artistic
work for a fee, and after their death — their children and widow(er), parents,
brothers, and sisters can demand the cessation of the public display, repro-
duction, or distribution of the photograph or other artistic work, provided
the author or another person is compensated for the related expenses.

A photograph can be distributed without the permission of the individ-
ual depicted in it if it is necessary to protect their interests or the interests
of others.

The Right to Private Life and Its Secrecy. An individual has the right to
private life. The individual determines their private life and the possibility
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of allowing others to become acquainted with it. The individual has the
right to keep the circumstances of their private life confidential. The cir-
cumstances of an individual’s private life can only be disclosed by others if
they contain signs of an offense confirmed by a court decision.

When considering the right to private life as understood in Article 301
of the Civil Code of Ukraine, several components can be distinguished:

a) The right to have a private life includes the individual’s ability to
possess this personal non-property good.

b) The right to determine one’s private life. The law does not define a
list of possible or necessary actions by which an individual can exercise
their right to determine their private life. Instead, the legislator provides
the individual with the opportunity to independently decide how to define,
organize, and conduct their private life based on their interests and goals.
However, the exercise of this right should not violate the general limits of
civil rights (Article 13 of the Civil Code of Ukraine).

c¢) The right to allow others to become acquainted with the circumstanc-
es of their private life means that the individual independently determines
the circle of persons who may possess information about their private life.
This does not mean that such notification should occur personally. The in-
dividual can permit others to disseminate this information within the limits
set by them. However, in cases directly provided by law, in the interests
of national security, economic well-being, and human rights, this personal
non-property right may be restricted.

d) The right to keep the circumstances of one’s private life confidential
means that the individual has the ability not to disclose the circumstances
of their private life themselves and to demand such non-disclosure from
others who possess such information. The possibility of disclosing infor-
mation about an individual’s private life against their will is only possible
on grounds and in the manner prescribed by law, for example, when the
circumstances of the individual’s private life contain signs of an offense
confirmed by a court decision, or in the case provided for in paragraph 2 of
part 1 of Article 302 of the Civil Code of Ukraine.

¢) The right to demand protection of the right to private life, which is
exercised on the grounds and in the manner provided by Chapter 3 and
Articles 275-280, 1166—1168 of the Civil Code of Ukraine. The right
to private life is also protected by Article 182 of the Criminal Code of
Ukraine.
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The Right to Information (Article 302 of the Civil Code of Ukraine).
The right to information means the legally established possibility for an
individual to freely collect, store, use, and disseminate information. Col-
lecting, storing, using, and disseminating information about an individual’s
private life without their consent is not allowed, except in cases defined
by law and only in the interests of national security, economic well-being,
and human rights. It is also prohibited to collect information that is a state
secret or confidential information of a legal entity.

An individual who disseminates information must ensure its accuracy.
It is considered that information provided by an official or a service per-
son in the performance of their duties, as well as information contained in
official sources (reports, transcripts, messages from the media founded by
relevant state or local government bodies), is accurate. An individual who
disseminates such information is not obliged to verify its accuracy and is
not liable in case it is refuted.

The Right to Personal Papers. The Civil Code provides that personal pa-
pers (documents, photographs, diaries, other records, personal archival ma-
terials, etc.) of an individual are their property (Article 303 of the Civil Code
of Ukraine). Access to personal papers, their use, including through publica-
tion, is allowed only with the consent of the individual to whom they belong.
If an individual’s personal papers concern the private life of another person,
the consent of that person is required for their use, including publication.

In the event of the death of individuals, personal papers may be used,
including through publication, only with the consent of their children, wid-
ow(er), or, if there are none, parents, brothers, and sisters.

An individual who owns personal papers may orally or in writing dis-
pose of them, including in case of their death (Article 304 of the Civil Code
of Ukraine). The right to dispose of personal papers is part of the right to
personal papers (Article 303 of the Civil Code of Ukraine). The essence of
the right to dispose of personal papers lies in the ability to determine their
actual fate. For example, an individual has the right orally or in writing to
transfer personal papers to another person, including libraries or archives;
to refuse them by declaring or taking other conscious actions indicating the
intent to abandon personal papers, such as throwing a diary in the trash; or
to destroy personal papers.

An individual has the right to freely access and use, including through
publication, any personal papers transferred to the library or archive fund,
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respecting the rights of individuals defined in parts 3 and 4 of Article 303
of the Civil Code of Ukraine, unless otherwise stipulated by the agreement
under which the personal papers were transferred (Article 305 of the Civil
Code of Ukraine).

The Right to the Secrecy of Correspondence. One type of the right to
the inviolability of personal papers is the right to the secrecy of correspon-
dence. Article 306 of the Civil Code of Ukraine states that an individual
has the right to the secrecy of letters, telegrams, telephone conversations,
telegraph messages, and other types of correspondence. Letters, telegrams,
etc., are the property of the addressee. Letters, telegrams, and other types
of correspondence can only be used, including through publication, with
the consent of the sender and the addressee.

If the correspondence concerns the private life of another individual,
the consent of that person is required for its use, including through publi-
cation.

In the event of the death of the individual who sent the correspondence
and the addressee, the use of correspondence, including through its publi-
cation, is only possible with the consent of the individuals defined in part 4
of Article 303 of the Civil Code of Ukraine.

In the event of the death of the individual who sent the correspondence
and the addressee, and in the event of the death of the individuals defined
in part 4 of Article 303 of the Civil Code of Ukraine, correspondence with
scientific, artistic, or historical value may be published in the manner es-
tablished by law.

Correspondence concerning an individual can only be included in
a court case if it contains evidence relevant to the resolution of the
case. Information contained in such correspondence is not subject to
disclosure.

The violation of the secrecy of correspondence may be permitted by
the court in cases established by law to prevent a crime or during criminal
proceedings if it is impossible to obtain the information by other means.

The Right to a Place of Residence and the Inviolability of One’s Home'.
An individual has the right to a place of residence (Article 310 of the Civil
Code of Ukraine) and to freely choose and change their place of residence,
except in cases established by law.

! Xapuronos €. O., Kanirerko O. M., 3y6ap B. M. I{usinbHe i cimeiine npaBo YKpaiHu : Ha-

BYAIBHO-ITPAKTHYHUI NIOCiOHKK. Xapkis, 2003.
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According to Article 29 of the Civil Code of Ukraine, the place of res-
idence of an individual is recognized as a residential building, apartment,
or other premises suitable for living in (dormitory, hotel, etc.) in the appro-
priate settlement where the individual resides permanently, predominantly,
or temporarily.

The right to a place of residence includes the following main powers:

a) Ownership of a place of residence, i.e., the ability to have one or
several places of residence;

b) Using one’s place of residence, i.e., the legally guaranteed oppor-
tunity to acquire civil rights and fulfill the obligations imposed on the
individual at the place of residence unless otherwise provided by law or
agreement between the parties. In addition, the individual uses their place
of residence since it is at this place that all official addresses, notifica-
tions, etc., are sent;

¢) Freely choosing and changing the place of residence, i.e., the ability
to freely choose the country, settlement, where the place of residence will
be located, as well as the immediate place of residence.

An individual’s home is inviolable (Article 311 of the Civil Code of
Ukraine). Entry into a home or other possession of an individual, inspec-
tion, or search can only take place with a court’s motivated decision.

In urgent cases related to saving people’s lives and property or directly
pursuing persons suspected of committing a crime, the law may establish a
different procedure for entering a home or other possession of an individu-
al, conducting inspections and searches.

An individual cannot be evicted or otherwise forcibly deprived of their
home, except in cases established by law.

The Right to Freedom of Literary, Artistic, Scientific, and Technical
Creativity and the Choice of Occupation'. Article 309 of the Civil Code
of Ukraine states that an individual has the right to freedom of literary,
artistic, scientific, and technical creativity, and to freely choose the fields,
content, and forms (methods, techniques) of creativity. Censorship of the
creative process and the results of creative activity is not allowed.

According to Article 312 of the Civil Code of Ukraine, an individual
has the right to choose and change their occupation. An individual may be

! TIpo 0XOpOHy IpaB Ha BUHAXO[H i KOPUCHI Mozedi : 3akoH Ykpainu Bix 23.12.1993 Ne 3769-

XII Ne 7. URL: https://zakon.rada.gov.ua/laws/ show/3687-12#Text (nara 3BepHEHHS:
12.05.2024).
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prohibited from performing certain work or holding certain positions in
cases and in the manner prescribed by law.

The use of forced labor is prohibited. Military or alternative (non-mil-
itary) service, as well as work or service performed by an individual by
court verdict or other court decisions, and work or service under the laws
on martial law and the state of emergency, are not considered forced labor.
The Right to Freedom of Movementio

An individual has the right to freedom of movement (Article 313 of the
Civil Code of Ukraine), which means the ability of an individual who has
reached the age of fourteen to freely move independently within the territo-
ry of Ukraine and choose their place of residence. An individual under the
age of fourteen has the right to move within Ukraine only with the consent
of their parents (adoptive parents), guardians, and in their company or the
company of persons authorized by them. An individual who is a citizen of
Ukraine has the right to return to Ukraine without hindrance.

An individual who has reached the age of sixteen has the right to freely
leave Ukraine independently. An individual under the age of sixteen has
the right to leave Ukraine only with the consent of their parents (adoptive
parents), guardians, and in their company or the company of persons au-
thorized by them.

An individual may be restricted in exercising the right to movement
only in cases established by law. An individual cannot be expelled or oth-
erwise forcibly deprived of the chosen place of residence, access to which
is not prohibited by law. Special rules for access to certain territories may
be established by law if required by national security interests, public order
protection, and the protection of human life and health.

The Right to Freedom of Association and Peaceful Assembly. The right
to freedom of association, according to Article 314 of the Civil Code of
Ukraine, provides the opportunity for individuals to voluntarily associate
in political parties and public organizations. Belonging or not belonging
to a political party or public organization is not a basis for restricting the
rights, granting privileges, or advantages to an individual. However, the
law and the charters of public associations may establish requirements for
individuals according to which they may be founders or members of these
associations.

Individuals have the right to peaceful assembly (Article 315 of the Civil
Code of Ukraine), which includes the legally established opportunity to
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freely gather for peaceful meetings, conferences, sessions, festivals, etc.
Restrictions on the exercise of the right to peaceful assembly may be es-
tablished by the court in accordance with the law.

This comprehensive translation covers various personal non-property
rights, including the right to private life and its secrecy, the right to infor-
mation, the right to personal papers, and the secrecy of correspondence,
among others. Each right is detailed with its components and conditions,
highlighting the legal framework in Ukraine that protects these personal
rights.

One of the main principles in exercising personal non-property rights is
the principle of non-interference. However, despite the ensured exercise of
personal non-property rights guaranteed by Article 273 of the Civil Code
of Ukraine, individuals often face obstacles in the timely and full reali-
zation of these rights due to encroachments by others. In such cases, an
individual whose personal non-property right has been infringed upon is
entitled to protection.

The bearer of a specific personal non-property right, when faced with
behavior that infringes upon this right, has the right to choose the method
of protection depending on the specifics of the right, the manner of its
violation, and the consequences it has caused. An individual has the right
to protect their personal non-property right from unlawful encroachments
by others through traditional methods established by the Civil Code of
Ukraine, as well as other methods appropriate to the specific right, manner
of violation, and the consequences it has caused.

According to Article 15 of the Civil Code of Ukraine', everyone
has the right to protect their civil rights in the event of their violation,
non-recognition, or contestation, and to protect their interests, which
do not contradict the general principles of civil law, requirements of
fairness, good faith, and reasonableness. Article 16 of the Civil Code of
Ukraine gives the court the right to refuse to protect the civil right and
interest of a person if they have acted solely with the intention of caus-
ing harm to another person, contrary to the moral principles of society,
or with the intention of limiting competition and abusing a dominant
position in the market.

' IusinbHuil Komeke Ykpainn: 3akoH Ykpainu Big 16.01.2003 Ne 435-1V. URL: http://zakon2.
rada.gov.ua/laws/show/435-15.
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Conclusions

The right to protect personal non-property rights is a regulated legal
framework in cases of contestation, non-recognition, the threat of viola-
tion, or actual violation of personal non-property rights. The essence of the
right to protect personal non-property rights includes the following pow-
ers: a) Demand non-violation of these rights; b) Demand the cessation of
all actions that violate these rights; ¢) Demand the restoration of the speci-
fied personal non-property rights in case of their violation.

Protection methods for subjective civil rights refer to legally enshrined
material-legal coercive measures through which the restoration (recog-
nition) of violated (contested) rights and impact on the violator are car-
ried out. The legislator empowers individuals to apply general protection
methods, the list, and methods of application of which are established by
Chapter 3 of the Civil Code of Ukraine. These include the recognition of
rights; invalidation of transactions; restoration of the situation that existed
before the violation of rights, and cessation of actions that violate rights;
compulsory fulfillment of obligations in kind; termination or change of
legal relations; compensation for damages; compensation for moral harm;
recognition of an act of a state or local government body as illegal, etc.

Special protection methods are established specifically for certain cat-
egories of rights in general and specific rights in particular. These special
protection methods are also divided into two subgroups: a) Those that can
be applied to all personal non-property rights: restoration of violated per-
sonal non-property rights (Article 276 of the Civil Code of Ukraine), refu-
tation of false information (Article 277 of the Civil Code of Ukraine), and
prohibition of disseminating information that violates personal non-prop-
erty rights (Article 278 of the Civil Code of Ukraine); b) Those that can be
applied only to a specific personal non-property right, such as the possibil-
ity to demand correction of a name in case of its violation (part 3 of Article
294 of the Civil Code of Ukraine).

An individual has the right to apply either one of the prescribed protec-
tion methods or a combination of several methods, regardless of whether
they belong to general or special categories. The main requirement is that
the application of this protection method (methods) corresponds to the con-
tent of the personal non-property right, the manner of its violation, and the
consequences it has caused, ensuring the effectiveness of this protection.
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Currently, attention is also given to the international protection of hu-
man rights: if it is impossible to protect one’s rights according to national
procedures, they can be protected at the international level. Special inter-
national bodies have been created for this purpose. Thus, the realization of
the right to protection is carried out by an individual through:

1. Appealing against unlawful actions that resulted in the violation of
their rights and freedoms in court;

2. Seeking protection of their rights from the Verkhovna Rada Commis-
sioner for Human Rights of Ukraine;

3. Seeking protection of their rights and freedoms from the relevant
international judicial institutions or relevant bodies of international organi-
zations, of which Ukraine is a member or participant, after exhausting all
national means of legal protection.

Summary

To the personal non-property rights that ensure the natural existence
of a natural person, the CC includes the following: the right to life; the
right to eliminate a danger that threatens life and health; the right to health
care; the right to medical assistance; the right to information about one’s
health; the right to secrecy about the state of health; the rights of a natural
person undergoing inpatient treatment in a health care facility; the right to
freedom; the right to personal integrity; the right to donation; the right to
a family; the right to custody or guardianship; the right to an environment
safe for life and health.

Personal non-property rights are legally guaranteed opportunities
that belong to every individual by law for life and are characterized by
non-property and personality.

Personal non-property rights of natural persons are divided into the fol-
lowing types: 1) rights that individualize a citizen as a person; 4) rights
granted to citizens in connection with their entry into family legal relations.

A natural person has the right to protect his personal non-property right
from illegal encroachments by other persons using traditional methods es-
tablished by the CC of Ukraine and other methods in accordance with the
content of a specific right, the method of its violation and the consequences
caused by this violation.
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Features of consideration and implementation of decisions
regarding the determination of the child’s place of residence
and the establishment of the procedure for visiting the child

Didenko L.

Introduction

In the conditions of martial law and other circumstances caused by de-
viations from ordinary civil life, issues of considering certain civil cases
in view of the specifics of new conditions for the exercise of civil rights
and the fulfillment of civil duties by subjects of civil law become relevant.
Ordinary family legal relations typical for peacetime undergo significant
changes, leading to an increased «demand» for the consideration of atyp-
ical disputes by courts, thereby complicating the subsequent execution of
court decisions in the respective cases.

According to part 1 of Article 161 of the Family Code of Ukraine, if the
mother and father living separately cannot agree on who the minor child
will live with, the dispute between them can be resolved by the guardian-
ship and care authority or the court. When resolving the dispute regard-
ing the place of residence of the minor child, the following are taken into
account: the parents’ attitude towards fulfilling their parental duties, the
child’s personal attachment to each of them, the child’s age, health condi-
tion, and other circumstances that are of significant importance.

1. Doctrinal Approaches to Defining the Specificity of Civil Procedural
Legal Relations Arising in the Process of Consideration of Cases and
Execution of Decisions Regarding the Determination of the Child’s Place
of Residence and the Establishment of the Procedure for Visiting the Child

In the current conditions in Ukraine, determining the child’s place of
residence and organizing visits with the other parent is a problematic issue
in domestic law enforcement due to the absence of special wartime legisla-
tion in this area. The potential increase in the number of disputes caused by
the mass departure of children abroad, changes in the region of residence
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within the country, and the constant and very real threat to their lives and
health in Ukraine are not the only factors that complicate law enforcement
in this area of legal relations.

Supreme Court Judge Olga Stupak discussed the challenges faced by
the judicial system during martial law when considering family disputes.
She informed that in 2022, the Civil Court of Cassation of the Supreme
Court reviewed 1,391 cassation appeals in such disputes, and this year, as
of October 1, it has reviewed 1,205 appeals'.

Among the important factors that determine the features of consid-
ering cases and executing decisions regarding the determination of the
child’s place of residence and the establishment of the procedure for
visiting the child, it is essential to note the importance of considering
the specifics of the object of the relevant civil procedural legal relations.
The objects of civil procedural legal relations are usually understood as
various material and non-material benefits, for the protection and safe-
guarding of which the subjects of civil procedural law enter into civil
procedural legal relations®. The special object of the relevant civil pro-
cedural legal relations is complex and multifaceted, as it directly and
indirectly concerns the rights and freedoms of several subjects of civil
procedural legal relations—parents, children (who are also recognized as
subjects of civil procedural legal relations), and other subjects of family
legal relations®.

As O. Synyegubov notes, childhood should be on the same level as
such fundamental legal values as life, health, freedom, security, and justice.
Their protection and observance are the foundation of a legal society and
state, as by the end of childhood, a child becomes a legal partner of the
adult members of the family and society as a whole®.
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A defining principle applied in resolving any disputes concerning chil-
dren is the principle of adherence to the best interests of the child. This
principle is widely used by courts and other government authorities when
addressing issues related to children. However, a legislative and univer-
sally accepted definition of the term «best interests of the child» has not
yet been established. Moreover, different terms for this legal category
are used in Ukrainian legislation, such as «best interests» and «highest
interests»'.

The provisions of the 1989 Convention on the Rights of the Child estab-
lish that in all actions concerning children, whether undertaken by public
or private social welfare institutions, courts, administrative authorities, or
legislative bodies, primary consideration shall be given to the best interests
of the child. Parents bear the primary responsibility for the upbringing of
the child. The best interests of the child are their fundamental concern?.

National legislation also reflects the principle of prioritizing the rights
and interests of the child. In particular, Article 7 of the Family Code of
Ukraine (hereinafter referred to as the FC of Ukraine) stipulates that the
child must be provided with the opportunity to exercise their rights estab-
lished by the Constitution of Ukraine, the Convention on the Rights of the
Child, and other international treaties of Ukraine, to which the Verkhovna
Rada of Ukraine has consented to be bound. The regulation of family rela-
tions must be carried out with the utmost consideration of the interests of
the child’®.

In legal literature, the prevailing view is that defining a child’s place of
residence has dual significance: on one hand, it is seen as part of the child’s
fundamental right to residence, particularly with their parents, and on the
other hand, it serves as an important attribute of personal identification.
Taking this into account, national legislation establishes rules for deter-
mining a child’s place of residence. For instance, at birth, parents have
three months to decide both the child’s name and their place of residence.
These matters are resolved by mutual agreement, including when applying
to administrative bodies for registering the child’s residence, where written

! Kopuienko M. K. [IprHIAIT JOTpUMAHHS HAWKPAIUX IHTEPECIB AUTHHHU Ta HOTO 3aCTOCYBAHHS

y LUBLIBHOMY CyIOUHHCTBI Ykpainu. [Opuoduunuii eicnux. 2020. Ne 1. C. 402.

2 Kousentis mpo mpasa qutian: OOH; Kousentiis, Mixkuaapomauuii nokyment Bix 20.11.1989 p.
URL: https://zakon.rada.gov.ua/laws/show/995_021#Text (nara 3sepuents: 20.04.2024).

3 Cimeitnnit komexe Ykpainn Komexe Ykpainu Big 10.01.2002 Ne 2947-111. URL: https://zakon.
rada.gov.ua/laws/show/2947-14#Text (nara 3sepuenns: 20.04.2024).
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consent from the other parent is required if the parents live at different
addresses'.

K. Anishchenko notes that in judicial practice, disputes regarding the de-
termination of a child’s place of residence typically fall into several categories:

1. Disputes between parents regarding the determination of the child’s
place of residence.

2. Disputes between parents concerning the removal of the child and
the return to their previous place of residence.

3. Disputes between parents and grandparents regarding the determi-
nation of the child’s place of residence.

These types of disputes reflect various scenarios where legal decisions
are necessary to establish or maintain the residence of a child in familial
contexts?.

Current judicial practice takes into account several key factors when re-
solving disputes over the residence of a minor child. These factors include
the parents’ attitudes towards fulfilling their parental duties, the child’s per-
sonal preferences towards each parent, the child’s age, their health condi-
tion, and other relevant circumstances of significant importance.

Authorities responsible for guardianship and custody or the court can-
not assign a child to live with a parent who lacks independent income,
abuses alcohol or narcotics, or exhibits morally inappropriate behavior that
could harm the child’s development. These considerations underscore the
prioritization of the child’s well-being and safety in determining their liv-
ing arrangements?.

The child’s place of residence cannot be determined with a parent who
lacks independent income, abuses alcoholic beverages, or uses narcotic
substances, whose behavior may harm the health and development of the
child. The presence or absence of such facts can only be established during
an examination of the conditions in which the child resides, conversations

' Animenko K. M. BUokpeMIIeHHsI OCHOBHHUX 3aca]l BU3HAYCHHS MICIsSl IPOYKUBAHHS JUTHHA B

cimeitHoMy nipaBi Ykpainu. [Ipobnemu yusinehozo npasa ma npoyecy: Te3u JOI. YUYaCHUKIB
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with parents, and other family members. Therefore, paragraph 73 of the
Procedure stipulates that a child welfare officer conducts interviews with
parents and, if necessary, with relatives of the child.

After examining the living and household conditions and conducting
interviews with parents and the child, the child welfare service makes a
conclusion regarding the determination of the child’s place of residence
and submits it to the guardianship and custody authority for appropriate
decision-making'.

R. Karpenko emphasizes that correct determination of the civil proce-
dural legal status of a child in family disputes contributes to more effec-
tive protection of the child’s rights and interests, ensures unity of judicial
practice regarding the involvement of children in civil proceedings, and
prevents errors in the legal regulation of the procedure for considering and
resolving issues concerning the child’s life*.

I. Kyrylchuk argues that the main components of this principle accord-
ing to modern legal doctrine include:

1. Considering the child’s own relationship to the situation at hand.

2. Taking into account the child’s opinion and wishes regarding the
resolution of specific issues, considering their age, intellectual and psycho-
logical development.

3. Giving preference in decision-making regarding the child to close
relatives (father, mother, grandparents, adult siblings, etc.).

4. Adhering to principles of equality in the child’s exercise of their rights.

5. Ensuring the provision of the best material conditions, cultural, ed-
ucational, and other aspects for the child’s upbringing?.

0. Kucherenko points out that according to current family legislation
in Ukraine, if a child has not yet reached the age of ten, they are not con-
sidered an independent, equal participant in the negotiation process, al-
though their opinion must be heard. However, once a child reaches the age
of fourteen, they can independently determine their place of residence.
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On one hand, this norm reflects respect for the child; on the other hand, it
serves as a stimulus for parents to fulfill their obligations properly, under
the threat of the child moving to live with grandparents or other relatives'.

2. The features of consideration by courts of cases and enforcement of
court decisions regarding the determination of a child’s place of residence
and establishment of visitation rights with the child are noted in the
Summary of Judicial

Practice in cases related to deprivation of parental rights, restoration of
parental rights, adoption, establishment of guardianship and custody over
children dated 11.12.2008. Courts’ consideration of cases in these categories
has its own specifics compared to the majority of other categories of civil
cases, as they are all essentially related to resolving the fate of children?.

The key points regarding the principles of consideration of cases and
implementation of court decisions in matters concerning the determination
of a child’s place of residence and establishment of visitation rights with
the child are outlined in the Supreme Court Resolution dated February 23,
2023. The court expresses the position that the family is crucial for the
child’s development, and when it is disrupted due to parents living sepa-
rately, they must find ways to protect the child and ensure that the child’s
needs are met so that they can grow up in a secure environment, develop
fully, and not suffer negative influences.

In situations where parents cannot find such solutions by mutual agree-
ment, state authorities, including the courts, need to intervene to ensure
proper relationships between the child and parents, which are fundamental
to the child’s well-being. The child requires attention, support, and love from
both parents and is the most vulnerable party during any family conflicts®.
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The Supreme Court has noted that during proceedings concerning the
determination of a child’s place of residence, courts should primarily
consider the child’s interests. They should take into account stable social
connections, place of education, psychological state, and other factors,
while also maintaining a balance between the child’s interests, parental
rights to raise the child, and the duty of parents to act in the child’s best
interests'.

Due to the absence of a regulatory definition of the best interests of the
child, the interpretation of this principle largely falls within the purview of
courts handling family disputes and deciding on matters concerning chil-
dren’s interests. The basis for judicial interpretation of the concept of «best
interests of the child» is grounded in the practice of the European Court of
Human Rights (ECtHR), which provides a broad definition of this concept
and allows national courts discretion in determining what constitutes the
best interests of the child in each specific case?®.

European Court of Human Rights, in its decision of July 11, 2017, in
the case «M. S. v. Ukraine,» defined the concept of «best interests of the
child» and their place in parental relations. The Court formulated the po-
sition that when determining the best interests of the child in each specific
case, the following principles should be considered:

e It is generally in the child’s best interests to maintain relationships
with their family, unless the family is particularly unsuitable or
dysfunctional.

e It is in the child’s interests to ensure their development in a safe,
calm, and stable environment that is not unreliable.

These principles guide national courts in assessing what constitutes the

best interests of the child in accordance with the European Convention on
Human Rights®.
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As noted by S. Synelnykova, in all decisions concerning children, en-
suring their best interests should be of paramount importance. Depending
on the nature and seriousness of the case, the best interests of the child may
outweigh the interests of the parents'.

The current judicial practice indicates a shift in approaches applied by
national courts when determining a child’s place of residence.

M. Korniyenko observes that an analysis of the Supreme Court’s prac-
tice provides grounds to affirm that at the level of the appellate cassation
instance, there is a correct and comprehensive understanding of the princi-
ple of upholding the best interests of the child, consistent with the practice
of the European Court of Human Rights (ECtHR) and provisions of inter-
national instruments.

At the same time, introducing necessary legislative changes will ensure
the proper application of this principle by lower courts, guardianship and
custody authorities, and other state bodies involved in decisions concern-
ing children?.

In its decision dated April 24, 2019 (case No. 300/908/17), the Supreme
Court asserts that parental rights regarding a child derive from the child’s
rights to harmonious development and proper upbringing. Primarily, the
interests of the child must be identified and considered based on the objec-
tive circumstances of the dispute, and only then should parental rights be
addressed. A child who is able to express their opinion must be heard when
deciding on matters concerning the termination of parental rights®.

The priority approach, according to which protecting the best interests
of the child is paramount in court proceedings concerning children, is ev-
ident in subsequent decisions of the Supreme Court. For instance, in the
Supreme Court’s ruling dated September 23, 2020, in case No. 484/920/18,
the court took into account articles 3 and 163 of the Civil Code of Ukraine,
articles 11, 12, 14 of the Law of Ukraine «On the Protection of Childhood,»
the preamble and Article 9 of the UN Convention on the Rights of the Child
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ratified by the Verkhovna Rada of Ukraine on February 27, 1991 (Reso-
lution No. 789-XII), studied relevant practices of the European Court of
Human Rights, and concluded the following:

The family is considered the natural environment for the child’s devel-
opment; upbringing within the family corresponds to the best interests of
the child. Only when it is found that the family is particularly unsuitable or
dysfunctional may ties with it be severed. Separation of children from par-
ents against their will is only possible if such separation is necessary in the
interests of the child and is mandated by a legally effective court decision.

In any case, the court must render a decision that best serves the inter-
ests of the child. In all actions concerning children, whether carried out
by state or private institutions dealing with social welfare issues, courts,
administrative, or legislative bodies, primary attention must be given to
ensuring the best interests of the child.

Judicial consideration of family disputes involving children’s interests
is particularly complex because it determines not only disputed issues be-
tween parents and other individuals but also decides the fate of the child.
Therefore, the outcome of judicial proceedings must be aimed at protecting
the best interests of the child'.

Domestic legislation and international law do not contain provisions
granting any parent priority right to reside with a child. Ukrainian family
law recognizes equal rights and responsibilities of both father and mother
towards their children regardless of their marital status. When determining
the child’s place of residence, competent authorities must give primary at-
tention to the child to ensure that decisions best serve their interests.

However, for a long time, domestic judicial practice adhered to Prin-
ciple 6 of the Declaration of the Rights of the Child, stating that a minor
child should not, except in exceptional circumstances, be separated from
their mother. Typically, courts favored the mother in disputes over deter-
mining the child’s place of residence. This position was reflected in the
conclusions of the Supreme Court of Ukraine in its rulings dated December
14,2016 (case No. 6-24451c16) and July 12, 2017 (case No. 6-5641c17).

In the aforementioned case «M. S. v. Ukraine,» the court emphasized in
formulating its decision that fathers should be afforded equal rights in dis-
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putes over child maintenance, and there should be no presumptions based
on the gender of either parent when determining the child’s place of resi-
dence.

At the same time, the court suggested that national courts had narrowed
their scope of assessment, limiting themselves to establishing the absence
of «exceptional circumstances» and refraining from examining further
circumstances that would be crucial in ensuring the «best interests of the
child»'.

Therefore, particular attention deserves the resolution of the issue typi-
cal for Ukraine, the existence of the «presumption in favor of the mother»
in matters of child upbringing. Ukrainian judge P. Parkhomenko, in an-
alyzing this decision, expressed the opinion that the examined decision,
being considered a source of law at the national level, will allow for chang-
es in approaches to resolving these categories of cases, avoiding biases,
and carefully examining issues that specifically address the interests of the
child?.

The practice of the Supreme Court reflects a change in approaches. For
instance, in its ruling dated October 17, 2018, in case No. 402/428/16-11,
the Grand Chamber of the Supreme Court departed from the established
practice where the approach to determining the child’s residence with the
mother had long prevailed.

In justifying its legal position, the Grand Chamber of the Supreme
Court noted that the Declaration of the Rights of the Child of 1959 is not
an international treaty under the Vienna Convention on the Law of Treaties
of May 23, 1969, and the Law of Ukraine on International Treaties No.
1906-1V of June 29, 2004. It also does not contain provisions regarding
its binding force. Therefore, the Declaration of the Rights of the Child
does not require approval for its binding nature by the Verkhovna Rada of
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Ukraine and is not part of Ukraine’s national legislation. The latter does
not contain norms that would endow either parent with a priority right to
reside with the child. Article 141 of the Civil Code of Ukraine establishes
that both the mother and the father have equal rights and responsibilities
regarding the child, regardless of whether they were married to each other.
The dissolution of marriage between parents and their separate residence
from the child does not affect the scope of their rights and does not relieve
them of responsibilities towards the child, except as provided in Part 5 of
Article 157 of this Code.

The prohibition on separating the child from its mother in the context
of the Declaration of the Rights of the Child should be understood not as
the obligatory joint residence of the mother and the child, but as the right to
their communication, care from the mother, and support from both parents,
including the mother, as provided by this Declaration and the Convention
on the Rights of the Child of 1989.

Priority attention should be given to ensuring the best interests of the
child (Article 3 of the Convention on the Rights of the Child), and this ap-
proach is fully consistent with the norms of the Constitution of Ukraine and
the laws of Ukraine, which all courts of Ukraine are obliged to consider
when handling cases concerning children’s rights'.

In the decision of the Supreme Court of Ukraine dated March 18, 2019,
in case No. 215/4452/16-11, it was established that the presumption in favor
of the mother in cases concerning children, which formed the basis of the
local court’s negative decision against the child’s father, is not confirmed at
the UN level, as derived from the Declaration or the precedential practice
of the European Court of Human Rights. Moreover, it does not correspond
to the position of the Council of Europe and the majority of its member
states’.

The Supreme Court also determined that the son residing with his father
would best serve the child’s interests, which is a priority in resolving this
case, noting the respondent’s failure to provide convincing evidence that
the son’s residence with the mother would better serve the child’s interests.
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However, it should be noted that determining the child’s residence with
the father does not sever the child’s ties with the mother, as this does not
deprive her of rights nor exempt her from fulfilling parental duties. The
mother, who undoubtedly plays a significant role in the child’s life and de-
velopment, retains the right and obligation to care for his health and overall
well-being, regardless of with whom the child resides'.

Regarding the implementation of ECHR precedents by domestic courts,
decisions of all instances in case No. 757/13688/21-11 indicate that the child’s
residence was determined to be with the father. The decision of the first-in-
stance court was justified by the fact that in the disputed legal relationship,
the child’s permanent residence with the father at his place of residence
would best serve the child’s interests. The plaintiff conscientiously fulfills
his parental duties, creating all conditions for the child’s harmonious devel-
opment, and continuous residence with the father in this specific situation
will ensure the child’s development in a safe, calm, and stable environment.

According to the court, leaving the child with the mother would not serve
the child’s interests, considering the unstable environment in which she
lives, characterized by numerous legal violations by both her and her sur-
roundings. Moreover, there were confirmed instances of the mother failing to
properly fulfill her parental duties, including leaving the children unattended
for extended periods. These conclusions were reached by the court based on
a legal assessment of the parties’ submissions and evidence presented. The
appellate court and the Supreme Court agreed with these arguments?.

In its decision of April 1, 2020 (case No. 165/2839/17), the Supreme
Court issued a new ruling overturning the appellate court’s decision. The
Court noted that according to Part 2 of Article 159 of the Civil Code of
Ukraine, the court determines the ways in which one of the parents can
participate in the upbringing of the child (such as periodic or systemat-
ic visitations, opportunities for joint leisure, visiting the child’s place of
residence, etc.), as well as the place and time of their communication. In
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specific cases, if it is in the child’s interests, the court may stipulate that
such visits occur in the presence of another person.

As aresult of interpreting this provision of the Civil Code of Ukraine, it
was concluded that either parent may apply to the guardianship authority to
determine the manner of their participation in the upbringing and commu-
nication with the child, even if they live separately from the child.

In case of a dispute over the ways one parent participates in the up-
bringing of the child, especially if the guardianship authority has not de-
termined these methods, the dispute may be resolved in court regardless
of which parent files the claim (whether the one living with the child or
separately). Determining the manner of participation in the upbringing and
communication with the child for the parent living separately was deemed
an effective method of protection and not contrary to the law.

The Court concluded that the appellate court’s assertion regarding the
ineffectiveness of such a method was erroneous'.

According to Parts 1 and 2 of Article 171 of the Civil Code of Ukraine,
a child has the right to be heard by parents, other family members, offi-
cials dealing with issues concerning the child personally, as well as fam-
ily matters. A child who is capable of forming their own views should be
heard when resolving disputes between parents regarding their place of
residence?.

Over the past years, the Supreme Court of Ukraine has repeatedly em-
phasized the necessity of hearing the child’s opinion and considering their
views in court. In current judicial practice, it is observed that courts of first
and appellate instances in most cases initiate or grant requests from parents
regarding hearing the child’s opinion. The process of interviewing the child
takes into account their age and ability to express their views.

In practice, it is not necessary for a child to be ten years old for their
opinion to be heard in court; courts consider the views and statements of
even younger children using various mechanisms?.
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The decision of the Supreme Court dated March 25, 2019, in case No.
165/2240/16-11, includes the legal position that when deciding matters con-
cerning a child’s life, if the child is capable of formulating their own views,
they should be ensured the right to freely express these views on all matters
concerning them. The child’s views are to be given due consideration in
accordance with their age and maturity level'.

In the decision dated October 28, 2020 (case No. 241/47/19), the court
expressed the opinion that upon reaching the age of ten, a child acquires
the right not only to be heard and listened to but also to actively participate
in determining their fate, including in decisions regarding their place of
residence’.

In its Grand Chamber decision dated May 29, 2019, in a case concerning
the recognition of unlawful removal of a child, determination of her place of
residence, child custody, and compensation for moral damages, the Supreme
Court found that the lower courts had violated legal requirements. Specif-
ically, they failed to ascertain and document the child’s opinion regarding
circumstances directly affecting her life. At the time of the proceedings in
the courts of first and appellate instances, the child was of an age capable
of formulating her own views. Furthermore, they did not establish whether
the child had adapted to her new environment, considering that more than
three years had passed since her departure abroad until the appellate court’s
decision ordering her return. Additionally, the courts did not investigate the
conditions provided by the mother, with whom the child was residing at the
time of the judicial decision, for her living, health, and development?®.

Simultaneously, the child’s opinion should be heard and taken into
account, considering all circumstances of the case. Therefore, the child’s
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reluctance to communicate with the father and lack of affection towards
him cannot form the basis of a court decision, especially given the child’s
young age and the fact that she resides permanently with the mother, who
has a conflict with the father that negatively affects the child’s perception
of him. Under such circumstances, the child’s reluctance to communicate
with the father is due to the situation between the parties and cannot be a
reason to restrict the father’s exercise of his parental rights to participate
in the upbringing of the child and communicate with her (Supreme Court
ruling dated October 15, 2018 in case No. 686/14512/17).

The court noted that in resolving disputes regarding the participation
in upbringing and arrangements for meetings with a child by a parent who
lives separately from the child, the court must primarily consider the child’s
interests, taking into account all specific circumstances of the case. The
principle of equal parental rights in matters of child rearing, as established
by family law, can only be limited by the court in the interests of the child.

The Supreme Court agreed with the findings of the lower court that the
father’s rights are being violated by the respondent, and it is necessary to
impose an obligation on the mother not to obstruct the plaintiff’s commu-
nication with his son and to establish methods for the father’s participation
in upbringing and communication with the child through systematic visits
and opportunities for joint leisure, as determined by the court considering
the child’s age, daily routine, and recommendations from the guardianship
authority of the executive committee of the Khmelnytskyi city council.

Since the lower and appellate courts have established the existence of
hostile relations between the father and mother and the negative impact
of this circumstance on the child’s perception of the father, it is correct to
conclude that visits should be established without prior clarification of the
child’s desire for such meetings.

The applicant’s argument regarding the necessity of meetings between
the child and the father exclusively in the mother’s presence was rejected
by the cassation court, as the courts found ongoing conflicts and disputes
between the parties that affect the child’s attitude towards the father. There-
fore, holding meetings in the mother’s presence would not contribute to
improving relations between the father and the son'.
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In the development of this position in the Supreme Court ruling dat-
ed December 22, 2021, it is noted that the expressed opinion of the child
during court proceedings is not the sole basis considered in determining
the child’s place of residence. This is because the child’s opinion may not
always correspond to their best interests and may be influenced by certain
external factors, such as prolonged residence with one parent without the
opportunity for full communication with the other parent who does not
reside with the child. Concurrently with resolving the request to determine
the child’s place of residence, the court may also decide on the demand to
oblige the respondent to transfer the child for permanent residence with the
plaintiff".

In recent decisions, the Supreme Court has expressed the position that
when determining the child’s place of residence, considering the child’s
age category, it is necessary to conduct an interview with the child. The
primary goal of this interview is to establish the child’s actual psycho-emo-
tional state, determine their interests, and clarify their opinion regarding
the desire to reside with one of the parents?.

It should also be noted that in disputes concerning the determination of
the child’s place of residence and establishment of visitation arrangements,
it is mandatory to involve the guardianship and custody authority. During
the consideration of disputes over the children’s place of residence in court,
the presence of a written conclusion from the guardianship and custody
authority regarding with whom the child should reside is obligatory. Addi-
tionally, a representative of the guardianship and custody authority and a
prosecutor must participate in the court session. When resolving disputes
between parents regarding the child’s place of residence, the child protec-
tion service must advocate for the child’s interests while considering the
equal rights and responsibilities of the mother and father towards the child.

Accordingly, in accordance with paragraph 72 of the Procedure for con-
ducting activities related to the protection of children’s rights by guardian-

! TlocranoBa BepxoBuoro Cymy Vkpainm Big 22 rpyaas 2021 poky y copasi
Ne 554/1124/20 (mpoBamxenus Ne 61-18504cs21). URL: https://verdictum.ligazakon.
net/document/102221063?utm_source=jurliga.ligazakon.ua&utm medium=news&utm _
content=j103& _ga=2.259756042.121187324.1703683036-367176004.1692285688# _
gl=1*v55121* gcl au*MTkxMjUSNzU2Ni4xNzAzZNTg3NTAw (mara 3BEPHEHHS:
20.04.2024).

2 TlocranoBa Bepxororo Cyny Vkpainu Bix 26 ciunst 2023 poky y cipasi Ne 164/812/21. URL:
https://reyestr.court.gov.ua/Review/108654324) (mara 3sepuenns: 20.04.2024).

81



ship and custody authorities, a child protection service worker conducts
interviews with parents and visits them at their place of residence, docu-
menting an assessment of their living conditions. When determining the
child’s place of residence, factors such as the parents’ attitude towards ful-
filling parental duties, the child’s personal preference towards each parent,
the child’s health condition, and other significant circumstances are taken
into account'.

Yes, in the Supreme Court ruling dated September 14, 2022, case No.
466/1017/20, it was noted that the guardianship and custody authority did
not produce a conclusion regarding the appropriateness of the child resid-
ing with the mother, and the assessment report of living conditions does not
inherently constitute a legal conclusion or determination by the guardian-
ship and custody authorit?.

There are certain peculiarities and procedural issues regarding the en-
forcement of decisions on determining the child’s place of residence and
establishing visitation arrangements.

In cases where the child actually resides with the parent who will not
benefit from the court decision regarding the determination of residence,
and the other party is unwilling to voluntarily comply with the court de-
cision, parents face the problem of inability to enforce the court decision.
Typically, such difficulties arise even at the stage of initiating enforcement
proceedings, as court decisions in such cases do not inherently contain spe-
cific obligations.

Furthermore, a state executor does not have the authority to use phys-
ical force against the child. Regarding the actions of the respondent, they
can only compile protocols and impose fines. The issue of determining the
child’s place of residence can be significantly complicated in cases where
one of the parties resides with or has taken the child abroad®.

Current judicial practice indicates that courts recognize the failure of one
parent to comply with a court decision on determining the child’s place of
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residence with the other parent, which has become legally binding, as a lack
of legislative regulation for the enforcement of court decisions on deter-
mining the child’s place of residence. This serves as grounds for protecting
the rights of the plaintiff under Article 162 of the Civil Code of Ukraine, by
filing a lawsuit for the return of the child to their previous place of residence.
(Supreme Court ruling dated August 15, 2023, case No. 742/2468/22)".

The court noted that according to the first part of Article 162 of the Civil
Code of Ukraine, if one of the parents or another person unilaterally chang-
es the child’s place of residence, including by abduction, without the con-
sent of the other parent or other persons with whom the child resided based
on law or a court decision, or if they change the residence from a childcare
institution where the child resided under the decision of the guardianship
and custody authority or court, the court, upon the claim of the interested
party, has the right to promptly decide on the return of the child to their
previous place of residence.

The child may not be returned only when staying at the previous place
of residence poses a real danger to their life and health, or if circumstances
have changed in a way that returning would contradict their interests.

Having established that the father voluntarily does not comply with the
court’s decision regarding the determination of the child’s place of resi-
dence with the mother, the court of first instance, whose conclusion was
upheld by the appellate court, reached a justified conclusion on the exis-
tence of legal grounds to protect the rights of the plaintiff under Article 162
of the Civil Code of Ukraine. The courts did not find evidence that return-
ing the child to the mother’s place of residence would pose a threat to the
child’s life and health or negatively impact their development.

The Supreme Court agreed with these conclusions of the courts, since
the non-compliance by one of the parents with a legally binding court deci-
sion regarding the determination of the child’s place of residence with the
other parent is a basis for protecting the rights of the plaintiff in accordance
with Article 162 of the Civil Code of Ukraine.”.

It should also be noted that despite the experience of European coun-
tries where joint custody arrangements are allowed, involving the child liv-
ing alternately with both the mother and father, domestic judicial practice

1

ITocranosa Bepxosuoro Cyny Ykpainu Big 15 cepmust 2023 poky mo crpasi Ne 742/2468/22.
URL: https://reyestr.court.gov.ua/Review/112896100 (gata 3sepuenns: 20.04.2024).
ITocranosa Bepxosuoro Cyny Ykpainu Big 15 cepmust 2023 poky mo crpasi Ne 742/2468/22.
URL: https://reyestr.court.gov.ua/Review/112896100 (gata 3sepuenns: 20.04.2024).

83



maintains the position that it is impossible to establish the child’s residence
partially with the mother and partially with the father.

Legal experts highlight the practical difficulties in enforcing court de-
cisions regarding visitation with a child. In this context, it is important to
amend current legislation by adopting provisions of draft law No. 9426
«On Amendments to the Law «On Enforcement Proceedings’ Regarding
Enforcement of Decisions on Visitation with a Child»'.

The initiators of the project propose mandatory involvement of the
guardianship and custody authority in enforcing court decisions regarding
visitation with a child, as well as decisions to remove obstacles to visitation
in cases where there are signs of the child’s unwillingness to contact the vis-
iting parent. This includes drafting further action plans for court approval.

Simultaneously, the National Association of Lawyers of Ukraine pro-
poses to introduce provisions regarding:

* increasing fines for non-compliance with decisions regarding
visitation with a child and decisions to remove obstacles to visitation
with a child;

» mandatory involvement of psychologists in enforcing decisions
regarding visitation with a child and decisions to remove obstacles
to visitation with a child;

* engagement of a separate lawyer to protect the rights of the child,
ensuring legal assistance specifically to the child regardless of
procedural, material, or life interests of the parents (guardians);

» shortened procedural deadlines for court cases and execution of
decisions on these matters;

» proper psychological preparation of the child for visitation to
prevent manipulation and psychological violence against the child;

* mandatory specification of the visitation location with the child
in executive documents to prevent abuse by the parties in the
enforcement process?.
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3. Challenges Arising in Family Dispute Resolution Due to Martial Law

In the context of martial law, European Court-developed approach-
es take on new meanings and possibilities for interpretation. I. Tatulich
and V. Hordeyev emphasize that determining a child’s place of residence
during martial law must prioritize the child’s right to life, residing in a safe
environment, and other considerations. The principle of equality in paren-
tal rights and responsibilities in child upbringing should not be interpreted
to the detriment of the child’s interests. Thus, a child’s temporary travel
abroad during martial law, accompanied by the parent with whom the child
resides and who provides the necessary living conditions for the child’s
comprehensive development, does not unequivocally indicate depriving
the other parent of the legislated opportunity to participate in the child’s
upbringing and communication.

A practical issue in this context is obtaining consent from the non-res-
ident parent for the child’s travel abroad. Judicial practice indicates the
possibility of court consent for children to permanently reside abroad. Ac-
cording to a decision of the Supreme Court dated January 24, 2019, in case
No. 359/10337/16-11, the provision regarding the equality of parental rights
and responsibilities in child upbringing should not prejudice the child’s
interests. A temporary child’s departure abroad (with a specified period) ac-
companied by the parent with whom the child resides and who ensures the
child’s necessary standard of living for comprehensive development does
not unequivocally signify depriving the other parent of the statutory right
to participate in the child’s upbringing and communication. A generalized
and formal approach in such cases is unacceptable, as the mere existence of
one parent’s right to refuse consent for temporary child travel abroad with
the other parent is a significant tool of influence, especially in relationships
between former spouses, which may not always serve the child’s interests.
Each case requires a detailed examination of the situation, considering var-
ious factors that may affect the child’s interests, including their opinion if
they are capable of expressing views according to their age'.

Alongside this, the Supreme Court’s ruling dated July 3, 2019 (case
No. 643/1090/17) addressed the possibility of permitting a child to travel
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abroad without the consent of one parent. The Court upheld the appellate
court’s conclusions to dismiss the plaintiff’s claims because the plaintiff
did not specify the exact address of the child’s residence abroad and failed
to provide evidence confirming the child’s return to Ukraine. This omission
precluded establishing mandatory circumstances, namely whether such
permission would serve the best interests of the child.

The Court determined that the mere possibility of traveling abroad is
not unequivocal evidence that such travel is in the best interests of the
child, as the country, purpose, and duration of the trip are significantly
relevant. Granting permission for a child to travel abroad without specify-
ing the exact address of the child’s residence outside Ukraine and without
providing evidence of the child’s return to Ukrainian territory would create
a situation of legal uncertainty and unpredictability'.

It should also be noted that according to paragraphs 2-3 of the Rules
for crossing the state border by citizens of Ukraine, approved by the Reso-
lution of the Cabinet of Ministers of Ukraine dated January 27, 1995, No.
57, during a state of war, the exit of children abroad is allowed without the
notarized consent of the other parent (adoptive parents)?.

The simplified procedure for crossing the state border is justified by the
risks to the life and health of the civilian population due to the imposition
of martial law. Therefore, in the event of active combat operations in the
region, the child’s place of residence should best serve their interests to
avoid creating threats to their well-being and life?.

In conditions of martial law, one of the key factors in resolving disputes
regarding the determination of a child’s place of residence is the safety of
the child. Thus, the Supreme Court, in the case No. 753/572/20, expressed
the position that due to the imposition of martial law in Ukraine, when re-
solving disputes concerning the rights and interests of the child, the state’s
primary task is to ensure their safety and right to life.
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In the decision of February 9, 2023, the court determined that in the
conditions of martial law in Ukraine, it is safer for the child to remain with
the mother in Romania, despite the plaintiff’s failure to provide sufficient
relevant and admissible evidence to substantiate the necessity of determin-
ing the child’s place of residence with the father, considering the interests
of the child, which outweigh the interests and desires of the parents.

The Supreme Court agreed with the appellate court’s conclusion that it
is currently impossible to determine which parent would be better for the
child due to the undefined period of time, and therefore rejected the father’s
arguments that the child would be better off with him after the situation in
Ukraine improves'.

It is also important to note new categories of cases that arise anal-
ogously to those under consideration due to the emergence of new cir-
cumstances. For example, paragraph 5 of part 1 of article 23 of the Law
of Ukraine «On Mobilization Training and Mobilization» provides inde-
pendent upbringing of a child (children) under the age of 18 as a basis
for granting deferment from mobilization>. However, the legal grounds
confirming the fact of independent upbringing of a child (children) are
not defined by current legislation. At the beginning of the mobilization
campaign in Ukraine, territorial military commissariats often granted de-
ferment based on a court decision on divorce where the child’s place of
residence was determined with the father. However, later practice shifted
towards considering that even if the mother sees the child once a week or
once a month — this already constitutes some form of participation in the
child’s upbringing, and therefore, the father is not raising such a child in-
dependently. Thus, according to the majority of territorial military com-
missariats, unequivocal confirmation of the fact that the father is raising
the child independently is the termination of the mother’s parental rights
or her death’.
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To obtain a deferment from conscription, it is necessary to provide ev-
idence of independent upbringing of the child, as the fact of divorce from
the child’s mother itself does not in any way indicate grounds for defer-
ment. Similarly, the determination of the child’s place of residence with the
father through court proceedings is not a proper legal basis. In such cases,
the court merely determines with whom the child will reside, but does not
establish the father’s status as independently raising the child.

As a result, another method of proving this basis for deferment has
gained traction, which is ambiguously perceived by our courts — estab-
lishing the fact of independent upbringing of the child through separate
proceedings in civil litigation. However, not all judges are inclined to
open such proceedings and even fewer are inclined to grant such claims.
Consequently, in some cases, courts open proceedings on such claims and
grant requests to establish the legal fact of independent upbringing of the
child (for example, the decision of Khust District Court of Zakarpattia
Oblast on September 28, 2022 in case No. 309/3645/22, the decision of
Zhovtnevy District Court of Zaporizhzhia on October 5, 2022 in case No.
331/3030/22, etc.), while in other cases, judges refuse to open proceed-
ings on such claims (for example, the ruling of Oktyabrsky District Court
of Poltava on October 7, 2022 in case No. 554/10774/22, the ruling of
Leninsky District Court of Mykolaiv on September 28, 2022 in case No.
489/2713/22). Interestingly, the latter ruling refusing to open proceedings
was overturned by the decision of Mykolaiv Court of Appeal on November
9, 2022, indicating the formation of a legal position at the appellate level
regarding the possibility of establishing the fact of independent upbringing
of the child through separate proceedings'.

In the decision of the Supreme Court dated June 13, 2018, in case No.
822/2446/17, the court expressed the position that the dissolution of mar-
riage and the establishment of the child’s place of residence with the plain-
tiff, which includes the father’s obligation to support and raise the child,
do not prove the absence of the mother’s participation in the upbringing of
the child?.
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The legal status of the concept of «single father» is not regulated by
legislation; however, the Supreme Court considers it possible to apply an
analogy with the concept of «single mother,» the interpretation of which is
provided in paragraph 9 of the Resolution of the Plenum of the Supreme
Court dated November 6, 1992, No. 9 «On the practice of considering la-
bor disputes by courts». Thus, to acquire the status of a «single father,» two
conditions are necessary:

Not being in marriage;

Raising and supporting the child solely by the father, i.e., without
the involvement of the other spouse in the child’s life'.

Upon analyzing the norms of the Civil Code of Ukraine, it can be
concluded that only a court decision regarding the deprivation of
parental rights confirms the fact of single-handed upbringing of a
child by one of the parents.

Judges of the Supreme Court have noted a tendency towards an
increase in the number of separate proceedings for establishing
atypical facts (for example, establishing the fact of single-
handed support and upbringing of a child by a parent). Typically,
applicants explicitly state the purpose of obtaining a decision: the
possibility of obtaining a deferral from mobilization, permission
to cross the border, etc. In most of these cases, interested parties,
such as the mothers of the children, agree to the establishment
of such a fact, and the cases are not appealed in appellate or
cassation courts.

In practice, however, submissions of decisions regarding the
establishment of the fact of single-handed support and upbringing
of a child by a parent to territorial recruitment centers often led to
appeals against these decisions on the grounds that they affect the
rights of parties who were not involved in the case’s consideration.
Currently, judicial practice indicates the necessity of involving
territorial recruitment centers as third parties in the consideration of
such cases?.
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Given the modern specifics of family relations, one of the important
issues during the consideration of cases regarding the determination of a
child’s place of residence and the establishment of visitation rights is the
correct establishment of jurisdiction over these matters.

According to the Civil Procedure Code of Ukraine, a lawsuit regard-
ing the determination of a child’s place of residence is filed in accor-
dance with civil procedure to district, district in cities, city, and city-dis-
trict courts. For this category of cases, general jurisdiction rules apply—
lawsuits for the determination of a child’s place of residence are filed
at the registered place of residence or the location of the respondent.
However, if along with claims for the determination of a child’s place of
residence, a lawsuit is also filed for the recovery of child support, then in
this case, the rules of jurisdiction at the plaintiff’s choice apply, allowing
the lawsuit to be filed either at the registered place of residence or the
location of the respondent.

It is also important to confirm the specific case’s affiliation with
the jurisdiction of Ukrainian national courts. The Supreme Court, in
its decision dated September 18, 2023, in case No. 545/2247/18, not-
ed that if there is an unenforced decision of a foreign court regard-
ing the return of a child and the competent authority of the state to
which the child is to be returned does not consent to the jurisdiction of
Ukrainian national courts, the issue of determining the child’s place
of residence does not fall under the jurisdiction of Ukrainian national
courts.

The position of the Supreme Court is based on the provisions of Article
75, Part 1 of the Law «On Private International Law,» according to which
the jurisdiction of Ukrainian courts over cases with a foreign element is
determined at the time of the commencement of proceedings, regardless of
whether the grounds for such jurisdiction have ceased or changed during
the proceedings'.

Based on the analysis of Article 7(b), Part 1 of the Hague Convention
on Jurisdiction, the court has established that the law applicable to rec-
ognition, enforcement, and cooperation regarding parental responsibility
and protective measures for children (1996 Hague Convention on Parental
Responsibility and Protection of Children) provides that jurisdiction of the
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state of habitual residence of the child ceases when the child acquires a
new habitual residence in another country'.

To terminate the jurisdiction of a foreign state, the court concluded that
under the cumulative conditions:

* The child has resided in another state for at least one year.

» During this period, no application for the child’s return has been filed.

* The child has adapted to the new environment.

Therefore, the court determined that in the presence of a court decision
on the child’s return under the provisions of the 1980 Hague Convention,
which has become enforceable but remains unenforced, and the absence
of consent from the competent authority of the foreign state for the child’s
return under the 1996 Hague Convention on Parental Responsibility and
Protection of Children, the issue of determining the child’s place of resi-
dence does not fall within the jurisdiction of Ukrainian national courts. In
cases where these circumstances are established during the consideration
of a civil case, the proceedings in the case shall be terminated based on
Atrticle 255, Part 1, Clause 1 of the Civil Procedure Code of Ukraine?.

Separately, when studying the issue of jurisdiction for cases regarding the
determination of a child’s place of residence, attention should be paid to a new
category of cases for civil procedure — establishing the fact of independent
maintenance and upbringing of a child by the parent in separate proceedings.
The issue of substantive jurisdiction of such cases has been contentious for a
long time. The Joint Chamber of the Supreme Court in one of its decisions not-
ed that due to the legal purpose of the claim — deferral from mobilization — the
case should be considered under administrative jurisdiction. However, adminis-
trative courts disagreed with this, specifically pointing out that the Administra-
tive Court of Cassation of Ukraine does not provide for separate proceedings’.

! KOHBCHI_IiSI IIpo IOpI/ICZ[I/IKHiIO, IIpaBo, HIO 3aCTOCOBYETHCSA, BU3HAHHS, BUKOHAHHS Ta CIIiB-

PpOOITHULTBO 100 OATHKIBCHKOI BiIIIOBIIAIBHOCTI Ta 3aXOIiB 3aXUCTy AiTeii: ['aa3pbka KOH-
¢epennis 3 MIIII Big 19.10.1996. URL: https://zakon.rada.gov.ua/laws/show/973_002#Text
(nara 3BepHeHHs: 20.04.2024).

ITocranosa Bepxosuoro Cyny Ykpainu Bix 18 Bepecus 2023 poky y cupasi Ne 545/2247/18.
URL: https://verdictum.ligazakon.net/document/113626621?utm_source=jurliga.ligazakon.
va&utm_medium=news&utm_content=j103& ga=2.200987950.121187324.1703683036-
367176004.1692285688#_gl=1*180wiuo*_gcl au*MjASMzE2MTU20C4xNzAWNTc5Nzc2
(nara 3BepreHHs: 20.04.2024).

Cynns BC po3noBina mpo HOBi 3yMOBJIEH] BilfHOIO BUKJIHKH, IO TIOCTAIIH IIPU PO3MISI CiMeH-
HHX 1 cmagkoBuX crmopiB. Odimiiiauii caliT cynoBoi Baagu Ykpainu. 2023. https:/supreme.
court.gov.ua/supreme/pres-centr/news/1494782/ (nara 3sepuenns: 20.04.2024).
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In the resolution dated September 27, 2023, in case No. 201/5972/22,
the Joint Chamber of the Supreme Court noted that during the legal regime
of martial law, there is a significant number of filed applications and law-
suits within Ukraine regarding the establishment of the fact of independent
upbringing of a child or challenging decisions, actions, or inactions of au-
thorities, which are currently under consideration in courts and decisions
may be rendered shortly, indicating the existence of an exceptional legal
issue.

Analysis of judicial practice shows contradictory court decisions, lack
of unity in judicial practice, particularly due to the absence of a legal posi-
tion from the Supreme Court on such issues.

However, uniform application of legal norms ensures legal certainty in
a state governed by the rule of law. Consistent application of legal norms
enhances public perception of justice and the judiciary, fosters trust in the
administration of justice, and contributes to stabilizing the situation in
problematic regions.

Judges have concluded that there is an evident need to form a unified
judicial practice in the specified area of legal relations. According to the
panel of judges, these problematic issues fall within the competence of the
Grand Chamber of the Supreme Court, an institution aimed at addressing
exceptional legal issues and resolving inter-jurisdictional disputes to ensure
consistent application of substantive and procedural law by the courts'.

It is also necessary to mention the issue of adhering to temporal limits
in civil proceedings concerning the determination of a child’s place of res-
idence and the establishment of visitation rights with the child. According
to Article 2, Part 3 of the Civil Procedure Code of Ukraine, reasonableness
of case processing times by the court, proportionality, party autonomy, and
adversarial nature are among the fundamental principles of litigation.

In the science of civil procedural law, the significance of procedural
time limits in the mechanism of legal regulation of procedural legal rela-
tions is justified by the importance of adhering to temporal boundaries in
civil proceedings, which are associated with meeting the requirements of
promptness, speed, concentration, and procedural economy?.

' Vxeama KIIC BC Big 27 Bepecust 2023 poxy y cmpasi Ne 201/5972/22. URL: https://
advokatpost.com/pytannia-pravovoi-mety-u-vidstrochkakh-vid-mobilizatsii-peredano-na-
rozhliad-velykoi-palaty-verkhovnoho-sudu/ (zara 3Bepuenms: 20.04.2024).

Koxancbka M. [IpUHIMIN INBITBHOTO CYOYMHCTBA, SIKi 3a0€311e4yI0Th CBOEYACHICTh CYI0BO-
ro 3axucty. [Tionpuemnuymeo, cocnodapcmeo i npago. 2018. Ne 9. C. 14.
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Another important aspect of adhering to the principles of party auton-
omy and procedural efficiency in court proceedings concerning the deter-
mination of a child’s place of residence and the establishment of visitation
rights is the possibility of suspending proceedings due to one of the parties
being in the Armed Forces of Ukraine.

In this regard, the Supreme Court, in its ruling of August 15, 2023
(case No. 174/760/21), expressed the position that the presence of a party
who is a member of the Armed Forces of Ukraine or other military for-
mations established by law and deployed in a state of war is not grounds
for suspending proceedings. The Cassation Administrative Court of the
Supreme Court noted that the provisions of Article 251, Part 1, Clause 2
of the Civil Procedure Code of Ukraine aim to protect procedural rights
of participants in civil proceedings, ensuring an objective consideration
of the case, and proceedings are suspended only in circumstances that
prevent its consideration. Under such circumstances, the institution of
suspension of proceedings cannot be applied in this case to the detriment
of the plaintiff’s interests, the purpose of this institution, and the princi-
ples of civil litigation'

At the same time, the Supreme Court expressed the position (Resolu-
tion of the Supreme Court dated August 15, 2023, in case No. 174/760/21)
that the state of war itself is not a basis for suspending proceedings re-
garding the determination of a child’s place of residence. In its decision,
the court rejected «the reference of the cassation appeal that the appellate
court unjustifiably did not suspend or postpone the consideration of the
case until the end of the state of war, as this is not provided for by the
norms of the Civil Procedure Code of Ukraine (Articles 240, 251, 252 of
the Civil Procedure Code of Ukraine).» The court noted that the appellate
court had granted the respondent’s representative’s motion to postpone the
consideration of the case.

The Supreme Court, in its ruling No. 712/11527/17 dated December
23, 2020, emphasizes that in all actions concerning children, whether car-
ried out by state or private institutions dealing with social security issues,

1

ITocranosa Bepxosaoro Cyny Big 15 cepmmst 2023 poxy y crpasi Ne 174/760/21. URL: https:/
reyestr.court.gov.ua/Review/112896497 (nara 3sepuenus: 20.04.2024).
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courts, administrative or legislative bodies, primary attention must be giv-
en to ensuring the best interests of the child'.

It should be noted that during the execution of a court decision regard-
ing the determination of a child’s place of residence and the establishment
of visitation rights, in case of changes in circumstances between the par-
ents, as well as establishing the possibility of their joint communication
and spending time with the child, the court-designated place of residence
of the child can be changed with the consent of the parents or through judi-
cial procedure. This conclusion was reached by the panel of judges of the
First Judicial Chamber of the Cassation Civil Court in its decision dated
March 22, 20232,

To satisfy a relevant lawsuit regarding changing a child’s place of res-
idence or establishing a different visitation arrangement, it is necessary
to provide the court with evidence demonstrating that circumstances have
changed warranting a new determination of the child’s residence or a dif-
ferent visitation arrangement.

Grounds for filing a new lawsuit for determining (or changing) a child’s
place of residence cannot be circumstances arising from the plaintiff’s un-
lawful behavior, such as failure to comply with a court decision. At the
same time, filing a lawsuit to change a child’s place of residence does not
justify non-compliance with the original court decision’.

A similar legal position was presented by the Supreme Court in its rul-
ing dated May 20, 2020, in case No. 725/3024/17. Resolving the dispute
regarding the determination of a child’s place of residence due to changed
circumstances, and in the presence of an ongoing enforcement proceeding
in the case concerning the determination of the child’s place of residence,
the lower courts did not consider the status of compliance with the court
decision that had acquired legal force. In granting the claim in part con-
cerning the resolution of claims regarding the determination of the child’s
place of residence, the first-instance court, with the agreement of the appel-

IMTocranosa Bepxosuoro Cyny Ykpainu Bix 23 rpyaus 2020 poxy y cmpasi Ne 712/11527/17.
URL: https://verdictum.ligazakon.net/document/93835748 (nara 3sepuenms: 20.04.2024).
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late court, proceeded from the fact that circumstances had changed since
the decision of the Dniprovsky District Court of Dniprodzerzhynsk of Dni-
propetrovsk Oblast dated August 7, 2013, in case No. 209/579/13-m, affect-
ing the dispute resolution.

The courts noted that throughout the period after the decision was
made, the child lived with the father, and the mother hardly communicat-
ed with the child, did not participate in raising the child, and showed no
interest in the child’s development. However, the panel of judges believes
that the change in circumstances occurred not due to the lawful behavior of
the child’s father but because of prolonged non-compliance with the court
decision that had acquired legal force regarding the deprivation of the child
and determination of her residence with the mother. It was established that
this court decision is under compulsory enforcement, has not lost its legal
force, and has not been annulled, therefore it cannot be questioned'.

However, it is important to note that for the effective enforcement of a
court decision regarding organizing meetings with a child, the court deci-
sion must specify the method of enforcing such a decision.

In literature, it is noted that recently there has been an increase in cases
where the court recognizes that parents cannot provide proper upbringing
for the child and decides to transfer custody of the child to guardianship
authorities. Courts typically take such measures when spouses, who are
divorcing, have led an immoral lifestyle and have not been involved in
raising their children, thus leaving minors with one of the parents incom-
patible with the children’s interests?®.

Conclusions

In summarizing the conducted research, it is worth noting that circum-
stances of wartime, forced relocation of children to other regions and for-
eign countries, separation from one parent due to combat actions, and one
parent’s military service in the Armed Forces and other military formations
negatively impact the development of family relationships, particularly re-
garding parental upbringing of children. This places responsibility on legal

1

ITocranosa Bepxosnoro Cyny Vipainu Big 20.05.2020 poxy no crpasi Ne 725/3024/17. URL:
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application to resolve a range of atypical disputes concerning the deter-
mination of children’s residence, organizing visitation with non-custodial
parents, and other related matters.

The practice of handling cases regarding the determination of a child’s
residence abroad during wartime shows that courts do not consider circum-
stances of armed aggression against Ukraine and the imposition of martial
law as independent grounds for determining a child’s residence abroad.
This issue needs to be addressed comprehensively with other case circum-
stances, primarily considering the child’s safety interests.

The factual circumstances preventing in-person visits with the non-cus-
todial parent necessitate finding innovative ways by the court for parental
communication and participation in the child’s upbringing. During the en-
forcement stage (especially in cases of compulsory enforcement), there is a
trend towards developing non-standard methods to enforce court decisions
aimed at safeguarding the best interests of the child while ensuring parental
equality in rights concerning the child.

Summary

Scientific interest in studying the features of considering cases and
executing decisions regarding the determination of the child’s place of
residence and the establishment of the procedure for visiting the child
at the current stage of the development of civil procedural law is objec-
tively explained by the practical necessity of understanding the specif-
ics of considering these cases under martial law. This necessity arises
from the numerous typical life situations faced by Ukrainian citizens
due to the full-scale invasion of Russian troops into our country. Judges
at all levels of the Ukrainian judicial system, practicing lawyers, and
scientists all emphasize the importance of researching the issues men-
tioned above.

Among the important factors that determine the features of considering
cases and executing decisions regarding the determination of the child’s
place of residence and the establishment of the procedure for visiting the
child, it is essential to note the importance of considering the specifics of
the object of the relevant civil procedural legal relations. The objects of
civil procedural legal relations are usually understood as various material
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and non-material benefits, for the protection and safeguarding of which the
subjects of civil procedural law enter into civil procedural legal relations.

A defining principle applied in resolving any disputes concerning chil-
dren is the principle of adherence to the best interests of the child.

Keywords: place of residence of the child, civil procedural legal re-
lations, consideration of cases and execution of decisions, establishment
of visitation arrangements with the child, legal protection in the field of
family disputes, martial law.
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On the Modernization of Commercial Procedural Legislation in
the Context of European Standards of Justice

Zghama A.

Introduction

In the current conditions of legal and economic development, there is a
natural need to seek new forms and methods of protecting the rights, free-
doms, and legally protected interests of business entities. Ukraine’s chosen
European path of development necessitates aligning domestic legislation
with European standards of justice.

One of the guarantees of the right to a fair trial, recognized by the global
community, is the specialization of courts and/or judges. Domestic judicial
practice has developed an approach where «specialization is the primary
criterion for the distribution of jurisdictions and, in fact, the reason for the
creation of courts of different jurisdictions, because the erosion of jurisdic-
tional criteria (including their «mixing» depending on the circumstances
of a particular case, the financial status of the individual, the purpose, or
the stage of their appeal to the court) leads to the consideration of disputes
of the same legal nature by different courts, confusion in determining the
appropriate court, and ultimately, a violation of the principles of the rule of
law and legal certainty»'.

In European Union member states, there is a trend towards simplifying
judicial procedures for certain categories of cases. Simplified procedures
help reduce the burden on the judicial system and speed up case resolution,
while the implementation of electronic justice facilitates online document
submission and video conferencing. At the same time, procedural changes
aim to shorten case review times. These measures improve access to justice
and reduce costs for citizens and businesses.

The accessibility of justice is one of the prerequisites for establishing
the judiciary as a fully-fledged and self-sufficient mechanism for protecting
human rights and freedoms. The issue of access to justice is not confined to
individual states; it also draws the attention of the international community.

! Decision of the Grand Chamber of the Supreme Court of November 1, 2023, in Case
Ne 908/129/22 (908/1333/22). URL.: https://reyestr.court.gov.ua/Review/114904850.
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Therefore, it is reasonable to agree with the opinion on the international-
ization of standards in the field of judiciary'. The right to cassation appeal
plays a leading role in the system of judicial protection of rights and legal
interests and directly impacts the level of access to justice in a country.
Thus, it is natural that among the fundamental principles of commercial
litigation is the principle of ensuring the right to cassation appeal of a court
decision in cases provided by law (Clause 9, Part 3, Article 2 of the Com-
mercial Procedural Code of Ukraine).

In today’s globalized environment, legal regulations are often unable to
adequately govern modern social relations due to their continuous modi-
fication and development. At the same time, the increasing complexity of
social relations objectively demands specific regulatory influence, taking
into account various manifestations of unregulated variations in their de-
velopment and diverse life circumstances. Law must respond promptly to
such changes in social activity while fulfilling its primary task — ensuring
order and protecting the rights, freedoms, and interests of legal and natural
persons.

In this context, the role of flexible, adaptive, and innovative law is par-
ticularly important, as it can effectively regulate new social phenomena
and respond to contemporary challenges based on the principles of justice,
equality, and legal determinacy. One way to develop such law is through
the use of soft law instruments, which help ensure the preservation of gen-
eral legal standards, harmonize national and international law, and stimu-
late the development of new legal tools and methods for their application.

1. Specialization in Judiciary: Needs, Prospects and Alternatives

In June 2023, the Research Service of the Verkhovna Rada of Ukraine
presented the «Concept for Reforming the Court System to Improve Ac-
cess to Justice»®. According to this concept, it is proposed to eliminate
commercial courts of first and appellate instances while retaining the cur-
rent approach to the existence of the Cassation Commercial Court within

' Demchenko S. On the Concept of «Justice» and «Access to Justice». Bulletin of the Academy

of Legal Sciences of Ukraine. 2010. Ne. 2. P. 97.

Concept for Reforming the Court System to Improve Access to Justice: Research Service of
the Verkhovna Rada of Ukraine, June 30, 2023. URL: https://research.rada.gov.ua/uploads/
documents/32447.pdf
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the Supreme Court. The plan includes introducing internal specialization of
judges in local courts by sectors for handling criminal, civil, commercial,
administrative offense cases, and intellectual property cases.

As an argument for the feasibility of the new approach to the judicial
system, the authors of this Concept cite the international legal experience
of judicial system reforms. Specifically, they refer to Opinion Ne 15 (2012)
of the Consultative Council of European Judges to the Committee of Min-
isters of the Council of Europe on the specialization of judges'.

The question of the expediency of specialized courts and the bound-
aries of possible judicial unification has been a subject of discussion for
many years. For instance, the renowned Concept for the Improvement of
Judicial System to Ensure Fair Justice in Ukraine, aligned with European
standards, emphasizes the gradual convergence and eventual consolidation
of civil and commercial procedural norms into a single code, as there are
no significant differences between them dictated by the specifics of judicial
practice (Section IV, Paragraph 4 of the Concept). This viewpoint finds
broad resonance in scholarly literature.

Specifically, V. V. Komarov argues that the typology of judicial jurisdic-
tion and justice can be limited to criminal, administrative, and civil forms
of justice,... and that the fundamental institutions of civil law and civil
procedure could form the basis of a procedural code that includes rules for
handling civil, commercial, and administrative cases®. D. M. Shadura also
speaks about the universality of civil procedural forms®. In turn, L. P. Nes-
terchuk argues that internal specialization of judges will positively impact
the timeframe for case adjudication, making courts more accessible to in-
dividuals and citizens, ensuring the unification of judicial practice so that
court decisions meet the criterion of predictability*.

Perhaps it is indeed worth «saving» on commercial courts, as what
difference does it make which court (general or specialized) protects the

' Opinion No. 15 (2012) of the Consultative Council of European Judges to the Committee of

Ministers of the Council of Europe on the Specialisation of Judges. URL : https://rm.coe.int/
opinion-n-15-2012-on-the-specialisation-of-judges-/16806alfc2
2 Komarov V. Civil Process in a Global Context. Pravo Ukrainy. 2011. Ne. 10. P. 39.
*  Shadura D. M. Civil jurisdiction: Abstract of dissertation for the degree of Candidate of
Legal Sciences (12.00.03): Civil Law and Civil Procedure; Family Law; Private Internation-
al Law. Kharkiv, 2008. P. 10-11. URL : http://www.irbis-nbuv.gov.ua/cgi-bin/irbis_nbuv/
cgiirbis_64.exe.
Nesterchuk L. P. Internal specialization of judges — a necessary element for improving the
efficiency of justice in Ukrainian courts. Current Issues of Policy. 2016. Issue 57. P. 16.
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rights and interests of economic entities? Furthermore, «working» with a
unified procedural code would also be more convenient.

First and foremost, it should be noted that the aforementioned Opin-
ion Ne 15 of the Consultative Council of European Judges does not con-
tain indications favoring judicial specialization over court specialization.
This Opinion states that «the existence of specialized judges or specialized
courts is a widespread practice in member states. Such specialization ex-
ists and has taken many forms, including the establishment of specialized
chambers within existing courts or the creation of separate specialized
courts. This trend is prevalent in all European countries»'. Thus, the possi-
bility of applying both internal specialization and institutional specializa-
tion is acknowledged.

In light of the significance of specialization, N. V. Okhotnytska notes
that specialization contributes to «having cases heard by a competent court.
A competent court is not only authorized to administer justice in full scope
and issue substantive decisions, but also a court whose judges’ qualifica-
tions instill confidence in the individuals who approach it»*.

I. Obryzko believes that specialization of judicial power is a principle
of'its construction, the organizational and legal form of which involves the
creation, on the one hand, of specialized courts, and on the other hand, of
specialized chambers (panels, etc.) within the courts themselves?.

The commercial process has always been advantageous compared to
the overly regulated and slow civil process. This is because commercial
turnover inherently requires efficient resolution of disputes within rela-
tively short timeframes, leveraging the procedural characteristic of doc-
ument-centricity. Western European countries and the USA have taken a
more traditional approach to adjudicating commercial disputes. Ukraine
has chosen its own procedure for resolving commercial disputes, shaped
historically by the establishment of commercial courts and the significant
contribution made by state arbitration in forming dispute resolution prac-

' Conclusion Ne 15 (2012) of the Consultative Council of European Judges to the attention of the

Committee of Ministers of the Council of Europe on the specialization of judges. P. 2. URL :
https://rm.coe.int/opinion-n-15-2012-on-the-specialisation-of-judges-/16806alfc2.
2 Okhotnytska N. V. Formation of the Judicial System of Ukraine (1991-2012): Historical and
Legal Aspect. Dissertation for the Degree of Candidate of Legal Sciences (12.00.01). Lviv,
2015. P. 76.
Obryzko I. Concept and content of court specialization as a principle of organizing judicial
power. Sociology of Law. 2011. Ne 2. P. 54.
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tices. It is pertinent to recall the wise words of V. K. Mamutov that dis-
missing the experience of past legal regulation of economic activities in
Ukraine solely because it occurred within the USSR is unjustified.

After all, breaking does not build. Inconsistent and hasty steps towards
reforming commercial procedural legislation may lead to serious and
unpredictable consequences for the economy, whose stability is directly
linked to the state of commercial judiciary. First and foremost, there must
be preliminary discussion on the conceptual principles of judicial reform,
involving a wide range of legal experts both theoretical and practical.

Without embracing the idea of forming a unified civil judiciary, it
should be noted that the commercial process is part of the judicial process
alongside civil and administrative processes, with its specificity lying in its
close connection to economic relations. The activity of commercial courts
is aimed at resolving disputes arising in the course of economic activi-
ties. As noted by O. P. Podtserkovnyi, the order, purpose, and participants
in commercial proceedings in commercial courts significantly differ from
proceedings in other courts of general jurisdiction, and commercial (arbi-
tration) courts themselves differ in their organizational structure, compe-
tence, forms of document circulation, and more'.

In no developed country in the world over the past decades has there
been a liquidation of specialized commercial courts, and the creation
of new commercial (business) courts is considered legal mainstream?.
O. P. Podtserkovnyi rightfully points out that judicial reform should occur
not by changing signs and restructuring judicial institutions, but by alter-
ing procedural rules and addressing other current issues in judiciary®.The
ultimate goal of any judiciary is to protect violated or contested rights and
legitimate interests of individuals. It is in this direction that procedural law
modernization should take place.

For instance, European law recommends to EU member states to estab-
lish rules aimed at expediting dispute resolution. Specifically, Recommen-

' Commercial Procedural Law: Textbook / Ed. by O. P. Podzerkovny, M. Yu. Kartuzov. Kharkiv:

Odyssey, 2012. P. 30.

Podzerkovny O. P. Experience of Specialization of Commercial Jurisdiction in Ukraine and

Western Countries. Bulletin of the National Academy of Legal Sciences of Ukraine. 2018. Vol.

25. Ne 1. P. 146-161.

*  Podzerkovny O. P. On the Reform of Commercial Procedure in Light of New Concepts. 4na-
Iytical and Comparative Jurisprudence: Electronic Scientific Edition. P. 201-207. URL :http://
journal-app.uzhnu.edu.ua/article/view/287235/281149.
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dation R (84) 5 of the Committee of Ministers of the Council of Europe
dated 28 February 1984, Principle Ne 8 of which suggests the advisability
of applying rules designed for swift dispute resolution in cases involving
undisputed rights, pre-assessed damages, and cases concerning claims for
small amounts.

It should be noted that recently there has been a global trend towards
simplifying judicial procedures for certain categories of cases. In partic-
ular, a European Small Claims Procedure (ESCP) has been developed,
which came into force on January 1, 2009, and applies throughout the ter-
ritory of the European Union. The simplified procedure can be chosen by
the claimant as an alternative to the procedures laid down in the legislation
of member states.

ESCP allows for the consideration of any civil and commercial disputes
involving small claims. However, according to Article 2 of the Regulation
on the Procedure for Small Claims, the simplified procedure does not ap-
ply to the resolution of disputes in the following categories: 1) determin-
ing the status of residents; 2) property and marital obligations disputes;
3) bankruptcy matters; 4) social security disputes; 5) arbitration disputes;
6) disputes related to employment relationships; 7) disputes related to the
lease of immovable property, excluding monetary claims; 8) privacy inter-
ference disputes, including defamation disputes.

The ESCP requires that the amount of the claim does not exceed 2,000
euros, excluding expenses related to the proceedings and filing of the
claim. The defendant has the right to file a counterclaim, but the counter-
claim must not exceed 2,000 euros; otherwise, the case is automatically
excluded from the category of small claims under the ESCP procedure and
transferred for consideration under the general procedure according to the
national legislation of the respective EU member state.

Additionally, to expedite and reduce costs associated with case pro-
ceedings, claims, counterclaims, responses to claims, and clarifications of
claims can be submitted via the Internet. Moreover, court hearings with
the participation of parties and witnesses can be conducted via video con-
ference. Reimbursable expenses must be justified and correspond to the
claimed demands, but their amount must not exceed 20% of the claim
amount.

In Appendix D to the Regulation, preamble Article 30 states that deci-
sions under the ESCP procedure are made by a simplified procedure and
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can be enforced in any EU member state without any additional confirma-
tion. Such a decision takes legal effect from the moment of its issuance and
regardless of the availability of grounds for appeal. However, according to
Article 17 of the Regulation, a decision in a case under the ESCP procedure
may be appealed through the respective national appeal procedure of the
country where the case was heard, although this possibility exists not in all
EU member states.

It is noted that in some European countries (e.g., the United Kingdom,
Spain, Sweden), there already existed a judicial procedure with a similar
name — Small Claims Procedure — before the introduction of the ESCP. For
instance, in Germany’s procedural law, norms defining the possibility of
applying a simplified process were characteristic.

In this regard, an interesting example is the civil procedure in Germany,
which combines such simplified procedures as the payment order proce-
dure (Mahnverfahren), documentary proceedings (Urkundenprozess), and
proceedings in Amtsgerichts (Verfahren von den Amtsgericht). Specifical-
ly, German law includes provisions for proceedings based on documentary
evidence — in the form of documentary proceedings, which involve a pre-
liminary hearing and exchange of documents. In such proceedings, claims
can be filed for the recovery of monetary sums or delivery of a specific
quantity of items defined by generic characteristics, or securities, provided
that all necessary facts underlying the claim can be proven with documents.

Special rules in German procedural law are dedicated to the bill of
exchange and check processes, which are specific forms of documentary
proceedings. There is also a payment order procedure, under which any
monetary claim in euros can be filed. In this context, ensuring the defen-
dant’s interests is guaranteed by the possibility of having the case heard in
court. A simplified procedure for the enforcement of undisputed debts is
also provided.

The procedural law of the United Kingdom includes a detailed and ef-
fective system of rules that allow for the adjudication of monetary claims
of varying sizes based on the principle of party autonomy, using court pro-
cedures appropriate to the level of complexity. Commercial disputes in this
country are handled under specific rules, following a structured process:
the creditor files a claim of a certain form, stating their demands, after
which the debtor is obligated to submit a substantive response within spec-
ified deadlines, contesting the claims put forward by the creditor.
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Particularly noteworthy is the United Kingdom’s experience in the for-
mation of a system for pre-trial case management — organizing dispute res-
olution at an early stage of litigation. To achieve this goal, the court com-
piles and approves a schedule for case hearings, which is agreed upon with
the parties. According to this schedule, the parties to the dispute submit
their evidence, materials outlined in responses, replies to responses, and
so forth within predetermined deadlines, enabling the court to obtain all
necessary volumes of evidence and arguments for the case. In cases where
a party abuses its rights and deliberately creates obstacles to the resolution
of an existing dispute, that party bears the costs incurred by the bona fide
party as a result of such actions.

Since the costs for the malicious party will continue to increase if they
deliberately prolong the dispute resolution process, all participants are mo-
tivated to seek a swift resolution of the conflict.

In legal literature, the grounds for simplifying the economic procedural
form are identified as follows: 1) initial grounds, or those established at
the legislative level, where the court is obliged to apply the simplified pro-
cedure without alternative when they are present; 2) derivative grounds,
which arise during the trial and directly depend on the procedural behavior
of the parties and the judicial proceedings'.

The main features of simplified procedures should be considered as fol-
lows: they are applied at the initiative or with the consent of the party (par-
ties) to the judicial process; the criteria for applying such procedures are
the indisputability of the claims or the insignificance of the case; a special
regime for the application of evidence (referring to documentary proceed-
ings, the impossibility of applying the institution of evidence preservation,
etc.); a special procedure for the review of court decisions made as a result
of the consideration of the case under the simplified procedure, or the com-
plete absence of such a review.

Based on the above features, we can conclude that expedited (urgent)
proceedings cannot be considered a simplified judicial procedure. Such pro-
ceedings are conducted within the framework of the general judicial proce-
dure by reasonably shortening the time frame for considering certain catego-
ries of cases in order to expedite obtaining the final result of the judicial pro-
cess — the protection of violated or disputed rights and legitimate interests.

' Fonova O. S. Sanctioned Simplification of the Economic Procedure. Bulletin of Economic

Justice. 2014. Ne 1. P. 44-49.
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Thus, simplified judicial procedures should be understood as a specific
procedural form of commercial litigation, which involves carrying out a set
of procedural actions defined by law, necessary for the consideration of in-
disputable or minor cases, and aimed at the prompt protection of the rights
and legitimate interests of participants in commercial relations'.

Traditionally, two types of simplified judicial procedures are distin-
guished by the nature of the dispute: writ and simplified claim proceedings.

Writ proceedings are conducted in accordance with Chapter IT of the
Commercial Procedural Code of Ukraine. A court order is a special form
of court decision issued by the court based on the consideration of un-
disputed claims and simultaneously serves as an executive document
for the collection of monetary funds or the recovery of property upon
application.

As is known, writ proceedings are intended for the consideration of
cases based on applications for the recovery of small amounts of money
where there is no dispute or where the existence of a dispute is unknown
to the applicant.

The most common type of simplified judicial procedures is simplified
claim proceedings, regulated by Chapter 10 of the Commercial Procedur-
al Code of Ukraine (Articles 247-252). It is worth noting that a person
may choose between writ and simplified claim proceedings to protect their
rights and interests.

The distinction between writ and simplified claim proceedings is based
on the absence or presence of a dispute, while the distinction between gen-
eral and simplified claim proceedings lies in the category of minor signif-
icance of the case.

In the order of simplified claim proceedings, minor cases are consid-
ered, as well as any other case within the jurisdiction of the commercial
court, except for the range of cases defined in part 4 of Article 247 of the
Commercial Procedural Code of Ukraine. In addition, the court takes into
account the category and complexity of the case, the method of protection
chosen by the plaintiff, whether the dispute is of significant public interest,
the volume and nature of the evidence in the case, the number of parties
and participants in the process, and so on.

! Zghama A. O. Simplified Procedures in Commercial Litigation. Modern Problems of Private

and Public Law in Questions and Answers: A Textbook / General Ed. O. S. Kizlova. Odesa:
Ice print, 2020. P. 362.
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The characteristics that distinguish simplified claim proceedings from
general claim proceedings are: shorter consideration periods; the absence
of a preparatory proceedings stage; the consideration of the case, as a
general rule, without notifying (summoning) the parties; the absence of
judicial debates; the inability to summon witnesses; the impossibility of
considering counterclaims; and the impossibility of cassation appeals of
cases considered in the order of simplified claim proceedings, except as
provided by law.

However, in the context of the modernization of commercial procedural
legislation, preference should be given to the general rule of simplified
claim proceedings as opposed to general claim proceedings, which will
allow the optimization of the judicial process and ensure the maintenance
of proper commercial legal order.

2. Cassation Filters in Judiciary

Procedural laws often approach seemingly identical issues of terminol-
ogy, court powers, etc., differently. Commercial, civil, and administrative
judiciary indeed contain related institutions, which can be explained by the
general principles of legal regulation, the specific legal nature of judicial
bodies, and the goals and objectives set before the judicial process as a whole.

0. A. Belyanevich rightly points out that in procedural law, unification
can be considered in two aspects: a) as a vertical, integrating process, i.¢.,
establishing unified principles of legal regulation of procedural relations
(giving it a uniform «sound» or tone) with subsequent differentiation and
specification of legal regulation (i.e., specialization); b) as the antithesis of
specialization, which involves eliminating the particularities in legal regu-
lation (evidently, under such an approach, it becomes possible to conclude
about the «standardization» of all types of processes, introducing a legal
«uniformy for them without regard to the specifics of the substantive legal
relations in which the legal conflict arises)'.

The first approach to understanding the unification process is, in our
opinion, justified and practically advisable. Therefore, considering this ap-
proach, Ukrainian procedural legislation should be improved.

' Belyanevich O. A. On the Unification and Specialization of Procedural Law. University Scien-

tific Notes. 2012. Ne 1. p. 101.
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Currently, the issue of cassation appeal is unified in procedural legisla-
tion. At the same time, the procedural law’s establishment of restrictions on
the right to cassation appeal has sparked a lively discussion in legal circles
concerning the right to access to justice.

Changes in the approach to the right to cassation appeal raise questions
about their correlation with the provisions of international acts and Euro-
pean judicial practice.

In particular, according to Article 6, paragraph 1 of the Convention for
the Protection of Human Rights and Fundamental Freedoms of 1950, ev-
eryone has the right to a fair and public hearing within a reasonable time by
an independent and impartial tribunal established by law, which will deter-
mine the dispute regarding their civil rights and obligations or the validity
of any criminal charge against them. Article 13 of this Convention guaran-
tees everyone whose rights and freedoms as set forth in the Convention are
violated the right to an effective remedy before a national authority, even
if the violation was committed by persons acting in an official capacity'.

In this case, we are talking about the rights of not only individuals but
also legal entities, since according to Article 1 of Protocol Ne 1 to the Con-
vention, every natural or legal person is entitled to the peaceful enjoyment
of their possessions. No one shall be deprived of their property except in
the public interest and subject to the conditions provided for by law and
the general principles of international law. Therefore, the property rights of
both natural and legal persons must be equally protected.

However, according to Article 6 of the Convention, the review of court
decisions within the structure of judicial protection of human rights is not
mandatory, as the presence of forms of judicial review and the institutional
structure of the judiciary are within the competence of national legislation.

At the same time, in Recommendation Ne R (95) 5 of the Committee of
Ministers of the Council of Europe dated February 7, 19952, member states
are recommended to take measures to define the scope of issues excluded
from the right to appeal and cassation in order to prevent any abuse of the
appeals system. According to section «c» of Article 7 of this Recommen-

' Convention for the Protection of Human Rights and Fundamental Freedoms dated November

4, 1950. URL : https://zakon.rada.gov.ua/laws/show/995_004#Text.

Recommendation Ne R (95) 5 of the Committee of Ministers of the Council of Europe to
Member States on the introduction and improvement of the functioning of appeal systems and
procedures in civil and commercial cases dated February 7, 1995. URL: http:// zakon.rada.gov.
ua/laws/show/994 153.
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dation, appeals to the court of third instance should primarily be filed for
those cases that deserve a third judicial review, for example, cases that
will develop the law or promote uniform interpretation of the law. They
can also be limited to appeals in cases where legal issues are of significant
public interest. The person filing the appeal should be required to justify
the reasons why their case will contribute to achieving such goals.

The practice of the European Court of Human Rights, which is a source
of law (Article 17 of the Law of Ukraine «On the Enforcement of Judg-
ments and the Application of the Practice of the European Court of Human
Rights»), demonstrates the approach that the conditions for the admissi-
bility of a cassation appeal, according to the norms of legislation, may be
stricter than for an ordinary application. Given the special status of the
cassation court, procedural procedures in the cassation court may be more
formal, especially if the proceedings are conducted by the court after their
consideration by the court of first instance and then by the court of appeal
(decisions in the cases: «Levages Prestations Services v. France» of Oc-
tober 23, 1996; «Brualla Gomez de la Torre v. Spain» of December 19,
1997).

In the decision of the European Court of Human Rights dated April
5, 2018, in the case «Zubac v. Croatia»!, criteria for applying legislative
restrictions on access to the Supreme Court were defined, such as: predict-
ability of the restriction; adverse consequences of procedural errors leading
to the applicant’s denial of access to the higher court; the possibility to
argue that such restrictions could lead to «excessive formalism». The Court
noted that the contested restriction had a legitimate aim — to maintain a leg-
islatively established rational threshold for filing appeals to the Supreme
Court, ensuring that the highest instance would consider only issues of
fundamental importance.

Considering this, one can conclude that the accessibility of justice in
the context of whether restrictions on the right to lodge a cassation appeal
are justified and necessary should be viewed through the prism of the tasks
of the cassation court, its functions. In particular, the main task before the
cassation court is to ensure the consistency and unity of judicial practice in
the manner and form defined by procedural law (Part 1 of Article 36 of the
Law of Ukraine «On Judiciary and the Status of Judges»), and its primary

' The decision of the European Court of Human Rights on April 5, 2018, in the case «Zubac v.

Croatia». URL: https://hudoc.echr.coe.int/eng.
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function, according to Part 2 of Article 287 of the Commercial Procedure
Code of Ukraine, is to review the correctness of the application by lower
courts of substantive norms or violations of procedural law. Clearly, the
legislator’s approach to imposing restrictions on the right of cassation ap-
peal is legitimate.

Thus, international practice allows for the establishment of uniformity
in decisions of appellate courts and prohibits their review in cassation pro-
ceedings, except as provided by law. Alongside this, the question arises:
what exactly is being restricted in this regard — the right to cassation review
or the right to cassation appeal?

The title of Chapter IV of the Commercial Procedural Code of Ukraine,
‘Review of Court Decisions,” which includes Chapter 2 «Cassation Pro-
ceedings», provides some clarity, though not conclusive. In paragraph 1
(«Cassation Appeal») of Chapter 2 of the same Chapter IV, it discusses the
right to cassation appeal (Article 287 of the CPC), and the deadlines for
cassation appeal (Article 288 of the CPC).

The issue of the right to cassation appeal versus the right to cassation
review has been extensively explored in procedural law scholarship, with
differing views. A. V. Pomazanov considers the right to cassation appeal,
the right to initiate cassation proceedings, and the right to cassation review
as equivalent concepts. He notes that the right to cassation appeal is a pre-
requisite for the latter two'. According to V. M. Martynenko, «the first is
essentially the right to submit an appeal to a higher court, while the second
is the right to a review of the factual and legal aspects of the case by the
higher court. ...in practice, the right to review of a court decision is subject
to limitation, as its existence is conditioned by specific requirements that
must be fulfilled by the parties in the case»?.

Based on this, it is worth determining what underlies these concepts.
Cassation appeal is the procedure, conditions, and sequence for filing a cas-
sation complaint against court decisions of the court of first instance (after
appellate review of the case), and the appellate court in cases defined by
law. Cassation proceedings should be understood as a series of actions of

' Pomazanov A. V. Exercise of the right to cassation appeal and initiation of cassation proceed-

ings. Bulletin of the National Technical University of Ukraine «Kyiv Polytechnic Institute».
Series: Political Science. Sociology. Law. Issue 2 (38). 2018. P. 132.

Martynenko V. M. Judicial decisions and accessibility of their appeal mechanisms. Public Ad-
ministration: Improvement and Development. 2011. Ne. 1. URL: http://www.dy.nayka.com.
ua/?op=1&z=235
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the cassation court and the parties involved in the case, aimed at verifying
the legality and validity of acts of the court of first instance and the appel-
late court on grounds and in cases specified by law. In our view, cassation
review encompasses both the procedure for filing a cassation complaint
and the cassation proceedings in the cassation court, the result of which
will be the adoption of the respective ruling, that is, a set of procedural
tools to achieve the final positive result.

Obviously, the equivalence of the right to cassation appeal and the right
to cassation review is not discussed. Moreover, it is worth considering the
purpose of establishing procedural barriers, namely, to ensure the main
task of the cassation court, which was mentioned above. Therefore, in this
aspect, it is appropriate to speak about restrictions on filing a cassation
complaint against court decisions in certain categories of cases, in accor-
dance with the provisions of procedural law, that is, restrictions on the right
to appeal against a court decision.

From this perspective, if the appeal is aimed at ensuring the possibility
of filing a complaint against lower court decisions, then the review should
ensure a process of confirming or refuting the correctness of such decisions
through the mechanism of familiarizing with the available case materials.
From this standpoint, the formulation of paragraphs 8 and 9 of Part 3 of Ar-
ticle 2 of the Commercial Procedure Code (ensuring the right to appellate
review of the case and accordingly ensuring the right to cassation appeal
against a court decision in specified cases) seems justified at first glance.
The legislature thereby attempted to distinguish procedural features be-
tween the appellate and cassation stages of civil procedure and their pur-
poses.

However, from the perspective of rational unification regarding the
stages of review, the right to appeal court decisions should be established,
rather than the right to appellate review of the case, as was the case in the
previous version of Article 129 of the Constitution of Ukraine.

Scientists have developed various classifications of the prerequisites
for the right to file a lawsuit and the right to appeal court decisions based
on certain criteria'. Traditionally, among the prerequisites for the right to
appeal (including cassation appeal), three are distinguished: subjective, ob-

' Lomakina O. A. Review of judicial acts of the commercial court in the appellate procedure.

Author’s abstract of the dissertation for the degree of Candidate of Legal Sciences, specialty
12.00.04. Donetsk, 2009. 22 p.
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jective, and formal. Without going into a detailed description, we note that
not all of these prerequisites can be considered strictly procedural filters in
the context of limiting access to justice.

The thesis that access to justice is viewed as precise, consistent, and un-
wavering adherence to procedural form no longer requires proof. However,
procedural restrictions on the right to cassation appeal can be considered
from two aspects: 1) as an integrating factor used to form a unified judi-
cial practice and resolve those legal issues that are crucial for it, as well
as to «filter» cassation appeals based on material criteria and in cases of
minor complexity, including by avoiding excessive formalism; 2) as a dis-
ciplining factor, i.e., stimulating participants in the commercial process to
diligently fulfill procedural duties provided by procedural law through the
imposition of unfavorable procedural consequences (including grounds for
leaving the cassation appeal without movement or its return)'.

However, if a participant in the case fails to comply with procedural
requirements of the law (for example, regarding the form and content of
a cassation appeal, the procedure and deadlines for its submission, etc.),
accordingly, they lose the right to appeal the judicial decision in cassa-
tion, but this does not mean that they have been deprived of this right. It
is more accurate to say that the procedural actions of such a participant
have led to negative consequences in the form of their cassation appeal
not being accepted, that is, the inability to review the case in cassation.
We are convinced that the first approach is directly related to the exer-
cise of the right to access justice, therefore further research will focus
on this aspect.

In addition, according to the provisions of Part 4 of Article 287 of the
Commercial Procedure Code, a person who did not participate in the case,
if the court decided on their rights, interests, and/or obligations, has the
right to file a cassation appeal against the judicial decision only after it has
been reviewed in appellate proceedings upon their appeal, except when the
court decision regarding the rights, interests, and/or obligations of such
person was directly adopted by the appellate court.

It should be noted that such a right applies to a person who did not par-
ticipate in the case if the reasoning part of the decision contains the court’s
conclusions regarding their rights, interests, and/or obligations, or if in the

! Zghama A. O. On the accessibility of justice in the context of limitations of the right to appeal

in commercial court proceedings. Entrepreneurship, Economy and Law. Ne 3.2019. P. 87-92.
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operative part of the decision the court directly refers to their rights, inter-
ests, and/or obligations. Any other legal relationship between the appellant
and the parties to the dispute cannot be taken into account'.

Based on the provisions of Article 287(3) of the Commercial Procedure
Code of Ukraine, it is worth considering cases where the right to appeal in
cassation is limited from the perspective of objective prerequisites for such
appeal. Specifically:

1. Decisions and rulings of the court of first instance and decisions of
the appellate court in cases where such decisions are subject to review by
the Supreme Court in appellate proceedings.

2. Court decisions in minor cases, except in cases where: a) The cassa-
tion complaint concerns a fundamental right essential for the formation of
a unified judicial practice; b) The person filing the cassation complaint is
deprived, according to the Economic Procedure Code, of the opportunity
to refute the circumstances established by the challenged court decision
in another case; ¢) The case is of significant public interest or exceptional
importance to the party filing the cassation complaint; d) The court of first
instance erroneously classified the case as minor.

The first scenario is logical because cases concerning the appeal of de-
cisions of arbitration courts and on the issuance of enforcement orders for
decisions of arbitration courts are considered by appellate economic courts
as courts of first instance in the venue where the case was heard by the
arbitration court.

In the context of the insignificance criteria, it is worth noting the fol-
lowing. According to Article 12(5) of the Commercial Procedure Code of
Ukraine, minor cases include:

1. Cases where the claim amount does not exceed one hundred times
the subsistence minimum for able-bodied persons.

2. Cases of minor complexity deemed as such by the court, except for
cases to be considered only under the rules of general procedural law and
cases where the claim amount does not exceed five hundred times the sub-
sistence minimum for able-bodied persons.

Decision of the Supreme Court in the composition of the panel of judges of the Cassation
Economic Court dated May 5, 2020, in case Ne 910/9254/18. URL: https://reyestr.court.gov.
ua/Review/89060477; Decision of the Supreme Court in the composition of the panel of judg-
es of the Unified Chamber of the Cassation Economic Court dated May 15, 2020, in case
Ne 904/897/19. URL: https://reyestr.court.gov.ua/Review/89868765.
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A literal interpretation of Articles 247(1) and (2) of the Commercial
Procedure Code of Ukraine allows us to conclude that simplified proceed-
ings can include both:

1. Minor cases.

2. Other cases, except for those to be considered only under the rules
of general procedural law and cases where the claim amount exceeds five
hundred times the subsistence minimum for able-bodied persons.

However, the second category of cases also falls under the definition
of minor cases outlined in Article 12(5) of the Commercial Procedure
Code, indicating the lack of legal certainty in this matter. Therefore,
based on an analysis of Article 12(5) of the Commercial Procedure
Code of Ukraine, two criteria for classifying a case as minor can be
identified:

1. Objective criteria related to the claim amount, which should not ex-
ceed one hundred times the subsistence minimum for able-bodied persons.

2. Subjective criteria within the discretionary powers of the court
(classification of a case as minor at the judge’s discretion).

In relation to cases where the claim amount does not exceed 100 times
the subsistence minimum for able-bodied persons, the Supreme Court is
consistent!. However, the situation is different regarding the classification
of cases that are of significant public interest or have exceptional impor-
tance for the participant filing the cassation appeal. For instance, in case
Ne 904/8162/17, the Supreme Court refused to initiate cassation proceed-
ings, reasoning that the case was of minor significance. Arguments that
the appellant is a global leader in steel production and has established it-
self as an honest and conscientious enterprise in all business dealings were
deemed unconvincing?.

In another case, Ne 910/10189/17, the Supreme Court agreed with the
appellant’s arguments that the case, along with other similar cases concern-
ing copyright protection, «forms the legal field» in Ukraine in the area of
copyright law. The cassation court decision to initiate cassation proceed-
ings also noted that disputes in the field of copyright have only recently

' Decision of the Supreme Court in the composition of the panel of judges of the Cassation Com-

mercial Court dated March 5, 2018 in case Ne 910/17563/17. URL.: http://reyestr.court.gov.ua/
Review/72605527.

Decision of the Supreme Court in the composition of the panel of judges of the Cassation
Commercial Court dated April 13, 2018 in case Ne 904/8162/17. URL: http://reyestr.court.gov.
ua/Review/73397534.
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gained «more or less broad scope», and therefore, legal practice is still «in
the process of very complex formation»'.

In addition, a kind of barrier in exercising the right to appeal is provid-
ed by Article 293 Part 2 of the Commercial Procedural Code of Ukraine,
from the standpoint of the groundlessness of a cassation appeal in cases
with a claim amount not exceeding five hundred times the subsistence
minimum for able-bodied persons (except cases which, according to the
Commercial Procedural Code, are considered under the general proce-
dural rules), as well as in the case of appealing a ruling (except a ruling
closing the case) if: 1) the Supreme Court has already set out in its de-
cision a conclusion regarding the correct application of the legal norm
challenged in the cassation appeal, and the appellate court has reviewed
the judicial decision accordingly; or 2) the correct application of the legal
norm is evident and does not raise reasonable doubts about its application
or interpretation. In particular, in one of the cases, the economic court
of cassation additionally noted that the cassation appeal essentially boils
down to a reassessment of the circumstances established by the economic
courts of previous instances?.

Meanwhile, it is important to consider the presence of a temporal fac-
tor that also concerns the limitation of the right to appeal. This pertains to
filing a cassation appeal after one year from the date of the compilation of
the full text of the court decision, except in cases: 1) where the cassation
appeal is filed by a person who was not notified of the case consideration or
was not involved in it, if the court decided on their rights, interests, and/or
obligations; 2) where the deadline for filing a cassation appeal was missed
due to force majeure circumstances (Article 293 Part 4 of the Commercial
Procedural Code of Ukraine). This provision fits well within the overall
concept of protecting the rights and interests of individuals engaged in eco-
nomic activities, who cannot remain indefinitely unprotected.

Therefore, legislative filters on access to cassation review aim to bal-
ance private and public interests in the administration of justice. The cur-
rent restrictions on the right to cassation appeal are in accordance with the

' Decision of the Supreme Court in the composition of the panel of judges of the Cassation Com-

mercial Court dated April 16, 2018 in case Ne 910/10189/17. URL: http://reyestr.court.gov.ua/
Review/73473174.
Decision of the Supreme Court in the composition of the panel of judges of the Cassation
Commercial Court dated May 2, 2018 in case Ne 915/986/17. URL.: http://reyestr.court.gov.ua/
Review/73730384
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Constitution of Ukraine, under Article 129 par. 8 of which the fundamental
principles of judiciary include, among others, ensuring the right to appel-
late review of cases and, in specified cases defined by law, to cassation
appeal of court decisions.

3. The impact of soft law on the effectiveness of commercial
court proceedings

The scientific community generally positively assesses the appropriate-
ness of applying soft law in the absence of the possibility to use traditional
sources of law'. Soft law is typically associated with the field of interna-
tional law and refers to unofficial legal instruments (expressed in the form
of declarations, recommendations, standards, codes of conduct, and other
documents) that do not have direct legal binding force but are of a rec-
ommendatory nature and are used to regulate various issues and promote
the achievement of common goals. Soft law is usually used to promote
changes in behavior and practices of participants in international relations,
which can lead to further development and establishment of legal standards
in relevant areas.

V. S. Milash refers to soft law as a «product» of society used to regu-
late various spheres of activity. He rightly notes that contemporary «soft
contract law» exists on two levels (international and national), repre-
sented by legal doctrine, trade practices, customs, established practices,
pre-contractual agreements lacking legal force (such as letters of intent,
memoranda of understanding), and formulary law (excluding contrac-
tual templates developed and approved as normative legal acts), among
others?.

While legal literature acknowledges that «soft law» is not law per se,
consisting instead of non-binding documents and agreements of a recom-
mendatory nature, codes of conduct, or standards?, its role and significance

' Holovach H. O. Algorithms of Soft Law and Their Role in Shaping the Rule of Law in Modern

State. Private and Public Law. 2021. Ne 1. P. 83.

Milash V. S. Europeanization of Ukrainian Commercial Contract Law as a Direction of Legal

Integration. Current Issues of Law: Theory and Practice. 2018. Ne 1 (35). P. 50.

3 Malcolm N. Shaw. International Law. Cambridge, 2017. 8" edition. P. 87-88. URL : https://au-
raleague.com/Ipdf/international law/Malcolm%20Shaw%20-%20International%20Law%20
-%20Rajas%20Salpekar.pdf.
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cannot be underestimated, including in judicial practice. Y. Smychok cor-
rectly points out that sources of «soft law» in judicial practice contribute
to addressing such tasks: complementing court arguments (conceptualizing
legal positions), serving as a tool to overcome negative phenomena in law
(such as conflicts, gaps, ambiguous interpretations)’.

Currently, in commercial litigation, soft law instruments may include:
recommendations (documents containing advice or recommendations on
law, such as recommendations from the European Commission on Human
Rights); agreements (documents that do not have direct legal force but
contain conditions that may be recognized as valid in judicial proceed-
ings); directives (documents containing guidelines on the implementation
of legal norms, for example, directives of the European Union); resolutions
(documents that do not have direct legal force but contain instructions on
the application of legislation, such as resolutions of the Supreme Court),
and so forth.

If decisions of international non-governmental organizations (such as
the European Commission for Democracy through Law, commonly known
as the Venice Commission, and its well-known document «Rule of Law
Checklist»?) are constantly in the spotlight as soft law acts and their signif-
icance for domestic judiciary is widely recognized, then regarding national
soft law acts, there are some observations to be made.

Unfortunately, courts are reluctant to support the possibility of apply-
ing national soft law acts in forming judicial doctrine. Let’s consider the
activities of the Antimonopoly Committee of Ukraine (hereinafter - AMC)
regarding its powers to issue advisory explanations and their enforceabili-
ty, which are ambiguously perceived in practice. Specifically, the Supreme
Court in its ruling dated March 27, 2018, in case No. 910/13254/173 stated
that the advisory explanations of the AMC were or are advisory in na-
ture, do not contain mandatory norms, and cannot be cited as grounds for
overturning contested judicial decisions. This reflects the practice of lower

Smychok Ye. Sources of Soft Law and Their Influence on the Formation of Judicial Doctrine.
Legal Herald. 2020. Ne 4. P. 16-17.

Rule of Law Checklist: Commentary by the Venice Commission. URL : https://www.venice.
coe.int/images/SITE%20IMAGES/Publications/Rule%200f%20Law%20checklist%20UKR.
pdf.

Decision of the Supreme Court in the composition of the panel of judges of the Cassation
Commercial Court dated March 27, 2018, in case No. 910/13254/17. URL : https://reyestr.
court.gov.ua/Review/73098139.
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commercial courts (for example, the Decision of the Kyiv Appellate Com-
mercial Court dated January 31, 2018, in case Ne 910/14878/17)'.

We support the conclusion of O. P. Podtserkovnyi, D. V. Ziatina, and
O. P. Khamkhodera that the advisory explanations of the Antimonopoly
Committee of Ukraine, by their nature, are acts of general regulatory ef-
fect. They are not legislative acts and cannot create new legal norms; they
belong to the realm of soft law, which ensures uniform interpretation and
consistent application of legislative provisions®. Their existence has legal
consequences for participants in legal relations and influences their behav-
ior, thus these explanations should be considered by state authorities.

In this context, it is important to note that soft law not only addresses
deficiencies in the legal field or serves an ancillary role in justifying legal
positions in court but also unquestionably fulfills a third task, which in our
view is equally important — shaping guidance in legal practice and even in
some cases legislative activities. It can serve as a basis for creating new
laws and rules as it reflects real societal practices and needs.

Soft law sources such as the Opinions of the Consultative Council of
European Judges are increasingly referenced in court decisions. According
to S. Kozyakov, Opinion Ne 3 regarding the professional conduct of judges
was rarely used in 2012 but significantly more often in 2016 and 2021. In
2012, Opinion Ne 17 on the evaluation of judges’ activities was not utilized
by Ukrainian judges, whereas in 2021, it was applied 346 times. The Euro-
pean Charter on the Statute for Judges was used 43 times in 2012 and 2702
times in 20213. On April 23, 2023, during a Round Table, judges discussed
the appropriateness of applying Opinion Ne 25 regarding judges’ freedom
of expression, dated December 15, 2022*.

We cannot overlook the issue of legal doctrine in court decisions, as
they also belong to soft law. This includes scientific conclusions from

' Decision of the Kyiv Appellate Commercial Court dated January 31, 2018, in case No.

910/14878/17. URL : https://reyestr.court.gov.ua/Review/72008260.
2 Podtserkovnyi O. P., Ziatina D. V., Khamkhodera O. P. Issues of the legal nature of advi-
sory explanations of the Antimonopoly Committee of Ukraine. Economy and Law. 2021.
Ne 2. P. 12. URL : http://dspace.onua.edu.ua/bitstream/handle/11300/15922/%D0%A5%
D0%B0%D0%BC%D1%85%D0%BE%D0%B4%D0%B5%D1%80%D0%B0%2025.
pdf?sequence=1&isAllowed=y.
Zahrebelna D. International Law in National Judicial Practice: Problems and Perspectives.
URL : https://yur-gazeta.com/golovna/mizhnarodne-pravo-v-nacionalnomu-sudochinst-
vi-problemi-ta-perspektivi.html
4 Programme_Opinion _ 25 24.04.2023 Ukr 2759-9338-9319.1.pdf
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members of the Scientific-Consultative Council (hereinafter — SCC) at the
Supreme Court. In 2018, the Supreme Court referred to the SCC 87 times
and received 344 scientific conclusions from legal scholars. In 2019, the
number of judicial referrals to the SCC increased to 85, with 452 scientific
conclusions received. This trend of judicial referrals to legal scholars con-
tinued in subsequent years: in 2020, there were 105 requests from judges
and 413 scientific conclusions received, while in 2021, the Supreme Court
received 136 requests and 520 scientific conclusions from legal scholars'.
This underscores the high demand for expert assistance and support in re-
solving legal issues at a high level of professionalism.

Lately, we only encounter sporadic mentions in the texts of judgments
of the Supreme Court of these scientific conclusions (for example, Deci-
sion of the Cassation Administrative Court dated May 15, 2019, in case
Ne 825/1495/17), which judges themselves rightly point out the necessity
of?. Another problem associated with this is the accessibility of such scien-
tific conclusions. Currently, there is a negative experience in this regard. In
particular, the Eighth Appellate Administrative Court highlighted the Su-
preme Court’s unlawful refusal to provide a copy of the conclusion of the
Scientific-Consultative Council of the Supreme Court, issued upon request
in civil case Ne 757/7499/17-c (decision dated December 12, 2022, in case
Ne 380/7886/22 prov. Ne A/857/13297/22).

Regarding this, the European Court of Human Rights in its decision dat-
ed July 26, 2021, in the case «Juri€i¢ v. Croatia» (application Ne 58222/09)°
pointed out a violation of Article 6(1) of the Convention for the Protection
of Human Rights and Fundamental Freedoms because expert opinions of
eminent lawyers and conclusions and information obtained from various
institutions by the Constitutional Court were only made known to the ap-
plicant after the proceedings had concluded.

Scientific conclusions provided by legal scholars, being essentially soft
law, can assist not only in resolving specific court cases but also in the de-

' Urkevych V., Shumylo M. Science, Law, and the Supreme Court: Intersectional Lines.
URL : https://yur-gazeta.com/publications/practice/inshe/nauka-pravo-ta-verhovniy-sud-
yaki-isnuyut-liniyi-peretinannya.html.

2 Urkevych V., Shumylo M. Science, Law, and the Supreme Court: Intersectional Lines.
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The decision of the European Court of Human Rights in the case «Juri¢i¢ v. Croatia» (ap-
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velopment of legal doctrine itself. Since they are based on thorough analy-
sis of legislation and judicial practice, they can contribute to understanding
complex legal issues and the creation of new theoretical approaches to their
resolution.

Conclusions

When modernizing commercial procedural legislation, it is essential to
consider the specific nature of commercial relations and procedural tools
that would contribute to protecting the rights and legitimate interests of eco-
nomic entities and ensuring compliance with commercial law. Therefore,
the idea of abolishing commercial courts at this stage of Ukrainian judicial
development is ill-considered and detrimental to the economic system.

The unification of procedural legislation should not aim solely at achiev-
ing literal correspondence in the texts of articles or chapters of codes, or
even creating a single procedural code. Instead, it should strive towards
aligning Ukrainian judicial practice with European standards of justice.

One cannot equate restricting the right to appeal in cassation with re-
stricting access to justice. Currently, the issue lies not in the existence of
legislative limitations on the right to cassation appeal, but in society’s fail-
ure to recognize the impossibility of future cassation review of specific
cases and to focus on adhering to clear procedures at all stages of case
consideration. The application of legislative barriers to limit the right to
cassation appeal must be objectively justified and reasoned.

This means that:

1. The application of cassation filters must adhere to the fundamental
principles of commercial judicial practice, the tasks, and functions of the
cassation court.

2. The application of such restrictions should occur through the prism
of exercising discretionary powers of the cassation court, taking into ac-
count the interests of the state, society, individuals, and simultaneously im-
proving the quality of justice in the courts of first and appellate instances,
as well as enhancing societal trust in them.

3. The presence of various evaluative categories regarding the insignif-
icance of cases requires balancing legal positions with the involvement of
Supreme Court judges for their reasoned application when appropriate.
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Soft law can be used as a tool to influence the state in stimulating re-
forms of national legislation. Soft law instruments play a significant role
in supplementing judicial reasoning and enable courts to reach more ob-
jective and comprehensive decisions in specific cases. Their use helps en-
sure more precise, effective, and well-founded resolution of legal disputes,
thereby enhancing trust in the legal system.

Summary

It is argued that Ukraine's chosen European path of development re-
quires aligning domestic legislation with European standards of justice.
In modernizing commercial procedural legislation, it is important to con-
sider the specifics of commercial relations to protect the rights and legal
interests of business entities. It is confirmed that the idea of eliminating
commercial courts is currently considered premature and detrimental to the
economic system. The unification of procedural legislation should aim at
aligning Ukrainian judiciary practices with European standards of justice
rather than merely achieving textual consistency. It is established that one
of the guarantees of the right to a fair trial, recognized by the international
community, is the specialization of courts and/or judges. Simplifying judi-
cial procedures for certain categories of cases and implementing e-justice
in EU countries enhance judicial efficiency and accessibility.

The accessibility of justice is a prerequisite for establishing the judicia-
ry as a full-fledged mechanism for protecting human rights and freedoms.
The international community acknowledges the importance of this issue,
advocating for the internationalization of judicial standards. The right to
cassation appeal is fundamental in ensuring access to justice. It is estab-
lished that the application of cassation filters should be justified and align
with the principles of commercial judicial procedures.

In the context of globalization, flexible, adaptive, and innovative law,
such as soft law, plays an important role in effectively regulating new so-
cial phenomena and ensuring legal certainty. It is substantiated that soft
law acts can be used as a tool for influencing state reforms and supplement-
ing court arguments, leading to more precise, effective, and justified legal
resolutions, thereby enhancing trust in the legal system.

Keywords: procedural legislation, justice, European standards, judicia-
ry, law, legal instruments.
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Common agricultural policy of the EU:
general analysis and modern trends

Kachuriner V., Denysiak M.

Introduction

World food production must double by 2050 to meet the growing pop-
ulation and changing dietary habits. It faces the impacts of climate change
on biodiversity, soil, and water quality, as well as the demands of the global
market.

Thus, in the early years of European integration, the common desire to
increase food production and restructure agriculture led to the development
of'the Common Agricultural Policy (CAP). Sixty years later, the CAP is the
longest-running policy in the EU, providing vital support to farmers, rural
areas, and the entire agri-food system in the EU. It accounts for 31% of the
total EU budget for the period 2021-2027.

The EU’s agricultural production policy has significantly evolved over
the past decades to help farmers face these challenges and respond to
changing attitudes and expectations. The EU’s agricultural policy covers a
wide range of areas, including food quality, traceability, trade, and the pro-
motion of EU agricultural products. The EU financially supports its farm-
ers and encourages sustainable and environmentally friendly practices, as
well as invests in the development of rural areas.

In the agricultural sector, significant attention is focused on food safety,
as noted by O. G. Korytnyi. It is now recognized that an effective direction
for the transition to sustainable rural development is organic production
(regulatory principles are reflected in the EU’s Common Agricultural Pol-
icy). Ukraine, moving in this direction, should take into account the many
years of experience of European countries.

EU institutions cooperate in the development of food and agriculture
policies, their implementation, monitoring, and evaluation. National and
local authorities enforce laws agreed upon at the EU level. Through the EU
budget, funds are provided to member states according to rules established
at the EU level. The EU also monitors how laws are applied, their effective-
ness, and coordinates amendments.
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Agriculture and food industries and services provide over 44 million
jobs in the EU, including regular employment for 20 million people in the
agricultural sector itself. Thanks to diverse climates, fertile soils, farmers’
technical skills, and product quality, the EU is one of the world’s leading
producers and exporters of agricultural products. Our country, which has
embarked on the path of integration into the EU, will enhance the Union’s
capabilities in agricultural production, making Ukraine a promising partner
and, in the future, a significant EU member state.

1. General Legal Analysis of the Common Agricultural Policy of the
European Union

Agriculture is not just about food; it’s about rural communities and the
people living in them. It concerns our countryside and its valuable natural
resources. In all EU member countries, farmers support rural areas and
maintain the rural way of life. Without farms or farmers, our hamlets, vil-
lages, and market towns would suffer significantly — for the worse.

Many jobs in rural areas are connected to agriculture. Farmers need
machinery, buildings, fuel, fertilizers, and veterinary care for their animals.
Many people are employed in these “upstream” sectors. Others work in
«downstream» operations such as food preparation, processing, and pack-
aging. Still others are involved in food storage, transportation, and retail.

To ensure farmers operate efficiently and maintain modern and produc-
tive industries, they need access to the latest information on agricultural
issues, farming practices, and market developments. This is why the Com-
mon Agricultural Policy (CAP) enhances access to high-speed technolo-
gies in rural areas, thereby contributing to achieving one of the EU’s top 10
priorities — a connected digital single market.

Agriculture has created diverse environments and landscapes. Rural
areas are home to a great variety of fauna and flora. This biodiversity is
crucial for the sustainable development of rural areas.

Farmers provide public goods, the most important of which include
proper care and conservation of soils, landscapes, and biodiversity. The
market does not pay for these public goods. To reward farmers for this
service to society as a whole, the EU provides income support to farmers.
Climate change can negatively impact farmers. CAP provides financial as-
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sistance to adapt farming methods and systems to the effects of climate
change.

To avoid the negative side effects of some farming practices, the EU
encourages farmers to work using environmentally friendly methods. Es-
sentially, farmers face a dual challenge: producing food while protecting
nature and preserving biodiversity. Environmentally sustainable agricul-
ture that uses natural resources carefully is essential for food production
and the quality of our lives—today, tomorrow, and for future generations.
This underpins the primary policy of the EU in the field of agricultural
production.

As O. Vyshnyakov notes, “the emergence of EU agricultural law is due
to the need to give legal form to the common agricultural policy of the
EU. Article 4 of the TFEU attributes agriculture and fisheries (excluding
the conservation of marine biological resources) to the shared competence
of the EU and member states. According to part 4 of Article 38 (32) of the
TFEU, the functioning and development of the internal market of agricul-
tural products should be facilitated by the implementation of the common
agricultural policy’.

Examining the evolution of CAP, it can be seen that at different times,
reforms were aimed at achieving different goals. Let’s analyze the forma-
tion of CAP. In 1957, the Treaty of Rome established the European Eco-
nomic Community (the predecessor of today’s EU) among six Western
European countries.

Unlike agricultural policy in any single country, CAP was not the result
of a long evolution; it was created synthetically at a certain point in time
and replaced a significant portion of historically developed agricultural
policy regimes that previously existed in the first six EU member states.
The decision to include agriculture in the new common internal market
of the EU, despite significant differences in the agricultural policies of the
six founding countries, was considered necessary to create a certain polit-
ical balance between France’s interests in obtaining a larger market for its
export agricultural products and the benefits Germany was to gain in the
industrial sector. As a result, the Treaty of Rome, which created the EU in
1958, provided for the creation of a common agricultural policy, although
it still left many possibilities for how exactly this policy was to develop.
But relatively soon, a bold decision was made to choose the strongest pos-

' Bummnsikos O. K. IIpaBo €Bporeiicekoro Corosy : migpyunnk. Oneca: ®ewike, 2013. C. 559.
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sible degree of integration, i.e., the creation of a common organization of
the market for the most important agricultural products, ensuring not only
completely free trade in agricultural products in all EU member states but
also a common level of protection and support for agriculture throughout
the EU. This meant that in the future, all decisions on agricultural market
policy should be made centrally at the supranational EU level, and that the
new common agricultural policy should also be financed from the EU’s
common budget.

This also required decisions on setting the general level of price sup-
port. Prices during this period for agricultural products were eventually set
relatively high, and thus CAP embarked on a rather protectionist policy
course, implemented through intervention purchasing on the internal mar-
ket and variable levies and export subsidies at the borders with third coun-
tries. CAP remained on this protectionist course for quite some time, and
Germany, for example, was inclined to insist on maintaining high prices for
agricultural products, which significantly contributed to the development
of CAP.

Thus, in 1962, CAP was introduced, conceived as a common policy
aimed at providing affordable food for EU citizens and establishing a de-
cent and fair standard of living for farmers. During this period, new tar-
iffs and subsidies were introduced for agricultural trade between member
countries. This «agro-monetary» regime, which kept national agricultural
product prices separate on one hand but also increased the level of protec-
tion on the other, remained unchanged until the introduction of the euro in
1999.

In 1984, CAP achieved significant success, but significant problems
also arose. Farms became so productive that they produced more food than
needed. As a result, the EEC introduced several measures to bring produc-
tion levels closer to market needs.

The high level of price support soon led to surpluses of agricultural
products, and CAP faced rapidly increasing budgetary costs for acquiring
and maintaining intervention stocks and export subsidies. Expenditure on
CAP formed an increasing share of the total EU budget (reaching a peak
of 73% in 1985), pushing the EU to the brink of bankruptcy several times
in the 1980s. The EU, unwilling to reform CAP, tried to suppress the most
problematic symptoms of its excessive price support policy through vari-
ous forms of supply management, including quotas on sugar and milk pro-
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duction. However, the costs of intervention purchases and export subsidies
continued to rise. At the same time, tensions with the EU’s trading partners
and international criticism of CAP increased.

In 1992, CAP shifted from market support to producer support. Price
support was reduced, and direct payments to farmers were introduced.
They were encouraged to be more environmentally responsible. The re-
form coincided with the 1992 Earth Summit in Rio, which launched the
principle of sustainable development.

During the Uruguay Round of GATT negotiations, the moment was
finally reached when the EU could no longer maintain its outdated market
policy under CAP. Agriculture Commissioner MacSharry initiated a course
of reforms in 1992, reducing the level of price support and introducing
direct payments to EU farmers as compensation. This paved the way for
the successful conclusion of the Uruguay Round, which also abolished the
EU’s variable levies, replaced by fixed tariffs.

Thus, this period is associated with MacSharry reforms. During this
time, several waves of EU enlargement took place, affecting the review of
CAP financing. According to the MacSharry reforms, the system of reg-
ulating purchase prices was abolished, and instead, direct payments per
hectare of agricultural land were introduced'. This approach unified pay-
ments and created favorable conditions for the rational use of natural and
material resources for producers. During this period, producers could inde-
pendently determine the volumes and nomenclature of agricultural prod-
ucts, choosing the best strategies for developing their own farms.

Since the 2000s, the leading idea of CAP has been ensuring the sus-
tainable functioning of the EU’s agricultural sector through financing rural
development and strengthening environmental protection and food safety
requirements. At the beginning of the 2000s, CAP reform continued, spe-
cifically decoupling direct payments from production.

As a result, the structure of CAP fundamentally changed: a significant
part of the former price support was transformed into fixed payments per
hectare for EU farmers. EU agricultural product markets also became much
more open to international companies, and prices became more volatile.

In 2003, CAP provided income support. The new CAP reform decou-
pled subsidies from production. Farmers now received income support on

' CninbHa arpapsa nonituka €sporneiicbkoro Cor3y: MOXKIHBOCTI Ta BUKIMKY 17151 YKpaiHu. K.:

HICJL, 2011. C. 11.
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the condition that they care for agricultural land and adhere to food safety,
environmental, health, and animal welfare standards.

In 2007, the EU consolidated many market policy regimes that pre-
viously existed for individual product sectors under a single Regulation
establishing a common market organization for all agricultural products'.
The most important CAP instrument during this period for use on the
internal market was intervention purchasing at predetermined minimum
prices, applied to several major agricultural product sectors (cereals, rice,
sugar, olive oil and table olives, beef and veal, milk and dairy products,
pork, lamb, and goat meat). After the CAP reforms, limits were set on the
quantity that could be purchased for intervention. As a result, intervention
purchasing was primarily limited to a safety net function, used when mar-
ket prices fell to very low levels.

In 2013, CAP was reformed to enhance the sector’s competitiveness,
promote sustainable agriculture and innovation, support jobs and growth in
rural areas, and provide financial assistance for productive land use.

In particular, during this period, several important EU regulations were
adopted:

» Regulation (EU) No 1305/2013 of the European Parliament and the
Council of 17 December 2013 on support for rural development by
the European Agricultural Fund for Rural Development (EAFRD)?;

» Regulation (EU) No 1306/2013 of the European Parliament and the
Council of 17 December 2013 on the financing, management, and
monitoring of the common agricultural policy?;

» Regulation (EU) No 1307/2013 of the European Parliament and the
Council of 17 December 2013 establishing rules for direct payments

' Commission Regulation (EC) No 1243/2007 of 24 October 2007 amending Annex III to Regu-
lation (EC) Ne 853/2004 of the European Parliament and the Council laying down specific hy-
giene rules for food of animal origin (Text with EEA relevance). Official Journal. 25.10.2007.
L 281.P. 8-11.

2 Regulation (EU) Ne 1305/2013 of the European Parliament and of the Council of 17 December
2013 on support for rural development by the European Agricultural Fund for Rural Develop-
ment (EAFRD) and repealing Council Regulation (EC) Ne 1698/2005. Official Journal. 2013.
L 347. P. 487-548.

3 Regulation (EU) Ne 1306/2013 of the European Parliament and of the Council of 17 Decem-
ber 2013 on the financing, management and monitoring of the common agricultural policy
and repealing Council Regulations (EEC) Ne 352/78, (EC) Ne 165/94, (EC) Ne 2799/98, (EC)
Ne 814/2000, (EC) Ne 1290/2005 and (EC) Ne 485/2008. URL: http://data.europa.eu/eli/
reg/2013/1306/2018-01-01 (nara 3BepHenHs: 10.05.2024).
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to farmers under support schemes within the framework of the
common agricultural policy';

* Regulation (EU) No 1308/2013 of the European Parliament and the
Council of 17 December 2013 establishing a common organization
of the markets in agricultural products? etc.

The 2013 reform and the overall plans of the CAP for the period 2014-
2020 were aimed at transforming independent assistance into a multi-
functional support system. The system of separating agricultural aid and
providing general income support, which began in 2003, was replaced in
2013 by a system in which tools are once again linked to specific goals or
functions. Lump-sum payments to agricultural enterprises were replaced
by a phased or stratified payment system that includes seven components:
a basic payment; a payment for greening environmental public goods (the
ecological component); a supplement for young farmers; a «redistributive
payment» through which farmers can receive additional support for the
first hectares of agricultural land; additional income support in areas with
specific natural constraints; production-related assistance; and finally, a
simplified system for small farmers. Moreover, it is envisaged that the di-
rect payment packages available to each Member State will be gradually
adjusted until they reach a minimum payment level per hectare in euros by
2019 (the so-called «external convergence» process)®.

During this period, there is a consolidation of the two pillars of the
CAP: the first pillar, which fully finances direct aid and market measures
through the European Agricultural Guarantee Fund; and the second pillar,
which covers rural development through co-financing mechanisms. The
modulation of direct payments under the second pillar was abolished and
replaced by a mandatory reduction of basic payments exceeding 150,000

' Regulation (EU) Ne 1307/2013 of the European Parliament and of the Council of 17 December
2013 establishing rules for direct payments to farmers under support schemes within the frame-
work of the common agricultural policy and repealing Council Regulation (EC) Ne 637/2008
and Council Regulation (EC) Ne 73/2009. URL: http://data.europa.eu/eli/reg/2013/1307/2018-
02-05 (mara 3BepHenns: 10.05.2024).

2 Regulation (EU) Ne 1308/2013 of the European Parliament and of the Council of 17 December

2013 establishing a common organisation of the markets in agricultural products and repeal-

ing Council Regulations (EEC) Ne 922/72, (EEC) Ne 234/79, (EC) Ne 1037/2001 and (EC)

Ne 1234/2007. URL: http://data.europa.eu/eli/reg/2013/1308/2018-01-01 (mara 3BepHEHHS:

10.05.2024).

The common agricultural policy — instruments and reforms. URL: https://www.europarl.

europa.eu/factsheets/en/sheet/107/the-common-agricultural-policy-instruments-and-reforms

(nara 3BepreHHs: 10.05.2024).
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euros («progressive reductiony). Flexibility between the pillars was also in-
creased: from 2015, Member States were given the opportunity to transfer
funds between the two pillars (up to 15% of the initially allocated amounts
from the first pillar to the second and up to 25% for some Member States
from the second pillar to the first).

A more integrated, targeted, and territorial approach to rural develop-
ment is foreseen. Better coordination of rural activities with other structural
activities is also envisaged. The wide range of existing instruments under
the second pillar of the CAP should be simplified to focus on supporting
competitiveness, innovation, «knowledge-based agriculture,» the estab-
lishment of young farmers, sustainable management of natural resources,
and ensuring balanced regional development.

Thus, as we can see, the CAP is the oldest common policy of the
EU. Since 1962, it has been reformed several times to adapt to new chal-
lenges and a changing European and global environment. In February
2017, the Commission launched public consultations on the future of the
CAP. Over the three-month consultation period, more than 320,000 re-
sponses were received. They demonstrated strong support for the policy,
as well as a desire for it to be simpler, more flexible, and more focused
on ensuring a fair income for farmers and addressing environmental and
climate challenges.

Jyrki Katainen, Vice-President for Jobs, Growth, Investment, and Com-
petitiveness, said: «The Common Agricultural Policy has been on our plate
since 1962. While we must ensure that it continues to provide, for exam-
ple, healthy and tasty food for consumers and jobs and growth in rural
areas, the CAP must also evolve alongside other policies. Our proposal is
an important step towards modernizing and simplifying the CAP following
extensive consultations with stakeholders. The new delivery model intro-
duced by the Commission will ensure greater subsidiarity towards Member
States and calls on them to create CAP strategic plans covering their ac-
tions under both Pillar I and II, ensuring simplification, better coherence,
and monitoring of results'.

Climate change and pressure on natural resources will continue to im-
pact agriculture and food production. The future CAP must reflect greater

! The Future of Food and Farming — for a flexible, fair and sustainable Common Agricultural

Policy. URL: https://ec.europa.eu/commission/presscorner/detail/en/IP_17 4841 (mara 3Bep-
Henns: 10.05.2024).
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ambitions regarding resource efficiency, environmental care, and climate
change measures.

In 2019, the Directive on Unfair Trading Practices in Business-to-Busi-
ness Relationships in the Agricultural and Food Supply Chain was ad-
opted. It emphasizes the need to establish a minimum Union standard for
protection against unfair trading practices to reduce the number of such
practices that can negatively impact the living standards of the agricultural
community. The minimum harmonization approach in this Directive al-
lows Member States to adopt or maintain national rules that go beyond the
unfair trading practices listed in this Directive'.

As noted by some researchers, the overall CAP has failed in terms of
biodiversity, climate, soil degradation, and socio-economic issues®. The
European Commission’s proposal for the CAP post-2020 aims to enhance
sustainability opportunities. However, it also allows Member States to
choose less-known implementation paths. Therefore, it’s crucial to meet
citizens’ demands for sustainable agriculture and address systemic short-
comings in the CAP, utilizing a wide range of available scientific evidence
and knowledge.

Environmental priorities within the CAP under the European Green
Deal project can be achieved by taking appropriate actions to ensure
sustainable food production, preserve biodiversity, and mitigate climate
change. The CAP has undergone several reforms aimed at improving its
environmental and social efficiency. While some positive results have been
achieved, more effective measures were needed to reverse negative trends,
highlighting the need for more fundamental changes in the CAP to address
both environmental and socio-economic challenges.

The CAP post-2020 is aimed at addressing environmental issues and
sustainable development, introducing a new green architecture and deliv-
ery model that offers Member States greater flexibility in implementing
CAP elements.

The agreement on the sixth major CAP reform was officially adopted
in December 2021, with the new CAP set to be implemented from 2023.

' Directive (EU) 2019/633 of the European Parliament and of the Council of 17 April 2019 on
unfair trading practices in business-to-business relationships in the agricultural and food sup-
ply chain. Official Journal. 2019. L 111. P. 59.

Action needed for the EU Common Agricultural Policy to address sustainability challenges /
Guy Pe’er, Aletta Bonn, Helge Bruelheide, Petra Dieker, Nico Eisenhauer et. al. People and
Nature. 2020. Ne 2. P. 305-316.
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It is designed to ensure a sustainable future for European farmers, provide
more targeted support to small farms, and give EU Member States greater
flexibility to adapt measures to local conditions'.

The proposed reforms aim to pave the way for a more equitable, en-
vironmentally friendly, and productivity-oriented CAP, ensuring stable,
safe, and healthy food supply for EU citizens. Agriculture and rural areas
are central to the European Green Deal, and the new CAP will be a key
instrument in achieving the ambitious «Farm to Fork» and biodiversity
strategies.

The goals, principles, and financing of the EU’s agricultural sector are
reviewed every seven years to adapt to changing social and economic cir-
cumstances. The European Commission, Council of Ministers, and Euro-
pean Parliament reached a compromise on the subsidy period from 2014 to
2020 for the CAP, as well as the multiannual financial framework.

One of the key acts governing the EU’s CAP today is Regulation (EU)
2021/2116 on the financing, management, and monitoring of the Common
Agricultural Policy. This regulation sets out rules for funding, manage-
ment, and monitoring under two main CAP funds.

According to this regulation, the CAP must continue to strengthen its
response to future challenges and opportunities by stimulating employ-
ment, growth, and investment, combating and adapting to climate change,
and translating research and innovations from labs to fields and markets.
Additionally, the CAP must address citizens’ concerns regarding sustain-
able agricultural production?.

The Common Agricultural Policy for the period 2023-2027 will be
structured around 10 key objectives. These objectives, focused on social,
environmental, and economic goals, will form the basis for developing
CAP strategic plans across EU countries®.

Agriculture is a sector supported almost exclusively at the European
level, unlike most other sectors of the economy, where responsibility lies

' Agriculture. URL: https:/eur-lex.europa.eu/summary/chapter/agriculture.html?root_default=-

SUM_1_CODED%3D03 (mara 3Bepuenns: 10.05.2024).
2 Regulation (EU) 2021/2116 of the European Parliament and of the Council of 2 December
2021 on the financing, management and monitoring of the common agricultural policy and
repealing Regulation (EU) Ne 1306/2013. Official Journal. 6.12.2021. L 435. P. 187-261.
HoBa cminbHa cimbepkorocnogapebka nomituka €C ma 2023-2027 poxu. URL: https:/
ukragroconsult.com/news/Neva-spilna-silskogospodarska-polityka-yes-na-2023-2027-roky/
(nara 3BepuenHs: 10.05.2024).
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with the national governments of member states. It is crucial to coordinate
policies for a sector that ensures food security and plays a key role in the
use of natural resources and economic development of rural areas.

The main objectives of the CAP are to increase agricultural productiv-
ity to ensure stable and accessible food supplies for consumers, as well as
to ensure the welfare of farmers in the EU. All member states share these
two goals, neither of which can be achieved without financial support for
agriculture and rural areas.

The fact that the updated CAP delegates the competence to specify ag-
ricultural policy to the member states provides Ukraine with an opportu-
nity for effective European integration. National agricultural policy should
continue to evolve exclusively in the direction of implementing EU CAP
goals, aligning support directions and formats for agricultural producers.
Today, it is possible and necessary to draw parallels between CAP instru-
ments and support for Ukraine’s agricultural sector and to align them as
closely as possible'.

The EU’s CAP allows for better utilization and distribution of budgetary
resources. It creates a single large European market for agricultural products
where a unified approach to supporting agriculture ensures fair conditions
for farmers competing in the internal EU market. Without a common poli-
cy, each EU member state would continue to pursue national policies with
varying degrees of influence in this sector and levels of state intervention.

The policy established at the European level provides common rules in
the single market, mitigates market instability where necessary, protects
progress made in recent reforms aimed at enhancing the competitiveness
of European agriculture, and ensures a common trade policy.

CAP stimulates competitiveness and innovation by helping farmers in-
crease productivity and enhance their technical skills. In its early years,
CAP encouraged farmers to use modern equipment and new methods,
including chemical fertilizers and pesticides, to boost food production to
meet population needs.

In subsequent years, research and innovation have become crucial for
farmers to produce more efficiently with fewer resources. In response to
food surpluses that arose as a result, the focus shifted. Now, CAP helps
farmers:

' Crapikosa JI. CriibHa arpapra nosituka €C i 3aBgaHHs YKpaiHH B KOHTEKCTI €BpOiHTerpanii

(Tw1aH HaOMIDKEHHS MOJITUK 1 rapMoHi3anii 3akoHonaBcTBa). Kuis, 2022. C. 30.
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* Farm in ways that reduce greenhouse gas emissions.

» Use environmentally friendly agricultural machinery.

e Meet health, environmental, and animal welfare standards.

* Produce and sell regional specialties.

» Utilize forests and woodland more productively.

* Develop new uses for agricultural products in sectors such as

cosmetics, medicine, and crafts.

EU research funds are directed towards developing new agricultural
management systems so that farmers can meet the numerous challenges
ahead, particularly those related to climate change and increasing pressure
on natural resources.

Implementing the Common Agricultural Policy is one of the EU’s most
important tasks today, with a significant portion of the EU budget allocated
to agricultural subsidies.

2. The tools of the European Union’s

Common Agricultural Policy (CAP) are crucial due to agriculture’s de-
pendence on weather and climate, as well as the inherent time lag between
consumer demand and farmers’ ability to respond by growing more wheat
or producing more milk. Given that food consumption is generally constant
compared to other products, even small changes in production quantities
can significantly impact prices. This business uncertainty justifies the im-
portant role played by the public sector in ensuring income stability for
farmers.

The reforms of the EU’s agricultural policy are aimed at developing
tools to minimize and manage global and disintegration risks for agricul-
tural producers, further advancing programs with agro-ecological content,
and promoting market orientation among farmers'.

0. K. Vyshnyakov in his textbook proposes the following approach to
classify instruments of the Common Agricultural Policy (CAP) of the Eu-
ropean Union for internal market regulation of agricultural products:

a) Price formation for agricultural products; b) Various types of produc-
tion volume restrictions (including quotas for specific types of agricultural

' 3Binuyk T. O. Cyuacna nmapagurma CrinbHoi arpapHoi nonituku €C sk mpoTHIis I00aIbHIM
BUKJIMKaM Ta ae3interpauii. Exonomika AIIK. 2017. Ne 10. C. 84.
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production); ¢) Premiums and subsidies; d) Intervention purchases of agri-
cultural products; e) Financing of agricultural product storage'.

V. F. Shukalovich emphasizes the presence and importance of not only
legal but also financial instruments within the Common Agricultural Pol-
icy (CAP). In his article, he points out that in July 2018, the European
Commission proposed its recommendations for the EU CAP for the period
from 2021 to 2027. These proposals affirm the role of organic farming in
supporting sustainable development policies. The upcoming agricultural
policy should reinforce this role and provide incentives through improved
financial support mechanisms for farmers who supply consumer goods di-
rectly to the market. With properly defined motivation mechanisms and an
adequate budget in the next CAP, a significantly larger number of farmers
will be able to make a substantial contribution to environmental conserva-
tion, addressing climate change issues, and rural development post-20202.

N. V. Shibaeva and T. M. Kvyatko note that the practical implementa-
tion of the Common Agricultural Policy (CAP) is the responsibility of the
intergovernmental bodies of the EU (the Council and the Commission).
The researchers emphasize that the implementation of the CAP is car-
ried out through a series of instruments, which the European Commission
groups into two «pillars» (these pillars will be discussed in detail below):

First pillar:

» Export subsidies

*  Support for market prices

» Storage of products

¢ Customs tariffs

Second pillar:

* Single area payment scheme

* Single farm payment

* Payments partially linked to production levels

* Additional payments

*  Measures to ensure the competitiveness of the agricultural sector

and forestry, environmental conservation, and rural landscape
preservation

Bummnsikos O. K. ITpaso €sponeiicskoro Corosy : minpyunuk. Ogeca: ®enikce, 2013. C. 566.
lTykanosuu B. ®@. Opraniune BupoOHUITBO €Bporneiicbkoro Coo3y: OCHOBHI TPEHIN Ta aKTy-
aNbHI IHCTUTYIIOHANBHI TpaHcdopMalil. Aepapna nonimuxa €sponeticvrkoeo Colo3y: 6UKIUKU
ma nepcnexmugu: MoHorpadis / 3a pex. mpod. T. O. 3inuyk. Kuis: «I{entp yub6oBoi mitepary-
pm», 2019. C. 490.
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» Improving the quality of life in rural areas and diversifying rural

economies

* LEADER program'.

In our opinion, in addition to the aforementioned instruments, it is ad-
visable to propose the following: founding acts, secondary legislation of the
EU, voluntary agreements, integration policy, environmental management
system, eco-labeling?. The development of agricultural production process-
es involves various ways of impacting the environment, and here we can
also note that other legal instruments play a significant role in this process,
which have substantial economic foundations, such as: ecological standard-
ization, environmental management systems and audits, environmental im-
pact assessment, agricultural taxes, and EU agricultural legislation®.

The implementation of the Common Agricultural Policy is carried
out through defined instruments grouped into «pillars»: the first pillar
includes market organization and support for farmers; the second pillar
focuses on rural development, improving quality of life, and diversifying
rural economy*.

The first pillar is characterized by government support serving several
purposes: firstly, it aims to reward various services that agriculture pro-
vides to society and ensure the preservation of these services. Farmers bear
significant responsibility for conserving cultural landscapes and provid-
ing the population with an adequate supply of high-quality food products.
They shape the social structure in rural areas and create income and jobs.

Secondly, in areas concerning environmental conservation, animal wel-
fare, and consumer protection, European farmers must adhere to signifi-
cantly stricter standards than their counterparts in other parts of the world.
These higher standards often increase production costs and can be a com-
petitive disadvantage in the global market.

Iu6aesa H. B., Kpsatro T. M. EBomnronist ciinbHoi arpaproi nomituku €C. Bicnuk Xapkiscobro-
20 HAYIOHATIbHO20 MEXHIUHO20 YHIgepcumenty CilbCbko2o eocnooapcmea imeni Ilempa Bacu-
aenxa. 2015. Bumn. 162. C. 307-308. URL: http:/nbuv.gov.ua/UJRN/Vkhdtusg 2015 162 42
(nara 3BepHeHHs: 13.05.2024)

Kaaypinep B. JI. IIpaBoBi iHCTpyMEHTH Ta IPHHIUIN IONITHKH €Bpomneiicbkoro Coosy y
cdepi ciIbCHKOTOCTIONapCEKOro BUpoOHUITBA. Avnapo Cneysunyck. 2022. Tom 1. C. 130.
Kaaypinep B. JI. IIpaBoBi iHCTpyMeHTH eKonoriqHoi Homituku €Bponeiicsroro Corosy y chepi
CUIBCHKOTOCTIONAPCHKOTO BUPOOHHULTBA. [1ig0enHoyKpaincykuil npasHuvuil yaconuc. 2022.
Ne 4. C. 181.

Kopurauii O. I OcobmuBocTi arpapaoi nomituku €C: MoxuBoCTi 111 Ykpainu. Haykosuil
sicnux Ionicca, 2020. Ne 2(21). C. 53.
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Thirdly, direct payments help protect and stabilize farmers’ incomes by
mitigating the impact of price fluctuations on agricultural produce, which
can sometimes be extreme.

Therefore, the first pillar consists of income support and market mea-
sures. Income support is provided through various types of direct payments,
mostly paid per hectare and contingent upon compliance with various reg-
ulatory acts, including ecological aspects. Since 2014, 30% of direct pay-
ments have been linked to three «greening» requirements, which have been
assessed as largely ineffective'.

Since 2023, agri-environmental schemes (AES) have served as a new
tool for direct payments, rewarding farmers who voluntarily provide addi-
tional ecological services. AES further enhances the environmental contri-
bution of direct payments. There are seven available schemes, including
well-known provisions such as additional fallow land or the extensification
of permanent pastures to benefit biodiversity. However, future funding may
also support new options, such as agroforestry system management.

There are several leverage points available to strengthen the link be-
tween direct payments and European public goods: these levers involve
instruments, verifiable conditions (beyond legal obligations), adequate
pricing, and binding budget shares. AES with public goods potential are
one of the tools in the toolkit that could enhance the legitimacy of direct
payments for public goods. The regulation project describes this tool as
follows: «Agri-environment schemes, voluntary for farmers... should be
defined by Member States as a payment provided either to stimulate and re-
ward the provision of public goods through agricultural practices beneficial
to the environment and climate, or as compensation for implementing these
practices. In both cases, they should aim to improve the environmental and
climate performance of CAP and, therefore, go beyond the mandatory re-
quirements already established by the conditionality system»?.

The second «pillar» involves supporting rural development. In addi-
tion to supporting farmers through direct payments under the first pillar,
another primary objective of the CAP is to create an attractive future for

' Action needed for the EU Common Agricultural Policy to address sustainability challenges /

Guy Pe’er, Aletta Bonn, Helge Bruelheide, Petra Dieker, Nico Eisenhauer et. al. People and
Nature. 2020. Ne 2. P. 306.

Common Agricultural Policy 2023-2027: the Commission approves the first CAP strategic
plans. URL: https://ec.europa.eu/commission/presscorner/detail/en/ip_22 5183 (mara 3Bep-
nennsi: 10.05.2024).
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rural populations. The European Agricultural Fund for Rural Development
(EAFRD) serves as the main instrument for supporting the implementation
of EU’s shared priorities for rural development.

Therefore, the second pillar relates to the Rural Development Programs
and includes tools to support rural areas, as well as agro-environmental and
climate measures, payments for organic farming, and Natura 2000 sites.
The latter three are considered environmentally effective. Support for areas
with natural constraints has a varied impact on the environment'.

The priorities for supporting rural development are based on long-term
strategic goals: enhancing the competitiveness of the agricultural sector,
ensuring sustainable use of natural resources, and strengthening the eco-
nomic capacity of rural regions. Agro-environmental and climate mea-
sures, organic farming, and animal welfare measures are important tools
for achieving the environmental goals of the CAP.

Agro-environmental measures are a compulsory component of rural
development programs and are currently the most significant voluntary
tool for meeting environmental protection requirements in agriculture and
achieving ecological objectives. Farmers participating in agro-environ-
mental measures voluntarily commit to using environmentally friendly and
resource-efficient land-use and farming methods over a five-year period.
These measures, which exceed minimum legislative requirements, make a
significant contribution to soil and water protection, biodiversity conserva-
tion, climate protection, and landscape enhancement. Farmers receive spe-
cial grants as compensation for income loss and additional costs incurred
by complying with stricter environmental requirements.

The strategic plan of the CAP promotes sustainable agricultural produc-
tion, rewards ecological and climate services, and supports the long-term
viability of rural areas. In this context, an environmentally sustainable agri-
cultural sector ensures food security in the medium term while conserving
natural resources.

The EU’s Common Agricultural Policy is implemented through a sys-
tem of instruments that support agricultural product prices and subsidize
agriculture, which in turn consists of three elements: a) Income-price sup-
port: regulating agricultural product prices and maintaining the income of
agricultural producers at an appropriate level; b) Structural: forming an

' Oppermann R., Beaufoy G., Jones G. High nature value farming in Europe. 35 European coun-

tries — Experiences and perspectives. Ubstadt-Weiher, Germany: Verlag Regionalkultur, 2012.
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optimal economic structure of agricultural production, defining preferred
forms and methods of agricultural management; ¢) Rural: supporting social
development in rural areas.

CAP legislation establishes a common set of indicators as part of a new
efficiency, monitoring, and evaluation system. Monitoring of these indica-
tors will be conducted through annual implementation reports and midterm
reviews of CAP strategic plans twice a year to assess the progress of EU
countries in achieving CAP objectives'.

Accordingly, EU agricultural legislation as a tool for implementing ag-
ricultural policy also differentiates according to the elements and sectors
of agricultural policy mentioned above, establishing separate rules within
the implementation of the EU’s common agricultural policy elements and
special rules for individual sectors, namely markets for specific types of
agricultural products. This has led to the formation of a complex system
of EU agricultural legislation that has proven challenging for practical ap-
plication, prompting actions by EU institutions to simplify it. The princi-
ples of EU agricultural law derive from the provisions of the Treaty on the
Functioning of the European Union (TFEU)?.

Farmers are the backbone of a stable and secure food supply for over
500 million citizens. Therefore, the Common Agricultural Policy supports
farmers in several ways:

— Income Support: Direct payments ensure income support for farmers
and reward them for providing public goods that are typically not
paid for in markets, such as caring for rural landscapes.

— Market Measures: The European Commission can take measures to
address complex market situations, such as sudden drops in demand
due to health concerns or price falls resulting from temporary
oversupply in the market.

— Rural Development Measures: National (sometimes regional)
development programs are created to address specific needs and
issues faced by rural territories. While member states formulate their
programs from the same list of measures, they have flexibility in
addressing the most pressing concerns in their respective territories,
reflecting their specific economic, natural, and structural conditions.

HoBa cminbHa cimbepkorocnogapeska momituka €C Ha 2023-2027 poxu. URL: https:/
ukragroconsult.com/news/Neva-spilna-silskogospodarska-polityka-yes-na-2023-2027-roky/
(nara 3BepreHHs: 10.05.2024).

Bummnsikos O. K. ITpaso €sponeiicsroro Corosy : minpyunuk. Ogeca: ®ewnike, 2013. C. 560.
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Integral to rural development programs, the «KLEADER approach»
encourages local residents to address local issues.

3. Economic and Legal Instruments of the Common Agricultural Policy
of the European Union

Market measures and income support are exclusively financed from the
EU budget, while rural development measures are based on multiannual
programming co-financed by Member States.

Market measures are aimed at stabilizing agricultural product markets,
preventing the escalation of market crises, boosting demand, and helping
EU agricultural sectors better adapt to market changes. They are part of the
regulation of the common market organization, which sets the framework
within which EU agriculture operates in the single market. Market inter-
vention measures are financed through the European Agricultural Guaran-
tee Fund'.

Government intervention involves purchasing and storing products by
EU countries’ governments or their institutions, which are later sold back
into the market. The goal is to prevent prices from falling to unacceptably
low levels.

Currently, government intervention is available in several sectors prone
to price fluctuations. To combat this instability, the EU has implemented a
mechanism to mitigate the impact on farmers during years with particular-
ly low prices.

Assistance Schemes for Specific Sectors

Government intervention can operate through a fixed price mechanism or
through tenders. The fixed price mechanism means that the EU sets a fixed
price at which a certain quantity of any type of product will be purchased.
This acts as a minimum price, helping to prevent the market price from fall-
ing below a sustainable level. The tender mechanism means that operators
offer a certain price, and quantities below the price set by the EU after appli-
cations are submitted are purchased at the price proposed by the operators.

During periods of lower market prices, the EU can also provide support
to private sector operators by paying for the cost of storing their products

! Market measures explained. URL: https://agriculture.ec.europa.eu/common-agricultural-

policy/market-measures/market-measures-explained_en (mara 3sepuenns: 10.05.2024).
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for a certain period. This temporarily reduces the impact of short-term sur-
plus supply.

Emergency measures are applied when a crisis or threat of a crisis aris-
es, requiring a specific response to prevent or mitigate the impact of a sud-
den price drop. These measures allow the European Commission to quick-
ly take appropriate actions during periods of severe market imbalance, loss
of consumer confidence due to health risks to the public, animals, or plants,
or specific problems.

Agricultural product prices are regulated by legal means. Prices for spe-
cific types of such products are determined in Council legal acts, issued
based on proposals from the Commission after consultations with the Eu-
ropean Parliament. The legal basis for applying exceptional measures in
agricultural markets is Regulation (EU) No 1308/2013".

Assistance schemes for specific sectors address particular issues in cer-
tain agricultural markets within the EU. These schemes aim to enhance the
ability of EU agricultural sectors to adapt to market conditions and increase
their competitiveness and sustainability. The fruit and vegetable sector, for
instance, relies on producer organizations. Other sectors include specific
measures for crisis prevention and risk management, which can act as mar-
ket intervention mechanisms.

Although price and yield fluctuations are key risk factors for profit,
extreme drops in price and yield result in extreme income drops only about
half of the time. Diversification and high profitability of sales reduce in-
come risk, while heavy use of borrowed capital and external labor increase
risk. The risk management challenges have grown over the past two de-
cades, indicating that effective risk management must be tailored individ-
ually for each company, considering the diversity of company structures
and organizations.

A systematic collection of risk management tools shows that a wide
range of potential instruments exists to improve risk management at the
farm level. Income-based tools play an important role in the US, but are
not as common in the EU. Margin- or income-targeted tools offer very
effective hedging but often create significant administrative difficulties,
which is a major reason why these tools are rarely used internationally.

' Regulation (EU) Ne 1308/2013 of the European Parliament and of the Council of 17 December
2013 establishing a common organisation of the markets in agricultural products and repeal-
ing Council Regulations (EEC) Ne 922/72, (EEC) Ne 234/79, (EC) Ne 1037/2001 and (EC)
Ne 1234/2007. Official Journal. 2013. L 347. P. 671-854.
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Index-based tools (subsidized) are relatively common in the US, but rarely
used in European countries.

Hedging instruments pay off in case of significant income loss. Farmers
must contribute to a fund and receive payments if income drops more than
30 percent of the farmer’s three-year average annual income. The maxi-
mum compensation is 70 percent of the lost income. This tool applies to
income, thus covering a variety of individual risks.

Modernization as a Priority of the Common Agricultural Policy

Modernizing farms has always been and remains an important goal of
the CAP. Many EU farmers have received grants to modernize their agri-
cultural buildings and machinery. Others have used grants to improve the
quality of their livestock and their farming conditions. The challenge is to
ensure that modernization helps farmers become economically competi-
tive and adopt environmentally sustainable methods. Rural development
measures under the CAP will remain a significant driver of change and
progress, offering farmers opportunities to improve their farms and, more
broadly, the rural areas in which they live. Over the next decade, our farm-
ers will become more efficient and competitive.

Grants, Loans, and Other Means of Support

While grants and loans play a crucial role in helping farmers, there are
also other means of support. These include financial guarantee schemes
and insurance. Most farms are relatively small, with the average EU farm-
er having only 16 hectares of land. The small size of their farms makes it
difficult for farmers to get the best market price for their products. Market
prices may not reward their efforts to improve quality and add value. The
CAP increasingly helps farmers strengthen their negotiating positions with
other participants in the food chain.

Regulation of Prices and Income Support

Price regulation and maintaining agricultural producers’ incomes at an
adequate level is one of the existing CAP instruments. The EU helps farm-
ers by encouraging:

* Formation of producer organizations: This allows farmers to group
together to sell their products collectively, giving them greater
market power in the food chain.

»  Other forms of cooperation to provide farmers with more leverage
in the market and enhance profit margins and competitiveness.

» Specialized production types, such as organic farming.
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* Contractual relations throughout the food chain.

* Creation of mutual funds and insurance schemes to allow farmers to
better respond to market instability or rapid price drops.

Risk Management and Marketing Instruments

The 2013 reform provided financial support for farmers wishing to
use such tools. Europe has developed a range of tools to ensure safe and
high-quality food, including marketing standards, quality systems for
product designation, certification systems, and hygiene rules.

For most agricultural products, marketing standards exist. These de-
fine product categories, minimum product standards, and some labeling re-
quirements. They inform the consumer (e.g., the origin or variety of fruits
and vegetables) and help compare prices among products of similar quali-
ty. These standards facilitate trade within Europe.

Quality Systems and Certification

In addition, the EU has established a quality system for designating
products with specific qualities. There are three logos associated with their
geographical origin:

* Protected Designation of Origin (PDO): This status is given to
food products entirely produced in a specific geographic area using
recognized skills and ingredients from that region, associated with
its geographical origin.

* Protected Geographical Indication (PGI): This indicates food that
has quality and reputation linked to the region where at least one
stage of production occurred.

* Traditional Speciality Guaranteed (TSG): This label applies to
European quality food products produced according to traditional
recipes.

For organically produced products, there is a special European logo
ensuring adherence to European organic production standards. Organic
farming respects the natural life cycles of plants and animals, minimizing
environmental impact.

Certification Systems

Voluntary certification systems guarantee compliance with specifica-
tions, including environmental protection, animal welfare, product taste,
and fair trade. The European Commission has developed guidelines to har-
monize these systems to limit restrictions on producers and ensure con-
sumers are not misled.
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Certification is a conformity assessment procedure where an indepen-
dent organization certifies in writing that a product, process, or service
meets established requirements. For Ukraine, a new and yet unused regu-
latory mechanism is environmental certification, which should become an
integral part of the management and regulation of the economy.

Environmental Certification

When creating an environmental certification system, its specific goal
is to protect not only consumers from substandard and dangerous products
but also the environment from the harmful effects of such products and
destructive human activities. Therefore, the division of mandatory and vol-
untary spheres, national security interests, and market interests in defining
the system’s structure and rules are particularly important for environmen-
tal certification.

The system for awarding eco-labels is not mandatory. Its goals include
promoting the design, production, marketing, and use of products with
minimal environmental impact and improving consumer information about
the environmental impact of products. To receive an eco-label, a product
must meet strict environmental criteria. The EU has developed criteria for
several product categories, including toilet paper, fertilizers, washing ma-
chines, and dishwashers.

In the EU, voluntary certification predominates. For Ukraine, given its
overall ecological condition, there is a need for enhanced state manage-
ment in environmental safety and control over compliance with environ-
mental requirements. This factor emphasizes the primary importance of
mandatory environmental certification for our country.

Conclusions

The Common Agricultural Policy plays a crucial role in providing EU
citizens with nutritious, high-quality, and safe food at affordable and fair
prices. Over the years, the CAP has evolved to meet changing economic
circumstances and citizens’ demands, remaining a powerful EU response
to challenges such as food security, climate change, and rural growth and
employment. It will continue to promote smart, sustainable, and inclusive
growth. As it has for the past 50 years, the CAP will keep evolving, bring-
ing benefits to all EU citizens.
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The CAP has been one of the most important areas of European policy
since the unification of Europe. It continuously adapts to the changing liv-
ing conditions in Europe. Globalization, climate change, and the strength-
ening of rural areas will shape the future profile of the CAP. In this context,
the agricultural sector finds itself in the tension zone between social and
environmental responsibility and the economic need for sustainable entre-
preneurial actions.

The CAP has gone through several reforms and development stages.
Since 2023, the implementation of the CAP has aimed at ensuring a sus-
tainable future for European farmers, providing more targeted support to
small farms, and allowing EU member states greater flexibility to adapt
measures to local conditions.

The CAP includes two environmental protection tools: environmental
measures in the first pillar of the Common Agricultural Policy and environ-
mental measures in the second pillar. Agri-environmental and conservation
measures are the most important tools for environmental protection, cli-
mate action, and nature conservation within the CAP.

The following legal and financial instruments of EU agricultural
policy can be highlighted: founding acts, secondary EU legislation,
voluntary agreements, integration policy, eco-labeling, environmental
standardization, the environmental management and audit system, en-
vironmental impact assessment, agricultural taxes, and EU agricultural
legislation.

Summary

Agriculture is the only sector in the European Union with a common
policy. Launched in 1962, the CAP is an agriculture-focused policy tar-
geting member states. Initially, the main instruments of the CAP included
agricultural price support, direct payments to farmers, supply control, and
border measures. Through reforms, the CAP introduced direct payments
to compensate farmers. Over time, the list of instruments has expanded.
Today, the following EU agricultural policy instruments can be proposed:
founding acts, secondary EU legislation, agricultural legislation, eco-la-
beling, standardization, the environmental management and audit system,
environmental impact assessment, and risk management. It is important
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to note that the EU encourages farmers to adopt sustainable and environ-
mentally friendly practices and invests in the development of rural areas.
Therefore, a current direction of the CAP is the introduction of environ-
mentally sustainable agriculture.

Keywords: EU, CAP, economic and legal instruments, environment,

agriculture and food industries, EU agricultural law, production.
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The potential of modernization of legal regulation of border
activities in the modern state

Matvieiev O.

Introduction

The situation that has developed in the modern world is characterized
by the aggravation of the confrontation between the USA, the EU, China
and Russia, in which most of the other states of the world are involved in
one way or another, and they feel the consequences of this confrontation.
The world community is acquiring the characteristics of separation on new
grounds, including in the legal sphere. It is difficult to overestimate the
negative consequences of a divided world legal order for humanity, be-
cause the earthlings are now faced with global problems that require radi-
cal and urgent collective decisions and actions: global warming, pandemic,
ecology, energy and food crises, etc. The desire of the authorities of various
countries to close their territories from the growing flows of migrants ac-
tualizes the issue of the functioning of state borders in optimal parameters
for the country. That is why the field of state border protection has recently
been characterized by high activity in the search for modern legal means of
solving a wide range of issues that arise today. The spectrum and nature of
the available approaches in different states reflects the historical experience
in this area, established socio-cultural models and traditions, the distribu-
tion of political forces and even the peculiarities of the prevailing politi-
cal-legal (or non-legal) regime in one or another country. For example, on
December 13, 2022, the Danish Supreme Court found former Minister of
Immigration and Integration Inger Stojberg guilty of official misconduct
and sentenced her to two months in custody. I. Stoiberg held the position of
minister from 2015 to 2019, during this period, on her instructions, 23 cou-
ples who applied to Denmark for asylum, whose wives were minors, were
divorced. In February 2016, the ministry under the leadership of I. Stoiberg
issued a corresponding order. The court recognized it as illegal, ignoring
the claims of lawyers and the ex-minister herself that it was the only means
of combating forced marriages to which minors were encouraged. Know-
ing such problems in the practical plane, it is also necessary to note that
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similar situations are saturated with illegal manifestations (fake marriages,
domestic violence, illegal «businessy, fraud, etc.). Among other things, this
example shows the extremely complex nature of decisions to be made in
this area.

The analysis shows that the processes of transformation of the legal reg-
ulation of border protection are taking place with varying intensity in the
majority of countries, which, on the one hand, complicates the coverage of
many aspects of this issue, and on the other — motivates to identify certain
trends and regularities in the implemented measures. And also — such a
picture needs a more thorough, separate study that can clarify all sides of
this problem. Therefore, taking into account the limitations determined by
the framework of the dissertation research, we will try to identify the main
directions and trends characteristic of this process in modern conditions.

1. Modern processes of transformation of legal regulation regarding
border protection

First of all, it should be noted that among the factors that determine the
features of the modern stage of development of the legal regulation of state
border protection, the «old» ones, that is, those that have been in effect
for a long time (globalization), and relatively new ones, that is, those that
appeared relatively recently, in the medium-term period, retain their influ-
ence (the introduction of the visa-free regime of the European Union, the
annexation of Crimea, the rejection by Russia of part of the territory of the
Luhansk and Donetsk regions), as well as new ones, that is, those that have
arisen in recent years and even months (a sharp aggravation in international
relations caused by the imperial militaristic behavior of the Russian lead-
ership, aimed at for the subjugation of Ukraine, its full-scale and unprec-
edentedly brutal war against our country and the production of great risks
of a new world war). It is quite obvious that these factors have different
orientations, their directions sometimes do not coincide or are even polar.
And the legislation regulating this sphere should «find» and establish a cer-
tain balance to minimize the negative consequences of opposing processes.
Thus, the introduction of a visa-free regime with the European Union, as
well as with many countries popular for tourism and recreation, led to an
exponential increase in state border crossings, which required changes in
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the organization of border activities in order to speed up the processing
of documents in combination with the introduction of civilized ones valid
in the European Union and other democratic states of transparent proce-
dures and rules. On the other hand, against this background, the activities
of criminal groups that «specialize» in human trafficking, smuggling of
drugs, weapons, illegal migration, etc. are intensifying.

At the same time, it is necessary to take into account the factors that re-
strain and even oppose the necessary transformations. As noted by V. Niky-
forenko, the first deputy head of the State Border Service of Ukraine, in
addition to the historically unresolved problems of ensuring the security of
the state border (corruption, unsatisfactory funding, outdated infrastruc-
ture, technical means, etc.), Uk Raina faced new, more dangerous chal-
lenges. The military aggression of the Russian Federation, the occupation
and annexation of certain territories, the presence of an uncontrolled sec-
tion of the border with Russia and temporary internal borders, the spread
of transnational organized crime and other factors require the search for
new effective state management mechanisms to ensure the protection of
national interests in the field of state border security’. Such a cardinal con-
clusion fully corresponds to the nature of the situation on the borders of
Ukraine today, however, there is a lack of «breakthroughy ideas that would
direct the search for solutions in a qualitatively new direction. Therefore,
the main source here should be the identification and meticulous profes-
sional analysis of modern threats in the field of state border security. And
the objective criterion is the ratio of the proposed ideas and solutions to
the nature of those new and potential threats that concern the security of
the state border of Ukraine. And even in such conditions, the experience
of advanced countries in this sense can become, in my opinion, a possible
resource that can serve the search for such ideas.

The response of individual states to the challenges and risks arising in
the field of state border security makes up separate stories that are both very
interesting and useful, and most importantly, they provide examples of ex-
perience that can be used to improve public relations in this area, provided
a creative approach is taken. . A global trend caused by modern challenges,
as well as associated with increased turbulence in geopolitical relations be-
tween the main world players, has become an accentuated desire of national

' Nikiforenko V. Modern risks and threats to national security in the sphere of state border pro-

tection. Knowledge, Education, Law, Management. 2020. Ne 3 (31). Vol. 2. P. 120-125.
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states to focus on solving internal problems, and as a result — to «close off»
from the surrounding world by strengthening their own state borders. This
modus operandi was clearly demonstrated by the USA under the adminis-
tration of D. Trump, as evidenced by the withdrawal of Great Britain from
the European Union, as well as the measures taken by individual EU mem-
ber states to strengthen border protection within the Union, etc. As for the
politics of non-democratic regimes, events here are developing, relatively
speaking, «in a downward spiral», that is, in the situation of the «modern-
ized 60-70s of the 20th century», when similar countries lived under the
laws of the «Iron Curtain». For Russia, the treacherous full-scale military
attack on Ukraine on February 24, 2022 became a kind of Rubicon of the
return to the Iron Curtain, according to the apt designation of the President
of Ukraine V. Zelenskyi. Unfortunately, a group of countries (China, India,
Hungary, North Korea, Syria, Iran, Iraq, Belarus, etc.) support or play along
with the destructive policy of the Russian regime is a deterrent to improving
the international situation and ensuring a fair international legal order. The
conducted research provides grounds for distinguishing the approaches that
have developed in the development processes of individual countries and in
a general sense are characteristic of developed Western democracies, on the
one hand, and on the other — authoritarian and totalitarian regimes.

On the European continent, the policies, decisions and actions of the in-
stitutions of the European Union play an increasingly important role in the
implementation of modern standards of the functioning of state borders. In
2004, a decision was made to create the Agency for the Protection of Ex-
ternal Borders (Frontex), the primary purpose of which was to develop and
implement uniform standards. In addition, the organization was supposed
to promote the training of border guards in EU countries, analyze risk fac-
tors, monitor the development of technical means for border protection and
control. Its task is also to coordinate actions to expel illegal migrants from
the territory of the European Union.

The problem came to the fore several years ago, when the issues of
border protection sharply intensified on the territory of the EU. As German
Chancellor A. Merkel noted in April 2017, the level of security of the EU
countries is quite low, as the borders of the EU, as before, remain trans-
parent for the penetration of anti-social elements capable of criminal and
terrorist activities. It turned out that residents of non-European countries,
having found themselves on the territory of the EU through the border of
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any country, can move freely within the borders of the entire Union, with
almost no risk of being «found» by law enforcement officers and special
services. As A. Merkel believed, only the strengthening of border protec-
tion and the creation of a single register of persons entering and leaving the
Schengen area will be able to protect national interests and ensure the safe-
ty of residents of this region. However, no effective measures were taken.

After the refugee crisis of 2018, when almost 150,000 migrants entered
the European Union, the protection of external borders is a priority for the
EU. In October 2021, at a meeting in Brussels, the ambassadors of the EU
member states approved the decision to gradually expand the European
Agency for the Protection of External Borders (Frontex) to 10,000 em-
ployees by 2027 [75]. (in 2005, the Frontex staff consisted of 30 people).
At one time, the proposal for a significant increase in personnel was al-
ready discussed, but in 2018 this decision was not supported by a number
of countries: some believed that it was expensive, Italy and Greece did
not want to give up their sovereignty, and the Czech Republic generally
believed that member states should protect their borders independently.
However, the crisis created by the Belarusian authorities on the border with
Poland and Lithuania in the fall and winter of 2021-2022 forced the op-
ponents of this decision to change their position, and it received support.
The strengthening of Frontex, together with others, will allow the EU to
have a prepared and properly equipped effective structure that will be able
to respond quickly to challenges and threats at the borders of the EU, in-
cluding involving up to 1,500 employees in a relevant situation, and even
without the consent of a specific state, where the units of the Agency will
be deployed and involved. This institution may well serve as a prototype
for future structural transformations in the protection of Ukraine’s borders,
which will be necessary after the end of the war with Russia.

Striving to implement European standards, Ukraine actively cooper-
ates with the structures of the European Union. Since December 1, 2005,
the European Union Border Assistance Mission to Moldova and Ukraine
(EUBAM) has been operating in Ukraine, the legal basis of which is the
«Memorandum of Understanding» dated October 7, 2005, signed by the
European Commission and the Governments of Moldova and Ukraine’.

' MemopaHayM IIpo B3aEMOPO3yMiHHS MiXk Ypsiaom Ykpainu, Ypsiiom Peciy6Gniku Mongosa ta

€Bponeiicbkoro Komiciero oo Micii €sponeiicbkoi Komicii 3 HagaHHs JOMOMOTH B IIUTAHHSIX
xopzoHy B Ykpaini ta PecryOnini Mongosa. URL: https://zakon.rada.gov.ua/laws/show#Text.
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The mission aims to promote the implementation of border and customs
regulations and practices that meet EU standards and meet the needs of
partner countries. For 15 years, EUBAM provided constant support to the
departments of Moldova and Ukraine to ensure modern and effective bor-
der management, in particular on the Transnistrian section of the common
state border.

An important direction in the development of the border protection sys-
tem on a European basis is the constant expansion of cooperation with
countries whose experience can be useful in this regard. First of all, we are
talking about countries that are neighbors of Ukraine, with which there is
an understanding and reliable relations have developed. A prominent place
here is cooperation with the Republic of Poland, with which Ukraine is
connected by a common border, common history and similar approaches in
many respects. The experience of Poland is valuable for Ukraine primarily
because the initial conditions of the transformations from socialism to Eu-
rope in our countries were quite similar. However, unlike Ukraine, where
the post-Soviet elite, despite pro-European rhetoric, hindered real progress
towards Europe, Poland made a powerful breakthrough, and today’s situ-
ation can be a clear example of what Ukraine could achieve and what we
should strive for now’.

2. Legislation of foreign countries in the field of border protection: a
comparative analysis

In the context of our research, a comparative analysis of the legislation
of Ukraine and Poland in the field of border protection may be of scientific
and practical importance in terms of how the legal regulation in Ukraine in
this area correlates with the legislation of Poland, which underwent signif-
icant transformations in connection with joining the European Union and
NATO.

For example, it is necessary to refer to the Law of Ukraine «On the
State Border Service of Ukraine»? as a basic legislative act in the field of

' Bacapab O. T., Marsees O. B. KomnaparusHauit anani3 3akony Yrpainu «IIpo JlepxaBHy mpu-

KOpZOHHY ciy0y Ykpainm» Ta 3akony [lombmi «O crpaxku rpaniuneid». /Ipasosi nosenu.
2021. Ne 13. C. 8-14.

IIpo neprkaBHy IPHKOPHOHHY CIy:kOy Ykpainu : 3akon Ykpainu Bim 03.04.2003 p. Ne 661-
IV. Bioomocmi Bepxosnoi Paou Yxpainu. 2003. Ne 27. Cr. 208.
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activities of the domestic border structure, which is similar in purpose and
content to the Law of the Republic of Poland «On Border Guards»'.

A meaningful analysis of these laws shows that their general content
is quite tangential. There are sufficient grounds to assert that the Law of
Ukraine «On the State Border Service of Ukraine» generally and mainly
complies with the norms of international law and the European concept of
integrated border management.

The differences appear in the fact that the Law of the Republic of Po-
land «On the Border Guardy is presented in a more casuistic style, it for-
mulates in more detail the legal norms that regulate the activities of the
Polish border agency, which in some situations can be interpreted as an
advantage of Polish legislation. Ukrainian law, on the other hand, provides
greater opportunities for the independent discretion of law enforcement
entities, and in this we see both opportunities and risks.

These differences regarding the basic provisions of the legal tech-
nique of Ukrainian and Polish laws also explain the differences in their
structure — the Law of the Republic of Poland «On Border Guards» is
larger in size and consists of 15 chapters, while the Law of Ukraine «On
the State Border Service of Ukraine» contains 9 chapters. In particular,
among the sections containing general provisions, which determine the
general structure, powers, rights and duties, financial support for the per-
sonnel of the border guard of Poland, as well as final provisions, the law
«On Border Guards» determines the procedure for the use of weapons
and other force measures at the border, regulates the procedure for com-
pleting service in the Polish border guard, establishes disciplinary and
criminal liability of personnel, and also contains a section regulating the
rules of cross-border cooperation of EU member states?. In the Ukrainian
legislation, the above-mentioned relations are regulated by a number of
other laws and by-laws. This is the Law of Ukraine «On Military Duty
and Military Service» dated 25.03.19925, the Law of Ukraine «On Social
and Legal Protection of Servicemen and Members of Their Families «

! Ustawa z dnia 12 pazdziernika 1990 r. o Strazy Granicznej. URL: https://isap.sejm.gov.pl/isap.
nst/DocDetails.xsp?id=WDU19900780462

2 Ustawa z dnia 12 pazdziernika 1990 r. o Strazy Granicznej. URL: https://isap.sejm.gov.pl/isap.

nst/DocDetails.xsp?id=WDU19900780462

IIpo BilicbKoBUiT 000B’ 430K Ta BilicbKOBY CiTyk0y : 3akoH Ykpainu Bix 25.03.1992 p. Ne 2232-

XII. URL: https://zakon.rada.gov.ua/laws/show/2232-12#Text
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from 12.20.1991/, the Law of Ukraine «On the Disciplinary Statute of
the Armed Forces of Ukraine» from 03.24.1999°, as well as the Crimi-
nal Procedure Code of Ukraine’. This is also the decree of the President
of Ukraine approving the «Regulations on military service by citizens
of Ukraine in the State Border Service of Ukraine» dated 12/29/2009
No. 1115/20097, order of the Administration of the State Border Service
of Ukraine dated 10/21/2003 No. 200 «On the approval of instructions
on the use of weapons, military equipment, armament of ships (boats),
planes and helicopters of the State Border Service of Ukraine, special
means and measures of physical influence during the protection of the
state border and the exclusive (sea) zone of Ukraine»’ and others.

It is obvious that the presence of numerous normative acts does not con-
tradict either the principles of European or national legislation. However,
the dispersion of the norms regulating the activity of the DPS of Ukraine,
not only in special, but also in general acts, can cause certain difficulties in
the processes of applying the law. Therefore, in our opinion, the accumula-
tion in one document of norms regulating the activity of the border agency,
as is done in the Polish law, is a more successful option of rule-making
activity.

An essential condition for the effective functioning of any structure
is a clear regulation of the tasks assigned to it. The tasks of the border
agencies of Ukraine and Poland are indicated at the very beginning of
the legislative acts, thereby establishing the main vector of their activ-
ities. The analysis of the laws of Ukraine and Poland allows us to state
that the main tasks of the border structures of both countries include:
protection of the state border, carrying out border control in the estab-

! TIpo couianbHuil Ta HPABOBHIT 3aXUCT BiliCBKOBOCITY KOOBLIIB Ta WiICHIB iX cimeil : 3akoH YKpaiHu

Bix 20.12.1991 p. Ne 2011-XI1I. Bigomocrti BepxosHnoi Pagu Ykpainu (BBP). 1992. Ne 15. Cr. 19.
Ipo Jucuumninapuuii Craryt 30poiinnx Cun Ykpainu : 3akon Ykpainu Bix 24.03.1999 p.
Ne 551-XIV. URL: http://zakon.rada.gov.ua/laws/show/551-14

Kpuminansauil nponecyansHuil kogeke Yipainu : 3akoH Ykpainu Bix 13.04.2012 p. Ne 4651-
VL. URL: http://zakon.rada.gov.ua/laws/show/4651-17

ITpo ITonoxeHHs PO NPOXOIKEHHS IPOMasIHAMH YKpaiHu BilicbKoBoi ciry:x0u B JlepkaBHiil
IIPUKOPAOHHIH ciryx01 Ykpainu : Yka3 [Ipe3unenta Ykpainu Big 29.12.2009 p. Ne 1115/2009.
URL: http://zakon5 .rada.gov.ua/[s}}}laws/show/ 1115/2009

Ipo 3arBepmxenHs [HCTPYKLT mpo 3acTocyBaHHs 30poi, O0WOBOI TeXHIKH, 030pOEHHS KOopa-
OmiB (KaTepiB), MiTaKiB i BEpTONLOTIB JlepikaBHOI IPUKOPAOHHOI CIIy>KOM YKpaiHH, crieniab-
HUX 3aC00iB Ta 3ax0/1iB (hi3MYHOTO BIUIMBY ITiJ 4aC OXOPOHHU JIEPIKABHOTO KOPIOHY Ta BUKIIFOY-
HOI (MOpchKoi) ekoHOMIuHOT 300N Ykpainu : Haka3z Anqminictpanii Jlep:xaBHOI IPHKOPAOHHOT
ciryx6u Ykpainu Bix 21.10.2003 p. Ne 200. URL: http://zakon.rada.gov.ua/laws/show/z0963-03
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lished order, combating illegal migration, detecting and fighting crimes
and administrative offenses at the border, stopping cases of illegal move-
ment goods across the state border, as well as interaction with other
bodies in ensuring border protection.

So, despite the conceptual similarity of the Law of Ukraine «On the
State Border Service of Ukraine» and Polish legal acts, in particular «Dzi-
ennik ustaw rzeczypospolitej polskiej», it can be stated that the Polish law
is characterized by a more complete and detailed exposition of legal norms
in the field of activity of the Polish border agency, which, in our opinion
opinion, can be borrowed by domestic rule-makers. But it is important
that the provisions of the Ukrainian law fully comply with the norms of
international legislation and the European concept of integrated border
management.

It is worth stating that after the adoption of this law in Ukraine in 2003,
the changes made to it in the following years were related to the implemen-
tation of the principles of European law, taking into account the concept of
integrated border management. The Law of Ukraine dated March 18, 2004
approved the «Nationwide Program for the Adaptation of Ukrainian Leg-
islation to the Legislation of the European Uniony, according to which the
process of transformation of Ukrainian legislation on a pan-European basis
was initiated. A significant step in this direction was made after the signing
of the Association Agreement between Ukraine and the EU.

Thus, in accordance with European standards, the «Strategy of inte-
grated border management for the period until 2025» has been approved
in Ukraine. Among the strategic goals and objectives for the implemen-
tation of state policy in the field of integrated border management, the
document defines: optimization of control procedures at the border with
the provision of an appropriate level of security; prompt response to of-
fenses at the state border; control over the maritime situation; improve-
ment of the legal framework in the field of risk analysis and assessment;
normative settlement of issues of information exchange in matters of co-
ordination of activities of subjects of integrated border management; in-
troduction of an effective mechanism of international cooperation for the
development of integrated border management in Ukraine; ensuring ef-
fective countermeasures against cross-border crime by law enforcement
agencies; improvement of the mechanism of detection of illegal migrants
and their return to the countries of origin; introduction of an evaluation
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system that determines the real state of implementation of tasks of inte-
grated border management, etc.’.

The situation that has developed in recent years at the borders of the
European Union, Great Britain and the United States of America in con-
nection with a significant increase in the flow of migrants has forced the
authorities of various countries to take measures to protect their borders,
to adopt certain decisions and projects that require attention and analysis
The palette of rather colorful approaches and actions is quite wide, and the
effectiveness is often questionable.

Perhaps the most famous in this sense was the project of a concrete wall
on the US-Mexico border, which the US presidential candidate D. Trump
promised to build during his 2016 election campaign (its cost is estimated
from 12 to 70 billion dollars). After becoming president, Trump pushed
this idea hard, which led to the conflict with Congress, which refused to
allocate 5.7 billion dollars for it. In order to break the resistance of political
opponents, the Trump administration at the end of 2018 resorted to insti-
gating a «shutdown» of the federal government, as a result of which almost
800,000 federal employees did not receive salaries for a month or were sent
on unpaid leave.

The opposition to this and previous’ projects is based on the conclu-
sions about the low efficiency of this method of protecting the territory
from the infiltration of migrants, especially since according to the data of
the US Department of Homeland Security, the number of illegal migrants
entering the US territory has steadily decreased: if from 2000 to fiscal
year 1,600,000 migrants arrived in the USA, in 2018 — less than 400,000.
However, the number of those who legally arrived in the USA, but stayed
there after the visa expired, is constantly increasing: in 2018, the number
of such persons reached 700,000. Thus, persistence in implementing the
wasteful project was a consequence of the populist model of the D. Trump
administration, which was quite obvious to independent experts. «Simple
solutions» to complex problems are a way for populists to achieve their
own political goals, which in fact distances constructive solutions to these
kinds of problems.

' TIpo cxsanenus: Crparerii iHTErpOBaHOTO YIpPABIiHHS KOpAOHaMH Ha mepiog 1o 2025 poxy

: Posmopsmxenns Kabinety MinictpiB Yipainu 24.07.2019 p. Ne 687-p. Ogiyiunuii sicnux
Ipesuoenma Yrpainu. 2019. Ne 70. Ct. 184. 469.

2 Secure fence act of 2006. Public law 109-367—oct. 26, 2006. URL: https://www.govinfo.gov/
content/pkg/PLAW-109publ367/pdf/PLAW-109publ367.pdf
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Along with the implementation of measures to strengthen border pro-
tection and combat unauthorized border crossings, European countries
are developing positive border capacity for the exchange of people and
goods. The experience of Estonia, which was presented by Marius Kutate-
ladze — the chief operating officer of the GoSwift company, Tarmo Kohv —
the special representative of the Ministry of Internal Affairs of Estonia in
Ukraine, and Helen Ennok — the first secretary of the Estonian embassy for
economic issues, was interesting for Ukrainian specialists. The company
«GoSwift» won the tender and in 2011 began to implement the electronic
service «Electronic queuesy in Estonia’.

Until the electronic queue reservation system was implemented in Es-
tonia, traffic jams were formed at the border with trucks and cars, because
the checkpoints could not cope with the flow of vehicles. Nowadays, such
a problem no longer exists. As Stanislav Baluyev, the head of Zakarpattia
Customs, notes, in the context of the development of the border infrastruc-
ture of Ukraine, the «Electronic Queues» service is of some interest’.

General trends towards strengthening border protection have a rather
characteristic manifestation in Germany, where changes were made to the
Federal Border Guard Act of Germany, which significantly expanded the
powers of this service. Now it has the right to conduct searches and estab-
lish surveillance on major transit roads, railway stations and in their vi-
cinity. Half of all illegal immigrants are apprehended with public involve-
ment. Thus, the Federal Border Guard actively advertises and promotes
whistle-blowing activities in the border region, which is also enshrined
in legislation. To activate the public in the protection of the state border,
a special service of the so-called security telephone has been organized,
where residents can report suspicious cases free of charge 24 hours a day’.

The experience of Moldova, which has been working for a long time to
implement European standards in the field of state border security, is useful
for Ukraine. a number of provisions of this nature are directly enshrined
in the legislation of this country. Yes, Art. 6 of the Law of the Republic
of Moldova «On the Border Police» contains norms that provide that the
border police participate in ensuring the international legal order and in

! EnexktpoHHE OpOHIOBaHHS YEPr CTBOPIOE CHPHSATINBI YMOBM [UIsS IMOJICTHICHHS TOPTIBII.

Ecroncskuii nocin. URL: http://zak.sfs.gov.ua/media-ark/news ark/print-358341.html
Tak camo.

JlaBpunens A. €. MiXXHapoIHO-IIPaBOBE PETYITIOBAHHS IPUKOPIOHHOTO KOHTPOMIO. FOpuouu-
nutl waconuc Hayionanvnoi axademii énympiwnix cnpas. 2011. Ne 2. C. 181-186.
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the implementation of international medical and sanitary regulations’. It
should be noted that the last provision came in handy during the period of
the spread of the coronavirus disease in the world and the fight against the
COVID-19 pandemic.

According to the researchers, borrowing the experience of European
countries in building the interaction of relevant border services with pub-
lic authorities should become one of the priority directions on the way to
reforming this institution of public administration in Ukraine. However, as
practice shows, thoughtless borrowing of European experience does not
provide the proper effect, creates legislative contradictions, leads to gaps
in the regulation of certain types of legal relations, significantly reduces
the level of efficiency of state administration in general and control in par-
ticular’.

The new situation in the world forces European countries to find
new approaches to ensure their security and counter new challenges and
threats. Thus, French President E. Macron announced in December 2021
that France intends to change the rules of the Schengen zone. In February
2022, speaking at an informal meeting of the ministers of internal affairs of
the European Union, E. Macron emphasized the need for urgent reform of
the Schengen zone in connection with the problem of migration due to the
threat of terrorism in Europe. «Migration has turned into a hybrid weap-
on capable of destabilizing Europe,» the French president explained. The
reform of the Schengen system will enable more reliable protection of the
external borders of the European Union, for which it is proposed to form
the Schengen Council zone, within which heads of ministries will be able
to make decisions aimed at protecting external borders®. Therefore, the ac-
tions of the European Union, with which Ukraine shares common borders
and closely cooperates in this area, require the attention of the Ukrainian
authorities, the study of EU positions and trends in the development of
border protection regulation in order to correlate Ukrainian policy and ac-
tivities on a sound scientific basis. An example can be the US State Border

' On the Border Police: Law of the Republic of Moldova No. 283 of 28.12.2001. URL: http://
lex.justice.md/viewdoc.php=doc&id=34&lang=2

lananrox f1. C. Micue NIpHKOPAOHHUX CIy:KO B CHCTeMi OpraHiB IyOIiuHOI BIafu €BpONeH-
CBKHX KpaiH. /[epoicaste ynpasninus: yOOCKOHANEHHS Md PO3GUMOK : eleKMPOHHUL HCYPHAL.
2017. Ne 12. URL: http://www.dy.nayka.com.ua/?op=1&z=1153

Maxkpon 3axiukaB crBoputu Paxy Illenrencekoi 3oHum mis 3axucty xopmoniB €C. URL:
https://Ib.ua/world/2022/02/03/504566_makron.html
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Patrol Service, which determines the priorities of its activities taking into
account changes in the world and the country, challenges and threats to the
security of the state border: in 2011, a strategy for 2012-2016 was devel-
oped’, and in February 2021, after the attack on Ukraine and related tasks,
a strategy for 2022-2026 was launched’.

A completely different trend continues to unfold in the practice of coun-
tries where democratic traditions have not been established, and sometimes
the processes of curtailment of freedoms and democratic practices domi-
nate, which in one way or another finds its manifestation in «innovationsy»
in the field of border protection. In these countries, border protection is
being developed against the background of military programs.

At one time, the Chinese defense corporation NORINCO announced
that it was building a new border and coastal defense system on a na-
tionwide scale with the national BeiDou satellite system, or BDS. This
system is designed for high-precision monitoring and communication for
border guards and unmanned aerial vehicles, it will allow determining
the position of moving targets with an accuracy of up to a centimeter,
and stationary targets up to a millimeter. As Professor Brahma Chellani
points out, in parallel with building up its military power, China, ignor-
ing international law, is gradually expanding its maritime and land bor-
ders without firing a shot, using «legal weapons as an important compo-
nent of China’s broader asymmetric hybrid warfare». The blurring of the
line between war and peace was established by the official strategy of the
Chinese regime in the doctrine of «Three Wars» («San zhong zhanfay).
The pen can be stronger than the sword, as well as legal, psychological
and media weapons allow to influence public opinion. An example of
such a legal weapon is the recently approved laws «On Land Bordersy,
«On Coast Guard» and «On Maritime Safety», which, in fact, allow the
use of force in disputed areas. This has already led to aggravation of re-
lations with neighboring India, Japan, and Bhutan, and has caused risks
regarding Taiwan.

As evidenced by the analysis of the practice of various states in ensur-
ing the security of their borders, it can be tentatively stated that the world

' Schroeder R. D. Holding the Line in the 21st Century: 2012-2016. U. S. Border Patrol Strat-
egy. URL: https://www.cbp.gov/sites/default/files/stidocuments/Holding%20the%20Line
TRILO GY.pdf

2 Border Patrol Strategy. 2022-2026. URL: https://www.cbp.gov/sites/default/files/assets/docu-
ments/2022-Jun/USBPStrategy%20- %20FINAL.pdf
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currently has two fundamentally different approaches to strategy in this
area — pragmatic-realistic and ideological.

Countries with democratic regimes tend to the first, where the govern-
ment is under the control of civil society, and political competition and
a democratic electoral system lead to the rotation of political forces and
the transformation of state regimes according to the interests of voters.
A pragmatic-realistic approach is manifested in the optimal combination
of ensuring border functions (barrier and contact), which to the greatest
extent corresponds to the real national interests of society. The contact
function of the state border organically dominates the policy of the state
power, which is a reliable prerequisite for creating the most favorable
conditions for crossing the border. At the same time, ideological influ-
ence plays a minimal role. Of course, sometimes «rational» motives or
purely material considerations can reach excessive hyperbolization and
entrenchment in consciousness, as is the case with the business interests
of Germans in Russia, which enters into an obvious contradiction with
the need to apply real sanctions to curb the aggressive aspirations of the
current Russian regime.

An example of the first is the USA. A comparative legal analysis of
models of legal protection of the state border of Ukraine and other coun-
tries (Poland, the USA, Russia, etc.) gives grounds for the conclusion that
further improvement of border activities in Ukraine after the end of the
war with Russia will require new approaches and solutions, including and
transformation of the state management system in the border area. The
most rationally organized in this sense is the US model, where the bor-
der block is part of the Department of Homeland Security (DHS), whose
organizational structure was transformed after the terrorist attacks of
September 11, 2001. Today, this department combines US Customs and
Border Protection (CBP), the National Nuclear Weapons Detection Of-
fice (DNDO), the Federal Emergency Management Agency (FEMA), the
Federal Law Enforcement Training Centers (FLETC), the Office of Intel-
ligence and Analysis (I&A ), United States Citizenship and Immigration
Services (USCIS). Choosing the optimal model for the organization of the
internal national security sphere, a component of which should be border
activities, Ukraine should not copy even successful experience, but use a
framework-model approach, adapting the work of other states to the con-
ditions of our country.
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Another approach is cultivated in states where there are no estab-
lished democratic traditions, civil society is branched and institution-
alized, and the state power uses its administrative resources to extend
the «longevity» of a political regime, including an authoritarian one,
to keep a certain person in power. In this case, the use of ideology is
one of the important means of maintaining the political loyalty of soci-
ety, and the sphere of protection of the state border is subordinated to
the dominant goals of ideological influence on society. And that’s why
ideologues about the «enemy environmenty», «external threats», etc. act
as markers that indicate the semantic characteristics of this approach.
Hence the excessive militarization and the predominance of the barrier
function of the border over the contact one. This is the basis for the use
in the world of such models of ensuring the security of state codons
as law enforcement and paramilitary. Law enforcement is based on the
predominance of the contact function, while the paramilitary is based on
the barrier function.

Of course, border protection must inherently contain both a force com-
ponent (to counter illegal manifestations) and a communication compo-
nent (to facilitate contacts). These components, however, are not constants,
they change under the influence of the development of the situation on the
state border and around it. Under certain conditions, the force component
is actualized, and therefore strengthened, up to the involvement of regular
troops to counteract enemy actions regarding violation of the state border.
However, the militarized model is always dominated by the military com-
ponent — in ideology, strategy, organization, and activity.

3. Steps of Ukraine to ensure the security of the state border

As evidenced by the analyzed experience of the functioning of law en-
forcement models of ensuring the security of the state border, the actualiza-
tion of the issue of state border security as such, which in its current state
is a threat to national interests, requires the formation of a kind of pool of
state bodies united by the performance of tangential functions to the sphere
of state border security.

The first steps in this direction have already been taken: on October
28, 2015, the Cabinet of Ministers of Ukraine approved the Concept of
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Integrated Border Management’, updated in 2019. The Procedure for the
exchange of information and analytical materials between the subjects of
integrated border management — the Administration of the State Border
Service of Ukraine, the Ministry of Internal Affairs, the Ministry of For-
eign Affairs, the Ministry of Infrastructure, the State Migration Service,
the State Fiscal Service — has been developed. However, as already avail-
able experience shows, this activity should be raised to a new organiza-
tional level. As noted by V. Nikiforenko, ensuring the development of the
system of interaction of subjects of integrated border management can be
achieved by creating a situational center for monitoring and analyzing mi-
gration risks, as well as expanding the range of subjects of integrated bor-
der management, carrying out joint analytical studies of state border se-
curity subjects, conducting a joint analysis of threats in the field of border
security with the border authorities of neighboring countries (Poland, Slo-
vakia, Romania, Hungary, the Republic of Moldova), developing interde-
partmental algorithms (standard operating procedures) for the interaction
of control services. The proposal to create an interdepartmental analytical
group in one of the regions to assess risks and threats is also interesting.
At the same time, an important problem remains the development of com-
prehensive measures to respond to challenges and threats, the adoption of
operational decisions, in the implementation of which various subjects of
integrated border management participate. The agencies responsible for
immigration, customs control, combating cross-border crime and terror-
ism should more systematically coordinate their activities and exchange
information with the border service. For this, the State Border Service
should be empowered with the functions of coordination, making deci-
sions binding on other state institutions and exercising control over their
implementation. By its resolution, the Cabinet of Ministers of Ukraine
could establish a State Border Security Council, which could include
heads of state bodies that are subjects of integrated border management.
This body could quickly make decisions regarding the implementation of
comprehensive measures in the field of countering dangers and threats to
the state border of Ukraine, which would become binding upon their ap-
proval by the Prime Minister of Ukraine.

' TIpo cxBaneHnst KoHuernil iHTerpoBaHOro yrpaeiiHHs KOpAoHamu : PosmopsipkenHs KaGine-

Ty MinictpiB Ykpainu Bix 28.10.2015 p. Ne 1149-p. Ogiyiuinuii sicnux Yxpainu. 2015. Ne 90.
Cr. 126.
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Among the issues that require discussion is the improvement of the
current criminal legislation of Ukraine. The Law of Ukraine dated Novem-
ber 10, 2015 No. 771-VIII «On Amendments to the Criminal Procedure
Code of Ukraine Regarding the Implementation of the European Union’s
Recommendations on Ukraine’s Implementation of the Action Plan on the
Liberalization of the Visa Regime by the European Union for Ukraine Re-
garding the Clarification of the Jurisdiction of Pretrial Investigation Bod-
ies» changed the jurisdiction of crimes between bodies of pre-trial inves-
tigation. Yes, the pre-trial investigation of the crimes provided for in Art.
332 of the Criminal Code (illegal transportation of persons across the state
border of Ukraine) will be carried out not by investigators of the Security
Service of Ukraine, but by investigators of the National Police of Ukraine’.
Nevertheless, Art. 216 of the Criminal Procedure Code among the powers
of the Security Service of Ukraine retains the power to carry out pre-trial
investigations of crimes related to the security of the state border. But the
Security Service of Ukraine remains empowered to investigate smuggling
(Article 201 of the Criminal Code of Ukraine), movement across the cus-
toms border of Ukraine outside customs control or with concealment from
customs control of timber or sawn timber of valuable and rare tree species,
unprocessed timber, as well as other timber prohibited to export outside
the customs territory of Ukraine (Article 201-1), smuggling of narcotic
drugs, psychotropic substances, their analogues or precursors, or falsified
medicinal products (Article 305), violation of the procedure for entering
and leaving the temporarily occupied territory of Ukraine ( Article 332-1),
illegal crossing of the state border of Ukraine (Article 332-2), violation of
the procedure for international transfers of goods subject to state export
control (Article 333)°.

This procedural order has been preserved since Soviet times, when
the investigation of these crimes was entrusted to the KGB of the
USSR. This approach is uncharacteristic of European practice in this
area, and therefore Ukraine must abandon it. Among the simplest solu-

ITpo BHecenHs 3MiH 10 KpuMiHaIbHOTO MpOLECyalIbHOTO KOAEKCYy YKpaiHH 00 BUKOHAHHS
pexoMenzaniit €spomneiicsroro Coro3y 3 BukoHaHHs YkpaiHoro Ilnany niif moxno mibepainiza-
uii €spomneiickkuM Co0I030M Bi30BOTO PEKHMY M YKpaiHM CTOCOBHO YTOUHEHHS IiACIHiA-
HOCTI OpraHiB JJOCYI0BOTO PO3CIigyBaHHS : 3akoH Ykpainu Bix 10 mucromana 2015 p. Ne 771-
VIII. Bioomocmi Bepxosnoi Paou. 2015. Ne 49— 50. Ct. 465.

Kpuminansuuii konexc Ykpaiuu. Bioomocmi Bepxosenoi Paou Yxpainu. 2001. Ne 25-26.
Cr. 131.
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tions is the transfer of these powers to the investigation of the National
Police of Ukraine. But it is necessary to take into account that the method
of investigation of the illegal transfer of persons across the state border
has a certain specificity, due to both the need for cooperation with the
executive authorities that ensure the order of crossing the state border,
and the structure of the specified crime, which contains separate actions
for the transfer of these persons across the state border of Ukraine, as
well as the organization, management and facilitation of such shipping’.
This presupposes the appropriate professional competence of investi-
gators, which is difficult to achieve in the multidisciplinary structure
of investigative units of the National Police. Therefore, in our opinion,
it is necessary to study and discuss the proposal to create investigative
units within the structure of the State Border Service of Ukraine and en-
trust them with the authority to conduct pre-trial investigations of crimes
committed at the border. All the more so since the EU, as noted by the
head of the European Union Representation in Ukraine, Matti Maasikas,
«...looks forward to the creation of a legal framework for the criminal-
ization of large-scale smuggling, including in relation to the jurisdiction
of investigations. We are ready to provide support to the agency with in-
vestigative powers to build the necessary technical capacity» [108]. This
procedure, in our opinion, has certain advantages in terms of ensuring
the fulfillment of the tasks of criminal proceedings, provided for in Art.
2 of the Criminal Procedure Code of Ukraine, namely, ensuring a quick,
complete and impartial investigation. However, for its implementation,
it is necessary to carry out in-depth substantive studies of this issue and
find out all aspects (both positive and possible negative) of such a de-
cision, after which appropriate changes should be made to the current
legislation.

The problem of delimitation and demarcation of Ukraine’s borders re-
mains quite acute (not surprisingly after more than 30 years of indepen-
dence). In the western direction, Ukraine has common borders with such
countries as Poland, Slovakia, Hungary, Romania and Moldova. With
them, the procedures of delimitation and demarcation of the state border
were carried out on the basis of bilateral agreements on good neighbor-

! Po3cirigyBaHHS HE3aKOHHOTO TIEPEPABICHHs 0Ci0 depes fAepiKaBHUI KOPIOH YKPATHH : METO/.
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liness, friendly relations and cooperation’ and agreements on the regime
of state borders’. There are no territorial claims between these countries
and Ukraine, and there have been no border conflicts in recent years.
O. V. Myakota, who studied the issue of regulating relations with this
group of countries, notes the bilateral nature of the process.

The situation is more complicated in the northern and eastern direc-
tion, where Ukraine has borders with Belarus and Russia. Only at the end
of July 2021, at a meeting of the joint Ukrainian-Belarusian demarcation
commission, it was confirmed that the work on transferring the state border
line from the map to the area as a whole along the entire length of the state
border (with the exception of the Dnipro and Sozh rivers) was completed.
As for the eastern direction, by 2014 the parties completed the delimitation
(marking on maps) of the Ukrainian-Russian border, but in the future, as
the Prime Minister of Ukraine A. Yatsenyuk noted, the Russian Federation

JloroBip mpo K0O6pOCyCiACTBO, APYKHI BITHOCHHU 1 CHIBpOOITHULTBO Mixk Ykpainoto Ta Cio-
BanpKolo Pecryoikoro. Jlorosip parudikosano IToctanosoro BP Ne 4022-XII Bix 24.02.1994.
URL: https://ips.ligazakon.net/document/MU94313; JloroBip npo BiTHOCHHU ZOOPOCYCIACTBA
i ciBpoOiTHUNTBA MDK YKpaiHoto Ta PymyHniero. Jlorosip parugikoBano 3axonom Ne 474/97-
BP Big 17.07.1997. URL: https://zakon.rada.gov.ua/laws/show/642_003#Text; JloroBip mpo
OCHOBH J0OpOCYCiACTBa Ta CHIBpoOITHHUITBA Mixk YkpaiHoto i Yropcekoto Pecmy6mikoro. Jlo-
roBip parudikoBano IToctanosoro BP Ne 2527-XII (2527- 12) Bix 01.07.1992. URL: https://
zakon.rada.gov.ua/laws/show/348 004#Text; JloroBip mpo nodpocyciacTo, apyxOy i CHiB-
pobiTHHNTBO Mix YkpaiHoio Ta Pecmy6mixoio Monnosa. [JloroBip parudikoBaHo 3akoHOM
Ne 459/96-BP Bim 01.11.1996. URL: https://zakon.rada.gov.ua/laws/show/498 161#Text;
JloroBip Mix Ykpainoto i Pecmy6mixoio Ilonbmero mpo 1o0pocycincTBO, ApYKHI BiTHOCH-
uH i cmiBpoOitHHLTBO ([loroBip parudikoBano ITocranosoio BP Ne 2611-XII (2611-12) Bixg
17.09.1992 p. URL: https://zakon.rada.gov.ua/laws/show/616_172#Text.
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3 NPUKOPJOHHHX NuUTaHb. JloroBip parudikoBano 3axonom Ne 447/95-BP (447/95-BP) Bin
22.11.1995. URL: https://zakon.rada.gov.ua/laws/show/348 _636#Text.
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refuses to complete the border demarcation procedure with Ukraine. This
forced our country to take unilateral actions regarding the marking of the
state border on the ground, which Ukraine was unable to carry out due to
the loss of control over a large part of the border in Crimea and Donbas,
and the full-scale war of Russia against Ukraine actually canceled the work
done. Therefore, after the end of the war, Ukraine must use all means so
that the border with Russia is legally formalized and equipped with all the
necessary means with protection and safety. If this country’s destructive
behavior persists after the war, Ukraine should develop unilateral mea-
sures, for example, the implementation of «smart borders» — a concept of
border security and management that can create more secure, standard and
cost-effective demarcation’.

Therefore, an important factor in the qualitative improvement of the
legal regulation of border activities and ensuring security in this area is the
cooperation of Ukraine both with the institutions of the European Union,
the adoption of European standards of border protection as a model, and
fruitful cooperation with neighboring states and the use of their useful ex-
perience. Moreover, the study and use of the European experience in ensur-
ing the security of state borders is becoming one of the important factors in
the improvement of this sphere in Ukraine today. But this requires a thor-
ough scientific analysis of such experience, reliable forecasting regarding
its acceptability and adaptability to the conditions of the Ukrainian situa-
tion, to the peculiarities of the national experience.

Russia’s armed aggression against Ukraine changed fundamental things
in the minds of many people, the coordinate system in relations between
peoples and countries, emphasized the need to build the foundations of
national and international security systems on new foundations, and only
a new world can be seen ahead. What it will be — it is not known for sure,
but it is obvious that its outlines will depend on the Victory of Ukraine in
this war, on what Russia will remain after the establishment of peace. In the
case of leaving Russia in its current form, threats to the security and sov-
ereignty of Ukraine will remain (and may even increase). Therefore, as the
President of Ukraine V. Zelensky noted at a meeting with students of na-
tional universities, the issue of security is the most important today. We will

' Morris S., George D., Haseley A., Parker N., Sherman B. Smart Borders Increasing securi-

ty without sacrificing mobility. Deloitte Development LLC. All rights reserved. Member of
Deloitte Touche Tohma_t_su Limited/ 2014. URL.: file:///D:/%D0%9C%D0%BE%D0%B8%20
%D0%B4%D0%BE%istiD0%BA %D1%83 %D0%.pdf.
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build the country, and especially the infrastructure, at the level of Israel and
other leading countries, where people have realized that there is someone
living next to them who could cause disaster at any moment. Therefore, to
those defined by the Concept of the State Targeted Law Enforcement Pro-
gram for Arrangement of the State Border’ are the incompleteness of con-
tractual and legal formalization and insufficient arrangement of the state
border, armed or unarmed provocations, international terrorism, cross-bor-
der organized crime, illegal migration and human trafficking, smuggling
and drug trafficking, which remain potential threats to national interests
and national security, the need to counteract possible aggressive attempts
by neighboring authoritarian regimes to harm the territorial integrity and
sovereignty of Ukraine in the border area is added. It is quite obvious that
after the end of the war, Ukraine must do everything possible to ensure that
its borders meet modern requirements and criteria.

Therefore, today it should be about the development and implementa-
tion of a new national model of integrated border management, which, on
the one hand, will be aimed at the State Border Service becoming a modern
service-oriented law enforcement institution that will ensure the appropri-
ate level of border security of the country and travelers, and on the other
hand — to be able to effectively counteract attempts to violate the state bor-
der by individuals and groups of individuals or organized armed groups.
With the support of the Advisory Mission of the European Union (EUAM),
Ukraine has developed an updated «Strategy of integrated border manage-
ment for the period until 2025» and «Action Plan for the implementation
of such a Strategy for 2020-2022», which will enter into force in January
2020. The most gratifying thing is that for the first time, bodies interested
in the field of effective border management participated in the development
of the Integrated Border Management Strategy and the Action Plan for its
implementation. This process involved not only the two main subjects of
integrated border management (IBM) — the border and customs services,
but also such bodies as the State Migration Service of Ukraine, the National
Guard of Ukraine, the National Police of Ukraine, and the State Veterinary

! Tpo cxBanennst Konrernii JlepkaBHOI [iTbOBOT IPABOOXOPOHHOI MPOrpaMu OOIAIITYBAHHS

JIepKaBHOTO KOPAOHY LI0J0 OYyIIBHUITBA iHKEHEPHO-TEXHIYHUX 1 GopTHdiKaLiitHuX criopy,
OTrOpOX, TMPUKOPIOHHHUX 3HAKIB, MPUKOPIOHHUX IPOCIK, KOMyHikaiiil JlepkaBHOI MpHKOp-
JIOHHOI cry:x0u Ykpainu 1o Ha nepiox 1o 2024 poxy : Posnopsmxenns Kabdinery Minictpis
Vkpainu Bix 21.10.2021 p. Ne 1362-p. URL: https://zakon.rada.gov.ua/laws/show/1362-2021-
%D1%80#Tex
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and Phytosanitary Service of Ukraine. This means that already at the initial
stages of planning, coordination of the actions of these bodies is required.
Among European organizations, the process of developing the projects of
the specified normative legal acts was supported.

A team of high-level experts, the EU Representation in Ukraine, the
Ukraine Support Group, the European Agency for the Management of Op-
erational Cooperation at the External Borders of the EU Member States
(Frontex), the EU Border Assistance Mission to Moldova and Ukraine
(EUBAM), as well as the Advisory Mission of the European Union
(EUAM). As the head of the EU Consultative Mission, Antti Hartikainen,
noted, Ukraine’s Integrated Border Management Strategy not only com-
plies with EU norms, but in some aspects (such as promoting trade) is even
more perfect than similar strategies of other countries’. Israel’s experience
in building the most unique security system, according to many experts,
is very interesting, although, as noted by Ilya Kusa, an expert on interna-
tional politics of the analytical center «Ukrainian Institute for the Futurey,
somewhere they have succeeded, somewhere did not achieve, some of
their experience we cannot repeat’. Among other things, value transfor-
mations of public consciousness are considered important: Israeli citizens
(neither men nor women) are not afraid of military service, the image of
which in society, as well as its quality, are very high. For Ukraine, this is a
difficult problem, since even under martial law there is a certain percentage
of people who try to avoid conscription by using various schemes among
the population. We are sure that the Ukrainian society, characterized by a
high level of self-organization and responsibility for the country’s fate, will
respond positively to the government’s systematic measures to increase the
authority and popularity of the military service, which will create a reliable
ideological basis for public support for national security. These measures
must be comprehensive, combine means of encouragement and coercion,
which must be legally verified, meet modern criteria of the rule of law,
principles of protection of human rights, and the interests of society. Inter-
national experience shows that modern systems for ensuring the security of

! Xaprikaitnen A. Crpareriss VKpaiHH 3 IHTEIPOBAHOTO YHPABIIHHS KOPJOHAMH: CIIPABXK-
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the state border are flexible, calculated on the ability to respond effectively
(including preventively) to existing risks and threats inherent in a certain
section of the state border.

An interesting example is the organization of the activities of the Hun-
garian border police after the migration crisis of 2015, when more than 2
million refugees from the Middle East entered Hungary through the Serbi-
an-Hungarian border. In order to strengthen the state border, the country’s
authorities involved the capacities of domestic enterprises and organiza-
tions of various forms of ownership, engineering units of the Hungarian
army. Within a very short period of time (one year), 1 billion euros were
allocated and a whole system of engineering structures with the most mod-
ern surveillance equipment was built on the 174-kilometer section of the
border with Serbia. An example of an interesting legal solution, which the
Hungarian government resorted to in order to set aside a 60-meter-wide
border strip, is the state’s lease of land that was owned by individuals and
legal entities, with annual payments to them for the use of these areas. The
implemented measures reduced the number of illegal migrants by almost 6
times and the number of border guards to protect this section of the border
by 5 times.

Taking into account the possibility of providing assistance to Ukraine
from European and American donors for the restoration of the border in-
frastructure destroyed by the Russian invaders, it is necessary to set ambi-
tious tasks in the field of building the most modern state border protection
system based on the best technological solutions, resource, material and
personnel support. A system that can be called an «intellectual border»
requires a complex of modern engineering and technical facilities, a suffi-
cient level of saturation with means of electronic surveillance (including
space ones), signaling and timely notification of possible or prepared ac-
tions regarding violations of the border of Ukraine, prompt and effective
response to emerging threats. And the most important thing is that this sys-
tem requires very professional employees who are able to use the possibil-
ities of modern technology as effectively as possible to ensure the security
of the state border of Ukraine. Therefore, the task of transforming the sys-
tem of training professional personnel for the functioning of such a system
becomes particularly important in this sense. Among the competencies that
should be inherent in modern specialists in the field of border operations,
is the mastery of the art of operational and investigative activity, the ability

178



to receive and analyze information that indicates threats of illegal activity
on the state border, and the ability to effectively counter attempts to violate
the security of the state border of Ukraine.

One of the central issues that arises in the context of the development
of the border service of Ukraine after the end of the war is the selection
of the vector according to which the modernization of this service will be
carried out. As stated by E. V. Mykhaylovska and M. V. Vydyuk, the state
border service of Ukraine is the subject of a wide discussion in the context
of military education’. Cultivation of border activity as a type of military
activity is enshrined in the list of fields of knowledge and specialties for
which higher education applicants are trained, approved by the Cabinet
of Ministers of Ukraine’. In this list, specialty 252 «Security of the state
border» together with specialties 251 «State security», 253 «Military man-
agement (by types of armed forces)», 254 «Supply of troops (forces)» and
255 «Armament and military equipment» belong to the field of knowledge
25 «Military sciences, national security, security of the state border». This
means that the current understanding of border activities is dominated by
the military paradigm, in favor of which, as it may seem, the not yet ended
war speaks for, as well as the negative experience of the neighborhood with
Russia and the high probability of threats to Ukraine from it in the future.

At the same time, if we set ourselves the task of creating a modern,
rational, highly efficient in the system of protection of its state border,
Ukraine should develop the most flexible and dynamic model, based on
the environment in which our country is located, and what dangers exist
on different sections of the border. Therefore, with the preservation of the
aggressive political regime in Russia in relation to Ukraine, the protective
(military) model of border guards’ activity becomes dominant on this sec-
tion of the state border. In other directions, that is, on the borders with the
western neighbors, this model of activity is redundant, so a law-enforce-
ment (police) paradigm with a bias towards the implementation of service
functions should be cultivated here. The current «mixed» model, which
combines military and law enforcement components, in my opinion, is an
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example of the activity of a «broad profile» border guard, which in mod-
ern conditions looks unpromising. In modern conditions, we are dealing
with a significant complication of activities in many spheres of social life,
including in the border sphere. The complication of border operations in
modern conditions is connected with the aggravation of interstate relations,
the activation of expansionist (in fact, imperial) aspirations of a whole pool
of authoritarian regimes, which in relations with other countries rely on the
right of force, not on the force of law, reject the established order in the
world, systematically resorting to the most subtly cynical, insidious and
cruel means of weakening their democratic opponents.

The complexity of border operations also requires appropriate special-
ization in the training of specialists for the border service. Training of spe-
cialists according to the «mixed» model (combines military and law en-
forcement components). A broad profile, in the conditions of limited terms
of training of specialists, is realized by a certain loss of depth and proper
practical training, which is forced to be partially compensated in the pro-
cess of further practical activity.

The readiness to conduct an all-out battle as a competence of the border
guard even in the conditions of armed aggression by the northern neighbor
is not decisive for ensuring the security of the state border, but it is import-
ant in such conditions. Modern means of intelligence make it possible to
obtain data on the movement of the enemy, his accumulation of military
forces and means for an attack on the state border, which should entail
appropriate preparatory actions of the Armed Forces of Ukraine, which are
equipped with artillery, tanks and aviation, capable of effectively resisting
large-scale armed aggression . In order to counteract smaller-scale attempts
to violate the state border, mobile units of the border service must be used,
which for maximum efficiency must be correctly deployed and equipped
with means to repel the invasion of the territory of Ukraine by armed units
of another state. The training of specialists for the border service must be
specified in the areas of «border protection» (border patrol) and «law en-
forcement activities at the state border». Such specialists, specialized and
practically trained to the necessary extent, should be staffed by the relevant
divisions of the State Security Service.

It is necessary to rethink the vision of the border service, transforming
the current military model into a law enforcement model. Among other
things, it is proposed to open training in higher educational institutions
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of Ukraine for specialists of the educational level «Bachelor of law en-
forcement activities» with the specialization «Border activities». This will
become a kind of educational «bridge» for the transition of the training of
specialists from the military to the law enforcement model. This will also
expand the range of specialists who will be more specialized in various
areas of border service activity, especially in border protection and service
functions.

Among other things, the specialty 252 «Security of the state border»
from the field of knowledge 25 «Military sciences, national security,
security of the state border» should be transferred to the field of knowl-
edge 26 «Civil security» as a component of the specialty 262 «Law en-
forcement activities» as a specialization. This corresponds to the prac-
tice established in the European space of training specialists for border
services within the framework of law enforcement activities and will
contribute to the affirmation of the law enforcement paradigm in border
activities, its convergence with this activity in the countries of the Euro-
pean Union. For this purpose, even before the end of the war, Ukrainian
border guards should discuss the issues of further development of the
service with Western specialists’. Among the problems that need to be
understood, discussed and solved is the conceptual characteristic of a
border guard specialist of a modern level: it is necessary to outline what
competencies this specialist should possess for the effective functioning
of the border service in modern conditions. It is obvious that the con-
stant competence of the border guard should remain the fight against
violations of the rules of crossing state borders by persons and goods.
This characterizes the modern understanding of border activity as law
enforcement. At the same time, the structure of the modern world un-
doubtedly emphasizes the communicative competence of a modern bor-
der guard, his activity as a special type of social service. The reference
point here should be the legal system of the EU which lays the founda-
tions of a modern and perspective mechanism of border activity, which
Ukraine should orientate itself on. The main acts that require analysis
include Regulation (EC) No. 562/2006 of the European Parliament and

‘VkpalHCBKI IPUKOPIOHHUKY Ta JuIuioMatd kpain [liBriunoi €Bponu Ta banrii o6rosopumu
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the Council of March 15, 2006 «On the Community Code on the Cross-
ing of Borders by Persons (Schengen Border Code)»’.

Another important aspect for the future model of border operations
emerges from a study of the US experience. The US Coast Guard, which
has 88,000 personnel, performs truly peaceful tasks: ensuring national se-
curity and maritime safety, performing law enforcement functions at sea,
and protecting the environment. Actually, the personnel of the Coast Guard
is 38,000 employees, to which 8,000 reservists may be attached. In addi-
tion, 36,000 voluntary employees of the auxiliary service, who provide
assistance in search and rescue operations and teach safety rules for rec-
reation on the water, play an important role in the operation of the Coast
Guard. Any US citizen 17 years of age or older who owns at least 25% of'a
boat, aircraft, or marine radio station can join this service, which conducts
vessel inspections and public education. Such openness and democratic
involvement of ordinary citizens in the service contributes to the use of
various forms of cooperation of the Coast Guard with prepared layers of
society, and perhaps the most important thing is that Americans consider it
their civic duty to promptly inform public services about facts and circum-
stances that require an appropriate response . The experience of the USA is
also interesting in the sense that ensuring the security of the state border is
based on the analysis of real threats and risks that exist on specific sections
of the state border, which determines the peculiarities of the legal regime
of the border, the number of border forces and means, forms and methods
of border activity. For example, on the US-Mexico border, through which
waves of illegal migrants flow into the US, drugs and goods are smuggled,
the density of technical and personnel cover of the state border is several
times higher than these indicators compared to the US-Canadian border.

Such flexibility of the border policy is an example that is worthy of
attention and use in the practice of the organization of the border service
in Ukraine, the part of the state border of which, according to the level of
threats to national security, also needs strengthened measures and means
of protection. It is necessary to characterize the model of legal regulation
of border activities in the USA as truly original. The Security Act, adopted
by the US Congress in November 2002, is a large complex law (almost

' Verordnung (EG) Nr. 562/2006 Des Europdischen parlaments und des rates vom 15. Mérz
2006 iiber einen Gemeinschaftskodex fiir das Uberschreiten der Grenzen durch Personen
(Schengener Grenzkodex) (ABLL 105 vom 13.4.2006, S. 1). URL: https://eur-lex.europa.eu/
legal-content/DE/TXT/PDF/?uri=CELEX:02006R0562- 20131126&from=DE.
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200 pages) that regulates the main areas of ensuring national security, es-
tablishes the system, structure and powers of state institutions in this area.
Section 411 of this law is devoted to the legal regulation of the activities
of the customs and border services (in 2014, legislators carried out another
reform of this structure)’. It is obvious that the model of legal regulation
used in the USA is quite complex, since the development of such a compre-
hensive law requires significant efforts and resources, time and specialists.
However, the result obtained in this way is fully justified, since the integ-
rity and systematicity of the legislation is achieved, the negative influence
of departmental interests as opposed to national interests, etc. is reduced.

Analysis and comparison of border protection models used in different
countries of the world proves the wide variety of these systems: even in
the EU, they differ from country to country with their special «national fla-
vory. This can be explained by what exactly the border service presents the
country, should express its national spirit and image (this is quite clearly
manifested in the uniform, names of employees, etc.). But there is a funda-
mental kinship: in the developed countries of the world, the law enforce-
ment model of legal protection of the state border dominates, and therefore
the improvement of border activities in Ukraine after the end of the war
with Russia will require new approaches and solutions, including the trans-
formation of the state management system in the border area. The place of
the border guard in the system of the security sector has been repeatedly
adjusted by different governments, which were often guided by corporate
interests, so this issue still needs careful analysis. Among the most ratio-
nally organized in this sense is the US model, where the border block is
part of the Department of Homeland Security (DHS), whose organization-
al structure was transformed after the terrorist attacks of September 11,
2001. Today, this department combines US Customs and Border Protection
(CBP), the National Nuclear Weapons Detection Office (DNDO), the Fed-
eral Emergency Management Agency (FEMA), the Federal Law Enforce-
ment Training Centers (FLETC), the Office of Intelligence and Analysis
(I&A), US Citizenship and Immigration Services (USCIS)’.

! United States Customs and Border protection authorization Act. URL: https://www.govinfo.

gov/content/pkg/CRPT-113hrpt555/html/CRPT 113hrpt555ptl.
htm#:~:text=Purpose%20and%20Summary%20The%20purpose,Protecti on%2C%20and%20
for%?20other%20purposes.

2 DHS org chart: more about U. S. Homeland Security. URL: https://www.dhs.gov/organization-
al-chart.
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An important difference between the legal regulation of border activi-
ties between Ukraine and the democratic countries of the world is that we
have 42,000 military personnel out of 50,000 people who make up the total
number of DPSU. In the United States, Canada, and the European Union,
border guards are non-military civil servants, and military units, the Na-
tional Guard, or the police are involved in emergency border support oper-
ations. This is the result of long development. The year 1972, when the new
Law on the Border Service was adopted, is considered a decisive year for
the Federal Border Service. Among other things, for the first time officials
were legally granted the «status of a participant in hostilities», which gives
them the opportunity to conduct hostilities’. In September 1972, Grenz-
schutzgruppe 9 (GSG9) was founded in response to the hostage-taking at
the Olympic Games in Munich, which has since formed the anti-terrorist
special unit of the Federal Border Guard’. The units of the Federal Border
Guard lost their combatant status only in 1994, and after that, the status of
the Federation Police was finally approved.

Drawing the attention of lawyers to the study of the experience of dem-
ocratic foreign countries, in our opinion, is the important scientific direc-
tion that will make it possible to identify those developments that will be
useful in Ukraine if they are creatively interpreted. The people of Ukraine,
striving for a free and peaceful life, defended their sovereignty and free-
dom at the cost of the lives of thousands of their sons and daughters, the
suffering of millions of its children, women, and the elderly. And for this,
such a system of national security must be created, which will turn away
the desire to attack our country from any aggressor. Ukraine desperately
needs a modern, highly effective model of the security sector, and in order
to build it, it is necessary to study and use the various experiences of suc-
cessful countries in this field. However, it is necessary to remember that the
uncritical transfer of foreign experience to the domestic soil mostly faced
the difficulties of its correlation with national consciousness and practice.
Therefore, when choosing the optimal model for the organization of the
internal national security sphere, a component of which should be border
activities, Ukraine should not copy even successful experience, but use a

' GroB H., Frevel B., Dams C. Handbuch der Polizeien Deutschlands. VS Verlag fiir Sozialwis-
senschaften. 2008. P. 556.

2 Lurz P. Ist die Bundespolizei noch eine Polizei des Bundes? Munich : GRIN Verlag, 2008.
URL https://www.grin.com/document/139653.
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framework model approach, adapting the work of other states to the con-
ditions of our country.

Conclusions

The development of the domestic model of border activity, its historical
roots and the transformation of typological affiliation are analyzed in a
comparative-historical context. The theoretical and empirical material or-
ganized in the study made it possible to develop a law-oriented definition
of modern border activity: it is a legal, mainly law enforcement activity
of authorized state bodies, non-state institutions and citizens, aimed at en-
suring the functioning of the state border on the basis of the rule of law,
legal legitimacy, observance of the rights and freedoms of citizens for the
purpose of effective operation of the state border within the framework
of socially oriented national security policy. From the standpoint of gen-
eral theoretical jurisprudence, the legal regulation of border activity can
be defined as a purposeful influence on the behavior of subjects of border
activity to ensure the effective functioning of the state border within the
framework of a socially oriented national security policy carried out by
means of a system of legal means (values, principles, norms, prescriptions
and orders) .

As a special legal sphere, border activity belongs to the subject of le-
gal science, and therefore needs conceptualization within the framework
of general theoretical, applied and practical jurisprudence. Social relations
arising in the process of cross-border activities require legal regulation
(definition of subjects, their powers, responsibilities, etc.) and act as an
object of legal regulation.

Summary

Analysis of the practices of modern states confirms the formula: «bor-
der guards protect the state border in a given society in the way that the
protected society itself needs it», and not the state, which is presented by
officials and those in power, but society itself, the core of which is civil
society.
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For our country, the experience of legal regulation of border activi-
ties of such European countries as Poland and Germany is very interest-
ing and close in approach. Another thing is that they have already gone
through the process of transformation from a military model of border
service to a law enforcement one (in Germany, only the names of some
positions of border guards with the component «soldier» remain a kind
of reference to this). The law enforcement paradigm of the border ser-
vice permeates all components of its functioning: border guards are not
military, but civil servants, and the service itself is a component of the
Ministry of Internal Affairs. This strengthens the possibilities of interac-
tion of border guards and territorial police not only in the border areas,
but also in the internal territories of the country. In Germany, all rep-
resentatives of law enforcement institutions, including border guards,
are prohibited from politicizing their activities, strict requirements of
official etiquette have been established, which provide for politeness,
tact and respect for the personal dignity of everyone in their behavior
with others.

Keywords: national security, state border, border activity, legal regula-
tion, models of border activity, border legal order.
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Esontouis inei noéynosu nonituku Esponencbkoro Coro3y
B cthepi 6e3neku Ta 060pOHN K HOBOI apXiTEKTYPHU
eBponeiicbKoi 6esneku

Anuyk H. 1.

Betyn

Mup Ta Gesleka JIFOICTBA — OCHOBOIOJIOXKHI 3arajbHOIUBILTI3AIIHHI
1iHHOCTI. I1po 11e mepeKoHINBO CBITUUTE iICTOPHYHHUN JOCBiA JIFOCTBA Ta
YCBIJIOMIICHHS TOTO, IO Oy/b-5IKi 3arp0O3W BKa3aHHUM IIHHOCTSIM HHUHI MO-
JKYyTh MaTW HalBa)k4i HACHIJKU HE JIMIIC JUIS OKPEMHUX JIepKaB, a W Jyis
JIONCTBA B mijomy. Jlemani Bce OUTBI OYSBHJIHUM CTAJIO YCBIIOMJICHHS
TOTO, IO YKOJHA JiepXKaBa HE 3/1aTHA CAMOCTIIHO MPOTHCTOATH ICHYIOYHM
BUKITUKaM Ta 3a0e3IMeUnTH BJIACHY Oe3MeKy 1 000pOoHy Ha HEOOXiTHOMY
piBHi. ToMy cHigbHUI MOIIYK MPAaBOBUX MEXaHI3MIB, IO 3a0€3MEUyIOTh
MUpHE Ta Oe3MeYHe CIIBICHYBaHHS JIepXKaB, HApOJIiB, HAIlI — HalIaBHIIIE
Ta HAWCKIIAIHIIIE 3aBIaHHS .

besreka € OCHOBHUM MOTHBOM IIOBEIIHKH ICP)KAaBH Ha MiKHApPOAHIH
apeHi Ta 0a30BOI0 YMOBOKO PO3BUTKY Oy/Ib-KO1 COIIaIbHOI B3a€MOJIIT MiXK
nepkaBamu. [IpoOiema mMiATPUMKY MEPY Ta CTaOUITBHOCTI 3 OCOOIHBOIO
TOCTPOTOIO TocTana micus Jpyroi cBiTOBOI BiifHH, KOJIH €BPONEHCHKI ep-
JKaBH BTPATHJIM CBOIO KOJIMIITHIO BEJIMY, a Ha MUKHAPOIHY apeHy BHHIILTH
HOBI akTopH cBiToBOI moiTuku — CPCP ta CILIA. Po3BuTok €Bponeichkoi
iHTerparii B chepi 6e3rmeku Ta 000POHHU CTaB CBOTO POJY PEAKIIIEr0 Ha PO3-
MHUBaHHS BecTanbchkol cucTeMu MiXKHApPOTHUX BiTHOCHH 1 IPEACTABIISE
€000 pO3pOOKY BapiaHTIB PO3BUTKY JCPKABHO-IICHTPUCTCHKOI MOJIITHY-
HOI cucTeMH, i1 eBOMIOLIHHOTO MepexoLy Ha SIKiICHO HOBHH piBEHb.

3a ocTaHHI J1Ba NECATHIITTS AEpKaBH-WICHH €Bporeiicbkoro Coro3y
HE JIMIIE JOCSIIH YCIIiXy B IHCTUTYLIHHOMY O(OPMIIECHHI BiliCHKOBO-TIOIi-
THYHOT 1HTerpailii, aje i B ii mpakTuaHOMY BuMIpi. HemuBHO, 10 criiibHA
nonituka 6e3nexu Ta 00opoHu €Bponeiicbkoro Coro3y craia MpeaMeToM
JIOCITI/DKEHHSI BITYU3HSHUX Ta 3apyOKHUX BUCHHUX.

' 3insk JL. B., Punana [1. C. IucruryuniiiHo-npaBosuii Mexauizm €C y cdepi 6e3mexn i 060poHH.

Bicnux Xapxiscvkozo nayionanvnozo ynisepcumemy imeni B. H. Kapamsina. Cepisa «IIpasoy.
2020. Bum.. 29. C. 301.
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HayxoBo-TeopeTHuHe TiATPYHTSI AJIs TOCIIPKEHHS 0COOIUBOCTEH T10-
mituku €Bpomneiicbkoro Coro3y B cdepi 6e3nexu Ta 000pOHH CTAaHOBUIH
HAyKOBI Iparll BITYM3HSIHUAX Ta 3apyODKHUX BUYCHHX, & TAKOK YCTaHOBUI
nokymeHTH €Bporneiicbkoro Coro3y. 3a3Ha4nMO, 110 PI3HOMaHITHI aCIIEKTH
€BPONEIHCHKOT Oe3MeKH Ta 000POHH BUCBITIIOIOTHCS B pOOOTaX TAaKHUX BYEC-
HUX, siK-TO: M. Besyina, M. Byprpecc, K. T'onosanrok, JI. 3insik, M. Knapk,
B. Maprapec, M. MikieBuu, B. Mypasiios, /1. Mromiep, P. OprnoBcekuid,
J. Punguuy, T. Caiioont, B. Cupenxo, JI. Cupoin, M. ®enopos, /1. Orneiik,
E. Xaiipymnin, [Ix. Xosapr, [. Skostok Ta inmi. [Tpote snmmie okpemi ac-
MEKTH 3HAWIIUIA CBOE BiOOpakeHHS Y poOOTax 3raaHuX BUCHUX, IO HE
MOK€ KOMITCHCYBATH BiICYTHICTh IPYHTOBHHX JOCIiIKCHb, IPUCBIICHNX
ICTOPUYHUM acleKTaM 3apoPKEHHs 171el €BpoIeichKol iHTerpaii B cdepi
0e31neKu Ta 000POHU Ta OCOOIMBOCTSM ii IHCTHTYIIHHOTO MEXaHI3MYy.

Merta AOCHIDKCHHST TONATA€ y BHUCBITICHI MPOIECY 3apOIKEHHS Ta
PO3BUTKY €BPOIEHCHKOI CHCTEMH OE3MeKn Ta 000POHH, a TAKOXK XapakTe-
PUCTHUKH ii IHCTUTYLIHHOT apXiTEeKTypH.

1. EBontouis inen esponeifcbKoi iHTerpauii B cipepi 6e3nekn Ta 060poHK

IcToprynmii Hapuc GopMyBaHHS €BPOMNEHCHKOT 0OOPOHHOI TOMITHKH
Mae JIaBHIO icTopito. Ii ocHoBa Gyna copmoBana e 3a yacip CTaponas-
HbOro Pumy. Tlomanmpimmii po3BUTOK OyB CIPSIMOBAaHHM Ha YKPIIUICHHS
000POHHOT CIIPOMOXKHOCTI €BPOMEHUCHKHUX JEPKaB, 10 0OyMOBIIOBAJIOCH
MIParHeHHSM PO3MIMPUTH TEPUTOPiabHI BOJOIIHHS, BIAKPUTH TOCTYII 10
TOPrOBUX LUIAXiB, c(hOpMYBaTH BIHCHKOBI allbSHCH, BPELITI PEIIT, BeJach
0opoTh0a 3a BIUIMB Ta ipecThk. [IpoTe, enHICTh KpaiH €BpoIy B MUTaHHI
Oesreku mpoTpruManach JIo 3akiHueHHs J[pyroi cBitoBoi Bitinu. [loganbmri
TIPOTUPITUS MIXK COIO3HUKAMH ITOCHITIOBAJIHCE, IO MIPU3BENO 10 KaTacTpo-
(biyHOTO MaiHHA BIJIMBY €BPONEHCHKUX JepxkaB. BucHaxeHi BiiHOMO, €B-
POTICHII He 3MOTIIA CTBOPUTH BJIACHOTO OOOPOHHOTO MEXaHi3MYy i, K Ha-
CIJIOK, OyJIM BKJIIOYEHI B IPOTUOOPCTBO JIBOX OJIOKIB, 1110 TeHEPYBAIHCA B
CPCP Ta CIIA.

Po3mipkoByrour mpo TepeayMOBH €BPONEHCHKOI iHTErpailii, OfuH i3
0arbKiB-3aCHOBHHKIB €Bporieiickkoro Coro3y, Anpriepo CriiHemn BiaMi-
yae: «Brepiie B icTopii eBponeichbKi 1epKaBu 13 Cy0’ €KTiB MIXKHAPOJHOT
MOJIITHKH, KOTPi (hOpMyBajH MpaBujla IOBEJAIHKN HA MKHAPOIHIN apeHi,
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MIEPETBOPWIINCH B 00 €KTH Ta BUMYIIICHI MPUIAMATH PIIICHHS 3 OISIKOO
Ha Hajajepx aBu. MOTyTHI €BpOIEHChKi KOJIOHIaNbHI iMIepii po3naiuchk,
HE MarouM JIOCTaTHIX PECypCiB, Hi MaTepialbHUX, Hi JIFOJACHKHX, JIJIS TIPH-
JyIIEHHS BU3BOJIBHUX PyXiB. JlepkaBu 3axiqHoi €Bponu nepeTBOpUINCh
Ha cepellHi Ta MaJi JepKaBH, 10 OyJI0 JUIA HUX I[IIKOM TPUPOIHIM CTa-
HOBHUIIIEM B CHJTy YCTAJCHUX iICTOPUIHUX Tpamuiiid. EkoHOMika eBporeii-
CBKHX JIEpKaB CEpHO3HO MocTpakjaia Bix BiHU. [IpommcnoBi mimmpu-
eMcTBa OyJM 3pyHHOBaHI, BAPOOHNYI JIAHIIIOKKHK po3ipBaHi. BigcyTHicTh
HEOOXITHUX EKOHOMIYHUX PECypCiB MpH3BENa J0 3aJeKHOCTI BiJ Kpai-
HU-JIOHOPA, Bix Crnonyuenux LTariB, i 10 CyTTE€BOT BTpAaTH MOJITHYHOTO
BIuUBY»'. OKpiM TOTO, KpaiHK 3axiqHOI €BPONU CTUKHYJINCH LIE 3 OAHUM
CynpoTuBHHKOM — PanstHcbkuM CO030M.

Hacuigku JIpyroi cBiTOBOi BiHHM 3MYCHIIM 33yMaTUCh JIiJEPiB €BPO-
MEHCHKUX JepiKaB MO0 3aMPOBAPKCHHS MPHHIIUITY KOJCKTUBHOI Oe3rie-
KH. [cHyBaHHS Ha BIZIHOCHO HEBEJHMKIM TEpUTOPIT 3HAYHOI KIJTbKOCTI Jiep-
’KaB CTBOPIOIOTH CIPUATIUBUH IPYHT JUIS TEPUTOPIaIbHUX KOHMIIKTIB MK
HUMH, B TOMY YHCII 1 BINCLKOBUX. MHPHI JOTOBOPH, ITAKTH MPO HEHAIal
a00 X TOTOBOPH MPO TaK 3BAaHUHN «BIYHUI MUP» HEOIHOPA30BO B MUHYIIO-
My MOPYIITYyBAITUCh 1 HEMA€E JKOAHUX TapaHTiH, Mo B MalOyTHhOMY BOHHU
OyIyTh BUKOHYBATHCh. TO UM HE Kpalie YCYHYTH MPUBOAU JUIS MTONATBIINX
KOH(MITIKTIB?

HeoOxignicte micns pyroi cBiTOBOi BIHHM NMPOTHUCTOSTH HOBUM BH-
KITUKaM YCBIJIOMJIFOBANIach JIijiepaMH 0araTboX €BPOTICHCHKHX JICPIKaB.
Agne He Oynu O4eBUIHI IIJISIXY TAKOTO MPOTHCTOAHHS. SIK Bigmiuae M. Byp-
rpecc: «JaepkaBy B €BpOITi pO3MISIAINCS B IKOCTI TaKUX, IO 3XKHIU cede,
3 ONIAAY iX KOJArcy rnepe ooamydsM darusmy. [0JT0BHIM jKe YHHOM — 13-
3a SIBHOT HEBIJMOBITHOCTI MK TOTpeOaMHu HOBOTO TEXHIYHOTO PO3BUTKY,
IIO TTOCTAJIH MEPeJT ISPIKABOIO Ta 3MATHICTIO IEP)KaB CIPABUTUCH 3 HUMH.
binmbure Toro, BoHa [fiepkaBa] He JIMINE ONMHUJIACH HE B 3MO31 3aJI0BLJIb-
HUMH OCHOBHI MOTPeOU ii HACCIICHHS, aji¢ i MOCHJIMIA, 3ar0CTPUIa PO3-
OKHOCTI MK €BPONEUCHKUMHU HapoOJaMHU JI0 TaKOTO CTYICHS, IO BOHHU
HEePEXOIATh B HEOE3MEUHUM CTaH»?,

KiacuHO0 MIKOJIO €BPOINEHCHKOT IHTErpallii Ta JYKepeIoM HaTXHEeH-
Hs U1 0araThOX TEOPETHKIB Ta MPAKTHKIB TOTO Yacy BBaXKaBcs (emepa-

1

Spinelli A. The Growth of the European Movement Since the Second World War. European
Integration. Harmondsworth: Penguin, 1972. P. 64.

Burgress M. Federalism and European Union: the Building of Europe, 1950-2000. London:
Routledge, 1989. P. 50.
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Ji3M, KOTPUH MOXKHA CIIPHMMATH SK «IHTEJIEKTyaJ bHY PeallbHICTh» Ha JIBi
CBITOBI BiiiHH, 1110 OyJIM PO3B’A3aHI €BPONEHCHKUMHU AeprKaBaMu B MepILii
nonoBuHI XX cromitTs. Sk BipHO BimMivaB A. CriiHeITi: «TOJOBHOO MPO-
65eMOI0 MI>KHAPOJHUX BIIHOCHH 1 OCHOBHOIO MPUYMHOIO KOHQIIIKTIB (e-
JIEpaiCTH BBKAIH JICIICHTPATI3AI0 CYBEPEHITETY — OararoMaHiTHICTh
HE3aJIC)KHUX HAIlIOHAJIBHUX JEprKaB, 0 HEMUHYYE TOPODKYE HEIOBIpY,
B3a€MHI ITOTPO3H, CYIIEPHUIITBO Ta HACWIIIL. Buctynaroun npotu anapxii
B MDXKJIEP)KaBHUX BiTHOCHHAX, BOHM MPOIMOHYBAJIU AIHCHO PEBOMIOLIHHE
pillIeHHs, IO MiAPUBAIO OCHOBH caMOi MIKHAPOIHOI CHCTEMH: BiIMiHY
HaI[lOHAIBHOT HE3aJIeKHOCTI Ta 3IUTTS PI3SHOMAHITHUX MOJITHYHUX OAM-
HUIb B O/IHY. HalioHanbH1 iepKaBy BTPATHIIU CBOT CYBEPEHHI MpaBa, KOJIN
BTPATWIX 31aTHICTh TAPAHTYBATU MOJIITHYHY Ta CKOHOMIYHY O€3MEeKy CBO-
M TpomastHaM» ',

[lepuri moroBopu Mpo KOJIEKTUBHY Oe3MeKy Oy CIpsMOBaHi, TOJIOB-
HUM 4UHOM, TIpot Himewuwnnwu. [leprmm nmpoekToM, KOTpuil OyB IMOKIIH-
KaHUH Ha 3a0e3rneueHHs Oe3neku B €Bpori, cTaB JIOHKepChKUHM MaKT Bij
4 6epesns 1947 poky, mo OyB yknaneHuit Mixk @panitiero ta Beaukoopu-
taHicro. DopManbHO AaHWH TaKkT OYB HAMPABICHH IIPOTH HIMELIBKOTO pe-
BAHIIIN3MY, a (PaKTHIHO MPOTH PAITHCHKOI 3arpo3u. Jlanuit Mi>KHApOTHUIHA
JIOTOBIp MpPEICTaBISIB COOOK0 KIIACHYHHI 3pa30K YTBOPCHHS BiCHKOBHX
COIO3iB.

UYepes pik, B 6epe3ni 1948 poky, B Bprocceni mpencraBHUKaMu Kpa-
iH benimoke, ®panmii Ta BenmukoOpuTanii OyB minnucanuii Jlorosip mpo
CKOHOMIUHY, COIIIaJIbHY Ta KYJIBTYPHY CITIBIIPALO Ta KOJCKTUBHY CaMOO-
Oopony. JlaHWil TOKyMEHT mependadyaB «IiITPUMKY MiKHAPOIHOTO MHPY
Ta Oe3MeKH Ta CYyIpOTUB OyAb-AKiil arpecii».

BaxxmBoro moji€ero, 10 BIUTMHYJIA HA KOOPJMHAIIIO JiSUTBHOCTI YH-
CCNILHHUX MPOEBPONCHCHKUX TPOMAJICHKUX OpPTaHi3alliil cTaxo CTBOPEHHS
MiKHapOIHOTO KOOPAMHAIIIHHOTO KoMiTeTy PyXxy 3a 00’emHanHsS €Bpory.
[Tix #ioro Oe3mocepeHiM KepiBHUIITBOM B TpaBHi 1948 p. OyB npoBeneHuit
lNaa3pkwmii KOHTpec, KUK o4onuB YinbsaM Yepyemtb. 3a MiJICyMKaM# po-
00TH KOHrpecy OyIo MPUHHSITO PSI PE3ONIOLIH, B SIKUX IPOTOJIOTYBAIACh
HEOOXIHICTh ONPAIIOBAHHS MEXaHI3MIB 3aXUCTy TIPaB 1 CBOOO/ JIFOJVHH,
00’enHaHHs €BPONH B MOJITUYHOMY, CKOHOMIYHOMY HAIpsIMax 3 METOIO
3a0e3rneueHHs Oesreku. Peamizarisi mocTynanbHOI iHTErpamii B JaHOMY

Spinelli A. The Growth of the European Movement Since the Second World War. European
Integration. Harmondsworth: Penguin, 1972. P. 68.
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HarpsMy Tiependadaa meperisyl MONITHKA )KOPCTKOTO BiJICTOFOBAHHS Ha-
L[IOHAJIbHUX CYBEPEHITETIB.

Pe3omonii kKoHTpecy cTanu MpeIMeToM KBaBHX OOTOBOpPEHb B paM-
kax KoncynpratuBHOi Paau ywacHukiB bproccenbcpkoro norosopy. B
pe3ynbTaTi JaHuX 0OTOBOPEHb YYaCHHUKH 31HIUIACS Ha JIBOX KIIFOYOBHUX
MO3ULISIX BIHOCHO IXHBOI IMIJIEMEHTalii: KpaiHW KOHTHUHEHTaJbHOI
€BpOINU MPOTIOHYBaJM CTBOPEHHS HOBOT MIXKHAPOIHOT MIKYPSIOBOI
oprasizaiii 3 IMUPOKMMHU HaJHAI[IOHAJFHUMH TOBHOBAXXCHHSIMH, Ha-
TOMICTh, BenukoOpuTaHis paTyBaiia 3a 30€pekeHHS CYBEPEHHUX IIO-
BHOBa)K€Hb. BpemTi pewt, nani nuckycii npu3Benau A0 NPUHHATTA pi-
IICHHS TIPO CTBOpeHHs Pagu €Bponu — MiKHAPOAHOT opraHizaiii, MeTa
SIKOT BU3HAYaJIach SIK «IOCSITHEHHS OUIBIIOrO €IHAHHS MDX i1 4jleHaMu
JUTsl 30€peKeHHS Ta BTIJICHHS B JKUTTS 1J1€alliB 1 MPUHITUIIIB, SKi € IXHIM
CHUTBHUM HaJO0AHHIM, a TaKOXK CIPUSHHS IXHPOMY €KOHOMIYHOMY Ta
colialbHOMY Iporpecy»'. 3 ypaxyBaHHsIM HOJIOKeHb BprocceabchbKoro
noroBopy B Craryti Pagm €Bpornu MiCTHUIOCH 3aCTEPEKESHHS, M0 «ITH-
TaHHsI, KOTP1 CTOCYIOThCS HAI[lOHAIBHOT 00OPOHH, HE BXOJISTHh B KOMIIC-
TeHwio Pagun €Bponu»?.

Hactymauit kpok Ha NUIIXy (OPMYBaHHS €BPOICHCHKOI CHCTEMH KO-
JeKTUBHOI Oe3mneku — ykianeHHs 4 xBitHA 1949 p. B micti Bamunrron
[TiBHIYHOATIIAHTUYHOTO JIOTOBOPY, KM BCTAHOBIIIOBAB BIHCHKOBO-ITOJI-
tuuny opranizainito HATO. [nelinum «0aTbkom» Ta GaKTUYHUM KEpiBHH-
koM HATO cramu CIIIA, xoTpi pa3oM i3 iHITUMH y9aCHUKaMHU B paMKax
cT. 5 IliBHIYHOATIAHTUYHOTO OTOBOPY 3000B’sA3yBalMCh HAJATH JOMO-
MOTY KpaiHi, sika CTaHe JKEPTBOI BIMCHKOBOTO 30pOMHOr0 Hamany i3-3a
KOpAOHY, B TOMY YHCIIi 1 IUIAXOM 3aCTOCYBaHHS sIepHOi 30poi, 110 Ha TOH
MomeHT Oyna ymmie y CIIIA. 3a cmoBamu 1. SlkoBroka Ta P. OpioBcrkoro,
MIEePEroBOPH, 110 TIepeayBajy miAnucanHio JJorosopy, Oyau 10oBoi CKIaa-
HuMu. Tak, amepuKaHchKa cTOpoHa BBaxaia, mo HATO nmoBunHO nornu-
HyTH Bproccenbcbkuii makt; OpaHiiis BBakana 3a MOTPiOHE MMOCHICHHS
Bproccenncrkoro makty 3a paxyHok 3amydeHHst 1o Hporo CIIA, Kana-
1y, lenannii 1 Ipennanaii; kpainu beHITIOKCY MPONOHYBaNIHU AONOBHUTH
bproccenbehknit makT [TiBHIYHOATIIAHTUYHUM COIO30M 1 juie Benuka

Craryt Pangu €Bpomu. Pexxum noctymy: URL : https://zakon.rada.gov.ua/laws/show/994 _001#-
Text

Craryr Pamm €Bpomm. Pexum gmoctymy: URL :  https://zakon.rada.gov.ua/laws/
show/994 001#Text
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Bputanis BimcToroBasa iIel0 aBTOHOMHOTO ICHYBaHHS 000X BIHCBKO-
BO-TIONIITHYHUX 00’ €HAHB. Y MiICYMKY mepemoria mo3uitist JIonqoHa'.

[Tocunennst mpoTHCTOSTHHS MK 3axonoM Ta Pagsacbkim Coro3oM cTa-
BHJIO TIEPEJl 3aXiTHUMU JIiJ[EpaMy 3aBJaHHS MaKCHUMalbHOI MOOiTi3aIlii.
KirogoBoro mpo0iemMoro cTae MuTaHHs BKIIOYeHHS HiMewunan B cuctemy
KoJIeKTHBHO1 Oesmneku. [eorpadiune posramryBanHs HimeudnHu poOuio
il ro;oBHUM OAacTIOHOM, KOTpHUU TpUKMae Ha ceOe mepmuil ymap 3 00Ky
Pagsncbkoro Coro3y. Bee 11ie, Ha [yMKy 3axiIHUX JIiJIepiB, BUMArao piiry-
YuX i, 1, B MIEPIILy Yepry, KapJAHWHAIbHY 3MiHY IOJITHKH BIIHOCHO HiM-
1iB, KOTPi 3a3HAIU HUILIBHOI opa3ku B Jpyriii cBiTOBI BiiiHi. SIpum mpo-
THBHUKOM 3MiHH MapajurMu BigHOCHO Himewyunnu Buctymnana dpaniis.
Crpax nepej iCTOpUYHUM CYIIEPHUKOM, KOTPHUH JIUILE 32 OCTaHHI CiMaecsaT
POKIB TpWYi HamaiaB Ha Teputopito OpaHiiii, OyB JOCTATHLOO ITiJICTABOIO
JUISL TOTO 20U MPOJIOBKYBATH TOJIITUKY OCIIA0JICHHST HIMEI[LKOT EKOHOMIKH,
MOJTITHYHOTO BIUIMBY Ta HEAOIYIICHHS ITOHOBICHHS CBO€I MHHYJOI Bili-
CHKOBOT BEJTHYI.

OpHaK Mofii, Mo PO3rOPTAIUCS Ha MOJITHYHIN KapTi cBiTy (yCIilTHE
BUIpoOoByBaHHS PangucekuM CorozoMm atoMHOi 60MOM, yTBOpeHHS De-
nepatuBHOi Pecryomiku Himeuuwnn — mani ®PH, yrBoperns HATO) 3my-
cunu [Taprx neperisHyTH CBOIO NOdiTUKYy. Llle oqHiero npu4nHOIO cTana
TaK 3BaHa «HIMeIbKa mpobiemay. [licns 1945 poky aBi HIMENbKi 3eMiti —
Pyp 1 Caap — Oynu BIATOPTHYTI BiJl peIITH 3eMelib 1 PaKTUYHO 3HAXOAM-
mich Tix ynpasiiaasM @pannii. Ha qaaux 3eMiisx 30cepeiKyBanach Jie-
BOBA YaCTHHA BYTIbHOI Ta CTalleBapHOI MpoMucioBocTi HiMeuuunw, i Ha
JIyMKY (DpaHIly3bKUX TOJITHYHHMX JiS9iB, TIOBEPHEHHS JTaHUX TCPUTOPIH
mig cyBepeHiTeT HiMeyunHu nae migcTaBu MPUITYCKaTH MPO MOMKIHUBICTh
BiJIPOJKCHHS HIMEIIbKOT BIHCHhKOBOT MOTYTHOCTI. OJTHAK TI0 Mipi «pO3aMy-
XyBaHHSI BOTHHIIA» XOJIOJHOI BIMfHM TOJI0HA HEMOCTYIUIMBICTh Dpaniii
BUKJIMKAJIa BCE OLIbIIE HE3a0BOJECHHS B BalIMHITOH] Ta 1HIINX 3aX1AHUX
KpaiHax.

JlieBuM Ta epeKTUBHEM BHUXOIOM 3 JIaHOI cuTyarlii cras 1uiaH [llymana.
9 tpaBHs 1950 poky MiHiCTp 3aKOpAOHHUX ciipaB DpaHIlii pecTaBUB IIaH
MaOyTHBOTO PO3BUTKY €BPOITH, KW YBIHIIOB B icTopito sk «muiad Lly-
MaHay. PeallbHIM aBTOpOM JaHOTO MPOEKTY OyB 1HIIWN MONITHYHUNA iS4 —
JKan MoHHe, Ha TOH yac komicap 3 TuianyBaHHs ®paHity3pkoi PecryOmiku.

! SIxoBrok L. B., Opnoscekuii P. P. €Bporneiicbke 000pOHHE CIiBTOBAPHUCTBO: BUTOKH CTAHOBJICH-

Hi iHTerparii B 060pouHiit cdepi. [Ipobrnemu sakonnocmi. 2017. Bum.. 139. C. 268.
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«EBpomna, M0 CKIATAETHCS 13 CyBEepEeHHHX JiepikaB, — nucas JK. MoH-
He, — cama 1o co0i HezJaTHa, MpH Bciid JoOpil Bomi 11 KepiBHUKIB, MPHU-
WMaru po3yMHI pillleHHs, HEOOX1IHI Ui CIUIBHOTO Onara. 3are 1ie cTae
MOXKJIIBEM, SIKIIIO MIPABO IMPHIMATH PIICHHS OTPUMYIOTh IHCTHTYTH, I10-
KITUKaHI CTOSATH HA CTOPOXI CIUIBHUX IHTEPECIB B paMKaxX €JMHUX MBI
1 Ha OCHOBI BOJI OLIBIIOCTIM !,

Cytb mnany lllymana nonsirana B TOMY, 110, 3 OJTHOTO OOKY, CITipHI Te-
putopii noBepranuch HiMmeuuuHi, a 3 iHIIOT0 — Bce BUPOOHUIITBO BYTij-
ISl Ta CTali, IEHTP SKOTO 3HaxomuBcsi came B Pypi ta Caapi, mepexoauio
JI0 PYK HaJHAalliOHAJILHOTO OpraHy, o OyB He3aJexXHHH BiJl HIMEIBKOTO,
(hpaHIly3pKOTO Ta IHIIUX YPS/IIB Ta JisB Y CHUILHUX iHTepecax. Peaizaiti-
eto any Ulymana crano nianucanus mix @panuiero, HimeuuuHoto, Ita-
miero Ta kpaiHamu benimoke JloroBopy mpo 3acHyBaHHSI €BpONEHCHKOTO
00’ennanHs Byriuid i crani (nani — €OBC) B 1951 p. Tum camum, 3a J10-
nomororo €OBC Ta CTBOPEHHSM €MHOTO PUHKY BYTULIsI Ta cTani dpaH-
mist Ta HiMeyunHa, mOTOIUBIINCE 32 B3a€MHE OOMEKCHHS CYBEPCHITETY,
3MODJIM JIOCATTH CBOIX Iijiel: @paniris — yoesnednT cebe B BIHCHKOBOT
3arpo3u, a HimeuunHa — noBepHyTu cBoi 3emuti. Came B pamkax €OBC
Oynu CTBOpEHI YMOBH JUISl IPUMHUPECHHS JTBOX MPOBITHUX KpaiH 3aXiTHOl
€Bpornu.

Hpyruit ipoekt, mo OyB po3poOneHuid (paHIly3aMu, MOB’sI3aHUH 13
IHTerpali€o y BilicbKOBiM Ta momituuHid cdepax. B sxoBrHi 1950 poky
OyB mpencTaBieHui mpoekT JK. MoHHE Mpo CTBOPEHHS €BPOIEHCHKOI CHC-
TeMHu Oe3lekH, 110 YBIHIIOB B icTOpiio Mia Ha3BowO «iuiaH IlneBena». 3a
3alyMoM (paHITy3iB mepeadavyanochk CTBOPEHHS €BPONEHCHKOr0 000pOH-
HOTO CIIBTOBAapHCTBA, HAJUICHOTO HAIHAI[IOHAIFHIMHU TOBHOBAYKCHHSIMHU
3 MUTaHb 3a0€3MeYCHHsT OC3MECKH, 3 OTHOTO OOKY, Ta MOXKIIHBICTH ITOCTA-
BUTH I1iJ] HaTHALlIOHAIBHUI, eI 3a BCe (paHIy3bKUil, KOHTPOIb Mepe-
030poenHst ®PH Ta momonaru nomituaHUi THCK Ha [Tapmx 3 6oky CLIA
Ta BenukoOpuTaHii, KOTpi HaB’s13yBajil CBOT MPOEKTH, 1110 HE BiNOBIIaIH
iHnTepecam dpaHirii, 3 iHIIOrO OOKY.

Jocnimkyroun iCTOpil0 CTAHOBJICHHA €BPOMEWChKoi OOOpPOHHOI iH-
terpanii I. SIkoBrok Ta P. OpnoBchkuii BiIMI4arOTh, IO i1 CTBOPCHHS
«EBPOTICUCHKOT apMii», sIka CTajga OCHOBOIO MPOCKTY BiCHKOBO-TIOMITHY-

' Wilkens A. Jean Monnet, Konrad Adenauer und die deutsche Europapolitik: Konvergenz und

Dissonanzen (1950-1957) . Interessen verbinden: Jean Monnet und die européische Integration
der Bundesrepublik Deutschland. Bonn: Bouvier, 1999. S. 83.
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HO{ iHTerpalii, Hanexana Y. Uepuemnto, Ky BiH onpuiroqHuB 11 cepriHs
1950 p. na acamb6nei Pagu €Bpomnu. Bin 3anmponoHyBaB CTBOPUTU «EBPO-
MEHChKY apMitoy, sika O BKITIOUalia HiMeIlbKi BIICbKOBI 3’ eqHaHHS. L[5 mpo-
nmo3uilist Oyia BKIIOUeHa 710 pesostowii acamoOnei Panu €spornu «Ilpo He-
raifHe CTBOpEHHS 00’ €THAHHS €BpoNeichkol apMmii». [lepenbauanocs, mo
eBporneiicbka apmisi Oyae iHTerpoBaHa 3 apmieto IliBHIYHOATIAHTHYHOTO
aJbsIHCY 1 BKJTFOYaTUME HIMEIIbKI BICBHKOBI 3 €IHaHHS. Y. Uepuemib ysB-
TSB c001 «EBPOMNEHCHKY apMito» SIK KOAIIiI0 HAalliOHAJBHUX CHJI 32 3pa3-
KOM aJIbsTHCY YaciB J[pyroi cBiTOBOI BiliHH, 3 ICHTPAIBHNAM ITOCTAYaHHSIM i
CTaHJAPTU30BAHUM 030pOECHHM, alie 6e3 MiAMOPsAKyBaHHS OpraHaM Hal-
HAIl0HAJIBHOTO KOHTPOJTIO'.

[Mounnaroun 3 oceni 1951 p., CILIA Bcisiko HaMaraaucst MpUILIBUALIH-
TH TIPOIIEC CTBOPEHHS «EBPOMEHCHKOT apMii», KOTpa, Ha iXHIO yMKY, MaJia
CTaTH 3aMOPYKOIO MIBHIKOTO HAPOIIYBaHHS YHCEILHOCTI 00’ €THAHUX CUIT
HATO 3a paxyHOK 3axiJIHOEBPOIEHCHKUX BIHCHKOBUX YIpyIyBaHb. 3 Me-
TOIO CTBOpEHHsI €Bporelicskoro odoponHoro cmisroBapuctsa CLIA mo-
cumoBas TUCK Ha [lapmk Ta mparHynmu cxwinté BenmkoOputanito 10
OLJIBIII MO3UTUBHOTO CTABJIEHHS 10 JaHOTo 00’ emqHaHHs. Tak, Ha 3acigaHHi
18 nrotoro 1952 p. Pana HATO xoncraryBana, 110, mo-nepiie, IpuHINIHI,
MOKJIaJZIeHi B OCHOBY JloroBopy Ipo CTBOpeHHS €Bpomneicbkoro o00poH-
HOTO CITIBTOBAapHCTBA, BIIMOBIAat0Th iHTepecaM wieHiB HATO; no-npyre,
Buxoasiuu 3 toro, mo HATO i1 €Bpormeiicbke 000pOHHE CITIBTOBAPUCTBO
MAalOTh CIIJIbHY MeTy (TMMOCHIICHHS 3aXUCTy €BPOATIIaHTHYHOTO PETIOHY),
BOHM TIOBMHHI B3SITH B3a€MHI 3000B’s13aHHS LI0A0 3a0e3rneueHHs Oe3re-
KM 4JIeHiB 000X opraHizariii; no-tpere, HATO i €Bpornelickke 000poHHE
CIIBTOBAPUCTBO MOBHHHI 3MIIHIOBATH OJIUH OJHOT0,

3 MeToro mianucanHs JloroBopy mpo cTBOpeHHsI €BporeichKoro 000-
POHHOTO CIIBTOBAapHUCTBA BCIMa yYaCHUKAMU €BPOICHCHKOI 000POHHOT iH-
Terpariii, 10 IpoeKTy OyJIi BHECECHI 3MiHHU, KOTP1 BpaXOBYBaJIU MOOaKaHHS
JIESIKUX aKTOPIB €BPOIEHCHKOT MOMTHKU. OCHOBHI HapiKaHHS 0 MPOEKTY
JloroBopy Tpo CTBOpEHHS €BPONEHCHKOr0 0OOPOHHOTO CITIBTOBAPHCTBA

SxoBiok . B., Opnoscrkuii P. P. €Bpomneiicbke 000poHHE CIIIBTOBaPHCTBO: BUTOKH CTaHOBJICH-
Hi iHTerpanii B 060pouHii cdepi. [Ipobrnemu sakonnocmi. 2017. Bum.. 139. C. 269.

SxoBiok . B., Opnoseskuit P. P. Pons CILIA B cucTeMi €Bponeiichkoi Oe3meKu: icTopis CTaHOB-
neHHs1 €Bporneiicbkoro 000pPOHHOTO CHIBTOBApHCTBA. €spoamaanmuuna inmezpayis Yipai-
Hu. ceidomuil 6ubip moodeni 6esnexu: 30. HayK. cT. 3a marepianamu 11 XapkiB. MixkHap.-1IpaB.
YHUTaHb, IPUCBAY. aM’aTi mpod. M. B. Sunoscskoro i B. C. Cemenosa, M. XapkiB, 3 JHCTOI.
2017 p.: y 2 u. Xapkis, 2017. 4. 1. C. 25.
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Hagxonwn 3 [lapwky. @paHIlito He BIANITOBYBAJIO Te, MO (paHIy3bKi
30pOIiHi CHIIH, 32 BUHSTKOM KOJIOHIQTHbHUX BIHCBHK, TOBHICTIO BXOJIWIIH JIO
CKJIaJly €BPOTIEUCHKOT apMii, 1110 YCKIIaTHIOBAJIO POBEACHHS KOJIOHIATBHOT
NOMITUKH. [Tapu3bKuii TOTOBIp MEPEIIKOIKaB CTBOPEHHIO aTOMHOI 30poi,
0e3 yoro noBepHeHHs1 DpaHIlii 10 «KIyOy BEJIMKHUX JCPKaBy» OyJI0 HEMOX-
nmuBuM; kpim toro, CIITA He Gakanu criBmpairoBary 3 gpaniry3skoro Ko-
Miciero 3 aroMHOI eHeprii'. ®panirist 3MymIcHa Oyiia IPUCTATH HA YMOBH
nanoro J1oroBopy, ajie 3 IeBHUMH 3aCTCPEIKCHHSIMHE, TOJIOBHI 3 SIKUX CTOCY-
Basmcs 30epexerHs 30poiiHux cui CIIA Ha eBponeiicbkoMy KOHTHHEHTI
Ta CTBOPCHHS MOTYKHOI HATHAIIIOHATIBHOI ONITUYHOI BIIA/IN, BPaXyBaHHS
(hpaHniry3pKkoi BifiHY B [H0HE31T B MUTAHHSIX PO3MOJLITY BUTPAT Ta BIHCHKO-
BUX 3000B’513aHb, 3aJIy4eHHS OPUTAHCHKUX 30POMHUX CHII 0 Yy4acTi B TaK
3BaHii €BPONICHCHKIN apMii.

JloroBip mpo cTBOpeHHsI €BPONEHCHKOTO0 0OOPOHHOTO CITIBTOBAPUCTBA
OyB mianucanuii 27 tpaBHs 1952 poky ®paniiero, Itamiero, HimeaunHoO
Ta Kkpainamu benimoke. Lle OyB nepinii Kpok Ha HUISIXY CTBOPEHHS € TUHOT
3aX1JJHOEBPOTICHCHKOT apMii, KOTpa B 3HAYHIN YaCTHHI 0yJia YaCTHHOFO CUC-
temu HATO, 1m0 miaTBeppKyBasioch MiANOPSAIKOBAHICTIO €BPOIIEHCHKUX
30poiiHuX cui komaHyBanHi0 HATO y Bunaiky BiifHH, TiCHa KOOTIepallis
3 [liBHIYHOATIAHTHYHUM AJIBSTHCOM, BIJIITOBITANBHICTIO KOMAaH/IyBaHHS 3
KITIOUOBHMX IMHUTaHb, K TO OCHAIICHHS, MIATOTOBKA, OpTaHi3allis €BPOTICH-
ChKUX 30poiiHuX cui nepen kepisHuTBoM HATO ToMI10.

B JloroBopi npo cTBopeHHsT €BpONelchKoro 000pPOHHOTO CITIBTOBAPH-
CTBa Tependavanoch, M0 TaHe YTBOPCHHS HaOy[e CTaTyCy MiKHApOITHOL
oprasizailii HaJIHaI[IOHAJTLHOTO XapaKTepy 31 CIIUIbHUMH KEPIBHUMHU Opra-
HaMU, 00’ €THAHUMU 30POHHUMU CHJIAMHU Ta CyMICHUM OroypkeToM. Jlomar-
KOBO OyB ITiIMTUCAHHUN JIOTOBIP M’k €BpOIEHCHKAM OOOPOHHUM CITIBTOBA-
pucTBOM Ta BenmukoOpuTaHi€ro po B3aeMHY BiliCHKOBY JJOIIOMOTY.

[HTerpartis B 000poHHIN cdepi BUMarana Biji 3axiIHAX JIepKaB POBe-
JICHHSI CIIUIBHOT MOJIITUKU 3 METOI0 3a0e3MeUeHHsI KOHTPOIO Haja 30poii-
HUMH CHJIAaMH Ta Y3TO/DKEHHS 30BHIIIHBOIONITHYHOI MisUTBHOCTI KpaiH
3axinHoi €Bponu. [le cTano momToBXoM A0 CTBOPEHHS MOJITHYHOTO COIO-
3y, KOTpHid Oy/ie 3/1iiCHIOBATH CBOO JISUTBHICTH MapajelbHo 13 €Bporneii-
CBHKMM O00OOPOHHHUM CITiBTOBapuUCTBOM. B Oepesni 1953 poky B CtpacOyp3i

' Maier K. A. The Anglo-Saxon triangle, the French and the Western European Integra-

tion. NATO: the founding of the Atlantic Alliance and the integration of Europe. Edited by
F. H. Heller and J. Gillingham. St. Martin’s. 1992. P. 403.
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OyB mpencraBieHui nmpoekt Jloropopy npo €Bporeichke MOMITHYHE CITiB-
TOBApPUCTBO, KIHIIEBOIO METOIO SIKOTO MPOTOJIONIYBaIOCh CTBOPEHHS €BPO-
niefichkoi eneparii. Oanak, ixei dpenepanizaiii, mo Oy BKpai momymsip-
HuMH Hanpukiaii 40-pokiB XX CT.., Ha moyatky 50-X pOKiB BXKe BTPaTHIIN
CBOIO ITPHUBAOIUBICTH, 0COOIHMBO [T (hpaHIty3iB. B mimoMy cutyarist mova-
Ja CKJIaJaTHCs TaKMM YMHOM, IO €BPOIEHChKA HTerpalis crajia moBep-
TaTucs B Oik Oe3meku Ta 0OOPOHH, BiJICYBalOYM HA JPYTHid IJIaH €KOHO-
MIYHY CKJIaJIOBY €Bponeicbkoi iHTerpamii. OnHak psn ¢pakTopiB 3aBaJuB
3MIHCHEHHIO [IMX TUIAHIB Ta MOBEPHYB PO3BUTOK €BPOIEHCHKOT CITUTBHOTH
B exoHoMiuHMi Oik. [IpoBigHY posib B gaHOMY mpoleci Bigirpana ®pan-
IIisl, KOTpa Malsia HeOe3MiAcTaBHI MOOOOBAHHS, 10 MBUAKE (HOpMYyBaHHS
BIMCHKOBO-TIOITHYHOTO 00’ €JHAHHS OOMEXHTh (PpaHIly3bKi IHTEpPECH.
Jlo mporo moGoroBaHHS JONABCS CTpax IEpel 3POCTaHHSAM BiHCHKOBOTO
noreHuiany Himeuunnu, koTpuii OyB OM HEMHHYYHUM B pamKax €Bporneii-
CBKOTO 00OPOHHOTO CIiBTOBAapUCTBa. DpaHIly3H BHSABWINCH HE TOTOBUMH
0 paguKaIbHUX MEPETBOPEHB, MOB’S3aHUX C MPHUCKOPCHHSIM €BPOICH-
CBKOI IHTerpallii, o TAIIa 32 c000r0 OcnabIeHHs HalliOHAILHOTO CyBepe-
HiTeTy. BHyTpimHbononiTHYHa 60pOTH0a YUCENbHUX MOMITUYHUX MapTii
npu3Bena J1o Toro, mo 30 ceprHs 1954 p. [Taprk BiIMOBHUBCS paTH(iKyBa-
TH JIoroBip Mpo CTBOPEHHS €BPOIEHCHKOTO 00OPOHHOTO CITiBTOBAPUCTBA.

[Tposan mpornecy patudikarii JloroBopy mpo CTBOPEHHSI €BPOTICHCHKO-
ro 00OOPOHHOTO CMIBTOBAPHCTBA «OTOJIUBY PsII MpolieM, sKi ToTpedyBain
HEeraiiHOTO BHUPINICHHS. 3 OHOro OOKY, 3HOBY IOCTalia MpodiiemMa 030po-
eHHs HiMIIB. DpaHIis Bke HE MOINIa MPOTHAIATH TOMY THCKY, SKHH Ha
Hel ynHMm Crionydeni Lltatu ta BenmukoOpuTaHisi, i TOMy MOTOIWIIACH
Ha BrItoueHHs @PH no cknany BproccenbebKoro n0roBopy, CyTh SIKOTO,
SIK CTBEPJPKYBaB mpem’ep-minictp @pantii 1. Mennec-Opanc, nonsrana
B ToMy a0u «3amackyBaru wieHctBo @PH B HATO nepen ¢paHiry3pkor0
IPOMAJCHKICTIO Ta mapiameHTom»'. SIK Haciimok, 23 xoBTHs 1954 p. B
[Mapuxi Oynu mignucani yroau npo npueananas ©PH Ta Itanii go cxiany
MOJU(IKOBAHOTO BproccenbChKOTO MAKTY, SIKHH OTpUMaB Ha3BY 3aXiJlHO-
€BPOTIEHCHKUI COIO3.

3axiHOEBPOTICUCHKHIA CO03 CTAB €JIMHO MOYKIIMBUM KOMITPOMICOM JJISI
eBpornelicbkux aepxas. st ®PH npuennanns 1o bproccenbebkoro nakty
03HAYaJl0 CKAaCyBaHHS OKYIAIliHHOTO CTaTyCy, BIIIHOBICHHSI CBOIX 30pOii-

' Clarke M. French and British security: Mirror images in a globalized world. Intern. affairs.

2000. Vol. 76. Ne 4. P. 729.
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HUX CHJ Ta BH3HAHHS KpaiHW B SIKOCTI piBHOIpaBHOTO mapTHepa. Ppan-
11is, B CBOIO YEPTy, CIIO/IiBAJIACS, 110 JJAHUH JTOTOBIp HAAACTh 1l 0COOTUBUI
CTaryc B MATaHHIX 000poHU €Bporu. OJHAK, 11i CIIOJIBAaHHS HE BUIIPaB-
JaNnCh. 3axinHoeBporeichkuil coro3 OyB nmormuuytuit HATO: 30poiini
CHITH 3aXiTHOEBPONCHCHKOTO COI03y MOCTYIMIIN i/l KOMAaHIyBaHHS BEp-
XOBHOTO TOJIOBHOKOMaHayBada coto3Hux cui HATO B €Bpomi, KoTpwii
ICJIST KOHCYJIBTAIN 3 HAIllOHATBHUMH ypsAaMd, BU3HAUAB PO3MIIIICHHS,
MEPEMIIICHHs, BUKOPUCTAHHS 30pOiHMUX cul 3aXiAHOEBPONEUCHKOTO CO-
103y y BIAMOBITHOCTI 3 BIHCHKOBOKO CTpATETIE0 aNbsHCY. SIK Bimmivae
®. Meiiepc: «Taka 3anexHicTh (pakTHUHO Mo30aBuia [lapuk MOXKIHBOCTI
OTOHYBAaTH IJIaHaM COrO3HUKIB BKIounTH ®PH 1o cxmamy HATO, mo i
Bi1Oynock 9 tpaBHs 1955 p. @paniii nurie Baagocs JOOUTHCS Bl HIMITIB
BiJIMOBH BiJI BUPOOHHMIITBA 30pOi MacCOBOTO 3HHUIIICHHS, CTPATETIYHUX Ha-
CTyMaNbHUX 030POEHD 1 ICIKUX BB BIHCHKOBOI TEXHIKI»'.

Ve 3 cepenuan 1960-X pokiB crioctepiraiucs TEHACHIT 0 mepe-
Ly 0OOPOHHOT TMONIITUKKA B PaMKax €BPOIEHCHKOTO CIiBTOBapUCTBA.
bproccenbebkuit makt 1948 p., B skoMy OyB 3aKJaJICHUH TPUHITUIT KOJICK-
TUBHOI 000POHM, BUSIBUBCS HE TAKUM YCHIIIHUM, AK [liBHIYHOATIAHTHY-
HUH allbsSHC, KOTPUI B yMOBax OJIOKOBOTO TIPOTHCTOSIHHS B3sB Ha cebe BCi
00opoHHi iHiiaTuBU B €Bpomi. €Bporneiicbke 000pOHHE CIIBTOBAPUCTBO
TaKOX HE 3MOTJIO Ha MOJITHYHOMY PiBHI 00’ €JJTHATH €BPOTICHCHKI JICpKaABH.
Toni nmuTaHHs y3roHKEHOCTI Ta KOOpAUHALIT 30BHIIIHIX MOJITHK JIepiKaB
Oynu Ha TICBHHMU 4ac BifKiajeHi. HacTymHuM eTarmoMm cTano MpuiHSTTS
JlrokcemOyp3bkoi omosiai 1970 p., B paMkax sikoi Aep>kaBU-4IeHH €BPO-
MEHCHKOTO CITIBTOBAPHCTBA IIYKAJIH IUISTXU MPOBEICHHS KOHCYJIBTAILIN 3
MUTaHb 30BHIIIHBOI TOMITUKU 1 MOXKIIUBICTh KOOPJMHYBATH CBOIO MO3UIIII0
Ha MIKHApOJHOMY PiBHI.

ITouarok mporecy iHTerpariii ep>kaB-4JieHiB B cepi 30BHILIHBOT M1OTi-
TUKH OyB nokafieHnid Ha pyoexi 1960-1970-x pokis. Y rpyani 1969 p. Ha
3yCTpidi IIaB AepskaB Ta ypsiaiB B ['aasi Oynu mpuiHATI BayKIMBI pillIeHHS
PO IMOCWJICHHS 1HTErpallii, B TOMY YHCII 1 B MONITHYHIN cdepi. Ha ocHOBI
OPUAHATUX pillieHb OyB CTBOPEHUH CHeliajJbHHUI KOMITET 13 ITUIUIOMATIB
KpaiH €BponeiicbKoro eKOHOMIYHOTO CIiBTOBapUCTBa. JIOKyMEHT, miaro-
TOBJICHHI TaHUM KOMiTeTOM — J[0ToB11b PO MPOOIEeMH MOMITUYHOT yHI]i-
Karlii, Bioma sk «JlonoBizae J[aBiHbOHA» TOKJIAJIa TOYaTOK €BPOIEHCHKO-

' Meiers F.-J. La politique allemande de sécurité et défense a la croisée des chemins. Politique

étrangere. 2000. Ne 1. P. 51.
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My TOJITHYHOMY CIiBpOOITHUITBY. OKpIM IHOTO, Taa3bka KOH(MEPEHIIis
3aKJiaja o4aToK peryaspHUM 3ycTpidaM Ha PiBHI TOJIiB IepKaB Ta ypsIiB,
kotpi B 1974 p. Oynu mepeTBopeHi B €BporelichKy pajy, kotpa JlicaboH-
CBKHM JIOTOBOpOM Oyia BU3HAHA B SIKOCTI 1HCTUTYTY €Bponeiicbkoro Co-
to3y. CItiji BIIMITHTH, 1110 B IIeH mepioa B €BPONEHChKUX CITIBTOBAPUCTBAX
copmyBanock JiBa Imi X011 10 CTBOPEHHS CUCTEMU O€3MEeKU Ha PiBHI €B-
poreticekoro Coro3y: «epporeictuy (Ppanrris, HimeuunHna), koTpi BUCTY-
TaJIM 3a CTBOpEeHHA B €Bpornelicbkkomy Coro31 10JaTKOBUX 30BHIIIHBOIIOMI-
TUYHHUX Ta 0OOPOHHUX CTPYKTYP; «aTiaaHTUCTH» (BemukoOpuTaHis), KOTpi
TpaaULifHO OPIEHTYBAUCH B MUTAaHHIX 000opoHU Ta Oesneku Ha CIIIA Ta
HATO.

€Bporelcbke TOJMITUYHE CHIBPOOITHULTBO OYyJIO 3amovyaTKOBaHE SK
CrieIiaIbHUI OpraHi3aiifHui MEeXaHi3M KOOpPJMHAIIT Jii JAepKaB-4JICHIB
Ha MDKHapOJHIN apeHi 3 METOI0 MOCTYIOBOTrO ()OPMyBaHHS €BPONEHCHKOT
30BHIITHBOI MTOTITHKH.

[Ipotsirom monax 30 pokiB 3 MOMEHTY YTBOPEHHS €BpOINEHCHKOTo
00’eTHAHHSI BYTULIS Ta CTali, MisTIBHICTD €BPOTICHCHKOTO HaTHAIIOHAb-
HOTO 00’ €HaHHS 3/1HCHIOBaNIAaCh Ha 0a31 yCTAaHOBYMX JJOTOBOPIB, 110 Oyin
mianucadi B 50-X pokax, B 3MICT SKAX BHOCHIJIMCh 3MIHH JIUIIE 3 OKPEMHX
nutanb. OnHaK B cepeauHi 80-x pOKiB CTaNO OYEBHIHO, IO C(hOpMOBaHi
[MTapu3pkum Ta PUMCBKIMY TOTOBOpaMy IpaBwiIa MOTPEOYIOTh KOPEIIAIII.

Po3pobka edexTHBHOT MOMITUKU B cdepi O6e3meku Ta 000pOHH Ha Pi3-
HUX eTarax po3BUTKYy €Bporneiicbkoro Coro3y migiiiManachk, ajie JacTiiie
3a BCE 3aJMIIaNach Ha JeKJIapaTUBHOMY piBHI. HallOinbin 3HaUUMUM iM-
MYJIBCOM JUTS PO3POOKH €BPOIEHCHKOI 0OOPOHHOT KOHIICTIIIT CTAN MO
Ha bankanax, siki MPOAEMOHCTPYBAJH, IO MOXKIHBOCTI €BPOICHCHKUX
KpaiH MMpy BpETYJIFOBaHHI KPU30BHUX CHTYyaIlil BKpail oOMexeHi, a HATO
3aUINAETbCA (PAKTUUHO €IWHOIO MIKHAPOIAHOIO OPraHi3alli€ro CIpoMOX-
HOKO BHPIIIYBAaTH BIMCHKOBI MpoOiemMu 3axigHol €Bpomnu Ta MUTAHHS ii
Oe3nexu. bynmo Takox 3po3yMisio, IO MOJMKEHHS MaacTpUXTCHKOrO J10-
TOBOpY PO (hopMyBaHHS CITUIBHOT MOJITHKK Oe3Mekn Ta 000poHH Oyin
JIOCUTh ONITUMICTHYHI Ta MEePEOLiHIOBAIN MOXIIUBOCTI €BPOMH B YMOBax,
KOJIM BiliCHKOBO-TIOJIITHYHA CUTYaIlis OyJIa JOCUTh MIHIUBOO.

CamMe 11e cTajo TPUrepoM A0 aKTHBi3alil 3ycuib €BpONelChKOro CIiB-
TOBApUCTBA IIOJ0 CTBOPCHHS CHCTEMH CITLIBHOI €BPOIICHCHKOI Oe3reKn
Ta 000poHH. OCHOBHMMH BiXaMHM LIbOTO TPOLIECY CTAIU PSJl 3yCTpidel Ta
caMMITIB, 30Kkpema: (hpaHKO-OpuTaHChKa 3ycTpidy B CaH-Maino B TpynHi
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1998 p., cammitu B KenpHi B uepBHi 1999 p., Xenbcinki rpyness 1999 p.,
na-®Deiipa uepsens 2000 p., Hiuui rpynens 2000 p.

Yac, Ha KOTpHIA BUIIAB TIOYATOK peatizailii CiIbHOT MOJIITHKH Oe3MeKH
Ta 000pOHHU, OYB TOCUTH HENPOCTHH. BUHUKIM PO30IKHOCTI MK ydacHH-
KaMH 1 3 TIMTaHb II0JI0 CIUIBHOCTI MONISA/IB Ha BINIMOBIAAIBHICTE €BpO-
neiicekoro Coro3y. @panuis ta BenukoOpurania sk i panime 30epirain
BITYYTTS MEBHOI TYTH 3a KOJHIITHHOIO MOTYTHICTh. BenukoOputaHis Ha-
Marajach 3allOBHUTH II€ BITIYTTS CBOIMH «OCOOJIMBUMHE BiTHOCHHAMH i3
CIIIA». ®pantis x nparayia nepesepmutu CIIIA, nepetBoputn €Bpo-
neiiceknit Coro3 B BENHKY JiepkaBy. Pemra nepskas 10 IUX irop BiTHOCH-
7ach 3 OalIyKIiCTHO.

Curyaris aemio 3miHunacs Ha paHko-OpuTaHcbkiil 3yctpiui B Can-Ma-
1o B TpynHi 1998 p. B neknapartii Can-Maino BenukoOpuraHis Briepiie mo-
roauiack i3 TM, 10 €Bponelcekuii Cor3 Oye 0CHOBOIO €BPONEHCHKOT
000pOHH, OTPUMAE BCi HEOOX1IHI TOBHOBAXCHHS ISl IPUUHSATTSI PIlIICHB,
a Takok Oyne MaT 3acOo0M PO3BIJKH, CTPATEriYHOTO aHANI3y Ta IUIaHy-
BaHHA. [laHUI JOKYMEHT HE MPOCTO MPOTOJIONTYBaB OC3IEKOBY IOJITHKY,
a i BimoOpaxkaB cTpareriuni peanii: €Bpomnelicbkuii Col03 cTae €IMHUM
€BPONCHCHKIM OPTaHOM, IO MAa€ MPaBO BU3HAYATH IMOJITHKY B 0ONacTi
000opoHH; 3axiAHOEBPONEUCHKUN COI03 Ma€e OyTH 1HKOPIOpOBaHUN B €B-
porieticbkuii Coro3; YTBOPEHHS HE «EBPOIECHCHKOI apMii», aje OaraToHa-
[IOHAJIFHOI CTPYKTYPH HA KIITAIT «CBPOKOPITYCY» UM YTBOPEHHS HAIli-
OHAIILHUX CHJI, KOTPI 3HaXoAAThes B miamopsakyBanHi HATO; ocHoBHe
3aBJJaHHA — HE KOJIEKTMBHA 000pOHa, a B MEPIIY Yepry MUPOTBOPUi Micii,
MIOIONIAHHS KPU3.

Ha nymky [Ix. Xayopra, MimiTapu3aiist €BpOIU € pe3ynbTaToM TPhOX
(bakTopiB: momiTHYHA BOJsA, copmoBaHa Mmicis (HPaHKO-OPUTAHCHKOTO
cammity B Can-Maso B rpyani 1998 p., yesigomienust HATO HeoOxinHO-
CTi opraHizailii NOKJIaaTHCs Ha 3HAYHI BIICHKOBI MOXITMBOCTI Ta HEOOX1/1-
HicTh €C migTpuMyBaTH 00OPOHHY TPOMHCIIOBICTH 15 3axXUcTy [IiBHIUHO-
aTJIAHTUYHOTO allbsHCY. BueHni BU3HAE, MO X04a OyJIM BUCIIOBICHI pi3Hi
To4KH 30py B JlonaoHi Ta [Tapmxki, ppaHKo-OpUTaHCHKI TOMOBIEHOCTI Ma-
F0Th BO)KJTMBE 3HAUCHHS LTS PIlICHb, KOTPi Oy/IM IPUAHATI TPOXH 3r0I0M'.

HacTynHor BHU3HAYHOO TOJI€I0, IO CTajla HOBUM IMITYJIECOM B TIPO-
IIeCi CTBOPCHHS €BPOICHCHKOI CHCTEMH KOJICKTUBHOI OE3MIEKH CTajI0 IpH-

' Howorth J. European Integration and Defence: The Ultimate Challenge?, Paris, in WEU Insti-

tute for Security Studies. Chaillot Paper 43. 2000. P. 93-94.
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iasTT KenmpHCBKOI Nekmapartii, sSIKy Iie Ha3WBalOTh «CHPaBKHIM CTaTy-
TOM» B 001acTi eBpornelcbkoi 00opoHu. B noxymeHTi Oynau 3axpirieHi
cTpareriyni 3aBaanHs €Bponeiicbkoro Coro3y B chepi 000poHHU Ta pO3IIH-
PIOBAIMCh MOKITUBOCTI €BPONEUCHKUX IHCTUTYIIM B 000poHHi# cdepi, 30-
Kpema: TIpoBiIHA POJTb B pO3pO0IIi pillleHb HaleXKUTh Pasi €Bporneiichkoro
Cotro3y; criBpoOiTHUITBO 3 HATO Ta po3BUTOK BIIHOCHH 3 COIO3HUKAMU
Ta MapTHEPaMU; 3alPOBAKYBAJIMCh HOBl CTPYKTYpPHI OIUHHMIII, HEOOX1THI
JUISL IPUAHATTA pilieHb: KoMiTeT 13 mUTaHb MOJITHKHM Ta Oe3meku, Biii-
CHKOBHH KOMITET, 1ITad, CyIyTHUKOBHIA IIEHTP, OpraH, 0 BIAMOBIIaE 3a
npobnemu Oe3neKy; nependadeHa MOKIMBICTh MaTH BIIAcHI 30pOiiHI CHIIN
Ta JIOCTaTHI 3aCO0M; MOYIIMBICTh PO3POOJISITH METOAM Ta HOBI MiXOIH IO
pobieM 000pOHH.

CammMit B XenbciHKi B TpynHi 1999 p. KOHKpEeTH3yBaB Ta PO3BHB I10-
JIOXKEHHS MonepenHboi 3ycTpivi. B mokymeHTax, mio Oynu MpUHHATI B
pamMKax JIaHOi 3yCcTpidi 3ycHiuis Oylii 30Cepe/PKeH] Ha ONpaIfOBaHHI KOH-
nenuii (popMyBaHHsI €BPOIEHCHKIX CHJI IIBUIKOTO pearyBanHs. byma pos-
pobJIeHa Tak 3BaHa «TOJOBHA LUTE» — OCHOBHE 3aBIAHHS KOHCTPYIOBAHHS
MaiOyTHIX cuil. 3a MiCyMKaMH 3ycTpidi OyJ0 MPHHHATO Psi KIFOUOBHX
pilieHs: mo-nepire, Ha €Bponeicbkuii Cor3 MOKIAIaIich 30008’ sI3aH-
Hs 10 2003 p. cTBOpUTH 30poiiHi cuin uncenbHicTio 50-60 Tuc. conaar.
Jlani 30poiiHi CWJIM MIOBWHHI MaTH BIJMOBIIHI CTPYKTYpH KOMaHTyBaHHSI,
KOHTPOJIIO, PO3BIJIKU, 1HXKEHEpHOro 3abesnedeHHs tomo. [lo-apyre, ae-
TaabHO OyJIM BU3HAYCHI POJIh Ta 3aBJAHHS IHCTUTYIIHHOTO MEXaHi3My B
cthepi oboponu. Ilo-Tpere, «EBpokopmyc» TpaHCPOPMYETHCS B KOPILYC
MIBUJIKOTO pearyBaHHs, [0 Ma€ Ha METI MOCWINTH OaraTtoHaIliOHaTbHUAN
XapakTep Nl HAIllOHAJIBHUX MTa01B. DaKTHUHO JaHUHN JTOKYMEHT € JIOK-
TPUHOIO 30BHINTHKOI MOMITHKH €Bporeiicbkoro Coro3y, KOTpa He BHUKITFO-
Yae 3aCTOCYBAHHS CIJIM B KpaiHIX BUITAJKaX 1 3aJIUIIAETHCS HCOMTHO3HAY-
HOFO BIJIHOCHO KOHIICTIIIIi TPEBEHTHUBHUX 3aXOJIIB.

HacTtynHwuii makeT pimieHb, KOTpui OyB CHPSIMOBAHUN HA MOCHJICHHS
€BPONECHCHKOT CHCTEMH KOJIEKTHUBHOI Oe3mekH, OyB mpuiiHsTHiA B Himri
B rpyaHi 2000 p. Bin oxonuB mupoke Koo mpodiaeM: CTPYKTYpHI 3MiHU
THCTHTYTIB €Bpornerichkoro Cor3y, MOXKIUBOCTI HOTO MOJANBIIIOT0 QyHK-
[IOHYBaHHS B PO3IIMPEHOMY CKJai, cTBopeHHs JJoroBopy mpo Koncrury-
1ito Juist €Bponu ToIo. Ha caMMiTi OTpUMalii pO3BHTOK JIOMOBJICHOCTI B
cepi eBponeiichkoi cucTeMu 000pOHU Ta OE3MEKH, 1110 OyJIM JTOCATHYTI Ha
norepeHixX 3ycrpivax. @aktuaHo gaHuit JIoroBip BHOCHB 3MiHH B MeXa-
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HI3M TIPOCYHYTO{ CITIBITpaIli B paMKax CITIJIbHOT ITOJITHKA OE31eKH Ta 000-
poHH. AJile TIPO CaMOCTIHHICTh Ta HE3aJIEKHICTh €BPOINENUCHKOT CUCTEMHU
0e3TeKH Ta CTBOPEHHS €BPOIEHUCHKOI apMii B HBOMY HE HAEThCS, OCKUTBKI
HATO 3anumaerscsi OCHOBOIO KOJIEKTUBHOI OOOPOHU Ta MPOJOBXKYE Bifi-
TpaBaTH BaKIIMBY POJIb B PETYIIOBAHHI KPH30BUX CHUTYAIliH.

2. 3acHOBHULbKI 10roBOPY K MEXaHi3M eBOJIOLii NONITUKK
€sponeicbkoro Coto3y B cihepi 6esneku Ta 060poHu

7 motoro 1992 p. raBu nepkaB Ta ypsaiB €BpPONEHCHKOTO eKOHOMIY-
HOTO CITIBTOBapuCTBa Mianucanu B M. Maactpuxt Jlorosip npo €Bpomneii-
ChKHH COF03, KOTPUH BUBIB 3amymieHni B 1950-X pokax mporec eBporneii-
ChKOI iHTerpalii Ha sSIKiCHO HOBUU piBeHb. Jlanuii [loroBip 3MilHUB TO-
JTATBITY €KOHOMIYHY THTETPaIlilo Ta MOCHUJIMB 30BHIIIHBOIOIITUYHY 1HTE-
rpariio, B TOMY YHCII 1 pOpMyBaHHS CHILHOT 00OPOHHOT MOJITHKH, KOTpa
Mor1a 6 IPUBECTH 3 YaCOM JI0 CTBOPEHHS CIIJIBHUX CHIT 000poHu'. Po3min
V 3aKpiIuItoe, Mo «CIiJbHA 30BHIMIHS MMOJITHKA 1 MOJIITUKA OE3MEeKH Mae
BKITFOYaTH B ceOe BCi MUTAHHS, MMOB’si3aHi 3 0e3nekoro Coro3y, BKITIOYAl0-
YU MOKITUBE O(DOPMIICHHS B MOJANBIIOMY CIUIBHOI 0OOPOHHOT MOJITHKH,
KOTpa MOTJIa O MPUBECTH 3 YACOM JI0 CTBOPECHHS CIUIBHUX CHJI 00OPOHMY.
B 3B’s13ky 3 1M, «Co103 IpOCUTh 3aXiTHOEBPONEHCHKII COI03, KOTPHH €
HEBIJI’€MHOI0 YaCTHHOI po3BUTKY COr03y, po3poOisaTH Ta MpUAMarH pi-
LICHHS, KOTP1 MaloTh 00OpOHHE 3Ha4eHHs. Paja, Mo y3roKeHHIO 3 ycTa-
HOBaMH 3aXiJIHOEBPOIIEHCHKOTO COFO3Y, MpHUIIMae HEOOXiTHI MpaKTHYHI
JIOMOBIICHOCTI»?.

Hespaxkarouu Ha Te, o0 MaacTpUXTChKUAN JOTOBIP 3ralyBaB TPUHITHII
CITUIBHOI 30BHIIIHBOI MOJITAKH 1 IMOJITHKH O€3IIEKH, THM HE MCHII B HBO-
My 30epircst MpUHIUI y3rO/LKEHOCTI mii. [insgMu criabHOT 30BHILTHBOT
TIOJITUKHY 1 IOJITUKY O€3MEKN Malld CTaTH:

Council of the European Communities, Commission of the European Communities, Treaty
on European Union (The Maastricht Treaty), signed in Maastricht, 7 February 1992, Brussels
Luxembourg: Office for Official Publications of the European Communities, ISBN 92-824-
0959-7, 1992.

Council of the European Communities, Commission of the European Communities, Treaty
on European Union (The Maastricht Treaty), signed in Maastricht, 7 February 1992, Brussels
Luxembourg: Office for Official Publications of the European Communities, ISBN 92-824-
0959-7, 1992.
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— 3aXHUCT CIUIBHUX IIHHOCTEH, OCHOBHHUX IHTEPECIB Ta HE3aJICKHOCTI
€Bporneiicekoro Coro3sy;

— ykpimeHHs 6e3nexkn Coro3y 1 Horo JiepKaB-uicHIB;

— 30epeXeHHd MUPY Ta YKPIIUIEHHS MDKHapOAHOI Oe3neKu y Bifmo-
BigHOCTI 3 mpuHiunamu Craryty OOH, 3akmrounuit akt Hapaam
6e3nexu 1 cniBpoOiTHUITBA B €Bponi 1975 p. 1 [lapusbkoi xaprii
1990 p.;

— CIOpUSHHA MDKHApOJAHIN CHiBIpalii;

— PO3BUTOK Ta YKPIIICHHS IEMOKpATii Ta BEPXOBCHCTBA IIpaBa, a Ta-
KO’ TTOBAra rpas JIFOJUHY 1 OCHOBHUX cBOOO.'.

B sKOCTI MepcreKTUBHUX HaNpsIMiB CyMICHUX Jid Oynu Ha3BaHi
pPO330pO€HHST Ta KOHTPOJIb HaJ 030pO€HHSM B €BpoIi, HEPO3MOBCIO-
JOKCHHSI SI7ICpHOT 30p01, KOHTPOJIb HaJl ITePeIavueto TEXHOJIOT1iH 030pOEHHS
TpeTiM KpaiHaM 1 KOHTPOJIb HaJl eKcriopToM 30poi. €Bpomneiicbkuii Coro3
MIEPEHINOB Ha SIKICHO HOBHH PiBEHb iHTErpallii, 1 aKTHYHO CTaB IEHTPOM
OPUUHATTA pillieHb B 00JaCTi €BPONEWChKO1 30BHIIIHBOT MOMITUKH 1 TIO-
TTUKA Oe3IMeKH, a 3aXiJHOEBPOIICHCHKII CO03, SIK HEB1/I'€MHA YacTHHA
€poneiicbkoro Coro3y, HOBUHEH OyB, «TPUIMATH Ta BTUTIOBATH B )KUTTS
pimenHst Ta 3axoau Coro3y B 007acTi 000POHMW», a 3 IHIIOTO — BHCTY-
maTu 3aco00M YKpIIUICHHs €BpOIeichKkoi onopu [1iBHIYHOATIAHTUYHOTO
ANBSHCY .

Jani pecdopmaropchbki Kpoku Oylu He IO iHIIE, K crpoda psdy €B-
pOTICHCHKUX JIepKaB, i ocobnmBo dpaHirii, 3podutn €Bporry OUIBIT He3a-
JIS)KHOIO B TIOJITHYHOMY 1 BilfickkoBomy tutani Bij CIIHA. Sk BimMiuaroTh
1HO3eMHI HayKOBIIi, «MaaCTpUXTChKUI TOTOBIP HEJIBO3HAYHO TIPUBHOCHB
B €BPOICHCHKO-aMEPUKAHCHKI B3aEMOBITHOCHHH EIEMECHT CEPHO3HOCTI Ta
peaitizmy, KOTpUH Mir OM CIIOHYKaTH €BpOITy B3sTH Ha ce0¢ OCHOBHY BiJl-
MOBIJAJIbHICTh 3a CBOIO OE3MeKy»>.

HesBaxaroun Ha nparnenHs: €Bpomneiicbkoro Coro3y MOCHIUTH CaMmo-
cTifiHicTh €Bpomnu y BIHCHKOBOMY IUIaHi, patudikamisi MaacTpUXTChKO-
TO JIOroBopy (hakTHYHO HE 3MIHHIIA CHTYaIlil0. YCHIXU B cepl MONITHKN

Council of the European Communities, Commission of the European Communities, Treaty
on European Union (The Maastricht Treaty), signed in Maastricht, 7 February 1992, Brussels
Luxembourg: Office for Official Publications of the European Communities, ISBN 92-824-
0959-7, 1992.

Jopp M., Schlotter P. Die Europdische Union — ein kollektiver auBenpolitischer Akteur? The-
oretische Anndherung und Einfiihrung. Kollektive AuBenpolitik — Die Europdische Union als
interna- tionaler Akteur. Baden-Baden: Nomos, 2008. S. 17.
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0e3neKu HOCHIM (pparMeHTapHUI XapakTep 1 TOPKAJIMCh HE iHTEpeciB
€pporneiicskoro Coro3y B LIJIOMY, a 1HTEpPECiB NpecTIKy. Ko odnacts
0e3rekn oTprMaia 3HaYHUN PO3BUTOK B MaaCTPHXTCHKOMY JOTOBODI, TO
MUTaHHA 00OpOHU OyJIM BUHECEHI 3a MEXIi CIiJIbHOT 30BHIIHBOI MOJITH-
Ku 1 moiTuku Oe3neku. [limkpecioBanoch, mo «(GopMyBaHHS CIITBHOT
o0oponu — crnpaBa Maii0ytHroro. Teopui Jorosopy mnpo €Bponenchkuit
Co103 po3IIIsiIaiy MOJITHKY Oe3MeKH B IKOCTI TIEpeXiTHOTO eTamny 10 (op-
MYBaHHSI CIIUTBHOT TOMITHKU B cepi 000poru»'. J0 yCHilHUX MPOCKTIB
B 3rajiaHiil cdepi BiTHOCATh CHUIbHY MO3UIlit0 €Bporneiicbkoro Corosy B
1995 p. BigHOCHO TIPOIOBXKEHHS J[OTOBOPY MPO HEPOIMOBCIOPKCHHS SIACP-
HO1 30poi.

o ¢axTopiB, 1110 HETAaTUBHO BIUIMHYJIM HA MPOLIEC YCHIIIHOI peai3a-
I1ii CIUTFHOT 30BHINIHBOT MOJIITHKY 1 MOJITHUKU OS3IIEKH HalIeKATh: BIICYT-
HICTh MOJITUYHOI BOJIi 3 OOKY Jiep KaB-yYaCHHIIb; CKJIAHOCTI OFOKETHOT
MPOIeypy Ta TPYIHOII 3 HAJIATO/DKCHHSM MEXaHI3My TpPUUHSTTS Ppi-
meHb. Ha HoBMiA piBeHb Oyi0 MOCTABICHE MUTAHHS B3a€MOBIIHOCHH MIXK
€pporelicbkum Coro3oM Ta 3axiJHOEBPONCHCHKUM COI0O30M. OCKUTBKH
MaacTpuXTChbKU JOTOBIp 3aKpinuB 3axiHOEBPONEHCHKUN COI03 AK He-
BiJl'€MHY YaCTHHY PO3BHUTKY €Bporelicbkoro Coro3y, TO OJHHM i3 KITFO-
YOBUX MTUTAHb CTAJIO0 YTOYHEHHsI MicIl 3aXiqHoeBporeichkoro Cor3y sik
cwIoBoi eBporeiickkoi omopu HATO ta camocTiHHOTO 000POHHOTO KOM-
noHeHTa €Bporneiicskoro Corozy. B 3B’43Ky 3 TuM, 1110 BiiCbKOBUI MeXa-
Hi3M 3aXiTHOEBPONEHCHKOTO COI03y HE BU3HAUCHUI, a TPUBAINH, ajie He-
MPOAYKTUBHUHN JOCBI MHUHYJIOTO MPOIOBXKYE MApaTiTHYHO BIUTMBATU Ha
3axiHOEBPONICUCHKUIN COI03, JepKaBH-dIeHH €Bporelickkoro Cor3y Tak
i HE 3MOIVIH JOCSTHYTH KOHCEHCYCY B MMUTAHHI KIIFOYOBHUX ACICKTIB CIILTh-
HOi 30BHINIHBO{ MONITHKH 1 MONMITUKH OC3TCKH.

B xoBtHI 1997 poky OyB mignucanuii AMCTepIaMCbKHA JOTOBIp, 110
MIPHUBHIC 3MiHU JI0 MeXaHi3MiB €Bporelicbkoro Coro3y Jutst Oiibin edek-
TUBHUX J1il B chepi 30BHIIIHBOI MOJITHKH, ajie Majo 110 3MiHUB B cdepi
CHUTBHOT OMITHKH 000POHU. B MUTaHHAX CHUIBHOT MOMITHKH OS3MeKy Ta
000pOHM JaHUH PeBi3iHUI JOTOBIP HE 3aM0YaTKyBaB PePOpPMaTOPCHKHX
3MiH, a CKOpiIlle MPUBHIC HE3HAYHI pelaKIliiHi 3MiHH.

He3Bakarouu Ha Te, 110 AMCTepAaMChKUil JOTOBip HE MAa€ iCTOPUY-
HOTO 3HAYCHHS, 1[0 MOXKE CITIBCTABUTHCA 13 3HAYCHHAM MaacTpHXT-

' Nutall S. The CFSP at Maastricht-Old friend or enemy? Bruges, CIS/LSE and College of Eu-
rope, 1997. P. 17.
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CBKOTO JIOTOBOPY, BiH NMPUBHIC NTparMaTH4Hi 3MiHM Ta 1HHOBAIIi1 B TIPO-
L[eC €BPOINEHCHKOro OyliBHUIITBA, 32a0€3MeUyI0YH IHCTUTYI[IHHY OCHOBY
JUISL TIOJJAJTBIIIOTO PO3BUTKY €BPOIECHCHKOT MOMITHKH B cepi Oe3nekn Ta
000poHH.

B 3apyOixHili iTeparypi BiIMIUAEThCA, IO B 00JIACTI 0OOPOHU 3MiHH,
o Oynu BBezeHi JJoroBopom, manoznauni. HATO sk i1 paHiiie BifnoBiiae
3a 000pOHY, B TOH Hac SIK PoNb 3aXiJHOEBPOMEHCHKOTO COI03y TONISTAE B
YIOpaBiIiHHI TyMaHITapHUMH OINEpalisMU 3 MIATPUMKH MHUPY 3 BUKOpPHUC-
TauasM MokinBocTell HATO. TuM He MEHII, MOKHA TIOMITHTH €BOJIFOLIIIO
B o0Osacti 000poHU NUIIXOM BBeNeHHsT omnepaiii [lerepcOeprebkoro, ko-
Tpi OyJIM Y3TO/KEHI JiepikaBaMH 3axiTHOEBPOIICHCHKOTO COr03y B boHHI B
1992 pori'.

PeBomortiiiHi HOBOBBEICHHS B c(hepi €BPOICHCHKOT Oe3MeKn Ta 000po-
Hu npuBHic JlicaboHchKkuil norosip, npuitHsatuii B 2007 p. Hanuii norosip
cTaB KOMITpoMicHHM BapianToM JloroBopy npo Konctutyito st €sporu,
BHIC JIesKi (hopMalibHiI TOMOBHEHHs B mpoliec (GopMyBaHHs Ta peasizaiii
CHUIBHOT TIOJNITHKA OE3NEeKU Ta 000POHH, 30epIriiv MpH bOMY MDKYpS-
JIOBY TIPUPOJTY CITIBIpAIli JIEPIKaB-WICHIB B 00JIACTI 30BHINIHBOI MOJIITHKH.

JlicaGoHCBKHIT IOTOBIp BCTAHOBJIIOE HOBY ITOCaay — BepxoBHOro mpe-
craBHUKa Coro3y 3 iHO3EMHHUX CIpaB Ta MOJITUKHU O€3MeKH, KOTPUU BH-
KOHY€ HACTyIHI (YHKIi: o4oiroe Pamy i3 1HO3EMHHX CIIpaB Ta CIIPHSE
PO3pOOIIi CIIUTBHOT 30BHINTHBOT MOJIITUKH 1 TIOJITUKHA OC3MEKH, TPHUHHITHX
€Bporneiicskoro Panoro Ta Pamoro €Bpomneiichkoro Coro3y; mpeacTasisie
€porneiicekuii Coro3 Ha MDKHAPOJHIM apeHi 3 MUTaHb CHUIBHOI 30BHIIII-
HBOI TIOJNITHKHU 1 TOJNITHKKA OE3MEKH; BUCTYIAE BIlle-TIPE3UIACHTOM €BpO-
neichKoT KoMmicii.

11e omHi€0O 3MiHOO, 3aPOBAHKEHOO JIiICAOOHCHKHMM JOTOBOPOM, € 3a-
MPOBA/DKCHHST HOBOTO IHCTHUTYIIIIHOTO oprany. J{Jsi moiermenHs poooTu
Ta peaizailii 30BHINIHBOMONITUYHOT JIsTBHOCTI MIPUUHATO PIIICHHS PO
CTBOPCHHSI C€BpPOMNEHCHKOI CIYKOHM 30BHINIHBOTOIITHYHOT JIisUTBHOCTI.
Jlana ciry0a «Oyze CIiBIpaIfoBaTy 3 JUIIOMATHIHUMH CITy)KO0aMH Kpa-
iH-yuacHuup. Jlo 11 cKiIaay BXOAATH MPEACTaBHUKH BiAMOBIAHUX TUILIO-
MaTH4YHHX JenapramenTiB [ eHepanbHoro cekperapiary Panu ta Kowmicii, a
TaKOXK TOJATKOBHI MEPCOHA, IO CKIATAETHCS 13 AUTUIOMATUYHUX CITYXK-
OoBIiB JepkaB-wicHiB. OpraHizamiiiHa cTpykrypa Ta QyHKIii Ciyxon

' Petersberg Declaration, Western European Union Council of Ministers Bonn, 19 june 1992.
P. 11. URL: http://www.weu.int/documents/920619peten.pdt .
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30BHINTHBONIOMITHYHOI JTisTbHOCTI €Bporneiicbkoro Corosy OyayTh BCTa-
HOBJIEHI CIieliabHUM piteHHsM Pamu» (ct. 13-A)'.
BaxnuBUMH HOBOBBEICHHIMH, IO 3aIPOBAKyBaTHCh JlicaOOHCEKUM
JIOTOBOPOM € TIOJIOKEHHS TIPO B3a€MHY JOMOMOTY Ta TMOJOKEHHS MPO CO-
minapHicTh. [ToJokeHHS PO B3aEMHY JONIOMOTY 0a3yBajioch Ha TOMY, 1110,
SIKIIO OyJib-siKa JieprkaBa-wieH €Bporeiicbkoro Coro3y cTae >KepTBOIO Biii-
CBKOBOI arpecii 0e3 MIKOIM JJIsl HEUTPpaiTeTy 1HIKX JIep KaB-WICHIB YU TS
BigHocuH 3 HATO, To nep)kaBu-uiieHH Bi3bMyTb Ha cebe 3000B’s13aHHSA 3a-
MIPOIIOHYBATH JIOTIOMOT'Y JIepKaBi, 1o cTajia 00’ exToM arpecii. L{oao momo-
JKCHHSI TIPO COJITAPHICTD — HOBUH MEXaHI3M JIOTIOMOT'H, III0 3aCTOCOBYETHCS
y BUIIAJIKY, SIKIIO OyIb-sIKa AepKaBa-WwiCH cTaja 00’ €KTOM TePOPHCTHIHOTO
Hamay 9u CTUXiHHOTO Jinxa. ONHAK, HE3BaXKAIOUH HA BAXKITHBICTh TAHUX T10-
JIO)KE€Hb, BOHH HOCSITh CKOPIIIIE ITOJIITHYHE Ta CAMBOJIIYHE 3HAYCHHS, OCK1JTh-
KU HE CTBOPIOIOTH HAJEKHY CHCTEMYy OOOPOHU B paMKax €BpONEHCHKOro
Coro3y, a JIMIIIe MOCITIOITH COMIAPHICTh MIXK JIepKaBaMU-YJICHAMHU.
JlicaBoHCBHKMM JOTOBOPOM Tepeadayanoch BBEAECHHS MEXaHi3My IO-
CTIHOTO CTpYKTypHOTO criBpoOiTHHITBA (cT. 28-E), mpu3HaueHoro ms
TOro abu BCl JiepKaBU-YJICHH PO3POOUIH BIMCHKOBHM moTeHIian. Takum
YUHOM, Jep>KaBH OyITyTh CIIBIPAIIOBATH IIIISIXOM 00’ €HAHHS Ta rapMo-
Hizalii pecypciB Oesneku Ta 000poHu. JlicaboHChKHUI JOTOBIp 3a0e3MeunB
MIPaBOBY OCHOBY (DyHKITIOHYBaHHS €BPONEHCHKOrO OOOPOHHOTO areHT-
cTBa. 3okpema, cT. 45 JlicaDOHCHKOTO JOTrOBOPY 3aKpinuia 3a €Bpomneii-
ChbKAM OOOPOHHUM areHTCTBOM HACTYIIHI 3aJa4i:
a) CIPUSATH BHU3HAUCHHIO I[JICH BOEHHMX TMOTCHIIATIB JIEPKaB-UICHIB
1 OIIHIII JOTpUMaHHsS 3000B’s3aHb, MPUHHATHX Ha ceOe JiepikaBa-
MH-YJIEHAMH BiTHOCHO IOTEHIIIAIIB;

b) cnpusATH TapMoHi3allii onepaTHBHUX MOTPEd 1 MPUHHATTIO TIE€BUX
Ta CyMICHHMX OJIMH 3 OAHUM METOJiB HaOyTT;

C) TPOTIOHYBAaTH 0AraToCTOPOHHI MPOEKTH JUTS peai3ariii el B cde-
pi BiiiCbKOBHX MOTEHIIiaNiB, 320€31e4yBaTH KOOPAUHAILIIO IIPOrpam,
10 3IHCHIOETHCS JIepKaBaMU-YJICHAMH 1 YIIPABITIHHS CIICIiaIbHU-
MU IIpOrpaMaMu CIiBIIpalli;

d) miarpumyBaru JOCHiIKEHHS B 00JACTi OOOPOHHHMX TEXHOJOTIH,
KOOPJMHYBATH Ta IUJIAHYBATH CYMIiCHI JIOCIIIIHUIIBKI 3aX0/H, a Ta-

Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007. Official Journal of the European
Union. 2007/C 306/01.
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KOX PO3pOOKY TEXHIYHUX PIllICHb, 1110 BiIOBITATUMYTh MaOyTHIM
OIIEPaTHBHUM IOTpeOaM;

€) POoOWTH BHECOK Y BU3HAYCHHS, 1 KOJIU JIOPEYHO, B pealtizailito Oy/ib-
SIKOT MIpH, 1110 KOPUCHI AJIS YKPIIJIEHHs iHAYCTpiajbHOI Ta TEXHO-
JIOT1YHOT 0a3u 0OOPOHHOTO CEKTOpY 1 IS IMiJBUIICHHS e()EeKTHB-
HOCTI BIfiCbKOBHX BUTpar'.

Hespaxkaroun Ha 3Ha4YHI HOBOBBe/IeHHS, JIicaOOHCHKHI TIOTOBIp HE BHIC
KITIOYOBHUX 3MiH B CaM MPOLEC MPUHHATTS 30BHIMIHBOMONITHYHUX PillIeHb
€pporeticekoro Corosy. Kirtouoni pinreHHst B cepi €Bporneiicbkoi 000po-
HU IPUKAMAIOTHCS TOJIOBHUMH 1HCTUTYyTaMu — €Bporeiicbkoro Panoro, Pa-
Joro €Bporneiickkoro Coro3y Ta €BpONEHCHKOI KOMICI€TO.

OnHak Ha TyMKY JESKUX JTOCHITHUKIB, JlicaDOHChKHIA TOTOBIP 3HAYHO
pedopMyBaB CITiIbHY TIOJITHKY O€3MeKH Ta 000POHH Ta BHIC OUIBIIE YiT-
KOCTIi B MeXaHi3M i (popMmyBaHHSI.

3. IHcTuTyUiHMA mexaHi3m EBponeiicbkoro Coro3y B cthepi cninbHOI
noniTukn 6e3nekn Ta 060poHK

DopMyBaHHs MEXaHI3MY CIIJIBHOT MOJITHKU O€3MeKH Ta 000POHHU — I10-
CTYTIOBHIA TIporiec, pyHIaMEHT SKOro 0yJ10 3aKinaeHo B 50-X pokax XX CT.
KokHa HacTymHa Jiekaja 03HAMEHYBAJIach YKPIIICHHSIM Ta PO3IIAPEHHIM
iHCTHTYIIHHOT crcTeMu €Bporelickkoro Coro3y y cdepi CIiabHOI MoTi-
TUKUA Oe3MeKH Ta 00OPOHH, IO Y MiJICYMKY COpPMYBaJIO 1HCTUTYLIHHHIMA
JIN3aiH CIIJIbHOT TOMITHKH B cepi Oe3neKu Ta 000pOHH.

B pamkax €sporneiicbkoro Coro3y noOyaoBa MexaHi3My CHIJIBHOI I0-
TMTUKU Oe3MeKkn Ta 000pOHH 0a3yeThCsl HA TIOJOKEHHIX YCTAHOBYHX JIO-
roBOpiB, 30KpemMa, JloroBopy mpo €sponeiicekuit Cotos, 4. 1 cT. 42 sxoro
nepeadadae, Mo CIibHA MOJITHKA Oe3MeKkn Ta 00OPOHU € HEBIJI €EMHOIO
YaCTUHOIO CHUIBHOT 30BHIIIHBOT MOJIITUKY Ta NOJITUKH Oe3neku. BoHa 3a-
0e3neuye Coro3y OnepaTHBHY CIIPOMOXKHICTD, IO CITUPAETHCS HA IIUBLIBHI
Ta BIACHKOBI 3acO0M. BUKOHAHHS WX 3aBJaHb 3/[IHCHIOETHCS 13 BUKOPHC-
TaHHSM PECypCiB, IO HATAIOTHCS JepikaBaMu-wieHaMH. COI03 MOXKE BH-
KOPUCTOBYBAaTH HaJlaHi MOMY pecypcH fK y Mexax CBOiX KOpAOHIB, TakK i

! Treaty of Lisbon amending the Treaty on European Union and the Treaty establishing the
European Community, signed at Lisbon, 13 December 2007. Official Journal of the European
Union. 2007/C 306/01. 336 p.
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y MicCisiX 103a CBOIMH MEXaMH, 100 MiATPUMYBATH MHp, 3a100IraTH KOH-
(bmikTaM Ta 3MILHIOBATH MDKHAPOAHY Oe3MeKy 3riHo 3 npuHiunamu Cra-
tyry OOH".

Brim, B pamkax €Bporneiicbkoro Coro3y moOyaoBa MexaHi3My CIHiJIb-
HOT TIOJITHKH Oe3MeKu Ta 00OpOHHM B paMKaxX TakK 3BaHOI JIpyroi ornopu
31IITOBXHYJIACH 3 TIPOOJIEMOIO CITIBBIIHONICHHSI TTOBHOBAKEHb MIXK Halli-
OHAITLHUMHM Ta Ha/IHAI[IOHAJIBHUMH PIBHSAMH MOJIITHYHOTO YIpaBIiHHA. B
3B’A3KY 3 TUM, 110 c(hepu 30BHILIHBOI MOJTITUKH, OE3MEKH Ta 0OOPOHH €
JIOCHTh YYTIIMBUMU JIJISl JACP)KaB-WICHIB — CITIJIbHA IOJIITHKA OE3MeKH Ta
000pOHH MPAKTHYHO IIJTKOM HOCUTh MIKICPIKAaBHHUH XapakKTep.

[HCTHTYIIHHA apXiTeKTypa €BpOIEHCHKOI Oe3MeKH MmoOymoBaHa Ha ie-
papxiunux 3acanax. LlenTpanpHe miciie nocifgae €Bpomneiicbka Paga, kotpa
BIJINIOBITHO JI0 YCTAHOBYMX JOKYMEHTIB BU3HAYAE ITLTI Ta JIA€ 3aralibHi Ha-
CTaHOBH II0J10 MOJNITHKH Oe3neku €Bporneiickkoro Coro3y. Bee pitienns B
paMKax CIiJIbHOT MOMITHKHU Oe3MeKn Ta 000poHH npuiiMae Pana €Bporneii-
cpkoro Corosy, a €Bponeicbkuii mapiaaMeHT BiIirpae KOHCYIBTaTUBHO-10-
pamdy poiib B Tiporieci popMyBaHHS CIIUTBHOT MOJTITHKH OE3MEeKH Ta 000po-
Hu. OnHak, O6e3nocepeiHE BUKOHAHHSI 3aB/IaHb B JIaHil cdepl MOKIaJCHO
Ha CIIeIliai30BaHi OpraHu.

CTBOpeHHsI MeXaHi3My CIiJIbHOT MOJITUKK Oe3MeKH Ta O0OpPOHHU «3a
3paskoM i moj1000t0» HATO Oyio JOT1YHUM Ta 3aKOHOMIPHUAM PIillICHHSIM.
Ile mosicHtoBanock psmom oocraBuH: no-niepire, HATO € onauM i3 Haii-
OUITBII €(PEKTHBHIMINX BiliCHKOBO-TIOJIITHYHUX alIbSHCIB. EKCIIepMEHTH B
ctepi IHCTUTYLIHHOT CTPYKTYpH CHIBHOT MOJITUKH OE3MeKH Ta 000POHU
MOTJIY 3TyOHO IMO3HAYMTHCH Ha IHTETPAIlIfHUX Mpollecax B HOBiH o0iacTi.
ITo-npyre, €Bponeiicbkuii Coro3 OyB 3allikaBIeHHU adu WOTO BIJIACHI 1H-
CTUTYIIHHI CTPYKTYPH 00OPOHU Ta Oe3reku OyJiu CyMICHHMH 3 aHaJIOoT14-
HUM cTpyKTypHUME eneMenTamu HATO i moru koopanHyBatu cBoi aii. B
TOM e Yac, «o0y10Ba CIUIBHOT IMOIITUKN OE3MEKH Ta 000POHH SIK «IpY-
roro HATO» He Morna He Bukiukaru 3aHenokoeHHs CIIIA, koTpi SBHO He
Oaxanwm, o6 €Bporneiicbkuii Coro3 3allIoB JOCUTH JTATEKO B peaizallii
MOCTABJICHOI POJIOHAYAIBHUKAMY HOBOI TMOJITHKYU 33J1adi — HaOyTTs BiJi-
HOCHOT CaMOCTIHHOCTI B BIHCHKOBO-TIOMITHYHOI cdepi. [TinTBepkeHHIM
JaHOi Te3H BUCTYyMa€ 1 popmyia Ui CHiJIBHOT MOMITUKU Oe3MeKu Ta 000-

! Council of the European Communities, Commission of the European Communities, Treaty

on European Union (The Maastricht Treaty), signed in Maastricht, 7 February 1992, Brussels
Luxembourg: Office for Official Publications of the European Communities, ISBN 92-824-
0959-7, 1992.
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POHH, Ha SIKOi 3 CAaMOT0 MTOYaTKy HanoJjsraB BammHrToH, — «separable, but
not separate», TOOTO «BiJOKpEeMIIIOBaHUH, aje He okpeMuit» Bigx HATO
IOTeHIam» .

Kondirypariist iIHCTUTYIIIITHOTO MeXaHi3My CIiIbHOT MOMITHKU Oe3MeKH
Ta 00OPOHU EBOIIOIIIOHYBANA, 1 PAa30M 3 HEK 3MIHIOBAJIACH 1 aJIalTyBa-
Jach cucTeMa i miIpO3/iIiB: CIIOYATKy €BpOIeicbke KEPiBHULITBO POOHIIO
aKI[CHT Ha BIWCBHKOBIH ckiamoBiii®, omHak g0 cepeaunan 2000-x pokiB Ha
TIePIINI TUTAaH BUHIILIA 1/1es TO€JHAHHS BIICHKOBOTO IMOTESHITIATY 3 IIUB1ITb-
HUM®,

[HCTUTYIIHHMI MeXaH13M CITITLHOT OJTITUKY Oe31eKH 1 000poHu €Bpo-
nieficbkoro Coro3y MOXKHA TIOIUTUTH Ha JIB1 rpynu: moiiTiydHi opranu (Ko-
MITET i3 IUTaHb MOJIITHKU Ta Oe3neku; BilicbkoBuii komiter €C; KomiTer
13 IIMBUTLHUX ACTIEKTIB KPU30BOTO PETYIFOBAHHS ) T BAKOHABYI TiPO3ILITH
(BiiicbkoBuii mrad €C, [1igpo3ain i3 UKMBIIBHOTO MJIaHYBaHHA Ta yIpaB-
niHHs; JIupekropar i3 TUTaHb KPU30BOTO PETYJIFOBAHHS Ta IUIAaHYBaHHS).

Komimem i3 numanv nonimuku ma 6e3neku — ToJOBHUN OpraH B
THCTHTYIIHHOMY MexaHi3mi €Bporelickkoro Coro3y y cdepi criibHOT
noyiTuku Oe3neku i o0oponu. lle equHuil KOMITET, CTBOPEHUIH HA OCHO-
Bi JloroBopy mpo €Bporeticekuii Coro3 (cT. 38). [xes, momo 3acHyBaHHS
JIAHOTO OpraHy «Oepe CBill moyaTok i3 pe3ynabrariB 3acimaHHs Hinmpkoi
€pporeticekoi Pamu (7-11 rpymas 2000 p.), mia yac sSKOi iepKaBU-UICHN
BU3HAJIN HEOOXIHICTh 3aCHYBAaHHs YCTaHOBH, II0 Ma€ CPOKYCYBaTHCS HA
BpETYJIFOBaHHI KPHU30BUX CUTYAIlil Y 3B’ A3KY 13 TOJAIBIIIMM PO3IIUPECHHSIM
Ta MostBOIO 10BKojIa COr03y HOBHX CYCIIHIX KpaiH*.

KomiTeT 13 mUTaHb MOJITHKU Ta O€3MEKH € IOCTIHHO JIIF0YUM OPTaHOM
3 YITKOIO CIIeIialli3aIli€l0 Ta MOCTIHHOI POTAI€l0 MPEACTABHUKIB Jep-
YKaB-WICHIB, IO JI03BOJISIE TOBOJI1 €(hEKTUBHO MPUIMATH TIONITHYHI PIllICH-
HsI B 00JIaCTi 30BHIITHBOI TIOJITUKH 1 MOMITHKY Oe3neku. Ha mymKy neskux
3apyODKHUX JTOCIIIHHUKIB, KJIFOYOBY POJb B IIbOMY IPOIIEC] BiJirpae BH-
COKHI piBeHb BHYTPIIIHBOI comianizauii — uienu Komitery i3 nmutanp mo-

' NATO. 3 June 1996: Final Communiqué of the Ministerial Meeting of the North Atlantic
Council. Paragraph 6. URL: http://www.nato.int/docu/pr/1996/p96-063e.htm

From Nice to Laeken. European Defense: core documents. — Compiled by Maartje Rutten.
Institute for Security Studies, EU. Chaillot Paper Ne 51. Paris, April 2002. P. 132.

*  Mattelaer A. EUnity of Command — The Planning and Conduct of CSDP Operations. Egmont,
Royal Institute for International Relations. January. 2011. P. 13.

Brief Summary of the Conclusions of the Nice European Council of 11.12.2000. Pexxum mo-
ctymy: URL: https:/ec.europa.eu/dorie/fileDownload.do;jsessionid=Lv1sV{3PFnlzVx8Cpll
MpV2q5Yg4Hq3KzvPbbSWKLVZyrxjSjY5x!- 8492722147docld=212607&cardld=212607
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TTUKW Ta OE3MeKH HAIIJICH] CTAJOK TPYMOBOIO 1JIGHTHYHICTIO, YCBIIOM-
JIFOIOTh CBOKO TPHHAJICKHICTD 710 €MHOTO KOJICKTUBY'. B pesynbrari BoHH
HE TPOCTO TPEICTABISIIOTH CBOIO JIepKaBy B KoMiTeTi, a BUKOHYIOTH pOJIb
HATHAIIIOHAJIBHOTO XapaKTepy Ta 3ay4aloTh CBOI HAI[IOHAJBHI ypSIU 110
OTIPAIIOBAHHS 3arajbHOEBPONCHCHKOI TOMITHKH B MUTAHHIX 30BHIITHBOL
MOJIITUKY Ta OE3MeKH.

AHaJi3 YyCTaHOBUMX JOKYMEHTIB JIa€ MOXJIMBICTh BHJIIJIUTH OCHOBHI
HanpsAMH IisIbHOCTI KomiTeTy 13 MUTaHb MOMITHKY Ta 0€3MeKH, 30KpeMa:

1) MOHITOPHHT MI)KHAPOIHOT CUTYAIT;

2) HazaHHS pEeKOMEHJAlill Ta BUCHOBKIB 13 CTpaTeTi4HUX PIlIEHb Y
ctepi cribHOT 30BHINTHBOT TOMITHKH 1 TIOMTHKH Oe3mneku Pani €B-
poreiicekoro Cotozy, BepxoBHOMY TpeacTaBHUKY ab0 3a BIAaCHOIO
IHII[IaTHBOIO;

3) po3pobOka mpakTHYHUX KEepiBHULTB AJs BilickkoBoro komitery, [1o-
JTUKO-BICEKOBOI rpymu Ta KomiTeTy 3 IUBIIBHUX acIeKTiB KPU30-
BOTO YIPaBIIHHSI,

4) 3a0e3rneueHHsI MOJITHYHOTO KOHTPOIIO Ta CTPATETIYHOTO KepyBaH-
HS OTepallisiMU 3 PETYTIOBAHHAM KPU30BUX CUTYallii i1 KepiBHUII-
TBOM Pamu a6o BepxoBHOTO IpeacTaBHUKA’.

ExcriepTu BUCOKO OLIHIOIOTH JisUibHICTH KoMiTeTy i3 MUTaHb MOJITH-

K1 Ta Oe3MeKH, Ha3WBAIOUYH HOTO IEHTPATFHUM OPTaHOM Ta «IBHTYHOMY
CHUIBHOT 30BHIIIHBOT MOJNITHKHU Ta MOJITUKU OE3MEKH.

Biiicokosuit komimem €eponeiicvkozo Coro3y € BUNUM BiHCBKOBUM
opranoMm €Bponeiicbkoro Coro3y Ta 3aiiMae MiJNOPSAKOBYIOUE MO Bij-
HoIeHHIO 710 KomiTeTy i3 MUTaHp MOJMITHKH Ta Oe3MeKH TOJIOKEHHS, 110
3aiiMa€eThCs BiCHKOBUMU acriekTamu. Micis BiiicbkoBOro komitery €B-
poreficbkoro Coro3y rmoisirae B KOHCYJIbTyBaHHI KomiTeTy i3 muTaHb I0-
JITUKY Ta OE3MeKH Ta MiATrOTOBLI Ui HBOTO PEKOMEHAAlil BIHCHKOBOTO
Xapakrepy.

®dopmanbHO BilichkoBHIT KOMITET CKIIAAAE€THCS 13 TONIB BIICHKOBUX Bi-
JIOMCTB JIepKaB-wicHiB €Bporneiicbkoro Coro3y, OJHaK OUIbIIY YacTHHY
yacy poOOTy Bij iX iMeHi BeIyTh BIWCHKOBI IpeacTaBHUKU. UneHu Biii-
CHKOBOTO KOMITETY MAlOTh CXOXY OCBITY Ta JOCBIJ, MOIUISIOTH 3arajibHi

' Howorth J. The Political and Security Committee: a case study in «supranational intergovern-

mentalism»? Cahiers européens de Sciences Po.2010. Ne. 1. P. 14.

3imsax JI. B., Pungu 1. C. Incturynilino-npasoBuit Mexanizm €C y cdepi 6e3nexn i 060poHn.
Bicnux Xapxiscvkoeo nayionanvnozo ynisepcumemy imeni B. H. Kapamsina. Cepisa «IIpasoy.
2020. Bum.. 29. C. 304.

213



IIHHOCTI, XapaKTepHi JUIsl JIFOJCH 13 BIHCHBKOBUM MEHTAIITETOM. Bcee 1e
B 3HAYHIii Mipi CIpHUs€ 3TyPTOBAHOCTI KOMITETY, MO3UTHUBHO BILIMBA€E Ha
fioro po0OTy i Ha HOTO 3MATHICTh 3HAXOMAUTH KOMITIPOMICHI PiIlICHHsI'.

Oco0OnuBicTh poO0TH BiliCEKOBOTO KOMITETY MOJSra€ B MOCTIHOMY
«MaHEBPYBaHHI» BIMCHKOBHX IPEJICTABHHUKIB IIOJI0 BIHCHKOBUX THTaHb
TEXHIYHOTO XapaKTepy Ta >KOPCTKUX 1HCTPYKIIH BiJ Hal[lOHANbHUX Yps-
JIiB, KOTp1 OoTpuMytoTh WwieHu KomiteTy. 3aBaanHs BilicbKOBOro KoMiTeTy
MoJIsirae B TOMy abu 0O1MTH MOMITHYHI TEPTS Ta BIIUCATU BiliCHKOBI peKo-
MEHJaMii B 3arajJbHAN MPOEKT KpHU30BOTO perymoBanHs. llle oqna crernu-
¢iuna puca BilicbkoBOro KOMITETy MoJjsira€ B MOABIHOMY cTaryci ioro
YJICHIB, KOTPi MOETHYIOTh MOCaM NMPEJACTaBHUKIB B €Bporneiickkomy Co-
1031 1 B HATO. e n03Boss€e MOKpalUT KOOPAMHALII0 B poOOTI JTaHUX
MIXKHAPOIHHUX OpraHi3allii.

3apnanusM BiiicbkoBoro komiteTy €Bporneiicbkoro Corosy € 3/1ilicHeH-
Hsl KEepIBHUIITBA yciMa BIHCHKOBUMH 3aX0JIaMU B paMKax C€BpPOMECHCHKOTO
Coro3y, a TakoXK HaJaHHA JomoMoru y ¢opmi pexkomennaniii Komirety i3
MUTaHb MOJIITUKK 1 OE3MEKH 3 YCiX MHUTaHb, IO CTOCYIOTHCS BIHCHKOBHX
nuTanb. 30kpeMa, BilicbkoBuli komiTeT €Bporielickkoro Coro3y € Bifmo-
BiJTAJILHUM 32 pO3pOOKY BiliCHKOBOTO BUMIpY 3aralibHOi JIeKJaparlii aHTH-
KPH30BOTO YIIPABIiHHS; 3AiHCHEHHS BiiICBKOBOTO MOJITUYHOTO KOHTPOJIO
Ta PO3pOOKY CTpPATETiyHUX HAMPSMIB ONepalliii Ta CUTYyaIliid 3 yIpaBiIiHHS
KpU3aMH; OLIIHKY PU3UKY MOXJIMBUX KpU3 Ta IX HACHIAKIB; CHIBIpAIlO 3
nepxxaBamu-awiieHamu HATO, siki He € uneHamu €Bporneiickkoro Corosy,
IHITUMU KpaiHaMH Ta MDKHApPOAHMMH OpraHi3allisiMH, a TaKOX HaJaHHS
(iHaHCOBOI OIIIHKK MPOBEACHHS BIMCHKOBHX oOIeparliidi i HaB4aHb. [0i0-
Ba BiliChKOBOTO KOMITETY € KJIIOYOBMM PaJHUKOM i3 BICHKOBHUX MHTaHb
BepxoBHoro npencraBauka €pporelickkoro Coro3y 3 iHO3eMHHUX CITPaB Ta
MOJITHKY Oe3MeKkH 1 6e3mocepeIHiM rooBO0 KOMaHyBauiB BiHCbKOBUMU
OTIepAIlisIMH JIEPKaB-UWICHIB,

Komimem i3 yuginonux acnekmis Kpu306020 pezynio6anHus — «MoJo-
T KOMITET, IO MPAIoe B 00IacTi aHTHUKPU30BOi JisutbHOCTI. Ha Bif-
MiHy Bij iHmumx opraniB €C B cdepi Oe3nexu ta o6oponu, y Komireri i3

! Margriet Drent, Dick Zandee. Breaking pillars. Towards a civil-military security approach for

the European Union. Netherlands Institute of International Relations «Clingendel». January
2010. P. 43.

3insx JI. B., Pungua J1. C. Incruryniitno-npaBosuii Mexanizm €C y cepi 6e3nexn i 000poHH.
Bicnux Xapxiscokoeo nayionanvnoeo ynieepcumemy imeni B. H. Kapamsina. Cepia «I[Ipagoy.
2020. Bum.. 29. C. 305.
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[IUBITBHUAX ACTICKTIB KPU30BOTO PETYIIOBaHHS He c(hopMyBaiach YiTKO BH-
3HaueHa mpodeciiiHa KyasTypa. Taka 0coONUBICT € LIIKOM MPUPOAHOIO:
€C € mioHepoM B ITPOBEJICH] ITUBUIBHUAX MICii 3 KPU30BOTO PETYITFOBAHHS,
y JIepKaB-4JICHIB 30BCIM MaJIO TOCBIiTy B 11l cepi, 1y Jroei, 1o nparto-
I0Th B JJAaHOMY Harpsimy, Iie He BCTHIIa chopMyBaTHCh CBOsI «TipodeciitHa
1IEHTUYHICTEY.

Unenamu KowmiTeTy i3 IUBUIBHUX ACTIEKTIB KPU30BOTO PETYIFOBAHHS
3eOUTBIIOTO € TUTIIIOMAaTH, PAIHAKKA a00 TEpII ceKperapi, Mo B Mpolie-
Cl BUKOHAHHSI CBOIX TOBHOBa)XCHb B paMKax jaHoro KomiteTy HaOyBaroTh
crelianizoBaHi 3HaHHS Ta JOCBiJ BPETYIIOBAHHS KPU30BUX CUTYAIlil.

Micist KoMiTeTy 13 IMBIJIBHEX aCTEKTIB KPU30BOTO PETYIFOBAHHS OIS~
rae B HaJlaHH1 iHpopmalii, GopMyaIOBaHHI PI3HOMaHITHUX BHCHOBKIB Ta
PEKOMEH/IAITIH 111010 IIMBUTLHUX ACTICKTIB YIPABIIHHS KPU30BUMHU CUTYya-
isSIMU; TUTAHYBaHH1 poOOTH IUBLILHUX Miciit €C, HaaHH1 OI[IHKY 1X eeK-
THUBHOCTI; (hOpMYBaHHI cTparerii aHTHKPHU30BOTO IIMBUTLHOTO YIIPABIIHHS.

Biiicokosuit wumaé €eponeiicvbkozo Coro3y — LIEHTPATbHUA OpraH B
CTPYKTYPi MEXaHi3My CITIJIbHOT MOJIITHKU Oe31eKu Ta 00oponu. [Tomitnane
pillIeHHS 1I0J0 HOro CTBOPEHHS OyJ0 MPUIHATO B paMKaX CAMMITIB B M.
KeunbHi (3-5 wepBrs 1999 p.) Ta M. Xenbcinki (10-11 rpyaast 1999 p.), unm
03HaMEHYBAaBCsl CTApT MPAKTUYHOIO eTay 1HTerpamii B 061acti 6e3meKH.

BinnosinHo 10 monoxeHs Jloropopy npo €Bpornelickkuii Coro3 ToJI0B-
Hi 3aBnaHHs BilicbkoBoro mrtady €C — 3aB4acHe MOMNEPEPKEHHS, OIliHKa
cUTyallii Ta cTpareriuHe IJIaHyBaHHs MICii Ta 3aBJaHb 3 aHTHKPHU30BOTO
pearyBaHHS.

o cxmany BiiickkoBoro mrtaby €C BxoasaTe nmoHaa 200 BiCHKOBUX
CIIEIIAICTIB Ta IUBUIBHUX BiJ AepkaB-wieHiB €C. OxpeMo ciif 3rajgatu
po Tpymy IutaHyBaHHA Ta 3B’s13ky HATO, mo BxomuTh 10 BiiickkoBOTO
mrady €C ta ocepenok €C npu BepxoBHOMY roloBHOKOMaHAyBaui 00’ €/1-
HaHHsI BilickkoBUX cuil HATO B €Bpori. 3aBasky TaHUM JABOM ITiAPO3/i-
JIaM 31HCHIOETHCST KOOPIUHAITIS JiH MK BilichkoBUMHU 00’ eqHanHsIME €C
ta HATO.

BiticekoBuii mtad €C 3nilicHioe mpodeciiiHe excrnepTHe 3a0e3eueH-
HS 3 BIMCBKOBHMX THTaHb ycix opraHiB €C Ta KOHCYNbTye BepxoBHOTO
npeacraBHuka €C 13 3aKOPIOHHUX CHpaB 1 MOJITUKU OE3MEKH; MiITPU-
Mye€ 3B’s30K M BilicbkkoBuM 1mtabom €C Ta BiNOBITHUMH CTPYKTypa-
MU JepKaB-WICHIB; TUIAHYE, OI[IHIOE Ta BHOCHTh PEKOMEH/AII CTOCOBHO
KOHIIEMIIIT yIpaBlIiHHSI KPU30BHUMHU CHUTYAI[ISIMH Ta 3arajbHOi BIHCHKOBOI
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CTpaTerii; 3J1CHIOE MOHITOPHUHT, OIIIHKY Ta HAJa€ PEKOMEHMAI] MO0
BIICBKOBHX PECYpCiB, HAJJAHUX IeprKaBaMU-WICHAMH IS MiJrOTOBKU Ta
MIPOBEJICHHS CIEIiaIbHUX ONepalliii; maTpuMye noctiiiHi 38’ s13ku 3 HATO
BIJITTOBIJTHO JIO CIUTBHUX JIOMOBJIEHOCTEH AlbsiHCy Ta €C; 3IHCHIOE eKC-
nepTHe 3a0e3nedeH sl crenianbHux Micii €C, Mo akpenuToBaHi y Tpe-
Ti KpaiHu, 3 MUTaHb NOMEPEHKEHHS] KOH(MITIKTIB, YIIPaBIiHHSA KpU3aMHU Ta
MOCT-KOH(MITIKTHOT CTa01IHOCTI.

SIKII0 BUHUKAE CUTYAIlis, 1[0 BUMAra€e aHTUKPU30BOTO BTpy4YaHHs, Biii-
cpkoBui mTad €C 30upae Bcro HEOOX1IHY THPOPMAITito, TPUITMAE yIacTh B
PO3pOO0IIi KepiBHHUIITBA 3 TUIAHYBAHHS Ta IUPEKTHB 3 TUIAHYBAHHS, 8 TAKOXK
TOTY€E BapiaHTH yperyJaroBaHHs cuTyallii as BilickkoBoro komitety €C, a
OCTaHHI{ MOTiM NpeacTaBisie ix KoMiTeTy i3 MUTaHb MONITHKY Ta OE3MEKH.

ITiopo30in i3 yueinbHO20 NAAHYBAHHA MA YRPABGIIHHA — OPTAaH HOBOTO
PiBHS, CTBOPEHMI 3 METOIO ONEPATUBHOIO IJIAHYBaHHS LIUBUIBHUX MICIH.
[nest ctBopeHHsT HOBOTO OpraHy Oyiia 03BydeHa Ha CaMMITY TOJIiB JIepiKaB
B XemnTtoH Kopti B xoBTHI 2005 p. YTBOpEHHS HOBOrO OpraHy BHSABH-
JIOCh HEMPOCTHM 3aBJaHHIM, OCKUIBKH MOMIOHOTO OpraHy He iCHyBaJIO i
JIOBOAMJIOCH JOCUTh PETeNbHO MiAiiTH 10 miadopy kaapiB. Takum 4HMHOM,
MiJPO3AiT 13 NUBIJIBHOTO TUTAHYBAHHS Ta yIpaBIiHHS OyB CTBOPCHUU I1e-
peBaxkHO 13 criBpoOiTHUKIB Jupekropary IX «LluBiibHE KpHU30BE Peryiio-
BaHHS» Ta EKCIIEPTIB, 10 OyJU HajaHi kpaiHamu-dieHamu €C.

OCHOBHUMHU HampsiMaMu IisIbHOCTI [Tipo3ainy i3 UMBIIBHOTO MUIaHY-
BaHHS Ta YNpPaBIiHHS € PO3po0Ka Ta 31MCHEHHS ITUBUIBHUX MICIH B paM-
Kax CHUIBHOI MOJIITUKY Oe3MeKu Ta 000poHU. JlaHni miapo3 i GakTUIHO
3a[IOBHHB MPOTAJMHY B CUCTEMI YIPABIiHHS IUBITLHUMHA MICISIMH, B35IB-
M Ha ce0e PyHKIIi0 OnepaTUBHOrO MTaly.

/upexmopam i3 numanv Kpu3zoeo20 peynioéanns ma RAAHYEAH-
HA — CTPYKTYPHHI TIiIPO3/IiI, IO AiH 1miJ 6e3MmocepeIHIiM KepiBHUIITBOM
BepxoBHOTO TIpescTaBHUKAa €BPONECHCHKO CITy>)KOM 30BHIIIHIX 3B’S3KIiB
Ta 3aiiMa€ThCsl CTPATEriuHUM IJIAaHYBaHHSIM MICiH Ta omepauiid B paMKax
CIUIBHOT MOJIITUKN Oe3MeKH Ta 000POHH.

3MiHM B iHCTUTYLiMHOMY MexaHi3Mi €C B cdepi criibHOI TOMITUKH
Ta 000pOHHM OOYMOBJICHI SIK 30BHIIIHIMH, TaK 1 BHYTPIIIHIMU (haKTOpamH.
HecTabinpHIiCTh Ha FEONOMITUYHIN KapTi CBITY, 301IbIIECHHS YHCETBHOCTI
BiliChKOBHX Ta IUBUIBHUX MICiH, OMM3BKICTh KOpAOHIB €C 10 Tak 3BaHUX
«HECTaOLTBHUX TOUOK» — BCE 1€ BUMArallo iHTerpallii mporecy ix crpare-
TIYHOTO IJIAHYBaHHS Ta Ie OUTBIIOT KOOPMHAIT POOOTH PI3HHUX JAHOK
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MeXaHi3My KPHU30BOTO PETrYIIOBaHHS. 3 iHIIIIaTHBOK CTBOPEHHS €IMHOTO
oneparuBHoro mtady €C Buctynanu gigepu Opanuii, Himequnnu ta xpa-
iH Benimokcy, mpoTe 11 iHiIiaTiBa He 3HAWIIIIA MIATPUMKH Cepel THIINX
nigepiB aepxaB-wieHiB. Taka He3rOBIPIUBICTH MOACHIOBATIACh THCKOM, 110
guamy CHIA Ha rmaB IesKUX €BpONEHCHKUX JepxkaB. SK BiaMidaeThes
y (haxosiii mitepatypi: «uesroga CIIA Oyna miikoM BUMIPaBIaHa, OCKidb-
KH TI051Ba 3arajIbHOEBPOTICHCHKOTO MITa0y 3HAYHO IMOCHIIAIO O BIHCHKOBUI
noreHiian €C Ta Bigkpuia 6 IepCHeKTUBU 3100yTTs €BPONEHLAMU O1J1b-
1101 CaMOCTIHHOCTI B BificbKOBI# cepi»'.

Pimenns npo crBopeHHs JupekTopary i3 MUTaHb KPU30BOTO PETYITIO-
BaHHS Ta IUIaHyBaHHs Oyio npuiiHsaTe B TpyaHi 2008 p. JlaHuit opran OyB
cthopmoanuii i3 Jupekropary VIII «Acnektu o60opoHu», 3anumkis Au-
pextopary IX «IluBiTbHE KPHU30BE YPETYIIIOBaHHS», @ TAKOXK YACTUHU Biii-
CHKOBO-LIMBIJILHOTO OCEPEIKY.

OyHKITIOHATBHE TPU3HAUCHHS JpeKxTopary i3 MUTaHb KPH30BOTO pe-
TYIIOBaHHS Ta IUIAHYBaHHS — 3a0€3MEUCHHs IUTICHOTO TPOIECY CTpare-
rivHOTO TuTaHyBaHHs. OJJHAK MOXIIMBOCTI JlupekTopary 3 iHTerpariii crpa-
TEriyHOrO TUIAHYBAaHHS Ta YIPaBIIHHA MAalOTh IHCTUTYLiIHI 0OMEXEHHS:
OCTaHHIWA HajaUIeHWH (opManbHUMHU THCTpYMEHTaMH JUTsl 3a0e3IeveHHs
B3a€MO3B’ 513Ky BiIICBKOBUX Ta IMBUIBHUX Jill B paMKax OnHI€] omeparii,
aje He MO)Ke 00’ €THATH J1BA Pi3HUX JIAHIIOTH KOMaH{yBaHHS.

BucHoBKM

€pporeiicbkomy Coro3y Baanocs copMyBaTd IHCTUTYIIHHY 0a3y s
3IIACHEHHS JIISUTBHOCTI B cpepi aHTHKPHU30BOTO PETYJIIOBaHHIO. be3yMoB-
HO, THCTUTYLIIHUIA MeXaHi3M B cepi Oe3neku Ta 000pOHH Ma€ CBOIO CIIe-
udiKy, 1o o0yMoBIIeHa 0cOOMUBOCTIMY ii hopmyBaHHs. L{i ocodmrBOCTI
MOXKYTh CIYT'YBAaTH IPUBOIOM Ul KPUTHUKU MIONO S(PEKTUBHOCTI 3MilcC-
HEHHS CITUTHHOI MOJIITHKU OE3MEeKH Ta 000POHU, OCKUIbKH €BpONICHCHKAN
Co1o3 He 3Mmir noOyayBaTu Bigocobneny, HezanexHy Big HATO cucremy
oe3nekw. Lle ouH «kamiHeIby B 01K IHCTHTYIIHHOT CHCTEMH E€BPOTICHCHKOT
0e3reKu — HasBHICTh HOBUX 3arpo3 Ta BUKJIHKIB, HA KIITAIT TEPOPU3M Ta

! Margaras V. Common Security and Defence Policy and the Lisbon Treaty Fudge: No com-

mon strategic culture, no major progress. European Foreign Policy Network, Working Papere.
2010. Ne. 28. P. 14.
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Mirpariisi, siKi He BKJIFOUCHI B cepy BiAMOBIIATBHOCTI CIIUTBHOT TONMITHKA
Oe3nexku Ta 000poHU. THM HE MEHII B LIIOMY OOpaHUH «IHCTUTYLIHHUN
JTU3aiiH» €BPONEHCHKOI CHCTEMH KOJIGKTHBHOI OC3IEKH BiIIOBIIA€ MOTPe-
6am E€Bporeiicbkoro Coro3y B chepi aHTUKPU30BOTO peryinoBanHs. B Hbo-
My TIOEJHYIOTBCS €IEMEHTH MIKHAPOJHOTO Ta HA/IHAI[IOHAIBHOTO YITPaB-
JIHHS, IO Mependadae KOOPUHAIIIIO JIiH JaHUX eJIEMEHTIB B BIHCHKOBHX Ta
[UBUTBHUX OIEpaIlisiX 3 METO IMOJIOJaHHS KPU30BUX cUTyallii. Ha Hamny
JIyMKY, TOJIOBHA MPUYMHA 00’ €KTUBHUX HeBnad €Bporneiicbkoro Coro3y B
ctepi Oe3neku Ta OOOPOHU TIONIATAE HE B OCOONUBOCTSAX IHCTHTYIIHHOTO
MeXaHi3My Oe3IeKH, a MOMTHYHIN TuioniuHi. CTBOPUBIIY JOBOJI JTI€BUH
MexaHi3M Oe3rneku, KpaiHu-uieHn €Bporelcbkoro Cor3y He MarTh J10-
CTaTHBOI MOJITUYHOT BOJII Ta OaKaHHSIM 3aJ1iITH HOTO B TIOBHIH Mipi.

AHoTaUif

HaykxoBe nOCHIDKCHHS TNPHUCBSYCHE BAXIJIMBIA MPOOJEMi ChOTOJCH-
HS — pO3MIsAAy ocobnmuBocTell nmoiitTuku €Bpomneiicbkoro Coro3y B cdepi
Oe3neku Ta 000poHU. POOUTHCS cripoba TEOPETUYHO MOSICHATH (PeHOMEH
CIITBHOI MOMTHKU Oe3neku Ta 00opoHu €Bponeiickkoro Coro3y uepes
pHU3MYy €BpOTIeiCchKO1 iHTerparrii. [IpoaHatizoBaHO iCTOPHYHI MIEPEayMO-
BU CTAHOBJICHHS Ta PO3BUTKY €BPOICHCHKOI CHCTEMH KOJICKTUBHOI Oe3Iie-
KH. 3BepHyTa yBara Ha poib Criosrydenux llITariB AMepuky B iHTETpariii-
HOMY MPOEKTI Oe3MeKH Ta 00OPOHHU.

Hanano mpaBoBy XapaKTCpHCTHKY 3aCHOBHHIIBKHM JIOTOBOpaM €BpO-
niefickkoro Coro3y sIK «JIBUTYHaM» €BOJIOIIMHOI iHTerparii B cdepi 6e3-
TIEeKH Ta 000POHHM. 3BEPHYTO yBary Ha Te, [0 BPaXOBYIOUH UyTINBUH Xa-
paktep chepu Oe3nexu Ta 000POHH, NePIKABU-WICHH BUPILIIIHN 32 Kpalle
3aJTUIIUTH 32 CIUIBHOKO TIONITHKOIO Oe3MeKn Ta 000POHH BHKIIFOYHO MiX-
JIep KaBHUM CTaTyC, 0 HAKJIaa€ MeBHY creludiky Ha IPOLec MPUAHSITTS
pitreHs. Po3misnaroTbess 0COOMMBOCTI 1HCTUTYIIHHOI apXiTektypu €C B
cthepi cnibHOI MOMITUKK Oe3MeKH Ta 000poHU. AHamizyeThcs cneuudi-
Ka (DYyHKIIIOHYBaHHSI OpPTaHIB Ta MJPO3/LTIB, IO CKIAJal0Th OCHOBY ap-
xiTektypHoi 6e3nexu €C. BcTaHoBeHO, 1110 MEXaHi3M CIIBHOT MOMITHKN
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Discretionary powers as a factor of corruption risks
in the activities of public administration bodies:
possible ways of optimization of administrative discretion

Baadzhy N. A.

Introduction

Since the corruption is one of the most essential problems in connection
with the fulfillment of discretionary powers from the side of bodies of public
administration, the current research aims to summarize the current state of
affairs in the field of administrative discretion exploitation, proposes some
ways to improve the legal regulation of administrative discretion in the
activities of public administration bodies.

In the result it was concluded that the ungrounded breadth of
administrative discretion defined by legal norms and the lack of
specification in the prescriptions of these norms cause the possibility
of unscrupulous fulfillment of their duties by subjects of public
administration and abuse of the law, which leads to the violation of
the rights of individuals and legal entities. Violation of the limits of
administrative discretion by a body of public administration is the basis
for the application of legal responsibility

Thus, the current research presents a scientific attempt to propose the
most effective ways to optimize the limits of administrative discretion
that should consider the specification, detailing and interpretation of legal
norms that determine the limits of discretion, as well as the development
and consolidation in laws specific rules for overcoming gaps in the law and
conflict resolution rules.

The problem of corruption is one of the most discussed problems of
Ukrainian and foreign political and legal practice, therefore public interest
in it is constant. It should be noted that the measures used by the state to
counter corruption offenses are not effective enough, as a result of which
a significant number of actually committed offenses remain undetected.
This problem is both a consequence of legislative inconsistency and a
consequence of incorrect application of the law. Therefore, this branch of
law enforcement requires multifaceted research.
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The analysis of numerous publications on the described problem gives
grounds for asserting that legal prescriptions do not always establish a
clear regulation of the behavior of subjects of authority, creating conditions
for the absence of full, clearly defined competence. In some cases, in the
absence of clear criteria for evaluating the situation or materials of the case
conducted by the public administration body, it has discretionary powers to
make a decision in the case.

Investigating as a scientific object the influence of discretion on
the possibility of corruption situations, it is necessary to outline a set
of categories and concepts that determine the theoretical development
of this problem, justification and implementation of research results in
practical activities. Such categories and concepts are «aspect», «factor»,
«conditiony», etc., which do not have a single interpretation in legal
science.

Special legal lexicographical literature provides an explanation
of the concept of «factor» as a category of contract law: an agent
who is instructed to sell goods, unlike a broker, owns the goods, has
the authority to sell them on his own behalf, and is endowed with the
right of independent discretion regarding the conditions of sale'. Such
an explanation, unfortunately, cannot be used as a basic, axiomatic one
for describing the concepts, processes, and phenomena of the studied
relations. Because of this, for its interpretation in the right plane, it is
advisable to use the existing general scientific interpretations, adapting
them to legal processes and phenomena.

For example, in the 11-volume Dictionary of the Ukrainian language,
we find the following explanation of the concept of «factor»: 1. Condition,
driving force of any process, phenomenon; factor 2. In pre-revolutionary
Russia — the head of the technical department of the printing house, who
carried out direct communication between the printing house and the
customer. 3. Intermediary, small commission agent, broker. 4. Mat. Each
of the multiplied numbers; coefficient’.

In the Encyclopedic Dictionary, the term «aspect», or «factor» (from
the Latin «factor» — the one who does; the one who produces) is defined as

' Economic encyclopedia. In 3 volumes T.3 / resp. ed. S. V. wet K: Academy, 2002. 952 p

2 Administrative. Dictionary of the Ukrainian language: in 11 volumes / editor. col.:
I. K. Bilodid (head) and others. Kyiv: Nauk. dumka, 1970. Volume 1: A-B /ed. P. Y. Horetskyi,
A. A. Buryachok, H. M. Hnatyuk, N. I. Ambulance. 799 p.
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the cause, the driving force of any process, phenomenon, which determines
its character or individual its features'.

In sociological studies, the concept of «factor» is used to denote
concepts that explain social development by the influence of a number of
«equal» factors (economy, religion, technology, culture, morality, etc.), the
term «theory of factors» is used.

O. A. Dubaseniuk considers the factor as a factor that determines
the nature and construction of the research object, possible reasons for
differences at the levels of the research object®.

According to V. V. Panchuk, a factor is an objective cause that
determines a certain phenomenon and the main driving force that leads to
certain results®,

In legal science, the concept of «aspect» is usually equated with «factor» and
«cause». We see this in studies of almost all branches of law. Research on anti-
corruption topics is no exception. So O. G. Bondarchuk completely identified
the factors of corruption with the causes and conditions of its occurrence®.

E. Melnyk believes that factors of corruption should be recognized
as phenomena, processes, and other factors that exert any determining
influence on corruption, conditioning corruption as a phenomenon and
giving rise to its specific manifestations®.

The concept of «factor» repeatedly appears in the Law of Ukraine «On
Prevention of Corruption» in the phrases «factors that contribute or may
contribute to the commission of corruption offenses» and «corruptionogenic
factors»’.

' Legal encyclopedia / ed. Yu.S. Shemshuchenko [and others]; National Academy of Sciences

of Ukraine, Institute of State and Law named after V. M. Koretsky K.: Ukrainian encyclopedia
named after M. P. Bazhana, 1998. Volume 2: D-Y. 1999. 741 p.
2 Fedelesh M. M. Principles of officiality and publicity in the registration activity of the bodies of
the Ministry of Justice of Ukraine / M. M. Fedelesh / European perspectives. 2015, Ne3. C.47-52.
Dubasenyuk O. A. Psychological and pedagogical factors of teacher’s professional development
/ O. A. Dubasenyuk Zhytomyr: Zhytomyr. DPI, 1994. 260 p.
Panchuk V. V. Psychological and pedagogical factors of increasing the professionalism of a
teacher of a higher school (On the materials of teaching a foreign language in a technical
university): Diss... Cand. ped. Sciences: 13.00.04 / V. V. Panchuk; Lutsk, 1996. 200 p.
Bodnarchuk O. G. Administrative and legal principles of combating corruption in the State
Criminal Enforcement Service of Ukraine: diss. ... Doctor of Law. Sciences: 12.00.07 /
O. H. Bodnarchuk; Irpin, 2016. 560 p.
Melnyk M. I. Criminological and criminal legal problems of combating corruption: author’s
abstract. thesis ... Doctor of Law : 12.00.08 / M. L. Miller; Kyiv. 2002. 32 c.
On prevention of corruption: Law of Ukraine. Official website of the Verkhovna Rada of
Ukraine. URL: https://zakon.rada.gov.ua/laws/show/1700-18
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The methodology of anti-corruption examination, approved by the

order of the Ministry of Justice of Ukraine dated 04/24/2017 No. 1395/5,
defines the concept of «corruption-causing factor» by two norms:

— according to Clause 1.3 of the Methodology, a corruptionogenic

factor is the ability of a normative-legal structure (a separate
normative prescription or a set of them) independently or in
interaction with other norms to contribute to the commission or
increase of corruption offenses or offenses related to corruption;

in accordance with Clause 2.1 of this act, the corruption-inducing
factor is the improper definition in the normative legal act, the
draft normative legal act of the functions, rights, duties and
responsibilities of state authorities and local self-government bodies,
persons authorized to perform the functions of the state or local
self-government, the consequence of which may be the unjustified
establishment or excessive expansion of discretionary powers, the
creation of conditions for the emergence of a potential or real conflict
of interests and opportunities for abuse of the powers granted to them'.

Thus, the concept of «factor» is interpreted as follows: process

condition; the condition of the phenomenon; process factor; the factor
that determines the nature and structure of the research object; the factor
that determines the possible causes of differences at the levels of the
research object; an objective cause that determines a certain phenomenon;
a moment, an existing circumstance in some process, phenomenon, etc.
Based on the general goal and objectives of our research, the main internal
and external reasons that lead to an increase in the risk of committing
corruption offenses should be considered factors that increase the risk
of corruption. The relationship between the concepts of «conditionsy,
«aspect» and «factor» can be displayed graphically.

conditions

aspect factor

Puc.1. Correlation between notions «conditions», aspect and «factor.

On the approval of the Methodology for anti-corruption examination: Order of the Ministry of
Justice of Ukraine dated April 24, 2017 No. 1395/5. Official website of the Verkhovna Rada of
Ukraine. URL: https://zakon.rada.gov.ua/laws/show/v1395323-17#n8
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Corruption itself is considered as one of the main factors that prevents
the effective functioning of state authorities, thereby disrupting the stabil-
ity of the state itself".

The authors of the textbook “Legal means of combating corruption” di-
vide the factors of corruption into political, economic, organizational-man-
agement, legal, ideological, and moral-psychological. Moreover, the au-
thors refer to the presence of too wide discretionary powers among officials
as organizational and managerial.

Legal literature on anti-corruption topics also uses the concept of “cor-
ruption risks”, to which the authors put different meanings. It is used both
in the sense of “corruptiogenic factor” and in different meanings.

For example, there is also a considerations that corruption risks as “cir-
cumstances, factors and phenomena arise in the process of the functioning
of state authorities, the performance of official activities by public servants,
and create a situation of possible commission of a corruption offense’.

The Ministry of Justice of Ukraine in its letter dated 04/12/2011 “Cor-
ruption risks in the activities of civil servants” proposes to divide corrup-
tion risks by prevalence into: dishonesty of civil servants; the occurrence
of a conflict of interests; lack of control on the part of management; avail-
ability of discretionary powers>.

As we can see, neither domestic legal science nor domestic legal doc-
trine provides a single continuum of elements that influence the develop-
ment of corruption relations. Although the anomie of the domestic reg-
ulatory and legal framework, the low quality of legislation, many gaps,
collisions, etc. are attributed to the topological space of corruption factors.

Identification, minimization, and complete elimination of corrup-
tion risks in the activities of public administration bodies is an important
component of corruption prevention activities. In this regard, A. V. Lin-
nyk came to the right conclusion that reducing the level of corruption and
ensuring the protection of the rights and legitimate interests of citizens,
society and the state from threats related to corruption, along with other

' See7.

Corruption risks in the activities of civil servants: Explanation of the Ministry of Justice of
Ukraine dated 04/12/2011. Official website of the Verkhovna Rada of Ukraine. URL: https://
zakon.rada.gov.ua/laws/show/n0026323-11

3 See 13.
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measures, is carried out by: monitoring corruption-inducing factors and the
effectiveness of anti-corruption policy measures'.

In the legal literature, there are well-founded views that the most com-
mon factors that cause corrupt relations include the unjustified establish-
ment or excessive expansion of discretionary powers, namely the rights
and duties of public officials, which give the opportunity to determine at
their own discretion the full or partial content of a decision or to choose
one of several decision-making options provided for by the regulatory act.
Such an opinion is widespread both among domestic and foreign scientists,
such as V. Valchak, M. Bartoshevych, S. B. Havrysh, K. I. Golovshchyn-
skyi, O. A. Dizer, R. Klitgaart, M. I. Logvinenko, V. V. Plyska, B. L. Roz-
vadovskyi, S. O. Shatrava and others, as well as among publicists®.

The author of the classic formula of corruption, R. Klitgaard, defined
discretion as an essential factor affecting corruption:

C=M+D-A,

where C is corruption (the overall level of corruption in a certain system),
M — monopoly (level of monopolization of certain markets in a certain
system),
D — (discretion, freedom of action) is a legally established discretionary
authority of officials who are empowered to make decisions at their own
discretion, without clear and unambiguous criteria).
A — accountability (what mechanisms of control over the decisions of offi-
cials/authorities have been introduced)*.

S. O. Shatrava pointed out that the use of evaluative concepts and dis-
cretionary wording in normative legal acts is the main factor of corruption
in authorities®.

' Linnyk A. V. The role of the prosecutor’s office in ensuring state anti-corruption policy in
Ukraine: autoref. thesis ... candidate law Sciences: 12.00.10 / A. V. Linnyk; Kharkiv, 2014. 20 p.

2 Yaremenko S. Practical approaches to the management of corruption risks when making
personnel decisions in the public service / Serhiy Yaremenko // Derzhsluzhbovets. 2016. No.
9. DOI: https://i.factor.ua/ukr/journals/ds/2016/ september/issue-9/article-21388.html

> Dmitriev Yu. Corruption risks in the activities of persons authorized to perform state functions.
Visnyk: Official publication of the State Fiscal Service of Ukraine. DOI: http://www.visnuk.
com.ua/ua/pubs/id/8207

4 Kilitgaard R. Combating Corruption and Promoting Ethics in the Public. DOL: Service, www.oecd.org.

Shatrava S. O. Discretionary powers of OAS employees as a corruption risk in the activities of

internal affairs bodies / S. O. Shatrava // Comparative and analytical law. 2013. No. 2. P. 276-277.
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Unwarranted establishment or excessive expansion of discretionary
powers of B. O. Kostenko and A. V. Kuharuk is identified as the main fac-
tor in creating conditions for the emergence of a conflict of interests and
opportunities for abusing the powers granted to them'.

V. V. Plyska believes that the presence of broad discretionary powers, i.e.
the ability of the subject of power to act at his own discretion, is due to the
low level of legal technology and puts it on the same level as the main fac-
tors of corruption, along with the low efficiency of the execution of the pre-
scriptions established by these norms and disregard for the law in general®.

E. V. Wandin, classifying the causes of corruption, among which he not-
ed four groups (legislative, organizational-managerial, moral-ethical and
social), assigned broad discretionary powers to the first group and identi-
fied it as an important cause of corruption abuses during public procure-
ment and the provision of administrative services®.

L. M. Belkin believes that non-compliance with the principle of lim-
iting discretionary powers and appropriation of such powers by bodies
and (or) persons authorized to perform the functions of the state or local
self-government creates the basis for corruption®.

According to V. Dubrovskyi, V. Cherkashin and O. Hetman, discretion
is the basis of corruption in tax authorities. This is the right of the taxman
to determine the size of the tax liability at his own discretion, the ability to
put pressure on the entrepreneur to receive a “gift” or pay a fine. These are
rules that provide judgment or assessment by control bodies and allow for
ambiguous interpretation, minimum and maximum amounts in the law for
the application of sanctions, the possibility of selective application of the
law, ambiguous wording of the law that allows for different interpretation®.

' Kostenko B. O. Implementation of European standards of prevention and fight against

corruption in national legislation: teaching method. materials / B. O. Kostenko, A. V. Kuharuk;
structure. AND. Sachenko. K.: NADU, 2013. 60 p.

Plyska V. V. Administrative-legal mechanism for ensuring the rights and freedoms of citizens
in the field of prevention and counteraction of corruption: diss. ... candidate law Sciences:
12.00.07 / V. V. Plyska ; Uzhhorod 2015. 210 p.

Wandin E. V. Organizational and legal principles of the activity of the specialized anti-corruption
prosecutor’s office of Ukraine: diss. ... candidate law Sciences: 12.00.10 / E. V. Wandin; Odesa,
2017.207 p.

Belkin L. M. Discretionary powers of authorities as a factor of corruption / L. M. Belkin //
Fight against organized crime and corruption (theory and practice). 2011. Issue 24. P.91-100.
Dubrovsky Volodymyr. How to reduce opportunities for tax evasion when importing and
selling goods, in particular due to abuse of the simplified taxation system? / V. Dubrovskyi,
V. Cherkashin, O. Hetman. K.: Institute of Socio-Economic Transformation. 36 c.
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The existence of a wide range of discretionary powers in state author-
ities and persons authorized to perform the functions of the state or local
self-government is recognized by the authors of the introductory manual
“Prevention and Counteraction of Corruption™ as a factor that contributes
to corruption.

According to Yu.V. Dmytrieva, excessive discretionary powers in per-
sons endowed with the right to make state-administrative decisions are a
threat to the emergence of corrupt behavior and the commission of corrup-
tion offenses>.

T. M. Fufalko believes that the limitation of discretionary powers is a
kind of restraint of public power, they are used to prevent abuse and mis-
takes in the process of exercising discretion. They should be established in
two main areas: material (determining the content and scope of the powers
themselves) and procedural (establishing boundaries related to the proce-
dure for exercising powers).

Discretionary powers are limited by the hierarchy of authorities, a
clear definition of competence, a system of checks and balances between
branches of government, etc. According to the researcher, a complex of
well-thought-out restrictive measures will contribute to the exercise of
power by state bodies and officials in full compliance with the principle of
proportionality in accordance with European standards for the exercise of
public authority. The issue of discretion and its limitations, as summarized
by T. M. Fufalco, are inextricably linked with the principle of proportional-
ity, which contains the requirement that legal means of a restrictive nature
correspond to a legitimate goal®.

Groundless and excessive discretionary powers are determined by cor-
ruption factors and in legal acts.

In particular, one of the first anti-corruption strategic acts (the Con-
cept of Combating Corruption for 1998-2005, approved by the Decree of
the President of Ukraine dated 04.24.1998 No. 367/98) determined the re-

Prevention and counteraction of corruption: education. manual / A. M. Mykhnenko,
0. V. Rusnak, A. M. Mudrov et al.; under the editorship A. M. Mykhnenka — 4th ed., revised.
and additional K.: DNNU «Acad. Finn. managementy, 2013. 666 p.

Dmitriev Yu.V. Mechanisms of assessment and minimization of corruption risks in the system
of public administration of Ukraine: diss. Ph.D. state administration: 25.00.02 / Yu.V. Dmitriev;
Mariupol, 2018. 236 p.

Fufalko T. M. Limitation of discretionary powers as a component of the principle of
proportionality / T. M. Fufalko // Bulletin of the Kharkiv National University of Internal
Affairs. 2012. No. 1. P.52-59.
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duction of discretion in the law enforcement and judicial spheres by tasks
aimed at minimizing corruption in the state'.

Excessive expansion of discretionary powers is identified as a cor-
ruption-inducing factor in the National Reports on the Implementation of
Anti-Corruption Policy in 2016, 2017, 2018, etc. years?, in the Method-
ology of anti-corruption examination, approved by order of the Ministry
of Justice of Ukraine dated 04.24.2017 No. 1395/5%, Methodology for the
National Agency for the Prevention of Corruption to conduct an anti-cor-
ruption examination of draft legal acts and Methodological recommenda-
tions for the National Agency for the Prevention of Corruption to conduct
an anti-corruption examination of draft legal acts, approved by the decision
of the National Agency for the Prevention of Corruption dated December
29, 2018 No. 3223 “About ensuring the implementation by the National
Agency for the Prevention of Corruption of powers to conduct anti-corrup-
tion expertise”™.

By the way, according to the results of the generalized practice of
conducting an examination of draft legal acts for the presence of corrup-
tion-inducing factors for 2011, that is, in the first year of the introduction of
anti-corruption examination as a mandatory measure aimed at preventing
corruption, the Ministry of Justice of Ukraine found the presence of cor-
ruption-inducing factors in 216 out of 1,575 projects received for examina-
tion are normative. The first place in the scale of prevalence of factors was
occupied by discretion’.

The reasonable use of discretionary powers is also discussed in interna-
tional anti-corruption legal acts. In particular, the Appendix to Recommen-

The concept of combating corruption for 1998-2005: Decree of the President of Ukraine dated
April 24, 1998 No. 367/98. Official website of the Verkhovna Rada of Ukraine. DOI: https://
zakon.rada.gov.ua/laws/show/367/98

National report on the implementation of the anti-corruption policy in 2016. NAZK website.
URL: https://nazk.gov.ua/wp-content/uploads/2019/06/Natsdopovid-2016.pdf

On the approval of the Methodology for anti-corruption examination: Order of the Ministry of
Justice of Ukraine dated April 24, 2017 No. 1395/5. Official website of the Verkhovna Rada of
Ukraine. URL: https://zakon.rada.gov.ua/laws/show/v1395323-17#n8

On ensuring the implementation by the National Agency for the Prevention of Corruption of
the powers to conduct anti-corruption examination: Decision of the NAKC dated 12.29.2018
No. 3223. Official website of the Verkhovna Rada of Ukraine. URL: https://zakon.rada.gov. ua/
laws/show/z1184-16

Anti-corruption expertise as a means of preventing corruption: Clarification of the Ministry of
Justice of Ukraine dated 05/21/2012. Official website of the Verkhovna Rada of Ukraine. DOIL:
https://zakon.rada.gov.ua/laws/show/n0018323-12
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dation No. R (2000)10 “Model Code of Conduct of Civil Servants” dated
May 11, 2000 in Art. 7 states that when making decisions, a civil servant
must act lawfully and exercise his discretionary powers impartially, taking
into account the circumstances of the case; and in Art. 23 it is determined
that a civil servant must ensure that both human resources and state proper-
ty, premises, services and financial resources entrusted to him or her, were
used effectively, rationally and economically, they should not be used for
private purposes, except when permission is officially granted'.

The status of corruption of discretionary powers is not absolute, as
R. G. Valiev, and is quite controversial and vulnerable in view of a number
of practical and theoretical aspects.

First, as the researcher notes, law is characterized by the abstract and
general nature of the legal norms that make it up. This is caused by the im-
possibility at the law-making level to exhaustively regulate all the specifics
of the diversity of social development, all the circumstances and conditions
of legal regulation.

In this regard, the role of law-enforcement discretionary powers is ex-
ceptional as an institutional means of overcoming the uncertainty of objec-
tive law in order to specify legal principles and norms of law. The breadth
of discretionary powers allows for the flexibility of law enforcement to
the extent that this flexibility is not possible at the level of general legal
regulation.

Secondly, the concept of discretionary norms, which establish or pro-
vide for discretionary powers, is not limited to the markers of the “width”
of these powers and the definition of competence according to the “rights”
formula. Discretionary powers in many cases are determined precisely by
manifestations of legal uncertainty at the level of principles of law, ab-
stract-general or with respect to certain prescriptions of legal norms, as
well as evaluative categories of law.

Thirdly, as a result of the replacement of dispositive technical-legal
constructions of “law” with imperative constructions, discretion in law en-
forcement practice is not excluded at all, in connection with this, potential
conditions for corruption are not excluded.

' Model code of conduct for civil servants: Recommendation No. R(2000)10 of the Committee of
Ministers to member states of the Council of Europe regarding codes of conduct for civil servants.
Anti-corruption portal. DOI:  http:/www.acrc.org.ua/ua/reports/library/all/rekomendacziya-
n0.-r-(2000)-10-komitetu-ministriv-derzhavam-chlenam:-shhodo-kodeksiv-povedinki-
derzhsluzhbovcziv,-yaku-prijnyato-na-106-sesiyi-komitetu-ministriv-radi-evropi.html
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Fourthly, the legal institutionalization of the corruptibility of discretion-
ary powers using the category “breadth of discretionary powers” contra-
dicts the very essence of discretionary powers. Their legal nature is deter-
mined by the abstract-general nature of the prescriptions of normative legal
regulation, which are subject to specification in the order of application of
broad discretionary powers.

Fifth, in the legal institutionalization of the corruptibility of discre-
tionary powers, there is a defect that creates contradictions and colli-
sions in the expert assessment of law-making practice. In this regard, it
seems appropriate to optimize the markers of corruption of discretion-
ary powers in special methods aimed at identifying corruption-induc-
ing norms. After all, as R. G. summarizes Valiev, discretionary powers
turn into their antithesis not due to the absence or uncertainty in the
legal norms of the conditions and grounds of the enforcement decision,
but due to their abuse at the level of the behavior of the subject of en-
forcement.

In connection with this, the author makes a proposal to shift the empha-
sis from the fight against corruptible discretionary powers to the optimiza-
tion of procedures for their application.

We do not deny that discretion ensures the effective performance of
management tasks, understanding that discretionary authority is a com-
pletely legal, natural and integral element of public administration. After
all, this phenomenon makes it possible for a person endowed with power
to evaluate situations differently, taking into account the circumstances of
the case, an exhaustive list of which is impossible to indicate in the legal
norms. However, in our opinion, the corruptibility of excessive discretion-
ary powers should not cause doubt.

The corruption of administrative discretion in the activities of public
administration bodies lies in the very potential possibility of exercising
or not exercising their powers, as well as the grounds and terms of their
exercise.

In administrative-delict relations, corruption-inducing factors are:

— unclear wording of legal norms, which, in turn, creates legal
uncertainty for legal subjects, who objectively cannot carefully and
prudently predict how certain actions will be qualified;

— excessive freedom of discretion of jurisdictional bodies when
qualifying actions.
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In our opinion, exceeding the lower limit by ten times or more in such
an administrative sanction as a fine can provoke corrupt behavior in a law
enforcement officer.

The norms of administrative and tort law contained in Part 2 of Art. 20
of the Law of Ukraine “On measures to prevent and reduce the use of tobac-
co products and their harmful effects on public health”, which establishes
responsibility for violations of the legislation on measures to prevent and re-
duce the use of tobacco products and their harmful effects on public health.

Unreasonably wide margins of discretion or the possibility of
unreasonable application of exceptions to the general rules include:

1) breadth of discretionary powers — absence or uncertainty of terms,
conditions or grounds for decision-making, presence of duplicative powers
of public administration bodies;

2) determination of managerial competence based on the wording
of “exercise”, which determines the dispositive establishment of the
possibility of actions or inaction by public administration bodies;

3) the possibility of unjustified establishment of exceptions from the
general order for objects of public administration (individuals and legal
entities) at the discretion of public administration bodies, which causes
them to selectively change the scope of individual rights;

4) excessive freedom of by-law rule-making, which is established by
existing strong and blanket norms, conditioning the adoption of such by-
laws that change the competence of the public administration body;

5) establishing, with the application of administrative discretion,
mandatory rules of conduct in a by-law in the absence of relevant norms
defined by law, i.e. filling legislative gaps with the help of by-laws in the
absence of legislative delegation of relevant powers;

6) absence, incompleteness or vagueness of administrative procedures,
according to which public administration bodies exercise their management
powers;

7) the possibility of establishing certain rights (provision of benefits) in
an administrative procedure outside of tender procedures;

8) normative collisions — contradictions between norms that create the
possibility for public administration bodies to arbitrarily choose norms that
are subject to application in a specific case.

An official, exercising public authority, must first of all correctly assess
the situation, the facts in the case and apply legal norms to the established
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facts, while not allowing abuse of power. General interests, the public good,
and not personal selfish interests, should be the basis of the motivation for
choosing a decision option.

The tendency of increasing administrative and legal dispositive
norms in Ukraine, as well as norms of dispositive construction, has a
negative character. In law enforcement, these norms are often used to
satisfy the interest of an official, rather than the public interest, and are
a formal opportunity to obtain material or non-material benefit and avoid
responsibility.

However, discretionary powers are not an absolute factor in corruption
risks. The functional symbiosis of administrative discretion and corruption
risk occurs only when there are opportunities to choose between the
application of excessive requirements of the law and the refusal to apply
them. The corrupt nature of administrative discretion occurs when it is
opposed to the right and the law, when abuses of unsettled boundaries and
the mechanism of discretion in administrative law enforcement become
possible, which gives reason to attribute them to corruption risks. In order
to minimize corruption, discretion is ensured by regulating the powers of
public administration bodies.

Ways of improving the legal regulation of administrative discretion
in the activities of public administration bodies

The issue of ways to improve the legal regulation of the institution
of administrative discretion in the activities of public administration
bodies, despite numerous research works, remains understudied in modern
administrative and legal science. Therefore, scientific proposals in this
direction will contribute to increasing the effectiveness of administrative
discretion of public administration bodies in law-making and especially in
law-enforcement activities, may have a significant impact on achieving the
goal of legal norms.

In other words, if in the process of applying administrative discretion,
the decision of the public administration body achieves its goal, we can
talk about its effectiveness. In another case, when administrative discretion
is not implemented as intended and its goal is not achieved, it is worth
talking about its defects.
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Taking into account the analysis carried out in this work of the current
state of legal regulation of administrative discretion in the activities
of public administration bodies, it can be concluded that the change in
relevant norms and principles is a change in the legal foundations of the
phenomenon under study. The purpose of such a change is to improve the
legal foundations, adapting them to modern socio-political conditions and
interests of citizens, the state and society.

In our opinion, the improvement of the legal regulation of the use of
administrative discretion by public administration bodies should be carried
out in the following ways.

1. In the direction of law-making activity.

Almost all modern researchers of administrative law point to the
imperfection of the legislation that regulates the activities of public
administration bodies. They explain their methods of improving the state
of legal regulation.

The procedure for adopting legal acts, including those of a regulatory
nature, requires legal regulation. After all, the absence at the legislative
level of uniform foundations of the procedural part of rulemaking for
public administration bodies prompts them to independently search for
ways to solve issues of normative regulation of social relations. And this
leads to incorrect wording or inaccurate use of terminological apparatus,
the admission of contradictory provisions in legal acts of a normative
and law enforcement nature. And this, in turn, leads to mistakes and
misunderstandings in law enforcement practice, leads to numerous
violations of the rights of individuals and legal entities.

Democratic systems in civilized countries are characterized by such an
important feature of developed administrative legislation as its focus on
ensuring the rights, freedoms and legitimate interests of individuals and
legal entities in relations with the state, its bodies and officials. At the same
time, clear regulation of public administration procedures is one of the
most important guarantees of lawful relations between the authorities and
natural and legal entities.

Under such conditions, public administration bodies will not act
arbitrarily, but will be guided by a clear algorithm of procedural actions.
This, first of all, will determine the observance of the principle of equality
of persons before the law, since proceedings in the same type of cases will
be carried out according to the same procedure; secondly, the existence of
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a procedure established by law is the basis for effective state control over
legality in the activities of public administration bodies.

Moreover, the adoption of legislative acts aimed at regulating
administrative procedures by the member countries of the Council of Europe
is determined by the acts of the governing bodies of the Council of Europe.
For example, the resolutions of the Committee of Ministers of the Council
of Europe, in particular Resolution (77)31 on the protection of individuals
in relation to acts of administrative bodies! and recommendations of the
Council of Europe, above all Recommendation No. R (80)2 regarding
the exercise of discretionary powers by administrative bodies’ and
Recommendation No. R (87)16 concerning administrative procedures
affecting a large number of persons,’® and others.

Therefore, the corresponding law aimed at regulating administrative
procedures (the Law of Ukraine “On Administrative Procedures” or
the Administrative and Procedural Code of Ukraine) would become
the normative legal act that would regulate the scope of its application,
normatively establish the principles of administrative procedure, and
define the circle of participants administrative procedure, their rights and
obligations, would regulate the terms of administrative proceedings, would
establish the responsibility of officials of public administration bodies and
other subjects.

The Law on Administrative Procedures, among other things, should
ensure the principle of legal certainty during the exercise of administrative
discretion in the activities of public administration bodies. In this direction,
the law should contain norms that limit the right of a public administration
body that has adopted an administrative act to unreasonably suddenly
cancel its own decision, as well as norms that ensure the choice of a decision
option in the same or similar cases and prevent unjustified circumvention
of previous decisions made by the same.

In favor of the law on administrative procedures, the legislative practice
of the vast majority of European states, such as Austria, Belarus, Bulgaria,

' Resolution (77) 31 on the Protection of the Individual in Relation to Acts of Administrative
Authorities. Council of Europe Committee of Ministers. URL: https://rm.coe.int/16804dec56

2 Recommendation No. R(80)2 of the Committee of Ministers of the Council of Europe. DOI:
https://protocol.ua/ua/borotba_z diskretsiynimi_povnovagennyami/

* Recommendation No. R (87)16 of the Committee of Ministers of the Council of Europe «To
the Member States regarding administrative procedures affecting a large number of persons»:
dated 17.09.1987. URL: http://do2.gendocs.ru/docs/index-416420.html?page=43
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Georgia, Denmark, Estonia, Italy, Spain, Poland, Hungary, Latvia, the
Netherlands, Germany, Portugal, etc., which during the second half of
the 20th century and the beginning of the 21st century. systematized the
legislation on administrative procedure by adopting separate legislative
acts, thereby strengthening the foundations of national procedural law
within the framework of their legal systems'.

2. In the direction of optimization of administrative discretion.

One and perhaps the most important direction of optimization of
administrative discretion in the activity of public administration is the
establishment of its justified limits, which in turn can be carried out in
several ways.

The first is the specification of legal norms, the activity carried out by
public administration bodies or other authorized bodies to reduce the scope
of the concepts of legal norms by expanding their content, the results of
which are recorded in certain legal acts.

Usually, the need to specify the limits of discretion arises during the
application of evaluative concepts. In this case, the limits of administrative
discretion may be unreasonably wide. The effective consequences of the
application of administrative discretion due to the specification of its
limits, which are contained in evaluative concepts, have been proven by
us in a special study?.

The concretization of the limits of administrative discretion as an
element of legal regulation is inextricably linked with the development
of law-making technology. At the same time, this phenomenon is a form
of interpretation of the norms of administrative law, as it contains signs of
legal activity to establish the content of normative legal acts and reveal the
will of the norm-setter.

The next method of optimizing the limits of administrative discretion
is the detailing of legal norms. In contrast to concretization, detailing the
rules of managerial behavior involves a more detailed regulation of social
relations.

As a way of optimizing the limits of administrative discretion, the
method of detailing can be used by the subject of rule-making, for example,
to establish the powers of a law enforcement officer.

' Luchtergandt O. The project of the Administrative Procedure Code of Ukraine and modern

administrative procedural law / O. Luchtergandt // Legal Journal. 2002. No. 5. P. 24-28.
38 Baadzhy N. A. To the discussion regarding evaluation concepts in administrative law /
N. A. Baadzhy // Our right. 2020. No. 1. P. 41-46.
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Another effective way to optimize the limits of administrative discretion
is to develop and enshrine in normative legal acts specific rules to overcome
gaps and resolve conflicts.

Thus, in order to optimize the limits of administrative discretion in
the process of overcoming gaps and resolving conflicts of legislation, it
is necessary to develop and enshrine in the law such rules that will allow
to minimize errors in the application of administrative discretion in the
activities of public administration bodies. And this again leads us to the
above-described need to adopt the Laws of Ukraine “On normative legal
acts” and “On administrative procedure”.

Summarizing the analysis of ways to improve the legal regulation
of administrative discretion in the activities of public administration
bodies, we consider it necessary to note that the most effective ways to
optimize the limits of administrative discretion should be considered the
specification, detailing and interpretation of legal norms that determine
the limits of discretion, as well as the development and consolidation
in laws specific rules for overcoming gaps in the law and conflict
resolution rules.

Conclusions

Factors that increase the risk of corruption are the main internal and
external reasons that lead to an increase in the probability of committing
corruption offenses. It has been proven that the corruption of administrative
discretion in the activities of public administration bodies lies in the
potential possibility of exercising or not exercising their powers, as well as
in the grounds and terms of their exercise.

In public-management relations, corruption-inducing factors are:

— unclear wording of legal norms, which, in turn, creates legal
uncertainty for legal subjects, who objectively cannot carefully and
prudently predict how certain actions will be qualified;

— excessive freedom of discretion of jurisdictional bodies when
qualifying actions;

— unreasonably wide limits of discretion or the possibility of
unreasonable application of exceptions to the general rules, which
in turn include:
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1) scope of discretionary powers — absence or uncertainty of
terms, conditions or grounds for decision-making, presence of
duplicative powers of public administration bodies;

2) determination of managerial competence based on the wording of
“exercise”, which determines the dispositive establishment of the
possibility of actions or inaction by public administration bodies;

3) the possibility of unjustified establishment of exceptions from the
general order for objects of public administration (individuals
and legal entities) at the discretion of public administration
bodies, which causes them to selectively change the scope of
individual rights;

4) excessive freedom of by-law rule-making, which is established
by existing strong and blanket norms, conditioning the adoption
of such by-laws that change the competence of the public
administration body;

5) establishing, with the application of administrative discretion,
mandatory rules of conduct in a by-law in the absence of relevant
norms defined by law, i.e. filling legislative gaps with the help
of by-laws in the absence of legislative delegation of relevant
powers;

6) absence, incompleteness or vagueness of administrative
procedures, according to which public administration bodies
exercise their management powers;

7) the possibility of establishing certain rights (provision of benefits)
in an administrative procedure outside of tender procedures;

8) normative collisions — contradictions between norms that create
the possibility for public administration bodies to arbitrarily
choose norms that are subject to application in a specific case.

It is substantiated that the most effective ways of optimizing the limits
of administrative discretion in the activities of public administration bodies
should be considered the specification, detailing and interpretation of legal
norms that determine the limits of discretion, as well as the development
and enshrining in laws of specific rules for overcoming gaps in the law and
rules for conflict resolution.

The limits of administrative discretion in the activities of public
administration bodies are a kind of indicator for determining the legality of
law enforcement actions taken by them.
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In order to improve the regulatory framework for the application of
administrative discretion in the activities of public administration bodies,
the following is proposed:

— inorder to solve the problems of regulatory uncertainty and eliminate
gaps in the legal regulation of administrative discretion, to adopt
the Law of Ukraine “On Administrative Procedure” and the Law of
Ukraine “On Regulatory Legal Acts”;

— in order to strengthen the control and supervisory activities of the
state using administrative discretion in the law-making and law-
enforcement activities of public administration bodies, to introduce
changes:
to the fourth part of Article 35 of the Law of Ukraine “On Local
State Administrations”, wording it as follows: “Heads of district
state administrations have the right to suspend acts (individual
parts of them) of village, settlement, city councils that contradict
the Constitution of Ukraine and the laws of Ukraine, with a
simultaneous appeal to the court, to bring them into compliance
with the legislation”;
to Article 35 of the Law of Ukraine “On Local State Administrations”,
supplementing it with part five and wording it as follows: “Heads
of regional state administrations have the right to suspend the
effect of acts (individual parts of them) of district and city regional
subordination of councils that contradict the Constitution of Ukraine
and the laws of Ukraine, with a simultaneous appeal to the court, to
bring them into compliance with the legislation”;
to the numbering of parts of Article 35 of the Law of Ukraine “On
Local State Administrations”, changing the fifth and sixth to the
sixth and seventh, respectively;
to Article 59 of the Law of Ukraine “On Local Self-Government
in Ukraine”, supplementing it with Part 91 and rewording it as
follows: “Acts of local self-government bodies and officials due
to their inconsistency with the Constitution or laws of Ukraine are
suspended in accordance with the procedure established by law with
a simultaneous appeal to the court *.
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Annotation

The article explores the impact of discretionary powers on corruption
risks within public administration bodies. It identifies how the latitude
given to public officials in decision-making can potentially lead to misuse
and abuse of power, contributing to corruption. The discussion is framed
around the following key points.

The article defines discretionary powers as the freedom to make
decisions within the bounds of given authority. These powers are essential
for effective administration but can become a source of corruption if not
properly regulated.

It highlights how discretionary powers can lead to arbitrary decisions,
favoritism, and nepotism. The lack of transparency and accountability in
the exercise of these powers increases corruption risks.

The research provides real-world examples where discretionary powers
have led to corruption, demonstrating the practical implications of the
theoretical framework.

The current regulatory framework governing discretionary powers is
analyzed, showing gaps and weaknesses that allow for corrupt practices
to thrive.

The article proposes several strategies to optimize administrative
discretion and reduce corruption risks. These include:

1) Enhancing Transparency: Making decision-making processes more
transparent to the public. 2) Strengthening Accountability Mechanisms:
Implementing robust systems for monitoring and evaluating the actions
of public officials. 3) Clear Guidelines and Procedures: Establishing
clear guidelines for the exercise of discretionary powers to limit arbitrary
decision-making.

The article concludes with policy recommendations aimed at
minimizing corruption risks associated with discretionary powers. These
recommendations emphasize the need for a balanced approach that
maintains the flexibility of administrative discretion while ensuring it is
not abused.

Overall, the article underscores the importance of a well-regulated
discretionary system in public administration to foster integrity and reduce
corruption.
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AHorTauis

CrarTsl IOCHIIDKY€E BIUIMB JUCKPEIIfHUX MOBHOBa)KCHb HA PU3UKU
KOpYTIii B opraHax Aep:KaBHOTO ymlpaBiiHHA. BoHa Bu3Hawae, sSIK Hama-
Ha 10CaJI0OBUM 0co0aM cBOOOAA y MPUMUHSTTI PIlIEHb MOXKE MOTEHLIHHO
MIPU3BECTH JI0 3JIOBKUBAHB BIA0I0, CHPHUSIIOYHN Kopymilii. OOroBopeHHs
no0yA0BaHE HABKOJIO HACTYMHUX KJIFOYOBUX MOMEHTIB.

CraTTs BU3HAYa€ JTUCKPEIIiiHI ITOBHOBAXKCHHS SIK CBOOOY IPUHHATTS
pillieHb y MeXax HaJaHUX MMOBHOBaXXeHb. 111 MOBHOBaXXEHHS € HEOOXiTHU-
MU JUTs €DEKTUBHOTO YIIPABIIHHSA, aJle MOXKYTh CTATH JPKEPETIOM KOPYIIITii,
SIKIIO He OyIMyTh HAJICKHUM YHHOM PETYIIOBATUCS.

Bowa mizikpecitroe, K TUCKpeIliiiHi TOBHOBAXKSHHS MOXKYTh IIPH3BECTH J10
CBAaBUIBHUX PillIeHb, ()aBOPUTU3MY Ta HEMOTH3MY. BifCyTHICTH po30pocTi
Ta MI3BITHOCTI Y 3/IMCHEHHI IIMX TIOBHOBAYKEHB ITJIBUIILYE PU3UKH KOPYIIITii.

JlocnipkeHHs HaJjae peasibHi MUK, A€ AUCKPELiliHI TOBHOBaXKEH-
Hs1 IPU3BEITH JI0 KOPYIIIii, IEMOHCTPYIOUH NMPAKTHYHI HACIIKA TEOPETHY-
HO{ KOHIIETIIi.

AHaI3y€eThCsl TIOTOYHA HOPMAaTHBHA 0a3a, 10 PETYIIOE JUCKPEIiiHi
MOBHOBAKEHHSI, TOKA3yIOUX MPOTAJINHU Ta CJIA0K1 MICIs, SKi JO3BOJSIOTH
MIPOIBITATH KOPYIIIHHAM TPaKTHKAM.

CratrTs NpOIOHYE KiJIbKa CTpaTeriit Juis onTuMisanii aqMiHiCTpaTUBHO-
TO pO3CyIy Ta 3MEHIICHHS PU3UKIB Kopymilii. /o HUX HaleKaTh:

[ligBUIIEHHS TPO30POCTi: 3pOOUTH MPOLEC NPUIHATTS pillleHb OLIBII
MIPO30PUM JIJISI TPOMAJICHKOCTI.

3MiIHEHHS MEXaH13MiB MiJI3BITHOCTI: BIPOBAIXKCHHS HaJIHHIX CUCTEM
JUTSI MOHITOPUHTY Ta OIIHKH Jiif MOCaJI0BUX 0Ci0.

YiTki iHCTpYKILii Ta MPOIEAYPU: BCTAHOBIECHHS YITKUX IHCTPYKIH /uIst
3IIHCHEHHS JTUCKPEIIHHUX MOBHOBAXKEHbB, 00 OOMEXHUTH CBABIIbHE MPH-
HHSTTS pillICHb.

CrarTs 3aBEepIIyETHCS PEKOMEHIALISIMH OO0 TIONITHKH, CIIPSIMOBA-
HUMH Ha MiHIMI3allil0 PU3MKIB KOPYIIii, OB A3aHUX 3 JAUCKPEIIHHUMU
MOBHOBa)kKeHHSAMH. L1 pekoMeHaaItii migKpecrooTh HeoOXiAHICTh 30a1aH-
COBAHOTIO MiJXOAY, AKUi 30epirae THYUKiCTh aAMiHICTPATUBHOIO PO3CYAY,
3a0€3MeuyIoUH MPU IIEOMY HOTO HEHAIAaHHS 37I0BKUBAHHSM.

3aranom, CTaTTs MiAKPECIIIOE BAXKIUBICTh JOOPE PErynbOBAHOI CUCTE-
MU JIMCKPEIIHHIX TTOBHOBAXEHD y JICPIKABHOMY YIIPABIIIHHI JUIsT CITPHSH-
HS 10OPOYECHOCTI Ta 3MEHIIIEHHS KOPYTILIi.

241



10.

11.

12.

RESOURCES

1. Administrative. Dictionary of the Ukrainian language: in 11 volumes /
editor. col.: I. K. Bilodid (head) and others. Kyiv: Nauk. dumka, 1970. Volume
1: A-B/ed. P. Y. Horetskyi, A. A. Buryachok, H. M. Hnatyuk, N. I. Ambulance.
799 p.

2. Anti-corruption expertise as a means of preventing corruption: Clarification
of the Ministry of Justice of Ukraine dated 05/21/2012. Official website of
the Verkhovna Rada of Ukraine. URL: https://zakon.rada.gov.ua/laws/show/
n0018323-12

. 3. Baadzhy N. A. To the discussion regarding evaluation concepts in

administrative law / N. A. Baadzhy // Our right. 2020. No. 1. P. 41-46.

4. Belkin L. M. Discretionary powers of authorities as a factor of corruption
/ L. M. Belkin // Fight against organized crime and corruption (theory and
practice). 2011. Issue 24. P.91-100

5. Bodnarchuk O. G. Administrative and legal principles of combating
corruption in the State Criminal Enforcement Service of Ukraine: diss. ...
Doctor of Law. Sciences: 12.00.07 / O. H. Bodnarchuk; Irpin, 2016. 560 p.

6. Corruption risks in the activities of civil servants: Explanation of the
Ministry of Justice of Ukraine dated 04/12/2011. Official website of the
Verkhovna Rada of Ukraine. URL: https://zakon.rada.gov.ua/laws/show/
n0026323-11

7. Dmitriev Yu. Corruption risks in the activities of persons authorized to
perform state functions. Visnyk: Official publication of the State Fiscal Service
of Ukraine. URL: URL: http://www.visnuk.com.ua/ua/pubs/id/8207

8. Dmitriev Yu.V. Mechanisms of assessment and minimization of corruption
risks in the system of public administration of Ukraine: diss. Ph.D. state
administration: 25.00.02 / Yu.V. Dmitriev; Mariupol, 2018. 236 p.

9. Dubasenyuk O. A. Psychological and pedagogical factors of teacher’s
professional development / O. A. Dubasenyuk Zhytomyr: Zhytomyr. DPI,
1994. 260 p.

10. Dubrovsky Volodymyr. How to reduce opportunities for tax evasion
when importing and selling goods, in particular due to abuse of the simplified
taxation system? / V. Dubrovskyi, V. Cherkashin, O. Hetman. K.: Institute of
Socio-Economic Transformation. 36 c.

11. Economic encyclopedia. In 3 volumes T.3 / resp. ed. S. V. wet K: Academy,
2002. 952 p R. Klitgaard. Combating Corruption and Promoting Ethics in the
Public. URL : Service, www.oecd.org.

12. Fedelesh M. M. Principles of officiality and publicity in the registration
activity of the bodies of the Ministry of Justice of Ukraine / M. M. Fedelesh //
European perspectives. 2015, Ne3. C.47-52.

242



13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

13. Fufalko T. M. Limitation of discretionary powers as a component of the
principle of proportionality / T. M. Fufalko // Bulletin of the Kharkiv National
University of Internal Affairs. 2012. No. 1. P.52-59.

14. Prevention and counteraction of corruption: education. manual /
A. M. Mykhnenko, O. V. Rusnak, A. M. Mudrov et al.; under the editorship
A. M. Mykhnenka — 4th ed., revised. and additional K.: DNNU «Acad. Finn.
management», 2013. 666 p.

15. Klitgaard R. Combating Corruption and Promoting Ethics in the Public.
URL: Service, www.oecd.org.

16. The concept of combating corruption for 1998-2005: Decree of the President
of Ukraine dated April 24, 1998 No. 367/98. Official website of the Verkhovna
Rada of Ukraine. URL: https://zakon.rada.gov.ua/laws/show/367/98

17. KopyniiiiHi pU3MKH B JiSUTBHOCTI JIEp)KaBHUX CIYKOOBLIB : Po3sicHeHHs
Minicrepersa roctunii Yipainu Bin 12.04.2011. Odiuiiinuit BeGcaiit Bepxos-
Hoi Pagm Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/n0026323-11
18. Kostenko B. O. Implementation of European standards of prevention and
fight against corruption in national legislation: teaching method. materials /
B. O. Kostenko, A. V. Kuharuk; structure. AND. Sachenko. K.: NADU, 2013.
60 p.

19. Linnyk A. V. The role of the prosecutor’s office in ensuring state anti-
corruption policy in Ukraine: autoref. thesis ... candidate law Sciences:
12.00.10 / A. V. Linnyk; Kharkiv, 2014. 20 p.

20. Legal encyclopedia / ed. Yu.S. Shemshuchenko [and others]; National
Academy of Sciences of Ukraine, Institute of State and Law named after
V. M. Koretsky K.: Ukrainian encyclopedia named after M. P. Bazhana, 1998.
Volume 2: D-Y. 1999. 741 p.

21. Luchtergandt O. The project of the Administrative Procedure Code of
Ukraine and modern administrative procedural law / O. Luchtergandt // Legal
Journal. 2002. No. 5. P. 24-28.

22. Melnyk M. I. Criminological and criminal legal problems of combating
corruption: author’s abstract. thesis ... Doctor of Law : 12.00.08 / M. 1. Miller;
Kyiv. 2002. 32 c.

23. Model code of conduct for civil servants: Recommendation No. R(2000)10
of the Committee of Ministers to member states of the Council of Europe
regarding codes of conduct for civil servants. Anti-corruption portal. URL:
http://www.acrc.org.ua/ua/reports/library/all/rekomendacziya-no.-r-(2000)-
10-komitetu-ministriv-derzhavam-chlenam:-shhodo-kodeksiv-povedinki-
derzhsluzhbovcziv,-yaku-prijnyato-na-106-sesiyi-komitetu-ministriv-radi-
evropi.html

24. National report on the implementation of the anti-corruption policy in 2016.
URL: https://nazk.gov.ua/wp-content/uploads/2019/06/Natsdopovid-2016.pdf

243



25.

26.

217.

28.

29.

30.

31.

32.

33.

34.

35.

36.

25. On prevention of corruption: Law of Ukraine. Official website of the
Verkhovna Rada of Ukraine. URL: https://zakon.rada.gov.ua/laws/show/1700-18
26. Panchuk V. V. Psychological and pedagogical factors of increasing the
professionalism of a teacher of a higher school (On the materials of teaching a
foreign language in a technical university): Diss. Cand. ped. Sciences: 13.00.04
/ V. V. Panchuk; Lutsk, 1996. 200 p.

27.0n the approval of the Methodology for anti-corruption examination:
Order of the Ministry of Justice of Ukraine dated April 24, 2017 No. 1395/5.
Official website of the Verkhovna Rada of Ukraine. URL: https://zakon.rada.
gov.ua/laws/show/v1395323-17#n8

28. On ensuring the implementation by the National Agency for the Prevention
of Corruption of the powers to conduct anti-corruption examination: Decision
of the NAKC dated 12.29.2018 No. 3223. Official website of the Verkhovna
Rada of Ukraine. URL: https://zakon.rada.gov. ua/laws/show/z1184-16

29. Plyska V. V. Administrative-legal mechanism for ensuring the rights and
freedoms of citizens in the field of prevention and counteraction of corruption:
diss. ... candidate law Sciences: 12.00.07 / V. V. Plyska ; Uzhhorod 2015. 210
p.

30. On prevention of corruption: Law of Ukraine. Official website of the
Verkhovna Rada of Ukraine. URL: https://zakon.rada.gov.ua/laws/show/1700-
18

31. Recommendation No. R(80)2 of the Committee of Ministers of the
Council of Europe. URL: https://protocol.ua/ua/borotba_z_diskretsiynimi_
povnovagennyami/

32. Recommendation No. R (87)16 of the Committee of Ministers of the
Council of Europe «To the Member States regarding administrative procedures
affecting a large number of persons»: dated 17.09.1987. URL: http://do2.
gendocs.ru/docs/index-416420.html?page=43

33. Resolution (77) 31 on the Protection of the Individual in Relation to Acts of
Administrative Authorities. Council of Europe Committee of Ministers. URL:
https://rm.coe.int/16804dec56

34. Shatrava S. O. Discretionary powers of OAS employees as a corruption
risk in the activities of internal affairs bodies / S. O. Shatrava // Comparative
and analytical law. 2013. No. 2. P. 276-277

35. Wandin E. V. Organizational and legal principles of the activity of the
specialized anti-corruption prosecutor’s office of Ukraine: diss. ... candidate
law Sciences: 12.00.10 / E. V. Wandin; Odesa, 2017. 207 p

36. Yaremenko S. Practical approaches to the management of corruption risks
when making personnel decisions in the public service / Serhiy Yaremenko //
Derzhsluzhbovets. 2016. No. 9. URL: https://i.factor.ua/ukr/journals/ds/2016/
september/issue-9/article-21388.html

244



HAYKOBE BUJTAHHSA

Ceimnana Anopeiiuenko, JIroomuna Jlioenko,
Bixkmopia Kauypinep, Hamansa /lenucak, Anmonina 3zama,
Onexcin Mamecee, Hamania Anuyk, H. baaoscu

PO3BUTOK MDKHAPOJIHOIO TA HALJIOHATNBHOIO NPABA
B YMOBAX CY4ACHWX 3ATPO3 TA BUKJINKIB

DEVELOPMENT OF INTERNATIONAL AND NATIONAL LAW
IN THE CONTEXT OF MODERN THREATS AND CHALLENGES

Monoepaghisn

Enexmponne suoanms

Ym-apyk. apk. 14,18.
3am. Ne 2501-02.
Bunasens IIT «Denike»
(Ceimouro cy6’exra BunasHu4oi cipasu JJK Ne 1044 Bix 17.09.02).
VYkpaina, M. Ozneca, 65009, Byi. 3oomnapkosa, 25.
e-mail: fenix-izd@ukr.net



