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FOREWORD

As the order of government closest to the people, local governments have
historically played, and continue to play, a significant role in systems of
governance. Local government is an essential component of any demo-
cratic society, providing critical services, representation, and accountability
to its citizens. By working with other orders of government, local
governments can help create thriving, vibrant communities that benefit
everyone.

In today’s times, where the world is seemingly getting smaller, commu-
nities have a renewed interest in the role that local government may offer.
The majority of the population in most countries resides in cities, the
governance of which is not only more complex but also has the ability to
impact significantly on the rest of the country. Local governments are also
often first responders in times of disaster or emergencies. These dynamics
were forcefully brought to the surface during the Covid-19 pandemic.

This volume, The Forum of Federations Handbook on Local Government
in Federal Systems, seeks to continue the work of the Forum of Federa-
tions on local government in building on past scholarship and offering key
insights that will be of use to both academics and practitioners. Bringing
together authors from across the globe, it seeks to broaden and update
current understandings around local government issues within 16 federal
or federal-type countries. The book aims to identify some extrapolatory
lessons that might be learnt from this Forum of Federation’s signature



vi  FOREWORD

comparative analysis and to inform our work in established as well as
emerging federal countries.
We would like to extend special thanks to the editor, Nico Steytler, for
his tireless efforts to steer this project and ensure successful publication.
We consider the book an important contribution to the study of
federalism and hope that it will inspire discussion and further research.

February 2023 Felix Kntipling
Berlin On behalf of the Forum
of Federations



PREFACE

Through a partnership between the Forum of Federations and the Inter-
national Association of Centres for Federal Studies (IACES), a book series
entitled A Global Dialogue on Federalism was published since 2005.
The sixth volume in the series was Local Government and Metropolitan
Regions in Federal Systems, published in 2009 by McGill-Queen’s Univer-
sity Press. It generated great interest, which prompted the Forum of
Federations to seck an update and expansion of the work. When the
Forum asked me in 2020 to edit the new volume too, I was happy to
accept, as local government in federal systems is a subject close to my
heart and a dynamic area in federal systems.

That there was a need for a new version is evident. First, the number
of case studies was limited (only 12) and the scope of the work needed
expansion to reflect greater geographical representativity. Argentina was
added to the two case studies from Latin America (Mexico and Brazil);
Italy to the European case studies; Ethiopia to Africa (Nigeria and South
Africa); and Nepal to Asia (India). Secondly, new federations came on
stream in the previous decade, notably Nepal. Its Constitution of 2015
established a three-level federation, and in keeping with the international
trend, gave a prominent role to local government in the country’s gover-
nance. Thirdly, the Covid-19 pandemic highlighted the role and place
of local government in federal systems, whether as merely an imple-
menting agent of senior levels of government or as an autonomous agent
responding directly to the needs of the community. Fourthly, as the field

vii
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of local government is a dynamic one, much would have changed. The
question is thus whether the trends identified in 2009 continued in the
ensuing decade or whether the status quo remains? The result is a book
containing 16 country studies from six continents, written by 22 authors.

This book owes its existence to the Forum of Federations. It is thus
fitting that the title is The Forum of Federations Handbook on Local
Government in Federal Systems. 1 would like to acknowledge the inspi-
rational and leading roles played by Rupak Chattopadhyay, the president
of the Forum, and Felix Kniipling, the vice-president. I also wish to thank
George Stairs, John Light, and Jamie Thomas, the project managers at the
Forum, for their generous assistance.

A special word of thanks goes to the contributors. They endured
queries, revisions, and delays with great forbearance. They stayed the
course, and have produced excellent scholarship. It was with great sadness
that we learned of the unexpected death of Andreas Ladner on 7 February
2023, the author of the chapters on Switzerland in this and the previous
volume. Andreas was a leader in the field of Swiss and European local
government, and leaves behind a rich legacy of scholarship.

The research for this volume is based on pioneering work done for
the Global Dialggue volume. The Forum of Federations and I acknowl-
edge the contribution of the previous authors, without whom we would
not have the foundations upon which we are building. These authors
include Andreas Kiefer, Franz Schausberger, Luiz Cesar de Queiroz,
Martin Burgi, George Mathew, Rakesh Hooja, Boris Graizbord, Habu
Galadima, and Michael A. Pagano.

At the Dullah Omar Institute for Constitutional Law, Governance and
Human Rights, at the University of the Western Cape, the support I
received from my colleagues, Jaap de Visser and Tinashe Chigwata, is
much appreciated. The work was done while I held the South African
Research Chair in Multilevel Government, Law and Development. The
support provided by the South African Research Chairs Initiatives of
the Department of Science and Technology and the National Research
Foundation is thus hereby gratefully acknowledged. A particular word of
thanks goes to André Wiesner for his excellent editing of the manuscript,
and Sanet le Roux for the indexing.
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The final word of thanks goes to the staff at Palgrave MacMillan for
their expeditious and meticulous production of this book.

Cape Town, South Africa Nico Steytler
February 2023
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CHAPTER 1

Introduction

Nico Steytler

While local government is found in all federal countries, its place and
role in the governance of these countries vary considerably. In some,
local government is considered an essential part of the federal nature
of the state and recognised in the constitution as such; in others, it is
simply a creature of the subnational states or provinces and firmly under
their thumb. When referring to local government, it is more correct
to refer to local governments (plural), as these institutions come in all
shapes and sizes and perform widely divergent functions. They range
from metropolitan municipalities, mega-cities, counties, municipal coun-
cils of cities and large towns to small town councils and village assemblies.
Their focus is either multi-purpose, in the case of municipalities, or single
purpose, in the case of special districts or school districts. What unites
these institutions of state is that there is usually no level of government
below them. That is also their strength and democratic claim: they are the
government closest to the people.

N. Steytler (X))

Dullah Omar Institute for Constitutional Law, Governance and Human Rights,
University of the Western Cape, Cape Town, South Africa

e-mail: nsteytler@uwec.ac.za

© The Forum of Federations 2024 1
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2 N. STEYTLER

The earliest federal constitutions (United States (US), Switzerland,
Canada, and Australia) did not refer to local government at all (and if
they did, then merely as a competence of state or provincial government
as is the case in Canada). Local government was thus merely a creature
of statute at the discretion of the state or province. Since the Second
World War, however, federal constitutions have increasingly recognised
local government as a constituent part of the federal state. A principal
reason for this growing recognition of local government is the democratic
potential of the government closest to the people. This was the case in
Germany, Brazil, Nigeria, South Africa, and Nepal. In India, entrenching
local self-rule in the Constitution was seen also as vital for the mobili-
sation of local resources for development. On the other hand, changes
to the Swiss Constitution giving recognition to local government merely
recorded the entrenched status of municipalities in the political life of that
country.

The place and role of local government have also come strongly to
the fore in the governance of metropolitan areas. Where local govern-
ments have to deal with the challenges of massive conurbations, they
are also staking claims to be partners at the federal table of govern-
ment. Many large metropolitan governments’ budgets are larger than
those of states or provinces in the same country. Their claim is thus for
money, power, and respect. Urban governments require new fiscal tools
to meet their increasing responsibilities, they need powers commensurate
to the challenges of urbanisation, and finally, given the vital role they
play in the social and economic well-being of the country as a whole,
they want respect—a seat at the table of government. Ran Hirshl! argues
that since the vast majority of the population in developed economies
lives in cities and the Global South is witnessing a dramatic growth in
mega-cities, cities must deal with the challenges of environmental protec-
tion, climate change, poverty, and international migration. Yet they are
not constitutionally recognised to play a meaningful role in this regard.
In federal systems the situation is no different, if not more complicated.
Although there is increasing constitutional recognition of local govern-
ment as opposed to cities per se, cities are usually under the full or partial
control of state governments. Increasingly, there are strong arguments for

L City, State: Constitutionalism and the Megacity (Oxford University Press, 2020).
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cities to play a greater role as a distinct type of local authority and for this
role to find expression in the federal framework of governance.”

In systems where the federal state is conceived as comprising only
the federal government and states or provinces, the former usually has
little or no direct relations with local government, with the concerns and
interests of the latter being mediated by the states or provinces. Where
governmental powers are divided and shared among the three orders of
government, direct relations between the federal government and local
government usually follow, producing an inherently more complex and
dynamic system of government.

Increasingly, local government plays a significant role in government.
The constitutional recognition of local government over the past few
decades bears testimony to this. In an age of globalisation when the
world is getting smaller, communities have a renewed interest in the
comfort zone which government closest to them may offer. Although
the majority of local governments are still to be found in small towns and
villages, with town hall meetings exemplifying local self-government, the
majority of the population in most countries live in cities, the governance
of which is not only more complex but also affects the health and well-
being of the entire country. These developments in the role and place
of local government impose new demands on the theory and practice of
federalism.

These dynamics were brought dramatically to the fore in 2020 by the
Covid-19 pandemic.® First, the pandemic tested the federal nature of
federations in general, raising the question of whether the federal dispen-
sation helped or hindered the management of the pandemic. In some
federations, such as the US and Brazil, the federal government dragged
its heels while subnational governments led the imposition of effective
curative and preventive measures, thus acting as a check and balance on
federal (in)action. Secondly, local governments were often at the cutting
edge of the pandemic and the implementation of response measures. In
some cases, they were merely the implementers of federal policies, but
in others they devised innovative measures to curb the pandemic. Given
the federal dynamics that emerged in each country, the question is what

2 Erika Arban (ed), Cities in Federal Constitutional Theory (Oxford University Press,
2022).

3See Nico Steytler (ed), Comparative Federalism and Covid-19: Combating the
Pandemic (Routledge, 2022).
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the long-term consequences might be for the federal system in general
and the role and place of local government in particular. Will the system
return to the old patterns of functioning, or has the management of the
pandemic triggered more long-lasting reforms?

The purpose of this Handbook is to examine the role and place of local
government in 16 federal or federal-type countries and to explore their
relationship with the other orders of government and their impact on the
system of federalism as a whole. Consistent with the purpose of the Forum
of Federation to assist countries in learning from each other’s experiences,
country chapters explain not only the formal institutional arrangements
but also their operation in practice. For the sake of comparative analysis,
the chapters have been structured according to a template that guides the
information each chapter contains.

For this volume, 16 very different federal or federal-type countries have
been selected: Argentina, Australia, Austria, Brazil, Canada, Ethiopia,
Germany, India, Italy, Mexico, Nepal, Nigeria, South Africa, Spain,
Switzerland, and the US. These countries—among them the major feder-
ations and quasi-federations in the world—represent divergent economic
and social conditions as well as distinct political and institutional arrange-
ments. Old established federations can thus be compared with more
recent additions to the federal family, even with those such as Spain and
South Africa that deny a familial connection despite the presence of some
federal features in their constitutional make-up. From a constitutional
perspective, as noted above, the old federal constitutions (those of the
US, Switzerland, Canada, and Australia) did not refer to local govern-
ment, and if they did, merely as a competence of the states or provinces.
In contrast, ever since the Second World War, the other countries in
this sample have all given recognition to local government, although not
always as a full-fledged order of government.

More important than constitutional recognition of local government is
the practice of intergovernmental relations, which gives a better reflection
of the role and place of local governments in the federal system. We ask
whether local government has become a partner in the federal system of
government or whether it is still under the tutelage of states or provinces.
In this context, are direct relations emerging between local government
and the federal government, or do states mediate that relationship? Where
local government is recognised as a partner in the federal system of
government, how has this affected the relationship between the federal
government and states? Is there competition for power and resources
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between states and large local governments such as metropolitan cities?
Where local government is a partner in the federal system, what impact
has this had on the system as a whole? Have intergovernmental relations
become more complex and unwieldy, with less accountability to each
order of government’s constituency?

In addressing these questions, the country chapters, as noted, have
been written to an agreed template in order to ensure coverage of similar
issues. Meaningful comparisons can then follow. Each chapter commences
with an introductory overview providing the geographical, demographic,
and economic context of the federal polity and its political institutions.
The second section focuses on the history, structures, and institutions
of local government. The historical development of local government is
sketched, tracing the evolution of its role over time. As mentioned above,
the collective term ‘local government’ includes counties, municipalities,
townships, town councils, school districts, special districts, rural local
authorities, villages, and traditional or traditional authorities. The myriad
institutions also differ in having either multiple purposes or a single
purpose. An important factor in this context is the institutional arrange-
ments for the governance of metropolitan regions. The governance of
federal capital cities is also examined.

The third section is concerned with the constitutional recognition of
local government. The focus is on the reasons for, and the scope, nature,
and consequences of, recognition in both federal and state constitu-
tions. The broad question about the constitutional nature of this order
of government is answered through a number of subsidiary questions:

e Is local government accorded powers that make local self-
government meaningful?

e Does local government have original taxing powers?

e Are there special features in the constitution, such as directly
according local government a seat in the federal government?

e Does the capital city have a special status?

e If there is no national recognition, does local government receive
any protection in subnational constitutions? If so, what is the nature
of such recognition?

e More broadly, what is the impact of the constitutional recognition
of local self-government or absence thereof? Does it enhance demo-
cratic and accountable government? Does it lead to greater political
participation and better government?
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Section 4 analyses the overall governance role that local governments
play in a country. This depends on the exercise both of their own
functions and of those administered on behalf of the state and federal
governments. The focus then shifts to the institutions that exercise power
and perform the functions of local government. Issues addressed include
the following:

e What are the powers and functions of local government? Are the
powers constitutionally entrenched or conferred in legislation? Is the
allocation of powers symmetrical or asymmetrical, depending on the
size of a local authority?

e Are there powers that local government has sole responsibility for
and others which are shared with other orders of government?

e To what extent do local authorities serve as agents for other orders
of government?

e Are local authorities under an obligation (by federal or state law) to
perform certain functions and provide certain services? If so, how
are they financed?

e Given their powers and functions, what do local authorities actually
do? What functions are the core of local government in terms of
expenditure and personnel? Do they provide, directly or indirectly,
goods and services such as water, sewage, waste management, elec-
tricity, public transport, and housing? Is there a tendency to privatise
these services?

e What is the contribution of local government to total govern-
ment expenditure (compared to federal and state or provincial
governments)?

Having ascertained the powers and functions of local governments, the
focus shifts to the institutions that exercise power and fulfil the functions
of local government.

e What are the political institutions of local authorities? What is the
democratic nature of local government? How are councils elected?

e Do clected councils fuse legislative and executive branches of
government?

e Is the mayor directly or indirectly elected?
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e How is executive power exercised—in committee or by an executive
mayor?

e How do communities hold elected representatives accountable? Are
there participatory processes of decision-making?

Financing the governance role of local government is the subject of
section 5. Whatever the formal functions and powers of local govern-
ments may be, the degree of self-sufficiency in revenue-raising is a strong
indicator of the level of local self-governance. A reliance on transfers from
state governments is likely to lead to dependency. The focus, then, is on
the sources of revenue—whether own or as a result of transfers—and the
level of expenditure discretion. The more detailed issues which are probed
include the following:

e What is the constitutional and legal framework for the financial
management of local authorities?

e Does local government have any constitutionally entrenched
revenue-raising powers?

e What are the revenue sources of local government (property taxes,
taxes, levies, transfers, and so forth)? Are there any tax-base sharing
agreements?

e What are the borrowing powers of local government?

e What percentage of local revenue is self-generated? Is there a vertical
fiscal imbalance? How does this compare with state or provincial
revenue streams?

e Is there a gap between the assigned duties and functions of local
government and the available revenue?

e Is there horizontal fiscal imbalance and are there equalisation poli-
cies?

e What are the form and extent of intergovernmental transfers? Condi-
tional, unconditional? Of transfers, how much comes from the
federal government and how much from states or provinces?

e Are there controls over local expenditure? May local authorities run
budget deficits?

e In general, has local self-government contributed to greater financial
accountability and efficiency?
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The sixth section examines the theory and practice of supervision of
local government exercised by states and the federal governments. Super-
vision includes standard-setting, support, routine review of decisions,
monitoring of performance, and intervention. The extent of supervision
has an important bearing on the level of local autonomy. Issues addressed
include:

e Can superior levels of government override local laws and decisions?

e Is a superior level of government able to dismiss a democratically
elected council? If so, under what circumstances?

e May a superior level of government take over a local authority?

e What has been the practice of supervision? Have superior orders of
government exercised a tight rein on local authorities, or allowed a
tradition of local autonomy to develop?

Although the states’ supervisory role reflects a hierarchical relationship,
the practice of intergovernmental relations with other orders of govern-
ment may suggest a relationship based more on equality. In section 7,
the relationships between local government and the states or provinces
are outlined. The question is also probed of whether direct relations
with the federal government are developing. What is the nature of these
relationships? Are they mainly top-down, with the federal or state govern-
ment dictating outcomes to municipalities, or are there areas in which
local government is regarded as a partner in co-determining policies and
programmes? In both sets of relations, organised local government plays
an important role as the voice of local government and partner in govern-
ment. How do local authorities organise among themselves to deal with
other orders of government? On a national or regional basis? How does
organised local government manage the great differences between small
rural municipalities and large urban ones?

With regard to local-state/provincial relations, are there state or
provincial ministries responsible for local government? Where the rela-
tionship is non-hierarchical, are there dedicated structures for intergo-
vernmental relations? Is the local government’s relationship with state or
provincial government cooperative or conflictual?

Of particular interest are local-federal relations. Issues addressed
include:
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e Does the federal government relate directly in some instances with
local authorities? Are there federal ministries dedicated to local
government?

e What impact does local government’s relationship with the federal
government have on its relationship with state or provincial govern-
ment?

e Given their size and importance, do the local authorities of
metropolitan areas have separate relations with the other orders of
government?

e More broadly, how has the emergence of local self-government
affected federal-state relations? Has it made intergovernmental rela-
tions slower and more complex and cumbersome?

The practice of intergovernmental relations is relevant to section 8,
which deals with the political culture of local governance. To what
extent have local politics been incorporated into the national-party poli-
tical system, either facilitating intergovernmental relations or, alterna-
tively, dictating local decisions? More generally, some issues discussed
include:

Are there organised party politics at local level?

e What is the popular interest in local elections? How does voter
turnout at local government elections compare to federal and state
or provincial elections?

e Is equitable gender representation an issue?

e What link or interaction is there between politics at local level and

politics in the other orders of government? Are local politicians

often recruited by federal parties? Do federal parties influence local
decisions and policies?

Given the role and place of local government in a country’s federal
system, as described above, section 9 deals with how the Covid-19
pandemic and the measures to combat it impacted on this role and
place. Questions addressed include whether, in general, there has been
a contraction or expansion of the relative autonomy of local governments
where it existed before. What role did local authorities play—proac-
tive or reactively implementing directions from state or provincial and
federal governments? Were local governments part of intergovernmental
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structures and decision-making, thus presenting a whole-of-government
approach to the pandemic? Could the impact of the pandemic on local
government lead to more permanent reforms of this order of govern-
ment?

The final section concerns the role of local government in the evolution
of the federal system: what are the main issues of, and emerging trends in,
local government that may affect a country’s federal system? Four inter-
connected trends are probed. First, is the autonomy of local government
waxing and waning? Secondly, in regard to the problem of smallness of
rural municipalities, how do the majority of municipalities, which have
less than 5000 inhabitants, cope with the demands and mandates placed
on them? Thirdly, as regards the problem of largeness in metropolitan
areas, how are they effectively governed in a context where they are
the site of both economic growth and social and economic hardship?
Finally, have the challenges that globalisation poses to local governments
seen greater international connections and cooperation? Are large cities
engaging in international relations? How has regional integration, such as
in the European Union, affected local governments?

The concluding chapter in this volume gives a comparative analysis of
the different themes examined in each chapter. It seeks to answer the
overall question of whether the growth of local government with relative
autonomy is changing the shape of federal systems. Is there a move-
ment, slow but sure, away from the classical two-order federal system and
towards multi-sphere governance? If this is the case, what are the new
demands on the theory and practice of federalism?
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CHAPTER 2

Argentina

Penélope Vaca Aviln

In terms of its Constitution of 1853, Argentina is a federal, republican,
and democratic state. It has 24 subnational districts (23 provinces and the
Autonomous City of Buenos Aires (CABA),! which has special status) and
about 2400 local governments (municipalities and others). Local govern-
ments are democratically elected by the citizens, and their autonomy is
constitutionally recognised. The legal status of local governments is regu-
lated largely in provincial laws and constitutions, as a result of which they
enjoy wide heterogeneity in size, powers, tax capacity, and electoral rules.
Despite their limited ability to collect taxes, their chronic impecunity, and
their moderate organisational capacity, Argentine local governments play
a growing role in political and social life—a fact which was spotlighted
during the Covid-19 crisis.
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1 CouNTRY OVERVIEW

The Republic of Argentina is located in the south-eastern corner of
South America. With a surface area of 2,780,400 km? subject to effec-
tive sovereignty, it is the largest Spanish-speaking country in the world?
and the fourth-most populous in Latin America. With a low population
density, it has 40,117,096 inhabitants,®> most of whom are concentrated
in the Greater Buenos Aires agglomeration (38.9 per cent) and the
Pampean and Metropolitan regions (66.3 per cent).*

Argentina’s contemporary ethnic composition is the result of the
interaction between the pre-Columbian indigenous-native population
(Guarani, Mapuche, Tehuelches, and Diaguitas, among others), the
Iberian European colonists, and forced immigrants of African-sub-
Saharan origin enslaved in the colonial era. From 1860 onwards, this
population received an immense influx from a wave of European immi-
gration, mostly Italian and Spanish (1860-1955). Similarly, since the
mid-twentieth century, the ethnic composition was influenced by large
internal migrations from the countryside to the city, and from the north
and the coast to the country’s large cities; in addition, the Argentine
territory has always received a considerable migratory flow from South
American countries. The composition of the current population has been
influenced significantly by these different waves of immigration.

According to the World Bank, Argentina’s nominal gross domestic
product (GDP) for 2020 (USD 383,067 billion) ranks 31st in the world,
namely 8442 USD annually in per capita terms for the same year. With
abundant natural resources in energy (gas and lithium reserves) and agri-
culture, it is a leader in food production (with large-scale industries
in agriculture and livestock), and has enormous potential in renewable
energy. The country also has great opportunities in certain manufacturing

2If we take into account the Malvinas, South Georgia, South Sandwich, and
numerous other smaller islands (administered by the United Kingdom, but with disputed
sovereignty), plus a portion of the Antarctic area south of parallel 60° S, called Argen-
tine Antarctica, over which Argentina claims sovereignty, the surface area increases to
3,761,274 km?2.

3 This figure comes from the 2010 National Census, the last one carried out in

Argentina. In 2020, the planned census could not take place due to Covid-19.

4 According to the most recent estimates, its population is 45,195,777 (United Nations,
Department of Economic and Social Affairs, Population Division. World Population
Prospects: The 2015 Revision, Medinm Varviant).
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subsectors and in the innovative high-tech services sector. Its Human
Development Index is 0.845, placing it among the group of countries
with very high human development (46th).> Adjusted by inequality,
Argentina falls back four places in the ranking, while in the gender
inequality index it falls back to 75th place. Urban poverty (measured in
relation to a basic basket of goods and services) is high, affecting 42.9
per cent of the population in the second half of 2020, with an extreme
poverty rate of 10.5 per cent and a child poverty rate (under 14 years of
age) of 57.7 per cent.

The country has a republican form of government and democratic
representative regime with a three-part structure. The legislative branch
is bicameral: a Senate of 72 seats, with three representatives per province
and three for CABA, and a Chamber of Deputies composed of a vari-
able number of representatives per province depending on its population.
Members of Congress are elected through a system of proportional repre-
sentation and are renewed, in the Senate, by thirds every two years (six
years of term, re-electable) and, in the Chamber of Deputies, by halves
every two years (four years of term, re-electable). The executive branch is
presidential, directly elected by the population in a single country district
on the basis of a ticket composed of a president and a vice president with
four years of mandate and the possibility of immediate re-election only
for one more term. Judicial power is exercised by the Supreme Court
of Justice and the other lower courts (federal and provincial). The legal
system is one of civil law.

It is important to note that the main disruptions to the functioning of
democracy during the twentieth century were the recurrent coups d’état
that interrupted democratically elected governments in 1930, 1943,
1955, 1962, 1966, and 1976. Unlike in other Latin American countries,
these episodes of dictatorship were almost always conservative and, in the
case of the last and bloodiest (1976-1983), neoliberal.®

5 PNUD, Human Development Report 2020. The Next Fromtier: Human Development
and the Anthropocene (United Nations Development Programme, 2020).

6 In the 53 years that elapsed from the first coup in 1930 until the fall of the last civic-
military dictatorship in 1983, there were 25 years of undemocratic rule with 14 dictators
as ‘presidents’ and various de facto authorities throughout the country. See Felix Luna,
Los Golpes Militares (1930-1983) (Planeta, 2003).
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The two major Argentine political parties are the Radical Civic Union
(Unién Civica Radical, UCR) and the Justicialist Party (Partido Justi-
cialista, P]). The UCR arose in 1891 from a split within the conservative
Partido Autonomista Nacional (PAN). Ideologically, it is a defender of
secularism, liberalism, nationalism, developmentalism, and social democ-
racy, having played a decisive role in challenging compulsory male suftrage
and instituting liberal democracy. It has been particularly representative
of the middle classes. The PJ, founded by Juan Domingo Perén in 1946,
adopted social justice as its main banner, remaining since then closely
linked to the working class and trade unions, but so too to conservative
groups in the provinces.” It has an anti-imperialist ideology and a federal
vocation. The PJ was instrumental in obtaining compulsory suffrage for
women and deepening democracy in terms of economic and social rights.
It was outlawed and unable to present candidates in elections between
1955 and 1972.

The social structure of Argentina in the twentieth century was divided
by three fundamental cleavages: class; the opposition between national
interests and foreign economic interests; and the tension between the
interests of the most underdeveloped regions and those of the most deve-
loped.® These cleavages persist to this day. The two major parties broadly
represent one side or the other of them, and over the last decades have
drawn their support from relatively heterogeneous masses of voters. The
Argentine party system is not, therefore, configured along the lines of the
classic European conservative-liberal-workerist spectrum (which is funda-
mentally linked to class cleavages), but is characterised by the coexistence
of two broad-based multiclass movements (Radicalism and Peronism) that
coincide with other, smaller parties of ephemeral or provincial nature.
Since the big political parties have alternated in power, sometimes within
the framework of broader coalitions, the Argentine party system is bipar-
tisan, with some periods of Peronism acting as a predominant party.’
Given the existence of a federal state and an electoral system anchored
in the provinces, the national party system coexists with a multiplicity of

7 Darfo Macor y Cesar Tcach, (eds) La Invencién del Peronismo en el Interior del Pais
(Universidad Nacional del Litoral, 2003).

8 Manuel Mora y Araujo, ‘Comentarios sobre la busqueda de la férmula politica
argentina’ (1972) 12(47) Economic Development 623-629.

9 Both the UCR and the PJ, since their creation, have captured the presidency 10
times.
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provincial party systems, autonomous of each other, within the frame-
work of a single polity. In this context, interactions and veto actors
multiply exponentially in a situation of fragmentation and denationali-
sation, which impacts on governance and the capacity for the reform and
implementation of public policy.!?

2 HIiSTORY, STRUCTURES,
AND INSTITUTIONS OF LOCAL GOVERNMENT

In Argentina, the third level of public administration is called local
government. According to official data, there are currently a total of
2294 local governments,!! half of which are municipalities and the
other half of which are local governments without municipal status.
The latter go by various designations—development commissions, rural
boards, government boards, municipal commissions, development dele-
gations, and communes—and their status varies according to what is
assigned to them under the different provincial constitutions. These local
governments thus have no legal subordination with respect to other
municipalities, but instead represent a type of local government within a
particular territory.!?> The number of local governments in each province
and the average population per local government is given in Table 1.
Each of the 23 Argentine provinces (excluding CABA) is divided into
departments (in the Province of Buenos Aires, partidos), which are split
into districts (a distribution which is only administrative, as it does not
imply the existence of government institutions). Each district has locali-
ties, which are named municipalities when they exceed a certain number
of inhabitants or are given this status by means of a provincial law. They

10 Carlos Varetto, Las Mitltiples Vidas del Sistemn de Partidos en Argentina (Eduvim,
2018).

11 National Census of 2010 (INDEC). More recent calculations, according to informa-
tion provided by the Municipal Observatory of the Undersecretary of Municipal Relations
of the Ministry of the Interior, indicate that in 2021 there were 2,308 municipalities in
the country. See Ministry of Interior, Informe sobre paridad en Argentina. Relevamiento
federal de Concejos Deliverantes (Ministry of Interior, 2021).

12 As such, there are no multilevel local government structures that exercise jurisdiction
over the same territory. See Daniel Cravacuore, ‘Los municipios argentinos (1990-2005)’,
in Daniel Cravacuore, Procesos Politicos Municipals Comparados en Argentina y Chile
(1990-2005) (National University of Quilmes—Autonomous University of Chile, 2007)
25-49.
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Table 1 Number of local government and average population per province
(2010)

Province Number of local governments Average population per local
government
Buenos Aires 134 116,605
Mendoza 18 96,607
Tierra del Fuego 3 42,0006
San Juan 19 35,845
Salta 59 20,584
La Rioja 18 18,536
Chaco 68 15,519
Misiones 75 14,688
Corrientes 68 14,573
Tucuman 112 12,888
Jujuy 61 11,038
Chubut 47 10,694
Catamarca 36 10,217
Santa Cruz 27 9942
Neuquén 58 9294
Santa Fe 370 8634
Rio Negro 75 8349
Formosa 55 8195
Cérdoba 428 7503
San Luis 68 6013
Santiago del Estero 119 5605
Entre Rios 247 4919
La Pampa 129 2472

Source National Census of 2010

are governed by an executive power—exercised by an Intendente (or
Mayor, elected by direct universal suffrage)—and a legislative power, exer-
cised by a Deliberative Council which has the authority to pass municipal
ordinances and the size of which, in terms of the number of councillors,
depends on the number of inhabitants. The rest of the localities that meet
certain minimum requirements (the existence of urban areas, for example)
may be governed by a development commission consisting of a president
and several members.

Demographically, the Argentine municipal system stands out for its
heterogeneity: three municipalities govern more than one million inha-
bitants and comprise 11 per cent of the country’s population, whereas
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there are two local governments with less than 20 inhabitants. Half of
local governments have fewer than 5000 inhabitants, showing the infra-
municipalism characteristics of the system.!® There are only 30 local
governments with more than 250,000 inhabitants.'* In short, as Table 1
shows, the Argentine municipal system has, on the one hand, a few
large municipalities that contain the major proportion of the country’s
population, and, on the other, many small local governments with few
inhabitants.!®

Understanding the history of Argentine federalism is fundamental to
analysing relations between national, provincial, and municipal govern-
ments. The Argentine Republic is a federal state that was established after
the dissolution, in the early nineteenth century, of the Viceroyalty of the
Rio de la Plata, part of the Spanish crown. The process of emancipation
began in 1810 and culminated in 1816 with the declaration of inde-
pendence. Interprovincial conflicts were rife for most of the nineteenth
century and arose mainly from attempts to limit the hegemony of the
province of Buenos Aires. The need to create an autonomous and strong
federal government was presented as the only way to counter the most
powerful province without rejecting its participation; economic necessity
was another reason to keep the rest of the Argentine provinces together.©

The process of establishing the Argentine federal state culminated in
1880 with the military defeat of the province of Buenos Aires by the rest
of the provincial powers. After its capitulation, the province lost control
over the City of Buenos Aires and its port and, therefore, over the main

13 Infra-municipalism’ refers to the existence of a large number of small local govern-
ments highly dependent on superior levels of government and characterised by reduced
administrative structures, populations and budgets—all of which make it difficult for them
to exercise the functions required by their citizens. See Enzo Ricardo Completa, ‘;Cémo
salir de la trampa del inframunicipalismo en Argentina y no morir en el intento?’ Espa-
cios Politicos (2011) 7; and Monica Iturburu, ‘New Institutional Arrangements to Tackle
Argentina’s Inframunicipalism’, Cooperacion Intermunicipal en Argentina (2001) 37-66.

141 comparative terms, in Latin America the average per municipality is 40,000 inhab-
itants. See Jacint Jordana, Relaciones intergubernamentales y descentralizacion en América
Latina: Una perspectiva institucional, Working Document Series 1-22 UE (BID, April
2001).

15 The average size of local governments relative to their number of inhabitants also
varies markedly among the different provinces.

16 Edward Gibson and Tulia Falleti, ‘Unity by the Stick’, in Edward Gibson (ed)
Federalism and Democracy in Latin America (Johns Hopkins University Press, 2004)
226-254.
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revenues of the state: customs returns. The City of Buenos Aires (today,
CABA) was thus dismembered from the Province of Buenos Aires and
remained, from then until 1994, under the control of the federal govern-
ment. This historic event put an end to half'a century of military struggle
between the provinces and led to the consolidation of a federal state in
Argentina.l” Since then, Argentina has been a multilevel state in which
the national state, 24 provincial units, and about 2,300 local governments
share responsibilities among each other.

Two historical events frame the special status of the capital city, Buenos
Aires: its federalisation in 1880 and its autonomy in 1994. During the
interval between them, there were 23 provinces in the country and a
Federal Capital. The creation of the Municipality of the City of Buenos
Aires in 1880 entailed powers and resources far superior to those of the
rest of the Argentine municipalities. It was governed by an executive
power (Intendente) appointed by the President, while the Congress of
the Nation delegated powers to a Deliberative Council whose members
were elected by the citizens.!® The 1994 Reform of the Argentine
National Constitution consolidated the principle of the full autonomy
of the government of the City of Buenos Aires,! giving rise to a new
name: the Autonomous City of Buenos Aires (Ciudad Auténoma de
Buenos Aires, CABA). This allowed it to become an institution ana-
logous to the other provinces after enacting its own constitution and
forming an autonomous government elected by the citizens of the city.
Thus, on 30 June 1996, clections were held for the first time for the
head of government (executive branch), who has a role similar to that of
ZOVernors.

Elections were also held on the same date for a Constitutional Conven-
tion which, after two months of sessions, approved the CABA Consti-
tution on 1 October 1996. The former Deliberative Council ceased its

17 Tulio Halperin Donghi, Contemporary Latin American History (Alianza Editorial,
1969).

18 Horacio Cao, La administracién piblica argentina: Nacién, provincias y municipios,
XIII International Congress of CLAD on State and Public Administration Reform (Buenos
Aires, 2008).

19 Article 129 of the National Constitution states: “The city of Buenos Aires shall have
a system of autonomous government, with its own powers of legislation and jurisdiction,
and its head of government shall be directly elected by the people of the city’.
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functions on 10 December 1997, having been replaced by the city legis-
lature. From that moment on, CABA has had a dual nature. The first is
of a temporary character, that of the capital’s residence in the country,
until it is granted a new destination; the second is of a permanent cha-
racter and consists of the creation of a new entity in the federal framework
together with the national state, the provinces, and the municipalities.?”
After the transformation of the Federal Capital into CABA, there are no
more territories under the direct control of the federal state.

In the country, there are 23 metropolitan areas with highly variable
populations in terms of demographic size—the largest, that of Buenos
Aires, with 13,588,171 inhabitants, and the smallest, around the city of
Villa Carlos Paz (Cérdoba), with 69,840. However, none of them has
institutional recognition. The metropolitan issue is relatively absent from
the concerns of society and the state in Argentina. The ‘functional city’,
in contrast to the idea of the ‘legal city’, appears not as a direct, specific
object but as part of the powers of the governments of the minor territo-
ries (municipalities) and even, in many cases, of the governments of the
intermediate territories (provinces). This is hence based on a formal defi-
nition that does not take into account the reality of what happens in some
spaces or how they change over time. Therefore, to the extent that a city
becomes independent of its ‘original’ territory, the state organisation as it
was initially conceived ceases to correspond to the new urban form and
to the unity of the processes that characterise and determine it. Argentine
federalism has adopted a rigid position in the face of a new problem to
have emerged: the idea of the metropolitan city.?!

Regarding the delimitation of municipalities, most provincial constitu-
tions are unclear on this, delegating the final establishment of territorial
boundaries to the provincial legislature. Some constitutions adhere to
a system in which adjoining e¢jidos (also called partidos, departments,
or districts) cover urban and rural areas, such that the entire provincial

20 The proclamation of the autonomy of Buenos Aires in 1994 gave the citizens of
CABA the possibility of making their own laws, being judged by their own judges, and
administering their own resources—powers that were already enjoyed by all citizens of the
country’s other jurisdictions. See Matfas Federico Landau, Gobernar Buenos Aires: Cindad,
politica y sociedad, del siglo XIX a nuestros dins (Prometeo, 2018).

21 pedro Pirez, “El desafio de la gobernabilidad metropolitana en la Argentina Badia’,

in Gustavo Badia and Rodrigo Carmona (eds) La Gestion Local en Argentina: Situacion y
Perspectivas (UNGS, 2008).
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territory is included within local governments. Others adhere to non-
adjoining efzdos—the in-between municipalities where there are lands of
exclusively provincial jurisdiction, either because the urban ¢jido coincides
with the limits of the municipality, due to urbanisation, or because a rural
area is added to the borders of the urban ¢jido as a way of anticipating the
growth of the city. Thus, in 2010, 92 per cent of the Argentine popula-
tion lived in territories under the jurisdiction of a local government, 7 per
cent lived in CABA, and the remaining 1 per cent lived in rural areas that
do not correspond to any jurisdiction at the municipal level but which fall
under a provincial jurisdiction.??

Recently, and particularly in the context of the Covid-19 crisis,
although there have been some manifestations in relation to the reality
of the Metropolitan Area of Buenos Aires (Area Metropolitana de
Buenos Aires, AMBA), it is not a problem that has been given priority.
Currently (2022), the AMBA is composed of CABA and 23 municipa-
lities (partidos) of the province of Buenos Aires, establishing a conti-
nuous urban space with a total population of 11,334,809 inhabitants.
In a broader sense, the Metropolitan Region of Buenos Aires (Region
Metropolitana de Buenos Aires, RMBA) can also be considered, thus
adding another 15 municipalities of the Province of Buenos Aires and
amounting to a total population of 12,889,468 inhabitants. However,
to date none of the metropolitan areas of the country has any type of
institutional framework to manage its common problems.??

With regard to the existence of specific local entities for indigenous
peoples, Argentina is home to more than 30 ethnic groups, speaking 13
languages and representing 2.4 per cent of the population, of whom
18 per cent live in rural areas where they comprise more than 1600
communities. Civil law recognises the legal status of such communi-
ties and their right to claim ownership and possession of the lands they
inhabit. However, the communities do not enjoy specific forms of govern-
ment under public law that can be subsumed under any kind of local
government.”*

22 Alejandro Lépez Accotto and Mariano Macchioli, La Estructura de ln Recaudacion
Municipal en la Argentina: Alcances, Limitaciones y Desafios (UNGS, 2015).

23 pedro Pirez, ‘Buenos Aires: Ciudad metropolitana y gobernabilidad’ (2019) 20(3)
Estudios Capitalise Demogrificos y Urbanos.

24 Ministry of Justice of the Nation, Derechos de los pueblos indigenas en Argentina:
Una compilacion (Publications Area of the Ministry of Justice and Human Rights, 2015).
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3 CONSTITUTIONAL RECOGNITION
OF LocAL GOVERNMENT

In Argentina, there has been a long legal debate about whether muni-
cipalities are autarkic or autonomous. Autarky means that an entity or
organism has the capacity to administer itself, in accordance with a
rule which is imposed on it; autonomy means that it has the ability
to administer itself and the right to dictate rules of self-government
and be governed by democratically elected authorities. In March 1989,
the Nation’s Supreme Court of Justice interpreted the municipalities as
constitutionally autonomous.?®

The recognition of municipal autonomy gives rise to a democratic
government and entails greater political participation, since a muni-
cipality’s governing bodies are elected by its citizens in regular, compet-
itive, free, and fair elections. In Latin America, the date on which a
country’s first elections of subnational, local, or intermediate governments
were held usually came soon after the year in which its democratic tran-
sition took place. Excluding some cases such as Colombia, Venezuela,
or Costa Rica, where democracy did not disappear in the 1970s, local
elections were held after the countries’ transition to democracy: in no
instances were local elections held before then. This indicates the emer-
gence of new expectations in the face of strong social demands, given
that the local power had not previously had the opportunity to legitimise
itself.26

In Argentina, the National Constitution does not define the muni-
cipal regime of local governments, but provides only a general regulatory
framework. Article 5, inscribed in the original text of 1853, states:

Each province shall enact for itself a Constitution under the repub-
lican representative system, in accordance with the principles, declarations

2571n 1989, the Supreme Court of the Nation, in its decision in Rivademar v the
Municipality of Rosario, recognised this power of the municipalities, rectifying the doctrine
which had predominated since the decision in Ferrocarril del Sud v the Municipality of
La Plata in 1911. This doctrine established that ‘municipalities are nothing more than
delegations of provincial powers, circumscribed to administrative purposes and limits that
the Constitution has foreseen as entities of the provincial regime and subject to their own
legislation’. To date, all provincial constitutions recognise municipal autonomy except for
four: La Pampa, Mendoza, Santa Fe, and the Province of Buenos Aires.

26 Jordana (n 14).



24 P V. AVILA

and guarantees of the National Constitution; and ensure its administra-
tion of justice, its municipal system, and primary education. Under these
conditions, the Federal Government shall guarantee to each province the
enjoyment and exercise of its institutions.

Article 123, included in the reform of 1994, provides that ‘[e]ach
province dictates its own Constitution, in accordance with the provi-
sions of article 5, ensuring municipal autonomy and regulating its scope
and content in the institutional, political, administrative, economic and
financial order’.

The reform of the National Constitution of 1994 ended the legal
controversy regarding municipal autonomy or autarky. The National
Constitution also empowers municipalities to establish their own forms
of government through the drafting of municipal charters, albeit their
scope is determined by the legislation of each province. As a result, there
are as many local regimes in the country as provinces, since it is the
latter that define them in a specific chapter of their provincial constitu-
tions and in their municipal laws. Each province thus defines the typology
of its local governments: some do not, while others define up to five
different types, including municipalities of different categories and non-
municipal local governments. Just as provinces exercise their constituent
power of the second degree through the sanction of provincial consti-
tutions, municipalities also do so in the third degree with the approval
of the respective organic charters. In the provinces that have enshrined
municipal autonomy, the municipalities have the power to determine
their organic charter—that is, a regulation of their own which orders the
clauses governing the executive and legislative powers and establishes the
rules on the budget, the electoral board, and other matters. Its sanction
for non-compliance is carried out following the usual procedures of a
constitutional norm, since it is drafted by a local convention in accordance
with the general principles of the provincial constitution.?”

The 24th district, CABA, also has full autonomy, but of a particular
kind, given its mixed status as both province and capital. It is orga-
nised into 15 communes governed by the Buenos Aires Law 1.777 /2005.
These are decentralised units of political and administrative management

27 Daniel Cravacuore, ‘El sistema municipal argentino’, Paper prepared to be presented
at the XI Congreso Chileno de Ciencia Politica, organised by the Asociacién Chilena de
Ciencia Politica (Chilean Association of Political Science, ACCP, 2014).
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which, in some cases, cover more than one neighbourhood. Communes
have exclusive and concurrent powers with the city government. Among
the first powers are the maintenance of secondary roads and green spaces,
the administration of the commune’s heritage, the legislative initiative,
and the preparation of its budget and government programme.

Since gaining its autonomy, Buenos Aires is no longer a municipality
but an autonomous city with a city government. These modifications
involved replacing councillors with deputies of the city and the Inten-
dente with a Jefe de Gobierno (Head of Government) elected by universal
suffrage. The reconstruction of Buenos Aires as a government based
on the principles of its own constitution places it on an equal footing
with the provinces in the federal regime. For the first time, it is defined
as a community of self-governing citizens, and not as a space for the
coexistence of national political powers and local municipal authorities.?®

4  GOVERNANCE ROLE OF LocAL GOVERNMENT

The municipal autonomy enshrined in the National Constitution means
that it is possible for municipalities freely to elect government authorities
(political autonomy), manage and allocate their budgets independently
(financial autonomy), and form organisational structures and appoint staff
autonomously from other political powers (administrative autonomy).?”
The municipalities’ power arises from the provinces’ legal system—that
is, from their constitutions and municipal laws, but so too from the
municipal organic charters.

The federal constitutional framework is not precise in terms of the
roles and responsibilities of each level of government. Historically, this
has allowed functions to be reassigned in a variety of ways. Currently, the
federal government has sole responsibility for foreign relations, currency
issuance, trade regulation, inland and foreign navigation, and defence. In
contrast, there are shared competencies in several sectors, including the
administration of justice, primary and secondary education, and social
security. The provinces have significant powers, as they have the right
to adopt their own constitutions, establish representative governments—
which consist of governors and legislatures elected on the basis of the

28 Tandau (n 20).
29 Loépez Accotto and Macchioli (n 22).
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provinces’ own electoral rules—and appoint local judiciaries. Likewise,
provinces retain the right to impose and collect certain taxes, and are
responsible for initiating provincial public policies and implementing
national ones.3? Provincial governments can also borrow and issue bonds,
create their own public services companies, industries and banks, and
establish and finance municipal governments. Finally, because governors
(or provincial party leaders) have control of not only local nomination and
electoral processes but also the selection and conduct of national legisla-
tors from their provinces, they wield enormous influence in the national
arena.3!

The concurrent competences between the national, provincial, and
municipal governments are the construction of infrastructure works; the
care of the population in situations of poverty and destitution; consumer
protection; the promotion of economic development; sports promo-
tion; health care; the regulation of cargo and passenger terminals, as
well as automotive transport; tourism promotion; and the management
of cultural and natural heritage. The competencies shared between the
provincial government and municipalities are the provision of public
services; the administration of water and sewerage networks; fire protec-
tion; and health care.3?

There is also a set of exclusive municipal competences, historically
limited to three major areas of action: construction and maintenance of
urban infrastructure; regulation and control of the activities carried out in
the territory and urban traffic; and support to at-risk populations through
direct social assistance, primary health care, and civil defence against
natural disasters. These fields have been addressed with greater or lesser
efficiency by all local governments. Nevertheless, for about two decades
some of them have progressively assumed a set of new responsibilities
(environmental preservation; civic security; economic promotion; access

30 Allyson Lucinda Benton, ‘Presidentes fuertes, provincias poderosas: La economia
politica de la construcciéon de partidos en el sistema federal argentino’ (2003) 10(1)
Politica y Gobierno, 103-137.

31 Mark Jones and Scott Mainwaring, “The Nationalisation of Parties and Party Systems:
An Empirical Measure and an Application to the Americas’ (2003) 9 Party Politics 139—
166; Pablo Spiller and Mariano Tomassi, ‘El funcionamiento de las instituciones politicas
y las politicas publicas en la Argentina: Una aproximaciéon desde la nueva economia
institucional’ (2000) Desarrollo Econdmico 425—464.

32 Cravacuore (n 27).
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to justice and the resolution of family and/or neighbourhood conflicts;
social development and non-formal education), thus expanding their
agendas. The Argentine municipalities have seen, therefore, a substantial
increase in their functions, due to both the pressure of growing demands
by citizens and the decentralisation of power by the provinces and the
nation.33

Local governments have slightly enlarged staff, although of variable
competence, and generally lack sufficiently qualified technicians for the
execution of new functions, usually due to the relatively low salaries in
municipal administration compared to those in other sectors. The legal
regime of public employment varies: in some provinces it is standard-
ised between provincial and municipal employees, while in others, local
governments have their own regime, even though mixed situations are
very common. In terms of career management, personal relationships
prevail over principles of excellence. Municipal employee unions play an
important role in defending workers’ rights, and their actions. In recent
years, local governments have concentrated their meagre budgets on
salary payments and current expenses, conditioning investment expenses
to the possibility of obtaining discretionary transfers from the nation or
the province. However, the proportion of personnel expenditure relative
to total current expenditure in all Argentine municipalities decreased from
64 per cent in 1993-2002 to 57 per cent in 2003-2013, which translates
into a recent greater availability of resources to finance other municipal
functions.3*

Each province defines the electoral system of its municipalities—the
proportional representation system prevails—although the municipalities
with an organic charter can modify it partially, which they generally do by
combining it with a majority system. Elections are multiparty in nature,
although in some local governments one party may be highly dominant,
a fact originating both in the particularities of the electoral systems and
in cultural phenomena and clientelism. The local executive power (Inten-
dente, or Mayor) is usually elected, by a simple majority of the popular
vote, for a period of four years with, generally, the possibility of re-election
for an additional term, although in some provinces there are no term

33 Cravacuore (n 12).

34 Cravacuore (n 27).
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limits. The legislative branch (Honorable Concejo Deliberante, or Delib-
erative Council) has a variable number of members, as prescribed by the
laws or organic charters; these members (Concejales, or Councillors) do
not usually have restrictions on re-election after their four-year term. Mid-
term elections for the renewal of councils are common, although in other
provinces they are held only every four years. Marginally, there are local
governments of small populations that lack division of powers: they have
only a collegiate authority or a unipersonal commissioner.

The election of the mayor and the councillors may be held on separate
ballots—thereby encouraging greater plurality—or on the same ballot,
thus tending to consolidate a parliamentary majority. The date of local
elections may be concurrent with that of provincial and, eventually,
national elections, although some organic charters state that they must
be held in autonomous elections. Citizens have no form of control
over local management beyond their representatives, but an Ombuds-
man’s Office—however limited its importance—has been created in some
municipalities.3®

5 FINANCING LocAL GOVERNMENT

The ability to generate revenue and incur expenditure is a significant
dimension of local political institutions’ capacity for action. In Argentina,
the National Constitution clearly determines what kind of taxes the nation
and the provinces may collect, but it does not expressly state the distri-
bution of such taxes between the provinces and the municipalities. It
establishes that the federal level has exclusive competence over external
or customs taxes,>® and concurrent competence with the provinces over
indirect taxes, and, exceptionally and temporarily, direct taxes.?” The
provinces, for their part, have exclusive competence to establish direct
taxes®® and, concurrently with the national government, indirect taxes.3”
With respect to municipalities, the constitutional text recognises only their

35 Ibid.

36 Articles 4 and 75(1).
37 Article 75(2) para 1.
38 Article 121.

39 Article 75(2) para 1.
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economic and financial autonomy, in article 123, and their taxing power,
in article 75(30).

The provisions of the National Constitution must be supplemented
by those of the Federal Tax Revenue Sharing Regime (National
Revenue Sharing Law 23.5488 /1988), which regulates the distribution
of resources between the nation and the provinces. This law, which in
article 9, inc. g distributes approximately 80 per cent of the taxes in the
country, establishes that the provinces are required by themselves, and
through them, their municipalities, not to establish taxes analogous to
the national taxes included in this system. Therefore, about 80 per cent
of the taxes in effect in the country are sanctioned and collected by the
federal government (which then distributes them, partially), leaving only
four taxes in the hands of the provinces. This acts as a restriction on the
taxing capacity of provinces and municipalities, which have only fees for
services and special contributions as possible genuine revenue sources. It
also limits, in practice, the effective exercise of municipal autonomy even
if the provincial constitutions expressly recognise it, since it implies less
room for manoeuvre and greater levels of loyalty towards the govern-
ments of the other two levels. The political actors that benefit most from
this situation are the provincial executives, since—directly or through
the different instances of the provincial government—they can influence
municipal spending according to their interests.*

With respect to the provincial constitutions, in general they do not
provide a precise demarcation of tax competences between provinces and
municipalities.*! Local government revenues are frequently regulated by
the requirements of the municipal laws of the different provinces (which
define the rates and taxes that can be collected by local authorities) and
the co-participation law of each district (which regulates fiscal transfers
from the provincial to the municipal budgets). Among the 23 subnational
districts in the country, there is a wide diversity in the transfer systems in
terms of both the funds or revenues shared and the criteria used in their
allocation.

40 Marcelo Leiras, Al the King’s Horses: Political Party Integration and Democratic
Governance in Argentina, 1995-2003 (Prometeo Libros, 2007).

41 Héctor Flores, Martin Gil, Estela Rufina Iparraguirre, and Cristian Daniel, Altavilla,
‘Las decisiones del gasto publico y el rol de los municipios en el desarrollo local en
Argentina: Un abordaje desde la autonomia municipal y los actores sociales y politicos’
(2016) 4 Terra 1-31.
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In general, the collection of tax revenue in Argentina is strongly
concentrated at the national level. This is in line with a theory of collec-
tion efficiency which assumes that efficiency increases when collection is
carried out by jurisdictions with greater intervention capacity. The current
situation does not differ in this regard from that seen four decades ago,
taking into account that the main legislation on the subject—National
Co-participation Law 23.5488 /1988—has yet to be updated. This situ-
ation is sustained by a system of intergovernmental transfers, the most
important of which are those carried out through revenue-sharing laws
(National Law 23.5488 /1988 and provincial laws) that define a signi-
ficant percentage of provincial revenues (about 80 per cent on average,
with much variation between provinces). Half of the municipal resources
come from this revenue-sharing system and other current national and
provincial transfers. Genuine own resources account for 40 per cent (fees
and contributions-32 per cent, and other current earnings-eight per cent).
This implies that Argentine municipalities are dependent for 60 per cent
on transfers from higher levels of government.*? Figure 1 illustrates the
origin of municipal revenue.

The logic of concentrating fiscal resources at the highest level of
government between nation and province is therefore replicated between
provinces and municipalities. In practice, only in 11 of Argentina’s 23
provinces do municipalities collect taxes on one or some of the typical
provincial taxes, while in the other 12 provinces their municipalities do
not exercise any taxing powers. The map is varied, however, since, on the
one hand, the municipalities of provinces such as Buenos Aires, Chubut,
or Coérdoba directly collect a great part of their own revenues, while,
on the other, La Rioja, Catamarca, and San Juan depend to a greater
extent on transfers from provincial and/or national governments.*3
Among the municipalities that exercise their own taxing power, there is

42 Lépez Accotto and Macchioli (n 22).

43 1ocal governments’ revenues are of both provincial and national origin. The latter
have gained preponderance in recent years in municipalities aligned to the federal govern-
ment for the construction of public works, as well as the resources of the Federal Solidarity
Fund, created by National Decree No. 206,/2009, which transfers to the provinces 30
per cent of the tax withholdings on the export of soybeans and obliges them to channel
at least 30 per cent of them to their local governments. See Paula Clerici, Lucia Demeco,
Franco Galeano and Juan Negri, ‘Embarrando la cancha. Los aportes a municipios como
construccién politica’, REPSA 2021 Conference.
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Fig. 1 Origin of municipal revenue in 23 provinces (2013) (Source Lopez
Accotto and Macchioli [n 22])

evidence of great heterogeneity in the financing scheme: collection of fees,
contributions, patents, and fines, among others.

In the case of spending, from the early 1990s to 2019 there is no
trend towards decentralisation but instead a slight increase at the national
level, linked to a recovery of the state’s role in the economy and greater
development of social policies. However, it is important to note that in
1980, the national government’s share of consolidated expenditure was
66 per cent and that it was the decentralisation implemented in the early
1990s which changed that situation.** Indeed, at that time, spending
was decentralised first from the national government to the provinces
and then from the latter to their municipalities, while resources were re-
centralised.*> The consequence was that first the provinces and then the
municipalities were responsible for a significant number of competencies
without having sufficient own resources to exercise them, thus fostering
the provinces’ financial dependence on the nation and the municipalities’

44 1 6pez Accotto and Macchioli (n 22).

45 Oscar Cetringolo, Juan Pablo Jiménez, Florencia Devoto and Daniel Vega, Las
Finanzas Publicas Provinciales: Situacion Actual y Perspectivas (CEPAL, 2002).
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Table 2 Distribution of income and expenditure by level of government (1993,
2013, and 2019)

Government level  Revenue Expenditure

1993 (%) 2013 (%) 2019 (%) 1993 (%) 2013 (%) 2019 (%)

National 78 80 79 52 58 56
Provincial 16 16 16 39 33 38
Local 6 4 5 9 9 6

Source Elaboration on data of Lipez Accotto and Macchioli (n 22) and OJF y Assoc. (2019)

on the provinces—a pattern which has been one of the main characteris-
tics of intergovernmental relations in Argentina since the 1990s.4¢ Table 2
shows the distribution of income and expenditure by level of government
for nearly three decades.

Calculated as a proportion of GDP, total municipal spending in
Argentina went from a value close to 2.8 per cent in 1993-2008 to 3.7
per cent in 2009-2013 before falling to 2.4 per cent in 2019—a historic
low-point. In turn, the municipality’s own collection of taxes, fees, duties,
and contributions has tended to remain at about 1.2-1.3 per cent. This
translates into an increase in the last 20 years of pressure on the municipal
fiscus.*”

With respect to borrowing capacity, both the constitutions of provinces
and the provincial laws authorise local governments to borrow money. In
all cases, except in the province of Tucuman, the loan is approved by the
Deliberative Council of the municipality, but it must meet certain require-
ments. In 16 provinces the debt cannot exceed 25 per cent of income; in
four others it cannot exceed 20 per cent; and in two cases there is no
regulation in this regard. Unlike provincial governments, municipalities
are governed by provincial ex-ante debt control modalities. The weight
of interest on debt on current expenditure for all municipal governments
in the country has not reached two per cent in any year in the last two
decades, and since 2006 it has been less than one per cent. This situation

46 Flores et al. (n 41).
47 Loépez Accotto and Macchioli (n 22).
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has as a consequence the waste of different financial instruments to ofter
better goods and services to the population and to fulfil new functions.*3

6 SUPERVISING LocAL GOVERNMENT

In practice, the fiscal dependence mentioned above constitutes the main
mode of control that provincial and national governments exercise over
Argentine municipalities. There is no formal form of supervision by the
higher levels of government over the local level beyond the logistical coor-
dination and sectorial supervision intrinsic to the normal functioning of
certain public policies such as health and education. In this regard, the
administrative acts of municipal authorities and their officials are subject
to provincial administrative law, which is regulated differently in each
of the country’s provinces. This implies that, in the face of reasons of
illegality, timeliness, merit, or expediency, all the administrative remedies
provided for in the provincial legal system of administrative law may be
used, imposing an appeal before the same institution that issued the rule
or before higher instances, as the case may be.

With regard to the control of municipal political acts such as ordi-
nances, decrees, and municipal resolutions issued under the municipal
organic charters, judicial remedies provided for in the provincial and
national legal system may be brought before the Superior Courts of
Justice of the various provinces, which will decide whether or not the acts
respect the provincial constitutions and, ultimately, before the Supreme
Court of Justice of the Nation, which determines their respect for the
National Constitution.

There is, however, an extraordinary possibility of political control by
the provinces of the municipalities, similar to that included in the National
Constitution. The latter contains a powerful tool enabling the federal
government to take over a provincial authority (intervencion federal).
Article 6 empowers the federal government to intervene in a province and
remove elected authorities ‘to secure the republican form of government,
or repel foreign invasions, and at the request of its constituted authorities
to sustain them or re-establish them, should they have been removed by
sedition or invasion by another province’. The federal government may

48 Thid.
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intervene in the executive, the judiciary, or the legislative powers sepa-
rately, or any combination of the three. Other American countries have
similar institutions.** In Argentina, federal intervention was used exten-
sively in the nineteenth and twentieth centuries, but only six times since
the beginning of the current democratic period.

A similar mechanism exists in several of the provincial legal systems (in
the provincial constitutions and/or by provincial organic law), allowing
the provincial government, by provincial law (although it can be by decree
of the governor if the legislature is not in session), to assume execu-
tive or legislative municipal powers. The intervention may be total, or
limited to a single one of these powers, and has the sole objective of
restoring the municipality’s normal functioning. As such, the intervention
is always approved and carried out by a designated auditor (interventor)
for a limited period. The occurrence of interventions has, however, been
rare.

In the event of a sustained fiscal deficit, it is out of the question for
public bodies to go bankrupt. When such a situation arises in a muni-
cipality, it is usually the province that is responsible for resolving the situ-
ation. In recent years, the financial health of municipalities, measured as
a percentage of total expenditure for all municipalities, has been observed
in three different stages. Between 1993 and 2002, municipalities showed
large imbalances in fiscal matters: on average, a financial deficit of about 4
per cent was recorded. In the stage of the first economic upturn, in 2003
and 2004, there was a strong expansion of the fiscal surplus, of about
6-7 per cent. From 2005 onwards, the trend has been towards financial
equilibrium, where years alternate between fiscal deficits and surpluses of
about 2 per cent.

7  INTERGOVERNMENTAL RELATIONS

In Argentina, relationships between provincial and municipal govern-
ments, and between municipal governments, present a highly complex
and heterogeneous picture. The relationship between the provinces and

49 Jaqueline Behrend, ‘Federal Intervention and Subnational Democratisation in
Argentina: A Comparative Perspective’, in Jacqueline Behrend and Laurence Whitehead
(eds), Illiberal Practices: Tervitorial Variance within Large Federal Democracies (John
Hopkins University Press, 2016).
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the municipalities is generally hierarchical, informal (formal intergo-
vernmental forums are rare), and enacted through partisan channels.
Intergovernmental dynamics are such that mayors are dependent on and,
generally, aligned, with the governors.’? The ability of the latter to influ-
ence the former is both political and fiscal. On the one hand, governors
have ‘both electoral incentives and institutional instruments to capture
and subordinate the local level’,®! especially if they share partisan affilia-
tion; on the other hand, provincial governments can exercise discretion in
the transfer of fiscal resources to municipal governments and are respon-
sible for enabling new local taxes. Traditionally, then, municipalities have
been seen as the ‘administrative units of provincial governments’,>> which
have exclusive power over the creation, size, and design of municipal
institutions.”® However, recent studies show that the role of the mayors
has become increasingly important in the last two decades® and that, in
particular, the mayors of large cities or capitals can challenge the provincial
executive and become an opposition pole.®d

The decentralisation and territorialisation of the political and party
system has resulted in an increasing localisation of politics. In this context,
mayors appear as new types of managers who are closer to the people than

50 Kent Eaton, Politics Beyond the Capital: The Design of Subnational Institutions in
Latin America (Stanford University Press, 2004); Tracy Beck Fenwick, ‘The Institutional
Feasibility of National-Local Policy Collaboration: Insights from Brazil and Argentina’
(2010) 2(2) Journal of Politics in Latin America, 155-183.

51 Fenwick, ibid.
52 Andrew Nickson, Local Government in Latin America (Lynne Rienner, 1995).

53 Lorena Moscovich and Valeria Brusco, ‘Political Alignments and Distributive Politics
at the Municipal Level in Federal Countries’ (2018) 26 Revista Brasileira de Ciéncin
Politica 63-105.

54 See Leandro Eryszewicz, ‘¢Localizacion de la politica? El protagonismo de los inten-
dentes argentinos en la escena nacional’ (2015) Pensar las Elecciones: Democracia, Lideres y
Cindadanos, 61-94; Daniel Cravacuore, ‘Gobiernos locales en Argentina’, in José Manuel
Ruano de la Fuente and M. Camilo Vial Cossani (eds) Manual de Gobiernos Locales en
TberoAmerica (CLAD Centro Latinoamericano de Administracién para el Desarrollo y
Universidad Auténoma de Chile, 2016) 15-40.

55 See Miguel De Luca, ‘Political Recruitment and Candidate Selection in Argentina:
Presidents and Governors, 1983 to 2006’ in Peter Siavelis and Scott Morgenstern (eds)
Pathways to Power: Political Recruitment and Candidate Selection in Latin America
(Pennsylvania State University Press, 2008) 189-217; Tomds Dosek and Carlos Varetto,
‘Conflict or Cooperation? Political Relations between Governors and Mayors in Major
Cities in Argentina’ (2021) 40(2) Bulletin of Latin American Research, 235-250.
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to officials at higher levels of government.®® They are hence valuable
allies for governors: capital municipalities and those with great popula-
tion weight are significant for generating a critical mass of voters. Within
the framework of local client structures, mayors can coordinate different
brokers, an aptitude which is highly important for politicians in the
provinces.®” Moreover, given that recent work has confirmed a partisan
bias in much of the fiscal distribution to local governments,®® it is ulti-
mately the mayors who can make political profit from these investments
by obtaining electoral support and building territorial political networks.

The growing role of the mayors has also made them interlocutors
of the presidents in the territory (mainly those in power since 2003
onwards: Nestor Kirchner, Cristina Fernindez, Mauricio Macri, and
Alberto Fernandez), allowing a direct relationship between the national
and local levels and in some cases avoiding the intermediation of the
governors.”® This strategy of direct territorial links (coupled with direct
financial support) has been used to bolster mayors: in provinces governed
by the opposition or by a wayward ally, this entails raising local leaders
who are often adversaries of the governor. The presidential strategy of
generating more than one ally in each provincial territory, sometimes
bypassing the governors, has been very useful for the national executive,
but in the local arena it generates short-circuits due to the need to sustain
agreements that ran in parallel.®°

With respect to municipal associationism, this type of institutional
arrangement began to develop in the provinces of Cérdoba and Buenos
Aires in the 1990s. Marking a turning-point in this regard, the Consti-
tution of the Province of Cérdoba of 1987 enabled the formation

56 Eryszewicz (n 54).

57 Rodrigo Zarazaga, ‘Brokers Beyond Clientelism: A New Perspective Through the
Argentine Case’ (2014) 56(3) Latin American Politics and Society, 23-45.

58 Marcelo Nazareno, Susan Stokes and Valeria Brusco, ‘Réditos y peligros electorales
del gasto publico en la Argentina’ (2006) Desarrollo Econémico 63—-88; Moscovich (n 53).

59 Martin Ardanaz, Marcelo Leiras and Mariano Tommasi, “The Politics of Federalism
in Argentina and its Implications for Governance and Accountability’ (2014) 53 World
Development, 26-45; Mariela Szwarcberg Daby, ‘Reelecciones infinitas: el caso de los
intendentes del Conurbano’ (2016) 21(2) POSTData: Revista de Reflexion y Andlisis
Politico, 577-592.

60 Penélope Vaca Avila, ‘Quiebres y continuidades en las dindmicas multinivel con la
llegada de Cambiemos al gobierno’ in Matias Triguboft (ed) Estado y Politicas Publicas
en la Argentina de Cambiemos (Imago Mundi, 2020).
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of ‘intermunicipal organisations’, an institution later adopted by other
provinces.®! In Argentina, three models can be distinguished:

e A commonwealth of municipalities (within the same province or
across provincial borders), that is, an association, with a legal struc-
ture but without political power, through which local governments
achieve the joint execution of works and services;

e Micro-regions, composed of a set of local governments that collec-
tively seek local development by means of an inter-municipal agenda
in all areas of administration; and

e City networks.

The Argentine Federation of Municipalities®? is the most important
local government network and the only legal entity that, according to
Law No. 24.807 /1997, may represent the country’s municipalities before
third parties (the relationship with provincial and federal actors runs
through the traditional channels).%3

Local governments, particularly small and medium-sized ones, began
to establish voluntary cooperation agreements in a ‘bottom-up’ process,
and organised themselves under different names: associations of muni-
cipalities, inter-municipal consortiums, corridors, micro-regions, and
others. However, the results to date of inter-municipal associations are
discouraging: they reached their peak during the political crisis of 2001,
after which many of them were deactivated.®*

61 Myriam Consuelo Parmigiani, ‘Aspectos juridicos y politicos y de la institucional-
izacion de Modelos innovadores de asociativismo municipal: una reflexiéon a partir
de experiencias en Argentina’ (October 2005) Paper presented at the 10th CLAD
International Congress on State and Public Administration Reform, Santiago (Chile)
18-21.

62 See www.famargentina.org.ar/.
63 In recent years, there has been a proliferation of thematic networks, for example
the Federal Network of Tourist Municipalities in the face of Climate Change; Healthy

Communities; Religious Tourism Management; and Participatory Budgeting. Among the
international ones, Mercociudades stands out in the context of Mercosur.

64 Cravacuore (n 27).
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8 PoriticAL CULTURE OF LocAL GOVERNANCE

Municipal elections in Argentina attract popular interest and enjoy a
high turn-out. Since voting is compulsory in Argentina, elections at all
levels achieve a high average turn-out of about 70 per cent. The two
major national parties, the PJ] and UCR, run for local elections, either
autonomously or in coalition with other parties. Provincial and local
parties also usually compete as allies, formal or informal, of the national
ones, in order to access successfully public transfers.

Mayors represent a significant part of the national leadership due
to their role as local leaders and their ability to mobilise the elec-
torate in a country where local politics are important in the context
of federal dynamics. However, we must differentiate between, on the
one hand, the status of the mayors of the large municipalities—those of
the AMBA, with preponderant weight in the national elections—and the
provincial capitals—where a significant part of the provincial electorate is
concentrated—and, on the other, the status of the mayors of small local
governments, who are generally subordinated in compliance with direc-
tives originating at the provincial level. In any case, all mayors are of great
importance at the local level, since they have more economic and symbolic
resources than other territorial actors.®® Increasingly, important political
careers begin with the position of mayor, with many provincial governors
and three presidents (Fernando de la Rua, Nestor Kirchner and Mauricio
Macri, the latter the Head of Government of CABA) having followed this
pattern.%®

Gender equality in the branches of government has been a recur-
ring theme in the Argentine political agenda in recent years. The first
advances occurred at the national level, with the approval in 1991 of
Law 24.012 on Women’s Quota and then, in 2019, with Law 27.412 on

65 Edward Gibson and Julieta Suarez Cao, ‘Federalised Party Systems and Subna-
tional Party Competition. Theory and Empirical Application to Argentina’ (2010) 43(1)
Comparative Politics, 21-39; Dosek and Varetto (n 55).

66 De Luca (n 55); Germén Lodola, “The Sub-national Structure of Political Careers in
Argentina and Brazil’ (2009) 49(194) Desarrollo Econdmico 247-286; Edward Gibson,
Boundary Control: Subnational Authoritavianism in Federal Democracies (Cambridge
University Press, 2013).
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Gender Parity. This was followed by an extensive process of subnational
dissemination of such standards.®”

Thanks to the legislation approved at national level, 2020 was very
positive in terms of progress on gender-parity laws at the provincial level:
as a result of the trans-partisan organisation and negotiations among legis-
lators, reforms took place in seven provinces. Several of these initiatives
were taken or strongly supported by the provincial executive powers either
to fulfil campaign promises or because it was an unavoidable demand.
This shows that women politicians had the capacity for political engage-
ment and influencing decision-making, and that the pressure exerted by
various women’s groups in civil society, political parties, academia, and
professional sectors was effective. Only three remaining provinces have
not yet reformed their quota laws.%8

There are few analyses on gender equality at the municipal level, but
a recent study®® shows that, out of a sample of 1135 municipalities, only
140 (12.33 per cent) are governed by women, and that of a total of
9800 seats of deliberative councils, women councillors represent 40 per
cent. In general, the percentage is higher in those provinces that have
a parity law in force. A conclusion reinforced by another study in the
Province of Buenos Aires shows that after the implementation of the

67 Between 1992 and 1997, 20 provinces adopted minimum quota laws similar to the
national law; Chubut and CABA adhered to the national regulations; and in 2011 and
2012 Jujuy and Entre Rios joined then. Anticipating the national dynamic, between 2000
and 2002 the provinces of Santiago del Estero, Cérdoba, and Rio Negro adopted gender-
parity laws (50 per cent) for the nomination of candidates to their respective provincial
legislatures. These pioneering provinces were joined by Buenos Aires, Salta, Chubut, and
Neuquén in 2016 and Catamarca in 2018. While Buenos Aires and Salta had already
implemented parity in 2017, the rest would do so for the first time in 2019, in line with
the debut of the national law. See Natalia Del Cogliano and Danilo Degiustti, La nueva
Ley de Paridad de Género en Argentina: Amtecedentes y Desafios, Observatorio Politico
Electoral — Documento de Trabajo No. 1 (Ministry of Interior, Public Works and Housing,
2020).

68 Those provinces are Tucumdn, Tierra del Fuego and Corrientes. Latin American
Justice and Gender Team, E! asno de la paridad en las provincias, www.cla.org.ar/a2/
index.cfm?muestra&aplicacion=APP187 &cnl=4&opc=47 &codcontenido=4297 &plcont
ampl=12 (accessed 5 July 2021).

69 Ministerio del Interior, Informe sobre paridad en Argentina: Relevamiento federal de
Concejos Deliberantes, 2021.


http://www.ela.org.ar/a2/index.cfm?muestra&aplicacion=APP187&cnl=4&opc=47&codcontenido=4297&plcontampl=12
http://www.ela.org.ar/a2/index.cfm?muestra&aplicacion=APP187&cnl=4&opc=47&codcontenido=4297&plcontampl=12
http://www.ela.org.ar/a2/index.cfm?muestra&aplicacion=APP187&cnl=4&opc=47&codcontenido=4297&plcontampl=12

40 P V. AVILA

national parity law, women went from occupying 33 per cent of the coun-
cil’s seats to occupying 40 per cent. In that case, municipalities where
women occupied half or more of the seats also increased, from 8 to 19.7°

9 Covip-19’s IMPACT ON THE ROLE
OF LocAL GOVERNMENT

The Covid-19 pandemic produced a global crisis unprecedented in human
history. The first case of Covid-19 detected in Argentina was reported on
3 March 2020 in CABA. Immediately, on 20 March, the national govern-
ment issued the Aislamiento Social, Preventivo y Obligatorio (Social,
Preventive and Compulsory Isolation, ASPO) throughout the country
for people who did not work in essential sectors of the economy. This
measure aimed to flatten the curve of infections for a few months during
which period action could be taken to improve health infrastructure and
stock up on supplies so that the health system did not collapse. The
economy, however, suffered severely, as did most social indicators.

Three months later, on 28 June 2020, the Distanciamiento Social,
Preventivo y Obligatorio (Social, Preventive and Compulsory Distancing,
DISPO) was approved, allowing a resumption of movement subject to
restrictions, including the need for permits to cross provincial borders.
Since then, there have been several short-term partial closures but never a
return to a situation of total lockdown. The severe economic situation and
the rapid increase in poverty prevented the reintroduction of quarantine
measures in 2021, despite the fact that a second wave of the coronavirus
saw a sharp increase in the number of cases and deaths compared to those
recorded in 2020. In mid-2021, Argentina was one of the countries with
the highest number of cases per capita’! but also one of them with the

70 CIPPEC, ‘Participacién de las mujeres en los concejos deliberantes antes y después
de la primera implementacién de la paridad de género. Provincia de Buenos Aires (2017)’,
www.cippec.org/grafico/participacion-de-las-mujeres-en-los-concejos-deliberantes-antes-y-
despues-de-la-primera-implementacion-de-la-paridad-de-genero-pba-2017,/  (accessed 26
August 2021).

71 As of July 2021, Argentina had had 4.72 million cases and 100,000 deaths since the
beginning of the pandemic. This equates to 2330 deaths per million inhabitants, ranking
the country 13th in the world.


http://www.cippec.org/grafico/participacion-de-las-mujeres-en-los-concejos-deliberantes-antes-y-despues-de-la-primera-implementacion-de-la-paridad-de-genero-pba-2017/
http://www.cippec.org/grafico/participacion-de-las-mujeres-en-los-concejos-deliberantes-antes-y-despues-de-la-primera-implementacion-de-la-paridad-de-genero-pba-2017/
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highest vaccination coverage,’? thanks to an active policy of agreements
and local vaccine production.

The municipal system responded to the crisis with great commitment
from its officials in spite of scarce resources. The sector where the greatest
challenge arose was health care, a site of concurrent competition between
the three levels of government. The municipalities were responsible for
primary care, with provincial and national hospitals were the institutions
in charge of the hospitalisation of complex cases. In all areas, but in this
one in particular, intergovernmental coordination became of fundamental
importance.

At the beginning of the crisis and throughout 2020, there was fluid
and coordinated work between the different levels of the administra-
tion. It was particularly important in the AMBA, where the most severe
effects of the pandemic were evident due to the combination of popu-
lation density and high levels of poverty in sectors of the Buenos Aires
Conurbano. The coordination was fruitful throughout 2020 despite the
lack of formal mechanisms and the affiliation of leaders to the two polit-
ical coalitions of the country: that of the national government and the
Province of Buenos Aires with the PJ, and that of CABA with Juntos
por el Cambio (UCR and Republican Proposal). Numerous face-to-face
and virtual meetings were held between the President, the governor of
Buenos Aires, the head of government of CABA, and the 24 mayors to
review the capacity to respond to the health crisis.”? Nevertheless, coordi-
nation was transformed into competition in line with partisan preferences
during 2021, in particular on children’s attendance at schools.

In terms of competencies, municipalities continued to support basic
services—waste collection and final disposal; urban grooming and main-
tenance; food delivery to the in-need population; and primary health
care—and also played a leading role in the vaccination programme in
2021. Many municipalities produced educational materials to promote

72 As of July 2021, Argentina ranked 14th in the world in terms of people vaccinated
per 100 population.

73 In the larger municipalities where the pandemic had a severe impact, out-of-home
isolation beds for the mildly infected were quickly set up in hotels, universities, schools,
barracks and sports clubs, in addition to which cemetery graves were prepared. Working in
conjunction with each other, the three levels of government built 12 modular hospitals in
the first two months of the pandemic, adding 350 new intensive care and 650 intermediate
care beds to the system. See Daniel Cravacuore, Municipalities in Argentina in the Face
of the Coronavirus Pandemic COVID-19 (Preprint, 2021).
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safety in homes and businesses, and distributed them through social
networks. In addition, productive enterprises dedicated to the manufac-
ture of masks and clothing for health personnel were activated. In the
social field, several municipalities mobilised networks of volunteers to
assist the elderly in the purchase of food and medicine. The delivery of
food reinforcements to poor households, in the form of weekly baskets
or daily meals, was accelerated, given the closure of school canteens.

As a novel element in terms of competences, the national govern-
ment expanded during this emergency situation municipal competencies
in terms of price control of food and essential cleaning products (PEN
Decree 351/20), acting as agents of the federal government. Among
the tax actions, the postponement of the collection of municipal taxes,
both from households and affected businesses, was widespread. Far more
remarkable was the fact that some municipalities—such as Rosario as
well as Santa Fe, the third most populous in the country, and with
the conspicuous exception of the CABA government—extended lines
of credit at a subsidised rate to protect jobs and companies (mainly
small and medium-sized enterprises), thereby complementing the actions
of the national government. In the area of mental health, some large
municipalities set up telephonic helplines to provide psychological coun-
selling for people with ASPO-related conditions. In the same vein,
telephonic support for increased gender- and domestic-violence-related
complaints was reinforced. Finally, the municipalities were in charge of
implementing mandatory quarantine measures and controls in regard to
people returning from abroad.”*

The management of the Covid-19 crisis gave rise, at the municipal
level, to various forms of collaborative governance to solve common and
urgent problems. These efforts were built, in some cases, on previous
experiences of multilevel, horizontal, and public—private collaboration. A
recent study of four municipalities of the Buenos Aires Conurbano”® high-
lighted that the health, economic, and social situation confronted officials
with unfamiliar problems and compelled them to search actively for gover-
nance modes capable of addressing these issues. Innovative measures were

74 Ibid.

75 Jacqueline Behrend and Ximena Simpson, ‘“The Covid-19 Pandemic Response in the
Municipalities of San Martin, Tres de Febrero, Avellaneda and Quilmes, Policy Paper #5’
(Ciudad Auténoma de Buenos Aires: Asuntos del Sur, 2021).
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devised to create short-term solutions for complex problems, mainly ones
affecting vulnerable populations.

Collaboration also involved technology transfers to subnational
governments, which could lead, in the medium term, to an increase
in municipal organisational capacities. Key examples were the imple-
mentation of the national programme Detectar (Detect), intended to
identify new cases of Covid-19, and the coordinated delivery at municipal
level of food from national government programmes such as Programa
Argentina contra el Hambre (Argentina against Hunger Programme) and
the Alimentar (food) card programme—the latter relied on a distribu-
tion network that included schools, neighbourhoods, and companies that
donated supplies.

In addition, videoconferencing strengthened multilevel collaborative
governance by enabling frequent meetings to be held between officials
from different levels of government. This technology also facilitated close
monitoring of the situation in the territories, for instance through video
calls with women victims of domestic violence or with the inhabitants
of vulnerable or more affected neighbourhoods. The articulation with
territorial referents and/or intermediaries expanded the scope of the inci-
dence of public policies and allowed the formation of networks with social
organisations, neighbourhood referents, churches of different religions,
and other territorial actors.

10 EMERGING ISSUES AND TRENDS

Emerging trends regarding the role of municipalities in Argentina have
to do with the need to strengthen their capacities to identify and solve
collective problems, something that was clearly spotlighted during the
management of the Covid-19 crisis. The management capacity of the local
governments is undoubtedly limited by their restricted taxing powers.
However, this is a pending issue since the approval of the National
Revenue Sharing Law 23.5488 in 1988, which could not easily be
modified due to the difficulty of achieving the necessary consensus.
Other contemporary issues are the search of scale for economic deve-
lopment, the decentralisation of some provincial policies, the recogni-
tion of regional particularities for the promotion of development, and the
increase in new municipal functions. Despite their financial limitations,
municipalities in recent years have played an increasingly prominent role
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in the lives of citizens, both in the political arena and even at the inter-
national level, as evidenced by their growing importance in the field of
international cooperation.

One of the main ways in which local governments participate in
international cooperation is through decentralised and South-South and
Triangular Cooperation. A recent seminar in Buenos Aires’® showed that
Argentine provinces and municipalities are highly active in the Argen-
tine South-South and Triangular Cooperation Fund (FO.AR), which
has more than 130 technical cooperation projects in different regions
of the world. Fields in which Argentina has added value include agro-
industry, productive technological innovation, science and technology,
creative industries, the environment, health, and human rights.

Another area of international cooperation is developed through the
Argentine Federation of Municipalities,”” a non-profit public entity
created by the National Law No. 24,807 /1997 and empowered to serve
as a voluntary association representing all municipalities in the country.
Thanks to this entity, a range of agreements have been entered into
with international financial organisations (such as the World Bank, Inter-
American Development Bank, and Andean Development Confederation),
private donors, international cooperation agencies, and the federations of
municipalities of other countries in the region. The agreements dealt with
such fields as governance, transport, justice, the economy, and agricul-
ture. Further contexts where local governments have played a salient role
are the European Union’s URBAL and International Urban Cooperation
programmes.”®

Nonetheless, the main area of regional participation of Argentine
municipalities and important cities has been Mercosur (the Southern
Common Market, a South American trade bloc). The Treaty establishing
a Common Market between Argentina, Brazil, Paraguay, and Uruguay,
signed in Asuncién on 26 March 1991, gave rise to a process of integra-
tion among the countries of the Southern Cone. The process has had
its ups and downs and is still under way, but the Treaty is undoubt-
edly the main framework for regional cooperation in the Southern Cone.

76 The 5th Regional Conference ‘Perspectives of Triangular Cooperation in Latin
America and the Caribbean’, jointly organised by Argentina and Germany.

77 FAM, Covenios, www.famargentina.org.ar/convenios/ (accessed 10 July 2021).

78 International Urban Cooperation Program, https://iuc-la.cu/ (accessed 10 July
2021).
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In November 1995, the First Summit of the Mercociudades Network
was held in Asuncién, culminating in the signing of the ‘Founding Act
of Mercociudades’ by the mayors and other leaders of the participating
cities. The objective was to generate an institutional environment in which
local governments could express their opinions on the direction of the
integration process and develop a space of convergence and exchange.

One of the main challenges that was identified as requiring joint action
was the almost non-existent development of international cooperation
departments in the region’s municipal governments; other challenges
were municipalities’ lack of resources, lack of staff training, and lack of
awareness of the importance of international relations. Likewise, tasks
such as the renovation or conversion of the productive bases of cities,
the building and maintenance of urban infrastructure, the maintenance of
acceptable levels of quality of life for the population, and the articulation
of viable mechanisms of social integration, were considered matters that
cities could not solve in isolation. Subsequently, the Common Market
Council, the highest body of Mercosur, decided at the Belo Hori-
zonte Summit in December 2004 to create the Consultative Forum of
Mercosur Municipalities, Federated States, Provinces and Departments,
which replaced the Reunion Especializada de Municipios ¢ Intendencias
(Specialised Meeting of Municipalities and Intendencias). Since then, the
participation of local governments in Mercosur has been very active,
although at the mercy of the vicissitudes of the regional integration
process itself.
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CHAPTER 3

Australia

Graham Sansom and Su Fei Tan

Australian local government consists of some 537 elected municipalities,
plus a small number of special-purpose entities appointed by state govern-
ments.! Perhaps local government’s most telling characteristic is its sheer
diversity—a consequence of Australia’s size, geography and distribution
of population, and of seven differing state and territory systems.? Other
key features are its limited range of functions and revenue sources; the
many small (in population), poorly resourced rural and remote municipa-
lities; and the single-tier arrangements whereby all municipalities operate
under essentially the same legislation within each of the seven systems.
These elements combine to make it difficult for local government to act
collectively (that is, at both state and federal levels) and consequently

1 Examples include the Lord Howe Island Board in New South Wales, South Australia’s
Outback Communities Authority, and the former Docklands Authority in Melbourne
Victoria (1991-2007).

21In this chapter, the term ‘states’ should be read to include the Northern Territory,
unless clearly intended otherwise. There are no municipalities in the Australian Capital
Territory, which is in effect a ‘city-state’.
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to determine and pursue robust policy positions. Importantly, they also
inhibit the ability of the growing number of large, well-resourced munic-
ipalities to ‘stand out from the crowd’ and play a national leadership
role.

Local government is not recognised in the Australian Constitution
and, in many respects, it plays only a minor role in the federation.
It accounts for just 2.5 per cent of gross domestic product (GDP),
reflecting its limited focus on municipal services and infrastructure. Main
highways, public transport, utilities, police, education, and hospitals are
all solely or primarily provided and managed by state governments, or
have been privatised.® Similarly, the governance, planning, and manage-
ment of metropolitan regions is dominated by state agencies rather than
municipalities, however large the latter may be.

Nevertheless, from the early 1980s until about 2012, Australian
local government progressively established a significant national profile,
one built to a large extent on a strong working relationship with
the federal government, which sponsored its participation in inter-
government forums. Hence a decade ago, local government seemed well
advanced in achieving acceptance as the ‘third sphere’ in the federation,
although this position was by no means guaranteed:

Despite its weak constitutional and legal position local government has
made considerable progress towards acceptance as a partner — albeit
junior — in the Australian federal system ... A key question now is whether
local government can secure this federal presence. Or will the states, some
of which appear to see strong municipalities and robust local democracy as
a threat (or at least a nuisance), re-assert their dominance?*

The short answer to that question is that the potential for recogni-
tion as a legitimate ‘third sphere’ has not been realised, and the states
have indeed re-asserted their dominance. This chapter reviews the present

3 The principal exceptions are water supply and sewerage in Queensland, Tasmania and
non-metropolitan NSW; some highways and bus and ferry services in the City of Brisbane;
light rail in the City of Gold Coast; and many regional airports. The City of Brisbane is
a co-owner of the main airport.

4 Graham Sansom, ‘Commonwealth of Australia’, in Nico Steytler (ed) Local Govern-
ment and Metropolitan Regions in Federal Systems (McGill-Queen’s University Press,
2009) 8-36, 28.
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status of local government in the Australian federation and explores the
forces at work.

1 CouNTRY OVERVIEW

The Australian federation was formed in 1901 and comprises a
federal (aka Commonwealth) government, six states (New South Wales,
Queensland, South Australia, Tasmania, Victoria, Western Australia) and
two semi-autonomous federal territories (Australian Capital Territory,
Northern Territory). It has a written constitution, hardly amended since
federation; an independent High Court; and a system of common law
that is uniform across all states and territories.

Australia has an area of 7.7 million km? and a population of some
25.7 million, of whom about 85 per cent live in metropolitan regions and
other cities. Since 1970, population growth has averaged about 1.5 per
cent per annum (compounding), largely due to immigration. However,
growth is expected to slow due to reductions in both natural increase
and net migration. In 2019 (before the Covid-19 pandemic) GDP was
approximately AUD 1.9 trillion or AUD 70,000 per capita. Despite heavy
borrowing during the pandemic, public sector debt remains relatively low
by global standards.

The population is extremely diverse, although the dominant group and
culture remains that of Anglo-Celtic settlers who colonised Australia from
the late eighteenth century. Subsequent waves of immigrants have come
from across the world, though mainly from Europe and Asia. Indigenous
Aboriginal and Torres Strait Islander peoples comprise about 3.2 per cent
of the population. They have inhabited the continent for 60,000 years or
more and their cultures are some of the oldest on earth, but their numbers
were decimated by the wars, reprisals, displacement, and disease which
followed European settlement. Today they live mostly in the larger towns
and cities, but are also a major presence in rural-remote areas, especially
across northern Australia.

Reflecting its colonial history, Australia remains a constitutional
monarchy under a King (of England and Australia). A 1999 referendum
to establish a republic was unsuccessful, and the Governor General—effec-
tively appointed by the Prime Minister—is the de facto head of state.
The Commonwealth, states, and territories have Westminster-style parlia-
ments, all of which are dominated by the Australian Labor Party and the
Liberal-National Coalition (or variants of it). Numbers of minor party and
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independent members of parliament (MPs) have increased steadily over
recent decades, reflecting disenchantment with the status quo, shifting
policy agendas (such as the environmental movement, represented prin-
cipally by the Greens party), plus specific regional and local concerns.
Nevertheless, the major party in power usually maintains firm control
over policy and programmes, although that control is constrained when
governments lack a clear majority in an upper house (parliaments are
bi-cameral, with the exceptions of Queensland and the two territories).

Except in Tasmania and the Australian Capital Territory (ACT), lower
house MPs are elected to single-member constituencies. Upper houses
are elected through various forms of proportional representation. Voting
in all federal, state, and territory elections is compulsory and requires or
allows voters to allocate preferences. Systems of voting in local govern-
ment elections vary (see below). There are no reserved seats for First
Nations or other minority groups at any level.

Governments are held accountable principally through parliamentary
and electoral processes, but also through the courts, various anti-
corruption bodies, independent auditors-general, ombuds, freedom of
information laws (typically weak), and the media. The Australian High
Court plays a key role in applying and interpreting the federal constitu-
tion.

2 HISTORY, STRUCTURES,
AND INSTITUTIONS OF LOCAL GOVERNMENT

Democratic local government dates from the mid-nineteenth century,
when roads, boards, and municipalities began to form, but only in certain
areas and under tight colonial (later state) control. They had minimal
devolved powers and the franchise was confined to property-owning
elites.” The modern system evolved during the twentieth century and
especially in response to post-war reconstruction and strong economic
and population growth in the 1950s and 1960s. Today, by far the greater
part of Australia’s landmass, and most of its islands, have elected local
governments. Exceptions to this include the ACT, which is in effect a

5 Andrew H Kelly, The Development of Local Government in Australin, Focusing on
NSW: From Road Builder to Planning Agency to Servant of the State Government and
Developmentalism (Faculty of Law Papers, University of Wollongong, 2011), https://ro.
uow.edu.au/lawpapers/530/ (accessed 1 August 2021).
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small city-state; the sparsely populated north-west of New South Wales
(NSW), managed by state departments; and northern South Australia
(Aboriginal lands and areas managed by the Outback Communities
Authority).

All 537 municipalities are established under state constitutions and
laws. Their average population is relatively large by international stan-
dards—about 47,000—but populations range from less than a hundred
to 1.2 million (the City of Brisbane), and areas from just 2 to almost
380,000 km?. Most rural and remote municipalities (usually known as
‘shires’) have fewer than 10,000 residents. Many have populations of less
than 3000 and often little income apart from federal and state grants.
Municipal tax revenues and expenditures across Australia amount, respec-
tively, to just 3 and 5 per cent of the total public sector, and local
government’s mandatory functions are typically limited to various munic-
ipal services, local roads and community infrastructure, land-use planning,
development control, and environmental management. In Queensland,
Tasmania, and non-metropolitan NSW, municipalities are also responsible
to varying degrees for water supply and sewerage.

However, all local government Acts now grant a power of general
competence or its equivalent, and the sector’s scope of activity has
increased considerably over recent decades, partly due to the general-
purpose federal funding support that was introduced in the 1970s.
Moreover, municipalities control assets with a replacement value (2018 /
2019) of approximately AUD 450 billion and employ nearly 200,000
people nationally (akin to employment in the mining industry). Local
government thus accounts for approximately 1.6 per cent of the total
workforce and nearly 10 per cent of all government employees.® It is a
particularly significant employer in rural and remote regions. In 2011,
the municipality employed 10 per cent or more of the workforce in 46
local government areas across Australia, while in small Aboriginal shires
in Queensland that figure rose to 50 per cent or more.”

As noted earlier, local government operates everywhere as a single
tier, regardless of differences in scale and capacity. There are no directly

6 Australian Local Government Association (ALGA), Local Government Key Facts and
Figures, https:/ /alga.asn.au/facts-and-figures/ (accessed 1 August 2021).

7 Su Fei Tan, Local Democracy ar Work: An Analysis of Local Government Representatives
and Democracy in New South Wales, Australia (unpublished PhD thesis, 2020), https://
opus.lib.uts.edu.au/handle /10453 /142526 (accessed 1 August 2021).
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clected regional or special-purpose local government bodies,® but many
municipalities enter into joint arrangements for planning, major projects,
business enterprises, and specific services, as well as to share resources
(for example, skilled staff, major items of equipment, information tech-
nology).? In NSW, Tasmania, South Australia, and Western Australia,
local government Acts include enabling provisions for various types
of joint authorities. In Victoria, the Act includes ‘collaboration’ as a
guiding principle. Nevertheless, municipalities lean towards protecting
their autonomy, and cooperation tends to be tentative, patchy, and
intermittent.1?

Municipalities may discharge some of their responsibilities through
committees or other organisations. Typically, they may form and/or
join incorporated associations and companies, and also establish locality-
based or special-purpose committees to provide advice, assist with advo-
cacy, or undertake aspects of planning and service delivery. However,
Australian local governments have been reluctant to delegate much of
their authority, especially in the ‘core’ areas of service delivery, and there
has been widespread resistance to the concept of ‘lower-tier’ bodies along
the lines of Britain’s parish, community and town councils, or New
Zealand’s community boards.!!

2.1 Amalgamations

There have been recurring moves to amalgamate local government areas
into larger units.!? These initiatives are driven by the limited resources
of smaller municipalities; pressures to increase efficiency, cut costs, and

8 Where special-purpose or regional bodies exist, their governing boards are appointed
by, and often from among, the councillors of their constituent local governments.

9 Brian Dollery, Bligh Grant, and Michael Korrt, Councils in Cooperation: Shared
Services and Australian Local Government (The Federation Press, 2012).

10 Graham Sansom, The Practice of Municipal Cooperation: Australian and Compara-
tive Perspectives (Institute on Municipal Finance and Governance, University of Toronto,
2019).

11 Graham Sansom, ‘Is Australian Local Government Ready for Localism?’ (2019) 15(2)
Policy Quarterly 26-32.

12 Neil Marshall, ‘Restructuring and Reform: Australia’, in Emmanuel Brunet-Jailly
and John Martin (eds) Local Government in Australin and Canadn: The Challenge to
Federation in a Glocalised World (University of Toronto Press, 2010) 179-212.
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promote more effective strategic planning and management; and some-
times sheer political expediency. State governments may implement
boundary changes and amalgamations (or, very occasionally, subdivision)
of municipalities as they see fit, but usually there is some form of (semi)
independent commission or ad hoc inquiry that makes recommendations
to the responsible minister.

Since 1990, mainly forced but also some voluntary mergers have
reduced the number of municipalities by more than 200. The 1990s
saw widespread amalgamations in Tasmania, South Australia, and, most
dramatically, Victoria. This century, the focus has shifted to Queensland,
Western Australia, and NSW. In early 2007 the Queensland government
cut the number of local governments from 157 to 73.13 More recently,
however, the complete (in Western Australia) or partial (in NSW) failure
of amalgamation programmes, plus associated political damage (real or
perceived), has led state governments to pursue local government reforms
in other ways—at least in the short to medium term.!*

2.2 Metropolitan Regions

The governance of Australia’s metropolitan regions is heavily domi-
nated by the states, with local government (and, in different ways, the
Commonwealth) only playing an essentially supporting role.!® Australia’s
six widely dispersed colonial capitals remain the dominant population
centres in each state and, as such, the focus of state politics and adminis-
tration.'® State governments thus exercise tight control over metropolitan
management and planning, including any major development proposals,
and most have established special-purpose agencies for urban trans-
port, main roads, water, sewerage and drainage, pollution control, major

13 Following a change of government and successful local referenda, four areas
subsequently de-amalgamated.

14 Graham Sansom, ‘Recent Trends in Australian Local Government Reform’ (2020)
23 Commonwealth Journal of Local Governance.

15 Australian Housing and Urban Research Institute, Local Government Coordination:
Metropolitan Governance in Twenty-first Century Australia, Final Report No. 352 (2021).

16 In order of the population of metropolitan areas, the state capitals are Sydney (New
South Wales), Melbourne (Victoria), Brisbane (Queensland), Perth (Western Australia),
Adelaide (South Australia), and Hobart (Tasmania). Canberra is the national capital and
only city within the Australian Capital Territory.



54  G. SANSOM AND S. F. TAN

cultural facilities, and other functions that might otherwise have been the
responsibility of local government.!”

A key factor limiting local government’s role is its continued division
into numerous separate municipalities with no upper tier or mandatory
sub-metropolitan groupings. In addition, as noted above, even very large
metropolitan municipalities do not enjoy any enhanced legal status or
greater authority than their smaller counterparts. Greater Sydney, for
example, with a total population of about 6 million, remains divided into
34 local government areas, while Greater Perth has 31 for just 2 million.!8
This fragmentation undermines local government’s potential to partner
state and Commonwealth governments in metropolitan planning and
management, or to advocate effectively on behalf of local communities.

Nonetheless, most municipalities resist both mergers and mandatory
joint-planning and resource-sharing. At the same time, most state govern-
ments appear reluctant to amalgamate metropolitan municipalities into
very large units or to create upper tier local governments that could
handle a substantial devolution of responsibilities and, in the process,
might begin to rival the state’s own authority. In Perth, the state govern-
ment has twice intervened to divide large municipalities; while after
abandoning planned amalgamations in 2016, the then NSW govern-
ment both strengthened its control over major development projects
and excluded direct local government representation in new metropolitan
planning and development agencies.

The picture is somewhat different in South East Queensland. There,
95 per cent of the metropolitan region’s 3.5 million people live in just
seven municipalities. The City of Brisbane alone houses 40 per cent of the
population and has an annual budget of about AUD 3 billion. It is a key
provider of metropolitan infrastructure and services, including some high-
ways and parts of the public transport system. Also, there is an influential,
region-wide Council of Mayors. Until recently, metropolitan region plan-
ning was carried out as a truly cooperative venture by state agencies and

17 Graham Sansom and Jeremy Dawkins, ‘Australia: Perth and South East Queensland’,
in Enid Slack and Rupak Chattopadhyay (eds) Governance and Finance of Metropolitan
Avreas in Federal Systems (Oxford University Press Canada, 2013).

18 Australian Bureau of Statistics (ABS), Greater Capital City Statistical
Avreas, https://www.abs.gov.au/websitedbs/censushome.nsf/home /factsheetsgeography/
(accessed 1 August 2021).
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local government, but concerns around water supplies and local govern-
ment’s capacity to manage population growth and infrastructure provision
effectively have prompted a shift towards greater state control.!”

2.3 Indigenous Communities

Australia’s troubled history of dealings with its indigenous Aboriginal and
Torres Strait Islander peoples is reflected in local governance. In large
urban areas, First Nations people are typically a minority group and few
have become elected councillors.?’ However, in the remote regions of
the Northern Territory, Queensland (including the Torres Strait), and
Western Australia, indigenous communities form a large proportion of
the population and do have substantial representation in elected local
governments.

Queensland has 15 ‘Aboriginal Shires’ or their equivalent. These were
originally missions or reserves, and later lower-status community coun-
cils, which have now become mainstream local governments; in addition,
there is a further shire and a regional authority in the Torres Strait. In the
Northern Territory, what were previously 60 small Aboriginal commu-
nity governments separated by vast areas of unincorporated lands, have
become advisory ‘local authorities’ within seven new regional councils.
There are also three small indigenous local governments in the Darwin
region, plus a regional council for the Tiwi Islands to the north. In South
Australia, three Aboriginal Community Councils operate on Aboriginal
Lands Trust land, while Aboriginal authorities (established under land
rights legislation) perform some municipal functions in the state’s remote
north.

3  CONSTITUTIONAL RECOGNITION
oF LocAL GOVERNMENT

Local government is not mentioned in the 1901 Australian Constitution.
It enjoys varying degrees of recognition and protection under state consti-
tutions, but as a general rule these can be altered simply by an Act of

19 John Abbott, ‘A Partnership Approach to Regional Planning in South East
Queensland’ (2001) 38(3/4) Australian Planner.

20 There are no dedicated wards or reserved seats for First Nations people in any
Australian local governments.
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state parliament, whereas changes to the federal constitution require a
referendum.?!

There have been two unsuccessful referendums seeking to recognise
local government in the Australian constitution. Each was supported
by federal Labor governments and opposed by the conservative Coali-
tion and most states. The first, in 1974, sought the explicit authority to
provide federal grants directly to local government bodies, rather than
through the states. The second, in 1988, would have required states to
maintain systems of democratic local government, albeit subject in all
respects to state laws. Both propositions were easily defeated. Neverthe-
less, in 2011 the federal Labor government began formulating proposals
for a third referendum. This was triggered by a High Court judg-
ment?? that cast doubt on the legality of some Commonwealth grants to
municipalities.’® As in 1974, the proposition was limited to that issue,?*
but again following widespread conservative and state opposition, the
referendum was abandoned in 2013.2%

At this stage, there is little or no prospect of revisiting the issue.
In addition to the inherent difficulty of passing referenda, three critical
factors are in play.?® First, recognition of Australia’s indigenous peoples
has taken priority, and is an area in which the Commonwealth can build
on existing constitutional authority. Secondly, there is no practical threat
to continued payment of Commonwealth grants directly to municipali-
ties, regardless of the constitutional position: federal MPs promote such
funding for their local constituencies; some of the larger programmes
(such as ‘Roads to Recovery’) were introduced by conservative federal

21 Cheryl Saunders, ‘Constitutional Recognition of Local Government in Australia’,
in Nico Steytler (ed) The Place and Role of Local Govermment in Federal Systems
(Johannesburg: Konrad-Adenauer-Stiftung, 2005) 47-63.

228ee Duncan Kerr, ‘Pape v Commissioner of Taxation: Fresh Fields for Feder-
alism?  https:/ /IrJaw.qut.edu.au/article /download /37 /36 ,/37-1-74-1-10-20120525.pdf
(accessed 1 August 2021).

23 Anne Twomey, ‘Always the Bridesmaid: Constitutional Recognition of Local
Government’ (2012) 38(2) Monash University Law Review 142-180.

24 Expert Panel on Constitutional Recognition of Local Government: Final Report
(December 2011), https://bit.ly/3v2ENtX (accessed 1 August 2021).

25 Australian Local Government Association: Constitutional Reform Campaign Website,
http://councilreferendum.com.au.

26 A referendum must gain majority support in a majority of states (that is, four out of
six), plus a national majority, and voting is compulsory.
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governments; and the states are not opposed because Commonwealth
grants reduce their need to provide support. Thirdly, it is now abun-
dantly clear that the states are likely to oppose any reference to local
government in the federal constitution that (depending on future High
Court interpretations) might undermine their authority or enable the
Commonwealth to re-direct funding support from the states to local
government.

On the other hand, there are opportunities—and perhaps growing
needs—to strengthen recognition of local government in state consti-
tutions.”” As noted above, the form of such recognition varies widely
and may be amended with relative ease. Typically, constitutions require
the establishment of elected local governments across all or part of the
state and empower the legislature to pass laws as it sees fit concerning
the boundaries, institutions, elections, and operations of those entities.
Some provide additional protections for local democracy. Queensland
requires that dissolution of an individual local government be ratified by
the legislative assembly, and that a referendum be held before a bill may
be passed that abolishes the system of local government altogether. In
South Australia, such a bill requires an absolute majority of both houses
of parliament, while Victoria defines local government as a ‘distinct and
essential tier’ of government and dismissal of an individual elected council
requires an Act of Parliament (importantly, a provision that may only be
changed by referendum). Local government could argue for such ‘best
practice’ provisions to be replicated in all states.

However, not one of the state constitutions guarantees democratic
local government even where this is the expressed wish of the people,
and the NSW constitution envisages that municipal councils might be
‘duly appointed’ rather than elected. Nowhere does local government
enjoy constitutionally entrenched powers or revenues, while both local
government Acts and other legislation (notably that governing land-use/
development planning) may include provisions which work to remove the
rights of communities to exercise meaningful control of their local affairs.

27 Saunders (n 21) 53-56.
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4  GOVERNANCE ROLE OF LocAL GOVERNMENT

Municipalities derive their powers and functions from a combination of
state local government Acts and related special-purpose legislation (for
planning, roads, environmental protection, public health, and so on).
The former prescribes a governance and operational framework, including
such matters as purpose and functions, electoral systems, revenue-raising
and financial management, corporate planning, meeting procedures, and
the like. Some capital city councils have supplementary Acts which include
additional or modified provisions, but the differences are minor. Provided
they act lawfully, all municipalities set their own budgets, choose and
employ their own staff, and have a ‘power of general competence’—or
its equivalent—to pursue the good governance of their local areas as they
see fit. Some states also empower municipalities to pass local laws.

Australia’s seven local government systems are all unitary and assign
essentially the same legal status, powers, and responsibilities to every
municipality. However, the huge differences in geography, scale, and
capacity have produced matching variations in what local governments
actually do. A remote rural shire may simply maintain roads, provide some
services as an agent of the state or Commonwealth, and advocate on its
community’s behalf; while a large regional centre or metropolitan local
government would offer a full range of municipal services (other than
those provided directly by state agencies) and play a significant role in
strategic planning, environmental management, and social and economic
development. These differences impact the way individual municipalities
see themselves and how they relate to state and federal governments (see
below).

In addition to their ‘core’ activities, municipalities may be required to
provide services or collect charges and levies on behalf of state govern-
ments, or pay levies to the states (for example, for emergency services
and waste disposal), and they are often also contractors to state or federal
agencies, notably in road construction and maintenance. Municipalities
and government agencies frequently play overlapping or complementary
roles in delivering services (for example, in public health and community
services, especially in Victoria) or administering regulations (for example,
development control, environmental management). In almost all cases,
however, the state agency is dominant.

Recent decades have seen a trend to contracting-out or corporatising
some local government services, especially in public works and waste
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management. A more business-like approach to service delivery was
strongly promoted under the National Competition Policy, which was
adopted by federal and state governments in 1995, and by the then Victo-
rian government’s policy of compulsory competitive tendering for many
municipal services (a policy since abandoned).?8

Since the 1950s, local government’s functions have expanded and
diversified considerably, whatever the mode of service delivery. Municipa-
lities have responded to community pressures to do more, as well as
to new state or Commonwealth legislation and funding programmes.
Key areas of increased activity include land-use and strategic planning,
environmental management, and economic development and community
services. In parallel with this expansion of local government functions,
there has been significant growth in the number of larger and better
resourced municipalities. This development has occurred partly by design
and policy intent (as in the number of amalgamations) but also as a
result of the rapid population growth in middle and outer metropolitan
areas, accessible coastal regions, and some inland urban centres. On the
metropolitan fringe, what were once large semi-rural shires are now
suburban cities with populations of 150-350,000 or more.

The development of corporate and strategic planning has been partic-
ularly important. Corporate plans became mandatory during the 1990s,
although some of the larger municipalities had already introduced new
planning and management systems of their own to handle their expanding
role.?” At the same time, local government has had to improve its
efficiency and effectiveness within a more competitive global economy.
This has engendered more sophisticated financial and asset management,
as well as performance monitoring, organisation development, bench-
marking, increased contracting-out of services, and joint delivery of
services to capture economies of scale and scope.

The emergence of ‘integrated” and ‘place-based’ strategic planning has
complemented this trend in improved corporate management. Munici-
palities are having to take a more synoptic view of trends and issues

28 Chris Aulich, ‘Markets, Bureaucracy and Public Management: Bureaucratic Limits
to Markets: The Case of Local Government in Victoria, Australia’ (1999) 19(4) Public
Money and Management 37—43.

29 Su Fei Tan and Sarah Artist, Strategic Planning in Australian Local Government:
A Comparative Analysis of State Frameworks (Australian Centre of Excellence for Local
Government, University of Technology Sydney, 2013).
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in their local areas, even when these may extend beyond the formal
responsibilities of local government, in order to handle new roles in
community services, environmental management, and economic develop-
ment. Concepts of sustainable development and the ‘triple or quadruple
bottom line’ (economic-social-environmental-cultural) have been parti-
cularly influential in this regard. In addition, municipalities have moved to
expand and intensify their efforts in community engagement. Several local
government Acts now require the preparation and implementation of
community engagement strategies, both as an integral element of strategic
and corporate planning as well as for a wider range of routine municipal
operations, including budgeting.3°

5 FiNnaANcCING LocAL GOVERNMENT

Municipal revenues and financial management are subject to detailed
regulation under local government Acts. Even so, municipalities do enjoy
a substantial measure of local choice in the way they manage their finan-
cial affairs, especially in the setting of expenditure priorities. They are
not legally prevented from running deficits from time to time, although
consistent deficit budgeting would undoubtedly attract some form of
intervention by the state minister. In practice, the goal is generally to
achieve ‘balanced’ budgets.

On average, municipalities fund over 80 per cent of their expenditure
from their own sources, mainly through property tax (‘rates’) and service
charges, plus investments and commercial revenues. The balance of
funding comes from federal and state grants. While limited, this revenue
base is well-matched to local government’s narrow range of mandatory
responsibilities. The larger urban municipalities, with their high property
values, can raise 90 per cent or more of their revenues locally and also have
the capacity to provide additional services and infrastructure to underpin
community well-being.

Typically, local governments carry little or no debt and the majority of
them appear to be financially sound, at least in the short-medium term.
There is a high degree of transparency and accountability: municipalities
report extensively both to state agencies and to their constituents, audits
are generally thorough, and financial corruption is very rare. Nevertheless,

30 Helen Christensen, ‘Legislating Community Engagement at the Australian Local
Government Level’ (2018) 21 Commonwealth Journal of Local Governance.
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longer-term financial sustainability remains a cause for concern.3! Since
2000, inquiries into the sector’s funding and/or financial sustainability
have been undertaken in all states (in some cases more than once) and
also nationally. There are several reasons for this.

First, the small (in population) rural and remote municipalities typically
lack sufficient capacity to raise revenue locally and are highly dependent
on central government grants. A 2008 study by the federal Productivity
Commission found that 20 per cent of local governments are dependent
on grants for at least 34 per cent of their revenue, while 10 per cent are
highly dependent, with grants accounting for 43 per cent or more of their
revenue.®? (It should be noted, however, that the latter are home to less
than 0.5 per cent of the Australian population.)

Secondly, many municipalities have accumulated substantial backlogs
in infrastructure maintenance and renewal. This has come about, at least
in part, from the need to fund increased responsibilities in planning,
environmental management, economic development, and community
services.3® Revenues have simply not grown fast enough to cover both
the new functions and adequate infrastructure maintenance. In addition,
municipalities are often averse to carrying debt, despite the fact that
borrowing is widely accepted as the appropriate way of funding costly
infrastructure with a life of several decades. This reluctance reflects (pre-
Covid) Commonwealth and state government rhetoric about the need to
minimise public sector debt; together with a reluctance to lock-in future
rates increases for the repayment of loans.

Slow revenue growth is in part a consequence of the high public
visibility of rates, which are raised mostly through annual or quarterly
payments. The Productivity Commission’s study found that, had rates
revenue nationally kept pace with GDP over the period 1990,/1991 to
2005,/2006, it would have been 20 per cent higher, and that many larger
urban municipalities could potentially raise enough revenue from their

31 See, for example, NSW Independent Local Government Review Panel (ILGRP
2013), Final Report: Revitalising Local Government, 25-29, https://bitly/3E4Sdd2
(accessed 1 August 2021).

32 productivity Commission, Assessing Local Government Revenue Raising Capacity
(Draft Research Report, Commonwealth of Australia, 2007). The Productivity Commis-
sion is a statutory body that undertakes independent investigations into economic and
policy issues referred by the federal government.

33 See, for example, NSW Independent Local Government Review Panel (n 31).
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own sources to dispense with most or all grant funding. However, coun-
cillors often reject proposals for substantial rate increases due to concerns
about opposition from ratepayers, and state politicians regularly engage in
rhetoric which suggests that municipalities are inefficient and rates exces-
sive. The NSW and Victorian governments limit annual increases in rates
to a set percentage. While municipalities may apply to exceed the limit,
the political risks and administrative effort of submitting complex appli-
cations discourages many from doing so, regardless of the evident need
for more revenue.

A third factor in this is the way in which financial pressures on local
government have been increased by ‘cost shifting’: state, and to a lesser
extent, federal governments may require or encourage councils to under-
take additional functions, but do so without providing adequate financial
support or the ability to raise additional revenues.?* Cost shifting also
occurs when state governments set statutory fees and charges below cost-
recovery levels; exempt their own agencies and other types of property
owners (for example, churches, charities, private schools, and even some
commercial enterprises) from paying rates; and force municipalities to
offer concessions on rates or fees and charges to pensioners (thus in effect
transferring a social welfare responsibility).

Despite the lack of any specific provision in Australia’s Constitution,
local government’s largest source of external funding is the Common-
wealth. As noted earlier, financial assistance grants (FAGs) were intro-
duced in the mid-1970s and have, since then, continued to increase
steadily under bi-partisan policies. Currently, these grants amount to
around AUD 3.0 billion per annum and are ‘untied’ (essentially uncon-
ditional). FAGs serve two purposes: first, they reduce the vertical fiscal
imbalance in the Australian federation that results from Commonwealth
dominance of all major forms of taxation; and secondly, they facilitate
partial horizontal equalisation between ‘rich’ and ‘poor’ municipalities.
They are distributed by state local government grant commissions that
determine relative needs and calculate the annual grant to each munici-
pality. All local governments receive at least a minimum per capita grant,
but about two-thirds of total funding is allocated to non-metropolitan
areas where municipalities are judged to have greater needs.

3% House of Representatives Standing Committee on Economics, Finance and Public
Administration, Rates and Taxes: A Fair Share for Responsible Local Government
(Parliament of the Commonwealth of Australia, Canberra, 2003).
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The Commonwealth also channels substantial support through special-
purpose assistance (notably for regional development projects and roads).
The ‘Roads to Recovery’ programme, introduced in 2000, provides a
minimum AUD 500 million per annum. Total Commonwealth funding
for local government, including smaller special-purpose grants, is now
more than AUD 3.5 billion per annum, roughly 10 per cent of the
sector’s total revenue.

6 SUPERVISING LocAL GOVERNMENT

Almost all aspects of municipal governance are subject to state control
and intervention. State governments have virtually unqualified powers to
establish and alter local government areas; to suspend or dismiss duly
elected councils and to appoint commissioners or administrators in their
place (usually following an inquiry); and to create appointed bodies to
undertake municipal functions in designated locations. In both Sydney
and Melbourne, for example, the urban renewal of some inner-city areas
has been placed in the hands of statutory authorities or state agencies,
even though these areas lie within the boundaries of well-resourced capital
city councils. Suspension or dismissal of elected councils occurs occasio-
nally in most states, either on the grounds of unsatisfactory governance
or as part of amalgamation processes.

Oversight is exercised through ministers for local government,
various departments, auditors-general, statutory pricing authorities, anti-
corruption commissions, ombuds and conduct committees or tribunals.
Municipalities must submit annual reports and other statistical and finan-
cial returns to state agencies, and the minister or his or her department
may undertake various forms of intervention if they consider it necessary
to do so. In Victoria, for example, the minister may appoint ‘municipal
monitors’ to observe governance processes and report on issues, provide
advice to the council, and make recommendations for further action. Also,
councillors and, in some states, municipal managers and staft, must abide
by detailed, statutory codes of conduct. Formal complaints about their
behaviour can be made by almost anyone, and subsequent inquiries can
lead to punitive action or even dismissal.

Supervision can, of course, be undertaken in a cooperative and
constructive fashion. There are numerous examples across Australia of
state departments and local governments or their associations colla-
borating to introduce improvements to management and governance.
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However, the political reflex of state governments tends to be one of
asserting their pre-eminence and authority and keeping local government
(and, as a result, local democracy and autonomy) in check. A related factor
is the frequently limited capacity and lowly bureaucratic status of state
local government departments, which tend to lack staff with sufficient
practical experience in municipal management or in-depth understanding
of the complex issues involved in local governance.

In several instances, local government is also subject to the
Commonwealth’s powers with respect to immigration, indigenous affairs,
and foreign affairs. Examples include rules (and sometimes threats)
concerning the way municipalities hold citizenship ceremonies and recog-
nise Australia Day (widely termed ‘Invasion Day’ among First Nations
peoples); environmental protection measures flowing from treaty obliga-
tions; and most recently a requirement for international agreements (such
as those for Sister Cities) to be vetted for any manifestation of adverse
foreign interference. Moreover, the Commonwealth may attach condi-
tions to grant funding as it sees fit. Surprisingly, however, it has taken
little or no action to protect the effectiveness of its billions of dollars in
grants to municipalities against the adverse impacts of state restrictions on
other local government revenues, such as rates and charges.

7  INTERGOVERNMENTAL RELATIONS

A literal interpretation of Australia’s Constitution places Commonwealth
and state governments on roughly equal terms, with little overlap in
functions, while local government is wholly subservient to the states. In
recent years, however, the practical reality has been one of Common-
wealth dominance and extensive functional overlap, including direct links
(both financial and functional) between the Commonwealth and local
government. This reflects the Commonwealth’s financial strength, derived
from control of both income and indirect taxes, as well as a series of High
Court decisions that have interpreted the Constitution in such a way as
to extend federal powers.3°

35 See Clement Macintyre and John Williams, ‘Australia: A Quiet Revolution in the
Balance of Power’, in Raoul Blindenbacher and Abigail Ostien (eds) Dialogues on Distri-
bution of Powers and Responsibilities in Federal Countries, Booklet Servies, Volume 2, A
Global Dialogue on Federalism (McGill-Queen’s University Press, 2005).
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Commonwealth and state constitutions and laws have very little to say
about intergovernmental relations and how to advance cooperation or
resolve disputes between governments. What has emerged in practice is
a framework of ministerial councils and other intergovernmental forums
and mechanisms. These have been mostly established administratively, but
also through complementary federal and state legislation in some key
functional areas, such as long-distance road transport. In the 1980s, local
government started to become part of this emerging framework, and
from 1992 to 2020 the president of the Australian Local Government
Association (ALGA) was a member of the peak Council of Australian
Governments (COAG), alongside the Prime Minister and first ministers
of the states and territories. Local government was also represented on
numerous ministerial councils. However, in recent years its involvement
has diminished (see below).3¢

7.1  Onganised Local Government

Australia has seven state and territory local government associations.
Together these constitute and control the Canberra-based Australian
Local Government Association (ALGA). Municipalities are members of
the state and territory associations, and their links with ALGA are
confined largely to attendance at national conferences. Funding of ALGA
by its parent associations is now insufficient to support a wide-ranging
role in federal forums and national policy debates; ALGA’s agenda is thus
confined to a few agreed priorities, chiefly focused on seeking additional
Commonwealth grants to municipalities.

ALGA is not local government’s only national voice. There are
several other groupings of municipalities—principally the larger and
better resourced ones—with a well-established federal presence. Examples
include the Council of Capital City Lord Mayors, representing the central
cities of each metropolitan region; the National Growth Areas Alliance,
consisting of rapidly growing municipalities on the metropolitan fringe;

36 For an overview of local government’s evolving intergovernmental relations, see
Graham Sansom, ‘What’s Fair? Intergovernmental Relations in Australia’, in John F
Martin and Emmanuel Brunet-Jailly (eds) Local Government in Australin and Canada:
The Challenge to Federation in a Glocalised World (University of Toronto Press, 2010)
179-212.
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and Regional Capitals Australia, advocating on behalf of larger non-
metropolitan towns and cities. In addition to these, professional institutes
engage in policy debates and have links with Commonwealth agencies.
These and other more specialised organisations fill gaps in ALGA’s agenda
and capacity, but with the accompanying risk of a local government Tower
of Babel.

State associations tend to be preoccupied with the ‘day-to-day’
working relationships between their member councils and government
agencies, as well as the provision of valued practical services to their
members, such as insurance, recruitment, industrial relations, and legal
advice. Their efforts and achievements in policy development are typi-
cally spasmodic and tend to be linked to advocacy on contemporary issues
of concern rather than innovative research and ideas about the future of
local communities and their governance. The associations often struggle
to reconcile the differing needs and opinions of their diverse member-
ship, one that typically includes numerous poorly resourced rural and
remote municipalities. This can produce a ‘lowest-common-denominator’
approach that inhibits meaningful contributions to ‘big-picture’ debates.
It also results in larger municipalities and regional groupings dealing
directly with ministers and agencies, opening the door for the states to
‘divide and rule’.

7.2  Local-State Relations

Relationships between local and state governments vary greatly from state
to state and over time, but generally tend to be somewhat uneasy and
unstable. This reflects the underlying forces at work: on the one hand,
local government is created by and legally subservient to the states, while
on the other, municipalities are accountable to their electors and local
government Acts have granted them a substantial degree of autonomy.
Moreover, many administrative, regulatory, and public works functions
can only be carried out effectively at the local level, and populous urban
municipalities are largely financially independent. While the states domi-
nate the delivery of major social services and networked infrastructure,
and have regionalised their biggest bureaucracies, they still need a partner
to “fill the gaps’ locally.

Given their complementary functions, state and local governments are
necessarily engaged in a more or less continuous operational dialogue,
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conducted by means of a raft of special-purpose consultative or advi-
sory committees. However, formal mechanisms for exchanges of views
on policy matters, or for joint-planning, have been less common, particu-
larly on a ‘whole of government’ basis. There is rarely a clearly articulated
statement of respective roles and responsibilities or shared priorities, and
effective coordination of activities is patchy.

Nevertheless, most states have a forum of some sort for regular meet-
ings between the premier and/or senior ministers and local government
leaders (the association, mayors, senior managers). Most have also seen
the negotiation of protocols or partnership agreements between state
and local governments on key policy issues, although such agreements
may prove short-lived if there is either a change of state government
or its political priorities and attitude towards local government alter. In
NSW, for example, an agreement signed in 2013 was abandoned only
a few years later following bitter disputes over proposed amalgamations.
By contrast, Tasmania’s arrangements for state—local dialogue and coop-
eration have lasted since the beginning of this century and survived a
change of government. This cooperative approach was exemplified with
the passing of the Greater Hobart Act of 2019, which aims ‘to assist coun-
cils ... and the State Government to better collaborate with each other in
the making of decisions that will affect strategic land-use planning, and
the provision of infrastructure in the Greater Hobart area’.

7.3  Local-Fedeval Relations

Since the early 1980s, there has usually been a federal minister with
the words ‘local government’ in his or her title, and the Common-
wealth’s policies have been a significant driver of the expansion in local
government’s role over the past half-century. The critical threshold in
local-federal relations came during the term of the Whitlam Labor
government in the early 1970s, with a combination of increased grant
funding and closer engagement of the Commonwealth in local and
regional affairs. Subsequent decades saw further initiatives to strengthen
local-Commonwealth relations and local government’s place in Australia’s
federal system. Those include the following:
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e Research into local and regional governance by the then Advisory
Council for Inter-government Relations during the 1980s, leading
to the second (1988) referendum on constitutional recognition.3”

e The establishment of a National Office of Local Government
and a dedicated Commonwealth-states Local Government Ministers
Council (also during the 1980s).

e ALGA’s involvement in the establishment of COAG in 1992.

e In 1995, the signing of a Commonwealth-Local Government
Accord which set out a shared policy agenda (though this was
abandoned the following year due to a change of government).

e A 2006 parliamentary resolution recognised the importance of local
government.

e Also in 2006, all governments adopted an ‘Inter-Governmental
Agreement Establishing Principles Guiding Inter-Governmental
Relations on Local Government Matters’.

e In 2008, the establishment of the Australian Council of Local
Government (ACLG) as a dedicated federal-local forum (abandoned
in 2013 following election of a conservative Coalition but revived by
a new federal Labor government in 2023).

e Funding of an Australian Centre of Excellence for Local Government
(ACELG) from 2009 to 2015.

e Since 2016, inclusion of local government in the negotiation and
implementation of several City and Regional Deals (Common-
wealth—state agreements for funding major infrastructure and facili-
ties in metropolitan growth areas and selected regional centres).

During the past decade, however, the impetus for federal-local coop-
eration on policy issues (as opposed to grant funding for projects) and
Commonwealth support for local government’s national presence has
waned. There is still a nominated (assistant) minister, but (apart from City
and Regional Deals) local government issues now occupy a lowly place in
a large, multi-functional department. The parliamentary resolution and
the 2006 intergovernmental agreement came to nothing. ACELG played
a valuable ‘research and development’ role but ceased operations in 2015.
Successive reviews of COAG’s network of ministerial councils have led

37 Saunders (n 21) 50-53.
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to the abolition of the Local Government Ministers Council and several
others that were particularly useful for local government.

In April 2020, COAG itself was summarily disbanded by Prime
Minister Scott Morrison as part of his reaction to the Covid-19 pandemic
(see below).3® Morrison claimed that COAG had been cumbersome
and ineffectual, ‘a place where good ideas went to die’.3” He wanted
a streamlined operation with a narrower agenda, focused in the first
instance on a collective response to Covid-19. Accordingly, COAG was
replaced by a ‘National Cabinet’ consisting only of first ministers that
would meet more frequently, mostly online and ‘behind closed doors’
with fewer advisers in attendance. ALGA was excluded from this, but
under the federal Labor government elected in 2022 it has been guar-
anteed attendance at one of National Cabinet’s quarterly meetings each
year.

8 PoriticAL CULTURE OF LocAL GOVERNANCE

Throughout Australia, local governments are now elected under a
universal adult franchise for residents, but with a supplementary prop-
erty franchise in all jurisdictions except Queensland and the Northern
Territory.*? The level of voter turnout in municipal elections varies widely
across the country. In Queensland, New South Wales, Tasmania, Victoria,
and the Northern Territory, voting is compulsory (as it is for state and
federal elections throughout Australia) and turnout averages about 80—
85 per cent (5-10 per cent lower than state and federal elections). In
South Australia and Western Australia, voting is voluntary and turnout is
typically low (30-35 per cent). Measures such as postal voting have been
introduced to encourage greater participation.

38 Bill Browne, Staze Revival: The Role of the States in Australin’s COVID-19 Response
and Beyond (The Australia Institute, July 2021), https://bit.ly/3upUIlcO (accessed 1
August 2021).

39 ABC News, ‘COAG is No More as Scott Morrison says National Cabinet will Replace
Old System in Wake of Coronavirus’ (29 May 2020), https://ab.co/38s0VGj (accessed
1 August 2021).

40 A ‘property franchise’ gives a vote to owners of property as well as residents. See

Yee-Fui Ng, et al. ‘Democratic Representation and the Property Franchise in Australian
Local Government’ (2016) 76(2) Australian Journal of Public Administration 221-236.
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The level of overt party politics in Australian local government is
highly variable. In some states, party politics is seen as contrary to
a preferred culture of cooperative community governance, but overall
it appears to be increasing, especially in major metropolitan areas and
regional cities. For ambitious politicians, success in local government can
often lead to positions in state or federal parliament, while control of a
large, strategically placed municipality is increasingly seen as a glittering
political prize in itself. The Labor and Greens parties tend to be more
visible at the local government level, but the Liberal Party is now also
becoming more openly engaged in urban areas. Liberal-leaning business-
oriented and ‘ratepayer’ or ‘progress’ groups are not uncommon, and in
rural Australia, many ‘independent’ councillors are seen as aligned with
the National Party. Local elections do also feature many truly indepen-
dent candidates with no party affiliations, but they may forge electoral
alliances to improve their chance of winning seats.

There are approximately 4800 local councillors across Australia,
roughly five times the number of state and federal parliamentarians. On a
per capita basis, the number of councillors is relatively low by international
standards. This reflects the large average population of municipalities; the
legislative limits applied to the number of councillors (no more than 15
everywhere except the city of Brisbane); and the lack of elected lower-tier
(‘community’) councils and regional bodies. On average, an Australian
councillor represents more than 5000 people, and in larger metropolitan
and regional municipalities he or she may have 10-15,000 and even, in
several cases, more than 20,000 constituents. Yet (with the sole excep-
tion of Queensland), councillors work mostly part-time, receive only
expenses and/or modest allowances, and must perform their duties with
little administrative or research support. Historically, this represents both
a persistent ‘volunteer’ culture as well as the desire of property owners to
keep costs low. It certainly tends to limit the number and type of people
who feel able to stand for election.

Little information is available on the demographic profiles of elected
councillors. Data from NSW indicates that councillors as a group tend
not to reflect their communities in terms of gender, age, or social
class. In 2014, 73 per cent of councillors (but only 49 per cent of the
population) were men, while women accounted for just 27 per cent of
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councillors (although that figure rose to 39 per cent in 2021).*! Similar
disparities exist in terms of age and levels of education. While a fifth of the
population is aged 18-29, a mere 4 per cent of councillors were drawn
from this age group; and, in the 2016 census, the majority of council-
lors identified themselves as ‘professionals’ compared to only 37 per cent
of the population. Thus older, professional men are over-represented on
local councils. In addition, in the absence of hard data, anecdotal evidence
suggests that indigenous peoples, ethnic minorities, LGBTQ groups, and
people with disabilities are all significantly under-represented in elected
councils.*?

Political governance continues to reflect the neoliberal and associ-
ated managerialist tendencies of the late twentieth century.*3 Nearly all
municipalities operate in accordance with the ‘council-manager’ model.**
Except in the City of Brisbane, regardless of size of population and
budget, the elected body comprises only 7-15 councillors; there is no
‘cabinet’; and neither councillors nor mayors have executive powers as
such. Mayors may be directly (‘popularly’) elected by the voters for the
full term of the council (four years), or elected by and from the council-
lors, in which case mayoral elections take place every one or two years.
Most local government Acts now give mayors some additional respon-
sibilities as the leader of the elected council and the local community
(such as liaising with and guiding the chief executive on policy issues and
representing the municipality in intergovernmental forums). Also, mayors
may even enjoy a quasi-executive role through delegated authority if
they enjoy clear majority support among the councillors and /or a strong
personal mandate. This occurs particularly in capital city councils and

41 NSW Office of Local Government, NSW Councillor and Candidate Reporr 2012,
Local Government Elections (Office of Local Government, Nowra, 2014), https://www.
algwa.org.au/docs/candidates.pdf (accessed 1 August 2021).

42 Tan (n 7).

43 Su Fei Tan, Alan Morris and Bligh Grant, ‘Mind the Gap: Australian Local Govern-
ment Reform and Councillors’ Understanding of their Roles’ (2016) 16 Commonwenlth
Journal of Local Governance.

44 See, for example, James H Svara and Kimberly L Nelson, ‘Taking Stock of the
Council-Manager Form at 100’ (August 2008) Public Management 6-15.
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in larger municipalities where a popularly elected mayor belongs to an
entrenched majority party or group.*

Since the 1990s, however, local government Acts have placed imple-
mentation of the elected body’s plans and policies, along with all routine
operations of the organisation (including the hiring and firing of all other
staft), in the hands of a chief executive. Councillors are expected—in
their new role as a kind of ‘board of directors’—to focus on governance,
policy, oversight, and performance review. “The elected council oversees
the activities of the council but is not involved in the day-to-day running
of the council. The “shareholders” of a public company can be likened to
a local community’.#¢ This approach can lead to difficult relationships
between councillors and management, especially if the chief executive
seeks to limit the decision-making role of the elected body and resists
interventions by individual councillors on behalf of their constituents.*”
Such tensions become particularly significant when most senior officers
are on relatively short-term, performance-based contracts and may be
summarily dismissed.

Councillors often struggle to understand how and where to draw the
(frequently blurred) line between ‘policy’ and ‘administration’. Many can
articulate the conceptual difference, but find it very hard to express in
practice, especially given the far-reaching administrative and, in effect,
political power which is placed in the hands of the chief executive.*® This
applies particularly to the chief executive’s capacity to set parameters for
council agendas and to shape the information provided to councillors, as
well as the power to lead policy development by drafting strategic and
corporate plans and budgets.

Tensions also arise from the expectation that the councillors will work
smoothly as a collective. This ignores the reality that every councillor

45 Graham Sansom, ‘The Evolving Role of Mayors: An Australian Perspective’, in
Graham Sansom and Peter McKinlay (eds) New Century Local Government: Common-
wealth Perspectives (Commonwealth Secretariat, London, 2013) 212-239.

46 NSW Office of Local Government, Councilor Handbook (Office of Local Government
NSW, Nowra, 2017) 8, https://www.olg.nsw.gov.au/councils/councilors/councilor-han
dbook (accessed 1 August 2021).

47 John Martin and Roland Symons, ‘Managing Competing Values: Leadership Styles
of Mayors and CEOs’ (2002) 61(3) Australian Journal of Public Administration 65-75.

48 Tan (n 7).


https://www.olg.nsw.gov.au/councils/councilors/councilor-handbook
https://www.olg.nsw.gov.au/councils/councilors/councilor-handbook

3 AUSTRALIA 73

is answerable to his or her constituents, may be a member of a poli-
tical party or group, and may see his or her position as a councillor as
leading to a position in state or federal parliament. Different perspectives
and priorities are inevitable, and these can give rise to robust political
debate. In addition, local government Acts require formal decision-
making to be conducted almost entirely in public meetings: a situation
more likely to generate theatrics than thoughtful ‘boardroom’ discussion.
Closed meetings are usually strictly limited to matters affecting individual
members of staff or deemed commercial-in-confidence. Councillors may
establish committees and delegate some aspects of decision-making to
them, but these committees also normally meet in public, with their
recommendations to be considered at the next council meeting.

Most council meetings are accompanied by very lengthy and complex
agenda papers that councillors are expected to absorb and understand in
order to discharge their statutory decision-making functions: ‘Meeting
or business papers should be of sufficient quantity and quality to allow
all councillors to do their job properly and effectively’.** While some of
the content will be routine matters and updates, the agenda papers often
include lengthy technical reports. There may also be further background
and policy papers which are distributed separately to read, as well as papers
from preceding committee meetings. For part-time councillors, dealing
with such a mass of papers can and often does become impossible in terms
of both the hours of reading required, not to speak of the political and
intellectual demands imposed in processing them.

At the same time, municipalities face steadily rising demands for good
governance and accountability to both their local communities and state
governments. Greater accountability to the community is reflected in
requirements for better and more continuous public reporting, improved
access to information, and preparation of comprehensive engagement
strategies that go beyond consultation and provide opportunities for
local people and key stakeholders to contribute more effectively to
decision-making processes.’® Tensions may well arise concerning the
respective roles of elected councillors and management in these processes
of engagement.

49 Ibid, 28.

50 Emanuela Savini and Bligh Grant, ‘Legislating Deliberative Engagement: Is Local
Government in Victoria Willing and Able?’(2020) 79(4) Australian Journal of Public
Administration 514-530.
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9 Covip-19’s IMPACT ON THE ROLE
OF LocAL GOVERNMENT

Both constitutionally and operationally, the primary responsibility for
addressing the public health dimension of the Covid-19 pandemic
fell to state governments, which also took wide-ranging action in
support of their economies. However, the Commonwealth dominated
the economic response, raising huge borrowings to provide fiscal stim-
ulus and boost social security payments. It also controlled Australia’s
international borders, the aged care sector, and vaccine supplies and
distribution. As well, the Commonwealth assumed—or tried to assume,
with mixed success—responsibility for national leadership and coordina-
tion. As described above, this involved frequent online meetings between
first ministers and led to the establishment of National Cabinet as a
replacement for COAG, with local government excluded.

There is some irony here. As the ‘frontline’ agencies, municipalities
were severely impacted by the pandemic. Within their limited resources,
they did a great deal to support local economies and communities, acting
on their own initiative as well as at the urging of state governments. Some
states provided substantial financial support to help maintain municipal
employment, but the Commonwealth declined to include local govern-
ment in its national ‘Jobkeeper’ programme as it deemed municipalities
to be purely a state responsibility.

The pandemic obliged municipalities to make far-reaching changes
to modes of service delivery and to close facilities—such as customer
service centres, libraries, child-care services, leisure facilities, and commu-
nity centres—where people gather together. Council meetings had to
move online and, wherever possible, staff worked from home, necessi-
tating action to strengthen their I'T and communications skills. Large
numbers of staff were reassigned to other roles or required to take
unpaid leave; some were retrenched. In addition, many councils intro-
duced programmes to support local businesses and community well-
being, including action to minimise the adverse impacts of isolation and
loneliness.

Changes and reductions in service delivery reduced municipal revenues
as income streams from fees and charges declined. There were many
efforts to assist struggling businesses and households: rates relief, accel-
erating payment of local suppliers, rent relief for tenants in council
buildings, waiving various fees and charges, and new or increased grants
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programmes for economic and community development. These all came
at a substantial cost, and there are likely to be lasting impacts on munic-
ipal budgets: reductions in own-source revenue will be locked-in and
make it difficult for some municipalities to contribute effectively to
promoting post-Covid recovery in their communities, on top of their
own financial recovery. In a 2021 survey, 59 per cent of local government
chief executives reported negative impacts on their municipality’s finan-
cial sustainability, with that figure rising to 73 per cent in metropolitan
areas.”!

The Covid-19 pandemic also impacted the demographic profile of
some local government areas. The Australian Bureau of Statistics reported
that in July, August, and September of 2020, Australia’s capital cities
experienced a net loss of 11,200 people due to internal migration.>? This
is the highest loss since records began. As people moved to working-
from-home arrangements, some also gained greater freedom of choice in
where they live, and the high cost of living in the major metropolitan
areas provides an incentive to consider moving to attractive coastal or
rural locations. This may well have significant longer-term implications—
both positive and negative—for regional and metropolitan municipalities
alike. Similarly, there was the additional impact of potential lasting down-
turns in the influx of tourists, backpackers, farmworkers, and international
students to both metropolitan and regional areas.

Importantly, the Covid crisis empowered and emboldened the states.
They appeared to relish their opportunity to demonstrate their capacity in
public health roles and exercise their constitutional authority, notably in
the popular measure of closing state borders to prevent the spread of the
virus.>® The pandemic also highlighted and reinforced the central impor-
tance of relations between the Commonwealth and the states. By contrast,
it appears to have weakened local government’s position in terms of its
overall political profile, particularly relative to the states. The financial
capacity of municipalities to accept additional responsibilities has also been
reduced, at least in the short to medium term while they recover from

51 Davidson Consulting, Awustralian Local Government CEO Index 2021, https://bit.
ly/3up3NMC (accessed 1 August 2021).

52 Australian Bureau of Statistics, Regional Internal Migration Estimates Provisional
(2021) ABS catalogue number 3412.0.55.005, https://bit.ly/3rdlFby (accessed 1 August
2021).

53 Browne (n 38).
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revenue losses and unplanned expenditures, though there are concerns
that this may become a lasting trend. All in all, despite the essential
contribution municipalities made to tackling the epidemic, the impact of
Covid-19 could leave local government in a significantly weaker position
than before.

10 EMERGING ISSUES AND TRENDS

A decade ago, nearing the end of the Rudd-Gillard Labor federal govern-
ment, the president of ALGA was a member of COAG; ALGA was
also represented on numerous ministerial councils and inter-government
committees; the federal local government minister was a senior member
of cabinet; his predecessor had established the high-level Australian
Council of Local Government (ACLG) as a vehicle for direct federal-
local relations, and funded the Australian Centre of Excellence for Local
Government (ACELG) together with a range of local government reform
and development initiatives; and there was agreement in principle on
holding a third referendum on constitutional recognition.

Local government seemed to have met the first part of the challenge
identified by Chapman and Wood in the early 1980s: “To survive as
part of the body politic local government must accustom itself to, and
be seen to be, operating as part of the intergovernmental network’.5*
However, Chapman and Wood had also made it clear that intergovern-
mental negotiations demand much more than simple advocacy of local
concerns and perspectives: ‘Advocates respond to issues: what is needed
to protect local interests in the intergovernmental system is not advocacy
alone, but full-time involvement in the political and administrative activity
of the federal and state governments’.>® In these terms, local government
has been found wanting. It has failed to grasp and pursue the longer-
term ‘big-picture’ opportunities presented by COAG, ACLG, ACELG,
and ongoing federal support for reform and development. Instead, it
has focused its energies on what again proved to be the holy grail of
constitutional recognition, while continuing to couch its relationship with
the federal government principally in terms of the need for increased

54 RJK Chapman and Michael Wood, Auwustralian Local Government: The Federal
Dimension (George Allen and Unwin, Sydney, 1984) 12.

55 Tbid., 167-168.



3 AUSTRALIA 77

financial support, rather than emphasising the expertise and resources
municipalities could bring to national agendas.

This response may be ascribed to several related factors: the hold that
the state associations have over ALGA,; their inevitable preoccupation
with state—local relations; and the very large number of resource-poor
rural and remote shires. The result is a tendency to pursue and adopt
‘lowest-common-denominator’ policies that highlight areas of weakness
rather than the strengths of large metropolitan and regional city govern-
ments, particularly their capacity to play an expanded role. Nationally,
local governments can agree on the importance of federal grants and the
desirability of constitutional recognition, but not much else. As Nicola
Brackertz observed in 2013:

there appears to be a persistent reluctance on the part of local government
to take up its own cause and initiate change. This is evidenced, for example,
by the fact that although local government peak bodies have initiated a
number of inquiries, local government has been hesitant to put together
and action packages of reforms, leaving responses to the recommendations
of inquiries largely to state and federal governments.?©

There have been several other contributing factors. The new federal
minister appointed after the 2010 election proved to be more interested in
regional economic development than the relationship with local govern-
ment; municipalities in Queensland were preoccupied with implementing
the sweeping amalgamations that took place in 2007-2008; and the atten-
tion of local government in Western Australia and NSW had also become
focused on state government reform initiatives.

Whatever the explanation, subsequent events point to a significant
downturn in local government’s federal presence. The conservative Coali-
tion in office during 2013-2022 showed little or no interest in a
federal-local dialogue, even though it maintained high levels of both
general-purpose financial assistance and, especially, grants for local and
regional projects. The latter include (non-metropolitan) regional devel-
opment programmes, strongly supported by the National Party; and the
2016 City Deals initiative, which now encompasses nine metropolitan

56 Nicola Brackertz, ‘Political Actor or Policy Instrument? Governance Challenges in
Australian Local Government’ (2013) 12 Commonwealth Journal of Local Governance
3-19.
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areas and major regional centres, as well as ‘Regional Deals’ in three other
locations. Remarkably, however, it appears that neither the participating
municipalities nor ALGA have sought to generate a national conversation
about how these programmes might be networked as part of a broader
federal-local agenda.

The culmination of a decade of steadily declining institutional engage-
ment between the Commonwealth and local government was reached in
2020 with Prime Minister Morrison’s decision to exclude ALGA from
the new ‘National Cabinet’. Evidently, the premiers and chief minis-
ters supported this approach, and there is little doubt they would have
been pleased not to have local government—their underling but poten-
tial rival for Commonwealth support—at the table. Indeed, recent years
have seen a re-assertion of state primacy and control over municipalities.
For example, Victoria has joined NSW in capping annual rates increases
while, having failed to legislate rate-capping as such, the South Australian
government has empowered its Essential Services Commission (a pricing
authority) to oversee municipal financial plans.>” Several states have
implemented land-use planning ‘reforms’ that transfer decision-making
authority from municipalities to state ministers and their appointees. Most
have subjected councillors to more demanding codes of conduct and
complaints procedures, while elected councils that exhibit failures (real or
perceived) to deliver good governance have been exposed to additional
avenues for state intervention, suspension, or dismissal.

Perhaps state governments want to ‘put the genie back into the bottle’.
Having established democratic local government, given it a significant
degree of autonomy plus the power of general competence, watched the
growth of large metropolitan municipalities and initiated across-the-board
amalgamations, they worry that their creation may become an out-of-
control rival for status and resources. In the foresecable future, Australia
will have a string of local governments with populations of 400,000 or
more, big budgets, extensive professional and technical resources, signifi-
cant international links on issues such as climate change, and undoubted
capacity to partner directly with the Commonwealth in major initia-
tives. Effective local democracy on that scale could disrupt the exercise
of the powers of the states to determine infrastructure and develop-
ment priorities and promote business investment in property, transport,

57 Statutes Amendment (Local Government Review) Act 26 of 2021.
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mining, energy, industry, or agriculture. Local objections may hinder
favoured projects, while uncontrolled municipal rates and charges may
impede increases in state land tax and other revenues from property
development.®8

Faced with these and other challenges, Australian local government
in the early 2020s seems to lack a collective sense of direction. For the
most part, it tends to focus on local gains even at the expense of—
rather than together with—more substantial advances achievable only
through collaborative efforts. Municipalities appear to lack interest in
pursuing a broader and more robust localist agenda,®® perhaps because
it might entail devolving some of their own functions to communities,
and granting meaningful authority to cooperative regional entities that
could partner more effectively with state and federal governments.® On
the whole, their response to increasing state oversight and intervention
has been notably incoherent. State associations tend merely to react to
individual government practices, decisions, or proposals that are seen to
disadvantage a substantial number of their members, rather than promul-
gate a rounded set of their own policies for community well-being. This
may be due in part to a lack of high-profile leaders with the reputation and
authority needed to speak for local government as a whole and achieve
a more constructive relationship that advances community and regional
governance. In the absence of productive relationships with the states,
local government is bound to struggle for support in federal forums. The
difficulty is compounded by ALGA’s very limited resources and agenda,
plus the existence of competing national voices.

In 2016, Local Government Professionals Australia published
Australin in a Century of Transformative Governance: A Federation for
Communities and Places.®" The paper observed that the value of local
action is often overlooked in the workings of the Australian federation,
but also noted that:

58 Sarah De Vries, ‘Australian Local Government’s Contribution to Good Governance
on Major Projects: Increasing Information, Participation and Deliberation’ (2021) 24
Commonwealth Journal of Local Governance.

59 Sansom (n 11).

60 Sansom (n 10).

61 Mark Evans and Graham Sansom, Australia in a Century of Transformative Gover-
nance: A Federation for Communities and Places (Local Government Professionals
Australia and University of Canberra, Institute for Governance and Policy Analysis, 2016).
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collaborative governance involving local citizens and all key stakeholders is
the only way in which Australia can bring to bear all the skills and resources
required to address 215t century challenges ... local government could
make a far greater contribution to the success of the federation as part
of a concerted campaign to promote collaboration between governments,
business and civil society at local and regional levels.

The 2016 paper documented some of the plentiful evidence that
shows the highly beneficial—and increasingly essential-contributions that
municipalities, both individually and in groups, are making to a range
of national agendas. As noted earlier, most municipalities performed
strongly during the Covid crisis, supporting local communities and
economies. Many are focused on improving relationships with Australia’s
First Nations peoples and their unacceptable social and economic disad-
vantage; on the needs of an ageing population; and on climate change,
promoting renewable energy and advancing a circular economy.®> While
regional cooperation remains patchy, there are good examples of how to
make it work and of the gains to be made when it does, such as the
leadership displayed by the South East Queensland Council of Mayors
in securing the 2032 Summer Olympics for Brisbane. Moreover, there
is surely considerable scope to network the various ‘special-purpose’
national organisations and combine their resources in a concerted effort
to reinvigorate local government’s role in the federation.

The central lesson of the last half-century is that Australian local
government flourishes when it gains active Commonwealth engagement
and support for its role—not just financial assistance and project grants—
to offset the centralist and controlling tendencies of the states. In the
wake of Covid-19, those tendencies appear stronger than ever. There is
now an evident risk that, at least in some parts of the country, munic-
ipalities will be relegated simply to the role of ‘line managers’,®3 while
the ideals of ‘local democracy’ become no more than empty words.®*
Local government might not be facing an existential threat, but to secure

62 One-hundred-and-forty local governments, representing 50 per cent of Australia’s
population, are members of the Cities Power Partnership taking action on climate change.
See https://citiespowerpartnership.org.au (accessed 1 August 2021).

63 Australian Housing and Urban Research Institute (n 15).

64 Graham Sansom, ‘Not So Simple: The Origins and Implications of Central Coast
Council’s “Financial Calamity”” (LogoNet Australia, 2021), https://bit.ly/3xkkgDN
(accessed 1 August 2021).
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a valued role in the federation it needs to strengthen its democratic
base, demonstrate its collective worth, and engender consistently produc-
tive relationships at all levels. It may now have an opportunity to do
just that. In May 2022 Australians elected a federal Labor government
under Prime Minister Anthony Albanese, who was the local government
minister from 2007 to 2010 and responsible for supportive initiatives such
as the establishment of ACLG and ACELG. Labor’s 2022 election plat-
form recognised local government’s potential to play a significant role in
the federation. Among other things, it foreshadowed reinstating ACLG
and restructuring the City Deals as genuine partnerships involving local
government. The ball is now in local government’s court to seize the
opportunity by crafting an effective national response.
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This chapter explores the role of local government in Austria’s federal
system. It argues that municipalities play a rather junior role compared to
federal and Linder government levels, and that the practice of ‘three-level
federalism’ is essentially confined to financial relations, though even here
local governments do not really enjoy equal standing. Unsurprisingly, the
associations representing local government continue to call for a stronger
voice in political and constitutional affairs. In addition, the chapter shows
that while various crises (especially those besetting the smaller municipa-
lities) exacerbate structural problems, they can also work as catalysts for
much-needed reform. The global financial crisis of 2007-2008 played
precisely such a role; whether the Covid-19 pandemic will do so too
remains to be seen.
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1 CouNTRY OVERVIEW

As a country made up predominantly of mountain, forest, and grassland
regions, Austria’s local government structure is characterised by its high
number of small and rural municipalities. In 2020, 8.9 million people
lived in a territory of 83,883 km? comprising a total of 2095 municipal-
ities.! Of these municipalities, 1842 (88 per cent) have less than 5000
inhabitants, 244 have between 5001 and 50,000 inhabitants, and only
nine have populations larger than that.> While six municipalities are home
to no more than 100 people, the capital city Vienna has a population of
1.9 million, or some 22 per cent of Austria’s total population. Vienna
and the eight next largest cities drive population growth and are forecast
to account for nearly two-thirds of this growth up to 2040.3 Meanwhile,
40 per cent of Austrian local governments have experienced a decline
in population over the last decade, with small rural municipalities in the
northern parts of Styria, Carinthia, and Lower Austria being the most
affected.

With regard to general socioeconomic indicators, the country has
benefitted from positive long-term trends, even though the Covid-19
pandemic is having a significant impact. Compared to many other coun-
tries, Austria is relatively wealthy, as can be seen in its high Human
Development Index (HDI) score of 0.92 in 2020, which gave the country
a ranking of 18th place in the world in that year.*

In terms of the legal and political system that sets the scene for local
government, several characteristics should be borne in mind. Austria
belongs to the civil law tradition and was established as a ‘democratic

L Statistik Austria, ‘Population Reaches 8.93 Million at the Beginning of 2021°, www.
statistik.at/web_en/statistics /PeopleSociety /population /125348 .html (accessed 9 June
2021).

2 Osterreichische Gemeindebund, ‘Struktur der Gemeinden’, https://gemeindebund.
at/themen-zahlen-und-fakten-struktur-der-gemeinden/ (accessed 9 June 2021).

3 OROK, ‘Kleinrdumige Bevélkerungsprognose fiir Osterreich 2018 bis 2040° (2019),
www.oerok.gv.at/fileadmin/user_upload/Bilder/2.Reiter-Raum_u._Region/2.Daten_
und_Grundlagen/Bevoelkerungsprognosen /Prognose_2018 /Bericht_BevPrognose_2018.
pdf (accessed 9 June 2021).

4 UNDP, ‘Human Development Report 2020. The Next Frontier: Human Devel-
opment and the Anthropocene’, http://hdr.undp.org/en/2020-report (accessed 9 June
2021).
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republic’® and ‘federal state’ consisting of nine ‘autonomous Linder’®
in 1920. Its politics have long been dominated by two parties: the Social
Democratic Party of Austria (SPO) and the conservative Austrian People’s
Party (OVP). Their combined share of votes amounted to more than 80
per cent in all the national parliamentary elections held between 1945
and 1986. Since then, however, other parties (especially the right-wing
Freedom Party of Austria, FPO, and, more recently, the liberal-left Green
Party) have become increasingly influential. In January 2020, a federal
government coalition brought together the OVP and the Greens to form
a ruling bloc. Meanwhile, in the Ldnder, the two-party domination of
politics has declined similarly, and though the OVP and the SPO still
hold all governor positions (the OVP with six and the SPO with three),
ruling coalitions in six of the nine Lander include various smaller parties.

2 HiSTORY, STRUCTURES,
AND INSTITUTIONS OF LOoCAL GOVERNMENT

Autonomous municipalities in Austria were the fruit of the liberal-
democratic revolution of 1848, and the following year witnessed the
adoption of both a new constitution and with it a Provisional Law on
Municipalities. In 1862, a further new law established several elements
of local government which continue to exist today, including the differ-
entiation between delegated and autonomous powers. Due to political
disagreements, the Austrian Constitution of 19207 included only general

provisions on local government and any reforms were deferred until
19258

5 Constitution of 1920, article 1.
6 Constitution of 1920, article 2.

7 The Austrian Constitution in a broad sense consists of the main document, that is,
the Federal Constitutional Act of 1920, a number of additional federal constitutional acts,
single constitutional provisions in ordinary federal laws and certain international treaties
with constitutional rank. ‘The Constitution’ in this chapter refers to the main document
adopted in 1920. If other parts of constitutional law are referred to (for example, the
1948 Financial Constitutional Act), this is done explicitly.

8 Harald Eberhard, ‘Austria. Municipalities as the “Third Tier” of Austrian Federalism’,
in Carlo Panara and Michael R Varney (eds) Local Government in Europe: The ‘Fourth
Level’ in the EU Multilayered System of Governance (Routledge, 2015) 1-25.
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Pending some consensual solution, the basic provisions of the 1862 law
remained in force until 1962. It was only then—a full century later—that
a comprehensive constitutional amendment took place. This amendment
supplemented the local government principles of 1920 with a number
of more concrete provisions, especially regarding the relations between
the mayor and the municipal council. Subsequent amendments have
addressed the regulation of municipal associations and the possibility of
introducing instruments of direct democracy (1984); the constitutional
entrenchment of Austria’s two local government associations (1988); the
authorisation of the Linder constitutions to opt for direct mayoral elec-
tions (1994); and authorisation of inter-municipal cooperation (2011).

Despite these substantial amendments, today there is still no provi-
sion for autonomous entities standing between Austria’s Lander and
the municipalities such that the latter can be regarded as synonymous
with ‘local governments’.? The 79 district commissions (Bezirkshaupt-
mannschaften) that stand above the municipalities are merely admi-
nistrative units which perform a variety of functions for the federal
and Land governments and are led by civil servants of the respective
Land instead of by political bodies. The Constitution of 1920 in fact
already had enabled second-tier local governments with elected authori-
ties. This was done by pooling ‘ordinary’ municipalities and thus creating
so-called ‘regional’ municipalities (Gebietsgemeinden).'® However, esta-
blishing these was dependent on a constitutional amendment—and lack
of political consensus has made this impossible ever since. As a result,
across the country ‘ordinary’ municipalities have remained the only tier
of local government (as the government level closest to the people). There
is no direct rule by the federal or Linder governments over any parts of
Austrian territory, including even military areas.

The Austrian Constitution adheres in general to the principle of muni-
cipal uniformity, though the 15 cities constitute an important exception
to this. In terms of article 116(3) of the Constitution, certain cities have
their own statutes and perform both ordinary municipal functions and
those exercised concerning other municipalities by the above-mentioned

9 Anna Gamper, ‘The Third Tier in Austria: Legal Profiles and Trends of Local
Government’ (2008) 8(1) Croatian Public Administration 71-94.

10 Article 120.
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district commissions.!! A first group of cities enjoys this status on account
of their historical rights. Most of these rights remain important today.
For example, all Lander capitals except for Bregenz (Vorarlberg) have
their own statute, though similar historical rights also apply to Rust (in
Burgenland), despite its only having 2000 inhabitants. Explicit recogni-
tion by their respective Land grants this status to a second group of cities.
Article 116(3) stipulates as conditions for this that the city must have a
population of at least 20,000 inhabitants; that the interests of the Land
are not impaired; and that there is a specific request from the municipality
concerned. Only when these conditions are met can an ordinary Land
law enact city statute. Other categories of local government are Austria’s
186 cities (without the ‘own city’ statute) and 771 market towns. These
are ordinary municipalities from a constitutional perspective and merely
have their importance recognised with this designation through Lander
legislation.

In line with the principle of municipal uniformity, there are few asym-
metries from a legal perspective: the cities with own statutes performing
district functions!?; the status of the capital Vienna as the only city which
is also a Land'3; the obligation of municipalities with at least 10,000
inhabitants to undergo an audit by the Austrian Court of Auditors'#; and
tax revenue-sharing based on the population size of local governments.

A predictable corollary of the principle of municipal uniformity, which
requires all to basically fulfil the same responsibilities, is that municipali-
ties are struggling in terms of their administrative and financial capacities.
For this reason, inter-municipal cooperation through agreements and the
creation of joint institutions has become extremely important. With the
rising demand for costly social services such as old-age homes, nurseries,
and after-school child care, joint provision is becoming the norm.

With regard to inter-municipal cooperation in general and municipal
associations (Gemeindeverbinde) in particular, recent decades have shown
the clear advantages of having partial and flexible regulation at both

11 On their role in a comparative perspective, see Karl Kossler and Annika Kress, ‘Euro-
pean Cities between Self-Government and Subordination: Their Role as Policy-Takers and
Policy-Makers’, in Ernst Hirsch Ballin et al. (eds) European Yearbook of Constitutional
Law 2020: The City in Constitutional Law (TMC Asser Press, 2021) 273-302.

12 Article 116(3).
13 Article 108.
14 Article 127a.



88 K KOSSLER

the federal and Land levels.'®> Municipal associations (which grew from
285 in 1980 to 2500 in 2012) are distinct legal entities under public
law and have been regulated since 1962 by article 116a of the Consti-
tution.'® They are used in particular in areas which need considerable
investment. Voluntary associations are local initiatives which are approved
by the respective Land if certain constitutionally entrenched criteria are
met. Mandatory associations may be established by either federal or Land
legislation after consultation with the municipalities concerned, and are
often concerned with specific issues such as waste management. In both
cases, however, it is the associations that act instead of the participating
municipalities, and the latter do not have a legal right to issue instructions
which bind the former.

A constitutional amendment in 2011 brought in several major changes.
First, associations can now be established to fulfil more than a single
purpose, though the principles of economy, efficiency, and expediency
and the status of the participating municipalities as self-governing enti-
ties!” exclude the possibility of transferring too many, or too essential,
autonomous functions to an association.!® Secondly, the reform enabled
the creation of associations across Lander boundaries. Thirdly, all institu-
tions of associations that are to perform autonomous functions have to
be established according to certain democratic principles: all participating
municipalities must be represented in the assembly, and they (and not
citizens directly) also elect the members of this assembly (usually mayors),
the chairperson, and, if it exists, the executive board.

Apart from municipal associations under public law, there are also
alternative inter-municipal institutions under private law (for example,
registered societies or companies of municipalities). They are comple-
mented by public law instruments without legal personality such as

15 Andreas Kicfer and Franz Schausberger, ‘Republic of Austria’, in Nico Steytler (ed)
Local Government and Metropolitan Regions in Federal Systems (McGill-Queen’s University
Press, 2009) 38-74.

16 peter Bufijiger, ‘Neue Rechtsgrundlagen der Gemeindekooperation in Osterreich’, in
Elisabeth Alber and Carolin Zwilling (eds) Gemeinden im Europiischen Mehrebenensystem.:
Herausforderungen im 21. Jahrbundert (Nomos, 2014) 43-60.

17 Constitution, article 11 6(1).

18 Harald  Stolzlechner, ‘Bundesverfassungsrechtliche Schranken der Bildung von
Gemeindeverbidnden’, in Peter Buf§jiger and Niklas Sonntag (eds) Gemeindekooperationen
(Braumiiller, 2012) 13-28.



4 AUSTRIA 89

administrative associations ( Verwaltungsgemeinschaften). The latter are
often established for the joint operation of municipal offices and for
carrying out day-to-day tasks such as procurement or accounting. As
for inter-municipal agreements, since the advent of the above reform
of 2011, public law accords (regulated by article 116b of the Consti-
tution) complement the alternative of private law contracts (regulated by
article 116(2)).1 Overall, there is a clear trend towards inter-municipal
cooperation regulated under private law, largely on account of its greater
flexibility, though only public law contracts can regulate areas in which
the municipality acts in an authoritative manner (through official orders,
ordinances, and the like).?? After the reforms of 2011, inter-municipal
cooperation has also come to be regarded as a viable alternative to
boundary changes through mergers of local governments.

While inter-municipal boundaries were often disputed and sometimes
changed during the time of demarcation in the mid-nineteenth century,
waves of mergers have occurred only since the 1950s.2! Such mergers—
especially during the 1960s and 1970s in Lower Austria, Kirnten, and
Burgenland as well as in 2014 in Styria—resulted in a reduction of munic-
ipalities from 4099 in 1951 to today’s 2095. There has been, however, no
consistent trend in this regard, and the three decades from the mid-1970s
onwards have seen a slight increase in the number of local governments.

Any alterations to municipal boundaries typically require (according
to the respective municipal codes of Linder) only a Land government
ordinance, if the municipalities concerned agree, and otherwise an ordi-
nary law. Municipal codes differ slightly regarding the procedures for
consulting local governments and including populations in the decision-
making process.”? They also often stipulate specific criteria for merger
approval by the Land, such as geographic location, the ability to carry out

19 gee section 7.

20 Markus Matschek, Interkommunale Zusammenarbest (Osterreichischer Gemeinde-
bund, 2011) 56.

21 Niklas Sonntag, ‘Interkommunale Zusammenarbeit und Gemeindezusammenle-
gungen in Tirol’, in Elisabeth Alber, Alice Engl, and Giinther Pallaver (eds) Politika
2016: Siidtivoler Jahrbuch fiir Politik (Edition Raetia, 2016) 323-338.

22 Gouncil of Europe Congress of Local and Regional Authorities, ‘Monitoring of the

European Charter of Local Self-Government in Austria’, CG-FORUM(2020)01-03final
(8 September 2020) paras 112-114.
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functions, or public interests with regard to infrastructure, demography,
and finances.

In addition, the Constitutional Court emphasised that while the
equality principle under article 7 of the Constitution—which generally
disallows legislation not based on reasonable grounds (Sachlichkeits-
gebot)y—was typically satisfied in the case of mergers between small
municipalities, it was necessary for both economic and cultural interests
to be considered.?? For mergers to happen, it was necessary to have an
evaluation of the precise circumstances of each individual case. Thus, in
1983, the Constitutional Court invalidated an amalgamation in Lower
Austria that it saw as a violation of article 7, given that the distance
between the remote municipalities concerned and the lack of infrastruc-
tural links would prevent any actual improvement to the local government
structure.”* However, the Court did uphold Styria’s territorial reform in
2010-2015, which then reduced the number of municipalities from 542
to 287. For the Court, article 7 would be violated only if any proposed
amalgamation were ‘due to very particular circumstances foreseeably
absolutely inappropriate’ to improving a local government structure.?®

With the judgement, the Court reiterated an important principle from
carlier rulings.?® This was that while the Constitution does not allow the
collective abolition of municipalities as a level of government, it does
(with one notable exception) permit the abolition of individual muni-
cipalities.?” Consequently, even though consultation proved to be not in
favour of amalgamation in 15 per cent of the cases, Styria’s reform was
judged lawful since all criteria stemming from the municipal code and
case law were met and local communities as well as elected officials had
been duly consulted.

23 VfSlg 8108,/1977.

24 VfSlg 9819,/1983.

25 VfSlg 19894,/2014.

26 yislg 6697,/1972; 7830,/1976; 9373,/1982.

27 Only cities with own statutes that had this statute before the constitutional reform of
1962 cannot be abolished. See Franz Fallend, Armin Miihlbock and Elisabeth Wolfgruber,
‘Die osterreischische Gemeinde: Fundament oder “Restgrofie” im Mehrebenensystem von
Kommunen, Lindern, Bund und Europiischer Union?’ in Forum Politische Bildung (ed)
Regionalismus, Foderalismus, Supranationalismus (Vienna and Innsbruck, 2001) 45-61.
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3 CONSTITUTIONAL RECOGNITION
OF LocAL GOVERNMENT

With regard to the recognition of local government in national and subna-
tional constitutional law, Austria is an outlier in two respects. First, while
other, older federal systems are typically either silent on local govern-
ment or mention it only as a subject for subnational regulation, article
116(1) of Austria’s1920 Constitution emphasised that ‘[t]he municipality
is a territorial entity with a right to self-government and at the same time
an administrative unit’. Even though it did not place them on an equal
footing with the nine Ldnder (only the latter are expressly mentioned as
constituent units of the federal state),?® the strong recognition of local
self-government is remarkable. It can be traced as far back as the above-
mentioned 1849 law which proclaimed in article 1 that ‘[t]he foundation
of the free state is the free municipality’.

Secondly, Austria differs significantly from most other federal coun-
tries in the extent and depth of constitutional recognition that it gives
to local government. Articles 115-120 of the Constitution go beyond
the mere recognition of local government in their specification and
(over)regulation of many issues, including the organisation, powers, and
intergovernmental relations of municipalities. The resulting uniformity
has been reinforced on occasion by the Constitutional Court. In one
instance, in a landmark ruling, the Court invalidated the introduction of
direct mayoral elections by the Land Tyrol and based its judgement on
a quite extensive interpretation of constitutional limits.>? The argument
was that the fundamental constitutional principle of representative demo-
cracy, from which there only few exceptions, established at least implicit
restraints that Tyrol had failed to observe when exercising its legitimate
power to regulate local government under article 115(2).

Importantly, this extensive regulation of local government in the
national Constitution and in case law considerably diminishes the leeway
of both Lédnder legislation and their constitutions, given that the latter
are not allowed to ‘affect’ the federal constitution.?® This provision is

28 Article 2(2).
29 VfSlg 13500,/1993.
30 Article 99.
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construed by the Constitutional Court as one that prohibits contradic-
tions to both explicit provisions and implicit principles.3! Within these
limits, the Lander constitutions typically contain rules on issues such as
the territorial structure of local government; local elections; municipal
taxes; the representation of local interests in the Land’s legislative proce-
dures; and direct democracy in municipalities. Unless federal legislative
competence is explicitly stipulated, Article 115(2) of the Constitution not
only allows ordinary Land legislation (based on national and subnational
constitutional regulations) to regulate local government but even requires
it to do s0.%?

The European Charter of Local Self-government (adopted under the
auspices of the Council of Europe) provides another source for the recog-
nition of municipal autonomy. In several other countries, the Charter
has binding effects only under international law, but in Austria it has
been incorporated into domestic law. However, the real impact is dimi-
nished by opt-outs (through reservations and declarations) concerning
certain provisions. Moreover, the remaining provisions were considered
by Parliament as not directly applicable without domestic law,3? while
the Constitutional Court regarded others as insufficiently precise to be
judicially enforceable.3*

In contrast to the provisions of the Charter, the above constitutional
guarantees of self-government are both binding and judicially enforceable.
Municipalities may lodge appeals against decisions of supervisory authori-
ties with the Administrative Court or Constitutional Court (being courts
of last resort),3® and in the latter court also invoke their constitutional
right to self-government. They are, in addition, allowed to challenge
directly any ordinances or laws of the federal and Land governments
that unlawfully deny them the exercise of their autonomous functions,
whether by assigning these as the delegated tasks of municipalities or by

31 Vislg 5676,1968.

32 See, for instance, the federal competence to establish municipal associations for
certain tasks (article 116a (2)) and to regulate the supervision of certain autonomous
functions (119a (3)).

33 Anna Gamper, ‘Local Government in Austria’, in Angel Manuel Moreno (ed) Local
Government in the Member States of the European Union: A Comparative Legal Perspective
(INAD, 2012) 23—44.

34 VfSlg 13235,/1992.
35 Article 119a (9).
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assigning them to federal or Land authorities.® Both local policing and
spatial planning have been the objects of important court proceedings in
recent years.

As for Austria’s capital city, Vienna, since 1921 it has had the status of
not only a municipality (as a city with its own statute) but also a Land in
its own right. This has several implications: in terms of article 108 of the
Constitution, city institutions are simultaneously Land institutions; the
mayor is also Land governor (even if he or she would be referred to as
mayor); and the mayor is elected by the municipal council ( Gemeinderat),
as are the other members of the city’s executive board (Stadtsenat). In
addition, Vienna receives funding (within Austria’s system of revenue-
sharing) both as Land and as municipality (though it is important to note
that it has responsibilities to fulfil in both roles. Some further particula-
rities are linked to Vienna’s special status as capital city even if these are
rather few compared to other capitals.3® These include the rules which
require the supreme federal authorities to have their seats there,3? as is
also required of the first chamber of Parliament, as provided by article
25(1) of the Constitution.

4  GOVERNANCE ROLE OF LocAL GOVERNMENT

In assessing the governance role of municipalities, two points should be
noted. First, Austria’s local governments do not enjoy original powers
of their own. The Constitution distributes powers between federal and
Linder governments: administrative functions for municipalities have to
be conferred upon them explicitly in a secondary distribution through
federal or Land legislation. Secondly, article 118(1) of the Constitution)
distinguishes between autonomous and delegated powers. The distinc-
tion, which has characterised the local government system since the
mid-nineteenth century, is important because it determines the degree
to which municipal authorities are policymakers or mere agents of other
levels of government.

36 See section 4.
37 ViSlg 20031,/2015; 20318,/2019.

38 Karl Kossler, The Status of Capital Cities, Report for the Council of Europe Congress
of Local and Regional Authorities, CG-FORUM (2021)01-04final (12 February 2021).

39 Article 5(1).
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With regard to autonomous functions, article 116(1) (which enshrines
a municipality’s ‘right to self-government’) is complemented by the
entrenchment of a subsidiarity principle in article 118(2). According to
this provision, autonomous powers comprise ‘all matters that exclusively
or preponderantly concern the local community’ and which are ‘suited
to performance by the community within its local boundaries’. It also sti-
pulates that ‘[1]egislation shall expressly specify matters of that kind’, such
that the list of autonomous functions in article 118(3) is neither exhaus-
tive nor able in itself to serve as the sufficient legal basis. Federal and
Land legislation must transfer all matters that fulfil the criteria of article
118(2). If legislation fails to do so, it remains in force and is binding
for the municipalities until specifically invalidated by the Constitutional
Court.*?

The key element that grants a municipality some leeway in the perfor-
mance of its autonomous functions is article 118(4). It specifies that a
municipality acts in this area ‘on its own responsibility free from instruc-
tions and under exclusion of legal redress to administrative authorities
outside the municipality’. This provision is all the more remarkable
since Austria otherwise adheres to the principle of ministerial account-
ability within a hierarchy culminating in the federal or Land government
member responsible. Despite their relative freedom from instructions,
in regard to autonomous functions municipalities still remain subject
to supervision and, as provided by article 118(4) of the Constitution,
are required to perform them ‘within the framework of the laws and
ordinances of the federal and Land governments’.*! The latter refe-
rence reiterates (specifically for the municipalities) the general principle
of legality according to which ‘[t]he entire public administration shall be
based on law’.*2

The Constitutional Court interprets rather strictly the requirement
that municipalities act only based on law from the higher government
levels.*3 There are some exceptions, though. One of them concerns
urgent police ordinances: a municipality may issue these under article

40 V{Slg 6944 ,/1972; 8719,/1979.
41 See section 6.
42 Article 18(1).

43 V{SIG 6944,/1972; 8719,/1979; 10953,/1986; 11633,/1988; 12555 ,/1990; 13633/
1993.
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118(6) ‘on its own initiative ... for the prevention of imminent or eli-
mination of existing nuisances interfering with local communal life’. In
practice, though, actions based directly on the Constitution are of quite
limited importance.**

Another exception relates to economic activities: article 118(2)
expressly defines them as part of autonomous functions. Article 116(2)
characterises the municipality as ‘an independent economic entity’, one
entitled ‘to possess assets of all kinds’, ‘to operate economic enterprises’,
and able to engage in such activities without enabling legislation.*?
However, the fact that all economic activities are prescribed to remain
‘within the limits of the general federal and Linder laws’ has been inter-
preted as subjecting them at least to several constitutional restraints, such
as the principles of expediency, efficiency, and economy, the criteria for
autonomous functions, and fundamental rights. Many local governments
in fact own real estate and run municipal companies or hold shares in
them, both for providing services as well as for making a profit.

Alongside the two special cases of local police ordinances and economic
activities, other autonomous functions include the election of muni-
cipal institutions; responsibility for local roads and other infrastructure;
public transport; landscape protection; building permits; local land-use
planning; water supply; waste disposal; pre-school and school education;
social services; and sports and cultural activities. Overall, recent decades
have seen a shift in focus away from the traditional functions of public
administration (such as taxation, permits, and policing) to the provision
of general services of public interest, which shall be offered at affordable
prices and with comparable quality in all parts of the municipal territory.

Local government performance of autonomous functions has been
defined since 1920 by the principle of the ‘abstract uniform municipa-
lity’. This means that (aside from statutory cities and the capital Vienna)
all municipalities have symmetrical responsibilities, irrespective of asym-
metries arising from territorial size, population size, or economic and
administrative capacity. A minimum standard for the discharge of respon-
sibilities has to be ensured in all cases, despite the fact that the criterion
of ‘local concern’ (articulated with the subsidiarity principle in article
118(2)) can lead to significant differences among municipalities in the

44 Eberhard (n 8) 12.
45 VfSlg 17.557,/2005.
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extent and forms of the performance of these responsibilities. It is evident
that the insistence on abstract uniformity can create significant challenges,
especially for small and rural local governments.

When a municipality is unable or unwilling to perform the necessary
functions alone, there are (besides the radical solution of a merger) several
potential solutions. Upon request by a municipality, an ordinance of the
respective Land government may transfer specified autonomous func-
tions to a Land or federal authority, as provided by article 118(7) of the
Constitution. This solution has proved—in practice—to have quite consi-
derable relevance.*® In addition, manifold varieties of inter-municipal
cooperation (already described)*” exist, and local governments are also
allowed to form public—private partnerships (PPP). Even when tasks
are outsourced, local governments usually maintain decision-making and
controlling powers. Austria is often characterised as a country in which the
regulatory framework is not particularly amenable to cooperation with
private actors and where scepticism towards privatisation is widespread
(particularly so among local councillors).*8 Yet—mostly due to financial
pressures—recent years have witnessed a trend towards commissioning
private companies to perform some public services. Typical areas of these
private—public partnerships (PPPs) are public transport,*” housing,>® and,
increasingly (with the notable exception of Vienna), even the once clearly
public tasks of the provision of water and disposal of wastewater.?!

46 Bufjiger (n 16) 45.
47 See section 2.

48 Eran Razin and Anna Hazan, ‘Attitudes of European Local Councillors towards
Local Governance Reforms: A North-South Divide?’ (2014) 40(2) Local Government
Studies 264-291.

49 Alexandra Schantl, ‘Organization of Public Transport in Austria Focusing on Func-
tional Urban Regions (City Regions)’, in Alexandra Schantl, Dalilah Pichler and Thomas
Prorok (eds) Local Government in Austria Responses to Urban-Rural Challenges (2021)
11-15, https://zenodo.org/record /5711026#.Yi7-TjXSI2x.

50 Tena Riicker and Alexandra Schantl, ‘Social Housing: The Case of Vienna’, in
Alexandra Schantl, Dalilah Pichler and Thomas Prorok (eds) Local Government in Austria
Responses to Urban-Rural Challenges (2021) 21-27, https://zenodo.org/record /571
1026#.Yi7-TjXSI2x.

51 Tena Riicker, ‘Municipal Water and Wastewater Management in Austria’, in
Alexandra Schantl, Dalilah Pichler, and Thomas Prorok (eds) Local Government in Austria
Responses to Urban-Rural Challenges (2021) 16-20, https://zenodo.org/record /571
1026#.Yi7-TjXSI12x.
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As mentioned previously, the autonomous functions of municipalities
are complemented by those delegated to them through federal or Land
laws, as provided by article 119(1) of the Constitution. Since the Consti-
tution neither enumerates delegated functions nor entrenches them in a
general clause, national and subnational legislatures are left entirely free
in this regard. In practice, though, federal and Land laws on nearly all
subject matter are heavily reliant on the involvement of local governments
for at least some tasks.

While we have observed that some leeway exists with regard to
autonomous functions, mayors have less freedom of manocuvre. As
mayors are in charge of delegated functions as federal or Land authori-
ties, they are bound to instructions from these superordinate government
levels®> and may even be removed from office on grounds of negli-
gence.’3 An instruction from a higher level of government may be
disregarded by a mayor only for the reasons exhaustively listed in article
20(1), namely if it ‘was given by an authority not competent in the matter
or compliance would infringe the criminal code’. However, the Consti-
tution allows the mayor to assign specified categories of delegated tasks
to members of the municipal board or to other local authorities. They
are then bound to follow mayoral instructions, as provided by article
119(3). Some of the most typical of these delegated functions in Austrian
municipalities are the organisation of federal and Land clections, as well
as registration tasks such as the listing of citizens, marriages, births, and
deaths. For other government levels, mayors also play a key role on the
ground as officials closest to citizens—notably, in times of emergencies
regarding civil protection in the event of natural disasters or urgent public
health measures.

As for the institutions performing the autonomous and delegated
functions of municipalities, article 117 of the Constitution provides a
uniform minimum standard that the respective Land legislation must
observe. Mandatory local authorities are the municipal council, municipal
(executive) board (city council, city senate), and the mayor.

The municipal council falls short—given the absence of legislative
powers—of being a parliament, but it is a generally representative

52 Article 119(2).
53 Article 119(4).
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body, does exercise a range of autonomous functions, and has exten-
sive decision-making powers over (for instance) budgetary issues. It is
usually granted residual competence for all matters not expressly assigned
to other institutions.”* Any other institutions which perform autonomous
functions remain accountable to the municipal council >

The council is elected on the basis of proportional representation by
equal, direct, personal and secret suffrage by all persons domiciled in the
municipality, as provided by article 117(2)) of the Constitution. Voting
rights are prescribed in this provision in great detail and (following the
principle of homogeneous electoral systems)® in close alignment with the
rules for the federal parliament. However, a number of Linder have made
use of the space for some deviation, and, in 2004, lowered the minimum
voting age for municipal elections from 18 to 16 years old. A few years
later, this change was adopted in national elections. In addition to the
Austrian Constitution’s detailed regulation of local elections, it includes
provisions regarding quora and majorities for decisions of the municipal
council®” as well as the (non-)public nature of its meetings.”®

Given the lesser role of municipal boards, the Constitution has few
provisions about them. These do not go much beyond the rules above
regarding the performance of certain delegated functions by municipal
boards on behalf of a mayor and rules stipulating that they are account-
able to municipal councils whenever they perform autonomous functions.
Moreover, there is a provision that electoral parties have a right to
be represented on such boards in accordance with their strength on
municipal councils, as provided by article 117(5).

The mayor plays a central role as (usually) the chairperson of both
the municipal council and the municipal board. He or she represents
the municipality in its dealings with external actors, especially regarding
economic activities, and manages the budget and local property issues.
While the mayor is certainly the key player concerning delegated func-
tions, he or she remains in charge of autonomous functions together with
the municipal board only up to certain financial limits, and the municipal

54 Gamper (n 33), 33.
55 Article 118(5).
56 VISIG 17264,/2004.
57 Article 117(3).
58 Article 117(4).
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council remains the ultimate decision-making body. The tradition was that
the municipal council elected the mayor,” but this was challenged by
the introduction of direct mayoral elections in the Tyrol Land in 1991.
The Constitutional Court held that this innovation violated the Consti-
tution since the latter places the municipal council at the centre of local
autonomy, not least through the above-mentioned accountability to it of
all other institutions, as provided by article 118(5).%% Any deviation from
the quasi-parliamentary system at the local level would require explicit
constitutional authorisation. Such authorisation subsequently appeared
when article 117(6) was amended in 1994 to allow the Lénder consti-
tutions to introduce direct election of the mayor by those eligible to
vote in municipal council elections. All the Lander (with the exceptions
of Lower Austria, Styria, and Vienna) have made use of this possibility,
though sometimes excluding the statutory cities.

Unlike the three institutions mentioned above, the municipal office
is not a local authority with decision-making powers. Instead, it
serves merely to provide administrative assistance to all functions, both
autonomous and delegated. This supporting role is clearly circumscribed
in Lander legislation and is rooted in article 117(7) of the Constitution,
according to which municipal offices take care of all the ‘business of the
municipalities’.

Beyond the constitutional minimum standard requiring the above-
mentioned local authorities, Linder laws may establish additional bodies
or empower the municipalities to do so. Typical examples of additional
institutions are the chief magistrate and the municipal treasurer. In addi-
tion, Austria’s two largest cities feature elected representatives for their
urban districts. While this innovation was introduced in Graz in 1993,
direct elections in Vienna date back to the mid-nineteenth century. When
Vienna extended the right to vote for district assemblies to non-European
Union (EU) citizens with at least five years of permanent residence in
the city, the Constitutional Court ruled this reform as unconstitutional %!
The ‘people’ in article 1 of the Constitution on Austria’s democratic
character was read as ‘citizens’, such that elections to all general repre-
sentative bodies (even below parliamentary level) would have to follow

59 Article 117(6).
60 vfSlg 13500,/1993.
61 ViSig 17264,/2004.
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uniform constitutional principles. This reasoning has been criticised since
then as unduly restrictive of the constitutional autonomy of the Lander
and consequently of federalism as a whole.%?

While article 1 has been interpreted as enshrining a general preference
for representative democracy with only few exceptions,®3 these exceptions
are also in place at the local level. Article 117(8) expressly stipulates that
the Linder may provide ‘for the direct participation and assistance of
those entitled to vote in the municipal council election” with regard to
autonomous functions. In contrast to the direct mayoral elections, this
provision does not require entrenchment in the Lander constitutions but
only in ordinary legislation. The range of possible instruments is thereby
not limited to those anticipated at the federal and Linder levels (that
is, referendum, popular initiative, and popular consultation), but also
includes other forms of participation.®*

Of these instruments, the referendum ( Volksabstimmunyg) is the most
powerful, and is often used to veto resolutions made by municipal coun-
cils (though these typically have the power to decide whether to hold
a referendum). The popular initiative ( Volksbegehren) is available in all
Linder, but in some cases is restricted to statutory cities. In most cases,
a proposal put forward with enough votes must be deliberated upon, but
it does not have to be implemented. The popular consultation ( Volksbe-
fragunyg) is similarly not binding. It is the oldest and used brought into
action especially around planning decisions and large municipal projects.
The above instruments cannot be brought into play with regard to deci-
sions such as taxation, legal acts concerning individuals, municipal staff,
and fundamental rights. Other factors also serve to limit the impact of
participatory processes: the often very high thresholds for initiating them;
their politicisation through targeted use by political parties for agenda-
setting; and the prevalence of their status as merely non-binding tools.®
This status in particular seems to contrast with the actual attitudes of

62 Anna Gamper, ‘Die Rolle der Bauprinzipien in der Judikatur des Osterreichischen
Verfassungsgerichtshofes’ (2007) 55(1) Jahrbuch des Offentlichen Rechts 537-567.

63 ViSlg 16241,/2001.

64 peter Oberndorfer and Katharina Pabel, ‘Einrichtungen der direkten Demokratie in
den Gemeinden’, in Katharina Pabel (ed) Das dsterreichische Gemeinderecht (2015) 1-57.

65 Werner Pleschberger, ‘Kommunale direkte Demokratic in Osterreich — Strukturelle
und prozedurale Probleme und Reformvorschlige’, in Theo Ohlinger and Klaus Poier
(eds) Direkte Demokratie und Parlamentarismus (Bohlau Verlag, 2015) 359-396.
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Austrian local councillors, who (unlike their counterparts in other Euro-
pean countries) appear to be more open to active consultation with the
people as well as to forms of co-decision-making.%®

With regard to participatory processes, there is considerable local vari-
ation between the Lander. Vorarlberg has a particularly strong tradition
of popular participation. In 2013, it entrenched participatory democracy
in article 1(4) of the Land constitution and set up a dedicated Land
Office for Voluntary Work and Participation. Vorarlberg also pioneered
the establishment of citizen councils (Birgerrite) for the deliberation of
policy options.®” Meanwhile, at the other end of Austria, Vienna launched
an Open Data Portal in 2001. This was integrated into an Open Govern-
ment Implementation Model with four stages: data transparency through
public discussion of datasets; participation through the availability of
an online platform; collaboration through co-production processes; and,
finally, commitment to the comprehensive involvement of stakeholders.®®

5 FmNanciNG LocAL GOVERNMENT

The Constitution of 1920 deferred the question of intergovernmental
financial relations due to a lack of consensus, but referred in its article 13
to the future adoption of a special Financial Constitutional Act (Finanz-
Verfassungsgesetz). Indeed, this act was not passed until 1948. It stipulates
that municipalities have to cover all expenses resulting from the perfor-
mance of their functions, both autonomous and delegated, unless specific
federal or Land legislation provides otherwise. Any such legislation must,
however, respect the principle of fiscal equality which insists on the
efficiency of each government level and of the distribution of functions.
The Financial Constitutional Act identifies in section 6 five broad
categories of taxation: exclusive levies of each of the three levels of

66 Razin and Hazan (n 48).

67 Kriemhild Biichel Kapeller, ‘People’s Participation in Vorarlberg: Biirgerrite and
Gemeindeentwicklungsprojekte Gotzis/Langenegg’, in Alexandra Schantl, Dalilah Pichler,
and Thomas Prorok (eds) Local Government in Austria Responses to Urban-Rural Chal-
lenges (Eurac Research, 2021) 93-99, https://zenodo.org/record/5711026#.Yi7-TjX
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68 Bernhard Krabina, ‘Open Government Initiative Vienna’ in Alexandra Schantl,
Dalilah Pichler, and Thomas Prorok (eds) Local Government in Austria Responses to
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government; taxes shared between the federal, Linder, and municipal
governments; and those shared between the Lander and the municipali-
ties. Ordinary federal and Land legislation may each regulate shared taxes,
identify exclusive local taxes, and authorise municipal councils to raise
certain taxes themselves. Land legislation may even oblige the councils
to raise taxes when their financial situation makes it necessary to do so.
Another key provision in the Financial Constitutional Act is to be found
in section 3, which gives (ordinary) federal legislation the extraordinary
power to regulate the distribution of taxation rights and revenue shares
to all government levels.

On this constitutional basis, the Financial Equalisation Act (Finan-
zausgleichsgesetz) determines for each tax the distribution of the revenue
portions between the national government, the Lander, and the munici-
palities. It is re-negotiated every three to eight years. The legislation
does not require consent from the Lénder, the municipalities, or the
second parliamentary chamber (as the presumed representative of the
Léinder), though its enactment is preceded by three-level talks that involve
local government associations. In practice, however, both the Linder and
municipalities ‘really have no legal alternative but to accept the deter-
mination of fiscal relations by the federal government’.%® Moreover, the
Constitutional Court traditionally acts with judicial restraint in this regard
and presumes that all parties have been treated fairly if a so-called pact
had been reached in the negotiations held prior to enactment.”® The
power to control this distribution of revenue gives the federal govern-
ment enormous strength, as this system constitutes 84 per cent of the
total revenue raised in Austria. It includes all the most lucrative taxes,
that is, value-added tax as well as personal and corporate income tax.

As for the revenue sources of local governments, federal tax revenue-
sharing (as described above) accounts for 31 per cent of their total
revenue. Other federal government transfers make up 2 per cent, with a
further 10 per cent coming through transfers from the Lander, making a
total of 43 per cent for revenue from other government levels. Revenues
accruing from their own taxes and fees amount to 38 per cent, with a

69 Peter Bufljiger, ‘Reforms on Fiscal Federalism in Austria’, in Gerhard Robbers (ed)
Reforming Federalism—Foreign Experiences for a Reform in Germany (Peter Lang, 2005)
59-67.

70 For example, VISIG 12505 ,/1990; 16849 ,/2003.
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further 19 per cent coming from other sources (notably from economic
activities).”!

Among the self-generated revenues, fees for municipal services (such
as water, sewage, and waste management, parking, or pre-school educa-
tion) are of less importance. These account for just 10 per cent of the
total municipal income, while taxes make up 28 per cent (the muni-
cipality tax—12 per cent—and the real estate tax—3 per cent—are the
most significant forms). The municipality tax was introduced in 1993 by
federal legislation. It is a business tax which is payable by employers and
is calculated on the gross salaries of their employees at a rate of 3 per cent
set by the federal government. The rate of the real estate tax payable by
individuals owning property is fixed by the municipalities, but only within
the limits set by a legal tax cap. However, the amounts currently levied do
not reflect the true current value of property because the assessment base
has not been adjusted since the last reform of 1973. Overall, local fiscal
autonomy has suffered from the abolition of the beverage tax in 200172
and from the general lack of discretion regarding existing taxes.”3

Borrowing is another source of own revenue, and here a distinction
between long-term and short-term loans should be observed. Short-term
loans are handled rather strictly: they may not exceed certain limits, and
usually have to be repaid within the same financial year. Long-term loans
are allowed only for capital investment spending, while current opera-
tional expenditures must be covered by taxes and fees. Local borrowing
is subject to certain restrictions that differ from one Land to another.
In Burgenland and Carinthia, all such loans must be approved by the
Land government as the supervisory authority, but in other Lénder this
restriction applies only when a specific financial threshold is exceeded.”*

Revenues from other government levels come for the most part (31 per
cent of a total of 43 per cent) from the federal tax revenue-sharing system
described above. The portion of taxes which accrues to the Linder and

71 Karoline Mitterer and Marion Seisenbacher, Gemeindefinanzdaren 2021—Enswick-
lungen 2009 bis 2022 (Osterreichischer Stidtebund, 2021) 13.

72 René Geifller and Falk Ebinger, ‘Austria’; in René Geifller, Gerhard Hammerschmid
and Christian Raffer (eds) Local Public Finance in Europe (Bertelsmann Stiftung, 2019)
10.

73 Council of Europe Congress of Local and Regional Authorities, ‘Monitoring of the
European Charter of Local Self-Government in Austria’, (2020) at para 169.

74 1bid., para 199.
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municipalities within this system is calculated according to two formulae,
both of which mainly rely on the number of inhabitants. This means that
larger municipalities (especially those with 10,000 inhabitants or more)
receive greater revenue through the tiered population-size scheme, which
is supposed to compensate them for the provision of infrastructure and
services to the benefit of smaller surrounding municipalities. In addi-
tion, since larger local governments usually have higher employment, they
benefit disproportionately from the municipality tax.

It may seem, then, that the smaller municipalities are short-changed.
However, a look at the system of additional transfers from the federal and
Land governments changes this picture. The ‘real grants’ that comple-
ment federal tax revenue-sharing come mostly from the Lander (five
times more than from the federal government) and have the effect of
rebalancing financial capacity per capita.”> On average, the latter capacity
increases by 42 per cent for municipalities of up to 500 inhabitants
and by 13 per cent for those with up to 1,000 inhabitants, while it
decreases for all other classes of larger local governments.”® Similarly,
municipalities with low financial capacity receive not only the regular
grants available to all (for the support of local investments, especially
in infrastructure, and local public services such as child care), but also a
variety of non-conditional subsidies to bolster their resources. How much
local governments can spend for current expenses and investments varies
considerably (per capita investments, for instance, are three times higher
in Vorarlberg than in Burgenland and Kirnten).”” At the same time,
transfers also exist from the municipalities to their Land, as the latter
determines mandatory local levies, above all those to co-finance social
services and the hospitals run by the Land. In fact, on average, Austrian
municipalities transfer more funds to their Land than they receive.”8

As for local government expenditure, most of it goes towards the provi-
sion of services such as water and waste management or the maintenance
of sports and cultural facilities (30 per cent); health care (8 per cent)
and social services (13 per cent); and education (19 per cent). Spending

75 Geifler and Ebinger (n 72) 11.

76 For an excellent overview of the financial capacity of larger and smaller local
government before and after revenue-sharing, see Mitterer and Seisenbacher (n 71) 9.

77 Ibid., 22.
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over the last decade has been most dynamic in the latter three areas,
having increased by about 50 per cent.”? All spending has to follow
the budget; deviations are admissible only if based on a revised budget
submitted to and approved by the municipal council. Local governments
have an obligation to report their budgets to their respective Lander,
though these have no power of approval, save with respect to certain
loans, as mentioned above. The Linder delivers these reports to the
National Statistics Office for the aggregation of data and a quality check.
To enhance transparency, a remarkable 56 per cent of Austria’s local
governments agreed to have their budget data published on the website
Open Spending Austrin, though a number of smaller rural municipalities
and those in the southern and western parts of the country have been
reluctant to participate in this initiative.3°

Two intergovernmental agreements concluded on the basis of article
15a of the Constitution are significant with regard to local spending
and its relation to revenue. While this provision was initially understood
as authorising national-subnational accords, a specific constitutional law
in 1998 empowered Austria’s two local government associations to be
parties to these agreements. The one regarding a consultation mechanism
foresees that national or subnational governments must provide informa-
tion about the administrative and financial impact on other government
levels of planned laws or by-laws. A party to the agreement may then
refer the matter to a tripartite consultation committee. In the absence
of reaching consensus in this body, costs must be covered by the party
considering the act. Overall, this mechanism has strengthened intergo-
vernmental talks and increased awareness of the cost issue. At the same
time, certain procedural problems remain, notably the problems of inac-
curate assessments of the financial impact and of granting insufficient
time for review of what are sometimes very comprehensive legislative
acts.3! Moreover, while the consultation mechanism has led to either the
adaptation or abandonment of some initiatives, it has not entirely solved
the problem of un(der)funded mandates; as such, devolving functions to

79 Mitterer and Seisenbacher (n71) 19.
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municipalities without adequate funding remains a concern (especially in
the case of health care and social services).82

The second three-level accord established the Austrian Stability Pact.
In line with EU criteria, this requires all government levels to achieve
differentiated budget goals, either by limiting their deficit or even closing
with a surplus. Although a Land is not formally obliged to bail out
failing municipalities, the possibility of bankruptcy seems more a matter
of theory than practice: the last municipal bankruptcy dates back to the
1930s.33 In recent years, local governments have been faced with two
significant budgetary challenges. The first is the doubling of the muni-
cipal debt since the global financial crisis of 2007-2008, and the second
the negative impact of the Covid-19 pandemic (which is still difficult to
assess). The Austrian Stability Pact of 2012 attempted to respond to the
first crisis by regulating intergovernmental budgetary coordination and
putting in place debt brakes in line with EU commitments. The pact is
widely regarded as another step towards centralised fiscal policy.3*

6 SUPERVISING LocAL GOVERNMENT

When it comes to the supervision of local governments, it is again crucial
to differentiate between their autonomous and delegated functions. With
regard to the performance of autonomous tasks, the lack of explicit
direction is compensated for by the granting of powers of oversight.
Importantly, such supervision may only concern the question of lawful-
ness, and particularly whether a municipality has gone beyond the scope
of its autonomous functions.3> The supervisory authorities may rely on
several constitutionally defined instruments, as provided by articles 119a
(4-8). These instruments range from the right to information to much
broader and more intrusive measures such as the reservation to approve
certain local ordinances; the annulment of unlawful ordinances; execu-
tion by substitution if absolutely necessary; and even the dissolution of
the municipal council, when this measure is envisaged as a last resort in

82 Sanja Korac, ‘Building Capacities or Resting on Laurels’, in Ileana Steccolini, Martin
Jones, and Iris Saliterer (eds) Governmental Financial Resilience (Emerald, 2017) 17-34.
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the federal and Land legislation on supervision. These powers of supervi-
sion are exercised in the first instance by the district commissions and, at
second instance, either by the Land governor for the federal government
or by the subnational government for the respective Land.

In addition to such legal supervision, the respective Land is also autho-
rised to carry out financial supervision with a view to economy, efficiency,
and expediency.3® The mayor has to report within three months on the
measures taken to comply with the non-public recommendations. More-
over, ex post audits with public reports are carried out by two sets of
independent bodies. First, there are courts of auditors in all Lander, but
only in several Linder do these check municipal budgets. Secondly, finan-
cial controls are performed by the Austrian Court of Auditors, but only on
local governments with at least 10,000 inhabitants (before 2011 at least
20,000) plus two additional municipalities per year upon a substantiated
request by the respective Land, as provided by Article 127a.

In practice, supervision is interpreted quite differently from Land to
Land, such that, for example, the hiring of staff or granting of loans
is closely scrutinised in some while almost rubber-stamped in others.3”
Although the actual degree of supervision varies, excessive control is
not generally considered as one of the main problems of local govern-
ments, especially when contrasted with the much more critical offloading
of tasks by other government levels and the problem of scarce financial

I'CSOU.I‘CCS.S8

7  INTERGOVERNMENTAL RELATIONS

To function well, Austria’s system of cooperative federalism, with its
closely intertwined government levels, has a clear need for efficient inter-
governmental relations. Local governments are not formally involved in
the federal legislative process, and a proposal at Austria’s constitutional
convention (2003-2005) to give a certain number of municipalities the
right to introduce bills failed. The country’s two local government asso-
ciations do, however, play at least a consultative role in the legislative
process.

86 Article 119a(2).
87 See also section 5.
88 Kiefer and Schausberger (n 15) 55-56.
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The Austrian Association of Cities and Towns (Osterreichischer
Stiadtebund) was founded in 1915 and has 257 members, while the
Austrian Association of (formerly Rural) Municipalities ( Osterreichischer
[Land ]Gemeindebund) has been active since 1947 and currently repre-
sents 2084 of the country’s 2095 local governments. Although the former
is typically associated with the Social Democrats and the latter with the
People’s Party, the importance of this party divide is decreasing. While an
urban—rural divide is clear from the (former) names of both organisations,
there is no strict separation, as double membership is possible. Both asso-
ciations are private legal entities acting on a voluntary basis and funded
exclusively by member contributions, even though, since 1988, they have
been acknowledged in article 115(3) of the Constitution as representative
institutions. Their real influence is due not to their administrative capacity
(both associations are relatively short-staffed) but rather to the fact of the
united front they present in advocating for local interests, as well as in the
case of the Association of Cities and Towns to the fact that it is led by the
powerful figure of the mayor of Vienna.

The role of both organisations received a boost during the late 1980s
with their constitutional entrenchment and enlistment by the national
government as allies in the process of Austria’s accession to the EU.3?
Both the subsequent need to comply with EU requirements concerning
public deficits and the pressure from the municipalities to change unsatis-
factory financial relations later gave rise to the consultation mechanism
and the Stability Pact mentioned above. Beyond finances, the local
government associations are regularly consulted regarding draft federal
and Lander legislation. Since the 1950s, Austria’s emerging tradition of
consensual politics had led to the practice of informal consultation.”®

A particularly important area for intergovernmental relations is
spatial planning. This involves all government levels, with municipali-
ties responsible for local development plans and permits.”! The Austrian
Spatial Planning Conference (Osterreichische Raumordnungskonferenz)
thus brings together federal government members, the Linder governors,
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and the presidents of the two local government associations, and decides
on the basis of unanimity. The forum adopts guidelines which—though
not legally binding—become a key political reference point.

A remarkable development in intergovernmental relations between
municipalities and Lénder took place in 2011 when it became possible
for them to conclude public law agreements as long as the respective
Land legislation foresees them. With this innovation, what had been an
instrument traditionally limited under article 15a of the Constitution to
national-subnational relations was now opened to subnational-local rela-
tions. The uptake of this instrument has been complicated, however, by
the fact that it is entirely at the discretion of the Linder legislatures
whether they authorise their municipalities to conclude such agreements.
In fact, they began to do so only several years after the constitutional
amendment (for example, Styria and Vorarlberg).

8 PoriticAL CULTURE OF LocAL GOVERNANCE

Austria’s local party system is well-known for being dominated by the
national parties. A recent study does not contradict this, but makes the
case for a more nuanced view by pointing to considerable variation in
regard to this dominance depending on the organisational density of the
national parties in different parts of the country. This density is lower
in rural areas, thus leaving more space for local (that is, non-partisan)
proportional representation (PR) lists in elections.”?> The diffusion of such
lists varies across the country, being particularly common in the most
western Lander of Tyrol and Vorarlberg.

Local elections are usually held separately from the Land and national
elections, and are also scheduled at different dates in each Land. Voter
turnout is generally lower than in federal elections, where participation
since 1990 has ranged between 74 and 84 per cent. The 2017 elections
of municipal councils in Burgenland saw an exceptionally high turnout of
81 per cent, but voter participation has been generally about 65 per cent
in most of the Lander, even dropping to 53 per cent in Vorarlberg.

With regard to gender representation, data show that local politics
remains a male-dominated domain. While the number of female mayors

92 Laurenz Ennser-Jedenastik and Martin Ejnar Hansen, ‘The Contingent Nature of
Local Party System Nationalisation: The Case of Austria 1985-2009” (2013) 39(6) Local
Government Studies 777-791.
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increased quite considerably from 45 in 2003 to 160 in 2017, the latter
figure still represents less than 8 per cent of all Austrian mayors.”3

Recruitment for municipal office is intertwined with political activity at
other government levels, which is due in large part to the dominance of
national parties in local politics. Members of the federal and Land parlia-
ments often have a background in local politics and tend to retain their
offices as local councillors or mayors. Even so, the experience of inter-
governmental relations shows that these dual mandates have done little
in actuality to safeguard the interests of municipalities vis-a-vis the other
government levels.”*

9 Covip-19’s IMPACT ON THE ROLE
OF LocAL GOVERNMENT

In general, Austrian municipalities have played a greater role in regard to
the socioeconomic impact of the Covid-19 pandemic than in the direct
health emergency response.”® This is largely because the public health
response was the prerogative of the district health departments: these
were responsible for quarantining infected people and the closure of busi-
nesses. While municipal authorities were involved in directing certain
public health measures (by providing information, or co-ordinating the
work of local stakeholders such as volunteers), the socioeconomic impact
of the pandemic was their main concern. The municipalities, as the main
providers of basic services, had to adapt to radically changed circum-
stances, particularly so with regard to public transportation and child
care, and enable a significant move to digital communication. In addition,
they often came proactively to the rescue of local companies by granting
them financial assistance or by deferring the payment of fees in view of
companies’ considerable income losses.

The pandemic produced major budgetary challenges. New pandemic-
related tasks combined with the lack of cost-cutting margins in relation
to basic services resulted in increased spending, while revenue decreased
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Combatting the Pandemic (Routledge, 2021) 70-87.
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significantly with the loss of shared taxes, especially reduced income tax
receipts, and of certain exclusive local taxes.”® The fact of economic
downturn and rising unemployment seriously affected the income arising
from the municipality tax, which alone was expected to shrink by 20 per
cent to 40 per cent. In addition, incoming revenue deteriorated due to
the decline in certain fee payments (such as those for child care) and—
of great importance to many Austrian municipalities—the reduction in
tourist taxes. While municipalities have been promised EUR 1 billion for
local investments, it is feared that this sum will only help make up the
EUR 1.1 billion of revenue losses accruing from a tax reform intended to
relaunch the economy.”” In these circumstances, it is hardly surprising
that Covid-19 has revived discussion of, first, overdue reforms to the
real estate tax as a relatively crisis-proof income source and, secondly, the
extremely complex Financial Equalisation Act.

While it remains to be seen whether these reforms will occur, the
pandemic did not essentially change the mechanisms of intergovern-
mental relations, and the existing structures have remained firmly in place.
Indeed, when new specialised mechanisms were introduced, local govern-
ments were not granted a prominent role in them. Take, for example, the
Corona Commission, created in September 2020. Its task was to prepare
a weekly assessment of the Covid-19 risk and to issue appropriate recom-
mendations. The Commission was made up of five experts nominated
by the national government; five civil servants selected from national
ministries; and one representative from each of the nine Lander—but
no representative of the municipalities. Here we can see how intergov-
ernmental relations concerning the pandemic response contrast with the
three-level mechanisms previously discussed, particularly mechanisms to
do with financial relations and spatial planning.

96 For an illustration of how Covid-19 has affected the various components of municipal
income, see Peter Biwald and Karoline Mitterer, ‘Stidte und Gemeinden in der Corona-
Krise—Ist ein Rettungspaket notwendig?’, www.kdz.cu/de/aktuclles/blog/stacdte-und-
gemeinden-der-corona-krise-ist-ein-rettungspaket-notwendig (accessed 10 June 2021).

97 Karoline Mitterer, ‘Corona-Krise trifft Gemeinden auch 2021 stark: Weitere Unter-

stiitzungsmafinahmen sind erforderlich’, www.kdz.cu/de/presse/corona-krise-trifft-gem
einden-auch-2021-stark (accessed 10 June 2021).
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10 EMERGING ISSUES AND TRENDS

This chapter has examined the status and role played by municipalities
in Austria’s system of federal and Linder governments. It seems fair to
conclude that their status and role is that of the junior player in a system
of ‘two and a half partners’. In this regard, Austrian local governments
resemble those of many other federal countries.”® Three-level federalism
remains limited for the most part to financial relations, as we have seen
with the consultation mechanism, the Stability Pact and the negotiations
around the Financial Equalization Act. Moreover, as this chapter has
pointed out, even in the area of finances, municipalities are not entirely
on an equal footing with the Linder governments. It therefore comes as
no surprise that both local government associations continue to push for
a stronger constitutional voice. They did this at Austria’s constitutional
convention (2003-2005) where they proposed—to no avail—that there
should be municipal representation alongside the Linder in the second
chamber of the federal parliament. They continue to argue today for
constitutional amendments that would give them a say in intergovern-
mental relations with regard to all matters that concern them.”® As for
the role of municipalities vis-a-vis subnational governments, the scenario
known from other countries, of an ‘hourglass federalism’!%°—in which
subnational governments are squeezed in the middle between the national
and local levels—does not apply in Austria. The country’s system of local
government has only nine municipalities with more than 50,000 inhabi-
tants, as a result of which subnational governments do not feel threatened
by large and influential metropolitan cities. So, for instance, the city
government of Vienna is not in a contest for power with a Land because
it is, through the above-mentioned double role, itself a Land govern-
ment. Similarly, Graz, as the second-largest Austrian city, accounts only
for 23 per cent of the population of Styria. This is a far cry from the
demographic, economic, and political weight that (to take a Canadian
example) the city of Winnipeg has within Manitoba, with its 55 per cent
of the provincial population.

98 Francesco Palermo and Karl Kossler, Comparative Federalism: Constitutional
Arrangements and Case Law (Hart Publishing, 2017) 315.

99 Council of Europe Congress of Local and Regional Authorities (n 74) at paras
110-111.

100 Thomas Courchene, ‘Hourglass Federalism’, (2004) Policy Options 12.
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When it comes to the role of Austria’s municipalities in the interna-
tional arena, there are differences between the smaller rural municipalities
and the larger urban local governments. Unsurprisingly, it is the latter that
are more active in international associations: Vienna is, for instance, a key
member of the United Cities and Local Governments (UCLG). This gives
it a platform to shape and coordinate policies concerning globally relevant
issues such as environmental protection and migration. Although an EU
regulation issued in 2006 on European Groupings of Territorial Coopera-
tion (EGTC) created the possibility for municipalities to be part of public
bodies for cross-border cooperation under European and domestic law,
this so far has remained a domain of Linder governments.'! Indeed,
most of the international activities of local governments (such as town-
twinning) continue to be based on private contracts under article 116(2)
of the Constitution. Regarding their place in EU decision-making, it is
important to note that article 23d(1) obliges the federal government
to inform municipalities about all EU projects which affect either their
autonomous functions or other important interests. However, the federal
government must only consider comments on such projects. Municipa-
lities do not enjoy the same right as the Lander parliaments to issue a
formal statement as to whether they regard an EU project as violating
the principle of subsidiarity.!?

Crises have played a major role in many of the current developments
and reforms, either those recently implemented or now under discussion.
To be sure, the fact that smaller local governments have struggled to keep
up with an increasing range of public services has long been recognised
as a structural problem, one compounded by the constitutional principle
of the ‘abstract uniform municipality’. It was the budget constraints and
cost-reduction imperatives that emerged in the wake of the global finan-
cial crisis of 2007-2008 that accelerated the push for reform and led to
the constitutional amendments of 2011 which reinforced inter-municipal
cooperation. Similarly, public law agreements under the new article 116b
would lend themselves to application in many areas such as spatial plan-
ning or even policing.!%% Even though there is some uncertainty as to

101 Sonntag (n 21) 328.
102 Article 23g(3).

103 Harald Eberhard, ‘Die &ffentlich-rechtliche Vereinbarung zwischen Gemeinden’, in
Peter Bufijiger and Niklas Sonntag (eds) Gemeindekooperationen (Braumiiller, 2012) 44—
46.
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how well this possibility will be used, the case of agreements under article
15a of the Constitution should be borne in mind which initially were met
with such hesitancy and still have today become (as emphasised in this
chapter) a key feature in intergovernmental relations. Similarly, the possi-
bility (since 2011) of establishing municipal associations for more than
a single task may yet prove to have far-reaching implications. Despite
the above-mentioned constitutional limits, which exclude a transfer to
multi-purpose associations of either too many or too essential tasks, this
arguably provides an opportunity to create second-tier local governments
structurally similar to counties in other countries.!%* Roughly a decade
after this last significant local government reform, another crisis, the
Covid-19 pandemic, has once more ignited discussion about some diffi-
cult but necessary changes, especially with regard to the municipal real
estate tax and the Financial Equalization Act. Of course, it remains to be
seen whether the radically altered economic and political context will act
as a catalyst for much-needed reform or, on the contrary, only worsen the
situation of Austria’s local governments.
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CHAPTER 5

Brazil

Sol Garson and Kleber Castro

In Brazil, local government matters. Of its 5568 municipalities, 45 had
more than 500,000 inhabitants each in 2018, corresponding to about 30
per cent of the population and 38 per cent of gross domestic product
(GDP). In 2019, municipalities spent an amount equivalent to 7 per cent
of GDP on service delivery, exceeding the 6.2 per cent spent by the 26
states and the Federal District.!

After a period of authoritarian government (1964-1985) that ended
with deep fiscal crisis, primarily at the federal level, a wave of democrati-
sation encouraged Brazilians to address popular demands in local arenas.
Decentralisation of service delivery came to be associated with democrati-
sation, given that the new Constitution of 1988 recognised municipalities

1 1n this article, unless otherwise stated, the term ‘states’ includes the Federal District.
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as members of the federation with powers of self-organisation. Poli-
tical autonomy, however, does not necessarily mean financial autonomy:
municipalities generally rely on federal transfers for financial support.
Furthermore, in contrast to most federations, Brazil’s municipalities tend
to have weak ties with their home states, consequently finding it difficult
to cooperate with them on problems that extend beyond local jurisdic-
tions; at the same time, municipalities maintain direct relations with the
federal government in the implementation of public policy in matters such
as health care.

With the aim of understanding the place and role of municipalities
in the Brazilian federation, this chapter? begins with an overview of the
country’s key political and economic features, after which it explores the
historical development of local government under a federal system that
alternates between periods of power centralisation and decentralisation.
Municipalities’ legislative and operational responsibilities are defined in
the Constitution, which as such circumscribes their governance role in the
federation. However, increased responsibilities for service delivery have
required increased revenue, not only from federal and state transfers but
from improved exploitation of municipal tax bases. Despite their progress
in expanding funding sources, municipalities still rely heavily on federal
and state support, a situation that highlights tensions between financial
dependence and political autonomy. A discussion of relations with other
orders of government reveals the possibilities for, and difficulties of, coop-
eration, as well as showing the importance of local political dynamics and
instruments of popular participation. The final section draws attention to
the importance of the metropolitan regions and identifies emerging issues
relating to municipalities in Brazil.

2 This chapter draws on elements of Luiz César de Queiroz Ribeiro and Sol Garson
Braule Pintol, ‘Brazil’, in Nico Steytler (ed) Local Government and Metropolitan Regions
in Federal Systems (McGill-Queen’s University Press, 2009) 75-105.
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1 CouNTRY OVERVIEW

Brazil became a federal republic in 1889, one encompassing, in 2020, a
federal government (the Union), 26 states, a federal district (Brasilia), and
5568 municipalities.® As the fifth-largest national territory in the world,
Brazil extends across 8.5 million km? and accounts for nearly half (47
per cent) of South America’s land area. Similarly, ranked as the world’s
sixth-most populated country in 2020, it has 212 million inhabitants. Its
population growth rate has fallen, however, from an average of 2.8 per
cent per year between 1950 and 1980 to 1.6 per cent between 1991 and
2000; for 2019,/2020, the growth rate was estimated at 0.8 per cent per
year.

Brazil’s population originated largely from indigenous peoples who
mixed with early European settlers (mainly Portuguese) and black African
slave-labourers imported during the colonial era. At the end of that
era in 1822, a period of intense immigration, lasting for more than
100 years, saw an influx of arrivals—generally poor people in search of
labour—from Italy, Portugal, Germany, Spain, Poland, Lebanon, Syria,
and Japan. Today, the descendants of European immigrants are concen-
trated in the south of the country and in the country’s major city, Sio
Paulo (Southwest Region). Although there are no marked ethnic strug-
gles, social differences clearly exist, with black people by and large making
up the country’s lower socioeconomic classes. Portuguese is the official
language, and, according to a census in 2010, 74 per cent of the popula-
tion subscribe to the dominant Roman Catholic faith. Protestants account
for a further 15 per cent of the population and show a steady increase in
numbers.

A highly urbanised country, Brazil is divided into five administrative
regions: the North, Northeast, Centre-West, Southeast, and South. By
1970, 55.9 per cent of the total population then of 93 million were

3 For general background, see Celina Souza, ‘Federal Republic of Brazil’, in John
Kincaid and G Alan Tarr (eds) Constitutional Origins, Structure, and Change in Federal
Countries (McGill-Queen’s University Press, 2005) 76-102; Marcelo Piancastelli, ‘Federal
Republic of Brazil’, in Akhtar Majeed, Ronald L Watts and Douglas M Brown Distribu-
tion of Powers and Responsibilities in Federal Countries (McGill-Queen’s University Press,
2005) 66-90; and Fernando Rezende, ‘Federal Republic of Brazil’, in Anwar Shah The
Practice of Fiscal Fedevalism: Comparative Perspectives (McGill-Queen’s University Press,
2007) 74-97. See also Fernando Rezende and José Roberto Afonso, ‘The Brazilian Feder-
ation: Facts, Challenges and Perspectives’, in Jessica S Walack and TN Srinivasan (eds)
Federalism and Economic Reform: International Perspectives (Cambridge University Press,
2006) 143-188.
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already living in urban areas. The Southeast had the highest urbanisa-
tion rate, with 72.7 per cent of the population classified as urban. It was
estimated that, by the end of 2020, almost 90 per cent of the population
were living in urban areas.

In 2020, gross domestic product (GDP) amounted to USD 3154 tril-
lion PPP (current international $),* a per capita GDP of USD 14,893.
Brazil ranks among the countries with the highest degree of inequality in
income distribution, but aside from differences in household income, it
also has huge regional economic imbalances. In 2018, 42 per cent of the
population lived in the four states of the Southeast, which produced 53
per cent of the total GDP; by contrast, the Northeast comprised 27 per
cent of the population but accounted for only 14 per cent of GDP.

To turn to the country’s governance, Brazil has a presidential system
of government. The President serves as the head of state and head of
government; he or she and the vice president are directly elected for a
four-year term, are chosen by an absolute majority of popular votes, and
may be re-elected only once for a consecutive term. Ministers of state
are in turn appointed by the President. As for the federal legislature, it is
bicameral, and all bills must be submitted to both chambers. The upper
house, the Senate, has three seats per state, totalling 81 members; the
lower house, the Chamber of Deputies, has 513. Senators are elected for
cight-year terms®; deputies, for four-year terms.

Neither a state’s population size nor its economic importance is
proportional to its political representation in these houses. For example,
Sao Paulo, both the richest and most populous state, representing 22 per
cent of the population and 32 per cent of GDP in 2018, has 70 repre-
sentatives in the lower house, or 13.6 per cent of 513 seats, whereas the
minimum number of deputies for the smallest state is eight—this is the
case with Amapd, a North region state, which accounted in 2018 for 0.4
per cent of the total population and 0.2 per cent of GDP yet, but had 1.5
per cent of the seats. The system results in the poorer states of the North
and Northeast having more representatives in the federal arena.

4 GDP expressed in current international dollars, converted by purchasing
power parity (PPP). See World Bank, ‘GDP, PPP (Current International
$)’, factorhttps://data.worldbank.org/indicator/NY.GDP.MKTP.PP.CD?end=2020&loc
ations=BR&name_desc=false&start=2017 (accessed 20 June 2021).

5 Due to the fact that the term of the senators is cight years, there are rounds of
clections for two-thirds of the Senate every four years and for one-third of it four years
later.
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States are represented equally in the Senate, which, besides voting
on all bills, has competence in many areas, including the exclusive
competence to set limits on the public debt of the three orders of govern-
ment—an extremely sensitive issue for intergovernmental relations. In
the states and the Federal District, the chief executive and the head of
the government is the governor, who appoints the state secretaries. The
legislative structure is unicameral, with members elected to serve a four-
year term. Every state has its own constitution. Both the Union and the
states are provided with judicial branches. The Federal Supreme Court,
which adjudicates on all constitutional matters, is composed of 11 judges,
appointed for life by the President with the Senate’s approval.

After two decades of military rule, Brazil regained democracy in 1985.
Since then, its party-political system has been one of the most frag-
mented in the world. Currently, no less than 30 parties share the 513
seats of the Chamber of Deputies, with the number of representatives
per party ranging from 54 in the case of the Workers’ Party (Partido dos
Trabalhadores, PT) to less than five, in that of seven other parties. The
fragmentary party system demands that the President invests consider-
able effort into forging alliances to support executive proposals, which
increases the cost of coalition management.

In this regard, the relationship between the executive and legisla-
ture is the subject of much controversy among scholars. On the one
hand, some argue that the Constitution restored powers of the Congress
that had been weakened during the dictatorship (1964-1985)%; on
the other, the view is that the executive branch retained its legislative
powers, thereby ensuring that the President’s legislative agenda is always
favourably received. Indeed, most bills have been presented by the exec-
utive, which has counted on the support of a disciplined governmental
party coalition and in so doing achieved a great degree of success. During
the period 1989-1994, 1259 federal laws were enacted, 79 per cent
of which originated from the executive and only 14 per cent from the
legislature; the remaining 7 per cent came from the judicial branch, in
accordance with its prerogatives. Nevertheless, some scholars take the
view that the power of state governors over their state representatives

6 Argelina  Cheibub Figueiredo and Fernando Limongi, ‘Constitutional Change,
Legislative Performance and Institutional Consolidation’, (October 1995) 29 Revista
Brasileira de Ciéncins Sociais 175-200, www.scielo.br/j/rbesoc/a/TRzMhQMVDX7S
7TKcjSgrC5x/tlang=en (accessed 12 March 2021).
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in the Congress can constitute an obstacle, and hence a countervailing
force, to initiatives by the federal executive.”

2 HIiSTORY, STRUCTURES,
AND INSTITUTIONS OF LOoCAL GOVERNMENT

Although municipal autonomy has been debated in Brazil since imperial
times, municipalities—the country’s only political and administrative units
of local government—have been recognised as constituent members of
the federation only since the Constitution of 1988.

Further back in history, administrative and political decentralisation
were at the heart of what came to be known as the ‘municipalism’
ideology that gained importance following the Constitution of 1946,
which restored federalism and elections for state executives and legislators,
as well as for mayors and councillors.® Nearly 20 years later, a military
government took power in 1964 and enacted the Constitution of 1967,
which centralised public revenue. To compensate states and municipali-
ties for the loss of revenue, special funds were created to redistribute part
of the federal revenues, mainly to poorer units. Towards the end of the
1970s, the authoritarian regime came under crisis and, in the beginning
of the 1980s, suffered significant defeats in state and federal legislatures.
The state and municipal elections of 1982, the first to be held through
direct vote since 1965, allowed governors to recover some of their sources
of power, through either alliances with local political leaders or strong
support from the urban masses.

This wave of democratisation encouraged citizens to address their
demands to the subnational governments closest to them.® The theory
that associated re-democratisation with decentralisation reached its
pinnacle in discussions held at the Constituent Assembly in 1988. Faced
with a weakened central power, governors and mayors united to fight

7 David Samuels and Fernando Luiz Abrucio, ‘Federalism and Democratic Transitions:
The “New” Politics of the Governors in Brazil’, Publius: The Journal of Federalism
30 (Spring 2000) 43-62; Barry Ames, The Deadlock of Democracy in Brazil: Interests,
Identities, and Institutions in Comparative Politics (University of Michigan Press, 2000).

8 President Gettlio Vargas ruled as dictator from 1930 to 1934 and again from 1937
to 1945.

9 See generally Frances Hagopian, Traditional Politics and Regime Change in Brazil
(Cambridge University Press, 1996).
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for a larger share of public revenue. Functional responsibilities and role
distribution, however, did not receive the same attention. Local govern-
ments provide a large range of public services, such as health, education,
and refuse removal. In the absence of institutions to facilitate intergov-
ernmental cooperation, decentralisation thus proceeded in a disorganised
way. Institutional difficulties such as lack of coordination and mechanisms
of cooperation remain in effect to this day,!? although there has been
progress in certain areas such as health services.

These difficulties have a wider context. States are entirely divided into
municipalities: in 2020, the country’s 5568 municipalities were spread
across its 26 states, with the number of municipalities per state varying
from 15 in the northern state of Roraima to 853 in the south-eastern
one of Minas Gerais. Furthermore, municipalities vary greatly in popula-
tion size, with the smallest—that of Serra da Saudade—standing at 776
people and the largest—that of Sao Paulo (a municipality with the same
name as its home state)—at 12.3 million. Analysis of how municipali-
ties are distributed according to size reveals a high concentration of small
units: 22.4 per cent of them have up to 5000 people, and another 21.6
per cent range have populations ranging from 5000 to 10,000. Even
together, however, these two groups account for only 6.1 per cent of
the population.

Comprising yet a third group are 16 municipalities, mostly state capi-
tals, with more than 1 million people each and together accommodating
up to 43.3 million. Brasilia, the Federal District and capital of the country
is located in the Centre-West region. With a population of three million
in 2020, it has a state status: the Federal District has a governor and
performs the tasks of both a state and a municipality. Metropolitan
regions, which are created by federal and state law, are not dependent
on any special institution of territorial management, as discussed in more
detail in the final section.

Notably, in 2018, 48 per cent of Brazil’s GDP was generated in the 70
richest cities, where about one-third of the country’s population resides.
Irrespective of this high diversity among the cities, though, a symmet-
rical—or one-size-fits-all—approach is generally adopted in dealing with
municipal issues. As a result, solutions to municipal problems are prone to
ignoring particular factors that could be salient, such as population size,

10 Sergio Prado, Cinco ensaios sobre federalismo ¢ a federacio brasileira (Unicamp, IE,
Campinas, Cole¢do Teses, 2017).
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specifically urban activities, and the metropolitan characteristics of many
of the major cities.

Municipalities may be created by dismemberment from larger ones,
invariably so at the initiative of local politicians aiming to gain control
of votes and, not unrelatedly, the financial resources that are transferred
to the municipality by its home state and the federal government. Often,
however, the newborn municipality not only has a small population but
poor political, institutional, and financial capabilities.

Under article 18 of the 1988 Constitution, as originally promulgated,
the establishment, merger, fusion, and dismemberment of municipalities
were to be effected by means of a state law, following consultation—via
plebiscite—with the population of the municipalities ‘directly interested’
in the dismemberment. This meant that only the district (an admi-
nistrative division of municipalities) interested in the separation would
vote. The creation of a multitude of new municipalities is attributable to
this rule, as demonstrated by the fact that the number of municipalities
increased from 4189 in 1988 to 5437 in 1995 and, thereafter, to the
current 5568.

However, since 1996, following Constitutional Amendment No. 15,
the position has changed. The establishment, merger, fusion, and subdi-
vision of municipalities are now mandated by a state law, within a
framework set forth in a supplementary federal law. In terms of this
state law, municipal feasibility studies must be conducted; likewise, the
publication of these studies, as well as subsequent consultation—again
via plebiscite—with the population of the municipalities concerned, must
take place as a prerequisite of the state law.

These constitutional directives aimed at deterring the creation of new
municipalities, most of which are entirely dependent on the federal
government, have been successful, despite the fact that the federal
complementary law—which is anticipated to define both the necessary
period for the change and the content of the feasibility studies—has not
yet been approved by the Congress. However, for municipalities that had
initiated the process of subdivision before the enactment of Constitutional
Amendment No. 15, a local plebiscite suffices—with the result that, as
mentioned, the number of municipalities increased from 5437 at the end
of 1995 to the present 5568. The opposite movement, the merger or
fusion of municipalities, is not considered a politically viable alternative
even though it may well be shown to make sense in terms of management
efficiency.
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3 CONSTITUTIONAL RECOGNITION
OF LocAL GOVERNMENT

Local government autonomy stands out as a characteristic of Brazilian
federalism. As mentioned, the 1988 Constitution entrenches municipal
autonomy in articles 1, 29, and 30, prohibiting its suppression or subjec-
tion to any kind of restriction, not even by means of constitutional
amendment.!!

Article 1 asserts that municipalities, states, and the Federal District are
indissolubly united, forming the Federative Republic of Brazil. Article
29 provides that municipal autonomy is based on the right of munici-
palities to govern according to their own organic laws, a provision that
thus prevents federal and state rulers from interfering in their internal
affairs. The organic law must be voted for and approved by two-thirds
of the municipal councillors. Article 29 further defines the political orga-
nisation of municipalities, sets out rules for the election of the mayor,
deputy mayor, and councillors, and outlines the parameters for their
remuneration, subject to constitutional limits.

As for article 30, it grants municipalities the power to enact laws on
matters of local interest and to supplement federal and state legislation.
The same article states that municipalities are entitled to organise and
render, directly or by concession or permission, public services of local
interest, as well as to promote, wherever fitting, adequate land use, by
means of planning and control of urban land use, apportionment, and
occupation.

The Constitution of 1988 introduced deep-seated changes to the
structure of Brazilian federalism. Souza describes this as the creation of a
new institutional environment involving an increase both in the political
and taxing powers of subnational governments and in the empowerment
of local communities in decision-making on public policy.!?

Most municipalities, however, are highly dependent on other orders
of government. Despite their economic and social differences, symme-
trical treatment is almost absolute. Articles 29 to 31 (and some others
in the Constitution) prescribe in a detailed way the legal regime of the

11 Constitution of 1988, article 60.

12 Celina Souza, ‘Sistema Brasileno de Gobierno Local: Innovaciones Institucionales
y Sustentabilidad’; http://bibliotecavirtual.clacso.org.ar/ar/libros/edicion/diseno/souza.
pdf (accessed 14 July 2006).
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municipalities, with no distinction being made between the size of the
population or any other special feature of individual municipalities.

This notwithstanding, it is acknowledged that strong economies and
the size of a population may translate into political power and, in some
cases, into the better technical capability of public servants. Although they
do not have a seat within the federal government, some municipalities feel
entitled to negotiate directly with it, not only on issues concerning public
policy but also with respect to their capacity to borrow from national
public institutions as well as from foreign banks and multilateral institu-
tions. Smaller municipalities depend mostly on their state congressmen,
who play the role of ‘federal councillors’ in trying to resolve municipal
problems with the help of the national government.

According to Ferrari, the right to self-organisation is the most impor-
tant legal feature of municipal status,'® one that prohibits states from
interfering in the direct affairs of municipalities: the political autonomy
of municipalities is legally asserted. Among other principles, the Consti-
tution includes the right of residents to elect their local officials—the
mayor, the deputy mayor, and the councillors—without interference
from the federal or state governments. In addition, municipal autonomy
entails legislating on matters of local interest (for example land use)
and deciding how to provide public services, organise territory, and
use municipal financial resources (or, in other words, determining the
municipal budget).

This no doubt serves the purpose of enhancing the accountability
of municipalities as the order of government closest to the people, and
after 20 years of constitutional recognition of municipal autonomy, posi-
tive results are certainly observable. Cities, mainly the larger ones, have
been trying to modernise tax administration to increase the collection
of municipal tax revenues and thereby enhance the main services deli-
vered to the population, such as health and education. However, other
consequences of municipal autonomy require attention. In particular, the
weakening of the power of the home state may lead to greater difficulty
in cooperating on public policies the scope of which cannot be restricted
to municipal borders, as it frequently happens in metropolitan regions.

13 Sergio Ferrari, Constituigio Estadual ¢ Federacio (Lumen Juris, 2003) 283.
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4  GOVERNANCE ROLE OF LocAL GOVERNMENT

The division of competences among Brazil’s three levels of government
encompasses the legislative mandate and the administrative responsi-
bilities assigned to each one by law. The rigid division of legislative
competences in the Constitution favours the federal government, to
which most legislative competences are allocated.'* Among the latter
are civil and commercial law, credit policy, transport and traffic, mineral
resources, immigration, and social security. When concurrent compe-
tences are assigned, as in the case of tax, budgetary, financial, economic,
and urban legislation, the role of the Union is limited to setting general
directives; even so, federal legislation frequently goes into much detail,
leaving almost no room for supplementary state or local legislation.

Administrative responsibilities for service provision are shared more
flexibly, following the historical trend of decentralisation. Social areas,
such as education, health, and social assistance (excepting social secu-
rity),'® fall in the category of concurrent competences of the three orders
of government. Federal laws, such as the 1990 Health Organic Law and
the 1993 Social Assistance Organic Law, have established mechanisms and
instruments for cooperative federalism. These legal instruments, mainly
regulating the social areas, partially fill the gap created by the lack of a
complementary law, which is anticipated to set out the rules for coopera-
tion between the three orders of government with respect to concurrent
competences. 1

Despite their creation by state law, municipalities are considered
autonomous, being entitled, under article 29 of the Constitution, to
the right of self-organisation. As a result, their administrative struc-
tures—secretariats and public enterprises, among others—follow muni-
cipal organic laws.

Exclusive municipal competences, as per article 30 of the Constitu-
tion, include the collection of local taxes, the provision of local services
directly or by concession or permission (such as public transport), and
setting directives for, and inspection of, land use. Concurrent compe-
tences, as per article 23, include health and social assistance; protection

14 Constitution of 1988, article 22.

15 The federal government manages the general social security system. States and
municipalities may have their own public-servant pension schemes.

16 Constitution of 1988, article 23.
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of the environment and historical, artistic, and cultural assets; guaran-
tees of access to culture, education, and science; incentives for agriculture
and cattle-breeding and the organisation of food distribution; deve-
lopment of housing programmes, including house improvements and
sanitation utilities; combating poverty and social marginalisation; inspec-
tion of concessions for research and exploitation of hydro and mineral
resources; traffic safety; and the promotion of tourism and sports.

According to article 211, municipalities prioritise basic education
(learners aged seven to 14), pre-school education (those aged four to
six), and day-care centres (ages one to three); states prioritise high school
(ages 15 to 17), but concurrently basic education (ages seven to 14).17
In 2020, there were 47.3 million enrolments in basic education, with the
municipal school network taking the lion’s share of 48.4 per cent of them.
By contrast, the state network was responsible for 32.1 per cent of enrol-
ments and the private network, 18.6 per cent. The federal government
had a share of less than 1 per cent of all enrolments.!8

The Constitution empowers local governments to grant concessions
(that is, contracts) for the provision of services of local interest, such as
public transportation and waste collection and disposal. Inter-municipal
transportation is a competence of the states, as such requiring that
state and municipal agencies in high-density regions work together to
implement joint plans for the transportation network. !’

Similarly, municipalities increasingly have joined forces through partic-
ipation in consortia established for the provision of public services.?’
According to the Brazilian Institute of Geography and Statistics (IBGE)—
the federal bureau of statistics—public consortia are widespread. Here,

17 In addition, states develop technical education units and most of the youth and adult
education units.

18 INEP, Censo dn Educagio Basica: 2020 Resumo Técnico, https:/ /download.inep.gov.
br/publicacoes/institucionais /estatisticas_c_indicadores,/resumo_tecnico_censo_escolar_
2020.pdf (February, 2022).

19 Fernando Rezende and Sol Garson Braule Pinto, ‘Financing Metropolitan Areas
in Brazil: Political, Institutional, Legal Obstacles and Emergence of New Proposals for
Improving Coordination’ (2006) 10(1) Revista de Economia Contemporinen 5-34.

20 According to Law 11.107 of 6 April 2005, the Union, the states, the Federal
District, and the municipalities may participate in public consortia, which are associations
of governments formed with the objective of developing a common activity or pooling
their resources for achieving a common goal. Public consortia must be established by
contract.


https://download.inep.gov.br/publicacoes/institucionais/estatisticas_e_indicadores/resumo_tecnico_censo_escolar_2020.pdf
https://download.inep.gov.br/publicacoes/institucionais/estatisticas_e_indicadores/resumo_tecnico_censo_escolar_2020.pdf
https://download.inep.gov.br/publicacoes/institucionais/estatisticas_e_indicadores/resumo_tecnico_censo_escolar_2020.pdf
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the Union, states, and municipalities collaborate in managing specific
activities to serve common interests in the provision of public services.
Such consortia are especially important in metropolitan spaces, but also
enable small municipalities to increase efficiency and reduce costs in the
delivery of public services.

According to the IBGE,?! 69.2 per cent of municipalities are part of
at least one public consortium. Of these consortia, 95.1 per cent are asso-
ciations of municipalities—13.8 per cent of these involve home states
and only 0.8 per cent, the federal government. Most are engaged in
service delivery in the fields of health, the environment, and solid waste
management.

Private-sector participation in the provision of public services continues
to face political obstacles. There is a widespread perception that the
transfer of essential public services by means of concession or privatisation
may hinder low-income families from accessing them. It has been argued
that these families would be unable to pay the service charges necessary to
fairly remunerate the invested capital. Politicians have thus been cautious
not to advocate for an expanded role for private investment in essential
services such as sanitation.

In 2000 the federal Fiscal Responsibility Law (LRF) was passed
to improve planning, control, transparency, and accountability in the
public sector. Although certain provisions of the LRF could be seen as
creating short-term constraints on spending, it is anticipated that they
will contribute to public savings over the medium and long term. This
framework may also yield new possibilities for increased private-sector
participation in financing and supplying urban services, while facilitating
partnerships essential to the provision of key urban services.??

In Brazil, the political institutions of a municipality are similar to those
of the Union. The mayor, directly elected through a two-round system, is
the chief executive of a municipality and entitled to appoint the municipal
executive; the legislative structure is also unicameral, with members of the
municipal chamber—the councillors—elected to four-year terms.

Mayors traditionally rule in a fashion similar to that of the President of
the country. They are the spokespersons for local demands and interests
before the municipal chamber and other orders of government, as well as

21 IBGE, ‘Perfil dos Municipios Brasileiros 2019, www.ibge.gov.br/ (accessed 1 June
2021).

22 Ibid.


http://www.ibge.gov.br/
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before different interest groups in the community. As heads of the exe-
cutive, mayors perform political, executive, and administrative functions.
They can initiate or propose bills for approval by the municipal chamber.
As leaders, they also deal with community organisations and other groups,
as well as with grassroots leaders, soliciting their support when necessary
and consulting with them to better understand their needs in an effort to
enhance local governance.

The number of councillors, which is proportional to the municipal-
ity’s population, ranges from nine to 55.?3 The municipal chamber is
assigned three basic functions: the legislative function of adopting laws
on matters of exclusive municipal competence; a supervisory function of
controlling local administration; and an administrative function in relation
to the domestic organisation of the chamber itself. A Court of Accounts
is responsible for the external supervision of the chamber, including the
management of its financial resources.

Mayors and councillors are full-time officials. Although they receive
salaries, they are not entitled to pension benefits. Their salary levels are
regulated by the municipal chamber in terms of the limits set by the
Constitution.*

5 FiNnanNcIiNG LocAL GOVERNMENT

Since the mid-1980s, municipalities have become increasingly important
role-players in Brazilian federalism, especially given their involvement
in implementing universal public policies like education and health—
a trend reflected in fiscal indicators such as revenues and expenses. In
other words, an increase in municipal usage of the public sector’s avail-
able revenues has been accompanied by a significant expansion in the
competences of these local governments.

23 The composition of a municipal chamber follows the provisions of the municipality’s
organic law, within the limits set by the federal Constitution. Maintenance of the cham-
bers, including monthly payments to councillors (within the limits set by federal law), is
guaranteed by transfers from the municipal budget.

24 Article 29 of the Constitution limits councillors salaries according to the population
of the municipality. Amounts may vary within a range of 20 to 75% of the salary of
the members of the state legislative assembly. The limit of the mayors’ salaries follows
article 37 of the Constitution. This article sets the amount received by the ministers of
the federal Supreme Court as the ceiling for the direct or indirect public administration
of any of the powers of the Union, the states, the federal district, and the municipalities.
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Municipal tax revenue jumped from 3 per cent of GDP in 1988 to 6.7
per cent of GDP in 2017.2> Municipal participation in total tax collec-
tion—Dby federal, state, and municipal governments—rose from 13 to 20
per cent over these nearly 30 years during which the total tax burden leapt
from 22.4 to 33.6 per cent of GDDP. This statistic takes into account taxes
collected by the municipalities and the participation in taxes collected by
federal and state governments. Most of the increase in available municipal
revenue comes from efforts at own tax collection and not from intergov-
ernmental transfers, albeit this relationship varies considerably between
municipalities. In 2017, about 37 per cent of tax revenues available to
municipalities stemmed from their own resources; in 1988—the year of
the federal Constitution—this indicator was little more than 20 per cent
of the total.

Local governments have the competence to impose and collect taxes on
urban property and land (IPTU), on real estate transfers (ITBI), and on
service activities (ISS), as well as to charge fees for services, such as refuse
collection and issuing business licence, and exact contributions for public
lighting.2® However, the autonomy of local governments in developing
legislative material on their taxes is limited. Much of the regulation of
the taxes on ISS and IPTU—the main local taxes—is provided by the
Constitution, its complementary laws, and the National Tax Code.

Generally, own tax revenues have greater relevance for the municipal
budgets of populous municipalities than for those of smaller ones. This
is due to the fact that large and economically developed urban centres
benefit from a significant concentration both of services with added value
and of high-value real estate assets.?” In recent years, municipal tax
collection in such cities has proven quite satisfactory, thanks not only
to their large tax bases but their greater investment in modernising tax
administration and inspection.

25 J0s¢ Roberto R Afonso and Kleber Pacheco de Castro, ‘Carga Tributaria Brasilenia
en perspectiva historica: Estadisticas revisadas’ (2019) 45 Revista de Administracion
Tributaria 139-154.

26 City halls can create new fees to fund the services provided, but may not create new
taxes. They are limited to those already mentioned: the IPTU, ITBI and ISS.

27 Angela Penalva dos Santos and Kleber Pacheco de Castro, ‘Local Governments® Tax

Burden in Brazil: Evolution and Characteristics’, in Jolanta Iwin-Garzynska (ed) Taxes and
Taxation Trends (IntechOpen, 2018) 245-262.
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Notwithstanding the ISS’s good performance, though, territorial
conflicts arise when some city halls form tax havens by reducing tax
rates or the tax base to attract companies. This has become especially
common in the case of activities that can be carried out at a distance,
such as financial and insurance services, and which require specific regula-
tion. The IPTU, on the other hand, suffers from problems related to the
updating of the real estate registry and to official estimates of property
values. Although many cities have recently been making efforts to address
these issues, the revenue potential of this tax remains to be explored in
full. 28

Despite the growing importance of own revenues, most local govern-
ments’ resources—particularly those of smaller municipalities—derive
from transfers from the federal and state governments.?” The main inter-
governmental transfers to municipalities come from a share of federal
and state taxes channelled through the federal Fund for Participation of
Municipalities (FPM) and the State Value Added Tax (ICMS). Even in
large cities, intergovernmental transfers are a crucial revenue stream: for
instance, in Brazil’s largest city, Sio Paulo, about one-third of its current
revenue comes from transfers. The FPM and ICMS transfers have impor-
tant distributional problems, however, and fail to mitigate the strong
budgetary heterogeneity between municipalities. While the ICMS tends
to be favourable to the locations that host large industrial enterprises, the
FPM tends to concentrate (relatively) in the smaller municipalities.

Generally, municipal tax revenues and intergovernmental transfers
represent more than 80 per cent of current revenues. In 2019, about
27.9 per cent of total municipal revenues came from own taxes (taxes and
fees) and 63.1 per cent from transfers (current and capital), mostly inter-
governmental.3® Other resources stemmed from, inter alia, concessions
and credit operations. The main item of municipal revenue in 2019 was
the ICMS state transfer, representing about 17 per cent of total revenue.

28 Kleber Pacheco de Castro ¢ José Roberto R Afonso, IPTU: Avaliagio de poten-
cial e utilizagio sob a dtica da teoria dos conjuntos fuzzy’ (2017) 51(5) Revista de
Administragao Publica, [s.1.] 828-853.

29 Jos¢ Roberto R Afonso and Erika Amorim Arajo, ‘Local Government Organisation
and Finance: Brazil’, in Anwar Shah (ed) Local Governance in Developing Countries (The
World Bank, 2006) 318—418.

30 Secretaria do Tesouro Nacional, Balanco do Setor Piblico Nacional: Ano base 2019
(STN, 2020) 86.
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This was followed by the FPM, at 14 per cent of the total. There were
also transfers from the Education Fund (FUNDEB) and federal transfers
to finance health services under the Unified Health System (SUS), which
accounted for 12 and 7.4 per cent of the total, respectively. Among own
revenues, the ISS and IPTU accounted for 10 and 7 per cent, respectively.

This composition varies significantly with the population size of the
municipalities, however.?! Large cities, with at least one million inhabi-
tants, obtain, on average, about 53 per cent of their current revenue from
own tax revenue. At the opposite extreme, in cities with up to 10,000
inhabitants, only 8 per cent of current revenue comes from own taxes and
fees, making these cities highly dependent on other spheres of govern-
ment. Almost 50 per cent of their revenue is obtained from the FPM and
ICMS, whereas large cities exhibit a percentage of 17 per cent.

The constitutional revenue-sharing system results in a very favourable
picture for small municipalities when one looks at per capita revenue.
Transfers to municipalities with up to 10,000 inhabitants are 10 times
greater than own tax collection, while in municipalities with more than
one million inhabitants, tax collection rarely exceeds transfers. All in all,
per capita revenue distribution is biased towards small municipalities and
unfavourable to those in the middle bands (see Table 1).

Over and above transfers distributed according to the revenue-sharing
system set out in the Constitution, another category of transfers has
grown in importance: those ‘oriented’ by the Union and linked to the
provision of specific services. Such transfers have increased in tandem with
the decentralisation of competences that has been under way since 1988
and are focused on the implementation of national policies in areas such as
health, education, and social assistance. According to some political scien-
tists, their strict earmarking rules limit decision-making by municipalities
even though they increase the latter’s available resources.3? Nevertheless,
the increase in transfers to health, by the Union, and to education, by the
states, has been essential for decentralising and expanding these services
in recent years.

Since the provision of health and education services requires exten-
sive human and material resources, municipal personnel expenses and
other current expenses also show a growth rate above that seen in other

31 Dos Santos and de Castro (n 27).

32 Marta Arretche, Democracia, Federalismo ¢ Centraliza¢io no Brasil (Editora FGV,
2012) 232.
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Table 1 Composition of municipal per capita revenue by population range
(2019)

Population Number of Average per  Composition %
range municipalities capita curvent
revenue (in Taxes, _fee:.ﬂnd Current Other
RS) contributions transfers  current
revenue
Up to 10,000 2423 3963.26 8.3% 88.1% 3.6%
10,000 to 1318 2987.25 10.2% 86.0% 3.7%
20,000
20,000 to 1082 2907.82 14.3% 80.3% 5.4%
50,000
50,000 to 348 2902.71 21.1% 71.6% 7.4%
100,000
100,000 to 202 3204.22 25.7% 64.7% 9.7%
250,000
250,000 to 66 3106.81 35.0% 56.3% 8.7%
500,000
500,000 to 1 29 3172.21 36.0% 54.5% 9.5%
million
Above 1 16 3549.73 53.1% 39.5% 7.4%
million
Total 5484 3206.22 29.2% 63.6% 7.2%

Source Prepared by authors. 2019 R$ per USD purchasing power parities (PPPs) = 2281 [STN
— Ministry of Economy and Federal Bureau of Statistics (IBGE)]

Note Sample of 5485 municipalities, which represents 93% of all municipalities and approximately
97% of Brazil’s population in 2019

spheres of government. In 1995, 18.3 per cent of public sector personnel
expenses were the responsibility of the municipalities,3 while in 2019 this
percentage had increased to 26.8 per cent, according to National Trea-
sury data. At the same time, the participation of municipalities in total
public employment increased from 40.6 to 57.9 per cent.3*

On the expenditure side, personnel expenses (payroll and social contri-
butions) and other current expenses represented, respectively, about 52
and 40 per cent of the municipalities’ budget in 2019, with little signif-
icant variation according to population size. Although the burden of
social security benefits for retired employees is much lower for muni-

33 De Queiroz Ribeiro and Braule Pinto (n 2) 76-105.

34 Felix Lopez and Erivelton Guedes, “Trés décadas de evolugio do funcionalismo
puablico no Brasil (1986-2017)’, Texto para Discussio n. 2579 (Ipea) 56.
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cipalities than for states and the federal government, it becomes more
significant in larger cities. This situation may get worse since local govern-
ments, in keeping with their constitutional mandate, take over the area
of primary education without having built sound social security systems.
This is demonstrated by the growth in the proportion of municipal civil
servants relative to the total number of civil servants in the Brazilian
public sector, a figure which, according to recent estimates, already stands
at 60 per cent.3?

Expenditure on debt service, in turn, accounted for just under 1 per
cent of the municipal budget, much of which was concentrated in large
municipalities. Investment expenses consumed, on average, 5.6 per cent
of the local budget. In this case, there is also little variation between
municipalities in different population ranges.

The expenses by functions of government show that a large part of
the municipal budget is dedicated to social areas: 27 per cent for educa-
tion, 25 per cent for health, and 3 per cent for social assistance. These
functions, especially health, have become ever more prominent in the
municipal budget. According to the Federal Constitution (article 212)
municipalities must spend at least 25 per cent of their main revenue from
taxes and transfers on education and 15 per cent on health. In the latter
case, the average real municipal expenditure is already approaching 25 per
cent of revenue, according to data from the Sistema de Informacoes sobre
Orcamentos Priblicos em Saside (SIOPS).30

This increase in health and education expenditure reduces the scope
for spending in other areas, including those related to basic responsibili-
ties of cities such as urban services. The latter represented 8.8 per cent of
municipal expenditures in 2019, whereas in 2005 it accounted for 10.8
per cent of the total.3” Expenditure on municipal legislation accounts, on
average, for 2.5 per cent of the budget of city halls, but has a clear inverse
relationship with population size, being more relevant in small municipal-
ities. Finally, public security spending has increased in municipalities in
the wake of the fiscal crisis in states (which are responsible for this area).
In 2019, 1 per cent of the local budget was allocated to this area.

The composition of municipal budgets reveals a deep contrast between
municipalities’ financial status and their political autonomy. The smaller

35 Tbid.

36 Available at http://siops-asp.datasus.gov.br/cgi/siops/serhist/MUNICIPIO /indica
dores. HTM (accessed 1 June 2021).

37 De Queiroz Ribeiro and Braule Pinto (n 2).
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the municipality, the larger the gap is between political and financial
autonomy. Even major cities (where own revenue is more significant)
cannot be considered financially autonomous, due to extensive revenue-
earmarking by the Union and states. The result is a lack of efficiency and
accountability, as service delivery varies according to available resources
and not to the needs of the population.

There is widespread recognition that Brazil’s high tax burden, about
35 per cent of GDP, is not translated into corresponding services for
the people: notwithstanding the large amount of public expenditure,
the quality of these services is considered poor. The uneven distribu-
tion of institutional capacity among subnational governments is at odds
with the continuing process of decentralisation. Among the reasons for
inefficiency are the rigidity of the budget composition, the lack of consis-
tent programmes to improve management, and the difficulties that the
different orders of government face when attempting to cooperate with
each in the provision of public services.

6 SUPERVISING LocAL GOVERNMENT

Supervision of local government is a task shared by the federal execu-
tive, the states, the municipal chambers, and the courts of accounts. The
federal Ministry of Economy developed a system of control to ensure
transparency and compliance with legal requirements in regard to, inter
alia, limits on indebtedness, personnel expenditure, and the assignment of
own resources to education and health. In terms of the Fiscal Responsi-
bility Law, compliance with those requirements is necessary for receiving
discretionary transfers from the federal government. Other ministries,
such as those of health and education, monitor the use of funds that
are transferred to municipalities to implement particular federal policies
and programmes. Furthermore, the federal Court of Accounts, which is
in charge of monitoring the federal government, may audit the use of
federal funds transferred to states and municipalities.

According to article 31 of the Constitution, supervision of a muni-
cipality shall be exercised by the Municipal Council (Camara dos
Vereadores) but through outside control. Article 71 appoints the courts of
accounts as ancillary bodies of the Council to monitor budget execution
and fiscal accounts, as well as enforce other specific legal requirements.
The Constitution expanded the competence of these courts, granting
them the power to impose fines on both elected and non-elected
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public officials. Although not technically part of the judicial system, the
courts operate as quasi-independent judicial authorities. They have several
features typical of judicial bodies, such as strict procedural rules, collegial
decision-making, security of tenure for their board members, civil-service
status for their employees, and applying the right of reply.38

There is a Court of Accounts in each state to supervise and monitor
both the state and the municipalities. In some of these states, however,
there is one court to supervise the state and another to deal with all the
municipalities. The major municipalities of Sao Paulo and Rio de Janeiro
have courts of accounts dedicated only to them.

States do not exercise any kind of regular supervision of municipalities.
However, they may monitor the use of discretionary transfers following
agreements between municipalities and their states.

Despite broad municipal administrative and political autonomy, there
is room for the state or Union to intervene in a municipality. According
to article 35 of the Constitution, the four instances where intervention is
permissible are (1) a funded debt is not paid for two consecutive years,
without reasons of force majenre; (2) failure to render proper accounts;
(3) failure to assign a minimum amount of revenue to health and educa-
tion, as required by the Constitution; and (4) the Court of Justice grants
a petition to ensure observance of the principles indicated in the state
constitution or to enforce the law or judicial orders and decisions.

7  INTERGOVERNMENTAL RELATIONS

Local governments are major partners in the implementation of national
public policies, especially those policies aimed at guaranteeing key social
rights. The proximity of local governments to citizens may improve effi-
ciency in assigning scarce public resources, particularly those related to
social welfare.

Relations between the federal government and municipalities should be
based on close cooperation. Sharing tax revenue, for example, is aimed
at compensating for huge regional economic imbalances. Cooperation

38 Carlos Mauricio Figueiredo, Marcus André Melo and Carlos Pereira, ‘Political and
Electoral Uncertainty Enhances Accountability: A Comparative Analysis of the Indepen-
dent Courts of Accounts in Brazil’, paper presented at the 9th Annual Conference of the
International Society for New Institutional Economics (ISNIE), Barcelona, Spain, 22-24
September 2005.



136 S. GARSON AND K. CASTRO

between the Union and subnational governments on specific public poli-
cies, such as health and education, seeks to ensure that basic social welfare
is accessible to all citizens and complies with national standards, irrespec-
tive of the region in which citizens live. Cooperation in certain areas,
such as the National Health System (SUS), may be governed by federal
legislation. Other joint initiatives may be developed through voluntary
agreements (for example, in regard to environmental protection).

Since 1994, when the fiscal stability Real Plan was launched, inter-
governmental relations were restructured to such an extent that the type
of federalism that emerged in the wake of the 1988 Constitution was
reshaped. By controlling subnational debt, the federal government was
able to impose fiscal supervision. Treating highly indebted municipalities
in the same way as those with low or non-existent debt harmed municipal
autonomy. In addition, faced with the increased earmarking of resources
(such as the minimum investment thresholds in health in 2000), local
governments have lost their leeway to seek creative solutions and prioritise
the needs of their citizens.

However, restrictions and the co-responsibility of municipalities for
maintaining sound fiscal regimes may force local governments to seek
greater rationality and efficiency in managing public resources. The proce-
dures and limits set by the Fiscal Responsibility Law (for instance in
regard to indebtedness and personnel expenditure) stimulate the diffu-
sion of good bureaucratic practices and compliance with the law. This
notwithstanding, restrictions may have the adverse effect of discour-
aging innovation in public policy. Furthermore, strict limits on the
use of resources may harm efficiency because governments, instead of
providing the services required by their populations, will offer those
legally prescribed.

Cooperation of state governments with municipalities is generally
restricted to the revenue-sharing system, as mandated in the Constitution.
Although part of the state value-added tax is shared according to a state
law, this law is not used by the states as an instrument to enforce coop-
erative policies. As discussed above, states lack the institutional capacity
to coordinate municipalities. States, therefore, must resort to, and rely
on, the political alliances of governors with mayors, which are clearly
inadequate mechanisms to sustain long-term project development.

In attempting to push a shared agenda, municipalities have formed
representative institutions through which their concerns are voiced collec-
tively. These institutions have enabled municipalities to exert political
influence on various orders of government, but more so on the federal
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government. At present, mayors convene in national associations, two
of which are particularly important. A national front of mayors— Frente
Nacional de Prefeitos (FNP)—represents mainly the mayors of major
cities, while the Confederacio Nacional de Municipios (CNM) represents
those of small municipalities. These associations have direct access to the
President, the Congress, and state governors in order to address problems
in the areas of finance, health, and education, among other things.

In addition to national associations, state and micro-regional organi-
sations meet regularly to exchange management experiences and to fight
for common municipal interests. It is worth noting that these initiatives
to organise local government have proved more successful in the southern
states, where the European heritage is stronger.

8 Poriticar CULTURE OF LLocAL GOVERNANCE

The federal Constitution guarantees the political autonomy of munici-
palities. Mayors, deputy mayors, and councillors are elected directly in
municipal elections held simultaneously throughout the country. These
elections for a four-year term fall in the middle of the four-year term of the
President, state governors, the Congress (senators and federal deputies),
and state deputies. This means that, every two years, Brazil elects political
representatives at either the local or national and state level.

Municipal elections, even in small municipalities, are contested by the
same political parties that contest the national and state elections. These
parties are organised nationally. Nevertheless, campaigning for votes
locally may be the starting-point for a political career in the national arena.
Often the mayors of large cities and important capital cities pursue nomi-
nation as candidates for state governments and even the presidency.?”
Similarly, the mayors and city councillors of inner cities may be elected
for the state or even the federal chamber.

In 2020, these positions were filled by municipal elections, with 5565
mayors, 5565 vice mayors, and 56,810 councillors occupying these posi-
tions in municipal politics. Although voting has been obligatory since
1932,%0 Brazil is experiencing increasing abstention in the electoral
process. From 1996 to 2012, the rate was about 18.1 per cent. In 2016,

39 Marco Anténio Carvalho Teixeira, ‘O Jogo Politico nos Municipios ¢ as Elei¢des’,
in Os Municipios ¢ as Eleicoes de 2000 (Fundagio Konrad Adenauer, 2000) 99.

40 Voting is mandatory, but optional for people over 16 and under 18, over 70, and
illiterates.
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abstention in the first-round elections was at 17.6 per cent, lower than
second-round’s 21.6 per cent, but in 2020, second-round elections regis-
tered abstention of almost 30 per cent. Political scientists agree that the
Covid-19 pandemic may explain most of the difference. The economic
crisis and the reduction, or even lack, of income due to rising unemploy-
ment affected voters’ behaviour. Besides that, the pandemic drastically
curtailed face-to-face political events.

As far as gender representation is concerned, 34 per cent of the candi-
dates in the 2020 election (mayors and councillors) were women. There
was a slight increase in the number of women elected as mayors: in the
2016 election, 11.7 per cent of elected mayors were women, and in 2020,
12 per cent. Yet in the capital cities, just one woman was elected in 2016
and another in 2020. The number of women councillors increased from
13.5 to 16 per cent in the same period.

In regard to racial representation, in the 2020 municipal elections,
blacks and browns increased their participation as candidates. About 50
per cent of candidates described themselves as blacks and browns.*! They
comprised more than 30 per cent of the elected mayors as well as 45 per
cent of municipal councillors,*? although far less than the participation of
browns and blacks in Brazilian population at that time—56 per cent of
total population.

9 Covip-19’s IMPACT ON THE ROLE
OF LocaL GOVERNMENT

Covid-19 is arguably the biggest health crisis Brazil has ever faced, but
its management during the period from 2020 until the beginning of
2021 was questionable, with the President worsening the situation by
down-playing or denying the pandemic’s impact on society. Against that
backdrop, this section examines federative relations and the role of local
governments in the context of Covid-19.

Due to Brazil’s strong decentralisation of public health services, subna-
tional governments have played a fundamental role in combating the
pandemic. In 2019, municipalities were responsible for 50 per cent of

4l The Superior Electoral Court discloses statistics by racial condition following the
classification adopted by the Instituto Brasileiro de Geografia e Estatistica—IBGE, the
Brasilian federal bureau of statistics; White, brown, black, non-informed, indigenous and
yellow people. https://www.tse.jus.br/eleicoes/estatisticas /estatisticas-eleitorais.

42 Gee www.tse.jus.br/eleicoes /estatisticas /estatisticas-cleitorais  (accessed  February
2021).
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expenditure in health care, 60 per cent of which was financed from their
own purse.*3 Ten years earlier, municipalities already accounted for 46
per cent of that expenditure. Considering state governments’ presence,
federal government participation is residual—it is limited, basically, to
hospitals at federal universities. As a result, subnational governments were
at the frontline of the high growth in demand for services associated with
the treatment of Covid-19, services which required a large number of
additional resources.

At the same time, however, the control measures of social isolation
and restriction on movement resulted (notably in the first months of the
pandemic) in a reduction of economic activity, along with a drop in tax
collection at the three levels of government and a consequent decrease in
constitutional transfers from the Union and the states to the municipa-
lities. Moreover, city governments have restrictive rules for carrying out
credit operations and are prohibited by the golden rule from financing
current expenses out of capital revenue. Under those circumstances, the
federal government had to grant extraordinary transfers.

In 2020, the federal government adopted three major measures
amounting to approximately 1.2 per cent of the GDP. Resources were
earmarked in part for health expenditures and the remainder for disc-
retionary use. Some analysts believed that the volume of resources
assigned to municipalities was more than adequate to compensate them
for their loss of revenue and increase in expenses due to the pandemic.*>
However, given that federal criteria for assigning resources did not
consider factors such as the diversity of municipalities’ fiscal structures
and their responsibilities for health-care delivery, the result was that
some municipalities were overcompensated while others were left under-
financed and unable to honour their additional commitments. As a rule,
medium and large municipalities were passed over in the distribution of
federal resources within the scope of Covid-19 in 2020. An initial analysis,
based on per capita distribution, shows that there is an inverse relationship
between federal extraordinary transfers and population size (see Fig. 1).

44

43 Statistics available at SIGA Brasil, ‘an information system on the federal public
budget’, www.12.senado.leg.br/orcamento/sigabrasil (accessed 1 February 2021). See also
Secretaria Do Tesouro Nacional (n 30).

44 The measures: Act 14.041,/2020; Complementary Act 173,/2020; and Ordinance
1.666 of the Ministry of Health.

45 Marcos Mendes, As Financas Municipais em 2020 (Insper, 2020) 21.
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Furthermore, it is important to consider that the effects of Covid-19
tend to be more acute in large urban centres, owing not only to the
greater circulation of people, but also to the concentration of hospital
beds—among them the intensive care units (ICUs) specifically set aside
for Covid-19. In Brazil, given its territorial distribution of health care,
small municipalities send their patients for treatment in nearby medium
and large cities. It is an effect of the regionalisation of medium- and high-
complexity medical procedures—something consistent with efficiency of
public spending on health. Factors like these, however, were not consid-
ered when allocating federal transfers, resulting in a poor distribution of
resources.

More important than direct transfers to city halls was emergency assis-
tance to families, an intervention which wound up fulfilling the dual role
of averting a deeper economic crisis and, consequently, of enabling tax
collection to recover more quickly than otherwise. A study*® points out
that in the absence of emergency aid, Brazil’s GDP in 2020 could have
shrunk by between 8.4 and 14.8 per cent—officially, however, the drop
was 4.1 per cent, according to the IBGE.*’

In addition to the impact of Covid-19 on the budget of the muni-
cipalities, what should be noted is the relevance that mayors and gover-
nors assumed, and the role they played, in not denying the pandemic
but confronting the federal government and adopting measures recom-
mended by international organisations and health experts.

Use of personal protection equipment (masks and sanitisers) and
restrictions on the movement of people to reduce the rate of infection
came about thanks only to the efforts of state and municipal govern-
ments. When faced with dramatic pictures of the use of hospital beds in
public hospitals, mayors adopted a stance aligned with science—a stance
diametrically opposed to the federal government’s. Indeed, the Union
attempted to restrict the autonomy of subnational governments with
regard to measures to combat Covid-19. The Supreme Court, however,

46 Marina Sanches and Matias Cardomingo e Laura Carvalho, ‘Quio mais fundo poderia
ter sido esse po¢o? Analisando o efeito estabilizador do Auxilio Emergencial em 2020’, in
Nota de Politica Econdémica n° 007 (MADE/USP, 2021) 8.

47 Available at https: / /agenciadenoticias.ibge.gov.br /agencia-noticias /2012-agencia-
de-noticias/noticias/30166-pib-cresce-3-2-no-4-tri-mas-fecha-2020-com-queda-de-4-1-a-
maior-em-25-anos (accessed 1 February 2021).
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confirmed the competing competence of subnational governments in this
case.*8

Due to the great fiscal and socioeconomic differences between local
governments and the evolution of the disease itself, the measures local
governments took to combat Covid-19 diverged significantly while also
lacking essential coordination. In other words, there was indeed cohesion
among local governments—notable, given their history of competi-
tion and disagreement—but with little coordination. This characteristic
hindered their work and led to inefficiencies. The vacuum left by the
federal government in dealing with the problem can be cited as the
main reason for the coordination problems the Brazilian federation faced
during the pandemic. For example, no crisis management committee was
established in order to bring together representatives of the three levels of
government and ensure a smooth, synchronised response, or allow local
and regional governments to play a more active role in managing the
crisis.

Even so, some local governments, depending on their fiscal capacity,
took steps to mitigate the socioeconomic effects of the pandemic. A
survey of 302 municipalities found that they implemented the following
measures, among others: distribution of food baskets to vulnerable popu-
lations (98 per cent); investments in health care (96 per cent); social
assistance policies for the vulnerable populations such as the homeless or
destitute (91 per cent); protection of women and children from domestic
violence (76 per cent); employment guarantee policies (50 per cent); aid
policies for local companies (43 per cent); and basic income grants to the
most vulnerable (39 per cent).*’

As regards direct measures in health and of a socioeconomic nature,
the city of Niterdi, in the state of Rio de Janeiro, became an exem-
plary performer and was lauded in the international media by the likes
of Deutsche Welle®? and El Pais.?! It is important to note, however, that

48 Available at www.stf.jus.br/portal /cms/verNoticiaDetalhe.aspidConteudo=441447
(accessed 5 July 2021).

49 IBOPE, Pesquisa Impactos da COVID-19 nos Municipios (Sio Paulo: IBOPE
Inteligéncia, 2020) 52.

50 Available  at  www.dw.com/pt-br/como-niter%C3%B3i-se-tornou-exemplo-na-pre
para%C3%A7%C3%A30-contra-a-covid-19 /a-53042311.

51 Available at https://brasil.elpais.com/brasil /2020-05-07 /niteroi-se-antecipa-ao-cor
onavirus-e-planeja-testar-mais-que-eua-e-coreia-do-sul.html.
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Niterdi is a point outside the curve in terms of revenue structure and
local economic dynamics—among other things, it enjoys an important
flow of resources from oil royalties. This is not common for municipa-
lities in Brazil, where federal ‘help’ to local governments is usually fully
warranted.

Local governments were still playing a proactive role at the beginning
of 2021, a point at which the country underwent its second, and more
lethal, wave of Covid-19. Given the inefficiency (and consequent delay)
of the federal government in acquiring vaccines, and supplies to produce
vaccines in national laboratories, the municipalities agreed to purchase
vaccines—something unprecedented in the history of the country, given
that a successful National Immunisation Plan has been in place since the
mid-1970s (albeit relegated to the background by the federal government
during the pandemic). Led by the FNP, a large consortium of municipa-
lities was created for the joint acquisition of vaccines.>? The consortium’s
endeavour was legally supported not only by a 2005 law but by a Supreme
Court decision made in favour of the municipalities due to the urgent
need to vaccinate the population.

In Brazil, the federal state was a complicating factor in a situation
of acute crisis, yet at the same time it was the federative model—and,
within it, the action taken by subnational governments—that enabled the
country to avert a potential humanitarian disaster.

10 EMERGING ISSUES AND TRENDS

This chapter has discussed the place and role of municipalities in Brazil,
which are responsible for meeting the growing social obligations assigned
to them by the Constitution. As mentioned, they spend more on service
delivery than the 26 states and the Federal District, and are responsible
for 44 per cent of direct public investment, yet face several challenges.
Regardless of regional inequality with respect to economic and tech-
nical capabilities, municipalities have the same status as political and
administrative units, and thus are accorded symmetrical treatment with
respect to their rights and duties. Besides that, scarce resources, most of

52 By 16 March 2021, about 2400 municipalities had already joined the consortium.
List available at https://multimidia.fnp.org.br/biblioteca/documentos/item/932-lista-
final-municipios-que-manifestaram-interesse-em-aderir-ao-consorcio-publico-para-compra-
de-vacinas (accessed 5 July 2021).
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which are earmarked, reduce the room for decision-making in local poli-
cies aiming to fulfil the specific needs of the population. Furthermore,
elected representatives, who are entitled to vote on the budget, are rarely
able to understand, or interested in, the social and economic needs of the
cities and their populations. In closing this chapter, some emerging issues
are briefly discussed.

On the fiscal side, there are two important issues to address: tax reform,
and growing concern about civil servants’ own social security systems, a
theme that explains most of the fiscal difficulties currently experienced by
the states.

In recent years, the tax reform agenda has been discussed in the
Congress, although it does not always receive the necessary interest from
the federal government. Changes in the country’s tax system have direct
implications for municipal revenue and autonomy. Indirect taxes in Brazil,
under the competence of the three spheres of government, are the focus
of the reform proposals under discussion. The greatest risk for muni-
cipalities is losing their main tax, ISS, and receiving, as compensation,
transfers from other spheres. Giving up the tax with the greatest potential
revenue could overhaul the horizontal distribution of resources among
local governments, substantially harming the fiscal condition of medium
and large cities, whose major tax is the ISS.

As mentioned, the diversity among municipalities usually translates into
conflicting interests, as is the case with tax reform. An increase in transfers
may benefit small municipalities and more than compensate for the loss
of ISS collection, but the opposite result is anticipated by medium and
large cities, making it difficult to reach consensus.

Brazil made an important pension reform in 2019, under Constitu-
tional Amendment 103. However, the new directives concerning fiscal
sustainability are not obligatory for states and municipalities, since the
text leaves it up to each state and municipality to approve, in its respective
legislative house, a more stringent regime of its own. This has impacted
on just more than 2000 municipalities which have their own regimes
(the rest, linked to the general regime, have already been aftected by the
reform). The mayors of these cities allege political difficulty in approving
reforms of this scope, due to pressure from civil servants and resistance in
the City Council. Not by chance, just over a year after the amendment,
few municipalities had approved changes to the rules of their regimes.
Their own regimes, however, present a clear trajectory of unsustainability
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in the long term, requiring the adoption of new rules as quickly as
possible.

Federative coordination assumes particular importance in the imple-
mentation of public policies, an area in which municipalities still need
to make progress. In the health sector, a tripartite intergovernmental
commission would be an innovation in public policy management—it
would serve as a forum for negotiation, discussion, and decision-making
among managers in regard to operational matters and to the development
of national, state, and regional pacts towards a unified health system. The
institutionalisation of intergovernmental arenas is thus an important point
for federative coordination.

Another important challenge concerns the multiple dimensions of
providing urban services relating to transportation. The urban public
transport sector, concentrated mostly in metropolitan regions, has been
subject to financing problems over time, given that it is based on a model
in which the user bears the sole responsibility for the cost of the service.
With a few exceptions, there is no public fund to subsidise tariffs in a
sector essential for the urban economy and the welfare of citizens who
have to spend an increasing amount of time commuting between their
residence and workplace. The recent increase of mobile applications (such
as Uber) and other sharing platforms has aggravated the financial situa-
tion of concessionary companies year after year. The Covid-19 pandemic
added yet another challenge: How to operate on a minimal scale in a
scenario of social isolation and the growth of remote work, while still
complying with the health protocols required in this new reality?

In addition to being highly urbanised, Brazil has a complex urban
system. The survey Area of Influence of Cities—REGIC 2018, produced
by the IBGE—defines the hierarchy of Brazilian urban centres and
delimits the areas of influence associated with them.?3 The survey iden-
tified 15 main urban centres from which all cities in the country receive
direct influence, whether from one or more metropolises simultaneously.

The theme of metropolitan regions—MRs—deserves attention. The
history of these institutions is marked by two phases. In the 1970s, the
federal government, to support national development planning, created
nine MRs to be managed and controlled by state governments. The MRs

53 For more information about REGIC, go to https://www.ibge.gov.br/geociencias/
cartas-e-mapas/redes-geograficas/15798-regioes-de-influencia-das-cidades.html? =&t=0-
que-e.
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were supposed to play an administrative coordination role, both in the
provision of services of common interest to the states and municipa-
lities and in regional and local planning. Within a framework of high
federal centralisation, however, they had no decision-making power. The
second phase commenced with the enactment of the 1988 Constitution.
Its decentralisation drive entailed important changes in the management
of MRs. As mentioned, municipalities were elevated to members of the
federation with a status like that of states. The competence to create and
organise metropolitan areas, however, was transferred from the national
government to the states, a move politically inconsistent with the new
status of municipalities.

Insofar as states cannot interfere with municipal autonomy, the MRs,
created to oversee the organisational and operational integration of public
services, have remained mere administrative institutions without political
status or legislative power. Without effective means to enforce coordi-
nation, a state government cannot prevent conflicting and overlapping
policies from arising between municipalities in an MR and between those
municipalities and the state. Furthermore, there are no legal criteria to
guide the identification of urban agglomerations with metropolitan func-
tions that should be classified as MRs. The political interests of state
governors and mayors prevail in defining the boundaries of metropolitan
areas. Presently, there are 76 metropolitan regions, which comprise 1038
municipalities spread across 23 of the 26 states.

Examining the metropolitan reality in 2005, Observatério das
Metropoles conducted a national study of major urban spaces, in parti-
cular those nucleated around state capital cities, to assess the importance
of these agglomerations in the national and regional urban network.>*
Only 15 urban agglomerations, where population and wealth as well as
the direction and coordination of the national economy are concentrated,
were identified as real MRs,>® which is nearly half the number of officially
recognised MRs. The economic relevance of these 15 agglomerations,

54 Observatério das Metropdles is a virtual institute committed to the study of
metropolitan problems, comprising more than 200 researchers working at 51 institu-
tions, such as government agencies and nongovernmental organisations, under the joint
coordination of the Urban and Regional Planning and Research Institute (IPPUR) at
the Federal University of Rio de Janeiro and the Federation of Social and Educational
Assistance Agencies (FASE).

55 Indicators to identify clusters with metropolitan status and to rank them were popu-
lation, number of bank branches, mass of personal income, concentration of cutting-edge
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each of which includes a large number of municipalities, is remarkable. In
2004, about 67 million people lived in their 295 municipalities, within
154,000 km?. Although this represents only 1.8 per cent of the country’s
surface, it hosts 39 per cent of the economically active population and 43
per cent of the labour force in the manufacturing industry. Yet these are
the same areas where unequal social conditions often manifest their most
perverse effects.

Notwithstanding the social and economic importance of MRs, institu-
tional arrangements and public policies to boost state and local govern-
ment coordination in metropolitan areas have not yet been developed.
The result is a gap between deep social needs and the institutional
capacity to formulate and implement feasible solutions. The lack of incen-
tives for cooperation between municipalities (and between them and the
states) induces autarchic behaviour when confronting problems that have
impacts beyond jurisdictional borders. For example, investments in infras-
tructure made by the state and by the municipalities along the territory
of a metropolitan region are not coordinated, as a result wasting scarce
resources.

In 2015, Law 13,089 brought to life the Statute of the Metropolis with
the purpose of establishing guidelines for the planning, management, and
implementation of public functions of common interest to metropolitan
areas and urban agglomerations through

sharing of responsibilities and actions between entities of the Federation
in terms of organization, planning and execution of public functions of
common interest, through the execution of an integrated and articu-
lated system of planning, projects, financial restructuring, implementation,
operation and management.

One of the instruments to be used is an integrated development plan
(Plano de Desenvolvimento Urbano Integrado, PDUI) approved by state
law. It should be prepared jointly by representatives of the state, the
municipalities that are members of the regional unit, and civil society
organisations. Presently, only a few MRs have approved their PDUTIs.
Besides the institutional difficulties faced by MRs, the deterioration of

activities related to those considered productive, financial movement, headquarters of the
500 largest companies in Brazil, and number of airline passengers.

56 Law 13.089 of 12 January 2015.
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the fiscal situation of most states and the shortage of resources for invest-
ment by the states and municipalities serve to postpone once more the
search for solutions for the deep problems experienced by people living
in metropolitan areas.

This chapter has highlighted the importance of municipalities in Brazil,
a country of continental dimensions where regional economic and income
inequality prevails. Decentralisation accords municipalities a prominent
role in providing services to citizens, as was evidenced in the Covid-19
pandemic. The lack of federal coordination during this period was, to a
large extent, compensated for by municipal initiatives which, it is true, had
a generous contribution of federal resources. As such, the municipal role
should remain and even expand, not only for the duration of the triple
crisis—health, economic, and social—but also because of unmet demands
that have accumulated in areas where municipalities have a strong pres-
ence, such as education, as a result of the stoppage of activities and
the failure to develop alternative ways to deliver education and social
assistance in the context of an impoverished population.
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CHAPTER 6

Canada

Enid Slack and Zack Taylor

The vast majority of Canadians live within the jurisdiction of a general-
purpose municipality to which they elect representatives and pay taxes
and fees, and from which they receive a wide range of services. Munici-
palities function in a variety of contexts, from ones of rapid growth, as in
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metropolitan areas, to ones of relative or absolute decline, as occurs on the
periphery. More widely, they function in a context of intergovernmental
entanglement: in Canada, local governance is multilevel governance, in
which local government plays an essential role.

1 CouNTRY OVERVIEW

Canada is a vast, and for the most part, sparsely populated country. With
a land area of 8.8 million km?, its territorial jurisdiction is exceeded only
by Russia and China, yet only 0.67 per cent of the land area is built-
up.! Nevertheless, Canada is a highly urbanised nation, with most of its
38 million inhabitants living in a narrow band of settlement along the
border with the US. About one-quarter of Canadians live in the Toronto
region, a further 12 per cent in greater Montréal, and another 7 per
cent in metropolitan Vancouver.? Fully 71 per cent live in settlements
inhabited by more than 100,000 people—designated by Statistics Canada
as ‘census metropolitan areas’ (CMAs)—and most of the remainder, in
smaller urban settings.

Canada’s ethno-linguistic composition reflects its colonial history.
Prior to European colonisation, what is now Canada was inhabited by
indigenous peoples whose economic life, culture, and governance were
intertwined with the diverse physical environments they occupied. The
establishment at the turn of the seventeenth century of permanent Euro-
pean settlements in what is now Québec and the Atlantic provinces
initiated a centuries-long process of westward and northward coloni-
sation. Indigenous peoples today comprise about 5 per cent of the
population, with about half of them living in cities. In reflection of the
country’s colonial origins, French is the native language of 21 per cent
of the population, and English, of 56 per cent. Canada is also a nation of
contemporary immigrants: its annual population growth rate of 1 per cent
is fuelled by an open immigration policy that prioritises skills, education,
and knowledge of Canada’s two official languages, English and French.
In 2016, 22 per cent of the population had been born abroad, with the

I Statistics Canada, ‘Human Activity and the Environment, Cat. 16-201-X* (2011)
Government of Canada, www.150.statcan.gc.ca/nl/pub/16-201-x,/2017000/app-ann/
tbl/tbl-al-eng.htm (accessed 5 July 2021).

2 Zack Taylor, “Theme and Variations: Metropolitan Governance in Canada’ (2020)
49(3) IMFG Papers on Municipal Finance and Governance 3.


http://www.150.statcan.gc.ca/n1/pub/16-201-x/2017000/app-ann/tbl/tbl-a1-eng.htm
http://www.150.statcan.gc.ca/n1/pub/16-201-x/2017000/app-ann/tbl/tbl-a1-eng.htm
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most common countries of origin being the People’s Republic of China,
India, and the Philippines.

With a gross domestic product (GDP) of USD 1.9 trillion, or
USD 48,405 per capita, Canada is a wealthy, advanced industrialised
country with a diversified economy based on natural-resource extraction,
manufacturing, and services.> The export-oriented manufacturing base
centred in Ontario and Québec has been eroded by lagging productivity,
unfavourable currency exchange rates, rising protectionism among trading
partners, and automation. Canada’s largest export industry, the heavy
oil and natural gas extraction sectors predominantly located in Alberta,
Saskatchewan, and Newfoundland and Labrador, has faced persistent diffi-
culty in accessing global markets. Canada’s largest cities, and Toronto in
particular, have become globally significant hubs of financial and other
high-value-added services, and have in recent years accounted for most
net job creation.

Canada therefore has a highly regionalised economy that has recently
concentrated considerable wealth in large cities. Nevertheless, according
to the Organisation for Economic Co-operation and Development
(OECD), Canada’s Gini index of income inequality is 0.303, lower than
that of other English-speaking countries but higher than in Northern
Europe and Scandinavia, perhaps reflecting the socioeconomic impact of
its universal health insurance and income-support programmes.*

Canada has a variation of the British Westminster system of govern-
ment and a common law legal system.® Provincial government institutions
mirror the national ones, except that they are unicameral. The prime
minister, as head of government and (in practice) the leader of the largest
parliamentary party, has greater political autonomy than in Britain or
Australia, as he or she is selected by the party’s mass membership, not
the governing party caucus. Parliamentarians are elected using a single-
member plurality system, which magnifies the size of the winning party’s
representation and often produces stable majority governments.

While the federal government has superior access to revenues and the
ability to redistribute wealth between groups and regions, the provinces

3 OECD, ‘Country Statistical Profile: Canada’ (2021), https://data.oecd.org/canada.
htm (accessed 5 July 2021).

4 OECD, ‘Income Inequality (Indicator)’ (2021), https://doi.org,/10.1787 /459aa7
fl-en (accessed 5 July 2021).

5 Québec remains a partial exception; it retains many aspects of French civil law.


https://data.oecd.org/canada.htm
https://data.oecd.org/canada.htm
https://doi.org/10.1787/459aa7f1-en
https://doi.org/10.1787/459aa7f1-en
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deliver most social programmes, including health care, education, and
social assistance. As a result, many important policy questions are debated
and settled through ‘federal-provincial diplomacy’ rather than through
intra-party brokerage or within a regionally representative upper legisla-
tive chamber.® Provincial governments, along with the courts, a free press,
and an active citizenry, are the primary checks against arbitrary action by
the federal executive.

2 HISTORY, STRUCTURES,
AND INSTITUTIONS OF LOCAL GOVERNMENT

While Canadian local government comprises a variety of types of public
entities, the predominant type, and that which is most often identified
as such, is the general-purpose municipal corporation. Municipalities are
established by, and draw their powers from, provincial legislation: they
are ‘creatures of the provinces’. There are about 3700 municipalities in
Canada, including upper-tier authorities in two-tier arrangements.” No
official count is kept because the federal government does not collect
information about local government institutions. It would be incorrect
to say that there is a typical Canadian format of local government, or a
national local government ‘system’. Each province has evolved its own
local government system tailored to its local conditions, resulting in
considerable variation in institutional forms across the country.

Although the Canadian population is concentrated within larger
metropolitan settlements, municipal governments are on average quite
small—the average population of lower- and single-tier municipalities
is under 10,000. Canada’s largest municipality is the City of Toronto,
with 2.8 million residents; the smallest has only a few inhabitants. Prince
Edward Island and Saskatchewan have the most municipalities in propor-
tion to the population residing within them, at about 70 municipalities
per 100,000; Ontario has the least, at 1.8. The national average is 9.5
municipalities per 100,000. These ratios have declined over time through
population growth and municipal amalgamations.

6 Richard Simeon, Federal-Provincial Diplomacy: The Making of Recent Policy in
Canada (University of Toronto Press, 1972).

7 Zack Taylor and Neil Bradford, ‘Governing Canadian Cities’, in Markus Moos, Tara
Vinodrai, and Ryan Walker (eds) Canadian Cities in Transition (Oxford University Press,
2020) 33-50.
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While permanent urban settlements had existed since the seventeenth
century, they had been governed through colonial administrative systems.
Patterned on the British model, the earliest municipal corporations were
established by charter during the colonial period.® The first was Saint
John, New Brunswick, in 1785, followed by Montréal, Québec City,
Toronto, Halifax, Kingston, and Hamilton in the 1830s and 1840s. These
charters arose less from local demand than from the desire of colonial
authorities to decentralise administration.

A key turning-point was the enactment of the Municipal Corporations
Act, commonly referred to as the Baldwin Act, in 1849, which repealed
all existing municipal charters in Upper Canada (now Ontario) and
replaced them with a general legal framework.” The Baldwin Act became
the template for general municipal legislation in the other provinces.
Municipal incorporation accelerated during the late 1800s as urbanisation
and population growth generated new demands for infrastructure and
services, and as provincial governments sought to shed liabilities by decen-
tralising infrastructure financing.!® Throughout the twentieth century,
and especially after the Second World War, municipalities became increa-
singly involved in the delivery of provincially mandated services, often
funded by conditional grants from the provinces. For this reason, there is
a tension between municipalities’ identities as a democratic government
and as a subordinate agent of other levels of government.!!

Two-tier municipal government is prevalent in much of Ontario and
Québec, whereby responsibilities are divided between a county or equi-
valent entity and constituent municipalities. Successive reforms in these
provinces have consolidated two-tier systems into unitary municipa-
lities in some places while leaving two-tier institutions in place in others.
The western provinces (British Columbia, Alberta, Saskatchewan, and

8 For overviews, see Richard Tindal, Susan Tindal, Kennedy Stewart, and Patrick Smith,
Local Government in Canada, 9th Ed (Nelson, 2017); Zack Taylor, ‘If Different Then
Why? Explaining the Divergent Political Development of Canadian and American Local
Governance’ (2014) 49 International Journal of Canadian Studies 53-79.

9 James Aitchison, “The Municipal Corporations Act of 1849 (1949) 30(2) Canadian
Historical Review 107-122.

10 Michael Piva, The Borrowing Process: Public Finance in the Province of Canada,
1840-1867 (University of Ottawa Press, 1992); Elizabeth Bloomfield, Gerald Bloomfield,
and Peter McCaskell, Urban Growth and Local Services: The Development of Ontario
Municipalities to 1981 (Dept. of Geography, University of Guelph, 1983).

11 Tindal et al. (n 8) 10-16.
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Manitoba) and the northern territories never had counties, and so single-
tier local government is the norm. Similarly, the four Atlantic provinces
have either abolished two-tier county government in favour of single-
tier municipalities or never had it in the first place. British Columbia and
New Brunswick have taken a comprehensive approach to managing inter-
local coordination by establishing county-like entities across provincial
territory.

Single- and lower-tier municipalities, be they called cities, towns,
districts, townships, or villages, are governed by directly elected coun-
cils.!?> No province’s boundaries correspond to those of a functional
metropolitan area, nor is there an autonomous capital district. Ottawa,
the capital, is a single-tier city located in the Province of Ontario. Canada
therefore does not possess anything akin to a ‘city state’.

2.1  Metropolitan Governance

As Canada’s metropolitan areas have grown larger and more complex,
provincial governments have intervened to coordinate the activities of
local governments, most often with regard to transit, investment attrac-
tion and economic development, and land-use planning.'® This has
occurred mainly through three mechanisms. First, some provinces have
imposed policy frameworks binding on local governments. Ontario has
gone the furthest by adopting a set of ‘provincial plans’ that promote
or restrict urban development in various parts of the extended Toronto
region. British Columbia and Québec have established province-wide
farmland protection plans the effects of which are particularly noteworthy
in the periphery of large metropolitan areas.

Secondly, provincial governments have established task-specific agen-
cies of metropolitan territorial jurisdiction to plan, and in some cases
operate, transit in Toronto, Montréal, and Vancouver. While Greater
Toronto’s Metrolinx is controlled directly by the province with no
municipal involvement in its governance, Montréal’s Authorité regionale
de transport métropolitain and Vancouver’s Translink both provide for
formal municipal involvement in planning and project prioritisation. The

12 7ack Taylor and Alec Dobson, ‘Power and Purpose: Canadian Municipal Law in
Transition’ (2019) 47 IMFG Papers on Municipal Finance and Governance 32-33.

13 Taylor (n 2) 3.
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Ontario, Québec, and Alberta governments have also played a key role
in the creation of metropolitan investment attraction agencies for the
Toronto, Montréal, and Edmonton regions, respectively.

Other provinces have taken a third, more decentralised approach of
reorganising local government institutions to create de facto metropolitan
governments (for example, the amalgamations of Windsor in 1935,
Winnipeg in 1971, Halifax in 1995, and Ottawa in 2001) or establishing
metropolitan institutions that facilitate inter-municipal collaboration.

The most comprehensive example of the latter was the creation of the
Municipality of Metropolitan Toronto as an upper-tier unit with 13 lower-
tier municipalities in 1954, a model replicated in Winnipeg in 1960. More
enduring general-purpose metropolitan bodies are British Columbia’s
regional districts in Metropolitan Vancouver and Victoria, which were
initially established in the mid-1960s and remain in operation today.

The past decade has seen the provincial imposition of compulsory
metropolitan boards comprising municipal representatives in Calgary,
Edmonton, and Winnipeg. As British Columbia’s regional districts,
Alberta and Manitoba’s metropolitan boards, and Québec’s metropolitan
communities are constructed as federations of member municipalities,
they are generally not viewed as a ‘layer’ of local government; indeed,
this may be a necessary political precondition of their success. Moreover,
creating institutional structures that incentivise local initiative to address
policy problems and pursue projects that are of metropolitan scope has
enabled provinces to transfer political risk to the local sphere.

These three approaches coexist in some instances. Most provinces
also provide for municipalities to enter into joint planning and services
agreements, or contract with one another for service provision.!*

2.2 Special-Purpose Bodies and Unincovporated Aveas

In addition to general-purpose municipal corporations, there are a multi-
tude of single-purpose bodies. The most visible is the directly elected
school board, which administers primary and secondary public educa-
tion. In most provinces, school boards receive most or all of their funding
from the provincial government and have little autonomy over curricula

14 zachary Spicer, The Boundary Bargain: Growth, Development, and the Future of
City-County Separation (McGill-Queen’s University Press, 2016).
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and labour relations. Several provinces have abolished, or are planning to
abolish, elected school boards and directly administer education services.

Special-purpose bodies coexist with general-purpose municipalities.!®
With the exception of school boards, special-purpose bodies such
as transit commissions, watershed management boards, police services
boards, and library boards are institutionally linked to municipalities,
which appoint some or all of their members and contribute to their
budgets. For example, 95 per cent of Ontarians live within the jurisdic-
tion of 36 Conservation Authorities—the boundaries of which are defined
by watersheds—that are responsible for floodplain management, natural-
resource conservation, and parks and recreation services. Their boards
comprise delegates from constituent municipalities.

Although a large portion of the country’s territory is unincorporated
(that is, not under the jurisdiction of a general-purpose municipal govern-
ment), only 3.1 per cent of Canadians live in such places.!® Virtually all
residents of most provinces live within municipalities. The exceptions are
the provinces of New Brunswick and Prince Edward Island, where 30
per cent do not, and Newfoundland and Labrador and British Columbia,
where 10 per cent do not. The latter two provinces have vast hinter-
lands with historically rooted patterns of sparse settlement in remote
areas. Services to residents of unincorporated areas are provided either
directly by the provincial government, often through regional or local
administrative entities, or by freestanding local special-purpose bodies.
British Columbia, for example, maintains 196 task-specific ‘improvement
districts’ with directly elected boards of trustees that may be responsible
for diking, irrigation, fire protection, and so on.!”

15 Jack Lucas, Hidden in Plain View: Local Agencies, Boards, and Commissions in
Canada. IMFG Perspectives 4 (Institute on Municipal Finance and Governance, Munk
School of Global Affairs, University of Toronto, 2013).

16 Taylor and Bradford (n 7) 36.

17 British Columbia, ‘Improvement Districts’, www2.gov.bc.ca/gov/content/govern
ments/local-governments/improvement-districts-governance-bodies /improvement-dis
tricts (accessed 5 July 2021).


http://www2.gov.bc.ca/gov/content/governments/local-governments/improvement-districts-governance-bodies/improvement-districts
http://www2.gov.bc.ca/gov/content/governments/local-governments/improvement-districts-governance-bodies/improvement-districts
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2.3 Indigenous Governance

Although they are ‘local’ in the sense of being delineated (mostly)
by sub-provincial territories, Indigenous authorities are not considered
municipalities or local governments. By virtue of their historical nation-
to-nation relationship with the British Crown (and de facto with the
federal government), indigenous governments of various types and consti-
tutional status lie outside provincial jurisdiction. Their relationship with
nearby municipalities, including through formal agreements, is the subject
of increasing scholarly attention.!®

3  CONSTITUTIONAL RECOGNITION
OF LocAL GOVERNMENT

Canadian municipalities have no independent constitutional status. Under
the division of powers in Canada’s 1867 Constitution, local govern-
ment is an enumerated responsibility of provincial government. Provincial
governments therefore have plenary authority over the existence, institu-
tional structures, boundaries, responsibilities, and financing of municipali-
ties. All authority exercised by municipalities is delegated by the provinces
through legislation and regulation.

4  GOVERNANCE ROLE OF LocAL GOVERNMENT

The provincial legal architecture that constitutes municipal government
is straightforward. Building on the above-mentioned Baldwin Act, most
provinces have adopted one or more general statutes that prescribe
municipalities’ institutional structure and authority, typically establishing
a hierarchy whereby more populous municipalities are permitted areas of
jurisdiction not granted to smaller ones. The acts confer a general grant
of authority supplemented by a list of enumerated areas of jurisdiction.
Some general municipal acts are wide-ranging, including land-use plan-
ning authority, the conduct and financing of municipal elections, and so
on, while others hive them off into separate pieces of general legislation.

18 Christopher Alcantara and Jen Nelles, A Quier Evolution: The Emergence of
Indigenous-Local Intergovernmental Partnerships in Canada (University of Toronto Press,
2016).
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Some provinces have adopted parallel general acts governing different
categories of municipality, typically along urban/rural lines.

As a result of the general statutory approach, there is a high degree
of symmetry in the powers afforded to municipalities within each
province. This is supplemented by the routine passage of special legis-
lation pertaining to individual municipalities and addressing idiosyncratic
circumstances not covered by general legislation.

Several of the core municipalities of large metropolitan areas are not
governed by general municipal legislation, but instead derive their exis-
tence and authority from a separate act, sometimes referred to as a charter.
The City of Vancouver, for example, has been governed by its own legis-
lation since its initial incorporation in 1886. More recently, Winnipeg
and Toronto have become legally detached from the general municipal
framework, operating under their own legislation.

Other provinces have taken an alternative approach of ‘layering’ addi-
tional legal frameworks on top of the general system. Montréal and the
Alberta cities of Calgary and Edmonton, for example, are governed by
the same municipal laws as other municipalities in their provinces, but
also have supplementary powers conferred by special legislation. The
real-world impacts of these separate arrangements for large municipalities
remain unclear.!® Revenue-raising powers, for example, tend to be similar
for all municipalities in a province regardless of special legislation.??

Over the past 25 years, almost every province has overhauled its muni-
cipal legislation to shift from a model of ‘express powers’ to a more flex-
ible ‘spheres of jurisdiction’ one and established a permissive grant of
authority enabling municipal councils to act for the well-being of their
residents. Most municipalities now enjoy ‘natural person powers’, which
enable them to enter independently into contracts with individuals and
corporations and establish corporate bodies. Recent jurisprudence has
interpreted these powers generously.?!

19 Andrew Sancton, ‘The False Panacea of City Charters? A Political Perspective on
the Case of Toronto’ (2016) 9(3) SPP Research Papers; Harry Kitchen, ‘Is “Charter-City
Status” a Solution for Financing City Services in Canada—or Is That a Myth?’ (2016)
9(2) SPP Research Papers.

20 One exception is the City of Toronto Act, which permits the city to levy additional
taxes but not the major taxes such as income, sales, or fuel taxes.

21 Taylor and Dobson (n 12) 12.
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In toto, local governments across Canada spent more than CAD 108
billion in 2019, or almost CAD 2900 per capita on average. Expenditures
are made on a wide range of services, including water, sewers, and waste
management; transport (roads and transit); fire and police protection;
health; social services and housing; recreation and culture; and planning
and development (see Table 1 for the distribution of expenditures by
function).??

Although the largest expenditure category, on average, is transporta-
tion, there are notable differences among the provinces in terms of the
distribution of municipal expenditures. In Ontario, for example, local
governments spend, on average, one-quarter of their budgets on social
services, whereas municipalities in most other provinces spend little or
nothing because social services are a provincial responsibility. Ontario
municipalities also stand out, along with Nova Scotia’s, because they
spend more on health than municipalities in other provinces. Québec and

Table 1 Distribution of municipal expenditures in Canada (2019)

Municipal expenditure Percentage of total municipal expenditures
Transport 18.1
Social protection 13.3
General public services 13.2
Recreation and culture 11.1
Police services 11.0
Fire protection services 5.8
Water supply 4.9
Wastewater management 4.6
Waste management 4.1
Housing and community development 3.3
Health 2.9
Public debt transactions 2.8
Other expenditures 49
Total expenditures 100.00

Source Calculated from Statistics Canada, ‘Table 10-10-0024-01, Canadian Classification of Functions
of Government, by General Government Component’ (Government of Canada, 2019)

Note Municipal expenditures include expenditures of municipalities plus other local public institutions,
not including school boards.

22 We display 2019 fiscal data to avoid biases introduced by the extraordinary
governmental response to the COVID-19 pandemic.



160 E. SLACK AND Z. TAYLOR

Alberta municipalities spend more than 25 per cent of their total expendi-
tures on transportation, which is considerably more than the average of 18
per cent for the country. British Columbia local governments spend more
of their budget on recreation and culture than those in other provinces.

While it is difficult to generalise and available data are not recent,?
there seems to be a greater tendency to perform functions ‘in-house’ than
by contract with private entities in Canada compared to other countries.
Although most functions are performed by local government employees,
it is fairly common for municipalities to contract out solid waste collec-
tion, for example, and some have engaged in public—private partnerships
for water and wastewater treatment systems.

In 2012, municipal and local government enterprise employees totalled
680,000 of the 3.6 million public sector employees (19 per cent).
School boards employed an additional 682,000.2> While many regulated
professions are represented in municipal employment, including planners,
lawyers, engineers, nurses, accountants, police officers, firefighters, and
social workers, there is no civil service system. Local governments are free
to define job descriptions, organise their internal administrative structures,
and hire and fire with little limitation. Municipal employees are generally
unionised and enjoy collective bargaining rights.

The executive and legislative body of the municipality is the council.
While most heads of council in larger urban municipalities serve on a full-
time basis, councillors, even in larger municipalities, often serve part-time
and hold outside employment. Council’s role is to legislate and give policy
direction to staff, who execute its decisions under its supervision. In most
municipalities, the administration is directed by a small leadership team
with functional responsibilities and led by a chief administrative officer
or city manager. It is common for the head of council to work closely
with senior administrators. In some provinces, certain municipal posi-
tions, such as the clerk, treasurer, and municipal engineer, are required
by statute.

23 Robert Hebdon and Patrice Jalette, “The Restructuring of Municipal Services: A
Canada—United States Comparison’ (2008) 26 Environment and Planning C: Government
and Policy 144-158.

24 Andrew Sancton, Canadian Local Government: An Urban Perspective (3rd ed)
(Oxford University Press, 2021) 261-266.

25 Statistics Canada, “Table 10-10-0025-01. Public Sector Employment, Wages and
Salaries, Seasonally Unadjusted and Adjusted” (Government of Canada, 2012).
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Local elected officials are held accountable through elections, which
are held every four years independently of provincial and federal elections.
While in some provinces non-resident property owners are entitled to vote
in local elections, the municipal franchise is in effect identical to that at the
provincial or federal level: Canadian citizens aged 18 or over. Councillors
are today elected from single-member wards in most larger municipalities.
At-large election—that is, by the total municipal electorate rather than by
ward—is more common in smaller municipalities, with the exception of
British Columbia where it is the norm.

The head of council (called the mayor in cities and towns and the reeve
in rural townships) is directly elected at-large except in many municipa-
lities in Newfoundland and Labrador. In Ontario and Québec, upper-tier
municipal councils comprise delegates of member lower-tier municipa-
lities’ councils, and the head of council (called the warden in counties
and the chair in Ontario’s regional municipalities) is generally selected by
council members, although some are directly elected. In all cases, heads
of council sit as voting members of the council and have few powers
beyond those of other councillors, including the ability to declare emer-
gencies. They have no veto or separate role in budgeting. Outside British
Columbia, they have no authority to hire and fire staff. The principal roles
of the head of council are to represent the municipality, initiate proposals,
and broker consensus among the councillors.

Local government is far more accessible to the public than other levels.
By legal requirement, all council deliberations are open to the public
except for i camera meetings held under prescribed circumstances. Resi-
dents are entitled to give deputations to council and council committees.
By law or custom, many policy development processes entail extensive
public consultation and open meetings.

5 FINANCING LocAL GOVERNMENT

Canadian local governments have no constitutional revenue-raising
powers: they are limited to the taxing authority that is delegated to
them by provincial governments.?® Provincial governments determine

26 Ljsa Philipps, Enid Slack, Lindsay Tedds, and Heather Evans, ‘Introduction’, in Lisa
Philipps, Enid Slack, Lindsay Tedds, and Heather Evans (eds) Funding the Canadian City
(Canadian Tax Foundation and Institute on Municipal Finance and Governance, 2019)
1-20.
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what responsibilities are assigned to local governments, which revenues
they can raise, and how much they can borrow. Municipalities are not
permitted to budget for an operating deficit and if they do, they are
required to cover it in the next fiscal year.

Table 2 provides a breakdown of Canadian municipalities’ main
revenue sources. Overall, 80 per cent of revenues are raised locally, with
the remainder coming from federal and provincial transfers. On average
across the country, the property tax accounts for more than 46 per cent
of municipal revenues and user fees, for almost 23 per cent.

As with expenditures, there is wide variation in revenue sources. User
fees represent a somewhat smaller percentage of municipal revenues in
Québec, for example, where property taxes (not user fees) are largely
used to pay for water. Provincial and federal transfers range from less
than 9 per cent of revenues in British Columbia municipalities to a high
of 47 per cent in Prince Edward Island. Transfers account for more
than 20 per cent of total municipal revenues in Ontario, where social
services are cost-shared with the provincial government. Lot levies (also
known as development charges), which are used to pay for growth-
related capital costs associated with new development, are significant
in Ontario, Saskatchewan, Alberta, and British Columbia. Land transfer
taxes (included in property-related taxes) are levied by municipalities in

Table 2 Distribution of municipal revenues in Canada (2019)

Municipal revenue sonrce Percentage of total municipal revenues
Recurrent property tax 46.0
Other taxes on property 1.5
Taxes on goods and services 0.7
Lot levies and motor vehicle taxes* 7.2
User fees 227
Other revenue 3.3
Total own-source revenue 81.4
Intergovernmental transfers 18.6
Total revenue 100.0

Source Calculated from Statistics Canada, ‘Table 10-10-0020-01, Canadian Government Finance
Statistics for Municipalities and Other Local Public Administrations (X 1,000,000)’ (Government of
Canada, 2019)

" The actual category for lot levies and motor vehicle taxes is ‘tax on use of goods and permission
to use goods or perform activities’
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Québec and Nova Scotia, and by the City of Toronto. Some local govern-
ments have additional taxing powers, such as accommodation and vehicle
taxes, but these represent a relatively small proportion of revenues.?”
Although it has been suggested that local governments suffer from a
vertical fiscal imbalance in Canada, existing data do not permit a calcula-
tion of its extent. With respect to taxation, municipal governments raised
only 10 per cent of all taxes collected in 2020; the federal government
accounted for 45 per cent, and provincial governments, the rest.”® In
terms of expenditures, the federal government accounts for only 29 per
cent of total government expenditures, and provinces and municipalities
combined account for 71 per cent, but we do not know the distribu-
tion between provincial and local governments.?? Local governments own
about 60 per cent of public infrastructure.3? These numbers point to
vertical fiscal imbalance, but better data are needed to confirm it.

5.1  Property Taxes

The single-largest municipal revenue source is the property tax. Property
taxes are governed by provincial legislation, so their application differs
across provinces.>! In some provinces, the assessment of property values
for tax purposes is determined by the province or a provincial agency;

27 For a breakdown of revenues for the largest city in each province, see Jean-Philippe
Meloche and Frangois Vaillancourt ‘Municipal Financing Opportunities in Canada: How
Do Cities Use Their Fiscal Space?” (2021) 52 IMFG Papers on Municipal Finance and
Governance.

28 Statistics Canada, ‘Table 10-10-0015-01, Statement of Government Operations and
Balance Sheet, Government Finance Statistics (X 1,000,000)’ (Government of Canada,
2020), https://doi.org,/10.25318 /1010001501-eng (accessed 5 July 2021).

29 Thomas Hachard, ‘It Takes Three: Making Space for Cities in Canadian Federal-
ism’ (2020) 31 IMFG Perspectives. Statistics Canada provides consolidated provincial-local
expenditure and revenue data but does not separate provincial governments from local
governments.

30 Infrastructure Canada, ‘Investing in Canada: Canada’s Long-Term Infrastructure
Plan’ (Government of Canada, 2018), www.infrastructure.gc.ca/site/alt-format/pdf/
plan/icp-pic/IC-InvestingInCanadaPlan-ENG.pdf (accessed 5 July 2021).

31 For a detailed account of the characteristics of the property tax in different provinces
and an examination of the broader issues around property taxation in Canada, see Harry
Kitchen, Enid Slack, and Tomas Hachard, Property Taxes in Canada: Current Issues and
Future Prospects (Institute on Municipal Finance and Governance, Munk School of Global
Affairs, University of Toronto, 2019); Harry Kitchen and Almos Tassonyi, ‘Municipal
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in others, it is determined locally. Reassessments may be done annu-
ally (as in British Columbia) or every few years. In terms of tax rates,
in some provinces (Alberta, Nova Scotia, Prince Edward Island, and
Newfoundland and Labrador), municipalities are free to set their own tax
rates without provincial interference. In others, the provincial government
directly controls or limits tax rates on some property classes. Residents and
businesses benefit from different exemptions, tax incentives, tax breaks,
and other schemes to address the supposedly regressive and volatile nature
of the property tax, depending on the province. All but two provinces levy
a provincial property tax, in some cases to pay for education.

Some have argued that property taxes are sufficient to cover the costs
of municipal services,3% but others have suggested that local governments
in Canada would benefit from a broader mix of taxes.?? In particular, a
mix of taxes would give local governments more flexibility to respond to
local conditions such as changes in the economy, demographic changes,
and changes in expenditure needs. The two taxes that have the potential
to bring in the most revenues for local governments are income and sales
taxes, but neither of these taxes is permitted at the local level anywhere
in Canada.3*

Available data do not enable us to determine what proportion of
transfers to local governments is federal versus provincial. Information
from selected provinces, however, indicates that the bulk of transfers
tend to be from the provincial government. The vast majority of provin-
cial transfers are conditional, but most provinces also give unconditional
grants to local governments in the form of direct grants, equalisation, or
revenue-sharing.3®

Taxes and User Fees’, in H Kerr, K McKenzie, and Jack Mintz (eds) Tax Policy in
Canada (Canadian Tax Foundation, 2012).

32 Bev Dahlby and Melville McMillan, ‘What Is the Role of Property and Property-
Related Taxes? An Assessment of Municipal Property Taxes, Land Transfer Taxes, and Tax
Increment Financing’, in Philipps, Slack, Tedds and Evans (eds) (n 26) 45-73.

33 Harry Kitchen and Enid Slack, ‘More Tax Sources for Canada’s Largest Cities: Why,
What, and How?’ (2016) 27 IMFG Papers on Municipal Finance and Governance.

34 A comparison of Toronto and seven other international cities shows that, with the
exception of London, UK, the major cities have more tax options than Toronto. See
Enid Slack, How Much Local Fiscal Autonomy Do Cities Have? A Comparison of Eight
Cities Arvound the World (Institute on Municipal Finance and Governance, University of
Toronto, 2017).

35 Richard Bird and Enid Slack, ‘Provincial-Local Equalization in Canada: Time for a
Change?’ (2021) 57 IMFG Papers on Municipal Finance and Governance.
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Direct grants are provided in six provinces and range from flat amounts
and per capita grants to partial rebates of the provincial portion of
the Harmonised Sales Tax, a federally administered value-added tax. Six
provinces provide equalisation grants to municipalities. In Nova Scotia
and New Brunswick, the formula explicitly recognises both expendi-
ture need and fiscal capacity; the other provinces take account only of
fiscal capacity, although population size is sometimes used as a proxy for
expenditure need. Three provinces have provincial-local revenue-sharing
systems. British Columbia shares traffic fine revenue and provincial
gaming revenues; Saskatchewan shares provincial sales tax revenues on
a per capita basis; and Québec shares natural-resources royalty revenue
with municipalities that have mining, oil, and gas production sites and,
since 2021, provides a share of the difference between the value of one
percentage point of the Québec sales tax in the most recent year and the
value of one percentage point for the reference year 2017-2018.36

5.2 Fedeval Transfers

Although the federal government has no constitutional authority over
local government, it can give money to cities and has been doing so
increasingly. Since the early 2000s, the federal government has established
conditional grant programmes that channel funds, sometimes directly and
sometimes through the provinces or municipal associations, to municipa-
lities and other local partners for housing, transit, economic development,
climate change adaptation projects, and indigenous services. The largest
of these programmes, the post-2015 ‘Investing in Canada’ plan, which
is to disburse CAD 180 billion over a decade, is directed towards infras-
tructure broadly defined.?” In parallel, the federal government is funding
affordable housing through a 10-year, CAD 40-billion National Housing
Strategy, and participates in ‘local immigration partnerships’ that bring
all orders of government and local service agencies together to assist in

36 Gouvernement du Québec. 2022. Partenariat 2020-2024: Pour des munici-
palités et des regions encore plus fortes. Québec: Affairs municipals et habita-
tion. https://www.mamh.gouv.qc.ca/fileadmin/publications /organisation_municipale /acc
ord_partenariat/Partenariat2020-2024_Entente.pdf (accessed 24 February 2022).

37 Neil Bradford, ‘A National Urban Policy for Canada? The Implicit Federal Agenda’,
Canadian Regional Development Policy: Flexible Governance and Adaptive Implementation
(2018) 9-10.
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immigrant integration. The federal government also engages with muni-
cipalities in areas under its exclusive jurisdiction. For example, Urban
Programming for Indigenous Peoples channels federal funds to local
partnership organisations that set priorities and coordinate services.

In addition to these grants, the federal government provides
block transfers for municipal infrastructure.®® The Canada Community-
Building Fund (formerly known as the Gas Tax Transfer) provides perma-
nent funding for local infrastructure investments.?® Funds are allocated
on a per capita basis, with payments flowing to designated signatories—
provinces, territories, municipal associations, and the City of Toronto.
Conditions are modest: funds must be spent on municipal infrastructure,
provinces must not claw back their own funding, and municipalities must
demonstrate progress towards federally defined sustainability objectives.

6 SUPERVISING LocAL GOVERNMENT

All provinces have established cabinet-level departments that monitor
municipal activities and finances and provide policy support. Most have
established administrative tribunals that rule on appeals of municipal
land-use decisions. In rare circumstances, provincial governments have
dismissed locally elected councils and installed administrators to resolve
problems of fiscal insolvency or political dystunction. Compared to Ame-
rican states, provincial governments are highly involved in municipal
affairs. Provincial supervision of municipal finances, incorporation, and
boundary change, among other things, has been, and may continue to
be, an effective means of adaptation to changing circumstances, although
it is sometimes arbitrary or politically motivated, or perceived as such.

6.1 Municipal Borrowing

As provinces are the ultimate guarantors of municipal debt, they devel-
oped an early interest in supervising municipal solvency. During the Great

38 For a description of programmes, see www.infrastructure.gc.ca/prog,/programs-infc-
summary-eng.html (accessed 5 July 2021).

39 Erika Adams and Alan Maslove, “The Federal Gas Tax Cession: From Advocacy
Efforts to Thirteen Signed Agreements’, in Caroline Andrew and Katharine Graham (eds)
Canadn in Cities: The Politics and Policy of Federal-Local Governance (McGill-Queen’s
University Press, 2014) 102-130.
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Depression, provincial governments dismissed the councils of insolvent
municipalities and administered them directly. As a result of this expe-
rience, all provinces set statutory limits on how much municipalities
can borrow.*? In most provinces, a formula-based approach is used; in
others, restrictions occur through provincial approval. For example, in
Newfoundland and Labrador and Québec, ministerial approval is required
for borrowing; in Saskatchewan, borrowing restrictions are established by
the Saskatchewan Municipal Board upon application.

Formulas vary across provinces.*! Generally, provinces impose limits
on debt servicing costs and/or the amount of debt. For example, debt
service costs cannot exceed 10 per cent of own-source revenues in Nova
Scotia, 20 per cent of annual revenue in Manitoba, 25 per cent of own-
source revenues in British Columbia and Ontario (with the exception of
the City of Toronto which faces no provincial borrowing limits), and 25
per cent or 35 per cent of revenues in Alberta, depending on the munic-
ipality.*? Limits on the amount of debt are 2 per cent of the assessed
value of property in New Brunswick, 7 per cent of municipal assess-
ment in Manitoba, and 1.5 or two times the amount of local revenue
excluding capital transfers depending on the municipality in Alberta. In
British Columbia, the aggregate debt of the City of Vancouver cannot
exceed 20 per cent of assessed value based on average assessment for
the previous two years. Its own policy limit is 10 per cent of operating
expenditures, however.

To encourage municipalities to borrow more, several provinces have
lowered the cost of borrowing through pooling of municipal debt.
Municipal finance authorities have been established in most provinces.
Examples include the Municipal Finance Authority of British Columbia,
the Municipal Capital Borrowing Board in New Brunswick, Nova Scotia
Municipal Finance Corporation, and the Newfoundland and Labrador
Municipal Financing Corporation. In Ontario, Infrastructure Ontario,

40 Richard Bird and Almos Tassonyi, ‘Constraining Subnational Fiscal Behavior in
Canada: Different Approaches, Similar Results?’, in Jonathan Rodden, Gunnar Edkeland,
and Jennie Litvack (eds) Fiscal Decentralisation and the Hard Budget Constraint (MIT
Press, 2003) 85-133.

4l Enid Slack and Almos Tassonyi, ‘Financing Urban Infrastructure in Canada:
Overview, Trends, and Issues’, in Richard Bird and Enid Slack Financing Infrastructure:
Who Should Pay? (McGill-Queen’s University Press, 2017) 21-53.

42 The City of Toronto imposes its own limit of 10% of property tax revenues.
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which is a crown corporation with a mandate to manage large scale
infrastructure projects, operates similarly to an infrastructure bank. In
some provinces, such as Nova Scotia and New Brunswick, all munici-
palities must borrow through the provincial authority. In other provinces,
larger cities are not required to borrow through the provincial authority.
For example, Winnipeg, Regina, Saskatoon, Edmonton, Calgary, and
Vancouver issue their own debt rather than going through the provincial
agencies.

Provinces also supervise incorporation and boundary change. Ontario
transferred this oversight function to an appointed board ecarly in the
twentieth century, and most other provinces followed its example. Over-
sight of incorporation and boundary change came to be exercised by
ministries of municipal affairs in most provinces after the Second World
War.

Ontario’s imposition of a metropolitan amalgamation on the bankrupt
City of Windsor and its neighbours in 1930 signalled a shift from passive
to active supervision of incorporation and boundary change.*3 Several
provinces have restructured local government since the Second World
War.** The creation of the two-tier Metropolitan Toronto government
in 1954 set the template for the subsequent reconstruction of county
governments in growing urban areas in the 1960s and 1970s across
Ontario and Québec, which later amalgamated many of these units into
single-tier municipalities in the 1990s and 2000s. New Brunswick abo-
lished its counties in 1967, taking over service delivery in unincorporated
areas directly. Ontario, Manitoba, New Brunswick, and Nova Scotia have
at various times promoted or imposed the merger of mostly small and
rural municipalities into larger units. The result of these actions has been
an overall reduction in the number of municipalities across the country
even as the national population has grown.

43 Larry Kulisck and Trevor Price, ‘Ontario Municipal Policy Affecting Local
Autonomy: A Case Study Involving Windsor and Toronto’ (1988) 6(3) Urban History
Review 255-270.

44 Joseph Garcea and Edward LeSage, Municipal Reform in Canada: Reconfiguration,
Re-Empowerment, and Rebalancing (Oxford University Press, 2005).
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7  INTERGOVERNMENTAL RELATIONS

While the federal and provincial governments possess the fiscal resources
to redistribute wealth across space and the expertise and technical know-
ledge to craft sophisticated policies, local governments own and operate
most urban infrastructure, regulate land use, and deliver a wide range
of local services. Many aspects of Canadian local governance are there-
fore multilevel in nature, although this intergovernmental division of
labour is not always explicit. Many federal and provincial policies and
programmes that have disproportionate impacts in cities or rural areas
are framed in general terms and are not conventionally thought of as
‘urban’ or ‘rural’ policies.*> By virtue of their constitutional jurisdic-
tion over municipal affairs, provincial governments lead most explicit
policy activities directed towards localities. As a result, municipalities’
primary intergovernmental relationship is with the provincial government,
although federal engagement with local actors is increasing in a variety of
policy areas.

Provinces are involved in almost every aspect of municipal service
delivery through cost-sharing, policy-making, regulation, or other forms
of entanglement. In Ontario, for example, the cost-sharing arrange-
ments between the provincial government and municipalities have been
described as a ‘tangled web’ of overlapping obligations.*® While some
authorised municipal functions are exercised at their own initiative and
funded by own-source revenues, others are mandated by the provincial
government. Provinces contribute to municipal budgets through uncon-
ditional and conditional grants, the latter influencing local priorities. As
a result, municipalities play a dual role: in some policy domains, they
act as agents of provincial governments, while in others they exercise
considerable discretion.

Municipalities interact with provincial departments on a wide range
of administrative issues. Planning and fiscal matters are overseen by
ministries of municipal affairs; however, local governments frequently also
interact with departments responsible for housing, environmental protec-
tion, natural resources, agriculture, and transportation, among others.

45 Bradford (n 37).

46 André Coté and Michacl Fenn, ‘Provincial-Municipal Relations in Ontario:
Approaching an Inflection Point’ (Institute on Municipal Finance and Governance,
University of Toronto, 2014).



170  E. SLACK AND Z. TAYLOR

These interactions are typically between administrators rather than elected
officials. Mayors may interact with provincial legislators or ministers to
raise issues of political importance to them, or to unblock stalled admi-
nistrative processes. The provincial-municipal relationship is essentially
hierarchical. Despite occasional political controversy, however, the general
tenor of provincial-local relations is cooperative in most provinces.

Although it may be beneficial to disentangle provincial and munic-
ipal involvement by assigning responsibility to one government or the
other, some services may benefit from greater coordination and coopera-
tion among orders of government.*” The question of who does what has
been debated from time to time in Canada, with the pendulum swinging
between entanglement and disentanglement in the full range of policy
areas.

Municipalities also engage with provincial governments collectively
through municipal associations.*® These associations employ professional
staft who collect information from and provide support to members, and
lobby on behalf of their members for changes to provincial laws, regu-
lations, and fiscal arrangements. Premiers and ministers often speak at
their annual meetings, sometimes using the occasion to announce policy
changes. Provinces also consult with associations as representatives of their
sector. In some provinces there is a single association, while in others
separate organisations represent rural and urban municipalities or French
and English municipalities. There is a perennial tension within these orga-
nisations between large and small municipalities that have quite different
needs. Montréal and Toronto have at times chosen not to participate in
province-wide associations, preferring instead to interact with provincial
governments bilaterally, or in concert with other large municipalities.

As the federal government has no constitutional responsibility for local
government, and provincial governments jealously guard their jurisdic-
tion, no enduring ‘municipal affairs’ ministry, department, or agency has

47 Enid Slack Cities in Canadian Fiscal Federalism: The Forgotten Partner’, in Fiscal
Federalism Conference (University of Ottawa, 2021).
48 Alison Shott, ‘Municipal Associations, Membership Composition, and Interest Repre-

sentation in Local-Provincial Relations’ (Dept. of Political Science, University of Western
Ontario, 2015).
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emerged at the national level.** Rather, municipalities interact with func-

tional departments charged with administering specific programmes to
which they are parties. The Federation of Canadian Municipalities (FCM)
advocates on behalf of its 2000 member municipalities.

There is precedent for agreements between individual municipalities
and the federal government, sometimes with provincial participation, but
these are exceptional events. For example, the federal government’s exten-
sive holdings of centrally located derelict former railway and port lands
have led to intense and sustained intergovernmental interaction directed
towards urban redevelopment in Vancouver, Toronto, and Montréal.>?
Federal-municipal urban development agreements with Vancouver and
Winnipeg targeting specific localised social problems were neglected or
not renewed in the 2000s.5!

The federal infrastructure and housing grant programmes mentioned
above are generally implemented through bilateral agreements with
provinces, which delegate operational decision-making authority to reci-
pient municipalities. These new arrangements are notable for their
higher federal contributions than previously and the greater autonomy
afforded to local governments within federal guidelines and reporting
requirements. They are also notable for their inclusion of local non-
governmental actors in decision-making and service delivery. In this sense,
they represent forays into multilevel governance rather than traditional
intergovernmental relations.

49 Zachary Spicer, “The Rise and Fall of the Ministry of State for Urban Affairs: A
Re-Evaluation” (2011) 5(2) Canadian Political Science Review 117-126; Neil Bradford
Whither the Federal Urban Agenda? A New Deal in Transition (Canadian Policy Research
Networks, 2007). There have been attempts in the past to establish federal ministries to
deal with local governments, such as the Ministry of State for Urban Affairs in the 1970s
and the Ministry of State for Infrastructure and Communities in 2004, but both of these
were short-lived.

50 Gabriel Eidelman, ‘Failure When Fragmented: Public Land Ownership and Water-
front Redevelopment in Chicago, Vancouver, and Toronto’ (2016) 54(4) Urban Affuirs
Review 697-731; Robert Young and MC Richa, Federal Property Policy in Canadian
Municipalities (McGill-Queen’s University Press, 2013).

51 Neil Bradford, ‘Policy in Place: Revisiting Canada’s Tri-Level Agreements’ (2020)
50 IMFG Papers on Municipal Finance and Governance.
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8 PoriticAL CULTURE OF LocAL GOVERNANCE

There is a long history of understanding local governments as a form
of public enterprise whose shareholders are the property taxpayers to
whom they provide services. This perception of local government as
essentially apolitical has been reinforced by the enduring local reliance
on the property tax and the relatively recent extension of the muni-
cipal electoral franchise to non-property-owning citizens. Following the
nineteenth-century British model, the local franchise was tied to property
ownership and remained so in most provinces until well after the Second
World War.

This does not mean there is no conflict in local politics. Decisions
regarding land use, infrastructure projects, funding and service levels, and
the closing of facilities are often the subject of fierce debate, especially
when they affect residents’ properties and neighbourhoods. Neighbour-
hood associations and issue-based groups are common in larger cities and
play an important role in shaping policy debates.®? Public meetings on
high-profile issues are well attended, and the media provide significant
‘city hall’ coverage in the larger cities. Citywide or regional public—private
or civic networks are increasingly influential agenda-setting actors.

Participation in municipal elections, which are decoupled from those at
other levels, is relatively low. Recent federal and provincial turnout rates
have been between 60 and 80 per cent. Average turnout rates over the
past decade are 47 per cent in Toronto, 41 per cent in Montréal, and 39
per cent in Vancouver. A recent analysis of the 100 largest municipalities
in Canada found an average turnout rate of 36 per cent over the last three
election cycles.>3

While federal and provincial parties sometimes lend their electoral
machinery to local candidates, local parties are not linked to provincial
or federal parties. Local politics is not viewed as an alternative venue of
federal or provincial partisan conflict. Municipal elections are officially
non-partisan everywhere except Québec and British Columbia, where
provincial law enables candidates to campaign or raise funds collectively

52 Alexandra Flynn, ‘Filling the Gaps: The Role of Business Improvement Areas
and Neighbourhood Associations in the City of Toronto’ (2019) 45 IMFG Papers on
Municipal Finance and Governance.

53 Sandra Breaux, Jéréme Couture, and Royce Koop, ‘Turnout in Local Elections:
Evidence from Canadian Cities, 2004-2014" (2017) 50(3) Canadian Journal of Political
Science 699-722.
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as parties or electoral organisations. With some exceptions, these orga-
nisations are often short-lived. Perhaps the most enduring local party
is Vancouver’s ironically named Non-Partisan Association, founded in
1937.5% In Québec, local parties are generally electoral vehicles for
mayoral candidates and lose cohesion between elections and disappear
when particular personalities leave the scene. While mayors and coun-
cillors of nearby municipalities may share political affinities, there is no
local party integration across municipal boundaries in British Columbia
or Québec metropolitan areas.

9 Covip-19’s IMPACT ON THE ROLE
OF LocAL GOVERNMENT

Local governments have played an essential coordinating and delivery role
in the response to the Covid-19 pandemic, generating profound expendi-
ture pressures. They have had to enforce physical distancing measures,
impose passenger limits on transit vehicles, find additional spaces for
the homeless population—in part by repurposing municipal facilities or
leasing private hotels—and address IT issues so that employees could
work from home. At the same time, they have continued providing solid
waste, protective, and other services. Additional costs have been offset
somewhat by closing municipal facilities (such as libraries and recreation
centres), reducing travel budgets, and so on.

The real hit to local governments, however, has been to revenues.
Many municipalities have allowed taxpayers to defer property tax
payments for 60 or 90 days without penalty or interest payments. User
fee revenues from transit have declined significantly, especially in large
cities where ridership fell by as much as 90 per cent. Parking, recre-
ational programmes, and other municipal service revenues also declined.
As noted, local governments are not permitted to budget for ope-
rating deficits. Many ended 2020 with large deficits due to unanticipated
revenue loss. In response, they have tapped contingency reserves, deferred
capital investment, laid off employees, and raised property taxes. The
federal government has transferred billions in assistance to provinces to
help municipalities to cover deficits. Specific funds were also allocated,

54 Andrea Smith, ‘The CCF, NPA, and Civic Change: Provincial Forces Behind
Vancouver Politics 1930-1940 (1982) 53 BC Studies 45-65.
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on a matching basis with the provinces, to offset transit system revenue
losses.

Covid-19 has brought to light Canada’s vertical fiscal imbalance.
Although most of the pandemic’s impact has been felt by provinces
and municipalities, the federal government has the greatest fiscal and
borrowing capacity. Some have called for a clarification of the intergo-
vernmental division of responsibilitiecs—who does what and how to pay
for it.>> On a positive note, the pandemic has resulted in unprecedented
collaboration among all three orders of government, regardless of polit-
ical affiliation. Nevertheless, municipalities remain outside the traditional
machinery of federal-provincial relations.>®

10 EMERGING ISSUES AND TRENDS

Local autonomy is on the agenda. As Canada has become more urbanised
and an increasing share of the population resides in large, socially diverse,
and economically and culturally vibrant metropolitan areas, big-city politi-
cians and activists have demanded an independent constitutional status
for municipalities. The constitutional entrenchment of a new order of
government is highly unlikely for a variety of reasons, including the high
bar set by the amending formula. Some have proposed entrenching an
independent status for municipalities in provincial constitutions, but the
mechanisms to do so are debatable.?”

The tension between provincial constitutional supremacy and local
desires for greater autonomy will continue, occasionally inflamed by
unilateral provincial actions in the municipal sphere that local leaders
and citizens believe to be arbitrary and intrusive. While some argue
that constitutional status for Canadian municipalities and protection from
provincial governments would improve local governance, it should not
be forgotten that some fiercely resisted provincial interventions, such as

55 Enid Slack and Tomas Hachard, ‘Now, with a Deal Made to Help Cities, the Work
Begins’ (2020) Policy Options. https://policyoptions.irpp.org/magazines/august-2020/
now-with-a-deal-made-to-help-cities-the-work-begins /.

56 Ibid.

57 Provincial constitutions are understood to comprise the portions of the federal consti-
tution that pertain to them (which can be amended through bilateral agreement), as
well as British colonial legislation, treaties, and unwritten conventions that bear on their
creation and union with Canada.
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imposed systems of metropolitan coordination and rural land protection,
have yielded positive long-term benefits. Provincial supervision of debt
financing and the balanced budget requirement mean that there cannot
be any visible fiscal crisis at the local level. Still, provincial superintendence
has likely also inhibited local policy innovation.

A second issue on the agenda is municipal fiscal health and the infra-
structure deficit. Estimating the fiscal health of municipalities in Canada
is difficult because of a lack of comparable data. Nevertheless, some have
suggested that, on average, Canadian municipalities are doing reasonably
well financially.>® An analysis of the fiscal health of the City of Toronto
before the pandemic, for example, suggested that it was sound by most
measures—expenditures per capita adjusted for inflation had not increased
much over the last decade, property taxes per capita adjusted for inflation
have been declining, and debt is manageable for a city of its size.>® Other
major cities exhibit the same trend.®?

However, municipalities” apparent fiscal health may not reflect their
overall health, which has less to do with balanced budgets (which is legally
required) than with the quantity and quality of services they provide and
the state of their infrastructure. If infrastructure is falling apart, the overall
health of the city is in trouble even if the operating budget is balanced.
Canadian cities contend that they have insufficient resources to maintain
their infrastructure. Perhaps the most cited estimate of the infrastructure
deficit is CAD 123 billion, by the Federation of Canadian Municipalities
in 2007. For various reasons, this number is questionable and, at the very

58 Richard Bird and Enid Slack, Is Your City Healthy? Measuring Urban Fiscal Health
(Institute on Municipal Finance and Governance and Institute of Public Administration
of Canada, 2015). Others have argued that local governments are in better fiscal shape
than most provinces. See William Robson and Miles Wu, ‘Puzzling Plans and Surprise
Surpluses: Canada’s Cities Need More Transparent Budgets’ (2021) CD Howe Institute
Commentary 592. They argue that many large municipalities run an aggregate budget
surplus. But this surplus, derived from accrual accounting, largely comprises physical assets
that cannot easily be sold (for example, transit infrastructure) and mandated specific-
purpose reserve funds that cannot be used to offset operating deficits. See Financial
Accountability Office of Ontario, Ontario Municipal Finances: An Overview of Municipal
Budgets and an Estimate of the Financial Impact of the Covid-19 Pandemic (Queen’s
Printer for Ontario, 2020).

59 Enid Slack and André Coté, “Is Toronto Fiscally Healthy? A Check-up on the City’s
Finances’ (2014) 7 IMFG Perspectives; Slack and Coté, ‘Is Toronto Fiscally Healthy? A
Check-up on the City’s Finances’ (2018) IMFG Perspectives.

60 Bird and Slack (n 35) 58.
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least, dated.®! Nevertheless, there is consensus that greater investment in
major infrastructure is needed, especially transit and affordable housing.
The federal government is likely to be the key player in addressing
the infrastructure deficit. One way to address the fiscal imbalance is for
the federal government to increase its financial commitments under the
Community-Building Fund and other transfer programmes. In the longer
term, the imbalance calls for a clarification of expenditure responsibilities
among the orders of government and then a determination of how to pay
for those expenditures. The result of this exercise may mean uploading
some local expenditures to the provincial or federal governments, for
example, or increasing the taxing authority of local governments.

Open Access This chapter is licensed under the terms of the Creative Commons
Attribution 4.0 International License (http://creativecommons.org/licenses/
by/4.0/), which permits use, sharing, adaptation, distribution and reproduction
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CHAPTER 7

Ethiopia

Zemelak Ayitenew Ayele

Local government is the oldest and most important political institution

in Ethiopia and one that has direct relevance to the conduct of people’s
everyday lives. Despite this simple fact, local government does not enjoy
the institutional place and status in government that its importance
warrants. It has no explicit constitutional recognition and consequently
is not endowed with original functions, powers, or sources of finance.
It is barely considered in any of the political and legislative reforms
taking place in the country. Any democratic and social reform that does
take place is, in fact, unlikely to succeed without properly empowering
local government and enhancing its democratic mandate. Positive political
change ‘requires enhancing the political significance and the democratic
pedigree of local governments’. The institutional mechanism for achieving
this is ‘the entrenchment in the national constitution of local government
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as democratic and politically relevant level of government, alongside the
transfer of suitable competences and sufficient resources’.

1 CouNTRY OVERVIEW

Ethiopia is located in the East African region commonly known as the
Horn of Africa. It is, after the secession of Eritrea in May 1991, a land-
locked country and shares borders with Eritrea in the north, Sudan and
South Sudan in the west, Kenya in the south, Somalia in south-west and
south-east, and Djibouti in the east. With a territory 1.13 million km? in
size, it is the tenth largest country in Africa.!

The last time Ethiopia conducted a census was in 2007. As per the
1995 Constitution, it was supposed to have conducted a new census in
2018, but this was postponed indefinitely due to the unrest in different
parts of the country.”? The exact population of the country is thus
unknown, though it is estimated at a little under 115 million, making
Ethiopia the second most populous country in Africa after Nigeria.® The
population shows remarkable diversity in ethno-linguistic composition,
with close to 80 formally recognised ethnic communities. According to
the 2007 census, the Oromo, who make up 35 per cent of the popu-
lation, are the largest ethnic community, followed by the Amhara, who
make up 22 per cent of the population.* The Somali, Tigray, Afar, and
others comprise the rest of the population. Ethiopia also exhibits reli-
gious diversity within the majority, of whom a little more than 60 per cent
are adherents of different branches of Christianity (Orthodox, Protestant,
and Catholic). Muslims constitute the second largest religious group,
representing about 35 per cent of the population.®

I List of African Countries by Area’ (Statistics Times, 1 December 2020), http://sta
tisticstimes.com/geography /african-countries-by-area.php (accessed 15 June 2021).

2 Article 103(5) of the Federal Democratic Republic of Ethiopia (FDRE) Constitution
requires a census to be conducted every ten years.

3 The World Bank, ‘Population, Total — Ethiopia® (2020), https://data.worldbank.org/
indicator/SP.POP.TOTL?locations=ET (accessed 5 September 2021).

4 FDRE Population Census Commission, Summary and Statistical Report of the 2007
Population and Housing Census Results (2008), https://www.cthiopianreview.com/pdf/
001/Cen2007_firstdraft(1).pdf (accessed 16 June 2021).

5 Ibid.
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https://data.worldbank.org/indicator/SP.POP.TOTL?locations=ET
https://www.ethiopianreview.com/pdf/001/Cen2007_firstdraft(1).pdf
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With a gross domestic product (GDP) per capita of USD 855, Ethiopia
belongs to the category of low-income countries. Its economy is largely
dependent on agriculture, which makes up half of the country’s GDP
and 84 per cent of its exports, as well as providing 80 per cent of its
total employment; coffee is the country’s most significant export item.
With a national debt of about USD 40 billion (amounting to 55 per
cent of GDP), Ethiopia ranks among the highly indebted countries in the
world.® Its aim is to diversify its economy and join the group of low- to
middle-income countries in 2025.” Thanks to the double-digit economic
growth it achieved for ten consecutive years (2005-2015), this aspira-
tion seemed within reach. However, the impact of a number of factors
suggests that it is unlikely, in the immediate future at least, to enter the
ranks of middle-income countries. Covid-19, the plague of locusts, and,
above all, the outbreak of civil war in the Tigray state and the consequent
economic sanctions imposed by Western countries due to alleged human
rights violations, have all undermined the achievement of this goal.’

Once a monarchy, Ethiopia became a republic with the overthrow
of Emperor Haile Selassie I in 1974. The triumphant Derg became a
military junta that ruled the country for the next 17 years.” Ethiopia
remained a unitary state until 1991. Then, after 17 years of civil war,
the Ethiopian Peoples’ Revolutionary Democratic Front (EPRDF), a
coalition of ethnic-based rebel groups, overthrew the Derg and initi-
ated formal decentralisation.'? This culminated in the adoption of the
1995 Constitution that entrenched a federal system of government for
Ethiopia.!! Given that the federal system was founded on the right

6 “Ethiopia National Debt’ (n.d.) countryeconomy.com, https://countryeconomy.com/
national-debt/ethiopia (accessed 5 September 2021).

7 World Bank, ‘Ethiopia: Overview’, https://www.worldbank.org/en/country/eth
iopia/overview (accessed 15 June 2021).

8 Ibid.

9 See Bahru Zewde, A History of Modern Ethiopin 1855-1991 (Addis Ababa University
Press, 2002).

10 The EPRDF was founded by the Tigray People’s Liberation Front (TPLF) and
Ethiopian Peoples’ Democratic Movement (EPDM). Some members of the EPDM left
the party and formed the Oromo People Democratic Organisation (OPDO) and the
Southern Ethiopia People’s Democratic Movement (SEPDM). The EPDM later changed
itself into the Amhara National Democratic Movement (ANDM). The TPLF was the
founder and the most influential member of the EPRDF.

11 EDRE Constitution, article 1.
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to self-determination by the ethnic communities of the country, the
ten subnational units of the federation were established along ethnic
lines. The subnational units are the Afar, Amhara, Benishangul-Gumuz,
Gambella, Harari, Oromia, Sidama, Somali, Southern Nations Nationali-
ties and Peoples (SNNP), and Tigray.!> The Sidama state was formed as
the tenth state of the federation in 2020, after it had seceded from the
SNNP. In addition, an eleventh state—the South-West Peoples’ State—
was also established after a referendum in October 2021. Addis Ababa,
the capital of the federation, is a federal city outside the jurisdiction of
any of the states.!3

Government is structured at both federal and state levels.'* As parts of
a dual federal system, the federal and state governments have legislative,
executive judicial organs. The federal government has a bicameral parlia-
ment composed of the House of Peoples’ Representatives (HoPR) and
the House of Federations (HoF).!> The HoPR is composed of directly
elected members and exercises legislative functions while the HoF, made
up of representatives of the ethnic communities of the country, exercises
non-legislative functions, including (importantly) the interpretation of the
country’s constitution.!® The Council of Ministers comprises a prime
minister, a deputy prime minister, and several other ministers, and enjoys
executive powers at the federal level.!” Ethiopia has a parliamentary form
of government and, hence, the Prime Minister is selected by the Members
of Parliament from among their number.'® Federal courts are structured
as first instance courts, high courts, and the Supreme Court, which has
the final say on issues arising from the laws.!” The states have a state
council, and a cabinet composed of a chief administrator, a deputy chief
administrator, and the heads of the state bureaus.?? All states, save for the
Harari and the SNNP, have unicameral state councils.

12 1bid., article 47.

13 1hid., article 49.

14 Ibid., article 50(1).

15 Ibid., article 53.

16 1bid., articles 54-68.

17 Ibid., articles 72-77.

18 Ibid., article 45.

19 1bid., article 78-80.

20 1bid., article 50(5) and (6).
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Ethiopia has been under the sway of what is often described as ‘elec-
toral authoritarianism’: the domination of the entire political space in the
country by the EPRDE.2! The party has made use of various institutional
mechanisms to maintain its dominance, including a favourable electoral
system and legislation intended to weaken opposition parties and civil
society organisations.”? In the 2015 election, the EPRDF claimed a total
victory: not a single seat in either parliament or a state council went to
the opposition.?® A massive public protest arose in Oromia soon after
these elections, and similar protests followed in other parts of the country.
The protests were accompanied by intercommunal conflicts that led to
deaths and the displacement of millions, particularly in Oromia, Somali,
and SNNP. The public protests, and the response of the government to
them, gradually led to a rift among the four members of the EPRDEF. This
led in turn to a change in the party’s leadership, and the rise to power of
Abiy Ahmed, the current Prime Minister.

Abiy Ahmed initially acted as a reformer. He oversaw the revision
of several pieces of legislation regarded as oppressive, but a number of
measures introduced since 2019 have been seen by his political oppo-
nents as solely intended to consolidate Ahmed’s own power. One of
these measures was the merger of members and affiliates of the EPRDF
into a new national political party called the Prosperity Party; its forma-
tion involved the marginalisation of the Tigray People’s Liberation Front
(TPLF), the most influential member of the EPRDF.>* A second was
the extension of his term of office. This was done in the name of
combating the spread of Covid-19 in a controversial process of constitu-
tional adjudication. These measures widened the rift between the federal
government and the TPLF. On 4 November 2020, armed forces loyal

21 Zemelak Ayele, ‘Constitutionalism and Electoral Authoritarianism in Ethiopia: From
EPRDF to EPP’, in Charles M Fombad and Nico Steytler (eds) Democracy, Elections, and
Constitutionalism in Africa (Oxford University Press, 2021) 186-217; Kjetil Tronvoll,
‘Briefing: The Ethiopian 2010 Federal and Regional Elections: Re-establishing the One-
party State’ (2011) 110 African Affairs 121.

22 Tbid.

23 Leonardo R Arriola and Terrence Lyons, ‘Ethiopia: The 100% Election’ (2016) 27
Journal of Democracy 76.

24 Awol Kassim, ‘Why Abiy Ahmed’s Prosperity Party Could be Bad News for Ethiopia’
Al Jazeera (5 December 2019).
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to the TPLF attacked different bases of the Ethiopian National Defence
Forces (ENDF), igniting an armed conflict in Tigray which ended only
two years later.?

2 HISTORY, STRUCTURES,
AND INSTITUTIONS OF LLOoCAL GOVERNMENT

Local government institutions are at least as old as Ethiopia itself, which
as a state traces its origins to the Axumite Empire that emerged two
millennia ago in today’s Tigray region and Eritrea.® Since then, Ethiopia
has had a ‘triple layer’ of authorities, with an emperor at the centre,
provincial governors at the meso-level, and local authorities at the lowest
level.?” Local government institutions were the level closest to the people
and (because of this) the most important level, since the central govern-
ment had limited visible reach into and influence on their lives. The
topography of the country, rugged with chains of mountains and valleys
crisscrossed by numerous rivers, did not allow the central government
to extend to every part of the empire. Its reach beyond the capital was
further hindered by a lack of developed infrastructure (such as the roads
necessary to connect the different parts of the country).?® A centralised
system of government is a recent phenomenon, beginning only in the
second half of the nineteenth century. The limited influence of the central
government over the peripheries of the country, coupled with the ethnic
and cultural diversity of the people, influenced the emergence of various
types of local government institutions. Local authorities enjoyed a signi-
ficant degree of autonomy from the central government, while accepting
responsibility for collecting taxes and tributes and maintaining law and
order within their jurisdiction for, and in the name of, the emperor.

25 ‘Tigray Crisis: Ethiopia Orders Military Response After Army Base Secized’ (4
November 2020) BBC, https://www.bbc.com/news/world-africa-54805088 (accessed 14
June 2021).

26 Teshale Tibebu, The Making of Modern Ethiopin 1896-1974 (The Red Sea Press,
1995).

27 Gebru Tarcke, Ethiopin: Power and Protest: Peasant Revolts in the Twentieth Century
(Cambridge University Press, 1991) 36. See also Zemelak Ayele Local Government in
Ethiopin: Advancing Development and Accommodating Ethnic Minorities (Nomos, 2014)
88.

28 Thid.
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In the 1850s, a process of territorial expansion began in Ethiopia,
and by the early twentieth century a limited degree of centralisation
became possible when different parts of the country were connected with
the capital city by means of roads, railways, and other communication
systems.?” Road connectivity was enhanced during the five-year occupa-
tion by Italy, which paved the way for even further centralisation by Haile
Selassie, who regained his throne after the Italians were expelled in the
1940s.3% Centralisation reached its zenith under the Derg, the military
regime that overthrew Haile Selassie and introduced a form of socialism
into the country.?!

Local administration was one of the first areas of reform addressed
by the Derg.3? It established associations of urban dwellers (UDA) in
urban areas. These were structured at three levels: kebeles (a new institu-
tion created by the Derg), a kefitegna zone (made up of several kebeles
and located in Addis Ababa), and the city level.33 In the rural areas,
peasant associations were established at kebele, woreda, and provincial
levels. These local institutions played a crucial role in the implemen-
tation of the Derg’s land nationalisation programmes, both urban and
rural. They also provided basic services and sought to make certain basic
goods (such as food and toiletries) available to the people at an affordable
price.3* However, they were later used to implement the Derg’s infamous
Red Terror operations and became the basis for the state’s apparatus of
oppression and control.3%

The Derg was overthrown by the EPRDF in May 1991 after 17 years
of armed struggle. The EPRDF then began a process of decentralisation
aimed at responding to the age-old ‘question of nationalities’. It was this
process that led to the formation of the federal system, with the federal

29 Zewde (n 9).
30 Tibebu (n 26) 107.
31 Zewde (n 9).

32 For more on this, see John M Cohen and Peter H Kochn, Ethiopian Provincial and
Municipal Government: Imperial Patterns and Post-revolutionary Changes (African Studies
Centre Michigan State University, 1980).

33 Ayele (n 27) 88.
34 Tbid.
35 Ibid.
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government standing at the centre and the states (regions) occupying the
periphery.

Any level of government below state level is generally considered as
local government. There are two types of local government in Ethiopia:
ordinary or regular local government, and ethnic local government.3®
Ordinary local government has both woreda (district) administration for
rural areas and city administration in urban zones. A woreda is, as a
general rule, established for territorial areas which have populations of
about 100,000. However, the states retain the power to create, divide,
or amalgamate woredas, and have established woredas with populations of
less than 100,000. Thus, in the early 2000s there were some 600 woredas,
a number which has seen a significant increase to 1000 woredas.3” There
are more than a hundred cities, including Addis Ababa and Dire Dawa.
Woredas and cities (including Addis Ababa and Dire Dawa) together
administratively cover the entire geographical area of the country.

Addis Ababa and Dire Dawa, the two largest cities which are within
the jurisdiction of the federal government, also fall within the category of
city administration despite having a special political and financial status.
Addis Ababa has an estimated population of more than 5 million, while
Dire Dawa has close to half a million people.3® The two cities are not
organised under any of the states. Each of them has a city council, a
mayor (selected by and from the members of the city council), and a
city manager (Fig. 1).%°

36 For more on this, see Zemelak Ayele and Yonatan Fessha, “The Place and Status of
Local Government in Federal States: The Case of Ethiopia® 58(4) Afiican Today (2012)
89-109.

37 Preamble. See, for instance, the Aberdeen Declaration, which provides that ‘local
government should be recognised as a sphere of government. Legal and constitutional
recognition are important to protect the fundamental principle of local democracy. Respect
for this protection ensures institutional security for local democracy’. Article 2 of the
European Charter on Local Self-Government also provides that ‘the principle of local
self-government shall be recognised in domestic legislation, and where practicable in the
constitution’.

38 World Population Review, ‘Addis Ababa Population 2021°, https://worldpopulat
ionreview.com/world-cities /addis-ababa-population (accessed 27 December 2021); World
Population Review, ‘Addis Ababa Population 2021°, https: //worldpopulationreview.com/
world-cities /dire-dawa-population (accessed 27 December 2021).

39 See Dire Dawa Government Charter Proclamation No. 416 (2004); Addis Ababa
City Government Revised Charter Proclamation No. 361(2003).
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Nationality Zone Liyu Woreda

Woreda / City Woreda / City

Kebele Kebele Kebele

Fig. 1 Organisational structure of local government in Ethiopia (Source
Prepared by the author)

The ethnic local governments are established in areas where there are
intra-state ethnic minorities. They are established either in the form of a
liyn woredn (special district), or as a nationality zone, each being estab-
lished along ethnic lines. In principle, any of these can choose to secede
from the state within which it is found and so become an autonomous
state and a separate member of the federation. The Sidama state was, for
instance, a nationality zone before becoming a state in 2020.*0 The kebele
is the lowest administrative unit found both in rural woredas and in cities.

3  CONSTITUTIONAL RECOGNITION
OF LocAL GOVERNMENT

Local government is not explicitly recognised under the 1995 Constitu-
tion as an autonomous order of government. The Constitution does not
allocate any function or power to local government, nor does it estab-
lish sources of revenue for it. Local government does not enjoy original
functions, powers, or sources of revenue provided by the Constitution.
However, the Constitution does make some implicit reference to the two
types of local government (ethnic local government and the ordinary local

40 Ayele (n 27).
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government). Article 39(3) of the Constitution provides for the establish-
ment of ethnic local government as an autonomous order of government
through its recognition of the right of each ethnic community to establish
self-government in the territory it inhabits.

The Constitution also makes passing reference to ordinary local
government by requiring the states to establish ‘lower units’ of govern-
ment and to transfer ‘adequate powers’ to them.*! This provision was
reached during the drafting of the Constitution as a compromise between
those who sought the explicit recognition of local government under the
Constitution and those who maintained that local government should be
left exclusively for the states. The Constitution, while leaving the choice
open regarding the number of tiers of local government they can estab-
lish, implicitly requires the existence of forms of local government which
are democratically constituted and ‘adequately’ empowered.*?

While lacking explicit recognition in the national constitution, local
government enjoys a much more direct recognition in subnational consti-
tutions, though the matter is complicated by the fact that state constitu-
tions in practice have little more than symbolic power since they appear
to have little influence over actual decisions by state authorities. In fact,
state officials barely refer to the state constitution when passing deci-
sions or making speeches.*3 All in all, the fact of the recognition of local
government in state constitutions seems to have little political relevance.

The fact that local government is not recognised in the FDRE Consti-
tution considerably diminishes its political relevance. This is clear from
the fact that none of the opposition parties ever took part in the five
recent local elections. The sixth local elections—which were supposed to
have been held in April 2018—were postponed indefinitely due to the
political unrest in the country. In fact, this postponement elicited little
response, and no political group or party seems to be concerned about it.
This stands in stark contrast with the postponement by almost one year
of the general elections for the federal and state governments. This led to
a significant outcry and, finally, to an armed confrontation between the
federal government and the TPLE.

4l FDRE Constitution, article 50(4).

42 Assefa Fischa, Federalism and the Accommodation of Diversity in Ethiopin: A
Comparative Study (Wolf Legal Publishers, 2007) 341.

43 Getachew Disassa, “The Oromia State Constitution: Hiding Its Light Under a
Bushel?” (2020) 6(1) Ethiopian Journal of Federal Studies 105-126.
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Addis Ababa is constitutionally designated as the capital of the fede-
ration. According to article 49, the residents of Addis Ababa have the
right to a “full measure of self-government’. Addis Ababa is thus estab-
lished as a city with substantial political autonomy. The Constitution also
guarantees the right of the residents of the city to be represented in the
HoPR.** There is no level of state government above Addis Ababa and it
thus has a direct relation with the federal government. At the same time,
it does not have the status of a state and is not considered a member of
the federation. As we will see below (Sect. 10), this situation has led to
serious controversy about the status of Addis Ababa and the ‘interest’ of
Oromia over the city.

Dire Dawa, the second federal city, is not mentioned in the Consti-
tution and does not stand on an equal footing with Addis Ababa even
though both are federal cities. It was placed under federal jurisdiction
because both the Oromia and Somali states claimed ownership of the
city and could reach no agreement in this regard. The proclamation that
established Dire Dawa as a federal city understood this to be a temporary
measure only and to last only until the resolution of the dispute between
the two states over ‘ownership’ of the city was resolved.*> More than
20 years later, the city remains under federal jurisdiction and the dispute
between the two states continues.

4  GOVERNANCE ROLE oF LocAL GOVERNMENT

As mentioned, the local government does not enjoy original functions
and powers under the federal constitution. The powers and functions of
local government are those resulting from the functions and powers of
the states. The powers enjoyed by Addis Ababa and Dire Dawa are those
defined by the federal laws adopted by the HoPR, and which are therefore
open to change or amendment by it.*¢

44 FDRE Constitution, article 49(4).
45 Preamble, Proclamation No. 416 (2004).
46 proclamation No. 361 (2003); Proclamation No. 416 (2004).
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4.1  Functions and Powers of Wovedas

The states were supposed to use their constitutions (and other legislation)
to define the powers and functions of local government. The state consti-
tutions do not, however, list the functions of local government in any clear
or concise manner. Instead, in rather general terms, they simply authorise
woredas to exercise all powers and functions that they later deem necessary
for the purpose of providing social services, while the social services that
woredas are expected to provide are not themselves established.*” Some
states (Tigray and Benishangul-Gumuz, for example) have used ordinary
state laws to define the functional competences of woredas. Lacking clear
definition in the state constitutions, the functions attributed to woredas
are most visible in various policy papers, as summarised in Table 1.

Table 1 Functional competences of woredas in practice

¢ Education
— Primary and secondary education (grades 1-10)
— Adult education
— Printing and distributing primary school textbooks
— Administering primary schools
e Health
— Constructing and administering health stations and health posts
— Administering clinics
— Controlling and preventing HIV/AIDS and malaria
e Water
— Constructing wells
— Supplying drinking water to municipalities
e Agricultural and pastoral development
— Agricultural extension packages
— Small-scale indigenous irrigation
e Administering rural land use and other natural resources
e Rural roads connecting kebeles

Source State laws and policy papers

47 See, for instance, Amhara State Constitution (2001), article 84(1); SNNP State
Constitution (2001), article 92(1); Tigray State Constitution (2001), article 72(1);
Oromia State Constitution (2001), article 79(2).
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4.2 Functions and Powers of Cities

Proclamations that deal with urban local government describe the func-
tional competences of the cities, while proclamations adopted by the
HoPR define those of Addis Ababa and Dire Dawa.*® Functions within
the competences of cities are divided into state functions and muni-
cipal functions. State functions are those that are directly linked with
reducing poverty, and are guided by Ethiopia’s pledge under the Millen-
nium Development Goals (MDGs) Declarations. They can also be linked
to the Sustainable Development Goals which followed and replaced the
MDGs. These functions include primary school, health, water, and the
like. Municipal services are those that are typically provided in urban areas
and include responsibilities in regard to cultural, recreational and youth
centres, museums, housing, sewerage, streets, street lights, solid waste,
fire-fighting, abattoirs, parks, liquor licences, and ambulance services.*

Both woredas and cities have political institutions: legislative councils
and executive councils. Members of the legislative councils are directly
elected by the residents of the relevant local government units. Execu-
tive councils are composed of a chief administrator and heads of sectoral
offices or (in the case of cities) mayors and members of mayoral commit-
tees. The woredas have administrative institutions which are organised in
the form of sectoral offices. As a rule, the woredas are entitled to estab-
lish their own administrative institutions, based on a state civil service law,
and to recruit, hire, and fire their administrative staff, including teachers,
nurses, engineers, and the like.?® However, in practice, the states are
usually involved in at least the recruitment stage.’!

Cities also have city managers who oversee the provision of muni-
cipal services. A city manager is accountable to the political institutions of
the city, and especially to the mayor. Woredas and cities are authorised to
exercise planning, legislative and executive powers over their functional

48 proclamation No. 361 (2003) and Proclamation No. 416 (2004).

49 Amhara State (AS) Proclamation 91 (2003), article 8(2)(y) and (z) and (i)~(iii)
and article 38(2); Afar State (AfS) Proclamation 33 (2006), article 16(7)—(10); SNNP
Proclamation 103 (2006), article 13(6); Oromia State (OS) Proclamation 195 (2015),
article 11(1)(k)—(w).

50 As argued elsewhere, the powers of the woredas in the area of hiring and firing
their personnel are implied in their power to exercise all powers necessary to prepare and
implement their social and economic development plans. See Ayele (n 21).

51 Ibid.
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competencies (albeit these often lack clear definition). They thus adopt
short-term and medium-term service delivery plans based on the poli-
cies and plans of the federal state governments. The Addis Ababa and
Dire Dawa city councils can issue their own proclamations, which put
them on par with state councils’ laws since other local governments could
issue only directives, the lowest form of legislation which a ministry or a
sectoral office could issue.”> Woredas councils are authorised to adopt
only directives, the lowest form in the hierarchy of laws in Ethiopia.
The plans and laws of the local government council are executed by the
executive organs and administrative institutions of local government.

5 FmNanciNG LocAL GOVERNMENT

The federal constitution does not provide local governments with distinct
and original revenue-raising power. The revenue-raising and expenditure
powers of the two federal cities are regulated by federal laws while the
financial powers of the woredas and the cities in the states are regulated
by state constitutions and law.

5.1  The Revenue-Raising and Expendituve Autonomy of Worvedas

The state constitutions do not allot any revenue-raising power to woredas,
although they do authorise them to collect land-use fees, agricultural
income tax, and income taxes from their own employees. These sources
of revenue are still ones that the Constitution designates as the sources of
revenue for the states. The woredas thus collect these taxes and fees on
behalf of, and based on the rate determined by, the states. Such revenue
is not considered to be the internal revenue of woredas. In some states
(such as Tigray and Benishangul-Gumuz) woredas are allowed to collect
income tax from the employees of enterprises which secure their business
licences from the woredas. They are also permitted to collect taxes from
small traders and traditional miners®3; user fees from libraries, clinics, and
community halls; licence fees from irrigation schemes and water-wells; and

52 proclamation 361 (2003), article 14(1); Proclamation 416 (2004), article 9.

53 Benishangul-Gumuz State (BGS) Proclamation 86 (2010), article 88; Tigray State
(TS) Proclamation 99 (2006), article 39.
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fees for the registration of births, deaths, marriages, and divorces.>* The
two states have also introduced a tax-sharing scheme in which a woreda
is allowed to take a portion of the revenue collected within its territo-
rial limits in the form of state tax or fee. A woreda is thus entitled to
take a percentage of income collected from land leased for, and income
tax collected from, commercial agriculture, as determined by the relevant
state.”®

The state constitutions also authorise woredas to identify and utilise
sources of revenue that are not being used by the states. The provision
seems to have no practical relevance since there is no state tax that the
states have not already begun utilising.”® The provision cannot be inter-
preted to mean that a woreda may create new taxes that do not fall under
the authority of the federal or the state governments and collect revenue
from them, since a woreda may not assume the authority to impose and
collect undesignated taxes. An undesignated tax becomes either a federal,
regional, or concurrent tax when it is so decided by a joint session of the
two federal houses.®” In short, the provision allowing woredas to make
use of taxes that are not utilised by the states seems to be meaningless.

Woredas collect some revenue in the form of contributions from their
residents for specific development projects (such as water-drilling and
the building of schools). They are also allowed to receive revenue for
similar projects from donors. A woreda is not constitutionally entitled
to a revenue transfer from the federal or state government. In practice,
though, woredas receive a large amount of revenue in the form of uncon-
ditional or block grants and conditional or specific-purpose grants from
the states. The revenue transfer to woredas in the form of a block grant
was started with the adoption of the poverty-reduction plan in the early
2000s.

54 BGS Proclamation 86 (2010), article 89; TS Proclamation 99 (2006), article 39.

55 BGS Proclamation 86 (2010), article 91; TS Proclamation 99 (2000), article 43. See
also Serdar Yilmaz and Varsha Venugopal, Local Government Accountability and Discretion
in Ethiopin (Georgia State University Andrew Young School of Policy Studies International
Studies Program Working Paper, 2008) 8-38.

56 Solomon Negussic, Fiscal Federalism in the Ethiopian Ethnic-Based Federal System
(Wolf Legal Publishers, 2006) 145.

57 FDRE Constitution (1995), article 99.
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The amount of money that goes to woredas in this way has shown a
significant increase in recent years.?® The states transfer to woredas and
cities a minimum of 50 per cent of what they receive from the federal
government in the form of block grants.?? Such revenue transfer is based
on a predetermined formula and covers more than 70 per cent of a
woreda’s expenditure. Over 80 per cent of the block grant is used to cover
the recurrent costs of the woreda, and is used mainly for paying salaries for
teachers, health workers, and agricultural extension workers. Block grants
cannot be used for financing capital expenditures such as the building of
schools or road construction: these are usually financed from the budgets
of the relevant ministries.®

Woredas also receive specific-purpose grants (conditional grants) which
can be understood as a form of equalisation grant. These most often come
from the federal government, as they finance certain programmes linked
to the SDG goals (such as the food-security programme, production
safety-net programme, the road fund, and the HIV /AIDS programme).6!
For instance, in the 2019/20 financial year, the federal government
earmarked 1.6 per cent of the total federal budget (amounting to ETB 6
billion) for such purposes.®? Some of this revenue went to the woredas,
which play a crucial role in the execution of the programmes. In these
cases, the federal government does not transfer the money directly to
woredas but rather to the states (on the understanding that the states will
pass these funds on to the woredas).

Prior to reforms in the 2000s, woredas were required to send their
budgets to the state government for approval. This is no longer the case,
and the woredas enjoy expenditure autonomy in the sense that they can
adopt their own budgets. A woreda council now has the final say on its
own budget.

58 FDRE Ministry of Finance and Economic Development (MoFED), Ethiopia:
Sustainable Development and Poverty Reduction Program (SDPRP) (2002).

59 Marito Garcia and Andrew Sunil Rajkumar, Achieving Better Service Delivery Through
Decentralisntion in Ethiopin (World Bank, 2008) 38.

60 World Bank, Ethiopin: Public Expenditure Review (The International Bank for
Reconstruction and Development/The World Bank, 2016) 70.

61 1pid.

62 UNICEF Ethiopia, Budget Brief Analysis of the 2019/20 Federal Budget Proclamation,
https: //uni.cf/3]JjW1YQ (accessed 15 June 2021).
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5.2 The Revenue-Raising Powers of the Cities

The main sources of revenue for the cities are urban land lease fees,
land-use fees, and fees for municipal services.® They can also collect
revenue in the form of municipal service fees including ‘market fee, sani-
tary service, slaughterhouses, fire-brigade services, mortuary and burial
services, registration of birth and marriage, building-plan approval, pro-
perty registration and surveying, and use of municipal equipment, trans-
port or employees’.%* Some state proclamations authorise cities to borrow
money from financial institutions for capital projects.®® Given that the
states themselves are allowed to borrow only with permission from the
federal government, it is debatable whether they can actually authorise
cities to borrow. Addis Ababa and Dire Dawa have a wider range of
revenue sources. These include:

e capital gains tax on properties in the city;

e tax on income carned from rented houses and buildings;

e stamp duties on contracts and agreements, as well as title deed
executions;

e user charges on vehicles in the city;

e royalties on the use of forest resources in the city; and

e charges on municipal services.

With authorisation from the federal government, the two federal cities
can also borrow from domestic financial institutions for capital projects.®®
Addis Ababa is able to request that the federal government borrows
money on its behalf from external sources, once it has identified such
sources.®’” Cities are expected to use revenue collected as municipal fees
for the provision of municipal services: they do not receive grants from
the states or the federal government to cover any expenses relating to the

63 AfS Proclamation 33 (20006), article 20(1); AS Proclamation 91 (2003), article 49(1);
BGS Proclamation 69 (2007), article 42; OS Proclamation 195 (2015), articles 18 and
52; SNNP Proclamation 103 (20006), article 43(1).

64 Yilmaz and Venugopal (n 55) 21.
65 See, for instance, OS Proclamation 195(2015), article 52(6).

66 FDRE Proclamation 361 (2003), article 11(2)(k); FDRE Proclamation 416 (2004),
article 9(5)(c).

67 FDRE Proclamation 361 (2003), article 11(2)(k).
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provision of municipal services. They are, however, expected to receive
grants for the provision of state services such as education, health care,
and the like.

Addis Ababa has a particularly rich source of internal revenue and
covers up to 97 per cent of its own expenditure (unlike Dire Dawa).%® Its
annual budget is larger than that of most member states of the federation,
with the exceptions of Oromia and Amhara. In 2020-2021, Oromia’s
budget totalled ETB 91 billion,% while Addis Ababa adopted a budget
of ETB 61 billion”?; Amhara had a budget of ETB 62 billion, just one
billion birrs greater than that of Addis Ababa.”!

Despite the fact that state proclamations list revenue transfer as a source
of revenue, cities do not receive block grants as the woredas do.”? They
receive revenue from the federal government (in case of Addis Ababa
and Dire Dawa) and the states (cities within the states), often in the
form of conditional grants. The states transfer revenue to cities that
can be used for the provision of state services such as education and
health care, but these funds as a rule cannot be used for the provision
of municipal services. While Addis Ababa covers up to 97 per cent of its
expenditure with its own, self-generated revenues, the federal government
does provide additional finance for projects that it deems have a national
relevance.”3

Cities have full autonomy in expenditure and can adopt their own
budget without approval from more senior levels of government.”*

68 Federal Democratic Republic of Ethiopia (The City of Addis Ababa) Public Expen-
diture and Financial Accountability: Performance Assessment Report Final Report (2
December 2019), 18.

69 <Oromia Approves 90 Bn Birr Budget, Appointment of Officials’ (26 July 2020)
Fana Broadcasting Corporate, https:/ /bit.ly/37x8n2u (accessed 13 June 2021).

70 «City Council Approves 61 Billion Birr Budget for Fiscal Year’ (4 August 2020)
Fana Broadcasting Corporate, https://bitly/3]JkZOVD (accessed 13 June 2021).

71 <Amhara Approves over 62 Bn Birr Budget for 2013 Ethiopian Fiscal Year’ (26 July
2020) Fana Broadcasting Corporate, https:/ /bit.ly/3]JjWtq0 (accessed 13 June 2021).

72 OS Proclamation 195 (2015), article 52(1)(b).

73 FDRE Proclamation 416 (2004), article 46(1); FDRE Proclamation 361 (2003),
article 55(1).

74 08 Proclamation 195 (2015), article 11(1)(c).
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6  SUPERVISING LOCAL GOVERNMENT
6.1  State Supervision Over Local Government

States can and indeed do regulate local government by using their powers
to adopt subnational constitutions and to formulate and implement poli-
cies and strategies for matters of state social service provision.”> An
important aspect of regulation comes through the ways in which the
states use constitutions to define the structure of local government (its
functions and competences). In addition, the states are responsible for
numerous laws aimed at the regulation of local government. Proclama-
tions are used to define the political institutions, powers, and functions of
cities, setting up the legislative framework in which cities function. The
states also develop annual plans that set the minimum targets woredas
and cities in every sector of service delivery must meet. Such plans are
expected to be consistent with national social and economic develop-
ment policies and strategies, such that the planning and implementation
of social services and economic development undertaken by a woreda or
a city are in line with both national and state policy frameworks.

The states retain the power to monitor the woredas and the cities to
see if they are fulfilling their mandates, but in states where ethnic local
governments are in place (such as the SNNP and Ambhara), the zonal
governments often directly oversee the activities of woredas and cities
within them. This reflects the enhanced political status that ethnic local
governments have compared to regular local governments.”® In states
such as Oromia and Somali where no ethnic local government exists,
woredas and cities report to the states directly or through zonal admini-
strators which are in any case run by state appointees.”” The states seldom
establish institutions with exclusive monitoring powers over the woredas
and cities. Every sectoral office monitors its counterpart at the woreda
level so that education bureaus, health burcaus, and the like monitor the

75 FDRE Constitution (1995), article 52(2)(c).

76 AS Constitution (2001), article 86(1); SNNP Constitution (2001), articles 91(2)
and 100(2)(g); BGS Constitution (2002), article 87(1).

77 AS Constitution (2001), article 71(3); FDRE Proclamation 361 (2003), article
11(2)(f); FDRE Proclamation 416 (2004), article 9(5)(a).
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activities of woredas that relate to their respective sectors.”® In Tigray
and Benishangul-Gumuz, ‘an administrative and security affairs bureau’ is
charged with the responsibility of monitoring woredas, without, however,
excluding other sectoral offices from doing so. Cities are usually overseen
and supported by a bureau of urban development, especially in relation
to their municipal functions.””

The principal method of state monitoring is self-reporting coupled
with occasional on-site inspections by state officials. A woreda chief
administrator and a mayor send quarterly reports to the relevant state on
the overall condition of the woreda and city, respectively.3 In addition,
each sectoral office of the woreda or the city submits periodic reports on
its activities to its state counterpart.8! The report regarding the municipal
functions of a city goes to the state bureau of urban development.®?

The constitutions of the states, other than the Tigray constitution, are
silent on the conditions for state intervention in local government. The
Tigray state constitution authorises state intervention in a woreda or a city
administration in several circumstances: if and when a woreda endangers
the state constitutional order; if it fails to maintain peace and security; and
if it fails to exercise its legal and constitutional functions and powers effec-
tively.33 This intervention clause, commonly known as the ‘Siye Abraha
intervention clause’, was inserted into the Tigray state constitution in
response to internal political divisions within the TPLE.3*

78 Chris Heymans and Mohammed Mussa, Intergovernmental Fiscal Reforms in
Ethiopin: Trends and Issues (Document of the World Bank. Unpublished manuscript,
2004) 9.

79 AS Proclamation 91 (2003), article 62; OS Proclamation 195 (2015), article 2(13);
AfS Proclamation 33 (2005), article 19; BGS Proclamation 69 (2007), article 55; SNNP
Proclamation 103 (2006), article 53.

80 AS Constitution (2001), article 93(2)(h); BGS Constitution (2002), article 94(2)(h);
Gambella State (GS) Constitution (2002), article 97(2)(h); SNNP Constitution (2001),
article 100(2)(g); OS Constitution (2001), article 87(2)(f); TS Constitution (2001),
article 82(2)(g).

81 Heymans and Mussa (n 78).

82 The MoF and MoUC are authorised to follow up the activities of the federal cities,
in particular those that are related to the municipal functions of the cities.

83 TS Constitution (2001), article 73(4).

841 the carly 2000s, there was a disagreement between Meles Zenawi, the then Prime
Minister, and the chairperson of the TPLF and EPRDF, as well some senior members of
the TPLF, including Siye Abraha, the then Minister of Defence. Many people, including
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The Constitution identifies several grounds for intervention. These
include misappropriation of funds or properties; failure of a woreda exe-
cutive council to convene a meeting for more than six months; and the
infringement of any provisions of a state law.35 While these grounds of
intervention are rather broadly defined and open the door for undue state
intervention, they can be useful when a local government malfunctions in
the areas of basic service delivery.

The state constitutions and proclamations which work to regulate such
state intervention only provide for the harshest forms of intervention: the
suspension and (if seen as necessary) the dissolution of offending coun-
cils.8¢ Less extreme forms—such as giving warnings and insisting on the
proper assumption of responsibilities within a given time frame—are not
mentioned in the constitutions.8” On the dissolution of a local council,
the state council orders the state cabinet or the state chief administrator
to establish a transitional woreda administration. This will then be in
charge of the relevant woreda or a city for a period of up to one year.3®
The power of the transitional administrator is limited to the execution of
existing laws and policies, and the administrator cannot enact new laws.
The only legislative power it can exercise is approving the woreda’s annual
plan and budget.?’

The intervention clause has rarely been used. The EPRDF controlled
all levels of government and the party was structured hierarchically,
starting from the base of the kebele level. A woreda chief administrator
was the head of the party at the woreda level, and a zonal administrator
and a state president were the heads of the party at zonal and state levels.

woredn and city officials, stood in support of Siye and his colleagues, especially people
in Tembien, the birthplace of Siye. Zenawi began purging from the party those who
supported his opponents when he came out victorious in this internal division. There was
no legal mechanism for removing elected local officials who supported or sympathised
with Siye, except a recall by the electorate. The intervention clause was inserted to be
used in this and similar situations. Assefa Fischa, ‘Local Level Decentralisation in Ethiopia:
Case Study of Tigray Regional State’ (2020) 13(1) Law and Development Review 18.

85 TS Proclamation 99 (2006), article 58(1); BGS Proclamation 86 (2010), article
103(1).

86 TS Constitution (2001), article 74(4)(b); OS Proclamation 195 (2015), article 50.
87 BGS Proclamation 86 (2010), article 103; TS Constitution (2001), article 74(4)(b).
88 TS Constitution (2001), article 74(6).

89 TS Constitution (2001), article 74(5)(a).
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There was a system of vertical accountability within the party. In prac-
tice, this party structure served as an effective means of supervision and
intervention from the top.”°

6.2  Federal Supervision of Local Government

The federal constitution establishes two orders of government, namely at
state and federal levels; local government falls within the exclusive compe-
tence of the states. The federal government is implicitly forbidden by the
Constitution from any direct supervision of local government, though it
does supervise the two federal cities, Dire Dawa and Addis Ababa, which
are under its direct control. Not only does the federal government regu-
late?! and monitor these cities, it also intervenes whenever it deems this
necessary. It did so in Addis Ababa following disputed elections in 2005.
The next election (after the 2005 general election) to the Addis Ababa
city council was held in 2013 with the fourth local election. Diriba Kuma
was appointed by the city council as the mayor of the city who served
until the expiry of his term in 2018. In July 2018 the Prime Minister
nominated Takele Uma as the deputy mayor of the city whose nomi-
nation was endorsed by the city council. Takele served in this capacity
until he was replaced by Adanech Abebe in September 2021 who was
also nominated to the position by the prime minister.”> Both Takele and
Adanech were not members of the city council. The National Electoral
Board of Ethiopia (NEBE) decided to have the election to Addis Ababa
and Dire Dawa city councils with the general election which was held in
June 2021. Adanech Abebe was elected to the Addis Ababa city council
and became the mayor of the city.”?

90 See Fiseha (n 84).

91 The two cities’ political and administrative institutions, powers and functions are
defined in proclamations adopted by the HoPR, which is clearly an aspect of regulation.

92 ‘Adanech Abiebie Appointed as Deputy Mayor of Addis Ababa City’
(August 2020) Fana Broadcast Corporate, https://bitly/37x2QZE (accessed 14
June 2021); ‘News: Addis Abeba City Council Appoints a New Mayor’ (18
July 2018) Addis Standard, https://addisstandard.com /news-addis-abeba-city-council-app
oints-a-new-mayor/ (accessed 21 April 2022).

93 ‘City Council Elects Adanech Abiebie as a Mayor of Addis Ababa’ Fana Broadcasting
Corporate (28 September 2021) https: //www.fanabc.com/english /city-council-elects-ada
nech-abiebie-as-a-mayor-of-addis-ababa/ (accessed 21 April 2022).
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A key question remains as to whether the woredas and cities which are
within the territories of the ten states can escape the supervisory authority
of the federal government. As mentioned above, the federal government
has retained the power to ‘establish and implement national standards
and basic policy criteria for public health, education, science and tech-
nology, cultural and historical legacies to directly or indirectly regulate
local government’. This provision seems to allow at least the indirect
regulation of local government by the federal government.

A related constitutional issue has recently emerged in connection with
the dispute between the federal government and the Tigray state. The
question here is whether the federal government can initiate direct contact
with a local government that has a problematic relationship with the state
government. As the relationship between the federal government and the
TPLF deteriorated (following the postponement of the sixth general elec-
tions in April 2020), the TPLF declared that it would no longer recognise
the federal government under the leadership of Abiy Ahmed as legitimate.
The state established its own electoral board and held its own elections in
September 2020 in defiance of the federal government’s warning not to
do this. After these disputed elections, the federal government declared
that it would not recognise the new Tigray state government. As a result,
the HoF ordered the Ministry of Finance not to transfer revenue to the
newly established Tigray state government. It stopped short, however, of
the forceful removal of the newly established state government of Tigray,
which it deemed unconstitutional. Instead, the HoF ordered the federal
government to make direct contact with governments of woredas and
cities for the purpose of ensuring the delivery of basic services to the
public.

There was indeed zero chance that the local authorities within the
Tigray state would be willing or able to directly interact with the federal
government and bypass their bosses at the state level. Even if that were
in practice possible, the order of the HoF to make direct contact with
woredas and cities was constitutionally suspect.”* In the event, following
the 4 November 2021 attack (by forces loyal to the TPLF) on various

94 Zemelak Ayele, ‘Far-sighted Federal Solidarity, Not Power Politics and Legalism, Is
Needed to Solve Tigray Dispute’ (9 October 2020) Ethiopian Insight, https://bit.ly/3jn
akBe (accessed 4 June 2021).
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bases belonging to the Northern Division of the ENDEF, the federal
government initiated an armed intervention into the Tigray state.

7  INTERGOVERNMENTAL RELATIONS
7.1  Local-Fedeval Relations

Intergovernmental relations (IGR) in the Ethiopian federal system is
a topic that has received little attention in the past 30 years. There
were no formally established IGR fora until recently. Different federal
and state agencies with parallel mandates have maintained informal and
unstructured interactions with each other.”® Federal and state legislatures
have held ad hoc meetings once or twice a year, while federal sectoral
offices (such as ministries of education, agriculture, finance, and economic
development) have interacted with their counterparts at the state level.
The principal forum for dealing with issues common to the federal and
state governments was provided by structures within the EPRDEF. As the
party was structured around the idea of democratic centralism, relations
between the central, state, and local structures of the party were inevitably
hierarchical in nature. This meant that state and local governments (under
the control of the state and local level structures of the party) had no
choice but to implement the policies and decisions adopted by the party’s
central structures. When the party was faced with major internal division
soon after the 2015 elections, interactions between the states and the
federal government almost collapsed. In the absence of a functioning IGR
forum, the tensions between the federal government and the TPLEF-led
Tigray state grew worse, ultimately leading to armed conflict.”®

In the past two years, some efforts have been made to formalise the
intergovernmental relations between the federal and state governments.
To this effect a policy on IGR was prepared by the HoF, was endorsed

95 Assefa Fischa, “The System of Intergovernmental Relations (IGR) in Ethiopia: In
Search of Institutions and Guidelines’ (2009) Journal of Ethiopian Law 96-113; Ketema
Wakjira, ‘Institutionalization of IGR in the Ethiopian Federation: Towards Cooperative
or Coercive Federalism?’ (2017) 4(2) Ethiopian Journal of Federal Studies 121-160;
Yonatan Fessha and Zemelak Ayele, ‘Intergovernmental Relations and Ethnic Federalism in
Ethiopia’ in Yonatan Fessha, Karl Kossler, and Francesco Palermo (eds) Intergovernmental
Relations in Divided Societies (Palgrave, 2022) 113-132.

96 Fessha and Ayele (n 95).
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by the HoPR, and resulted in a proclamation in 2021.°” The Procla-
mation established several fora for IGR, with these including fora for
federal and state legislatures and heads of the executive organs. However,
local government has been given no place in these. The proclamation is
completely silent on the place and role of local government (including
ethnic local government) in these fora. This seems to be a result of the
dual nature of an Ethiopian federal system which leaves local government
within the exclusive competence of the state, and inhibits any interaction
between the federal and local government, except indirectly through the
states.

7.2 Local-State Relations

There are no institutional fora to accommodate local-state interactions
within any of the ten states. A nationality zone council (composed of
members of a state council who are elected from within the zone and
representatives of woredas within the zone) does bring three levels of
government (woredn, zonal, and state governments) together and this
can, in some sense, be viewed as a forum for cooperation between the
three levels of governments. Some state proclamations provide for the
establishment of an association of woredas and cities that exist within their
respective jurisdiction. These will then act to represent “cities collectively,
express their views on matters of their common interest [and] lobby [the
regional] government for revision of laws’.?® The Oromia, the Amhara,
and the SNNP states have all made such proclamations. These provide
that an association of cities can be established within the respective states,
and that these associations can represent cities collectively, and express
their views on matters of common interest to state governments.”® For
the moment, no such associations have come into being.

97 The System of Inter-Governmental Relations in the Federal Democratic Republic of
Ethiopia’s Determination Proclamation No. 1231 (2021).

98 SNNP Proclamation 103 (2006), article 52.

99 OS Proclamation 195 (2015), article 60; Proclamation 103 (2006) of the SNNPR
provides that a city association may represent ‘cities collectively, express their views on
matters of their common interest [and] lobby [the regional] government for revision of
laws’. See also OS Proclamation 195 (2015), article 61(2); AS Proclamation 91 (2003),
article 66.
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The most frequent, regular, and important interactions between state
and local government take place through the agency of the sectoral
offices.!0 State bureaus of education, health, agriculture, water and
sanitation, tourism, and the like regularly interact with their woreda coun-
terparts. In areas where there are ethnic local zones, the interactions
between woredas and state sectoral offices take place through the zonal
sectoral offices which ‘serve as immediate points of referral for local
governments’ dealings with [a state]”.1%! The interactions between state
bureaus of finance and woreda or city offices of finance are perhaps the
most important and the most frequent.!? Revenues (including uncon-
ditional and conditional grants) are transferred from a state bureau of
finance to the woreda office of finance, which receives and administers
the transferred revenue.!%3 Smooth and regular interactions between the
agencies are vital for the functioning of the woredas.

7.3 Local-to-Local Interactions

While some state laws provide for cooperation between the woredas and
the cities, there is no clear regulation governing cooperation between
local government units within a state. A case in point is Proclamation 86
(2010) of Benishangul-Gumuz. This provides that woreda-to-woreda and
woreda-to-city cooperation within the region may be conducted through
joint committees that these local government units can establish to deal
with common issues.!% As mentioned, some city proclamations provide
for the establishment of woreda associations and city associations. Were
these to be established, they could serve as a forum of cooperation among
local government units as well as lobbying for the interests of the cities at
the state level. This remains a possibility only, as no city association has as
yet been established.

Cooperation between local government units of two or more states is
also left unregulated. It is not difficult to imagine the kind of common
issues that are likely to require cooperation, particularly when borders

100 Garcia and Rajkumar (n 59); Heymans and Mussa (n 78).
101 Heymans and Mussa (n 78) 9.

102 Tbid.

103 1bid.

104 BGS Proclamation 86 (2006), article 106.
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are shared. Service delivery, boundary disputes, intercommunal conflicts
(especially regarding the pastoralist communities who move across state
boundaries): all of these require cooperation between woredas of two or
more states if they are to be successfully resolved. There is, however, no
federal law which regulates interactions between local government units
of two or more states, and (as previously mentioned) the IGR procla-
mation is entirely silent about local government. The city proclamations
of Amhara, Oromia, and the SNNP allow the cities to form an asso-
ciation of cities with cities in other states and in other countries.!%® It
seems that such an association would be established in accordance with
the federal Organisations of Civil Societies Proclamation 1113(2019) and
would have the status of a civil society organisation, one which lobbies
state and federal governments on behalf of the cities. But, once again, no
association of woredas or cities has been established to which woredas and
cities of two or more states are members.

The other forum which brings together cities of different states is what
is called “cities’ day’ or ‘cities’ forum’. This is a special event that takes
place in a host city and goes on for several days, with more than a hundred
cities taking part and each being represented by their mayors and other
officials. The events, though, are festive in nature, and are intended in
part to showcase the cultures of the host city and its economic strengths
rather than serve as occasions for serious discussion of common policy
issues. This initiative started in 2009 and seven cities (so far), including
Addis Ababa, have acted as hosts. The last cities’ forum was held in Jigjiga
in Somali state.

Another new forum is the ‘Mayors’ Forum’. The first of these was
held in Addis Ababa in October 2020. Mayors from various cities in the
country took part.!%¢ The formation of the Forum was initiated by the
Ministry of Urban Development and Construction (MoUDC) with the
aim of creating a national forum in which mayors can meet regularly to
discuss common issues. The forum has formed a coordinating board. This

105 AS Proclamation 91 (2003), article 66(1); SNNP Proclamation 103 (2006), article
52(1); OS Proclamation 195 (2015), article 61(4).

0 NTLAPT @49° (ASA KO Wbl eUTF TERNFTFY H0'F ([Participants of]
Mayors” Forum Visited Different Projects of Addis Ababa’), https://bit.ly/3vph2MX

(accessed 11 June 2021).
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is composed of seven members, with Adanech Abebe, the deputy mayor
of Addis Ababa, selected as the first chairperson of the board.!%”

8 PoriticAL CULTURE OF LocAL GOVERNANCE

The state constitutions provide that woredas and cities must be run by
democratically elected officials, while electoral law provides that local
elections must be conducted on a multiparty basis.!?® Neither the state
constitution nor the election law states any clear principles with regard to
ensuring equitable gender representation. The election law does provide
financial incentives for political parties who field female candidates, but
these incentives are only for political parties contesting in general elections
(elections for parliament and state councils) and not for those taking part
in local elections.!® Five local elections have been held since the estab-
lishment of the federal system. The elections were held separately from the
general elections in which the federal and state legislatures are elected. In
contrast, the election to the Dire Dawa and Addis Ababa councils were
held at the same time as the general elections.!!°

The National Electoral Board of Ethiopia (NEBE) put the number
of voters who are registered to vote in the local elections at about 30
million. The NEBE’s reports also claim that voter turnout in these elec-
tions stands in excess of 90 per cent of registered voters.''! However,
these figures do not seem accurate and there are few signs of activity or

7 wpHE ASTT AL PAACE PNTEAPT €490 00CL ANAN. 110" Favca
(‘Adanech Abebe Selected Chair of the Board of Forum of Mayors’) (31 October 2020)

Abyssinia Media, https:/ /bitly/3jmVOMB (accessed 11 June 2021).

108 T ocal elections were held in accordance with Proclamation No. 532 (2007). This
proclamation was revised as the Ethiopian Electoral, Political Parties’ Registration and
Election’s Code of Conduct Proclamation 1162 (2019). Proclamation 1162 (2019) was
expected to be implemented for the first time in the sixth general elections held on 28
June 2021. In any case, both versions provide for local elections held on the basis of
multiparty democracy.

109 proclamation 1162(2019), article 101(2)(c).

110 The NEBE planned to hold the elections to Addis Ababa and Dire Dawa a week
after the sixth general elections (federal and state elections). This, however, created a great
deal of political controversy. The NEBE then changed its previous decision in this respect,
with the elections of the two cities’ councils to be held along with the general elections.

11 Greg Dorey, ‘Local Elections 2013° (9 May 2013) Foreign, Commonwealth and
Development Office, https://blogs.fcdo.gov.uk /gregdorey,/2013,/05 /09 /local-elections-
2013/ (accessed 14 June 2021).
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canvassing around the local elections. They come and go without any
fanfare and there is little campaigning on social or public media or in any
other form of publicity. Each of the five recent local elections took place
without the participation of any opposition parties (surely a key indicator
of open, free, and fair elections). Indeed, the opposition political parties
made it known, long before election day, that they would not partici-
pate. Consequently, the only runners were the EPRDF and its affiliate
parties and these then ran in uncontested local elections which they easily
won. The fifth local election was supposed to take place in 2018 but it
was indefinitely postponed. Thus, at the present moment, four years have
passed since the formal end of the term of office of the local councillors
elected in 2013; but this has passed without notice or demur.

Why is it that the local government appears to have little relevance
to Ethiopian political life? As mentioned above, the central government
sees local government institutions simply as the instruments of centralised
control at the local level. At the same time, opposition parties and group-
ings do not seem to consider local governments as worth their attention:
their focus is on the control of the federal government. Control of the
federal state government means control over local government.!1?

While opposition parties paid no attention to local government and
local elections, those who led the public protests from 2015 to 2018
did. They adopted a strategy of dismantling local government institutions
and attacking local officials as a means of putting pressure on the federal
government. According to stebg, the targeting of local administrative
structures by protesters had the effect of ‘temporarily limiting the state’s

presence in every corner of the Oromia region’.113

12 7emelak Ayele, ‘Ethiopia: Politics Grows Up, While Power Grows Down’ (24
February 2013) Addis Fortune.

L3 Terje @stebo, ‘Analysis: The Role of the Qeerroo in Future Oromo Politics’ (26
May 2021) Addis Standard, https:/ /bitly/3DWsBy] (accessed 27 December 2021).
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9 Covip-19’s IMPACT ON THE ROLE
OF LocAL GOVERNMENT

The emergence of Covid-19 and the measures taken to combat it neither
enhanced nor diminished the role and place of local government.!1*
Everyone seemed in agreement that the federal government had to play
a leading role in the fight against Covid-19. The reaction of the states
and local government to the pandemic has been to wait and see what
the federal government would do. This stance might be the result of the
general public perception that Covid-19 virus started outside Ethiopia,
could only get into the country through the passage of international
travellers, and the federal government alone controls the country’s ports
of entry and exit. Indeed, the initial public demand was for the federal
government to restrict international travel and immediately suspend inter-
national flights by the country’s main carrier, Ethiopian Airlines. The role
of local government in seeking to contain the Covid-19 pandemic was
limited to enforcing the measures announced by the federal and (to a
lesser extent) by state governments. Such measures included enforcing
lockdowns in cities in the Oromia and Ambhara states and enforcing the
rules that prohibit public meetings.!>

10 EMERGING ISSUES AND TRENDS

Local government is the oldest and most important political institution
in Ethiopia and one that has direct relevance to the conduct of people’s
everyday lives. Despite this simple fact, local government does not enjoy
the institutional place and status in government that its importance
warrants. It has no explicit constitutional recognition and consequently
is not endowed with original functions, powers, or sources of finance.
It is barely considered in any of the political and legislative reforms
taking place in the country. As has been argued elsewhere, any demo-
cratic and social reform that does take place is, in fact, unlikely to succeed

114 For more on the responses of the federal, state, and local governments to the
Covid-19 pandemic, see Zemelak Ayele and Yonatan Fessha, ‘Controlling Public Health
Emergencies in Federal Systems: The Case of Ethiopia’, in Nico Steytler (ed) Comparative
Federalism and Covid-19: Combating the Pandemic (Routledge, 2022) 319-335.

115 1hig,
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without properly empowering local government and enhancing its demo-
cratic mandate. Positive political change ‘requires enhancing the political
significance and the democratic pedigree of local governments’. The insti-
tutional mechanism for achieving this is ‘the entrenchment in the national
constitution of local government as democratic and politically relevant
level of government, alongside the transfer of suitable competences and

sufficient resources’.110
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CHAPTER 8

Germany

Henrik Scheller

Although municipalities in Germany do not have their own constitutional
level of government similar to the federal government or Linder, they
make an essential contribution to the provision of goods and services of
general interest. Municipalities, granted autonomy in self-government by
the constitution, operate in a highly charged and politically contested
arca of governance. On the one hand, municipalities enjoy the right
to self-government, and neither the federal government nor the Linder
may interfere with this arbitrarily. On the other, as a constitutional part
of the Lander, the municipalities are dependent on them, especially so
in financial terms. As a result, municipalities constantly have to balance
their derived responsibilities with their voluntary tasks as both formal
expectations and specific demands from citizens continue to grow due
to a constantly changing global conditions and new types of crises.
Municipalities in Germany are torn between fulfilling their administra-
tive implementation mandate, on the one hand, and responding to the

H. Scheller ()
German Institute of Urban Affairs, Berlin, Germany
e-mail: Scheller@difu.de

© The Forum of Federations 2024 209
N. Steytler (ed.), The Forum of Federations Handbook on Local

Government in Federal Systems,

https://doi.org,/10.1007 /978-3-031-41283-7_8


http://crossmark.crossref.org/dialog/?doi=10.1007/978-3-031-41283-7_8&domain=pdf
mailto:Scheller@difu.de
https://doi.org/10.1007/978-3-031-41283-7_8

210 H. SCHELLER

more immediate claims of local politics and their constituencies, on the
other.

1 CouNTRY OVERVIEW

The Federal Republic ‘is a democratic and social federal state’, as article
20(1) of the Basic Law (BL) states. The so-called ‘eternity clause’ of
article 79(3) BL protects the federal-state principle just as the inviolability
of human dignity guaranteed by article 1 BL: ‘Amendments to this Basic
Law affecting the division of the Federation into Linder, their participa-
tion in principle in the legislative process, or the principles laid down in
articles 1 and 20 shall be inadmissible’.

On the Federal Republic’s 70th anniversary in 2019, many commen-
tators emphasised the stabilising function of the Basic Law. It belongs
to the Roman legal tradition of civil law and was originally drafted
in 1948/1949 to be no more than a provisional constitution, at the
insistence of the Allies. It has, however, gone on to survive even the
challenges of German unification, though undergoing various amend-
ments and supplements. All in all, its fundamental constitutional elements
remain unchanged, and these include article 20(2) BL which provides:
‘All state authority is derived from the people. It shall be exercised by the
people through elections and other votes and specific legislative, executive
and judicial bodies’.

At the federal and state levels, the institutions of representative demo-
cracy in the municipalities are determined in and through regular elec-
tions. In the two-tier state structure of Germany, cities and municipalities
remain formally part of the Linder, and are assigned autonomous self-
government at the local level, with this guaranteed by the Constitution.!
On Germany’s reunification in 1990, five new states (plus East Berlin)
joined the Federal Republic, expanding the latter’s population by about
16 million. To this day, significant differences exist between West and East
Germany in political, economic, fiscal, and cultural terms.

While the parliamentary system at the federal level is structured around
bicameral institutions (the Bundestag and Bundesrat), both the Linder
and the municipalities each has only one directly elected representative
body. All citizens are entitled to vote and can take part in the election of

1 Article 28 BL.
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the Bundestay. This takes place every four years as a general, direct, free,
and secret election. The same system prevails at the state and local levels,
although some Ldnder have a five-year election cycle so as to ensure
greater political continuity.

The Federal Constitutional Court (Bundesverfassungsgericht) has
always played a significant role in any conflicts that arise between
the federal government, the states, and the municipalities. In addi-
tion to the mechanisms for ‘Disputes between the Federation and
the Léander’ (Bund-Linder-Streit) and ‘Abstract Judicial Reviews of
Statutes’ ( Normenkontrollklngen), the municipalities enjoy the right to file
a ‘Municipal Constitutional Complaint’ (Kommunale Verfassungsbesch-
werde) with the Federal Constitutional Court. In addition, in the event of
any violation to the guarantee of local self-government, the constitutional
court of the respective Land or the Federal Constitutional Court can be
approached.

With about 83.12 million inhabitants (as of June 2021), the Federal
Republic is the most populous member state in the European Union
(EU).2 Of these inhabitants, about 10.5 million are non-German
passport-holders, in line with the figure of the country’s 12.6 per
cent foreign population. While about 32.2 million Germans are non-
denominational, the Catholic and Protestant churches have about 22.6
and 20.7 million members, respectively (though various regions are
experiencing a strong downward trend in numbers). According to the
Research Center of the Federal Office for Migration and Refugees, in
2019 there were between 5.3 and 5.6 million Muslims living in the
Federal Republic, amounting to between 6.4 and 6.7 per cent of the total
population.?

These figures represent a growth of about 900,000 in the Muslim
population from the figures established in the 2015 survey. Muslims of
Turkish origin continue to make up the largest proportion of this group
(about 2.5 million), though they no longer constitute (at 45 per cent)
the majority of resident Muslims. Almost 1.5 million (27 per cent) come

2 Statistisches Bundesamt, ‘Bevélkerungsstand 30. Juni 2021: Bevélkerung im 2.
Quartal 2021 geringfligig gestiegen” (2021), https://bit.ly/3JoOrfC (accessed 20
December 2021).

3 Muslimisches Leben in Deutschiand 2020. Studic im Auftrag der Deutschen Islam
Konferenz. Forschungsbericht 38 (Niirnberg, Bundesamt fiir Migration und Fliichtlinge.
ed 2021) 37-39.
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from an Arabic-speaking country in the Middle East (19 per cent) or
North Africa (8 per cent). The significant growth in the number of
Muslim residents was undoubtedly the result of the global refugee crisis
in 2015-2016. In this period, some 1.2 million people applied for asylum
in Germany, an increase on the previous average of about 200,000 people
per year.

Despite the massive recession arising from the effects of the Covid-
19 pandemic, Germany in 2020 was once again the strongest economy
in the EU. With its gross domestic product (GDP) of EUR 3.3 trillion
(EUR 35.951 per capita), it forged ahead of both France, with about
EUR 2.2 trillion Euro (EUR 31.091 per capita), and Italy, with EUR
1.6 trillion Euro (EUR 28 per capita).* Germany’s economy is strongly
export-oriented, taking third place behind China and Russia with its share
of about EUR 1.3 trillion. International organisations and European part-
ners are not alone in viewing this strong export orientation with critical
eyes, for it is seen as a burden on the local economy, especially in times
of global recession. Local authorities in particular regularly feel the effects
of this, as companies pay less tax while, at the same time, employees are
entitled to municipal social benefits in the event of unemployment.

2 HISTORY, STRUCTURES,
AND INSTITUTIONS OF LOoCAL GOVERNMENT

Forms of local self-government in Germany have changed throughout
its history. Until as late as the Weimar Republic (1919-1933), munici-
palities were not regarded as an original part of the state organisation.’
Article 127 of the Weimar Reich Constitution (WRV) assured the cities
that ‘{mJunicipalities and associations of municipalities have the right of
self-government within the limits of the law’. However, this provision was
to be found in the second main part of the WRV dealing with the ‘[b]asic
rights and duties of the Germans’ and the section about ‘Community

4 Statistisches Bundesamt, ‘Deutschland im EU-Vergleich 2021 (2021), https://bit.
ly/3DWwVy0 (accessed 20 December 2021).

5 Oscar W Gabriel and Everhard Holtmann, ‘Kommunale Demokratie’, in Raban
Graf von Westphalen (ed) Parlamentsiehre (Minchen and Wien, 1993) 471-488; Jorg
Bogumil, ‘Kommunale Selbstverwaltung’, in ARL—Akademie fiir Rawmforschung und
Landesplanunyg (ed) Handworterbuch der Stadt—und Raumentwicklunyg (Akademie fiir
Raumforschung und Landesplanung, Hannover, 2018) 1127-1132.
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Life’. The actual assignment and the allocation of corresponding compe-
tencies made it clear that the municipalities (ultimately in a tradition
going back to the Middle Ages) were primarily restricted in their func-
tions to the performance of tasks of local welfare, for example, ‘keeping
the family clean, healthy and socially supported’,® or with providing an
clementary school system.” Nonetheless, with the growing social legisla-
tion in the second half of the nineteenth century, the portfolio of tasks
assigned to the municipalities grew significantly.® Matthias Erzberger’s
financial reform of 1919/1920 gave the municipalities a share of the
federation’s overall tax revenue, while the Basic Law of 1949 brought
a further fundamental constitutional change by explicitly recognising the
municipalities as part of the overall state organisation. Local government
autonomy became an integral part of section II of the Constitution as
it addressed the foundations of the federal order and the relationship
between the federal government and the Linder.

As of 31 December 2020, Germany had 10,796 municipalities.’
Municipalities constitute the smallest municipal unit. In Germany, a
city is defined as an entity with more than 5000 inhabitants.!® Given
the existence of a large number of very small municipalities in the
Lander, municipalities can come together to form an ‘association of
local authorities’ (Gemeindeverband). Such mergers (between at least two
municipalities) allow the formation of a single public body to under-
take the tasks of local self-government, though without the individual
municipalities losing any independence. There are currently 4607 such
associations in Germany, in a situation which there are 7846 munici-
palities with fewer than 5000 inhabitants. Just over half of German’s
population (51 per cent) live in either small or medium-sized towns.
Municipalities and associations of municipalities are usually parts of a
county (Landkreis). There are 294 of these counties in Germany. Only
107 cities are ‘county free’—that is, they do not belong to a county.

6 Article 119 WRV.

7 Article 144 WRV.

8 Gabriel and Holtmann (n 5) 1128.

9 Statistisches Bundesamt, ‘Daten aus dem Gemeindeverzeichnis. Gemeinden in den
Lindern nach Einwohnergrofienklassen’ (2021).

10 Byndesinstitut fiir Bau-, Stadt- und Raumforschung, ‘Laufende Stadtbeobachtung —
Raumabgrenz-ungen. Stadt- und Gemeindetypen in Deutschland’ (2021), https://bit.ly/
3Jsp6RT (accessed 20 December 2021).
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They include—particularly prominently—the three city-states of Berlin,
Hamburg, and Bremen. These cities are both cities and federal states.
Between the counties and the states, four states (North Rhine-Westphalia,
Bavaria, Hesse, and Baden-Wiirttemberg) still have governmental districts
(Regierungsbezirke) standing as the decentralised administrative units of
the Linder.

Even by European standards, Germany has a very high number of
municipalities. As a result, there has been a great deal of discussion
about both territorial and administrative reform and issues arising from
inter-municipal cooperation. The latter is, in particular, a sensitive issue,
as it involves responsibilities, resources, and forms of agency that poli-
tical actors in autonomous municipalities prove reluctant to lose or to
delegate. However, inter-municipal cooperation has also had some real
success stories, particularly with regard to the joint provision of infrastruc-
tural features such as water supply and wastewater disposal, local public
transport, environmental protection, culture, health care, and welfare.!!

Various legally institutionalised forms of cooperation have emerged.
These include municipal- or special-purpose associations (Zweckverband)
and institutions under public law (Anstalten des offentlichen Rechts), with
these created for specific purposes or to accomplish a narrow range
of tasks. Many municipalities or counties have established joint public
enterprises to provide services of general interest, particularly so in the
area of local public transport. In addition, there are forms of coope-
ration such as mayors’ conferences (institutionalised or informal), expert
panels, round tables, and working groups that involve much lower degrees
of legal commitment. These have been joined recently by the idea of
inter-municipal business parks, though the latter have not, as yet, been
translated into practice.

In Germany, the size of municipalities delineates their public policy-
making capacities, both within and beyond their city boundaries. The
Federal Spatial Planning Act (Rawumordnungsgesetz) defines the frame-
work and guidelines for spatial planning in Germany. It is based on
the ‘Concept of Central Places’ (Zentrale-Orte-Konzept) first developed
by Walter Christaller in 1933.12 This (theoretical) concept categorises

11 Thomas Gawron, ‘Interkommunale Zusammenarbeit® (2005), https://www.arl-net.
de/de/lexica/de/interkommunale-zusammenarbeit (accessed 20 December 2021).

12 Walter Christaller, Die Zentralen Orte in Siiddeutschland. Eine idkonomisch-
geggraphische Untersuchuny iiber die GesetzmifSigheit der Verbreitung und Entwicklung
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municipalities according to their centrality within the region and deter-
mines their characteristics in terms of infrastructure and public services.
The larger cities have a natural ‘spill-over effect’ because they also offer
important public services to their surrounding areas. The central-places
concept describes all municipalities in Germany as upper, middle, or lower
centres. Spatial planning then links this categorisation additionally with
typical descriptions of the location in space (‘central’, ‘peripheral’, ‘urban’,
etc.), making possible a more differentiated classification of the various
cities and municipalities. Because they have fewer financial resources and
lack adequate staffing, smaller and medium-sized municipalities have less
power to shape their affairs, while municipalities covering large areas but
with low population densities often have problems with infrastructural
maintenance due to a lack of the necessary resources.

Despite being the capital city, Berlin does not enjoy any special status
in principle, although it was regulated in a separate law following reunifi-
cation in 1994. However, the federal scheme for fiscal equalisation treats
the capital—as with the other city-states—differently for the purposes of
calculation. Here the so-called “Einwobnerveredelung’ (‘population refine-
ment’) works to artificially inflate the number of Berlin’s inhabitants.
This inflation is calculated on the assumption that, because of the city’s
increasing population, more public services are offered to the surrounding
areas (a principle that also underlies the municipal financial equalisation
systems of the Lander). In addition, Berlin receives earmarked alloca-
tions from the federal government specifically for the fulfilment of its
capital-city functions, including representative purposes. These include,
for example, grants for the extraordinary cultural and museum landscape
for which Berlin is famous.

der Siedlungen mit Stidtischer Funktion (Wissenschaftliche Buchgesellschaft, 1933, Repr.
1980).
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3 CONSTITUTIONAL RECOGNITION
OF LocAL GOVERNMENT

The Basic Law guarantees local self-government autonomy in article
28(2):

Municipalities must be guaranteed the right to regulate all local affairs on
their responsibility within the limits prescribed by the laws. Within the
limits of their functions designated by a law, associations of municipalities
shall also have the right of self-government in accordance with the laws.
The guarantee of self-government shall extend to the bases of financial
autonomy; these bases shall include the right of municipalities to a source
of tax revenues based upon economic ability and the right to establish the
rates at which these sources shall be taxed.

By including this provision in section II (‘Federation and Ldnder’), the
drafters of the Basic Law underlined their firm understanding that muni-
cipalities form an essential part of the federation’s state organisation.
In addition, article 28(2) BL is interpreted in constitutional law as an
‘institutional minimum guarantee’, one according to which the munici-
palities are understood to have an ‘overall competence’ across their sphere
of activity. According to this principle, the municipalities do not act
on instruction, but according to the nature of the matter.!®* However,
their competence is naturally limited by the ‘principle of locality’. In this
respect, the cities and municipalities act according to the principle of their
responsibility: they are not bound by instructions and orders from the
Lénder and are, in that sense, autonomous. A further limit to municipal
action is provided by the constraint that the right of self-government may
be exercised only within the framework of existing law. In principle, the
autonomy of local self-government is broadly defined and is in keeping
with the principle of subsidiarity.'*

The Basic Law does not provide for any specific institutional arrange-
ments for local self-government, but does require conformity to the
homogeneity principle: ‘The constitutional order in the Ldnder must
conform to the principles of a republican, democratic and social state

13 Gabriel and Holtmann (n 5) 473.

14 Daniel Weinstock, ‘Cities and Federalism’ (2014) 55 Nomos 259-290, http://www.
jstor.org/stable /24220380 (accessed 20 December 2021).
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governed by the rule of law within the meaning of this Basic Law’.!®

In this respect, it is the responsibility of the Liénder to determine the
structures, institutions, and competencies of local self-government in
their corresponding municipal constitutions or regulations. Since the
federalism reform of 2006, the federal government may also no longer
transfer tasks to municipalities. The so-called ‘prohibition of encroach-
ment’ (Durchyriffsverbot) under article 84(1) BL provides that ‘[f]ederal
laws may not entrust municipalities and associations of municipalities with
any tasks’. Prior to this reform, the federal government had repeatedly
defined tasks—especially in the social sector—for the municipalities to
execute. Due to insufficient financial compensation, the municipalities
had to record considerable increases in expenditure. In this respect, only
the Lander are now allowed to assign new tasks to their municipalities.
However, this rarely happens, since the Lander must also ensure adequate
financing for their municipalities.

Any form of the asymmetrical or unequal treatment of municipali-
ties is hardly capable of finding political consensus in Germany, so it is
not explicitly provided for in law. Instead, Germany’s political culture
is strongly shaped by the idea of ‘the establishment of equivalent living
conditions throughout the federal territory or the maintenance of legal or
economic unity’,'® though this is neither a state objective nor a binding
constitutional mandate. Nevertheless, the precise wording of the Consti-
tution regularly gives rise to political debate. Most recently, in 2019,
the federal government set up a corresponding commission in which
various working groups spent more than a year discussing how ‘equiva-
lent living conditions’ could be defined and how these could be achieved
across Germany, particularly in structurally weak regions and munici-
palities. The commission made a number of proposals and these have
been successively implemented. Since municipal law is a matter for the
Léinder, there are natural differences in the competencies, tasks, and finan-
cial resources granted to cities and municipalities under state law. The
so-called ‘degree of municipalisation’ ( Kommunalisicrungsgrad)—that is,
the share of total expenditure in a federal state which is allocated to the
municipal level—therefore exhibits quite discernible differences.

15 Article 28(1) BL.
16 Article 72(2) BL.
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4  GOVERNANCE ROLE OF LocAL GOVERNMENT

German municipalities execute various tasks. They include ‘tasks in the
local authority’s sphere of action” and those that are delegated (Aufyaben
des eigenen und tibevtragenen Wirkunsghreises), as well as ‘voluntary’ and
‘mandatory tasks’ (‘freswillige’ and ‘pflichtige Aufyaben’).'” The muni-
cipalities’ sphere of action refers to the direct concerns of the ‘local
community’. In addition, however, the municipalities must also take on
tasks assigned by the federal and Lander governments. This makes it
clear that the municipalities form an important administrative level in the
German federal state—even if this constitutionally consists of only two
levels of government.

The idea behind this is that the municipalities form the state unit
with which people have direct contact and which shapes their daily lives
through public services and infrastructure. In the 1930s, the concept of
‘services of general interest’ (offentliche Daseinsvorsorge) was developed, '
and to date it shapes the understanding of the state in general and local
self-government in particular. The term ‘Daseinsvorsorge’ is understood
to mean the provision of goods and services essential to a meaningtul
human existence. This includes those that fall in the category of general
interest.!? In Germany, these include the supply of energy and water; the
disposal of sewage and waste; the maintenance of a local public transport
systems; postal and telecommunications services; the provision of public
media; special financial and insurance services; the maintenance of a basic
school and education system; social and charitable services; the fulfilment
of fundamental governmental tasks; the running of a police service and
judicial system; and the guarantee of both external and internal security.

While some of these tasks are already undertaken by the municipalities,
they are often referred to as ‘municipal services of general interest’. Their
performance is constitutionally anchored in the principle of the welfare
state under article 20(1) BL. Here the ‘social’ services of general interest
include (along with other services), youth welfare and care; the provision
for kindergartens and child care; the establishment of public schools; the

17 Horst Dreier, ‘Article 28, Rn. 90°, in Horst Dreier (ed) Grundgesetz Kommentar,
Band 2 (Auflage, 20006); Alfons Gern, Deutsches Kommunalrecht (3rd edition, Nomos
Verlagsgesellschaft, 2003) 16.

18 Ernst Forsthoff, Die Verwaltung als Leistungstriger (Stuttgart Kohlhammer, 1938).
19 Hartmut Maurer, Allgemeines Vermaltungsrecht (Miinchen, 2011).
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provision of basic security services for job-seekers; promotion of (social)
housing construction; and social assistance. An essential characteristic of
these services is—in keeping with the understanding of public goods—the
guarantee of free access to them in all regions at affordable prices.

Along with their ‘voluntary self-governing tasks’ (culture, sports,
economic development, and climate protection), the municipalities are
responsible for three types of compulsory duties: self-governance; tasks
undertaken on instruction; and contract matters.”?? The municipalities’
degree of autonomy with respect to the legal and technical supervision of
the Lander is visible in the performance of these duties. Obligatory self-
government tasks include wastewater disposal; school transportation; fire
brigades; the construction and maintenance of school and administrative
buildings; and the upkeep of municipal roads. While the municipalities
are obliged to attend to all of these, they are free to decide how to do so.
Mandatory tasks according to instruction include, for example, security
and public order administration and the reimbursement of the costs of
housing and heating within the framework of Social Aid Code II (SGB
IT). These are subject to the legal and technical supervision of the Linder.
In this, they are similar to commissioned matters such as passport and
registration services; registry; health and veterinary offices; and also the
conduct of elections and carrying out of censuses. Here, the municipa-
lities merely act as the decentralised administrative bodies responsible to
the federal and state governments.

In 2020, the total public budget in Germany amounted to EUR 1.7
billion.?! This represented an increase in expenditure of 12.1 per cent
compared to 2019. At the same time, incoming revenues fell by 3.5 per
cent to EUR 1.5 billion, resulting in a deficit of EUR 1.89 billion. This
deficit reveals the huge impact of the Covid-19 pandemic: it was the first
deficit since 2013 and the biggest since German reunification. In 2019,
a financial surplus of EUR 45.2 billion had been achieved. Municipalities
account for about 17.5 per cent of the total of public budget spending.
In terms of revenue, the municipal share corresponds to about one-fifth

20 Dreier (n 17).

21 gtatistisches Bundesamt, ‘189,2 Milliarden Euro offentliches Finanzierungsdefizit im
Jahr 2020. Offentlicher Gesamthaushalt mit hochstem Defizit seit der deutschen Vereini-
gung, Pressemitteilung Nr. 169 vom 7. April 2021’ (2021), https://www.destatis.de/
DE /Presse/Pressemitteilungen,/2021,/04,/PD21_169_711.html (accessed 20 December
2021).
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(about 20 per cent). Despite the Covid-19 pandemic, the municipalities
were able to generate a slight increase in revenue in 2020, and conse-
quently a small financial surplus, though this was due mainly to the way
the federal government compensated for the loss of local business tax
revenue by a series of allocations. Table 1 sets out the public expenditures
and revenues of the different federal levels in 2019 /2020.

Until the 1990s, Germany had had four different types of council
constitutions. The historical roots of this variation are to be found
in the small-scale statehood that characterised Germany until 1919.
During the nineteenth century, Germany had as many as 48 kingdoms
as well as a plethora of dukedoms and principalities on account of a
specific tradition of inheritance law and as a result of a multitude of
martial conflicts over the centuries. This complex history allowed for
distinctions between the ‘South German’ (S#ddeutsche) and the ‘Rhenish
Mayoral Constitutions’ (Rbeinische Biirgermeisterverfassunyg), the ‘North

Table 1 Expenditure and revenue of the Federation, the Lénder, the munici-
palities, and the social insurances (2019-2020)

Total Federation  Linder Municipalities  Social insurance
n euro mn % n % mn % mn %
Adjusted
expenses
2020 1,678,622  30.48 29.03 17.47 44.59
2019 1,497,437  26.51 27.86 18.48 4541
Change in 12.1 14.98 4.20 —5.47 —1.81
%
Adjusted
revenues
2020 1,489,365  25.64 3047 19.82 48.39
2019 1,542,690  26.69 28.13 18.30 44.60
Change in  —3.5 -7.3 8.32 8.31 8.50
%
Financial
balance
2020 —189,228  —129,860 —33,455 1982 —27,895
2019 45,182 14,814 16,595 5,625 8,148
Change in  —=76.12 —88.59 —50.40 —64.76 -70.79

%

Source Statistisches Bundesamt (2021)
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German Council Constitution’ (Norddeutsche Ratsverfassung), and the
“‘Magistrate Constitution’ (Magistratsverfassung ).

The basic structure of all of these was, however, the same. The poli-
tical structure of the municipalities was made up of a city council directly
elected by the citizens, and this formed committees to carry out its work;
a mayor; and the administration. The main distinguishing feature between
them concerned the election of the mayor and its role, function, and
duties. The ‘Southern German Mayoral Constitution’ has now become
established in most German states. It was initially widespread in Bavaria
and Baden-Wiirttemberg, providing for a direct election of the mayor as
well as the city council.

However, the legislative periods of the two institutions have different
terms, with the result that the council majority and the post of mayor
may well belong to opposing political parties. This form of checks and
balances is intended to avoid partisan thinking and to promote compro-
mises in the interests of the local community. The prerequisites for this are
certainly most likely to be met at the municipal level. This is because, in
Germany, party affiliations usually play a subordinate role in a local poli-
tics, which is dominated by local personalities and where (issue-related)
grand coalitions are often formed between the particular local actors
involved. The mayor’s position in the ‘Southern German Mayoral Consti-
tution’ is strong: he or she executes the council’s resolutions, represents
the municipality externally, and is responsible for managing the municipal
administration. In addition, he or she is—in most cases—also the chair
of council and therefore has responsibilities which the council cannot
withdraw (matters of instruction and day-to-day administration).

Council representatives are elected directly by the residents of the city
every four or five years and work on an honorary basis. In larger cities,
the representatives do receive a small expense allowance for their work,
which mainly takes place in the afternoons and evenings. This is why
the councils are often referred to as ‘after-work parliaments’. The city
council appoints a chairperson from among its members, and he or she
is responsible for conducting the plenary sessions. Committees are estab-
lished at the beginning of the legislative period for the preparation of
special technical proposals. In most of the Ldnder, the mayors of the

22 Hans-Georg Wehling, ‘Unterschiedliche Verfassungsmodelle: Siiddeutsche Ratsver-
fassung’, in Bundeszentrale fiir Politische Bildung (ed) (2006) 242 Informationen zur
Politischen Bilduny.
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cities are also elected by direct vote. The legislative periods of the mayors
and the councils are usually not congruent. In most municipalities, the
mayor is the head of the administration, so he or she is responsible for
implementing the council’s decisions and also represents the municipality
externally. In larger cities, the heads of central departments of the admin-
istration (especially finance, climate protection and construction, social
affairs, and public order) are referred to as council members and/or
as mayors. Following the departmental principle (Ressortprinzip), these
have technical and personnel responsibility for their respective specialised
administration. The mayor (together with the city council) is responsible
for determining policy guidelines.

In line with the collegial principle (Kollegialprinzip), important policy
measures are usually coordinated on a weekly basis. With the introduction
of the ‘New Governance Model” ( Neues Steuerungsmodell) (the German
manifestation of the New Public Management approach) in the mid-
1990s, many municipalities have externalised or privatised parts of their
administrations. Local governance then usually takes the form of a ‘cor-
porate’ structure. In this structure, the mayor’s college is referred to as
the ‘City’s Board of Directors’ ( Verwaltungsrat). In Germany, however,
the New Public Management approach has not gained widespread accep-
tance. The structures of German administration (in the sense understood
by Max Weber) proved to be too established and path-dependent.??

In contrast with the federal level, forms of direct democracy in
Germany are practised at the municipal level. The instruments, proce-
dures, and issues that can be subject to such procedures differ between the
Lénder. Most municipal constitutions provide for a two-stage procedure.
The ‘citizens’ petition’ ( Birgerbegehren) is the first stage. This serves as
a request for the implementation of a citizens’ referendum, which forms
the second stage. Berlin, Bremen, and Thuringia have a three-stage proce-
dure in which the citizens’ petition must be preceded by an application
for approval. For a citizens’ petition to be successful, people must collect
a certain number of signatures within a set period. The threshold to be
reached for this varies between 2 and 15 per cent of the eligible voters
in the different Lander and municipalities. If the necessary signatures are
collected, the respective city or municipal council must deal with the peti-
tion and hold a referendum—in other words, a vote in which all citizens

23 Max Weber, Wirtschafs und Gesellschaft. Grundrif§ der verstehenden Soziologie (Erste
Auflage veroffentlicht, 1921 /1922, Tiibingen, 1972).
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eligible to vote can participate. For this reason, referenda often take place
on the same day as the municipal elections. A special type of plebiscite is a
petition for a referendum. In these petitions, the citizens do not formulate
their political proposal, but rather demand the repeal of a recent deci-
sion by the city council. The number of citizens’ petitions has increased
significantly in recent years.>*

5 FINANCING LocAL GOVERNMENT

According to article 28(2) BL, the autonomy of local selt-government
‘shall extend to the bases of financial autonomy; these bases shall include
the right of municipalities to a source of tax revenues based upon
economic ability and the right to establish the rates at which these sources
shall be taxed’. In principle, the Linder must ensure that counties, cities,
and municipalities receive adequate funds (constitutionally, the muni-
cipalities are constituent parts of them). The ‘two-tier dogma’ in the
German fiscal constitution prohibits any direct or immediate financial rela-
tion between the federal government and the municipalities. This ruling
also applies to the federal government’s grants in the context of mixed
financing.

The Basic Law provides for this in the form of the so-called ‘Joint
Tasks’ (Gemeinschaftsaufgaben) under article 91(a) to (e¢) BL and also
in the ‘Financial Assistance for Investments’ (Finanzhilfen) under article
104(b) to (d) BL (generally used to promote municipal investment
projects). Such federal grants are either passed on to the municipalities
via the Lénder or formally granted by the Lander, which—as in the case
of ‘federal laws providing for money grants’ ( Geldleistungsgesetze) under
article 104(a) (3) and (4) BL—receive a corresponding reimbursement
from the federal government.

Following the ‘federal principle of standing up for one another’
(biindisches Prinzip des Einstehens fiiveinander), the task of providing the
municipalities with adequate financial resources is thus the responsibility
of the respective Liander. The federal principle of solidarity (&sindnisches

24 Henrik Scheller, Christian Raffer, Katja Rietzler, and Carsten Kiihl, Baustelle
Zukunftsfibige Infrastruktur. Ansitze zum Abban Nichtmonetirer Investitionshemmmnisse
bei offentlichen Infrastrukturvorbaben (Wiso Diskurs 12,2021, herausgegeben von der
Friedrich-Ebert-Stiftung, Berlin, 2021).
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Solidarprinzip) is also taken into account in the municipal financial equi-
lisation systems of the Lander, which provide for both participation of the
municipalities in the revenues of the Linder and a horizontal redistribu-
tion of revenues via corresponding financial equalisation apportionments.

The two-tier structure of the German fiscal constitution means that
the general principle set out in article 104(a)(1) BL does not apply, or at
most applies indirectly, to the relationship between the federation and
the municipalities. This provides that the ‘Federation and the Linder
shall separately finance the expenditures resulting from the discharge of
their respective responsibilities insofar as this Basic Law does not other-
wise provide’. It is true that all constitutions of the Liénder now also
contain such provisions for the relationship between the Land and the
municipalities. However, these regulations do not apply in the case of the
cost-intensive transfers of tasks from the federal government and the EU
to the municipalities. After increasing significantly in recent years, these
are now no longer allowed.

The municipal constitutions of all Linder contain the so-called prin-
ciples for the generation of income and revenue for the municipalities.
There is a fixed order of priority in the sources of income that are
allowed. Municipalities can levy user and /or service charges from citizens
(in particular contributions and fees); they are also allowed to generate tax
revenues; and finally, some borrowing is permitted. Borrowing is allowed
only as an exception when no other means of raising funds is possible
or if it is otherwise uneconomical. This order is based on equivalence-
theory considerations: those who benefit at the local level from special
services and infrastructure of general interest should pay a corresponding
contribution to them and also exercise political control over the use of
these funds. At the same time, there is also the duty to take into account
the economic forces of those liable for the levy, to strike an appropriate
balance of interests between those liable for the levy, and to avoid the
threat of permanent borrowing.

In constitutional practice, the financing of the German municipali-
ties works somewhat differently. It is no coincidence that almost 40 per
cent of the revenue structure of the municipalities comes from allocations
provided by the Lander and federal governments, whereas tax revenues
account for more or less another 40 per cent. Fees and contributions
(which are supposed to be the main source of municipal funding) account
for only about 8 per cent of revenue. Another 12 per cent comes from
other revenue sources (donations, sales proceeds, fines, inheritances, and
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so on). Among the tax revenues, trade tax (16.6 per cent) and the share
from income tax (14.9 per cent) that the municipalities receive from this
composite tax play a special role. In addition, there is also the property
tax, a share from the value-added tax, and the so-called petty taxes (dog
tax, hotel taxes, tourism levies, and so on).2?

The financial constitution of the Basic Law not only standardises
the tax and revenue sources of the federal and Linder governments.
According to article 106(6) BL, ‘revenue from taxes on real property and
trades shall accrue to the municipalities’. In addition, ‘revenue from local
taxes on consumption and expenditures shall accrue to the municipalities
or, as may be provided for by Land legislation, to associations of muni-
cipalities’. Like the trade tax, the property tax is a real or object tax that
taxes the property of the tax debtor regardless of his or her living condi-
tions and ability to pay.2® The legal basis for the land tax is the Federal
Property Tax Act. In Germany, a distinction is made between property
taxes A and B. The former is levied on business properties, while the
latter (B) is levied on property that belongs to the agricultural or forestry
sectors. Other business and residential properties are subject to property
tax B. In terms of revenue, property tax B is much more important than
property tax A. According to article 106(6) BL, ‘[m Junicipalities shall be
authorised to establish the rates at which taxes on real property and trades
are levied, within the framework of the laws’.

For decades, this measure was subject to intense criticism. In 2018,
the Federal Constitutional Court ruled that the property tax in its current
form was legally valid only until 2024 and needed comprehensive reform.
Criticism was not only directed at the assessment basis (decisive for
calculating individual tax liability). To determine the assessed value of
a property, the tax assessment figures from 1964 and 1935 were used.
There were also complaints about multiple taxation, since the real estate
tax was added to the existing taxation on personal income. In the mean-
time, the federal government—after protracted negotiations with the
Linder—has passed a constitutional reform and, with it, proposed a new
version of the Property Tax Act. However, the Linder now have to pass
their Property Tax Laws by 2024, and the many critics of the proposal fear

25 Bundesvereinigung der kommunalen Spitzenverbinde, Durchschnittliche relative
Einnahmen der Gemeinden in Flichenlindern 2018.

26 Klaus Tipke and Joachim Lang, Steuerrecht (Otto Schmidt, 2002) 544.
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that this leaves insufficient time for due consideration, especially when this
will involve a revaluation of about 80 million properties.

According to article 106(6) BL, municipalities have the right to levy
trade tax in addition to property tax. All domestic commercial enterprises
are subject to this trade tax, irrespective of the individual capacity of
the shareholders. However, self-employed professionals such as lawyers,
doctors, and architects (as well as agricultural and forestry enterprises) are
not considered under this article as commercial enterprises, and are conse-
quently exempt from trade tax liability. This is a sore point for critics and
continues to feed debates around tax reform. The assessment rates that
the municipalities are entitled to levy on property and trade tax under
article 106(6) BL are set independently by the municipalities on an annual
basis. Cities in metropolitan areas, which usually have a high concentra-
tion of commercial enterprises as well as a well-developed infrastructure,
tend to levy higher rates of trade tax than the smaller municipalities, which
already have comparatively few enterprises.

The trade tax is thus an important factor in the location of businesses.
The smaller, economically weak municipalities (which only have a low tax
capacity) try to attract businesses by offering low trade tax rates. Unfor-
tunately, this tactic, when combined with the tax concessions offered as
an incentive for companies to relocate, contributes to the oft-lamented
financial weakness of the municipalities. All in all, criticism of the existing
municipal finance system in Germany is focused on the trade tax, and
academics have repeatedly called for either the abolition or replacement
of this tax. The municipalities and the municipal umbrella associations are
also inclined towards corresponding reforms—albeit in a mirror-image of
this, advocating for a ‘revitalisation of the trade tax’ and thus calling for
an abolition of the various exceptions.

The most important pillar of municipal financial resources is the allo-
cations that come from the municipal fiscal equalisation systems of the
Linder. With the exceptions of the city-states of Berlin and Hamburg,
all Lander constitutions provide for these. Their constitutional basis for
these equalisation systems is given by article 106(7) BL. This stipulates
that

27 Henrik Scheller, ‘Die Reform der Grundsteuer — Strukturerhalt statt Foderal-
isierung?’, in Europiisches Zentrum fiir Foderalismusforschung Tiibingen (ed) 2020:
Jabvbuch des Foderalismus 2020. Foderalismus, Subsidiaritit und Regionen in Europa
(Nomos, 2020).
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an overall percentage of the Land share of total revenue from joint taxes,
to be determined by Land legislation, shall accrue to the municipalities
or associations of municipalities. In all other respects, Land legislation
shall determine whether and to what extent revenue from Land taxes shall
accrue to municipalities (associations of municipalities).

This provision of the Basic Law already specifies the important distinction
that exists between the ‘obligatory’ and the ‘voluntary’ tax-revenue-
sharing system that obtains between the individual Linder and their
municipalities.

In contrast to the federal-state fiscal equalisation system, the muni-
cipal schemes are tax-needs equalisation schemes. These try to take into
account not only the financial strength of the municipalities but also to
balance this against financial needs. Fiscal equalisation generally has four
functions: fiscal, redistributive, spatial planning, and stabilisation.?® To
fulfil these, the Lander grant their municipalities what are called ‘untied
key allocations’ (ungebundene Schliisselzuweisungen) and ‘earmarked
investment allocations’ (zweckgebundene Investitionszuweisungen). These
allocations are drawn from the combined tax base, which itself has been
standardised in the respective Fiscal Equalisation Acts of the Linder.
These allocations are usually granted in advance from the fiscal equa-
lisation fund. They can be used only for investment projects in areas
such as schooling, science, public transport, road construction, social
welfare, and health, with all of these granted only according to often quite
detailed specifications. The remaining ‘key mass’ (Schliisselmasse) is then
used to grant untied key allocations to the individual municipalities so as
to equalise the differences in financial strength. Such allocations include
both allocations for financially struggling municipalities and lump sums
for investment purposes.

In constitutional practice, however, the financial and budgetary situa-
tion of the municipalities in Germany has been complex and ambivalent
for some years. From 2015 until the outbreak of the Covid-19 pandemic
in 2020, the municipalities (as aggregated without the city-states) gene-
rated a surplus both in core and additional or extra budgets due to
positive macroeconomic development. As is shown in Table 1, even in
2020 the municipalities were able to generate a surplus of about EUR

28 Hans Pagenkopf, Der Finanzausgleich im Bundesstant: Theorie und Praxis
(Kohlhammer, 1981) 276.
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1.9 billion due to the extensive support measures put into action by
the federal government, with the result that the feared budget slumps
initially failed to materialise. When the overall economic situation is posi-
tive, this is usually marked by high trade tax and income tax revenues,
along with relatively low social spending (due to high employment rates).
The outbreak of Covid-19 and the social distancing measures imposed as
a result have impacted severely on this development, though even now
the full extent of the damage to public budgets is only slowly becoming
apparent.

In point of fact, some municipalities were already heavily indebted
even before Covid-19. By the end of 2020, municipalities were indebted
to the non-public sector by a total of about EUR 132 billion. This is
about 6 per cent of the approximately EUR 2.171 billion assigned to
the overall public budget (comprising funds for the federal, state, and
local governments and social security funds). Seventy-two per cent of the
municipalities’ debt was made up of loans and securities debts, and 28
per cent by cash credits.?? For years, this kind of indebtedness had been
seen both as general evidence of inadequate funding but also, and more
specifically, as an indicator of disparities between municipalities (the distri-
bution of credit market debt per capita in the core municipal budgets
shows a considerable spread between the Ldnder). In 2020, Saarland
(with debts of EUR 3419 per capita), Rhineland-Palatinate (EUR 2958),
and North Rhine-Westphalia (EUR 2597) were the worst offenders, with
their average per capita debt standing at a higher level than the overall
German average. Municipalities in the states of Brandenburg (EUR 566),
Saxony (EUR 548), and Baden-Wiirttemberg (EUR 494) were the least
indebted.

With the imposition of the economic lockdown in reaction to the
Covid-19 pandemic, public sector budgets could also be seen to be under-
going drastic changes. Given the collapse in tax revenues and the resulting
budget deficits, it will no longer be possible to continue along the conso-
lidation path of previous years. Instead, it is more likely that municipal
debt, for the time being at least, will continue to grow. For example, in
a survey conducted by the German Institute of Urban Affairs (DIFU)

29 Statistisches Bundesamt, ‘2021 Pro-Kopf-Verschuldung steigt im Jahr 2020 auf
iiber 26 000 Euro. Offentliche Schulden binnen Jahresfrist um 273,8 Milliarden Euro
gestiegen, Pressemitteilung Nr. 357 vom 28. Juli 2021” (2021), https: //bit.ly/3M9YtmH
(accessed 20 December 2021).
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in April 2020, almost all municipal treasuries stated that they expected
revenues to fall sharply in the current year, particularly so in the areas of
taxation and revenues from economic activity. At the same time, expen-
ditures will increase, especially in the areas of material expenditures and
social expenditures.3?

The pandemic will have also other negative consequences for budgets.
Since municipalities realise about 55 per cent of all public investments in
the Federal Republic in spending on the reconstruction and expansion
of various public infrastructures (such as roads, bridges, schools, admini-
strative buildings as well as water and energy supply), massive losses of tax
revenue will be correspondingly consequential. Any reduction in invest-
ment would bring an end to all the positive achievements of recent
years. According to information and analysis from DIFU, the invest-
ment backlog for all municipalities with 2000 or more inhabitants already
amounted (in 2021) to some EUR 159 billion.3!

At the moment, municipalities are under conflicting pressures with
regard to their fiscal and budgetary responsibilities. The urge to consol-
idate is met by the rise of spending requirements at a time of growing
investment backlogs. The Covid-19 pandemic has only increased these
pressures and exacerbated the conflict between objectives. Municipali-
ties have had to weigh up the extent to which investment activities and
budget consolidation can or should be postponed due to the fact of rising
social spending in the face of the growing number of both unemployed
and short-term employees. Increases in expenditure on compulsory social
tasks and high consolidation pressure lead necessarily to less investment,
as this is one of the few areas of expenditure in municipal budgets that can
be most easily dispensed with. Many municipalities are also now obliged
to reduce their deficits (most of which have accumulated over many years)
before they can contract new liabilities. In this situation, they often only
have recourse to cash credits or liquidity protection loans. According to
Linder municipal budget ordinances, however, these can only be used to
finance current administrative expenses, and not investments.

30 Stephan Brand, Johannes Steinbrecher, and Elisabeth Krone, ‘Kommunalfinanzen
in der Covid-19-Krise: Einbruch erwartet, Investitionen unter Druck’ (2020) 289 KfW
Research Fokus Volkswirtschaft.

31 Christian Raffer and Henrik Scheller, KfW-Kommunalpanel (herausgegeben von der
KfW-Bankengruppe, Frankfurt/Main, 2022).
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6 SUPERVISING LocAL GOVERNMENT

Since local self-government in Germany must take place ‘within the
limits prescribed by the laws’,3? the Federal Constitutional Court has
stated the need to monitor compliance with these laws.33 Such super-
vision is the responsibility of the Laénder. In principle, there are two
main forms of supervision. First, when municipalities carry out the tasks
assigned to them by the Linder, they are subject to technical supervision.
Secondly, with regard to tasks undertaken within their sphere of action,
municipalities are subject merely to legal supervision, and their perfor-
mance of these tasks is simply checked for compliance with the relevant
Linder, federal, and EU laws.3* The municipal supervisory authorities
are organised according to the respective constitutional law of the Land
in question.®® Here, all that has to be monitored is the compatibility
of municipal actions with the applicable legal system. This characteristic
explains the origin of the terms ‘legal supervision’ (Rechtsaufsicht) or
‘general supervision’ (allgemeine Aufsicht). Municipal supervision may
not include any expediency or discretionary control of voluntary or oblig-
atory self-government tasks. Above all, the supervisory authority may not
substitute its own discretion for municipal discretion.3°

The municipal supervisory authorities of the Ldnder are organised
in several tiers.3” Distinctions are made between the lower, upper,
and highest supervisory authorities. The lower supervisory authority for
municipalities belonging to counties is the chief administrative officer
of the county, the Landrat. In the case of county-free cities and the
larger cities belonging to counties, the lower supervisory authority is
usually that of the district government (Bezivksregierung). In Linder

32 Article 28(2) BL.

33 Uwe Liibking and Klaus Vogelsang, Die Kommunalaufsicht. Aufgaben—Rechtsgrund-
lagen—Onganisation (Erich Schmidt Verlag, 1998) 33.

34 Ibid., 50.

35 Ibid., 71 and 74; Steffen Zabler, Christian Person, and Falk Ebinger, ‘Finanzauf-
sicht in den Lindern: Struktur, Recht und ihr (fraglicher) Effekt auf die kommunale
Verschuldung’ (2016) 16(1) Zestschrift fiir Kommunalfinanzen (ZKF) 6-12 (8).

36 Liibking and Vogelsang (n 33) 81.

37 Falk Ebinger, René Geifller, Friederike-Sophie Niemann, Christian Person, and
Steffen Zabler, ‘Die kommunale Finanzaufsicht. Strukturen, Rationalititen und Umset-
zung im Lindervergleich’ (2017) 1 Analysen und Konzepte 7.



8 GERMANY 231

which do not have an intermediate level (Brandenburg, Mecklenburg-
Western Pomerania, Saarland, Schleswig—Holstein), the lower supervisory
authority is the minister of the interior. Thuringia is the only Land with a
special feature in that the municipal supervision of the independent cities
is assigned to the Land’s administrative office (Verwaltungsamt). The
state minister of the interior is the highest municipal supervisory authority
in all Linder.38

It is generally understood that supervision by the municipal super-
visory authorities should not be conducted in a patronising manner:
municipal supervisors must rather act in a ‘community-friendly’ manner.3
Only clear violations of the law may provoke interventions by municipal
supervisors.*? When exercising legal supervision, supervisory authorities
must not be influenced by political considerations or base their decision
on expediency. The municipal supervisory authorities play a special role
in matters of budgetary policy since every municipal budget must be
approved by the responsible authority. If this approval is not yet given,
municipalities must work with a provisional budget only. Given the large
number of municipalities, it often happens that municipalities are only
allowed the right to limit expenditure up to halfway through the budget
year, excepting obligatory liabilities (payment of salaries, debt service, and
expenditure for maintenance measures).

Municipal supervisors have to check whether a municipality’s budget
is balanced and does not stand in danger of becoming overindebted and
advise accordingly.*! Any objections by the supervisory authorities may
only extend to the budget volume of the municipalities under review as a
whole, or to the obligation taken on to balance the budget. No particular
task or action envisaged by a municipality may itself be the ground for an
objection. The point at which the municipal budget is no longer compa-
tible with the principle of ‘economy and thrift’ (and is therefore subject
to objection by the supervisory authority) is decided on a case-by-case
basis. Neither can the supervisory authority prescribe any specific savings

38 Liibking and Vogelsang (n 33) 74.

39 Ebinger, et al. (n 37) 8; René Geifller, ‘Das Verhiltmis zFinanzaufsicht und
Kimmereien in Nordrhein-Westfalen’ (2018) 1 Der Gemeindehaushalt 1-5, 6.

40 Liibking and Vogelsang (n 33) 82-84.
41 Ibid, 90. Geifler (n 39) 6.
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measures since the idea of voluntary self-governing expenditure stands at
the core of the autonomy of local self-government.

With regard to municipal staffing plans, objections can be lodged with
regard to overstaffing or the violation of salary regulations. Even if the
financial and budgetary situation of the municipality is strained and the
fulfilment of mandatory tasks consequently endangered, the supervisory
authority does not have the power to object to any specific voluntary
services. In such cases, the supervisory authority may only recommend
a reduction of funding to voluntary services as a whole, without the
promotion or cancellation of specific individual projects.*?

7  INTERGOVERNMENTAL RELATIONS

The Basic Law does not provide for municipalities to have a formal say
in federal and state legislation, despite the fact that they are responsible
for the local implementation of various laws. However, the Joint Rules
of Procedure of the Federal Ministries (Gemeinsame Geschiftsordnuny
der Bundesministerien—GGQO) do grant municipalities the possibility of a
special right to be heard. Paragraph 47(1) of the Joint Rules states that
the ‘draft of a bill shall be submitted to the Ldnder, central municipal
associations and the Lander’s representations to the Federation as early
as possible if their interests are affected ...”.

Municipal interests are represented in legislative processes by three
municipal umbrella organisations. These are the Association of German
Cities (Deutscher Stiadtetag—DST), which represents about 3400 large
cities and almost 53 million inhabitants; the Association of Towns and
Municipalities (Deuntscher Stidte- und Gemeindebund—DStGB), repre-
senting about 10,000 medium-sized and smaller municipalities; and
the German County Association (Deutscher Landkreistagy—DLT), which
covers the 249 counties and thus 56 million inhabitants and about 96 per
cent of Germany’s surface area.

The associations must be heard in the parliamentary meetings held
to discuss draft bills. In addition, the Chancellor holds both regular
and informal meetings with the presidents and chief executives of the
three umbrella associations. There were many such exchanges during

42 BayVerfGH 1989; Liibking and Vogelsang (n 33) 123 f.
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both the refugee crisis and the Covid-19 pandemic, as it was clear that
municipalities played a significant role in managing these crises.

Despite the emphasis in Germany on the self-governing autonomy of
municipalities, urban development policy is understood as cross-sectional
in nature. As such, it aims at the further development of the urban area as
a whole, in the context of regional development. It thus seeks to ensure
careful coordination between various individual policies. Following the
2021 federal election, the new Ministry of Housing, Urban Develop-
ment, and Construction has assumed responsibility for the conduct of
urban development policy. Since municipalities are constitutionally part
of the Lander, a large proportion of the measures initiated by the federal
government in this field are carried out in close coordination with them.
Already in the 1970s, Fritz Scharpf characterised such cooperation as
Politikverflechtuny (‘joint-decision-making’).*3

The Spatial Planning Act (Rawmordnungsyesetz—ROG) and the
Building Code (Baugesetzbuch—BauGB) provide the legal framework for
urban development policy. According to article 74(1) BL, the federal
government is responsible for ‘urban real estate transactions, land law
(except for laws regarding development fees), and the law on rental subsi-
dies, subsidies for old debts, homebuilding loan premiums, miners” home-
building, and pit villages’. Other sources of law relevant to urban devel-
opment policy include the Federal Act on Protection against Harmful
Effects on the Environment caused by Air Pollution, Noise, Vibrations
and Similar Processes ( Bundesimmissionsschutzgesetz), and the Ordinance
on the Use of Land for Building Purposes (Baunutzungsverordnuny).
At the Linder level, further legislation includes the state-planning laws,
the state spatial planning and development programmes, and the building
codes of the 16 Lander, which are based on a model-building code of the
Working Group of the Linders’ Ministries of Construction (ARGEBAU).
The federal government supports urban development measures by the
Linder and municipalities with various funding programmes.

At the municipal level, urban development policy has various planning
instruments at its disposal, with most of these designed for a medium- to
long-term planning horizon. These include (in addition to the usual land
use, project and development plans, and zoning plans): Integrated Urban
Development Concepts (Integrierte Stadtentwicklungskonzepte [INSEK]);

43 Fritz W Scharpf, Bernd Reissert, and Fritz Schnabel, Politikverflechtung. Theovie und
Empirie des Kooperativen Foderalismus in der Bundesrepublik (Kronberg i.Ts., 1976).
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urban development plans or programmes; district development plans;
individual specialised plans, such as traffic development and noise abate-
ment; and economic, housing, and cultural development plans. In addi-
tion, many municipalities are now putting in place climate protection
programmes and local sustainability strategies in line with the United
Nations Sustainable Development Goals (SDGs).

Aside from the question of the technical coordination of the various
sub-plans and strategies and their binding effect and obligation, such
a wide range of instruments already illustrates that most municipalities
are striving to organise urban development as an integrated process.
In this context, the effects of ‘glocal’ megatrends (including climate
change, demographic change, digitalisation, and changes in ecosystems)
are becoming more and more visible, especially at municipal level, and are
resulting in a wide array of new transformation needs for urban infras-
tructures. As part of this constant change, urban policies and governance
approaches need to be constantly reoriented and adapted. Methods for
achieving this in urban development are diverse: continuous monitoring
and benchmarking; the use of statistical indicators, population fore-
casts, demand and trend analyses of public services, scenario techniques,
and policy analyses; in addition, planning forums and quantitative and
qualitative methods of citizen participation are important contributions.

8 Poriticar CULTURE OF LocAL (GOVERNANCE

In recent decades, the party system in the Federal Republic has become
increasingly diverse. There are now six parties represented in the
Bundestag: the CDU (Christian Democratic Union); the CSU (Christian
Social Union); the SPD (Social Democratic Party of Germany); Alliance
90/The Greens; the Left Party; and the right-wing populist AfD (Alter-
native fijr Deutschland). In the Linder and in the municipalities, the
party systems broadly correspond to this structure, but (at least in the
past) there have been challenges to it where strictly regional parties have
been able to win that were able to attract significant shares of the vote
in individual Lénder. One such party is the Free Voters (Freie Wihler),
which has won representation on many city councils in Bavaria and
currently at the Land government level. In the cities, the ‘splinter parties’
have also asserted themselves and been especially successtul in doing so by
addressing city-specific problems. Such small and locally organised parties
(which usually see themselves as representing protest movements) have
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proved to be able to hold their own in some elections and have managed
to get their representatives onto city councils.

In Germany, municipal elections are often held at the same time as
other elections (to the Bundestag or the Lander parliaments), although
this is not necessary. When local elections take place halfway through the
tenure of a Linder parliament, these elections can also act as a litmus
test for the Lamnd government in question, though in most instances
it is the local conditions and context that prove to be decisive. Local
elections are often highly personalised around well-known local figures.
First-ballot elections for mayor are rarely decisive and run-off elections are
often necessary, with personality and popular appeal playing a large role
in deciding these. Another factor here is the candidate’s visible commit-
ment to the city, held to be evident in very specific local issues, such as the
construction of schools, roads, and leisure facilities; the financial situation;
or the city’s image beyond the region. It is not for nothing that many
mayors—and especially in the smaller or medium-sized towns—will often
hold on to their position for many years and across successive elections.

In Germany, local politics is regarded as a training ground and a
necessary staging point for up-and-coming politicians. The local associ-
ation (Ortsverband) provides the smallest unit in the federal structure of
the established parties and in the cities, individual neighbourhoods and
districts usually have such local associations. The next highest units are
the associations at district, regional, and Land levels; their representatives
are delegated at the municipal level. All in all, there are many opportu-
nities available for politically active people to make their mark and raise
their profiles. At the same time, the incumbents of many city councils are
ageing and there is a preponderance of male representatives. According
to a 2020 survey, some 91 per cent of mayors were male, with only 9 per
cent female (down from 11 per cent in 2015); the larger the municipality,
the less likely it is to have a woman at its head. The reasons cited for this
gender imbalance in the top municipal offices are the large number of
candidates, but also the ‘dirty election campaigns’ to which women, in
particular, are exposed. About a third of German majors are over 60 years
old, and only one-fifth of them are younger than 45.#*

44 Kathrin Mahler Walther and Helga Lukoschat, ‘Biirgermeisterinnen und Biirger-
meister in Deutschland 30 Jahre nach der Wiedervereinigung’ (Europiische Akademie
fiir Frauen in Politik und Wirtschaft Berlin e.V. (EAF), 2020) 5-6.
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9 Covip-19’s IMPACT ON THE ROLE
OF LocAL GOVERNMENT

The long-term consequences of the Covid-19 pandemic for the munic-
ipalities in Germany are yet to be seen. The municipalities proved their
worth as courageous crisis managers in this unprecedented situation, even
though the lockdown measures were imposed by the federal and Lander
governments and the federal crisis management as a whole was criticised
for being inconsistent as the pandemic progressed. Cities, for example,
organised the vaccination campaign in specially established vaccination
and testing centres, albeit with regional variations in delivery.

In the summer of 2020, the federal government launched an exten-
sive Covid-19 stimulus package. For municipalities alone, this package
provided (depending on the form of calculation adopted) about EUR
21 billion for 2020 and in parts also for 2021.*° From this amount,
about EUR 11.8 billion was earmarked to compensate for the short-
fall in municipal trade tax revenues in 2020. The remainder was divided
between an increase in the federal government’s share of expenditure
on housing and heating benefits (about EUR 3.4 billion per year); a
one-off increase in regionalisation funds to compensate for Covid-related
burdens on local public transport (about EUR 2.5 billion); and the
launch of both new and an increase in existing funding programmes
like the ‘Investment Program For Daycare Expansion’ (Kila-Ausban-
Programm), the ‘DigitalPact’ (DigitalPakt) for the digital modernisation
of schools, the ‘All-Day Care Programme’ for children (Ganztagsbetren-
ungsprogramm), and the ‘Joint Task for the Improvement of Regional
Economic Structures’( Gemeinschaftsaufyabe Wirtschaftsforderung).*©

Despite this financial support, the municipalities are currently focused
on the question of how reduced tax revenues will be treated in the
calculation for allocations in the Linder’s municipal financial equalisation
systems. For years to come—depending on the development of the overall
economic situation and on federal-state financial programmes—the scope

45 Bundesministerium der Finanzen (BMF), Monatsbericht April 2020, 8; Sebastian
Dullien, Silke Tober, and Achim Truger, ‘Wege aus der Wirtschaftskrise: Der Spagat
zwischen Wachstumsstabilisierung und sozial-okologischer Transformation’ (2020) WSI-
Mitteilungen Jg. 73(06,/2020) 403—410.

46 Koalitionsausschuss der Grofien Koalition 2020, ‘Corona-Folgen bekimpfen Wohl-

stand sichern, Zukunftsfihigkeit stirken’ (Ergebnisse des Koalitionsausschusses 3. Juni
2020, Berlin).
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for municipal budgets will remain restricted by the considerable revenue
shortfalls and the simultaneous increases in social spending necessities.
This will be exacerbated by the fact that social and technical infrastruc-
ture (such as local public transport, day-care centres, and sports facilities)
have had to be maintained without revenue from fees. At the same time,
the investment backlog of municipalities (which has existed for years)
continues to grow, including for the provision of digital infrastructure.*”

Looking beyond Covid-19, other issues and trends are likely to become
important for urban development in Germany. Attention is starting to
focus on the future digitalisation of urban development and on the
growth of smart cities. Covid-19 made it clear that German administra-
tion in general (and local government in particular) was lagging behind
in terms of digitalisation. The social fears and social distancing associated
with the lockdown led to a surge in the acceptance and adoption of digital
communication technologies in a surprisingly short space of time.*® The
digitalisation push is likely to have a lasting negative impact on brick-
and-mortar retail in particular and so on the vitality of many city centres
already suffering from the spate of store closures resulting from the lock-
down. Covid-19 accelerated a trend that has been taking place for some
time and further endangers the urbanity of many German city centres. A
central question for the post-Covid-19 city is therefore likely to be how
retailers can cooperatively combine digital and analogue sales. It is highly
likely that many city centres will be stabilised only if their residential, and
leisure functions are considerably strengthened.*® In regard to such ques-
tions, pre-Covid discussions about new city-compatible forms of ‘urban
production’ (with regard to the intersection of work, habitation, leisure
and urban culture) are coming back into focus.>”

47 Raffer and Scheller (n 31) 19; Stephan Brand and Johannes Steinbrecher, ‘Kom-
munalfinanzierung in der Covid-19-Krise — Einschnitte, aber keine Zeitenwende’ (2021)
101(1) Wirtschaftsdienst 46-53.

48 Roger Keil, “The Space and Time a Pandemic Makes’ (2020) 56(3) disP—The
Planning Review 4-9.

49 Ulrich Hatzfeld and Petra Weis, Die “Neuen Innenstiidte”: Zwischen Multifunktion-
alitit und Gemeingut (Friedrich-Ebert-Stiftung, Abteilung Wirtschafts- und Sozialpolitik,
2021).

50 Jens Libbe and Sandra Wagner-Endres, ‘Urbane Produktion in der Zukunftsstadt.
Perspektiven fiir Forschung und Praxis’, https://bit.ly/361QNDy (accessed 20 December
2021); Dieter Lipple, ‘Perspektiven einer Produktiven Stadt’, in Klaus Schifer (ed)
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The first lockdown in spring 2020 highlighted the importance of
the need for public open spaces in residential areas. The recognition of
this need can only exacerbate the pre-existing conflicts for municipalities
between those supporting open space preservation and those promoting
residential and commercial land development. Covid-19 promoted the
advantages of working from home, something Germany had been some-
what behind in recognising in comparison with the rest of Europe.®!
Working from home is likely to have a significant long-term impact, and
particularly with regard to the existing structures of urban—rural link-
ages and the forms of inner-city commuting.>> Demand for residential
as opposed to workplace locations is likely to increase and with this, the
additional demand for residential forms that enable the integration of
workplaces will rise. On the other hand, there is likely to be a signi-
ficant decline in the demand for office space, both in city centres and
in decentralised locations. The lockdown saw a decrease in the overall
number of transport movements.>® At the same time, transport purposes
also changed in their weighting, for example, as a result of forced online
trade and the modal split shifted from public transport to private trans-
port. All in all, the long-term post-Covid-19 impacts on transport remain
unclear, though the loss of confidence in public transport is likely to be
recovered.

Many of these topics and trends are now being examined by means
of a variety of pilot projects in cities across Germany. Practice-oriented
urban research has also taken up many of these issues in association
with individual cities and the municipal umbrella associations. The federal
government is providing support for this research through extensive
research funding programmes. The goal of all of these efforts is to
strengthen the resilience of municipalities and minimise the risks arising
from such crises in the future. What remains an open question is whether
any of these initiatives will bring urban development more closely into

Aufbruch aus der Zwischenstadt. Urbanisierung durch Migration und Nutzungsmischuny
(Bielefeld, 2018) 150-175.

5l Darja Reuschke and Alan Felstead, ‘Changing Workplace Geographies in the
COVID-19 Crisis’ (2020) 10(2) Dialogues in Human Geography.

52 Arno Bunzel and Carsten Kiihl, Stadtentwicklung in Coronazeiten—eine Standortbes-
timmung (Sonderveroftentlichung Deutsches Institut fiir Urbanistik, 2020).

53 Mahmudur Rahman Fatmi, ‘COVID-19 Impact on Urban Mobility’ (2020) 9(3)
Journal of Urban Management 270-275.
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alignment with the transformation of cities necessary for the realisation of
the SDGs.

10 EMERGING ISSUES AND TRENDS

In both political and academic discourse, federalism in Germany has,
for many years, been the object of considerable (sometimes intensely
critical) analysis and debate. The use of terms such as ‘unitary federal
state’, ‘disguised unitary state’, ‘screwed-up federal state’, or ‘coopera-
tive central state’ all illustrate the extent to which critics in Germany
dispute the meanings of federalism.>* The main fault lines are perceived
as the mechanisms for joint-decision-making between the different levels
and the sluggishness, and supposed blockages of political reform due
to the specific compounded structure of German federalism. For this
reason, the model of ‘hourglass federalism’ is repeatedly proffered as an
alternative. With the shrinkage of the competencies of the Lander, the
municipalities gain in importance as does the federal government, which
benefits primarily because of its greater budgetary autonomy. Ultimately,
the 2015-2016 refugee crisis and the 2020 Covid-19 crisis significantly
strengthened both the role and the self-confidence of municipalities as
local crisis managers.

The key principle of subsidiarity is also under pressure. It is increa-
singly seen as a rather theoretical approach to justifying federal services
of general interest from the smallest unit or the lowest level. This raises
the question of the extent to which a normative ‘re-foundation’ of the
federal principle can take subsidiarity as a starting point. What concrete
constitutional and practical implications would this have? German fede-
ralism is based on a two-tier state structure that, gua prohibition of
encroachment,®® does not permit direct relations between the federal
government and local authorities. The deviation from the historical
path would therefore be significant were this to be adopted. However,
the Federal Constitutional Court has also repeatedly strengthened the

54 Konrad Hesse, Der Unitarische Bundesstant (Miiller, 1962); Heidrun Abromeit, Der
Verkappte Einheitsstant (Opladen, 1993); Roland Lhotta, ‘Der “verkorkste Bundesstaat”:
Anmerkungen zur bundesstaatlichen Reformdiskussion’ (1993) 24(1) Zestschrift fiir
Pariamentsfragen 117-132.

55 Article 84(1) BL.
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autonomy of municipal self-government and has spoken of a ‘modified
two-tier structure’.

Municipalities in Germany do not have their constitutional level, but
they make an essential contribution to the provision of goods and services
of general interest. Municipalities, granted autonomy in self-government
by the constitution, operate in a highly charged and politically contested
area of governance. On the one hand, municipalities enjoy the right to
self-government, and neither the federal government nor the Linder may
interfere with this arbitrarily. On the other, as a constitutional part of the
Léinder, the municipalities are dependent on them, and especially so in
financial terms. As a result, municipalities constantly have to balance their
derived responsibilities with their voluntary tasks as both formal expecta-
tions and specific demands from citizens continue to grow. Municipalities
in Germany are torn between fulfilling their administrative implementa-
tion mandate, on the one hand, and responding to the more immediate
claims of local politics and their constituencies, on the other.

In this situation, even the oft-repeated demands for more subsidiarity,
municipal self-determination, and solidarity turn out, on closer examina-
tion, to be by no means as municipal-friendly as might at first be thought.
This is because the granting of more competencies would logically also
have to entail adjustments to the financial autonomy of the municipa-
lities. This is something that the federal and state governments remain
reluctant to discuss because of their own financial shortages. Along with
the many ‘glocal” megatrends (digitalisation, climate change, new types of
pandemics, and the economisation of many areas of life, and so on), what
we are observing is both the emergence of new forms of deterritoriali-
sation and also entirely new forms of spatial connectivity due to the new
mobility and communication technologies. At the same time, we may also
be witnessing a renewed intensification of the urban—rural conflict as, in
the rural regions, the conclusions of policy-making processes generated in
transnational terms are met with incomprehension. With the transnation-
alisation of a growing number of policy-making processes, their results
meet with growing incomprehension and, in some cases, even resistance
in the more rural regions.

56 BVerfGE 101, 158-238.
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CHAPTER 9

India

Niranjan Sahoo

India’s most ambitious experiment with decentralisation began in 1992
with the passage of path-breaking 73rd and 74th Constitutional Amend-
ments. The twin Acts which instituinalised local self-government in
India concided with the opening of the economy, rapid migration, social
mobility, increased urbanisation, among others. The historic Constitu-
tional Amendments 73 and 74 of 1992 set out, for the first time, to
provide local bodies within the country’s federal system with certain
mandatory structures and powers. A standout contribution of the twin
Acts is the increased levels of participation from marginalised groups
(including women and Scheduled Castes and Scheduled Tribes) and
inclusion of mllions of new voices in the decision-making processes of
local governments. However, the historic move is not without its obsta-
cles and challenges. The new experiment continues to face veciferous
resistance by state-level elites as well as feudal and bureaucratic leader-
ship, in addition to a range of structural challenges, which has significantly
impeded the deepening of decentralisation and self-governance in the
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country. In short, despite many gains the transformative potentials of
73rd and 74th Amendments remain far from being realised.

1 CouNTRY OVERVIEW

With a population of more than 1.37 billion, India is, after China, the
second most populous country in the world.! With an area of 3,287,263
km?, it has 28 states and eight union territories. Ethnically and linguisti-
cally, India is one of the most diverse countries in the world. Twenty-nine
of its languages are spoken by more than one million people, while
another 122 languages are spoken by groups of at least 10,000. India is
the fifth-largest economy in the world by nominal gross domestic product
(GDP) and the third largest in terms of purchasing power parity (PPP).
According to projections by the International Monetary Fund (IMF), it is
set to remain the fastest-growing large economy for many years to come.?

The Indian Constitution came into effect on 26 January 1950 and
saw the adoption of a parliamentary form of government with a compe-
titive multiparty system. The executive, legislative, and judicial branches
of government draw their power and jurisdiction from the Constitution
and are bound by it. The head of the executive is the President and the
Council of the Parliament (consisting of two houses known as House of
the People, or Lok Sabha, and the Council of States, or Ragya Sabha). The
Prime Minister is the head of the Council of Ministers, which is there to
aid and advise the President in the performance of day-to-day constitu-
tional duties. Under the Constitution, India enjoys a fairly independent
judiciary, and the executive is accountable to the legislature.

In the 76 years since independence, against all odds, India’s democ-
racy has survived many challenges and shown great resilience in carrying
forward the idea and practice of constitutional governance. Except for
the brief period in which democracy was suspended (1975-1977), India
has regularly held free and fair elections. With its multiparty system of

1 PTI, ‘India May Overtake China as Most Populous Country Sooner Than UN
Projections of 2027: Report’ (12 May 2021) The Ecomomic Times, https://economict
imes.indiatimes.com/news/india/india-may-overtake-china-as-most-populous-country-soo
ner-than-un-projections-of-2027-report/articleshow,/82576669.cms (accessed 24 January
2022).

2Ministry of Finance, Government of India, ‘Summary of the Economic Survey
2021-2022 (2021), https://pib.gov.in/PressReleasePage.aspx? PRID=1793826 (accessed
21 January 2023).
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nine national parties and as many as 54 state-level or regional parties,
India holds elections throughout the year. While the Bharatiya Janata
Party-led coalition, the National Democratic Alliance (NDA), has enjoyed
hegemony since 2014, many individual states are run by regional parties.3

The Constitution provides for a federal system, with a clear division of
powers between its constituent units. Although the word ‘federation’ is
nowhere mentioned in the Constitution, article 1 states that ‘India, that is
Bharat, shall be a union of states’. Originally, the framers of the Constitu-
tion envisaged two levels of government (central and state level), with
no consideration of third-tier government. Despite this, local govern-
ment systems were in operation prior to their constitutional recognition in
1992. The Seventh Schedule of the Constitution gave a detailed descrip-
tion of the powers of the centre and states under the Union List, State
List, and Concurrent List.* In the original constitutional scheme, there
was an inherent bias towards the Union government (with some analysts
consequently referring to the Constitution as quasi-federal in form).>
This bias was due to concerns for national unity as well as administra-
tive coherence. Central government enjoys superior authority to that of
the states, and this is manifested in various ways, such as the power to
create state boundaries, control over financial resources, greater legisla-
tive powers, and the power to impose emergency rules on the states.®
However, despite this constitutional bias towards the centre, the states
have adequate autonomy in significant policy areas (such as health), and
here they enjoy considerable autonomy. Some of the key features of the

3 KC Suri, ‘Emergence of BJP’s Dominance and its Durability’ (6 March 2021) 56(10)
Economic and Political Weekly, https:/ /www.epw.in/engage /article /emergence-bjps-dom
inance-and-its-durability (accessed 24 January 2023).

4 Niranjan Sahoo, ‘Centre-State Relations in India: Time for a New Framework’, ORF
Occasional Paper #62 (9 April 2015), https://www.orfonline.org/research/centre-state-
relations-in-india-time-for-a-new-framework/ (accessed 22 January 2023).

5 KC Wheare, Federal Government (Oxford: Oxford University Press, 1949). See an
excellent interpretation of Wheare’s formulation by Ashwini K. Ray, ‘Reflections on
Quasi-federal Democracy’ (16 June 2021) The Hindu, https://www.thehindu.com/opi
nion/lead /reflections-on-the-quasi-federal-democracy /article36905863.ece  (accessed 22
January 2023).

6 Ambar Kumar Ghosh, ‘The Paradox of “Centralised Federalism”: An Analysis of the
Challenges to India’s Federal Design’, ORF Occasional Paper (September 2020), https://
www.orfonline.org/research /the-paradox-of-centralised-federalism/ (accessed 22 January
2023).
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Indian democratic system are the clear division of powers between the
centre and the states; the independent judiciary; the bicameral legislature;
and adherence to the principle of constitutional supremacy.

Accountability in governance is enforced in various ways, with the
holding of periodic elections as a critical instrument for enforcing
accountability by the citizens. In addition, the executive—that is, govern-
ments at both federal and state levels—is held to account through the
proceedings of the parliament or assembly. Here the government is called
to account for its actions via debates on bills or issues placed on the
floor of Parliament, via questions the opposition is allowed to pose to
ministers during question hour or in committee proceedings, and via the
possibility of posing ‘no confidence’ motions. Finally, the government or
executive branch can be held accountable by the judiciary, largely through
the judicial review of executive and legislative actions.

2 HISTORY, STRUCTURES,
AND INSTITUTIONS OF LoCAL GOVERNMENT

The concept of local government in India has a long history. The British
government (under Lord Ripon in 1882) recognised the existence of the
long-standing form of Sabhas (associations) and panchayats (meetings of
village elders).” After independence, Part IV of the new Constitution
asserted (under its directive principles of state policy) that ‘[t]he state
shall take steps to organise village panchayats and endow them with such
power and authority as may be necessary to enable them to function as
units of self-government’. However, this injunction was honoured more
in the breach than the observance and was largely made to symbolically
honour Mahatma Gandhi’s vision of Gram Swaraj or village republic.®
While the panchayats did not find special favour with the constitution-
makers, many Indian states introduced them, though in various
guises.” After several poverty-alleviation programmes and community-
development initiatives of the Union government failed to meet the

7 Ramya Parthasarathy and Vijayendra Rao, ‘Deliberative Democracy in India’, World
Bank Group Policy Research Working Paper 7995 (March 2017), https://documentsl.
worldbank.org/curated/en/428681488809552560 /pdf/WPS7995 .pdf (accessed 12 May
2022).

8 Kuldeep Mathur, Panchayati Raj (Oxford University Press, 2013).
? Ibid.
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desired objectives, the states demanded the establishment of some kind
of intermediary institutions to handle and improve service delivery. The
Union government set up the Balwant Rai Mehta Committee in 1956
to study the situation and to recommend steps for the establishment of
a third-tier government in rural areas. In 1957, the Committee recom-
mended a three-tier Panchayati Raj system which would consist of Zilla
Parishads, Panchayati Samitis, and Gram Panchayats.

Following the recommendations of the Balwant Rai Mehta
Committee, several states established local governments. By 1959,
more than 200,000 village panchayats had been set up across India.
However, they were largely ineffective and exclusionary, owing to their
lack of financial and functional autonomy, together with the domination
of Gram Panchayats by economic and social elites. In addition, regular
elections to panchayat posts were not held, mitigating their democratic
spirit and the avowed aim of promoting political participation. These
problems led to the setting up of another committee by the newly
elected Janata Party government in 1977. The Ashok Mehta Committee
(1978) made several important recommendations urging the revival of
decentralisation and Panchayati Raj.'° However, only three states took
these recommendations forward; Karnataka, Andhra Pradesh, and West
Bengal took the necessary steps for the establishment of the panchayats.

Rajiv Gandhi’s premiership (1984-1989) saw a surge of interest in
local government. The increasing realisation that a top-down approach
resulted in the failure of many development schemes, coupled with the
increasing emphasis globally on decentralisation, led to renewed debate
on the revival of third-tier government. The first major attempts at this—
though unsuccessful—came through with the proposed Constitutional
Amendments 64 and 65 in 1989.!1 Decentralisation came to the fore in
the early 1990s when definitive constitutional recognition of panchayats
and urban local bodies arose from amendment bills introduced by the
Congress-led government under the leadership of PV Narasimha Rao.

10 1bid., 29-30.

1 The twin bills, introduced as part of Rajiv Gandhi’s promise to ensure maximum
democracy and devolution, failed to pass as they fell short by five votes in the Rajya
Sabha. The Upper House opposed them on the ground that they sought to strengthen
centralisation in the federal system.
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The controversial provisions of the 64th and 65th Amendment Bills were
successfully addressed and, in their place, Constitution Amendment Acts
73 and 74 were passed in 1992. Constitution Amendment Act (CAA) 73
created a three-tier structure of self-governance for all rural areas, with
the exception of the tribal zones in the Fifth Scheduled Areas (which
were already governed through their tribal panchayats, or traditional
justice system, or nyay panchayats). For these to be included in the new
panchayat system, the 73rd CAA expected Parliament to create legislation
for the protection of their cultural and linguistic identities.

2.1 Urban Local Bodies

Although they date back to ancient times, the contemporary form of
municipal institutions or urban local bodies (ULBs) was developed by the
British colonial administration. The first municipal corporation was set up
in Madras in 1688 and similar corporations were established in Bombay
and Calcutta in 1762. Lord Ripon, known as the father of municipal
self-governance in India, moved a resolution for the establishment of a
network of local self-government institutions, the institution of financial
devolution, and the introduction of elections as the basis for the Consti-
tution of local bodies.!? His resolution led to the passage of the Bombay
City Municipal Corporation Act (1888) and the establishment of Bombay
City Council. This had both elected and nominated members.

Following independence in 1947, municipal institutions received little
or no focused attention from the framers of the Constitution. ULBs only
found a passing mention in two entries: Entry 5 of list 11 of the Seventh
Schedule (state list), which states that ‘[l1]Jocal government, that is say, the
constitution and powers of Municipal Corporations, improvement trusts,
District Boards, mining settlement authorities ... for the purpose of local
self-government or village administration’; and Entry 20 of the concur-
rent list, which states: ‘Economic and Social Planning, Urban Planning
would fall within the ambit of both entry 5 of the state list and entry 20

of the concurrent list.13

12 Rumi Aijaz, ‘Challenges for Urban Local Governments in India’, Asiz Research
Centre Working Paper 19 (2007) 10-11, http://eprints.Ise.ac.uk/25190/ (accessed 15
January 2023).

13 See Annapurna Nanda, ‘Urban Local Government in India: Challenges and
Prospects’ (2015) Anudhyan: An International Journal of Social Sciences (AIJSS)
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However, ULBs did receive attention from the state governments. For
instance, the Uttar Pradesh government in 1953 established municipal
corporations in five cities, leading to the eventual passage of the Uttar
Pradesh Municipal Corporation Act, 1959.1% The Maharashtra Regional
Town and Country Planning Act proved to be one of the most compre-
hensive pieces of urban legislation that sought to integrate regional and
city planning efforts.!® Following this, the planned city of Navi Mumbai
started taking shape as an alternative node in Bombay. At the federal
level, the Union government created a statutory authority called the
Improvement Trust to plan for Indian cities, and in 1957 established the
Delhi Development Authority (DDA) to manage urban expansion in the
national capital region.

Beyond these scattered initiatives, there was no pan-Indian response for
the governing of urban areas. The year 1985 was a landmark for ULBs,
as the federal government established the Ministry of Urban Develop-
ment (MoUD). In 1986, the MoUD?s first step in trying to understand
‘the urban’ and to plan a pan-Indian vision of urban governance came
with the establishment of the National Commission on Urbanisation.
This was chaired by the well-known architect and urban planner, Charles
Correa.'® Though promising, the initiative did not translate into anything
meaningful for local urban bodies at the national level.

In 1989, Rajiv Gandhi’s government put forward CAA 65. This sought
to provide a firm legal basis for the ULBs, but was rejected by the
majority. Only in 1992 did the ULBs receive proper legal recognition

131-144, https://www.rnlkwc.ac.in/pdf/anudhyan /volumel /Urban-Local-Government-
in-India-Challenges-and-Prospects-Dr-Annapurna-Nanda.pdf (accessed 25 January 2023).

14 Ramesh H Makwana, ‘The Role and Crisis of Women Leader at the Village
Panchayat: Concerns of Gujarat Women’ (Jan—-Mar 2009) 70(1) The Indian Journal of
Political Science 91-105, http://www.jstor.org/stable /41856498 (accessed 25 January
2023).

15 KC Sivaramkrishnan, ‘Urban Development and Metro Governance’ (30 July 2011)
Economic and Political Weekly, https://www.epw.in/journal /2011 /31 /review-urban-aft
airs-review-issues-specials /urban-development-and-metro-governance (accessed 26 January
2023).

16 Tiekender Singh Panwar, ‘Democratise and Empower City Governments’ (20
January 2022) The Hindun, https://www.thehindu.com/opinion/op-ed /democratise-and-
empower-city-governments/article38293949 .ece (accessed 22 January 2023).
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with the passage of 74th CAA.!” This added Part IXA to the Constitu-
tion, which laid out the structure, composition, and powers of municipal
institutions. It brought to an end the multiple structures which had been
created by various states in ad hoc fashion!'® and provided for a three-tier
structure made up of Nagar Panchayat or town councils in transitional
areas (rural in character but likely to develop urban characteristics over
time); municipal councils for smaller urban areas; and municipal corpo-
rations for larger urban areas (see below for a detailed discussion of
them).

2.2 Governance of Metropolitan Aveas

The relatively low levels of urbanisation at the time meant that the ques-
tion of municipal organisation attracted little attention from either the
drafters of the Constitution or the country’s political leadership. In 1950,
the urban population stood at about 11 per cent, with significant growth
taking off after the 1980s.!” The 2011 Census estimated the urban popu-
lation at 377 million, with the percentage rising from 27.7 per cent in
2001 to 31.1 per cent in 2011.2° According to the 2020 Census Popu-
lation projection (2020), India’s urban population is likely to reach 590
million by 2035, second only to that of China.?! While the 2011 Census
counted 7953 towns or cities in the country, the real growth of the urban
population in the past decades has been concentrated in metropolitan
cities.

17 Nanda (n 13).
18 Ajjaz (n 12).
19 Jonathan Colmer, ‘Urbanisation, Growth and Development: Evidence from India’,

London School of Economics Working Paper (2018), https://www.shram.org/uploadFiles/
20180110111049.pdf (accessed 22 January 2023).

20 RB Bhagat, ‘Emerging Pattern of Urbanisation in India’ (20 August 2011) 46(34)
Economic and Political Weekly, h