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facing European refugee policy, focusing on whether the response to it can be
based on European values. By considering the refugee policy through the lens
of European values, cosmopolitan norms and universal human rights, the
contributions expose the weaknesses and limitations of existing regulations and
make proposals on how to improve them.
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community of states that aspires to be guided by cosmopolitan norms. However,
the idea of a cosmopolitan Europe has never been unanimously shared, and in
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understanding of the normative issues at stake can foster greater conceptual clarity
and enrich political debates on the future of European refugee policy. The first part
of the book revolves around the question of whether the rise in refugee numbers
over the past decade has led to a crisis in the EU and, if so, how this crisis relates
to or impacts European values. The second part traces the history of the discourse
on “European values” and examines from a philosophical perspective how we can
plausibly understand these values in terms of their moral grammar, their normative
content and their implications for the behaviour of the EU and its member states.
Finally, the third part puts forth recommendations for a feasible and normatively
more compelling European refugee policy based on human rights, human dignity,
justice and democratic self-determination as the decisive normative requirements.
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Introduction

Marie Gobel and Andreas Niederberger

Since the Russian war of aggression against Ukraine began on February
24,2022, the European Union has taken in several million refugees from
Ukraine. This is much more than the number of refugees who came to
Europe in any other year in recent decades. Despite this high number, host-
ing the Ukrainian refugees is not a significant problem for either the EU or
the main member states involved. Unlike the “summer of migration” in
20135, the common refugee policy towards refugees from Ukraine has — at
least so far — tended to strengthen the EU rather than plunge it into cri-
sis. The activation of the mass influx directive even allowed refugees from
Ukraine to determine where they take refuge themselves.! Thus, the EU
has chosen a solution to the otherwise highly controversial issue of refu-
gee allocation among EU member states which seemed impossible before.
Interestingly, the EU explains its policy towards Ukrainian refugees in
terms of values: Russia should not succeed in its illegal and unlawful war
of aggression, so fleeing should not be a factor forcing Ukraine to give up
its resistance.? And even more generally, the EU claims to support Ukraine
as a defender of universal values.?

This book discusses European refugee and migration policy, especially
before the Russian war of aggression. From what has been said so far, this
analysis could be seen as outdated given the way the EU dealt with the
Ukrainian refugees in 2022. Indeed, if the handling of these refugees had
been the result of the EU’s new overall refugee and migration policy, the
EU would have overcome many of the difficulties of the last decade. But the
issues that have been at the forefront at least since the refugee crisis in the
mid-2010s are still relevant. The handling of refugees from Ukraine does
not represent a new direction in EU refugee and migration policy. As far
as we can see so far, it is a special provision responding to the particular
character of the conflict between Russia and Ukraine and, above all, to the
special interests of the Eastern European EU member states in this conflict.
The problems of the general refugee and migration policy still remain or
are even worsening. This is particularly evident in the ongoing controversy

DOI: 10.4324/9781003245278-1
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within the EU, parallel to the handling of refugees from Ukraine, about
how to deal with refugees who came again in increasing numbers to the
EU in 2022 via the so-called Balkan route or the Mediterranean Sea. The
war in Ukraine has also brought no change to the precarious humanitarian
situation on the borders between Belarus and Poland or between Turkey
and Greece. Moreover, some EU member states are signalling that accept-
ing Ukrainian refugees should free them from further obligations to other
refugees in the medium and long term.

Since 2015 at the latest, the treatment of refugees and migrants has had
a particularly strong impact on the public perception of the problems fac-
ing the European Union. Yet this is not necessarily the biggest challenge.
The security situation, the economic and socio-political difficulties arising
from new and old military threats, the post-pandemic situation, inflation
and possible de-globalisation and the worsening climate crisis certainly
affect many more people more directly than the refugee and migration
issue. Nevertheless, it is precisely because of the relatively limited dimen-
sion of the refugee issue and the immediate consequences that policies in
this area have for refugees that the contradictions between the EU’s nor-
mative self-description or normative claims and its actual policies become
particularly evident. In the other areas, there are different interpretations
of expected developments and controversies about what is normatively
correct and how to deal efficiently with the problems at hand. Here, too,
there are important ethical questions about the use of military force, the
achievement of social justice and the consideration of future generations.
In the area of refugee movements, however, there is a supposed normative
consensus that has also been laid down in international and European law,
against which the EU appears to be acting. Some are even calling for a
different consensus that moves away from the protection of basic human
rights and focuses on the fulfilment of particular identitarian interests. But
if this supposed consensus on refugees is abandoned, the EU will be giving
up essential normative foundations that are also relevant far beyond the
refugee sphere. If there is no longer recognition of the human rights claims
of people who are obviously in situations where their human rights are at
risk, the question also arises for Europeans as to what significance their
fundamental rights have in the European multi-level system. Do their rights
really count at times when being able to rely on them is critical, including
with respect to the political system?

This volume focuses on the normative contradictions of the EU’s refugee
and migration policy and, against this background, asks for a normatively
more convincing way of dealing with forced displacement and migration. In
doing so, it approaches this policy field by means of philosophy. It asks what
the normative challenge for the EU in this area actually is and whether the EU
has so far failed to meet this challenge, thereby creating and contributing to
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several crises. In its Charter of Fundamental Rights and the Lisbon Treaty,
the EU refers to values that it claims to embody and promote: human dig-
nity, freedom, equality, solidarity, democracy and the rule of law.* Many
therefore see the EU’ failure in the area of refugee movements and migra-
tion as a failure of the EU to live up to its values. In such statements, the
term “values” is often used generically as a collective label for very different
types of normative claims and goals. Not violating human rights is then just
as much a value as promoting prosperity in Europe. Several contributions
to this volume examine “European values” in light of the possibilities for
differentiation and specification which philosophy offers and ask whether
it is correct to refer to the relevant normative reference points as values or
whether it would be better to speak of norms or rights. Contrary to some
existing suggestions to abandon the language of values altogether in the con-
text of the EU and its policies, this book includes proposals on how to give
serious consideration to the references to values in their specific meaning and
to explain what it would mean for the EU to pursue its values.

Talk of values can and does serve different purposes. Sometimes it aims
to identify something unifying and motivating that goes beyond mere inter-
ests or arbitrary inclinations. People may pursue different interests, but if
they share values, they may be willing to put those interests aside and act
in accordance with or to promote the values. Values can therefore have a
special motivational power. Sometimes, however, values are also used to
distinguish people, groups or entire communities based on their supposedly
different values. In this case, there may even be common interests, but dif-
ferent values make it difficult to imagine a good and uncomplicated coex-
istence between the different people and groups. While these views also
attribute a special motivational power to values, they do not understand
this in an integrative way. Instead, they find that there are no common
goals and ways of acting if there are no shared values.’

The idea that the EU is a values-based project can therefore be perceived
in two very different ways. On the one hand, it presents the EU as a politi-
cal entity that not only serves contingent interests, but also exists to real-
ise values, that is, normatively valuable things. Because of its values, the
EU thus transcends a narrow “Europe first” perspective. Instead, it sees
itself as an essential building block of a cosmopolitan order, with impor-
tant implications for its relations with all others in the world, especially
in pursuing the goal of securing human rights for all. On the other hand,
the reference to European values is also used to distinguish Europe and
Europeans from those who allegedly have different values. Standing up for
European values, in this view, means defending what is most valuable to
Europe against those who want to set other priorities.

In the area of forced displacement and migration, these two ideas are in
direct competition: do European values require Europe to set aside immediate
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interests and inclinations in order to implement values calling for the pro-
tection, reception and integration of refugees and other migrants? Or are
European values to be protected from immigrants who allegedly do not
share these values or dispute their validity? This tension becomes particu-
larly problematic when we realise that the supposedly particular Euro-
pean values are, in fact, universal values, or values that emphasise the very
universality of the foundations of the European project. Some notions of
human dignity, freedom, equality, solidarity, democracy and the rule of
law may have their origins in Europe. But it is precisely in these suppos-
edly European ideas that these values represent something that transcends
particular claims and corresponding obligations or expectations tied to
specific relationships. What can it mean that the universality of Europe
must be defended against the particularity of the values of those who come
to Europe? How can such a Europe pretend to stand for universality? The
contributions to this volume therefore also revolve around the question of
how the cosmopolitan and, in the case of forced displacement and migra-
tion, primarily human rights dimension of “values” relates to determina-
tions of Europe’s particularity.

The transition from philosophical-normative considerations to political
recommendations is not easy since such a transition involves additional
dimensions and factors that the sometimes idealised view of philosophy
tends to neglect. Nevertheless, philosophical considerations can lead to
suggestions as to where the EU should be criticised, where there is a need
for change and how reform efforts could be initiated. In this sense, the
contributions to this volume emphasise the importance of human rights
for the legitimacy of European politics on the one hand while pointing to
the further democratisation of the EU on the other. However, they also
underline that trading off human rights and democracy against each other,
which is characteristic of many positions in the field of forced displacement
and migration, is neither normatively convincing nor politically helpful.
Human rights cannot achieve the validity they strive for without demo-
cratic embedding. And democratic procedures that recognise no limits to
their own impact on the protection of human rights and the participation
of all who are subjected to them in one way or another cannot claim legiti-
macy. The European project, then, for all the friction between its respective
goals or “values”, requires that human rights and democracy be pursued
jointly and together.

On the Structure and Contributions of This Volume

The first part of the book revolves around the question of whether the rise
in refugee numbers over the past decade has led to a crisis in the EU and,
if so, how we should understand this crisis. As of 2015, there has been
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much talk of a “refugee crisis”. However, many have rightly pointed out
that this vocabulary makes refugees either the crisis themselves or the core
of the crisis in European societies, institutions or politics. A large number
of newly arriving refugees is certainly a challenge for the different levels of
the European multi-level system and especially for municipalities, which
are often responsible for the initial care of those arriving as well as for their
transition to a more normal daily life and their integration into society and
the labour market. However, as we saw in the case of the refugees from
Ukraine, such challenges do not necessarily lead to crises. And looking at
the situation in the EU in 2015 and since, the tensions only marginally con-
cern the material resources needed to care for and integrate refugees. The
disputes clearly were and are primarily political and legal in nature. They
have mainly centred on the application and future of the Dublin system
and the EU’s general future refugee and migration policy — often under-
stood as the question of how best to protect Europe from further irregular
migration.

In his contribution, Matthias Hoesch therefore first defines what a crisis
is. Against this background, he considers what meaning the term “Euro-
pean refugee crisis” could reasonably have. For there are various possible
understandings of the term, each of which sees a particular object as the
theme of the crisis. The consideration shows that proposals to understand
the refugee crisis as a crisis of refugees, as a crisis of the concept of refugees,
as a crisis of refugee care, or as a crisis of European societies caused by
refugees are not convincing. Hoesch argues that the term “European refu-
gee crisis”, properly understood, refers to a crisis of the European asylum
system. This is the comprehensive system that grants or denies the right to
asylum in each case, allocates responsibility for refugees and provides them
with the necessary resources to protect them during their status determina-
tion and beyond. This more precise understanding of the crisis allows for a
more specific assessment of the importance of norms and values in relation
to the crisis and its resolution.

Andreas Niederberger, in his contribution, also starts from the crisis
already diagnosed by Hoesch. He points out, though, that we should see
this crisis of existing procedures and institutions in Europe, which are no
longer able to decide or enforce controversial allocations, distributions and
redistributions — e.g. of refugees or financial resources — in the context of a
second crisis. Forced displacement and migration to Europe are in fact the
result of a crisis of legitimacy of the global order. Many people are no longer
willing to stay in places where, for political, economic, social, ecological or
cultural reasons, they are unfree and, thus, unable to live a decent life. We
must therefore also assess the impact of attempts to “solve” the European
crisis: for example, by democratising the EU and its policies or by giv-
ing member states greater freedom to opt out of European policies on the
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global crisis. Niederberger shows how the two legitimation crises mutually
reinforce one another. The strong tensions between them make it difficult
to find a simple and common solution to both crises. Niederberger there-
fore rejects recent proposals to prioritise overcoming the legitimacy crisis
within Europe or overcoming the global crisis. Instead, he outlines a prin-
ciple for addressing the global legitimacy crisis that also takes into account
the legitimate concerns of European populations for democratic control
and participation in decision-making.

The EU sees itself not only as an instrument that serves the interests of
the member states; it also views itself, as already outlined, as an expression
and embodiment of shared values in Europe. This commitment to values
does not always play a central role in shaping European policy. However,
it is brought into play in some situations, either to give European poli-
tics a more general and unifying horizon or to problematise the policies
or interests of individual member states when or because they contradict
European values. Despite all attempts to develop these values into a control
mechanism that can also be used as a legal instrument, the reference to val-
ues has so far remained primarily a discursive option. The second part of
the book, therefore, starts by tracing the history of the talk of “European
values”. It becomes clear that such talk has not always served unproblem-
atic purposes, even if great relevance is attached to these values. This, in
turn, also explains why many shy away from referring to European values.
Indeed, “European values” are often suspected of being mere and disin-
genuous rhetoric. The values in the fundamental legal documents of the
EU, however, of course provide an important starting point for evaluating
the EU in terms of key normative claims. Especially from the philosophical
perspective of clarifying the EU’s legitimacy or the normative soundness of
its operation, it certainly makes sense to use these legal assertions for an
internal or immanent critique of the EU. The second part of this volume
therefore also attempts to clarify from a philosophical perspective how we
can plausibly understand European values in terms of their moral grammar
and normative content. This entails specifying the implications and effects
that European values might or should have for the behaviour of the EU and
its member states.

European values are often presented as an expression of Europe’s long
history and thus as an essential and clearly defined foundation of the Euro-
pean integration project since its beginnings in the 1950s. In his contribu-
tion, Wim Weymans instead argues that it was not until the late 1990s
that the EU institutions in particular began to invoke European values as a
means of legitimising the European project, replacing more ambitious and
substantive (but perhaps less successful) ideas such as a “European iden-
tity” or a “social Europe”. In order to be acceptable to all, these European
values first had to be stripped of the clear and substantive content that
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they had had up to that point, when mainly Christian politicians defended
such values in a narrow conservative sense. Yet the increasing reference to
values by European bodies and others at the turn of the century had little
to do with this earlier conservative agenda. At the same time, the current
populist reinterpretation of these values, especially in the context of the
“refugee crisis”, should not be understood as a simple reincarnation of this
older conservative understanding of values either. Moreover, a look at the
use of European values in European politics shows that these values do not
provide the EU with a clear normative framework. However, this lack of
conceptual clarity of these values can also be an advantage, as it can help
foster a debate on the normative core of the European project, provided
that an appropriate political space is created.

The questions of how we should understand values and what values
mean to those who consider them as such are not only politically con-
troversial and a matter of public negotiation. They are also the subject of
philosophical attempts at clarification, which can be directed at both the
normative content and the logic of values. In her contribution, Marie Gébel
presupposes that the reference to “European values” in political discourses
can be normatively problematic for a number of reasons, especially in the
context of forced displacement and migration. However, she argues that
much could be gained from a clearer understanding of what we mean when
we talk about “European values” and from a more careful and reflected
use of the phrase accordingly. To this end, she carries out an analysis of
the basic meaning of the term “European values” which focuses especially
on the value character of European values: in what sense are “European
values” values, and what does this imply for the relevant concept of “Euro-
pean”? This leads her to the proposal that “European values” should be
understood as a normative self-commitment of European policy to a set
of universal moral ideas. So, on the one hand, the analysis shows that it
is possible to interpret the term “European values” in a plausible fashion,
which also does justice to both the particularity of Europe’s normative
foundation and the universal moral ideas it is meant to reflect. On the other
hand, Gobel argues that it is crucial to distinguish between the concept of
a value and other normative concepts such as principles and human rights.
Based on this, she shows how framing Europe’s human rights obligations
in terms of (European) values, especially in the refugee context, implies the
danger that questions regarding the respect of human rights are secretly
replaced by questions regarding the protection of a European value order.

In the area of forced displacement and migration, pro-refugee activists
continue to criticise the EU for not adhering to its own values. In his contri-
bution, Philipp Schink starts from the plurality of values as they can be found
in the European Treaties and, with a view to the aforementioned criticism,
examines what practical attitude we could expect from the EU if the values
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laid down were indeed its values. To this end, he explains that the values
contained in the Treaties are not all on the same level and must therefore
be considered as being in a hierarchical order. Some values may be intrinsi-
cally valuable while others have more of an instrumental importance with
respect to other values. We need to see the values as a network and fur-
ther determine their respective content and interrelations in political pro-
cedures. Even more essential with respect to the practical application of
values is, however, that values can stipulate both a goal and the way in
which goals are to be achieved. Adherence to values may therefore require
both their promotion and their respect — and it may be that promotion and
respect do not simply go hand in hand but that promotion requires disre-
spect for values, or vice versa. Now, according to Schink, the analysis of
the European Treaties tends to suggest a promotion meaning of European
values: the EU has the task of guaranteeing the respect of values, especially
in the workings of the member states. This does not mean that the EU itself
should not be held accountable for its actions in the area of forced displace-
ment and migration. Rather, it means that we must understand the EU’s
failure to control its member states as a “serious and persistent breach” of
the values set forth in the Treaties.

The second part of the book thus attempts to provide adequate under-
standing of the existing discourse on values as well as the values enshrined
in the Treaties and to consider them in terms of their normative content.
The third and last part of the book makes suggestions, drawn more directly
from the philosophical discussion, on what the normative foundations of
European refugee and migration policy should look like. It thus contrib-
utes to the clarification of what European values could and should be.
Approaches to the philosophical debate on displacement and migration
usually share the view that the EU can only claim legitimacy as part of
or as a contribution to an overarching cosmopolitan order. In explaining
what this means, however, they refer to quite different normative consid-
erations to determine what is normatively required or permissible. This is
reflected in the contributions to this final part of the book, which invoke
human rights, human dignity, justice and democratic self-determination as
the decisive normative requirements. And all these suggestions also include
indications of where and how a more convincing and appropriate policy
in the area of forced displacement and migration could be implemented.

Marcus Diiwell, in his contribution, assumes that human rights form
the core of European values and that these human rights are in turn based
on human dignity. It follows from the assumption that the “European” in
European values does not point to a specific set of values. Rather, it serves
to identify the primary addressees: namely, European agents. Against this
background, Duwell examines what the basis of European values in human
dignity means for dealing with those who do not have EU citizenship. More
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precisely, he shows that duties towards refugees can only be determined in
comparison to possible duties towards non-Europeans “in need” who are
not (yet) refugees. This, in turn, raises follow-up questions about what
exactly the duties of Europeans towards refugees are and how the possibly
limited capacities of duty bearers are to be deployed.

In his contribution, too, Jos Philips assumes that Europe must safeguard
the human rights of refugees. This task has already been partly translated
into legal obligations, such as the requirement of non-refoulement or the
right to asylum. In other respects, the protection of refugees’ human rights
remains a moral idea in need of interpretation, given the possibilities but
also the disputes in which the EU and its member states currently find
themselves. Philips argues that in the most plausible interpretation, the
human rights nature of the task at hand means that refugees are not to
be admitted only up to a fair share in a European or global scheme for
distributing refugee responsibility. Because human rights are at stake, the
EU and its member states also bear responsibility for refugees beyond their
respective fair share if others do not fulfil their own. They can only limit
bearing this responsibility if its fulfilment would lead to sizeable costs for
European citizens — and even this should only provide a possible argument
for not taking on further responsibility. Nothing would oblige the EU and
its member states in this case not to assume further responsibility.

For Therese Herrmann, we need to consider the EU’ refugee policy in
the light of philosophical discussions about justice that extends beyond
nation state contexts. There is widespread agreement that states must be
the expression and instrument of a just basic structure in order to claim
legitimacy. What is less clear, however, is whether justice must also be
realised in relation to those who are not members of the respective state
orders. In her contribution, Herrmann distinguishes between a number of
cosmopolitan approaches that agree that non-members also have norma-
tive claims. They differ, however, in their definition of the respective char-
acter and scope of the claims and, in particular, whether they understand
them as claims of justice. For it turns out that a key difference is that some
understand the duty owed to refugees as a humanitarian one: i.e. ultimately
as a duty of assistance. Like all duties of assistance, such humanitarian
duties to refugees would give the duty bearers discretion in terms of inter-
preting and fulfilling the duties. Duties of justice, by contrast, would refer
to solid rights-duties relations and, accordingly, they would grant refugees
claims that they could assert in a legal-institutional order. Despite the dif-
ferent strength of humanitarian and justice duties, however, an evaluation
of EU policy in their light shows that even with regard to humanitarian
duties, the EU cannot be said to fulfil them to a sufficient degree. Thus,
even from the perspective of a weak cosmopolitanism, the EU proves to be
illegitimate in this respect.
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The final contribution to this volume also addresses the question of the
EU’s cosmopolitan character or of cosmopolitan demands on EU refugee
and migration policy. For Martin Deleixhe, however, the normative hori-
zon within which the EU operates cannot simply be limited to demands
of cosmopolitan justice. Failure to meet such demands for justice is often
excused by reference to competing but equally or even better justified nor-
mative demands for democracy. The necessary analysis of the arguments
for an alleged tragic tension between cosmopolitanism and democracy
shows, however, that a supposed incompatibility cannot be proven. On the
contrary, cosmopolitanism and democracy are both necessary, and they
can be mutually reinforcing. Deleixhe therefore ends with a proposal that
the EU, by unconditionally fulfilling the demands of international refugee
law, can also be fully in line with its democratic character.

So far, the percentage of migrants in the world population has remained
relatively stable, and the UN hopes that progress towards the sustainable
development goals in more countries will create incentives for people to
stay and contribute to further development.® However, economic inequal-
ity and injustice, dictatorial and authoritarian political conditions, climate
change and other ecological transformations, as well as military conflicts,
are also important factors in decisions to flee and migrate. In view of the
expected developments in these fields, there will certainly be more reasons
for displacement and migration in the coming decades than in the past.”
The EU, or rather Europe at all its levels, must therefore come up with a
functioning policy in this area. Simply closing the borders and allowing
migration only to the extent that it directly serves Europe’s own interests
is normatively unacceptable but also practically impossible. The practical
impossibility is also closely linked to the normative issue because norma-
tive unacceptability undermines the willingness of potential refugees and
migrants, as well as of significant parts of the European population, to
accept an exclusive border policy.

This book pinpoints the contradictions of existing European migration
and refugee policy. It identifies new approaches to normatively accepta-
ble or even necessary and practically achievable solutions. And it outlines
concrete perspectives for political action in this area, based on normative
principles already found in the European project which do not have to be
brought in from the outside. It thus shows that and how philosophy can
contribute to the discussion of the future in the field of forced displacement
and migration without having to limit itself to the role of a moral preacher.

Notes

1. <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52022
PC0091> [December 9, 2022].


https://eur-lex.europa.eu
https://eur-lex.europa.eu

2.
3.

4.
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Bosse 2022.

Cf., for instance, <www.epp.eu/papers/united-in-solidarity-with-ukraine-
defending-european-values-against-putins-war> [December 9, 2022].
“Conscious of its spiritual and moral heritage, the Union is founded on the indi-
visible, universal values of human dignity, freedom, equality and solidarity; it is
based on the principles of democracy and the rule of law. It places the individual
at the heart of its activities, by establishing the citizenship of the Union and by
creating an area of freedom, security and justice.

The Union contributes to the preservation and to the development of these
common values while respecting the diversity of the cultures and traditions of
the peoples of Europe as well as the national identities of the Member States
and the organisation of their public authorities at national, regional and local
levels; it seeks to promote balanced and sustainable development and ensures
free movement of persons, services, goods and capital, and the freedom of
establishment.

To this end, it is necessary to strengthen the protection of fundamental rights
in the light of changes in society, social progress and scientific and technologi-
cal developments by making those rights more visible in a Charter”. (Charter
of Fundamental Rights, Preamble, <https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=CELEX:12012P/TXT> [December 19, 2022]).

“Art. 2. The Union is founded on the values of respect for human dignity,
freedom, democracy, equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities. These values are com-
mon to the Member States in a society in which pluralism, non-discrimination,
tolerance, justice, solidarity and equality between women and men prevail”.
(Treaty of Lisbon, <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=urise
rv%3A0]J.C_.2008.115.01.0001.01.ENG&toc=0]%3AC%3A2008%3A115
%3ATOC> [December 19, 2022]).

One can also understand recent diagnoses in political science in this sense, which
explain major conflicts in the transnational political sphere in terms of value ori-
entations and thus call for a reassessment of interest politics. Cf. Munkler 2017;
Kreuder-Sonnen/Ziirn 2020.

Cf. <www.migrationdataportal.org/themes/future-migration-trends> [Decem-
ber 19, 2022].

Cf. on this also the most recent IOM World Migration Report (<https://world-
migrationreport.iom.int/wmr-2022-interactive/> [December 19, 2022]).
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1 The European Refugee Crisis:
What Is It a Crisis Of?

Matthias Hoesch

1.1 Introduction

The concept of the “European Refugee Crisis” is contested. Many have
argued that it unjustly casts refugees in a negative light because they then
appear to be the cause of the crisis rather than vulnerable agents fleeing
persecution or war.! Others have pointed out that the world in 2015-2016
was in actual fact faced with a humanitarian crisis in Syria and not a refugee
crisis in Europe.? Still others have feared that talk of a “crisis” in Europe
emphasised the apparently exceptional situation in Europe and thereby
served to justify extraordinary or even illegal measures to prevent people
from arriving.?

The term is already questionable, however, because it is difficult to see
what “European Refugee Crisis” could actually mean. In what sense is the
European Refugee Crisis a “refugee” crisis, what is the object that is in
crisis, and what is the link between the crisis and Europe? Putting the three
words “European”, “refugee” and “crisis” together seems to leave these
three questions unanswered.* Concerns about using the term are likely par-
tially rooted in this conceptual indeterminacy.

As a consequence of the conceptual problems, many writers now dis-
tance themselves from the term by talking about the “so-called refugee
crisis”, and some even avoid the term completely. However, it seems unde-
niable that the situation in Europe in 2015 and 2016 (and perhaps later)
had some features of a crisis and that these features had something to do
with refugees. Thus, although criticism of an unreflective use of the concept
is certainly justified, we might ask: is there a defensible way to use the con-
cept? What should we, in the best interpretation of this apparently bizarre
term, consider the object in crisis, in what sense is it a “refugee crisis”, and
what is its link to Europe?

This chapter starts in Section 1 with a conceptual analysis of the term
“European Refugee Crisis”. It will transpire that the term is underdeter-
mined in that it allows for several interpretations of which object is in
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crisis, meaning that we can distinguish different understandings of the
term, each of which sees one particular object as the object in crisis. Not all
these understandings are appropriate, though. I will establish three criteria
that any appropriate understanding must fulfil.

In Section 2, I use these criteria to discuss several of these possible under-
standings of the concept of the European Refugee Crisis. Although none
of them, in my view, offers an appropriate understanding, most do con-
tain important insights that should be maintained. In Section 3, I offer an
appropriate explanation of the term by perceiving the European Refugee
Crisis as a crisis of the European asylum system.

An appropriate view of what the Crisis’ is should also include an approach
to how normative considerations come into play. For that reason, in the
last section, I take up the guiding questions of this volume: I investigate
how the European Refugee Crisis, understood in the appropriate way, is
linked to values and norms. From a conceptual perspective, a “solution”
to the Crisis does not necessarily meet certain moral standards, be they
requirements of cosmopolitan norms or European solidarity. For that rea-
son, ending the Crisis must not be seen as the only or the highest goal of
migration policy, as is often suggested in political rhetoric. Instead, politi-
cians ought to search for solutions to the crisis that meet moral standards.

1.2 The European Refugee Crisis: A Conceptual Analysis

What is a crisis? As is often the case, the concept is best understood in
relation to a complementary concept. Following a common approach, I
contrast crisis and routine. My emphasis will be on social, as opposed to
individual, crises.

In short, a social crisis has the following scheme. Societies, understood
in a wide sense that might refer to national society, to European society,
or even to global society, permanently manage tasks and problems. We
call the established way of addressing certain problems and of ensuring
the functioning of certain social tasks the “routine” of managing these
problems and tasks. A situation in which a problem or task persists but
for some reason the established way no longer works is called a “crisis”.
Since in a crisis, adequate answers to some social tasks are lacking, a crisis
always involves a threat to one or more social goods. Once a new way has
been established, there is a new routine that usually diverges from the old.
Termination of the crisis can typically only be determined retrospectively,
after some new way of addressing social problems has already been the
established way for some time.

Thus, in order to talk justifiably about a crisis, we should first identify a
previous routine that has been disturbed. That said, a crisis involves other
essential features. Not all deviations from a routine and not all changes
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to how social tasks are mastered are crises. I believe that crises have three
essential features.®

Firstly, the crisis is unexpected. Knowing that some event will occur and
that this event will have negative effects usually prevents us from talking
about a crisis. Secondly, during the crisis, there is a high level of uncertainty
about how to manage the social task in question. If we are faced with a
kind of unexpected problem but we already know how to proceed, then
we are not in a crisis. Consequently, decision-making in a crisis is always
like groping in the dark: it is impossible to foresee whether some solution
to the problem is adequate in all its dimensions. Thirdly, decision-making
in a crisis is of particular importance. The crisis is a kind of turning point
where society sets the course for the new routine, the new way of dealing
with things in the future. Radical rearrangements (even “system changes”)
that seem to be unfeasible in times of routine often become real options
once a crisis has occurred.

In part, calling something a crisis is of course more an interpretation of
a state of affairs than a description of it. We will always find attempts at
trying out new ways of responding to social problems that might give us
reason to talk about a crisis. And in periods that we are used to calling cri-
ses, we will find many things that continue in the old routine.” Whether we
are willing to call a certain state of affairs a crisis often depends on political
attitudes and goes beyond the objective description of what is actually hap-
pening. Whilst the arrival of refugees in the EU in 2015-2016 was seen as a
crisis, the influx of a much higher number of Ukrainian refugees in 2022 is,
at least to date, not usually interpreted in the same way. The academic use
of the concept, however, requires sufficient empirical evidence that a rou-
tine has been unexpectedly broken and left us in a situation of uncertainty
about how we ought to manage things in the future.

The term “European Refugee Crisis” adds two features to the general
term “crisis”: namely, that it is a “European” crisis and a “refugee” crisis.
The first specifies that we are faced with a geographically limited crisis.
The state of affairs with which the European Refugee Crisis is concerned
is located in Europe or at Europe’s borders. And it does not affect just one
place in Europe but concerns Europe as a whole, or at least large parts of
the continent.®

Less clear is the meaning of the second feature. While “refugee” might
refer to the legal definition of a refugee in the Geneva Convention, it might,
in common language, also mean a person who has fled their home in a
broad sense, encompassing all asylum seekers and those living in refugee
camps. As we will see, nearly all interpretations of the Crisis assume the
broad common meaning, but the legal meaning is also an option, of course.
The crucial question, however, is how “refugee” stands in relation to the
term “crisis”. Linguistically, the term “refugee crisis” implies that the crisis
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has something to do with refugees (or with “the refugee” in the singular).
However, as I see it, the term does not imply a particular relation between
refugee(s) and the crisis. It is simply not clear whether refugees form the
general area to which the crisis is related (analogous to the term “financial
crisis”, in which the crisis concerns the financial sector); whether refugees
are the cause of the crisis (analogous to the term “Coronavirus crisis”, in
which the virus is the cause, but not the area or thing in crisis); whether
refugees are the objects that are in crisis (analogous to what is plausibly
meant when talking about the Syria crisis: namely, that the state of Syria
is in crisis); or whether the relation is to be specified in some entirely dif-
ferent way.

The meaning of the term “European Refugee Crisis” is therefore inde-
terminate. First and foremost, it is unclear which object is in crisis — the
Crisis is a crisis of what? Once we have determined what the object of the crisis
is, it should also be possible to state how refugees are linked to the cri-
sis. In the following, I will thus discuss several proposals as to what the
object could be. Different ways of spelling out what the object in crisis is
constitute different possible understandings of the term “European Refu-
gee Crisis”.

Yet not all these understandings are appropriate. To determine what an
appropriate understanding of the term could be, I will make use of three
criteria. First of all, any appropriate understanding must be compatible
with the analysis of the term “European Refugee Crisis” presented: it must
be possible to describe the object in crisis in terms of an unexpected dis-
ruption of some established routine that has something to do with refu-
gees and is linked to Europe. Second, the description of the object in crisis
should be in accordance with the basic empirical facts of the phenomenon
that we call the European Refugee Crisis. I will not provide a detailed
analysis of how the Crisis unfolded, what it brought about, and how severe
it was compared with other crises, but I do believe that there are several
uncontroversial data points about what happened in the Crisis. Third, any
appropriate understanding of the term should be compatible with its com-
mon meaning. I assume that there is a vague common use of the term: it is
fairly clear in daily discussions what somebody means when they make use
of it, namely a set of refugee-related events occurring in 2015-2016. The
common meaning is vague, however, as it does not determine what exactly
the Crisis consists of and what role refugees play for the Crisis to be a cri-
sis. Any appropriate understanding of the term should be compatible with,
but less vague than, that common meaning. I will refer later only to few
features of the common meaning and hope that the reader will share my
intuitions on what it involves.

An appropriate understanding of the term requires that all three criteria
are met. If we find an understanding of the European Refugee Crisis that,
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although consistent in itself, does not correspond to the empirical facts we
know about the thing commonly called “European Refugee Crisis”, then
we should abstain from using that term to denote that thing. The same is
true if we find an understanding that is appropriate at the levels of concep-
tual criteria and data but violates our common meaning. In this case, we
should discard the term in order to avoid confusion.

1.3 The European Refugee Crisis — What Is It a Crisis Of?
Some Proposals

I will start my search for an appropriate understanding by critically exam-
ining several proposals in the literature and the public debate. Although all
contain useful insights, none will prove satisfactory. Only in the next sec-
tion will I defend an attempt that covers all the insights gained by discuss-
ing these proposals. It should be noted that when I reject proposals from
the academic literature as to how to understand the European Refugee Cri-
sis, I am making claims regarding the definition or the use of that concept
only and am not rejecting any of the substantial claims that these authors
make about the events related to the Crisis.

a) A Crisis of Refugees?

A natural understanding of “refugee crisis” is perhaps to interpret it as a
crisis of refugees, which would imply that the refugees themselves are in a
crisis. Such an understanding has been proposed, for example, by Schulze
Wessel,” who claims that there are several justifiable understandings of the
European Refugee Crisis, one of which is to see it as a crisis of refugees.

This view has the advantage that it remedies the problems of the talk of a
crisis mentioned at the beginning of this chapter. Whilst many authors fear
that the concept in its common meaning unjustly makes refugees appear
to be the cause of the crisis and legitimises exceptional means to prevent
them from arriving, understanding the Refugee Crisis as a crisis of refugees
presents the circumstances in their proper light. Those who suffer most in
the Refugee Crisis are undoubtedly the refugees themselves.

I do not doubt that the situation of most refugees should be seen as a
crisis because they lost the routine that shaped their former lives (although,
in some cases, the state of being in flight or living in a refugee camp has
endured for so long that it has become a new routine, a fact that might
be even worse). Nevertheless, I reject the view that the concept of a Euro-
pean Refugee Crisis could appropriately refer to a crisis of the refugees
themselves. The essential concern about interpreting the European Refugee
Crisis as a crisis of refugees is that the common meaning of the European
Refugee Crisis sees it as one social crisis rather than as many individual
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crises. Many individual crises do not always aggregate to form one social
crisis. On the contrary, the occurrence of individual crises is, from the
point of view of society, usually a routine that health and welfare systems
manage. Thus, the fact that many refugees are in a crisis does not imply
that there is a crisis at the social level too.

A second problem is that the understanding in question would not meet
the geographical and temporal limits that are embedded in the concept
and the common meaning of the European Refugee Crisis. The world has
experienced the suffering of millions of refugees for decades. There is no
reason to conceptually single out those refugees who have been in a crisis
on European territory or at European borders since 2015.

Schulze Wessel (ibid.) mentions two facts that, in her view, explain why
her understanding refers to the particular space and time of the European
Refugee Crisis. First, international organisations report increasing num-
bers of refugees, especially in the years in question. Secondly, it was previ-
ously inconceivable that a crisis of refugees could continue after they had
arrived on European territory. Appalling and often life-threatening condi-
tions in refugee camps and thousands of refugees living without shelter or
in private camps are new phenomena in Europe.

Later, I will establish that this fact is indeed one essential feature of the
European Refugee Crisis, understood correctly. However, I will frame it as
a failure of a social task, and not as the conglomerate of individual crises.
The fact that there have been more refugees than before does not establish
that individual crises now form a social crisis, nor is the fact that the crises
suffered by refugees continue on European territory a sufficient reason to
talk about “European crises of the refugees” — their crises started elsewhere
and are not intrinsically linked to Europe.

b) A Crisis of the Concept of a Refugee?

As a second approach, Schulze Wessel'® introduced the idea of understand-
ing the European Refugee Crisis as a crisis of the concept of a refugee. This
understanding might explain why “refugee” in “Refugee Crisis” appears
in the singular — the crisis is now conceived as being about “a refugee” as
such and not about the persons who are refugees. Furthermore, it involves
a temporal dimension that the first understanding lacks. When the concept
of a refugee was introduced into international law in 1951, it was adjusted
to the needs of the time. During the Cold War, the concept was used pri-
marily to offer the possibility of emigration to political oppositionists in
the communist states. For that historical reason, the concept focuses on
“political persecution”. Recent developments, however, might have placed
the concept in crisis: many of those in need today are not people who are
persecuted due to their political convictions in a narrow sense, but instead
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people fleeing civil war, failed states, or ecological destruction. According
to such an understanding, the last few years have revealed that the concept
of a refugee is therefore no longer adequate to address the present needs of
those who are fleeing.

Understanding the Refugee Crisis as a crisis of the concept of a refugee
faces two objections. First, like the first understanding, it does not capture
the geographical and temporal limits that we find in the concept and the
common meaning of the Refugee Crisis. Secondly, it is doubtful in light of
the relevant empirical findings that the concept of a refugee is in crisis at all.

First, although this understanding of the Refugee Crisis is built on a
diachronic view of the concept of a refugee, it does not explain why the
year 2015 should count as the starting point of the Crisis. Many of those
seeking asylum in the 1980s and 1990s also did not count as refugees in
the sense of the Geneva Convention, and lawyers and academics at the time
were entirely aware of the limits of the concept.!! Even more problematic is
the geographical limitation. Understanding the Crisis as a crisis of the con-
cept of the refugee cannot explain any geographical limits. In other regions,
especially in North America, academics have observed the same conceptual
shortcomings in international law.

It should be added that these objections also rule out other attempts to
understand the European Refugee Crisis mainly or purely as a crisis of
normative beliefs or normative concepts. If we have reason to believe that
moral or legal norms behind international commitments to protecting refu-
gees have eroded, thereby destroying the established routine of normative
judgments on refugee protection, then we should prima facie expect this
process to occur slowly and across the entire globe.

Second, although the concept of a refugee obviously has some system-
atic deficiencies, I would doubt that the concept is in crisis overall. As, for
instance, the UNHCR regularly points out, the concept does an important
job all things considered, and there is no urgent need to redefine or replace
it. One important reason is that national and international law, as well as
international organisations, have over time created ways to deal with the
shortcomings of the concept, the most important step being to introduce
a concept of “temporary protection” or “subsidiary protection”, intended
to solve the most pressing problems created by the Geneva Convention’s
narrow definition of a refugee. The mere fact that there is currently a lively
debate about possible reforms of the concept is not evidence that the con-
cept is in crisis. It is merely part of the academic routine.

¢) A Crisis of Refugee Care?

If, then, we search for an understanding of the concept of the European
Refugee Crisis that has the admission of refugees at its centre but that
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includes what is missing from a) and b) — namely, a clear link to Europe —
we might see the Crisis as a crisis of refugee care in Europe — the institu-
tional counterpart to the ongoing crises of the refugees mentioned in a).
The Crisis is now perceived as a refugee crisis in the sense that refugees are
the sufferers of a crisis in a particular sector of society: namely, the sector
of refugee care. Indeed, the Crisis undoubtedly involved a crisis of public
facilities provided to refugees in many European states. Most prominently,
public administrations in Italy, Hungary, Greece and Germany were no
longer able to offer adequate accommodation or sustenance or to process
asylum applications within a reasonable period of time. Representing this
crisis of public institutions charged with caring for refugees are the images
of thousands of people sleeping in tents while awaiting the chance to apply
for asylum and hundreds of people standing in a queue in front of small
administrative buildings at five o’clock in the morning. It can be reasonably
argued that caring for refugees has lost its routine in Europe.

Viewing the Refugee Crisis as a crisis of caring for refugees certainly
fits the conceptual conditions and is not contrary to empirical data. How-
ever, empirical data reveal more problems related to refugee protection
— why should we single out the problem of caring? Moreover, this view is
inconsistent with the common meaning of the term. The facts mentioned
are certainly important facets of the Crisis, but if we follow the common
meaning, the Crisis involved many more elements than the failure to care
for refugees. In particular, according to the common meaning, the Crisis
had negative effects not only for refugees but also for European societies.

The fact that the Crisis involved more elements would not constitute
a problem for the present understanding of the term, if these further ele-
ments could be explained by the crisis of refugee care. In that case, the
perception would rightly resonate with the core of the Crisis. It is, how-
ever, implausible that the failure of the caring institutions could explain
the negative effects on society. Therefore, we should keep in mind that the
Crisis involves a crisis of refugee care but search for a broader approach.

d) A Crisis of the Dublin System?

Instead of focusing on the care of refugees, many authors have argued
that we should view the European Refugee Crisis as a crisis of the Euro-
pean rules for distributing the burden of protecting refugees among states.
According to this view, the Crisis was a “refugee” crisis insofar as what
was in crisis was the distribution of refugees. I will call this understanding
of the Crisis “a crisis of the Dublin System”. Some authors use different
concepts — concepts that might be intended to cover a broader object than
the mere distribution of burdens in Europe. Roos!? talks about the Refugee
Crisis as a crisis of the European border regime; Niemann and Zaun'® call
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it “a crisis of the CEAS” (Common European Asylum System); Nancheva/
Agarin' and Baubock® talk about a crisis of European integration. It is
not my aim to reconstruct their positions here. What is striking, however,
is that they all identify the decisive element of the crisis as being the prob-
lem of the distribution of burdens and, thus, the lack of solidarity between
European states. For the sake of argument, I assume that they understand
the Refugee Crisis as a crisis of the Dublin System.

The narrative told by proponents of this view is as follows. The Dublin
System assigns the responsibility for administering asylum applications, as
well as for granting protection, to the state where the refugee first enters
the European Union (with a few exceptions). This leads to an extremely
unbalanced system of burden sharing. For some time, it was possible to
justify the disproportionate burden for states with an external border by
pointing to the fact that all had at some time accepted the Dublin rules and
thus consented, in return for some other goods gained. However, this justi-
fication gradually lost its power, and states such as Italy, Greece and Spain
began to call for fairness with regard to the system of burden sharing.
Their voices were not heard, but, as the numbers of refugees increased, the
unfairness of the system became increasingly obvious. At the same time,
more and more refugees succeeded in circumventing the assignment of the
Dublin regulation. When the numbers suddenly shot up in summer 20135,
Germany decided not to apply the usual Dublin rules of allocation for Syr-
ian refugees, and many other states stopped registering incoming refugees.
In effect, the Dublin System completely collapsed. No organised distribu-
tion between states took place, and some states were faced with a very high
number of asylum applications. Instead of searching for a common solu-
tion, some states reacted selfishly by closing their borders.

Again, I believe that while the understanding of the Crisis as a crisis of the
Dublin System contains important truths, it does not tell the whole story.
First of all, it should be mentioned that this scenario fits the conception of
a crisis outlined in Section 1 very well. Some established practices became
less acceptable (to refugees and to states), obviously stopped functioning
and forced states into a situation in which they were uncertain about how
to manage the problem. Furthermore, the collapse of the Dublin System
formed a kind of turning point, insofar as it suddenly seemed possible to
replace the Dublin System with a better way of assigning each refugee a
responsible state and distributing the burden fairly between states.

To understand the Crisis as a crisis of the Dublin System again fails due
to our common meaning of the term, which sees the Crisis as involving
more elements than the breakdown of the Dublin System. While some of
these elements are mentioned in 2c¢), the high number of incomers who are
to be integrated is also part of the common meaning, irrespective of the
problem of burden sharing.
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Advocates of this understanding appear to believe that the crisis of the
Dublin System is, in fact, the core of the Crisis because it explains all its
further elements: if only Europe had had a better system of distribution,
there would have been no crisis. If this were true, we could indeed reconcile
this understanding with the common meaning as we could view further
elements as mere appendages. However, I consider this belief to be mis-
leading. Imagine that Europe really had had a system of fair distribution
in 2015. Many things would certainly have taken a different path. There
would have been less of a need to close borders between member states,
for example, and no state would have had a strong incentive not to register
incoming refugees. But I consider it naive to believe that European societies
would, in that case, have avoided experiencing a crisis.

One reason for this is that a system which finds acceptance among all
European states is not necessarily accepted by refugees. It is conceivable
that large numbers of refugees would have tried to circumvent the rules
of most other systems of fair burden sharing. A second reason is the fact
that it would have been impossible to manage the distribution of refugees
without serious problems. A system of burden sharing that works well to
distribute 30,000 refugees per month might be overloaded if that figure
suddenly rises to 100,000. Consequently, there might have been disastrous
situations in the reception centres and hotspots in that counterfactual sce-
nario too. A third reason is that, for most host countries, the numbers of
refugees that they would have to accept as part of fair distribution would
have been higher than the numbers that these states (or significant propor-
tions of the populations of these states) deemed acceptable at the time.
In a system of fair distribution, Germany, for example, would have had
to admit in 2015 many more than the 200,000 refugees that many in the
ruling Conservative party defined as the maximum number acceptable per
year. Not to mention East European states that would have had to admit
far more refugees than they actually did or were willing to. Consequently,
we can expect that these states would have observed that the established
routine of admitting a low number of refugees had been disturbed.

e) A Crisis of European Societies?

Let us, then, seek a broader understanding of the Crisis. Perhaps those
who protested loudly against the admission of large numbers of refugees
had a much broader idea of crisis in mind. They thought about a crisis of
European societies and understood the “refugee crisis” as a social crisis
caused by refugees.

Needless to say, it seems unfair to frame a crisis that primarily impacts
refugees purely as a crisis for the host societies, but one nonetheless caused
by refugees. Since I am investigating only whether that understanding
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could be conceptually appropriate, I do not consider this problem further
here. Is it plausible to understand the Refugee Crisis as a crisis of European
society or of several European societies in general? Did the arrival of hun-
dreds of thousands of refugees fundamentally question how we have been
accustomed to living, such that it is justified to talk about a social crisis,
one that concerns society as a whole?

It is worth mentioning that the understanding in question is consistent
with the common meaning of the term: how we are used to talking about
the Crisis admits that we are talking about a crisis that affects society as
a whole. However, I do not think that the empirical data available to us
allow for an interpretation according to which society as a whole has lost
its routine. The arrival of many refugees certainly had noticeable effects
on society. Several hundred thousand people began engaging in volunteer
projects to support refugees; thousands of jobs were created in the social
sector; the situation for low-skilled workers has deteriorated in many Euro-
pean countries; the number of homeless people has increased; political con-
flicts have intensified; criminal acts have been committed by both refugees
and those on the political right. However, none of these changes justifies
the reference to a social crisis in general. The large majority of people have
continued to lead their lives as they did before the crisis. The crisis has not
had a fundamental impact on unemployment, national debts, economic
growth, crime rates (with a few exceptions when it comes to certain types
of criminal acts), the acceptance of public norms, the appearances of cities,
and European ways of living.

If there is something that could plausibly be seen as a reason to view the
Refugee Crisis as a social crisis, it is the perception that social life could
possibly be harmed in the future. Although the changes that have occurred
in societies are not dramatic, many people feared that dramatic changes
could occur in the future. These fears were so fundamental that they felt
something had been irreparably damaged. I will bear this in mind when
I formulate my own proposal as to what the Crisis comprises. However,
since most sections of society have maintained their routines, I reject the
understanding of the Crisis as a crisis of European societies because that
understanding does not fit the basic facts regarding the events in and since
2015.

1.4 A Cirisis of the European Asylum System

I will now introduce what I believe is an appropriate (not too narrow and
not too broad) understanding of the European Refugee Crisis. I propose
that the European Refugee Crisis be viewed as a crisis of the European
asylum system.'® Understood in this way, the Crisis is a “refugee crisis”
in the sense that it occurs in the field of society concerned with admitting
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refugees. This is perhaps similar to a financial crisis, which is not a crisis
“of” finances or caused by finances, but a crisis occurring in the financial
sector. I perceive the European asylum system as the conglomerate of insti-
tutions and norms that manage the entrance and distribution of refugees,
review their claims and attribute them legal status, and provide accommo-
dation during the asylum process. Hence, the European asylum system is
not identical to the juridical term of the Common European Asylum Sys-
tem (CEAS), although the CEAS is one of its most important components.

The asylum system has several functions for European societies and
serves several social goods. First of all, it should grant the right to asylum
to those entitled to that right. Secondly, societies consider it necessary to
keep the number of incoming refugees at a low level. For that reason, the
asylum system is designed to grant asylum only to those who are entitled
to it and to restrict the number of those who reach European territory to
a moderate level. We could call this the “control of numbers function”.
Third, the system has the function of distributing responsibility for refugees
among the member states and among regions within each state according
to fixed norms. Fourth, the system has the function of granting protection
to refugees during the process of review and, if necessary, beyond. This
includes housing, nutrition, health, and physical security. Taken together,
these functions serve social goods such as security, stability, peace and per-
haps cultural continuity or continued cultural identity.

It can be said that during the years (and maybe decades) before the Cri-
sis, the European asylum system worked according to an established rou-
tine. For years, there had been a stable way of dealing with global forced
migration that included a limited number of admissions to Europe, a
financial contribution to the efforts of non-European states, and multiple
methods of border control aimed at keeping the numbers of refugees low.
There had occasionally been problems in how some of the functions of the
system operated: for instance, when refugee hostels were burned down,
when the number of refugees entering certain regions increased, or when
the Dublin System of distributing responsibility was questioned by states
or circumvented by refugees. There have also always been political attacks
on border policies preventing refugees from reaching EU territory, as well
as on deportation practices. Despite these problems and turbulences, it can
be said that the system “worked”.

However, the system was fundamentally disturbed in the European Refu-
gee Crisis in terms of all its functions. As a result of the Syrian civil war, the
situation in refugee camps in Turkey, the new strategies adopted by smug-
glers, and the decisions made by the Turkish government, the number of
arrivals to Europe suddenly and unexpectedly increased, and the measures
of European governments to prevent persons from entering failed. This
means that control of numbers, a basic function of the asylum system, was
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lost, triggering anxieties about the future of European societies and leading
to a strengthening of right-wing populism in most European countries.'” As
already mentioned, the Dublin System of distribution, already weakened in
the preceding years, broke down — a second basic function of the asylum
system stopped working. Furthermore, not all those who entered found
protection during the review process, and, of those who did, most found
protection only after a long transit through European states. The states
of first entry did not register incomers or offer adequate accommodation.
Administration was overwhelmed in many states, and asylum reviews took
too long and were handled without diligence. Thus, the function of the
asylum system of providing protection also remained partially unfulfilled.

Importantly, the Crisis was or is also a turning point with regard to the
functions disturbed. For each function, there were and are several new rou-
tines that could possibly be chosen or several new possible strategies that
could well become new routines. For instance, one possible response to the
failure of the control of numbers function is to install new border regimes
that reduce the number of incomers to a low level. This is what many have
seen as “the” solution to the Crisis in the last few years (although it seems
nearly impossible to reconcile a high level of control with the require-
ments of international law). However, reducing the number of incomers
is far from being the only possible solution. Another response would be
to search for control at a higher level of numbers, which means increasing
the expected numbers of those who can find asylum in Europe without giv-
ing up the idea of control altogether. A third strategy would be to become
used to having little control over numbers — this is what actually happened
in 2022 in response to the arrival of Ukrainian refugees, albeit limited to
refugees from this particular country. A solution to the crisis does not nec-
essarily have to restore the old functions and tasks through new measures;
in principle, it is possible to redefine the functions and tasks considered
essential for societies (at least to some extent).

Understanding the Crisis as a crisis of the European asylum system cov-
ers, in accordance with uncontroversial empirical data, all the features that
I have found to be relevant elements of the Crisis in Section 2. The concept
of the asylum system explains what these features have in common: they
are all part of the response of European states to the global need for asy-
lum.'® At the same time, this understanding fits the common meaning of
the term “European Refugee Crisis”. What we mean when we talk about
the European Refugee Crisis in everyday life is certainly compatible with
all the features of the understanding I propose."’

If we assume the term is understood in that sense, can we already
determine when the Refugee Crisis ended or ends? There will be no sim-
ple answer. In many respects, it seems possible to talk about a new rou-
tine that was established after 2016. Until Russia’s invasion of Ukraine,
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the number of refugees reaching Europe was under control again, largely
due to the EU-Turkey deal and to agreements with other third-country
states. As shown by the events of February 2020, when Erdogan encour-
aged refugees to enter the European Union, the new routine, if it is one,
is still fragile. In most European countries, the administration of asylum
applications and the care of refugees are sufficiently developed today
to manage those who come in. Some countries (especially Greece) are
exceptions in that respect, but this is mainly due to the aspect of the
Crisis that has not yet been solved in a sustainable manner: the distribu-
tion of refugees among European states. The absence of an accepted and
effective system of distribution also affects sea rescue: every successful
rescue mission, most performed by private rescue boats, provokes new
debates on which state should take responsibility for those rescued. In
that respect, we are still in a situation of crisis. The future will show
whether we will one day view the arrival of Ukrainian refugees as a later
part of the European Refugee Crisis or as the beginning of some new era
of Europe’s asylum system.

1.5 The European Refugee Crisis and Cosmopolitan Norms

Understanding the Crisis as a crisis of the European asylum system allows
us to draw some conclusions regarding the role of moral norms. The for-
mer routine of the asylum system, as well as its crisis and any new rou-
tine, is subject to universal norms: there are obligations towards refugees
(from international law, as well as those of a moral nature) and obligations
between states (until today, more moral than legal). However, the Crisis
should not be considered a crisis of these moral and legal norms. It is, for
instance, not the case that a certain moral conviction was widely shared
during the old routine and that the crisis consisted in disputing this moral
conviction. In contrast, the morals of the old routine had already been
regularly attacked (by both sides: those who favoured easier admissions
and those who favoured closed borders), with the same attacks also occur-
ring today.?

However, the Crisis certainly placed these moral issues on the agenda.
In light of the daily news about refugees dying in the Mediterranean, being
incarcerated in Libya, or living without shelter in Italy, the voices call-
ing for refugees to have access to protection became louder, these voices
alluding to cosmopolitan norms such as human dignity and international
obligations.?! At the same time, anti-immigrant fears provoked discussions
about the maximum number of refugees that could be admitted, these dis-
cussions reformulating communitarian arguments of cultural identity and
national self-determination. What is also on the table today are arguments
over how to distribute burdens fairly among European states.
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But the Crisis did not consist in these normative debates, nor is a solu-
tion to these normative questions a prerequisite to finding a solution to
the Crisis. As I said in the previous section, the Crisis can be seen in many
respects today as having been overcome. The normative questions behind
these solutions, however, have not been answered sufficiently. Reaching
a position where the asylum system “works” again and has found a new
routine is fully compatible with the violation of moral standards by that
system. Today, as in the decades before the Crisis, Europe finds itself torn
between cosmopolitan norms and values that primarily demand more
protection for refugees on the one hand and the claims of European socie-
ties, which are mostly aimed at reducing immigration to a low level, on
the other.

To avoid misunderstanding, I should emphasise that I do not believe that
moral norms do not apply since a solution to the Crisis is independent of
solving the moral problems at stake. Such a view sometimes occurs in the
debate: some writers believe that politics should be free of moral consid-
erations because morality impedes pragmatic political solutions. I do not
share such a view (which, in my view, is based on a misunderstanding of
what morality is). On the contrary, moral norms demand that we search
for solutions to the Crisis that do not violate the moral rights of millions of
people or prevent millions of people from being able to make use of their
rights. Moral norms did so in the past, and they do so today, regardless of
whether asylum policies were on the political agenda or not.

Instead, my point is merely conceptual. When talking about the Euro-
pean Refugee Crisis, we do not talk about a moral dispute, and — much
more importantly — when talking about a solution or an end to the Crisis,
we do not necessarily talk about the solution or the answer to a moral
problem. As a turning point that made new directions possible, the Crisis
was and is an opportunity for making progress towards a morally better
asylum system. There are limited hopes, however, that the emerging rou-
tine that might be described at some point in the future as the solution to
the Crisis will be a morally better routine than the previous one.

1.6 Conclusion

My analysis of the term “European Refugee Crisis” has revealed that there
are several understandings of the term, each identifying a different object
in crisis. After criticising several understandings that are proposed in the
literature or in public debate, I argued that the best way to understand the
Crisis is to view it as a crisis of the European asylum system. Understood
this way, the Crisis encompasses several aspects that all belong to the sev-
eral functions of the European asylum system. I have argued that the Crisis
causes moral issues to be placed on the agenda, but the Crisis does not
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consist in the discussions on these issues, nor does a solution to the Crisis
presuppose any solution to the moral issues at stake. However, the Crisis
has offered an opportunity to depart from long-established policies of the
past and to reconcile the European asylum system with moral norms —
framing the years since 2015 as a “crisis” emphasises the potential of the
present to shape the future.

One might conclude from my argument that it would be better to replace
the term “European Refugee Crisis” with the term “Crisis of the European
Asylum System”. In principle, I would endorse that conclusion since the
latter term is much more precise and would be immune to the major con-
cerns that beset the term “refugee crisis”.?> However, given the prevalence
of the former term in the media and in academic debate, this demand seems
unrealistic, at least for the moment. Moreover, I am not convinced that the
term “European Refugee Crisis” is so problematic that we should avoid it
at any cost. The term can be understood as a crisis of the European asylum
system, and authors might search for ways to avoid misunderstandings
through a sensible wording when using the term.

In particular, when using the term “European Refugee Crisis” or “so-
called European Refugee Crisis”, my arguments suggest that, in its context,
we should

e Avoid the impression that the refugees are the cause of the crisis.
Instead, an important property of the crisis of the asylum system is that
refugees are not offered adequate protection.

e Abstain from using the concept to justify the violation of human rights
by border policies. Although the Crisis threatens certain social goods of
the host states, it does not threaten European societies as a whole, nor
does it legitimise emergency rules.

e Be aware that ending the Crisis should not be considered the highest polit-
ical goal or the best possible political success as is often implicitly stated in
public debate. Instead, the difficult political task in our times is to end the
Crisis in ways that are compatible with cosmopolitan moral norms.??

Notes

1 See, for example, Sager 2021. This criticism is also behind statements such as:
“It certainly does not seem to be a ‘refugee’ crisis, because the people fleeing
armed conflicts and persecution are not the problem” (Gozdziak/Main 2020,
1).

2. It is for that reason that Thielemann 2018 talks about the “Syrian refugee cri-
sis” when referring to the events of 2015.

3. Sager 2018; Gozdziak/Main 2020.

4. In the Anglophone world, the term “European Migration Crisis” might even
be more common than “European Refugee Crisis”. I will not address that term
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here, but I believe that many of the points I will make regarding the term “Ref-
ugee Crisis” could similarly be made regarding the term “Migration Crisis”.
On the latter term, see Sager 2018 and New Keywords Collective 2016, 16.

. Twill use “Crisis”, with capital “C?”, as the short version of “European Refugee

Crisis”.

. My conceptual analysis is intended to be in line with the common meaning of the

term as well as with most academic approaches; see, for example, the conceptual
conditions mentioned in Seeger/Sellnow/Ulmer 1998 and in Habermas 1976.

. For the parallel existence of crisis and routine in the case of the European Refu-

gee Crisis, see Jeandesboz/Pallister-Wilkins 2016.

. Of course, the European Refugee Crisis could nevertheless be seen as embed-

ded in a global migration crisis or any other global crisis; see Niederberger’s
contribution in this volume.

. Schulze Wessel 2017, 63-64.
10.
. Shacknove published his well-known critique of the Geneva Convention’s defi-

Schulze Wessel 2017, 62-63.

nition of a refugee in 1985.

Roos 2018.

Niemann/Zaun 2018, 3.

Nancheva/Agarin 2018, 8.

Baubock 2018.

Of course, I cannot claim to be the first to understand the concept in this man-
ner. Many writers may see a direct parallel between their own position and mine
or will find that my view makes explicit what they have already said implicitly.
Conceptually, it is likely adequate to understand the strengthening of right-
wing parties as a consequence, and not as a component, of the Refugee Crisis.
In turn, the existence of populist rhetoric certainly affected how people per-
ceived the Crisis; see Lucassen 2017.

Ozmen 2015 claims that there is no particular field of politics whose crisis
would constitute the core of the European Refugee Crisis. I believe this to be
fundamentally misleading, and I hope that I have provided enough evidence
here to substantiate my belief.

Here, a note on Schulze Wessel’s (2017, 64) third proposal to understand the
European Refugee Crisis is necessary. She proposes that the Crisis should be
seen as a Crisis of European refugee policy. As I see it, that proposal describes
the area to which the Crisis relates in the same way that I do here. However, I
believe it is misleading to view the Crisis as a crisis of policy or sirategy. The
Crisis was surely not just a crisis of how to deal with things politically but
involved institutional breakdown and individual suffering. It might make sense
to say that the failure of European refugee policy at least partly caused the
Crisis. But it is not convincing to claim that the Crisis consisted in that failure.
Disagreement on norms and values certainly contributed to the emergence and
the dimension of the Crisis, but my arguments show that we cannot view the
Crisis as a crisis of values, as, for example, claim van Eijken/Safradin/Senden
2018, 28.

I do have my own position on these matters, but this is not the subject of dis-
cussion here; see Hoesch 2016 and 2018. See also the contributions by Diiwell
and Philips in this volume.

It should be added from the ethical hermeneutics perspective that the refugees
themselves should be involved in debates on how to name and frame the situ-
ation in the period from 2015.
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23. T am grateful to Marcus Duwell, Marie Gobel, Therese Herrmann, Susanne
Mantel, Andreas Niederberger, Alex Sager and Gary Slater for their helpful
comments. Work on this chapter was made possible by the German Research
Foundation as part of the Excellence Strategy — EXC 2060 “Religion and Poli-
tics: Dynamics of Tradition and Innovation” — 390726036.
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2 Europe’s Migration Policy
Between a Global and Local
Legitimation Crisis

Andreas Niederberger

2.1 Introduction

In its press release on the new EU Pact on Migration and Asylum in the
autumn of 2020, the EU Commission states that

[T]he current system no longer works. And for the past five years, the EU
has not been able to fix it. The EU must overcome the current stalemate
and rise up to the task. With the new Pact on Migration and Asylum, the
Commission proposes common European solutions to a European chal-
lenge. The EU must move away from ad-hoc solutions and put in place
a predictable and reliable migration management system.'

The Commission thus acknowledges that the previously established sys-
tem, including the Dublin rules, is no longer effective for the field of exter-
nal border policy, the protection of refugees and their integration into
European societies and that Europe must develop an alternative system.
The EU, which is responsible for such European solutions, has so far not
been able to adequately take up the challenge. This is what the new Pact
is supposed to deliver. More than two years after the presentation of the
Pact, it is still unclear whether it really is the basis for a “predictable and
reliable migration management system”. There have been legislative efforts
to translate parts of the Pact into European regulations, but these efforts
have so far mainly made existing differences even more visible.> However,
in light of the ongoing dire situation faced by refugees on Greek islands
such as Lesbos, reports of refugee mistreatment in and at the borders of
various EU and other European countries and the blackmail in the nego-
tiations on the future EU budget in late 2020, it seems unlikely that there
will be more than a minimal convergence in intensified attempts to further
close off Europe’s borders. The largest margin for consensus exists with
regard to agreements with third countries outside of Europe, which are
supposed to prevent refugees from coming to Europe and, at the same time,
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should be motivated by the compensation payments to treat the refugees
“humanely”. Despite the pact and the debates it has sparked, the Com-
mission, or more precisely the EU as a whole, continues to fail to address
a problem that affects all of Europe. It is therefore certainly not too dra-
matic to speak of a crisis of the EU in the field of refugee and migration
policy.? The instance tasked with finding a solution fails to do so while the
problem persists alongside the increasing urgency to address it.* This situa-
tion has not changed with the way refugees from Ukraine were received in
the spring of 2022 and the activation of the Temporary Protection (“mass
influx”) Directive, which many had already called for in 2015. In this case,
there was an uncomplicated and mostly unconditional readiness across
Europe to accept refugees fleeing the war. But both the EU and its member
states explicitly understood this admission as an exception that does not
represent a new paradigm for EU refugee and migration policy. Rather, we
should see it as part of the support provided to Ukraine in defending itself
against the Russian aggression. It is even likely that in the future, some
states will cite the “burden” of Ukrainian refugees as another factor in the
argument about how to proceed with other refugees and migrants. As good
as the policy was in the case of refugees from Ukraine, it is unclear whether
it will not ultimately aggravate the crisis of the EU in the field of refugee
and migration policy. This potential development becomes particularly
clear if we take into account other war-related phenomena, such as the
inflation-related loss of income in Europe, the expected waves of refugees
from the Global South due to food shortages or the increasing focus on
security policy and related military spending.

Thus, understood simply in this way, the crisis is first and foremost the
EU’s ongoing failure to find and implement a solution in the field of refugee
and migration policy. Irregular migrants continue to arrive in the EU or at
its borders, and there is no shared understanding among member states
as to how they ought to receive the migrants, determine their status and
distribute them among the member states. Some, therefore, interpret this
crisis to indicate that no plausible proposal has yet been made as to how
to combine the relevant factors in this area: European and, in this case,
also international law; the interests and beliefs of the different European
populations; and the needs and interests of the refugees, which cannot be
dismissed. In what follows, I will argue, by contrast, that this understand-
ing of the crisis as a lack of a material solution to a problem that takes
all the previously mentioned factors into account misses the mark — and,
consequently, that proposals for material solutions likewise do not address
the core of the crisis. The EU’s failure results from the fact that the EU is
denied the authority® to find and/or implement a solution, not from the
shortage of good proposals for better migration and refugee policies. At
least in this policy area, there is a lack of willingness to apply supposedly
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established procedures and standards for the development and implemen-
tation of European solutions: i.e. the working methods of the EU. The case
of refugee policy exposes a more general dispute about what the EU is
entitled and obliged to do.

But what does this mean? Does the crisis of authority or legitimacy of the
EU possibly stand in the way of an adequate management of the refugee
issue? Should we therefore look for a way to respond to the refugee issue
that moves beyond the established European framework? In principle, one
could imagine proposals on refugee and migration policy that may claim to
address relevant dimensions of the migration issue (compatibility with the
European and international legal framework, democratic legitimation at
all levels in Europe, actual solution of existing problems) without the EU’s
institutional and procedural framework. And, indeed, some proposals on
how to deal with refugees make only passing reference to the EU.® Yet one
may ask whether the implementation of such “deals” will result in more
than a temporary solution to the “refugee and migration issue”. And this
would not only be because the “deals” no longer suit the changes in migra-
tion patterns in the medium term, which is a challenge in itself. Indeed, the
refugee and migration issue is not only about the well-being of refugees or
European populations; it is also about the more fundamental question of
who ultimately controls access to and the shaping of common spaces of
action. For this reason, it is no coincidence that the EU’s crisis of legitimacy
and authority surfaces particularly in its refugee policy. After all, what is
directly at stake here, on the part of both the existing populations and the
refugees, is the question of who can and may decide, who now and in the
future has a say in deciding on the shared space, and who thus exercises
control over it. Deals relating to refugees and migration not only fail to
directly address this control issue; they even exacerbate the control prob-
lem for many. Whatever deals or similar solutions to the refugee question
are offered, they are unlikely to counter the widespread impression of a
loss of control. But if these deals and solutions are found beyond the very
possibilities that exist to control the common sphere of action, then they
are likely to reinforce not only the impression of a loss of control but also
the actual loss. The EU-Turkey deal may result in fewer refugees arriving
in Europe and in some refugees finding conditions in Turkey under which
they can live a decent life. But the form of the deal, beyond existing politi-
cal structures and rules of international law, makes European populations
and refugees even more clearly mere objects of governance than they were
before. This chapter therefore argues that if the real question is that of the
control of the common sphere of action, a solution to the crisis of Euro-
pean refugee and migration policy is hardly conceivable without a solution
to the crisis of authority and thus also to the EU’s crisis of legitimacy. The
EU, with its far-reaching powers and capacities, did not first raise the issue
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of control. Rather, the EU exists because it promised a legitimate solution
to the question of controlling the transnational European realm. It came
into being because after World War II, at the latest, Europeans realised
that unilateral attempts by individual states or their alliances to control
the sphere of action would ultimately end in violence and loss of control
by all. As long as there is no institutional and procedural alternative to
the EU, the rejection of its authority is tantamount to the rejection of this
insight, shared control and thus also of the normative preconditions for an
adequate solution regarding refugees and migration. Solving the issues by
relying on mere power or even force cannot be adequate.

This brief and, in many respects, certainly too cursory introduction
served the purpose of clarifying how the crisis of the EU in the field of
refugee and migration policy is to be adequately understood and, accord-
ingly, what an examination of how we could overcome this crisis must
focus on. We are not just lacking a suitable proposal for this policy for the
dispute is instead about whether the EU has the authority to implement
such a proposal. However, considerations of deals that bypass the EU also
fail to recognise that it is precisely the question of the EU’s authority that is
at stake or, more generally, the question of who can exercise control over
the public realm in the first place, including the question of who decides
on immigration. Hopefully, this has provided some initial plausibility as to
why this chapter, unlike other approaches in the field and in this book, does
not directly ask for foundations or a normative perspective for better refu-
gee and migration law and policy or at least for better protection of those
arriving in Europe. Nevertheless, in what follows, I will not simply assume
that the issue is not the competing interests of the European populations
and refugees as the preceding paragraphs might not yet convince some who
consider such a tension between interests in sovereignty or exclusion and
interests in protection or admission to be the central problem. Therefore,
I will first show why the crisis of European refugee and migration policy
is more than a tricky coordination problem and why the EU’s inability to
develop a convincing refugee and migration policy points to a deeper trans-
national crisis of legitimacy. The attempt to focus on solving the refugee
and migration crisis thus ignores the real problem. If one takes a closer
normative look at the different perspectives on the crisis, they all point to
transnational legitimation structures, such as the EU purports to embody.
Accordingly, I explain why a convincing solution is not possible without
the EU as a mediator. But even if it is indeed necessary to create conditions
for transnational legitimation to solve the problem of flight and migration,
one can understand the task at hand very differently. Therefore, in the sec-
ond step, [ examine the nature of the EU’s legitimation crisis in more detail,
identify two deficits, and consider two strategies for (re)establishing the
EU as a legitimate transnational entity. These considerations suggest that
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strategies addressing the EU’s deficits in successive steps are not convinc-
ing because they exacerbate the other deficit. Against this background, in
the third and last step of the argumentation, I propose a principle that can
serve as a guideline for proceeding with the establishment of transnational
legitimation structures, at least in Europe, and thus also show a way to a
convincing solution for the refugee and migration question.

2.2 Understanding the European Refugee and Migration
Crisis and Possible Solutions

In the introduction, I pointed out that different actors describe and expe-
rience the European refugee and migration crisis differently. For some, a
proposal is lacking on how to deal with unwanted refugees and migrants
coming to Europe that reflects the different views in EU member states on
whether and what form of immigration to Europe is desirable. Others see
the refugee and migration crisis as a lack of willingness on the part of at
least some EU member states to fulfil their obligations under international,
European and, in some cases, national constitutional law. A third group
refers to the suffering and desolate situation of refugees in protracted situa-
tions in refugee camps but also to the difficulties refugees have in reaching
places where they would like to live. There is no shared diagnosis of the
crisis. Yet at the same time, it is difficult to respond to the crises diagnosed
in each case because, from the perspective of the other diagnoses, such a
response would just exacerbate the crises they have diagnosed. For those
who point out that there is a limited willingness in many parts of Europe
to accept refugees, it would seem reasonable to downplay or even deny
legal obligations and to accept the suffering of refugees as part of a deter-
rent to future irregular immigration. Those who, on the other hand, mostly
see a crisis of international or European law and its application, call for
xenophobic sensitivities to be disregarded while also emphasising that rem-
edying the suffering of refugees should not be played off against their legal
rights. Finally, those who focus on the vulnerability of refugees stress that
their suffering is so much greater than that of persons in the destination
countries facing disruption to their established ways of life, and so much
more fundamental than what legal claims are supposed to guarantee, that
the suffering must be remedied and, if necessary, even at the expense of
existing populations and legal rights or obligations.

This chapter approaches its questions from a philosophical rather than
a political or political science perspective. It seeks the normatively cor-
rect answer to the crisis of European refugee and migration policy and
not only or primarily what is politically feasible at the moment.” But if
the normatively correct answer is at stake, why should the fact that the
diagnoses disagree in determining the crisis or that the putative solutions
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reinforce the other identified crises pose a particular challenge? After all,
there are normative theories that argue for the correctness or primacy of
one of the crisis diagnoses. With these theories, one could easily argue for
the primacy of popular sovereignty, for that of international humanitarian
or European law and the associated legal status for refugees or for the pri-
macy of preventing suffering. However, such “easy” normative approaches
ignore the fact that we will not overcome the given crisis by normative
clarification and argument alone. This is not to raise the issue of feasibil-
ity or implementation merely in other words. Rather, the point is that the
competing diagnoses of what the crisis is about reflect the still-unresolved
“academic” dispute between different normative positions. And since we
find a normative core in all three crisis diagnoses, arguing for one diagnosis
and its normative core would be little more than taking sides in the exist-
ing political and normative conflict. In philosophy, theories of more or less
radical democracy, which are often anti-cosmopolitan,® neo-Kantian theo-
ries of global justice focusing on human rights and transnational principles
of justice,” and theories of global aid and poverty alleviation focused on
well-being!'® have been largely irreconcilable over the past three decades.
Repeating one of the positions in the face of the crisis at stake here will
not only be politically ineffective, but it will also fail to develop any new
argumentative strength within normative theory. Thus, if we do not want
to give up the claim that our proposal can be a step on the way to overcom-
ing the crisis, we must look for a normative solution that can enter into
dialogue with what is normatively relevant in all three crisis diagnoses.

At this stage, it might seem logical to cut short such a dialogue and seek
a normatively convincing pragmatic solution outside the usual schemes to
satisfy all three diagnoses. Would it not be possible to find a way of dealing
with or distributing refugees and other irregular migrants that combines
different degrees of readiness to host them, legal safeguards and a reduc-
tion in suffering? In the introduction, I already outlined some of the dif-
ficulties encountered by “deals” that some see as a political way out of the
crisis. A current philosophical debate addresses, with a more normative
focus, the question of whether we can find appropriate principles for the
allocation of refugees under the given conditions.!' The aim is to combine
the capabilities and interests of hosts and refugees and, in this way, ensure
that what is legally required is, in fact, fulfilled, even if not by those who
are primarily legally obligated to do so. While the principles proposed in
this debate focus on what is feasible under current circumstances, they also
aim to cover what is normatively indispensable. In doing so, they do not
relate to the normative cores of the three aforementioned crisis diagnoses
as such but reinterpret them as interests or substantial expectations of a
solution. Those who claim to be allowed to decide against further refugee
admissions are understood as not wanting to take in any more refugees.
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Those who argue for the application of European and international law
are understood to want refugees to be treated humanely or in some other
appropriate way. The supposedly pragmatic solution, which is intended to
go beyond the dispute between normative approaches, thus avoids taking
a stand on normative claims apart from the reduction of suffering or the
minimal protection of refugees, which has always been conceived in conse-
quentialist terms anyway.!?

Does this reduction of principled demands to specific interests pose a
problem? Not necessarily. If we could assume that the refugee and migra-
tion issue is temporary and we could answer it with this solution, then it
would obviously not be problematic. But we know this is not the case. All
indications are that the number of refugees and irregular migrants reaching
Europe will increase rather than decrease in the future. Even that would
not necessarily make the solution problematic if it were a step towards a
permanent, normatively convincing solution. But this is far from evident.
In both the political and the practical sense, the proposed principles would
likely only work for a certain period, if at all. However, they would — and
this would be extremely problematic — stand precisely for a consequential-
ist approach to the refugee and migration issue and thus assign primacy to
a normative programme with a specific characteristic (consequentialism) to
which other programmes are opposed.'? Should the temporary acceptance
of consequentialist principles of refugee distribution or allocation be seen
as an expression of a stable normative orientation, then we can assume
that support would soon dwindle. The reason for this is that behind the
crisis diagnoses, there are not only more or less contingent normatively rel-
evant interests but also different, more general normative perspectives. The
respective proponents of these perspectives are not simply concerned with
how particular issues are materially solved. They are also crucially con-
cerned with the way in which the solution is found — and this means, most
importantly, that the requested normative principle is actually brought to
bear and not merely contingently fulfilled. This explains the link mentioned
in the introduction between the refugee issue and the question of who con-
trols the shaping of the common sphere of action since the question of who
and how they can apply their normative goals or perspectives is significant.
And while the specific difficulties of European refugee and migration policy
are obviously important, it should not be ignored that other European con-
troversies are also at least co-negotiated via the dispute over this policy.
Refugee and migration policy becomes a proxy for other fields, and solu-
tions to the “refugee question” thus become also relevant for supposedly
quite different issues.'

Thus, there will be no mid- or long-term solution in refugee and migra-
tion policy that does not seriously engage with the normative claims that
are currently being put forward in this field. In considering such a serious
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commitment, we can immediately see that it is obviously impossible to
simply produce an overarching normative conception that integrates the
three distinct perspectives in terms of their normative cores. However, we
may be able to understand why there is a crisis in the refugee and migra-
tion field precisely because of the different normative perspectives: that is,
why in this field the differences lead to opposing and hardly reconcilable
attitudes.

In globalisation research, many have noted that globalisation consists in
an intensification and often facilitation of communication and financial or
commodity flows across state borders but that no similar openness to per-
sons accompanies this greater permeability or even irrelevance of borders."
Why was it possible and even advisable to make borders irrelevant in many
respects for communication, money and goods but, at the same time, to
retain the importance of borders for persons or even to tighten them in
some parts of the world? It should first be noted, as this will become impor-
tant further on, that the opening of borders for finances and goods was also
never unanimously welcomed.'® However, an important reason behind the
difference when it comes to the movement of people across borders is that
migration, or freedom of movement across borders, raises different norma-
tive issues than communication or the transfer of money or goods across
borders. And even if communication, money or commodities already raise
these normative questions, migration brings them into focus differently.
Normative questions potentially arise in all contexts. What person should I
be? How should I deal with certain objects, plants or animals? Which deci-
sions are better or worse? We often ask such questions in the first-person
perspective. Sometimes, however, we are looking for more than just the
answer to what “I” or “we” should do.!” The questions then aim to clarify
how people should generally act: that is, which principles they should be
following in a given context. The answers thus also serve to clarify the
relationships between people in this context and to structure their interac-
tions. When asked whether property should exist, the affirmative answer
usually involves allowing owners to take certain actions when others steal
or damage their property. To the extent that I or we no longer just deter-
mine what I or we should do, but duties of others or claims against them
come into play, what we normatively look for takes on a different function.
To fulfil this function of regulating the common realm or actions by and
between different actors, the answers to the questions must be able to claim
intersubjective validity.

Some normative theories emphasise that intersubjective validity is rel-
evant even to normative questions that concern the relations of people
to themselves, to things, plants, and animals, or to their choices. At the
moment, though, when the answer to normative questions has to assume
that this answer might be relevant not only for the questioner but also for
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others who might also ask themselves normative questions, the claim to
intersubjective validity becomes unavoidable.'® In the globalisation discus-
sion, some have, in this respect, pointed out that eliminating borders for
communications, money and goods creates shared spheres of action, which
also have to be determined jointly. However, because people remained
largely organised into states and there was no world state in sight, these
proposals could be ignored by those who took advantage of the discrep-
ancy between economic opportunity and the lack of overarching political
decision-making capacity.” The focus on cross-border flows of communi-
cations, goods and money has allowed the Global North, in collaboration
with elites from emerging economies and the Global South, to benefit from
or even abuse cross-border investments and production chains without
being held accountable and without an equitable distribution of benefits
and disadvantages. Regulation of this globalisation has developed only to
the extent that the various beneficiaries needed it in order to control their
competition with each other or when they had to make concessions for
access to markets.

Migration changes this situation, even if there is no world state or some
other transnational decision-making procedure. Migrants explicitly or
implicitly declare that they are no longer willing to be mere objects of others’
decisions, and the failure of one-sided responses can no longer be denied,
whether they are meant to be normatively correct or not. The confronta-
tion of different claims and normative perspectives becomes inevitable, and
the decision regarding their respective validity no longer depends on the
reach of certain states or organisations and their ability to make themselves
heard by others. To state that from a “European”, “German” or “Polish”
point of view, people have no right to global freedom of movement may
have the consequence that people in Europe, Germany or Poland see them-
selves as entitled to turn away migrants. They must realise, however, that
this supposed “right” to turn them away is not recognised by migrants.
Migrants do not acknowledge the obligation not to come to Europe or to
wait for invitations and consent from European societies. The normative
justification of one’s presumable right to turn away migrants thus does not
establish a shared normative space. At best it remains an appeal to estab-
lish such a space with the corresponding right to turn migrants away, but
usually, it is little more than an unconvincing defence of the use of coercion
and violence against refugees and migrants.

In the context of previous globalisation, however, this is not simply
another situation in which former beneficiaries of globalisation must now
negotiate with migrants, as was the case when they negotiated access to
certain markets. Rather, many in Europe perceive the refugee and migra-
tion issue as yet another area in which #hey have no say and are simply
subjected to yet another alleged necessity. After all, globalisation has not



Europe’s Migration Policy 43

had serious effects just in emerging economies and the Global South by
perpetuating dependencies and asymmetries. In Europe, too, it has given
many the impression that they are being subjected to a logic of domination
that deprives those who are worse off as a result of globalisation of their
options for participation in decision-making. This and the opposition to
it became particularly visible in the 2005 referenda on a proposal for a
European constitution in France and the Netherlands and in the continued
rejection of the TTIP free trade agreement with the USA since 2013.

This complex situation of advanced globalisation has led to the crisis
of European refugee and migration policy being viewed from different
angles and with very different normative concerns, which all have their
validity and cannot be easily reconciled. At the same time, migration cre-
ates a common normative space so that the different angles cannot sim-
ply persist side by side. From the perspective of the real situation of the
refugees or the conditions in the Global South, it is permissible to seek to
significantly improve one’s own situation through migration. If compliance
with supposed obligations not to cross borders without permission entails
the acceptance of serious global inequalities and the impossibility of hav-
ing one’s voice heard in essential decisions to which one is subjected, then
one cannot assume that such obligations exist and are recognised.?’ From
the perspective of European populations or parts of these populations that
have the impression of being subjected to a logic of globalisation and profit
interests or values of a transnational elite, it is permissible to oppose migra-
tion. This is because they understand it as another area in which they have
(supposedly) no choices and in which people arrive who may be competing
with them for the same jobs and social benefits. And from the perspective
of those who have always regarded the identification and safeguarding of
rights and the rule of law as a hallmark of liberal political conditions, it
is permissible and necessary in the emerging conflict situation to point out
which legal claims exist minimally on the part of the refugees or how rights
and obligations are distributed more fundamentally in the given conflict
situation. In their case, this takes place against the background of globali-
sation processes which, on the one hand, have created new laws and new
rights in transnational spaces, but on the other have also allowed powerful
actors to evade the application of law or, on the whole, have made the force
of law more contingent.

The various diagnoses of crisis do indeed reveal normative deficits
or challenges, but embedding them in the development of globalisation
explains why we will not be able to find simple solutions to these deficits.
It cannot simply be right — because it will not be accepted - to redress one’s
own domination by claiming the permission to dominate others. Seen in
this light, the different diagnoses can be understood as a dispute about
who can control or decide what: i.e. who has the normative authority for
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which decision. Contrary to the widespread assumption that the crisis is
primarily about different interests or even different normative principles,
we can note that there is, in fact, a common diagnosis based on one and
the same general normative principle: the shared general principle in the
tension between the different perspectives is that the respective other has
no authority to legitimately decide how to proceed on the refugee and
migration issue. All of them assume that they should be in the position to
determine which principle should apply to their shared sphere of action.
And - knowing that the others would bring other principles to bear —
they can all assume this only because, on a more fundamental level, they
assume that the respective other does not have the right to decide which
principle should apply. It is in this negative principle that they agree.
However, they draw conclusions from this shared principle for their own
rights or permissions, which are obviously not suited for making a gener-
ally legitimate decision.?! And this is precisely how we can explain both
why the European Union is denied authority — it is accused from all sides
of being the instrument of others who use it to exercise domination — but
also why the real problem is this contestation of its authority: without
an entity that might be able to establish and shape the common norma-
tive space with legitimate authority, we must state for all normative per-
spectives that they can also be used to justify domination. For if it were
possible for some to subject others to a normative perspective that they
reject from another normative perspective, the normative claim of the
former would conceal the fact that they actually dominate the latter. The
different perspectives are therefore not suitable as a basis for regulating
the common normative space. Proponents of democratic popular sover-
eignty must see and recognise that European populations, migrants, and
even broader populations in most parts of the world share a common
sphere of action. Therefore, the self that might govern this space must be
more inclusive or differently structured than the established (democratic)
peoples.?? Refugees and migrants must acknowledge that their warranted
resistance to a world order that perpetuates or even exacerbates inequal-
ity does not itself create “positive” rights to participate in complex forms
of social cooperation.?® Proponents of more or less basic rights and cor-
responding duties must recognise that rights, duties, and the legal systems
that enforce them do not come naturally but require political and social
structures to sustain them.?* It is clear, of course, that one’s own being
dominated suggests, above all, one’s own empowerment: that is, one’s
being endowed with the ability to assert one’s interests and claims against
those who dominate. In the face of competing correct insights from differ-
ent groups into being dominated, however, the first step must be general
submission to common procedures and structures that prevent resistance
to domination from becoming domination itself.
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Bypassing the EU in its current crisis of authority and legitimacy to find
a pragmatic solution to the current refugee and migration problem fails
to recognise both the reasons for the challenges in this area and that the
EU is more than a contingent instrument of international coordination.
The reasons do not simply lie in different interests in or attitudes towards
migration. Rather, they go back to globalised spaces of action and attempts
to (re)gain control over one’s own life and the activities (of others) in these
spaces, to which one is otherwise merely subject. In the values and norms
the EU professes to incorporate, it claims, first, to establish procedures in
a complex and multi-level democratic structure in which all who are sub-
jected to decisions can participate in decision-making; second, to be inte-
grated into a globally legitimate, if not outright just structure; and third, to
guarantee a continuous rule of law across contexts and levels. With these
claims, it not only takes up the normative cores of the previously distin-
guished perspectives but also aims to ensure that the potentially dominat-
ing effects of each are avoided by linking the three dimensions without
reducing them to one. As long as there is no alternative to the EU, it should
be reminded of its claims or potential, and a solution to the migration and
refugee issue should be sought from there,? not beyond it. The EU’s crisis
of authority and legitimacy is thus the real problem to be addressed.

2.3 Two Deficits of the EU and Their Implications for
Its Reinvention

The last plea for relating any solution to the EU’s claim and potential should
not be understood as a call to simply affirm the EU as it has existed and oper-
ated in recent years. The EU has clearly not lived up to this claim itself. It
has played off the various dimensions of its claims against each other and,
precisely by doing so, has helped unleash the dominating effects that have led
to the gridlock on the refugee and migration issue. The search for a solution
via the EU must therefore start with the EU’s shortcomings and problems and
should not simply ideologically gloss over its functioning.?® The two most seri-
ous flaws of the EU in this regard are its democratic deficit and its global role.
In both respects, there is a wide gap between its claims and its reality, and what
renders the flaws even more problematic is that the EU makes it seem as if the
gap is necessary to do justice to the other dimensions of its claims.

The debate about the EU’s democratic deficit is already several decades
old. It arose in the early 1990s in the context of the transition from the
European Communities to the European Union and the establishment of
the single market. This transition considerably expanded and deepened the
competences of the European institutions. In view of this and the fact that
the opportunities for political participation in the EU obviously did not
extend as far as in many member states, some diagnosed the EU as not
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being sufficiently democratic and thus also facing a problem of legitimacy.
This diagnosis was followed by the obvious proposal to constitutionalise
and democratise the EU: i.e. to turn it more into a federal state or at least
a strong confederation.?”” However, some also argued that the competences
of the EU should be more closely tied to the member state parliaments
and governments, which would clearly mark the character of the EU as
an international organisation.?® More importantly for the discussion in
democratic theory, though, the deficit diagnosis led some to question the
tight link between democracy and the institutions or procedures as they
had developed in the nation states since the end of the 18th century. They
disputed that we should conceive of democracy in terms of general par-
ticipation in processes of opinion formation, whether in the public sphere,
in political organisations, in parliaments, or in elections and referenda.
In their view, democracy consists above all in the claim that the rules and
measures that become binding are in the interests of those who are affected
by them. Democracy is therefore measured by its output instead of its input
to a political system.?* For the European Union’s output now, the pro-
ponents of the output approach to legitimacy argue that in its complex
mediation between the member states and relevant interest groups, it regu-
larly produces decisions that reconcile the various interests and concerns of
European citizens much better than most member states are able to.

This controversy clearly echoes a question that we have already encoun-
tered with regard to the supposedly pragmatic proposals on the refugee
issue: namely, whether there is an intrinsic value to the reasons and proce-
dures that lead to certain decisions. However, I do not want to consider this
controversy between input- and output-conceptions of democracy further
here. Since the mid-2000s at the latest, it has become increasingly clear that
the democratic deficit of the EU is primarily seen as a deficit in the con-
trollability of European politics or a tendency to depoliticise issues, hand
them over to experts and thus remove them from the set of possible deci-
sions.*® The proposal for a European constitution was intended to bring
the EU more closely into line with the federal state model, and one might
have expected that a more comprehensive European political sphere would
have emerged as a result. At the same time, though, there was an attempt
to incorporate a neo-liberal economic policy agenda into the constitution.
Consequently, economic policy would have been and would remain largely
removed from political decision-making even in the event of any further
possible democratisation. The democratic deficit of the EU is thus a deficit
of the possibility to make political decisions and, in particular, of the pos-
sibility for many to bring themselves and their views to bear on whether
and how something is decided. Even if the EU may “objectively” serve
the common good (measured perhaps by the criterion of the interests that
Europeans actually have or should have), it is perceived as a political entity
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that simply imposes decisions on populations or member states: that is, it
dominates them. In the end, it is irrelevant whether this domination serves
the goals of a pan-European transnational elite — i.e. possibly also their
own governments — or whether some member states use the EU to subju-
gate others to their own ends. Democracy consists not only in a mirroring
or representation of the people in political decisions; it is also essentially
about preventing some from dominating others by subjecting the latter
to their decisions, however good they may be. Control over others, over
political procedures and institutions and over political decisions is thus a
core feature of democracy — and it is precisely in this respect that the EU
is to be understood as deficient.’! The EU’s supposed advantage of being
able to identify a wide range of interests in complex multi-level procedures
and to take these interests into account in its decisions ultimately makes
it difficult, at least for many, to control decisions and to hold decision-
makers accountable. It is not clear whom to approach and how to act to
bring about or prevent a particular decision. Time and again, the Euro-
pean Council overrides majorities in the European Parliament, but even
inconvenient governments of member states are often unable to bring their
concerns to bear in the European bodies.? For many, the EU thus appears
to be more of a structure for warding off or dissipating democratic control
than for strengthening it. Perhaps democracy needs to be redefined, but the
redefinition must not result in rendering control and accountability, as core
elements of democracy, impossible.

While there is, as stated, an extensive debate around the democratic defi-
cit of the European Union, there is no similarly significant debate about
Europe’s role in the world. Europe has, at least for the inner European
discussion, successfully managed to hide its own role behind the scandali-
sation of the behaviour of the old and new world powers: USA, Russia and
China. Europe often portrays itself as largely irrelevant globally, especially
since the European Union does not speak with one voice on many global
issues, and there are more than a few books that have called for a more
important geopolitical role for Europe in recent years.? These calls have
already increased and will surely increase even more in light of Russia’s
war against Ukraine. This obscures the fact that the European Union and
many of its member states are, of course, important global players.** Eco-
nomically, Europe is clearly a heavyweight, but in many other areas, too,
Europe asserts political, cultural and even military power. Through the
WTO and its own economic and trade policies, Europe reinforces lasting
global inequalities and dependencies. Through economic, political and mil-
itary support, its conditionality, or more or less direct interventions, many
different conflicts are influenced, exacerbated or even initiated in favour of
Europe or individual European states. The “refugee prevention” policy in
Africa particularly shows how little Europe cares about the conditions in
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Africa itself and how strongly Europe tries to maintain or even expand the
control in its “sphere of influence” to pursue its own interests.

Much like the democratic deficit, the greatest difficulty in dealing with
Europe’s global role lies in its diffuseness. Unlike the old and new world
powers, which can be understood as unitary actors, it is much more dif-
ficult to apply such a view to Europe.’ The USA can be blamed for the
current situation in the Near and Middle East with the Iraq War and sub-
sequent occupation policy. At the same time, because some states opposed
the Iraq War, the fact that European states were also involved is mostly
overlooked. For those exposed to the global role of the EU and its member
states, however, the difficulty of clearly identifying responsible parties does
not alter the devastating effects. One can therefore agree with the call for a
greater geopolitical role for the EU, although this has a different meaning
than the definition typically associated with it. The EU must become an
identifiable actor but not to assert “European values” even more force-
fully in the world. Instead, by accepting its role of a global actor, the EU
should become addressable and accountable for its actions in the world.
It must also monitor its member states, if they do not act in concert with
Europe, with regard to what they do outside Europe and, if necessary, hold
them likewise accountable. Becoming a geopolitical actor and asserting
European values therefore means, above all, creating accountability and,
through it, enabling political and legal control and more legitimate forms
of global governance.

In the previous section of this chapter, I argued that we can only bring
together the various diagnoses of crisis and their associated demands in a
transnational structure such as the EU, which combines democracy, the
rule of law and global legitimacy. Otherwise, justified criticism may lead
to the justification of new domination. In view of the two deficits of the
EU we have highlighted, it becomes clear why the EU has so far not only
failed to function as this necessary structure but has itself also contributed
to exacerbating the diagnosed crises. Because the EU is denied (democratic)
legitimacy and is perceived as a mere instrument to enforce certain inter-
ests, it cannot offer procedures and institutions with which the intra-Euro-
pean debate on the appropriate handling of refugees and migrants can be
settled. The EU and its member states are not perceived as a constituent
part of a legitimate global world order, nor does the EU indicate much
effort to make it such a constituent part. There is therefore no reason non-
Europeans should recognise Europe’s supposed or real interest in being less
of a target for irregular migration. The two deficits are indeed related. They
both stem from the fact that the EU often fails to increase and improve
the control and accountability of decision-makers and rulers. On the con-
trary, it creates opportunities to exercise domination by concealing pos-
sibilities of control and accountability. The EU thus might have capacities
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with which transnational problems such as the refugee and migration issue
could be solved — but with its lack of legitimacy, it above all encounters
resistance from parts of the European populations as well as from refugees.

In the discussion of the various crisis diagnoses, I stated before that there
is no simple comprehensive solution to the migration policy stalemate. If
it now transpires that the EU is not immediately available as a structure
for discussing and deciding on diagnoses and claims, but we cannot do
without such a structure, the question is how we should change the EU to
provide such a structure. To avoid making the reform agenda implausibly
comprehensive, it may seem reasonable for us to address one of the two
deficits first. One might want to start at the foundation of the EU - i.e. in
its member states — or with the European populations. So, should the EU
first become internally more democratic: i.e. give European citizens more
control over European policies and create greater accountability to them?
There is, of course, much to be said for increasing these opportunities for
control and accountability. This would make it much easier to address
many of the other European crises, in particular the chronic financial crisis
and the associated dismantling of European social security systems through
unacceptable and unsustainable austerity measures. At the same time, the
possibly opposed effects of more opportunities for control and account-
ability for the European financial crisis and for the crisis of refugee and
migration policy are also the greatest obstacle to the primacy of inner-
European democratisation. One could understand the primacy of inner-
European democratisation as an expression of a “Europe first” strategy:
i.e. one might assume that democratisation goes hand in hand with the
commitment to give priority to European interests over “cosmopolitan”
concerns. But this cannot be the reason for democratisation. The reason
for democratisation is that no one should simply be subjected to the rule
of others. Therefore, there must be possibilities to control the exercise of
government and to hold those ruling accountable for it. The basic idea of
democratisation is therefore not one of empowerment but of disempow-
erment: those who have been able to exercise rule without control and
accountability are subjected to control and accountability. Of course, this
also empowers people, actors or interests to finally be able to assert them-
selves in the exercise of government, but it does not mean that the content
of how government is exercised has already been decided. Rather, democ-
racy means precisely that all those who are subjected to the rule jointly
decide how it is to be exercised and with what goals.

We should therefore not ignore the fact that democracy is used by cur-
rent populist movements to justify global relations of domination. That
democracy should express the will of those who are subjected to its deci-
sions means negatively that no one may simply be subjected to the will of
others. But the self-constitution into a democratic people does not exclude
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the fact that others are subjected to its decisions. The negative meaning
thus does not simply correspond to the positive meaning that a specific
people must be able to decide without regard for others. Who must be
able to decide depends much more on the scope of particular decisions
and the ability to control them rather than on the self-constitution or self-
perception of a group as a people.’® The normative call for a democratisa-
tion of the EU is only acceptable if we understand it in such a way that it
rejects undemocratic decision-making as a form of domination. It becomes
implausible when we understand it as an expression of the right of some,
or even many, to have their interests reflected in decisions. The right not
to be dominated does not directly imply the claim that some of one’s own
interests must be brought to bear in governance.

However, this also rules out the possibility of the EU first becoming a
better global player, for example, by asserting the primacy of the interests
of refugees and migrants over those of the European populations. Given
the strong asymmetries between the EU or its member states and refugees,
there may well be good reasons to prioritise the interests of migrants. But
these good reasons alone are not enough to make the EU a legitimate trans-
national actor. It would further forfeit its legitimacy through such measures
if it could only enforce the measures by denying European citizens control
and accountability — what we would have to assume under the current
circumstances with political majorities in many member states in favour of
stronger measures against refugees. Therefore, such a strategy of primacy
is also out of the question if the EU is to become an important instance of
a globally legitimate order.

2.4 How to Achieve a More Legitimate EU Capable of Solving
the Crisis of Refugee and Migration Policy

We have seen that there can only be a solution to the crisis in European
migration and refugee policy if — unless there is an alternative to the EU,
which does not appear to be the case — we overcome the EU’s legitimacy
problem. The EU’s legitimacy problem comprises two main dimensions: its
democratic deficit and its global role. Since both dimensions of the legiti-
macy problem are related, a strategy aimed at addressing one of the dimen-
sions first would not be very promising. How can the EU be sustained or
re-conceived as a transnational capacity for action and governance that
can claim legitimacy for itself so that a solution for migration and refugee
policy can subsequently be found within this structure?

If it is true that the EU’ legitimacy problem hinges primarily on the
two aforementioned deficits and their interconnectedness, then it must
first respond to the causes of the deficits. The deficits indicate that it is
dominating in nature and illegitimate and also perceived as such because
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it represents an immense capacity for action, governance, and interven-
tion that cannot sufficiently be controlled by those who are subjected to
this capacity and that those who exercise the capacity are not sufficiently
held to account. Thus, to establish its legitimacy, the EU must demon-
strate why it is allowed to exist as the capacity in question in the first
place. This argument is not, and cannot be, directly about the interests
that are satisfied with the capacity or the material problems it solves
because such solutions do not provide an answer to the control and
accountability issue. Normative theorists cannot simply derive norma-
tive claims from interests, human dignity, moral rights etc. and pretend
that this implies the legitimacy of a state, the EU or any other institu-
tion or actor when securing or implementing these claims. We cannot
normatively neglect the potentials of power and domination that come
with a governance structure like the EU or explain and justify them in
terms of the need to realise certain normative or non-normative interests
or claims. The existence of the capacity to govern constitutes in itself the
primary normative problem, such that it must first be explained again
and justified why there should be a shared interest in the EU as the gen-
eral capacity to govern.

In the first section of this chapter, I showed that the various normative
perspectives on the refugee and migration crisis, despite their major differ-
ences and perhaps even contradictions, converge in the call for a structure
in which all can decide on the common sphere of action. Such a structure is
the precondition for ensuring that the proponents of the respective perspec-
tives are not simply subjected to the decisions of others and can voice their
own perspectives. If the EU wants to use norms to structure the common
space, instead of dominating others, then all must realise that a common
sphere of action can only be structured in this way if all those subject to
the norms accept this structuring. That is not to say that all must accept
the respective norms, but there must be a shared understanding that struc-
turing the sphere using norms is better than structuring the realm only by
power. We can only expect such a shared understanding if everyone recog-
nises that some of their important concerns are being addressed in the con-
tent of the norms or in the procedures that define the norms. This precludes
the existence of a realm structured by norms, in which some simply impose
their favoured norms on others. But this does not imply — and this has
already been rejected before — that everyone must see their specific interests
reflected in decisions or norms. For many political contexts, it is sufficient
that it is possible and not generally ruled out that one’s own interests also
determine decisions and that decisions can, above all, also be revised if the
constellation of interests changes or new insights speak against earlier deci-
sions. To this end, some also believe it is necessary to ensure that majori-
ties cannot make certain decisions or that there are mechanisms to check
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whether majorities have been reached in a lawful manner: for example, in
the form of judicial review.

In the current situation, the shared sphere of action extends beyond the
nation state, not least because many economic, fiscal or environmental
decisions elsewhere have an impact on the opportunities in and of a nation
state, and also because some people do not accept the borders of nation
states and enter their territory without their authorisation. If it is also true
for this situation that the structuring of the realm by norms is better than
a structuring by power, then we must find something that could incor-
porate a shared understanding of the structuring by norms. And this is
exactly the essential reason the EU exists and why it is also indispensable,
at least within Europe and at least as a first step to a globally legitimate
order. Without it, the possibilities for the common structuring of the shared
sphere of action would be small, or they would be strongly pre-determined
by the distribution of power.

One can thus make a strong case for the EU and its necessity and at the
same time see in this a European value that is certainly in tension with
values elsewhere in the world and, of course, with some merely supposedly
European values too:*” empowerment of all who are subjected to the norms
through control over the norms and those who set and enforce them. This
reason only applies, of course, if the EU actually gives those who would
be inferior in the power constellation a greater stake in shaping the shared
sphere of action. The reason disappears or even becomes a reason for the
kind of resistance we observe in the field of migration policy when the
EU consolidates or even strengthens a given power constellation. The EU
would therefore have to prove in the first place that and how it makes
the hitherto powerless stronger — the previously mentioned empower-
ment through disempowerment of the powerful. Within Europe, it is quite
clear what this means: it must show that it is able to counter the economic
imbalance between Northern and Southern or Eastern Europe so that the
joint development of European policy becomes a counterweight against
mere economic power. The monetary policy of the ECB and the Eurogroup
over the last 15 years is clearly heading in exactly the opposite direction.
But the EU would also have to find ways to implement the same on a
global scale: i.e. to make itself indictable and contestable, especially vis-a-
vis the Global South. In view of dictatorships, corruption and all the other
problems that characterise the Global South, this is not an easy demand.
But Europe’s deprovincialisation and self-criticism in this respect would
already be an important step in signalling its willingness to establish more
legitimate global conditions.

The double move of the EU to make itself an authority for internal and
external control of the powerful and holding them accountable may sound
overly ideal and unrealistic in view of our situation. However, given the
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crisis we are currently facing, this move is the only thing we can aim for
at present because the crisis, as shown earlier, is ultimately a crisis of pub-
lic normativity and authority itself. After all, the EU’s legitimacy crisis is
driven by the various parties’ diagnosis that others use normative justifi-
cations to dominate them. In such a situation, seeking coalitions of those
willing to follow one’s normative programme and then using the combined
power to impose said normative programme cannot be an option. It under-
mines the meaning of normativity, which lies precisely in doing something
because it is commanded or permissible from a general (not to say objec-
tive or intersubjective) point of view and, in this way, subjecting oneself
in principle to the norms and perhaps even to the control of others. In the
mere imposition of one’s own normative programme, one denies norma-
tive authority to others and thus abandons the aim of not structuring the
shared sphere of action through power alone.

The phenomenon of irregular migration and how it is dealt with reveals
so much because it is here that the absence of shared normativity and the
different strategies to handle this absence become so clearly visible. Against
the backdrop of an EU striving to become a more legitimate actor, a better
European migration and refugee policy will first have to acknowledge that
current migration to Europe is a direct result of global inequalities and
injustices for which Europe is at least partly responsible. Europe should
stop its self-deception and admit that the attempt to build legitimacy at
home and thereby create additional normative powers for geopolitics has
failed. The unilateral closing of European borders undermines any claim
of the EU to be or to become part of a globally legitimate structure. This
does not mean that borders must always be open to everyone. The EU
does not have to become an actor that ensures that borders are open and
that migrants can live their lives wherever they want to live them. In this
respect, the acknowledgement mentioned before is not a prioritisation of
overcoming the second European deficit over the first democratic deficit.
But the EU can and must, from the outset, link the empowerment of Euro-
peans, who have so far been unable to control European politics, to the fact
that this empowerment, which is actually a disempowerment of others, can
only work if all Europeans accept more fundamentally that they can only
normatively structure common spheres of action by rejecting mere power
and domination.

If the EU succeeds in combining disempowerment and empowerment
in the aforementioned way, then it can justify itself as a transnational
capacity for action and exercise governance that can claim legitimacy.
This will not be easy, of course, because the first step will be the frustra-
tion of expectations: precisely because you have a certain normative goal,
you must first be willing to subject yourself to a structure which may
result in you not achieving your goal. The success of this first step will
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not then be as unrealistic as it might seem at first, when those who sub-
ject themselves discover that in the joint subjecting, they actually acquire
capacities for control and steering. And if it is clear to all those involved
that they only have these capacities as part of their joint exercise, then
this also sets the stage for moving beyond the stand-off of irreconcilable
claims in the area of refugees and migration and for ending the crisis in
this area. Even then, there will be no simple solution to the issues that
arise when it comes to refugees and migration to Europe. Perceptions of
what is unjust or legitimate, and consequently what does or does not jus-
tify claims by migrants or parts of European populations, will continue to
diverge widely. However, we could assume that then some key points of
conflict stemming from domination or from injustices within and outside
Europe will become more of a focus and will actually be addressed. Given
the advance of power and interest politics that we are witnessing in many
places, it would certainly be no small feat to have a forum and a powerful
institutional structure in the EU that could counter this with inclusion,
consultation, and democratic decision-making.

Notes

1. <https://ec.europa.eu/commission/presscorner/detail/en/IP_20_1706> [July 27,
2022] (emphasis in the original).

2. Cf. <https://eu.boell.org/en/2021/07/28/and-yet-it-moves-monitoring-debate-
new-eu-pact-migration-and-asylum?dimension1=anna2021> [July 27, 2022].

3. Cf. for a broad discussion of the different areas and dimensions in which one
can speak of a crisis of the EU Riddervold/Trondal/Newsome 2021.

4. Tuse the term “crisis” in this article in a broad sense to mean that there was an
established way of dealing with problems of a certain kind - i.e. a routine — but
that this way is no longer effective. The mere suspension of a routine, however,
does not yet constitute a crisis. Such suspension only becomes a crisis when it is
accompanied by the fact that problems are not (or no longer) being dealt with
but continue to exist and need to be dealt with. Cf. Matthias Hoesch’s chapter
in this volume for a more precise discussion of the concept of crisis and its
applicability to the European refugee and migration situation of recent years.

5. “Authority” is understood here and in the following as the capacity of persons,
institutions or structures of persons and/or institutions to configure spheres
of action and to direct and control action within them. Authority thus also
allows, above all, the determination of who has which obligations and rights
in conflicts and the resolution of such conflicts conclusively. But authority con-
sists not merely in coercive power. The capacity to configure spheres of action
depends at least in part on the fact that a sufficient number of those who move
in these spheres ascribe to the authoritative person or instance the right to
legitimately dispose of or exercise the capacity. Authority thus exists in and
through the belief of a sufficient number of people that someone or an entity
is justified in exercising authority. This belief must itself have effects on the
duties under which the bearers of the beliefs see themselves vis-a-vis the person
or instance exercising authority. Cf. Larmore 2020, 41-47 on this distinction
between authority and legitimacy.


https://ec.europa.eu
https://eu.boell.org
https://eu.boell.org

\O o

13.

14.

15.
. Cf. Held/McGrew 2002.
17.

18.

Europe’s Migration Policy 55

. This applies, for example, to the 2016 EU-Turkey deal, in which it is not clear

whether and how it is compatible with existing EU law and how key bodies,
such as the European Parliament or the European Court of Justice, may react
to the deal and its implementation. Cf. Carrera/den Hertog/Stefan 2019.

. Cf. in this sense, by contrast, Hadj Abdou 2021.
. Cf., for instance, Mouffe 2013.

. Cf. the overview in Blake/Smith 2020.

10.
. Cf. Owen 2016; Hoesch 2018.
12.

Cf., for instance, Singer 2002.

Cf. the rationale for the non-refoulement principle as an expression of the
shared responsibility to provide at least minimal protection to refugees, in
Owen 2020, 68-70.

Of course, this also applies to the development of the previously mentioned
and supposedly mutually beneficial deals, as Gerald Knaus, among others, pro-
motes them as a normatively justifiable solution to the refugee question. Cf.
most recently Knaus 2020.

It is worth noting here that the refusal of some EU member states to show soli-
darity with other states during the European financial crisis, forcing them into
austerity programs with devastating consequences for social security systems
and future democratic decision-making, became a paradigmatic case for a new
type of interaction between states in the EU. This paradigm then had problem-
atic consequences in the 2015 refugee situation, especially for the willingness
to work for common European solutions.

Cf. Sassen 2007, 217-218.

Normative questions in the first-person singular certainly differ from those in
the first-person plural. In both cases, however, an identity of the entity asking
the question is presupposed, and this distinguishes normative questions in the
first person from those that we will focus on in the following. There, it is a mat-
ter of determining what second or third persons or entities should do or can be
obligated to do without already presupposing an identity: e.g. a collective one.
The question whether “we Germans” should supply weapons to Ukraine can
also lead to obligations to do so or to refrain from doing so, but the obligations
depend on the binding nature of the “we Germans”. In contrast, the determi-
nation of obligations regarding whether or under what circumstances third
parties should or may supply arms to parties in a belligerent conflict is based
on generally existing obligations. Collective identities may well be brought into
play in this context, but they would not directly establish any obligations. They
would entail special obligations in a generally recognisable way if they were to
be relevant to the general obligations (and one can, of course, doubt with good
reasons that there is such a generally recognisable way of indirect justification).
Here, it is important to understand that “intersubjective validity” is not to
be confused with “objective validity”. One can very well and rightly argue
that every normative perspective claims “objective validity” for its statements.
However, “objective validity” need not be and is not always interpreted in
such a way that it consists in an insight shared by all. “Objective validity” can
also be determined by something else that brings about normative rightness or
goodness. In the previous passage, on the other hand, it is argued that “inter-
subjective validity” in the sense of the agreement of others to normative state-
ments is necessary when norms are to be used to structure social life, to serve
as a kind of public reason. In such situations, assumed “objective validity” is
insufficient for “intersubjective validity™.
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19.

20.

21.

22.
23.
. Cf. Niederberger 2017.
25.

26.
27.

28.

. Cf., most prominently, Moravscik 2002; Majone 2005.
30.

31.

32.

33.
34.

35.
36.

37.

Cf. for analyses of the problems left unaddressed because of the inability
of many to engage in decisions about transnationally applicable rules, for
instance, Wenar 2016.

Cf. on such a justification of a “right to migration” based on global injustices
Blunt 2020, 101-120.

And this does not even take into account that the respective others who are
accused of dominating are not identical to the other accusers. The “Global
North” as such does not exist any more than an all-encompassing subjected
and exploited “Global South” does.

Cf. Niederberger 2013.

Cf. Niederberger 2021.

Of course, the EU itself is not the solution for refugees and migration. It does not
integrate the normative cores of the three perspectives in the sense of a merging of
the three perspectives into a single one, as rejected earlier. Rather, it provides an
arena in which a solution can be negotiated without that solution contradicting the
normative cores of the three perspectives. The solution, however, would not have
to be one that corresponds to the three perspectives in all respects relevant to them.
Cf. in this sense also Habermas 2015.

Cf. Weiler 1999 and, as an overview of the debate since the 1990s, Fossum
2016.

Cf., for instance, Grimm 1995 or Bellamy 2016.

The difference between the more recent conflicts and the input perspective in
the controversy presented before is that the input approaches were primarily
concerned with the “positive” opportunities of participating in policymaking.
What has become apparent in the conflicts of the last two decades is the rather
negative resistance to determination by others, which only some populist posi-
tions directly associate with the idea of a positive determination of politics by
the presumably unified “people itself”.

Cf. also the related diagnoses of “Politics against Policy” in Schmidt 2020,
259-290 or of a “Cycle of Authoritarianism” in Kreuder-Sonnen 2018.

Cf. on these difficulties even of member state governments to find the right con-
tact person or instance within the European structure for their concerns, the
report on the Greek government’s attempt to renegotiate the financial agree-
ments in the spring of 2015 in Varoufakis 2017.

Cf., for instance Fischer 2018 or van Middelaar 2021.

Cf. the numbers comparing the EU with the US, Russia and China in Moravscik
2017.

Cf. the attempts to do so in Hill/Smith/Vanhoonacker 2017.

Cf. for further discussion of these questions in democratic theory, among oth-
ers, Benhabib 2004; Bohman 2007; Abizadeh 2008 and Niederberger 2013.
Cf. the early attempt in the discussion on Europe to think of Europe in terms
of giving up claims to sovereignty and acknowledging the diversity in Europe
and especially the non-European world in Derrida 1992.
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3 Young and Ambivalent

A New Look at the Recent
Rise of European Values, Their
History, Precursors and Critics

Wim Weymans

3.1 Introduction

In today’s European political discourse, “European values” are often
invoked by both defenders of the European project and its detractors. The
various institutions that represent the European Union (EU) refer to val-
ues to defend and legitimise their policies while their opponents likewise
invoke these values (albeit often interpreted differently) to criticise these
very same policies. Liberal defenders of the European project today often
portray it as the embodiment of secular (European) values such as dignity,
human rights and democracy and suggest that this project finds its roots
in the defence of these values. Yet a quick look at the actual origins of the
EU allows us to see that these values were not prevalent in the early days
and that their explicit use is thus more recent than what some EU officials
would have us believe. Moreover, if they were used at all in the post-war
years, it was in a conservative Christian meaning that differs from both its
current liberal and illiberal uses. Liberal European values as we know and
use them today are, it turns out, not age old but quite young.

This chapter is structured as follows. After a few methodological remarks,
I will look at the Cold War use of values by a particular group of conserva-
tive politicians and the Council of Europe. Third, I will examine how, from
the 1970s onwards, the European Community tried to legitimise its project
by invoking a European identity and the ideal of a social Europe. Only
after these notions proved less useful did the notion of “European values”
gradually begin to replace them. As European institutions and politicians
increasingly used the term “European values” when legitimising the Euro-
pean project, references to these values became mainstream, albeit with a
different meaning — more abstract, less partisan and less religious — as I will
explain in a fourth section. Fifth, and moving closer to the present, I will
show how the current populist critique of liberal European values differs
from its conservative predecessor. Sixth, I will focus on the tension between
liberal values and the neoliberal policies they are often said to legitimise.
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Seventh, I will examine how defenders of liberal European values and their
populist critics have more in common than one would expect, since they
both use values in a defensive sense to exclude people (migrants) or ideas
(political debate). I will conclude this chapter by suggesting possible ways
out of that predicament by calling for more debate.

3.2 A Ciritical Perspective on Values and Their History

Where social scientists try to examine values as objectively as possible
(in the European Values Study, for example), politicians and institutions
instead use values as normative tools that are meant to legitimise political
projects (and delegitimise others), which implies that values are “valued”
differently, depending on who invokes them. Although politicians, when
legitimising their policies, arguably always — implicitly or explicitly —invoke
certain values such as security, solidarity or equality, explicit references to
“values” as such are somewhat less common. While British politicians, for
example, increasingly speak about “British values”, Irish politicians rarely
refer to “Irish values”. Yet in what follows, I will mainly concentrate on
this explicit (and not so obvious) use of a term such as “European values”.
Why and when did European institutions, at some point in their history,
start to explicitly invoke that term?

Traditionally, this question has been addressed by institutions and schol-
ars! who often assume that values are mostly a good thing and that their
allegedly long history represents progress (thus concealing their potential
ideological side effects or costs). Instead I will follow Nietzsche when he
wrote that “we need a critique of moral values, the value of these values
should itself . . . be examined — and so we need to know about the condi-
tions and circumstances under which the values grew up, developed and
changed”.? Rather than seeing values as naturally “good” and their seem-
ingly long history as one of inevitable progress, such a critical perspective
instead questions the use of values as well as the actual origins their defend-
ers often look away from.? Unlike a traditional history of values, such a
critical approach emphasises change (rather than continuity), historical
contingency (instead of necessity) and a focus on the wider context and on
the impact that values (fail to) have (rather than on just values themselves).

Such an approach requires a conceptual analysis to help differentiate
between different definitions of the concept of “European values”. But it
also necessitates a historical awareness of the context and impact of values
and the different functions they serve. After all, a term such as “Euro-
pean values” did not always have the same scope, salience or impact it has
today. Moreover, there are different definitions of what “European values”
mean — definitions that sometimes clash and are at times incompatible.
When critically examining the political use of “European values”, T will
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thus not just investigate what they mean (i.e. what does “European” refer
to in European values, and what is it opposed to?) but also see how, when
and why — and in what contexts — the term is used. I will also look at rival
concepts that they replaced while assessing the price one must pay for using
one concept rather than another.

3.3 The Conservative and Christian Cold War
Origins of European Values

Unlike what is often suggested by European institutions today, until the
1990s, these institutions hardly invoked values and instead kept their tech-
nocratic focus on the single market they were meant to create. In fact, “the
1951 Treaty of Paris establishing the European Coal and Steel Community . . .
made no mention of ‘democracy’ or ‘human rights’, and neither would the
1957 Treaty of Rome establishing the European Economic Community”.*
If values were mentioned at all back then, they were mostly peace (think,
for example, of Schuman’s famous declaration of May 9, 1950)° or rec-
onciliation rather than values invoked nowadays such as democracy and
human rights, which were conspicuously absent in those early days.

All this is not to say that values such as the rule of law and human rights
were completely absent in Europe’s post-war years. They were explicitly
invoked, not by the European Community (the EU’s predecessor) but by its
less consequential sister institution, the Council of Europe (1949) and the
European Convention on Human Rights it helped to create (in 1950) and
defend through the European Court of Human Rights since 1959 in Stras-
bourg.® It was here that the language of values and human rights was used,
albeit in a very specific way, serving a particular conservative ideological
agenda, attacking the left in general and communism in particular. As his-
torians such as Samuel Moyn and Marco Duranti have recently shown,
when the Cold War began in the post-war years, the European Conven-
tion on Human Rights was mainly concerned with “ideological signalling
about the values on which Western European identity depended”, and it
“emerged thanks to Britain’s commitment to the ‘spiritual union’ of West-
ern Europeans against communism”.” This discourse was indeed used by
conservative British politicians such as Winston Churchill and, later, Mar-
garet Thatcher, amongst others.

This conservative vision of values — which survives in certain conserva-
tive circles today — is characterised by the following features. First, it sees
values as being embedded in a common civilisational or “spiritual” foun-
dation that is Europe’s Christian heritage. Such an invocation of a Chris-
tian heritage may not have sounded all that strange in the post-war years,
given that the European continent was by no means as secularised back
then as it is today.?
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Another key feature of this discourse is that values were regarded as
Europe’s legacy to the world, in part through a process of colonisation and
imperialism, with Churchill as their obvious defender. And while post-war
Europe appeared as a peaceful endeavour that broke with a long tradi-
tion of European wars, it is worth noting that when the first European
institutions emerged after the war, European nations still often brutally
dominated large parts of the world through their colonies.” So, while the
brutalities on the continent had ceased, overseas they still continued in
various forms and were often committed in the name of (and legitimised
by invoking) “civilisational values”. As late as 1988, Thatcher unapolo-
getically talked about Europe and its values in this colonial sense when she
declared that “the story of how Europeans explored and colonised — and
yes, without apology — civilised much of the world is an extraordinary
tale of talent, skill and courage”.!” It was in that same sense that “spir-
itual” values, associated with talk about Europe’s humanism and civilisa-
tion, were denounced by anticolonial thinkers such as Frantz Fanon, who
stated in 1961 that “it is in the name of the Spirit, meaning the spirit of
Europe, that Europe justified its crimes and legitimized the slavery in which
it held four fifths of humanity”.!" Sartre agreed when he declared that “our
beloved values are losing their feathers; if you take a closer look there is not
one that isn’t tainted with blood”."?

Values were seen as European in that they originated in Europe, but at
the same time, they were used by Europeans who saw it as their vocation to
export these values to “the Free World”. By “European”, one did not mean
that they were limited to Europe — other continents were welcome to adopt
them too — but rather that Europe was referred to as their exclusive origin
(rather than their exclusive destination). A successful example of the export
of European values was the United States (US). Once more, Thatcher:
“European values have helped to make the United States of America into
the valiant defender of freedom which she has become”.!® European values
in this Cold War narrative were therefore often seen as synonymous with
American, Western or transatlantic values. Europe had the merit of being at
the origin of Western values (which were therefore sometimes called Euro-
pean). But, thanks to the successful propagation of these values, Europe’s
values had now become American or Western values too.

As to the content, in this conservative narrative, European values were
mainly linked with centrist values such as liberty or the rule of law rather
than with left-of-centre values such as, say, solidarity or equality between
men and women. The supporters of the European Convention on Human
Rights were, after all, mainly “interested in using Europeanization as a way
to combat domestic socialism, in an era when the popular and ideological
appeal of social democratic ideals and communist ones were rising to new
heights”.'* For many among them, “the objective of post-war European
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unification on the basis of human rights principles was to roll back the
dramatically enhanced positive role of the nation state in economic and
social policy”.” The anti-communist invocation of values and human
rights was more than just about words as they were intended to have a real
impact through the European Court of Human Rights that would favour
conservatives at the expense of advocates of a powerful post-war welfare
state. The creation of a European supreme court “was widely regarded as a
mechanism for realizing what socialists described as a conservative agenda
too unpopular to be enacted through democratic means”.'¢

Yet even when conservative or Christian values were not explicitly
invoked in the technocratic project of a European Community, it is often
suggested that this community too was nevertheless implicitly influenced
by Christian, and especially Catholic (rather than Protestant), values, ideas
and actors. After all, the argument goes, “the founders of the European
Community — Alcide De Gasperi, Konrad Adenauer, Robert Schuman —
were all Christian Democrats”.'”” Moreover, it is further suggested that
Christian democratic parties were inspired by Jacques Maritain’s personal-
ist defence of values such as democracy and human rights. Although they
did not explicitly invoke “European values”, it is undeniable that post-war
Christian politicians were involved in a European transnational peace pro-
ject that sought to limit state power and defend democracy and rights. Yet
it is important to contextualise this involvement, see it for what it was, and
not confuse it with later evolutions.

From a historical perspective, this involvement was quite new. Until the
Second World War, Christianity broadly subscribed to an anti-modernist
world view, had been suspicious of modern democracy and individual
rights and “mostly stood for values inimical to those we now associate
with human rights”.'® This began to change in the mid-1930s, when Pope
Pius XI realised “that totalitarian states of the left and even of the right
threatened the moral community”,"” and his successor, Pope Pius XII,
started invoking the language of human rights founded on human dignity
during the war.?® Around the same time, the Catholic intellectual Maritain
redefined rights and democracy as a Christian legacy, albeit in a neothom-
ist and conservative sense.?!

After experiencing first hand the evils a totalitarian state could inflict,
Christian politicians arguably also became keen on limiting state power
both at a national level (Germany’s new federal structure, for example) and
internationally (hence their advocacy for a European Community that was
in part meant to limit the power of nation states). As Miuller explains, for
Christian democratic politicians,

[N]ational sovereignty . . . was something to be feared. These leaders
advocated subsidiarity and a Europe united in its “Christian-humanist”
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heritage (the particulars of which were not to be discussed all that much,
as long as they added up to anti-communism).??

Centrist Christians were indeed suspicious not just of a state dominated by
the totalitarian right but also of a state that furthered the interests of the left.

So if Christian politicians discovered the value of democracy in those
post-war years — they were called Christian democrats after all — theirs was
still a specific conservative idea of democracy that was also deeply suspi-
cious of popular sovereignty and saw true democracy (and the European
project) as a way to limit the unbridled expression of the people’s will or
the nation state. For them, “European integration . . . was part and parcel
of [a] comprehensive attempt to constrain popular will: it added suprana-
tional constraints to national ones”.?

Yet one should certainly not overstate the role Catholicism (or Mar-
itain’s personalist ideas) played in the origins of the European Commu-
nity. It is true that the Vatican, especially under the leadership of Pope
Pius XII (1939-1958), was said to favour the European construction as
a third force acting as a counterweight to Washington or Moscow.?* But
the Vatican had little to no influence on the European Community.?> And
when Catholic politicians cooperated at all in these post-war years, they
were mainly motivated by their shared anti-communist stance rather than
by ideals of European federalism, let alone values (other than perhaps
peace).?® Moreover, many of Europe’s so-called founding fathers were not
particularly Catholic (e.g. Paul-Henri Spaak or Jean Monnet), although
admittedly, they made occasional references to distinctly Christian values
such as respect for the human person or a Christian civilisation,?” which
can be considered an illustration of the predominance of Christianity in the
post-war years. Lastly, Maritain’s personalist ideas in reality hardly found
their way into post-war Christian democratic party programmes.?®

Interestingly, this civilisational anti-communist defence of values was
also popular in Central and Eastern Europe, where it resonated with
Church leaders (e.g. Karol Wojtyta in Poland, the later Pope John Paul II)
and intellectuals such as Milan Kundera. Ironically, conservatives in the
West had been so successful in attacking communism that many in the
West no longer saw Eastern Europe as part of European civilisation. As
Kundera lamented, “[I|n the eyes of its beloved Europe, Central Europe
is just a part of the Soviet empire and nothing more”.?” This prompted
Church leaders and intellectuals to stress that the East belonged to Europe
rather than to Russia. The newly elected Polish pope, John Paul II, declared
in 1982 that the “soul of Europe remains united because, beyond its com-
mon origin, it has similar Christian and human values”.?° In a more secular
vein, Kundera reminded the West that people from Central Europe too
were part of European civilisation rather than of Russia.’!
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Although European values are today meant to appeal to everyone, from
left to right, initially these values were thus especially invoked by a par-
ticular tradition — conservative, anti-communist, Christian and (mainly)
Western European — meant to exclude others (especially communists) and
protect one’s own interests. This partisan appropriation of values by con-
servative forces probably explains in part why these values were rarely
explicitly used by the European Community to define itself, at least as long
as the Cold War lasted. It also explains why, until the end of the Cold War,
the European Community had to look for different, less partisan concepts
to legitimise its project, especially when that need for legitimacy increased
from the 1970s onwards.

3.4 A “European Identity” and a “Social Europe” as New
Legitimations of the European Project (Early 1970s
to Late 1990s)

It is fair to say that until the 1970s, neither the European Community nor the
Council of Europe and its human rights instruments amounted to much. As
Moyn points out: “[B]y the mid-1970s the European Court of Human Rights
had decided only seventeen cases”, and it was only in the middle of the 1980s
that the number “approved for court consideration skyrocketed”.’? Until
then, the technocratic European Community in turn did not (yet) impact
people’s daily lives and therefore still by and large enjoyed the passive and
indifferent “support” of the wider public (which would later be called a “per-
missive consensus”), and so it was not yet in need of much legitimation, let
alone a discourse about values. Two shifts would slowly change that.

First, there was the enlargement of the European Community. It was
no coincidence that one of the first official reflections about what Europe
meant and stood for emerged in 1973 in the context of the first enlarge-
ment that welcomed Denmark, the United Kingdom, and Ireland. Back
then, the foreign ministers drafted a now-famous declaration in which they
mused about Europe’s identity and its relationship with the wider world.*?
In order to position themselves in the world, they arguably first needed to
know what they stood for. Likewise, an enlargement of the club presup-
poses that one has an idea of what the club represents. In 1973 the for-
eign ministers saw much potential in the concept of a “European identity”,
although they did mention in passing their “cherished values” or “common
values and principles”.’* As we now know, this would later change.

The second shift was the increasing necessity to establish a connection
with the wider public and the need to legitimise the European project in
order to convince voters of its merits. This need slowly emerged as that
public was gradually discovered and given a voice at a European level.
As early as 1974, the first Eurobarometer was launched,* and in 1979
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the first elections for the European Parliament were organised. In order to
enable participation in these elections, European political parties were cre-
ated, such as the Christian Democratic European People’s Party in 1976.
As part of its ideology, that party created the myth of the aforementioned
Christian democratic “founding fathers”, whose work on the European
project needed to be continued.** Newly elected members of the European
Parliament had work to do because “starting in the 1970s observations
had emerged that the European integration actually prompted a ‘demo-
cratic deficit’ — an expression that appeared in 1979”.37 Moreover, after a
long period of highly successful economic expansion, hitherto prosperous
Western nation states were hit by a deep economic crisis in the mid-1970s,
which meant that citizens and politicians increasingly looked to Europe for
help and a way out of the crisis.

Inspired by the necessity to define Europe vis-a-vis the world and its
citizens, from the mid-1980s, the newly installed European Commission —
headed by its ambitious new president Jacques Delors — launched various ini-
tiatives to make Europe more visible by introducing symbols and to develop
a sort of “nation building” at a European level and to refer to concepts such
as European identity, culture or civilisation.’® If values were mentioned in
this context, they were part of these larger, more substantial concepts.

Apart from reviving the original ideal of a “single market” and the
more cultural ideal of a European identity that had been emerging since
the 1970s, the Delors Commission added a new term of its own, that of a
“social Europe”, which became widely used from the mid-1980s onwards.
The idea was that the economic benefits of the single market were meant
to be redistributed amongst all Europeans.’® In 1988 Delors, for exam-
ple, called for “a concrete and productive social dialogue at the European
level”* as one initiative that clearly shows “the social dimension of the
European construction”.*!

At first, and probably in part as a result of these policies, things looked
promising for the newly relaunched European project headed by Delors.
Indeed, popular support for the European Community was arguably never
higher than between the mid-1980s and 1992, in large part due to the
1992 target for launching the single market.*? Until the 1990s, both the
enlargement and ideas to increase public support were seen as compatible
with ideals of constructing a strong, substantive European identity and the
dream of a social Europe. But in the 1990s, this slowly changed.

When it came to the enlargement after the fall of the Berlin Wall and the
end of the Cold War, the European club was about to widen substantially
eastward. The bigger the club became, the harder it would become to find a
substantial common denominator. The concept of a substantive cultural or
civilisational European identity that had still been considered useful until
then now appeared less appropriate. It was arguably harder to talk about a
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shared substantive identity when it involved preparing for the inclusion of
more than 20 member states (from the 1990s onwards) instead of just 9 (as
in 1973). For example, Europe increasingly faced the “problem of finding
memory frames that could appeal to all European societies”.*

Yet the relationship between the European Union (as it was now called)
and the wider public also changed. A brief period of “euro-enthusiasm”
and a “permissive consensus” was followed by a more (euro)sceptical atti-
tude among the public and a so-called “constraining dissensus” that lives
on today, whereby the European peoples no longer automatically share the
more ambitious European projects and the references to a European iden-
tity that accompanied them. Even inside European institutions, bureau-
crats had often been wary of talk about a substantive European identity or
civilisation since that was seen as potentially divisive, which was why they
preferred abstractions instead. But it was especially outside Brussels that
the idea of a concrete European identity was frowned upon, particularly
in the relationship with an increasingly suspicious public. As a result, “the
efforts to develop state-like symbolism and imagery (like the flag, a mem-
ory and cultural policy, a citizenship) . . . met strong limits, related both
to the indifference of individuals and to the resistance of member states”.*

One can speculate as to why “the people’s own nation” remained “over-
whelmingly the strongest point of identity” and why, “by contrast, emo-
tional association with a European identity was extremely weak” despite
repeated efforts to create such an identity.* Was it because of the fact that
Europe — unlike nation states (or the US), which constructed their identities
more or less from scratch — had to deal with strong pre-existing national
identities?* Or was it because a “European identity” was seen as refer-
ring to a single identity that can be seen as hard to reconcile with Europe’s
motto “united in diversity”? Just as EU institutions try to avoid speaking
about “the European people” in the singular,*” the use of a single European
identity may likewise be seen as too risky.

All this may explain why in the early 1990s “the Twelve dispensed with
the identity prose”, thus undermining “the rhetoric about a shared past or
a common civilisation”.*® It is true that attempts to construct a more sub-
stantial European identity did, in part, continue beyond the 1990s, in the
form of, for example, the constitutional treaty in 2004 intended to make
the EU more like a state, including its own symbols, laws and constitu-
tion.*’ Yet the rejection of this same constitutional treaty in 2005 by French
and Dutch voters, which was at least in part attributed to these renewed
efforts at European nation building, probably represents the provisional
endpoint of serious attempts to build a cultural or substantive European
identity, at least within the European institutions.

Given that for various reasons the idea of a cultural or substantial Euro-
pean identity was no longer seen as a suitable prospect for keeping Europe
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together, politicians had to turn to alternatives, such as the aforementioned
ideal held by Delors of a social Europe. In the wake of his social agenda of
the 1980s, the idea(l) of a “social Europe” — or, from the 1990s onwards,
that of a “European social model” - lived on and existed in part alongside
the ideal of a cultural “European identity”, especially in the first decade
after the turn of the century, when such notions were still widely invoked.

But the notion of a “European social model” proved likewise problem-
atic, if only because a welfare state at a European level is lacking®® and
because in reality there are multiple social models in Europe, not just one.’!
Moreover, in the 1990s, European countries reformed their welfare states,
often in the name of policies that resulted from their membership in the
European Union, which arguably became gradually more neoliberal, espe-
cially as a result of the constraints imposed by the creation of the monetary
union in the 1990s. The references that were made to Europe’s social model
in the post—Cold War years thus increasingly rang hollow in a world where
this social model came under pressure as a result of the rise of (transatlan-
tic) post—Cold War neoliberal policies associated with globalisation and
“third way” or “new labour” welfare state reforms represented by social
democratic politicians such as Tony Blair (UK prime minister from 1997
to 2007) or Gerhard Schroder (German chancellor from 1998 to 2005),
both preceded in the US by Bill Clinton (US president from 1993 to 2001).
In Europe even these newly elected social democratic leaders appeared to
further promote liberal policies,*? albeit not to the same extent as in the
US. As a result, references to a social Europe now increasingly risked being
perceived by many voters as hollow slogans that social democratic leaders
used to embellish the de facto predominance of neoliberal policies instead
of credible promises (as they still did in the second part of the 1980s). In
addition, the newly arrived “Central and Eastern Europeans . . . after long
years under communism, were dead opposed to excessive market regula-
tion”.*3 Probably as a result of these and other factors (such as the fallout
of the financial crisis of 2008), notions such as a “social Europe” and a
“European social model” were used less and less after 2010, and a new
term was thus called for. This is where “European values” came in.

3.5 The Rise of European Values (From the Late 1990s
to the Present)

If Europeans cannot agree on a substantive European identity (let alone a
common history or social model), at the very least, they can all try to share
an allegiance to some minimal abstract principles such as “European val-
ues”. Or, as Ian Kershaw puts it,

Perhaps the illusive search for a European identity is in any case unnec-
essary as long as citizens of Europe’s nation states are committed to
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upholding in individual countries the common key European principles
of peace, freedom, pluralist democracy and the rule of law.**

Apart from being minimalist and abstract, values also had the advantage
that, unlike a European identity or a “European social model”, which were
used in the singular, values were seen as many, as a list of values, from
which everyone could choose the value they liked the most.

These pluralist and abstract characteristics made these values flexible and
non-demanding and thus suitable to accompany, legitimise and distract
from neoliberal policies that proved in themselves insufficient to justify the
European project (probably because they lacked the will and capability of
delivering prosperity to everyone or simply did not live up to its promises,
such as the failed “Lisbon agenda” that was launched in 2000).

Before they could become a useful tool to represent the European Union
as a whole rather than just one of its more conservative ideological cur-
rents, the language of “European values” first had to be extracted from
its prior “embodied” or concrete civilisational and religious-conservative
Cold War use and recycled in a less particular and ideological sense. After
all, in an increasingly secularised Europe, “a self-definition of Europe as
actively embodying the values of western Christendom is . . . now unten-
able”.* As the discourse of values thus became more universal and inclu-
sive — and the left now also started adopting it — it became more abstract
and less associated with a conservative Christian ideology. It was their plu-
ralist, minimalistic and abstract characteristics — what remained once one
stripped them of their conservative ideological civilisational legacy — that
made these values so appealing.

The idea of a substantial single and common history, civilisation, cul-
ture, identity or a social Europe was thus gradually replaced by a rather
vague list of democratic “values” (which proved hard to enforce). Once
one looks at abstract “European values” mainly as a more suitable mini-
malist substitute for a “European identity” or “a social Europe” as tools
to create common ground, they then appear in a different light: less as
a timeless bedrock of European civilisation and more as a “second best
option”, a “consolation prize” after the prior failure of the more ambi-
tious and demanding idea of a substantive European identity or of a social
Europe.

The slow rise of European values happened at a point when “rival”
notions such as a “European identity” or a “social Europe” were still
actively used. Just as the ideal of a European identity began to appear in
official documents ten years before it was deployed on a larger scale, so
European values first appeared in the treaties before their use widened,
and they gradually replaced other notions. Starting with the 1992 Maas-
tricht Treaty, when the European Community renamed itself the European
Union, values and principles gradually became the new minimalistic way to
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legitimise that new European Union and to provide it with a new juridical
sense of commonality. Values were, for example, invoked in 1993 when
defining the criteria new member states had to meet before they could join
the European club. In the so-called Copenhagen criteria, values such as
“democracy, the rule of law, human rights and respect for and protec-
tion of minorities”*® now replaced the ideal of “European identity” that
was still prevalent 20 years earlier when talking about the first enlarge-
ment (also in Copenhagen). Values were explicitly mentioned in the 1997
Treaty of Amsterdam, which “clearly stated what those values were” and
“included a provision to sanction member states that deviated from the
EU’s core values”.”” They also appeared in the preamble of the 2000 Char-
ter of Fundamental Rights of the European Union,*® which would later be
incorporated into the Treaty of Lisbon in 2007. Values were also included
in the aforementioned European convention that led to the constitutional
treaty. In the debates on that treaty,

[R]eaching agreement on the values and objectives of the EU was rela-
tively easy, apart from an impassioned discussion about whether and
how to recognize the EU’s religious heritage. . . . In the end, the pream-
ble merely included a reference to Europe’s religious “inheritance”.>

Although the constitutional treaty was rejected in 2003, it was mostly pre-
served in a less ambitious version in the Treaty of Lisbon of 2007, exclud-
ing the references to European symbols but finally enshrining European
values in the famous Article 2 that starts as follows: “The Union is founded
on the values of respect for human dignity, freedom, democracy, equality,
the rule of law and respect for human rights”.?° Unlike the post-war years,
when European values were still closely linked with Christianity, “Christi-
anity” is not named in the Lisbon Treaty and served “purely as a source of
inspiration for democratic political values”.¢!

Apart from appearing in legal documents, European values have also
been invoked since the 1990s by philosophers such as Habermas, who was
pleading for a “constitutional patriotism” and later even went on to invoke
a “distinctive set of ‘European values’” as a “definition of the moral foun-
dations of Europe which puts social justice at the centre of a certain set of
values, and defines Europe as the Not-America”.®> Moreover the politician
and intellectual Vaclav Havel declared that “Europe’s rich and spiritual his-
tory . . . has created a body of incontestable values”, adding the following
rhetorical question: “is it not these values . . . which do matter first and
foremost and is it not . . . these values which give direction to everything
else?”®3

Since the 2000s, the term “European values”, which had until then
mostly been used by a small group of legal scholars, Europhiles, and
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intellectuals, was increasingly used in public debate about Europe. As a
result, “the multiplication of references to ‘European values’ has, since the
2000s, appeared as a new narrative claiming common normative roots but
in a non-committal and flexible voice”.** This reflected a broader trend
in European societies in which politicians started invoking values more
widely, also at a nation state level.*

Values in a minimal and secular sense now appear to have become the
leading legitimisation of the European project and of initiatives to further
that project. If Europe now talks about, for example, programmes to pro-
mote remembrance of its past, then it is with the aim of — in the words of
the European Commission — “bringing Europe closer to its citizens by pro-
moting Europe’s values and achievements, while preserving the memory of
its past”.°® Also, any residual reference to the “European Model of Soci-
ety”, for example by Barroso, then European Commission president, were
framed in terms of values as, for him, the financial crisis of 2008 was also
first and foremost “a crisis of values”.®” When the European Union was
awarded the Nobel Peace Prize in 2012, it described itself as “a community
of values”.®® And in his project for a European renaissance, French Presi-
dent Emmanuel Macron emphasised that “a market is useful, but it should
not detract from the need for borders that protect and values that unite”.®’
Although this abstractness and plurality of values allowed Europe to unite
itself in new ways, it also created new divisions.

3.6 A Populist Critique of Liberal Values (And How It Differs
From Earlier Conservative Versions)

In more recent years, we can witness tensions between the new, more abstract
version of European values and a populist conservative critique of these val-
ues. As European values became more abstract and more universal and were
also embraced by the left, they were now challenged by opposing views on
values by populist forces on the right and by governments in Central and
Eastern Europe in particular. Of course, one needs to be careful not to essen-
tialise “the West” or “Central and Eastern Europe” (as if “Western Europe”
didn’t have any issues with populists).”” Moreover, when conservative groups
lobby in Brussels by arguing that “policymaking ought to reflect the fact
that European values have historically been Christian values”,” they do so
on behalf of the religious right in general and not just from Eastern Europe.

But at the same time, it is hard to deny that countries in Central and
Eastern Europe “had some specific features common to post-communist
societies”.”> The specific communist past in Central and Eastern Europe
which accounts for the use of European values in the Cold War years in
the West also partly explains why these values are currently used in a civi-
lisational sense (which echoes earlier conservative versions in the West) by
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some politicians in countries that had actually suffered from communist
rule and Soviet imperialism. For Rupnik,

[W]e can observe in these countries the return in a new (or wayward)
form of a discourse about defending national culture and European civi-
lization — today against Islamism coming from the South, as yesterday it
has been against Sovietism coming from the East.”?

Over the past years, Polish and Hungarian leaders in particular have
increasingly portrayed themselves as the true defenders of European values
and European civilisation — in a conservative Christian sense — arguing that
Brussels had forgotten and betrayed these values by diluting them when it
embraced liberal values instead. As the rule of law or the rights of women
or sexual minorities (for example) came under pressure in countries such
as Hungary or Poland,” many in the West saw this as a decline of the East
that had become increasingly illiberal. In the East, conservative politicians
retorted that they were just defending European values in their true con-
servative and Christian sense. In Poland, for example,

[T]here are nationalists and conservatives, mainly of Catholic denomina-
tion, for whom Europe only makes sense when it is Catholic, or at least
Christian, and for whom liberal values and the legacy of the Enlighten-
ment mean danger and destruction for Europe and for Poland.”

And in Hungary, Orbdn states that a (Christian) “national-cultural identity”
and its values come first. For him, European values are to be derived from this
national identity or values. As he explains: “We are not Europeans because
we have ‘common European values’[;] this is a misunderstanding. We are
Europeans because we have [a] national, cultural heritage and values and we
can harmonise those values in a common alliance”.”® And later he declared
that “we believe Poles and Hungarians have a common path, common fight
and common goal: to build and defend our homeland in the form that we
want . . . Christian and with national values”.”” Elsewhere, “Orban defends
his hardline positions as not merely consistent with the EU’s fundamental
values, but as their true embodiment”.”® The “refugee crisis” in particular

has made it clear that eastern Europe views the very cosmopolitan val-
ues on which the European Union is based as a threat, while for many
in the West it is precisely those cosmopolitan values that are the core of
the new European identity.”

In particular, the actions of Angela Merkel, who was accused of “the

admission of migrants without limit in the name of ‘European values’”,°
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were perceived by some Eastern European leaders as a betrayal of what
they see as Europe’s true Christian values and roots. Leaders such as
Orban have been “attacking Brussels for enabling what he called an
‘invasion’ of refugees that threatened to ‘cast aside’ the bloc’s Christian
culture”.®

Although it would be tempting to stress the continuity between the
post-war conservative Christian discourse on values and contemporary
conservative populists,®> I believe that on closer inspection, these dis-
courses differ in important ways. Firstly, it is important to emphasise
that many actions by Orbdn - e.g. actively undermining the rule of
law — contradict the original conservative definition of values. Christian
democrats had indeed historically defended the very rights and the rule
of law that Orban violates, just as they defended Europe as a way to
limit the popular will, unlike Orbdn’s populism, which instead attacks
Europe by invoking an unbridled popular national will. And while val-
ues in the post-war years were embedded in a culture in which faith still
mattered, today’s

populist movements and the conservative right . . . champion Europe’s
“Christian identity” mainly in order to counter Islam. Such groups view
this identity as a matter of culture rather than faith; few populists attend
mass, and . . . the large majority of today’s right are religiously indifferent.®

(Perhaps with the exception of Poland). For these populists, “Christianity
is bound up with Europe’s identity, just as long as it does not interfere
with their daily life, lecture them on loving their neighbour or preach to
them about ethics and values”.®* It is worth underlining that the Catho-
lic Church itself “does not, at least in principle, reject immigration; on
the contrary, we know how much Pope Francis insists on welcoming
immigrants”.%

All this explains why the Christian democratic European People’s Party
has recently been divided over the issue of European values, especially
when it was pressed to take a stance against Orban’s illiberal policies.
While this quarrel (which eventually led to Orban resigning from the party
in March 2021) is often explained in strategic terms (focusing on the work-
ings behind how the European People’s Party dealt with Orban, keeping
him on board for too long for electoral motives), it also lays bare a fun-
damental conflict between three very different meanings of European val-
ues: the original pro-European conservative Christian version (which the
European People’s Party still in part defends), its post-Cold War secularised
version that Western European countries in particular now use to condemn
Orban and lastly, Orban’s own populist anti-European version of values
that is at odds with both.
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3.7 The Liberal (Political) Rhetoric of European Values Versus
Its Neoliberal (Economic) Reality

European values are often perceived as “liberal” values, in both mean-
ings of the word “liberal” — not just its political definition as furthering
values such as freedom and democracy but also “liberal” in the eco-
nomic sense, as defending “neoliberal” policies and interests, a defence
that ironically often arises in the name of noble liberal (political) values
such as freedom. On the left, thinkers such as Bourdieu remarked that,
in the end, Europe essentially prioritises economic values such as liberty
and “a whole set of unquestioned ends — maximum growth, competitive-
ness, productivity”.* For him, this is a betrayal of the true (political)
value of liberty because, by “drawing shamelessly on the lexicon of lib-
erty, liberalism and deregulation”, neoliberal policies “obtain the sub-
mission of citizens and governments to the economic and social forces
thus ‘liberated’”.%”

In this context, Eastern Europeans invoke a critique of colonialism to
remind Western Europeans of the “sins” they committed in colonising not
just the developing world but Eastern Europe as well. Unlike their Western
counterparts, especially Central and Eastern European countries — which
were part of an empire but never had an empire of their own and thus
lacked postcolonial guilt — could see themselves as victims of imperialism
or colonisation, first by the Union of Soviet Socialist Republics (USSR) and
now by Western Europe, legitimised in the name of noble liberal (political)
values. To take the case of East Germany, Garton Ash notes that “accom-
panying the economic largesse from west to east in Germany had been ele-
ments of what might be called colonialism in one country, with second-rate
West Germans lording it over Easterners”.®® And just as European coloni-
sation explains resentment in former colonies, likewise new member states
in Central and Eastern Europe resent having to comply with the demands
of the “old” member states during the asymmetrical process of accession
(which was also legitimised in the name of values). As Krastev explains,
“the new generation of leaders experiences the constant pressure to adopt
European norms and institutions as a humiliation and build their legitimacy
around the idea of a national identity in opposition to Brussels”.*’ Miiller
adds that “critics of developments in Hungary and Poland . . . should face
up to the fact that ‘liberalism’ has often been experienced not just as cut-
throat market competition but as powerful (Western European) interests
getting their way”.”® In Garton Ash’s diagnosis:

All current European populisms feed off an anger at the way in which
liberalism was reduced after 1989 to one rather extreme version of a
purely economic liberalism . . . but the impact of this one-dimensional
liberalism was particularly acute in post-communist Europe, with its
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raw advent of capitalism, sense of historic injustice and societies unused
to high levels of visible inequality.”!

When anti-communists in Central and Eastern Europe criticize Western
liberals for using seemingly universal and abstract values to conceal, fur-
ther and legitimise their own particularly “liberal” or “cosmopolitan” way
of life (or, even worse, their own Western economic interests), these anti-
communists unwittingly use Marx’s critique of values against Western lib-
erals. As Kopecek explains: “in a manner that is ironically similar to earlier
Marxist criticisms, many populists . . . oppose a mystified neutrality that
supposedly masks the will and interests of a domestic liberal minority elite
or the Brussels diktat”.”

The traditional Marxist accusation of hypocrisy — whereby seemingly
universal values are said to mask and (thus) further particular interests —
did not just come from certain populists in Central and Eastern Europe.
Using moral language in politics has always been tricky. The more institu-
tions identify themselves with moral values, the easier it becomes to accuse
these institutions of hypocrisy. One could indeed contend that abstract
European values are meant to distract from the de facto predominance of a
neoliberal agenda that fails to distribute wealth or protect the less well off.
Was it a coincidence that “solidarity” and “social justice” were not listed
as official values in Article 2 of the Treaty of Lisbon? Perhaps European
values, despite their “secularisation”, in fact still served conservative inter-
ests similar to those present during the Cold War.

In that context, it is interesting to look at which policies and values are
really enforced, as one could argue that it is these values that ultimately
matter most. It is striking that “the well-developed system of enforcement,
which conventionally undergirds policymaking in the EU, does not extend
to the fundamental values”.”® Critics who see values as a mere ideological
embellishment (or concealment) of neoliberal policies could contend that
this is perhaps no coincidence. Indeed, if governments in Poland or Hun-
gary violated the rule of law, at least up until 2022, hardly any effective
sanctions were taken, yet when the Greek government challenged austerity
policies in 2015, Europe did have both the means and the resolve to act
decisively and punish those who dared to step out of line.**

Moreover, in the case of the use of values in politics, the European Union
is accused of “double standards”: preaching in the name of values (typi-
cally abroad, such as “the EU’s defense of human dignity worldwide”)
while violating these same values (typically at home, for example through
“neoliberal and austerity policies that violate the human dignity of low-
income workers or the unemployed”).” Likewise, the way Europe chooses
to deal with the migration crisis (e.g. through its coast guard agency Fron-
tex, accused of illegal pushbacks that violate human rights) obviously
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presents a huge challenge for an institution that claims to defend human
dignity. When it comes to democratic values, Europe in many respects still
has a long way to go in order to start practising what it preaches (a fact
that Brexiteers handily exploited).

3.8 Europe’s Exclusivist Values Under Siege

As long as the Cold War lasted, values were used (by the Council of Europe
and by conservatives) to differentiate between Christian Western Europe
and its communist enemy. Once that Cold War ended, a secularised version
of these values was now used to unify an enlarged Europe and to define
its identity, place and mission in the world. In their new minimalist sense,
values are not just a tool to speak to European citizens or to new member
states (in the context of the enlargement) but to the entire world. Barroso,
for example, declared that the Europe he believes in is “a Europe that puts
its values at the heart of the relations with the rest of the world”.”¢ While
Brussels still promotes values worldwide, in the past years, it has done so
with less self-confidence than during the aftermath of 1989 when many
in the West truly believed that the entire world would subscribe to its val-
ues at a time of ideological optimism and self-confidence exemplified by
Fukuyama’s end of history thesis (which used Europe as an illustration).

One reason for Europe’s diminished self-confidence and optimism was
that its colonial past finally started to haunt its present.”” This means it
has now become harder to unapologetically praise European values and
the imperialism and colonisation they once legitimised, unless those using
these values first distance themselves from their conservative self-assured
colonial past and are shown to have a more universal self-critical future
(and Europe still has a long way to go in terms of dealing with its darker
past). So, as with their conservative predecessors, values are still meant
to be promoted around the world, but this time in a more modest way,
without the concrete civilisational or cultural content associated with their
post-war colonial predecessors.

But it is especially today’s increasingly illiberal world that explains why
the self-confident, outward-looking perspective that characterised both the
conservative Cold War language of values and its optimistic liberal succes-
sor at the end of the Cold War has recently come under pressure. As “lib-
eral” enlightenment values that were once seen as conquering the world
are now in retreat around the globe, in an era of authoritarian leaders such
as Xi, Putin, Bolsonaro and Erdogan, these values at times indeed appear
to find a safe harbour only in the Europe from which they came. As men-
tioned before, in the post-war years, values were seen as European mainly
because they had originated in Europe and would go on to conquer the
world rather than in the sense that they were applicable only to Europe.
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If these values are now seen as European, it is not so much in reference to
the Europe from which they came in the past (their origins) but because
of the Europe in which they may still have a future (their preservation). In
other words,

[W]here European leaders once spoke of “Western” values, increasingly
they speak of European ones. . . . Limiting “universal” values to the
European sphere shows a dearth of ambition but a practical admission
of the EU’s place in an increasingly illiberal world order dominated by
America and China.*®

Since the increased use of European values corresponds to a diminished
importance for Western or transatlantic values, it may thus signal an over-
all decline of the appeal of liberal values.

Just as illiberal forces who now claim to be the true defenders of Euro-
pean values in their conservative illiberal sense are governed by the fear of
losing their traditional way of life (associated by some with conservative
Christian values) and just want to preserve what is left, European liberal
elites are likewise fearful of losing their values in an increasingly illiberal
world with the rise of populism (especially since the Trump election).”’

This overall defensive position thus lays bare an uncanny resemblance
between the European liberal discourse of values and its illiberal populist
critique.'® Although the new abstract definition of European values was
supposed to be more inclusive and universal than both its conservative pre-
decessor and its illiberal detractors, in all cases values ultimately still served
the same goal: namely, to define, limit and thus exclude. In the Copenhagen
criteria of 1993 and the Laeken Declaration of 2001, these were still liberal
limitations since European leaders stated that “the European Union’s one
boundary is democracy and human rights. The Union is open to countries
which uphold basic values such as free elections, respect for minorities and
respect for the rule of law”.'! Yet values could also become conservative
exclusivist ammunition, for example against the accession of Turkey to
the EU. During the campaign in France against the failed constitution in
20085, “Chirac . . . distanced himself from Turkish accession” and “stated
that Turkish traditions were ‘incompatible with Europe’s values’”.'%> All
this highlights that values, just as human rights, “have been not so much
about the inclusion of the other as about policing the borders and bounda-
ries on which threatening enemies loom”.!% In that exclusivist tradition,
European values are currently often used to differentiate the EU from other
parts of the world such as China or Russia and even the US.

Moreover, the migration crisis that has haunted Europe since 2015
showed that European values, despite their alleged universalism, often did
not apply to the treatment of refugees who appeared at Europe’s increasingly
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fortified external borders. Although Macron declared in 2019 that he
believes in “a Europe that protects both its values and its borders”,'™ in
reality, borders often trump liberal values. The debate in 2019 surrounding
the new von der Leyen Commission about the protection or promotion of
the European way of life showed that values can easily be interpreted in a
more substantial sense that is partly akin to both its original conservative
meaning in the post-war years and the current illiberal populist critique of
liberal European values. The “refugee crisis” thus makes painfully clear
that despite the differences between the EU’s universalist liberal defence of
values and its populist illiberal conservative critics, in reality, both often
use values in an exclusive sense.

3.9 Democracy and the Need for Political Contestation
of European Values

The critical historical approach adopted in this chapter has revealed that
the current liberal use of European values by European institutions was
preceded by a rather different use in conservative Cold War Christian cir-
cles. By secularising these values after the end of the Cold War, European
policymakers attempted to transcend and forget these Cold War precur-
sors. The fact that populist forces invoke values that, at first sight, come
close to their original sense (albeit this time to undermine rather than to
strengthen Europe or the rule of law) shows that it may perhaps be wise to
acknowledge the many political meanings that such a contested term can
have.

Given this tension between European liberal secular values, their more
substantial conservative predecessors and their current populist critique,
what, then, would be an appropriate way to talk about “European values”
today? To many, the abstractness of those values implies an increased risk
of confusion, as these values could now mean different things to different
actors. As Duranti puts it: “EU officials . . . increasingly resort to describing
Europe as a ‘community of values’, but they seldom provide a vivid por-
trait”.'® Also, Mos suggests that the fact that “the EU does not offer any
definitions of its core principles” is a problem that is cunningly exploited
by the religious conservative right.! In short, for many, European values
are problematic because they are too vague and lack a clear definition (even
though it is arguably this vagueness that explains, in part, their popularity).

Yet I believe that this vagueness need not in itself be a problem. After all,
in nation states too, principles, norms and values are subject to debate and
open to contestation. In democracies all politicians invoke the “common
good”, “the nation” or values such as “liberty”, “equality”, “solidarity”
and “security”, yet the majority and opposition each interpret them differ-
ently. Indeed, when used in the domain of politics, perhaps values need to
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be considered not as things that can be measured and defined but instead
as abstract formal principles that we can all invoke precisely because no
one can ever fully grasp and define them (just as in democracies, no one
can ever pretend to know what “the people” truly and ultimately want).
About political values, ideals, principles and goals, one can say that “by
their nature, these goals cannot fully be attained (there is no perfect peace
or freedom, on earth at least), but a shared striving towards them can
itself bind together a political community”.'”” Following a thinker such as
Claude Lefort, one could say that it is precisely this indeterminacy of these
goals or values that enables democracies to be “united in diversity” while
acknowledging conlflict, debate and opposition as fundamental and legiti-
mate as their indeterminacy and transcendence ensure an ongoing debate
in the name of these goals or values.'’

Seen from this perspective, the problem in today’s Europe may not be
that values are too vague and subject to too much debate but rather that
they are still too shielded from a proper political debate at a European
level. If one sees values as principles that resist any final determination
and appropriation, it becomes easy to see why both European technocrats
and their populist opponents misinterpret them, as both limit the options
for political debate by appropriating values. For Miiller, “for neither tech-
nocrats nor populists is there any need for democratic debate. In a sense,
both are curiously apolitical. . . . [E]ach holds that there is only one correct
policy solution and only one authentic popular will respectively”.'” Too
often, both European institutions and their populist detractors claim to
be the only true defenders of these values, making a democratic political
debate even harder. If one instead sees values as indeterminate and thus
subject to lively political debate, one can criticise both groups. Self-right-
eous and at times moralising liberals or eurofederalists can be criticised
when they are limiting debate, pretending to be the only ones who know
what these values stand for. Populists (from Orbdn to Wilders) can likewise
be criticised when they, in turn, claim to be the only true embodiment of
these values, thus depriving others of the right to invoke them and thereby
betraying them by making an independent judiciary and press, civil society
and free debate impossible.

All this implies that a proper stage and culture for political debate should
be created at a European level.''? Indeed, in order to function properly,
a democracy at a European level arguably does need a stage where the
peoples of Europe can represent and debate their values, norms and prin-
ciples'"" and one can debate what the most suitable European forum for
debate could be — the European Parliament or the European Council.'"?
Initiatives to stimulate political debate at a European level may also be an
antidote to a moralising use of these values whereby believers in the Euro-
pean project in particular tend to cast aside opponents as not respecting
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European values.'”® A political use of these values may instead see these
values as ideals that one invokes and strives for but which no one can ever
hope to fully grasp, thus guaranteeing a healthy political debate.
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4 What Are “European Values”?

Philosophical Reflections on an
Opaque Political Concept

Marie Gobel

4.1 Introduction'

For some time now, references to “European values” have figured promi-
nently in political debates, especially when it comes to questions about
the EU’s refugee policy.? However, it is far from clear what the term is
supposed to mean. Is there such a thing as European values? And if so,
whose and which values? What could be a proper ground for reconstruct-
ing them? Does the term refer to actual beliefs by citizens (e.g. the shared
value orientation of all Europeans), to a normative® commitment of Euro-
pean policy (as is stated in the EU Charter of Fundamental Rights) or to
something else? Is the function of the phrase mainly rhetorical (serving,
for example, some kind of European identity politics)? Or do European
values have the potential to function as a genuine normative standard for
EU refugee policy?

In political discourse, the various ways in which one might relate to Euro-
pean values and the relative interpretative openness of the term facilitate
its cross-party popularity. For they allow political actors from the left to
the (far) right to speak in the name of European values while interpreting
the content and normative consequences of these values according to their
particular political views and, hence, in strongly diverging ways. This is
especially apparent in debates about the EU’s refugee policy in which Euro-
pean values seem to provide reasons for opposite political claims: claims
for a more restrictive and for a more open immigration policy; claims for
accepting stronger duties towards refugees and claims for keeping them out;
claims for protecting a European “core culture” and claims for more multi-
culturalism; and so on.* This is why one might doubt whether it is fruitful to
discuss normative questions about Europe’s refugee policy in terms of Euro-
pean values. At the same time, one might wonder whether the language of
European values is without alternative when it comes to pointing out incon-
sistencies between the EU’s (alleged) normative foundations and the reality
of European refugee policy: e.g. with regard to the respect of human rights.
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The central question of this chapter is whether the term “European
values” can, in principle, be interpreted in a meaningful and normatively
coherent fashion. The central idea is that the key to such an interpretation
is to understand better in what sense European values are values. Accord-
ingly, in this chapter, I will develop an analysis of the basic meaning of
the term “European values”® that draws on distinctions between differ-
ent value concepts as well as on distinctions between values and other
normative concepts in philosophical reasoning. I will argue that the term
“European values” implies a reference to universal moral values and to a
particular European value orientation and that it is a basic precondition
for a coherent interpretation of the term that it does justice to both the
universal moral and the particular European dimension of European val-
ues. However, I will also argue that, from a normative perspective, it is at
least dubitable whether the particular moral “values” that constitute the
European values should be understood as values or rather as principles or
rights, and that to present human rights as a moral value is clearly mis-
taken. My conclusion will be that “European values” can and should be
interpreted as a normative self-commitment of European policy to a set of
human rights and other universal moral ideas (principles or values). So, on
the one hand, the analysis will show that it is possible to interpret the term
“European values” in a plausible fashion.

I shall stress, however, that the goal of this chapter is not to vindicate
usage of the term “European values”, be it in everyday discourses or in par-
ticular legal or political contexts or documents (which makes a difference,
of course). Rather, I assume that talk of “European values” can be prob-
lematic for a number of reasons but also that, at least for the time being,
the phrase occupies a firm place in today’s political vocabulary, whether
one approves of it or not. Therefore, a lot would already be gained by a
clearer grasp of what one can plausibly mean by “European values” and
by a more reflected and careful use of the phrase accordingly. However, at
the same time, the conceptual reflections in this chapter make it possible to
see more clearly why references to “European values” can be normatively
problematic in certain contexts. In short, it is the ambiguity of the term
“value” in “European values” that implies the danger that the relevant
universal moral ideas are reinterpreted as something specifically European
and, relatedly, that questions about the respect of human rights are secretly
replaced by questions about the protection of a European value order. The
analysis might therefore also form the basis for a critique of certain (mis-)
uses of the term “European values” and thus help lead questions about the
normative implications of European values in the right direction.

So the bulk of this chapter is devoted to an analysis of the basic meaning
of the term “European values”. It is structured as follows: In a first step,
I explain the main difference between two meanings of the term “value”:
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a value as something that people hold (empirical value concept) and as
something that things have (normative value concept) (1). Based on this, I
argue that the term “value” in “European values” is ambiguous in that it
refers to universal moral values and to a particular European value orienta-
tion (2). In a second step, I consider more closely the relevant meaning of
“European” and argue that it should be understood as a normative self-
commitment of European policy (3). This leads to the preliminary proposal
that “European values” should be interpreted as a set of universal moral
values that Europe commits itself to (4). In a third step, I consider more
closely the alleged value character of the universal moral ideas that consti-
tute the European values. I explain why, from a normative perspective, it
is crucial to distinguish between values and other normative concepts such
as norms, principles and human rights (5). I then argue that for most of the
so-called European values — human dignity, human rights and so on - it
is at least controversial whether they should be conceived of as values in
a moral sense, and in the case of human rights, this is straightforwardly
mistaken. This leads me to a refined definition of “European values” (6).
Finally, drawing on the concrete example of an election statement by Man-
fred Weber, I explain why these conceptual reflections also make it possible
to see more clearly why using the language of European values can lead to
normatively dubious results in certain contexts (7).

4.2 An Empirical and a Normative Value Concept

What are “European values”? Content-wise, a list of these values usually
contains more or less those “values” that are listed in the European Trea-
ties and in the EU Charter of Fundamental Rights — so, human rights,
human dignity, freedom, democracy, equality, the rule of law and solidar-
ity (and maybe others).® In what follows, I presuppose that one has roughly
these “values” in mind when one speaks of “European values”. However,
the question just posed does not aim at a list of European values but at
their nature, as it were. What kind of “thing” is a European value? And,
more specifically, what do “value” and “European” mean here? Naturally,
an answer to this question comes in three parts: [ will first explain the basic
difference between two meanings of the term “value”. Then I will secondly
consider the meaning of “European” in the given context. In a third step,
I will propose a preliminary interpretation of the term “European values”
that follows from these reflections.

What is a value? There is not one general answer to this question.
Rather, the variety of meanings and facets of the term “value” are reflected
in a rich philosophical (and sociological) tradition of thinking about val-
ues and also in conceptual distinctions between different kinds of values
(intrinsic, instrumental, moral, aesthetic, absolute, relative and so on).” In
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the present context, what matters first and foremost is a fundamental dis-
tinction between two meanings of the term “value”. On the one hand, a
value can be something that someone holds, which is equivalent to people
actually valuing certain things. This is an empirical value concept. On the
other hand, a value can be something that things have, in the sense that
they are valuable or worth being valued from a moral perspective.® This is
a normative value concept.’ I will explain these two value concepts in turn.

As a matter of fact, people value all kinds of things. One might find it
valuable to have a family, to live in a democracy or that gender equality
is respected — but also, for instance, that Europe remains predominantly
Christian and white or that only heterosexuals may marry. These and
many other things might have a value, from somebody’s perspective — in
which “having a value” is equivalent to being good, worthy, desirable or
valuable.'® Two implications of these brief remarks deserve special empha-
sis. First, whether or not something has a value in this sense depends on
somebody attributing a value to it and is thus subject-relative.'' Among
other things, this is visible from the plain fact that different things have
value for different people. Respect of gender equality and having a family
might have a value from my perspective while you might not care about
family and gender equality. So whether or not something has a value in
this subject-relative sense is related to people’s actual beliefs or (individual
or collective) value judgments (i.e. the belief or judgment that something is
good or valuable). Secondly, it is important to note that the relevant notion
of good or valuable here is not necessarily a moral one. Rather, one might
value something for all kinds of reasons: e.g. one might attribute a value to
having a family but not think that this value involves any moral norm to
act in particular ways. In other words, the relevant belief might or might
not have moral content.!?

In everyday language, another way of saying that someone actually val-
ues something is that it is a value for that person, or, more specifically, that
it is one of their values. For instance, to stick with the earlier example,
instead of saying “I value gender equality”, one might express the same
point by saying that “Gender equality is a value (from my perspective)” '3
or “Gender equality is one of my values”. This requires two important
specifications. To begin with, all three statements express the belief that
gender equality is valuable. However, first, while the former two state-
ments are equivalent, people usually refer only to such things as “their
values” that they consider to be particularly important or in some way fun-
damental for their normative outlook, either with regard to their personal
lives (“my values™) or their community (“our values”) — one might think
here of such values as family, national identity, class affiliation or certain
religious, moral or political values or life principles. Values, in other words,
are both rooted in and fundamental for a person’s or community’s identity
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or self-understanding. This is why values typically come along with a high
degree of emotional attachment and why this concept of a value is strongly
linked with (often conservative) ideas of tradition, identity and commu-
nity. Secondly, and crucially in the present context, the meaning of the
term “value” (as a noun) in the second and third statement differ from
one another. In the second statement — “Gender equality is a value (from
my perspective)” — the term “value” essentially denotes a certain quality
of gender equality (i.e. the quality of being valuable).'* By contrast, in the
third statement — “Gender equality is one of my values” — the term “value”
denotes a belief or judgment (that gender equality is valuable). In other
words, a value in this sense is a belief, judgment or normative orientation
(of individuals or groups). This meaning of the term “value” is reflected in
expressions like “People have different values”, “We have similar values”
or “These are my values”, where it is clear that “value” does not denote
some normative fact or quality but a belief, attitude, judgment or norma-
tive orientation. Finally, what regards the content of this belief, it is again
important to see that it may or may not be moral: i.e. a value in the sense
of a value orientation might or might not imply a moral judgment.

I will refer to this understanding of values as an empirical value con-
cept: “empirical” because it refers to an empirical value orientation rather
than to the quality of being valuable or more specifically to what is worth
being valued in a moral sense. This is crucial: although an empirical value
might, of course, have moral content in the sense explained earlier — e.g.
my personal belief that gender equality is a value might imply that it mor-
ally ought to be valued or that there is a moral duty to act in accordance
with gender equality — the relevant concept of a value is not situated on a
normative level but on the level of subjective belief. Values in an empirical
sense are beliefs (or judgments, attitudes or the like).

Such an empirical value concept must be distinguished from a norma-
tive value concept. To say that something has a value then means that it is
valuable or worth being valued in the sense that there are reasons to act in
accordance with the value. The term “value” does not then denote a belief
or value orientation but a certain normative quality of things, broadly put.
For instance, in one prominent view, all human beings have a special (abso-
lute) value, human dignity, a value that inheres in human nature in some
sense or supervenes on some feature of our human nature: e.g. rationality
or the capacity to act morally." This value of human dignity would then
be moral in that it grounds a moral norm to act in accordance with human
dignity, i.e. to treat one another in a particular way. Another prominent
example would be the consequentialist view (or some version thereof) that
all human beings do, as a matter of fact, value their own well-being — as
a general anthropological condition — which, combined with the premise
that it is good to have as much well-being as possible, gives rise to a moral
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norm to maximise everyone’s well-being. So well-being would be a moral
value in this view.

How moral values should be understood when it comes to details and
how, if at all, they might be justified are highly controversial questions but
secondary in the present context. Here it suffices to note that values in a
normative sense are conceptually different from empirical values. T will
refer to this as a normative value concept in what follows.

In the context of this chapter, I will restrict my considerations about val-
ues in a normative sense to universal moral values more specifically. This
requires an explanation: values in a normative sense are not equivalent to
moral values; universal values are not necessarily moral values; and not
all philosophers would interpret moral values as universal values.'® The
reason I focus on universal moral values simply lies in the context of this
chapter: at least most of the values that constitute the “European values” —
human dignity, freedom and so forth — are commonly thought of as uni-
versal moral values, and they are also explicitly referred to as universal
and, indirectly, also as moral in the EU Charter of Fundamental Rights.!”
Because the normative value concept just explained will help elucidate this
moral-universalist dimension of European values in the course of this chap-
ter, I will leave other facets of this concept out of consideration.

To sum up, the term “value” may first denote a normative belief or nor-
mative orientation (value orientation), either of an individual (“my val-
ues”) or of a community (“our values”). This is an empirical value concept.
An empirical value can but does not necessarily have moral content. The
term “value” may secondly denote the quality of being valuable, like when
one says that human dignity is a value that all human beings possess. This
is a normative value concept. With these considerations as a background,
let us now return to the term “European values”.

4.3 Implications for the Concept of European Values

How do these reflections help make sense of the term “European values”?
To repeat, this question does not yet aim at the particular values that sup-
posedly fall into this category but at the umbrella term “European values”.

To begin with, the relevant value concept clearly has an empirical com-
ponent in the sense explained earlier. This follows directly from the con-
textual label “European”: European values, insofar as they are European
(and even though they might reflect universal moral values — see later in
this chapter), are by definition not global or universal but context-bound
or particular. They are the values of Europe or Europeans; they belong to
Europe or Europeans in some sense. Content-wise, this does not necessar-
ily exclude the possibility that there might be overlaps between European
values and, say, US-American values. However, I take it that European
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values have to be peculiar to Europe at least to some extent as a basic
precondition of the plausibility of the phrase.'® So talk of European val-
ues implies the claim that there is something distinctively European about
these values.! It is therefore clear that one central function of the phrase
is that it serves as an identity marker. It expresses and establishes a certain
self-image or self-understanding of Europe or Europeans. In short, these
values are “what Europe stands for”, “what defines us (as) Europeans”;
they represent who or what “we” are. Needless to say, they also contribute
to the very constitution of this “we”. It is thus unsurprising that the phrase
is often used interchangeably with the phrase “European way of life” in
political discourse.?

Nevertheless, this is only one part of the meaning of “European values”.
Clearly, the connotations of the term amount to more than its empirical,
identity-related dimension. Rather, even though European values are on the
one hand attached to Europe or Europeans in some sense, the phrase car-
ries at the same time a strong moral-universalist connotation. Among other
things, this is evident from the kind of values that constitute the European
values, which (as already stated) are also explicitly referred to as universal
— and indirectly also as moral — e.g. in the context of the EU Charter of
Fundamental Rights: human dignity, freedom, human rights and so on. So
content-wise, European values refer to a set of universal moral values.

It is important to see that there is no necessary connection between these
two semantic levels. In other words, one could, in principle, think of a num-
ber of values that some community considers fundamental for its practical
self-understanding, which, however, are not claimed to be either univer-
sal or moral. To see this more clearly, consider a comparison: punctuality
and diligence are often listed as typical “German values”. Assuming for
the moment that this characterisation is correct, these German values then
clearly come along with certain social or behavioural expectations, also —
and especially — with regard to non-Germans, e.g. in the job market. How-
ever, the ground and scope of the corresponding normative claim (“You
ought to be punctual and diligent”) are neither moral nor universal but
restricted to the contingencies of the (alleged) “German culture”. Crudely
put: whether or not people in Italy ought to be punctual and diligent does
not fall within its scope (or at least not directly).?! Accordingly, the claim to
respect these German values is not a moral claim but a claim to respect and
maybe also to adapt to the contingencies of a particular “culture”.

This is different in the case of European values. The underlying claim
is that these values are not just values that Europeans happen to endorse.
Rather, they are the morally right values as it were: European values reflect
universal moral values, which implies that they should be acknowledged
by everyone and everywhere. This moral-universalist connotation, too, is
inseparable from talk of European values.
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It is therefore crucial to note that the term “values” in “European val-
ues” is ambiguous. It first refers to human dignity, equality and so forth as
universal moral values and secondly to the values of Europe or Europeans
in an empirical sense — where the decisive link between these two semantic
components of “European values” is that the former constitute the content
of the latter or, in other words, that European values in an empirical sense
reflect universal moral values. So, human dignity, equality and the other
European values are universal in a moral sense and particular or context-
bound in an empirical sense. This appears as contradictory only if one
fails to distinguish between the two value concepts explained earlier and
hence misses the fact that the term “European values” has both a moral-
universalist and a particular, identity-related (empirical) semantic compo-
nent that are inseparably intertwined in our common understanding of it:
European values are a set of values that belong to Europe or Europeans in
some sense, meaning roughly that they are “anchored” in the actual beliefs
or normative orientation of Europeans, European policy or the like. As
such, European values belong to a different normative category than moral
values. And yet the particular “values” that constitute the European values
are (declaredly) universal moral values. Before drawing conclusions from
this for the interpretation of the concept, let us briefly turn to the relevant
notion of “European”.

4.4 In What Sense Are European Values European?

What makes European values European? What would be a plausible inter-
pretation of the term in the given context? I want to briefly consider five
interpretative possibilities. First, the relevant values might be considered
European because they are rooted mainly or exclusively in European his-
tory. So the term “European” would primarily refer to the historical ori-
gins of these values — Europe would be the place where they were first
“detected”, formulated, conceptually developed, institutionally recognised
or the like. However, this is not just contested as a historical thesis.??> A
purely historical interpretation of the relevant notion of European would
also be at odds with the fact that the connotations of the term “European
values” clearly reach into the present — or how else could they characterise
the “European way of life” today? Moreover, even if these values had first
emerged in Europe in some sense, this would still not tell us much about
their prevalence today — within Europe and all over the world. So, in short,
the label “European” would appear to be an illegitimate appropriation
under the terms of this historical interpretation.?

The same holds mutatis mutandis for a second interpretative possibility.
One might think that what makes these values European is that they are
recognised only or predominantly in or by Europe. However, this claim,
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too, would be empirically false. Clearly, there are non-European states or
communities of states that support similar values, and, at the same time, it
would be devious to assume that all Europeans support these values (see
later in this chapter).?*

One can also directly rule out a third option: namely, that European
values are European in that their scope is somehow confined to Europe or
Europeans. Such a claim about the particular or context-bound scope of
European values would directly contradict their alleged universality. For
instance, if one assumes that equality is a universal (moral) value, then
this means, broadly, that it is good for everyone to be treated as an equal
and that everyone should act in accordance with that value. To be sure,
this does not mean that the question of what concrete norms follow from
this value might not be addressed in a context-specific fashion, and the
relevant norms might be restricted to the respective context accordingly.
For instance, the question of what equality requires might lead to rather
different conclusions in a European and in a US-American context (to put
it simply). However, this regards the norms that follow from the value,
not the value itself.”® In other words, it does not change the fact that one
and the same “thing” or practice (e.g. to be treated as an equal) cannot be
valuable for everyone and only for Europeans at the same time. Indeed, in
light of certain tendencies to stress the European character of European
values at the expense of their universal character,* this cannot be empha-
sised strongly enough: the assumed universality of European values implies
not only that they are morally binding for everyone rather than only for
Europeans; it also rules out the possibility that they are morally binding for
Europeans because Europe recognises their universal and moral character.
In any event, this interpretation, too, would be incoherent.

As a fourth possibility, one might think that “European” simply means
that these are the common values of Europeans, i.e. the values that Euro-
peans share. This interpretation differs from the second option explained
earlier in that it does not, or at least not necessarily, imply any claim to
exclusivity. On a charitable reading, the main thrust of this understand-
ing of “European” would not be to single out what distinguishes Europe
from the rest of the world but to find something that unites Europeans,
even though it might be the case that other demographic groups share
similar values.?”” However, the question arises whether this interpretation
has a sufficient basis in fact. On the one hand, the assumption that Euro-
peans share a homogenous normative outlook — i.e. that there is a set of
values which all Europeans support — is untenable on empirical grounds.
Just think of racist and homophobic attitudes as opposed to the European
value of equality and the human right to non-discrimination on grounds
of ethnic origin or gender; of the prevalence of “Christian values” in some
European states and the resistance to cosmopolitan norms; or of the fact
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that “national values” are frequently brought into opposition with “Euro-
pean values”.?® So, in short, it simply seems devious to assume that there
are a number of values which all Europeans unequivocally share. On the
other hand, one might wonder if this criterion is too demanding. European
values might still reflect the normative orientation of many or even the
majority of Europeans. Moreover, it would be implausible to maintain that
European values belong to Europe or Europeans in some sense and yet to
decouple the further interpretation of this claim completely from the actual
normative beliefs of Europeans. This is why I suggest that even though this
is not the core meaning of “European” in the present context, it should still
figure in an interpretation of the term.

This finally leaves us with a fifth option: what makes European values
European is that they constitute a normative self-commitment of Euro-
pean policy, as it is expressed first and foremost in the European Treaties
and in the EU Charter of Fundamental Rights.?” European values, in other
words, are a self-given normative standard of European policy and hence
an expression of Europe’s normative self-understanding.’® This interpreta-
tion is not only in line with how these values are presented in the context
of the Charter, where it is stated that the European Union is “based on”
these values.®' It also largely avoids the pitfalls of the formerly presented
interpretative possibilities: It is compatible with the assumed universality
of these values. It does not rely on dubitable empirical assumptions about
the historical origins or the present dissemination of the relevant values.
Nor does the fact that European policies frequently contradict European
values already prove it wrong that there is such a commitment. And finally,
this interpretation does not presuppose that European values reflect a col-
lective value orientation of all Europeans, for such a political commitment
does not require that every single European supports it. However, as noted
earlier, I assume that it is a precondition for the plausibility of this interpre-
tation that the relevant normative commitment is anchored in or reflects
the (empirical) values of Europeans at least to some extent. The actual nor-
mative orientation of Europeans therefore would have to figure in a more
detailed reconstruction of this European normative self-understanding,
and one might also wonder whether without such a normative orientation
the relevant “values” ever would have found their way into the relevant
documents.*

Let us next consider what these reflections imply with regard to an inter-
pretation of the compound term “European values”.

4.5 What Are “European Values”? A Preliminary Proposal

As pointed out earlier, both its particular identity-related and its universal
moral dimension firmly belong to our common understanding of the term



98 Marie Gobel

“European values”. Accordingly, any plausible interpretation of the phrase
must not reduce its meaning to only one of these dimensions but must seek
a way to reconcile them in a coherent fashion: On the one hand, if Euro-
pean values were only understood as universal moral values, then these
values would essentially constitute a moral ought for Europe. This would
miss an essential dimension of the concept: namely, that these values are
self-given by and attached to Europe in some sense as its actual normative
orientation. On the other hand, if European values were only understood
as the values of Europe or Europeans — i.e. in an empirical sense — then
another essential dimension of their meaning would get lost: namely, the
claim that they reflect universal moral values. So the term “European val-
ues” carries a claim about an actual value commitment of European policy
and a claim about the moral rightness of this commitment. It implies not
only that European policy is (declaredly) committed to this set of values
but also that it acknowledges their universal moral character and, hence,
that European policy morally ought to be guided by them. European values
should, therefore, be understood in the following way that does justice to
both dimensions: “European values” signify a normative self-commitment
of European policy to a set of universal moral values. Put the other way
around, one could also say that “European values” signify a set of univer-
sal moral values that Europe commits itself to.

However, this proposed definition still needs to be reconsidered in one
important respect. The analysis thus far has focused on the umbrella term
“European values”. By contrast, it has not been considered yet whether the
particular “values” that constitute the European values — human dignity,
human rights, freedom and so forth - really qualify as universal moral
values. For this, it is crucial to distinguish a generic value concept, which
is how the term “value” is commonly used in everyday language, from a
more specific value concept: i.e. values as a particular kind of normative
category, which again must be distinguished from norms, principles and
(human) rights.* Understanding the fundamental differences between the
concept of a value and these alternative normative concepts is a precondi-
tion for seeing more clearly what it is that the EU commits itself to. It then
becomes clear that in the case of most European values, it is controversial
whether they should be conceived of as universal moral values or rather as
universal moral principles or rights and that to present human rights as a
moral value is a category mistake. I will explain this in what follows.

4.6 What Values Are Not: Norms, Principles, (Human) Rights

The language of values is arguably the dominant way to express normative
demands in the public sphere. Presumably, this is first of all so because,
in everyday language, the term “value(s)” is commonly used in a generic
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sense: namely, as equivalent to everything that is normative (as opposed to
factual). In contrast to this, from a normative perspective, it is important
to see that values in a more narrow sense by far do not cover everything
that is normative. Rather, values (and moral values more specifically) must
be distinguished from other normative concepts like (moral) norms, prin-
ciples and rights and, more particularly, human rights. Importantly, the
distinction between these normative concepts is not just some conceptual
pedantry relevant for philosophers only. Rather, these concepts differ with
regard to their general practical implications, and accordingly it can make
a crucial practical difference whether Europe’s normative commitments are
understood in terms of values or in terms of principles and (human) rights.
I will now first briefly introduce the concepts of a norm, a principle, a right
and a human right. I will then highlight some decisive practical differences
between these concepts and the concept of a value and also briefly go into
some aspects of the relationship between values and norms. Against this
background, I will reconsider the alleged value character of the particular
European values and argue that, in the case of human rights at least, it is
clearly mistaken to frame them as moral values.

A norm is any statement that expresses an ought: i.e. a prescriptive rule
of action which states that one ought to do something or ought not do
something. For example, “You ought not kill”, “You ought to stop at red”,
“You ought not yell in public”, “You ought to respect human rights” and
“You ought to respect our values” are all norms. As the examples show,
norms can be of very different kinds: moral, legal, social, cultural, politi-
cal, religious etc. They can also be more or less strict: think of the norm to
wash one’s hands before dinner as compared to the moral and legal duty to
not kill. How exactly various kinds of norms differ from and relate to one
another is a complex question which I will not go further into here.

Norms can come at different degrees of generality. A principle (or, more
precisely, a practical principle) is a norm with a very high level of gene-
rality.** For instance, “You ought to act morally” is a moral principle,
as distinguished from any particular moral norm in a particular kind of
situation. “Everyone ought to always respect human rights” is a moral
principle, as distinguished from the more specific norm to respect this or
that human right. Because the difference between principles and norms is
mainly one of degrees in generality, I will refer to principles and norms
interchangeably in what follows.

A right is a particular kind of normative concept: rights are “entitle-
ments (not) to perform certain actions, or (not) to be in certain states; or
entitlements that others (not) perform certain actions or (not) be in certain
states”.’ As entitlements, rights are possessed by individuals on the ground
of some legal principle (legal rights) or some moral principle (moral rights).
A right thus belongs to an individual in a sense comparable to a property or
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a title. It is “attached” to him or her. To have a right means that its object
is owed to the right holder.

In the context of this chapter, I am not concerned with rights in general
but only with human rights. Human rights in a moral sense (i.e. a particu-
lar kind of moral rights) can be distinguished from human rights in a legal
sense (i.e. a particular kind of legal rights). Moral human rights are com-
monly understood as the rights that every human being has simply by virtue
of being human. Thus, (moral) human rights are universal in that they are
possessed by all human beings (rather than, for example, only by the citi-
zens of this or that state). Moreover, human rights are typically understood
as claim rights: i.e. as rights that always correlate with duties by others.?
These might be negative duties of forbearance (e.g. to not kill somebody)
or positive duties to (help) provide everyone access to their rights (e.g. by
granting asylum). Finally, many would hold that human rights can only be
weighed against one another: a human right can only be justifiably overrid-
den by some other, higher-ranking human right, but it may not justifiably be
restricted for some reason that is not human rights-related. Apart from their
moral understanding, there is also a global legal regime of human rights
today, as reflected in international law. For instance, there is, of course, not
only a moral but also a legal human right to asylum.

Not going into the complexity of the relations and differences between
these normative concepts, the important point here is that values by far do
not cover everything that is normative and that there are differences between
the concept of a value and the other normative concepts just explained.
In what follows, I want to further highlight some of the practical differ-
ences between values, norms and human rights, which help explain why it
matters practically whether some normative commitment is understood in
terms of values or in terms of norms (or principles) or human rights.

Moral values (which indicate what is morally good) and moral norms
(which state what morally ought to be done) are closely connected, but
how precisely is a matter of ongoing debate. In particular, when it comes
to the justification of morality, it is disputed whether what morally ought
to be done follows from what is morally good or the other way around.?”
Here I will stay agnostic towards this question. Suffice it to say that moral
values may ground moral norms, and following a moral norm might be
considered a moral value.?® For instance, if freedom is a moral value, then
there is also a moral norm to somehow act in accordance with that value.
Likewise, if there is a moral norm to respect human rights, then one might
also say that respecting human rights is a (or of) moral value.

Maybe the decisive difference between values and norms in practical
terms is that values attract or prompt actions, whereas norms prescribe
what one ought to do. This has several implications. It first implies a moti-
vational difference. My recognition that something is good or desirable
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pushes me, as it were, to protect or promote what I recognise as being
so, whereas my recognition that I ought to do something does not moti-
vate me in the same way to actually do what I recognise I ought to do.*
Secondly, values and norms differ in terms of the practical responses they
call for.** Generally put, values call for protection or promotion (of what
is valuable). A norm, by contrast, demands respect (of the norm) — i.e.
to act in accordance with it — where the relevant course of action will be
specified by the norm. This also means, thirdly, that norms tend to be more
concrete than values with regard to the actions that they demand and that
norms, other than values, have a prescriptive character and, thus, a special
obligatory force. As explained earlier, values denote what is (or is regarded
as) good, and what is (regarded as) good also prompts or calls for some
“affirmative” practical response. So, for instance, if “family” is considered
as a value in some community, then this will have some effect on how the
policies and political institutions of that community are shaped: namely,
so as to support families in some way. This is first of all simply to say
that it would be inconsistent to hold that X is valuable but that this has
no practical implications whatsoever with regard to one’s actions towards
X. However, a value does not call for any particular course of action that
would constitute an adequate response to it. Rather, the recognition that X
is valuable might be consistent with a whole range of actions which, in the
public realm, might range from some non-binding policy goal to support
X to passing a law for the protection of X. Norms, by contrast, prescribe
concrete actions or courses of action: i.e. they state — by definition — what
one ought or ought not to do and are thus directly action guiding.*' Values
do not prescribe at all.

This difference in terms of the required practical response is also evi-
dent with regard to values and human rights. As mentioned earlier, human
rights correlate with duties to respect them, where this respect is owed
to every single individual. Needless to say, this raises highly complicated
questions with regard to identifying the relevant duty bearers, determining
the scope of the relevant obligations, questions of burden-sharing between
states and other actors and so on. However, here it suffices to note that
human rights, other than values, have a direct obligatory force and that
values do not endow individuals with claims in the way (human) rights do.

Before moving on, I wish to add a clarification. In everyday life, one fre-
quently comes across the claim that some value — rather than some norm —
ought to be respected or that some value — rather than something that is
valuable — ought to be protected. Rather than proving the preceding expla-
nation wrong, this reinforces the earlier point that it is crucial to distinguish
between a moral and an empirical value concept and, moreover, between
the different kinds of norms that correlate with these values respectively. I
will briefly explain this in what follows.*
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Consider the example of a person who regards (respect of) animal dignity
as one of her personal values, in such a way that this value is particularly
important for how she sees herself and for her way of life. For that person,
this value will ground a self-directed norm to live in accordance with her
value: e.g. by becoming a vegan. However, the question is now what this
value implies for others. Imagine further that this person asks someone to
“respect her value”. What might this plausibly mean? It does not mean that
one ought to share her value — i.e. to live according to the same value —
for then she would have demanded that others ought to “respect animal
dignity” rather than to “respect her value (of animal dignity)”. In this case,
she would have formulated a moral claim that is based on what she regards
as a moral value: i.e. the respect of animal dignity. By contrast, in the claim
to “respect someone’s value”, the relevant value concept is not a moral
but an empirical one: i.e. it signifies a particular value orientation. So the
demand to “respect someone’s values” is a way of demanding respect of
this person with her particular normative outlook (and the same holds
mutatis mutandis for communities). This is important, first, because it does
not necessarily imply that one ought to share that value (I might deny that
animals have dignity and find living vegan a very bad idea), but that one
ought to adapt one’s behaviour in certain ways (for instance, it might be
disrespectful to pay her a visit with a meat burger in my hand). And sec-
ondly, because the relevant norm is derivative of the principle to respect
persons which might be outweighed by some other norm following from
that principle in a particular situation.*

The value concept in the second claim mentioned earlier — the claim that
some value, rather than something that is valuable, ought to be protected —
is also an empirical one, like when someone claims, “We need to protect
our Western values against Islamification”. In a statement like this, the
term “value” might refer to a common value orientation but also to socie-
tal structures that are built upon and oriented towards certain values (think
of a secular school system, for instance). Here, this deserves to be stressed
because this claim is related to but not equivalent to the other-directed
claim to respect values.

To sum up, values must be distinguished from norms, principles and
(human) rights. Moral values and moral norms are closely related, in that
moral values may ground moral norms, and following a moral norm may
be considered a moral value. However, (moral) values on the one hand
and (moral) norms and (moral) human rights on the other hand differ sig-
nificantly in terms of their general normative implications, in particular
with regard to their motivational and obligatory force, the specificity of
their demands and the kinds of practical responses they require. Gene-
rally speaking, values call for protection or promotion of what is valuable;
norms demand respect of the norm; and human rights correlate with duties
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to respect them. Finally, one must distinguish between norms that correlate
with moral and empirical values, respectively.

Against this background, let us now turn to the particular European
“values”.

4.7 Do European Values Reflect Universal Moral Values?

Recall that the term “value”, in its generic meaning, serves as a collective
term for all kinds of normative claims, or in other words, all kinds of things
that are (regarded as) normatively important might, in a generic sense, be
referred to as “values”. By contrast, to say that something is a value in a
more narrow sense is to say that it is a value rather than a principle, norm
or (human) right. With this in mind, let us now have a closer look at the
“universal moral values” in the European Treaties and the EU Charter
of Fundamental Rights: human dignity, human rights, freedom, equality,
democracy, solidarity and the rule of law.

Human rights are the most straightforward example: From a norma-
tive perspective, human rights are not a value (or values, in the plural).
Rather, as explained earlier, they are a particular kind of rights — the rights
that every human being has simply by virtue of being human — rights that
belong to every individual, that can be claimed by every individual and that
correlate with duties by states (among others) to their politico-legal protec-
tion. From a normative perspective, to conceive of human rights as a value
rather than as rights means to commit a category mistake.*

The case is less clear with regard to the other “European values”. That is
to say, while the rights character of human rights can hardly be denied,* it
is a matter of substantial theorising and debate whether human dignity, free-
dom and so on should be understood as values or rather as principles or also
as human rights.* Going into these debates would be far beyond the scope of
this chapter. In the context of this conceptual analysis, it merely deserves to
be stressed that it is not at all self-evident or uncontroversial that the relevant
normative ideas are (or should be interpreted as) universal moral values. For
instance, while some hold that human dignity is a universal moral value,
others argue that this is mistaken and that it should be understood as a moral
status or principle instead or, more specifically, as a status or principle that
grounds human rights, rather than as a value alongside human rights.*” Like-
wise, one might argue that democracy (as a particular form of government)
and the rule of law (as a particular procedural principle) should be conceived
of as principles rather than as values. One might also argue that, rather
than commit itself to the “values” of freedom and equality, the EU should
recognise a moral (and legal) duty to respect freedom and equality or maybe
a number of more specific duties that relate to various aspects of freedom and
equality (freedom of speech, gender equality etc.). One might also argue that
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these duties, properly understood, are the correlatives of human rights to
freedom and equality, in which case the additional mentioning of the “uni-
versal values” freedom and equality in the Charter alongside the respective
human rights would be redundant at best.*®

To repeat, these are complex questions which also lead far beyond an
analysis of the meaning of the term “European values”. In the present con-
text, they first of all indicate the need to refine the definition of European
values proposed in the last section: “European values” signify a normative
self-commitment of European policy to a set of human rights and other
universal moral ideas (principles or values). This definition does justice to
both the universal moral and particular European dimension of European
values as explained earlier while avoiding the misleading implication that
all relevant moral ideas are moral values.

The analysis has thus also shown that when it comes to the particular
“European values” - i.e. the content of the relevant commitment or the
universal moral ideas which European values are meant to reflect — it is at
least controversial whether they should be conceived of as moral values. As
we saw, in the case of human rights, this is straightforwardly mistaken. The
analysis therefore also makes it possible to see more clearly why references
to “European values” can be normatively problematic in certain contexts.
In short, the reason is this: the key to a more nuanced understanding of the
meaning and normative implications of European values, I have argued, is
to distinguish between different value concepts as well as other normative
concepts, which have different practical implications, and yet in everyday
language are all labelled “value” (in a generic sense). However, this means
at the same time that the ambiguity of the term “value” in “European
values” — which implies a dual reference to universal moral values and to
a particular European value orientation — in political discourse facilitates a
shift from the normative requirement to respect what these values require
content-wise to the normative requirement to protect a European value
order. I will explain this in what follows, focusing largely on human rights.

4.8 The Practical Implications of European Values Rhetorics:
An Example

Consider the following example. In the context of the 2019 European elec-
tion, Manfred Weber, the lead candidate of the European People’s Party
(EPP) and vice-party leader of the German Christian Social Union (CSU),
promoted his candidacy with the following statement on the EPP’s website:

[W]e [the family of the EPP] . .. remain true to our convictions: a united
Europe based on the values human dignity, freedom, human rights, the
rule of law, solidarity and subsidiarity.
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... We stand for an ambitious Europe that protects and preserves our
values. . . .

Many people are scared when they see the pictures of the many ille-
gal migrants at the external borders [of the EU, M.G.]. The “European
way of life” means that we help people in need. But it also means pro-
tecting the borders with all might against illegal migrants and gangs of
people smugglers. Both is necessary. And when it comes to integration
we should make plain that in Europe only those can get citizenship who
respect and live our fundamental values. All others must leave Europe.*

This statement by Weber is a paramount example of how political claims
that concern related and yet different normative questions — the preserva-
tion of Europe’s “cultural identity”, the practical implications of Europe’s
normative self-understanding and the protection of European interests —
are presented as the normative consequence of one and the same over-
arching norm: the need to protect and preserve European values. More
specifically, the example illustrates how the use of value language in certain
political contexts makes it possible to replace normative questions about
the respect of human rights by questions about the protection and preserva-
tion of European values. So, ironically, the reference to “European values”
makes it possible to ignore precisely those normative standards for which,
content-wise, these values allegedly stand. One can see this more clearly by
looking at the argumentative moves in the statement more closely.

Weber begins by stressing the EPP’s “convictions”: Europe is based on
the “values” of human rights, human dignity, freedom and so on. The
question about the normative implications of this commitment might now
generally be approached from two different angles.’* One might first ask
what kinds of policies would be in line with this commitment. So one starts
from the premise that human rights, human dignity and so on are uni-
versal moral rights and principles (or values) that constitute a self-given
standard of legitimacy for European policy and asks what this normatively
implies — for instance: what kinds of duties follow from a commitment to
the respect of human rights towards European citizens, newcomers (e.g.
refugees) and people outside Europe, and what do these duties imply more
concretely: e.g. with regard to the establishment of certain politico-legal
institutions (which might, for instance, ensure an efficient access to asylum
procedures)?

As a second option, one might ask what it takes to protect and preserve
these European values. So one starts from the premise that the relevant
normative ideas are the constitutive elements of a European value order —
i.e. of Europe’s normative identity or self-understanding — and asks what
it takes to protect this value order against potential threats or enemies.
What kinds of policies does this require? For instance, what criteria do
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(European) states and (non-European) individuals have to meet in order to
belong to that order? Crucially, in the refugee context, the primary ques-
tion from this perspective is not what obligations follow from European
values for Europe but rather for those who strive to come to or be part of
Europe in some sense. So these are the kinds of questions that arise when
one starts from the idea that human dignity, human rights etc. are not
primarily universal moral rights and principles that morally ought to be
respected (by everyone and, in particular, by states and communities of
states) but European values that ought to be “protect[ed] and preserv(ed]”
(by Europe), as Weber puts it.

I shall add two clarifications right away. First, the difference between
these two perspectives does not hinge on whether or not the relevant moral
ideas are viewed as European values. Clearly, one might start from the idea
that human dignity is a European value and end by asking questions of
the former kind. Secondly, these two ways of approaching the normative
implications of European values do not, in principle, exclude one another.
On the contrary, precisely because European values stand for both a com-
mitment to universal moral ideas and a particular European normative
self-understanding, it is clear that normative questions arise from both per-
spectives and that the respective normative requirements may also poten-
tially conflict with one another.’!

However, it is striking that in Weber’s statement, questions of the former
kind are largely substituted by questions of the latter kind. It is the rein-
terpretation of universal principles (or values) and human rights in terms
of European values that require protection, which facilitates this change
of perspective, with the effect that the normative question about Europe’s
moral (and legal) obligations towards refugees, among others, is replaced
by the question about the refugees’ duties towards Europe. In other words,
the argumentative job is done by the idea of Europe as a value community
rather than, for instance, by the idea of universal human rights that Europe
commits itself to. Quite the contrary — the latter do not play any signifi-
cant role in the argument. This is also evident from how the statement
continues.

Weber seems to concede that European values have some normative
implications with regard to giving aid to non-Europeans (“we help people
in need”). However, it is striking that he does not speak of a human right
(e.g. to asylum) and a correlative moral and legal duty in this context but
refers to the “European way of life” instead. Accordingly, to “help people
in need” — which arguably means refugee admission here, among other
things — appears as a voluntary, benevolent political practice. This stands
in stark contrast to the assertion made in the very same statement that
Europe is founded on the recognition of human rights. For, as explained
earlier, the very idea of human rights implies not only that every human
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being has these rights but also that the right-holder has a moral claim (and,
in many cases, also a legal claim) to the protection of their right and that
Europe has a (moral and legal) duty to protect these rights accordingly.
This is especially clear in the case of the human right to asylum, which
is not only a moral but also a legal right. In any event, respect of human
rights is not a matter of a contingent way of life but of morality and law.

Weber goes on by stressing that protecting European borders “against
illegal migrants and gangs of people smugglers” is equally part of the
“European way of life”. Why is that so? Provided that the “European way
of life” is characterised by a commitment to “European values”, how does
it follow from these values that Europe ought to protect its borders “with
all might”? To be sure, Europe might have an interest in protecting its bor-
ders for all kinds of reasons, and under certain conditions, it might also be
justified in doing so. However, in Weber’s statement, the need (or maybe
right) to protect European borders appears as a normative consequence of
the need to protect European values: European values provide the justifi-
cation for protecting European borders. The putative plausibility of this
inference depends once again on how the term “European values” is used
in this context or, more specifically, on the idea of Europe as a value order.
It allows Weber to equate the protection of European borders without fur-
ther argument with the protection of (European) values and thus to present
it as a “good thing”.>? By contrast, it is dubitable how the need to protect
European borders against certain groups of people might follow from a
human rights idea or from any other “European value” as far as I can see.

Finally, according to Weber, immigrants have to “respect and live our
fundamental values” — “[a]ll others must leave Europe”. In the present
context this claim is illuminating for several reasons. To begin with, from
a normative perspective, it is far from obvious why disrespecting a value
should lead to being expelled from a political community, especially if only
one group of people (immigrants) faces this consequence. For the sake of
the argument, let us assume that racial discrimination counts as a form of
disrespect of a European value (e.g. the “value” of equality or the human
right to non-discrimination on grounds of race). While racial discrimina-
tion is, of course, morally wrong and may also be prosecutable under cer-
tain conditions, it is an entirely different question what political or legal
sanctioning mechanisms (if any) might constitute an appropriate reaction
to this wrongdoing, with deportation (“all others must leave Europe”)
arguably being at the far end of the spectrum of possibilities — a possibility
which, by the way, would be clearly illegal on grounds of EU and interna-
tional law.

To be clear about this: One might argue that newcomers need to
respect and maybe even internalise (“live”) European values to some
extent in order to become citizens.** This is not to say that this claim is
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right but simply that this is a question about which one might reasonably
disagree. Accordingly, one might want to distinguish between this claim
by Weber and the consequence he proposes in case of non-compliance
(deportation). However, this would mean to miss the implicit premise
upon which his argument is built and which makes this conclusion seem
natural: namely, that the protection of European values is normatively
prior to the respect of human rights. In Weber’s statement, respect of
human rights as a condition for the legitimacy of EU policies is turned
into a duty of (potential) migrants and into a condition of admission
and naturalisation. This is as far from the idea of unconditional human
rights as it can get.

To be fair, the passage just analysed is part of an election campaign, and
we would certainly not expect statements in this context to be particu-
larly nuanced, let alone to offer any detailed justifications for the claims
offered. But this does not touch the fundamental point that in Weber’s
statement, the protection of European values appears as the main nor-
mative consequence to be drawn from these values with regard to EU
policies towards migrants and refugees. It is the value terminology which
facilitates this one-sided perspective and, at the same time, provides his
claims with an appearance of moral justifiability. So one reason why
framing Europe’s normative commitment in terms of “European values”
can be problematic in certain contexts is that it facilitates a change of
perspective in that protecting and preserving these values might appear
as normatively more important than respecting the norms that correlate
with the particular European values: i.e. first and foremost, the respect
of human rights.

4.9 Conclusion

It is sometimes suggested that talk of “European values” is nonsensical
because there simply are no European values.** In contrast to this, in
this chapter, I have argued that it is possible to interpret the term in a
plausible fashion. This interpretation also indicates a way to take ques-
tions about the normative implications of European values in the right
direction. At least in principle, European values might thus function as
a genuine normative standard for the legitimacy of EU policies and its
refugee policy more specifically. However, this does not change the fact
that the term “European values” is prone to political misuse. Whether
this downside of references to “European values” is outweighed by the
potential merits of the term in various contexts or whether it might
prompt the search for an alternative normative category to frame and
discuss the practical implications of Europe’s normative commitments
remains to be seen.
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Notes

1. I thank Marcus Diiwell, Therese Herrmann, Matthias Hoesch, Andreas Nie-
derberger and Jos Philips for their enormously helpful comments on an earlier
version of this chapter.

2. I refer to Europe and the European Union (EU) indiscriminately throughout
this paper. For a critical historical reconstruction of when and how European
values came to play that role, see the contribution by Wim Weymans in this
volume.

3. Throughout this chapter, I use the term “normative” in a broad sense so as to
refer to moral normativity, legal normativity, questions of political morality
and maybe other normative dimensions. Many of the considerations in this
chapter apply to various normative dimensions: for instance, the distinction
between values and other normative concepts that I develop in Section 5 is not
restricted to the moral concept of a value, a norm etc. However, at the same
time, there are, of course, important differences such as between a legal and a
moral concept of a value, and it makes a difference whether one refers to the
EU’s legal or moral commitments. My focus in this chapter lies on moral ques-
tions, so I will point out these differences only where necessary and will make
clear whenever I refer to moral values, norms etc. more specifically.

4. Among other things, these differences have a lot to do with whether one regards
European values primarily as constitutive of the “European way of life” that
requires protection (which especially conservative voices will stress) or whether
one focuses on what these values demand content-wise: i.e. first and foremost,
the respect of human rights (which NGOs will typically emphasise). See fur-
ther on this Section 7 of this chapter. However, it also has to do with a fact
that I will largely bracket in this chapter: namely, that the particular European
values stand in no clear hierarchy, so that it frequently seems as a matter of
pick and choose which value one regards as primary in a particular situation.
For instance, when on February 27, 2020, Turkey announced that it would no
longer hinder refugees trying to cross its borders into Europe, and Greece tried
to prevent the refugees from doing so by committing massive human rights
violations, the president of the European Commission, Ursula von der Leyen,
expressed her support of Greece’s attempt in terms of European solidarity and
the rule of law while NGOs criticised it as contradicting the “European values”
human rights and human dignity. See <https://ec.europa.eu/commission/press-
corner/detail/en/statement_20_380> [July 13, 2022] and <www.amnesty.org/
en/latest/news/2020/03/greece-turkey-refugees-explainer/> [July 13, 2022].

5. This is what I will mean by “conceptual analysis” throughout this chapter. By
contrast, I will conduct neither a discourse analysis that would pursue the dis-
cursive functions and meanings of “European values” in various contexts nor a
systematic normative study of whether or not the EU’s normative foundations
should be framed in terms of (European) values (which would again presup-
pose an analysis of the functions of both values and value language in various
politico-legal contexts).

6. The EU Charter of Fundamental Rights states in its preamble: “Conscious of
its spiritual and moral heritage, the Union is founded on the indivisible, uni-
versal values of human dignity, freedom, equality and solidarity; it is based
on the principles of democracy and the rule of law. It places the individual
at the heart of its activities, by establishing the citizenship of the Union and
by creating an area of freedom, security and justice. The Union contributes
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10.

11.

12.

13.

14.

15.

16.

to the preservation and to the development of these common values”. (Char-
ter of Fundamental Rights of the European Union, Preamble, <https://eur-lex.
europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/TXT> [January 135,
2023]). The Treaty of Lisbon states in Article 2: “The Union is founded on the
values of respect for human dignity, freedom, democracy, equality, the rule of
law and respect for human rights, including the rights of persons belonging
to minorities. These values are common to the Member States in a society in
which pluralism, non-discrimination, tolerance, justice, solidarity and equality
between women and men prevail”. (Treaty of Lisbon, <https://eur-lex.europa.
eu/legal-content/EN/TXT/?uri=uriserv%3A0J.C_.2008.115.01.0001.01.ENG
&toc=0J%3AC%3A2008%3A115%3ATOCs [January 15, 2023]).

. See e.g. Joas 1999 and Korsgaard 1996. In particular, there is also a rich philo-

sophical and sociological tradition of value criticism. See, for instance, Bocken-
forde 1987; Luhmann 1993; Nietzsche 1969 and Schmitt 2020.

. T use the term “things” in a generic sense here, so as to include animals and

human beings.

. The distinction between an empirical and a normative value concept must not

be confused with the distinction between a subjective and an objective value
concept. This will become clear in what follows.

Here and in what follows I use the rather inconvenient expression “from my/
somebody’s perspective”, rather than simply saying “for me/somebody” to
avoid the potential misunderstanding that I am referring to what is “objec-
tively” valuable or good for somebody from some external perspective in spite
of the fact that they might not recognise this as being valuable for them. For
example, one might say that human rights are valuable for a person, in the
broad sense that it is good for them that their human rights are respected, even
though they might not value human rights. However, this perspective on values
and the questions associated with it are irrelevant in the context of this chapter.
By using the term “subject-relative”, I do not mean to advocate a “subjectivist”
value theory. Nor do I want to enter the debate on whether there are “subject-
independent” values, or all values depend on acts of value attribution.

A different question is whether some value judgment is morally justified. For
example, someone might hold that “racial hygiene” is valuable or even morally
valuable, but this would be wrong from a moral perspective.

To be sure, this is an imprecise way of speaking, which, however, is quite com-
mon in everyday language. To be more precise, one would, for example, have
to say “Respecting gender equality is a value for me”, or “Living in a state that
protects gender equality is a value for me”. See also Section 6.

I stay agnostic towards the question here of how one may conceptualise this
quality of being morally valuable — e.g. as some objective, mind-independent
normative fact that “inheres” in things or as something that all human beings
necessarily have to attribute to certain things.

This view is controversial. It might be argued that human dignity should be
interpreted as a moral status or principle rather than as a value (see Duwell
2010 and Gobel 2019), and one might also argue that the value human dignity
should be conceptualised differently than suggested here. However, here I am
merely interested in the basic concept of a value that underlies this view.

E.g. one might hold that happiness is a universal value because it constitutes a
good for all human beings (all human beings strive for happiness, whatever their
individual ideas of happiness might be). However, this universal value of happi-
ness would still not necessarily be a moral value: It might not provide a reason
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(let alone give rise to a moral duty) to support the happiness of others. Rather, it
might just prompt each individual to maximise his or her own happiness, maybe
even at the expense of other people’s happiness. Moreover, one might, of course,
reject the idea of universal morality and yet claim that there are moral values.
A contextualist, for instance, might argue that supporting the members of one’s
family or community is a (or of) moral value but that this value is itself not
grounded in any universal value. Finally, there are, of course, concepts of values
that are normative but not moral: e.g. political values or legal values.

See  <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/
TXT> [January 15, 2023]. Solidarity might be an exception to this because it
might be understood as “solidarity among Europeans” and would thus not be
universal.

I'am not claiming that this has to be so as a matter of fact. Rather, I suspect that
this must be so from the perspective of those who use the phrase.

This follows, I take it, from the simple fact that values, in the sense of the values
of a person or a community (i.e. empirical values), are inseparably linked to
questions of identity(-formation), thus drawing a boundary to some not-me or
not-us, i.e. a person or community with a different set of values. However, this
is arguably a matter of degrees. I assume that talk of European values would
still make sense if a significant part of the world shared the same values, but if
the same held for the whole rest of the world, it would become pointless.

See also Section 7.

With this I do not mean to suggest that there might not be a claim of rightness
implied. Arguably, someone who holds that something is “her value” will also
think that it is in some sense good or better to have this value. Here, the impor-
tant point is merely that this is not necessarily a claim about moral rightness or
even universal moral rightness. So someone who advocates “German values”
would hold that it is indeed better to be punctual and diligent but might still
not regard this as a moral claim.

See the contribution by Wim Weymans in this volume.

I shall stress that this is not meant to rule out the possibility that many people
who use the term “European values” might indeed hold such a view (i.e. about
European values having their origins in Europe). In other words, if one con-
ducted a discourse analysis and determined the meaning of “European values”
on that basis, this historical interpretation would probably figure in it. How-
ever, the goal of these conceptual reflections is not to faithfully reconstruct
what people think but to develop an interpretation that also meets certain
plausibility criteria.

Here the same point applies mutatis mutandis as with regard to the preceding
interpretative possibility — see note 23.

Of course a value too might be interpreted differently in different contexts (i.e.
what equality is to begin with). However, I assume — but cannot argue for this
here — that the assumption that some value is universal at least implies that
there is a universal core meaning and a norm that at least on an abstract level
is universal as well, even though the more concrete norms that follow from it
certainly require context-specific considerations. Cf. Gobel 2019, Ch. 7.

See Section 7.

I would still assume, though, as explained in note 19, that these values would
have to be thought of as specifically European at least to some extent, as a
general plausibility condition.

Cf. Gordemann/Herrmann/Langer 2021, esp. Chs. 3 and 4.
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. This does not mean that what norms prescribe might not be in need of further,

42.
43.

There is no space here to go into the question what such a commitment does or
should imply. Especially, one might wonder whether it should be understood
as a broad orientation of EU policies or whether it calls for its “translation”
into more robust (e.g. legal) structures. See on this also Section 5.

One might object here that the claim that this standard is self-imposed contra-
dicts the idea that values, other than norms or life principles, are not something
that one adopts but rather something that one simply has. Generally, for values
in an empirical sense, this is certainly right. However, it makes a difference
whether a community deliberately decides that its policies should be guided by
a particular set of values. In this case, the notion of self-imposed or self-given
values seems appropriate.

See  <https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:12012P/
TXT> [January 15, 2023].

The Treaty of Lisbon also states in Article 2 that “[t]hese values are common
to the Member States”. See <https://eur-lex.europa.eu/legal-content/EN/TXT/?
uri=uriserv%3AQ0J.C_.2008.115.01.0001.01.ENG&toc=0]%3AC%3A2008
%3A115%3ATOC> [January 15, 2023].

Cf. Diwell/Gobel/Philips 2021. The distinction between these normative con-
cepts is not restricted to moral values, norms, rights etc. but also applies, for
example, to legal values and various kinds of norms. I will make clear in what
follows whenever I refer to moral values, norms, principles and (human) rights
more specifically. Moreover, these conceptual distinctions are not meant to be
exhaustive. For instance, I bracket the concept of a (moral or legal) status here.

. One might hold, however, that principles, other than norms, can also state the

permission to do something.

. Wenar 2021, introductory section, emphasis added.
. On the concept of a claim right see Hohfeld 1917.
. See Rawls 1993, 173-211. The classical view is that this question divides

moral philosophers into two camps: teleologists and consequentialists who
argue that what morally ought to be done follows from what is good (in short:
values ground norms) and deontologists who reject this and argue instead that
one first needs to understand what ought to be done in order to know what
is morally good. However, the line between these positions is certainly not as
sharp as often suggested, and one might even wonder whether the distinction
between them fundamentally makes sense.

Let me stress again that this does not mean that moral norms necessarily have
to be grounded in moral values, which many would explicitly reject.

For an overview of relevant debates about this question, see Scarano 2011.
This is one reason why one might argue that it is important that the policies in
some community are based on and oriented towards common values: namely,
because this will facilitate consent to certain practices in spite of otherwise
diverging interests.

See in more detail on this Philipp Schink’s contribution to this volume.

context-specific interpretation.

It will become clear why this matters practically in Section 7.

Think, for instance, of a neo-Nazi who demands respect for her value of the
superiority of the white race. The reason why we arguably would have dif-
ficulties respecting the particular value orientation of that person is that the
relevant norm — respect of value plurality — is, in this case, outweighed by a
different norm: e.g. to recognise one another as equals and not to discriminate
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on racial grounds (where one might further argue that both norms follow from
a principle to respect persons).

See also Gobel 2020 and Diiwell/Gobel/Philips 2021. It is a different question
whether human rights are grounded in some value or whether some value lies
at the core of human rights. See Griffin 2008.

There is, however, an exception to this: namely, a line of argument that would
stress that the concept of a right presupposes the existence of a right holder
and of a duty bearer, which combined with the assumption that, in the case of
human rights, it is sometimes impossible to identify this duty bearer leads to
the claim that they are not rights “proper”.

There are two different (though related) questions at stake here. The general
philosophical question is how human dignity, freedom etc. should be under-
stood, which also touches on metaethical questions about the role of values,
norms and rights in practical reasoning. So this is first of all a matter of philo-
sophical theorising. A different question is what practical implications it has
to frame the normative foundation of some political community — here the
EU - in terms of values rather than, for example, in the form of a catalogue of
rights. This again touches on complicated questions: e.g., about the functions
of values in political and legal contexts.

See Diiwell 2010 and 2014 and Gébel 2019.

From a human rights perspective, to list freedom and equality as values along-
side human rights is problematic because it puts these values potentially into
opposition with the human rights to freedom and equality.

Until recently, the quote was accessible via the following link, which has since
expired: <www.eppgroup.eu/de/newsroom/nachrichten/wir-mussen-unseren-
european-way-of-life-verteidigen> [June 21, 2022] (translation M.G., empha-
sis added). I adapted the spelling of “European Way of Life”, which is English
in the German original. Parts of the quote are still accessible via the follow-
ing link: <www.eppgroup.eu/de/newsroom/nachrichten/wir-muessen-unseren-
european-way-of-life-verteidigen> [March 1, 2023].

As T will explain later, these perspectives do not necessarily exclude one another
and might even be complementary under certain conditions.

E.g. one might hold that respect of the human right to asylum might potentially
be in tension with the requirement to maintain social cohesion in terms of a
shared value orientation. (I am just mentioning this as an example. Whether
this is a real problem is a different question.) Note also that in order to address
such tensions adequately, one needs to turn from the umbrella term “European
values” to the particular value (or norm or right) at stake. One might then, for
instance, attempt to argue — though I doubt successfully so — that in some cases,
the human right to asylum of a refugee might be justifiedly overridden by a
human right of a European citizen. In contrast to this, to say that some human
right may be justifiedly overridden by a normative requirement to respect some
value would plainly contradict the human rights idea.

Note that this only follows with the help of an additional premise: namely, that
immigrants actually constitute a threat to this value order.

It is not clear from the statement why “our fundamental values” ought to be
respected by immigrants. Because they are universal moral values and should
thus be taken into account by everyone? Because disrespecting European values
would mean to disrespect “us” (as Europeans)? Or maybe for both reasons?
Arguably, the statement plays with precisely this ambiguity.

See Kundnani 2019.
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5 “Wo Sind EUre Werte?”

Remarks on the Practical
Response to Values

Philipp Schink

5.1 Introduction

In early December 2021, a large European flag flew at the party headquarters
of the Social Democratic Party of Germany (SPD) in Berlin. In the centre of
the circle of stars was written, “Wo sind EUre Werte?” — “Where are yEUr
values?” Using this slogan, activists had protested the current German chan-
cellor in front of party headquarters against the migration policy of the EU at
its external borders.! They demanded an end to illegal pushbacks, safe escape
corridors and, in particular, rapid admission to EU territory to end the suffer-
ing of refugees at the Belarusian border. If the EU’s treaties, the speeches of
its representatives, and European public opinion consistently refer to values
such as human dignity, the rule of law and freedom, why, activists say, do
these values not apply to the treatment of refugees and migrants?

In this chapter, I would like to take the activists’ indignation that the
EU does not seem to care much about the values underlying the European
unification project when it comes to responding appropriately to migration
and refugee movements as an opportunity to explore a series of questions
concerning the relationship between “European values” and normative
requirements. How does the finding that something is of value regulate
action? In doing so, I will abstract somewhat from the activists’ immediate
concern and explore more basic questions about how values can actually
guide action. I will first show, against a certain value scepticism, that the
inclusion of values in EU treaties does not entail insurmountable problems.
In a second step, I will outline how the relationship between values and
prescriptivity can be conceptualised. In doing so, however, I will not fully
descend into the depths of the philosophical debate about normativity and
will instead follow a middle path. Finally, I will point out two different
ways of responding to values in practical terms and discuss their respec-
tive attractiveness. While exploring these points, I will consider and refer
back to the question of what an appropriate response from the EU and its
member states to the migration and refugee movements might look like.
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The discussion about “European values” is often determined by more
in-depth discussion as to what exactly can be understood by these val-
ues.? This involves both discussing which values are now to be included
in the European canon and discussing how these are to be understood in
more detail. Grounded in a communitarian perspective, this discussion
explores the question of whether there is such a thing as Europe’s cul-
tural values, which would predate the European political project and be
a necessary precondition of its founding, but which could not be gener-
ated by it itself.> The perspective that is often found in the background
and gives this discussion its practical significance is that the existence of
a stock of values is established as a result of historical-cultural develop-
ment and that these values are then to be politically positivised, as it
were, at the institutional level of the EU. This “bottom-up” approach
is critically directed against attempts to impose values on the European
social unification process as the result of negotiation and enforcement
processes at the political level: i.e. from a “top-down” perspective.
Admittedly, this is to some extent a “democratic” understanding of the
communitarian answer to the question of which values should underlie
the European unification project: namely, those values that actually have
meaning in the lives of EU citizens rather than values primarily relevant
to the lives of a political or economic elite.

I will not explore this complicated and multi-layered debate and its
underlying issues in the following.* Instead, I will simply refer to the val-
ues that have actually found their way into the various EU documents and
treaties since the 2000s and take them as an undisputed basis. The ques-
tion of what practical attitude should be taken towards these values is at
least as important as the question of which values should form the basis
of the European project. What practical implications are entailed in the
incorporation of values and the shift to a language of values that can be
observed in the history of the European treaties? These questions are not
only central to a more precise understanding of what political character
the EU has or should have; they are also important in order to under-
stand what kind of regulative control goes hand in hand with the inclu-
sion of a certain canon of values in EU treaties. It is not only a question
of how executive and legislative processes and actions can refer to values
for guidance. Rather, the European process likewise always concerns how
processes, measures and actions referring to values in the wrong way can
be sanctioned.

5.2 Values in the Treaties of the European Union

It is only in the last 20 years or so that values have been placed in the fore-
ground of various important EU treaties and charters. Before that time,
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instead of values, there was usually talk of principles. For example, in the
Treaty of Nice, it is stated:

The Union is founded on the principles of liberty, democracy, respect
for human rights and fundamental freedoms, and the rule of law, princi-
ples which are common to the Member States.’

In the same place in Article 2 of the Lisbon Treaty, which followed the
Treaty of Nice and is the treaty in force today, the talk of “principles” has
now been replaced by the talk of “values”:

The Union is founded on the values of respect for human dignity, free-
dom, democracy, equality, the rule of law and respect for human rights,
including the rights of persons belonging to minorities. These values are
common to the Member States in a society in which pluralism, non-dis-
crimination, tolerance, justice, solidarity and equality between women
and men prevail.®

And the preamble to the Charter of Fundamental Rights of the European
Union states:

The peoples of Europe, in creating an ever closer union among them,
are resolved to share a peaceful future based on common values. Con-
scious of its spiritual and moral heritage, the Union is founded on the
indivisible, universal values of human dignity, freedom, equality and
solidarity; it is based on the principles of democracy and the rule of
law. It places the individual at the heart of its activities, by establish-
ing the citizenship of the Union and by creating an area of freedom,
security and justice. The Union contributes to the preservation and to
the development of these common values while respecting the diver-
sity of the cultures and traditions of the peoples of Europe as well as
the national identities of the Member States and the organisation of
their public authorities at national, regional and local levels; it seeks
to promote balanced and sustainable development and ensures free
movement of persons, services, goods and capital, and the freedom of
establishment.”

At first glance, the replacement of “principles” with “values” may elicit
only an indifferent shrug, since the treaty passages otherwise appear to
be largely identical in meaning. Nevertheless, the change to a language of
values has triggered scepticism and concern among a number of commen-
tators. This critical reaction ranges from the concern that the language of
values is per se vague and not very concrete compared to the language of
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principles to the reductionist assumption that the former can be reduced to
the latter anyway. For instance, Dimitry Kochenov suggests:

Although it is universally accepted that “moral and political values are
central to the public law enterprise”, while the EU Treaty speaks in Arti-
cle 2 TEU about the “values” of the Union, it is absolutely clear that
what is meant by “values” in this context is actually “principles” — fun-
damental principles — of EU law.®

To understand what exactly is at stake in this controversy, it is helpful to look
at the difference (and also possible connection) between values and principles.

Principles are, both in general and in jurisprudential, political or philo-
sophical terminology, fundamental rules whose function is to guide and
regulate individual actions. If freedom, democracy, human dignity etc. are
to be understood as principles, this means that these terms contain general
rules offering direct guidance for judgment and action by indicating what is
relevant and what must be disregarded in the respective context.” An illus-
trative example of a principle would be, for example, “It is morally wrong
to murder”. Or Kant’s principle of humanity: “So act that you use human-
ity, whether in your own person or in the person of any other, always at the
same time as an end, never merely as a means”.'” If we consider the Treaty
of Nice with these two examples in mind, it is natural to understand the
“principles” cited in the quoted passage only as elliptical formulations of
far more complex general principles. To speak of the principles of freedom,
democracy etc. does not say anything at all about the content of these
principles. That the range of possible interpretations here is considerable is
immediately apparent if we consider two better-known principles of free-
dom, at least in philosophical discussion. For example, the first principle
of justice dealing with freedom is stated by the American philosopher John
Rawls in his Theory of Justice: “Each person is to have an equal right to
the most extensive scheme of equal basic liberties compatible with a similar
scheme of liberties for others”.'"" The famous “principle of liberty” found
in John Stuart Mill’s Oz Liberty, on the other hand, represents a principle
with a significantly different thrust:

That principle is, that the sole end for which mankind are warranted,
individually or collectively, in interfering with the liberty of action of
any of their number, is self-protection. That the only purpose for which
power can be rightfully exercised over any member of a civilised com-
munity, against his will, is to prevent harm to others."

Despite all the ambiguity about the exact content of the principles listed
in the aforementioned European treaties, it should be clear what (supposed)
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advantages are expected from the integration of principles into the Euro-
pean treaties. With this integration, direct regulation of the political con-
duct of the EU institutions as well as their member states should become
possible. Principles should enable both common political judgments in indi-
vidual cases and an orientation of policy as a whole: individual cases — i.e.
the achievement which is attributed to principles — must “only” be exam-
ined to see whether they fall under a certain principle. Now it is indeed
the case that quite a few commentators have criticised the replacement of
principles with “values” in the EU treaties as well as in the Charter pre-
cisely in light of these advantages associated with principles. To a certain
extent, direct action guidance is inherent in principles, but this does not
seem to be the case with values. The concern is that a binding guidance for
action would be undermined by replacing principles with values in docu-
ments central to the process of European unification, such as the Treaty
on European Union and the Charter of Fundamental Rights. In short, the
concern is that the integration of values gives the preamble of the Charter
of Fundamental Rights and the central articles of the EU Treaty the char-
acter of Sunday speeches: values are always referred to when it comes to
being as vague and unspecific as possible with a lot of rhetorical bombast.
Sunday speeches may appeal to people’s guilty consciences or give listeners
the warm feeling that they are somehow good after all, but the vagueness
of the language of values, critics fear, has political consequences beyond
that. This concern was prominently expressed by Carl Schmitt with the
phrase “tyranny of values”. According to Schmitt, since values are always
subjective, they only invite endless conflicts of interpretation and arbitrari-
ness. Schmitt, who was a legal scholar and ideologue of the Nazi regime,
saw in the integration of values in the early Federal Republic the writing on
the wall of a “tyranny of values”.!’

This concern can indeed be heard as a constant background noise when
it comes to the inclusion of the language of values (and the consequent
replacement of the language of principles) in the Charter and especially
in the EU Treaty. This expresses the double concern that, due to the pre-
sumed vagueness of the terminology of values, they would either not fulfil
any practical guidance function at all (and thus would remain inconse-
quential) or that their inclusion would open up a discretionary latitude for
the conduct of EU institutions as well as the governments of the member
states, which could lead to the fact that both political and legal decisions
could hardly be effectively anchored with democratic control. Commenta-
tors on the progressive left are particularly concerned that replacing prin-
ciples with values in EU documents will lead to a step backwards in the
process of European unification. Instead of establishing well-defined prin-
ciples that would put political action on a binding basis, it is this binding
nature that would be undermined. However, reactionaries are levelling a
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similar criticism. Complaints regarding the criticism that the EU Commis-
sion and the EU Parliament are currently levelling at member states such as
Poland or Hungary, both characterised by a rapid dismantling of the rule
of law and an overall strong development towards authoritarian national-
ism, are thus readily sublimated by representatives of those states to the
problem of a “tyranny of values”. As Poland’s ambassador to Germany
Andrzej Przylebski pointedly put it in an interview in 2017: “The problem
is interpretation. Brussels is too ideologically driven. And that is by liberal
ideology”.™

It is precisely because of the EU’s political crisis that the question of
what practical attitude should be adopted towards values is of particular
interest. The crisis of the European unification project is indeed manifold
and driven by many factors. In the context of this chapter, those factors
and developments that are in one way or another connected with the ques-
tion of flight and migration to the EU are of particular interest. Flight and
migration are social facts that have triggered increasingly fierce moral
and political conflicts and controversies within the EU over the past 30
years. Especially since the “long summer of migration”,' there has been an
ongoing political crisis in the European Union over how to deal with the
fact of migration appropriately.'® Determinants of the crisis are the anti-
migration-and-refugees attitude of, among others, the Visegrad states and
Austria, as well as an attitude on the part of the core European states that
is strongly oriented towards the idea of controlling irregular migration. By
means of “compassion [and] determination”"” (i.e. de facto deterrence and
containment), a “robust management [of the| external borders”!® is pur-
sued, in which both illegal pushback actions are effectively tolerated and
the use of Libyan militias for migration prevention is sought:

In the past six years, the European Union, weary of the financial and
political costs of receiving migrants from sub-Saharan Africa, has cre-
ated a shadow immigration system that stops them before they reach
Europe. It has equipped and trained the Libyan Coast Guard, a quasi-
military organisation linked to militias in the country, to patrol the
Mediterranean, sabotaging humanitarian rescue operations and captur-
ing migrants. The migrants are then detained indefinitely in a network
of profit-making prisons run by the militias."”

But of course the crisis also has further determinants. For example, the
aforementioned dispute between the EU institutions and, for example,
Poland and Hungary regarding the lack of rule of law and authoritarian
transformation of democratic structures in these states also plays a major
role. Thus, the governments of these member states are using their power
to block the establishment and effective implementation of intra-European
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procedures for the allocation of refugees and migrants. In this way, the
current reactionary governments of these countries are strategically aiming
for the EU to yield on the issue of sanctioning the erosion of the rule of law
and democracy.

Now, could this EU crisis be understood as a consequence of introducing
values into its core treaties? It could be assumed that the crisis is essentially
caused by the fact that there is no agreement on the respective understand-
ing of the values and that, due to the subjective character of the values, it is
also not possible to decide on substantial divergences of interpretation. No
reference to the canon of values laid down in the treaties could in any way
resolve such a dispute. There are, however, reasonable doubts that the cur-
rent conflicts in the EU are actually conflicts of values in this sense. Under-
standing the ongoing conflict between the core European countries and EU
institutions and, for example, the Orban government in Hungary primarily
as an expression of conflicting values (or as an expression of conflicting
interpretations of the respective values) actually contributes to the ideologi-
cal concealment of a power politics that aims to secure the influence of a
nationalist elite on state control resources by undermining democratic par-
ticipation opportunities in order to promote its own economic interests.>’
To seek an explanation of the crisis in the alleged subjectivist character of
values and thereby hastily endorsing the Schmittian conception of values
overlooks the fact that it is not so much collisions of divergent interpreta-
tions of values as collisions of interests at the forefront here. Indeed, it over-
looks the fact that government action in these countries can by no means be
regarded as representative of the convictions of these countries’ populations:

[T]hese rogue governments are not taking their citizens out of the nor-
mative embrace of the European Union because their citizens have
demanded that these governments do so. The rogue governments we see
today are undermining the values of the European Union when the EU is
more popular in these Member States than their own governments are.?!

With these certainly sparse references to the strategic use of values, the
problem of the precise understanding of values in the EU treaties is, of
course, not exhaustively answered. In what follows, I want to explore
above all the question of what kind of practical attitude is actually to be
taken towards values. In what ways should EU institutions and member
states respond in their actions and policies to the values laid down in the
Treaties? This question has a significance of its own, quite different from
the question of exactly which values are or should be subject to the Euro-
pean project or how the values laid down in the treaties should be inter-
preted in detail. It allows us to draw conclusions in a different way about
what is involved in the integration of values into the European treaties.
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5.3 What Are Values?

Something is of value if it is good: i.e. when we call a state of affairs or
something else valuable, we make an evaluative judgment about it. Thus,
when the EU documents speak of values such as freedom, democracy,
human dignity or the rule of law, this is first of all synonymous with the
statement that the states of affairs to which these terms refer are good and
worth valuing. If one looks at the terms listed as values in the Charter or
the Lisbon Treaty, it is immediately evident that these values cannot all be
on the same level. To clarify this point, it helps to draw on the distinction
between intrinsic and instrumental values widely used in the discussion of
value theory. In a next step, it can be asked whether the values mentioned
in the treaties actually all belong to one of the two categories or whether
they should not be included in both.

Something has intrinsic value if it is valuable “in itself” or “as such™: i.e.
if it is pursued for its own sake.?? In philosophical discussion, the assump-
tion of intrinsic value is usually invoked when the subject of what an indi-
vidual’s good consists of, what constitutes a good life or what goals are
intrinsically desirable is in dispute. In contrast, something has instrumental
value when it is itself a means to an end. As a first approximation, to find
out what is of intrinsic value or what we strive for and value only because it
helps us realise or achieve something we value for its own sake, it is natural
to ask why we strive for something. Thus, one could ask why it should be
good for the states of Europe to become a union. In answering the question,
someone liberal-minded would probably say, for example, that the union is
good because it guarantees economic prosperity. It makes sense to then ask
why economic prosperity should be valued, and in answering this question,
the point would eventually be reached where a further why question would
no longer make sense. In fact, it is immediately obvious that it makes sense
to ask why economic prosperity is good, but it makes much less sense to
ask why human well-being should be valued. At some point, such ques-
tions have to come up against a wall, figuratively speaking, and this is not
because at some point we no longer feel like answering them.?® Instead, it
is the structure of how the things we value are related to each other. If we
value a European union because it guarantees economic prosperity and
value the latter because it ultimately guarantees well-being, then the union
derives its value from prosperity and the latter ultimately from the well-
being it provides. And if something derives its value from something else,
then at some point, something must have intrinsic value, which, as Michael
Zimmerman delineates,?* explains why the other “upstream” things are of
value. Anything that is not good in instrumental terms must, the idea goes,
be good because of intrinsic properties, and these explain why we value
things that are means to ends for us. The assumption of intrinsic value thus
performs an indispensable ordering function in our evaluative statements.
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Armed with this distinction, we now look at the values mentioned in the
Treaty and the Charter, and it quickly becomes clear that they can hardly
be placed on the same level. At first glance, human dignity and freedom, for
example, are more plausible candidates for intrinsic value than democracy
and, above all, the rule of law.?* Or, to put it more precisely, asking why
the rule of law should be valued seems to be well explained by a multistep
reduction to the value of freedom — conversely, this seems unpromising.>®
Similarly, it makes sense at first glance to assume that democracy as a form
of political order is valuable because it guarantees freedom.?” Whether
freedom and human dignity in general can ultimately be assumed to be
intrinsic values is a question I would like to leave open; as mentioned ear-
lier, in the present chapter, I will not be exploring the question of whether
these values can actually be plausibly understood as intrinsic values. In my
opinion at least, while the question of why we value equality, freedom and
dignity does not sound outright nonsensical, it does invite further expla-
nation. In addition, the various formulations in the EU treaties seem to
suggest that the values listed are “political values™: i.e., they are conceived
as instrumental values constituting a frame of reference to which both the
process of inner-European unification and non-European affairs have to
be oriented. The question of what these political values are ultimately to be
reduced to is deliberately left open.?® It should be clear that even if all the
values mentioned in the treaties are instrumental values, democracy and
the rule of law occupy a different place in a value structure (or hierarchy)
than human dignity and freedom. However, I believe the assumption of a
fixed and invariant connection between the different levels of values, i.e.
that it is assumed that the rule of law and democracy would always lead to
an increase in freedom and human dignity or would safeguard freedom and
human dignity is a legitimate understanding of both the preamble of the
Charter of Fundamental Rights and Article 2 of the EU Treaty. Of course,
the stipulation of such a connection in a treaty is not enough to be able to
establish such a connection in reality, however; this is the delineated politi-
cal task of the EU. The values listed in the treaties should be viewed as a
network in which the instrumental value of one is established, reinforced
or stabilised by the existence of the other values.

From these considerations regarding the internal relationship of the rel-
evant values, the picture emerges that Article 2 sets a frame of reference
for the political conduct of the EU and its member states. Conflicts about
the relationship between the values mentioned and how these values are
weighted in the decisions are factored in from the outset. With the network
of values and the openness regarding the exact relationship between them,
however, the EU has given itself the central points under which political
conflicts are conducted. It is precisely the interrelation of values that lim-
its the interpretation of individual values. Seen in this light, these values
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have the political function of setting a process of discovery, agreement or
unification in motion, in the course of which a closer definition of the val-
ues and their interrelationship takes place. The reference to values should
make it possible for the European ship to be built at sea, so to speak.

5.4 The Relationship Between Values and Deontic Categories

In this chapter, however, I am particularly interested in a further point: the
role that values play in EU policy and, correspondingly, what expectations
can be directed at that policy, are essentially related to the understanding
of how we should respond to values in our judgments and actions or how
our judgments and actions are regulated by reference to those values.

To approach this question, I will first take a step back and discuss very
fundamentally how values and prescriptivity are actually related. The inter-
esting question in the following is the structure of the relationship between
the evaluative or axiological dimension and the deontic dimension. Nor-
mativity is often divided into two broad conceptual groups: the value con-
cepts, mentioned earlier, and the deontic concepts, which refer primarily to
actions or ways of acting and express an ought. These include concepts such
as being forbidden and permitted and, above all, being required. Rational,
right, wrong, appropriate, fitting, reasonable etc. are also counted among
the deontic categories.?’ The crucial question now is how “ought” and
“right” relate to “good”. To understand the role of values in EU docu-
ments, the question of deontic theory is indeed central. To better approach
an answer to this question, it helps to introduce a distinction commonly
used in practical philosophy with respect to theories of normativity. Theo-
ries about the connection between evaluative and deontic categories — and
this context is of interest here — can be roughly divided into teleological
and non-teleological approaches. Teleological approaches assume that we
respond correctly to values when we promote them through our actions.
Non-teleological approaches, on the other hand, assume that we respond
correctly to values when we respect them through our actions.

Indeed, the language of both teleological and non-teleological approaches
can be found in EU documents. For instance, the Charter states that the
values mentioned are to be preserved and developed; Article 3 of the EU
Treaty states under 1: “The Union’s aim is to promote peace, its values and
the well-being of its peoples”. Article 49, concerning the possible admission
of new member states, again states, “Any European State which respects
the values referred to in Article 2 and is committed to promoting them may
apply to become a member of the Union (emphasis added)”. Moreover, both
the Charter and the Treaty speak of “respect”, such as respect for human
dignity. Respecting values such as human dignity and freedom, however,
appears to be something fundamentally different to promoting these values.
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The question, then, is how to actually respond to these values in the conduct
and policies of the EU and its institutions and member states. The question
of how exactly the “European values” can be understood individually, how
they relate to each other etc. is thus joined by the question of whether we
should respect or promote them in our judgments and actions. These two
suggestions on how to refer to values are, of course, not the only ways to
do so, and of course, it is also disputed within the philosophical discussion
whether this distinction is really tenable.?® For the present context, however,
they help illustrate a fundamental problem in dealing with the introduction
of values into EU documents and also to illustrate the appeal of each of the
two practical ways of responding to values.

Let us begin with the question of what it would mean to respect a value.
Respect is notoriously difficult to define in terms of its meaning, and it is
also a highly controversial term in philosophical discussions. In the Kan-
tian tradition, it is often explained in relation to the second formulation
of the categorical imperative and the “prohibition of instrumentalisation”:
to respect someone consists in never treating them merely as a means, but
always also as an end. The idea of “ends in themselves” and of not treat-
ing others merely as means can also be invoked in determining the kind of
response called for if we were to respect a value. It is immediately clear that
respecting a value in actions would have to be understood as contrary to
promoting those values. For example, if I respect the value of honesty (to
remain in Kantian realms) in my actions, then I am always trying to be hon-
est. If, however, I want to promote the value of honesty through my actions,
then I aim, for example, at having as many people as possible be honest as
often as possible. In which way I achieve this — e.g. whether I am particularly
honest and thus fulfil a role model function, or I am particularly dishonest,
and thus demonstrate the negative consequences of dishonesty and act as a
deterrent — is not given and depends on the respective situation. Whether or
not I adopt a respectful attitude towards the value of honesty in my actions
(which here means nothing other than being honest) depends solely on the
extent to which I thereby promote a state of the world in which this value
is more strongly realised than in another. This different connection is often
illustrated in the literature using the example of the value of peace:

With a value like that of being peaceable, I promote it if I do what-
ever promises the maximal realisation of the value; this may include not
being peaceable myself, as in fighting the war to end all wars. I [respect]
that value on the other hand if I choose options that exemplify it, being
peaceable myself, even if this means that there is less peace overall.?!

Taking a respectful attitude towards values is thus in a sense open to
both teleological and non-teleological approaches, but they draw on two
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fundamentally different types of reasons. From a sophisticated teleological
perspective, taking a respectful attitude is required if it promotes the best
possible state of the world. The fact that a best possible state of affairs is
promoted by taking a respectful attitude is therefore the reason for taking a
respectful attitude. Non-teleological approaches, on the other hand, resort to
fundamentally different types of reasons — which may vary from approach to
approach — but it is never assumed that it is already sufficient for an action
to promote a state of affairs in the best possible way. To illustrate this again
using the example of a pacifist attitude: from a sophisticated teleological
perspective, one could come to the conclusion that it would be better in the
long run for society as a whole if most members of society were pacifists: i.e.
people of a peaceable disposition who always respect peace in their actions.
It is important to note, however, that the “pacifist disposition” here is an
instrument to promote the best possible state of peace. In this case, it appears
justified to refer to a “respectful attitude towards the value of peace” having
the status of a normative fiction that serves a specific function.

The difference between teleological and non-teleological approaches is
further illustrated by the distinction between agent-relative and agent-neu-
tral reasons. An agent acts for agent-relative reasons if these reasons are
centrally related to who is acting. If, on the other hand, this reference is not
given, then the reasons are agent-neutral reasons.?? If agent-relative reasons
are in the background, it is important for an agent to be honest or peace-
ful, for example. This would preclude the agent’s actions aimed at ensur-
ing that the value of honesty is promoted as a whole without, however,
expressing it in their own attitudes. For teleologists, on the other hand, it
does not matter who acts; it matters whether the actions result in a better
state of affairs. In short, if an agent respects a value through their actions,
their aim is to express this value in their actions, not the goodness of the
state of affairs that follows their actions. To illustrate the idea of agent-
relative reasons once again with an example from the more recent politi-
cal debate: in the conflict over whether Germany should be permitted to
supply weapons to Ukraine, German Foreign Minister Annalena Baerbock
argued in January 2022 that because of German history — i.e. the German
war of extermination in the East during the Second World War — Germany
should not be allowed to supply weapons to Ukraine.** Here, agent-neutral
reasons are explicitly not cited — for example, that arms deliveries would
not promote peace. Instead, the specific identity of the agent is assumed as
the decisive point of reference for determining the normative status of arms
deliveries. Following the underlying reasoning, it is not possible to know
the normative status of such a supply without knowing who is supplying
the weapons.

Before I explore further whether the EU documents themselves might
already contain statements on how the cited values should be responded



“Wo Sind EUre Werte?” 127

to — i.e. whether the EU documents suggest an attitude of respect or pro-
motion — I would like to briefly discuss what actually makes each of the
two responses to these values mentioned appealing — and what their short-
comings are. To do this, I will again look for the connection with the
EU’s migration and refugee policy. In doing so, I aim to show, on a rather
impressionistic level, characteristics of the two approaches that speak for
or against an attitude of respect or promotion towards the values laid
down in the treaties; it is certainly not my intention to argue independently
for or against teleological or non-teleological approaches.

Moral indignation is most likely the appropriate affective reaction in
view of the manifold suffering currently taking place at the EU’s external
borders and that is (co-)caused by the border regime and the EU’s migra-
tion policy. This empathic reaction seems to directly correspond with a
respectful attitude towards the values; in a respectful attitude, the felt
indignation seems to find a normative expression immediately. It is also
clear, however, that a respectful attitude is accompanied by an agent-rela-
tivity of values. A second aspect that appears to speak for a respectful atti-
tude towards values seems to be connected with the subjective perspective
of action. Acting in a highly complex world — especially when it comes to
the political or institutional level — often takes place under conditions of
insufficient knowledge and almost inevitably has side effects and impacts
that are difficult to foresee subjectively, for example. Not considering the
consequences of actions, policies or institutional orders is characteristic of
a respectful attitude towards values and seems to speak for such an attitude
here. As attractive as a respectful attitude towards values may seem at first
glance, it is ultimately unconvincing in comparison with a teleological atti-
tude. As explained earlier, a respectful attitude goes hand in hand with the
assumption of agent-relative reasons, which means that the identity of the
agent would be decisive in determining the normative status of an action
or policy. The consequence would be that an action required for A would
not be required for B, even if B were in the same situation — and this raises
the question of how this could be justified at all. In fact, in attempting to
justify an attitude of respect towards values, most would likely ultimately
resort to reasons that are agent-neutral: i.e. the attitude of respect would
be seen as a surface normative fiction with more complicated teleological
assumptions in the background. The EU needs to open its borders to the
refugees and migrants holding out in horrific conditions at the Belarusian
border not because it is the EU, but because doing so promotes the value of
human dignity in general, for example.

Compared to an attitude of respect towards values, the teleological per-
spective is far more complex. The point of reference is not the character
of the respective actions, policies or institutions; instead, it is their effect
on the world - i.e. on the social conditions and the individuals living
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in them — that has to be determined. This is because the teleological per-
spective ascertains the normative status of actions, policies and institutions
precisely through their effects on the world: i.e. in order to arrive at a
normative judgment, a great deal of knowledge about the world must be
gained in order to then make an assessment as to the best approach. It is
not as if there is no orientation at all through experience etc. Experience
still has a role to play and certainly helps guide a decision-making pro-
cess. But it is important that other more comprehensive information and
predictions from the most diverse fields of knowledge are included in the
discussion when there is a complete focus on the appropriate means. This
characteristic of a teleological attitude towards values almost inevitably
moves the dispute about different assessments of the significance of empiri-
cal facts into the centre and thus makes a specific kind of demand on the
judgments and decisions of the agents. Considered in this way, it can be
said that agents, in the course of adopting a teleological perspective, are
better attuned to the actual world.

Now that the attractive characteristics of teleological or non-teleological
approaches in the context of migration and refugee movements have been
briefly mentioned, the question that needs to be answered is whether the
EU documents themselves already contain statements on how the cited val-
ues should be referred to.

The wording in Article 3 (1) of the Lisbon Treaty suggests a teleologi-
cal interpretation: i.e. that the respective values are to be promoted. This
appears somewhat plausible, including against the background of the
teleological perspective characteristics just mentioned; with the “promo-
tion passage”, the character of the EU as a political project is once again
stressed. The values formulated in the treaties thus represent the goals of
this project. Now it would be a mistake to claim that the language of the
EU treaties is quite clear. Unfortunately, the language of the Treaties is not
as precise as it should be if they are meant to provide a basis for legal rather
than political dispute. Thus, as already mentioned, Article 49, which con-
cerns the possible admission of new member states, reads: “Any European
State which respects the values referred to in Article 2 and is committed to
promoting them may apply to become a member of the Union”. It should
now be clear, based on the previous discussion, that strictly speaking, an
attitude of respect and promotion is not possible at the same time. This
contradiction could be resolved by adopting a “sophisticated teleological
interpretation”, but this seems implausible in view of the fact that Article
49 concerns the admission of new member states. Instead, the point seems
to be that a certain level of realisation of the mentioned values must be
achieved before a state can apply for admission to the EU. From this point,
we can move on to the more difficult question: what does “promoting val-
ues” actually mean?
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Generally, promoting something means first of all supporting something
in its development, in its progress. But supporting development to what
extent? In the context of Article 3, this question arises not only in relation
to one value (such as freedom) but also, as we know, to a whole set of
values (freedom, human dignity, equality, democracy, the rule of law . . .).
This much should be clear: the values must be promoted in a network, but
what this means for the weighting of the individual value is thus largely
open. The question of how much a value should be supported in its unfold-
ing depends on whether or not policymakers should adopt, say, a maximis-
ing stance with respect to the value (or set of values). Such a stance would
be taken by an agent if an action or measure, laws or institutions were
chosen according to whether they would promote the values in question at
least as much as some other alternative. First, it can be noted that, from a
teleological perspective, the fact that a particular action or measure pro-
motes a value (or a particular combination of a set of values) better than
comparable options always constitutes a reason to perform that action.
But is it always also the decisive reason? If so, the promotion criterion laid
down in Article 3 of the EU Treaty would indeed have to be understood
in terms of a maximisation requirement. One advantage of this interpreta-
tion would be the establishment of a clear, practical relationship, at least in
theory: both the European institutions and agents, as well as the member
states, would theoretically have a clear criterion to provide them with guid-
ance and on which they could base their policies.

Both the Charter of Fundamental Rights and, of course, the EU Treaty
itself have a binding effect. This raises the question of compliance and
enforcement, and in order to be able to guarantee this, there must be criteria
for determining when the government action of EU member states has actu-
ally promoted the values in question and when it has not. What is sought,
then, are criteria that can be the basis of criticism and of EU sanctions
against individual member states — a question that is currently the focus of
attention in relation to the appropriate response of EU institutions to the
authoritarian transformation of democracies in countries such as Poland
and Hungary. At what point are sanctions against member states war-
ranted? Articles 7.1 and 7.2 contain passages that help answer this question:

7.1. On a reasoned proposal by one third of the Member States, by
the European Parliament or by the European Commission, the Council,
acting by a majority of four fifths of its members after obtaining the
consent of the European Parliament, may determine that there is a clear
risk of a serious breach by a Member State of the values referred to in
Article 2. Before making such a determination, the Council shall hear
the Member State in question and may address recommendations to it,
acting in accordance with the same procedure.
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The Council shall regularly verify that the grounds on which such a
determination was made continue to apply.

2. The European Council, acting by unanimity on a proposal by one
third of the Member States or by the Commission and after obtaining
the consent of the European Parliament, may determine the existence of
a serious and persistent breach by a Member State of the values referred
to in Article 2, after inviting the Member State in question to submit its
observations.*

The formulation of a “serious and persistent breach” of the values in ques-
tion used in Article 7. 1-2 suggests that deciding when to impose sanctions
on the member states in question is primarily a political question. In a
word: if there is a “serious and persistent breach” of values and the sanc-
tions procedure indicated in 7.2 is initiated, then the governments of the
countries against which such a procedure is initiated are, in fact, carrying
out a transformation of the political order of their countries in which the
web of values unravels. Of course, it is clear that the determination of such
a violation cannot be a primarily legal matter since the diagnosis of such a
transformation can hardly be made in the binary code of juridical decisions.
Rather, this is a political decision that involves extensive information and
viewpoints, primarily concerning the assessment of future developments in
the countries concerned. It can thus be concluded that decisions regarding
criticism and sanctions have to be made as a political decision entirely in
the spirit of promoting values. Decisions regarding sanctions must always
be preceded by the assessment of whether the sanction measures will actu-
ally result in a progressive change in the governance of the countries con-
cerned or whether such measures may even lead to a further deterioration.
It is often the case that the underlying assessments and reasons — if they
are reasons actually aimed at promoting values — for political decisions, as
previously outlined with regard to the question of sanctioning “serious and
persistent violations” of EU values by member states, often cannot be made
public at all, or at least not officially. They thus remain in a sense esoteric —
i.e., available only to the initiated — and strategic. Moreover, they are often
characterised by a complexity and by assumptions of probability that are
far from being uncontroversial at the decision-making moment itself. And
from a practical point of view, moreover, it seems no less complicated to
evaluate the decisions made after the fact: i.e., to check whether or not they
have actually resulted in the promotion of values.

In the discussion so far, I have tried to trace the way in which values
themselves can have an action-guiding function. It became clear that, irre-
spective of the question of how values are defined in terms of content, the
fears mentioned at the beginning proved to be unfounded: the replace-
ment of the language of principles with values in the EU treaties does not
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eliminate any criteria by which the actions of the EU and its member states
could be judged. On the basis of a few (albeit central) articles and passages
from the EU treaties, it is possible to see that it is more likely that an atti-
tude of promotion rather than respect towards values is envisaged in the
action and institutional design of the EU.

5.5 Conclusion

In this chapter, I have traced the ways in which the integration of values
in the EU treaties does not lead to arbitrary interpretation and purposeless
controversy. To conclude with a brief reminder of the beginning of this
chapter: the fact that the EU has failed (to put it mildly) to uphold its own
values for years in dealing with migrants and refugees certainly has nothing
to do with the fact that values instead of principles are now set out in char-
ters and treaties. But if it is so blatantly obvious that values do not deter-
mine actions and policies, then this suggests that the European unification
project is not about developing a “community of values™ after all — or that
the interest groups that want to prevent the EU from actually promoting
the network of values in the sense of Article 3 are so strong that the EU is
internally blocked. The “serious and persistent breach” of the values laid
down in the treaties, which can be observed regularly with regard to the
treatment of migrants and refugees, perhaps actually suggests that the EU
should initiate sanctions proceedings against itself under Article 7 of the
Treaty on European Union. This procedure, however, could well end in
expulsion, according to all that is currently known.

Notes

1. Firat News Agency (2021).

2. Although the discussion of values and principles in EU documents is domi-
nated by the jurisprudential perspective, in the following, I will refer to the
philosophical discussion when it comes to understanding what can be under-
stood by values etc. in the first place. On the jurisprudential perspective cf. di
Fabio 2004; Calliess 2004.

3. See Joas/Wiegandt 1995.

4. Cf. Weymans’s chapter in this volume.

5. Consolidated Version of the Treaty on European Union (Treaty of Nice, 2002).

6. Consolidated Version of the Treaty on European Union (Treaty of Lisbon,
2012).

7. Charter of Fundamental Rights of the European Union (2012), C 326/02.

8. Kochenov 2017, 9.

9. For further discussion of principles, see Gertken 2014.

10. Kant 1997, 37 (Gr. 429).

11. Rawls 1999, 53.

12. Further: “His own good, either physical or moral, is not a sufficient warrant.
... To justify [coercion] that, the conduct from which it is desired to deter



132 Philipp Schink

13.
. Meyer, Norbert (2017). (Translation PS. Przytebski speaks of “linksliberale”

15.
16.
17.
18.

19.
20.

21.

22.

23.

24.
2S.

26.

27.

28.

him must be calculated to produce evil to someone else. The only part of the
conduct of any one, for which he is amenable to society, is that which concerns
others. In the part which merely concerns himself, his independence is, of right,
absolute. Over himself, over his own body and mind, the individual is sover-
eign”. Mill 1977, 223-224.

Cf. Schmitt 2011.

ideology.)

Hess/Kasparek/Kron 2016.

See also Kasparek 2017.

von der Leyen 2019 (Translation PS).

According to EU-Vice President Margaritis Schinas; see Corall, Astrid/Gobel,
Alexander (2020).

Urbina, Tan (2021).

“Exploiting the countermovement of the working class that was left behind
by the transition, by the liberal elites and by the political left without any pos-
sibility to control new capitalist social relations or express their anger using a
class-based narrative, the weak but growing national bourgeoisie, propelled by
a desire to get on an equal footing with the dominant transnational capitalists,
allied with nationalist politicians to prop up capital accumulation, pre-empt-
ing the dissent of the victims of the new accumulation strategy with a politi-
cal cocktail of institutional authoritarianism and authoritarian populism”.
(Scheiring 2020: 311).

Scheppele/Halmai 2019. In this article, the authors trace the authoritarian
transformation of democracy in Hungary by the Fidesz party.

This is indeed only a very rough approximation of the idea of intrinsic value.
For the philosophical discussion, see the anthology Rennow-Rasmussen/Zim-
merman 2015 and especially Zimmerman 2001.

People who are in caregiving relationships with young children know how
enervating it can be to be confronted with a never-ending cascade of “why?”
questions.

Zimmerman 2001, Ch. 2.

On human dignity, see, among others, Schaber 2010; Stoecker 2003 and
critically Sangiovanni 2017. On the value of democracy, see Shapiro/Hacker-
Cordon 1999; Przeworski 2010. On equality Lippert-Rasmussen 2018, esp.
Chapter 6; Holtug/Lippert-Rasmussen 2007; as well as Anderson 1999, 287-
337. On the rule of law, see Tamahana 2004; Costa/Zolo 2007; as well as esp.
Pech 2010, 359-396. On freedom, see Schink 2017.

However, there are also proposals that assume an intrinsic value of the rule of
law. Cf. Oakeshott 1999, 129-178 and Harel 2016.

Strategies for justifying democracy are numerous. The attempt to explain the
value of democracy by recourse to self-determination and to identify this, in
turn, with freedom is undeniably especially popular.

If the values mentioned in the treaties are all regarded as political or moral
values, then it can be asked whether human dignity, freedom, equality, rule of
law etc. would ultimately have instrumental value only from the perspective of
one or more intrinsic values. If there were only one value underlying all other
values and explaining their value, then this would, of course, be attractive in
some respects because the difficulties of comparability inevitably associated
with value pluralism could then be avoided. Assuming a plurality of intrinsic
values automatically leads to the question of how states of affairs in which
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different values would each be more strongly or more weakly realised can be
compared. If one state of affairs is better than others because there is more
value in it — that is, the evaluative point of view precisely helps us compare
different states of affairs (or the courses of action leading to their realisation) —
it then becomes obscure how states of affairs in which different values are real-
ised could still be related to each other. The problem of incommensurability
of different values is quite different from the problem of the relation between
instrumental and intrinsic values.

29. See also Kutschera 1999, 1-11.

30. More recently, so-called “fitting-attitude” analyses of value have increasingly
attracted philosophical interest. See Rabinowicz/Rennow-Rasmussen 2004,
391-423. For a critical discussion of the respect/promote distinction, see Mac-
Naughton/Rawling 1992, 835-843.

31. Pettit 1989, 117.

32. Cf. the classical passage in Nagel 1986, 152f.: “If a reason can be given a
general form which does not include an essential reference to the person who
has it, it is an agent-neutral reason. For example, if it is a reason for anyone to
do or want something that it would reduce the amount of wretchedness in the
world, then that is a neutral reason. If on the other hand the general form of
a reason does include an essential reference to the person who has it, it is an
agent-relative reason. For example, if it is a reason for anyone to do or want
something that it would be in his interest, then that is a relative reason. In
such a case, if something were in Jones’s interest but contrary to Smith’s, Jones
would have reason to want it to happen and Smith would have the same reason
to want it not to happen”.

33. Vates, Daniela (2022).

34. Consolidated Version of the Treaty of the European Union (2012), p. C
326/19. See also the discussion in Piris 2010, esp. 70 et seqq.
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6 Refugee and Migration
Policy on the Basis of
Human Dignity'

Marcus Diiwell

6.1 Introduction

Over the last years, we have seen severe disagreement regarding the
assumed duties of affluent countries towards refugees and migrants. It was
contested what duties would follow from the “values” of the European
Union and whether those discussions were directly problematising the
Union’s normative basis. This leads to the fundamental question: what are
these values? At first glance, the emphasis on “European values” could be
understood as a reminder of the Union’s commitment to human rights, the
rule of law and democracy and thus normative standards with a universal
aspiration. But other connotations are also possible: e.g., when “European
values” refer to a specific “Western” or “Christian” identity as opposed to
an Islamic or Chinese one. These connotations have a significant influence
on our topic, visible when comparing attitudes towards Syrian refugees
in 2015-2016 with the solidarity extended to Ukrainians in 2022. The
vagueness of “European values” leaves the term open to various interpre-
tations, some of them even openly undermining the universal normative
commitments of the European Union. These tensions make philosophical
investigation necessary.

To start with, it is not fully clear why the European Union should be
based on “values” at all instead of simply on its legal treaties. Within
nation states, constitutions form the legal ground for the political unit.
The reference to values, however, seems to be an attempt to avoid the
impression of a formal constitution; such a step would be one too far for
many European member states. At the same time, the term “values” does
not just refer to a kind of substitute for a formal constitution (a kind of
“proto constitution”) but introduces (intentionally or not) a moral dimen-
sion. Further questions would be: which values? What is the status of these
“values”? How do they relate to the legal basis of the member states? How
do they relate to the institutional and legal setting of the European Union
and, likewise, the legal setting in which the Union and its member states
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are embedded via international treaties? How should the interrelationship
be understood between the core concepts among those “values”: human
dignity, liberty and solidarity? Is it plausible to understand those concepts
as “values”? How do they have to be prioritised, and how do they exert
normative force? Despite all these questions, it seems that each attempt to
unpack the European values will entail a commitment to democracy, rule
of law and human rights. Whatever the further commitments may be and
whatever “values” might be referred to, they have to be consistent with
those basic commitments which are firmly embedded in the legal design
of the European institutions. Under the heading “European values”, the
official documents of the European Union refer to the European Charter
of Fundamental Rights. Member states are expected to design their legal
arrangements in line with human rights principles, and all states are for-
mally committed to human rights via international treaties. A fundamental
element of this human rights commitment is the idea that “human dignity
is inviolable” (EU Charter of Human Rights, Art. 1). It includes phrases
such as “these rights derive from the inherent dignity of the human person”
and the idea of human dignity “underpinning the rights”.? For the pur-
poses of this chapter, I will thus assume that the belief that human dignity
functions as the basis of human rights is a firm element of international
human rights treaties, although I am aware that, on a theoretical level, this
point is contested.’

If we concede that human rights principles are at the heart of the “Euro-
pean values”, the most charitable interpretation of the term “European”
would be that it does not articulate an attempt at moral imperialism;
rather, it articulates the European Union’s commitment to those normative
standards which, in line with the UN treaties, aspire to be a foundation of
the global order. In that sense, the Union’s commitment to “European val-
ues” could be understood as an attempt to commit itself to principles that
are acceptable from the perspective of different cultural backgrounds, not
just from a European one.* I assume this to be the most charitable inter-
pretation of “European values”. For the sake of this chapter, I also assume
that such a commitment to human rights principles entails a commitment
not only to the material content of human rights principles but also to the
institutional requirements embedded in them: i.e. democracy, separation
of powers and rule of law.’ The task of this chapter is to investigate the
implications of those assumptions, not defend them.

If this reconstruction of the basic commitments of the European values
is correct, it can then be asked what the implications of the EU’s commit-
ment to human dignity are regarding duties towards migrants and refu-
gees and, more broadly, towards those non-citizens whose human rights
are violated or endangered, independently of their abode.® The chapter
does not aim to answer this question. Instead it aims to contribute to an
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enhanced understanding of the questions that must be investigated if such
an answer is to be found. The chapter will (1) outline selected normative
and methodological presuppositions on which the further argumentation
rest, (2) ask under which conditions possible duties towards non-citizens
can be intelligible, (3) discuss how one could hierarchise those possible
duties, (4) discuss questions regarding the capacities of duty bearers and (5)
end with some concluding remarks.

6.2 Selected Normative and Methodological Presuppositions

I will now introduce four presuppositions necessary for understanding this
chapter:

First, the chapter assumes that human rights obligations are only justi-
fied if a rational view of human beings entails the conviction that human
beings have a status requiring others to show them respect. Traditionally,
this status is denoted by the term “human dignity”. This foundational role
of human dignity is independent of specific wordings in some human rights
treaties. Instead, I assume that human rights obligations in general are only
comprehensible if we grant that the right bearers have this status.” Human
rights requirements are concretisations of this respect for human dignity.
If human dignity forms the supreme normative reference point, it forms
the basis for the legitimation and limitation of political power in general.
In this sense, the concept of human dignity not only represents the right of
human beings not to be instrumentalised or dehumanised (thus being the
object of atrocities); it also indicates human beings’ fundamental status,
which provides normative guidance to the entire system of human rights
provisions.® Human dignity in that sense is not a single norm (such as the
prohibition of murder or stealing) but rather a principle that justifies and
generates norms.

Second, this chapter works on the assumption that legal human rights
obligations (first of all, duties as laid down in human rights treaties) are
open to moral criticism. While this is somewhat trivial, it also relates to the
question of what kind of moral dimension is connected to the entire human
rights idea. This question is certainly important for our topic since the ref-
erence to “European values” evokes a moral dimension. It appears clear
that legal human rights provisions cannot be directly understood as moral
demands; thus, any moral criticism that ignores this legal status of human
rights does not affect its legal interpretation. At the same time, it seems
problematic to regard the moral and political-legal dimension of human
rights as not only distinct from but also completely independent of one
another.” Thus, the chapter assumes that a rationale exists in which we can
criticise those treaties as being morally dubious or simply immoral. Such
criticism is, however, only important for the legal understanding of human



142 Marcus Diiwell

rights if it is directed at those basic moral assumptions forming the founda-
tion of the European political and legal institutions. For example, to criti-
cise the European Union’s refugee policy in terms of a moral or religious
ideal is one thing. But it is quite another thing to criticise such a policy on
the moral grounds which are assumed to be the foundation of the legal and
political institutions of the Union itself. In other words, since human dig-
nity is fundamental to the Union’s institutions, the legal self-understanding
of the Union is affected if violations of human dignity are criticised.

Third, methodologically, the chapter assumes that that valid normative
commitments have to be proven by their consistency with the rational self-
understanding of agents I consider to be — broadly speaking — a Kantian
rather than a Rawlsian methodology.!® While the Rawlsian “reflective equi-
librium” aims to create coherence between agents’ convictions, the method-
ology of the “practical self-understanding” asks whether or not agents can
consistently hold specific convictions or if those convictions are inconsist-
ent with their self-understanding as practical beings. Sometimes this type
of normative justification is called “retorsive”, “reflexive” or “transcen-
dental”.!" This more general methodology needs some further adjustment
if it is to be applied to questions of legal and political philosophy. We can
and should ask for consistency in the self-understanding of political units
such as nation states and the European Union. But these questions must be
linked back to the rational self-understanding of individual agents: in this
case, citizens. A political unit cannot develop self-understanding which is
not intertwined with the self-understanding of its members.

Fourth, the chapter assumes that normative (moral and political) judg-
ments are always “mixed judgments”, meaning that their validity depends,
on the one hand, on the validity of the basic normative commitments and,
on the other hand, on the validity of various empirical and prognostic
assumptions relevant to the appropriate specification of these commitments
for specific contexts for actions.'? It is therefore possible to criticise a nor-
mative judgment both with regard to its basic normative assumption and
due to its insufficient recognition of important empirical assumptions. This
methodology differs from other approaches that work with some versions
of the distinction between “ideal” and “non-ideal” theory. This means we
do not have to first design just institutions under ideal conditions and, in a
second step, ask how these criteria of justice should be adjusted in light of
feasibility constraints under “non-ideal” circumstances. Instead, the meth-
odology starts with the attempt to develop a consistent reconstruction and
justification of human rights principles and to specify them in light of our
knowledge about the relevant circumstances of action.

To sum up: the chapter is based on the methodology of (1) rational self-
understanding and (2) an approach of mixed judgments. It will focus on human
dignity as the justificatory basis of the European Union and the implication of
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human dignity for the obligations Europeans may have towards non-citizens.
As previously mentioned, this is not an explanation of the existing legal regu-
lations but rather an attempt to determine the sort of questions that have to
be asked if we want to consistently determine the implications of the commit-
ment to human dignity. In that sense, we have to ask to whom we may have
duties, which duties, and who must fulfil the duties.

6.3 Duties to Whom? Under Which Conditions Does the
Principle of Human Dignity Impose Duties on Europeans
Towards Non-Citizens?

When people from Syria came to Europe in great numbers in 2015, some
politicians argued that the commitment to human dignity meant that we
had duties towards them: to welcome them, to grant them asylum and to
offer them options for integration and permanent residency. If we regard
this statement not solely as a rhetorical one, we can ask the following ques-
tion: why was the dignity of these people not a reason to act earlier? A
lot of them had lived for years in refugee camps in different places in the
Middle East and in Turkey — and very often under unimaginable circum-
stances. This fact was well-known. Why was their dignity not a reason to
investigate ways to help them? Why only ask this question when they were
standing at the door? And if there were reasons to see their situation as the
result of either dysfunctionalities of the relevant international treaties or
insufficient political engagement for them (or both), we would have to ask:
why was the commitment to human dignity not a reason for earlier action
to change people’s situation or the legal framework under which such a
situation could occur?

Of course, we could refer to everyday experience, which is extensively
debated in contemporary philosophy: if you happen to pass by when a
person is drowning in a lake and you can save them, you have a duty to do
so. Thus, the simple fact that you are the only person around makes you
the one who should jump into the lake, and it would be wrong to ask at
that moment whether it would be more useful to go home and transfer a lot
of money to a charity fund. Thus, spatial presence can have moral signifi-
cance. But that was not the case here since the desperate situation of those
people did not transpire overnight. When they stayed for years in camps
somewhere in the Middle East, the commitment to human dignity was
not seen as a reason for actions on their behalf. And likewise, the dignity
of people in Turkish camps was not seen as a reason to refrain from sign-
ing certain deals with Turkey at a later stage, with the aim of significantly
reducing the number of Syrian people reaching European soil.

Thus, if we assume that Europeans have at least some duties towards
refugees on the basis of their dignity, we will have to ask under which
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conditions their dignity imposes duties on Europeans. In this context,
the question is not how it is legally regulated but rather an attempt
to understand the rationale of possible legal regulations. It cannot be
the case that someone becomes a “being with dignity” towards whom
Europeans have duties the moment they reach European soil. But if we
have to think of them as beings with dignity when they are in refugee
camps or when they are crossing the Mediterranean Sea, we should be
aware that they were also beings with dignity when they stayed in Syria
or Northern Africa. Thus, if all humans have dignity and rights, under
which conditions do affluent states have duties towards non-citizens?
Of course, this is not primarily a question about the personal duties of
individuals but about the duties of the member states or the European
Union.

There are several possible rationales for the emergence of such duties.
There is a necessary (but certainly not sufficient) minimal condition for
possible duties towards non-citizens: namely, that people are in dire need
(however that may be further specified). What are the further conditions?
We could imagine at least three further conditions (which do not exclude
each other): (1) Europeans have duties only because people are arriving on
European soil; (2) they have duties because prior actions of those states (or
their members) have caused their desperate situation (or at least contrib-
uted significantly); and (3) they have duties solely because their situation is
so desperate, and there is no reasonable expectation for a solution in their
home country.

The different rationales would have different implications. If we take
the first option (Europeans have duties towards non-citizens in need from
the moment they arrive on European soil), the problem is that this would
make it possible to simply hinder them from reaching European soil. In
fact, this would mean that there were no duties at all, but it would be in the
discretionary power of Europeans to decide whether or not they wanted to
let people enter Europe. Of course, we can ask which kinds of duties and
what possibilities of actions Europeans may have (perhaps very few). But
on a fundamental level, we can concede: either the dignity of non-citizens
already has normative force on us when they arrive on European soil, or
there are no duties at all.

Regarding the second option (responsibilities as compensation for for-
mer wrongdoing): this may be a valid reason for action, but in various
contexts, it may be difficult to determine the state’s specific contribution to
the desperate situation faced by the people wanting to leave their country.
This will be more difficult if we assume that ecological problems would be
a valid reason for duties towards non-citizens. To some degree, Europeans
will be co-responsible anyhow, but it will be difficult, if not impossible, to
specify their contribution to specific ecological disasters. Those arguments
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do not exclude this option categorically, but it is a reason to doubt that it
will be of central importance.

The third option (responsibility solely due to a hopeless and desperate
situation of non-citizens) is a possibility, but it would require some interna-
tional arrangement to specify the different tasks and limits of those duties
and to avoid overdemandingness. Human dignity justifies that all human
beings have at least negative rights and (to some degree) positive rights
(rights to some assistance). In the first instance, it would be the task of
the state in which someone lives to fulfil the respective duties. In the event
that is not possible, other states have duties to non-citizens. What these
duties might entail (e.g. whether we have to grant them asylum or take
action to support them at home etc.) will be discussed in the next part. But
before we can discuss that, we need to understand why we are obligated to
them in the first place, and I would suggest that people being in need and
the impossibility of enjoying basic human rights be considered as reasons
for concrete duties towards non-citizens. Thus, I would propose that the
following (necessary but not necessarily sufficient) conditions have to be
fulfilled: (1) the people are in dire need, (2) their rights cannot be fulfilled
in their places of origin and (3) there is no reasonable hope for a change
of this situation. Despite what else may be required to determine concrete
duties, at least those assumptions are necessary.

If that is correct, it is not evident that current regulatory regimes about
refugees are convincingly justified as an implication of the commitment to
human dignity. Because there are at least two urgent questions:

First, if the fundamental need and the denial of the fulfilment of funda-
mental rights make it necessary to consider a duty towards those people, it
is not evident that the causes of the emergence of this situation are decisive.
Does it matter whether political, economic or ecological reasons caused
their situation? For the current refugee regime, it makes at least, prima
facie, a difference. But one could argue that the extent to which funda-
mental rights are infringed and the lack of prospects for a change should
also be important considerations. And second, if Europeans have duties
towards people in need in the first place, it is by no means evident that
those duties arise only at the moment people arrive on European soil. The
attitude of politicians who discovered their duties towards the desperate
Syrian people in the Balkans in 2015 perhaps demonstrate their capacity
for empathy, but it was not a consistent understanding of their commit-
ment to human dignity that informed their attitude; a commitment to
this principle would have already formed reasons for actions many years
before, which would have led to further questions about what the appro-
priate actions might have been.'3

While these considerations do not specify the concrete duties Europeans
have towards non-citizens, we can at least see that it is not evident towards
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whom they have duties on the basis of human dignity, and it also appears
to be clear that we must discuss duties towards refugees and migrants in
the broader scope of European foreign policy and not in isolation. It is
possible that the concrete duties are very different, depending on various
circumstances. In one case, the most likely option will be to grant people
asylum while more indirect forms of support will be a more obvious course
of action in others.

6.4 Which Duties? Can We Hierarchise the
Duties to Non-Citizens?

It is contested not only to whom Europeans have duties but also which duties
these may be. In any case, having a duty requires that the duty bearers know
that they have this duty. This is an analytic truth. Of course, it is not neces-
sary to determine the duties in all details before we have to feel obliged to do
something, but it must be possible, on a certain level of generality, to deter-
mine that we are obliged to do something. Since there are more presumed
duties than agents can fulfil, it must be possible to determine the comparative
urgency — at least to some degree. If we are not able to form priorities among
those duties, decisions are arbitrary. It should be noted that I do not assume
that the only possible duties Europeans may have towards non-citizens are to
grant them asylum or give them citizenship; it is certainly possible that there
are other conceivable (ecological, economic or even military) interventions. I
consider this a question that has to be investigated.

A first response — in line with the current refugee policy — could be to
distinguish and hierarchise the possible duties on the basis of the causes
of escape: are people fleeing from a situation where they are not able to
enjoy political rights, or is the socio-economic or ecological situation des-
perate? There is no clear answer when we focus on the human dignity of
the affected people. Instead, we have to assess the validity of the answer
within the context of a general conceptualisation of rights.

In one possible conceptualisation of human rights, these rights are based
on the interests of human beings.'* Those approaches assume that there are
some interests that are so basic we can assume all human beings to have
them and that human rights are protecting those interests against foresee-
able threats. It could thus be proposed that our concern about the rights of
non-citizens should be prima facie directed towards those most endangered
in their basic interests. If we have to prioritise those concerns, we have to
consider the rights which people have a right to have fulfilled and how
fundamental they are. That would mean it is not decisive whether people
flee from an ecologically disastrous situation or a dictatorship, but rather
the degree to which their human rights cannot be fulfilled in their place of
origin. Alternatively, rights can be conceptualised not from the point of
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view of their interests but from their ability to realise their will,'* follow-
ing the traditional distinction between interest theories and will theories of
rights. Both approaches, however, have to assume that the capacity or con-
crete capability to act depends on external conditions. Some of those con-
ditions may vary from agent to agent, but there are also generic conditions
of agency that are somewhat comparable. The generic conditions for the
agents’ capacities can be endangered to a greater or lesser degree, and the
need for some goods could be the guiding factor to determine the urgency
and need for human rights protection. Both proposals would imply that it
is not only infringements of political or liberty rights providing a reason
why we may have duties to help non-citizens. In the future, it is very likely
that the reasons people have to leave their home regions will be (directly or
indirectly) connected to ecological factors, for which there are even addi-
tional reasons for compensatory actions by affluent states since they are
co-responsible for the emergence of this situation. Thus, however we con-
ceptualise this, there are much broader reasons to act on the basis of non-
citizens’ human rights than solely focusing on their attempt to flee political
suppression and war.

The specific duties and the priorities of those duties will depend on the
needs of the people in question and on the prospect for a successful change
in their situation. A duty only exists if a successful intervention in their
situation is possible. The type of intervention can range from economic or
technical intervention in specific regions, starting political and diplomatic
processes, military interventions or granting people asylum or citizenship. It
is clear that an entire set of normative and empirical questions are relevant,
and it is clear that determining fixed hierarchies from a solely philosophi-
cal perspective is impossible. But that does not mean that it is impossible
to find general considerations that can guide the normative assessment. At
least two should be mentioned here.

First, while human dignity and human rights are always bound to per-
sons, this is not always true of the corresponding duties. Rights always pre-
suppose rightsholders,'® but when it comes to the question of what it is
they have a right to, more than the situation of the right holder is at stake.
Even if those rights are individually exercised (e.g., freedom of expression),
there is not only a duty not to hinder the right holder in doing so but also
their ability to exercise such a right at stake, and this depends on conditions
that agents share with others — Gewirth calls this “generic conditions of
agency”.'” With regard to those conditions, political institutions are the pri-
mary possible duty bearers (to some degree, perhaps international compa-
nies or organisations as well). In any case, there may be reasons to primarily
consider the duties as influencing the general condition of people’s lives.

Second, there are often many more opportunities for changing a situa-
tion before a conflict has emerged than in a situation of a manifest conflict.
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Thus, there could be reasons for a long-term agenda when it comes to
human rights duties: e.g. duties to work towards circumstances in which
the occurrence of foreseeable human rights violations is less likely. This
aspect will likely increase in importance when ecological factors cause
dramatic situations: for example, predictions of climate change in some
regions that will make life in various parts of Africa, the Middle East or
Australia virtually impossible. This means that the only possible measures
here would be preventive ones. If this is correct, it would imply that there
may be situations in which we have to decide whether a measure to prevent
a foreseeable disaster should have priority over helping people who are
actually in a situation in which their rights are not fulfilled, but the rights
infringement is less dramatic than the foreseeable ecological disaster could
be. I am merely looking to analyse whether there could be a solution to
this problem, not to suggest specific one. I am fully aware it is possible that
these considerations could be abused with very problematic consequences,
in the sense that the reference to the prevention of ecological disasters in
the future is used to justify all kinds of repressive measures in the present.
But the awareness of potential abuse cannot be a reason to deny the possi-
bility of preventing really difficult conflicts and potentially tragic decisions.

All that may sound very technical and complex. But if we take it seri-
ously that human dignity poses duties on us, we have to ask how to assess
the need of right holders and likewise the ability of potential duty bearers
to successfully intervene in their situations. A right to asylum has to be
interpreted in this broader context.

6.5 Whose Duties? Questions Regarding the
Capacities of Duty Bearers

Rights always come with corresponding duties, and the question is therefore
by whom those duties can and have to be fulfilled. This doesn’t only con-
cern the concrete allocation of responsibilities between different actors (nation
states, international institutions, NGOs etc.) — questions for which pragmatic
answers could be found. Instead, it affects the fundamental self-understanding
of political actors, such as the European Union and its member states. The
(frequently articulated) appeal for “open borders” shows just how much the
basic features of states are at stake. Furthermore, the intensity of public discus-
sions about refugees shows how deeply the self-understanding of the European
Union was affected. At first glance, it could be believed that there was a moral
opposition between those who take universal and equal dignity and rights
seriously and therefore plead for open borders and the opposing side, whose
defence of national sovereignty was primarily motivated by self-centred fear
regarding their own freedom and welfare. But this alternative is not convincing
for several reasons. I will mention here only two fundamental aspects and will
subsequently formulate some questions for the further debate.
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First, if we have reasons to consider ourselves being placed under a nor-
mative demand, this rationally implies that we have reasons to create or
maintain conditions under which it is possible to fulfil this demand.'® If
those normative demands have a political dimension and imply collective
action, this rational connection has an institutional element, thus: we have
reasons to create institutions capable of fulfilling those normative demands
or improving existing institutions so that they are equipped to do so. Being
committed to a normative demand necessarily implies the willingness to
create those institutions. Of course, there can be emergency situations in
which actions are required regardless of their implications for the institu-
tional setting, but otherwise, this is a necessary connection. If we have rea-
sons to care for non-citizens, we need to have political institutions capable
of fulfilling the duties towards them. A policy undermines the ability of the
relevant political unit to identify and realise effective strategies for fulfilling
duties and at the same time be capable of fulfilling normative demands in
the future cannot be morally acceptable. If this assumption is valid, it does
not tell us empirically what the best institutional setting is, but whatever
institutional setting we consider, it will be morally acceptable only if it is in
accordance with this demand.

Second, this consideration leads us to a more general question regarding
the role and function of borders.!” At first glance, borders could be consid-
ered a form limiting something external to the unit the border is limiting:
the street is outside the front garden. Street and front garden are different
spaces, and the geographical location separating them is the border; the
street is there where the front garden ends. But social and political borders
are not external to what they are limiting. A social space is constituted
by the border; the social space creates a border. Plessner has shown that
a characteristic feature of human beings is their ability to actively relate
to the borders of their biological and social existence. By shaping a politi-
cal and legal order, we create a border. The border demarcates the space
in which the demands and features of this order are executed. Borders of
regulatory regimes do not need to coincide with geographic borders, and
regulatory regimes do not have to be identical with nation states; various
overlapping regulatory regimes can be applied in one geographic territory
(a financial regime does not have to be identical with the regime for pat-
ent law). This general feature leaves room for different forms of border
regimes. The transgression of borders can be regulated under different con-
ditions and thus create an impermeable wall. But in any case, shaping a
legal order is a way of establishing a regime with borders.

What follows from here is the question regarding the self-understanding
of political actors and non-citizens since it could be tempting to see human
rights provisions as strategies for the promulgation of rights not just for citi-
zens and, therefore, as a strategy for breaking down borders. But that is not
plausible: human rights provisions are bound to the commitment of states
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to those provisions. They are normative standards to examine the appropri-
ateness of legal systems. Human rights provisions thus tell us how legal and
political systems should be shaped, and human rights institutions are accord-
ingly instruments to enforce and monitor the observance of human rights
provisions. If that is correct, the existence and function of political and legal
systems must be ensured. Independent of the content of human rights provi-
sions, we must expect that human rights provisions are shaped so that they
do not undermine the functioning of political and legal systems. It is possible,
however, that human rights commitments cannot be fulfilled within an exist-
ing political entity. This could be a reason for the creation of new political
units better equipped to fulfil human rights provisions. In that sense, can the
development of the European Union be understood as an instrument for the
enhanced ability to fulfil human rights duties? (Whether or not the European
Union is better equipped for this than the nation states are could, of course,
be contested). Thus, human rights standards demand to shape the political
order in a way that human rights duties can be fulfilled in the long term. This
is true not only for the internal structure of a political system but also for the
way in which access to citizenship and asylum are organised.

On the basis of these general considerations, some conclusions can be drawn.

First, the outline so far shows that the commitment to human dignity and
human rights always leads to a plurality of duties. This plurality requires
an institutional setting capable of weighing up these duties, considering
strategies for how these duties can be fulfilled and pursuing those strategies
consistently.

Second, political actors must strive for consistent policies based on con-
siderations as a matter of urgency regarding the needs of non-citizens and
their own ability for successful support. If Europeans have duties to non-
citizens, they must be capable of effectively working towards a solution to
those factors causally responsible for the situation of the people in need.
This also implies the ability to successful contribute to shaping and imple-
menting international policies.

Third, the latter aspect becomes more demanding if both manifest con-
flicts and foreseeable future conflicts are taken into consideration. This is,
however, unavoidable since ecological problems will be among most sig-
nificant reasons people will be in desperate situations in the future.

Fourth, if duties towards non-citizens are based on human rights require-
ments, those duties will have to be balanced with the rights of citizens,
including the demands of democracy and the institutionalisation of the rule
of law, which are necessary elements of those rights provisions. Frictions
are clearly unavoidable in this regard.

Fifth, it seems obvious that no long-term strategy can prevent the exist-
ence of refugees or the fact that people have to leave their regions and their
homes. Affluent states certainly have duties towards them. These duties
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comprise collective duties to develop a perspective for those people as well
as individual duties by states to fulfil their fair share in granting those peo-
ple residency. This will also imply a duty to give people an opportunity to
become citizens.

For philosophical reasons, it is not obvious which institutional setting
is best equipped to meet all these requirements. Prima facie, it is hard to
see which alternative for a stronger European Union could be available
when it comes to policies to prevent conflicts and deal with people who are
already displaced. But this is, of course, not only a philosophical matter. In
any case, we have seen that human rights provisions do not support insti-
tutional settings best equipped to ensure the fulfilment of long-term human
rights duties and do not, per se, justify the breaking down of borders.

6.6 Conclusion

The introduction stated that the aim of this chapter was not to defend any
substantial position. The aim was to methodologically show what kind
of questions have to be answered if we want to understand what kinds of
duties arise from a commitment to the respect for human dignity. I dis-
cussed this from a European perspective since the context of this volume
focuses on European values. I assumed that the commitment to human
dignity is at the centre of those values. To understand the implications that
follow from this commitment requires a discussion of at least three differ-
ent questions: regarding the subject to whom we have duties, regarding the
kind of duties and regarding the subject that has to carry out those duties.
We see that all three contexts raise an entire set of questions.

The intention behind raising these questions is not to develop a route to
escape from duties towards people in dire situations. But it should become
clear that reference to European values cannot replace a much more sys-
tematic elaboration, and this particularly applies to references to “human
dignity” as the foundational concept of human rights policy. A discourse
on European values makes European policy vulnerable: all kinds of moral
ideals enter the political arena; reference to values can undermine the legal
basis of the Union; European values can be abused as a strategy to keep
people from other ethnic or religious backgrounds away. One should be
aware that there are those dangers and that they can come with a price if
one carelessly refers to “human dignity”. The task of such a moral politi-
cal discourse should not be to undermine the normative framework of the
European Union but to clarify it. In that sense, this chapter’s implicit cri-
tique of the policies during the “refugee crisis” are not so much inspired
by the decision of September 2015 to open the German borders as by the
observation that is lacking in a consistent and long-term strategy. A com-
mitment to human dignity would require precisely this.
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Notes

1. T want to thank members of the consortium NovaMigra for comments on this

text, in particular Marie Gobel, Andreas Niederberger and Jos Philips.

2. For reference see e.g., Beyleveld/Brownsword 2001, 12ff. See as well Duwell

2022; Gobel 2019; McCrudden 2008; Rothhaar 2015.

See e.g. Sangiovanni 2017.

See Marie Gobel’s chapter in this volume.

I am fully aware that these considerations touch on fundamentally contested

questions. A historically very thoughtful discussion of this topic can be found

in Plessner 2018.

6. The chapter uses broader terminology because it will not just discuss duties
towards those recognised as “refugees”. It will instead be a relevant question of
how to relate or compare duties towards people who live elsewhere to duties to
those who want to live here because basic rights are not or cannot be fulfilled
at their place of origin.

7. Duwell 2014a, 2022.

8. See as well Rothhaar 2015.

9. See on this point Gobel 2019.

10. Duwell 2017; Beyleveld/Diiwell 2020.

11. Tllies 2003.

12. Diiwell 2014b.

13. It should be clear that this is not an argument against the decision of the Ger-
man government to open their borders in September 2015, to which there
was likely no serious alternative. Whether it was acceptable that this situation
occurred in the first place is another question.

14. E.g., Beitz 2009; Philips 2020.

15. See, e.g., Gewirth 1996.

16. In discussions about intergenerational justice and rights of future generations,
we at least need the anticipation that there will be right holders in the future.

17. Gewirth 1978, 63ff.

18. For the following, see Gewirth, 1978, 63ff.

19. For the following, see Lindemann 2009; Makkreel 2015; Plessner 2019.
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7 Human Rights and the EU’s
Responsibilities Towards
Refugees

Jos Philips

7.1 Introduction*

One may say, looking at (among other things) its central legal documents,’
that the EU is committed to human rights. I mean this in the sense that
the EU regards it as very important that it lives up, both domestically and
internationally, to what human rights demand.?

However, when it comes to the treatment of refugees — the subject of
the present chapter — it is in a number of ways not so clear what human
rights demand. When saying this, I am not thinking of human rights as
a juridical discourse, in which the implications for how refugees should
(not) be treated can sometimes be fairly definite: think, for example, of
such principles as non-refoulement (that is to say, an asylum seeker may
not be sent back to a country where they are in danger of being persecuted
on certain grounds) and the right to asylum as specified in the Charter of
Fundamental Rights of the EU (Art. 18).% Instead, I consider human rights
as a moral idea, stating (put very broadly) that the very important interests
of all human beings ought to be reliably protected. One can think here of
such interests as being safe, not being tortured, being able to freely express
one’s views and having a decent standard of living. This moral idea is one
that the EU is committed to, in the sense that it finds it very important
to live up to its demands,* and for this moral idea, it is in several ways
less clear what it implies for the treatment of refugees. To take a central
case: human rights, morally understood, cannot immediately imply that
all refugees who arrive at the EU’s borders always and necessarily have to
be admitted.’ If we think of a small country such as Portugal, we see that
having to admit all refugees may sometimes not be plausible.® However,
it is at the same time very implausible that, as far as human rights are
concerned, “anything goes” with regard to questions such as how borders
may (not) be protected, what changes of the international order should be
sought, the numbers of refugees that should be admitted to the EU or to a
particular country, what rights refugees should have once they have been
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admitted etc. A plausible moral idea of human rights does, it seems, have
certain implications for these (manifold) questions regarding the permis-
sible treatment of refugees, and clarity is to be provided in terms of what
these implications are and why.

This chapter will not deal with all these questions. I will assume, for
instance, that there are certain “deontological constraints” (that is, certain
ways of acting, or failing to act, that morally have to remain off limits)
concerning the protection of the EU’s borders and with regard to discour-
aging asylum seekers from reaching the EU’s borders” and, likewise, that
there are constraints saying that migrants who are at risk of drowning are
to be rescued. I will also assume that human rights would demand the EU
to do a suitably specified fair share in a global cooperative scheme that
would give all refugees a safe place, if (nearly) all countries cooperated in
such a scheme;® where I assume that in this case, the costs of cooperating
would be less than sizeable for the citizens of the countries concerned.
(Discussing the full-cooperation case in which the cost is sizeable is beyond
the scope of the present chapter.) While assuming all this, this chapter will
focus on defending the claim that, based on human rights, the EU has the
responsibility to admit refugees at least up to the point at which sizeable
costs for its citizens would arise — even if admitting them up to that point
means doing more than a suitably specified fair share.” This also means
that the EU and EU countries can be morally required to take up the slack
of other countries that fail to do their fair share in protecting refugees.’
The italicised claim is my broad answer to the question of how many refu-
gees the EU should admit, based on a human rights view; my arguments
will become clear in what follows. I am not aware that this precise position
has been defended in recent literature, although somewhat similar posi-
tions have been taken.!!

This chapter will defend, in short, that when we are talking about admit-
ting refugees, human rights involve duties for the EU which (at least) go
to the point of becoming sizably demanding. I emphasise, however, that
admitting refugees does not, in the end, always come at a cost (financial or
otherwise).!> One may think, as just one example, of the circumstance that
the EU’ population is ageing and that admitting refugees could very well
bring benefits in this light.

This chapter will often focus on the EU and take a human rights approach.
Human rights seem a suitable focus as they are very prominent as an inter-
national moral discourse and practice'? and also very prominent among the
EU’s “values” —in word and also in (at least some of) the EU’s deeds, aimed
at human rights realisation at home and sometimes also abroad."

The chapter proceeds as follows. Section 2 clarifies the central concepts
of a refugee and of human rights as well as the idea of so-called non-
ideal theory. Section 3 forms the core of the chapter and argues that the
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EU should, in admitting refugees, at least act up until the point at which
sizeable cost to its citizens (the notion of “sizeable cost” will be clarified)
would be incurred. Section 4 deals with objections. Section 5 concludes
and briefly considers the question of whether the EU’s committing itself
to human rights makes any difference to how it should act towards refu-
gees. Or can the EU’s responsibilities be specified independently of such a
commitment?

7.2 Central Concepts and the Perspective of the Chapter

I will now explain the concepts of a refugee and of human rights and then
briefly go into non-ideal theory — a key element of this chapter’s perspec-
tive. For the most part, my aim will be to clarify rather than extensively
defend the conceptual and methodological choices made — let alone to
defend them against all possible alternatives.

a) Refugee

In many social and public discourses etc., the notion of a refugee refers
to someone who is in a specific kind of trouble: refugees are not where
they normally live, and they would be faced with great problems if they
returned there. Philosophical discussion will typically try to arrive at a
definition that is better elaborated and better defended. It would be a pity
if such discussion were to “dissolve” the notion so that refugees ended
up, say, being “simply” people in need like so many billions. Certainly, it
might turn out that, in the end, the moral duties towards refugees are not
(even) more weighty or (even) more extensive than those towards certain
other (categories of) people in need — I will come back to this. But even if
that were so, the notion of a refugee itself had better be somewhat distinc-
tive and, also, not deviate too far from common usages.

I propose, for the purposes of this chapter, to understand the distinctive-
ness of the concept (its role, one might say) as the concept’s singling out a
category of people who present very strong moral claims for admission to
another country." In daily usages in society, a term (i.e. “refugee”) can, of
course, refer to many different things (and will often be quite unclear). I
have said that refugees are often taken to be people in a particular kind of
trouble. Law and policy have often been more specific: refugees face perse-
cution if they return to their country (Geneva Convention), or they face a
situation of generalised violence or the like (cf. UNHCR).!¢ In philosophi-
cal discussions and elsewhere, it has been asked:!'” what if people would
face other severe problems with their human rights protection or realisa-
tion if they returned home?'® I think that the following is, in principle, a
good line to take: people can’t return home, or they will have a serious
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problem in terms of the protection or realisation of their human rights.
(Importantly, I do not think that any broadening of the concept of a refu-
gee should practically be proposed in the current political situation, but in
the philosophical discussions in the “background culture” of a society,
the italicised proposal appears to be a sensible line to take.) More precisely,
I believe the concept of refugee would best refer to people who cannot
return to their home country because they would have a serious problem
with the protection or realisation of their human rights, a problem which
would be solved most appropriately (in a sense to be further explained) in
their home country.?® For in certain cases, also in the non-ideal situations
that interest me (see later in this chapter), the most defensible outcome may
be a solution at home rather than envisaging — as is the topic of the present
chapter — that people be admitted to another country.?! (In all cases, the
people concerned should, of course, be respected as — among other things —
willing, autonomous beings and should have a voice in and, wherever pos-
sible, a measure of control over the directions of their lives.)

The additional aspect, then, for people to be deemed refugees would
be that the solution to their problems should not — at present — be most
appropriately provided at home. This aspect stems from the concern of
keeping the concept of a refugee somewhat distinctive.?? I believe various
factors can contribute to the most appropriate solution not being in some-
one’s home country. To provide it there may not be feasible in the short
run for, say, some internal non-state agent or some outside agent,?® or it
may be that a solution cannot be provided by — for instance — an outside
actor in an acceptable way (for example, it could not be done in keeping
with due respect for a people or a country or while steering clear of force-
ful intervention with, potentially, a lot of bloodshed). It may, I believe, be
very hard to specify such contributing factors, and endeavours to do so
should certainly involve the people concerned themselves. In any case, it is
not possible to try to do all this in this chapter, and I will have to leave this
discussion here.?*

Finally, due to this addition (“not most appropriately solved in some-
one’s own country”), some people may fail to qualify as refugees while still
having strong, justified claims that states and/or various non-state agents
take certain steps to ensure the protection and the realisation of their
human rights.?* While such claims on the part of refugees (in this chapter’s
sense) will not always be stronger and/or more justified, the moral claims
of refugees for admission to another country are generally stronger.

b) Human Rights

I now turn to the concept of human rights.?* I will focus on human rights as
a moral concept, rather than a legal one — more particularly, as a minimum
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ideal of justice, meaning that if human rights were fulfilled everywhere, the
world would be broadly, albeit not entirely, just.”” Here, I mean justice in
the Rawlsian sense of “the first virtue of social institutions”?® and also of a
world order.?” The content of these requirements concerns the reliable pro-
tection of very important interests of all human beings.>* More concretely,
I would think of a list such as the Universal Declaration of Human Rights,
which specifies, in the words of James Nickel, seven “families” of human
rights: security rights, due process rights, liberty rights, rights of political
participation, equality rights and social rights and, in addition, rights that
address the problems faced by distinctive groups.®!

When the EU stresses the importance of countries — both within and
outside the EU — abiding by human rights, it is broadly such a list that is
in play.®? And its appeal is not least moral:** countries (as well as other
agents) should respect and fulfil the human rights on this list, where the
general ideas driving this seem to be such notions as the importance of the
weighty interests of all human beings and of a world that is just. In other
words, the conception of human rights that I propose seems to fit rather
well with some very important things that the EU subscribes to (both in
words and also in certain actions) and that we may, loosely, call a central
part of the EU’s “values”.>

One could wonder whether it is at all plausible for a conception of human
rights such as the one just briefly outlined to have sufficient “resources”
for determining how refugees should be treated and, in particular (for the
present chapter), for how many refugees the EU should admit. Or is it too
indeterminate for that, even if a number is articulated in a very general
way: for instance, by referring (as I will) to something like “sizeable cost
to EU citizens™?

Replying to this doubt allows me to briefly elaborate on the justification
of human rights in the moral conception proposed. As I see it, a particular
human right (say, a human right to freedom of expression, meaning that
the ability of people to express their views ought to be reliably protected
in certain ways) exists if two things are the case: (1) reliably protecting
the interest in question is very important,® and (2) there are suitable duty
bearers for reliably protecting it.>* The way to establish (1) is mainly by
showing what are the benefits for people if the interest is reliably protected
and the disadvantages if it is not. Telling stories may be the main way to do
this.’” Establishing (2) will mainly be done by drawing on widely accept-
able ideas about when agents have duties: for example, that this depends
on their capacities to provide reliable protection (perhaps at a limited cost
to themselves) and on the extent to which they have played a role in caus-
ing a problem for the protection of an interest.*® Thus, in justifying what
human rights exist, this conception would draw on considerations of (1)
the importance of human interests and (2) who the suitable duty bearers
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for reliably protecting those interests are. Both of these considerations are
important resources — as we will see — for drawing conclusions about the
EU’s responsibilities towards refugees. Both will play a role in arguing that
the EU must admit at least as many refugees as it can until there is sizeable
cost for its citizens. In this sense, human rights are helpful: my conclusions
will draw on considerations already (very nearly) implied in human rights.

¢) Non-Ideal Theory and Some Further Assumptions

In this chapter, I will mainly focus on non-ideal theory — theory about situ-
ations in which some institutions and their actions and certain actions of
individuals are (at least provisionally) taken as a given, even if such actions
are probably not the best possible, taking into account how human beings
are.* Among other things, I am especially interested in what the EU should
do even if certain other parties (such as, perhaps, the US) do not act as they
should. Presumably, the first answer in such cases will always be that one
should try, with permissible means, to get the “defectors” to act as they
should. But the question remains as to what should be done if they cannot
be brought to act in such a ways; this is one of the things that particularly
interests me in this chapter.

A final point about what the chapter assumes: I am, as stated earlier,
simply presupposing that there are certain “deontological constraints” —
things that one should always or may never do to asylum seekers. To men-
tion only two examples, people who are at risk of drowning need to be
rescued, regardless of longer-term considerations, and people may not be
shot at or treated in other inhumane ways when a country or the EU guards
its borders. In the case of the examples just mentioned, the relevant cate-
gorical dos and don’ts simply flow, respectively, from an elementary moral-
ity of rescue (cf. Peter Singer’s well-known example of the child drowning
in a pond)* and from (almost) absolute prohibitions to actively and greatly
set back people’s very important interests (“don’t kill”, etc.). To further
discuss such deontological constraints is beyond the scope of this chapter.

7.3 A Responsibility for the EU to Admit Refugees at Least
Until Its Citizens Would Incur Sizeable Cost

Ideally, an institutional arrangement would be in place that can in fact
(and not just on paper) effectively protect refugees.*' Such an arrangement
might, for example, be an effective international treaty between largely
sovereign states — including entities such as the EU — in which all partici-
pants do a fair share in admitting and otherwise protecting refugees. How-
ever, let us focus on a situation in which by no means all countries do a fair
share. This is, and will probably long remain, closer to the world’s current
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reality. As said, the first thing to be tried by the complying countries is to
get the non-compliers to do their fair share after all. Yet what must these
countries or the EU do if the non-compliers cannot be brought to act as
they should, as will presumably often be the case? I want to defend that
based on human rights, the EU has (EU countries have) the responsibility
to admit refugees at least to the point at which sizeable costs for its citizens
would arise, even if admitting them up to that point means doing more
than a suitably specified fair share.*

Let me, first off, give a specification — not, of course, the only one possi-
ble — of “sizeable cost”. “Cost” does not merely mean “financial cost” here.
Rather, the cost for a country’s citizens remains less than “sizeable” — or, in
other words, quite small — as long as nothing very important is compromised,
such as a well-functioning legal system, good health care, a well-functioning
political community and civil society, a reasonable level of economic prosper-
ity and employment etc.** I am well aware that a list such as this one faces
questions from at least two directions: first, for greater specification, and sec-
ond, for greater abstraction: that is to say, for further clarification of what the
list is a list of (basic goods, capabilities etc.)** so that it becomes clearer why
exactly these things should be “very important” — and what that means. I
must leave either kind of question open here and simply propose that as long
as no things such as those mentioned are compromised, there are no sizeable
things at stake for the citizens of a country or of the EU in admitting more
refugees.® As said earlier, admitting refugees certainly does not always come
at a cost for a country and its citizens, but sometimes it may — especially if
very great numbers of refugees are concerned in a short timeframe.

I am now in a position to make the argument for the claim that the EU
or a country should admit refugees at least up to the point of incurring
sizeable cost, even if that means doing more than a fair share. The idea is
that until sizeable cost arises, there is (by definition) nothing really sub-
stantial at stake for a country’s citizens.* Now, if non-citizens in need are
not even helped out when there is nothing really substantial at stake for
citizens, non-citizens count for hardly anything at all. (This is, to be sure,
a statement about non-citizens in general; I will come back to the question
of whether refugees represent a special case.)

However, suppose that one would consider already having done one’s
fair share as a sufficient justification for not doing more in this case. This
would mean, I would object, that the cost of non-compliance by other
countries would have to be borne by the refugees — by the people whose
very important interests are in great jeopardy. And this seems even more
morally problematic than the EU or a country having to do more than its
fair share by taking up the slack of the non-compliers.*’

But what if there is something really substantial at stake? That is, in my
terminology, what if the cost is sizeable or more? I take it for granted that a
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country’s government (or EU institutions) may, to a certain extent, be par-
tial to their citizens. A French government that would have as much concern
for Chilean citizens as for French citizens — except in such respects as not
actively harming them*® — would not recognisably be a French government
at all. It is a moot point, however, just how far the partiality of a government
or of the EU for its own citizens may go. It is clear that all kinds of valuable
goods could be safeguarded for EU citizens if the EU acted to avoid sizeable
or higher costs for those citizens,* but people who are not EU citizens may
suffer. Would we, at this price, want a world in which some countries and
their citizens are in relatively fine shape because of such partiality? Perhaps
the answer is affirmative: for instance, because otherwise, everyone would
suffer or because the existence of countries of a certain kind — for example,
democratic countries — might be beneficial for everyone.’® Yet defending
partiality in the sense that governments often need not go beyond less-than-
sizeable costs for their citizens may also be a “bias of the lucky against the
unlucky”.’! It is because of this hesitation that I say that countries and the
EU should admit at least as many refugees as they can at less-than-sizeable
cost to their citizens; perhaps they should admit more refugees than this.*?

Suppose they need not admit more refugees than they can at less-than-
sizeable cost to their own citizens. Then the reasons for not having to do
more could be strong,*® and they might be strong enough to overrule the
reasons for doing a fair share when the cost of doing a fair share is sizeable
or more. Whether this is so will depend on large issues, such as which con-
cept of morality one embraces. But if it were so, there could be (what may
be called) tragic situations in which some refugees need protection while no
one is morally required to take them in.

To what extent does this account rely on human rights in formulating
duties towards refugees? The claim that the EU should admit refugees at
least up until the point at which sizeable costs would arise for its citi-
zens draws on the weight of the important interests of human beings. If
a human being’s important interests do not matter, why care about some
human being in dire need, even if you can easily help them out (or even
also if you have been directly or indirectly involved in causing their need)?
In addition, there will, even if less-than-sizeable costs are at stake for its
citizens, be a duty for the EU to admit refugees only if we accept certain
ideas about duties — for example, the idea that one has a duty where one
has the capacity to help someone at little cost to oneself or where one was
objectionably involved in bringing about someone’s dire need. Now, these
thoughts about interests and duties are also a crucial part of what is needed
for accepting that there are (certain particular) human rights in the first
place.”* So the concept of human rights that I propose on the one hand and
the previous thoughts about the EU’s duties towards refugees on the other
fit each other well.
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Let me make two qualifications. The first concerns the thought that
the EU may not have the duty to admit more refugees than it can with
non-sizeable costs for its citizens. This thought is certainly connected to
thoughts about capacity as a suitable ground for bearing duties. But, as we
have seen, it also involves ideas regarding the degree to which states may be
partial to their citizens, and these ideas arguably — although this is disput-
able — play less of a role in the concept of human rights that I proposed.
Secondly, it may be asked how this concept of human rights is supposed to
lead to duties towards refugees specifically. Is it not the case that the duties
that can be distilled from it are, in fact, rather general duties to respect,
protect and promote human rights? I will, in reverse order, discuss these
two issues in the next section.

7.4 Some Objections

Important objections to the claim that the EU should admit refugees at
least until sizeable costs would arise for its citizens include the follow-
ing. First, why admit refugees rather than focusing on other people whose
human rights are badly protected or badly fulfilled?** Secondly, once again,
just how partial may a state be towards its own citizens? And could the
degree of permissible partiality differ for states and for the EU? Finally, do
the (un)supportive attitudes of citizens make a difference in how states and
the EU should or may act towards refugees?

a) Do Refugees Represent a Special Case?

Suppose that a state or the EU should be committed to human rights
(understood broadly as the concept outlined earlier). Then, according to
what has been said here, that state has certain duties to respect, protect and
promote human rights, certainly for its citizens, but also for non-citizens. If
the reliable protection of the very important interests of non-citizens really
matters — and this is what human rights say — then it is plausibly forbidden
for a government to actively set back these interests (save perhaps in very
exceptional circumstances), and it must arguably further the fulfilment of
these interests insofar as this is compatible with duly caring for its own
citizens. A government cannot (save perhaps in very exceptional circum-
stances) abide by human rights if it kills or wounds foreigners or if it does
not (say) assist starving people when it can easily help out.’® But — assum-
ing that there is a limit to what a government ought to do to better fulfil
the human rights of foreigners — then why should it admit refugees, rather
than focusing on some other people in need?*”

I believe the answer is twofold. First, thinking about human rights-related
duties should indeed begin by considering all human rights-related duties.
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Negative duties (not killing etc.) will have to be upheld across the board,
but with positive duties, there will be some leeway. Secondly, however,
one of the criteria will plausibly be that all vulnerable groups of individu-
als receive attention. It is generally impermissible to pay no attention at
all to one vulnerable group (for example, refugees) because one is already
doing a lot for another (say, disabled people). I could imagine there to be
some exceptions, but their case would really have to be made. One may
add that the human rights situation of refugees is usually very serious and
one of imminent danger: by definition, the way for them is to go elsewhere
because of a severe human rights problem they would face at home. In
deciding how to go about fulfilling human rights in situations in which one
cannot do everything, refugees therefore generally put quite strong claims
for priority on the table. A very good case can be made that refugees must
find a safe place. If they do not, the consequences will be dire for them.*

b) The Partiality of States and of the EU Towards
Their Citizens: Revisited

I would now like to revisit some questions and doubts regarding the per-
missible degree of a state’s and the EU’s partiality towards their citizens.
Earlier, I said that a state or the EU should take refugees in — or, more
broadly, work to better fulfil the human rights of foreigners, of which pro-
tecting refugees is a vital part — at least as long as the cost to its citizens is
less than sizeable. As long as that is the case, nothing of great substance is
at stake for its citizens. But why would a state or the EU be allowed to be
partial towards its own citizens up to that point?

While I am not certain whether this question can be answered at all, I
am certain of two things: (1) that a state may, to a certain extent, be partial
towards its own citizens; otherwise the French state would not recognis-
ably be the French state at all, and (2) that a state may, in any case, not
take partiality beyond the point at which important goods — for example,
a well-functioning legal system, a reasonable level of economic prosperity
and employment — have already been reasonably protected for its citizens,
insofar as this is feasible by social arrangements. If it were permissible to
take it even further, foreigners would count for very little indeed. So to
take partiality to the point just indicated is the maximum degree of par-
tiality that may be permissible,*® but perhaps only less is permissible — all
the more so where the EU or a country has contributed to human rights
problems for foreigners.

Secondly, how does this account of partiality, which has been focusing
on states, apply to the EU? I want to leave aside questions of how best to
understand the EU - for instance, more as a collaboration of sovereign
states, more on a federal model or in some combined or altogether different
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way. Still, it may be plausible from a variety of perspectives that an EU not
partial towards EU citizens to a certain extent would not recognisably be
an EU (along the lines of the example of the French state), but, at the same
time, the benefits at stake for EU citizens must at least be sizeable for par-
tiality to be possibly permissible. If one follows this line, it is likely that the
EU as a whole — and many EU countries specifically — should admit more
refugees and do more for refugees than they currently do.

¢) Support From Citizens

I would like to address one final question that may arise in relation to the
position that I have taken: could the fact that in some countries many citi-
zens would not support admitting refugees up to the point of sizeable costs,
would arise be a morally acceptable reason for these countries or the EU to
admit fewer refugees? My answer is threefold. First, in the short term, citi-
zens’ attitudes and behaviour, also if morally problematic, can (but will not
always) be a given for policymakers when devising and carrying out policy.
Where this is so, it is inevitable for policymakers to take these attitudes and
this behaviour into account, and they should do so in what seems morally
the least problematic way. The result could be called non-ideal justice, or
perhaps it is better considered as an extent of injustice. Second, with cer-
tain attitudes and behaviour on the part of citizens, it is plausibly not the
business of a government in a liberal-democratic society to try to change
it, be it in the shorter or longer run. This is different, however — and this is
the third point — when such attitudes and behaviour touch on the funda-
mentals of a liberal-democratic social order: on the freedoms, equality and
rights which are the cornerstones of that order. Then, where governments
could change the attitudes and behaviour in question, they should try to
do so, and the liberal-democratic ideal itself is important in deciding which
means are (im)permissible in such endeavours.

7.5 Conclusion

I have defended that, based on human rights, the EU has the responsibility
to admit refugees at least to the point at which sizeable costs for its citizens
would arise, even if admitting them up to that point means doing more
than a suitably specified fair share. I have taken this position, which can be
applied to countries, with the EU specifically in mind.

If the EU takes this position seriously, many questions — some more
practical, some more theoretical — will obviously arise in trying to follow
through on it. Let me close by briefly addressing one: does this position have
its validity and importance whether or not the EU is committed to human
rights (in the sense that it finds it very important to protect and fulfil human
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rights)?°° Or does the EU’s commitment to human rights somehow make a
difference to this position’s validity or importance? My view on this com-
prises two parts.®!

The first part is this: polities (such as the EU or a country) should, as a
matter of minimum justice, appropriately protect and fulfil human rights
at home and abroad - and the position developed in this chapter tells us
something about what this means for the treatment of refugees. A pol-
ity that does not appropriately protect and fulfil human rights is simply
unjust, and this is so whether it subscribes to human rights or not. The
EU is not more unjust than some other polity if the EU subscribes to
human rights in words but does not follow suit with its deeds while that
other polity did not subscribe to human rights at all, either in words or
in deeds.

Yet, secondly, if the EU commits itself to human rights — as it, in fact,
does — but does not act in accordance with them, this may open it up to
some moral complaints that do not hold for a polity not committed to
human rights. For example, there could be complaints of hypocrisy®* or
complaints that the EU has failed to act in accordance with human rights
despite knowing well that — and, not seldom, also how — it should do this.
And in this sense, the EU does have additional moral reasons, based on its
commitment to human rights, to take the position developed in this chap-
ter seriously.

Notes

Many thanks to Marie Gobel, Andreas Niederberger, Marcus Diiwell and Mat-
thias Hoesch for very useful comments on an earlier version of this chapter. Some
of the thoughts in this chapter were first proposed in an Ethical Annotation
which I edited at Utrecht University’s Ethics Institute (see Philips et al. 2023).

1. Some important documents are the Charter of Fundamental Rights of the Euro-
pean Union (2000) and the subsequent Treaty of Lisbon (2007). It is beyond
the present scope to explore other sources that make it clear what the EU finds
important or what it does, and go into the related question of what the EU is
in the first place.

. This is not to say that the EU’s actions always live up to what it finds important.

. Indirectly, the Dublin Regulation (2013) is also relevant. This is an EU law
stating that the country where someone first applies for asylum is responsible
for handling the asylum request.

4. Based on the central documents mentioned in note 1 — documents that can be
regarded as having moral importance in addition to legal status. Morally, they
typically do not provide clarity about the points that follow in the text. The
EU is, of course, also legally committed to human rights, and there are various
reasons for it to live up to its legal commitments, in part no matter how the
moral side turns out. This chapter focuses only on the moral side.

. Many of my arguments are also applicable to countries. Cf. Section 4.

. Ibelieve that the Portugal example is relevant for the EU (however much larger
the EU obviously is than Portugal), once one varies the numbers.
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7.

10.

11.

12.

13.

14.

15.

16.

A similar point would hold for other migrants, although this chapter will only
focus on refugees. I assume, of course, that there is no constraint saying that
someone who is a refugee always and necessarily has to be admitted to a par-
ticular country. Such a constraint is in conflict with my argumentation for the
italicized thesis.

“Nearly all” would have to be developed more precisely (it is meant to exclude,
for example, Syria for refugees fleeing from Syria), but that is beyond the pre-
sent scope.

I will use the expressions “(moral) responsibility” and “(moral) duties” syn-
onymously. Clearly, certain elements of the italicized claim (such as “at least”,
“sizeable costs”, “suitably specified fair share”) need explanation; see later
in this chapter. Due to space constraints, I cannot further discuss the distinc-
tion between citizens, denizens, residents etc. or the question of what the most
fortunate terminology would be. (“Citizens”/“foreigners” will be commonly
used, and emphatically a neutral sense is intended.)

Further development and defence of this claim will follow in Section 3. For the
determination of a fair share, cf. Gibney 2015.

My position is substantively close to that of, for example, Matthew Gibney
(2004, 82-84), who does not, however, base his position on human rights,
while it is less demanding than that of, say, Joseph Carens (see 2013, 219;
Carens’s position is, in important respects, not human rights based) and more
demanding than that of, for example, David Miller (e.g. 2016, 193, n. 43;
Miller’s view is importantly based on human rights but on a different concep-
tion than this chapter’s).

By this I mean that, although at some point some costs are more than likely
involved, they are plausibly outweighed. As always in this chapter, [ am talking
about the societal level. To develop the notion of “little societal cost” at the
level of social groups or individuals — thus involving considerations of social
justice — is a task I cannot undertake here. Thanks to Andreas Niederberger for
pressing this point.

See e.g. Sikkink 2017. Of course, human rights as a global discourse and prac-
tice are also contested in many ways (for some debates, see e.g. Philips 2020,
Ch. 3).

Even though EU countries and the EU do unfortunately sometimes, even struc-
turally, violate and fail to fulfil human rights, including those of their own
citizens. See e.g. Amnesty International 2019.

In this chapter, I will focus on people who are not in the country where they
normally live. It is beyond its scope to discuss internally displaced persons and
persons without a nationality, although their plight is, of course, extremely
important. A particularly strong moral claim for admission is not necessarily
a decisive moral claim; a notion of a refugee should, I think, typically leave it
an open question, at least to an extent, whether someone should, in the end, be
admitted to some country. Or, put more generally and adequately, it is argu-
ments that should make clear what moral duties and permissions etc. there are,
rather than conceptual stipulation. It is, of course, imaginable that so much in
the way of argumentation has preceded a certain conceptualisation of who is a
refugee that many questions about moral duties are already answered once it is
clear that someone is a refugee.

Cf. UNHCR 2011, 19. See also <www.unhcr.org/what-is-a-refugee.html>
[May 1, 2022].

17. Cf., for one, Carens 2013, 200-201.
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T use “protection” generally, but sometimes also (along with “respect”) to refer
mainly to negative aspects (non-violation, preventing violation), while “reali-
sation” or “fulfilment” (or sometimes also “promotion”) emphatically also
includes more positive aspects. In the wake of Shue 1996 (Ch. 2), a tripartite
distinction between duties to “respect, protect [against disrespect by others,
JP] and fulfil” human rights has gained some currency (see e.g. <www.ohchr.
org/en/instruments-and-mechanisms/international-human-rights-law> [May 1,
2022]). The details are beyond the scope of this chapter.

Cf. Rawls 2007, 6.

This is, as I will explain further, broadly inspired by David Miller 2016, 82.
Elaborating on this, one could go on to distinguish various kinds of refugees
(as e.g. Owen 2020 does). I am not sure that this would be a good move; it
may end up weakening the case for protection. (How and if this is plausibly so
would, however, need further investigation, which I cannot provide here.)
Importantly, discussing how to get institutions worldwide “into a more just
shape” always also needs to be in view in discussions concerning refugees.
Here I somewhat agree with Miller 2016. But Miller himself wants to exclude
those who “could [also] be helped . . . by outside intervention of one kind or
another” (82) from qualifying as refugees. I don’t think this suggestion works.
(I am indebted to Matthias Hoesch for discussion on this point.) The position
I take here, that admission to another country should be the most appropriate
reaction to someone’s plight, is in certain respects closer to Owen’s 2020.

In giving these examples of agents, I am assuming that, in many situations of
interest in the present context, a country’s government will be either unwilling
or unable to provide protection. To be sure, people may become refugees due
to factors that have nothing to do with their country’s government, but they
will, in any case, not be refugees if their government is both willing and able to
protect and fulfil their human rights.

The difficulty of articulating these factors partly has to do with human rights
troubles arising from the misbehaviour, unwillingness or inabilities of various
agents (among whom the state where the human rights issues arise or aggres-
sor states) where all of these could potentially be different. More generally,
and quite obviously, every real-life situation will be very complex, with many
agents, multiple background factors and many possible scenarios involved.
Somewhat comparably, Serena Parekh 2020, Ch. 4, warns against placing too
much moral weight on a distinction between refugees — she aptly discusses that
various understandings are possible — and others in need, among whom are
various kinds of migrants.

For elaboration on a number of elements of the (incomplete) conception of
human rights that I am now going to propose and for how it relates to the
philosophical literature on human rights, see Philips 2020, Ch. 2 and 3.

That I focus, for reasons also indicated in the introduction, on human rights in
a moral sense does not mean that legal rights would be unimportant; they are
just beyond the scope of the present chapter. For the relation between moral
and legal rights as I see it, cf. note 33.

Rawls 1999a, 3.

Pace Rawls 1999b.

This notion of a human right owes much to Shue’s 1996 notion of a moral
right; cf. also Beitz 2009.

Nickel 2007, 93-94.

Also e.g. on many (semi-)official occasions.
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. Thus the existence of a human right, in this conception, is not prior to there
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Although there are, of course, also legal aspects, there is no presumption that
legal rights should “mirror” (Buchanan 2013) the moral ideal: for one, there
are also non-legal aspects to the realisation of the moral ideal, and for another,
legal rights are not all about fulfilling this ideal.

Human rights as outlined are so central a part of the EU’s values, we may add,
that, in the EU’s normative view of itself, they are not to be overridden by any-
thing else to which the EU also subscribes.

And for broad categories of people: see note 26.

being suitable duty bearers.

There may be an additional role for examining the coherence, implications etc.
of positions taken on (in this case) the importance of reliably protecting certain
interests — always, of course, in light of the empirical realities.

That is to say, the extent to which they have played such a role without there
being a suitable justification for doing this.

The terminology and many of the thoughts here come from John Rawls (esp.
1999b). There are many kinds of non-ideal theory, depending on exactly what
one takes as a given. I will now, in the text, especially highlight a certain kind
of non-compliance. I also assume the existence of borders, of countries and the
EU.

In ideal situations — in which institutions are as good as they can be, given
people as they are, there would be (I presume) almost full cooperation with
a fair-division scheme of admitting refugees; I do assume that there are sub-
stantial numbers of refugees in such situations, due to, among other things,
(already inevitable) climate change and also because possibly the great major-
ity, but not all, polities would abide by human rights. It is, not unimportantly,
a moot point whether there would be countries and an EU in ideal situations
and whether (and if so, how) there would be borders, but I believe it is not at
all impossible that there would be (cf. Philips 2020, Ch. 4).

Singer 1972. Importantly, enough of the example remains in (always much
more complex) real-life situations.

See note 39.

Just to be sure: the idea is that states may be allowed to just avoid great costs
for their citizens, not that states may only stop admitting refugees after these
great costs have arisen.

Self-determination is another consideration often regarded as morally relevant
in the literature (see e.g. Walzer 1983, Miller 2007, Wellmann 2008). It could
be understood as, primarily, the ability of a polity, as composed at a given
moment, to decide its own course into the future. So understood, it may or may
not plausibly imply that a polity should be able to decide who to admit. But
it certainly does not imply that every decision that a polity takes about this is
morally justified.

Very freely based on Rawls 2000 and Nussbaum 2000. In any case, the goods
concerned should be important to people with widely different views and from
widely different walks of life. My own proposal would be that the list com-
prises widely acceptable components or preconditions of a good life that can
and may be influenced by social arrangements.

When these goods become compromised could be discussed in much more
detail. T will not, however, pursue this further here.

Following up on note 44, I would cast this “non-substantial” cost as: citizens
can, insofar as this depends on goods provided through social arrangements,
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still have an approximately, although not an entirely, good life. I am thinking
in the spirit of certain sufficientarian accounts of justice (for a general discus-
sion, see Shields 2012) where the goods beyond a certain threshold are such
that there are only relatively weak morally relevant reasons to further or even
protect them.

“Comparing” these two morally problematic things appears to make sense
(pace Karnein 2014, 604); one of these things is best characterised, I think, as
“having to behave as a sucker” (someone could object to having to do this);
not as “not upholding fairness”. I thus agree with Stemplowska 2019 and oth-
ers such as Hoesch 2017 and Owen that the slack of non-compliance should
be taken up. (It is beyond this chapter’s scope to discuss whether this may be
enforced.) At the same time, and as argued in the text, I believe that cost to a
country’s citizens may possibly set limits to what needs to be done. I say this
not to define a lower limit of duty on which (almost) everyone will agree, but
simply because I think cost may continue to play a role even in determining
human-rights duties. For more on the conception of human rights used here,
see Philips 2020. Thanks to Matthias Hoesch for criticism on this point.

I mean, the French government’s not violating negative duties: this, at the mini-
mum, should be the same towards French and Chilean citizens, and perhaps
some other things should be the same as well. (For the present purposes, “gov-
ernment” and “state” can be used synonymously.)

Of course, this should, as indicated, always stay within certain limits, such as
upholding negative duties towards all people.

Cf. Christiano 2008. However, this argument may easily become ideological
and/or cynical.

T.M. Scanlon as quoted in Scheffler 1994, 113.

be easier to argue for (see e.g. Scheffler 1994; Philips 2007, Ch. 2) than the par-
tiality of governments for their citizens, although the two might be connected.
These reasons could ultimately draw on the reasons it is doubtful that individu-
als must, in general, further the impersonal good at great personal cost (see e.g.
Philips 2007, Ch. 2).

See Section 2.

And why should it admit refugees rather than helping them out in some differ-
ent way?

This is not to say that the bystander model is usually an adequate way to
describe the EU’s or a country’s place and actions in the world; it is not (see e.g.
Pogge 2008). Also, a foreign government will not always be the first or even an
appropriate duty bearer.

And why would it have to fulfil these duties by admitting refugees rather than,
say, contributing financially to accommodating them in their region of origin?
See note 58.

Moreover, accommodating refugees in their region of origin will often bring
human rights problems with it and will often be unfair to the accommodat-
ing countries; money often cannot compensate for all the social complications
(although there may emphatically also be positive sides) generated by shelter-
ing large numbers of refugees.

But is this general position compatible with the acknowledgement of certain
deontological constraints and negative duties for which one must presumably
go to larger costs to uphold them? I made an attempt to reconcile the two
in Philips 2007, Ch. 4. The general answer is, I think, that as long as the
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constraints cover situations in which the costs (not merely financial) remain
relatively small, one can more or less maintain the “until sizeable costs” posi-
tion. (See Section 2 for some constraints that I find plausible.) If this is no
longer the case, one must either resort to a lesser degree of partiality after all
or simply admit that — one way or the other — one faces a “tragic” situation, in
the sense of one in which there are only bad choices.

The position taken in this chapter assumes, of course, that not admitting
refugees does not, as such and by itself, already constitute the violation of a
constraint or of negative duties.

60. See Section 1.

61. Elaborate arguments would be needed to decide between the view outlined
next and alternatives, and this is beyond the present scope.

62. For further development of a notion of hypocrisy, see e.g. Philips 2020, Ch. 4.
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8 Cosmopolitanism, Global
Justice and Refugees

Minimal Moral Conditions
for EU Refugee Policy

Therese Herrmann

8.1 Introduction

In the scholarly discussion after the end of the Cold War, the European
Union has often been referred to as a vanguard cosmopolitan polity.! But
there is a growing sense that it has recently questioned or even reversed its
cosmopolitan orientation — a development that some have associated with
the so-called European refugee crisis of 2015.2 However, the implicit link
between the EU’s cosmopolitanism and its refugee politics remains unclear.
What would cosmopolitanism suggest for how the EU ought to deal with
refugees in the first place?

In debates on EU cosmopolitanism, the idea of cosmopolitanism has
often referred to the creation of supranational political institutions in
Europe and, coupled with them, the establishment of transnational rights
for EU citizens.? Yet both describe processes that are largely internal to the
EU and leave open what follows from them for the EU’s external obliga-
tions, including its obligations to refugees. After all, it is perfectly possible
for EU member states to deepen transnational integration with the objec-
tive of deterring, rather than protecting refugees.* And it remains the case
that the rights and goods associated with EU citizenship, such as free move-
ment across EU borders, do not apply to refugees and immigrants. Indeed,
as the aftermath of the 2015 “refugee crisis” has shown, they can even be
restricted for EU citizens in the name of protecting them from abuse by
refugees and immigrants.®

When it comes to the EU’s external relations, cosmopolitanism usually
meant that the EU and its member states “ought to subscribe to the prin-
ciples of human rights, democracy and the rule of law . . . for dealing
with international affairs”.® At the most basic level, this would include a
requirement for states not to violate the human rights of non-members.
Yet many philosophers argue that it also includes the idea that states have
specific responsibilities to protect the human rights of people whose own
states will not do so. Refugees are an important case in point. According to
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a definition often shared in refugee ethics, refugees are people who acquire
a claim to immigrate to another state because their own state failed to
secure their basic human rights.” But the case of refugees also shows that
it is all but clear what it means for a state — and, by extension, for the EU
as a supranational polity — to protect the human rights of non-members.
The EU and its member states have often argued that their duty to protect
refugees should be understood as a humanitarian obligation to help protect
the basic needs of the most vulnerable.® In moral philosophy, humanitar-
ian duties are distinguished from other kinds of duties because of their
smaller scope — they usually cover someone’s most urgent needs, but not
their wider social and political rights. In addition, many philosophers argue
that humanitarian duties are also weaker than other kinds of moral duties.
They only require states to make some effort to contribute to global refugee
protection, but they grant them a significant amount of discretion in decid-
ing when, how and towards whom exactly that duty should be discharged.

The way that refugee resettlement programmes are justified and imple-
mented by states in the Global North, including the EU and its member
states, is a clear example for these states’ humanitarian approach to refugee
protection. Although a number of liberal governments in the Global North
commit to resettling a specific quota of refugees hosted in camps in the
Global South each year, their commitment is non-binding, and numbers
are exceptionally low compared to demand. Resettling states often present
their commitment to refugee resettlement as an act of grace, rather than
something that refugees or refugee-hosting states in the Global South can
demand as a matter of justice. At the same time, states in the Global North
resist efforts to make these quotas binding and actively prevent refugees
from reaching their territories in order to claim asylum there.’

Is the EU’s humanitarian understanding of its duties in refugee protection in
line with its cosmopolitan commitment to respect and protect the human rights
of non-members? The answer might seem obvious if we define cosmopolitan-
ism ambitiously, as entailing, for example, the idea that it would be wrong for
a state to treat non-members any differently than its own citizens. But many
proponents in the debate argue that the idea of cosmopolitanism entails much
less. It only requires us to treat non-members as objects of moral consideration
in some way, but not that states treat them on par with their citizens.

In this chapter, I want to look more closely at readings of moral cos-
mopolitanism and discuss which, if any, conditions it establishes for how
states ought to deal with refugees. I make three points: first, after giving
an overview of different readings of moral cosmopolitanism in debates on
global justice (Section 2), I argue that a lot depends on how we understand
the structure, rather than the content, of the duties a state has towards non-
members under moral cosmopolitanism. While there is widespread agree-
ment among philosophers that moral cosmopolitanism puts states under a
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duty to protect the basic human rights of refugees, some suggest that we
should read this duty as a relatively modest duty of humanitarian assistance,
while others argue that it should be understood as a strong duty of justice.
I explore the difference between duties of justice and duties of humanitar-
ian assistance in Section 3. In Section 4, I show that the difference between
humanitarian duties and duties of justice has tangible practical implica-
tions for defining the extent and limits of states’ duties to protect refugees.
To do so, I discuss in some detail David Miller’s humanitarian account of
such duties and contrast it with the account put forward by David Owen,
which understands states’ duties to refugees as duties of justice. I’ll show
that Miller’s account puts three kinds of qualifications on states’ duties to
refugees: the fairness qualification, the indeterminacy qualification and the
cost qualification (Section 4). Thirdly, in the last part of the chapter, I come
back to my initial description of the EU’s humanitarian approach to refu-
gee protection and compare it to Miller’s humanitarian account of refugee
protection (Section 5). Here, I argue that even if we understand states’
duties to refugees minimally as duties of humanitarian assistance, they still
imply stronger commitments from the EU and its member states than they
are currently willing to make.

8.2 Weak and Strong Moral Cosmopolitanism: An Overview

What kind of normative requirements does cosmopolitanism suggest for
the way a polity ought to deal with refugees? Theories of cosmopolitan-
ism rest on the core idea that all human beings are, or should be, members
of a single community, regardless of their national or cultural member-
ship.!® However, they differ widely depending on how they understand this
claim in detail. Cosmopolitanism is most commonly interpreted in moral
terms.!" Moral cosmopolitanism thinks of individuals as part of a global
moral community in which every human being is required to treat every
other human being as an ultimate unit of moral concern.'? To say that
every human being is an ultimate unit of moral concern means to empha-
sise that moral justification is ultimately owed to individuals, rather than
groups, like families, tribes or nations. And it highlights that moral concern
is owed to every human being equally and not only to a subset of human
beings, such as men, white people, aristocrats or the citizens of a specific
state. Some argue that we can only fulfil the requirements of moral cos-
mopolitanism if we build a set of global institutions that transfer political
authority away from individual states.’® Others maintain that a system of
sovereign states which cooperate on the basis of a set of common norms
is, in principle, compatible with the demands of moral cosmopolitanism.'

Whether we think that the demands of moral cosmopolitanism are com-
patible with the existence of sovereign states will depend on what exactly
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moral cosmopolitanism is taken to imply with regard to global justice.
Theorists who defend strong versions of moral cosmopolitanism — often
simply referred to as “cosmopolitans” — argue that a meaningful under-
standing of it requires that the principles of justice that govern the way we
interact within states are extended beyond state borders. In modern liberal
democracies, these principles typically include rather extensive egalitarian
demands. Most liberal philosophers agree that, if we live under the same
set of coercive institutions in a state, then we have duties to design these
institutions so that, for example, they grant everyone equal civil and politi-
cal freedoms, ensure equality of opportunity and place limits on permis-
sible inequalities between us."

Supporters of strong cosmopolitanism argue that there is no reason to
think that such principles of egalitarian justice apply only within state bor-
ders. Some make the point that the fact that someone is born into a specific
state is just as arbitrary as their ethnicity, gender or social class and should
not be morally significant when it comes to questions of justice.'® Others
point out that, in a globalised society, individuals entertain relations of
social cooperation — or of domination — that reach far beyond national bor-
ders so that it becomes necessary to expand the scope of justice beyond indi-
vidual states.!” The latter take what’s referred to as a relational approach to
justice. They argue that duties of justice are not triggered between agents as
such, but only between those who entertain relations of social cooperation.

Strong cosmopolitanism is sometimes contrasted with so-called weak
cosmopolitanism. Adherents of weak cosmopolitanism — also called “stat-
ists” — share the idea that justice is a relational matter but argue that the
kind of relations of social cooperation that trigger duties of justice can
only be found within states. They argue that only specifically stable types
of relations of social cooperation trigger duties of justice, usually those
that are regulated through coercive institutions.'® Although statists grant
that, in a globalised world, social cooperation routinely takes place across
borders and international organisations are acquiring more authority, they
argue that these developments haven’t replaced states as the only sites
where coercive laws can be legitimately made and enforced."” This also
applies to the EU as a regional transnational order, where, despite the con-
siderable degree of political integration it has seen, states, as “masters of
the treaties”, continue to control the competences of the Union.?

However, when statists argue that the scope of justice is limited to one’s
own state, this does not mean that no moral principles apply in interac-
tions with those outside a state’s boundaries. Rather, they suggest that states
(and their citizens) have duties of humanitarian assistance to non-members.
These are usually understood as weaker than duties of justice. Typically,
they entail states not violating the basic human rights of people beyond their
borders and making efforts to protect them if their own states fail to do so0.?!
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The difference between duties of justice and duties of humanity is often
read as a point about the scope of the moral principles which govern differ-
ent types of social interaction.?? Statists argue that we have more demand-
ing duties to our co-citizens than to others while defenders of strong moral
cosmopolitanism argue that we owe just as much to others. Statists argue
that we owe it only to our co-citizens to design our basic social and politi-
cal institutions so that they approach an ideal of egalitarian justice while
strong cosmopolitans would say that we owe this to everyone.?® Yet when
it comes to refugees, it is crucial to see that the difference between duties of
justice and duties of humanity concerns not only their scope but also their
strength. Even where statists agree with cosmopolitans on what states owe
non-members, cosmopolitans are likely to interpret these duties in much
stronger ways as they read them as duties of justice rather than as duties of
humanitarian assistance. As I will show in Section 4, the difference matters
a great deal for how we understand states” more concrete duties in refugee
protection. Hence, in the following, I will go into some detail about the
conceptual difference between duties of justice and duties of humanity.

8.3 In What Sense Are Duties of Justice Stronger Than
Humanitarian Duties?

According to Laura Valentini, the framework of duties of justice conceives
of what is owed to others as resources they are rightfully entitled to.?* This
makes duties of justice particularly weighty, and it puts their recipients in
a particularly strong position to claim their due. Bearers of entitlements
are not reliant on pleading for help from others. Rather, they are morally
entitled to demand that the resources in question are theirs to control in
the first place.?’

Some argue that the only duties of justice that we hold globally, against
everyone, are negative in kind.?® Everyone has an obligation of justice not
to actively violate everyone else’s entitlements. But this does not mean that
everyone also has a positive duty to everyone else to give them access to
the resources they are entitled to. Positive duties of justice, so the argument
goes, only hold between agents who already share stable relations of social
cooperation with one another. As I described earlier, many cosmopolitans
argue that today, such relations exist not only within states but also glob-
ally. But statists point out that states are still unique as sites where social
cooperation is instituted.

An interesting middle ground is occupied by those who focus discussions
on global obligations of justice on reparative duties. They point out that,
even if we start from the idea that we only have negative duties towards
everyone globally, a wide array of obligations still follows if we shift our
attention to the question of reparations. Violating a negative duty to respect
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others’ entitlements may lead to strong positive duties to discharge the debt
incurred.”” Reparative duties are backward looking: they understand some-
one’s present duties as a form of repair for wrongs committed in the past.

The reparative approach to duties of justice is especially pertinent with
regard to refugees. It starts by asking whether a state was complicit in pro-
ducing the refugees it is asked to provide protection for by violating their
basic rights or entitlements. One way of thinking of states as complicit in
producing refugees is by asking straightforwardly whether a specific state
is directly liable for causing displacement — for example, through starting a
war abroad, by supporting a dictatorship that persecutes political opponents
or, arguably, by having installed conditions through past colonial rule that
enable displacement today.?® Although states rarely recognise their responsi-
bility for producing refugees in other states in practice, virtually all philoso-
phers in refugee ethics agree that a state complicit in causing displacement
somewhere else would indeed incur reparative duties of justice to the refugees
concerned.”” Another way of understanding states’ complicity in producing
refugees elsewhere is to think of states as part of a system which, as a whole,
leaves refugees distinctly vulnerable to rights violations. On this account,
states would incur reparative duties to refugees not because they helped pro-
duce refugees through their individual actions in other states. Rather, the
idea is that states together form a structure which is systematically prone to
violating the basic rights of refugees. I'll get back to this in Section 3, when I
introduce David Owen’s account of refugee protection.

In contrast to principles of justice, principles of humanitarian assistance
“ground duties to help those in need with resources that are rightfully one’s
own”.?® Typically, these duties are thought of as remedial: they arise sim-
ply because someone is in need of help, and others have the capacity to help
at reasonable costs to themselves. But the resources that are the objects of
humanitarian assistance are not, in any sense, understood as belonging to the
needy. Instead, they are rightfully owned by the helpers. From the perspective
of duties of humanitarian assistance, refugees would not be thought of as the
bearers of specific entitlements which states have violated. Instead, they would
be thought of as, to use a formulation coined by Michael Walzer, “necessitous
strangers”,*! whose plight states bear witness to as innocent bystanders. Reme-
dial duties are usually forward looking: what is relevant for their distribution
is not whether certain agents have inflicted wrongs on others in the past, but,
rather, who is best capable of putting a bad situation right.*

The humanitarian and the justice-based approaches are not simply two
different ways of grounding the same duties. Rather, the difference also
has consequences for how strong we take a specific duty to be. If the duty
is understood as a humanitarian duty, it is usually taken to be both less
demanding and less stringent than duties of justice.?® The idea that duties of
assistance are less demanding means that the costs duty bearers are asked
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to tolerate in discharging their duty are lower than those that bearers of
duties of justice are expected to tolerate. To illustrate this, think of the duty
to rescue a drowning child from a shallow pond as a classic example of a
duty of humanitarian assistance.’* It seems clear that a passing stranger
would be obliged to try to pull the child out of the pond if they can do so at
little cost to themselves. But the obligation seems much less strong if rescu-
ing the child would come with significant risks to the rescuer’s own safety.?
The picture would change if we thought of the duty to rescue the child as
a duty of reparative justice. If the passer-by bore responsibility for the fact
that the child ended up in the pond in the first place, for example because
they pushed the child into the pond, most moral philosophers would say
that they ought to tolerate greater sacrifices in rescuing the child.

What would it mean to say that duties of justice are not only more
demanding but also more stringent than duties of humanitarianism? The
stringency criterion refers to the idea that duties of justice are generally
particularly weighty duties — weighty enough so that those to whom they
are owed have strong grounds for complaint if they are not discharged. The
particular stringency of duties of justice is related to the idea that the bear-
ers of these duties usually have little discretion in deciding how, when and
towards whom to discharge their duty. This is because, typically, repara-
tive duties of justice, through their backward-looking structure, specify
more strictly first, what kind of performance is required to successfully dis-
charge the duty, and secondly, the identity of the agents to whom the duty
bearers are obligated.?” I’ll discuss this in more detail when I turn to what
the difference between humanitarian duties and duties of justice means for
states’ duties to refugees in Section 4.

Most theorists agree that humanitarian duties to assist the needy are
less stringent than reparative duties of justice. Yet there is no consensus
on just how weak they are. Some have argued that humanitarian duties
aren’t obligatory at all. On that account, fulfilling them is much like saving
a stranger from a burning house: although it would certainly be laudable
to do so, no one could rightly criticise someone else for failing to.*® Those
in need of help have no claim at all against potential helpers; all they can
do is appeal to their sympathy. Others argue that it is indeed mandatory
to discharge a humanitarian duty, but I do enough to discharge my duty
if I “assist some needy, somehow, and sometimes”.** Think of the duty to
be charitable to strangers in need. I may be able to claim that I do enough
to discharge it if I give some money to some needy strangers I encounter,
rather than a specific amount every time I come across a stranger in need.
Even then, the duty would still be binding in some sense: I would clearly
fail to discharge it if I never gave anything to any stranger. Yet I retain
a considerable amount of discretion in deciding how, when and towards
whom to discharge it.
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Yet others argue that humanitarian duties can be both mandatory and
determined about their addressees and that this depends very much on
their content and the context of the situation in which they arise. If the
needs they pertain to are urgent enough and the costs of discharging
them are low, then humanitarian duties can be fairly stringent after all.*°
Think back to the example of the child in the pond. If a child appears
to be drowning in a shallow pond, I am the only person around and the
costs of saving them are low, then my duty to get into the pond and pull
the child out seems quite strict, even as it remains humanitarian in char-
acter. According to those who take this route of argumentation, what
mainly distinguishes humanitarian duties from duties of justice is their
forward-looking remedial character. They argue that duties of humanity
don’t look to the past to ask who wronged someone else. Instead, they
look to the future to ask who is in the best position to put a bad situa-
tion right.

Yet even if we understand humanitarian duties strongly as remedial
duties that are both mandatory and fairly determined about their address-
ees, they are still less weighty than duties of justice. The idea that humani-
tarian duties are remedial has consequences for the ways in which they can
be assigned to others. In contrast to reparative duties, in which the moral
injury sustained by one party creates special duties of repair in another, the
framework of humanitarian duties assumes that the parties involved have
no previous connection. Moreover, in contrast to purely negative duties
not to actively violate others’ entitlements, remedial duties to put a bad
situation right can’t be discharged by everyone at the same time. It is pos-
sible for everyone at the same time to fulfil the negative duty of not actively
pushing a child into a pond. But it’s not possible for everyone at the same
time to pull a specific child out of the pond: most people won’t be near the
pond and thus in no position to save the child at all. And even for those
who are, it is not immediately clear what to do if the situation becomes
more complex — for example, when not just one child but a whole group of
children appear to be drowning and when there are many onlookers who
are in a position to help. In addition to that, we may also imagine that the
pond in which the children are drowning has grown to a small-size lake,
so we can’t assume that an average adult can simply wade in and pull the
child out. We may still conclude that, given the urgency of the drowning
children’s needs, any onlooker who simply passes by the scene without
doing anything would be acting wrongly. But it’s also not clear that each
onlooker has a duty to jump into the lake and pull out as many children as
possible. It does seem like each onlooker has some form of duty towards
the drowning children, but it’s not immediately clear what that consists in.
Some onlookers may be much better equipped to pull the children out of
the lake while, for others, pulling out the children comes with considerable
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risks. Moreover, who can do what will not be immediately clear to the
onlookers themselves.

Remedial duties usually need some mechanism of distribution in order
to become effective.*! Usually, in domestic contexts, state institutions take
that role. For example, welfare states oblige their wealthier citizens to pay
taxes and distribute the revenue to the benefit of their more needy citizens.
Thereby, they turn their wealthier citizens’ rather undetermined remedial
duties towards their fellow citizens into specific duties to pay a specific
share of money to a specified group of people.*

However, such mechanisms don’t always exist. Where political institu-
tions are weak, like they arguably are in international politics, they will
often be absent or fail to be effective. In this case, we might say that the
potential bearers of remedial duties have additional duties to make distri-
bution mechanisms more effective so that their own duties become more
determined.® But it’s not clear what follows for the duties they have now
and here towards those in need. In particular, some argue that the unan-
swered questions about the distribution of duties may mean that there will
be “tragic cases”* in which someone is in urgent need of help, but there
won’t be a duty on the side of anyone in particular to come to their aid.* I
will discuss in more detail in the next part what this means with regard to
refugee protection.

To sum up, we’ve seen that, in debates on what moral cosmopolitan-
ism implies for global justice, all agree that states (and their citizens) have
some duties to those outside their borders. Understanding these duties as
duties of justice would make them considerably stronger than understand-
ing them as duties of humanitarian assistance. Stronger here means two
things. First, it means that the duty is more demanding: that is, less easy to
qualify through considerations of costs. And, secondly, it means that the
duty is more stringent: that is, it leaves the duty holder less discretion about
how, when and towards whom to discharge it. But this is still very abstract.
What does it mean more concretely for states’ duties to refugees? This is
what I want to discuss now.

8.4 Moral Cosmopolitanism and Refugees

The difference between duties of humanity and duties of justice has tan-
gible practical implications when it comes to what states owe to refugees.
I already hinted at that in the last section, but I want to flesh out some
of these implications in more detail now. I’ll do that by discussing David
Miller’s humanitarian view of states’ duties in refugee protection and con-
trasting it with David Owen’s account, which broadly understands states’
duties to refugees as duties of justice. I focus on Miller and Owen because
they understand the content of these duties in roughly similar terms. Both
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think that states have duties to secure the basic human rights of non-mem-
bers if their own states fail to do so. And both think that this translates into
a duty for states to grant refugees asylum on their territory. Furthermore,
both employ a fairly narrow conception of human rights, focusing on what
they call “basic human rights”. They understand these as including rights
that protect access to basic goods but not more extensive social and politi-
cal rights.** However, Miller and Owen differ in how they conceptualise
the strength of states’ duties to protect refugees.

As a general outlook, Miller advocates a statist account in debates on
global justice. He understands nation states as inherently valuable sites
of self-determination and social cooperation and argues that duties of
egalitarian justice only apply between co-citizens.*” According to Miller,
any duties that states (and their citizens) have towards non-members are
weaker duties of humanity. Yet, for Miller, that doesn’t mean that they are
non-binding. Depending on the importance of the goods concerned, duties
of humanity can still be fairly strong in Miller’s account. This goes espe-
cially for duties concerning human rights since human rights, according to
Miller, protect access to the goods that are essential for every human being
to lead a minimally decent life. Others have duties to respect and protect
these rights simply because of the universal importance of these goods.*®
Yet, in spite of this, the fact that Miller thinks of these duties in humani-
tarian terms allows him to qualify them in ways that wouldn’t be possible
with stronger duties of justice. I’ll discuss these qualifications next.

David Owen agrees that states have duties to protect refugees and that
these duties are based in states’ obligations to guarantee the basic human
rights of those outside their borders. Yet, in contrast to Miller, Owen
understands states’ duties to refugees through a framework of reparative
justice. In Owen’s account, individual states form part of a global system of
governance that systematically violates refugees’ entitlements. Therefore,
states’ duties to refugees are not the duties of bystanders to come to the
help of the needy but, rather, obligations to repair the wrongs that states
have subjected refugees to. Owen argues that individual sovereign states
form part of a wider system of states, whose design makes refugees foresee-
ably vulnerable to be permanently deprived of their basic human rights.*
This is because, according to Owen, the state system is based on a division
of labour which assigns to individual states the duty to secure the human
rights of those within their jurisdiction while also granting states the right
to sovereign border control. People whose own states fail them because
they turn out to be either unable or unwilling to secure their basic human
rights are thus left unable to claim access to any other state’s territory as a
matter of entitlement.

How do Miller and Owen differ when it comes to states’ more con-
crete duties to refugees? Miller puts forward a fairly strong version of a
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humanitarian account of refugee protection. Because refugees’ basic needs
are at stake and states are in a position to help without incurring exces-
sive costs, states have binding remedial duties to protect refugees. And yet,
according to Miller’s humanitarian account, states can qualify their duties
in refugee protection, and they can do so in three ways: first, by point-
ing out that they have already discharged their fair share of states’ joint
responsibility for refugees; secondly, by pointing to the legitimate differ-
ences between their own interpretation of their fair share and that of other
states; and, thirdly, by arguing that the costs of taking in their fair share
of refugees would be excessive. These qualifications are much harder to
make with Owen’s account of reparative justice, which argues that refugee
protection isn’t simply a duty to help the needy with resources that are
rightfully one’s own but, rather, a duty to give to refugees what they are
entitled to in the first place. To bring this out, I will discuss Miller’s three
qualifications next and contrast them with Owen’s account.

a) The Fairness Qualification

Miller’s first qualification, which I call the fairness qualification, says that a
state has no duty to take in any more refugees than what fairness between
states demands. Miller emphasises that this holds even in the event that
other states fail to take in their own fair share of refugees so that some
refugees will remain entirely without protection.>

This has seemed counter-intuitive to many.’! Doesn’t the urgent task of
safeguarding refugees’ most basic human rights outweigh the demands of
fairness between states? In response, Miller argues that it is generally the
case that, when remedial duties are shared between different agents, others
are not obliged to “take up the slack” when an agent fails to discharge their
part of the duty.’? According to him, this even applies to classic duties of
rescue, such as when a group of strangers are asked to save a set of drown-
ing children from a pond. Once duties are divided up and it is clear, for
example, that each bystander is responsible for pulling one child out of the
pond, then they are not responsible when another bystander chooses not to
save the child assigned to them and simply walks away. Miller asserts that
the others might have a strong “humanitarian reason” to save the remain-
ing child, especially if the costs of doing so are low. Yet they do not have
a strict duty.”

The idea that states’ duties to refugees are forward-looking remedial
duties plays an important role in this. Miller notes that things would look
different if the duties incurred by the group were reparative duties of jus-
tice. Because reparative duties start from wrongs committed in the past, it
is usually clearer on whom they fall. Whoever violated someone’s entitle-
ments has a duty to repair the damage. In a slightly more complex way,
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this is also the case if reparative duties fall on a group, such as a team
that collectively took on responsibility for a task or a collective of citizens
which may be held responsible for the crimes committed by a government
it elected and supported. Here, the problem of how to distribute responsi-
bility among the members of the group also arises. But, as Miller himself
emphasises, because the duty incurred by the collective is a duty of justice,
it’s clear that the collective would have to repay the damage as a whole.”* If
someone fails to do so, others in the group would have to make up for it. It
would be wrong to offload the costs of failing to redress the damage onto
those to whom it is owed.

Yet, according to Miller, this is not usually the picture that applies to
states’ duties to refugees. Since Miller thinks of these as remedial duties
of humanity, he notes that those who owe the duty and those to whom it
is owed have no previous connection. In principle, the duty to help when
someone’s urgent needs are at stake falls on everyone capable of helping.
As Miller emphasises, if there are several potential helpers, remedial duties
need to be assigned to specific agents to become effective.’ But he argues
that the potential helpers don’t form a group in a strong sense, so each
individual helper can’t be held responsible for the failures of the others.

Compare this to David Owen’s response to the fairness qualification.
Because Owen understands states’ duty to protect refugees not as a reme-
dial duty of humanity but as a collective duty of reparative justice, he
asserts that states are not just obliged to comply with the basic norms of
global refugee protection themselves, but they are also under a duty to
secure other states’ compliance.’® Where they cannot do so in permissible
ways, they ought to take it upon themselves to remedy other states’ non-
compliance. This is because states are jointly obliged to ensure that the
state system is capable of guaranteeing the human rights of everyone who
is subject to its authority. If a state were to insist that it ought to do no
more than its fair share, even if that meant that some refugees would go
unprotected — as Miller suggests — this would merely recreate the structural
vulnerability the state system creates for refugees at another level. It would
leave the protection of refugees’ human rights once again at the mercy of
states’ good will in the face of the state system’s foreseeable failures to
secure all states’ compliance with its basic legitimacy requirements.’”

b) The Indeterminacy Qualification

Miller’s second qualification on states’ duties to refugees, which I call the
indeterminacy qualification, is related to the fairness qualification. It starts
with the observation that, in the absence of a global authority that indi-
cates what each state’s fair share of refugees is, states may come to different
conclusions about how to interpret their fair shares, even as they try to
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determine them in good faith.*® A rich state with a small population, which
thinks that population size should count a great deal, for example, may
in good faith declare that it has fulfilled its fair share of the responsibility
while other states may insist that it ought to take more, given its economic
capacity. Differences can also arise about who should be understood as a
refugee in the first place and about permissible ways for states to discharge
their duties in refugee protection.”

What are states to do, however, if the indeterminacy in their interpreta-
tions of fair responsibility sharing means that some refugees will remain
unprotected? For Miller, these differences are irreducible. They express the
legitimate range of interpretations of the principle of fairness which states
may come to as a result of their particular history and culture. Since, in
the absence of an authority capable of issuing binding quotas, no one can
arbitrate those conflicts, Miller argues that an individual state cannot legit-
imately be coerced to take more refugees than the number it thinks it ought
to take under its own interpretation of its fair share.®® There is no duty,
in short, for states to “take up the slack” that results from other states’
diverging interpretations of their fair shares.®!

Miller’s indeterminacy qualification follows from his account of states’
duties to refugees as duties of assistance in a similar way as his fairness qual-
ification did. He contends that states have an initial duty to distribute their
remedial duties to refugees and estimate their own fair share of their states’
common responsibility in good faith. But they have no secondary duty to
stand in when there are disagreements about what a fair distribution would
look like so as to ensure that all refugees receive the protection they are due.
To see the difference to a justice-based account of states’ duties, consider
Owen’s take once again. According to Owen, individual states would be
obliged to take in more refugees than they believe their fair share to be if
otherwise, some refugees would go unprotected.®® This is, again, because
Owen argues that refugee protection is a collective duty of justice to repair
the wrongs that the state system as a whole has subjected refugees to. Indi-
vidual states are obliged not only to discharge their own fair shares but also
to ensure that states collectively discharge what they owe to refugees in full.

¢) The Cost Qualification

Miller’s third qualification, which I call the cost qualification, perhaps most
obviously brings out the implications of his conception of states’ duties to
refugees as duties of humanity. Because states’ obligations to refugees are
humanitarian obligations, Miller argues, they are subject to a cost thresh-
old which considerably favours states. States ought to do what they can
to rescue refugees, but because they had no stake in bringing about their
plight in the first place, they cannot be asked to sacrifice too much. In
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an earlier text, Miller asserts that, with duties of humanitarian assistance
“there is built into the duty a very considerable tilt in favour of the inter-
vener, who has no obligation to incur a risk of the same magnitude as the
risk to which the victim is now exposed”.%3

Miller doesn’t quite make it clear where a state might appropriately set
such a threshold. Given the vast administrative resources of modern states
and the relatively low costs of refugee protection compared to other ways
of securing non-members’ human rights — for example, through a “human-
itarian” military intervention® — Miller tends to put the cost threshold
rather high when he discusses actual examples. But, for now, the point is a
conceptual one: as duties of humanitarian assistance, states’ duties to refu-
gees have a cost limit which favours states as duty bearers. A state need not
show that the costs of refugee protection would be existential for it in order
to be justified in not discharging its duty.®® According to Miller, it would be
enough to show that costs are sufficiently high.

Owen, by contrast, rejects Miller’s cost qualification. Because he under-
stands states’ duties to refugees as duties to redress the wrongs the state
system has subjected refugees to, rather than as bystander duties to rescue
them, he argues that states aren’t free to qualify these duties even as the
costs of discharging them are considerable. According to Owen, a state
may only refuse to take more refugees when that would mean that it can
no longer protect its own citizens’ basic rights.®”

To conclude: Miller, like Owen, argues that states have duties to pro-
tect refugees which are based in the fact that refugees’ human rights are
otherwise unprotected. Yet, according to Miller, states can qualify their
duties in refugee protection, and they can do so in three ways: through
considerations of fairness, through asserting legitimate differences on how
to interpret fair shares and through considerations of costs. On a more gen-
eral level, this means that for Miller, moral cosmopolitanism — interpreted
weakly as giving rise to duties of humanity to non-members — is compatible
with the idea that, in some cases, refugees’ unprotected human rights do
not give rise to a correlative duty in any particular state to protect them.
There may be “tragic cases”, Miller concludes, “where the human rights of
the refugees clash with a legitimate claim by the receiving state that its obli-
gations to admit refugees has already been exhausted”.®® Owen’s justice-
based account, by contrast, rejects all three of Miller’s qualifications. In
his account, refugees’ claims to protection always have correlative duties.

8.5 Humanitarianism, Human Rights and Minimal
Moral Conditions for EU Refugee Policy

Until now, I have shown that many cosmopolitans and statists agree that
moral cosmopolitanism, at a minimum, establishes that states have duties
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to respect the basic human rights of those outside of their borders, and they
ought to make efforts to secure these rights if people’s own states fail to
do so. From that, they derive a duty for states to protect refugees by offer-
ing them asylum on their territory. Yet I also discussed how that duty can
be read differently, depending on whether one understands it as a duty of
humanity or a duty of justice. It can be qualified considerably if it is read as
a duty of humanity, even if it is read as a fairly strong one.

But how shall we understand the duties that actual states in the EU, and
the EU as a supra-state polity, hold towards refugees? Is it plausible to
think of them as weaker duties of humanity, or should we think of them as
stronger duties of justice? There are indeed good reasons to think of what
states in the Global North owe refugees as strong duties of justice. It is plau-
sible to agree with Owen’s argument that individual states form part of a
system of states, which, as a whole, makes refugees distinctly vulnerable to
being deprived of their basic human rights. As Sarah Song puts the point: “It
is only in a world carved into states that people can become refugees. When
people are forcibly displaced from their homeland, there is nowhere else on
earth they can go but another state”.®® Even if we don’t agree that the state
system as whole, through its design, violates the entitlements of refugees, it
would still be plausible to argue that states in the Global North, including
the EU, have created conditions that violate refugees’ entitlements through
their very efforts to keep them out. The point has recently been made by
Serena Parekh, who contends that states in the Global North aren’t merely
innocent bystanders to refugees’ suffering but have shaped and interpreted
the global refugee system in a way that actively harms refugees by pre-
venting them from accessing any meaningful type of protection. As a result
of these states’ policies, the vast majority of refugees remains trapped in
squalid refugee camps in the Global South, where a meaningful restoration
of their basic human rights remains out of reach.”

However, in this chapter, I want to leave these more fundamental ques-
tions aside and end on a more minimal point. Even if we think of states’
duties to protect refugees’ human rights as weaker duties of humanity, as
Miller does, they would still require states to make considerably stronger
commitments than the EU and its member states are currently ready to
make. In Section 3, I laid out that humanitarian duties are generally weaker
than duties of justice. Yet I also noted that, depending on their content and
the context of the situation, they can still be pretty weighty. In this final
part of the chapter, I would like to discuss a few practical implications for
EU refugee policy of understanding states” duties to refugees as relatively
strong humanitarian duties.

Humanitarian duties derive much of their strength from the importance of
their content and the context of the situation in which they arise. They will be
stronger the more urgent the needs are they pertain to and the better position
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someone is in to help. On that account, states have duties to protect refugees
simply because their most basic needs are on the line, and they are in a posi-
tion to help, often at relatively little cost to themselves. Indeed, the situation
of refugees who take life-threatening journeys upon themselves to reach a
place of safety is often comparable to the scenario of the child in the pond.
Refugees are quite literally drowning at the shores of rich states in the Global
North. Even if, like Miller, we think that these states played no part in bring-
ing about the life-threatening conditions refugees find themselves in on their
journeys and that they are therefore like the passing stranger in the example
of the child in the pond, we would still need to conclude that they ought to
protect the refugees concerned, simply because they are in a position to do so.

Following Miller, we can interpret states’ humanitarian duties in an even
stronger way. As I noted earlier, Miller agrees with many theorists in the
debate that states’ duty to protect refugees is a matter of refugees’ human
rights. In Miller’s humanitarian account, we can read human rights as a list
of universal basic needs that are strong enough to instil pro tanto duties
of protection in everyone capable of doing so.”! There are many implica-
tions of understanding access to the fulfilment of basic needs in terms of
human rights. One implication that is especially relevant for our context
is that human rights, as rights, put their focus on what each individual
rights holder is due, rather than what best satisfies the needs of all, taken
together. Where rights are at stake, it becomes impermissible to add up the
satisfaction gained by some at the expense of others. We would be wrong,
for example, to devise a global system of refugee protection that would
make the most needy refugees significantly better off but would disrespect
the human rights of the rest of the global refugee population.

If we accept that, even on a humanitarian account, if interpreted strongly,
refugees may have human rights—based claims to be given access to fulfill-
ing their basic needs, it follows that states have at least three kinds of duties
towards refugees. First, and most obviously, however states are to divide
up their duties among themselves, each individual state’s share must be
calculated in reference to states’ collective duty to protect the global refu-
gee population in total, rather than only the most needy or most likeable
refugees. If states are to divide up their duties fairly, as Miller proposes,
the fair share each state is required to take will be the fair share of the
global refugee population, however large or dynamic that number is going
to be. Secondly, as I will argue, if states can’t agree on how to determine
fair shares, they have duties to create and maintain institutions that can
do so more reliably. But the right to seek asylum, coupled with the duty of
non-refoulement, is itself such an institution. Hence, states are not permit-
ted to unilaterally reject an asylum seeker by pointing to the fact that they
have already taken in what they think is their fair share of refugees, with-
out ensuring that the refugee in question will be able to receive protection
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elsewhere. Thirdly, individual states would only be permitted to qualify
their duties to refugees by costs under specific, narrowly defined circum-
stances, none of which apply today with regard to any state in the Global
North, including EU member states. In particular, EU member states cur-
rently have no empirical grounds to cite costs from refugee immigration
to cultural cohesion as costs that might exempt them from their duty of
refugee protection.

The first requirement — that states ought to calculate their fair share in
reference to the global population of refugees — is considerably more than
any state in the Global North, including EU member states, would be will-
ing to admit. According to the UNHCR, in 2021, only 16% of the world’s
refugees were hosted in high-income countries, while the vast majority of
them remain in one of a handful of countries in the Global South, most of
them without a real possibility to access a form of protection that would
restore their basic human rights.”” Taking seriously the duty to fairly share
responsibility for refugees would require states in the Global North to
greatly extend their efforts at resettling refugees. It would also provide a
strong argument against the claim that refugees have a duty to ask for
asylum in the first state possible and put into serious doubt wealthy states’
practices of preventing refugees from reaching their shores via externalised
migration control.

But what if, secondly, states can’t agree on how to fairly divide up
responsibility? As I noted when I focused on the indeterminacy qualifica-
tion, states might interpret the principle of fairness differently. They might
also disagree on who counts as a refugee or on permissible ways to dis-
charge their duties in refugee protection. For example, the EU and its mem-
ber states have often argued that they do enough to discharge their share
of the global responsibility for refugees if they provide financial support
to refugee-hosting states in the Global South and support the capacities
of the UNHCR to operate there. In return, they claim they have no duties
to resettle more refugees and can legitimately keep refugees from reaching
their borders in order to seek asylum. Refugee-hosting states have often
disagreed and demanded that states in the Global North resettle a larger
number of refugees and agree to more binding resettlement mechanisms.”

What is to be done when states disagree about how to distribute their
responsibility in refugee protection? If we start from the assumption that
states have a shared duty, based in refugees’ human rights, to provide pro-
tection to all refugees, then they cannot just ignore the fact that their disa-
greements about how to divide up their shared duty routinely leave some
refugees unprotected, even if we assume that states’ obligation is humani-
tarian only. Miller agrees with Owen that states would be obliged to build
and maintain a set of global institutions which can distribute states’ shares
more reliably in such circumstances.” Yet he also stresses that it is “hard to
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imagine” that such a set of institutions will come into being in the foresee-
able future, given the depth of states’ disagreement on questions of refugee
policy.” In the meantime, according to Miller, little can be done. In par-
ticular, as I laid out earlier, he argues that states have no enforceable duties
to give protection to more refugees than they believe their own interpreta-
tion of their fair share mandates them to protect.

However, I believe that the logic of states’ shared duty to secure the
human rights of refugees would require us to go beyond Miller at this
point, even if we stick to his more minimal conception of states’ duties to
refugees as duties of humanity. A future set of global institutions is not
the only possible mechanism to ensure that states’ duties to refugees could
be distributed more reliably. Refugees’ right to seek asylum in particular
states, coupled with the duty of non-refoulement, are existing mechanisms
that can also serve that purpose. It gives refugees themselves the power
to establish a special connection with a state, deciding on states’ behalf
how to distribute the joint duty to protect refugees more reliably.” An
individual’s right to seek asylum is recognised in all major treaties in inter-
national refugee law. It entitles asylum seekers to approach the authorities
of a foreign state on its territory or at its borders in order to file an asylum
claim there. As of yet, international law recognises no positive duty for
states to grant asylum to qualifying refugees.” However, it does put states
under the duty of non-refoulement, which prohibits a state from returning
a refugee to a territory where they are at risk of persecution or other severe
harm. Arguably, in many cases, this amounts to a de facto obligation for
states to provide protection to refugees who have claimed asylum in their
jurisdiction.”® In practice, states may circumvent being obligated in this
way through concluding a responsibility-sharing agreement with another
state. But even as they do so, this does not absolve them from responsibil-
ity entirely. A state would only be permitted to refuse responsibility for an
asylum seeker if it can point to another state that is positively responsible
for granting asylum.

Lastly, interpreting states” humanitarian duties towards refugees strongly
also prompts us to reconsider the cost threshold that states may make good
to opt out of their duties. An account that bases states’ duties to refugees
in refugees’ unprotected human rights would need to set the cost threshold
for these duties considerably higher than a more minimal humanitarian
account.” To this effect, David Miller argues that, because states’ duties to
refugees are remedial duties of assistance rather than reparative duties of
justice, states are not required to provide protection to refugees if the costs
of doing so are significant. But when exactly would the costs of refugee
protection count as significant for a state? Miller settles on an account
that understands significant costs as “serious costs to justice and social
cohesion” and adds that even with the high levels of refugee immigration
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during the so-called 2015 refugee crisis, no state in Europe had hit that
threshold.®

If we take a state’s level of wealth as an indicator of whether large-scale
refugee reception would constitute significant material costs for it, then the
world’s richest states in the Global North, including those in the EU, have
few grounds for arguing that discharging their duty of refugee protection
comes with excessive costs. The world’s poorest states will have a much
more plausible case for citing cost threshold than any state in the Global
North. But what about costs to cultural cohesion? Two kinds of questions
follow for the purpose of this discussion. The first is whether, as a matter
of principle, it is permissible at all for a liberal democracy to count costs
to cultural cohesion among the costs that might be imposed by refugee
immigration. The second is whether, even if that were to be permissible,
the actual costs to cultural cohesion that any existing EU state has incurred
as a consequence of refugee immigration would be high enough to justify
suspending its duties to take in refugees.

So, first, would liberal democracies be permitted at all to count the cost
to cultural cohesion as a cost that, if sufficiently high, might exempt them
from their duty to take in refugees? The idea that immigration presents
costs to a nation’s cultural cohesion seems to suggest a homogeneous view
of the nation’s self-identity that can easily come at odds with a liberal
state’s commitments to the equal respect of its citizens.®! There is broad
agreement among theorists of liberal democracy that these commitments
would prohibit a liberal state from fostering a distinct cultural, religious or
ethnic self-identity since, in doing so, it would discriminate against citizens
who don’t share these identities.?? The only common identity that the state
would be permitted to foster on this account would be an exclusively civic
identity, which allows citizens to imagine themselves as taking part in joint
projects with their co-citizens through the institutions they share.®

However, it may be the case that in actually existing democracies, citi-
zens, in fact, are strongly attached to the idea of a culturally, religiously
or ethnically homogenous national identity and that, moreover, it is this
attachment which allows them to imagine themselves as pursuing com-
mon projects with their co-citizens and to cultivate a sense of solidarity
with them. So, even though it would be impermissible for a liberal state
to present itself to its citizens in terms of a particular cultural identity,
empirically, it may be the case that citizens are willing to understand their
state’s politics as an expression of their own collective doing only because
they see it as representing a particular cultural identity. If citizens no longer
felt that they interacted with their co-citizens on the basis of this identity,
they may indeed be less willing to accept political decisions in their state.
Could a liberal state cite this as a cost in the context of large-scale refugee
immigration?
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For the purpose of this chapter, [ am going to assume, following Clara San-
delind,® that there may indeed be circumstances in which it could do so. This
does not mean that it would be permitted to foster a particular cultural iden-
tity after all. It would mean, however, that it could cite as a cost the risk that,
given that the source of solidarity many of citizens actually harbour is tied to
a specific, culturally charged national identity, less cultural cohesion would
mean lesser support for the state’s political projects. However, Sandelind adds
that the state could only make good such costs if it also accepted an obligation
to make efforts to actively foster more civic and less culturally charged public
identities among its citizens. Otherwise, states with particularly exclusionary
national cultures would have perverse incentives to opt out of their duties in
refugee protection, precisely because they have these cultures.®

Yet even if we grant that costs to cultural cohesion may count in prin-
ciple, we would still need to ask whether current levels of immigration in
the EU impose costs high enough to hit Miller’s threshold. Here, it’s rel-
evant not only to assess current levels of immigration but also to look at
the political identities of EU member states. Empirically, all member states
are liberal democracies — indeed, this is a prerequisite for EU member-
ship — whose national cultures are fluid and contested rather than bounded
and homogenous. Even member states that are fairly homogenous demo-
graphically feature contested public cultures. Poland, for example, is very
homogenous in ethnic and religious terms, with ethnic Poles adhering to
Roman Catholicism forming the vast majority of the country’s population.
Yet interpretations of the country’s public cultures in the face of refugee
immigration are strongly contested. For example, in the context of the
right-wing conservative Polish government’s hostile reaction to increased
refugee migration into the EU as part of the European 2015 and 2016
“refugee crisis”, mayors of major Polish cities signed a joint declaration, in
which they declared their cities to be open to immigrants and emphasised
the importance of the values of tolerance and inclusiveness for their cities’
local cultures.®® It therefore seems highly unlikely that refugee immigration
in the EU would positively threaten, rather than simply enrich or modify,
national cultures in Europe.®”

Consequently, even in the humanitarian picture of states’ duties to refu-
gee protection, given the internal diversity of EU member states and the fact
that current levels of refugee immigration to the EU remain modest com-
pared to member states’ material capacities to receive them, EU member
states would not be permitted to reject refugees by citing excessive costs.

8.6 Conclusion

To sum up, in this chapter, I discussed what the idea of moral cosmopoli-
tanism entails for states’ refugee policies and inferred some implications
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for the EU from my discussion. I started by observing that, while there
is widespread agreement that moral cosmopolitanism puts states under a
duty to provide protection to refugees in some sense, there is little agree-
ment on what such a duty would entail in more detail. Drawing on discus-
sions in the field of global justice, I suggested that a lot depends on how we
understand the structure, rather than just the content, of the duties a state
holds towards those outside its borders. Reading states’ duties to refugees
as duties of reparative justice implies seeing states — either individually or as
part of the system of states — as complicit in producing refugee displacement
and ascribing them strong reparative duties on this basis. Reading them as
weaker duties of humanitarian assistance, by contrast, implies conceptualis-
ing states as innocent bystanders to refugees’ displacement and ascribing
them duties to help refugees that are grounded solely in the urgency of refu-
gees’ needs. The difference has practical implications for the extent and lim-
its of states’ duties in refugee protection. To demonstrate that, I discussed
David Miller’s account as an example of a position that conceptualises
states’ duties to refugees as duties of humanitarian assistance and showed
that it puts these duties under three kinds of qualifications: the fairness qual-
ification, the indeterminacy qualification and the cost qualification. I went
on to show that these qualifications are absent from David Owen’s account,
which understands states’ duties to refugees as stronger duties of justice.

In the last part of the chapter, I took on a more applied perspective and
argued that, even with its limitations, Miller’s assistance-based view of states’
duties in refugee protection is still stronger than the view EU policymakers
often espouse. As a minimum, it would require the EU, first, to make an ear-
nest effort to fairly share responsibility with other states, particularly states
in the Global South, which host the vast majority of refugees. Secondly, if
states disagree on how fair shares should be distributed, it would imply that
refugees themselves must be given the authority to put a state under an obli-
gation to protect them by making use of their right to seek asylum. And,
thirdly, the EU would only be permitted to qualify its duty of hosting refu-
gees by citing considerations of costs under specific, limited circumstances,
none of which are likely to apply to EU member states any time soon.
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9 The European Union’s
Refugee Policies

Cosmopolitan and/or
Democratic?

Martin Deleixhe

9.1 Introduction

The European Union has never been shy about its normative commitments.
Built on the ashes of the Second World War, its successive representatives
made abundantly clear that the integration of the different policy areas was
but a means to a higher end: namely, intertwining the interests of its mem-
ber states to make any conflict between them unconscionable. What really
drives the European Union is not a unified internal market, a common agri-
cultural policy or a student exchange programme; it is to urge an ever-closer
union between its member states based on their shared respect for universal
norms and values. However, the sudden influx of refugees over the summer
of 2015 acted as a litmus test of the EU’s commitment to the universality
of its norms.! For, as compelling as the rosy depiction of the integration
process is, it overlooks the fact that European norms and values appear to
have, as a matter of fact, a limited scope.? Judging by the European Union’s
scramble to contain the refugees’ arrivals and to restrict their access to the
European territory, the European Union does not weight equally the fun-
damental rights of all persons, regardless of their origins and belongings.
This story of disappointed normative hopes is a familiar one.® But it would
be too simple to reduce the refugee crisis of 2015 to a moral narrative in which
the European Union gets castigated for failing to meet the idealistic goals it set
for itself. There is another issue at stake. The question of the alleged demo-
cratic deficit of the European Union intersects with its commitment to values
and norms. Undoubtedly, the European integration proved to be a challenge to
well-established national democracies. Peter Mair contends that it contributed
to the hollowing out of democracy at the domestic level without providing a
surrogate democratic activity at the European level.* From that perspective,
as a result of this democratic impoverishment, contesting an allegedly top-
down imposition of norms and values can now be depicted as a form of demo-
cratic resistance, a popular struggle to reassert national sovereignty against
undemocratic exogenous constraints.’ Nationalist governments in Eastern and
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Southern Europe have picked up on this general theme and turned it into a
powerful rhetorical weapon in the context of migration policies.® The staunch
refusal by the countries belonging to the Visegrad group in 2016 to accept
any relocation of asylum seekers according to a plan drafted by the European
Commission’ was justified, in those exact terms, as an expression of dissent by
a democratic people refusing to surrender their right to self-determination to a
faceless bureaucratic authority.

Upon closer inspection, neither of those two frames is entirely convinc-
ing though. The refugee crisis of 2015 can be ascribed neither to a break-
down of the EU’s commitment to its norms and values nor to an alleged
democratic deficit. Both accounts fail to capture to their full extent the
normative stakes of the political debate regarding the right to asylum in
the European Union after 2015. Both frames are too one sided and over-
look the complexity of migration issues at the European level. To present
the reader with a more compelling understanding of the current political
debate, this chapter makes two distinct but interrelated claims. First, to
make sense of the EU’s reaction to the 2015 migration crisis, we need to
acknowledge the existence of a dilemma between two European norms:
democracy and presumably universal individual rights (the right to asylum,
in this case, epitomising those universal rights). Second, I will contend that
this political tension can be ironed out (but not fully expunged) on the
condition that we acknowledge that the refugee regime is not an exogenous
constraint on democracy but one of its constitutive components.

The chapter will first argue that the European Union is a political project
that insists on seeing itself as normatively driven. In the following section,
it will contrast the Union’s normative commitment to assist and protect
asylum seekers with its actual refugee policies, revealing that the Union
falls short of respecting the standards set in the Geneva Convention. In a
third section, I will cast a critical glance at the intellectual tradition within
political thought that depicts the European Union as a cosmopolitan polity
in the making. I will argue that the Union’s failure to live up to its com-
mitment to provide asylum makes this cosmopolitan label inappropriate. I
will conclude this exploration by taking issue with the argument according
to which the Union must make a dramatic choice between cosmopolitan-
ism and democracy. Using the question of asylum as a case in point, I will
argue that these concepts are mutually supportive and that, by respecting
unconditionally the Geneva Convention, the Union would turn out to be
both more cosmopolitan and more democratic.

9.2 The Normative Commitments of the European Union

The preamble of the European Union’s Charter of Fundamental Rights may
be replete with bold normative commitments, but it is also the apparent
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result of a compromise between distinct political cultures and worldviews.®
As a result, its wording is as ambitious as it is ambiguous: “the Union is
founded on the indivisible, universal values of human dignity, freedom,
equality and solidarity; it is based on the principles of democracy and the
rule of law”.” The list of the values on which the European Union claims
to be based is certainly impressive, but it falls short of explaining how
this wide spectrum of values is meant to be articulated. How does the EU
plan to reconcile freedom and equality? Why is solidarity a “value” while
democracy is presented as a “principle”? Those first exegetical issues are
further compounded by the next two lines of the preamble stating that
“[the Union] places the individual at the heart of its activities, by estab-
lishing the citizenship of the Union and by creating an area of freedom,
security and justice”.'® Here, the preamble runs into a philosophical issue
as old as the original Déclaration des droits de I’homme et du citoyen:
who exactly is the subject of this political order? The individual or the
citizen? Any person, regardless of their social, legal and political status or
the recognized member of the political community? Where should one lay
the emphasis: on the recognition of universal rights that one holds by the
simple virtue of being a human being or on the importance of bonding the
citizens within a common political community?

Nevertheless, this ambivalence does little to undercut the political impor-
tance of the Charter. Its wording may have some loose ends, and its over-
all structure may be fuzzy, but the very fact that it has been written down,
approved by democratically elected representatives of the member states and
eventually integrated into the European acquis decisively shaped the European
integration process.'! For, beyond the exegetical debate on the exact content
of the Charter, its possible inner contradictions and its elusive concrete appli-
cations, it cements the idea that the European project is normatively driven.'?
Its end goal is neither to establish a new superpower on the international
scene nor to monopolize the legitimate means of violence at a continental
scale. Rather, it is to foster cooperation between some member states that
decided to adopt a norm-based behaviour in their respective interactions as
well as on the international scene because of their shared troubled past.

9.3 ... And the Contrast With Its Actual Refugee Policies

It is thus all the more troubling to witness the panicked behaviour of the
EU towards refugees after their exceptional influx in the summer of 2015."
One would be hard pressed to reconcile the lofty normative commitments
of the EU towards the universal value of equality or its focus on the freedom
of individuals with its actual practices at its external borders. In theory,
refugees are under the protection of a robust international legal regime,
duly acknowledged by Article 18 of the European Charter (“The right to
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asylum shall be guaranteed with due respect for the rules of the Geneva
Convention of 28 July 1951 and the Protocol of 31 January 1967 relat-
ing to the status of refugees”). And yet, the European Union has played a
detrimental role, either directly or indirectly, in the reception of refugees
on several occasions — severely eroding the right to asylum in the process.

According to David Owen, “the fundamental norm of the contempo-
rary refugee regime . . . is that of non-refoulement”.'* The norm of non-
refoulement is a binding principle according to which a state is under the
obligation not to return a person meeting the criteria of refugeehood."
Originally linked to refugeehood, this norm now can also apply to persons
who do not formally meet the criteria of refugeehood but whose human
rights risk being violated if they were returned. To access the status of refu-
gee, one must demonstrate that “a well-founded fear of being persecuted
for reasons of race, religion, nationality, membership of a social group or
political opinion”'® compelled one to flee his or her country and to lose,
as a result, his or her political membership. Though formulated negatively,
the principle according to which persons cannot be returned to a country in
which they would likely face persecutions requires the states to take some
practical steps. States must not just refrain from returning indiscriminately
newcomers; they must also create a specialised branch of their legal system
to assess the various asylum claims and develop some hosting capacities to
accommodate the asylum seekers while their claims are being processed.
Ideally, they should also provide the asylum seekers whose claims have
been proven to be founded with some assistance to integrate as smoothly
as possible into their new political community.

The European Union has been found wanting in its obligations towards
refugees in every single one of those aspects. In December 2020, members
of the European Parliaments called for the resignation of Fabrice Leggeri,
the executive director of the EU Border and Coast Guard Agency (formerly
known as Frontex), after a parliamentary hearing during which he failed
to disprove some serious allegations that his agents had been involved in
illegal “pushbacks” in the Aegean Sea (a practice in which a sea vessel is
returned to its point of departure while the claims to asylum of its pas-
sengers are ignored).!"” Furthermore, a specialised NGO, the Border Vio-
lence Monitoring Network, compiled hundreds of migrant testimonies in
a Black Book of Pushbacks, alleging that police violence towards migrants
is widespread at the borders of Greece, Italy, Croatia, Slovenia and Hun-
gary.'® Commissioned by the GUE political group in the European Parlia-
ment and made public in December 2020, this report claims to document
12,000 cases of migrants being violently pushed back in those places since
2016.7 If those different allegations were proven true, they would amount
to a severe violation of the non-refoulement principle. Unfortunately, this
is far from being the only shortcoming of European refugee policies.
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The EU also struck a diplomatic deal with Turkey in March 2016 in
which Erdogan’s administration agreed to enforce strict control of the
Turkish land and sea borders with Europe in exchange of a grant of roughly
six billion euros. The deal dramatically reduced the number of migrants
crossing the Aegean Sea in dangerous conditions and has consequently
been considered an effective solution by the European authorities.?’ But
this charitable assessment overlooks the fact that Turkey is a party to the
1951 Geneva Convention but not to its 1967 New York Protocol, which
lifted the restriction of the Convention’s scope (initially limited to Euro-
pean refugees only in a post-WWII context) and made the application of its
principles truly global. As a result, the protection of the fundamental rights
of non-European refugees in Turkey is weak at best and subject to arbitrary
decisions.?! What is even more distressing is that this diplomatic deal is
part of a larger pattern of diplomatic behaviour. The EU has made migra-
tion control one of its central concerns in all its discussions and exchanges
with its neighbouring countries in a transparent attempt to externalise this
sensitive issue.?? But the delegation of the control of migration to coun-
tries such as Morocco, Lybia and Egypt, whose right-protection records are
heavily criticised by independent NGOs (and that are not all parties to the
Geneva Convention), ought to be scrutinised. It is fair to assume that this
outsourcing of the European responsibilities in matters of migration can
only result in a further erosion of the international refugee regime.

There are still two more ways in which the EU could be said to endan-
ger the refugee regime. In March 2020, in the context of some increasing
diplomatic tensions between Ankara and Brussels, Erdogan decided to turn
migrants into a bargaining chip. He lifted temporarily Turkish control of
its land border with Greece and urged migrants to seize this opportunity
to cross to Europe. Greece reacted swiftly, closed its border with Turkey
and temporarily suspended the right to asylum in violation of Article 18
of the European Charter.?® Far from being castigated for its action, Greece
received a delegation of high-level European officials, including the pres-
idents of the Commission, the European Parliament, and the European
Council. During their visit, they offered the support of their respective
institutions to Greece, and Ursula von der Leyen even praised the coun-
try in a public speech for being the “aspida” of Europe (the “shield” in
Greek).?* This chain of events, though it was prompted by a norm-shatter-
ing decision made in Ankara, set a dangerous precedent — throwing many
unsuspecting asylum seekers into harm’s way in the process.

One last element ought to be pointed out. As indicated earlier, having a
robust international refugee regime requires more than just refraining from
rejecting migrants. It implies the development of some public capacities to
process the asylum seekers’ claims and to accommodate them during that
time. This, obviously, comes at a cost. Though migrants may afterwards



The European Union’s Refugee Policies 205

prove to be valuable assets to their new political communities, the lat-
ter first have to shoulder the burden of providing for them temporarily.
And within the European Union, the burden of providing for the asylum
seekers is distributed very unevenly.? It is mostly a function of the mem-
ber states’ geographical location and of the attractiveness of their respec-
tive labour markets. Far from mitigating this disequilibrium, the Dublin
Regulations that govern the EU’s Common Asylum System exacerbate it.>
They establish that asylum seekers must apply in the member state through
which they entered the EU’s territory, meaning that Greece and Italy and,
to a lesser extent, the countries located on the “Balkan route” into Europe
bear the brunt of this responsibility. Far from being part of the solution,
the EU is part of the problem here too. Its regulations prompt the return
of migrants from lightly affected countries to heavily burdened Southern
European countries in which the migrants are now increasingly accommo-
dated in squalid refugee camps with subpar health and safety conditions.?”

9.4 The Problem With the Thesis of a Cosmopolitan Europe

This quick overview of the recent European refugee policies is sobering and
would appear to call for a toning down of the European rhetoric on norms
and values. Either the EU holds the rights of individuals dear regardless of
whether they belong to one of its member states, or the EU prioritises the
securitisation of its borders over foreigners’ rights.?® Sandra Lavenex, for
instance, does not mince words and calls the current Common European
Asylum Policy a form of “organized hypocrisy”?’ since it pits a sustained
rhetoric of protective claims against the practice of increasingly protection-
ist policies. Though the wording is harsh, her analysis is not aiming to
pass judgment. She rather intends to highlight that the decoupling between
norms and practices is largely the result of practical necessity. In her view,
though several institutions of the EU (such as the European Commission
and the European Parliament) are genuinely concerned by the level of
rights protection enjoyed by asylum seekers and try to set some demand-
ing benchmarks in that respect, the European Council and the Council of
the European Union must also take into consideration the reluctance of
several of its member states to commit to any ambitious reform of their
refugee policies. Squeezed between a rock and a hard place, and plagued
by internecine institutional conflicts, the European Union eventually fails
to reconcile organisational obligations and normative commitments, at the
expense of the asylum seekers.*

Assuming that Lavenex’s diagnosis is right, what could be the way out of
this conundrum? How could the distinct European institutions, with their
conflicting agendas, reconcile their normative discourses with their politi-
cal practices in the field of refugee policies? We owe Garrett Wallace Brown



206 Martin Deleixhe

a convincing answer to that question. Summed up abruptly, his suggestion
is that the European institutions should double down on their normative
commitments and make sure that their practices are consistently aligned
with their stated universal values.?! To make his case, Brown leans heav-
ily on a body of literature that describes the political system of the Euro-
pean Union as a cosmopolitan polity in the making.’> According to that
perspective, the European Union could be construed as having adopted
Kant’s philosophical pamphlet Towards Perpetual Peace as a blueprint for
its integration process.* To understand why those authors find it legitimate
to look at the European integration process as a Kantian project, we need
to briefly unpack the latter’s insights about the possible construction of a
cosmopolitan polity.

Kant’s project for perpetual peace is as much part of the social contract
theory as it contributes to its renewal. It starts conventionally by putting
forward the argument that political communities are the results of a hypo-
thetical contract passed between all citizens and embodied in a republican
state. Kant goes on to expand the scope of the natural law theory by adding
that this social contract cannot be restricted to the domestic level. For the
pacification of domestic social life cannot be sustained if those republican
political communities are under constant threat of an aggression from their
lawless neighbouring political communities.

Hence, the need for another social contract at a new scale between the
republican states. However, Kant advocates against a simple reproduction
of the logic adopted at the domestic level, which would suggest that the
states place themselves under higher authority. Kant rather suggests that
the states should enter a permanent supranational association — a “federa-
tion of free states” — in which their sovereignty would be respected but
nevertheless curbed by their voluntary submission to the authority of inter-
national law. (“The law of nations shall be founded on a federation of free
states”).’*

However, according to Kant’s own logic, this solution is far from perfect
or definitive. If states retain their sovereignty, even if they jointly form a
supranational league, the prospect of an armed conflict remains. The possi-
bility of a sovereign member of the association turning rogue and behaving
aggressively cannot be excluded since there is no higher authority able to
police non-compliance with international norms.

Hence, the need for yet another social contract between states and foreign
individuals, granting the latter a universal right to hospitality. (“The rights
of men, as citizens of the world, shall be limited to the conditions of univer-
sal hospitality”).?’ In Kant’s view, this right of hospitality allows individuals
to travel freely between states and to establish some cross-border contrac-
tual relations (but not to settle permanently) in a foreign state. This constant
transnational flow of individuals will ultimately contribute to the resilience
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of the permanent association of states because it will result in a tightly knit
network of cross-border relations and interweave the different civil societies
so closely that states would have no remaining incentive to engage in any
bellicose behaviour on the international scene.’® It is equally noteworthy
that Kant opens his discussion of hospitality by pointing out, “One may
refuse to receive him [a stranger| when this can be done without causing his
destruction”.?” Written in 17935, long before the Geneva Convention turned
refugee law into a regime of positive international law, Kant’s proviso fore-
sees the distinction between refugees and other types of migrants. While
migrants only enjoy a right to temporary sojourn and could thus hypo-
thetically be returned to their home state if they overstayed their welcome,
the migrants at risk of persecution in their home country benefit from an
additional legal protection, anticipating the principle of non-refoulement.

According to Jurgen Habermas and Jean-Marc Ferry, the European
Union can be shown to have drawn its inspiration from Kant’s cosmopoli-
tan project. However, contends Garrett Wallace Brown, they both neglect
the fact the European Union falls spectacularly short on the issue of the
right to hospitality. What is uncontroverted, for all three authors, is that
the Union shares some traits with Kant’s cosmopolitan association of free
states. Wallace Brown concurs with Ferry and Habermas that the Union
fulfils the first two conditions to be on the path to becoming a cosmopoli-
tan polity. Where their opinions diverge is thus with regard to the cosmo-
politan law. Let us look briefly at how Ferry and Habermas apply Kant’s
framework to the European project, in order to better pinpoint the origin
of their disagreement with Wallace Brown.

First, according to Ferry and Habermas, the Union conforms to Kant’s
suggestion that the original core of a cosmopolitan league of states will be
made of an exclusive club of republican states or, in more contemporary
terms, of liberal democracies. The Copenhagen criteria, so called since they
were agreed on during a 1993 European Council held in the Danish capi-
tal, made explicit the political conditions to join the European Union in the
context of the Eastern enlargement and the accession of former communist
countries. Those criteria stated:

Membership requires that the candidate country has achieved stability
of institutions guaranteeing democracy, the rule of law, human rights
and respect for and protection of minorities, the existence of a function-
ing market economy as well as the capacity to cope with competitive
pressure and market forces within the Union.?

Second, the Union is neither a confederation (or an international organi-
sation) in which the constitutive parties retain their full sovereignty nor a
federation in which federated entities have abdicated their sovereignty to
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a higher federal authority.? Since the Van Gend en Loos case in 1963, the
European Court of Justice has asserted the primacy of European law over
domestic law, but member states are nonetheless free to leave the Union at
any time.* Kant’s apparent oxymoron, the “federation of free states”, thus
turns out to provide a surprisingly apt description of the current constitu-
tional architecture of the European Union.

Up to this point, Habermas, Ferry and Brown are thus in broad agree-
ment regarding the cosmopolitan credentials of the European Union. The
point of contention revolves around the understanding of Kant’s third level
of its multi-layered social contract: the cosmopolitan law creating mutual
obligations between states and foreign individuals. Habermas and Ferry
argue that the European Union also fulfils that third condition for two dis-
tinct reasons. First, the Union’s internal borders have been largely dissolved
by the creation of the Schengen area, allowing the free movement of goods
and persons across most of the European continent.*' Second, the 1992
Maastricht Treaty materialised the shift from an economic to a political
union by granting all nationals of the member states European citizenship.
This new kind of citizenship, which supplements but does not substitute
itself for their national citizenship, allows them not only to travel across
the Union but also to settle, work, enjoy social benefits and even participate
in local and European elections in a member state other than their own.*
Both provisions would go even further than Kant’s limited right to hospi-
tality and pave the way for the sort of transnational network intermingling
private interests that Kant thought would bring a much-needed robustness
to the free federation of states (according to a prescient neo-functionalist
logic, though this concept would not be coined until much later).

However, according to Brown, one perspective goes missing in this
description of a generous right to hospitality. Habermas and Ferry exclu-
sively consider European foreign individuals and conclude on that basis
that they enjoy a nearly total freedom of movement that goes well beyond
Kant’s prescription. First, this calls for a caveat. There are indeed some
restrictions on that internal freedom of movement, even for Europeans.
European citizens can stay in another member state for a period longer
than three months only “if they (a) are workers or self-employed persons
in the host Member State, (b) have sufficient resources for themselves and
their family members not to become a burden on the social assistance sys-
tem of the host Member State”.** This condition has been used in the past
to restrict and constrain the mobility of Roma families from Bulgaria and
Romania.* But, more tellingly perhaps, Habermas and Ferry secondly fail
to take into consideration the migrants referred to in the European leg-
islation as third-country nationals: that is, foreign individuals from out-
side Europe. The perspective of the latter on mobility and access to the
European territory offers a stark contrast. As developed at some length
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in the previous section, from the perspective of refugees, EU’s migration
policies could hardly be characterised as hospitable. The limited require-
ment of a universal but temporary right to sojourn cannot be met if a bat-
tery of protectionist and exclusive policies, ranging from illegal pushbacks
to diplomatic efforts aimed at the externalisation of border controls and
an increasingly tighter and more demanding access to visas, remains in
application at the external borders of the European Union. Even intro-
ducing an asylum claim is made impossible by several of those measures,
thus weakening the special protection that the refugee status is supposed to
offer. The analogy between Kant’s cosmopolitan project and the European
Union would thus stop here. Garrett Wallace Brown concludes that, if the
European Union truly wants to be a cosmopolitan polity, it should amend
its treatment of third-country nationals and align it with the requirements
of a universal right to hospitality.

Garrett Wallace Brown is certainly right to underscore the discrepancy
between an internally cosmopolitan European Union and its disregard for
non-European foreigners. He is equally right to infer that Habermas and
Ferry conclude too hastily that the European Union embodies a form of
cosmopolitan vanguard. But I would like to argue that his critique may
be missing a larger point: namely, that the advocacy of a more liberal and
universalistic right to hospitality is likely to be met with fierce backlash and
would not register well with several member states. For this question is not
just a matter of degree (“to which extent is the Union committed to observe
and protect the right to asylum?”); it also springs from a puzzling conflict
between two norms that are central to our liberal-democratic regime.

9.5 Pitting Democracy Against the Right of Asylum

No EU member state rejects the right of asylum outright, even though sev-
eral governments may be actively pushing back migrants and offering few
opportunities for them to register an asylum claim. The disregard for the
right to asylum is rather construed as being part of a larger debate on
the best way to preserve democracy against the assault of liberal norms.
Orban’s rhetoric provides us with the most clear-cut example of this
attempt to reframe the issue.* In a highly polemical speech delivered in
2014, Orban famously claimed that “a democracy is not necessarily lib-
eral”. He elaborated further:

[T]n this sense, the new state that we are building is an illiberal state, a
non-liberal state. It does not deny the foundational values of liberalism,
as freedom, etc. But it does not make this ideology a central element of
state organization, but applies a specific, national, particular approach
in its stead.*
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Orban’s speech lacked the rigor and the conceptual substance of an aca-
demic exercise in political theory. But its key conceptual point, the idea
of an “illiberal democracy”, can nonetheless be reconstructed along some
familiar lines. It blends the communitarian condemnation of liberalism’s
alleged inability to cement social cohesion (for it would be a mere soci-
ety of individuals whose only bonds are fleeting private interests)*” with a
staunch nationalist rebuke of the perceived intrusiveness of international
norms into domestic decision-making.*® Unsurprisingly, Orbdn was also
one of the fiercest critics of the European Commission’s relocation scheme,
according to which asylum seekers arrived in 2015 would have been redis-
tributed across the different European member states. Here again, he chose
to frame it as an issue regarding the democratic deficit of the European
Union rather than a frontal opposition to asylum as such. During an inter-
view, he asked: “When and who voted for admitting millions of people
who entered illegally, and distributing them among EU member states?
What is happening lacks democratic foundations”.* This sketch of the
political issue pits the alleged popular appetite in Hungary for more restric-
tive migration policies against the Commission’s authoritative imposition
of liberal norms.

My contention is that a part of Orban’s take on the issue is, as a mat-
ter of fact, insightful. He is right to point out that one cannot understand
the debate on the right to asylum if one fails to perceive that it relates to a
larger discussion regarding democracy. However, conceding this point does
not imply that we must accept Orbdn’s subsequent conclusion: namely,
that democracy is at odds with the right to asylum.

The undeniable appeal of Orban’s rhetoric stems from the fact that it
alludes to an uncomfortable truth about our modern liberal democracies.
Modern liberal democracies are indeed “paradoxical”® political regimes
since they conflate two political traditions (liberalism and democracy)
partly at odds with each other. Schematically, liberal democracies draw
their legitimacy from two philosophical sources resting on distinct politi-
cal tenets, whose articulation is neither obvious nor straightforward. This
alternative does not exhaust the wide spectrum of possible understandings
of democracy (many more nuanced definitions of democracy are currently
available), but the tension between those two theoretical poles structures
the contemporary debate about democracy’s nature and, more specifically,
the debate about democracy’s relationship to foreigners.

Democracy could be said to be conceptually close to autonomy. Adopt-
ing an etymological viewpoint, the similarity is obvious. Drawing on the
prefix auto for “self” and on the substantive nomos — that is, “law” —
autonomy literally means “ruling oneself”, which could also be used as an
elegant and concise way to describe democracy’s inner logic. But it leaves
one question unanswered. Whose autonomy is crucial to democracy? For
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the sake of clarity, we could present the answer as an alternative between
two diametrically opposed views. It could be either the people’s or the
individual’s autonomy, either the whole or its parts, laying the emphasis
on a public or a private form of self-rule. This branching understanding of
autonomy leads to two distinct democratic models.

The first model, drawn from Rousseau’s Social Contract,’" associates self-
rule with people’s self-determination, elevating the latter to the status of
the core democratic principle. According to Rousseau, democracy is noth-
ing but the “exercise of the general will”*? — that is, the (ideally unanimous
but actually majoritarian) expression of the people’s will. On the condition
that each citizen is a rigorously equal part of the political community — a
condition that is best ensured through a total subjection of each citizen
to that polity, suggests Rousseau — the general will expresses adequately
what is in the public interest and should therefore be granted absolute
sovereignty.*® Turning universal norms into safeguards of the democratic
process or moral boundaries restricting the range of the general will’s deci-
sions would thus be antithetical to this democratic model. In Rousseau’s
view, so long as the general will is adequately expressed, no norm should
infringe upon the absolute sovereignty of the people’s will. Were a conflict
to arise between public and private autonomy, Rousseau is of the opinion
that the collective and democratic decision should always trump individual
rights. Rousseau also thinks that — since the individuals are the constitutive
members of the political community — a discrepancy between private and
public autonomy is unlikely, if not impossible. There would thus be no real
tension between those two principles. But, in actually existing democratic
regimes, this condition of total subjection to the community of citizens is
rarely (if ever) met — opening the door to a contradiction between public
and private autonomy.

According to the second liberal model of democracy, there is nothing
sacred or intrinsically good in the expression of the popular will. In that
view, what individuals aspire to is not to have a say in the political decision-
making process; it is to rest assured that neither the public authorities nor
other individuals will violate their fundamental rights. The right to partici-
pate in the public deliberation is thus more modestly a means to achieve
this end, but not an end in itself.** Consequently, as a political regime,
democracy’s aim is not to decide on some collective goals or to sketch the
future fate of the political community. Democracy’s aim is more modest.
As a political regime, democracy is legitimate as far as it is instrumental
in protecting fundamental individual rights.> And democracy fares much
better in this regard than competing political regimes, precisely because
it must take into account this ongoing public deliberation. Democracy
amounts to a loose and conflictual association of individuals, each with
their own aspiration and worldview but united in their primary concern
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for their private welfare. Consequently, democracy’s function is restricted
to ensuring the conditions of justice necessary to the peaceful coexistence
of a wide range of differing life projects.’® The relationship between pub-
lic and private autonomy is thus turned upside down. The liberal model
of democracy asserts that, in case of conflict, private autonomy should
take precedence over public autonomy, individual rights should trump the
majority decision.

Nowhere is this tension between public and private autonomy, intrinsic
to the distinction between the two democratic models, more tangible than
at the borders of the political community.’” If the popular will is absolutely
sovereign, it should be allowed to make unimpeded decisions, including
with regard to its migration policies. In other words, migrants’ fundamen-
tal rights could not be opposed to a sovereign democratic decision. If a
political community decides democratically to reject all future foreign new-
comers because it wants to protect its national culture and identity, there
would be no ground on which to object to this decision. Popular sover-
eignty could legitimately be exclusive.’® By contrast, if the legitimacy of the
democratic regime is conditioned by its ability to protect, better than any
other regime, the fundamental rights of human beings, democracy would
be expected to adopt a more universalist stance. For it would be commit-
ted to respecting the fundamental rights of all individuals, regardless of
their political status and nationality. The universality of those rights does
not necessarily imply that no border should exist, that the right to asylum
should be unconditional or that any form of border control is illegitimate.
But it nevertheless provides some robust grounds on which to contest the
most coercive and/or discriminatory border control practices.” As a result,
the liberal definition of democracy would prove more inclusive and would
lean towards a more cosmopolitan approach.®®

However, this neat conceptual contrast between two democratic mod-
els is too schematic to prove convincing. Orbdn may be content to use to
his advantage this oversimplified opposition between a sovereign will of
the people and a set of universal norms protecting individual rights, but
the role of the political theorist is to point out that our current political
situation is, as a matter of fact, a little more complex.®! The fundamental
problem with the two models I presented too briefly here is that they work
under a misguided assumption. They assume that individual rights act as
an external constraint on popular sovereignty, as if popular sovereignty
and individual rights were two entirely distinct principles that could be
neatly distinguished. Based on that premise, it is easy for the Orbdns of the
world to frame fundamental rights as being both a liberal delusion and a
severe threat to civilization. The realm of the political would work accord-
ing to its own logic (be it the raw exercise of might, the existential struggle
between friends and foes or the unanimous expression of a supposedly
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monolithic nation), independently of our moral commitments.®* In Orban’s
rhetoric, the situation is even worse since those rights would not only be
ineffective but they would also promote an individualistic lifestyle, border-
ing on existential selfishness.®> As a result, they would represent a grave
danger to the Christian values he claims to hold dear and that supposedly
provide the basis of the social cohesion of Hungarians. Hence, his support
for an “illiberal democracy”: that is, a democracy that would explicitly put
some daylight between its political principle (the self-determination of its
nationally defined people) and some unwanted alien norms forced upon
them by a supranational organisation (the European values listed in the
Charter of Fundamental Rights, including the right to asylum). The par-
ticularistic demands of the former would be at odds with the universalist
streak of the latter.

Interestingly, the specific case of the right to asylum proves that this
picture rests on a misconception. There is a rich intellectual tradition, rang-
ing from Hannah Arendt to Claude Lefort, arguing that it is misleading
to depict fundamental rights as being at odds with popular sovereignty.
According to that tradition, fundamental rights are political in nature for
at least two reasons. First, because they amount to a political speech act.®*
If rights were simply granted to the citizens by a superior authority, they
would amount to a legal protection but lack a political dimension. What
matters politically is that those fundamental rights have historically not
been granted but have been declared in an assembly of citizens: that is,
an assembly of individuals who regarded each other as equals by virtue
of their common membership of the polity and who granted each other
the benefits of those fundamental rights. Thus, the fact that they were first
uttered in an assembly and then enshrined in some legal texts (the Charter
of the Fundamental Rights in the case of the European Union) only for-
malises the pre-existing assumption that citizens ought to treat each other
as equals. Because of the mutual recognition embedded into the structure
of its speech act, any declaration of fundamental rights rests on a princi-
pled equality, regardless of the content of its articles. The expression of
those fundamental rights limits itself to setting the stage for future political
debates.®

From that perspective, the relationship between fundamental individual
rights and popular sovereignty turns out to be much more ambivalent than
the Manichean opposition portrayed so far. Upon closer inspection, those
two principles appear to stand in a dialectical relationship. For, as I just
argued, fundamental rights are first a precondition of popular sovereignty.
They establish a principled equality without which sovereignty could not
claim to be popular in any meaningful sense. They also posit that sover-
eignty is not derived from any higher authority but actually stems from
a worldly convention between those individuals who agree to mutually
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recognise each other as legitimate right holders. Thus, because they are
constitutive of popular sovereignty, fundamental rights are entitled to con-
strain it. But this ability to restrict the collective decision is not exogenous
to democracy. The liberal tradition is not, as Orban would have us believe,
alien to democracy. It does not attempt stealthily to curtail its decision-
making authority in the name of abstract universal principles. Abstract
universal principles, enshrined in fundamental rights, rather shore up
democracy by preventing it — precisely — from turning particularistic (for
instance, systematically favouring those belonging to stable majorities). In
this way, it ensures that the principle of public autonomy remains respect-
ful of private autonomy: that is, the ability to lead one’s life as one wishes,
within the boundaries of the democratic law.

Conversely, private autonomy would be vain and frail if it was not
articulated in some meaningful ways with public autonomy. Fundamental
rights do not just amount to a selfish freedom to act as one pleases. Several
fundamental rights are explicitly meant to protect the possibility to build
meaningful social interactions or, in other words, to defend our ability to
live not as isolated monads, but rather as participants in a political commu-
nity.*® Would freedom of expression be of any worth if there was nobody
to listen to what one has to say? What would be the use of the freedom of
association in a world of scattered individuals? Or the purpose of a right to
protest without the underlying assumption that citizens collectively form a
body politic? Just as public autonomy makes private autonomy one of its
constitutive principles, private autonomy is caught in a web of public deci-
sions in which it wishes to participate, at the very least with the intent of
defending itself against the potentially excessive reach of public decisions.
In this regard, public and private autonomy are mutually constitutive and,
thus, necessary conditions for one another.

As Hannah Arendt aptly pointed out, the right to asylum perfectly epito-
mises the social nature of fundamental rights. At its core, it is a moral
claim to be provided with a legal status allowing inclusion in a political
community, a defence against the worldlessness that asylum seekers suffer
from.®” The right to asylum results from the fact that an ever-more-funda-
mental right — that is, the right to be a member of a community — is thrown
into jeopardy by the current division of the international community into
nation states. As Joseph Carens puts it: “States have a duty to accept refu-
gees that derives from their own claim to exercise power legitimately in a
world divided into States”.®® David Owen elaborates on this assumption.
According to him, the current organisation of the international community
means that some individuals fall through the cracks of its division into
sovereign states and end up being deprived of any legal status giving them
access to a political standing. It is therefore up to the international com-
munity to redress the wrongs done to those individuals by providing them
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with a surrogate membership. First, this membership takes the form of a
refugee status, offered by a host state and normally leading to full member-
ship status within a reasonable amount of time.®

But Arendt goes further than claiming that asylum is a right to be granted
a surrogate membership. As she strikingly put it, the right to asylum can
also be considered to amount to a “right to have rights”.”° This stronger
formulation circles back to our previous discussion regarding democracy.
From this perspective, the right to asylum expresses in a nutshell the idea
that no human being — not even if he or she is made stateless, deprived of
legal status and socially marginalised — can be stripped of a claim to have
some legitimate rights. Nobody can be deprived of a right to attempt to
reclaim at least some rights.”! But it would be a mistake to assume that
those rights will just be handed over by benevolent authorities. Claim-
ing rights involves stepping into the public sphere to make oneself seen
and heard. Claiming rights involves — paradoxically — acting as a citizen,
regardless of one’s status.” In the long run, obtaining a legal protection
from the state remains a crucial goal since it is the most expedient way to
protect asylum seekers from the worldlessness described and dreaded by
Arendt. But the “right to have rights” acts as an even more fundamental
moral claim. It states that, even in the absence of status, one is always enti-
tled to take a stance in the public realm and make their voice heard. Acting
on the political scene is thus never illegitimate, regardless of one’s status,
title, skills etc. In that respect, Arendt highlights the fact that the right to
asylum carries a deeper truth: namely, that democracy cannot be sealed off.

9.6 Conclusion: More Democratic to Be More Cosmopolitan

We could summarise the previous section by saying that, contrary to what
Orban claims, liberalism and democracy are mutually constitutive. Though
their respective logics may put them at odds on some issues, democratic
self-government is nevertheless the political regime which protects best
individual rights. Likewise, fundamental rights are the bedrock and the
main tools of the people’s exercise of their sovereignty. And if Arendt is to
be believed, no right illustrates this better than the right to asylum, which,
in her view, is more fundamentally a right to political participation.
Understanding the intimate relation between liberalism and democracy
puts us in a better position to assess the shortcomings of the discourse
about hospitality. If cosmopolitanism is associated with the right to hospi-
tality and if the latter is (1) presented as a unilateral gift from the European
citizens to third-country nationals and (2) decided top down by European
institutions, it is likely to backfire. It will comfort the European citizens
with the idea that hospitality is given as a matter of charity, rather than
granted as a fundamental right necessary to democracy, as Arendt would
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argue. Furthermore, it will confirm for them the idea that European insti-
tutions are disconnected from European citizens and enforce undemocrati-
cally a liberal political agenda. It then becomes way too easy for Orban and
his allies to present their “illiberal democracy” as a critical response to the
“undemocratic liberalism” of the European Union.

My suggestion is thus that the case for the right to asylum should be made
differently. The issue is not really whether the European Union is cosmo-
politan enough, pace the neo-Kantians. The issue is whether the European
Union functions as a democracy or not. In this regard, the right to asylum
provides us with a privileged entry point into this discussion. The right to
asylum is not a right to a temporary refuge in the context of a humanitarian
crisis. For those situations, another set of rights may be claimed, such as
subsidiary protection. The right to asylum is much more specific. It amounts
to the recognition that some individuals have been unlawfully stripped of
their previous political belongings and should, as a matter of remedy, be
provided with a surrogate political membership.” It is thus a corrective
instrument to ensure that no individual can be made stateless or be pushed,
as a result, beyond the boundaries of the political. Its purpose is to restore
the principled equality that serves as a prerequisite of democracy.

One could even go one step further and claim, following Arash Abiza-
deh’s trailblazing argument, that granting asylum seekers refugee status is a
way to honour the requirement of the self-determination principle attached
to popular sovereignty.”* If one drops the assumption that the sovereign
people should be a well-defined and stable community, Rousseau’s idea
that no one can be subjected to a law if he or she cannot consider himself
or herself as the author of that law would now have a wholly different
outcome. It would advocate in favour of granting asylum seekers the right
to have a say on refugee policies since they are the most affected by this
legal regime. Consequently, the further upshot of considering the right to
asylum as a democratic rather than a cosmopolitan issue is that it dispels
the misconception according to which the exercise of popular sovereignty
would legitimately be exclusive and particularistic. If we consider funda-
mental rights to have an inner relationship with democracy (rather than
being an external constraint on the sovereign people’s decision), we end up
with a renewed picture of liberal democracy: that is, a liberal democracy
that makes the right to asylum one of its prerequisites, not in the name of a
cosmopolitan liberalism but because it is a prerequisite of democracy itself.

From that perspective, the alternative delineated in the title of this chap-
ter eventually proves to be misleading. The European Union is not left with
the obligation to make a dramatic choice between a commitment to either
universal values or democracy. Viktor Orban and some liberal authors
weary of democracy would like us to believe that there is an intrinsic
contradiction between popular self-government and fundamental rights,
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therefore setting the stage for a conflict between democracy and liberalism.
My exploration of the right to asylum in the context of the European inte-
gration process aims to dissolve this false alternative. The right to asylum
is indeed a necessary building block for a more cosmopolitan world. But
this right is not only justified by a (perfectly valid, in my view) moral claim
to respect the moral worth of each individual, regardless of their legal and
political status. It is also justified by the obligation for any democracy to
address the structural shortcoming of the division of the world into self-
contained polities and to provide stateless individuals with a surrogate
membership. The right to asylum is, from that perspective, in line with the
idea that nobody can be forced to live forever outside a public community.
A careful examination of the right to asylum reveals it to be both cosmo-
politan and democratic. Such a conclusion allows for a rather optimistic
prospect for the European Union. By taking the necessary steps and pub-
lic policies to respect unconditionally the right to asylum of third-country
nationals, the European Union would thus have the opportunity to kill two
birds with one stone. It could partly bridge its democratic gap and honour
its commitment to cosmopolitan values. But as long as the idea that there
is an intrinsic contradiction between cosmopolitan values and democracy
prevails in European circles (most importantly, at the negotiating table of
the European Council), the right to asylum will go on chipping away, one
breach of the Geneva Convention at a time.
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