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Bepiau Anatoaiii -— IOKTOp IOpUAMYHUX HAyK, mpodecop, 3aciayXeHud IOpHCT YKpaiHu,
3aBimyBad Kadeapu ciay)kO00BOro ta mMeauyHoro mpaBa HaByanbHO-HAyKOBOTO 1HCTUTYTY MpaBa
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«YKropoJChbKUi HaI[lOHAJIbHUI YHIBEPCUTET»

Jlyyenko JIMMTpPO — JOKTOp IOpUIMYHUX HayK, Tpodecop, MpopeKkTop 3 HAyKOBOI POOOTH
HartioHanbHOT0 IOPUINYHOTO YHIBEpCUTETY iMeH1 SIpociaBa Myaporo

Ha3zumko €rop — 1OKTOp IOPUIMYHUX HayK, Hpodecop, mepmuil npopekTop JloHembKoro
JIep>KaBHOTO YHIBEpCUTETY BHYTPIIIHIX CIIpaB, Maiop mouimii

Ipuiimayenko /IMMUTPO — JOKTOp IOPUAMYHUX HAyK, Mpoecop, MPOPEKTOp 3 HAYKOBOi poOOTH
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YKPAIHCBHKHMI ITPOCTIP CYI0BO-EKCIIEPTHOI IISJIBHOCTI:
ITPABOBI TA IIPAKTHUYHI 3ACAJIM KOHCOJIIALIT EKCIIEPTHOI
CILIBHOTH

Abstract. In this scientific report, the author confirmed the need for the
creation and development of the Ukrainian Forensic Science Area as an element of
ensuring proper public administration, which will contribute to the entry into the
European Forensic Science Area. The issue of the lack of a strategic document in
modern legislative acts, such as a concept, strategy, action plan, etc., which would
directly determine the vectors of development of subjects of forensic science activity
in the area of justice, is considered in detail. The author proposes to develop a
project of a normative-legal act "Action Plan for the creation and development of the
Ukrainian Forensic Science Area until 2027" in which to define 8 strategic priorities
for the development of the forensic science area.

Key words: forensic science area, justice area, public administration,
European integration.

CydacHl BUKIWKH Yacy, BIMCHKOBI MOJli, KPU30BI CHUTyaIlll Ta peaiizaiis
HaMipiB YKpaiHM Ha UUISIXY 0 BXO/DKEHHS y €BPONEUCHKUN TPOCTIP CYI0BO-
excneptHOi aisutbHOCTI (EUuropean Network of Forensic Science Institute) akryanisye
MUTaHHS MO0 PO30YyJ0BU €PEKTUBHUX MEXaHI3MIB IyOIIYHOTO aAMIHICTPYBaHHS, 3
OrJIsily Ha CYCHUIBHMW 3aludT Ta [lala30H BHPIIIYBAaHUX MUTaHb Yy cdepi
EKCIIEpTHOTO 3a0e3neyueHHs MpaBocyas YKpaiHu. MexaHi3mMu abo0 1HCTPYMEHTHU
myOJIIYHOTO aJMIHICTPYBaHHS PO3IJISIIAIOTHCS HAYKOIO aJMIHICTPaTUBHOIO MpaBa Ta
BXKMBAIOThCA 3a3BUYAl MJI1 PO3KPUTTS 3MICTY JiSJIBHOCTI CyO’€KTIB MyOJaiyHOI
aAMIHICTpallll chemiadbHOI KOMIETEHIli, SK OKPEMHUX YacTHH, 10 1 (OPMYIOTh
KOHKpETHY c(epy CYCHUIbHUX BIIHOCHH — c(depy EeKCIepTHOro 3a0e3MeueHHS
MIPaBOCYAJIS.

OaHuM 13 1HCTPYMEHTIB NYyOJIYHOTO aJMIHICTpyBaHHS €, O€3yMOBHO,
HOPMAaTUBHO-TIPaBOBl aKTH, IO 3aiiMalOTh BAXJIMBE MiCIe IJIsl BIOPSJIKYBaHHS
BIIHOCHH Yy cepl eKCIePTHOTO 3a0e3MeueHHsT MPaBoOCyAasl. Y KOHTEKCTI Cy4acHUX
3MIH Ta MEPETBOPEHb, BAXKJIMBO OINEPATUBHO pearyBaTH Ha BUKIMKH, MPOSIBIATH
CTIMKICTh Ta ajantyBaTtucs a0 3MiH. He € BukimtoueHHsSM cdepa €KCIepTHOro
3a0e3nedeHHs] MpaBOCY/sl, IO TaKOX BHUJIO3MIHIOEThCS, HaOyBa€ HOBUX pHC,
XapaKTEPUCTHUK, B YMOBAX €BPOIHTETrpalliiHUX MparHeHb Ykpainu. 3rigHo 3 [1nanom
nismbHOCTI MiHicTepeTBa roctuiii Ykpainu Ha 2024 pik 3aruiaHOBaHO KOMILIEKC
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3aXOAIB 3 TIATOTOBKH TMPOIMO3HINN Ta/ab0 KOHIEMIA WI0J0 BIOCKOHAICHHS
HOPMATHUBHOTO PETYIIOBaHHS y cepi CynoycTporo, CYJOYMHCTBA, KPUMIHAIBHOI
I0CTUILIlI, Oe30IJaTHOI MPaBOBOi JOMOMOTH, CYJOBO-€KCHEPTHOI ISIIHOCTI,
IPaBOBOTO PEryJIOBaHHA OaHKPYTCTBA, OpraHi3alii MPUMYCOBOTO BHUKOHAHHS
pillieHb CYJIIB Ta IHIIMX oOpraHiB (mocanoBux oci0). O4eBUAHO, IO 3arUIaHOBaHI
3aX0JIM 3 MIATOTOBKH MPOIO3HUIIiH Ta/ab0 KOHIEMIIN 00yMOBJICH] 3alIMTOM Cy0O’ €KTIB
nyOJIiYyHOi amMiHICTparlii cepu FOCTHUII Ha BUPINICHHSA aKTyaJIbHUX JJIs KOXKHOI
cdepu NMUTaHb.

Ha name mepekoHaHHs, NMEPEOCMHCIEHHS MIAXOMAIB 0 PO3BUTKY CYJIOBO-
EKCIIepTHOT JisIbHOCTI y cdepl rocTuiii — me BuMora dacy. Jlopeunum Oyne
3a3HAYMTH, 110 MUTAHHS PO3BUTKY Cy/I0BO-EKCIEPTHOI MISIBHOCTI B YKpaiHi, TaK 1 HE
3HAMIIUIM CBOTO BIJOOpaKEHHS Yy OKPEMOMY KEpIBHOMY JOKYMEHTI Jep:KaBHOL
noiituku. B ToMl ke yac, okpeMi acnekTd (YHKIIOHYBaHHS cpepu €KCIEPTHOTO
3a0e3nedeHHs] TpaBocy sl ab0 y 3arajbHUX pUCAX OKPECICHI Yy PI3HUX aKTax
MIPOTPaMHOTrO XapakTepy, a00 perIaMeHTYIOThCSl Y KEPIBHUX JTOKYMEHTax Jep:KaBHOT
MOJIITUKU OPTaHiB OXOPOHU MPABOMOPSIKY, JIEPKABHOTO KOPJIOHY IHIIKUX OPraHiB, Y
MIINOPSJIKYBaHHI  SIKMX ICHYIOTh eKcmepTHi yctaHoBU (CTpateris pO3BUTKY
ExcnieptHoi ciy»k6u MiHicTepcTBa BHYTPIIIHIX cripaB Ykpainu, CTpaTerisi po3BUTKY
Jlep>xaBHOI MPUKOPAOHHOI CTy>K0u Ta 1H.). Hapasi ekcniepTHa criuibHOTa (DYHKIIIOHYE
3a MPUHIMIIOM «BIJIOMYOi HaJIEKHOCTI». OUYEeBUIHO, IO TAKUK MiAX1a BIJMOBiJA€E
BUMOTaM 3akoHy YKpaiHnu «IIpo cynoBy ekcreptusy», IpOTe€ y Cy4aCHUX yMOBax
PO3BUTKY c(hepH eKCIEepTHOTrO 3a0e3MeUeHHs MPABOCY s BAXKIIMBO 3aMUCIUTUCH HAJl
KOHCOJII/IALIEI0 Ta CUHEPTIEI0 IEP>)KAaBHUX CIELIAI30BaHUX YCTAHOB ISl BUPIILIEHHS
COUIBHUX MpOOJieM PO3BUTKY YKPAiHCBKOrO MPOCTOPY  CYAOBO-EKCIEPTHOL
TISTbHOCTI. BaKIMBO MIAKPECHUTH, 10 YKpPAaiHCHKUN MPOCTIP CYJ0BO-EKCIEPTHOI
TISTBHOCTI  CTaHE KOHCOJIAYIOUOIO JIaHKOK JUIsl  YCIIIIHOTO BXOJDKEHHS Yy
€BpONENCHKUI MPOCTIP CYA0BO-€KCIIEPTHOI AISITBHOCTI.

3 ypaxyBaHHSM 3a3HA4EHUX JYMOK, Oyn0 O IOpEYHUM PO3POOUTH MPOEKT
HOPMATHBHO-TIPABOBOTO aKTy MpOrpaMHOro xapakrepy «IlmaH mpiopuTeTHHX i
CTBOPEHHS Ta PO3BUTKY YKpPaiHCHKOTO MPOCTOPY CYIOBO-EKCHEPTHOI MISIIBHOCTI J0
2027 poky» (poboya Ha3Ba) y SIKOMYy BU3HAUUTU TOJIOBHI CTpATETiuHI MPIOPUTETU
PO3BUTKY c(epH EKCIIepTHOTO 3a0e3MeueHHs MpaBOCyAas Ha MmaitoytHe. Po3poOka
[Inany mpiopuTeTHUX A1l CTBOPEHHS Ta PO3BUTKY YKPaAiHCHKOTO MPOCTOPY CYI0BO-
eKcrnepTHoi AismbHOCTI 110 2027 poKy 3yMOBJIEHAa HEOOXIAHICTIO KOHCOIiAaIi
CyO’€KTIB CYJOBO-€KCIIEPTHOI JISJILHOCTI HABKOJIO peaii3alii CiJIbHUX MPIOPUTETIB
3 METOI0 3a0e3neueHHs €(heKTUBHOTO (PYHKI[IOHYBaHHSI Ta PO3BUTKY Y KpPaiHCHKOIO
MPOCTOPY  CYIOBO-EKCHEPTHOI  JISVIBHOCTI, 3  ypaxyBaHHSM  HaIllOHAJbHUX
0COOJIMBOCTEM Ta KPaIioro Mi>HapOaHOTO AOCBIY.

JIOKyMEHT MOKHa YMOBHO PO3JAUIMTH Ha 8 CTpaTeriyHuX Luiei: 1) cTBopeHHs
Ta PO3BUTOK YKPATHCHKOTO MPOCTOPY CYAOBO-€KCIEPTHOI MISITLHOCTI; 2) IHTETparlis
70 €BPONENCHKOTO CY0BO-EKCIIEPTHOTO MPOCTOPY; 3) 3abe3nedueHHs: Oe3mepepBHOTO
PO3BUTKY HAyKH, yJOCKOHAJEHHS ICHYIOUMX Ta pO3pOoOKa HOBUX METOAUK CYIOBUX
eKcriepTu3; 4) yIOCKOHAJEHHS MpOIeCYy HaBUaHHS Ta MIJBHUINEHHS KBamiQikarii
CYIOBHX EKCIEpPTiB; 5)3aCTOCYBaHHS INTYYHOTO IHTENEKTy, TexHojoriii Industry
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4.0.; 6) po3mIMpPEHHS TEXHIYHUX MOXJIMBOCTEH Ta 3a0e3INeUeHHs CyO’€KTIB CyI0BO-
eKCIEPTHOI  JISJIBHOCTI  CydyacHMM  OOJaJHaHHAM; 7) po30yaoBa  CTIHKOCTI
YKpaiHCBKOTO  MPOCTOPY  CYAOBO-EKCIEPTHOI  MISIIBHOCTI;  8) BUXOBAHHS
nobpodecHOCTI Ta OOpoThOa 3 KOPYIIi€E Yy cdepi eKCHepTHOTOo 3a0e3NeueHHS
IIPaBOCY /s TOLIO.

Maemo crioiBaHHsI, 10 OTepaTUBHE PO3POOJICHHS KOHIICIII pO3BUTKY chepu
EKCIIEPTHOTO 3a0e3MeueHHs] MPaBOCYAMs CTaHE PEATbHUM KPOKOM Ha MUIAXY JIO
Kpalmx 3MiH B MPaKTUYHIN TiSIBHOCTI CYJOBO-EKCIIEPTHUX YCTaHOB YKpaiHM Ta
MPUCKOPEHHIO TPOIECIB BXOMKEHHS J0 EBPONENUCHKOr0 CyI0BO-EKCIEPTHOTO
IPOCTOPY.
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JEPXKABHI COLIAJBHI TAPAHTII AITAM, AKI HIOCTPAXKIAJIU
BHACJIIIOK BOEHHUX JII TA 3bPOMHUX KOH®JIIKTIB: HOBEJIA
MPOEKTHOI'O 3AKOHOJABCTBA YKPAIHU

STATE SOCIAL GUARANTEES TO CHILDREN WHO HAVE
SUFFERED AS A RESULT OF WAR AND ARMED CONFLICTS:
AMENDMENTS TO THE DRAFT LEGISLATION OF UKRAINE

Anomauin: The article is devoted to the review of legislative initiatives aimed
at providing state social guarantees to children who suffered as a result of military
operations and armed conflicts. The author analyzes the main aspects of project
legislation, including the scope of assistance, procedures for obtaining it, and
mechanisms for monitoring its implementation. Particular attention is paid to the
definition of rights and social benefits guaranteed by legislation and their compliance
with international standards for the protection of children's rights. The publication
has a significant informational potential for legislators, public organizations and all
interested parties in the field of protection of children's rights in conflict situations.

Knrwuosi cnosa: child, armed conflict, social protection, state social
guarantee.
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Pociiicbke BTOPrHEHHsS Ta BBEIEHHS BOEHHOTO CTaHy B YKpaiHi CTBOPHIU
3HAYHUN BHUKJIUK JJia Bciei cuctemu. Ilcuxonoriunuii, MaTepiayibHUM Ta (Pi3MuHUiMA
30UTOK, 3aBJaHUN LMMH TMOMAISIMU, CTaB CEPUO3ZHUM (PAKTOPOM, HIO HETaTUBHO
BILJIMBA€ HA JKUTTA HAIIUX FPOMAJISH, 30KpeMa ciMel Ta HiTel. Y Takl CKIaJHl Yyacu
OUIBIIICT, HACEJICHHS MOTPEOYy€e COIIaNbHOI MIATPUMKH, SIKY HAJalOTh IpalliBHUKH
comiansHOI cepu [1, c. 65].

Hacnigku 30poiiHOTO KOHQUIIKTY B Hamli jaepxaBli — YKpaiHi, CHIIBHO
BIUTMHYJIM Ha 0araTthboX JIFOJAEH, 0COOJMBO HA JMITEH, SKI MOTPEOYIOTh OCOOIUBOTO
3axucty. Crnovarky HAcliKd LbOrO KOH(MIIKTY JOCHUTH TOCTPO BIAUYIH KUTEINI
HEKOHTpPOJIbOBaHUX Teputopit [lonenpkoi Ta Jlyrancekoi oOmactei, ocobu, IO
MPOXHUBAIOTH HA JIiHIT pO3MEXYBaHHS, 0COOM, MicTa SKHX MepeOyBarOTh B OKYMaIlii,
BHYTPIIIHBO MEPEMIIIEH] 0COOM, 1 CTAHOM Ha ChOTOJAHI — BCl JIITH, SIK1 MPOXKUBAIOTh
Ha TepUTOpii HaIoi Jep>kaBu. BOHM mepexuBalOTh CEpPHO3HI ICHUXOJIOTIYHI Ta
G13u4HI TpaBMHU, TOMY NMOTPEOYIOTh OCOOIUBOTO 3aXUCTy 3 00Ky nepkaBu. Hamanus
TAKOT0 3aXHCTy BIJAINOBI/NA€ CBITOBIA MPAaKTHUIl, Ky YKpaiHa BpaxoBYy€ y CBOIiil
3aKOHOJIaBUl JIISUIBHOCTI BBEACHHSM COINlAIbHUX TapaHTid s ocid, sKi
MOCTpaXK/1aIl BHACIIAOK BOEHHUX J1H, 30poifHO1 arpecii ado 30poitHOro KOHQIIKTY.

VY KOpCTOKMX peamisix BIHHM [ITH CTalOTh HAWOUIBII Bpa3IMBUMHU Ta
0e33axMcHUMH, ©O€3 3IaTHOCTI BIACTOATH cebe BiJi HACWIbCTBA BOpora Ta
0€3B1IMOBIIAJILHOCTI JOPOCIUX. 3 TIOYATKOM POCIHCHKO-YKpPaiHCHKOTO KOH(IIIKTY
3HaYHA KUIBKICTh MAJICHbKHX YKpAiHIIIB 3a3Hajla CTpaKJaHb 4epe3 30poiiHl Ail.
3riiHo 3 iHpOopMalli€r0, OTPUMAHOIO Yepe3 IepKaBHUN MOpTaNl po3MyKy aitei «/itn
BiilHW», 3acHoBaHuii 3a iHimiatuBoro Odicy Ilpesuaenta VYkpainu pazom 13
MiHicTepcTBOM 3 MHTAaHb pEIHTErpamii TUMYacOBO OKYHNOBAaHUX TEPUTOPIH,
Hamionansaum  iHdopMmaniitnum  Oropo, Odicom T'eHepanbHOro mpoKypopa,
HanionansHoto nomimiero, Cekperapiarom YnoBHOBaxeHoro BepxosHoi Paau 3 npas
moaunu Ta Odicom [Ipesunenta, cranoM Ha 3 TpaBHs 2024 poky IpeaCTaBIIeHI TaHi
I0JI0 KUTHKOCTI MOpaHEHUX, 3aru0JinX, NEMOPTOBAHMX MAITeH, a TakoX 1H(opmalris
PO 3HAWJEHUX Ta PO3IIYKYBaHUX MITEH i 4ac BOEHHOTO CTaHy: 3aruHyno 546
YKpaiHCbKUX nitei, mopaneHo 1319 niterr, 2049 3umknm 6e3Bictu, 19546 miteit
JIeNOpTOBaH1 ab0 MPUMYCOBO TiepemitteHi 10 pd, 15 mocTpaxmanyu Bi CEKCyalIlbHOTO
HacuibCTBa Ta 388 mosepHeHi [2]. [Ipote, yepe3 akTuBHI 0OHOBI il Ta TUMYACOBY
OKYMAI[II0 YaCTUHU TEPUTOpPIli YKpaiHW, TOYHY KUIBKICTH JITEH, K1 MOCTpaXmali,
BU3HAYUTH HEMOKIIUBO.

Jitu mpenctaBisiioTh OCOOJMBO Bpa3JIMBy TPYINy HACEJICHHS, fKa YacTo
ONMUHSETHCS B YMOBaX BEJIMKOTO PHU3UKY OITHOCTI Ta couiaibHOI 130Jsuli. BoHu
CTalOTh SIK Cy0’€KTaMH, Tak 1 00’€KTaMU CUCTEMHOI JUCKpUMIiHAIlli, OCOOJUBO i
yac 30pOWHMX KOH(IIIKTIB, IO e OuIblIe MNOrau0ioe iXHIO Bpa3auBicTh. Lli
KOH(JIIKTM HEraTMBHO BIUIMBAIOTh HA CIMEWHE OTOYEHHs 3arajioM, OCOOJMBO Ha
3aJI0BOJICHHSI OCHOBHUX TOTPEO MUTHHU, 11 pO3BUTOK 1 MCUXOJIOTTYHMMA cTaH. barato
mpoOjeM, TOB’S3aHUX 3 IXHIMH TpaBaMH, TICUXOJOTIYHUMU TIOTpedamMu Ta
COIIAJIbBHAM CTAaHOBUIIIEM, MOXYTh OYTH BUPIIICHI JHUIIE MUIIXOM BIPOBAKEHHS
e(eKTUBHUX 3aKOHIB, CHPSIMOBAaHUX Ha TIOBHE 3a0€3MEYCHHSI IXHBOTO TiJHOTO
PO3BUTKY Ta KHUTTS.

T'ymanimapui cmanoapmu npasoux cucmem y Cy4acHOMy C8imi:
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VY 3B’s13Ky 31 3pOCTaHHIM YHCIIa BIICHKOBUX KOH(IIKTIB Y Cy4acHOMY CBITI Ta
BIUIMBOM ITUX TIOJIM Ha JITEH, JAEp>KaBHI COIllaJIbHI TapaHTii CTalOTh HaJA3BUYANHO
BOKJIMBUMHU J1s1 3a0€31eUeHHs 1X 0e3MeKH, 3aXUCTy Ta 100po0yTy.

Ha cporoanimHiii 1eHb B YKpaiHi BUHHKAE MpobiieMa HeA0CTaTHOT CUCTEMHOL
MIITPUMKH JITeH, K1 CTaJIM kepTBamMu BiliHU. Ll mpobiema BKIIFOYaE HEJOCTATHICTD
pecypciB Ta mociayr y cdepax MEIUYHOI JOMOMOTH, TCHUXOJIOTIYHOI peadimiTarii,
OCBITH, COIAJBHOI MIATPUMKH Ta MPABOBOr0 3aXHMCTy. BIiICYTHICTh HMX TapaHTIii
CTaBUTH JIITEH y BpazIUBE MOJOKEHHS Ta 3arpOKye HE JHIIE iXHHOMY (pi3UYHOMY 1
IICHXOJIOTIYHOMY 37I0POB’10, aji¢ it MaOyTHEOMY PO3BHTKY.

OTxe, y mepiof BOEHHOTO KOH(IIKTY TpaBa TUTHUHHU, BKIIOYAIOYH JKHUTTS,
HAJISKHICTh 10 CIM’1 Ta CIUIBHOTH, 37I0POB’SI, OCOOUCTICHUN PO3BUTOK 1 OTPUMAHHS
TypOOTH Ta 3aXWCTy, CTAlOTh IMOPYINICHHUMH. BiTHOBIEHHS Ta 3aXWCT [HUX TIPaB
noTpedye AaKTUBHHMX 3aXOJIB Ha HAIIOHAJbHOMY pIBHI, a TaKOX CHIBIpami 3
MDKHApOJHUMH opraHizamismu. s 3a0e3nedeHHs HEOOXITHOTO 3axHCTy Ta
MIATPUMKH JiTeH, SKI TOCTpaKJald BHACIIAOK BOEHHUX i Ta 30pOHHUX
KOH(IIKTIB, BaXKJIWBO HaJATH JCp)KaBHI TrapaHTii, SKI BKIIOYAIOTHh JOCTYI J0
MEIUYHOI JOMOMOTH, OCBITH, TMCHUXOJOTIYHOI MIJATPUMKHU Ta COIUAIbHUX MOCIYT.
Takox moTpiOHO 3a0e3reyuTH peadiTiTaIlil0 Ta IHTErpalilo AiTed B CYCHIIbCTBO,
3MIMCHIOIOUN CHEIlalbHI 3aX0/Id Ta MPOTPaMH, CHPSIMOBaHI HA MIATPUMKY IXHBOTO
(G13UYHOrO, TICMXOJOTIYHOTO Ta COLIAJBHOTO OJaromnoiay4dsi, 4oro CTAaHOM Ha
ChOTOJHI B HalIlil JepXaBi, Ha Xajlb, HEMae. ToMy 3BEPHEMOCH 10 MPOEKTHOIO
3aKOHO/IaBCTBA.

BianosinHo 1o npoekty 3akoHy Ykpainu «lIpo couianpHuil 3aXuct ocio, siKi
MOCTpakAaJIM BHACIIOK BOEHHUX JiH, 30poiHOi arpecii abo 30poiHOT0 KOHQIIIKTY»
Bim 05.04.2017 Ne 6270-1 [3], nepkaBHa coIliajJbHa TapaHTIs — II€¢ BCTAaHOBJICHHM
MIHIMQJIBHUM PO3MIp JEpPHKABHOI COLIAIbHOI JOMOMOIHM, a TaKOX MIJIbIH 3 METOIO
HaJIaHHS COIIaJIbHOT MIATPUMKH 0co0aM, K1 IMOCTPaXKJadu BHACIIIOK BOEHHUX JIii,
30poitHOi arpecii abo 30pOHOT0 KOH(IIIKTY.

ToOTo, AepkaBHaA collialibHA TapaHTisd — Ie 3a0e3MeYeHHs Jep>KaBOl0 TEBHUX
COIIAJIbBHUX TIPaB Ta TOCIYT JUIsi CBOIX TPOMAJISH Yy BaXKi MEPioju, BKIIOYAIOYH
BoeHHUN dac. LI rapaHTii MOXYTb BKJIIOYATH JOCTYIN 10 MEIUYHOI JOTIOMOTH,
MatepiaiabHy MiATPUMKY, OCBITY, JKHUTJIO Ta 1HII BUAM COIIATLHOT JOTTOMOTH.

Y BO€HHUII Yac Jiep>kaBHA coIliaibHa TrapaHTis HabyBae 0COOIMBOTO 3HAYCHHS,
OCKIJIbKM KOH(IIKT MOX€E MPU3BECTU O CEPUO3HUX TpPaBM Ta BTpAT AJIA TPOMAJISH,
BKJIIOYarouM (hI3M4HI, ICHUXOJIOTIYHI Ta MarepiajabHi 30UTKH. Poib nep:kaBHHX
COLIIAIbHUX TapaHTiil y BiliHI moyiArae y 3a0e3ledeHHi Oe3neku Ta Oiaronoydus
IrpOMaJIsiH, 1[0 CTaJM KEPTBAaMU KOH(IIKTY, a TaKoX Yy 3a0e3nedyeHHl IXHBOro
BIIHOBJICHHSI Ta aJariTallii micjsi BOEHHUX TPaBM.

[le ™Moxe BKJIOYATH HAJaHHS MEAWYHOI JOMOMOTH IS TIOPAHCHHX,
MICUXOJIOTIYHY ~ MATPUMKY IS TOCTPAXKIAIUX B  CTpecy, MaTepiajbHy
KOMIICHCAINII0 JIsi BTpaTH MaiiHa a0o 3a0e3MedeHHs] JKUTIa [JIi BHYTPIIIHBO
nepeminieHnx oci6. JlepkaBHiI comianbHI TapadTii TaKOX MOXYTh BKIIOYATH
mporpamMu peinTerpairii Ta mpodeciitHoi mepemiArOTOBKY I THX, XTO BTPATHB CBOE
3aHATTA Yepes3 BiiHY.
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OTxe, poiib Jep>KaBHUX COLIAJIbHUX TapaHTii y BiiiHI noJsrae y 3a0e3mneueHH1
3aXMCTy, MIATPUMKH Ta HaJAaHHI HaWOUIbII CHPHUATIUBUX YMOB Il (hI3UYHOTO,
IICUXOJIOTIYHOTO Ta COIIAJIBHOTO PO3BHUTKY JJIA JITEH, sIKI MOCTpakJAaIM BHACHIIOK
KOH(TIKTY, HE3Ba)KalouM Ha CKJIQJHICTh CHUTYyallli B yMOBaX BIWHHU, 3 METOIO
MOKpAIIEHHS IXHBOTO OJIAroMOIyYdsi Ta BIAHOBJICHHS iXHBOTO >KUTTS MICJI BOEHHUX
TpaBM.

Poznin Il «/lepxaBHi comianbHl TapaHTii AiTAM, K1 HOCTPaXKJIadd BHACIIIOK
BOEHHHX JI1{ Ta 30pOMHMX KOH(DIIKTIBY IOTO MPOEKTY 3aKOHY 3aKPIIIIOE 7 CTaTeH,
K1 MICTSITh JIep>KaBHI COIiaJIbHI TapaHTIT A TAKUX JTITEH.

CraTTsi 7 BCTaHOBIIIOE MPaBO Ha €AHICTh poauHH. lle BakJIMBUN TPUHIIMII,
KU TapaHTye, IO JIITH MalOTh IpaBo OyTH pa3oM 31 CBOIMHU OaThbKaMu a00 1HIIUMHU
YWICHAMHM CIM i, SIKI PO HUX MIKIYIOTHCS, KOJIA 1I€ MOXJIMBO Ta B IHTEpEcax AUTHHH.
JUtst giTelt, K1 MOCTPaXKajiu y BiiiHI, 1Ie MPaBO € OCOOIMBO BaKIMBHUM Yepe3 Te, LI0
BOEHH1 KOH(DIIIKTH MOXKYTh pO3pUBATH POAUHHI 3B’ A3KU Ta MPU3BOJIUTH JIO PO3TYKH 3
O0aTbKaMu 200 1HIIMMHU YWICHAMH CiM 1.

Po3ymiHHS mpaBa Ha €IHICTH POJIMHU BKIIOYA€E B ceO€ 3aXUCT BiJl OyAb-sSKHUX
Tt ab0 pIlIeHb, 110 MOXKYTh MEPEIIKOKATH 30€PEKEHHIO POJMHHUX 3B’ A3KIB, TAKUX
SK TIepeciiayBaHHS, BIJIOKpPEMJICHHS Bia cIM’i uepe3 BIWCBKOBI ii, Jemopraiis,
MPUMYCOBE TMEepeMillieHHss a00 po3’€HAHHS 4Yepe3 aJMIHICTpATUBHI a00 HOPHUAMYHI
mii. Jlng 3axucty mpaBa Ha €IHICTh POJAMHH Y BINCHKOBUX KOHQIIIKTax HEOOX1THO
B)KMBATU 3axOJiB sl 3a0e3meueHHs1 Oe3neku Ta Oe3MepenKoJHOrO AOCTYMYy 0
POIMHHMX YJICHIB, a TAKOX JJIs TOJETIICHHS TPOIEAYp 3B’S3Ky Ta B033’€IHAHHS
ciMel, AKII0 BOHU OYyJM po3’€IHaHI BHACIJOK BOEHHUX 1. Jlep:kaBu MaloTh Opatu
Ha ce0Oe BIAMOBINANBHICTh 3a 3a0€3MEUYEHHs 1OTO IMpaBa Ta BXKUBATU 3aXOJU JJIS
MOT0 3aXUCTy B yMOBax BIMHU Ta KOH(JIKTIB.

Crarta 8§ mepenbavae mpaBo Ha MEAUYHY JOMOMOTY, TOOTO BU3HAYa€ IXHE
MpaBO Ha OTPUMAHHSA MEIUYHOI JOMOMOTH Ta JIKyBaHHs B pa3i MOTpeOU BHACIHIIOK
TpaBM, 3aXBOPIOBaHb a00 MICUXOJIOTIYHUX TPABM, CIIPUYMHEHUX BIICHKOBUMH JISIMH.

[le mpaBo Mae Ha MeTi 3a0€3MEYUTH JOCTYITHICTh Ta SIKICTh MEIUYHUX MOCITYT
JUIS JiTeH, 1mo0 BOHM MOTJM OTPHMAaTH BYAacCHY Ta €(EKTUBHY JOIOMOTY IS
BIIHOBJICHHSI 3JIOPOB’S Ta 3a0€3MeUeHHs IXHBOTO (DI3UYHOTO Ta TICHXIYHOTO
Osaromnoryyqysi.

CraTTs1 9 BCTaHOBIIOE MPABO HA OCBITY, IO € KIIOYOBOIO TApPaHTIEI0 IXHBOTO
MpaBa Ha PO3BUTOK, CaMOpeali3alilo Ta IHTErpalli0 y CYCHIJIbCTBO MICIS Ba)KKUX
nepexxuBanb. Lle mpaBo 3a0e3neuye OITSIM MOXJIIMBICTH OTPUMATH JOCTYI 1O
OCBITHIX 3aKJajiB, HE3aJeXHO BiJ IXHBOTO CTATYCy, MICIIC3HAXOHKEHHS YH
coIiaJpHOro craHoBuina. Jljis oro peanizaiili BakJIKMBO, 00 ACpKaBU MPUAUISUIHA
HaJIe)KHY YBary po3BUTKY OCBITHIX MPOTrpaM Ta 3a0€3MeUYEHHIO0 JOCTYMY 10 HUX IS
BCIX JiTel 0€3 BUHATKY.

Crartsa 10 3akpimuiroe mpaBo Ha TPABOBY JOMOMOTY, IO € BaKIWBOIO
rapaHTIEI0 3aXMILIEHOCTI AITeH, AOCTYMy 10 IOCTHIII Ta BIJHOBJIEHHS IXHIX IpaB
BIJIMTOBITHO JI0 MIXKHAPOJIHUX CTaHAAPTIB MpaB JroAuHu. L{e mpaBo 3abe3neuye qiTsam
MOJKJIUBICTh OTPUMATH HEOOXITHY IOPUIMYHY MHIATPUMKY Ta 3aXHUCT y BHUMaJIKax
MOPYIICHHS IXHIX MpaB ad0 CUTYaIlli, TOB’I3aHUX 3 BOEHHUMH KOH(ITIKTaMHU.
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Cratts 11 nepenbayae npaBo Ha MCUXOJOTIYHY peadiIiTaIliIo, 110 € BAXKIUBOIO
rapaHTiero (pI3MYHOrO Ta TICUXIYHOTO 3J0pPOB’S JiTeH, a TaKOoX KIHOUYOBUM
€JIEMEHTOM TPOLIECY IXHBOTO BIJHOBJICHHS MICIsl TPaBMAaTHUYHUX IMOJINA BIHCHKOBHUX
koHpurikTiB. Ile mpaBo 3abe3neuye AITAM TOCTYyH 10 MpodeciiiHoi MCUXOJOTTIHOL
JIOTIOMOTH Ta MIITPUMKHU 3 METOIO MOJ0JIaHHS TPAaBMATUYHOTO JOCBiAY, 3MEHILECHHS
CTpecCy Ta BITHOBJICHHS IICUXOJIOTTYHOTO OJIaronoiryqus.

Crartsa 12 BCTaHOBIIOE MPABO HA MCHUXIATPUYHY JOMOMOTY, L0 € BaXKJIUBOIO
TapaHTI€l0 TICUXIYHOTO 3JI0POB’Sl MIiT€H, OCOOMWBO THX, SKI TMOCTPXKIATH BiJ
BOEHHUX TOAiN. BiitHa MOXe MaTh cepilo3HWHN BIUIMB HAa TICUXIYHWA CTaH ITEH,
BUKIIMKAIOUH CTPEC, TPUBOXKHICTh, JEMPECiio Ta 1HII McuxivyHi mpobnemu. [IpaBo Ha
NCUXIATPUYHY JOMOMOTY 3a0e3neuye AiTsM JOCTyH 10 KBali(iKOBaHOI MeIWYHOI
JOTIOMOTH Ta JIKyBaHHS, CIPSIMOBAaHWX Ha IOJOJAHHS IUX TCUXIYHUX TPaBM Ta
posnaniB. lle m03BoJsie iM BIIHOBUTH SKICTh CBOTO JKHUTTS MICIS TPaBMaTUYHUX
BOEHHUX TOAIM Ta TOBEPHYTUCS 1O HOpPMaJbHOrO (yHKIIOHyBaHHsS. Taka
MCUXIaTpUYHA JOMOMOTa BaXKJMBAa JUIsl 3a0€3leyYeHHs] TOBHOTO Ta 3JI0POBOIO
PO3BUTKY JITEH 1] Yac 1 Micisi BOEHHOTO KOHQIIKTY.

Crartsa 13 3akpiiuiroe mpaBo Ha COIIAJbHY JONOMOTY, IO Tependadae
3a0e3MeUYeHHs] OCHOBHMX MOTpPeO MiTe Ta 3axUCTy IX COILIAJbHUX IIpaB uepe3
HaJIaHHS PI3HOMAHITHUX TOCIYT Ta MIATPUMKH BIJl JEp)KaBU Ta 1HIIHUX COILIAIBHUX
cTtpyktyp. Llg rapanTis cHopsMoBaHa Ha TMOJETIIEHHS YMOB JKUTTS JIITEH,
3a0€e3Me4eHHs IXHBOTO OJIaronoiayyysi, BIJHOBJICHHS IXHBOT'O COLIAJIIBHOTIO CTAaTyCy Ta
1HTEerpatii B CyCIUIbCTBO MICIs BOEHHUX TPaBMAaTUYHUX MOIH.

HacnipaBni, 111 ciM collialbHUX TapaHTiid € KPOKOM y MPABUILHOMY HAMNPAMKY
Ut 3a0€3MeUeHHsl AITel, Kl MOCTpaXAalnd Bij BIMHHM, HEOOXIAHUMHU pECypcaMu Ta
nociyramu. OfHaK, BaKIIMBO BH3HATH, IO B JCIKHUX acleKTaX IMX TapaHTiidl MoOKe
OyTH HEJOCTaTHHO, a00 BOHU MOXXYTh MOTPeOYyBAaTH MOAAIBIIOTO BIOCKOHAJICHHS,
1100 3a0€e3MeunTH MOBHE Ta AKICHE BITHOBJICHHS JITEH MIC/Isl TPABMAaTHYHUX BOEHHUX
MO/TiH.

OTxe, nepkaBHI1 COIiaIbHI TapaHTIi JUIs JITeH, K1 CTalM >KepTBaMU BINHHU, €
BOKJIMBUMHU CKJIQJJOBUMU TyMaHHOT Ta €()EKTHUBHOI peakilii JepaBU Ha BOEHHHM
koH(pmikT. BoHM chopsimoBaHi Ha 3abe3medeHHS O€3MeKH, 3aXHUCTy, MEIUYHOI
JOTIOMOTH, OCBITH Ta COIIAJIBHOI MATPUMKHU IS MOCTPKIAINX AITEH, HAJal0uH iM
MOXJIUBICTh JKATA TIOBHOI[IHHUM JKUTTSM Ta pPO3BUBATHCSA, HE3BAXKAIOYM HAa
BUNPOOYBAaHHS BIMHHU.

I came TOoMy, mpuiHATTA 3akoHy YkpaiHu «Jlep’kaBHi colliaibHI TapaHTii
TTAM, SIKI TOCTpPaXJaJIM BHACIIOK BOEHHUX i Ta 30pOMHUX KOH(IIIKTIB» €
HEOOX1JHUM, OCKUIbKY JIepKaBHI COIlialbH1 FapaHTIi IJIs ITEeH, sIKI MOCTPaXKaau Bij
BIfHM, MAafOTh BEJIWYE3HE 3HAUYCHHS 3 KIJTbKOX KIFOYOBHUX IMPUYHH.

[To-niepie, 11e 3a0e3neueHHs 6€3MeKu Ta Oaronoayyus JITeH, ajke IepKaBHa
colliayibHa TapaHTis 3a0e3neuye MITAM 3aXUCT Bl HACTIAKIB BIMHU Ta JOMOMAarae im
MOJI0JIATH TPABMH, SIKI BOHU MOXYTb MEPEKMUBATHU M1 YaC KOHQIIKTY.

JlocuTh BaXJIMBUMH €: MIATPUMKA (DI3UYHOTO Ta MCUXOJIOTTYHOTO 37I0POB’S,
a/pke JNiTd, SIKI CTadu CBLAKaMU a0 »KepTBaMHM BiMHH, MOXYTh NOTpeOyBaTU
MEIUYHOI Ta TCHUXOJIOTIYHOI JTOTIOMOTH; 3a0€3MeUeHHsI OCBITH Ta PO3BHUTKY, aJKe
TITH, K1 TOCTPaXKAaJIM BiJ BIHHU, MOXKYTh MaTH OOMEXEHUN JOCTYII IO OCBITH Yepe3
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KOH(JIIKTHY CHUTYyallil0o; CcolliajibHA IHTErpamis Ta pealuriTamis, amke aep>KaBHI
rapaHTii CIpUsIIOTh COILaNBHINA 1HTETpalii AiTeHd, K1 MOCTpa)Kaaau BiJ BiMHU, Ta iX
BIJIHOBJICHHIO Yy CYCHUILCTBI Uepe3 pi3HOMaHITHI IPOrpaMu Ta MiATPUMKY.

[MpuitnsatTss 3akoHy Ykpainu «JlepaBHi colliaJbHI TapaHTii JITAM, SKi
MOCTPaXJIaJIM BHACIHIJIOK BOEHHHMX /il Ta 30pOMHUX KOH(QIIKTIB» € BaXKIMBUM
KpokoM. Jlep>kaBHI coIliajibHI TapaHTii JJIs JITeH, SKl TOCTpaKIadd BiJl BIMHH,
MaloTh JJOCUTh BaroMe 3HaueHHs JJig 3a0€3Me4YeHHs IXHbOTO 3aXUCTy, 10OpoOyTy Ta
BiHOBJIeHHS. [[ei 3aK0H TOTTOMOYKE CTBOPHUTH MPABOBY OCHOBY IS HAJIaHHS JTITAM
HEOOX1THOT MIATPUMKHU Ta MOCIYT y Ba)KKi Mepiofu BiiHM Ta micisa Hei. Bin Oyne
CIpsIMOBaHUK Ha 3a0e3Me4eHHS JOCTYIy 10 MEIWYHOI JIOTOMOTH, OCBITH,
MICUXOJIOTIYHOT MIATPUMKH Ta IHIIUX HEOOXIMHHUX CEPBICIB JJIA MITEH, SKI CTaIH
KEPTBAMU BIMNCHKOBUX 1 Ta KOHQIIKTIB. Takuil 3aKOH € Ba)JIMBUM KPOKOM Y
3a0e3rneueHH] JoOpoOyTy Ta 3aXUCTy JITEH, 0 MOCTPAXKIaly BiJl BOEHHUX MO, Ta
MIATBEPKYE 3000B’A3aHHS JIEP>KaBU Mepe]] CBOIMU MaJICHbKUMH TPOMAJITHAMH.

OkpiM IIbOTO, BAXKIUBO PO3POOUTH Ta NPUUHATH 3aKOHOIABCTBO, SIKE
3a0€3Me4YnTh CUCTEMHY MIJITPUMKY Ta 3aXUCT JJIA 1i€1 BPa3IMBOi IPyNH HACEIICHHS,
HEOOX1THO PO3MIMPIOBATH MPOTPAMHU Ta TOCIYTH, CIPSIMOBAaHI1 HA BITHOBJICHHS JIITEH
TiCII BIMHM, Ta 3a0€3MeUNTH IXHIO IOCTYIHICTD JJIS BCiX, XTO iX MoTpedye. Ake 11e
HE JIMIIE MUTAaHHSA TyMaHITapHOi JOMOMOTH, ajie W 1HBECTHUIlid Yy Maill0yTHe Halii.
Hama nisuibHICTH 1 PIIIyYiCTh y IbOMY MHUTaHHI Oy/l€ BHU3HAYaTH XapakTep Ta
IIIHHOCTI HAIIIOTO CYCIiJILCTBA.
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PO.JIb M BAJKHOCTh KOHIIEITIIIMY HOBOM KPUMHWHOJIOT YU B
OIIPEAEJIEHUU NTPUYUH COBEPIHIEHUA NPECTYIVIEHUSA

Abstract. The theory of New Criminology appeared in the USA and England in
the second half of the XX century under the influence of protests against social
inequality and feminist movements. The importance of the theory of New Criminology
Is expressed in the fact that crime is considered as part of social reality, is its
creation and, as a result, changes it. This theory is based on the concept of the
criminal’s free will and his disagreement with the principles of governance, the form
of truthfulness and social inequality. The theory of New Criminology explains the
reasons for the commission of serious intentional crimes and departs from the
generally accepted vision of the criminal as a victim of public order, considering him
as a free-will person. In this study, we will analyze the main provisions of the theory
of New Criminology and its practical application.

Keywords: crime, theory, society, social inequality.

KpumuHosnorusi kak otnenbHas Hayka Obula mpeaMeToM (yHIaMEHTalbHO
00OCHOBaHHBIX TEOPUH, OXBATHIBAIOIIMX OOJBLION MEpUOa BPEMEHU U MOYTH BCE
KOHTUHEHTHI. [lonapmstoiee OONBIIMHCTBO M3 HUX MIMPOKO AHAIM3UPYIOT TEMY
IPECTYHOCTH, B TOM YHUCJE CChUIAACh HAa CTAaTUCTHYECKHE NaHHble. Hekoropeie
TEOpUU PACCMATPUBAIOT NPOOJIEMYy MPECTYMHOCTH KaK dYacThb YeJIOBEYECKOIro
MOBE/ICHUsI B OOLIECTBE; IPYrHe paccCMaTpUBalOT OCOOCHHOCTH YrOJIOBHOIO MpaBa U
OpOUEAYPhl; XapaKTEPUCTHUKU TPECTYIHUKOB WM TMPEACTABIAIOT HCTOPHUIO,
CTPYKTYPY U (YHKIIMOHAIBHOCTb CUCTEMBI MpaBOCYus B 3TOU cTpane.[l cTp. 52] B
TOXKE€ BpeMs, HEKOTOpbIE HAayYHbIE TEOpPUHM B KPUMHHOJIOTUU pPACCMATPUBAIOT
B3aMIMOCBSI3b MEXKY XapaKTEPUCTHUKAMHU HAaKa3aHUS, TPUMEHSIEMOTO K MPECTYIMHUKY
(T. €. ONPeNEIeHHOCThIO U CTPOTOCTHIO), U KOA(DDUIIMEHTOM MPECTYMHOrO MOBEICHUS
B oOmecTBe. Jlpyrue HaydHbIe TEOPUH aHATM3UPYIOT 3Ty MPOOIEMBI Yepe3 (PaKTOpHI,
KOTOpPBIE OTHOCATCA K OWOJIOTUYECKUM, TICUXOJOTHUYECKMM ¥  COIMATbHBIM
XapaKTepUCTHKaM JIOJICH, KOTOPbIE ONMPEAEIsAIOT IEBUAaHTHOE MOBEACHHUE, a APYTue
OCHOBBIBAIOT CBOM TEOPHUM Ha XapaKTEPUCTHKaX JIOJEH, paccMaTpuBas uTo Oynaer
KJIACCU(DUITMPOBAHO KaK MPECTYIUICHHE MpaBocyauem.[2 cTp. 386]

N3BecTtHO, 4TO €O BpemMeHeM B wucTtopum (Qriiocopuu mpeodmanamu aBe
TEHACHIIMU B OOBSICHEHUM SIBICHUN, BO3HUKAIOIINX, KOTJA MHTEPECHl U LIEHHOCTU
oOmiecTBa MOABEPTANINUCH COIMAIBHBIM H3MEHEHHUSM U TEHACHLHUSM BbIPAKEHHBIC
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TaK)Xe B KpUMHHOJIOTHYECKUX uccaenaoBanusx. [3 C. 8] B nepBom citydae TEOpETUKH
YTBEP)KJAIH, YTO CYLIECTBYET KOHCEHCYCHAs TEHACHLMS, 3aKII0YArOLIascs B TOM,
YTO UMEHHO JIMaJIor, KOHCEHCYC U CTa0UIIBbHOCTD SABIISAIOTCS 0a30i obiecTBa. B aToM
cllydae KOHCEHCYC TOSBIIIETCS MEXAY WIEHaMU OOIECTBA U €ro LIEHHOCTSIMHU, NpU
3TOM TOCYJapCTBO sIBiIseTCA (OPMOI OpraHu3anuu, KOTopasi MPUXOAUT U 3alllUIIacT
oOuiecTBeHHble HMHTEpechl. Ilockonbky oOmEecTBO c)OpMHpOBAHO W3 TPy,
LHEHHOCTM M MHTEpPEChl KOTOPBIX IIPOTHBOpEYaT Jpyr Jpyry, TIOCyAapcTBO
BMEIIMBACTCSI M BBICTYMAET IOCPETHUKOM MEXKIy HHUMH IS 3allUThl OOLINX
COLMAIBHBIX HHTepecoB.[4, cTp. 372] Bo BTOpOoM ciy4ae NpPOTUBOPEUUS
OCHOBBIBAIOTCSl HA TOM, YTO B OOIIECTBE HEM30EKHO CYIIECTBYIOT TPYIIIBI JIOACH,
YbM [EHHOCTM U HHTEPECHl MPOTHBOpEYAT APYT APYrYy U KOHQPIUKTYIOT. ['pynmbi
J0/Ie, 00JaaroluX JI0CTaTOYHOM BJIACThIO, MOTYT BMEIIMBATHCS [IJISl 3allUThHI
CBOMX LIEHHOCTEN M MHTEPECOB, O3TOMY MMEHHO OHHU KOHTPOJUPYIOT U CHOCOOBI,
KOTOPBIMHU I'OCYJJaPCTBO MOKET JI€WCTBOBATH IS MOAJEP/KaHNS IPABOBOTO MOPSIKA.
Camas u3BecTHasi KOH(DJIMKTOJIOTMYECKAsh TEOPUsI - ITO MAapKCHCTCKas TEOpHs, OT
KOTOpOM oTKoJI0s1ach Teopusi HoBolt kpuMuHoIOruu, Kotopast OyJ1eT pacCMOTPEHHA B
3TOM HCCIICJOBAaHUMU.

Uto0sl 1i1y0ke paccMOTpeTh CyTh Teopuu HoBoW KpUMUHOJIOTUH, MBI CUMTAEM
1eJ1€cO00pa3HbIM U3YYUTh KOHTEKCT €€ BO3HUKHOBEHUS. CTUMYJIOM K IOSIBIICHUIO
HoBoii KpUMHMHONOIMM SIBISIFOTCSI COLIMAJbHBbIE OCECHOPSAKH, BO3HUKAIOIIKE B
pe3yabTrare OOphObl C COLUMAIBHBIM HEPABEHCTBOM B KOHTEKCTE MOSBJICHUS
(GEeMHUHHUCTCKUX JBW)XKEHU U OOpbOBl 3a TIpakJaHCKHe npaBa. B To Bpems
KOHTPKYJIbTYPHOE JBUYKEHUE JOCTUIJIO CBOErO MHKAa, U MOJUTUKA, MPOJBUraecMas
BJIACThIO0, ObUIA MOCTaBJIEHA IOJ COMHEHHE. DT HU3MEHEHUs ObUIM OTPaKEHbI B
My3BIKE, JUTEpaType M HCKyccTBe TOro BpeMeHM. Haumnas c¢ 1960-x romos
¢unocodspl HayanM TMOABEPraTb COMHEHHUIO HEKOTOPbIE METOAbl Hay4YHBIX
WCCJIEI0OBAHNM, TaKMe€ KaK KOHLENIUU NPHUYMHBI U CIEICTBUSA, JETEPMUHU3M U
BO3MOKHOCTh CYIIECTBOBaHUS OOBEKTHBHON HayyHOM wuctunbl (Kuhn, 1962;
Feyerabend, 1976). [5, ctp. 81] Otmerum, uro Teopuss HoBoil KpUMHUHOJOTUH
BO3HMKAa€T MMEHHO B MOMEHT HAIIPSDKEHHOCTH CHUTyallud B TOCYAApCTBE, YTO
OCOOCHHO TMPOSBUJIOCH B HECOMNIACHU TPAXKIAHCKOTO OOIIECTBa C TOJMTUKOH,
MPOJBUTAEMOM TOCYJapCTBOM, a TAaKKE B CBSI3U C pa3padOTKONM HOBBIX METOOB
HAyYHBIX HUCCJIEIOBaHUI, KOTOPbIE apryMEHTHUPYIOT OTKJIOHEHUE OT OOIICTIPUHSATON
KOHLIETILIUY IPUYUHBI U CBS3H.

B »atux o6croarensctBax (opmupyerca mkojsa HoBol KpuMHMHOJIOTHH,
MO3ULIMOHUPYEMAasi HEKOTOPHIMH YYEHBIMH KaK HEMApPKCHCTCKas KOH(IMUKTyajabHas
Teopus, a APYrMMH - Kak Heomapkcuctckasd. lllkoma HoBoW KpuMHHOIIOrMH
BKJIIOYAET JBe Teopuu: oAHY, Bo3HuKIIyio B CIIA B 1970 romy, kotopas Oblia
nojjepxkana B padotax Puuapaa Kyunnu [6], a Apyryro B AHIJIMH, pa3BUBAIOITYIOCS
C TOYKHU 3pEHUS COIMAIILHON peakIinu, 0COOCHHO 00BsICHEHHOM B paborax Teitnopa,
Younrona u SHra[7], cocTaBisis paJuKaJIbHYI0 KPUTHKY KaK MO3UTUBUCTCKHX, TaK U
TICUXOJIOTHYECKHUX Teopuid.[8, cTp. 200-202]

Co3naHre COIMaJIbHONW pPEAJbHOCTUM NPECTYIUIEHUs paccMmarpuBaercs P.
Kyunnnu, Benymnm teopetukom Hooii kpumuHonoruu B CIIA, kak noJuTHYECKUAN

T'ymanimapui cmanoapmu npasoux cucmem y Cy4acHOMy C8imi:
BUKIUKU, PiLUEeHHS, MeHOeHYI] 16 mpasns 2024 p.



16

aKkT, B KOTOpPOM YIOp JEJaeTcsi Ha CTaTyC-KBO W CYLIECTBOBAaHHWE OTHOILICHHIA
OCHOBaHHbIX Ha cwuue.[9, ctp. 317-341 | CuuraeM HYXHBIM OTMETUTh, YTO
UCCIIEOBATENb, OCHOBBIBAS CBOIO TEOPHUIO, HCXOAWI W3 MPEANOCBUIKH, 4YTO
KOHIEMIIMSA MPECTYIUICHUs pa3padaThiBaeTCs JIIOJAbMH, KOTOpbIe (DaKkTUYECKU
OCYILECTBIISIFOT TOCYJapCTBEHHYIO BJAacTh, a IMPECTYIUICHUE HE CYIIECTBYET B
O0OBEKTUBHOM pPeayibHOCTH, MPEJCTABIISAS TOJBKO aKT, CUYUTAIOIIMICS MPECTYIIEHUEM
npaBUTENbCTBOM. OTcroAa CHEAYeT, 4YTO MPECTYIUIEHUE pPacCMAaTPUBAETCA Kak
MOJIMTUYECKHUH aKT, KOTOPBIA pa3paboTaH Ui 3allUThl HHTEPECOB TOMHHHUPYIOIIEH
rpynnsl B yuiepO JOMUHUPYEMOM TPYIIIIbIL.

P. KyuHHu cuutasi, 4To OOBEKT KPUMHUHOJIOTMHA HEU3MEHHO HCIOIb3yeTCs
CUCTEMOM ISl pEUHTErPALMH CYIIECTBYIOMIMX COLMAIBHBIX OTHOIIECHUM, U €CIIU €ro
HEJb3s MCIOJIb30BaTh, TO €r0 CJIEAYET UTHOPUPOBATh. JTOT BBIBOJ MPHUBEN €ro K
MPUHATUIO PAIUKAIBHOW MO3UIMHU, B KOTOPOH (POPMUPYIOTCS HOBBIE COLMATIbHBIC
peayiud, OCHOBaHHbIE Ha OoJiee cOaJaHCUPOBAHHBIX COIMAJIBHBIX OTHOIIEHUSX.[9,
ctp. 317-341]

B cBoeit pabore ,,ComnmanibHbie peanuu mpectynHoctu” Puvapn Kyunau
IIPEACTABIISIET CIEAYIOIIHE OCHOBHBIE WJEH, HM3BECTHBIE B KPUMHHOJIOTMYECKHUX
UCCIICIOBaHUX Kak ,,nipeanoxenns P. Kynuuu" [10, ctp. 15-23]:

1. [IpecTynmHOCTE OIpenesnseTcsl Kak NOBEACHHE YEIOBEKa M CO3JaeTcs
YIIOJIHOMOYEHHBIMHM areHTaMu B MOJIMTUYECKH OpraHu30BaHHOM obiectse. [10, cTp.
15-23] Puyapn Kyvnuu cuuraer yOuiCTBO HE I€BUAHTHBIM MOBEJIECHHUEM, a TPOCTHIM
MOCTYNKOM, BHECEHHBIM B CIHUCOK TMPECTYIUICHUN Jula, YINOIHOMOYEHHBIMH,
HalpuMep, OpraHaMH YroOJIOBHOTO IpecienoBaHus. KoHIenmus mnpecTyrieHus
MOET CYIIECTBOBATh TOJBKO B TMOJUTHUYECKH OPraHU30BAHHOM OOIIECTBE,
MOCKOJIbKY 3a MpeJeIaMu rocyJapcTBa B MPUMUTHUBHBIX OOIIECTBAX HE MOMKET OBITh
HU KOHUEMUMU NPEeCTYIUICHUs, HU anmnapara rocyJapCTBEHHOTO MNPUHYXICHHUS,
KOTOPBIU MPOJBUTAET MHTEPECH JOMUHUPYIOIIEN COLIMATIbHON IPYIIHI.

2. VYronoBHBIE 3aKOHBI C(HOPMYIUPOBAHBI TAKUM 00pa3oM, 4TOOBI OMKUCAThH
MIOBEJICHUE TEX, KTO BCTYNAET B MPOTHBOPEYHE C MHTEPECAMHU COLMAIBHBIX TPYIIIL,
KOTOpBbIE MMEIOT MpaBO 3aHUMaThca noiutukoil. [10, crp. 15-23] U3 stoit uaeun
ClIelyeT OOWH M3 OCHOBHBIX acnekToB Teopun Puyapna KyuHHH, KoTOpas
3aKJIF0YAETCS B CYLIECTBOBAHUH, MPEXKAE BCErO, PA3JINYHBIX COLMAIBHBIX KaTETOPHil,
KOTOpBIE HAXOASATCS B IMOCTOSHHOM aHTaroHu3Me. OTOT KOHQIMKT MPUBOAUT K
3aXBaTy rocyJapCTBEHHOU BJIacTH 0oJiee CUIIbHOM COLMAIbHON KaTeropueil, kotopas
HAYMHAET  NPOJABHUraTh  CBOM  COOCTBEHHBIE  HWHTEPECHl  IMOCPEACTBOM
3aKOHOJIATEIBHOrO akTa. HHTepechl NOMUHHUPYIOIIEH KaTeropuu MpOTUBOpEYaT
MHTEpecaM JOMUHUPYEMOH KaTeropu, YTO MNPUBOAUT K KPUMHUHAIU3ALMU
MOBEJCHUSI YJICHOB TMOCJIEIHENH MJisi MPOABUKEHUS HHTEPECOB JIOJEH, KOTOpbIE
(akTHUecKku 00JIa1aI0T rOCYIapCTBEHHOMN BJIACTBIO.

3. VYTOJ0BHBIE 3aKOHBI PUMEHSIOTCS CIOSAMHU OOILECTBA, KOTOPbIE UMEIOT
npaBo oOecreunBaTh COOMIOJACHHE W aJAMUHUCTPUPOBAHHE YTrOJOBHOTO mpasa. [10,
ctp. 15-23] Dto0 yTBEepKIeHHWE BBIABUIA€T HA MEPBbIM IUIAH JAPYIYI HIEIO,
KaCaloIlyIoCsl TMPUMEHEHHs] YTOJIOBHOTO 3aKOHOJATENbCTBA, KOTOpoe Tpelyer
HaJu4Msl anmnapara TroCyJapCTBEHHBIX CIY)KallUX, KOTOPBIM MOYKET HNPUMEHSTH
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YTOJIOBHOE 3aKOHOAATENIbCTBO JJIsl JOCTHKEHHSI CBOEH OCHOBHOM LEIH, @ UMEHHO
3aIUThl HTHTEPECOB JIOMUHHUPYIOIIEH KaTErOpUH.

4, Pa3paboTka moBeeHYECKUX IIA0JIOHOB MO OTHOIICHHUIO K YTOJIOBHBIM
3aKOHaM. YTBEp)KIaeTcs, YTO TOBEJACHUECKHE MIa0JOHBI CTPYKTYpUPOBAHBI IO
CerMeHTaM o00llecTBa KJIACCU(PUIIMPOBAHHBIM 1O KPUTEPUIO OTHOLICHUS K
YTOJOBHBIM 3aKOHaM, M B 3TOM KOHTEKCTE€ TaKXE€ YCTAHABIMBAIOTCA JIMIIA,
YYACTBYIOILLHUE B AEHUCTBUIX, KOTOPBIE AEMOHCTPUPYIOT OTHOCUTENBHYIO BEPOATHOCTD
TOT0, YTO OHU OyayT KiaccuduuupoBaHbl Kak mpecTynmHukd [1 ctp. 299]. Puuapn
KynnHn oTmedaer, dYro oOmIECTBO pa3padaThiBacT OMpPEACICHHBIE MOJEIH
MOBEJEHUS, KOTOPBIE JTOJKHBI COOIOATHCS €ro YieHaMH, U JII000€ OTKIIOHEHUE OT
CYILLECTBYIOILLEH MOBEIECHYECKON MOJENN ABIISIETCS IPUYMHOM, KOTOpas MPUBOAUT K
HAaJ30py 32 3TUM YEJIIOBEKOM M YBEIMYEHHUIO BEPOSITHOCTU TOTO, YTO YEJIOBEK OyneT
MI0/I03PEBAThCSl B COBEpUIEHUHU TpecTyruieHus. [loBeneHue mrofei, COCTABISIIONINX
CETMEHT O0OIlecTBa, HE HUMEIMMA 3PPEKTUBHOrO AOCTyNa K TIOCYIapCTBEHHON
BJIACTH, BBI3bIBAECT OOJIbLIE MOAO3PEHUI, YeM IOBEIEHUE TeX, KTO 00Jaaaer
roCyJapCTBEHHOM BJIACTBIO, ITOCKOJIBKY IOCIEAHHUE OIACAIOTCS, YTO MEPBBIE MOTYT
MIPOJIBUTaTh CBOM MHTEPECHI B yIIIepO MHTEpECcaM MpaBsIIel KaTerOpHH.

5. CounanbHas pEeaIbHOCTh NPECTYIUICHUS OINPENENSIETCS
dbopMynupoBaHHEM W  NPUMEHEHHEM  YrOJIOBHBIX  3aKOHOB, pa3pabOoTKoM
MOBEJICHYECKUX IA0JIOHOB, MPEJCTABICHHBIX B OINPEACIICHUSIX NPECTYIUICHUH, U
MMOCTPOCHUEM YTOJIOBHBIX KoHuenuuit. [10, ctp. 15-23] Ucxons u3 uaen o Tom, 4TO
KOHLIETILIMS TMPECTYIJIEHUs HE CYUIECTBYET B OOBEKTUBHOM peajsbHOCTH, Puuapn
KyunHHH mpUXOIUT K BBIBOAY, YTO OHA Pa3BUBAETCS BMECTE C PACIIMPEHUEM YHCIIA
MOCTYINKOB, KPUMHHAIU3UPOBAHHBIX YTOJOBHBIM 3aKOHOJATEIbCTBOM M MOJENEH
MOBEJICHUS, CAHKIMOHUPOBAHHBIX MPUMEHEHUEM YTOJOBHOW OTBETCTBEHHOCTU H
HaKa3aHUs.

6. Konnenuust npectryruieaus: GOpMUPYETCS U pacIpOCTPAHAETCS B CIIOSIX
o0II1ecTBa ¢ MOMOIIBIO0 PA3IUYHBIX cpeacTB uHbopmarmy, [10, ctp. 15-23] npaBuio
OTHOCsIIEeCs K MyOIMKaIMKM MOJOXKEHUI YroJOBHOTO 3aKOHOJATENIbCTBA C LIEJBIO
MPOBEJCHUS KaK OOIIETo, TaK U CIIEHUAIBHOTO IPEyTPEXICHUS.

CuuTaeM HYXHBIM OTMETHTh, 4TO Puuapn Kyunnu He Obl1 aOCONMIOTHO
OpPUTMHAJICH B CO3/JIaHUM CBOEH TEOpUM U Kaxaas U3 ATUX 6 uaell moijiyueHa u3
KPUMHMHOJIOTUYECKON pabOThl, HAMMCAHHOW 3a0JIT0 JI0 3TOro. TakuMm oOpa3om,
MEepBOE MPEIJIOKEHUE JICKUT B OCHOBE MHTEPAKIIMOHUCTCKOM MEpCIEeKTUBHI,
COrJacHO  KOTOpPOW  OTKJIOHEHHME  ONpelesieTcs  COLUMANbHOW  peaklHew,
HaIpaBJICHHOM MPOTUB HEro, BO3HMKAET KaK OIEHKA HEKOTOPBIX JIOAEH IO
OTHOUICHHWIO K JEHUCTBUSIM U XapakTepuctukam apyrux Jmoaen[l0, crtp. 16].
Kpumunonor I'. Bonag Bmuser Ha P. Kyunau B dopmynupoBanuu wuaeu
(npennoxxenuit) 2 u 3. Takum obpazom Bona yTBepknan, 4to ,,8cakuil pas, Ko20a
2PYNNOBOI UHMEPeC MOoXdCem Habpamb HAubOIbULee KOIUYeCm8o 20710C08, OH Oyoem
onpeoensimos, eciu GopMyIuUpo8ams, HOBbI 3AKOH, KOMOPbIL MOPMO3UM UHMEPECyl
npomusocmosawet epynnor’[11, ctp. 208], a 3-e npemsioxKEHUE HCXOIUT U3
YTBEPKIECHHUS ,,T€ KTO SBIISIFOTCS YACThIO 3aKOHOAATEIBHOIO OOJIBIIMHCBA, MOJTYyYarOT
KOHTPOJb HaJ MOJUTHUYECKON BIACTHIO M JOMHHUPYIOT B TOJHMTHKE, MPUHUMAs
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pEIIeHUsI O TOM, KTO, BEpOSITHO, OyZIeT y4acTBOBaTh B HapylieHuu 3akoHa”. [11, ctp.
209] OtmMeTuM, 4TO STUMH YTBEPKICHUSMU OTPULIAECTCS KOHILIENIUSA JISTUTUMHOCTH
rocyJapCTBEHHON BJIACTH, PENPE3CHTATUBHOCTH JIUII, HAXOSIINXCS Y BJIACTH, U UEs
O TOM, YTO 3aKOH IPEJICTaBIIAECT COOO BhIpaKEHUE CYBEPEHHOM BOJIM Hapoja. Takum
oOpazoMm Bonn cumTan, dro JroAM, KOTOpble  (paKTUYECKH  00JIaJaroT
roCyJapCTBEHHOM BJIACTBIO, MPaBAT MCKIIOYUTEIBHO B CBOMX HMHTEpECax, 4emy
CIIOCOOCTBYIOT TPHUHSTHUE 3aKOHOB M KpUMHHAIM3alUs (PAKTOB, KOTOPHIE MOTYT
HAHECTH UM ymepo.

OpHako HEOOXOAUMO CAENIaTh YTOYHEHUE, KOTOPOE OTJIMYAET TaHHbIE TEOPHH,
Bonn roBopun o KOHGIMKTE MEXIy HHTEPECAMH OPTaHW30BaHHBIX TPYMM, B TO
BpeMs kKak KynHHU TOBOPHUT 0 KOH(IIMKTAX MEXIY ,,CErMEHTaMu~ oOlIecTBa, [1, cTp.
299] kortopele pa3neNSIOT OAHUW W TE€ K€ LEHHOCTH, HOPMBI M HJICOJIOTUYECKHUE
OpUEHTAllUM, HO OHU MOTYT OBIThb WJIM HE OBITh OPraHU30BAHBI JIJISl 3AIIUTHI 3THX
LIEHHOCTEH, a TaKK€ MOTYT MMETh MUHUMAalbHYIO opranuzanuto. [11, ctp. 279]
Otcroga cnegyer, 4To TeopHsi, mpojaBuraeMas Boimom, MOXET OOBSICHUTH TOJIBKO
OTPaHUYECHHOE KOJIMYECTBO IIPECTYIUICHUM, HApUMEp, TEPPOPU3M, KOTOPBIH, IO
NPU3HAHUIO, TPEJICTABISIET COOOW MPECTYIUIEHHE COBEPIICHHOE TPYMION JIOACH,
OpPraHM30BAHHBIX U NPOJABMKEHHUS COOCTBEHHBIX HHTEPECOB, HO HE MOXKET
OOBSICHUTH HAaMEpPEHHE 4EJIOBEKa, COBEPIIAIOLIET0, HampUMep, Kpaxy IO
MaTepUaJbHbIM NMPUYMHAM, HAJESCh HA He3akOoHHOe oborameHue. Teopus Kyunnu,
HaIlPOTHUB, MOXET OBITh MCIOJIb30BaHa /Il OOBACHEHUS BCEH MaqUTpPbl MPECTYITHBIX
JESHUM, TPU 3TOM aBTOP YTBEP)KIAET, YTO UPPALMOHATIBHBIE U UMITYJILCUBHBIE JIFOAU
TaK)Ke MPEJCTaBISAI0T COO0M CEerMeHT OOIIEeCTBa, KOTOPbIA MMEET 00IIMe EHHOCTH,
HOPMBl M HJEOJIOTHYECKHE OPHUEHTAI[MU, XOTS 3TOT CErMEHT HE OpPraHM30BaH B
KaKyro-nmu00 Tpynmny HHTepecoB. VX mMoBeAeHHE OMNpeAenseTcsl Kak MpPecTymHOe
JOJIbMU, KOTOpbIE 00JaAat0T OOJIbIIEH BIACTHIO W JIENAIOT 3TO IS 3allUTHI CBOUX
uHTepecoB. B 4-M mpennokeHUM HUCHoONb3yeTcss Teopus AudepeHnnaabHONn
accouuanuu CasepseH/la O TOM, YTO pa3HbIe CETMEHThI OOIIECTBA MMEIOT pa3HbIE
MOBE/IEHYECKUE MIAa0JIOHBI 1 HOPMATHUBHBIE CUCTEMBI, KaXKJasi U3 KOTOPBIX U3ydaeTcs
B CBOEHU COIMANIBbHOU W KyJIbTypHOU cpene. [11, ctp. 279] Takum obpazom, Kynnuu
10 MPaBy OTMEYAET, C OJHON CTOPOHBI, BAXHOCTH BIIMSHHS OKPY>KArOUIEH Cpellbl Ha
MOBEJICHUE YEJIOBEKA, a C JIPYroil - MOAYEPKHUBAET CYIIECTBEHHOE Pa3IMuue MEXKITY
HOpPMaMH, NPUHATHIMH Pa3IMYHBIMU COLIMATBHBIMH KATErOpUsMU, Ha KOTOPHIE
BIIMSIIOT KaK MX UHTEPECHI, TaK U YPOBEHb WX oOpa3zoBaHus u npodeccuid. [locnennue
nBa mnpeioxkeHus KyMHHU OCHOBaHbI Ha COBPEMEHHOM COIMOJIOTMM 3HAaHUM,
KOTOpasi yTBEPKAAET, YTO MHUP, B KOTOPOM MBI )KMBEM, B OCHOBHOM CYOBEKTHUBEH U
couuangpbHO TOCTpoeH. [4, ctp. 379-380] HccnenoBarenb NPUXOAUT K TAKOMY
BBIBOJYy, HaUMHAasl C IJICHAPHOW MOAJNEPKKU HUJIEU CYOBEKTUBHOCTH OKPYXKAIOIIETO
HAaC MHpa, B COOTBETCTBHUU C KOTOpPOH JIOAM BOCHPUHMMAIOT MHUp, HAuWHAas C
COOCTBEHHBIX UJCH U yOKICHHM, HE UMes JOCTyNna K OOBEKTUBHOM pealbHOCTH, Ha
KOTOPYIO HE BIHUSET UX OMBIT. TakuM 00pa3oM, MPECTyMHOE MOBEACHUE OTIUYAETCS
OT HEKPUMHUHAIBHOTO MTOBEACHUS TOJBKO TEM, YTO CUUTAETCSA TAKOBBHIM a0COTIOTHBIM
OOJIBIIMHCTBOM HACEJICHHS, a TMPECTYIUICHHE HE CYIIECTBYeT B OOBEKTHBHOU
pEaIbHOCTH, a TMPEACTAaBIIeT COOOW TOJNBKO OTHOCHUTEIBHYIO KAaTETOPHIO,
OTIpe/CNsAEMYyI0 JIIOJbMHU, OOJIAJAIONIMMH TOCYJapCTBEHHOW BJIAacThiO. TakuMm
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o0pa3oM, pa3WyHbIe KOHIICTIIMH MPECTYIMHOTO JACSHUS MOTYT OBITh CO3JIaHBI U
IPEACTABIEHBI KaK YacTH IMOJUTUYECKOrO Mpolecca MPOABHKEHUS ONPEIEICHHOTO
HaOopa LeHHoCTel U uHTepecoB.[4, cTp. 379-380]

OObsicHsisi cBoto Teoputo KyuwHHU 3akmodan: ,,KOHIENIMU YOUMCTBA...
MOCTPOEHBI ¢ HAMEPEHUEM TOJBKO YJIOBIETBOPUTH BOOOpakeHHEe. Mbl puHUMaeM
OJIHM PEAIbHOCTH, a HE JIPYyTHE, IOTOMY YTO Y KOrO-TO BCErAa €CTh YTO 3allUIIaTh,
YBEKOBEUYMBAS OIPENICICHHOE BHJICHUE PEAIBHOCTH... PEATBHOCTh NPECTYILICHUS,
KOTOpasi CTPOMUTCS JUIsl KaXKJOro M3 HAC, TE€X, KTO HAaXOJWUTCA y BIJACTH, - 3TO
peanbHOCTh, KOTOPYIO Mbl UCHBITBIBAEM HUCKYIIEHHE MPUHATh KaK CBOIO
coO0ctBennyro. Iloctymast TakuMm 006pa3oM, MBI COTJIalllaeMcsl C TEMH, KTO o0iagaer
BJIACTHIO W TOJHOMOYMSIMHU MPETBOPATH B KU3HH CBOU JICUCTBUS, KOTOPBIC JIyYIle
BCero nmpoaBuraroT ux uarepecsl."[10, ctp. 304] M3 3TOM HUTATHI MBI BBIIEIISIEM, YTO
pa3Hoo0Opa3ne MPeCTYIUIEHU, NMPeAyCMOTPEHHBIX 3aKOHOJATENbCTBOM, OTIMYAETCA
TOJIbKO M3-32 BOOOpa)KeHUsSI TeX, KTO JCUCTBUTEIBHO OOJAJaeT roCyJapCTBEHHOM
BJIACTBIO WM MBITAETCS HA 3aKOHOJIATEIbHOM YpPOBHE HIPOJBUTaTh CBOU WHTEPECHI.
OO111ecTBO, IO MHEHUIO KPUMHUHOJIOTA, HE CIIOCOOHO CPOPMYIUPOBATH COOCTBEHHOE
BHUJICHUE OTHOCHUTEJIBHO KOHUEHIHMH MPECTYIUICHHS, HO MPUHUMAET KOHIIEIIIHIO,
MIPOJIBUTAEMYIO ITPABUTEIBCBOM 3aKOHOJIATEIBHO.

OTrMeuaeM, 4TO MOCJIEAOBATENN 3TOM HOBOW KOHUEMIIMM OTBEPTalOT HICIO O
TOM, YTO TpaBO OyAeT MPEACTABISATH BOJIIO OOJBIIMHCTBA, BO3BEJICHHYIO B paHT
3aKOHA M YTBEPXKIAIOT, YTO JEBUAHTHOE MOBEACHUE HE SIBJISETCS HU PE3YIbTaTOM
NEUCTBUSI BHEIIHUX CHUJI, HU PE3YJIbTaTOM BHYTPEHHUX BIHUSHHUMN, HO TPOJYKTOM
cB0OOHOM BoiM. [IpecTynmHUK cuuTaeT ceOsi 4eTOBEKOM CO CBOOOJI0M BBIpaXKEHUS,
HaJIeJICHHBIM HE MoJyiexkarniedl BiusHuo Bojei.[8, ctp. 200-202] B obocHoBaHuU
ATOM KOHULEMLHUU aBTOPbl MCXOAST M3 PACCMOTPEHHMsI TOTO, YTO YEJIOBEK HaJEJeH
MHTEJUIEKTOM M Pa3yMOM, U MMEHHO 3THU JIBE€ XAPAKTEPUCTUKH JIEKAaT B OCHOBE
o0bsicHeHus ero noseaeHus.[1, ctp. 58] Takum oOpa3om, JrOH CIIOCOOHBI TTOHSTH
ce0s W MOATOMY OHU OyAyT NEWCTBOBATH MJIs MPOJABUKEHUS CBOUX COOCTBEHHBIX
uHtepecoB. [12 ctp. 59] Kpumunonorn o0OGOCHOBBIBAIOT KOHIICHIIMIO CBOOOIHO
BbIOpAaHHOTO  ueJjoBeueckoro mnoBeneHus. C TOYKM 3peHuss OSTOM Teopuu
MPECTYIUIEHUE CJEAyeT pacCMaTpuBaTh KaK MPOAYKT HHAUBUIYAIbHON BOJIH
YeJIOBEKa, KOTOPBIM MEpe] COBEpIICHHEM JICHUCTBUS AHAIM3UPYET MHUHYCHI
COBEpUIEHUS NPECTYIUICHHUS], TO, YTO OH MOKET BBIUTPATh, @ TAKXKE TO, YTO OH MOKET
notepATh.[4, cTp. 82] OTa TEopus OTPULIAET KAaK BHYTPEHHUE, TaK W BHEIIHHE
MIPUYUHBI COBEPIICHUS NMPECTYIJICHUSI, 000OCHOBBIBAsI BUJIEHUE B COOTBETCTBUHU C TEM,
YTO Ka)KIbli YEJIOBEK BHIOMpAET MPECTYNHOE IMOBEAEHUE, OCO3HABAS COLMAIbHYIO
ONIACHOCTHb COBEPILIECHHOIO IEUCTBUS U MOCIEACTBUS, KOTOPBIE IPOUZOUTYT.

Ccblnasch Ha KPUTUKY ITOM TE€OPUH, MBI JIOJIKHBI OTMETUTh, YTO OHA HE MOXKET
CIIy)KUTh OOBSCHEHMEM COBEpIIEHUS MPECTYIUICHUH 1O HEOCTOPOKHOCTH,
CaMOYBEPEHHOCTH WJIM MPECTYMHOM XaJlaTHOCTH, MOCKOJIbKY B CIy4ae COBEPILICHUS
MPECTYIJIEHUHM 110 HEOCTOPOKHOCTU YEJIOBEK OCO3HABAJ OMACHOCTh CBOETO JEHCTBUSA
WM Oe31eNCTBUS, MPEIBUJIET TOCICACTBUAS CBOETO IMOCTYMKA, HO CYUTA, YTO WX
MOXHO OyneT wn30ekaTh, WJIM HE OCO3HABaJl MPECTYMHOTO  XapaKTepa CBOETO
NEUCTBUA WM Oe3MelCTBHsI, HE TMPEABUIET BO3MOXKHOCTH €€ MPECTYITHBIX
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TOCNIENCTBUM, XOTA JOJDKEH ObUI M MOT MX npeasunerh'. Kpome Toro, teopus
CBOOOJTHO BHIOPAHHOT'O TIOBEICHUS TAK)KE€ HE OOBSICHSET KOHIICTIIMIO MPECTYTICHUH,
COBEpILIEHHbIX B cocTossHuu addekra. CrenoBarenbHO, Mbl MOXEM MPHUHATH ITY
TEOPUIO JINIIb YACTUYHO, TOCKOJIBKY OHA IPUMEHHUMA TOJIBKO K TEM MPECTYIUICHHSM,
COBEPUIEHHBIX C MPSAMBIM WJIH KOCBEHHBIM HAMEPEHUEM.

AHanu3 KOHLENIMU CBOOOJHO M30PAaHHOTO YEJIOBEYECKOrO MOBEACHUS
OPUBOAUT HAC K BBIBOAY, YTO YIOJIOBHOE IPAaBO C €ro CUCTEMOW CaHKIUH H
KpUMHHOJIOTUSL ¢ OpoOiemMamMu  NPEeAOTBpalleHUsT U pecouuaIn3alnuu
MpaBOHAPYLIUTENsI OECIONE3HBI B OTHOIIIEHUH TOTO (DaKTa, YTO MPECTYIMHUK HAJEICH
cB0O0O/ION BBIpaKEHUS M TOBeACHUA. [IpecTymHUK HUYEro He JenaeT, KpoMe Kak
BBIPAKAET NPOTECT MPOTUB HECIPABEIJIUBBIX COLMAIBHBIX CTPYKTYp, KOTOpPHIE HE
00ecrneYnBalOT PealbHOrO MOJIUTHYECKOT0, IKOHOMHUUYECKOTO, colMasibHOrO [13, cTp.
82-83] wmnm KyJapTYpHOTO paBeHCTBAa. B pesynbraTre ecTb HE NPECTyIHHUKH, a
KPUMUHOTE€HHbBIE COLIMANIbHbIE CUCTEMBIL.[ 14, cTp. 111 ]

[TostoXKuUTENBHBIE ACTIEKTHI 3TOM TEOPUU HPOSBIIAIOTCSA B TOM, YTO KPUMUHOJIOT
OTMEYAeT BAXHOCTh CYILECTBYIOIIETO TOCYJAapCTBEHHOIO MOPSJKa, (QOpMbI
IIPaBJICHUS, MOJUTHYECKOTO PEKMMA U YPOBHS XU3HHM B OTHOLICHHWH IPECTYITHOIO
MOBE/ICHHUS, BUJS B COLIMAJILHOM HEPABEHCTBE OCHOBHYIO NMPUYMHY, MOOYKJAOIIYIO
YeJIOBEKa COBEpIIaTh NpecTyIuieHus. KyMHHM 3aHMMaeT MO3WLHI0, JOCTOWHYIO
MO3ULIUK JIPYTUX HCCIEHNOBATENIed, KOTOPbIE, KaK MPABWIO, BUAAT B IPECTYITHUKE
OCHOBHYIO NpPHUYHMHY CTpPaJaHUid >KEPTBbI, KOTOpas HAHOCHUT yliepOd Hauboiee
BAKHBIM COIIMAIBHBIM LIEHHOCTSAM, B pE3yJbTaT€ 4Yero HEOO0XOJUMO TOJIaBHUTh
MPECTYIHOE MOBEACHUE W TMPHUBJIECYb MPECTYNHUKA K YTrOJOBHONH OTBETCTBEHHOCTH.
KpuMHHOIOT aHanu3upyeT NpecTynHOe MOBEACHHE BO BCEH €ro CII0KHOCTHU, MPUAS K
BBIBOAY, 4YTO CHWXXEHUE YPOBHS MPECTYNHOCTH BO3MOXXHO TOJIbKO B cllydae
pedopMHUpPOBaHUS CYHIECTBYIOUIETO TOCYAApPCTBEHHOTO MOPSAAKA, KOTOPbIA HE OyAeT
PYKOBOJICTBOBATbCS MHTEPECAMHM COLMAIBHON KaTeropuu, Koropas (akTHuecKu
o0JaraeT rocyaapCTBEHHOM BIAcTbhiO, HO OyJeT MPOJBUraTh MHTEPECHI Pa3IMUHBIX
CJI0EB O0IIEeCTBA.

PaccMmaTtpuBas KOHLENUMIO aHIVIMMCKOM IIKOJbI HOBOW KpPUMHHOJIOTHMH, MBI
JIOJKHBI OTMETUTh, 4TO uccaenoBarenu An Tewnop, [lon Yonron u Ixok SHr
MOPOXKAAIT PATUKAIBHYI0 WIH KPUTHYECKYIO KPHUMHHOJOTHIO. JTa Teopus
HEOMAaPKCUCTCKOW OPUEHTAIMH MOSBIIsIETCs Tociie myonukaruu B 1973 u 1975 romgax
IBYX BaxkHbIX padot: 1. Teinmop U., Yonron II., SAur k., HoBas kpuMuHOIOTHS: K
COLMAIbHOM Teopuu AeBHaHTHOCTH, JIoHnoH, Pyrnemx um Keran Ilon, 1973; 2.
Kputnueckas xpumunonorus, Jlonmon, Pyrtaemx u Keran Ilom, 1975. ABrtops
0000IIaI0T KPUTUYECKHE TEOPUM KPUMHUHOJIOTMU M TPOBOJAT HEOMAPKCHUCTCKYIO
KPUTHKY COBPEMEHHOTO ofImiectBa. [15] AHriauicKkue KPUMHUHOJOTH TPEaJiararoT
(dbopMalibHYI0 OOBSICHUTENIbHYIO MOJI€Nb MPECTYIUICHHs, KOTOpast Obuia Obl HUYEM
UHBIM, KaK pe3yJbTaTOM KOH(MIUKTHOTO COCTOSIHMSI MEXIy YEJIOBEKOM U
MOJIUTUYECKUMU W 3KOHOMHYECKHMMH  CTPYKTYpaMH, XapakKT€pHbIMH  JAJIs
kanutanm3ma.[16, crp. 203-205] CunmTaeM HyXHbIM OTMETUTh, YTO JAHHBIE

1 COD Nr. 985 din 18-04-2002 CODUL PENAL AL REPUBLICII MOLDOVA* Publicat : 14-04-2009 in Monitorul
Oficial Nr. 72-74 art. 195 Versiune in vigoare din 12.01.19 in baza modificarilor prin LP245 din 15.11.18 MO462-466
din 12.12.18 art. 774 art. 18

Miscnapoonuil Hayko8o-npaKxmudHull KoHepec



KPUMHHOJIOTM  TMOAYEPKHYJIM CBSI3b MEXAY MOJUTHYECKOM HSKOHOMHUKOW H
(eHOMEHOM MPEeCTYMHOCTH. DTa HJied BaKHA, MOTOMY uTo Teisiop u ero KoJuieru
(1973) yTBepkAarOT, YTO aHadu3 CYIIECTBYIOIIEH TMOJUTUYECKOW CHUTYaIUH
MIOMOTaEeT MOHATh MPOUCXOXKIEHUE JEBUAHTHOTO aKTa. [5, cTp. 82] Mbl Habm01aEeM
CBSI3b C WHACSIMH, NOpoJABUTacMbiMU KyWHHH, TIOCKOIBKY UM aMEPUKAHCKHI
UCCIIEN0BATENb, U AHITMHCKUE KPUMHUHOJIOTH UCXOIWIIA U3 IPOTUBOPEYUBOM TEOPHH,
Ha0MI0/1asi KOH(JIMKT JIMYHOCTH C CYIIECTBYIOIIMMH COLMAJIBHBIMU CTPYKTYpaMmH.
CyliecTBEHHOE pa3iiiuue MEXAy aMEPUKAHCKONW W aHTJIMKUCKOM NIKOJaMU HOBOM
KPUMHUHOJIOTUU IPOSIBISIETCS. B OCHOBHOM B TOM, 4uTO SH Teiop, Ilon Yonton n
Jbkok  SIHT  MOAYEpPKMBAIOT  MHAUBUAYaJdbHBIA  KOH(MIUKT  YelOBEeKa ¢
CYLECTBYIOIIMMH COL[MAIBHBIMA CTPYKTypaMu, U KyHMHHM OTMETHI HE CTOJIBKO
WHJUBUYyAIbHBIA  KOH(MJIUKT, CKOJBKO TOT, KOTOpPbIA (OPMHUPYETCS MEXAY
Pa3IMYHBIMU CYIIECTBYIOIIMMU COLIMAIBHBIMU CTPYKTYpaMHu.

Ota Teopus XapaKTEpHU3yeT IOJIOKEHUE NMPECTYIHUKA B JBYX HIIOCTa3ax: OH
ABJIIETCS JKEPTBOW Kak OOIIeCTBa, TaK M YTOJOBHOTO MPAaBOCYAUsA. MBICIUTEIH
CUMTAIOT, YTO OJHUM U3 OCHOBHBIX KpPHUMHUHOIEHHBIX (DaKTOPOB SBIISETCS
HEPaBEHCTBO BO3MOXXHOCTEH, IIPUCYIIEE COBPEMEHHOMY KaIllUTAJIUCTHYECKOMY
oOLIeCTBY, BOSHHMKAIOUIEE B PE3YyJIbTaTe KJIACCOBOIO M ME€H/IEPHOIO0 HEPABEHCTBA WU
THUYECKOro HepaBeHcTBa. [15] Takum oOpa3zom, couuanbHOE HEPaBEHCTBO
ONpENENSIET NMPOUCXOKACHUE MPECTYITHOTO aKTa, U YEJIOBEK BBIHYKJIEH COBEPIIATH
MPECTYIJIEHUE, HE HMesl JAPYrod BO3MOXKHOCTH BBIPa3UTh CBOE HECOIJIacue ¢
MTOJIUTUKOW, TPOJBUIAEMOM TOCYAApCTBEHHBIM PYKOBOACTBOM. IIpecTymHux
MO3ULIMOHUPYETCA KaK >KepTBa OOILIECTBa, OyAy4Yd OCYKIEHHBIM OKPY>KaIOIIMMH 32
coBeplleHrue mpectyruieHus. KpoMe Toro, oH Takke OCYXIEH 4Yepe3 YroJoBHOE
npaBocyaue. Takum 00pa3oMm, uHcchaeAOBaTellb MNPUXOJUT K  BBIBOAY, YTO
MPECTYIJIEHUE - ASTO TMOJUTUYECKUA aKT, MOCPEICTBOM KOTOPOTO MPECTYIMHHUK
BBIPAJKAET CBOM OTKA3 U HEJIOBOJILCTBO CYILIECTBYIOIIEH COLMAIBHOM OpraHU3allueH.

[TocnenoBaTenu 3TOM TEOPUU JIETAT MPECTYIHBIN aKT Ha MATh 3TanoB: [16, cTp.
203-205]

1) OtnaneHHble UCTOKM NPECTYMHOTO akTa (LUTHUPYEMbIE aBTOPHI CUUTAIOT
HEOOXOJUMBIM Pa3padoTaTh ,,MIOJTUTHUECKYI0 IKOHOMHUIO MPECTYMHOCTH, KOTOpas
npoaHaIu3upoBaia Obl AKOHOMHUKY IMPOMBIIIJIEHHOTO O0IIecTBa, OCHOBAHHYIO Ha
HEpaBeHCTBE B pacmpegeneHuu), [16, ctp. 203-205] yuuThiBasg, 4TO OCHOBHBIM
MNPECTYNHBIM  (AKTOPOM  SIBJISIETCS DKOHOMHMYECKOE HEPaBEHCTBO, KOTOpPOE
MPOSIBJISIETCS B KAMMUTAIMCTUYECKOM OOLIECTBE.

2) HenocpeacTBEHHOE MPOUCXOKACHUE MPECTYITHOTO akTa (3/1eCh HEOOXOIUMO
JOTIOJHUTH ,,[TOJINTUYECKYIO SKOHOMHUIO MPECTYMHOCTH  ,,COLIMAIBHON MCUXOJIOTHEH
MPECTYIMHOCTU , HA KOTOPYIO BO3JIOKE€HA POJIb OOBSCHEHUS MPECTYIMHOro BbIOOpa
muyHocTr)[16, ctp. 203-205]. DTOT 3Tam mposBISIETCS B TOM, YTO MPECTYIHUK
BBIOMPAET CIIOCOO COBEPIICHHS MPECTYIUICHHsI, YTOOBI BBIPA3UTh CBOE HECOTJIACHE C
CYILLECTBYIOILUM COLMATbHBIM MOPSIKOM.

3) Cam npectynHblii aKkT (NPECTyIUIEHHE KaK BpEOHbIA IOCTYIOK,
MIPEAYCMOTPEHHBI YTOJIOBHBIM 3aKOHOM, 3aTPAarvBaeT HWHTEPECHI, KacCaroIIHeCcs
LEHHOCTEH Pa3JINYHOr0 XapakTepa M BaXKHOCTH, TIO3TOMY HEOOXOAMMO pa3padoTaTh
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MOJIHYI0 COLMAJbHYIO TEOPHUI0 IPAaBOHAPYIIEHWH, KOTOpas YINIyOMT H3y4YEHHE
COI[MAJIbHOM JUHAMHUKH MPABOHAPYIICHHS U BBISICHUT B3aUMOCBSI3b MEXKY MBICIIBIO
u neiictBuem) [16, ctp. 203-205]. Ha aTOM 3Tame MBICIUTENHN CTPEMSITCS B KAUeCTBE
HEIN ONpPENeNUTh CBA3b MEXKAY CYOBEKTMBHOM U OOBEKTUBHOM CTOPOHOM
NpaBOHAPYIICHHS, a Takxke pa3paboTaTh MEXaHU3Mbl IYTEM  BBIICICHUS
3aKOHOMEPHOCTEH, BEAYIIUX K BEIOOPY OJHOTO BUA MPABOHAPYILEHUS a HE APYToro.

4) HemnocpencTBeHHOE NPOUCXOXKJIECHUE COLMATBHON peakuuu (aBTOPbI
mpeiaraloT  pa3paborarh ,,COMUANBHYIO TICHUXOJOTHIO COIUAIBHOM peakmuu’,
KOTopasi Morjia Obl OOBSCHUTH MPUYMHY IO KOTOPOM OOIecTBEHas peakius U
peaklys. OpraHoB NPABOCYAMS HA COBEPUICHUE IMPECTYIUICHUS SBIIAECTCS OYEHb
pasznoii)[16, ctp. 203-205]. HcciaenoBaHue MPECTYMHOTO TMOBEACHUS HE OBLIO OB
MOJIHBIM 0€3 aHaiu3a COLUMAIbHOM pEaKUUU KaK OJHOTO M3 METOJOB MOJABJICHUS
MPECTYIMHOTO TMOBEAEHUs, a Takke J(PPEKTUBHOCTU JEATEIBHOCTH OPraHoOB
YTOJIOBHOTO MPECIIE0BaHMsI, OOPIOLINXCS C POCTOM YPOBHS IPECTYITHOCTH.

5) Janekue UCTOKHU COLMANBbHON peakiuu (X CIeAyeT UCKaTh B COLUAIbHO-
MOJIUTUYECKUX CTPYKTYpax, XapaKTePHBIX IS KaMUTAIMCTUYECKOTO O0OIecTBa, a
Ui peaiu3alliy 1LEeJEeBOro 00bEeKTa HEoOXOOUMO pa3paboTaTrh ,,[IOJUTHUYECKYIO
DKOHOMHUIO  COLMAJIBHOM  peakuuu , KOTOopas IpOaHAIM3UPYeT TO, 4YTO
KalUTaJIUCTUYECKas YroJIOBHasg CHCTEMa IMpPEACTaBisieT co00ll HMHCTPYMEHT
rOCIIOJICTBA HAJl YA3BUMBIMU rpyrminaMu).[8, ctp. 200-202 ] Ml Habm01aeM TPSIMYIO
CBA3b C HUJAESAMHU, MpoABUTaeMbIMH KyWHHU, MpPH 3TOM AHIVIMWCKUE KPUMHUHOJIOTU
MPUXOAAT K BBIBOJY, YTO YIOJIOBHAsl CHUCTEMa MCHOJb3YETCA ISl MPOJBHIKECHUS
MHTEPECOB MPABUTENILCTBA B YIIEPO HACETIEHUIO.

CuuTaeM HY>XHBIM OTMETUTb, YTO OpUTaHCcKas Teopust HoBoil KpuMUHOIOTHH
pa3pabaThiBaeT  KOHLEMLHIO ,,JJ€BUAHTHOTO TMOBEACHHUS", KOTOPYIO MOKHO
paccMaTpuBaTh Kak IMOUIMHHOE YEJIOBEYECKOE NIEWCTBUE B LIEJIOM, a HE MPOAYKT
dbopM MHIWMBHIyaNIM3Ma WIM COIMAIBHOW TAaTOJIOTHM. B pe3ynbrare, OTKIOHEHHE
paccMaTpuBajIoCh Kak MPOSIBICHUE YEJIOBEUECKOTO pazHooOpa3us. Kpumunanuzanus
J€BUAHTHOCTH CUUTAJIACh COLMAIBLHOM MOTPEOHOCTHIO, HE CBSI3aHHOM C KayeCTBOM
noBefeHusi. Teitmop, YontoH wu SIHr yTBepXKgaidw, dYTO HEOOXOJAMMOCTh
KpUMUHAIU3AIMU JIEBUAHTHOTO TMOBEAEHUSA - HTO COIMaJbHAasg, 3KOHOMHUYECKas
GbyHKIUS, U 9TO, XOTSA ,,BO3MOXKHO, YTO B 3TOMCTHYHBIX OOIECTBAX OCBOOOXKICHUE
oT 000 MaTepuaIbHOW HEOOXOAUMOCTH KPUMHHAIM3UPYET JI€BUAHTHOCTH , MbI
JOJIKHBI MHJIUBUIYaIU3UPOBATh 3TH HOBbIE OOIECTBA, MO3ITOMY aBTOPbI BEPHYJINCH
K Mapkcusmy.[4, ctp. 356-357] KpumuHONOTH, MOAAEPKUBAIOIIME 3Ty IIKONTY,
CUMTAIM, YTO €IUHCTBEHHAS BO3MOXXHOCTb OOPOTHCSA C POCTOM IMPECTYMHOCTU - ITO
M3MEHEHUE COLMAIBHOrO MOps/iKa, & He MPHUBJICUYCHHE MPECTYIMHUKOB K YTrOJIOBHOU
OTBETCTBEHHOCTH. [15]

Ccbutasich Ha MPaKTUYECKYI0 MTPUMEHUMOCTh Teopur HoBoM KpuMHUHOIOTHH,
MBI JIOJDKHBI OTMETHUTh, YTO OHA MOJHOCTHIO OOBSICHSIET KOHLEMIHUIO MPECTYIUICHUH
Kak MaHu(ecTa, COBEPIIEHHBIX H3-3a JKEJIaHUS WM3MEHHUTHh OKPYXAIOUIMi MUp U
HEYJIOBJIETBOPEHHOCTH  CYIIECTBYIOIIMM COLMAJIBHBIM TOpAIKOM. B ocHoBe
MpecTyIUieHus1 Kak MaHu(decta MOryT OBITh Kak (puiocockue, MOIUTUYECKUE, TaK U
PENUTHO3HBIE UMEH.
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Baxnocte Teopum HoBoi KpummuHOmornu BeIpakaeTcs B TOM, 4YTO OHa
OOBSICHSIET NPUUYMHBI COBEPIICHHUS TSHKKUX TMPEJHAMEPEHHBIX MPECTYIUICHUH,
paccMmarpuBas MPECTYNHBIM aKT KaK BBIPAXKEHHWE CBOOOJHOW BOJM NPECTYIHHKA,
KOTOpasi Ha MpsMYIO CBsI3aHHAa C COLMAJIbHBIM HEPABEHCTBOM, OOILECTBEHHBIMU
npobsieMaMu, OTCYTCTBHEM DPEAKIMM BJIAcT€ Ha pPEalbHBII0 CUTYalMIO YSI3BUMBIX
KaTeropuu oOIIecTBa U HEBO3MOXKHOCTb M3MEHUTH HECIPABEIJIUBBIM COLMATBHBIN
ctpoil. Teopus HoBoli KpuUMHUHOJIOTMH TIyOOKO paccMaTpuBaeT MPUUYUHBI
COBEpIIECHUS TNPECTYIUICHUH, MOTHUBALUIO NPECTYIIHUKA, CBSA3b MPECTYIHOU
AESTeNbHOCTH C (OPMOHM TMpaBiCHUS M TOJUTHYECKHM DPEKUMOM TOCYIapCTBa.
Takxe, npoaHaTU3UpOBaHA THUMOTE3a, 4YTO KPUMHUHAIM3AUUsA MPECTYIUICHUN
OTPaXaeT COLMAIBHBIIA CTPOM, a KOHLENUHWSA MPECTYIHOrO JESHUS HE SBISETCA
o0ObeKkTHBOW. B KauecTBe mpumMepa, MOKEM NPUBECTH NECKPUMHUHAIM3ALUIO TAKUX
MPECTYIJIEHUH Kak 0e3pabdoThila M MNPOCTUTYLHs B OBIBIIMX CTpaHax wYjeHax
Coserckoro Coro3a nocie npoBO3IIIAIICHUs HE3aBUCUMOCTH.

MoxxeM noauToxuTh, yto Teopus Hosoil KpumuHOIOrMHM OYeHBb Ba)kHa B
W3YyYEHUU MOTHBALMM COBEPIICHMS MPECTYILIEHUS, KOTOPOE SIBIIAETCS YacCThIO
COLIMAJIBHOM PEeaNbHOCTH, MEHSIET €€ U Ompelessercs €. Buaenne u onpeneieHue
IPECTYNHBIX JEIHUN OTJIMYAeTCs OT OOIIecTBAa K OOIIECTBY, OH OJHOM COLIMAIbHOU
CTPYKTYpPBI K Opyroil. B Toxxe BpeMsi, COBEPILIECHHE IPECTYITHOIO ACSHUS SBISCTCA
CBOOOZHBIM BBIOOPOM UEJIOBEKa, y KOTOPOTO €CTh BO3MOXKHOCTb COBEPIIUTH
MPECTYIHOE JIEIHUE WM HE COBEPLIUTH €ro. PacMOTpeHHe MpecTyIHUKA TOIbKO Kak
KEPTBBI OOCTOSATEIBCTB, KOTOPOE BCTPEYAETCS B JIPYTUX TEOPHUSIX OAHOCTOPOHHE;
teopust HoBOW KpUMHMOJIOTMM HAa00OpOT pacCMaTpUBAET BAXKHOCTh KaXKIOM
JUYHOCTH, €€ >KeJlaHWE MPOTECTa U BO3MOXKHOCTh M3MEHUTHh WJIM MPOTHUBOCTOSTH
COLIMAIBHOM peanbHOCTH. CUMTaeM HYXKHBIM MPOJOJDKEHUE HUCCIEHOBAaHUS TEOPUU
HoBo#1 KpUMHUHONOTUYU B CIAEAYIOIIMX UCCIAEAOBAHUAX, KaK Ba)KHOE TEUEHUE OOIIen
KPUMHHOJIOTUH.
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MYBJIYHA MOJITUKA PEI'YJIIOBAHHS IHOOPMAIIILL ITPO
AIMIHICTPATUBHY ITOCJIYTY

PUBLIC POLICY REGULATING INFORMATION ABOUT THE
ADMINISTRATIVE SERVICE

Abstract. In the work, attention is paid to directions in public policy regarding
the regulation of information, which acquires new meanings in the conditions of the
development of the information society and the introduction of the electronic
governance system as a tool for the implementation of parity democracy.

It is important to realize that the dimension of the public policy of information
regulation should be the basis for ensuring security both at the regional and national
level.

One of the key tasks of the public policy of security regulation is to promote a
culture of information security among citizens and employees of government bodies
plays an important role. Our country is characterized by a critical level of threats
specifically in the information sphere of the functioning of society under the
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conditions of large-scale military aggression and the uncertain risk of intra-systemic
abuses and offenses in the information sphere, which determines the need to improve
the public policy of information regulation, in particular in the process of providing
administrative services

Key words: administrative service, public policy, information regulation,
security, information, service

PerymnroBanus iHQoOpMarlii B CUCTEM1 JEP>KaBHOTO YNPABIIHHS € TUM Ba)KelleM,
KU CYTTEBO BIUIMBA€ Ha €(DEKTHBHICTH MyOJIIUHOTO YMpPaBIIHHS Ta PIBEHb JOBIPH
70 OpraHiB Jep>kaBHOro ympaBmiHHSA. [lyOmiuHa TOMITHKA IMIOAO PETyIIOBAHHS
iHpopMallii HabOyBae HOBUX CEHCIB B YMOBAaX PO3BUTKY 1H()OPMAIIIIHOTO CYCIIIbLCTBA
1 3alpOBAJKEHHSI CHUCTEMH EJIEKTPOHHOTO BPSAYBaHHS SIK IHCTPYMEHTY peai3aii
MapUTETHOI IEMOKpATIi.

BaxxnuBo ycB1IOMITIOBATH, IO cCaMe€ BUMIpP ITyOJIIYHOT MOJITUKHU PETYIIOBAHHS
iH(dopMarllli MoBUHEH OyTH MOKIAJICHUM B OCHOBY 3a0e3MedeHHs Oe3MeKHu SIK Ha
pErioHaIbHOMY TaK 1 Ha 3araJibHOJIEP>KaBHOMY PiBHI. [1]

B my6miuHOMYy mpocTOpi B3a€MOBIJTHOCHH HOPMATHBHO BH3HA4YE€HO, IO BCl
NOCIYTY, IO HAJalThCsl OpraHaMM JEp>KaBH 1 MICHEBOTO CaMOBpPSIYBAaHHS,
CKJIaJIaloTh cepy MyOIYHMX MOCHyT. 3a O3HaKaMH CyO’€KTa, 10 Hajae IyOJIdHi
MOCIIyTH, PO3PI3HAIOTH JepKaBHI (HAZArOThCS OpraHaMu BHUKOHAaBYOl BJIAagu Ta
JEp’)KaBHUMHU TIANPUEMCTBAMHU, YCTAHOBAMHM Ta OpraHi3alisiMH) Ta MYHILHMNAJIbHI
(HamaroThCA OpraHamMu MICHEBOTO CaMOBpsiAyBaHHs) nociyrd. [2] Jlo aep:kaBHHX
HAJIeKaTh TAKOX TMOCIYTH, SIKI HAIal0ThCS OpPraHAMH MICIIEBOTO CaMOBPSTyBaHHS Ta
HEJIEP)KaBHUMHU  yCTAaHOBaMH, OpraHizamisiMy, MIINPUEMCTBAMU B  MOPSAKY
BUKOHAHHS JIEJIETOBAHUX JIEP:KaBOI0 MOBHOBAXEHbB, a A0 MYHIIUIAIBHUX MOCIYT —
MOCJYTH, SIKI HAJalOThCs 3a PAXyHOK MICIIEBUX OFO/KETIB 1 MiJ BiAMOBIIATLHICTD
OpraHiB  MICIICBOTO CAMOBpSIyBaHHS. 3aKOH YKpaiHM BHU3HA4Ya€ TEPMIH
«aIMIHICTpAaTUBHA TIOCIyTa» SK pE3yJbTaT 3MIMCHEHHsS BIAJHUX ITOBHOBAKECHb
cy0’€KTOM HaJaHHS aJAMIHICTPATUBHUX IMOCIYT 3a 3aiBOI0 (i3MUHOT 200 IOPUIUIHOT
oco0u, CIpsSIMOBAaHWW HAa BCTAHOBJICHHS, 3MiHYy a00 MpUINMHEHHA TpaB Ta / abo
000B’s13KIB TaKoi 0COOM BIAMOBIIHO A0 3aKOHY [2].

AMIHICTpaTUBHA TIOCIyra HAJAa€ThCcsl 3a 3BEpHEHHAM  (izumuHoi abo
IOpUIUYHOI 0COOM Ta BUKJIIOYHO aJMIHICTPAaTUBHUMHU OpraHaMHU Yepe3 peaizalliio
BIQJIHUX  TOBHOBaXEHb. [IpaBo Ha  onxepkaHHA  0CO00I0  KOHKPETHOI
aMIHICTPATUBHOI TIOCIAYTM Ta BIAMOBIJHE TMOBHOBXXEHHS aJMIHICTPATUBHOIO
OpraHy Mae€ BH3HAUaTHCS JHIIE 3aKOHOM. AHaNi3 3aKOHOJABUOTO BH3HAYCHHS
nediHilii «aAMIHICTpaTUBHA MOCIYra» MPU3BOJIUTH 10 BUCHOBKY, LIO PE3YJIHTATOM
aJAMIHICTPaTUBHOI MOCIYTHM € aJMIHICTPATUBHHI aKT — pilleHHs a00 IOpUIUYHO
3HAYMMA JIisl aAMIHICTPATUBHOTO OpraHy, SIKUMH 33JJ0BOJIbHAETHCS 3BEPHEHHS 0COOU.
[2]

TakuMm 4rHOM, aAMIHICTPATUBHI OCIYTH € 3aCO00M peati3alii mpaB rpoMajsH
y cdepi BUKOHABUOI BIIaJH, aJe aOCOMIOTHA OUIBLIICTH CIpaB, SIKI BUPIIIYIOTHCA
opranamMu MyOmiuyHOi aAMIHICTpaIlii, I1HILIIOIOTBCS CaMHUMHU TpOMaAsSHaAMH 1
CTOCYIOTBhCSl X cyO’exktuBHUX TipaB. [1] HamanHs amMiHICTpaTHBHOI TOCITYTH
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HEMOXJIMBE 0e3 1HhOopMaIifHOrO CympoBOay Ta OOMiIHYy MacuBOM iHdopMarii sK
OCOOHUCTOr0 XapakTepy OKpeMoi JIOJIMHHU, TaK 1 cioyk00Boto iH(popmartiiero. Came
TOMYy HaOyBa€ aKTyaJIbHOCTI MHUTaHHS Npo 3a0e3nedeHHs 1H(opmarliiiHoi Oe3rneKu
yepe3 BUSBIICHHS Ta pearyBaHHs Ha peabH1 Ta MOTEHIIHHI 3arpo3u. [3]

Crnin po3ymiTy, 110 noTpeda B aIMIHICTPATUBHIN MOCTY31 BUHUKAE BUKIIOYHO
B cdepl mnpoBa/KEHHS TIMOOKO COIAai30BaHO1 MJISJIBHOCTI Ta Ma€ Ha MeETi
yOe3MeunTH BCIX YYaCHUKIB CYCIIBCTBA BiJI MOPYIICHHS IMpaB Ta CBOOOJ I1HIIHX
mrozeit [5]. Mexani3m HajgaHHS aaMIHICTPATUBHOI MOCIYTH MPOTIOHYEMO PO3TISAATH
B TaKkiil cxemi, sika PO3TIsSAae SIKICTh aaMIHICTPATUBHOI MOCIYTH SK Pe3yIbTyIOUni
MOKA3HUK JISTIBHOCTI BCI€T CUCTEMH MyOIi4HOro yrpaBiiHHs B KoHTekcTi NPM.

B 1poMy KOHTEKCTI CIiJ] 3BEpHYTH yBary Ha PO3YyMIHHS SIKOCTiI IyOJi4HO1
nocyrd. Jis UpOTo CiiJl pO3yMITH, HMIO €IEKTPOHHUM TOCIyram SIK OCOOITMBOMY
PI3HOBHY MYOJIIYHUX MOCHYr OyAyTh NMPUTAMaHHI BCl O3HAKH, SIKI XapaKTEpHI IS
BCIX BHAIB MyOniyHuX mochayr [4]. OmHak eNeKTpOHHUM IMOCIyraM BIACTHBI 1
0COOJIMB1 O3HAKH, SKI JO3BOJISIOTH MOKA3aTH iX BIIMIHHOCTI BiJ 1HIIHX IMTyOJIYHHX
HOCIIYT:

Bumoru 1o SIKOCTI aJAMIHICTpATUBHUX IMOCIYT BUKJIAJEHO B 3aKOHI YKpaiHU
«IIpo agmiHICTpaTUBHI MOCIyru» [2], B SIKOMY 3a3HA4€HO, L]0 HA KOXKHY IMOCIYTY
PO3pOOISETHCS Ta 3aTBEPIKYEThCS 1HQOpMalliiHA Ta TexHoioriyHa kaprtka. Lli
JTOKYMEHTH 000B’SI3KOBO 3aTBEPAXKYIOThCS BIJIOBITHUMH piIICHHSIM
aJMIHICTPaTUBHO-YIIPABIIHCHKOI'O OpPraHy.

Ockinbkun  (opma Ta 3MICT I1HQOpPMALIKHOI Ta TEXHOJIOTIYHOI KapTOK
aAMIHICTPaTUBHOI MOCAYTM € Cc()OpPMOBaHUM IIA0JIOHOM, SIKHA MICTUTh HaOIp
HeoOXx1aHo1 iH(dopMallii, TO KOXKEH OpraH MICIEBOT0 CaMOBPSIyBaHHS pO3po0IIsie Ta
BIJIMOBIIHUM YWHOM 3aTBEpIKye Taki (gopmu. KoxHa oOkpema aaMiHICTpaTUBHA
MocJIiyra NMOBMHHA MAaTHU BJACHY 1H(QOpPMALliHY Ta TEXHOJOTIYHY KapTkKy. Opran
MICLIEBOTO CaMOBpSIIyBaHHS TOBHHEH 3a0€3MeUnTH JOCTYI TpoMajsHaMm JUis
Oo3HAaHOMJICHHS 3 IUMHU JokyMmeHtamu. Ciig 3BepHyTH Bary, mo IHdopmariiina
KapTKa  aJMIHICTPATUBHOI  TOCIYTH  PO3MIIIYEThCS  CYO0’€KTOM  HaJaHHS
aJMIHICTPAaTUBHUX TOCIYT Ha Woro odimiitHoMy BeO-cailTi Ta y MicCIll 3/1HCHEHHS
npuiioMy cy0’€KTIB 3B€pHEHb. BakKIMBUM JIJIs1 HAIIOTO JOCHIJKEHHS € Te, 10 Lel
JOKYMEHT € JOCTYMHMM Ha odQimiiitHoMy BeO-caiiTi opraHy ympaBiiHHS. Taka
MOJIITUKA HaJaHHS MyOaiyHOo1 iH(popMallii depe3 BIAKPUTHI OCTYI 3 OJHOTO OOKY
JI03BOJISIE€ BPETYIHOBYBATH 3arajibHHUI MPOIEC HAJaHHS aIMIHICTPATUBHHX MOCIYT Ta
pPOOUTH TIPO30PUMHU BHUMOTH JI0 SKOCTI HaJaHHS Takoi mociayrd. bigein rimOokoro
BpeTyJIIOBaHHsl moTpelye Oe3mneka iH(opMarlii, sika CTOCYEThCS MEPCOHIPIKOBAHUX
JaHUX SK OKPEMOi JIOAMHH, TaK 1 OKPEeMOro Cy0’€KTa BIaJHUX MMOBHOBAXKCHb, KU
HaJa€ TaKy MOCIyTY.

Crnimparounch Ha y3araJbHEHUH JOCBiJl BUCOKOPO3BHHYTHX TEXHOJOTIYHO Ta
myOJIIYHO OpPIEHTOBAaHMX  KpaiH, SKI BH3HAYAlOTh HOBATOPCHKI MIAXOAU 1O
nyOJIIYHOTO YNpaBIiHHSI, aHajl3 Kpalux MpaKkTUK 3a0e3nedeHHs iHpopmariiitHoi
Oe3IeKy B Ha/IaHHI CJIIGKTPOHHMX TOCIYT CTa€ HaI3BUYaliHO BaxximuBuM. [4] locBin
MoKa3ye, 10 HU3KAa TaKUX KpaiH BOJIOJI€ BpakarouuM pIBHEM iH(opmaTH3alii Ta
YCHIIIHUMU CTpaTerisiMu 3a0e3nedeHHs Oe3MeKd  eNeKTpOHHOI  B3aemonii. B
nyOIIYHOMY HPOCTOP1 MPOTPECUBHUX KpaiH BUCOKHM PIBEHb yBaru CIpPSIMOBYETHCS

Miscnapoonuil Hayko8o-npaKxmudHull KoHepec



HAa 3aXMCT IUIICHOCTI Ta KOHQIACHIINHOCTI [daHUX TpPOMAIsSH, $KI MICTATh
TIepCOHAI30BaHI Ta mepcoHidikoBaHi gaHi. [4] 3acTocyBaHHS Cy4acHHMX METOJIIB
mu@pyBaHHS Ta MEXaHI3MIB KOHTPOJIO JOCTYMY J03BOJISIE 3a0€3MeYUTH HaIIMHUN
3aXHMCT BiJl HECAHKI[IOHOBAHOTO JIOCTYITY Ta YCYHEHHSI MOXKJIMBHX 3arpo3.

Opni€ro 3 KIIOYOBHUX 3a7ad MyOIIYHOI TMOJITUKU PErystoBaHHSA O€3MeKku €
CIIPUSHHS KYJIbTYpl 1H(QoOpMariiiHoi Oe3neku cepea IpoMajissH Ta CIIBpOOITHUKIB
YpAIOBUX OpraHiB BIJIrpa€e BaxJMBy pojb. CremianbHi MporpaMud OCBITH Ta
epeKTHBHA KOMYHIKAI[lsl TMPO BaXJIMBICTh O€3MEKH JOMOMAaraioTh CTBOPIOBATU
CBIJOMUX yYaCHUKIB €JIEKTPOHHOI B3a€MOJIi B CHUCTEMI €IEKTPOHHOTO BPsAyBaHHSI.
Jlnia Haioi KpaiHu XapaKTepHUM € KpUTHYHUN PIBEHb 3arpo3 caMme B iH(popMamiiHini
cdepi GyHKIIIOHYBAHHS CYCITIILCTBA 32 YMOB IITMPOKOMACIITAOHOT BOEHHOI arpecii Ta
HEBMU3HAYEHOTO PU3UKY BHYTPIIIHHO CHUCTEMHHUX 3JIOBKMBAaHb Ta MPABOMOPYIIEHb B
iH(popmaniiHiid chepl, MmO 0OYMOBIIOE HEOOXIAHICTP BAOCKOHAJIECHHS ITyOJII4HOI
MOJITUKK  peryitoBaHHs  iHdopmarllii, 30kpemMa ¥ B TIpoleci HaJaHHS
aJMIHICTPATUBHUX MOCTYT.
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®EHOMEH KCEHO®OBIi Y CYUACHOMY YKPAIHCBKOMY
CYCHUJIBbCTBI: MOHATTS TA ®AKTOPU HECHPUUHSTTS
KUTEJSIMA TEPUTOPIAJIBHOI TPOMAJIM OCIB, SKI
MEHTAJIBHO BIIPIBHAIOTBHCS BIJI HUX (HA NPUKJIAII
HAIIMEHIIVNH TA NEPECEJIEHIB)

THE PHENOMENON OF XENOPHOBIA IN MODERN UKRAINIAN
SOCIETY: CONCEPTS AND FACTORS OF NON-PERCEPTION BY
RESIDENTS OF THE TERRITORIAL COMMUNITY OF PERSONS

WHO ARE MENTALLY DIFFERENT FROM THEM (ON THE

EXAMPLE OF MINORITIES AND DISPLACED PERSONS)

Abstract. The article examines the peculiarities of the manifestation of the
phenomenon of xenophobia in the modern conditions of the legal regime of martial
law introduced in Ukraine. The theoretical consideration of this complex social
phenomenon in Ukrainian society required clarification of such related categories as
xenophobia and racism. The need to take into account some of its negative aspects in
the life of territorial communities (in the context of the attitude of local residents to
such categories of population as national minorities and internally displaced
persons) is substantiated.

Among the main factors that influence the non-perception/fear of residents of
the territorial community regarding persons who are mentally different from them,
the following are highlighted: 1) type and size of the settlement (city or village); 2)
the level of education of its citizens; 3) aggression and rage (as manifestations of
xenophobic fear); 4) individual negative traits of a person, which are more
convenient not to correct in oneself, but to hate in another dissimilar person; 5) the
age of the xenophobe.

A complex of organizational and management measures is proposed to prevent
the potential formation of xenophobia among local residents in relation to persons
from national minorities and internally displaced persons, which includes legal,
social, educational, informational, cultural and medical aspects of the protection of
these unprotected categories of citizens of Ukraine.

Key words: xenophobia, social phenomenon, Ukrainian society, territorial
community, local residents, national minorities, displaced persons, factors of non-
acceptance, preventive measures.

Axmyanvhicme npoonremu. Y 3B’S3Ky 13 TpUBAIUMH OOWOBHMH isIMH Ha
3HAYHIA TepuTOpii YKpaiHU BIMOYBAETHCS HE TUTHKU MEPEMIIIICHHS BETUKOI KUTBKOCTI
rpOMaJISTH 3 THMYAaCcOBO OKYIIOBAaHMX BOPOTOM PETiOHIB (BHYTPIIIHBO MEPEMIIICHUX
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ocib — ymouneno namu, oani — BI10), a ¥ MacoBe comianbHe, KyJIbTypHE, EKOHOMIYHE
po3IIapyBaHHS y CYCHIILCTBI (Iepil 3a Bce 301AHIHHSA i€l KaTeropii — ymouHenHs
namu) [1, c¢. 310-312; 2, c¢. 271-275]. B okpemux Bumajakax Iii Ta iHIII HEraTHBHI
YMOBHU OOYMOBJIIOIOTh BUMHEHHSI 0COOaMU BUIIIE 3a3HAaYCHOT KaTeropii (rpomMaassHaMu
0e3 TMOCTIHHOTO MicClisi TIOKMBAaHHS, B TOMY YHCIl JEIKUMHU MpEeACTaBHUKAMHU
HAI[MCHINMH)  PI3HUX  BUIIB CKOHOMIYHHMX YM KPHUMIHAJbHHUX  3JIOYHHIB
(aaMiHICTpaTUBHUX IPABOIOPYIIEHB) 3 METOIO 3a0€3ICUCHHS CBOET KUTTEMISAIBHOCTI
Ha HOBOMY MICIIi.

VY 3B’S3Ky 3 LIUM JIEKOJH B CYCHUIBCTBI Ta B COLIMEpEXaxX IMPHU BHUCBITICHHI
HOBHH IOJI0 TaKUX PE30HAHCHUX KOH(IIKTIB 3 MICIIEBUM HaceleHHsM (po3mpaBa
HaJ MpeACTaBHUKAMHU HAIIMCHIIWH, BOMBCTBA MapTHHAJIB YU TEPECEJICHINB TOIIO)
MOYKHa 3YyCTpPITH MOIIUPEHI KOMEHTapl Ha KIITAJIT «3ardOJiMii MIr caM HapBaTHUCS,
WITOJIIIIS TIIe ¥ 3aXUINaE e CMITTS», «iX Tpeda He KaJliTH, a BUTAHATH 3 cela (MicTa,
periony, YKpainu)y», «4ac 3a4MIaTi CyCIUIbCTBO BiJ] IIUX MPOUIMCBITIB, IaXpaiB Ta
HapkoOapur» Tomo. HaBenemo Bimomuii ¢akt, koiau BBeuepi cyboru 23.06.2018 p.
Ha okoJuisiX JIbBOBa KijibKa IOHAKIB, 030POEHUX HOXKaMH, Hamajau Ha Tabip nurad. Y
pe3ynbTaTi 3aBlaHUX TPaBM 24-piUHUIA POM MOMEpP, HOKOBI MOPAHEHHS OTPUMAIH
1€ ¥ 1HII1 YOTUPU 0COOM Ha MICIIl TTO/i1, 30KpeMa, JKIHKa Ta ii 1eCATUPIYHUMN CUH.

Pana €Bporu Ta €Bponelicbkuii Coro3 NPUAUISIOT, 3HAUYHY yBary MUTAHHIM
3aXMCTy MpaB 1 CBOOOJ HAIlIOHATBHUX MEHIIHH, 30KpeMa iX 1HTerpailli B CyCIUIbHE
KUTTS KOPIHHUX HaponiB. Ha mpukmani pomiB BapTo 3a3HAYMTH, 110 HA BIIMIHY BiJ
O1IBIIIOCTI HAIIMEHIIIMH BOHU HE MalOTh BIACHOT JIEP>KaBHOCTI. Y TOM K€ 4yac poMChKa
HAIMEHIIIMHA € APYrol0 3a YHCENBHICTIO, sIKa 3a3Haja TeHouuay mia vac J[pyroi
CBITOBOI BiMHHU. J{MCKpHUMIHAIlil POMIB y JESIKUX JiepKaBax €BpoONU CHOPUYUHMIIA
nocia0yieHHs iX 1HTErpOBaHOCTI Ta MapriHanmizaiito. Bee 1€ mpu3Beno a0 Toro, 1o
pPOMCBbKa HAlIMEHIIMHA € HAMOUTbII COLIAIbHO BPa3MBOIO B €BPOIIL.

[aTerpaiis B ykpaiHChKe CYCHUJIBCTBO POMCBHKOI HAIIMEHIIMHUW HAa CHOTOJIHI €
COIllaIbHO 3HAYYIUM MUTaHHSAM. 3a nanumu Beeykp. nepenucy 2001 poky, 47,6 Tuc.
0Ci0 BU3HAYMJIM CBOIO HAJICKHICTh JO POMCHKOI HarioHanbHOCTI. Ha Teputopii
VYkpainu HaOUIbI KOMIAKTHO POMHU MPOXKMBAIOTH y 3akapmnarcekiit (14 tuc. ocio),
Honenpkini (4,1 tuc. oci6), duimponerpoBchkiit (4 trc. oci6), Onecbkiit (4 THC.
oci0), XapkiBchKiit (2,3 Tuc. ocid) ta Jlyrancekiii (2,2 tuc. ocid) obmactsx [3].

Pomu B Vkpaini MaroTh Ti K poOIeMH, IO 1 MPEACTaBHUKH ITi€l HAIIMEHIITUHHU B
IHIIMX JAepkaBax €BpoONM, 30KpeMa: HU3bKUN OCBITHIM pIBEHb, BUCOKHI pPiBEHb
0e3po0ITTS, HE3aJOBUIBHUNA CTaH 3JI0pOB'S, BIACYTHICTh Yy OLIBIIOCTI POMIB
JIOKYMEHTIB, II0 MOCBIIUYIOTH 0CO0y Ta MIATBEPIKYIOTh TI'POMAJISTHCTBO, CBIJOIITB
Mpo JEp>KaBHY pEECTpalilo akTiB LMBUIBHOIO CTaHy, HU3bKUH PIBEHb KUTJIOBO-
MOOYyTOBUX YMOB, HassBHICTh (DaKTiB yNepeI>KeHOTO CTAaBJICHHS A0 POMIB.

Cman  pospobnenocmi npobremu. 3amovyaTKyBaBIIM B CBOIX IOINEPEIHIX
myOJTIKAIIAX PO3TIIAL NeIKUX XapaKTePHUX JIJIsl IEPECEICHITIB MPOOJIEMHUX aCIEKTIB
iX KHUTTEIISUIBHOCTI M Yac 00MaTyBaHHs y HOBUX (Oe3meunux) ymonax [1, c. 310-
312; 2, ¢. 271-275], y nmpomnoHoBaHiii poO0Ti cCipoOy€eMO BU3HAUUTH, Y HOMY MOJISTAE
pi3HUIL MK KCeHO(OOI€I0 Ta pacU3MOM, SIK 3MIHMJIOCS CTaBJICHHS 70 «UY)KHHIIIBY
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K OKpeMoi crienu(idHoi Kareropii ocié — 1) moael, SKki MEHTAIBLHO! BiApi3HAIOTHCS
JESKUMU COILaIbHUMHU, KYJIBTYPHUMH Ta 1H. O3HAKaMH BiJ 0Ci0 MICIIEBOI I'POMaJIH;
2) npeaCcTaBHUKIB HAIIMEHIIIUH (Ha MPUKJIAIiB, POMIB — ymounerno namu) micis 2014
POKy 1 3) 4OMy HEKOHTpOJIbOBaHa arpecis Ta TPUBOTa 3[aTHI MEPETBOPUTU KHUTTS
JIOIMHU-KCeHO(oOa Ha MepcoHaNIbHY (Cy0’€KTUBHY) AUIIEMY.

Y mporeci MpoBEACHOTO JOCHIDKCHHS MU ONHMPAIUCS Ha IMyOiKaiii HU3KH
BUGHHUX 3 TiJHATOI mpobOsemu: 1) dinocoPchbko-aHTPOMONOTIYHUN TIOBOPOT Yy
AochikeHHl KceHodoOii OyB  MIATOTOBIEHUN NpalsMHU KIACHKIB  Cy4acHOI
OiosoriuHoi, KyabTypHOi Ta  ictopmuyHoi  aHTpomojorii  (O.-®.bonpHOB,
b. Banmpnendensc, H. Emac, K. HopeHu, I'. Ilnecuep, M. lllenep, K. SAcnepc); 2)
MOTJIMOJNICHHIO PO3YMIHHSA COMJIBHUX 1 KYJbTYPHHX KOHTEKCTIB, y SKHX
CTBOPIOIOTHCSI MEPEAYMOBH KCEHO(OOIi Ta CTaIOTh MOKJIMBUMH ii KOHCTPYKTHBHI
Tpancopmartii, cnpusuin npari b. Augepcona, 3. baymana, V. beka, H. BycoBoi,
O. 'vode, I'. Monaca; 3) 3Ha4HHil BHECOK Y PO3POOKY wLi€i mpo6IeMaTHKH 3po0ouiu
MPEACTABHUKA KHUIBCBKOI Ta XapKiBChbKOT MK (i0co(ChbKOI  aHTPOMOJIOTi
(O. binwuit, 1. Kapnenko, K. Kapnenko, H. Kopabnbosa, B. Ilazenok, JI. CurHu4eHKo,
I. Crenanenko, B. TabaukoBchkuit, B. XamitoB, O. @enpaman Ta iH.); 4) po3risia
npoOjeM, TOB’S3aHUX 3 TpaHcpopMalisiMi KceHo(]oO1i, MepeTBOpPEeHHSIM ii Ha
KCEHOJIOTIYHO OPIEHTOBAHY MpPOrpamy KUTTETBOPYOCTI, OYB OM HEMOXIMBHI 0e3
npaub B. Anppymenka, O.I'puBu, B. Kpemens, O.Mukutioka, I. [IpokorneHka,
I. PagionoBoi, M. CtemmaneHka Ta iH.

Pa3zom 3 mmM, TEOpeTHYHOTO BHUBYEHHS Ta y3arajibHEHHS NOTpeOye MOCBIA
Tpancopmartiii kceHodoOli y cydacHHMX yMOBaxX 3alpoBaKEHOro B YKpaiHi
BOEHHOT'O CTaHy, BUSIBJICHHs ii Moaudikaiii (Ha MPUKIIaIl pOMChKUX HAI[MEHIIMH Ta
BIIO) y pi3HUX COIIOKYJIBTYPHUX CHUTyaIllIX 1 MOMJIMBOCTEH i1 O€3KOHQIIKTHOI
acuMUIsLli y OyIeHHe >KUTTA TeputopianbHux Tpomaa. Lli acnmektu Bce e
3QJIMIIAIOTHCS 32 MEXaMU aKTHUBHUX CYYacHUX JIOCHIJKEHb BITUM3HSHUX BYEHHX
IIOTO COILIAIBHOTO (hEHOMEHY.

Memoro pobomu €: 1) monanpiie MOCTIIKEHHS KCeHO(POO1i y CcydacHOMY
YKpPaiHCbKOMY CYCIIUIBCTBI B YMOBAaX BOEHHOTO CTaHy; 2) YTOYHEHHS IOHSTTS Ta
(hakTOpiB HECHPUUHSTTS/CTPAXy KUTENIB TEPUTOPIATLHUX TpoMaj MO0 0ci0, siKi
MEHTAJILHO BIJPI3HAIOTHCS BiJl HUX (HA MPUKIIAJl HAIIMEHIIUH Ta MEepeceseHIliB); 3)
po3poOKa Ta WPOMO3UIlS IOJO peajizamii OCHOBHUX HaIpsMiB 3amoOiraHHs
BUHUKHEHHIO KOH(MJIIKTHUX CHUTyallil y BIJJHOCMHAX MICIEBUX IHKUTENIB 3
npeacraBHuKamMu HaiMeHIuH ta BITO.

Pesynomamu oocnioocenns. CrnpoOyemo pozidpatucs y penomeHi kceHohoOii
(Ha mpuUKJIAIl CTABJICHHS O HAIIMEHIUWH (POMIB) Ta NEPECEIICHLIIB B yMOBaX BIMHM),
MpUYMHAX 1I BUHUKHCHHS B MICIIEBHX TPOMAJsSH Ta B TOMY, HACKUIBKA BOHA
npUTaMaHHa yKpaiHUsM. MDKHapOJHI MpaBO3aXMCHI Oprasizaiii HEOJHOPa30BO
BHCJIOBJIIOBAJIM CTYpPOOBAHICTh TUM, IO B YKpaiHI pajuKaii3yloTbcss KCeHO(DOOCHKI

1 Mentanbuicts, menranirer (Bim mat. mens (mentis) — crmoci6 MUCICHHS, CKIaa AYyII) — CHPUAHATTS Ta
TIAYMAaueHHS CBITYy, [I0 MOIIMPCHE B IEBHIM CHUIBHOTI Ta BHUPAXKAETHCS B 11 COIIOKYJIBTYPHHX (CHOMCHAX.
Buznauaetncs apxeTunaMu Ta CTEpEOTUIIaMU KYyJIbTypH i€l CHIUJIBHOTH. URL:
https://uk.wikipedia.org/wiki/%D0%9C%D0%B5%D0%BD%D1%82%D0%B0%D0%BB%D1%38C%D0%BD%D1%9
6%D1%81%D1%82%D1%8C (nara 3BepuenHs: 28.04.2024).
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Hactpoi. 3okpema, 3. KoHmyp, Bime-npe3uaeHT MiKHApOaHOI OiaromiiHOi
opranizaiii «PoMcbkuit xxiHounit houa «Yipikii», Bi3HAYAE, 110 «HA Tl 3arajbHOI
KapTUHU HamaJiB Ta Oe3MOpajHOCTI MOMIIii 1 I1HIIMX JAEPXKABHUX CTPYKTYp
CKJIQJIAETHCSl BPAKEHHSI, IO KPAaiHOIO KEPYIOTh PaJAUKaIbHI TPYIH, SKI BUUHSAIOTH SIK
xouyTh» [4]. Lo cuTyamiro MOXHa MOSCHIOBATA THUM, IO MOKH TaOOpU POMIB
MOJIEHChKI MPOCTO  PO3TaHsIdM, TO MOXKHA OyJI0O PpO3MIPKOBYBAaTH IIPO
HEOJHO3HAYHICTh CHUTyarii (Impo Te, MO0 BOHU cami BHUHHI (00 3A1MCHIOIOTH
acollaJbHUM CMOCiO XKUTTS); HE XOUYyTh MpAalOBaTH; HE BEAYTh OCIIUIUNA CHOCIO
KUTTS Tomo). OmHaK Te, Mo BigOyocs y JIbBIBChKiM 00J1acTi, — 1€ TSHKKUAN 37I0YHH,
KU BYMHEHO HA TPYHTI HeHaBUCTI. Sk 3a3nHauae mep JIbBoBa A. CamoBwmii y
Facebook «ioro (BOWTY 0cO0y — ymouHneno Hamu) KOJOIH HOXAMHU TPYMOO 3
OJTHO3HAYHOIO METOI0 BOMBCTBa»[TaM caMo].

Ymounumo 3nauenns mepminie xcenogobis ma pacuzm. Kcenodobito yacto
IUTYyTalOTh 13 pacuU3MoOM, MpOTe, HE3BaKaro4M Ha MOJI0HI 3arajbHl aCMeKTH, MIiX
UMM SBUIIAMH € CYTTEBl BIAMIHHOCTI. 3T1IHO 3 PO3'SCHIOBAJILHOIO 3aMHCKOIO
FOHECKO 3 npuBoy kpu3u ODKEHIIB, pacu3M — 1€ HENPUUHSTTS JIIOJUHUA Yepe3
BIIMIHHOCTI y (I3UYHHUX JaHUX i€l 0COOM — pacH, KOJIbOPY IMIKIpH, PUC OOIAYYS,
THUITy Bojioccs. A mija kceHohoO1€r0 Ma€eThCsl Ha yBa3i CTpax, KU BIIUyBalOTh 0COOU
(cniibHOTA TEPUTOpIAIbHOI TpOMaaM) JO HE3HAWMOMIIB (YYKHHIIB), KOTpI
nepedyBalOTh 1032 CYCHUJIBCTBOM, HE JOTPUMYIOTBCS HOPM CIIBXHUTTS Ta
BIJIPI3HSIOTBCA CBO€IO KynbTyporo. Ha BinmMiHY Bin pacusmy, 1€ 00'€éKT HEHABHUCTI
YiTKO BU3HAUYCHUH, KCeHOPOoOiss — OUIbIN THy4YKke 1 OararoriaHoBe siBuie. «Ctpax
HE3HAWOMIISH) BKJIIOUYAE PI3HI rpynu Jrofei: 1) iHo3eMili (B pi3HI ICTOPUYHI TIEpioau
MPEJCTAaBHUKU PI3HUX HAPOJIB — HIMIIL, NOJIAKU Tolno); 2) BITO (B ymoBax BOEHHOTO
CTaHy — YMOYHEeHO HaMu, HATIPUKIIAJ, )KUTEJIl TUMYACOBO OKYIOBAaHUX TEPUTOPIH 3
JIyrancekoi, Jlonenpkoi, XapkiBChbKoi, XepPCOHCHKOI Ta 1H. obiyacteil); 3) ocobu 3
MOCTTPaBMAaTUYHUM CHHIPOMOM Ta JOCBIIOM ydYacTi y OoioBuX misix; 4) Jiroau
BCEpPEIUHI CYCIUIBCTBA, SIKI 3MIHWJIM CBIM KyJbTYpHUH KOJ Ta TOBEIIHKY Ha
HeTpauIliitHI (0ocob0a MOXKe HAPOAUTHCS 1 )KUTHU HA CYCIJHIN BYJIHIl, XOJUTH Pa30oM 3
IHITMMH JITBMH JIO IIKOJIM, aJieé KOJIW BOHA CTa€, HANPUKIIAa, OATHCTOM a00 YWICHOM
JI'BT, To craBieHHs MICIIEBUX KHUTENIB (CYCiIB) 0 HEl BiJpa3dy K CTa€ 1HIIHM,
Mia03pLIM (HeOe3MeuHUM JIj1s Hel)).

Yunnuku 6nausy Ha pieeHb KceHo@oOii B CYCHUIBCTBI JOCUTH CTaOUIBHI.
l'omoBHI 3 HUX — mun i po3mip noceneHHs (ceno, Micmo) ma pieeHb oceimu il
epomaosan. JliamazoH KceHO(OOCHKHX cTpaxiB ocoOM Habarato IMUPIIANA, HIXK
OJIHO3HAYHA pPAacCHCTChbKa 3HeBara Ta HeHaBHCTb. Y 2011 pormi rpyma BYeHHX 3
yHiBepcuTeTiB Amcrepaama, Ocno Ta Pacifica Graduate Institute y Kamidopnii
3po0OwIa TIOPIBHSUIBHE JOCIIHKCHHS KCeHO(OOIi K MPUYMHHM CTPaxy, BIACTHBOTO
MEIIKAHISIM PIi3HUX KpaiH. BusBuiocs, mo mroau O0AThCS pi3HOTO — 1, BIIAcHE,
NOBEOIHKU UYHCUHYIB, 1 TOTO, SIK BOHU MOICYMb 6NJIUHYMU HA CYCnitbemeo. Y €Bpori
Ta Awmepuii OO0SThCS, M0 YYKAaKH HAIIKOASATH OCOOMCTO JIIOAWHI, OYIyTh
HEJOSUTbHUMH (arpeCUBHUMMU), 10 TOPSAOK Ta KyJIbTypa B TEPUTOPIANIbHIN CHIIBHOTI
3MIHSTBCS B TIPIIMIA 01K, @ MICIEBI XKHUTEJ1 BTPATIATh CBOIO 1IEHTUYHICTh T4 KOHTPOJIb
HaJ MOJIITHYHOI0 CUCTEMOIO B HaceleHOMY MyHKTi/kpaini. ToOTo iineTbesa He TIIbKU
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PO 3HEBAry YW OTHJUIMBE CTaBJICHHS J0 JIFOJEH 1HIIO01 pacu (3 1HIIOT MICIIEBOCTI), a i
opo Te, 0 YYKHUHII BBIHIYTh Yy Oe€3leyHe KOJO Tiel YW 1HIIOI CHIIBHOTH 1
HE3BOPOTHO 3MIHATH i1 0€3 BpaxyBaHHS 1HTEPECIB HA KOPUCTh MICIIEBUX JKUTEIIB [4].
[H1  ocoOM-uyXMHIII MOXYTh OYTH BiJJajeHl BiJI KOHKPETHOI'O CYCILIbCTBA
TEpUTOPiaILHOI IPOMAJIM HA PI3HIN COIllaNIbHIM BiJICTaHI.

PazoM 3 TuUM, ICHye€ HM3Ka COIIOJIOTIYHUX METOAWK, 3a SKHMH COIOJIOTH
BUMIPIOIOTh PiBeHb KCeHO(}OO1i: 1) onmuTyBaHHS MPO BIUIMB NPUUILIUX JOJCH Ha
MOJIITUKY, E€KOHOMIKY Ta KyJbTypy HAceleHOro MyHKTy (perioHy, kpainm); 2)
MiApaxyHOK TMposiBiB KceHOo(poOii Ha KIITanT HamaaiB Ha TpPOMajsiH, OO €KTIB
TOCIIOZAPIOBAHHS UM OCKBEPHEHHS MICIIEBUX IMaM'SITOK (HAPHKIAA, TaK 3aMipsiOTh
piBEHb aHTUCEMITH3MY); 3) ICHY€ IIKala COI[albHOI JUCTAHIIIi, caMe 3 JIOIIOMOTOI0
HEi MpOBOAATH AOCHIDKEHHS PiBHA KceHopoOii B VYkpaiHi (UM 3aiiMaroTbes
KuiBcbkuii MixHapogHui 1HcTUTyT comioorii (KMIC — ymouneno wnamu) Ta
Incruryt comionorii HAH Ykpaiam).

[kany cormiansuoi quctaniii me y 1930-x pp. chopmymntoBaB Emopi borapyc,
OJIMH 13 3aCHOBHHKIB aMepuKaHCbkoi corriosiorii. Illkana moka3ye He BIJCOTKH, a
BIJICTaHb, Ha SIKY CYCIUIBCTBO T'OTOBE HAOIM3UTH JO ceOe UY>KMHI[IB. YUYacCHUKAM
ONMHUTYBaHb TMPOMOHYIOTh BHU3HAYUTH KOJIO, JI€ BOHM MOXYTh MPUNHHATH
MpEACTaBHUKIB Ti€el YW 1HIIOL rpynu (HaAIloOHAIbHOCTI). Takux «paaiyciB»
nepeadayeHo CiM — BiJl OJU3BKUX POJUYIB MO MUTIOOY /10 3a00pOHU B'i31y 10 KpaiHH.
ComianbHa BIJICTaHb BUMIPIOETHCS OLiHKaMH Bijg 1 g0 7, ne 1 — nalOmmx4ga. ami
BIIMOBIZII 3BOJATHCS JO CEPEAHBOI COIllabHOI JUCTAHIli, [0 MOKa3y€e 1HIEKC
KkceHoGoO011.

3a cnoBamu B. [TaniorTo, renepanbHoro gupexkropa KMIC, iHCTUTYT IPpOBOAUTH
iopiyHi BuMipu kceHo(ooOii 3 1994 p. CnouaTky cepenHiid iHIeKC [IbOro (PEHOMEHY B
yKpaiHChKOMY cycrniiabcTBl OyB 3,5, a 10 2000 poky BiH 3pic 10 piBHA 4,5 OaiB i
Hajaial cralimizyBaBcs. BueHuii BBakae, IO MABUIIEHHS 1HACKCY KceHO(OO1i
MOB'sA3aHE 3 pPIBHEM OITHOCTI — YUM BIH BUIIUHN, THUM TipIIe JIOAN CTaBIATHCSA 0
He3HaioMiB. «Y 2014 pori Mu odikyBanu, 10 1HAEKC kceHodoOii Bupocte. o
2015-ro Tak 1 cranocs, ane Bxke y 2016 poiri BiH 3HOBY 3HU3HMBCA 1, B MPUHITUIII,
TPUMAETHCS HA JOBOEHHOMY DPiBHI. 3MIHWINCS MOKAa3HUKU JIMIIE B JIEAKUX TPymHax:
MOTIPIIMIIOCS CTABJICHHS JIO POCISTH 1 TOKPAIIUAIIOCH 10 KPUMCBKHUX Tatapy [4].

o onutyBanus KMIC BkitouaB pi3Hi €THIYHI TPYNH: BiJ O€3MO0CEPETHBO CaMUX
VKpaiHLIB [0 KWUTAaMlliB, appHUKaHILIB Ta PYMYHIB. 3a pe3yJbTaTaMH ONHUTYBaHb
CTaBJICHHS J0 HUX MaJlo 3MiHIOeThcA. Sk 3a3Havae B. [lanioTTO, Halikpanie y4acCHUKH
JOCIIKEHb CTaBJIATHCS 1O YKpPaiHOMOBHMX YKpaiHuiB (iHaekc 2,1), mgam HAyTh
POCIHCBKOMOBHI YKpaiHIll, Outopycu Ta pocisHu. Habarato ripiie cTaBiaeHHS 110
KUTaKIiB, adhpuKaHIliB Ta apaliB. Ajie BeCh 1€l Yac Ha HaWJAIbIIOMY KiHIIl IIKAJIU
CTOSITh POMHU — 3 1HJEKCOM 5,5 (CTaBJCHHS JI0 HUX HE MOKPAIIMIOCh 32 ocTaHHi 20
POKIB B3araii) [Tam camo].

Cnpobyemo docrioumu Oesiki hakmopu, sKi 6NIUBAIOMb HA 2IUOUHY NCUXONI02TT
cnputinamms/cmpaxy 8 ocobu-kcenoghooa. Ilcuxonorn CTBEPIKYIOTh, IO arpecis i
JOTh — 1€ TMPOSBU CTpaxy (JMoad OOSThCS TOro, XTO HA HHUX HE CXOXHUH).
[Icuxoanamituk O. [lnaTtoBa 3a3Havae, 1m0 B 1HCTUHKTI CaMO30€pEKEHHS JIOJAMHU
3aKJIaICHO MEXaH13M pO3Ii3HaBaHHS MOAIOHOTO Ta BIIMIHHOTO — TaK JIFOJMHA OIIHIOE
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piBeHb CBO€i O€3MeKH B 3aJ€KHOCTI BIJ OTOUyrO4YMX o0ci0. Skmio iHma ocoba
3/1a€ThCA JJISl JIIOJJUHU HEOE3MEeYHOI0, TO BHYTPIIIHS TPUBOTa Ta HANPYKEHICTh II€i
moauHu 3poctae. [IiACBIIOMO JIIOAM OIIHIOIOTH CTYIIHB HEOE3INEeKH 3a BIIACHUM
CTaHOM (3a 30BHIIIHIM BUTJISIOM Ta MOJ11I0HICTIO). BueHa MOsSICHIOE: JTI0/ISIM 3/1a€ThCH,
IO «SKIIO MU MAaeMO CIIpaBy 3 YUMOCH MOJIOHKM, TO 1€ JJid Hac Oe3meuHimie. Mu
3HA€MO, YOTO BiJl HbOT'O YEKATH, SIK 13 HUM TIOBOUTUC» [4].

€ me oAWH TITUOMHHUI KPUTEpiH, 3a SKUM JIOJMHA BUOUpPAE 1OTO YYKOTO,
SAKOTO HEHABUIUTH 1 OOITbCS, — 1HIWBIAyajdbHI BJIACHI HETaTHBHI PUCH, KOTpl Tif
3pyuHillle HE BUIPABIATA B cOOl, a HEHABUJITU B IHIIINA JIOAWHI, OCOOIUBO Yy TOI
ocobu, sika He cxoka Ha Hei. [lcuxoanamituk O. [ImaTtoBa mnpwumyckae, 1Mo 3
BpaxyBaHHSM LUX PUC <«JJs yKpaiHIB XapaKTepHa TUCTAHIINHICTH, BiAAaJICHICTDH
Bl IHIIMX. Mu OaraTo pOKIB JKWUJIU B CUTyallli IPOTUCTOSHHSA «XUTPUH 1 JOX»,
«PO3yMHHUI 1 AYpHHID», y IParHeHH] «Ieperpatny iHmoro. MeHi 31a€Tbes, 10 Halle
IIparHeHHs JIETKOi HaXXUBU 1 HE 3aBXKAM IIAHOOJIMBE CTaBJICHHA [0 IPaB 1HIIOL
JIOAVHU — 1€ T€, 1110 MM BU3HABaTH HE 3aBXK]U JIIOOMMO, aje HEHaBUJIUMO B 1HIIUX
TOASX» [TaM camol.

3a3HaBaTH TPUBOTY Ta CIPUHMATH 30BHIIIHIO arpecito — MPUPOJHO IS
JIOIMHY, TaK BJIAINITOBAHUM 1i opradi3M. IHImma pid, sk ocoba JEMOHCTPYE BJACHY
arpeciio Ta sIK pearye Ha arpecito oTouyrouux. Peakuii monnau GopmMyroTbes THM, Y
AKOMY CYCHUIbCTBI (CIM’i, KOJEKTHBI TOIIO) BOHA HUBE, SIKI KYJIbTYpPHI KOIM
(iHHOCTI1) mepeiiMae BiJ O0aThKIB. | TyT BaXXJIMBUM JJisI OCOOM € CIOCIO KOHTPOJIIO
HaCUJIbCTBA, & HE MOro ITHOPYBAaHHS, a TaKOX HezanepedeHHs 3arpo3u. O. [Inatosa
3aMneBHs€, WO AKIO KCeHO(pOoOito 1 MOB'A3aHy 3 HEI0 TPUBOTY JIOJMHI HE BIAETHCA
KOHTPOJIIOBaTH, TO CTpax ocoOM Ta 1ii Halpy>KEHICTb 3pOCTaTUMYTh, CBIT
3/1aBaTUMETHCSI BCE OUIBII HEIPY>KHIM 1 B pe3yJIbTaTI KUTTSA JIFOJAUHHU TIEPETBOPUTHCS
Ha «IEepcoHajbHE TMekio» [ram camo]. [locTiiiHe mNpPUIYIIEHHS JIOAUHOO
BHYTPIIIHBOI arpecii MpU3BOJUTH JI0 TOTO, IO 0co0a HE B 3MO31 3aXUCTUTHU cede 1,
31ITKHYBIIUCH 13 HEOE3IMEKOI0, MPOCTO IlineHie. Tak BiIOyBa€eThCs Mijg Yac TEPAKTIB Yy
MICIISIX BEJIMKOTO CKYMYEHHS JIIOJICH: HANpPUKIAJ, 32 MAaCOBHX PO3CTPLIIB THMHYTh
JECATKH 0cCi0, K1 OMEpPaTUBHO HE BXKWIM 3ax0JiB O€3IEeKH; IiJ Yac EKCTPEHOl
eBaKyallii Ipy TOXKeXI Ha CTaAioHi (B aBTOOYCi, METPO) MOXYTh 3arMHYTH 4epes
oOMe>KeH1 MPOXO/IH, 3aKPUTI BIKHA YU JABEP1 TOIIO.

VY cBorw uepry B. IlanioTTo 3a3Hauae, mo meBHI (aKTOPU BIUIUBY Ha PIBEHB
KceHOo(oOIi K CycniyIbHOTO (peHOMEHY € cTabUIbHUMHU. ['0JI0BHI 3 HUX — THII 1 PO3MIp
nocesieHHs (TpoMajy) Ta piBeHb OCBITH ii KUTENIB. SIKIIO JIFOJUMHA KUBE B CEJi Ta
Ma€ OCBITY TipIly 3a TOPOJSHUHA, TO ICHY€ OulbIla WMOBIPHICTH TOIIO, 11O BOHA
00iTbcsl 1 HEHaBUAUTH 4YYXKUHIIB. CTaTh, MOBHAa Ta €THIYHA NPHUHAIECKHICTH
YKpaiHIIB 3HAYHO MEHIIIE BIUTMBAIOTh HA PO3BUTOK KCeHO(D0O11 [4].

[Ile omun BaxiauBuM dakTop — 6iK Jar0OuHU-KcenHogooba. Y 1990-1 poku
30epiranacs 4iTKa 3aJIe)KHICTh: YMM CTapIlia JIFOAWHA, TUM OLIbIe BOHA CXUJIbHA JI0
kceHo(poOcrkux HacTpoiB. [IpoTe octanHiM yacom, 3a Bumipamu KMIC, BinOymucs
3MIHM, TOMY IO 0 Bpa3IuBUX I KceHO(oOli BIKOBUX Tpyn Aojanacs MOJIOIb
BikoM 110 30 pokiB. Lleit comionoriyauii GeHOMEH CIOCTEPITaeThCs y AisIX JMESIKUX
panukanpHuX oprasizamii. [Icuxonoriyna mpuyuHa ypa3nuBoCcTi 000X rpyn (MoyIoai
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Ta JIIOJIeH MOXUIIOTO BiKY) — HEBIEBHEHICTh Y CBOiX CHJIaX, HE3AATHICTh CAMOCTIHHO
BIIOpATHCS 13 30BHIMIHIMU 3arpo3amu. Sk yrountoe O. [1naToBa, 18 pokiB — 11e mi3HIi
I1JTITKOBUHM MEP10JI, Y IbOMY Billl MOJIOJII JIFOJIM, HAMararo4ruch po3ioparucs y cooi,
MOXKYTh KHJATHCS y OyJb-sIKI KpalHOII. Y cTapiioMy BIlll JIIOAWHA TaKOX MOXKE
BIIUyBaTU OOSI3Ky HEHABUCTh JI0 YOTOCh IHIIOIO 4Yepe3 HEBIEBHEHICTh Yy coOi
(BTpaTuTH cuiM y OOpoTHOl 3a TMCUXOEMOIHUN/MaTepiadbHuil  KoMQOPT,
HEMOXXJIMBICTh peajli3yBaTH CBOI IUIAHU Yepe3 MPUCYTHICTh Y Mi cdepl 1HIHMX 0ci0)
[Tam camo].

Sk 3a3Hauae 3. Kouayp, «ykpaifii pagitoTh, M0 paguKail IpuOuparoTh Tabopu
pPOMIB, 3aXHINAIOYM MICIIEBHX CIIBrpoMajsiH. BoHu He po3ymiioTh, 110 3aBTpa Iii
JIOW MOXYTh HAlaCTH HAa HUX 4Yepe3 SKYCh IHIIY NMPUYUHY» [TaM camo]|. Moxe
3/IaTHCS, 1110 JIIOJUHA TTPOCTO 3aXHUILA€ CBOIX €THIYHUX CIIBMEIIKAHIIIB 1 PO3MOBiAae
CTpalllHI 1CTOpli Mpo Te, IO BCl 3apa3 nepedyBarOTh Yy CTaHl HEOE3MEeKH uepes
qykuHiB. OIHaK TPOSIBU KCEHO(}OO1T Ta HETEPIUMOCTI CTAlOTh JeAall YacTIIUMU 1
OXOIUTIOIOTH Bce OubIe 00'€KTIB i1 HEHABUCTI. HUMU CTalOTh HE TUIBKU POMH, a U
JITBT-cninibHOTA 1 HABITh HI B YOMY HE MOBUHHI «T€HJIEPU», IKUX 3BUHYBAYYIOTh Y
pYWHYBaHHI IHCTUTYTY TpaauiiiHoi ciM'i, BIIO 3 iHImx perioxis ToIo.

3a BETMKUM paxyHKOM, HEMAE YITKMX MEX 1HAKIIIOCTI: YOJIOBIKM Ta >KIHKH, O
Ta YOPHI, XBOP1 Ta 37I0POBi, CIPOOKI Ta Kapooki, OiH1 Ta Oarari... Ko JOBOJAUTH
110 Te3y J0 abCypay, To Oyab-sKa JIOJIMHA MOXE IMIINTH J10 1HIIOI 0COOU 1 CKa3aTH:
«Tu MeH1 He mogobaemics, TOMy 110 TH HA MEHE HE CXOXuit». I 11e € coliaabHOoI0
npo0JieMor0, 00 HACTYIMHUHM KPOK Y 1iHl cutyatli — «5 Tede mikBigyro». e 3HumeHHs
MOKe OyTH SIK CHMBOJIIYHUM, Tak 1 G13M4HUM», — 3a3Hauae O. [lnarosa [4].

KonTtpotoBaT HacCMJIBCTBO 1O 00UIBa OOKK MpodiemMu kceHodoOii Mae He ¢y
Jlinua (BUMHEHHS CaMOCYIy — YMOYHEHO Hamu), a JepkaBa B 0CO01 YIIOBHOBaKEHUX
Ha 11e opraHiB. Tak camo Sk 1 BU3HAYaTH MOJITUKY LI0/I0 HALIIOHAJIbHUX MEHILIWH Y1
BIIO. Ilporo B cycniiabCTBI HE POOUTHCS B MOBHOMY O0CS31, aJKe, HANPHUKIA,
Crpareris 3aXMCTy Ta 1HTErpailii B yKpaiHChKE CyCHUIBCTBO POMCHKOT HAIIMEHIIIUHH,
gKa TIOKJIMKaHa corjanizyBatd pomiB (2013 p.), He BHUKOHYETHCA BIPOIOBXK
JAECATWIITTS (SIK MU 0a4MMO 3a CTHXIMHMMH TaOOpamH, IO 3'SBISIOTHCS B PI3HHUX
perioHax kpainu), 6aratro rpomazsH 3 uncia BITIO 3anummarots Teputopito YKpainu y
MOIITYKax KPaIoro »uTTs oo [3; 4; 5, ¢. 320-323].

o cycmibcTBO MOXKE 3pOOUTH sl BUPIICHHS] KCEHO(GOOCHKOTO CTAaBICHHS 710
HalMEHIIMHU (Ha mnpukiaal pomiB) yu go BIIO 3 iHmmx perioniB? Chepiy,
HaIPUKJIa], MOXKHA Oyab-IKOMY TPOMASHUHY TEPHUTOPIATBHOI TPOMaJH TOCTABUTH
co01 MUTaHHS TPO Te, XTO ISl HUX € 4dyxKuHelb? Hackiabku OIU3BKO J0 CBOIO
COLIIAJIbHOTO KOJia CYCIHIJIBCTBO (PKUTEN1 OKPEMOrO HACEJIEHOrO IYHKTY, BYJIMIIL,
OyIUHKY, TiJ’13y TOIIO) FOTOBE HAOJM3UTH HECXOXMX Ha HUX Jroaeh? [laBum
BUIMOBIZII HA Il MUTAHHS, MOXHA OOYMCIUTH TMEPCOHAIBHUI PIBEHb CTpaxy Ta
TPUBOTH, SKI TMPUBHOCITH Y IX KUTTS TICUXOEMOIIIHHE «TIEPCOHATIBHE TEKJIO0Y» 1HIII
(MEHTanbHO BIAMIHHI BiJl HUX) OCOOM-UY>KMHII Ta JECTPYKTUBHO BIUIMBAIOTh Ha iX
OyneHHe KUTTS, Ha [IOICHH] pilieHHs (BUO1p) TOIIO.

3 METOI0 YHUKHEHHS B NOJANbIIOMY NOTEHLIWHUX KOH(MDIIKTHHUX CHUTYaIliil
TPOMAJITH OKPEMHUX TEPUTOPIAIbHUX Tpomaj YKpaiHu 3 MPEACTaBHUKAMH PI3HUX
HarioHanpHUX MeHImH, BIIO TOmO npominbHO peani3yBaTH Ha JIEpP:KaBHOMY,
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pEerioHaIbHOMY Ta MICLIEBOMY PIBHAX HACTYNHUN KOMIUIEKC OpraHizauiiHo-
YOPaBIIHCHKUX 3axX0JiB: 1) 3MIIIHEHHS IIPaBOBOI0 3aXHCTy IIPEJICTaBHUKIB
HaiMeHmuHY, BIIO TOIO, $KI KOMIAKTHO MPOXKHUBAIOTH B OKPEMOMY pETiOHI
(HaceneHOMY TIYHKT1); 2) peaiizailis J1€BOi JEep)KaBHOI COIaJIbHOI TOJITHKH
(comiaapHOTO 3aXMCTy 1 3aWHATOCTI) TMpeACTaBHUKIB HanMeHmuH, BIIO Tomo,
IPOBEJACHHS Cepell HUX CHCTEMHOI 1H(OpMAIIHHO-TIPOCBITHUIIBKOI POOOTH 13
3amo0iraHHsl HACWJILCTBY Ta >KOPCTOKOMY TMOBOKEHHIO B CIM'T (B CYCIJIBCTBI),
HEJOMYIIEHHSI BUKOPUCTAHHS HaWTipmmx (GopMm AUTIUOI/KIHOYOI Mparl; 3aTydeHHs
TaKUX TPOMASH 70 CYCHIIBbHO-KOPHCHOI Mpalli Ha MiCLIEBOMY PiBHI; 3) MiBUIIICHHS
OCBITHBOTO (B TOMY YHCII MPaBOBOTr0) piBHSA rpomaasH HauMeHunH, BIIO Tomo,
MIPOBEICHHS PO3'SICHIOBAILHOI POOOTH IIOAO BAKIUBOCTI OTPUMAHHSA iX JITHMU
JOLIKUIBHOI, 3arajlbHoi CepeiHboi, MNpo(eCcIHHO-TEXHIYHOI Ta BHUIIOI OCBITH;
B3a€MO/Iisl HABYAIbHUX 3aKJIaiB Ta rPOMaJChKUX 00'€THaHb 3 HalMeHnHamu, BI1IO
Ta iH.; 4) 3a0e3leueHHs OXOPOHU 370pOB'S MpeACcTaBHUKIB HarMeHiuH, BIIO
(momwupeHHs 1HPOpMaLii PO CUCTEMY OXOPOHH 3JI0POB'S Ta MOPSAJOK 3BEPHEHHS 10
il 3akiaziB; IHPOPMYBaHHS MICIIEBUX JKUTEIB Ta HaBMAKHU MPO TPATUIlli, KyIbTypYy,
KUTJIOBO-TOOYyTOBI ymMoBU Ta 3Bu4Yai HamMeHmuH (BIIO) nns BpaxyBaHHS Takoi
iH(opMarii mpu HaJlaHHI 0co0aM MEAUYHOI JTOTIOMOTH; MPUIJIEHHS 0COOIMBOI yBaru
CTaHy 37I0pOB'A [iTed IMX KaTeropil TpoMajsH; MPOBEACHHS pOOOTH 13
IpOIaryBaHHs 30POBOI0 CIOCOOY KUTTS Ta MOJIIILIEHHS CTaHy 37I0pOB'Sl TPOMaJIsiH
HauMeHmmH (BIIO); 5) mnominmeHHs >KUTIOBO-MOOYTOBUX YMOB TI'POMaJsiH
HanmeHuH (BITO): 3xailficHeHHs 3ax0/iB CTOCOBHO BJIOCKOHAJEHHS COIIaIbHOT
1HQpaCTpyKTYypu B MICHSX NPOKUBAHHSA TaKuX OCIO; CHOpPUSHHS Yy BHUPIIICHHI
BIJIMOBIJTHO JI0 3aKOHOJABCTBA NHUTaHb IIOAO 3a0E€3MEUYEHHS JKHUTIOM, Yy4YacTi y
nporpamMax MUIBIOBOIO KpEAWTYBaHHsS NpuAOaHHA Ta OYIIBHHMITBA XUTIA; 6)
3aJI0BOJICHHS KyJIbTYpHUX Ta iH(popMaiiitHux notped HaumeHmuH (BI1O): cnipusiuus
30epeKEHHIO Ta PO3BUTKY iX HAIIOHAIBHOI KYJIbTYpU 1 MHCTENTB; MOIIUPEHHS
iHdopmalii mpo iX JKUTTA Ta KyJIbTYpHY CaMOOYyTHICTh Yy 3aco0ax MacoBOi
iH(dOopMmaIii.

Bucnosxu. TlpoBiBmm aHami3 cremiaabHOI JITepaTypu 3 MiAHATOI MpoOiemu,
MOKEMO 3pOOUTH €Kl y3arajlbHEHHS pe3yJIbTaTiB I0JAO0 BUBYEHHS KCEeHO(OOIi
cepe yKpaiHIIiB.

1. Teopetnunuil po3risiag GpeHoMeHy KceHo(OOil y CydacHOMY BITUHM3HSIHOMY
CYCIIUJIBCTBI Ta BpaxyBaHHS MOTO JESKUX ACMEKTIB Y JKUTTI TEPUTOPIATLHUX TPOMAT
Ykpainu Mae BaXJIMBE 3HAYCHHSI B KOHTEKCTI CTaBIICHHS MICIIEBUX JKUTEIIB JI0 TAKUX
OKpeMHX KaTeropiil HaceyieHHs sik HaMeHuHu Ta BITO.

2. Cepen neskux (paxkTopiB, sIKI BIUIMBAIOTh HA PIBEHb HECHPUHHATTS/CTpax
KUTEJIB TEPUTOPIaTbHOT TPOMAIU MO0 OCI0, SKI MEHTAJIBHO BIPIZHSAIOTHCA Bij
HUX, BapTO BIJIHECTHM HACTyMHHI: 1) T 1 po3Mip MOCeNeHHs; 2) 3100yTa OcBiTa ii
rpoMajisiH; 3) arpecis 1 JIFOTh SIK TIPOSIBU CTpaxy KceHodoba; 4) iHauBiAyaabH1 BIACHI
HEraTWBHI PHUCH, KOTPI 3pYy4HIle HE BUMIPABIATH B 001, a HEHABUAITH B 1HIIIN
JIOJTVHI, SIKa HE CX0Ka Ha 0co0y; 5) BiK JIIOAMHU-KCEHO(D00A.

3. Kommuiekc opraHizamiifHO-yNnpaBIiHCHKUX 3aXOJIB MO0 TONEPEIKCHHS
dbopmyBarHS KceHO(POOIT y MICIIEBUX KHUTENIB CTOCOBHO HanMeHmuH Ta BIIO mae
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BKJIIOYATH TPABOBUHM, COIANbHUNA, OCBITHIM, 1H(MOpMaUIWHUN, KyJIbTypHUH Ta
MEJIMYHUHN aCTIeKTH [I0JI0 CUCTEMH 3aXHCTYy IIMX HE3aXHIIEHUX KaTeropii.

VY nopanbliux JOCHIIKEHHSX JOLUIBHO 3BEPHYTH YBary Ha BUBYEHHS TaKUX
aCIeKTIB MIJHATOI HaMM TMPoOJIeMH, AK: 1) 1HIIICTP MEHTAIITETY Hapoay KpaiHH-
arpecopku; 2) QopMyBaHHS KOHCTPYKTHBHOI KCeHO(]OOIi yKpaiHI[IB CTOCOBHO
HECIIPUUHATTSA JAe()OPMOBAHOI CUCTEMH IIIHHOCTEH >kuTemiB pd; 3) oOrpyHTYBaHHS
CHUCTEMH JIIEBUX OCBITHIX 3aXO0/I1B Ta HAIPSAMIB JiISTILHOCTI BITYM3HSIHUX MeI1a3aco0iB
mo/10 €(EeKTUBHOTO BIUIMBY Ha TPOMAJIsSH YKpaiHM 3 METOK BHXOBAaHHS y HHUX
CTIMKOTO HECTIPUUHSTTA aHTHAEPKABHUX MOJITHUYHUX HAPATHUBIB, K1 MPOMAryrOThCS
Memiazacobamu pao.
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IMPABOBA CKJIAJIOBA YKPAIHCBKOI HAIIIOHAJIBHOI I11EI
LEGAL COMPONENT OF THE NATIONAL IDEA OF UKRAINE

Abstract. The study is based on the assumption that at the current stage of
development of the State and society, there is a need to form a national idea of the
State, which is a theoretical expression of the Ukrainian people's self-awareness of
their identity and individuality, and which, based on common values and interests,
can be one of the important factors in consolidating Ukrainian society, a general
vector for further development of the country and a guideline for its role and place in
the world community. The national idea is an expression not only of the
psychological and cultural model of society, but also a manifestation of the national
legal sphere, which has a complex and ambiguous composition that requires a
detailed scientific study. The purpose of the study is to identify the prerequisites and
components of the national idea formation at the current stage of development of
Ukrainian society and the State in the legal domain. In the context of state-building,
the national idea should be an integrative ideological basis on which a political
nation is consolidated and a project for the country's development for the future is
created. It can be argued that the modern state-building process in Ukraine requires
modernization of the concept of the national idea, making certain adjustments to its
value content.

Key words: national idea, legal ideology, legal policy, legal values, national
identity, national mentality, national interest

1. /liama30H miIxo/iB J0 TPaKTyBaHb HAIlIOHAJIBHOI 1/1e1 y HAYyKOBHX JKepesax
OyB Ta 3aJIMIIAETHCS JOCUTHh MIUPOKUM. SIK MPaBUIIO, aBTOPU HAMAAOTH HAI[IOHAIBHY
i7Ie10 BY3BKOTO, €THOTpadigyHOro TIyMA4yeHHS, HATrOJONIYIOYM Ha OCOOJUBIH poJIi
€THIYHUX HApOJIIB Y AEP>KaBOTBOPEHHI.

Cnpobu 3HaliTH yHIBepcaldbHy (GOPMYJTy YKpaiHCHKOI HAI[lOHAJIBHOI 1J1€i
poOuIIMCS HEOAHOPA30BO, MPOTE BHPOOJICHHS BJIACHOI MMapaJurMH HAIliOHAJIBHOT
caMooprasizallii BUSBHIIOCS HAITO CKJIaJHUM 3aBJIaHHSM SIK JIJIT HAYKOBIIB TakK 1 JJIs
MOJTITUKIB.

Mu moginseMo JTyMKY 3 THMH HAYKOBIISIMH, SIKI BU3HAIOTh, IO HaIllOHAJIbHA
i1ess — 1€ CYKYIHICTh 1e¥, CHCTeMH TMOTJIsAiB Ha 00 ’€qHaHHS HaIllli HaBKOJIO
CHTLHOI METH, CIPSIMOBAaHOI Ha 3A00YyTTs ACP)KABHOCTI Ta i MOMAIBIINN PO3BIM.
BiamoBimHO yKpaiHChbKa HaIllOHATbHA imes — 1Ie¢ TEOpPeTUYHHH BHpa3
CaMOYCBIIOMJICHHSI YKPAaiHCHKUM HapOJIOM CBO€EI caMOOYTHOCTI Ta 1HIUBITyaTbHOCTI,
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BJIACHOT CAaMOIIIHHOCTI, MpaBa HAa CAaMOBH3HAYEHHS Ta CAMOCTIHHUN PO3BUTOK, Ha
HalllOHAJIbHY He3ajaekHICTh. CyCHIbHO-TIOMITUYHI, Y TOMY YHCII ¥ MiXHapOJHI,
YMOBH PO3BUTKY YKpaiHM B ICTOPUYHOMY KOHTEKCTI CBI4ATh MPO MOCTIHHUHN pyX Y
oMy Hampsimi. Ha cydacHomy erami WaeThCs Mpo 11 YTBEP/KCHHS Ta HaJaHHS
XapakTepy o00’€qHyI0UYO0l, KOHCOJIAYHYOl Jep)KaBHOI i7ei, ska oBoJiogiia ©O
cBimOMIiCTIO Hapoay [1, €.74].

OT1xe, y CydacHUX YMOBax, BapToO aKI[EHTYBAaTH yBary Ha TOMY, 1110 YKpaiHChKa
HaIllOHaNbHA 17es1 0a3yeThCsl HA TJIIMOOKOMY YCBIJIOMJIEHHI HAaJ€KHOCTI KOXXHOTO
YKpaiHIsl [0 YKpaiHChbKOI HAIllOHANBHOI CIIIBHOTH, iieHTUdiKamii HOro 3 i€l
CHUIBHOTO0, (POpMYBaHHI ySIBICHb MPO ii TUIOBI PUCH, €THIYHY TEPUTOPIIO, MOBY,
ySIBJICHHSI TIPO i1 ICTOPUYHI Ta AyXOBHI HIHHOCTI. OTXe, M YKpaiH! Ba)XJIUBUM €
(dhopMyBaHHS Takoi IHTETPaIbHOT JOKTPUHH, sika O HA OCHOBI MPABUJIBHUX BUX1JTHUX
MPUHLMIIB Ta 17€0JIOTIi J03BOJIMJIA OO ’€QHATH HAIlll0 HABKOJO 3HAUYYIIMX Ta
3po3yMinux Iuiei. Takoro i7ee€ro, ska 3MOXKe 00’€HATH CYCHIJIBCTBO, BUCTYIIAE
HaIlOHAJIbHA 171€4.

2. IloHsATTA «HallOHATBHA /1€ € TOJIMOP(PHUM, SIKUM 00’ €THYIOThCS PI3HI 1
HaBITh MPOTHJIECKHO COpSIMOBaH1 ()EHOMEHH, Cepell IKUX CJ1J Ha3BaTU HalllOHAIbHY
1ZICHTUYHICTh, HalllOHAJBHY 1/I€0JIOTII0, HAIlIOHAIBHY MOJITHKY, MPABOBY JOKTPUHY
Ta 1H. PosrisHemMo 3a3HadeHi (eHOMeHH OUIBII JACTANbHIIIE Ta BHU3HAYUMO iX
B3a€MO3B’A30K 3 HalllOHAJIBHOIO 1JIE€I0.

[lepBUHHOIO  CKJIAJOBOIO  HAllOHAJIBHOI 17€1 HaWyacTille Ha3UBaKOTh
HalllOHAJbHY 1JIEHTUYHICTh, 1[0 BHU3HAYAEThCS SK CKJIAJAHMN OaraTOBUMIPHUM,
OaratorpaHHuii (h€HOMEH, TOCHIPKEHHS SIKOTO BKJIIOYA€ COIllalibHI, MCUXOJOT1YHI,
KYJIbTYPOJIOT1YHI Ta €THIYHI ACMIEKTH.

HanionanbpHa 1IEHTUYHICTH HEcEe B cOO1 BIAMOBIIb HA 3alUTAaHHS PO CYTHICTb
il icHyBaHHsS. A TOMy HaIllOHAJIbHY 17I€10 MOHa BBayKaTH (JOPMOIO pallioHaILHOTO Ta
YCB1JIOMJICHOTO OCSATHEHHS HalllOHAJIBHOI 1ICHTHYHOCTI.

VY mpaBoBi#l IUIONTMHI BaXKJIMBE 3HAYEHHSI HAJIC)KUTH MPABOBIN 1JICHTHYHOCTI,
AKa PpO3IJISANIA€ThCA SK KEpIBHA B CTPYKTYypl TpaB KyJIbTypHHX IiHHOCTe. He
BUITAJIKOBO MPOOY/HKEHHS MPABOCBIIOMOCTI TPOMAJISTH OB’ SI3YI0Th 3 (POPMyBaHHAM
IIPaBOBUX IIIHHOCTEH, MEHTAJIBHOCTI Ta TUIIAMH COIiabHOI camoineHTrudikarmii. Kpim
TOTO, MPABOBA 1ICHTUYHICTh HE MOXKE HE OyTH 30pIEHTOBAHOIO HA TIEBHY CHUCTEMY
MPaBOBUX LIHHOCTEW, MPABOBUX TPAAMIIIH, cieHUPIYHUX HOPMATUBHUX ILIJTICHOCTEH
(3aKOHIB, KOJIEKCiB, OCHOB, KOHCTHUTYIIIH) [2, C. 49].

HactynHowo CKIa0BOIO HAaIllOHAJNBHOI 171e1 € HallloOHaJIbHAa 1/1€0JI0Ti,
TOJIOBHUHM MOCTYJAT SIKOi — BUCHOBOK PO ICHYBAHHS B ii 3MICTI OCHOBOIIOJIOKHUX
i1eil, mo (QOopMyOTh MHIAIPYHTS JI MPABOBOI CHUCTEMHU JIEPKABU, CTAHOBISTH
He3arnepeyHl BUMOTH JI0 TBOPUYO-TIEPETBOPIOBAIBHOI AISUIBHOCTI Y cepi Aep:KaBHO-
npaBoBoi mikicHocTi [3, €. 9]. OcobnuBe 3HaYeHHs y 3MICTI i7€0yorii Mae mpaBoBa
1J1€0JIOT1A.

HarmionanpHa imes CTaHOBUTH IIaTGOpPMY HaIllOHATLHOI MPaBOBOI 171€0JIOTI],
BHU3HAUa€ TEOPETUYHI 3acajyl MPaBOBOI CHCTEMU Jep>kaBu. ToOTO CyTHICTb
JepaBHOI 17€0Jorli CHiBMAJae 13 3MICTOM HalLIOHAJIBHOI METH — MOOyJoBa
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HE3aJIeKHOI JAepKaBU, KOHKYPEHTOCIIPOMOXKHO1 y CydacHOMY CBIiTi. Taky aep:KaBHY
HalllOHAJIbHY 1JI€0JIOT1I0 Ma€e KOXKHa KpaiHa

[IpaBOBY MOJITUKY MOKHA PO3IIISIAATH SIK OCOOJIMBE MOJIITUKO-TIPABOBE SIBUILIE,
110 GOPMYETHCSI BHACIIJIOK CUCTEMHOI, HAYKOBO OOIPYHTOBAHOI JiSUIbHOCTI JIepKaBU
1 TpOMaJChKUX 00’€/lHaHb, CHOpPSIMOBAaHE HAa BHU3HAYEHHS CTpaTerii 1 TaKTHUKU
IPaBOBOTO  PO3BUTKY CYCIUIbCTBA, YAOCKOHAJIEHHS MEXaHI3My IPaBOBOIO
peryitoBaHHs, 3a0e3MedeHHs MpaB 1 CBOOOJ JIIOJUHU Ta TPOMAJSHUHA, MMOOYI0BY
[IPaBOBOI JEPKaBHU.

[TpaBoBa momiTHKa CrIpsSIMOBaHa, B MEPIILY Yepry, Ha YIOPSAKYBaHHS MPABOBOI
cdepu, sika CBOIM IOPUAMYHUM 1HCTPYMEHTApIEM 37aTHA ONTHMI3yBaTH €KOHOMIYHI,
MOJIITUYHI, COIlaJIbHI, €KOJOriuHi Ta iHmI BigHOocMHU. DopmyBaHHS MpPaBOBOI
MOJITUKN € OO0 €KTUBHOIO HEOOXIJHICTIO B JEMOKpaTUYHINA JepKaBl, JI¢ MaHye
BEPXOBEHCTBO IpaBa.

[IpaBoBa MmoiTHKAa MOXE YCIHIIIHO 3/1HCHIOBATUCA TUIBKM B TOMY BHUMAJKY,
SKIIO BOHA CIHMPAETHCS HA HAYKOBI PO3pOOKH Ta HAYKOBY JAOKTPUHY. Y LBOMY
3HAYEHHI MPaBOBa MOJITHKA € KaTaTi3aTOPOM HAYKOBHX JIOCIHI/IKEHb, IMITYJILCOM JIJIS
BH3HAUYCHHS 1 pO3B'sI3aHHS HOBUX MPOOJIeM y MpaBoBii cdepi.

OcHoBHUMHK HamnpsiMamMu (GOPMYBaHHS 1 PO3BUTKY IMPABOBOi MOJITUKU Ha
JAHOMY eTarll po30y/I0BM YKPAiHCHKOI JIep>KaBHOCTI Ta i IPaBOBOi CHCTEMH MO>KHA
BBaxkatu: (1) peamnizailisi BAMOT BEpXOBEHCTBA IIpaBa Ta BU3HAHHS KOTO JIOMIHAHTOIO
B ycCix cdepax CyCniIbHOTO XHUTTS; (2) 3a0e3MeueHHs] 3aXUCTy Ta OXOPOHHM IpaB 1
CBOOO/ JIIOAWHU Ta TPOMAJsSIHMHA Ha PIBHI 3araJlbLHOBU3HAHUX MIDKHAPOIHO-
MpPaBOBUX CTaHAApTiB; (3) MIJBUILEHHA €(QEKTUBHOCTI UYMHHOI CHUCTEMHU IIpaBa
VYKkpainu 11070 peryJjoBaHHS CYCHUIBHUX BIAHOCHH 1 TiporieciB; (4) amamrarii
3aKOHOJIaBCTBA YKpaiHM A0 BUMOI 3akoHojaBctBa €C, y ToMy uucii y ¢opmi
KOHBEpPreHIli OKPEMUX IMPAaBOBUX IHCTUTYTIB y PI3HUX Taldy3sX Hal[lOHAIBHOIO
MpaBa, a TaKOX TIIyMayeHHs HOPM HalllOHAJHLHOTO 3aKOHOJIaBCTBA 32 HOPMaMH IpaBa
€C sk mia yac mpaBOTBOPUYOCTI, TaK 1 HA CTall mpaBo3acTocyBaHHs; (5) popmyBaHHs
JIEp>)KaBHOI TIPaBOBOI 1/1e0Jorii, 1m0 Oa3yBaThcs Ha BpaxXyBaHHI HalllOHAIBHOL
camoiJieHTH(}iKalli YKpaiHCbKOrO CYCIIJIbCTBA, Ta CIPHUSE «IIJBUIICHHIO PIBHSA
MIPABOCBIIOMOCTI 1 MPaBOBOi KyJbTYpU OCOOHMCTOCTI, MOCAJOBUX OCIO AeprKaBHHUX
OpraHiB 1 CyCHUIbCTBA 3arajioM, MOJOJaHHS MPABOBOTO HITLIi3My H IHIIUX MPOSIBIB
nedopmariii mpaBoBoi cBigoMocTi» [4, €. 31].

MoskHa CTBEpIKyBaTH, IIO TPAaBOBa IMOJITHKA € CBOEPITHUM I1HAMKATOPOM
NOJMITUYHUX Opi€HTallid 1 IHHICHUX TPIOPUTETIB y mporeci (opmyBaHHs
HaITIOHAJBHOI i7e1 YKpaiHu.

VY cBOIO "epry nmpaBoBa 11€0JI0Tisl Ta MPAaBOBA MOJIITUKA JIEPKaBU POPMYETHCS
1] BIUIMBOM IPaBOBOI JOKTPUHHU, MEPEayCiM KOHCTUTYLIHHO-TIPABOBOi, OCKLIBKH
KOHCTHUTYI[IHHO-TIPAaBOBa JTOKTPUHA Cy4YacHOi Jep>KaBU SIBISE COOOK CYKYIHICTh
yCTaJIeHUX Ta BHU3HAHMX HAyKOBUM CEpPEIOBHILIEM 17eH, MOJI0KEeHb, HAayKOBUX
NOTJISIIB Ta TEOPETHMYHUX Yy3arajbHEHb, 10 Yy CYKYMHOCTI CTaHOBJSTH JIOTIYHO
3aBEpIICHE Ta BHYTPIITHLO Y3TOKEHE OadeHHs, pO3yMIHHS W MOSCHEHHS CYTHOCTI,
0COOJIMBOCTEM, TOJIOBHUX O3HAK Ta 3aKOHOMIpHOCTEH (a00 TEHIEHIi) pO3BUTKY
MEBHOT'O KOHCTUTYIIHHO-TIPaBoBOTO siBuiIa (pernomeny) [5, €. 208]. Koncruryriitao-
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MpaBoBa JOKTPUHA OOTPYHTOBYE 3 HAYKOBOI TOYKH 30Dy COIialbHI 3aKOHOMIPHOCTI
BUHUKHEHHS, (DYHKI[IOHYBAHHS 1 PO3BUTKY SBHII IOJITUKO-TIPABOBOI JIMCHOCTI,
cupusie  (popMyBaHHIO JOCKOHAJIOI MOJIEl MPABOBOIO peryioBaHHs. BTineHi B
KOHCTHUTYIIII Ta IHIIUX 3aKOHOJABUMX akTaX (110copCchKO-IIPaBOBI el
KOHIETITYaJIbHOTO PIBHS BU3HAYAIOTh CHPSIMOBAHICTh PO3BUTKY JEpKaBH 1
CYCIJIBCTBA, HALlIOHAIBHOI IIPaBOBOI crcTeMu [6, €. 59].

OTxe, MpaBoBa JOKTPMHA HE TUIBKH BIJA3EPKAIIOE JEP>KaBHO-TIPABOBY
JiCHICTD, aje 1 Hajae OavyeHHs IpaBa SIKUM BOHO Ma€ OyTd, TOOTO HOro ysBHUU
imeanpHuil 00pa3, OOTPYHTOBYE HEOOXITHICTH 1 JMOLUIBHICTE (OPMYBAHHS HOBHUX
HOpPM TIpaBa, Tally3edl Ta IHCTUTYTIB MpaBa, iX yIOCKOHAJIEHHS 4u pedOopMyBaHHS.
BBaxxnuBOIO  CKIIQJI0BOIO  MPaBOBOI  JIOKTPUHM €  OI[IHOYHO-NIPOTHOCTUYHHIMA
KOMIIOHEHT, 110 MICTUTh HPOTrpaMHI MOJOXEHHS PEKOMEHAAIIHMHO-OPIEHTYIOUOTO
XapakTepy 1 CTAHOBUTH pPE3YyJbTAaT KPUTUYHOIO aHAII3y MPAKTUKU JEpkKaBo- 1
IIPAaBOTBOPEHHS.

3. Konctutymiss Ykpainu 3akpiIuiioe, M0 30BHINIHBOMOJNITUYHA ISUTbHICTD
VYkpainu crpsiMoBaHa Ha 3a0e3MEeUeHHs ii HaIllOHAJBbHUX IHTEpeciB 1 Oe3meku
IUIIXOM TIATPUMAHHS MHUPHOTO 1 B3a€EMOBHTIIHOTO CIIBPOOITHHIITBA 3 YJE€HAMH
MIXKHApOJHOIO CIIBTOBAPUCTBA 3a 3arajlbHOBU3HAHUMU MPUHIMIAMH 1 HOpPMaMHu
MDKHApOJIHOTO TipaBa (cT. 18).

OdimiitHe BU3HAUYCHHS TEPMIHY «HAIIOHAJIbHI IHTEPECU» BUKJIAACHO B 3aKOHI
Vkpainn «IIpo OCHOBM HallOHaNbHOI Oe3neku YKpaiHm». TaM 3a3HaueHo, WIO
HalllOHAJTbHUMU 1HTEpPECAMH € «KUTTEBO BAXKJIMBl MaTepiayibHi, 1HTEJIEKTYyaJbHI 1
JOYXOBHI LIHHOCTI YKpaiHChKOTO HAPOAY SIK HOCIS CYBEPEHITETY 1 €IMHOTO JKepena
BJIaAu B YKpaiHi, BU3HAYaJIbHI MOTPEOM CYCNUIBCTBA 1 JEp’KaBH, peaizalis SKUX
rapaHTye JepKaBHUI CYBEPECHITET pralHI/I Ta 1l IPOTPECUBHUI PO3BUTOK.

HamionaneHuii  iHTEpec  TOB’sA3aHMIA 13  CTpaTeriyHUM  3aBJaHHSIM
30BHIIIHBOIIOITHYHOTO KypCy YKpaiHu B yMoBax rioOaiizaiii Ta €BpoOlHTerpaiiii,
CIpSIMOBAaHUN Ha TIJBUINECHHS J>KATTECIIPOMOXHOCTI Ta 3MIIHEHHS Cy4acHOl
HE3aJIe)KHOT JIep’KaBU 3a YMOBHU 30€pEeKEHHs HalllOHaJbHUX ILIHHOCTEH, 3aXUCTY
€KOHOMIYHOTO 1 TOJITUYHOTO CYBEpPEHITETY, BJACHOI COLIaJbHO-KYJIbTYPHOI
1IeHTUYHOCTI. BpaxyBaHHS 3a3Hau€HUX MPIOPUTETHUX HAMPSAMIB BUCBITIIIOE OCHOBU
KOHIICTIIIi HaIllOHAJBLHOTO 1HTEPECy, HaJga€ MOXJIMBICTh JepKaBi MPOBOJUTU
aKTUBHY BHYTPIILIHIO 1 30BHILIHIO OJITHKY.

OTxe, HaI[lOHAJIbHI 1HTEPECH BTUIIOIOTHCS Y HaLlOHANBHIA 1711 YKpaiHw,
3a/1al04d ONTHUMAJIbHUM HaMpsiM PO3BUTKY KpaiHM B TMOJITHYHIA, E€KOHOMIYHIMH,
KyJIbTYpHIN Ta IHIIUX cepax, K y CbOr0JICHHI, TaK 1 HA MaOyTHE.

4. TenpeHuii poO3BUTKY YKpaiHCbKOI JE€p’KaBM Ha Cy4acHOMY  e€Talll
MPUIYCKAIOTh HAJJAaHHS OCOOJIMBOI AKTYaJIbHOCTI Ta MPAKTUYHOI 3HAYUMOCTI TAaKOMY
SABUILY KOHCTUTYLIHHO-TIPABOBOI AIMCHOCTI, SIK KOHCTUTYLIMHI I[IHHOCTI,Y 3B'A3KY 3
TUM, 110 OCTaHHI BHU3HAYaIOTh CHUCTEMHY WIHHICHY CIPSMOBAHICTH JEp>KaBH, IIO
00yMOBITIO€ €(PEKTUBHY TPABOTBOPUICTH 1 MPABO3aCTOCYBAaHHS, a OTXKE, 1 e(PEKTUBHE
(GYHKIIIOHYBaHHS JepXKaBH SIK IIPaBOBOI.

KOHCTI/ITyHi}I VYkpaiHu 3akpilulioe 1 rapaHrye SaFaJIBHO-HpaBOBi LIHHOCTI,
IIHHOCTI, SIK1 MaIOTh (PyHIaMEHTaJIbHE 3HAUCHHS JISI cycnmLCTBa JIepKaBH, HAPOLY,
U1 KOKHOI OCOOMCTOCTI, a came: JIOAMHA, 1i KUTTA 1 3A0pOB’S, YECTh 1 TAHICTD,
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HEJOTOpKaHHICTh 1 Oe3meka (ctT.cT. 3, 27, 49 Koncturynii Ykpainu); TiIHICT Ta
cBoOoja moaunu (cr.ctT. 21, 28 Konctutyuii Ykpainu); npaBo Ha BUIBHUA PO3BUTOK
ocobucrocti (cT.cT. 23, 34, 35, 53 Konctutyuii Ykpainu); mpaBoBa piBHICTb (CT. CT.
21, 24 Kouctutymii Ykpainu); BepxoBeHCTBO mpaBa (cr.cT. 1, 8 KoncTuTymii
VYkpainn); pemokparis (ct.ct. 1, 5 KoHcrutymii YkpaiHu); CyBepeHITET Ta
TepuTopiagbHa UUTicHICTh Ykpainu (cr.ct. 1, 2, 17 Koncturyuii VYxkpainn);
pecnyOnikancbka popma npasminas (cT. S Koncrurynii Ykpainu) Ta iHmi.

He Bnarounces y HaykoBY MOJeMiKy, 3a3HauuMo, 110 (a) Koncrurymis Ykpainu
BUKOPHCTOBYE TEPMIH «I[IHHICTB» came OO JIOIWHU, 11 )KUTTS 1 340POB’S, YECTi 1
rigHOCTi, HemoTopkaHHOCTI 1 Oesmeku (ct. 3 Koncrurymii VYkpaiam), (0) y
Konctutymii BigcyTHi Oyap-siKi BKa3iBKM Ha BH3HAUEHHS MPIOPUTETHOCTI YH
1€pApXIYHOCTI KOHCTUTYUIWHUX LIHHOCTEH; (B) MEpesliK KOHCTUTYLIMHUX LIHHOCTEN
HE € BUYEPITHUM 1 PO3BUTOK CYCIIJILHUX BITHOCHH MOXKE CIIPUATH HOTO TOTOBHEHHIO
a00 3MiHI.

Takum 4MHOM, TTPABOBI IIIHHOCTI CJI1Jl BU3HATH MPIOPUTETHUMHU OPIEHTHUPAMH B
CYCIIUJIbCTBI, 1110 33/1aI0Th XapaKTep 1 AMHAMIKY B KUTTI CYCIILIIbCTBA, BCTAHOBIIIOIOTh
Ta 3aKpIUIIOIOTh Oa)kaHl THUIU CYCHIIBHHUX BIIHOCHH Ta eTH4Hi ifeani. Cucrema
MPaBOBUX IIHHOCTEH CXWJIbHA J0 3MiH, OOYMOBJICHA E€BOJIIOIIEID I[IHHOCTEH, 3a
JIOTIOMOTOI0 IIIHHOCTEH 3B'I3YIOThCS i pi3H1 YaCOB1 MOJTYCH.

[IpaBoBI1 IIHHOCTI iICHYIOTB JIJIsi CYCIIJIBCTBA Ta 1HJIMBIJA y BUIJISAIAl «TOTOBHUX
dbopmyi», sIKIi OpPIEHTYIOTH B COIlaJIbHOMY JKHMTTI, BIUIMBAaIOYM Ha BHOIp BapiaHTa
MOBEIIHKH y cdepi Aii npasa.

Ha namy nymKy, Ha OCHOBI I[IHHOCTEW, 3aKJIaJICHMX Y HalllOHAJIBHIN 1]1€d,
MOBMHHA (OPMYBATUCS CTpPATEris PO3BUTKY JEp>KaBH, MPIOPUTETHI HANPSIMH ii
MTO3UITIFOBAHHS Ha MIKHAPOJIHIN apeHi.

5. HamionanpHa i1es, IO TPYHTYEThCS Ha HAIlOHAJIBHUX I[IHHOCTSIX Ta
3arajbHOJIIOICHKUX TYMaHHHX 3acajiaX, € OCHOBOIO KOHIIENITYaJbHOTO s/Ipa CTpaTerii
PO3BUTKY YKpaiHU, TyXOBHOIO, MOPAJIHHOIO Ta MOJITHKO-TIPABOBOIO KBIHTECEHIIIEIO
HaIllOHAJIBHO-/ICPKABHUITLKOI CBIJOMOCTI BCHOT'0 YKPaiHCHKOTO HApPOY.

VYkpaiHcbKka HaIllOHAJIbHA 17Iesl peali3yeThCs 4Yepe3 CBOK JIEPKaBOTBOPUY
(byHKuuo OCKITbKM BHW3HA4Ya€ B3aEMOBIIHOCHMHM MDK BJIQJOK0 1 HApOIOM,
JIETITUMI3YIOUH IT0 BJIAJy B CYCIIUTBCTBI.

VYkpainchka HaiioHajdbHA 171es Ha0yBa€e pUC KOHKPETHOI MPOTrpaMu MOJITHKO-
MPaBOBOi MISUTBHOCTI 3 YITKO OKPECJICHUM HaIllOHAIBHUM BEKTOPOM PO3BUTKY, IO
nepeadavyae peaaizaiiio CHijIbHUX HAIlOHAJLHUX 1HTEPECIB Ta 3aXUCT HaIllOHAJTBHUX
Ta NMPaBOBUX I[IHHOCTEH.

CriBBIAHOIIICHHS YKPAiHChKOI HAIllOHAJIBHOI 171ei Ta 1i MpaBOBUX CKJIaJIOBUX
MO’XKHa YMOBHO BH3HAYHTH K «3aKOH CITOJIYYCHHUX CYJIHWHY», KOJU HAI[lOHAIBHY 1/ICTO
HE MOKHa noOyayBaTy 0e3 mMpaBOBOi 1/1€0JI0T1i, MOJITUKU Ta TOKTPUHH, B TOU Yac, K
3a3HAYCHl SBUIIA HE MOXYTh MaTH CEHCy O€3 BH3HAYEHHS OCHOBHUX 3acaj
HaIlOHATBHOT 171e1 IepIKaBH.
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KOHCTUTYIINHI BUKJIUKHA TA IIA®POBI 3ATPO3U E-TEMOKPATII
B YKPAIHI 1]l YAC BOEHHOI'O CTAHY

CONSTITUTIONAL CHALLENGES AND DIGITAL THREATS TO E-
DEMOCRACY IN UKRAINE DURING MARTIAL LAW

Abstract. The research report examines the problem of constitutional
challenges and digital threats to the functioning of direct democracy institutions due
to restrictions imposed during martial law.

It is noted that holding elections during martial law is impossible even with the
use of digital technologies due to the threat of cyber attacks, the technical
impossibility of free expression of will of citizens in the temporarily occupied
territories and military personnel, defamation, etc.

The author concludes that democracy in the digital era has significant
advantages, since with the gradual penetration of information and communication
technologies into all spheres of public life, public administration processes are
emerging and simplifying, online dialogue between the government and civil society
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Is developing, and the mechanism for implementing direct democracy is being
modernised. In the period of armed conflicts, these threats are even more intensified,
so the introduction of constitutional and legal innovations is possible only after the
end of martial law.

Keywords: democracy, e-democracy, digitalisation, digital transformation,
digital democracy, elections, referendums, remote voting, martial law, armed conflict

YkpaiHa 3 MOMEHTY 3700yTTS HE3aJEeKHOCTI MparHe CTBOPUTH MOTYXKHY
JIEMOKpaTHYHY JIep>KaBy 3 Opi€HTAIli€l0 Ha (PyHIaMEHTaIbHI TEMOKPATHYHI IHHOCTI
€BPONEHCHKOT KyJIBTYpH. 3a IIell dYac YTBEpKCHHS KOHCTUTYIIOHAII3MY Ta
JEeMOKpaTIii B HallIiil Aep:kaBl MaJo BEJIUKY KUTbKICTh BUITPOOYBaHb, ajne 3 24.02.2022
p. — MOMEHTY IOYaTKy MOBHOMACIITAOHOTO BTOPTHEHHS Ta OTOJIOIIEHHS BOEHHOTO
CTaHy B YKpaiHi JEMOKpAaTis ONWHUJIACh Mepe]l KOHCTUTYHIMHUMHU BUKIMKAMHU
(YHKIIIOHYBAaHHIO 1HCTUTYTIB O€3MOCEePEIHBOI0 HAPOJOBIAIAS Yepe3 OOMEKEHHS
BCTAQHOBJIEHI B YUHHOMY 3aKOHOJJaBCTBI.

B mnepion BoenHoro crany B YkpaiHi abo B OKpeMHUX ii MICIEBOCTSIX
JEMOKpaTHUYHI 1HCTUTYTH (PAKTUYHO NPU3YNHUHSIIOTH (PYHKIIOHYBaHHS, 30KpeMa
BINOBIAHO 110 3akoHy Ykpainu «IIpo npaBoBuil pexxuM BOEHHOTO cTaHy» [1] Moxe
3aMpoBa/KyBaTUCh pAJ JEralbHUX OOMEXKEHb TaKUX $K 3a00pOHa IPOBENCHHS
MHUPHHX 300piB, MITUHTIB, MOXOAIB 1 AEMOHCTpAIll{, IHITUX MAacOBUX 3axoAdiB (1.8 4.
1 cr.8); 3a00poHa AISAABHOCTI MOJITUYHUX MAPTid, TPOMAJICBKUX 00’ €IHaHb, SIKIIO
BOHA CIIPSIMOBaHa Ha JIKBLAAIII0 HE3AJEKHOCTI YKpaiHHU, 3MIHY KOHCTUTYLIMHOIO
Jay HACWIbHULBKUM [UISIXOM, TMOPYLWIEHHS CYBEpPEHITETy 1 TepUTOpiaabHOL
LUTICHOCTI Jep>KaBu, MiAPUB i1 Oe3MeKkH, He3aKOHHE 3aXOIUJICHHS JEp>KaBHOI BIajH,
Mpornaraiy BiiHU, HACUJILCTBA, HA PO3NATIOBAHHS MIKETHIYHOI, paCOBO1, peNiriiHOi
BOPO’KHEYI, MOCATAaHHS Ha CTIMKICTh KPUTHYHOI 1HQPACTPYKTypH, IIpaBa 1 cBOOOIU
JIOIWHM, 370poB’sa HaceleHHS (1.9 4.1 cT.8); a63 3 4.1 c¢1.20 Bubopdoro xoaekcy
VYkpainu MICTUTh TPUIKUC TIPO HEOOXIAHICTh MPUIMHEHHS BHOOpUOro mporecy [2];
4.1 c¢1.20 1. 3akony Ykpainu «IIpo BceykpaiHChbKui peepeHIym» MICTUTh TPSIMY
3a00poHy Tpu3HAUYeHHS (TIPOTOJIOIMICHHS]) Ta TMPOBEIACHHS BCEYKPATHCHKOTO
pedepenaymy [3] Toro.

Taki oOMeXEeHHS € TAMYAaCOBUMH 3aX0JJaMU OOMEKEHHS KOHCTUTYIIMHHUX TIPaB
1 cBOOO/ JTIOAMHM 1 TPOMAISIHUHA, SIK1 3yMOBJIEHI 3arp03010, ajie B HAYKOBUX KOJIaX Ta
YKpaTHCHhKOMY TOJITHKYMi aKTUBHO IUCKYTYETHCS MHUTAaHHS MPO MOXKIUBICTH Ta
HEOOXIHICTh TIPOBEJEHHS YEProBUX 3arajibHOHAI[IOHAIBHUX BUOOPIB. JlilicHO
BUOOPH € OCHOBHOIO  ()OPMOIO  HApOJAHOTO  BOJICBUSIBIICHHS, CIIOCOOOM
0e3MmocepeTHbOr0  3M1MCHEHHSI BJIaid  YKpPAaiHCBKUM  HApoOJOM 1  €JUHUM
JEMOKPaTUYHUM CIIOCOOOM (OpMyBaHHS OpraHiB MyOII4YHOI BJIaJu, aJie B TOM XKe Yac
BUOOpPH MOBUHHI B1I0YBaTUCh Ha OCHOBI MPUHIHUIIB BUIBHOTO, 3arajJbHOT0, PIBHOTO 1
npsiMOro BHOOPYOro MpaBa HUIIXOM TAEMHOTO TOJIOCYBaHHS, 110 3a0€3MEYUTH B
YMOBaxX BOEHHOTO CTaHy BKpail CKJIaHO, a MOKE, HaBITh 1 HEMOXKJIUBO.

VYKpaiHChKI AOCTIAHUKH MPOIMOHYIOTh KiIacu(iKyBaTH NPUUYMHU, 4Yepe3 sKi
JE€MOKpaTIi BIIMOBIIAIOTHCS Bl MPOBEIEHHS BUOOPIB Mija Yac BiHU, HA TakKi TPYIMH:
€KOHOMIYH1 (HEOOXITHICTH BHUTpAT TpOLIEH Ta IHIIMX pPECcypciB Ha BUOOPH),
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eJIEKTOpalibHI (HECTAOUTbHUIN NICUXOJIOTIYHUI CTaH HAacENeHHS, MOXJIMBICTh BIUIUBY
Ha BUOOpPH 31 CTOPOHU JEPKABU-CYNPOTHUBHUKA, BIJCYTHICTH MOXJIUBOCTI Yy
HaceJIeHHS Ha OKYIOBAaHWUX TEPUTOPIAX TOJIOCYBaTHU Ha BHOOpax), MOJITHYHI
(HasSIBHICTH TIEpIOY MOJITUYHOI HECTAOLILHOCTI ITiJT yac BUOOPiB) Ta Oe3rexoBl. Bix
CTYTEHS PO3B’sI3aHHS IIUX MPOOJIEM 3aJICKHUTh T€, YA MOKJIMBI BUOOPH IT1J1 Yac BIWHU
B mpuHUUM. ko OibIIicTe mpobiieM 3Moke OyTH po3B’s3aHa 0e3 3aBIaHHS
3HAYHOI WIKOJAM CYCHUIBCTBY (IIOBEPTAIOYUCh JO HalIoi Te3W Mpo KpailHIo
HEOOX1/HICTh), TO BUOOpHW TiJ yac BIWHU TPUHAWMHI TEOPETHYHO MOXKYTb OyTH
MoxBUMH [4, ¢.128]. 3 BHKIaJICHOIO TO3UITIEI0 MOXKHA ITIJIKOM MOTOIUTHCH, aje,
HaBITh TEOPETHYHO YSIBUTH WMOBIPHICTH NMPOBEACHHS BUOOPIB B YMOBaX BOEHHOTO
CTaHy BKpal BaXKo.

Bapro 3BepHyTH yBary Ha 3apyOiKHHI JOCBIJ, Hanpukiajg y XopBartii, e y
1991-1995 pp. TtpuBaB 30poifHMII KOH(DIIKT, TpsiMi BUOOPH TapiaMeHTy Ta
Mpe3uicHTa MpoBeIeHO y ceprHi 1992 p., y mepioa 3HMKEHHS 1HTEHCHBHOCTI
oorioBux aiil. O/HaK, CBITOBE CHIBTOBAPUCTBO 3a3HAU€HI BUOOPH PO3KPUTUKYBAJIO 1
BH3HAJIO HeaeMOoKpatudHuMH. Y bocHii Ta I'eprieroBuHi y mepioa 30pOMHOrO
KOH(DJIIKTY JKOJHUX BUOOpIB He mpoBoawiocs. Haromicte BuOGOpM B ymoBax
IIPAaBOBOT'O PEKUMY BOEHHOIO CTaHy AKTHUBHO IPOBOAMIIMCS, HAllpUKIad, y €rumri
BOEHHUN cTaH, mo OyB orosomeHudt y 1981 p. micis BOMBCTBA TOAIIIHBOTO
npesuaenta A. Cagara, TpuBaB 30 pokiB 1 OyB CKacoBaHUIl JIMIIE MICIs MOBAJICHHS
pexumy X. Myb6apaka y 2011 p. [5], ajie HaBpsia 4yu MOXHA BBa)KaTu 11 BUOOpHU
JIE€MOKPAaTUYHUMHU.

BubGopu MoOXHa MNPOBOAUTH TUIBKM TOJI, KOJU KOPAOHU JEP>KaBU
nepeOyBalOTh MiJ 11 TMOBHUM KOHTpOJEM ab00 KOHTPOJEM MDKHApOIHUX
CIIOCTEpIraviB, 1HAKIIE HE ICHYE >KOJHUX TapaHTId Oe3NeKH y J€Hb rOJIOCYBaHHS, a
TaKOX € BUCOKA WMOBIPHICTh MaHINyJALIN 00 y4acTl y BUOOpax oci0, ki He €
rpoMajsiHaMu Jiep>kaBu. B yCHimmHUX BHUMaAKaX BPETYIIOBaHHA KOH(DIIKTY —
30kpema, B Xopsarii, bocuii, KocoBo Ta JliGepii — BuOOpH BimOyBamgucs Mmicis
BCTAHOBJICHHS €(PEKTUBHOTO KOHTPOJIIO 32 IIEPETHHOM KOPAOHY [6, ¢.29].

[TpuXuIbHUKY POBEAEHHS BUOOPIB B yMOBAaX BOEHHOI'O CTaHy apTryMEHTYIOTh
CBOIO TO3WINIEI0 MOXJIMBICTIO TIPOBEJICHHS BUOOPIB 13 3aCTOCYBAaHHSIM CHCTEMU
€JIEKTPOHHOTO TOJIOCYBAaHHSI MOTEHIIHA MOXJIMBICTh SKOrO 3akjajeHa y cT.18
Bubopudoro xomekcy Ykpainu. [lificHo YkpaiHa mae CyTTeBiI JOCSITHEHHsS B cdepi
urdpoBoi TpaHcpopMallii Ta CTAHOBJICHHI €-JA€MOKpATIi SIK Ha THCTUTYLIIHHOMY, TaK 1
Ha HOPMaTUBHOMY PIBHSIX, ajie MOPsJ 13 IIUM Ieped HaMu MocTae psia (akTopiB Ta
nudpoBUX 3arpo3, SKI BPelITI ¥ YHEMOXJIUBJIIOIOTH NPOBEIECHHS  BUOOPIB 0
3aBEpIICHHS] BOEHHOTO CTaHy.

CBITOBUM JIOCBIJ 3aCTOCYBaHHS €-TEXHOJOTIM y BHOOpUOMY TMpoIeci
(ABctpamnis, [IBetiuapis, CHIA, okpemi kpainu €C Ta iH.), CBIIYUTH, IO MOCTYIOBO
e CTa€ JKUTTEBOIO HEOOXIMHICTIO, a/KE€ CIpUiE€ EKOHOMIi dacy BHOOPII,
AHOHIMHOCTI BOJICBUSIBJICHHSI, IIBUAKOCTI i TOYHOCTI MiIpaXyHKy TOJIOCIB, HIMPOKI
MOJIMBOCTI Moju(ikaiii BUOOpYOi CHCTEMHU Ta 1H., aje MICTUTh i MEeBHI Kibep-
3arpo3u CIIOTBOPEHHSI PE3yJIbTaTiB BUOOPIB.

[To3uTHBHUM TOCBIIOM B LK cdepi MOKE CIYyTryBaTH 3aCTOCYBaHHS B KpaiHax
€BpOCOI03y CHCTEMHU eNEKTPOHHOTO rosocyBanHsa E-Poll, sixka oxomtoe Beck mpoiiec
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rojocyBaHHs MOBHICTIO. [Iponeaypa e1eKTpoOHHOro TOJOCYBaHHS MPOBOIUTHCS IIiJT
KOHTPOJIEM  TPOMAJChKUX  E€KCHEepTiB, KOHCYJbTAHTIB, TMpPU BHUKOPUCTAHHI
crienudiyHoi 3axuIneHoi 1 Oe3MeyHoi KOMyHIKaIlliHoi Mepexi. JlaHa cucrema
0a3yeTbCsd Ha IHHOBAIIMHIM apXiTEKTypl BiIJIaJIGHOTO TOJIOCYBaHHSI, IO JI03BOJISE
3MIMCHIOBATH TOJOCYBaHHS HE3aJICKHO B Micsd MepeOyBaHHS  BHOOPIIS.
[TpuBabmuBicte cuctemu E-Poll monsrae B ToMy, 110 BoHa 3a0e3nedyye BHOOPIISIM
Micisl 3aBEPIICHHS MPOIEAYPH TOJIOCYBAaHHS MOMKIIMBICTH OTPUMaHHS ManepoBOIrO
MiATBEPHKEHHS PO (akT TOJOCYBAaHHS Ta MPOLEAYPY MIAMUCY KOXKHOTO MOJAHOTO
rojocy B CHCTEMI HE3aJeKHUMH CIiocTepirauaMu. Arne «uudpoBi eKCIIEPUMEHTH» Y
BUOOPYOMY MPOIIECi MOXKHA MTPOBOAUTH JIMILIE TICIIS 3aBEPUICHHS] BOEHHOTO CTaHy.

Mosxna mnoroautuck 13 mnosuuiero P. @®. Ipunrok, O.l. T'ymymsk, sxi
HaroJIOIIyIOTh Ha JBOX aCHEKTax, II0 MO030aBJISAI0Th OyAb-SKOIO0 CEHCY MIPKYyBaHHS
Ta CyMepeYKH Mpo eNIEKTPOHHI BUOOPH — 1€ HECTIPUHHATTS HApPOAOM YKpaiHH TaKoro
crioco0y BOJICBUSBJICHHS 1 TEXHIYHI MOXJIMBOCTI jaepxkaBu [7, c¢.120]. Bapro
HAroJIOCUTH Ha 3arpos3i kidepaTak 1 BpeHITI CIIOTBOPEHHS pe3yJbTaTiB BHOOPIB, a
TaKOX TEXHIYHI HEMOXXJIMBOCTI BUIBHOTO BOJICBUSIBJICHHS TPOMASH, SKi
3HAXOASATHCS HAa TUMYACOBO OKYMOBAaHUX TEPHUTOPISX Ta BINCHKOBOCIY>KOOBIIIB, IO
MO3K€e MPU3BECTH J0 UGPOBOI TUCKPUMIHAILI].

Jlo HeratuBHUX (aKTOpiB Ta HUPPOBUX 3arpo3 MPOBEJCHHS EJIEKTPOHHUX
BHOOPIB MOKHA BIJTHECTH 1 Audamarlito, aJiyke CyTTEBHI BIUIMB IM(DPOBUX Meaia Ha
CYyCHUIbHY AYMKY 1 MaHINyJAIis B T.4. 3 OOKYy areHTiB KpaiHH-arpecopa MacOBOIO
CBIJIOMICTIO BIUIMBATMME Ha MOJITHYHUM IMIDK TOTO YW IHINOIO KaHAWgaTa, a
BEJIMKHUI 00CAT HEOJAHO3HAYHOI Ta CyNMEpewsMBOi 1H(POopMallii, BICYTHICTb CTIHKOIO
«u(poBOro  MEIIaIMYHITETY», MEIlarpaMOTHOCTI, MeEiaririeHl Ta HaBHYOK
KPUTUYHOTO CTABJICHHS O LIM(PPOBOrO KOHTEHTY IMpuU3Beae ado 10 abceHTeizMy ado
710 MaHIMyJISIIIH.

CBiTOBUM JIOCBIJl 3aCTOCYBaHHS €-TEXHOJIOTIM y BHOOpYOMY Ipolieci
(ABcrpamnis, [IBetinapisa, CIIA, okpemi kpainu €C Ta iH.), CBIIYUTH, IO TOCTYIOBO
I[E CTa€ JKUTTEBOI HEOOXIJHICTIO, a/Ke CIpUi€ EKOHOMIi dacy BHOOPII,
AHOHIMHOCT1 BOJICBUSIBJICHHSI, IIBUJIKOCTI ¥ TOYHOCTI MiIPAXyHKY TOJIOCIB, IIUPOKI
MOXJIUBOCTI Moauikaiii BHOOpPUOi CHCTEMH Ta 1H., aje MICTUTh W TEBHI KiOep-
3arpo3u CIIOTBOPEHHSI pe3yJIbTaTiB BUOOPIB, 0COOINBO B yMOBAaX BOEHHOTO CTaHYy.

[TincymMoByrOUM MOJKHA 3a3HAYHUTH, IO JIEMOKpATis B HHU(PPOBY €MOXy Mae
3HaYHI ~TepeBarv, amxke 3 IOCTYNOBUM MPOHUKHEHHAM  i1H(OpMaIiiHo-
KOMYHIKaTUBHUX TEXHOJIOTIH B yci chepu CyCHiIbHOI KUTTEAISUIBHOCTI BUHUKAIOTH 1
CIPOLIYIOTHCS MPOLIECH IMyOJIYHOTO YIPABIIHHS, PO3BUBAETHCS A1aNor MIXK BIaJI0I0
Ta TPOMAJSIHCHKUM CYCHIJIBCTBOM B OH-JAllH pPEXHUMIi, MOJEPHIZYETHCS MEXaHI3M
peamnizaiiii 0e3MoCepeHhOT0 HAPOJAOBIANIL TOMY 3 PO3BUTKOM EJIEKTPOHHOI
AeMOoKpaTii myOJiyHa Biaja OTPUMYE 3MOTy OUIbIII aKTUBHO pearyBaTH Ha MOTpeOu
rpOMaJIsiH, a TPOMAJsHU, B CBOIO 4epry MpUWMATH y4acTh y (pOopMyBaHHI OpraHiB
myOJIiyHOT BJIa Ta yIpaBIiHHI JIEPKABHUMH T2 MICHEBUMU CIIpaBaMH, aji€ BapTO
BPaXOBYBATH 1 umbpom 3arpo3u, SKi CTOATh Ha TUIAXY PO3BUTKY IH(PpoBOT
aemMokparii. B mepion e 30poitHIX KOH(IIKTIB 11l 3arpo3u 1€ O1IblIe TOCHUITIOI0THCS
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TOMY 3allpOBA/KCHHSI KOHCTUTYLIHHO-TIPABOBUX I1HHOBAIId MOXJIMBHM € TUIBKH
MiCJIsl 3aBEPIICHHS BOEHHOTO CTaHy.
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TEMEIURILE DISPUNERII EXPULZARII STRAINILOR SI APATRIZILOR
DE PE TERITORIUL REPUBLICII MOLDOVA

THE GROUNDS FOR THE DISPOSITION OF THE EXPULSION OF
FOREIGNERS AND STATELESS FROM THE TERRITORY OF THE
REPUBLIC OF MOLDOVA

Abstract: As in the case of extradition, citizens of the Republic of Moldova
cannot be expelled from the country. Therefore, foreign nationals and/or stateless
persons may be deported. According to the normative framework of the Republic of
Moldova, grounds for ordering expulsion are: 1) committing a misdemeanor; 2)
committing a crime; 3) the person poses a danger to national security; 4) the person
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poses a danger to public order. These grounds are alternative, not cumulative. At the
same time, when applying the expulsion, the right to respect the private and family
life of individuals must be taken into account. Last but not least, if the expulsion
accompanies the prison sentence, the execution of the expulsion takes place after the
execution of the sentence.

Keywords: expulsion, foreigners, stateless persons, crime, safety measure,
Criminal Code of the Republic of Moldova.

Prin definitie, ,,expulzarea” reprezintad o indepartare a persoanei, sub escorta,
de domiciliul sdu si Tmbarcarea sa la bordul unei aeronave cu destinatia in alt stat [1].
De asemenea, decizia care interzice persoanei Intoarcerea in tara, facand astfel ca
plecarea (iesirea din tard) acesteia sa fie definitiva, reprezintd, in esentd, o expulzare
[2]. Este vorba despre o masurd de sigurantd reglementata de mai multe acte
relevante.

Cu titlu preliminar, ca si in cazul extradarii, cetatenii Republicii Moldova nu
pot fi expulzati din tard. Este o regula stabilitd la art. 18 alin. (2) din Constitutia
Republicii Moldova.

In acelasi sens, conform art. 3 din Protocolul nr. 4 la Conventia Europeani a
Drepturilor Omului (in continuare — Conventia Europeand), nimeni nu poate fi
expulzat, printr-o masura individuald sau colectiva, de pe teritoriul statului al carui
cetdtean este (§ 1). De asemenea, nimeni nu poate fi privat de dreptul de a intra pe
teritoriul statului al carui cetatean este (§ 2). Cu alte cuvinte, art. 3 din Protocolul nr.
4 la Conventia Europeana interzice expulzarea propriilor cetateni.

Asadar, pot fi expulzati cetiteni strdini si/sau apatrizii. In acest sens, ar putea fi
expulzate si persoane minore si/sau parintii unor persoane minore. In ambele situatii
este ineluctabila respectarea principiului interesului superior al copilului.

Totodata, niciun strain/apatrid nu va fi expulzat intr-o tara ori pe un teritoriu
unde ar putea exista o amenintare a vietii sau a libertatii lui sau in care ar putea fi
supus torturii, tratamentelor inumane sau degradante. O asemenea expulzare este
contrara art. 24 (dreptul la viata si la integritate fizica si psihicd) din Constitutia
Republicii Moldova si, respectiv, art. 2 (dreptul la viata) si art. 3 (interzicerea torturii)
din Conventia Europeana.

Dupa aceste precizari preliminare, este de remarcat ca in conformitate cu art.
62 alin. (1) din Legea nr. 200 din 16 1lie 2010 privind regimul strainilor in
Republica Moldova, ,impotriva striinului care a sivarsit o contraventie sau o
infractiune pe teritoriul Republicii Moldova poate fi dispusd masura expulzarii in
conditiile prevazute de Codul penal si de Codul contraventional”.

De asemenea, conform art. 63 alin. (11) si alin. (4) din aceeasi lege, atat
apatridul, cat si strainul poate fi expulzat pentru motive de securitate nationald sau de
ordine publica.

Astfel, temei pentru dispunerea expulzarii il constituie:

1) comiterea unei contraventii;

2) comiterea unei infractiunii;

3) persoana prezinta pericol pentru securitatea nationala;
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4) persoana prezintd pericol pentru ordinea publica.

Potrivit Legii nr. 200 din 16 iulie 2010 privind regimul strainilor in Republica
Moldova, aceste temeiuri sunt alternative.

Cu privire la primul temei — comiterea unei contraventii —, conform art. 4395
alin. (1) din Codul contraventional, ,expulzarea este o masura de siguranta care
constd in indepartarea silitd de pe teritoriul Republicii Moldova a cetatenilor straini si
a apatrizilor care au sdvarsit o contraventie prevazutd de prezentul cod. Expulzarea
are drept scop inlaturarea unei stari de pericol si/sau prevenirea savarsirii unor fapte
socialmente periculoase de catre aceste persoane”.

Potrivit alin. (2) al aceluiasi articol, expulzarea se aplica de catre instanta de
judecata si doar 1n prezenta cumulativa a urmatoarelor conditii:

a) contravenientul este cetdfean strdain sau apatrid, cu exceptia persoanei care a
fost recunoscutd ca refugiat sau careia 1 s-a acordat protectie umanitara;

b) cetateanul strdin sau apatridul este sanctionat pentru o faptd care constituie
contraventie;

c) ramanerea contravenientului pe teritoriul Republicii Moldova este sursa unei
stari de pericol pentru ordinea publicad sau pentru securitatea nationald, inldturarea
acestei stari fiind posibild doar prin indepartarea contravenientului de pe teritoriul
Republicii Moldova;

d) contravenientul nu poate fi expulzat in statul in privinta caruia existd dovezi
ca in statul respectiv acesta va fi persecutat din motive de apartenentd rasiala,
nationald, religioasa, din cauza convingerilor politice sau va fi supus tratamentului
inuman si degradant, torturii ori pedepsei capitale.

Desi Legea nr. 200 din 16 iulie 2010 privind regimul strdinilor priveste ca
temeiuri distincte (i) comiterea unei contraventii si, respectiv, (ii) dacd persoana
prezintda pericol pentru securitatea nationald sau pentru ordinea publicd, Codul
contraventional are o altd optica. Asadar, simplul fapt ca persoana a comis o
contraventie nu reprezinta, in sine, un temei suficient pentru expulzarea acesteia. Mai
este necesar, Intre altele, sd se constate faptul ca ramanerea contravenientului pe
teritoriul Republicii Moldova este sursa unei stari de pericol pentru ordinea publica
sau pentru securitatea nationald, inlaturarea acestei stiri fiind posibild doar prin
indepartarea contravenientului de pe teritoriul Republicii Moldova.

Totodata, din perspectiva procedurala, art. 4395 alin. (3) si (4) din Codul
contraventional prevede ca ,,in privinta cetatenilor strdini si apatrizilor care nu pot fi
expulzati imediat, instanta de judecatda poate dispune luarea in custodie publicd, cu
plasarea acestora in Centrul de plasament temporar al strainilor pe un termen de cel
mult 6 luni. In cazul in care expulzarea insoteste sanctiunea arestului contraventional,
aducerea la indeplinire a expulzarii are loc dupa executarea sanctiunii”.

Nu in ultimul rand, potrivit alin. (6) al aceluiasi articol, la aplicarea expulzarii
se va tine cont de dreptul la respectarea vietii private a persoanelor.

Cu privire la al doilea temei — comiterea unei infractiuni —, conform art. 105
alin. (1) din Codul penal, ,cetatenilor strdini si apatrizilor care au fost condamnati
pentru savarsirea unor infractiuni li se poate interzice ramanerea pe teritoriul tarii”.

Similar Codului contraventional, alin. (2) si alin. (3) al art. 105 din Codul penal
prevad ca in cazul in care expulzarea insoteste pedeapsa cu inchisoare, aducerea la
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indeplinire a expulzarii are loc dupa executarea pedepsei. lar la luarea deciziei
privind expulzarea persoanelor se va tine cont de dreptul la respectarea vietii private a
acestora.

Totusi, Codul penal nu stabileste expres, ca si conditie, faptul ca persoana
trebuie sd prezinte si pericol pentru securitatea nationald sau ordinea publica in
vederea expulzdrii acesteia. Mai mult, daca potrivit Codului contraventional,
persoana recunoscuta ca refugiat sau careia i s-a acordat protectie umanitara nu poate
fi expulzatd, atunci in cazul Codului penal lucrurile stau altfel. In particular, in
conformitate cu art. 11 alin. (2) din Legea nr. 270 din 18 decembrie 2008 privind
azilul in Republica Moldova, ,,(...) persoana care a fost recunoscuta ca refugiat sau
careia i s-a acordat protectie umanitara poate fi expulzata sau returnata de pe teritoriul
Republicii Moldova daca: (...) lit. b) fiind condamnata pentru o infractiune grava,
deosebit de grava sau exceptional de grava, prevazutd de Codul penal al Republicii
Moldova, pentru care a fost emisd hotarare judecatoreasca definitiva, prezinta un
pericol pentru ordinea publica din Republica Moldova” [3].

Spre deosebire de art. 62 alin. (1) din Legea nr. 200 din 16 iulie 2010 privind
regimul strainilor, atdt Codul contraventional, cat si Codul penal permite expulzarea
nu doar a strdinilor, ci si a apatrizilor care au comis o contraventie si, respectiv, o
infractiune. Prin urmare, pentru asigurarea coerentei, art. 62 alin. (1) din Legea nr.
200 din 16 iulie 2010 privind regimul strainilor ar trebui completat cu expresia ,,sau a
apatridului” dupa cuvantul ,,strainului”.

Cu privire la cel de al treilea si, respectiv, cel de al patrulea temei — daca
persoana prezintd pericol pentru securitatea nationald sau pentru ordinea publica —,
acestea au fost contestate in fata Curtii Constitutionale, insa intr-un alt context (i.e., in
contextul refuzului de acordare a statului de refugiat; conform art. 18 alin. (2) lit. e)
din Legea nr. 270 din 18 decembrie 2008 privind azilul in Republica Moldova,
persoanelor nu li se poate acorda statutul de refugiat in cazul in care acestea prezinta
un pericol pentru ordinea publica sau pentru securitatea Republicii Moldova) [4].

Sub acest aspect, s-a pornit de la ideea cad nivelul de precizie al legislatiei
interne depinde intr-o mare masura de domeniul pe care se presupune ca il
reglementeazd. Amenintarile la adresa securitatii nationale diferd in timp si ca natura,
ceea ce le face greu identificabile dinainte [5].

Totusi, s-a retinut ca expresia ,,securitatea statului” este definitd in art. 1 din
Legea securitdtii statului nr. 618 din 31 octombrie 1995 ca fiind o parte integrantad a
securitdfii nationale, prin care se Intelege protectia suveranitdtii, a independentei si a
integritatii teritoriale a tarii, a regimului ei constitutional, a potentialului economic,
tehnico-stiintific si defensiv, a drepturilor si libertatilor legitime ale persoanei
impotriva activitatii informative si subversive a serviciilor speciale si organizatiilor
straine, impotriva atentatelor criminale ale unor grupuri sau indivizi aparte. De
asemenea, art. 4 din Legea securitatii statului reglementeaza situatiile cand persista
,pericol deosebit pentru securitatea statului”:

a) actiunile indreptate spre schimbarea prin violenta a regimului constitutional,
subminarea sau suprimarea suveranitdfii, independentei si integritatii teritoriale a
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tarii. Aceste actiuni nu pot fi interpretate in detrimentul pluralismului politic,
realizarii drepturilor si libertatilor constitutionale ale omului;

b) activitatea ce contribuie, In mod direct sau indirect, la desfasurarea de
actiuni militare contra tarii sau la declansarea razboiului civil,

c¢) actiunile militare si alte actiuni violente care submineaza temeliile statului;

d) actiunile care favorizeaza aparitia de evenimente extraordinare 1in
transporturi, telecomunicatii, la unitatile economice si cele de importanta vitala,

e) spionajul, transmiterea informatiilor ce constituie secret de stat altor state,
precum §i obfinerea ori detinerea ilegala a informatiilor ce constituie secret de stat in
vederea transmiterii lor unor state straine sau structuri anticonstitutionale;

f) tradarea manifestata prin acordarea de ajutor unui stat strain in desfasurarea
activitatii ostile impotriva Republicii Moldova;

g) actiunile care au ca scop rasturnarea prin violentd a autoritdfilor publice
legal alese;

h) actiunile care lezeaza drepturile si libertatile constitutionale ale cetatenilor
ce pun in pericol securitatea statului;

1) pregdtirea §i comiterea actelor teroriste, atentatelor la viata, sandtatea si
inviolabilitatea persoanelor oficiale supreme din republica, a oamenilor de stat si
fruntasilor vietii publice din alte state aflati in Republica Moldova;

j) sustragerea de armament, munitie, tehnicd de luptd, materii explozive,
radioactive, substanfe otravitoare, substante stupefiante, toxice si de alta natura,
contrabanda cu acestea, producerea, folosirea, transportarea si pastrarea lor ilegala,
daca prin aceasta sunt atinse interesele de asigurare a securitatii statului;

k) constituirea de organizatii sau grupari ilegale care pun in pericol securitatea
statului sau participarea la activitatea acestora;

1) cazurile de crimd organizatd si/sau coruptie, care submineaza securitatea
statului.

Dincolo de acest aspect, in pct. 28 din Preambulul Directivei 2004/83/CE a
Consiliului din 29 aprilie 2004 (abrogata) se mentioneaza ca notiunea de ,,siguranta
nationald si ordine publica” reglementeazda, de asemenea, cazurile in care un
resortisant al unei tari terte apartine unei asociatii care sustine terorismul international
sau care sustine o asociatie de acest tip [6].

Aceeasi explicatie este prevazutd si in pct. 37 din Preambulul Directivei
2011/95/UE a Parlamentului European si a Consiliului din 13 decembrie 2011 privind
standardele referitoare la conditiile pe care trebuie sd le indeplineasca resortisantii
tarilor terte sau apatrizii pentru a putea beneficia de protectie internationald, la un
statut uniform pentru refugiati sau pentru persoanele eligibile pentru obtinerea de
protectie subsidiara si la continutul protectiei acordate [7].

Totodata, potrivit pct. 24 din Preambulul Directivei 2013/32/UE a
Parlamentului European si a Consiliului din 26 iunie 2013 privind procedurile
comune de acordare si retragere a protectiei internationale, notiunea de ,,ordine
publicd” poate acoperi, intre altele, o condamnare pentru comiterea unei infractiuni
grave [8].

Prin urmare, Curtea Constitutionald a constatat cd exista repere obiective care
ajutd destinatarii si interpretul legii sa prevada sensul exact al notiunilor in discutie.
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Subiectele dotate cu competenta interpretarii si aplicarii legii nu trebuie sa depaseasca
limitele sensului propriu al termenilor utilizati [9].

In comparatiec cu celelalte temeiuri, expulzarea pe motive de securitatea
nationald sau de ordinea publicd (ca temei separat) poate fi dispusd de cétre
Inspectoratul general pentru migratie al Ministerului Afacerilor Interne care, de altfel,
solicita un aviz/o nota de la Serviciul de Informatii s1 Securitate in vederea constatarii
temeiului/temeiurilor in discutie. Totusi, Inspectoratului pentru migratie i1 revine
sarcina de a analiza daca existd motive de a crede ca persoana prezintd pericol pentru
securitatea nationald sau pentru ordinea publica, farda a aproba in mod formal
concluzia Serviciului de Informatii si Securitate [10].

Mai trebuie de precizat ca in conformitate cu art. 11 alin. (2) din Legea nr. 270
din 18 decembrie 2008 privind azilul in Republica Moldova, ,,(...) persoana care a
fost recunoscutd ca refugiat sau careia 1 s-a acordat protectie umanitara poate fi
expulzatd sau returnatd de pe teritoriul Republicii Moldova daca: (...) lit. a) exista
motive temeinice a considera ca prezintd un pericol pentru securitatea statului
Republicii Moldova”.

In concluzie, temeiurile de dispunere a expulzarii strainilor si, dupa caz, a
apatrizilor nu trebuie aplicate ,,orbeste”, ci numai dupd o analiza aprofundatd a
tuturor circumstantelor de fapt si ponderarea intereselor aflate in conflict.
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CYTHICTDB TA CTPYKTYPA AIMIHICTPATUBHO-ITPABOBOI'O
MEXAHI3MY 3ABE3IIEYEHHA OXOPOHU ATMOC®EPHOI'O
MOBITPA TA BE3IEKHA MOBITPSITHOI'O TIPOCTOPY YKPAIHU

THE SUBSTANCE AND STRUCTURE OF THE ADMINISTRATIVE
AND LEGAL MECHANISM FOR SECURING THE PROTECTION OF THE
ATMOSPHERIC INDUSTRY AND THE SECURITY OF THE INDUSTRIAL
SPACE OF UKRAINE
Abstract

Abstract.The work identified the need for a conceptual re-examination of the
system of establishing administrative and legal measures for ensuring the
atmospheric air, which is connected: firstly, with the obvious stage-by-stage strategy
for achieving the supplied environmental benefits or a plan for the protection of
nature; in a different way, with the support of environmental reform of the
community, business, regional and municipal authorities; thirdly, the destruction of
the funeral legislation is significant latency; fourthly, the daily dynamics of stagnant
administrative environmental protections; Finally, insufficient implementation of
international environmental norms and standards, as well as mechanisms for
regulating atmospheric pollution in Ukrainian environmental practice. It is
established that the new system of administrative and legal security of the
atmospheric air today must be based on a fundamental conceptual basis, which
ensures a safe, straightforward assessment of the real situation and a high priority
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ethiv in actions aimed at maximizing the reduction of the negative influx of stationary
and re-suction jets of obstruction into the atmospheric wind mill.

Key words: administrative and legal protection, atmospheric air, legal
regulation, air space, environmental practice.

3abe3nedyeHHs] €heKTUBHOCTI 3aXUCTY aTMOC(HEPHOTrO MOBITPS Ta MOBITPSHOTO
IPOCTOPY BHUMAra€ ONTHUMIi3allli CHUCTEMH UHWHHOTO 3aKOHOJABCTBA YKpaiHU Y
JIOCTiKyBaHI cdepi, 1 B oMy — y cdepi 3abe3nedeHHs] BUMOT €KOJOTIIHOI
Oe3mneKu.

3a0e3neueHHsT BHUMOT  €KOJIOTIYHOiI Oe3meku BHUMarae Big CyO’eKTiB
MPABOBIIHOCHH BXKUTTS 3aXOJIB 13 TOMEPEIKEHHS BYMHEHHS TMOPYIIEHb HOTO
[UTICHOCT1, KOMIUJIEKCHOCTI 3aXUCTYy Ta HEAOMYILEHHS 3anoisiHHS Koy [1, ¢. 9].

Bapro mnigkpecnuTH, 1m0 HasBHUM CTaH 3aXUCTy JAOBKUUISL B LUIOMY, 1
30KpeMa, 3 TMUTaHb OXOPOHU aTMOC(EPHOrO TMOBITPS, 3AJEKUTHh SK BiJ BXKUTTS
BHYTpPIIIIHHO  HAIlIOHAJIBHUX 3aXOJiB, Tak 1 3a0e3ledeHHs ePEeKTUBHOCTI
MDKHApPOJIHOTO  CIIIBPOOITHUIITBA, TIOB’SI3aHOTO 13 BPETYJIOBAaHHSIM  IIKOJIH,
3aMoJiIHOT  BHACHIJIOK HEOE3MeKH, 3amloJliTHOI POCIHCHKUM TOBHOMACIITAOHUM
BTOPTHEHHSAM, TaK 1 depe3 3a0pyJAHEHHS TOBITpPS, IO MOB’A3y€ThCS 13 JIsSIMU Ha
cycifHiX 3 YKpaiHow tepurtopisx [2; 3; 4, ¢. 122-125].

Jlo oO0’extiB mpaBoBOi oxopoHu BignoBigHO a0 Koncturymii VYkpainu
BIIHOCSTHCA «3€MJIsl, 1i Hajapa, Boja, JicH, aTMOoc(epHe MOBITPs, TBAPUHHUMN CBIT,
0COOJIMBO OXOPOHIOBaHI MPUPOHI TEPUTOPil Ta 00’ ekTU» [S]. OTKE, BCTAHOBJIEHHS
PEXKUMIB BUKOPUCTAHHS BIANOBIIHUX MPUPOIHUX PECYPCIB Ta 00’ €EKTIB € I1/ICTaBOIO
1 17151 peatizallii MexaHi3My eKOJIOTiuHOi Oe3nekw [6, c. 122-125].

OT1xe, 3a0e3M€UeHHs] HAJIEKHOI SIKOCTI aTMOC(HEPHOro MOBITPS € CKJIaJ0BOIO
MeXaH13My 3a0€3Ne4YeHHS €KOJIOTTYHOI Oe3MeKH.

TakuMm YUHOM, PO3YMIHHS CHUCTEMH HOPMATUBHO-TIPABOBOTO PETYJIIOBAHHS
OXOpOHU aTMOC(HEPHOTO TOBITPS Ta MOBITPSHOTO MPOCTOPY Ma€e (PYHKIIOHAIBHO
CIpsIMOBYBATHCSI Ha 3a0€3MEYECHHS JOTPUMAaHHS  EKOJOTIYHUX  CTaH/IapTIiB
eKCIuTyartamii TakuxX OO0’€KTIB, 13 JOTPHMMaHHS CKOHOMIYHOI JIOIIJIBHOCTI Ta
COLIIAJIbHOT OOTPYHTOBAHOCTI.

Busnaduenns nmpoOiaemMaTuku aTMOC(EPHOTO MOBITPS Ta MOBITPSHOTO MPOCTOPY
K 00’€KTY aJIMiHICTPAaTUBHO-TIPABOBOT OXOPOHH B MEKaX KOMIUIEKCHUX JOCTIIKECHb
MUTaHb MPHUPOJIOKOPUCTYBAHHS 3[IIHCHIOBAIOCh Y HAYKOBUX MPAISIX TAKUX BUCHUX,
ak: B. I. Augpeiines, A. O. bopucenko, O. C. 3apxuuskuii, FO.O. Jleresa, O. O.
Cypinoga, 1O. C. lllemmyyenko Ta iH.. [Ipy 1iboMy NHUTaHHS 3aXUCTY aTMOC(EPHOTO
MOBITPS Ta MOBITPSTHOTO MPOCTOPY AOCTIIKYBaJIOCh A0BOJI (hparmeHTapHo. OKpeMi
MUTAaHHS BCTAHOBJIEHHA 3MICTYy PEXUMY OXOPOHU aTMOC(HEpPHOro TMOBITpA Ta
MOBITPSIHOTO TPOCTOPY AociikyBasioch y: auceptarii C.B. Bopoiryno Ha Temy:
«AIMIHICTPaTUBHO-TIPABOBa OXOpOHa aTMmocdepHoro moBiTps»; muceptaii FO.C.
bonnupeBoi Ha Temy «AIMIHICTPaTMBHO-TIPABOBI 3acagdl BiAMOBIJAIBHOCTI 3a
MOPYIICHHSI TOPSAAKY BUKOPHUCTAHHS MOBITPSHOTO MPOCTOPY OE3MUIOTHUMHU
noBiTpsHUMU cyaHamm» (2021 p.) [7], e AOCHIKYyBaluCh OKpeMI MHTaHHS
HOPMAaTUBHO-TIPABOBOTO PETYIIOBAHHS BUKOPUCTAHHS TaKUX 00’ €KTIB.
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Ha cporogni Mo’kHa KOHCTaTyBaTH, IO peasi3aiis 0araTb0X MNPOTPaMHHUX
€KOJIOTIYHUX IOKYMEHTIB, IPUIUHATUX 32 POKH HE3AJIEAKHOCTI, 103BOJIMIA O HE TIIBKU
CTablTi3yBaTH €KOJIOTIYHY CHUTyallilo, a ¥ TOJINIIUTH TPUPOJHUM CTaH
atMocgepHoro moBiTps. Ha »xanmp, 10 TenmepilmmHbOro Yacy KOHUEIMIIS CTaJoro
PO3BUTKY, a TaKOXX 3HAYHAa KUIBKICTh HOPMATHUBHO-TIPABOBUX aKTIB HE 3pOOMIH
3HQYHOTO BIUIMBY Ha HaIllOHAJbHE IMpPaBO Ta €KOJOTIYHY MOMITHKY Yy cdepi
3a0e3nedyeHHss Oe3neku atmocdepHoro moBITPsA. (OCHOBOIOJIOXKHI TOCTYJATH,
BHUPOOJICHI CBITOBOI0O HAYKOBOIO TyMKOIO TaK 1 HE CTajld CKJIAJOBOI0 YaCTHHOIO
JepKaBHOI E€KOJOTIYHOI TMOMITHKH, a TEXHOTEHHHH MUIAX PO3BUTKY EKOHOMIKH
MPOJIOBKYE 3ATUILATUCS leOpI/ITeTHI/IM 10 HETaTUBHO BIUIMBAE HA npnpoz[HI/m CTaH
atMocepHOro TMOBITps. Takui MiAXiJg TMOTHICKHHMM YHHOM BIUIMBAE 1 SIKICTh
TISUTBHOCTI Cy0’€KTIB MyOMIYHOTO aaMiHICTPYBaHHS JOCIHIIKYBaHOIO c(eporo, M0
XapaKTEpHU3y€e€ThCS HEAJCKBATHICTIO, a B TEBHUX BHUIAIKAaX — BTPATOO MPSIMUX 1
3BOPOTHUX 3B’s3KiB. HasiBHICTH 0e3mniyl 3aKOHIB, yKa3iB, IHIIUX HOPMAaTHUBHO-
MPaBOBUX aKTIB, iX ITHOPYBaHHA Cy0’€KTaMU MPaBO3aCTOCOBHOI JISNIBHOCTI CB1AYATh
PO 3pOCTalO4y aBTOPUTApPHY OIOPOKpATH3AIIO0 YIPABIIHCHKOTO BIUIUBY Ha
MOBITPSIOXOPOHHY cdepy. CucteMi myOIIYHOTO aaMIHICTpYBaHHS B cdepi OXOPOHU
aTMOC(EpHOro MOBITPs MpUTaAMaHHI MPArHeHHS 0 MaKCUMaJbHOI aBTOHOMHOCTI,
3aKPUTICTh, BUCOKUH piBEHb KOPYMIIOBAHOCTI Ta 1HIII HETaTMBHI YMHHUKH. [0 TOTO
) BIACYTHIH 1 CHUCTEMHHMM KOMIUIEKCHMM TIJXiJ] Ta KOOPJWHAINSA y BHPIIICHHI
npoOJeM OXOpOHM AaTMOC(EPHOrO TOBITPSI TaTy3€BUMU 1 TEPUTOPIATIBHUMHU
BUKOHAaBYMMH OpraHaMH JAEpKaBHOI BJIaJHM, MEXAHI3M HAJIEKHOTO (PIHAHCYBaHHS
MPUPOIOOXOPOHHUX 3aXO0/IIB TOIIIO.

Sk B1IOMO, OCHOBHMM MPAaBOBHM 3aCO00M PETYJIIOBAHHS CYCIUIBHUX BIAHOCHUH
y cepi exosnorii € 3akoH. CaMe HUM BHU3HAYarOThCA (POPMU 1 METOAU JEPKABHOTO
BIUTMBY Ha cepy MPUPOAOKOPHCTYBAHHS, a TAKOXK 3aXOJM HAJIEKHOI 1 MOMJIHMBOI
MOBEIHKH TOCIOAAPIOI0YNX Cy0'€KTIB, PI3UUHUX OCIO 1 AepKaBU. 3aKOHY SIK 3aC00Y
PEryJIIOBaHHS CYCHUIBHUX BITHOCHMH TMPUTAMaHHUM K (QYHKIIOHAIBHUHM, TaK 1
iHCTUTYIMHUN XapakTep. Came 3 ITUX MO3UIIA CJij] OIIHIOBAaTH aJMIHICTPATUBHO-
MpaBoOBl 3acO0M B MEXaHI3MI MPABOBOTO PETYIIOBAHHS CYCHUIBHUX BITHOCHH, IO
CKJIaJIAfOThCS B aTMOC(HEPOOXOPOHHIH cdepi.

KpiM TpamumiiHo 3araqpHUX pPHUC aJAMIHICTPATHBHO-TIPABOBHM 3aco0am
yoOe3mnedeHHs1 aTMOC(EPHOTO MOBITPs MPUTaMaHH1 i crierudivH1 03HAKH, CePEl SIKUX:

1) ocobmuBa cdepa BIUIMBY IUX 3ac001B, 110 TMOB’S3aHO 13 3aCTOCYBaHHSIM
BHUKJIFOUYHO 3 METOI 30€pEeKEHHsI, TIOJIIMIICHHS Ta BITHOBJICHHS CTaHy aTMOC(HEpHOTO
MOBITPS, 3aNI00IraHHs Ta 3HUKEHHS PIBHS HOro 3a0pyAHEHHsS Ta BIUIMBY Ha HBHOIO
XIMIYHUX CMONYK, (PI3UYHUX Ta O10JI0TTYHHUX (DAKTOPIB;

2) BUKIJIIOYHE 3aCTOCYBaHHA JIMIIE B MeXax i aJMiIHICTPaTUBHO-IIPABOBHUX
BiJTHOCHH, 10 BUHUKAIOTH 1] 4aC OXOPOHH LIBOTO MPUPOTHOTO KOMIIOHEHTY;

3) HasBHICTH IIHUPOKOIO KOJa Cy0’ €KITB 3aCTOCYBAaHHS;

4) noMiHyBaHHS cepell HUX 3aCTOCYBAaHHS 3aXO/iB KOHTPOJIbHO-HAIJISIOBOTO
Ta MPEBEHTHUBHO-TIPUMYCOBOT'O XapaKTepy;

5) mepeBakHa neTami3allis 1 PO3BUTOK y BIIOMYMX HOPMATUBHUX akKTax 1
PIIIIEHHSX MICIIEBUX OPTaHiB BIaJH Ta MICIIEBOTO CAaMOBPSITyBaHHS,
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6) BUKOPUCTAHHS M1/ Yac 3aCTOCYBaHHS HOPM TEXHIKO-IOPUIUYHOTO 3MICTY Ta
XapaKkTepy.

Bigrak, amMiHICTpaTUBHO-NIPAaBOBI 3aco0u yOe3nedeHHs aTMoc(epHOro
HOBITPSI CJIIJT PO3TJISAATH SIK MPABOBI SBHINA, IO BUPAXKAIOTHCS B 1HCTPYMEHTaX
(YCTaHOBJICHHSX) Ta aJMIHICTPATUBHO-TIPABOBUX JUSTHHSX cy0’€KTIB
aJMIHICTPaTUBHO-TIPABOBOI OXOPOHU I[HOTO BAXJIMBOTO MPUPOJHOTO KOMIIOHEHTY,
CIpsIMOBaHUX Ha 30€peKeHHs Ta BITHOBJICHHS MPUPOJHOTO HOT0O CTaHy, CTBOPEHHS
CHPUATINBUX YMOB JJISl KUTTEMISIBHOCTI, 3a0€3MEUYECHHS EKOJIOTIUHOi Oe3nmeKku Ta
3armo0iraHHs MIKIJIMBOMY BIUIMBY aTMOC(HEpPHOrO TMOBITPS Ha 3I0pOB’S JIIOACH Ta
HABKOJIMIIIHE TPUPOHE CEPEIOBUIIIE.

Peanmizamiss 3a3HaueHHUX  aJAMIHICTPATUBHO-TIPABOBUX  3ac00iB  JT03BOJISE
MOEIHYBATH MPUBATHI Ta MyOJIYHI IHTEPECH B €KOJIOTTYHIN cepi, a TaAKOXK I0NaTH
PI3HOrO poay pO30DKHOCTI 1 MPOTUPIYYS, SKI BUHHMKAIOTh B MPOLECI 3/1HCHEHHS
aTMOC(EPOOXOPOHHOI  JAisUTbHOCTI.  Peamizamiss  po3rNIAHYTHX  Ta  IHIIMX
aJMIHICTPAaTUBHO-TIPABOBUX 3acO0IB TMOBHMHHA CHPUATA OUIBII TOCHTIIOBHOMY 1
OOIPYHTOBAaHOMY IPOBEICHHIO TMOJNITUKH, a TaKoX [MOJIMNIICHHIO MPOIEecy
MOJIepHI3aIlii HalllOHAJIbHOI €KOHOMIKH B IILJIOMY.

Ha cborojiHi miJIkOM OY€BUJIHUM, 3 OTJISIAY HAa CTaH €KOCUCTEMHU YKPaiHCHKOI
Jep>kaBi, Ma€ OyTH KOHIIENTYaJbHO TIEPErJIiHyTa CHUCTEMa 3aCTOCYBaHHS
aJMIHICTPaTUBHO-TIPABOBUX 3ac00iB yOe3nedeHHs aTMOoc(hepHOro MOBITPS, MIO
ITOB'SI3aHO:

Mo-Tepine, 3 HasSBHICTIO OOIPYHTOBAHOI MMOETAMHOI CTpaTerii JOCSATHEHHS
MOCTAaBJIEHUX €KOJIOTTYHUX IUIEH 1 IJIaHy 1 OXOPOHH MPUPOIH;

no-Apyre, 3 MATPUMKOI pe@opMH €KOJOTIUHOI TPOMAJICHKICTIO, O13HECOM,
OpraHaMu perioHajIbHOTO 1 MyHILMIIAJILHOTO YIPaBIIIHHS;

MO-TPETE€,  3HAYHOK  JIATEHTHICTIO  MOPYIICHb  IMOBITPSIOXOPOHHOTO
3aKOHO/IABCTBA;

MO-4YeTBEpPTE, BIJCYTHICTIO JWHAMIKA Y 3aCTOCYBAaHHI aJMIHICTPAaTUBHUX
MIPUPOOOXOPOHHUX 3aXO/IIB;

MO-T1’AT€, HEAOCTATHHOIO IMIJIEMEHTAIIIE€I0 MI>)KHAPOITHUX €KOJIOTTYHUX HOPM 1
CTaHJApTIB, a TAKOX MEXaHI3MIB PETyJIIOBaHHA B Tally3l OXOPOHU aTMOC(EPHOTO
MOBITPS B YKPATHCHKY TPUPOJOOXOPOHHY MTPAKTHUKY.

HoBa cucrema aaMiHICTpaTUBHO-PABOBOTO YyOe3MedeHHs aTtMochepHoro
MOBITPS HAa ChOTOJIHI MOBUMHHA 0a3zyBaTHcs Ha (QPyHIaMEHTAJIbHIM KOHUENTYaJbHIM
OCHOBI, IO BpaxOByBaTUMeE, OOOB’SI3KOBE OIIIHIOBAHHS peajlbHOI CHUTYyalli 1
BU3HAUCHHS TPIOPUTETIB B MOISAX, COPSIMOBAHMX HAa MAaKCHMAJIbHE 3HMKCHHS
HETaTHBHOTO BIUIMBY CTAIllOHApHUX Ta MEPECYBHHUX JDKEpeN 3a0pyIHEHHS Ha CTaH
aTMOC(EepHOro MOBITPSI.
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LEGAL AND REGULATORY SUPPORT FOR RECOVERY AND
DEVELOPMENT OF THE UKRAINIAN HEALTHCARE SYSTEM:
CHALLENGES, NEEDS, PROSPECTS

Abstract: The paper outlines the steps taken to strategize the development of
the healthcare system of Ukraine under the conditions of the ongoing healthcare
reform and Ukraine’s recovery from the consequences of the full-fledged war
unleashed by the russian federation against Ukraine. Strategic goals determined in
the draft strategic documents, particularly, the draft Ukraine’s Recovery Plan as well
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as the draft Strategy for the Development of the Healthcare System till 2030 and
Operational Plan of its implementation in 2024-2026, are discussed. Attention is paid
to the key legislative solutions required for answering the existing challenges and
achieving the strategic goals.

Key words: healthcare system, recovery, legal and regulatory support,
Ukraine’s Recovery Plan, healthcare system development strategy, universal health
coverage, integrated primary health care, health system building blocks, institutional
capacity, professional self-governance

BifHOBIEHHA CHUCTEMHM OXOpPOHH 3JI0pOB’sl BiJ HACIHIiJIKIB MOBHOMACIITaOHOT
BiIliHM, PO3B’s3aHOI POCIHCHKOIO (eAepalielo NpoTH YKpaiHu, Mae 0co0yMBe
3HAYEHHS IS 30€pEKEHHS YKPAiHChKOI Hallli Ta PO3BUTKY JIFOJACHKOTO KaIiTaly.
Po3BUTOK cucTeMH OXOPOHM 3JI0POB’s, SIKUH 3A1MCHIOBATUMETHCS BIJMOBIAHO J10
YITKO BH3HAYEHUX CTPATETIYHUX HAMPSAMIB, IO BPAXOBYIOTh BITUM3HSHI peajii Ta
CIIUPAIOTHCA Ha Kpallll CBITOB1 MPAaKTUKH, € BXIMUBUM JUJIs 1HTETpalli YKpaiHd 10
€ponericbkkoro Coro3y. YCHINIHICTh BIJHOBJICHHS Ta CTAJICTh PO3BUTKY CHCTEMHU
OXOpPOHHM 3/10pOB’Sl YKpaiHM 3HAYHOIO MIPOIO 3aJIe’KaTUME Bl CTaHY HOPMAaTHUBHO-
IIPaBOBOrO 3a0e3nedeHHsl IUX mporeciB. Tox mpoOieMu Ta MEPCHEKTHUBU TaKOIO
3a0e3Me4YeHHs MalOTh MOTPANUTH Y (OKYC YBAaru JOCIITHUKIB 1 HOPMOTBOPIIIB.

CraHoM Ha 1€ Yac MOXKHAa KOHCTAaTyBaTH HASBHICTh MEPIIUX CIPOO
HAayKOBOTO aHali3y MHUTaHb, MOB’SI3aHUX 3 MPOMO3HUIISAMU IIOJI0 BIJHOBJICHHS
VYkpainu Ta iX YTUIEHHSIM Y MPOEKTAX CTPATETIYHUX AOKYMEHTIB [1; 2]. YTiM, HasiBHI
HayKOBO-aHAIITUYHI MyOdiKaiii 31€01p1I0r0 KOHUEHTPYIOThCS Ha 3arajbHUX abo
€KOHOMIYHMX MUTAHHSAX BIJIHOBJICHHS Y KpaiHU BiJl HACIIJKIB BIiHHU.

Icnye moTpeba B HaykOBOMY OCMHCIICHHI MpoekTy IlmaHy BigHOBIEHHS
VYkpainu [3], 30kpeMa, B 4aCTHHI OXOPOHHU 3710poB’s, 1 CTpaTerii po3BUTKY CUCTEMU
oxoponu 370poB’st 10 2030 poky Ta omepariifHoro Iuiany ii peamizamii y 2024-2026
pp., IpoeKT posnopskenns Kabinery MiHicTpiB Ykpainu mpo cXBaJIeHHS SIKHX OyB
OTIPUJTIOJTHEHUN 11 TPOMAAChbKOTo oOroBopeHHs y KBiTHI 2024 poxky [4]. Tox
METOI0 I[LOTO JIOCTI/DKCHHS € aHali3 CTPATeriYHUX MPIOPUTETIB Ta OKPECICHHS
KJIFOUOBUX 3aKOHOJIABYMX 3aXOJiB, HEOOXIAHICTh SKUX BHUIUIMBAE 3 TMPOEKTIB
3a3Ha4YEHUX JJOKYMEHTIB.

Jlo mouaTky MOBHOMACIITA0OHOI BIMHM CHUCTEMa OXOPOHH 37I0pOB’S YKpaiHu
3HaxXoAwIacd y cTaHi TpaHcdopmalli, sSikuid BU3HA4YaB MOTPEOM IHCTUTYLIWHO- Ta
HOPMATUBHO-TIPABOBOTO 3a0€3MeuUeHHs. YKpaiHi JOBOJIMJIOCS SAK BHUPIIIYBaTH
npo0semu, moB’s3ani 3 ycnajakoBaHow Bin CPCP He3rpaOHOIO cHCTEMOIO OXOPOHHU
3I0pOB’, OPIEHTOBAHOI Ha (YHKUIOHYBAaHHA B YMOBax aJMIHICTPaTUBHO-
KOMaHJHOI CUCTEMHU, TaK 1 BIJMOBIAaTH Ha HOBI BUKJIWKH. [lounnaroum 3 2017 p.,
Oyno mpoBeaeHO pedopMy (diHAHCYBaHHS OXOPOHH 370POB’S, KIFOYOBUM JIJISl SIKOI
ctaB 3akoH VYkpainu «IlIpo nmepxkaBHl (iHAHCOBI rapaHTii MEIUYHOTO
0OCITyrOByBaHHsI HACEJICHHA». YTiM, K OyJO CIyIIHO 3a3Ha4yeHo y piuieHHi Paau
HarioHanpHOi Oe3mexku 1 oboponn Ykpainu Bin 30 numus 2021 p. «IIpo cran
HaIlIOHATBHOI CHCTEMH OXOPOHW 370pOB’S Ta HEBIAKIATHI 3aXOId  IIIOO
3a0e3neyeHHs TpoMaiiH YKpaiHu MEeIUYHOIO JOMOMOIOI0», «B YMOBAaX MOTOYHHUX Ta
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MPOTHO30BAaHUX 3arpo3 HalllOHAJIbHIN Oe3mell Ta HalllOHAIBHUM 1HTepecaM YKpaiHu

pedopMyBaHHS CHCTEMH OXOPOHHM 3JI0pPOB’S 3IIACHIOETHCS  31€0UIBIIOTO
HECUCTEMHO Ta OXOIUTIOE Jiuiie (iHAHCOBY CKJIAAOBY». 3aJjIsl YCYHEHHS CHUCTEMHHX
HeJoMNiKiB, 3a3HauyeHuM pimeHHsM PHBO Oyno popyudeno KabGinetry MinicTpi
VYkpainu g0 1 rpynua 2021 poky po3pobutu Ta 3arBepautd CTpaTeriyHui miiaH
PO3BUTKY CHCTEMH OXOPOHM 3JI0pOB’s HaceieHHs Ha mepiog 10 2030 poky.
MiHICTEpCTBOM OXOpPOHH 370pOB’s YKpainu Oysa yTBOpeHa MIKCEKTOpaibHa poboya
rpyna 3 nutanb po3poOku CtpaTerii po3BUTKY CHCTEMH OXOPOHHU 370poB’s 10 2030
poky [5], ommak, mpormec po3pobieHHs 1 mpuitHATTS CrpaTerii mepepBayio
noBHOMacHITaOHE BTOPTHEHHA B YKpaiHy.

[Ticns mouaTKy moBHOMAacHITaOHOI BiliHH, siKa MpUHECTa 3 CO00I0 cMepTi U
MIOPAHEHHS, PYWHYBaHHA MEIMYHOI I1HPPACTPYKTYpU 1 YCKIAJHEHHS JOCTYIY
3HAYHOI YaCTUHU HACEJICHHS JI0 MOCIYTI OXOPOHHU 3[I0POB’sl, BHYTPIIIHIO 1 30BHILIHIO
Mirpaiito i 3arpo3u O0io0Oesmeni, BUHUKIA ToTpeda y Meperyisil CTpaTeriyHuX
NpiopuUTETIB  (PYHKI[IOHYBAaHHS 1 PO3BUTKY CHCTEMH OXOpPOHHU 3ILOpOB’;1 3
ypaxyBaHHSM MOTPeO BOEHHOTO Yacy Ta BiJJOYJOBU CUCTEMHU OXOPOHU 3/I0POB 1.

Cnpoba BHU3HAYUTH CTpaTerlqm NpIOpUTETH 1 3aXO0Ju, HEOOXiAHI s
BIJIHOBJICHHSI OXOPOHM 370pOB’st YKpaiHW BiJ HACHiAKIB BiliHU, Oyna 3iiiicCHEHa B
npoekti [lmany  BigHOBIEHHS, 30Kkpema, po3auty «OXOpoHa  370pOB’s»,
pO3pO0ICHOMY BIJMOBIJHOI POOOYOIO TPYIOI 1 OMPUITIOJIHEHOMY Y JumHi 2022
poKy [6].

[Ipoext Ilnany BigHOBIEHHSI OyB 30pi€HTOBaHUN Ha 3a0€3MEUYEHHS CTIMKOCTI,
BIIHOBJICHHSI 1 MOJiepHi3allito kpainu. Ciia 3ayBa)XuTH, 110 MOJIEpHi3alliifiHa (a He
MIPOCTO BIJTHOBJIIOBAJIbHA) 11€0JI0T1s € KiItouoBoto 1 [1nany. BoHa BiquyBaeThes 1 B
OCHOBHHX TpuHITMNIaX [Imany.

[lepmmiM 3-IOMIDK OCHOBHHMX TPWHIIMINIB, HAa SKUX TpyHTyeTbes Ilman
BITHOBJICHHS Ta MIiAX1J IO MOTO BIPOBAKEHHS, 3a3HAYAETHCSA «HETAWHHUM IOYATOK,
MTOCTYNOBUM PO3BUTOK». BiH mepenbayae skHANUIIIBUIIIE BIPOBAKCHHS 1HILIATUB 3
BIJIHOBJICHHS, IO CIPHUATAME TMepeMo3i YKpaiHu y BiliHI. lle o3Hauae, wIO
BIJIHOBJICHHS, 30KpE€Ma 1 CHCTEMH OXOpPOHHU 3JI0pPOB’S, TMOYMHAETHCS BXKE 3apas,
MPUYOMY BIJIHOBJICHHS Ma€ BIiAOyBaTUCS 3a «MOJICPHIZAMIMHUMY) TPUHIIUIIOM
«B1AOYZIOBH KpaIioro, HiXK Oyso».

Cepen OCHOBHUX MPHHITUIIIB 0COOJIMBE Miclie Tocijae i inTerpamis B €C, ska
BU3HAYAETHCS K CTpaTeriuHUN 1MIepaTuB Bi3li BigHOBIEHHS Ykpainu. o x 10
OXOPOHH 3JI0pOB’sl, TO CHIBPOOITHUIITBO y WM ramgy3i nepeadadeHe YTOI00 PO
acoriamniro Mk VYkpaiHowo 1 €C. Jlo HaWBaXJIUBIIIMX MPUHIUIIB HAICKHUTH 1
MIPUHIIAIT HAPOIIIYBAHHS CIIPaBEJIMBOTO T0OPOOYTY, KUl 103BOJILE CHOPMYTIOBATH
Mmety [lnany: 3poctanns BBII, 3a0e3neuenHs cnpaBeasivBOro po3mnojiiay OaraTcTsa
Ta 3arajibHOro J00poOyTy. lle minkom Biamosigae [{iisM cTamoro po3BUTKY, SKi,
BiAmoBiHO M0 Yka3y [Ipesunenta Ykpainu Bix 30 Bepecust 2019 p. Ne 722/2019, «e
OpIEHTHpAMU JUIsl PO3POOJICHHS MPOEKTIB MPOTHO3HUX 1 MPOTPAMHHUX JOKYMEHTIB,
MPOEKTIB HOPMATHBHO-TIPABOBUX AaKTIB 3 METOIO 3a0e3reueHHs 30aJaHCOBAHOCTI
€KOHOMIYHOT0, COLIIAJIbHOTO Ta €KOJOTIYHOTO BUMIPIB CTAJIOTO PO3BUTKY Y KpaiHM».

[Tpoext Ilnany BinHOBICHHS YKpaiHU B YaCTHHI OXOPOHU 370POB’SI BU3HAUMB
JIeB’SITh TIPIOPUTETHUX HAMNPSIMIB BIHOBICHHS, a caMme: IMOCWICHHS TIOJITHK Ta
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IHCTUTYTIB HAIllIOHAIBHOI CHCTEMH OXOPOHHU 3JI0POB’S NJIsi KEPIBHUIITBA IMPOIIECOM
BIJIHOBJICHHS; 3a0e3neueHHs (PiHaHCOBOi CTaO1ILHOCTI CUCTEMH OXOPOHH 37I0POB’S;
BIJIHOBJICHHSI Ta TpaHc(opmallis Mepexi 3akjiaJiB OXOPOHH 370pOB’S; IMOCHJICHHS
MEIUYHUX MOCIYT JJIsl 3aI0BOJICHHST 0COONIMBUX MOTped monen (Bkimovaroun BITO,
BETEpaHIB BIMHMU), BUKIMKAHUX BIMHOIO; 3MIIHEHHS Ta IIOCUJICHHS KaJpOBHUX
pPECYpCIB CUCTEMH OXOPOHU 3/I0POB’S; MOCUJICHHS CUCTEMHU T'POMAJICHKOTO 37]0pOB’ s
Ta TOTOBHOCTI /10 HAJ3BUYAMHUX CHUTyallld y cepi OXOpOHU 370pPOB’S; PO3BUTOK
€JICKTPOHHOI OXOPOHU 370pOB’Sl Ta MOCWICHHS KiOepOe3MeKu; MOCWICHHS CHCTEMU
VOpPaBIiHHSA SAKICTIO Ha HAaIllOHAIBHOMY Ta MICIEBOMY pIBHSAX; BIJIHOBJICHHS
(bapMalleBTUYHOTO CEKTOPA, MOKPAIEHHS JOCTYITY Ta HAJIEKHE BUKOPUCTAHHS JKIiB.

Koxken 3 1ux HampsmiB noTpeOye BIAMOBIIHUX 3aKOHOJABYMX Ta
YVIPABIIHCHKUX 3aX0A1B. BignoBigHo 10 npoekTy [lnany, BOHM Manu 311iCHIOBATHCS
y Tpu eranu: 3 4yepBHA 2022 poky no kiHusg 2022 poky, 3 ciuHa 2023 poky 1o
rpyaeHs 2025 poky i 3 ciung 2026 poky no rpyaeHs 2032 poky, TOOTO po3paxoBaHi
Ha JIECATUPIYHUYN TEPMiH, MMPOTITOM SIKOTO Ma€ BIOYTUCS BITHOBJICHHS YKpaiHU Bijl
HachmiakiB BiHH. Ilpote, Ilman BigHOBIEHHS YKpaiHHW J0CI HE TPUHHATHIA.
Bongnouac, nyx mpoekty I[lnany BiJHOBJIEHHS, OYEBHIHO, OYB CIPUWHATHIA
po3poOHukamu CTparterii po3BUTKY CUCTEMH 0XOpOHH 370poB’st 10 2030 poxy (mai -
Crparerisi) Ta omepailiiHoro mmiany ii peamzamii y 2024-2026 pp. (mam —
Onepariiiinui 1iaH).

[Ipoext Crparerii akymyiatoBaB y coOl SIK CTpaTeriyHl Il 1 3aBJaHHS,
HEOOXIHICTh SIKUX BHUHHMKJIA a00 Oyja akTyalli3oBaHa Yy 3B’S3KY 3 HacIiIKaMu
MOBHOMAcCIITAaOHOTO BTOPTHEHHsS POCIChKOi (enepatii B YkpaiHy, Tak 1 Ti, IO
IPYHTYIOTbCS Ha «CTpPATEriYHMX NPIOPUTETAX, HAMPABICHUX Ha IOKPAIECHHS
MOKa3HUKIB SIKOCTI Ta OJaronoyyyqus >KUTTS FPOMaJIsH 1 JocsrHeHHs Llinel craigoro
po3BUTKY 10 2030 poky», mpo mo Haerbest y npoekti Ctparerii. [HiuMu ciioBamu,
npoekT CTparerii MICTUTh 1 «3arajJbHOOXOPOHO3J0POBUHI), 1 «B1IOYAOBHHI)
CKJIQJTHUKHU.

[lepmioro cTpaTeriyHo0 MULTIO CTajlo 3a0e3MeYeHHs] YHIBEPCAIBHOTO JTOCTYITY
HAcCeJIeHHS 10 SKICHMX MEIUYHUX TOCIyr Ta 1HCTPYMEHTIB peaii3allii mpaBa Ha
3I0pOB’s, IO mepeadayae CTBOPEHHS YMOB JUIsl O€3MEpelIKOAHOrO JOCTYIY 0
METUYHUX TTOCITYT.

Sk BiIOMO, 3alOPYKOIO YHIBEPCAJIIBHOTO JOCTYIy € HaJleKHa OpraHizaiis
HaJIaHHS TIEPBUHHOI MEAMYHOI OMOMOTH. 3-TIOMIXX CyYaCHUX MiAXOIB JI0 ii HalaHHS
0coOJIMBE MICIIE MOCIIa€ IHTeTpoBaHa MepBUHHA MEIMYHA JJOTIOMOTa, sfKa repeadoadae
KOMILJIEKCHICTh, KOMaHIHUM MIAX1], 3AJIy4eHHS] HEOOX1THUIX (DaxiBI[iB pI3HUX PIBHIB
HaJIaHHS MEAUYHOI JIOTTIOMOT'H, MIXKCEKTOPaIbHICTh Ta HACTYNHICTh i1 HajaHHs [7, C.
9]. OmepauiiiHUM IUTAHOM BHU3HAYEHO, 30KpeMa, TaKi 3aXOAH, SK PO3pOOJIECHHS
KOHIIENIli 3aKjajiB 1HTErpOBAaHOI TEPBUHHOI MEIUYHOI JOMOMOTH, a TaKOXK
dbopMyBaHHS JOPOXKHLOI KapTH BIPOBAKEHHS TaKOi KOHIEMIli. BrpoBamkeHHs
1HTErpoBaHO1 MEPBUHHOI MEAUYHOI TOMOMOTH, B CBOIO YEpry, BUMaraTUME BHECEHHS
3MIH JIO YHMHHOTO 3aKOHOJABCTBa (HANpHUKJIaA, JONOBHEHHA 3aKoHY YKpaiHu
«OCHOBM 3aKOHOJIAaBCTBA YKpAiHU PO OXOPOHY 3I0POB’S» JIETATHHOIO NeDiHIIIEI0
IIOTO TOHSTTS Ta BU3HAYCHHS OCHOBHMX 3acaJl HaJlaHHS IHTETPOBAHOI MEPBUHHOL
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MEINYHOI JOMOMOTH), a TaKOX pO3pOOJEeHHA TMiA3aKOHHUX akTiB (30Kpema,
BIMOBIAHUX Haka3iB MO3 VYkpainu, 110 BU3HAYATUMYTh MOPSAOK HAJaHHS TaKoi
JIOTIOMOTH, BUMOTH JI0 ii HaJlaBaviB TOIIIO).

Cepen iHIHMX 11I€H, BU3HaUYeHUX OnepaiiitHiM TUIaHOM B MEKaxX CTPaTeriyHOl
1 100 3a0€3MEeUCeHHST YHIBEPCAJIBHOTO JOCTYIY J0 MEIUYHUX TOCHIYT, CIiJ
3BEpPHYTHM OCOOJIMBY yBary Ha BIJIHOBJIEHHS, PO3BUTOK Ta MIATPUMKY HAIPSMIB,
IOB’A3aHMX 3 HOBMMH BHMKIMKAMHU Ta 3aJ0BOJICHHSAM OCOOIHBHX motpeb. MmeThes,
HacamIepe], MPo BUKJIMKH, aKTyali30BaHl MOBHOMACIITAOHOIO BIHHOIO, HAPUKIIA:
HEOOXIIHICTb  PO3BUTKY CHCTEMH HEBIIKIAJHOT aepOMEIMYHOI  eBaKyalii,
TpaHcPOpMaIlilo CIy>KOM CyI0BO-MEIUYHOI €KCIEPTU3H, PO3IIHPEHHS MOKINBOCTEH
3aCTOCYBAHHS JOMOMDKHHMX PEMPOAYKTHBHUX TEXHOJIOTIM Tomo. Taki BUKIUKH
BHMAararoTh 3aKOHO/1aBYOI BIAIIOBIII.

Tak, Hanpuknan, 22 nucronana 2023 p. Oyno npuiiasaTo 3akoH Ykpainu «IIpo
BHECEHHS 3MIH [0 [JEeSKMX 3aKOHIB YKpaiHuM 110A0 3a0e3ledyeHHs IpaBa
BIMCHKOBOCITYKOOBIIIB Ta 1HIIMX OCIO Ha 010JIOTiYHE OATHKIBCTBO (MATEPUHCTBO)»,
HaJe’)KHA peaii3alis sSKOro MoTpedye MNpPUHHATTS HOBUX 1 TIPUBEICHHS Yy
BIJIMOBIAHICTh JI0 ILOIO 3aKOHY HHU3KM UYHWHHHUX HOPMAaTHUBHO-TIPABOBUX aKTIB.
BoaHouac, koMIUIEKCHE BHUPILIEHHS IIUPOKOTO CIEKTPY MUTaHb, 110 BUHUKAIOThH Y
3B’A3KYy 13 3aCTOCYBAHHSIM JONMOMDKHHMX PENpOAYKTHBHMX TEXHOJIOTIH, MOTpelye
pO3pOOJIEHHS 1 MPUHHATTS CIELIaNbHOIO 3aKOHY, a came, 3akoHy Ykpainu «IIpo
JOTIOMIKHI PENPOAYKTHBHI TEXHOJIOT1», MOLIIBHICTh 4Oro Oylia Mo3HaueHa IIe B
MpoeKTI po3ainy «Oxopona 310poB’s» Ilnany BimHoBieHHsT Ykpainu. Ille Oinbin
BIIYYTHOIO CTajla 1 HEOOXIJHICTb B YAOCKOHAJIEHHI OpraHizaulii Ta MpPOBEICHHS
CyJIOBO-MEIMYHOI ~ €KCHEPTH3W, W0 MNOoTpedye yAOCKOHAJNEHHS  BIAMOBIAHOI
HOPMATUBHO-TIPaBOBO1 0a3u, BKIHOYHO 13 3akoHOM VYkpainun «llpo cynoBy
EKCIIEPTU3Y».

VY3araii, IHCTUTYIIIHHO-TIPABOB1 TUTaHHS MOCIJAI0Th OCOOJIMBE MICIE Y LIapuHI
BIIOYZIOBM BIJl HACHIAKIB BIMHM Ta PO3BUTKY BITYM3HSIHOI CHCTEMHU OXOPOHH
3JI0POB’S 3 ypaxyBaHHSIM €BpPOIHTErpaiiitHoro Bekropa. [IpoTsrom octaHHiX pokiB
¢axiBii, 30KkpeMa 1 MDKHApPOJHI MApTHEPH, AKIEHTYBAJIM yBary Ha HEOOX1JIHOCTI
MOCWJICHHSI CIPOMOXKHOCTEH OpraHiB BUKOHABUOI BJIQJM Ta IHIIUX CYO €KTIB
myOniuHO1 agMiHicTpallii y cdepi oxoponu 310poB’s [8]. Tox MIJIKOM CIIpaBeIHBO,
110 OJIHIEIO 3 TPHOX CTPATETIYHUX ITIJICH CTaJ0 MOCHICHHS MOJITHK Ta CIIPOMOXKHOCTI
IHCTUTYTIB HAIlIOHAJIBHOI CHUCTEMH OXOPOHH 3J0pOB’S. Y IbOMY IIJIaHI MPOEKT
Crpaterii OpoAOBXHMB HamNpsIMU CTpaTeryBaHHs, 3akjajeHi B mpoekTi Ilmany
BIIHOBJICHHSI Y KpaiHH.

AKIIEHT poOuThCSA, 30Kpema, Ha HajaaHHi HarioHanbHii city>k01 370poB’s
VYKpainu cratycy HEHTPaIbHOTO OPraHy BUKOHABYOI BJIAH 31 CHELIaJbHUM CTaTyCOM
Ta MiArOTOBII POEKTIB BIJIMOBITHAX HOPMATUBHO-TIPABOBUX AKTIB. Y LbOMY 3B’A3KY
CJIIJT 3BEpHYTH yBara Ha KOMIUIEKCHOMY XapakTepi MpoOaeMu, Ky CJij] BUPINIyBaTH
HE TUIBKA B 0x0p0H03z[opOquI71 a W y 3arajgpHId KOHCTHTyuiﬁHo- Ta
aI[MlHICTpaTI/IBHO HpaBOBH/I wionuHi. Sk CTIPaBE/THBO BIJI3HAYAIOTh JOCIIIHUKH,
nonpu HasBHICTh 1HCTUTYTY LEHTPAJIbHUX OpraHiB BHKOHABUOI BIAAM 3i
CHeIlaJIbHUM CTaTyCOM, YMHHE 3aKOHOJABCTBO YKpaiHM HE BH3HAYa€ iX CTaTyCy Ta
ocobmmBocteit [9, c. 118]. Tox BUmAETbCS TOMUIBHAM HacamIiepe]] 3allOBHUTHU IO
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OporajiiHy, a Jajil B)K€ BUPIIIyBaTH MUTAaHHS MPO HAJUICHHA TaKUM CTaTycOM
HarnionansHoi city:x0u 310poB’a YKpainu.

VY Mexax TpeThOl CTpaTeriuyHoi LIl - CTBOPEHHS Ta 3a0e3MedYeHHs] YMOB IS
PO3BUTKY Ta peaiizallli MOTEHLIANy CKJIAJOBUX HAIlOHAIBHOI CHUCTEMHU OXOPOHHU
3I0pOB’ — Ha O0cCOOJMBY Bary 3aciyroBYIOTh 3aIJIaHOBaHI KpPOKH IIOJO
3a0e3nedyeHHsT Oe3MepepBHOTO PO3BUTKY JIOJACHKOrO KalliTaly Ta CTBOPEHHS
MO>KJIMBOCTEN caMopearizallii B CHCTEMI OXOPOHHU 3/10POB .

OnHuM 3 HaWOYIKYBaHIIIMX KPOKIB € 3aKOHOJABU€ BPEryIIOBAaHHS MUTaHb
CaMOBp#JIyBaHHS B cq)epi OXOPOHH 3;[0p013’$1 B YKpa'iHi [le mo3BOMUTH 3pPOOUTH
rojoc npodeciiHux CHiIBHOT B OXOpOHl 30pOB’sl OLIIBII MOTYHHM, 1 IBUIIIATH
CYCIJIbHY Bary Iux mnpodeciii i moBary 10 iX NpEJICTaBHUKIB 1 — TOJIOBHE —
MiABUIINTU SIKICTh MEIUYHOI JTOTIOMOTH Ta (hapMalleBTUYHOI OIMIKH 3aBASKUA Y4acTi
npo@eciiHuX CHOUIBHOT y CTaHAapTH3alli y chepl OXOPOHH 3J0POB’S, BCTAHOBJIEHHIO
HEI0 TMpaBuil MNpodeciiiHOi eTUKM Ta MNPUTITHEHHIO [0 JUCHUILIIHAPHOI
BIJINOBIJIAJILHOCTI TUX, XTO MOPYIIyE Takl mpaBuia. BogHouac, 1g Micis Moxe OyTu
BHUKOHAHA JIMIIE y pa3i, KOJU 3alpOBa/PKEHHS CaMOBPSAyBaHHs OyJe MPOJyMaHUM 1
3MIIMCHIOBATUMETBCSI y TIPO30OPUN Ta JAEMOKpaTHuuHUU crociO. Jleski pexoMmeHmarrii
II0JI0 BpaXyBaHHsI MPABOBHUX, €TUYHUX Ta YIPABIIHCHKUX ACIEKTIB 3alpOBAKEHHS
CaMOBpSIyBaHHSI B OXOpPOHI 370pOB’sl OynM HajxaHi W HaMu, 30KpemMa, B Mexax
chnuIbHOTO TpoekTy KuiBChbKOro HalioHaldbHOTO YHIBepcuteTy iMeHi Tapaca
[IleBuenka Ta yHiBepcutery EnunOypry [10].
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INPOUOEAYPA BUSHAYEHHA IIOTPEb HACEJIEHHA Y
COLTAJIBHUX ITOCJIYT'AX SAAK 3AITIOPYKA AKICHOI'O ITPUUHATTA
YIIPABJIIHCBKHUX PIIIIEHDb

THE PROCEDURE FOR DETERMINING THE NEEDS OF THE
POPULATION FOR SOCIAL SERVICES AS A GUARANTEE OF QUALITY
OF MANAGEMENT DECISIONS

Abstract. The article determines that in the context of martial law in Ukraine,
an important aspect is the rapid response and flexibility of decision-making on
amending the legal acts of the State on the organization and provision of social
services. The author analyzes the legislative framework for the provision of social
services and identifies the changes that have occurred with the adoption of new legal
acts under martial law in Ukraine.

The legislation establishes that determining the needs of the population of an
administrative-territorial unit/territorial community for social services is a procedure
for obtaining objective data (quantitative and qualitative) necessary for making
management decisions. This process consists of collecting, summarizing and
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analyzing information on the presence of vulnerable groups of the population,
individuals/families in difficult life circumstances and unable to overcome them on
their own.

The author concludes that an important factor influencing the outcome of
decision-making by social service providers is the implementation of the procedure
for determining the needs of the population for social services.

Keywords: social services, needs, territorial communities, law, martial law,
management decisions

AxkrtyanbHicTh npoOiemu. HamaHHs coliambHUX MOCIYT € OAHIEI0 13 QyHKIIN
i OyAb-IKOi JeMOKpPAaTUYHO1, COIIAJIbHO OPIEHTOBAHOI epkaBu. OnHAK, B yMOBax
BIfHM BHUKOHAHHS Takoi (PYHKUIi 3HAYHO YCKIAIHIOEThbCS. 3 moToro 2022 poky
BOEHHI [IIi HA TepUTOpli YKpaiHU CKaIUMIM XKUTTSA OaraThboX CiMEHl 1 MOCTaBWIU
nepea TEPUTOpiaIbHUMHU FPOMaJIaMi HOB1 BUKJIMKH Y 3/1MCHEHHI COIIajIbHOI POOOTH
Ta HAJIaHHI SIKICHUX COLIAJIbHUX MOCIYT NIl HaceleHHs. Jlo TaKuX BUKIMKIB MOXKHA
BITHECTH HEOOX1AHICTh MIBUAKOTO BHECEHHS 3MiH JI0 3aKOHOJABCTBA, 3 YpaXyBaHHSIM
KUTTEBUX CUTyalllll B yMOBaX BOEHHOTO CTaHy, 3alpOBa/KEHHS MEXaHI3MIB IX
peanizaiii, (iHAHCYBaHHS Ta HEOOXIIHOCTI MaTEplaJIbHO-TEXHIYHOTO Ta KaJIPOBOTO
3a0e3MeYeHHS.

[Ipotsirom 2022 poky Oylio MPOBEACHO TOCHIKEHHS COIIaIbHOI POOOTH
areHTCTBOM cTpaTeriyHux pimenb ShiStrategies 3a miarpumku CBITOBOro 0OaHKy B
948 pizHUX 3a 00CSATOM Ta TEPUTOPIAUIHLHUM PO3TAlTyBAaHHIM BITHOCHO O€3MEYHUX
Miclib (OKYIIOBaHI Ta Ti, € TPOBOAMIKCS OOMOBI /i) TEPUTOPIAIBHUX rpoMaax 24-
X perioHiB Ykpainu. Tak, micis BBEICHHS BOEHHOTO CTaHy «...B 2-4 pa3u 3pic MOMUT
Ha TakKl MOCIYTW, K HaJaHHS T'YMaHITapHOI 1 HATypajbHOI AOMOMOTH, COLIaIbHOL
JOTIOMOTM  BIOMAa, COLIAJBHOTO CYHPOBOAY. 3pocia KUIBKICTh  HaJaHUX
MICUXOJIOTIYHOT JIOMOMOTH IS BHYTPIIIHBO TEPEMIMIEHHX o0cib, a TakKoxX
1H(MOpMAIIIHHUX Ta KOHCYJIbTAIIHHUX TocTyr» [1].

B Toi1 ke yac, y BUCHOBKax 3 MPOBEIEHOTO JTOCHIIKEHHS 3a3HaYE€HO, «...I10
KUTBKICTB JIFOJICH, SIKMM HaJIaroThcs 0a30B1 COIlajbHI MOCIYTH Y rpoMajaax, OiibIie
3aJIeKUTh HE BiJ KUIBKOCTI MENIKAHINB, a BiJ TeorpadiyHOrO pPO3TallyBaHHS
IPOMAJIM, COILIAIBHOI MOOUTHPHOCTI HACeJIEeHHsS Ta aKTHBHOCTI OPTaHiB COIlIaJIbHOTO
3axucTy. BogHouac KiIbKICTh HAJaHUX COLIANBHUX MOCIYT HPSIMO HE KOPENIIoE 3
00CAroM CcolLiaJIbHUX BUJATKIB HA IYILy HACEJIEHHs B perioHi» [1].

[To manum MinicTpa couianbHOi otk Mapunu JlazeOHOT «... colliajibHa
po0oTa B TEPUTOpPiaIbHUX TPOMajax A0 Ta MiJ Yac BOEHHOTO CTaHy MOKa3ajH, IO
BHUJIATKU MICIIEBUX OIOKETIB Ha coliaibHy chepy ckiamaroth Bijg 3% 10 13%, a B
cepeaaboMy — 7,2%. lle moB’s3aHO 3 TUM, IO TNEpPEBaKHA YacTKa COLIAIbHUX
BUJIATKIB CIIPSIMOBYETHCS Ha 3ap00iTHY maTy — Big 79% no 98% Bia 3araabHO1 CyMH
1 11 € CUTHAJIOM JIJIs1 3alPOBAKCHHSI 3MIH B TMOJITHUIll PO30Y0BH CUCTEMH HaJaHHS
comianbHUX TTocyT» [1].

Cryniab gocnimkenns. ComianbHi TOCIYTH Ta X MPABOBE PETyIOBaHHS OynIu
NpeIMEeTOM HayKOBUX CTaTel 0araTbOX BITUM3HSHUX HaykoBIiB. OJHaK,
JOCTIDKEHHSI PI3HATHCS B 3aJI€KHOCTI B BUJIIB COLIATBHUX MOCIYT, TPOOIEMHUX
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MUATaHb Ta 3a/a4, SKi CTABUB HAYKOBEIb MiJ yac gochimpkeHds. Tak, 0. ['opemukina
JOCIIKyBaJla TIpaBOBE pETyJIOBaHHS HAJaHHS COIAJIbHUX TMOCIYyr 0co0aM
MOXMUJIOTO BIKY B yMOBax JAMHami3zalii nponeciB ctapinns Haii [2]; C. ['opOyHoBa-
Py6an akneHTyBasia yBary Ha 3MiHaX, sKi BIUIMBAIOTh Ha OpraHizallilo HaJaHHS
nociyr[3]; K. yOuu goBoauia, 1mo mpoOJeMU 3aKOHOTBOPUOIO XapakTepy II0/0
HEJOCTaTHBOI'O  BPETYJIIOBAHHS  CHUCTEMHU  COILIAJIBHOIO  OOCIYyrOBYBaHHS
YHEMOKJIUBIIIOIOTh 3aJI0BOJIEHHSI MOTPEO HACEJIEHHS 1 TOMY BHUHMKA€ HarajabHa
notpedba B oTpuMaHHi couiaibHux nociayr [4]; JI. €menbsnenko ta JI. demynosa
BBaKaJIM, IO IiJICTABOIO JJIsi OHOBJICHHSI MPABOBOi 0a3u HaJaHHs COLIaIbHUX MOCITYT
HACEJICHHIO 00 ’€IHaHUX TEPUTOPIAIbHUX TpoOMaa € TpOBEAeHHS pedopMm
aJMIHICTpaTUBHOI JeueHTpanizamii Ta QiHaHCOBOI pedopmMu, SKi MOCHIATH
3MII[HEHHS YIPABIIHCHKOI AISUIBHOCTI [S] Ta 1H.

MeToro JaHOro AOCTIIKEHHS € aHall3 HOPMATHBHO-TIPABOBUX JOKYMEHTIB, 5Kl
PErJIaMEeHTYIOTh MPOIEAYPY BU3ZHAUCHHS TOTPEO HACEICHHS Y COIlaIbHUX MOCTYyTax,
PE3YNbTATH SIKOi € MIJICTABOIO JJIsl IPUNHATTS YIPABIIHCHKUX PIIICHb Ta BIUIMBAIOTh
Ha iX SIKICTh B aCTIEKTI €BPOIHTETPAIlIHHUX Ta BOEHHUX i B YKpaiHi.

OcHOBHI ~ pe3yJbTaTu JTOCITIIKEHHSI. Tpancdopmariiiini MIPOLIECU
pedopMyBaHHS, 110 BIOYBAIOTECSA B YKpaiHi BIUIMHYJIM HacamIepe] Ha COIliaibHY
cdepy, sika 0oOCIYroBye TpoMajJsiH B MEpPiOJ CKJIAJHUX >KUTTEBUX OOCTaBUH, a 3
MOYAaTKOM BOEHHUX Jiil pIBEHb COIIAJIBHO HE 3aXUIICHUX BEPCTB HACENCHHS B
JepkaBl  3pic, 3’SIBUJIIMCS HOBI Kareropli oci0, ki TOTpeOyHOTh HETralHOro
COLIIAJIBHOTO 3aXUCTY 3 OOKY JIepKaBHu.

AHaJI3yl0ud 3aKOHOAABCTBO 3 MHUTaHb PETYJIIOBaHHS HAJIaHHS COILlaTbHUX
MOoCIyr Ha caidti MiHicTepcTBa COILIaNbHOI MOMITHKM YKpaiHM B PO3ALUII
«HopmaTtuBHO-TipaBoBa 0a3a», kateropis «ColialibHi TOCIYTH» 3HaXOauMo 65
3aKOHO/aBYMX JIOKYMEHTIB PI3HHX 3a IOPHINYHOIO CHJIOO Ta iepapXieto [6].

[ToHsATTS «comiaibHI TOCTYyTW» BU3HAYeHO B 3akoH1 «[Ipo corlianbHl mocayru
Bix 17.01.2019 (mami - 3akoH) 1€ € [1i, 0 COpsIMOBaH1 Ha MPOQITAKTUKY CKIATHUX
’KUTTEBUX OOCTaBHH, MOJOJAHHS TaKUX 0OCTaBUH a00 MIHIMI3ALIIO iX HEraTHUBHHUX
HACIIJIKIB U1 0c10/ciMeit, siki B HUX nepedyBaroTh. Oco0i/ciM’T MOKYTh HaJaBaTHCS
0JiHa a00 OJHOYACHO JIEKLIbKa COIIAIbHUX MOCIYT [7].

3aKOHOMIABIIEM BW3HAYEHO BICIMHAAIATh 0a30BUX COIIAIBHUX IMOCIYT, IO
HAJAI0ThCSl Ha piBHI Tpomaj. Jlyiss OoTpUMaHHS COIabHOI TOCIYTH HEOOX1THO
3BEpHYTHCS 1O YTPABIiHHSA COIIAJBHOTO 3aXHUCTy HACEJICHHA, K€ 3 ypaxyBaHHSA
aHajizy moTpeOu  HampaBisie 10 HajJaBaya BIAMOBIAHOI MOCIAYTHM (SK MPAaBUIIO
Llentpn), a BIANOBIAAIBHICTh 32 OLIHKY, IJIAHYBAaHHA, HaJaHHS COLIAJbHUX MOCIYT
MOKJIAJIA€THCSI HA OPTaHHU MiCIIEBOTO CaMOBPSTyBaHHS.

Jlo modatky moBHOMACIITAOHOTO BTOPTHEHHS COIliaJIbHA MOCITyra HajaBaiacs
3a MPOLEeAYPOrO (BEICHHS BUIIAIKY), IO CKIAJaiacs 3 MEBHUX €TaliB: 3BEpPHEHHS 3
3asBOI0, OIIHKA MOTpeO Yy MOCTy3l, BU3HAUYEHHS CEPEIHBOMICSIUHOTO CYKYIHOIO
JOXONy 3asBHMKA, MPUUHATTSA PIIMIEHHA NP0 HAJaHHS TOCIAYTH 3 PO3POOKOIO
1HAMBIAYaNIbHOTO TUIAHY, 3aKIII0UeHHs n1oroBopy. [Ipouenypa tpuBana mpotsrom 10
pobouux nHiB. OgHak, Ha mouyaTky OepesHs 2022 poxy MiHICTepCTBO COLIaIbHOI
MOJITUKU PO3POOMIIO0 peKOMEH aIlii MO0 opraHizamii HaJaHHS COIllaJbHUX MOCITYT
EKCTpeHO (KPU30BO), 37COUIBIIOTO MPOTITOM 100M, SIKIIO ICHYE 3arposa s
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OTpUMyBaua COIlaJIbHUX TOCHyr, a B KkBiTHI 2022 poky BepxoBna Pama Ykpainu
npuitHsia 3akoH «IIpo BHECEHHS 3MiH /10 JESKUX 3aKOHIB YKpaiHU 100 HaJaHHS
COLIJIbHUX TOCYT Y pa3i BBEJECHHS HA/I3BUYAITHOTO a00 BOEHHOTO CTaHy B YKpaiHi,
a60 okpemux ii micueBocTsax» Bia 14.04.2022 poky Ne 2193-1X7 [8].

Jns ontumizaliii HagaHHS COIIAJBbHUX TMOCIYT IIUM 3aKOHOM OYJiM BHECEH1
3MiHU: 30UIBIICHHS TITOBHOBAXX€Hb MICIIEBUX OpPraHiB BJIaAud y pas3l BBEJICHHS
HaJ3BUYAHOTO a00 BOEHHOrO CTaHy; oco0aMm (HE3aJie)KHO BiJ TXHBOTO PIBHS
J0XO0y), SKHUM 3aBJAHO IIKOAM TIOXKEXKEI0, CTUXIHHUM JIMXOM, KaTacTpodoro,
OOMOBUMH [IIMU, TEPOPUCTUYHUM aKTOM, 30pOMHUM KOH(IIKTOM, TUMYACOBOIO
OKYTAITIEI0 BCl COIMIaJIbHI TOCIYTH HAJAIOThCS OE€30IIaTHO;, COIabHI TOCITYTH
HAJAIOThCSl EKCTPEHO (KPU30BO) Y TMEpioJl BOEHHOTO CTaHy; CYKYMHHHA J0Xin
IpOMaJIsiH JUIsl BU3HAUYECHHS Mano3a0e3nedeHrX OcCl0 BU3HAYAETHCS 3 YpaXyBaHHAM
KBapTally, @ HE HIECTH OCTAHHIX MICALIB (K 1€ OyJI0 paHilIe).

B nomomory TtepuTopianbHUM IpoMajaM II0J0 OpraHi3amii BHU3HAYEHHS
noTpeOd HaCENICHHS y COIIAJbHUX IOCIyraX Ta BPaxOBYIOYM BCl 3MiHM, SIKI Oynu
NPUIHATI B TOMEPEIHIX  HOPMATUBHO-TIPaBOBUX akTax, B cepnHi 2023 poky
MinicTepcTBO comianibHOT MoiTUKM Buaae Hakaz «lIpo 3arBepmxkenHs [lopsnaky
BU3HAYCHHS TOTpe0d HACEJCHHS  aJMIHICTPAaTUBHO-TEPUTOPIAILHOT  OJMHMII/
TEPUTOPIATHLHOT TPOMAIM Y COLIAIBHUX TOCIyTax» [9].

[TpaBoBa permaMeHTaniss BU3HAUEHHA NOTPEO HACEIEHHS aJMIHICTPATUBHO-
TEPUTOPIATBLHOI  OJMHMII/TEPUTOPIANBHOI TPOMAJAM Yy COLIAJIBHUX MOCIyrax
3HaXoAMMO B 3akoHi [7], a came: «...1e 30ip, y3arajJbHEHHs Ta aHai3 1HQopMarli
PO HASABHICTh HA TEPUTOPIi BIAMOBIAHOI aAMIHICTPATUBHO-TEPUTOPIATIBHOI OJMHMII
Bpa3JIMBUX TPyl HaceleHHs, ociO/ciMel, siki nepeOyBalOTh y CKIATHUX KUTTEBUX
o0cTaBMHAX 1 HE MOXYTh CAMOCTIMHO iX MOAOJATH, PO iXHI MOTPEeOU y COLlaTbHUX
MOCJIyrax, Ha OCHOBI Pe3yJIbTaTIB SIKUX MPUHUMAIOTHCS YNPABIIHCHKI PIIEHHS 1100
oprasi3ailii HaJJaHHs TaKuX TOCIIYT.

B Hakazi [9] BcTaHoBiIeHO, IO METOK BHU3HAYEHHS  TAaKHUX IIOTPEO €
«...OTpUMaHHS OO0 ’€KTUBHHUX JaHMX (KUIBKICHUX Ta SKICHHX), SIKI HEOOXiaH1 s
MPUIHATTS YIOPaBIIHCHKUX pIIIEHb, MO0 3a0€3MedYeHHs] PO3BUTKY Ha TEPHUTOPIi
BIIMOBIHOT aAMIHICTPATHBHO-TEPUTOPIAIBHOI  OJUHHUII/TEPUTOPIAIBHOI TpOMaIn
CUCTEMM HaJlaHHS COI[IAJIbHUX MOCHYr». A TakoX 3aKOHOJABYO 3aKpiIIEHO, IO I
«...cuctema dyHKIIOHYye Ha 3acamax 0e30ap’epHOCTi, Oe3MepepBHOCTI,
MOCJIIJOBHOCTI HAJIaHHSI COILIAIbHUX TOCIIYT Ta X PI3HOMAaHITHOCTIY.

B Ttoii ke wac, ct. 25 3akoHy [7] mepenbadae, 110 BH3HAYEHHSI MOTpeO y
COLIIAIbHUX MOCTYrax MOBMHHO 3/1MCHIOBATUCA 3 YpaxXyBaHHSM CTaTTi, BIKY, MICIs
MPOKMBAHHS BIAMOBIIHMX KaTeropii ocid, ciMeil, Ha MiACTaBi, a HE BUKIIOYHO
coliaibHO-AeMorpadiyHuX JaHUX PO Bpa3JiMBI TPyNH HACEJIEHHS Ta 0ci0, sKi
nepedyBalOTh y CKIAAHUX KUTTEBUX 00CTaBUHAX; pe3yJIbTaTiB OLIHIOBAHHS MOTPeO
ocobu/ciM’1 y comayibHUX Mocyrax; iHGopMaIlii mpo HajaBadiB COIliaIbHUX MOCITYT
Ta 1XHI MOXIMBOCTI. A caM MOPSIOK 3aTBEPIKYETHCS LEHTPAIbHUM OPraHoM
BUKOHABYOi Blagu, 1o 3ale3neuye (OpMyBaHHS AEpKaBHOI MONITUKH y cdepi
COLIIAJIFHOTO 3aXUCTy HACEJICHHS.
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Ha Bcix eramax oprani3aiii HaJaHHA COLIAJBHUX IMOCIYT 3A1MCHIOETHCA
B3a€EMOJIISl €JIEMEHTIB (Cy0’€KTIB) CHCTEMH HaJaHHS IMX MOCIYT, SIKY 3aTBEPKYE 1
TUSJIBHICT  SIKUX KOHTPOJIFO€ MIHICTEpCTBO  COIiabHOI TMOJITUKKA Y KpaiHH
(Mincounonituku Ykpainu). Takumu enemeHTamu (Cy0’€KTamMu) € YINOBHOBaXKEHI
OpraHu, y SIKUX OJHIEI0 13 QYHKIIIHN € 3aTBep KeHHS, 3a0¢e3reueHHs (iIHaHCYBaHHS Ta
BUKOHAHHS pEriOHaJbHUX IIporpaM B YacTHHI 3abe3reueHHs mnoTped/ciMert y
COILIIAIbHUX TOCIIyTrax 3a pe3ysbTaTaMH BU3HAaueHHs NoTped. Jlo HMX Haexarb
Pana winictpiB ABtoHomuoi PecnyOmiku Kpum, o6nacuux, KwuiBcbkoi Ta
CeBacTonoabChKOT MICHKUX AepxkaBHUX aaMiHicTpanii (ctarti 11 m.3 nmn.5 3akony),
a TakoX pailoHHI, paioHHI y w™ictax KwueBi Ta CeBactomom Aep)KaBHUX
aJIMiHICTpaIliii, BUKOHABYMX OpPraHiB MICbKHX paj MICT OOJAaCHOTO 3HA4YEHHS, Paj
00’ eaHaHuX TepuTopiadbHux rpoman (ctarti 11 n.4 nm.1 3akony) [7].

Ti % cami cy0’ekTu 3raayroThcsi B NyHKTI 3 [lopsiaky opranizaiii HagaHHS
comianpHux Tmocayr [10], ToOTO BHM3HauYEHO, IO «...3a0€3MCUYCHHS HaJaHHS
COLIIAIbHUX TMOCIYT BIAMOBIAHO N0 iX moTpe® mokianaeTbes Ha Pamy MiHICTpiB
ABtoHomHOi1 PecnyOmiku Kpum, obGnacHi, KuiBcbky Ta CeBacTOMOJIBCHKY MICBKI
nepkaamiHicTpamii.  3a0e3nedeHHS  HaJaHHSA  0a30BUX  COIIAJIBHUX  IOCIYT
oco0am/ciM’IM BIJIMOBIAHO /10 iX IMOTpPeO, BXKHUTTA 3aXO0MdiB 10 HaJaHHS I1HIIUX
COIIIAIbBHUX TMOCIYr TakuM ocobam/ciM’siM TokiagaeTbcsi Ha KuiBCbKky Ta
CeBacTONoONbChKY MICBKI J€pKaaMIHICTpaIlli, BUKOHABYl OPraHU CLIBCHKHX,
CEJIUIIHUX, MICBKUX Pa/l.

Jlo Toro *, 10 HagaHHS COLIATBHUX IMOCIYI MOXYTh 3allydaTHCsl HajaBayl
HEJCPKABHOTO CEKTOPY Ta BOJOHTEPIB IIJISTXOM JEpPKaBHO-NPUBATHOTO MAPTHEPCTBA,
COIllaJIbHUX  TporpaM,  IMPOEKTIB,  COLIAJIBHOTO  3aMOBJICHHS,  CIHIBIpalli
TEPUTOpIATILHUX TpoMaja BIAMOBIAHO 10 crarti 4 3akony Ykpainu «lIpo
CHIBpOOITHULITBO TEPUTOpiaIbHUX Trpoman». Jlo Takux HaJgaBayiB Hajexarb
MIIMPUEMCTBA, YCTAHOBM, OpTraHi3aiii, TI'poMaJchki 00’e€nHaHHSA, OJaroiiHi,
peniriiiHi opraxizaiii, $Gi3udHi ocoOu-miAnpuemMin Ta (Giz3uyHi 0codu, sIKi HAAIOTh
COIlaJIbHI MOCTYTH 3 JOTIsAY 03 3MIMCHEHHS MANPUEMHUIIBKOT TiSITBHOCTI.

3BepHEMO yBary Ha AUQEpeHIlaIio JOCUTh I[HUPOKOTO CHHUCKYy (43)
COIIAJIbHUX TOCIYT, K1 3aKOHOJaBellb cucTeMarn3yBaB B Kiacudikatopi, Hamarouu
iX KOPOTKHI OMUC, KATErOpit0 OTPUMYBAUiB IIUX MOCIYT, a TAKOXK MICIIC iX HaJIaHHS
Ta CTpoKH [9].

BOauaeThcs, 10 HAa pIBEHb COLIAIIBHOTO 3a0€3MEeUYEHHs] KpaiHu Ta Ha SKICTh
HaJaHHS COLIaJIbHUX MOCIYT BIUIMBAE 6arato 00’ €KTUBHO 00OYMOBIIEHUX (DaKTOPIB Ta
cy0’eKTUBHMX BIUIMBIB. Jl0 Takux (hakTOpiB MOKHA BIJHECTH: 30BHIIIHI (pakTOpU
(Crparerii, mporpamMmu, HOPMATHBHO-TIPABOBE 3a0€3MEUYEHHS COIIAJIbHOI TMOJITHKH
Jep>kaBd B IIJIOMY, OpraHizailisi CUCTEeMH OpraHiB COIliaJbHUX MOCIYT, CHCTEMa
(¢iHaHCYBaHHS 1MX TIOCIYr) Ta BHYTpPilHI Qakropu (TaHAEM AiSUIBHOCTI
aJMIHICTPATUBHO-TEPUTOPIATILHOT OJIMHHUIII/TEPUTOPIATHHOT IrpOMaJIH, aKa
0e3rmocepeIHb0 BU3HAYAE BPA3JIMBI TPYMH HAceNeHHs, 0cib/ciMei, 1o moTpeOyroTh
HAJAaHHS COIIAJIbHUX MOCIYT Ta JAepKaBHUX 1 HEJACPKaBHUX HAAaBauiB LUX MOCIYT).

[Tpu yomMy 30BHIIIHI (PaKTOPH HE 3anekaTh BiJl BHYTPIIIHIX (CaMOi AiSIBHOCTI
OIIHKHY 1 HAJaHHS TIOCIYT), ajieé KUIbKICHO BU3HAYAIOTh MOKA3HUKHU CTaHY COIIaIbHO
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HE 3aXMILIEHUX TPy HACEJCHHs Ta MOKa3HUKU CTaTe BHJATKIB Ha 0OCIYrOBYBaHHS
naHoi cepu.

Otmxe, xapaktep (aKTOpiB  MOSCHIOETHCA  3B'I3KOM 1  B3a€EMHOIO
0OYMOBJICHICTIO, IO JIO3BOJIIE BHOKPEMHUTH (HAKTOpH, 3AIMCHUTH iX aHaji3 Ta
OIIIHKY €(heKTUBHOCTI, MOJICIIIOBATH c(epy HaJaHHS COIIAIBHUX IMOCIYT 3 METOIO
SAKICHOTO COILIIAJIBHOTO 3a0€3MEeYeHHS Ta COIaIbHOTO 3aXUCTYy HACEJICHHS Y KpaiHu.

Tak, 10 mpuKiIamy poO3TIsSHEMO 3B’SI3KM Ta B3a€EMOOOYMOBIICHICTH (PaKTOPIB,
IO BIUIMBAIOTh Ha SKICTb MPUNHATTS  YOPaBIIHCHKUX pilieHb. [[ias mpuilHATTS
pIIICHHS YIIOBHOBa)XEHOMY OpraHy Mpo HaJaHHS COIaJIbHUX MOCIYT BIAMOBIIHO 10
[Topsanky [9], saxuil HaKa30M 3aTBEpKeHH MIiHICTEPCTBOM COIAIBHOT MOJITUKA
VYkpainu, HeoOximHO 3aiicHuTu: 1) oumiHKy moTped ocolu/ciM’i; 2) 3’scyBaTu
00CTaBHHM, 10 MOXKYTh MPU3BECTHU JI0 MOPYLIEHD Y KUTTEMISIIBHOCTI; 3) BUBHAUYUTHU
YUHHUKH, IO CHOPUYMHWIM TOTPAIUIIHHSA Yy CKIAIHI >KUTTEBl OOCTaBUHU; 4)
BCTAHOBUTHU PIBEHb CKJIAJHOCTI HAsIBHUX MPOOJIEM Ta iX BIUIUB Ha >KUTTEIISIILHICTD
ocobu/ ciM’i; 5) BHU3HAYUTH I1HIMBIAyaldbHI MOTPeOM B OTPUMAHHI COIAIBHHUX
nociyr; 6) kBamiikyBaTH 4M CIPOMOXHa 0co0a/CiM’s CaMOCTIHHO MOAOJaTH abo
MIHIMI3yBaTy HETaTUBHUMN BILIUB.

3a pe3yabTaTaMM TaKOTO OI[IHIOBAHHS CKJIAJAETHCS BIAMOBIAHUNA akT, Gopmy
SKOTO pO3p00JICHO Ta 3aTBEP/XKEHO B MiHICTEPCTBI COIIAIbHOI MOMITHKU Y KpaiHU.

OTxe, BCSA [ISUIBHICTh CTPYKTYPHHX MIAPO3JUTIB 3 THUTaHb COIAIbHOTO
3aXMCTy HaceleHHA pailoHHHX y MM. KueBi Tta CeBacTomoni JepxaiaMiHiCTparlii,
BUKOHABYMX OPTaHiB CLILChKUX, MICBKUX paj Ta IHIIMX BUILIE3a3HAYEHUX CYO’ €KTIB,
MOJKE 3IIACHIOBATHUCS JHIIE B PaMKaX 3aKOHOJABYO BU3HAYECHOI MPOIEAYPH, IO
BCTAHOBMB BUUIMI MO cTaTycy opraH MiHCOIIOMITUKY YKpaiHu.

[Ipote, HE MOXKHA 3MEHIIUTH BAXKJIUBICTh PE3YJIbTATIB OLUIHKK Ta MPUUHATTS
pllieHb UX CyO’€KTIB 100 OTPUMAHHS COLIAJILHUX MOCIYT 0coOM/ciM’i, aJixke, 1o
CyTi, caM€ BOHM HAaJal0Th CYO €KTHUBHY OIIIHKY CTBOPIOIOYHM COIllaJIbHI MOPTPETH
TPOMAJISiH CBO€1 aJMiHICTPATUBHO-TEPUTOPIAIBHOT OJUHUII/TPOMAJIU, 3A1HMCHIOIOYN
Mpolelypy BHU3HAYEHHS MOTpeO HaceleHHs Yy collaibHuxX mnociayrax. CrymniHb
JIOCTOBIPHOCTI 1 OO’€KTMBHOCTI BHMBYEHOI KUTTEBOI cHTYyalii abo mpodiemu,
MIPO30PICTh MPUUHATTS PIIIEHb B OCHOBI, SKUX JICKUTH T1AHE JXKHUTTS JIFOAUHU Ta il
noTpedu, BimoOpaxkae piBeHb MpodeciitHOCTI 1 JOOPOUECHOCTI MepcoHaly Cy0’€KTIB,
IO 3A1MCHIOIOTh BHU3HAUEHHS NMOTPEO HACENEHHA y COIIaNbHUX mociyrax. Tomy,
BKpail BaXKJIMBO 3a0€3MEYUTH BYACHE SKICHE NPUUHSATTS YHPaBIIHCHKUX PIIICHb
110J10 Ha/IaHHSI COLIAJIbHUX MOCTYT HA OCHOBI ICHYIOUHMX NOTPEO Ta pecypcis.

B Toi1 j)xe yac, Ha OCHOBI pe3yJIbTaTiB BU3HAYEHHS MOTPEO MEIIKAHI[IB PI3HUX
rpoMaj, siki oTpumye MIHCOIIOMITUKY BiJl yCiX CyO’€KTIB HaJaHHS COIlaJIbHUX
MOCIYT PO3POOJISIIOTECS CTPATETIYHI KOPOTKOCTPOKOBI Ta CEPEAHBOCTPOKOBI TIJIaHH,
3aMpoBAKYIOTHCSI PePOPMHU Ta 3MIMCHIOETHCS aHalli3 JUHAMIKH PO3BUTKY Ha/JIaHHS
COLIAIBHUX  TOCAYr  KOpENIoYM  IX 13 coLiajbHO-IeMOrpapiyHUMU
XapaKTEPUCTUKAMH, A TAKOK 3IACHIOIOTHCS nepeBlpKH Ta KOHTPOJb Ha MPEAMET
I[OCTyHHOCTl COLIaJIbHUX TMOCIYT 1 B3aeMOIl MK COOOI0 OpraHiB HaJaHHS
COLIIaTTbHUX MOCIYT.
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BucHoBok. BaxxnuBy pojib y BIJHOBIIEHH! HAJIEKHOTO COLIATBHOIO 3aXHUCTY
HaceJeHHs YKpaiHu BIIIFPAlOTh 3MIHM Yy 3aKOHOJIABCTBI, MPOBEICHHS pedopM
JeleHTpai3alii CoIlaJbHUX IIOCAYr, OIEpaTHBHO PO3pOOJICHI opraHizalliiHi
MEXaHI3MU 1X HaJaHHS JJIs HE3aXUIICHUX KaTeropid HaceJeHHsS Ta Ji€Ba MOJITHKA
mo0 3abe3neyeHHsl ()IHAHCYBAHHS TAaKUX TMOCIYT, [0 MOMJIMBO 3[1ACHUTHA Ha
MiJCTaBl MOHITOPUHTY B TEPUTOPIAIBHUX TpOMajJiax IIOJ0 B3aeMOIIi BiIadH,
pEeACTAaBHUKIB COIIAIbHUX CIY>KO Ta rpoMajICbKOCT1 Y Ha/IaHH1 COIlIaJIbHUX MOCTYTH
B 3aKJIaJ]aX OCBITH, OXOPOHU 37I0POB’S, KyJIbTYPH TOILO.

Ha piBenp comianbHOro 3a0e3MeueHHs HACENEHHS KpaiHu Ta Ha  SIKICTh
HAJAaHHS COIIaTbHUX MOCIYT BILUTUBAE 0arato 00’ €KTUBHO 0OYMOBIIEHUX (PaKTOPIB Ta
Cy0’€KTMBHMX BIUIMBIB. BaxnmuBuM (GakTopoMm SKWW BIUITUBAE Ha Pe3yJbTaT
MPUIHATTS pIIIEHb CY0’€KTIB HAJAaHHS COL1aJIbHUX MOCIYT € 3/1MCHEHHS MPOLEeypH
BU3HAUEHHS TOTpeO0 HACEJICHHS Yy COLIANbHUX TOCTHyrax, o 3abe3meuyeThes
[UISIXOM TPOBEACHHS COIlaIbHUX JOCHIDKEHb Ta 3aCTOCYBaHHS pe3yJbTaTy
MOHITOPUHTY HaJIaHHA COIIaJIbHUX MOCTYT HAa KOPOTKOCTPOKOBUH MEpiot
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PREOCUPARILE REPUBLICII MOLDOVA PE DIMENSIUNEA
INTEGRITATII INSTITUTIONALE SI A PRACTICILOR ANTICORUPTIE
LA ETAPA DE DESCHIDERE A NEGOCIERILOR DE ADERARE LA
UNIUNEA EUROPEANA [*]

THE CONCERNS OF THE REPUBLIC OF MOLDOVA ON THE
DIMENSION OF INSTITUTIONAL INTEGRITY AND ANTI-CORRUPTION
PRACTICES AT THE OPENING STAGE OF NEGOCIATIONS FOR
ACCESSION TO THE EUROPEAN UNION

Abstract: At the moment, in the Republic of Moldova there are serious
deficiencies regarding institutional integrity and corruption.

According to the Corruption Perception Index - 2023, published at the
beginning of January 2024 by Transparency International, the Republic of Moldova
registered a CP1 2023 score of 42 points, being in 80th place out of 180 countries.

The truth is that, in 2023, the Republic of Moldova undertook a series of
measures and reforms, both in terms of strengthening institutional integrity and
strengthening anti-corruption practices.

However, the situation in the targeted areas still remains full of problems and
deficiencies with the risk of affecting our European path.

The year 2024 will be a decisive year in the consecration and strengthening of
institutional integrity, but also in the consolidation of anti-corruption practices.

Key words: Integrity; anti-corruption; prevention; causes and conditions of
corruption; National Security of the Republic of Moldova; accession to the European
Union

[*] Studiu realizat in cadrul Subprogramului ,Securitatea nationald a
Republicii Moldova in contextul aderarii la Uniunea Europeana: abordari juridice,
politologice si sociologice” (01.05.01), perioada 2024-2027, in cadrul Institutului de
Cercetari Juridice, Politice si Sociologice al Universitatii de Stat din Moldova.
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Actualitatea temei investigate este determinatd de faptul cd la moment, in
Republica Moldova se atesta existenta unor carente grave in ceea ce priveste
integritatea institutionala si coruptia din societate. In acest sens, sunt relevante datele
desprinse din diversi indici de coruptibilitate, cum ar fi:

1. Conform The Global Competitiveness Report 2014-2015, Republica
Moldova s-a clasat pe ultimul loc (pozitia 144 din 144 de state) intr-un clasament
global privind coruptia din sistemul judecatoresc [33]. Tara noastra sta cel mai prost
in lume in ceea ce priveste ,platile”. Da, spre finele anului 2023 situatia s-a
imbunatatit partial, datorita efortului de reformare-modernizare a sectorului justitiei,
datoritd procedurii de pre-vetting si altor masuri eficiente. Totusi, situatia in
continuare ramane a fi una departe de standardul unei tari cu aspiratii de aderare la
Uniunea Europeana.

2. O situatie dezastruoasa din domeniul justitiei este constatata si de Indicele
Statului de Drept — 2019 (WJP Rule of Law Index 2019) [37]. Paradoxul consta in
faptul cd in Belarus - tara ,ultimului dictator al Europei” situatia era mult mai
democrata, la capitolul statului de drept, decat in Republica Moldova - tara care si-a
ales parcursul european si integrarea in UE (in sensul cd, Belarus ocupa pozitia 66,
adica cu 17 pozitii deasupra Moldovei!!) Si iarasi problemele din justitie au proiectat
Republica Moldova spre coada clasamentului.

3.Un alt dezastru din domeniul economic si in spetd respectarii drepturilor
fundamentale economice ale persoanelor din Republica Moldova este enuntat de
catre ,,2023 Index of Economic Freedom” (Indicele Libertdtii Economice) [16].
Conform clasamentului 2023 Index of Economic Freedom, Republica Moldova nu s-
a clasificat in categoria statelor ,libere” (ceea ce era, de fapt, de asteptat), nici in
categoria statelor ,,in mare parte libere” si nici in categoria statelor ,,moderat libere”,
ci in cea de-a patra categorie — state ,,in mare parte nelibere”, plasandu-ne cu 58.5
puncte pe locul dezonorabil — 96! Acest fapt se datoreaza in exclusivitate practicilor
coruptionale din sistem. In urma noastrd a rimas doar categoria statelor cu economie
— ,reprimatd”, cu state precum: Haiti, Cuba, Liberia, Iran, Zimbabwe, Sudan,
Venezuela, Coreea de Nord s.a. In Europa, mai proasti situatia la capitolul libertitilor
economice este doar in Grecia, Belarus si Rusia.

4. Conform Indicelui Perceptiei coruptiet — 2022, Republica Moldova si-a
imbunatatit putin scorul [35]. Cuvantul cheie este ,,..putin...”. Efectiv este vorba de o
imbunatatire derizorie. La capitolul dat ne depasesc state precum Georgia, Armenia,
Kosovo etc., care au o situatie anticoruptionald mult mai favorabild decat Republica
Moldova. Cred ca unica realizare a Moldovei 1n 2022, in raport cu situatia din 2019
este ca am reusit sd fim pe aceeasi pozitie cu Republica Belarus in clasamentul
perceptiei coruptiei (Belarus, Columbia si Moldova sunt toate trei pe locul 91 din 180
de state).

5. La 1 martie 2023 a fost dat publicitatii Indicele prosperitatii mondiale — 2023
sl anume: Legatum Prosperity Index — 2023 [34]. Conform datelor din acest Index,
Republica Moldova s-a plasat pe locul 70 in clasamentul tarilor prospere. Prin
comparatie, conform Prosperity Index — 2022, adica anul trecut, Republica Moldova
ocupa locul 71. ,,Progresul” consta in urcarea doar a unei singure pozitii. La capitolul
dat suntem depasiti de un sir de state, nu tocmai cele mai ,,occidentale”: Kazahstan,

Miscnapoonuil Hayko8o-npaKxmudHull KoHepec



Albania, Armenia, Georgia, Serbia, Muntenegru, evident cd Romania si Tarile
Baltice.

6.In fine, conform Idicelului Perceptiei Coruptiei — 2023, publicat la inceputul
lunii 1anuarie 2024 de catre Transparency International, Republica Moldova a
inregistrat un scor al IPC 2023 de 42 DE PUNCTE, fiind pe locul 80 DIN 180 TARI
Incluse in clasament si inregistraind O CRESTERE DE 10 PUNCTE PE
PARCURSUL ULTIMILOR CINCI ANI (2019 — 32, 2020 — 34, 2021 — 36, 2022 —
39, 2023 — 42 puncte). Printre ,,vecinii de clasament” ai Republicii Moldova sunt:
China, Ungaria, Macedonia de Nord (cu scoruri ale IPC de 42 de puncte), Kosovo
(41) si Africa de Sud (41). Pentru comparatie: Romania a inregistrat un scor al IPC de
46 puncte, Bulgaria (45), Cehia (57), Estonia (76), Lituania (61), Letonia (60) [14].

Rezultate obtinute si discutii

Adevarul este ca, in anul 2023 Republica Moldova a intreprins un sir de masuri
si reforme, atat pe dimensiunea consolidarii integritdtii institutionale, cat si pe cea a
fortificarii practicilor anticoruptie. Printre cele mai importante mentionam:

1.A fost adoptatd Legea nr.148 din 09.06.2023 privind accesul la informatiile
de interes public. Este important faptul ca textul legii compatibilizeaza legislatia si
practicile din RM la prevederile Conventiei Consiliului Europei privind accesul la
documentele oficiale, adoptata la Tromse la 18 tunie 2009. Se presupune ca legea va
facilita accesul la informatie si va aduce transparenta.

2.Prin Legea nr.26 din 10.03.2022 privind unele masuri aferente selectarii
candidatilor la functia de membru in organele de autoadministrare ale judecatorilor si
procurorilor, a fost introdus sistemul de vetting si pre-vetting. Aflat incd in derulare
(mai 2024), este prematur sa evaludm procesul si impactul sau asupra reusitei de
curatare a justitieit RM de cei lipsiti de integritate sau chiar corupti.

3.Legea nr.83 din 14.04.2023 privind modificarea unor acte normative a
delimitat competentele Procuraturii Anticoruptie si a Centrului National Anticoruptie
la investigarea cauzelor de coruptie la nivel inalt. Intrata in vigoare la 3 august 2023
si nefiind 1n aplicare nici un an, este dificil sa apreciem impactul reformei respective.

4.La finele anului 2023, mai exact la 26 octombrie 2023 a intrat in vigoare
Legea nr.165 din 22.06.2023 privind avertizorii de integritate. Din punct de vedere
cronologic, aceasta constituie deja a treia tentativa de a reglementa problematica data.
Si cu toate acestea, aplicabilitatea legii genereazd neclaritdti, evidentiindu-se
lacunele.

Evident este faptul ca aceste eforturi reprezinta doar un inceput.

In contextul celor mentionate, apare necesitatea unor cercetiri stiintifice de
calitate, care intr-un final, ar oferi factorilor decizionali din administratia publica, dar
si intregii societdti, unele solutii stiintifico-practice de remediere a derapajelor
constatate si de consolidarea a mecanismelor anticoruptionale.

Concluzii
Recunoastem faptul cd s-au inregistrat anumite progrese pe dimensiunea
integritatii institutionale si a domeniului anticoruptional din Republica Moldova.
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Cu toate acestea, situatia in domeniile vizate, ramane in continuare una plina de
probleme si carente cu risc sd ne afecteze parcursul european.

Anul 2024 va constitui un an decisiv in consacrarea si fortificarea integritatii
institutionale, dar si a consoliddrii practicilor anticoruptionale. Este asteptata
interventia statului pe dimensiuni precum:

1.Urmeaza a fi materializatd initiativa Presedintelui Republicii Moldova de
instituire a Curtii Anticoruptionale. Proiectul legii se afld in Parlament, fiind adoptat
in doua lecturi (decembrie 2023 [15]). Se asteapta ca legea respectiva sa aiba efect
revolutionar in sistemul practicilor anticoruptionale.

2. In ultimele zile a anului 2023 a fost adoptati Hotirarea Parlamentului
Republicii Moldova nr.442 din 28.12.2023 privind aprobarea Programului national de
integritate si anticoruptie pentru anii 2024-2028 si a Planului de actiuni pentru
implementarea Programului national de integritate si anticoruptie pentru anii 2024-
2028.

3. La inceputul anului 2024 a intrat in vigoare Legea Republicii Moldova Nr.11
din 01.02.2024 pentru modificarea unor acte normative (Legea nr.325/2013 privind
evaluarea integritatii institutionale). Ca urmare a declararii neconstitutionale de catre
Curtea Constitutionald a Republicii Moldova a unor prevederi din Legea nr.325/2013
[42] (deja a doua oara din momentul adoptarii ei), legiuitorul a intervenit cu
modificari de substantd, punandu-le in acord cu hotararea Curtii Constitutionale. Prin
urmare, anul 2024 aduce reguli noi pe taramul consacrarii s1 consolidarii integritatii
institutionale.

4.Prin Hotararea Parlamentului Republicii Moldova nr.391 din 15.12.2023 a
fost aprobata Strategia securitatii nationale a Republicii Moldova, intratad in vigoare la
data de 17.01.2024. De departe este unul dintre cele mai importante demersuri
normative din ultima perioada. Adoptarea Strategiei constituie un pas ferm si urias pe
taramul fortificarii securitatii statului. Dar si mai important va fi procesul de
transpunere 1n practicd a prevederilor sale. Analizatd prin prisma practicilor
anticoruptionale, constatdm o lipsa oarecare de reglementare a conceptului de
securitate anticoruptionald in textul Strategiei.

In sensul valorificirii rezultatelor cercetirii stiintifice, venim cu un sir de
propuneri:

1. A evalua stadiul actual al eforturilor institutionale de asigurare a
integritatii institutionale si a practicilor anticoruptionale prin prisma activitdfii de
asigurare a securitatii nationale;

2. A intreprinde o valorificare stiintificda a legislatiei, standardelor si
practicilor de consfintire a problematicii integritatii institutionale si practicilor
anticoruptionale, atat la nivel institutional al Uniunii Europene, cat si la nivelul
statelor-membre ale Uniunii Europene.

3. A 1identifica incoerente, discrepante, blocaje, alte probleme de natura
juridica si  organizationald, privind consolidarea integritatii institutionale si
fortificarea practicilor anticoruptionale;
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4. A Tnainta un demers stiintifico-practic privind modernizarea legislatiei
nationale anticoruptionale, avandu-se drept finalitate diminuarea considerabila a
coruptiei, in special pe dimensiunea care poate afecta securitatea nationala;

S. A elabora recomandari stiintifice, propuneri de imbunatatire a calitatii
actelor normative si ajustare la standardele europene;

6. A veni cu propuneri de lege-ferenda de completare a Programului de
activitate al Guvernului si al Planului de actiuni al Guvernului cu reglementari ce ar
viza securitatea anticoruptionala;

7. A formula propuneri de lege-ferenda de completare a Strategiei
securitatii nationale cu un capitol ce ar viza asigurarea securitdtii prin practici
anticoruptionale;

8. A argumenta stiintific si a introduce in uzanta doctrinard si practica
cotidiana a factorilor decizionali, a sintagmei — securitate anticoruptionald;
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IMPLEMENTAREA CALITATIVA A DOCUMENTELOR DE
POLITICI PUBLICE ANTICORUPTIE iN CONTEXTUL FORTIFICARII
SECURITATII NATIONALE[*]

THE QUALITATIVE IMPLEMENTATION OF ANTICORRUPTION
PUBLIC POLICY DOCUMENTS IN THE CONTEXT OF STRENGTHENING
NATIONAL SECURITY

Abstract: Anti-corruption public policy documents in the Republic of Moldova
represent legal and strategic instruments developed by government authorities to
combat corruption in various fields and to promote transparency, integrity and
accountability in the administration of public affairs.

At the national level, these documents include national anti-corruption
strategies, action plans, regulations for public institutions, as well as other legal and
administrative instruments aimed at preventing and fighting corruption.

These are important for guiding government and civil society efforts in the
fight against corruption and for ensuring transparent and accountable governance.

Key words: Anticorruption; public policy documents; Republic of Moldova;
public institutions; legal strategic instruments; national security.

[*1 Studiu realizat in cadrul Subprogramului ,, Securitatea nationald a Republicii Moldova in contextul
aderarii la Uniunea Europeand: abordari juridice, politologice si sociologice” (01.05.01), perioada 2024-2027, in
cadrul Institutului de Cercetari Juridice, Politice si Sociologice al Universitatii de Stat din Moldova.

Introducere

Documentele de politici publice anticoruptie in Republica Moldova reprezinta
instrumente legale si strategice elaborate de autoritdtile guvernamentale pentru a
combate coruptia in diferite domenii si pentru a promova transparenta, integritatea si
responsabilitatea Tn administrarea afacerilor publice. La nivel national, aceste
documente includ strategii nationale anticoruptie, planuri de actiune, regulamente
pentru institutii publice, precum si alte instrumente juridice si administrative destinate
prevenirii si combaterii coruptiei. Acestea sunt importante pentru orientarea
eforturilor guvernamentale si a societatii civile in lupta impotriva coruptiei si pentru
asigurarea unei guvernari transparente si responsabile.

Rezultate obtinute si discutii

Tinand cont de invazia Ucrainei de catre Rusia, Moldova, Ucraina si Georgia
au purtat discutii referitor la aderarea la Uniunea Europeana. Din punct de vedere
cronologic, Republica Moldova si-a depus candidatura in data de 3 martie 2022.
Ulterior, la 23 iunie 2022, Consiliul European a acordat Republicii Moldova statutul
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de candidat pentru aderarea la Uniunea Europeani. In acest sens, suntem de acord cu
Presedintele Consiliului European, Charles Michel, care a mentionat cd pentru
Republica Moldova este un moment istoric” si, totodatd, a subliniat faptul ca
Republica Moldova ”marcheazd un pas crucial pe drumul sau catre Uniunea
Europeana”. Iar in primavara anului 2024, Republica Moldova a demarat negocieri cu
Uniunea Europeand in vederea consolidarii relatiilor si cooperarii bilaterale. Aceste
negocieri vizeaza diverse aspecte, cum ar fi consolidarea relatiilor comerciale,
cooperarea in domeniile educatiei si cercetdrii, facilitarea circulatiei persoanelor,
precum si sprijinul pentru reformele democratice si institutionale in Republica
Moldova.

Astfel, in contextul asigurarii securitatii nationale a Republicii Moldova una
dintre prioritatile actuale ale reformelor economice, politice si sociale din Republica
Moldova este lupta anticoruptionala. Cu toate ca in ultimii ani Republica Moldova si-
a imbunatatit scorul indicelui perceptiei coruptiei, expertii afirmd ca aceastd crestere
este neesentiala.

Tinem sa mentionam ca in perioada anilor 2022-2024 au fost adoptate o serie
de documente de politici publice, care urmeaza a fi analizate in studiul stiintific.
Consideram ca nivelul redus de coruptie s-ar putea obtine prin asigurarea
implementarii calitative a urmatoarelor documente de politici publice:

1. Strategia privind asigurarea independentei si integritatii sectorului
justitiei pentru anii 2022-2025 si a Planului de actiuni pentru implementarea
acesteia aprobate prin Legea nr. 211 din 06.12.2021 [7];

2. Strategia nationala de dezvoltare ”Moldova Europeana 2030”
aprobata prin Legea nr. 315 din 17.11.2022 [8];

3. Planul de Actiuni al Guvernului pentru anul 2024 aprobat prin
Hotararea Guvernului nr. 887/2023 si Planul de Actiuni al Guvernului pentru anul
2023 aprobat prin Hotararea Guvernului nr. 90/2023 [4];

4.  Planul national de dezvoltare pentru anii 2023-2025 aprobat prin
Hotararea Guvernului nr. 89/2023 [5];

5. Planul national de actiuni pentru aderarea la Uniunea Europeana pe
anii 2024-2027, in calitate de instrument de politici publice, aprobat prin Hotararea
Guvernului nr. 829/2023 [2].

Observatii doctrinare privind problematica documentelor de politici
publice anticoruptie

In ceea ce priveste semnificatia politicilor publice, cercetitorii Tarita O. si
Tatco M. sustin ca ,,politicile publice se refera la activitatile materiale sau simbolice
pe care le gestioneaza autoritatile” [9, p.21]. Aceasta definitie se refera la actiunile si
deciziile luate de catre autorititile guvernamentale sau alte institutii publice in
vederea solutiondrii unor probleme sau obiective specifice in societate. Aceste
activitati pot fi de natura materiala, precum ar fi adoptarea si implementarea legilor,
reglementdrilor sau programelor de guvernare, sau pot fi de natura simbolica, precum
ar fi discursurile publice, campaniile de constientizare sau alte forme de comunicare
si reprezentare a politicilor si obiectivelor guvernamentale.
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In esentd, politicile publice reprezinta modul 1in care autoritdtile
guvernamentale 151 exercitd puterea si influenta pentru a aborda problemele si
nevoile societatii.

Cercetatorii Knoepfel P., Larrue C., Varone F., Hill M. afirma ca politicile
publice ,reprezintd raspunsul sistemului politico-administrativ la o realitate sociala
care este consideratd inacceptabila din punct de vedere politic.” [6, p.21]. Astfel,
aceastd opinie sugereaza ca politicile publice sunt rezultatul actiunilor si deciziilor
luate de catre sistemul politic si administrativ pentru a raspunde la anumite probleme
si nevoi sociale care sunt recunoscute si acceptate din punct de vedere politic. Cu alte
cuvinte, politicile publice sunt modalitati prin care guvernele si institutiile publice 1si
manifestd angajamentul fatd de rezolvarea problemelor sociale si sunt in acord cu
valorile, prioritatile si obiectivele politice ale societatii.

Esential in aceasta definitie este faptul ca politicile publice reflectd un consens
politic asupra importantei si necesitatii abordarii unei anumite realitati sociale.

Dacad ne referim la domeniul anticoruptie, documentele de politici publice
furnizeaza cadrul si orientarile pentru actiunile guvernului si ale altor actori implicati
in lupta impotriva coruptiei.

Ajunsi 1n acest punct al studiului stiintific, suntem de parerea cd se cere o
incursiune in textul respectivelor documente de politici publice si identificarea
faptului, in ce masura aceste preocupari exista sau lipsesc si daca existd, in ce masura
sunt ele eficiente si cu impact real asupra problematicii abordate.

1. Strategia privind asigurarea independentei si integritatii sectorului
justitiei pentru anii 2022-2025 si a Planului de actiuni pentru implementarea
acesteia [7]. In textul Strategiei este stipulat transant ci: ,,...Modul in care este
infaptuitd justitia influenteaza direct coordonatele fundamentale de functionare ale
societatii, precum securitatea juridica si dezvoltarea economica...” [7].

2. Strategia Nationali de Dezvoltare ,,Moldova Europeani 2030” [8]. In
debutul Strategiei se proclama ca, situatia drepturilor omului in Republica Moldova,
desi a cunoscut o imbundtatire, ramane totusi in continuare o provocare pentru
autoritatile administratiei publice centrale si locale. Guvernul este dedicat procesului
de promovare a reformelor democratice in vederea edificarii statului de drept,
ajustarii implementarii legislatiei si a practicilor nationale in domeniul drepturilor
omului la standardele internationale si depune eforturi pentru onorarea obligatiilor si
angajamentelor asumate. Strategia mentioneaza ca, in esenta, majoritatea problemelor
Republicii Moldova deriva din nivelul inalt al coruptiei si in speta al coruptiei mari si
a celei politice.

Cu referire la modalitatile de protectie a drepturilor economice ale persoanelor,
Strategia ,,Moldova Europeana 2030 vine cu o plusvaloare modestda, cele mai
importante fiind incluse la compartimentul ,,Politici si management in domeniul
macroeconomic si de dezvoltare a economiei”:

1) ,,Combaterea fenomenului economiei informale;

2) Descurajarea tranzactiilor in numerar;
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3) Promovarea integritatii in sectorul privat, inclusiv prin facilitarea preluarii
de cdtre companii (dar si institutiile publice) a standardului international pentru
sisteme de management anticoruptie;

4) Asigurarea ,,dezoligarhizarii” sistemelor politice si economice din tara,
conform bunelor practici internationale” [8].

3. Planul national de dezvoltare pentru anii 2023-2025 [5]. Acest plan a fost
aprobat in urma investiturii noului Guvern al Republicii Moldova in februarie 2023.

De fapt, domeniul anticoruptional isi gaseste preocuparea legiuitorului la
compartimentul ,,Obiectivul general 8: Edificarea unui sistem de justitie echitabil,
incoruptibil si independent”.

Pentru Republica Moldova, ,imbunatatirea sectorului justitiei constituie o
prioritate majora, care are o importantd covarsitoare pentru intreaga societate si
constituie o conditie esentiald pentru dezvoltarea cu adevarat a unei societati
democratice 1n care suprematia legii si respectarea drepturilor si a libertatilor omului
reprezintd valori supreme garantate” [5].

Implementarea actiunilor din Planul National de Dezvoltare va contribui la
atingerea urmatoarelor prioritati stabilite in Programul de Activitate al Guvernului:

1.Promovarea masurilor de dereglementare a economiei, eliminarea barierelor
birocratice si a procedurilor normative excesive din calea antreprenorilor [5];

2.Implementarea angajamentului de ,dezoligarhizare” prin eliminarea
influentei excesive a intereselor private asupra vietii economice, politice si publice
[5].

4. Planul de actiuni al Guvernului pentru anul 2024 [4].

Referindu-ne la domeniul anticoruptie, remarcam ca actiunile prevazute de
Guvernul Republicii Moldova pe acest segment pentru anul 2024 sunt insesizabile.
Totusi, cu dificultate, desprindem tangential cateva actiuni anticoruptie:

1. Consolidarea mecanismelor de formare initiald si continua a expertilor
judiciari, de admitere in profesie, evaluare a activitatii si organizare a activitatii de
expertiza judiciara. Prin aceastd actiune se va forma o claritate cu privire la expertiza
judiciard si statutul expertului judiciar.

2. Autorizarea laboratoarelor de expertiza judiciara. Consideram ca aceasta
actiune guvernamentala va oferi standarde de autorizare a laboratoarelor de expertiza
judiciara.

3. Instituirea sistemului national de management si control pentru

programele Interreg 2021-2027, activitate indispensabila pentru a asigura debursarea
transelor Uniunii Europene pentru beneficiarii din Republica Moldova. Astfel, pe
parcursul anului 2024 urmeaza sda fie aprobat Regulamentul cu privire la
implementarea programelor de cooperare finantate de Uniunea Europeana.

Cu regret, constatam, ca actiunile anticoruptie in Planul de actiuni al
Guvernului pentru anul 2024 sunt insuficiente, avand in vedere situatia actualad
nefavorabild in Republica Moldova pe acest segment.

5.Planul national de actiuni pentru aderarea la Uniunea Europeana pe
anii 2024-2027 [2], in calitate de instrument de politici publice, include actiuni
substantiale Tn ceea ce priveste aspectul anticoruptional in Clusterul 1. Valori
fundamentale, Capitolul 23. Sistem judiciar si drepturi fundamentale:
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1. Revizuirea si actualizarea acordurilor interinstitutionale existente intre
diferitele agentii de combatere a coruptiei si de aplicare a legii [2].

2. Ajustarea algoritmului de repartizare aleatorie a dosarelor spre examinare
catre inspectorii de integritate prin intermediul SIA e-Integritate [2].

3. Modificarea cadrului normativ in scopul eficientizarii procesului de urmarire
si indisponibilizare a bunurilor infractionale si al consolidarii rolului institutiei
confiscarii [2].

4. Elaborarea si aprobarea Programului national de integritate si anticoruptie
pentru anii 2024-2028 [2].

5. Cresterea ponderii dosarelor de coruptie (trafic de influenta, abuz de functii)
grave si deosebit de grave trimise in instanta de judecatd in raport cu dosarele e
coruptie (trafic de influenta, abuz de functii) ai putin grave si usoare [2].

In rezultatul enumeririi celor mai importante actiuni previzute in Planul
mentionat supra, sintetizdm cd daca institutiile responsabile nationale ar tine cont de
actiunile anticoruptie si termenul de realizare al acestora, situatia pe acest segment s-
ar Tmbunatati, si, ca consecintd, s-ar fortifica securitatea nationala a Republicii
Moldova si ar avea loc realizarea pasilor pentru aderarea la Uniunea Europeana.

Concluzii

In urma cercetirii stiintifice a subiectului abordat, concluzionim ci prin
Implementarea calitativd a documentelor de politici publice anticoruptie in contextul
asigurarii securitatii nationale, Republica Moldova ar putea sa obtind progrese
semnificative in reducerea coruptiei. Acest lucru poate fi realizat prin urmatoarele
actiuni:

1. Angajament politic si leadership, ceea ce presupune ca asigurarea unui
angajament politic puternic si a unui leadership consecvent in implementarea
politicilor anticoruptie este esentiala pentru succesul lor.

2. Alocarea resurselor financiare, umane si tehnice adecvate pentru
implementarea si monitorizarea eficienta a politicilor anticoruptie este cruciala.
3. Implementarea unor mecanisme solide de monitorizare si evaluare a

politicilor anticoruptie pentru a urmari progresul, a identifica deficientele si a face
ajustari corespunzatoare in timp util.

4. Implicarea societatii civile, a organizatiilor internationale si a altor parti
interesate in procesul de implementare a politicilor anticoruptie poate contribui la
cresterea eficacitatii acestora.

S. Instruire si sensibilizare, adica asigurarea ca toti actorii implicati in
implementarea politicilor anticoruptie sa fie adecvat instruiti si constienti de rolul si
responsabilitatile lor in acest proces.

6. Flexibilitatea si adaptabilitatea sunt esentiale. Astfel, documentele de
politici publice ar trebui sa fie flexibile si adaptabile la schimbarile de context politic
st la noile provocari in materie de coruptie.

In scopul eficientizirii implementirii documentelor de politici publice
anticoruptie in Republica Moldova, venim cu o serie de propuneri:

1. A revizui si a actualiza legislatia anticoruptie pentru a o face mai
adecvata la provocarile actuale;
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2. A intensifica eforturile de aplicare a legii, in special, a asigura ca
institutiile responsabile cu aplicarea legii sunt echipate cu resurse adecvate;

3. A asigura o cooperare eficientda 1intre institutiile responsabile 1in
investigarea si urmadrirea cazurilor de coruptie;

4, A facilita accesul cetatenilor la informatii relevante in acest domeniu
despre activitdtile guvernamentale;

5. Aconsolida institutiile anticoruptie nationale;

6. A creste participarea si implicarea societatii civile si a mediului de
afaceri In monitorizarea si implementarea politicilor anticoruptie, precum si in
furnizarea de feedback si sugestii pentru Tmbunatatirea acestora;

7. Aincuraja si a sprijini o culturd bazata pe integritate, eticd si respectarea
legii;

8. A dezvolta programe educationale si de constientizare pentru informarea
si sensibilizarea cetatenilor cu privire la impactul coruptiei asupra societatii si la rolul
lor in prevenirea si combaterea acesteia.
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AJIMIHICTPATUBHA ITPOLIEAYPA SIK CIIOCIB 3ABE3IIEUEHHS
MYBJIYHOIO AJIMIHICTPAIIEIO ITPAB TA IHTEPECIB OCIB B
YKPAIHI
ADMINISTRATIVE PROCEDURE AS A WAY OF ENSURING THE
RIGHTS AND INTERESTS OF PERSONS IN UKRAINE BY PUBLIC
ADMINISTRATION

Abstract. The study, based on the Law of Ukraine "On Administrative
Procedure", analyzed the powers of executive authorities, authorities of the
Autonomous Republic of Crimea, local self-government bodies, their officials, and
other subjects regarding the performance of public administration functions in terms
of consideration and resolution of administrative cases with the aim of ensuring the
right and the law in relation to individuals and legal entities. It has been established
that the introduction and further administrative-legal regulation of the administrative
procedure is directed by the state to fulfill its obligations to ensure and protect the
rights, freedom and legitimate interests of a person and a citizen. Peculiarities of the
correlation of the administrative procedure carried out by the public administration
with administrative proceedings, administrative act, procedural actions and
decisions are determined. The positive impact of the administrative procedure as a
modern element of public-legal relations on ensuring the rights and interests of
individuals and legal entities in Ukraine by state authorities and local self-
government bodies is summarized.

Key words: administrative procedure, administrative proceedings,
administrative act, local self-government, rights and interests of individuals,
procedural actions and decisions, public administration.
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OCHOBHMM TMpPHU3HAUYEHHAM CYO’ €KTIB MyOJIYHOTO aaMIHICTPYBaHHS €
BUPIIICHHS! KOHKPETHUX aIMIHICTPATUBHUX CHpPaB IO 3aXHCTy MpPaB Ta 3aKOHHUX
iHTepeciB (PI3UYHUX Ta IOPUAWYHUX OCIO MIJIIXOM MPUUHATTS aJMIHICTPATHBHHUX
akTiB. Y JdisIbHOCTI MmyOsiyHOT ajaMiHIcTparii B YKpaiHi mpolec peamizarii
aJMIHICTPATUBHOI MpPOLIEIYypHU 3aliMa€ IEHTPAJIbHE MICIE Ta XapaKTEPU3YEThCS SK
HOBUHM TMOPSAOK B3a€EMOJIi JEp’KaBU Ta OPraHiB MICIIEBOTO CAaMOBPSIYBaHHA 3
rpoMajsiHaMu Ta Cy0’€KTaMu MIANPUEMHUIIBKOI JISTIBHOCTI yCiX (opM BIIaCHOCTI
Maiike B ycixX cepax BiIHOCHH.

MeTor0 AaHOTO MOCHIPKEHHA € 3IIHCHEHHS TEOPETHKO-TPABOBOTO aHANI3y
JDKEpeNbHO1 0a3u pearizallli aiMiHICTpaTUBHOI MPOIEAYPH, 3A1HCHEHHS TIIyMayeHHS
OKpeMHUX ii MOHATH Ta PYHKITIOHATBHUX EJIEMEHTIB, & TAKOX OKPECIICHHS TIEPCIICKTHB
MOJAJIBIIOT peasizallii 3a3Ha4€HOr0 TUITY CYCIUIbHO-YIPABIIHCHKUX BIAHOCHH.

OTxe, [0 HaUlOHAIBHUX Ta MDKHApPOAHMX 1HCTPYMEHTIB peaiizaiii
aJMIHICTPaTUBHOI MPOIEAYpPH, B NEpIly 4depry, BiiHocuMo KoHcTutymito Ykpainu
(ct.er. 1, 8, u. 2 ct. 19) 3akon VYkpainu «IIpo aaMmiHICTpaTHUBHY NTpPOLETYPY»,
MDKHApOJHI JOTOBOPH, 3rojla Ha OOOB’S3KOBICTh sKuUX HamaHa BP VYkpainw,
ypaxyBaHHS MPAKTUKHA CBPONENCHKOTO CyAy 3 IpaB Jtoaund [1, c. 402].

B mamniii nepxkaBi creriaibHUM 3aKOHOM, SIKHMH PEryJsio€ BITHOCMHHU OpraHiB
BUKOHABYOI BJaaM, Opra”iB Biaau ABToHOMHOI PecnyOmiku Kpum, oprasis
MICIIEBOTO CAMOBPSTyBaHHS, iX OCAIOBUX 0C10, IHIITUX Cy0’ €KTIB, sIK1 BIATOBIIHO 70
3aKOHY YIOBHOBA)KEHI 31MCHIOBATH (PYHKIIIT MyOI14HO1 aJMIHICTpalii, 3 pI3UYHUMU
Ta IOPUIAYHUMHU 0COOaMHU IOA0 PO3IJIALY 1 BUPILIEHHS aaMIHICTPATUBHUX CIIpaB 3
METOI0 3a0e3MeUeHHs MpaBa 1 3aKOHY, a TaKOXK 3aXUCTY IpaB, CBOOO UM 3aKOHHHUX
IHTEpeCiB JIOJUHU 1 TpoMajsHuHA, € 3akoH Ykpainu «Ilpo anmiHiCTpaTUBHY
npouenypy» Bix 17.02.2022 p. Ne 2073-1X, sikuit HabpaB yunHOCTi 15.12.2023 p., Ta
BIIMOBITHO JO SIKOTO TEPMIH «aJIMIHICTpaTUBHA TMpoIeAypa» - 1€ BU3HAYCHUH
3aKOHOM TMOPSAOK PO3IJISIY Ta BUPIIICHHS aJMIHICTpaTUBHOI cripaBu (11. 5, cT. 2) [3].

Takox BaXXIMBUMHU JDKEpelIaMu aJAMIHICTPaTUBHO-TIPABOBOTO PETyJIIOBaHHS
BIJIHOCHMH 3J1MCHEHHS aJMIHICTpaTUBHOI Tipouenypu € axktu Pamu €Bpomu:
Pezomronist (77) 31 KM PE npo 3axuct 0coOu BITHOCHO aKTIB aAMIHICTPATHUBHUX
opraniB Bim 28.09.1977 p.; Pexomenmaris Ne R (80) 2 momo 3aificHeHHS
JTUCKPEIIMHUX TOBHOBAXKEHb ajaMiHicTpaTuBHUMH opraHamu Big 11.03.1980 p.;
Pexomenmamist Ne R (87) 16 momo aaMiHICTpaTHBHUX MPOIEAYp, SKI 3a4iNaioTh
BEJIUKY KUTBKICTH 0ci0, Big 17.091987 p.; Pexomenparis (2003) 16 3 BUKOHAHHS
aAMIHICTPaTUBHUX 1 CYAOBHX pillieHb y cdepl aaMiHICTpaTUBHOTO TpaBa Bij
09.09.2003 p.; Pexomennartiist mpo no0pe aaminictpyBanns Big 20.06.2007 p. [2, c.
17-18].

Cy0’eKTOM aaMIHICTPATUBHOI TPOILEAYPH UYHWHHE 3aKOHOJABCTBO BHU3HAUYA€
aMIHICTPAaTUBHUM OpraH (30KpemMa, [EHTPaAJIbHI Ta PEriOHAJIbHI OpraHd BUKOHABYOi
BJIaJIK, OPTaH MICIIEBOTO CAMOBPSTyBaHHs, iX MTOCAI0BI 0COOM), SIKUW Oe3mocepeTHbO
1 po3risiiae COpaBH, IO CTOCYIOTbCA IMyOJIYHO-NIPABOBUX BIJHOCHH Y YaCTUHI
3a0e3nedeHHs] peami3aiii mpaBa, CBOOOIM YM 3aKOHHOTO I1HTEpecy ocobu Ta/abo
BHKOHAHHSI TaKOK 0CO00I0 BH3HAYEHMX YMHHUM 3aKOHOJABCTBOM OOOB’S3KIB,
3axXUCTY i1 mpaBa, CBOOOIM YU 3aKOHHOTO 1HTEPECY.
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[Ipontenypri HOPMH 3aKpPITUTIOIOTH OCHOBY IO3WUTHUBHOI MisUTBHOCTI OpraHiB
nyomiyHoi  aamiHicTpamii.  YiTke  BCTaHOBJIEHHSA  MEXaHI3My  peaii3arii
aZAMIHICTPAaTUBHUX MPOLEAYp CHpPHUSE CTBOPEHHIO HAJIECKHUX YMOB JUJISi B3a€MOJIIi
rpOMaJsiH 1 JepKaBHMX Ta MICIIEBUX oOpraHiB Ta 3a0e3neuye e(deKTUBHE
(YHKIIIOHYBaHHSI BHUKOHABUMUX CTPYKTYp, iX BIAKPUTICTb, a TaKOX MPO30PICTh
Iporecy MiATOTOBKM Ta MPUUHATTA  YOPaBIIHCBKUX  PillIeHb, OOMEXKEHHS
aJMIHICTPATUBHOI'O CBaBUIJIS Ta MOCA0BUX 3JIOBXKUBaHb [4, ¢. 167].

IOpuanunum pesyiapTaToM peanizaiii opraHoM MyOJi4HOI aAMiHICTparii
aJIMiHICTPATUBHOI MPOIEAYPHU, € MPUUHATTA aJMIHICTPATUBHOIO aKTa — PillIEHHS a0
IOPUANYHO  3Hadyymioi Al IHAMBIAYyaJIbHOTO  XapakTepy,  NPUHHATOTO
aJIMiHICTPATUBHUM OpPTaHOM JJIsi BUPIIIEHHS KOHKPETHOI CIPaBH Ta CIPSIMOBAHOTO
Ha HAaOyTTs, 3MiHY, NMPUIIMHEHHS YM peaji3allilo mpaB Ta/abo 00OB’S3KIB OKpPEMOi
ocobwu (oci0) (1. 3 cT. 2) [3].

Jocnixkyroun 3a3Ha4eHU T MyOJ1YHO-NIPUBATHUX MPOIIETYPHUX BIAHOCHH,
MIPUXOUMO JI0 y3arajibHEHHS PO T€, 10 IPABOBa CYTHICTh aJMIHICTPATUBHOTO aKTa
MOJISITa€ B TOMY, IO TaKWW aKT MOBHUHEH CTOCYBATHCh CaMe 30BHIIIHIX BIIHOCHUH
ocobamu. Ha Hamry nymKy, 10 aJAMIHICTPaTUBHUX aKTiB HE JOIIJIBLHO BIIHOCHUHU
BHYTPIIIHHOOPTaHI3aI[1HI aKTH OPTaHiB MMyOJIIYHOI aIMiHICTpaIlii.

Y KOHTEKCTI JOCHIDKCHHS aJMIHICTPATUBHOI TMPOIEAYpH SK CIOCOOy
3a0€3MeUeHHs] MyOJIIYHOK aJMIHICTPAIli€l0 MpaB Ta IHTEPECiB 0cCi0, JOIIBHO
3BEpPHYTH yBary Ha Toil (akT, 10 JTOCTIHKYBaHUM HaMU 3aKOH 3aKpIIUIioe AeDiHIIi0
[ OJTHOTO TaKOTO MOHATTS 5K «aJMiHICTpaTUBHE MPOBa/KeHHsS». Ha Hamy aymKy,
MpeACTaBHUKAM MYONIYHOI aJMIHICTpalli Mpy PO3IJISAl aJMIHICTPAaTUBHHUX CIIPaB
HEOOX1JHO PO3MEKOBYBATH PO3YMIHHS KaTEropi «aaMiHICTpaTUBHA MPOLEAypa» Ta
«aJMIHICTpATUBHE MPOBAKCHHS», a TAKOXK BU3HAYATH CTYIIHb 1X CITIBBITHOIIECHHS
M1 CO0O0I0.

AHanizytoun HOpMH 3akoHy Ykpainu «lIpo agmiHiCTpaTUBHY NpOUEAYPY»,
3a3HAYMMO, 110 aJIMIHICTPATUBHOIO MPOIEAYPOIO CIIiJI BBAXKATH MOPSIOK PO3TISITY
aJAMIHICTPAaTUBHOT CHpaBH, a aJMIHICTPAaTHBHE MPOBAIKEHHS XapaKTePU3YETHCS
3aKOHOM SK CYKYIHICTh MPOIEAYPHUX i, M0 BYMHSIOTHCS aIMIHICTPATUBHUM
OpraHoM, 1 IPUUHATUX MPOLETYPHUX PIIIEHb 3 PO3TISAY Ta BUPIIICHHS CIIPaBHU, 1110
3aBEPIIYETHCS  TPUUHATTAM 1, B  HEOOXITHUX  BUMAJKaX, BUKOHAHHSIM
ajaMiHICTpaTuBHOTO akTa (1. 3 ¢t 2) [2].

JIOLIBbHO y3arajdbHUTH, IO aJMIHICTpaTUBHA IMpoleaypa € 3akpiijieHa
YUHHUM 3aKOHOJIaBCTBOM IOCJIOBHICTh MiM MO0 PO3TJIALY aJAMIHICTPATUBHUX
cnpaB. B cBoloo depry, aaMiHiCTpaTHBHE TMPOBAKEHHS — 1€ 3aKOHOJaBYO
3aKpIIJICHUA TpoIec, SIKUM 3HIMCHIOETBCS B MeEXKax 3aKOHOJIaBYO BHU3HAYEHOT
MOCJ1OBHOCTI J1H.

JlocnmiKyrour  3aKpiMJIEHUH 3aKOHOJABCTBOM TMOHSTIHHO-KAaTeTrOpialbHUN
amapaT OCHOBHUX Je(iHILIA y CHCTeMI 3A1MCHEHHS aAMIHICTPATUBHOI MPOIEIypH,
JOLULIFHO 3BEpHYTH yBary Ha HAcTymHI MOHATTS: 1) mpouenypHa [is
aJIMIHICTPATUBHOTO OpraHy, L0 BYMHSETHCS MiJl Yac PO3MIALY CIpaBU, aje SIKOIO
cCIpaBa HE BHUPIMIYEThCS MO CyTi (. 9 cT. 2); 2) mpoueaypHe PIlIeHHS — PIIICHHS
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aJIMIHICTPATUBHOTO OpraHy, II0 MPUHMAETHCS MiJ Yac PO3IJSIAY CIpaBH, ajie SIKUM
cripaBa He BUpiIIyeThbes 1o cyTi (1. 10, ct. 2) [2].

Ha namy ayMmKy, BIAMIHHICTH Ta MOJIOHICTh 3a3HAUYCHHMX BHIIE KaTEropii
XapaKTepU3y€eThCsl TUM, IO, TMPONEAYpHI [ii CIiJ BBaKaTd AIIMA OpPraHiB Ta
mocajoBUX 0ci0 myOaiyHOT  aaMIHICTpaIii 100 OTPUMaHHSA JIOJATKOBHUX
JIOKYMEHTIB, SIKI HEOOX1JIH1 JJI MATBEPKCHHS YU CIPOCTYBaHHSA THX a00 1HIIUX
(dakTiB, a MPOIEAYypHI PIIMICHHS 3aCBIIUyIOTh TOW YW I1HIIUN OPUAUYHUN (aKT,
30KpeMa, TMpo: pe3yibTaTH PO3TJISAY KIONMOTaHh YYAaCHUKIB aJMiHICTPATUBHOI
MpoLEeAYpH; 3HUILIECHHS 3asBU ajpecaTa (3asiBHUKA, OCKapKyBaua) 0e3 pyxy TOIIO.

VY3araJbHIOIOYM ~ TEOPETHKO  NPAaBOBUU  aHAl3  OKpeMHX  JediHilin
aAMIHICTPATUBHOI TPOILIEIYpH, HEOOXITHO 3a3HAYUTH, MO0 TPH 3MIMCHEHHI OJHOTO
aJAMIHICTPaTUBHOTO MPOBA/KEHHA MOXE€ OyTH 3IIHCHEHO OpraHoM MyOII4HOI
aAMIHICTpallll MEeBHA KUIbKICTh NPOUEAYPHUX Al Ta pilleHb, MPOTE MOXe OyTH
NpUIHATUN Juiie oauH (a0 KiIbKa) aJMIHICTPAaTUBHUMN aKT, 3T1IHO 3 SIKUM CIIpaBa
BUPIIIYETHCS] TIO CYTI, MO CIiJ] BBAXKATHU 3aBEPIICHHSIM, IOPUAUYHUM PE3yIbTaTOM
aJMIHICTPATHUBHOI'O MPOBAKSHHS [5].

Y Mexax JOCH)KEHHS 3arajlbHoi TEOpPETUKO-NPABOBOI IMPOOIEMATUKU
3a0e3MeUeHHs] MpaB Ta I1HTEpECiB 0Oci0 y mpolieci 3A1MCHEHHS aJIMiHICTPAaTUBHOI
mpoleaypu BiANOBIAHO 10 3akoHy Ykpainu “IIpo agmiHicTpaTuBHY mOpoueaypy”
3BEPTAEMO yBary Ha MeBHI 0COOJIMBOCTI 3alPONIOHOBAHOI MPOLIEYPH T0Ka3yBaHHS Ta
aHaJl3 TOBHOBA)XEHb TAKOr0 Cy0’€KTa IMyOJIYHOI aJAMIHICTpalii (aAMIHICTPATUBHOTO
OpraHy) sik OpraH MICIIEBOTO CaMOBPSITyBaHHS.

3 orysiny Ha BU3HaveH1 3akoHOM YKpainu «IIpo aiMiHICTpaTUBHY MPOLIEYyPY»
NPUHIUON aJMIHICTPATUBHOI NPOUEAYpPH, MpaBa YYAaCHUKIB Ta IOBHOBAKEHHS
aZAMIHICTpaTUBHOTO oprany [3], mpoueaypa AOKa3yBaHHs, Ha Hally AYMKY, €
noAiOHOI0 110 cyaoBoro mpouecy. OcoOMuMBO Ciliji  BIA3HAYUTH TO3UTHUBHICTH
3aKOHOJIABUOTO 3aKPIMJICHHSI HACTYMHUX 1. OOCTaBUHU CHpaBH BCTAHOBIIOIOTHCS
Ha TIJCTaBl TMOSICHEHb YYaCHHKIB, JOKYMEHTIB, JaHUX PEECTPIB, pe3yJbTaTIB
0oOpoOKM J1TaHWX B ABTOMATHYHOMY PEXHMI, peueH, MOSICHEHb CBIJKIB, BUCHOBKIB
€KCIIepTIB, KOHCYJbTaIlli Ta po3’siCHeHb cremiamctiB. KpiM Toro, 3aKkoHOIaBCTBO
nepeabdavae TaKy MpoIecyaabHy 0 SK OTJISi]] MPUMIIICHb Ta Teputopiil. Takox 10
MPUIHATTS PIIEHHS YYaCHUK MPOBAKCHHSI Ma€ MOKJIMBICTH TOJIATH CBOI JTOKA3H.
[IpouenypHa nis mOA0 AOKa3yBaHHsS 3aKOHOJAABCTBOM BHM3HAYA€THCS SIK 000B’S30K
yuacHuka. [IpaBoM ydacHHMKa aJMiHICTPaTHBHOI MPOLEAYPHU € KIOMOTAHHSA PO
BUTpEOYBaHHS JTOKYMEHTIB, PU3HAUYECHHS €KCIIEPTU3U, BUMHEHHS THIIMX M, SIKI HE
cymnepeyarb 3aK0oHy [2].

Ockisibku, Hapasi B YkpaiHi (0coOJMBO B yMOBax IPaBOBOTO PEXKUMY
BOEHHOTO CTaHy) TMPOJOBXKYEThCS TMPOIEC BIOCKOHAJICHHS aIMiHICTPATUBHO-
MpPaBOBUX MEXaHI3MIB MICIIEBOI JEMOKpaTii I0J0 BIAKPUTOCTI ¥ MPO30POCTI
TISTBHOCTI  OpraHiB  MICIIEBOTO CaMOBpsiayBaHHsA [6, c. 56], To 3milicHEeHHS
aJIMIHICTPATUBHUX TMpPOLEAYpP OpraHaMu MICHEBOTO CAaMOBpPSAYBaHHSA BH3HAuYa€
croci6  peamizamii  HMMH ~ BJIACHUX  TOBHOBAaXEHb OpPraHaMH  MICIIEBOTO
CaMOBpSITyBaHHS, a TAaKOX BHCTyIae CIOCOOOM 3a0e3ledyeHHs MpaB, CBOOOA Ta
1HTEpPECIB WICHIB TEPUTOPIATILHUX TPOMAJ.
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[Tocunarouncey Ha 3akoH Ykpainu «I[Ipo micueBe camoBpsiAyBaHHS B YKpaiHi»
21.05.1997 p. Ne 280/97-BP, sxuii BignoBigHo 1o Koncturyiii YkpaiHu BU3Hayae
CHUCTEMY Ta rapaHTIii MICIIEBOTO CaMOBpPSAyBaHHS B YKpaiHi, 3acaju OopraHizaiii Ta
TUSJIBHOCTI, MPABOBOI'O CTATYCy 1 BIJANMOBIJNAJBHOCTI OpPraHiB Ta IOCaJOBUX OCIO
MmicuieBoro camoBpsiayBaHHs [7] Ta 3akon VYkpainu «IIpo aamiHICTpaTHBHY
npouenypy» [2], 3a3HadyaeMo, 10 OpraHyd MICIIEBOTO CaMOBpPsAyBaHHS (iX MOCaaoBi
ocoOM) TpW BHUpIIIEHHI y PpI3HUX cdepax BIAHOCMH KOHKPETHHX CIIpaB MO0
IpOMaJIsH, K WIEHIB TaK 1 HE WICHIB TEPUTOPIATbHOI TPOMAIH, a TAKOXK CyO €KTIB
HiANPUEMHUIBKOT AISUTBHOCTI, BHUCTYNAIOTh y pOJII aaMIHICTPAaTUBHUX OPTaHIB.
Opranu MicCIIeBOrO camoOBpsimyBaHHs (X TOCaIoOBI O0COOM) MPHUMAIOTH PINICHHS,
30KpeMa, CTOCOBHO: HaJaHHS [O03BOJIIB HAa PO3MIIICHHS pPEKIaMH, JAep KaBHOI
peectpallli Cy0’€KTIB MiJANPUEMHUIITBA, BCTAHOBJEHHS COIaJbHUX JOMOMOT 1
JOIUIAT, TMOTOPKEHHS MICTOOYIIBHMX YMOB 1 OOMEXEHb, HaJaHHS JO3BOJIB Ha
OYyJIIBHUIITBO, PEECTpAIlil MICL MPOXKUBAHHS, PEECTpallii NUI00y, HAPOJHKEHHS Ta
CMEpTI 0COOM, BUIIJICHHSI 3eMEJIbHUX IUISHOK, HaJaHHs iX Y KOpUCTyBaHHS Toulo [5].

OpHak, ciif 3BEpHYTH yBary Ha YyMOBH, IpH SKHX OPraHU MICLIEBOTO
CaMOBPSAYyBaHHS (CUIbCHKI, CEIMIINHI, MIChbKI paju, abo 1HIIMH BUKOHABYMI OpraH
panyd) He BHCTYNAlOTh B CTAaTycl aJMIHICTpaTMBHOIO opraHy. Mosa e mpo
peamizalifo  MICIEBUMH OpraHaMd  TIOBHOBRXEHb  HOPMOTBOpUOi  (yHKIIIi
(BCTaHOBJICHHS MPABUJI, MOJIOKEHD IS YCIX (PI3UUHUX Ta IOPUAUYHUX OCI0 Yy Mexax
TEPUTOPIATIBHOI IPOMaaW Hi ii BUKOHABUMU KOMITET; 3aTBEPIKCHHS PETJIAMEHTY
paau ab0 BHUKOHABYOIO KOMITETY, MpPOrpam COLIaJIbHO-€KOHOMIYHOTO pPO3BUTKY,
MICIIEBOTO OFO/KETY, HaJlaHHS MBI MO CIUIATI MICLIEBUX MOJATKIB Ta 300piB, IPaBUII
0JIaroycTpOIO Ta OXOPOHH KYJbTYPHHX MaM’ITOK MICLIEBOTO 3HAYEHHS TOLO).

BucHoBok. 3anponoHoBanuii 3akoHoM VYkpainu «lIpo agmiHicTpaTUBHY
MPOLIEIypY» ITOPUTM YXBaJ€HHs pILIEHb OpraHaMy IMyOJIIYHOI aJMIHICTpalli CTae
JUTSI TIPEJICTABHUKIB TPOMAITHCHKOTO CYCHUIHCTBA OUTBII MPO30PHUM Ta 3PO3yMIIHM.
3anpoBa/pKEHHS ~ Ta  MOJAJbIIEe  aJMIHICTPAaTUBHO-IIPABOBE  PETYJIIOBAaHHS
aJMIHICTPaTUBHOT MPOIEAYpPH HAIpaBJIeHE JIepKaBOK HAa BUKOHAHHS 11 3000B’s3aHb
Mo 3a0e3MEeUCHHI0 Ta 3aXUCTy MpaB, CBOOOAM Ta 3aKOHHHX IHTEPECIB JIIOJWHU 1
rpoMajsHiHa. Bu3HavueHi 0COOJMBOCTI CHIBBIAHECEHHS 3IIHCHIOBAHOI ITyOJIIYHOIO
aJMIHICTpAIlIEI0 aAMIHICTPATUBHOT IPOLIEYPH 13 aIMIHICTPATUBHUM TIPOBAKEHHSIM,
Ta y3arajbHeHHS MO3UTUBHOIO BIUIMBY aIMIHICTPATUBHOI MPOLEAYPH SIK Cy4aCHOTO
€JIEMEHTY IMyO0JIIYHO-TIPABOBUX BIAHOCHUH CHPUATUMYThH MOAAIBLIIOMY 3a0€3MEeUEHHIO
opraHaMu Jep>KaBHOi BJIaJJd Ta MICLEBOIO CAMOBpSIYyBaHHS IpaB Ta IHTEPECIB
GBUYHUX Ta IOPUAMYHMX Oci0 B YKkpaiHi. BBakaeMo MNpPOrpecCUBHUM KpPOKOM
3aMpoBaKEHHS 3MaraJbHUX MPABHUII Ta MOXKIIMBOCTI HaJIaHHS JTOKA3iB A0 MPUHHSITTS
pimeHHsi. Opranizailis 3J1MCHEHHs] aJMIHICTpATUBHOI MPONEAYPU 3a CTaHAapTaMHU
CYZIOBOTO TIPOIECY HaJAIs€ MPUBATHUX OCI0 peaTbHUMU MOXJIMBOCTSMHU JTOBOJUTH
BJIACHY TTO3MITIIO ITiJT YaC BUPIMICHHS MyOJIIYHO-TIPUBATHUX MMUTAHb.

[lepcriekTrBaMy MOAATBIINX HAYKOBUX JOCTIIKEHDb y cepl aaMIHICTPaTUBHO-
MIPABOBOT'0 PETYIIOBaHHS CYCIIJIBHUX BIIHOCHH € MOAAJIbIIA aIanTalis HOpM 3aKOHY
VYkpainu «IIpo anMiHiCTpaTHBHY MpOLEAYpPY» Yy HdISUIBHOCTI OpraHiB MiCLIEBOTO
CaMOBpSyBaHHS, SIKI 3A1MCHIOIOTh aIMIHICTPAaTUBHI MPOBA/KEHHS Ta MPOLETYpHI
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Ail, a TaKkoXX NPUIMaIOTh MPOLEAYPHI PIIMICHHS, PE3yJIbTaTOM SKUX € NPUAHATTSA
aJMIHICTPAaTUBHUX aKTiB.
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MIAJTBHOCTI IPABOOXOPOHHUMMU OPTAHAMM Y NEPIOJ JIi
IPABOBOI'O PEXKUMY BOEHHOI'O CTAHY B YKPAIHI

PECULIARITIES OF GENERAL PREVENTIVE ACTIVITIES BY
LAW ENFORCEMENT AGENCIES DURING THE PERIOD OF MARTIAL
LAW IN UKRAINE

Abstract: The author reveals the importance of general preventive activities of

law enforcement agencies during the period of martial law, the peculiarities of their
implementation and the main components, with the specifics of each highlighted.
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3aranpHa TpO(UIAKTUYHA [ISUIBHICTh IPABOOXOPOHHUX OpraHiB HaOyBae
0COOJIMBOTO 3HAYEHHSI y Mepioj il MPaBOBOIO PEKUMY BOEHHOTO CTaHy B YKpaiHi 3
OrJISiAy Ha MIJABUIIEHI PU3UKUA BUMHEHHS MPaBOMNOPYIIEHb TOMAl, KOJU 3 SBISIOTHCS
nopsij 13 3BUYAHUMU, OyJACHHUMM BUKJIMKAMHU, I1e ¥ HOBI, Kl MOTPEOyIOTh HOBUX
MiXO0/1B, CTpaTerii, pecypciB Tomo. He 3Bakaroun Ha 11e, MPaBOOXOPOHHI OpraHH HE
BTpPaualoTh MNWIBHICT Ta €()EKTUBHO peasi3oBYIOTh BCli (OPMHU iSTBHOCTI,
BJIOCKOHAJIIOIOUH X TUTAHYBaHHS 3 METOIO 3a0e3meueHHs mpaB, CBOOO Ta 3aKOHHUX
1HTEPECIB JIOUHH.

CyTHICTIO 3arajibHOI MPOQIIAKTUYHOI AISUIBHOCTI MPABOOXOPOHHHUX OPraHIiB €
KOMIUIEKC [1{d, $KI HAampaBJieHI Ha TMOMNEPEIXEHHS BUYMHEHHS MPaBONOPYIIEHbD,
BUSIBJICHHSI YMOB, NMPUYHUH, (PAKTOpIB, K1 MOXYTh BIUIMBATH Ha OCTaHHE. [0 Takoi
TISUTBHOCTI MOKHa YMOBHO BifiHECTH TpodirakTuuHi Oeciau, 1H(opmaliiHo-
MIPOCBITHUIIBKI 3aX0/I, OPraHi30BaHI MPABOOXOPOHHUMH OpPTaHaMH CaMOCTIMHO a0o
y CHIBIpaIl 13 1HIIUMH OpPTaHAMH JIePKaBHOI BJIaJH, MICIIEBOTO CaMOBPSIYBaHHS,
IPOMAJICEKUMH OpTraHizamisiMd Tomo. Taki 3aX0Jud MOXYTh MaTH PI3HY ILJILOBY
ayJIUTOPII0, NMPOBOJUTHUCS SK 3 JITbMH, TaK 1 JIFOJBMHU JOPOCIOrO BIKY; MOXYTh
BKJIFOYATH JICKUIMHUIA MaTepiai, KBECTH, BUPIIICHHS KEHCIB, TPEHIHTH, CIIPSIMOBaHI
Ha M1JBULIECHHS IPaBOBOi 0013HAHOCTI, IPABOBOI KYJbTYpH, BMIHHS 3aXUCTUTH ce0e
Ta otouytounx. He pigko B opraHizaiiisx moji0HUX MPOEKTIB Ma€e MiCIe MO3UTUBHUIN
3apyODKHMI OCBiJ, SIKMI HampalbOBaHUN pOKaMU Ta Ma€ 3HA4YHI PE3yJbTaTH.
3ycTpiul 13 HAaceleHHsSM 3 METOI a) IHQOPMYBaHHA NPO BIANOBIAAIBHICTH 32
BUMHEHHS THX YW IHIIMX [PaBOMNOPYLIEHb SK peakiilo 3 OOKy Jepx aBu Ha
HETPaBOMIPHY MOBEAIHKY; 0) (OopMyBaHHS 3TrypTOBAHOCTI HACEJEHHS 3 BUCOKHM
piBHEM TMpaBOBOi OO0I3HAHOCTI 1 C(OPMOBAHOIO HYJIBOBOI TOJIEPAHTHICTIO O
HETMPaBOMIPHUX i B) PO3BUTKY €MMAaTii MK JIIOABMHU Ta PO3YMIHHS IIKIJJTMBUX
HACJIAKIB MOJIMBUX TMPOTUIPABHUX [IA; T) PO3BUTKY TMPABOBOI KYJIbTYpH
OCOOHUCTOCTI 13 MOKJIIUBICTIO MEpEJAaHHs BIACHOTO JIOCBIy OJM3bKOMY OTOUYEHHIO 1
T.JI.

[lle onmHi€r0  CKIANOBOIO  3arajdbHOI  MPOQIIAKTAYHOI  ISITBHOCTI
MPAaBOOXOPOHHUX OPraHiB YMOBHO MOXXHA BHUJIIJIUTH MOHITOPHHT — MPOQiTaKTHIHA
NepeBipka MOTEHLIMHO MOKJIMBUX JUIsi BUMHEHHS MPABOINOPYIIEHb MiCIb a00 X
MICIIb, SIKI BK€ OYyJM MICISIMH TPaBOMOPYIIEHb M ICHYIOTh PU3HKU TMOBTOPHOTO
BUMHEHHA. Miclisi 3 BEJIUMKUM CKYMYEHHSIM JIoAed Ta QakTtopamu, SKi MOXYThb
BIJIMBATH Ha 3HW)KCHHS YBard JJIs TOSIBU PU3UKIB BUMHEHHS MTPABOMOPYIICHD (MiCIIs
BIINOYMHKY, TPOBEJACHHS MACOBHMX 3axOJiB, TOPTiBJII TOIIO). J[pyrorw YacTHHOIO
MOHITOPUHTOBOT AiSUTBHOCTI SIK CKJIaJ0BOi 3arajibHO1 MpOo(UIaAKTUYHOT AiSIIBHOCTI €
npodTaKTUYHA TIEPEBIPKA TEPUTOPIi, sTKa 3aKPIMJICHA 32 TUM Y 1HIIUM JUTbHUYHUM
odirepoM Mmomiii.

CmiBoparst 13 opraHaMy JI€pKaBHOI BJIaJd Ta MICIIEBOTO CaMOBPSITyBaHHSI
I0JI0 MOXJIMBUX PHU3HUKIB MOSBU (PAKTOPIB, IO MOXYTh CHOPUATH BUMHEHHIO
MPABOIOPYIICHb 3 METOI0 MOIIYKY MOXJIMBUX HUIAXIB MiHIMI3allli TaKMX PU3HKIB 1
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30epeeHHsT MPaBOBOi KynbTypH HaceneHHs. CriBmpars 1 3 Memia Jjisl MOITUPECHHS
iH(dopMaIlli cepell HACEJICHHs MPO YMHHE 3aKOHOJABCTBO YKpaiHM Ta MOXKIIMBY
BIJIMOBIAQIBHICTD 3a MOTEHIIIMHI BUNHEHHS ITPaBOIOPYIIICHb. 3aBIsSKH 3a0€31CYCHHIO
OPUHIIMITY BIJKPUTOCTI Ta MPO30POCTi, IMyOmikamis Ha OQIMIHHUX caiTax
PaBOOXOPOHHUX OPraHiB IMPO BXKE pealli3oBaHl MPOEKTH Ta peasibHI KPOKH Jis
3ano0iraHHs BYMHEHHIO MPABOINOPYIIEHb. [[eMOHCTpYIOUM HACEJICHHIO BIEBHEHICTD
y JISJIBHOCTI MPaBOOXOPOHHUX OPraHiB, iX CHIIy Ta CHPOMOXKHICTh 3aXUCTUTU
KOXKHOTO, IEMOHCTPYIOUH 1 T€, 0 Oyab-sIKa JIFOJAMHA MOYKE 3BEPHYTHUCS 10 OCTaHHIX
1 ii moTpeba Oyme peanizoBaHa, ii BUKIMK Oy/e ompamboBaHUi, (GaKTop, MO CHpPHSIE
cTypOoBaHOCTI Oyae mepeBipeHuid. TakuM YHHOM, 3pOCTAa€ 1 aBTOPUTET
MIPaBOOXOPOHHOTO OpraHy, 1 3pocTae AoBipa HaceneHHs. [IyOikyrounm HETaTHBHHMA
JOCB1] TMPABONOPYUIHUKIB, MPUTATHEHHS iX JO BIANOBIJAJIBHOCTI Y MOJIMBI
HaWKOpOTIL CTPOKH, OINEPATUBHICTb POOOTHM MPaBOOXOPOHHUX OPraHiB, OCTaHHI
peai3oBYIOTh BUXOBAaHHS Ta MPO(]IIAKTUKY MPaBOMOPYIIEHb CEPEl HACETICHHS.

AHani3, OIliHKa PU3UKIB BUYMHEHHS MPABOIOPYIIECHh Ta PO3POOKAa OHOBICHUX
CTpaTeriii Ha OCHOBI MOMEPEAHBOTO JIOCBIIY Ta OCOOJIMBOCTEN BUMHEHHS MMOMEPETHIX
MPaBOMOPYIIICHb 5K II€ OJIHa YMOBHA CKJIAJ0Ba 3arajbHOil MPOQUIAKTHYHOI poOOTH
MPaBOOXOPOHHUX opraHiB. Ha ocHOBI 11bOTO, 3/11HCHEHHS NPOQIIaKTUYHOI poOOTH 3
METO0 MiHIMi3allii a0o 1 JIIKBiAIil TaKUX PU3MKIB y mojaainbiioMy. CTpaTerii TakoxK
MOXYTh BKJIIOYATH TUIAaHM POOOTH 13 KaTEropisiMH HACEJCHHS, SKIi € HaWOLIbII
CXWJIBHMMHM JO0 BYMHEHHS TMPOTUIPABHUX /il Ta BHU3HAYEHHS OCOOJMBOCTEN
KOMILJIEKCY €TamniB MNpoQiIakTUYHOI poOOTM caMe 3 OCTaHHIMH, BpaxOBYIOUU
cnenu@iky Ta MOXIJIHUBI (PAKTOPH, 110 MOXKYTh HEPEIIKOKATH TaK1iA JISTIBHOCTI.

Orxe, 3arasibHa NPO(UIAKTHYHA [ISUIbHICTh MPABOOXOPOHHUX OpPraHiB y
nepios Mii IpPaBOBOTO PEXHMMY BOEHHOIO CTaHy B YKpaiHI HE TIIbKM HE BTpadae
CBOT'O 3HAYEHHSA, a i MIJACWIIOE WOTO. 3aBASIKM PI3HOBEKTOPHOCTI, PO3ralyEHOCTI
TaKoro BUJY MAISUTBHOCTI (TEpeik BUIE MPOAHANI30BaHUX CKJIQJOBUX HE €
BUUYEPIIHUM), 3arajibHa mnpoQiIakTUYHa JISUTBHICTh 3IMCHIOETHCS  €(EKTHUBHO,
BpPaxoOBYIOUM OCOOJIMBOCTI BCIX KaTeropii oci0 Ta CTBOPIOIOYM OIEpaTUBHI
MEePCIEKTUBHI TJIaHU 711 (POPMYBaHHS HACENIEHHS 3 BUCOKUM pPIBHEM IIPABOBOL
KyJIbTYpH.
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POJIb IPOKYPOPA ITPU PEAJII3ALIT AJIbTEPHATUBHUX
METOAIB BUPILHEHHSA KOH®JIIKTIB Y KPUMIHAJIBHOMY
NNPOBAKEHHI

THE PROSECUTOR'S ROLE IN THE IMPLEMENTATION OF
ALTERNATIVE METHODS OF CONFLICT RESOLUTION IN CRIMINAL
PROCEEDINGS

Abstract. Today in Ukraine, the issue of introducing norms into the criminal
procedural legislation, which enable the use of the most well-known tool of
restorative justice - mediation, in criminal proceedings - has become relevant. In this
process, the key participant is the prosecutor, who plays a significant role in the
implementation of alternative methods of conflict resolution in criminal proceedings,
contributing to the quick, effective and fair resolution of criminal disputes. One of the
key aspects of the prosecutor's work in the context of alternative conflict resolution
methods in criminal proceedings is the stimulation of the mediation procedure. His
participation in the reconciliation process not only reduces the burden on the judicial
system, but also provides a more empathetic approach to the resolution of the
criminal-law conflict.

The role of the prosecutor in this process is key and consists in creating
conditions for the successful application of mediation procedures to resolve the
criminal-legal conflict, contributing to the development of a more flexible justice
system and reducing the negative impact on victims, suspects, and accused persons.

Key words: criminal proceedings, prosecutor, mediation, conciliation,
agreement.

VY cydacHOMYy CBITi, A€ MIAXOAW 0 MPaBOCYIAs CTalOTh OUIBII THYYKUMHU Ta
OpIEHTOBaHMMU  HA  33J0BOJICHHA  NOTped  CYCHUIbCTBA,  BUKOPUCTAHHS
aNbTEPHATUBHUX METO/IB BUPIMICHHS KOH(IIKTIB Y KPUMIHAJILHOMY MPOBAIKEHHI €
BaYKJIMBOIO TEMOIO.

Oco0suBOi aKTyaJIbHOCTI 11€ MUTaHHA HaOyJ0 1 B YKpaiHi 13 3apOBaI>KEHHAM
70 KPUMIHAIBHOTO TIPOIECYaTbHOTO 3aKOHOAABCTBA HOPM, SKI JIalOTh 3MOTY
3aCTOCYBaHHS Y KPUMIHJIBHOMY IPOBAPKCHHI HAWOUIBII BIJIOMOTO I1HCTPYMEHTY
BITHOBHOTO MpaBocyAas — Meaianii. CyTh SIKOTO NOJIsirae y MPUMHUPEHH] OTEPIILIOro
MiT03pIOBaHNM (OOBUHYBAaY€HUM), IOCATHEHHI KOHCEHCYCYy MDK CTOpPOHAMHU Ta
BPETYJIOBaHHI COLIaTIbHOTO KOHDIIKTY.
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[Tpokypop € KIHOYOBUM YYaCHUKOM MPABOCYAs Ta BIAITpae 3HAYYILy pOJIb Y
peanizalii agbTepHATUBHUX METOMIB BHPIMICHHS KOH(IIKTIB Y KPUMIHAJIBHOMY
POBAKEHHI, CIPUIIOYN MIBUAKOMY, €(EKTUBHOMY Ta CIIPaBEUIMBOMY BUPILICHHIO
KpUMiHalbHO-TIpaBoBoro crnopy. IIpo me cBimuate 1 odimiiai gani Odicy
I'enepanbHoro mnpokypopa. Tak, sk BUAHO 13 3BITIB Tpo POOOTY OpraHiB
IPOKypaTypH, 3a AeB’sATh MicamiB 2023 poky NpOKypopH MPOKypaTyp BCIX PIBHIB
B3sUIM ydacTh y 1168 cynoBux 3aciaHHSX 3a pe3yJibTaTaMH SIKHMX OyJl0 yXBaJCHO
BUPOKH Ha miActaBi yroa. 3 Hux 1040 Ha mifcTaBi yroau npo BU3HAHHS BUHYBATOCTI
[1].

[To3uTuBHUIT AOCBIJ 3adydeHHS MPOKYpaTypu 0 BIPOBAKEHHS Meniaiii y
chepy KpumiHaiabHOI focTuilii MaroTh Taki kpaiam, sk CIIA, Bemmka bpuranis,
Hopgeris, Asctpis, @panuis, benwris, Cnosenis, Yexis, [lonbia.

[luTaHHA 3allydeHHS Ta Yy4yacTl HPOKypopa y BHPIMIEHHI KpPUMIHAJIBHO-
IPaBOBUX KOH(JIIKTIB aKTUBHO JOCIHIIKYIOThCS HAyKOBISIMH, cepel sakux A.P.
Tymansaun, T.B. Xoaupea, A.B. Jlankid Ta iHmi. Aje, He JUBJISIYMCH Ha TE, IO
OUIBIIICTh 3 HUX MOTOKYIOTHCS, 1110 MTPOOJIEMH, K1 BUHUKAIOTh MPU 3aIIPOBAKEHH1
THCTUTYTY Meliallii Ha MPaKTHUIll, MOXKYTh OyTH pO3B’si3aHi 3a JOTIOMOTOI0 3aTy4eHHs
OpraHiB MpOKypaTypu 1O TpoleciB wMemiamii [2], 3anumaerscs OaraTto
HEJOCIIPKEHUX aCIEeKTIB LIbOTO MUTAHHS.

ToMy, METOIO JOCHIIKEHHSI € BU3HAYEHHS POJIi MPOKypopa B MeIialiiHOMY
MpoIIECI.

OgHuM 13  KIIOYOBHUX  AacleKkTiB poOOTH NPOKypopa B  KOHTEKCTI
aNbTEPHATUBHUX METO/IB BUPIIICHHS! KOHQIIIKTY B KPUMIHAIBHOMY MPOBAKEHHI €
CTUMYJIIOBaHHSI 3aCTOCYBaHHs MefiariitHoi mpoueaypu. [IpumupenHs Ta BU3HAHHS
BUHYBaTOCTI MOXE BHSIBUTHCS OUIBII TNPOAYKTUBHUM IUISIXOM PO3B’SI3aHHS
KOH(JIIKTY, HIK TpaJuLUIMHUNA CYAOBHI MpoIEC.

[Tpokypop MoOXe BHUCTYNATH IIOCEPEAHUKOM MDK OOBHHYBAaU€HHMHU Ta
NOTEPIUIMMH, CHPUSIOUM BPETYNIIOBAaHHIO CIPaBU 3a JOIMOMOTOK MEPEroBOpiB Ta
(GOpMYBaHHIO Y3TO/DKEHOTO pimeHHsA. Takui WiAXiJ HE JHIIe 3MEHIIYE
HAaBAHTAXKCHHS Ha CYJIOBY CHUCTeMy, aje 3abe3rnedye OUIbIl eMIaTHYHUM TMIX1A 70
BUPIIIEHHS KPUMIHAJIBHO-TIPABOBOTO KOHMIIKTY Ta 3a0e3medye TpoCTip IS
BIIKDUTOTO OOTOBOPEHHS MHTAaHb Ta 3HAXOHKEHHS KOMIPOMICHHUX pimieHb. Lle
JI03BOJISIE CTOPOHAM CcaMUM C(OpPMYJIOBATH YMOBH BpETYJIIOBaHHSA CIOpY, UIO
30UTbLITY€E UMOBIPHICTD JOTPUMAHHS HUIMH YMOB YTOJIH.

VYemimHa peanmizamis ajgbTEPHATUBHUX METO/IB BHUPIIIEHHS KOH(IIKTIB Yy
KpUMIHAJIBHOMY  TPOB3/PKEHHI BHMAarae BIJ MPOKypopa TIE€BHOTO  PIiBHA
npodecioHanizmMy Ta miAroToBkd. [Ipokypop moBuHEH OyTHM 3JaTHUM OLIIHIOBATU
CUTYyaIlil0, BU3HAYATH BIAKPUTI [JIsl PETYJTIOBAaHHS NHUTAHHA Ta BIPOBAHKYBaTH
CTparerii, CIpsIMOBaH1 Ha JOCATHEHHS KOHCTPYKTUBHUX PE3YyJIbTATIB.

TakuM 4YWHOM, CIiJ BHU3HATH, IO aJbTEPHATHBHI METOAW BHPIIICHHS
KOH(JIIKTIB Y KPUMIHAIBHOMY TMPOBAKEHHI € JOAATKOBHM, aje e(PEeKTUBHUM
IHCTpYMEHTApieM JUIsl JOCATHEHHS CIPAaBEAJIUBOCTI y KPUMIHAJIBHOMY MpOIECi Ta
YHUKHEHHS 3aiiBOT BUTPATH PECypCiB.

Pounb mpokypopa B 1IbOMY MPOIIECi € KIIOYOBOIO Ta MOJSTAa€ Y CTBOPEHHI YMOB
JUIA  YCHIIIHOTO 3aCTOCYBaHHS MeEIalliHUX TPOIEeAyp M BpEryJIrOBaHHs
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KPUMIHAIBHO-TIPABOBOTO KOH(JIIKTY, CHPUAIOYM PO3BUTKY OLIbII THYYKOi Ta
CHCTEMH TPaBOCYJ/s Ta 3MCHIICHHIO HETaTHBHOTO BIUIMBY Ha MOTEPILIHX,
17103pI0OBaHUX, 0OBUHYBaYCHHUX.
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ITPOBJIEMU CUCTEMH CYB’E€EKTIB AIMIHICTPATUBHO-
ITPABOBOI'O MEXAHI3MY 3ABE3IIEYEHHS HIVIEU CTAJIOT'O
PO3BUTKY Y COEPI OXOPOHHU JOBKIJIJIA

[IyOmiyHe anMiHICTpYBaHHA JOBKUUISI B CydacHiM VYkpaiHi 30eperio
MoOy0BaHO 32 MPUHIIMIIOM LIEHTPAII30BAHOIO YIIPABIIHHS, 1110 MOJIATA€E Y CTBOPEHHI
LHOBB y cdepl BUKOpPHCTaHHS MPUPOJHUX PECYPCIB Ta OXOPOHM MOBKULIA 13
BIJINOBIIHUMH TepUTOpiasibHUMK yripaBiiHHIMHU. Takumu [HOBB €: MiHicTepcTBO
3aXMCTy JMOBKUUIS Ta TMPUPOJHUX PECYPCIB, HISUIBHICTH SKOTO PErIaMEHTYEThCS
IToctanoBoro KM Vkpainu Bix 25 gepsas 2020 p. Ne 614 [ 1]; JdepxaBHa ciayx6a
reojiorii Ta Haap YKpaiHW, [ISUIbHICTh SKOi PErIaMeHTYEThCA 3TIAHO 13
nonoxenuamu Ilocranosu KM Vkpainu Bin 30 rpymas 2015 p. Ne 1174 [ 4]
Jlep>kaBHe areHTCTBO BOJHUX pecypciB  YKpaiHH, 3MICT TOBHOBaXEHb SKOTO
BuKnazeHo y IToctanosi KM Ykpainu Bin 20 ceprns 2014 p. Ne 393 [ 3]; Jlep:xaBHa
cmyx0a YkpaiHu 3 muTaHb reojesli, kaprorpadii Ta kamacTpy, KOMIETEHIlS SKO1
3aKpITUTIOETHCS BiAMOBIAHO 10 BUMOT [loctranoBu KM Vkpainu Big 14 ciuns 2015 p.
Ne 15 [ 4]; JlepsxaBHe areHTCTBO JICOBUX pecypciB YKpaiHu, mo (yHKIIOHyE B
MEKax ITOBHOBa)XKeHB, BCTaHOBJICHUX 3MicToM [locranoBu KM Ykpainu Big 8 )KOBTHS

! Nlesixi nmuranHs MidicTepcTBa 3aXUCTy JOBKiJUIA Ta NpUpoHuX pecypcis: ITocranosa KM Ykpainu Big 25 uepBHs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-ni#text

2 Mpo 3areepkenns [onoxkenus npo JlepxaHy ciyx06y reosorii Ta Hanp Ykpainu: Ilocranosa KM Vkpaiuu Bij 30
rpyanst 2015 p. Ne 1174. Url.: https://zakon.rada.gov.ua/laws/show/1174-2015-n#text

3 TIpo 3ateepmkenns INonoxenns npo JlepkaBHe areHTCTBO BojHMX pecypciB Ykpainu: Tloctanosa KM Vkpainu Bin
20 cepmnst 2014 p. Ne 393. Url.: https://zakon.rada.gov.ua/laws/show/393-2014-n#text

* ITpo JlepxaBHy ciyx0y YKpaiHu 3 muTaHb reosesii, kaprorpadii ta xagactpy: [ocranosa KM Ykpainu Big 14 ciuns
2015 p. Ne 15. Url.: https://zakon.rada.gov.ua/laws/show/15-2015-m#text
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2014 p. Ne 521 [ 1]; HdepxaBHe areHTCTBO YKpaiHU 3 PO3BUTKY MeJiopallii, puOHOro
rocrojapcTBa Ta MPOJOBOJBYUX Mporpam, mo (yHKIIOHYE B MEXKaxX MOBHOBAXXCHbD,
BusHaueHnx Iloctanosoro KM Ykpainu Bin 30 Bepecus 2015 p. Ne 895 [ 2] Ta in..

PosrnssneMo ¢GyHKITIOHANBHUIN 3MICT JISUTBHOCTI OpraHiB BUKOHABYOI BIAAH Y
cdepi 3IHCHEHHS PEriOHAIBEHOT €KOJIOTI1YHOT MO THKH.

[lenTpansHuM opraHoMm y cdepi 3A1MCHEHHA MONITUKH Yy cdepi OXOpPOHU
HABKOJIMIIIHBOTO TPUPOJHOTO cepefoBUiia € MiHICTEPCTBO 3aXMCTy MOBKLUIA Ta
MPUPOJIHUX PECYPCIB, AISUIbHICTD SKOTO periaameHTyeThes [loctanoBoto KM Ykpainu
Bin 25 uepBHs 2020 p. Ne 614 [ 3].

OyHKIIOHAJIBHE CIPSAMYBaHHS JISUIBHOCTI MIHJIOBKIJUIS TIOJISTAE y peaizaliii
3aBJaHb 13 3/1MCHEHHsS (OpMyBaHHS 3arajbHOHAIIIOHAJIBHOI TOJITHKUA 13 THUTaHb
OXOpPOHHM HAaBKOJUIIHBOIO HPHUPOJHOTO CEpPEAOBHINA, LI0 MOJSIrae y 31HCHEHH]
MOBHOBAKEHb!

1) y cdepi mnpaBoTBOpHOCTI: 13 pO3pOOKM MPOEKTIB 3aKOHIB Ta I1HIIUX
HOPMAaTUBHO-TIPABOBUX aKTIB 3 MWUTaHb, IO HaJeXaTh 1O WOTO KOMIIETEHIII],
311MCHIOE KOHTPOJIb 32 BUKOHAHHAM MPUUHATUX aKTIB; 13 31MCHEHHS MIJTOTOBKU Ta
noganHs KabGineroBi MiHicTpiB VYKpaiHM NOpOMNO3WIINA IMIOJO0 3aCTOCYBaHHS,
CKaCyBaHHS Ta BHECEHHSI 3MiH [0 CIHEIiaJbHUX EKOHOMIYHUX Ta 1HIIMX
oOMeXyBaJbHUX 3aXO[1B (caHkwii), mo BHOcATheAa KabGinerom MiHicTpiB Ykpainu
Ha po3risi Paau HanioHanbHOT Oe3neku 1 000poHU YKpaiHu BiJIMOBIIHO /10 3aKOHY
Vkpaian «IIpo cankuii» [ 4], Ta Gepe yuacts y dopmyBaHHi, peanmizamii Ta
MOHITOPUHTY €(EKTUBHOCTI JEp>KaBHOI CAHKIIMHOI TOJITUKH 3 TWTaHb, IO
HajeXaTh JIO WOTO KOMIIETEHIN; 13 Yy3arajdbHEHHS TMPAKTUKU 3aCTOCYBaHHS
3aKOHOJIaBCTBA 3 MUTaHb, 10 HaJIeXKaTh 10 HOTO KOMIIETEHI1i, po3po0Iisie Mpono3uili
I10JI0 BJIOCKOHAJIEHHS 3aKOHOJIaBUMX aKTiB, akTiB [Ipe3unenta Ykpainu ta Kadinety
MinicTpiB YKpaiHU 1 BHOCUTH iX B YCTaHOBJIEHOMY NOpAIKY Ha posrisig KaOinety
Minictpis Ykpainu [ °];

2) y cdepl iHDOpMAIIITHO-KOMYHIKAI[IMHOTO BIUTUBY: 13 3a0e3medyeHHs
3MIIMCHEHHSI COLIAJIBHOTO J1aJIoTy Ha rajly3eBOMY piBHI; 13 iIHPOPMYBaHHS Ta HaJlaHHS
pPO3’ACHEHb IOJIO peaiizallii JepKaBHOI IMOJITUKHA 3 MHTaHb, IO HAJIEXKaTh 0
KoMIleTeHIlli MIHIOBKIUISL, CHOPUSHHS  PO3BUTKY €KOJOTIYHOI  OCBITH  Ta
€KOJIOTTYHOMY BHUXOBAHHIO HACEJICHHS; 13 3MIHCHEHHS OpraHi3aliiiHo-MeTOJAUYHOTO
KEpIBHUIITBA Ta KOOPAHMHAIlT poOOTH, TOB’SI3aHOI 3 MOHITOPUHIOM, 3BITHICTIO Ta
Bepu(DiKaIli€ro; 13 BEICHHS JIePKaBHOTO OOJIKY 1 KaIacTpy POCIMHHOTO 1 TBAPUHHOTO
CBITY; 13 BeleHHs UepBoHOi Ta 3eNeHOi KHUT YKpaiHW; 13 BEJACHHS JE€PKABHOTO
KaJacTpy TEepUTOpid Ta 00 €KTIB MPUPOAHO-3aMoOBiAHOrO (OHIY; 13 Opradizamii

! TIpo 3arBepasenns [Monoxenns npo JlepaBHe areHTCTBO JIicOBUX pecypei Ykpainu: [Tocranopa KM Ykpainu Bin 8
xoBTHS 2014 p. Ne 521. Url: https://zakon.rada.gov.ua/laws/show/521-2014-n#text

2 TIpo 3ateepmxenns IonoxkenHs npo JlepiaBHe areHTCTBO YKpaiHM 3 PO3BUTKY MeJiopallii, puOHOTO rocrnofapcTna
Ta pooBoIbUMX mporpam: [TlocranoBa KM Ykpainu Big 30 Bepecus 2015 p. Ne 895

3 Nesxi nutanns MiHicTEpCTBA 3aXMCTY JIOBKiLIS Ta MPUPOJHUX pecypciB: moctanoBa KM Vkpainu Bin 25 uepBHs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-n#text

* TIpo cankuii: 3akon Ykpainu Bin 14 ceprus 2014 poxy Ne 1644-vii. url.: https://zakon.rada.gov.ua/laws/show/1644-
18

5 Jlesixi nutanns MiHicTepCTBa 3aXMCTy JIOBKULIA Ta Npupoanux pecypeis: [loctanosa KM Vkpainu Bin 25 uepsrs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-n#text
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€aunoi exonoriunoi nuarpopmu “ExoCucrema” [ 1;2 ; 3) y cepi npaBopeanisarii:
13 IJIaHYBaHHS BUKOPHMCTaHHS PECYpCiB Ta 3axo0jiB, HEOOXITHUX IS peaizarii
Jep>KaBHOI TMOJIITUKK 3 TMHUTaHb, IO HaJeXaTh J0 KOMIIETeHIT MIHIOBKULIA, 13
3M1MCHEHHS] MOHITOPDUHTY Ta OI[IHIOBaHHS pe3yJbTaTiB peamizaiii Aep kKaBHOI
MOJITUKKA 3 THUTaHb, 110 HajJekaTh A0 KOMIETeHINT MiHIOBKILIS, Ta pO3pOOKH Ha
OCHOBI TakOTO OIIHIOBAHHS MPOMO3UIlT IMIOA0 i MPOJOBKEHHS, KOPUTYBaHHS YU
MPUIMHEHHS; 13 BEJEHHS 00Ky 00’€KTIB JAep»aBHOI BJIACHOCTI, IO HaJeXkaThb 0O
chepu ympaBimiHHS MIHAOBKI/UISA, 3IIACHIOE KOHTPOJIbh 3a iX e()EeKTUBHUM
BUKODHCTaHHAM Ta 30epexxeHHAM [3]; 4) y cdepi ninen3iiHo-103BiIbHOTO
OpoBaj/pKEHHs: 13  3a0e3meueHHs  BuAadl JnneHsii  (BIAMOBY y  BHjaul,
nepeodOpMIICHHS, aHYJIIOBaHHS, 3yITMHEHHS [Iii, BITHOBJICHHS [ii, pO3MIUPEHHS a0o
3BY>KEHHSI TIPOBA/DKEHHS BHUAY TOCHOJAPCHKOI [ISJIBHOCTI) Ha IMPOBAKCHHS
roCroAapchKol MISJIBHOCTI 3 BUPOOHUIITBA OCOOJMBO HEOE3MEYHUX XIMIYHUX
PEYOBHH, TIEPEIIK SIKUX BU3HauaeThesi KaGinerom MiHicTpiB Ykpainu, 3 yrnpaBiiiHHS
HeOEe3MeYHUMHU BIIXOJaMU Ta 3JIACHIOE KOHTPOJh 3a JOJAEpPXKAHHAM CyO’ €KTaMu
rOCHOJIApIOBAaHHS  JIIEH31MHUX YMOB; 13 BHUJAHHSA, AaHYJIOBaHHS, 3A1MCHEHHS
nepeoGopMiIeHHST JOKYMEHTIB JIO3BUIPHOTO XapakTepy Ha BBE3EHHS Ha MUTHY
TEpUTOPII0 YKpaiHU HE3aPEECTPOBAHHUX TNECTULMAIB Ta arpoxiMikaTiB, IO
BUKOPHCTOBYIOTHCS TSI IEP>KaBHUX BHIPOOYBaHb 1 HAYKOBHUX JIOCIIKCHB, 4 TAKOXK
0o0poOJIEHOr0 HUMH HACIHHEBOro (MOCAaJKOBOrO) Marepiany; 13 3I1MCHEHHS
JEp’KaBHOI peecTpanli 3aco0iB 3axXUCTy POCIWH, OTPUMAaHUX 3 BHUKOPUCTAHHAM
TeHETUYHO MOJU(DIKOBAHUX OPTraHi3MiB; 13 3aTBEP/DKEHHS MPOEKTIB Opraxizaiii
TEPUTOpIi TPUPOAHMX Ta OlOCPEpPHHUX 3aMOBITHUKIB, HAIIOHATIBLHUX MPUPOTHUX
MapKiB, OOTaHIYHUX CAJlIB 3arajibHOJACP)KABHOTO 3HAYEHHS, IPOSKTH YTPUMAaHHS Ta
PEKOHCTPYKIIIT MapKiB-IaM’ ATOK CaJI0BO-MIAPKOBOTO MHUCTEITBA 3araJbHOIEP>KaBHOTO
3HAUCHHS, 3aTBEP/PKYE TEXHIYHI 3aBJIaHHS Ha PO3POOJICHHS MPOEKTIB OpraHizailii
TEpUTOpIi MPUPOJAHMX Ta OlOCPEpHHX 3aMOBITHUKIB, HAIIOHATBHUX MPUPOTHUX
MapKiB, MO0 HaleXaTh 10 chepu yrnpaBiaiHHA MIHIOBKULISA, Ta MOTOHKYE TEXHIUHI
3aBAaHHS Ha PO3POOJIEHHS TMPOEKTIB OpraHizamii TepuTopii MNPUPOJHUX Ta
OlocepHHMX 3aMOBIIHUKIB, HAIIOHAIBHUX MNPUPOAHUX MApKIB, L0 HAJIEkKaATh 0
chepu ynpapiliHHS iHIIMX YCTaHOB Ta opradizauiii [?]; 5) y cdepi koopauHanii
B3a€MOIIi 13 TPOMAJICHKICTIO Ta YIPABIIHCHKOI B3a€MOJI1: 13 KOOPAUHAIIIT ISUTBHOCTI
IEHTPAJIbHUX Ta MICIIEBUX OPTaHiB BUKOHABYOI BJIaJH 3 MHUTaHb, IO HAJEXKATh O
KoMIieTeHIii MiHIOBKULIS; 13 3M1ACHEHHS PO3TJSAy 3BEpPHEHb TPOMAJISH 3 MMHUTAHb,
MOB’SI3aHMUX 3 AISUTBHICTIO MIHIOBKULISA, TMIAMPUEMCTB, YCTAHOB Ta OpTaHi3allii, 1o
HaJeXaTh 10 cepu HOro ympapiiHHS; 13 NMPOBEACHHS TPOMAICHKUX CIyXaHb Y
MpOoIIeCi OIIHKY BIUIMBY Ha JOBKLUIS; 13 TOTOMKEHHS pilieHb obmacHuX, KuiBchbKoi,

! Ilesixi nuranns MidicTepcTBa 3aXMCTy JAOBKILIA Ta IpUpoAHuX pecypceis: Iocranopa KM Ykpainu Bij 25 yepBHs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-ni#text

2 Exocucrema. Url.: https://eco.gov.ua

3 Jlesixi nutanns MiHicTepCTBa 3aXMCTy JIOBKULIA Ta Npupoanux pecypeis: [loctanosa KM Vkpainu Bin 25 uepsrs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-n#text

4 Nesixi nutanns MinicTepcTBa 3aXMCTy JOBKIUIA Ta IPUPOIHKUX pecypcis: [loctanoa KM Ykpainu Biz 25 yepBHs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-n#text
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CeBacTONoONABCHKOT MICBKUX JAEPXKaIMIHICTpalllii MPO HagaHHS JICIB Yy MOCTIHHE
KOPUCTYBaHHS; 13 3[1MCHEHHS TIOTOJKCHHS PIIISHHS IpO: BUPYOYBaHHS JEpeB 1
YarapHUKiB, MEPEBE/ICHHS 3€MEJIbHUX JICOBUX UISHOK /O HENICOBHX 3€MElb Y
IUISIX, TOB’A3aHUX 3 BEJIEHHSM JICOBOIO  TOCHOJApCTBA, BCTAHOBJICHHS
MaKCHUMaJIbHUX HOpM O€30IUIaTHOTrO 300py IHUKOPOCIHUX TPaB SHUX POCIHH, KBITIB,
AT1J, TOpiXiB, TpuOIB; 13 CHpPHUSHHS 3a0e3reueHHs (QopMyBaHHS Ta peamizamii
Jep>KaBHOI MOJITHKU y cepl MPOTUMIHHOI TISJIBHOCTI Y MEKaX CBOiX MOBHOBa)KCHb
y B3aemoii 3 HamioHanbHUM OpraHOM 3 MUTaHb MPOTHUMIHHOI AISUTBHOCTI, LIEHTPOM
IPOTMMIHHOI JisUIHOCTI Ta LEHTPOM IyMaHiTapHoro posMinysanms [ 1]; 6) y cdepi
KOHTPOJIIO Ta HArMsAAy y cdepl mpupoIOKOPUCTYBAHHS: 13 3MIHCHEHHS] KOHTPOJIO 32
iX BHKOHAHHSIM CTPATETIYHWUX TUTAHIB PO3BUTKY JEPKaBHUX IMANPUEMCTB, IO
Hajexatb 0 cepu ynpapiiHHS MIiHIOBKULIS, Ta TOCTIOAAPCHKUX TOBAPUCTB, 1100
akuX MIHIOBKULIS 371McHIOE (GYHKIID 3 yHpaBIiHHS KOPIOPATUBHUMU IpaBaMU
JIep>KaBH; 371HCHIOE KOHTPOJIb 3a X €(PEKTUBHUM BUKOPUCTAHHIM Ta 30€PEIKEHHIM 13
BeJICHHA 001Ky 00’€KTIB JIep:KaBHOI BIACHOCTI, 110 HAJEXaTh 10 cepu yrpaBiIiHHS
MIiHIOBKILISA; 13 KOHTPOJIO 3a JISUIBHICTIO 0Ci0, sIKi B3sUM Ha cebGe 3000B’s3aHHS
3a6e3MeUnTH yTHII3aLil0 TPAHCIOPTHHX 3acobiB [?]; 7) y cdepi MiKHAPOIHOTO
CIIBpOOITHUIITBA: 13 3a0€3MEUCHHSI B MEKaX MOBHOBAXKEHB, MEpe1I0aYCHUX 3aKOHOM,
JOTPUMAaHHA 1 OpraHi3alil0 BUKOHAaHHA 3000B’s3aHb, B3ATUX YKpaiHOWO 3a
MDKHApOJHUMH JOTOBOPAaMH, YKIAJIEHHA MDKHApPOJHIUX JOTOBOpPIB YKpaiHW,
3a0e3ne4yeHHs]  3JIMCHEHHA  MDKHAPOJHOIO  CHIBPOOITHUUTBA,  BHUBYEHHS,
y3arajbHEHHS 1 TOIIMPEHHS MIXHAPOIHOTO IOCBIAY; 13 oprasizaimii poOoTH 13
3aIlydeHHs] MIXHApOJHO1 (hiHAHCOBOI Ta TEXHIYHOI JOMOMOTH, T'PAHTIB Ta I1HIIUX
MDKHApOJIHUX TMporpaM y BU3HA4YeHUX cdepax; 13 3a0e3neueHHs BiAMNOBITHO [0
KOMIIETEHIII1 BifoOpakeHHsI B [HTEpHETI reonmpoCTOPOBUX JTAaHUX Ta METaJaHUX, a
TaKoXK 0€3MEePeIIKOHUIN TOCTYN KOPUCTYBauiB 10 Jlep>KaBHOTO KaaacTpy TEpUTOPIit
Ta O00’€KTIB MPUPOTHO-3AMOBITHOTO (OHAY, y TOMY 4YHCH: 3a0e3MeUeHHS
3aMOBJICHHSI, CTBOPEHHS, BUKOPUCTAHHS, OHOBJICHHSI, ONIPWIIOAHEHHS Ta BUKOHAHHS
IHIIMX J1{d 3 T€ONPOCTOPOBUMHM JTaHUMH Ta METAJaHUMHU ISl TEPUTOPIM Ta 00’ €KTIB
MPUPOIHO-3aNI0BIAHOTO (OHAY, iX (DYHKIIOHAIIBHUX T4 OXOPOHHHUX 30H, TEPUTOPIH,
3ape3epBOBAHMX 3 METOI0 HACTYITHOTO 3aloBiAaHHs, TepuTopii CMaparioBoi Mepexi,
BOJHO-00JIOTHUX YT1/iIb MI>KHAPOJIHOTO 3HAYEHHs, O10c(hepHUX pe3epBaTiB NporpaMu
IOHECKO “JIroguna 1 6iocdepa”, 00’ektiB BcecBiTHROI cnaaumun KOHECKO,;
3a0€3MeUeHHs] aKTyaJIbHOCTI, JOCTOBIPHOCTI I€ONPOCTOPOBUX JAHUX Ta METaJaHUX
I0JI0 TEPUTOPI Ta 00’ EKTIB MPUPOAHO-3aMOBIAHOTO (HOHY, X (DYHKIIIOHATBHUX Ta
OXOPOHHHMX 30H, TEPUTOpPIH, 3ape3epPBOBAHUX 3 METOK HACTYITHOTO 3alOBIIAaHHA,
teputopii CMaparmoBoi Mepexi, BOAHO-OOJIOTHUX YTib MIXKHAPOJHOTO 3HAYCHHS,
O0iochepuux pesepsarie nporpamu JOHECKO “Jlromuna i Giocdepa”, 00’€kTiB
BcecBiTHBOI craamuan FOHECKO [ 7).

! JTesixi nuranns MinicTepcTBa 3aXMCTy JOBKULIA Ta IpUupoaHux pecypceis: [locranoBa KM Ykpainu Bij 25 uepBHs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-n#text
2 Jlesixi nutanns MiHicTepCTBa 3aXMCTy JOBKULIA Ta Npupoanux pecypeis: [loctanosa KM Vkpainu Bin 25 uepsrs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-ni#text
3 Jlesixi nutanus MinicTepcTBa 3aXMCTy JIOBKiIA Ta IpUpoaHUX pecypci: [Toctanopa KM Ykpainu Bin 25 ueppHs
2020 p. Ne 614. Url.: https://zakon.rada.gov.ua/laws/show/614-2020-n#text
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Takum unHOM, peamnizanii (yHKIIOHATFHOTO 3MICTY IISJIBHOCTI IIEHTPATbHOTO
OopraHy BUKOHABYOi BJaJu y cepi OXOpOHHU JOBKILISA MOXKe OyTH Kiacu]ikoBaHO 3a
TakuMu  cepamu, sgk:  cdepa  mpaBOTBOpUOCTi; cdepa  iHDOpMaIiitHO-
KOMYHIKaIlIfHOTO BIUIMBY; cdepa mpaBopeaiizalii; cdepa JieH31iHO-103BUIBHOTO
poBaKEHHS; cdepa KOOpJUHAIT B3a€MOJIIT 13 TPOMAJICHKICTIO Ta YIPaBIIHCHKOI
B3aeMO/IT; cpepa KOHTPOJIIO Ta HATJIAYy; cepa MI>KHAPOIHOTO CITIBPOOITHHUIITBA.
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AKTYAJIBHUHM CTAH 3AKOHOJJABCTBA YKPAIHHU IIIOJIO
PEAJIIBAIII HOJITUKU GREEN DEAL

CURRENT STATE OF UKRAINIAN LEGISLATION ON POLICY
IMPLEMENTATION GREEN DEAL

Abstract. This research analyzes the state of Ukrainian legislation on the
implementation of the Green Deal policy.

The current state of Ukrainian legislation on the implementation of the Green
Deal policy demonstrates the importance of this strategy for the country. Ukraine is
adopting legislation aimed at reducing the impact on climate change and developing
a sustainable economy. However, for the successful implementation of this policy, it
Is necessary not only to adopt the relevant legislation, but also to actively implement
it and ensure control over its implementation. Despite the challenging time for
making changes and establishing a solid legislative foundation, Ukrainian legislation
Is moving forward at a slow pace. Adopted regulations at the level of bylaws help to
regulate or adapt the requirements to the modern format of their presentation, which
Is in line with the principles of transparency and raises awareness in society, in
particular among business entities.

Key words: implementation Green Deal, legislation, implementation, climate,
greenhouse gas emissions, society, environment, concept, monitoring, standards,
European norms.

CycnijabCTBO MOCTIMHO CTUKAETHCS 3 €KOJIOTIYHUMU MPOOJIeMaMHu, sIKI CTalOTh
BCE OUIBII aKTyaJlbHUMHM B KOHTEKCTI 3MIH KJIIMary Ta 3arpo3 CTaJIOTO PO3BUTKY.
[Insxom peamizailii KOMIUIEKCHUX CTPATeTid Ta mporpam, 0araTo KpaiH HaMararoThCs
3MEHIIIUTH HETAaTUBHUI BIUTUB JIFOJCHKOT JiSTIbHOCTI HA HABKOJIUIITHE CEPEIOBHIIEC T
3a0€3IMEeUNTH SIKICHE KUTTS JJISI HACTYITHUX MOKOJIIHb.

OpHniero 3 HaWOLIBII aMOIITHUX 1HILIATUB Y IbOMY HaNpsAMKY € €Bponencbka
nomrtuka Green Deal. Ockinbku AaHa TMOJITHKAa 30CEpPEAKEHA Ha CKOPOUYEHHI
BUKHU/IIB TApHUKOBMX Tra3iB, TEpPEeXoJii Ha BIIHOBIIOBAHI JpKepesia eHeprii Ta
CTUMYJIIOBaHHI ~ 3€JICHOTO  PO3BUTKY, I TMOJITUKA BHU3HAETHCS  CBITOBUM
CITIBTOBAPUCTBOM SIK CTpaTEriyHUN Kypc Ha MallOyTHE.

Came y KOHTEKCTI YKpaiHW, KpaiHM 3 BEJIMKHM TMOTEHINIAJoM Yy cdepi
BITHOBJIIOBAHOI EHEPreTUKU Ta 3€JCHOTO0 PO3BUTKY, BHHHUKAE THTAHHSA PO
ajanraiio Ta BnpoBaxkeHHs nomiTuku Green Deal Ha HamionansHOMy piBHi. [Ipore,
11e BUMarae JAeTAIbHOTO aHaJli3y TEOPETUYHUX aCTEKTIB i1 peaizaii, a TAKOX OI[IHKH
MPAKTUUYHUX MOXJIMBOCTEH Ta 0OMEKEHb y KOHTEKCTI YKPaiHChbKOTO 3aKOHOJaBCTBA
Ta peaiil.
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Tomy naHe HayKOBE MOCTIIKCHHS MAa€ HA METI MPOBECTH aHAII3 YHMHHOTO
3aKOHOMABCTBa YKpainu 1mo/0 peaiizamii momituku Green Deal.

TeopeTyHOIO OCHOBOIO JUIsl MPOBEACHHS JOCTIHKEHHS CTalld Tpalll TaKux
YKpaiHChKHX Ta 3apyODKHHMX HAYKOBIIIB y rajy3i €KOJIOTIYHOTO MpaBa, 30KpeMa 1010
BrpoBa/DKeHHs moiitukd Green Deal, sk [xon Cwmit, Tomac muwuiep, Enena
Knicrpa-bypuc, JIxein [esicon, Kpicrod [ueiinep, Onexcanap Kipinos, Mapis
Bomnomnun, Irop Kapnenko, FOmisa Iletpenko, Makcum boponin, Onbra JINTBUHEHKO,
Cepriit 3enencekuii, Jlapuca Kpasenpb, Auapiit IBanos, Haramis [Terpenko Ta iHImX.

OcHOBHUM KpOKOM Ha 3ycTpiu peamzarii nomituku Green Deal B Ykpaini
CTaJl0 MiANHCaHHA YToau Tpo acomiamito, KioTcekoro mporokony Ta [lapusbky
yTOay, a/pke caMi Il JOKYMEHTH € (yHIaMEHTOM Ha SKOMY OyAYyIOThCS MOJajIbIIn
HOPMAaTHBHO-TIPaBOBI akTH €Bponeiicbkoro Corw3y Ta YKpainu.

AKTUBHUI TEMIT Yy PO3BUTKY T'apMOHI3allil YKpaiHCHKOTO 3aKOHOJABCTBa Ta
IMITJIEMEHTaIli MOMITUKK YKpaiHa mouana HaOupatu 3 2019 poky — OUIBIIICTH
HOPMATUBHO-TIPABOBUX aKTIB, SIKI PETYIIOIOTh aKTyaJlbHI MUTAHHS, OyJId MPUNHSATI
(manpuxnan, 3akoH Ykpainu «IIpo 3acaaym MOHITOPHHTY, 3BITHOCTI Ta Bepudikalii
BUKHUJIB MAapHUKOBUX rasiB») [1]. SIx 3a3HaueHo Buile, YKpaiHa B3suila Ha cebe
3000B’s13aHHST  IIOJI0 BUKOHAHHS TOJIOKEHb KIiOTCHKOr0 MPOTOKONY MUISXOM
nianucanHsa Yroau rpo acoiamito. A Bxe [lapusbky yroay Ykpaina patudikyBana y
2016 poui nwsaxom mpuitHATTA 3akoHy Ykpainu «IIpo patudikamito Ilapuzbkoi
yroam» [2].

Tak, 3 METOIO BU3HAYCHHSI TIPIOPUTETHUX TA PEATbHUX HAMPSIMIB PO3BUTKY IS
VYkpainu 3akoHOJaBLl pPo3poOmwiM Ta mnpuidHaaM OCHOBHI 3acaiu (CTpaTerito)
JIep>KaBHOI €KOJIOTTYHOI MOMITUKHA YKpainu Ha nepioa Ao 2030 poky. Jlana crpareris
YiTKO BCTAaHOBJIIOE€ OCHOBHI IIUJI1, €Taly Ta YMOBH peaiisaiii noiituku Green Deal B
Vkpaini. Crpareris nependadae, mo a0 2025 poky 3aKOHOAABCTBO YKpaiHU Mae
3a3HATH 3MIH Ta aJIaNTaIlii O €EBPONEUCHKUX HOPM Ta CTAHIApPTIB Ta MEPEHECEHHS 1X
Ha IJIOIIMHY YKPAiHChKUX peatii, a Bxke 10 2023 poKy MH 3MOXKEMO BiJICTEKUTH BCi
MpEeporaTUBY IMIJIEMEHTAITT JaHOT MOTITHKY [3].

Hapaszi 3akonomaBctBo y Hampsimi Green Deal num y mporeci cBoro
dbopMmyBaHHS, TPOTE BXKE MPUHHATO OCHOBHI HOPMATHBHO-TIPABOBI aKTH, SKi
HEOOX1IH1 /U1l SKHAWIIBHUMIO! MPAKTHYHOI ajanTarlii, gaiai po3depeMo JeKiIbKa 3
HUX:

1)  3akoH Ykpaiau «IIpo 3acamm MOHITOPUHTY, 3BITHOCTI Ta Bepudikarii
BUKUJIB TAPHUKOBUX Ta3iB» MNPUUHSTHI SIK CBOE JIOTIUYHE B1JI0OPaKEHHS JUPEKTUBU
2003/87/€C [4]. Ilo y naupekTuBi, IO y MNPUUHATOMY 3aKOHI IepeadadyeHo
CTBOPEHHSI CHCTEMH 3BITHOCTI HIOJ0 OOCATY BHKHJIB MAapHUKOBUX Ta3iB IUISTXOM
peecTpallli yCTaHOBKM B PEECTpl Ta TMOJAHHS 3BITHOCTI BIJAMOBIIHO [0 IIJIaHIB
MoOHITOpUHry. IIpoTe, cTaHOM Ha CHOTOJHI peai3allis MNPUIIKUCIB JTUPEKTUBH B
YKpaiHChKOMY 3aKOHOAABCTBI BiaOynack juil Ha 50%. O3HallOMHUBIIKCH 31 3MICTOM
TUPEKTUBU, MOXKHA BHOKPEMHTH TOJIOKEHHS IOJI0 CTBOPEHHS Ta (yHKIIIOHYBaHHS
«CHUCTEMHU TOPTiBIl BHUKUAAMH» MAapPHUKOBHX Ta3iB, ii IMOETAHOTO pPO3BHUTKY Ta
HIOPIYHUX OYIKyBaHb. Hamri 3akoHOJAaBIll HEOAHOPA30BO HATOJONIIYBAIA Y
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myOJiYHOMY TIPOCTOpPI TPO Te, M0 peami3allii Takoil IHIMIATHBU SIK CTBOPCHHS
«CUCTEMHU TOPTiBJII BUKUIAMU» TIaHyeThest Ha 2024-2025 pik [5].

2)  BnpoBajkeHHS HaWKpamux JOCTYIMHHUX TEXHOJIOTIH Ta METOJIB
yIOpaBIiHHSA Ta 1X MPaKTUYHE 3aCTOCYBaHHS — 3aKOHOMPOEKT Ne 6004-1 [6]. Jlanuit
3aKOHOIPOEKT OYyJI0 po3po0sieHo y BianoBigHOCTI g0 aupektusu 2010/75/€C mpo
IPOMHUCIIOBI BUKHUAM [7]. BiAmoBigHO A0 3MICTY TMOSCHIOBAJIBHOI 3alMCKH
3aKOHONPOEKT Ne 6004-1 BIpOBaIKy€e IHTETPOBaHI MiAXOAW Y MUTAHHIX TO3BIIBHOT
JISUTBHOCTI Ta KOHTPOJIIO TMPOMHCIOBOTO 3a0pyAHEHHS Ha OCHOBI 3aCTOCYBAHHS
HaWKpalmux JOCTYMHHX TEXHOJIOTIA Ta METOMIB ympaBiiHHS. Haiikpami mocTtymHi
TEXHOJIOT1] Ta METOIM YMPABIIHHS — y3arajJbHEH1 MEepeiKu TeXHOJIOTIN I KOXKHOT
raimysi, sSiki MaloThb OyTH 3aIPOBaHKEHI Ha MiJMPUEMCTBAX MPOTITOM IEBHOTO yacy.
3aKOHOMPOEKT TMepeadadyae MaKCUMaJIbHUA TepMiH Maixke y 12 pokiB Ha
3anpoBamkeHHss HIATM: 1ieit TepMiH CKIaga€eThCsa 3 MIECTH MICAIIIB HA BBEJCHHS B
J1I0 MPOEKTY 3aKOHY, YOTHPHOX POKIB HAa PO3pOOKY Ta 3aTBEPKEHHSI BHUCHOBKIB
HATM Ta MoxnuBOro BiicTymy (BiATEepMiHYBaHHS BUMOT) 70 7 pokiB. BinmosiaHi
BUCHOBKM ICHYIOTh JUISI PI3HMX Traiy3eidl: OUIbIIICTh OXOIUTIOIOTh KOHKPETHY
arpoOnNpoOMHUCTIOBY  JISIBHICTh, TaKi BHUCHOBKM  HA3WBAIOThCS  «TATy3€BUMU
BUCHOBKaMW». OJIHAK ICHY€ TaKOXX HHU3Ka «TOPU30HTAJIbHUX BHCHOBKIBY, SIKI
CTOCYIOTbCSl HACKpPI3HUX IUTaHb, TaKUX SK EHEProeQeKTUBHICTb, IPOMUCIOBI
CUCTEMH OXOJIO/UKEHHsI a00 BUKHMIM 31 CXOBHIL, LI0 MAalOTh BIJHOLICHHS /0
MIPOMHKCIIOBOTO BUPOOHHUIITBA B LIIIOMY [8].

3)  HasBHicTh HOpPMATHBHO-TIPABOBHUX aKTiB y BXKE YAHHOMY 3aKOHOJIABCTBI
Vkpainu, gxi Oyno nonoBHeHo. Hampuknan, 3akoH Ykpainu «lIpo Bimxoamn» He
peryNioe THUTAHHS Ta HaABiTh HE HAJAa€ BU3HAYCHHS <«3E€JICHUM Biaxomam». Ajie,
(hakTUYHO, 3aKOHOJABCTBOM BCTAHOBJICHUHN 3€JICHUN MepeiKk BIIXOMAIB, SKI €
00’ekToM ekcropTy abo immopty — IloctanoBa Kabminy «IIpo 3aTBepkeHHs
[Too>keHHS TPO KOHTPOJIb 3a TPAHCKOPJOHHUMM IIEPEBE3CHHSIMH HEOe3MeUHUX
BIIXOMIB Ta iXx yrwmizamiero/BuganeHHsM 1 JKoBToro Ta 3eJICHOr0 TIEPEeIiKiB
BiaxoxiBy [9]. ToOTo, HEBIAMOBIAHICT, BiAXOMIB BHU3HAYCHUM KPHUTEPIIM
HEOE3MEeYHOCTI TOIIO MOKE CBIIYMTH TPO BKJIIOYEHHS BIAXOMIB J0 3€JIEHOr0
nepeniky. 3 2023 poky Oylio 1HTErpoBaHO aJMIHICTPATUBHY MOCIYTY 3 METOIO
MPUCKOPEHHS Ta OCYYaCHEHHs IMPOLIeCy HaJaHHS BUCHOBKY IIOJO BKJIIOYEHHS
BIJIXOJIIB JI0 BIAMOBITHOTO Tiepeniky [10].

OTxe, HasBHE «yCTaJ€HE» 3aKOHOJABCTBO TaKOX JOMOBHIOIOTH HOBUM
¢dyHKL10HATOM Ta 3MicTOM. TOMY aKkTyalbHUN CTaH 3aKOHOJIABCTBA YKpaiHU OO
peanizauii momituku Green Deal cBiTUUTH PO BaXKIIMBICTD II€] CTpATErii 1JIsl KpaiHU.
B Vkpaini npuiiMaroThCsl 3aKOHOJIaBul aKTH, CIIPSMOBaHI Ha 3MEHIICHHS BIUIMBY Ha
3MiHY KJIIMaTy Ta PO3BUTOK CcTaslol eKkoHOMIKHU. [TpoTre s ycmimHoi peanizamii miei
MOJTITUKY HEOOX1HO HE JIUIIE MPUUHSITH BiAMOBIIHE 3aKOHOIABCTBO, aJIe¢ H aKTUBHO
BIIPOBA/KYBAaTH HOro Ta 3a0e3neuyBaTh KOHTPOJIb 32 BUKOHaHHAM. He3Baxkatouu Ha
CKJIQJIHUN Yac JUIsi BHECEHHS 3MiH Ta (JOpMyBaHHS MIITHOTO 3aKOHOAABYOTO IPYHTY,
3aKOHO/JABCTBO YKpaiHU 3 MOBUIBHUM TEMIIOM, ajie MpOCyBaeThes ynepen. [Ipuiinari
HOPMAaTUBHO-TIPABOB1 aKTH HA PiBHI MiA3aKOHHUX AKTIB CIPHUSIOTH ypPEryJIIOBaHHIO
abo aganTarlii BUMOT 70 cy4acHoro (opmaty ix mojadyi, Mo BiANOBIAAE MPUHITATIAM
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IPO30pPOCTI Ta MIABHUILYE pPiBEHb OOI3HAHOCTI Yy CYCHUIBCTBI, 30KpeMa, cepen
cy0’€KTIB roCIoIaproBaHHS.
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EXERCITAREA DREPTURILOR ELECTORALE iN CONTEXTUL
AMENINTARILOR LA SECURITATEA NATIONALA A REPUBLICII
MOLDOVA[*]

EXERCISING ELECTORAL RIGHTS IN THE CONTEXT OF
THREATS TO THE NATIONAL SECURITY OF THE REPUBLIC OF
MOLDOVA

Abstract: In the actual redaction, art.90 paragraph (2) of the Electoral Code
of the Republic of Moldova, through the restrictions imposed on freedom of
expression in electoral campaigns, generates misunderstandings and conflict
situations.

The legislator instituted certain restrictions on freedom of expression during
election campaigns, a fact that leaves room for interpretation on the part of
audiovisual media service providers, as well as on the part of electoral competitors
and doctrinaires.

At the moment we have four notifications addressed to the Constitutional
Court, through which the sanctioned television stations with fines ask the Court to
declare the provisions of art.90 paragraph (2) of the Electoral Code as
unconstitutional.

All this is to be corroborated with the provisions of the Security Strategy of the
Republic of Moldova, entered into force in January 2024 and which states the
existence of vulnerabilities in the information field (disinformation mostly from the
Russian Federation).

Key words: National Security of the Republic of Moldova; electoral rights;
Audiovisual Council; audiovisual media service providers; Constitution of the
Republic of Moldova; the electoral campaign; restrictions; disinformation

[*1 Studiu realizat in cadrul Subprogramului ,, Securitatea nationala a
Republicii Moldova in contextul aderarii la Uniunea Europeand: abordari juridice,
politologice si sociologice” (01.05.01), perioada 2024-2027, in cadrul Institutului de
Cercetari Juridice, Politice si Sociologice al Universitatii de Stat din Moldova.
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Introducere

In calitate de catalizator al cercetarii de fatd a servit faptul ca la finele anului
2023 — inceputul anului 2024 au fost inregistrate patru sesizari adresate Curtii
Constitutionale, prin care posturile de televiziune sanctionate cu amenzi, ridicau
exceptii de neconstitutionalitate si 11 cereau Curtii declararea neconstitutionald a
prevederilor art.90 alin.(2) din Codul electoral.

Prevederile Codului electoral, dar si restul legislatiei in vigoare, urmeaza a fi
coroborate cu prevederile Strategiei securitatii nationale a Republicii Moldova,
intratd in vigoare 1n luna ianuarie 2024 si care constata existenta vulnerabilitatilor in
domeniul informational (dezinformarea). Totodata, Strategia stabileste directii de
actiune, inclusiv pe segmentul securitdtii si rezilientei informationale.

Respectiv, apare intrebarea, in ce masura limitarile impuse mass-media de
prevederile art.90 alin.(2) din Codul electoral sunt in concordantd cu nevoia de
securitate, inclusiv informationald, a Republicii Moldova, prevazuta expres de
continutul Strategiei securitatii Republicii Moldova.

Rezultate obtinute si discutii

La data de 8 decembrie 2022 Parlamentul Republicii Moldova a adoptat Codul
electoral nr.325, care a intrat in vigoare la data de 1 ianuarie 2023 [13].

Art.90 alin.(2) din Codul Electoral a fost expus in urmatoarea redactie: ,,(2) In
serviciile media audiovizuale, grupurile de initiativa, concurentii electorali (candidatii
in alegeri), participantii la referendum, reprezentantii si persoanele de incredere ale
acestora nu pot avea interventii directe sau indirecte si nu pot fi vizati de terti in alte
programe audiovizuale decat cele cu caracter electoral, stabilite expres in declaratiile
politicilor editoriale ale furnizorilor de servicii media” [13, art.90 alin.(2)].

Prevederile Legii nr.285 din 05.10.2023 au fost contestate si astfel Curtea
Constitutionala a fost sesizatd prin depunerea a 4 Sesizari.

Pentru a oferi cercetarii o nuanta stiintificd mai cuprinzatoare, vom demara
analiza prin a face o radiografie a legislatiei internationale pertinente subiectului
libertatii de exprimare.

Articolul 19 al Declaratiei Universale a Drepturilor Omului garanteaza
dreptul la libertatea de exprimare in urmatorul mod: Orice persoana are dreptul la
libertatea de opinie si de exprimare, ceea ce implica dreptul de a nu fi persecutat
pentru opiniile sale si acela de a cduta, de a primi si de a raspandi, independent de
frontierele de stat, informatii si idei prin orice mijloc de exprimare [48, art.19].

Pactul international cu privire la drepturile civile si politice, prin art.19
garanteaza si el dreptul la libertatea de opinie si de exprimare [49, art.19]. Consiliul
ONU pentru Drepturile Omului, organul creat pentru monitorizarea implementarii
Pactului, a constatat ca: ,,Dreptul la libertatea de exprimare este de o importanta
primordiala pentru orice societate democratica” [3, paragraful 10.3]. De asemenea, s-
a evidentiat importanta libertdtii presei in procesul politic: Comunicarea libera a
informatiilor si ideilor cu privire la probleme publice si politice, intre cetateni,
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candidati si reprezentanti alesi, este esentiala. Aceasta implica existenta unei prese
libere, precum si a altor mijloace de informare capabile sa discute chestiuni publice,
fard cenzura sau constrangere, si sd informeze opinia publica [15].

Conventia Europeani a Drepturilor Omului, prin reglementarea din art.10
recunoaste importanta consacrdrii i protejarii libertdtii de exprimare, stipuland
transant: ,,Orice persoand are dreptul la libertatea de exprimare. Acest drept include
libertatea de opinie si libertatea de a primi sau a comunica informatii ori idei fara
amestecul autoritatilor publice si fara a tine seama de frontiere” [18, art.10 alin.(1)].

Uniunea Europeana. La nivelul Uniunii Europene, cu referire la subiectul
libertatii exprimarii, evidentiem Rezolutia Parlamentului European din 3 mai 2018
referitoare la pluralismul si libertatea mass-media in Uniunea Europeana.

Este necesar a mentiona ca, la data de 13 martie 2024, Parlamentul European a
adoptat, iar la data de 26 martie 2024 Consiliul European a aprobat Legea privind
libertatea mass-media, care va proteja jurnalistii si organizatiile media din Uniunea
Europeand de interferente politice si economice. Totodatd, noua lege va servi drept
reper, atat statelor membre ale UE, cat si statelor candidate spre aderare la Uniunea
Europeana, inclusiv Republicii Moldova.

Noua lege vizeaza domenii importante precum: protejarea muncii jurnalistilor;
independenta editoriala a furnizorilor publici de servicii mass-media; transparenta
structurilor de proprietate; alocarea echitabild a publicitatii de stat; protejarea
libertatii presei din Uniune in fata marilor platforme precum: Facebook, X (fosta
Solutionare extrajudiciara a litigiilor.

Intr-o opinie, formulatd de citre Dna Parisa Liljestrand, ministra suedezi a
culturi, importanta majord a noii legi este vazutd din urmatoarea perspectiva:
... Libertatea mass-mediei este fundamentald pentru societatea democratica, insd se
confruntd cu amenintdri tot mai mari, atat din interiorul Uniunii Europene, cét si din
afara ei...”[43].

In continuare, vom analiza problematica libertitii exprimirii in sistemul
legislatiei Republicii Moldova.

Art.32 din Constitutia Republicii Moldova — ,Libertatea opiniei si a
exprimdrii”: (1) Oricarui cetdtean 1i este garantata libertatea gandirii, a opiniel,
precum si libertatea exprimdrii in public prin cuvant, imagine sau prin alt mijloc
posibil. (2) Libertatea exprimarii nu poate prejudicia onoarea, demnitatea sau
dreptul altei persoanei la viziune proprie.

Art.34 din Constitutia Republicii Moldova — ,.Dreptul la informatie”: (1)
Dreptul persoanei de a avea acces la orice informatie de interes public nu poate fi
ingradit; (3) Dreptul la informatie nu trebuie si prejudicieze masurile de
protectie a cetatenilor sau siguranta nationala; (4) Mijloacele de informare publica,
de stat sau private, sunt obligate sa asigure informarea corecta a opiniei publice;
(5) Mijloacele de informare publica nu sunt supuse cenzurii.

Art.54 din Constitutia Republicii Moldova — ,,Restrangerea exercitiului unor
drepturi sau al unor libertati”: (2) Exercitiul drepturilor si libertdtilor nu poate fi
supus altor restrangeri decat celor prevazute de lege, care corespund normelor
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unanim recunoscute ale dreptului international §i sunt necesare in interesele
securitdtii nationale, integritatii teritoriale, bunastarii economice a tarii, ordinii
publice, in scopul prevenirii tulburarilor in masa si infractiunilor, protejarii
drepturilor, libertitilor si demnitatii altor persoane, impiedicarii divulgarii
informatiilor confidentiale sau garantarii autoritatii si impartialitatii justitiei.

Prevederile Constitutiei Republicii Moldova, cu referire la subiectul libertatii
exprimarii, urmeaza a fi coroborate cu unele acte normative nationale, precum:

1)  Legea Republicii Moldova nr.64 din 23.04.2010 cu privire la libertatea
de exprimare [40] si

2)  Codul serviciilor media audiovizuale al Republicii Moldova nr.174 din
08.11.2018 [14].

Strategia securitatii nationale [31]. In ce masurd limitarea informatiilor
despre concurentii electorali doar la anumite emisiuni, incalca echilibrul dintre
securitate si drepturile fundamentale ale cetatenilor la libera exprimare?

Limitarile impuse sau care vor fi impuse in viitorul apropiat urmeaza a fi
coroborate cu prevederile art.12 pct.4) din Strategie, prin care se constata ca, la nivel
global se disting tendinte-cheie relevante pentru securitatea nationald, precum
progresul rapid in utilizarea tehnologiilor transformative: inteligenta artificiala,
robotica, tehnologiile cuantice si biotehnologiile. Respectivele tehnologii sporesc
potentialul distructiv al actorilor statali si nonstatali agresivi in diverse domenii,
inclusiv domeniul informational. Totodata, limitarile impuse entitatilor mass-media
isi gasesc justificarea in operatiunile de tip hibrid desfasurate de Federatia Rusa
impotriva Republicii Moldova, inclusiv in domeniul informational, cu scopul
submindrii ordinii constitutionale, deraierii cursului european al tarii si/sau
dezintegrarii statului [31, art.19 pct.2)].

In conformitate cu art.21 din Strategie, Republica Moldova se confrunti cu mai
multe vulnerabilitdti, care sunt sau pot fi exploatate de actori distructivi interni si
externi. Una din vulnerabilitati tine de domeniul informational, care se concretizeaza
prin: expunerea societdtii, pe o durata lungd de timp, la dezinformarea raspandita de
actorii agresivi prin intermediul mass-mediei traditionale si digitale; lipsa culturii de
securitate si nivelul redus de educatie mediaticd in randul cetatenilor, precum si
capacitatile institutionale slabe de a combate dezinformarea.

Tocmai pentru a evita anumite neintelegeri, conflicte si chiar litigii juridice
intre mass-media si institutiile administratiei publice centrale, Strategia impune
autoritatile statului sda actioneze intr-un spirit cooperant si coordonat cu diferite
entitati neguvernamentale (cum ar fi mass-media), in vederea dezvoltarii culturii de
securitate larg impartasite la nivelul societatii si a consolidarii coeziunii societale [31,
art.10 pct.4)].

Suplimentar, Strategia stabileste directii de actiune pe dimensiunea rezilientei
informationale, relevante si pentru domeniul mass-media: dezvoltarea cooperarii
dintre institutiile publice, societatea civilda si mass-media in vederea contracararii
influentelor informationale amenintatoare [31, art.28 pct.4) subpct.c)]; realizarea
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masurilor de protectie a presei de investigatie [31, art.28 pct.4 ) subpct.f)]; asigurarea
unor oportunitdti de informare obiectivd si de integrare in spatiul informational
autohton a minoritatilor nationale si a grupurilor etnice [31, art.28 pct.4 ) subpct.h].

Observatii doctrinare privind problematica libertatii de exprimare

Aléturi de cadrul legal institutionalizat, si doctrina a avut de spus un cuvant in
problematica restrictiilor libertdtii de exprimare. Astfel, in literatura de specialitate
este recunoscut faptul ca libertatea de exprimare nu este un drept absolut [39,
p.55] si nu poate fi exercitat ,,dincolo de orice limite” [1, p.763].

Se afirma ca, ,exercitarea normald a functiilor publice necesitd protectie
impotriva formelor extreme de exprimare, care submineaza increderea societatii si
legitimitatea puterii” [22, p.53]. Astfel, prevederile constitutionale privind libertatea
exprimarii presupun atat exercitarea fara impedimente a acestei libertdti de catre
fiecare, crearea de cdtre stat a mecanismelor legale si institutionale, precum si
combaterea decisiva a oricaror forme de abuz cu aceasta libertate [22, p.53].

Rationamentul legiuitorului, atunci cand restrictioneazd dreptul absolut al
prestatorilor de servicii media audiovizuale, porneste de la axioma ca, in Republica
Moldova presa este mai degraba sub putere politica, decét ca putere politica.

Alegerile servesc in calitate de mijloc pasnic de luptd pentru constituirea
tipului democratic de regim politic si, implicit, initiaza procesul de constructie
democratica, avand ca baza valorile, principiile si normele proprii democratiei ca
stare. Esential este cd insesi alegerile prin sine reprezintd un pas important in calea si
in procesul de democratizare, substantial fiind ca elitele politice noi sa mentina, sa
aprofundeze si sa extinda contextul in formare si avantul maselor largi prin reforma
democratica intensiva a sistemului politic [35, p.7].

Alegerile, ca instrument al tranzitiet democratice sau al consolidarii
democratiei prin modernizare, se afla in raport de dependenta directd de organizarea
procesului electoral in baza unor norme si reguli care se regdsesc in legislatia
electorald nationala [35, p.7].

Campania electorala nu ar trebui sa constituie un prilej de relatii beligerante
dintre indivizi ce gandesc diferit. Ea (campania) este eminamente o competitie in care
cel mai bun invinge in urma unei campanii ce promoveaza valori sdnatoase si este
realizata in baza eticii, deontologiei si a bunului simt. O campanie electorald fara
agresivitate are loc atunci cand mass-media si societatea civila reactioneaza prompt la
situatiile de nerespectare a normelor etice de conduitd si nu promoveaza modele de
compartiment nedemne. Or, anume prin restrictionarea-limitarea impusa de legiuitor
in textul prevederilor art.90 alin.(2) Cod electoral, se urmareste atingerea
respectivului deziderat.

Una din coordonatele problematicii restrictiei drepturilor mass-mediei vizeaza
domeniul securitatii nationale. Asa cum am aratat supra, abuzurile din domeniul
mass-mediei afecteaza securitatea informationala a Republicii Moldova.

In opinia noastrd, globalizarea in formele ei variate (politici, economic,
informationald, sociala, religioasd, culturald) a determinat elitele conducatoare sa
recunoasca raspandirea noilor tipuri de provocari la adresa securitdtii individuale,
nationale, regionale si internationale. Clasele politice si comunitatile academice din
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diferite state au inceput sa caute noi metode si instrumente de salvgardare Impotriva
noilor amenintari, riscuri si vulnerabilitati [34, p.39].

Suntem de acord cu afirmatia precum ca, la etapa actuald, Republica Moldova
se afla intr-un proces accelerat de transformare. Instabilitatea mediului regional de
securitate, dar si vulnerabilitatile interne au scos in evidenta necesitatea resetarii unor
sectoare importante ale activitatii statului, precum justitia si securitatea. Tara are
nevoie de legi moderne si actuale, institutii eficiente, procese de guvernare bine
definite si oameni dedicati [25, p.11].

Vom sublinia cd reforma sectorului national de securitate trebuie efectuata prin
a tine cont de conjunctura geopolitica, mediul regional si subregional de securitate si
de interesul national al Republicii Moldova. Elementele conceptuale care au servit
drept bazd pentru fundamentarea si institutionalizarea securitdtii nationale a
Republicii Moldova necesita a fi reevaluate in contextul noilor amenintari, riscuri si
vulnerabilitati cu care se confrunta Republica Moldova [34, p.48].

Societatea din Republica Moldova raméne profund fragmentata pe mai multe
coordonate, iar pandemia de coronavirus de tip nou si actul de agresiune declansat la
24 februarie 2022 de catre Federatia Rusad impotriva Ucrainei, contrar asteptarilor, nu
au facut decat sa aprofundeze si s extinda gradual acest fenomen [33, p.4].

Concluzii

Drept urmare a celor analizate si dezbatute pe parcursul articolului stiintific,
venim cu urmatoarele concluzii:

1. Interzicerea difuzarii informatiilor despre concurentii electorali in
emisiuni care nu sunt strict dedicate campaniei electorale, dar care constituie emisiuni
de analiza politica, nu este consideratd drept o limitare a libertdtii de exprimare si a
dreptului la informare, si, implicit, o incdlcare a principiilor democratice.

2. Consideram ca, prevederile art.54 din Constitutia Republicii Moldova nu
au fost Tncalcate, fiind respectatd corelatia dintre drepturi si nevoia de a le restrange
partial exercitarea, astfel: Art.54 alin.(1) —,,In Republica Moldova nu pot fi adoptate
legi care ar suprima sau ar diminua drepturile si libertatile fundamentale ale omului si
cetateanului” — nu a fost incalcat. Art.54 alin.(2) — ,Exercitiul drepturilor si
libertatilor nu poate fi supus altor restrangeri decat celor prevazute de lege, care
corespund normelor unanim recunoscute ale dreptului international si sunt necesare
in interesele securitatii nationale, integritatii teritoriale, bundstarii economice a tarii,
ordinii publice, in scopul prevenirii tulburarilor in masa si infractiunilor, protejarii
drepturilor, libertdtilor si demnitdtii altor persoane, impiedicarii divulgarii
informatiilor confidentiale sau garantdrii autoritatii si impartialitatii justitiei” — nu a
fost incélcat.

3. Respectiv, limitarea impusa de prevederile art.90 alin.(2) Cod electoral,
constituie acel echilibru intre reglementarile necesare pentru buna desfisurare a
campaniilor electorale si protejarea valorilor si principiilor democratiei Republicii
Moldova.
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In sensul valorificarii rezultatelor cercetirii stiintifice, venim cu un sir de
propuneri:

9.  Acelabora Strategia Securititii informationale a Republicii Moldova;

10. A elabora Conceptia Educatiei mediatice;

11. A crea institutia ,,Ombudsman-ul informational” cu atributii de
sensibilizare si aparare a drepturilor din domeniul informational (mass-media;
inteligenta artificiald; apararea drepturilor fundamentale ale omului in Internet);

12. A urgenta procesul de dezoligarhizare normativa a sistemului politic si
din mass-media al Republicii Moldova;

13. A elabora cadru normativ ce ar permite desconcentrarea activelor de
pe piata media;
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IMMITPAIIIMHE 3AKOHOJABCTBO YKPATHU — HAIIPSIMKH
PO3BUTKY

IMMIGRATION LEGISLATION OF UKRAINE - DIRECTIONS OF
DEVELOPMENT

Abstract. The paper draws attention to the role and importance of immigration
in overcoming the demographic crisis in Ukraine. The existing approach of the state
to this issue is recognized as unconstructive. It is proposed to change it towards the
formation of a favorable immigration regime that will ensure an increase in the flow
of immigrants to the Ukraine. This requires an update of national immigration
legislation. The author characterizes the current Law of Ukraine "On Immigration”,
identifies its main shortcomings. Justifiably the need to change the purpose of public
administration of immigration processes, as well as the development of general
principles and proposals for updating migration legislation in general and amending
and supplementing the Law of Ukraine "On Immigration" in particular.

Keywords: immigration, immigrant, immigration permit, immigration quota.

MeToro AOCHIPKEHHST € aHalll3 IMMITpaliifHOro 3aKOHOJIaBCTBa YKpaiHW,
BUOKPEMJICHHSI MOro BaJg Ta HENONIKIB 1 po3poOKa MPOMO3UIl CTOCOBHO
YIOCKOHAJIEHHA 3 METOI0 1HTeHCHdIKaIlil iMMirpariii B YKpainy y MOBOEHHHII yac.

Cryninp JOCHIIKEHOCTI I1i€i mpobiieMu He3HayHWil. [luTanHsm wmirparii
npucBsiueHa Hu3ka HaykoBux ctated H.II. bBopraumka, [.O. I'pumaii, O.A.
ManunoBcrkoi, C.b. UexoBuua ta iHmmx. Temam, MOB’SI3aHUM 3 Mirpari€n Oynu
npucBsueHi aucepTariitai gocmimxeHHs B.l. Omidipa ta A.l, CympoyHOBCBKOTO.
Pasom 3 TuMm, mpu neTtanpHOMY aHaii3l WX POOIT BUABISETHCS, IO €MITpailis B
VYkpainy 3anumanace Ha nepudepii yBaru aBTopiB. Jlns mnpukiagy HaBeaemo
ocTaHHiil migpyunmk 3 MirpauiliHoro mpasa, sxumii Buiimos y 2023 pomi. Moro
3arajgbHUi o0cAr csrae 260 cTOpIHOK, a MATAHHAM IMMIrpanli npuaiieno mexme 30
CTOpiHOK, TOOTO OyMM3bko 10% ycworo Tekcry [1]. Take CHIBBIIHOIIECHHS
30epiraetbcsi  y  OublmocTi HaykoBux poOiT. Illomo mnuTaHe OHOBIGHHS
IMMITpaliifHOTO 3aKOHOAABCTBA, sike Bi0y0Cch y 2023 polli, TO BOHU IIIe HE CTaBaJIH
peIMETOM HayKOBOTO OOTOBOPEHHSI.

OcHoBHuii Martepian. KogHOi MUTI HE CyMHIBAaIOUHCh y MepeMo3i YKpaiHu B
TPUBAIOUINA BiifHI, Mal0 3a3HAYUTH, II0 TaKa TMepeMora He PO3B’sbKe ycCiX mpoliem,
Kl CTOSATh TEpe] HalIOK JAepKaBOl, a, HaBMNaKW, IIOCTaBUTh HAC Mepea
HEOOX1/IHICTIO iX HarajapbHOro BupimeHHA. OJHI 3 Takux mpoodieM OynyTh HOBUMH,
3YMOBJICHUMH CaMOI0 BIMHOIO, 1HII BIAKIAJCHUMH, TOOTO TaKWM, SIKI ICHYBaIH 1
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paHile, oJHAK BIMIMIIIM Ha 3aHIN TUTAaH Ta MPOJOBXKUIM CBOE HEKOHTPOJILOBAHE
3pOCTaHHS.

Ha Miii mormnsia, ofHi€r0 13 OCHOBHHUX IIpoOJieM € KopcToka jaemorpadiuna
kpuza. B mepiox 3 1991 mo 2022 poku HaceileHHS YKpaiHM CKOpOTHJoch Ha 10
MUJILHOHIB YOJIOBIK, 110 ckianae 20%, 1 3a nanumMu [lepxxkkomcrary Ha 1 ciuns 2022
poky ctranoBwio 41,16 muH. oci6. 3rigHo 3 nporHozamu Pamu €C, BiliHa MoOxke
PU3BECTU J0 TMOJAIBIIOT0 CKOPOUYEHHs HaceneHHs Ha 24 — 33 %, 3aiexxHo Bif ii
cTpoky Ta oOctaBuH [2]. [Ipy woMy OYEeBHMIHO, IO TaKe CKOPOYCHHS BITOYIETHCS
MEPEeBAKHO 3a PaXyHOK PEMPOIYKTHBHOI 4acTWHU HacesdeHHs. Lle mpusBeae Ao e
OUTBHIIIOTO PIBHIO CTApIHHA HACENCHHA, SKUH 1 TaKk € JY)K€ BHUCOKHM. 3a TaKHX
00CTaBMH MOXHa MPOTHO3YBaTH MOJANIbLIE CTPIME 3MEHILIEHHS HACEJICHHS HaIIol
KpaiHH 1 CKOPOYEHHS MOro IO CEpEeUHU CTOpIYYs i€ Ha 5 — 7 MIIH. 0ci0.

AHanmi3ylound 3raja"y npoOsiemy HaiioHanbHUN 1HCTUTYT CTpaTeridyHUX
JOCHIIKEHb TPOIMOHYE CHUCTEMY 3aXO[IB II0J0 IMOJOJIAHHS HETaTUBHOTO BILJIUBY
BiliHM Ha JneMorpadiuny cutyamiro. Jlo iX uucina Hauexarth: (a) MATPUMKa Ta
30epeKeHHST JIEP’KaBOI0 COIIAIbHUX 3B’SI3KIB 3 YKPATHCBKUMH TPOMaJsHaMH, IO
BUiXau 3a KOPJOH; (0) COpUSIHHS MPAICBIAITYBAHHIO JKIHOK Y pEerioHax YKpaiHu;
(B) CTBOpEHHSI HaJICKHUX YMOB O€3IEKHU KUTTSA M HaBUAHHA JITEH B YCIX perioHax
VYkpainu Ta JaepKaBHUN 3aXUCT AITEH-CUPIT; (T') pO3B’sA3aHHS MPOOJIeM, 3yMOBICHUX
BHYTPIIIHBOIO MIrpaili€o; (1) BOPOBAKEHHS 3aXO0/lIB, CIPSIMOBAHUX HA KYJIbTYPHY
IHTErpaLio BHYTPILIHBO NepeMillieHnx ocio [3].

Ha namy aymKy i 3axoAd MOXYTh JIMIIE YAaCTKOBO MPUTAIBMYBATH TEMII
CKOpDOYEHHSI HaceJIeHHs B Hallli AepkaBi. €IMHMM BaroMMM 3acO00M MNPOTUILT
30€3TI0/IHCHHST YKpaiHM 3aIUIIA€ThCA IMMITpaIlisl 3HAYHOI KUIBKOCTI HACEJICHHS.
Bbesnepeuno BoHa Mae CynpoOBOJIKYBATUCH KYJIbTYPHOIO, COIIAILHOIO Ta MOJITUYHOIO
1HTerpali€er npudyaoro HaceaeHHs.

Huni cknanace npsiMo mpoTwiexkHa cutyaiis. HaBeny nume ogun daxrt. Ha
2023 pik KMV BcTaHOBHB KBOTY Ha iIMMIrpaiiito B Ykpainy y po3mipi 9203 4osoBik,
3 HUX 57 4OJOBIK — i 0ci0 siki 3 1 OuIbIe poku mpochyxkuiu B 30poitHux Cunax
VYkpainu [4]. B Toil ke yac MmOpOKYy 3a KOpJAOHOM HaB4aeThcs Onmu3bko 70 000
VKpaiHIliB, MPU YOMYy OUIBIIICTh 3 HUX HE ToBepTaeThcsa B Ykpainy [5]. ToOro,
HIOPOKY JUIUIOMH 1HO3€MHHX BY31B OTpUMYIOTH 15 000 MOi011X yKpaiHIIB 1 OlIbIle
10 000 emirpyroTh 3 HamioOi jJepaBu. BimmoBimHO, Haml Yps BCTAHOBIIOE TaKy
3arajbHy KBOTY Ha IMMIrpaiito B YKpaiHy, sika HI>K4a 3a 00CST MOPIYHOT eMIrpallito
3 HaIlOl JIepKaBU TUIbKU CTYAEHTIB. Taky MOJITUKY MOKHa PO3LIHUTH SIK (HOopMy
CaMOTyOCTBa JICPKaBU.

Sk moBEepHEHHS TaK 1 NPUILIUB HACEEHHS B YKpaiHy MOKJIMBI JIUILIE 32 YMOBU
CTBOPEHHS NIPHUBAOJMBOrO IMMITpALIfHOTO  KJIMarty SIKMM  CKIAJa€eTbCcs 3
COIIaJIbHOTO, €KOHOMIYHOI'O Ta IMPAaBOBOTO KOMIOHEHTIB. JlaJii MU JamMO OIIHKY
OCTaHHBOMY.

Oxpemi HOpMH, IO PETTIAMEHTYIOTh MUTAHHS IMMITpalLlii MICTSITHCS B 3aKOHAX
«IIpo mpaBoBuii cTaTyc 1HO3eMIIIB Ta 0Cci0 0e3 rpoMaasHCTBay, «IIpo 3akopaOHHUX
yKpaiHimiBy, «IIpo 6ikeH1iB Ta 0ci0, aKi HOTPeOyIOTh J0JATKOBOr0 a00 TUMYACOBOTO
3axucTy» Ta 1HmUX. OAHAK LEHTpalibHE MiCIle B IMMIrpaniiHOMy 3aKOHOJIaBCTBI
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3aiimae 3akoH «IIpo immirparito» [6], npuitasatuii y 2001 poui. 3a 23 poku aii 10
HbOro Oysio BHeceHl 11 3miH Ta JnomoBHEHb. BiciM 3 HHMX He Majud CYTHICHOTO
3HAUEHHS 1 MOB’sA3aH1 3 y3rOJKEHHSAM I[LOTO 3aKOHY 3 MepepaxoBaHUMU BHIlE (YcCi
BOHU Oynu mpuiiHATI mi3Hime 3akoHy «[Ipo immirpariro») Ta TpOTUIII TOPTIBII
moapMu. OCTaHHIM YacoM BHECEHI [IOMOBHEHHS WIOJ0 HAJaHHSIM TMpaBa Ha
IMMIrparlito ocodam, o cay*kaTh B 30poiiHUX cuiiax YKpaiHu.

Y 2023 pomi Oynu BHECEHI €IWHI 3HA4yHI 3a OOCSATOM 3MiHHU, fKI JICIIO
BIUTMHYJIM Ha 3MICT Ta CTPYKTypy 3akoH. BoHU mepepo3nmojiamiv MOBHOBAKEHHS
MK Cy0’e€KTamMH MyOJIYHOTO aJAMIHICTpYBaHHS y Iill cdepi Ta 4aCTKOBO OHOBWIIU
MOPSAOK HaJaHHS JA03BOJY Ha iIMMIrpariro 1 il JokymeHTapHe odpopmieHHs. Ane 1 1l
JOTIOBHEHHS 3JIMIIMIN 3araJlbHAN MiAX1J 0 MPaBOBOTO PETYIIOBAHHS IMMIrpallii,
chopmynboBanuii y 2001 portii, HE3MIHHUM.

IcHyrouy MOJE€nb IOPHIWYHO 3aKPIIUIEHOIO MEXaHI3My IMMIrpamii Mo)KHa
OKPECIUTH HACTYITHUM YHHOM.

1. [IpaBo Ha IMMIrpaimit0o MawTh JHIIE OCOOW, WO HajeXaTh J0
BU3HAYCHUX 3aKOHOM TpyII (3araiom 16).
2. Jlist mecsiTi TpyM JTIO3BOJIM HAa IMMITpaIlit0o MOXYTh HaJIaBaTUCh JIUIIIE B

Mexkax KBOT, 5Kl BCTaHOBIIOIOThcst KMV mopoky. Lli kBoTH € HE3HAaUHUMHU 1, 3T1AHO
3 posnopsmxeHusimMu KMV, cknaganu B 2021 porti — 9818 oci6, B 2022 pori — 8488
oci0, a B 2023 porii - 9203 ocolwu.

3. Bupmaya 103Boily Ha IMMIrpaliio 3IIMCHIOETbCS B MEXKax JIOCUTh
CKJIQHOTO  aJMIHICTPATUBHOIO TMPOBAIKEHHSA, TpaHWYHA TPHUBAIICTH SKOIO
CTAaHOBUTH IIICTHh MICHIIIB.

4, 3akoHOM mepedavueHo BICIM MiACTaB JJi BIJIMOBHU B BUAAa4Yl JJ03BOJIy HA
IMMITpaIlilo 1 iX IepesiK HE € BUYEPITHUM.
S. [Ticns B’i3gy B YKpaiHy ocoba Mae OTpUMaTH MOCBIAKY Ha IMOCTIiiHE

MPOKMBAaHHA B MEXaX  OKPEeMOro  aJMIHICTPATUBHOTO  IPOBAKECHHS.
AMIHICTPAaTUBHUM OpPraHOM BHUCTYMa€ BUKIIOUHO Jlep:kaBHOI MirpaliiifHoi ciry:x0u

Ykpainu.

6. 3akoHOM Tiepen0ayeHo AecsATh MiJICTaB JJIA CKAaCyBaHHS JO3BOJIy Ha
IMMIrparlito, Ipy YoMy MepesiK He € BUUEPITHUM.

7. Hanmanus comianbHUX rapaHTid Ta MIATPUMKH IMMITpaHTaM 3aKOHOM HE
nepeadayeHi.

8. [nsxu Ta cnocoOU 1HTErpailii IMMITPaHTIB B YKPAiHChKE CYCILIBCTBO

HE BCTAHOBJIEHI.

TakuM YMHOM MH MaeMO CIIPaBO 3 CyTO OOMEKYBAJIbHUM MEXaHI3MOM, SKUU
30pIEHTOBAHUN Ha KOHTPOJIbOBAHICTh, 3allO0ITaHHS Ta HEJOMYIECHHS IMMIrparlii B
Vkpainy. [i o6car nuni cknanae ne 6inbuie 0,02 BifcoTka HaceneHHs YKpaiHu B ik,
a6o x 1 Bigcorka 3a 50 pokiB. 3a TaKUX YMOB IMMIrpaiii He MOX€e >KOAHUM YHUHOM
BIUTMHYTH Ha JleMorpa(iuHy CUTyaIlilo B YKpaiHi.

Jlmst Toro mio0 imMMmirpamiss cTajia TO3WTUBHUM YWHHUKOM TIOJIOJaHHS
aemorpadiuHoi KpU3u HEOOX1IHO:

1. BIJIMOBUTHCH BiJ] BCTAHOBJICHHS OOMEXKEHb IJisi B’i3ay B YKpaiHy
IMMITPaHTIB $IKI HE NOTPAIUIAIOTh [0 BH3HAYEHHUX 3aKOHOM TIpyn (B3araii
BIIMOBUTHCH BiJl PyIyBaHHS IMMITPAHTIB);

Miscnapoonuil Hayko8o-npaKxmudHull KoHepec



2. BIJIMOBUTHCH 200 ICTOTHO 301IBIIATH MOPIYHI KBOTH HA IMMITPAIliio;

3. CIPOCTUTH aJMiHICTpaTUBHE IPOBAKCHHS OO0 OTPHUMAaHHS J03BOJIY
Ha IMMITpallito Ta 00’ €THATH JIBa ICHYIOUHX MTPOBAKEHHS B OJIHE;

4, nepe0aYnTH CoIliaibH1 rapaHTii I IMMITPAHTIB,;

5. 3a0€3MMeUYUTH PO3MOBCIOKEHHS 1H(OpMaIllii Mpo IMMITpalliio.

Pa3zom 3 TUM KOpHCHICTH iMMIirparii morpedye He juiie B’i3ay B YKpaiHy
1HO3EeMIIIB a M 1X IHTErpallilo B CycHniibcTBO. lle Mae OyTH JOCATHYTO NUISXOM: ()
MOKJIAJEHHSAIM Ha IMMITPaHTIB JOJATKOBUX IHTerpamiifHux o00B’s3KiB; (0)
BCTAHOBJICHHSIM KOHTPOJIO 3a iX BHUKOHAHHSAM; (B) 3a0€3MEUYEHHSM MOMJIMBOCTI
camMooprasizamii IMMITPaHTCHKOi CHUTBHOTH; (T) BCTAHOBJICHHSM YITKOTO 1
3pO3yMIJIOTO TOPSAAKY HAOyTTS TpoMaasHCTBA YKpainw;, (1) BU3HAYCHHAM
HEraTUBHUX HACIIJAKIB JJIsl OC1O, sIKI HE BUKOHYIOTH 1HTErpaliiiHuX 00OB’A3KiB, 10
1030aBJIEHHS ITpaBa Ha IMMITPALi0 BKJIFOYHO.

3anpoBaJKEHHsSI IIMX HOBAIlM INIJISXOM BHECEHHS 3MIiH JIO YMHHOTO 3aKOHY
«IIpo iMmirparfiro» BHUAAETHCA Ty>KE€ CKIATHUM. BiabI AOLUIBHO YXBalUTH HOBHM
3aKOH, SKUA BU3HAYUTH METOI MYOIIYHOTO aJMIHICTPYBAHHS IMMITpaliiiHuX
MIPOIIECIB 3pOCTAHHS KIJILKOCTI 0C10, K1 IEpECeIOThCs B YKpaiHy.
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TO THE CONTENT OF THE CONCEPT OF MEASURE IN LAW

Summary: The measure of law is the concretization of legal meaning in the
legal system, along with legal principle and legal interest. It reflects the substantive
function of law to measure by setting the quantitative and qualitative possibilities of
subjects in their access to legally significant goods.

Key words: concept of measure in law, content of the law, legal sense, legal
principles, legal interest

1.Introduction

Law is aimed at establishing and enforcing a value order in social relations.
Meaning is the primordial that guides the laying down, the setting of social
experience to the aim and purpose of law. The meaning of law coincides with the
purpose of law and is present in every legal manifestation, in every legal fabric.
Meaning is concretized in the measure of law. Within the philosophical-sociological
justification of law, legal meaning is taken and concretized in concepts such as
principle, interest, and the measure of law. These are contained in a compressed form
in legal forms and set its socio-legal, argumentative nature. The legal measure
contains the quantitative-qualitative parameters included in the legal possibilities for
the subjects of law in their access to the goods of law. The legal measure reflects the
fundamental property of law to measure in its quantitative-qualitative indicators and
to be a criterion and container of rightness.

2.Approach to the study

The justification of law as a philosophical-sociological phenomenon with its
functions passes through the search for its essential constituents, which in unity make
up law as a legal, and not only legal phenomenon. The juridical is a unity of meaning,
essence and content. Measure gives completeness and concretizes the content of law.
Phenomenological and systematic approaches are necessary in explaining the
essence, meaning and content of law, the legal measure. The legal axiological
approach, which has a general methodological significance for legal science, is also
applicable. Through values, law cognizes, evaluates, sets and modifies the social
reality within the social, thus directing the behavior of subjects towards the legally
obligatory embedded in the dimensions of the legal measure.

3.Nature of the legal measure

We maintain that law and legal measure, as a model of reality, are a relation to
reality, not reality itself?>. A relation which is the product of social consciousness and
spiritual activity, brought out in the forms of the legal measure. The measure of law is
a form of transformation of reality, it contains a selective attitude and requirement

! This publication contains results from research financed by funds from a targeted subsidy for the Scientific Research
Institute of UNWE under contract NID-NI-3/2021.
2 Dachev, Lachezar, Uridicheski diskours, Ruse, 2004, Svida Publishing, p. 170.
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towards it. The qualitative-quantitative parameters of the subjects' conceptual
positions regarding the goods are the expression of anticipatory consciousness. The
legal measure is added to social facts and dependencies to make sense of them in its
own way. For the main role of the legal measure in the legal system is to make a
transition to the existing, to 'turn’ the existing in accordance with the due concrete
legal sense.

Calculated on multiple behaviors, the measure of law is not intended for a
single and isolated case, it is placed above the actual facts and functions as a model-
pattern against which they are measured and to which they must conform?. It brings
stability with a clear object and content. For the law, the legal measure has a
determining function because it prescribes and models typical features in relation to
cases and subjects. The properties and behaviour it prescribes are abstract, model,
ideal, it applies to concrete cases and subjects but is free and autonomous with
respect to cases and subjects?. In its qualitative-quantitative expression indicating the
content of law, the legal measure has two functions. First, it is a model, a pattern, a
due to be observed. At the same time, the legal measure is a criterion by which the
correspondence between the regulated and the regulator is judged; it is the receptacle
of rightness. In both cases, from due to existent and from existent to due, the legal
measure has to achieve correspondence between them, to fulfill the legally due in the
existent.

The measure of law contains the legal possibilities, obligations, prohibitions,
imperatives of the subjects in their scope as requirements of what is due in law. They
are the result of awareness of the utility of goods, of socially significant (useful,
harmful) behavior, bear useful practical sense and build dependencies by virtue of
which persons owe each other goods, actions, deeds. Its main function is to be an
expression of a value-meaningful position towards goods and dependencies,
assuming legal substance and legal force. The legal measure covers the whole law. It
is a fundamental property of law which reflects the meaning, substance and content
dimension of law to measure. Therefore, the measure of law is a scale that transcends
the norm. The measure of law is not covered by norms alone, but encompasses all
manifestations of the qualitative-quantitative possibilities of subjects in accessing the
goods of law, the expression of the measured. The legal measure indicates the limit of
what is legally permissible, it contains that content of the right, the transgression of
which destroys the legal substance.

4. The legal meaning is specified in the legal measure

The legal sense is specified in principles, in interests in the measure of law.
Law does not regulate needs and goods directly, it regulates them indirectly through
values. Standards of a mutually shared notion of the importance of something in the
human world, they add to reality, contain cognition, evaluation, interested attitude ,

! Mihajlova, Mihajlina, The Law - will, subjective, normative, social, Sofia, UI ,,Sv. Kliment Ohridski*, 1993, p. 35..
2 Mihajlova, Mihajlina, Theory of Law, 1996, Sofia: Universitetsko izdatelstvo “Sveti Kliment Ohridski”, p. 42.
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demandingness, by which law directs behavior. They legitimize the essence of law, of
principles, of interest, of measure, of norms and their legally binding dimensions.

In the case of the legal principle, the purpose-value is contained in a
compressed form through the meaning expressing evolutionary social experience,
moral phenomena of other social spheres that the law derives and objectifies. The
principles of law are meaning-principles that law borrows from the purposes and
values of other normative systems. They contain generalized useful experience and
practice aimed at setting the purpose/value of law. Principles of law are determinative
in laying down the norms and the normative in law because they indicate the level of
civilisational experience reached, which law follows and incorporates in norms, in the
dimensions of legal measure. The social element of law is present in the first place in
its meaning, and principles are containers of legal meaning. Principles legitimize the
primary meaning of law, but are not identical with values®. They aim at answering the
question of what values (goods) the law protects, covers. An example is modern
constitutions, which show the development and particularization of the values
(goods) that law covers and protects. Although some values have a material character
and the term goods is traditionally used , are declared and affirmed as values -goals
of the legal system. The principle is the meaning core in setting the objectives of and
in law. The legal principle is the first step in establishing the unity and integrity of
order, which is also a good. Measure itself is also a good?.

Through the utilitarian meaning contained in the outcome (goods) of the
principles, the values therein serve the legal order. Principles objectify the value of
need directed to the subjects and order of the legal system. At a further meaningful
level, legal interest through values and evaluations defines social phenomena as
useful-harmful, permissible-impermissible. The interest sets the value of the need and
the limit for its achievement in view of the requirements of the legal system turned to
the human being. The legal interest has a broad content, determines the legal quality
of the subjects of the order and their permissible access to the goods in the abstract. It
Is the hidden essence of law, therefore it has manifold forms and manifestations and
is difficult to find in positive law. The interest may vary widely, but it is uniquely the
value relation of the legal order to the good and is determined by the due result or
state of affairs towards which the goal is directed, and therefore needs specification.
The means that stands between the result and the end in the legal-sociological system
Is the legal interest. The dependence of the legal interest on the goal is not limited to
mutual presumption. The legal result always exceeds the given goal. Through the
content of law embedded in the dimensions of legal measure, law measures and
directs the behavior of subjects. The legal measure is a concretization of the legal
interest and serves the legal order by indicating the quantity inherent in a legal
quality. The legal measure contains the legally distributed power of a good with
respect to the positions of subjects. The criterion of the measure of law is the utility
of the good directed to the individual consciousness of the subjects.

1 Marinova, Sv. Principite na pravoto, Izdatelski komplekst — UNWE, 2011, p. 11.
2 Mihajlova, Mihajlina, Pravoto — smisal, sianka, protivopolojnosti, Sofia, Akademichno Izdatelstvo ,,Prof. Marin
Drinov*, 2001, p. 50.
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The legal purpose and the legal remedy are correlative and mutually
determinative. Law contains cumulatively different values that constitute both the end
and the means to the good. The legal interest is essentially a determinable means to
the end of law, and the end is contained in the principle. The legal interest is a value-
legitimate, objectively superpersonal due-set for man relation of the legal order to the
need (the good). The substance of legal interest is to be an intellectual means from
the end (the good) to the desired end, which sets the limit of what is legally
permissible. The criterion of legal interest is the goods, their principled use value.
The concretized need directed to the useful result of the good in order to obtain a
benefit from the subject is the essence of the measure of law. The measure of right
contains, concretizes and measures the positive utility of goods, transformed and set
in the form and scope of legal authority for the subjects of right. The ultimate reason
for legal regulation is the use-value of goods. It is this which law, through the legal
measure, sets and directs by legal means. The content of the legal measure, reduced
to opposing or unidirectional positions of the subjects towards the legally relevant
goods with their quantitative and qualitative dimensions, is the reason for legal
regulation. The criterion of the legal measure is the purpose of the goods, which
contains the properties of appropriateness, effectiveness, utility.

The concepts of interest and measure take away and concretize the meaning in
the essence and content of law. Legitimately in them the emphasis is placed on legal
subjects. Law regulates human conduct and has man as its ultimate end and cause,
and man is dependent on goods. In the same sense, the notion of good has been
explained in theories of law that rest on its functions. In this perspective, law is
explained through its fundamental coordinates “goods and order" . The legal principle
contains the goal-good, the legal interest reflects the selected unified legal essence of
the right, the objectified selected appropriate result in the protection of the goods of
the right, also indicates the legally permissible limit for their achievement, it is
indirectly - implicitly formulated . The dimensions of the legal interest are manifold,
they are set indirectly by the expediency of the social relations which allow, protect,
limit the goods of law. The legal interest is specified in the manifestations of the legal
normative, in the content of the measure of the right. The dimensions of the legal
measure are set directly by expedient actions and deeds aimed at the legally expedient
result. The measure of law is specified in rights, duties, commands, prohibitions,
legal imperatives.

5. Conclusion

The concepts of principle-interest and measure of law explain the fundamental
meaning and operation of law. Each concept is taken down and concretized in the
substantive-logical chain that constitutes the meaningful operation of law. In this
order, the measure of law reflects the content of law to measure with clear qualitative
and quantitative parameters for subjects for a group of social relations. In the legal
measure the set archetypes and patterns of behavior of the joint life of people in
relation to the exchange of goods find expression. Simultaneously with the primordial
and eternal, the legal measure reflects the consciously evaluative and reality-altering
nature of law. Through it, law finds a bridge to human sociality through concretized
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legal possibilities in rights, duties, commands, prohibitions, and legal imperatives.
These legal means are the substantive element in law, forming the essence of the
legal measure that determines the each-his in the distribution and exchange of goods.

Koev Kr. G., Doctor of Political sciences
Senior Assistant Professor at the Department of Security
University of Ruse “Angel Kanchev”, Bulgaria

SECTION 3 PROTECTION OF HUMAN RIGHTS BY PUBLIC
ADMINISTRATION AND INSTITUTIONS OF CIVIL SOCIETY IN
MODERN CONDITIONS.

THE STATE OF THE HUMAN RIGHTS PROTECTION IN THE
FRAGILE COUNTRIES (INDEX 2022)

Introduction

In 2024, it will be 20 years since the first publication of the Failed States Index
(FSI1) by the non-governmental organization The Fund for Peace and Foreign Policy
magazine. Through the created FSI, the Fund identifies a tool for assessing the
pressures on the countries caused by existing problems in the fields of ecology,
economy, politics, security, etc., as the increase in pressure leads to an increase in
instability in the respective country. The term "failed state" was designed to highlight
and draw attention to real risks that people would face if their states failed to address
the factors and conditions measured by the index. When the Index was published in
its issue for 2014, it was presented under a changed name - The Fragile States Index.
[3] The experts from the Fund for Peace motivated their decision with the fact that
the old name has attracted people's attention, but at the same time has shifted the
focus from the main purpose to encourage discussions that support the increase in the
people’s security in all spheres of their life. [1]

The current paper interprets the interdependence between a country's average
fragility index and its index of the rule of law and protection of human rights, using
the latest edition of The Fragile States Index 2023 as an empirical base.

Theoretical background

There is no consensus on the exact definition of the concepts "failed state™ and
“fragile state". Some analysts describe the case of fragility as an erosion of the state
capacity, characterized by a downward gradation of the state's ability to govern
effectively, which in its most extreme form leads to a complete collapse of the state
power.

It has to be pointed out that the concept "failed/fragile state” is not an
official term in the international law. It indicates that a concrete country is
undergoing a period of instability in some spheres of the public life and is in danger
of potential problems in its governance. In many cases, the governments of the fragile
states have lost the ability to provide basic public services or to protect their citizens
from violence, either internally or externally. In some extreme cases, the fragile states

Miscnapoonuil Hayko8o-npaKxmudHull KoHepec



may experience civil war or massive displacement of people due to the actions of
criminal networks or terrorist organizations. [2]

The term “failed stated” was created during the 1990s. According to
Longley (2020) some events like revolution, legislative incapacity and military
involvement in the politics could be common reasons for a state’s
failure/fragility/collapse. [3]

The “fragile state” as an academic topic was introduced after the
September 11 terrorist attacks. According to Patrick (2011) the fragile states are low-
capacity and low-income countries in the developing world which present acute risks
to the economies of their Western neighbours. In this sense, the fragile states share
the same problems with the failed states but on a much smaller scale. [3]

According to Tyagi (2012) the fragile states possess the following
characteristics: Conflict/post-conflict/crisis/war or political change with dynamics;
Deteriorating government; Slow growth of GDP; Long-term diplomatic or economic
instability. [3]

The OECD defines fragility as a combination of exposure to risk and
insufficient capacity of the state to manage or mitigate those risks. The fragility can
provoke violence, poverty, inequality, displacement, and environmental and political
degradation. The OECD measures fragility on a spectrum of intensity of 5
dimensions (economic, environmental, political, security and societal) with inclusion
in the edition of States of Fragility 2022 a sixth human dimension. Each dimension is
represented by 8 to 12 indicators that measure risks and coping capacities of the state
to risk mitigation. [4]

The Fragile States Index (FSI), introduced by the Fund for Peace, is based on
the analytical platform Conflict Assessment System Tool - CAST [5] and comprises
twelve risk indicators divided into 4 groups: Cohesion indicators - Security
Apparatus; Factionalized Elites; Group Grievance; Economic indicators - Economic
Decline; Uneven Economic Development; Human Flight and Brain Drain; Political
indicators - State Legitimacy; Public Services; Human Rights and Rule of Law;
Social and cross-cutting indicators - Demographic Pressures; Refugees and IDPs
(Internally Displaced Persons); External Intervention. [6] Each of the indicators of
pressure on the countries includes sub-indicators whose total number is 100. The
evaluation of the indicators is done on a scale from 1 to 10, as 1 means low risk
/stability/ and 10 - high risk /instability/. Index indicators present a snapshot which
could be compared with the previous ones. In this way it can be established which
conditions are improving or worsening.

As can be seen from the list of the indicators above, Human Rights and
Rule of Law indicator occupies an equal place among all other indicators, taking into
account the characteristics of the political regime (authoritarian or democratic) and
the protection of basic human rights, such as freedom of speech, civil and political
freedoms, etc. There is no substantial research on the interdependence between FSI
and the extent of human rights protection, but it could be argued that countries with a
high FSI have insufficient control over violence against their citizens or the high
levels of poverty and marginalization among their populations which are evidences of
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non-compliance with the basic human rights. In earlier UN conventions, the civil and
political rights were treated separately from economic, social and cultural rights, but
modern research examines them in a complex and traces their interdependence. [7]
Interdependence between the FSI and human rights protection in the
fragile states
Having in mind the annual editions of the FSI, it is not difficult to
establish a direct interdependence between a country's high FSI and its high Human
Rights and Rule of Law index, i.e. the more unstable a country is, the more
problematic it is to protect human rights in it. In the 2023 edition of the FSI, based on
data for 179 countries for 2022, the 10 countries with the highest FSI are listed in
Table 1 below:
Table 1
Countries with highest FSI and respectively highest index on the Human
Rights and Rule of Law indicator — 2023 edition

State Place Total Index
in the index Human Rights
ranking and Rule of

Law

Somalia 1 111,9 9,0

Yemen 2 108,9 9,6

South Sudan 3 108,5 8,7

Congo Democratic 4 107,2

Republic 9,3

Syria 5 107,1 9,1

Afghanistan 6 106,6 8,7

Sudan 7 106,2 9,2

Central African 8 105,7

Republic 9,1

Chad 9 104,6 8,4

Haiti 10 102,9

0 8,7

Source: Fragile State Index powered by the Fund for Peace 2023.
https://fragilestatesindex.org

The data in the table clearly demonstrate that a high index of instability
of a country signals problems in observing the rule of law and the protection of
human rights. 6 of the countries in the top 10 on the FSI have serious problems with
the protection of human rights, registering an index above 9 on a 10-point scale. In
the 2023 edition of FSI we can see also some indicative examples of non-compliance
with the human rights and the rule of law. For example, Iran ranks 40th in instability
out of 179 countries with an overall index of 87.0, but ranks first in the Human
Rights and Rule of Law indicator with an index of 9.9 out of 10. This means that the
authoritarian regime in the country does not guarantees human rights protection and
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respect. The situation is similar with North Korea - 38th place in the ranking and 9.4
index on the Human Rights and Rule of Law indicator. In the context of the war
between Russia and Ukraine, a comment can also be made on the position of Russia,
occupying 53rd place in the FSI, but registering an index of 9.3 on the Human Rights
and Rule of Law indicator.

The data from the 2023 edition of the FSI about the countries with the
highest index on the Human Rights and Rule of Law indicator is confirmed by the
2022 Annual Human Rights Reports. [8] In these reports the state of the human rights
protection is commented in the light of the international law and the Universal
Declaration of Human Rights. It is important to say that the countries with the highest
Human Rights and Rule of Law Index in the 2023 edition of the FSI, mentioned
above, are among the examples of the countries with the greatest problems in the area
of human rights protection, commented in the Annual Human Rights Reports. First of
all, the violence and causing death of innocent people by Russia during its war with
Ukraine is commented on. A particularly indicative example mentioned in the Annual
Human Rights Reports 2022 is about the brutality and violence of the regime in Iran
in suppressing the peaceful protests in the country caused by the tragic death of
Mahsa Jina Amini as a result of the actions of the so-called "moral police”. In this
case, the right of expression and religion of Iranians are severely violated. Next, the
decree of the Taliban in Afghanistan, which forbids women employees of non-
governmental organizations from working in their workplace, is commented on. This
decree threatens millions of Afghans whose survival depends on humanitarian aid.
The report for Syria describes how the regime continues to imprison, torture and kill
political opponents, human rights defenders and journalists. Over 154,000 people
remain missing or unjustly detained by the regime, ISIS and other parties to the
conflict.

The concurrence of the data in the two reports cited above on countries
with the highest levels of rule of law and human rights abuses shows that the FSI is a
reliable tool for signaling the riskiest areas in a particular country that may pose a risk
for the international security as well.

Not by chance, based on the data in FSI, in the spring 2022 the Biden
Administration issued the Global Fragility Act's (GFA) directed to four priority
countries - Haiti, Libya, Mozambique and Papua New Guinea, and one region -
Coastal West Africa. The Fragile States Index (FSI) was critical in this selection
process with its evidence-based quantitative data. The FSI will also be essential in the
process of monitoring the GFA implementation. If the GFA's strategy is successful, it
will become the norm in all U.S. foreign policy strategies for conflict-affected and
fragile states.

Conclusion

In summary, the general conclusions of the 2023 edition of the FSI can
be summarized, in confirmation of the empirical value of this instrument.

o According to FSI 2023, the five most fragile countries are Somalia
Yemen, South Sudan, Congo Democratic Republic and Syria, With the exception of
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South Sudan, which was not an independent country until 2011, and Syria, these
countries have been among the top 20 most fragile since the FSI started in 2005, with
protracted and recurrent crises, which don’t allow a prospective democratic
development.

o There is a growing erosion of the public confidence in the democratic
institutions as well as an increase in the social and political polarization in both rich
and poor countries across the globe, which causes a growth of the authoritarianism.

o In the past research, the state fragility has been interpreted as
phenomenon that has to be mitigated in the developing world in order not to be
spread to the rich countries. Nowadays, however, it can be stated that the fragility can
flow both ways. Examples of this are that the war in Europe can lead to food crises in
Africa and a pandemic can be easily spread from North to South. The fragility must
be addressed everywhere with strategies for social and political cohesion and
inclusiveness.
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OCKAPXEHHS PIIIEHbD, {1 Y4 BE3ISIJIBHOCTI, 11O
CTOCYIOThCA BUBOPUOI'O MTPOLIECY B YKPAIHI

APPEALING DECISIONS, ACTIONS OR INACTIONS RELATED TO
THE ELECTION PROCESS IN UKRAINE

Abstract. The article examines the problem of appealing decisions, actions or
inactions related to the election process. It is indicated that in the election process,
controversial situations that require prompt resolution are inevitable, as the election
process is a temporary and fleeting phenomenon. The Election Code of Ukraine
guarantees the right to appeal decisions, actions or inactions related to the election
process to the court or election commissions. It is emphasized that the judicial
procedure for resolving election disputes has a priority character in comparison with
the consideration of these disputes by election commissions. A comparative analysis
of the norms of the Election Code of Ukraine and the norms of the Code of
Administrative Procedure of Ukraine was carried out in the part of the subject of the
court appeal, which made it possible to follow up some problems related to the use of
certain terms and constructions, which requires the introduction of changes in the
mentioned normative legal acts in order to harmonize them, which will positively
affect the mechanism of protection of the rights and legitimate interests of the
subjects of the election process. Attention is drawn to the fact that the exact and
unwavering observance by administrative courts of the norms of the Code of
Administrative Procedure of Ukraine during the consideration of disputes regarding
legal relations related to the election process is an indispensable condition for
ensuring their correct and prompt resolution in order to protect the rights, freedoms
and interests of voters and other subjects of the election process.

Keywords: elections; election process; human rights; appeal of decisions,
actions or inaction; Code of Administrative Procedure; Election Code of Ukraine.

KoHcTuTyiiiiHo BU3HaYeHa Ta 3aKpilieHa cucTeMa (pyHJIaMeHTaIbHUX MPaB Ta
cB00OJ 0coOHM, YITKE MPABOBE 3aAKPIIUICHHS TapaHTId iX peanizaiii € BaKJIMBUM
KOMIIOHEHTOM y (hOpMyBaHHI IPOMAJSIHCHKOTO CYCHUIbCTBA. HasBHICTH HaJIEXKHOIO
MPaBOBOTO MEXaHi3My 3a0e3MeueHHs peani3alli cy0 €KTUBHUX MpaB JIIOJUHU Ja€
MiZICTaBM BBaXKaTH TaKi MpaBa JIEBUMH, 3aXUILEHUM Ta BKJIIOYUTH iX JO MPABOBOTO
CTaTycy ocoomu.

3mictoBHUH aHai3 HOpM KoHctutymii Ykpainu CBIAYMTH, [0 KOHCTUTYLINHHE
peryiioBaHHs  IHCTUTYTIB  Oe3MOocepeqHbOi  JEeMOKpaTii  30pi€HTOBAaHE  Ha
BUOKPEMJICHHSI MEXaH13MiB (DOPMyBaHHS TPOMaJTHCHKOTO CYCHUIbCTBA Ta peajizaiii
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npaBoCy0’€KTHOCTI HApOAYy 3 METOI0: 3a0e3NeyeHHs IMIUIaHTamii B Jep>KaBHO-
paBOBY JIACHICTh IHTEPECIB TpOMaASHUH, iX (IHTEPECIB) Y3rO/HKEHHS Ta
KOOpJWHAIlli; 3a0e3leueHHs TposBY BOJI Hapody, SAK dYepe3 (popMyBaHHS
IpEeACTAaBHUIILKMX OpPraHiB Jep)KaBU 1 MPUHHATTS HUMH BIAMOBIIHUX PIIIEHb, TAK 1
yepe3 NPUAHATTA pillleHb Oe3mocepeHb0 rpomMaasgHamu [7, ¢. 138-142].

VY mpaBoBiii aepkaBi BUOOpPH MOKJIMKaHI TapaHTyBaTH BOJIO HapoJIy Ta €
000B’SI3KOBUMHU €JIEMEHTaMH JIEMOKPATUYHOTO CycHiIbcTBA. Bubopu € HeBil’eMHUM
€JIEMEHTOM CYCH1IbHO-TIONITUYHOTO XXUTTA. Bin MPOTIECY 3aXHCTY TAPAHTOBAHOTO CT.
71 KOHCTI/ITyI_Ill VYkpaiHu 3arajibHOrO, PIBHOTO 1 NPSIMOrOo BHOOPUOTO IMpaBa
3aJIEKUTh CTYMIHb JEMOKPATHU3MYy TOJITHYHOTO pekuMy. OOMEKEHHS TOCTYITY 0
OCKap>KCHHsI PIllIeHHs, Jii 9i 0e3disUThHOCTI Cy0’ €KTa BJIAIHUX TOBHOBAKCHB, SIKUM
JOMYIIIEHO TMOpYIIEHHS BHOOpYMX TipaB, cBOOOJ ab0 3aKOHHUX 1HTEPECIB
IrpOMaJiHUHA, O3HAYAE MEePeXia 10 ABTOPUTAPHUX METOIB 3/11MCHEHHS BIIA/IH.

[TpuitnsarTss Bubopuoro koaexcy Ykpainu (nani — BKY) 3a6e3neunsio mimicHe
yHi(IKOBaHE 3aKOHOJABYE PEryJIIOBaHHS MIATOTOBKKA 1 TMPOBEIEHHS BUOOPIB,
cpusuio OUIbI TOBHIM peanizaimii BUOOpPYMX TIpaB TPOMAJISH, CTaOUIBHOCTI
BUOOPUYOTO 3aKOHOJABCTBA, JOTPUMAHHIO OCHOBHUX 3acajl JEMOKPATUYHUX BUOOPIB,
MOJIAJIBIIIOMY YTBEPKEHHIO IEMOKPATHYHOTO PeXKUMY B YKpaiHi [9, ¢. 148-163].

[IpaBo Ha OcCKap>KeHHs pillleHb, NI 4u OE3MISIIBHOCTI y MekaxX BHOOPYOro
npoLecy, no-nepiie, 3a0e3neuye IHTepec OKpeMoi 0coOU 1010 3aXUCTy MOPYLIEHOTO
MpaBa 4YM 3aKOHHOTO IHTEpeCy; Mo-Apyre, 3a0e3neuye BUIPABJICHHS HENOJIKIB Y
poOOTI OprasiB MyOJIIYHOI BJIaJU, CIPUSE TMONEPEIKEHHIO MOPYUIEHb 3aKOHHOCTI,
Jla€ MOXJIMBICTh BpaxyBaTu TOUYKY 30pYy OKpeMOi 0coOU B YINpaBIiHHI JEPKaBOIO |35,
c. 315-318].

TeopeTuko-npaBoBE TOCHIIKEHHSI OKPEMHUX ACTIEKTIB 3aXMCTy BUOOPUMX MpPaB
rpoMajsiH, MOpoOJeMu  aAMIHICTpAaTUBHOTO Ta  cyAoBoro (y  TOPAIKY
aJMIHICTPATUBHOTO CYJOYMHCTBA) OCKapKeHHS pillleHb, Aii Ta OE3MIsIBHOCTI Y
BUOOPUOMY TIpOIIECi BHCBITJICHI y mMpaisix 0ararboX YKpPaiHChKUX HAyKOBIIIB Ta
MPaKTHKiB, 30kpeMa: ABep ’sHoBa B.b., bakymosa O.C., bapa6ama O.I"., bauepikoa
0O.B., boponina I.JI., Bypomencekoro M.B., BeniciaBcpkoro @.B., XKXymmana M.B.,
3enennoBa A.b., Kanruenko C.B., Kisanosa C.B., Kmroukoscekoro FO.b., Komicauka
B.I1., Kpusenko JI.T., Op3zix M.IL., Ilepenemoka B.I"., IToropinka B.®., Camcina
LJI., Cepatoka O.B., CmokoBuua M.I., CtaBuiituyk M.I., Crykanenka B.A., Temenko
T.B., Toguku F0.M., ®purpkoro O.®., [llanopaia B.M. Ta iH1mx.

Opnnak, micis BBeAaeHHs B Aito BKY, npoGnemaTuiii ockap)XeHHs pillieHb, T1i
gy Oe3MIsUIbHOCTI Y BHOOpYOMY Mpolecl He MPUAICHO HAJIEKHOI yBard, a TOMY
I'PYHTOBHI HayKOBI1 HalpaltOBaHHs B IbOMY HampsiMi IOKHU BIJCYTHI.

Merta nociipKeHHs MoJsrae y JOCTIKEHHI MEXaHi13MIB OCKAap>KEHHS PIIICHb,
i yu Oe3AISUIbHOCTI, IO CTOCYIOThCS BHOOpPYOro mpouecy B YKpaiHi, MOIIYKY
ONTUMAJIBHUX NMUISIXIB YCYHEHHS MPOTAJIUH y aJIMIHICTPATUBHOMY CYJIOYUHCTBI 11010
OCKap)KeHb pillleHb, I 4YM OE3MIsIIBHOCTI CyO’€KTIB BHOOpPYOTO TMPOIIECY,
BUKJIQJICHHS BIACHOTO OAa4eHHSI MEXaHi3MIB 3aXHCTy OCOOW Ta TIOHOBJICHHS i1 MpaB y
BHOOPUOMY MPOIIECI.

HempaBunbHe 3acTocyBaHHS HOPM BHOOPYOrO 3aKOHOJABCTBA abo ix
MOPYIIEHHSI € TMiJCTaBOI0 BUHUKHEHHS BHOOPYOTO CIOpPY, AJS BUPIMIEHHSA SKOTO
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HeoOXiJiHe BTpy4YaHHS 330BHI, a caMe€ JepkaBU B 0CO01 BIJNOBIIHHUX OPraHIB.
3aBAaHHSAM [IUX OPraHiB € 3aXUCT Cy0’ €KTUBHOTO MpaBa ILISIXOM 3aCTOCYBaHHS HOPM
mpaBa, TOOTO HIISXOM MPUBEACHHS (PaKTHYHOI MOBEIIHKU CYO’€KTIB Y BIAMOBIIHICTD
10 ii mpaBoBoi Mojeni [5, ¢. 315-318].

OckapxeHHsI TOpYIIeHb BHOOPYMX NpPaB Ma€ BAXKIWBE 3HAYCHHS, OCKUIbKU
3a4inae KOHCTUTYIIMHI TOMITHYHI TipaBa. Ilpu BupilieHHI BHOOPYHUX CHOPIB
BIIOyBa€eThCcsl  O€3MOCEpe/IHId  3aXUCT TpPOMAJsHAMU CBOTO  TapaHTOBAHOIO
Kouncturyiero Ykpainu npaBa obupatu Ta OyTH 0OpaHUMHU JO OpTaHiB JAep KaBHOI
BJIaJM Ta MICIEBOTO CAMOBPSAYBAaHHSA, a TaKOX IHIIMMH CyO’€KTamMH BHOOPYOTO
IPOIIECy CBOIX Cy0’ €KTUBHHUX mpaB [5, c. 315-318].

Posrnsang  BuOopumx cmopiB  0OyMOBIIEHO TPAaBOBOIO TMPHUPOAOCI0  IIHX
IOpUIMYHUX KOH(QIIKTIB. CrpaBu 3 BHUpPINIEHHS BUOOPYHMX CIHOpPI TOPKAKOTHCA
1HTEpECIB BCHOI0 CYCHUIbCTBA, OCKIJIBKM BIJ PILIEHHS MO HUX 3aJIEKUThH peanizamis
KOHCTUTYLIIHHOTO IpaBa rpoMajsiH obupatu Ta Oyt oOpanumu. [IpaBoBa mpupona
BUOOpPYOr0 CHOPY BHU3HAYAETHhCS MYyOIIYHO-TIPABOBUM  XapakTEpoM BHOOpUHX
MPaBOBITHOCUH, OCKUIBKM BOHU (OPMYIOThCS B 0COOJMBIN cdepi CycHiIbHOTO
KUTTS, 0 BU3HAYA€ Hayala, siKl JIeKaTh B OCHOBI (JOPMYBAHHS OpTraHiB Jep KaBHOI
BJIa/IM Ta MICLIEBOTO CaMOBPSIIYBaHHS Ta PETYJIOIOThCS KOHCTUTYIIHHO-IIPaBOBUMHU
HOopMamH [5, ¢. 315-318].

B ykpaincbkoMy BHOOpUYOMY 3aKOHOJABCTBI CKJlayacs OaraTopiBHEBa cHUCTEMa
BUPILIEHHS CMOPIB, 1110 BUHUKAIOTh Y BUOOpPUOMY Tpolieci (OCKapKEeHHs PIllI€Hb, 1
g Oe3A1sUIbHOCTI CyO’€KTIB BHOOPYOro MpoLECcy A0 aAMIHICTPaTUBHOTO CYAY,
LenTpanbHOi BUOOPUYOI KOMICii, OKPY>KHOI Ta TEPUTOPIadbHOI BHOOPUMX KOMICIil)
(ct. 65 BKY) [2]. Bognodac BBaka€ThCs, IO Taka CKJagHa OaraToOlHCTaHIIHA
CUCTEMa € OJHHUM 3 HEAOJIKIB y BUPIIICHHI BUOOpYMX CNOPIB B YKpaiHi, aaxe
3aBXK/U ICHY€ MMOOOIOBAHHA Ta PEANbHUN PU3UK 3BEPHYTHUCS 10 HEHAJIEKHOTO OpTaHy
Ta BTPATUTH 3MOTY 3aXUCTHUTH CBOE MmpaBo [5, ¢. 315-318; 6, ¢. 157-167].

Ax 3asznauanocs, BKY rapantye mnpaBo Ha OCKapKeHHS PillleHb, MIA YU
0€3IisITLHOCTI, 110 CTOCYIOTHCS BHOOPUOIro MpOIECy A0 CcyAay abo A0 BUOOpYHX
koMiciil. [Ipu mpoMy CynoBuii Ta aAMIHICTPATUBHUMN MOPSAJOK BUPIIMICHHS BUOOPYHX
CIOPIB BIAPI3HSAIOTHCS KOJOM CYO’€KTIB, SKi MalOTh MpaBO Ha OCKap>KECHHS,
IpPEeIMETOM OCKap>KEeHHs, MOPSAKOM pO3IJISAYy 3asB, IOPUIMYHUMHU HACHiIKaMU
MPUHHATUX PIIIEHb.

Ha BigMiHy Bij 6araTboX KpaiH, Jie nepeadadeHo, o JIUIIE MCisl OCKapKEHHS
B QIMIHICTPaTUBHOMY MOPSAKY MOXHA 3BepTaTUCs 110 cyny, KoHcturynis Ykpainu i
BKY rapaHTytoTh MOXJIUBICTh 0€3MOCEPEIHBOT0 3BEpHEHHs A0 cyny. OTxke, ocoda
Ma€ MpPaBO CaMOCTIMHO BHU3HAYaTH, KM MEXaHI3M 3aXHUCTy BHOOpPUMX MpaB i
BUKopuctatu [8, c. 195-201].

Pa3zom 3 TuM, ciijl MaTH Ha yBa3i, IO CYJOBHUI MOPSIOK BUPIIIEHHS BUOOPUYUX
CIIOpIB Ma€ TPIOPUTETHUN XapaKTep y TMOPIBHSAHHI 13 PO3IISAOM IHUX CIOPIB
BUOOpuMMH  KoMicisMu.  [IpioputeTHiCTP  CyAOBOi  MpoIEeaypu, 30Kpema,
MPOSIBIISIETHCS 1 y TOMY, IO PIIIEHHs BHOOPUYOI KOMICii BHUIOTO PIBHS MOXE OyTu
ockapkerne 1o cyny. Kpim toro, y BKY ckasano, 110, SKIo «3a aamiHiCTpaTUBHUM
MMO30BOM CY/IOM BiJIKPUTO TPOBAKEHHS 1 TUM CaAMUM CYO’€KTOM 3 TOTO K TUTaHHS 1
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3 TUX JXK€ MIACTaB MOJAHO CKapry 10 BHOOpuUOi Komicii, BHOOpYa KOMICis Miciis
OTPUMAaHHS TOBIJOMIICHHSI CyAy MPO BIAKPUTTS MPOBAKEHHS MPUIUHSE PO3IIIS
ckaprm» (4. 5 ct. 63 BKY).

binbme toro, BKY nepen6aunB BUManKu, KOJH JIMILE CYJ MOXKE PO3TIsSIaTH
BuOOpumii crip (4. 2 ct. 64 BKY) [2].

CraHOBNIEHHSI TPABOBOrO 1HCTUTYTY aJAMIHICTPATHUBHOI IOCTHIT B YKpaiHi,
HaOpaHHs ynHHOCTI KojaekcoM aaMiHICTpaTHBHOTO CYJAOYMHCTBA YKpaiHu (mam —
KAC Vkpainu) crtamu oOJHUMHU 3 1HTerpaTMBHHX (DakTopiB y ¢opMyBaHHI Ta
CTaHOBJICHHI aJMIHICTPaTUBHO-TIPOIIECYAIbHOT (POpMHU 3a0e3NeueHHs] HEeyXUIBHOTO
JOTPUMaHHS ¥ 3axUCTy IMpaB, CBOOOJ Ta OXOpPOHIOBAaHUX 3aKOHOM IHTEpECiB
¢b13uuHuX 0C10, MpaB Ta OXOPOHIOBAHUX 3aKOHOM 1HTEPECIB IOPUIUYHUX 0C10 y cdepi
myOJIYHO-TIPABOBUX BIJHOCHH Bl TOPYIIEHb 3 OOKy CyO’€KTIB IMyOII4HOIO
aaMiHicTpyBaHHs [1; 7, ¢. 138-142].

Yactuna 1 ct. 55 Konctutyii YKpainu rapanTye npaBo Ha OCKap>KeHHs B CY/I1
pileHb, nii 4yu Oe3disUIbHOCTI OpraHiB JIep>KaBHOI B/, OpPraHiB MICIIEBOTO
CaMOBPSAYBaHHS, IOCAOBUX 1 cITy>k00BUx oci0 [1].

Koucrurymitnuit Cyn Ykpainu gaB odimniiiHe TiiymadeHHs ct. 55 Konctutyii
VkpaiHu, BUPIMIMBILK, L0 «KOKHOMY TapaHTYeTbCS 3aXUCT IpaB 1 CBOOOA Y
cynoBoMmy mnopsaky. Cyn He Moe BIAMOBUTH B NIPaBOCYI, SIKIIO T'POMAJSHUH
VYkpainu, 1Ho3emelb, ocoba 0e3 TpoMasHCTBA BBaXKalOTh, 110 1X MpaBa i cBoOOAU
nopymieHi abo TOPYIIYIOThCS, CTBOPEHO ab0 CTBOPIOIOTHCA MEPEImIKOAN IS 1X
peanizaliii abo MaroTh MiCIle 1HII YIIEMJICHHS TIpaB Ta cBoOoa» [4]. Ile monoxxeHHs
BHUCTYIIA€ BAXKJIMBOIO HOPUAMYHOIO TapaHTIEl0 peanizamii MOJITHYHUX IMpaB, LIO
PO3TISAAOTHCS.

OCKinbKM 3BEPHEHHSI 70 CyAy 3a 3aXHCTOM BHOOPUYMX IpaB Ma€ OCOOIUBY
MPaBOBY NPUPOJYy, 3aKOHOJABIIEM, Y 3B’SI3Ky 3 HEOOXITHICTIO OUIbII YITKOTO M
CHUCTEMHOT0 PETYJIOBaHHS IIMX IPABOBIJIHOCHH, BHOKPEMJICHO BIJMOBIIHI CTaTTI
3akoHy (ctarTsimu 273-279 KAC VYkpainu BCTaHOBJIEHO OCOOJMBOCTI PO3TIISITY
BUOOPUYMX CIIOPIB aJMIHICTPAaTUBHUMH CyJaMH, HOPMH BKa3aHUX CTaTeld €
crieniaJbHUMHU TIOPIBHIHO 3 iHIUME HOpMamu Kojekcy) [9, c. ¢. 148-163].

[{Bipkyn FO.I., mpoBiBmM aetanbHuii anami3z nonoxedb KAC Ykpainu momo
OCKap KEHHS pIllIeHb, A1 4M Oe3[1sUIbHOCTI Yy BUOOPUYOMY TpOIIECi Ta MPaKTUKY iX
BUPIIICHHS, IIHIIOB OOTPYHTOBAaHOTO BHMCHOBKY, IO YHHHE aaMIHICTPATUBHE
3aKOHOJIABCTBO BUKJIIOYAE KOMIIETEHIII0 CYAIB Ha TI€BHE KOJIO MPaBOBIJHOCHH,
MOB’si3aHMX 13 BHUOOpamu. Bu3HaueHU! MOpAIOK 3BEPHEHHS 10 aJAMIHICTPATUBHUX
CyliB Ta TMOPSAIOK 3AIMCHEHHS aIMIHICTPATUBHOTO CYJOYMHCTBA MEPEIIKOKAE
JI€EBOMY CYJIOBOMY KOHTPOJIIO 3a JIETITUMHICTIO BCTAHOBJIEHHS pe3yJIbTaTiB BUOOPIB
micasi iX 3aBeplleHHsA. MexaHi3M BIJHOBJICHHS MOPYUIEHUX IMpaB Ta IHTEPECIB
cy0’€KTIB BIJMOBITHUX MPOIIECIB M03a iX MEKaMH y 3aKOHOJIaBCTBI HE Mepen0aueHUit
[9, c. c. 148-163].

AHami3 CcyA0BOI MPaKTUKA PO3IIIAAY Ta BUPIMIEHHS aIMIHICTPATUBHUMU
CyllaMH CIIpaBax IMOJO0 OCKapKEHHS pillleHb, Aiii a00 Oe3isIIbHOCTI Yy BUOOPUOMY
Ipoleci CBIMYUTH MPO HAsABHICTh BUMAJAKIB HEOJHAKOBOIO 3aCTOCYBaHHS HOPM
MaTepiabHOTO Ta NPOLECYaJbHOTO0 TpaBa MiA Yac pO3MIsAAy W BHUPIMICHHS
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BIMOBIAHUX MyOMiuHO-IpaBOBUX cropiB [9, c. c. 148-163]. Came ToMy AOLIIBHO
nopiBHsATH BuMoru Hopmu BKY ta Hopmu KAC Ykpainu.

BKY ta KAC VYkpainu MaioTh OJHAKOBY IOPUJIUYHY CHITY, SIK YMHHI 3aKOHH
VYkpainu, TOMy TpakTUYHE BUPILNICHHS CYNEPEYHOCTEH, IO ICHYIOTh MIXK HHUMH,
yckiagHene. [Ipu BupillieHH] 3a3Ha4yeHUX KOJIi31i CJiJlT BUXOJIUTH 13 TOI MO3MIT, 110
3TITHO TPABOBOTO MPHUHIMIY 3aCTOCYBAHHS 3aKOHOJABCTBA CEpell HOPMATHUBHO-
IIPaBOBHX aKTIB OJHAKOBOI IOPUJIMYHOI CHJIM TPIOPUTET MA€E TOM, IO NMPUHHATHMA
Ti3HIIIE.

KAC Vkpainu — 1e 3aKk0HOJIaBUMH aKT, 0 OYB CIEMIaIbHO PO3pOOICHUM IS
3aXUCTY 1 3a0e3MedYeHHs mpaB, CBOOO Ta 1HTEPECiB TPOMAJSH Ta IOPUIUYHUX OCIO
Bil MOpylmieHb 3 OOKy CyO’€KkTiB myOiiyHOI BIaaAd, y TOMY UHCIl y Takid
cenudiuyauii cdepi MpaBOBIIHOCHUH, K BUOOpuui mporec [5, ¢. 318-318]. 1106
YHUKHYTH KOJdI31i HOpPM IpaBa Ta HEMOPO3YMIHb y MPAaBO3aCTOCYBaHHI, 30Kpema
KOH(ITIKTY ropucnukiii, Ha aymky LIBipkyn HO.l., mpaBuia ockapxeHHS 1O CyIy
pillieHb, N1 a00 Oe3MIIBHOCTI OyAb-SKOro cy0’€KTa BIAaJHUX MOBHOBAKEHb MAaIOTh
PEryJIIOBATHCS BUKJIIOYHO HOPMaMH MPOIECYalIbHOTO TpaBa 1 HE AYyOIIOBaTHUCS Y
HOpMax MaTepialbHOTO TMpaBa BIAMOBIIHMX 3aKOHOJABYMX akTiB [9, c. 87-
91].MoxuBO came Jyisl TOTO, a0M YHUKHYTH HEMPUITYCTUMO1 KOHKYPEHIIIi MPaBOBHUX
HOpM, YacTuHa 2 cT. 63 BKY BcTaHOBiIEHO, IO OCKAap»KEHHS PillleHb, I YU
0€3A1sUIbHOCTI, 110 CTOCYIOThCSI BUOOPYOTrO MPOILIECy, A0 Cyay, a TaKOX pO3IJIA] Ta
BUPILIEHHS CIIPaB CyJIOM 31MCHIOIOTHCA B OPsiAKY, Bu3HaueHoMy KAC Ykpainu.

[lincymMoByroUM BHKJIaJ€HE, MOXHA 3pOOMTH TaKli BUCHOBKHM: TOYHE Ta
HEYXWJIbHE JOJEpKaHHs aaMiHicTpaTUBHUMHU cynamu HOpM KAC Ykpainu mijg yac
pO3TJIsiy CHOPIB IIOAO MPABOBIIHOCHUH, MOB’SI3aHUX 3 BUOOPYHUM IIPOILIECOM, €
HEOJMIHHOIO YMOBOIO 3a0€3MEU€HHs iX MPABWJIBHOTO 1 IIBUAKOTO BHUPIIICHHSA 3
METOIO0 3aXHCTY MpaB, CBOOOJ] Ta IHTEPECIB BUOOPIIIB Ta IHIINUX Cy0’ €KTIB BUOOPUOIO
mpoiiecy. be3CyMHIBHOIO 03HAaKOK JIEMOKPATUYHO TPOBEIECHUX BHUOOPIB €
rapaHTyBaHHS 3aKOHOJABCTBOM MOXJIMBOCTI OCKAap>K€HHsI TOPYIIEHb BUOOPYUX
npouenyp. IlpoBamkeHHss y copaBax IIOAO OCKap)KEHHs pilieHb, Al abo
OC3MIIsUTPHOCTI 'y BHOOpUYOMY TIpOIleCi € OJHMM 13 BHIIB TPOBAKCHb B
aJMIHICTPATUBHOMY IPOIIECI.
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3AI'PO3U TA IEPCIIEKTUBH EJIITAPU3MY B YMOBAX
JTEMOKPATII

THREATS AND PERSPECTIVES OF ELITISM IN DEMOCRACIES

Abstract: Elitism persists in contemporary society, posing threats to
democracy. It fosters inequality in power access, distribution, and societal
development. Elites detach from citizen needs, fostering corruption and social unrest.
Historical and modern examples illustrate elitism's detrimental impact, including
political dynasties and corporate influence. Future risks include heightened
inequality and social instability. Combatting elitism demands transparency, equitable
governance, and civic empowerment to uphold democratic principles.

Key words: elitism, democracy, social inequality, power, corruption, politics,
civil society, transparency, stability.

JIyst cy9acHOTO COIaIbHOTO OYTTS BCE III€ TpUTaMaHHE iICHYBaHHS (DEHOMEHY
emitapusMy. SIK coliagbHE SBHUIIE, SKE XapaKTePU3YETbCS BHOKPEMJICHHSIM Ta
MPUBLICIOBAHHAM JESKUX COLIAIbHUX TPy, 110 HAJUICHI YU TO (POPMaIbHOIO, YU TO
pealIbHOIO BIAJ0I0, BIUTMBOM Yy CYCHUIBCTBI — MAalOTh BHIIMI COLIaJbHUI CTaTyc,
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EKCKJIIO3UBHI IIpaBa — eNIiTapu3M MOXKE€ MAaTU MPOSIBU y HAMPI3HOMAaHITHIIINX cepax
KUTTS: €KOHOMIKA, KyJIbTypa, OCBiTa 1, HACAMKiHEllb, ITOJIITHKA.

ComianpHO-(inocodchka KOHIEIIIS, eIITapu3My 3aKjIaJae Mol CyCHiIbCTBa
Ha ety 1 Macy. IlomiTosioriyHa KOHIIEMINiS, sSKa aKICHTYE yBary Ha BJIaJIHUX
BITHOCHMHAX, TaKOX Iepeadavyae HasBHICTh JIBOX CTOPIH: KEPYIOUMX Ta KEPOBAHUX.
B3aemMuHu MK HUMH XapaKTepU3YIOThCS ACHUMETPUYHICTIO, TaK SIK KUIbKICHO
MaJjIouKCeNlbHA Tpyla KEPIBHUKIB 3/1MCHIOE ICTOTHMM BIUIMB Ha XHUTTA KUJIBKICHO
YHCeNbHUX MepeciuHux rpomanasH. L kepyroda MEHIIICTH 1 € eniTor. B mmpokxomy
MOJIITOJIOTIYHOMY KOHTEKCTI IIMM TEPMIHOM TI03HAYal0Th BIHOCHO 3aMKHYTHUN
CYCIUIBHHM TPOIIAPOK, IO KOHTPOJIIOE HOTO OCHOBHI TMOJIITHKO-CKOHOMIYHI Ta
KYJBTYpPHI PECYPCH.

OaHuM 13 BYEHHX, SKI JOCHIKYBaIM MpPOOJIIEMHU €ITapu3My B yMOBax
nemokparii, € Podeptr Mixenbc. ¥V cBoill po6oTi «IlomiTuyHi maptii: AOCTIAKEHHS
JIEMOKpaTii Ha OCHOBI CHUHTE3y OpraHi3amiiiHoi Teopii» BHUCIOBHUB KOHIICTIIIIO
«3aKOHY 3aJIeKHOCT1 301Ty», BIJIOMOTO TaKOX K «3aKOH 3aJI€KHOCTI OJirapxii», zie
BiH CTBEp/KyBaB, IO HABITh Y JICMOKpPAaTHYHUX OpraHi3allisx Biaja HeBOJaraHHo
KOHIEHTPY€ETHCS B pyKax €NiTH.

VYKkpaiHChbKI BY€HI TaKOX 3BepTajud yBary Ha Ii¢ nuTanHsa. Hampukian,
noitosor IBan Jlumncuup, KUl 1OCHIIKYBaB yKpaiHChKE CYCHIIBLCTBO Ta MOJITHYHI
IPOLIECH, aHAII3yBaB €JIEMEHTH eNITapu3My YKpaiHChbKOi JemMokpartii. Takox BapTo
3raJlaTi YKpaiHChKHUX TMOJIITOJIOTIB 1 COII0JIOTIB, SIKI AKTUBHO JOCHIKYIOTh MTUTAHHS
JIEMOKpaTIii Ta eJiTapu3My YKpaiHChKOIO CyCHUIbCTBa, TakuXx sk Onekciii ['apanb Ta
HOpiii IlleBuenko.

YMOBH PO3BUTKY CyCHUIBCTBA B paMKax MPaBOBOI Jep>kKaBU MependadaroTh
(YHKLIOHYBaHHA JIEMOKPAaTUYHOTO TMOJITUYHOTO PEXHUMY, 3a SKOI0 €IUHUM
JDKEPEJIOM BIIaJM BU3HAETHCA HApOJ, a cama Blaja 3[IHCHIOETHCS 3a HOTO BOJICIO 1 B
foro inTepecax. Jlemokpariss HeMOXKJIMBa 6€3 MePMaHEHTHOTO MIATPUMAHHS OajaHCy
MDK MpaBaMu Ta BIAMOBIJAIBHICTIO, alie eNITapu3M, MOXKE TIOPYIIUTH 11ei Oananc Ta
MMOXUTHYTH T1ABAJIAIN JEMOKPATIi.

Hacammnepen, enmitapusm,sik SBHIIE, MOPOJKYE HEPIBHICTH B JOCTYI [0
3MIMCHEHHS BJIaJW, PO3MOJIITY PECypCiB Ta BH3HAYEHHS BEKTOPIB PO3BUTKY
CycIiabCcTBa. B yMoBax nemMokpatii KOXKHOMY TpOMaJiHUHY Mae OyTH HaJaHO PiBHI
MOJIMBOCTI JUIsI Yy4acTl Y TOJITUYHOMY TIporieci. AJie eliTapHi CTPYKTYpPH MaioTh
MOJKITUBICTh TIEPEIIKOKATH IbOMY, KOHIICHTPYIOYH BIIaAy, BCTAHOBIIOIOUN HEPIBHI
npaBuia rpy, 1o 3arnepevyBaTuMe NPUHLIKIN PIBHOCTI Ta CIPABEIJIMBOCTI.

[lle onHiero 3arpo3oro, SKy CTBOPIOE €JITapu3M B yMOBaxX JI€MOKparTii, €
CHOpUSIHHS KOPYILIi Ta HeJoCTaTHIM mpo3opocti. EmiTapHi rpynu mnparHyTh
BUKOPUCTAaTU CBIM BIUIMB JJii CTBOPEHHS cOOl MepeBar B YMOBAaX KOHKYPEHIIIi
IUISIXOM BHUKOPUCTAHHA KOpyNuUidHMX cxeMm. Takuil craH pedell HeraTuBHO
BIIOOpaKa€ThCS HA JIOBIpI TPOMAASH 1O I1HCTUTYTIB JEp)KaBHOI BIaau Ta
JENETITUMY€E THCTUTYTH IEMOKPATUYHI.

Hacamkinens, emnmiTd, M0 HE MNPEACTABISIOTh CYCIUIBCTBO Yy BCId HOTrO
PI3HOMaHITHOCTI, BIIOKPEMITIOIOTHCS BiJ] pealbHUX MpoOJieM Ta MoTped rpoMajsH,
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MOPOIKYIOTh JTIHCHICTh y SIKI ITHOPYIOTBCSA 1HTEpECH IIMPOKUX Mac HaceleHHS,
3arOCTPIOIOTHCS COIiaIbHI KOH(ITIKTH.

IcTopis mokasasia HaM, SIK €NITapHI CTPYKTYPH CTaBAIM MPUUYMHOIO CEPHO3HUX
npoOjieM B CycHuUIbCTBI. [IparHeHHs emiTapHUX CTPYKTYp 10 30€peXeHHS CBOEI
BJIaJM, MPUBLIEIB 1 BIUIUBY, JO OOMEXEHHS JOCTYIY 10 MOJITHYHOI BIAIU IS
IPOMaJIsIH, TIPU3BOJAMIIO JIO COIIAJIbHMX BUOYXIB, peBOIONIN Ta BoeH. CydacHICTh
TaKOXX He Mo30aBiieHa MPUKIAIB JECTPYKTUBHOTO BIUIMBY e€IiTapu3My B yMOBax
aemokpartii. lle 1 BIIMB KOpHMOpaTUBHUX JOOICTIB HA MNPUHHATTS MOJITUIHHX
pilIeHb, 0 Biaxwisge (OKyC yBard BiJ MOTpeO TpOMaAsH 0 1HTEPECIB BEIHKHUX
kommnaHiii. Ile 1 QeHOMeH «HOMTUYHUX JUHACTII», J€ BIaJAHI [OCAaAU
PO3MOIUISIIOTECS MIXK OJIM3BKUMHU Ta MEPENAIOTHCA «y CIAI0K» BiJ MOKOJIHHS 0
MTOKOJIIHHS Y BY3bKUX CIMEMHHMX KOJIaX, IO MIJPUBAE OCHOBOIIOJIOXKHI JIE€MOKPATHYHI
MPUHIUIIN PIBHOCTI 1 CIIPABEIJIUBOCTI.

OanuMm 3 WMOBIPHUX CIIEHApiiB y MalOyTHhOMY MOKe OyTH TOJajbIle
3pOCTaHHS eiTapu3My y 3B'SI3KY 31 3POCTAHHSIM HEPIBHOCTI B CYCHUIbCTBI. SIKIIO
pecypcH Ta Biajna OyayTh KOHIIEHTPYBATHUCA B pPyKax OOMEXKEHOro KoJjia ocid, 1ie
MO>K€ MPU3BECTHU /10 MOIIMPEHHS OE3MOPAJTHOCTI Ta HEBJOBOJIEHOCTI CEpeJl IMUPOKHUX
Mac HaceNeHHs, M0 3aroCTPUTh COIiaNbHI KOH(MIIKTH Ta MiAipBe CTaOUIbHICTD
CYCH1JIbCTBA.

Jlist 3a0e3meueHHs CTIMKOCTI IEMOKPATUYHUX THCTUTYTIB HEOOX1JTHO aKTUBHO
MPOTUIIATA €JITapHUM TEHACHIISIM Ta CHPUATH PO30YAOBI CHOPABEAJIUBOrO Ta
pPIBHOTO  CyCHIIbCTBA.  3MIIHEHHS  MEXaHi3MIB  NPO30OPOCTi,  MIATPUMKA
IPOMAJTHCBKOTO CYCIIJIBCTBA, 3a0€3MeUeHHs €(QEKTUBHOI CUCTEMH BIaAU Ta
PO3BUTOK OCBITH - 1I€ JIMILIE JESKI 3 MOXKJIMBUX LIISAXIB OOPOTHOU 3 €IITapu3MOM Ta
3a0e3ne4eHHs CTaOUTbHOCTI Ta PO3BUTKY JIEMOKpATII.
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3BIJIHEHHSI 3 BINCBKOBOI CJIYKBH 3A CIMEVMHUMM
OBCTABUHAMM Y NEPIOJ JIi IPABOBOI'O PEXKUMY BOEHHOI'O
CTAHY B YKPAIHI: MIPAKTUKA TJIYMAUYEHHS 3AKOHOJABCTBA TA
CYAOBOI'O PO3I'JIAAY CHIPHUX IIMTAHDb

DISMISSAL FROM MILITARY SERVICE FOR FAMILY REASONS
DURING THE PERIOD OF MARTIAL LAW IN UKRAINE: THE PRACTICE
OF LEGISLATIVE INTERPRETATION AND JUDICIAL REVIEW OF
DISPUTES

Abstract: The article analyses the grounds for discharge of servicemen from
military service during the period of martial law. The author notes that among such
grounds, «family circumstances» occupy a prominent place. The list of «family
circumstancesy is enshrined in several legal acts of different legal force. It is noted
that although the list of family circumstances is quite extensive and covers a
significant number of different life situations, and its content is quite clear, in
practice there are often cases of different interpretation. Unfortunately, the «defectsy
in the interpretation of the provisions of the current legislation on the recognition of
certain «family circumstancesy as sufficient for the dismissal of a person from
military service during the period of martial law in the country create «threats» to
the exercise of the rights of servicemen, the exercise and protection of their private
rights, «threats» to their families, and the exercise and protection of public interests
when adopting administrative acts (as a response to reports from servicemen). This
state of affairs «complicates» law enforcement in the area of public service relations,
gives rise to public law disputes related to the relevant area of relations, and creates
a «threaty to the balance of public and private interests during the period of martial
law in the country. The author analyses the most common «defectsy in the
interpretation of the provisions of current legislation in terms of defining «family
circumstancesy as grounds for discharge from military service and formulates
recommendations for their possible elimination.

Key words: military service, serviceman, family circumstances, dismissal,
legislation, interpretation, court practice, legal regime of martial law, public law
dispute.

AxkrtyanbHicTh. B ymMoBax nii mpaBOBOTO peXHMY BOEHHOTO CTaHy B YKpaiHi
pOJIb 1 3HAUEHHS BIMCHKOBOI CIY>KOM SIK PI3HOBUIY MyOIIYHOT CIy>KOM HE TUIbKU HE
3MEHIIY€EThCS, @ W HABMaKH ICTOTHO aKTyalll3yeThCsl 3aiJisd 3a0e3leueHHs BiAciul
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30BHILIHIN 30poiiHIi arpecii, 3aXUCTy TEPUTOPIANBbHOI IIJIICHOCTI Ta HE3aJEKHOCTI
nep>xaBu. BogHouac, MoAckkuil (hakTop 00YMOBIIOE€ MOKJIMBICTH MOSIBH 0OCTaBHH,
K1 YHEMOXJIUBIIIOIOTh TNepeOyBaHHS 0COOM Ha BIMCHKOBIM CIy»kO01, IO aKTyalizye
NMUTaHHS YHOPMYBAHHS TIJCTaB JUIs 3BUILHEHHS 3 BIMCBHKOBOI CIY:XKOM y miepiona il
IIPaBOBOT'O0 PEKHUMY BOEHHOI'O CTaHy Yy JepikaBi, 13 THM, 1100 3a0e3nednTH OajiaHc
MDK TpPHBAaTHUMH IHTEpecaMu BIMCHKOBOCTYKOOBIS (OCKUIBKM MOBa #ae Ipo
CIMEHI O0OCTaBMHM) Ta TMyOJIYHUM IHTEpPECOM, Ha 3a0C3MEUCHHS SKOTO W
30pi€HTOBaHAa BIHWCHKOBa Ciyk0a. BaxxnmBuM € 3a0e3lMeueHHs «BHUCOKOI SKOCTI»
MOJIO’KEHb YMHHOTO 3aKOHOJABCTBA Y YacTHUHI (pikcallii mifcTaB JJjisl MOXJIHMBOTO
3BUTHHEHHST BIMCHKOBOCITYKOOBIIIB 3 BIMCHKOBOI CIIyKOM B OCOONMBHUI Tepiof 3a
ciMeiiHuMH  oOCTaBMUHAMHU JUIsl  JepXaBH, 13 THM, 1100 YHEMOXIJIUBUTU
PI3HOBApIATUBHI MIAXOAW MIOA0 TJIyMAdyeHHS HOro MOJIOKEHb, (POPMYBAaHHS Pi3HOL
MPAaKTUKK TPaBO3aCTOCYBAaHHA, B T.4. M CYIOBOi MPAKTHUKHA CTOCOBHO PO3TIISAY
CHIpHMX TMHTaHb Yy 3a3HaueHId cdepi CYCNUIbHUX BIIHOCUH, OCKUIBKH Y
IPOTUJIEKHOMY BHUMAJAKY MiJ 3arp0o30l0 ONUHSIOTHCA HE TIIBKM NPABOBUH CTATyC
BIMCBKOBOCITY»KOOBIIS, IpaBa 1 cBoOOaM ocoOu, Horo ciMm’s, ajle W jJepkaBa Ta
CyCIUJILCTBO B IiIoMy. BinmoBigHa mnpoOiemMaThKa iCTOTHO AaKTyali3yeTbCsl SIK
IPOJOBKEHHSAM il MPAaBOBOTO PEXUMY BOEHHOTO CTaHy B YKpaiHl y 3B’S3Ky 13
MOBHOMACIITAOHUM 30pOMHUM 30BHIIIHIM BTOPTHEHHSM, ajie W OHOBJICHHSAM
YHUCJIEHHUX II0JIO’)KEHb YWHHOTO BITYM3HSHOTO 3aKOHOJABCTBA Yy YaCTUHI 3acaj
BIMCHKOBOI CIIy>)kOM y Tmepiof] Zii BiANOBIIHOTO OCOOJIMBOTO MPABOBOTO PEXUMY, B
T.4. ¥ CTOCOBHO BHM3HAY€HHS MIJCTaB i1 3BUIBHEHHSA 3 BIHCHKOBOI CIyXKOU Yy
3a3HauYCHUN TMepioJ, a TakoX (HOPMYBaHHSM CYAOBOI MPAKTUKHU IIOAO PO3TISAY
BIJINOBIJIHOT KaTeropii cnipHux cnpas. Bce 1ie BuMarae norjimOieHoi yBaru CTOCOBHO
JOCTI/DKEHHST BIAMOBITHUX HOPMATHBHO-TIPABOBHUX IIOJIOKEHb, BHOKPEMJICHHS 1X
npoOJIEeMHUX THTaHb, B T.4. ¥ MOB’S3aHUX 13 «SIKICTIO» SIK HOPMAaTHBHO-TIPABOBUX
MOJIOKEHB, TaK 1 MPAKTUKU 1X TIyMAuY€HHs Ta 3aCTOCYBaHHS, a TAKOX 3a MIJCyMKaMU
Takoi poOOTH 13 (OPMYIIOBAHHSIM PEKOMEHIAIN 100 BIOCKOHAJEHHS 3MICTY
BIJIMOBIJIHAX TIOJIO)KEHb 3aKOHOJ/JABCTBA, YHI(iKallii MpaBO3aCTOCYBaHHS, IO 1 €
MeToro 11i€i  pobotn. CTymiHb JOCHIIKEHHS BIAMOBIIHOTO IIMTAaHHS BapTO
PO3IIIAIaTH, 13 YMOBHUM TIOJIIJIOM HOTO Ha JIEKIJIbKa YaCTHH, a CaMe: 3 OJTHOTO OOKY,
nmpoOJjemMaTuka TpaBa BIMCHKOBOI CIyXOW, B T.4. ¥ MIiJACTaB A ii 3BUILHCHHS,
NpPUBEPTAIOTh yBary BYCHUX-IOPUCTIB, MPOTE Yy TOJIe 30pY, B OCHOBHOMY,
MOTPAIUIAIOTh a00 K JIMINE TOJOXEHHS YHHHOTO 3aKOHOIAaBCTBa, ab0 K CyTO
TEOpPETUYHl TUTAHHS, TOB’SA3aHI 13 BU3HAYEHHSM OCOOJMBOCTEH BIAMOBIAHOTO
PI3HOBHY MyOIIYHOI CiIy»0u (Hanpukian, podotu A.bepnaua, B. [TammHcekoro, 1.
Mauentox, H. JlutBun TOIIO), 3 1HIIOrO OOKY, B HasgBHOCTI pPOOOTH IOPUCTIB-
MpaKTUKIB, TPHUCBAYEH] aHai3y OKPEMHUX CHIPHUX CIpaB, 0e3mocepeaHbo
MOB’SI3aHMX 13 BIICBKOBOIO CITY>K0010, B T.4. i MyOIIYHO-IIPABOBUX CIOPIB 3 MUTAHb
3BUIBHEHHS 3 MyOJIIYHOT CIYXOH, sIKI BXKE PO3IJIAHYTI B MOPSIIKY aAMiHICTPATUBHOTO
cynounHCTBa (Hanmpukiaja, podoru B. [lomimyka, O.Mapuenka, [.TogopoBuu ta iH.).
He 3Bakatoun Ha HasBHI KIJIbKICHI MMOKA3HUKH BIAMOBITHUX TEMATHYHUX POOIT, BCE
K Taku 1 0 LBOTO Yacy 1€ MUTAaHHS HE BTpavyae aKTyaJbHOCTI i HasBHI MpoOieMu
MPaBO3aCTOCYBaHHS BCE K TaKW CBIIYUTH MPO MOTPeOy OHOBJIEHHS HAyKOBOTO
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0asucy I YIOCKOHAJICHHS SK TIOJO0K€Hb YWHHOTO 3aKOHOJABCTBAa, TaK 1
dhopmyBaHHS YHI1(IKOBAHOI MPAKTUKHU HOTO 3aCTOCYBAaHHS.

Bapro mowaru 3 TOro, mO MIACTaABH MOXJIMBOTO 3BUIBHEHHS OCOOM 3
BIMCHKOBOI CITY)KOU 3a CIMEHHMMHU OOCTaBUHAMU IependadeHi y JEeKIIbKOX YHMHHHUX
HOPMATUBHO-TIPABOBUX akTax. Tak, 3rigHo 13 cr. 23 3akony VYkpainu «lIlpo
MOOUTI3aIliHy MATOTOBKY Ta MOOLTi3aIioy IepeadadeHo, Mo «B yMoOBax ii
3BUYANHOrO0 MPAaBOBOTO PEKUMY» («CTaHIapTHa, 0a30Ba MOJENb») HE MHiAJIATalOTh
MpU30BY Ha BIHCHKOBY CiIyXOy miJg yac MoOimizamii BiHCFKOBO3000B’si3aHI y pasi
HAsIBHOCTI «MEBHUX CIMEMHMX OOCTaBMH», a caMe: « ... Ha YTPUMaHHI SKHX
nepeOyBarOTh TpO€ 1 OuTbIe AiTe BIKOM A0 18 pOKiB», «OKIHKM Ta YOJIOBIKH, SIKI
CaMOCTITHO BHUIXOBYIOTh AWTHHY (fIiTei) BikoM 10 18 pokiB», « ... KIHKH Ta
YOJIOBIKU, OIMIKYHHU, MIKIyBaJbHUKH, MPUHMOMHI OaTbku, OaTbKHU-BUXOBATENl, SKI
BUXOBYIOTh JIUTUHY 3 IHBAJIIJIHICTIO BIKOM J0 18 pOKIB», « ... *IHKH Ta YOJIOBIKH,
OMIKYHH, MIKIyBaJIbHUKU, NMPUHOMHI OaThbku, OaTbKU-BUXOBATElNl, SIKI BHUXOBYIOTbH
JTUTUHY, XBOPY Ha TSDKKI TEpUHATaIbHI YpPaKEHHS HEPBOBOI CHUCTEMH, TSIKKI
BPO/KEHI BaJld PO3BUTKY, PIAKICHI oOpdaHHI 3axXBOPIOBAHHS, OHKOJIOTIYHI,
OHKOTE€MATOJIOTIYHI 3aXBOPIOBaHHS, JUTAYMN lepeOpalnbHUN Mmapaiid, TKKI
MCUXIYHI pO3Nafu, LyKpoBUW miaber | Tumy (1HCYyJiHO3alNEXKHUI), rocTpi abo
XPOHIYHI 3aXBOPIOBaHHS HUPOK [V cTymneHs, MUTUHY, siKa OTpUMalia TSKKY TPaBMYy,
noTpedye TpaHCIUIAHTAIlll OpraHa, MOTpedye NalaTUBHOI JOMOMOTH, IO
MIATBEPIKYETHCS JOKYMEHTOM, BHJIAHHMM JIIKAPChKO-KOHCYJIBTATUBHOK KOMICIEIO
3aKJIaly OXOPOHHU 370POB’S B TTOPSIIKY Ta 3a (HOPMOFO, BCTAHOBICHUMHU IIEHTPATEHUM
OpraHoM BHMKOHaBYOi BJaAM, 10 3a0e3neuye (opMyBaHHS Ta peanizye Iep:KaBHY
MOJIITUKY Y cpepl OXOPOHHU 3/I0pOB’s, aje sIKii HE BCTAHOBJICHO 1HBAIIIAHICTBY, « ...
KIHKM Ta YOJIOBIKM, Ha yTPUMaHHI SIKMX IepeOyBa€ MOBHOJITHS AUTHHA, SIKA €
oco0oro 3 iHBaniaHIcTIO | ym Il rpyniuy, « ... yCMHOBUTEI, OMIKYHH, MIKITYBAIbHUKH,
npuiloMHi OaTbku, OAaThbKU-BUXOBATENi, Ha YTPUMaHHI SKUX TepeOyBalOTh MITH-
cupoTH abo JiTH, 030aBiIeHI 0aThKIBCHKOTO MIKJIYBaHHS, BIKOM 10 18 poKiB», « ...
3alHATI MOCTIMHUM JOTJIAJIOM 32 XBOPOI JAPYKHMHOIO (YOJIOBIKOM), TUTHUHOIO, a
TaKoX OaThbKaMHM CBOIMH 4YM JPYKWUHU (YOJOBiIKA), SIKI 32 BHCHOBKOM MEIHKO-
COLIIAJIbHOI EKCHepTHOI KOMicii YW JIKapChbKO-KOHCYJIBTaTUBHOI KOMICIT 3aKiamy
OXOpPOHH 3J0POB’Sl MOTPEOYIOTh MOCTIHHOTO AOTIISAAY», « ... SKI MAlOTh JIPYXKHUHY
("JomoBika) 13 4ymciia 0ci0 3 1HBAIIHICTIO Ta/ab0 OJHOTO 13 CBOiX OATHKIB UM OaTHKiB
JIpYXUHU (40JIOBIKA) 13 yKciaa oci0 3 iHBamiaHicTio | uu Il rpynu 3a ymoBH, 110 Taki
ocoOM 3 IHBAJIAHICTIO HE MAalOTh IHIIMX TIpale3IaTHUX ocid, 3000B’s3aHUX
BIJIMOBIJIHO /10 3aKOHY IX YTPUMYBaTH», « ... ONIKYHH OCOOM 3 IHBAJIIJHICTIO,
BU3HAHOI CyJIOM HEII€3/IaTHOI; 0COOM, 3aifHATI MOCTIHHUM JOTJSI0M 3a 0CO00M0 3
iHBamiAHICTIO | rpynu; ocobu, 3alHATI MOCTIMHUM JOTJSI0OM 3a 0Co00K 3
iHBamaHicTio II rpynu ab6o 3a oco0oro, sika 3a BHCHOBKOM MEIUKO-COIIaIbHOT
eKCIepTHOT KoMicii a0 JKapChKO-KOHCYJIbTAaTUBHOI KOMICIT 3aKjaay OXOPOHHU
310pOB’sl MOTpeOye MOCTIMHOTO JOTIISITY, Y pa3l BIACYTHOCTI IHIIUX OC10, IKi MOXYTb
3MIACHIOBATA TAKUM JOTJISI», « ... JKIHKH Ta YOJIOBIKH, SIKI MAlOTh HEIOBHOJIITHIO
TUTUHY (IiTeH) 1 90JI0BiKa (IPYKHUHY), SKUH (sIKa) MPOXOIUTH BIHCHKOBY CIIyk)Oy 3a
OJIHUM 13 BUIIB BIMICBKOBOI CITY»KOH, BA3BHAYEHUX YaCTUHOIO IOCTOO CTATTi 2 3aKOHY
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VYkpainu "IIpo BiiichkoBHII O0OB’SI30K 1 BIHCBKOBY ciyxk0y"» [1]. AKIeHT Ha
BpaxyBaHHSI «IIEBHUX CIMEHMHUX O0OCTaBUH» 3pO0OJICHO 3aKOHOJIaBIIEM 1 Y BUIIAJKY il
«0COOJIMBOIO MPABOBOTO PEKUMY», a CaAME€ « ... IPU30BY Ha BIMCHKOBY CIIyKOY i
gac MoOuT3aili, Ha OCOOJMBHUH TMEpioJ HE MIJJIATAIOTh TaKOX: «... JKIHKA Ta
YOJIOBIKU, YHWi OJIM3bKI poAudi (YOJIOBIK, IPy>KMHA, CUH, JOHbKA, OAThKO, MaTH, JIi]I,
0aba abo pigHui (MMOBHOPITHWM, HEMOBHOPIAHUIN) OpaT 4u cecTpa) 3aruHysId ado
nporanu Oe3BICTH MiJ 4Yac MPOBEJACHHS AHTUTEPOPUCTUYHOI oOrepaiii 3 4ucia:
BiliCBKOBOCTY00BIIIB 200 MpaIlIBHUKIB YTBOPEHUX BIJMOBIAHO 10 3aKOHIB YKpaiHu
BIMCHKOBUX  (POpMYBaHb, [0 3axXHUINAIHd  HE3aJE)KHICTb, CYBEpEHITET Ta
TEepPUTOPIAJIbHY ILUIICHICTh YKpaiHu, SIKI 3arWHYNIXM abo mpomanu Oe3BICTH i Yac
0e3mocepeIHbO1 yJacTi B aHTUTEPOPUCTUYHIN omepaitii, 3a0e3mneueHHi ii mpoBeICHH,
nepedyBarouK Oe3MocepelHbO B palilOHAX aHTUTEPOPUCTUYHOI omeparlii y nepiof ii
MIPOBE/ICHHS; MPALIBHUKIB MIANPUEMCTB, YCTAHOB, OpraHi3allii, sKl 3aIydalucs 10
3a0e3neyeHHs MPOBEACHHS aHTUTEPOPUCTUYHOI onepallli Ta 3aruHyjau abo mponanu
Oe3BicT TiJ dYac 3a0€3MEYEeHHs] MPOBEJCHHS AHTUTEPOPUCTUYHOI oreparrii
Oe3rmocepe/lHbO B palioHax Ta y mepiof ii MmpoBeAeHHS; OcCi0, sKi 3aruHyiau ado
npomnanu 0e3BICTU Mij Yac Oe3nmocepeHbOi ydacTi B aHTUTEPOPUCTUYHIN omepaiiii,
3a0e3nedyeHHl 11 TPOBENEHHs, TMepedyBaloyu  Oe3MOoCepelHbO B paloHax
aHTUTEPOPUCTUYHOI omepaiii y mepioA ii MpoBENEHHS y CKIaal JA0OPOBOJIBYUX
dbopmyBaHb, 10 OylId yTBOPEHI abo0 CaMOOpraHi3yBaJMCi JUIsl  3aXHCTY
HE3aJIeKHOCT1, CYBEPEHITETY Ta TEPUTOPIATbHOI IIUTICHOCTI YKpaiHu, 32 YMOBH IO B
MOJAJIBIIOMY TaKi I0OpoBoJibYl (pOpMyBaHHs OYyJM BKIIIOUEHI O CKJIaly YTBOPEHUX
BIJIMOBIJTHO /10 3aKOHIB YKpaiHM BIHCBKOBUX (pOpMyBaHb Ta MPABOOXOPOHHHUX
OpratiB; 0ci0, SIK1 3aruHYJIM a00 Mponaiu Oe3BICTH Mij Yac 0e3MoCepe/IHbOI yuacTi B
AHTUTEPOPUCTUYHIN  omepanii, 3a0e3neueHHl 1ii MpPOBEAEHHS, NepedyBarouu
0e3rmocepe/IHbO B paiioHax ii MPOBENEHHS Yy CKiaal A0OpPOBOJIbYMX (hOpMYBaHb, IO
Oynu yTBOpEH1 ab0 caMOOpraHi3yBajuCs IJisi 3aXUCTy HE3aleKHOCTi, CYBEPEHITETY
Ta TEPUTOPIATBHOI HUIICHOCTI YKpaiHu, ajie B MOJAJIBIIOMY Takl JT0OpOBOJIbYI
¢dopMyBaHHs He OylM BKJIIOYEHI 1O CKJIaay YTBOPEHHX BIAMOBITHO A0 3aKOHIB
VYkpainu BilCbKOBHX (OpMyBaHb Ta MPABOOXOPOHHUX OPTraHiB, 1 BUKOHYBAJIH
3aBJIaHHSI aHTUTEPOPUCTUYHOI oreparllii y B3aeMOAll 3 YTBOPEHUMHU BiIMOBIAHO IO
3aKOHIB YKpaiHW BIHCHKOBUMH (HOPMYBAHHSIMHU Ta MPABOOXOPOHHUMHU OpPTraHaAMU;
KIHKH Ta YOJIOBIKHM, YMi ONM3bKI poauyi (YOJIOBIK, APYKMHA, CUH, TOHbKA, OATHKO,
Matu, OiA, 0aba abo pigHuM (TIOBHOpIAHUM, HENOBHOPIIHUN) Opar 4yu cecTpa)
3aruHyJ M a00 mpomnaiau O€3BICTH MiJ 4Yac 3A1MCHEHHs 3axoJiB 13 3a0e3MeueHHs
HalllOHaIbHOI Oe3mekn 1 OOOpOHM, BiACIYI 1 CTPUMYyBaHHA 30poiHOI arpecii
Pociiicekoi denepanii y JloHenpkii Ta JlyraHchbkid 00JacTsAX, a TaKoX IiJ Yac
3a0e3ne4eHHs] HaI[lOHAJIbHOI 0e3MeKu 1 000pOoHH, BIJCIYl 1 CTpUMYBaHHS 30pOMHOI
arpecii mpoTu YKpaiHu mijJ 4yac Jii BoeHHoro ctany» [1]. Xowa MoBa iiae mpo
«TEpPEenoHn ISl MPHU30BY», TOOTO MAa€ MICIHE «OIMOCEPEIKOBAHE YHOPMYBaHHS»
MiZCTaB, SIKI YHEMOXJIMBIIOIOTH MepeOyBaHHA 0COOM Ha BIWCHKOBIM CiykO01 «3a
ciMeiHUMH OOCTaBHHAMMY, 1X I[IJIKOM MOYXHA BBAXXaTH TaKUMHU, IO KOPEIIOIOTH 13
MiJICTaBaMH, Kl YHEMOXKJIUBIIOIOTh MoJaiblile nepedyBaHHs 0coOu Ha BIHCHKOBIN
ciyx01. To6To, MOBa ine mpo Te, MO «CiMEWHI 0OCTaBUHW» MOXYTh BiAirpaBaTu

Miscnapoonuil Hayko8o-npaKxmudHull KoHepec



POJIb «HEPETIOHM» SIK JJIsl MOYaTKy (IPaKTUYHOI peani3alii»), Tak 1 MPOJIOBKEHHS
IIPOXOHKEHHS 0COO0I0 BIMCHKOBOI CITYKOH.

VY cr. 26 3akony Ykpainu «IIpo BificbkoBHiIT 00OB'SI30K 1 BICHKOBY CIIYKOY»
3aKpIMJICH] BXKe IMIJICTaBU Il MOYKJIMBOTO 3BUIBHEHHS OCOOH 3 BIMCHKOBOI CIIYXOH,
cepel SKUX CBOI 4YlJbHE MICIIE TOCITAlOTh 1 T.3B. «CiMEWHI oOcTaBUHU» (13
YTOYHEHHSIM, 1110 BOHU MOIIMPIOIOTHCSA HA Mepioj] Aii MPaBOBOTO PEXUMY BOEHHOTO
CTaHy), a caMe: « ... T) 4yepe3 Taki ciMeiH1 oO0cTaBUHU a00 1HIII MOBaXKH1 MPUYUHH
(Km0 BIMCHKOBOCITYKOOBIII HE BHUCIOBWJIM OaKaHHS MPOJIOBXKYBAaTH BIHCHKOBY
cyx0y): y 3B’S3Ky 3 BUXOBAHHSIM JUTHHHU 3 IHBAIIIHICTIO BIKOM 10 18 poOKiB; y
3B’SI3Ky 3 BUXOBAHHSIM JUTUHH, XBOPOi Ha TSDKKI TIEPUHATAIBHI YpakKeHHS HEPBOBOI
CHUCTeMH, TSDKKI BpO/KEHI BaJM PO3BUTKY, PIiAKICHI oOpdaHHI 3aXxBOPIOBAHHS,
OHKOJIOT14HI, OHKOT'€MAaTOJIOT1YHI 3aXBOPIOBAHHS, TUTAYMU LiepeOpaibHUI Mapanid,
TSOKKI TICUX14HI pO37aau, LyKpoBuid niabdet I tuny (1HCyniHO3aJIEeKHHUI), TOCTpl abo
XPOHIYHI 3aXBOPIOBaHHS HUPOK IV CTyleHs, TUTUHH, sika OTpUMalia TSHKKY TpaBMYy,
noTpedye TpaHCIUIAHTAIlll OpraHa, MoTpedye NalaTUBHOI JOMOMOTH, IO
MIATBEPIKYETHCS JJOKYMEHTOM, BHJJIAHUM JIIKAPCHKO-KOHCYJIBTATUBHOIO KOMICIEIO
3aKj1aay OXOPOHHU 37I0POB’s B IOPSIIKY Ta 3a (hOPMOIO, BCTAHOBJICHUMH IIEHTPATILHUM
OpraHoM BHMKOHAB4YOi BJaJH, IO 3a0e3neuye (popMyBaHHSA Ta peanizye Jep:KaBHY
MOJITUKY YV cepl OXOPOHH 3JI0pPOB’A, aje sKid HE BCTAHOBIICHO I1HBAJIAHICTB; Y
3B’SI3KY 3 HEOOXIIHICTIO 3IMCHEHHS IMOCTIMHOTO JOIISIAY 32 XBOPOK APYKHUHOIO
(4ONOBIKOM), TUTUHOIO, a TaKOX OaThbKaMu CBOIMM YU JPY>KUHHU (YOJIOBIKA), IO
MIITBEP/KYETHCA  BIAMOBIAHUM ~ MEIWYHUM  BHCHOBKOM  MEIMKO-COI1aJIbHOI
€KCIEepTHOI KOMIcCli abo0 JKapChKO-KOHCYJBTaTUBHOI KOMICIi 3aKjiaay OXOPOHHU
3I0POB’Sl; y 3B’SI3KY 3 HASIBHICTIO APYXUHHU (YOJIOBIKA) 13 YKCJIa OC10 3 1HBAJIIAHICTIO
Ta/abo OJHOTO 13 CBOIX OaThKIB 4M OaTbKiB JIPY>KWHU (YOJIOBIKA) 13 yucia ocid 3
iHBamigHicTioO | um Il rpynu; y 3B’S3Ky 3 HEOOXIIHICTIO 3[IMCHEHHSI OMIKKA HaJ
0Cc00010 3 1HBAJIITHICTIO, BU3HAHOIO CY/JIOM HEMI1€3aTHOIO; Y 3B’SI3KYy 3 HEOOX1IHICTIO
3MIMCHEHHS TIOCTIMHOTO JOTJISAAY 3a 0c00010 3 iHBamiaHICTIO | Tpynu; y 3B’S3Ky 3
HEOOXITHICTIO 3MIMCHEHHS MOCTIMHOTO AOMISIAY 3a 0co0oto 3 iHBamiaHicTio Il rpynu
abo 3a 0co0o0r0, siIka 3a BHCHOBKOM MEIWKO-COIIIaIbHOI €KCIepTHOI KOoMicii abo
JKapChKO-KOHCYIBTATUBHOT ~ KOMICIi  3aKjiaay OXOpOHU 37I0pOB’S  TOTpelye
MOCTIMHOTO JOTJISINY, y pa3l BIICYTHOCTI IHIIMX OCI0, SIKI MOXYThb 3A1HCHIOBATH
TaKUil ~ JOTJSA7;  BIMCHKOBOCTYXKOOBITI-KIHKM - Yy 3B’SI3Ky 3  BariTHICTIO;
B1MICBKOBOCITYKOOBIII-)KIHKH, SIK1 IepeOyBat0Th y BIAMYCTIN JJIsl JOTJISTY 32 TUTUHOIO
710 JOCSITHEHHS HEI0 TPUPIUYHOTO BIKY, @ TAKOXK SKIINO JUTHHA MOTPEOye JOMAITHBLOTO
JOTJISy TPUBAIICTIO, BU3HAUYCHOI0 B MEIWYHOMY BHUCHOBKY, ajie HE OUIbII K IO
JOCSITHEHHSI HEI0 IIECTHPIYHOTO BIKY; OJUH 13 MOAPYXOKs, 000€ 3 SKUX MPOXOISATh
BIMCHKOBY CIIy>k0y 1 MalOTh TUTUHY ([IITE€H) BIKOM 110 18 pOKiB; BiiiCbKOBOCITYKOOBIII,
AKl CaMOCTIMHO BHMXOBYIOTh JNUTHHY (fiTel) BikoM 10 18 pokiB; mepeOyBaHHA Ha
yTpUMaHH1 BIHCHKOBOCIYKOOBIS TpbOX 1 OublIe AiTel BIKOM J0 18 pOKiB; SKIIO
ixH1 O1M3bK1 poandi (YOJIOBIK, IPYKWHA, CHUH, JOHBbKA, OaThKO, MaTH, Mia, 6aba abo
pigHuil (MMOBHOPIMHMIA, HEMOBHOPIMHUI) OpaT 4M cecTpa) 3aruHyiIu abo Tporain
0e3BicTH TiJ 4Yac 3MIACHEHHS 3axXOJiB 13 3a0€3MEeUeHHs HAIIOHATBHOT OEe3MeKu 1
o0opoHM, BiJclYl 1 cTpuMyBaHHA 30poiiHoi arpecii Pociiicekoi @eneparii y
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Honenpkii Ta JIlyrancekiii 007acTsaX, a TaKOXK i 9ac 3a0e3MedeHHs] HaIllOHATBHOT
0e3reku 1 000pOoHH, BIJCIYl 1 CTPUMYBaHHS 30pOMHOI arpecii mpoTu YKpaiHu MiJl yac
nii BoeHHOTO cTaHy» [2]. Sk OGaunmo, ¢akTHYHO Ma€e Micle «TyOJIFOBaHHS
MOJIOKEHb Y PI3HMX 3aKOHOJIABUMX aKTaX, 13 OJHOYACHOK iX JeTali3alicro y psi
MiJ3aKOHHUX aKTiB, ceped skux: [loJOXKEeHHS TPO MPOXOHKEHHS TpoMajsiHaMU
VYkpainu BilicbKOBOI ciyk0u y 30poiiHux Cunax YkpaiHu, 3aTBEp/KeHE YKa3oM
[Ipesunenta VYkpainu Bix 10.12.2008 poky Nell153/2008, Iuctpykiis mpo
oprasizaifito BUKOHaHHS [lOJOXEHHS MpPO MPOXOKEHHS TpoMaAsHaAMH YKpaiHu
BiliCbKOBOI ciy>k0u y 30poiinnx Cunax Ykpainu, 3atBepkena Hakazom MinicTpa
o6oponn Yxkpainu Big 10.04.2009 poxy Ne 170, ITocranoBa Kabinery MinicTpiB
VYxpainu Big 12 uepBus 2013 poky Ne 413 «IIpo 3aTBepKeHHs MEPeNiKy CIMEHHIX
00CTaBHH Ta IHIIMX MOBAXKHUX MPUYHH, IO MOXKYTh OyTH M1ACTaBOO JUIsl 3BUTLHEHHS
IpOMaJsiH 3 BIMCHKOBOI CIIy>)KOM Ta 13 CIIykOH OCI0 psAIOBOro 1 HayaJIbHULBKOIO
ckiaay» Tomo. «CiMeitHi 00CTaBUHIY BHOKPEMITIOIOTHCS 13 MOJKJIMBA IMiJICTaBa JJis
3BUIBHEHHS 0COOM 3 BIICHKOBOI CIIy>kOU HE TIJIbKU Y MUPHMI Nepiof, aje il y nepion
Aii TpaBOBOTO PEXUMY BOEHHOro craHy. binbmie TOro, aeraapHUl aHami3
BIJIMOBIJIHUX TMOJOKEHb CBITYUTH PO TE, IO TaKi MiJICTABU YMOBHO MO>KHA Ha3BaTU
«KOMIUIEKCHUMUY», «CKJIQJHUMH», 00 TmepeadavaeThCs OJHOYACHA HASIBHICTD
JEKUTBKOX CKJIQJIOBUX IOPUIMYHOTO CKIIATY SIK CYKYMHOCTI IopuaudHuX (aktiB. Tak,
HampuKiIag, m. «m» 4. 2 cr. 26 3akoHy Ykpainu «[Ipo BificbkoBuii 000B'S30K 1
BIMCHKOBY CIIy»0y nependayvae, 1o B HasIBHOCTI MalOTh OyTH: a) HasgBHICTb CIMEMHOI
oOctaBuHM; O) BIACYTHICTh Oa)kaHHS BIMCHKOBOCIIYKOOBILISI — MPOJAOBKYBaTH
BIMCHKOBY CIykO0y («... SKIIO BIMCHKOBOCITYXOOBI[I HE BHUCIOBWJIN Oa)KaHHS
MPOJIOBXKYBAaTH BIMCHKOBY CIIy’k0y»); B) TMOJAHHS pamnopTy Oe3mocepeaIHboOMY
KEPIBHUKY, 13 3a3HAYEHHSM MIJCTaBU JIJIsl 3BUILHEHHS Ta HAJIaHHSM JJOKYMEHTIB, SIKi
MIATBEPAXKYIOTH ii HASIBHICTb.

AHani3 3arpornoHOBaHUX NEPENiKIB «CIMEHHUX 0OCTaBHH» CBIIYUTH MpPO TE,
0 BOHU € JOCTaTHbO 3MICTOBHHMH, BpPaxXOBYIOTh PI3HI JKUTTEBI CUTyauli 1, Ha
Nepuui  [orjisi, € JOCTaTHbO BHM3HAUYE€HUMH, 3po3yMimumu. llpote, anami3
TEMAaTUYHUX JDKEPEI JO3BOJISIE 3 YIEBHEHICTIO CTBEP/XKYBATH PO 3HAYHY KIJIBKICTh
CHIPHUX CHUTYallil, sIKI BUHUKAIOTh y 3B’SI3KY 13 3BIJIbHEHHSM 3 BIHCHKOBOI CITYXOH,
PO HASBHICTh 3HAYHOI KIJBKOCTI CYJOBUX CIpaB, OE3MOCEPENHHO TMOB’SI3aHUX 13
PO3IJISIOM BIAMOBIIHOI KaTeropii crpas. 3 4uM Iie 1moB’s3aH0? Bcee 11e 3ymoBieHe,
HacamImepell, Pi3HOTIYMAauyeHHSIM TMOJOKEHh YWHHOTO 3aKOHOJIaBCTBA CTOCOBHO
MIJICTAaB MOXJIMBOTO 3BUJILHEHHS BIMCHKOBOCIYKOOBIIIB Yy TMeEpioj Aii MPaBOBOIrO
pexxuMy BoeHHOTO cTaHy. Cepell HAaUMOMMPEHINNX MPAKTHK: a) «IITYYHO 3BY)KEHE
Ha pIBHI BIMCHKOBUX YaCTHUH TIYMAu€HHsI MOJOXKEHb « ... HASABHICTh JIPY>KUHU
("4omoBika) 13 4yKcia 0ci0 3 1HBAJIIIHICTIO Ta/ab0 OJHOTO 13 CBOiX OATHKIB UM 0ATHKIB
Py UHU (4OJIOBIKA) 13 uncina oci6 3 iHBamiaHicTo [ un II rpynu» (a03.5 o m.«r» m.2
4.4 c1.26 3akoHy) ¥ 13 BIIMOBOIO y 3BUIBHEHHI Y pa3l HasBHOCTI y APYKUHU
(uonogika) iHBamigHocTi I rpymu, mo ciyrye miacTaBoo Ui 3aJOBOJICHHS MTO30BIB
BIMCHKOBOCITY)O0O0BIIIB (Hampukiaj, nmoctanoBu 2 AAC Big 06.11.2023 y crpaBi Ne
480/2196/23, 6 AAC Bin 28.09.2023 y copasi Ne 620/4420/23, Bix 23.10.2023 y
capasi Ne580/4373/23, 5 AAC Bix 13.09.2023 y cmpasi Ne420/6276/23, 8 AAC Bin
24.11.2023 y cpasi Ne140/12873/23 tormo); 0) BCTaHOBIIEHHS 0€3MiICTABHUX BUMOT
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CTOCOBHO JOJIaTKOBOTO HAOyTTS BIICHKOBOCITY>KOOBIIEM CTaTyCy «OJAMHOKOTO
0aThKa» y pasl « ... KOJIU BIMCBKOBOCIYKOOBEIIb CAMOCTIHHO BUXOBY€E JIUTUHY BIKOM
Bix 21.12.2023 y cmpasi Ne380/8727/23); B) BIACYTHOCTI JOKa3iB MOTPEOH «
MOCTIHHOTO JOTJISAIY 3a 0C00010 3 1HBaIIAHICTIO | rpymm» (a63. 7 m. «r» 1. 2 4. 4 CT.
26 3akoHy), 13 MOMUIKOBUM OTOTOXXHEHHSIM MOHSATH «IIOCTIMHUMN TOTIISAI» Ta «IOTJISA
JI0May; T) PI3HOBApiaTUBHICTh TIIYMAuUCHHS IOJIOKEHb «IPOXKUBAHHSA 0CI0 OJIHIEIO
CIM’€10» y BUIAJKY «...NMepeOyBaHHS Ha YTPUMaHHI BIMCHKOBOCIIYKOOBIISI TPHOX 1
Ounbire miTel BikoMm 10 18 pokiBy» (a63. 7 m. «r» 1. 2 4. 4 ¢T. 26 3aKoHy), 1) MOAaHHS
«CTIPOILEHOTOY» TMAaKeTy MOKYMEHTIB, SKi MIATBEPDKYIOTh HASsIBHICTh BiAMOBIIHUX
CiIMEHHHUX OOCTaBWH; €) TMOPYIICHHS TNPOIEAYPHUX BHUMOT CTOCOBHO TOJAHHS
«pamopTy Mo KoMaHAi» Tomo. Bee 1e i 00ymMoBItoe BiIMOBY ab0 k O€3aisIbHICTh
KOMaHAUPIB y BUPINICHH] MUTaHb 3BUILHEHHS BIMICHKOBOCIYOOBIIIB 32 «CIMEHHUMHU
oOcTaBUHamMW» ¥ BHUPINIEHHI CHIPHUX NWTaHb B aAMIHICTPAaTUBHHUX CYJax,
«TOCHITIOIOYM HaBAaHTAKCHHS SIK Ha BITHOCHHU BIMCHKOBOT CITY)KOH, Tak 1 TISIbHICTD
aaMIHICTPAaTUBHUX CyIiB. BucHoBku. HaBiTh 3 oOrisimy Ha «JIOCTaTHIO SIKICTBY
YUHHOI'O0 3aKOHOJABCTBA y YacCTHHI (hiKcallii «CIMEHHUX OOCTaBUH» SIK MIJACTaB IS
3BUIBHEHHSI 3 BIMCBKOBOI CIIyOH, caMe 3aBASKHU <«ICPEKTHOCTI» MPOIEAYPH IX
TJIYMau€HHsS Ta 3aCTOCYBAaHHS, 3yMOBJIEHY, HacamIiiepes, Cy0 €KTUBHUM PO3CYIOM
M1 Yac IPUUHATTS aJMIHICTPATUBHOTO aKTy, i BUHHUKAE «3arpo3ay Ui peami3arii
mpaBa BIACHKOBOCIYKOOBIISI Ha 3BUIbHEHHS W (OpMyBaHHS CYAOBOi MPaKTUKH
pO3IUIAly BIANOBIJHOI KaTeropii crpaB, MO OO0 €KTHUBHO 3yMOBIIOE TOTPEOy
MOCWJICHHS  PO3’SICHIOBAJIbHOI  (€KCHepTHOi,  (axoBoi  IHTepHpeTaliiiHoi,
KOMEHTYIOUO1, 13 aHali30M TUIIOBUX CIIPaB Ta PEKOMEHAAILISIMU JIJIsi 3aCTOCYBAHHS)
po0OTH SIK cepell NOTEHLINHUX Cy0’ €KTIB MPUUHATTS aAMIHICTPATUBHHUX aKTIB LI0JI0
3BIJILHEHHS  BIMCHKOBOCIIYXOOBIIIB 3  BIMCBKOBOI  CIYy)XOM 3a  CIMEHHUMH
o0cTaBUHAMM, TaK 1 cepe]l BINCbKOBOCITY>KOOBIIIB.
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HUMANITARIAN STANDARDS AD HOC
MARTIAL LAW IN UKRAINE

Abstract. The article was prepared with the aim of systematically
understanding the standards of humanitarian law as a means of protecting the most
vulnerable population groups during conflicts and reducing human suffering
associated with war.

The initial position of the author is based on the understanding of
humanitarian standards: a) one of the generating of humanitarian law; b) the basis
of competence of subjects operating in the field of humanitarian law; c) a normative
basis for the formation of relations in the area of humanitarian law.

The methodology used in this work is harmonized with the principle, according
to which the application of one or another method cannot be reduced to a single
formula, and specific research technologies (procedures of analysis, comparison,
systematics, periodization, etc.) vary depending on the nature of the research subject
and its purpose.

Its application made it possible to determine in the institute of humanitarian
standards the specific mechanism of their action in the conditions of martial law in
Ukraine.

The subject of the author's analysis was, firstly, the components of this
mechanism: a) norms and normative acts; b) organizational subjects of public
administration; c) public collective entities; d) individual persons; secondly, the
functions of the mechanism: a) the function of realizing the status of persons missing
under special circumstances; b) the function of searching for persons missing under
special circumstances.

Special attention is focused on the consideration of the provisions of the
Instruction on the procedure for the implementation of the norms of international
humanitarian law in the Armed Forces of Ukraine as an act of implementation of the
standards of international humanitarian law in the Ukrainian legal space.

Keywords: armed conflict; genetic contour; Geneva Convention; Human
Rights; humanitarian diplomacy; humanitarian law; humanitarian standards; legal
space; martial law; the occupying power.

Content of the study. Humanitarian standards are one of the generating of
humanitarian law, which are based on the competence of subjects in relations that
arise as a result of the norms of this law.

Reference publications define humanitarian law as a part of international law
that establishes rules and regulations for the protection of the rights and dignity of
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people in armed conflicts. It is also known as the law of war or international
humanitarian law (abbreviated as IHL). Humanitarian law governs the conduct of
armed conflicts, including the protection of civilians, prisoners of war, the wounded
and sick, and the provision of humanitarian assistance. Its norms prohibit the use of
certain types of weapons and methods of warfare. The main sources of humanitarian
law are: a) international treaties (including the Geneva Conventions of 1949, their
additional protocols, and other documents); b) documents related to ensuring human
rights; c) customary international law; d) court decisions. Humanitarian law aims to
protect the most vulnerable groups during conflicts and reduce the human suffering
associated with war.

Its forerunner was the idea of concluding legally binding documents
(agreements, treaties, conventions, pacts, protocols, declarations) regarding
standards: a) protection of the wounded in active armies and b) formation of national
societies (associations, communities, alliances) for training of specialists and
concentration of material resources for the purpose of helping the wounded and sick
during the war.

In the times of "new history”, the most clearly humanitarian standards were
formulated in the book of the Geneva businessman Jean Henri Dunant "Memories of
Solferino™ (1862) about the authentic and tragic consequences of the bloody battle
that took place near the Italian town of Solferino in 1859 year.

In fact, Dunant laid out the first research vision of the characteristics of the
humanitarian movement in the conditions of armed conflicts. The published theses
and justifications formed the basis for the creation in 1863 of the organization that
later became known as the International Committee of the Red Cross.

The official name of the International Red Cross was approved in 1928 at the
13th international conference in The Hague. The organization's charter was adopted
at the conference, which was later changed in 1952 and 1965. And for the first time
the Day of the Red Cross was celebrated in 1948. The official name of the Day has
changed over time, it has been "World Red Cross and Red Crescent Day" since 1984.
At the 25th International Conference of the Red Cross held in October 1986, the new
name of the organization was approved - the International Movement of the Red
Cross and Red Crescent. The main task is to provide assistance to the wounded, sick
and prisoners of war during armed conflicts, assistance to victims of natural
disasters. Currently, employees and volunteers of the International Red Cross work
in more than 180 countries of the world. The history of the Ukrainian Red Cross
dates back to the 18th century, from Cossack times. Charitable medical institutions
were then called Zaporizhzhya Spas and were located near Kanev, not far from Kyiv,
and also in other areas of Ukraine. They treated wounded Cossacks.

Thus, the nature of humanitarian law standards is triune. Its first genetic
contour is the legal fixation of standards in the form of rules and regulations
regarding their obligation in wartime conditions for participants in the conflict; the
second - standards of real assistance to persons who suffered as a result of military
actions; the third genetic circuit is research. Let's remember that it all started with the
study of the military clash at Solferino.
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Each of the mentioned contours received an evolutionary development in time
and space. Legal fixation took place primarily in international conventions, pacts and
declarations. From their case we mention the following: The Hague Convention on
the Laws and Customs of Land War; Geneva Convention on the Amelioration of the
Fate of the Wounded and Sick in Active Armies; Geneva Convention for the
Amelioration of the Fate of the Wounded, Sick and Shipwrecked Members of the
Armed Forces at Sea; Geneva Convention on the Treatment of Prisoners of War and
others.

Standardization of real practical assistance to persons injured as a result of
military actions is characterized by multi-vector nature and is provided by legal
means: a) in the fields of education, economy, medicine, jurisprudence, social
counseling, etc.; b) regarding the use of soft power and smart power; c) regarding the
involvement of state resources and opportunities of civil society.

In this regard, it is appropriate to mention the practical humanitarian
dictionaries of the legal director of Doctors Without Borders (France) Francoise
Bouchet-Saulnier, the 4th edition of which is dated October 2013[1], as well as
Francisco Rubio and Christelle Hure, whose work contains almost 500 definitions
and uses the concept (and term) "humanitarian world"[2].

The research circuit of humanitarian law generates in its "melting pot™ positive
results of practical activity and research achievements of specialists of various legal
branches and law schools. First of all, this concerns the sphere of human rights. In the
publications devoted to these issues, it is proved that the norms of humanitarian law
and the norms of human rights law are complementary, that is, they complement each
other.

In this regard, it makes sense to refer to the works of Jean Picte (author of the
term "international humanitarian law") "Development and principles of international
humanitarian law" (1982); Hans-Peter Gasser's "Introduction to International
Humanitarian Law™ (1991); Eric David "Principles of the Law of Armed Conflicts"
(1994, 2012 5th edition); Janusz Simonides "Human rights: concepts and standards™
(2000); Niels Meltzer "International humanitarian law. General course" (2017);
Harry Solis "The Law of Armed Conflict: International Humanitarian Law in
Conditions of War" (2021) and others.

The analysis of their judgments shows that humanitarian standards: firstly, do
not exclude the application of normative material of various legal fields; secondly,
require the occupying state to observe (to the extent possible) the laws of the
occupied state; thirdly, they are not motives for denunciation of internal regulations
in conflict zones; fourthly, when regulating relations, conflict participants are referred
to domestic legislation; fifth, contribute to the disclosure of the inability of domestic
legislation designed for peacetime to regulate relations under martial law.

The cited and other works reflect the consistent evolution of humanitarianism,
project the directions of discussions, arouse interest in actions of humanitarian
content, stimulate the search for the latest and most effective methods and forms of
humanitarian activity, the integration of concrete practice and research activity.

Recently, the focus of the novel has been on the achievements of the standards
of humanitarian diplomacy. Asma Mahai-Batel's dissertation "Humanitarian
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Diplomacy and International Humanitarian Law: From Empiricism to Catalytic
Diplomacy"[3] is considered to be a landmark study of this phenomenon.

According to her vision, the concept of humanitarian diplomacy appeared in
the 2000s based on meaningful practices of implicit negotiations on humanitarian
issues. The purpose of this diplomacy is to convince public leaders of the expediency
of always and under any circumstances to act in favor of vulnerable population
groups, while observing and respecting basic humanitarian principles.

It covers the activities of humanitarian actors whose goal is to obtain a
"comfortable" space for their activities from the political and military authorities.
This activity includes: 1) guaranteeing the safe presence of humanitarian
organizations in a certain country; 2) access to negotiations with the civilian
population in need of assistance and protection; 3) monitoring of aid programs; 4)
ensuring respect for the standards of international law; 5) support of humanitarian
organizations and their goals at various socio-political levels. Thus, humanitarian
diplomacy acts as an actual channel of access to the most vulnerable sections of the
population.

Ukrainian researchers note that in the domestic legal space, the standards of
humanitarian law are characterized by: a) a steady tendency to expand the sphere of
social relations, which are affected by this law; b) quantitative growth and qualitative
evolution of the functions of organizational and structural entities that ensure the
implementation of its norms; ¢) constant expansion of subjects of legal protection; d)
increase in the range of situations in which victims of armed conflicts appear [4, p.
28].

The act of implementing the standards of international humanitarian law into
the Ukrainian legal space became the “Instruction on the procedure for the
implementation of the norms of international humanitarian law in the Armed Forces
of Ukraine"[5]. According to the analysis, the trigger for their actualization in the
conditions of martial law was the Decree of the President of Ukraine dated February
24, 2022 "On the Introduction of Martial Law in Ukraine"[6] and the Law of Ukraine
"On the Legal Status of Persons Disappeared Under Special Circumstances”[7].

In this regard, it is appropriate to state that research into the processes of
implementation of international humanitarian law standards into the Ukrainian legal
space is difficult to recognize as active and adequate to the challenges of the time.
First of all, this assessment stems from a small number of monographic publications
on the implementation of international humanitarian law standards in Ukrainian
jurisprudence.

Only two research works can be considered more or less known and available
for analysis. It is about the dissertation of V. H. Yarmaki "International humanitarian
law applied during armed conflicts and its implementation by Ukraine” (2003) and
the dissertation of M. V. Piddubnaya "Implementation of the norms of international
humanitarian law on war crimes in the Criminal Code of Ukraine™ (2020).

According to the Instruction, in the Ukrainian legal space, international
humanitarian law (the law of armed conflicts) is understood as a system of
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internationally recognized: a) legal norms; b) standards; c) the principles applied
during armed conflicts establish the rights and obligations of subjects of international
law regarding the prohibition or restriction of the use of certain means and methods
of conducting armed conflict, ensuring the protection of victims of the conflict, and
determine responsibility for violations of these norms. The norms of international
humanitarian law come into force with the beginning of an armed conflict or an
operation to maintain peace and security.

The analysis of the instruction shows that the regulatory influence of its norms
Is correlated with the standards in which the leading place is recognized, firstly, at
the request of the parties involved in the conflict, in all circumstances, to distinguish
between the civilian population and direct participants in hostilities (combatants) in
order to ensure the protection of the civilian population and civilian objects;
secondly, it is forbidden to attack both the civilian population in general and
individual civilians. Attacks should be directed only against military objects. Persons
who do not or have ceased to participate in hostilities have the right to respect for
their lives, as well as physical and mental integrity. Such people must be provided
with protection and humane treatment in all circumstances without any
discrimination; thirdly, the prohibition to kill or injure an enemy who has
surrendered or can no longer participate in hostilities; fourth, by imposing on the
parties to the conflict and members of the armed forces, restrictions on the right to
choose methods and means of warfare, as well as prohibitions on the use of weapons
or methods of warfare that may cause unnecessary losses or unnecessary suffering;
fifth, at the request of the parties involved in the conflict, pick up the wounded and
sick, provide them with medical assistance. Aid should be given to the side of the
conflict in whose power they ended up. It is necessary to ensure the protection of
medical personnel and medical institutions, as well as their transport and equipment;
sixth, the parties involved in the conflict recognize the red cross or red crescent
emblem on a white background as an object of special protection. Persons and objects
using the red cross and red crescent emblems may not be attacked; seventhly,
captured participants in hostilities and civilians who are in the power of the enemy
have the right to preserve their lives, respect for their dignity, personal rights and
beliefs (political, religious and other). They must be protected from any violent
actions and reprisals. They have the right to correspond with their families and to
receive assistance. Every person should be given basic judicial guarantees.

Conclusion. Thus, humanitarian international standards and practices
implemented in the Ukrainian legal space introduce legal means of conflict resolution
into martial law relations in order to protect the victims of such conflicts and prevent
destruction that endangers the existence of people in the areas where they occur.
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PEAJIIBAIIA TAPAAUT'MHA JIIOAUHOIEHTPU3MY B
AJIMIHICTPATUBHOMY NPABI YKPAIHU B CYUACHUX YMOBAX

IMPLEMENTATION OF THE PARADIGM OF HUMAN-
CENTEREDNESS IN THE ADMINISTRATIVE LAW OF UKRAINE
IN MODERN CONDITIONS

Abstract. The study analyzes the current state of implementation of the human-
centeredness paradigm in Ukraine in the current conditions. The author emphasizes
the need to study the current state of domestic legislation, taking into account the
latest legislative changes taking place in the context of the European and Euro-
Atlantic integration process, and the fulfillment by our country of its international
obligations to receive further financial support in the context of the Russian-
Ukrainian war. The changes in the legal mechanism for ensuring an appropriate
level of access to the exercise of human rights in public relations with public
authorities contain provisions designed to implement the constitutional provisions on
the value of human beings, their rights and freedoms. It is established, that in modern
conditions the State faces the task of ensuring the necessary level of observance of
human rights and freedoms, despite the ongoing war; implementation of legislation
on administrative procedure; improvement of participation of civil society institutions
in decision-making at the national and local levels; completion of the judiciary.

Keywords: human-centeredness; administrative law; European integration;
martial law; civil society institutions; public councils; judicial reform.

T'ymanimapui cmanoapmu npasosux cucmem y Cy4acHOMy Ceimi:
BUKIUKU, PiLUEeHHS, MeHOeHYI] 16 mpasns 2024 p.



146

3axijHa IpaBOBa TPAJHUIIISA, ICTOPUYHO, MPOHUIIIA HAA3BUYANHO AMHAMIYHUM
Ipolec CBOIO  OCTaTOYHOTO CTaHOBJICHHS. Marwouu rIMOUHHI 3B SI3KM 3
dbinocohcbkumu  KoHuemnmisMu  JpeBHpboi  I'pertii, mnpaktuuHUMH  (HopMaMH
30BHIIIHBOTO BUPaXEHHS MyOJIIYHOTO Ta mpuBaTHOro npasa CrapogaBHboro Pumy,
NpOUIIOBIIM TeBHE 3a0yTTs y 100y Pannboro CepenHboBIUYs Ta BiJIPOJMBIIUCH B
nepioJ enoxu BinpomkeHHs, BOHA BU3HAUMIIA OCHOBHUN BEKTOP PO3BUTKY CyHYaCHHUX
3ax1JHHUX JepKaB Ta IX CyCHUJIbCTB HA BCbOMY €BpOIEcbkoMy KOHTUHEHTI. [locTym
J106epanbHOrO CBITOTJISIAY 3aXOMHB MPEICTABHUKIB TMPABOBOI JYMKH BIPOJIOBXK
XVHI-XIX cTomiTh 110 0yn0 pe3ynbTaToM TUX CYyCHUIbHO-TIOMITHYHUX MPOLECIB SKi
Bi0yBanuch y €Bponi. OpaHily3bka peBOIIONIsA, ((OpMyBaHHS HOBOI aMEPUKAHCHKOT
JIEp’)KaBH YMOJKJIMBUJIM BUHUKHCHHS MIIXOMy TPH SKOMY JIOAWHA 3HAXOIUTHCS Y
LEHTPl BCIX MpOIECIB sKI BiAOYBalOTbCA B JepkaBi. JIIOAMHOLEHTPU3M, SK
dbyHIaMeHTalbHA TMapajurMa, MpoJIoBXKuwia cBiii moctyn uepes [lepury ta pyry
CBITOBI BIMHHU Ji¢ BHKJIMKOM CTaja HE JIMIINEC HEII0JIChKa, aHTUTYMaHHa MiSJIbHICTD
HAIMCTCHKOTO Ta KOMYHICTHYHOI'O PEXHUMIB sIKa MPU3BENA JI0 JECITKIB MUIbHOHIB
KEPTB, alie ¥ MUIKOBUTA OalIyKICTh OKpPEMHX KpaiH Ta MIKHAPOJIHUX 1HCTUTYIIN
BUCTYIIUTU TMPOTH I[bOT0. POPMYBaHHS MINKHAPOJHOTO MEXaHI3MY 3aXHCTy IpaB
JIOJIMHU, 3arajbHOro OaueHHsS MMOBOEHHOTO BITHOBJICHHS 3axiJHUX JIepKaB Ta IX
CYCIUIBCTB B1IOYBAIKMCh 13 BpaxyBaHHSIM IIHHOCTI JIIOJUHU SIK HEOJMIHHOTO,
HAJ1JIEHOTO MpaBaMH, YJaCHHUKA MPAaBOBUX BITHOCHH.

3100yTTS HAIIOK JEP’KaBOK0 HE3AJIECKHOCTI 3yMOBHJIO (DOPMYBaHHS HOBOTO
OadeHHs 1040 (opMyBaHHS BJIACHOI MPaBoOBOi cucteMu. [1yOiiuyHO-IpaBoBUil OJIOK
IOpUIMYHOI HayKH MaB c()OPMYBATH 3arajbHy Bi31l0 PO3BUTKY i aJIMIHICTPATUBHOIO
npaBa. MoOro «cepreBHHOIO» CTana MapajurMa JIIOJMHOLEHTPU3MY sKa CTala
OCHOBOIO 117151 (hOpMYBaHHSI HOBOT'O MIAXOAY MPH SIKOMY YIPAaBIIIHChKA Ta «KapaJbHA»
XapaKTePUCTHKU aJIMIHICTPATUBHOTO npaBa Maja 3MIHUTHUCH Ha
npaBo3abe3neuyBaibHy ska 0 3abe3nedyBaiia peanizallito npas 1 CBOOO JIIOAUHU Ta
MpaBO3axUCHY M0 Toyisirae y 3axucTi nopymenux npas [1, c. 10]. Lle crano
KJIFOYOBOIO CBITOIVITHOIO 3MIHOIO $IKa BHU3HAUMJIa BEKTOP PO3BUTKY YKPaiHCHKOTO
aaMmiHicTpaTUBHOTO mpaBa. OnqHak, BoHAa He BijmOyBanack mBuaKo. [lo-mepire, He
OyJl0 HampanbOBaHO TEOPETUYHOI OCHOBH Sika O J03BOJIMJIA BH3HAYUTH KIFOUOBI
HampsiIMKu  (OpMYyBaHHST HOBHX IHCTHUTYTIB SKUMU O oOXorumoBajach cdepa
npaBo3abe3neueHHs Ta mpaBo3actocyBanHs. [lo-apyre, iges nmepexomy BiJ AepKaBHO
OpPIEHTOBAHOT KOHUENIi JO KOHIIEMIII] JIIOAMHOUEHTPU3MY NoTpedyBasia yacy Juis ii
CIPUNHATTS SIK CAMUM CYCIIJILCTBOM TakK i JAEpPKaBOIO.

Bapto 3aznauntu mo Ykas Ilpesunenta Ykpainu Big 22 junHs 1998 poky
«IIpo 3axoam moao BhpoBamKkeHHs Koxmeniii amMiHICTpaTUBHOI pedopMu B
VYkpaini» (nami — KoHuemnilisi) cTaB OJHUM 13 TEPIIMX HOPMATHUBHUX aKTIB SKI Ha
JIEp>)KaBHOMY PiBHI BU3HAUMIIM HEOOXITHICTh ()OPMYBaHHS aJMiHICTPATUBHOTO MpaBa
Ha OCHOBI JIIOJMHOIICHTPUCTCHKOI mapaaurmu [2]. Hero BU3Havaiach HEOOXITHICTh
BIIPOBA/KEHHS BIAMOBIAHOI mporpamu pedopMyBaHHS YChOTO OJIOKY IMyOJI1YHOTO
ypanyBanHs. Bona yBiOpama B cebe TpOrpecuBHI MOMNIAIM  BUYCHUX-
aJIMIHICTPATHUBICTIB 1010 MPaBOBOi MpupoAu MyOniuHoi Biaau. Konmemmis crana
KarajizaropoM (GOpMyBaHHS HAyKOBOi JOKTPUHM $Ka OXOIUTIOBajia MOTJISIAN
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MPOBITHUX HAYKOBI[B, MPEACTABHUKIB JI€P>KaBHOTO YIPABIIHHA, MPEICTaBHUKIB
OprasiB BJIaJ1 TOIIO.

[Tonpu ne Konuemniieo BU3HAYaBCS JIMINE 3arajbHUN HaANpSIMOK peaiizailii
napagurMu - JIIOAUHOIEHTpU3My. HeoOximHo Oyno cdopmyBaTH  BIANOBIAHY
3aKOHOJaBYy ©0a3y, BIPOBAJUTH HOBI I1HCTHTYTH, 1, 3arajoMm, IIPOBECTH
IPOCBITHUIIBKY  pOOOTY IMOJO  HEOOXIAHOCTI  BIAXOAY BIA TMOIVIIAY Ha
aMIHICTpAaTHBHE MPaBO SK IMpaBa IO 3a0e3rnedye Jule TIsUIbHICTh Jep>KaBHOTO
amaparty, BIIIIOBITHUX OpraHiB BIaau Ta 3a0e3neuye QyHKIII0 MPUMYCY 32 BUNHEHHS
aJIMiHICTpaTUBHUX mpaBonopymeHb. Cnig Oyno BpaxyBaTH yCTajeHY MPaKTUKY
kpain €Bponu Ta I[liBHIYHOT AMEpHKH MIOAO aaMIHICTPAaTUBHOTO MpaBa SIK raiysi
nyOJIIYHOTO TpaBa y SKIM JTOMIHYIOUMM € MyOIYHO-CePBICHUNA MIAXiI MPH SIKOMY
OopraHu MmyOJI1YHOI BIaJU 3/1MCHIOIOTh CBOIO JISUIBHICTh ISl pealii3aliii JI0IUHO0 11
npas Ta cBOOO/.

3HayHa KITBKICTh HAYKOBUX Mpallb BITUYM3HSIHUX HAYKOBIIIB MPOMOHYE pi3HI
H1AXO0AU HIOJ0 PO3YMIHHS JIFOJWHOLIEHTPUCTCHKOI MapaJurMu B aAMIHICTPATUBHOMY
npaBl. Tak, B. ABep’sHOB miJ JIOAMHOLUEHTPU3MOM HPONOHYBAaB pPO3YMITU
TISTIBHICTh OpraHiB MyOJIYHOI BIIaay 3a MPaBUJIOM «HE 3/1MCHEHHs BJIaJIaprOBaHHS
HaJl JIIOAWHOIO, a 3AIMCHEeHHS chOyxiHHa i» [3, c¢. 67]. O. I'magka Bu3HaAYae
JIOAMHOLUEHTPU3M K Oazuc A (GopMyBaHHS HOBOI MOJEN PO3YyMIHHS MPaBOBOIO
MoJIsl 'y SIKOMY JKUTTS JIIOAWMHHM BIOPsAKOBaHE Ta Onaromonyuyne [4, c. 72]. O.
ConoBsitoBa Ta . Boilko BBaXarOTh MO TakWi MIAXIJT JI03BOJUB C(HOPMYBATU
aIMIHICTpAaTUBHE MPABO SK Tajly3b MYOJIYHOrO TpaBa sika Ma€e CBOIM OCHOBHUM
MPU3HAYEHHSM peati3alilo Ta 3aXHCT MpaB JIOJUHU 1 TpomaAsHuHA Yy cdepi
myOJIYHOTrO aAMIHICTPYBaHHS 13 JOTPUMAHHAM OanaHcy MK MyOJIYHUM Ta
NpuBaTHUM 1HTEpecoM [5, c¢. 9]. P. MenpHUK Harojionye 1o KOHIIEHIIS
JIOJJMHOLIEHTPU3MY BKJIIOYa€E B cebe OO0OB’SI30K JEp)KaBH CIYKUTH 0c001; BOHA
MOIIMPIOE CBiM BIUIMB HAa BCIO ITyOJIIYHO-CEPBICHY CKJIAJOBY MISJIBHOCTI OpTraHiB
myOiyHOT Biaau; ii CIijJ 3aCTOCOBYBATH JI0 BCI€i chepu MyOIIYHOrO MpaBa; OCHOBY
KOHIIENIIi CKJIQJaroTh IIpaBa Ta cBoOoau ocobu [6, c. 8]. Bumenaseneni
y3arajbHEHHS M0JI0 TApaJUTrMU JIFOAMHOUEHTPU3MY Ta il BIUIMBI Ha (POpPMYyBaHHS
aJMIHICTPAaTUBHOTO TMpaBa B YKpaiHi € CAYINIHUMH Ta CTAHOBJIATH JIUIIE HE 3HAYHY
YaCTUHY YCI€T TEOPETUYHOI CKJIaI0BO1 IOCTIKEHb 3 TAHOTO MMUTAHHS.

[Tonpu 116 HEOOXITHO y3aradbHUTH Ti CPEepH MISUTBHOCTI OpraHiB MyOJIigHOI
BIIaAu SKI mepeOyBaioTh y cTaHi TpaHcopmaiii Ta Oe3nocepeaHb0 (OPMYIOTh
SIKICHO HOBUH JIaHAIMA(T aIMIHICTPATUBHOTO MpaBa 3 BpaXyBaHHSIM Cy4acHUX YMOB.
Ha namry gymky, Taki HalpsIMKA BapTO BU3HAYATH 3 ypaxXyBaHHSM 3aBJaHb, sKi Oyiu
chopmoBani Konnenmiero. Amke Temep, HE IUBISYMChH HAa BU3HAHHSA YKpaiHu
€BPOATIAHTUYHOTO Ta €BPOIHTErPALIMHOTO KYpCY, 3HAUHA YACTUHA BIJMOBIIHUX 3MIH
Oyma 3ampomoHOBaHa y 3ragaHomy Buine Ykasi [Ipesugenta. 3 BpaxXyBaHHSIM
Cy4aCHHUX YMOB, TPUBAJIOIO MOHA]] JIBA POKH BIMHO0, HEOOX1HICTIO TIPHUIIIBUIIICHHS
YIOCKOHAJIEHHSI MPaBOBOTO PETYJIOBaHHSA BIAHOCHMH y MyONiuHO-TpaBOBiN cdepi,
OJIHUMH 13 BEKTOPIB peaizallii JIOAUHOLIEHTPU3MY Y HampsIMKax Kl CTOCYIOThCS
peainizaiii mpaB 1 cBOOOA JIIOJWHU y BIAHOCMHAX 3 OpraHaMH MyOJiYyHOi BIaau B
YacTHUHI [1i 3aKOHOAABCTBA MPO aJAMIHICTPATUBHY MPOLEAYPY; MOKIMBOCTI y4acTi
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THCTUTYILII TPOMAJTHCHKOTO CYCHUIbCTBA y MPUMHATTI PillIeHb OpraHaMu ImyOiYHOi
BIaau  (30Kpema, 4Yepe3 CTBOPEHHS  KOHCYJbTAaTUBHO-IOPAIUUX  OpraHiB);
YIOCKOHAJICHHSI aJMIHICTPaTUBHO-/IETIKTHOIO 3aKOHOJABCTBa (MPUIHATTS HOBOTO
Konekcy VYkpainu mpo aaMiHICTpATUBHI MPOCTYIKH); BAOCKOHAJIEHHS MPOLEIYp
KOHKYpPCHOT'O HabOpy Ha MmyOdiyHy ciayxO0y (Hampukiaa, BiIHOBJICHHS KOHKYpPCIB Ha
Jep>KaBHY CIykO0y, KOHKYpPCH Ha 3aMIIIEHHS BaKaHTHUX IOCaJ CYJIJIB TOUIO);
NPOJOBKEHHSI PePOpMHU MICIIEBOTO CaMOBpPSAyBaHHS (OCOOJMBO IO CTOCYETHCS
nepeaadi 3Ha4HO1 YaCTUHU MMOBHOBAYKEHD BiJ] OpPraHiB MyOJIYHOT BN HA MICIS SIKi
CTOCYIOTBCSI CEPBICHOT MisTbHOCTI). Takuii epenik He € BudepmanM. OaHaK, Ha HAII
MOTJISIA, came y  JaHMX  HampsMKax BiJTOOpaKaTUMETHCS BILJTUB
JIOAMHOLEHTPUCTCHKOI MapaJirMU 3 BpaxyBaHHSAM CY4YaCHUX YMOB Ta BHKOHAHHS
HAlIOK JIEPKaBOI0 MIXKHAPOJHUX 3000B’SI3aHb SIKI CTOCYIOThCSI MyOJIYHOI BIIaJu.
PosrnsHemo ix neranbHilie.

[Tpuitnsatts 3akony Ykpainu «[Ipo agmiHicTpaTHUBHY HpoOLEIypy» CTajlo imie
OJIHIEI0  BAXJIMBOIO  BIXOI  CTAaHOBJIEHHS Ta  PO3BUTKY  BITYM3HSIHOIO
aaminicTpatuBHOro npasa [7]. Ha nymky [.B. KoBbOaca BiH 3akpiIuiioe «4iTKi Ta
BU3HAYECHI aJIrOpUTMH W MOCTIAOBHOCTI peani3aiii 0co00l0 CBOiX Mpas,
OXOPOHIOBAaHUX I1HTEPECIB Ta BCTAHOBJIIOE J1€B1I 3acO0M TIPOTHJII CBaBLLIIO,
cy0’€KTHBI3MY 3 OOKY CITY>KOOBIIB SIK1 IPEACTABISAIOTH BIAMOBIIHI OPraHy MyOI14HOT
Brnagu... lle abcomoTHO I1HIMI BHUMIp y TPABOBOMY PpETYJIOBaHHI, SKUH €
MPOTUJICKHUM BITHOCMHAM CcyOopJuHalii, o OylM MpUTaMaHHI PaasHCBKIN 1001.
OpHak, MOKYW 1110, YUHHE BITUM3HIHE MPOIEAYPHE 3aKOHOAABCTBO, HE MUBISYHNCH Ha
MO3WUTHBHI 3MIHH SIKI BiIOYBalOThCS y HbOMY, TOTpeOy€e CBOr0 BAOCKOHAIECHHS |8, C.
101].

Bkazane TBep/DKEHHS BIANOBIIA€ CY4YaCHUM peallisiM: WOro NpUUHATTS
3YMOBWJIO TEPETJIsi]] 3HAYHOTO MAaCUBY HOPMATUBHHUX Ta MiJI3aKOHHMUX aKTIB Mij Yac
PO3IIIAY BIAMOBIIHUX aJMIHICTPATUBHHUX CIIpaB, MPOBEICHHS HAaBYAHHS 3-TIOMIXK
MPEJACTaBHUKIB OpraHiB MyOJiuHOi Biaau. BaxkmuBuMm TyT Oynme it cdopmoBaHa 3
4acoM CyJIOBa MPAaKTHKA, aJKe, OJHICI0 13 CTaAlil aJAMIHICTPATHUBHOI MpPOLEIypU
BU3HAYCHO CYyJI0OBE OCKapkeHHsA. lle macTe 3Mory BHUSIBUTH HOTO HEIOJIKH Ta
BHU3HAUUTH CIIOCOOU 1X YCYHEHHSI.

[TposiBoM peamnizaiii JIOAMHOLUEHTPU3MY € PO3LIMPEHHS MOXIMBOCTEH AJis
IHCTUTYLIIH TPOMAJSIHCHKOTO CYCHIJIbCTBA OpaTH y4yacTh B YHPaBIiHHI J€p>KaBHUMU
CIpaBaMH 4Yepe3 HaJaHHS IM TpaBa Ha CTBOPEHHS KOHCYJIBTAaTUBHO-IOPAAUUX
opraniB. Okpim sk nepeadadyeHHs B OCHOBHOMY 3akOHI MpaBa JIOAUHU OYyTH
3QJly4€HOI0 JI0 MPOLIECIB MPUUHSATTS OopraHaMu MyOJiyHOi BiaAM PIillleHb 3 PI3HUX
MUTaHb CYCHUIBHOTO >KUTTA, Ail0Yl B YKpaiHi TpoMaJCbki OO’€IHAHHS TaKOX
HaJIJICH1 BIAMOBIAHUM TpaBoM. OfHAaK, SKIIO JJIsI 0COOM y4acTh B YNPABIIHHI MOXE
3MIMCHIOBATUCA 3a JOMOMOTOI0 IHCTUTYTIB O€3MOCepeHbOi Ta ONOCEPEIKOBAHOI
JIEMOKpaTii, TO Taki 00’ €qHAHHS MOXYTh (DOPMYBATH BIATOBIAHI TOpaayl OpraHu Ta
MOKPAIIyBaTH JTIsUTbHICTH BIAMIOBITHOTO OpraHy.

HaiinomupeHimuM BUOM TaKHX JOPAJAYUX OPTraHiB € TPOMAACHKI paau sKi
MOXYTh CTBOPIOBATHCH MPU OpraHax BUKOHaBUOi Biaau. OmHaK, iX MIsIIBHICTH HE
3aBXKIU € €(PEKTUBHOIO HI0 OOYMOBIIOETHCS BIJICYTHICTIO OKPEMOTO HOPMATHBHOTO
aKTy TIPO JOpaadi OpraHu, MEBHOO AMATUYHICTIO 31 CTOPOHHM KEPIBHUIITBA OKPEMHX
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opraniB Biaau. Ha Hamy aymKy, MOKpallUTH CHUTYaIlll0 MOIJIO O NPUHAHATTS
okpemoro 3akoHy Ykpainu «IIpo KOHCYIbTaTUBHO-IIOpaayl OpraHU» Ta aKTHUBHE
3alTlydeHHs 0 (OpMyBaHHS TaKuX paja 00’€IHaHb TPOMAJIsiH, BOJIOHTEPCHKUX (DOHIIB
K1 MalTh 3HAYHUN JIOCBIA 3MIMCHEHHS YIMPABIIHHSA 3a HaOpsAMKaMU IisUTbHOCTI
TakuX 00’€JJHAaHb 3 BpaxyBaHHSM iX JISUIbHOCTI B Cy4aCHUX YMOBaX.

3aBepiiieHHs cyA0BOi peOpMH € OJHHUM 13 KIIOYOBUX 3aBJaHb SIKI HEOOX1IHO
BUKOHATH B HaWKopoTmuid TepMiH. He Topkarounch NUTaHb yTBOPEHHS HOBHX
CyIOBUX OpTaHiB, MUTaHb iX IIJCYAHOCTI IO BIJHOCHTHCS O€3MOCEepeaHbO 0
[AapUHU TIPOLIECYATIbHOTO 3aKOHO/JABCTBA, XOUEMO 3BEPHYTHM yBary Ha TIEBHI
npoOsieMd sIKi BUHHUKAIOTH 1] Yac MpoBeAcHHS (OpMyBaHHS SIK OpraHiB SKUMHU
3a0e3neyyeThCcsl MPOBENEHHSI TAaKMX KOHKYPCIB Ta MPHU3HAYEHHS OCI0 Ha Mocaau
CYJUIIB, 3aBEPIIYIOYM JISJIbHICTIO KOHCYIbTaTUBHO-A0paaunx oprasisB (I'pomancekoi
paau nobpouecHocti). Taki opranu sik Buia kBamidikaiiitna komicist cyaaiB (nani —
BKKC), Buma pana npaBocyans (mami — BPII) yTrBoproBamuch y BIJNOBIIb Ha
Mepe3aBaHTAKEHHSI YCI€l CyIOBOI TJIKUA BIaau A1 GOPMYBaHHS HOBOTO MITXOIY Y
dbopMyBaHHI CYIJIIBCBKOTO KOPIYCY, 3 BpaxyBaHHSM JyMKH TI'POMaJICHKOCTI,
BUIMOBITHUX MIKHApOJHUX EKCIIepPTIB. 3arajioM, iX MisSUIbHICTh 3apeKOMeHIyBaja
cebe mo3uTuBHO. [lompu 1€, ICHYIOTH OKpemi MpoOJIeMH sIKI MOXYTb HETaTUBHO
B1I0Opa3uTHCh O€3MocepeHbO i Yac BIAMOBIAHMX KOHKypCiB. Tak, y 2023 pori
BPII, BKKC Tta I'P/] BignoBigHo no [ep:kaBHOi aHTUKOPYMIIITHOI TpOrpaMu Maju
po3poOuTn €auHI MOKAa3HUKU JJI OLIHKH JTOOpOYECHOCTI Ta MpPO(eCciHOiI E€TUKH
cynai (kanaupmata Ha mocany cyadi). Opnak, aume 8 mrortoro 2024 poxy BPII
CTBOPEHO po00Yy Trpylly 3 pO3pOOKHM BIANOBIIHOTO JOKYMEHTY IO HE BiANOBiIA€
yMOBaM BHU3HAYEHOCTI BIANOBIAHOTO KOHKYPCY JUIsl OCIO SIKI BUSIBUJIM HaMip B3SITH
y4acThb y TAKOMY KOHKYPCI.

OTxe, mapagurMa JOJUHOLEHTPU3MY B aIMIHICTPAaTUBHOMY MpaBl YKpaiHu €
HE JIMIIE JOKTPUHAIBHOIO KAaTETOPIEI0 KA 3HAXOAMTHCS B IIEHTPl yBarkm HayKOBIIIB
K1 3MIMCHIOIOTH ii JoCiikeHHs. BoHa ciayrye ocHOBOIO i (pOpMyBaHHS HOBOTO
HOpMAaTUBHOTO 0a3uCy sSKuW 3a0e3rneuyBaTMME BIAMOBIIHUN PiBEHb peaiizaiii Ta
3aXMCTY MpaB 1 CBOOOI JIFOJIUHHU.
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OKPEMI HIAXOAU 10 HOPMATHUBHO-ITPABOBOI'O
PET'YJIIOBAHHA 3ABE3IIEYEHHS 3AIIOBIT'AHHSA NHOPYIIEHHSAM
JTOTPUMAHHS BUMOT JEPKABHOI BE3IIEKA

SEPARATE APPROACHES TO THE LEGAL REGULATION OF
ENSURING PREVENTION OF VIOLATIONS OF COMPLIANCE WITH
STATE SECURITY REQUIREMENTS

Abstract. The purpose of the article is to establish the specifics of the
normative legal regulation of ensuring the prevention of violations of compliance
with state security requirements. The achievement of the set goal was achieved
through the use of specially scientific and general scientific methods of cognition,
among which it is necessary to highlight structural-logical, synthesis and analysis,
and dialectical. It has been determined that the problem of normative and legal
regulation of the competence of law enforcement agencies, the presence of constant
processes of their reform in general, and in particular, in the field of defense,
definitely affects the quality of overcoming illegal manifestations in the field of state
security of Ukraine.

Keywords: administrative and legal regulation, ensuring human rights, state
security, defense, competence, powers.
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OOrpyHTYyBaHHS aKTyaJbHOCTI mpobsiemu. [Ipobiema HOpMATUBHO-TIPABOBOTO
pPEryJIIOBaHHS KOMIIETEHIlI TPAaBOOXOPOHHUX OPraHiB, HASBHICTh MOCTIHHUX
nporieciB iX pepopMyBaHHS B IIIJIOMY, 1 30Kpema, y cdepi 000poHH O0€3yMOBHO
BIUIMBAE Ha SAKICTh MOJOJAHHS MPOTUIIPABHUX MPOSBIB Y cepi aepkaBHOI Oe3MeKH
VYkpainu. CkiaioBo0 Jep>kaBHOI Oe3MneKku € 3a0e3neueHHs noTped 000poHH.

O6opoHa po3yMIETHCS Uepe3 MPU3MYy TaKMX HAYKOBUX I1JIXOJIIB: 3MICTOBHOMY
— K CYKYIHICTb TI€BHMX BIHCBKOBHX [Iiif, CHOpPSAMOBAaHMX Ha TMOJOJaHHSA
BHYTPIIIHBOTO KOH(IIKTY YM 30BHIMIHBOTO Hamaay; KOMIETEHLIHHOMY — K KOJIO
MOBHOBAKEHB BJIAJTHUX CYO’€KTIB, III0 MAlOTh OyTH peasizoBaHi 3315 3a0e3MeUeHHs
00OpOHO3/1aTHOCTI JIEP’KaBU Ta OKPEMHX TEPUTOPIN (30Kpema, TEPUTOPIil AeprKaBHUX
KOPJIOHIB, y30epexoksl TEpUTOPIaIbHOTO MOpSl Ta BHYTPIIIHIX MOPCHKUX PECYPCIB);
OprasizaifiifHo-IpaBoBOMY — SK KOMIUIEKC HOPMAaTUBHHUX IIOJIOXKEHB, IO
BU3HAYAIOTHCA MPaBa Ta 00OB’SI3KM YYACHUKIB OOOPOHHUX MPABOBIIHOCUH, 00 €KT Ta
npeaMeT Takoi cdepu NpaBOBOro peryiaoBaHHS. Toal sk peanizaiis (yHKIIHA
JIep>KaBHOI O€3MEeKU 3/1MCHIOETHCS MOCTIMHO SIK B MeXax Jili BOEHHOTO CTaHy, TaK 1
yMOBaXx BIJICYTHOCTI BINCBHKOBOI 3arpo3H, 1 MOB’S3YETHCA 13 BXKUTTSIM KOMIUIEKCHUX
3aXOMIB 13 3aXHCTy IHTEpeciB JepkaBu y cdepi EKOHOMIKH, COILaJIbHOTO
PEryJIIOBaHHS, JIyXOBHO-KYJIBTYPHOTO 3pPOCTaHHS, OXOPOHH JIOBKULIS  TOIIO.
Pimennsam PHBO, 3atBepmxenoro Ykazom Ilpesunenta Ykpainu Bijg 25 OepesHs
2021 poky Ne 121/2021, BcTaHOBIIOETHCS, 10 «BOEHHA Oe3neka YKpaiHu € OJIHIEI0 13
3acaJHUYMX YMOB peajizaiii mpaBa YKpaiHCBKOIO HapoJy Ha CaMOBH3HAYCHHS,
30epeKeHHs JepkaBu YKpaiHa Ta 3a0e3nmedyeHHs il CTajloro po3BUTKY Ha OCHOBI
HaWBUIIUX IIHHOCTEHW JEMOKpaTii, BEpXOBEHCTBA MpaBa, CBOOOAM, T1THOCTI, Oe3MeKu
1 IPOLBITaHHS TPOMAJISIH YCIX HallloHAJTIbHOCTEN» [1].

3rigHo 13 nosiokeHHs MU CTpaTerii BOeHHO1 Oe3neku YKpainu Big 25 Oepe3Hs
2023 poxy BH3HAUYaJIOCh, 1[0 OJHIEIO 13 3arpo3 JJIsl YKPaiHChKOI JIep>KaB BU3HABAIACh
«eckanarisi Pociiicekoro denepartiero 30poitHOi arpecii mpoTu YKpainu, 30poiiHa
arpecis 3 OOKy IHIIMX Jep)kaB a0o Koaliliid JepkaB - IOBHOMAacIITaOHE
3aCTOCYBaHHS BOEHHOI CWJIM TPOTH YKpaiHU MUIIXOM TPOBEIEHHS BIHCHKOBUX
omepanii 3 pINIyduUMH disIMH, IO MOXE CYINPOBOKYBATUCH 1H(MOpMAIiHHUMU
KaMMaHisMU, 1HQOPMAIIMHO-TICUXOJIOTIYHUMHU  OTlepallisiMu, KidepomneparlisiMi Ta
CHeIiaJbHUMHU OlepaliisiMi TPOTH YKpaiHu, a TakoX O0kamorw 1i TOPTIB,
y30epexoKsi, TOBITPSHOTO MPOCTOPY», - OYyJI0 BHU3HAHO SIK OJHA 13 3arp0O3 BOEHHIM
Oesrmerri ykpaiHcbkoi AepkaBu [ 1], o BiacHe y 2022 portii 1 Bi10OyJI0Ch.

EdexTuBHICTh pEryJIfOBaHHS OprasizauiifHo-1paBoOBOTO MEXaHI3My
3a0€3MeUeHHs] BUMOT JTOTPUMAaHHS JIePKaBHOI OE3IEeKHU B IIJIOMY, 1 30KpeMa, BOEHHOI
Oe3MeKu, 3alIeKUTh SAK BiJI SKOCTI CHUCTEMU BIHMCHKOBO-aJMIHICTPATUBHUX
HOPMATHMBHUX aKTiB, TaK 1 BiJ BIPOBAKEHHS KOMIUIEKCHOCTI MAXOAIB 10 il
dbopmyBaHHS.

Ctyninb  AOCHIDKEHHS MpoOJieMd y  JIOKTpUHI. BUBUYEGHHS THUTaHHA
HOPMATHBHO-TIPABOBOTO PETYJIIOBAHHS 3a0€3MEUCHHs 3amno0iraHHs MOPYIIEHHSIM
JOTPUMAHHS BHMOT JIEPXKABHOI O€3MeKH 3MINCHIOETBCA y TOCHIDKEHHAX SK
npencTaBHUKIB BilicbkoBO1 Hayku (€.J1. Cxynum, I.I. I'pymmiko Ta iH.), Tak 1 B Mexax
aJIMiHICTpaTUBHO-TIpaBOBUX HaykoBux jaociimkeHs (B.B. Coxypenko, B.b.
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ABepssHOB Ta 1H.). MipKyBaHHS MO0 BCTAHOBJIEHHS COIIAJILHOTO 3HAYCHHS
TOTpUMaHHA €()eKTUBHOCTI HOPMATHBHO-TIPABOBOTO PETYJIFOBAHHS BIIHOCHH Y cdepi
JIep>KaBHOI O€3MeKH pO3TJISAAINCh Y HAYKOBHX Mpalsgx Takux BUYeHHX, sk M.C.
Maiinina, b.M. FOcbkiB, B. Komtox Ta iH.. [Ipu npomy TpuBarouuii BOEHHUN CTaH
MO3HAYMBCS Ha 3JIMCHEHHI MPaBOTBOPYOI MISUTBHOCTI 1 BUMarae INepeoCMHUCICHHS
IIPOIIECIB IIpaBoOpeaizallii Ta MpaBOBOIO PETYJIIOBAHHS B IIIJIOMY, 1 30KpemMa, y chepi
JIep>KaBHOI OE3MEeKH.

MeTol0 AOCHIIKEHHS BHM3HAUYE€HO OKpEeMi MIAXOAW IO BCTAHOBIICHHS
cnenu(iki HOPMAaTUBHO-TIPABOBOTO PETYJIIOBaHHSA 3a0e3MeueHHsl 3amoOiraHHs
MOPYIICHHSM JOTPUMAHHS BUMOT JIEPKABHO1 OC3ITEKH.

BinnosigHo mo 3akony Ykpainu «IIpo mpaBoTBOpUy AisUIBHICTH» BHU3HAUYEHO,
110 MOro Jisl NOIUPIOETHCA HA: TUIAHYBAHHS IPAaBOTBOPYOI AISUIBHOCTI; pO3pO0OIEeHHS
MIPOEKTIB HOPMATUBHO-NIPABOBUX AaKTIB; NPUUHATTA (BUJAHHA) HOPMAaTUBHO-
MPaBOBUX AaKTIB; JIOBEJICHHS HOPMATHUBHO-TIPABOBUX AaKTIB JI0 BiJJOMa HACEJICHHS,
HaOpaHHS YUHHOCTI HOPMATUBHO-TIPABOBUMH aKTaMH; BEJIEHHS OOJIIKYy HOPMAaTHUBHO-
MPaBOBUX aKTiB; J1i HOPMATHUBHO-MPABOBHUX aKTIB, YCYHEHHS MPOTAJINH, MO0JIaHHS
KOJI31i y HOPMAaTHBHO-TIPABOBUX AaKTax; 3/IMCHEHHS KOHTPOJIO 3a peati3alli€io
HOPMATUBHO-TIPABOBUX aKTIB (Jadi - mpaBoBUMA MOHITOpUHT) (cT. 1). I mpu mpomy
MpaBOTBOpYA JISUIBHICTh, IO MOBS3YETHCS 13 3a0e3MeueHHs moTped o0OpoHU Ha
JIep>kaBHOI  Oe3leKkW Mae  BIAMOBIAATH  BIIMIHHAM — NpPHUHIMIIAM, 10 Ha
BCTAHOBIIIOIOThCS  3akoHOM Ykpainu «lIpo mnpaBoTBOpuy AisIBHICTE». Tak,
BIAMOBIAHO A0 4. 2 cT. 1 3akony VYkpainu «IIpo npaBoTBOpUy IiSIIBHICTHY
BU3HAYAETHCS, 10 HOTO [isi HE TOIIMPIOETHCS HA CYCHUIbHI BIAHOCHUHHU, IO
BUHMKAIOTh Yy mpoleci: 1) peanizamii npaBa Ha HapOJHE BOJEBUSBICHHA Y (QopMi
pedepenayMy, KpiM MUTAHHS BIAMOBIIHOCTI MPOEKTY HOPMATHUBHO-TIPABOBOTO aKTa,
0 BUHOCUTHCS Ha pedepeHayM, BCTAHOBJICHMM IIMM 3aKOHOM MPHHIIAIIAM
MPaBOTBOPYOI JISIILHOCTI; 2) OTOJIONIEHHS 3arajbHOi ab0 4acTKOBOI MoO1Ti3alii,
BBEJICHHS B YKpaiHi a00 B OKpEMHUX ii MICIIEBOCTSIX BOEHHOTO CTaHy, OT'OJIOIICHHS 32
nomanHsM lIpesunenta YkpaiHu cTaHy BIMHHM 1 YKJIAJEHHS MUY, BUKOPHUCTAHHS
30poitanx Cun YkpaiHu Ta 1HIIMX YTBOPEHUX BIAMOBITHO JO0 3aKOHIB YKpaiHH
BIMCHKOBUX (pOPMYyBaHb, 3[1HCHEHHS MTOBHOBAXEHB Y chepl HAI[IOHATBHOI O€3MeKH 1
000pOHH, a TAKOX 3IMCHEHHS 30BHIIIHLOIOJITHYHOI TISJIBHOCTI; 3) BBCJACHHS B
VYkpaini a00 B okpemMux ii MiCIIEBOCTSIX HaJ3BUYAMHOTO CTaHy, OTOJIOIICHHS OKPEMHX
MICLIEBOCTE 30HAaMHU HAJ3BUYAMHOI €KOJIOTIYHOI cuTyalli; 4) 3acTOCYBaHHS
bromxeTHoro xoaekcy YkpaiHu; 5) peanizauii 1HIIMX CYCHUJIBHUX BITHOCHH, KpIM
BU3HAUYCHUX IIUM 3aKOHOM BHUIIAJIKiB, OB’ A3aHUX 3 MPABOTBOPUOIO JISUIHHICTIO [2].

OTxe, TpaBOTBOpYA [isUTBHICTh, IO PE3YJIbTAaTUBHO CIPSMOBYETHCA Ha
3a0e3MeueHHs ToTped JAep)KaBHOI OE3MEeKH, Ma€ BIAMOBIIATH SK 3arajbHO MPAaBOBUM
NpUHIMIAM 31MCHEHHs (BEpXOBEHCTBA IMpaBa, IO BKIIOYA€E, ajle HE BUKIIOYHO,
MPUHITUIIN  3aKOHHOCTi, FOPUJAMYHOI BH3HAYEHOCTI, 3amoOiraHHs 3J0BXXHBAHHIO
MOBHOBAXEHHSIMU, PIBHOCTI TIepea 3aKOHOM Ta HEAUCKPUMIHAIL, TOCTYIy M0
MPaBOCY/IJIS; IPIOPUTETHOCTI YTBEPKEHHS Ta 3a0€3MEUCeHHsI TIPaB 1 CBOOOT JIFOINHH,
JOTPUMAaHHS MDKHApPOJHUX CTaHIAPTIB y cdepi MpaB JIIOIWHU;) TEMOKPATUYHOCTI;
MPOMOPLINHOCTI; HEOOX1MHOCTI Ta OOIPYHTOBAHOCTI; CHCTEMHOCTI; HAyKOBOT'O
3abe3nedeHHs; pecypcHoi 3abesmedenocti (4. 1 cr. 3 3akony VYkpaiam «[Ipo
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MPaBOTBOPYY MISUTBHICTBY); TaK 1 CHUCTEMI CIHEMabHO TMPABOBUX MPHUHITUIIIB
peryiatoBaHHs (A0  SKUX  TEpeayciM  BIJHOCATbCS  BUMOTHM  JOTPUMAHHS
KOH(IAEHIIIMHOCTI 00Iry BIJOMOCTEH, IO MICTATHh JACp)KaBHY Ta/a00 CiIyKOOBY
TaEMHHUITIO).

BucHoBOK. 3pilicHEHHsS MPaBOTBOPUOi AISUIBHOCTI Yy cdepl 3a0e3nedeHHs
BUMOI' JIEp>KaBHOI O€3MeKu TMepeayciM Mae BU3HAYATHUCS MEXaMU KOMIIETEHIIT
BIagHUX Ccy0’ekTiB [3, c. 53—69], ne BaxumBe Mmicue 3aiimMae CiyxbOa Oe3nexku
VYkpainu. TakuM 4YHHOM, aJIMIHICTPaTUBHO-TIPABOBE 3a0e3MeueHHsl JAep KaBHOI
0e3meKkn — 1€ KOMIUIEKC MPaBOTBOPYHMX Ta IMpPaBOpEaNi3ylOuuX 3aco0iB BIUIMBY 3
MATaHb JOTPUMaHHS 30EPEKCHHS IIIITICHOCTI KOPAOHIB, CTBOPEHHS YMOB IS
BIJIBEPHCHHSI HACTYITy Ta BXHUTTS 3aXOMIB CYNPOTHBY, IO BHU3HAYAIOTHCS OOCATOM
KOMIIETEHIII1 BIaJHUX CYO’€KTIB.
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PO SATPEBYBAHICTD TIOTEHUIAJIY JEPKABHOI'O
YIIPABJITHHS 1] YAC JIf BOEHHOI'O CTAHY B YKPAIHI

ABOUT THE DEMAND POTENTIAL OF PUBLIC ADMINISTRATION
DURING THE MARTIAL LAW IN UKRAINE

Abstract. Recently, based on the objective need for further changes in the
theory of administrative law, several interesting but not sufficiently researched
innovations have been introduced, which include the category of "public
administration™. Of the three existing concepts of this concept, the most acceptable is
its polystructural version, combining state and municipal administration. Particular
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attention should be focused on public administration, underestimation of the potential
of which leads to numerous facts of tangible weakening of the processes in the sphere
of mobilization, logistical and food support of the defense forces of Ukraine, military
security and national security in general. Therefore, in the context of the ongoing
third year of the expanded armed aggression of the Russian Federation against our
state, the demand for the implementation of all state-management capabilities will
only increase.

Key words: public administration; martial law; defense; state-power
apparatus; citizenses; the rule of law; civil society

Beryn. TpuBatoua 27-i MicAlb mHpoKkoMaciitabHa arpecis pd npotu Ykpainu
Ta HAaKONMHMYEHUU JOCBIJ (0COONMBOr0O HOro HeraTMBHA 4YacTka) (DYHKIIIOHYBaHHS
OCHOBHMX JIEP’KAaBHO-BJIQJHUX I1HCTUTYTIB 32 I€d Mepio, 3MyILIye MNEepiOJUYHO
OIL[IHIOBATH MPUUHATI (HE MPUIHATI) HUMU YIPABIIHCHKI PIIICHHS HacaMmIiepena 3
MO3MUIIIA iX CYCHUIbHOI 3aTpeOyBaHOCTI, BYACHOCTi, MOBHOTH BHUKOHaHHSA. ToOTO
BU3HAYATH PIBEHb JIEP>KABHO-YIPABIIHCHKUX MPOILECIB, 00 POOUTH OOIPYHTOBaHI
BHCHOBKH Ta y pa3l MOTpeOu, BXKUBATH BIAMOBIAHI i1 JJIA MOKPAIIECHHS CTaHy peuei
Ha TOMY YH 1HIIIOMY HampsiMi BJIaJHOI JisSTIbHOCTI.

3azHayeHa poOoTa JAe-pakTo 3MIMCHIOETBCS y Mexax peanizaiii (QyHKIH
JEpKABHOTO YIPABIIHHA, II0 € LUJIKOM HPUPOJIHIM 1 JIOTIYHHUM, BPaxOBYIOUU
MPIOPUTETHICTH 3a0e3MeUeHHs HalllOHATBHOI O€3MeKH, HEBI €EMHOIO CKIIAZOBOIO SKOT
€ BO€HHa Oe3lneka Jep)KaBu K y MUPHHUI 4ac, Tak i 0COOJMBO B yMOBaX JIMXOJITTS
BiifHU.

3 3a ocrtanHi 10-15 pokiB NUTaHHSAM JEpP>KaBHOTO YOPABIiHHSA 3 OOKY
YKPaAiHCbKUX YYEHUX-aIMIHICTPATUBICTIB, MPUIISETHCA BCE MEHIIE YBaru, HaBIiTh y
MOCIOHMKAxX Ta MIAPYYHHKAX 3 aJMIHICTPATUBHOIO IpaBa, JEp>KaBHE YIPaBIIHHS
3aMIHIOETbCS ~ Ha  OLIBIN “cyuacHimie”  CJIOBOCIOJNYYeHHS  “myOsivHe
aaMIHICTpYBaHHS , SKE HE IUBIAYNCH HAa CBOE IIHPOKE PO3MOBCIOIHKCHHS Cepe
3HaYHOI YaCTUHU CyYaCHOTO HAayKOBOIo OOMOH]y MOKH IO HE Ma€ aHi HaJIEXHOTO
TEOPETHUYHOTO MIATPYHTS (BIJACYTHE >KOJHE TPYHTOBHE JOKTOPCHKE JOCIIIKECHHS
CyTO I1i€i mpobsIeMu), aH1 BiIMOBITHOTO 00CITY TO3UTUBHOTO JTIOCBITY, OB’ S3aHOTO 3
MPAKTUKOK 3aCTOCYBaHHS IPAaBOBOTO I1HCTPYMEHTApilO, TMOB’S3aHOTO 3 JaHHUM
MOHSITTSM.

HeronocniBHICT BOTO TBEPIXKEHHS MIATBEPIKYETHCS THM, 110 Yy HAYKOBIH
JiTepaTypl Ha CbOTOJIHI MOKHA 3yCTPITHU TPU KOHIEMNI[ii, CTOCOBHO PO3YMIHHS
3rajaHoi  kareropii: 1)  koHuHenmis  MyOJIYHOTO  AAMIHICTPYBAHHS  SIK
BHYTPIIIHBOOPTaHi3aliiHOT  AisUIbHOCTI B opraHax nyOmiyHoi Bimagu (JLK.
Bbyraituyk); 2) koHuemniis myOai4HOro aaMiHICTPYBaHHS SIK 30BHIIIHbOOPTaHI3yHO4oi
JUSJTBHOCT1 OpraHiB BUKOHABYO1 BIaJM Ta 1HIIKX BiIagHux cyo’ekTiB (B.M. beBsenko,
P.C. Menbank, O.I. Mwukonenko); 3) MONICTPYKTYpHA KOHIICMINS MyOIid4HOTO
anminictpyBanas (FO.II. burak, H.II. Marioxina, M.C. Kostyn). Koxna i3
3a3HAUYEHUX KOHIICTLIA TPYHTYETbCS Ha CBOiX TEOPETHMYHUX 3acajax, Mae CBOi
npesaru 1 Hepomiku [1, ¢.158].

[Toromxyrounch 3 TUM, IO B yMOBaX pPO3IIMPEHHS PUHKOBUX BIAHOCHH B
E€KOHOMIYHIN cdepi, 3aMiHU JOMIHYBaHHsS Jep>KaBHOI (OPMHU BIIACHOCTI cepen
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00’€KTIB TOCMOAAPIOBAHHA Ha MPUBATHY, JELEHTpali3alii Ta pO3MIMPEHHS BIAJHUX
NOBHOBAXEHb TEPUTOPIAILHUX TPOMAJ,, HaMaraHHSMHU 3alpOBaJUTH B HEJIABHIX
YKpalHCBhKUX pealisix HOBY JIIOAMHOLIEHTPUCTCHKY JIOKTPUHY aJMIHICTPATHUBHOTO
npaBa, 3HAYHUM YMHOM HE CHOPHUSUIO PO3BUTKY JACP>KABHOIO  YIPABIISHHA,
00’€KTUBHMM 3MIHaM MO0 3MICTYy Ta HEMOXKJIHMBOCTI BIJIMOBH BijJ MOr0 3HAYHOTO 1
JEBOTO apCeHaly y TaKuX BAXKIUBUX cepax K 000pOHA, JeprKaBHA, TPOMaJChKa
Oesrneka (aaMIHICTPaTUBHO-TIOIITHYHA 00JIaCTh B IIJIOMY).

Take HeoOaunMBe CTaBICHHS [0 ACPKABHO-YIPABIIHCHKOTO MOTEHINATY Y
3HAYHIN Mipi MPU3BEIIO JI0 3aTPO3TUBOr0 3MEHILIEHHS! 000OPOHHUX CITPOMOXKHOCTEH Ta
MOO1TI3a11fHOT TOTOBHOCTI YKpaiHChKOT AepkaBu K y 2014 tak i 2022 pokox.

Y TemepimHii CcHUTyallli BOEHHOTO CTaHy, pE3yJbTaTH YIPABIIHCHKOI
TISIBHOCTI 3HAYHOI YACTMHU YKPAiHCBKUX JEp’KaBHO-BJIAJHUX I1HCTUTYTIB, IIO
3a0€3MeuyIoTh peatizailito 000pOHHO-0E3MEKOBUX 3aB/aHb, SBHO HE BIANOBIIAIOTH
BUKJIMKAM CBOTOJIEHHS, TOMY MOTPeOYIOTb CBOTO PETEIBHOIO aHalizy Ta
HEBIJKJIQJIHOTO pearyBaHHsL.

BpaxoByroun, 1o jgaHi 3aBAaHHs Oe3MOCepeHbO IMOB’s3aH1 OpraHizaliifHo-
IpPaBOBUMHM Ta  (PYHKIIOHAIbHO-IPABOBUMU  XapaKTEPUCTUKAMHM  JEpKaBHO-
YIPAaBIIHCHKIA JIISUIBHOCTI, BIJIMOBIIHI CYCIJIbHI MOTPeOU HE 3Ba)KAaIOUM Ha CBOIO
HaraJbHICTh, MOKU 1110 KOMIUIEKCHO HE JIOCHIJIKYBAJIUCh, TOMY ICHYE HEOOXITHICTh
pO3MoYaT iX po3risi, o Oyae peadizoBaHo y JaH1i poOoTi.

HaykoBO-TE€OPETUYHOIO OCHOBOKO JUIsI BHUBYEHHS TENEPIIIHbOTO CTaHy
JEp’)KaBHOTO YINPAaBIiHHA B YKpaiHi, MOXYTh CJIYIyBaTH IMpall TaKUX BIJIOMHUX
YUEHUX SIK:

B.b. Agep’snos, FO.II. bursk, LII. TNomocuiuenko, B.M. T'apamyk, €.B.
Honiw,

P.A. Kamoxnuii, T.O. Konomoenns, B.K. Kommakos, A.T. Kom3wok, H.IIL
Marroxina, B.4. Hactiok, O.1. XapuToHoBa Ta iH.

HaGytuii 10-Tu piuHuMii AOCBiA opraHizailii Ta (YHKIIOHYBaHHS JE€pPKABHOTO
amapatry B yMoBax arpecii pd, CIOHyKae a0 MHOro KpUTHYHOTO aHami3y Ta
(hOpMyBaHHIO BIAMOBIIHUX BHUCHOBKIB, CIPSMOBAaHUX HA YCYHEHHS ICHYHOYHMX
CTpaTeriuHuX YIMYyIIeHb Ta TAKTUYHUX MOMMJIOK, TOMY BH3HAUY€HHS 3aTpeOyBaHOCTI
MOTEHLIaTy Jep>KaBHOTO YIPaBIiHHS M1 Yac Jii BOEHHOTO CTaHy B YKpaiHl € METOIO
1i€i mparii.

Ha mowaTky BWKIageHHS OCHOBHOTO MaTepialy, CIiJ 3a3Ha4UTH, IO Y
MEepIIOMy ABOTOMHOMY aKaJE€MIYHOMY Kypcl aMiHICTpaTUBHOTO IpaBa YKpaiHw,
PO3YMIHHSI JICP’KABHOTO YMPABIIHHS 3BOJAUTH HOTO 1O CYKYIHOCTI YCiX BHJIB
TISUTBHOCT1 yCIX OpraHiB JepXaBu, TOOTO o3Havae (akTHUUHO Bci popmu peanizarii
Jep>KaBHOI BJIaJI B IJIOMY.

Y BuUMamKy BY3BKOTO PO3YMIHHS JI€p)KaBHOTO YIPABIIHHA, Jep’kKaBa
pO3TISAA€TbCA HE B LIJIOMY, a JAU(EpeHLINOBaHO: SK CYKYIHICTh JAepKaBHUX
OpraHiB...BIATaK KaTeropis [Aep>KaBHOTO YNpPaBIiHHS Y BY3bKOMY 3Hau€HHI
Bi0OpaXkae BIAHOCHO CaMOCTIMHUM BHJI IEP>KaBHOI ISJIBHOCTI, 10 31HCHIOE TTEBHA
YacTHUHA JepKaBHUX OpPTaHiB.
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3a pansHCHKUX YaciB JepiKaBHE YIPABIIHHSI BU3HAYAIOCS K OJHWH 3 YOTHPHOX
BIJIHOCHO CaMOCTIMHUX BHU/IIB AISUTBHOCTI JAEp)KaBU — MOPS 3 TAKUMU il BUIAAMU SIK,
a) 3/1MCHEHHsI BJIaCHE Jep>KaBHOI Biadau — II€ JISUIBHICTH Paj HapogHUX JeryTaTiB
(memyTatiB TPYASIIKMX) YCiX PiBHIB; 0) MPaBOCY/sS; B) MPOKYPOPCHKUM HATJIA/.

I3 3anpoBaxeHHsIM B YKpaiHi KOHCTUTYLIMHOTO MPUHIIUITY TOALTY I€PAKABHOT
BJIaJM Taka Kjacuikairis BUJIIB Aep>KaBHOT AISJILHOCTI BTpATUJIa CBOE 3HAYCHHS.

[IpoTe 1e axk HISAK HE O3HAyYae€, IO cCaMe€ SBUINE ‘‘NIep)KaBHE YIpPaBIiHHS
3HHMKAa€ 13 3MICTY JepxaBHOi MisuibHOCTI. HaBmaku, nepskaBHE YNpaBIiHHS SIK
cnenudiuHa TiSUIBHICTh JEepP:KaBHUX OpPraHiB HE TIIbKU 30epiraeThcs, a i HaOyBae
Aenani OUTBIIOTO 3HAUEHHS B yMOBax 3araipHOi TpaHcdopmaiii poii Jaep:kaBu y
IPOMaJITHCHKOMY CYCHUIBCTBI 3 HOTO PHHKOBUMH MEXaHI3MaMH, CTaHJapTaMu
JEMOKPATUYHOI 1 BIIKPUTOT AEPKABHOI BIaIH.

Came By3bK€ PO3yMIHHS JIEP’KaBHOTO YMPABIIHHA Ma€ OyTM OCHOBHUM B
aJMIHICTPAaTUBHOMY IpaBi, OCKUIbKH pPEaIbHOI MOTpeOHM y BUKOPUCTAHHI TYyT I
OJIHOTO — IIUPOKOTO — PO3YMIHHS JEP>KaBHOTO YIIPABIIHHS IPOCTO HEMAE.

OTXe, TMOHATTA JEP>KaBHOTO YIPABIIHHA B aJMIHICTPAaTUBHOMY IIpaBl CIij
BU3HAYATH SK HOPMOTBOPUY 1 PO3MOPSAIUY NIsUIBHICTH OpraHiB BUKOHABYOI BIAIH 3
METOIO0 BJIAIHO-OPTaHI3ylOuOT0 BIUIMBY Ha BIJMOBIJIHI CYCIHUIbHI BITHOCHUHHU 1
MpoIlECH B E€KOHOMIYHIHM, COIadbHO-KYJbTYPHIM Ta aJaMIHICTPATUBHO-TIOIITHYHIH
chepax, TakoX BHYTPINIHROOPTaHi3alllifHy IisJIbHICTh amapary BCIX JepiKaBHUX
OprasiB moa0 3a0e3nedYeHHs HAJICKHOTO BUKOHAHHS ITOKJIAJIEHUX Ha HUX 3aBlIaHb,
(dyHKIII 1 TOBHOBaXkEHb [2, ¢.59-61].

OxpiM BUXOJYy JABOX TOMIB NEPIIOTO aKaAEMIYHOTO KypCy aJMIHICTPATUBHOTO
npaBa YKpaiHU, y HYJbOBI POKH MOTOYHOTO CTONITTS, Yy TEOpii YKPaiHChKOTO
aJAMIHICTPaTUBHOTO MpaBa Ta MPaKTULI peai3alii Horo HOpM BIAOYIMCS HE MEHII
MOMITHI Ta BaXJIMBI MOJIi, 10 SKUX HAacammepes Ciif BIAHECTH OCTATOYHE HAayKOBE
CHPUUHATTS TOJICTPYKTYPHOCTI TpenMeTa JaHoi raiay3l mpaBa, MEepCIeKTUBHI
HAyKOBI1 JOCTIKeHHST y cdepl aJIMIHICTPaTUBHOTO MPUMYCY Ta aJMiHICTPATUBHOI
BUIMOBIABHOCTI,  JIOBIOOYIKYBaHE  3alpOBAa/DKCHHS  BITYM3HSAHOI  MOJENI
aJMIHICTPaTUBHOT IOCTHUIIi, OpraHi3alliiHy OCHOBY $IKOi CKJajla CHCTeMa
aJMIHICTPaTUBHUX CY/IB Ta 1H.

OcobnmuBy  poiib y TOMIMIHIX TMporecax peGopMyBaHHI YKPaiHCHKOTO
aJMIHICTPaTUBHOTO TpaBa BIiAIrpaB BHIATHUN HaykoBelb B.b. ABep’sHOB, KOoTpuid
HE TUIbKM OpaB aKTHMBHY Y4YacTh Y TEOPETUYHOMY 3a0€3MEUEHH1 BTIJICHHS Y JKUTTS
nepesiyeHnux HoBarlii, a 1 'y 2006 poIii ONpUIIOHUB BJIacCHE OayeHHsS Ha OCHOBHI
MOJIOKEHHS HOBOI JOKTPUHHM aJIMIHICTPAaTUBHOIO TMpaBa YKpaiHU. 30KpeMa HUM
MPOTIOHYBAJIOCS 3aMIHUTH JOMIHYIOUY TOJI JE€PKABOLEHTPUCTCHKY 17€70T1I0 AaHO1
rajy3i TIpaBa Ha TMPOTHWICKHY — JIIOJHOICHTPUCTCHKY, BHUPOOUTH CIpPaBXHI
NPUHIUIN aJMIHICTPAaTUBHOTO TMpaBa, CUCTEMa SKUX Mpuinuia 0 Ha 3amiHy
(haKTUYHO TTAaHIBHUM MPUHIIAIIAM JIEP>KaBHOTO YIIPAaBIIHHS.

Takox, MM YyYEHHM TPOMOHYBAJIOCS BIAMOBUTHCH Bill  aOCoMrOTH3AIl
YIOPaBIIHCHKOT CKJIAJ0BOT TpeaMeTa aJAMIHICTPAaTUBHOTO TMpaBa, 3 HACTYNHUM
HaJaHHS TepeBard HEYMPaBIiHCHKIN (TIepeayciM myOIiYHO-CepPBICHII) HOro YacTHHI.
Ha #ioro nymky: “HoBa mokTpuHa Mae IpyHTYBAaTHUCh Ha TEOPETHYHIN MpPe3yMITLIi
Mpo Te€, M0 aJMIHICTPAaTUBHE MPABO MAa€ OlbIIIe BCTAHOBIIOBATH OOMEKECHHS IS
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7ep>kaBu (TOYHIIIE, 711 BCI€T MyOIIYHOT BJIaaM) 1 MEHIIIE — IS JIFOJCH, ale ax HisK
He HaBnaku™ [3].

Crnin 3ayBakMTH, 10 3TaJIaHUNA TOBXXHUM METp aaMiHICTPATUBHO-TIPABOBOI
HAayKd y HaBeJeHIW BUIlle Tparl (SIK 1 B IHIIMX TEX) OOMEXyBaBCsS JIMIIE TaKOIO
KaTeropiero sk “myOJiuHe YIpaBIiHHSA HEBUKOPHCTOBYIOUHU IMOMYJISPU30BaHE 3apa3s
“myOJiiyHe aAMIHICTpYBaHHS .

Haxanb, 3ampomoHoBana B.b.  ABep’sHoBuB 18  pokiB  TOMY
JIOAHOLIEHTPUCTChKA MapaurMa aaMiHICTPaTUBHOTO IIpaBa, B yMOBaX CYTTEBOI
3aTPUMKM HAJIEKHOTO CTAHOBJIEHHS B YKpaiHi I1HCTUTYTIB TPOMAASHCHKOTO
CYCITUIBCTBA Ta TIPABOBOI JIepKaBH, Je-(aKkTo MepEeTBOPUIIACH B OOMEXEHY 11€0JI0TII0
g 00paHuX (CHJIBHUX CBITY IIOTO), TOMYy B OCHOBI CydacHOI aJMiHICTpPATHBHO-
MIPaBOBOI JOKTPUHA MaB OM OyTHM CKOpIII COILIIOLIEHTPU3M — CYKYMHICTh 3rajjaHuX
BUILIE CYCIILJIbCTBA 1 JE€PKaBH, @ TAKOXK CAMOJOCTATHIX, MO3UTHBHO pPeasli30BaHUX
rpoMa/isiH — IPEACTABHUKIB CEPEIHBOTO KJIACy HAIIOI JIEp/KaBH.

3a ocrtanHi npubau3Ho 10 poKiB, ONMMparYUCh Ha 00 €KTUBHY MOTpedy Yy
MOJAJIBIINX 3MIHAX Yy Teopii aaMIHICTPATUBHOIO IIpaBa, OyJI0 3ampoBaKEHO
JEKiJIbKa I[IKaBUX OJHAK JOCTaTHbO “‘CUpUX’ 3 MO3ULIN HAJEKHOIO HAyKOBOI'O
OOTpyHTYBaHHsI Ta BHUBYCHHsS HOBalllif, cepea SKUX Kareropis “myOsiuHe
aJMIHICTPYBAaHHS € HaMOLIBII MOMITHOIO Ta CYTIEPEUIUBOIO.

bepyun 1o yBarum iCHyBaHHs ILOHAIMEHILE B)K€ paHIII 3raJaHuX TPHOX
KOHLIEMIIA [bOro TOHATTS, WOro IIMPOKE BUKOPUCTAaHHSA SK Yy HayKOBIi,
HOPMOTBOpUI POOOTI, Y MOBCAKACHHIA MpakTUill abo TiJ Yac BHUKJIAJaHHS
BIJINOBIJIHOTO HABYAJIIBHOI'O KypCy, HA MO JYMKY OUIbIlI€ IIKOAUTh HI’K TPUHOCUTD
KOpHCTh. bOo Tak 1 He OCTAaTOYHO BHU3HAYEHUM 3AIMIIAETHCA 3MICT IIHOTO BHUIY
aJAMIHICTPYBAHHS MO BIJHOIICHHIO J0: MyOJIYHOro (Iep>KaBHOTO) YHPABJIIHHS; TaK
3BaHOi CEpBICHOI a00 [ENIKTHOI YacTUH TMpeaMeTa aaMIHICTPATUBHOIO IIpaBa;
aZAMIHICTpYBaHHS y c(pepi MoAaTKIB Ta iH.

Ha moro nymKy, Taka HEUITKICTh Ma€ HaWCKOPIIIE BUPIIMIUTUCS, IIUIIXOM JIBOX
MOXJIMBUX KapJWHAIBHUX PINICHb. 3a TMEPIINM, KaTErOPUYHO BIAMOBHUTHCS BIiJ
Kareropii “myOniyHe aaMIHICTpyBaHHS , 3a APYrMM — COpoOyBaTh BU3HAYUTH 1l
MiCIIe y TIOHSTIHHINA 1€papXiuHii CHUCTEMI, SIKa XapaKTEepU3ye BHUIU MiISUTBHOCTI
OprasiB MmyOJIIYHOT BJIaId, PETIaMEHTOBAHI HOPMaMH aJIMIHICTPATHBHOTO MPaBa.

3 TphOX HAABHUX KOHIIEMIN IMyOJIYHOTO aJMIHICTPYBaHHS, Ha MId MOTJIS 3
orjsiAly Ha 1ii OUIbII JIOTIYHY CTPYKTYpy Ta TIE€PEKOHJIMBIIIE OOIPYHTYBaHHS
(Hacammepen SK YHIBEpPCAJIbHOI KaTeropii) € MOJICTPYKTypHa (00’ e€qHyroua)
KOHIlenIisg. BiamoBiHO 10 Takoi KOHIENIi MyOJiyHe aAMIHICTPYBaHHS — 1€
periaMeHTOBaHa 3aKOHAMU Ta THIITUMU HOPMATUBHO-TIPABOBUMH aKTaMU JISUTHHICTD
cy0’eKkTiB MyOJIYHOrO aaMIHICTPYBaHHS, CIPSMOBaHA Ha 3[1MCHEHHS 3aKOHIB Ta
IHIIMX HOPMATHUBHO-TIPABOBUX AKTIB HUISIXOM MPUUHATTS aJAMIHICTPATUBHUX PIILI€Hb,
HAJaHHS BCTAHOBJCHHX 3aKOHAMU aIMIHICTPATUBHUX TNOCHYr. TakuMm YHHOM,
HNOHATTA “‘MyOJIIYHOTO AAMIHICTPYBAHHS PO3IJSIIAETHCS SK Take, L0 3MICTOBHO
OXOILTIOE TIOHATTS AEPKABHOTO 1 MyHIIUIAIBLHOTO ynpasiinus [4, c.10].

Po3po6HIKHM 3a3Ha4eHOT KOHLEMIIT 00paiy HallOUTbII IPOCTHI 1 B TOM K€ yac
edexTuBHUN BapiaHT. [lo-mepiue, BOHU MUK 32 aHAJIOTIEI0 BUPILIEHHS MpoOiIeMu
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myOmigyHOT  CcimykOu, sKa TeX sBIs€ Co00I0 OO0 €AHYIOUYy KaTeropi€r, 1o
YTBOPIOETHCS 3 IBOX PI3HOBUIIB — JEP>KaBHOI Ta MYHIIIMNAIbHOI ciyxk0u. [To-napyre,
HUMH 3aIIPOIIOHOBAHE 3a CBOIM 3MICTOM YHIBEpCalbHE MOHSTTS, SIKE Yy MEePEBaKHIN
MIpl OXOIUTIOE CYCITUIbHI BIJIHOCHHM, IO CKJIAJAIOTh YSIBY IMPO CYYaCHUM MpEaMET
aJMIHICTPATUBHO-TIPAaBOBOTO  peryitoBaHHs. [lo-tpete, 00’enHyrounii  dopmar
MOJICTPYKTYPHOI KOHIIEMIIi IMyOJIYHOrO aJMIHICTpYBaHHS JO3BOJISE€ ¥ Hagami
JTOCIT/DKYBAaTH Ta 3MIIHIOBATH TEOPETHUYHI Ta MPaAKTUYHI 3acaad sK CIHUJIBHUX
XapaKTePUCTHK JIEP>KaBHOTO Ta MYHIIIUIAIBHOTO YIPABIIHHA, TaK i Ti BIAMIHHOCTI,
10 ICHYIOTh MI’)K HUMH, TUM CaMUM TapaHTYIOUYH iX YHIKQJIbHICTh Ta aBTOHOMHICTb.

HeBMminna a0o HebakaHHA 3aisiTH YBECh ICHYIOYHMM MOTEHIIadl TaKOro
PI3HOBUAY BJIAJHOI AISUIBHOCTI SIK JEpKaBHE YIPABIIHHA 3 TMOYATKy TiOpUIHOT
arpecii p¢ y 2014 portii, a moTiM B yMOBax ii mUpoKoMaciTabHoro Hanaay y 2022
polli, TpHU3BEIO 1 J0CI NPU3BOAUTH JO HEMOOJUHOKUX (HaKTIB BIIUYTHOTO
nocyabJeHHsT KepOBAaHOCTI IpoliecaMu y cdepi MooOTI3allli, MaTepiadIbHO-TEXHIYHOTO
Ta MPOJOBOJBYOrO 3a0e3MeueHHsT CUil 00OpOHU YKpaiHU, BOEHHOI Oe3neku Ta
HaIllOHAJIBHOT O0€3MeKH Y HIJIOMY.

HaBith mpocTe MAOTpUMaHHS BHUMOT Ta QITOPUTMY TaKUX JEp’KaBHO-
YIPaBIIHCHKUX CTafil sK: 301p, 00poOKa Ta aHaii3 (oliHKa) iHpOpMAIIii; MAroTOBKA
1 IPUMHATTS YNPaBIIHCHKOTO PIIIEHHS; BUKOHAHHS IILOTO PIIIEHHS; KOHTPOJb Ta
OI[IHKa TOBHOTHM Ta CBOE€YACHOCTI peaji3ailii MaHOro pIlIeHHS — CHPUSITHME
CYTTEBOMY MOKPAUIEHHIO CTaHy CIIPaB y HAOUIBIIMX KpUTUYHUX cepax i yac Ail
BOEHHOTO CTaHy B YKpaiHi.

Tomy Ha mizcTaBi BHKIAJEHOTO MOXHA KOHCTaTyBaTH, IO B YMOBax
TPUBAIOUOI BXKE TPETIH PiK po3MIMpeHoi 30poitHOl arpecii pd mpoTH HAIIOI Aep>KaBU
Ta 1 (aKTUYHOrO TEepexoy y HeOe3MeuHUil NJisi Hac CTaH BIMHM HA BUCHAXKCHHS,
3aTpe0yBaHICTh B YCIX HasBHUX JEP>KABHO-YNPABIIHCHKUX MOXKIMBOCTIX Oyje
TITBKU 3pocTaTu. [[iATBEpIKEHHSM I[HOTO CIYTYIOTh: €K3UCTCHIIMHHUI XapakTep
BIMTHU; BXXJIUBICTH 1 CKJIQTHICTh 3aBJIaHb SKI MTOCTAIOTh MEPEI HAIIOK JIEPKaBOIO 3a
TaKuX yMOB; 00’ €KTUBHE JIOMIHYBaHHS IMIIEPATUBY TI1]] 4ac iX BUPIIIICHHS.
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NEPCHHEKTUBHU PO3BUTKY CUCTEMU OXOPOHMU 3/10POB'S1 B
YKPAIHI Y KOHTEKCTI CBITOBOI'O JJOCBIAY

PROSPECTS FOR THE DEVELOPMENT OF THE HEALTH CARE
SYSTEM OF UKRAINE IN THE CONTEXT OF GLOBAL EXPERIENCE

Abstract. The article examines the prospects for the development of the health
care system in Ukraine in the context of world experience and advanced approaches.
It is noted that the implementation of digital technologies in medicine, the expansion
of medical insurance and the development of primary medical care are key aspects of
the further development of the system. Possibilities of borrowing best practices from
other countries to ensure quality medical care for the entire population are
discussed. It is emphasized that a systematic approach and effective management are
important components of the successful development of the health care system that
meets modern requirements.

Key words: health care, right to health care, medical reform, medical
assistance, medical services, legal support, health care system.

AKTyanpHICTh TE€MHU JOociiikeHHda. Ha cboromni Meauyna cdepa B YkpaiHi
MPOXOJUTHh TMOETAMHUN NUIAX pedopmMyBaHHS, TOMY HEOOXiJHO BpaxoOBYBATH
e(eKTHBHI CBITOBI TEHJACHIli, /¢ OJHHMM 13 TOJIOBHMX 3aBJaHb € peopraHizallis
MEIUYHUX 3aKjiaiiB 13 OIO/PKETHHMX B KOMYHaJIbHI HEKOMEPINMHI YCTAaHOBH, SKi
CTBOPIOIOTHCSI HA OCHOBI BJIACHUX TEPUTOPIATIBHUX T'POMAJ, SIBJSIOTHCS YHITAPHUMHU
YCTaHOBaMH, BOJIOJIIFOTh MaifHOM, sIK€ 3HAXOAUTHCS y iX ONEpaTUBHOMY YINpaBJIiHHI,
MalOTh CTaTyC HEMPUOYTKOBUX YCTAaHOB 1 opraHizamiii. J[pyrum 3aBgaHHsS MEIUYHOI
pedopMu € PO3MIMPEHHS NPUBATHOI MEIUYHOI NMPAKTUKU 1 CUCTEMH NPUBATHUX
KJIIHIK 3 OJHOYACHUM KOHTpojeM ix misbHOcTi [1, c. 160]. Meauuna pedopma
MpU3BeJia 10 IPYHTOBHOTO OHOBJICHHS 3aKOHOJJABCTBA 1 MPABOBOIO CTATYCYy CYO’ €KTIB
MEIWYHUX TPABOBITHOCHH, IO CTAJO JMIIE CTAPTOM HOBHUX BUKIHUKIB, 3 SKUMHU
3ycTpiuaTuMeThes rany3b [2, c. 158]. Tomy, BOauaeThcsi IOIIIBHUM PO3TISHYTH
MO3UTHUBHUM MIKHAPOIHUI TOCB1I OKPEMUX KpaiH, SIK1 € IepeoBUMHU Y 11l cepi, Ta
3aMpOMOHYBATH HAMpPSIMH WOTO 3ampOBa/PKCHHS y CHUCTEMY OXOPOHHU 3I0pOB’S
VYkpainu 3 ypaxyBaHHSIM 0COOJMBOCTEN HAIlIOHAJILHOTO 3aKOHOJaBCTBA.

AHami3 ocCTaHHIX JOCHKeHb Ta myOmikauid. HaykoBuM miArpyHTAM
aocaipKyBaHoi npobiaemaTtuku ctanu npami Apremenko O., Bomko I., TNamait B.,
I'magyna 3., I'peBnoBoi P., Kamincekoi T., Kokomko M., Kauma C., Manentox 1.,
Mensnuk A., Ilonosa C., Casku 1., Cenrotu 1., Crenenka C. Ta iHIII.
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MeTor [OCHIKeHHS € aHaii3 MO3UTHUBHOTO CBITOBOTO JOCBIy CHCTEMHU
OXOpPOHHU 3/I0POB’S Ta MOKUBOCTI BpaxXyBaHHs MOT0 B HAI[lOHAJIbHY MTPaBO3aCTOCOBUY
TISIbHICTb.

Buxknan ocHoBHoro marepiany. Cucrema OXOpOHHM 370pOB's YKpaiHu 3apa3s
NEPEeKUBAE KIIOYOBUM MOMEHT Y CBOEMY pO3BUTKY. HaceneHHsi crtae OuIbII
0013HaHUM Ta BUMOTJIMBUM, TEXHOJOTI 3MIHIOIOThCS IIBU/IIIE, HI’K KOJU-HEOYIh. Y
IbOMY KOHTEKCTI JOCBIJl IHIIMX KpaiH MOXXE CIYTyBaTH Ba)KJIMBUM JIKEPEIOM
iHpopMallli Ta CIOHYKaTH Ha MOJAJBIINNA PO3BUTOK CHCTEMH OXOPOHHU 3JI0OPOB'S B
VYkpaini.

Ha crorosHi y cBiTi BUALISIOTH TP OCHOBHI CUCTEMH OXOPOHH 37I0POB'S:

[ nepraBHa cucrema (BenukoOpuranis);

[] ctpaxoBa cucrema (@panuis, Asctpig, Himeuuuna, Higepnanau,
benebris, JlrokcemOypr, LlBeitnapis, nedki kpainu Jlatuacbkoi AMepuku, AnoHii);

[ npuBatHa cuctema (CILIA).

Cuctema oxopoHHu 3/10poB's y Benukiii bpurtanii 341HCHIOETBCS BIMIOBIIHO 10
yIPaBIIHCHKOT BEPTUKAJIT PO3IMOALTY OIO/HKETY: OCHOBHA YACTHHA KOIITIB HA/IXOIUTh
3 JIEp’KaBHOTO OIOIKETY 1 pO3MOAUISIETHCS 3BEpXY BHU3. HallBaromimm 1mo3uTUBHUM
MOMEHTOM Takoro (piHaHCYBaHHSI € TMOCTIHHE CTPUMYBAaHHS 3POCTAaHHS BapTOCTI
JMiKyBaHHS. AJie € ¥ HEeJONIKM TaKoi CHUCTEMH, HANPUKIAJ: CXUIBHICTH [0
MOHOIIOJI3MY Ta BIJICYTHICTh MOXJIMBOCTI BUOOPY JIIKapsi YU MEIUYHOTO 3aKiamy. Y
CBOIO UEpPry CTpaxoBa CHCTEMa OXOPOHHM 370pOB'S 3acHOBaHA Ha MPUHIIAII
comgapHocTi. DIiHAHCYBaHHS MEAUYHHUX YCTAaHOB 3IIMCHIOETHCS 3a PaXyHOK
CTPaXOBUX BHECKIB MIANPUEMIIIB, CTPAXOBUX BHECKIB IMPALIOIOYMX OCIO Ta KOIUTIB
Jep>kaBHOTO OrOKeTy. JlOCHTh IiIKaBUM MOMEHTOM € MOJKJIMBICTh CTPaXOBHX
opraHizaiiii Ta Oe3locepelHbO CaMUX 3aCTPaXxOBaHUX MAI[IEHTIB 3/1ACHIOBATH
KOHTPOJIb 32 BUKOPHCTAHHSIM KOIITIB Ta 3a iX IIIbOBUM Npu3HadeHHIM. Crcrema
CTpaxyBaHHS 3IMCHIOE CBOIO JISUIBHICTH Yepe3 CTpPaxoBl opraHizaiii — JiKapHIHI
Kacu [3].

Y Cnonyuyenux Illtarax pgie mpuBaTHa cUCTEMa MEJAMYHOTO CTpPaxXyBaHHS.
OcoOMMBICTIO TaKOi CUCTEMHU € JIELIEHTPATI30BaHUN PO3BUTOK 1H(PACTPYKTYpH Ta
BIJICYTHICTb JepkaBHOTO perymoBanHs. Y CIIA 3apa3 gie npubnuszuo 1500
MPUBATHUX CTPAXOBHX KOMIIAHIN, SIKI OXOIUTIOIOTh 80% BCHOTO HACEJICHHS KpaiHH.
OcHoBHUMU JKepeniaMu (DIHAHCYBaHHS aMEPUKAHCHKOI CHCTEMH OXOPOHH 3/I0POB'S €
0COOUCTE Ta HEKOMEPIIIMHE CTpaxyBaHHSI, K1 OXOIUTIOIOTh OJU3bKO 85% HaceaeHHs
(6mm3pko  50%  3acTpaxoBaHO cBoiMM  pobOoromaBisiMu, 10%  caMocTiiHO
3aCTpaxoBaHO, PEIITy 3acTpaXxOBaHO B paMKax JepkaBHUX Tmporpam). Kormru
MIPUBATHOTO MEIUYHOTO CTpaxyBaHHS y 3arajbHOMY OOJDKETI CHCTEMH OXOPOHH
3nopoB'ss 'y CIHA cranoBiare 33%, KOWTH 1HIIMX NpUBATHUX pkepen — 4%,
ocobucTi komtu rpomaasH — 21%. 3ayBaxkumo, mo y CIIA nonag 2000 ctpaxoBux
MEIUYHUX KOMIIaHIi, SKI HAJaloTh TIOCIYTM CTpaxXyBaHHA JIKapHSHOI Ta
MO3aJIIKAPHSIHOT METUYHOI JOTTOMOTH [3].

3HauyHa POJbL y 3a0e3MeueHH] HACEJIICHHS MEIUYHOI0 JOTIOMOTOI) HAaJICKHUTh
JEp>)KaBHUM TIpOrpaMaM MMATPUMKH COIIAJIbHO BPA3IMBUX BEPCTB HACEJICHHS.
Haii6inem mommpenumu cepen Hux € Medicare ta Medicaide, komTu sSKuX
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CKIIQZIal0Th y 3arajbHOMYy OromkeTi oxopoHu 3710poB's CIIA 6mussro 10% ta 17%
BianoBiaHO [4, ¢. 339-340].

JlocuTh 1iKaBUM MPUKIIAIOM Jisi YKpaiHU € JHOCBiJ JeUEHTpali3allii CUCTEMHU
0X0poHH 3710poB's y Kanasi. Ixas cucteMa € nepeBaskHO JepKaBHOIO 1 Bipi3HA€TbCS
BHCOKOIO SKICTIO, IEMOKPATHUYHICTIO Ta HAWTOJIOBHIIIE JOCTYIHICTIO JIJIsl TPOMAJISIH.
Boxe TpuBanuii yvac Kanana mocijae apyre Miciie y CBITI 32 TPUBAIICTIO 3I0POBOTO
xuTTa (health associated life expectancy). Kanaacbka Mojeiab OXOPOHH 370pOB'S
oxortoe 10 MpOBIHIIMHUX CHUCTEM 31 CBOIMH OCOOJMBOCTSMH (hiHAHCYBaHHS Ta
opranizamii. J>xkepenamu 1 GiHaHCYBaHHS TMEPEBAKHO € MOAATKOBI HAIXOKEHHS
70 OI0KETy, CHeliaibHI MOJATKH Y BHECKH. Y CBOIO U4epry MOOLIBHICTH poOOYOi
cwid  (MEIMYHMX  TPAIliBHUKIB), THYYKICTh pPHHKY TIpami Ta  310poBa
KOHKYPEHTOCIPOMOXKHICTh YCIX perioHiB KaHanu € meBHMMH nepeBaramu TakKoi
CUCTEMH.

Takox 1iKaBUM, Ha Hally JYMKY, BUSIBIA€TbCS AocBia HiMmeuuwnu, sika
MIATPUMY€E€ €KOHOMIYHY CBOOOJIy HaIllOHAIBHUX (apMKOMIAHIA Ta KOMIIEHCYE
YaCTUHY TMOMUTY Ha JIIKK KOHKYPEHTHHUM BHYTPIIIHIM pPUHKOM. Y I KpaiHi
YYaCHUKU PUHKY MOXKYTh BIJIbHO BCTAHOBIIIOBATH I[IHM HA MPOJYKIIiIO, & II€, Y CBOIO
4epry, poOuTh puHOK HiMeuunHu npuBaOIMBUM ISl 1HO3EMHUX 1HBECTHINH [5].

PazoM 3 TuM, ABCTpis [EMOHCTpY€ BIEBHEHI KpPOKHM Yy HampsMi
npodinaktuyHoi MenuuuHd. [lopiuHo 13  nmepkaBHUX  cTpaxoBuxX  (oOHIIB
BUJIJISIOTHCS KOIITH HA NMPEBEHTUBHY MEIULMHY 1JIs1 0Cl0, K1 mepeOyBaloTh y 30HI
pusuky. ComianbHe cTpaxyBaHHS ABCTpii nependayae TMOCIYTM Yy BHIAJIKax
3aXBOPIOBAHHS, 1HBAJIIAHOCTI, BAariTHOCTI Ta HApOUKEHHS JWTHHH, CMEpTI
roayBajibHuKa. DIHAHCYBaHHS 3AI1MCHIOETHCA 4Yepe3 BHECKH, SKI CIUIAUyIOTh CaMi
3acTpaxoBaHi, 4YM, AKIIO0 BOHU MPaIOOTh — iX podoroaasul. IIpaioe Taka cucrema
TaK: SKIIO JIIOJUHA 3aXBOpija, BOHA MOXE 3BEPHYTHUCS J0 JIIKaps, KU MPaIioe 3a
I[I€}0 CUCTEMOIO0 cTpaxyBaHHA. CrailioHapHE JIIKYBaHHS B aBCTPIMCHKUX JIIKApHSIX
MOIUIATHCS HA JIBA TUIIA WOTO BapTOCTI — 3arajibHe Ta CrelliajbHe. 3a KOXKEH JIEHb Y
IIIUATAIl TaIleHTH 3000B's3aHi 3amiatutd 8-15 eBpo. ICHYHOTH TOCHYTrH, IO
HaJIalThCa BaoMa 1 ki mokpuBae Ha 100% crpaxoBa cyma, HampuKIaa, 1H'€KIIi,
MEepeB's3KM  MICHSIONEpaIliiiuX ~ paH, JOMNISAA 32  TsHKKOxXBopuM.  JlocBin
3aMpOBAKEHHSI MPEBEHTUBHOI MEIUITMHU OyB OW JIOCUTH IIKABUM ISl MEIUYHOI
CUCTEMHU YKpaiHu, OCKIJIBKUA PIBEHb JOBIPH Ta B3aEMOIIOBArW MAIIEHTIB Ta JCPKABU
P13KO 3pic OU 0 CYTTEBUX MOKA3HUKIB [3].

BuBuatoun nuTaHHs peamizamii  MeauuHoi pedopmu B YKpaiHi Ta
3ampOBaIXKEHHS TO3UTUBHUX CBITOBMX TEHJEHIIN y il cdepl BapTO 3a3HAUUTH, IO
il po3BUTOK y XX CTONITTI CYNPOBOJKYBABCS YTBEPIKEHHSIM TPbOX OCHOBHUX
Mojienel (iHaHCYBaHHS MEIUIMHM (CTpaxoBa, JepxaBHa (OrOKETHA) 1 ILIaTHA).
[le#i mosix 3a0e3nedyBaBcs: MIMPOKAM — YTBEPIDKCHHSAM  IHCTUTYI[IOHAJTBHUX
MEXaH13MIB Ha BCECBITHROMY DiBHI; BIIpoBaKeHHSIM [Iporpamu «310poB’°s 1S BCIiX
y XXI cr.», crpsAMOBaHOI Ha ITOKPAIEHHS AOCTYIly OO NEPBUHHOI MEAULMHU Yy
npoctopi €C. B Ykpaini Ha chorogHi 00pano nepxkaBHy (010KeTHY) Mojenb. Bona
BUKOPHUCTOBYEThCS B ABcTpainii, BenukoOputanii (3acHoBHuiy), ['peuii, Icmanii,
Kanami, IlIBemii, ®iunsgHAii, a TakoX B JIEAKUX TMOCTPAASHCHKAX KpaiHax.
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OcoOauBocTAMU 11i€T MOJIET €: CoJijapHa BIAMOBIJANBHICTD AEPHKABH 1 CYCILILCTBA
3a 3[1MCHEHHS KaJpOBO1 MOJITUKH; KOHTPAKTHO-KOHKYPCHHUM MAX1] O MPU3HAUYCHHS
KEPIBHUKIB MEIMYHHUX 3aKJIa/11B; HASBHICTh YIPABIIHCHKOT OCBITH JJIsl KaH/IU/IATIB Ha
KEepIBHUKA I[bOTO 3aKJIaJly; IMiJIr0TOBKA 1 MEPEMiAroTOBKa CIMEHHUX JiKkapiB (JiKapiB
MIUPOKOro mnpoduo), gkl MaroTh JikyBaTH 80 % XBOpoO; ciMEMHHHN Jikap Mae
obcnyropyBatd npubiau3Ho 2000 marieHTiB; 3a0e3MedyeHHs JKUTIOM JIKapiB Y
MICIIEBOCTI, Ji¢ IPOKHUBAIOTh MaIlieHTu [6, c. 139].

OpHi€r0 3 KITIOYOBUX TMEPCHEKTUB PO3BUTKY € BIPOBAKEHHS €PEKTHBHOI
cucteMu IMGPOBOI MEIUIMHHA. Y CBITI Jedaii OuIblle KpaiH MepexonsTh 0
nuppoBux miargopm ans oOMiHY MEAUYHOIO 1HGOpPMAIIEIO, TEIEMETUIIMHU Ta
IHIIMX 1HHOBAIIMHUX TEXHOJIOTIA. BrnpoBamkeHHA HUPPOBUX PIlIEHb Yy CHUCTEMI
OXOPOHU 370POB'SS MOKE TMOJICTITUTH JOCTYI 0 MEAWYHUX IMOCTYT, MOKPANTUTH X
SAKICTh Ta €EKTUBHICTh, 4 TAKOX 3MEHIIIUTH OIOPOKPATUYHI MPOIIECH.

BucHOBKU. VY3aranpHIOO4M, TEPCIEKTUBU PO3BUTKY CHUCTEMU OXOpPOHU
3I0pOB'st B YKpaiHI B KOHTEKCTI CBITOBOI'O JOCBilly € OOHAIIMIMBUMHU, MPOTE
BUMAaralTh CHCTEMHOTO IIJIXOy, I1HHOBaIlli Ta €QEeKTUBHOTO YIPABIIHHSI.
BnpoBamxeHHs: HOBOBBEJICHb Ta BUKOPUCTAHHS HAMKpAIIUX MPAKTUK 3 IHIIUX KpaiH
MO€E JOMOMOTTH 3a0€3MEeUUTH CTa0lIbHUN Ta €(PEKTUBHUM PO3BUTOK CHUCTEMU
OXOpPOHHU 3JI0POB's, 110 BIAMOBITAE MOTpedaM CydyacHOTO CycHuIbCTBa. Tak, Kpim
nepkaBHOi (OrOKeTHOT) Mojelni (piHAHCYBaHHS MEAUIIMHM B YKpaiHi KOPHUCHUM
Oyzae 3ampoBa/PKEHHS 3arajibHOOOOB’SI3KOBOTO MEIMYHOTO CTpPaxyBaHHs, SKE BKE
JAaBHO YCIIIIHO (YHKIIOHYE B I1HIIMX PO3BUHEHHUX KpaiHax. 3ampoBaJKEHHS
3araJbHOO0O0B’I3KOBOT0 MEIWYHOTO CTPaxyBaHHS HE TUIbKM HAJaCTh MOKIIMBICTb
30UTbLIEHHSI (PIHAHCYBaHHS MEAMIIMHU, a W TpHU3BEIE A0 OTPUMaHHSA OUIbIIUX
MOXJIMBOCTEN Ta TrapaHTid JJIsl MAI[l€HTIB 11010 HaJIaHHS AKICHUX MEAUYHUX MOCIYT.
VY cBOIO 4yepry 3A1MCHEHHS CTPaxOBUX IUIATEXKIB IMOBUHHO CYNPOBOIKYBATHUCH
CYBOPHUM JIEP’KaBHUM KOHTPOJIEM.
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MPABOBUI CTATYC JEINYTATIB 3AIIOPI3BKOI OBJIACHOI
PAIN B YMOBAX BOEHHOI'O CTAHY

LEGAL STATUS OF THE DEPUTIES OF THE ZAPORIZHZHIA
REGIONAL COUNCIL UNDER THE CONDITIONS OF MARTIAL LAW

Abstract. The publication is devoted to the legal status of deputies of the
Zaporizhia Regional Council under martial law. This issue is relevant, because for
the first time in the history of Ukraine, the Verkhovna Rada of Ukraine adopted the
Resolution «On the exercise by the Zaporizhia Regional Military Administration, the
head of the Zaporizhia Regional Military Administration of the powers provided for
in the third part of Article 10 and the third part of Article 15 of the Law of Ukraine
«On the Legal Regime of Martial Lawy. Taking into account the above, the question
of the rights and duties of deputies within this period is being investigated.

Keywords: deputy, local council, Zaporizhia regional council, status of a
deputy of the regional council, martial law, powers of a deputy.

[ToBHOMacmTabHe BTOprHeHHS P B VYKpaiHy BHECIO CBOi KOPEKTHBH Y
JISUTBHICTh OPraHiB MICHEBOTO CaMOBpsAyBaHHs. Yepe3 OKymallito 3Ha4YHOI YaCTHHU
Hamoi 00yiacTi, BUHHWKJIA CYTTE€BA MpobiieMa iXHBOTO (YHKIIOHYBAaHHS. 3HAYHOIO
MIpOIO 1€ MOB’si3aHe 13 (PAKTUYHOIO BIFCYTHICTIO MOJIMBOCTI CKJIMKaHHS ceclii Ta
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BUPIIIEHHSI aKTyaJdbHUX JJIS TPOMaJ MHUTaHb. Haxkanb, 11e¢ TOPKHYJIOCS HE JIUIIE
CITBCBKHUX, CETMIIHUX, MICBKHX pajl, a i 3amopi3bkoi 00JacHO1 paau, sSKa, BIAMOBITHO
no 3akony Ykpainu «[Ipo MicuieBe camoBpsiiyBaHHS B YKpaiHi», € OpraHoMm
MICIICBOTO CaMOBPSAYBaHHS, KWW MPEJCTABISIE CHIIbHI 1HTEPECH TEPUTOPIAIBHUX
rpoMaj Ciji, cenui 1 MicT Hamoi obmacti [1]. JlemyTaT CibCbKO1, CETUIITHOT, MICHKOI,
palioHHOI y WMICTI, paloHHOi, 00JacHOi pagu € TMPEJCTAaBHUKOM IHTEPECIB
TEPUTOPIATBLHOT TPOMAU Cejla, CeNuIla, MICTa YU iX I'poMajl, SIKUW BIJIMOBIIHO IO
Konctutymii Ykpainm 1 3akoHy mTpo MiclieBl BHOOpH OOHpAeThCS HA OCHOBI
3arajJbHOTO, PIBHOTO, IPSIMOTO BUOOPUOTO TpaBa MIITXOM TAEMHOTO TOJIOCYBaHHS Ha
CTpOK, BcTaHoBieHnid Koncturytieo Ykpainu [2].

Biamosimao 10 4. 3 cT. 10 3V «IIpo nmpaBoBuii pexuM BOEHHOTO CTaHy» Y pasi
YTBOPEHHsI 00JacHOi Ta/ab0 paloHHOI BIMCHKOBOI aJMIHICTpalii Ha mepiox Mii
BOEHHOTO CTaHy Ta nmpotarom 30 AHIB Micias HOro NpUNMHEHHS YM CKaCyBaHHS, y pasi
THUMYACcOBOi OKymallii abo OTOYeHHs aJIMIHICTPATUBHOIO IIEHTPYy objacTi abo y pasi
npuiHATT BepxoBHorw Panoro VYkpainu 3a mnoxanHsaMm llpe3upenra Ykpainu
BIJINOBIJIHOTO pillleHHs: 1) TMOBHOBa)XKEHHS Takoi 00JacHOI Ta/abo palloHHOI pajau
3MIMCHIOIOTH BIJMOBIAHI 00JacHI Ta pailoHHI BIMCBKOBI ajaMiHICTpalii; 2)
BUKOHABYMI amapaT Takoi pailoHHOT Ta 0O0JIaCHOI paaud MIAIOPAIKOBYETHCS
HayaJbHUKY BIJMOBIIHOI BIMCHKOBOI ajaMiHicTpalii; 3) BIANMOBIJHI pallOHHI Ta
oOnacH1 paau He 3IWCHIOIOTh CBOI MOBHOBa)XEHHS; 4) KOMyHalIbHI MIANPUEMCTBA,
YCTAaHOBM Ta oOpraHizaiii, 3acHoBaHI Ha 0a3l MailHa CHUIBHOI BJIACHOCTI
TEpUTOpIATLHUX TpoMaja pailoHy abo 00yacTi, MIANOPSIKOBYIOTHCS BIAMOBIAHIN
BIMCHKOBIA aaMiHICTpalii; 5) ynopaBmiHHS 00’€KTaMU CHUIBHOI  BJIACHOCTI
TEPUTOPIATBLHUX TPOMAJl TAKUX palioHy Ta/abo 00JacTi 3AIMCHIOETHCS HAYAIbHUKOM
BIIMOBIHOT pailoHHOI Ta/ab0 00JlacHOI BIMCHKOBOI aJIMiHICTpallli; 6) mpu3HaYEHHS
0ci0 Ha Mocajy Ta 3BUIBHEHHS 3 MOCaj, SIK1 3/IIMCHIOIOTHCS HAYJIbHUKOM PalOHHOI
BIMCBKOBOI aJMiHICTpallii, MOTO/KYIOTHCS 3 HAaYaIBHUKOM BIAMOBIIHOI 0OJaCHOI
BIMCHKOBOI aiaMiHICTpallii; 7) HaYaJIbHUK 0OJIACHOI BIMCHKOBOI aJMiHICTpaIlii,
HayaJbHUK PAOHHOI BIMCHKOBOI aaMIHICTpaIllii 3a MOTOMHKCHHSM 3 HaYaJIbHHUKOM
BIIMOBIHOT 00J1aCHOT BIMCHKOBO1 aaMIHICTpaIllii MOXe YBIUIBHITH BiJI BUKOHAHHS
MOCaJ0BUX OOOB’SI3KIB MpAaIliBHUKIB BUKOHABYOTO amapary TakKoi palOHHOI Ta/abo
obnacHOT pany (U1 TaKUX MPAIIBHUKIB OTOJIONTYETHCS MPOCTiH a00 3A1MCHIOETHCS 1X
NEepeBeICHHs Ha PIBHO3HAUHY 4YM HIKYY mocany) [3]. 3ocepenkyeMo yBary Ha TOMY,
10 MOBHOBAYKEHHsI 3amopi3bKoi 00JacHOT paau HE MEepelnuiM aBTOMATUYHO (3a
BUKJIIOYEHHSIM (POopMyBaHHs OIOKETy 00J1acTi) 0 BIMCHKOBUX aaMiHicTparii. Jlis
3anopi3bkoi 00J1acTi 3HAYHOK MPOOJIEMOI0 CTAJI0 CKIMKAHHS cecii 00JlacHOi paju.
Tak, «3amopizbka oOiacHa pajga 3 TOYaTKy [OBHOMAacIITaOHOi — arpecii
caMOYCyHyJIacs BiJ 3MIMCHEHHS CBOIX IOBHOBR)KCHb Ta HE PO3TJSHYJA KOJHOTO
MUATAHHS JKUTTEASUIBHOCTI oOnacti. Y 2023 pori rojoBa oOipaau mianucana 5
PO3MOPSIKEHb MPO CKIMKAHHS 1Mo3adeproBoi cecii. [I’saTh pasiB koaHAa 3 HUX HE
BiOysacs 4epe3 BIACYTHICTH KBOpyMy» [4]. UYepe3 moniOHy Oe3misibHICTH Oyi0
3a0JI0KOBAaHO MOKJIMBICTh BUPIIIEHHS 3HAYHO! KUIBKOCTI KaapOBUX MUTaHb. OKpiM
I[bOTO, HAKOMHWYWJINCS TMTAHHSA, SIKI CTOCYBAJIHWCS TPUNUHEHHS ITOBHOBA)KEHb
JIEMyTaTiB 32 OCOOMCTO TMOJAHOIO 3asABOI0, IO, (PAKTUYHO, TOPYIIYBajJO TPABO
JeryTaTa MIiCLIEBOi pajiy Ha T0OPOBLIbHE MPUIMHEHHS TOBHOBAYKEHb.
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VY miacymky 1e mpusBeno 1o Toro, mo BepxoBua Pama Ykpainu 21 Oepesns
notoyHoro poky npuiiHsuia [loctanoBy «Ilpo 3aiiicHeHHsT 3amopi3bKOI0 00JACHOIO
BIMCHKOBOIO @JMIHICTpAIli€l0, HAYAIBHUKOM 3amopi3bkoi 00JacHOi BIMCHKOBOL
aJMIHICTpaIlii TMOBHOBaXX€Hb, MepeadauyeHUuX 4YacTUHOK TpeThoro crTarti 10 Ta
YaCTUHOIO TpeThoro cTarTi 15 3akoHy Ykpainu «IIpo mpaBoBuil peXMM BOEHHOIO
cTany». BapTo koHCTaTyBaTH, IO II€ CTaB MEpIIMM MOAIOHMI BUIAIOK B iCTOpIi
HAIIOi HE3aJIeKHOCTI, 1110, OE3MepedHo, Ma€ MiJIAraTd JAeTallbHOMY aHali3dy Ta
00TOBOpPEHHIO 3 OOKY HayKOBOI CITIJIbHOTH.

Y wMarepiani HE JapeMHO 3HayHa yBara MpUALIEHA CTaTycy 3aropi3bKoi
o0jacHOl panu, ajpke BiH, Ha Halle TMEPEKOHaHHs, Oe3MepeuHo TMOB’sA3aHUi 13
CTaTyCcOM JeMmyTaTiB, siki GopMyIOTh ii cknaa. Tak, BiAMOBIIHO A0 4. 2 cT. 4 3aKoHy
VYkpainu «IIpo craryc nemyrariB MICUEBUX paj», MOBHOBAXKEHHS J€NyTaTa MICLEBOI
paau MOYMHAKOTHCA 3 JHS BIAKPUTTSA MEPIIOi cecii BIAMOBIAHOI paad 3 MOMEHTY
OQIIIAHOTO OrOJIOIMICHHS TIJACYMKIB BHOOpIB BIJIMOBITHOI TEPUTOPIATHLHOIO
BUOOPUOIO KOMICI€IO 1 3aKIHUYIOTbCSI B JIEHb BIAKPUTTS MeEpIIOi cecii Ii€l panu
HOBOTO CKJIMKaHHsS, KpiM IepeadauyeHuX 3aKOHOM BHUMAJKIB JOCTPOKOBOIO
NPUINMHEHHS TOBHOBAXXEHb JIEMyTaTa MICLIEBOI paau abo paau, A0 CKIALy SIKOi HOro
obOpano [2]. Buxoasuu 13 Hopmu 4. 5 cr. 78 3akony VYkpainu «lIpo wmicuese
CaMOBpSIyBaHHS B YKpaiH1» T[MOBHOBAXKEHHSA CUIbCHKOI, CEJIHUIIHOI, MICBHKOI,
palioHHOi B MICTi, pallOHHOi, 00JIACHOT pajii 3a HAABHOCTI MIJICTaB, MepeadayeHux
MIyHKTOM 3 YaCTUHHU MEPUIO] L€l CTATTi, TOCTPOKOBO MPUIIUHAIOTHCS 3 THA HAOpaHHs
yuHHOCTI akTtoM [lpe3uneHra YkpaiHM Tpo YTBOPEHHS BIJIIMOBIIHOI BIMCHKOBO-
LUBLIBHOT, BiMICEKOBOI aaMiHicTparii [1]. Sk Hamu yke 3a3Hayanocs, B IbOMY pa3i
MOBHOBAKEHHS TPUITMHSAIOTHCS JIMIIE B YACTHUHI BUPIMIEHHS OIOJHKETHUX IHTAHb.
TakuM 4YMHOM, TPOCHIAKOBYETHCS KOMI3iA MiX 3akoHOM YKpainu «IIpo mpaBoBwmii
peXUM BOEHHOTO cTaHy» Ta «IIpo micuieBe caMoOBpsimyBaHHS B YKpaiHi», sika Mae
OyTH yCyHEHa NIUISIXOM KOHKpeTu3amii HopM 4. 5 cr. 78 3akony Ykpainu «lIpo
MICIIEBE CAMOBPSIIYBaHHS B YKpaiHi».

OTxe, mMOcCTae JIOTIYHE TMUTAHHS IIO0J0 CTaTycy JAemyTaTiB 3aropi3bKoi
o0nacHO1 pajy Ha Mepioj i BOEHHOTO CTaHy. 3 OJTHOTO OOKY, 3aKOHOJIaBCTBOM YITKO
BCTAHOBJICHO TPUIUHEHHS TOBHOBAXECHBb JEMyTara y 3B’S3Ky 13 MPUIUHEHHSIM
MOBHOBAXEHb pajau. 3 1HIIOTO — CiiJa He 3a0yBaTd MpO Te, MO0 3aKOHOM YKpaiHH
«IIpo cratyc aemyTaTiB MICIEBUX paj» MPOBEACHUN YITKUU MO MTOBHOBAXKEHD HA
Ti, IO PEaNi3ylOThCs AEMYTaTOM MICLIeBOi paau y Bubopuomy okpy3i («Pozmim II
JenyTar MICUEBOI paaul — TMPEACTABHUK IHTEPECIB TEPUTOPIaIbHOI T'pOMaH,
BHOOPIIIB CBOTO BUOOPUOTo OKpyry», «I'nmaBa 1 JlisnpHICTE AemyTara MICLEBOI paau
y BHOOpUOMY OKpY3i») Ta Ti, SIKI peani3yroTbcs y BianmoBiaHid pami («Pozmim 11
JlemyTaT MICIIEBOI paju — MOBHOBaXHUM uieH paau», «[nmaBa 1 TloBHOBakeHHs
JenyTara MiclieBoi paau y pani»). [Hopmyroun rpoMajachbKicTh TpO NPUUHATY
[ToctanoBy «IIpo 3mificHeHHs 3amopi3bKO0 00JIACHOO BIMCHKOBOIO aIMIHICTPAIII€IO,
HAYaJIbHUKOM 3amopi3bkoi 00JacHOT BIMCHKOBOI aJIMIHICTpalii TMOBHOBAXXEHb,
nepeadaueHuX YaCcTUHOIO TpeThoro crarTi 10 Ta YacTUHOIO TPEeThOr cTarTi 15
3akony Yxkpainu «I[Ipo mpaBoBuil peXMM BOEHHOTO CTaHy» Ha CaWTi 3amopi3bKoi
00J1acHO1 paJu 10BOJII CIIYIIHO 3a3HaueHo, 10 «BOoHO He 03Havae po3mycKy 001acHOT
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panu. BoHO o3Hawae TMMYacoBy mepenady il MOBHOBaKEHb OOJIACHIM BINMCHKOBIH
aJMIHICTpaIlii Ha TIepioJ BOEHHOTO cTaHy Ta Ha 30 JHIB 10 Horo 3aBepiieHHO» [4].
OTxe, B KOHTEKCTI HAIIOr0 JOCHIJKEHHS, JIOTIYHO TOBOPUTH MPO THUMYACOBE
NPUNUHEHHS! MOBHOBAXKEHb JEMYTaTiB 3amopi3bKoi 00JacHOi paju came y Mexax
JISUTBHOCT1 JemyTara B pajil. 30Kpema, y JemyTaTiB 3amopi3bkoi oOjacHOi paau
BIJICYTHS (PaKTHUYHA MOJIMBICTH 3/1MCHIOBATH HACTYMHI mpaBa: 1) odupaTu 1 OyTH
oOpaHMM 70 OpraHiB BIAMOBIAHOI panu; 2) o(MIIIAHO MPEaCTaBISATH BHOOPIIB Y
BIJIMOBIAHIN paji Ta 11 opranax; 3) MpomoHyBaTH MUTAHHSA JJIsl PO3MIISLY IX pagolo Ta
il opranamu; 4) BHOCUTH MPOMO3HIIIi 1 3ayBaK€HHS JO MOPSAKY JCHHOTO 3aciJaHb
panu Ta i1l OpraHiB, MOPSAKY pO3IMIIALYy OOrOBOPIOBAaHMX NHUTaHb Ta iX CyTi; 5)
BHOCHTH Ha PO3IJIAI paau Ta ii OpraHiB MPOMO3UIli 3 MHUTaHb, MOB A3aHUX 3 HOTO
JENyTaTChbKOIO MAISUIBHICTIO; 6) BHOCUTH Ha PO3IVIAN Paad Ta il OpraHiB NMPOEKTU
plllieHb 3 TMWUTaHb, W0 HaJeXaTh JO0 I1X BIJAHHS, TONPaBKU 1O HUX; 7)
BUCJIOBJIIOBATHCA WIOJ0 MMEPCOHAIBHOIO CKJIaay YTBOPIOBAaHMX pAaJlOl0 OpraHiB 1
KaHIUJIATyp MOCATOBHUX OCI0, iK1 0OMPAIOTHCS, MPU3HAYAOTHCS 00 3aTBEPIKYIOThCS
panoro; 8) mopyuryBaTH MUTAaHHS NPO HEJOBIPY CUIBCHKOMY, CEIUILHOMY, MICBKOMY
roJIOBl, PO3MYCK OpraHiB, YTBOPEHHMX paJOl0, Ta 3BUIBHEHHS TOCaJ0BUX O0Ci0
MICIIEBOTO CaMOBpsAyBaHHs; 9) OpaTtu ydacTh y jaebarax, 3BEpTaTHCS 13 3alUTaMH,
CTAaBUTH 3allUTaHHS JOMOBiadaM, CIIIBJOIIOBiJadyaM, TOJIOBYOUOMY Ha 3aciJlaHHI,
10) BHOCHTH TIPOIIO3HUIIIT PO 3aCIyXOBYBAaHHS Ha IJICHAPHOMY 3aciiaHH1 paju 3BITY
yn 1H(opmauli Oyab-Skoro oprany a0o TMOcajoBOi 0cCO0M, NIA3BITHUX YU
M1JIKOHTPOJBHUX Paji, a TAKOXK 3 MUTaHb, 10 BIIHECEH] JO KOMIIETEHIIIT paau, 1HIITUX
OpraHiB 1 MOCag0BUX OCI0, K1 M1I0Th HA 11 TepuTopii; 11) mopymryBaTu B paai Ta ii
opraHax MNHUTaHHS TPO HEOOXIJHICTh TMEpPEeBIpKM poOOOTH MIA3BITHUX Ta
MIIKOHTPOJBHUX PaJil OPraHiB, NIANPUEMCTB, YCTAaHOB, OpraHizaiiii; 12) BuctynaTtu 3
OOTpyHTYBaHHSIM CBOIX MPOIO3UIIINA Ta 3 MOTUBIB FOJIOCYBAaHHS, JaBaTH JOBIIKY; 13)
O3HAlOMJIIOBATUCS 3 TEKCTaMHM BHUCTYIIIB Y CTEHOrpaMax 4 MPOTOKOJIAX 3acilaHb
paau Ta ii oprasiB 70 iX onyOJiKyBaHHs; 14) oroyionryBatu Ha 3acilaHHSIX paju Ta ii
OpraHiB TEKCTH 3BEpHEHb, 3asIB, POIO3UIIIN IPOMAJISIH a00 iX 00’ €IHAHB, SKIIIO BOHU
MalTh CyCHUIbHE 3HA4Y€HHs, 15) 00’e€nHyBaTHUCSA 3 IHIIMMH JeMyTaTaMu MiCIIEBOT
paau B ICMyTaTChKI rpynu, Gpakiiii, siki JiF0Th BIATOBIIHO A0 PeTJaMeHTy paau [2].

AHani3 JedkuxX TMpaB JenyTaTiB  3amopi3pkoi oOjacHOi pamu y paji,
MMOBHOBAXEHHS SIKOT TEpe/TaHi BIWCHKOBIM aaMiHICTpallli, HaYadIbHUKY 3amopi3bKoi
o0nacHO1 BIMCHKOBOI aJMIHICTpallli, [a€ TIJCTaBU CTBEPKYBaTH IMpPO TIEBHI
JTUCKYCiiHI MOMeHTH. Tak, Ha Hamly IyMKy, JemyTaT Moxe OyTH OOpaHuM 10
OpraHiB BIJNOBIAHOI paau, aJKe, y pa3i NPUUHATTS KaJpOBUX PIIIEHb, TAKUX SIK
BHECEHHSI 3MIH JI0 CKJaJy BHMKOHABYOrO amapary oO0JacHOi paau Ta 1i KEpiBHUX
OpratiB, HayaJbHUK BICHKOBOI aJIMIHICTpallli MOK€ MPU3HAUYUTH HA KEPIBHY MOCaay
paau (y pa3i Takoi moTpedu) enyTaTa BIANOBIAHOL pajaH.

[Mono peamnizawiii MOBHOBa)XEHb JeMyTaTa y BUOOPUOMY OKpy3l, TO MpaKTHKa
3acBiIUy€e Te, LI0 JesKi JemyTaTH 3amopi3bkoi 00MacHOI pagul TMPOJOBXKYIOTbH
AKTUBHO 3aliMaTHCS KOMYHIKAII€I0 13 BHOOPISIMHU, 3BITYBaTH MPO CBOIO pOOOTY Ta
HiATPUMYBATH 3B’A30K 3 BHUOOPIIMH, MICHEBOIO OpraHi3ali€l0 MOJITHYHOI MapTii,
gKa BHUCYHyJla WOro KaHAMJATOM Y JEmyTaTd MICLUEBOI paad, BiIMOBIIHOIO
TEPUTOPIAILHOIO TPOMAZIOI0, & TAaKOXK TI'POMAJChKHUMH OpraHi3alisiMH, TPYIOBHUMH
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KOJICKTUBaMH MIANPUEMCTB, YCTAHOB, OpraHizalliil He3aJlexHO BiJ (OpMHU BIACHOCTI,
OpraHaMH MICIIEBOTO CAaMOBPSAYBaHHS, MICIEBUMH OpPraHaMyd BHUKOHABYOi BIIAJH,
pO3TaIIoOBaHUMH Ha BiTIOBIIHIA TepuTopii. BaxknuBe 3HaYeHHS B yMOBaX BOEHHOTO
CTaHy BIJIBOJIUTHCS MUTAHHIO OTIEPATUBHOTO BUPIIIECHHS MOTPeO BUOOPIIB (HATaHHS
IIPaBOBHMX KOHCYJIbTAIlIM, TYMaHITapHOI Ta 1HIIIOT JIOTIOMOTH).

[TincymMOByrOUM, MOXXEMO 3a3HAYWTH, IO MUTAHHS MMOBHOBA)XCHH JCIYTaTiB
3anopi3bKoi 00JIaCHOI pagyd B yMOBaX BOEHHOI'O CTaHy € JOBOJI JUCKYCIMHHUM, IO
TOBOPUTh TPO  HEOOXIMHICTh MOJAJIBIIOTO  JOCTIDKEHHS 00paHoi  HaMmu
poOJIeMaTUKH.
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MPOBJEMATHUKA 3ABE3IEUEHHS IPABA HA CIIPABEIJINBUI
CYA B CYUACHHUX YMOBAX

PROBLEMS OF ENSURING THE RIGHT TO A FAIR TRIAL IN
MODERN CONDITIONS

Abstract. The article examines the issue of ensuring the right to a fair trial
through the prism of ensuring access to justice in the current conditions of martial
law in Ukraine. The author examines the case law of the European Court of Human
Rights contained in judgments against Ukraine. The author analyses the impact on
access to justice of various procedural factors, as well as global processes, such as
martial law and related hostilities, loss of control over certain territories, relocation
of courts, etc.

Key words: Fair trial, access to justice, access to justice, administrative justice

Jns 3abe3rneueHHs] mpaB 1 CBOOOJ JIFOAWHU OCOOJIMBE 3HAYECHHS MAKOTh SIK
nosnoxeHHs: KoHBeH11T Mpo 3aXUCT MpaB JIOAMHU T4 OCHOBOMOJIOKHHUX CBOOOJ, TaK 1
MpaKTUKa €BPOIEUCHKOTO CYly 3 MPaB JIOAWHHU. L{e TBEpIKEHHS € CIIpaBEIIMBUM HE
auuie g YKpaiHu, ajle ¥ s BCbOTO CBITY, IO HparHe OyTH IUMBLII30BAHHM.
3a3Bruail KOHBEHI[IMHUN MEXaH13M 3aXUCTY BIATOBIAHUX MPAB YCTAHOBIIOE OLIbIINN
o0Ocar TapaHTid iX HEMOPYIIHOCTI, HIXK HallloOHaJIbHUN. BiH € meBHUM B3ipleM,
HAOJIM3UTUCSA JO SIKOCTEH SKOTO IOBHUHHI TMPAarHyTH BCl TPOTPECUBHI JEP>KaBH,
YIOCKOHAJIIOIOYM HaI[lOHAJIBHE 3aKOHOJABCTBO 1 MOKpAIIyIud pPOOOTY CYIOBHUX
OpraHis.

B ymoBax choroyieHHs, Koiau YkpaiHa nepeOyBae y (haKTHIHOMY CTaH1 BIfHH,
MpaBa TPOMAJISTH OMUHUJINCS B OCOOJIMBO ypa3auMBOMY CTaHi. AJKe Ha IIajbKax Bar,
3 OHOTO OOKY, 3HAXOJATHCS HAIIOHAIBLHI 1IHTEPECH JIepKaBH, sIka OOPEThCS 3a CBOE
ICHYBaHHS, a 3 IHIIOTO — HEOOXITHICTh 30€PEeKEHHS O0O0PaHOTO JEMOKPATHYHOTO
KypCcy 1 TrapaHTyBaHHS OCHOBOIIOJIO)KHUX CBOOOJ 1 MpaB JOAUHU. BigHaiTu
HeoOX1aHUM OajaHC y Takiil rOCTpiil cUTYyallil Ha/I3BUYAHO CKJIaJIHO, ajie HEOOX1THO
[3,c. 5]

[IpaBo Ha cnpaBelIMBUH Cyj, MpoOieMaTHKa MOro 3a0e3MedyeHHs Ha PiBHSIX
npaktukun €CIIJI 1 BITYM3HSHOTO CYAOYMHCTBA JOKJIQJAHO PO3IIISIAIOTHCS Y
MoHorpadiunomy gocmipkenHi JI.B. Jlygenka 1 H.A. Ilomsx «3actocyBaHHS
MPaKTUKN €BPOMENCHKOTO Cyy 3 MPaB JIOJUHUA B aMIHICTPATUBHOMY CYIOYMHCTBI
Vkpainu» [3]. Lle mpaBo BucTymae HaA3BUYANHO BaXJIMBUM (DAKTOPOM ISt
3a0e3MeyeHHs] MPOLEAYPHOTO acCleKTy CHpPaBeIJIMBOCTI  CYAOBOrO  IPOLECY,
HEOTOPKAHHOCTI IPaB JIOAMHM Ta iXHBOIO 3aXHCTY B CYZOBOMY MOpsaKy. oro
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BAYXJIMBICTh MIATBEPIKYEThCS M KUIBKICTIO 3asB, 1m0 Haaxomate g0 €CIUI sikpas y
3B’SI3KY 3 HEOOX1HICTIO 3a0e31eUeHHs MpaBa Ha CIIPaBEIJIUBHM CY/I.

Buxonsuu 3 anamizy 1. 1 ct. 6 KonBeHIlii, KOHBEHIIHHI CTaHAAPTH 3 TIPUBOTY
CIPaBEJIUBOTO  CYJOBOTO  PO3IJISAAY  BKIIOYAIOTH TakKi OCHOBHI — TapaHTii
OpraHizamiifHoro Ta MpPOIECYalbHOTO 3MICTY: 1) PpO3IMIAI CHOpaBU  CYAOM,
YCTAHOBJIEHUM 3aKOHOM; 2) HE3aJICKHICTh 1 OC3CTOPOHHICTH cyAy; 3) MyOJIuHMMA
pO3IIIA]l cripaBu; 4) po3riis]l CIIPaBU MPOTATOM PO3YMHOTO CTPOKY.

Yci BkazaHl rapanrtii, 0e3lnepedyHo, MalTh peaii3oBYBaTUCS B CYJAOYHHCTBI.
[Ipore, Ak 6aurMo, B KOHTEKCTI TaKMX BHUMOT HAETbCA BXKE PO CIpaBeIJIMBICThH
IpOLEAYPH PO3TJSIAY Ta BUPILMICHHS CIpaBH y cyal. Ane Bxe Oarato pokis €CILI
BHUXOJIMTH 3 TOTO, [0 HE MEHII Ba)XXJINBOIO TAPAHTIEI0 B KOHTEKCTI CT. 6 KoHBeHIIIi €
JOCTYT J0 MPaBOCYJJs, OCKUIBKU 0€3 Hae)KHHX YMOB 3BEPHEHHS 3a 3aXHUCTOM J0
CyJly BCl 1HIII CKJIQJ[0OB1 I[bOT'0 MpaBa BTPAYarOTh CBOIO 3HAYYIIICTb.

[TpoGiemMu noctymy 0 Cyay MOKYThb BUHUKATH y 3B’SI3KY 3 HEJJOCKOHAJICTIO
3aKOHO/ABUOTO PO3MEXyBaHHS cynoBux ropucaukuiif. €CIUI y cBoix pileHHSIX
HEOJIHOPA30BO 3BEpPTaBCSA [0 3aXUCTy IpaBa HAa JOCTYH 10 CyAy y 3B’S3Ky 3
BIJIMOBaMHU HalllOHAJILHUX CYJIIB PO3TJISIATH MO30BHI 3asBU 3 MOTHBIB HEHAJICKHOI
IOPUCAMKINI. Y TOMY 4MCIIl Taki NUTaHHS po3rysaanucs CyqoM i y crpaBax MpoTu
VYkpainu. Hanpuknan, y copasi LlepkBa cena CocyniBka mpotu Ykpainu Big 28
mororo 2008 p. [6], KoM JeKiIbKa YKpaiHCHKUX CYJIB BIJIMOBIISUTUCSI PO3TJISAaTH
coip, KMl BUHMK MDXK JBOMa peliridHuMu rpomagamu, CyJ 3a3HA4yuB, 110 HOTO
3aBJaHHSIM HE € JOCIIJKCHHS] MTUTaHHS, Y4 MaloTh CYJIM 3arajbHO1 IOPUCIUKIIT abo
rocrnoAapchbKi (KOJUIIHI apOITpaxKHl) CyAr KOMIETEHIIIO pO3IIsSAaTH L0 CIPaBy MO
CyTi, a00 BCTAHOBIIIOBaTH, SIKOMY 3 BIANOBIJHUX CY[IB HIACYJHUM PO3IJIAN CKapr
3asgBHUKA 1O cyTi. Cyn juiie BU3HAB TOW (PakT, M0 3assBHUK MaB JOCTYI JO ITHX
CYIiB, ajie XOJIeH 3 HUX HE PO3IJISIHYB CKapry Ha HEMOXJIHUBICTh KOPHCTYBAaTHCh
IIEPKOBHOIO OY/IBJICIO, OCKUIBKM BOHHM BBaXalld, III0 HE MAalOTh FOPUCIUKIIT
pO3IIIAIaTy MOAIOHI MUTAHHS, X04Ya MPOIEAYPHI BUMOTH NMPUUHATHOCTI 3asBH OYII0
JOTPUMAHO.

TobOro, mpaktuka €CIIJI cBiguuTh TPO HENPUITYCTUMICTh CHUTYaIlil
0e3I11ICTABHOTO TepeHAIIPaBIEHHS CIIPABU BiJ OJHIET CY/I0BOT FOPUCIUKIIIT IO THIIION,
OCKUIBKM 3a TakuxX OOCTaBHMH OyJae OOMEXyBaTHUCS caMa MOKJIHMBICTH OCOOHU
OTPUMATH CIIPaBEUTMBUHN CYJIOBUN 3aXHCT MOPYIIEHOTO KOHBEHIIHHOTO TIpaBa.

Jlane mnMTaHHS € HaA3BUYAHHO AaKTyaJdbHUM 1 JUIsl aAMiIHICTPATUBHOTO
CylouMHCTBa B YKpaiHi. 3 MoMeHTy HaOyTTs unHHOCTI KAC VYkpainu 1 cTBOpeHHs
CUCTEMHU aIMIHICTPATUBHUX CY/AIB y HalIlll Jep>kaBl 4acTo BHHMKajia Ipodiema 3
BI/IHECEHHSM TOTO YW IHIIOIO CHOpPY JO IOPUCIUKINT aJMIHICTPATUBHOTO,
rOCTOIAPCHKOTO CYyAYy YU CYyAY 3arajibHO1 FOPUCIUKIIII.

Tak, npeamerom posrasgy Cyny y crpasi [lectonanoBa npotu Ykpainu Bif
21 rpynus 2017 p. [7] cramu cmipHi MpaBOBIAHOCHUHHU, SIKI BUHUKIW Y 3B’SI3Ky 31
3BUIBHEHHSM 3asBHUII 3 ocaau aupextopa LlenTpy mo o6cmyroByBaHHIO OAMHOKHUX,
HEMNpale31aTHUX Ta Mano3a0e3NeyeHnX rpoMaisiH YTpaBIiHHS Ipalli, COLiaTbHOTO
3aXUCTY 1 JKHUTIOBUX cyOcuaiii Memnitononabchkoi Micbkoi pamu. [lpu mpomy
3asBHUIISI HE MOTJIa OTPUMATH 3aXMCT aHl B CyJdax aJMIHICTpAaTUBHOI, aHl B CyAax
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IIMBUIBHOI FOPUCUKIIIT, OCKITBKA KOKHHUM 3 HUX BBaXKaB, 110 CIPABY MA€ PO3MIISIIATH
CyJ1 1HIIIOT FOPUCAKIIII.

[HKOIM MUTAHHS AOCTYIY A0 CyAy SIK €IEMEHTY IpaBa Ha CyJ B KOHTEKCTI 1. 1
cT. 6 KoHBeHII BUHUKAIOTh Yy 3B’A3KYy 3 HETHIOBUMH a00 €KCTpAaOpAUHAPHUMU
CUTYaIlIIMH, SKI MOXYTh OOMEKYBaTH JOCTYN OCi0 70 cyay Ta OyTH JOTHUYHHUMH
3arajoM 3 MpoOieMaMH JOCTYIHOCTI HpaBOCyAls. Y KOHTEKCTI YKpaiHM Takl
CUTyallli BUHUKIIM, HANpHUKJIaA, y 3B’A3KYy 3 IHOYAaTKOM 30pOMHOrO KOH(QIIIKTY Ha
tepuropii Jonemnpkoi Ta Jlyrancekoi obOmacrteit (2014 p.). 3HaKOBUM Yy LbOMY
KoHTeKCT1 € pimnennst Cyny y crapasi Le3ap Ta inmi npotu Ykpaiau Bix 13 moToro
2018 p. [5] VY Bkazaniii cripaBi 3asBHUKH CKAPKWJIMCS HAa HEMOXJIMBICTH TOJIaHHS
MO30BY 110 cyay B M. JloHenbk, ockinbku y 2014 p. cyau B IbOMY pETioHI IepecTaiu
MpaIloBaTH y 3B 43Ky 3 movyarkom OoitoBux miii. €CIII y miii cipaBi BCTaHOBJIIOBAB,
Yy BXKUB ypsAl YKpaiHM BCiX HEOOXIIHMX 3aXO[IB JJIA OpraHizauii CBO€I CyAOBOIi
CUCTEMM TaKUM YMHOM, 100 3abe3nedyuTy npasa, rapaHToBasi cT. 6 KonBeHuii, Ha
MPaKTHII, 3 OIJIAAY Ha JIaBHO BCTAHOBJIEHUM NpuHIMI, 3rigHo 3 skuM €KIIJI mae Ha
MET1 TapaHTyBaTu IpaBa, U0 € IPAKTUYHUMHU I €PEKTUBHUMH, & HE TEOPETUUHUMU
Ta U1030pHUMU. Po3risaaroun ne nuranss, Cyn 3BUUaiiHO BpaXxOBYBaB KOHTEKCT, B
AKOMY BHUHHKJA CIIpaBa, 30KpeMa, HUM Opasiuch JO yBaru BiMICBKOBI1 Jii B pET1OHI.
Taxk, BIH HaroJoCuB, 10 0yJI0 O MOBEPXOBO PO3MIISLAATU (HAKTU CIIPABU 0€3 PO3TIISAY
TAKOI'0 3arajibHOT0 KOHTEKCTY [2].

VYka3zaHa cripaBa € NpPUKIIAJO0M TOr0, SIK MUTAHHS JOCTYIY 10 CYAY B KOHTEKCTI
m. 1 cr. 6 KoHBeHiii Moxe mepecikatucs 3 OUIbII HIMPOKOI MPOOJIEMAaTHKOIO
JOCTYITHOCTI 0c10 A0 MpaBOCYyAs B 30HI BIMCHhKOBHX Aii. 3BicHO, Cya y 11 cripasi
BUXOJMB 3 PO3YMIHHS TOTO, IO HE B YCIX CHUTYyallsX JAepkKaBa 00 €KTHBHO MOXKE
3a0e3neunT (PYHKI[IOHYBAHHS CYJIB, OCOOJMBO SIKIIIO MOBa e Mpo 30porHMUIA
KOH(JIIKT, KepTBaMH SKOTO MOXXYTh BHUSIBUTHCS CaMl CYIJ Ta MpPALIBHUKH CYy1y.
Opnnaxk 1ie He o3Havae, o €CIIJI moromxyeTbes 3 JETITUMHICTIO OOMEKEHHS TTpaBa
Ha JOCTYN JI0 Cy/y 3 MOTHUBIB BEJCHHS OOHOBUX JIiii HAa TEPUTOPIi AISIILHOCTI CYIY.
€CIII y Bka3zaHuX BHIIaJKax BCTAHOBJIIOE, YW 3abe3meunsa Jep)kaBa IEBHI
aJIbTEpHATUBH IS TOTO, 11100 rPOMasIHU MOTJIM TI0JJaBaTH MO30BHI 3asiBU J10 cyAdy [3,
c. 71].

3a3HaueHa MO3ULIis CyIy 3HAXOJWTEH CBOE BITOOpa)K€HHS 1 Y JTOCIHIKEHHSIX
BITYM3HSHUX HAyKOBIIB 1 B CyIoBid mpaktuui. Tak, TronoBa Bumoro
aJIMiHICTpaTUBHOTO Cyny y ckiami BepxoBnoro Cyny Mwukona CMOKOBUY y CTaTTi
«3AIfiCHEHHS TIPAaBOCYIJsl B yMOBaX BOEHHOTO CTaHy: J0 MUTaHHS 3aKOHOJABYMX
3MiH» 3a3Hayae, 1O CYAM CHCTEMH CYJOYCTpPOIO YKpaiHU HaBiTh y mepioa i
pPEXKUMY BOEHHOTO CTaHy MaloTh (PYHKI[IOHYBaTH O€31E€pEepBHO, TOMY IO JACPKABHUM
3aXHCTOM 3a0€3MeUyloThCsl 1 TapaHTyHOTbCS TMpaBa 1 CBOOOAM JIFOJUHUA 1
rpoMajsiHiHA, SKI 3aKkpirieHl ¥ rapanTtoBaHi Koncrturyuieto Ykpainu. [IpaBoBuii
PEXKUM THUMYACOBOTO OOMEKEHHS CYJOBOTO 3aXHCTy MpaB 1 CBOOOJ JIIOJWHH 1
rpoMaassHiHa B YKpaiHi Ha mepioa il NpaBOBOTO PEXHMMY BOEHHOTO CTaHy
3a00poHeHO. BrTineHHs Oynb-iKHMX OOMEXEHb TaKOro 3MICTOBHOTO ¢opMaTy B
HAI[IOHAJIbHY TIPAaBO3aCTOCOBHY TMPAKTUKy € HEKOHCTUTYLIMHMM, a BiATaK, 1
HEMOXJIMBUM.  SIK 3a3Haya€ [AOCHIHUK, B YMOBaX BOEHHOTO CTaHy, KOJIH
3aKOHO/JABCTBOM Iepe0aueH0 MOKJIMBICTh OOMEXKEHHsS IMEBHMX MpaB 1 CBOOOA
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rpOMaJisiH, y MPEICTaBHUKIB BJIaJ MOXE BUHUKHYTH XMOHA JyMKa, 110 i MpaBo Ha
Cyl, 3a TaKuX YMOB, MOXHa OOMEXHUTH. AJie, HaBIakW, MPaBO Ha CyJl Mae
30epiraTucsi HE3MIHHUM y Oy/Ab-sIKUX HaJ3BUYAWHUX YMOBax. AJDKE came chcTema
paBOCY/1J1s MOKJIMKaHA BIIITpaBaTH POJib 3aM001KHUKA, 110 3a OyIb-IKUX 00CTaBUH
CTOITh Ha 3aXKCTI IIpaB 1 CBOOO JIIOANHU [4].

[IpobGnemaTuka 3a0e3nedeHHs AOCTYNy A0 MPaBOCYAJs B Cy4aCHHX YMOBax
BOEHHOTO CTaHy B YKpaiHi 3yMOBJ€Ha W THUM, IIO0 BEJIMKa KUIBKICTh TPOMAJISH
BTpPaTWJIM MOXIIMBICTh peaji3yBaTH CBOE€ IMpaBO Ha CyJA y 3BHUYHHUU cCIOCiO depes
OKyTIaIlio 1 00MO0BI Aii, AKi BiAOYBAIOTHCS HA TEPUTOPIi, 1€ BOHU MEIIKAIOTb.

Boennuii  KOHQUIIKT CyTTEBO BIUIMHYB Ha cdepy TMpaBoCyans Ta
(GyHKIIIOHYBaHHS CyAiB B YKpaiHi, 3SMYCHBIIHU JIepKaBy UIyKaTH €()EKTUBHI PIllICHHS
Ui 3a0e3MeYeHHs] CIPAaBEAIMBOCTI Ta MPAaBOMOPSAKY B YMOBaX BOEHHOTO CTaHYy.
Came B 1€l 4Yac cyau moyaid JAeAail aKTUBHINIE BUKOPHUCTOBYBATH JHUCTAHIIIMHI
crnoco0u KOMYHIKallii 3 y4aCHUKaMH CIIpaBd, SKi (PI3UYHO HE MOTJIHU IOJaBaTU
IpoLeCyabHl JOKYMEHTH 10 CyAy Ta OpaTH ydacTh y CYAOBHX 3aCiJaHHSIX 4epes
O0OCTaBMHU, TIOB’s3aHI 3 BOEHHUM KOHQIIKTOM. YIPOBAJKEHHS €JIEKTPOHHOIO
CYJIOUYMHCTBA CTaJ0 OJHMM 13 KJIIFOUOBUX IHCTPYMEHTIB ajanTalii CyJOBOi CUCTEMHU
no HoBux peaniih. lle momomorio 3abe3neunt Oe3nepepBHE (YHKIIIOHYBAHHS
CYJIOBOI CHUCTEMH Ta TapaHTyBaTU TPOMajsHaM JOCTYH JI0 NMPaBOCYHJid, HaBITh B
yMOBaXx, KOJIU 3BUYaHUN PEXUM pOOOTH CyiB OYB HEMOMXKIUBUH.

Bukiauky BIMHM CTajM MOLITOBXOM JJisi CTPIMKOTO PO3BUTKY €JIMHOI CYZOBOL
iHpopMmartiitHo-TenekomyHikamiinoi  cuctemu  (€ECITC), ska  mOCTYyHoOBO
3ampoBapKyBanacsi B YkpaiHi, mounHatoun 3 2016 p. Came usg cucrema Ta ii
CKJIa[I0Ba YacTUHA — ENeKTpOHHUM cya, OyJid 3HAYHO JOOIpaboBaHi mpotarom 2022
p., 10 JO03BOJWJIO BHUPIIIUTH MpoOJieMy peaiizallii mpaBa Ha cyJd B YKpaiHi B
Cy4aCHUX yMOBaX.

KpiM Toro, BaXIMBUM acmeKkToM y 3a0e3leueHHI IMpaBa Ha CyJI B yMOBax
BOEHHOTO CTaHy CTaB MEPEriis]l MiAXOAIB JI0 MUTAHHS BIIHOBIEHHS MPOIMYIICHUX
MpoIleCyaTbHUX CTPOKIB. Y OLIBIIOCTI BUMAAKIB CYJI1l 3 POSYMIHHSIM CTaBUIIUCS 0
Tiei oOcTaBWMHHM, IO BiffHA B yciX 1 MposiBaX € HAA3BUYAMHUM CTAaHOM, SIKHI
HETaTHUBHO BIUIMBAE Ha BCl 0€3 BUKIIOYCHHS CEpH KUTTS TPOMAJISIH, Y TOMY YHCII
Ha iX 37aTHICTb OTPUMATH HAJECKHUHN CcynoBuil 3axucT. Tak, y cipasi Ne 500/1912/22
Bim 29 Bepecusa 2022 p. KAC BC 3ayBaxuB, IO SKIIO TiJ 4ac BIMHH POCIHCHKOI
deneparii 3 VYKpaiHOO aAMIHICTPAaTHBHI CyOud CYBOPO 3aCTOCOBYBATHMYTb
MpoIeCyaabHi CTPOKH CTOCOBHO 3BEPHEHHS J0 CY/y K i3 TO30BHUMH 3asiBAMH, TaK 13
anessiiHUMU  Ta KacalliHMMHM CKapramu, TO 1€ MOX€ pPO3LIHIOBATUCA SIK
HEBUIIpaBIaHe 0OMEXEHHS TOCTYITy JI0 CYAY.

VY Toit xe yac, CyJ 3a3Ha4MB, 110 caM (PakT 3anpoBaXKEHHS BOEHHOTO CTaHY B
VYkpaiHi, 6e3 00IpyHTYBaHHSI HEMOXJIMBOCTI 3BEPHEHHS JI0 CYAy CaMe MO3MBAYEM Y
BCTAHOBJICHI CTPOKH Yy 3B’SI3KY 13 3alpOBa/HKCHHSIM TaKOTO, HE MOXKE O€3yMOBHO
BBA)KATHUCS MOBAYKHOIO MPUYMHOIO JJIsi 0€3yMOBHOTO MOHOBIIEHHS IIUX CTPOKIB. [lpu
3aCTOCYBaHHI MPOLIECYAIbHUX HOPM CII1JI YHUKATH K HAAMIpHOTO (popmani3zmy, Tax 1
HAJMIPHOT THYYKOCTI, SIKI MOXYTh NPHU3BECTH A0 HIBEIIOBAHHS MPOIECYaTbHUX
BUMOI, BCTaHOBJIEHMX 3akoHOM. Hanmipuuit QopmanismMm y TpakTyBaHHI
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MPOLECYaTbHOTO 3aKOHOJaBCTBA BU3HAETHCS HEIIPABOMIPHUM OOMEKEHHSIM IpaBa Ha
JOCTYTI IO Cyy SIK €JIEMEHTa MpaBa Ha CIIPaBeAJIUBUI Cy 3rimHO 31 cT. 6 KonBeHitii
PO 3aXKCT MPaB JIIOJUHHU 1 OCHOBOIIOJIOKHHUX cBOOO [1].

OTtxe, sik 0auuMo, IpobIeMaTHKa JOCTYITY 0 CYJy B KOHTEKCTI ITpaBa Ha Cy/l,
rapanToBaHoro cT. 6 KoHBeHIIi1, HE 3aBXKIM TIOB’S3YETHCS 3 CYTO MPOIECYaTbHUMU
nepernoHaMu IS 3BEPHEHHS 3 T1030BOM JI0 Cydy. B cydacHuX yMmoBax
(yHKITIOHYBaHHSI CYyJIOBO1 Bllad B YKpaiHl Taki OOMEXEHHS 4acTo nepeOyBaroTh Yy
B3a€MO3AJICKHOCTI 3 IHIIMMH, OLIBII THOOATBPHUMH MpoOJIeMaMH, IO 3arajoM
BITUBAIOTH HA IOCTYITHICTH IPABOCY IS
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ALTERNATIVE TAX DISPUTE RESOLUTION

Introduction

A dispute is an externally objectified difference of opinion (or convincement)
of two or more parties about something. A dispute, unlike conflict as a more general
concept, is a situation in which an opposite statement is refuted with arguments. A
legal dispute arises out of an existed or existing legal relationship! and refers to the

! This mark, according to prof. Zhivko Stalev, differentiates the legal dispute from the illegal - the illegal dispute, even

when it concerns rights, is a dispute about future legal relations (whether they should be established, what their content
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claim or denial of a right, obligation or offence. Prof. Tencho Kolev outlines the
following essential features of the legal dispute: First, the resolution of the legal
dispute is entrusted to an impartial and neutral party (the court), which is a permanent
Institution in the democratic mechanism of exercising state power. Second, the legal
dispute is resolved on the basis of pre-formulated legal rules and within a special
procedure. Thirdly, the resolution of the legal dispute requires the maximum
guarantee of a fair outcome, that is why it goes through several instances. And,
fourthly, the legal dispute always ends with a decision that has “legal force”, because
it enjoys the force of a res judicata®.

We can speak about a legal dispute under tax law when there is a disagreement
between taxpayers and the tax authority regarding the application of a rule of tax law,
determining the behavior, rights and obligations of those participating in a given legal
relationship under tax law, respectively the sanctioning consequences of illegal
behavior. In order for a tax dispute to appear, it should be objectified — the
dissatisfied party should have disputed the action (inaction) or the act which it is
dissatisfied with. A tax dispute may arise already in the procedure for issuing the
taxation act, at the stage of development of the taxation relationship after its issuance,
or in case of its non-execution or at the stage of its forced execution (enforcement).

1. Specifics of the tax dispute and alternative ways to resolve it

Tax disputes are basically unavoidable . The reason for them is to a large
extent an axiomatic contradiction between the goals of the civil entity and those of
the tax administration. The civil law subject strives to “minimize” the amount of its
public obligation. On the other hand, the tax administration often strives to
“maximize” the amount of the civil law subject’s public liability — the so-called
“fiscal bias”. It should be noted that this is a trend that is not legitimate. In the tax
process as a type of administrative process, the main principle is objectivity — the
Bulgarian legislative body has enshrined it in the provisions of Article 3 of the Tax
and Insurance Procedure Code. The administrative body is obliged to seek the
objective truth ex officio — and when there is no request from the interested parties
(Article 9 of the Administrative Procedure Code and Article 5 of the Tax and
Insurance Procedure Code). Law enforcement authorities in the tax process, within
the limits of their competence, are obliged to take all measures to ensure the
disclosure of the objective truth, establishing impartially the facts and circumstances
relevant to the rights, obligations and responsibility of the obliged persons.
Respectively, taxpayers are obliged to fulfill their obligations when they are in
accordance with the requirements of the tax laws. They are protected from the
implementation of tax powers outside the framework of the law, as well as from their
improper exercise. Through legal protection in the tax field, every tax law subject is
given the opportunity to request the lawful application of tax laws and the restoration

should be, etc.) - see Zh. Stalev , Balgarsko grajdansko procesualno parvo /Bulgarian civil procedural law/, ninth
revised edition, Sofia:Ciela, 2012,. p. 26.
! Kolev. T. Teoria na pravoto /Theory of law/, Sofia: Ciela, 2015, p. 462.
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of the lawful state of the tax relationship. At the same time, it protects not only the
personal interests of taxpayers as affected party, but also the public interest®. Thus,
the resolution of legal disputes is not only a means of protecting the rights and
interests of taxpayers, but also a way of self-control of the tax authorities?.

Usually, the means of legal protection in the field of taxation include the appeal
of illegal tax administrative acts in administrative and judicial order, the
administrative and judicial control over the forced collection of taxes, the imposition
of precautionary measures and sanctions for committed tax violations. If the parties
find a way to resolve the dispute and their contradictions by the end of the
administrative proceedings, the dispute shall not be brought to court. The tax
authority, convinced of the right of the disputant, can itself cancel or amend the
disputed act or notify superior administrative body to cancel or amend it, where
dispite could be for both legality and expediency (the most the effective, appropriate,
correct, timely decision); to the court, the parties can only appeal the legality of the
act?,

Alternative dispute resolution is a general term for the means — alternatives to
court proceedings, by which parties can settle disputes. Alternative dispute resolution
includes many forms and options such as arbitration, mediation, conciliation,
negotiation, agreement, dispute resolution commission. Alternative dispute resolution
Is recommended as an alternative to time-consuming and expensive litigation. The
characteristic features of the alternative dispute resolution process are mutual
agreement, voluntariness, flexibility, the parties control the process itself and its
outcome, strive to be in the "win-win" situation, maximizing their benefits, but not
harming to the other party.

The European Court of Human Rights has already addressed the question of
the relationship between alternative dispute resolution procedures and the right to a
fair trial guaranteed by Article 6 § 1 European Convention on Human Rights in the
case of Mom¢ilovic v. Croatia?, holding that the determination of the procedure for
potential settlement of the dispute as a prerequisite before bringing a claim does not
violate the right of access to court.

The administrative and tax law lacks comprehensive regulation of alternative
dispute resolution means. Alternative means for resolving legal disputes are initially
subject to regulation in the acts of the Council of Europe, and more recently in the
legislation of the European Union. The first international act specifically dedicated to
out-of-court means for the resolution of administrative disputes is Recommendation
(2001)9 of the Committee of Ministers to member states on alternatives to litigation

! petkanov.G. Danachen process/ Tax process, Sofia: Tilia, 1996, p.67.

2 See P. Stoyanov, Danachno parvo /Tax Law/, third revised edition, Sofia: Bulgarian Academy of Sciences, 1994,
p.470.

3 In order to be legal, the act should have been issued by a competent authority in writing and in compliance with the
administrative-proceeding rules and material provisions that correspond to the purpose of the law.

4 Momcilovic v Croatia: ECHR 26 Mar 2015, 11239/11 — Chamber Judgment, [2015]
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between administrative authorities and private partiest. According to the
Recommendation, there are four alternative means for resolving administrative
disputes:

- Internal reviews (an example is the regulated in bulgarian legislation right of
the administrative body to review and reconsider the act issued by it - the so-called
right of appeal - art. 94 of the Administrative Procedure Code)

- Conciliation and mediation (mediation is legislated in bulgarian Mediation
Act)

- Negotiated settlement (provided in the Code of Administrative Procedure, the
Institution of the agreement in Art. 20 (out-of-court) and Art. 178 (during litigation)

- Arbitration

Alternative dispute resolution means are applicable in the tax process.
Although this is a specific public-law area where formal means of protecting rights
and interests are generally adopted, these flexible tools for conflict avoidance and
dispute resolution have their place. They can be normatively established options in
individual proceedings - for example, the negotiated settlement finds normative
regulation in the administrative, tax, and administrative-penal process. But additional
indications of the applicability of these means could be derived, for example, from
the bulgarian legislation on Mediation. Article 3, paragraph 1 of the Mediation Act
states that the subject of mediation may be administrative disputes, unless a relevant
legal act provides for another procedure for concluding an agreement. The Code of
Administrative Procedure in our country regulates the procedure for concluding an
negotiated settlement - both out of court (Art. 20) and in already initiated court
proceedings (Art. 178). A literal interpretation of this provision would prevent the
application of mediation in administrative and tax disputes, but this would not take
into account either the purpose or the meaning of the law — to spread mediation in the
widest possible range of disputes, including administrative ones. What's more — the
Administrative Procedure Code regulates the institution of negotiated settlement, but
not the procedure by which it is reached.

2. The negotiated settlement in tax proceedings

The institution of negotiated settlement is classic for american and continental-
european law as part of the institution of the administrative contract. In the Bulgarian
Administrative Procedure Code (APC), the institution of negotiated settlement is
widely advocated. In the text of the code, the word “negotiated settlement”
(agreement) is used repeatedly, and the general regulation is in the provisions of Art.
20 APC and includes the following features: the agreement is a contract — it is
concluded by concordance of the will either between administrative body and the
party of the procedure or between the parties of the proceedings, but with the
approval of the administrative body; it is concluded in the same way as any contract —
with an offer and acceptance; creates a legal relationship between the parties to it as
regulated by law (in cases of bound administration) or agreed upon by the content of

! Recommendation Rec(2001)9 of the Committee of Ministers to member states on alternatives to litigation between

administrative authorities and private parties (Adopted by the Committee of Ministers on 5 September 2001)
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the page, within the law (in cases of discretion). The negotiated settlement is an
administrative contract!. This is because undoubtedly the consequences that the
negotiated settlement gives rise to are administrative - arg. Art. 20, para. 8, which
prescribes that the negotiated settlement replaces the administrative act. Legal
consequences are public subjective rights and/or obligations which the parties have
agreed upon and which the law allows to arise. The negotiated settlement puts an end
to the dispute and “replaces” an administrative act.

Art. 20 APC contains general provisions for all proceedings before
administrative bodies. The APC also regulates two other agreements, which are
referred to by the term “negotiated settlement” — the agreement before the court under
Art. 178 of the APC and the agreement regarding the amount of compensation under
Art. 207, para. 3 of the APC in relation to the right of citizens and legal entities to
compensation for damages caused to them by illegal administrative activity.

In the tax process, there is a special provision of the negotiated settlement
regarding the evidence — thus according to Art. 154 of the Tax and Insurance
Procedural Code, within the time limit for issuing against a decision on the appeal of
a revision act, a written negotiated settlement can be reached between the revenue
authority that issued the appealed act and audited entities regarding the evidence that
will be considered indisputable. If an agreement on the evidences has been reached,
no new evidences are allowed for their verification or confirmation in administrative
and judicial appealing procedure.

The institution of negotiated settlement was also introduced in the
administrative penal proceeding with the changes in the Bulgarian Administrative
Violations and Penalties Act in force from 23.12.2021. The aim is speed and
efficiency in the process of carrying out the sanctioning activity of the state in
prevention of administrative violations. But even before this general regulation, the
institute had already found the right regulation in the tax legislation - art. 107z of the
Excises and Tax Warehouses Act and art. 229a-229c of the Customs Act. With the
negotiated settlement in the administrative penal proceedings, speed and efficiency
are achieved in the collection of fines and property sanctions for the intended
violation and the economy in the proceedings is reached, by not achieving the
issuance of a penal decree. Last but not least, this eases the judicial system.

The negotiated settlement agreement under Administrative Violations and
Penalties Act objectifies the agreement reached by the parties regarding whether a
violation has been committed, what is its legal qualification, the type and amount of
the penalty. When the negotiated settlement imposes an administrative penalty of a
fine - alone or with another penalty, the punishing authority determines the fine in the
amount of 70 percent of the minimum or of a precisely determined amount provided
for the offense committed. The settlement is final and has the effect of a final
judgment. The special provision of negotiated settlement regarding tax offenses has a
similar meaning. Thus, according to Art. 107z. of Excises and Tax Warehouses Act
until the criminal decree is issued, but no later than 30 days from the presentation of

1 Sivkov, Tsv. Sporazumenieto po chl.20 ot APC/The negotiated settlement under Art. 20 of the APC/, Sofia: Ciela,
2012 p. 74 et seq.
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the act establishing a violation between the administrative penal authority and the
offender, a negotiated settlement can be reached to terminate the administrative penal
proceedings, unless the action constitutes a crime or for administrative violations in
which the goods subject to the violation endanger the life or health of people or the
environment or do not meet the quality requirements of the products. The negotiated
settlement corresponds to the agreement of the administrative sanctioning body and
the offender on the issues of whether an offense has been committed and what the
type and amount of the punishment should be in the framework provided by the law.
The negotiated settlement should be approved by the director of the Customs Agency
(an official authorized by him) and the relevant prosecutor, taking into account that
the requirements of the law are met and if public state receivables are defined in it,
they are paid or secured in the deposit account of the relevant customs office. A legal
possibility with a similar regulation is also listed in Art. 229a - Article 229c of the
Customs Act, with a view to establishing and punishing customs violations.

3. Mediation in tax proceedings

According to Council of Europe Recommendation R(2001)9 on alternatives to
litigation between administrative authorities and private parties, conciliation and
mediation can be initiated by the parties concerned, by a judge or be made
compulsory by law; conciliators and mediators should arrange meetings with each
party individually or simultaneously in order to reach a solution and can invite an
administrative authority to repeal, withdraw or modify an act on grounds of
expediency or legality. Mediation is an out-of-court procedure involving a third party
that offers a solution to the dispute in the form of a non-binding opinion or
recommendation. It is used both when contesting the legality and when disputing the
expediency (correctness) of the act. The Recommendation distinguishes between two
types of mediation - classic (out-of-court, carried out before the administrative act is
challenged in court) and court-related (initiated when court proceedings have already
started, by referral by a judge or on the initiative of a party or parties to the dispute).
Mediation can also be used as a preventive way to prevent the occurrence of a future
dispute, while the authorities prepare the administrative measure or make a decision
(so-called preventive mediation). As an example, a mediation procedure can be
initiated upon the adoption of an important normative act, including one concerning
tax revenue, in order to listen to the positions of the affected parties and bring them
together with the help of the mediators participating in the procedure.

According to the Recommendation, the use of mediation can be legally
introduced as a necessary condition for the initiation of legal proceedings, but it can
also be used during legal proceedings, for example by the suggestion of the judge.
This provision makes it possible to consider a similar approach in relation to certain
administrative disputes. Alternatives to judicial proceedings should be allowed either
generally or in certain cases where it is considered appropriate, especially in cases
that relate to individual administrative acts and monetary claims. The
Recommendation limits in no way the scope of the alternatives procedures for
administrative disputes and should be considered to apply to any type of
administrative dispute.
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For Bulgaria, as a Member State of the Council of Europe, the
Recommendation is the basis for the adoption of the Mediation act, as well as the
institution of the negotiated settlement in the Administrative Procedure Code. The
Recommendation states, that the excessive overloading of the courts renders
meaningless the right to consider cases within a reasonable time, established by item
6.1 of the European Convention of Human Rights, and emphasizes the importance of
internal review, which has priority even over alternative means, as well as the
importance of judges to refer to alternative means for resolving the dispute and
approving the agreement reached, as well as programs available to the court in this
regard (such as in Bulgaria function in several civil courts); the importance of
lawyers (their Code of Conduct stipulates an obligation or recommendation for them
to explain to their clients the possibility of alternative dispute resolution), the
importance of the qualification of mediators.

Article 3, paragraph 1 of the bulgarian Mediation Act states that the subject of
mediation can be administrative disputes, unless a relevant legal act provides for
another procedure for concluding an agreement. A literal interpretation of this
provision would prevent the application of mediation in administrative matters and
tax disputes — since, as we have seen above, the institution of the negotiated
settlement is regulated in the administrative legislation, but the possibility of the
parties being assisted by a mediator to reach such an agreement should not be
restricted. In order to encourage court-related mediation, actions should also be taken
to adopt an analogous provision in the Civil Procedure Code, to that of Art. 140,
paragraph 3 of the Civil Procedure Code, according to which the court can refer the
parties to mediation or another method of voluntary settlement of the dispute®. Since
there is no similar provision in the APC, administrative judges can refer to this
situation by virtue of the general referral of Art. 144 of the APC to the Civil
Procedure Code for unsettled cases or refer to the general provision of Art. 9, para. 4
of the APC, according to which the administrative body and the court provide
assistance for a lawful and fair resolution of the issue subject to the proceedings,
including with an agreement. These principles can also be applied to the resolution of
tax disputes.

4. The role of the ombudsman as a special kind of mediator in tax disputes

Manyo Manev defines the ombudsman as “an institution for reconciliation and
mediation through actions aimed at avoiding or resolving their disputes with the
state”?. The ombudsman acts as a special kind of mediator.It is a figure associated
with the institutional mediation between citizens and state authorities in the
protection of civil rights and freedoms. In most legal and democratic countries, the

! With the amendments to the Mediation act, effective from July 1, 2024, the so-called mandatory mediation of civil
disputes in certain cases has been introduced . Among the circumstances in which, according to 140a (4) of the Civil
Procedure Code, the court does not oblige the parties to participate in a mediation procedure, is when the state or a state
institution is a party to the case.

2 Manev, M. Nedarjavno pravosadie po administrativni sporove/Non-state justice in administrative disputes/,

Administrative Justice, year VI, issue 6, 6/2004, page 22.
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ombudsman institution plays an important role in protecting the rights and freedoms
of citizens in their relations both with the administration and with various public and
private entities.

Referring to the ombudsman is an alternative form of protection and dispute
resolution. The Ombudsman plays the role of a deterrent against illegal acts and
actions, corruption and abuse of power. It is a corrective to the administration in
terms of its effectiveness, efficiency, objectivity and impartiality. For example, in the
Ombudsman’s Annual Activity Report for 2022 in Bulgaria® it is stated how the
Ombudsman handled a dispute related to the charging of vehicle tax for a passenger
car by two municipalities for the same period. The ombudsman was contacted by
citizens who, after changing their permanent address, found out that for cars they
owned, vehicle tax was charged by two municipalities (in which they were registered
at their permanent address and in which their new address registration was) for one
and the same period. In Art. 61 of Local Taxes and Fees Act, it is determined that the
tax is paid into the revenue of the municipality's budget at the permanent address,
respectively the seat of the owner. The ombudsman found that the charging and
payment of tax for the same car by two municipalities at the same time for the same
period was illegal, but when submitting a request for the refund of an unduly paid tax
to the relevant municipality, different municipalities applied divergent practices. In
some cases, municipalities refund that part of the tax paid, which was also paid to the
new municipality. In other cases, however, citizens were categorically denied a tax
refund, often on the grounds that it was voluntarily paid. This represents an
unacceptable discrepancy in the practice of municipal administrations in the
application of the law. In this regard, the ombudsman addressed the executive
director of the National Revenue Agency in accordance to give methodological
instructions regarding the application of the law on the stated problem.

Similarly, in 2020, the institution received 37 complaints related to charging
the fee for household waste. Most often, complaints were related to setting a fee for
household waste for services that were not actually provided by the respective
municipalities, as well as poor quality of the services for which the fee was due.
Inspections were completed in 44 cases, 3 recommendations were made to the
relevant municipal administrations, successful mediation was carried out in 3 of the
cases, an opinion was expressed in 27, and advice was given to citizens in 92,

The Ombudsman also has powers related to the request for the declaration of
unconstitutionality of normative acts. For example, with changes in Art. 22 of the
Local Taxes and Fees Act, in force from 01.01.2019, the tax has been increased for
residential properties located on the territory of a settlement or settlement, included in
the List of resorts in the Republic of Bulgaria, which for the relevant year are not

https://www.ombudsman.bg/storage/pub/files/20230412173121_%d0%9d%d0%9e%d0%92%20-

%20bg%200mbudsman%?20annual%20report%202022.pdf

2 Annual report on the activity of the Ombudsman for 2020.

https://www.ombudsman.bg/pictures/annual%20report%202020(1).pdf

T'ymanimapui cmanoapmu npasosux cucmem y Cy4acHOMy Ceimi:
BUKIUKU, PiLUEeHHS, MeHOeHYI] 16 mpasns 2024 p.



180

main residence of the taxable person, are not rented out and are not registered as
accommodation within the meaning of the Tourism Act. The ombudsman was
approached by a number of aggrieved citizens who signalized a significant increase
in the tax for their real estate!. On case No. 15/2018 initiated before the
Constitutional court, the ombudsman submitted an opinion that the adopted provision
was in contradiction with specifically stated principles and requirements introduced
by law, as it was also unconstitutional as it directly violated the rights and interests of
citizens and in practice created a risk from unequal treatment and creation of
unjustified privileges, incompatible with the principles of Art. 6, para. 2 of the
Constitution. After Decision No. 4 of 09/04/2019 of the Constitutional Court of the
Republic of Bulgaria, by which the specified amendments to Art. 22 of the Law on
Local Taxes and Fees was declared unconstitutional, the National Assembly voted
amendments to the law, by which the amount of this tax was returned to the previous
limits.

Having regard to the above mentioned, it can be stated that a wide range of
disputed tax cases can be resolved with the mediation of the ombudsman. In some
countries this practice is well established?.

5. Mutual Agreement and Arbitration in International Tax Law

Within international tax law, no centralized jurisdiction has been established to
resolve tax disputes between countries. Alternative dispute resolution is a traditional
and established practice here. The procedure for the settlement of disputes by mutual
agreement is regulated for the most part by international double taxation avoidance
treaties (double tax treaties). The unlawful application of the provisions of the treaty
by the tax administration may be appealed through the legal means provided for in
the domestic law of each country. The procedures provided for in the domestic law of
each of the countries are applied independently of each other. For this reason, they
cannot provide a uniform, binding interpretation of the treaty in its application.
Domestic law measures are insufficient to guarantee the implementation of the treaty
also because they can have as their object the incorrect implementation of the treaty

L Annual report on the activities of the Ombudsman for 2019.
https://www.ombudsman.bg/pictures/file/report-bg%20mart_2020.pdf

2 In the 2004 Annual Report, the Dutch ombudsman reported 11% of the total number of complaints submitted for the
same year as relating to the financial sphere. The total number of cases examined by the ombudsman for the same year
was 1,688. In the tax process of the Netherlands, the ombudsman finds his place through the recommendations
addressed to the tax authorities on the resolution of specific cases. Usually, these recommendations are strictly
followed, bearing in mind that there is subsequently parliamentary control over the work of the revenue administration,
also based on the report of the ombudsman. It is explicitly reflected in the 2001 Annual Report that several departments
have been established under the Ombudsman, the one dealing with tax matters being the Department for Relations
between the State and Citizens. For the year of the cited report, the same department dealt with 19.5% of cases related
to taxation and customs matters, out of a total of all files that were within its competence - see Mladenov, M (2008)
Upravlenie na konflikti. Metodi za alternativno razreshavane na sporove v danachniq process (v konteksta na
prihodnata administracia) /Conflict Management. Alternative dispute resolution methods in the tax process (in the

context of the revenue administration)/, PhD thesis, Sofia University "St. Kliment Ohridski", 2008.
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only by one of the contracting states and not by the other state. For the stated reasons,
the need has arisen in the international tax practice to arrange a procedure common to
the countries that are parties to double tax treaty, which would enable the protection
of the subjects of tax obligations against incorrect and illegal application of the treaty
regardless of which of the countries is incorrectly applying its provisions or the so-
called dispute settlement procedure (Mutual Agreement Procedure).

The Mutual Agreement Procedure represents a special protection of the subject
of the tax obligation and an opportunity to clarify the meaning of the provisions of
the contract differs from the means provided for this under the internal tax law of the
countries, party to the contract. In its scope, in view of the reason why it can develop,
three proceedings are distinguished:

- proceedings through which the subject of taxation can object to the measures
taken by each of the contracting states that violate the treaty - proceedings on appeals
of the subjects of tax obligations;

- a proceeding that develops with the aim of removing difficulties and doubts
in the application and interpretation of the treaty by the competent authorities of the
contracting states, the results of which could be applied to many undefined cases
(consultative proceeding);

- negotiated proceedings, which can be undertaken in cases where international
double taxation has occurred, but its avoidance is not regulated in the treaty.

The subject of the proceedings is always the application of the international
double tax treaty, with a view to achieving its objective of avoiding international
double taxation. Questions of application of domestic law are not subject to the
proceedings. Therefore, it is limited only to the application of the provisions of the
contract.

The agreements reached are characterized as agreement between the tax
administrations of the contracting states, based on the powers given to them by the
treaty, and bind those authorities accordingly. What legal force such an agreement
will have vis-a-vis the national legal system depends on what is provided for in its tax
law. This will establish the effect of the agreement in relation to domestic law, i.e.
how the agreement reached will be implemented and valid under domestic law.

According to contractual practice, the Mutual Agreement Procedure obliges the
contracting states only to conduct negotiations and try to reach an agreement in the
sense of a pactum de negotiando, i.e. that both parties strive for an agreement without
reaching a positive result being mandatory; there is no obligation for states to reach a
single opinion. This “lex imperfecta” is to some extent a weakness of the
proceedings.

With a view to the effective resolution of cross-border tax disputes, more and
more legal instruments today provide for mandatory arbitration - such is provided for
in the OECD Model Tax Treaty of 2017 (Art. 25 was amended by introducing the so-
called “arbitration clause”), within the EU, for example, these are the Convention on
the elimination of double taxation in connection with the adjustment of profits of
associated enterprises 90/436/EEC and Directive (EU) 2017/1852 of 10 October
2017 on tax dispute resolution mechanisms in the European Union. In the absence of
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a settlement reached in the mutual agreement procedure, arbitration provides an
opportunity for a final resolution of the dispute.

For example, under the Directive, it is possible for taxpayers facing tax
disputes arising from tax treaties to initiate a mutual agreement procedure, where the
Member States concerned must try to resolve the dispute by mutual agreement within
two years. If no decision has been reached by the end of this 2-year period, the
taxpayer may request that an advisory commission be formed to give an opinion. In
the event that Member States do not form such a commission, the taxpayer can refer
their national court and compel them to take action. The Advisory Commission
consists of three independent members appointed by the Member States concerned. It
should give an opinion within 6 months, which the affected Member States must
comply with, unless within 6 months after the opinion is issued they agree on another
decision. If the decision is not enforced, the taxpayer who has accepted the final
decision and has waived his right to national remedies within 60 days of notification
may apply to the national courts to enforce the decision.

It should be pointed out that under domestic law, when the dispute has a public
law nature, it is not arbitrable. Thus, for example, in the Bulgarian judicial practice it
is stated that when the dispute is considered according to the procedure of the
Administrative Procedural code according to the rules of the Responsibility of the
state and municipalities for damages Act, it is non-arbitrable - decision Nr. 10 of
31.05.2018 of the Supreme Court of Appeal, etc. Nr. 1861/2017. Property disputes
against the state and municipalities, arising in the exercise of their authority, cannot
be the subject of an arbitration. The prohibition to bring claims through arbitration,
which are within the competence of the administrative courts, does not arise from the
quality of the parties, but from the functions they perform. If the dispute arises in
connection with the exercising state governance, in connection with public relations,
it is non-arbitrable. But if the property dispute is related to the capacity of the state or
municipality as civil legal entities, it is decided by the civil court and may be subject
to arbitration.

Conclusions

Alternative methods for resolution of legal disputes are an inherent part of the
statutory procedures and an expected part of the practice of any public administration,
including the tax administration. Alternative dispute resolution means are not a
“substitute”, but one of the directions for resolving problems arising in the revenue
process, along with the administrative or judicial appeal of acts and actions of the tax
administration.

Alternative dispute resolution means are increasingly being used these days.
They create “new surplus value”, adding to the material aspect of the resolved
conflict (the performance of the act or action), immaterial (ideal) assets — high
authority of the “administration with a human face”; good reputation of the taxpayer,
who in this case acted in cooperation with the administration; positive relations
between them, which are a basis for cooperation and in future relations between
them. The feeling is being created in the society that in the conditions of such
development of the institutions, the legal entities are actually becoming more and
more equal.
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Alternative means of dispute resolution are applicable in tax proceedings and
this trend will be maintained and further developed in the future through new
decisions by the legislature, courts and public administration. The positive results of
using alternative dispute resolution means have legal, but also institutional, fiscal,
social, psychological dimensions. The benefits are not only for taxpayers, but also for
the tax administration and the budget system. They enable the development of a
much faster, efficient and economical administrative process. An effective dispute
resolution system increases tax certainty and is a fundamental aspect of good tax
administration.

Summary

The paper examines the concept and specifics of tax disputes, the trends of the
modern regulatory framework of tax relations, the means of resolving conflicts and,
in particular, alternatives to the judicial resolution of tax disputes such as negotiated
settlement, mediation, agreement, arbitration. Nowadays, methods of alternative
dispute resolution are increasingly used in the tax proceedings. Their wider
application would increase the trust and capacity of the tax administration for timely
and efficient performance of its assigned functions.
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@opMyBaHHA IHCTUTYT CYJOBOTO KOHTPOJK 32 JISJIBHICTIO OpraHiB
BUKOHABYO{ BJIa/IM € BAXKJIMBUM €JIEMEHTOM MPABOBOI JAEpPKaBU 1 B yMOBAaX BOEHHOTO
CTaHy YU B Mepioj] MOBOEHHOI BIAOYJAOBH BIAIrpae Ba)KIMBE 3HAYEHHS, OCKIIbKU
3a0e3neuye 30aaHCOBAHICTh Ta B3AEMOJIII0 MIXK PI3HUMH TUIKAMU BIAJH, & TaKOX
3axUIIIae mpaBa Ta CBOOOAN TPOMAISH BiJl MOXKJIMBHUX 3JIOBXKHBaHb 3 OOKY BIIAHUX
1HCTUTYTIB. €Bpomneiichki mapTHepu, a came Dpaniis Ta Himeyunna oTpumanu
MEpIICTh y CTBOPEHHI CHUCTEMM CIEIIali30BaHUX CYJOBUX OpraHiB, IO
KOHTPOJIIOIOTh  JISUTHbHICTh Biaau. DopMyBaHHS aaMIHICTPATUBHOI IOCTHUIII B
€BPOIEUCHKUX KpaiHaX HEPO3PUBHO IOB’s3aHE 13 CTAHOBIEHHS 1HCTUTYTY Kacallii,
SIKe pO3MOoYanocs 13 paHHLOMOAEPHOTO MEPIOy.

OcranHii BiTHOCUTHL Hac B yacu DpaHiry3pkoi Oypskya3Hoi peBostorii 1789 —
1794 pp., xomu BuHUKIA MOTpeba B pedopmi CymOBOI CHUCTEMHU Ta CTBOPEHHI
edeKTUBHOTO MEXaHi3My pO3TJISIy CyIOBUX crpaB. YTBopeHHs KacarriitHoro cymy,
akui OyB 3amouatkoBaHuil y 1790 poui sik Tpubynan i 3romom ctaB KacamiitHum
CyJIOM, € OJHUM 13 3HaYHMX KpOKIB y I[bOMYy Hanpsamky. Kacauiiinuii cyn craB
LHEHTPAJIbHUM OpraHoM cynoBoi cucremu Dpanuii, skuif MaB Ha METI HE JIMILE
BUPILIYBaTH MUTAHHS, MOB'A3aH1 3 PO3IJISIIOM CIPaB, aje i 3a0e3neuyBaTu €IHICTb 1
KOHCHUCTEHTHICTh MPABOBOI NMPAKTUKHU. BiH OyB HE3aJIeKHUM BiJl 1HIIKX T1IOK BJIAJIH 1
MaB 3HAYHUU aBTOPUTET Yy CyAOBil cucreMi kpainu. Kommerenitis Kacartiiinoro cyay
BKJIIOUYAa PO3TJIs anessiifHuX CrhpaB, BUHECEHHX Ha Kacallilo, a TaKOX pPO3TJIsI
CHOpIB 3 NPHUBOJY MPABUIBHOCTI 3aCTOCYBaHHS MpaBa B CYAOBUX PIIICHHSX.
BaxnuBoto ocoOmuBicTIO Oysio T€, MO0 BEPAUKTH, BHHECEHI CyJaMU 3 YYacTIO
NPUCSDKHUX, HE MIUIATAIM NEPeryisily Mo CyTi 1 MOrjiuM OyTH OCKapKeH1 JUIIe B
kacamiitHomy mnopsaky. CrtBopenHs KacamiitHoro cymy copusuio crabumizamii Ta
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MiBUIICHHIO aBTOPUTETY cyAoBoi cucremMu Dpaniii, a Takox 3a0e3medusio
3MillHEeHHs npaBoBoi nepxkaBu. Moro pomb y 3abesledeHHi €IHOCTI CymOBOI
IOPAaKTUKUA Ta PO3YMIHHSA 3aKOHY Oylla BH3HAHA BaXJIMBOIO JUIsl 3a0€3EeUEHHS
IpaBoBOI cTablIbHOCTI B KpaiHi [1, ¢. 49 — 50].

Kacamiiinuit cyn ®panuii, ctBopenuid 27 nucromaga 1790 poky, aiicHO
BiJIITpaBaB BaKJIMBE 3HAYEHHS y CYJOBIN cucTeMi peBosoliiiHoi ®paniiii. Bin OyB
HaBUIIMM CyI0BUM OpraHoM BiH 3111HiCHIOBAaB HAIJIsI 32 PIIIEHHAMH CYyJ1IB HUKYOTO
piBHS Ta BiAIrpaBaB Ba)JIMBY pOJb y 3a0€3MEUYECHHI TEPUTOPIabHOI IIIIICHOCTI
JepXaBH, OCKUIbKH HOTO PIIICHHS Majlu OOOB'SI3KOBUI XapakTep 1 3aCTOCOBYBAIUCS
no Bciit Tepuropii ®@panuii. BiH BHCTymaB sk rapaHT OJHAKOBOTO 3aCTOCYBaHHS
3aKOHY y BciX yacTtuHax kpainu. [loBHoBaxenns KacamiiiHoro cyay momsiranu y
BHUBYCHHI Ta NOPIBHSAHHI HOPM 3aKOHIB 3 PIIIEHHSMH CY/IB, aHaJ131 Cy/IOBUX PIIICHb,
a He BUPIIIEHH] KOHKPETHHUX CIIPaB Mk cTOpoHaMu. Takuil mijixig poOUB HOro poJsib
YHIKaJIbHOIO y KOHTEKCTI icTopii cynoBux cucreM. Kacamiitnuii cyn ®panmii,
BIIOMMM Takoxk sk TpuOyHan, cTaB He JUIIE CHUMBOJIOM PEBOJIOLINHUX
MIEPETBOPEHD, a i BAXKJIMBUM 1HCTPYMEHTOM 3a0€3MEUEeHHS ITPaBOBOI CTAOLIBHOCTI T
PO3BHTKY MPABOBOI JepPKaBH B O3HAUCHMI TIepio icTopii [2, ¢. 57 - 178].

3akpiieHHs TOBHOBaXeHb Ta IpaBoBoro crarycy KacamiitHoro cyny y
Opanmii B Koncrurymii 1791 poky niiicHO BigoOpakano 3HaYHUN MOJITHYHUNA Ta
IIPaBOBMI BIUIMB LIbOI'O OpraHy y peBOJIOLINHUI nepioa. BianoBigHo 10 apTuKyy
20, pozmuny m’storo  Koncrurymii ®@panmii 1791 poky, Kacamiithuii cyn He
pO3TIsiAaB CIpaBy MO CYTi, ajie 3AIMCHIOBAaB HArJsiA 3a TMOPYIICHHSIM MPaBHII
CyJIOYMHCTBa a00 3aKkoHy. SKIO BUPOK OyB BIAMIHEHUW 3 TAaKMMH MOPYLIEHHSMH,
CTpaBy HAMPAaBISUIM HA HOBUU PO3TISIA A0 CYHy, KM paHillle pO3IsIaB CIpPaBy.
Kpim Ttoro, 3rimHo 3 iHmmMMH nonoxkeHHamu Konctutyuii, Kacauiiinuii cyn OyB
CTBOPEHHMI 3aKOHOJIABYMM KOPIyCOM Ta OYB BIAMNOBIAAJIbHUM miepea HuM. YUnenu
KacariitHoro cyny, siki oOupanmcsi 3 4mclia JiejieraTiB, 3000B'3yBauCs 3BITYBaTH
nepea 3aKOHOMABUOIO TIIKOIO BIAJH, MPEACTaBISAOYM 1H(OpMAII0 MpO CBOI
pIlICHHS Ta MOTHUBHU, Y3TO/UKEHI 3 UYMHHMUMH 3akoHamu. [li momoskeHHs
3a0e3neyyBajii  KOHTPOJb 3aKkoHoJaBuoi Biagu Haa KacamiitHum cyaoMm  T1a
MIIKPECTIOBAIA BaXKIMBICTh 3a0€3MEUYCHHSI BIATIOBIIHOCTI CY/IOBUX PIIlIEHb 3aKOHY 1
cynounHCTBY. Lle#t miaxin Takox BimoOpakaB 3araibHy (i10co(diro peBOMOIIT 00
po3iTy Biaj Ta 3a0€3nedeHHs] KOHTPOJIIO 3a MIsUTbHICTIO KOXKHOT TTKU Biaau [3].

[Ticns ¢dpanmys3pkoi peBomtonii Hamoneonom I Oynu 3amoyaTkoBaHI 3Ha4HI
pedopMu, B TOMy 4uCIi 1 B CyAOBIHA CHUCTEMIi, a caM€ 3aCHOBAHO aJMIHICTPaTUBHY
octuiiro. Tak, y 1799 pori Oyna ctBopeHa Jlep>kaBHa Pana, sika ctaia opraHom, 1o
3MIMCHIOBANIa  a/IMIHICTPAaTUBHY IOpUCAMKLIO. Bona Oyna mnpusHaueHa uis
BUPILIEHHSI CHOpPiIB, TMOB'SI3aHUX 3  JIJBHICTIO BHUKOHABYMX OpraHiB  Ta
aaMmiHicTpaTuBHUX nuTaHb. [liznime, y 1800 pori, Oynau 3ampoBakeHl pajau
npedextyp, skuM 3akoHoM 1872 poky Oynu Oe3nocepeqHbO HaAaHI CyIOBI
noBHOBakeHHs. O3HaueHi paau yBiAHNUIM B CcTpykTypy JepkaBHoi Pamum Ta
J03BOJIMJIM ~ OUThIN  €(EeKTUBHO  BHPINIYBATH  aJMIHICTpaTHBHI  CIOpU  Ha
perioHaNlbHOMY piBHI. 3a JomoMoror uux iHcTUTylid Hamoneon 1 HamaraBcs
3a0e3MneynT Oiblly CTaOUIbHICTh Ta €(PEKTHUBHICTh B YHPaBIiHHI KpaiHOIO, B TOM
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Jac sIK aMiHICTpaTUBHA IOCTHUIIISI CTajla OJTHUM 13 3aC00IB KOHTPOJIO 32 JISUTHHICTIO
Jep>KaBHUX OpraHiB Ta 3a0e3MeueHHs MPaBoNoOpAIKY [4, c. 454].

CrtBopenHsi moaioHux 10 ¢paniy3pkoro KacaiiitHoro cyny i1HCTUTYTIB B
1HImMX KpaiHax XIX cTomTTs BijjoOpa)kajio BIUIMB MPUHIMIIB (PaHIy3bKOi CY0BOT
CHUCTeMH B MIKHapOJAHOMY KOHTeKCTi. [IpoTe, B KOXKHIM KpaiHi IIed 1HCTUTYT MIT
HaOyBaTH CBOiX YHIKaJIbHUX OCOOJMBOCTEH Ta aAanTyBaTHUCS O MICLIEBHX MPaBOBHUX
Tpaauii 1 motped. Hanpuknan, y benerii, ITanii, llIBeinapii Oyau cTBOpeHi CyI0BI
OpraHy, II0 MaJM 3a METY MEperiia/ pillieHb CYJiB HUKYOTO PIBHS 3a MOPYLICHHSIM
MpaBUJI CYJOYMHCTBA 200 HEMPaBUIBLHOTO 3aCTOCYBaHHs 3akoHY. [IpoTe, B KOXHIN
KpaiHi crnoci0d CTpyKTypyBaHHS Ta (YHKI[IOHYBaHHS TaKOro CyIy MIT BiIPI3HATHCS
[5, c. 143 - 144]. Hanpuknan, y 3aragbHO HIMEIBKOMY IMpOIECYaJbHOMY IpaBi
BUHMKJIA Kacalis y BUIJIAIl CIEUIAJIbHOI CKAapru, IpOTe, y KHA3IBCTBAX 1 BUIBHUX
Mictax HiMeuunHH He iCHYBaJlo OKpPEMOI0 KaCalliitHOro CyAy, IO BIAPI3HAETHCA BiJl
(b paHIly3bKOTO MPUKIALY.

Pepomortiss 1848 poky B HimeudywHi mo ocoOGiaMBOMY BIUIMHYJA Ha cdepy
CYJIOUMHCTBAa Ta CTHUMYJIOBaja IIOYAaTOK IE€PETBOPEHb CYAOBOI CUCTEMH. 3MIHU
BKJIIOYAIM B ce0e YXBaJE€HHS Ta BIPOBADKEHHS MpOLECyaIbHUX (GOpM, SKI
BIJI/I3EpKATIOBAJIM 1/Ie1 MPOCBITHUIITBA Ta PEBONIOMIAHUX pyxiB B €Bpomni Hooro
yacy. OkpeMo CIiJl 3raJjaTi Ipo 3aCHYBaHHS 1 aJIMIHICTPATUBHOTO CYJJOUMHCTBA, SIKE
OyayBainocs 3a @paHIly3bKO0I0 MOJEILIIO.

CBo€10 ueproro, BUIIMNA aIMIHICTPaTUBHUIA cyZ ABCTpii OyB yrBOpeHui 1867
poui. Bin mepernsgaB y kacauiiiHoOMy mopsiaky pimeHHs. OgHak, IpH BUSABICHHI
MOPYLIEHHS! B1J HE MOCTAaHOBIISIB HOBE, & JIMILE BIAMIHSB T€, SIKE OCKAPKYETHCS.
Ckapra 10 aJMIHICTPAaTHBHOIO CyIy IMoAaBajacsi BOPOJOBX ABOX THXKHIB MICIIA
OPUHHATTA TONEepeaHbOro pimeHHs. Cyl TaKoK MIT MOBEPHYTH CIPaBY IS HOBOTO
PO3IIIAY 10 anesiiHOT 1HCTaHIli a00 HaBITh 10 Cy1y NEPIIOi IHCTAHLIl Y BUMIAJIKY,
SKIIO CYJOBE PIIICHHS Majo 3HA4HI HEJOJIKH, SIKIi MOXHa Oyio BHUMpaBUTH. Taka
CUCTEMA JI03BOJIsUIA 3a0e3MeuyBaTH KOHTPOJIb 33 MPABWIBHICTIO CY/I0BUX PIIIEHb 1, ¥
BUIAJIKy HEOOXIMHOCTI, 3abe3nedyBajia MOMJIMBICTh TOBEPHEHHS CHpPaBH JJiA
MOBTOPHOI'O PO3TJISAY 3 METOO 3a0€3MEUEHHS CIIPABEIJIMBOrO CyI0YMHCTBA.

TakuM YHHOM, ICTOpPiS €BPONEHCHKOI FOCTHUINI CBIAYMTH, IO HAWBaXKIUBIII
3MIHM Ta TEpeTBOpPeHHs Yy (GOpMyBaHHI I1HCTUTYTy Kacallil 3arajioM Ta
aZMIHICTPATUBHOT FOCTHUIlI 30KpeMa BimOyBamucs came B OypeMHI PEBOJIONINHI
nepioau abo micnga HUX. Hacniiku ocTaHHIX MOpOJKyBaidu notpedy y pedopmax
VIOPABIIHHS Ta FOCTHIIIT, 0 BIAOOpaXKaTUCs Y MO3UTUBHUX 3MIHAX CYJ0OBOi CUCTEMH.
OcranHi, 3a3BUYall, CIpPSAMOBYBANUCA Ha 3a0€3MEYEHHSI CIPABEIJIMBOCTI, PIBHOCTI
nepes 3aKOHOM, BEpXOBEHCTBA npaBa. CTaHOBIEHHS 1 PO3BUTOK 1HCTUTYTY Kacallii B
1CTOPI1 €BPOMNENCHKOT FOCTHUIIIT BiI0OpaXkae OaraTorpaHHICTh Ta CKJIAIHICTh MMPABOBUX
CHUCTEM Y PI3HUX KpaiHax, Kl XapaKTepPU3yBAJIUCS HAIlIOHAJTbHUMH OCOOIUBOCTSIMH.

IcTopist €BpOMENCHKOI IOCTHIIT TaKOXK JAEMOHCTPYE, 110 PEBOJIOINHI TIEpi0Iu
Ta MICISIPEBOIOLIHI KPU3H YaCTO CTAaBAIM KaTalli3aTopaMu IJisi pepopM YIpaBIiHHS
Ta roctuuii. BoHn mnopomkyBaiu mnotpeOy y 3MiHaX, sSKi CIPSIMOBYBAJUCS Ha
BUPIIICHHA MOTOYHUX MpoOJeM, YTBEPIKEHHS CIpaBeATUBOCTI Tomio. Binrak,
TSOKKUAW TIep1o/1 BIWHU, SIKUM OKyTaHe YKpaiHChbKe ChOTOJIEHHS, 000B’I3KOBO MaTHMe
CBI KiHEIIb, 10 CTAHE MOYATKOM BiIPOJKEHHSI, BIAHOBIEHHS, epeopmMaTyBaHHs y
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BCIX cdepax, 3 METOI0 YTBEP/KCHHA KpalluX JIOJAWUHOLEHTPUCHKUX 3acaid 1
MO3UTUBHUX 3MiH Ha IUIAXY YTBEPKEHHSI BEPXOBEHCTBA IPaBa.
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JIOT'OBIP SIK IOPUIUYHUUN ®AKT TA PETYJISTOP
CYCIIVIBHHUX BITHOCHH Y HUBIVIBHO-ITPABOBHUX
30bOB’SA3AHHAX

[cTopuyHO ckJanocs Tak, IO TEPMIH «JIOTOBIp» MOYaJM BUKOPHUCTOBYBATH B
0aratboxX 3HAYCHHSX. SIK TPaBWIIO, y IMUBUIHHINA HAYIll BUEHI PO3XOIATHCS B TyMKax
10J10 HEOOX1HOCTI iICHYBaHHSI OaratoBaJeHTHUX KaTeropii moroBopiB. Ha mpomy
TJ1 OLTBIIICTH BUCHHUX 3a3HAYAIOTH, IO JIOTOBIP SK IOPUAUYHHMM (DAKT € IM1JICTaBOIO
7utst GOPMYBAHHS JIOTOBOPY SIK MPABOBIAHOIIEHHS. 3 Ii€1 MO3HUIIIT TEPMIH «OTOBIP»
OJIHOYACHO BIOOpakae TMOHSATTSA «IOTOBIP SK OPUAMYHUANA (PaKT» 1 «JIOTOBIp SIK
MIPaBOBITHOIIICHHSD.

VY3aranbHUBIIM TOHATIMHI BU3HAYEHHS, SIKI ICHYIOTh Yy TEOpii JOTOBIPHOTO
npaBa, MO>KHAa TOBOPHUTH TIPO T€, IO JOTOBIP PO3TISAAAECTHCS B TPHOX 3HAUCHHSX.

[To-nepie, JOroBip MOXHa BBaXXaTH 3yCTPIUHUM BOJICBUSIBICHHSIM YYaCHUKIB,
TOOTO YroJIOl0 M) CTOPOHAMH 3 METOI0 BCTAaHOBJIEHHS, 3MIHU a00 MPUIUHEHHS
MEeBHUX MpaB 4yM 000B's3kiB. Y cT. 11 LuBiasHOro xogexcy Ykpainu (mam — LK
VYKkpainu) BCTAHOBJICHO, IO TMpaBa Ta OOOB'SI3KM TPOMAJSIHCTBA BUHUKAIOTH 13
MPaBOYMHIB Ta 1HIMX opuAndHuX ¢akTiB [1]. Lle 3ymoBHiIO Tpaauiiitne po3ymiHHS
JIOTOBOPIB SIK MMIJICTaBM BUHUKHEHHS, 3MIHM Ta MPUIIMHEHHS [HUBUIPHUX TMpaB Ta
000B's13kiB. JloroBopwu, Sk 1 1HII MPaBOBI BITHOCUHU, PEai3yIOTh MOKJIUBICTh IMpPaB 1
00OB'sI3KIB, MependaueHux 3aKOHOM. 3 I€l TOYKHM 30py L€ € IOPUAUYHUN (PaKT 1
OCHOBHA ITiJICTaBa BUHUKHEHHS 3000B'S3aJbHUX MPABOBIIHOCUH. 3pO3yMio, IO
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po3poOuukn I[IK Vkpainm Buxomunum 3 Takoi TMO3WINI, OCKUIBKH JIOTOBIp
BU3HAYAETHCS SIK JIOTOBIp, CIIPSMOBAHUN HA BCTAHOBJICHHS, 3MIHY a00 MPUIUHEHHS
npaB Ta 00OB’SI3KIB rpoMajisiH. Take po3yMiHHS JIOTOBOPIB OyJio 3adikcoBaHe e B
PUMCBKOMY IMPUBATHOMY TIpaBl 1 BUKOPUCTOBYBAJIOCS K y PAJSHCHKI 4YacH, Tak 1
CHOT'OJTHI.

IOpunnyHe BU3HAYEHHS TEPMIHY <«JIOTOBIP» BHUKIUKAJIO TIEBHY KPUTHUKY,
OCKUIbKM B HBOMY BIJICYTHS KaTeropis IIpaBOYMHY, BBEJICHA 3aMICTh TEpMiHA
«yroma». Hocmimkyroun 1ie nuranHs C.M. bepBeno 3a3nawae, mo HoBuii [IK
MPUIHSB MOHATTS «IOTOBip», CHOPMYIHOBAHE B MPABOBIM JOKTPUHI IIE€ PaASHCHKOI
100U, BOHO 3BEJIOCS JO PO3YMIHHA JIOTOBOPY SK IOPUIUYHOTO (akTy, M0
BCTAHOBJIIOE BiATOBIIHI IUBUIbHO-TIPABOBI BiIHOCHHHU. [IpocTO HE OyI0 MOKIMBOCTI
BBOJIUTU O3HAKH, Kl Xo4ya O 4YacTKOBO BIJI0Opa)kadu HOBI (yHIaMEHTAJIbHI
MPUHIMIN NOOYA0BH TOTOBIPHOTO TpaBa [2, c. 27].

M.M. CubinboB 3a3Hayae, 110 caM€ MPABOYMHHA MpUPOJA JOTOBOPIB
JI03BOJIMJIA JIOCTITHUKAM BUIUIMTA O3HAKH JIOTOBOPIB AK ropuandHux ¢aktis. Ilo-
nepiie, HasBHICTh €IMHOTO BOJICBUSIBJICHHS JBOX YW OUIbIIE 0Ci0, SIKI BUPaXKalOTh
cuuibHy Bomto. llo-gpyre, crnpsMOBaHICTb KOJIEKTMBHMX [JId Ha JOCSTHEHHS
KOHKPETHUX ITUBUILHO-TIPABOBUX PE3YNbTATIB |3, . 88].

CrpsiMOBaHICTh JIOTOBOPY HAa PO3BUTOK IPABOBITHOCHH HE O3HAYae, 110 HOTO
MeTa BUYEPITYEThCS HOTO POJLIIO MiJICTAaBU JUIsl BUHUKHEHHS, 3MIHM a00 MPUIMHEHHS
LIMBUIBHUX MpaB Ta OOOB'SA3KIB. 3 1i€i NPUYMHH, MO-IPYyre, y MPaBOBIIHOCHUHAX
ICHYIOTh 1 peali3yloThCsl Cy0’ €KTHBHI MpaBa Ta OOOB’SI3KM CTOPIH JIOTOBOPY, TOMY
JOTOBOPOM BBaXXKA€ThCS MPABOBITHOIICHHS, SKE BHUHUKAE€ BHACHIIJOK YKJIaJCHHS
JIOTOBOPY (IOKYMEHTA).

[To-Tpere, TOTOBIp BBAXKAETHCA BUJIOM MPABOUYUHY, JOKYMEHTOM, SIKHIl (Pikcye
nmpaBa Ta 000B’sI3KU CTOPiH. Take po3yMiHHS JOTOBOPY € JOCUTh YMOBHUM, OCKIJIBKU
yroja CTOpiH HEe MOXKe OyTh oQopMmiieHA JIHINE y BUIISAL €JUHOTO JOKYMEHTA,
MIAMUCAHOTO BCiMa YydyacHUKamH. IIpuyomy Taki JOKYMEHTH HE OOOB'SI3KOBO
Ha3uBaTH joroBopamMu [4, c. 152]. V 3B’A3Ky 3 BEIHMKOIO KUIBKICTIO BH3HAYCHD
KOHTPaKTiB, I  PO3YMIHHA  KOHTPAKTIB  HEOOXIIHO  BUKOPHUCTOBYBATHU
MYJIbTUKOHUETIIHUM MiIX1]1.

Takum ymHOM, 0araTO3HAYHICTH TOHSTTS «IOTOBIP» (HAKTUYHO BiOOpa)kae
eTanuM WOro YKIJAJeHHA Ta BHUKOHAHHS, BHPaXEHl CIOYaTKy B TMIATOTOBII
JOTOBIPHOTO ~ JTOKYMEHTa, a TMOTIM B YKIaJeHHI jJoroBopy. IlondriiiHa
0araro3HayHICTb € MOro NPUPOAHOIO O3HaKOW. JIOKYMEHTYHTE Ta 3peliTolo
3a0e3neuyiiTe BUKOHAHHS JOTOBIPHMX MPABOBIAHOCHMH. Y OUIBLIOCTI BHUMAJKIB
JIOTOBOPOM  BU3HAIOTh JIOTOBIPHI BIAHOCHMHHU, B3a€EMOINOB'A3aHI IpaBaMu Ta
00O0B'SI3KaMH CTOPiH, IO BUIUIMBAIOTh AK 3 TEKCTY JOrOBOPY, TakK 1 3 3aKOHY.
JloroBopu K JOKYMEHTH HAailyacTIIIE OLIIHIOIOTh 3 TOUKH 30pYy MPaBUII iX YKJIaJCHHS,
3MIHM Ta PO3IpBaHHS 3 OISy HAa iX 3/aTHICTh CTBOPIOBATH BIJIMOBIJIHI MpaBa Ta
000B’SI3KU I CTOPIH AOTOBIPHUX MPABOBIIHOCHH.

XapakTepucTuKa A0roBOpy B KOHTEKCTI MOro po3yMiHHS K (Gopmu peamizarii
IIMBUIBHOI TTPaBOCYO’€KTHOCTI I YYaCHUKIB IUBIILHUX TPABOBIAHOCHUH CBITYWTH
Opo MOro yHiBEpCaJbHICTh Cepell IHIIMX MpaBOBUX (OpM, IO peai3yloTh
npaBoCyO €KTHICTh, a TaKOX CBIMYUTH TMPO T€, WLI0 JOTOBOPU € TaKOXK
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NEPEKOHJIMBUMU Y CBOill yHIBepcalbHICTh. Bi1o0OpakaloThCsi €leMEHTH TOTOBIPHOI
J€31aTHOCT] YUYACHHKIB IUBUIFHUX ITPABOBIIHOCHH, a CaM JIOTOBIP Y IIbOMY BHUIIQJIKy
HaOyBa€e O3HaK HOPMATUBHOIO JIOKYMEHTa, BHUCTynae (HOpPMOIO ICHYBaHHS
IIPaBOBIIHOCUH, HaOyBae oO3HaK ropuaudHoro ¢akrty. KpiM Toro, Taki oO3HaKH
JIOTOBOPY O3HAUYaIOTh, IO «3A1MCHIOIOUYM KOHKPETHUM aHalli3 MpaBOBOTO SIBUIIIA,
3aB/IM 3’SICOBYWUTE MOT0 CYTh 1, 30KpeMa, BU3HAUTE, IO O3HAYAE TEPMIH «JIOTOBIp» Yy
ToMy ud iHImoMy nuTaHHi. [{e miaTBepmkye TBepmxenns B.B. Jlyis 3 npuBoay Toro,
0 «B KOHKPETHOMY aHali3l IOPUIUYHUX SIBUII 3aBXKIU CIiJ PO3KPUBATH iX
CYTHICTh, BCTaHOBJIOBAaTH, 30KpeMa, IO PO3YMIETHCS MiJl MOHATTAM «IOTOBIP» Y
TOMY YHM IHIIOMY BUIAAKY» [5, c. 15].

HaTtomicTb JOTOBOpPY SIK IOPUINYHOMY (DAKTy BIACTHUBI TaKl KIIOYOBI O3HAKU.

[lo-nepie, aii CTOpPiH y JOrOBOP1 CHOPSIMOBaHI Ha JOCSITHEHHS KOHKPETHOTO
LIMBUIBHO-IPABOBOIO  pe3yJibTaTy. BUHHUKHEHHs, 3MiHA a00  MPUIIMHEHHS
CyO0'€eKTMBHUX IMBUIBHUX IIpaB Ta OO0OB'A3KiB ojHI€I abo Bcix cropid. [0
OCOOJIMBICTh HAYKOBIIl BBa)KAIOTh HAWBAXKIIMBIIIOW B TPOMAJsSHCHKIA Haymi. Lls
XapaKTepUCTHKA J03BOJISE€ BIJIOKPEMUTH IIMBUIBHO-TIPABOBI JOTOBOPH BiJI IHIIHUX
($hopM J10TOBOPIB, 10 BUKOPUCTOBYIOTHCS B PI3HUX MPaBOBUX cdepax.

[To-npyre, Ga3ucoM JOrOBOpPY BHUCTYIA€ BOJS MOrO0 KOHTpAreHTIB. biblie
TOTO, BOJIA Mae OyTHM HE B OJIHIEI CTOPOHHU, a y BCIX KOHTPAreHTIB JOTOBODPY.
BaxxnuBuii 1 Toit (paxT, 110 BOJICBUSIBIICHHS, SIKE ITPYHTYEThCS Ha BOJI CTOPIH, 3a
CBOIM 3MICTOM Mae€ 30iratucd. Sk HacmgoK, BOJS € INACTaBOI0 BHUHHKHCHHS
JOTOBIPHOTO TIpaBOBiAHOLIEHH. KpiM 11b0Oro, BOJISI KOHTPAareHTIB BUZHAYAE XapaKTep
JOTOBIPHOTO TPaBOBIAHOMICHHA. [OBOpSYM TIPO BKa3aHy O3HAKy JOTOBOPY-
MPaBOYMHY, HEMOXJIMBO HE 3rajlaTH, 0 MPABHUKHU MOCTIHHO MiTHIMAIOTh MTUTAHHS
00 HEOOXITHOCTI BHUIAUICHHS JIBOX €JIEMEHTIB — BOJII Ta BOJIEBUSABIICHHS.
be3yMoBHO, po3ymiHHS HEOOXITHOCTI BUAUICHHS! BKA3aHUX €JIEMEHTIB Ta PO3YMIHHS
iX CIIBBIJHOIICHHS BIUIMBAa€ Ha (OpPMyBaHHS MIJACTaB HEAINCHOCTI TPABOYHUHY,
PI3HOBHJIOM SIKOTO, SIK B1JJOMO, € JIOTOBIp.

[TicyMOBYIOUH BUIIIEBUKJIAJACHE Ta MPOBIBIIM MOPIBHAJBHUN aHANI3 I1JCTaB
BUHUKHCHHS IUBIJILHO-TIPABOBUX 3000B’s3aHb, MOXHA 3POOUTH BHCHOBOK IIPO TE,
[0 0COOJIMBOCTI JIOTOBOPY SIK IOPUAMYHOTO (DAKTy MOJATAIOTH Y TOMY, IO: 1) fK 1
OyIb-SKHI IHIIWN IOPUANYHUN (aKT, JOTOBIP 3aIycKae MEXaHI3M peai3allli HopMu;
2) BHW3HAYAE TMOYATOK, 3MICT Ta OOCIT JOTOBIPHOTO 3000B’S3aHHS, BUCTYIMAIOYH
CBOEPITHOIO <JIIH30I0», 4Yepe3 SKYy MPOXOJATh 3aKpIMUIEHI B 3aKOHI BKa3iBKH
3aKOHOMABIIS IIOJI0 BPETYJIIOBAHHS THX YW IHIIUX BITHOCHH, IO «3aJIOMIIIOIOTHCS
MiJI TUHM KyTOM, SIKMM € MPUUHATHUM MJi1 000X CTOpPiH; 3) BUCTYIAE KEPEIOM
1HIVBIAYaJIbHUX MPABWII MOBEAIHKH JJI1 CTOPIH.

JloroBip Mae OyTH YITKO BHM3HAYeHUH $K IOpUAUYHUA ¢dakT (a He K
3000B’sI3aHHSI YU JIOTOBIPHUM JIOKYMEHT), OCKIJIbKM BIH MAa€ BIAMIHHI PHUCH, WIO
BUIPI3HAIOTh HOTO BIJ I1HIIMX OPUAUYHUX (AKTIB y 1[OMY BIJHOIIICHHI.
BusHnauaroun 10TOBIp SK PEryisiTOp CyCHUIBHUX BIJIHOCHH, MU JIMIIE BKa3yeMO Ha
Horo (yHKIIIO, SKa HE € BHU3HAYAJbHOI MJIs MOHATTS A0roBopy. OcoOIuBICTIO
JIOTOBOPIB SIK IT1ICTaBY BUHUKHEHHS IUBUTLHO-TIPABOBUX 3000B’sA3aHb € T€, 10 BOHH,
SK ¥ 1HII TPaBOBI aKTH, 3allyCKAIOTh MEXaHI3MH MPaBO3acTOCyBaHHS. BiH ciyXuTh
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JDKEPENIOM 1HAMBIAYalIbHUX MPAaBHJI MOBEAIHKH CTOPIH Ta BU3HAYa€ MOXOJKEHHS,
3MICT 1 0OCSAT JOrOBIpHHUX 3000B'S3aHb, a TaKOX BHUCTYIA€ CBOEPITHUMHU
KOKYJISIpaMmu», sIKi «3aJJOMITIOIOTHY» MPABOBI MPHUITUCH 3aKOHOJABI, IO PETYITIOIOThH
T1 UM 1HII BIAHOCUHH, Y MPUUHATHOMY JJIT 000X CTOPIH KYTi.
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MPOBAIIMHUIN HATJISL SIK BUJ] IIOKAPAHHS:
HOBEJIN BAKOHOJJABCTBA
PROBATION SUPERVISION AS A TYPE OF PUNISHMENT:
LEGISLATIVE AMENDMENTS

Abstract. The work is devoted to consideration of the peculiarities of probation
supervision as a type of punishment. In connection with the European integration
processes in Ukraine, the reform of the penitentiary system and full-scale armed
aggression, in particular, there was a need to improve certain aspects of criminal
legislation. The state was faced with the question of reforming the system of
punishments in view of the need to replace the existing punishments and introduce
their alternative types. Thus, the punishment system was expanded and supplemented
with a new type of punishment — probation supervision.

It was found that to this day there are still open questions regarding the
mechanisms of appointment, the implementation of this type of punishment and the
effectiveness of its execution. The paper analyzes the positions of scientists regarding
the establishment of positive and negative features of probation, the issue of practical
application in Ukraine.
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VY 3B’s3Ky 13 €BpOIHTErpalliiHUMK MpollecaMu B YKpaiHi, pedhopMyBaHHIM
MEHITEHIIIapHOT CHCTEMH Ta TMOBHOMACIHITA0HOIO 30pOITHOIO0 arpeciero, 30Kpema,
BUHUKJIA HEOOXIJHICTb YJOCKOHAJIEHHS OKPEMHUX AaCMEKTIiB KPUMIHAIBHOTO
3aKoHOJIaBcTBa. [lepen nep:kaBoro MocTano MUTaHHS 1 MO0 peopMyBaHHS CUCTEMU
MOKapaHb 3 OTJIAAY Ha HEOOXIHICTh 3aMIHU 1ICHYIOUMX MOKAapaHb Ta 3alpOBa»KEHHS
iX anbTepHATUBHHUX BUJIB, OCKUIHKH OCTAHHIM YacOM MPOCTEXKYEThCS TEHICHIIS 10
3MEHILIEHHS 3aCTOCYBAaHHS TaKUX BH/JIIB TOKApaHb, K1 OB’ A3aHHI 3 130JIA11€I0 OCOOH.
Tak, nepenbauena Kpuminanmpamm komekcom Ykpainm (mami — KK VYkpaiam) [1],
cCHUCTEMa TOKapaHb OyJia pO3IIMpeHa Ta JOIMOBHEHA HOBUM BHJIOM ITOKApaHHSI —
npoOariinuii Harnsa. OJHAaK, Ha ChOTOAHINIHIA JIEHh 3QJIMINAIOTHCS BIIKPUTUMU
MUTaHHS CTOCOBHO MEXaHI3MIB MPU3HAYEHHS, peali3allii TaHOTO BUIY MOKapaHHs Ta
e()EeKTUBHOCTI 1OTO BUKOHAHHS.

Hapasi aktyanpHi mpoOiemu mpoobariii Ta mpoOaiiifHoro Harjsiy sk HOBOTO
BUJIy TOKAapaHHS, 30KpeMa, 3HaXOJSTh CBO€ BIOOpPaKEHHS Y JOCIHIJKEHHSIX TaKUX
BITUM3HSIHUX HayKOBIIB, K T. batpauenko, I. boratupros, B. bopucos, O. Inwina, K.
Opobenp, H. Tlepeniuka, FO. Pe3nik, B. Camopokos, H. Cmetanina, B. TroTrorin, M.
XaBpoHtok, O. fnuyk Ta iH. [IpoTte, 3Bakaroun Ha HOBU3HY MPOOAIIHHOTO HATJISTY,
HEOOXITHUM € YJIOCKOHAJCHHS TIOMEpPETHIX Ta HaMpalfoBaHHS HOBHUX HAYKOBHUX
OOTPYHTYBaHb IOI0 3aCTOCYBAHHS IIOTO BHUTY TIOKapaHHsI HA MPAKTHIII.

[lepm HIX TEperTH OO MOHATTA 1 3MICTY NPOOALIMHOIO HArjAny sSIK BUIY
MOKapaHHs, HEOOXIIHO BU3HAYMTH CYTHICTh «mpoOauii». BiamoBinHo no 3akony
Vkpainu «IIpo mnpoOamito» mpoOaili€elo € cucTeMa HarjasJoBUX Ta COIIAIbHO-
BUXOBHHX 33aXOJ1B, 110 3aCTOCOBYIOTHCS 32 PIIIICHHSIM CY]ly Ta BIJIMOBIIHO JI0 3aKOHY
710 3aCy/KEHUX, BUKOHAHHS TEBHUX BUJIIB KPUMIHAIBHUX MOKapaHb, HE MOB’I3aHUX
3 1MO030aBJICHHSIM BOJII, Ta 3abe3nedyeHHs cyny iHGOpMaIli€n, M0 XapaKTepu3ye
o6BunyBaueHoro (ct. 1). Cy6’extamu mpoobartii € ocodu, 3acypKeH1 10 MpoOaIliiHoro
Harsiny (ct. 14) [2].

CyTHicTh mpOOAIIfHOTO HATJSAY SK BUIY MOKAapaHHS PETJIaMEHTOBAHO Y CT.
59-1 KK VYxkpainu [1], mo monsrae B oOMeXeHHI MmpaB 1 CBOOOJ 3aCyIKEHOTo,
BU3HAYCHUX 3aKOHOM 1 BCTAHOBJICHMX BUPOKOM CYIy, 13 3aCTOCYBaHHSIM HATJISIIOBUX
Ta COIlaJIbHO-BUXOBHMX 3aXO0JI1B 0€3 130JIS111i BiJl CYCHIJIbCTBA, Ta MIPU3HAYAETHCS Ha
CTPOK B1Jl OJTHOTO JIO IT’SITH POKIB.

Ha nymxy B. Camopokosa ta b. Kupuuyka, CyTHICTh IpOOaIiiHOTO HarJsiay
noJisirae 'y BUMPOOYBaHHI TEBHUX KATErOpiil MpPaBOMOPYIIHUKIB CHEliaIbHUMU
IOPUIMYHUMHU O0OB’sI3KaMU, sIKI TOEAHYIOTHCS 3 HaJlaHHSAM 1M PI3HOI JOMOMOTH
peabumiTamiitHoro Xxapaktepy. Mera mpo0Oailii po3KpUBAEThCA dYepe3 OakaHHS
MEHITCHIIIADHUX OpraHiB BUMPABUTH 3aCy/PKCHHX 1 3BECTH JO0 MIHIMyMYy PHU3UKU
MOBTOPHOTO BUMHEHHS KPUMIiHAJIBHHUX MPABOIIOPYIIEHB 3 IXHBOI cTOpOHU [3, ¢. 345].

XapakTepHOIO 03HAKOI0 MPOOaLIiHOI0 HATJISAY € T€, 10 Ha 0co0y, 3aCyIKEHY
710 TAHOTO BUy MOKApaHHS, CyI0M MOKJIAIaI0ThCS MEeBHI Ceu(iYHOI0 000B’ I3KU:
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1) mepiogu4HO 3’SBIATHCS JUIsl PEECTpaAllii JO YMOBHOBAXKEHOTO OpraHy 3
UTaHb MpoOaIlii;

2) TOBIIOMJISITU YIOBHOBaKEHUM OpraH 3 MUTaHb IMpodarlii mpo 3MiHYy CBOTO
MICIISI IPOKUBaHHS, poOOTH a00 HaBYaHHS,

3) He BUDKIKATH 3a MeXl YKpaiHu 0e3 MOro/KeHHS 3 YHOBHOBKEHHUM
OpraHoM 3 MUTaHb Mpoodarlii.

Ha 3acymxkeHoro g0 npoOariifHOro Harjsiy, KpiM OCHOBHHMX OOOB’SI3KIB, Ha
pO3Cyn Cydy TaKoXX MOXYTh TNOKJIagaTHCS OJuH abo JeKiIbKa JOJaTKOBUX
000B’sI3KIB, Cepell SIKUX: BUKOPUCTOBYBATH €IEKTPOHHUHN 3aCi0 KOHTPOJIO 1 HATIIATY
Ta TPOXHUBATH 3a BKA3aHOI Yy PIIHIEHHI CyAy aApecoro; JOTPUMYBATUCS
BCTAQHOBJICHUX CYJIOM BHUMOT I1[0JI0 BUNHEHHS MEBHUX Jiil, 0OOMEXEHHS CIUIKYBaHHS,
nepecyBaHHs Ta MPOBENCHHS JO3BULIS;, MPAalEeBIAIITYBAaTUCS a00 3a HANPaBJICHHSIM
YIOBHOBA)XEHOTO OpraHy 3 IUTaHb MpoOallii 3BEpHYTUCS 10 OpraHiB Jep>KaBHOI
CITy0M 3aMHATOCTI JUIsl peecTpallii sk 6e3po0ITHOTO Ta MpalleBIalITyBaTUC, KO
oMy OyJe 3amponoHOBaHO mocanay (poOoTy); BUKOHYBATH 3axOJd, INepeadadeHi
MpoOaliifHOI0 TPOrPaMoI0; MPOUTH KypcC JIKYBaHHS BiJl HAPKOTUYHOI, aTKOTOJIBHOT
3aJIEKHOCTI, PO3JIaJIB MCUXIKK Ta MOBEIIHKU BHACIIOK BXXMBAHHS MCUXOAKTHBHHUX
pPEYOBHH a00 3aXBOPIOBAHHS, 110 CTAHOBUTH HEOE3MEKy JJIA 3I0pPOB’S 1HIIUX OCIO.
[Ilo cTocyeTbcsi 0OOB’A3KYy BUKOPUCTOBYBATH EJIEKTPOHHUM 3aci0 KOHTPOJIIO 1
Harjsiay, TO BiH BCTAHOBIIIOETHCS CYJIOM Ha CTPOK BiJ OJHOTO MICSISI IO OJHOTO
poky [1].

[Ipn noxnamaHHi Ha 3aCyJKEHOrO0 KOHKPETHUX OOOB’SI3KIB, CyH TOBHHEH
BpPaxOBYBAaTH HACTYIHI OOCTAaBUHU: CTYIIHb TSHKKOCTI BUMHEHOTO MPABOMOPYIIEHHS
Ta CTaJlif0 HOTO BUMHEHHS; CKOEHHS OJJHOOCOOOBO UM y CHIBYYacTi; JAaHi PO 0CO0y
3aCyJIP)KEHOr0; 00CTaBUHU, 10 MOM SIKITYIOTh 200 OOTSIKYIOTh MTOKapaHHs TOIIIO.

[Ipore, KK Vkpainu y cr. 59-1 [1] BcTaHOBIIO€ OOMEXEHHS IIOAO MHOro
3actocyBaHHA. Tak, mpoOaiiiHuil HArjsig HE MPU3HAYAETHCA 0co0aMm, sKi Mij vac
B110yBaHHS 1IOTO BUJTY MOKApaHHS BYMHIIA KPUMIHAIBHE MPABOMOPYIIICHHS.

Omxe, mpoOariitHui HarIsA] MOKHA BU3HAYUTH SIK OCHOBHUN CaMOCTIMHUHN BHT
MMOKapaHHS, 10 TMOJIsrae B 0OMEXEHHI MpaB 1 CBOOO 3acyMKEHOT0 0e3 130111 Bij
CYCIIbCTBA. BiACYTHICTP O03HaKM 130JM11 BiJ CYCHUIbCTBA CBITYUTH PO
MOKJIUBICTh 3aCTOCYBAHHS MPOOAIIITHOTO HATJSAY SK aJbTEPHATHBHOTO IMOAO THX
BU/IIB MIOKAPaHb, K1 TIOB’s13aHI 3 130JIAIIIEI0 0COOU BiJ] CYCIJIbCTBA.

Ha npaktuni yxe MaroTh Miclie (GakTu mpu3Ha4YeHHs MpoOaliifHOTO HarJsry
AK BUIYy TMOKapaHHs. Bnepmie 3actocyBaB mnpooOatiitHuii Harnsan Hoorpan-
Bonuncekuil mickkpaiionnuit cyn. Tak, 2 kBiTHA 2024 poKy Cya BU3HAB JKUTEIS M.
3BsAressi BAHHUM Yy BUMHEHH1 KPUMIHAJIBHOTO MPABONOPYUIEHHS, nepeadayeHoro 4. 1
cT. 309 KK Vkpainu (He3akoHHe Npui0aHHs, 30€piraHHs MCUXOTPOMHOI PEUOBUHU
6e3 Mmetu 30yTy) Ta TPHU3HAYMB TMPABOMOPYITHUKY TOKapaHHA Yy BHUIlI | pPOKy
npoOaliitHoro HarjsAy 1 MOKJIAaB Ha 3aCyKEHOTO0 HACTYIHI 000B’SI3KH: MEPI0IUIHO
3’SBISATUCS [UIsl peecTpalii 1O YINOBHOBAXEHOTO OpraHy 3 MHTaHb MpoOarlii;
MOBIJOMJISITH  YIIOBHOBXEHHWM OpraH 3 TUTaHb Mpodarlii mpo 3MiHYy MICIS
OpOXHUBaHHS, poOOTHM a00 HaBYaHHSA; HE BUDKIKATH 3a MeXl YKpaiHu 0e3
MOTO/KEHHS 3 YIIOBHOBR)XEHUM OPraHOM 3 MUTaHb MpoOallii; mpareBiamTyBaTuCs
ab0 3a HampaBJIEHHSM YINOBHOBa)KEHOTO OpPraHy 3 NMUTaHb MpoOarllii 3BEpHYTHUCS 10
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OpraHiB JEp>KaBHOI CIYXOHM 3alHATOCTI ISl peecTpamii sK O0e3pobiTHOrO Ta
npaleBIalTyBaTUCs, SKIIO HoMy OyJie 3anponoHOBaHo nmocaay (podory) [4].

BaxxnuBuM € TakKoK BCTAaHOBJICHHS TMO3WTMBHMX Ta HETaTHUBHUX PUC
npobarniiinoro Harmsany. Ha gymky K. OpoOuis, 3akpimieHHs: mpoOaliitHoro Hariasiay
B KK VYkpainu € yHIKaJIbHOIO 3aKOHOAABYOI0 peOopMOIO, IO BIAMOBIIAE HAMPSMKY
ORI TIOBHOTO 3a0€3MEUCHHS TYMaHI3My, CIPABEIJIMBOCTI Ta IHIIUX IPABOBHUX
IIIHHOCTEM y MeKax peamizaiii Jep)KaBHOI KPUMIHAJIbHO-TPABOBOI IOJITHUKH.
Buxogsun 3 4nciIeHHUX 3MiH, SIK1 BHOCATHCS 4O CaHKIIN craTteil OcoOIMBOI YaCTUHU
KK VYkpainu, 3akoHOJaBElb PO3pAXOBYE HA MIMPOKE 3aCTOCYBAHHS LBOTO BHIY
nokapanHd. [IpobauiiHuil Harsn y HaMOMMKYINA MEPCHeKTHUBI MOXE CTaTH JIHCHO
e(eKTUBHOIO aNbTEPHATUBOIO TMOKapaHb, TMOB’SA3aHUX 3 OOMEXEHHSIM abo
M030aBJICHHSM BOJII, IO CYTTEBO MO3HAYUTHLCS HAa CKOPOUYCHHI MPOSBIB PEUIUBY |35,
c. 660].

T. baTpaueHnko 3a3Hauae, 110 aHai3 TEHJEHIIT 3aCTOCYBaHHS MPOOAIIITHOTO
HarsIly K ajlbTepHATUBU YB A3HEHHIO JEMOHCTPYE TIOTEHINA] Yy 3HUKEHHI
pPeLUIMBIB Ta MiJABHUINCHHI PiBHA coIiadbHOI aganTaiii 3acymkeHux. OmHak, it
MIJBUIICHHS ©€()EKTUBHOCTI CHUCTEMH ICHY€ HEOOXIJHICTh Yy 3a0e3IeueHHI
aZIeKBaTHOTO (piHAHCYBaHHS, MIJBUIIEHHS KBadidikallii MepcoHaNy Ta CYCHUIbHOI
MIITPUMKH. 30KpeMa, opraHizaiii iHpopMaIiiHuX KaMIaHii Ta OCBITHIX 3aXO/IIB IS
MIJBUILIEHHS PIBHS OOI3HAHOCTI CYCIUIBLCTBA MPO I, NPUHIMIN Ta TEpeBaru
npoOalifHOrO HarJsIny, a TaKoX JUIsl 3MIHM CTaBJIE€HHSA 10 3acy/keHux. IcHye
norpeda y po3poOIll Ta BHPOBAHKEHHI CUCTEMATHYHUX MPOTpaM HaBYAHHS Ta
npodeciitHOro po3BUTKY JJIsl MPaIiBHUKIB MPOoOaliitHOT Ciry»0u, 3a0e3meduyrodu ix
O3HAHOMJIEHHSI 3 HaWKpAIMMHU MDKHAPOJHUMU NPAKTUKAMH Ta I1HHOBAI[IMHUMU
MeTojaMu podotu [6, c. 485].

Ak 3aznHasae O. InpiHa, OJAHIED 3 TOJIOBHUX MpoOJieM mpodarlii €
HEJJOTPUMAHHS  TPABOMOPYIIHUKAMU yMOB, BCTaHOBJICHHMX CylnoM. Jleskum
MPaBOMOPYIIHUKAM BaXKKO JIOTPUMYBATHCSI YMOB, 1110 MPU3BOJIUTH 0 MiABUIIICHOTO
pu3uKy peuuauBy. EdexTuBHe BupieHHs mpoOjieMr HEBMKOHAHHS YMOB IipoOarii
noTpedye HaIIMHUX MEXaHI3MIB Harisny Ta maTpuMkud. OOMEKEHICTh PecypcCiB, Y
TOMYy 4HCll (PiHAHCYBaHHS, NEPCOHAIY Ta MNPUMILICHb, MOXE CTaTH Ha 3aBajl
YCHIITHOMY BIPOBAKEHHIO MpoTrpaM mpoodairii. Y AesIKuX BUIMAIKaX BIACYTHICTH a00
HEJIOCTYITHICTD BIAMOBITHUX peaOUTITAllIfHUX MPOTpaM, TaKUX SK KOHCYJIbTYBaHHS,
npodeciiiHa miAroToBKa ado0 JIIKyBaHHS HAPKOMaH1i, MOXE MEPEIIKOKAaTH MpoLecy
peabumitamii. OgHak, mpoOailisi € MPOrpeCHBHOI Ta KOPHUCHOKO aJIbTEPHATHBOIO
TpaguiiiHuM GopmaMm TOKapaHHS. 30CEPEIKEHICTh Ha peabimiTallii, eKOHOMIYHA
e(eKTUBHICTb, O€3leKa CYyCHILCTBA Ta 1HAWBIAYATbHUN MiAX1A POOJATH MPOOAaIlio
IIHHUM 1HCTPYMEHTOM Yy CYYaCHHMX CHCTeMaxX KPUMIHAJIbHOTO MpaBOCYIMs, IO
COpHsiE BUIPABJICHHIO Ta COLIAJIbHIN peiHTerpaiii, 30epiraloud Mpu LbOMY
rpoMajIChKy Oe3meky [7, ¢. 105].

OTxe, MOKHA 3pOOUTH BUCHOBOK, 1110 3alpPOBAXKEHHS MPOOAIiitHOrO HArJsay
K BUAY TIOKapaHHS Ma€ HU3KY IO3UTHBHUX AaCIEKTIB, TOB’ S3aHUX, 30KpeMa, 3
MO>KJTUBICTIO BUIIPABJICHHS 0coOM 0€3 13011111 Bil CYCIIbCTBA, EKOHOMIEIO pECypCiB
y TOpIBHSAHHI 3 1HIIMMU BHJaMHU TMOKapaHb Tomio. He3Bakaiouum Ha e(pEeKTHBHICTDH
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JaHOTO BHUAY IIOKapaHHA, NPAaKTHUYHI AaclekTH Woro peanizamii moTpedyroTh
MOJIATHIIIOTO HOPMATHUBHOTO YJIOCKOHAJICHHSI Ta HEOOXiTHOCTI HAYKOBHX JOCIiIKECHb
y i chepi. e, Hanpukaag, Moxke CTOCYBaTHCS peai3allii TaKoro oOOB’SI3KYy SK
BUKOHAHHS  3aXOJiB, IlepeadadeHux MpoOaIliiHOI  MPOrpaMol0,  OCKUIbKH
BCTAHOBJICHHSI 3MICTY 1 3aXOJliB Takoi mMporpamu Oyje BCTAaHOBJIOBATHCS 1HIIUMH
ocobamMH, a He CyJIoM Oe3nocepe/lHbo. ToMy AOMIIBHUM € JOCHIIHKEHHS IOCBITY
3apyODKHUX KpaiH IIOJ0 3aCTOCYBaHHS MpOOAIiiHOTO HATsSAy Ta BpaxyBaHHS
MO3UTHUBHUX ACMEKTIB Y HAllIOHATHHOMY 3aKOHOaBCTBI.
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OCOBJINBOCTI OPTAHI3AIIII OBITY 35POI B YKPAIHI

PECULIARITIES OF THE ORGANIZATION OF ARMS
TRAFFICKING IN UKRAINE

Abstract. Today, social interests in the management of arms trafficking in
Ukraine are of great interest. Management in this area is carried out on the basis of
departmental regulations. These issues are discussed from the point of view of
refraining from providing free circulation and the second point of view regarding the
possibility of granting law-abiding citizens the right to own certain types of weapons.
In the context of the study of the experience of legal regulation of arms circulation in
the EU, there are opportunities and a need for the development and further adoption
of the draft Law of Ukraine “On Civilian Arms Circulation”.

When analyzing the concept of “arms trafficking” in the state, we can discuss
it as a social function. Its concept, functioning and structure have changed
historically depending on changes in the direction of interest, social need in this area
of social relations.

Key words: circulation, weapons, use, application, law, applied, civilian
circulation.

CBIT MOCTIMHO 3MIHIOETHCSA, BHUMAral4u BiJ YCIX YYacCHUKIB >KHUTTEBOTO
MpOIIeCY PO3MOYMHATH OYy/b-SIKy CIIpaBy CIiJ 3 BUBYCHHS MPABWI, SKUM YHHOM iX
JOTPUMYBATHUCS, B TOMY YUCJI1 B TUTAHHAX 00Iry 30poi. BimHOoCHHMY, 1110 BUHUKAIOTH 3
MpUBOAY 00ITy 30p0i, € 00’ €KTOM MPABOBOTO PETYyIOBaHHS PI3HUX Tally3e mpasa. 3
MIPUBOIY BOJIOMIHHS, KOPUCTYBAHHS Ta PO3MOPSKEHHS 30pPO€I0 BUHUKAE IIHPOKE
KOJIO CYCIUIBHUX BITHOCHH, SIK ITyOJIYHO-, TaK 1 MPUBATHO-TIPABOBHX.

Ha croroani x comiayiibHiI IHTEpECH B MHUTAHHSIX YIpPaBIiHHS 00irom 30poi B
VKpaiHi BUKIMKAIOTh JKBaBUW IHTepec. VYMpaBIIHHS B 3a3Ha4YeHId cdepi
3MIMCHIOETBCSL Ha IMIJICTaBl BIJOMYMX HOPMATHUBHO-TIPABOBUX akTiB. J[aH1 muTaHHs
00rOBOPIOETHCS 3 TOUKU 30py YTPUMAHHS BiJl HA/IaHHS BIJILHOTO 0O0ITy 1 Ipyra TO4Ka
30py MIOJI0 MOXJIMBOCTI Ha/JaHHS 3aKOHOCTYXHSHUM TPOMaJsiHaM TpaBa BOJIOIIHHSA
OKpPEeMHUMU BUJaMU 30pOi.

[lepion HezamexHoi Ykpainm (3 1991 p. 10 TenepilmmHbBOro  4Yacy)
XapaKTepU3y€eThes: 1) MOCWICHHSM BUMOT IOJ0 KOHTPOJIO 3a 0o0irom 30poi 3
ypaxyBaHHSIM HOBITHIX JOCSTHEHb y TEXHIIll (CTBOPEHHS EJICKTPOHHUX OOJIKIB); 2)
YITKIM BpETYJTIOBaHHSAM JiSUTBHOCTI momirmii (mummii) y cdepi ob6iry 30poi; 3)
30UTBIIIEHHSM 3MICTY TIOHSTTS "[M03BIIbHA CHUCTEMA' — BIATENIEp BOHA MA€ MIMPOKE Ta
BY3bKE PO3YMiHHS; 4) JOMOBHEHHSIM TEPENIKYy HEOOXIMHUX BUXITHUX TaHWUX IS
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(mpuabanHs 30poi HOBUM MOJIOKEHHAM — METH IpuadanHs 30poi. OTxke, MepBUHHE
peryioBaHHs 00iry 30poi Oyino moB’si3aHE 13 CYCHUIBHO-TIONITHYHHM YCTPOEM 1
CIIpsSIMOBaHE Ha YacCTKOBE perytoBaHHS cdepu o00iry 30poi, ame i OuIbIIol
KUIBKOCTI 0Ci0, IO CBIAYMTH MPO IMIJABHUINCHHS BUMOI 70 00iry 30poi, — ToOTO
3a00pOHSTIOCS HOCUTH 30pOI0 BCIM, XTO HE MaB BIAMIOBITHOTO JI03BOJTY.

Cnin 3a3HaYUTH, 110 OCOOJUBICTIO JIAaHOTO MEPIOY € T, IO JeprKaBa BIIEpIIe
CTUKAEThCSA 13 CYCHUIBHUMM BiJIHOCHMHaMu Yy cdepl o0iry 30poi 1, BiAMOBIIHO,
MOYMHAE 3IMCHIOBATH IPABOBE DPETYJIIOBAHHS TAaKOTO OOIry MIISXOM NPUHAHSTTS
HOpMaTUBHO-TIpaBoBUX akTiB. [llog0 perymoBanHsa BigHOCHH 00iry 30poi B YkpaiHi,
TO 1151 TPOOJIEMa BUPILIYETHCS 3a TOIMOMOTOI0 JI03BUTRHOTO (3arajbHO 3a00POHEHOTO)
THUITY TIPABOBOTO PETYJIIOBAHHS.

Ha cpboromni cutyamiss B YKpaiHi ckjlajgacsi TaKUM YMHOM, IO Jep)KaBa He
MOK€ MOBHOIO MIpOIO 3a0e3leuyBaTH IpaBa Ta 3aKOHHI IHTEPECH 1i IpoMajsiH. 3a
CTaTUCTUKOI0 YKpaiHa JIJUpYy€e€ 3a KUIBKICTIO HeJerajibHoi 30poi, ajke 3a 4ac
npoBegeHHss ATO (OOC) ii yucenbHICTh 30iMbIIMIIACA OUTBII HIX Ha 1,5 MuIH.
OJWHUIIb 1 CTAHOBUTH 5 MuH. [1].

[lle omnuM (yHIaMEHTATBLHUM MOHATTSM IMIJHATOI HAMU MpodiieMu € 00Ir
30poi. BojgHouac mpakTruka 3aKOHOTBOPEHHS TOTPEOYe 3’ siICyBaHHS TEPMIHOJIOTII, sKa
CTOCYETBCSl TIOHATTS, CYTHOCTI Ta 3MICTy IIporiecy o0iry 30poi, 0COOJHMBO IIOJ0
BU3HAUCHHS TMOHATTS «O00Ir» 1 BIAMEXKYBaHHS HOro BiJi CYMDKHHUX TIOHSTH 1
KaTeropiu.

BignoBigHO 10 E€TUMOJIOTIYHOTO 3HAYEHHS MM «OOIrOM» PO3YyMIETHCS
«BUKOPUCTAHHS», «BXXUTOK» YOr0-HEOY b [2].

Opnnak, BUKOPUCTAHHS 30p0oi, TOOTO 3aCTOCYBaHHS ii 32 MPU3HAYEHHSIM — JIJIs
ypaskKeHHs >KUBOT 11711 Ta 1H., HE €, HA HAIly AYMKY, CKJIaJJOBOIO MOHATTS «00ir». O0Ir
PO3IIIAIa€ThCA HAMM SIK TPOLleC BUPOOHUUTBA 30poi, 1i MOAANBLIOrO pPyXy BiA
JIEp>)KaBHOTO 200 KPUMIHAJIBHOTO BUPOOHWKA (BUTOTOBIIOBAYa), 0 3aKOHHOTO YU
HE3aKOHHOTO (3JIOUMHIN, TPOMAJSHU, SKI HE3aKOHHO KYIyIOTh 30por0 Juis
CaMO03axMUCTy, KOJIKI[IOHYBaHHS 1 T. I.) CIOXHBaya, a TaKOX MIATPUMKa i1 B
CIIpaBHOMY CTaHi, TIepeXia BiJl OJJHOTO BJIACHHMKA JO IHIIOIO 1 T. ., J0 il 3HUIICHHSI.
@di3nuHui BIUIMB Ha 30pO0 (BUTOTOBJICHHS, TEpepoOKa), il mpocTopoBe (HOCIHHSA,
MepPEBE3CHHS ), TUMYAcOBE (30epiranHs), coliagbHe (3MiHA BJIACHUKA) TIEPEMIIICHHS
MaroTh IIPaBOBE 3HAYCHHS, IO BH3Hauyae KBamidikamiro BiamoBigHux mik. KoxHa
BKa3aHa Jiis (BIUIUB) € CTPYKTYPHHUM €JIEeMEHTOM 001ry 30poi [3, c. 19].

VYV mpoekti 3akony Big 25.06.2021 Ne 5708 «IIpo mpaBo Ha UUBUIbHY
BOTHEMAJIbHY 30pOr0» BU3HAYEHO, 1110 «00Ir 30poi Ta/abo OCHOBHUX YacCTHUH JI0 30poi,
Kl MaroTh 1JIeHTU]IKALiiHI HOMEpPH — BHUPOOHHUITBO 30pOi, TOPriBis 30pOE€ro,
npoaaxx, OOMIH, JapyBaHHs, Tiepefadya, MNpUIO0aHHs,  KOJICKI[IOHYBaHHS,
eKCIIOHYBaHHS, CIAJKyBaHHS, OOJIK, 30epiraHHs, HOCIHHS, IEPEBE3CHHS,
TPAHCTIOPTYBAHHSA, 3aCTOCYBaHHS, PEMOHT, BIIYYCHHS, BUKpAJCHHS, BTpaTa,
BHUXOJIOIICHHS, JCaKTUBAIlls, YTUJII3allisl, BBE3€HHS 30poi 10 YKpaiHu Ta BUBE3CHHS
30poi 3 Ykpainn» [4].

OaHMM 3 OCHOBHHUX HOPMATHBHO-TIPAaBOBUX aKTIB, L0 PETYIIOIOTH 00Ir 30poi,
€ Hakaz MBC VYkpainu Ne 622 [5].
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Ha nymky C. B. [inenko icHyIOTh ABI KoHIemnuii o6iry 30poi B YkpaiHi.
[Tepia xoHIenIis (SIK 1 TUI MPABOTO PETYJIIOBAHHS) MOJIATa€ B HACTYITHOMY — «0O0Ir
Ta 3aCTOCYBaHHS TUIBKHU TI€T 30pOi, 110 YITKO MepeadadeHa 3aKOHOAaBCTBOMY (TOOTO
KOHIIEIis Oe3nekun). B TakoMy Bumajky nepxaBa Ma€e CTBOPUTH M perjiaMeHTyBaTu
BC1 BIAMOBITHI aMIHICTpAaTHBHI Tporeaypu B I cdepi). [IpoTriierkHa KOHIETIIS
caMo03axucTy» (KoHUermuis camo3axucTy). KoxHa 3 IMX KOHIENINA Mae CBOi
MO3UTHBHI Ta HeratuBHi O60ku [6, c. 51]. Sk 3a3Hayae aBTOp, CYTHICTIO (DEHOMEHIB
00iry # 3acTocyBaHHS 30pOi € CTBOPEHHS ITyOJIYHOIO aIMIHICTPAINE€I0 TPOMasTHaM
VYkpainu rapanTiii peamizaiii cBOro mpaBa: 1) Ha caM03axHUCT 3a JOTIOMOTOI0 30poi
BiJI 3JIOYMHHUX MTOCATaHb HA KUTTS; 2) HA 3aXUCT BiTUM3HU BiJl 30BHINIHBOI arpecii 31
30po€r0 B pykax; 3) Ha e(exkTuBHY Oe3neKy BlJ 1HIMMX OcCi0, SIKI KOPUCTYHOTHCA
BOTHEMAJNIbHOIO  30poeto. Ile mae  3miiicHIOBaTHMCA  NUIAXOM  CTBOPEHHS
aJMIHICTPaTUBHUX 3acaj Ta IHCTPYMEHTapilo peanizallli aagMiHICTPaTUBHO-TIPABOBUX
BiIHOCMH y cdepi 00iry 1 3acTtocyBaHHs 30poi Ha OCHOBI peami3arii
aJMIHICTPATUBHO-TIPABOBUX HOPM.

KonekTuB aBTOpiB BUBUAIOUM MUTAHHA MPABOBOI perjiaMeHTailii ooiry 30poi B
ICTOPUYHOMY aCIeKTl 3a3HAYaIOTh , 1[0 «CIIOYATKy HOPMATUBHI aKTH MPO 30pOI0 HE
MaJIi TIeBHOI CUCTEMH, 1110 OXOIUTIOBaJIa O YCIO TEPUTOPIIO KpaiHH, a BCTAHOBIIOBAIIU
npaBuia o0iry 30poi B KOHKPETHUX CUTYaIlIIX abo 11010 MEBHUX 0Ci0» [7].

B. Ocanuuii mpoBiB €TUMOJIOTIYHUI aHaNI3 CI0Ba «IPUKIATHUN» 1 3a3HAYMB,
110 11€ BUKOPHUCTOBYBATH, BUKOPHCTOBYBATH IIOCHh KOPHCHE, BUKOPUCTOBYBATH IIOCH
y MO3UTUBHINA noBeAiHLI. ToOTO iaeTbes Mpo (pakTUYHE OTOTOKHEHHS 3MICTY YMOB
BUKOPUCTAaHHA BOTHeNaiabHOi 30poi Ta ii BukopuctanHs [8]. I[Hmoi aymku
norpumyetbest II. TumodeeB, moknukarounch Ha 4. 13 cT. 46 3akony «llpo
HamionanpHy nominio YKpainu», y sIKii IeTaJlbHO OMUCAHO MIJCTaBH 3aCTOCYBAHHSI
MOJIIIE€I0 BOTHEMAIBHO1 30p0oi (OIS MOXKE 3aCTOCOBYBATH BOTHEIAJBHY 30pOI0
JUIL  TIOAAHHI CHUTHAJly TPUBOTHM YM BUKJIMKY JOTMOMDKHHUX CHJI abo A
3HEIIKO/DKEHHSI TBAPUH, SIK1 3arpOKYIOTh JKUTTIO YU 3JI0POB’IO JIIOJICH, TMOJIIIT 4u
1HIIMX 0c10) [8], OCKUIBKY PI3HUIIST MIXK ITMMHU JBOMA TEPMiHAMU TOJISITAE€ B TOMY, 1110
MOJTIINST MOKE€ BUKOPHCTOBYBATH BOTHEMAJIbHY 30pOI0 MPOTH JIIOJWHU JIUIIE IS
BUKOHAHHS JOMOMDKHUX (YHKIIIN: BUKIMKATH MIJKPIIUICHHS Ta TOAATH CUTHA
tpuBoru. [1{o0 BUKOpPHUCTaHHS BOTHENMAIbHOI 30poi JJI 3HUINEHHS TBapHH, SKi
3arpoKyIOTh KUTTIO YU 37I0POB’I0 TMOMIICHCHKUX Ta 1HIIMX JIOACH, TO TYyT TyMKH
BUCHUX PO3JIITUINCS, aJl)K€ TBAPUHU — >KUB1 1CTOTH [9].

Sk 3azHavae A. KopHielp, 3aKOHOJIaBeIb KPaiHU 3aBXKJU BBaXKaB, 10 MPABO
XOIUTH O030pO€HUM € TIPepOTaTUBOIO0 BIMTBbHUX JIOJCH. 3aCHOBHUKH JIE€p’KaBU
BU3HABAJIM MOro Oe3nepeyHuM 1 MOKJIaIM B OCHOBY aMEPUKAHCHKOI MOJITUYHOI
cuctremu. Y dopmymoBantdi T. Jlxedbdepcona iaerbcs mpo Te, MO «Ie MPaBO Ta
000B’S130K YCIX JIFOfIeH — 3aBxkau OyTH 030poeHUMEUY [10, c. 89].

€BpoiHTerpaliiiHi MparHeHHs: YKpaiHChKOTO Hapoay, a TAKOX CTaH PO3BUTKY
nep>xap-uieHiB €C 3a 6aratbMa mapameTpamu (30Kpema, W y 4acTHHI 3a0e3MeueHHs
MPaBOTIOPSIKY B MEXaxX pexuMy o0iry 30poi) BKa3yrOTh Ha MOTPEOy 1 MOKIUBICTD
YIOCKOHAJICHHS HAIllOHAJIILHOTO 3aKOHOJAaBCTBA y c(epl 00iry 30poi B paMkax Horo
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€BpoIeizallii, a caMe IUISIXOM BpaxyBaHHS MoJioxkeHb {upexTuBu €BpomnapiaaMenTy i
Pamu Bim 18.06.1991 p. Ne 91/477/€EC (y penakuii Jupexktuu €C 1 Pagu €C Ne
2017/853 Bix 17.05.2017 p.), a Takok 1HIIMX aKTIB BTOPUHHOTO 3akoHOAaBcTBa €C,
CTBOPEHOI0 JIJIsi KOHKpeTu3alii okpemux HopMm 1€l JupektuBu. Cepen 1UX akTiB
CIiJ Ha3BaTH: IMIUIEMEHTaliiHl aupekTuBu €Bponelcbkoi Kowmicii (€K) Bix
16.01.2019 p. Ne 2019/68 Ta Big 16.01.2019 p. Ne 2019/69, Pernament
E€pponapinamenty ta Pagu €C Big 14.05.2012 p. Ne 258/2012, Pernament €K Bin
15.12.2015 p. Ne 2015/2403.

Mywmeiiko T. A. popmyit0e BUCHOBOK, 1110 B KOHTEKCTI JOCIIHKEHHS JTOCBIAY
MIPABOBOTO peryiroBaHHsA 00iry 30poi B €C BOayaroThCs MOXIMBOCTI U moTpeda y
CTBOpPEHHI Ta MOJAJbIIOMY MPHUUHATTI MpOoeKTy 3akoHy Ykpainu «lIpo muBinbHUN
001r 30poi». B 03Hau€eHOMY KOHTEKCTI WIEThCS MEePeayCiM Mpo Te, M0 B MOAAHUX /10
BP Vkpainu 3akOHONPOEKTAaX MpoO HUBLIBHUK 0OIr 30poi B YKpaiHi MOBUHHI OyTH
BpaxoBaHi nosnoxeHHs Jupextusu Ne 91/477/€EC 3 ypaxyBaHHIM 3aCTepeKEHb MPO
00O0B’SI3KOBICTh ITUX IOJIOKEHb Ta MPO MOKJIUBICTH CTBOPEHHS Ha HAI[lOHAJBHOMY
piBHI OLIBII CYBOPUX MpaBWJ 1 CTaHAAPTIB KOHTPOIIO 3a IUBUIBHUM OO0ITOM
BOTHEMNaJ bHOI 30poi. Ilpu 1poMy CTBOpeHHS Ta NPUMHATTA LBOIO 3aKOHOIABYOIO
aKkTa MOBUHHO BIIOYBATUCh O€3 IIKO/MU 17161 CTBOPEHHS Ta MPUNHATTS 3aKOHOIIPOEKTY
po 06ir 30poi B Ykpaiui [11].

3niiiCHEHUI aBTOpaMU aHalll3 PeBAJICHTHUX J0 JAHOI MPOOJIEMAaTUKU HAYKOBUX
mpaipb BITYU3HSHUX HAYKOBI[IB 3aCBIUMB, IO MOHATTA «OO0Ir 30poi» J0CI HE Mae
PO3pO0JICHOT0 TEOPETUYHOTO MIATPYHTS 1 PO3TIISIAETHCS TMEPEBAKHO B KOHTEKCTI
HE3aKOHHOTO 001ry 30poi SIK KpUMIHAJIBHO 3HAYyIIOr0 MPOTUIIPABHOTO AisiHHA [ 13].

Ha normssny Meneauk C. B., I'peupkux O. B., Take BHU3HA4YE€HHS BPAaxXOBYE
MPAaKTUYHO BECh MOXJIMBUN KOMIUIEKC Aiil 3 00iry 30poi UMBUIBHUMH OCOOaMH B
VYkpaiHi, 1110 103BOJISAE€: MO-TIEPILIE, YITKO 1IEHTU(DIKYBATH AISTHHS 11 Yac 3/(1HCHEHHS
CJIITY0-OTIEPATUBHUX 1 B pa3i CKOEHHS KPUMIHAIBLHOTO 3JI0YMHY 3 BUKOPUCTAHHSIM
30poi; Mmo-Apyre, COpHsE MiJBUIIECHHIO €()EKTUBHOCTI pe3yJbTaTIB CYyJIOBO-CIIIUO1
eKCIepTU3n 31 3pa3kamMu 30poi Ta HA00IB /10 HHUX; IMO-TPETE, BIOPSIKOBYE
MPaBO3aCTOCOBHY MPAKTUKY B YAaCTHUHI CIIpaB, MOB’S3aHUX 3 [HUBUIBHUM 00IrOM
30poi; Mmo-deTBepTe, MUCHUILUIIHYE 1 PO3BUBAE KYJNbTYPy MHOBOJKEHHS 31 30pOE€i0
rpoMajsiH Ykpaidnu, HaOmuxkarouu ii 10 TepeIoBHX CBITOBHX aHaioriB. Bkazane
OCOOJIMBO aKTyalbHE 1 BaXUIMBE JIsl CYCHIJIBCTBA HAIIOI KpaiHH, sike 00’ €KTUBHO
MUJIITApU30BaHE B YMOBaxX BiMfHW, HETaTWBHI HACTIAKU YOTO, MICJ]S ii 3aKIHUYEHHS,
3aKOHOMIPHO JOBEJETHCS JI0JIaTH.

CrocoBHO OadeHHs 00iry 30poi B 3akoH1 Ykpainu Ne 2114-1X Bix 03.03.2022
«IIpo 3abe3neyeHHsT y4acTi UMBUIBHUX OCIO y 3aXHCTI YKpaiHW», HA aBTOPIB, MO0
IyX 1 KOHTEKCTHUM 3MICT BKa3ylOTh Ha PO3YMIHHS I[bOTO SIBHINA SIK OCOOJIMBOTO,
BUMYUIICHOTO Ha IMEpioJi BOEHHOTO CTAaHY BIJHOCHO BUIBHOIO OTPUMAHHS 1
3aCTOCYBaHHS 30poi IMBUIBHUMH OCOOaMHM 3 METOI0 3aXWCTy Bif 30poitHOTro
arpecopa, Mo CyTi — B YMOBax MapTU3aHChKOI a00 ONHM3bKOi 70 HEl 3a CYTHICTIO
BiiiHU. Take po3yMiHHA, 6€3MEPEeyHO, € MPOAYKTOM KOPCTKOI BOEHHOT HEOOX1THOCTI
NEepIIOTO eTamy CHOpoTUBY YKpainu arpecii P® Ta 00yMOBIEHO CYTTEBOIO
KUTBKICHOIO MIEpPeBaroro pociichkux 30poitHux cui [12].
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OTxe, mig 06irom 30poi HEOOX1THO PO3YMITH KOMIUIEKC CYCHIIbHUX BIIHOCHUH
(BUpOOHMIITBO, BBE3CHHS, BUBE3CHHS, BUKOPHCTAHHS, BUIYYEHHSI, 3aCTOCYBAHHS,
30epiraHHs, 3HUILIECHHSA, €KCIOPT, EKCIIOHYBAaHHS, IMIIOPT, HArOPOKEHHS, HOCIHHS,
00K, mpuaOaHHs, Nepenady, NEpeBE3CHHs, TPAH3UTHE MEPEBE3CHHs 3 TEPUTOPIi
VYkpainu 30poi Ta i OCHOBHUX YacTHH), MOOYJOBaHMX 3a JO03BUIBHUM THUIIOM
IPaBOBOTO PETYNIOBaHHS, AKUI Iependadyae OTPUMAHHS CHELaJIbHUX MONEpEeaHiX
JI03BOJIIB Ha TIOBOJKEHHS 31 30POE€I0.

AHani3yroun MOHATTA «00Iir 30poi», MU CXHISEMOCS 0 JIyMKH, IO 3rajiaHe
BU3HAYEHHS B yMOBAX JIEPKABH MOXHA OOrOBOPIOBATH SIK COLUaNbHY (YHKIILO.
AJke JaHe MOHATTS € COIIAIbHOI CHUCTEMOIO, AKa BHHMKIA yXe JaBHO. i
KOHIEMIiS, MOPANOK (YHKIIIOHYBaHHS Ta CTPYKTypa 3MIHIOBAJIUCH 1CTOPUYHO
3aJIEKHO B1Jl 3MIHHM HalpsIMy 1HTEPECY, COLIAJIbHOI MOTPeOH y il cdepl CyCHiIbHUX
BIJIHOCHH.
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B ymoBax BO€HHOTro cTaHy, 3 00’ €KTUBHUX NPUYUH, MOB'I3aHUX 3 (PAKTHUHUM
BEJICHHAM OOMOBHX 1M, 3HAYHUM 30UIBIIECHHSIM YHCeNIbHOCTI 30poiHux Cui
VYkpaiau Ta BIANOBIAHUM 30UIBIICHHSAM KUIBKOCTI BiMCHKOBOCITY>KOOBIIIB, TaKOXK
3pociia KUIbKICTh BUMHEHUX JaHUMH 0CO0aMM aIMIHICTPATUBHUX MPABOTIOPYIIICHb.

HasBHICTP maHMX OOCTaBMH 3yMOBWJIA HAKONHMYEHHS 3HAYHOI KUIBKOCTI
HAyKOBUX HAIpallOBaHb BYEHUX-IOPHUCTIB, @& TaKOXX CTBOPEHHS MEpPEIyMOB IS
B1JIOKPEMJICHHS BIICBKOBOI JICJIIKTOJIOTIi B CAMOCTINHY Tajy3b.

HasBHICT, y BIHCBHKOBOCTYKOOBIIIB CIEIIaTbHOTO TPABOBOTO CTaTyCy, a
TaKO)X  HAJEeXHICTh  BIMCHKOBOCIYXOOBIIIB ~ J0  CHEHiaJIbHUX  CyO €KTIB
aMIHICTPAaTUBHOT BIAMOBIAANTBHOCTI cripuumHIIA TOsBY y Komekci Ykpainu mpo
aJMIHICTpaTUBHI ~ MpaBONOpYLIEHHS  BignmoBinmHoi riaBu  13-b  «BilickKkoBI
aJAMIHICTpaTUBHI TpaBONOpYyIIEeHHs» [1].

Buxonsun 3 peTpOCNeKTUBHOTO aHalli3y 3aKOHO/IAaBCTBA, CUCTEMI CTATHEHB 3a
BUMHEHHSA  BIMCHKOBUX  QJMIHICTPAaTUBHUX MpPaBONOPYIICHb 3aBXAU  Oylia
npuTamMaHHa ii crenuivyHICTb.

30kpema, 10 BIICBKOBOCITYKOOBIIIB HE MOXKYTh OYTH 3aCTOCOBaHI IPOMAJICHKI
po0OOTH, BUIIPaBHI pOOOTH, aaMIHICTpATUBHUI apemT. B cBoro yepry, 4YMHHUM
3aKOHO/JABCTBOM YKpaiHM nepen0aueHuid creliaibHUi BUJ| CTATHEHHS 33 BUMHEHHS
BIMCHKOBUX /IMIHICTPATUBHUX MPABOIOPYIICHb, 30KpEMA: apellT 3 YTPUMaHHSIM Ha
rayrnrBaxTi.

Bkazaamii BUJ  CTATHEHHS BHUKOHYETHCS  BIAMOBITHUM  KOMaHIHPOM
(HaYaTbHUKOM) BINCHKOBO1 YaCTHHU (YCTAHOBH) 3 MOMEHTY HaOpaHHS 3aKOHHOI CHIIH
MIOCTAaHOBOIO MPO MPUTATHEHHS BIMCHKOBOCITYXOOBI[IB /10 aJIMIHICTPATUBHOI
BIIMOBIJATLHOCTI Ta MOJSTa€ B YTPUMaHHI BIMCHKOBOCIIYKOOBIIIB Ha raynTBaxTax
BiiickkoBoi cnyxOu mpaBonopsanky y 30podHUX cuiax YKpaiHM (B OKpeMHX
BUIAJIKaX y pa3l BIACYTHOCTI rayNnTBaxXT — y KIMHATaX TUMYACOBO 3aTPUMAHMX ).

[Ipu mopyiieHHl NpaBWJI JTOPOKHBOTO PYXY BOJISIMH TPAHCIOPTHUX 3acO0IB
30poitHnx Cun Ykpainu a0o0 IHIIUX YTBOPEHHX BIJIMOBITHO 1O 3aKOHIB YKpaiHH
BilicbkOBUX (opmyBaHb Ta JlepkaBHOi cherianbHOi CiIy’)kOW TpaHCIOPTY -
BIMCHKOBOCITYKOOBIISIMU CTPOKOBOi CIIYOH, a TaK0>X BUYMHEHHI HUMU BIHCHKOBHX
aZMIHICTPaTUBHUX TIPABOMOPYIIEHb, nependadenux riaBoi 13-b Komekci Ykpainu
PO aJAMIHICTPATHBHI MPABOIMOPYIICHHS, MTpad SK aaMiIHICTPATUBHE CTATHEHHS 0
HUX HE 3aCTOCOBYETHCS.

3a 3araJbHUM TPaBWIOM BIMCHKOBOCIYKOOBII, BIMCHKOBO3000B’A3aHI Ta
PE3EpBICTU TiJ] Yyac MPOXOKEHHS 300piB, a TAKOK OCOOM HAYaJbHUIILKOTO CKJIAJy
HanionansHoro antukopymiiiiHoro Owopo Ykpainu, Biopo ekoHOMIYHOi Oe3neku
VYkpainu, ps1oBOTro 1 HaYaIbHUILKOTO CKIaAy Jlep»aBHOi KpUMiHAIbHO-BUKOHABUYOT
CIIyk0u YKpaiHu, ciay>KOu ILUBIIBHOTO 3aXHUCTy, Jepx»aBHOro O010po po3CiilyBaHb,
MOJIIENChKI HECYTh BIANOBIAAIBHICTh 33 aJAMIHICTPATUBHI MPaBOMOPYIICHHS 32
JTUCITUTUTIHAPHUME CTaTyTaMHU.

Pa3zoM 3 TuM, 3aKOHO/IaBIIEM BU3HAYEHO BUKIIIOUHUH MEpPEiK MPABONOPYIICHb,
32 BUMHEHHS SKUX BIHCHKOBOCIY>KOOBIII HECYTh aJMIHICTPATUBHY B1AMOBIJAIbHICT
Ha 3arajgbHUX macraBax (4.1 cT.15) [2].
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Jljis BU3HAUYEHHSA MOHATTS BICHKOBOTO aIMIHICTPATUBHOTO JETIKTY HEOOX1THO
pOaHaji3yBaTH 3arajbHe MOHATTS aAMIHICTPATUBHOTO MPABOMOPYIICHHS.

3akoHonaBieM, B Koaekcl YkpaiHu mpo aaMiHICTPATHMBHI MPaBOMOPYIICHHS,
1] aAMIHICTPATUBHUM IIPABOIMOPYIIEHHIM (IMPOCTYNKOM) BU3HAETHCS MMPOTUIIPABHA,
BUHHa (yMHcHa abo HeoOepexkHa) [ig YM O€3isIbHICTh, SKa TOcCsIrae Ha
IPOMAJICEKUI TOPAJIOK, BJIACHICTH, MpaBa 1 CBOOOAM TpOMaJsiH, HA BCTAHOBJICHUM
MOPSIZIOK  YIpaBJIiHHA 1 3a Ky 3aKOHOM Iepel0adyeHo aJIMIHICTpaTHBHY
BIMOBIAaNbHICTH (¢T.2) [2].

AIMIHICTpaTUBHE TPABOMOPYIIEHHS - 1€ CYCHUIbHO HeOe3neyHe abo
CYCIUIBHO MIKIJIMBE TPOTUIIPABHE MisTHHS IEIIKTO3MaTHOI OCOOHW, sIKe TSTHE 3a
co0010 aaMiHICTPATUBHY BIAMOBITANBHICTS [3, c. 140].

Buxomsan 3 BUIICBUKIIAJICHOTO, BIMCHKOBE aJMIHICTPATUBHE
MpaBoONOpyIIeHHsT  (IPOCTYNMOK) €  OJHUM 13  BHUAIB  aJAMIHICTPATUBHUX
MpaBOMOPYIIEHb, SKE BUMHEHE BIHCHKOBOCIYKOOBIIEM 1 TiIrHE 3a CO0OOIO
aJMIHICTPATUBHY BiJIITOBITAJIHICTb.

TakyuMm YMHOM, Ha CHOTOJHINIHIA JI€Hb TUTAaHHA BH3HAYCHHS IIPABOBOL
OPUPOAU Ta TOHSTTS BIMCHKOBOTO aJMIHICTPATUBHOTO JIETIKTY JOCHIPKEHO Ta
BpPEryJb0BAaHO Ha JOCTaTHbOMY piBHI. B To#l ke 4ac, B pa3l BIJOKPEMJICHHS
BIMCHKOBOT JIENIKTOJIOTII B CAMOCTIAHY rajgy3b HEOOXIJHO y3arajdbHUTH HAyKOB1 Ta
MpaKTUYHI HaIpalloBaHHS B JaHiid cdepi 3 METOI0 BHU3HAYEHHS TMPOTAJIUH B
3aKOHOJABCTBl ISl (pOpMyBaHHS €(QEKTHUBHOI MPEBEHTUBHOI MNOJITUKH JEp>KaBH
11010 HEIOMYIIICHHS] BAMHCHHS BIHCHKOBUX aIMiHICTPATUBHHUX MTPABOMOPYIIICHb.
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THE DOMESTIC TRADITION OF LEGAL REGULATION OF THE
FORMATION OF PERSONNEL RESERVE IN PUBLIC GOVERNMENT
BODIES

Abstract. The formation of the personnel reserve is a set of measures aimed at
increasing the level of the intellectual and functional capacity of the institution to
qualitatively perform the statutory tasks. Prior to the adoption of the current Law of
Ukraine «On Civil Servicey,, in the national doctrine of public service and rule-
making activities of public administration subjects, special attention was paid to the
formation of the personnel reserve as an effective tool of personnel management. The
introduction of competitive selection for civil service positions objectively led to
limited use of the positive resource of the personnel reserve in the civil service
system. Currently, there is an objectively determined need to introduce the institution
of a personnel reserve/candidate reserve in the civil service. When solving this
problem, it is necessary to pay special attention to the harmonization of the relevant
norm of the Law of Ukraine «On Civil Servicey with the provision of the Law of
Ukraine «On Service in Local Self-Government Bodies» dated May 2, 2023, which
directly provides for the formation of a personnel reserve.

Key words. personnel reserve, candidate reserve, state service, public service,
local self-government

AxkrtyanbHicTh npoOinemu. CouiagpHa Micis  myOmiuHOi  ciykOu B
JEMOKPAaTUYHOMY CYCIUILCTBI TOJISITa€ y 3a0e3MedYeHHl HEYXUJIbHOTO BUKOHAHHS
MPUIUCIB 3aKOHIB 1 TMIJ3aKOHHUX HOPMATUBHO-TIPABOBUX AaKTIB y KOHTEKCTI
peanizauii JerajibHOro mNyOJIYHOTO IHTEpPECy, a TaKOX 3IIHCHEHHI YIMpaBIIHHSI
myOJIYHUM MailHOM, HaJaHHI 3aMOBHHKAaM IIUPOKOTO CIEKTPY SIKICHUX MyOIIYHHX
MOCYT, BXXUTTI CUCTEMHHMX 3axXOJ[IB 3 MeTOw0 iAeHTH(IKaIii Ta HeWTpamizarii
peaTbHUX 3arpo3 JJIsi OXOPOHIOBAHOTO JEP)KaBOIO 3arajabHOro Osara. EdekTuBHICTh
BUKOHAHHS  3a3HAaYeHUX 3aBJaHb O€3MOCepeNHIM UYHWHOM  3aJIeXUTh  BiJ
(GYHKIIOHANBHOI CIIPOMOXKHOCTI  KOPIyCYy MYyOMIYHUX CIIy’)KOOBIIB MPOAKTUBHO
pearyBaTH Ha BUKJIMKH Ta 3alIUTH, CBOEYACHO BUSBIISATH ICHYIOU1 KOJI31i, OIIEpaTUBHO
OpuiiMaTd  TPaBOMIpPHI  YOPABIIHCBKI  PIIIEHHS/3aCTOCOBYBAaTH  KOPEKTHI
YIOPaBIiHCHKO-TIPABOBI AJITOPUTMH, HaJAro/J)KyBaTh NApTHEPCHKY B3AaEMOJII0 3
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TPOMAJICHKICTIO 3 METOI0 BUPOOJICHHS KOHCOJIJOBAaHUX IMIIXOJIB O BHPIMICHHS
0COOJIMBO COIIAJIBHO 3HAYYIIUX MpoOiieM. BaxxiuBUM yrpaBiIiHCHKUM IMITIEPATUBOM
3a0€3IMeUeHHs] MO3UTUBHOI CEJNeKIli y cucTeMl MyOJIYHOi CayKOu € ¢dhopMyBaHHS
KaJIpOBOTO pe3epBY SAK I1HCTPYMEHTY IMIUIEMEHTallli KOHIEMIIl yIpaBIiHHS
JIOJICBKUMH pecypcaMu, 3aco0y IMIJBHUIICHHS SKOCTI KaJpOBOro CKiaay cyO’€KTiB
nyOJIIYHOI  aaMIHICTpallli, eJIeMEHTY «Kap’epHOro JidTa», TIPYHTOBAHOIO Ha
00’ €KTUBHOMY II1JITBEPIPKCHHI PiBHA MPodeciitHOT KOMIIETEHTHOCTI 0COOH.

AHaJi3 ocCTaHHIX JOCHIJKEHb. AKCIOMAaTUYHO, IO TMO3UTHUBHUM IOTEHIAI
IHCTUTYTY KaJpOBOTO pe3epBy AJsl MyOIiuHOl Cyk0u Moxe OyTH peayi3oBaHU 3a
YMOBH HaJIe)KHOTO HOPMAaTHUBHO-TIPABOBOTO peryintoBaHHs. [lapamokcanbHo, OaHaK
YIOPOJOBXK OCTAaHHBOI'O Yacy 3a3HadeHa MpodiieMa MEePeBaKHO IOCIIIKyBaiacs
¢daxiBusMu y cdepl JepKaBHOTO YIPaBIIHHA Kpi3b MPU3MY MO3ULIOHYBaHHS
KaJIpOBOr0 pe3epBy sIK OAHIEI 3 oCHOBHUX (PyHKIIH HR-mMeHemxmenTy nep:kaBHOI
ciyx6u (I.B. 3actpoxnikoBa) [1] Ta/abo MoJiepHi3aliitHOTO MEXaHi3My YIIPaBIiHHS
JIIOJICBKUMU pECypcaMu Ha JiepKaBHIN ciry>k01 [2], aHami3y miaxoaiB 10 GopMyBaHHS
KaapoBoro pesepBy AepxkaBHoi ciyx6u (O.I. Kommanerns) [3] Tomo. Amnami3
HAyKOBOTO JOPOOKY BITYM3HSHHUX JIOCHIJIHUKIB IOJO KaJpPOBOTO PE3EpBY s
myOJiyHOT CiIy’KOM Ja€ TMiJICTaBU CTBEP/KYBAaTH MPO BIJCYTHICTH BIAMOBIIHOTO
MDKIUCHUTUTIHAPHOTO (DaXOBOTO JHUCKYpPCY, HEPO3BUHEHICTH CIIY>KOOBO-IIPaBOBOT
JOTMU  KaJPOBOTO PE3EpBY, BIICYTHICTh JIETalbHO 3aKpIIUIEHOTO TMOHSTIHHO-
KAaTeropiaJibHOro amapary Ta HEpPO3MEXOBAHICTh CIOPIAHEHOI MOHSTIMHOI Tpiaau
«KaJpOBHUI pe3epB — KAHAMJATCbKUI pe3epB — pEe3EepB YIPABIIHCHKUX KaIPIB»,
MEePEeBAXXHO MOODKHUN pO3IJISIT OKPEMUX aCIHEKTIB apTUKYJIbOBAaHOI MpoOJeMu,
CKJIEKTHYHICTh JOKTPUHAIBHUX TIAXOIB JO 3°SCyBaHHS TIPABOBOi MPUPOIU
IHCTUTYTY KaJpOBOTO PE3€pBY, BIICYTHICTh TPAAULIi OCHIIKEHHS TEXHOJOIIYHO-
MPaBOBOT KOMIIOHEHTH (POPMYBAHHS 1 BAKOPHUCTAHHS KaJPOBOTO PE3EPBY TOIIIO.

Meta nociiKeHHS TOJISITa€ B OCMHCIICHH! BITUM3HSHOI TPaaMIlli ITPaBOBOTrO
peryitoBaHHs (OPMYBaHHS KaJpOBOTO PE3ePBY B OpraHax myOJ1qyHOI BIIaJIH.

Buknan ocHoBHOro Marepiany. Y HayKOBiMl TojieMilll KaJapoBHM pe3epB
ATBTEPHATUBHO TIYMAYUTHCS SIK «CTpATETIUHUN MPIOPUTET 3a0€3MEUCHHS CTaJIoro
PO3BUTKY 1HCTHUTYII», «3almopyka pallioHAIbHOI poTarii KaapiBy, «QyHKIIIS
KaJIpOBOTO  MEHEDKMEHTY  JIepKaBHOI  CIy)kOm»,  «3acid  3a0e3mnedeHHs
MEPMAHEHTHOTO CAaMOPO3BUTKY 1 BHYTPIIIHROI TpaHchopMaIlii opraHizariin,
«IHCTPYMEHT TUIaHYBaHHSI Kap €pu», «CYKYIHICTb MiJFOTOBJIEHHX 0cCi0 —
MPETEHICHTIB Ha MOCAaU JEPKABHOI CIYX OH, AKl YCHIIIHO NPOWIUIM KOHKYPCHUN
B1/101p, OJIHAK HE OTpPUMAJM MPU3HAUCHHS Ha MOcaan», «0aza JaHUX MNPO TIIHUX
KaHJIHUJIATIB, SKI 32 TOTPEOM MOKYTh 3alHATH BaKaHTHY IOCaAy», «KaHIWIATH Ha
3aMIIIEHHS] BUILIECTOAIIMX IOCaJ, SKI BIAMOBIIAIOTh (POPMaTIbHO BU3HAYCHUM
KBaJi(iKaitHUM BUMOTamy TOIIIO.

3akoHO/aBUe 3akpiruieHHS JAediHImi «KaApOBUNM pe3epB» BIACYTHE. Y
yiHHOMY 3akoHi Ykpainu «IIpo nepxaBuy ciyxOy» Big 10 rpymus 2015 poky Ne
889-VIII BiacyTHs Oynp-sika 3ragka Mpo KaApOBUM pE3EpB, IO 3yMOBIEHO
3aMpOBAKEHHSIM KOHKYPCY Ha 3alHATTS MOCaJ JEPKaBHOI CIIYKOH «3 ypaxyBaHHSIM
piBHS TPOECIitHUX KOMIIETEHTHOCTEH, OCOOMCTHX SIKOCTEH 1 JOCSITHEHDb KaH/IUJIATIB
Ha 3alHATTS mocaaw». 3TIMHO 3 YacTWHOK 1 crarti 22 1p0oro 3aKOHY KOHKYPC
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MPOBOAMTHCS: Ha 3aMHATTSA BaKaHTHOI MOCaAM AEpXKaBHOI CiIy:KOM; Ha Mocagy Ha
nepioJl 3aMillleHHs TUMYacoOBO BIJCYTHBOIO JEPKABHOTO CIY>KOOBIIS, 3a SIKUM
30epiraeTbCcsi Mocaja JAEpKaBHOI CIyXOHW; Ha TMOCaau JIepKaBHOI CIIy>)XKOH, IO
3aiiMarOTh 0COOU, NIPUITUHEHHS JEP)KaBHOI CIY>KOM SIKUX Ma€ B1IOYTHUCS BIJMOBIIHO
70 TYHKTY 7 YacTMHM MeEpIIoi cTtarTi 83 1mporo 3akoHy (TOOTO BUIIOTO KOPIYCY
JIEp>KaBHOI CITy»0M); Ha MOCaau JACP>KaBHOI CIIYXOHM KaTeropii «A», 1o 3aiimMaroThb
ocoOu, y SKUX CIUIMBA€ CTPOK mpu3HaueHHs [4]. BogHouac Haromocumo, 1o y 2020
poui Oyna 3xilicHeHa cripo6a Hosemnizamii 3akony Ykpainu «IIpo nepxaBHy ciyxOy»
OUIIXOM  KOro JONOBHEHHs crarrero  25-1  «Kangumparcbkuit  pe3epBy». Y
[TosicHrOBabHIM 3aMUCII A0 BOTO 3aKOHOMPOEKTY Oyia KOHCTaTOBaHA HEOOX1IHICTh
BUKOPUCTAHHA Tpo(deciitHOro MOTeHIlialy KaHIWJaTiB Ha TMOcaad Jep:KaBHOT
CIIyk0M, K1 HaOpanu HaAWUOUIbLIYy 3arajibHy KUIBKICTh OalliB 3a pe3yJbTaTaMu
CKJIaJIaHHS 3arajJbHOTO PEUTHHTY KaHIUAATIB, IO B3sUIM y4acTh Y KOHKYpCi, ajie He
BU3HAYCHI Cy0’€KTOM TMpPU3HAYEHHA a00 KEpIBHUKOM JIEpKABHOI  CIIyKOu
NEPEMOXKIIMU  KOHKypcy. «He mnpuiiHATHUI micias MOBTOPHOTO po3MISLy 13
nponosutiisiMu [lpesunaenta Ykpainnm» npoekt 3akoHy Ykpainu «lIpo BHeceHHs
3MiHM 10 3akoHy YkpaiHu «IIpo nepxkaBHy ciayxOy» II0AO0 KaHIUAATCHKOTIO
pesepBy» (peectp. Ne 3491) y Bepecuni 2020 poky Oyno HampaBieHO Ha
noormpaifoBands 10 Kowmitery BepxoBuoi Pagum VYkpainum 3 nuranp oprasizaiii
JepXaBHOI BJIAJW, MICLHEBOTO CAMOBPSAYBaHHS, PpEriOHAJBLHOTO PO3BUTKY Ta
MICTOOYTyBaHHA [5].

PeTpocniekTHBHO-TIPABOBUI aHaII3 BITYM3HSHOIO CIY:KOOBOTO 3aKOHOJIABCTBA
CBIIUMTh, 110 B YKpaiHl TPaAMUIIfHO CYyTTEBA yBara MNpPUILISAIAci MPaBOBOMY
3a0e3nevyeHH0 (OpMyBaHHSA KaJIpOBOrO pe3epBY I JiepkKaBHOI ciyxOu. Tak,
BIAMOBIHO /10 cTatTTi 28 3akoHy Ykpainu «lIpo nepxaBHy cinyxO0y» y pelakiii Bija
16 rpynus 1993 poky (BTpaTHB YMHHICTH) MIUIOCA MPO CTBOPEHHS y AEpP>KaBHHUX
OpraHax KaJpOBOT'O PE3epBY «UIsl 3alHATTS MOCa/ I€P>KaBHUX CIYXKOOBIIIB, a TAKOX
JUIsl TIpocyBaHHsI 1o ciyk01». KanpoBuii pesepB (opmyBaBcs 13: CHeIIaicTiB
MICIIEBOTO Ta PETIOHAIIBHOTO CaMOBPSAYBaHHS, BUPOOHUYOI, COLIAIHO-KYIbTYPHOT,
HAyKOBOI Ta 1HIIMX cep, a TAKOK BUIMYCKHUKIB HABUYAILHUX 3aKJIAJIB BIMOBITHOTO
npodiTro; JAep:KaBHUX CIIY>KOOBINB, SKI MABANIIM KBamiikaiiro ado MpoUIuIN
CTaXyBaHHSl Ta PEKOMEHJOBaH1 JUIsl MPOCyBaHHS Ha OUIbLI BUCOKI mocaau [6]. Ha
BUKOHAHHS I[i€1 3aKOHOJABUOi HopMu Oyno po3poosneno I[lomoxenHs mpo
(dbopMyBaHHS KaIpOBOTO PE3EPBY sl AEP>KaBHOI CITY>KOH, 3aTBEPIKEHE TIOCTAHOBOIO
Kabinery MinictpiB Ykpainu Big 19 rpynus 1994 poky Ne 853 [7], BoockoHalieHe
noctaHoBoto KalGinery MinicTpiB Ykpainu Bixg 28 mororo 2001 poxky Ne 199
(BTpaTWsia YMHHICTH 3TiIHO 3 noctaHoBoro KaOinery MinictpiB Ykpainu Big 22
muriast 2016 poxky Ne 465 [8]). ¥V HoBenizoBanoMy IlosioxkeHH1 Oysio 3aKkpirjieHoO
dbopManbHy BUMOTY J0 KaHIUAATiB Ha 3apaxyBaHHS J0 KaapOBOTO PE3EpPBY OO
000B’SI3KOBOT HasIBHOCTI MPO(ECIHUX HABUYOK, II0 «IPYHTYIOTHCS HA CY4YacHHX
CHEIaIbHUX 3HAHHSIX 1 QHATITUYHMX 3A10HOCTAX, UIA MPUUHATTA Ta YCHIIIHOI
peanizalii yrpaBIiHCBKHUX pillieHbY. J[0 AeTanmi30BaHOT0 EPEtiKy 0ci0, 3apaxoBaHUX
70 KaJpOBOTO PE3epBY ISl JEpkKaBHOI CIykOu, Oylno BKIIOYECHO: HAPOIHUX
AenyTaTiB YKpaiHu; KepIBHUKIB 1 CIIEUIATICTIB MIANPUEMCTB, YCTAaHOB, OpraHi3ailiii;
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MpaliBHUKIB OpPraHiB BHKOHABYOi BJaJWd Ta OPraHiB MICLEBOTO CAMOBPSIYBAaHHS;
Jep>KaBHUX CITY>KOOBIIIB, SIK1 TJBUIIMIM KBami(iKalliio, MPOUIIUIM CTaXXKyBaHHS a0o
3a pe3yibTaTaMU aTecTallli peKOMEHI0BaH1 JI0 poOOTH Ha O1IbII BUCOKHX IOCaaax;
0ci0, pEeKOMEHJ0BAHUX KOHKYPCHUMHU KOMICISIMH ISl 3apaxyBaHHS /10 KaJpOBOTO
pe3epBy; BUIYCKHHMKIB BHIIMX HAaBYaJIbHUX 3aKJIaJiB, y TOMY YHCIl THUX, IO
3apaxoBaHl Ha HaBYaHHS 3a OCBITHBO-TIPOGECIMHUMHU MporpaMaMy MiATOTOBKHU
MaricTpiB Jep>kaBHOTO ympaBiiHHg. Takox Oyno mnependadeHo, IO 0cCoOw,
3apaxoBaHi JO KaJpoOBOTO pe3epBYy Ui JACp)KaBHOI CIy)KOW, BIAMOBIIHO 0
3aTBEP/DKEHUX KEPIBHUKAMU OCOOMCTHUX pIYHMX IUTAHIB TIOBMHHI BHWBYATH
3aKOHO/IABCTBO, 3aMAaTHUCS CAMOOCBITOIO, MiJIBUIIYBATH KBai(PiKaIlito B mMpoUIbHUX
BHUIIIaX, OpaTH y4yacTh y HAYKOBUX 3aX0fax 3 MUTaHb JTiSUTbHOCTI Iep>KaBHUX OPTaHiB,
MPOXOJUTH CTaXyBaHHS TPUBAIICTIO JO ABOX MICALIB y JEpP>KaBHOMY Oprasi, 10
KaJpOBOr'0 PE3€pBY SIKOTO BOHU 3apaxoOBaHl, BUKOHYBAaTU OOOB’SI3KM Ha TJIAHOBAHIM
Mocaji JIePKaBHOTO CIYXKOOBIS, OpaTu y4acTh y PO3IJISiAl BIANOBIAHUX IHUTaHb,
MPOBE/ICHHI TEPEBIPOK, CIYKOOBUX PO3CIIilyBaHb, & TaKOX IIJTOTOBI MPOEKTIB
HOpPMaTHUBHHUX aKTiB [9].

o HaOyTTa unHHOCTI 3akoHOM Ykpainu «Ilpo nepxkaBHy ciyxOy» Bim 10
rpyads 2015 poky icHyBalia ycTajieHa TpaJullil yXBalld PI3HUMHU CYyO’€eKTaMu
HOPMOTBOPYOiI JISTILHOCTI MiA3aKOHHUX HOPMAaTHUBHO-TIPABOBHX aKTIB 3 METOIO
BJIOCKOHAJICHHSI TIPABOBOTO PETYNIOBaHHSA (OpPMYBaHHS KaJpOBOIO pe3epBy AJIs
OKpPEMHUX BHJIB JEpPKaBHOI CIyxOH Ta/abo Kareropid mocaja JIep KaBHOI CIIYyKOH.
3okpema Oyno crBopeHo Kowmicito 3 nutanb GopMyBaHHS KaIpOBOTO PE3EpPBY Ha
KEepiBHI mocaau Jep:kaBHUX ciyx0oBuiB [10], 3aTBepmkeno IlonmoxxkeHHs mpo
KaapoBuil pe3epB aurmomaTuuHoi ciayxOu [11], Ilonoxkennsa npo QopmyBaHHS
KaJpOBOr0 pEe3epBYy Ha IMOCaau CYAJIB MICHEBUX Ta ameidiiiHux cyniB [12],
[HCTpyKIIIO Tpo TOpSAOK (QopMyBaHHS KaJpOBOrO PE3EPBY ISl  3aMIIICHHS
BaKaHTHUX I10CaJl, TPOCYBaHHSA IO CIY»XO01 Ta HaNpaBJICHHS Ha HaBYaHHS oOCi0
PSAZOBOTO 1 HAYAJILHUIIBKOTO CKJIAy B OpraHax 1 MiApO3/ijaX IUBUIBHOTO 3aXHUCTY
[13], TlonoxenHss mpo poOOTy 3 KaapOBHUM PE3EPBOM B oOpraHax IMPOKypaTypH
VYkpainu [14], Tlonoxennss npo Ilpesunentcekuii kaapoBuii pezepB «Homa emita
Hatii» [15], [lomoxeHHs: mpo mopsAok GOpMyBaHHS KaJIpOBOTO PE3EpBY HA KEPiBHI
nmocaau B MiHICTEPCTBI BHYTPIIIHIX CIIpaB YKpaiHU, HOTO TEPUTOPIAIbBHUX OpraHax
Ta migpo3ainax [16], opsmok ¢opMyBaHHS KagpOBOTO PE3€pBY Ha KEPiBHI MOCATU
HaYyaJIbHUIILKOTO ckiany B JlepkaBHIN KpUMiHaJIbHO-BUKOHABYIM CIy»K01 YKpaiHu
[17] Tomo (3a3HaY€HUt MacMB HOPMATUBHO-TIPABOBUX aKTIB BTPATUB YHHHICTH).

3ayBakuMoO, 1110 Hapa3l B CUCTEMI JIep>KaBHOI CIIy>KOU MO3UTUBHUIA MOTEHIIAN
pe3epBy KapiB OOMEKEHO BUKOPUCTOBYETHCS MPHU MPU3HAYEHHI HA OKpEMi KEpIBHI
Mocaju JIep>KaBHOI CIIy>)kKOM Ta y KOHTEKCTI BIJHOBJICHHS peajizamii (QyHKIINA
JepKaBU Ha JEOKYMOBAHUX TepUTOpisAx. Tak, HaMpHKIad, HOPMATHBHO BH3HAYCHA
nepcrnekTuBa (popMyBaHHS KaIpOBOTO PEe3EPBY Ul MPU3HAUCHHS HA KEPIBHI TTOCAIH
oci0 odilnepchbKOoro Ckiagy B opraHax 1 migposaitax Jlep:kaBHOT MPUKOPIOHHOT
cinyx0u Ykpainu [18]. A BiamosigHo no [lopsaaky peamnizaiii eKCriepuMEHTaIbHOTO
MPOEKTY ILI0JI0 CTBOPEHHS PE3EpPBY MPAIiBHUKIB JIEP:KaBHUX OPraHiB JJisi poOOTH Ha
JCOKYMOBAaHUX TEPUTOPISIX YKpaiHu, 3aTBEpKEHOro MocTaHoBoio Kalinety
MinictpiB Ykpainu Big 23 TpaBHa 2023 poky Ne 524, mpsmo mnepeabadeHO
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CTBOPEHHSI Pe3€pPBY MPAIIBHUKIB JCPKABHUX OPTaHIB I POOOTH Ha JACOKYITOBAHHUX
TepUTOpIAX YKpaiHu. MeTa CTBOpEHHS pe3epBy MHoJiArae y 3abe3neyeHHl paiOHHUX,
00JlacHMX BINCHKOBUX aJMIHICTpaIliii, BINCHKOBHX aJMIHICTpaIlli HACEJICHUX
NyHKTIB, IHIIUX JIEPKABHUX OpraHiB, SKI yTBOpPeHI a00 BIAHOBWJIM pPOOOTY Ha
JICOKYTOBAHUX TEPUTOPIIX YKpaiHu (Iep:KaBHUX OpraHiB Ha JACOKYIOBAHHUX
TEPUTOPIAX), IEPCOHAIOM JJISI TPAKTUYHOT'O BUKOHAHHS 3aBJaHb 1 QyHKIIHN JepkaBu
Ha IUX TepuTOopisx. Pe3epB GopmyeTbcs 3 rpoMaasH YKpaiHW, SKi BIAMOBIAAIOTH
BUMOTaM JI0 0ci0, SKi MPETEeHIAYITh Ha BCTYIl Ha JCPXKABHY CIIYyKOy, BU3HAYCHUM
3akonoMm Yxkpainu «IIpo mepkaBHy Ciryk0y», Ta sSIKi BUSBWIA Oa’KaHHS TMPAIIOBATH B
JepKaBHUX OpraHax Ha JCOKYNOBAaHMX TEPUTOPIAX HA MOCAAaxX P KaBHOI CITyXKOH.
[IpioputeTHe TmpaBO TPU3HAYEHHS HA TMOCAad B JIeP)KaBHUX OpraHax Ha
JICOKYIOBAHUX TEPUTOPISIX 3 UKcia 0Ci0, 3apaxoBaHUX JO Pe3epBY, MalOTh 0COOH 3
Oo(IUIHHUM CTAaTycOM BEeTepaHa BiilHM, BHYTPIIIHHO MEPEMILIEH] 0COO0H, 0CO0H, SIKI
paHile 3aiiMajiM I Mocajad, «a TaKoXK O0CoOH, K1 MAarOTh JOCBIJ pOOOTH 3 NMUTAHb
peiHTerpaiii THUMYacoBO OKYIMOBAaHUX TEPUTOPIA; OCOOM, CTOCOBHO  SIKHX
BCTAHOBJICHO (DakT mo30aBiieHHS OCOOMCTOI CBOOOAM BHACIHIJIOK 30pOiHOI arpecii
npotu YKpainw». 3apaxyBaHHs JJ0 PE3€pPBY 3/IIHCHIOETHCS Ha JOOPOBUIbHIN OCHOBI 3a
pe3ynbTaTaMu po3risiay aHkeT. [lepen NMpUMHSATTSIM PIlIEHHS NP0 NMPU3HAYCHHS
0coOu B JIepKaBHUW OpraH Ha JIEOKYMOBaHIA TEpUTOPIi CyO0’eKT mpu3HadeHHS abo
KEpPIBHUK JIEP>KaBHOI CIIYKOU B IIbOMY JE€pP>KaBHOMY OpTaHi MOXKYTb 3BEPTaTHUCS [0
JEp’)KaBHUX OpTaHiB, SKAM HAJAaHO TMPSMHANA aBTOMATH30BaHWUH JOCTYI JO
1H(OpMaIIHO-KOMYHIKAIIMHOI CUCTEMH, 1[0 MICTUTh BIJOMOCTI MpO 0cCiO,
3apaxoBaHux 10 pesepBy (Hamionanbnoi momimii, CayxOu Oe3nexku Ykpainw,
Jlep>xaBHOTO OrOpO po3ciiayBaHb, Ciy>KOU 30BHIIIHBOI PO3BIJIKH, PO3BIIYBAILHOTO
oprany MinicTepcTBa 000poHU YKpaiHuW), A1 OTpUMaHHsS 1H(opMallli, Mo € y ix
PO3MOPSIKEHHI. 3apaxyBaHHsI 0COOU /10 PE3epBY 3AIUCHIOEThCS, AKIIO 1i nmpodeciiiHa
KOMIIETEHTHICTh BIAMOBIa€ OJHOMY a00 KUJIBKOM BHU3HAYE€HUM HarpsMam poOOTH.
3rigHo 13 3arBep/keHuM [lepenmikom 10 HampsiMiB poOOTH JEpKABHUX OpPraHiB Ha
JICOKYTIOBAaHUX TEPUTOPIAX YKpaiHU BIJHECEHO aaMIHICTPATUBHE KEPIBHUIITBO,
aZMIHICTPYBaHHS Ta HAJaHHS aJAMIHICTPATUBHUX MOCIYT, OyXTayTepis, YIpaBiIiHHS
¢dbiHaHCaMH, BHYTPINIHIN ayJauT, rocmojapchki (yHKII, OepKaBHUN HArjisg Ta
KOHTPOJIb, TPAaBOBE 3a0€3MEUCHHS, PEKUMHO-CEKPETHA isUIbHICTh, YMPaBIIHHS
MIEPCOHAJIOM, JUIOBOJACTBO, KAHIETSAPis Ta apXiB, 3aKyIiBJIs, 3aM00ITaHHS KOPYIIIIii,
iH(popmarliiina 6e3neka, KOMyHiKallii Ta iHpopMaliiiiHe 3a0e3reueHHs, MoOiTi3alliiHa
MIArOTOBKAa Ta  MOOUTI3aulis, YHOpaBliHHA  1H(OpPMAaIiTHO-KOMYHIKAlIHHUMHU
CUCTEMaMH, LMBUIBHUI 3aXMCT Ta OXOpOHA Mpalll, MI>KHAPOJHE CHIBPOOITHUIITBO,
opraHizailiifie 3a0e3nedeHHs poOoTu cyay. JlepkaBa 3000B’si3aHa 3a0€3MEUUTH
npodeciiiHe HaB4aHHS OC10, 3apaxoBaHUX 10 pe3epBy. CTpaTeriyHMMH OCBITHIMH
MpiOpUTETaMU BH3HAHO HAOyTTS KOMIIETEHTHOCTEH Yy cdepi mpaBa, a Takox
MOTJIMOJICHHSI 3HaHb IIOAO0 BITHOBJICHHS 0a30BOi 1H(PPACTPYKTYpH, HAJIATOJKEHHS
JISUTBHOCTI KOMYHAQJIBHUX MIJIPUEMCTB, HaJaHHS MYyOJIYHUX TMOCIYT «y Meploj ii
MIPABOBOTO PEXUMY BOEHHOTO CTaHy, MICASIBOEHHUN MEPIOA Ta MOCTKOHQIIKTHUX
CUTYaIIisIX», BUPIIICHHS «IHITUX MATAHb 3a0€3MEYCHHS MICISIBOEHHOTO B1THOBJICHHS
Ta Po3BUTKY YKpainm» [19]. Haromocumo, 110 moioKeHHs aHajai30BaHOi TOCTAHOBH
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KaGinery MinictpiB Ykpainu Big 23 TpaBHs 2023 poxy No 524 KOHKpETHU30BaHO Y
gacTHHI (OpMYBaHHS KaJIpOBOTO pPE3€pBY TMpAIiBHUKIB JJII pOOOTH Ha
JICOKYTOBaHUX TEPUTOPISX YKpaiHu y 3akiafnax ocBity [20] Ta y cdepi coiiaibHOTO
3aXMCTy HaceyneHHs [21].

[HCTHUTYT  KampoBOoro  pe3epBy  IMAaHEHTHMM  CHUCTEMI  MICIIEBOTO
camoBpsiAyBaHHs. BinnmoBigHo a0 crarti 16 3akony VYkpainu «lIpo cioyx0y B
OopraHax MicCIeBOro camMoBpsiayBaHHs» Bifg 7 uyepBHS 2001 poxy Ne 2493-1I1
nependadeHo CTBOPEHHS 3a pIIIEHHSM OpraHy MICHEBOTO CaMOBPSAyBaHHS
KaJpOBOTO pe3epBY JUISI 3aWHATTA T0caa 1 TMPOCYBaHHS MO CIyXO0i, 0
3aTBEPIKYETHCS CIIBCHKUM, CENUIIHUM, MICBKHM TOJIOBOIO, TOJOBOIO PallOHHO,
paifoHHoi y wMicTi, obmacHOi panu. BcTaHOBIEHO, IO 0 KaJpOBOTO pPE3EPBY
3apaxoBYIOThCS OCOOM, SIKI BUSIBUJIM OakaHHS 3alHATH MOCaay B OpraHax MiCLEBOIO
CaMOBPSYBaHHS 1 MalOTh BIANOBIAHY KBaji(ikaliio Ta OCBITY ab0 3100yBarOTh ii.
3aramoM KaapoBWil pe3epB  (popmyeTbcs  3:  MOCANOBUX  OCIO  MICIIEBOTO
CaMOBPSIYBaHHS, $KI MiJBUINAIM KBadidikaiito abo MNpONIUIM CTaKyBaHHS 1
PEKOMEH/IOBaH1 aTeCTaIlIHOI0 KOMICIEI0 Ha BUIII MOCAIU; JEPKaBHUX CITYKOOBIIIB,
AKl OaxaloTh NepedTH Ha CciIyx0y B OpraHd MICHEBOTO CAaMOBPSAYBaHHS;
CHEIIaJIICTIB BUPOOHUYOI, COIIaIbHO-KYJIBTYPHOI, HAYKOBOI Ta 1HIIHUX cep, a TaKokK
BHUITYCKHUKIB HaBYAJIBHUX 3aKJIQIiB BiAMOBIAHOTO npodimro [22]. 3rigHo 3 TunoBum
nopsAKOM (OpMYyBaHHS KaJIpOBOIO PE3EPBY B OpPraHax MiICLIEBOI'O CaMOBPSATyBaHHS,
3aTBepKeHUM noctaHoBoro Kabinety MinictpiB Ykpainu Big 24 sxoBTHs 2001 poky
No 1386, Bu3HaHa HEOOXiJHICTH O00OPY NpAIIBHUKIB, SKI MarOTh MpodeciiiHi
HAaBUYKHM Ta «CHPOMOXKHI 3aIpOBA/KYBaTH  JAEMOKPATHUYHI ILIHHOCTI  IPaBOBOi
JepKaBd Ta TPOMAASHCBKOTO CYCHIIBCTBA,  BIJCTOIOBAaTH TMpaBa JIIOAUHU 1
TpPOMaJITHUHAY. Y 1IbOMY TOKYMEHTI OKpPEMO HAroJIOIIEHO Ha BiJICYTHOCTI KaJIpOBOTO
pe3epBy Ha BUOOpHI MOCaM, MOKJIMBOCTI MPUIIMHEHHS NepeOyBaHHs MpalliBHUKA Y
KaJIpOBOMY pe3€pBi «3 HOTO BJIACHOI 1HIIIATHBU 200 32 BMOTHBOBAHOIO MPOIO3HUIIIEI0
KEepIBHUKa», a TaKOXk 3aKpIMJIEHO pUMAaT MpaBa 0COOM 3a HASIBHOCTI PIBHUX JaHHUX
3aMillyBaTH IpU MPOBEAECHHI KOHKYPCY BaKaHTHY MOcaidy, 10 KaApOBOro pe3epBy Ha
aKy ii Oyso 3apaxoBano [23].

[TpaBoBuii anroputM (QopmMyBaHHS KaJpOBOIO PE3EPBY B OpraHax MiCIIEBOTO
CaMOBPSIYBaHHS CYTTEBO HOBEI30BaHO. 3rigHO 31 crarTeto 35 3akoHy YKpainu
«IIpo cayx0y B opraHax MiCIIEBOTO caMOBpsiyBaHHs» Bif 2 TpaBHs 2023 poky No
3077-1X (Habupae YMHHOCTI Yepe3 IIICTh MICSIIIB 3 JAHS HOro omyOIiKyBaHHs, ajie HE
paHille HDXK Yepe3 ILIICTh MICSIIB 3 JHS NPUIIMHEHHS a00 CKacyBaHHS BOEHHOIO
cTaHy B YKpaiHi) BU3HAYEHO, 1110 3apaxoBaHl JI0 KaJpOBOrO pe3epBY KaHIAUIATH Ha
Mocajay CIY>KOOBIIIB MICIICBOTO CaMOBPSIIYBaHHS «MarOTh BIJKJIaJCHE NpaBO Ha
3aMHATTS MOCagud B OpraHi MICIEBOrO caMmoBpsayBaHHs». Kanaumatu OynyTh
3apaxoBYBaTHUCS J0 KaIpOBOTO PE3EPBY CTPOKOM Ha OJIMH PIK 3 THS BUHUKHEHHS Y
ocoOM BIJKJIAICHOTO TIpaBa Ha 3alHATTS TOCAAM CIYKOOBIS  MICIIEBOTO
camoBpsinyBanHs. [lepenbaueno, mo mixg vyac nepeOyBaHHS y KaJpOBOMY pe3epBi
KaHJIUAAT 3a PIIICHHSAM KepIBHHUKA CITYy>KOM MOKe OyTH MpU3HAYEHUH 3a H10ro 3ro/1010
Ha pIBHO3HAUHy a00 HIDKYY I[OCaJy B OpraHi MICIIEBOIO CaMOBPSIyBaHHS 3
ypaxyBaHHSM HOTO MpodeciitHOi KOMIMETEHTHOCTI [24].
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BucnoBku. Kaaposuii pesepB 3a0e3nedye CTalIuid pPO3BUTOK IHCTUTYLIT 3
ypaxyBaHHSIM JOMIHAHT ITyOJIYHOTO aJMIHICTPYBaHHS, TMOKA3HUKIB OHOBJICHHS
MaTepiaibHUX 1 HeMaTepialbHUX aKTHUBIB, TUHAMIKH SKICHUX Ta KUIBKICHMX 3MIH Y
KaJjpoBoMy Kopiiyci. DopMyBaHHS KaJ[pOBOTO pPE3epBY € KOMILIEKCOM 3aXO/IiB,
CIIpSIMOBAaHUX Ha MIABUINEHHS PIBHSA IHTEJICKTyaldbHOI Ta (YHKIIOHAIBHOT
CIIPOMOJKHOCT1 1HCTUTYII SIKICHO BHKOHYBAaTH CTaTyTHI 3aBAaHHA. Jlo yxBaiu
yuHHOro 3akoHy Ykpainu «IIpo nepkaBHy ciykOy» y BITUM3HSIHIA JIOKTpPHUHI
myOJII4HO1 CITy’KOM Ta HOPMOTBOPUIM JiSIBHOCTI CyO’€KTIB IMyOIiyHOI aaMiHICTparii
ocobnmuBa yBara mpuauUIacs (OpPMYyBaHHIO KaJpOBOTO pE3epBYy SK J11€BOTO
THCTPYMEHTY KaJpOBOTO MEHEKMEHTY. 3alpOBa/KEHHS KOHKYPCHOTO BiOOpYy Ha
nocaau Jep>KaBHOT CIyXOH OO ’€KTUBHO 3yMOBHJIO OOMEXEHE BUKOPHCTAHHS
MO3UTHUBHOTO PECYpPCy KaJpPOBOTO PE3EpBY MM ACPKABHOI CIyKOH, y MepIry 4epry
JUISL  3aMIIEHHS [0cajJ MpAaliBHUKIB JEp>KaBHUX OPraHiB Ha JEOKYNOBaHHUX
teputopiax. Hapasi 30epiraerbcsi HEOOXIAHICTH 3alpOBAKEHHS Y CHCTEMI
JIEp>KaBHOI CITYOM IHCTUTYTY KaJIpOBOTO/KaHIUATChKOTO pe3epBy. [Ipu BupimieHHi
i€l mpoOIeMu HEeoOX1AHO 3a0€3MEeYUTH TapMOHI3AIII0 BiAMOBIIHOT HOPMU 3aKOHY
VYkpainu «Ipo nepxaBHy cinyx0y» 3 mosnoxeHHsMHu 3akoHy Ykpainu «IIpo ciyxOy
B OpraHax MICIIEBOIO CcaMOBpsAyBaHHs» Bi 2 TpaBHsS 2023 poky, Jie MOpsMO
nepenbaueHo  (QopMyBaHHS KaApOBOTO pe3epBy. Takuil MmiaxiJ COPUATHME
BUKOPUCTAHHIO TMpo(ecifHOro TMOTEHIllaly KaHAWAATIB Ha MOcaau Jep>KaBHOI
CIIyO0H, SIKI YCHIIIHO MNPOMIUIA BCl €Talmu OLIHIOBAHHS MiJ 4Yac KOHKYPCHOTO
B1100pY, OJTHAK HE OOpaHi MePEMOKISIMU KOHKYPCY.
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PROTECTION OF HUMAN RIGHTS BY PUBLIC ADMINISTRATION
AND INSTITUTIONS OF CIVIL SOCIETY IN MODERN CONDITIONS
THE ROLE OF THE HEALTH ADMINISTRATION IN PROVIDING
MEDICAL CARE IN NATURAL CALAMITIES, ACCIDENTS AND
DISASTERS

Protection in case of disaster

The increasing frequency of natural disasters caused by climate change,
disasters of human intervention - terrorist acts, industrial accidents, transport
accidents, migration of large masses of people require increased attention to disaster
situations and their management, including the management of medical provision.

The World Health Organization has adopted the unifying term disaster (in
calamity, catastrophe, misfortune, doom). disaster is defined as a sudden event.
Accompanied by severe consequences, casualties, injuries, destruction and damage
causing losses that require immediate containment and emergency rescue and
recovery activities on a large scale.
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Disaster-related activities are multifaceted. Prevention is an essential part of
these activities. Disasters are unpredictable, requiring authorities as well as the
population to be ready to respond in case that such an event occurs with adverse and
severe consequences. Different services, authorities, specialists are needed to prevent
the consequences of the disaster. Medical provision is part of the overall action to
protect the population.

Bulgaria has a Disaster Protection Act (DPA), adopted at the end of 2006. The
DPA regulates the social relations in connection with the ways to ensure protection of
the life and health of the population, of the environment and of property in events of
disaster.

The law defines disaster as a significant disruption of the normal functioning of
society, caused by natural phenomena and/or man-made, leading to negative
consequences for the life and the health of the population, property, economy and the
environment and which the capacity of the system of activities for routine protection
of society would be insufficient to prevent, bring under control and overcome.
Disaster protection shall be provided at national, regional and municipal level. The
executive authorities, as well as business entities organise disaster protection in
accordance with the functions, and requirements of the law.

The fundamental principles of disaster protection are the right of each person to
protection, priority of human life rescue activities over other protection activities,
public character of any information regarding disaster risks and regarding executive
authorities activities, aimed at disaster protection, priority of preventive measures
while ensuring protection, specified responsibilities for implementation of protection
measures, phased provision of forces and resources for the needs of protection.
Disaster protection can be performed by means of conduct of preventive activities,
conduct of activities for disaster preparedness and response, relief and recovery,
appropriation of resources, providing and receipt of relief.

The activities for protection in the event of threat or of occurrence of disasters
are warning, implementation of emergency measures for mitigation of the impact,
notification, rescue operations, providing medical assistance in emergency situations,
initial psychological counselling to disaster victims and to rescue teams, bringing
under control and elimination of environmental incidents, protection against
explosives and ammunition, search and rescue operations, radiation, chemical and
biological protection in accidents involving hazardous substances and materials and
protection from nuclear, chemical and biological weapons, containment and
extinguishing of fires, temporary relocation, evacuation, sheltering and supply of
individual protection means, performance of emergency repair and recovery works,
limitation of the spread and elimination of epidemic outbreaks, epidemics and
epizootics of contagious and parasitic diseases and other operations related to
protection. Theses activities can be carried out by the integrated rescue system,
which includes structures of ministries and agencies, municipalities, business entities,
emergency medical care centers, other medical and health establishments, regardless
of their ownership, non-profit legal persons, including voluntary formations and the
armed forces.

Medical Insurance in case of a disaster
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Medical provision of the population as part of disaster protection activities is
subject to general principles, while at the same time there are certain specificities
related to the complex nature of medical activities and the structures that provide
them. In the Bulgarian legislation there is no legal definition of the term "medical
provision"”, but in the context under consideration it should be understood as a
complex of interrelated organisational, medical, evacuation and hygiene-anti-
epidemic measures to preserve the life and health of the population in crises, disasters
and accidents.

The basic legal framework, although rather sparse, of medical care in natural
calamities, accidents and disasters is contained in Art. 114 - 116 of the Health Act.
Under the Act The management, organisation and provision of resources for medical
care in these situations is performed by the Minister of Health, the Chief State Health
Inspector, the director of National Center of Radiobiology and Radiation Protection,
the directors of Regional health inspectorates (RHI), medical treatment and health
care facilities. Theses authorities carry out the medical care activities in disasters in
close cooperation with the central and local government authorities, the Ministry of
the Interior, non-governmental organisations and the Bulgarian Red Cross Society.
Healthcare in natural calamities, accidents and disasters shall be financed from the
state budget.

Under the Disaster Protection Act, the National Disaster Plan has been adopted.
According to this plan, the Minister of Health carries out forecasting and assessment
of the general and medical situation arising as a result of disasters of different types,
nature. It prepares the health and medical facilities and medical teams for disaster
response, and creates an organisation for the medical provision of the population in
the respective district/municipality by planning the activities of the subordinate
structures.

The Minister of Health has the duty to establish and maintain a system for
notifying the Ministry of Health and its local structures in the event of disasters, and
to maintain a system for medical provision to the population in the event of a
radiation emergency.

The Minister of Health develops plans for medical care in natural calamities,
accidents and disasters, which shall be subject to approval by the Council of
Ministers. On the basis of the action plans the authorities involved in disaster
protection create the necessary conditions for medical triage, primary processing,
treatment, rehabilitation and medical expert activities for the victims, set up and train
management bodies and medical teams, ensure the protection of hospitalised patients
and medical staff against external factors, organise and carry out anti-epidemic and
sanitary activities and control in the affected areas, establish resource stock for
medical activities and organise the continuous training of medical specialists and the
population in the field of medical care in natural calamities, accidents and disasters.

At the district level (Bulgaria has 28 districts) the health system is managed by
the Regional Health Inspectorates. The Regional health inspectorate, as a territorial
body of the Ministry of Health, coordinates the activities for medical aid provision on
regional level (1). Among other activities RHI plans and organises healthcare
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activities in the event of natural calamities, accidents or disasters, as well as creation
of wartime plan for the territory of the respective region.

A board for medical care in natural calamities, accidents and disasters shall be
set up under the RHI director. The board include one representative of the RHI, the
directors of medical treatment facilities for in-patient health care and the centre for
emergency medical care, representatives of the regional administration and
municipalities in the respective region. The board adopt the regional action plans and
the training programmes for medical teams operating in natural calamities, accidents
and disasters.

Disaster medical management is a complex activity of health administrations - at
national and district level - to assess the medical situation, make management
decisions and lead medical forces and assets in conducting rescue activities. The
existence of a prepared health management system in disaster situations plays a
crucial role in achieving high efficiency in the activities of medical forces and means
(teams, formations and medical institutions) in the medical provision of the
population in the complex operating conditions, mass casualties and shortage of
medical resources.

Conclusion

Medical provision to the population in disasters involves various activities.
Performing medical reconnaissance; arranging of the provision of timely first aid at
the scene of the casualty. The injured are evacuated from the disaster site for
appropriate medical care and subsequent treatment in medical facilities. The
necessary set of hygiene and anti-epidemic measures should also be carried out.

Providing medical care in a crisis situation requires continuous management,
coordination and redirection for the most appropriate use of the health system's forces
and resources. Proper planning and organisation of these tasks is a prerequisite for
providing the optimum amount of medical care to the largest number of casualties in
a short time.

Saving as many people as possible is the goal of the planned and ongoing
activities. The responsibilities of the health administrations are regulated at national,
regional and municipal level, and the obligations of the medical care providers in the
crisis area or outside it are defined. Interaction between the different health
administrations, health facilities and medical teams is a fundamental principle to
guarantee the provision of medical assistance in the event of a disaster.
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KOJIABOPAIIIOHI3M. OPTAHIBAIIIMHO-IIPABOBI 3ACAJIU TA
INCUXOJOI'TYHI ITIEPEAYMOBH

Anomauyia. B ymosax nosHomacumabHOI pociticbKoi iHmepsenyii sasuuje
Ko1abopayiuHoi 0ianbHOCMI HAOYI0 306CIM THWMUX CEHCI8 ma nompeodye 0emanibHO20
MmeopemuKo-npaso8o2o ma NCUxon02iuno2o 0ocnioxcenus. B uacu [pyeoi Ceimogoi
Bitinu xonabopayionizm 0y8 amanocom iHozemHo2o nouamms 3paonuymea [1]. 3
MOYKU 30pY NCUXOJI021i, KONaOOpayioHism mae bazamo 8iOMIHKI8, Npos6ie ma NPUYUH
C8020 BUHUKHEHHS, WO Maoms Oymu eauboKo 00CII0NHCEHI HAYKOBYAMU, 3A0]s1 Oilblu
npasunvhoi ougepenyiayii ma keanigikayii HeNpaBOMIpHUX ma WKIOAUBUX Oill, U0
MOJCYMb  CMAHOBUMU  3A2P03y HAYIOHANbHIU Oe3neyi 6 ymogax 30polH020
KOH@uikmy. 3 iHwoeo 00Ky, npaguibHe pPO3YMIHHA HPUYUH KOIADOPAYIUHOT
OislibHOCMI ma  YHIQIKoBaHa MepMIHON02IA [ NPAKMUKA 3ACMOCYBAHHSA HOPM
3AKOHO0ABCMBA MOJNCYMb 3aN00iemu  8UNAOKAM HE0OSPYHMOBAHO020 0OMEHCEeHHs.
npas ma c800600 NOOUHU MA 2POMAOSTHUHA 8 YKpaiHi.

Knwuoei cnosa. konabopayis;, ncuxonocia Koaabopayii;, KpUMIiHAIbHULU
KOOeKC, 0epaicasta 3paoa,; npasa JoOUuHuU.

®paniy3bke «Collaboration» y By3bKOMY pO3yMIHHI — IIE€ «CHIBPOOITHULITBOY.
A B MIHUPOKOMY, 1I€¥ TEPMIH CY4aCHOTO MOJITUYHOTO CIOBHHKA 3aCTOCOBYETHCS, SIK
BU3HAYCHHS CITIBIpAIll HACEJIEHHS 3 BOPOTOM B 1HTEpecax BOpOra Ha IIKOJY caMiid
JIep>KaBi UM ii COr03HUKAM. SICKpaBUMHM i1CTOPUYHUMH MPHUKIIAIAMU TAKOI JISITLHOCTI €
CHIBpOOITHUIITBO (PpaHITY3iB 13 HIMEIBKOIO BJIaN0I0 Yy mepioa okymamii ®paniii y
xo/i1 JIpyroi cBiTOBOI BiliHK. X04a iCTOpIi BiIOMI 1 BUNIQAKK TOOPOBIIBHOI CITIBIpaIli
JIAHIIB, HOPBEXKIIIB, TaTap, OUIOPYCIB, YKpAiHIIIB, POCISH Ta IHIIUX HAPOJIB — 3
HIMIISIMU 32 YMOB OKYyTaIlil OCTaHHIMU 1XHiX KpaiH. ToMy B HayIli 4acTO pO3pi3HAIOThH
KOJIA0OpaIlioHi3M 1  KOOomepyBaHHA  (BUMyIIEHUM  KojabopaiiioHizm)  [2].
KoonepyBaHHs BiIpI3HIETHCS THUM, IO 1I€ BUMYIIEHA MOBEIHKA 3 OOKY MICUEBOIO
HACEJICHHS 337151 BIDKMBAHHSI UM 3a0€3MeUeHHsT 0a30BUX MOTPEO.

HopmaTtuBHO-1paBoBe MIATPYHTS MPABOBOTO PETYJIIOBAHHS KOJIa00paliioHi3My
CTaHOBJISITH €BpoOIelicbka KOHBEHITISI MPO 3aXUCT IpaB JIFOJIWHK Ta OCHOBOIIOJIOXKHI
cBoOOM, cymoBa MpakTUKa €BPOMEHCHKOTO Cyay 3 TpaB IJOIWHHU, Pe3omrorris
ITapnamentcrkoi Acam6iei Pagu €Bpor 1096 (1996) npo 3axoau moa0 Mo 0IaHHS
HACMIJIKIB MHHYJIUX KOMYHICTUYHMX TOTAJIITApHUX CcHUCTeM, Ta Pe3zomiomis
1481(2006) npo HeOoOXiAHICTH MIKHAPOAHOTO 3aCyIKEHHS 3JI0YMHIB TOTAIITAPHHUX
KoMyHicTUYHUX pexkuMiB. Y Peszomtonii [IAPE 1096(1996) naBeneHo nocunaHHs Ha
«KepiBHi pexomeHaanii 3 3abe3meueHHs] BIAMOBIIHOCTI 3aKOHIB MPO JIOCTPAIlo Ta
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aJIMIHICTpaTUBHUX 3axOJ(IB BHMOTaM JEpXKaBH, 3aCHOBAHOI Ha MPUHLUII
BEpXOBEHCTBa mpaBay, JKeneBcbka Koueniis 1929 poky Ilpo moBomxkeHHS 3
BilicbKOBOMOJIOHEHUMH, 1949 poky Ta ['aaspka koHBeHIlis 1907 poky IIpo 3akoHu i
3BUYal BIMHU.

HaiinommpeHimuM B HayIll MOXXHa BBaXkaTW MIJAX1J, SKUH PO3TIIsAIAE SBUIIE
KoabopallioHi3My B SKOCTI 3BUYAaWHOI TaKTHKW BI)KMBAHHS [UJI1 HACEJIEHHS
okymoBaHoi TepuTopii [3]. Xoua, BapTO BiAMEKOBYBAaTH M CBIJIOME aKTHUBHE
COpPUSHHA BOPOKMM IHCTUTYLISIM Ta OpraHaM BIaAW KpaiHH-arpecopa, o
CIpsIMOBaHE HAa OTPUMAaHHS BUTOIM Ta Ma€ HA METI 3aMOMISIHHS IIKOIU CEKTOPY
HaIlllOHAJIBHOI Oe3reku Ta oO0opoHU. BiacHe, numie Taki JisSHHA, SKi 1 MAlOTh OyTH
KpUMiHATI30BaH1 3aKOHOJJaBCTBOM.

3aciyroByrorb Ha yBary mnorisinu A. IlpyciHa, skuil BBaxae, 1O MiA
KOJ1ab0opaiioHa1i3MOM HEOOX1/IHO BBaKaTH HE Oynb-1110, a MPsIME CIIBPOOITHULITBO 3
OKyIaHTaMH Ha OCHOBI CIUIBHOCTI SKUX-HEOY/b 17I€0JIOTIYHUX TOIJISAIB, TOOTO, SK
e Oyno y (paHIly3bKuX BIIIUCTIB a00 OCNBrMCBKUX PEKCHUCTIB, a00 SK IIe
B1I0yBaJIOCh 13 XOPBAaTCHKUMH yCTaIllaMU ¥ CIIOBallbKUMU TIIHKOBIsIMU [4]. Takox,
4acTO B HayIll 3yCTPIYAEThCA JyMKa Mpo Te, W0 KojabopallioHizMm Tpeda
nudepeHIlioBaTH, SIK TOH, 10 mependavyae moOyTOBY KOOMepalliio, sika HE Ma€ Ha
METI 3aBJIaTU IIKOJU CEKTOPY Oe3neKku Ta 00OpOHH, a JIMIIE nepeadadae BUKUBAHHS
B YMOBax OKyIamii Ta BIMCHKOBO-TIOJITUYHUM, SKE BXKE MOXE PO3IIISIATUCA SK
PI3HOBUJ [I€pP’KaBHOI 3paJM, OCKIIBKM HANpPSAMY 3arpoXKy€ CEKTOpy Oe3MeKH Ta
oboponu kpainu. [Ipu upoMmy ¢dopM Ta BHUIIB MNPOSBY KOJAOOPAIIOHIZMY ICHYE
0e3miy, [0 NOpYylIIye NUTAaHHA MPO MOXIMBICTb ICHYBaHHS PI3HOMAaHITHHX
OCOOJIMBUX  1HAWBIAyaJdbHUX TICUXOJOTIYHMX, 1J€OJIOTIYHUX, TMOJITUYHUX Ta
€KOHOMIYHMX MOTHUBALIN 711 BUOOpPY Ti€i a00 1HIIOI (hopmMu CiBpOOITHULITBA.

3BaXKalouyM Ha Te, IMI0 y 3B’SI3Ky 13 IOBHOMACIITA0OHUM BTOPTHEHHSIM
Pociticekoi @eneparii B Yipainy y 2022 p. Kpuminansauit Konexc Ykpainu 0yno
nomoBHeHo ctaTtTero «Komaboparmiitna mismbHICTE» (1. 111-1 KKVY) [5], BuHUHKae
MOJABIMHUN 1HTEpEC J0 BHUBYCHHS OpPraHi3alliiHO-TIPABOBUX Ta TCUXOJIOTIYHUX
acriekTiB  Kojlaboparii.  Amke, 1mo0M  3MEHIIUTH  TPOSIBU  CBIJIOMOTO
KoJabopaIioHiaMy, SKUM IACHO MOXKE HECTH MpsMYy 3arpo3y YKpaiHi, BapTo
3pO3yMITH TPUYUHHU TaKOl TMOBEAIHKA Ta MPABWIbHO KBadiiKyBaTH Taki [ii, HE
MIPOBOKYIOYH I11€ OUTBIITY XBIITIO KOJIA0OPAIliOHI3MY Ta cab0TaXKy cepe/l HaceIeHHS.

Crarras 111-1 “KonabopariiiHa JisfIbHICTE BKJIIOYA€ BEJIUKY KIUIbKICTh
CKJIJIB KpUMIHAJIBHUX MPABOMOPYIIEHb HIOJI0 CIIBIpAIl 3 JAEP’KABOIO-arpecopoM.
[Io cyri ue pi3HI CKJIagu KpUMIHAJIBHHMX TMPABOMOPYIIEHb, XO4ya JesAKl 3 HHX,
KOHKYPYIOTh M1 cO00I0 Ta, Ha Hally AyMKY, AyomtoroTh cT. 111 KKVY.

Ve B mepun ani aii HoBoi ctatti 111-1 KK, 3a moBimomieHHsMH B Tpeci,
OyJu 3apeecTpoBaHi MPOBaHKEHHS 3a haKTaMU YUYMHEHHS 1IMX 3JI0YHHIB.

HacmpaBni, Ykpaina, Bxke micinsa 2014 p. moTpeOyBaiia BU3HAHHS OKPEMHUX
BU/IIB KOIa0OpaliiHOI MISIbHOCTI HE3aKOHHUMU Ha PiBHI KPUMIHATBHOTO 3aKOHY.

3a 3aragbHUM BU3HAYEHHSM, KOJIAOOPAHT CIIBIPALIIOE 3 OKYIALIHHOIO BIaI0I0
Ha IIKOJAY BJACHIM KpaiHi. 3 ypaxyBaHHSIM TOTO, IO JO CTaTTi 3a Jep>KaBHY 3paay
BHOCWJIUCh 3MiHHU, PO3MIUPIOIOYN CKJIaJa 3J0YMHY, 3apa3 BUHHUKAIOTH IOPUINKO-
MPaBOBI TPYIHOII, SIKI 3aBAKAIOTh YITKO PO3MEXKYBAaTH IIl JBAa BUIW 3JIOYHMHHOI
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AismbHOCTI. OCHOBHOIO XapakTEPHOIO BIAMIHHICTIO MOXHa BBaXXaTd Te, IO
KoJ1abopalliifHi Jii BUMHSIIOTHCS 0COO0I0 BXKE B YMOBAX 3/IIMCHEHOT OKYyIaIIii.

[{ikaBo, 1m0 Cy0’€KTMBHA CTOPOHA BKA3aHOIO 3JI0YMHY, XapaKTEPHU3yeEThCS
OpsSAMUM ab0 HENpPSMHUM YMHUCJIOM, TOOTO cy0’eKT a00 3HaB 1 XOTIB HaCTaHHS
HEraTUBHHMX HACJIJIKIB, a00 HE 3HaB, ajic MaB IMepe0ayaTy Taki HACIiIKH.

VY pani ckiadiB KpUMIHAJIBHHUX MpaBomnopyiieHs 3a 4. 2, 5, 7 cr. 111-1 KK
BXJIMBE 3HAUYCHHS Ma€ TOOPOBUIBHICT (SKIIO 0co0a 311MCHIOBaIA BIAMOBIIHI 111 HE
I0OpPOBLIBHO, a MiA MpuUMycoM (Oaiiayke sIKUM), CKJIaJ MPaBONOPYIIEHHS Mae OyTu
BiACcyTHIN). Ha wHamy nymKy, m0OpOBUIBHICT i dYac KBamiikaiii AaHOTO
MIPaBOTIOPYIICHHSI Ma€ BUpiMaibHe 3HadeHHS. OCKUIbKH, SKIIO KojabopartiiHi mii
3MIMCHIOBAJIUCS MM THCKOM, NPHMYCOBO, TO TOMiI 0co0a CTae HE CyO €KTOM
MIPABOIIOPYIICHHS, a BXKE JKEPTBOIO il JepkaBu-arpecopa. Tak camo i1 ymucen s
JAHOTO BHJy TPABOMOPYIICHHS Ma€ OyTH JHINE NPSIMHH, OCKUTPKA B JaHOMY
BUITAJIKY, JIFOJAMHI, a 0COOJIUBO, HEMOBHOJITHROMY, SIKI 4aCTO CTAlOTh 1HCTPYMEHTOM
3MIOYMHHUX i OKyMHaIriiiHOi BJaJd, CKIAJHO Mepen0aYuTH HETAaTHUBHI CYCHIJIBHO
3HaUMMi Hacmigkd. [, 3po3yMmiusio, Mo B y MOBax BiliHH, OyAb sKi J1i MOXYTb
MPU3BECTH JI0 HETaTMBHUX HACIIJKIB, 110 HIBEJIIOE BAXKJIUBICTh O3HAKHU CB1JOMOTO
MPUINYCKaHHS HEraTUBHUX  HacmiakiB. Takox BapTo  BIAMITUTH, 1O Y
MpaBOMOPYIIHUKA Mae OyTH OOOB’A3KOBO HasiBHA METa, MPUYOMY BOHA Mae
BUPAXATUCSI y CBIJIOMOMY 3alOAisHHI IIKOJAM CEKTOPY HAIIOHAIBbHOI O€3MeKH Ta
000pOHH, 1 Y JAaHOMY BUIMAJIKy, BOHA MAa€ MaTU BUPIIIaIbHE KBATI(IKyIOUe 3HAUCHHS.

BaxnuBuMm 1711 3a0€3ME€UEHHs CNPaBEIMBOTO NPaBOCYIJsS Ta peajizalii
MPUHIMITY BEPXOBEHCTBA IpaBa, BU3HAUYMTH, IO MYOJIIUHI 3alepeyeHHs 1 3aKIUKU
I0JI0 3[1MCHEHHs arpecii mpoTh YKpaiHM Ta MyONiYHHX 3amnepeyeHb 30pOoiHOi
arpecii npotu Ykpainu, MatoTb OyTu 4iTkO okpeciieHi 3akoHoM (4.l.ct.111 KK). B
IHIIOMY BHMNAAKy, BUIbHE TpakTyBaHHs yactuHu 1 cr.111-1 KK VYkpainu moxe
MOPOJUTH TEPEKPYUYBaHHS 3MICTY BUCIOBIIIOBAHb 3 METOIO MyOJIIYHOTO IIbKYyBaHHS
Ta HECAHKI[IOHOBAHOI PO3MpaBH, a B pe3yiabTaTi MpH3BeaAe O JIKBigamii
JEMOKpPATUYHUX IHCTUTYTIB 1 BCTAHOBJICHHS BOEHHOI JNUKTATypH, IO BIUIMHE Ha
pIBEHBb JIOBIpM HACEJICHHS JIO0 IHCTUTYTIB BJIAJM Ta BHUKJIWYE Ie OUIBIIY XBHIIO
HEBJIOBOJICHHSI JICPXKABHOIO TOJITUKOI, 1 B PE3yJbTaTi MpU3BEAE 1O MacOBOTO
KoJaboparioHizMy, caboTaxy Ta Je3epTUpCcTBa. Takox BapTo B 3aKOHI JIeTalizyBaTu
nyONmiyHUN ~ XapakTep TakuxX 3akiaukiB. OCKigbKH ICHYIOYe (OPMYITFOBAHHS
00’€KTHBHOI CTOPOHHM 3JIOUMHY BUKJIUKAE MUTaHHA. Yn Oyje, HapuKiIaa, BBaKATHCS
myOJIIYHUM 3aKJIMKOM Pa30BUH MOCT y COLIAIbHUX MEPEXax, /€ JI0JIMHA BUCIOBIIIOE
CBOIO JYMKY III0JI0 BOEHHO-TIOJITUYHOI CUTYallil B KpaiHi? Yu BBakaeTbcs Mepenoct
nyOJiyHO AO0CTynHOI 1H(popMallii, sika BxKe omyOiiKoBaHa B O(PIUIMHUX IKeperax,
MPOSIBOM KOJ1a0OpallioHi3My, HaBiTh, AKIIO BOHA 1 MICTUTh fKYCh 1H(OpMaIliio
BOEHHO-TIOIITUYHOTO XapakTepy?

Jlo Toro K, CKJaJ JAHHOTO KPUMIHAJIBHOTO MPABOTIOPYIICHHS 00OB’SI3KOBO
Mae OyTH MaTeplajibHUM, a He (pOpMasbHUM, SIK 3apa3 BCTAaHOBJIEHO HOpMoOIo. JlaHe
TISTHHA Ma€ TATHYTH 3a COOOI0 IIKIJIMBI Ta CYCHUTBbHO-HEOE3MEeUHI HACHiJIKH, SKi
MalTh BUPAXATHCS B peabHUX BTPATaX CEKTOpPYy Oe3meku Ta O00OpOHH, OCKIIBKU
dbopManbHUI CKJIaJ 37I0UYMHY JTOMYyCKae (PPUBOJIBHICTD y TPAKTYBaHHI 1i€i MPaBOBOi
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HopMu. HarioHanpHe 3aKOHOJABCTBO Ha IEH Yac HE MICTUTh OKPEMO BHU3HAYEHOTO
TepPMiIHY «KoJjlabopalliiHa JIsUTBHICTB», IO YCKJIAJHIOE, a TOACKyId, U
YHEMOXJIMBJIIOE ~ TIpaBWJIbHY  KBamidikaiiio  Takoro  JigHHA.  HediTkicTh
dbopmymtoBanb, yTpyAaHeHe po3mexyBaHHs 13 cr. 111 KK Vkpainu, HeBipHO
BU3HAYEHI €JIEMEHTU CKJIaJy 3JI0YMHY CIPUSIOTH HENMpPaBWIbHINA MPaBO30CTOCOBHIN
NPaKTUIl Ta CTBOPIOIOTH 3arpo3y ICHYBaHHS JIE€MOKpPAaTUYHUM LIHHOCTAM. Baprto
BU3HATH, 110 ICHYE PSJ COLIATBHO-TICUXOJOTIYHUX TMPUYMH KOJIabopallioHi3My B
YMOBax ChOTOJICHHS. Tak, HampUKIaJ, CYTT€BUU MPOIIAPOK KOJIAOOPAIIOHICTIB
MOXYTh CKJIQJaTH >XKIHKH, SKI 32 CBO€IO MPUPOOI0 € OUIbII IHTPOBEPCIMHUMHU Ta
OpIEHTOBAaHUMHU Ha MHpPHE, CIIOKIWHE >KUTTS, a HE Ha KUTTSI B yMOBax BiHU. B HHX
MIPOSIBISIETHCS MATEPUHCHKUHN 1HCTUHKT, SIKUM JUKTYE M IMOBEIIHKY BH)KUBAHHS, IO
Ounbllie CIpsSAMOBAHA HA MPUCTOCYBAaHHS /0 YMOB OKyHalli, YAM JI0 BIJIKPUTOIO
NpOTUCTOSIHHA. lle oaHAa 13 MCUXOJOrIYHUX HPUYMH MIJCBIIOMOTO HENPUNHATTA
30poitHOr0 KOHQIIKTY, 32 TPUHITUIIOM: «Kpallle MOTaHUK MHUp, HIXK XOpOoIlla BiiiHaY.
[lo-npyre, iCHye pPU3UK Cepell TPOMAJIIH MOXUJIOro BIKY, Kl HE CIPUHUMAIOTH IO
BIfiHY SK CBOIO, 1J€OJIOTIYHO 3aJUIIAIOYUCh 13 CTAPUMHU YCTOSMH KOJHUIIIHBOTO
Pansucekoro Corosy, nepueniist Pagsacskoro Coro3y Ta TUX CYCHUIBHO-TIPABOBUX
BIIHOCHHAX € 3BUYHUM Ta HOPMAJbHHUM SIBUIIEM, SK 1 JAPYKHI BIJHOCHHU MIXK
YKpaiHCBKUM Ta POCIMCHKMM HapoJoM. Taka IMCHUXOJIOTIYHA PUTIIHICTh CTapIIOro
MOKOJIHHS YKpaiHW CTBOPIOE CHUTYaIlilo, B SIKIiH BOHU HE PO3AUIAIOTH POCISH Ta
YKpaiHLIB Ha Y4yXUX 1 CBOIX. SICKpaBUM IPHUKJIAJOM TaKOi CHTyalli MOXHa Ha3BaTH
BUMMAJOK 13 OOBMHYBaY€HMM Yy  KoJlabopaliiHIi  JIAJIbHOCTI  82-pIUHHUM
rpoMmaasinuHoM JKutomupa - UepuumoBum. Cyn oOpaB OOBHHYBAYE€HOMY CYBOPY
MIpy MOKapaHHs, HE3BAYKAIOUM HA MOXWIMKA BiIKk OOBUHYBAY€HOTO 1 T€, 110 KOTro [1i HEe
MIPU3BEJIM 10 HETATUBHUX CYCHIJIbHUX HACHIAKIB Ta HE Oy OOTsKEH1 JOJaTKOBUMHU
obcTaBuHaMH [6].

Baprto 3a3HaunTy, mo oOMeXeHHS IpaB 1 cBOOO JIIOJAWHHU 1 TpOMajJsIHUHA B
VYkpaini y 3B’S3Ky 13 BBEICHSM BOEHHOTO CTaHy, CIPOBOKYBAJIW XBHUIIIO
HEBJIOBOJICHHSI CEpe/l HaCceJICHHs, J¢ KojadopalliiiHa JisIbHICTh BOAYAETHCS JICSIKUM
rpoMajsiHaM BHUIIPABJIaHUM aKTOM OOpOTHOM TMPOTH ik JepKaBHOI BJau.
BiamoBimHO 10 CTaTUCTUYHUX [aHWX, JOBipa A0 ypsay 3 modatky 2022 poky
sau3miacs 3 52% no 26%, senosipa 3pocina 3 19% no 44%, a no Ilpesugenrta popipa
sHu3miIack 13 84% o 62% [7]. ToOTO, MOTEHIIMNHO, KUIBKICTh KOJabopariiHux
BUMAJKIB MOYKE KOPEJIFOBATH 13 PIBHEM JOBIPH JI0 YUHHOI BJIA]IH.

OOrpyHTOBYIOUM BHCHOBOK, MOEMO CKa3zaTH, IO OpraHizarifHO-TIpaBOBi
3acaJy 3aCTOCYBaHHS CaHKIIA 3a BUYEHHS KOJAOOpaIiiHOI JISUIBHOCTI MaloTh
BpaxOBYBaTH W TOMEPEKATH TICUXOJIOTIYHI NMPUYMHU TaKOi MISUIBHOCTI, B TOMY
YHUCIi, BKJIIOYATH TCHUXOJIOTIYHY NpodUIaKTUKy poOoTy 13 HaceneHHsM. Ctae
3pO3yMIJIUM, IO TICHUXOJOTO-PaBoBUM (akTop KomadOpalioHi3My B YKpaiHi €
HEJOCTaTHbO JIOCHIUKEHUH Ta moTpeOye OcOoOMMBOI yBaru HayKOBLIB 3aJis
3MEHIIICHHS] TPOSBIB IHOTO SBUIA Ta TMPABWIBHOTO BIAMEXKYBaHHS IIHCHO
3JIOYMHHOTO JISTHHS BiJI BUMYIIICHO! MOBEAIHKM B yMoBax BiiiHU. [Ipu 1ibomy BapTo
BpaxyBaTH 1 BUCHOBOK Beneriancpkoi Kowmicii, sikuii Harosomrye, 1Mo 3J0YUHHHANA
XapaKTEKONp KoiabopallioHizMy mae OyTH CBIJOMHM, TAEMHUM, OPTaHI30BaHUM Ta
TPUBAIMM; KOJAOOpPAliOHI3M Ma€ TIPYHTYBAaTHCS Ha MHCBMOBIA 3roiai ocoOu, sika
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MOTO/KY€EThCSA Ha CIIBIPAIIO0 13 BOPOTOM; KOJAOOPAIIOHICT Ma€ HISITH TaEMHO,
HarpsmMy, abo depe3 iHpopMaTopa 4u MOCEPETHUKA; KOJIabopaIllioHi3M Ma€ BKIIOYATH
omepaTuBHMM  30ip  iHQopmamii, sgka  ob0poOssutacs,  30epirajacs  abo
BUKOPHUCTOBYBAJIaCs OpraHAMM JEpiKaBHOI OE3IMEKH, a HE € y BUIBHOMY JOCTYII, B
COLIAJIBHUX MEpeXax 4d MyOmiyHMX NpoQuIsx; KojJabopalioHI3M BHJIMBAETHCS B
nopyueHHss abo OOMEXeHHs IpaB 1 CcBOOOJ TIpoMajsH; KoJaOOpallOHICT Mae
OTPUMYBATU BUTOAY BiJ CHIBIpall —maTepiaibHy ((piHaHCOBY) BUTrOAy abo IEBHI
npuBLIel YW TOCIYrd B MpaleBialiTyBaHHI (Taki SK OTpUMaHHS poOoTu abo
TIIBUIIEHHS TOIO), MOKHA 3p00OUTH BUCHOBOK, 1110 CT. 111-1 KK Vkpainu mae Oytu
CYTTEBO JIOOIpaIllbOBaHa Ta BUHECEHA Ha T'POMAJIChKI Ta MyOJiyHI OOTOBOpPEHHS, 3
ypaxyBaHHSM TICHXOJIOTIYHUX MPUYMH BUHUKHEHHS KOJaOOpalioHi3My B yMOBax
BIlHH.
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KOHTEKCTI OPI'AHI3ALIT MOJIIEMCBHKOI AIS1JIBHOCTI

SOME ISSUES OF PUBLIC ADMINISTRATION IN THE CONTEXT
OF THE ORGANIZATION OF POLICE ACTIVITIES

Abstract. The article reveals some problematic issues of public administration
in the context of the organization of police activities. It has been established that
effective administration by the National Police serves as the main condition for the
implementation of tasks and functions of police activity. The purpose of organizing an
effective system of administration in the police is determined, which is the creation of
a radically new personnel structure of police units and the compliance of police
activity with modern military, political, social, and economic conditions of the
functioning of the state. It was emphasized that the main qualitative characteristics of
the administration system should be: orientation of the police to the needs of the
community, the ability to make operational management decisions in conditions that
complicate the operational situation, effective organization of interaction with other
units of the Defense Forces, moral and psychological readiness of the police
personnel.

Keywords: police activity, administration, National Police, leadership, state

policy.

3aificHeHHsI TOJIIENWChKOi AisSIbHOCTI opraHamu  HarioHanbHOT ol
B1IOYBa€ThCS B CYBOPOMY IPaBOBOMY pexkuMi. HeyxuiabHe NOTpUMaHHS 3aKOHIB
oTpedy€e BUCOKOI BIJMOBIIAIIBHOCTI, TOUHOCTI BUKOHAHHSI, CITY>KOOBOI JTUCIUILIIHU
MpaliBHUKIB TOMIIIT TOIIO. BiaTak, KOXXEH TOMIIEHChKUA Mae Tped'siBIATH
I1JIBUIIICHI BUMOTH JI0 ce0e, a BIIMIHHUMH O3HaKaMH MEXaHI13My aJIMiHICTpPYBaHHS B
opranax HamioHanbHOT TOJILIT BBa)Xa€ThCsl BIAJAHUM XapakTep Ii€l AiSUIbHOCTI,
BHCOKA CTYIIHh BUMOTJIMBOCTI 3 OOKY KEpIBHHUIITBA, AaKTUBHE BHKOPHUCTAHHSI
cneuPiuHuX (GopM 1 METOAIB BHYTPIIIHBOOPTaHI3aliiHOT aaMIHICTPATUBHOI
TISUTBHOCT] TOIIIO.

Crpareriune OadeHHs TPIOPUTETHUX HAMPSIMIB YJOCKOHAJICHHS MEXaHI3My
aaMi"icTpyBaHHs B HamionanpHil nmomimii YKpaiHu, B KOHTEKCTI pO3B’s13aHOT POCIEI0
BIlHU Ha TepuTOopli Hamoi JAepKaBW, 3HAWIUIO TMPABOBE 3aKPIIUICHHS Y
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KommiekcHOMy cTpateriyHOMy IU1aHi peOpMyBaHHsSI OpraHiB IMPaBOMOPSAKY SIK
YaCTUHU CEKTOpy Oe3rneku 1 o0opoHu Ykpainu Ha 2023 — 2027 poku, CXBaJEHOMY
VYkazom [Ipesuaenta Yipainu Big 11 tpasas 2023 poxy Ne 273/2023 [1].

BiamoBiiHO 110 BKAa3aHOrOo MPOrPAMHOrO JOKYMEHTY, CTpaTeriuyHUMH
BEKTOpaMH Jep>KaBHOI MOJITUKH y cdepi aaMIHICTpyBaHHS OpraHaMyd OXOpPOHHU
IPaBOMOPSIKY, €:

1. HieBicTh 1 e(EKTUBHICT, OpraHiB MPABOMOPSAKY Ta MPOKYpaTypH SK
HEBII'€MHOI CKJIAJIOBOI CEKTOpy Oe3meku 1 o0OpoHHM, B MeEXKax SKOrO0 BOHHU
3a0e3MevyloTh HalllOHAbHY Oe3neKy YKpaiHH, y TOMY YHCIi TPOMaJChKi Oe3mneKky i
MOPSAJOK, MPOTUAIIOTH 3JIOYMHHOCTI 3 YypaxyBaHHAM CTpaTeriyHUX LiJied Ta
BIJIMOBIAHO 10 CTAaHIAPTIB MpaB JIOJUHHI 1 OCHOBOIIOJIOXKHHUX CBOOO/, y TOMY YHCIII 13
3a0€31e4YEeHHIM T'€HIEPHOI PIBHOCTI.

2. IlocniioBHa KpuUMIHajdbHA MOJITUKA, MPIOPUTETOM Yy SIKIH € 3amoOiraHHs
3JIOYMHHOCTI, HEBIBOPOTHICTH BIJIMOBIJATBHOCTI, 3aXHUCT OCOOM, CYCHUIbCTBA Ta
JIEp>KaBH Bl KPUMIHAIBHUX MMPABOMOPYIIEHB, 3a0€31€UEHHS IHTEPECIB MOTEPIIIOTO.

3.  OmnepaTHBHICTb  KPUMIHQJIBHOTO  MPOBAKEHHS 3  JIOTPUMAHHSIM
MDKHApOJIHUX CTaHAApTIB Ta MPUHIUITY BEPXOBEHCTBA MPaBa.

4. CucremMa YymOpaBliHHS, OpIEHTOBaHa Ha pe3yjbTaT BIAMOBITHO [0
BCTAHOBJICHUX MPIOPUTETIB.

5. KommiekcHa nudposa tpanchopmariis.

6. BiakpuTIiCTh, MPO30PICTh, MIA3BITHICTH 1 HE3AJIEKHICTD.

Sk Gaummo, YIOCKOHAJIEHHS CHUCTEMH VYIOPABIIHHA OpraHaMHd OXOPOHH
MPaBOIOPSIAKY, YIJIbHE MICILIE cepell sSKuX mocigae HarioHanbHa MOMIIis, HAJICKUTh
710 IPIOPUTETHUX 3aBIaHb AISUIBHOCTI AepkaBu. Came TOMy, HESKICHO OpraHi30BaHe
Ta XaoTHMYHO (YHKIUIOHYHOYE YIpaBliHHA B opraHax HamioHanpHOi momimii
MO3HAYAETHCS HA BCIX CYCHUJIBHUX MPOIEcax, SBUIIAX 1 BIIHOCUHAX, 110 TPU3BOAUTH,
3pEelITor0, A0 HEBUMNPABAAHUX MaTepiadbHUX Ta (PI3UYHUX BUTPAT Ta HeeEKTUBHOT
CIIy00BOi MISIIBHOCTI 'y cdepl MyOIIYHOTO aaMIHICTPYBAaHHS OpraHaMH Ta
IPO3/1TIaMHU TTOJTIITIT.

Y 1bOMYy KOHTEKCTI, Ba)KJIMBOTO MPAKTUYHOI'O 3HAYEHHS HaOyBa€ NMHUTaHHS
II0JI0 YCBIJIOMJICHHSI KE€PIBHOI POJIi OUYLTbHUKA OpTaHy modiiii. 3a o0IpyHTOBaHUM
nepekoHaHHsM mpodecopa C. BiTBiIbKOro, piBeHb OpraHi3alliiiHOI MaiCTepHOCTI
KEepiBHHKA, YMHUTH Oe3mocepelnHi BIUIMB Ha SKICTh BHKOHYBAHOI HUM
VOPABIIHCHKOI  JISUIBHOCTI, 10 CBOEI0 YEpProl 3YMOBIIIOE BaXJIHUBICTh Ta
aKTyaJlbHICTh MPOBEACHHS TEOPETUYHUX PO3POOOK y cdepl yHpaBiiHHS OpraHaMu
HamionanpHoi modiiii, 3’sCyBaHHS OCOOJMBOCTEH YNPaBIIHCHKOTO TIPOIIECY B
HanionanpHii mosinii SK CKJIaJ0BOr0 €JIEMEHTY Y CUCTEMI IEPHKABHOTO YNPABIIIHHS
[2, c. 68].

[Ipote, nerasibHe BU3HAYEHHS MOHATTS «KEPIBHUK», B KOHTEKCTI 11IeHTU(IKALIIT
cy0’eKTa ympaBIHCHKOI AISIIBHOCTI B opraHax HamionansHOT modiilii, HaBEIEHO Y
crarti 2 JucuuruinapHoro craryty HarionanpHoi momimii Ykpainu, mig sKum
po3yMi€eThCsl CIy’k00Ba ocoba TMoOmiIii, HalIeHa MpaBaMH Ta OOOB’sI3KaMHU 3
opranizamii CiIy>)k00BOi  JISTIBHOCTI MIIETNHMX 1A TOMIIEHCHKAX Ta  1HIIUX
MpaliBHUKIB MOJILIT 1 KOHTPOJIIO 32 TXHBOIO CITY:KO0BOIO ISITBHICTIO [3].
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3a3HaueHa HOpMa Ja€ MIACTaBH BHOKPEMHUTH cHerudiuai GaxoBi SKOCTI, SK
OJIHY 3 HEOOXIIHMX YMOB e€(PEKTHMBHOTO aJMIHICTpyBaHHS B opraHax HamonanbHOT
noumitii. [IpencraBiseTses, M0 B SKOCTI MEPIIONPUIMHN HEAOJIKIB (DYHKIIIOHYBaHHS
YOPaBIIHCBKOI CHUCTeMHM B opraHax HarioHanpHOi TOMiIi BHCTyMmae He
YOPaBIIHCHKUN TIPOIIEC, SIK TaKWi, a CTaH MOro opradisaiii Ta HEJOCTaTHIA PiBEHb
(haxoBOi MIITOTOBKK KEPIBHUKA MOJIIIEHCHKOTO MiAPO3aLTY.

Takox, 1CHye HHU3Ka MNPOOJIEMHUX TMHUTaHb YIPABIIHCHKOI JISUTBHOCTI
KepiBHUKA opraHy HarioHaJIbHOI mOiMii, sIKi MarOTh MICIIEe Y 3B’S3KY 13 BBEACHHSIM
MIPABOBOTO PEKUMY BOEHHOTO CTaHy.

Y 1bOMYy KOHTEKCTI, OJHE 3 HaWOUIbII aKTyaJdbHHX MHTaHb IOB’S3aHO 13
ONTHUMAJbHIUM BUKOPUCTAHHSIM Ta 30€peKEHHSIM KaJIpOBOTrO MOTEHIIaTy. 3 METOIO
BUKOHAHHSI I[bOTO BAXKJIMBOTO 3aBJaHHSA, KEPIBHUKAM MOJIEUCHKUX M1APO3/ILIIB
BapTO, 3a MOJKJIMBOCTI, YPaxOBYBaTH HaBaHTAKEHHS Ha KOXXHOTO OKPEMOTO
MpalliBHUKA, a TaKOXK 3a0e3MeueHHs KOHCTUTYIIIMHOTO ITpaBa IpaIrliBHUKIB MO Ha
BIJIITIOYUHOK.

[linkpecnumo, IO HEXTYBaHHS IIMM TMpaBoM OyJie HE JHIE O3HAYaTH
MOpyIIeHHS!  (PYHIaMEHTaJIbHOTO KOHCTUTYI[IWHOTO TMPHUHIUITY, 3MICT SKOTO
3aKkpimieHuit y ctatti 45 OcHoBHOrO 3aKkony [4], asie it HopM 3akony Ykpainu «IIpo
Oprasizailiro TpyJIOBUX BIJIHOCMH B yMOBaX BOEHHOIrO cTaHy» Bij 15 Oepesns 2022
poky Ne 2136-1X, crarts 6 saxoro mnependayae, 10 TPUBAIICTh MIOTHKHEBOTO
Oe3MepepBHOrO BIJIMOYMHKY HE MOXe OyTu MeHme 24 roauH [5], mo B
JOBIOCTPOKOBIM MEPCHEKTHBI MOXE MNPU3BECTH 1O 3HWKEHHS €(QEeKTUBHOCTI
JISTBHOCTI 0COOOBOTO CKJIaQy MIAMOPSAKOBAHUX MIAPO3ILIIB Yepe3 eIEMEHTApHY
(Gi3UYHY MEPEeBTOMY Ta HEIOCHUII IMPAIliBHHUKIB, III0 MAaTHUME HACIIJKOM ITiIBUIECHHS
3aXBOPIOBAHOCTI cepeli 0COOOBOTO CKJIamy, 1 1€ TaKOXK IIe JOAATKOBO 3HU3HTH
PE3YNBTATUBHICTD CIYKOOBOI NISNIBHOCTI Oprany (MApOo3A1Ty) MOJIi.

[HIIIUM Ba)KJIMBUM 3aBJAHHSM IIiJ] Yac Jii BOEHHOTO CTaHy € BHUPIIMICHHS
mpoOJIeMHU TOTPUMAHHS BUMOT CIIYKOOBOI JUCITUIUTIHY, OOJIIKY Ta OIJIaTH poOOYOro
Jyacy, 3 ypaxXyBaHHSM YacCTOI'O OTOJIOIICHHS ITOBITPSIHOT TPWBOTH Ta, BiIMOBIIHO,
HEOOX1THOCTI MPAIiBHUKIB MepeOyBaTH y CXOBUIII JIJIsi YO3MEUEHHSI CBOTO KUTTSI Ta
3M0pOB’s. SIKIO mHTaHHA OOJIIKY Ta OIUIaTH PoOOYOro yacy BiKE OTPUMAJIO
PO3’SICHEHHS 1 Yac 3HAXOJKCHHS B YKPUTTI TPAKTYEThCS, BIAMOBIAHO A0 cTaTTi 34
Konekcy 3akoHiB mpo mpairo YKpainu, ik IpOCTid 1, BIAMOBIIHO A0 HOPMHU CTATTi
113 wuporo x Kopgekcy [6], omnauyerbcs, TO NUTaHHS AOTPUMAHHS CIY>KOOBOI
(TpyZoBOi1) IUCHMIUTIHM, a caMme 3alli3HEHHS Ha poO0OTy uepe3 OroJIOIICHHS
MOBITPSHOI TPUBOTH, aKTUBHO HE MIiJHIMAJIOCS HAa PiBHI KepiBHUKIB HarioHanbHOI
nonitii. Okpemi MiClEeB1 pajyu 3BepTaIucs A0 POOOTOIABIIIB CTABUTUCS 3 PO3YMIHHAM
710 TaKUX CUTYaIli}.

VY BupillIeHHI BKa3aHOTO NMUTAHHS, HA HAIlly AYMKY, BAPTO CHUPATUCS HA 3MICT
mucta Toproso-mipomuciioBoi nanatu Big 28.02.2022 Ne 2024/02.0-7.1 [7], B sikomy
3a3HauYEHUN OpraH MyOJIYHOrO aJMIHICTPYBaHHSI BH3HAUMB BIIICBKOBY arpecito p¢
npotu YKpainu, sk Gopc-maxopHi oOctaBuar. CaMe B TaKOMY 3Ha4Y€HHI, B SKOCTI
oOCTaBMHU HeNepeOOpHOT CHUIM, MPOIMOHYEMO CHpUMMaTh (aKT HECBOEYACHOTO
npuOyTTs Ha CIIyX0y MiANOPSIKOBAHOTO 0COOOBOTO CKIIAy, 3 MPUUYUHU OTOJIOIIECHHS
CUTHAITy TPUBOTH.
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BucHoBok.  Hampukinii 1s0T0 AOCHIDKEHHS, BapTO MITKPECIUTH, IO
e(eKTUBHE aJMIHICTpyBaHHsS opraHamMu HaiioHaabpHOI TOJIMIT CIYTYE TOJIOBHOIO
YMOBOIO peaiti3allii 3aBAaHb Ta (QYHKIIH MOTINEHChKOI ISUIBHOCTI, a KEPIBHUK
oprany (migpo3airy) HamioHanpHOi MoOMilii € HEHTpaJIbHUM E€JIEMEHTOM IIhOTO
yOPaBIIHCBKOTO  Tporiecy. Biarak, MeTor  oprasizamii  Ji€BOi  CHCTEMH
aJMIHICTPYBAHHS B MOJIIIi € CTBOPEHHS KapAWMHAJIBHO HOBOT'O KaJpOBOIO CKJIaay
MOIEHCHKUX MIAPO3UIIB Ta BIAMOBIAHICTh MOIEHCHKOT ISUIBHOCTI Cy4aCHUM
BIICBKOBUM, TOJITUYHUM, COIIaJIbHUM, €KOHOMIYHUM yMOBaM (YHKI[IOHYBaHHS
nepxkaBiu. OCHOBHMMH SIKICHUMH XapaKTEPUCTHKAMH CHCTEMH aIMIHICTPYyBaHHS
MalOTh CTaTH: OpIEHTAIls TMOMJIIii Ha MOTpedW TpomMaau, 3AaTHICTh MpHIMAaTH
OlepaTHBHI YIPaBIIHCHKI PIMIEHHS B yMOBaX, IO YCKJIAQJHIOIOTh OIEPaTHBHY
00CTaHOBKY, €(eKTUBHA OpraHizallis B3ae€MOJii 3 IHIIMMHU MiAPO3AUIAMH Y CKJIaji
Cut 060pOoHU, MOPaATBLHO-TICUXOJIOTTYHA TOTOBHICTH 0COOOBOTO CKIaAy MOJIIII].

Jliteparypa
1. Kommnekchuit  crpareriunmii  miaH — pedOpMyBaHHS ~ OprafiB
MPaBOMOPSIKY SIK YACTUHU CEKTOpY Oe3rneku 1 obopoHu Ykpainu Ha 2023 — 2027
poku, cxBanenuii YkazoMm I[lpesunmenta Ykpainu Bim 11 TtpaBuHsa 2023 poky Ne

273/2023. [Ipe3unent Ykpainu : [caiiT]. URL:
https://www.president.gov.ua/documents/2732023- 46733
2. BitBiupkuit  C.C., TI'peunmkin F0.A. VYmnpaBniHHA  opraHamu

HanionaneHO1 mouiiii SIK CKJIAJOBUI €1eMEHT MEXaHI3My JEp>KaBHOTO YNPAaBIIIHHSL.
[TpaBoBuit yaconuc Jlonbacy. 2022. Ne 4(81). Y. 1. C. 68.

3. [Ipo Hucuunninapuuii cratyt HamionaneHoi mosiuii Ykpainu : 3akoH
VYkpainu Big 15.03.2018 Ne 2337-VIIIL. Bigomocti BepxoBnoi Pagu. 2018. Ne 29. Cr.
233.

4, Koncrurymis Ykpainu: 3akon Ykpainu Bix 28.06.1996 Ne 254kx/96-BP.
BinomocTti BepxoBnoi Panu Ykpainu. 1996. Ne 30. Cr. 141.

5. [Ipo opranizaiiito Tpy10BUX BITHOCHH B YMOBaX BOEHHOTO CTaHy : 3aKOH
VYkpainu Big 15.03.2022 Ne 2136-IX. Odimiiinuii Bichuk Ykpainu. 2022. Ne 31. Cr.
1634.

6. Konekc 3akoHiB mpo mpamo Ykpainu : 3akoH Ykpaiau Big 10.12.1971
Ne 322-VIII. Bigmomocti BepxoBuoi Pagu YPCP. 1971. Jlonatox g0 Ne 50.
7. Jluct ToproBo-npomucioBoi nanatu Ykpainu Big 28.02.2022 Ne

2024/02.0-7.1. URL.: https://ips. ligazakon.net/document/mus36779?an=1.

T'ymanimapui cmanoapmu npasoux cucmem y Cy4acHOMy C8imi:
BUKIUKU, PiLUEeHHS, MeHOeHYI] 16 mpasns 2024 p.



224

Cobakaps A.O., TOKTOp IOPUIAYHUX HAYK, TPOdEecop
3aBiyBay Kadeapu aaMiHICTPAaTUBHOTO IIpaBa,
IPOIIeCy Ta aIMIHICTPATUBHOI A1STBHOCTI
JIHITPONIETPOBCHKOTO JAEPKAaBHOT'O YHIBEPCUTETY BHYTPIIIHIX CIpaB

TH®OPMAIIVHE 3ABE3IIEYEHHS TA KOOPAUHAIIA
JIAJIBHOCTI ITPABOOXOPOHHHUX OPT'AHIB B YMOBAX JII
IHPABOBOI'O PEXKUMY BOEHHOI'O CTAHY

OnHi€r0 13 BaXKIMBUX (YHKIIH OyaAb-IKOi COIliabHOT CUCTEMH € 1H(hOpMalliiHe
3a0e3neyeHHs i1 maisvibHOCTI. Ll AisIBHICTH CHpsiMOBaHa Ha YCIINIHE BHUKOHAHHS
BIJINOBIJIHUX 3aBAaHb. [IpakTuka 60pOoTHOU 31 3JTOYMHHICTIO MEPEKOHIMBO CBIAYUTH
PO HEOOXIJHICTh YJOCKOHAJEHHS CHCTEMH IH(QOpMALIHHOrO 3a0e3MeueHHs
IIPAaBOOXOPOHHUX OpraHiB, sIka B CBOI YEPry 3HAYHO 3yMOBIIIOE€ €(EKTHUBHICTb
poOOTH BCI€i MPaBOOXOPOHHOI cucTeMH Kpainu. Cucrema iHbOpMaIiitHOTO
3a0e3nedeHHs 3M1iCHIOE 1H(QOpMaIIiHy MIATPUMKY IMPABOOXOPOHHUX OpTraHiB Y
PO3KPUTTI Ta MOMEPEKEHH] 3JI0YMHIB, YCTAHOBIIEHHI W PO3IIYKY 3JIOYMHIIB, MOJA€E
0araroIiIboBy CTATUCTUYHY, aHATITUYHY Ta JOBIAKOBY 1H(pOpPMAIIIIO.

CyuyacHuil piBE€Hb PpO3BUTKY CYCIUIBCTBA XapaKTEPU3YETbCA CTPIMKUM
3pOCTaHHSM IMOTOKIB U 00CsTIB 1H(MOPMAIIll, YCKIATHEHHSIM MEXaHI3MIB YIIPaBIIHHS
COLIIaTbHUMH TIpOLIecaMH Ta SBHUIIAMU. Y HOBHUX yMOBaxX poOOTH MPaBOOXOPOHHHX
OpraHiB, KOJM OCHOBY iX JISJIBHOCTI CKJIaJar0Th MPO(]iIaKTUKa Ta MPOTHO3YBaHHS
MPaBOIOPYILIEHb, PO3KPUTTS  3JIOYMHIB, CIIOCTEPIra€ThbCsl  CTajga  TEHJCHIIIS
MOJAJIBIIOrO 30UIbIIEHHS 00CsATIB 1H(GOpMALIl MPO MPUYUHU OKPEMHX 3JIOYMHIB Ta
YMOBH, IO CHPUSAIOTH iX BUMHEHHIO, MPO MOIIYK HaWOIbIl e(eKTUBHUX (PopM i
METO/IB iX 3amoOiranHs Tomio [1].

3pocTaroua CKIAIHICTh 1 PI3HOMAHITHICTh KPUMIHAIBHUX Ta aIMIHICTPATUBHUX
MPOCTYNKIB B Cy4aCHOMY CBITI CTBOPUJIM HarajbHy HEOOXIJIHICTH BIPOBAKEHHS
IHHOBAIIMHUX TEXHIYHUX PIMIEHbh B ISUIBHICTH TPABOOXOPOHHUX opraxiB. [le
BIJIKPUBAE HOBI MOJKIIMBOCTI JUIsl TIPABOOXOPOHHHUX IHCTUTYIIH BUKOPHUCTOBYBATH
aHATITUYHI IHCTPYMEHTH, INTYYHUU IHTEJEKT Ta IHIIN MepeoBl TEXHOJOTIl s
MiIBUIIEHHS €(EeKTUBHOCTI Ta JII€EBOCTI Y O0poThOI1 31 3mounHHICTIO. EdekTuBHICTH
O0opoThOM 3 HE OaraTo B 4YOMY 3alieXKUTh Bif 1H(MOpMAIIHOTO 3a0e3neueHHs
MIPaBOOXOPOHHUX OpTraHiB [2].

[HTEepHET-TeXHOJOTIi B CY4acHOMY CBITI BIAIrpalOTh BaXJIUBY pOJIb y
pO3CHiAyBaHHI 3JOYMHIB 1 HAAAlOTh MNPAaBOOXOPOHHUM OpraHaM BaXKJIMBI
THCTPYMEHTH JIJIs1 BUSIBJICHHS, PO3CIIAyBaHHS Ta MPUIUHEHHS 3JI0YMHHOL A1SUIbHOCTI.
EdeKkTuBHICTh BUKOPUCTAaHHS I1HTEPHET-TEXHOJIOTI B PO3CHIAYBAHHIX JO3BOJISIE
pearyBaTd Ha CydYacHl BUKIHUKH 1 3JI0YMHHI CXEMH, 4YacTO 3 BUKOPHUCTAHHIM
BHCOKOTEXHOJIOTIYHUX METOIB [3, . 62]. Ocob1MBOi TOCTPOTH Ta HEOOX1THOCTI TaKa
JIsUTbHICTh HAOyBa€e B yMOBaX Jiii MPaBOBOTO PEKUMY BOEHHOTO CTaHy, 3yMOBJICHOTO
30pOHOI0 arpeci€ro PociichKoi deeparrii MpoTH HAIIOT KpaiHu.

[npopmaniitne  3abe3nedeHHs  TISUIBHOCTI  IPABOOXOPOHHUX  OpraHiB
MpelcTaBiIsie COOOI0 pPO3TalyXeHy CKIagHy CHCTEMY, SKa OXOIUIIO€ HACTYIHI
HAPSIMH:
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— anam3 310panHoi opranamum mnpaBomopsaky Ta Odicom ['eHepambHOTO
NpOKypopa CTaTUCTHUYHOI iH(opMamii Tpo CTaH, CTPYKTYpy Ta JTUHAMIKY
KPUMiHAJIBHUX MPaBOTIOPYIICHB;

— a”am3 iHdopmMarllii mpo oOCTaBUHMU, CIIOCOOM BYMHEHHS 1JI€0JIOTIYHOIO Ta

KYJIbTYPHO-OCBITHBOT'O KOJIa0OpaIlioHI3MY, aJMIHICTPATHBHOI'O Ta
BOEHHOIOJITUYHOTO KOJIa0opaIlioHi3my, rOCIOJIapChKOTO (EKOHOMIYHOTO)
KOJ1a0OpaIliOHI3MY;

— BKJIIOYEHHSI B TPOIEC aHai3y Ta CHHTe3y iHopMmallli, HAKOMMYEHOI B
LEHTPaTI30BaHUX, CTATUCTUYHUX, ONlepaTUBHUX Ta 1HIMX oOnikax MBC VYkpainu, a
TaKOX 1HIIUX OpTaHiB MPaBOMOPSIKY;

— BUKOPHUCTAHHS BIJOMOCTEMH, 110 MICTATHCS B 0a3ax JaHHUX, SKUMH BOJIOIIIOThH
1HOIl JepXaBHI OpPraHd Ta HEJAEp)KaBHI YCTaHOBM Ta oOpraHizaiii (aepxaBHa
Ka3Hayeilcbka Cciyx0a, OaHKIBCBKI yCTaHOBHM, NEHCIMHUNA (QOHA, JAep’KaBHA
MirpaiiiiHa ciayx0a, 6a3u JaHux oOJKy poOo4Yoro 4vacy CHiBpOOITHUKIB, 0a3u
MIEPCOHAIII30BAHOTO OOJIIKY JOCTYIY CIIBPOOITHUKA 10 AKUX-HEOYAb 1H(hOpMAIITHIX
cucteM, 0a3u JaHUX CHCTEM BiJIO HAriay 3a 00’e€kTamu, 0a3u JJaHUX CEaHCIB BCIX
BU/IIB TMOCIYT 3B’S3KYy, 110 HAJAalOThCSl HACEJIEHHIO, 0a3u JAaHUX MpOBaWJEpiB, SKI
3IIACHIOIOTHh HaJJaHHs MOCIyT [HTEpHET CBOIM KOpUCTYBauaM Ta iH.);

— BUKOPHUCTAHHSI Cy4YaCHUX KOMYHIKAILIM JIJIsl CTBOPEHHS YMOB Uil JIOTTYHOTO
Ta TEXHIYHOro O00’€lHaHHA pI3HUX I1HQOPMALIMHUX MACHUBIB TIPU BUPIIICHHS
00JTIKOBO-peecTpaninHux 3a1ad [4, ¢. 36-41].

HanionanbsHa noiuist sik MpOBIAHMM cy0’eKT 3a0e3nedeHHs MyOniuHOoi O0e3neKu
Ta MOPSAAKY Yy JEpXkaBl TaKOXK Mpalioe 3 1HPOPMALIEI0 PI3HOTO XapaKTepy, B TOMY
YuCIl W TaKow, IO CTOCYEThCS CPEpH CYBEPEHITETY JepkaBH, il €KOHOMIYHOI,
1H(pOopMaIiHO1, EKOJOrTYHOI O€3MEeKH, a OTHKE, KPIM 3araibHOJOCTYITHOI 1HQOpMallii,
HanionaneHa momiuis YKpaiHM HOBUHHA JOTPUMYBATHUCS CHELIAIBHUX PEXKUMIB,
BCTAHOBJICHUX JCP)KABOIO JIJIsI OKpEMHX BHUAIB 1H(GOpPMAIlli B YaCTHHI 11 HAKOITMYCHHS,
PO3MOBCIOKEHHS Ta 30epiranns. Taki pexuMu o0 iHpopMallii B y3araJibHEHOMY
BUTJISIZII CTBOPIOIOTH TPABOBY KOHCTPYKITIIO «1H(pOpMAIisi 3 00MEKEHUM JOCTYIIOM.

PizHoMaHiTHICTH 1H(OpMAIli 3 OOMEKEHHM JOCTYIIOM, SKa ITUPKYJIIOE€ B
opranax HarionanpHoi modmitii YKpaiHu, CTBOPIOE TMEPEAYMOBH IS TOJAIBIINX
HAyKOBHX MOUIYKIB y 3a3HadeHiil cepi. 30kpemMa, akTyallbHUM IOCTa€ MUTAHHS PO
MOPSIIOK HAKOTIMYCHHS, BAKOPUCTAHHS Ta HAJAHHS JOCTYITY JI0 Takoi iHdopmarii.

MBC Vkpainu, sk opraH, SKUHd KOOPAMHYE Ta CIPSAMOBYE JiSUIbHICTD
HamionanpHO1 mosminii, TakoX BHJIa€ HaKa3W MI0A0 oOiry iHQopmailii 3 00MeKeHUM
JOCTYIIOM Ta 3JIMCHIOE OpraHi3ailil0 1 KOHTPOJb 3a iX BHUKOHAHHSM Y
MiATOPSAKOBAHUX IIEHTPAIBHUX OpraHax BUKOHABYOI BIIA/IH.

[lentpanbue ympasiainHga CBY y wMexax CcBO€i KOMIETEHIlI BHOCUTH
[Ipesuaenty VYkpaiHu NOpomo3uilii Mpo BHUJAHHS aKTIB 3 NUTaHb 30€peKEHHs
JepaBHOI Ta€MHHUI, OOOB'A3KOBUX [JIsl BUKOHAHHS OpraHaMH JI€P>KaBHOTO
yHOpaBIiHHSA, TIANPUEMCTBAMH, YCTAHOBAMH, OpraHi3allisiMu 1 rpomaasHamu. o peudi,
[Ipesupent VYkpaiHu TakoX BHIA€ BIAMOBIIHI YKa3d CTOCOBHO i1HQoOpmarii 3
OOMEXEHHM JIOCTYIIOM, TMOJIO)KEHHS SIKMX MAalOTh BUKOHYBATHCS yCiMa OpraHaMu Ta
migpo3aiiamu  HarionanpHOi modmimii  YkpaiHu, Hampukiag MoAO0 Iepeaadi
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JIEp’)KaBHOI TAEMHMIII 1HO3EMHIM Jep’kaBl 4M MDKHAPOJHIM oOprasizaiii, oo
HaJaHHS JOCTYIY JI0 JIep>KaBHOI TAEMHMII 1HO3EMISIM Ta 0co0aM 6e3 rpoMaITHCTBA.

OxpiM 1p0T0, B cucTeMmi HarioHanbHOI MOl BXXUBAIOTHCA BIAMOBIIHI
opraHizaliliifHi Ta MaTrepiajlbHO-TeXHIUHI Jii, CIpsMOBaHI Ha 3a0e3nedeHHs 00Iry
iHpopMmariii 3 0OOMEXKEHMM JOCTYIOM, a came: 3IIMCHEHHS MaTepialbHOTO Ta
(dbiHaHCOBOTO 3a0e3MedeHHsl MAPO3JAUIIB JOKYMEHTAJIbHOrO 3a0e3leyeHHs Ta
H1IPO3LIIB PEKUMY 1 TEXHIYHOTO 3aXUCTY 1HGOpMaIlii, TPOBEACHHS HapaJl, poOOUnX
3yCTpiveit, 0OMiH TOCBiIOM POOOTH TOIIIO.

3ayBa)xuMo, IO J0 3aXOJlIB MPABOBOTO PEXKHUMY BOEHHOTO CTaHy BIJHECEHO
perynoBaHHs y Mopsiaky, BusHaueHomy Kabinerom MiHicTpiB Ykpainu, pobotu
MOCTAaYaJIbHUKIB ~ EJIEKTPOHHUX  KOMYHIKAIliIHHUX  Mepex  Ta/abo  TOCHyT,
nomrpaplyHuX TIANPUEMCTB, BUAABHULTB, TEIEPaI100praHizalliil, TeaepaaioueHTpiB
Ta 1HIIMX MOIJOPUEMCTB, YCTAaHOB, OpraHi3aliid 1 3aKjajiB KyJbTypud Ta 3acoOiB
MacoBoi 1H(opMaIlii, a TaKO’)K BUKOPUCTAHHS MICIIEBUX PAJIIOCTAHIIIN, TEICBI31MHUX
IEHTPIB Ta APYKApeHb I BIMCHKOBUX MOTPeO 1 MPOBEACHHS PO3’SICHIOBAIBHOI
po0OOTH cepen BIMCHK 1 HaceleHHs; 3a00poHa PoOOTH MpUHMATIBLHO-TIEPEIaBAIbHUX
paaloCTaHIli 0COOMCTOro0 1 KOJIEKTUBHOTO KOPUCTYBaHHS Ta mepeaadi iHdopmaiii
yepe3 KOMIT I0TepHI Mepexki (cTarTd 8 «3axoau MPaBOBOTO PEKUMY BOEHHOTO CTaHY»
3akony Ykpainu «[Ipo npaBoBuii pe>xuM BOEHHOTO CTaHy») [5].

Kpim 3axopiB 3aranpHO1 /i1, BApTO BKa3aTu Ha 3MiHU Yy 1HQoOpMaIiiiHii cdepi
4Kl CIIPSIMOBaHI Ha BPEryJIOBaHHS OKpeMux mnurtadb. [Ipumipom, 27 tpaBus 2022
poky Kabinetom MinictpiB Ykpainu Oyno npuiinaro IlocranoBy Ne 627 «/lesiki
MUTaHHA NepeO0yBaHHs Ha TepUTOPil YKpaiHU 1HO3EMIIIB Ta 0ci0 0e3 rpoMajsHCTBaA,
Akl npuOynu B YKpaiHy s poOOTH KOpPECHOHAEHTOM a0o0 MpeaCTaBHUKOM
1HO3eMHUX 3ac001B MacoBoi iH(popMalii» [6].

BaxynBoo 3aKOHOMABYOIO HOBEJIOK 3a TaKUX HAJA3BUYAWHUX YMOB CIiJ
BBakatu mignucanus [Ipesugentom Ykpainu Ykazy Big 19 6epesns 2022 poky No
152/2022, saxum Oyno BBeaeHo B niro PimenHs Pamgm HamioHanabHOI Oe3mekd i
oboponu Ykpainu (mam — PHBO) Bix 18 6epesns 2022 poky «Illogo peamizamii
€IMHOI 1HQOPMAITIHHOT TTOJIITUKU B YMOBaX BOEHHOTO CTaHy» [7].

TakuM YWHOM, BUpIIICHHS 3aBAaHb peajizamii e€auHoi i1HdopMaIiiHOI
MOJITUKA B YMOBaX BOEHHOTO CTaHy IPAaBOOXOPOHHHMH OpTaHaMH Tepeadadae
CHUIBHI KOOPJIMHAIIIMHI 3aX0u Ta 1H(OpMAIlIHHO-aHATITHYHY MIATPUMKY B YaCTHHI
3a0€3MeUYeHHs] €JHOCTI KEpIBHUUTBAa TmpouecamMu (HOpMyBaHHS, BEACHHS Ta
BUKOPUCTAaHHA 1H(QOpMAIIHHUX pPEecCypciB Ha OCHOBI €IMHOTO MIXBIJIOMYOIO
HOPMATHBHO-TIPABOBOTO  aKTy 3araJlbHOHAIlIOHAJTHLHOTO 3HAYEHHS, a TaKOX
OXOIUIEHHS 1H(QOpPMaLIMHUM pecypcoM ycix cdep Ta ramgy3eil HpaBOOXOPOHHOI
ISUTBHOCTI.
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AJIMIHICTPATUBHO-IIPABOBUM ACIHIEKT 3ABE3IEYEHHS
IIPABA BHYTPIIIHBO HEPEMIINEHUX OCIb
HA COOIAJIBHY AOIIOMOI'Y

Abstract. One of the most urgent issues in the conditions of hostilities on the
territory of Ukraine is ensuring the rights of internally displaced persons. In
particular, their right to social assistance, which is an important component of the
general system of social protection, which is designed to support citizens in difficult
life situations and includes a set of state measures to provide cash payments, in-kind
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assistance, and services to the least socially protected citizens at the expense of the
state and local budgets in case of social risk. At the same time, in practice, the
administrative-legal mechanism for ensuring the right of internally displaced persons
to social assistance is not without problems, as evidenced by judicial practice.

Key words: social protection, the right to social assistance, financial
assistance, housing allowance, internally displaced persons, administrative and legal
support, regulatory and legal framework, administrative and legal mechanism,
legislation of Ukraine.

BiitHa, posmouara pociiickkoro (enepariiero, 3mycuiaa 0aratbox YKpaiHIIB
3aUIINTA CBOi JIOMIBKHM, PSATYIOUHCH BIJ BOPOXUX OOCTpiNiB abo oOKymarii.
Kinekictes TuX, XTO 3 2022 poOKy CTaB BHYTPIIIHBO MEPEMINIEHOI0 0C00010, abo
MOBTOPHO IMEPEMICTUBCH, CiArHyna 3,5 MiH. B 1iioMy Ha cbOrojiHi, 3 ypaxyBaHHSIM
TUX BHYTPIIIHBOTO TMEpeMIleHnX oci0, siki mepemictuiucs micis 2014 poky, B
VYkpaini HapaxoByeTbcs 4,9 MITH BHYTPIIIHBOTO TiepeMiteHux ocio [1].

3Bakalouu Ha 1€, OJHUM 13 HAWOUIbII aKTyallbHUX IHUTaHb CHOTOJICHHS €
3a0€3MeUeHHs] MpaB BHYTPIIIHBOIO TMepeMinieHux ocid. 3okpema, iX mpaBa Ha
COLIAJIbHY JONOMOTY. AJDKe JepXaBHa CoOIllajibHa JIOOMOIa € Ba)JIUBOIO
CKJIQJIOBOIO 3arajbHOi CHUCTEMHU COIIAIbHOTO 3aXHUCTY, 10 MOKJIWKAHA MiATPUMATU
IPOMAJIIH y BAXKKHUX XKUTTEBUX CUTYyalllaX. Taka JOmomMora OXOIUIIOE CYKYIHICTb
Jep>KaBHUX 3aXOM1B II0JI0 HaJaHHS 32 PaXyHOK JIEPKABHOTO Ta MICLIEBUX OIO/IKETIB
IPOIIOBUX BHUILIAT, HATYPAJIbHOI JOTIOMOTH, TIOCTYT HAWMEHII COLIabHO 3aXUIIICHUM
rpoMajisiHaM y BUNIQJKy HACTaHHS COLIIAJIbHOTO pU3MKYy [1, c. 72].

Cepen Takux TOpPUMIPOM TPaBO BHYTPIIIHBO NEPEMIIIEHOI 0co0M Ha
HIOMICAYHY aJpecHy JOMOMOTY JIJIsi TOKPUTTS BUTPAT HA MPOXUBaHHS. BimmosigHe
npaBo 3akpimieHe nocraHoBoro KaOinery MinictpiB Ykpainu «/leski nmuTaHHA
BUILIATH JIOMOMOTH Ha MPOXMUBAHHS BHYTPIIIHBO MepeMiieHuM ocodam» Ne 332 Bin
20.03.2022 p. [3]. l1s BumutaTa € ¢hiHAHCOBOIO JOTIOMOTOIO BIJ ASP>KaBH JJIs JIFOJIUHH,
KA HAJIaroJKy€ >KUTTS Ha HOBOMY MICIll, 1 Ma€ MIATPUMATH ii MiJ 4Yac MOUIYKY
poOOTH, BIAIITYBaHHS MITEH 1O CAJOYKy YU IIKOJM, OOJAIITYBaHHS y HOBIH
rpOMaJIi.

YTiM, Ha JKalb, Ha TNPAKTUII 3a0€3Me4YeHHS TMpaBa BHYTPIITHHOTO
nepeMileHnx oci0 Ha colialibHy JOmoMory He mo30amieHe mpobiiem. Ilpo 1,
30KpeMa, CBIIUUTH CyAOBa MpakTUKa. SICKpaBUM MPHKIAIOM ILBOTO € crpaBa No
160/12308/22. ¥V uiit copaBi MoO3WMBauka SK BHYTPIIIHBO MepemilieHa ocoba
OCKapXXWjia N0 CyAy pIIICHHs YIPaBIiHHS COIIaIbHOTO 3aXHUCTy HACENEHHS MPO
BIJIMOBY B IIPU3HAYEHHI1 JOMIOMOTH Ha MPOXKUBaHHS BiANOBIAHO 10 [lopsaky HamaHHsS
JOTIOMOTM Ha TPOXKMBAHHS BHYTPIIIHBO MEPEMIIIEHUM 0co0aM, 3aTBEPIKEHOIO
noctaHoBoto Kabinery MinictpiB Ykpainu Bin 20 6epes3ns 2022 poky Ne 332 «Jlesiki
MUATaHHS BUIUIATH JOMOMOTH Ha MPOKUBAHHS BHYTPIIIHHO MEPEMIMICHHUM OCO0aM»»
(ITopsimox Ne 332). BiamoBigad MOTHMBYBaB CBOIO BIJIMOBY THM, IO 0co0a HE
nepemMinianach y 3B 3Ky 3 MPOBEACHHIM OOMOBUX /il Ta HE OTPUMYBaJIa CTAHOM Ha
1 6epe3ns 2022 poxy MIOMICAYHY aJApPECHY JOMOMOTY SIK BHYTPIIIHBO IMEpeMmillieHa
ocoba JUIsl OKPUTTS BUTpPAT HA MPOXKUBAHHSA, B TOMY YHUCII Ha OIJIATy XHUTJIOBO-
KOMYHaJIbHUX TOCIYT, BiAMOBiAHO A0 [lopsnky HamaHHA HIOMICSYHOI aJpecHOl
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JOTIOMOTH  BHYTPIIIHBO TMEPEMIIIEHUM oco0aMm Il TMOKPUTTS BHUTpaT Ha
NPOXXMBAaHHS, B TOMY UHCIl Ha OIUIaTy J>KUTIOBO-KOMYHAJIbHUX IOCIHYT,
3aTBepKEHOro nocrtaHoBoio Kabinery MinictpiB Ykpainu Bif 1 skoBTHs 2014 poky
Ne 505. 3pemroro, Bepxosuuii Cya AIHIIIOB BUCHOBKY, 110 BHYTPIIIHBO MEPEMIllICHA
ocoba Mae MpaBo Ha JOMOMOTY Ha NpoXuBaHHs, Bu3HaueHy [lopsiaxkom Ne 332,
HE3JICKHO BIJ JATH B3ATTS i1 HA OOMIK SIK BHYTPIIIHBO MEPEMIINIEHOI 0COOHU, SIKIIIO
BOHA TEepeMICTHIIacs 3 TEPUTOPIi, KA BIJANMOBIJAE JBOM yMOBaM: Ha Il TepUTOpIi
MPOBOAATHCST OOMOBI [ii Ta 151 TEpUTOPist MICTUThCS B llepeniky aaMmiHICTpaTUBHO-
TEPUTOPIAIbHUX OJUHUIb, HAa TEPUTOPIi SKUX IUIATHUKAM €IWHOTO BHECKY Ha
3aranbHOO0O0B’SI3KOBE JIEp’KaBHE COIlaIbHE CTpaxyBaHHS, fKI Nepe0yBalOTh Ha
00Ky Ha BIAMOBIIHIN TEpUTOPii, MOXKE HaJaBaTucs Jonomora B pamkax IIporpamu
«ellinTpuMkay, 3aTBEpAKEHOMY po3mnopsikeHHaM KaOinety MiHicTpiB YKpainu Bij
6 Oepesnst 2022 poky Ne 204-p. OcCkinbKH, SIK BUIUIMBAE 13 BCTAHOBJIEHUX CYyJaMHU
0o0CTaBHH CIpaBH, IMO3MBayKa MEpPEeMICTUIACS 3 TEPUTOPii, sfKa BIJANOBIJAE JTBOM
ymoBaMm, BuzHaueHuM 1. 2 [Topsaxy Ne 332 (Ha 11 TepuTopii MpoBOASITHCS OOWOBI
aii Ta 1 TepuTopis Bu3HaueHa B llepeniky, 3aTBepIKEHOMY pPO3MOpPsIKEHHSAM No
204-p), BOHa HaNEXUTh 1O Koja oci0, 10 MalTh MPaBO Ha JIONOMOTY Ha
MpoKUBaHHA BimoBiAHO 110 [Topsiaky Ne 332 [3].

Caipg TakoXK 3a3HAUMTH, L0 Yy 3B’A3KY 31 3MEHIICHHAM JIOXIJHOI 4aCTUHU
Oro/pkeTy YKpaiHM BUHUKIA HEOOXITHICTh 3alPOBAJUTU 3MIHU 3aJJisi YTOYHEHHS
KpUTEpIiB HaJaHHs Li€i NIATPUMKU Ta (OKYCYBaHHI Ha JOMOMO31 IpOMaJsiHaM, SIKi
HaioIbIIe 11 moTpeOytoTh. Tomy Bxke Kabiner MinictpiB Ykpainu 11 munus 2023
pOKy BHIC cyTTeBl 3MiHM 10 [lopsaky HagaHHA JOMOMOTM Ha MPOXKUBAHHS
BHYTPIIIHBO MepemilieHuM ocobam. Ontumizallis ii HaZaHHs nepeadadanacs yepes
3aCTOCYBaHHA KPUTEPIiB MailHOBOrO CTaHy, BCTAHOBJIEHHS KIHLEBOIO TEPMIHY
BUIUIATU JonoMoru (He Ounpiie 12 MicsAliB) 1 MPOJOBXKEHHSA BUILIATH Ha JIPYrui
IIECTUMICAYHUN TEPMIH JIMIIE TIEBHUM KaTeropisiM o0ci0, sKi 3BEpHYJUCS 3a
nomnomororo micnis 1 ceprast 2023 poky [5, ¢. 90].

Boanouac 26 ciuns 2024 poxy Kabinetom MinicTpiB Ykpainu Oysio NpUAHATO
MOCTaHOBY «Jlesiki MUTaHHS COILIAJIbHOI MIATPUMKHA BHYTPIITHBO MEPEMIIIEHUX 0Ci0
Ta 1HIIUX BPA3JIMBUX KATEropii ocio» [6] /uist mpoaOBKEHHS BUILIAT HA TIPOKUBAHHS
BHYTPIIIHBO MEPEMIIIIEHUX 0CI0, SKI HAUOIIBIIE IILOTO MOTPEOYIOTh.

[TocTaHOBOIO TIEpeOAYCHO:

1) aBTOMatnyHe npooBxkeHHs A0 1 6epe3Hs 2024 poky BUILIATH AONIOMOTH Ha
MPOKMBAHHS BHYTPIIIHBO MEpeMillieHUM ocolbaM, y sakux y ciuHi 2024 poky
3aKiHYMBCS MIECTUMICIYHUHN TIEPio]] OTPUMaHHS TaKoi TOMOMOTH. {71 MPoIOBKEHHS
[IUX BUILIAT JIOJATKOBO 3BEPTATHUCH HIKYJU HE MOTPIOHO.

3o0kpema, aBToMaTU4HO 3 1 6epe3nst 2024 poky NpOJOBKYIOTHCS BUILIATH IS
TaKMX KaTeropiil BHYTPILIHBO MEPEMIIIEHUX OCiO:

- JUI1 TIEHCIOHEpIB, Yy sIKUX cTaHOM Ha | ciung 2024 poky po3Mmip MNeHcli He
nepesuinye 9 444 rpH (YOTUPU TPOKUTKOBUX MIHIMYMHU ISl 0cCiO, IIO BTpaTHIIU
Mpare3 aTHICTh);

- oci6 3 iHBaniaHicTio | un Il rpymu, nuTHHI 3 IHBaNIHICTIO BiIKOM A0 18 poKiB,
IUTHHI, XBOpIA HaA TSDKKI TEpUHATANbHI Ypa)KEHHS HEPBOBOI CHCTEMHM, TSIKKI
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BPO/DKEHI BaJIyd PO3BUTKY, pIAKICHI opdaHHI 3aXBOPIOBAHHS, OHKOJIOTIYHI,
OHKOT'€MAaTOJIOTIYHI 3aXBOPIOBAHHS, JUTAYMM IepeOpaibHUN mapayiid, TIKKI
NCUXIYHI po3Jaau, IyKpoBui miader | Tumy (iHCymniHO3alIe)KHMI), TrocTpi abo
XpOHIYH1 3aXBOpIOBaHHS HUPOK [V cTymeHs, sika oTpuMana TSKKY TpaBMy, HoTpelye
TpaHCIUIaHTAIlll opraHa, NMOoTpedye MajliaTUBHOI JTONMOMOTH, SIKii HE BCTAHOBJIIEHO
1HBAJIITHICTD

- JITSIM-CHpPOTaM Ta JITSM, MO030aBJIeHUM OaThKIBCHKOTO ITIKJIyBaHHS, Ta
ocobam 3 iX umcia BiKOM 70 23 poKiB, 30KpeMa TakuM, SiKi Iepe0yBaroTh y TUTSUUX
OyAuHKaX CIMEHHOTO THUITy Ta MPUHOMHHUX CIM X, a TaKOX OaThKaM-BHUXOBATEISAM 1
MPUHOMHHUM OaTbKaMm.

JIyi iHIIUX KaTeropid BHYTPILIHBO MEPEMIIIEHUX 0Ci0, SKi TaKOXK MOTPeOYIOTh
MIATPUMKH 1 BIANOBIAAIOTE HACTYITHUM yMOBaM JOMOMOTa MOXe€ OyTH MpPOJAOBKEHA
me Ha 6 wicAwmiB michas nogaHHa 3asBu. Jlo Takux, 30Kpema, BIJHECEHO
HETPAIIOIUHX 0C10 Mpare3aaTHoOro BiKY, K1 31HCHIOIOTh JOTJISA 33 JUTHHOO 10 14
POKIB Ta CIM’1 y SIKUX, BUXOBYETHCS TPOE 1 O1jIbIIE AiTEH BIKOM 10 18 poKiB, BCi AiTH
MIPOKMBAIOTH B CIM’T 1 HE BUXOBYIOTHCS B IHTEPHATHUX 3aKJIajax.

VY cBowo uepry, nocranoBoro KaGinety MinicTpiB Ykpainu Big 22 Oepes3Hs
2024 poky [7] nependavaeTbes, U10:

1) mitu /ocobu 1o 23 pokiB, SKI HABYAIOTHCS 3a JICHHOK abo0 yajabHOIO
dbopmoro 3M00yTTS OCBITH B 3akiagax mpodeciitHoi (mpodeciiHo-TEXHIUHOI),
(haxoBOi mepenBUIIOi, BUILIOI OCBITH MICHS JOCATHEHHS HUMH 18 pOKIB 1 HE MalOTh
BJIACHUX CIMEH, MOKYTh 3BEPTATHCh 3a MPU3HAUCHHSM JOTIOMOTH OCOOHCTO, SKIIO
BOHM MaloTh (akTUYHE Miclle NpoKMBaHHS (mepeOyBaHHsA) 1HIIE HIK B
YIOBHOBaXXEHO1 0CO0U;

2) omikyHam (miKJIyBaJdbHUKAM) Ta Hempale3gaTHUM oco0aM BHILIaTa
JOTIOMOTH TPOIOBKYBATUMEThCS Ha IPYTUH MIECTUMICIYHUH TIEpioj] aBTOMATHIHO.

Takum 4yuHOM, aIMIHICTPATUBHO-TIPABOBE 3a0€3MeUEHHS IpaBa BHYTPIITHEOTO
MepeMileHnX Oci0 Ha TOKPUTTS BHUTPAT HA MPOKHUBAHHA, IO € BAKIUBOIO
CKJIQJIOBOIO TIpaBa Ha COIaJbHY JOMOMOTY, CHCTEMAaTHYHO PO3BUBAETHCA Ta
YAOCKOHAMOEThCsl. HopmaTtuBHO-ipaBoBa 0a3a, sika peryaioe Ii¢ MHTaHHS Yy
KOMILJIEKC1 3 MOKJIMBICTIO 3BEpHEHHS 10 aJAMIHICTPATHBHOTO CYAY 3a 3aXHUCTOM
JIOCIIIKYBaHOTO TIpaBa CTAHOBUTH TMOBHOIIIHHU, X04a i HE M030aBJICHUI HEIOMIKIB,
MEXaH13M aJIMiHICTPAaTUBHO-TIPABOBOTO 3a0€3MEUCHHS IIHOTO MPaBa.
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3AXHUCT IH(I)O}’MAI[II?'IHOFO MNPOCTOPY YKPAIHHU B YMOBAX
Al PEZKUMY BOEHHOI'O CTAHY

Abstract. The role of information security of the state, the high level of
provision of which protects the country from malicious actions of the enemy has
determined the relevance of this scientific research. Its objective is to reveal the
meaning and qualities of the concept of “information security”, analyze the existing
regulatory tools to ensure an adequate level of information security, which is an
integral part of the country’s national security and international security in general,
and provide its in-depth critical assessment, manifesting gaps in existing regulation,
to produce useful suggestions to overcome relevant shortcomings and formulate
further public policy in connection with the introduction of martial law in the
country. To complete the tasks set generally accepted methods of scientific knowledge
were used. The results of the study indicate the absence in the national regulation of
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clearly defined methods in the area of national information security and the shortage
of relevant theoretical works, which shows a substantial obstacle to ensuring high-
quality information security in Ukraine.

Keywords: full-scale invasion; Information Security; National security;
cybersecurity; State information policy.

3a PpOKM HE3aJNeXKHOCTI YKpaiHChKE CYCHUIBCTBO 3a3Hal0  BCeOIYHOL
TpchcbopMauu MIePETBOPUBIIKNCH Ha 1H(POpMAIIiifHE CyCHlJILCTBO Mu npoaykyeMo
KOHTEHT, YCUISKO BUKOPHCTOBYEMO 1 HAKOTIIY€eMO naHi, 00po0IroeMo 1HGOpPMAITiIFO
JUTSL TOTO, 100 J1aji MepeTBOPUTH iX Ha SKICHO HOBUHM MPOAYKT (aKTHB) - 3HAHHS.
Tak, came akTuB, 60 3HaHHSA Ta iH(OpMaIlis, 3a MPaBUIBHOTO MIAXOAY, MOXYTh
MIEPETBOPIOBATUCS HAa CTPATETIYHHHA PECypC, SKUH € KIIOYOBUM JUISI PO3BUTKY
Jep>KaBHOT EKOHOMIKHU.

[Ile 3 2014 poky iHdopmaliiiiHa Oe3rleka HaIloi Jep)KaBU IOCTIHHO 3a3HaE
CEpHO3HUX 3arpo3: Mmpomnaraija, ae3iHgopMaliis Ta MaHITYJAIIT CBIIOMICTIO JItOJIEH
BUKOPUCTOBYIOTHCS SK 1HCTPYMEHTH JJIsl IOCATHEHHs Bopokux Iutei. [1. Mapton
TaK OXapaKTepu3yBaB JaHUN (PEHOMEH: «ie Taka (GopMa BOPOXKHX i, 3a AKOI
3aBOMOBHHK-arpecop HE BHA€TbCS 10 KJIACUYHOTO BINCHKOBOTO BTOPTHEHHS, a
YCUISIKUMHU 32C00aMH HaMaraeThCsl IPUTHITUTH, MOCTA0UTH CBOTO OMTOHEHTA-KEPTBY,
JUTSL 4OTO 3aCTOCOBYE CEKPETHI omepallii, KioepBiiiHy, miaTpumye noBctaHiis. 1o x
CTOCY€EThCSl OE3MOCEePEeTHHOr0 3aCTOCYBaHHS 30poi 1 BENCHHS BINCHKOBHX 1A Yy
TPaAMIIITHOMY PO3YMIHHI, TO TaKOro MOX€ He OyTH B3arajii, a ToMy (popmanabHO
riopuHa BiiHa MOK€ MaTH Miclie 1 B odiliiftHOMYy cTtani mupy» [1, ¢.32].

3a3Haunmo, 110 iHpopMailiiiHa BiiiHa — 1€ KOMIUJIEKC 3aX0/11B, CIPSIMOBAHUX Ha
MaHIITyJIFOBAHHS CBIJOMICTIO JIFOJIEH Ta HAB s3yBaHHS iM MEBHOI TOUYKHU 30py. XKepTBa
MiAJa€eThbesl BIUIMBY 1H(oOpManii, sika (Gopmye HEOOXIAHI MaHINyJIATOPY AYMKH Ta
MEPEKOHAHHS 3 TIEBHOTO MUTAHHS, IIOJI0 SKOTO paHillle BUHUKAIM MPOTUPIUYS, a 32
BIJICYTHOCTI TaKMX - Y HHX 3 SBJISITGCS CYMHIBH Ta IHIII JOMMCIIH IIOJ0 1CHYIOUHX
nepexkoHans [2, ¢.337]. BaxxymBo ycBiIOMITIOBATH, 1110 POCiS BEJI€ HE JIUIIE BIAKPUTY
BiHY mpoTu YKpaiHu, ajie i iHdopMaIliiiHy - MpOTH BChOTO JEMOKPATHYHOTO CBITY.
Jle3ingopmariist Ta poraranja cTajau s Hei HeBiJ eMHOI0 YacTUHOIO arpecii. Taka
3JIOYMHHA TIOBE/IHKA CIPSMOBAaHA HA JOCSITHEHHS Y3ypIAaTOPCHKUX IIUICH MIISTXOM
pO3MaTIOBaHHS BHYTPINIHBOI BOPOXKHEUI B CYCHUIHCTBI KpaiHU-KEPTBH (HHUHI - I1I€
VYkpaina, 1o Hei - ['py3is, Cupis, Mongosa Ta iHmii). Came ToOMy BaXJIHMBO HE JaTH
BOPOTOB1 JOCSATTH 0Oa)XaHOro Ta YyCIMH JOCTYIIHMMH 3acobamMu W MeToJaMu
NiATpUMYBaTH 1HGOpMalliiiHy Oe3neky KpaiHu. I, mepur 3a Bce, Take MOXKJIMBE caMe
3aBASKH JIIEBHM TIPABOBUM MexaHi3MaM Ta €()EKTHBHOMY HOPMATHBHO-IIPABOBOMY
PETYIIIOBaHHIO.

Indopmartiitna Gesneka (nami - 1b), sk Bkazye A.T. TyHrran, omikyeTbcs
MUTAaHHAM 3axUCTy 1HGopMarii (JaHWX, BIIOMOCTEH) BIJ HECAHKI[IOHOBAHOTO
noctymy. BoHa € BaXXJIMBUM €I€MEHTOM YIpaBiIiHHS 1HQOPMALIMHUMU pU3HKaAMH Ta
CHpsMOBaHa Ha 3aro0iraHHsl HEaBTOPU30BAHOMY JOCTYITY, a TAKOK HA HEJAOMYIIEHHS
3aCTOCYBaHHS, 3HUIICHHS, PO3TOJIOMIEHHS, MOoAMdIKamil JaHUX. A SKIO 3apajguTH
BIJIMOBIAHOMY HE Bjajiocs, To crnemianictu 3 Ib HamaraioTbes ycimMa AOCTyMHUMHU
3aco0aMy 3MEHIIUTH PIBEHb HETATHBHOTO BIUIMBY BIAMOBITHOTO IHIUIEHTY. Bci
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nporpamu 1 momituku Ib 06a3yroTbcss Ha TPHOX MPHUHIMIIAX: 3aXUCTI LUTICHOCTI,
JTOCTYMHOCTI Ta KoHiaeHmiHocTI iHGopmMmanii [3]. Lle Bu3HaueHHS nmae dYiTKe
PO3yMIHHS 3aB/IaHb Ta METOAIB (pyHKIIOHYBaHHS |b siIk cucTeMHOTO yTBOpEHHS.

Ane € ¥ 1HmMH MAXiaq 10 BU3HaueHHS Tepminy. Tak, y 2014 pomi 1o
BepxoBHoi Pagun Ykpainu (mam - BPY) OGyno BHeceHo 3axoHompoekT Ned949 Bin
28.05.2014 «IIpo 3acanu iHbopMaliitHOI Oe3neku YKpaiHu», sIKAW MiJl 3a3HAYECHUM
TEPMIHOM PO3YyMI€ «CTaH 3aXMINEHOCTI KUTTEBO BAXJIMBUX I1HTEPECIB JIIOJWHU 1
IpOMaJITHUHA, CYCIIILCTBA 1 JEPIKaBH, MPHU SIKOMY 3aM00IraeThCs 3aBIaHHS ITKOIH
Yyepe3 HEMOBHOTY, HECBOEYACHICTh Ta HEJOCTOBIPHICTH MOUIMPIOBAHOI iH(OpMarii,
MOPYIIEHHSI IUIICHOCTI Ta JOCTYMHOCTI iH(opmarii, HECaHKI[IOHOBaHUN 0Oir
iHpopMarllii 3 0OMeXEeHUM JOCTYNOM, a TaKOoXK uYepe3 HeraTWBHMI 1HQoOpMaIliitHO-
MICUXOJIOTIYHNN BIUIMB Ta YMHCHE CIPUYMHCHHS HETAaTHBHUX  HACHIIKIB
3aCTOCYBaHHA IHPOPMALIHHUX TEXHOIOTI» [4].

25 mortoro 2017 p. ykazom Ilpesunenta Ykpainu Ned7/2017 Oyno BBeAeHO B
nito pimenHs Paau HanionansHOi 6e3nexu 1 o6oponun Ykpainu (gam - PHBO) «Ilpo
HoxTtpuny iHbopmariiitHoi 6e3nekn Ykpainu» (Big 29.12.2016). ¥V 1 Ta 2 myHKTax
nanoro HITA 3a3naueHo, 110 pocis Bene riOpujiHy BiHY IPOTH YKpaiHu, JJIs 4Oro
3aCTOCOBY€E TMepenoBi 1H(OpMAIliiiHI TEXHOJOTIi BIUIMBY Ha CBIJOMICTh YKpPAiHIIIB
3317151 pO3MAIIOBAHHS BOPOXKHEY1, IPOIAaryBaHHs arpeCUBHOI BiiHU To1110. JlOKTprHA
BU3HAYWIA HAIllOHAJIbHI 1H(OpMAIlIAHI 1HTEpPECH HaIIoi Jep>KaBH, 3arpo3u, IO
MOCTAIOTh TIEPE iX BTUICHHSM Y JKHTTSI, @ TAKOXK - IPIOPUTETHI HATIPSIMKH JIEP>KaBHOT
iHdopmaniiiHoi nomTuku. [lpuHIUNU, MO € OCHOBOK JIoKTpuHM - moBara [0
TITHOCTI, JOJEpKaHHS MpaB 1 CBOOOJ JIIOJIUHM, 3aXUCT il 3aKOHHMX IHTEPECIB, a
TaKOX CYCHUIbCTBA Ta JEp>KaBU B LIJIOMY, 1, 3BICHO, 3a0€3MEUEHHS JEepP>KaBHOTO
CYBEPEHITETY 1 TEPUTOPIATBHOI LUTICHOCTI [5].

HauionanbHi iHTEpEecH KpaiHU B 1H(GOpMALIHIN cdepl 3a3HAUEHO Y MYHKTI 3,
cepell HUX KUTTEBO BAXKIIMBI IHTEPECH 0COOU, CYCIIIbCTBA 1 JAepKaBU (B T.4. 3aXUCT
VKpaiHIlIB BiJ arpeCMBHOTO BIUIUBY POCIHCHKOI JECTPYKTHBHOI MpOMaraHjiu;
PO3BUTOK HAIlIOHAIbHOI 1HGOpMAIIHOI 1HGPACTPYKTYypu Ta Oe3mocepeaHbo
1H(OPMAIIHHOTO CYCHUIBCTBA, & TAKOXK CHUCTEMH CTPATETYHUX KOMYHIKAI[iH) TOIIIO.
[TyHKT 4 TIpUCBSYCHHUI aKTyaJIbHUM 3arpo3aM HaIllOHAJLHUM IHTEpEcaM Ta 3arajioM
Oesmeri aepxkaBu B 1H(QOpMaIiiHOMY TIONI, Cepell SKUX: BEIEHHS BOPOTOM
cnieriagbHuX 1H(QOpPMAIIHHUX OTepaliiii cepes] IHIINUX MIKHAPOAHUX Cy0’€KTIB 315
CTBOPEHHSI B iX ysIBI HETaTUBHOI'O 00pa3y YKpaiHu; Bopoka iHpopMalliifHa eKCIaHCls
a iHdopMalliitHe JOMIHYBaHHsI; MpoIaraljia 130JAioHICTChbKUX 11ei Tomo. ITyHKT 5
BHU3HAYA€E MPIOPUTETH JIEPKaBHOI MOJIITUKK B 1HGOpMaIliitHii cdepi, K OT po3poOKa
IHTErpOBAaHOI CUCTEMH OILIIHIOBAHHS 1H(QOPMALIMHUX 3arpo3 3auisl MIBUAKOTO IX
BUSIBJICHHS 1 pearyBaHHs Ha HHUX; PO3BUTOK TEXHOJIOTIYHOI 1HPPACTPYKTYpHU
3a0e3nedeHHs Ib B kpaiHi; po3BUTOK IIMGPOBOTO MOBJIEHHS Ta MEXaHI13MIB B3a€MO/IIi
JIEp>KaBH 3 IHIIUMHU CY0’€KTaMU 3aJ1 MPOTHUAIT BOPOXKii 1HPOPMAIIHIN aKTUBHOCTI
To1o [5].

3a3HaueHa |y  TMONEPEAHBOMY  MiApo3AuT  gochimkeHHs  JloxkTtpuHa
iHpopMariiiHoi Oe3neku Ykpainu (Bix 29.12.2016) BTpaTuna YUHHICTH 28 TpyIaHS
2021 p., ockinbku B. 3enencekuii cBoiMm Ykazom Ne 685/2021 BBiB B fit0 pilieHHS
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PHBO Bix 15.10.2021 «IIpo Ctparerito iHpopMmaIiitHoi Oe3nexkn», sika BU3HAUMIIA
HasBHI Ta MOXJIMBI 3arpo3d W BUKJIMKHA HaIllOHAJbHIM Oe3Melll Haioi Jep>KaBu B
iH(popMariiitHoMy IO, a TaKOX BIAMOBIAHI IUN Ta 3aBJaHHS, SKi JTONMOMOXXYTh
3aXMCTUTH MIpaBa KOXKHOTO Ha 1H(POPMAIIiIO Ta 3aXUCT NePCOHANBHUX JaHuX. [locsartu
3a3HAYEHOTO BOAYAETHCS MOXKJIMBUM Yepe3 BYMHEHHS BIAMOBIAHMX i 1100
CTpUMYBaHHS Ta TMpoTuali 3arpo3am Ib Hamoi kpaiHu, a TakoX NUIIXOM
HeWTpamizali iHpopMaIliifHOi arpecii 3 METOI MiJIPUBY JIEP>KaBHOTO CYBEPEHITETY,
TEPUTOPIATILHOI IIIICHOCTI Jiep:kaBu. KpiM TOro, MaroTh 3aCTOCOBYBATUCS METO/H 10
3a0e3neyeHH0 1H(OPMaIiiHOI CTIMKOCTI YKpPaiHCHKOTO CYCHUJIBCTBA, a TaKOX Mae
OyTH CTBOpeHa [i€Ba CHCTEMa B3a€EMOII MK OpraHamMH JAepKaBHOI BIagud Ta
MICIIEBOTO CaMOBpSIyBaHHS 1 rpomaasHamu. He 3a0ymd HOpPMOTBOpPIN W TIpo
BAXKJIMBICTh PO3BUTKY MIKHAPOJHOI CHIBIIpalll y BIANOBIIHIN cdepl 3a MPUHLUIIAMH
B3a€MOIIIJITPUMKHU Ta TapTHEPCTBA. PeanizyBaTu 3a3HaueHe BOAYAETHCS MOKIIMBUM Y
niepion g0 2025 poky.

Came 3abesneuenHss Ib BuszHano panoro Crparterielo sK ojHa 13
HaBaXIUBIMUX (QYHKIN Jep)KaBH, sKa sBIsS€ COOOI €JIEeMEHT HallalllOHaJbHOI
Oesreky  YKpaiHW, BIANOBIIHMA CTaH 3axUIICHOCTI 11 CyBEpEHITETY Ta
TEPUTOPIATBHOT IUTICHOCTI, JEMOKPATHYHHUX 3acajl Ta 1HIIUX >KUTTEBO BaXKJIUBUX
1HTEpECIB TPbOX TOJIOBHUX 1HPOPMALIMHUX CyO’€KTIB - caMol JIep>KaBH, 1i rpOMaJIsiH
Ta Oe3nocepeqHbo cycniibeTBa. CaMe 3a BKa3aHOro CTaHy, BIANOBIAHO [0
TepMmiHoiorii CTparerii, sSIKICHO 3a0€3MeuyroThCd KOHCTUTYIIIHI mpaBa 1 cBOOOAM
KOKHOT'O Ha PO3MOBCIOJKEHHS, 301p, 3aCTOCYBaHHs, 30€piraHHs JaHUX, a pPa3oM 3
HUMH - 1 IOCTYN JI0 JOCTOBIPHHUX Ta O0’€KTUBHUX BIIOMOCTEH. Takoxk Mpu LbOMY
(GyHKL10HYE eEeKTUBHA CUCTEMA 3aXKCTY 1 MPOTUALT YCUIAKIN IIKOI1, 0 MOXe OyTH
3aBJlaHa Yepe3 PO3MOBCIOKEHHS HETATUBHOTO 1H(POpMAIIHHOTO BIUIUBY [6, 7].

I. b. Korepnin, gocnimxyroun Bka3zaHy Crparerito Ta 3araioM ctad Ib B
VYkpaiHi BKa3ye Ha OYEBHJIHICTh 3MIHU aKIICHTIB MO BUSBIECHHIO 3arpo3 1 peakxiiii Ha
HUX B OIK 3BY)KCHHS TPaB JIIOAUHHU 1 TPOMaJIsTHUHA Yepe3 HEOOX1HICTh pearyBaHHs
Ha HasgBHI ¥ WMOBIpHI 3arpo3d B YyMOBax ITOBHOMACIITAOHOTO BTOPTHEHHS.
JlocmigHUKOM 3a3HayeHl HUHI 1104l OOMEXKEHHS KOHCTUTYIINHUX 1HGOpMAIIHUX
mpaB, a caMme: Ha TAEMHHUINIO JIMUCTyBaHHs (cTarTs 31); HEBTpydYaHHS B OocoOuCTe
KUTTS (cTtartss 3); cBoOomy mymku (ctaTtss 34); BOJOMIHHA 1 PO3MOPSIKCHHS
BrnacHicTio (ctartss 41) IligkpecmtoeTbcss OOYMOBJICHICTh TaKuX OOMEXKEHb
HEMOXKJIUBICTIO 3a0€3IEeUeHHs SKICHOTO 3aXUCTY BiJ CBaBULIL Bopora ocobam Ha
TepuTOpli Haoi nepxanu [8, c. 153].

TuM He MEHI, HEBIAMOBIJHICTh 3a3HAYEHUX OOMEXKEHb TapaHTIsIM IpaB
JIOJWHA Yy BOEHHUM Yac oOJHOYAcHO (HOpPMYye MOXKIUBICTh 3a0€3MeUUTH
OCHOBOTIOJIOXHI TpaBa OUIBIIOCTI HUISIXOM 3a0€3MEeUeHHS KUTTE3aTHOCTI camoi
YKpalHCBKOI JAep:kaBu. AJe, SK BKa3aHO HAyKOBLEM, BOEHHHUI CTaH HE CTaB
«IPUBOJIOM JIJIsI CBABUTHHOTO BJIAIHOTO TPAKTYyBaHHS MPaB Ta 000B’A3KIB Cy0 €KTIB 13
Xa0TUYHUM BCTAHOBJICHHSIM OOMEXEHb 1 3a00ponH». Amke Hapas3i po3poOstOThCS Ta
npUMaroThCs BIAMOBIAHI 3MiHM 10 aAirounx HITA 3 ypaxyBanHaM peaniil arpeciii
BOpOra Ta BEJCHHS HUM BiiiHH. BOHU CTOCYIOTBCS, B TOMY UYHMCHi, i JESKUX MUTAHb
IH(I)OpMaHII/IHI/IX HpaBOBII[HOCI/IH HAIpUKIaa, 3a00poHU PO3TOBCIOKEHHS TIEBHIX
BIJIOMOCTE 13 CYCHNUIBHO HEOE3NMeUYHUM XapaKTepoM; AacHeKTiB TEXHIYHOTO
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¢bikcyBaHHS KOHTEHTY B YyMOBax BOEHHOTO CTaHy; NpOLECyalbHUX MOiil mpu
BUJIYYE€HH1 JaHUX Toio [8, ¢. 153].

Bigznauumo, mo Ilpesuaent B. 3enencrkuii cBoiMm Ykazom Ne 392/2020 (Bin
14 Bepecus 2020 p.) Takox BBIB B it0 CTpaTerito HalllOHAIbHOI Oe3MeKu Y KpaiHu.
[IpiopuTeTHUMH 1 3a0e3nedeHHsT HalloHaabHOI Oe3reku manuit HITA Bu3Hauae
3aXHCT OC10, CYCIUJIbCTBA Ta 3arajoM JIep»KaBH BiJl IPaBOIOPYIIECHb; 3a0€3MeUCHHS
MOHOBJICHHS MOPYIIEHUX TPaB; MOKPAIICHHS CIIPOMOXHOCTI HAI[IOHAJIbHOT CUCTEMU
kibepOesnekn (apke Take BOAYAEThCS HEOOXIMHMM I €()EeKTUBHOI MPOTHIIl
3arpo3aM y iCHyr4oMy Oe3rekoBoMy cepemoBuiili). OKpeMo 3ayBaXUMO Ha TaKOMY
BOKJIMBOMY BHYTPINIHBOMIOITHYHOMY HAMpPSMKY K 3a0e3medeHHs] HalliOHAJIbHUX
iHTEepeciB 0e3MeKH, a pa3oM 3 HUM - 1 OTpUMaHHs TOBHOI, JOCTOBIPHOI MPEBEHTHUBHOT
1H(popMaIii 00 CUTYyalli K B HaIIlil AepxkaBl, Tak 1 y BCbOMY CBITI [9].

Takum uyumHOM, YKpaiHa HE 3YNMHUHSIETHCS HA MUIAXY PO3BUTKY TPABOBOTO
peryiaoBaHHS y iH(popMamiiHii ramysi, 1 30kpemMa 11040 1HGopMaIliiHOI Oe3IeKu.
Ane Bapto moroauTHcs 13 aymkor P. UYepHuina, mo BIANOBIIHA HUHI JAif04a
HOPMATHBHO-TIpaBOBa 0a3a Ma€ BIIUYTHI HEJOJIKH, $KI YCKIAIHIOIOTh SKICHI
TpaHchopmallii 'y JaHOMY CEKTOpl CyCHUIBHUX BIAHOCHH. Tak, JOCIHITHUKH
3ayBaKYIOTh Ha BIJICYTHICTh YITKO BH3HAYEHUX METOJIB 1 TEOPETUYHUX IMpalb Y
chepi 3abe3neueHHsa iHopMariitHOT Oe3nekn YKpaiHu, [0 3HAYHO TMEPEIIKOIKAE
AKICHIA pearizaiii He CcBOro o000B’s3Ky 1o 3abesnedeHHio Ib sk BaximMBoro
CTPYKTYPHOTO €JIEMEHTY HaIliOHAJhbHOI Oe3MeKH. A TOMY CTBOPCHHS 1 peaizallis
YiTKOI 1 JI€BOI JIepKaBHOI TMOJITUKHA y IiK cdepl € eTMHuM 3aco00M po30ya0BH
e(eKTUBHOI CUCTEMH NPOTUAIT iHpopMaliitHuM nopyiueHHsm [10, c. 214].

Cnin mam’siTaTy 1 PO Te, 110 1HpopMaIliiiHa 0e3mneka - e BaKJIUBHUM aClIeKT He
nuiie O0e3NeKy HalllOHAJIbHOI, ajle i MDKHApOIHOI. A ToMy YKpaiHi i IHIIUM KpaiHam
CBITY CJIJl YCUISKO PO3BMBATH MIXAEpP’KABHE CHIBPOOITHULTBO Y TI00aJIbHOMY
iH(MOopMaIIHHOMY MPOCTOPl 3aJii CBOE€YACHOTO BUSIBIICHHS MOXJIMBUX 3arpos, ix
CIJILHOTO TIOJOJIAaHHS Ta MpeBeHTH3alli. I came y BceOIuHIM Koormepallii Moo
iH(hOopMaIIHUX Ta KIOEPHETUYHUX MUTaHb aBTOPOM BOAYAETHCS TOJOBHHM YHMHHHUK
MOJOJAaHHS MIAHATHX Yy JOCHipKeHHI mpoOiem. OKpemMo HArojocumMo i Ha
BKJIMBOCTI CHIBPOOITHUIITBA B IHINIMX TMPABOBUX HAMpsMKaX, SK OT YKPUTTA 1
MOKapaHHs 3JI0YMHINB. Tak, HAMpUKIad, 3apa3 WIyTh aKTHBHI MEPEMOBUHU IIOJ0
cTtBopeHHs: CreriagbHOro MIKHAPOJAHOTO TPUOyHATy II0J0 3JI04YMHYy arpecii pod
NpOTH YKPaiHH, K€ MOKIUBO NPH CIUIBHUX 3yCHIUIAX YKPATHCHKOIO ypsiny YKpaiHu
ta OOH [11] a00 »* BUKOpPHUCTaHHS IJIs LHMX IUJIEH MOXIUBOCTEH MiXKHapOAHOTO
cyany OOH [12, c. 431].

BaxunBo, 11006 K0XeH TPOMAJISIHUH 3HAB, K 3aXHCTUTH ceOe Ta CBOi JaH1 Bif
kibep3arpo3. Lle MOXIMBO JHIIe 32 YMOBH SIKICHOTO HaBUaHHS HACEJICHHS OCHOBaM
1H(hOpMaIIHOT TIr1€HN.

Tak, Haxkanmp BiiiHa Bce Imie TpuBae. IHdopmalliiiHa BifiHa — I HEBiJ €MHa
yacTUHA cydacHoi BiiiHU. [IuTtanns 3a0e3neueHHs iH(opMaliitHoT 6e3neKu B JepKaBi
€ BKpall aKkTyaJlbHUM, a HAJIEKHHUH pPIBEHb TAaKOi O€3MEKH - 1€ CIPABXKHIN «IUT»
nepen BOporoMm. Alle po3yMHE MO€IHAHHS HOPMATHUBHO-TIPABOBUX I1HCTPYMEHTIB,
AepxkaBHOI 1H(QOPMAIIITHOI MOMITUKK, HABYAHHS TPOMAJIIH OCHOBaM 1H(OpMaLiifHO1
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IPaMOTHOCTI, a TaKOX HaBYAHHSA MOJIOAOTO MOKOJIHHS OCHOBaM KibepOe3neku — 11ie
HaTIAHUK  (QyHAaAMEHT i MOOyAOBH CTiKOoro Ta 0e3meyHoro I1u@poBoroo
CyCHJIbCTBA B YKpaiHi.
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MOJU®IKALISA TIPABOOBMEKEHHS ITYBJITYHNX
CJYXBOBLIB
11010 CYMICHHUIITBA TA CYMILIEHHSA 3 THIIUMH BUJIAMHA
TISUIBHOCTI SIK TPOSIB AHTUKPA30BOT'O YIIPABJITHHS
B YMOBAX BOCHHOI'O CTAHY B YKPAIHI

MODIFICATION OF THE PUBLIC SERVANTS RIGHTS
LIMITATION REGARDING COMPATIBILITY AND COMBINATION
WITH OTHER TYPES OF ACTIVITIES AS A FORM OF ANTI-CRISIS

MANAGEMENT
IN THE CONDITIONS OF MARITAL LAW REGIME IN UKRAINE

Abstract. The author emphasizes that in the conditions of martial law regime in
Ukraine, one of the measures of the state anti-crisis management was the
modification of the «anti-corruptiony prohibition of public servants, in particular, the
prohibition on compatibility and combination with other types of activities. The
modification is related to the adoption of the Law of Ukraine «On Amendments to the
Law of Ukraine «On Prevention of Corruption» Regarding the Specifics of the
Application of Legislation in the Field of Prevention of Corruption in Martial Lawy
dated 07.08.2022. The modification of the prohibition of public servants on
compatibility and combination with other types of activities became the state's
response to the challenges of martial law regime and was aimed at helping public
servants who found themselves in a difficult financial situation due to forced
relocation and other circumstances, in obtaining income for existence, and,
accordingly, to prevent the outflow of personnel from the public service under
martial law.

Key words: prevention of corruption, public service, anti-corruption
restrictions, anti-crisis management.

B ymoBax BO€HHOro cTaHy B YKpaiHi OAHMM 13 3aXOIB AHTHKPHU30BOTO
YIOPaBIiHHSA MOKHa BBa)KaTh MOAU(DIKAINIO «aHTUKOPYILIHHUX» MPaBOOOMEXEHb
nyOIIYHUX CIIy>KO00BIIIB, Ha 10 OyJI0 CIPSAMOBAHO MPUIHATTS 3akoHy YKpainu «I[Ipo
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BHECEHHS 3MIH 10 3akoHy VYkpainu «IIpo 3amobiranHs KOpymiii» MIOA0
0COOJIMBOCTEM 3aCTOCYBaHHS 3aKOHOJABCTBAa y cdepi 3amoliraHHs KOPYMIlii B
yMoOBax BoeHHOro ctany» Bij 08.07.2022 p. Y xozal BIOCKOHAJICHHS 3aKOHO/aBCTBA
Poznin  XIII «IIpukinueBi mnonoxeHHs» 3akoHy VYkpainu «llpo 3amobGiranss
kopymnitii» Big 14.10.2014 p. Oyno AOMOBHEHO HOBUM ITYHKTOM 2-8 TaKOIro 3MICTY:
«YCTaHOBHUTH, 10 Ha MEpioj Jii BOEHHOTO CTaHy, BBeleHOro Ykasom Ilpesunenra
VYkpainu Big 24 motoro 2022 poky Ne 64/2022 «IIpo BBeneHHS BOEHHOTO CTaHy B
VYkpaini», 3atBepmxkeHuM 3akoHoM Ykpainu «[Ipo 3aTBepmkeHHs  YKa3zy
[Ipesunenta Ykpainu «[Ipo BBeAeHHS BOEHHOTO CTaHy B YKpaiHi», 0OMEXEHHS,
BCTAHOBJICHE MTyHKTOM | 4acTHWHU MepIIoi cTarTi 25 1boro 3aKoHy, HE MOUITUPIOETHCS
Ha JIep)KaBHHUX CIYy>KOOBIIIB (KpIM JEp)KaBHUX CIY>KOOBIIIB KaTeropii «Ay),
MOCaJ0OBUX OCI0 MICIIEBOTO CAaMOBPSAYBaHHS (KpIM IMOCaT0BUX OCIO, MOCAau SKUX
BIJIHECEHI 1O MEpIIOi — TPEThOl KaTeropii), SKOI0 Taki ocoOM MepedyBarOTh Y
BiAMyCTI Oe3 30epekeHHs 3apo0iTHOI MmIath abo y pa3l MpOCTO, 32 YMOBH IO
TPYJIOBI JOTOBOPU (KOHTPAKTH), IIUBUILHO-TIPABOBI JIOTOBOPH MPO HAJAHHS MOCIYT
a00 mpaBouMHU y chepl MANPUEMHUIIBKOT TISITBHOCTI YKIIAAIOThCS 3 IOPUIUIYHUMU
ocobamMu TPUBATHOTO MpaBa ab0 (I3UMYHUMH 0COO0AMH - MIANPUEMISIMH, CTOCOBHO
SKAX Takl JepKaBHI CIY)KOOBIIl Ta ITOCaTOBI OCOOM MICIIEBOTO CaMOBPSTyBaHHS
MPOTSTOM OCTaHHHOTO POKY HE 3JIMCHIOBAJIM MOBHOBAXEHHS 3 KOHTPOJIO, HATJISIY
a00 TIATOTOBKM YW NPUUHATTS BIAMOBIAHUX PIMIEHb IIOAO JISIBHOCTI IHX
opuandHuX oci0 abo (dizuuHux oci0 — mianpuemiliB. Taki ocobu 3000B’si3aH1
MPUIUHUTH 3aUHATTS 1HIIOK OTUIAYyBaHOK (KpIM BUKJIAJAIbKOi, HAYKOBOI 1 TBOPYOI
JISTBHOCT], MEAMYHOI MPAKTUKH, IHCTPYKTOPCHKOI Ta CYIIIBCHKOI MPaKkTUKH 13
CIIOPTY) UM MIANPUEMHULIBKOIO AISUTBHICTIO BIATIOBIIHO IO YaCTUHU JAPYTOi CTaTTI 25
IbOro 3aKoHy MNpoTsAroM 15 poOounx AHIB 3 [HA NOPUIUHEHHS MPOCTOK abdo
3aKIHUYCHHS BIJIITYCTKN.

Hapenena  HoBamisi  sBisie  co0O  TUMYAcCOBUM — «MOJU(DIKOBaAHHIN)
(«TIOM’SIKIIICHUI» TIOPIBHSHO 3 ICHYIOUMM JI0 3alpOBAPKCHHS BOEHHOTO CTaHy)
BapiaHT MPaBOOOMEKEHHS IIOJ0 CYMICHHMIITBA Ta CYMIIICHHS 3 IHIIUMH BHJIaMH
TISJIBHOCTI Ha 4Yac BOEHHOro craHy. CiijJioM, CTAaHOM Ha ChOTOJHI 3aKOHOIABCTBO
VYkpaiHu 703BOJISIE BHOKPEMHTH J[Ba BaplaHTH TaKOTO TMPABOOOMEXKCHHS: a)
«0azoBHi» («IOBHUI, «IOBOEHHUW») BapiaHT — BPETYJIbOBAHHM Yy CT. 25 3akoHy
«IIpo 3amobiranHs KOpymiii»; 0) «MOAU(IKOBAHHI («YCIUCHUI, «ITOM’ SIKIIIEHUY,
«BOEHHHI») — MOM(DIKOBAHUHN BaplaHT 0a30BOT HOPMHU, 3 YpaXyBaHHIM 3MiH Y II. 2-8
Pozniny XIII «IIpukiHiieBi monoxeHHs» 3aKOHY.

CyTtHicTh MOUDiKaIlil MPaBOOOMEKEHHS MOJIATae Y MOM’ SIKIIICHH] 3a00pOHU —
J03BOJII OKPEMHUM IyOJIYHUM CITY>KOOBIISIM 32 BU3HAYEHUX YMOB 3aiiMaTHUCS 1HIIOHO
OTUTaYyBaHOK a00 MiANPUEMHUIIbKOIO MisbHICTIO (. 1 4. 1 cT. 25 3akony «lIpo
3ano0ira”Hs Kopymilii»). Moaudikaiiis BUPI3HIETHCS HACTYITHUMHU OCOOJIMBOCTSIMU:

1)  cTpokoBwii xapakrep Momaudikailii — BOHA i€ BUKIOYHO I dac
BOEHHOTO CTaHy, a CJIIOM CKAacOBYETbCA 13 MPHUIMHEHHSM a00 CKacyBaHHAM
BOEHHOTO CTaHy. [3 moyaTKOM MOBHOMACIITAOHOTO BTOPTHEHHS BOEHHUUN CTaH B
VYkpaini 0yB BBenenuit Ykazom llpesunenta Yipainu Big 24.02.2022 p. nepBUHHO Ha
30 mi6, mo Oyno 3arBepmxeHo Bepxosuoro Pagoro Ykpainu. Bomnouac, ctpox mii
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BOEHHOTO CTaHy HHU3KY pa3iB mpofoBxkyBaBcs IIpesumentom VYkpainu, Mo
OTPUMYBAJIO CXBAJICHHS MAPJIAMEHTY;

2)  cy0’extu nmomupeHHs moaudikaiii. [IpuBeprae yBary, mo Moaudikarris
MOIIMPIOETHCS HE Ha BCIX CYO’€KTIB, BIJIHOCHO SIKUX 1€ MPABOOMEXKEHHS MO0
CYMICHMIITBA Ta CYMIIICHHS 3 IHIIMMH BHJAaMH AisIbHOCTI. BoOHa cTocyeThes
BUKJIIOYHO: TO-TIepIe, JAep:KaBHUX CIyKO00BLIB Kareropii «b» Ta «By»; mo-apyre,
MOCAJ0BUX 0CI0 MICIIEBOTO CaMOBPSAyBaHHS Y€TBEPTOi-ChOMO1 KaTeropiii. ToO6To, Ha
JepKaBHUX CIY>KOOBIIIB Kateropii «A» (BHILMNA KOpPIyC JEp>KaBHOI CIy»KOH) Ta
MOCaJOBUX OCI0  MICIIEBOIO  CaMOBPSAYBaHHS  MEPIIOi-TPETbOI  KaTeropii
Moauikaris He momuproeTbes. Kpim Toro, mosa cdeporo moumupeHHs: Moaudikarii
3aUIIMIIUCS ¥ HU3KA 1HIIKUX 0Ci0, yITOBHOBAKEHUX HA BUKOHAHHS (DYHKIIN Jep>KaBU
abo0 MiciieBoro camoBpsiAyBaHHsA. Hampuknaza, mo3a ai€r0 mMoaudikaiili JUIIHIACS
ciayx0oBil  HamionanpHoro  0anky  YKpaiHM, HOpPOKYpOpH, IpPEACTaBHUKU
YnoBuoBaxxeHoro BepxoBuoi Panu Ykpainu 3 npaB Jr0uHU, a TAKOXK 0araTo 1HIIMX
oci0, sIKI HE € JEepKaBHUMH CIYXOOBISIMU 3riiHO 3 3akoHoM Ykpainu «[lpo
JepxaBHy cIykO0y» (cT. 3), ajne, BOAHOYAC, HA SIKUX MOLIUPIOETHCS MPABOOOMEKEHHS
IIOJI0 CYMICHHUIITBA Ta CyMILIEHHs, 110 3akpimuieHe cT. 25 3akoHy Ykpainu «IIpo
3ano0iranHs Kopymuii»). CiaioM, BaKJIMBUM MUTAHHAM, IO MOTpPeOyeE OKPEMOro
JOCIIJKEHHS, € BU3HAUYCHHSI OOTPYHTOBAHOCT1 BUOIPKOBOTO MiXOy A0 BU3HAUYCHHS
CyO’€KTIB HEMIOIIUPEHHSI HOPMHU;

3)  yMmoBH 3acToCyBaHHS MOAM(IKAIIii:

— HEaKTUBHMH cly>)k00BHII cTaH myOJaiyHOro ciyx0oBus. Moaudikaris
MOIIMPIOETHCS JIMIIE HAa THUX JAEPKABHHUX CIIYXOOBIIB Kareropii «b» Ta «B»
(mocamoBUX 0C10 MICLIEBOTO CAMOBPAIyBaHHS YETBEPTOi-CbOMOI KaTEeropiii), KOTpi: a)
abo mepeOyBaloTh y BIAMYCTI 0e3 30epekeHHs 3apo0iTHOI miatu; 0) abo y pasi
npocroro. BignosiaHo no ct. 12 3akony Ykpainum «IIpo oprasizamiio TpyaoBHX
BIJIHOCMH B YMOBaX BO€HHOro ctany» Bin 15.03.2022 p. mpoTsroMm mnepiomy ii
BOEHHOTO CTaHy poOOTOAaBellb HAa MPOXaHHS MpalliBHUKAa MOXXE HaJaBaTH HOMY
BIAMYCTKY ©0e€3 30epekeHHs 3apo0iTHOI Tuiath 0e3 OOMEXKEHHS  CTPOKY,
BCTAHOBJIEHOTO 4. 1 cT. 26 3akony Ykpainu «IIpo BiamycTku», 6€3 3apaxyBaHHs 4acy
nepeOyBaHHs y Takid BIAMYCTI IO CTaXy poOOTH, IO Ja€ MpaBO Ha MIOPIYHY
OCHOBHY BIANMYyCTKy, miepemabauenoro m. 4 4. 1 cr. 9 3akony VYkpainu «IIpo
BiamycTku». KpiMm Toro, y mepioj ii BOEHHOTO CTaHy pPOOOTOJABElb 3a 3asBOIO
MpaliBHUKa, SKUH BHUIiXaB 3a Mexl TepuTopii Ykpainu abo HaOyB cTarycy
BHYTPIIIHBO MEPEMIILIEHOI 0COOH, B 000B’I3KOBOMY MOPSAJKY HA/Ia€ MHOMY BIAMYCTKY
0e3 30epexeHHsl 3apOo0ITHOI TJIaTH TPUBATICTIO, BU3HAYCHOO Y 3asiBl, ajie HE OUIbIIe
90 xanengapHMX NIHIB, 0€3 3apaxyBaHHS Yacy mHepeOyBaHHSA y BIAMYCTLI A0 CTaxy
po00TH, 1110 J1a€ MPABO Ha MIOPIYHY OCHOBHY BIMYCTKY, epeadadeHoro 1. 4 4. 1 cr.
9 3akony Ykpainu «IIpo Bigmyctku». BinmosigHo ao ct. 34 Koaekcy 3akoHIB Tpo
mparo YKpaiHu TpOCTiM — 1€ 3yNUHEHHS pPOOOTH, BHKJIMKAHE BIJICYTHICTIO
oprasizamiiHux a0o TEeXHIYHUX YMOB, HEOOXIAHMX [JIsi BUKOHAHHSA pOOOTH,
HEBIJBOPOTHOIO CHJIOI0 a00 1HImmMMU oOcTaBuHamu. [Ipu 11bOMy, BCTAHOBIJIEHO, IO
Yyac MPOCTOI0 HE 3 BUHM NPaLliBHUKA OTUIAYYETHCS 3 PO3PAXYHKY HE HUXKYE B JBOX
TPETHH Tapu(PHOI CTABKK BCTAHOBJIEHOTO MPAI[IBHUKOBI pO3psay (OKIamy).
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Takum uymHOM, MOAMdiKalis MOIIMUPIOEThCS Ha 0ci0, ski mepedyBalTh Yy
O0COOIMBUX HEAaKTUBHUX CIYyKOOBUX cTaHax — (opMaibHO MPOJAOBKYIOTH
nepeOdyBaTH y IMyOJIiYHO-CITY)KOOBUX BIJIHOCHHAX, aje (PaKTUYHO HE BHUKOHYIOTH
3aBJaHHS Ta MOBHOBAXXEHHS 3a IMOCAA0I0 JEP)KaBHOI CIykOu (1MOcagor B opraHax
MICIICBOTO CaMOBPSAyBaHHS), aJKe MepeOyBarOTh Yy BIAMYCTII 0e3 30epekeHHs
3apo0iTHOI Matu abo y pasi mpoctoro. IIpu oMy, HEOOXiAHO MIAKPECIUTH, IO
BUIAJKN BIAMYCTKH 0e3 30epexkeHHs 3apoO0iTHOI ruiaTd abo MPOCTOI HETaTUBHO
BiJ[3HAYAIOTHCSA Ha (PIHAHCOBOMY 3a0€3MEUYeHHI MyOJIIYHOTO CIyXO00BIS (B
HEOIUTaTH Tpalll B3araji — IpU BIAMYCTII 0e3 30epexeHHs 3apoOiTHOI IUIaTh, 10
CKOPOYEHHS OIIaTH Mpalli A0 OJIHIET TPETUHU — Y pa3i MPOCTOI0);

— OOMEeXeHHA WIOJ0  KOHTPAareHTiB  MyOJIYHOTO  CIyXOOBLSA 1O
MINPUEMHUIBKIN NisibHOCTI. Moaudikaiis nependayae, 1Mo BU3HAYEHI MyOJidH1
CIIy’KOOBIIl MOXYTh 3aliMaTHCsl 1HIIOK OIUIA4YYBaHOK a00 MiANPHEMHHUIIBKOIO
TISUTBHICTIO 32 YMOBH, IO TPYJOBI JIOTOBOPH (KOHTPAKTH), IMBIIHLHO-TIPABOBI
JIOTOBOPU TPO HAJaHHS TMOCIAYr abo MpaBoYMHU Yy cdepl MiANPUEMHHUIIBKOT
TISUTBHOCT1  YKJIQJAIOThCA 3  IOPUAMYHUMHU 0cOo0aMHM TPUBATHOrO TpaBa abo
GBBUYHUMHE 0cO0aMU - MIANPUEMIIIMHA, CTOCOBHO SIKMX TaKl CIY>KOOBIIl MPOTITOM
OCTAaHHBOTO POKY HE 3AIMCHIOBAIIM TOBHOBAXEHHS 3 KOHTPOJO, Harsimy abo
MIJITOTOBKM YM TPUHAHSATTS BIAMOBIIHUX PIIIEHb IIOJMO IISUIBHOCTI WX FOPUINIHUX
oci6 abo ¢i3uyHMX 0cid — mianpuemiiB. OTxke, 1 32 yMOB MoAudiKaili Mae Micle
MEBHUM AHTHUKOPYNUINHUNA «(UIBTP» — BIANOBIIHI IMyOJIYHI CIYKOOBLI, Ha SKUX
MOIIMPIOE  A1t0 Moaudikaiis, HE 3MOXYTb CKOPUCTAaTUCh CBOIM CIIy>)KOOBUM
CTAQHOBHIIIEM Ta IIOB’S3aHUMHU 3 HHUM MOXJIHMBOCTSIMH Yy KOPYMNIIHHUX ITIJISX
(aHAJIOTIYHO A0 BIAMOBITHOT CKJIAJIOBOI BUMOT OOMEXEHHS IMICJS MPUIUHEHHS
TUSJIBHOCTI, TIOB’A3aHO1 3  BHUKOHAHHSIM  (YHKIIH  Jep>KaBH,  MICIIEBOTO
CaMOBpSITyBaHHS );

4) TmoKJameHHS Ha CYO’€KTIB, SKI «KOPUCTYIOTHCS» MOIU(IKAIETO,
JI0JIaTKOBOTO0 OOOB’SI3Ky — BIJMOBIHI «0COOM 3000B’si3aHI MPUITMHUTH 3aWHSTTS
1HIIIOIO0 OTJIAYYBAaHOO (KPiM BUKJIAJAIbKO1, HAYKOBOT 1 TBOPUOT ASUIBHOCTI, MEIUYHOT
MPaKTUKH, I1HCTPYKTOPCHKOI Ta CYAMIBCBKOi MPAaKTHKKH 13 CHOPTY) YU
MIIITPUEMHHUIILKOIO TISUTHHICTIO BIATOBIAHO 10 YaCTHHHM APYroi CTarTti 25 1boro
3akoHy mpoTsaroM 15 poGouyux MHIB 3 JHS MPUITMHEHHS MPOCTO0 a00 3aKIHUEHHS
BIJIITYCTKI.

[ToM’siKIIeHHS ~ TPaBOOOMEXEHHS JJId  MyOJIYHUX  CIOY>XOOBIIB  I10JI0
CYMICHHUIITBA Ta CyMIIIIEHHS CTAJI0 BUMYIIIEHUM 3aX0JI0M aHTUKPU30BOTO pearyBaHHs
Ha BUKIIMKH, 3yMOBJICHI 30pOMHOI0 arpeci€ro MpoTH YKpaiHu Ta BOEHHUM CTaHOM,
SKI HEOJMIHHO, TIOpSAJ 3 IHIIMM, HEraTUBHO TMO3HAYWJINCh Ha (PIHAHCOBO-
MarepialbHOMY CTAHOBHMILI MyOJIIYHUX CIIy>)KOOBIIB. SIK CrpaBenIuBO 3a3HAa4yaIOTh
T.0. Konomoens Ta JI.C. Kpemona, 30epiraroun «3B’S30K» 0COOU 13 MyOJIIYHOIO
CIy0010 y BH3HAYEHUX yMOBaX ICHyBaHHS JIepKaBU i HE HAJal04M i KOMTIB (200
K PO3MIp SKUX € HEIOCTaTHIM [JIsl 3aJ0BOJICHHS MIHIMAIbHUX TOTpPEO) s
ICHYBaHHsI, JepKaBa Mae€ mepeAOayuTH JeraibHl MiACTaBU ISl ICHYBaHHS OCOOHU Y
et mepioxn [1, c. 79].

[3 moyaTkoM MOBHOMACIITAOHOTO BIMICHKOBOIO BTOPTHEHHS POCIMCHKUX BIHCHK
no Ykpainu 24.02.2022 p. Oyna TUMYacoBO OKYIOBaHA 3HAYHA YaCTHHA TEPUTOPIi
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nepxaBu. TuMuacoBa OKynailisi TepuTOpii Ta aKkTUBH1 OONOBI /i1 3yMOBUIHN (PaKTUUHE
IPUIIMHEHHS POOOTH, y TOMY YMCII TEpPEeBEJCHHS Ha MPOCTIA, 3HAYHOI KIJIBKOCTI
OpraHiB MICIIEBOTO CaMOBpPSIyBaHHsS, palOHHUX JCP)KaBHUX aJMiHICTpalliif,
TEPUTOPIATILHUX OpraHiB I[EHTPaJbHUX OPraHiB BUKOHABUOi BJIaJAM Ta I1HIIUX
JIEp’)KaBHUX OPraHiB y TMMYacOBOI'O OKYNOBAHMX perioHax abo perioHax aKTHBHHX
OoioBux Jii. boHoBI A1l COPUYMHUIN ICTOTHE pyHHYBaHHS a00 CYIIbHE 3HUILCHHS
OyIiBedb 3HAYHOTO 4YHCJIa JACP)KaBHUX OPTraHiB, KUTJIA IYyOJIYHHX CIIYKOOBIIIB,
CoIiaIbHOI 1HGPACTPYKTYpH Ta iH. PATyroum Bijx BiliHU cebe Ta CBOi pOJAWHM, 3HAYHA
KUTBKICTh CITY>KOOBIIIB 3MYIII€HI OyJU 3aJHIIUTH CBOE MOCTIiHE MiCIle MPOKUBAHHS
Ta mepeMiCTUTHCS y OinbIn Oe3neuHi perionu a0 LlentpanpHoi Ta 3axigHol Ykpainu
(mocTana HeoOX1AHICTh TOAATKOBUX BUTPAT HA OPEHIY JKUTIA, OOJAIITYBAaHHS HOBHX
MICLIb TMPOXXMBAHHSA TOIIO). YacTHHA MyOMIYHUX CIIy>KOOBLIB B3araji 3ajJulIniIa
VYkpainy Ta BHixana 3aKopJoH (IOBEpHYJAch YacTHHA), a YaCTHHA — ONWHUIACS B
okymarfii. Hu3zka myOmiyHuX cay>KOO0BIIIB TOOPOBUILHO BCTYNWJIM J0 JiaB 30pOMHMX
Cun Ykpainu abo Oyiau MOOLTi130BaHMMH Ha BIMCHKOBY ciyk0y. BiliHa cpuunnmia
CKJIQJHOIII (IHAHCYBaHHS IMyOJIIYHUX CIYXKOOBI[IB, 3Ha4HA YacTHHA SKUX OyJia
nepeBe/icHa y MPOCTiil abo K BIAIpaBieH] Y BIAMYCTKY 0e3 30epexeHHsT 3ap0oOiTHOT
riaty. Hanpuxnan, cranom Ha 01.07.2022 p. y mitaTHOMY peKuMi npaitoBaiu 127
950 nepxkaBHUX CITYy>KOOBIIIB, HaTOMICTh y MpoOCTOi mepedyBanu moHaa 18 200
JIEp>KaBHUX CITY>KOOBIIIB, a y BIAMYCTI 0e3 30epexkeHHs 3apo0iTHOI miatu — 6 967
[2]. B yMOBax iCTOTHOTO CKOpPOYEHHsI OIUIaTH Mpalll, BIPOBAIKEHHS 3aTPUMOK 3 ii
BUIUIATH, 3HEI[IHEHHS TPUBHI ICTOTHO 3MEHIIWJIACh KYIIBEIbHA CIPOMOXKHICTh
MyOJIYHUX CITy>KOOBLIB.

Ax Hacmigok, 30podHa arpecii Ta BOEHHUN CTaH 3yMOBWIHM CKJIAAHY
(1HaHCOBO-MaTepiaibHy CUTYAI0 s MyOIIYHUX CITy>KOOBLIB, 110 Y CYKYITHOCTI 3
IHIIMMHA YMHHAKAMH 3aKJIaliid TePeAyMOBH ISl HETAaTMBHUX KaJApPOBUX MPOIECIB, Y
TOMY 4YHCIl Ui BIATOKY KaapiB 13 myOmiuHOi ciyxOu.  3okpema, odimiiiHa
CTaTUCTUKA CBIIYMTH TPO IIOpIYHE 3MEHIICHHS 3 TO0YaTKy BIMHU KUIBKOCTI
(aKTUYHO TMPALIOYUX JEPKaBHUX CIYXKOOBIIB Ta 30UIBIIECHHS KITBKOCTI
BaKaHTHUX TOCaJ] JEp>KaBHOI CIyXOU (BHACIIIOK JOOPOBUIHLHOTO 3BUIBHEHHS 3
JIEp’)KaBHOI CIIyOW, 3HAYHOI BHYTPIIIHKOI Ta 30BHINIHBOI MIrpamii JepKaBHUX
CITy0O0BIIIB, 1X MOO1TI3a1Iii Ta 1H.).

Tadaunus.
JInHamMika KUIbKICHOT0 CKJIAxy
Jiep:KaBHOI CJIYKOH B yMOBAX BOEHHOTO CTaHY B YKpaiHi [2]

CraTtuctTuyHuim Cranom Ha | Cranom Ha | CraHOM Ha
MOKA3HUK 31.12.2021 | 31.12.2022 | 31.12.2023
KinbkicTs mocaa nepskaBHOL 204 869 207 140 206 151
CIIy>kOH 32 HITATHUM PO3MHUCOM
KinpkicTh pakTruHO 171 469 165 422 159 904
IMPpAOIINX JCPKABHUX
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CITy>KOOBIIIB

KinpKicTh BakaHTHHUX MOCA/I 29 642 34 891 39102
JIeP>KaBHOI CITy:KOU

KinpkicTs nepxaBHUX - 4 355 1 384

CITyKOOBIIiB, SIK1 BUIXAJIH 32
KOPJOH, TOYNHAIOYH 3
24.02.2022

KinbkicTh cmy»00BIIiB, SKi - 4713 4 089
nepedyBarOTh HA TAMYACOBO
OKYIIOBaHii TepuTopii abo B
MeXxax paloHIB BOEHHUX
(6otoBUX) ni

KinbkicTh cyx00BIIiB, sKi - 3 637 4138
MOO11130BaH1 400 MPOXOATH
CIyK0y y Bilicbkax
TEpUTOPiaTLHOT 000POHU
30poitaux Cun Ykpainu ta
100pOBOJILYMX (POPMYBaHb
TEPUTOPIATLHUX TPOMAT

VY miacymKy 3a3HaunmMo, 1mo Moaudikaiiis (oM’ sKIIEHHS) MpaBOOOMEKEHHS
0JI0 CYMICHUIITBA Ta CYMIIIICHHS 3 1HIIUMH BUJAMU JISJIBHOCTI CTaja pearyBaHHIM
JIep>KaBH Ha BUKJIMKU BOEHHOTO CTaHy Ta CIPSIMOBYBAJIACh HA CIPHUSHHS MyOIIYHUM
CITyKOOBIISIM, SIKI OMUHWIKCS Yy CKJIAJHINA MaTepialibHIi cUTyallli 4epe3 BUMYIIICHE
MepPECEJICHHsI Ta 1HIIl 0OCTaBUHU, y OTPUMAaHHI JOXOY JJIsI ICHYBaHHS, a BIAMOBIIHO
— ¥ Ha 3armo0iraHHs BIATOKY KaJpiB 13 MyOIIYHOI CTy)KOU B yMOBaX BOEHHOTO CTaHy.
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3ABE3IIEYEHHA I1IO30BY B AIMIHICTPATUBHOMY
CYAOUYUHCTBI SAK TAPAHTIA 3AXUCTY IIPAB OCIb

SECURING A CLAIM IN THE ADMINISTRATIVE COURT AS A
GUARANTEE OF THE PROTECTION OF THE RIGHTS OF PERSONS

Abstract. The article analyzes the peculiarities of securing a claim in
administrative proceedings in the context of guarantees for the protection of the
rights of individuals. It was determined that the application of measures to ensure the
claim corresponds to the tasks of administrative proceedings. The purpose of
ensuring the claim is to achieve the effectiveness and efficiency of the result of the
judicial review of the administrative claim. The application of measures to ensure the
claim is preventive in nature, it is aimed at preventing the occurrence of negative
consequences due to the impossibility of applying protection to ensure the rights,
freedoms and legitimate interests of the claimant. The direction of measures to ensure
the claim is aimed at establishing legally defined prohibitions for the defendant or
other persons, which will allow to fully, comprehensively, independently, impartially,
objectively consider and resolve the administrative case and at the same time prevent
the commission of illegal actions that may relate to claims. The current legislation
does not contain a legal definition of “claim security”, therefore the scientific
positions on this matter were analyzed and the author's version of the concept was
proposed.

Key words: lawsuit, securing a lawsuit, plaintiff, protection of rights,
administrative proceedings, administrative case.

BinnmoBigHO 10  MOJIOKEHb ~ YMHHOTO  3aKOHOJABCTBA,  3aBJAHHSIM
aJMIHICTPaTUBHOTO CYJOYMHCTBA € CIIpaBeUIMBE, HEYINEpPEHKEHE Ta CBOEYACHE
BUPILIEHHSI CYIOM CIOpiB y cdepi mnyOaIYHO-NPABOBUX BIAHOCHH 3 METOIO
e(eKTUBHOTO 3aXHUCTy IMpaB, CBOOOJ Ta 1HTEpeciB Pi3UYHUX OCIO, MpaB Ta IHTEPECIB
IOpUIMYHUX OCI0 BiJl MOPYIIEHb 3 00Ky Cy0’€KTIB BiIagHUX MOBHOBaxeHb (cT. 2 KAC
VYkpainu). 3a0e3nedyeHHs MO30BY IMOCIAa€E OCOOJMBE MICIE y 3arajbHIA CHUCTEMI
3aKOHOJIABCTBA, SIKE BCTAHOBJIIOE MPABWIIA AJMIHICTPATUBHOTO CYJOYMHCTBA, aJIKE
MICTUTh HHM3KY €JIEMEHTIB, SIKI BH3HA4YalOTh MPAaBOBI O3HAKH, BUAHM, OCOOJMBOCTI
3aCTOCYyBaHHS, Jii CyAdy 1 Tmo3uBada, Ta JesKi OCOOIMBOCTI peamizamii y
MPOBAHKEHHSX 32 OKPEMHUMHU KaTEropisiMU aJIMIHICTPATUBHUX CIIPAB.

MeTtoro 3a0e3nedyeHHs TMO30BY € JOCATHEHHS MJI€EBOCTI Ta e(EeKTUBHOCTI
pe3ynbTaTy CYIOBOIO pO3IMNIALY aAMiHICTpaTHBHOrO mo30By. OCHOBHa MeTa
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3aCTOCYBAHHS 3aXOJlIB 3a0e3MeueHHs] MO30BY MOJSTae€ y «IpPOTHJli BUHUKHEHHSA
peanbHOi HeOe3MeKH, OB’ I3aH01 3 MOPYIICHHSAM IIpaB, CBOOOT 1 3aKOHHHUX 1HTEPECIB
nmo3uBavya B aJMIHICTpATHBHIM crpaBi ad0 HEBU3HAYEHOrO Koja ocib, uui mpa.a,
CBOOOJM Ta 3aKOHHI I1HTEPECH 3HAXOAATHCS IIIJI 3aXUCTOM aIMIHICTPATUBHOTO
MO30BY, CHpsiMOBaHOrO 10 cyny» [1]. 3acTocyBaHHs 3axo0iB 3a0e3MEUYEHHS MMO30BY
Ma€ TPEBEHTUBHUN XapaKTep, BOHO HaIpaBliecHe Ha 3amo0iraHHs BUHUKHEHHIO
HEraTMBHUX HACIIJKIB 4Yepe3 HEMOXIIMBICTb 3aCTOCYBaHHS  3aXHUCTy  JJis
3a0e3neyeHHs mpas, cBOOO 1 3aKOHHUX 1HTepeciB mo3uBaya. Y cT. 5 KAC Ykpainu
BHU3HAUEHO CIOCOOM CYJOBOTO 3aXHCTy, Kl MMO3MBAa4 MOXXE BUKOPHCTOBYBaTH B
aJIMiHICTPAaTUBHOMY CYJOYHHCTBI, TOMY CJiJ 3BEpHYTH yBary Ha B3a€MO3B’SI30K
TaKMX CIOCOOIB 13 3axojamMu 3a0e3IMeyYeHHs TO30BYy. 30KpeMa, SKIo ocoba y
MTO30BHIM 3a51B1 IPOCHUT:

[ BU3HATH TMPOTHIPABHUM Ta HECYMHHHM HOPMATHBHO-TIPABOBHM aKT YH
OKpeMmi Horo MoJjIoKeHHsI, a00 BU3HATU MPOTUIIPABHUM Ta CKaCyBaTH 1HAUBIyaTbHUN
aKT YU OKpeMl MOro TOJIOKEHHS — Takud T030B MoOke OyTtu 3abe3rnedeHo
3YMUHEHHSM Jlii 1H/IMB11yalbHOTO aKTa 200 HOPMATUBHO-TIPABOBOIO aKTa;

O BU3HATU J1i a00 Oe3isIbHICT, Cy0’€KTa BJIAJHUX TMOBHOBAYKCHb
MPOTUIIPABHUMH Ta 3000B’S3aTH YTPUMATHUCS BiJl BUMHEHHSA IMEBHUX 1A, abo
BCTAHOBUTHU HASBHICTh YHM BIJCYTHICTh KOMIIETEHIIi (ITOBHOBa)XX€Hb) CYyO’€KTa
BJIAJJHUX TIOBHOBAXCHh — TaKHK II030B MOXKE€ OyTH 3a0e3ledueHo 3a00pOHO0
BIIMOBIJauy BYMHSATU MEBHI Jii, a00 3a00pOHOI0 1HIIUM 0CO0aM BUMHSATH Mii, IO
CTOCYIOTBCS TIpeIMETa CITOpY;

[ nopsifi 13 1HIIMMHM CMOcO0aMU 3axXHCTy, CTATHYTH 3 BiAMNOBigaya -
cy0’€eKTa BIIAJHUX TTOBHOBAXCHB KOIITH HA BIIITKOTYBAHHS IIKOAM, 3aII0IisTHOT HOTO
MPOTUIIPABHUMH PIIICHHSIMHU, J1€10 a00 OE3MISUIBHICTIO — TaKUW MO30B MOXKE OyTH
3a0€3MEeUeHO 3YNMUHEHHSM CTATHEHHS Ha IMiJCTaBl BUKOHABYOrO JOKYMEHTa abo
1HIIIOTO JJOKYMEHTA, 32 SIKMM CTATHEHHS 3J1HCHIOETHCS Y OS3CIIIPHOMY MOPSIKY.

[HCTHTYT 3abe3medeHHsT TMO030BY CHOPSIMOBAaHUN TPOTH  HECYMIIIHHOTO
BIIMOBIa4a, SIKMM MOKE BYMHSATH J1i BCymeped Imo3oBHUM Bumoram [2]. ToOrto,
CIPSIMOBAHICTh 3aXOJiB 3a0e3MeueHHs TO030BY 30pIEHTOBaHA Ha BCTAHOBJIICHHS
BH3HAUYCHUX HOPMATHUBHO 3a00POH JUIS BiAmoBijzaya, abo 1HIIUX OCi0, M0 J03BOJUTH
MOBHO, BCEOIYHO, HE3aJIEHKHO, HEYNMEPEHKEHO, 00’ EKTUBHO PO3TJISTHYTH 1 BUPIIIUTH
aJMIHICTPATUBHY CIPaBY Ta BOJHOYAC 3aMO0IrTH BUNHEHHIO HETPABOMIPHUX i, 1110
MOXXYTb CTOCYBAaTHCh TIO30BHUX BHMOT.

3abe3nedyeHHs M030BY — 1€ 1HCTUTYT aJIMIHICTPAaTUBHOTO CYJIOYMHCTBA, AKUH
MOJISITA€ Y BXKUTTI CyJOM (3a BJIACHOIO 1HIIIATMBOIO YW 3asBOIO MO3MBayva, B T.4. B
Maii0yTHHLOMY) TUMYAacCOBHUX 3aXOJIB 3aXHUCTy MpaB, CBOOO, IHTEPECIB MO3UBaya y
chepi myOIIYHO-TIPABOBUX BIJHOCHH 3 METOIO rapaHTyBaHHS PEaJbHOTO BHUKOHAHHS
npuitHsatoro pimenHs cyay. Y IlocranoBi KAC BC Bix 13.03.2019 p. y cmpasi
Ne855/72/19 BuzHaueHo, mo «3abe3MeyeHHs M030BY B aJIMIHICTPATUBHIN CIIpaBi — 1€
€JIeMEHT TIpaBa Ha CYJOBUU 3aXWCT, CIOPSMOBAHWNA Ha Te, MO0 HE IOMYCTUTH
HE3BOPOTHOCTI MEBHUX HACIIAKIB BIAMOBIIHUX JI{ 1100 BIAHOBJIEHHS MOPYIIEHOTO
mpaBa (MOMEPENHIM CyIOBUW 3aXHCT). 3axoaud 3a0e3leueHHs TO030By MaroTh
3aCTOCOBYBATUCh Y BUKIIFOUHHMX BHITQJIKaX 3a HASBHOCTI 00'€KTUBHUX OOCTaBWH, SIKi
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T03BOJISIIOTh  3pOOUTH OOTPYHTOBAHE MPUITYIICHHS, IO HEBXHUTTS BIAMOBITHUX
3aXO0/I1B MOTSTHE 3a COOO0I0 OUIBINY MIKOY, HIXK 1X 3aCTOCYBaHHSI» [3].

KAC Vkpainu He MICTUTH JeraibHOl JediHilii «3a0e3NeueHHs TO030BY».
Opnak, B aaMIHICTPATUBHO-TIPOLIECYAIbHIN Haylll po3poOJieHl pi3HI BU3HAYEHHS
TaKoro TOHATTA. Bu3HaueHHS TOHATTS «3a0e3MeyeHHs] MO30BY», 3alpPONOHOBAHI
NpelCTaBHUKaMU HAyKd aJMIHICTPAaTUBHOIO TIpaBa Ta  aJIMIHICTPATUBHOIO
CYJIOUMHCTBA, a CaMe:

[ «BXHTTS CyIoM (CYAJEI0) 3a KIOTMOTAHHSM Mo3uBada ab0 3 BIACHOI
1HIIIaTUBU CyAy, B TPOBA/PKCHHI SKOTO 3HAXOAMTHCSA CIpaBa, 3aXOAiB OXOPOHHU
MaTepiabHO-TIPABOBUX I1HTEPECIB MO3MBavYa 3 METOI TapaHTyBaHHS pPeajbHOTrO
BUKOHAHHS TO3UTUBHO MPUMHATOTO PillIeHHS Cyay» [4];

[ «IHCTUTYT  aJMIHICTPAaTUBHOTO  CyJOYMHCTBA, CYTTIO SIKOTO €
TUMYaCOBUH 3aXUCT MO3MBaYa B aIMIHICTPATUBHOMY MPOLECI HUISIXOM 3YIUHEHHS JIii
pieHHs cy0’eKTa BIaJHUX MOBHOBAYKEHb, 3a00pOHHU BIATIOBIady BUMHSTH MEBHI1 Aii,
BCTAHOBJICHHSIM 00OB’S3KY BIJIIOBI/Iadya BYNHUTH NIEBHI JI1i, 3a00pOHHU 1HITUM 0co0aM
BUMHATHU Jii, IO CTOCYIOTHCS MPEIMETa CIOpPY, 3yMUHEHHSIM CTATHEHHS Ha MiJCTaBl
BUKOHABYOT'O JJOKYMEHTa a0 1HIIOTO IOKYMEHTA, 32 SKUM CTSITHEHHS 3I1HCHIOETHCS
y 6e3crmipHOMY TOPSAKY» [5];

O «3aCTOCYBaHHsS CyJIOM 3axoOjiB, 3a JIOIOMOIOI0 SIKHUX CTBOPIOIOTHCS
YMOBH 3aJIOBOJICHHSI MaTepiajbHO-TIPABOBOiI BHUMOTH IMO3MBaya 70 BIANOBIIaYa Y
BUMAJKY MPUUHATTS CyJOM PIillIEeHHS MPO 3aJ0BOJICHHS TO30BY Ta 3a0e€3MeuyeThes
edeKTUBHUN 3aXHUCT ab0 TOHOBIIEHHS MOPYIICHUX YH OCIHOPIOBAaHHMX IMpaB abo
1HTEpeCIB MO3MBaYa, 3a 3aXUCTOM SKUX BiH 3BEpHYBCS a00 Ma€ HaMip 3BEPHYTHUCS 10
cyny» [6];

[ «3aCTOCOBYBaHI CYyJIOM 3a TMpaBWIaAMH aJMiHICTPATUBHOTO CYJOUYMHCTBA
3a 3asBOIO MO3MBaya abo 0coOu, siKa 3BepHYJIACs A0 CyAY Ha 3aXHCT MPaB 1HIIUX OCi0
a00 HEBU3HAYEHOTO Koja ocib, y JesKHX BHUMAJKaX 3a BIJIACHOIO 1HIIIATHUBOIO,
TEPMIHOBI THMYacOBI 3aXOJH, SKI CHpsIMOBaHI Ha 3a0e3MedyeHHs IMpaB, CBOOOI 1
3aKOHHHUX IHTEpECiB II03MBaya a00 HEBM3HAUCHOrO0 Koja oci0, 3armoOiraHHs
MOPYIIECHHS 3aKOHHOCTI Yy cdepi aIMIHICTPAaTUBHMX Ta IHIIUX MyOTIYHUX
MpaBoOBiTHOCUHY [7] Ta 1H.

MixHapogHe MpaBO TAaKOXX BU3HAE IHCTUTYT 3a0€3MEUEHHS TMO30BY, MPOTE
3acTepirae, 1O 3aCTOCYBaHHS TaKWX 3aXOJiB Mae€ 3/A1MCHIOBAaTHCh OOIPYHTOBAHO 1
JMIIIEe B TOMY pas3i, SKIIO MpaBaM, iIHTepecaM 4u CBOOOAaM MPUBATHOI 0cOOU peasibHO
MOke OyTH 3aBJIaHO HEMONMPaBHOI IIKOAM B  pe3yNbTaTi  BHUKOHAHHS
aJMIHICTPATUBHOTO aKTa, HACJIJIKU SKO1 € MOTEHIHO He3BopoTHUMH [8]. Came Taki
3aCTEPEXKEHHSI MICTIThCS, HApUKiIaa, y 3arBepxeHux Komiterom MinictpiB Paau
€Bponu Pekomennamisx Ne R (89) 8 Big 13.09.1989 p. «lIpo TumuacoBuil cynoBuit
3aXUCT B aAMIHICTpaTUBHUX chpaBax» [9]. Takum umHOM, mif 4Yac BUPILICHHS
MUATaHHS CyJIOM TIPO 3aCTOCYBaHHS 3aXOJIB 3a0€3MeUeHHs M030BY, Oy/1e MaTu MICIIe
CYyIIOBUM PO3CYJ IIOAO 3’SICYyBaHHA OOTPYHTOBAHOCTI Ta MIiJICTaB I TaKOTO
3aCTOCYBaHHS, a TAaKOXX HAsBHOCTI PEaJIbHOT 3arpO3U 3aBJaHHA MOTEHIIMHOI MIKOAU
OXOpPOHIOBAaHUM TIpaBaM Ta IHTEpecaMm.
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VY cr. 150 KAC VYkpainu BU3HAueHI MiACTaBH 3abe3meueHHs Mo30BY. Tak,
BIJIMOBITHO /IO HOPMATHBHUX TMOJOXKEHb, CyJ Ma€ IpaBO BXKUTU 3aXOJAH
3a0e3ne4eHHs MO30BY, SIKI BUBHAUEHI 3aKOHO/IaBCTBOM:

. 3a 3asBOI0 YYacCHUKa CIIpaBU

. 3 BJIACHOI 1HII[1aTUBH.

Bupimenns nuTaHHS nOpo  3a0e3MeyYeHHsT TMO030BYy €  JUCKPELIMHUM
MOBHOBAXEHHSM Cyay (CyI 3 ypaxyBaHHSIM OOCTaBWH, 3asIBJICHHX JOBOJIB BUPIIIYE
B)KMBATHU TaKi 3aX0JM YM Hi, 33/I0BOJIbHATH 3asBy y4YaCHHUKA MPO iX 3aCTOCYBAHHS YU
Hi). BiagnoBiaHo, 1HIIATOPOM AJI BXKUTTA 3aX0A1B 3a0€3MeUeHHs M030By MOXe OyTH
abo cyn, abo ywacHuK cmpaBu. BignosigHo nmo monoxenb KAC VYkpainum,
YYaCHUKaMH CIIPaBU € CTOpOHHW (MTO3WBA4 1 BIAMOBIZa4) Ta TpeTi ocobm (sKi
3asBIIAIOTh CAMOCTIHHI BHUMOTH MIOJO TMpEAMETa CIOpYy 1 sIKi HE SKi 3asABISIOTH
CaMOCTIHHI BHMOTHM IIOAO TIpeaMeTa Ccmopy). Taki HOPMATHUBHI MOJIOKEHHS
CTBOPIOIOTH MiJICTaBU BBaXaTH, 110 Oy/b-sKa 1HIIA 0c00a, 1HIINIA YYaCHUK CYJ0BOIO
IpolLecy He MOXe IHiIioBaTH 3a0e3neyeHHs mo3oBy. lIpore, BpaxoByrouum Mmety
3a0e3Me4eHHs T030BY, 1110 IPYHTYEThCS Ha TojokeHHs X 4. 2 c¢T. 150 KAC VYkpainu,
MpaBo 1HIIIIOBaHHS 3a0€3MEUEHHs 1MO30BY MAlOTh JIMIIE TaKi YYaCHHKHU CIIPaBU SIK
No3UBay Ta TPeTs ocoba, 10 3asBJIA€ CaMOCTIMHI BUMOTH LIOJ0 MPEAMETa Cropy. 3
I[bOTO TPHUBOJY TaKOX ICHYIOTh OKpeMi HAyKOBI TMO3HWIII, 7€ OOIPYHTOBYETHCA
HEJIOPEYHICTh BITHECEHHS BIAMOBiIaya JI0 MEpeNtiKy cy0’ €KTiB 1HIIIIOBAaHHS MUTAHHS
[0/10 3a0e3MeYeHHsl aaMIHICTPaTUBHOIO MO30BYy. 3a gociiukeHHsIM B. Kys3pmuu,
«3aKOHO/IaBelb, BIJHICIIM BIJNOBIJa4Ya K YYaCHUKA CIPABH JI0 MEPEIIKY CyO’ €KTIB
1HIIIFOBaHHS MTUTaHHS 11010 3a0e3Me4YeHHs aAMIHICTPAaTUBHOTO MO30BY, HE BpaxyBaB
MpaBoOBY MPHUPOAY ULBOrO MPOIECYaTbHOTO IHCTUTYTY. AJIMIHICTPATUBHI CYyIu
BXKMBAIOTh 3aX0JM 3a0€3MEYEeHHs MO30BY, 30KpEeMa HUISIXOM 3YNUHEHHS i1 aKTiB
CcyO’€KTIB BJIAJIHUX NOBHOBAXXEHb JJIs1 3aXUCTY IMpaB, CBOOOJ Ta 1HTEpECIB MO3MBaya
abo ocoOu, sika Moxe HaOyTHM CTaTycy IO3MBayda BiJ MOPYIIEHb 31 CTOPOHU
BiJiMoBilaya abo ocoOu, ska Moke HaOyTH CTaTycy BiJANOBijaya. 3 OISy Ha 1€
OUEBHJIHUM Ta HE3alNEepeYHUM € BHCHOBOK, IO BIAMOBIAaY B aJMIHICTpaTUBHIN
CIIpaBl HE € Ta HE MOXe OyTH Cy0’€KTOM 1HIIIFOBAHHS MUTAHHS 1010 3a0e3MeUeHHs
nmo3oBy» [10].

3aKOHO/IABCTBOM BHM3HAYEHO YMOBHM, 3a HAsSBHOCTI SKUX MOXKE OyTH
1HIIIOBAaHO Ta 3aCTOCOBAHO 3a0€3MEYCeHHS MO030BYy. Tak, 3a0e3MEeUeHHS MO30BY
JOMYCKA€EThCS SIK J0 Tpe sBICHHS IM030BY, TaK 1 Ha Oyab-sKiM cTamli po3risiay
CIpaBH, TPOTE 3aKOHOJABCTBOM TaKe MPAaBO BCTAHOBICHO IJIs CyAy IMeEpIioi Ta
anensuiiHoi 1HcTaHili (4. 3 cr. 150 KAC VYkpainm). Ha cramii kacariiiHoro
Neperssiay aAMiHICTPATUBHOI CIIpaBy 3a0€3MEeUEHHS I030BY HE JOMYCKAEThCS.

YMmoBamu 17151 3a0€31eUeHHS TTO30BY € TaKi:

[ HEB)KUTTS TaKWX 3aXOJiB MOXKE ICTOTHO YCKJIQJIHUTHA YA YHEMOKJIUBUTH
BUKOHAHHS pIIEHHS cyny a0o e(eKTUBHUI 3aXHCT a00 MOHOBJICHHS MOPYLUIEHUX YU
OCTIOPIOBaHUX MpaB ab0 IHTEpeCiB MO3MBaya, 3a 3aXMUCTOM SIKMX BiH 3BEPHYBCS a00
Ma€ HaMip 3BEpHYTHUCSA 10 Cy1y; a00

[ OYEBUIHUMH € O3HAKH MPOTHUIPABHOCTI PILICHHS, Mii YU Oe3A1sUIbHOCTI
cy0’€KTa BJIaIHMX MMOBHOBAKEHb, Ta MOPYIICHHS MpaB, cB00OA a0 iHTEpeciB ocodu,
sIKa 3BEPHYJIACS JI0 CYy, TAKMUM PIIICHHSM, Ji€t0 ado Oe3misutbHICTIO [11].
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Bapro 3BepHyTHM yBary Ha 3aCTOCYBaHHS 3aKOHOJABIIEM TaKWX OI[IHOYHUX
MOHSATH SIK «ICTOTHO YCKJIAIHUTUY», KYHEMOXKIIMBUTHY, KOYEBUIHUMHU € O3HAKW», AKI
ciij OOIpyHTYBaTh y pIillIEHHI Tpo 3a0e3MeueHHs MO030BY. 3HAYEHHS BXKUTOTO
3aKOHOTBOPIEM TOHSTTSI «OYEBHJIHI O3HAKW» HEOOXITHO PO3YMITH SK OLIHOYHY
XapaKTEPUCTUKY OOCTaBUH, SIKI CIIPUIMAIOTHCS OJJHO3HAYHO, € Oe33alepeuHruMHU, He
BUKJIMKAIOTh JKOJHUX CYMHIBIB 1, HE MOTPEOyHOYH OIIIHKH JOBOJIB 1 apryMEHTIB
MO30BHOI 3asiBM, BHUCIOBJIEHUX IO CYTI CIOpPY, SIBHO CBiIYaTh MPO MPOTUIIPABHUIN
XapakTep aaMiHICTPaTUBHOTO aKTa, KM OCKap>KyeTbes A0 cyay [12]. Pimmenns mpo
3a0e3MeyeHHs] MO030By Ma€ OyTH HaJeXHUM YHHOM O(QOpMJICHE Yy OKPEMOMY
MPOIIECYaTbHOMY BUTJISIAI — IIISXOM ITOCTAaHOBJICHHS BIATIOBIIHOI yXBaJid. YXBary
mpo 3a0e3MeueHHs] T030BY MOCTAHOBISE Cy[ MEpIIOi 1HCTAHIII, a SIKIIO PO3MOYaTo
ameNAIiiHe TPOBAaHKEHHS, TO TaKy YXBaly MOXKE MOCTAHOBHTH CY[ aIleisAIliiHOl
1HCTaHIII1.

Bianosinno 5o ct. 156 KAC Ykpainu, yxBana cyay npo 3a0e3nedeHHs M030BYy
Ma€ BIIMOBIJATH BUMOTaM JIO BHUKOHABYOTO JOKYMEHTA, BCTAHOBJICHUM 3aKOHOM.
Taka yxBaja mijjsirac HeralHOMy BUKOHAHHIO 3 JHS ii TTOCTAHOBJIEHHS HE3aJICKHO
B1J1 il OCKap»KEHHS 1 BIIKPUTTS BUKOHABYOTO MPOBAKEHHS. BUMOTH 10 BUKOHABYOTO
JIOKyMEHTa BU3HaueH1 y cT. 4 3akoHy Ykpainu «IIpo BUkoHaBY€E MPOBAIKEHHS.

Mo>kiuBHiA 1 3BOPOTHIN TPOIIEC — CKACyBaHHS 3aXO/1B 3a0€3MEeUeHHSI MO30BY.
Tak camo sk 1 1HIIIIOBATH, CyJ MOXE CKacyBaTH 3aXOJu 3a0€3MEUEeHHs MO30BYy 3
BJIACHOI 1HIIIaTUBM a00 3a BMOTHMBOBAaHUM KJIOMOTAHHSM Yy4YacHUKa CIIPaBH.
[IpuBepTae yBary TepMiHOJIOTIS 3aKOHOAABCTBA, ajKe IJIsl 3a0€3MEUYCHHS IMO30BY
YYaCHHK Ma€ TI0JIaTH 3asBY, a JIsl CKaCyBaHHS BIAMOBIIHUX 3aXOJiB — KJIOIOTaHHS.
Ha BigMiHy BiJ 1HII[IFOBaHHS BXXHUTTS 3aXO/JlIB 3a0€3ME€UEHHS MO30BY, MPAaBO MOJATH
KJIONIOTAHHSI TIPO CKacyBaHHS 3a0€3TMCUCHHSI TI030BY MAIOTh TaKi yUaCHUKH CIIPABH K
MO3UBayY, BIAMOBIAY, TPETSI 0c00a, 110 3asBJISIE CAMOCTIHI BUMOTH II0JI0 MpeaMeTa
CIIOpY Ta TPETs 0c00a, 110 3asBJISIE CAMOCTIHHI BUMOTH IIOJI0 MPEMETa CIOpY.

KronoranHst mpo ckacyBaHHS 3aXO/(iB 3a0€3ME€YEHHS TT030BY PO3IJISIIAE€THCS B
CyJIOBOMY 3acCiIaHHI HE MI3HIIe IT’ATH JHIB 3 JHS HAJAXOMKCHHS HOro 10 cydy. 3a
pe3ynbTaTamMu pO3TJsAy KIOMOTaHHS PO CKACYBAaHHS 3aXO0/l1B 3a0€3MeUeHHS MT030BY,
BXKUTHUX CYyJOM, TIIOCTAHOBJSIETHCSA YyXBaja. YXBaja TPO CKacCyBaHHS 3aXOiB
3a0e3neyeHHs Mo30By abo Mpo BIAMOBY Yy CKacyBaHHI 3a0€3ME€UEHHs MO30BY MOXE
OyTu ockapkeHa. BinMoBa y ckacyBaHH1 3a0e3l€U€HHSI MO30BY HE MEPEIIKOHKAE
MMOBTOPHOMY 3BEPHEHHIO 3 TAKUM CaMUM KJIOIIOTAHHSIM TIPH IOSBI HOBHX 00CTaBWH,
10 OOTPYHTOBYIOTH HEOOXIAHICTH CKacyBaHHs 3a0e3Me4YeHHs I030BYy. Y BHUMAAKY
3QJIMIIEHHS M030BY 0€3 pO3IJIsiy, 3aKpUTTS MPOBAKEHHS y CIpaBl ad0 y BUMAJKY
YXBaJICHHSI PIIIEHHS II0JI0 BiIMOBU Yy 3aJIOBOJICHHI TO30BY 3aXOAW 3a0€3MEeUCHHS
M030BY 30€piraroTh CBOIO [0 10 HAOpaHHS 3aKOHHOI CHJIM BiJMOBIJHUM CYJOBUM
pimeHHsM. [IpuMIpHUK yXBajdu TpO CKacyBaHHS 3aXOJiB 3a0e3MeyYeHHsl I030BY
HEBIIKJIAIHO TMICJIsI HaOpaHHS TaKOI YyXBaJOI 3aKOHHOI CHUJM HAJICHIAETHCA
3asBHUKY, BCIM 0C00aM, SIKHUX CTOCYIOTbCS 3aXOJM 3a0€3MEUYEeHHS MO30BY 1 SIKUX CYyJI
MOK€ 1IeHTHU(IKYBaTH, a TAKOXK JACPKABHUM Ta 1HIIMM OpraHam, sKi MOBHUHHI Oyiu
Ta (a00) BHUKOHYBAIM YXBaldy MPO 3a0E€3MEUEHHS IO030BY, JJIS 3IHCHEHHS HHUMH
BIJIMOBITHUX W MO0 CKACyBaHHS 3axoMdiB 3abe3medeHHs mo3oBy [11]. 3axomu
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3a0e3MeyeHHs] MO30BY, BXKUTI CyAOM [0 MOJAHHS IMO30BY, CKAaCOBYIOTHCS CYAOM
TaKOXX y pasi: HEMOJaHHsS 3asBHUKOM BIAMOBIAHOI MO30BHOI 3asiBU 3T1IHO 3
BuMoramu 4. 2 ct. 153 KAC VYkpainu; nmoBepHEeHHSI MO30BHOI 3asiBU; BIIMOBHU Y
BIJIKPUTTI TPOBAHKEHHS Y CITpaBi.

Takum 4YWMHOM, BapTO MIJICYMyBaTH, 110 3a0€3MEYeHHS TO030By B
aMIHICTPAaTUBHOMY CYJIOYMHCTBI € OCOOJIMBUM 1HCTPYMEHTOM, TapaHTIEI0 3aXHUCTY
nmpaB 0coOM y MyOJIIYHMX MPABOBIIHOCHHAX Ta IMiJ Yac PO3IJISAY aJMiHICTPaTHBHOL
CIPaBH CYIOM.
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®YHKIII ®IHAHCOBOI BIAMNOBIJAJIBHOCTI
FUNCTIONS OF FINANCIAL RESPONSIBILITY

Abstract. Financial responsibility is currently an independent type of legal
responsibility. The presence of numerous laws providing for it indicates that this type
of responsibility functions not only within the limits of tax law, but it is an institution
of administrative law. At the same time, the question arises as to why this separate
type of legal responsibility is necessary; whether its existence is justified; the answer
to this question lies in the plane of the functions of financial responsibility. That is
why the clarification of these functions is an actual topic of scientific research.
Financial responsibility, like any type of legal responsibility, has four functions:
preventive, corrective, compensatory and punitive. The main function of financial
responsibility should be considered preventive.

Key words: compensation function, correction of the offender, financial
responsibility, financial sanction, functions of financial responsibility, legal
responsibility, preventive function, punitive function.

AxTtyanpHICTh TTpoOiemMu. DiHAHCOBA BiANOBIAAIBHICTh HApa3i € CAMOCTIHHUM
BUJIOM IOPUJIMYHOI BIANMOBiAQIBHOCTI. HasBHICT, YMCIEHHMX 3aKOHIB, fKi 1l
nepeadavyaroTh, CBIAYUTH MPO Te, IO e BHUJA BIAMOBIIAIBLHOCTI (DYHKI[IOHYE HE
JUIIe B MeXaxX MOJaTKOBOTO IMpaBa Ta € 1HCTUTYTOM aJIMIHICTPaTUBHOIO IMpaBa.
Pa3zom 3 TuM mocrae mUTaHHA, JJIS YOTO HEOOXITHUW OKpEeMHH BHJ HOPUIUIHOI
BIIMOBIAIBHOCTI, TOOTO YW OOIPYHTOBAaHHMM € MOr0 ICHYBaHHS, BIAMOBIIL Ha II€
MUTaHHA JISKUTh B IUIOLIMHI (YHKIINA (PIHAHCOBOI BiAmoBiganbHOCTI. Came TOMy
3’sicyBaHHS IUX QYHKIIH € aKTyaJIbHOIO TEMOIO HAYKOBOTO JIOCIIKEHHS.

CryniHb IOCHIKeHHs MpoOieMu. [CHYIOTh YMCIEHHI JOCTIIKEHHS Ha TeMy
¢byHKIiH (iHAHCOBO-TIPABOBOI BIAMOBIAATBHOCTI  (II€ € CYMDKHHM TOHSTTSIM 3
(hiHAaHCOBOIO BIAMOBIMAIBHICTIO, 1 B Tid YacTWHI, B AKid I BIAMOBIAAIBHICTh Ma€
IPOILIOBUI XapaKTep, BOHA € YAaCTHMHOI (PIHAHCOBOI BIAMOBIAAIBHOCTI SK HIMPIIOTO
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apuia). 3okpeMa, A. JliTBiHIIeBa BBaxae, IO YCI OCHOBHI HampsMU BIUIUBY
(diHaHCOBOI BiAMOBIAAIBHOCTI (Mar4u Ha YyBa3l came (IHAHCOBO-TIPABOBY
BIJIMOBIAQIBHICTD) BIIOOpakaroTh TpU (YHKINT FOPUIUYHOI BIANOBIJATBHOCTI —
peripecuBHa  (KapajbHa, InTpadHa); TpPEeBEeHTHBHA (3amoOiKHA, BHUXOBHA);
IIPaBOBIIHOBIIIOBAJIbHA  (KOMIICHCAIlIHA, BIJIIIKOJyBaJIbHA,  BIJHOBHA), 3
NPIOPUTETOM OCTaHHBOI; pa3oM 3 TUM A. JIiTBIHIIEBa 00CTOIO€ TYMKY MPO T€, 110 HE
NOTPIOHO YHUKATH 3BEJCHHS BIIMOBIIAIBLHOCTI JIUIIE A0 KOMIIGHCAIINHOT (hyHKIT
[1, c. 128]. CBoero ueproro, A. KoBaneHKo 30cepeAnBCs Ha JOCIIHKEHHS 3aXUCHOT Ta
OXOpOHHOI (yHKLIA (PiHAHCOBOTO MpaBa Kpi3b NPU3MY HETaTHBHOI HOPUIUYHOT
BIJIMTOBIIAJILHOCTI, 1 BKa3ye, MO0 3axXxMCHA (QYHKINS i€l Tamy3l MpaBa KOMIUIEKCHO
OXOIUTIOE TPO(ITAKTHYHE TMOMEPEIKEHHS MPaBOMOPYIIEHb, 3aCTOCYBaHHS 3aXOIB
JEp’)KaBHOTO MPUMYCYy JI0 TIPABOMOPYIIHUKIB (TIPUTSATHEHHS JIO IOPUIUYHOI
BIJINOBIJIAJILHOCTI — (PIHAHCOBOI, KPUMIHAIBHOI Ta aJAMIHICTPATHUBHOI) T4 YCYHEHHS
30UTKIB, 3aBJJaHUX CYCIIUJIBCTBY 1 JIEp>KaBl CKOEHUM TMPABOIOpPYIIEHHM [2, ¢. 22]. B.
Brosiuen nocniauB QyHKINT (piHAHCOBO-MPABOBOI BIAMOBIJATBHOCTI 32 MOPYIICHHS
3aKOHOJIaBCTBa B c(epl BUKOHAHHS OIO/DKETIB 3a JIOXOJaMH Ta BUJIUIUB YOTHPU
3arainbHl  QYHKIID (XapakTepHi JJig IOPUAUYHOI BIJMOBIJAJIBHOCTI 3arajiom):
mTpadHy, TPaBOBITHOBIIOBAILHY, IONEPEIKYyBaIbHy, BHUXOBHY, a TaKOX TpH
criemiaabHi QYHKIIIi: CUTHATI3aIiiHY, PEeryISTHBHY Ta KOHTpOJIbHY [3, c. 144-145].
HocmiguBmu  QyHKIIT (HiHAHCOBO-MIPABOBOI  BIJMOBIAAIbHOCTI, A. IBaHCHKHIA
MPUXOJUTH J0 BHCHOBKY MPO T€, IO I BiIMOBIJaIbHICTh BUKOHYE PETYISITUBHY,
MPEBEHTUBHY, KapajibHy, BIIHOBHY Ta BUXOBHY (yHKLIi; 11 (yHKIII BIIoOpaxaroTh
MpU3HaYeHHs1 (PIHAHCOBO-NMPABOBOI BiAmNoBimambHOCTI [4, c. 326]. Ilpore Hapasi
BIJICYTHE KOMIUIEKCHE HAYKOBE JOCHIKEHHS (DIHAHCOBOI BiAMOBIAAIBHOCTI SIK
OKpPEMOT'o BHJIY IOPUJIUYHOI BIAMOBIAAIBHOCTI (HE OOMEXYIOUHUCh HOPMaMH
(¢iHaHCOBOTO TMpaBa); TOMY JOCHIIPKEHHS Ha TeMy (yHKLIMH (iHaHCOBOI
BIIMOBITAILHOCTI (B HaBEJICHOMY BHIIC BU3HAUYEHHI) 1€ HE TTPOBO/IMIIHCS.

OTxe, METOW  JOCHKEHHS €  Bu3HauuTH  ¢yHKIIl  (iHaHCOBOI
BIJINMOBIJIAJILHOCTI SIK OKPEMOTO BUAY FOPUIUYHOI BIAMOBIIaIbHOCTI.

B Teopii ngepxaBu 1 mnpaBa (YHKIISIMA FOPUIUYHOI BIAMOBIAATBHOCTI
HA3MBAaIOTh OCHOBHI HAampsMU 1i BIUIMBY Ha CYCNUIbHI BIJHOCHHHU, MOBEIIHKY
cy0’€KTIB MpaBa, MPaBOCBIIOMICTh Ta MPABOBY KYJIbTYPY, B SIKUX PO3KPUBAIOTHCS ii
CYTHICTb, COIlIaJIbHE TPU3HAYEHHS 1 3 JIOMOMOTH SIKHX JOCSITAIOTHCS 1111 FOPUANIHOT
BIJINOBIJIAJILHOCTI; BUJILJISIIOTh PEryJIATUBHY, IIPEBEHTUBHY, KapaJIbHY,
BIJIHOBITIOBAJIbHY, BUXOBHY, OXOPOHHY, 3a0XOUyBajbHY, 3a0e3reuyBaibHy (YHKIIIT
opuandHoi BianosigansHOCTI (B. Bnacenko) [5, c. 249-250]. B cBorwo uepry, H.
CBupuaiok BuauIsie 6 (GyHKIINH OPUIMYHOI BIAMOBIJAIBHOCTI, a camMe: BUXOBHY,
MIPaBOBITHOBIIIOIOUY, KOMIIEHCAIIHHY, KapaJibHy, IPEBEHTUBHY 1 PETYJIATUBHY [6, C.
25-27].

diHaHcoBa BIAMOBIAAIBHICTh, SK I1HCTUTYT aJMIHICTPAaTHBHOTO TMpaBa, €
HAWOUIbII ONM3BKOIO O aJMIHICTPATUBHOI BIAMOBIIATBHOCTI (aK€ YacCTKOBO
MEPETUHAETHCS 3 TAKUMH MOHSATTSIMU SIK «aIMIHICTPATUBHO-TOCIIOAAPCHKI CAHKITII,
«aIMIHICTPATUBHA BIAMOBIIAIBHICTh IOPUIAWYHUX OCI0», «3aXOQU BIUIMBY» TOIIO).
OyHKIIT aaMIHICTPATUBHOI BIAMOBINATBLHOCTI € JIOCTAaTHBO JOCTIIKCHUMH Y
npaBoBiil mokTpuHi. 30kpema, O. [laHaciok po3kpuBae i (GYHKIIT depe3 po3riisf
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MATaHb METH, 3aCO0IB Ta pe3yJIbTaTiB BIAMOBIIATHLHOCTI Ta BUAUIAE Taki (PYHKIIT K
BUXOBHY, MIPEBEHTUBHY, PETYJIATHUBHY, KapajbHy, KOMIEHCAI[IHHY Ta 1HTErPATUBHY
(sIka BCTAHOBIIIOE 1 TapaHTYE 3B’SI30K MIXK 0c00010 1 coriymom) [7, c. 142-144].

He mignatoun cymMHIBY HayKOBY OOIPYHTOBAHICTh YCTaJ€HUX JTOKTPUHAIBHUX
MOJIOKEHb BIJIHOCHO (PYHKIIM FOPUJIMYHOI BIJMOBIIATBHOCTI, BU3HAYHUMO, K CaMme
3HAXOJATh MPOSB Ti1 4y iHII GyHKIIT came y cdepi piHaHCOBOI BIAMOBIAATBHOCTI.
[Tounemo 3 MpeBEHTUBHOI (PYHKII1, ajpke Oyb-sKi HOPMH MpaBa BCTAHOBIIOIOTHCS,
mo6 X JOTPUMYBAJUCS YYaCHHKH CYCHUIBHHX BITHOCHUH; I1HIIMMH CJIOBAMH,
3aMpOBaKEHHS BIMOBINATLHOCTI (Y HETaTUBHOMY 11 3HAYEHHI) Ma€ Ha MeETi
3a0e3neunTH TaKWUW pPIBEHb IMPaABOBOI CBIIOMOCTI, MO0 HE JOBEIOCS HIKOTO
MPUTATYBATH JI0 BIAMOBIAAIBHOCTI. | X04a I1sI METa € HETOCSHKHOIO Yepe3 MPaBOBUN
i71eami3M, OHAK caMe TIOTEePEHKCHHS MPaBOTOPYIICHb, HEIOMYIICHHS 1X BUNHCHHSI
MTOBUHHO OYTH T'OJOBHOIO (DYHKIIIE€IO OY/Ib-SIKOTO BUAY FOPHUINYHOI BIITOBIIATBHOCTI
B JIEMOKPAaTHUYHOMY CYCHIJIBCTBI. 3BepTalouuch 10 (hIHAHCOBOI BIAMOBIAAIBHOCTI,
B1/I3HAYMMO, 1110 BOHA 3aBXKJU Ma€ TPOIIOBHM XapaKTep, TOOTO BCTAHOBIIOE MEBHY
«Iiny nopyieHHs». {1 Toro mo6 ¢iHaHCcOBa BIAMOBIIAILHICTh JIEBO BUKOHYBaIa
CBOIO TMPEBEHTHUBHY (YHKIIIIO, HEOOXITHO, 3 OJHOro OOKy, MO0 Taka «IliHa
MOpYIICHHS» Oysa OUIBIIOK HIK MOTEHIIHHI 3100YTKH, sIKI MOKE OTpUMAaTH Cy0’ €KT
B pa3i BUMHEHHSI MPABOIIOPYIIICHHSI.

Jlo mpukiay, SKIIO NpaliBHUK OyB OMYIICHUH 10 poboTu 6e3 oopMiIeHHS
TPYJIOBOTO J0roBopy, To HopMma cT. 265 K3nll Ykpainu nepenbauae QiHaHCcOBY
caHklito y po3Mmipi 10 MiHIMambHUX 3apoOiTHUX MiIat. Bimomo, mo QickanbHe
HAaBAHTAKEHHA Ha OfHE poOode MICL€ 3 MOBHUM POOOYMM JHEM Hapas3l CTaHOBUTH
moHaimMenie 41,5 % Big MiHIMaIbHOI 3apoOITHOI TJIATH. A OTXe, SIKIIO HE
odopmiieHU 0QILIITHO MPAI[IBHUK MPaLIOE HA MIANPUEMCTBI MEHIIIE HIXK J[Ba POKH,
TO po3mMip (PIHAHCOBOI CaHKINI, sSKa TMOTEHLIMHO MoOXe OyTH TMOKJIaJeHa Ha
MIIIPUEMCTBO, TIEPEBUIIYE CYMY KOIITIB, Ky MIAIPUEMCTBO HE CIUIATHIIO JI0
Oro/pKeTy BHACHIOK HeohOpMIIEHHS TpPYyAOBUX BigHOCHMH. Ha mpomy mnpuxiiani
UTIOCTPYEThCA TaKUil acleKT MPEBEHTUBHOI (QYHKINT (iHAHCOBOT BiAMOBITAIBHOCTI,
SK CIIBMIPHICTh MIJK I[IHOIO MOPYIIEHHS Ta 3100yTKaMH B1J MOPYIIECHHS.

Brim, ny1s1 BUKOHaHHS (hiHAHCOBOIO BiAMOBINABHICTIO MPEBEHTUBHOT (DYHKIIIT,
3HAUYCHHS MAalOTh 1€ JBa acmhekTu. llepmmii — 1e JOTPUMAaHHS TPUHIIUIIIB
CIIPaBEIUBOCTI 1 IPABOBOI BU3ZHAUCHOCTI, IO BKJIIOYAE B ceOe Mpo30pi, CTabUIbHI Ta
3pO3yMUTl  TpaBWwia TOBEAIHKHA, HEJOMYIIEHHS BUIAJKIB MPUTATHEHHS [0
BIJINOBIJIAJIbHOCTI HEBUHYBATOI 0COOU, BpaxyBaHHs BCiX OOCTaBMH MOPYILECHHS MpPH
MpPU3HAYEHH] CaHKLIMA, a TakoXX PIBHICTb BCIX CYO’e€kTiB  (DiHAHCOBOI
BIIMOBIAIBHOCTI Tiepe]] 3aKkoHOM. Lleil mpuHIUIT € BU3HAYAJIBHUM IS JOBIPU 0
Cy0’€KTIB BIAJHUX TOBHOBAaXXEHb, 5Kl HaKIaAaloTh (PiHAHCOBI caHKIii. K10
CYCIUJIBCTBO 1 Cy0’€KTH TOCTIOAapIOBaHHs Oy/yTh BIEBHEHI B TOMY, IO J€p’KaBa HE
JOMyCKaTUME  BUMAJAKIB  OE3MiJCTaBHOTO  TPHUTSATHEHHS 10  (piHAHCOBOI

BIJIMOBIAANIBHOCTI — II€ CHPHUSATHME MPaBOMIPHIA TMOBEMIHI; B MPOTUICKHOMY
BUMAJKY MOCWJICHHA (DIHAHCOBUX CAaHKIIM MOXE JIMIIEe MPU3BECTU IO 3POCTAHHSA
TIHBOBOTO CEKTOPY €KOHOMIKU. J[Ipyruii, He MEHII BaXKIMBHM, acmekT — IIe

MiHIMI3allisl JJATEHTHOCTI MPaBOMOPYILIEHb, aHKe CHUCTEMa BIAMOBITANIBHOCTI Mae
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OyTH He JHIIE CHpPaBEJIMBOIO 1 MPO30pOI0, aie M ePEeKTUBHOIO. AKTyaTbHUM
NUTAHHSM € BUKOPUCTaHHS Cy0’ €KTaMH BIaJHUX MOBHOBa)XEHb HOBITHIX TEXHOJIOT1N
JUISI CBOEYACHOTO BHUSBIICHHS MTPABOMOPYILIEHb, @ TAKOX IMOIIMPEHHS TaKUX 3aXOIiB
KOHTPOJIIO, 5IK1 HE MPU3BOJSATH /10 BTPYUYAHHS B TOCTIOAAPCHKY MISUIbHICTD.

Hacrymnna ¢yHkiis ¢iHaHCOBOI BIAMOBIIAILHOCTI — BUIPABJICHHS MOPYITHUKIB
— HEPO3pUBHO TMOB’s3aHA 3 MPEBEHTUBHOIO (YHKIIIEI0, OCKUIBKH TEX SIBJISE COOOIO
NpOsIB IIPEBEHIlT, OJHAK CIPSMOBAHOI Ha KOHKPETHY OCOOY MOPYLIHWKA, a HE Ha
HeoOMexkeHe Koo oci0. BpaxoByrouwm Te, mo a0 ¢iHAaHCOBOI BiIMOBITAIBHOCTI
MEPEBAXKHO MPUTSITAIOTHCS caMme Cy0’€KTH TOCTIOIAPCHKOI MsUTBHOCTI (3 SKUX 3HAYHY
YaCTKy CTaHOBJIITH IOPUAMYHI OCOOHM) — Ba)XXKKO BHUKOPHUCTOBYBATH TaKy IPABOBY
KaTeropito, 5K «BHUIPABICHHS IOPUAUYHOT ocoOm». OrTxe, AKIMO (iHAHCOBA
BIIMOBIABHICTh CTOCYETHCSI IOPUAUYHOI OCOOU, TO BUMPABHUN (BUXOBHHI) eeKT
BOHA MOXE CIpPaBJISATH cCaM€ Ha KIHLEBHX OeHe(iliapHHX BJIACHUKIB, a TAKOX Ha
MOCaJ0BUX OCIO Takoi IOPUIWYHOI OCOOM, ajpKe 3MEHIICHHS aKTUBIB IOPUIUYHOI
0co0u B pe3yJbTari ciiaTy (JiHAHCOBOI CaHKIIT Ma€ OMOCEPEAKOBAHUM BILTUB Ha iXH1
1HTEepeCcH, TUM Maye M0 YacTO OJHOYACHO 3 MPUTSITHEHHSM IOPUANYHOI 0COOH 0
(hiHaHCOBOI BIAMOBIIATBLHOCTI 11 MOCa0Ba 0CO0A MPUTATAETHCS 10 aIMIHICTPATUBHOL
BiAnoBiansHOCTl. JlieBa peamizamiss 1i€i  (yHKIIT B KOHTEKCTI MpEAMETY
JOCIIJKEHHS, HA JYMKY aBTOpa, MOXKJIMBA, IMO-TIEpIE, SKIIO ICHYIOTh HOPMH, SIKi
320XOUyIOTh MPABOMIPHY TMOBEAIHKY (HOPMH TIpO TOM SIKITyIO4i 0OCTaBUHH,
MPUBLIEHOBAaH1 CKJIAJIM MPABONOPYIIEHb, 320X0UyBaJIbHI HOPMH), a MO-APYre, SKILIO
Mipa BIANOBIJAJIBHOCTI 3a TIOBTOPHE TMPABOMOPYIIEHHS € BHIIOK HDK 32
MPaBOMOPYILICHHS, BUMHEHE Briepiue. [Ipuknangom € Hopma 4. 9 cr1. 2 3akoHy YKpaiHu
«IIpo BIAMOBIIANBHICTH 32 MPaBOMOPYIICHHS y cepi MICTOOYIIBHOI IISIIBHOCTI»,
sgKa TOJIBOIOE po3Mip mITpady B pa3zi MOBTOPHOTO MPOTSATOM POKY MPUTATHEHHS
cy0’€eKTa 10 BIAMOBIATBLHOCTI.

[lepexonsun 10 KOMIIEHCAIIHOT (TTPaBOBIHOBIIOBAIBLHOT) (DYHKIIT, BapTo
BIJI3HAYMTH, 1110 BOHA € XapaKTEPHOIO HE NS BCiX cdep 3acTocyBaHHs (DiHAHCOBOI
Bi/noBiansHOCTI. Hanpukman, skmo Waerses mpo mrpad, nependadeHuit m. 1 4. 2
cT. 44 3axony Ykpainu «IIpo nepskaBHUN PUHKOBHM HAIJISII 1 KOHTPOJIh HEXapPUYOBO1
MPOJIYKIIii», TO BIH HE CIIPSIMOBaHUI Ha BIIIKOTYBaHHS Oyab-sSKUX 30UTKIB JEpKaBli,
a/pke 30UTKM BHACIZOK TMOPYIIEHHS MPUIHUCIB IBOTO 3aKOHY Hece, SK IMPaBUJo,
crokuBad npoaykuii. OTke, B bOMY MPHUKJIaAl KOMIIEHCAIiHA (YHKIS BIJCYTHS.
B cBow uepry, sKumio WaeTbcs Mpo MTpad 3a YXWICHHS BiJ B3ATTA Ha OOJIK
IUTATHUKA €IMHOTO BHECKY — TO BiH OMOCEPEAKOBAHO KOMIIEHCYE MOJKIJIHBI BTpaTH,
SKI TIOHECJIa JiepKaBa BHACIIJIOK TOro, IO 0co0a HE peecTpyBaiacs IJIATHUKOM
€IMHOTO BHECKY.

Pa3om 3 TuM, ¢iHaHCOBa BiANMOBIAAIBHICTh HIKOJU HE MOXXE MAaTH BHUKJIIOUHO
KOMIIEHCALlIMHUN XapakTep, aJKe CTATHEHHS OOpriB (HEIO0IMOK) 0 OIJKETY HE €
3ax070M (DIHAHCOBOI BIAMOBINATBLHOCTI (2 € MPUMYCOBUM BHKOHAHHSIM TPOIIOBOTO
3000B’s13aHHS 0COOM Tepe] AePKaBOI0), a CTATHEHHS 30UTKIB 710 OIOKETY HAICKUTh
70 1HIIOTO BHJY BIANOBIAAIBHOCTI — IIMBUIBHO-TIPABOBOI, Ta peasi3yeThCcsl B
CYIOBOMY TMOPSAKY (ToAl K y (IHAHCOBIM BIAMOBITANBHOCTI Cyd HIKOIH HE €
OpraHoM, SIKUH 31HCHIOE MPOBAIKEHHS 3 IPUTATHEHHS 70 BiAMOBiAaIbHOCTI). OTXeE,
PO KOMIIEHCAIIHY (DYHKIIII0 (iHAHCOBOI BIJMOBIIATLHOCTI MOKHA CTBEPIKYBATH
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K TIPO OIOCEPEIKOBaHy, IOMOMDKHY 1 XapakTepHy HE Uil BCI€El CHUCTEMHU
(hiHAHCOBUX CAHKITIH.

[[lo crocyerbcs  KapanbHOi  (pempecuBHOi,  mTpadHOi)  PyHKIIT
BIIMOBIAQIBHOCTI, TO, TIO-TIepIIe, ICHYBaHHS Takoi (PYHKIII  FOPUAUIHOT
BIJIMOBIAQIBHOCTI y IGMOKpPATUYHIN JIepKaBi BXKe caMme Mo co01 Mae OYTHU MPEeIMETOM
JUCKYCI1, aJ’Ke MPUTITHEHHS 10 BIJMOBIIAJIBHOCTI HE € IIJITIO JACP>KaBHOT MOJIITHUKH,
a € JmIie 3aco00M 3a0e3MeUYeHHs 1 OXOPOHM TPABOMOPSAKY. SIKIIO K 1 BU3HABATH
ICHYBaHHS Takoi (PYHKIIII Ha TETEPIIIHHOMY €Talli pO3BUTKY CYCIILIbCTBA, TO BOHA HE
MOXE€ 1 HE TMOBMHHA BiJirpaBaTd TroJIOBHOI pojii. be3ymoBHO, Hapasi ocoba, sika
BUMHWJIA TIOPYIIEHHS MyOJIYHO-TIPaBOBUX HOPM, 3a sKe mepeadaueHa (QiHaHCOBA

BIIMIOBIIATIGHICTh, — HECE TATAD HECHPUATIWBUX MPABOBUX  HACIIIKIB.
[loBepTatounuch 70  TBEPAKEHb, BHUCIOBJICHUX TNPO  BHUXOBHY  (DYHKIIIIO
B1/IMOBIAILHOCTI, B1/I3HAYMMO, 101(0) KapajbHa byHKIIIsA (dbinaHCOBOT

BIIMOBIAILHOCTI, B pa3l 3aCTOCYBaHHS ii 3aXOJiB IO BIJHOIICHHIO JI0 IOPUIAYHOT
0co0H, MPOSIBISETHCS B ONOCEPEAKOBAHOMY BIUIMBI Ha MaWHOBUW CTaH KIHIIEBHX
OeHediliapHUX BIACHUKIB 1 MOCAJOBUX OCI0 TaKO1 IOPUAUYHOT 0COOH.

BucHoBku. ®iHaHCOBIM BIAMOBIAAIBHOCTI, SIK 1 OyAb-IKOMY BUIY FOPHUIAYHOT
BIJIMOBIJIAJILHOCTI, MPUTAaMaHHI 4YOTUpPW  (YHKII: TPEBEHTUBHA, (QYHKIIIA
BUIIPABIICHHS TMOPYIIHUKA, KOMIIeHcamiiHa 1 mTpagHa. OCHOBHOIO (PYHKIIIEIO
(hiHAHCOBO1 BIJIMOBIIAJIBHOCTI JIOIIJILHO BBaXXKATH MNpeBeHTUBHY. Il dyHKIA
e(EeKTUBHO peai3yeThCs 32 TAKMX YMOB: 1) «IliHa MOPYLIEHHsS» Ma€e OyTH OUIBIIOIO
HDK MOTEHIIMHI 3400yTKM BiJ BYMHEHHS MPABONOPYIICHHS; 2) AOTPUMaHHS
JIep>KaBOI0 MPUHIIUITB CHPABEIMBOCTI 1 MPABOBOI BU3HAYEHOCTI; 3) BXKUTTS 3aX0/I1B
3 MIHIMI3alli JJATEHTHOCTI MPaBOMNOpYIIEHb. J[pyroro 3a 3HAUYIIICTIO € (PYHKIA
BUIPABJICHHS MOPYIIHUKA. J[1€BICTh TAKOrO BUIIPABJICHHS 3aJIEKUTH BlJI HAsSBHOCTI
HOpPM, LI0 3a0XO4YYIOTh MPABOMIPHY IOBEIIHKY, a TaKOX HOpPM, SIKI 30UIbIIYIOThH
PO3MIp CaHKIII U MOBTOPHOMY IpaBonopyiieHHi. [Ipote B pasi, K10 cy0’€KTOM
MPaBOMOPYIICHHS € opuauYHa ocola, To 1 GYHKIA (K 1 KapajabHa (YHKIIIS)
peai3yeTbcsl  OMocepe/IKoBaHO — Yepe3 (i3MyHMX 0ci0, SKi € KIHIEBUMU
OeHediliapHUMU BJIACHUKAMH 1 TIOCAJIOBUMU OCOO0AMHU TakKoi HOPUAMYHOI OCOOH.
KowmmencariitHa (mpaBoBiIHOBIIOIOYA) (PYHKITIS XapaKTepHAa HE Ui BCI€l cHCTEMU
(hiHAHCOBO1 BIANOBIJATBLHOCTI; B THX BHUIIQJKaX, KOJIH 3aXOIU CTSATHCHHS MalOTh
KOMIICHCATOPHUI XapakTep, TO Il 3aXO[ud HE MPSAMO, a JIMIIE OIMOCEPEIKOBAHO
BIJITKOJIOBYIOTh MOJKJIMBI BTpaTH JIEP>KaBU BiJl BAUMHEHOTO TIpaBomopyiieHHs. [Ipu
IIbOMY, CTSTHEHHs OOpriB mepen OOKETOM HE € 3aXO0J0M BIJMOBIIAIBHOCTI, a
CTSATHEHHSI 30MTKIB 10 OFOHKETY HAJICKHUTh J0 IUBLILHO-TIPABOBOI, a HE (DIHAHCOBOI,
BianosinansHoCTl. llTpadna (kapanbHa) ¢yHKUIS (DIHAHCOBOI BIAMOBIIATBHOCTI
icHye ae-GakTo, MPOTE BOHA HE € MIPIOPUTETHOIO Y IEMOKPATUYHOMY CYCI1IBCTBI.
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