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Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

ABTOPCBbKH KOJIEKTHB

1. BICMH Banentun BacmisoBnu mnpodecop kadenpu mpasa, IOKTOp
icTOprYHHX HayK, mpodecop — PO3ALIT I.

2. OUIIOK Onmnekcangpa CepriiBHa [moueHT Kadempu IpaBa, KaHAWAAT
topuanunux Hayk — PO3IUI 1.

3. PABUX Haranis BonoaumupiBHa noneHT kadeapu npaBa, KaHIUAAT
topuarnuanX Hayk — PO3/IUI 11l ta V1.

4. HIEPBIOK Haranis IOpiiBHa poueHT kadenpu mpaBa, KaHAMIAT
OPUANYHAX HayK, gorent — PO3LT IV.

5. AHIOIVK Bikropis BacwmiBHa pmomeHT kadeapw ImpaBa, KaHIUAAT

IOPUANYHUX HayK, gorent — PO3IUT V.
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3MICT

I[TEPEJIMOBA

PO3AI I. METOOJIOT' TSI HAYKOBUX JOCIIXKEHD

1. HaykoBe nocmimkeHHs $K QopMa pO3BUTKY HAayKH 1 TEXHOJIOTis
3aCTOCYBaHHS METO/OJIOTTYHHX 3aCO0IB.

2. [TapamurmanbHi 3acaii HAYKOBUX JOCIIIKEHb.

3. Camopedrekcis sK METONOJOTIYHUN MPHHIUI CYy4acHOTO HAyKOBOTO
Mi3HAHHSL.

4. MeTomonoTivyHi MiaX0Iu Y HAYKOBO-IOPUANIHIX JTOCIiIKEHHSX.

5. Meroau HayKOBO-IOPUANYHUX TOCIiIKEHb.

6. OpraHizailisi HAyKOBOI AisUIBHOCTI B YKpaiHi.

7. Indopmariiiine 3a0e3ne4eHHs HAYKOBO-IOPUIMYHUX JAOCIIIKEHb.

8. HaykoBe J0CIiPKEHHS SIK MPOLIEC, HOTO JIOTiKa Ta €Taly MPOBEACHHS.

9. OdopmiieHHs Ta anpobailis pe3yJIbTaTiB HAYKOBOTO JTOCIIIKCHHS.

10. Maricrepcbka pobora sik kBatidikaiiiine 1oCiipKeHHSI.

Jlitepatypa

PO3AUT II. AIBLTEPHATHBHE BUPIHIEHHA CIIOPIB

1. Icropu4HHUA PO3BUTOK CHCTEMHU aJTbTEPHATUBHOIO BHPILICHHS CIIODIB.

2. [ToHATTS Ta 0COOIMBOCTI Meiallii K Pi3SHOBUAY aJbTEPHATUBHOTO CIIOCO0Y
BUPIIICHHS CIIOPIB.

3. [MpuHTIMIH Memiarii.

4. Meniatop.

5. IIpoueaypa memiartii. Pe3ynbrat nponeaypu Memianii.

6. bizHec-memiaris.

Jliteparypa

PO3A1T 1. TEXHOJIOI'IT IMPABOTBOPEHHA,
HOPMOITPOEKTYBAHHS TA IPABO3ACTOCYBAHHA

1. TToHATTS TPaBOTBOPEHHS Ta IIPaBOTBOPUOCTI

2. CyuacHi npobieMu Teopii Ta MPaKTHKKA IPaBOTBOPYOCTI.

3. FOpuanyHa TexHiKa HOPMOTBOPUOCTI.

4. CucremMa HOPMAaTHBHO-TIPABOBHX aKTiB Ta [ IPaBOBOrO aKkTy B dYaci,
MPOCTOPI, 32 KOJIOM OCi0.

5. IlpaBo3acTocyBaHHs — 0coOMMBa popMa peaizaiii mpasa.

6. AKT 3aCTOCYBaHHS ITpaBa.

Jliteparypa

10
13

46
50

65
90
94
100
118
118
126
129

132
133
148

154
156
161
167
172

175

176
192
198
207

216
220
222
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PO3/UTIV. MDKHAPO/THE ITPABO TA IIPAKTHUKA €BPOIIEMCBKOTO 226
Cyay 3 IIPAB JIIOJIMHN

1. MixHapo/iHe IPaBO B CUCTEMI MIXKHAPOIHHUX BiJHOCHH 228
2. Cy0’€exTH MI>KHApOIHOTO TpaBa 233
3. Hopmu, oxepena i mpUHIMITN MDKHAPOJHOTO TIpaBa 241
4. TepuTopis y Mi>KHAPOJAHOMY IpaBi 250
5. IlpaBo Mi>KHapOIHHUX TOTOBOPIB. 257
6. Mi>kHapOTHE €KOHOMIYHE TIPaBo. 266
7. BiamoBiganpHICTh y Mi>KHapOJAHOMY IIpaBi. 275
8. IIpaBo Mi>kKHApOJHUX OpraHizaiii. 282
9. JlunnomMaTtuvHe Ta KOHCYJIbChKE IPaBo. 292

10. Anami3z Ta XapakTepHCTHKa KOHBEHIII Hpo 3axucT mpaB yoguau Ta 303
OCHOBHHX CBOOO]I.

11. Po3rusi 3BepHEHb €BPOIEHCHKUM CYI0M 3 TIPaB JIFOANHH. 310
12. BukoHaHHs pilieHb Ta 3acrocyBaHHs mpaktiuku €CIL 317
13. TIpaBo Ha *HUTTA Ta 3a00pOHA KaTyBaHHs, HEJIOJICHKOro abo takoro, mo 320
NPUHIKYE TITHICTh, MOBOJKEHHS Ta IOKapaHHs, MpaBO Ha CBOOOIY Ta
0co0HMCTy HEJOTOPKAHICTh Y MPAKTHUIIl €BPOIEHCHEKOro Cyly 3 IpaB JIFOANHH.

14. IlpaBo Ha crpaBe;IMBHN CyJOBHIl pO3IJs y IpakTHLi eBporeiicbkkoro 327
Cyay 3 IIpaB JIFOIUHU.

15. TlpakTika 3aCTOCYBaHHS €BpPOMEHCHKUM CYAOM 3 TpaB MoAWHW iHmux 331
cTaTtell KOHBEHIIII MPO 3aXUCT MpaB JIIOIMHA 1| OCHOBOIIOJIOKHHUX CBOOOT Ta
MPOTOKOIIB A0 Hei.

Jlitepatypa 335
PO3JIUI V. ITPABOBI ITO3UI]II KPUMIHAJIBHOI'O ITPABA 338
1. 3arajgpHOTEOpETHYHI MUTaHHS KPUMIHAJIBHOTO MpaBa. 339
2. KpumiHaibHO-IpaBOBa MOJITHKA. 348
3. Jlxepena KpUMiHAIBHOTO MpaBa. 351
4. Merozoorist KpUMIiHAJIBHOTO TpaBa. 355
5. AKryaibHI INTaHHS BYESHHS [TPO KPHUMiHAJIbHE IPABOIIOPYLICHHS. 361
6. Teopis cxilasy KpUMiHAJIBHOTO MPABOIIOPYILIEHHS. 365
7. OxpeMi TUTaHHSA BigNOBITATBFHOCTI 3aJeXKHO Bixm cramii peamizamii 370

KPUMIHATBHOTO TIPOTUIPABHOTO YMHCIY, CIIIBY9acTi Ta MHOXXHHHOCTI
KPUMIiHAJIBHUX TPABOIOPYIICHb.

8. KpuminanbHO-1paBoBi HACITi KU BUMHEHHS KpuMiHanbHOrO 375
HPaBOIIOPYIIEHHS — 3aXOAN KPUMiHAIBHO-IIPAaBOBOTO BIUIHBY.

9. Tluranus kBamidikanii KpUMIHATBHUX MPABONOPYILICHb. 380
10. [MutaHHs 3JIOYMHHOCTI Ta KapaHOCTi y 3apyOiKHOMY KpuMiHaibHOMY 386
npasi.

Jliteparypa 392
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PO3/IUT VI. ITIYBJIIYHE TA TTPUBATHE IIPABO: TIIYMAYEHHA TA 395
3ACTOCYBAHHA

1. TToHATTS ITyOIiYHOTO Ta MPUBATHOTO MpaBa 396
2. OcobnuBocTi Imy0IiYHOTO Ta MPUBATHOTO IpaBa 4epe3 Npu3My ix crimbHoro 406
Ta BIIMIHHOTO B HalliOHAILHOMY Ta MDXKHAPOJHOMY KOHTEKCTax

3. TrymadeHHs MyOJIiYHOTO 1 IPUBATHOTO TIpaBa 407
4. YkpaiHChbKe IpUBaTHE Ta MyOIIiYHE IIPaBO 1 HOTo TIIyMadeHHs eBporelichkum 416
CYZIOM 3 IIPaB JIIOJAMHH.

Jlitepatypa 424
JliteparypHi mKepena 426
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NEPEIMOBA

VY cyd4acHMX yYMOBax pO3BUTKY YKpaiHH BiZOYBa€ThCs IMOCTIHHUHM MOMIIYK
HalOUTBII €pEKTHBHUX IUIIXIB YTBEPIKEHHS y CYCIUIBCTBI IIIHHOCTEH JEMOKPAaTHIHOT
Ta MPaBOBOi JAepKaBu. BaxIMBy poJib y IIUX MpoIiecax BiJirpatoTh IOPUANYHA OCBITA Ta
HayKa, SKi MOBMHHI OyTHM CHpsSMOBaHI Ha IIATOTOBKY HOBOTO IOKOJIHHS FOPHCTIB,
OpIEHTOBaHMX Ha YTBEP/DKEHHS 3arajbHOJIOJICHKUX, TI'YMaHICTHYHUX I[IHHOCTEH
JIEMOKPATUYHOTO CYCIUIBCTBA, 7l coIianbHOI crpaBemauBocTi. [Ipodecis ropucra
MOKJIMKaHA BUKOHYBATH He JIMIe (GYHKILIT 3 IOPUIMYHOTO CYIIPOBODKEHHS LIUBUIBHUX,
KpPHMIHAJIBHUX, TOCIIOJAPCHKUX Ta aIMiHICTPAaTUBHUX IPOBA[DKEHb, a i MeperMaTucs
HaraJbHUMHU CYCIIJIFHUMH IpoOjeMaMu Ta BCiMa IMPaBOBHMH 3aCO0aMH CHPHUATH iX
e(peKTHBHOMY BUPILICHHIO.

CyuacHi TeHAEHIII PO3BUTKY JAepiKaBHO-NpaBOBOi niiicHocTi B YKpaiHi
MOTPeOYIOTh HAJICKHOT SIKOCTI MIArOTOBKH BHCOKOKBaITI(DIKOBAHKMX FOPHUCTIB, 1110 31aTHI
pO3B’sI3yBaTH CKJIQJHI IpoOieMH IOpUAMYHOI TpakTHKU. B pamkax cucremu
npodeciiiHoi MiArOTOBKM IOPUCTIB  BiAOyBaeThcsi TMOCTIHHMH TOIIYK LUISXIB
YIOCKOHAJIICHHS BUKIAJaHHSA, a TaKOX 3aCBOEHHS 3100yBayaMH FOPUAWYHOI OCBITH
PI3HOMAaHITHUX OPUIUYHUX IUCIHMILIIH. BilmoBimHO # cydacHa rOpUAWYHA HAayKa
nepedyBae y CBOEMY IHHAMIYHOMY PO3BHUTKY, CIIPSIMOBAHOMY Ha 3a0e3MeUeHHS IOTped
FOPUANYHOT MMPAKTHUKH, IO BiTOOpaXKaeThCS Ha 3MICTI CyJaCHHX Talry3ei mpasa.

HapuanpHuii MOCIOHMK MIATOTOBJIEHO KOJIEKTHBOM aBTOPIB — HAYKOBIIB Y
pi3HUX Tay3sX mpaBa. Y TOCIOHWKY 30CepeKEHO yBary Ha KIIFOYOBUX NHTAHHIX
OCBITHIX KOMIIOHCHTIB, IO BXOASTh Yy KypC MIiArOTOBKUA 3700yBadiB APYroro
(MaricTepchKOro) piBHS BHIOT OCBITH, sIKI HABYAFOTHCS 3a CreliaibHICTIO «[IpaBoy.

VY mNoCiOHMKY pO3MIAAAIOTHCA aKTyaJlbHI NHTaHHS METOJOJIOrii HayKOBHX
JOCIHIKeHb, TPOLENypH  Meaiallii, IpaBOTBOPEHHS Ta IPaBO3aCTOCYBaHHS,
MDKHApOJHOTO TpaBa, KPUMIHAJIBFHOT'O MpaBa, IIyOJIYHOTO Ta IPUBATHOTO IIpaBa

CTpyKTypHO TIOCIOHMK CKIagaeTcsi 3 6 po3mimiB:  «MeETomonoris HayKOBHUX
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JOCTIKCHDY, «AIBTepHATHBHE BHPIMICHHS CIOPiB», «TeXHOIOTii MpaBOTBOPEHHS,
HOPMOIIPOEKTYBAaHHSI Ta IMPaBO3acTOCYBaHHI», «MDKHapOJHE MPaBO Ta IMPAKTHKA
€BPOTICUCHKOTO CyAy 3 MpaB JOIuHW», «[IpaBoBi MO3MUIl KPHUMIHATHHOTO MpPaBay,
«[1yOmniune Ta mpUBaTHE MPaBO: TIyMadeHHs Ta 3aCTOCYBAHHSI.

Y BHIaHHI CHCTEMaTH30BaHO CyYacHI TEOPETHUKO-METOOJIOTiYHI Ta
KOHIICTITYalIbHI MiIXOIU J0 aHaJIi3y MPaBOBUX CUCTEM CYYaCHOCTI, 3arajibHi TCHICHIIIT
PO3BUTKY OKpPEMHX Tajy3ed IpaBa Ta BIAMOBIIHOTO 3aKOHOAABCTBA. HaBuanpHHI
nocionuk «IIpaBo» cnpsimoBaHMid Ha (OpMyBaHHS LLUTICHOTO YSBJICHHS LIOJO
TEOPETHYHHNX HanbaHb y cdepi mpaBa. ABTOpaMH IPOAHATI30BaHO 3HAYHHUN 00CAT
TEOPETUYHOTO MaTepiany, a TAKOXK CTaH CyJ4aCHOTO HAIliOHATHHOTO 3aKOHOJABCTBA.

[Ipu migroroBii mociOHMKAa aBTOPCHKHUH KOJEKTUB HAMaraBcs 30CEPEIUTH
yBary 3m00yBadiB Ha NIpPOOJIEMHUX Ta aKTyalbHHX IHTAaHHAX CY4acHOI IIPaBOBOI
CHCTEMH, a TakoK C(HOpPMYyBaTH KOMIUICKCHI 3HAaHHsS 3 OKpEeMHX raiyseil mnpasa Ta
3aKOHOJABCTBA YKpainu. KokHa 13 3ampomoHOBaHMX TEM MICTUTh CIIHCOK
PEKOMEH/IOBaHO] JITEpaTypH, 3a JIOIOMOTOI0 SIKOi CTYIEHTH MOXYTb MOTJTUOUTH CBOT
3HaHHS, a 32 OCHOBY B3TO HalpalllOBaHHS IPOBIJHUX HAYKOBLIB-TIPaBHUKIB. A came,
MpH BUCBITICHHI TeMH «MeToq0Joris HAYKOBUX JJOCIIIKEHBY» BHKOPHCTAHO IIparli
Bimomux BueHuX: backakoB A.f., T'amamep I'.I'., Tmagkuit C.O., JanmnkoBuy A.T.,
Haaunesta O.'., [I3p00ans O.I1., Jdy6os I'.O., 3axapkesmu O.B., Kupunenko O.IL.,
Kopsiria M.B., Kosamsuyk B.B., MoiceeB JL.M., [Tucemennuii B.B., Capana O.M.,
TynenkoB H.B., ®anpkoBcbkuit A.O., Xomakieebkuit €.1., Uik M.IO., Ilsens I'.C.,
Spousknii B.JI. Ta iH.; TeMl «AbTepHATHBHE BUPIIIICHHS CIOPiB» BUKOPUCTAHO MpAaIli
BucHuX: bapabam T.A., bimuk T., I'aBpmmtok P., Topomucekmii 1., I'pudb A.M.,
Hocunenxo C.T., 3amopoxuuii B.B., 3inuerko A.JI., Kucensora T., Kpecroscbkoi H.,
Kymuuncekuit O., Jleko b., Maxoa JI.O., Mukurun [O.1.,, Muxaitnos O.M.,
Mosxaiikina O.C., [Tominryk M. 5., Pomananze JI., Uyiiko I'., SIBopuutekuii [.1. Ta in.;
TeMl «TeXHOMOTii MPaBOTBOPEHHS, HOPMOIIPOCKTYBAHHS Ta IIPaBO3aCTOCYBAHHS»

BUKOpPHCTaHO Tpami BueHnx: beprazok [.M., buma 10O., boiiko T.I,
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Bopucnascekuit JI.B., Benepuikos 10.A., Bonmunaka K.I'., 'ap6y3 B.C., /I3t00enko
O.J1., 3amkoBuii €.M., Kopanenko T.O., Komoxiii B.A., Komeitunkor B.B.,
Jle6enenko B.I., Jlesumpka H.O., JlucenxoB C.JI., JIyup JI.A., [lamipra A. M.,
[epenemok B., Cxakyn O., ®anosceka [.M. Ta iH.; Temn «MikHapoaHe IpaBo Ta
NpaKTHKa €BPOINEHCHKOro Cyly 3 NpaB JIIOJAWHH» BHKOPHCTAaHO IIpalll BYCHUX:
Adanacenko C.1., Bomutpkuit FO.J1., Bypomencskuii M., Boiirixosebkuii A.B., JlaxHo
LL, He#t M.O., KuiBeup O.B., Kononenko B.II., Kpupuuk ['.I'., Kyuyk A. M.,
Mepexko O. O., Minuenko O. B., Opnosa O. O., Cepsorin C. M., Tumuenko JI. [.,
®omivos K. C., Yeprenrka O. B., Uybapes B. JI., [1Indko B. ., SAxosrok L. Ta iH.; TeMu
«[IpaBoBi mO3WIiI KPUMIHATHHOTO TMpaBa» BUKOPUCTAHO TIpali  BYCHUX:
Anpgpymko A. B., Anapymxo I1. I1., baynin 0. B., Borauosa JI. JI., Bopucos B. L,
I'putenko O. A., dparorenko A. O., JlarkoBcrkuii I1. I1., Jlorin C. B., Mapuenko A.,
ITanoB M. L., Ionsucekuii €. 1O., [Tonomapenko FO., ITonmosuy O. B., [Tonosuu B. M.,
ITmonka B. I1., Tamiii B. f., Tkauenko B. /1., Tomam JI. B., TroTrorin B. 1., IIpik M. B.,
Tpauyk IL.A. Ta iH; Temn «[lyOmiyHe Ta mIpUBaTHE NpPaBO: TIyMayeHHs Ta
3aCTOCYBaHHS» BHKOpUCTAHO Impani BYeHux: AmnrtomkiHa B. K., Banuyk O. A.,
Bacunwes B. B.,, T'ermannes M. O., Hytko A. O., Jlexkap O. B., Maiinanux P. A.,
Honuepxkosnwuii O. I1., oniBoacekuii O. A., Pomantok 5. M., Cnaci6o-®areesa 1. B.,
[Mesuenko A. €., [lltedan A. C. Ta iH.

Hapuanpauii mOCIOHWK po3pobneHHid A 3100yBadiB-MariCTpiB  BHIIUX
HABYAIBHUX 3aKJIaiB, BHKJIAgadiB, a TaKOX YCIX, XTO I[IKABUTHCS MPOoOIEMaMu
MIPaBOBUX CHUCTEM CYYacHOCTI B yMoOBax riobamizarii ta iHTerpamii. Bumanus Oyme

KOPHCHUM JIJIs1 3100yBauiB sIK crenianbHocTi «IIpaBoy, Tak i iHIIUX ClelialbHOCTEH.
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PO311J 1.
METOAOJIOI'ISI HAYKOBUX JOCJLKEHD

Berymn.

1. HaykoBe pmocmimkeHHA SK (opMa pPO3BHTKY HAyKH 1 TEXHOJIOTIA
3aCTOCYBaHHS METOJIOJIOTIYHHX 3aCO01B.

2. IlapamurmanbHi 3acaj HAYKOBUX JIOCIIKEHb.

3. Camopeduiekcist SK METOAOJIOTIYHMH TPHHIMII Cy4acHOTO HayKOBOTO
Mi3HAaHHSL.

4. MeToI0NOTi4HI MIXOAN Y HAYKOBO-IOPHINIHUX JOCITIHKCHHSX.

5. Meroau HayKOBO-IOPUIUYHUX JOCITIIKEHb.

6. Opranizailis HAyKOBOi AisTIBHOCTI B YKpaiHi.

7. Tadopmaniiine 3abe3nevueHHs HAYKOBO-FOPUANIHHUX TOCIIIKCHD.

8. HaykoBe m0CIipPKEHHS SIK MPOIIEC, KOO JIOTIKA Ta €Ty IPOBEACHHS.

9. Odopmienns Ta anmpoOarfist pe3y/IbTaTiB HAYKOBOTO JOCIIIKECHHS.

10. Maricrepcbka poboTa sik KBauti(ikariifHe JOCIiHKEHHS.

Jlitepatypa.

BCTVIT

MonepHizalliss cHCTEMH BUIIOI OCBITH B YKpaiHi SIK iMIIEpaTUB OCBITHBOI

TIOJITHKY YKpPaiHCHKOI IepKaBH Ha CYYacCHOMY eTarli Iependadae aKTHBI3aIio yJdacTi

BCIX CYO0’€KTIB OCBITHBOI JisUIBHOCTI B oOpraHizauii Ta 3JilCHEHHI HayKOBHX

nmociimkenb. Y 3akoHi Yipainu «[Ipo BHITy OCBITY» 3a3HaYCHO, IO HAYKOBA 1 HAYKOBO-

TEXHIYHA MAiSUIBHICTh Yy BUIIMX HAaBUAJIBHHMX 3aKJIalaX € HEBII'€MHOIO CKJIAJIOBOIO

OCBITHBOT JISUIBHOCTI W 3IIHCHIOETHCSI 3 METOI IHTerpalii HaykoBOlI, HaBYaIbHOI i

BUPOOHUYOI iSTTBHOCTI B CHCTEMI BHIOi OcBiTH (cT. 65 1. 1) [1].

Cy6’exTaMH HayKOBOi, HAyKOBO-TEXHIYHOi Ta IHHOBaLiHHOI IiSIBHOCTI €,

HacaMIiepel, HayKOBO-TIEaroriyHi MPamiBHUKU, a TaKOXX OCOOW, SIKi HaBYAIOTHCA Y

BHIIIX HABYANFHUX 3aKiIagax. Sk 3acBimuye qocBif, mupokwid BUGip Gpopm opraHizarmii
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HayKOBO-JIOCIITHOI pOOOTH CTYACHTIB Ma€ BEIMKE 3HAUCHHS JJIS1 CTBOPEHHS y 3aKIafi
BHIIOI OCBITH aTMOC(EpH TBOPUOCTi. 3aydeHHs CTYICHTIB 10 HAYKOBUX JOCIIIKEHb

BuBueHns crygeHTamMm Kypcy «MeETOZONOTiSt HAyKOBHX JOCIIIKCHBY,
METO/10JI0Tii HayKOBOT Ipalli CTBOPIOE NEPCIIEKTHBY PO3IIMPEHHS i MOTTHOICHHS HUMH
BJIACHOTO JIOCBINY JOCIITHHUIIBKOI POOOTH Bin HaimpocTimux 1 ¢popm (miaroroBka
BHCTYIly Ha CEMiHapCbKOMY 3aHATTI, pedepaTiB 3 KOHKPETHOI JUCHUILIIHU TOILO) /0
BHUKOHaHHS KBaTi(iKalifHUX poOIT Ta MiIrOTOBKK HAYKOBUX IyOJIiKalii.

MeTo0 BUBUYCHHS HaBYAIBHOI JUCHUILIIHM «MeToM0I0TiI HAyKOBHX
JOCIIKEHb)» € PO3IMIMpPEHHS W MOTJIHONEHHS 3HaHb CTYICHTIB, sIKi HaBYAIOTHCS 32
MaricTepchKoI0 MPOrpamMolo, MO0 TEOPETHYHHUX 3acal, METOMIOJIOTIi, TEXHOO i Ta
opraHizarlii HayKOBHX JOCIIKEHb Y Tally3i MpaBHAYNX HAYK, a TAKOK PO3BUTOK YMiHb
1 HABUYOK HAYKOBO-IOCIiTHOT pOOOTH, SIKi MAIOTh pealli3yBaTHCss HUMH IPH MiATOTOBII
MaricTepchKux poOiT abo MiArOTOBKYA HAYKOBHX ITyOTiKaITiH.

3aBaaHHSA HABYAJBLHOI AUCIHUILTIHHA.

— TorMOJIEeHHs Ta KOHKPETH3allisl YSBJICHb PO HAyKy SIK CHCTEMY 3HaHb 1
METOJIOJOTIYHII IHCTPYMEHTapiil MPaKTHYHO OpIEHTOBAHOTO ITi3HAHHS COMIiaJbHOI
IIHCHOCTI 3arajioM Ta Jep KaBHO-TIPABOBOI MIHCHOCTI 30KpeMa;

— OMaHyBaHHS CHUCTEMH METOJOJIOTIYHUX MiIXOiB Ta METOJIB HAyKOBO-
IOPUANYHAX JOCITI/KEHb, OCMUCIICHHS IUIIOPATICTUYHOCTI 11 MapagurMaibHUX 3acaf i
CBITOIISIAHUX OCHOB;

— O03HaWOMJIGHHS 3 KIIIOYOBUMH TEXHOJOTISIMH HAyKOBOTO ITi3HaHHS,
OCHOBHHMH ITPUHIIMIIAMH Ta eTallaMi OpraHi3ailii HayKOBO-FOPHIUYHOTO JIOCIIIKESHHS;

— HaQJAHHA CTYICHTaM METOAMYHMX pPEKOMEHJAlid II0J0 IPOBEICHHS
CaMOCTIIfHUX HAYKOBHX JIOCHI/PKEHb, BUKOHAHHS HMMH OKPEMHX BHUJIB HaBYaJIbHO-
JIOCIITHUX 1 HAYKOBUX POOIT.

ITpeameroM HaBYaNbHOI IUCHUIUIIHA € HAyKOBE MOCHIKEHHS — WOro

CBITOTJISIAHI M TEOPETUYHI 3acay, MPUHITUIIN, OpTaHi3allis, METOIO0JIOTisS i METOUKA.
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CryneHTr IOBUHHI 3HATH:

— oprasizamiifHi 3acagy 3OICHEHHS HAYKOBUX JOCHDKEHb Ta CYYacHi
BUMOTH IIOJIO TX PECypCHOTO 3a0e3MeUCHHS;

— TEOpPETUYHI OCHOBH 3iCHEHHS HAYKOBUX JOCIHIKEHb, 30KpeMa, iX BUIH,
KpHUTEpil HAyKOBOCTI 3HAHB TOIIIO;

— CTPYKTYpY 1 JIOTIKY HAYKOBOTO JIOCIIXKEHHS, HOTO OCHOBHI €TaIlu;

— CydacHi mapagurMaibHi 3acaii HAyKOBO-IOPUIMYHOTO Mi3HAHHS,

— 3arajbHi Ta CHeIiabHI METOIN HAYKOBO-IOPUINYHUX JOCITIKCHB;

— METOJIH MOIIYKY i 00poOKH HayKOBOi iH(popMarii;

— 3arajbHi BUMOTH IOJIO MiITOTOBKH, 0()OPMIICHHS 1 3aXUCTY MariCTepChKUX
poOIT UM HAYyKOBUX MyOITiKAIIiif;

— (opMu HAyKOBOI KOMYHiKaIIil.

CryneHTr IOBUHHI BMITH:

— BOJIOJITH METOJaMH OpraHi3allii HayKOBO-JOCITHOT JisUTbHOCTI;

— ¢dopmyioBaTy TEMy HayKoBOi poOoTH;

PO3pI3HATH 1 BU3HAYATH 00’ €KT 1 MPEAMET JTOCIIIKCHHS;

— (QopMymOBaTH aKTyalbHICTh, HOBH3HY, TEOPETHUYHY 1 MPAKTHYHY
3HAYYIICTh TOCIIIKEHHS,

— OIIHIOBAaTH  MPHUAATHICTH METOMIB  JMOCTI/DKCHHS Ta  BH3HAYaTH
JIOCTOBIPHICTH 1 00’ €KTUBHICTD OJIEP)KAHHUX PE3yIbTATIB,;

— 3IIHCHIOBaTH CaMOCTIHHHI MOIIYK HayKoBOI iH(popMartii;

— 3xilicHIOBaTU 100ip (aKTUYHOTO MaTepiaity;

— odopMIIIOBaTH HAyKOBI Pe3yJbTaTH 3TiIHO BUMOr MiHicTepcTBa OCBITH 1
HayKH YKpaiHu;

— TIpEe3eHTYBATH PE3yNIbTaTH HAYKOBOTO HOCIIKEHHS.

Peamizamis 3aBmaHp AuUCHHUIUTIHE «METOJOJOTIS HAYKOBHX JIOCIIIKCHBY

3IHCHIOETHCS HA OCHOBI TICHUX MIXKIIPEIMETHHX 3B’S3KiB 3 ()aXOBUMH TUCIIATUTIHAMHU
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(macammepen, «Teopieto nepxkaBu i mpaBay, «®imocodiero mpaBay, «HOpHIMIHOIO
JICOHTOJIOTIEI0»), @ TAKOXK 3 JIOTIKOIO Ta IICHXOJIOTIEI0, TUCIUILUTIHAMH JIIHI'BICTHYHOTO
npodinro. I[Tporpama HaBuaIbHOI OUCIUILTIHU «METOIONOTIS HAYKOBHUX JTOCTIIKEHDY
Ut cTyAeHTiB 31 ceniansHOCTi 081 «IIpaBo» 3aTBepmkena Buenotro pagoro JIHTY.

1. HAYKOBE JIOCJ/IIPKEHHA AK @OPMA PO3BUTKY HAVKU 1
TEXHOJIOIIA 3ACTOCYBAHHA METO/[OJIOT'TYHHUX 34ACORIB.

IHonsATTS Ta OCHOBHI PyHKUIII HayKH.

Hayka mne ckiajgoBa 4YacTMHA KyJIbTYpU JIIOACTBA, SIBHIIE CKIagHe M
OaratorpanHe. B cydacHmx mocmimkeHHAX 3 ¢inocodii Haykm # Teopil mi3HAHHS
mpo0OieMa BU3HAYCHHS MTOHATTS «HAyKay € OHIi€I0 3 Halickmagaimmx. edininiit Hayku
icHye Oe3mi4, BOJHOYAC, B HHX BHUWICHAIOTHCS KiJbKa BH3HAYANBHUX O3HAK YH
CyTHICHHX XapaktepucTuk. Lle 1 cdepa mMOACHKOI IisSNTBHOCTI, CIpsSMOBaHa Ha
BUPOOJICHHS W TEOPETHYHY CXEeMaTu3allil0 OO0'€KTMBHUX 3HaHb MpPO IiHCHICTB; 1
pe3yNbTaT i€l TisSUTBHOCTI — 00’ EKTHO-TIPEAMETHHIM XapaKTep CUCTEMHOI Opranizaiiii Ta
OOTpYHTOBaHOCTI 3100yTHX HAyKOBHUX 3HaHb; 1 IO3HAUYEHHS OKPEMHX Trajy3e
HAYKOBOIO 3HaHHS; 1 crenudiyaa GopmMa CyCniIbHOI CBITOMOCTI TOIIO. TakuM YHHOM,
HayKa — 1€ «...IliJ]a CHCTeMa IOTIIS/IB 1 YABICHB, BHPOOICHUX 32 TUCAIONITTS PO3BUTKY
JIOJICBKOI JTyMKH, NEBHUH CBITOTJISI, B OCHOBI $IKOTO JISKUTh OCMHCIICHHS
B3a€MO3B’SI3KiB mpupoau i jmonuHu» [2, . 30]. [lepexycim, HayKka pO3TISAAETHCS SIK
CHCTEMa JIOCTOBIpHUX, O€3MepepBHO OHOBIIOBAHMX 3HAHb NMPO 00’ €KTUBHI 3aKOHH
PO3BUTKY HpUPOIM 1 cycmiibcTBa (ikicHicTh). HaykoBi 3HaHHS Npo HiHCHICTH Yy
CYKYITHOCTI CKJIaIalOTh HAYKOBY KapTHHY CBITY.

[oTpiOHO PO3pi3HATH BU3HAYECHHS HAYKW W 3HAHHS. 3HAHHA — 1€ MPOIYKT
HaykM, a Takox 11 marepian. Cepel HallBa)UIMBIIIMX PI3HOBHUAIB 3HaHb MOXKHA
BUAUIMTH: TOBCSKACHHE; INPAaKTHUYHE, eMIlipuyHe; anpiopHe. [loBCskIeHHI 3HaHHS
3100yBalOTECS y  Tpoleci OyAeHHOTO JIFOJCBKOTO  KHUTTS  IIEPEBAXHO  HE
LiJIECTIPSIMOBAHO, @ YHACIIOK MIOBCAKACHHOTO TOCBiny. HaykoBi 3HaHHS 3700yBalOTHCS

].[iJ'IeCHpS[MOBaHO CHeI_[iaJ'ILHOIO METOAUKOIO, (I)iKcy}OTLCFI IICBHUMH  MOBAaMH,
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3aCBOIOIOTRCH Y TIpoIieci HaBYaHH. BoHM Binpi3HAIOTHCSA Bi OyIeHHUX HU3KOKO O3HAK:
CUCTEMHICTIO,  JIOCTOBIPHICTIO, 00 €KTHICTIO, JHUCKYPCHICTIO, OJHO3HAYHICTIO,
OOTPYHTOBaHICTIO, BEpH(IKOBAHICTIO, 3aTATHPHO3HAYYIIICTIO. Y CBIIOMIICHHS JFOANHOIO
He3HaHHA OyIohb-4oro B OYyTTI 3yMOBmIOE OO'€KTMBHO HEOOXigHE 3M00yTTS Ta
TpaHcopMmallito HOBHX 3HaHb. 3HAHHS — II€ IEPEBIPEHMH MPAKTHKOIO pPE3yJbTaT
Mi3HAHHS TIHACHOCTI, aJieKBaTHE 11 BiMOOPaXKEHHS y CBIOMOCTI JIFOIUHH. A caM IpoIieC
PYXY JIOJICHKOI JTYMKH BiJ| HE3HAHHS 1O 3HAHHS HA3WBAlOTh Mi3HAHHAM. Bin iHImx
¢opM mi3HAHHS HayKy BIJpi3Hs€ NMpeaMeTHHH crnoci® posrisiny cBity. Ilpeamerom
HayKH € TIOB's3aHI MiX c00010 popMH pyXy Marepii abo 0COOIMBOCTI IX BimoOpakeHHS
y cBimomocti monei. Came marepiaibHI 00'€KTH HPHUPOIM BH3HAYAIOTH ICHYBAaHHS
OaraTboXx ranay3eil 3HaHb.

besnocepenHst MeTa HayKH IIOJSira€ B OAEpXKaHHI 3HAHb IPO HABKOJMIIHIN
CBIT, BUBYCHHI ITPOIIECIB 1 SIBUII JIHCHOCTI HA OCHOBI 3aKOHIB, 1110 BiIKPUBAIOTHCS HEIO.
YV mmpokoMy po3yMiHHI 1l MeTa — TeopeThdHe BimoOpaskeHHs milicHoCTi. Hayka icHye
Jutsl 6e31ocepeTHHOTO BUSIBIICHHS ICTOTHUX CTOPIH YCiX SIBUIL IPUPOAH, CYCIUIBCTBA i
mucieHHs [3, c. 14]. Ane rojoBHa Mera HayKu — Iie¢ camMe€ BHPOOHHUITBO HOBOTO
HayKOBOT'O 3HAHHJ, a HEe BiATBOPEHHS cTaporo ado iforo yrouneHHs. LIiHHICTS HOBU3HU
3HaHHA MPIOPUTETHA J/JIsI HAYKOBOI JMISUIBHOCTI ¥ 3a 3HAUMMICTIO II€peBEpIIye
MPaKTUIHY IPUAATHICTH, TOKa30BicTh Tomlo. OCHOBHI 3aBIaHHs HayKu: 30ip, aHami3 i
y3aranpHeHHS (DaKTiB; CHCTEMAaTH3AIlisl OJIepKAHUX 3HAHb; BIAKPUTTS 3aKOHIB IIPHUPO.IH,
CYCHIJIbCTBA i MHCJICHHSI; TIOSICHEHHSI i MPOTHO3yBaHHS CYTI MO, SIBUII 1 TPOLECIB;
(opMyBaHHS HaINPSAMKIB IPAKTUYHOTO BUKOPHCTAHHS OTPUMAHHX 3HAHb.

CyTh HayKH pPO3KpUBAETHCS B I BIUIMBI Ha JKUTTSA JOAUHU (PyHKLINAX).
OcHoBHUMH (YHKIISIMM HayKH €: Ti3HaBalbHAa, KPUTHYHA 1 mnpakTh4Ha. [leprua
JI03BOJISIE 3100YTH HAWOIIBII CYTTEBI 3HAHHS PO B3a€EMO3B SI30K 3aKOHIB PO3BHUTKY
NpPUPOIH, CYCHiIbCTBA M MucCieHHA. Jlpyra — 1omomarae OLIHUTH — BHUSIBIIEHI
3aKOHOMIpPHOCTI, BJIaCTHUBOCTI, TEHACHI] 32/ MOCWICHHS MO3UTHBHOTO B SBHIIAX,

nponecax u YCYHCHHS HCTAaTUBHOI'O B HUX. A TPETA BAOCKOHAIIOE HaBKOJIUIIHIH CBiT,
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CHCTEMy MaTepiallbHOTO BHUPOOHWITBA W CYCHUIBHHX BigHOCHH. [IpaBMIBHICTH W
ICTHHHICTh HAyKOBOTO 3HAaHHS BU3HAYAETHCS JIOTIKOIO Ta HEOOXiTHO — IPAKTHKOIO.
Hayka e cnenudigaoro ¢popMoro misiI-HOCTI BiAMIHHOI Bl MaTepialbHOTO BUPOOHHUIITBA
1 IHIIMX BUIB TyXOBHOI HisTbHOCTI. Ha BiAMiHY Bif BUAIB DisUTEHOCTI, PE3YNbTAT SIKUX
3a3Janeriib BiIOMUi, HayKoBa AiSTIBHICTH Ja€ MpUpicT HOBOro 3HaHHS. Came TOMy
HayKa BUCTYIIAE SIK CUJIA, 10 NOCTIHHO PEBOJNIOIIOHI3YeE iHIII BUM AisuibHOCTI. HoBI,
IHTEHCHMBHI IIUIIXM PO3BUTKY HAyKH IHOAI TpPUBOIATH 10 HAyKOBHX PEBOJIOLIH,
panuKaJbHUX 3MiH OCHOBHHMX 3MICTOBHHX KOMIIOHEHTIB CTPYKTYPH HayKH, IO HOBHX
MIPUHIUIIB Ti3HAHHS, Kareropii ta MeroxmiB. [l Haykw i 11 ramyseid, 3araiowm,
XapaKTepHe YepryBaHHs CBOJIIOLIHHNX i PEBONIIOLIHHNX €TalliB PO3BUTKY.

CydacHa Hayka — II€ HAaACKJIIQJHa W TETEpOreHHa 3a CBOIM 3MICTOM i
CTPYKTYPOIO CHCT€Ma. BOHA CKJIANAeThes 3 Oe3midi sIKICHO pi3HUX Taiy3ei, piBHIB
3HaHHS, BUJ[IB HAYKOBOT AiSTIBHOCTI. 1€ TIOPODKYE MOXKIIMBICTh HAPI3HOMAHITHIIINX 11
MOJIEIIBHUX YSBIICHB 1 CIIOCO0iB ommcy. Y (dhigocodii HayKu HalgacTilne BUALISIOTHCS i
OITMCYIOTHCS 11 Pi3HI aCHEKTH: HayKa sIK 0COOJMBUI BUJI 3HAHHS; HAayKa sIK crielidHumi
croci0 Mi3HaBAIBHOI AISUIBHOCTI; HayKa SIK OCOOJHMBHMU COLIAJbHUI IHCTUTYT; BUAM
HayKOBOI NIsUTPHOCTI; pi3HI Talmy3i HayKH i HayKoBi cepw; piBHI HAYKOBOTO 3HAHHS,
oprasizauiiina OynoBa Hayku (BHIY HayKOBHX OpraHi3aliif, HAyKOBHX TOBApUCTB 1 iX
¢ yHKIIT); HAYKOBI IIHHOCTI W PETYISATHBH, MPOCTOPOBO-KYIBTYPHE PO3MAITTS HAYKH
(Tm06anpHa, HaiOHANIFHA | perioHalbHA HAayKa).

KoxHuii 13 3a3Ha4YeHUX BHILE CTPYKTYPHUX AaCIEKTIB HAyKd MOXe OyTH
[IPOAHANI30BaHUH y JABOX OCHOBHUX AaCIIEKTaX: CHHXPOHHOMY Ta IiaXxpOHHOMY.
CUHXPOHHUI aHaji3 Mae CBOIM 3aBAaHHSM PO3IJIA] 1 ONMHCAHHS OyIb-SIKOTO acCIeKTy
HaykH B ii craTuii, B KOHKPETHHH MOMEHT yacy. MeTow X iaXpOHHOI'O aHali3y €
PO3MIISA CTPYKTYPHY HAyKH B ii AWHAMII, €BOMIOLIIHIN 3MiHI H ICTOPUYHOMY PO3BUTKY.
OYEBHIHO, 1[0 OOWIBA IIi BUAW aHAI3y CTPYKTYpH HAyKH OJHAKOBO HEOOXiTHI IS
BHPOOJICHHS TIOBHOTO YSBJICHHS o 11 cyTHICTE [2, ¢. 39]. Komu Hayka po3risimaeTbes

SIK CYKYITHICTB 3HaHB PO MIHCHICTH, 10 11 CKIIaAy Halle)KaTh: TIIIOTE3H i Teopil, 3aKOHU
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1 TEHJEHIIil, MPUHINIH 1 TOCTYJIAaTH, METOIN, KaTeropii Ta MOHATTA, HAYKOBi (hakTH,
HayKOBI NpoOJIeMH i 3aBHaHHS TOWIO. SIKMIO Hayka pO3TIAAAcThCa SK CIerudivdHa
JIOACHKA JiSUTBHICTh, TO B 11 CKJIaJi BHOKPEMIIIOIOTH: CYO'€KTH MisIIBHOCTI; Iiji
IisTbHOCTI; (QYHKIIi IisUTBHOCTI; 3aco0WM HiSUTBHOCTI; METOMW HisIbHOCTI; (popmu
JUSUTBHOCTI; 00'€KTH MIsUTBHOCTI; Pe3yNIbTaTH AisLIbHOCTI. HaitOinbI mommpeHumu € qea
3HAYEHHs TepMiHa «HayKa», MEpIIUM 3 SIKUX € PO3YMIiHHS i SIK OCOOIMBOrO BUIY
Mi3HaBAIBHOI JTiSUTBHOCTI, 110 CHPSIMOBaHMN Ha BUPOOJIEHHS 00’€KTUBHHX, CHCTEMHO
OpraHi30BaHMX Ta OOIPYHTOBAHHMX 3HAHb IIPO CBIT, a APYIUM — PO3IJIISLL ii SIK CHCTEMH
HaOYTHX Y pe3yJIbTaTi i€l MisUTbHOCTI 3HAHb.

B cywacHii cumcreMi HayKOBHX 3HAaHb TIIPEACTAaBIICHI Taki TICHO
B3a€MOIIOB’A3aHI TPYNH HAyK: MPHPOTHHUYI, TEeXHI4Hi, cycmimpHi. CTpyKTypHa
CKJIIaMHICTh 00’€KTa HAYKOBOTO ITi3HAHHS 3yMOBIIOE iCHYBaHHS 0araTboX rairy3eu
3HaHHA 1, BIIIIOBIIHO, TaTy3eill HayKH Ta HAyKOBUX clielialbHOCTeH 1 cnenianizarii. Cr.
1 n. 8 3akony Ykpainu «lIpo BuIly OCBiTY»: raiay3b 3HaHb — IIUPOKa MPEAMETHA
00J1aCTh OCBITH 1 HayKH, IO BKJIFOYAE TPYITY CHOpiAHEHHX crneniansHocteit. Cr. 1 m. 21:
CHeLiaJIbHICTh — MPEeMETHa 00JIaCTh OCBITH 1 HayKH, sika 00’ €JIHY€e CIIOPiAHEHI OCBITHI
mporpaMu, Mo TepeadavaroTh CHUTBHI BUMOTH 0 KOMIICTEHTHOCTEH i pe3yibTaTiB
HaBuaHHs BUIycKHUKIB. Ct. 1 m. 20: cremiamizamisi — CKJIaZoBa CIIEL[ialIbHOCTI, L0
BH3HAYAETHCS 3aKJIaJJOM BUIIIOI OCBITH Ta Iependadae ogHy abo AeKiibka mpoginbHIX
CIemiai30BaHUX OCBITHIX IPOrpaM BHIIOI a00 MiCIIAUILIIOMHOL ocBiTH [1].

Hayko3HaBCTBO KOHCTATy€ ICHYBaHHS 0araThOX rajy3ed 3HaHb, 00'€THAHUX Y
TPH BENTUKI TPYIH HAYK, K1 pO3PI3HAIOTHCSA 32 MPEeAMETaMH Ta METOIaMH JTOCIIPKEHHS:
npupoaauyi (Pisuka, Ximis, Oiosoris, reorpadis, aCTPOHOMIS Ta 1H.) HAYKH, IPEAMETOM
SKUX € pi3Hl BUIM Marepil Ta Qopmu iX pyXy, B3a€MO3B'SI3KH Ta 3aKOHOMIPHOCTI;
cycnunbHI (fOpuaW4Hi, EKOHOMiuHi, (utoNoriyni, ¢inocodchki, TCHXOIOTIYHI,
ICTOpUYHI, Mefaroriyni Ta iH.) HayKH, MPEAMETOM SKHX € IOCIHi/DKSHHs NPaBOBHX,
COLIaThPHO-€KOHOMIYHAX, TOJMITHYHAX Ta iJCONIOTIYHUX 3aKOHOMIPHOCTEH PO3BUTKY

CYCHUTBHUX BiTHOCHH; TEXHIUHI (paIioTeXHiKa, MAITMHOOYIYBaHHS, JIITAKOOYTyBaHH)
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HayKH, MIPEAMETOM SIKHX € JOCIHI/KEHHS KOHKPETHHX TEXHIYHHX XapaKTEePUCTHK 1 iX
B3a€MO3B's13kM. Ha Mexi MDK NPUPOIHHYMMH, CYCIIUIBHUMH, TEXHIYHUMH HAyKaMH
PO3BHBAIOTHECS HOBI CYMDKHI Taly3l HayKH — TEXHIYHa KiOepHETHWKa, eproHOMiKa,
Oionika, Oiodi3mka, TeXHIYHA ecTeTHKa Ta iHmI. B Ykpaini 3aTBepmKkeHa kiacudikamis
rany3seit Hayk. BignosigHo 1o i€l knacudikallii BAOKpEMIIOIOTh 27 OCHOBHHX rajly3eit
HayK, cepell SIKUX — opuauyHi Hayku (1. 12) [4].

OTXe, HAyKH PO3PI3HAIOTHCS 32 00'€KTOM i IPEAMETOM JOCIiKCHHS.

O0'eKT HAYKH — 1I€ CTOPOHA PETLHOCTI, Ha BUBUSHHS SIKOi CIIPSIMOBaHa JaHa
Hayka. [Ipemmer Hayku — 1e CTOpPOHA, SIKOKO 00'€KT mpencTaBieHwi y Haymi. O0'exT
Ii3HaHHA — yce Te, Ha 1[0 CIIPSIMOBAHA JisUTbHICTh JOCIIIHHKA, IO IPOTHCTOITh HOMY
B SKOCTi 00'eKTHBHOI peanbHOCTi. bynmp-sike sBmiie, mporec abo BigHOMICHHS
00'eKTHBHOI PEaTbHOCTI MOXYTh OYyTH 00'€KTOM HAYKOBOTO IOCHTIMKEeHHS. Takum
YHHOM, HAYKH BIJPI3HSIOTHCS, HACaMIIepe/l, 32 MpeAMEToOM AociimpkeHHs. KoxkHa 3 Hux
BHUBYA€E: CBOIO OCOONHMBY CTOPOHY ab0 4acTHHY 00'€KTHBHOI peaIbHOCTI; crienupivHi
TUIBKU JUTS JaHOi HAYKHM 3aKOHHM 1 3aKOHOMIPHOCTI Ii€i peasbHOCTI; ocoOnuBi Gopmu
NPOSBY 1 MEXaHi3MH i1 IUX 3aKOHIB 1 3aKOHOMIPHOCTEH.

IIpeamer Gyab-sik0oi HAyKM — IIe HE IIPOCTO SKECh SBHIIE abo Mporec
00'€EKTUBHOTO CBITY, @ pe3yJIbTaT TEOPETUYHOTO a0CTparyBaHHs, 10 J03BOJISIE BUSIBUTH
Ti 3aKOHOMIPHOCTI BUHUKHEHHS, PO3BUTKY 1 QYHKI[IOHYBaHHSA TOCTiKYBaHOTO 00'€KTa,
10 € crenu(igHIMH came AJIS TaHOi HaYKH.

HaykoBa (HAayKOBO-IOCHITHA) MiSUIBHICTH — MisUIBHICTH, CIPSIMOBaHA Ha
OJIepXKaHHSA M 3aCTOCYBaHHS HOBHX 3HaHb, Y TOMY YHWCIHi: (yHIAMEHTAIbHI HAayKOBi
JOCIIJDKEHHSI — eKCIIepUMEHTajlbHa ab0 TEeOpeTHYHa isUIbHICTh, CHpPSMOBaHa Ha
OJIep>)KaHHsI HOBHUX 3HAaHb PO OCHOBHI 3aKOHOMIPHOCTI 1OOYI0BH, (DYHKILIOHYBaHHS i
PO3BUTKY JIIOJMHH, CYCHUIBCTBA, HABKOJIMIIHHOIO HPUPOJHOTO CEPEIOBHIIA;
MIPUKJIaJHI HAayKOBI JOCHIPKEHHS — JOCIHIJDKCHHS, CIPSIMOBaHI IIEpeBaXXHO Ha
3aCTOCYBaHHS HOBHX 3HaHb JUI MOCSTHEHHS MPAaKTUYHUX IJIed 1 BUPIMICHHS

KOHKPCTHUX 3aBdHb.
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3a CBO€IO CIIPSMOBAaHICTIO, 3a Oe3rmocepenHiM BiTHOUICHHSM 10 TPaKTHKA
OKpeMi HayKd TOAUISIOTH Ha ¢yHOaMeHTaIBbHI 1 TOpUKIAAHI. 3aBIAaHHIM
(hyHIaMEeHTAIbHUX HAYK € Mi3HAHHA 3aKOHIB, IO KEPYIOTh MOBEIIHKOIO i B3aEMO/II€I0
0a3sUCHUX CTPYKTYp MpPHUPOIH, CYyCHiIbcTBa I MucieHHsA. besmocepenus wmera
NPUKIaIHUX HAyK — 3acCTOCYBaHHS pe3yibTaTiB (yHIaMEHTAIbHUX HayK JUIs
BUPIIICHHS HE TUIbKYU Mi3HABAJIBHUX, aJle i COLiaIbHO-NPAKTUUHKUX npobiieM. Tomy TyT
KPHUTEPIEM YCIIIXY CIY)XUTh HE TUIBKM JOCATHEHHS ICTHHH, aje W Mipa 3a/J0BOJICHHS
COLIIAJIbHOTO 3aMOBJIeHHs. Ha CTHMKY NpUKIagHUX HAayK 1 NMPaKTUKH PO3BUBAETHCS
0co0JHBa 00IaCTh TOCIHIKEHb — PO3POOKH, 10 MEPEBOATh PE3YIBTATH NPHKIATHIX
HayK Y (OpPMY TEXHOJIOTIYHHX MPOLECIB, KOHCTPYKIIiH, IPOMUCIOBUX MaTepiaiiB i T.II.
[3, c.18; 5]

O0’€eKT, MpeaMeT i cucTeMa IOPUAMYHUX HAYK.

Omxe, Hayka — L€ CHUCTEMa JOCTOBIPHUX 3HAHb MPO OO0’ €KTHUBHI 3aKOHU
PO3BUTKY MPUPOJIH 1 CYCHIBCTBA, Ki Oy HAOyTI B XOIi PO3BUTKY IMBLII3AIlil.

IOpuanyna Hayka (IpaBO3HABCTBO, FOPHCIPYICHLISN) — 1€ CIeliaigi3oBaHa
rajgy3b HayKOBUX 3HaHb Yy cepi ryMaHITapHUX HayK, sSIka BHHUKJIA 1 PO3BHUBAETHCS
BHACITIIOK HAyKOBOI IisNTBHOCTI, IO CIPSMOBAaHA HA BHUBYCHHS IpaBa i Jep)kaBH B
TEOPETUYHOMY 1 TPHUKIAJAHOMY acleKkrax, IpaBoBUX (opMm opraHizamii i
(hyHKIIOHYBaHHS NIepXKaBH Ta CYCHUIbCTBA. FOpHIWYHY HayKy MOKHAa BHU3HAUHATH H
IHIIAMU CTIOCO0aMM, HAMPHUKIAL: SIK CHCTEMY 00’€KTHBOBAaHHX, COIIaIbHO 3HAYHMUX
3HaHb PO 3aKOHOMIPHOCTI MpaBa 1 AepxaBu (iepKaBHO-IIPABOBI 3aKOHOMIPHOCTI); SIK
ramy3b CIeLiaTbHUX CYCHUIFHUX 3HAaHb, y MEXax 1 3a TOMIOMOTOI0 SIKUX 3iHCHIOETHCS
TEOPETHYHO-ITPUKJIIAJHE OCBOEHHS JIep)KaBHO-TIPaBOBOI IHCHOCTI.

CouianpHe NPU3HAYEHHS, MiCLie Ta POJib IOPUIMYHOI HAyKW B CYCIIUIbCTBI,
TYMaHITapHUX HayKax Ta IpaBOBIH cHUCTeMi HaWOUIBII IMMOBHO i KOHKPETH30BAaHO
PO3KpHUBAIOTECS Yepe3 MOHSTTS Ta BUAM (QyHKIIN Hayku. 3aBAsSku (QyHKLIIM MOXKHA
NPOCTEKUTH LUIAXH PO3BUTKY CHCTEM HAyKOBO-IOPHIMYHUX 3HaHb, IX BIUIMB Ha

CHCTEMY COLIaJIbHHUX 3B'A3KiB, HAYKOBE 1 MPAKTUYHE 3HAYECHHS PE3yIbTaTiB HAyKOBHX
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JOCIIIKEHHS, 3aBJaHHS, SKi CTOSATH MEpeA IOPUAWYHOIO HAYKOI0. TakuM 4WHOM, B
pe3yabpTaTi BUBYCHHS QYHKIIH FOPUANIHOT HAYKH CTa€ OUIBIIT 3pO3YMLUTHM ii colliaNbHe
MIPU3HAYCHHS Ta MPAaKTHYHA [[IHHICTh, OKPECIIOIOTHCSI OCHOBHI HANPSIMKH BIUIMBY Ha
JIepKaBHO-TIPABOBY MIMCHICTH Ta Ha MpoIrec i MepeTBOPEHHS B XOIi COLialTbHOI
npakTuky. OpuanyHa Hayka 3A1HCHIOE SIK 3arajlbHOHAyKOBI (DYHKIIIT, 0 IPUTaMaHHI
Oynb-sKiii Hayli, Tak 1 crenialbHO-IOPUANYHI (YHKIIT, 5SKI € MPeporaTHBOI JIMIIE
FOPUCIIPYICHITII.

@yHKUii OPUINYHOI HAYKH — 1I€ OCHOBHI HalpsIMK 11 BIUIMBY Ha COLiaNbHI
SIBUIIA, HacCAaMIIepe/I, Ha TIPaBO 1 JIepKaBy, HA CYCIUIbHI BiTHOCHHU, Ha (OPMYBaHHS i
PO3BUTOK ocoOucTocTi. [0 3aranbHOHAYKOBHX (YHKIIH FOPUCHPYICHINI Hale)KaTh:
Mmi3HaBaNbHA QYHKIIIS; iHTepIpeTaniiiHa GyHKIIiS; TPOTHOCTHYHA (PYHKIIiS; eBPUCTHIHA
(yHKIIL, KOMYHIKaTWBHA (YHKIISA;, MpHUKIAAHA (QYHKINA, 1e0JoTiyHa (QYHKILIS;
BUXOBHa (QyHKIis. CrnenialbHO-IOpUANYHI (QYHKIIT PO3KPHBAIOTH Ti OCOOIMBOCTI
MPU3HAYCHHS IOPUIUIHUX HAYK, SKi OOYMOBJIECHI iX CIPSIMOBAHICTIO HA MOCIiKEHHS
JIep’KaBM Ta NpaBa SK OCOOJMBHMX COLIANBHMX SIBHII, II0 MAlOTh BJIACHY IPHUPOIY i
TEHACHIIIT PO3BUTKY, 30KpemMa: MPaBOOPIEHTYIOYA; IHCTpyMEHTaJIbHA
(mpakTuko3adesnedyroya) QyHKIIN; KpUTHUHO-eKcnepTHa (yHKIis [3, c. 19-20; 6]. 3a
IHIIUM TixxoxoM ceper; QyHKIIN IOpUINYHOI HAYKH BHPI3HIIOTHCS; iHTEpIIpeTaniita
(TOsICHeHHSI CYTHOCTI AEpXKaBHO-TIPABOBUX SBUIL, IPUYMH iX BUHUKHEHHS 1 3MiHH, iX
CTPYKTYpH, (QYHKIi Tomio); eBpuUCTHYHA (BIAKPUTTA i (QOpMYITIOBaHHS HEBIIOMHUX
paHilie Jiep»KaBHO-TIPABOBUX 3aKOHOMIPHOCTEW); IporHOoCTHYHAa abo  (yHKIIs
HayKoOBOTO TependadeHHs ((popMymioBaHHS TillOTE3, MPOTHO3IB PO3BUTKY JEPKABHO-
NPaBOBUX SIBHII); METONOJIOTYHA (BUKOPHCTaHHS MOJIOXKEHb FOPUIUYHOI HAYKH SIK
JOCIIIHUIBKUX IHCTPYMEHTIB); MPAaKTUKO-NIPUKIIaaHa (GopMynntoBaHHS peKOMEHAAIiH
10710 BIIOCKOHAJICHHS THX YU IHIIMX JIep>KaBHO-TIPABOBHX IHCTHTYTIB); 7I€0JIOT1YHO-
BUXOBHA (BIUIMB Ha ()OPMYBaHHS 1 PO3BUTOK IIPaBOBOi, MONITHYHOI i MOpaJIbHOL
CBIZOMOCTI, CBITOTJIAY i 3aTajbHOI KyJIBTYPH CYO €KTIB).

KoxHa Hayka Mae CBiif 00’€KT 1 mpeaMeT mociimpkeHHs. [ToHATTS 00’eKTa €
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mupmuM. O0’€KT MoXke OyTH 3aralnbHAM IS ALY HAYK, a IIpeaIMeT ONHi€l HAyKH HeE
MoO3Ke 30iraTucs 3 mpeameroM iHmoi. CriapHAN 00°€KT TOCITIKSHHS — IPaBo i IepKaBa
— OB ’SI3y€ B paMKaX €IMHOI IOPUANYHOI HAYKH CIeIiai30BaHi HAyKH, IO BXOAITH J0
il ckamy, KOXKHA 3 SKHX BOAHOYAC Ma€ CBiM BIACHUH mpeaMmeT mociimkeHHs. KoxkHa
HayKa Mae€ €IMHUA TpeaMeT JOCIHiKeHb, MNpOTe CKIAAAEThCS BPAXKECHHS, IO
IOPHUCTIPYACHIIIS Ma€ [1Ba MPEAMETH — ITPABO 1 Jep)kaBa, TOOTO [1Ba COLIaIbHUX SBHINA
JOCTaTHBO pI3HUX 3a CBOIMH BJIACTHBOCTSIMH. Taka HEOJHO3HAYHICTH IpenMera
IOPUCTIPYACHIIT 3HIMAETBCS, SKIIO YTOYHWUTH, IO JepXaBa IpelCTaBlieHa Y
CTPYKTYpi NpeaMeTa IpHINYHOI HayKH He SK LUTiCHE SIBUILEC, a TITbKH TUMU CBOIMH
CTOpPOHAMH, SIKi IMOB'S3aHi 3 MPABOM 1 € IO CYTi IMPaBOBUMH (OpPMaMH OpraHizarii
i ¢yHKIiOHYBaHHS AepkaBu. IOpuanyHa Hayka CKIAMAETHCA 13 CYKYITHOCTI OKPEMHUX
FOPUANYHAX TUCHUTUTIH (FOPUANYHHUX HAYK), KOJKHA 3 SKIX BUBYAE CBOI IIEBHI aCIIeKTH,
CTOpPOHH, MPOOJIEMH TpaBa i IepKaBu.

OpuauyHa HaykoBa IMCHMILIIHA — II€¢ BHJ HAYKOBOI MJiSUTBHOCTI, B
pe3ynbrari  sIKOi (DOPMYEThCSI CHCTEMa HAyKOBHX 3HaHb, OCOOJMBOCTI SIKMX
BU3HAYAIOTHCSl TMPEIMETOM 1 METOOJIOTIEI0 MPOBEACHUX HOCIHIKEeHb, a TaKOX
TOJIOBHMM TIPH3HAYCHHAM 1 (OpMaMd BHKOPHCTaHHS OTPHMAaHUX HayKOBUX
pe3ynbrariB. HeoOXiqHO MiAKpecHuTH, MO Pi3HOMAHITHICTH IOPUIMYHHAX IUCLUILIIH
iCHy€ B €IMHOMY IIOMY — IOPHIUYHIN HAyIli (TOOTO, KOKHA IOpUANYHA AUCIUILTIHA
— I1e OKPEMHIA, BiTHOCHO CAMOCTIHHUH €1eMEHT CTPYKTYPH €IUHOI IOPHINIHOI HAYKH).
KoskHa ropuinyHa HayKoBa JAMCHMILIIHA BUBYAE MPEIMET IOPHUCIIPYACHINT HE B3arali,
a e Horo okpemi CTOpoHH abo cepw, 30KpeMa IIeBHI BUAN CYCIIUIFHIX BiTHOCHH Ta
npaBoBi (opmu ii perymsuii. BiactuBa ropuamuHiii Haymi crpykrypa — 1e ¢opma
(nopsimox) OynoBu, opranizamii i (QyHKUIOHYBaHHS IOPUAMYHOIO  TEOPETHYHOTO
3HaHHA Yy BUTJBIII OKPEMHX HAyKOBUX JMCLMIUIIH y paMKaxX €IWHOI FOPUINYHOI
HaykH. [CHYIOTh pi3HOMaHITHI Kiacu}ikaiii FOpuIMIHAX JUCIHUILTIH.

3BHUaiiHO B cHCTEMi MOPHUAWYHOI HAyKW TPHAHATO BUAUIATH Taki TpHU

rpynu (BUAM) IOPUIMYHUX HAYKOBUX IUCLHUIUIIH: IOPUAMYHI HAYKH TEOPETHYHOTO i
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ictopuyHOTO TpoiFo (Teopist paBa i JepKaBH, iCTOPIS TOJMITHYHHX 1 IIPABOBUX
BUYECHb, 3arajJlbHa iCTOpis IpaBa i AepkaBW, iCTOPis HpaBa 1 JAepXKaBH YKpaiHwm,
¢inocodis mpasa, coriooris mpasa i iH.); ramy3eBi 800 HOpMaTHBHI IOPUANYHI HAYKH
(KOHCTHUTYIIIfHE TPaBO, aIMIHICTpaTHBHE NIpaBO, IMUBUIBHE WPaBO, IMBUIBHO-
npolecyajibHe MpaBo, KpUMiHaJbHE TIPaBO, KPUMIHAIBHO-TIPOLECYalbHE IIPaBo,
TPylIOBE IIpaBoO, CiMeiHe NpaBo, MiANPUEMHUIIBKE  MPaBO, EKOJOriYHE IIpaBo,
MDKHapOJHE TpaBo W iH.); creniainbHi a0 MPUKIAAHI IOpUINYHI Haykd (TpaBoBa
CTAaTHCTHKA, KPUMIHATICTHKA, KPUMIHOJIOTISI, Cy/l0Ba MEIMLMHA, CyJ0Ba IICUXiaTpis,
OTIepPaTHBHO-TIONTYKOBA JisSUTBHICTH 1 1H.).

3a 111e OZHUM MiIXO0IOM CTPYKTYPY UM CHUCTEMY IOPHCHPYACHLIT CKIIATA0Th
Taki IOPUINYHI HayKH: iICTOPUKO-TEOPETUYHI HAYKH (Teopis mpasa i Aep)kaBH, iCTOpis
JIepKaBH 1 TIpaBa, iCTOpis BYEHHS MpoO JAepkaBy 1 mpaBo, (imocodis mpasa i
COLIOJIOTIST TpaBa i 1H.); HAYKH YIPaBJIIHCHKOTO LHUKIY (KOHCTHTYLIHHE IpaBo,
TEOopis YIpaBIiHHSI, aJAMiHICTpaTUBHE MPaBO ¥ iH.); NMUBUIICTHYHI Haykd (IUBLIbHE
MpaBo, LMBUILBHUK Ipouec, apOiTpaXHMH mpolec, ciMeiiHe MpaBo Ta iH.);
KPUMIiHAJICTUUHI HaykH (KpUMiHaJbHE NPaBO, KPUMIHAIBHHH IPOLIEC, BUIPABHO-
TPYAOBE MPaBO ¥ iH.); MPUKIAJAHI HAyKW (CyZOoBa MEAWIMHA, CYAOBa ICHXOJOTi,
CyzoBa Oyxrajirepis # iH.).

[Hmi mocHimHWKM 3aJeXHO Bim Oe3MmocepeHhOro IMpeaMeTa TOCHiIHKSHHS
IOPUAMYHI HAayKH TOAUIMIOTE HA II'ATh TPYI: 3arallbHOTEOPETHYHI (TEOpPETHKO-
iCTOpuuHI) — Teopis JepkaBu 1 HpaBa, ICTOpis Aep)kaBW i mpaBa YKpaiHu, icropis
JepKaBH 1 TpaBa 3apyODKHUX KpaiH, ICTOpif TONITHYHUX 1 TPAaBOBUX YUCHB,
¢inocodis mnpaBa, COLIOJIOTis Mpasa, IOPUIUYHA JCOHTONIOTIS Ta iH.; rajay3eBl Ta
MbKrany3eBi (KOHCTUTYIIIMHE, LMBUIbHE, KPUMiHAIbHE, aMIHICTpaTHBHE, (hiHAHCOBE,
TPYZIOBE, TOCHOAAPCHKE, EKOJIOTiYHE, IpolecyalbHe, Ta iH.); crenialbHO-IPUKIaIH]
(mpuknamHi) — KPUMIHATICTHKA, KPUMIHOJIOTIS, CyJ0Ba MEJUIINHA, CyI0Ba IICUXiaTpis,
CyIOBa CTaTHCTHKA Ta iH.; MDKHAPOIHO-TIPAaBOBI (MDKHApOOHE IyOJidHE TMIPaBo,

MDKHapOJHE MpPHUBaTHE MPaBO, €BPONEHChKE MPaBo); MOPIBHSIbHE MPABO3HABCTBO i
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HayKH PO CyJacHi iHO3eMHI JiepKaBH i IPaBOBi CHCTEMH.

Krnacudikamist ropuangHUX AUCIUILTIH MOXE 3IIHCHIOBATUCS 3a KPHUTEPiEM
€IHOCTI 1 BIAMIHHOCTEH BHYTPIIIHHOTO-30BHIIIHROTO: FOPHINYHI AUCIUIUIIHU
BHYTpIIIHROTO a00 HamioHaNbHOrO TpaBa (iCTOpis Aep)kaBW 1 mpaBa YKpaiHu,
KOHCTHTYIifiHe TNpaBo YKpaiHW, KpUMiHAJIbHE MpaBo YKpaiHU 1 T.I.); FOPUIMYHI
JUCUUIUTIHA  1HO3eMHOro mpapa (iCTOpisi NiepkaBu 1 IpaBa 3aKOPJOHHHUX KpaiH,
KOHCTHTYIIii{HE MPaBO 3aKOPAOHHUX KpaiH, aIMIHICTpaTHBHE ITPAaBO 3aKOPJOHHHUX KpaiH
i T.1.); IOPUANYHI JAUCHMIUIIHK TOPIBHSJIBHOTO MpaBa (MOpIBHSUIbHE KOHCTUTYLIHHE
MpaBo, TMOPIBHAIIBHE aMiHICTPaTUBHE TIIPaBO, MOPIBHAIBHE TPYAOBE TPaABO i T.X.);
OPUANYHI  JUCHUILUIIHA ~ MDKHApOJHOTO  TpaBa,  MDKICpXaBHHX 00'€IHAHB
(MbxHaponmHe myONliYHE TpaBO, MDKXHAPOJHE NPHBATHE MPaBO, MPaBO €BPOMEHCHKOL
Corozy i T.1.) [7; 3, c. 21]. Ilpuknamom odimiitHoi kmacudikaimii OPUANIHAX HAYKOBUX
JUCIHIUTIH TIEPETiK HAyKOBUX CICIIAJbHOCTEH 3a SIKUMH IPOBOAUTHCS IIATOTOBKA
HayKoOBO-TieAaroriyHux  kaapiB. CydacHUH CTaH PO3BUTKY CTPYKTYPU IOPUIUYHOL
HaYKH KpiM IoJaIbInoi JudepeHiianii IopuIuYHIX TUCUUILTIH (HaIpHUKIIal, BUIIICHHS
TaKMX HAYKOBUX IUCLUILIH sK (iocodis i comioyoris mnpasa), XapakTepH3yeThes iX
IHTerpali€ero, B3a€MONPOHUKHEHHSAM, KOHICHTPALIE€I0 HABKOJO IIEBHUX JEp)KaBHO-
MIPaBOBHUX MPOOJEM, CTBOPEHHSIM MDKIUCHUIUIIHADHUX HAYKOBHX KOMIUIEKCIB, IO
BiJNIOBiJa€ 3arajJbHUM TCHICHIIISIM PO3BUTKY CYCIIIHCTBA 1 HAYKH B3aralli.

OTxe, IOPUCTIPYACHIIIS € JOCTaTHBO PO3TATYKECHOI 1 Au(epeHIIiiioBaHOO
CHCTEMOI) HAyKOBUX 3HaHb, BUAIB 1 ¢opM HaykoBoi amismbHOcTi. Koxkna ii
CTPYKTypHa 4yacThHa 0OyMOBJIEHA MOTpeOaMu Mi3HABANBHOI i MPAKTHYHOI NPaBOBOI
JUSUTBHOCTI 1 BiOMBae OaraToacrekTHE i 0araToIiIbOBE MPU3HAYCHHS IOPUCIIPYACHIIIT
SK HayKU. 3MICT FOPHUCIPYIEHLIT CKJIAJaTh Taki OJOKM HAayKOBHX FOPHIUYHHX
3HaHb: (yHIaMEHTAIbHI TECOPETHYHI i1 iCTOPHYHI OCHOBH I0PUCTIPYACHIIIT; METOIOJIOT 1S
opHCHpyIeHnil (mapagurMyu, METOJOJOTIYHI IMiXOH, METOAW TMOOYJIOBH HAyKOBHX
3HaHb, TCOPETUYHUX 1 EMIIPUYHHUX JOCITIHKECHB); CHCTEMH HAYKOBUX HOPUIMIHIX

3HaHb Tally3¢BOTO 1 MPOOIEMHOTO XapakTepy (Teopis MPaBOMOPYIIEHb, TEOpPis
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MIPaBOOXOPOHHOI MisSUTBHOCTI, HAYKH IUBUIEHOTO, aIMIHICTPATHBHOTO, KPHUMIHAIBEHOTO
npaBa Ta iH.); CHCTEeMH HAayKOBUX 3HaHb MPUKIATHOTO XapakTepy, IO BiIOHBAIOTH
TOPAAOK, (GOpMHU, METOIN, TPUHOMH, 3acO0M PIZHOMAHITHUX BHJIB IIPAaBOBOI, 30KpeMa,
OPUANYHOI TiSTTBHOCTI.

3a {HIIMMHU O3HAKaMH B CHUCTEMI IOpPUANYHOI HayKH (FOPHCHPY/CHIIT) MOXXHA
BUJIJIUTH TaKi eJeMeHTH: 3a (OPMOI0 BiIOOpakKEHHS JIepKaBHO-TIPABOBUX SIBUIL —
CY/DKEHHSI TIpO MHHYJI, TeNepiliHi, MaiOyTHI (IporHo3oBaHi) (akTH gep>kaBHO-
MIPaBOBOI NIHCHOCTI; ySBJIEHHsSI IpO JEPXKaBHO-TIPABOBI SIBUIA; JIep)KaBHO-TIPaBOBI
KaTeropii i MOHSTTS; AeP:KaBHO-TIPABOBI KOHIICHIIIT 1 TeOpii; 3aJIeKHO BiJf KOHKPETHOTO
eNeMEeHTa MpeAMeTa JOCHIIKEHHS — BYCHHS IIPO NpaBoO, BYCHHS MPO IPaBOBE
peryIroBaHH, BYSHHS IIPO JIEPXKaBY, BUSHHS PO MTPABOCBIIOMICTD Ta iH.; 3aJI€KHO Bif
aclieKTa BHBYCHHS  JICP)KaBHO-TIPABOBUX SBHUI — OHTOJOTIS IIpaBa 1 JepiKaBU
(BMBYEHHS iX ICHYBaHHs SIK pealbHUX (DEHOMEHIB y «cTaTHLi»); (inocodis mpasa i
Jiep>kaBu (BUCHHS MO 1X HEOOXiMHICTh, MPU3HAYEHHS IS JIIOAWHHU 1 CYCIIJIBCTBA,
Miclle B COLIOKYJIBTYpHIM cHCTeMi); akcioyioriss mpaBa i1 AepkaBH (BYECHHS IO
3HAYMMICTh, IIHHICTh WX SIBHII JUII OCOOM 1 CYCHUIBCTBA), COLIIOJIOTIS TpaBa i
IepxkaBu  (3HaHHA TIPO  «OUHAMIKY», MEXaHI3M 1  COLIaNbHI pe3yJIbTaTH
(YyHKIIOHYBaHHS JepKaBH 1 IIpaBa); THOCEOJIOTIS NpaBa 1 JiepkaBU (3HAHHSA PO
METOIOJIOTIIO 1 METOAHKY OCTI/KEHHS JIep)KaBHO-TIPAaBOBHX SBWII); 3a
THOCEOJIOTIYHIM (Ii3HAaBaTBFHUM) CTaTycOM — (haKTOJIOTiYHA abo eMITipHYHa YacTHHA
HayKH (3HaHHS IPO JEPKaBHO-NIPAaBOBI (aKTH); TEOpPETHYHA 4YacTHHA (Kareropii,
MOHATTS, KOHIENINi, Teopil Mep>KaBHO-TPABOBHUX SBHWII); MpPaKTHYHA YacTHHA
(pexoMeHalii 1010 BAOCKOHAICHHS JICPYKAaBH 1 IPaBa, IPaBOBOTO PETYJIIOBAHHS).

3MICT CHCTEM HAayKOBHX 3HaHb, y T. Y. IOPUIMYHUX, CKIIQJAIOTh Teopii,
HAyKOBI 3aKOHH, IIOCTYJATH Ta aKCiOMH, MPOOJIEMH, TOTE3H, METOIH, TIOHATTS Ta
kareropii, HaykoBi ¢aktu. Teopii (HOKTpMHHM, KOHUeNUii, BYEHHS) — KOMIUIEKCH
TIOTJISINIB, YSABJIICHD, ifed, SKi CHpsSMOBaHI Ha Mi3HAHHS IEBHUX SBUII i IPOIECIB;

¢opma opramizamii HayKOBOTO 3HaHHS, sKa Ja€ IUIICHE YABICHHA MO0
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3aKOHOMIPHOCTEH Ta CYTHICHHX 3B's3KiB 1meBHOI cepu niticaocti. HaykoBi 3akoHun —
e CyTITeBI 3B'I3KM a00 BITHOIICHHS, M0 XapaKTEPH3YIOTHCS 3arajbHICTIO,
HEOOXITHICTIO 1 TOBTOPIOBAJIBHICTIO 32 JaHWX YMOB. HayKoBi 3aKOHH FOpHCTIPYICHIIT
BIITBOPIOIOTh ICTOTHI 1 HEOOXiAHI 3B'SI3KM (BIOHOIIEHHS) TPABOBHUX SBHUII i
NpaBOBUX MpOLECIB B iX coliaibHid 00yMOBIeHOCTI. BOHU MOAIISIOTECS: 32 YacoM
Jil — Ha TMOCTiHI (YMHHI Ha BCIX eTamax pPO3BUTKY JEPXKABHO-NIPABOBUX CHUCTEM) i
TUMYacoBi (YMHHI Ha OKPEMHX €Talax); 3a CTYNEHEM CIIJIBHOCTI — Ha 3arajibHi
(XapakTepu3yroTh PO3BHUTOK JIEp)KaBHO-TIPAaBOBHX CHUCTEM B LLUIOMY) 1 crenudiuni
(BM3HAYAIOTh PO3BUTOK iX OKPEMHX ENIEMEHTIB); 32 CcHOCOOOM IX TpOsSBY — Ha
MUHAMIYHI (BH3HAYAIOTh HAIMPSIMOK, YMHHUKHA 1 GOPMH 3MIH Yy JepKaBHO-TIPABOBHX
cucreMax, (iKCylOTh )KOPCTKUH, OJHO3HAUYHUH 3B'I30K MK ITOCIIZOBHICTIO MOAIA y
KOHKPETHMX yMOBAax) i CTaTHCTHUYHI a00 CTOXacTHYHI (BiIOWBAIOTH TCHICHINI IMpH
30epiraHHi  CTaOUIBHOCTI NEBHUX JIeP)KaBHO-IPABOBHX CUCTEM, OOYMOBIIOIOTh
3B'I30K SIBHII[ i TPOIECIB HE JKOPCTKO, a 3 BU3HAYCHHUM CTYIIEHEM HMOBIPHOCTI); 3a
¢opmoro O0OyMOBIICHHSI — Ha NPUYMHHI ((PIKCYIOTH CYBOpO JETEPMIHOBaHI 3B'SA3KH
PO3BUTKY IpaBOBUX SBHUII) 1  (yHKUiOHAIBHI (BiNOMBAIOTH EMITIPUYHI B3a€EMHI
3aJICKHOCTI MiXK ITPABOBUMH SBUIIIAMH ); 33 (POPMOIO 3B'I3KIB MiXK TPABOBUMH SBUIIIAMHU
Ha HAYKOBI 3aKOHM, IO BiAOWBAIOTh HE3MIHHICTH IIMX 3B'A3KIB UM TCHJCHIIII PO3BUTKY,
a00 BCTaHOBIIOIOTh (YHKIIOHATBHY 3aJEKHICTh UM (IKCYIOTh NMPUYMHHAN 3B'S30K.
IocTyaaTu Ta akcioMu — BUXi/HI, He3amepeyHi NOI0KeHHS HAYKOBHX TEOPiH, AKi Tpu
aKcioMaTuuHii abo NenyKTUBHIKM 1MoOYyI0BI TEOpil MPUIIMAIOThCS 3a ICTUHHI, 13 IKHUX
BUBOJATHCS, 32 NPUHHATAMHU y HHUX IPaBUJIaMHU BUBOY, BCi iHIII ITOJIOKEHHS (OCHOBHI
abcrpakiii). ICTHHHICT aKCIOM 1 TIOCTYJIATIB JIOBOAMTHCS HE B MEXaxX JaHUX TEopiii, a
B iHIMX Teopisix. HaykoBa mpobjema — 1ie cy0'eKTHBHE YSBJICHHS O0'€KTHBHOI
JUACHOCTI TOCIITHUKOM, BUJI 3HAHHS, IKC BUSBIISIE MCKI HG3HAHHS. Y I[bOMY PO3yMiHHI
HayKoBa TIpoOJieMa € «3HaHHS NpO He3HaHHs». OCKUIBKM MOCTaHOBKa HAayKOBOI
npoOJeMH TPHIYCKAaE OKPECICHHS He TUTBKM MEX JNOCATHYTOrO 3HAHHS, aje 1 Mex

HE3HaHHJ, THX HEBIMOMHUX 1 HE3'SICOBaHMX CTOPIH JOCITI[KYBaHOTO O00'€KTa, ¥y
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pe3ynpTaTi BHBUSHHS SKMX Oyae OTpUMaHE HOBE 3HAHHS, TOMY B caMmiil mpoOiemi,
SIKIIO BOHA MPABHJIBHO MOCTaBIIeHA i chopMyIboBaHa, 3HAXOAUTECS 1 OKpecieHa chepa
MOJKJIMBHX HAayKOBUX BiATIOBifeH, BapiaHTH ii moTeHIiiHOTO BUpimeHHs. I'imore3a —
Lle HayKOBE NPUITYLIEHHS, BUCYHYTE [UIS MOSACHEHHS OyIb-SKUX SBHUIL, IIPOLECIB a0o
NPUYMH, SIKI 3yMOBIIOIOTH TMEBHUN Hacmigok. Merom — 1 cmoci® BimOWTTS i
BIATBOPEHHS B MHMCJICHHI JOCIIIKYBaHOTO MpEAMETa. 3aCTOCYBaHHS HAyKOBO
OOTPYHTOBaHMX METO/IIB € BXKIIMBOIO YMOBOIO OJICP)KaHHS HOBHX ICTHHHHX HAyKOBHX
3HaHb. [ 0JIOBHUMU efleMEeHTaMH METOJy €: NPUHIMIIH, NIpaBuiIa, NPUHOMH, CIIOCOOH i
3acobu. IIpaBoBi HaykoBi MOHATTA — 1€ 3MICTOBHI, NPEIMETHI YSBICHHS, IO
BIITBOPIOIOTH Y MUCIICHHI (iJealbHO) 00'€KTUBHY CYTh peallbHUX IPOIECIiB MPABOBOT
IiHCHOCTI 1 BiTHOIIIEHB, IO ICHYIOTH y Hilf, BHPaXXKalOTh CIIEIU(IYHY IIPaBOBY SKICHY
BH3HAYCHICTh JaHWX TpoleciB i sBuml. [IpaBoBi kaTeropii — 1ie rpaHnYHi 3a piBHEM
y3arajbHeHHs, (yHIAMEHTalbHI aOCTpaKTHI TMOHSATTS Teopii NpaBO3HABCTBA.
IloHsTIHHUI anmapaT MPaBO3HABCTBA (CYKYIHICTH IOHSTH IIPABO3HABCTBA) € 3aCO00M
oprasizauii iCHyIoYUMX 3HaHb. BiH BHKOHYye He TUIBbKM JIOTi4HY, Ii3HABAIbHY, aje i
CBITOIIAAHY (DYHKI[IFO, TOMY III0 JJA€ MOXJIUBICTh MUCIIUTH TMPABHIBHO MPH BUPIIICHHI
mpaBoBux TpoOieM. [IpoTe mi MOHATTS 1 KaTeropii, B3sATI OKpeMo, HE CKIAJa0Th aHi
Teopii, aHi Hayku, 00 cami Mo cobi He BOJOAIIOTH JOCTaTHHOIO JJOKA30BOIO CHIIOIO:
00'eKTHBHa KOHKpPETHAa ICTHHA [OCATA€ThCS TOMI, KONW TOHATTA 1 Kareropii
MIPaBO3HABCTBA TIPEACTABICHI y CHCTEMi, TOOTO € B3a€EMO3AIECKHUMH 1 CKIIATAIOTh
HAYKOBY CHCTEMY 3HaHb (Teopiro, KoHLenio). HaykoBi akTu € CyKymHICTIO HAYKOBHX
omuciB (parMeHTiB (ckimamoBux) o0'ekra pocmikeHHA. [lin HaykoBuM (akToMm
PO3yMiIOTh MEBHY (HOpMY 3HAHHS, OUIBII-MEHII JIOTIYHO 00poOIieHHH (akT, TOOTO Ty
CTOpPOHY a00 YacTUHY MIHCHOCTI, IO HepeTBOpHJacs Ha 00'€KT MOCIIMKCHHS i
yTOYHEHa Cy0'€KTOM ITi3HAHHS 3a JIONMOMOIOI0 3ac00iB BUMIpY, onucy 1 iH. HaykoBuii
¢dakT — me BimoOpakeHa y BHCIIOBIIOBaHHI peaibHICTh. Bazarami, Oyap-mo crae
HayKOBHAM (PaKTOM JHIE TOIi, KOJIW BOHO 3adikcoBaHE TUM ab0 IHIINM HPUHHITAM

y [aHii Haymi cmoco0oM (MIPOTOKOJNBEHUM 3aliC y BHUTIIALI BHCIOBIIOBaHb a0o0
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dopmyi, hororpadis, rupposwit 3amuc Toio) [8; 3, ¢. 23-24].

IoHATTH i BUAU HAYKOBHX JIOCTiT:KeHbD.

®opmoro 3miMCHEHHS pPO3BUTKY HAyKH € HAyKOBE JOCIHiIKEHHS, TOOTO
[TIECHPSAMOBAHE BHBUYEHHS 3a JIOIOMOTOI0 HAYKOBHX METOJIB II€BHUX SIBHII i
NpOLIECiB, aHadi3 BIUIMBY Ha HUX PI3HUX (DAKTOpiB, a TaKOX BUBYECHHS B3a€MOJIi
MDK SIBUIAMH 3 METOI0 OTPHUMAHHS MEPEKOHJIMBO JIOBEACHHUX 1 KOPUCHHUX [UISi HAYKH
1 TpakTHKW pinieHb. BoHO XapakTepu3yeTbcs 0O0'€KTHUBHICTIO, BiJTBOPIOBaHICTIO,
JIOKa30BICTIO 1 TOYHICTIO. Pe3ynbTaT HAyKOBHX JIOCITI/PKEHb THUM Kpallli, YM BUILUHA
HayKOBWH piBEHb BHCHOBKIB, Yy3arajJbHEHb, YHUM BHIIA iX JOCTOBIpHICTh Ta
e(peKTUBHICTE. MeT0I0 HAYKOBOTO JOCTiIzKeHHS € BceOiuHe, 00'€KTUBHE 1 TPYHTOBHE
BUBYCHHS SBUIIN, NPOIECIB, iX XapaKTEepUCTHK, 3B'I3KIB Ha IIiJICTaBi po3poOIeHUX ¥
HayIli IPUHIMUIIB 1 METOMIB Mi3HAHHS, a TAKOXX OTPUMAaHHS KOPUCHHUX UISA MisIIBHOCTI
JIONMHKA PE3yJbTaTiB, YNPOBA/PKEHHS 1X y BUPOOHHMLITBO MAJsl MiABUINEHHS HOro
e(heKTUBHOCTI.

3a HiIbOBUM NPU3HAYEHHSIM HaYKOBI JOCIIIIPKEHHS IPUHHSATO TOAIISATH Ha Taki
JBa BHOM: (QyHOAMEHTalbHI  (TeopeTwuHi); npukiagHi. @OyHIaMeHTAJbHI
(TeopeTnyHi) HAyKOBi nocaigKeHHsI (TOOTO, OCHOBHI, T'OJIOBHi) CIPSMOBaHI Ha
MMi3HAHHS 3aKOHIB, IIO YIPABJSIOTH ITOBEIIHKOIO 1 B3aEMOJIEI0 OA3UCHUX CTPYKTYP
OPUPOAM,  CYCIUIBCTBA, JIIOAMHH. 30KpeMa, BBAXKAETHCS, MO  PO3BHUTOK
MPHUPOJO3HABCTBA Ta CYYaCHOI TEXHIKM 3HAYHOIO MIPOIO 3aJIeKUTh BiJl MPOTPECy B
rajxy3sx (yHZaMEHTaJbHUX HAyK — MareMaTHKH 1 TeopeTH4yHol (isuku. Y ramysi
IOPHUCTIPYACHIIIT (PyHIaMEeHTaTBHUHN XapaKTep Ma€e Teopis AepkasH i1 mpasa. Ilpuxaaaui
HAYKOBi /IOCJII>KEHHsI — HayKOBa i HAyKOBO-TEXHIYHa JiSUIbHICTb, CHpPSMOBaHa Ha
BUKOPHCTaHHS  pe3yJbTaTiB  (YHIAMEHTAJIbHUX JIOCHI/DKEHb Ui  BUPILICHHS
NPaKTUYHMUX 3aBJaHb, HA OCHOBI SIKMX PO3pOOJISAIOTHCS HOBE OOJIQJHAHHS, CIIOCOOH
oprasizanii BApOOHUIITBA, TEXHOJIOTI4HI POIIECH, CIIOCOOHU AisUTBHOCTI TOIIO, 3 METOIO
OTpPUMaHHS 0e3MOoCepeHFOT0 EKOHOMIYHOTO YH COINaIFHOTO e(eKTy B KOHKPETHHX

cepax KUTTA CycHmiabcTBa. [IpWKIamHi AOCHTIIKEHHS MiIIAfOThCs TUIAHYBAaHHIO, a
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(yHDaMeHTalbHI pe3yibTaTH IUIAaHYBaTH CKiamHo. KpiM Toro, mpukiIaaHi po3poOku
MOXYTh OyTH BIIPOBAPKEHI B IPOMHCIOBICTh 1 NPHHOCHTH EKOHOMIYHHH e(eKT.
OyHmaMeHTaIbHI pe3ynbTaTH Oe3mocepenHsoro  mpuOyTKy HE HeCyTh, a ix
BHUKOPHCTaHHS MOXKE TPUBATH AECATIIITTAMU. [IpoBeeHHSI HAYKOBOTO JOCIIKEHHS
Mae IiJIeCIpIMOBaHUN XapaKTep, SIKU XapaKTepU3yeThCsl 3a JIOMOMOTOK TOHSTH
«00'eKT» 1 «IpeaMeT» AOCHTIHKSHHS.

O0'ekTOM JOCHINKeHHS MPUWHATO HA3MBATH Te, HAa IO CHPSMOBaHA
Mi3HaBaJbHA JiSUTBHICTE  jocmigauka. lle mpomec abo siBHIE, SKE MOPOIKYE
MpoOJIeMHY CHTYyaIlifo i oOpaHe i gochimkeHHs. IIpegMeTroM XOCTiT:KeHHS €
JIOCITIKYBaHI 3 TEBHOIO METOIO BIACTUBOCTI, XapaKTepHi s 00'ekTa Mi3HAHHA i
Taki, IO CTaHOBJATH Ii3HaBaJbHUKN iHTepec. OOpaHHA TMpeaMeTa IIONATaeE y
BHOKPEMJICHHI TI€BHHX HAWCYTTEBIMMX [UII BUBYEHHSA 0O0paHOi mpoOieMu
xapakrtepuctuk o0'ekra. [lix mpeaMeToM IOCHIIKEHHS pPO3YMIIOTH Te, IO
«3HAXOOMTHECS» B MeEXax 00'€KkTa 1 3aB)KOM CIHIBIIANAE 3 TEMOIO HOCHimKeHHS. OnnH
00'eKT MOYKe OyTH ITPEAMETOM PI3HUX JIOCHIPKEHb 1 HaBITh HAYKOBUX HampsMiB. O0'ekT
1 mpeaMeT JIOCIIPKEHHS, K KaTeropii HaAyKOBOIO IIPOIECY, CIIBBIIHOCATHCS MiX
CO0OI0 SIK 3arajibHe 1 YaCTKOBE. 3aJI€KHO BiJl CTYIEHS CKIAJHOCTI € MPOCTi 1 CKIIAIHI
00'eKTH HOCTIKeHHS. BiqMIHHICT MK HUIMH BH3HAYA€THCS KUTBKICTIO CJICMEHTIB Ta
BHJOM 3B'I3Ky MK HUMH. Hampukiam, mOpiBHSIHO IPOCTUM 00'€KTOM JOCIIIKEHHS B
MIPaBO3HABCTBI € OKPEMHH BHJ 3J0YHHIB, CKIAZHUM — €(DEeKTUBHICTH OOpOTHOM 3i
3no4nHHIcTIO. [IpaBuiibHUi BUOIp 00'ekTa BUBUEHHS HABKOJHMIIHBOTO MaTepiaibHOTO
CBITY BIANOBIAHO 1O METH [OCHIMKCHHS CIIPHS€ OOIPYHTOBAHOCTI pE3yIbTATIB
nocnimkenns [3; 3, ¢. 27].

[Mpouec ni3HaHHs BKIOYae B ceOe Hakonu4yeHHs! pakTiB. be3 cucremarusanii
Ta y3araJbHEHHs, 0€3 JIOTIYHOrO OCMHCIIOBaHHs (hakTiB HE MOXE ICHYBaTH >KOJHA
Hayka. @aKTH CTalOTh CKJIQJIOBOIO YAacTHHOI HAyKOBHX 3HaHb, SKIIO BOHH
BHCTYNAIOTh y CHCTEMaTH30BAaHOMY Yy3arajlbHEHOMY BHTJIAI. 3aBHAHHS JOCIITHUKA

MoJsiTae y BU3HAYeHHi aKkTOPiB, sSKi BIUIMBAIOTH HAa 00'€KT JOCIIIKEHHS, BinOopi i
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30CepeKeHH] yBarW HAa HAaWCYTTEBIMMX 3 HUX. Kpurepismu Bimbopy € Mera
JOCITIDKCHHST Ta KUIBKICHHWH pPiBeHb HaKONMMYCHHX (DaKTiB y IIbOMY Hampsmi. Bigbip
HalcyTTeBimmMX (hakTopiB, SKi BIIMBAIOTH Ha OO'€KT MOCHIIKEHHS, Ma€ BEJIHKE
MPaKTUYHE 3HAYCHHS, OCKUTPKM BIUIMBAa€ HAa CTYIIHBb JOCTOBIPHOCTI pe3yJbTaTiB
JOCIipKeHHs. SIKI10 Oyab-IK1Ui CYyTTEBHI (akTop HE BpaxOBaHO, TO BUCHOBKH, 3/100YTi
B pe3yJbTaTi JIOCITI/PKEHHS, MOXYTh OYTH IOMWJIKOBUMH, HEIOBHUMH a00 30BCIM
XHOHMMH. BusiBieHHs  cyTTeBHX  (DAaKTOpiB  TPOCTimIe, SIKIIO JOCIiKSHHS
IPYHTYIOTbCS Ha IPYHTOBHO OIIpallbOBaHiii Teopii. SIKio Teopis He aae BiIHOBiAL
Ha TIOCTaBJICHI 3allUTaHHS, TO BUKOPHUCTOBYIOTH TilTOTE3H, HAYKOBI ifei, copmoBaHi
B IIpOIlECi MONEeperHbOr0 BHBUYEHHS 00'ekTa mociipkeHHS. OT)Ke, YUM IIOBHIIIE
BPaxOBaHO BIUIMB CEPEIOBHINA Ha O00'€KT JOCTIHKEHHS, TUM TOYHIMIIMHU OyIyTh
pe3yapTaTH HAyKOBOTO JociimkeHHs. CepemoBuie — Ie Te, IO BIUIMBAE Ha 00'€KT
JOCTIIJDKEHHSL.

BimiOpaBi 00'ekT, BH3HAYMBIIK HpeAMeET i (aKTOpH, sIKi BILIMBAIOTH HA
NPUYMHHO-HACII/IKOBl pE3yJbTaTh CTaHy 00'€KkTa, BU3HAYalOTb HOro mapamMeTpH,
TOOTO IMOBHOTY BUBYEHHS BiJIIOBIIHO JI0 MocTaBieHol MeTu. HaykoBe mociimkeHHs
NOBMHHO TIPYHTYBAaTHCh Ha 3B'I3Ky Teopil 3 MpakTHKo. BaxiuBy pons y
HayKOBOMY JOCTIJDKCHHI  BIAIrparoTh Mi3HABAJbHI 3aBIAHHSA CMITIPHYHOTO 1
TEOPETHYHOTO XapakTepy. EmMmipuuHi 3aBIaHHSl BHPIIIYIOTECS 32  JOIIOMOTOIO
CIIOCTEPEKEHHS, EKCIICPIMEHTY, BUMIPIOBaHHs, onicyBaHHsA. TeopeTnuHi 3aBIaHHS
CIpPSMOBAaHI HAa BHUBYCHHS 1 BHSIBICHHS NPUYMH, 3BSI3KIB, 3aJICKHOCTCH, sKi
JIO3BOJISIFOTh BCTAHOBHUTH MOBEIIHKY 00'€KTa, BU3HAYNUTH 1 BUBYUTH HOTO CTPYKTYPY,
XapaKTEPUCTUKK HA OCHOBI PO3POOJCHUX Y HAyIli MPUHIMIIB 1 METOIB Mi3HAHHS.
Tyr mnepeBaxkac BUKOPHCTaHHS aKCIOMAaTHYHHX METOMIB, CHCTEMHOI0, CTPYKTYpHO-
(YHKIIOHAJIBHOTO aHaNi3y, MaTeMaTHYHOTO MOJENOBaHHA. Ha OCHOBI oTpuMmaHnX
3HaHb (POPMYJIIOIOTH 3aKOHH, PpO3POOJSAIOTHE TEOpifo, MEepeBipsAIOTh (GAaKTH TOLIO.
TeopernuHi Mi3HaBaNbHI 3aBIaHHS (OPMYIOTh TaKHM YHHOM, 100 MOKHa Oyio iX

TIePEBIPUTH EMITIPUIHO.
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HayxkoBi nocaimkeHHsi kJacuikylTh 3a pPi3HUMH 03HAKAMM: 32 BHIIOM
3BSI3Ky 3 CYCIIUTBPHUM BHUPOOHHUITBOM (TIONIMIICHHS OpraHi3alii Ipami, CTBOPCHHS
MaIlliH, KOHCTPYKIIH, TEOPETWYHI TYMaHITapHi TOCTIKEHHS TOIIO); 3a CTyIEHEM
BXXUINBOCTI JJIi HApOTHOTO TOCHOAApPCTBA (JOCHIIKEHHS, IO BHUKOHYIOTECA Ha
3aMOBJICHHSI MIHICTEpCTB, BIJIOMCTB, IHIIMX OpTaHiB BJI3JW Ta OpraHizauiil); 3a
JokepenamMu  (hiHaHCYBaHHS  (JOCHIJDKEHHS JIep>KOIO/DKETHI Ta TOCIZOTOBIpHI); 3a
4acoM po3poOKH (JIOCHIIPKEHHSI JOBrOCTPOKOBI Ta KOPOTKOCTpOKOBI). Tpaauiiiina
MoOJeb HAYKOBOTO Wi3HAHHS Tependadac pyxX I0 JIAHILIOXKKY: BCTAHOBJICHHS
EeMITIpUYHAX (aKTiB — MEPBHHHE EMITipHYHE y3aradbHEHHS — BHUSABJICHHS BiAXUIICHB
(akTiB BiI TpaBWJ — BHHAXIJ TEOPETUYHOI TillOTE3W 3 HOBOK apPTyYMCHTAIlI€I0 —
JOTIYHUN  BUCHOBOK (HEOYKIis) 3 TIMOTe3W BCiX (DakTIB CIIOCTEPEXKEHHS, IO €
MIepeBipKOrO Ha 11 iICTHHHICTS.

OTKe, MPOLIEC HAYKOBOTO MOCIIIKCHHS JOCTaTHRO TPUBAINH 1 CKIanHuil. Bin
NIOYMHAETBCA 3 BHHUKHEHHS i1ei, a 3aBepUIyeThCsl NOBEJCHHSM IIPABHIIBLHOCTI
rimores3u i CymkeHb. bylb-ske HayKoBe Ii3HaHHS, B TBOPYOrO 33JyMy [0
3aBEpILCHOI HAYKOBOI Ipalli, 3AIHCHIOEThCS 1HAUBIAyanbHO. CIUParoYuch Ha 3arajibHi
Ta CremiadbHI METOIU JOCIIIKECHHS, BUSHIH OTPUMYE BIIIIOBIIh HA T€, 3 YOTO MMOTPIOHO
PO3MOYMHATH JOCIIIKEHHS, K y3araJlbHUTH (aKTH 1 SIKUM IIISIXOM iTH 0 BUCHOBKIB.
[Ipu oMy HEOOXiTHUM € TOTPUMAHHS TaKMX PEKOMEHAALIN: HiY0ro HE CIpHAMaTH
3a ICTHHY, IIO HE € JOCTOBIPHHM 1 aKCiOMaTHYHHM; CKIIaJHI TUTAaHHS PO3IUIATH Ha
CTUIbKM YaCTHH, CKUIBKM IOTPIOHO JUIs BUpIIIEHHS  MPOOJEeMH;  IOYMHATH
JOCTIDKCHHST 3 HAaWMPOCTINIMX 1 HAM3py4YHIIIUX I I3HAHHSA pedel, MOCTYIIOBO
PYXaluuch 10 CKJIaJHHMX 1 BaXKHX; 3yNHHATHCh Ha BCIX IOIPOOHUISAX, Ha BCE
3BEpTaTH yBary, mo0 OyTH BIEBHEHMM, 1110 HI40ro He BumyieHo [9; 3, ¢. 29]. ¥ nayui
HEOCTaTHBO BCTAHOBUTH HOBUHM HayKoBWil (DakT, JOCHTH BaXJIMBO JaTH HOMY
TIOSICHEHHS 3 TO3MIIH HayKHW, MOKa3aTH HOTro 3arajbHOII3HABAILHE TeOpeTHYHE abo
MpaKTHYHE 3HAYCHHS, a TaKOoXX 3aBYaCHO Ieper0aduTH HEBiAOMi paHime HOBI

nponecyu Ta SBUIIA.
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HaykoBa po6oTa — 1e mepm 3a BCe UIiTKO CIUTAHOBaHA MisUTBHICTH. llpm
bOMY KOXXHMH BUCHHMH Ma€ MNpaBO Ha CBOIO TOUYKY 30py, IIOBHHEH MaTH CBOIO
IYMKY, 3 SKOI0 Oe3yMOBHO CIiJi paxyBaTHUCh. Hayka € CycHiNbHOIO 3a CBOIM
MOXO/KCHHSIM, PO3BUTKOM Ta BHKOPHCTAaHHAM. bynpb-fke HaykoBe BIIKPHUTTS €
3arajbHOI0 TIpalelo, CyMapHUM BIiITBOPEHHSIM JIFOJICHKHX YCIIXIiB y Ii3HaHHI CBITY.
OLiHIOBaHHSL PE3YJbTATIB AOCHIKEHHs (HOro eQeKkTUBHOCTI) 3MIHCHIOETHCS 32
TaKUMH  KPUTEPiIIMHU. SIKIIO OCHOBHOIO XapaKTEPHCTHKOIO  (DyHIaMEHTAIBHHUX
JOCHI/DKEHb € 1X TEOpeTMYHA aKTyalbHICTh, HOBHM3HA, KOHIENTYAIbHICTB,
JIOKa30BiCTh, IEPCIIEKTUBHICTB 1 MOXKIIMBICTh 3aIIPOBAKEHHS PE3YJIBTATIB Y MPAKTHKY,
TO TIPH PO3IIISAI NPUKIAJHMAX JIOCTIPKEHb CJiJ OLIHIOBATH B IMEpILy Yepry ix
MPaKTUYHY aKTyalbHICTh 1 3HAYMMICTh, MOXKIIHMBICTH 3aIIPOBAPKCHHS B IMPAKTHUKY,
e(EeKTUBHICTD pe3yNabTATIB. 3arajioM Ui HayKOBHX PO3POOOK LIHHOK € HOBHU3HA,
aKTyaJibHICTh 1 edekTuBHicTh. EKoHOMiYHA e(eKTHBHICTH XapaKTepH3YeThCS
BUPOXCHUMH Yy BapTiCHUX BHUMipax MOKa3HWKAMHU €KOHOMil JKMBOi Ta ypeueBIIOBaHOT
npati B CyCIiJIbHOMY BUPOOHHMLTBI, cdepi Mociyr, sKi OTPUMaHO BiJl BAKOPUCTaHHS
Pe3yJIbTaTiB HaAyKOBO-I0CITHOT pOOOTH Ta MOPIBHIHHS iX 3 BUTpPAaTaMHU Ha IPOBEJCHHS
nmociimkeHHs. HaykoBo-TexHiuHAa eQeKTHBHICTh XapakTepu3ye MPHUPICT HOBHUX
HAayKOBHMX 3HaHb, MNpPU3HAYEHUX IS IIOJAIBIIOTO PO3BUTKY HAyKH 1 TEXHIKH.
ConiajbHa e()eKTUBHICTH BUSBISETECSA B MiJBHINCHHI KUTTEBOTO PIBHA JIOACH, B
TOMY 9YHCII IX TIPaBOBOI 3aXHINEHOCTI, a TaKOX PO3BUTKY OXOPOHHU 3IOPOB'A,
KyJIbTypH, HAyKH 1 OCBITH, MOJIMIICHHI EKOJOTIYHUX yMOB Tomro. Ha3Baui Buau
e(eKTUBHOCTI HAYKOBO-IIOCTIAHUX pPOOIT B3a€MOIOB'SI3aHi 1 BIUIMBAIOTH OAWH Ha
onuoro. Crienudika BUIIOT IIKOJIM, OaraTorpaHHICTh i 6araroacnekTHicTb GopM poOoTH
CTaBJIATh OCOOJIMBI BUMOTH JIO OLIHKM e(EeKTHBHOCTI SK i1 IisUIBHOCTI B LIOMY,
TaK 1 HAyKOBUX JOCHIJUKEeHb. IIWTaHHS YCKJIAQIHIOETBCS THM, IO HEOOXIIHO
BU3HAYUTH HE JHIIe e(eKTHBHICTh HAYKOBO-IOCTIJHOT POOOTH, sIKa MPOBOJUTHCS
HaBYAJIbHUMH 3aKjIaJaMd, a i e(eKTHUBHICTh ii BIUIMBY Ha HaBYAIBHUI IpOIEC,

MiIBUIIECHHS SKOCTI MATOTOBKHA (PaxiBIliB, 3pOCTaHHS BHUKIANAIBKOI MalCTEPHOCTI
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HayKOBO-TIEAarOTIYHUX TPAmiBHUAKIB Tomo. [Ipy OmiHII e(peKTHBHOCTI HAyKOBO-
JMOCHIMHUX pOOIT ciig OpaTH [0 yBarm Bech KOMIUIEKC pOOIT, MOB'SI3aHUX 3
HayKOBOIO [iSUTBHICTIO BWIIOI IIKOJH: TPOBENEHHS CAMHUX TOCTIJDKECHB, MiATOTOBKY
JOKTOpiB 1 KaHAWJATIB HAyK, BUHAXIAHWIBKY 1 NATEHTHO-TINEH3IHHYy pobOoTy,
BUJIaBHUYY JISUTbHICTh, HAYKOBO-JIOCIIIZHY POOOTY CTY/IEHTIB.

Cain 3yNMHUTHCS Ha Tak 3BaHOMY MOHSTTI HayKOBOTO IMOTEHI[iJly BHIIOTO
HaBYAJIBHOTO 3aKJIaly, OCKUIBKM BiH BIJIrpa€ CyTTEBY pOJb B OpraHizallii HayKOBHX
JOCIIIZKEHB 1 B IOCATHEHHI KiHIIEBUX pe3ynbTariB. PiBeHb HaykoBoro notenuiany BH3
0araTo B YOMY 3QJICKHTh HE JIUILIE BiJ] HASBHOI CTPYKTYpH HayKOBO-IIENAroriqHUX
KaIpiB, HAYKOBO-iH(POPMAIIIITHOI i MaTepiaTbHO-TEXHIYHOT 3a0€3IEUCHOCTI 3aKIaTy, a
1 BiJ ONITUMAaJIFHOI OpTraHi3allii HayKOBOi CHCTEMH, BiJl IIECHpSIMOBAHOI B3a€EMOIl
Bcix ii ckiamoBux. IIpoOmeMa omiHKM e()eKTHBHOCTI HAyKOBOi MisIIBHOCTI Ma€ IBa
ACIIeKTH, OCKUIbKY BUIIMI HaBYAJIBHHUN 3aKiiall MOXKHA PO3MNIANATH SIK HaBYaJIbHO-
HayKOBUH TEeHTp. 3BifcH 1 JBa BUIM €(EKTUBHOCTI HAYKOBOi pOOOTH: eKOHOMiuHa
— BIIl YNPOBDKEHHS, HANpUKIai, Yy MiSUIGHICTh NPaBOOXOPOHHHX OpraHiB
pe3y/bTaTiB 3aBepIICHUX JIOCHIIPKeHb; KOTHITUBHA e(eKTHBHICTh (HIOUTO CYIyTHS,
a HacmpaBIi Mae IepIIOYeproBe 3HAYCHHS VIS MIiIBHLICHHS SKOCTI IiATOTOBKH
(axiBLiB), sIKa OTPUMYETHCS BiJl HAIlMCAHHS HOBHX IIJPYYHUKIB i HAYKOBUX cTarei,
YUTaHHS HOBMX KYypCiB JIKWiH, IIO IPYHTYIOTbCS HA HAyKOBHX NOCSTHEHHSAX B
HayKoOBili poOOTi, TpOBeICHHS KOH(MEpeHIill, ceMiHapiB, KypciB, IIHPOKOTO
3aJIy4eHHsI CTY/ICHTIB JI0 HAYKOBHX JIOCII/DKEHb. Yce Lie 1 XapakTepu3ye HayKOBUi
MOTEHIlaJl BHILOTO HABYAJIBHOTO 3aKJIaly, KU CTBOPIOETHCS B Pe3yJbTaTi HOro
OaraTorpaHHol AisUTbHOCTI. 3pO3yMijo, IO KUIbKICHO OI[IHUTH BIUIMB HayKd Ha
BIOCKOHAJICHHS] HABYAJILHOTO TMPOILECy 1 SKICTh MiArOTOBKHM (DaXiBI[B MPAKTUYHO
HEMOJKJIMBO.

Crieninika mpoBeeHHS] HAYKOBHX AociikeHs y BH3 mposiBiisieTbest He nntre
B TOMY, IO JUIA IIOTO IOTPIOHI CIEHiadbHO MiATOTOBIICHI KaJpH, CIeLialbHe Il

Ti€l YU 1HIIOI Taxy3i HayKd OOJIaHaHHS, OCOONHMBA CTATTS BUTPAT, & U y TOMY, SIKUM
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YHUHOM OYAyTh BHKOPHCTAHI KiHIIEBI PE3YIbTATH IIHX JOCHTIHKEHB 1 SKWI BOHH JaIyTh
edexr. Tomy edekTuBHICTH HaykoBoOi IisuibHOCTI BH3 HeoOXigHO posrisimaru came 3
WX MO3UILIH, BAXOAAYM 3 TOJOBHOTO 3aBNAHHSA BHINOI IIKONM — BIOCKOHAICHHS
MiATOTOBKHU BHCOKOKBali(ikoBaHuX (axiBmiB. JlocBix i mpakTHKa 3acBiI4yIOTh, IIIO
PO3LIMPEHHsT MacmTa0iB HAyKOBOI POOOTH y BHMIIMX HAaBYAIBHUX 3aKJajax CIIPHSE
TOMy, O MoJyioAi (haxiBi, SIKi NPUXOAATH B OpraHizamii Ta Ha MiIIPUEMCTBA i
MaroTh HOBI 3HAHHS, IUBUIIE PO3B'A3YIOTH IMPOOJIEMH MPAKTUYHOI MiSUTBHOCTI. Y
bOMY 1 IOJISITA€ OCHOBHA OCOOJIMBICTH OLIIHKM €(EKTHBHOCTI HAyKOBOI IisUIHOCTI
BHUIIOTO HABYAIBHOIO 3aKJady, IO 3a CBOIM 3MICTOM 1 TOJIOBHHM IPU3HAYCHHIM
OaraTo B 4YOMY BIiApI3HSETHCA BiJl HAYKOBO-JOCIITHOI pPOOOTH, SKa BENETHCSI B
HAayKOBO-IOCIITHAX IHCTUTYTaX Ta IHIINX HAYKOBHUX 3aKiaznax [7; 3, c. 31].

MeTopa0J10Tisl HAYKH: OHATTSA, PyHKIUil, CTPYKTYpa.

TepMiH «METOIONOTIS» Yy HayKO3HABCTBI BXKUBAIOTh y JIBOX OCHOBHHX
3HAYEHHSX: SIK CYKYIHICTh METOJIOJIOTIYHHUX 1 METOAWYHUX MPHHIINIIB, METOIIB,
npuiioMiB, IpaBuil, onepaii i opm o0y 10BH HAYKOBOTO 3HAHHS, 1110 3aCTOCOBYIOThCS
B TI€BHIIl HayIli; SIK BYEHHS PO METO/IM MI3HAHHS Ta MEPETBOPEHHS AIHCHOCTI.

3arajJoM MeTOZO0JIOTisi — II€ CHCTEMa METOMIB II3HAHHS 1 NPAaKTHYHOI
JISUTBHOCTI, @ TakoX BYEHHS PO L0 CUCTeMy. Buxonsum 3 IbOro BU3HAYEHHS:
METOOJIOTiSI HAayKOBOI MisUTBHOCTI — II€ CHCTeMa METONiB (TPWHIIMIIB, IPaBHI,
MpUHOMIB, cITOco0iB 1 3ac00iB) Mi3HAHHS 00'€KTIB 30BHIMIHBOTO CBIiTY Ta OpraHi3amii
(popmyBaHHs) cuCTEM HAayKOBHX 3HAHbB; METOOJIOTISI MPAKTHYHOI IIsUTBHOCTI — e
cucTeMa MeTojiB (IPUHIMIIIB, MPaBHJI, MPHIOMIB, CIOCO0IB 1 3ac0o0iB) BIUIMBY Ha
00'ekTH, opraHizauii MpakTHYHOI IiSUILHOCTI; BYSHHS IPO CUCTEMY METOJIIB HAYKOBOI 1
MPaKTHYHOT AiSUIBHOCTI — L€ CYKYITHICTh HAYKOBUX 3HaHb MIONO 3MICTYy, CTPYKTYpH
HAYKOBUX 1 ITPaKTHYHHUX METOJIIB, YMOB Ta ITPABUII iX 3aCTOCYBaHHS.

Mertosos0risl BUKOHYE Taki pyHKIii: Bu3Hayae criocoOu 3100yTTs HAyKOBHX
3HaHb, SKi BiIOOpaXarOTh NMHAMIKY IPOIECIB Ta SBUIL; Iepeadadae OCOOTUBHIL

oIax, 3a JOIIOMOTIOK0  SKOI'O MOXKE 6yTI/I A0CATHYTa HayKOBO-Z[OCJ'Ii,I[Ha MCETa,
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3a0e3medye BCEOIYHICT OTpHMaHHS iHGOpMamii MOJ0 TMPOIeCy YH SIBHINA, SIKE
BUBYAETHCS; JOMOMAarae BBEICHHIO HOBOI iH(opManii, 3a0esmnedye  yTOYHEHHS,
30aradeHHs, CHCTEMAaTH3allil0 TEPMiHIB i HOHATH y HAaYIli; CTBOPIOE CHCTEMY HAyKOBO1
iH(popMarii, sika 6a3yeThcsa Ha 00'€KTHBHHX SBUIIAX, 1 IOTIKO-aHAITHIHUH IHCTPYMEHT
HayKOBOTO Ti3HaHHs. 111 03HaKN MOHATTS «METOJIOJIOTIs», 1[0 BU3HAYAIOTS 11 (HYHKIIT B
Haylli, Jal0Th 3MOTY 3pOOMTH TaKHii BHCHOBOK: METOJOJIOTIS — 1€ KOHLENTYyalbHUM
BHUKIIQJ METH, 3MICTy, METOJIB JOCII/DKCHHS, 5Ki 3a0€3MeYyr0Th OTPHUMAaHHS
MaKCHMaJIbHO OO0'€KTMBHOI, TOYHOI, CHCTeMaTH30BaHOI iHdopMalii po npouecu Ta
SIBUILIA.

Po3pi3HsrOTh TpU BUAM (PiBHI) METOHOJIOTII:

1. ®dinocodebky abo  (GyHIAMEHTATBHY METOMIOJIOTII0 — CHCTEMY
CBITOTIIIHHUX TIIXOMIB 1 METOMIB, SKi € Haif3aTalbHINIMMU 1 JIFOTh Ha BCHOMY IIOJNI
HAYKOBOTO Ii3HaHHS, KOHKPETU3YIOUYHCh 1 Yepe3 3arajlbHOHAYKOBY, 1 uepe3 ClieliaabHO-
HayKOBY METOJIOJIOTIIO.

2. 3araJbHOHAYKOBY a00 MDKAMCIMIUIIHAPHY METOJOJIOTII0, sKa
BUKOPHCTOBYETHCSI B IIEPEBAXKHII OLIBIIOCTI HAayK 1 0a3yeThCs Ha 3arajlbHOHAYKOBHX
NPUHLUIAX JOCHI/DKSHHS: ICTOPUYHOMY, JIOTIYHOMY, CHCTEMHOMY, MOJICITIOBAHHS
TOLLO.

3. CreniaibHO-HAYKOBY METOAOJIOTII0 — CYKYIHICTH CHenn(IidHIX
METOJIB KOXHOI KOHKPETHOI HayKH, fKi € 0a3010 Ui BHPIMICHHS JOCIITHHUIBKOT
npobaeMu.

®dinocopcrka abo (QyHAAMEHTaTbHA METOJOJOTISI € BHIIMM pPIiBHEM
METOJI0JIOTIi HAayKH, IO BH3HAYa€ 3arajbHy CTPATErilo 1 MPUHIMIH Mi3HAHHS SBUIL,
npouecis, chep nisuibHOCTI. Pinocoderka Meronosoris Bukonye nBi ¢ynkuii. [To-
TepIie, BOHa BUSBISIE CYTHICTh HAyKOBOI HisIIBHOCTI Ta i B3a€MO3B'S3KM 3 IHIIMMH
cepaMu JisTIBHOCTI, TOOTO pO3IiIAgae HayKy CTOCOBHO TIIPAaKTHUKH, CYCILIBCTBA,
KyJapTypu JroauHH. [lo-mpyre, (yHIaMeHTalbHa METONOJIOTS BHUPILIye 3aBIaHHS

BIIOCKOHAJICHHSI, ONTHMI3allii HayKOBOI MisIIBHOCTI, CIIPA€EThCS Ha PO3pOOJICHI HEIo
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CBITOTUIINHI ¥ 3araJbHOMETOIOJNOTIYHI OpieHTHpH Ta mocTymatd. s cydacHoOi
HayKd OCOOJHMBO BXKJIMBHM € MiaJCKTHYHWA METOJ Ii3HAHHS IIMCHOCTI, B OCHOBY
SIKOTO HOTO PO3pOOHHUKAaMHU OyJI0 IMOKJIAACHO 3B'SI30K Teopii 1 MPaKTUKH, MPHHIIUIIN
Mi3HABAaHHOCTI  PEaJTbHOTO  CBITY, B3a€MOXii 30BHINIHBOTO 1 BHYTPIIIHBOTO,
00'eKTHBHOrO 1 CyO'ekTuBHOrO TOmIO. JliaNeKTWYHWU  MiAXig  Ja€  3MOTy
OOIpYHTYBaTH MPUYMHHO-HACIINKOBI 3B'si3KH, Hpouecu audepeHiianii ta iHrerpaii,
MOCTIHHY CYNEPEYHICTh MiX CYTHICTIO 1 sSBHIIEM, 3MicTOM i Qopmoro. [liamekTika
BUCTYIIAE SIK 3HAPSIMS IMI3HAHHS y BCIX rajly3sX HayKH 1 Ha BCIX eTarax HayKOBOT'O
nmociimkeHHs. CI0BO «METOI» Y HAMOLNBII 3araleHOMY PO3YMiHHI O3HAdae 3acid
JIOCATHEHHST METH, CIOCIO JOCIHIKEHHS SBUINA, KU BH3HAYAE TUTAHOMIPHUH ITiIXi]T
JI0 HOTO HAYKOBOTO Mi3HAHHS Ta BCTAHOBIICHHS iICTHHH. Y Mi3HABAJIBHIA 1 MpakTHYHII
ISUTBHOCTI BUKOPHUCTOBYIOTBCS PI3HOMAHITHI METONH, SIKi MOXKHa Kiacu]ikyBaTH 3a
(dbopMamu JisUTbHOCTI — Ha IMi3HaBaJbHI (TIOBCAKICHHI 1 HAyKOBi) Ta NpaKTU4YHi, a
3a (opMaMu MHUCJICHHS — Ha PaIliOHAIbHI i ipparioHanbHi (IHTYITHBHI).

HaykoBuii MmeTron — 1e cmocid Ti3HAHHS SBUII JIACHOCTI B IX
B3a€MO3B'SI3Ky Ta PO3BUTKY, CIIOCIO JOCATHEHHS TIOCTAaBJICHOI METH 1 3aBIaHb
nociimkends. Bid Binmosinae Ha muTanys: « Sk mizHaBatu?». MeToaAuKa TOCTiIKEeHH
— IIe cUCTeMa NPaBHJI BUKOPUCTAHHS METO/IB, IPHHOMIB Ta CIIOCO0IB JUI POBEICHHS
MEBHOTO JocmikeHHs . CBigoMe 3aCTOCYyBaHHS HAyKOBO OOTPYHTOBAaHHX METOJIB
CIIiJI PO3TILAATH K HAMCYTTEBINIY YMOBY OTPUMAaHHS HOBHX 3HaHb. J{OCHiTHUK, SKUii
Jno0pe 3Hae METOIM JOCIHIDKEHHS 1 MOXIIMBOCTI iX 3aCTOCYBaHHS, BUTPAayae MEHIIE
3yCWJIb 1 TIpamio€ YCHIIIHINIe, HiK TOH, XTO Yy CBOEMY JOCTIKEHHI CIIHPAETHCS
JIMINE Ha THTYIIiI0 a00 Ji€ 3a MPUHIUIIOM «CIpo0 1 MOMUIOK». 3BICHO, MO TOYHI 1
NpaBWJIbHI METOOM — HE €IUHI KOMIIOHEHTH, 10 3a0e3NedyloTh YCHIIHICTh
HAYKOBOTO JIOCII/DKEHHSI. MeTOM He MOXXYThb, HANpHKIIa, 3aMIHUTH TBOPUY IYMKY
JIOCITITHNKA, HOTO 31IOHICTD aHaNi3yBaTH, POOWTH BHCHOBKM 1 mnependadeHHs. Ale
3aCTOCYBaHHS TPABWIBHUX METOMIB CIPSIMOBYE Xil AYMOK IOCTIJTHUKA, BIAKPHUBAE

nepea HUM HaI\/'IKOpOTH.II/II\/'I nIAX g1 JOCATHCHHA MCTH i336631'[e‘{y€ TaKuM YHMHOM
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MOKJIMBICTE PaIliOHATBLHO BUTpadaTH eHeprito i yac [10; 3, c. 33].

CTpyKTypa MeToI0JI0Tii OPUIHYHOI HAYKH.

MeTop0J10TiI0 IOPUAMYHOI HAYKH MOXKHA  BHU3HAYHTH SIK  CHCTEMY
MIPUHIUIIB 1 c1toco0iB opraHizamii Ta 34iHCHEHHS TEOPETHKO-I3HABANLHOI FOPUANIHOT
IISUTBHOCTI B LAPWHI JOCTIKCHb JCPIKaBHO-TIPABOBOI JIMCHOCTI, a TAKOK BUYCHHS
PO L0 CUCTEMY.

3MicTOBI XapaKTepHMCTHKH MeTOJ0JI0rii MPaBO3HABCTBA BUSBIISIOTHCS B
TOMY, IIO:

- METOJIOJIOTisI IPAaBO3HABCTBA MOKH IO HE € CAMOCTIHHOIO FOPUANTHOIO
Haykoro. BoHa BHHHKIJIA i pO3BHBaiacs 3 yciM KOMIIIEKCOM HAyKOBOTO FOPHIMYHOTO
3HaHHA, a ii (YHKIiIOHATBHE MPH3HAYCHHS MOJATaE B OOCIYTOBYBaHHI OYAb-SKOTO
HayKOBOTO IOPHIMYHOTO TOCHTI/DKEHHS, TOOTO 1€ 3araJbHOHAYKOBUH (heHOMEH,
BHYTPIIIHBO BJIACTUBUI MPAaBO3HABCTBY B LIJIOMY 1 KOXHIiH HOro okpemiii HayKoBii
JUCHHIUTIHI 30Kpema. [IpuuoMy  Takuil  3arallbHUH  XapakTep  METOO0JIOriT
MIPaBO3HABCTBA NPUITYCKae I NMPHCTOCYBAHHS, aJaNTamilo J0 CIeHH(IiKd KOXKHOTO
JIOCIIKYBAHOTO IOPUCIIPYICHITIEI0 00'€KTa;

—  METOJOJOTisI TPaBO3HABCTBA Ma€ DA KOMIIOHEHTIB: CBITOTIIIIHY
MTO3UII0 (TUI HAYKOBOTO MUCIICHHS), 3arajbHi TCOPSTUYHI MPHUHIUIH (TTApaIUTrMH),
CHCTEMY METO/IB 1 3aC00IB MMi3HAHHS, BYCHHS 1o Hel. L[i KOMIOHEHTH OpraHigYHO MiXk
co00I0 TIOB'S3aHi, B3a€EMOIIPOHUKAIOTH 1 30aradyroTh OJUH OJHOTO;

—  SOpOM METOJOJOTii MPaBO3HABCTBA € €QHICTH 1 B3a€EMOIEPETBOPEHHS
JMIaJeKTHKH, THOCEOJOrii 1 JIOTIKM, KOXKHA 3 SKHX Hece Ha co0i IeBHE
METO/I0JIOTIYHE HABAHTAKEHHS;

—  CTPYKTYPHO METOJOJOTisl MpPaBO3HABCTBA Ma€ JICKiIbKa pIBHIB:
CBITOIVIAJHMH, IO BHM3HAYa€ TOJIOBHI HANPSMKHW 1 3arajbHi NPUHLMUIM Ii3HAHHS B
LiJIOMY; 3araJlbHOHAYKOBHHA (MDKIUCIMIDTIHAPHUN), SKHH BUKOPHCTOBYETHCA IIPH
Mi3HaHHI TEBHOI TPyHmH OJHOTUMHHUX O0'€KTiB; KOHKPETHO-HAYKOBUH, SKHU

3aCTOCOBYETBCSl y TpoOIeci Mi3HAHHS crielu(iki OKpeMoro 00'eKTa TpyIo HAyK;
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CHeIiaTbHO-HAYKOBAN — MPUTAMAHHWH BHBUCHHIO IIEBHUX BJIACTHBOCTEH 00'€kTa B
MeXax KOHKPETHOI HayKH; PIBEHb IPOLEAYpP 1 METOIUK — BJIACTHUBHI KOHKPETHOMY
HAYKOBOMY JOCIiKCHHIO.

Mix HaBEICHHMH DIBHSAMH METOJOJIOTIi MPaBO3HABCTBA iCHYE OpTaHIYHHN
3B'SI30K, 3aJICKHICTh, MiANOPSIIKOBAHICT 1 B3a€EMONPOHUKHEHHS. BaxiuBe Micie B
CTPYKTYpi METOJOJIOTIi FOpUAMYHOI Hayku 3aiiMaroTh 1 Teopii 1 mOHATIIHO-
KaTeropianbHuil amapar. IOpuauuHa Teopisl, SIKIIO BOHA BHKOPHUCTOBYETBHCS IS
JOCIIIJDKEHHST IeP)KaBHO-IIPABOBUX SIBUIL, IIEPETBOPIOETHCS Ha HAYKOBHH METON,
0COOJIMBOCTI  3aCTOCYBaHHS SIKOTO BH3HAYAIOTHCS  OCOOJNIMBOCTSIMH — Teopii, 1i
MPU3HAYCHHAM, (QYHKIIISIMH, TOHATIHHAM TaparoM i T. A. Teopis, BHCTYIalO4YH B
POJIi METOIY HAYKOBOTO Mi3HAHHS, JO3BOJISIE MOSICHIOBATH AEP)KaBHO-TIPABOBI SBUIIA,
BUSBIITH 1 JOCTIKYBAaTH HOBI IX BIIACTHBOCTI, IPOTHO3YBATH PO3BUTOK SIBHII, €
JIOKa30M 1 KpUTepieM iXHBOT iICTHHHOCTI.

ITousrTss Ta Kareropili ropuchpyaeHiii, o 3adikcoBaHi y BiIIOBIIHHX
TepMiHaX 1 BU3HAYEHHSIX, € OJIHUM i3 TOJIOBHUX «IHCTPYMEHTIB» HAyKOBO-IOPUINYHOTO
JOCIIDKEHHST TOMY, IO SBISIOTH COOOI0  y3arajbHEHI pe3yibTaTH Ii3HAHHSI
CYTTEBUX  BIIACTHBOCTEH, 3BI3KIB 1 BiIHOIICHb JEP)KABHO-NPABOBUX SBHIIL.
HeoOxinHicTh PO3BUTKY METOJONOTT Cy4acHOI IOpHUCHpYAEHIii oOyMoBleHa SK
YCKIIAAHEHHSAM 1 JUHAMI3MOM 00'ekTa IMi3HAHHA — JEP)KaBHO-TIPABOBOi IiICHOCTI,
TaKk i caMoro Tpolecy Ii3HaHHSA 1 #oro 3aco0iB. [losBa HOBHX i BIOCKOHAJICHHS
HasBHUX  HayKOBO-FOPUIMYHUX METOAIB OOYMOBJIEHI HEOOXIJHICTIO TOYHOTO i
aJIeKBaTHOTO BiTOOpaXeHHS BCHOTO PO3MAITTS MpaBoOBOi peanbHOCTI. Bumora
BCEOIYHOCTI 1 TOYHOCTI PE3yNbTAaTiB KOHKPETHOTO FOPHIMYHOTO JOCIIIDKEHHS
BUKJIMKAE HEOOXIMHICTh KOMIUIEKCHOTO BHKOPUCTAHHS DSy METOMIB y iX €IHOCTI Ta
B32€EMHOMY JIOTIOBHEHHI, METOJIOJIOTI4YHIll 0O0YMOBIIEHOCTI, BU3HAYEHHS NPaBHIHLHOTO
CIIBBITHOIIEHHS MDK METONAMH «TPaJULIiHHUMU» ISl IOPUCTIPYACHIIi i HOBUMH
COLIIOJIOTIYHAMH, (PiT0COYCHKUMH, MOMITOIOTIYHIMH 1 TCHXOJOTIYHUMH IiAXOJaMH

JI0 TIpaBa i Jep)KaBH, EMITIPUIHUMH | TEOPETUIHUMH ITPUHOMAaMH X Mi3HAHHS.
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Cepen apceHalmy MeETOHIB, SKHM KOPHCTYEThCS IOPHIMYHA HAYKa,
MIPaKTUYHO HEMAa€ >OAHOTrO, IO HE 3aCTOCOBYBaBCA O B IHINMX Traiy3sX 3HAHHSI
(HaBiTh (pOopMaNBHO-TIOTIYHUI METOA TIyMaueHHS NpaBa, IO OaraTbMa BYCHHMH
BBA)KAETBCSI  «UUCTO» IPABO3HABYMM, 3aCHOBAaHMH HAa 3aKOHaX 1 MeTomax
¢dopmanbHoi Jorikn). BomHowac, NpOHMKHEHHS B IOPUAMYHY HayKy CHOCOOIB,
npuiloMiB 1 Tpouenyp MAOCHIKeHHs, SKI NpUTaMaHHI IHIIMM Haykam, He €
MEXaHIYHUM IIPOIIECOM, a CYMPOBOKYETHCS BIJIOBIJIHOIO IXHBOIO IEpedyNOBOIO,
TpaHcdopmalliero, NPUCTOCYBaHHSAM 10 crenudiku 00'€KTiB  Jep)kaBHO-IIPABOBOT
IHACHOCTI.

TpagumiiiHO B CTPYKTYPi MeTOd0.I0Tii IOpUCTIPyAeHIil BUIUIIOTECS TaKi
B32€MO3aJIeKHI MiXK COOOIO TOJIOBHI CKJIaJ0Bi: OOYMOBJICHHH MNpPEAMETOM HOPHUANIHOT
HayKd 1 TPUCTOCOBAHWH 10 HROTO apCeHal Ii3HABAJIbHUX 3ac00iB — CYKYIHICTH
TEOPETHYHHUX TPUHLMINB, MiIXOMAIB, HAYKOBMX METOMIB IIi3HAHHA JepP>KaBHO-
[PABOBUX SBHII, BIAMOBIAHMM YHHOM C(OPMYJIbOBaHI TEOPCTHYHI  ITOJIOXKECHHS
IOPUANYHOT HAyKW (amapar KaTeropii 1 TMOHSTh, MOJIOKCHHS IPO OCOOIHBOCTI,
CTPYKTYPY 1 THIIOJIOTiIO FOPUAMYHOIO 3HAHHS 1 T. I1.); MPOLIECAYPH, METOIUKH 1 TEXHIKa
Mi3HABaJIbHOI MisIILHOCTI.

MoxmuBi # iHmi kmacuikamii ckiagoBUX METOJONOTIT IOPUCTIPYASHIIT,
KONH 32 pI3HUMH KPUTEpiAMH Ta TMiACTaBaMH BUAUIIIOTBCS: i  BepTHKAJIbHA
(iepapxiuHa) 1 TOpM3OHTaNbHA (OZHOpPiIBHEBA) CTPYKTypa,; METOOU  OpraHizarii
(bopmyBaHHsI) HayKOBOTO 3HAHHS 1 3IIHCHEHHS HAYKOBHX [OCIIIKCHB;, METOAU
BimOWTTS 00'eKTiB 1 3MiHH (TEpeTBOpeHHs) IXHIX HAYKOBHX 00pa3iB; 3arajibHi
(cBiTOIMISIIHI), 3arajibHOHAYKOBI, KOHKPETHO-HAYKOBI, CIICIIaJIbHI METOIM; TCOPETHYHI
W emmipuyHi yacTUHM MeTopouiorii. [lepBUHHUMH 1 TOJOBHMMH B I1IbOMY IUIaHI €
BEpTUKAJIbHA 1 TOPU30HTAJIbHA CTPYKTYpa METOJI0JIOT ] IOpUCTIPYAEHLIIT.

Bepruxkanbny (iepapxiuny) cTpyKTypy MeTomoJiorii ckianarote ii piBHI,
YTBOpEHI B HANPSAMKY BiJ BHIIOTO J0 HIDKYOTO NUIAXOM BHIIEHHS KOMIOHEHTIB

3a CTYIICHEM iXHBOi i€papXigHOi 3aJIe)KHOCTI (T IIOPSIAKOBAHOCTI).
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VY 1bOMy BUMAAKY BHIIISIOTHCS:

— JIOMIHYIOYHH CBITOTJIAN — IUTiCHA CYKYIHICTH OMIHYIOYHX VSBJICHB
PO CBIT 1 MiCIle JIOOUHH y HBOMY, a TaKOX NOXIJHHUX Bi HUX NMEPEKOHAHb,
izeariB, MIPUHIUIIB, IHHICHUX Opi€HTAIiH TOIIIO;

— TUIN HAYKOBOTO MHCJCHHS — CYKYIHICTh B3a€MO3aJCKHUX i
B32€EMOOOYMOBJICHUX HAyKOBUX iAed, NpUHLIMMIB, (GOpPM BIIOWTTS 1 Mi3HAHHS
JiiicHOCTI, 1 iCTOTHMX 3B'A3KIB 1 BiJIHOLIECHb, HANPSMKIB PO3BHUTKY;

— [apajirMd — CYKYIIHOCTI 3arajbHOBM3HAHMX Ha IIEBHOMY eTari
PO3BUTKY HayKH B3a€MO3ICKHHUX HAYKOBHX JIOCATHEHb, HAYKOBHX TeOpiil i
BIINOBITHUX iM TIpaBHWJI, CTaHAAPTIB, METOAIB HAYKOBHUX HOCIIiKCHB;

— METOMOJIOTIYHI Mmigxomu — o00'eqHani 3araJiIbHUMA TIPUHITUITIAMHA
B32€EMO3AJIIKHI METOJIU TOCITIKEHB;

— METOJAW — y LIIMPOKOMY PO3YMIHHI — 1€ CIIOCOOM JOCATHEHHS METH, L0
SIBJIAIOTH COOOI0 TEBHMM YWHOM YIOPSAIKOBaHI CYKYMHOCTI NPUHIUIIB, TPaBHII,
MPUHOMIB, CIIOCOOIB 1 3aC00iB HAYKOBUX JOCIIIKCHB;

— TIpOLEAypHd — CHUCTEMH KOHKPETH30BaHMX, (OpMalli30BaHMX IPHUHIMIIB
HayKOBOTO IOCIHIPKEHHS, CYKYIHICTh IOCTITHUIPKAX METOAWK, TEXHIKH 1 METOIIB
300py i OMpalfOBaHHS JaHHX.

Metoau CTPYKTYpYIOTbCS 3a l€papxi€l0 HE TiIbKM Ha piBHI 3arajbHOI
METOOJIOTi, aje i Ha piBHI OKpeMoi HayKH ab0o OKpeMoi HayKOBOI AMICHHUILTIHH, TOOTO
BUJIJISIIOTBCSL CUCTEMa 1 CTPYKTypa METOZIB IOPHCHPYICHIII 1 CTPYKTypa METOIIB
MEBHOI IOPUAMYHOI HaykoBOi aucuuiutind. CHcTeMa METONIB KPHMiHANICTHKH
CKJIQIa€THCS 3 YOTHUPHOX PiBHIB!

— 3arajJbHOII3HABaJIbHI MeTOH, Teopis SIKMX PO3pobIsIETHCS
(inocodcrkrMu HayKaMU (TiaTIEKTUIHOIO Ta (POPMATHHOIO JIOTIKOK0, HAYKO3HABCTBOM),
YaCTKOBO TICHXOJIOTIEI0 1 MATEMAaTHYHIMH HayKaMU;

— Ta;y3eBi METOOM, TEOpis SKUX PO3POOISIETHCS TaTy3eBUMH HAYKaMH, IO

MOUIAIOTECS Ha IPUPOAHUYIO-HAYKOBI METOAM 1 METOIM TYMaHITapHUX HAYK;
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— creniaibHi METOIH, TOOTO KOHKPETH30BaHi ray3eBi METOMIH, Y Ha3Bi SKUX
BIIOWTI OKpeMi SBHINA, TPOIeCH (HANPHUKIAA, CIEKTPaIbHUN aHaNi3, aHKCTYBaHHS,
KOPETAIIHHNHN aHaTi3 1 T. I1.), Teopii SIKUX PO3POOISIOTHCS BiIIOBITHIMA HAYKAMU,

— KOHKDETHHH METOH, IIO SBIsE COOOK Traly3eBHil ab0 CreiaabHUI
METOJl, KOHKPETH30BaHMW 3aBJaHHAM 1 OO0'€KTOM JOCHi/DKEHHS (HAIpPUKIAL,
JIFOMIHECLIEHTHHUH aHaIi3 BUTPABIEHUX IITPUXIB 13 METOIO TX BUSBJICHHS).

[MincymoByrouwm, ciliJi 3a3HaYHUTH, 10 B IMPOILEC] HAYKOBHX JOCIIHKEHb TOTO
YM IHIIOTO IpeAMeTa KOMILIEKCHO BHKOPHCTOBYIOTHCS Pi3HI METOJH, IO Iepeadaydae
BHU3HAUCHHS IX IIOCTIJOBHOCTI Ta CIOJIy4eHHs. [HOMI OJMH METON CKJIAJae
NepEeyMOBH JUIsi BUKOPUCTAHHS iHIIOTO METONY, TaKUM YHHOM, CKJIAQJAEThCs IijIa
CHUCTeMa TOCHIJOBHUX IIJICCIIPIMOBAaHUX Miid, SKi 0O0'€MHYIOTBCS TMOHATTAM
«IOCTITHUIIBKA AiSUTBHICTEY. OKpeMe HayKoBe IOpPHIMYHE JOCHTIIHKEHHS € TOJIOBHOIO
(hopMmor0 onlepKaHHS 3HAHB MPO AEP:KaBHO-TIPABOBI SIBHUIIA.

J1o TOJIOBHHX €JIEMEHTIB MPOIEypH MPOBEIEHHS KOHKPETHOTO IOPUANYHOTO
JOCITIIPKEHHS HaJIe)KaTh:

— cnocid — CyKyNHICTh TOJOBHHX oOIlepaiiii 300py, ompamtoBaHHS abo
aHaJI3y JIAaHWX, BIACTUBUX IIEBHOMY METO/Y;

— TEexHiKa — CyKYIHICTh CHEIiaJbHUX TNPABWJI BHKOPHUCTaHHA TOTO abo
iHIIOTO Ccroco0y;

— METOJIWKa — CYKYIHICTh TEXHIYHUX NpHHOMIB (TIpaBWII), TMOB'I3aHUX 3
JJAHUM CIIOCOOOM, MOCIHIZOBHICTh iX 3aCTOCYBaHHS Ta B3a€MO3B'SI30K MK HHMU;

— 3acobm — MarepiampHi 1 HeMmarTepiajgbHi «IHCTpYMEHTH» 300py,
OIIpaIIOBaHH;, aHaJi3y i y3arajJbHEHHS HayKOBOi iHpopMarlii.

Ha BuOip KOHKpPETHHX €JIEMEHTIB 1 NpaBWiI MPOLEAYPHU BIUIMBAIOTh
KOMIIOHEHTH METOJIOJIOTIi OUTBIII BUCOKHX PiBHIB, 30KpeMa, ImapaIurMa, MeTO 00T i9H1
miaxoau, metoau [5; 3, c. 36].

2. TAPATUT'MAJIBHI 34ACAJJH HAYKOBHUX JIOCJI[PKEHD.

HaykoBo-lopuanyHe [OCJTioKeHHsl, iioro cBiTorjasiaini 3acaam Ta
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napajurMajibHa OCHOBA.

HayxoBo-1opuanyHe J0CTilZkeHHsI € TIPOLECOM IOPUANIHOTO MHCIECHHS Ta
(hikcarii #oro pe3ynpTaTiB. BoHO 3aBXaM Mae MeBHI (XapakTepHi Ui IOPUCTIPYIACHITIT
3arajoM, aje NpH IIbOMY IHIWBiAyalli3oBaHi) Wi i 3aBHAHHS, BIACHHUH 00 €KT i
Npe/IMET, 3JIHCHIOETBCS MpPUTAMAaHHUMH IOPUIWYHIA Hayli 3acobamu. Haykoso-
IOpUIMYHE JOCIIKEHHS BiIOYBAETHCSI B «KKOHTYPI1» CBITOTJISILY NOCHIJHHUKA, B MEXaX
MEBHOI «KapPTUHHU CBITY» («KapTHHH MIPABOBOI PEATLHOCTI»).

EBosrontist cyyacHOi HayKOBOi KapTHHH CBITY Iependadyae pyx Bif KJIaCHUHOI
JO HEKJIACHMYHOI 1 TocTHekyiacnyHoi KapTuH cBity. KilacmuHa kapTuHa cBiTYy,
3aCHOBaHa Ha IocsTHeHHsX [ anines i HproToHa, manyBana mpoTarom 10CUTh TPHUBAIOTO
nepiony, Big daciB lamimes no kinmsg XIX cromitra. Boma mperenayBanma Ha
NpHBiNeiioBaHe BOJOMIHHS ICTHHHMM 3HAHHSM. Iif Binmosizae rpadiunmii 06pa3
NPOTPECUBHO  CHPSIMOBAHOTO JIIHIHHOTO PO3BUTKY 3 JKOPCTKO OJHO3HAYHOIO
JleTepMiHaliero. MuUHYyJIe BU3HAYAE TETEPINTHE TaK CaMo, SK 1 ChOTOJCHHS BH3HAYaE
MaiiOyTHe. HekiacmyHa kapTHHA CBiTy, 0 mnpuiiluia Ha 3MiHY KIAQCHYHIH,
Hapoaujacs TiJi BIUIMBOM IEPUIMX TEOpid TEepMOAMHAMIKM, IO OCIOPIOIOTH
VHIBEpCAIBHICTh 3aKOHIB KJIAaCHYHOI MeXaHiku. [lepexin 10 HeKIaCHYHOTO MHUCIICHHS
OyB 3xiliCHEHHH B IIepios peBoJronii B mpupoo3HaBcTBi Ha Mexxi XIX-XX cr., y ToMmy
YHCII 1 i BIUIMBOM TeOpii BiTHOCHOCTI. [cTOprYHa MaricTpaiib XapaKTepH3yEThCS BCE
TI€I0 XK JIHIHHOIO CIIPSMOBAaHICTIO, TIPOTE MOBEIiHKA IHAMBIIA Y BUOOPI TPaeKTOPii HHoro
JUSUTBHICHOI aKTHBHOCTI MO)Ke OyTH BapiaOenbHO0. Y NOCTHEKJIACHYHii KapTHHI
CBiTY 3 caMOro IMOYaTKy i A0 OyIb-IKOTO JAHOTO MOMEHTY Yacy MaiOyTHE 3aIUIIa€ThCS
HeBu3HaueHHMM. Cucrema 3a0yBae cBOI MHHYJI CTaHW, Ji€ CHOHTaHHO 1
HenepeabauyBaHo. Lle npu3BOAMTH 10 YCYHEHHS 3 Cy4acHOT MOCTHEKIACUYHOI KApTHHH
CBITY Opi€HTalii Ha JiHIIHY OJIHO3HAYHICTH 1 TOTAIbHY MeEpeln3aJaHICTh CIOXKETIB
MOJAJBIIOr0 PO3BHTKY. Y BCIX IMX KapTHHaxX CBITY JIIOAWHA Ta il CBIIOMICTb
OCMHUCIIOIOTBCS  TO-pisHOMY. [IpaBo 1 mromuHa sK CyO’€KT TIpaBa, HOCIH

HpaBOCBiI[OMOCTi, «IIpaBOBa JIFOAWHA» TAKOX BUIIAAAI0OTH HO'piBHOMy.
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Bummii piBeHb METOHOINIOTIi IOPHUCIPYNEHINI CKIaJaloTh CBITOIVISIA, THI
JOMiHYI0YOT0 IOPHIHYHOTO0 MUCJIEHHS Ta IOPUANYHI HAYKOBi mapagurmMu, sKi
OaraTo B YOMy BH3HAYalOTh BHOIp METOAONOTIYHHMX IMIAXOMIB Ta METOMIB MpH
MIPOBEACHHI IOPUIMIHIX HAYKOBHUX TOCIIIKEHb.

Jlnist KOKHOi ermoxu PO3BUTKY JIIOJCTBA MpPUTAMaHHUI CBIil JOMiHYIHOYHN
CBITOIIA SIK LIICHA CYKYIHICTh JOMIHYIOUMX YSIBIEHb PO CBIT, POJb Yy HbOMY
JIOJIMHH, @ TAKOX TOXITHUX BiJ HUX NEPEKOHAHb, YCTAHOBJIEHb, 11€aJliB, TPUHIIMIIIB,
LIHHICHUX OpIEHTAIil Mi3HABAJIBGHOI 1 MPAKTUYHOI JISUTGHOCTI JIFOJEH, TXHBOT
KUTTEAISITBHOCTI B IIUTOMY. 30KpeMa:

— JUTS CBITOTIAMY CEpeIHBOBIYUS MPUTaAMaHHE JHOMIHYBAaHHS TEOJIOTII,
TEOJIOTIYHUX TEOPil MOXOKEHHS Ta ICHYBaHHS JAEP)KaBH 1 IIpaBa;

— enoxa BiApomKeHHS, HaBINAaKW, XapaKTEPU3YETHCS KPUTHUHUM
CTaBJICHHSIM JIO T€OJIOT1] Ta JOMiHYBaHHSIM I'YMaHi3My — CYKYITHOCTI ITOTJISIZIB, 33 SIKUMH
HaNBUIIOIO LIHHICTIO € JIOAMHA;

- y 100y IIpoCBITHUIITBA OCHOBOKO CBITOIJIAJY CTAlOTh BUCHHS, SIKi
BiZIOMBAIOTH JIOMiHYIOYE 3HAYEHHS PO3yMYy JIFOIWHH, 11 3HaHb Yy Mi3HAHHI HPUPOTHBOTO
TIOPSIZIKY CYCITIIBHOTO XKHUTTSL;

- XIX cromiTTiO MpUTaMaHHE JIOMIHYBaHHS y CBITOTJIAI ileH, y SIKMX
KOHIICHTPOBAHO BiIOMBAETHCS HEOOXITHICTH OE3MOCEPEeAHHOTO BTIICHHS MPHUHITUITIB
TyMaHi3My, paIliOHATBHOCTI, PIBHOCTI Ta CBOOOIH JIFOAEH y COIiaIbHE KUTTS,

- JOMIHYFOUMMH TEHACHIISIMH CBITOTIIsIy XX CT. € IUTFOpalli3M e Ta
MIPUHINIIB, 1HTETpallis KpaiH Ta 3a0e3MeUeHHs CBITOBOTO MOPSIKY, iH(pOpMaTH3aIlis
BCiX cep CyCcHijIbHOTO KUTTSI.

[ManHiBHI CBITOMIAAHI 111 KOYKHOI ICTOPUYHOT €MIOXH BIAMOBIAHO BU3HAYAIOTH 1
CKJIaJIOBI THIy (CTWIIIO) JIOMIHYIOYOTO HayKOBOTO MHCIIEHHS, MiJ SKUM DPO3YMIIOTh
CYKYITHICTh B3a€MO3JIC)KHUX 1 B3a€EMOOOYMOBIIEHIX HAYKOBHX 1/1€H, IPUHIHIIIB, (hOpM
BIIOWTTS 1 i3HAHHA TIHCHOCTI, i1 ICTOTHHX 3B'SI3KiB 1 BITHOMICHD, HAIIPSIMKIB PO3BHUTKY.

Hapagurma (mpuxian, B3ipenb, MOAETb, CYKYIHICTH (PLIOCOPCHKUX,
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3araJlbHOTEOPETHYHIX OCHOB HAyKH; CHCTEMa INOHSATH YSABIICHb, BIACTHBUX MEBHOMY
mepionosi). Jns ropucnpyzaeHmii B XX CTONITTI NpUTaMaHHE IOMIHYBaHHS JBOX
TOJIOBHUX MAapaJuTM — IIO3UTHBI3MY Ta COLIOJIOTI3MY.

[apagurmMa OpUIMYHOrO MO3UTHBI3MY OasyeTbcs Ha (imocodchkomy
MO3UTHBI3MI Ta BiIIOBIAHII (hOpManbHO-I0rMaTHYHIH PaBoBiiil TeOpil, ika BHUHUKIIA B
npyruid nojoBuHi XIX cr. y 3axigHol €Bpomi i Oyna B MoJajblIOMy CHpPHUITHSATA
BITUM3HSIHOIO IOpHCIIpYyJeHLi€0. ['OJIOBHUMM TMOCTyJNaTaMHu IIi€i MapagurMu €:
BU3HAHHS NIPaBa TiJIbKH SIK TIPaBa, 1110 3JISKUTh BiJl BOJI IEPKaBH 1 sIKe BUPaKeHE 30BHI
y BUDJISIAI HOPMATHUBHO-TIPABOBUX AKTiB Ta MPABO3aCTOCOBUMX pimieHb. [IpoTHICKHOIO
MO3UTHBI3MY € Mapagurma comiosori3my, 0 Opi€HTye Ha 3'ACYBaHHs 3aJIeKHOCTI
JIepKaBHO-TIPABOBUX SBHIII 1 MPOIIECIB BiJl PO3BUTKY CYCHIIBCTBA B HIJIOMY, Bifl HOTO
COLIaIBHOI CTPYKTYpPH, CHCTEMH CYCIIUIBHUX BiTHOCHH, ifeojorii Ta KyibTypu. Ha
NPOTUBAry IOPUANYHOMY MO3UTHBI3MY COLIOJIOTIYHA FOPUCIPYICHIIST 3BEPTAETHCS 10
JOCTIKeHHsT YMOB (DYHKI[IOHYBaHHs, Ail mpaBa, MpoIecy HOro peasisarii, TOMy IO
NpaBO ICHYE HE TUIBKM Yy BHIJISII HOPM, aje TaKOX € IHCTPYMEHTOM JOCSTHEHHS
COLlIaNbHUX IMiJIeH, (YHKIIOHYE B CYCIIIbCTBI, PEANi3yEThCS B JisIX COLIATBHUX
cy0'ekriB i T. A. [TapagurmMa FOPUANIHOTO COIIONOTi3MY 00'€THY€E Pi3SHOMAHITHI IITKOJIH
1 KOHIEMIi COIIOJOTiYHOTO HANpsSMKY B OPUCIPYICHII, OO SIKHUX HaIeXarb
IHCTpyMEHTali3M, QYHKI[IOHATI3M, IHCTHTYI10HAII3M, pealli3M Ta iH.

3arajioM cucTeMa INPaBOCBITOIVAHUX KOOPAMHAT, 33 JOHOMOIOK SKUX
BiIOYBA€THCS TOBOJII YiTKa 3MICTOBA JIOKAJII3aIlis ICHYIOUMX MiAXOIIB O OCMHCICHHS
(heHOMEHA TIpaBa, € TUXOTOMIUHOI0. 3a 6a30BOIO CBITOTIISTHOIO XapaKTEPHCTUKOIO B Hill
BUOKPEMITIOIOTH 00'€KTUBICTCHKI Ta cy0'ekTUBICTCHKI miaxoau. [Ipu npomy 3a soriko-
METOJI0JIOTIYHUMH O3HAKaMH B KOXKHIH 3 JaHUX alIbTEPHATUBHUX Pyl BHOKPEMITIOIOTh
pauioHaNiCTHYHI Ta HepaliOHATICTHYHI MiIX0aH. Y Teopii MpaBa JOCIiAHUKH BKa3yIOTh
Ha JMBEPreHIlI0 IOCHATYpali3My Ta IIO3UTHBI3MY, a TaKOXX Ha aJbTepHATHBHE
TIIyMayeHHs NPUPOAM NPAaBOBOI HOPMATHUBHOCTI MpPEICTAaBHUKAMHU IIPABOBUX Bepciit

OHTOJIOTI3MY Ta JICOHTOJIOTI3MY. 3 OISy Ha 0COONMBOCTI Cyd4acHOTO €TaIry pO3BUTKY
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BITYM3HSIHOTO IPABO3HABCTBA Ta HAIIOHAJIBHOI IPaBOBOI CHCTEMH 3araioM, iHTepec
BUKIMKAE iHTepeyd’eKTHBICTChKA NAPAAMIMa NPaBOPO3yMiHHs. [i npuGiunmkm
MIPOTIOHYIOTH CIIPUAMATH COIIaJIHIH CBIT OIHOYACHO SIK 00’ €KTHBHY TaK i Cy0’ €KTUBHY
peanbHIcTB. [IpaBo, 3 IXHBOTO MOTIAAY, € IpOIeCyaTbHIM (PEHOMEHOM, CYTHICTH SIKOTO
nepeOyBae B HaJpax CycHuIbHOT KOMYyHiKalii. BimoBinHO, MOHSATTS MPaBOCBIZIOMOCTI €
CTPIIKHEBOIO KaTErOpi€r0 iHTEpCYO €KTHBICTCHKOTO MPaBOpO3yMiHHs. TakuMm 4nMHOM,
iHTepCcyO’€KTHBICTChKA IapajurmMa IOPO/PKYE HOBE pO3YMIHHS IIpaBa — SIK
«ayTOIOWETUYHOI» CUCTEMH. 3TiJIHO 3 «ayTOINOWETHYHOIO» TEOPI€I0 IIpaBa, IPaBoO
«CTBOpIOE came cebe», TOOTO BOHO HE NMPHUBHOCUTHCS B IPABOBY PEASIbHICTH IIEBHOIO
BJIJHOIO BOJICIO, a (OPMyeThCs B HAIpax camoi peanbHOCTI 4epe3 B3aEMOJII0 Ta
B32€MOOOMEXCHHSI Cy0 €KTiB KOMYHIKamii. Y TOMNIYKY aJeKBATHOTO «IyXy Yacy»
MIPaBOPO3YMIHHS B IOPUAWYHINA HAYIli BCEe BHpA3HilIe MPOCTYHAIOTh HOBI OPi€HTHPH,
mopopKeHl PiT0COPCHKOI0 Ta HAYKOBOIO AYMKOKO MOOHM MOCTMOACPHY. [IpHOidHHKM
MOCTMOAEPHY CIPSAMOBYIOTh CBOI 3yCHJUII Ha pYHHYBaHHS JIOTOLCHTPH3MY —
MeTai3nIHOi KapTHHU CBITY, IO CTBEP/KYE PAL[iOHAJI3M SK OHTOJIOTIYHE ITiAIPYHTS
CyCHiJIbCTBA (Yepe3 ySIBICHHS PO CTPYKTYPOBAHICTB 1 PO3YMHICTb CBITY) Ta HAYKOBOTO
MHUCJICHHS, SKE CIPOMOXHE €IWHO iCTHHHHM CHOCOOOM JaTh OIHC 30BHILIHBOT
peanbHOCTI. Po3risiz CBITOTIISIHUX OpiEHTUPIB NpaBOMi3HAHHS Oy/e HENOBHUM, SIKIIO
OMHUHYTH VyBaror0 CHHepreTuyHy mnapaaurmy. CuHEpreTHdyHe CBITOBIXIYTTS
XapaKTepU3YEThCS HENHIWHICTIO MHCIEHHS, CTOXAaCTHYHOK, HEIEeTePMiHOBAHOIO
KapTUHOK CBITY, IO BimoOpakae HEPIBHOBaXHICTh, HECTIMKICT 1 HE3BOPOTHICTH
CKIamHUX 00’ekTiB 1 mpomeciB. CuHepreTHka SK MDKAUCIUIUTIHAPHUN HAIPSIMOK
HAYKOBOTO MMOIIYKY CIIPSIMOBAHA Ha Mi3HAHHS 3arajlbHUX 3aKOHOMIPHOCTEH 1 IPUHIIHITIB
camoopranizauii B CKJIaJHUX HEJHIMHUX cHCcTeMax pi3HOI MPHUPOIM, Yy TOMY HHCII

COLIAJIbHUX.

TeopeTuuHi miaxoam 10 NpaBopo3yMiHHS.

Curyariiss CBITOTJSITHOTO TUTIOPANi3My 1 KOHKYpEHIIi pI3HHX OIHUCIB
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peanbHOCTI (KapTHH CBITY) 3HAXOAWTH CBiff BHSAB y 0araTOMaHITHOCTI MiJXOMiB /IO
npaBopo3yMiHHs. IIpaBopo3ymiHHAI — Il IHTENEKTyaJbHHH NPOIEC OCMHCICHHS
IpaBa, IIeBHE Horo OaueHHs, BUpaKeHEe B KOHKPETHUX KOHIICTIISAX PO HOro CyTHICTS,
tdopmu Ta PyHKIIOHYBaHHSA. HayKoBi KOHIEIIIT TpaBO PO3YMiHHS HACTYIIHI.

Ineonoriunnii (akciosoriunumii) aGo mpupoaHO-NIPaBOBMIT MIXiA: BUXiqHA
(dhopma OYyTTS mpaBa — rpOMaIChKa CBIIOMICTh; MIPABO — HE TEKCTH 3aKOHY, a CHCTEMa
izelt (MMOHATH) PO 3arajIbHOOOOB'SI3KOBI HOPMH, TIpaBa, 00OB'SI3KH, 3a00POHH, IPUPOIHI
YMOBHM iX BHHHKHEHHS Ta peaiizalii, MopsaoK i GopMH 3aXUCTy, 5IKa € y CyCHUIbHIH
CBIZIOMOCTI Ta Opi€HTOBaHa Ha MOpabHI MiHHOCTI. [Ipn TakoMy MiXO0/i MPaBo i 3aKOH
PO3MEXOBYIOTBCS, HEPIIICTh BIIVIAETBCS MpaBy SK HOPMAaTHBHO 3aKpilUICHIN
CIPaBEINBOCTI, a 3aKOH PO3TISAAEThCA SK Horo ¢opma, MOKNIWKAaHA BiIMOBiIATH
MpaBy K HOTO 3MICTy.

HopMaTtuBHuii (mo3uTuBicTCHKUIA) minxin: BuxinHa ¢opma OyTTs mpaBa —
HOpMa IIpaBa; MpaBo — 116 HOPMU, BUKJIAJCHI B 3aKOHAX Ta IHIIMX HOPMATUBHUX aKTaXx.
[Tpu TakoMy mixoi BiIOyBa€eThCsl OTOTOKHEHHSI IpaBa 1 3aKoHy. BHOKpeMITIoI0Th Taki
HOro HalpsMKH:

Knacuunuii mo3uTHBi3M — BUXOJUTH 3 TOTO, IO TPaBO € HAKA30M CyBEpeHa
(nepxaBHOI BiagM), 1 MOSCHIOE OOOB’SI3KOBICTH MO3WTHBHOIO IPaBa ICHYBaHHSIM Y
MepeBaXHOI OIMBIIOCTI WICHIB CYCIIIBCTBA 3BHYKH KOPUTHUCS LHAM IPUMYCOBHM
HaKazaM.

CyuacHuii NO3MTHBI3M 3a3BUYail TOB’3y€ OOOB’S3KOBICTH ITO3UTHBHOTO
IpaBa 3 TaK 3BaHUM IMPABUIOM BH3HaHHs. lle mpaBmio BU3HA4Yae yMOBH, SIKi CIif
BUKOHATH, abM MEBHY HOPMY MOKHa OyJi0 BBaXKaTu NMpaBOBO. MO)XKHa BUOKPEMHUTH
JIBA OCHOBHI HaNpPSIMKH: «M’SIKHI TO3UTHUBI3M» Ta <OKOPCTKHI MO3UTUBIZMY. «M’sIKi»
MIO3UTHBICTH BBAXKAIOTB, 1110 IIPABUIIO BU3HAHHS MOXKE MICTUTH SIK KPUTEPiil IOpUANIHOT
YHHHOCTI BiJIOBIIHICTH 3 MOPaJIbHUMHU IPUHIUIIAMH 200 3MICTOBHUMH I[IHHOCTSIMH.
«KopcTki» TMO3UTHBICTH HANONATAIOTh HA TOMY, IO HASABHICTh y TEBHOI HOPMH

MOPABHOT SKOCTI HIKOJM He MOKe OYTH KpHUTEpieM IOPUINIHOI YMHHOCTI Ii€i HOpMH;
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KpUTEpieEM 3aKOHHOCTI Ma€e OyTH MPOCTO AKUNUCH BU3HAYCHHUN COIiaIbHUH (DaKT.

Couiosioriunmii miaxin: BuxigHa ¢opma OyTTs mpaBa — IIPaBOBIJHOCHHHU;
MIPaBO — MOPSAIOK CYCHITBHUX BiTHOCHH, SKHU MPOSBISETHCA Y JisX 1 MOBEIIHII JIFOACH.
[Ipu TakoMy migxonai MPaBOM BU3HAETHCA HOTO (QYHKI[IOHYBAHHS, peaii3aiis, HOro
«Iish» Y )KUTTI — y cHOPMOBAHUX 1 TAKUX, IO (GOPMYIOTHCS, CyCHUIBHUX BiTHOCHHAX, &
He 1l0ro CTBOPEHHs IPaBOTBOPUYHUMH OpraHamMu y (opMi 3aKOHY Ta iHIIUX HOPMATUBHO-
MIPaBOBUX AKTIB.

Icuxonoriyna KOHIENIliss MPaBOPO3YMiHHS, SKa BiJKUIA€ IOTJSAA Ha
MPaBo K Ha HOPMH, IOPUANYHY MPAKTUKY UM BTUICHHS IEBHUX if€aliB i MPHUHITAIIIB.
[IpaBo TYT pO3IIIAAAETHCS BUKIIOYHO SIK NPOSIB ITPABOCBIIOMOCTI, SIBHINE JIIOACHKOI
TICUXIKH, Ha KOTPY BIUIMBAIOTH Pi3HI YNHHUKH, B TOMY YHCIIi 3aKOHOABCTBO.

3rigHO 3 MApKCHCTCHKMM BYEHHSIM IPaBO — CYTO KiacoBe sBumie. OTxe,
TOJIOBHI O3HaKM MpaBa — HOrO KIIACOBUH, BOJBHOBHI XapakTep 1 MarepiaibHa
obymoBrneHicTe. IIpaBo € dacTuHOIO HaAOyIOBHM HaA EKOHOMIYHMM 0a3ucom
cycmijbcTBa. BomHOYAc paBo MOXKe CIIpaBIIsITH 3BOPOTHHH BILIMB HA €KOHOMIKY 1 BCe
CYCHUIbHE JKUTTSL.

IcTopnyHa mKkona mpaBa, NMPUOIYHWKM SIKOi BBAXAIOTh, IO IPaBO — IIe
ICTOpUYHE SIBHIIIE, SIKE, SIK 1 MOBA, HE BCTAHOBIIIOETHCS JOTOBOPOM, HE 3aIIPOBA/IKYETHCS
HaKa30M BIIaJI1, @ BUHUKAE 1 PO3BUBAETHCA TIOCTYNIOBO, CTUXIHHO.

3HavyeHHS NPaBOPO3YMIHHSI TIOIATaE B TOMY, IO BOHO: Oe3rocepemHbo
BIUIMBAa€ Ha CYCIIUIbHY IOBEIIHKY COILIaJbHUX CYyO'eKTiB, (QOpMye IXHIO OLIHKY
MOBENIIHKM 1HIMMX Cy0'€KTiB; BU3HAUAE XapaKTep Ta 3MICT IOPUIANIHOI Teopii; popmye
IOPUANYHY NPAKTUKY K cdepy AisIbHOCTI NpodecifHUX IOPHUCTIB, aMiHICTPAaTOPIB,
MEHEHKEPIB TOIIO.

Mexanizm (opmyBaHHsI MPaBOPO3YMiHHSI € JOBOJI CKIagHWUM. [li3HaHHSA
IpaBa BiZI0yBa€THCs HeE JIMIIE Y MPOLIEC] 30BHILIHBOTO CIOTIISIAHHS MpaBa sk 00'€KTa, a
1 y 6e3mocepeiHiX «KOHTAKTax» Cy0'eKTa 3 MpaBoM i MeXaHi3MaMH, 110 3a0e3MeTyI0Th

Horo peamizaiito, To0To y OyTTi cy0'ekra. Ciia BpaxoByBaTH, IO IPaBOPO3YMIHHSI
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(hopMyeThCS Tif] BILTABOM KOHKPETHHUX CYCHIIBHO-iICTOPHYHUX yYMOB, TOMY BOYEBHIb
BOHO HE MO)Ke OyTH BUIEHUM BiJ BIUTUBY OcTaHHIX. KpiM TOro, MpaBopo3yMiHHS TyXKe
3aJIEKUTH BiJ PIBHA PO3BHTKY HAyKH 3arajloM Ta IOpUANYHOI HAayKu 30Kpema. Bumu
MPaBOPO3yMiHHS. 3aJIe)KHO BiAg Cy0'eKTHOTO CKiany (KUTBKICHHH acmeKT) MOKHa
BUJIUIUTH TaKi BHIM TPABOPO3YMIHHS: IHAWBIAYyajJbHE; IPYNOBE; 3aralbHOCYCIIIbHE;
3araJIbHOJIIOZICHKE. 3 TOUYKH 30pY CTYIEHS OCMHCIICHHS IIPAaBOBOIO MaTepialy MOXHA
BECTH MOBY TIpO: TOBCSKJAEHHE IIPaBOPO3YMIHHS; TpodeciiHe IpaBOpO3yMiHHS;
HayKoBe. 3 TOYKH 30pYy XapakTepy IpodeciiiHOl IisUTbHOCTI HOCIS IPaBOPO3YMIHHS,
MPaBOPO3YMiHHS MOke OyTu: mpodeciitHe; HempodeciiiHe. 3 TOYKH 30py MEXaHI3MY
(dopMyBaHHS TPABOPO3YMIHHS MOXKHA BECTH MOBY MpO: paliOHaJbHO-JIOTiYHE;

eMITipUYHE; eMOIIIITHO-1HTyiTHBHE.

3. CAMOPE®JIEKCIA AK METOJOJIOTTYHUM  ITPHHIIATI
CYHYACHOI'O HAYKOBOI O I1I3HAHHAL.

IonsatTa cy6’ekTa HaykoBoro mizHanusa. CaMocBizomicTh HaykoBUf, il
PoOJb y Mi3HABAJLHOMY NpoLeci.

[lepBuHHUM C€y0’€KTOM HAYKOBOT0 Wi3HAHHA € JIOJWHA, HaJIlJICHA
CBIJIOMICTIO T2 aMOCBIJJOMICTIO, sIKa 3aCBO1JIa ICTOPUYHO BUPOOJICHI Y TPOIIECi PO3BUTKY
cycminbeTBa (GOpMH Ta METOAM TMi3HABAIBHOI HisTbHOCTI. HeBix emHOIO pucoiO
IHTEJICKTYyaJIbHO PO3BHUHEHOI JIIONMHU B Cy4YaCHUX COLIOKYJIBTYPHHX YMOBax €
3aTHICTH 1 MOTpeda B camopeduiekcii, camomizHanHi. [loTpeda B mi3HaHHI cebe B Mpasi
TapaBa y cobi (IpaBOBOMY CaMOITi3HAHH1) — [1€ HOBOYTBOPEHHS HOBITHBOI 100U icTOpil
JIFOJICBKOTO CyCIiNbCTBa. Halie)kHOI Mipolo colialli3oBaHa JIIOAWHA B CY4acHOMY
CYCHJIbCTBI — 1€, KpIM IHIIOro, HOCIH JOCTaTHBO PO3BHHYTOI IPABOCBIJOMOCTI.
Po3yminHs soauHOI0 (heHOMEHa ITpaBOCBIZOMOCTI Ta ii MPaBOPO3YyMiHHS 3arajiom
MEBHUM YMHOM «(pOPMATYIOTh» ii IMi3HaBAIbHY aKTHUBHICTh. J[OCITITHUKN 3a3HA4aIOTh,
II0 CaMOCBIIOMICTh 1 CaMOOIlIHKa B CYKYITHOCTi YTBOPIOIOTH TOJIOBHHH CTPIIKCHb

0COOMCTOCTI, HAaBKOJO SIKOTO ()OPMYIOTHCSI PHUCH XapakTepy, MOTHBH W IHTEpecH,
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TIepeKOHaHHSA I MIHHICHI Opi€HTAIlil, CBITOTIISA 1 COIiabHI MOYYTTS, MPABOCBIIOMICTS 1
IIPaBOBa KYJIbTYpa.

CaMOCBIIOMICTh TPAIUIIIHHO XapaKTepU3YIOTh Yepe3 IMPOIeC yCBiJOMICHHS
JIOAMHOIO ce0e K 0COOMCTOCTI, CBOET AISTBHOCTI B CYCHIJILCTBI, CTOCYHKIB 3 iHIIUMH
JIIOABMHU, PUC XapaKkTepy, BIACHUX il 1 BYMHKIB, MOTHBIB, I[iJicl, pPO3yMOBHX,
MOpaJIBbHUX Ta AYXOBHHUX BJIaCTUBOCTEH. Bci mepepaxoBaHi Ta HHM3Ka HIIMX 00’€KTiB
YCBIZIOMIICHHSI MOXXYTh MaTH CHEHU(IYHO TNpaBOBHH NposB abo mepedyBaroTh y
Oe3rocepeIHEOMY B3a€EMO3B’SI3KY 3 IPaBOBUMH (peHOMeHamu. OCHOBHI JyMKH BUEHHX,
SIKi BUBYAJIM CaMOCBIJIOMICTh, Y KOHTEKCTI MpOOIEMaTHKH TPABOBOTO CaMOITI3HAHHS
MOYHa c(hopMyITIOBaTH HACTYITHUM YHHOM:

CaMOCBiIOMIiCTP pa3oM 3 JyXOBHHM, EMIIPHYHUM 1 pedIeKCHBHIM
MIPOIIAPKAMH HAJISKUTH JI0 CTPYKTYPH JIFOJICEKOI CBIIOMOCTI Ta ABIISIE COOOI0 CKIIATHUN
IpoIIeC, 3MICTOM SIKOTO € YCBITOMJICHHS JIFOJUHOIO ceOe SIK 1HAMBIIyalbHOCTI, CBOIO
BHYTPIIITHBOTO CBIiTY, BJIACHOI 1IEHTUYHOCTI, cBO€i S-konmemiii. CaMOCBiIOMICTh
IHTErpye Taki MpoIecH, sIK CaMOITi3HaHHS, CAMOOIIIHKa Ta CaMOPEryJISIIIisL.

Tak camo, SIK IPaBOCBIJIOMICTb € HEBIJI’EMHOIO 1 «OPraHIYHOI» CKJIaJI0BOIO
CBIZIOMOCTI IIMBiJII30BaHO! JIFOMUHH B Cy4aCHOMY CBITi, TpaBOBa CaMOCBIJIOMICTBh
BHCTYIIA€ MOJIOHMM 32 «CTAaTyCOM» KOMIIOHEHTOM ii CaMOCBiIOMOCTI.

LleHTpabHOIO JAHKOIO CaMOCBIOMOCTI € SI-KOHIemmis, mo SBJISE COOOI0
CYKYIHICTh YCTaHOBOK OCOOMCTOCTI, fKi CHpsMOBaHI Ha camy cebe. BinmmosinmHo,
NpaBOBI 32 CBOIM 3MICTOM €JeMEHTH SI-KOHIEIIl € pe3ysbTaroM CBiJIOMOI y4acTi
iHAMBiIA B TIPaBOBOMY CIIUIKYBaHHI Ta MOKAa3HUKOM pPiBHS PO3BHTKY HOTO IPaBOBOI
KYJbTYpH.

Sl-koHLeNIisl SIK BaXJIMBUH TEOPETHYHMH KOHCTPYKT CY4acHOI INCHXOJIOTii
Moe OyTH BHKOPWUCTAaHHMH JUISl CIIELialli30BaHOTO BMBYEHHS Ta MOSICHEHHS IPaBOBOi
caMoCBiZIoMOCTi ocoOu. S1-00pa3u MaroTh NMpaBoBY CKianoBy. HasBHiCTH B iHAMBIAA
PO3BUHYTOI IPaBOBOi CaMOCBIZIOMOCTI Iependadae iCHyBaHHS B CTPYKTypi ioro -

KOHTIeTii (PYHKIIIOHAIFHO aKTUBHUX €JIEMEHTIB, 0 TCHETHYHO OB’ sI3aHi 3 SBUIIAMHI
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i mpomecamu cepu paBa

S-KoHUeTIIiA K iHTErpambHUA MEXaHI3M CaMOpPEryJsllil MOBEIiHKA OCOOH
3a0e3medye MovyTTs 1IEHTHIHOCT], CAMOTOTOXKHOCTI JIIOWHU. Y TPaBOBOMY BUMIpI 11
OyTTsI 30€epekeHHs] CaMOiIEHTHYHOCTI JO3BOJISIE YCBIMOMITFOBATH MEXi MiXK «SI» 1 «He-
Sl», MO € TCHXOJOTIYHUM IiAIPYHTAM TEPCHEKTHBHOI (TIO3UTUBHOI) HOPHIMYHOT
BIANOBIAJILHOCTI, MOYYTTS 000B’SI3KY, MOBArH JI0 MPAB IHIINUX YYaCHHUKIB COL[IAILHOTO
CIUJIKYBaHHS, CITIBBITHECEHHS BIIAaCHMX IpaB 3 MpaBaM{ IHIIUX, CIIiBBiJHECEHHS
BJIACHMX ITPaB 3 BIACHUMHU 000B’I3KaMH LIO0 1HIIUX.

I[IpaBocBigoMicTh fK mNpeIMeTHe MoOJie Ta IHCTPYMEHT MNPaBOBOIO
CaMOMIi3HAHHS TA HAYKOBO-IOPHIUYHOIO Mi3HAHHS.

['0MOBHMM YMHHHMKOM pPO3BHUTKY IIPAaBOCBIOMOCTI 1HOWBiAA CIil BBaXKaTH
HasBHICTH NI€BOTO MEXaHi3My Horo mpaBoBoi comiamizamii. [IpaBoBa couniamizamis
PO3IIISIAETHCSL  AOCHIIHMKAMHU SIK TPOLIEC: CTaHOBIEHHS OCOOMCTOCTI, 3aCBOEHHS
IHIUBIIOM TPaBOBUX I[IHHOCTEH, HOPM, HACTAHOB, 3pa3KiB MOBEIIHKU, MPUTAMAHHUX
CYCIHIJIbCTBY, COLIaJIbHIA CHUIBHOTI, Tpymi; PO3BUTKY B IHAMBIZA 3aJaTKiB [0
aJIeKBaTHOI 1HTerpaiii y mpaBoBe IMOJie i KyJIbTYPHO-IIPABOBE CEPEIOBHIIE; BIIACHE
BXOJ/DKCHHS JIIOWHY y ITPAaBOBE IT0JI€ i KYJIbTYpPHO-TIPABOBE CEPEIOBHIIE; BKIIOYCHHS
IHAMBIIA B CHCTEMY MIPABOBUX BIJHOCHH; 3aCBOEHHS IHIUBIZIOM MPABOBOTO JIOCBIIY, B
XOJi SIKOTO CTBOPIOETHCS KOHKPETHA OCOOMCTICTH SIK CyO €KT mpaBa, TOOTO Tpoliec
3aCBOEHHS IIEBHOI CHCTEMH COILIATbHO-TIPABOBUX POJICH 1 MPaBOBOi KYJIBTYpH.

Kpurepii it moka3uuku 1l c)OpMOBaHOCTI IPABOCBIJOMOCTI PO3IIISIAIOTHCS 38
JEKIThKOMa PiBHSAME, OCHOBHHMH cCepel] SIKHX €: IHTEIeKTyaJbHHH (KOTHITHBHUH);
OI[IHHMM;,  EMOLIWHWN;  MOTHBAIlIHO-IIHHICHUH;,  BOJBOBMH,  IOBEIIHKOBHUI
(perynatuBHUit). Y KOHTEKCTI MPOOIEMaTHKH IIPABOBOTO CaMOITI3HAHHSI JOIIIBHUM €
BHOKPEMIICHHSI TAKOXK CaMOpe(IEKCUBHOTO PiBHS.

PosmmpenHss mpaBocBimoMocTi  mepeidadae  HacamIepes — 3acBOEHHS
inguBizoM mnpaBoBoi iHpopmamii, KibKicCHe HAKONMMYEeHHS NPABOBHUX 3HAHB.

[ToBHOLIHHE Mi3HAHHS MPAaBOBOI PeaTbHOCTI Nepe0adac BCTAHOBJIEHHS 3B SI3KY Mixk
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«UY:KHM» 1 «CBOIMY, BKITFOYEHHS TOTO, 10 OYIJIO 0 MEBHOTO MOMEHTY 30BHIIIHIM, 0
CHUCTEMH CBOiX OCOOHCTICHMX 3MICTiB 1 I[IHHICHUX KOOpAHWHAT. Take Mi3HAHHS
HEOIMIHHO aKTHBI3y€ BCi OCHOBHI KOMITOHEHTH IPaBOCBIOMOCTI (iHTENEKTyalbHUH,
eMOIIIfHO-OLIHHIH, TTOBEIIHKOBO-PETYIATHBHUN), 3aJi0€ BIACHUHA EK3MCTCHIIMHUN
JOCBiL ocoOu 1 mpouecu camoycBimomieHHs. Clifi po3pi3HITH TeopeTH4YHHil Ta
NPaKTUYHHI ACTIEKTH MPABOBOIr0 caMoMi3HaHHA. [IpaBoBe caMOTi3HAHHS SIK TPOIIEC
MPaKTHYHOTO CaMOYCBIJOMJICHHS y TPABOBOMY BHMIpi JIFOJICBKOTO OYTTS TOTpedye
BIJIIOBIZHOIO IHCTPYMEHTAILHOTO 3a0e3eyeHHs. TTorenuian MPaBOBOL
CaMOCBIZIOMOCTI HaWITOBHIIIE BUSABISIETHCSA y TMPOIECi MPaBOBOi camoperyismii. Y
mporeci  (opMyBaHHS TIPaBOBOi CBIIOMOCTI Ta CaMOCBIIOMOCTiI JOIUTEHUM €
3aCTOCYBaHHS SIK HAYKOBHX, TaK 1 MPAKTUYHUX, & TAKOXK JTyXOBHO-TIPAKTUYHUX METO/IIB.

VY3aranpHIOIOYN AYMKH TOCTITHUKIB, SKi BUBYaIH (DEHOMEH CaMOIIi3HAaHHS B
TEOPCTUYHOMY Ta MPAKTHYHOMY acIleKTaX, MOXHa C(HOpPMYJIIOBaTH TakKi OCHOBHI
[TOJIO)KEHHSI: MPABOBE CaMOIII3HAHHS IPYHTYEThCS Ha pediekcii, ToOTO yCBimOMIICHHI
IH/IMBIZIOM CBOiX BHYTPILIHIX ICHXOJIOTIYHUX akTiB 1 craHiB. [IpaBoBe camomi3HaHHS
CJIiJT PO3TJISLIATH SIK CKJIAJOBY YACTHHY IMi3HAHHS JIFOJJMHOIO ce0¢ SIK MEBHOI I[LTiICHOCTI.

CaMorri3HaHHS K PI3HOBHUJ AiSUTBHOCTI (ITi3HABAILHOT) Ma€ CBOI IiJi, MOTHBH,
meronu. L{ini camorizHaHHS MOXKYTh OyTH IIMPOKUMH (T1i3HAHHS ce0e B IIJIOMY, CBOT'O
JKUTTEBOTO IWIIAXY, CBOEI «IOJi») 1 OUIBII BY3bKHMH, 3YMOBICHHMH JKUTTSIM 1
KOHKPETHUMH CHTyalisMd. MOTHBH caMOITi3HAHHS BUHHUKAIOTh Ha 0a3i BIAIOBITHHUX
noTpeb: B caMOIi3HaHHI, CAMOIIOBa31, IUIICHOCTI CBOrO S1, BU3HaHHS ceOe 3 00Ky 1HIITNX
TOIIIO.

OCHOBHUMH METOJIaMH CAMOITI3HAHHS € CaMOCIIOCTEPESIKCHHS 1 CaMOaHai3.
OnaHyBaHHS HayKOBO-IOCIIHUMH Ta IICHX0JIOr0-eJaroriYHUMHU METOAAMH, THIIUMHU
Mi3HABAJIBHAMU 3ac00aMU 1 NICHXOTEXHIYHUMHU MPUAOMAMH € HEOOXITHO YMOBOIO
Pe3yNIBTATHBHOTO MPABOBOTO CAMOII3HAHHS. [X KOMITIEKC MOYKHA YMOBHO TOJiTHTH HA
IBI TPYyIH, 3aJIe)KHO BiJ JOMIHYBaHHS B HUX paIliOHATHHUX YH HEPalliOHATHHHUX

KOMIIOHEHTIB.
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MeTtomonoriyHuid iHCTpYMEHTapiii MPaBOBOTO CaMOITi3HAHHS BKIIIOYAE, KPIiM
IHIOMX, METOAM 1 UPUHAOMH, IO MAKOTh METape(ICKCHBHY ICHXOJOIIYHY OCHOBY.
HafimoctynHinmm 3 HIX MOYKHA BBa)KATH IHTPOCHEKIIIIO, a OHAM 3 HAaHCKIQIHIIINX —
(heHOMEHOJIOTIUHY penNyKWifo Ta iHmi mpuiiomu (eHoMeHoJoriuHOTO MeToxmy. Jlms
BHYTPIIIHBOTO «OYHILEHHS MPAaBOBOT MCUXIKH METOAY IHTPOCHEKIil HEJOCTaTHBO —
NOTPIOHO BIaBaTHCS 110 CIIOCOOIB Cy4acHOI aHAJIITHYHOI ICHXOJIOTIl, a TaKoXK psiiy

JlyXOBHUX y4Y€Hb.

4. METOLOJIOITYHI HIJIXOOQH Y HAYKOBO-FOPHIHYHUX
HOCIIIPKEHHAX.

MeToaoJioriyHuii miaXin — me KOMIUIEKC OCHOBHHX BHXIJHUX YCTaHOBOK,
BKITIOYAIOYM II€BHE MOYATKOBE YSIBJIECHHS IIPO MOCTIKYBaHHH O0O0’€KT, a TaKOXK
OOyMOBJICHI IIMMH VSBJICHHSMH CTpATeris, TaKTHKa 1 METOAM MOCHIDKCHHS. IIe
MIPUHIIMIIOBA METOA0JIOTYHA OPiEHTAIlIS JOCTIIHAKA, TOYKA 30PY, 3 K01 PO3TIISIA€THCS
00’€eKT tociipKeHHs (crnociO BU3HaYeHHs 00’ €KTa), IPUHIMIM 1 TOHATTS, K1 KEPYIOTh
3araJibHOK0 CTPATETIEI0 JTOCIIIKCHHS.

MeTomoNOTiYHAN MiaXiJ € OJHHM i3 TOJIOBHHX KOMIIOHCHTIB MapagurMu i
PO3IIILAAETHCS SIK «aHCAMOJIb)» B3a€MO3AJIS)KHUX HAYKOBUX METOJIB. MeTo10I0T YN
MiAX1D MICTHTB y c0o0l Pi3HOMaHITHI B3a€MO3aJIeKHI METOIH, IEBHIM YHHOM II0B’A3aHi
MiX CO00I0, cepell IKUX OIMH abo0 JeKiIbKa € TOJOBHUMH, a BCl iHIII ITiAIOPSIIKOBaHI
M, 3aJICXKHI BiJl HUX, MAIOTh JOIMTOMDKHHIA XapaKkTep.

1. IcTopuynuii minxin 3acHOBaHWI Ha BUBYCHHI JIEPKABHO-TIPABOBHUX
ABMI Y iXHHOMY BHHHMKHEHHi i po3BMTKy. Moro 3actocyBaHHs mepenGauae pos3riisi
00’€eKTa SIK TAKOTO, Y SIKOTO € MUHYJIE, ChOTOJICHHS 1 MalOyTHE, MPUYOMY JaHUI CTaH
00’eKTa BH3HAYAETHCS HE TUIBKW HOTO MHMHYJIHMM, a W IPOTHO30BAaHUM MaiOyTHIM.
Icropuynnii  minxing BuUMarae He TMpocToi KOHCTaTamii iCTOPUYHUX (akTiB, a
(hopMyrOBaHHS IIEBHUX BUCHOBKIB ITPO BIUTMB MHUHYJIOTO Ha Cy4JacHUH 1 MaiOyTHil

PO3BHTOK 00’€KTa. JIoMiHYIOUNM, ajie He €MHNM, € ICTOPUYHIIA METO, B OCHOBI SIKOTO
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JIeKUTh BIHBUCHHS pEaNTbHOI iCTOPIl IeprKaBM i MpaBa K €JIeMEHTIB CYCHIIbCTBA Y iX
KOHKPETHOMY Pi3HOMAHITTi; BUSBICHHS iCTOPUYHUX (DAKTiB 1 Ha IIiii OCHOBI pO3yMOBE
BIITBOPEHHS 1CTOPHYHOTO IMPOIIECY, IO PO3KPUBAETHCS Uepe3 JIOTIKY, 3aKOHOMIPHOCTI
PO3BHUTKY CYCIHiJICTBA (ICTOpUYHA MIKOJIA MPaBa, iCTOPUYHI HAYKH). JOCTITUTH 00’ €EKT
ICTOPUYHO — 3HAYUTH MPOCTSIKUTH MOCIIIOBHICTh HOTO 3MiHH B MEBHOMY KOHTEKCTI,
BUSIBUTH B3a€MO3B 30K CTaHIB 00’€KTa, 10 3MIHIOIOTHCS. 3aCTOCYBAHHS 1CTOPUYHOTO
MiJIXOy BUMPABIAAHO 3a HEOOXIMHOCTI 3MiHCHEHHs Kiacudikamii (TUIONOrii) Oymab-
SIKOro IpasoBoro (exHomeHy. Hampuxian, cyuacHa kiacugikallis mpaB JIIOAWHH €
PE3yIbTATOM TPUBAJIOTO iCTOPHYHOTO CTAHOBJICHHS Pi3HUX COLiaNbHUX cTaHAapTiB [11;
2, c. 183].

2. Jloriunmii miaxia, 3a JOMOMOTOI0 SKOTO PO3KPHUBAIOTHCS 00'€KTHUBHI
3aKOHOMIPHOCTI BUHHUKHEHHS, PO3BHUTKY 1 (YHKI[IOHYBaHHS JCPKaBH i IIpaBa MIIIXOM
X BUBYCHHS Ha TUX CT/IisX ICHyBaHHsI, Ha SKMX KOHI[EHTPOBAHO BHUSBJISIFOTHCSI TOJIOBHI
PUCH iX ICTOPUYHOI €BOJIONII1, a IIe He MOTpedye Oe3MmocepeqHHOr0 PO3MIIALY Mepediry
peajbHOT icTopil, «BUNaIKOBOCTEI» ICTOPUYHOTO O3BHUTKY.

3. I'epmeneBTuunmii minxin. I'epmeneBruka (rpeu. hermeneutike —
TIyMaueHHsI) PO3TJIIA€ CTBOPIOBAHI JIFOJIbMH CIIPaB)KHI Y MOKJIMBI TEKCTH, iCHYIOU1
SIK crenn(ivHi 3HAKOBO-CUMBOJIbHI CHCTEMH. | epMEHEBTHYHMHN MiJXiJ IPYHTYETHCS Ha
CYKYITHOCTi MPUHIHXIIIB i METOAIB TIyMadeHHs Ta iHTEpIIpeTallil I0pUANIHIX TEKCTiB
(HOpMaTHBHO-TIPAaBOBHX Ta IHIINX MPaBOBHX JOKYMCEHTIB, a TAKOXK HAYKOBHX IPAIb).
Ie#t migxix sk TOMiHYIOYHI BIACTHBHN aHAMITHYHINA fopucnpyaeHmii [12; 2, c. 194].
[Ipu 3acrocyBaHHI JaHOTO MiIXOAY MOCHIAHHWK OPIEHTYETHCS Ha MPABOPO3YMIHHA Y
pI3HUX TIPaBOBUX KyJbTypaX, IPaBOBHUX CHCTeMax 1 CiM’sX, OCKUIbKM CB00Oja,
CIPaBeJIUBICTh, BIJNOBIIAIbHICTH TOLIO ITO-PI3HOMY IHTEPIPETYIOTHCS B HUX.

I'epMeHeBTHYHMHN TTiX11 JO3BOJISE:

— 3/1iHCHIOBaTH MHO>KMHHE ITi3HaHHS, TIIyMadeHHs, IHTepIpeTallio;

— 3a0e3mevyyBaTH IICHXOJOTiYHE 1 I03apallioHaNbHE CHPUHHATTS, IO

3a0e3medye mepeIpo3yMiHHS;
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— TIOSCHIOBATH JIOTIKY TEKCTY i TIOB’S3aHUX 3 HEIO SBHII, Y TOMY YHCHi B ii
COLIIOKYJIBTYPHOMY ¥ iCTOPHYHOMY KOHTEKCTI.

VY 3aranbHMX pHCax alrOpUTM IIPOBEAEHHS T'€PMEHEBTUYHO-TIPABOBOTO
JIOCTIKCHHS TEKCTIB IIOBUHEH BKJIIOYATH B ce0e TaKy IMOCIiIOBHICTD JOCIHITHHIEKAX
HpoLenyp:

—  BWABJICHHS IOPUIMYHOTO TEKCTY, 11O MijjIsirac BUBUSHHIO 1 Horo dikcariiro.
JUIl TIMCBMOBHX JOKYMEHTIB L€H eram MJOCIHi/UKEHHsS CIIeliajJbHO MOXe 1 He
(ikcyBaTHcs, ane Uil YyCHUX TEKCTIB 1 TEKCTIB, sIKi BUCIIOBJIIOIOTHCS B TIOBEIIHKOBUX
aKTax, BUSBJICHHS TEKCTY BUMarae CrieliajbHOI JOCIiAHUIBKOT poboTH;

— TIONEpeIHE PO3YMIHHS  IOPUAWYHOTO TEKCTY 3  BHUKOPHCTAHHIM
TpaMaTHYHOTO AaHaNi3y: 3MICT IOPHIUYHOTO TEKCTY «CXOIUTIOEThCA» Y MEPIIOMY
HaOJIM)KEHHI,

— 3iCTaBJICHHS IOPHIUYHOTO TEKCTY 13 CHCTEMOIO IOPUANYHUX TEKCTIB, B SIKI
BiH BKJIIOYEHUH;

— TIOBEpPHEHHS y IOIIEPE/IHE PO3YMIHHSI IOPHIMYHOTO TEKCTY 3 YpaxyBaHHIM
BUSIBJICHHX 3B’SI3KiB 3 IHIIMMH JJOKYMEHTaMH, IPHYUH CTBOPEHHS IAHOT'O FOPHIMYHOTO
TEKCTY;

— BHBYEHHS COLIOKYJIBTYpPHOI CHTYyallii CTBOPEHHS JOKYMEHTAa. CTOCOBHO
HOPMAaTHBHOTO MPAaBOBOTO aKTa II€ POOUTHCS IIISIXOM BHBUCHHS ITAKEeTa 3aKOHOJABUO]
IHII[IaTHBH, TPOMAJICEKUX OOTOBOPEHD 3aKOHOIIPOEKTIB (TIPOEKTIB iHIIMX HOPMATHBHO-
NpPaBOBUX AaKTIiB), yCTaJleHOI CyIOBOI Ta aJMIiHICTPaTUBHOI HPAKTHKU. AJsS 1HIIMX
IOPUINYHUX JTOKYMEHTIB CHTYyaIlil yCKIQJHIOETHCS 3HAYHOIO MIpOI0 3aKpUTHM
XapakTepoM iHpopMmallii PO CTBOPEHHS FOPUANIHOTO JOKYMEHTA. MOXHA CIIHPATHCS
Ha noBigomieHHs y 3MI, nuctyBaHHs CTOpiH, IO HE Ma€ MMPAaBOBOTO XapakTepy, iX
MOBIZIOMJICHHS TIPO CUTYaLlil0, 110 MIepelye CKIIaJaHHIO FOPHIMYHOTO JJOKyMEHTa Ta iH.,
MPOTE CJIiJ] TaM’ITaT! MPO MOKJIMBICTh HEAOCTOBIPHOCTI TAKHX BiJIOMOCTEH;

— KOPWTYBaHHS PO3YyMiHHS IOPUANYHOTO TEKCTY 3 YPaXyBaHHSIM BHSBICHUX

3aKOHOMIpHOCTeH 1 3B’s3kiB. Ha mamoMmy erami 3aBmaHHSA 3°SCyBaHHS 3MiCTy
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IOPUINYHOTO TEKCTY IOBHHHE OYyTHM BHKOHAaHE. TaKWH pe3ylbTaT Mae€ XapakTep
OpUITYIIEHHs, 32 3ayBaxkeHHsM . Tagamepa, «XTO X04e 3pO3yMITH TEKCT, TOU 3aBKIH
pPOOHTH MpUMIYIIEHHS. BiH mependadae CMHUCIH IIJIOTO, SIKUH 3Aa€THCS HOMY MEpPIINM
3MiCTOM Yy TEKCTi. TAK BUXOAUTH TOMY, III0 TEKCT YUTAIOTH BXKE 31 3HATHIM OYiKyBaHHSIM
neBHOro ceHey» [13];

— BWABJICHHS 3aBIaHb, SKIi TIOBMHHI BHpILIyBaTucs 3a JIOIIOMOTOIO
AQHATI30BAHOTO JIOKYMEHTA. IOpWAMYHA TePMEHEBTHKA CIIPSIMOBaHA HE TUIBKM Ha
PO3YMiHHS FOPUIMYHOTO TEKCTY, a i Ha HOTO IHTepIpeTalio, BUXOASI4YH 3 THX HOTpeO,
sIKi 3 IOTO JOTIOMOTOI0 TTOBHHHI 3aJJOBOJIBHATHCS Ha MOMEHT iHTepmpertarii. KuTrs,
BIJTHOCHHH, PETJIAMEHTOBaHI IOPUANYHUM TEKCTOM, € pYyXJUBHMH 1 HE MOXYTb
30epiraTu, Ha BiAMIHY BiI TEKCTy, 3acTHrIy ¢oOpMy. dUepe3 IEeBHHI dac, Micis
HEMHUHYYO01 3MiHH TOTped Cy0’€KTiB, 3a(iKCOBaHUI TEKCT BUSBIAETHCS HEAKTYATbHUM.
HeoOxinHicTh akTyanizaiii 3MiCTy TEKCTY, «ITiJJBEJCHHS HOT0 Mmijl iCHYI0Yl HA MOMEHT
iHTepHpeTalii moTpedu MpU3BOIUTH 0 HEOOXiAHOCTI TENEONOTIYHOI iHTepIpeTamii. y
TaKOMY BHIIQJIKy BKJIMBO BiA4yBaTW IpaHb MK PO3YMIHHSIM TEKCTY 1 CBaBLLISIM
iHTeprperaropa. MipijioM NpaBUIBHOTO PO3YMIHHSI CEHCY TEKCTY € 30€peKEeHHs METH
Horo cTBOpeHHs i Horo 3acrocyBaHHs. Ha npoMy erami repMeHeBTHYHE JAOCIIIHKCHHS
MIEPETHHAETHCA 3 AaKCIOJIOTIYHUM, Y XOJi SIKOrO BHSBISIIOTHCS LTI CTBOPEHHS 1
3aCTOCYBaHHS OPUANIHOTO TEKCTY. TOOTO MPaBHIIFHOIO IHTEPIIPETAIIIEI0 TEKCTY € TaKa,
B SKifi He3aNe)XHO BiJA HAZaHHA TOTO YH IHIIOTO CEHCY cjoBaM abo BHUpa3aM,
BUKOPHCTaHUM Y TEKCTI, OCHOBHA iJIesl TEKCTY, 3aKJIaJIcHa B HbOTO METa 3aJIHIIaI0ThCS
HE3MIHHOIO;

— PpO3’SICHEHHS CMHUCIY TEKCTYy — 3aKIIOYHMH eTall TepMEHEBTUYHOTO
TIIyMa4eHHs, 1110 BUMarae ikcalii oTpuMaHuX pe3ysbTaTiB y BUTJISII pO3’ICHEHHS.

EBpucTnuHMii MOTEHIIa TEPMEHEBTHYHOTO IiJIXOLy IOJArae B OTPUMAaHHI
BIJJOMOCTEH NP0 CMUCI TEKCTY, 3aKJIaJICHUH Y HHOTO aBTOPOM, 1 ITPO Te, JJIsl 4OTo LeH
TEKCT MO’Ke OyTH BUKOPHCTAHUH. Y HAyKOBOMY JIOCHIPKEHHI TAKUH pe3yIbTaT IIOBHHEH

OyTH TPOMDKHHM, JaBaTH MJCTaBYy UIA PO3AYMIB YUCHOTO MPO IPAaBOBI SBUINA i
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CIyXXWTH TIPHBOAOM [UISl BUSIBIICHHS IIPOOJIEM B aI€KBaTHOCTI BUKJIAACHHS (DaKTHIHNX
o0CTaBHH.

4. IopiBHsabLHMIA miaXig cropsMoBaHWK Ha BHABICHHA NOXIOHUX i
BIIMIHHHX O3HAaK MPABOBHX 1 JEPKABHUX CHCTEM Pi3HHUX KpaiH, X eIeMEHTIB (Tary3ei,
IHCTUTYTIB 1 HOpM TIpaBa abo OpraHiB JepiKaBH, IHIINX JeP)KaBHUX IHCTUTYTIB), 8 TAKOX
3araJibHUX 1 BIAMIHHMX 3aKOHOMIPHOCTEH iX BUHUKHCHHS, PO3BUTKY, (D YHKI[IOHYBaHHSI.

MeTo/10510Tis TOPIBHSIBHOTO MiAXOAY IPYHTYETHCS Ha TIOPiBHSUTBHOMY METOI
1 B3a€EMOIIOB'SI3aHUX 13 HUM IHIIMX HayKOBHX MeToJax. [1opiBHAIbHO-IIPaBOBUIT METOX
3aCTOCOBYEThCS TIPH NPOBEICHHI KIIacu]ikariif i cHCTeMaTH3aIliil TepKaBHO-TIPAaBOBHX
SIBHIIT, TA€ MOMJIUBICTH JOCIIDKYBATH 1X Y IIUPOKOMY COIIalIbHOMY KOHTEKCTI, €THOCTI
eKOHOMIYHHUX, COIiaJIbHUX, €THIYHMUX Ta IHIINX YHHHUKIB IPAaBOBOTO PO3BUTKY. 3a
JIOTIOMOTOI0 TTOPiBHSUIBHOTO METOJY BUABIISIETHCS 3aTaJIbHE 1 OCOOJIMBE B iCTOPHYHHX
SIBUILAX, MMi3HAIOTHCS PI3HOMAHITHI ICTOPUYHI a0 PO3BUTKY TOTO caMOro siBuiia abo
PI3HHX CITIBICHYIOYMX SIBHI, BHU3HAYAIOTHCA TEHIEHI1 po3BUTKy. Jlo dopm
MOPIBHSUIBHOT'O METO/ly HaJIeXaTh: NOPIBHSIIBHO-JIOTIYHHUH, OPIBHSIBHO-ICTOPHYHHH,
MOPIBHSUIBHO-TEHETHYHHH.

5. Hinnicamit  (akcionmoriunamii) migxinm TpyHTYeThCS Ha HU3II
(110cOPCHKO-COLIOIOTTYHNX KOHIETIIIH. 3TiHO 3 HUMH JIIOJICEKI iSTHHS MOXXYTb OyTH
OCMUCIICH] JIWIIE y CIIBBIHECEHHI 3 I[IHHOCTAMH (OJlarammu), SKHMH 3YMOBIIOIOTBCS
HOPMH 1 IIiJIi TIOBEMiHKH JIFONeH. Y MpaBO3HABCTBI LEH IiIXill BUKOPHCTOBYETHCS y
JOCHI/DKEHHSX LIHHOCTI IpaBa, TMPaBOBOI KYJIbTYPH, CYCIUIBHOI 3HAYyLIOCTI
(cycminpHOI KOpHCTI 1 cycmiapHOI HEOE3MeKH) AisiHb y cepi aii mpaBa. AkciomoriaHui
MIAX17] TOJISITaE B 30CEPEIKEHOCTI Ha I[IHHOCTSX SIK 3arajlbHO3HAYYIUX MPHHIIUTIAX, SKi
BU3HAYAIOTh JIIOJICHKY JISUTBHICT | MOTHBALIIIO IIPABOBOI MOBEAIHKHU. TOJIOBHIM 3MICTOM
JTAHOTO MIJXOJY € aHali3 Pi3HUX LIHHICHUX ACIEKTiB IPaBOBOi peaJbHOCTL. Y pamMKax
JTAHOTO TI/IX0/1y BaXKJIMBO PO3MEXYBATH HOPMH 1 IIIHHOCTI, SIK 3araJIbHOKYJIBTYPHI, TaK
1 cmenu@ivHO TPaBOBi, BHUABUTH iX i€papxif0. AKCIONOTIYHHH MiIXil IO3BOJSE

MIpKyBaTH TpPO Pi3HI THNH TPABOPO3YMIHHS B PaMKax pIi3HUX IPABOBHUX CHCTEM
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3aJIeKHO BiJI TOTO, sIKa pearlbHa POJIb IPaBa B )KUTTI PI3HUX CIIUTFHOT. 3aJIeKHO BiJf TOTO,
SIK TIPOSIBIIIETHCSL OCOOWCTICHA WIHHICTH IpaBa, MOKHA pOOUTH BHUCHOBKH PO T€, IO
SKOi TIPaBOBOI CiM’i HaJIOKUTh Ta UM iHIIA IPaBOBAa CHUCTEMA, KM PiBEHb peanizamii
IIpaB JIIOAMHU B PI3HUX NPaBOBHX cucTteMax. Hampuxian, sSKOio B 3aXiHUX IPaBOBUX
cHcTeMax MpaBo BiJlirpae poiib TOJIOBHOTO PETYISATOpa CYCHIJIBHUX BiJTHOCHH 1 BUCTYIIA€E
TOJIOBHUM 3aC000M 3aXHCTy TpaB JIIOJUHHU, TO B «HE3aXiJHHX» MPABOBUX CHCTEMaX
MIPaBO HE € €IMHHUM i TOJIOBHUM PETYIISITOPOM BIJIHOCHH Y CYCIIJIBCTBI 1 pOJIb IpaBa B
EBOJIIONIT IUX CHUIBHOT € Pi3HOI0. TakuM YMHOM, 3aBJSKH aKCIOJOTIYHOMY MiJIXOIy
MO’KHA PO3KPUTH CYTHICHO-3MICTOBHHII aCIIEKT COPHUHSTTS MpaBa B Pi3HUX MPABOBUX
CHCTEMaX, 10, ¥ CBOIO Yepry, A03BOJISE BUSABUTH 3aKOHOMIpHOCTI 1X (opMyBaHHS Ta
MexaHi3Mm (yHkmionysanns [14; 2, ¢. 197].

6. CucreMHuii miaxix — oxWH i3 TONOBHUX  HAIpPSMiB
MDKAMCIMIUTIHAPHOT METOAOJIOTIT HAyKOBOTO II3HAHHS, MeTa 1 3aBIaHHS SKOTO
MONATAIOTh B JOCTIUKEHHSX IIEBHMX OO0 €KTIB SK CKIAAHUX CHCTEM. Moro
BUKOPHCTaHHS Tependadac po3riisih JepKaBHUX 1 INPAaBOBHX SBHII SK IUTICHUX
CYKYITHOCTEH DPi3HOMAHITHUX CJIEMCHTIB (CKJIQJIOBUX YaCTHH), IO B3aEMOIIIOTH MiXk
co00K0 1 HAaBKOJMIUHIM cepeloBuiieM. J[0 TONOBHHX IOJOXEHb IBOTO IiIXOLY
HaJIeXKAaTh TaKi:

- JIEpKaBHO-TIPABOBI SIBUIA SIK OO0’€KTH 30BHINIHBOTO CBITY Ta
MIPEIMETH ITi3HAHHS MAIOTh IIUTICHUNA XapaKTep, [0 3YMOBIIIOE€ HAasBHICTh Y HUX TaKUX
BJIACTHBOCTEH, SIKI HE 3BOASATHCS 0 CyMHU BJIACTMBOCTEH iX YaCTHH;

- eNeMEeHTH OyAb-SIKOTrO Jep)KaBHOTO-TIPABOBOTO  SIBHUIIA, SKE €
CHCTEMOIO, B3a€MOITOB'I3aHI MiXK CO00I0, TaK caMoO SIK 1 KOKHE SIBHILE ITOB’sA3aHE 3
MHOXKMHOIO IHIIMX CHCTEM, NPHUYOMY IHTepIpeTaiis (BU3HAUEHHS) BJIACTHBOCTEH
€JIEMEHTIB UM CHCTEM 3aJIe)KUTh BiJl BIACTHBOCTEH CHCTEMHOTO IIJIOT0, YaCTHHOIO
SIKOTO BOHH €;

- Oyap-sKe Iep>kaBHO-TIPABOBE SIBUIIE Ma€ THHAMIUHY MIPUPOLY, TOOTO

I7[OMy BJIACTHBI nponec BUHUKHCHHSA, CTAHOBJICHHS, PO3BUTKY, 3MIHHU Ta MMPUITAHCHHA
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iCHyBaHHS;

- (hYHKIIOHYBaHHS Ta PO3BHTOK IMX SBUII 3/[IHCHIOETHCS B PE3yIbTATi
B3a€MOJii 3 3O0BHIINIHIM CEpeJOBHUINEM IPH IPHMaTi (JOMIHYBaHHI) BHYTPIIIHIX
3aKOHOMIpHOCTeH (HOro CcaMOpO3BUTKY) HaJx 3OBHINIHIMA YHHHAKAMH Ta
3aKOHOMIPHOCTSIMH.

Ilpu BuKOpHCTaHHI METOJOJOTIT CHUCTEMHOTO IMiAXOAY JAOCHIDKYIOTHCS
CTaTHYHI, CTPYKTYpHi, AWHAaMi4Hi KOMIIOHEHTH Ta BJIACTHBOCTI, IX BHYTpIlHI Ta
30BHILIHI POSIBY, FTeHETUYHI Ta (YHKIIOHAJBHI 3B'A3KH, B3a€MOJIIi 3 CEpEeIOBHILEM 32
JIOTIOMOTOI0 METOJIB aHali3y, CHHTE3Y, (PYHKIIOHANEHOTO, CTPYKTYPHOTO Ta iHIIHX.
losloBHUMH KaTeTOpPisiIMH, SKi BHKOPHCTOBYIOTBCSI B CHCTEMHOMY JOCIIJUKEHHI, €:
€JIEMEHT, YaCTHHA, I[iJIe; BHYTPIIITHE — 30BHIIITHE; aHATI3 — CHHTE3; CTATHKA — IWHAMIKA;
CKJIaJl — CTPYKTYpa; 3B'SI3KH — BITHOCHHU; BIACTUBOCTI TOIIIO, & BIATIOBITHO B MOHATTAX
IOPUCTIPY/ACHIIIT: NpaBOBa CHUCTEMa, CUCTEMa OpraHiB JepXKaBH, cHUcTema Ipasa [3,
c. 73].

7. CuHepreTuyHuii miaxix, 3a J0OMOMOroI0 SKOTO JEPXKaBHO-TIPABOBI
SIBHIIA JTOCII/PKYIOTBCS SIK CHCTEMH, 1[0 CAMOOPTaHi3YIOThCsI, BAHUKHEHHSI 1 3MiHa SIKUX
TPYHTYETHCS Ha BUITAIKOBHX IpoLecax, 0cOONMBO B X KPU30BHX, HECTAOLIBHUX CTaHAX.
CuHepretuka (Tpell. Synergos — y3roJLKeHO JIF0Uri) — IIe HApsiM MDKTUCIUILTIHAPHIX
JOCTIKCHD, 00 ’€KTOM SIKMX € TPOIIECH CaMOOpraHi3amii y BIOKPUTHX CHCTEMaXx.
OCOONIMBICTIO CHHEPTETHKH € T€, 10 BOHA CIHPAETHCSA Ha MOMIOHICTh MaTEMATHIHHUX
MoOJieJiel, ITHOPYIOYM pi3HY NPHPOAY ONUCYBAaHMX HHUMH CHUCTEM. JaHa OOCTaBHHA
Oarato B WoMy ¥ BH3Ha4ae ii MDKIUCHMIUTIHApHUN Xapaktep. CyTHICTh CHHEPTETHKH
BioOpaxatoTh il NOHATTS 1 npuHUUNU. Cepell MPUHIMIIIB CHHEPTETHKH, K TPaBHJIO,
BUJIUISIIOTH CIM: JIBa IPHHIUIHN OYTTs (TOMEOCTATHYHICTh 1 CTATUYHA 1€PApXIvYHICTD) i
II’Th IPUHIMIIB CTAHOBJICHHS (HEIHIHHICTh, HECTIHKICTh, HE3AMKHYTICTh, AMHAMIYHA
iEpapXiyHiCTh, MOJIHUBICTH crocTepexeHHs). [IoHATIHHMIA amapaT IBOTO MiAXOAY
CKJIaalOTh TOHATTS HEPIBHOBArd, KPH3HM, CBOJIONil, BIAXWIEHHS, IMOBIPHOCTI

BHMAJIKy, cCAMOOpTaHi3allii, HerlepeadadyBaHOCTI, YUHHUKA TOPAAKY. CTHCINH po3risiz
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CHHEPTETHYHOTO MiIX0y JT03BOJISIE Y3araJbHUTH HACTYITHE:

— 3B’SI30K MK CHCTEeMaMH Pi3HMX DIBHIB OpraHi3amii 3IiHCHIOETBCS depes
Xa0c;

— BIIJAIAIOYMCh BiJl PIBHOBAarW, Y3TOJKEHICTh TOBEMIHKH €JIEMEHTIB
3pocTac;

— Y HEpIBHOBOXHHUX YMOBAaX HE3aJICKHICTh €IEMCHTIB MOCTYIAETHCS MiCIIEM
KOPITOPATHBHIN OBEIIHIII;

— TIpH IIepeXOoi BiJl HEBPETr'yIbOBAHOTO CTaHY J0 CTaHy MOPSIKY BCi CHCTEMH
TTOBOJISATHCS OJTHAKOBO;

— CHCTEMH 3aBXIH BIIKpHUTI (iCHYe OOMiH i3 30BHIIIHIM CEpPEIOBHIICM);

— IS CKJIAJHUX CHCTEM iCHYE, SIK MPaBUIIO, ACKIJIbKA IIISXIB PO3BUTKY;

— CEepeloBHWINE BUCTYHA€ SK HOCIH pi3HHX (opM MaiiOyTHBOI opranizarmii
CHCTEMH, SK IT0JIe HEOJHO3HAYHMX IUIAXiB PO3BUTKY; — TOJIOBHE HE CHJIA, a MPaBIIIbHA
KOH(Irypauis BIUIMBY Ha cucTeMy. Mair, ajie NpaBWJIBHO OPraHi3oBaHi BIUIMBH €
Ha/I3BHYAHO e(pEeKTHBHUMY;

— CKJIQHOOPTaHI30BaHMM CHCTEMaM HE MOXKHAa HaB’s3aTH [UIAXH 1X
PO3BUTKY;

— Y CHHEpPreTHIli BHIAJKOBICTH — IIe¢ BXe He (opMa TOMOBHEHHA
HEOOXiTHOCTI, SIKOF0 MOJKHA 3HEXTYBaTH, a IUJIKOM CaMOCTiiiHe sBHIIE, SKE 3/1aTHE
BIUTMBATH HA CYTHICTb Pi3HOT'O POy IPOIIECIB.

MOXIUBICTh 3aCTOCYBaHHS IOHATH 1 NMPHUHIMIIB CHHEPreTUKH Yy IMi3HAHHI
NpaBoOBOi JIHCHOCTI KOPEHUTHCS Y CaMiil MPUPOAI MpaBa SIK CKJIAJHOMY i CHCTEMHOMY
yrBopeHHi. Take 3acTOCYBaHHS MOJIAra€ B TOMY, 1100 3arajbHi MOHSTTS 1 MPHHIIUAIH
CHHEPTeTHUKU HATIOBHUTH KOHKPETHHM IPaBOBHM 3MICTOM. B IOPHIUYHIN JiTeparypi
PO CHHEPreTHKY MEePEBAXHO BEIYTh MOBY SK IPO MApajurMy. OJHAK OULIBII
MIPaBHIILHAM € PO3YMIHHSI CHHEPTeTHKH SIK CTHIIO HAYKOBOTO MUCIICHHS. PO3TIIAAI0UH
CHHEPTeTHKY SK CTIJIb HAyKOBOTO MHCICHHS, MH OJHOYACHO ITiJKPECITIEMO ii

B3a€MOJIOITOBHEHHS 3 JiaJIEKTUKOIO y Ti3HAHHI CYTi MPaBOBUX SABUII. Lle mposBiseThes:
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— Y 9acTKOBiif BiIMOBI BiJl TIOHSTH, 3aKOHIB 1 IPUHIIHITIB T1ATEKTHKH;

— B YTOYHCHHI HH3KU IIOJIOKEHBb MIATEKTUKU (KaTeropii «HeoOXimHICTH i
BUTIA/IKOBICTBY, «IIPUYHHA 1 HACHIOKY, «MOKIUBICTD 1 JIMCHICTHY);

— Yy 3aI03WYCHHI TaKUX IMPUHINIIIB iAIEKTHIHOI JIOTIKH, SIK 00’ €KTUBHICTB,
BceOiuHicTh 1 MoBHOTA mi3HaHHsA [15; 2, ¢. 203].

8. IloBeninkoBuii (OixeBiopucrchbkuii) miAXig akieHTye yBary Ha
JOCII/DKeHH] W iHTeprpeTanii Aep>KaBHUX 1 MPaBOBHUX SIBHII 3 MO3UIIH JOMIHYIOYOTO
3HAYCHHS iX MMOBEIHKOBUX XapaKTEPUCTHK, TOOTO MPOIIECiB B3aEMO/IiT 3 HABKOJIHUIITHIM
CepeIOBUINEM, 30KpeMa, 3MiHH CBOIX CTaHIB B 3aJIXKHOCTI BiJI 30BHIIITHHOTO BILIUBY 1,
HaBIIaK{, 3MIHH 30BHIIIHHOTO CEPEAOBHUINA BiAIOBITHO MO 3aKOHOMIPHOCTEH CBOTO
po3BUTKY. PesymbraToM i mpeaMeToM IOPHIMYHUX JOCHIIKEHb B MeEXax TaHOTO
MiAXOMy € TpaBOMipHA 1 MPOTHIIpaBHA ITOBEHiHKA, MPABOBAa AKTHBHICTh, IPaBOBa
JUSUTBHICTD, CY/I0Ba AisUIbHICTD, IOPUINYHA isTIbHICTD, IIPABOBE CITUIKYBaHHS.

9. I'ymanictuunuii miaxin nepenbadae MOCHIMKEHHS  JIepKaBHO-
MPAaBOBUX SBUIl HA OCHOBI BH3HAHHS JIIOJMHU HAWBHIIOK COLIATBHOK IIHHICTIO,
BUIbHMU PO3BUTOK SIKOI € METOK, a HE  3aco00M  COIIaJbHOI'O PO3BHUTKY.
BuxopucToBYIOTBCS TEOPIl 1 MOHATTS NPUPOAHUX IIPaB JIOAWHU, CY0'€KTHBHHX IIPaB,
cB00O/1 1 3aKOHHMX IHTEPECIB IPOMAa/ISH.

10. KibepHernunmii miaxix, 3a ZOmOMOror SKOTO 3 BHKOPHUCTAHHSIM
METOAIB KiOEpHETHKH 3a0e3MedyeThCsl PO3TIAN IPABOBOI PEabHOCTI 3 IIO3HITIH
COL[IAJIbHOTO YNpaBJIiHHA. 32 Takoro MiXOAy BaXJIWBY pOJb BiAIrpalOTh 3aKOHH
HEOOXITHOTO pO3MAITTS, CHIBBIAHOIIEHHS CTHUMYJIB 1 AHTUCTHMYJIB, CIONyYCHHS
30BHILIHBOrO PETYJIOBAHHSA 1 caMOpery roBaHHs Ta iH. [IpeaMer nocmimpkeHp y Mexax
KiOEpHETHUYHOTO IMiJIX0y OKPECIIOETHCS TPO0IeMaMy MeXaHi3My JIii paBa, MOHATTIMH
NPAaBOBOTO pETyJIIOBaHHS, epEeKTUBHOCTI Iii 1paBa, Ail IpaBOBOi HOPMH, MEXaHI3ZMy
MPaBOTBOPYOCTI 1 MPaBO3aCTOCYBAHHS.

11. IncrurynionanasHmii miaxin opieHTOBaHWI Ha BUBYEHHS CTaIAX

(opM opranizamii i peryTroBaHHs XUTTS cycminbeTBa. ColianbHa MOBEAIHKA JIFOCH
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BHUBYAETHCS B TICHOMY 3B'I3Ky 3 ICHYIOUOIO CHCTEMOIO COIialbHUX HOPMAaTHBIB Ta
IHCTHTYTIB, SKi 3a0€3MIEUYIOTh PETYIIOBaHHS I OpraHi3almiio JisUIBHOCTI COIlialbHUX
cy0'eKTiB, BITTBOPEHHS HAMOLIBII CTIHKMX 3pa3KiB MOBEIiHKH, HABHYOK, TPAJHIIIH, 10
TepearoThCs Bil TOKOMIHHS 10 TOKOMiHHA. KOoXXHUIT colianbHuil IHCTUTYT HAJISKUTh
JIO TIEBHOI COI[aJIbHOI CTPYKTYpPH, 30praHi3yeThCsl Ul BHUKOHAHHS THX a00 IHIIMX
CyCHiJIbHO BaroMux (pyHKuii. BiAnoBigHo, ropuIuuHe 10CHIDKEHHS CIIPIMOBY€EThCS Ha
BHBYEHHS NPABOBUX 1 JIEP)KaBHUX IHCTUTYTIB: AEp’KaBHUX OPraHiB, (OPM IpaBIiHHS,
JIEPI)KaBHOTO YCTPOIO, JEPKaBHUX pEXUMIB, INPAaBOBHX pEXUMIB, (OpM Ipasa,
IHCTHUTYTIB TIpaBa i T. 1I.

12. CTpykTypHU# miaxin BiacTUBMH pI3HOMAaHITHUM TeopisM 1
JOCITIUKCHHSIM, TOJIOBHUM OO'€KTOM SKHX € CTPYKTypa COIialbHUX, MPaBOBHX 1
JIepKaBHAX CHCTEM, a TaKOX IX eJEeMEHTiB. 3a IOMOMOTOK CTPYKTYPHOTO i
B32€EMO3AJICIKHHUX 13 HUM METOJIB JOCIIIDKYIOThCS 3QJIEKHICTh NOBEIIHKU CY0'€KTIB,
BHUXOJISTYM 3 IX CTAHOBHIIA, MICIIS 1 POJIi B IEP’)KaBHO-TIPABOBUX CTPYKTYypax. 30Kpema,
BUBYAIOTHCSl IMPOOJIEMH IIPAaBOBOTO CTATyCy 1 IIPaBOBOTO CTAHOBHUINA, CTPYKTYpH
JICP’KABHOTO arapata, CTPYKTYpH IPABOBOI CHCTEMH, KOMIIETSHIIIT TOCaI0BUX 0Ci0.

13. DYHKIIOHATbHANH MWiAXil, CYTHICTH SKOTO IIOJNATa€ y BHBUYCHHI
B3a€MOJII PI3HOMAHITHUX CYO'eKTiB a00 iX €INCMEHTIB Ta BH3HAUCHHI IX MicId i
3Ha4deHHsA (QyHKUii). Y ToMy abo iHmoOMYy BHIIINI (QYHKIIOHATBHUA MeTon OyB
MPUTaMaHHAN BCIM KOHIEMIISAM, B SIKUX CYCHUIBCTBO PO3TIINANIOCS CHCTEMHO. P.
MepTtoH copMyItoBaB OCHOBU (YHKIIOHAJIBHOTO MIAXOMY, Y SKOMY BHIUIIETBCS TPU
TOJIOBHUX MOCTYJATH:

— (QyHKUiOHANBHOI €IHOCTI Hijoro (y3rofkeHe (yHKLUIOHYBAaHHS BCiX HOTO
YaCTHUH);

— yHiBepcanbHOro  (QyHKUmioHaNTi3My  ((yHKUiOHAJIBHICTE  BinOMBae
KOPHUCHICTD yCiX COLiaJIbHUX SIBHIIT):

— mocTyaat QyHKIoOHANEHOT HeoOXimHocTi [3, ¢. 74-75].

14. CTpyKTypHO-(pyHKIioHANBHMIE MixXix. Floro MoXHa BUSHAYHTH SK
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MOCTIMHUIBKUN TiAXiN, SKUA TONATae B PO3WICHYBAaHHI CKJIAmHOTO 00’€KTa Ha
CKJIaJIOBi, Y BUBYCHHI 3B 3KiB Mi’kK HIMH 1 BU3HAYCHHI MICIIS 1 POJIi BCiX CKJIAIOBHX Y
(yHKIIOHYBaHHI 00’€KTa SK IIJIOTO 32 YMOBH 30€pEKEHHS HUM CBO€I HIJIICHOCTI y
B3a€MOJII1 13 30BHILITHIM CEPETOBHUILIEM.

3acTocyBaHHS CTPYKTYpHO-(DYHKIIIOHAJBHOIO MiAXOAY B  IOCHIIKCHHI
NpaBOBOi CHCTEMH Tiepe0adae BUIUICHHS €JIEMEHTIB T1 CTPYKTYpH, 30KpeMa PaBOBUX
IHCTUTYTIB, 3’SICyBaHHS OCOOJMBOCTEH iX (YHKIIOHYBaHHS 1 3B’S3KiB MK HHMH.
[epenbayaeTbesi, MO0 KOXKHUH CTPYKTYPHUI €JIEMEHT 1li€i CUCTEMH BHKOHYE CBOIO
YAaCTHHY 3aralbHOCUCTEMHUX (YHKIIIH, 0 BILIMBAE K Ha HOr0 BIaCHE ICHYBaHHSI, TaK
1 Ha BCIO cucteMy. binpre Toro, 3a XapakTepoM i CTPYKTYPOIO pO3moainy QyHKIIiH Mixk
eIIEMEHTaMH MOJIIMBE BHU3HAUEHHS CTaHY K OKPEMHX EIIEMEHTIB, TaK i CUCTEMH B
nitoMy. CTpyKTYpHO-(pYHKIIIOHANBHUHN MiIXin BKIIOYAaE BHUBYCHHS (QYHKI[IOHATHHUX
3aJIeKHOCTE  €JIEMEHTIB MpPaBOBOI CHCTEMH: €IHOCTI IPAaBOBHX IHCTHUTYTIB,
BIIOBITHOCTI iX (hyHKI[IOHYBaHHS IMOTPeOaM COLIaIbHHUX CyO €KTIB; BUSBICHHS TOTO,
SK peali3yeThcsl MoTpeda y NMPUCTOCYBAHHI CUCTEMH 10 3MIHHOTO CEpelIOBHUINA, TOIIO
[2, c. 192].

15. KomniekcHmii  migxix cdopmyBaBcs BHACHiIOK TOrO, IO
METOJOJIOTIYHI MiAXOAM HE 130/IbOBaHI OAMH BiA OXHOrO 1 MOXYTh MaTH
B3a€MOOOYMOBJICHHUH (IHTETPaTUBHUI) XapaKTep, MOPOHKYBATH MOXiHI (CHHTE30BaHi)
miAXomu (IO HUX HaleXaTb KOMIUIEKCHHHM MOXiZ, a TaKoX CTPYKTYPHO-
(yHKIIOHAIBHUN, CUCTEMHO-CTPYKTYPHUI, CHCTeMHO-(QYHKIiOHanbHUI Ta iH.). Lle
TIOSICHIOETBCA THM, IO Oy/Ab-SKe coliajbHE SBHUIIE OaraTorpaHHe, TOMY BaXIIUBUM €
JIOCJIIKCHHST HOT'0 BJIACTUBOCTEH SIK ILLJIOT0, Or0 Pi3HOMAHITHUX CKJIAJJOBUX, & TAKOXK
YMOB, 1110 BU3HAYAIOTh TakKe sBuiie. KOMIUIEKCHU# miIXi1 y FOpUCIIPYASHIIIT 3a0e3meuye
JOCITIKCHHST BCIX YMOB 1 B3a€MO3B’SI3KIB JIEp)KaBHOrO ab0 MPaBOBOTO SBUIIA,
B3a€EMOJisl (IHTErpOBaHICTh) IKUX 0OYMOBIIOE€ KOHKPETHHH CTaH JaHOTO SBUIIA.

Jlnsi BUBUYCHHS MPABOBOI PeajbHOCTI KOMIUICKCHHUN MiJIXiJ] Ma€ NPUHIIUIIOBE

MCTOI[O.]'IOFi‘IHC 3HA4YCHHA, OCKIJIBKHU BiH JO3BOJIsSIE€ ,IlOCJ'IiI[)KyBaTI/I, 30KpeMa:
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BIIMOBIMHICTG 1 Y3TOPKEHICTh AWHAMIKH (3MIHH) Iep>KaBHO-TIPABOBOTO SIBHINA 3
3araJlbHOK0 MEPCIIEKTUBOIO PO3BUTKY CYCHIJIBCTBA; POJb i MicLe NaHOTO SIBUILA B
ICHYIOYiH cucTeMi; 3B'I30K JAHOTO SBUIIA 3 KOHKPETHOIO CHEPOI0 TPOMAICHKOTO KUTTS,
BHJOM COIiaIbHOI MisTIBHOCTi, PErioHOM, MEBHHUMH TEPUTOPiaIbHO-eKOHOMIYHIMHU
YMOBaMH, X B3a€EMO3AJICKHICTh Ta OOYMOBJICHICTB; COIiaJIbHYy XapaKTEPUCTUKY
JIeP’KaBHO-IIPABOBOTO SIBUIIA, BIUIUB HA HHOT'O €THIYHOTO 1 HAIIOHAJHHOTO YHHHHKIB,
TIOJITUYHUM XapakTep 1 MOJITHYHY (OpPMY LBOTO SBUIIA; OCOOIMBOCTI KOHKPETHO-
ICTOPUYHHMX YMOB iCHyBaHHS siBHIIA (chopMOBaHI HOPMH, LIHHICHI Opi€HTALII], TYMKH,
TpamuIii i T.IL.); CTPYKTYpY, PIBEHb OpraHi3aiii, CTYIiHb YCTAICHOCTI, PO3BUHEHOCTI
cy0'eKTiB, HOB'I3aHKX i3 JaHUM sABHIIeM [16; 17; 3, c. 75]. 1

16. JlocTaTHRO YacTo y NPaBOBHX HAYKOBHX MOCITIDKCHHSX 3TalyeThCs
po TeJieoJoriyHMii migxig, Xxoua BiH € OZHMM i3 HalMeHII po3poOIeHHX i
OOIPYHTOBAHMX Y FOPHINYHIN JiTepaTypi. Tenaeonoris — e dimocopcbke BUCHHS PO
LiJIHOBY AE€TEPMIHAIIFO OYTTsI, HOro okpemux cdep, 00’ €KTIB, IPOLECIB, 110 epeadadae
HasBHICTH Y CBITI 00’ €KTHMBHUX LIJIEH, LITOBUX 3aJIE)KHOCTEH 1 JOLILHOCTI B LIJIOMY.

OpieHTaliist JOCIiHUKA Ha TEJIEOJOr YHUH MiJX1/ CIIPSIMOBaHA Ha 3’ SICyBaHHS
[iJIel BUAHHS MIPABOBHX aKTiB. TEICOIOTIYHAN MiXi] Tependavae 3’ sCyBaHHS CMUCITY
HOpPMH TpaBa 3a jornomoroto ii meru. [Ipy 11pboMy MeTOI0 HOpPMH TIpaBa BUCTYNAIOTh
MeBHI MaTepianpHi a00 AyXOBHI IIIHHOCTI, K1 TOCATAIOTHCSA BHACHIIOK peai3amii HOpMHu
IpaBa. yKa3aHi IIIHHOCTI MOXYTh HAJIEXAaTH IO PI3HUX CQep CyCHUIBHOTO >XKUTTS
(€KOHOMIYHOI, IMOJIITHYHOI, KYJIBTYPHOI, 1I€OJOriUHOl), Y TOMY YHCIi W JO CyTO

IOPUANYHOT chepH. TeICOTOTIIHIH MiAX1A MOKINKaHUI BUSABUTH T€, 1[0 TOBUHHO OYyTH

! T'nanxwit C.O. Metomonoris ta opraHisallis HayKoOBHX Iociimkenb. [lonrasa, 2016,
240 c. — C. 75.; JemkiBcrkuit A.B. OcCHOBH METO0JIOTi{ HAYKOBUX JAOCHIPKEHB : HaBY.
moci6. / A.B. JemkiBcekuit, I1I. besyc. - K. : Akan. myrinun. ymp., 2012. - 276 c;
[IuTanHa yOOCKOHAJICHHS METOOJIOTII CydacHOI FOpUCTIpYACHIIii : Te3u 2-roi MixHap.
HayK. KOH(}., mpucBsy. mam'sti npod. O.B. Cypinosa, 30-31 6epes. 2012 p. / Hair.
yu-T "Ogec. ropun. akan' ; [3a 3ar. pea. KO.M. O6opotosa]. - O. : denike, 2012. -
266 c.
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TTiCTIst BTUICHHS HOPMaTHBHO-TIPABOBOT'O aKTa B )KUTTSI.

OCHOBHHI1 3MICT TENEONOTTYHOTO IMiIX0Y CKIIAJIAI0Th IPHHOMH BCTAHOBJICHHS
IMiTed 3aKOHOJABCTBA, BHUXOISYM 3 IX i€papXidYHMX B3a€EMO3B’S3KIB 1 3aJIe)KHOCTEH.
«iepapxiuHi» MPUAOMH B PaMKax TEJIEOJOTITHOTO MiAXOAY BKIIIOYAIOTH TaKi OIeparii:
BUCHOBKM IIPO MeETy HOPMHM, IO JOCTI/DKYEThCS, BHXOASYM 3 METH IHIIOTO
HOPMAaTHUBHOI'O ITPUITUCY; YMOBUBOJIU IIPO CHiHLHy METY IPaBOBOT'0O aKTa; BUCHOBKH IIPO
MpOTpaMHI Il TPaBOBOTO IHCTUTYTY abo ramysi npasa.

Pe3ynbrar, Ha JOCATHEHHS SIKOTO OPIEHTYETHCS JOCIIAHUK, BUXOAUTH 32 MEXI
BHYTPILIHBOTO JIOTTYHOI'O 3MICTy NMPaBOBOI HOPMH, IO AHANI3YETHCS 3a JOIMOMOTOO
rpaMaTHYHHX 1 JIOTIYHUX MPHHAOMIB. TOMY MPH TEJCOJIOTIYHOMY IMiIXoai (hopMabHO-
IOPUIMYHUN aHami3 3aKOHYy OpTaHIYHO TIIOB’SI3YEThCA 3 BUBYCHHSAM 00 €KTHBHOL
IificHOCTI cycminmbcTBa. Ha BiAMiIHY Bif ICTOPHYHOTO IMOXOAY, TTOKIHMKAHOTO
BCTAaHOBHUTH, 11O 6y.]'[0 0 BUAAHHS iB MOMCHT BUJAAaHHA HOPMAaTHBHO-IIPABOBOI'O aKTa,
TEJICOJIOTIYHMIA MiAXi[ CIpHUs€e BUABICHHIO TOTO, 10 Oyjae (TOYHille, MOBUHHO OyTH)
TICJIs BTIIGHHS. HOPMHU IIpaBa B )KUTTS.

TeneosoriuHMH MijXix NEBHUM YHHOM rapaHTye 3a0e3MeYeHHs y3ro/KEeHOCTI
3MICTY MiZ3aKOHHHX aKTiB i3 BUILECTOSIIMMH HOPMAaTHBHHUMH aKTaMH, HEIOIMYIICHHS
MPEBAIIOBAHHS BIIOMYMX LUIeH HajJ 3arajlbHOJCP)KABHUMH LUISIMH IIPaBOBOTO
perymioBaHHS. I MiIXiX Opi€HTYE Ha TPaBWIbHI THOTIISAW TPO Il MPaBOBOTO
peryIoBaHHS, CIIPHUIE PO3KPHUTTIO MIHHICHOT XapaKTEPUCTUKA 3aKOHY, HOTO OILIHIII K
coljanbHOro Osiara i, OT)Ke, BHUPOOJCHHIO YCTAaHOBKM Ha IIPaBOMIpPHY, COIaJbHO
aKTUBHY TOBEMiHKY [2, c. 193].2

17. AHTPONMOJIOTIYHUH WiAXiA. I MiAXig 10 JOCITIIKEHHS MPaBOBUX
(heHOMEHIB 3 TOUKHM 30py FOpHUIU3ALli JIOJCHKOT0 OYTTS, 00YMOBICHOT KOHKPETHUMH
ICTOPMYHUMH THIIAaM{ [UBLII3alil. Y pe3yabpTaTi IbOTO BUSBISIOTHCS 3aKOHOMIPHOCTI,

10 PO3’SICHIOIOTh OCHOBHI 3B’SI3KM OCOOMCTICHOTO, COLIBHOTO Ta ITPABOBOTO KUTTS

2 Jlanwiban O. T'. MeToo510Tist HAYKOBHMX JA0CIikeHb : miapydnuk / O. I'. JlaHubsH,
O. I1. /I3po0ans. — Xapkis : [IpaBo, 2019. — 368 c. — C. 193.
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COoLliyMy. AHTPONOJOTIYHUHA MiAXiJ BUXOJUTH 3 BHU3HAHHS IOJMHH SK TMEPBHHHOL
MpaBOBOi peallii. B OCHOBI JAaHOTO IOXOAY JICKUTh BHU3HAHHS TIPOTHUPIUYSA MIiXK
3araJlbHONIOACEKMM 1 IHAWBITyalbHUM, MK IHTEpecaMH JAepKaBH W OCOOHCTOCTI.
AHTpPOTIONOTIYHANA MiAXiA MOXKHA 3aCTOCYBaTH y [OCITI/KEHHAX INPAKTHYHO BCIX
rajgy3eil mpaBa, OCKUIbKHM JIIOJIMHA BBAXKAETbCS TOJOBHUM CYO’€KTOM MpPaBOBUX
BIZITHOCUH MpPAaKTUYHO Yy BCIX NpaBoOBMX cucTemax. [laHuil miaxin HalIeHuid Ha
BUBYEHHS BHYTPIIIHBOTO CBITY JIIOAWHH, SIKMH JO3BOJISIE oMYy peanizyBatu cebe sk
cy0’€KTa mpaBa. y paMKax JaHOTO MiJXOJy B OCHOBY IIOBEIIHKH JIOJUHU Y IPaBOBil
cdepi 3aKIaTa0THCS TMOMEPEIHIN TOCBI KUTTENISIIBHOCTI W ITIOACHKI Tepe:KUBAHHS.
3acTocyBaHHS JAaHOTO MIAXOLy OCOOJNHBO BWIIPABIAHO IIPU TOCTIKCHHI EBOJFOIIL
pI3HUX TPAaBOBHX CHCTEM, IPH BHBUYCHHI CIMEHHO-TIPAaBOBHX 1 CHAIKOBO-TIPABOBHX
BITHOCHH y paMKax pi3HUX IPaBOBHUX CHCTEM. BUKOPUCTaHHS aHTPOIIOJIOTIYHOTO
HiIX0y B paMKaXx METOJOJIOTii MOPIBHSIBHO-TIPABOBUX JOCITIHKEHb JI03BOJISE
BU3HAYWTHU peajbHe MicIle JIOANHHN Y MPAaBOBOMY KHTTi CYCHIJIbCTBA, 110 3a0e3Medye
00’€KTHBHUI PO3IJIsN 3aKOHOMIpHOCTEH (QOpMyBaHHS i (DYyHKLIOHYBaHHS pI3HHX
npaBoBux cucreM. OcobOirBe 3HaUEHHS aHTPOIOJIOTIYHU MiJXiA Mae y KpUMIHOJIOTII,
HAMPHUKIIAJ, IPU TUIOJIOTI] 30YHHILB [2, ¢. 196].

18. ®enomenosoriuanii migxin. Haifuactime «peHOMEHOIOTIYHIM
Ha3UBAIOTh CyTO ONWMCOBHH, TaKWH, IO HE MPETEHAYE HA BCTAHOBICHHS MPUIUHHO-
HACITITKOBOTO 3B’sI3KY, Iiaxia. OeHOMEHONOTIYHAN MiAXi y HAyIli — e MiAXiT, 32 SIKOTO
HE 3BEpPTAIOTh yBary Ha MpPOICCH OLIbII «HU3BKOTOY» PIBHS, SAKi AIMCHO BiIOYBAarOTHCS
(i mporecn MOXyTh OyTH TIpOCcTO HEBifmoMi). THIOBHMIT MpuKIax — Teopis Aep)kKaBH i
npaBa, sSIKy HE LIKaBJISATh KOHKPETHI MpOLECH Yy AepkaBl W cycninbcTi. JleranbHa
TEOopis, L0 MOSICHIOE, IIO K BiNOYBA€TbCS «HACHPABAI», Y NAHOMY BUIAIKy — Le
COLIOJIOTIs, €KOHOMIKa, feMorpadist i T. A. DeHOMEHOJIOTIYHNH MiAXiN Opi€eHTOBaHUH
Ha JECKPUNTHUBHICTh (OMHMCOBICTH). crienudika )eHOMEHOIOTIYHOTO HiIX0/Ty ITOB’s3aHa
i3 BCTAHOBJICHHSAM 1 OOTPYHTYBaHHSM 3B’S3KiB MiXK 00 €KTUBHUMH W Cy0’€KTHBHUMH

acrieKTaMH INPaBOBOI PEATBbHOCTI, SIKI CTBOPIOIOTH OCHOBY JUISI PO3YMIHHS ITPAaBOBHX
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SIBHII], BUPA)KEHY B IIPUHIIAIIL iHTEPCYO’ €KTUBHOCTI. OCOOTUBICTIO (PEHOMEHOIOTITHOTO
IMiIXOIy € BUKOPHUCTAHHSA CIIEHIANBHOI YCKIIaJIHEHOI (PeHOMEHOIOTIYHOT TePMiHOIIOT 11,
SAKa PIAKO BXKMBAETHCS B IOPUAWYHIN JiTepaTypi (HampHKIal, TEPMiHH «PEIyKIIis»,
«pedriekcisny, «IHTCHIIOHATBHICTEY, «EHI0C», «IHTepCyO’ €KTUBHICTEY Ta iH.). SIK yxke
3a3HAYANIOCh, PEAYKIiss — Ie JOCHITHMIBKMNA MiAXiA, 3TIAHO 3 SIKUM IOSICHEHHS
CKJIaTHOT'O TPABOBOI0 (heHOMEHY 3BOAUTHCS M0 MPOCTUX (eHOMEHIB. IHTEHIIHHICTh
(mar. intentio — Hamip) — LEHTpajJbHA BIIACTUBICTH JIIOACBKOI CBIZIOMOCTI OyTH
CIPSIMOBAHOIO Ha JAESKWI NpeJMET; aKT HaJaHHS CEHCY NpeaMeTy IpH HOCTiIHHIH
MOXJIMBOCTI PO3pi3HEHHs npeamera it cency. Eitmoc — kareropis, mo iHTeprpeTye
BUXi/HE CMHUCJIOBE 3HAYCHHS SKOrO-HEOYIb MOHATTS. CIIPOLICHO eWIoc — Le 4HCTa
CyTHICTB. IHTepCyO’€KTHBHICTP — XapaKTEpUCTHKAa pPE3yNbTaTy 3acCTOCYBaHHSI
EeMITIpUYHAX METOHIB (CIIOCTepPEe)KEHHs, EKCIHEPHUMEHTYy) SK He3aJe)KHOTO Bix
KOHKPETHOT'O JIOCIIIIHMKA. IHTePCYO’ €KTHBHUM BBa)XKAETHCS TAKE 3HAHHS, SIKE OTPUMAHO
B pe3yibTaTi 0e3MepepBHOTO €KCIEPUMEHTY W BepH(iKOBaHE HECKIHUEHHO BEIHKOIO
KIJIBKICTIO €KCIEPTiB. YHACIIZOK HOr0 00’ €KTHBHE 3HAHHS € IPAKTUYHO HETOCSKHUM.
CaMm oMHUYHHMI NOCIHIAHUK y CHIIy CyO’€KTMBHOCTI HE 3[aTHHH Bepu(iKyBaTu CBIii
HayKOBHH Pe3yJIbTaT. TOMY IHTEpCYO’ €KTHBHHM CTA€ 3HAHHS, K€ IPOMIIIO 00’ EKTUBHO
HeoOXiHy BepHudikamito.

[HTEepCYO’ EKTHBHICTH SIK IPUHIINII TTI3HAHHS Ma€ JBa CAMOCTIHHUX 3HAYCHHS:

- 3 OAHOTO OOKY, BiH MOJISITa€ B HEOOXiTHOCTI BH3HAHHS TPOIECY i
pe3yJibTaTy HMpPOBEACHOTO JIOCHIPKEHHS IHIIMMHU Cy0’ €KTaMH Ul BCTAaHOBJICHHSI HOTO
00’exTHBHOCTI (iHTEpCYO’ €EKTHBHA MEPEBipKa);

- 3 Ipyroro OOKY, MPHHIMUI IHTEPCYO’€KTHBHOCTI O3HAYa€ PO3IIIS
MPaBOBOi pealbHOCTI SIK pe3yibTaTy B3aeMomii JBOX 1 Oumbine Cy0’eKTiB
(iHTepCcy0’€KTUBHA PEAIBHICTS).

- IHTEpCYO’€KTUBHICTD SIK AKCIOJNIOTIYHMHA IPUHOMN BKIIOYAE JIBa
B32€MOIIOB’I3aHUX ACIIEKTH:

- 3 OTHOTO OOKY, IIHHICTH (CYTHICTB) IIpaBa MPOSIBIIETHCS B KOPEIIALIII,
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B3a€MHOCTI Ta €IHOCTI TIpaB i 000B’A3KiB Cy0’ €KTIB IPaBOBITHOCHH;

- 3 Ipyroro 00Ky, peaii3ailisi paBa MoB’si3aHa 3 HOro BU3HAHHSM, SIKE
ABNISIE COOOI0 KOJEKTWBHUH COWiaJbHUN aKkT, IO BimoOpakae BUSABICHHSA W
YCBIIOMJICHHS ITPAaBOBOI I[IHHOCTI B KOHKPETHOMY IOPHINYHOMY (PEHOMEH.

DCHOMCHOJIOTIYHMN MIIXiA [0 TMi3HAHHS TMpaBa SBJsIE COOOK MpoIiec
3aCTOCYBaHHS MIEBHUX Ii3HABAIBHUX MPOLELYD 1 3aC00IB, 1110 MPOSIBIISIOTHCS B paMKax
TPhOX TOCHITOBHUX cTajiil. Ha mepmriéi cramii BimOyBaeThCs OIMCAHHS IMPABOBOT
CTPYKTYpHU SIK CUCTEMH B33a€MOIIOB’S3aHMX 1 B3a€EMOOOYMOBJICHHUX €JIEMEHTIB. Apyra
CTajis TMOJATae B IOCTIMKCHHI aKTiB CBiOMOCTI, IO OepyTh y4acTh y Mi3HaHHI
MIPaBOBOTO SBUIIIA HA OCHOBI I[IHHICHOTO MOYYTTs. y PaMKax JaHOi CTaii BiZOyBaeThCs
BHUABIICHHSA LIHHICHOTO 3MICTy TIpaBa, a TaKOXX BHU3HAaHHSI HEOOXiITHOCTI B3aemMomil
YHIBEpCalIbHOT CYTHOCTI KOHKPETHOTO NPAaBOBOI0 ()EHOMEHY, SIKa HAJICKHUTh 10 chepH

[IPaBOBUX I[IHHOCTEM (CIpaBeIMBOCTI, cCBOOOIH, piBHOCTI) [18; 2, ¢. 198].

5. METO/IH HAYKOBO-IOPH/[HYHNUX JJOCJII/DKEHBD.

IousaTTs Ta 3arajbHa XapaKTePUCTHKA 3arajbHOHAYKOBHX MeTOIiB
Mi3HAHHS JepPKaBHO-NMPABOBHX SBHIIL.

Metoan rOpUCTIPYICHIII € CKIAZOBUMH METOMOJIOTIYHMX MiaxoziB. Meron
Mi3HAHHS € CIOCOOOM BiOWTTS 1 BINTBOPEHHS B MUCIICHHI JTOCIIKYBAHOTO IIpeaAMETa.
3acTocyBaHHS HAYKOBO OOTPYHTOBAaHHX METOIB € BaKIMBOIO YMOBOIO OJCP)KAHHS
HOBHX ICTHHHHX HAyKOBHX 3HaHb. BHYTPIIIHIO CTPYKTypy KOXXHOTO METOAY
CKJIa[Ial0Th: MOr0 MPHUHIIMIK, MpaBHia, MPUHOMH, CHOCOOH, 3aco0u. BepTukanbHy
CTPYKTYPY CHCTEMH METOJIB YTBOPIOIOThH: 3araiibHi ((isocodcebki, GpyHaaMmeHTabHI)
METOIY — I1€ BUILMH PiBEHb METOJIOJNIOT], 10 IKOT0 HaJeXaTh HacaMIepe,] JiaJleKTHYHa
i ¢opMaspHa JIOTiKa; 3aralbHOHAyKOBI METOOM — HAayKOBI METOIH, IO
BHKOPHCTOBYIOThCA yCiMa HayKaMu (y CBOIO Yepry MOAUISIOTHCS HAa TEOPETHYHI Ta

eMITipHYHI); KOHKPETHO-HAYKOBI METO/IH, III0 BUKOPHCTOBYIOTHCSI OKPEMUMH TPYIIAMH
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HayK; CHemiaJbHi METOOH, IO BHUKOPHUCTOBYIOTHCS OKPEMOIO0 HayKor. BHacmimox
CKJIaTHOCTi, YHIBEpCAIBHOCTI, 3arajbHOCTI (iTOCOPCHKOro 3HaHHA Kiacupikamii
¢inocochkMX METOMIB € CKIAIHUMH, 3aJekKaTh BiJl 3MICTOBHX XapaKTEPHUCTHK
(hinocodchbkux TEOPil 1 KOHIENIIN, KOXKHIH 3 SIKHX, SIK IPABIJIO, TPUTAMAHHNH BIaCHUI
METO/]l Mi3HABAIBHOI JISUTBHOCTI (O3UTHUBICTCHKUI, TePMEHEBTUYHUIM, aKCIONIOTIYHUH
tomo). Cepen (GitocoPpChbKUX METOMIB SIK HAWOUIBIN 3arajbHUX 1 YHIBEPCATbHHUX
METO/IIB Mi3HAHHA 1 NISTTBHOCTI, SK MPABUIIO, BUIUIAIOTH MeTai3HYHIM, TiaTeKTHIHUN
Ta (opMaIbHO-JIOTIYHUI METOIH.

Meradizuka — dinocodcbke BUCHHS PO HAMMOUYYTTEBI MPUHIUNHN OYTTS, 3
MIpUTaMaHHUM HOMY CIIOCOOOM MUCIICHHS, SIKUI PO3TIIAIAae pedi 1 SBHIIA K HE3MiHHI i
HE3aJeXHI ofHe Bif oxHOro. MeradismyHMiA METON MPOTHICKHAN MIAIEKTUIHOMY 1
BUXOJWTH 13 KUTBKICHOTO pO3yMIHHS PO3BUTKY, 3allepedye CaMOPO3BUTOK, OTOTOKHIOE
Mi3HAHHS Ta MIHCHICTh, aOCOMIOTH3YE OKpeMi (OPMH, €Ty Mi3HABAILHOTO MPOIIECY.
PizHoBumamMu Metadi3uku € ekiekTtuka i codictuka. i eKIEKTHKOI0, SK MPaBUIIO,
PO3YMIIOTh CIHOCIO MHCJICHHS, IO 0a3YeThCsA HA TOEIHAHHI, MUISTXOM MiJIMIHU OJTHHX
JIOTIYHUX OCHOB IHINMMH, PI3HOPIIHUX MOIVIAIB, iieil 1 Teopiil, a codicTukor —
MipKyBaHHS, 10 TIepeI0adaroTh CBiIOME IIOPYIICHHS 3aKOHIB JIOTIiKH, BXKUTTS XUOHUX
apryMEHTIB.

JianexkTuka — 11e BYCHHS PO HAHOIIBII 3araibHi 3aKOHU PO3BUTKY IIPHPOIH,
CYCIITBCTBA 1 MUCIICHHSI, B OCHOBI SIKOTO JIGXHTH YHIBEpCAJIbHUA METOJ MHUCICHHSA i
JisubHOCTI. J{ialeKTHKa Ja€ 3MOTY OXOITUTH CBIT Y HOTo IUJIICHOCTI, BU3HAYUTH MiCIe
JOCTIKYBAaHOI TPOOIIEMH cepel MHOXKHWHHU IHIIKX, ii 3B'I3Ky 3 HUMH 1 T. iH.
JiamexkTHyHa JIOTiKa 1CTOTHO BIJAPI3HAETHCS Big (OpPMaNbHOI JIOTIKH, SKa,
KOPUCTYIOYHCh METOZ0M (hopMaltizallii, JoCIipKye GopMU MUCICHHS, a0CTParyr4rch
Bil WOro 3MICTy Ta ICTOPUYHOTO PO3BUTKY IIi3HaHHA B HOro CYHEpeYyHOCTSX.
Jianektuka aHamizye JiaJIeKTHYHI ~ CYIEPEYHOCTI pedeil i MHCIEHHS y mpoleci
PO3BHUTKY ITi3HAHHS, OyAydd HAyKOBHM METOIOM ITi3HAHHA SIK OYTTS, TaK i camoro

MHUCIeHHs. J{ialeKTHKa CTaHOBUTH IUTICHY CHCTEMY KaTeropiid, 3aKOHIB 1 MPHUHITUIIIB
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MHUCIIEHHS 1 MiSTIBHOCTI, SKi BiZOOpakalOTh €IHICTH 1 IIUTICHICTh 3arajJbHHUX
XapaKTePUCTUK PEAIBHOTO CBITy, IO PO3BUBAETHCA. Y HAYKOBUX IOPHIMYHHX
JOCITIDKCHHSAX BUKOPUCTOBYIOTH a00 BCi, ab0 4acTHHY AiaJeKTHYHHUX y3arajlbHEHb,
OI0 OpPTaHi3yIOTh, TPYIYIOTH HABKOJO cede iHmi crmocobu mi3HaHHA. Kareropii
JUAJIEKTUKH — [1€ TPAHUYHO a0CTPAKTHI MOHSTTS, 110 BiOOpaXKar0Th HAMOLIBIN 3araibHi
M CYTTEBI BIIACTUBOCTI, CTOPOHH, 3B'SI3KH 1 BIIHOCHHU pPEAJIbHOT AIHCHOCTI 1 Mi3HAHHSL.
Jlo HUX Hale)XaTh KaTeropii: mMarepii, CBiIOMOCTi, PO3BHUTKY, PYXY, Yacy, MPOCTOPY,
SIKOCTI Ta KIJIBKOCTI, CYIIEPEYHOCTI, IPUYHMHH 1 HACTIIKY, HCOOX1THOCTI i BUITaKOBOCTI,
3Micty i Gopmu Ta iH. {79 qialleKTHYHOTO MUCICHHS IICHTPAJbHUMH MOMCHTaMH €
PO3BUTOK i B3a€MO3B'SI30K, SIKi IPOHU3YIOTh KaTETopil, 3aKOHHM 1 MPUHIUITH TIATCKTHKH.
3B'SI3KM 1 B3a€MOJii PO3BUTKY PO3TISLAAIOTH Yepe3 3aKOHH iaJIeKTHKH: €JHOCTI i
00pOTHOU MIPOTHIIEKHOCTEH — Uepe3 KaTeropii CyNepeqHoCTi, €MHOCTI, MPOTHIICKHOCTI,
110 BiJOOpakaroTh JHPKEPEIO PO3BUTKY; B3AEMHOTO IMEPEX01y KITbKICHHUX 1 IKICHUX 3MiH,
10 BiAOUBAIOTHCS y KATETOPIsSIX KIIBKOCTI, IKOCTI, MipH, CTpHOKA, MEXaHI3MY PO3BHUTKY;
3allepeueHHs] 3allepeueHHs] — BijoOpaXkae CHpPsIMOBAHICTh, HACTYIHICTh 1 (opmy
PO3BUTKY 4epe3 KaTeropii 3anepeyeHHsl, CaMo3alepeyeHHsl, «3HATTSI.

Metopmonoriyaa (QYHKIiA 1 3HAUYCHHS KaTeropiii i 3aKOHIB iaEKTHKU
peati3oByIOTh Yepe3 NMPHHLMUIN JiaJeKTUKH — (YHIAMEHTAJIbHI MTOJIOKEHHS, SKi He
TIJBKH BiZOOpakaloTh HAHOLIBII CYTTEBI XapaKTEPUCTUKH AIMCHOCTI, a i, 110 BaXKJIHBO,
— 1i mi3Ha#HsA. OCHOBHUMHM NPUHIUIIAMH JiaJCeKTUKH € TIPHHIMI PO3BUTKY Ta MPUHINI
B3a€MO3BSI3Ky. Ilpy BHMBYEGHHI  JepKaBU 1 IpaBa BUKOPHUCTOBYIOTbCS TaKOX
MaTepiaiCTHYHUH 1 i7eaTiCTUIHNN METOIH.

MarepiagictTuuHuii MeTOX 3BOJUTHCS J0 BU3HAHHS IEPBHHHOCTI MaTepii i
BTOPUHHOCTI CBIJIOMOCTI Ta, BIANOBIJHO, BHOKPEMJICHHS E€KOHOMI4HOro Oasucy i
HanOynoBu. B Pansncekomy Corosi e MeToJ JOMiHYBaB, IIOEJHYIOUHCH 3
ITHOPYBaHHSM 1 JKOPCTKOIO KPUTHKOIO 1l€alicTHIHOTO MeTony. TepMiH «imeaizm»
TTOXOIUTH BiJl TPEBKOTO CI0BA «ifes» 1 mo3Hadae pirocoChKuii HAIPsIM, IO BHU3HAE

i7ero, IyX, CBIIOMICTB, BIAUYTTS NEPBUHHUM, BUXITHUM, a TIPHPOJIY, MaTepito, OyTTs
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— BTOPMHHUM, TIOXiaHHM. Floro BBaXamu cropiaHeHnM 3 peririero. Tomy izeaicTuune
PO3YMiHHA icTOPII — IIe CHCTEMA MOTJIAIB, sIka BOaUae BU3HAYAIBHY CHITY CYCIIIITHHOTO
PO3BHTKY B i11es1X, TEOPii, CBIIOMOCTI JTFO/ICH.

Ha BigmiHy Bif AianeKTHYHOI TOTiKK IpeaMeT opMaIbLHOI JIOTiKH iCTOPHIHO
0o0MexXyBaBcs BHM3HAYEHHSM TaKUX CIIOCOOIB MIpKYBaHb, SIKi IaBajl O MOXIIMBICTH 3
ICTUHHHMX AYMOK-TIOCWJIaHb 3aBXIM OTPUMYBaTH ICTUHHI JYMKH-BUCHOBKH. [[jisi TOTO
100 MuUCIIeHHsI OYyJIO JIOTIYHO MPaBHIBHUM, BOHO MAa€ BIAIIOBIJaTH TaKHMM BHMOTaM:
BU3HAYCHICTh, HECYIICPEYHICTh, OJHO3HAYHICTh, OOIPYHTOBaHICTh. Llux siKocCTei
MHUCJICHHSI JTOCSTalOTh 32 JOIIOMOTOI0 JOTPUMaHHSA B mpoleci mi3HaHHA GOpMalbHO-
JOTIYHUX 3aKOHIB, SKI € CBOEPITHOI (DiKCAIIEI0 BIACTUBOCTEW 1 O3HAK O0'€KTiB
HaBKOJIMIIHBOTO CBITY, ajleé BOJHOYAC HAJCXKaTh TUTBKK A0 (OPMH, a HE IO 3MICTy
00'exTa MECIeHHA. 3aKoHAMH (OPMAIBHOI JIOTIKM € TakKi: 3aKOH TOTOXHOCTi. 3aKOH
HECYNEPEYHOCTi. 3aKOH BHKIIIOUEHOI0 TPETHOTO. 3aKOH JOCTaTHROI miacTasu [3, ¢. 80].

3araJbHOHAYKOBi MeTOAM Mi3HAHHS /IEPKABHO-TIPABOBUX SIBHII]

3arajgpbHOHAYKOBI METO/IH € OTIOCEPEAKOBYIOUOIO JTAHKOI0 MiXk (1s10CODCHKIMHU
MerojaMu Ta QyHJaMeHTaIbHUMU TEOPETUYHUMHU CKIIaI0BUMHU IOPUANYHUX HAYKOBUX
JOUCLHMIUTIH, KOHKPETHO-HAYKOBHMH  MeTonamu. HaiOinpmioro po3BHTKY Ta
3aCTOCYBaHHSI BOHM HaOynu came B Hayli XX CTOJITTA. 3a 3MICTOBHM KPUTEPIiEM 10
HUX HaJIeKaTh TOPIBHSAIBHWH, CHCTEMHHH, CTPYKTYpHHUH, (QYHKIIOHAIHHUH,
CHUHEPTeTHYHUH, MOBEIIHKOBUN, IHCTUTYIIIOHANBHUH, ICTOPHYHHA, JIOTIYHAN Ta 1HII
METOJIM LBOro piBHA. BUXOIsuM 3 TOro, 10 KOXKHE HAYKOBE JOCIIJDKEHHS MOXe
BiOyBaTHCh HA IBOX PIBHAX: EMIIPUIHOMY (KOJIH 3MIHCHIOETHCS IPOIIEC HAKOTMYEHHS
(axTiB) i TEOPETHUHOMY (Ha IKOMY 31 CHIOETCSI y3araJlbHEeHHS! 3HaHb), BIINOBIAHO /10
[HX PIBHIB 3arajibHi MeTOIH Mi3HAHHSI YMOBHO MOAUIAIOTH HA TPH TPYNH: METOIH
eMIIIPUYHOTO0  JOCH/DKEHHS  (CIIOCTEpE)KEHHs,  IOpIBHSHHS,  BHUMIpPIOBaHHS,
eKCIIEPUMEHT); METOIM TEOPETUYHOro IociipkeHHs (Qopmarizamis, JOTIYHHHA Ta
ICTOPHYHUIA METOIH); METOIW, II0 MOXYTh OYTH 3aCTOCOBaHI Ha EMITIipHYHOMY i

TEOPETUYHOMY pIBHSX (aOcTparyBaHHs, aHami3 1 CHHTE3, IHIYKIS 1 JEXYKIIid,
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MOJICITIOBAHHS ).

PosrnsHeMO Ha3BaHI TPYITU METOIIB AETAIBHIIIE.

MeToau eMIipUYHUX AOCTITZKEHb:

Chooctepe:keHHsI — 1€ CHCTEMaTHYHE, IIUIECTIPSIMOBaHE, CIEHialbHO
OpraHi3oBaHe CIpPUIMaHHS MPEJAMETIB i SBUII 00'€KTUBHOI AIMCHOCTI, SIKi BUCTYIAIOTh
00'eKTaMH JOCTIKEHHSA. SIK  METOI HAyKOBOTO IIi3HAHHS CIIOCTCPEXKCHHS A€
MOXIIUBICTh OJICP)KYBaTH MEPBUHHY iH(OPMAIII0 Y BUIISI CYKYIHOCTI €MITipHYHNX
TBep/UKeHb. EmmipuyHa iH(OpMaIlisi CTae OCHOBOIO TOIEPEIHBOI CHCTEMAaTH3aIlil
00'eKTIB peampHOCTi, POONIYM IX BHXITHAMH 00'€KTaMH HAYKOBOTO JOCIIIKEHHS.
Merto/1 CIOCTepEeIKEeHHS, Ha BIZIMIHY BiJl IPOCTOrO CIOTIISAAHHS, MA€ 3MICT, MPUHOMH
1 3aco0u, omocepeaKoBaHi HAYKOBOIO iI€€I0, HASIBHUM 3HAHHSM, K€ IOKa3ye Je, 0
i sik cnocrepiratd. [Ipoiiec BUKOPUCTAHHS METOAY HAYKOBOTO CIIOCTEPEKEHHS € He
NACUBHHUM CIIOTJISIaHHSM CBITY, & OCOOJMBHMM BHJIOM HAayKOBOi MAisJIBHOCTI, IO
BKJTIOYAE SIK €IEMEHTH: CIIOCTepirada, ToOTO JOCHTITHUKA; 00'€KT CIIOCTEPEKESHHS —
sIBUIIA 00'€KTUBHOI NIWCHOCTI; 3aCO0M CIIOCTEPESIKEHHSI — MPUIIAIH 1 MaTepiaibHi HOCIT
nepenaui iHdpopmanii Big o0'ekta 10 crocrepiraya. Y peaibHi HayKOBif INpakTuii
CIIOCTEPE)KEHHS CTAHOBHUTH AKTHBHUIA Mi3HABAJIBHUN TPOIEC, SKUN CIUPAETHCS HE
aume Ha poOOTy OpraHiB 4yTTs, a W Ha 3JaTHICTh TIYMAauuTH i 9yTTS.
HaiiBaxmBimoro 0coONMMBICTIO CIIOCTEPEKEHHS € MiTeclpsMoBaHHN xapakrtep. Lle
LiJIeCIIpsIMYBaHHS 3YMOBJICHE HAsSBHICTIO IMOMEPEHIX ieH, Tirmores, 10 BU3HAYAIOTh
3aBIAHHS CIIOCTEPEIKCHHS. Y COIIOJIOTIT 1 COLIaNbHIN MICHXOJIOTIT PO3PI3HIIOTh MPOCTE
(3Buu4aiine) cnocTepekeHHs, KoM Moii (iKCYIOTh 31 CTOPOHH (330BHI), 1 CIIiBydacHE
(BKJIFOUCHE) CIIOCTEPEIKCHHS, KOJIHU JOCIIIHUAK aJaNnTyeThCs B AKOMYCh CEPEIOBHIII i
aHaiizye nopii HaueOTo «3cepenuuny». CHOCTEpPEeKEHHs] MYCUTh BiJIOBIIATH TaKHUM
BHMOTaM: Iepe10avyBaHOCTi (CIIOCTEPEKEHHS IIPOBOUTHCS JJIsl PO3B’I3aHHSI TIEBHOTO,
YiTKO MOCTABJICHOTO ¥ CTPYKTYPOBAHOTO 3aBJaHHS); TUIAHOMIPHOCTI (BUKOHYETHCS 3a
IDUTAHOM, CKJIaJIeHWM BiAIOBITHO IO 3aBJAHHS CHOCTEPEKEHHS); LIJIECIPSIMOBAHOCTI

(criocTepiraroThCsl JHUINE TIEBHI CTOPOHH SIBHINA, KOTPi CTAHOBJATH IHTEpeC IS
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JOCITITHUKA); BHOIPKOBOCTI (CHocTepirad akTHBHO ITyKae MOTPiOHI O'exTH, pucH,
SBHINA); CHCTEMHOCTI (CHOCTEpe)KEHHS BeHeThCsA  Oe3lepepBHO ab0 3a IIEBHOIO
CHCTEMOIO).

MeTtoa omucy CHOpSIMOBaHMH Ha 3aKpilUIeHHS 1 Tepemady pe3yibTaTiB
JIOCJTIIKCHHS 33 JOIIOMOTOI0 BH3HAYCHUX 3HAKOBUX 3ac00iB. EMmipuuHwuii onuc — 1e
¢ikcauis 3acodamu IpUPoAHOT a00 MITYYHOI MOBH BIIOMOCTEW MPO 00'€KTH, NAHUX Y
CIIOCTEPE)XEHHI, a TAKOXX 3HAXOJUKEHHS eMITIPUYHHUX 3aJIeKHOCTE MK pe3ylbTaTaMu
BUMIpIOBaHb. 3a JIOIIOMOTOIO ONKUCY NOYYTTEBA 1H(OpMaLlis IEPEKIIANAETHCSI HA MOBY
MOHATh, 3HAKiB, CXEM, MAIIOHKIB, TpadikiB i nudp, HaOyBarOUn TUM CaMUM (QOPMH,
3pYYHOI IJIS TOJJANTBIIIOTO PaIliOHATBHOTO OIMPAIOBaHHS (CHCTeMAaTH3AaIli1, Kacudikarii
it y3aranpHEeHH:). OTHC TOMINAETHCS HAa ABA OCHOBHHMX BHIU — SIKICHHH 1 KUTbKICHUH.
SxicHU 3MIMCHIOETBCS 13 3aCTOCYBaHHAM MOBH BIAIMOBIIHOI HAyKH, a KUTbKICHUH —
MOBM MarteMaTtuku. ONMC SK METOJ| eMIIIPHUYHOTO JOCIIIDKEHHs  Oe3ocepeHbo
MOB'SI3aHUN 31 CIIOCTEPEKECHHSIM, BUMIPIOBAaHHSM, TIOPIBHSIHHSAM, €KCIIEPUMEHTOM Ta
iH.

IopiBusiHHs — 1€ mpolec 3iCTaBJieHHs NpeaMeTiB abo sBUI IiHCHOCTI 3
METOI0 BCTAaHOBJICHHS CXOXXOCTI WM BiIMIHHOCTI MIXK HHMH, a TaKOX 3HAXOJKCHHS
3araJbHOrO, BIACTHBOIO JBOM ab0 KUIbKOM 00'ekTaM aociipkeHHs. Merox
MOpiBHSAHHES Oyae IUTITHUM, SKIIO MPH WOTO 3aCTOCYBaHHI BHKOHYIOTHCS TaKi OCHOBHI
BHMOTH: TTOPIBHIOBATHCH MOXKYTh TUTBKH TaKi SBUINA, MK TKHMHU MOJKE iCHYBaTH IIeBHA
00'€eKTUBHA CIIUIBHICTD; MOPIBHAHHS ITOBUHHO 3IiHCHIOBATHCh 338 HAaWBaXJIMBILIMMH,
HalcyTTeBIimMMH (Y KOHTEKCTI KOHKPETHOTO 3aBAaHHs) 0O3HaKaMu. IIopiBHSIHHS 3aBKIH
€ Ba)XXJIMBOIO [1EPEyMOBOIO y3arajlbHeHHS.

Y3araJbHeHHSI — JIOTIYHHI [pOIeC IMEePeXOoAy BiA OIMHHUYHOTO 0
3arajJbHOTO0 YW BiJl MEHII 3arajJbHOr0 10 OUIBII 3araJlbHOr0 3HAHHS, a TaKOoX
MPOJIYKT PO3YMOBOI JIisTBHOCTI, (hopMma BioOpakeHHS 3arajlbHUX O3HAK 1 SKOCTEH
o0'exTrBHEX sBUMI. HaifmpocrTimni y3arajapHEHHS MOJNATAIOTh B 00'€ IHaHHI, TpyITyBaHHI

00'eKTIB HA OCHOBI OKpeMOi O3Hakd (CHHKpeTHuHi 00'emHanHS). CKIAAHIOINM €
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KOMIUTEKCHE  y3arajJbHCHHS, IpPH  SKOMY Tpyma 0O0'€KTiB 3 PI3HUMH OCHOBaMH
00'eMHYIOTBCS B €IUHE IIiJIe. 3MiHCHIOETHCS y3aralbHEeHH IIIXOM a0CTparyBaHHS Bij
cnenn(iyHUX 1 BUSIBICHHS 3araJbHUX O3HAK (BIACTHBOCTEH, BiJHOIIEHH TOIIO),
MPUTaMaHHAX MEBHUM IpeaMeTaM. HadmommpeHImuM i HaWBaXXITUBIIIAM CIIOCOOOM
Takoi 0OpoOKM € yMOBHBIJ 32 aHasorieto. O0'€KTH YM SBHUIA MOXYTh TOPIBHIOBATHUCS
Oe3nocepeIHbO 200 OMOCEPEKOBAHO 4Yepe3 X MOPIBHSHHA 3 OyOb-SKMM IHIIUM
00'ekToM (eTasoHOM). Y MEpIIOMY BHIAKy OTPUMYIOTh SKiCHI pe3ynbratu (Oinbiue-
MeHIe, BuUIle-HWK4Ye). [IOpIBHSIHHS X O0O'€KTIB 3 €TAIOHOM HaJae MOXKJIMBICTH
OTPUMATH KIUTBKICHI XapaKTepUCTHKH. Taki MOPIBHSAHHS Ha3MBAIOTH BUMIPIOBAHHSM.

BumMmipoBaHHsl — e NpoLieAypa BH3HAYCHHS YHCIOBOTO 3HAYCHHS IEBHOT
BEJIMYMHH 3a JIOTIOMOTOI0 OAWHHWIN BUMIipy. LliHHICTH wi€l mpoIenypu MOJSATae B
TOMy, IO BOHa Ja€ TOYHI, KUIBKICHO BH3Ha4YeHi BimomocTi mpo o0'ekt. Ilpu
BUMIpIOBaHHI HEOOXiJHI Taki OCHOBHI eJeMEeHTH: O00'€KT BHUMIpDIOBaHHS, €TaJOHH,
BUMIPIOBAJIbHI MPWJIAJN, METOIM BHUMIPIOBaHHSI. BUMIpIOBaHHS TIPYHTYETHCS Ha
MOPIBHAHHI MarepianbHUX 00'€KTiB. BilacTMBOCTI, Ui SKWUX TpPHU KiJIBKICHOMY
HOPIBHSIHHI 3aCTOCOBYIOTH (Di3MYHI METOJM, HAa3WBAIOTh (I3MYHUMH BEIUYUHAMH.
®i3nvHa BENIMYHMHA — [I€ BIACTUBICTh, IO € 3arajlbHOI0 B SKICHOMY BiJHOIICHHI IS
OaratboxX (i3WYHHX O0O0'€KTIB, alle¢ y KUTbKICHOMY BIJHOIICHHI iHIWBiIyadbHA IS
KOXHOTO 00'ekTa. Hampukiax, moBkuHa, Maca, eIeKTPOIPOBITHICTD TOMIO. AJle 3amax
abo cMaKk HE MOXYThb OyTH (QI3UYHUMH  BeIHYMHAMH, TOMY IO BOHH
BCTAHOBJIIOIOTBCSI HAa OCHOBI CYO'€KTMBHUX BiguyTTiB. Mipol Ui KiUIbKICHOTO
MTOPIBHSAHHS OJHAKOBHUX BJIACTUBOCTEH 00'€KTiB € OgwHHUIA (Pi3MYHOI BETHYIMHU —
(i3nvHa BeTMUMHA, SKiH 32 BU3HAUCHHSM IPUCBOEHO YHCIIOBE 3HAYEHHSI, LII0 JIOPIBHIOE
ONMHUIIM (DI3MYHUX BEJIMYUH TPHUCBOIOIOTH  ITIOBHI 1 CKOPOYEHI CHMBOIIbHI
MTO3HAYEHHS — PO3MIPHOCTI.

HaiiBa)xIMBIlIOI0 CKJIaZ0BOI0 HAyKOBHX JIOCH/DKEHb € eKCIePHMeHT —
anpoOartisi 3HaHHS JOCIHIIKYBAaHHUX SBHI B KOHTPOJIBOBAHUX 200 MITYYHO CTBOPEHUX

ymoBax. Ile Takmii Merom BHBYCHHA 00'€KTa, KOJHM IOCHITHWK aKTHBHO i
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LTECTIPSIMOBAHO BIUIMBAa€ HAa HBOTO MIIIXOM CTBOPEHHS IITYYHHX YMOB YH
3aCTOCYBaHHS ~ 3BHYAlHMX  YMOB, HEOOXiTHMX JUI BHSBJIECHHS BiAMIOBITHHUX
BiactuBocTeil. CaM TepMiH «eKCIlepuMeHT» (BiJ JJATHHCBKOTO — cIpoba, Tociim)
O3Ha4ya€ HAyKOBO ITOCTaBJICHHH MOCHiJ, CIOCTEPEXKEHHS OCHIIKYBAaHOTO SBUINA Y
MEBHUX YMOBAax, WIO JI03BOJIAIOTH 0araTopa3oBo BiITBOPIOBATH HOTO IPU HOBTOPEHHI
IuX yMOB. EKCIIEpUMEHT — BaXIJIMBUW €JIEMEHT HAYKOBOI IIPAKTUKHU, SIKUH BBAYKAETHCS
OCHOBOIO TEOPETHYHOTO 3HAHHSI, KpUTEpieM HOro HificHOCTI. 3 PO3BHTKOM HAayKH i
TEXHIKM cQepa eKCIIEpUMEHTY 3Ha4yHO PO3IIMPIOETHCS, OXOILTIOIYN BCE OUIBIIY
CYKYIHICTH 00'€KTiB MaTepialbHOTO CBITy. B MeETOHONOTiYHOMY BiZHOIICHHI
eKCIIEpUMEHT Iepeadayae Mepexia JOCIiIHUKA Bil TACHBHOTO 1O aKTUBHOTO CIIOCO0Y
IismbHOCTI. EKCTIepMEeHT pOBOASTE: TP HEOOXiTHOCTI BiAITYKATH Y 00'eKTa paHime
HEBiZIOMi BIIACTHBOCTI; TPH MEPEBIpIi MPaBWIBHOCTI TEOPETHYHUX MOOYAOB; IPH
JneMoHcTpanii siBuia. [lepeBarn eKCrepUMEHTAILHOTO BUBYEHHS 00'€KTa IMOPIBHIHO
31 CIOCTEPEIKEHHSIM TOJSATAIOTh Y TOMY, IMO: TiJ 4ac €KCIEPUMEHTY € MOXKJIHMBICTh
BUBYATH SIBUILE «y YHCTOMY BUIISAJI», YCYHYBIIM M0OOiIYHI akTOpH, sKi MPUXOBYIOTH
OCHOBHHI IPOIIEC; B €KCIIEPUMEHTAIBHUX YMOBaX MOXKHA JOCIIIKYBAaTH BJIACTHBOCTI
00'€KTIB; iCHYe MOJJIMBICTH IOBTOPIOBAHOCTI EKCICPUMEHTY, TOOTO IIPOBEICHHS
BUIIPOOYBaHHS CTUIBKHU pa3iB, CKUIBKU B IbOMY € HEOOXiTHICTb.

JocaigxkeHHs 00'€éKkTa TIPOBOAWTHCS TIOCTAlTHO: HAa KOXXKHOMY eTari
3aCTOCOBYIOTHCSI HAWIOIUIBHIIT METOIH BiAIOBITHO 0 KOHKPETHOTO 3aBJaHH.

Ha nepmomy erami 300py ¢akTHuHOro Marepiasy i  HOro IEpBHHHOI
cucTeMaTn3anii BUKOPHUCTOBYIOTh METOJIH: ONIMTYBAaHH (aHKETyBaHHS, IHTEPB'IOBaHHS,
TECTyBaHHs), EKCIIEPTHHX OI[IHOK, a TaKOX JiabopaTopHi excriepuMeHTH (y ¢izmui,
ximif).

OnuTyBaHHS J1a€ 3MOTY OTpUMaTH K (DakTH4YHY iH(pOpMaIifo, TaK i OmiHHI
naHi. BoHO mpoBomuthes B ycHiM abo mmchMoBiit ¢opwmi. [Ipu cTBopeHHI aHKeTH
a0o0 TIaHy IHTEpPB'I0 BaXJIHMBO C(HOpMYIIOBATH 3aIIUTAHHS TaK, II0O BOHU BiIIOBiTaH

MOCTaBJICHIH MeTi. Pi3HOBHIOM BHOIpKOBOTO ONMUTYBAaHHS € TECTYBAHHS, SKE
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MIPOBOJUTBHCA 3 METOI0 BHSBJICHHS CYTTEBUX O3HaK 00'€KTa, BUKOPHUCTOBYETHCS B
7a00OpaTOPHUX EKCIICPUMEHTAaX, KOJM MAacoBe ONHUTYBaHHS 4epe3 aHKEeTyBaHHS
HeMOXIuBe. TecTH CKIIagaroTh Tak, 100 OJHO3HAYHO BUSBUTH Ti UM 1HIII BIACTHBOCTI
OIINTYBaHUX.

MeToa eKcepTHHX OHMIHOK BHKOPHUCTOBYETBHCSI [UISi OTPUMAaHHS 3MiHHHX
EMITIPUYHUX JaHuX. [[pOBOAUTHCS ONMUTYBaHHS CICHiaIbHOIO IPYIOI0 eKcrepTiB (5-
7 oci0) 3 METOW BH3HAYCHHS ICBHHUX 3MIHHHUX BEIMYWH, HECOOXITHHUX JUIS OIIIHKH
JOCIIIJPKYBAHOTO THTaHHS. EkcnepTy mijOuparoThCst 3a O3HAKOK iX (OpMabHOTO
npodeciiHoro cTaTycy — Iocajay, HayKOBOTO CTYIEH:, CTaKy pOOOTH TOILIO.

Ha npyromy erami mocmiIKeHHS METOIOH, IO BHKOPUCTOBYIOTHCS, MAalOTh
LiThOBE NpPHU3HAYCHHS — OOpOOKY OTpPHMaHHMX HAaHWUX, BCTAaHOBJICHHS 3aJEKHOCTI
KUTBKICHUX Ta SKICHUX MOKAa3HWKIB aHAaJi3y, IHTepIpeTalio IXHporo 3micty. Bubip i
HOCJIZIOBHICTh METO/IB BU3HAYAIOTHCS MOCIIIOBHICTIO 00poOkM naHux. Ha 1pomy
eTamni MUPOKO BUKOPUCTOBYIOTHCS METOAM CTATUCTHYHOTO aHaJi3y: KOPENLiiHNMN,
(haxTopHMIT aHAII3 Ta IHIII.

Kopensimiiinmii anaJji3z — 1e npoueaypa /Ui BUBUCHHS CITIBBIIHOIICHHS MK
HE3ICKHUMHU 3MIHHAMH. 3B'I30K MDK MMM BEIMYMHAMM BHUSBIIETHCS Y B3a€MHIH
MIOTO/KEHOCTI CHOCTEPEXyBaHUX 3MiH. O0uncimoeTbest KoedilieHT kopessnii. Yum
BHIINM € KOeQillieHT Kopesmii MK ABOMa 3MIHHUMH, THM TOYHINIE MOJXKHA
MIPOTHO3YBATH 3HAYCHHS OJHI€T 3 HUX 3a 3HAUYCHHSM IHIINX.

dakTopHMii aHaJi3 [a€ MOXIMBICTb BCTAaHOBUTH 0araToMipHi 3B'SI3KH
3MIHHHX BEJIMYHUH 32 KiIbkoMa o3HakKamu. Ha OCHOBI mapHUX KOpeNswil, OTpUMaHUX
y pe3yJabTaTi KOpeJsLUiiHOrO aHali3y, OJepKyloTh Ha0ip HOBHX, YKPYITHEHHX O3HAK —
¢dakropi. Y pe3ynbraTi MOCIIZOBHOI MPOIEIYPH OTPUMYIOTH (HaKTOPH IPYroro,
TPETHOr0 Ta IHMKX piBHIB. DPaKTOPHUI aHaN3 Ja€ 3MOry NOAATH OTPHMaHi
pe3ysbTaTh B y3arajJbHEHOMY BHIJISI.

Jlo MeToxmiB, 0 3aCTOCOBYIOTH 1 Ha EMITIPHYHOMY, i HA TEOPETHYHOMY PiBHSX

JOCIIKCHD, BITHOCSTH, K MPABWIIO, a0CTparyBaHHA, aHAN3 1 CHHTE3, iHAYKINIO Ta
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JEIYKITiI0, MOJICTIOBAaHHS Ta iH.

AodcTparyBaHHA (BiJl JaTHHCHKOTO — BIJBOJIKAHHS) — II¢ YSABHE BiIBCpHCHHS
BiJl HEICTOTHUX, OPYTOPSAHMAX O3HAK IPEIMETIB 1 SBHII, 3B'A3KIB i BiIHOIIEHb MiX
HUMH Ta BUAUICHHS AEKUTBKOX CTOPIH, SIKi IIIKABJIATh TOCTIAHUKA. AOCTpaKIis sSBISE
co00I0 OJHY 3 TaKMX CTOpPiH, (hOpM Mi3HAHHS, KOJIM BiNOYBAETHCA MEpeXia Bix
MOYYTTEBOrO CIIPUHMaHHS J0 ysIBHOro o0Opasy. IHoai abcrparoBaHi BIacTHBOCTI i
BIZIHOIIICHHS MOB'SI3YIOTBCSL 3 BIIOMHUMH KjacaMH OO'€KTiB («HAaTypaJbHE YHCIION,
«pOCIHAY). Y IHIIMX BHIAJAKaX BOHH YSBJISIOTHCS 130JIbOBAHO Bijl THX IPEIMETIB,
3 SKMMH BOHH JIHCHO HEpPO3PUBHO TOB'SI3aHI  (CKOPHCHICTB», «Kpacay,
«MOpANBHICTBY). AOCTpakilisl BUAUILE 3 SBUINA OJHY NMEBHY CTOPOHY B «UHCTOMY
BUTIISAD», TOOTO y TakOMy BHIJISALI, B SKOMY BOHA JiicHO He icHye. Hampmxman,
He OyBae «JIBHINA» UM «3aKOHY» B3aralli, iCHyIOTh KOHKPETHI 3aKOHH 1 sBUMIA. Ale
0c3 BBeICHHS AaOCTPAKTHOTO IMOHSATTS <SBHIIE» MOCIIAHUK HE 3IATHUH TIHOOKO
3pO3yMiTH Oy/b-siIKke KOHKpeTHe sBuile. IIporec abcTparyBaHHS TPOXOIWTH JBa
eranu: 1) BUAUICHHS BaKJIMBOTO B SIBUINAX 1 BCTAHOBJICHHS He3aJIeXHOCTI abo
JIOBOJII €J1a0KOT 3aJIeKHOCTI JOCIIJDKYBaHUX SIBUILL BiJl IIEBHUX (aKTOPIB (SKIIO 00'€KT
A He 3amexuTh OesmocepenHbo Bin (akropa b, TO MOXXHa BIABONIKTHCS Bif
OCTaHHBOTO SK HECYTTEBOTO); 2) OMUH OO0'€EKT 3aMIHIOETHCS IHIIUM, MPOCTIIINM,
KOTPHI BUCTYIIA€ «MOJIEJITIO» MEPUIOT0. AGCTparyBaHHs MOXKE 3aCTOCOBYBATHCH [0
peanbHUX 1 a0CTPaKTHUX 00'€KTIB (TaKWX, IO BXKE paHille MPOUIUTH abCTparyBaHHS).
Bbararocryminyacte abcTparyBaHHs MPH3BOIUTH J0 aOCTPAKIIiH 3pOCTAI0YOr0 CTYIICHS
y3arainpHeHHS. [Ipomecn aOcTparyBaHHA B CHCTEMi JIOTIYHOTO  MHCIEHHS TICHO
MOB'sI3aHi 3 IHIIMMH METOJaMHU JTOCTI/DKCHHS 1 MEepeAyciM 3 aHai30M 1 CHHTC30M.

AHaJ3 — e MeToJ Mi3HaHHS, SKUH Jae 3MOry IONUIMTH NpeIMeT Ha
YaCTMHU 3 METOI0 HOro JeTaqbHOro BHBYEHHs. CHHTe3, HaBIIAKH, € HACIHIJAKOM
3'elHaHHS OKPEMHX YacTHH YW pHUC NpeaMeTa B €IUHE Iiile. AHal3 Ta CHHTE3
B3a€MOIIOB'sI3aHi, BOHH SBIAIOTH COOOI0 €IHICT MPOTHICKHOCTEH. 3alie)KHO Bif

piBHS mi3HaHHSA 00'€KTa Ta TIMOWHI MPOHUKHEHHS B WOTO CYTHICTH 3aCTOCOBYIOTHCS
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agamiz 1 cmHTE3 pi3HOro poxy. [lpsmuit abo emmipmuHUil aHami3 i CHHTE3
BUKOPUCTOBYIOTBCS HA CTalil MOBEPXOBOro oO3HaioMiieHHs 3 o0'ektoMm. [lpu npomy
3IHCHIOETHCS BUIUICHHS! OKPEMHX YacTHH 00'€KTa, BUSBJICHHS HOTO BIIACTHBOCTEH,
MPOBOATHCS HAWMpOCTimIi BUMIprOBaHHS, (Qikcamis Oe3nmocepenHix MaHuX, IO
nepeOyBaroTh Ha ToBepxHi. Lleli BuA aHamizy i CHHTE3y Ja€ MOXIIMBICTH II3HATU
SIBUIIE, OJHAK JJIs IIPOHUKHEHHS B HOr0 CYTHICTH BiH HEIOCTaTHii. 3BOpPOTHHH abo
TCOPETHYHHUH aHalli3 1 CHHTE3 IIMPOKO BUKOPUCTOBYIOTHCS ISl BUBUEHHS CYTHOCTI
JOCIIKYBaHOTO siBuIna. TyT omepanii aHamizy 1 cHHTE3y O0a3yroThCsl Ha JAESKUX
TEOPETUYHHX MiPKYBaHHSIX, TOOTO MPHIYIICHHAX | MPUYMHHO-HACIIIKOBUX 3B'I3KaX
PI3HOMAaHITHUX SBUIIL.

CrpaBxHs Hayka MOXXIHBA JUIIE Ha OCHOBI aOCTpaKkTHOTO MFCIICHHS,
MIOCTIIOBHUX MIpKyBaHb JOCIHITHUKA Y BHIVIIAI CY[PKEHb i BUCHOBKIB. Y HayKOBHX
CY/DKEHHSIX BCTAQHOBIIIOIOTHCS 3BSI3KM MIK MPEIMETaMHU YH SBHIAMU 200 MiX iXHIMH
[IeBHUMH O3HAaKaMH. Y HayKOBHUX BHCHOBKAX OJIHE CYMKEHHS 3MIHIOETHCS IHILMM; Ha
OCHOBI B)K€ ICHYIOUMX BHCHOBKIB pOOJIATHCS HOBI. ICHY€E /IBa OCHOBHI BH/I BUCHOBKIB:
IHAYKTUBHI (IHAYKIS) 1 ASYKTUBHI (JCIyKIIis).

Inaykuist (Bix JTaTHHCEKOTO — HABEICHHS) SBIIIE COOOK YMOBHUBII BiX
YaCTKOBOTO JIO 3arajibHOTO, BiJl OKpeMUX (aKTiB [0 y3arajJbHEHb, KOJIM HA OCHOBI 3HaHb
PO YaCTHHH TpPEIMETIB Kjacy poOMThCS BUCHOBOK MO Kiac B HiIoMy. Sk MeTon
JIOCTIDKCHHST 1HAYKIS — IIe TPOLEC MOCTIAHOTO BHBYCHHS SIBUIN, I Yac SKOTO
3IIHCHIOETHCS Nepexij BiJi OKpeMuX (hakTiB J0 3arajbHUX MOJOKEHb.

Jenykuist (Bi TaTHHCHKOTO — BUBEICHHS) — II€ TAaKWH YMOBHUBII, Y SAKOMY
BUCHOBOK IO TNIEBHUI €JIeMEHT MHOXXHHHU POOUTHCS Ha OCHOBI 3HAHHS PO 3araljibHi
BJIACTUBOCTI BCi€i MHOXUHH. JIeNYKTUBHUM y HalOUIbI TOIIMPEHOMY PO3YyMIiHHI €
JIOBE/ICHHSI a00 BUBEJCHHS TBEP/DKEHHs (HACIiIKy) 3 OZHOro abo KiJbKOX IHIIMX
TBEPJUKCHB (ITOCMIIaHb) HA OCHOBI 3aKOHIB JIOTIKH, III0 MAIOTh IOCTOBIPHHUI XapakTep.
Hacminok MiCTHTBCS Yy TOCHIIAHHSX MPHUXOBAHO, TOMY BiH Ma€ OyTH OIep>KaHUH 3 HHX

[UITXOM JIOTIYHOTO aHami3y. 3MiCTOM JAEAYKIii K METOJy Ii3HAaHHSA € 3aCTOCYBaHHS
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3arajJbHUX HAYKOBHUX TOJIOXKEHB MPH AOCIIHKEHHI KOHKPETHHX SIBUIII

MopnenoBaHHs — HENPSIMHUIl, OINOCEPEIKOBAHMN METOJ  HAyKOBOTO
IOCHIKeHHST 00'exTiB mi3HaHHS (Oe3mocepeHe BHBYCHHS SKHX HEMOXIIMBE,
YCKJIaZIHEHE YH HEAOIUIbHE), SIKHI TPYHTYEThCS Ha 3aCTOCYBaHHI Mozeni sSK 3aco0y
nociimkenHsi. CyTb MOJIENIOBAHHS TOJISITa€ B 3aMIIIEHHI JOCHIIPKYBaHOTO 00'€KTa
IHIIIMM, CHEMIATBHO U I[OTO CTBOPSHHMM. [lil MOAEIIIO PO3YMIIOTh YSBHY a0bo0
MarepiaIbHO peai3oBaHy CHCTEMY, KOTpa, BiloOpakalouu 4M BiATBOPIOIOYH 00'€KT
JIOCITIJPKEHHS, 371aTHA 3aMICTUTH HOTO TaK, [0 BOHA caMa CTae JpKepesioM iHpopmartii
po 00'eKT mizHAHHI. Mozemni MOXXyTb OyTH (i3WdHi, MAaTEeMaTHYHI, TPUPOTHI.

Cepen MeTOiB TeOpEeTHYHHX MOCTIIKEHb TIEPEAYCIM CIIJ Ha3BaTH
CUCTEMHHH, KOTHITUBHHH, MOJICNIOBAHHS Ta 1H. METOAM CHUCTEMHOTO aHawmi3y, sKi
nepen0davaloTh BHBYEHHS CKIAJHUX OO0'€KTiB, CHCTEM B KOMIUIeKci. Jlo MeroniB
TEOPETHYHOTO TOCIIPKEHHS CJIiJ] TAKOXK BITHECTU: METO]] CXO/KEHHS BiJl a0CTPaKTHOTO
JI0 KOHKPETHOI'0; METOJ iaeanizamii; MmeToa dhopmaiizariii; akciomaruauuii metox [17;
3, c. 86-88].

MeTtox cXOmKeHHsI Bil  a0CTPAKTHOrO [0 KOHKPETHOTO. 3aBIaHHS
TEOPETHYHOTO Ti3HAHHSI TIONSITa€ B TOMYy, 100 JaTW LUTiCHWA  oOpa3s
JOCITIKYBAHOTO SIBUINA. Bynb-ske siBHUINE MIHCHOCTI MOXHA YSBUTH SK KOHKPETHE
MepeIUIeTeHHS HaHpi3HOMAHITHINX 3B'3KiB. TeopeTwdHe NOCHTiHKEHHS BUAULIE i
3BI3KM i BimoOpakae iX 3a JOMOMOTOI0 NMEBHHUX HAYKOBHX aOCTpakiii. Aje mpocTuid
HaOip Takux aOCTpakiii HE MOXE JaTH HEOOXITHOTO VSIBJICHHS PO MPHPOILY
SBHIA, TOMY HEOOXiIHO OCMHCIIEHO BiITBOPHUTH 00'€KT y BCiil IIOBHOTI Ta CKIaJHOCTI
HOro 3B'3KiB 1 BigHOWIEHb. Takuii METOJ MOCHIKEHHS HA3UBAalOTh METOAOM
CXODKEHHS BiJ aOCTPaKTHOTO [0 KOHKPETHOrO. 3aCTOCOBYIOYM HOro, MOCIIIHHUK
CIOYaTKy 3HAXOJUTh OCHOBHHMH 3B'A30K (BIIHOIIEHHS) JOCITIDKYBaHOTO 00'ekTa, a
MOTIM IOETAHO TMPOCTEXKYE, SIK BIH 3MIHIOETHCS B PI3HOMAHITHUX YMOBaX,
BiJKpHBAa€ HOBI 3B'I3KM Ta B3a€EMOMIl i TAaKUM YMHOM BifoOpaskae y BCi ITOBHOTI

CYTHICTh  JOCHIDKyBaHOTO 00'ekTa. MeTon CXOMKEHHS Big aOCTpaKTHOTO [0
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KOHKPETHOTO 3aCTOCOBYETHCS IIPH MOOYIOBI Pi3SHOMAHITHUX HAYKOBHX TEOpii 1 MOXKe
BUKOPHCTOBYBATHCH SIK Y TEOPETHYHHX, TaK 1 B MPUKIIAJHUX HAYKAX.

Mertona ineanizanii monsirae B TOMy, IO IOCTIAHUK Yy JYMKaxX KOHCTPYIO€
o0'ekTH, SKHX HeMae B JiiicHOCcTI abo sKi TpakTHYHO He3fdiiicHeHHI. Merta
ifeanizalfil: mo30aBUTH peasibHI 00'€KTH JACSIKHX MPUTAMAHHHUX M BJIACTHBOCTEH 1
HamiIUTH (HOAYMKH) 1i O0'€KTH TEBHUMH HEPEATbHUMH 1 TiIOTETHYHHUMHU
BIIACTHBOCTSIMH. [pn BOMY  MeTa JOCSTacThCs 3a3BHYai 3aBIISIKH
0araTocTymiH4acToMy aOCTparyBaHHIO, IE€pPEXOAy JAYMKH JO KIHIEBOTO BHUIIAJIKY
PO3BUTKY SIKOIiCh BIACTHBOCTI.

®opmagizaliss — e METOJ BHBUYCHHA PI3HOMAaHITHHX OO0'€KTIB IIIIXOM
BiTOOpaXXeHHS iXHBOI CTPYKTYpPH B 3HAKOBil (QoOpMi 3a JOMOMOTOO MITYYHUX MOB,
HanpuKiaa, MOBH MaTeMaTHKu. L{e mobymoBa abCTpakTHAX MOJIENEH, SIKi PO3KPHUBAIOTh
CYTHICTh JOCIIKYBaHHUX MporieciB giicHocti. [Ipu dopmamizamii MipKyBaHHS PO
00'€eKTH TIEPEeHOCITh y IUIONIMHY ONepyBaHHS 31 3HaKamMu  (dopMylamn).
BinHomieHHs ~ 3HAKiB  3aMIHSIOTH COOOK BHCIIOBJIOBAHHS IIPO BIACTUBOCTI i
BiZIHOLIEHHS NpeaMeTiB. TakuM HUISIXOM CTBOPIOIOTH Y3araJlbHEHY 3HaKOBY MOJIENb
MEBHOT MPEAMETHOI rayy3i, 10 Ja€ MOXJIHMBICTh BUSBUTU CTPYKTYPY PI3HOMAHITHHX
SIBUII 1 MpoleciB mnpu abcTparyBaHHI BiJ SIKICHUX XapaKTEPHCTHK OCTaHHIX.
Busenenns omHux (¢GopMyn 3 IHOIMX 3a TPaBHIAMH JIOTIKH 1 MaTeMaTHKH /A€
(opmanmbHE 3HAHHSA TOJNOBHHX XapaKTePHCTUK CTPYKTYpH Pi3HOMAaHITHHX, 4aCOM
Oy)XKe Jalekux 3a mnpuponoto, seuil. Dopmaimizaiis, sK IpaBHio, IOB'SI3aHa i3
3aCTOCYBaHHSIM MAaTEeMaTHYHOTO amapary. BoHa LIMPOKO  3aCTOCOBYEThCS — IPH
MaTeMaTHYHOMY MOJICIIOBaHHI y Oarathox ramyssx Hayku. [lepesaru dopmanizaiii:
3a0e3Meuy€eThCs y3aralbHEHICTh MIAXOMy A0 BHPIIICHHS MPOoOJeM; CUMBOJIIKA Haaae
CTHCITIOCTI Ta YITKOCTI (pikcamii 3HaYCHb, OJHO3HAYHICTH CHUMBOJIKH (YHHKAEMO
0araTo3Ha4YHOCTI 3BMYAaHOI MOBH); Ja€ 3MOTY (popMyBaTH 3HAKOBI MOZENi 00'€KTIB i
3aMiHIOBATH BUBYCHHSI PEAIbHUX PeUei 1 MPOIIeCiB BUBYCHHSIM [[X MOJIEIICH.

3a akcioMaTHYHOT0 MeTOdy ITOOYIOBH TEOpil CIOYaTKy 3aJa€ThCs HaOip
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BUXITHUX TIOJNOKEHB (akciom abo TMoOCTyiarTiB), MmO HE MOTPeOYyIOTh MOBEACHHS
(mpuHaiiMHI Yy MeXax Ii€l CHCTeMH 3HAHHS), a MOTIM i3 HUX 32 NIEBHAMH IPaBHIJIAMH
OyayeTbcs cucTeMa BHUBIIHUX BHCHOBKIB. JIOTiuyHE MHCIIEHHS Ja€ 3MOTY MEPEHOCHUTH
ICTHHHICTh aKCiOM Ha BHBEICHI 3 HHX BUCHOBKH. CYKYIHICTP BHUXITHHX aKCiOM i
MOXIJIHUX B HUX BHCHOBKIB YTBOPIOE aKcioMaTW4yHy moOymoBy Teopii. Otxe,
akciomarusaiis Oynp-skoi Teopii mnorpeOye: BHOOpPY akcioM; BH3HAYEHHs
CYKYITHOCTI TpaBHJI JIOTIKH, $IKi BHKOPHUCTOBYBAaTUMYTHCS HaJalli; BHBEACHHS 3
aKCiOM 3a JIOIOMOTOI0 TIPaBUJI BUCHOBKY BCIX IHIIMX TBEPDKEHb L€l Teopii.

I'inoreTuKo-Ae yKTUBHUI METO/. Leit METOJ, SIK Pi3HOBUI
aKCIOMAaTHYHOTO METO/Ay BHUKOPHCTOBYIOTH [UISI TOOYZOBH TEOpili B eMIipHYHHX
Haykax. Mloro 0coGMMBiCTh — CTBOPEHHS CHCTEMH JeIyKTHBHO MOB'S3aHUX MK COGOI0
rinore3, i3 SKUX BHBOAATH TBEPKCHHSA IO emilipudHi (aktu. Takum YUHOM,
cHCTeMa TEOPETHYHUX 3HaHb OYAYEThCS HE <BHU3Y» 32 paxyHOK 1HIYKTHBHHX
y3arajbHeHb HAayKOBHX (DaKTiB, a PO3rOPTAETHCS HIOM <«3TOpPH». CTBOPIOETHCS
rilmoTeTMYHa  KOHCTPYKILIS; MOTIM BOHA JAEAYKTHBHO PO3TOPTAETHCS, CTBOPIOIOYH
CHCTEMY TilOTe3; 111 CUCTEMa TiloTe3 MiJNAEThCsl JOCHIIHIA TepeBipii, y mpoueci
SKOT YTOUHIOETBCS 1 KOHKPETU3YEThCS. JleNyKTHBHA CHCTEMa TiloTe3 Mae iepapXiuHy
OynoBy: y Hili € rinoTe3a (abo rinoTe3un) BEPXHBOrO APYCY 1 TIMOTE3M HWXKHIX SPYCiB,
IO € HACHiAKAMH NepIHuX Tinorte3. Teopis, yTBOpIOBaHA TillOTETHKO-IACTyKTHBHUM
METOJIOM, MOJKE IIOTIOBHIOBATHCS TilIOTE3aMH A0 THX MEX, IOKH HE BHHHUKHYTbH
YCKJIAZHEHHS B 11 MOAAJIbIIOMY PO3BHTKY, IO 3yMOBIIIOE HEOOXITHICTH MEPEOYIOBH
MEPBUHHOI TiINOTETHYHOI KOHCTPYKIIII Ii€] TEOPETUYHOI CHCTeMH ab0 BHCYHEHHS, SIK
NpPaBWJIO, KUIBKOX HOBHUX, SIKI KOHKYPYIOTH OJHA 3 OJIHOIO, BHXIJHHMX TiOTETHYHUX
KOHCTPYKIIiH, 110 MOSICHIOIOTh JIOCIIDKYBaHI (pakTh 1 MPOrHO3YyIOTh HOBI (akTu 0e3
YBEJICHHS I0JJaTKOBHX TiIOTE3.

CucremHunii Meroa. Y Hal3arajpHIIIOMYy pO3YMiHHI TiX CHCTEMHHM
JOCIIKCHHSIM TIPEIMETIB 1 SIBHUI HABKOJHIITHHOTO CBITY PO3YMIIOTh TaKHHA METO, 3

HOSI/I]_[iﬁ SIKOT'O BOHHU PO3IIAAAOTBCA K YaCTHUHH a00 eJIEMEHTH MEBHOIO I.[iJ'IiCHOl"O
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yrBopeHHs. Lli gacTmHM abo0 eneMeHTH, B3a€EMOMIIOYM OJWH 3 OJHHUM, BH3HAYAIOTh
HOBI, I[UTICHI BJIACTHBOCTI CHCTEMH, SIKi BIACYTHI B OKpeMmuX ii eixemeHTiB. OmHaK
[l TPaBUWIIO 3aCTOCOBYETHCS JIMLIC ISl XapaKTEPUCTHKHM CHCTEM, IO CKIAIalOThCs
3 OJHOPIIHUX YaCTHH i MAIOTh IIIKOM IIEBHY CTPYKTYpy. [IpoTe Ha mpakTHIi 10 cucTeM
HEpIJIKO BITHOCSTH CYKYITHOCTI PI3HOpIIHUX 00'€KTiB, 00'€JHAHUX B OJHE LIJIE JJIS
JOCSITHeHHs! 1ieBHOT MeTH. OTXKe, FOJIOBHE, L0 BU3HAYAE CHCTEMY, — 1I€ B3a€MO3B'S30K
1 B3a€EMOJisl YacTMH Yy paMKax LuIoro. Bapro Takox 3ayBaKMTH, IO KOXHHH
okpemuil 00'ekT (mpeamMer abo SIBHINE) MOXKHA PO3IIISIATH SIK MEBHY IUIICHICTB,
0 CKJIATAEThCS 13 YACTHH, 1 IHOCHKyBaTH sK cUcTeMy. JlepxaBa i mpaBo €
CKJIAHAMH CHCTEMHHUMH YTBOPEHHSMH, OTXE, HEOOXiIHICTh 3aCTOCYBaHHS LBOTO
METOJy B IIPAaBO3HABCTBI IIPOAMKTOBAHA CaMe CHCTEMHHUM XapaKTEPOM ILIUX SBHII.

3 CHCTEMHHM METOJOM TICHO TOB’s3aHI CTPYKTYPHUH 1 (YHKIiOHATHHUN
METOAH. 3aCTOCYBaHHS CTPYKTYPHOTO METONY HAalae MOXIUBICTh BHSABUTH CTIHKI
B3a€MO3BSI3KM MK CKJIQJOBUMH TIEBHOI cCHCTeMH (Jep)KaBH, IpaBa, MEXaHi3My
MIPaBOBOTO DETYNIOBaHHA) Ta 30BHILIHIMH SBHIIAMH 1 NpoLecaMH (HalpHKIaL,
€KOHOMIYHUMH, COIL[aJbHUMH, [CHXOJIOTIYHMUMH, KYJIbTYpHUMH Ta  IHIIUMH
(axropamm).

DyHKIiOHATBHMIT METOJ 03BOJISIE TPOAHAII3YBATH COLIaJIbHE MPU3HAYCHHS
JIepKaBH 1 MpaBa, 3MICT iXHIX (YHKIINA, CHpuse TIUOMIOMY OCSTHEHHIO iX CyTHOCTI,
MOITYKY [UIAXIB YIOCKOHAJIICHHS 1 MigBUINEHHS iX edekTuBHOCTI. HeoOximHicTh
BUKOPHCTaHHS LOTO METOAY IMOB'A3aHa 3 (YHKIIOHAJIHHUM XapaKTepOM JepiKaBH,
MpaBa, iX €JIEMEHTIB, BIUIMBOM Ha CYCIIJIbHI BIIHOCHHH 3 METOIO iX YIMOPSAKYBaHHS,
OXOPOHHU Ta PO3BUTKY.

IMopiBHsUILHUN MeTOA BiJirpac Haa3BUYAHO BAXKIMBY pOJIb Y CUCTEMI
METO/IiB FOPUIMYHOI HAYKH 1 TIPAKTUKU — 3aBISIKM HOMY BCT@HOBIIIOETHCS TOTOXKHICTh
a0o0 BiMIHHICTH 00'€KTIB, IO MOPIBHIOIOTHCS. [IOpIBHAHHS J103BOIIsIE Kiacu(piKyBaTH
JIepKaBHO-TIPABOBI  SIBUINA, BUSABIATH iX ICTOPUYHY MOCIHIIOBHICTH, B3a€MO3B'SI3KH.

[NopiBHAHHS MOXE 3IIHCHIOBATHCH IIIISIXOM 3iCTaBJIeHHs (TOIIYK MOAiOHUX prc) abo
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MPOTHCTABJIEHHS (TOIIYK BiaMinHocTei) [19; 3, ¢. 90-91].

HaykoBi mizxoau i mMeroam mi3HAHHA AepP:KABHO-MPABOBHUX SIBUIL, LI0
3aCTOCOBYIOTHCS CyMiKHMMHU HAyKaMH afo rpynamMu HayK.

B ocHOBi icTOpHYHOr0 MeTOAY JEXHWTH BHBYCHHS peajbHOI icTopii B ii
KOHKPETHOMY pI3HOMAaHITTi, BHSBICHHS icTOpu4HUX akrtiB. Ha wiii ocHoOBi mpu
PO3yMOBOMY BIATBOPEHHI ICTOPMYHOIO TMPOLECY PO3KPHBAETHCS 3aKOHOMIPHICTH
foro po3BUTKy. IcTOpHYHMI MeTON Mae 3a METYy BiATBOpEHHs icTopii o0'ekTa, IO
BUBYAETBCS, Yy BCIH Horo OararorpaHHOCTi, 3 ypaxyBaHHSM BCiX Jeraneil i
BUIMAJIKOBOCTEM.

CucremMa KOHKPETHO-COIiOJIOTiYHHX METO/IB, SKi 3aCTOCOBYIOTHCS y TIpaBi,
MOJUIIETRCS HA JIBI BENWKI TPYyImH: MeToau 300py mpaBoBoi iH(opmariii, 70 SKuX
HaJIe)KaTh: ONWTYBaHHS, AaHKETyBaHHSA I IHTEpB'IOBaHHS; aHANi3 JIOKYMCHTIB
(ocobuctux 1 OQimiifHNX); CIOCTEPEKEHHS (3BUYAalHE Ta BKJIOYCHE), COI[aJbHHIA
EKCIIEPUMEHT;, BHOIPKOBHI METOM; BUBYEHHS 1 30ip CTATUCTUYHUX JAaHUX JEPKaBHOI
CTaTHCTHKH; METOJU ONPALIOBaHHS OTPUMaHOI paBoBoi iH(opMalii.

KOHKpeTHO-COIIOMOTIUHI TOCTI/DKCHHS IMiIBUIIYIOTh HAYKOBHI MOTEHIlia
IOPUINYHOI HayKH, €(EKTUBHICTH i BIUIMBY HAa CYCILUIbHI BiTHOCHHH.

IIcuxosoriynmii MeTOa /1a€ MOXUIMBICTH BHMBYATH IIPaBOBY CBiZIOMICTh
(cy0'exTBHE CTaBIeHHS JIOACH IO MpaBa i JepXKaBHO-TIPABOBUX SBUIN) Ta ii poibs y
MIPaBOBOMY PETYIIIOBaHHI CYCIUIBHHUX BiTHOCHH, 3a0e3ledye yMOBHU I €(peKTUBHOTO
MPaBOBOTO BUXOBaHHS HACEIICHHSI.

OckinpKu 0araTbOM IPaBOBHM 1 JIEp)KaBHUM SBHIIAM BIIACTHBI IMOBIpHICHO-
CTaTHCTHYHI 3aKOHOMIPHOCTI, Uil 1X JOCIHIKEHHS MOXYTh BUKOPHCTOBYBATHCS
MaTeMaTH4Hi MeTO/IM, 30KpeMa, MaTeMaTHYHa CTATUCTUKA, TEOpisi MHOXHUH, Teopis
irop, posmi3HaBaHHS 00pas3iB, (hakTOpHUH aHami3 1 neski inmi. [IpaBo perymioe psia
CYCHIJIbHUX BITHOCHH IIJISIXOM BCTAHOBJIEHHS KUIBKICHOTO eTaloHa abo Macmraly,
a BiATaK IX KUTBKICHI XapaKTEePHCTHKH J03BOJIIOTH BUKOPUCTOBYBATH IS aHANI3y U

Yy3arajJbHCHHS MaTeMaTU4Hi MCTOM. AKTyaJ'IbHI/IMI/I 3aBAdHHAMU BHUKOPHUCTAaHHSA
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MaTeMaTHYHHX METOMNIB € po3poOKa TEOPEeTHYHUX IPHHIHUIIB MPOCKTYBAHHS
ABTOMATH30BaHUX CUCTEM OOJIKy, aHai3y 1 MONIYKY CTaTHCTHYHOI IPaBOBOL
iH(opMartii, a TaKO’K CTBOPEHHSI OPTraHi3alliifHO-TEXHIYHUX TIEPEIyMOB BIIPOBAKCHHS
TaKHX CHCTEM Yy IPAKTHKY.

KinpkicHa cTOpoHa [ep)KaBHO-NPABOBHX SIBHIN € MPEAMETOM HAyKOBOTO
BHBYCHHS 3a JIOIIOMOTOI0 METO/[IB CTATUCTHKH. 30KpeMa, KPUMIHOJIOTYHA CTATUCTHKA
JOCIIKYE PI3HOMaHITHI KITBKICHI ~ CTOPOHM IIPaBOIOPYHIEHb, iX CTPYKTYpy 1
JUHAMIKy, iX HPUYMHM Ta YMOBH, €(pEKTUBHICTH 3aX0/iB 60pOTHOM 3 HUMHU. OIHUM i3
METOJB CTATHCTHKHA € METOJ MACOBHX CHOCTepeXeHb, IO CIHMPAEcThCS  Ha
BUKOPUCTAHHS 3aKOHY BEJIMKUX 49ucenl (i OCTaHHIM pPO3YMIilOTh 3araJbHHI
TIPUHINI, TiJ BIUIMBOM SIKOTO CYKYIHA [Iisl BEJIHMKOi KUIBKOCTI BHIQAKOBUX (aKTiB
NIPU3BOAUTB JI0 PE3yJbTaTy, IO Maike He 3aJIe)KUTh Bill BUIIaAKY). Lle nae MOxKIMBICTh
BUSIBUTH 3aKOHOMIPHICTh TaM, Ji¢ MOYYTTEBO MOXKHA CIIOCTEPIraTH JIMIIE MMOBEPXHIO
SIBUILI, Xa0C BUIIAKIB.

MeToa yrpynmoBaHHs JI03BOJISE€ CYKYNHICTh (DaKTiB, IO JOCIHIIKYIOTHCS,
PO3MOJIUIMTH Ha OKpeMi SKICHO OJHOpPIAHI BHAM (HANpUKIad, HA BUAM 3JOYMHIB
BigmoBimHO 10 OcobnmBoi wacTnHM  KpuMiHanbHOrO  Komekcy). YTpyHnoBaHHS
3BHYAHHO ITOAUISAIOTHCS Ha TPU BHIM:

- TUTIOJIOT1YHi, III0 PO3WICHOBYIOTh Pi3HOTHIIHY Macy SBHII Ha SAKiCHO
OIHOpimHI KaTeropii abo THmM (HAIPHUKIAL, TMOMT PO3KPaZaHb IO OKPEMHUX TalTy3six
€KOHOMIKH);

- BapialiifHi, Mo XapaKTePU3YIOTh CTPYKTYPY CYKYIHOCTI 3a NIEBHOIO
KIJIbKICHOIO 03HAKOI0 (HAIPHKIIaJL, BIKOBA CTPYKTYpa 3aCyIXKEHUX);

- aHAJITHUYHI, 3a JIOTIOMOT' 010 SIKHX BCTaHOBITIOIOTHCS
B3a€MO3AJIC)KHOCTI SBUIL (HANIPUKIIAJ, 3aJEKHICTh MK 3JOYMHHICTIO 1 INEBHUMH
COIIaJIbHUMH YMOBaMH).

MeTton y3araJbHIOIOYUX IOKA3HUKIB CIPSIMOBAaHMHA Ha IEPETBOPEHHS

a0CONIOTHUX BEIMYMH HAa TaK 3BaHI y3arajbHIOIOUI IMOKA3HUKH — CEpelHi 1 BiTHOCHI
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BENIMYMHK, II0  XapaKTepH3YIOTh OJHHM YHWCJIOM THIIOBi, IOIIMPEHI CTOPOHU
JMOCTIKYBaHUX SBUIN, BIJBONIKAIOYNCH Bil OKPEMOTO, IHOUBiAyalbHOTO ¥
BUMIAJIKOBOTO, a II€ Ja€ MOXKIHUBICTH BCTAHOBHUTH 1 BUMIPATH 3aKOHOMIPHOCTI
PI3HOMaHITHHX MacoBuX Tpoiiecis [16; 3, c. 91-92].

IlonaATT Ta 3arajbHa XapaKTePHCTHKA cleliaJbHUX METOAIiB HAYKOBO-
IOPUANYHOTO Mi3HAHHS.

PiBens cnienudiyHUX METOJIB (KOHKPETHO-HAYKOBHI PiBEHB) — 1€ CYKYITHICTh
Croco0iB, METOIB JIOCIIJDKEHHS, 3aCTOCOBYBaHMX B Ti YW IHIIIN raiy3i 3HaHHS.
KonkpeTHO-HAYKOBHIT piBEHB BiAPI3HAETHCA Big (PiTocOPCHKOTO I 3aralbHOHAYKOBOTO
OUTBIIIOI0 OYCBHIHICTIO, OULTBII SBHUM XapakTepoM (yHKIiOHyBaHHSA. BiH €
CaMOCTIHHHUM y TOMY CEHCI, III0 BUXOIWTH i3 CaMOT0 KOHKPETHO-HAYKOBOTO ITi3HAHHS,
HOro BUMOT, ajie caMOCTiHHUI BIIHOCHO, OCKITBKU CITHPAETHCS TaKOXK Ha (izocodcehki
HOTJISIIN 1 YSIBJICHHS, L0 MaHYIOTh y paMKax Ti€l 4M 1HIIOT HAyKOBOI KapTHHH CBITY,
Ti€i 9M iHITOT MapajurMu.

[Tpu neranpHOMY PO3IJISIAI MOKHA BUAUIMTH: JUCLMILTIHAPHI METOIHU, TOOTO
CHUCTEMY IPHUHOMIB, IO 3aCTOCOBYIOTHCS B Tiii a00 IHINIA JUCHHUIUTIHI; METOAM
MDKIUCHUIUTIHAPDHOTO  JIOCTI[DKEHHSI K CYKYNHICTh ~ HHM3KM  CHHTCTHYHHX,
IHTErpaTUBHHX CII0CO0IB, 10 chopMyBasIHCS TOJIOBHUM YMHOM Ha IIEPETHHI HAyKOBUX
TUCHHIUTIH. BimpImicTs 13 HaBeIEHWX HIDKYE METOMIB 3a CBOEIO CYTITIO €
MUKIUCIATITIHAPHAMU.

JleranbHilie po3riiTHEMO HAMOLIBII MOLUIMPEH] ClielialbHO-HAYKOBI METOIH,
SIK1 3aCTOCOBYIOTHCS TIPH TOCTIIKEHHI IPaBOBOi PEaNbHOCTI.

CrneniaJbHO-IOPUAUYHUI MeTOJ. Horo CYTHICTh TIOJIATA€ B OIKCI SIBHII
JIep’KaBHO-IIPaBOBOT JIIHICHOCTI 32 JOIIOMOT'OI0 FOPHIMYHOT TEPMIiHOJIOTII, BUCBITICHHI
JISUTBHOCTI COIaJIbHUX CYO'€KTIB 3 TOYKH 30pY IOPUAMYHHUX MOJENICH MOBEIIHKH, 3
MO3UIIH 3aKOHHOTO a00 NMPOTHIIPABHOTO, 00OB'I3KOBOr0 ab0 MOJIMBOTO. Y mporeci
TAKOTO OIHUCY BiAOyBaeThCS PEKOHCTPYKLis (PakTiB i SBHUIN MpPaBOBOi MIHCHOCTI, iX

FOPUINYHA OI[iHKA, BUABISIOTHCS TEHICHIIIT Ta 3aKOHOMIPHOCTI FOPUANIHOT IPAKTHKH,
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YIIOCKOHAIOETHCS FOPUANIHA TEPMIHOIOT.

TeopeTuxko-lopuINYHUNA MeTOA. TEOpeTHYHMMM IOPUAWYHUMH HayKaMu
CTBOPCHUI BIIaCHWH TOHATIMHIA amapar, 3a JOIOMOTOI0 SKOTO XapaKTepHU3YIOThCS
3aKOHOMIPHOCTI CTPYKTYpH, (pyHKIIOHYyBaHHS Il pO3BUTKY Jep>KaBHU i MpaBa, IXHBOTO
3B'A3KY 3 EKOHOMIKOIO, COI[IaJIbHUMH 1 KYJIBTYPHUMH TIpOLiecaMH B cycriibeTBi. OTiKe,
3aCTOCYBaHHSI 1IbOTO METOJy IPYHTYETHCS HA BUKOPHCTAaHHI ICHYIOUHX HOPHIMYHHX
TEOpil 1 MOHATH, IO BiAOMBAIOTH OCHOBHHUI 3MICT Jep)KaBHO-TIPaBOBOI peajibHOCTI,
3aKOHOMIPHOCTI OyTTsI ITpaBa i AepKaBH.

TpagumiitHuUM € g IOpUOUYHOI  HAayKH  (popMATbHO-IOPHIMYHUH
(popmMasbHO-TOrMaTHUHMI) Meroa. Moro cyrh momsrae B TOMY, LIO IIPaBO
BUBYAETHCS SIK TaKe: BOHO HiI 3 YHUM HE MOPIBHIOETHCS, HE CIIBCTABISIETHCSA 3
€KOHOMIKOIO, ITOJIITHKOI, MOPAJUTIO Ta IHIIMMH COIiaIbHUMHE siBHIaMH. [Ipeamerom
JOCII/DKEHHSI B 1IbOMY BHIIQJIKy € MPaBO B «YHUCTOMY» BUINIAAI — HOro kareropii,
BU3HAUEHHS, O3HAKW, CTPYKTypa, KOHCTPYKIli, ropuawmdHa TexHika. OmuH 13
3aCHOBHHKIB «4HCTOT» Teopii nmpaBa (HOpMaTHBiCTCbKOI Imkonu Tpasa) I'. Kenbsen
NHCaB, 10 «BYECHHS MPO NPABO HA3UBAETHCS «YHCTHM» TOMY, 11O BOHO 3aiMa€ThCs
OJHMM TUIbKH IIPaBOM 1 «OUMIIYE» IOCTIDKYBAaHUH HpPEAMET BiJ YChOTO, IO HE €
MPaBOM B CTPOTOMY CEHCi». 3acTOCyBaHHS (HOPMAIBHO-IOPUANYHOTO METOIY
MTOSICHIOETBCSI TUM, IO, KPiM BHYTPIIIHBOI CYTHOCTI, BCi Jep>KaBHO-TIPABOBI SBHINA
MAaroTh CBO€ 30BHIIIHE BHPAXEHH:, cBOIO (hopmy. Lleit MeTox 03BOIISIE IPOCTERUTH
B32€MO3B'SI30K BHYTPIIIHBOrO 3MicTy 1 (OopMH JAep)KaBHO-IIPABOBUX sBUII. BiH
3aCTOCOBYEThCA IIPH aHaMi3i GopM nepxaBu 1 ¢popM (JuKepen) mpaBa Ta OKPEMHUX iX
CKJIaJIOBUX YaCTUH, (pOpMaNbHOI BH3HAYCHOCTI IMpaBa SK OJHi€l 3 HOro OCHOBHUX
BJIACTUBOCTEM, y MPAaKTHYHIN JISUTBHOCTI IPU TIyMadeHHI HOPM IpaBa Jyis 3'CyBaHHs
iX cyrHOCTI Tomo. Takum 4HMHOM, (OPMaAILHO-IOPHIMYHUK METO]] BUILIUBAE 13 caMol
TIPUPOJIM JIepXKaBU 1 TpaBa, JO3BOJSIE JOCIIKYBATH 3B'I3KM MDK iX BHYTpIIIHBOIO
CYTHICTIO 1 30BHIIIHBOW (opMmoro ii BupaxkeHHs. lleid merom peami3yeTbcs 3a

JIOTIOMOT 010 (POPMATTFHO-JIOTIYHAX MPUHOMIB: aHANI3y i CHHTE3Y, IHAYKIII Ta IeAYKIIil,
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abcTpakmii Ta iHIINX, 0 CIPHUAIOTH BCTAHOBJICHHIO 30BHIITHIX 03HAK ITPABOBUX SBHII,
iXHIX BiIMIHHOCTEH OIHE Bifl OTHOTO, BUPOOJICHHIO MTOHATH Ta IX BU3HAYEHB y CTHCIIHMX
tdopmymroBarHax. [lpuknamamu MOXYyTh OyTH TIOHATTA «CYyO'€eKT TmpaBay,
«HOPMATHBHHHU aKT», «TIOTE3a», «CAHKIID», «II€3AATHICTEY, «IIPABO3AATHICTHY TOIIO.

[opiBHsUILHO-IPAaBOBMIT METO € OCHOBHUM METOJIOM Y CHCTEMI
METOJI0JI0Tii MOPIBHSUIBHO-TIPABOBUX JOCTIDKeHb. Lleil MeTronm € KOHKpeTH3aliero
3araJlbHOHayKOBOTO MOPIBHSAUIGHOTO METONY 1 3aCHOBAaHHMW Ha 3ICTaBICHHI DPi3HHUX
JIEp’)KaBHUX 1 NIPABOBUX CHCTEM, OKPEMHX JIEPXKaBHO-TIPABOBUX SIBHIL JUIsl BUSIBICHHS
CHUIBHOTO 1 BiAMIHHOTO MK HHMH. [IOpiBHSHHA, SKe Ma€ Miclle BCEpeIHWHI OMHIET
MPaBOBOi CHCTEMH, HA3UBAETHCS BHYTPIIIHIM a00 BHYTPIITHHO-THIIOBUM TIOPiBHSIHHSIM
OHOTHUIIHHX 00’ €KTiB B MEXKaX MPABOBUX CUCTEM, a IOPIBHIHHS 00’ €KTIB, 1110 HAJICKATh
PI3HUM IPAaBOBHM CHCTEMaM, HA3WBAETHCS 30BHIIIHIM a00 MIKTUIIOBUM MOPIBHIHHSM.
[TopiBHAIBEHO-TIPABOBE TOCIIPKEHHS MOYKE TPOBOMTHUCS 33 IPUHIIMIIOM OJJTHOYACHOCTI,
TOOTO CHHXPOHHO, a00 32 MPUHITUIIOM YacOBO1 MOCIiJOBHOCTI, TOOTO AiaxpoHHO. [Ipu
BUKOPHCTaHHI JIaXpOHHOTO METOJYy NpPEJAMETOM JIOCHTI/DKEHHS BHCTYIIA€ HE cam
00’€KT, a mpoIlec HOTo PO3BUTKY, TOOTO BUBYAETHCS MMOCIIOBHICTh cTaHiB. Hanpukias,
3a JIOMOMOT OO JIIaxXpOHHOT'0 METOIY MO>KHA 3’sicyBaTH nporiecH GopMyBaHHs i OCHOBHI
€Tany PO3BUTKY PI3HUX NPaBOBHX cuUCTeM. [IOpIBHSIHHS MOXE TaKOX 3I1HCHIOBATUCS
a6o y ¢opwmi 3icTaBneHHs, abo y popMi MpoTUCTAaBICHHA. 3iCTaBICHHS, IKe HA3UBAIOTh
KOHTPACTHUM, Iependayae BUAUICHHS OJJHOTO 00’ €KTa B CTaTYCi TOJIOBHOTO, SIKUH ITOTIM
MPOTHCTABIISIETHCS PEINTI BCIX MOPIBHIOBAHUX 00 €KTIB. SIKIIO METOH 3iCTaBICHHS
e(peKTUBHUIA TpWU TIPOBEICHHI BHYTPINIHHO-THIIOBOIO TIOPIBHAHHSA, TO METOJ
NPOTUCTABJICHHS HaWOUIbII ePEeKTUBHUI IpU MPOBENEHHI MIKTHIIOBOTO ITOPIBHSIHHS
JIepKaBHO-TIPaBOBUX siBUII. [IOpIBHSHHS Pi3HUX JEPIKABHO-IIPABOBUX CHUCTEM MOXE
MPOBOJUTHCS HAa MIKpOpiBHI, TOOTO Ha piBHI NPaBOBMX HOPM 1 IHCTHTYTIB, 1 Ha
MakpopiBHi — Ha piBHI mpaBoBHX cucrteM. Cepen iHIMX CIOCOOIB MOPIBHSHHA
BUIUISFOTHCS TAKi:

— (yHKIiIOHAaTBbHE TOPIBHSIHHSA, SKE€ € NOCIIDKCHHAM TIPABOBUX 3acO0IB i
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CHOCO0IB  BHpINIEHHS TMOMIOHWX COWIaJbHAX 1 TPABOBHX MpoOIeM pi3HIMH
MpaBoBUMH cucreMamu. DyHKIIOHaJbHE TOPIBHSAHHSA Nependadae IMOpiBHIHHS
(YHKIINA, 00 BUKOHYIOTHCS PI3HUMH JIEPKABHO-TIPABOBUMH 1HCTUTYTAMU;

— HOpPMATUBHE MOPIBHSAHHSA, IO Tepeadadae CyTo MOPUAWYHAN aHami3 i
3icTaBJIeHHs MOMIOHMX TPABOBMX HOPM 1 3aKOHOJABYMX aKTiB. [IpH IbOMY aKTHBHO
BUKOPHCTOBYIOTbCS IOPWAMYHI TEpPMiHM, TMOHSTTS 1 Kareropii, 110 BH3HAYaIOTh
crerudiKy MpaBoOBUX CHUCTEM;

— mnpobJjeMHe TOpIBHSHHS, IPHU SIKOMY IIODIBHIOIOTHCS JIMIIE MUISAXU
BHUpIIICHHS TpoOIeM y pI3HUX NPAaBOBHX CHCTEMaxX 1 MOXKJIHMBICTH 3aCTOCYBAaHHSI
LBOTO PIMIEHHS AJIsl BIACHOI HalliOHAIBHOI IPAaBOBOI CHCTEMH;

— TEKCTyaJlbHE INOPIBHSHHS, CIIPSIMOBAHE Ha 3 SICYBaHHS TOTO, SIKUH TEKCT
HaHOUThII TPUHHATHUHA A IMIUIEMEHTAIlli B HalllOHAJFHE 3aKOHOJIABCTBO;

— KOHIICNITYaJIbHE IMOPIBHSHHS, CIPSMOBaHE Ha BHSBJCHHS 1 BHBUCHHS
OCHOBHMX KOHIICIIIH 1 IOJ0KEeHb MOPIBHIOBAHUX 00 €KTIB, IO BU3HAYAOTH HAIIPSIM
1X PO3BUTKY;

— OiHapHE MOPIBHSHHS, CYTh SKOTO IOJIATA€ B TOMY, IO MOPIBHSIBHO-
MPaBOBOMY JOCTI[DKCHHIO TIAMA€ThCs HE 037U CHiBiICHYFOUHX MONITHYHHUX 1
MIPaBOBHUX CHCTEM, a TUIBKHM JBI MapajienbHO iCHYIOYi CHCTEMH, IO PO3BHBAIOTHCS.
Hanpuknan, mopiBHSHHS IPaBOBHX CHCTEM PEITiHHOTO i CBITCHKOTO THITY Ta iH.

OTXe, TOPIBHIIBPHO-TIPABOBUI METOJ] — II€ CYKYITHICTh NPHIOMIB BHABICHHS
3arajJbHUX 1 cHeuudiyHUX  3aKOHOMIPHOCTEH  BHHUKHEHHS,  PO3BHUTKY,
(yHKIIOHYBaHHS MPaBOBUX cHCTeM (iX €JIeMEHTIB) 3a JIOTIOMOTOI0 X ITOpiBHSHHS,
TOOTO 371HICHEHHSI TI3HABAJILHOT OMeparlii, o Jjae 3MOT'Y Ha OCHOBI (DiKCOBaHOI O3HAKH
BCTaHOBUTH IIOAIOHICTh 200 BiJMiHHICTH 00'€KTIB.

MeToa /epKaBHO-TPABOBOI0 MOJAEIIOBAHHS € JIOTIYHUM IIPOJOBXKECHHAM
3araJbHOHaYKOBOTO METO/y MOJEIOBaHHS. BiH 103BoIsie MOCHiKyBaTn Jep>kaBHO-
MPaBOBi SIBHINA, MPOLECH Ta IHCTUTYTH HA iX MOJENAX, TOOTO IIIIXOM YSBHOTO,

iZIeaThbHOTO BIATBOPEHHS O0'€KTIiB, MO AOCHTIKYIOThCS. METOI epKaBHO-TIPAaBOBOTO
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MOJICITIOBAHHS SIK CITOCIO BHBUEHHSI JEep>KaBHO-TIPABOBOI IIMCHOCTI CIIPAMOBaHUHA Ha
BIITBOPCHHS MEXaHI3My il IepKaBH i MpaBa, IMPOIIECiB MPaBOBOTO peryimroBaHHs. Llei
METOJ 3aCTOCOBYETHCS, HANPHKIAA, Yy TIPOLECi 3aKOHOTBOPYOCTi, KONH B Y#ABI
(bopMy€eTBCS MEXaHi3M BIUTHBY 3aKOHY Ha KOHKPETHI CycIijibHi BiqHocuuu [17; 3, ¢. 95].

MeTox KOHKPETHO-COIIOJIOTIYHMX JOCTIIKEHb — II¢ aHATITHYHO-
CHHTETHYHA IepepoOka i BinOip HeoOXimHOi iH(popMalii mpo TOi acmekT npaBoBOi
peasbHOCTI, IO JOCHIKYeThesl. [Ipn BUKOPHCTaHHI JaHOTO METOJY 3aCTOCOBYIOTHCS
pi3HI mpUHAOMH: aHai3 JOKYMEHTIB, OQILIHHUX MOBIIOMIIEHb, YCHI H NHCHMOBI
onuTyBaHHS (iHTEPB’10, aHKETYBaHHs), BUBUCHHS MaTepiajiB cyqoBoi i apOiTpakHOL
MIPAKTHKH, CYCHLIEHOI JYMKH TPO TisSUTEHICTh MMPABOOXOPOHHUX OPTaHiB i T. 1.

Baxnuse 3HaYCHHS Y IPABOBUX JIOCHTIIPKEHHAX Ma€ MeTOJ KOHTEHT-aHATi3y.
VY BITUM3HSAHIN TOCTITHUIBKIN TpaauIii KOHTCHT-aHAaTi3 BU3HAYAETHCS K KUTBKICHUN
aHaJi3 TEKCTIB 1 TEKCTOBUX MAaCHBIB 3 METOI0 TOJANBIIOI 3MICTOBHOI iHTeprperaii
BUSIBJICHUX 3aKOHOMipHOCTel. KOHTeHT-aHami3 3aCTOCOBYETHCS TIPYU BUBUEHHI JHKEPET,
iHBapiaHTHUX IOJO CTPYKTypH abo cyTi 3MicTy amociijukyBaHoro o6’ekra. CeHc
KOHTEHT-aHaJIi3y SIK JOCTIJHUIBKOTO METOMY IIOJISTa€E y CXO/PKEHHI BiJl pI3HOMAHITTS
TEKCTOBOTO MaTepialy 10 a0CTpakTHOI MOJET 3MiCTy TEeKCTy (MOHSATIHHO-
KareropiajgbHUil amapar, Kouisii, napagokcu). KoHTeHT-aHanmi3 mnoexHye y co0i
HOMOTETHYHI JOCTIIHI TpOIexypH (JOCTIHKEHHS 00’€KTa NUIIXOM 3iCTAaBICHHS 3
IHIIAMA), 3 igioTpadiuHIMH TpoLeaypaMu (IOCTiKeHHS 00’ €KkTa 0e3 IMOpiBHAHHS 3
IHIIUMA).

CTraTucTHYHO-MaTeMAaTHYHi MeTOAM — Jal0Th MOXKJIMBICTH OTPUMAaHHS I
00pOOKM KINBKICHMX TOKa3HHMKIB JIEPXKaBHO-NIPABOBUX SIBUII 1 IPOILECIB. BOHH
HaKWOIIBIIOI MIpPOI0 3aCTOCOBYIOTHCS JUIS XapaKTEePHUCTUKH MAacOBHX SIBHII, IO
BIZPI3HSIOTHCS] TOBTOPIOBAHICTIO, HAPUKJIA JUIS BUSBJICHHS JMHAMIKH 3JIOYMHHOCTI.
Meromu MareMaTM4HOi CTATHCTHKH IIMPOKO 3aCTOCOBYIOTHCS Ul aHAI3Y
COILIOJIOTIYHOT CTATUCTHYHOI iH(popMAaIii — oimiiHO TOKYyMEHTOBAHHX BiIOMOCTEH, IO

JTAIOTh KUTBKICHY XapaKTEPUCTHKY MAaCOBUX COIIIaIbHUX TOIH 1 SBHII. IO TAKUX SBHII]
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y TIpaBOBiif cepi HaNEKATh: 3IMOYNHHICTD, AAMIHICTPATHBHI IPAaBOIIOPYIICHHS, MACHB
KPUMIHAJIBHHX 1 IUBIIBHUX cHpaB TOIIO. [Isl 3aCTOCYBaHHS CTATUCTUYHHUX METOJIB y
MIPaBOBUX MOCITIDKCHHSAX ICTOTHE 3HAYEHHS Mae TOH (pakT, mo OGaraTboM 00’ €KTam
OPUANYHO] MPAaKTUKU MPUTAMaHHI CTAaTHCTHYHI 3aKOHOMIPHOCTI. TakK, HAIPHUKIAL,
MPaBOBa CBIIOMICTh CYCITIIBCTBA CKIAAETHCS 3 BEIUUE3HOT KIJTBKOCTI IIPAaBOCBIIOMOCTI
okpemux ocobucrocTeld. Ha 1iii OCHOBI yTBOPIOETHCS CTATUCTHYHHUN aHCAMOJIb. IHIIUM
XapaKTEepHUM TPHUKIIAJIOM € MacuB MpaBonopymeHb. CTaTHCTHYHUMH OCOOJIMBOCTSIMH
BOJIOJIi€ 1 caM MeXaHi3M Jii MpaBOBOi HOPMH: BOHA pO3paxoBaHa Ha Oaratopa3oBe
3aCTOCYBaHHS ¥ MiF0 CTOCOBHO DI3HUX IHOWBIMIB y PI3HHUX COILIANBHHAX CHTYAIlisX.
CydacHa CTaTHCTHKAa Ha OCHOBI KUJIBKICHHX NAHHWX JIO3BOJISE: OTPUMATH Oe3IMepedHi
JIOKa3¥ HasIBHOCTI a00 BiCYTHOCTI 3B’SA3KiB MiX JOCHIPKYBAaHHUMH SIBUIIAMH; IPOBECTH
aHayi3 (akTopiB, MO BIUINBAIOTH HA II¢ SBUIIIC.

MeToa comiabHO-IPAaBOBOr0 €KCIIEPUMEHTY — [I€ METO/ BHUBUCHHS
COIIAIbHO-TIPABOBUX SIBUII 1 TIPOIIECIB, SIKHHA 3IHCHIOETHCS MUIIXOM CIIOCTEPEIKEHHS 32
3MIHOIO JIOCII/DKYBaHOTO 00’€KTa MiJ BIUIMBOM (AaKTOpiB, IO KOHTPOJIOIOTH 1
HAaIpaBJIsIOTh IX PO3BUTOK. YKa3aHUH METO € AI€EBUM CHOCOOOM MEPEeBIPKH HAYKOBUX
rimore3 abo mnpoekTy Oynb-sikoro pimeHHs. ColialbHO-IPAaBOBUH EKCIIEPUMEHT
nepeboavae: BHECEHHs 3MiH y ¢()OPMOBaHi collialIbHI BITHOCHHH; KOHTPOJIb 32 BILITMBOM
3MiH Ha HisUTBHICTP 1 MOBEMIHKY OCOOMCTOCTI # COIiaTbHUX TPYII SIK Cy0 €KTIiB IpaBa;
aHaJi3 i OLIHIOBAaHHS PE3YNIBTATIB IIHOTO BILTUBY.

KiGepHernynuii MeTom — 1€ CYKYIHICTh NpPUHOMIB, IO JO3BOJSIOTH 32
JIOTIOMOTOI0 CHCTEMH TIOHSTH, 3aKOHIB 1 TEXHIYHHX 3ac00iB KiOepHETHKH (3aranbHOI
HAYKHU NP0 YIPABJIIHHS) [i3HATH NMPaBOBI sBHUIA. BiH 3BOAUTHCS TOJIOBHUM YHHOM JI0
BUKOPHCTAHHS HE TIJIbKH TEXHIYHUX MOXIIMBOCTEH KiOEPHETHKH, a i 11 NOHSTh: IPSIMUiA
1 3BOPOTHHMH 3B’S30K, ONTHUMAIBHICTH TOIIO (TPaBOBI acIEKTH YIPaBIIiHHSA).
KibGepHeTnuHuii MeTOJ] BUKOPUCTOBYETHCS JUII PO3POOKH aBTOMATH30BAaHHX CHUCTEM
OTpHMaHHS, 00poOKH, 30epiraHHs Ta MOIIYKY MPaBOBOI iH(pOpMaIii, A7 BU3HAYCHHS

GQ)CKTI/IBHOCTi MMPAaBOBOI'O PETYIOBAHHSA, AJI1 CUCTEMATU30BAHOI'O O6J'IiI(y HOPMATUBHUX



88

Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

MpaBoOBMX akTiB i T. 1. [20; 2, ¢. 179].

DopMaITbHO-IOPUAUYHUI (HOPpMATHUBHO-I0rMATHYHUIA) MeETOo/ €
TPaTUIIfHAM I FOPUANYHOI HAYKH 1 CTAHOBUTH HEOOXIMHWH CTYIiHB Yy Mi3HaHHI
mpaBa, OCKUIBKM [O3BOJISIE BHUBYATH BHYTPINIHIO OyOOBY Jep)kaBH 1 mpaBa, iX
HalBa)kJIMBIlIl BJIACTUBOCTI, KJIaCHU(IKyBaTH TOJIOBHI O3HAKW, BH3HAYaTH FOPHIMYHI
MOHSATTS M KaTeropii, BCTAHOBIIIOBATH MPUAOMH TIIyMadeHHs IPaBOBUX HOPM 1 aKTiB,
CHCTEeMaTH3yBaTH JIep»KaBHO-NIPaBOBi sBUIA. POpMaTbHO-IOPUINYHUN METOJ cepej
IHIIKX CIIELIaJIbHUX METO/IB MOKHA 3 HaWOIIBIIOK IMiICTABOK0 HA3BATH CIIELIAILHHM,
OCKIJIBKH BiH 3aCTOCOBYEThCS TillbKH IIPH BHBUEHHI nmpapa. Moro cyTs mosisrae y Tomy,
IO NPaBO BUBYAETHCS SK TaKe: BOHO Hi 3 YAM HE MOPIBHIOETBCS, HE Y3TOMKYETHCS 3
€KOHOMIKOI0, MTOJIITHKOI0, MOPAJUTIO Ta IHIIMMH COIIaTbHUMHE siBHIaMH. [Ipeamerom
JIOCTIDKCHHS Y IbOMY BHIQJKY € IPaBO B YHCTOMY BHUIJLIAI — HOro Kareropii,
BU3HAUYCHHS1, 03HAKH, CTPYKTYpPa, KOHCTPYKIIi1, FopHIruuHa TexHika. Kopuctyrounch num
IHCTPYMEHTOM, MOXKHA 3’ CYBaTH, 3 IKUX CJIEMEHTIB CKJIQIa€ThCsl FOPUANYHA HOPMa, SIK
NOBUHHA OymyBaTHcs 1i CaHKLis, SKI CKJIAIOBI € OOOB’SI3KOBUMH [UISi KOXKHOTO
HOPMaTHBHO-TIPAaBOBOrO aKTa 1 T. . IlaM’sTaroud mpo BY3bKOLILOBE MPH3HAYECHHS
[JbOT'0 METO/Y, HE MOXKHA HaJ[aBaTH HOMY IIEpEBYKHOTO 3HAUCHHS 1 3aBXKAU Pe3yJIbTaTH
HOro 3acTOCYBaHHS CJIiJi OB SI3yBaTH 3 IHIIMMH CIIOCOO0aMH JOCIIKEHHS [IpaBa.

Jloriko-lopuanyHuii MeTOx — BKJIIOYAE 3acO0M 1 CIIOCOOH JIOTiYHOTO
BUBYCHHS 1 TIOSCHEHHS IpaBa 1 € 3aCHOBaHMM Ha (opMax MHCIEHHS 1 3aKOHAaX
dhopmanbHOi storiku. [IpaBo B CHITy CBOIX OCOONHMBOCTEH € HAHOIIBII CIPHSATIMBUM
rpyHTOM ans sorikn. KokeH 13 3aKOHIB JIOTiKH (TOTOKHOCTI, CYyIEpedHOCT,
BUKJIFOYEHOTO TPETHOTO, JOCTATHHOT MiZICTaBH) IIOBHOIO MipOIO MPOsIBIIsiE ceOe B IpaBi,
BiOOpakatoul HOro OCOOJHMBOCTI. YCI OCHOBHI MPaBOBI MPOLEAYpPH 1 MPOIECH
OYAYIOTbCSI Yy CYBOpifl BINNOBIMHOCTI 3 TMpaBWJIAMH OICPYBAaHHS IOHSTTSIMH,
CY/DKEHHSIMH, TyMKaMH. Byzb-sika opuauyHa HopMa — 1€ Cy/PKEHHS 1 BOHA IIOBHHHA
BI/INIOBIIaTH BUMOTaM CYDKSHHS. 3aCTOCYBAaHHS HOPMH IIpaBa J0 KOHKPETHOT CHTYyail,

KOHKPETHOI JIFOJIMHU — II¢ ISAYKTHBHUN YMOBHUBI (CHIIOTi3M), ie HOpMa IpaBa — BETIHKa
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TTOCHJIKA, TIPABOBA CUTYAITis, 110 PO3TIIA€THCS — MEHIIIA TIOCHIIKA, a PIIIEHHS 110 CIpaBi
— BUCHOBOK. BWKOpHCTaHHS JOTiYHUX 3aco0iB IpW BUBYCHHI U TOSCHEHHI IpaBa
JO3BOJISIE YHUKHYTH TPOTHPIY Ipu MOOYIOBI 3aKOHOJABCTBA, MOOYIyBaTH JIOTIYHO
HECYNEPEWIHBY 1 THM CaMUM e(EeKTUBHY CHCTEMY IIpaBa, Y3rOIUTU MO3UTUBHE MPABO
JI0 BUMOT MIPUPOJIHOTO MPaBa, HApEeIlTi, IPaBHIBHO 1 IPAMOTHO 3aCTOCYBATH FOPUIUYHI
HOPMH.

OcTaHHIM  4YacoM Yy  TIPaBOBHX  JOCHIDKCHHSIX  JeNali  [IHpIIe
BHKOPHCTOBYETHCS W aJanTyeThCsl JO IPABOBOI PEaIbHOCTI MAJIOBIIOMHII MeTOM
aJIbTEPHATHB — BHPIIICHHS HAYKOBUX MPOOJIEM IUISXOM 3iCTABICHHS 1 KPUTHKH
MPOTHJIC)KHUX OIHA OJHIA Teopi (koHmemmid, rimore3). [llomo mpaBa, MeTox
aIbTEPHATHB — I1€ BUABJICHHS CYIIEPEUYHOCTEH MiX PI3HIMH TilTOTE3aMH PO JepKaBHO-
MPaBOBi sIBUIIA. BUTOKU IIbOr0 METOJY B Hai3arajibHIlIOMY BUIJISII 3HAXOISATHCS Y
¢inocodii Cokpara: METO/ PO3KPUTTS MPOTHUPIY HA3UBABCS «MAEBTHKOIO» (IOIIOMOTA B
HapomKkeHHI HOBOro). Cokpar BOauyaB 3aBIaHHS y TOMY, IIOO CIIOHYKAaTH CBOIX
CHIBPO3MOBHHMKIB 3HAaXOJWTH ICTUHY MUISXOM JACKYCi, TWiAJAI049d KPUTHII
BHUCJIOBJIIOBaHHSI CIIIBPO3MOBHHMKA 1 BHMCYBalO4W CBOIO TilOTE€3y OOrOBOPIOBAHOTO
MMUTAaHHA. Y XOHIi OOTOBOPEHHS BCI BIANOBIAI BHU3HABAINCSA HEMPABIWIBHUMH 1
BIIKMJANTUCS OJTHA 3a IHIIOI0, 3aMiCTh HUX BUCYBAJIMCS HOBI BiJIOBiJi, SIKi, Y CBOIO
Yepry, TakoX BH3HABAIUCS HEMpaBWIbHUMHU 1 T. A. COKpaT BBaXaB, IO METOIOM
Ma€EBTUKH MOXKHA 3HANUTH ICTUHY. PO3pOOHUKOM e I[bOr0 METO/IY IO IIPaBy BBAXKAETHCS
OpuTaHchkuil Ginocod, Jorik i corionor Kapi [Mommep. came BiH pO3KPHUB CYyTh METOLY
aIbTEPHATHB: 3aBXAW BAKIMBO 3HAWTH B Mi3HAHHI 00 €KTa aNbTEpPHATHBH BIKE
HAsBHUMHM TiIOTE3aM MPO HHOTrO, a IMOTIM, MiIAI0YH IX KPUTHIN 1, TUM CaMHM,
31IITOBXYIOYH MiXk COOOIO allbTEPHATHBHY, IIPOSIBIISITH HOBE 3HAHHSI IIPO 00’ €KT. TinoTe3a
MiJTA€ThC KPUTHI 3 PI3HUX CTOPiH, 1 KPUTHUKA IO3BOJSIE BHSIBUTH Ti MOMEHTH
rimoresw, ki MOXyTh OyTH Bpasnmusumu [21; 2, c. 180-181].

Cepen iHIIMX CIEIialbHO-IOPUANYHIX METOMIB MOXKHA Ha3BaTH W Taki, SIK

METO Cy,Z[OBOI CTAaTUCTUKH, [ACPIKABHO-TIPABOBOI'0 CKCICPUMCHTY, BI/IpO6J’I6HH${
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JIep>KaBHO-TIPABOBHX PIllIEHb, TIIyMAa4yeHHS IPaBOBUX HOPM Ta iH.

6. OPTAHI3AL]IA HAYKOBOI JISIJIBHOCTI B VKPAIHI

IoHATTSH HAYKOBOI TislJILHOCTI.

HaykoBoio JisibHIiCTIO BBaXKaeTbCsl IHTENEKTyalbHAa TBOpYA Tpallsd,
CIpsIMOBaHA Ha 3700YyTTs i BUKOPUCTAHHS HOBUX HAYKOBUX 3HaHb. PO3pI3HSAIOTH Taki
BU/IM HAYKOBOI NisSUTBHOCTI: HAyKOBO-I0CII THUIIBKY; HAyKOBO-OpraHizalliiiHy; HayKOBO-
iH(popMaliliHy; HayKOBO-TIEJaroriyHy Tta iHmi. HaykoBa IisuIbHICTH CHpsSIMOBaHa Ha
BUKOHAHHS TpPbOX OCHOBHHMX COIIaJbHUX (YHKIIH: Mi3HABaJIbHOI; KyJIbTypHO-
BHUXOBHO{; MPaKTHYHO-AisUIbHICHOI. HopMaTuBHO-TIpaBOBYy 0a3y HayKOBOI AisIIBHOCTI B
Ykpaini yrBoprotots: Koncturymis Yxpainu; 3akon Ykpaiau «IIpo Bumry ocBiTy» Bif 1
yumas 2014 p. 31 3MiHaMu i TOTTOBHEHHAMU; 3ak0H YKpainu «IIpo HayKoBY i HAYKOBO-
TEXHIUHY AisUIBHICTB» BiJ 26 nucronana 2015 p. 31 3MiHaMK i JONOBHEHHSIMH; 1HIII
3aKOHOJIaBY1 aKTH Y KpaiHu.

Opranizauiero Hayku B YKpaiHi HIpPOTATOM OCTaHHIX pPOKIB 3aiiMaiocs
Hacammepesn Jlep)kaBHe areHTCTBO 3 IMTaHb HAayKW, iHHOBalii Ta iHpopMmaru3anii
VYxpainu (epxindopmuayku Ykpainu) (ITonoxenns Bin 8 ksitHs 2011 p.). Kabiner
MinicTpiB YKpaiHu CBOEIO OCTaHOBOIO, pUiHATOIO 4 uepBHs 2014 p., peopraHizyBas
Jep:xaBHe areHTCTBO 3 NMHTaHb HAyKW, iHHOBAIii Ta iH(opmaTH3amii, CTBOPHBIIN
HepxaBHYy cinyxOy 3 THTaHb EJIEKTPOHHOTO YpsAOyBaHHS 3TiTHO 3 IOCTAHOBOIO,
MiHiCTepCTBO OCBITH 1 HAyKH € NMPaBOHACTYITHUKOM IIpaB Ta 000B’s3KiB JlepixaBHOTO
areHTCTBa 3 MHUTAaHb HAyKW, IHHOBaNi Ta iH(popMaTh3alii 3 THTaHb peami3amii
JIepKaBHOT TMOJITHKK Yy cdepi HayKoBOI, HAYKOBO-TCXHIYHOI Ta IHHOBAIIHHOT
nistmpHOCTI. [TocranoBoto Kabinery MinictpiB Ykpainu Bix 16 sxoBtHst 2014 p. Ne 630
Oyno 3arBeppkeHO [lomoxeHnHs mpo MiHICTEpCTBO OCBITH 1 HayKH YKpaiHH, 3TiIHO 3
sakuM MOH € roJIoBHUM OpraHoM y CHCTeMi IEHTPaJIbHUX OpPTaHiB BUKOHABYOI BJIA/IN,
1o 3abe3medye GopMyBaHHS Ta peani3ye qepKaBHY MOMITHKY y cepax OCBITH i HAYKH,

HayKOBOI, HayKOBO-TEXHIYHOI Ta IHHOBAIIHOI HisNTBHOCTI, TpaHCcdepy (mepenadi)
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TEXHOJIOTIH.

JepxaBHa cucteMa opraHizallii i ynpaBIiHHS HayKOBUMH JOCIiKCHHSIMHA B
VYkpaiHi [a€e MOXIUBICTH KOHIICHTPYBAaTH Ta OpIEHTYBAaTH HAyKy Ha BHKOHAHHSI
HalOUThII BaXITMBUX 3aBIaHb. YTPABIIHHA HAyKOBOIO IiSUTBHICTIO OyayeThCs 3a
TEpUTOpiANIbHO-TaTy3eBUM  NpUHIMNOM. ChOTOJHI  HAYKOBO-JOCHIZAHY  pOOOTY
NpOBaJsATh TaKi OpraHizaiii: HayKOBO-JOCTIIHI Ta NPOEKTHI YCTaHOBH # IIEHTPH
Axanemii Hayk Ykpainn (HAH); HaykoBO-BUpOOHMYI, HAyKOBO-IOCHiJHI, MPOEKTHI
YCTaHOBM, CHUCTEMH Tajy3eBHX aKajJeMiil; HayKOBO-JIOCHTiJHi, IPOEKTHI YCTaHOBHU 1
LIEHTPU MIHICTEPCTB 1 BiIOMCTB; HAayKOBO-JOCHIJHI YCTaHOBH 1 KaeApw BHIIIX
HaBYATBHUX 3aKJIaJiB; HAYKOBO-BHUPOOHHYI, TPOCKTHI YCTAHOBH 1 IICHTPH IIpH
TIPOMUCIIOBHX I IIPUEMCTBAX, 00'€THAHHSAX.

[IpoBomATs HOCHIIKEHHS HAYKOBO-TIENATOTIYHI MPAI[iBHUKH 13 3aTydeHHSIM
CTYIICHTIB, a TaKOXX MOJIOJMX Y4YEHHUX, 3100yBadiB KaHIUIATCHKUX 1 JOKTOPCHKUX
JICcepTalliid 3a HAayKOBOIO TEMAaTHKOIO BHUINMX HAaBYAIBHUX 3aKiajliB. 3aKoH YKpaiHu
«ITpo HaykoBy i HayKOBO-TEXHIYHY IisUIbHICTB» (cT. 1) Jae BHU3HAYEHHS OCHOBHHX
Cy0’€KTIB HAYKOBOI JisUIBHOCTI: BUSHHIT; HAYKOBHI MpalliBHIK; HAYKOBO-II€/1arOri4HUH
MIpaliBHHK; HAyKOBa yCTaHOBA. 3arajoM JI0 cy0'eKTiB HAyKOBOI i HAYyKOBO-TEXHIUYHOT
JisTbHOCTI 3a cT. 4 3akoHy HaJle)XaTh: HAyKOBI IPAl[iBHUKH, HayKOBO-IIEJAroridHi
MPaliBHUKH, acIMipaHTH, aa FOHKTH i JOKTOPAHTH, iHIII BYCHi, HAYKOBi yCTaHOBH,
VHIBEpCUTETH, aKajeMii, iIHCTHTYTH, My3el, iHII IOpUAWNYHI OCOOM HEe3aJeKHO BiX
(bopMH BIACHOCTI, 10 MAIOTh BiJIOBIIHI HAYKOBI MiAPO3/iIIN, Ta IPOMAJIChKI HAYKOBI
opranizaitii. HaykoBo-miefaroriqai npamiBHUKH y BUIINX HABYAIIBHIX 3aKJIa/1aX MOXKYTh
o0iifiMaTH ToOcagu: acHCTeHT, BUKJIAJad, CTapUIMid BHKIAHad, JOLEHT, Ipodecop,
3aBigyBau kadenpu. CmiBpobitHuku HJII mpamioroTh Ha 10cCagax MOJIOALIOTO
HayKOBOTO CHIBpOOITHMKA, HAyKOBOTO CIIBPOOITHHKA, CTapuIoro HAayKOBOTO
CMIBPOOITHHMKA, TPOBIIHOTO HAYKOBOTO CHIBPOOITHWKA, TOJOBHOTO HAayKOBOTO
ciBpoOiTHUKA Ta iH. g mIroToBKM HAyKOBHX KapiB B YKpaiHi i€ acmipaHTypa,

JOKTOPaHTypa, a TaKOX caMOCTiifHa poOora (axiBIiB 3 HAMUCAHHS IHCepTaIii 0e3
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BiJpWBY Bix BHpOOHHMITBA (3100yBadi).. HaykoBOIO IMIKONOIO CITiJy BBAXaTH TBOPUY
CHIBAPYXHICTh BUYCHHUX, SKi MPALIOIOTH B OJHIN KpaiHi a0 B OMHOMY MiCTi B TICBHIH
ramy3i Hayku, 00'€ITHAHMX CIUIBHICTIO MiAXOMIB IO BHpIIIEHHS MPOOJIEMH, CTHIIO
pOoOOTH, CITBHICTIO HAYKOBOTO MUCIIEHHS, i7IeH 1 MeToiB iX pearizartii.

Tematuka mOCTiKCHHS 3a3BUYail  (OpPMYyeThCA 3a mpodilieM BHIIOTO
HAaBUYAJILHOTO 3aKjajy, Woro ¢akynpTeTiB 1 kadeap Ha JOTOBIpHHX 3acaiax 3
HiAIPUEMCTBAMH, OpraHizanisMu abo y ¢opmi nepkaBHOTO 3aMoBieHHs. Pe3ynpraTn
HAYKOBUX JIOCHI/DKEHb 3alpoBa/UKYIOTBCS B HPAKTHYHY JiSUIBHICTH YCTaHOB,
opraHisarliii ramysi, 3a iXx MaTepiaJaMu IPOBOIATHCS HAYKOBO-TIPAKTHYHI KOH(EepeHIIii,
HayKOBI CeMiHApH, 3aXHIIAOTHCS KaHAUIATCHKI, TOKTOPCHKI JUCepTallii.

HayxkoBi nocitigkeHHsi y BUIIIOMY HABYAJIBLHOMY 3aKJIai.

Cy0’ekTaMH HAYKOBOI, HAYKOBO-TeXHiYHOI Ta iHHOBaMNiiiHOT AiSVILHOCTI €
HAYKOBI, HAyKOBO-TIEAAroriyHi TMpAaliBHUKH, OCOOW, SIKIi HaBYAIOThCS Y BHIIUX
HaBUAJIbHUX 3aK/IajaxX, IHII MNpAIiBHUKK BUINUX HABYAIBHUX 3aKIaliB, a TaKOX
NPAIiBHUKU MiANPUEMCTB, SIKi CIIUILHO 3 BUIIMMH HaBYaIbHUMH 3aKJIaJIlaMU ITPOBAISTh
HAYKOBY, HAyKOBO-TEXHIYHY Ta IHHOBaUilHY AisibHICTH (3akoH Ykpainu «IIpo Bumy
ocBiTy» Bin 1 smmnasa 2014 p., cr. 65 m. 2). OCHOBHOI0 MeTOI0 HayKOBOi, HAyKOBO-
TEXHIYHOI Ta IHHOBAIIHHOI AISUIBHOCTI € 3700yTTS HOBHX HAyKOBHX 3HaHb IUIIXOM
MPOBEICHHS HAYKOBHX IOCITIDKCHB 1 pO3poOOK Ta iX CHpsSMyBaHHS Ha CTBOPEHHS i
BIPOBA/UKCHHS HOBHX KOHKYPEHTOCIIPOMOXKHUX TEXHOJIOTiH, BHIIB TEXHIKH,
MarepialiB TOLIO [Uis 3a0e3MeUeHHs IHHOBA[IHHOTO PO3BUTKY CYCIILCTBA, MITOTOBKH
(axiBuiB iHHOBaIifHOTO THITY (CcT. 65 1. 3). OCHOBHMMH 3aBAAaHHAMH HAYKOBOI,
HAYKOBO-TEXHIYHOT Ta IHHOBAIIIHOT JIsUTBHOCTI BUIMX HAaBYAIBHUX 3aKJIaliB € (CT. 65
n. 4): onepkaHHs KOHKYPEHTOCIIPOMOXKHHUX HAyKOBUX 1 HAyKOBO-TIPHKIIATHHUX
pe3ysbTaTiB; 3aCTOCYBaHHS HOBHUX HAayKOBHX, HAyKOBO-TE€XHIYHMX 3HaHb il Yac
MiATOTOBKM  (axiBHiB 3 BHUIIOI0 OCBITOI0; (OpMyBaHHS CY4acHOTO HayKOBOTO
KaJpoBOro IOTEHIialy, 30aTHOrO 3a0e3NeYuTH pO3poOKy Ta BIPOBAKCHHS

IHHOBAIIfHIX HAYKOBHX pPO3pO0OK. BHWIi HaBUambHI 3aKiIagud MOXYTh YTBOPIOBATH
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HaBYaJbHI, HaBYANFHO-HAYKOBI Ta HABYANFHO-HAYKOBO-BUPOOHWYI KOMIUIEKCH,
HayKOBI TApKX Ta BXOJWTH JI0 CKIAAy KOHcOpHiymy (cT. 27 1. 6).

CkJ1aJ Ta miAroTOBKAa HAYKOBUX KaJpiB B YKpaiHi.

Tux, XTO TOCTIHHO 3afiMaeThCS HAYKOBOIO IiSUTHHICTIO, HAa3WBAIOTh
JOCITITHUKAMH, HayKOBISIMH, HAYKOBHUMH TpAI[iBHUKAMH, BUCHUMH. 3TiHO 31 CT. 53
3akony Ykpainu «[Ipo BuIlly OCBiTY» HayKOBO-IIEJaroriuHi npauiBHUKH — Iie 0COOH, SIKi
32 OCHOBHHMM MiclleM poOOTH Yy BHIIMX HaBUAJIBHMX 3aKjajgaX MpPOBaJATh HABYAIBHY,
METOJMYHY, HAYKOBY (HayKOBO-TE€XHIYHY, MUCTEIbKY) Ta OpraHi3alliiiHy IisUIbHICTB.
HaykoBi nparfiBHIKHN — I1e 0cO0H, SIKi 32 OCHOBHHM MicCIleM POOOTH Ta BiJIIOBITHO IO
TPYAOBOTO HOTOBOPY (KOHTPakTy) MpodeciiiHo 3HifCHIOITH, HAyKOBY, HAayKOBO-
TeXHIYHY a00 HayKOBO-OpTaHi3alliiiHy AiSUTBHICT Ta MAlOTh BIAMOBIAHY KBamidikarmiro
HE3aJIe)KHO BiJl HASBHOCTI HAYKOBOTO CTYIIEHS a00 BYEHOTO 3BaHHA. 3TiTHO 3i CT. 5 1. 1
3akony VYkpainm «IIpo Buily OCBITY» NiAroToBKa (axiBliB 3 BHIIOK OCBITOIO
3MIHCHIOETBCSA 3@ BIAMOBIZHUMH OCBITHBO-TIPOGECIHHUMHU,  OCBITHBO-HAYKOBHMH,
HAayKOBMMH MpOrpaMaMHM Ha TaKUX PIBHSAX BHILNOi OCBITH: ITOYaTKOBHH piBEHb
(KOpoTKMH UMKJ) BHIIOI OCBITH; Heplnid (OakalaBpChbKUi) piBEHb;, JPYrHid
(MaricTepchbKuii) piBeHB; TPETiid (OCBITHHO-HAYKOBHIA) piBEHB; HAYKOBUH PIiBEHB.

3rigHo 3i cT. 1. 2 3aKoHy, 3100yTTS BUIOI OCBITH Ha KOXXHOMY DPiBHI BHIIOT
OCBITH Tiependavae yCHillHe BHKOHAHHA O0COOOI0 BiNMOBiTHOI OCBITHBOI (OCBITHBO-
mpogeciifHol M OCBITHRO-HAYKOBOi) a00 HAyKOBOi MpPOTpaMH, IO € MiJCTaBOO IS
NPUCYIDKEHHS BIAMOBIHOTO CTyNEeHs BHIIOI OCBiTH: 1) Monmommmii Oakanasp; 2)
OaxanaBp; 3) marictp; 4) mokrop ¢inocodii; 5) moxTop Hayk. CucreMa ImiIroTOBKH
HAyKOBUX KaJpiB B VYKpaiHi Mae JOBOJII CKJIAaJHY ICTOPIF0 1 CBHOTOJHI 3a3Ha€E
KapJMHAIBHHUX TpaHchopMalliii.

MixHapoaHe ciiBpOOITHUIITBO B HAYKOBO-A0CIiHil cdepi.

3akon Ykpainu «[Ipo Bumry ocsity» Bin 1 munust 2014 p. mictuts po3ain X111
«MixHapoIHE CIiBPOOITHUIITBO» (cTarTi 74-76). OCHOBHI HampsSMH MiKHApOIHOTO

CHiBpOOITHUITBA y cepi BUIOT OCBITH (CT. 75): BUIII HABUANBHI 3aKIa ¥ 3iHCHIOIOTh
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MDKHApOJHE CIIBPOOITHHIITBO, YKIAJalOTh JOTOBOPH TIIPO  CIIBPOOITHUIITBO,
BCTAQHOBJIIOIOTh MpPsAMi 3B’S3KM 3 BHIIMMH HaBYAIBHUMHU  3aKJIaJaMH, HayKOBHMH
YCTaHOBAMH Ta MiANPHEMCTBAMH iHO3EMHHUX JepiKaB, MKHAPOJAHUMH OpraHi3alisiMH,
(oHIAMH TOHIO BIATIOBIAHO OO 3aKOHOAABCTBA. Y CYYaCHOMY CBITI MiKHApOIHE
CIIBPOOITHHUIITBO CTAJI0 HEBI €MHOIO CKJIaI0OBOIO HAYKOBOTO YKUTTS. YKpaiHi BAAIOCS
30eperT B AiF0YOMY CTaHI Psii HAYKOBHX IIKLI Came 3aBISKH CITBIpAIll 13 BUYCHUMHU
IHIDUX KpaiH Ta ydacTi y BHKOHAaHHI MDKHApOJHUX IPOCKTIB: MiJIHCAaHO AECSITKH
MDKIEp)KaBHUX Yrofl Mpo CHIBIpaLo y cdepi HayKH i TEXHOJOTiH, PO3BHBAETHCS
HayKOBO-TEXHiYHa cmiBmpans Mik YkpaiHoro Ta €C. [Ipobmemm immmemMeHTarii
€BPONCHCHKAX CTAHAAPTIB y chepy HayKOBOI AisTBHOCTI YKpaiHHU MAIOTh HIHI BaXKJIHBE

3HAYCHHA.

7. IHOOPMAILJIMHE 3ABE3IEYEHHA HAYKOBO-FOPUIHYHUX
HAOC/IDKEHD

IonsaTTs Ta BUAN iHdopManiiiHoro 3ade3ne4eHHs HAYKOBHX JOCHiIKeHb

OCHOBOIO Oy/b-SIKOTO HayKOBOTO JIOCHI/DKEHHS € iHopManisi — CyKynHicTh
BiJOMOCTEH, sIka BU3HAYAE PIBCHD HAIIMX 3HAHB MPO Ti UM iHII ABUIIA, paKkTH, Moxii Ta
ixHi B3aeMO3Bs3kM. [0 HaWBaIIMBIIMX BJIAacTHBOCTEH iH(pOpMAIl Halexarh:
aJIeKBAaTHICTh, PEJICBAHTHICTH, TPABWIBHICTH; TOYHICTH, AaKTYyalbHICTh  abo
CBO€YACHICTb; 3arallbHICTh; CTYIIHB AeTamizamnii. KpiM Toro, iHpopmais Mae 31aTHICTD
HArpoMa/KyBaTUCs, BTpayatucs, 3a0pyqHIOBAaTHCS, yiluibHIOBaTucs. HaykoBa
indopmamis — 1e JoriuHa iH(opMaris, fka OTPUMYETbCS B TIpOLECi  Ii3HAHHS,
aJIeKBaTHO BiI0Opakae 3aKOHOMIPHOCTI O0'€KTUBHOTO CBITY 1 BUKOPHCTOBYETHCS B
CycHiJIbHO-icTOpU4Hii npakTuii. OCHOBHI 03HAKHK HAayKOBOT iH(OpMaLii: OTPUMYETHCS
B TpoLeCi Mi3HAHHS 3aKOHOMIpPHOCTeH O0O0'€KTMBHOI MAIHCHOCTI Ta TIOJA€THCA Yy
BIAMOBIMHIA (opMmi; Ile TOKyMeHTOBaHi abo MyOJiYHO OroJIOUIyBaHi BiOMOCTI HPO
BITYM3HSHI Ta 3apyOiKHI TOCITHEHHS HAYKH, TEXHIKH, BUPOOHHUIITBA.

Hayxkoga indopmanis, onepxana 3 pisHOMaHITHAX JDKEpeT, MOALIAECTHCH HA



95
Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

BUAM: TEXHIYHA, €KOHOMIYHA; COIliallbHA, Ha IIAllEPOBUX Ta EJIEKTPOHHUX HOCIAX;
mepuHHI  ((paktorpadiuni) nOKyMeHTH; BTOpuHHI (Oibmiorpadidyni) HTOKYMEHTH,
odimiiiHa (HOpMaTHBHA), HAyKOBa, HAyKOBO-TIONMYJSpHA, HaBYaIbHA, JIOBIIKOBA,
MMaTeHTHO-JTIIeH31Ha, BUPOOHWYA, peKiIaMHa; IpyKOBaHa (THPaKOBaHA) Ta PyKOIHCHA
(abo MamMHOIKCHA) HayKOBa iH(popMallis (0 OCTaHHBOI HaJIekKaTh, 30KpeMa, HaAyKOBO-
TeXHIYHI 3BiTH, iIHpOpMaLiliHI KapTKH, JUCEPTaLlil, IeMOHOBaHI PYKOITUCH, IPEIPHUHTH
TOIIO); HenepiognyHi (KHWTH); BUAAHHS, WIO IIPOAOBXKYIOThCS (30ipKHM cTarei),
nepioquyHi ()KypHaiu, ra3etH).

3akonom Ykpaiam «IIpo indopmariro» Big 13 ciuas 2011 p. Bu3HauYeHO
roJiopHi mnpuHOunu indgopmaniiiHUX BiTHOCHMH: TapaHTOBAaHICTF IIpaBa Ha
iH(opMarifo; BIIKPUTICTh, TOCTYMHICTH iH(pOpMamii, ceoboxga oOMiHy iH(pOpMAIi€ro;
JIOCTOBIPHICTE i TIOBHOTa iH(OpMAIlii; cB0OOJa BHpaKEHHS IOTJISIIB 1 TEPEeKOHAHb;
NPaBOMIpPHICTh OJEpXKaHHS, BUKOPUCTAHHS, IIOLIIMPEHHS, 30epiraHHs Ta 3axHCTy
iHdopmarrii; 3axuIeHicTe 0COOM BiJl BTpy4aHHS B i ocoOHWCTe Ta CiMelHEe KUTTSA. Y
MIpOLIeCi HAyKOBHMX JIOCHI/PKEHb BXKHMBAETHCS TaKe IMOHATTA, SIK raimy3i iHpopmamii —
CYKYITHICTh JOKYMEHTOBaHUX a00 IyOJIiYHO OrOJIOIIEHUX BiJIOMOCTEH MPO MOPIBHIHO
caMmocCTiiiHI cdepu KUTTS 1 HisutbHOCTI. PO3pIi3HAIOTH Taki Tramy3i iH(popMarii:
MIOJIITHYHA; TyXOBHA; HAYKOBO-TEXHIYHA; COIlialbHa; EKOHOMIYHA; MIXKHAPOIHA.

Cucrema q:kepes HayKoBoi iHdopmairii.

OCHOBHUMH [pKEpeJlaMH HAayKOBO-IOPUAWYHUX JOCII/UKEHb BHCTYIAIOTh
3a3BMYail HOPMATHBHO-IPABOBI, [TPaB0O3aCTOCOBYI i iHIIII TPABOBI JOKYMEHTH. 3arajiom
JDKepella HayKOBO-TEXHIUHOi iH(oOpMarlii MOXXHa 3rpylmyBaTd B TaKOMY BHIJISII.
Mowuorpadist. 36ipuauk. [Tepioguuni Buganss. CrieliaibHi BUITYCKU TEXHIYHUX BUIaHb.
IlaTenTHo-mineH3idHi BuaaHHs (mareHTHi Oronereni). HapuanbHa JiTeparypa.
HanpyxoBani noxymentu. lle Takok NOKyMEHTH JUIs CTYAEHTIB, acHipaHTiB, sIKi
3alMaroThCsl HAYKOBO-IOCIITHOIO pOOOTOIO: IUIAHOBI, 3BITHI JJOKYMEHTH, CTaTHCTHYHI
Ta OImyOJiKOBaHI JOTMOBiNi, METOAWYHI Ta IHCTPYKIiiHI Martepiamu. [HQoOpmariitHi

pecypcd  HayKoBO-TeXHiIUHOi  iHQopmarii. JloBigkoBo-iHpopMariiiHuii  QoHA.
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JloBimkoBo-TonTyKoBHiA anapat. [HpopMmartiiitHi pecypcH CIiTbHOTO KOPHUCTYBAHHS.

CyKymHICTh fii, CIpPSIMOBAaHMX Ha 3aJOBOJICHHS 1OTped TIpoMajsH,
IOPUINYHUX Oci® i gepkaBu B iH(opMariii, mo momsrae B ii 30MpaHHi, aHATITHKO-
CHUHTETHYHIN 00poOri, ¢ikcamii, 30epiraHHi, MOmMYyKy i NOMMPEHHi, HA3WBAIOThH
HayKoOBoO-iHpopManiiiHow misubHicTIO. CHCTEeMy EKOHOMIYHUX, OpraHizaiiifiHux i
NpPaBOBUX BIJIHOCHH HIONO NPOJaXKy 1 KymiBii iHGOpMaLiiiHUX pecypciB, TEXHOJIOTIH,
MPOJYKIIT Ta MOCIYT Ha3UBaIOTh iH(OpMAiiiHIM PHHKOM.
iandopmamis, BTOpHHHa iH(pOpMamis. [loTpiOHY HaykoBy iH(OPMALIiIO JOCIITHUK
OTpUMYy€E HacamIiepen y 0i0ioTekax Ta opraHax HayKOBO-TeXHIYHOI iH(opmarii. J{ms
OTIPAIIOBAHHA JDKEpeN 3 00paHoi TeMH BHKOPHCTOBYIOTH iH(OPMAamiiHO-TTONTYKOBHI
amapat 6i0mioTexn. Y 6i0mioTeKax 3acTOCOBYETHCS iH(OpPMAIIiITHO-TIONIYKOBA MOBa
(IITM)  6ibmioTeyHo-010MiOrpadiuHOrO  THITY: yHiBepcalbHa  JecSITKOBA
kiaacudikanis (YK) i 6id;rioTeuno-6idaiorpagiuna kiaacudikauis (bBK).

Jns BHU3HAUeHHS CTaHy BHMBYCHOCTI TEMHM MOTPIOHO 3BEPHYTHCH 10
iHpOpMaLiHUX BHJAHb, SIKI BUIIYCKAIOTh IHCTHTYTH Ta CIIy)KOW HayKOBO-TEXHIYHOI
indopmarii, meHTpu iH(OpMaIi, 0i0NIOTEeKH i OXOIUTIOIOTH BCi Talxy3i HApOIHOTO
rocriogapcTsa. 30ip Ta 0OpoOKy mux MarepiasliB B YKpaiHi 3aiHcHIOI0TE KHnkkoBa
nanata YKpainu, YKpaiHChKUH IHCTHTYT HAYKOBO-TEXHIYHOI i eKOHOMIYHOI iH(opMartii
(YxpIHTEI), HamionameHa 6i0miotexka VYxpainm im. B.I. BepHagcpkoro Ta iHmn
616mioTeuHo-iH(pOpMaNiiiHI YCTAaHOBH 3arajibHOAEPKABHOTO 200 PErioHaILHOTO PiBHSI.
OcHOBHa Maca BHJaHb Ha3BaHMX YCTAHOB IOALISAETHCS HA TPH BHAM: OibmiorpadivHi;
pedeparusHi; ornspoi. Iopsn 3 iHdopmauiiinumu BunanHsmu opranis HTI mis
iH(pOpMaLIHOTO TOLIYKY CJIii BUKOPHUCTOBYBAaTH aBTOMAaTH30BaHi iH(opmariiiHo-
MOIIYKOBI cHcTeMH, ©0a3u i OaHku paHux, I[HTepHer. CyKymHICTh YHi(iKOBaHHX
iHpopMamii Ta TMOCIYr, MOAAHUX B CTAaHAAPTU30BAHOMY BUIJIAII, Ha3WBAETHCS
iHdopmaniiiHIM MPOAYKTOM — IIe CHemiali3oBaHi HOPMATHUBHI BHIAHHA, JCp>KaBHI

CTaHIapTH, OyAiBeTFHI HOPMH 1 ITpaBwiIa TOIIO.
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EnexTponHuii nomyk HaykoBoi iHpopmanii.
Jns ehextuBHOTO IMOIIyKy iH(pOpMarii B Mepexxi [HTepHeT iCHYIOTh creniaibHi

caifiT, $Ki HaA3WBAIOTh IIOIIYKOBHMH CHCTeMaMH. Ha nmaHWii Yac OCHOBHUMH

nmoiryKkoBuMH cuctemamu €: http://www.google.com, http://www.yandex.ru. Koxen 3
IMX CalTIB Ma€ BJIACHI NepeBaru ta Henomiku. [lomyk HaykoBoi iH(popMarllii B Mepexi
— TPYAOMICTKHI1 1 ckiaanuit npouec. [Ipobnema nmoyarkiBLiB — BiJCYTHICTh HABHYOK
nudepeHIialii aBTOPUTETHIX 1 HEABTOPUTETHHX JPKEPEN. ABTOPUTETHUMH JUKEPETaMu
JUIsl HAYKOBO1 poOOTH € mpalli BYeHHX, MoHorpadii, crarti. Taxi jkepesa 3aBxIU MaloTh
BKa3iBKY Ha aBTOpa Ta BUAaHHS (0iOmiorpadiunuii onmc abo 3a3HavyeHi Ha3Ba 30ipKH,
HOMEp, CTOpiHKH). Jl0 HEaBTOPUTETHUX JDKEpeNl BITHOCHMO: pedepaTH, KYPCOBI,
JTUTUTOMHI, TYOJIIIUCTUYHI CTATTi, MaTepialii, y SKUX He 3a3HaUYCHH aBTOp Ta BUXIJHI
nmani. IlomrykoBi cuctemn HaykoBoi iH(opmarii: BASE: Bielefeld Academic Search
Engine — oxHa 3 HatGiMBIIMX Y CBITI MOITYKOBHX CHCTEM, CIEIiali30BaHUX Ha TONIYKY
HayKOBHX JOKYMEHTIB Bimkputoro mocrymy B Iarepueri. Google Scholar — cucrema,
Opi€HTOBaHa Ha MOIIYK HAyKOBOI JIITEPAaTypH 3a PI3HUMH Tally3sMHU 3HaHb Ta PI3HUMH
okepenamu. OAlster — 3BefieHHId KaTalor MUIBHOHIB 3aIMCiB, L0 HA/AE€ BIAKPUTHUI
noctyn po mudposux pecypciB. SClmago Journal & Country Rank — anamituaanit
MopTai, Ha SIKOMY IpPEJCTaBICHI HAyKOBI IOKa3HMKHM IO >KypHaJlaX Ta KpaiHax.
WorldWideScience.org — riio6anbHa HayKoBa MOIITYKOBA CHCTEMA, SIKa 3IIHCHIOE TTOTTYK
iH(opMarii Mo HAIIOHATBPHIX Ta MKHAPOJHUX HAYKOBUX 0a3ax IaHMX Ta IOpTalax.

I'onoBHi 0i6mioTeyHo-0i6miorpagiuyni pecypcn HayKOBO-IOPHIWYHHUX
AOCTiI7KeHb:

- BepxoBna Panma VYkpainm: odiniiinuii BeG-caiit/ : bibmioTeuHo-
6i6miorpagiuni  pecypcu: bibmiorpadiunuit MoHiTopiHr. — Pexxum gocrymy:
http://portal.rada.gov.ua/rada/control/uk/index

- €IMHN  Jep)KaBHUH peecTp CyHOBHX pilleHb YKpaiHu —
WWW.reyestr.court.gov.ua

- HarmionansHa 6i6mioTexa Yipainu imeni B.1. Bepraacskoro: Cucrema


http://www.google.com/
http://www.yandex.ru/
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KaTajoriB i KapToTek. — Pexxum goctymy: http://www.nbuv.gov.ua/db/library_db.html

- HamionanpHa GiOmioreka VYkpaimm imeni B.I.  Beprancekoro:
MOIIYKOBa cUcTeMa caidTy : CucTeMa KaranoriB i kapToTek: KaTajor KHHKKOBHX
BumaHp:  Ilomyk y  eJeKTpoHHOMY  Karamosi. —  Pexum  gocrymy:
http://www.nbuv.gov.ua/db/opac.html

- HauionaneHa ©Oibmioteka VYkpainum imeni B.I.  Bepnaxacwkoro:
nourykoBa cucrema caiity : Cucrema KartajoriB i kaprorek : EnexrponHuit ¢onz
(TemarnuHi Ta BUIOBI 3i0paHHs myOmikauiii): EnexTponHa 6i0mioreka aBropedepartis
mucepraniii: [Tomyk y enexkTpoHHii 6i0mioreni aBTropedeparis aucepraiiil. — Pexum
nocrymy. — http://www.nbuv.gov.ua/eb/ard.html.

- HamionanpHa mapiaMeHTchka OiOmioTeka YkpaiHu: BeO-callT. —
Pexxum JOCTYITy hi (g eNeKTPOHHHX pecypcis:
http://www.nplu.org/ua/resources/resources.htm.

- HauionaneHa mapiaMeHTchka ©Oi0mioteka YKpaiHu: BeO-caiit:
[MonitemaTnuna 0a3a JaHWX CTaTei 3 MEPIOAMYHHMX BUAAaHb. — PexuM noCTymy :
http://analitic.nplu.org/.

- HamionanpHa mapnamenTchka OiOmioTeka VYkpainu: BeO-calT
Karanor crareii 31 30ipHHKIB HAyKOBHUX Tpanb. — Pexxum noctymy: http://stt.nplu.org/.

Momyk i Bin6ip nkepesibHOI 06234 A0CTiIKEHHS.

Y mpomeci MATOTOBKA Ta TPOBENEHHS OYAb-IKOTO  TOCIIIKEHHS
BUOKPEMIIIOIOTh JIEKUIbKA E€TaIliB, MEpIIMM 3 SKUX € eTall HaKOIUYEHHS HayKOBOI
indopmanii (6i0miorpadiuanii momryk HaykoBoi iH(popmarii, BUBYEHHS OCHOBHHX
JOKEpeJ TEMH, CKJIQJIaHHS OTJISLY JIITepaTypH, BUOIp acleKTiB TOCIIPKEHHS).

IMomyk iH(opMaIi a1 HAYKOBOTO JOCHTIHKEHHS MPOXOIUTh TaKi OCHOBHI
eTany: BU3HAUCHHS TEMH, TIOIIYKY i CKJIaAaHHs CIHCKY JITepaTypH Ui il BUBYECHHS,
MOITYK CaMUX JDKEpeN Uil Oe3MOCepeHbOro iX YMTaHHA (TMeperisiny) i BITydeHHS
notpiOHOi iH(poOpMmarii. BBaxaeTscs, 0 BUBYEHHS JIiTepaTypu 3 0OpaHOI TeMH CIix

[MOYMHATH 13 3araJIbHUX npanb, IJ_IO6 MaTH YABJICHHSA 1010 OCHOBHHUX IMUTAaHb, OIU3BKUX
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JI0 TEMH JOCIIPKEHHS, a TIOTIM BECTH ITOIIYK HOBHMX BUIAHB CIICIIaIFHOI TiTepaTypH.

BuBueHHS HayKOBUX JDKepel iHpopMallii MO)KHA ITOIITATH HA STAITH:

—  3arajbHE O3HAHOMJICHHS 3 BUPILICHHSAM HAYKOBOI IIPOOIEMH;

—  moObLKHMIA meperian BimiOpaHoi miTepaTypw 1 cHcTeMaTH3amis il
BIJITIOBITHO JI0 3MICTY POOOTH 1 YeprOBOCTI BUBUCHHSI, OTIPAIIFOBAHHS;

—  YWTaHHSA 32 MOCJIIJOBHICTIO PO3MIIIIEHHS MaTepiaiy;

—  BUOIPKOBE YMTaHHS OKPEMHX YaCTHH;

—  BUIMCYBaHHS NOTPiOHOTO MaTepiaidy A (OpMyBaHHs TEKCTY HayKOBO-
JOCITiTHOT poOOTH;

—  KPHUTHYHE OILIHIOBaHHS 3allMCaHOTO, PelaryBaHHs 1 YUCTOBUH 3aIcC 5K
(¢parMeHTy TekcTy HaykoBoi poboTtm (ctaTTi, MOHOrpadii, KypcoBoi (IUIUIOMHOT)
pobotu, mucepTarii ToIo).

JlocuTh CKIIaAHO POOOTOIO MPH BUKOHAHHI HAYKOBOTO JOCIIKCHHS € OTJISI
giteparypu 3 mnpodbiemu. 11[o0 YHHKHYTH NPUMITHBHOCTI 1 IIOMHJIOK B aHami3i
JTEpaTypu CliJ yBaXHO CHCTEMaTH3yBaTH IIOIVISIM BYEHHX, PO3IJISAIOYM Pi3HI
(TeopeTuuHi, MpakTHYHi, iHII) acmekTu mpobsemu. OrJsiA JPKEpea Jae 3MOry
BH3HAYUTH HOBHUI HalpsM HAayKOBOTO JOCITIDKEHHs, HOro 3HaueHHS ISl PO3BHUTKY
HayKH 1 IPaKTHKH, aKTyalbHICTh TeMH. OrJIsi JiTepaTypHHX JOKEpPeT TAKOXK JJ03BOJISE
BUABHTH TpOQeciiiHy KOMIIETCHTHICTh MOCTiAHWKA, HOTO OCOOMCTHII BHECOK B
PpO3poOKy TeMU MOPIBHSHO 3 YK€ BIIOMHMH JOCIiIKEHHSIMHA. BUBUEHHS iTeparypu
3IIHCHIOETBCS HE MJIsl 3alO03W4eHHs Marepiany, a Juis OOJyMyBaHHS  3HaiiieHol
inpopmamii i BHpOOJNEHHS BIacHO! KOHIENINI, IO MOXE CTaTH CaMOCTIHHOIO
nyOJTiKaIiero aBropa. B KiHII KOXXKHOI pOOOTH TMIC/Ii BHCHOBKIB MOJAETHCS CIHUCOK
BUKOPHCTaHUX JDKepen. JDxepena MOXHa PO3MIIyBaTH B CHHCKY OJHHUM 13 TaKHX
CIOCO0IB: y MOpPSAKY MOSBU IMOCWIAHb y TEKCTI (Hal3pyuHImwMii); B ajudaBiTHOMY
MOPSIIKY TEPIIUX JITep MpI3BHIN aBTOPiB ad0 Ha3B; y XPOHOJIOTIYHOMY IOPSZIKY.
Bimomocrti mpo mkepena, SKi BKIIFOYEHI IO CHUCKY, HEOOXiTHO 10gaBaTH 3TiTHO BUMOT

JACPIKABHOI'O CTAaHAAPTY.
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8. HAYKOBE JJOCJIJDKEHHA AK IIPOILIEC, HOI'O JIOTIKA TA
ETAITH IIPOBEJ[EHHAL.

IIpoumec HaykoBOro IOCTiIXKeHHS, HOr0 XapaKTEPHCTHKH Ta eTamu
TPOBE/IEHHSI.

Bynp-sike HaykoBe JOCHTIDKEHHS 3MIMCHIOIOTH Yy TEBHIH  JIOTIUHIN
nocnigoBHocTi. [Iponec BuUKOHaHHS (yHAaMEHTANBHHX a00 NPHKIATHUX HAyKOBUX
JIOCITIJPKEHB 3arajloM CKJIaJIA€ThCS 3 TAKUX €TalliB:

1. ®dopmynaoBaHHS TeMH, 10 Nepexdayae: 3arajJbHe O3HAHOMICHHS 3
POOIIEMOIO; TTOTIePEeTHE 03HAHOMIICHHS 3 JTITepaTypHUMH JpKepeTaMH i Kiacudikamiro
HAaMBaKIMBIIINX HANPSAMIB JOCITiIKEHHS; GOPMYITIOBaHHS TEMH; CKIaJaHHS aHOTAIlil
(xopoTKOTO TIaHY) NOCHiKEHHS, pO3pOOKY TEXHIYHOTO 3aBHaHHS (IJOKYMEHTY, B
SKOMY c(opMyNbOBaHI OCHOBHI ILIJIi pO3pOOKH, BUMOTH JIO KIHLIEBOTO IPOIYKTY,
BU3HAYCHO CTPOKH W eTalmd pPO3POOKHM Ta PErVIAMCHTOBAHWU IMPOLIEC MPHAMAIbHO-
3laBaJIbHAX BHUIPOOYBaHb); PO3pOOKY 3arajbHOr0 KajeHaapHoro IuiaHy HJIP;
MOTEePETHE BU3HAYCHHS O4iKYBaHOTO C(PEKTY.

2. ®opMyJOBaHHS MeTH i 3aBIaHb JOCIiDKCHHA (TimOip Ta BUBYCHHS
JITEpaTypHUX JDKEepell; aHalli3, CIIBCTABICHHS Ta KPUTHKA HasBHOI iHpopmamii 3a
HATpSMOM JOCII/KeHb; BJIACHI BUCHOBKH IO KOXKHOMY ITPOaHANIi30BaHOMY JDKEPEIy;
y3araJbHEeHHS HasBHOI iH(opMarii Ta orisin craHy mpoOiemu; (GopMymroBaHHS
METOJMYHUX BUCHOBKIB 3 OISy iH(OpMAIIil, METH Ta 3aBJaHb JTOCIIKEHHS).

3. Teoperuuni pociimkeHHsi (BUBYCHHS CYTHOCTI TMIPOLECIB 1 SIBHIIL,
(opmysTtoBaHHS TinoTe3; BUOIp Ta OOIpYHTYBaHHS MOJIEIISH; OTPUMaHHs aHAITHYHUX
BUPA3iB; TEOPETUYHHIA aHAII3 OTPUMAHUX BUPa3iB).

4. ExcrnepuMeHTAJbHI JgocaimxeHHss (po3poOka MeTH 1 3aBJaHb,
TUTAaHYBaHHSl EKCIEpPUMEHTY; pO3poOKa METOJWKH eKCIIepUMEHTY; BHOIp 3aco0iB
BUMIPIOBaHHS; OOIPYHTYBaHHA  CIOCOOIB  BUMIpDIOBaHHS; KOHCTPYIOBaHHA  Ta

BUTOTOBIICHHSI MAaKeTiB, CTEHIIB i T. 1.; IPOBEICHHS EKCIICPHUMEHTIB; 00OpoOKa
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pe3yIBTATIB CHOCTEPEIKEHHS).

5. Ananiz Ta odopmieHHS pe3yJbTaTiB HayKOBOTO JOCIIIKEHHS (aHANI3
pe3yIbTaTiB CHIBCTABICHHA EKCIIEPUMEHTY 3 TEOpPi€l0; YTOUYHEHHS TEOPETHUHHX
MoJeNneH, TOCiKEHb 1| BHCHOBKIB; TIEPETBOPEHHS TillOTE3 HA TEOPi0; (popMyIroBaHHS
HAYKOBUX 1 TPaKTHYHUX BHCHOBKIB; CKJIaJaHHS HayKOBO-TEXHIYHOTO 3BITY;
pelLIeH3YBaHHS; AOIOBI/Ib).

6. BrnpoBamxkeHHsi Ta BH3HaYeHHS e(eKTHBHOCTI mociaimkeHHs. Sk
06a4rMo, HayKOBE Ii3HAHHS — JIyXKe MPaLeMICTKUH, CKIaJHUH 1 BUCOKOTEXHOIOTIYHUH
(B IHTETEKTYaIIbHOMY CEHC1) TIpOIIec, IKUH NOTpeOye TIMOOKHX 1 Pi3HOIUTAHOBHX 3HAHB,
MTOCTIHHOT BUCOKOI HAIPYTH IICUXIYHOI Ta (PI3MYHOI €Heprii JOCIiTHHKA.

HaykoBe IopuamdHe OOCTIDKEHHS, MAalO4d CBOIO  IIPEAMETHY Ta
METOJIOJIOTIUHY CIIEeIU(iKy, 3araoM 3IIHCHIOETECS a TaKUMH camMo eTanamu. BoHo €
TOJIOBHOIO (DOPMOIO OZIEpPXKaHHS 3HAHb IPO JIEPXKABHO-NIPABOBI  SIBHIIA, IO
3MIMCHIOETBCA 3a TEBHOK TMpoleAyporo. Ha BimMiHy Bim MeTOAiB, mpoiemypa
JOCITIPKEHHS — 11e HallOUIbII 3aranbHa ciucTeMa (MOCiOBHICTh, MOPSIO0K) il 1 criocio
oprasizailii HayKOBOT'O JJOCIIIPKEHHS JIep)KaBHO-IIPABOBHX SIBUIII.

CTpyKTypa HayKOBO-IOPMIAMYHOIO [OCTiI:KeHHSI MIiCTHTH Yy co0i
npudIU3HO TaKi eTanu i aii:

—  QopMyItoBaHHS TEMH TOCIIIKCHHS;

—  IIOCTaHOBKY i yTOUYHEHHS METH 1 3aBIaHb;

- BHUCYBaHHSI TIIOTE3 00 BUXIAHUX MTOJIOKCHD;

—  TeopeTHyHy po3poOKy TimoTe3, iX (GOopMaibHY MEpeBIipKy, KPUTHKY W
OIIIHKY, CTBOPCHHS IIPOTPaM Ta IHCTPYKIIH I eMITIPUYHOTO JOCIIHKCHHS;

—  TIPOBEICHHS eMIIPUYHHX JIOCHTIPKEHb, 301p 1 ONpallOBaHHS eMITIPHYHUX
JaHUX;

—  TIOpIBHSHHS 3allpONIOHOBAHUX TillOTE3 13 JaHUMH EKCIICpUMEHTY Ta
CIIOCTEpEXKEHb, OCTATOUHY OLIHKY (Y paMKax HaHOTO JOCIiIKEHHs ), MPUHHATTS a0o

Bi,I[KI/IZ[aHHSI 3aIlIPOIIOHOBAHUX FiHOTC3;
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—  (opMymOBaHHS HEBHUPIMICHNX NHTAaHb i BUSBICHHS TPYAHOIIIB, IO
BEIYTh J0 OCTAHOBKH HOBHX 3aBJaHb.

OcCkinpKu UId Ti3HAHHA TPaBOBOTO TIPOIECy, SBUIIA 1 T. JA. HEOOXigHO
OllepKaTy MePBUHHY JAETANbHY iH(QOpMAIlifo Ipo HbOTO, 3AIHCHATH ii cyBOpHiA JOOIp 1
aHaJi3, TO OYEBHUIHO, [0 OJTHUM i3 TOJIOBHHUX IHCTPYMEHTIB Yy MPOIECI TAKOTO Mi3HAHHS
€ eMITIpUYHA YaCTHHA HAYKOBOTO JIOCIIDKESHHSI.

J1o TONOBHMX €JIEMEHTIB MPOLEAYPH MPOBEJACHHSI KOHKPETHOTO IOPHUIUYHOTO
JIOCJII/PKEHHS HaJIeXKaTh:

— cmocid — CYKYIHICTH TOJOBHHX OIeparii 300py, omparfoBaHHs a0o
aHaJIi3y IAHUX, BIACTUBHUX [ICBHOMY METOLY;

—  TexHiKa — CYKYIHICTh CIICI[iaJIbHUX MpPaBWJI BHKOPHUCTaHHSA TOTO abo
iHIIOTO CcIroco0y;

—  METOIUKa — CYKYIHICTh TEXHIYHMX HPUHOMIB 1 Aiii, MOB'SI3aHUX 3 IIEBHUM
CIocoOOM, TIOCTIIOBHICTD X 3aCTOCYBaHHS 1 B3a€MO3B'SI30K MK HUMH;

— 3acobM — MarepiaJibHI 1 HemaTepiajibHi  «IHCTpYMEHTH» 300py,
OIIpaIIOBaHHS, aHaJi3y ¥ y3arajibpHeHHs iH(opmauii.

Ha Bubip KOHKpETHHX €IEMCHTIB 1 TMpaBHI TPOLUCAYPH BIUIHBAIOTH
KOMITOHEHTH METOZOJIOTI] OLIBII BUCOKHX PiBHIB, 30KpeMa, apaJurmMa, MeTOA0JIOTuH1
migxomu, metoau [22; 3, ¢. 139].

KaTteropiaibHo-noHATiiHMIT anapaT HAYKOBOI'0 A0C/iZKeHH .

HaykoBe pnocaimkeHHs — 1i¢ ocobimBa ¢Qopma mnpolecy Mi3HaHHS,
CHUCTEeMaTHyHe ¥ MiJiecpsMOBaHE BHBYCHHSA IIEBHOTO 00’€KTa, B  SKOMY
BUKOPHCTOBYIOTHCS 3aCO0M 1 METOAM HAyKH Ta SIKE 3aBEPIUYETHCS (HOPMYyBaHHIM
3HaHHA PO AOCIIKYBaHUil 00’ €KT.

IepmmM eramoM JociizkeHHs € (QOpMYJIIOBaHHS HaykoBoro (abo
MOHSATIHHOTO) anapary. HaykoBwuii arapar — 11e OCHOBHI TIOJIOXKEHHS, KOTPi BU3HAYAIOTh
CHPSIMOBAHICTB, JIOTIKy Ta YMOBH IiJrOTOBKHU 1 MIPOBEACHHS NOCIimKeHHS. Haykopwuii

(moHATIMHMH, KaTeropiadbHMUN) amapaT BKJIIOYAE: aKTyalbHICTH JOCIIIHKCHHS,
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MPOTHPIYUs (CYIIepedHOCTi), HAYKOBY MpodieMy, TeMy, O0'€KT, MpeaMeT, METY,
rimoresy, 3aBJaHHS, METOJM, HAayKOBY HOBH3HY Ta MpakTH4YHY  3HA4yLIiCTh
JociKkeHHs. Bin GpopMyroeTbess Ha mMOYaTKy JOCHTITHUIBKOIL AisTTBHOCTI.

AKTyaldbHiCTh AOCTIUKEHHA  BHU3HAYA€THCS THM, HACKIIBKH  HOTO
pe3ynbTaté OyAyTh CHPHUSTH BHPIMICHHIO KOHKPETHMX NPAaKTHYHHUX 3a3aa4 abo
CIPUATUMYTh YCYHEHHIO ICHYIOUMX MPOTUPIY Y CYCHUILHOMY XKUTTi, y BUPOOHHLITBI, B
OCBITI, B IPaBOBIii cHCTEMI TOIIIO.

HoBu3na gociigkeHHs1 MOXXE TOJSATAaTH Y TOMY, 1110 HA 1Or0 OCHOBI MOXYTh
OyTH BCTaHOBJICHI HOBI 3aKOHOMIPHOCTI (HAIPHUKIAI, AepP:KaBHO-TIPABOBi, iCTOPHYHI,
(Gi3uuHi, TEXHIYHi, IICHXOJIOTiYHi, MENAroriyHi ¥ iH.) Ta BHU3HAYCHI NDLIXH IX
3aCTOCYBaHHSA JJISl KOHKPETHUX MIPAKTHYHUX MOTPEO JIIOAMHN ab0 CyCIiIbCTRA.

Bynp-sike MOCHiIKEHHS MOYMHAETHCS 3 aHAN3Yy PEeaJbHOTO MPOTHPIdYs, SKe
iCHye B Hayll Ta IpaKTHIi, II0 TMOJSIrac y HEeBIAMOBIIHOCTI MDK HOTpedamu
MPaKTUKA 1 PIBHEM HASBHUX 3HaHb, HEOOXiMHWX IS 3a0€3MEUeHHs ITUX MPOoOJIeM.
Tomy mpu oOrpyHTYBaHHI aKTYaJIbHOCTI JOCII/DKCHHS BaXKJIMBO 3 CaMOr0 MOYaTKy
3'aCyBaTH OCHOBHI HpoTUpivus (cymepedHocti). BoHu MoxyTh OyTH 3yMOBIEHI SK
BIIKPUTTSAM HOBHX (DAKTIB i 3B'SI3KiB, TaK i IOSBOIO 3AIHTIB IPAKTHKH, [0 TTOTPEOYIOTH
BUPOOJIEHHST HOBUX TEOPETHMYHHMX 3HaHb. [3 MpOTHpIUYs BHHUKAE mpodieMa
JOOCTiIKeHHS — TUTaHHS, SIKe TOTpe0ye BUPIIICHHS.

VY BignoBigHOCTI 3 MPOOIEMOIO (POPMYITIOETECA TeMa, SKa MEBHOK MipOko
MOKa3ye pyX BiJl JAOCATHYTOTO HayKoOlO, BiJl TPaAMIiifHOTO, CTaporo 10 HOBOro. Y
(hopMyITIOBaHHI TEMH BaXKJIMBO BiOOpa3uTH O0'€KT, IpeAMET i MeTy (TpU3HAUYECHHS
JIAHOTO JIOCII/KEHHs). BUMOrM 10 TeMH: aKkTyallbHICTh, BIIOBIIHICTE TOTpedam
HayKH 1 IPAaKTHKH, HEJOCTaTHIN piBeHb po3pobiieHocTi. CiuiJy 3ayBaKMTH, IO OJHA
mpobiemMa MOXe pealli3yBaTHCh 4epe3 BEIUKY KUIBKICTh PI3HHX TeM, fKi
KOHKPETH3YIOTh OKpeMi ii acrektu. HenpaBuinbae (opMyItoBaHHS TEMH IIPU3BOANTD
JI0 JIOBUIBHOTO TIyMadeHHS MPOOIEeMH i HEePiAKO IO CTUXIMHOTO 30MpaHHSA (aKTiB.

TurmoBnmMu NOMIIIKaMH € (GOPMYITIOBaHHS «0e3MpoOIIEMHIX) TEM.
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Jlo 00’€eKTiB Mi3HAHHS BiTHOCATH KOHKPETHI pedi, siBHIa abo mpoIiecH, Ha sIKi
Oe3nocepeHbO CIpsMOBaHa IIi3HABANBbHA MJisUTBHICTE cyO’ekta. IIpexmerom
JOCJTiIKeHHs BUCTYIIa€ YacTHHA 00’ €KTa, HOTO CTOpPOHA, acleKT, abo «KyT 30py», MiJ
SIKFIM BUBYA€THCS 00’ €KT.

OO0O0B’513KOBUMH KOMITOHEHTAMH HAyKOBOTO anapary, B SKHX KOHKPETH3YEThCS
npejMeT, € MeTa 1 3aBlaHHs AociipkeHHs. MeTa — 1e nependadyyBaHuil pe3yJibTar,
Mozenb pe3ynbTary. [Ipu GopMymoBaHHI METH TOCITITHHK 3'ICOBYE, SKUH pe3ynbTar
Oaxkae onepxath 1 sKUM BiH Oaxae Oyru. Hamivarouu JIOTIKY JOCIIIKEHHS,
JIOCTIMHUK (HOPMYIIOE KiIbKa YacTKOBHX JOCTITHUIBKUX 3aBIJaHb, SKi B CBOIH
CYKYIIHOCTi IOBHHHI JaTW YSBICHHS, LIO CJIiX 3pOOMTH Uil IOCATHEHHS METH.
Merta nocmiKeHHST BXKE 3aKJajJieHa y caMy Ha3By OOpaHOi AJIs AOCIHIIKEHHS TEMH.
YiTke ySABICHHS METH TOCIIDKEHHS CHPUSE MIJIECIIPSIMOBAHIN AisUTBHOCTI OCITITHAKA,
aKTHBI3ye HOro TBOPUMil MOTEHIia.

ini HaykoBHX JOCTigkKeHb MOXYTh OYTH HaHpPi3HOMAHITHIIIUMH 1
CIPSIMOBaHNUMH Ha:

— BU3HAYEHHS 3B’ SI3KIB MK IIEBHUMU SIBUILIAMY;

— BUSIBJICHHS 3aJIGKHOCTEH, 10 iCHYFOTh MiXK SIKHMHCH (paKTOpaMu;

— BU3HAUCHHS YMOB JUIsl YCYHEHHS HEIOJIIKIB Yy MpoIecax;

— PO3KPHUTTS MO>KJIMBOCTEH YIOCKOHAJICHHS IIPOLIECIB;

— BCTAHOBJICHHS 3aKOHOMIPHOCTEH 1 TEHIEHIIii PO3BUTKY TOIIIO.

I'imoTre3a (HemoBeacHA TE3a, MPHUITYIICHHS, MOXK/IHBA BIAMOBIAb HA 3l TAHHS)
— IIe HayKOBO OOIPYHTOBaHE NPHITYIICHHS, 0 BUCYBAETHCS IS TOSCHEHHS SKOTO-
HeOyIb MPOIIECy, SKE MICIIs MEePEBIPKHA MOXKE BUABUTHCH IiHCHUM a00 XxuOHUM. ToOTO
rimore3a sBisge OO0 WMOBIPHY BIAMOBiAb HA MUTAHHS, 10 BHHHUKAIOTH Y XOJi
JIOCITIIPKEHHSI, 11€ OJTHE 3 MOXKJIMBUX pilleHb mpobiemu. Ilicast mociinHOT mepeBipKu
rimore3a abo cTae HAyKOBOIO Teopi€lo, abo BHIO3MIHIOETHCS, a00 BiAKHIAETHCS,
KOJIM TIepeBipKa a€ He3aloBUIBHHUN pe3ynbraT. [imoTesy He MokHa OyoyBaTH Ha

JTIOBEJICHHI OYEBHIHMUX icTWH. BoHa 3aBxam mependadae MONIYK YOTOCh HEBiIOMOTO
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B HAyIli i IPaKTHIII.

OCHOBHiI BUMOI'H 10 TinoTEe3H.

- MOBUHHA TOSCHIOBATH BCi HAasfABHI (DaKTH i MaTH 3HAYEHHS I
BCBHOT'O KOJIa SIBUIL, 10 SKOTO HAJIEXKHTD;

- Ma€e eMIIIPUYHO MepeBIpATHCh (TOOTO MOHSATTS, SKI BKIIOYEHI B
rirnoTe3y, MOBMHHI MaTH eMIIIPUYHY IHTEPIIPETALlilO).

ITepeGir Toro um IiHIIOrO SBUINA YHM TPOIECY 3aJEKUTh B Oararbox
YUHHUKIB. Tpeba BMITH BCTAaHOBHUTH, BILIMBOM SKHUX came (PaKTOPiB MOXHA HEXTYBATH
B TOMY YM IHIIOMY BHIIA[Ky, a BIUIMB SKHX (aKTOpiB € BH3HauadbHUM. [IoOynoBa
rinmoTe3d MOXKJIMBA JIMIIE Ha OCHOBI CTApaHHOTO BHMBYCHHS sBHOI. Jlume micis
BUBUCHHS XapaKTepPHUX pHC SBHINA, OOCTAaBHH, yYMOB TOLIO MOXKHA BHCIIOBHUTH
NPUITYLIEHHS [P0 MOXJIMBY IIPUYMHY IAHOrO sBHIIA (a00 Kiacy SIBHII), IIOYaTH
noOynoBy rinoTe3n. XiA IyMKH MPH LBOMY O(OPMISIETBCS Y BUTJISIII CBOEPIJHOTO
ymoBuBOay. CTpyKTypa HaykoBOoi po0OOTH Mae OyAayBaTHCh y BiJMOBIOHOCTI 3
JIOTiKOI0 3aBaansb [23; 3, c. 140-141].

Tema  HayKoBOro  [JOCJHiIkeHHsl: KpuTepii BHOOpYy, IOpSAIOK
KOHKpeTH3airii.

Bubip TeMu HayKOBOTO TOCIIKCHHS € OJHUAM 3 BOKJIMBHX 1 BiJIIOBiJAIIEHUX
roro eramiB. Tema, Ky oOmMpae MOCTIIHUK, TOBUHHA OYTH MOB'SI3aHA 3 OCHOBHUMH
HanpsMKaM{ PO3BUTKY Trajiy3l Ta HAayKOBHMH JOCIIDKCHHSIMH, SIKi HPOBOIATHCS Y
HaByaJibHOMY 3aknafi. [T HaykOBMM HampsIMKOM pO3YMIIOTh cdepy HayKOBHX
JOCTI[DKEHb HAYKOBOTO KOJIEKTHBY BHILOTO HaBYAJIBHOIO 3aKJIaNy, SIKMH YHPOTOBIK
NEBHOTO 4Yacy pO3B'SI3ye Ty 4M iHIIY IpoOieMy. HaykoBuil HanpsiMOK HOAUISETHCS
Ha OKpeMi HaykoBi TmpoGiemu. IX pO3B'SI3yIOTh JeKiJbKa HAYKOBHMX KOJEKTHBIB
MIPOTATOM JIBOX abo Oiibiie pokiB. KoxkHa HaykoBa Ipo0iieMa CKIIagaeThes 3 psiLy TEM.

Tema — 1e HayKkoBe 3aBJaHHS, SKE€ OXOIUIIOE II€BHY YacTHHY HayKOBOI
npobnemu. Bona Ga3yeTbcsi Ha INIEBHHX HAyKOBHX IHUTaHHAX. Ilil HAyKOBHMH

MMUTAaHHSAMH PO3yMIIOTh APIOHINI HAyKOBi 3aBHaHHS, SIKi HaleKaTh IO KOHKPETHOI
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chepn HAYKOBOTO JOCHIKeHHS. JIOCHIIDKEHHS 3 OKpEeMHX TeM MOXYTh OyTh
IHAWBITyaTbHIMH 200 IPOBOJUTHCH IPYIIOI0 HAYKOBHX IIPAIliBHUKIB IPOTSATOM OJTHOTO
abo MeKimpKOX pokiB. BuOip Tiei wm iHmMOI TeMHM U IHOWBIAYanbHOTO YU
KOJIGKTUBHOTO JOCTI/DKEHHS  3IOIMCHIOETBCS Ha  IACTaBI TaKMX  KpPUTEpiiB:
aKTYyaJIbHICTh TEMH, HOBU3HA TEMH, IEPCIIEKTHBHICTH PO3POOKH TeMH, 11 BiAMOBIIHICTH
npodiII0  HABYAIBHOTO 3akiamay (Opodiio HaBYAHHS — CTYACHTA-IOCIIIHHUKA),
MOXJIMBICTh 3IMCHEHHS PO3pOOKM TeMH Oe3MocepeJHbO B YMOBax HaBYaJIbHOTO
3aKjaay, CTYHIHb BIANOBIJHOCTI TeMH TeMaTH4Hil CIIPSIMOBAHOCTI HAyKOBOi pOOOTH
kadenpu, mpu KA 3MIHCHIOETHCS TOCIIHKCHHS.

IMix akTyaJsHICTIO TeMH PO3YMIIOTH ii CYyCIIUTBHY Ta HAYKOBY LIHHICTH, TOOTO
HEOOXIOHICTh 1 HEBIIKIAMHICTh 1i pPO3pOOKH I MOTped pO3BUTKY CYCIHIJIBCTBA,
OKpeMHX cdep HOro KHUTTS, HAYKU Ta NPaKTUKH. BaXXIMBOI0O BUMOTOIO 10 BUOOPY TEMH
JMOCTIMKCHHS € il NepCHeKTHBHICT,  ab0  CTAaOUIBHICTh:  MOCHIAHHK  Mae
YCBIJOMITIOBATH TEHJCHINI PO3BUTKY SBHUII 1 TMpOIeEciB, sKi BiH 30UpaeThCs
JOCIiKYBaTH. BUMOra nepcrieKTHBHOCTI BU3HAYaEe Mapamerpu A BHOOpY 00'exTa
JOCITIIKEHHS], 1000pY BIAIOBIJHUX METOAIB JOCHI/PKEHHS, a TAKOX XapaKTePHUCTHUKH
YMOB, 32 SIKUMH Oyze 3IiiiCHIOBATUCS BIIPOBAXKCHHS PE3yJIbTaTiB HAYKOBOI POOOTH.
Jnist OLIHKM NEepCIIeKTHMBHOCTI TEM 3aCTOCOBYIOTH J[Ba METOAM: MaTeMaTHYHHUH 1
eKCIEepTHUX OIIHOK. Hampukiax, mpu 3acTOCyBaHHI METOAY EKCIEPTHHX OI[IHOK
BUKOPHCTOBYIOTh OalbHy IOKaTy OIIHIOBAHHS TEMH 3a IIEBHAUMH KPHTEPiIMHU
MEepPCIEeKTUBHOCTI TPYIOI0 ekcnepTiB. Tema, sika HaOepe HaiiOlible OaiB, BBAKAETHCS
HEPCHEKTUBHOIO.

OOpana CTyIEeHTOM TeMa MYCHTh BIAMOBIZaTH MpoQUII0 HAaBUaHHS  Ta
apceHally MeToiB, sKi (paxiBelp Iicis 3aKiHYeHHS By3y Oyae MaTH 3MOry
KBani(hiKoBaHO BUKOPHCTOBYBAaTH B MPAaKTUYHIM IisUIBHOCTI. AJle LIleé HE O3HAYaE,
0 B TpOLECI JOCH/DKEHHS TeMa He MOXE BHXOIUTH 3a MeXi OCHOBHOI
CHemiaJbHOI MUCIMILTIHA. HaBmaku, mpu BHOOpI TEeMH CTYACHT MOXE IUIAHYyBaTH

TIPOBEACHHS JOCTIKeHb MUTaHb 1 3 CYMDKHUX AWCIUILTIH. BimmoBigHicTs 00paHOl
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TeMH Tpodim0 HaBUaHHSI CTYACHTa AWKTYETbCA HaWdacTime HeOoOXiIHICTIO
BUKOPHCTaHHS OCHOBHHUX pE3YyJbTaTiB JOCTI/[UKEHHS IIpH HANHCaHHI KypCOBHX 1
TUIUTOMHUX poOOIT, 3BITY MpO MPakTHKY, Y BUCTYIIaX Ha CeMiHapax, KOH(EpEeHIisxX
TOLIO.

[Tpu BUOOPI TEMU NOCIIIPKEHHS] HEOOXITHO TAKOX ypaxyBaTH MOXJIMBOCTI il
po3poOKK Oe3mocepeHb0 y HaBYAIbHOMY 3akiani. Hacammepen, maeTscs Ha yBasi
TOW 4Yac, SKMH CTYJEHT 3MOXE BWAUIMTH Ha Po3poOKy Tiei um iHmoi Temu 3
ypaxyBaHHSM yChOI'O HaBYaJIbHOTO rporecy. OKpiM 11b0ro, NOBUHHI OYTH BpaxoBaHi
BCi MOJKJIMBOCTi PO3POOKH TEMH 3 TOYKH 30pYy BUTpAT MaTepialbHHUX 1 (iHAHCOBHX
pecypciB. JIoCBiz CBiTYHTH, IO BETHKY POJb IPH BHOOPI TEMHU CTYICHTOM Bifirpae
CTYHiHb ii BIAMOBIZHOCTI TEMAaTHYHIM CHPSAMOBAHOCTI HAyKOBO-IOCTIAHOI poOOTH
BimmoBimHOi  Kadenpu. Hampuximan, Tema  po3poONis€TBCS CTYAEHTOM IIif
KEpIiBHUIITBOM BHKJIa/lauya, HAYKOBOTO KEpIBHHKA, OT)KE BIH 3MOXE  OTpHUMAaTH
KBaTi(hiKOBaHy JOMOMOTY JIMIIE TOI, KOJM LEH BUKIAAad MPOTIrOM SIKOTOCh 4acy
BUKOHYBAaB JOCII/DKEHHS 3 LbOr0 HanmpsMKY. OKpiM IbOT0, IIpH 30iry Koja HayKOBUX
iHTepeciB kadeapu, BUKIanadya — KEpiBHUKAa HAYKOBOTO JIOCIIJDKEHHs 1 CTy/AeHTa
3HAYHO IIJIBUIYETHCS IHTEpEC IO AOCIIUKEHHS 3 OOKY CTYAEHTa, NMPHCKOPIOETHCS
IPOLIEC NPABMIILHOTO BUOOPY METO/IiB POOOTH 1 BIIPOBa/DKEHHS 11 pe3yJIbTaTiB.

Moganbia KOHKpPeTU3aUis TeMH Big0yBaeTbes1 y mpoueci ii po3podku 3a
TAKHMH eTaNamMu:

Ha erani BuGopy Temu BiJOyBaeThCsl peTeibHE O3HAHOMIICHHS CTYACHTa 3
BIJIMOBITHIMH BITYM3HSHUMHE 1 3apyODKHUMH JITEpaTypHUMH DKEpelaMH CBOEI Ta
CYMIDKHOI CIeliabHOCTEH, M0 J03BOJsiE 3’sCyBaTH aKTyalbHICTh TeMU 1 CTaH ii
HAYKOBOI PO3pPOOKH.

Ha npyromy erami cTyneHT, 3riHO 3 00paHOIO TEMOIO, CaMOCTIHHO J0OHUpae
BIJMIOBiHI JiTepaTypHi pkepena (KHHUTH, Opomrypu, crarTi), odiliiiHi JOKyMeHTH,
BiOMYI MaTepiand 3 TeMH Ta OmNpaipoBye iX. JlaHi mpo ImiTepaTypHE KEpeo

3a3BUYall 3aHOCATHCS Ha Oi0MioTeYHi KapTKh ab0 (IKCYIOThCS B IHIMKN CHOCIO.
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Otxe, ¢opMmyeTbcs crnucok abo KapTOTeKa IITEpaTypHUX JDKEeped 3 TeMH
mocimimkeHHs. KapTkum  OakaHO 3rpymyBaTd 1O  BiANOBIZHUX MUTaHb, IO
PO3TISIIAIOTECST B HAYKOBiK POOOTI.

Tperiii etan — yrouyHeHHA TemH i TpoOieMH, 3 SKOI BOHA IOB’S3aHa, Ta
CKJIaJIaHHsI 3MICTy HayKOBO-JoCHiaHOI pobotu. [Ipu ckianaHHi 3MicTy poOOTH Tepir
3a Bce HEOOXiTHO 3poOMTH OOIPYHTYBaHHS TEMH, BHU3HAYMTH 11 aKTYaJbHICTb,
HOBU3HY, NOCTaBHTH METY, PO3pOOUTH 3aBAaHHA TOIIO. MeTa NOCIHiIKeHHS — Iie Te,
0 B Haif3arajJbHINIOMY BUIJISAAlI MOTPIOHO JOCATTH B KIHIIEBOMY pe3yibTari
MIPOBEICHOTO NOCHiKeHHs. DOPMYIIOBaHHS METH 3a3BHYail MIOYMHAETHCS CIOBAMH:
«po3pobutet  MeToAWKy  (MOJenmb,  KpUTepii, = BHMOTH, OCHOBH, TOIIO)»,
«OOTPYHTYBATH...», «BHABHUTH...», «PO3KPUTU OCOOIMBOCTI...», «BHABUTH MOMIJINBOCTI
BHUKOPUCTAHHSL...» TOLIO.

YerepTuii eram — (GOpPMYIIOBaHHS TiNOTE3H, TOOTO HAyKOBOTO
nepen0dayeHHs, NPUITYLIEHHS, BUCYHYTOIO AJIS IOSCHEHHsS IEBHMX SBHIL, IIPOLECIB,
MPUYHWH, SKi 3yMOBWIIM JaHUH HAcIiIoK. ['inoTe3a € koMnacom, sikuii BU3Ha4Ya€e HarpsM
MPOBEACHHS  JocihikeHHs. [IpaBuibHO copMmylnboBaHa Timore3a mepeadadae
HEBU3HAYCHICTh PE3yJIbTATy JAOCITIDKCHHS 1 CIIPSIMOBYE IOCITITHHKA HA JOBEHCHHS
peabHOCTI ICHYBaHHS NICBHUX SIBHIII, IIPOIICCIB, B3a€MO3B’s3KiB, TOOTO MPAaBMIIEHOCTI
(icTHHHOCTI) BUCYHYTOTO MIPHITYIIICHHS.

'atuii eran. CopmynsboBaHa MeTa ¥ TimoTe3a MOCTIHKCHHS JIOTi9HO
BU3HAYAIOTh 3aBJJaHHS, SIKI MOTPIOHO BHpILIYBaTH B Mpoleci poOOTH. 3a3Bu4aii BOHH
(OPMYITIOIOTECS 3 BUKOPUCTAHHSM CITiB: BUBUMTH; BUSBUTH; pO3pOOUTH TOIIO. baxaHo,
11100 BiAMOBIZJIIO Ha ITOCTaBIICH]I 3aBAaHHs OYB 3MICT BiJIIOBIIHMX PO3/LIIB pOOOTH.

IlocTuM eTramoM € BHM3HAUEHHs METOJOJIOTIi JOCIHIIKeHHS. Y HayKOBO-
JOCIHIAHIH PpoOOTI 3aCTOCOBYIOTBCS 3araibHO(]IIOCOPCHKI, 3arajJbHO- 1 CIelialbHO-
HAYKOBI METOJU 1 MIAXOIH, 30KpeMa, METOJM CIIOCTEPEKCHHS B HOr0 Pi3HOMAaHITHUX
(dopmax, aHami3 i y3araJbHEHHS pe3yNbTaTiB poOOTH AepKaBHUX OPraHiB, YCTAaHOB,

HiI[HpI/ISMCTB, BJIACHOT'O NPAKTUYIHOT'O I[OCBi,Z[y, HayKOBI/Iﬁ CKCIICPUMCEHT TOLIO.
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CpoMuii eTam — cucTeMaTH3amis HAKOIMMYCHOTO MaTepianxy BiAIOBIAHO IO
IaHy poOOTH, NPOBEICHHS aHANi3y HAYKOBHX IMpalb, 310paHUX TOCITITHUKOM
HayKOBUX (DaKTiB, IX y3araJbHEHHS TOIIO.

Bocbmuii eran. Ha mpomy erami 3i0paHi Tpu  eKCIEpUMEHTAIbHOMY
JOCITIZDKEHH] MaTepialii 00poOIIsIOTh CTaTUCTUUHO. Ha OCHOBI OTpHMaHuX MaTepiaiiB
OpO OKpeMi SBHUINA, NI0 BUBYAIOTHCS, BU3HAYAIOTH JaHI, SKi XapaKTepH3YIOTh
JOCIIPKYBAaHUH KOMIUIEKC B ITUJIOMY. 3BEACHHS PE3YNIBTATIB JIOCTIDKEHHS HE CIij
IUTYyTaTd 3 MiJBEACHHAM IiJICYMKIB, TOOTO MiJICYMOBYBaHHSM JaHMX, HAKOMMMYCHUX
B Tpormeci gocmipkeHHS. [licms 3BemeHHS pe3yibTaTiB  TOCHIKEHHS MOXKE
3’CyBaTUCh, MO OTPHUMAaHi JaHi HEIOCTATHHO TOCTOBIpHI, BHHUKAE HEOOXiTHICTH y
JOJaTKOBOMY 30mpaHHi MatepiamiB. [IpoBOaUTBCS JOAAaTKOBA Cepisi CIIOCTEPEKEHb i
excnepuMenTiB. [Ipu npoMy TOTPiOHO MaTH Ha yBa3i, IO JONATKOBI CIIOCTEPEKECHHS
1 eKCIIEpUMEHTH IMOBUHHI IPOBOJUTHCSA B THUX )K€ YMOBax, IO W OCHOBHI. 3BecHI
pE3yNIbTATH JOCTIDKEHHS MMiUIsIraloTh BUBYCHHIO Ta aHammizy. ['0J0BHe 3aBHaHHS
aHaJIi3y OTPUMAaHMX JaHUX IIOJISITae y IX MOPIBHAHHI 31 ChOPMYIIHOBAHOIO TIITOTE3010 Ta
11 yTOUHEHHSM.

JeB'siTHii eTan — CKJIaJaHHS PO3IIHPEHOTO IIAHY HAYKOBO-IOCIIAHOI pOOOTH
BIJIIIOBI/THO /10 3MICTY HaIlpalbOBaHOTO MaTepiaiy.

HecsaTuii eran — nitepaTypHe oopMIIEHHS pe3yiabTaTiB AOCHipkeHHS. Bei
MaTepiald JOCTIDKCHHS CHCTeMAaTH3ylOTh 1 TOTYIOTh [0 Yy3arajdbHCHHS Ta
JitepaTypHoro oQopMileHHS, (OPMYJIIOIOTHCS 3arajibHi BHCHOBKH JI0 HayKOBO-

JOCIiTHOT POOOTH.

BnpoBagikeHHs] pe3yJbTaTiB AOCTIUKEHH B NPAKTHKY — II€ IIOYaTOK
3aCTOCYBaHHS Pe3yJbTaTiB IOCHIPKCHHS y pealbHUX MPAaKTHYHUX YMOBAX B OCBITI, HA
BUPOOHUIITBI TOIO [24; 3, c. 144-146].

HousaTTa HaykoBoi mpodaemu Ta ii BUAN.

VY mepeknani 3 rpenbKoi MOBH TEPMiH «IIpoOiieMa» IO3HAa4Yae MEepenIKoy,
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YTpyIHEHHS, 3a1a49y. Pa3oM i3 TaMm, mpobiiema € (HopMoro po3BUTKY HAYKOBOTO 3HAHHS.
BincyrHicTh Bu3HaHHS 1 GopMymoBaHHs MpoOieM y Mexax Tiei abo iHmOI Teopil
O3HaJae, 10 Taka Teopis i meromoioris ii MoOymoBHM mepedyBalOTh y KpPHU30BOMY
cTaHi abo0 IIKOM BHUepIany cede sIK iIHCTPYMEHT ITi3HaHHS.

Tepmin «npod1eMa» BKUBAETHCS Yy HaYLi B IeKiJIbKOX 3HAYEHHSAX !

SK HEOOXIJHICTh HOBOIO HAampsMKy Yy II€BHIil LapuHI TEOpPEeTHYHOI'O
3HaHHS;

— sk (hopMa BUpaKeHHSI HEOOXIHOCTI PO3BUTKY HayKOBOT'O Mi3HAHHS;

— sIK BUMOT'a aHaJIi3y OCHOBHUX IIOHATH 1 IPUHIUIIIB HAYKOBOI TEOPii;

— K KOHKPETHE 3aBJIaHH: TEOPETHYHOTO 1 METOHOJIOTIHHOTO XapaKTepy.

HaykoBe nociIilikeHHS] TOYMHAECTHCS 3 MOCTAHOBKH MpodJemu. «kmo
B3arajii MO)XHa TOBOPHTH PO SKUICh MOYAaTOK Hayku abo mi3HaHHs, —nucas K. [Tonmep,
— TO Mi3HAHHS MTOYMHAETHCS HE 31 COpUiiMaHb UM CIOCTEPE)KEHb, HE 13 30MpaHHSA
naHux abo (akTiB, BOHO MOYMHAETHCS 3 HpoOiiemu». s HaykoBoi mpoOiemu
XapaKTepHE YCBIJIOMJIEHHsI CYyNEpedyHOCTI MDK 3HaHHAM 1  JiiicHicTio  abo
CYIIEPEYHOCTI B CaMOMY 3HaHHI.

[IpoGnema mOBMHHA MaTH pO3B'A30K HA JaHOMY €Tall PO3BUTKY HayKH.
Buenwii 3BomuTh ii 10 pobodoro, peaapHOTO 00cATy. BiH Oeperscs nuime 10 Takux
MUTaHb, SKi MOXYTh OYTH BHPIIICHI 32 JOTOMOTOI0 B)KE iICHYIOUHX KOHIIETITyaTbHUX
Ta IHCTPYMCHTalIbHUX 3ac00iB. I[IpaBuiIbHO COpMysIbOBaHA HayKoOBa MpodiieMa
BHpa)ka€ HEOOXiJHICTh HACTYMHOTO KPOKY B Ii3HaHHI Ta BOJHOYAC MICTHUTh 3HAHHSI
crnoco0iB #oro 3ailicHenHs. [1ig KyroM 30py CTpyKTypH Ipo0JieMa € CUCTEMOIO ITUTaHb.
Bona mae acepropuyHHii (KOHCTaTyIOUYHii) acleKT, MICTUTH BIAMOBIAHI 3HAHHSA MPO
00'eKT, Ha SIKMH BOHA CHPSIMOBaHA, 1 BIacHEe NPOOJEeMaTHYHUN acIeKT, TOOTO B Hil
BUPAXEHO T€, 10 HEOOXiAHO 3'ICyBaTH CTOCOBHO LbOro o0'exrta. IluraHHA, IO
CKJIAJAIOTh POOJIEMY, TPYIYIOTBCS HABKOJIO FOJIOBHOTO, LIEHTPAIBHOTO TUTAHHS, SIKE
BUpaxae ii cyTHicTh. [neansHor0 (GopMoro po3B'si3aHHA (QyHIAMEHTAIBHOI MpobiieMU

€ mo0yzmoBa HOBOI Teopii. ToMy Bke IOCTaHOBKA Takoi MPOOJIeMH IIOBUHHA BUCTYIaTH
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AK TIeBHHUH 1poobpa3 Teopii, 11 3apomok. [Ipobiiema MoXxke MaTH CyTO TEOPETHIHUI
XapakTep, a MOXKe IOB'I3yBaTH HAYKOBE 3HAHHS 3 HPAKTHYHOIO IiSUTBHICTIO JIHO/EH.
VY nmepiioMy BUMAAKy BOHA Ma€ TEOPETHUHY IiHHICTB, y IPYTOMY — IIPAKTHUHY.

Jo HariBaXTUBIMAX QYHKIIIH TPOOIEMH HANEKHUTDH CIIOHYKAHHSI 10 MTEPerIsiay
KOHLENTYyalbHUX TPHUIYLICHb, ifeamizaniii i alOcTpakuili, sKi MOKJIaJeHi B OCHOBY
neBHoOi Teopii. ToMy MOHSATTS MPOOJIEMHU € KaTeropiero i JIOTikd, 1 MeTomoJorii, i
¢inocodii Hayku. JlociiJUKEHHS TMOHATTA «IIpoOjeMa» € HaJ3BUYaiHO Ba)KIMBUM
i3 METO/I0JIOTIYHOT TOYKH 30Dy, OCKIJIBKH IpobjeMa — Iie JpKepelo 1 BuxinHa ¢gopma
Mi3HaBaJbHOI MISUTBHOCTI 1 OJEpKaHHS HOBOTO 3HAHHS, IO PO3TOPTAETHCS 3a
CXeMo¥o «a1pobiema — rimore3za — Teopis». [Ipodrema e hopmoro dikcarrii mpoTupiads
MiX 3HAHHSM 1 HE3HAHHSAM, BOHA € «3HAHHSAM PO HE3HAHHA», TOOTO OCOOIMBUI BUI
3HaHHA, OO'€KTOM SKOTO € HE MPOCTO SKHHCh NMPEIMET, a CaMe 3HaHHS PO LeH
npeamer. Tol craH KoHmemI(i abo Teopii, 1m0 MmoTpedye mepexoay Biax cTaporo
3HaHHS O HOBOTO 3HaHHS, HA3UBAIOTh MPOOJIEMHOIO CHUTYAIII€lo.

IIpo6iemMHa cuTyamisi — 11¢ TAKMH CTaH CIpaB, KOJU HEMae HEOOXiTHOTrO
PO3B’si3aHHS MPOOJIEMHU, KOJIU HEOOXIMHO BiIMOBUTHCS BiJl BUKOPHUCTAHHS 3BUYHHX,
CTaHJAPTHUX METOMIB 1 3BEpPHYTHCSA [0 TIONIYKY HOBHUX Ii3HABAJIBHUX 3ac00iB i
npuiiomiB. IlpoGieMHa cuTyamis € TOYKOIO IIEPEXOAY BiJl yCTaJeHHX HOTJIIIB JI0
HOBHX TOIJISAIB, CTUMYJIFOE€ BUCYBaHHS HOBUX IOCIIAHUIBKHX mporpam. I[IpobiemHa
CHUTYaIlisI MO>Ke BHHHUKATH 1 Ha CTHKY JIEKITbKOX 00JacTell, HalpuKiIaj, Ha CTHKY IpaBa
1 OJIITHKY, TTpaBa 1 MOpai (€TUKHM), TpaBa 1 ekoHoMiKH To1no. [Tpobiema Mae OyTH sicHO
i TouHo cdopmynboBaHa. lle mae MOXIUBICTP BH3HAUWTH HAMPSIMOK  TIOMIYKY,
nepen0aYnTH KOJO MOMIIMBHX pilleHb. HacTo mpoOjeMu He JiekaTh Ha ITOBEPXHi.

ToMy mepmuM eTamoM y pO3BUTKY IpoOiemu € ii yCBiIOMIJIEHHs, TOOTO
YCBIZIOMJICHHSI TIPOTHPIYYs MK BIJOMMMH 1 HEBIIOMHMH CHOCOOaMH BHUPIIICHHS
TIEBHUX 3a71ad.

Hactynnuii eran nomnsrae B ii  KOHKpeTH3amii, y 3’SCyBaHHI THX JOTi9HHX

KpOKIB, SIKi HEOOXiTHO 3MICHUTH Al BUPIMICHHS MpoOiemu. [ mporo HeoOXigHO
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3pO3yMITH MiJIb, IO TEPECTiAYETECSA TPH PO3B’A3aHHI MPOOIIEMH, HEOOX1THI TSI ITHOTO
TEOPETHYHI TPUIYMICHHS Ta igeali3ailii, JOTiYHy apryMmeHTamiro. Ha mocTaHOBKY
Mpo0JIeM BITMBAIOTH Pi3HOMAaHITHI YUHHUKH: OCOOJIIMBOCTI MUCIICHHSI, TPUTAMaHHI Tilt
ernoci, TOMY CYCHIIIBCTBY, M€ (OpMyeThcs 1 (OPMYNIIOETHCS MpoOieMa; PiBeHb
JOCSITHYTHX 3HaHb MPO 00'€KTH, SIKUX CTOCYEThCS MpodiemMa; y no0pe mnepeBipeHi,
CTablIbHIA HAYKOBIH Teopii NpOOJIEMHI CHTYyallil YCBIIOMIIIOIOTBCS 1HAKINe, HDK Yy
Teopii, sika Ie TiTbKHA (OPMYETHCS.

[MonsTTss mpoGyieMH TICHO MOB'SI3aHO 3 MOHATTSAM NHUTaHHA. IlutaHHs — 1e
(opma BupakeHHs mpobiemu, 3acid ii popmymoBanHs. [Ipobmema — e abo oxpeme
MUTaHHS, a00 KOMIUIEKC B3a€MO3AICKHHX IUTaHb, LIO BHHUKAIOTH Yy MpoLeci
mi3HAaHHSA a00 TPaKTHYHOI AisTBHOCTI. Bynp-ska mpobiemMa MICTUTh TWTaHHA, aje
HE KOXXHE MHUTAaHHA € mpobiemoro. J[ns BiamoBimi Ha OaraTto MUTaHb JOCTaTHBO
HAsBHOTO 3HAHHS. BIANMOBiAP Ha MUTaHHSA, $KE MICTHTH MpobiiemMa, MOTpeOye
MIPOBEJIEHHS JTOCIIHKEHHS, TOMY 1HOIi HOTO I1Ie HA3WBalOTh TOCIiTHUIIbKAM ITUTAHHSIM.
[Muranns crae npobiemoro, KO Beae 10 (hopMyBaHHs 1pobieMHoi cutyanii. Komu
BU3HAYAIOTh MPOOJIEMY Yepe3 MUTAHHS, BKAa3ylOTh, SIK Ha iCTOTHI 03HAKH, HA BUMOT'Y ii
pO3B’si3aHHS, TOOTO BUMOTY BHOpATH i 00TpYHTYBaTH MOXKIIUBI BiIMTOBI/Ii, HA TPYIHICT
pO3B’sI3aHHS, HA BiJICYTHICTh aBTOMATHYHOI a00 3BUYHOI BIiAIOBi/i, HA HEOOXIIHICTH
3MiHCHEHHS TOMIYKOBOI MiSUTPHOCTI, HA NPAaKTUYHWUN a00 TeOpeTHYHHWH iHTepec Il
JOCIIKeHHS 1 po3B’s3aHHAL. CXOXKICTh MDK TPOOJIEMOIO 1 MUTAHHSAM BHSBISETHCS,
30KpeMa, Y OAI0HOCTI IXHBOT JIOT1YHOI CTPYKTYPH.

JloriyHa cTpyKTypa mpo0JieMH TaKo)X MICTUTh TPH €JIEMEHTH — IpeaMET,
3micT 1 obcsar. IlpemMer mpodJeMH 3amacThes Ti€0 O00NACTIO, Y SIKid BHHUKAE
npoOjeMHa CUTYyallisl (Hanpukiaa, npodjieMd B KPUMIHAIBHOMY a00 I[MBUILHOMY
3aKOHO/ABCTBI). 3MicT MPOOJEMH CKIIAaIae€ThCsd 3 CYNEPEWINBUX BUCHOBKIB MI0/0
npeaMera jgociipkeHHA. OOcsAT MpodJeMHu — [1e MHOXKMHA allbTEPHATHBHUX TiIOTE3
moao ii po3B’s3aHHA. Y CYIOOBIH TPaKTHINI, HAPHUKIAA, 3aBXKIU ITOCTAE MpodieMa

BHOOPY, M0 BUHUKAE 3 PO30IKHOCTI JYMOK i OIIIHOK OOBHHYBadeHHS i 3axucry. SK i
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Oynp-sika iHma, kimacudikamis mpodieM € 3HAYHOI0 MipOI0 YMOBHOIO. ajie 3a
CYKYITHICTIO TEePEBAKAIOYMNX PUC MOXKHA BHUILIHMTH JEKidbKa BUAIB mpoOieMm. Ileprr
3a Bce, MPOOIEeMH MOAIISAIOTHCS Ha MPAKTUYHI 1 HAYKOBi (TEOPETHYHI).

[pakTuyni npodiaeMH MalOTh €KOHOMIUHUH, COI[ambHUHA, (Qi3HIHMIA,
MOpaIbHUIM 1 T. iH. 3MICT: «Sk 3poOuTH MinHUN OeTOH?», «/le B3SATH KOIITH Ha
peai3ailifo JaHOro MPOEKTY?», «SIK PO3KPUTH NaHWi 37I04uH?Y», «K MmoOymyBaTH
JIHIIO IPAaBOBOTO 3aXHCTY?» TOIIO.

HaykoBi mpoOmemMm y CBOI0O uepry HOAUISIOTBECS HA MpPUKIAgHI 1
(yHIaMeHTallbHI, X04Ya YITKUX MeX 1 TYT Hemae. Po3B’s13aHHSA Ti€l K caMoi poOieMu
MOXKE MaTH 1 MPAaKTHYHMH, 1 CyTO Ii3HaBaJbHUN iHTepec. Y CBOIO Uepry, HayKoBi
MpoOJIeMH TIOAUISIOTECS Ha TpeIMeTHI 1 mpomenypri. Hampukian, mpobiema
BHpaKeHa MUTATHHUM pedeHHAIM «CKUTbKH 00’ €KTIB CKIIATAI0Th MHOXKHHY TUIAHET?», €
npeaMETHOR. A mpobiema <«SIkuMu 3ac00aMH  BU3HAYMTH KUTBKICTh IUIAHET?» —
npouenypHoro. Cepen mpeAMETHHX IPOOJIEM TaKoXK BHOKPEMIIIOIOTh J1Ba  BHAU:
eMIIipUYHI 1 KOHIenTyajbHi. J[0 eMImipu4yHuX mpobjeM HaiexaTh IOUIYK JaHHX,
KOHCTPYIOBaHHs  IpwiafiB  Tomo. KoHuenTyainbHi npoOiieMH TOB’si3aHl 3
IHTepOpeTaIie€l0  TaHWX, i3 (OpPMYBaHHAM TimOTe3 1 BUBEACHHSAM HACHTIJKIB.
[ponenypHi mpobIeMu MOAUIATH Ha METOMOJIOTIYHI, SIKi CTOCYIOTBHCS Oprasizarii
JOCIIKCHHS, Ta OIiHHI, IO TIOB’S3aHi 3 OLIHKOI EMIIPUYHHX JAaHWX i OTPUMaHHUX
Haciizakis [18; 3, ¢. 147-148].

IlocTanoBKa i popMyTIOBAaHHSI HAYKOBOI rinoTe3u Ta il qoka3.

VY Hay1i npo6iieMa 3yMOBJIIOE HEOOXiTHICTE (OpMyBaHHS OfHi€I a060 KITBKOX
rinotes. ['imore3a siBiisie COO0K0 OOTPYHTOBAHE MPHUITYIIICHHS CTOCOBHO MTPUPO/IH SBUIIA,
sSIKE€ CTaHOBUTH 00'eKT mpobsemu. ['inore3y OaxaHo OymyBaTH y GopMi, MaKCUMAaJIbHO
HaOIMXKEHill 3a CTPYKTYpOrO 110 Teopii, o0 A NmepeTBOpeHHs i Ha L0 OCTAHHIO
notpidHe OyJI0 TIIBKY BiAMIOBITHE OOTPYHTYBaHHS.

Snpo rinore3m ckJIazae meBHa iges.

Inero 3BU9aliHO PO3YMIFOTE K (POPMY Ii3HABATHHOTO BiTOOpaskeHHS MEBHUX
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3aKOHOMIPHHX 3B'S3KiB Ta BIHONIIEHh pEANFHOIO CBITY, CHpPSIMOBAaHY Ha HOTO
MePETBOPEHHS. laes, 110 CTaHOBUTH SAPO TillOTE3H, SBISE COOOH MPHITYIICHHS
CTOCOBHO NIPHYMH 1 BIIACTHBOCTEH MOCIHIIKYBAaHOTO SBHINA 1 € BIANOBiAMI0 Ha
LeHTpaJbHe NMUTaHHS npobiemu. Pemra cympkeHb, M0 BXOAATH O CKJIALy TilOTe3H,
CIIYTYIOTh a00 OOTpYHTYBaHHSM IIi€i iei, a00 HACiIKaMH, SKi JOT1YHO BUILTHBAIOTh
i3 Hei.

limore3a (i3 rpemn. hypothesis — migcraBa, NpuIyImIeHHS) — YMOBHE,
IMOBIpHICHE MOSICHEHHsSI NPUYMH TOTO YM IHIIOrO SIBUINA; NMPUIYHIEHHS, B SKOMY
rependavaeThCsl iICHYBaHHS SIKOTO-HEOyqh 00’€KTa UM HOTO BIACTHBOCTI, MOBEIIHKH
toio. HaykoBa rimoresa — 1ie TeopeTHYHE TBEPDKSHHS PO IepeadauyBaHHil 3B'SI30K
IBOX YU JEKITbKOX SBUII. Y TimoTe3i mependavdaeThCss HAasBHICTD NPHUYIUHHO-
HACITIKOBOTO 3B'SI3KY MiX rpyrmaMu (akriB. 3 oqHOTO OOKY, TimoTe3a — 11e IMOBipHiCHE
3HaHHA, 0 BUMara€ eMIIPUYHOrO MIATBEpPUKEHHs. 3 1HIOro OOKy, Tinmoresa
(hopmyroe HOBe 3HAHHS. TOMYy rirmoTe3a Ma€e 3aJ0BOJBHATH BUMO31 OyTH 1 TEOPETUYHO,
1 eMIIIPUYHO ICTUHHOIO.

lmore3a BHpakaeTbCcss y BUIJISAI  TIMOTETUYHOIO  TBEPIUKEHHS  —
MPUITYIICHHS, K€ MOXE OyTH SK ICTHHHHM, Tak 1 xuOHuM. Ilicnms yTodHeHHS i
MEpeBIPKU TiNOTE3H, BOHA MOXKE OTPUMATH KOHKPETHY ICTUHHICHY OLIHKY, TOOTO
BBaKaTHCs abo0 IcTMHHHMM, a00 XuOHUM 3HaHHAM. OCKIJIBKH TIiITOTE3a MICTHTH
IMOBipHICHE 3HAHHS, BOHA 3 JIOTIYHOI TOYKH 30py HE MOKe KBami(piKyBaTHCS SK iCTHHHA
a00 xuOHa 10TH, JOKM He Oyae IepeBipeHa Ha MPAKTHIN YU JIOTIYHUMH METOIIAMH.
Brnacae noriuHMM MeTogOM OOTPYHTYBaHHSA TIiMOTE3W € ii BHUBENCHHA 3 1HIINX
TMI0JIOXKEHb, ICTHHHICTD SIKMX YK€ YCTaHOBJICHA.

3 JoriyHoi TOYKHM 30py rimore3a sBIsiE COOOK YMOBHO-KATErOpHYHHIA
YMOBUBIJ 32 (OPMYIIO «SIKIIO..., TO...». [iM0oTe3a MOXE BHPAXKATHCS 1 B IHIIAX
(dopmax, npumipom, y GopMi «UHM..., THM...». ¥ TaKOMy BHUIaJIKy BUCHHH CTaBUTH Yy
MOJJIMBY 3aJIEXHICTh [Ba SBUIA (IPOIECH) i1 BCTAHOBIIOE MK HUMH KiJTBKiCHHIA

TIPUYUHHO-HACTITKOBUHA 3B'I30K: «UmM BuIe noOpoOyT HAceIeHHS, THM HIDKIHM €
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piBeHB 37M0YMHHOCTI». JIOTIYHMA MeTOn Ti3HAHHS, SIKUH TOJsIrae B IEAYKINi
BHCHOBKIB 13 TIIIOTE3 Ta iHIINX 3aCHOBKIB, iCTHHHICHE 3HAYCHHS SKHX IIIE HE 3’ ICOBAHO,
HAa3MBAETHCA TINOTETHKO-IEAYKTUBHIM. BHCHOBKHM y BiAMOBIAHOCTI MO TiMOTETHKO-
JeIYKTHBHOTO METOAY MIipKyBaHb MalOTh IMOBIPHICHHHA XapakTep. 3BHYAHHO
TIMOTETUKO-ICAYKTUBHUI METOJ[ 3aCTOCOBYIOTh JIO 3aCHOBKIB, 5IKi € TilOTE3aMH i
EMITIPUYHAMH y3arajJbHCHHSIMH, ICTHHHICTh SIKHX IIE CIif 3°scyBaTd. SIKIIO 3 HUX
3aCHOBKIB pOOJISIThCS BHCHOBKHM, IO Cylepedarh Jo0pe BimoMuM ¢Qakram 1 Bxke
OOTPYHTOBaHUM TBEPKEHHSM, TOJ, 3aCTOCOBYIOUM METOJ IPHUBEIEHHS 10 albcypay,
3100yBa€EMO CIIPOCTYBaHHS IIUX 3aCHOBKIB. TOMy OIHUM i3 KpUTEPiiB 0OIpyHTOBaHOT
rimoTesu € ii HeCYyNepewInBICTb 3 asBHAUMH AaHUMHU. ['imoTe3a Mae y3romxyBatucs i3
3aKOHAMH HAayKH, HAYKOBHMH TEOPISMH 1 KOHIICTIIiSIMH, SIKi CTOCYIOTBCS TOTO KJacy
SIBHIII, CTOCOBHO SIKOTO BHCYBA€ThCS TINOTE3A.

BaxxiuBa BUMoOra 10 oOIpYHTYBaHHsI rimore3u — i IepeBipIOBAHICTS.
limore3za Mae B NPHHIMMNI JOMYCKATH MOXJIHMBICTH CTBEPAKEHHS YU CHPOCTYBaHHS.
Konu 1i BUMOTH HE 3a/I0BOJIBHSIOTHCS, TilIOTE3y HE MOXKHA BBakKaTH €(EKTHBHOIO.
OnHuM 13 cHoco0iB  TEOPEeTHMYHOro OOIPYHTYBaHHsS TimoTe3n € I mepeBipka Ha
3aCTOCOBHICTB HE JIMIIE IO BY3bKOTO KOJIa TUX 00 €KTIB, JUIS 3 SICYBaHHS SIKMX BOHA
BHCYBA€THCS, @ W A0 OUIBII IIMPOKOIo KiAacy 00’€KTiB, sKi MiIISATaloTh BUBYCHHIO Y
BiNMOBimHIN Tamy3i Hayku. Takum miigauMm OyB 3ampononHoBanunit H. Bopowm
MIPUHIUTI JOJATKOBOCTI, SKHA CTaB ONHUM i3 (YHIAMEHTAIFHUX NPUHIMIIB HE
aume Ui TeopeTHyHol (i3uku, a i g Beiei cydacHoi Teopii misHaHHA. OCKUIbKH
TiOTEe3W BUCYBAIOTHCS Yy MPOILIEC] AOCIiIKEHb HOBHUX SBHUII, MOXKE CTAaTHUCS TaK, IO
BOHM  Cylepeyarb  ICHyIOYii  cucTeMi  HayKOBMX HOrsmiB. Y  pasi
€KCIIePUMEHTAILHOTO HIATBEPIKEHHS TaKa rimore3a pPU3BOJHUTH 10
¢yHnaMeHTaIbHOT TepeOyA0BH BiINOBIAHOI HAYKOBOI MUcCHMILIIHM. Poib rinmores y
HAayKOBOMY Ii3HaHHI HEMOJMJIMBO IIEPEOLIHUTH. [iMOTe3n — CTpMKEHb HAYKOBOI
Teopii. Y MHPOKOMY PO3YMiHHI TiloTe3a — [e 3aluTaHHd, MOOyIOBaHE 3TiITHO 3

HAayYKOBUMMH IIpaBUJIaAMU. Komm na 3ammTaHHsS OTprUMaHa IICBHA Bi,IlHOBiI[L, rirmoresa
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abo crae HEBiI'€MHOIO YaCTHHOIO HAYKOBOTO 3HAHHS, 200 BiIKHIAETHCS.

OTxe, ICHYIOTh JBa CIIOCOOM MiATBEpIPKEHHS TIMOTE3W: EMITipHYHUA 1
TEOPETHYHHUNA. Y MepIIoMy BHMNIAAKY TiloTe3a OJepXKye IMpaBo Ha iCHyBaHHA. B
JIPyroMy — BU3Ha4al0ThCA ii Micue, QyHKIII 1 poib y ciucTeMi HaykoBoro 3HaHHA. Cimif
MaTd Ha yBa3i, II0 B HAayKOBOMY Ii3HaHHI (QIKCYIOTBCSI HE TUIBKHM MiATBEpPIKEHi,
aje W BIAKMHYTI TCHsl TEPeBIPKU TiOTe3W: 3HAaHHA HETaTUBHOTO pE3yJbTaTy
BBA)KAETHCSI KOPUCHHUM JUTS TIOAAJIBIIOTO PO3BUTKY HAYKH.

[cHyrOTH ny)Ke TiCHI 3B’SI3KM MIX rinoTe3oro 1 Teopiero. Teopis 3 MeBHOTo
MOTJISIY € CHCTEMOIO KOJHMIIHIX TinoTe3. ['imoTe3wm — TOJOBHUI €JIEMEHT Teopii Ha
cranii ii QopmyBaHHs i mepeBipku. IlepeBipsrouu Teopiro MPH BUHUKHEHHI HOBUX
nmpobieM, BUCHHUI MepeBipse Hacammepen ii TimoTesu, sSKi MOXKyTh OyTn oOMekeHi B
iXHIM iCTHHHOCTI WA KyTOM 30py paHime He BimoMux QakTiB. ['imore3a BBaxaeThCs
JIOT1YHO ICTUHHOO, KOJIM BOHA BHBOJAWTHCS JEAYKTHBHO 3 Teopii. BoHa emripudHo
ICTHHHA, KOJIM BiANOBiZa€ pakTaM. AJle JIOTIYHO ICTHHHE TBEPPKEHHS MOXE OyTH B TOI
)K€ Yac EMIIPUYHO TOMMJIKOBHM. YCTaHOBIIOIOYM ICTHHHICTH TilOTe3, BYCHUH
YCTaHOBIIIOE ICTUHHICTH camoi Teopii. Jus 37iiCHEHHS YyCHIIIHOI HepeBipKH
EMITIPUYHOT ICTHHHOCTI CBOE€T TiMIOTE3U, BUCHUNA Mae, Mo-Tepine, chopMyITIOBaTH i K
MOJKHA IIpOCTillle, KOHKPETHIlIe 1 3po3yMiJiile, Mo-Ipyre, BKa3aTH HA METOJ 4YH
3acobu Takoi mepeBipku. OCKUIBKH BCi TIMOTE3HW, BUCYHYTI B MeXax IaHOI Teopii,
MIITHO B3a€MOIIOB'sI3aHi, IEPEBipKa OHI€T 3 HUX CTa€ MepeBipKOIO BCi€i TEOpii.

Kpim rinores, Teopist MICTUTh MOCTYJIATH — KOJMIIHI TillOTE3H, LIO CTalld
JOBEICHUMH. AJie 3 PO3BHTKOM II3HAHHS TPOOJIEMAaTHYHHUMH MOXYTh CTaTH i
HocTynaTu Teopii. I TOMy BOHM pa3oM 3 TrimoTre3amMHu TEX MOXKYTb OyTH IianaHi
nepeBiplii i neperssiny. B cy4acHiit HaykoBiii liTepaTypi po3pi3HIOIOTH INIIOTE3U TAKUX
BUJIIB: 3arayibHi (TeHEpaibHi, CTpaTeriyHi) i 4acTKoBi (poOodi, TAKTHYHI), OIUCOBI i
Kay3ainbHi (IPUYMHHO-HACTIKOBI), aOCTpaKkTHI 1 KOHKpETHI, KIJbKICHI 1 sIKiCHI,
CTaTUCTHYHI Tomo. HaiibiIpIn mommpeHoro KracuQikaIiiero rinore3 € ix po3moain Ha

3arambHi 1 9acTKoBi. [imoTe3n MOXXyTh OyTH ayKe 3aralbHUMH 1 a0CTPaKTHHUMH,
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AKIIO BOHU CTOCYIOTBCS aOCTpPaKTHHUX CYTHOCTEH (HampwKian, y MaTeMaTHII,
TeopetnuHii (izumi, dimocodii Tomo). YacTKOBI TIMOTE3M CTOCYIOTHCS OOMEKEHOTO
Koia sBuml. YacTKOBY, KOHKPETHY TiIIOTE3Y JIeTIIe IepeBipuTH. 3a iHIIUX PiBHUX YMOB
OB IIHHOIO A HAayKW € TiNoTe3a, M0 OXOIUTI0E OUTBII MHPOKY CYKYIHICTH
00'exTiB. OTHAK MPOMOPIIAHO PIBHIO y3aralbHEHHsI TIlTOTE3U 3pOCTA€E MPAIEMICTKICTh
JociipkeHHs.  Yum  Ouiblle  3MIHHMX — BXOAWTH y TINOTE3y, THM  Oijblie
OXOIUTIOBAaHMM HEIO0 € KOJIO SIBHI, aJleé THUM CKJJHIIINM € Ii JIOTIYHE Ta eMIIipuYHe
iATBEPAXKEHHSI.

pu ¢popmynroBanHi rimores Tpeda A0Aep:KyBATHCH TAKUX MPABUII:

1. TimoTe3u mMOBMHHI OYTH KOHIENTYaJlbHO SCHUMH, TOOTO HE MIiCTUTH
0araTo3HAYHUX 1 CyNePEWINBUX OHSATh.

2. T'inmore3sm mTOBHHHI MaTH eMITipHYHI peepeHTH, TOOTO iX MOHATTI
MalTh yKa3yBaTd Ha meBHI o0'extu. Hampukian, KOJEKTUBHMU TpPYJIOBHUil CIIip
3a3BUYail BHUCTymae pe)epeHTOM YH O3HAKOKO IOTIPIICHHS YMOB IIpAIli.

3. HaykoBi rinore3u He MOBMHHI MICTUTH MOPAJIBHHX OLIHOK YU CYIKCHB.
He Tpe0a BUKOPHCTOBYBATH TaKi CJIOBA, K «I00pe», «[IOTaHO» 1 T. iH.

4. 3aranbHa rinoresa y pasi morpedu Mae OyTH po30HUTa HAa YaCTHHH.

5. KoHa rimore3a moBHHHa MaTd CBOi IHCTPYMEHTH 1 3acoOH IepeBipKH.

Po3pobnstoun rTimoresy, Tpeba MaTh Ha yBa3li HACTYNHI HaBaskKIMBimIi
KpUTepii IPUIHATHOCTI TiMOTE3U: HEOOXITHO BIAXHUIIATH TIIOTE3H, SKi HE MOXKYTh OyTH
MEepPEBIPEeHI JOCTYIHHMH 3aco0aMu; HEOOXIAHO BHCYBaTH, a IIOTIM BIIKHIATH
aIbTEPHATHBHI TIMOTE3H, 3AUIIAI0YH OJHY MepeBipeHy. Y po3poOIii Tirmore3 iCHYIOTH
nekinpka eramiB. [lepmmii eram — BucyBaHHs rimoresu. Lle TBopumii mpouec, 1o
CIIMPAETHCSl TIEPEBAKHO HA JIOCBiJ Ta IHTYiLil0 BueHoro. Crioyatky rinore3a Moxe
3'IBUTHCS y AYXe HewiTkiid ¢opmi, Harpukian, y ¢opmi meradopu. JApyruii eram —
JOTiYHE YTOUYHEeHHs 1 uitke ¢QopmymoBanHs rinore3n. Tpertiii eram — noriuna
IepeBipKa TINOTe3W Ha Y3TOIKEHICTh 3 0e3CYMHIBHUMH TEOPETHUIHHUMH 3100yTKaMHU.

Ha mpomy erami rimoresa Moxke OyTH posraigykeHa Ha HU3KY YAacTKOBHX TillOTeE3.
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YerBepTHii eTam — eMImiprYHa TIEepeBipka TiMOTe3W Ha TMPAKTHI,  [OUIIXOM
CIIOCTEPEKEHb Ta ekcriepuMeHTiB. [I’ATHIl eTam —3amydeHHs nepeBipeHol TinoTes3n
J0 CKJIay TEOPETHYHOrO 3HAHHS Ta MPAaKTHYHOTO JIOCBIiTY.

OTxe, B mi3HAHHI MOCTIHHO BiAOyBaeThCs (GOPMYBaHHA 1 MEpeBipKa rimoTes,
[0 MalTL Ha MeETi aenani Oinblne HaOMMKEHHS 10 icTuHU. bakaHo, mo0 rinoresa
OyIa MpoOCTOr0, HE MICTHIIA 3aiiBUX MPUITYIIEHb, SIKi HE BUIUIMBAIOTH 13 HEOOXiTHOCTI
PO3B'A3aHHs TIOCTaBJIEHOI MpobieMu. JIOCHiIHUK MOBHHEH IMpParHyTH 1O IPOCTOTH,

€KOHOMHOCTI, JIOTi4HOI cTpyHKocTi [18; 3, ¢. 150-153].

9. ODOPMIIEHHA TA AIIPOBALIA PE3YJIBTATIB HAYKOBOI O
JOCIIJPKEHHA.

HaykoBuii CTUJIb MOBJICHHSI.

Cruab (Bin natuH. stilus — nanuyka aiist nucema). CTHIB JiTepaTypHOi MOBH
— 1ie pisHoBUA MOBH (i QyHKIIOHAIBHA MiACHCTEMA), III0 XaPAKTEPU3YETHCS BiIOOPOM
TaKMX 3aco0iB 13 0araToMaHITHMX MOBHHX PECypCiB, SIKi HAMJIINIIE BiJIOBIAAIOTH
3aBIaHHSIM CIUIKYBaHHS MDK JIIOJbMH B IMEBHUX ymoBax. CydacHa JiTeparypHa
YKpalHChbKa MOBAa Ma€ pO3Taly)KEHY CHUCTEMY CTHJIB, cepel SKHX: DPO3MOBHHH,
XYHOXHIH, HAayKOBHH, NyONIIMCTHYHWH, eMICTOJSIpHMH,  OQiuiiHO-AIIOBHH,
KoHpeciHuil. OCHOBHE 3aBJaHHS HAYKOBOTO CTIIIIO — TPAHUYHO SICHO 1 TOYHO JTOHECTH
0 9uTada iHQopMario. A I HalKpalldM YHHOM IOCATA€ThCS 0e3 BUKOPUCTAHHS
eMOIiHUX 3aco0iB. CTHUIIb HAYKOBUX POOIT BHU3HAYAETHCS, B KIHIIEBOMY PaxyHKY, IX
3MICTOM i HIJSIMA HAYKOBOTO MTOB1TOMIICHHS — TI0 MOKJIMBOCT1 TOYHO 1 TIOBHO TIOSICHUTH
(akTH HaBKONMWIIHBOI MIHCHOCTI, IOKa3aTH HNPUYNHHO-HACIIKOBI 3B'SI3KM MiX
SIBUIIAMH, BHUSBUTH 3aKOHOMIPHOCTI iCTOPHYHOrO PO3BHUTKY 1 T. A. HaykoBuil cTuib
XapaKTepU3yeTbCsl JIOTIYHOIO TIOCIIIOBHICTIO BHKJIALy, YHOPSIKOBAHOI CHCTEMOIO
3B'3KIB MI’K YaCTHHAMU BUCJIOBJIIOBAHHSI, IIParHEHHSIM aBTOPIB 0 TOYHOCTI, CTHCIIOCTI,

OJTHO3HAYHOCTI BHCIIOBIIIOBAHHS IPH 30€peKeHHI HACHUEHOCTI 3MiCTy.
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HaykoBuii cTW/Ib — CTHIBH JiTEpaTyHOI MOBH, SKOMY BIIACTHBHHA DS
0ocoOJIMBOCTEH, HAHBWIKIMBIIIUMH cepel SKUX € TIONepeqHe O0XyMyBaHHS
BHCJIOBJIIOBaHHS, MOHOJIOTIYHUH XapakTep, CTpOTruii BigOip MOBHHX 3ac00iB, TSDKIHHS
no HOpMoBaHOI MoBH. OCHOBHI MOBHI 3acO0M HAyKOBOTO CTIUIIO CIIPSMOBaHI Ha
iHpopMyBaHHs, Mi3HaHHS, BIUIMB. CIIOKOHBIYHA ()OpMa iCHYBaHHS HayKOBOI MOBH —
MHUCHMOBA, IO IMOSICHIOETHCS TAKHUMH 1i BH3HAYaJIbHMMM O3HAKaMH, SIK ITOHSTIHE
BiJJOOpayKeHHS JIHCHOCTI, JIOTIYHICTh BHKIany. HaykoBi TeKCTH OQOPMISIOTHCS Y
BUTJISIII OKPEMHX 3aKiHYEHHX TBOPIB, CTPYKTypa SKHX HIiANOPSJKOBaHA 3aKOHAM
KaHpY.

TakuM 4YMHOM, HAYKOBHUI CTHIIb XapaKTEePU3Y€EThCS JIOTTYHOIO TOCITOBHICTIO
BHUKIIAAy, YIIOPAOKOBAHOIO CHCTEMOIO 3B'A3KiB MK YaCTHUHAMH BHCIIOBIIIOBAHHS,
MParHeHHSM aBTOPIB IO TOYHOCTI, CTHUCIIOCTi, OJHO3HAYHOCTI TpH 30epekeHHi
HACHUYEHOCTI 3MICTy. XapaKTepHOIO PUCOI0 CTHIIIO0 HAYKOBUX POOIT € iX HaCHYeHICTh
TepMiHamu. JIeKCHKY HAyKOBOT MOBH CKJIAJIAIOTh TPYU OCHOBHI IIApH: 3aralbHOBXUBaH1
CJIOBA, 3araJIbHOHAYKOBI CJI0Ba 1 TEPMIiHH.

HaykoBuii ctiiis Mae cBoi pi3sHOBUIM (ITIACTHIII): BIaCHE HAYKOBHI, HAYKOBO-
MONYJISIPHUM, HayKOBO-JIOB1IKOBUIA, HAYKOBO-I1JTOBHIA, HAYKOBO-TEXHIYHHN
(BUPOOHMYO-TEXHIYHNH), HAYKOBO-ITyOJIIMCTHYHHUN, HABYAILHO-HAYKOBHH.

Peamizyrounice y mmuceMOBi Ta B ycHIH (opMmi CHINKyBaHHSA, Cy4acHUH
HayKOBUH CTHWIb Tependadae pi3HI BHAM TEKCTiB: MiJPYYHUK, JOBIIHUK, HayKOBa
cTarTs, MOHOTpadist, muUcCepTalis, JCKI[is, AOMOBIAb, aHOTaIllisl, pedepar, KOHCICKT,
Te3H, pe3ioMe, PereH3id, BiATyK.

HapuanbHO-HayKOBa MOBa pealli3yeThCsl B HACTYITHHX JKaHpax: IMOBiJOMIICHHS,
BIAMOBiAs (yCHA BIANOBiAb, BIAMOBIAb-aHATI3, BIANOBIIb-y3arajbHEHHS Ta iH.),
MipKyBaHHS, OSICHEHHS.

IoHATTA i BUIAM IOPUIAMYHMX TEPMiHIB.

KOpuauunuii Tepmin (Bix mar. terminus — Mexa, KOPAOH) — CJIOBO abo

CJIOBOCITONIYYEHHS, [0 BUPA)KAE TIOHSTTS 3 MPABOBOI CEpH CYCITITIBHOTO JKUTTS 1 Ma€e
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BHU3HA4YeHHS (Ae(iHIIiI0) Y FOpUANYHIN JiTepaTypi (3aKOHOIAaBUNX aKTaX, FOPHIAIHUX
CIIOBHMKAaX, HAyKOBO-TIPAaBOBUX mpaipsix). IOpuandHuii TepMiH € OIUHHMIEIO
TEPMiHOJIOTIYHOI CHCTEMH TIpaBa, 4epe3 SKY BXOAUTH [0 3araIbHOTO TEPMIHOJIOTIIHOTO
¢ormy HamioHamsHOI MOBH. [lopsinm 3 BiacHe MOPUAWYHHMH TEPMiHAMH, SKi €
y3araJbHeHUM TO3HAUEHHSM T[PaBOBOTO, Yy IOPUAMYHUX TEKCTax  IIHPOKO
BUKOPHCTOBYETBhCS HOMEHKJIATYpa — cuUcCTeMa crenudiyHuX Ha3B KOHKPETHHX
MpaBOBUX 00’€KTIB: JIep)KaBHUX 1 MDKXHapOJIHHMX OpraHiB, YCTAaHOB Ta OpraHi3amiH,
mocas, JIOKYMEHTiB, JepKaBHMX Haropoa. KoxkeH IOpuaM4HUEl  TepMiH
XapaKTePHU3YEThCS 3a  IIOXO/KCHHSAM, CEMAaHTHKOI, CHCTEMHHMH 3B’S3KaMH,
rpaMaTHYHOI0  CTPYKTYPOI, CHOCOOOM  TEpPMIHOBOPEHHA Ta  (DYHKIIHHUMEU
mapameTrpamMu. 3a IOXO/DKCHHSAM BiH Moxe Oytm abo 3amo3mueHmM. Ha ocHOBI
MOEIHAHHS HAiOHANBPHUX Ta 3aII03WYEHHX TEPMIHIB i TEPMiHOEIEMEHTIB yYTBOPEHO
3HAYHY KIJIBKICTh TEPMIHOJIOTIYHUX OAWHHUIE. OCOONMBHH THI 3alO3UYCHb —
IHTEepHAIIOHAIBHI TEPMiHU JJATHHCHKOTO 1 TPEIbKOT0 MOXOKEHHSI, K1 OyJIM 3aCBOEH1
Oararpma MoBamu. CkoriiioBaHi 3ac00aMy piHOI MOBH iHIIIOMOBHI TEPMiHH IIpaBa €
KaJbKaMH. 3a CEMaHTUKOK IOPUIUYHMN TEpMiH Moke OyTH OAHO3Ha4HUM abo
OaraTo3HauHMM. TepMiHH y MeXaX TEPMIHOCHCTEMH IpaBa BCTYNAIOTh Yy IICBHI
CHUCTEMHO-CMHCJIOBI 3B’SI3KH: POJIIO-BUJIOBI; CHHOHIMIYHI; aHTOHIMiuHi. AOCOIIOTHO
TOTOXKHI 32 3HAYCHHSAM TEPMiHU € IyOieTaMu. 3a CTPYKTYPOIO TEPMiHH MOXYTh OyTH
MPOCTHMH (CIIOBO) 200 CKIIQJICHUMH (CIIOBOCIIONYUeHHsI). TepMiHU-CIIOBA 32 JIEKCHKO-
rpaMaTHYHOI HAICKHICTIO MOMUISIIOTECA HA IMCHHHKH, MPUKMETHHUKH, i€CIIOBA,
MPUCTIBHUKA. TepMiHOJOTIYHI CIIONydeHHS MOXYTh OyTH 1BO-, TpH-, YOTHPH i
OararokomrnoHeHTHUMH. Cepesl FOPUIMYHUX TEPMIHIB 1 HOMEHKJIATypHUX Ha3B yce
OUIBIIOrO MOMIMPEHHsT HAaOyBalOTh CKOpPOYeHi (opmu — aOpeBiarypu. TeHIeHIIiO 10
JAKOHIYHOCTI TEPMIHOJIOTI peali3yloTh TaKOX TEPMIHH, YTBOPEHI MIIIXOM
cyoOcranTuBanii. OCKiJIbKH FOPHIMYHHUN CIIOBHUK NMOCTIHHO €BOJIIOLIOHYE, Y HOTO CKITai

€ CJIOBA, SIKi BUHIIUTH 3 aKTUBHOTO BXKHUTKY, T. 3B. ICTOPU3MH 1 apXxai3Mu.
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KOpuauuna Tepminogorisi — icropudHo cpopMoBaHa CYKYITHICTH TEPMiHIB,
sKa BUpaka€ CHUCTEMY IPABOBHX IOHATH 1 NMpH3HAa4YeHa 3a0e3ledyBaTd cenudivHi
moTpeOu CHiNKyBaHHS y cdepi 3aKOHOJABCTBA, IOPUAWYHOI HAYKH 1 HpakTHKH. Ll
CYKYIHICTP € CHemiaJbHHM OO0 €KTOM BHBYEHHS SK Y OPUCIPYICHMIi, Tak i
MOBO3HABCTBI 1 Jiekcukorpadii. YkpaiHChbKa IOpUAWYHA TEPMIHOJIOTISI € OJHUM 3
JABHIIIMX IJIACTIB TEPMIHOJOTIYHOI JIEKCHMKM YKpailHCbKOI MOBH, SIKHH CBOIMH
KOPEHSIMH CSATa€ TIIMOOKOT TOMTMCEMHOT CTapOBUHM — 00U 3BMYAE€BOTO TpaBa.

@DopMH HAYKOBHX NPalb.

PesyneTat HayKOBO-AOCHITHOT POOOTH OPOPMIISIIOTH Y BUTIISAII KypCcOBOi a00
JIHUIUIOMHOT poOoTH. BOHH y3aralbHIOIOTBCS TaKOXK y KaHIUIATCHKHUX 1 JOKTOPCHKHX
IUCepTalisxX, aBTopedepaTax AWCEpTAIliid, Te3ax MOMOBIACH, CTATTAX, MOHOTPadisX,
METOIMYHUX 1 MPAKTHYHUX MaTepiajiax, MiApyIHUKaX, HABYAJHHUX MOCIOHUKAX TOIIO.
Hanucanns pedepary, HaykoBOi CTaTTi, Te3 IOMOBiAI Ha KOH(EpeHIii MOBUHHO
BIJIMOBiZATH BUMOTaM J>KaHpY MyOJTiKallii, o BUCYBa€ TMEBHI BUMOTH JO JIOTIKH i
1mo0y0BH, GOPMH, CTHIIIO 1 MOBH.

HaykoBa myéuikamisi — 1e a0BeieHHs iH(pOpMAIli 0 TPOMaJIChKOCTI 3a
JOTIOMOTOK0 TIPECH, PaJiOMOBIICHHS, TeiaeOaueHHs; PO3MILICHHS B Pi3HUX BHIAHHSX
(razerax, KHUrax, Hipy4yHHKax Touo). OcobiarBe 3HaUEHHS MAOTh HAyKOBI ITyOuTiKarii,
o0 BHUNITH ApPyKoM y ¢opmi Bumadb. JlepkaBHUI cTaHZapT YKpaiHH BU3HAYAE
BUJIQaHHS SIK JIOKYMEHT, SIKMHA TpPOWIIOB peNakUiiiHO-BUIABHUYE ONPALIOBAHHS,
BUTOTOBJICHUI NIISIXOM JPYKYBaHHS, THCHEHHS a0o IHIIUM CrocoOOM, MICTHUTh
iHpopmamio, TpU3HAUeHy UISI TOUIMPEHHS 1 BIAMOBia€ BHUMOTaM AEp)KaBHUX
CTaH/apTiB, IHIIMX HOPMATHBHHUX JIOKYMEHTIB LIOAO BHJIABHUYOTO O(GOPMIICHHS i
noJIirpadiuHOro BUKOHAHHS.

HaykoBuM BBajkaeTbesi BHJAHHS  pPE3yJIbTaTiB  TEOPETHYHHX  abo
EMITIpUYHUX TOCIIKEHb, 8 TAKOXK MiJTOTOBICHUX HAYKOBIIMH JIO ITyOJTiKaIlii TaM'ITOK
KYJBTYpH, ICTOPHYHUX JOKYMEHTIB, JIITEPaTYpHHX TEKCTiB. BOHO mpusHaueHe st

(haxiBIiB BiAMOBIAHOI Taxy3i Ta HaykoBoi poboTtn. HaykoBi BHZaHHS MOXYTh OyTH
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JIBOX BHIIB: HAYKOBO-IOCIiJHI; IKepeno3HaBdi. [0 HAYKOBO-AOCTIIHUX HaJIC)KATh:
MoOHOTpadis (HaykoBa Mparls, MPUCBIYCHA MOCIIIKCHHIO OIHI€I TeMH); HAyKOBHUI
pedepar (aBTopedepar); inhopmaTuBHHI pedepar; Te3u ZOMOBIICH, a TAKOK MaTepiain
HaykoBoi KoH(epeHIii; 30ipHUKN HayKoBUX mpaib. [[xkepesio3HaBui BugaHHsA abo
HAYKOBI JIOKyMEHTaJIbH1 BUIAHHS MICTSTh IaM'sITKU KYJIbTYPH Ta ICTOPUYHI JOKYMEHTH,
[I0 MPOMIILIM TEKCTOJOTIYHE OIMpPAIlOBAHHSA, MAlOTh KOMEHTapi, BCTYIH, CTaTTi,
JIOTIOMDKHI TTOKa)K9YMKH TOLIO.

Craryc HayKoOBOrO BHJAaHHS NOTpeOye CyBOpOro JOTPHUMaHHS BHMOT
BUAaBHUYOTO odopmicHHS BuaaHHi. lle, Hacammepen, Buxigmi Bimomocti —
CYKYITHICTB TaHUX, SKi XapaKTepU3YIOTh BUJAHHS 1 MPU3HAUeH] I Horo oopMIIeHHS,
6i6miorpadiunoi 00poOkM, cTaTUCTUYHOTO OONiKYy # iH(opMyBaHHsA uymrada. lle:
BiJOMOCTI IO aBTOPIB; 3aroJIOBOK BUAAaHHS (Ha3Ba); HAA3aroJIOBHI JIaHi; IMi3aroJIOBHI
naHi; Hymepaitist; mudp 30epiranns suganus; inaeke YJK; ingexc BBK; aBropchkuit
3HaK; MakeT aHOTOBAHOI KaTaJO)KHOI KapTKH; 3HAK OXOPOHH aBTOPCHKOTO IIPaBa;
MbKHapoaHu#l ctanaaptHuil Homep [SBN. Buxiani gani BKII04aloTh: Miclie BHITYCKY
BUJIaHHS, Ha3By BHJABHUIITBA, PIK BUIycKy. Bumyckui maHi nepexbauarorh: nary
TIOZIaHHS OPUTIHATY Ha BUIAHHS; ATy MiINHCAaHHS BUIAHHS 10 ApYKY; Gopmar, BUX i
HOMeEp Manepy; rapHiTypy mprudTy OCHOBHOTO TEKCTY; CIOCIO APYKY; 0OCST BUIAHHS B
YMOBHHX APYKOBAaHUX apKyllax; OOCST BHIAHHS B OOJIIKOBO-BHIABHUYMX apKyIIax;
HOMEp 3aMOBJICHHS TONirpadidyHOTO MiAMPHUEMCTBA; HA3BY 1 IMOWITOBY anpecy
BUJIaBHULITB 1 OirpadiyHOro minprueMcTBa. BumyckHi gaHi po3MillyloTh Ha OCTaHHi
CTOpiHIII BUAAaHHS a00 Ha 3BOPOTI THUTYIBHOrO apkyma. [IeBHI TpyaHOIIi y aBTOpiB
BUHUKAIOTh MPHU BH3HAYCHHI 0OCsTy mpailb. JI0 OCHOBHUX OJHHHIIb OOYHCIICHHS
HaykoBoi iH(opMallil, MOLIMPIOBAHUX 3aCO0aMH JPYKY HaJIEKaTh: aBTOPCHKUH apKylil;
JIpYKOBaHWH apKyll; 00JiKOBO-BUIABHUYMH apKyml. HaiOIbIl B)KMBaHUM B TIPAKTHIL
€ aBTOPCHKMIl apKyII — OIUHHMIIS 00CSTYy IPYKOBaHOTO TBOPY, 110 nopisHIoe 40.000
IPYKOBAaHUX 3HAaKiB (JTiTepw, MU(PH, PO3ALIOBI 3HAKH, KOKEH IPOOLT MK CIOBaAMH

Tomo). OAWH aBTOPCHKUH apKyll JOpiBHIOE 24 CTOpPIHKaM MAaIIMHOIHMCHOTO TEKCTY,
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HaJpyKOBAHOTO Yepe3 2 iHTepBajIy Ha CTaHIapTHOMY apkymn popmaty A4. Od1ikoBo-
BHIABHHYMIT apKylI — 1Ie OAMHHI OONIKYy APYKOBAHOI'O TBOPY, LIO IOPIiBHIOE, SIK
aBTopchkmii apkym, 40 000 ngpykoBaHMX 3HaKiB mpo3oBoro Tekcry, 700 psakam
BipmoBanoro Tekcry abo 3000 cM 2 peKITaMHOTO 1TFOCTPOBAHOTO TEKCTY.

CraTTi HayKOBOTO XapakTepy IpYKYIOTbCsS IEpPEeBaXHO B 30ipHHKax abo
xypHasax. HaykoBuWii :KypHajq — >KypHal, LIO0 MICTUTBb CTaTTi Ta MaTepiaiu
JOCITIPKEHb TEOPETHYHOro abo0 NMPHKIIAJHOTO XapaKTepy 1 MpU3HAYeHUH HepeBakHO
it (haxiBUiB meBHOI raiy3i Hayku. OcoOiuBe 3Ha4YeHHS MAlOTh HAyKOBi CTAaTTi IS
3000yBaviB HAayKOBOTO CTYIEHS JOKTOpa HayK Yd KaHIMAaTa HayK (IoKTopa
¢inocodii). Monorpadis — e HaykoBa mparls, SKa MICTHTh ITOBHE a0 MOTIINONICHE
JIOCTIDKCHHSI OAHI€I MPOOJNieMH YW TEMH, IO HAIEKHUTh OJHOMY abo AEKIITBKOM
aBTOopaM. € nBa BUAM MOHOTpadiid: HaykoBi i mpakTiuHi. HaykoBa moHorpadgis — me
HAYKOBO-ZIOCIIIHUIIbKA Tpallsl, IPEeIMETOM $KOI € BHYEpIHE y3arajJbHEHHs
TEOPETUYHOTO MaTepiany 3 HayKoBOi MpodiemMu ab0 TeMH 3 KpUTHYHUM HOTO aHaTli30M,
BU3HAYCHHSIM BaroMocTi, (JOpMYJIIOBaHHSIM HOBUX HAyKOBHMX KoHUenuii. TpaauuiitHo
CKJIajacsi KOMIIO3MILIHHA CTPYKTypa HayKoBoi MoHOrpadii: TUTYJIBHHH apKyll,
aHOTAIlisI, TIepeNlik YMOBHHX ITO3HaUeHb (32 HEOOXiIHOCTI), BCTYH abo IepenMoBa,
OCHOBHAa YacTHHA, BHCHOBKM a00O HiCISIMOBa, JiTeparypa, DOTOMDKHI MOKa)KUHKH,
nomaTku, 3MicT. Ii obcar (y «kimacMdHOMY» BapianTi) Mae 6yTH He MeHIHi 5-6
IpyKoBaHUX apkymriB (Oimeime 120 cropinok ¢opmary A4, Hamucanux 14 po3mipom
wpudry uepes 1,5 inrepsain).

Jucepranis BHKOHYETbCA Y BIiONOBITHOCTI 3 BHMOTaMH JIep)KaBHUX
CTaHJAPTIB MO0 APYKY Ta OPOPMIICHHS, YOTO HE BCTAHOBIIKOETHCS It MOHOTpadii i 11
CTPYKTypu. BusiBneHHss B mnojaHiii 10 3axucty aucepTauii (HaykoBiil I0IMOBifi)
aKaJIeMiYHOT0 IUariaty € IiJCTaBOI0 sl BiMOBH Yy HPUCY/KEHHI BiANOBITHOTO
HAYKOBOTO CTyIeHs (CT. 6 1. 6).

HaykoBa cTaTTs — € OTHHAM i3 BUIIB ITyOiKaMil, B sSIKiif IOAAIOTHCS MIPOMIXKHI

abo KiHIEeBI pe3ynbTaTH, BUCBITIIOIOTHCS KOHKPETHI OKpeMi NHTaHHA 33 TEMOIO
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JOCIIKCHHS, PIKCYEThCS HAYKOBUU MPiopUTET aBTOpa. ONTHMATIBHHUN 00CAT HaAyKOBOT
crarri (0,5-0,7 aBT. apk.). Pykomumc cTarTi MOBHHEH MaTH TIOBHY Ha3By pOOOTH,
Mpi3BUINE Ta iHINIadM aBTOpa, aHOTALIIO JEKITPKOMa MOBaMH, CIIMCOK BHKOPHUCTAHOL
JiTeparypu.

Te3u nomoBixi — 1e onmy0IiKOBaHI Ha MOYATKY HAYKOBOI KOH(epeHIlil (3'131y,
CHUMIIO31yMy) MaTepialid IMOMEPEeIHbOI0 XapaKTepy, IO MICTATh BHUKJIAI OCHOBHHX
acriekTiB HaykoBoi JjomoBimi. OOcsar Te3 Moxe OyTM B Mexax 2-3 CTOpPIHKH
MAaIIMHOIIMCHOTO TEKCTY uepe3 1,5-2 inTepBai.

Pedepar — xopoTkHii BHKIAJ 3MicTy OJHOTO ab0 JNEKiNBKOX JOKYMEHTIB 3
meBHOi Temu. [Ipu iHOWBiMyanpHIH POOOTI 3 JiTepaTypor pedepar — Ie KOPOTKUH
30araueHnii 3anmc el 3 AeKinTpKkox mKepen. Yacto pedepaT roTyloTh sl TOTo, mo0
nepexaty i igei aymurtopii. OOcsar pedepary 3aleKuTh Bix 0OpaHOI TeMH, 3MICTy
JIOKYMEHTIB, X HayKOBOI IIIHHOCTi 00 MPaKTHYHOTO 3HAYCHHSI.

IndopmaTuBHUii pedpepaT MOBHICTIO PO3KPHUBAE 3MICT TEMH, MiCTUTh OCHOBHI
¢dakTHyHiI 1 TeopeTWuHi moBimoMieHHs. PosmmpeHuid abo 3BexeHui (OrJsiIOBUI,
OaraToKepeNnbHUi) pedepaT MICTUTh BIIOMOCTI PO MEBHY KiIbKICTh OMyOJIiKOBaHUX
1 HEomyOJIIKOBaHUX ITOKYMCHTIB 3 OJHI€T TEMH, 3MICT SKHX BHKIAQJCHO y BUTILAL
OJTHOPITHOTO TEKCTY.

Penen3in (Biaryk) Ha pedepar abo iHITY HAYKOBO-IOCTITHY POOOTY Mae
00'eKTHBHO OIIHIOBATH MTO3UTUBHI 1 HEraTUBHI OTO CTOPOHHU.

JlonoBiab — 11e JOKYMEHT, y SIKOMY BUKJIaJAl0ThCS TIEBHI MUTAHHSI, AAI0ThCS
BHCHOBKH, Tiporo3umii. BoHa mpu3Hadena mist ycHOTO (IyOJIi9HOTO) MPOYHTAHHS Ta
00TOBOpPEHHSI.

HayxoBa gonoBiab — 11e nmy0J1i4HO BUTOJIOIICHE TIOBIIOMIICHHS, PO3TOPHYTHI
BUKJIaJl NEBHOI HayKOBOI NMpoOJeMH (TeMH, MUTaHHs), OJHA 13 (OPM OIPUITIOJHEHHS
pe3ynbTaTiB HAyKOBOi poOOTH.

HaykoBe mocmimkeHHS MOXeE 3aBEpIIYBATHCh HAMMCAHHAM MiAPYYHHKIB 1

HaBYanbHUX TMociOHWKIB. IliZpyyHuK — HaBYambHE BHAAHHS, IO MICTHUTh
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CHCTEMaTH30BaHUI BHKJIAJ 3MICTy HaBUAIBHOI JAWCIUILTIHY, BiIIOBigae mporpami Ta
odimiifHO 3aTBEpKEHUI K Takwii BUA BunaHHsa. HapuaasHuii mociOHNK — HaBYaTEHE
BHUJAHHS, III0 YaCTKOBO UM MTOBHICTIO 3aMiHIO€ a00 JOMIOBHIOE MiIPYYHUK Ta OQImiifHO
3aTBEPAKCHE K TAKUH BHJ BUJAHHS.

MeroayKka MiATOTOBKK Ta oopMileHHsT MyOJiKaliid 10 BUIaHHS OOUPAETHCS
JOCIIIHUKOM IHIMBiIyanbHO. Y Tpoleci HamucaHHS HayKOBOi Hpali yMOBHO
BUAUIAIOTH JICKUIbKA €TariB: GOpMYBaHHS 3aJyMy 1 CKIIagaHHs MONEpPEeIHHOTO IUIaHY;
BiOip 1 miAroToBKa MarepiaiiB, TPYIyBaHHS iX; ONpalfoBaHHS pykomucy. JlocuTb
BXIMBUM B TATOTOBIII PYKOTHCY € HOro opopMIICHHS Ta JIiTepaTypHa mpaska. [licis
HaIlMCaHHS TEKCTy aBTOp INPAKTUYHO 1 NPHHIMIIOBO HOTO OLIHIOE. AHANI3YEThCS
MIPaBHIIBHICTH O()OPMIICHHS PYKOIUCY, 30KpEMa, JIiTepaTypHi [pKepesa, IIUTaTH.

Jduckycis Ta iHmi popMu HAYKOBOI0 CHIIKYBAHHS.

HoBi 3HaHHs, OTpHMaHi B NpoOIeCi BUKOHAHHsS HayKOBO-AOCIIIHOI podoOTH
MOBWHHI mpoiiTH anpoobaiiro. [IInpoko BUKOPUCTOBYIOTHCS TakKi (POPMHU BIIPOBAHKECHHS,
SK IOTOBi/i, BUCTYIH, JIEKIii Ha HayKOBUX Ta NPaKTHYHUX 3axoxax. Hapama — ne
(opMa KOJEKTUBHHX KOHTAKTIB BYCHHUX 1 (paxiBLiB OAHOTO HAYKOBOI'O CIIPSIMYyBaHHS.
KoaokBiym — 11e popMa KOIEKTHBHHX 3YCTpideH, Jie, K IIPaBHUIIO, BiTOYBA€ETHCSI 0OMIH
JYMKaM{ BYEHHX Pi3HUX HalpsiMiB, TOOTO 1ie (hopMa HEBUMYIIEHOI ANUCKYCil, aje Je €
odimiitHi momomimaui. Cummoe3diym — 1e HamiBodimiiiHa Oecima 3a 3aBYacHO
MiATOTOBICHUMH JOTOBIISIMHE, a TaKOX 3 BHUCTyHnamu ekcripomtoM. Kondepenmis —
Ha#OLIbII mommpena Gopma oOMIHY iHGOPMAILIED 33 MEBHOI TEMAaTHKO. 3'i3mm,
KOHTpecH, BHCTAaBKH, SIpMapku, ecTuBadi — € HaWOUIBII BHCOKOIO i
NPE/ICTaBHUIIBKOIO (OPMOIO  CIIJIKYBAaHHS, BOHM MAalOTh HaI[lOHaJIbHUI abo
MbKHapoaHuil xapaktep. HaykoBe chijKyBaHHsI MOB'sA3aHe 3 OOrOBOPEHHSM IMEBHUX
TEOPETHYHHX MpoOseM, 3 MOIIYKOM HaykoBoi ictiHHM. Hainommpenimmmu dhopmamu
HAYKOBOTO CIIUJIKYBaHHS € Cynepeuka (IUCKYCis, ojieMika, JUCIYT, 1e0aTH).

Cynepeuka — 3iTKHEHHS HECyMICHUX AYMOK, IiJ 9ac SKOTO KOXXHA CTOpPOHA

BIJICTOIO€ CBOIO ITPABOTY.
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Juckycis — myOigaa cynepedka, METOIO SIKOi € 3'SCyBaHHS 1 CHIBCTaBJICHHSA
piBHUX (TIPOTHIJICKHHX) TOYOK 30pY 3apajd 3HAXOKEHHS ICTHHH ab0 MPaBHIBHOTO
BUPIIICHHS CylepewnBoro nutanHs (nmpodnemu). [losiemMika - BUI CynepedKu, sIKOMy
MpUTAMaHHI TPOTHOOPCTBO CTOPiH, MPOTUCTABICHHS PI3HUX ITyMOK, i/1€H, MOTIIAIIB.
Meroto mosieMiKH € He JOCATHEHHS 3T0JH, MOIIYK 1CTHHH, a I[JIKOBUTA IepeMora Hajl
ornoHeHToM. JlMemyT — myOnivyHa cymepedka 3 NPHBOAY  BaXIIMBOI HAyKOBOI 4M
CYCHiJIbHOI MpoOJyieMu, MO BiAOYBA€THCS 13 3alydeHHSIM LIMPOKOro Koyia (haxiBIiB.
Jebatn — cynepeuka (0OMiH JyMKamy) 3 HIPUBOAY MEBHUX TEOPETUYHUX IIOJIOKEHb,
hacedashst TOIIIO. HaiinemokpaTraHimmmy, HaANTOJNICPaHTHIIINMH,
HallapryMeHTOBAHIIINMH BHIAMH CYNEpPEUKH € IUCKYCisd, TuciyT, aedatu. JlocuTsb
JUCKOM(OPTHUM BUAOM CYIIEPEUKH € MOJIEMiKa.

CropaBXHSI Ky/IbTypa HAyKOBOTO CIIUIKyBaHHSA HO€IHYE BMIiHHS NPaBHJIBHO,
JIOT1YHO MHUCIIUTH, YHUKATH HEKOPEKTHHUX MPUHOMIB, TAKTOBHY BepOalibHy IOBE/IHKY,
IHTENEeKTyalbHy YECHICTh, IUISIXETHICTh, CMUIUBICTh, KPUTUYHICTD 1 CAMOKPUTHYHICTb,

yBary J1o iHIIOi TOYKH 30Dy, 34aTHICTh IPUUHATH 11, SIKIIIO BOHA BUSIBUTHCS ICTUHHOIO.

10. MATICTEPCHKA PObBOTA AK KBAJIIDIKALIUHE
JOCIIPKEHHAL

HaykoBo-nocmiiHa MisUTbHICTh CTYICHTIB € OJHHUM i3 HAlBOKIMBIIINX 3aCO01B
MiABUINEHHS SKOCTI MIATOTOBKH (axiBIiB 3 BHIIOK OCBiTOI0. CTyIeHTH TMicis
3aKiHYEeHHsI HABYaHHS 3/]aTHI CAaMOCTIHHO 1 TBOPYO BHPILIYBaTH HAYKOBI i NMPaKTUYHI
3apraHHs. Pe3ynmpTath HayKOBO-ZOCHITHOI poOOTH BiqOOpa)karoThCs B HOBUX Kypcax,
JIeKLIAX 1 NMPaKTUYHUX (CeMiHapchKuX) 3aHATTAX. CTYAEHTH HE JHMIIE OTPUMYIOThH
HAMHOBINIY HAYKOBY I1H(OPMAIliIO BiJ BHKJIAa4yiB Ha JCKIIHHUX 1 CeMIHAPCHKUX
3aHATTAX, Ja0OpaTOpHUX poOoTax i BUPOOHMYMX IPAaKTHUKaX, a W Oe3rmocepeaHbo
3MIHCHIOIOTh HAyKOBiI Jocmi/pkeHHs. llimecnpsMoBaHe BHKOHAHHS  HAayKOBHX

JOCIIIKEHb y TYPTKaxX CTYAEHTCHKOTO HAyKOBOT'O TOBapHCTBA, ACMipPaHTIB Ta MOJIOANX
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VUeHHX Yy 3aKjani BHUIIOI ocBiTH crpuse (opMyBaHHIO BCeOIYHO pPO3BHHEHOI
0co0HCTOCTI (PaxiBIIsA, HAYKOBIIA.

Oprani3zoBye HayKOBY poOOTy CTyIACHTIB BHITyCKOBa mpodimroroua kademapa,
gka € 0a30BUM METOOMYHUM IIEHTPOM 3 HAyKoBOi poOoTu 3i crymeHTamu. [l
KEpiBHUIITBA HAYKOBHMH JIOCIIIPKEHHSIMH BOHA ITPU3HAYAE HAYKOBUX KEPIBHUKIB.

HaykoBo-mocigHa QisiibHICTh CTYACHTIB BKIIIOYA€E B ce0¢ 1Ba B3a€EMOIIOB's13aH1
HamnpsMU: HABYAHHS CTYJCHTIB €JIEMCHTaM JTOCIITHUIBKOI JIsSUTEHOCTI, OpraHi3amii ta
METOJIMKY HAYKOBOi TBOPYOCTI; HAYKOBI TOCIIPKCHHS, IO 3A1HCHIOIOTH CTYACHTH i
KEepiBHUITBOM TpodecopiB 1 JOIEHTIB 3a 3aradbHOKadeapaibHOI0, 3arajbHO-
(baKkynbTETCHKOIO YH  BY3IBCBKOIO HayKOBOKW mpoOiemor. HaykoBo-mocmigna
IiSTBHICTh CTYICHTIB BHUIOTO HABYAJIBHOTO 3aKNIAAy 3MIHCHIOETHCA 32 OCHOBHUMH
HampsMaMH: HayKOBO-IOCHiTHA po0OTa, IO € CKJIAJOBOI0 HABYAILHOTO MPOIECY i
000B's13K0Ba ISl BCIX CTYACHTIB (HamucaHHs pedepariB, MIATOTOBKA 0 CEMIHAPCHKUX
3aHATh, MIATOTOBKA 1 3aXUCT KYPCOBUX, AWIUIOMHHX pOOIT, BUKOHAHHS 3aBlIaHb
JOCIIITHUIIBKOTO XapakTepy B IepioJ] MPaKTHKH TOIIO); HAayKOBO-AOCTiIHa pobora
CTYJICHTIB 1032 HaBYAJBHMM IHpolecoM (y4acTb Yy HayKOBHX TI'ypTKax, BUKOHaHHI
TOCIPO3pPaxXyHKOBUX HAyKOBHX pOOIT y Mekax TBOpPYOi cmiBmpami Kademp,
(axynbTeTiB); podOoTa B CTYIEHTCHKHX iH(OpPMaIifHO-aHAIITHYHUX, IOPUIMYHUX
KOHCYNBTAIlisIX TOUIO; HATIMCAaHHS Te3 HAYKOBHX JIOTIOBiACH, yOIiKaIliii Tomo.

JumnoMHa po6oTa — 1ie KBamiikamiiiHe HaBYaIHHO-HAYKOBE ITOCIIIKCHHS
CTYJIICHTa, SIKe BUKOHYEThCS Ha 3aBEpILAIILHOMY €Talli HABYaHHS CTY/ACHTa Y BHIIOMY
3aimagi ocBith. MaricTtepebka podora (mami — MP) — me takox kBamidikariifae
HaBYAJIbHO-HAYKOBE JOCIIKEHHS CTY/AEHTa, SIKE BUKOHYETHCS Ha 3aBEpIIAILHOMY
eTari HaB4YaHHs CTYJISHTa Y BUIIIOMY 3aKJaJii ocBiTH. Maricrepchka poboTa IoKInKaHa
3aCBIIYMTH BIANOBIIHUI piBeHb (DaXOBOI MiITOTOBKH CTYAEHTA, BUSIBUTH HOTO BMiHHS
3aCTOCOBYBaTH HAaOYTi 3HAHHS JUIS PO3B’s3aHHS KOHKPETHUX HAYKOBHX 1 MPAKTUYHHUX

3aBaaHb. Bukonanas MP mae Oyt cripAMOBaHNM HE CTUIBKH Ha BUPILICHHS CKIAIHUX
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HAayKOBHUX TMpOOJIEeM, CKIIBKM Ha 3acBiIUCHHA 3JaTHOCTI aBTOpa CaMOCTIHHO
3[iCHIOBATH HAyKOBHH ITOIIYK, KOPUCTYBATHUCSI METOJI0JIOTIEI0 HAYKOBOTO ITi3HAHHSI.
Hanmcanus MP Bximoyae Taki OCHOBHI eramu: BHOIp TeMH poOOTH; Mimdip
JoKepen Ta iXx oOpoOKa; CKIIaaHHS Ta 3aTBEpKEHHS IUIaHy poOOTH; HANHMCaHHS i
oopmnennss MP. Temu, HaykoBi KepiBHUKH Ta KOHCYJIBTaHTH (B pa3l HEOOXiAHOCTI)
MP 3aTBep/KyIOThCSI HaKa30M pekTopa. 3aransHuil oocsir MP noBuHeH cknanatu 90-
100 cTOpiHOK APYKOBAHOTO TEKCTY. Jl0 3aragpbHOr0 00cAry poOOTH HE BXOIITH EPEITiK
iHpopManiiHux Jokepen 1 goxatku. OdQopmileHHS Maricrepcbkoi poOOTH Mae
BIJNIOBIaTH 3arajlbHAM BHUMOTaM, II0 BHCYBAIOTHCS 10 HAayKOBHUX POOIT 3TigHO 3
nepxxaBauM crangaptom JACTY 3008-95 «lokymeHTamis. 3BiTH y cdepu HayKu Ta
texHika. CTpykTypa i nmpasmia opopmieHH». HaykoBuii KepiBHUK TOBHHEH BHUSBUTH
MTOMIJIKHM T HETOYHOCTI, III0 CTOCYIOTHCS 3MICTy OTIPAIlbOBAHOT'O MaTepiaiy, BKa3aTH B
YOMY BOHHM TOJISITAIOTh | BU3HAYUTH LIUIAXU IX YCyHEHHs. Ha BUKOHaHy MaricTtepcbKy
po0OOTY HAYKOBHI KEPIBHUK CKIIAJA€ BIJITYK, a PEIIEH3EHT — pereH3ito. KoxeH cryaeHt
Ma€e TPOMTH NONepeqHid 3aXUCT pe3yibTaTiB JOCHikeHHsS Ha kadeapi. Meroro
nonepenHboro 3axucty MP € excrieptHa owiHka ¢axiBisimMu kadeapu piBHSI FOTOBHOCTI
poOOTH BIAIIOBIIHO 1O 3aTBEpMKEHUX KpuTepiiB. [lo 3axucry nomyckatotbes MP, mo
BIANOBIAIOTE BHMOraM /O 3MICTy Ta odopmieHHs. [padik 3axucry MP
3aTBEPIKYETHCS HAKA30M I10 YHIBEpCHUTETY i JOBOAWUTHCS HE Mi3HIIIE HiXK 32 MICAIb 10
BumyckoBoi kadenpu Ta wreHiB JEK. MP 3axumatore mnepen epikaBHOO
eK3aMeHalliiHO KoMiciero Ha 11 Bigkputomy 3aciganHi. Ha 3axucti MP crynment
MOBHHEH TIPOJEMOHCTPYBAaTH TIMOOKI 3HAaHHS 3MiCTy BCix po3ainie MP, BMiHHA
BIANOBIIATH Ha 3allUTaHHS WICHIB KOMICii, IPyHTOBHE 3HAHHS OCHOBHUX KaTeropiu,

BUKOpHCTaHUX Y MP, OCHOBHMX TeH/ICHIII} SIBUIIA, 110 B Hiif PO3IIISIHYTO.
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PO3ALJT 11
AJIBTEPHATHUBHE BUPIIIEHHS CIIOPIB
Beryn
1. IcropruHHii pO3BUTOK CHCTEMH aTbTEPHATUBHOTO BUPIIIEHHS CIIOPIB.
2. IToHATTS Ta OCOOIMBOCTI Meiallil sIK pi3HOBHIY aIbTEPHATHBHOTO CIIOCO0Y

BHpIIICHHS CITOPIB.
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3. puHIWM Memiarii.

4. Meniatop.

5. Ilpouenypa memiartii. PesymbraT nporeaypu memiarii.
6. bisHec-meiaris.

BucnHoBku

Jliteparypa

BCTVII

AJBTepHATUBHE BHPIMICHHS CIIOPIB - 1€ IMUPOKUI TEPMiH, IO OMUCYE Pi3Hi
METOJIM BUPIIICHHS CIIOPIB 32 JIOTIOMOTI'OI0 MUPHHUX 3ac00iB, sIKi HE BKIIFOYAIOTH CYIOB1
HPOLEYPH.

i MeTomn MOXYTh BKIFOYAaTH MeJiallio, KoH(pEepeHIii, apOiTpax, eKCIepTHi
OLIIHKH Ta 1HII TPOLECH, SIKi J03BOJISIIOTh CTOPOHAM 3HAMTH KOMIIPOMIC Ta BUPIIINTH
crip 6e3 HeoOXiAHOCTI CYyA0OBHX MPOIEAYD.

[lepeBaru BUKOPUCTaHHS albTEPHATHBHOIO BHPILICHHS CIIOPIB BKIIOYAIOTh
OLUIBII IIBHJIKE T4 MEHII BUTPATHE BUPILLICHHS CIIOPIB, 3HU)KEHHS CTPECy Ta KOHQIIIKTY
MK CTOpPOHaMH, OiNBII BEIUKY y4acTh CTOpPIiH y TIPOILECI BHPINICHHS CIOPY Ta
30epeKCHHS B3a€EMOBITHOCUH MiX HAMHU.

AJbTepHATUBHE BUPIMIEHHS CHOPIB € eEeKTHBHUM IHCTPYMEHTOM y 0aratbox
BUJAX CIIOPIiB, BKIIIOYAOYM KOMEpIIiiHiI, CiMelHi, poOodi Ta iHIm, i MOXe OyTH
BUKOPHCTAHE SIK JOJATKOBHIA a00 albTEPHATUBHUIA CIIOCIO BUPILICHHS CIIOPY MOPs 13
CYIOBUM IIPOILIECOM.

[lepeBaru poOJsATH anbTEpPHATHBHE BUPILICHHS CIIOPIB BAXJIMBUM IS
IOPHUCTIB, SIKI MPaIOr0Th Y cepi mpaBa Ta BUPILIEHHS CIOPIB. BiKpUTICTh OPUCTIB /10
BUKOPHCTaHHS QJIbTEPHATHBHUX CIHOCOOIB MOXKE JONOMOITH 3a0e3NeuuTH OuIbII
e(eKTUBHE Ta CIpaBeJIMBE BUPIIIECHHS CIIOPIiB, IO BiAIOBIIa€ TOTpedaM CyCIiIbCTBa.

Koncnekt nexniil npu3HadeHui 11 3000yBaviB BUIIOL IOPUIAMIHOI OCBITH Ta

MICTHUTh TEMH, MO CTOCYHOTbCA HaBYaJIbHO1 Z[I/ICL[I/IHJ'IiHI/I ((AJIBTepHaTI/IBHOFO
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BHPIIICHHS CIIOPiBY.

VY KOHCHEKTi JEKIii BUKIaJeHO MOOIpKy cTaTeil IIF0Y0oro 3aKOHOIABCTBA,
30kpema 3akoH Ykpainum «lIpo mermiamiro», a TakoX ¢yHIaMEHTaIbHI IPaBOBI
KOHCTPYKIIii, K1 JIOTIYHO CTPYKTYPOBAHO BiAIOBITHO MO T€M HaBYAIHHOI JUCIHILUTIHA
«ANBTEpHATHBHOTO BUPIIIEHHS CIIOPIBY.

B 0OCHOBY KOHCHEKTY JICKIIH IMOKJIAIACHO Jil0Ye 3aKOHOAABCTBO YKpaiHu,
30kpeMa 3akoH Ykpainm «[Ipo wmemdiamito», a TaKOX MiJPYYHUKH YKPaiHCHKHX
HayKOBIIB, 30kpemMa: Meniauis y npodeciiiHiil TisUIbHOCTI IOpHCTa : MiJPYYHHK / aBT.
Kom.: T. binuk, P. I'aBpuimtok, 1. Topoaucekwii [1a iH.] ; 3a pex. H. Kpecroscrkoi, JI.

Pomananse. Oneca : Exoitoris, 2019. 456 c.

1. ICTOPUYHHH PO3BUTOK CHCTEMHU AJIBTEPHATUBHOI O
BUPIIIEHHA CIIOPIB

3 METOI Kpamoro po3yMiHHS yMOB BHHHUKHEHHs Ta iCHYBaHHS MOTpeO
MOLIYKIB aJbTEPHATUBHOTO BUPILICHHS CHOPIB HEOOX1THO MPOBECTH PETPOCIICKTUBHUH
aHaJi3.

IcropryHMi pO3BUTOK CHCTEMH albTepHATHBHOTO BHpimeHHs cropiB (ABC)
BiJJoOparkae Ipoliec €BOJIIOLII CyCHiIbCTBA B Pi3HI icropuuHi nepioam. Llei mporuec
BiToOpaXkaeThCs B 3MiHI MiAXOMIB IO BHpIMIEHHSI KOH(QIIKTIB Ta CHOpPIB, a TaKOX y
BH3HAYCHHI poui mpaBocynas Ta Micus ABC y mpaBoBiit cuctemi.

Hanpuknan, icTopist CyZI0BUX CUCTEM PI3HUX KpalH CBITY IOKa3ye, 10 1HOJI Ha
CYZIOBi TIpo1iecH 0yJI0 HaKJIaIeHO 3a00pOHY a00 BCTaHOBICHO OOMEXEHHS, 1[0 TIPUBEIIO
JO PO3BUTKY AJIbTCPHATHBHUX METOMIB BHPILICHHS CIOpiB. B Heskux KynbTypax
BIpWJIH, LII0 BUPILIEHHS CIIOPIB MUPHHUM LUIIXOM € OUIbII €DEeKTHBHUM Ta T'yMaHHHUM, a
TaKOX CHpHsI€ 30epeKeHHI0 I'POMaJICHKOI TapMOHIT Ta MOPSIIKY.

IcTopruHuMit aHai3 TaKOXK MOXKE JJOIOMOTTH PO3YMITH, SIKi METOM BUPIIICHHS
CIIOPIiB TPAIIOIOTh Kpallle B Pi3HUX KOHTEKCTaX, SKi HEMOJIKM BHSABISUINCH B Pi3HUX

cHcTeMax Ta SIK IX MOKHa Oyno O TOKPAIINTH.
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OTxe, iICTOpUYHAN PO3BUTOK CHCTEMH aIbTEPHATUBHOTO BUPIMICHHS CIIOPIB €
BaXJTUBUM U PO3YMIHHS 11 CYTHOCTI, €PEKTHBHOCTI Ta PO3BUTKY B MaliOyTHHOMY.

1.1 Tpaouyitini cnocobu e6pe2ynt08anHs KOHPAIKMIE ) 000epAHCABHUX
CRIIbHOMAx

ANbTepHATHBH BHpIIICHHS MPaBOBUX KOH(IIIKTIB BigoMi 31aBHa. Y
COL[IAJIbHUX TPyNax MepBICHOTO CyCHiJbCcTBa (POAOBiil Tpomaji, mieMeHi) 000B’sI30K
MHPOTBOPYOi 1 CynoBOi Biagy, HaliMOBIpHIIIe, BUKOHYBaB HaWOUIbII IIaHOBAHUH
MpEeJCTaBHUK poay abo pana crapiiimue. CxiamHime 0yino BperyaroBaTH KOHMIIKTH
MDK pOJOBHMH rpoManamu. Ta pojioBa rpomMana, sika 3a3Haia oOpa3m abo 30HTKy
(yOuBCTBO, 3amOisSTHHS TUTIECHUX YIIKOIKEHb, KpalikKKa), MCTIIacs. Taka Bimmuiata
MOTJIa TIPU3BECTH OO BHHHWKHEHHS MK POJOBHMH TpOMaJaMH cepii akTiB MOMCTH,
YHACIIiIOK 9OT0 BOPOT'YI04i CTOPOHM MOTJIN 3HHUIINUTH O/THA OAHY IO OCTAaHHBOI JIFOIMHH,
a Bce IUIeM’st MOTJIO OyTH OCJIabJICHUM 1 BUSIBUTHCS JIETKOIO 3M00MYYI0 B pyKax
30BHIIIHBOTO Bopora. JIJis MpUIMHEHHsS BOEHHUX i MK POJOBHUMH TPOMagaMH B
rieMeHi Oynia BiJIOBigHA BIIAJHA IHCTAHIE — HapoaHe 3i0paHHsA. BoHO crpusiio
HeperoBopam Ipo NPUMUPEHHS BOPOTYIOUNX CTOPIH, aJKe IeM st He 0YI10 3a11iKaBIeHO
y BTpaTi cBOiX 0oe3maTHUX wieHiB. CaMe 3 TaKMX MEPeroBOpiB MPO MPUMHUPEHHS, 10
MaJId MiCIle B POJOBOMY CYCILIBCTBI, 3r0ZIOM 1 BHHHKJIO HNPUMHpPHE mpaBo. Cxoxi
MPUMHUpPHI TIPOLEAYpH MOTENep ICHYIOTh Yy NesSKWX HapomiB. Tak, MOCepeaHHIIBKI
/MemianifiHi (YHKIIT BUKOHYIOTh MPAMHUPHI KOMICIi B iHT'YIIiB, KOMicii IpaBocynas y
KopiHHUX HaponiB Kananmu, kpuc (TpamuuidiHuii cyn) y pomiB Tomio. Choroji
MeJIaTOPCTBO TIEPEKUBAE OOy BiIPOIKEHHS y Tipchkux Hapoais Kaskasy [1, 62-63].

TakuM 4rHOM, Y JOACPKaBHUX CIUILHOTAX, TAKUX K IUIEMCHA, €THIUHI TPYIIH,
peniriiini oOIIMHM Ta iHINI, TPAAMLIHHO ICHYBaJM BJIACHI CIIOCOOM BPETYIIOBaHHS
KOH(JIIKTIB, sIKi OYJIM BIIMIHHUMH BiJl CyIOBHX ITPOLECIB, SIKi M 3HAEMO CHOTOIHI.

OnHUM 3 TpagULiHHKUX CIIOCOOIB BpEryIIOBaHHS KOH(]IIKTIB B I0JEpP)KaBHUX
CHiIbHOTaX OynHM Hapaid, sSKi BimOyBalMcs 3a y4acTi WiICeHIB cHiTbHOTH. Ha mmx

HapaJax BUPINIYBAIMCS MMUTAHHSA, SIKI CTOCYBAJUCS IiSUTBHOCTI TpymH a00 KOHQIIKTIB
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Mix ii amenamu. Ilim gac Hapagw BaXJIWBY pPOJIb BifirpaBaidl Tpaiuiii Ta 3BHYal
CIUJILHOTH, AIKi BU3HAYAJIM NPaBHJIa MOBEAIHKY Ta MPOLEAYPH IPUHHSTTS PillIeHb.

OCHOBHI TpaaWIiiHI CcITOCOOM BPETYITIOBaHHA KOH(IIKTIB B JOAEPKaBHUX
CMIJIBHOTaX BKITIOYAIOTh!

1. [Mpumupenns. Lle cnoci® BupimeHHS KOHQIIIKTY, 33 SIKUM CTOPOHU
JOMOBJISIIOTBCS TIPO Te, 11100 3a0yTH Mpo CBOI paHillHi PO301KHOCTI Ta MPOJOBKUTH
B3a€EMOBIIHOCHHM Yy Mupi. YacTo meil crmocidO BUKOPHCTOBYETHCS JUI BHPILICHHS
HEMOPO3yMiHb MK POANYAMH, APY3IMH Ta CYCiIaMHU.

2. Iopama crapmmx. lle cmoci0 BupimeHHS KOHQUIKTY, 3a SKAM
CTOPOHHM 3BEPTAIOTHCS A0 CTAapUIMX 4WICHIB CHUIBHOTH Ui OTPHMAaHHS NOpaj Ta
PeKOMEeHaIlii 010 BUPIMICHHS KOHQIIKTY.

3. [pupomne npaso. e migxoanTs 10 BUpiIeHHS KOH(IIKTIB HA OCHOBI
3BMYAiB Ta TpaauLii crinbHOTH. e miaxin 0a3yeTbes Ha TOMY, IO IPUPOAA Ta JIOJH
MMOBHHHI JXUTH B TapMOHIi, a KOH(IIKTH MOXYTh OyTH BHPpIIIEHI 3a IOIOMOTOO
BUKOPHCTAaHHS TPAAMLIHHUX PUTYaJliB, IEPEMOHIH Ta 0OpsIIiB.

TpanumiiiHi criocoOu BperyioBaHHS KOHQJIIIKTIB B J0AEPKABHUX CIIIBHOTaX
€ BKJINBOIO CKIIQJIOBOIO KYJIBTYpH Ta iCTOpIi pi3HUX HAPOJIIB.

1.2. Anvmepnamueni cnocodbu epecynto8aHHs KOHQLIKMIE 3a 4dacie
aHMUYHOCMI

B antnumiii ['pemii apiOHI cropw BHpINIyBasuCS CyJOM ITOCEPEIHUKIB-
nieteriB. BoHHM 00HMpanuch 3 CYMIIHHHX 1 HaWPO3YMHIIIMX TPOMAISH IOJICY IS
BHpIIIEHHS IPUBATHUX MO30BIB 32 JOOPOBITEHOIO 3T0/I0I0 CTOPIH, SIK IPABMIIO, y CKIIAMI
Tpbox oci0. [liereTn 3a3Buyail Hamaraiaucs HPUMHUPUTH CTOPOHHU 1 3aKIHYMTH CIIPaBY
NOJI000BHO, ajie SKIIO 11e He BJaBaIoCs, TO, BUCIyXaBIIU CKapry i BUIIPaBIaHHs 000X
CTOPIiH, BUPINIYBaJIH CIIPABY MO COBICTI, i CTOPOHU MaJIA 0€33aCTEPEIKHO TOTPUMATHCH
uporo pimenns [ 1, 63-64]. @yHkuii mocepeaHuKa/MeAiaTOpa MiX TpoMaJITHAMH MOJTiCY
Ta y)KO3EMIIIMI BUKOHYBAJIM TaK 3BaHI POKCeHN [2;48].

Y CrapomaBEbomMy Pumi, moumnatoun 3 [urect FOctuHuiaHa, 3’sBHIOCS
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3aKOHOJIaBYE 3aKPIIUICHHS TMOJIOKEHHS IOCEPEIHUKIB, SKi IMECHYBAIHUCS TO-PI3HOMY:
internuncius, medium, intercessor, interpolator, conciliator, interlocutor, interpres i,
HapermTi, mediator. Kitacuane puMchKe MpaBO Majl0o PO3BHHYTHH IHCTUTYT MHPOBOL
yronn — transactio, 3a IOTIOMOTOIO SIKOTO CTOPOHH KOH(IIKTY HUISXOM B3a€EMHHX
MOCTYIOK BPEry/IIOBaid a00 3amobiraid Cropy 3 MPHBOAY HAasBHOCTI ab0 TOYHOIO
3MICTY B3a€MHHUX ITpaB 1 000B’s13kiB [1, 64].

1.3. Anvmepuamueni  cnocobu  eupiuieHHs:  KOHQ@IIKmMI@ 000U
cepeonbosiuYsl

3a m00u paHHBOTO cepeqHBOBIYYS B €BpPOIl, B YMOBaX PO3BANy iHCTUTYTIB
PUMCBKOI iMITepCHKOT BIa Iy TIOCEPEAHUIITBO Ta Meiallisl BUPIMICHHS KOHQIIKTIB CTaJH,
M0 CyTi, OCHOBHUMH croco0amu BupimeHHs KoHumikTiB. [lepeximamii Bin Pumy mo
CepeIHbOBIUYS TEPiON HABiTh HAa3WBAIOTH NO0OK Meriamii. B ymoBax pyliHyBaHHS
IHCTUTYLIMHMX MEXaHI3MIB MpPaBOCYJJisi pPOJIb IOCEPENHUKA Y BpPEryJIOBaHHI
KOH(UTIKTIB B3sla Ha cebe IepkBa. Bona 3acHyBana mepioaud mepemup’st (HeOuIss Ta
OCHOBHI peiriiiHi cBATA), B3sUIa MijJ 3aXUCT OKpeMi KaTeropii Jojel (KIpuKH, AiTw,
XBOpI, a 3rOIOM YCiX, XTO HE MaB IpaBa Ha 30pO0) Ta OKpeMi MICIsI (XpaMu, IIMTUTAITI
Ta TPUTYIKW TpH HUX). OIHOYAcCHO IepKBa BiJHOBHMJIA Ta B3sUla I CBOIO OIIIKY
MpaKkTUKy Mexiarii. CHMBOJIIYHOIO (iryporo B IbOMY IUIAHI CTaB BiIIOMHUK Mukosa 3
@110, YJOBHUKOBA MEJiamisi sIKOTO BPATYBaJIa HOTO CIIIBIPOMAISH BiJ TPOMAaIsSHCHKOL
BiliHU, a KpaiHy — Bix po3nany. PesymeraTom meniarii ctanma Ctancbka KoOHBeHIIis 1481
p., AIKa BpEry/IroBajia CIipHi MUTAHHS 100 NMPUHHATTS 10 KOH(peaepallii HOBUX YICHIB
Ta BigHOCMH MK HuMH. Tak, Icmamaceka «Cara mpo Hesame» posmoBimae mpo
nocepeHuKa XbsUITi, SKOMY YAAI0CS IPUMUPHUTH CTOPOHHU 10 KUIBKOX CIIpaBax BiJpaszy
(yOuBCTBO, MOpaAHEHHs, MOAPYKHA 3pama, mopybka icy). Ilpuuomy icimaHaChKi
MIOCEepeTHUKH, Ha BIZIMiHY BiJl CBOIX aHTHYHUX ITOTIEPEAHUKIB, yKe Opaju 1marty 3a cBoi
nocinyru [1, 65].

VY mpaBi cepenHbOBIUHOI AHTIIII, B aHTIIO-CAKCOHCHKUHN HOTO Tepion, B 060X

TOpsIIKAX BHPIMICHHS CIOPIB — CYJOBOMY Ta apOIiTpa)kKHOMY — CTOPOHH OyIn
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VIIOBHOBAYKEHI CITOYATKy BPETYJIIOBATH CBiff CIip 3a JOIMOMOTOI0 MEHiaTopiB (HUMH
HEpIJIKO CTaBaJIM CYAMi) i yKIIacTH NOJTI000BHY yroay (amicable agreement) [3; 38].

EnemeHTH mNpUMHpEHHS, IOCEpENHUNTBA 1 BIIHOBHOTO MPaBOCYAIS
MIPOCTEXKYIOThCSA B YKpaiHi i3 yaciB KuiBcekoi Pyci. CBoiM modaTkoM BOHH Maji
HeKapajbHi CYCIUIbHI 3acO0M BIUIMBY Ha MpPABOMOPYIIHHMKA, IO MEperuriTaiucs 3i
JOXPHUCTHSIHCHKUMH 3BHYAsMH, PEIIrIHHUMH HOPMaMy Ta HOJITHYHUMH MPAKTHKAMH,
SKI 3HAXOJAWJIM TIPOSIB Yy KOMIIEHCAIil HaHECEHOi IPaBONOPYIIHUKOM IIKOJH,
mpoueaypax MoOpaTUMCTBA, XPECHOTO LITyBaHHS, SKHMH 3aBEpUIyBajiocs 1
3aKpITUTIOBANIOCS YKIIAJICHHS IIPUMHPHOI yroau [1, 66].

[ammii npukian, y 1299 poky y beperoBoMy deTBepo OpartiB yKiIaau yroay mpo
MIPUMHPEHHS 3 JBOMA CHHaMH ToMHM 3a MOcepeAHUITBOM [ pUropiss — ypsiiHUKA KHSA35
Pyci Jlea Ta yoTnpbhox micueBux cyaniB. Ock ii Tekct: «Mu, ['puropiit, rpa¢ 3 bepera,
ypsimHuK KHsi3st Pyci JleBa, Ta werBepo cynuiB Bix TyremHboi 3Hati. [logaemo s
maM’sITHOTO 3amlucy, 10 Ha BOCBMHM JIeHb [micis cBara] OnaxxeHHoro ['eopris-
My4YeHHKa, 0COOUCTO 3’SIBUBIIKNCEH TEpel HaMu, AyieBHO 370poBi CodpoH, ConomoH,
Crenan Ta ixHiil Opat 3o0Bapm, 3 ogHoro 6oky, ta Jlagucnas i Jlond, cuan Tomu — 3
JPYToro, 3a JOOPOBIIFHUM Oa)kaHHSIM 1 3TOJI0I0 000X CTOpIiH, IPU MOCEPEAHUIITBI HAC
Ta IHIIMX YEeCHUX JIOJeH AIWNIIM 10 TaKOro MHUPHOTO €JHAHHS B YCIX CYJOBHX
MPOIIECcax, SKi AOCI MK HUMH TOYaThCS UM BiTOYBarOThCA. Y 3B’S3KY 3 IIUM YCi CIIPaBH,
SKi MDK HUMH BeAyTbCS, BiAmalMHA CKAaCyBaHHA 1 3poOWiH Tak, moO 1me Oyio
3aBEPILCHO, B YOMY 1 30008’ s13asmcst. SIKIo O XTOCh 13 HUX HaMaraBcsi IOHOBUTH 3rajlaHi
CYyIIEpedKH, B AKUX BOHH JIHIUK 10 mpuMupeHHs, ado Jlagucnas i [lony, fioro Opar, 4u
XTOCh 13 poauuiB, abo CodpoH i foro Opatu, TO mepen [3asBOIO] MOYATKOM CIIOPY
NOBUHEH CIUIaTUTH cTo Mapok. [lano y Jlynper-Hani, Ha 3rajianuii BocbMUii JIeHb, POKY
Boxoro 1299y [4; 128-129].

111 paBoBi JpKepena cepeAHboBIvYs, 30kpeMa, [lepmuii JIuToBCchbkuit cTaTyT
(1529 p.) yka3aB Ha psI BHIIQJKIB, B SKHX OCYIOBa IMPHUMHpPHA Iporexypa Oyma

0008B’s13k0B010; pyrwit JIutoBchKuii cTaryT (1566 p.) BU3HAYNB MOKIIMBICTH BUPIIIUTH



138
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

CHip 3a JIOIIOMOTOI0 TIOCepeAHUKIB (TI0II000BHOTO cyny); Tperiit JINTOBCHKMIA CTaTyT
(1588 p.) CBOEIO YEpPror OCTATOYHO 3aKPIlMB Ta PO3IIUPHUB KUTBKICTh MeaiabenbHUX
cnpaB. I[HCTHTYT MOMOOOBHOTO CyJOYHMHCTBA OXOIUTIOBAaB KOJIO CIPaB, B SKHX
JIOITYCKaJIOCh TPUMHPEHHS, KOJIO CYO’€KTiB NPUMHPEHHS, CTaaii NPUMHPEHHS,
oopMIICHHS MPUMHUPHOI YroaW, TapaHTii ii 3aKOHHOCTI Ta TapaHTii BHKOHAHHS.
O1iHIOKYY 3 MO3UIIH MaTepiabHOTO IpaBa KOH(IIIKTH, sIKI MOTJIM 3aJ1ar0JpKyBaTHCh
YKJIQIEHHSIM YTOJIH TIPO IPUMHUPEHHS, 6a91MO, 10 HEP1IKO BOHU MO€IHYBAJIN IUBLIBHI
(HanpuKian, HEBUKOHAHHS JIOTOBOPIB) Ta KPHUMIHAJIBHI 3a CBOIM XapaKkTepom
MPOCTYNKHU cTopiH [5; 71-78]. Hampuxian, [lepmmii cTtatyT nepenbadaB MOXKIIUBICTh
MIPUMHPEHHS Y TAKAX KPUMIHATBHUX CIIPaBax, SIK 3TBANTYBAaHHA (CTATTS 6 po3xiny 7) Ta
po30iit (ctarts 21 posnimy 7) [6; 254, 258.].

JIutoBcrkuit craryr 1588 p. (posmimm IV, XI)53 mepenbauaB, mo cymose
MPOBAJKEHHS, PO3II0YaTe 32 3asBOIO 3alliKaBJICHOI CTOPOHH, MOTJIO OYTH MPUITMHEHE Ha
Oynp-sKil cTajii mpormecy NUIAX BiAMOBH BijJ TO30BY Ta YKJIaIE€HHS MHPOBOi yroJiu.
Apruxyn 60 gerBeproro po3aiiny Tperboro craryry MaB Ha3By «[lomo0oBHHI Cym»:
«YcTaByeMO Te¥k, KOJIU CyAJli NOITI000BHI KOMY 32 KOMIIPOMICOM KOMY CTSTHEHHSI SIKE
CyJI0BE TIOCTAHOBHIIH 1 JIICTH 3 TUM PIIICHHSIM CIIUTBEHO 000M CTOpPOHAM ITi/I ICYaTKaMH
CBOIMHM J1aJIi, a TOW OM 3TiJHO 3 PIlIEHHSIM CYAy IX TOrO JOTPUMYBATHCh 1 T€ BUMHUTH
HE XOTiB; TOZi JJUCT Ma€ OyTH MOKIAJCHAN ITepe]] CYAOM 3€MCBKUM, 1 CyIsL, OTJITHYBIIH
TOM JINCT, Ma€ HOTO 3aJIMIITUTH YNHHIM i BUMaraTi BUKOHAHHS PilIeHHS [IIOITF000BHOTO
cyay]. A xonu O Cyx MONOOOBHMN He AIHIIOB 3ronu [y CIIpaBi]; Takuil Cyl MaroTh
MTO3BAaTH HABPS/I 3¢MCHKHH 1 TaM OCTaTOYHO CO01 ITpaBOCYAs foxoauTm» [6; 135, 274.].

[Mpukiagom 1momoOOBHOrO CyJy 3a MPaBOM TOTO 4Yacy € HH3Ka CIpaB KH3S
Annpis KypOcbkoro, sikuii caM HEpiAKO MOPYIIyBaB MeXIi CYCIJHIX BOJIOJIHb W
OJTHOYACHO TO3MBABCSI Yepe3 TaKi HOPYIIEHHS JI0 CBOIX cycifiB-mMarHariB. OqHa 3 yro,
SKOIO0 3aBepIuwiacs OaraTopidHa BOpoXkHeua 3 cycizamu, Oyna ykiaaeHa y ciuni 1571
p. Kus3p KypOcrkuii 3 omHOoTro 60Ky, Opatn Ctanicnas Ta Kaciep MartieBcbki 3 iHIIIOTO,

3a MOCCPCAHULITBOM KIIBKOX HpCZ[CTaBHI/IKiB MOJBCHKOI Ta JINTOBCHKOI 3HATI YKI1aJIn
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yromy TMpo ToAajiblle MHPHE BOJIOAIHHS CBOIMH 3eMJIIMH Ta MaeTKamu, Oe3 uBap i
kpuBa. CTOpOHM HIIUTM HA B3a€MHI NOCTYNKH: MalieBChbKi 3000B’SI3yBaIUCH CIIATUTH
kes3i0 1500 30mmoTHX, a TOI HATOMICTh 3000B’S13yBaBCA MPUIIMHUATH yCi TO30BH IIPOTH
Hux [7; 105-106].

Oco06iuBe MicIie B iCTOpii MPUMUPHOTO CY0YMHCTRA MOCIa€ KO3aIbKE MPaBo.
AKTH CyIOBUX KO3aI[bKHX CIIPAaB BKa3yIOTh Ha BU3HAHHSI 3aIIOPOXKIISIMH IIPaBa J0rOBOPY
MK ToBapumamu. ToOTO CTOPOHHM KPHMIHAJIBHOTO M IMBIIBHOTO KOH(IIIKTY MOTJIH
3aBEPLINTH CYAOBY CIIPABY LIISIXOM IPUMUPEHHS 1 YKJIaJIeHHS BiAMIOBITHOTO JIOTOBOPY
npo me. [HCTUTYT MpUMHpPEHHS Ta JOTOBOPY MiXK CTOpOHaMH OYyB MOLIMPEHHH Y
BUIIaJKaX 3aBJaHHS TUICCHUX YIIKOMKECHb, MAalHOBHX 3JI0YMHAX. [IpUMHpEHHS He
TITBKH JOMYCKAIOCh, a  320X09YyBaJIOCh IIPEICTABHIKAMH KO3allbKOI CYyZIOBOT CHCTEMH.
[MamankoBi cymni, KypiHHHIA OTaMaH Ta Cy[, KONIOBUI OTaMaH SIK OCTaHHS iHCTaHIIisA
HAMarajuchb MPUMHPUTH KOH(QIIKTYIOUI CTOPOHH, (DaKTHYHO BHKOHYIOUH pPOJIb
MeniaTopiB. be3miacraBHa BiqMoBa OAHIET 31 CTOPiH B MPUMHUPEHHS MOTJIa TPU3BECTH
JI0 3aCTOCYBaHHSI TOKAapaHHS 1010 «HermokipHoroy» [8; 151-155.]

Bapro BimMmiTuTH 3acTOoCyBaHHS MeZialil Uil BUPIMIEHHS MIDKXHapOIHHUX
criopiB. 30KpeMa, BeHeuidchbkuid nurmomar AnbBize KoHTapiHi Ta manchkuil HyHIH
®abio Kimpki 3irpanu poib TOCEPEIHHKIB MK BOPOTYIOUMMH YYaCHUKaMH
Tpunouarupiunoi BiiHU (1618—-1648). OOnmBa oTpuMany BiANOBITHI HACTAHOBU Bif
CBOIX YpAiB, B AKX yIepIe OyII0 BUKIIAJACHO IpaBmuia pOOOTH MeIiaTopiB, 30KpeMa:

* 30epiraT HeynepeIKeHe CTaBIICHHs 10 CTOPiH abK He BTPATUTH AOBIpY;

* YHUKATH BiJl HaJaHHS IPOIO3UIIH CTOPOHAM IIOA0 MOKIMBHUX PillICHb;

* TOTPUMYBATUCh KOH(DINEHIIIHOCTI BUCIIOBIIEHOT CTOPOHOO iH(OpMalii;

* HEe TIOTOJKYBATHUCS Ha POJIb apOiTpa;

* IOJIATH MEPEIIKOIH 3 TEPIIHHIM Ta IPOOAWINBICTIO.

L1i mepi cywyacHi MeaiaTopy 3acTOCYBalId y CBOil poOOTI Taki METOIH SIK:
TUIUTOMATHYHI TIEPEMOBHHH «B YOTHPH OKa», TOOTO IBOCTOPOHHI 3yCTpidi CTOPIH

KOH(QITIKTY 32 y4acTiO MeZiaTopa; «I0BHUKOBA Meiallis», KOJIH MEIiaTop CIIIKYEThCS
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3 OJIHI€I0 31 CTOpiH Memiarmii [9; 34].

1.4. Anvmepunamueni cnocobu eupiuienus kougrikmie y Hoeuti ma
Hogimuiii uac

Jlesxi acmiekTH ambTepHATHBHOTO BPETYIIOBaHHS KOH(IIKTIB MICTHIINCH B
ABCTPIHCHKOMY 3aKOHOJABCTBI, SIKE MIsJI0 HA 3aXiTHOYKPATHCHKHX 3eMJISIX. 30KpeMma,
3akon «lIpo kommereHIio cymay» 1852 p. mepembauaB, 110 y BUIAAKY BUYHHCHHS
3JI0YMHIB, 32 sIKi Iepeadayanoch MoKapaHHs J0 I1'SITH POKiB M030aBJIEHHS BOJI, «MYXi
JIOBIp’si», MO0 BUKOHYBAIXA ()YHKIIIFO MHPOBOTO CYIJi, Oyiu 3000B’s3aHi BXXHBATH
3ax0[liB 10 IpUMHUPEHHS cTopiH [10; 34].

ATBTEpHATHUBHU CyIy CTaIH OCOOJNHMBO aKTyalbHUMU 3a OO iHAyCTpiaizarii
Kpain €Bponu Ta AMepuku. [lepmr 3a Bce 17151 BperytOBaHHS TPYJOBHX CIIOPIB yXKe Ha
moyatky XX CTONITTS CTBOPIOBAJIUCH PI3HOTO POy TMPHMHPHI Ta Y3TOMKYBalbHI
KOMicii, TpeTeHChbKl Ta iHII aJbTepHATUBHI cyay iHCTUTYyLii. CydacCHUM NPUKIAIOM
Tomy € AKT ipo apOiTpax y CIIIA, 1988 p. (3a IKuM TpymOBi CIIOPH MaJTd BUPIIITYBaTUCS
HIJSIXOM 3BEpHEHHS 10 TPEThOI CTOPOHH).

Bucrynatoun 1906 p. Ha 1wopiuHiii 3ycTpiui AMepuKaHCHKOI acoriiamii
aJIBOKATIB, cIaBeTHHH npaBHUK Pocko [layHa Haronocue Ha HEOOXIAHOCTI 3MEHILCHHS
3aJeKHOCTI BiJ TpamuumiiHUX cymoBux mnpoueciB. Lls kondepeHuis posmnouana
PO3pOO0IIeHHS aNbTepHATHBHUX METOMIB BHpIMIeHHs cropiB. 70 pokiB mo Tomy, 1976
poky koH(epeHmis Ha dects P. [layHma cTBOpmiIa MONITHYHY IUIATGOPMY pPyXY
anpTepHaTuBHOro BupimieHHs cnopiB (ABC) y CIHA Ta iHmmx kpaiHax CcCBiTy.
Jomoinau Ha mii koH(epenuii — npopecop . Canmep 3amponoHyBaB KOHIICIIIIIO
«cyny 3 Oaratbma aepuMay». Ha nymky Canpgepa, cyn € yHiBepcajbHUM, aje 4acTo
Hee(DeKTMBHUM CHOCOOOM BupilleHHS KOH(MIKTIB. [IpoTe B ymoBax BiACYTHOCTI
IBTEPHATHBH JIIOJM 3MYIIEH] 3BepTaTHcs a0 cyny. @. CaHzuep 3anponoHyBaB 3MiHUTH
ICHyIoUy CHCTEMY BHpIIICHHS CIIOpiB TakKMM YHHOM, [I00 BOHa MAaKCHMAaJbHO
BiJIIOBiJajla iHTEepecaM YYacHHKIB CIOpY. 3aMiCTh «OIHHUX IBepeil», MO BEAyTh IO

BiJTHOBJICHHS CIIPABEUINBOCTI Uepe3 CyA0BHi nporiec, CaHiep 3apornoHyBaB CTBOPUTH
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«KiNTbKa IBepeil» — aJbTepHATHBU CYAOBOMY IIPOIECY, 30KpeMa, i JOCTYH 0 Meiarlii.
Menianisi, Ha HOro DyMKy, Majla CTaTH OIHIEIO 3 TOCIYT, L0 HAJAIOTHCS CYJOM SIK
YCTaHOBOIO TI0 BpETyIIOBaHHIO cropiB. Ha ocHOBiI koHImemmii «0e3miui nBepei» B
aMEepUKaHCHKHUX CyIax OyJIo CTBOPEHO CIyXOH IS MOTepeTHROr0 aHaJli3y CIopy, SIKi,
JOCITIIUBIIK CIIPaBy, JaBajid CTOPOHAM PEKOMEHAIli 100 HaWKpairoi B IXHBOMY
BUIIAJIKY IPOLIEAYPH, a TaKoX 1H(GOpMyBallk IpO BIANOBIZAHI OpraHizaiiita nopsaoK
3BepHEHHsA a0 ixHiX mociyr. IloyaTok OypXJMBOIO IOIIMPEHHS aIbTEpHATHBHUX
npouenyp y cynosiid cuctemi CIIA noB’s3ytoTh i3 npuiHATTIM Y 1990 p. AkTa mpo
pedopmy nmBinsHOro cymoumHcTBa (Civil Justice Reform Act). Bin mepenbaduan
CTBOPEHHS B KOXHOMY (enepanbHOMY CYZOBOMY  OKpy3i  CHeHiabHHX
pexoMeHpamifaux ~ koMiteTiB  (Advisory Committees) 1momo  po3poOneHHsS
3aXOJIIBIIOB’I3aHUX 3 allbTEPHATHBHUM BHpIMIeHHAM criopiB. Y 2002 p. y CIIIA 6ymo
npuiHATO MoaenbHui AKT MPO Memiallifo, BiAMOBIAHO 0 SKOTO Y BCiX 0€3 BUHATKY
mTarax OyJlo 3amo4YaTKOBaHO MPOTpPaMH CYAOBOI Memiamii, siKi mepeabadanu minui
Habip Mozesel, BiJy ToOpOBIIBHOI 0 CTPOTo 0OOB’I3KOBOI.

3 KiHI[SI MEUHYJIOTO CTOJIITTS Meaianis 1 i npouenypu ABC nodann akTHBHO
ToIMpIoBaTics B ycboMy cBiTi. Kpaiam mnpenenentHoro mpasa (Kananma, Benmka
Bpuranis, Ascrpanis i HoBa 3enanist) HIBHIKO BKIIOUYMINCH 10 LIHOTO PYXY 1 CTBOPHIIH
y cebe inctutytn ABC, noni6Hi icuyrounm B CIIIA [1, 73-74].

VY €spomni miorepoMm pyxy ABC crana Bemmka Bpuranis, Xoda BoHa HABMHCHO
He minwia rmusixoMm CIIA. A|riii BiAMOBHIIKCS Bij 000B’I3KOBOI CyI0BOT Meiarii Ta
BiJl TPHUIHATTS CIEI[iaIbHOTO 3aKOHOAABCTBA IPO MEIiallifo, BiJJaBIIM IepeBary
PUHKOBMM MexaHi3mMaM. 3a miarpumku KoHdeneparii OpuTaHChKoi MPOMHUCIOBOCTI,
NPOMUCIIOBUX MIJIPUEMCTB 1 MPOBiMHUX topuauyHux ¢ipm Benwukoi Bpuranii Oyno
3acHoBaHo rpyny ABC B Bpucroni (ADR Group) i Llentp edexTrBHOro BUpIIICHHS
criopiB y Jlonnoni (CEDR). Briouenns incrutyry Menianii B [IpaBnna nuBiisHOTO
mporiecy 1999 p. mociyxmito KaraiizaTopoM po3BuTKy Mmemiamii. J{o kiamsg 2009 poky B

ciucky Pamm 1mBinpHOI Memiamii — opraHy caMOBpSAYBaHHS —OpHTAaHCHKHX
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MemiatopiB — Oymo 6im3pko 50 opraHizaiii, o HagarOTh mocayry Mmemiarnii Ta ABC.
CynoBa Mmenianisi € 100pOBUIBHOIO: 32 HAIBHOCTI NMEBHUX (aKTOPIB CyA PEKOMEHAYE
CTOpOHaM 3BEpHYTHUCS A0 Meaiarii abo inmoi popmu ABC, ane npu oMy He Mae rpasa
HaB’sI3yBaTH MeIiallifo CTOPOHaM CymoBoro posrisiay [11; 8-21].

3amoyaTkyBaHHs Ta PO3BUTOK mexianii B Himewuwni Oyno iHinidoBaHo, Ha
BIAMIHY BiJl IHIIMX KpaiH, COLIOJOraMH, KPHMIHOJIOTaMH Ta OKPEMHUMH CYIISIMH H
COLlIaTbHUMU TIpaI[iBHUKaMH. TpUBaNMil Yac HIMEIBKI MeNiaTOpH TpaimoBaiu 0e3
npodiJbHOrO0  3aKOHOJABYOTO  aKTa, OPIEHTYIOYMCh Ha HOPMH  Tally3€BOrO
3aKOHO/ABCTBA, SKi HAZaBAIM MOXIHBICT CIPHATH TPUMHPEHHIO CTOpIH YH
YKJIQIEHHIO YTOAU MK CTOPOHAMH CHOPY B IIUBIJIBHOMY HPOILECI.

Y mumai 2012 p. mHabpaB uymHHOCTI 3akoH Himewumnm «IIpo miaTpuMky
Memiarii Ta iHIUX TPOoIeayp M03acCyIOBOTO BPETyIIOBAaHHS KOHQIIKTIBY, IPHHHATHHA
Ha BUKOHaHH: J{upexTnBn €Bporneiicbkoro mapiaamenty «lIpo neski acnektu Memiaiii
B IMBIJIBHUX 1 KOMEpLiiHUX cripaBax» Big 21 tpasus 2008 poky Ne 2008/52 / €C. Cepa
BUPIIIyBaHUX cHOPiB y HiMeuunHi € IMPOKOIO BKIIIOYAE: KOPIIOPATHBHI CIIOPH, TPYIOBi
KOH(JIIKTH, CIMEiHI Ta CIaJKOBI CIIOpH, MEAIallil0 M >KEPTBOIO Ta KPUBIHUKOM,
CIOpH MIOJ0 OYMiBHUIITBA, OAHKPYTCTBA, CTPaXyBaHHS, IHTEICKTYaIbHOI BIIACHOCTI,
OXOpOHH 3710pPOB’sl, aAMIHICTPATHBHI BiTHOCHHH, OXOPOHY HoBKius [12; 12-14.]

1.5. Anvmepnamueni cnocobu supiuients cnopis  cyuacHin Ykpaiui

Y 1994 poui «onenpkuit [lcuxomoriunuit LlerTp» 00’emHaB 3ycwiuisa 3
aMepHUKaHCHhKOIO HeypsiioBoro opraHizauieo «Search for Common Ground» 3 meroro
CTBOPDHUTH TEpmIMA B YKpaiHi HeHTp Mexiamii. YHacIigoK Takoi iHiIiaTuBH Oyio
BIIKPUTO BICIM LIEHTPIB Meiamii 1Mo BCi YKpaiHi 3a MIATPUMKH HHU3KH IPAHTIB BiJ
USAID (arenrctBo ypsiny CIIA, sike BiamoBizae 3a TyMaHITapHy JOIOMOTY
aMEpHUKaHCHKOTO HAapojay IHIIMM KpaiHam), (GoHIy «CBpasis» Ta IHIIMX JIOHOPIB.
Meniaropu omgHOro 3 Hakicrapimux neHTpiB (Omechka oOmacHa Tpyma Memiarii,
ctBOpeHa 1994 poky) mpoBenu MeAiallito MepIIoi CiipaBy, HAIIPaBIEHOI 3 CyAy, e 1997

poxy [13]
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Hactymae mocsarHeHHS CTOCYBaJOCh TPYINOBHX crmopiB. I3 meroro
BPETYNIOBaHHA TPYHAOBUX KOHQIIKTIB 1998 poky ypsa YkpaiHm 3a HiATPUMKH
¢inancoBanoro USAID mpoekTy cTBOPHB HOBE ypsAAOBe areHTCTBO — HarioHansHy
cy)k0y TocepemHUITBa 1 NPUMHUpPEHHsS, 1o Oyna miAa3BiTHa ymmre IIpe3umeHTOBi
VYkpaiHu Ta yrnoBHOBa)KEHA CIIPUSTH BPETYITIOBAHHIO KOJEKTUBHUX TPYIOBHX CIODIB
[14].

Hanpukiani 90-x pokiB IisutbHICTB 11010 Mefianii nepemictuiack 1o Kuesa.
2002 poky B Kuesi 0yno 3apeecTpoBaHo YKpalHCHKHIA [IEHTP MTOPO3yMIHHS, IKUH [TOYaB
IiSUTBHICTR Yy cdepl Memiamii B KpUMIHATBHHUX CIpaBaX, BiIHOBHOTO MPaBOCYIIS,
PO3BUTKY TpOMaJI Ta Mefiamii B mkoiax [15].

VYxpaiHCBhKHI IIEHTP MMOPO3yMiHHS CTBOPHUB BIIACHY MEPEXY 3 15 yKpalHCEKHX
TPOMAaJChKUX OpraHi3amiid Ta OyB peopranizoBaHuii B [HCTUTYT MHpY i HOPO3YMiHHS B
2012 poui [16].

2006 poxy MixHaponna ¢inancoBa kopropamis ['pymu CsiToBoro banky
(M®K) npoBena onutyBanHs cepen 1200  ykpaiHCBKMX  KOMIaHid, —sKe
NPOJIEMOHCTPYBAJIO MEBHY NpuiHATHICTH npoekTiB M®K 3 menianii B Ykpaini [17].
OpnHUM i3 pe3ynbTaTiB peasizamnii JOCTiUKEHHS CTAJI0 BIAKPUTTS YKPaiHCHKOTO LIEHTPY
Memianii npu KueBo-MorwistHCEKii 0i3Hec-tukoi [ 18].

3a ocraHHi pokm B YKpaiHi Oyllo 3apeecTpoBaHO psI OpraHizamii, sKi
BIZIITPYIOTH BOXJIMBY POJIb Y KOHTEKCTI OMYJSIpU3aIiii B YKpaidi Memiarii.

Y 2014 porui 0yio 3apeecTpOBaHO JBa BAXJIMBI IPOMAICHKHX 00’ €IHAHH:
I'pomanceka cminka «Ykpainceka akageMmis wmemianii» (YAM) T1a rpomazichka
opranizaitis «HarioHansHa acomiaiis meaiaropis Ykpaian» (HAMY).

[MpocBiTHHIIBKA JisUTBHICTH YKpaiHChbKOI akazemii meniaiii 3miHCHIOETBCS B
ycix obnacTsx YKpaiHu Ta, epul 3a Bce, OpieHTOBaHA Ha MPABHUKIB, VIS IKUX ITOCTIHHO
MIPOBOAATHLCS PI3HOMaHITHI 1H(OpMaIliifHi 3aX0au 3 mUTaHb Mepianii. [Ipotsarom n’stu
pokiB mpencraBHHKamMu YAM Oyno opraHi3oBaHo Ta mpoBeneHO Omm3pko 200

PI3HOMAaHITHUX TPOCBITHHUIIBKUX 3aXOJiB JJIS CYAIB, aIBOKATIB, FOPUCTIB, MEAiaTOPIB,
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CTYACHTIB, INKOJNAPiB, TPOMAJsH, NPEACTABHUKIB JIepKaBHUX OpraHiB, OpraHiB
MICIICBOT'O CaMOBPSIYBaHHS, MIAMPUEMCTB Ta opraHizamiii. HaiiOimpm MacmTabHUM
3axonoM YAM e mopiuHnii BceykpaiHChKuil (opym «Memiamis i mpaBoy», SKuit
MPOBOIUTHCA B YepBHi B M. Opeci.

VYkpaiHcbka akazeMis Meaiallii TaKoXk BiJIoMa THUM, 1[0 CIPHUSIIA BIAKPUTTIO Ta
31iliCHIOE 3a0e31eYeHHsl NisUIbHOCTI MeprX B YKpaiHi kabiHeTiB Meiallii, BIAKpUTHUX
y OyIiBJISIX Cy/IiB Ta Ha 0a3i cHCTeMHU 0E30IUIATHOI IMPABOBOT IOTIOMOTH.

I'pomanceka opranizamis «HamioHansHa acouiamis MeaiaTopiB YKpaiHH»
00’emHye MeIiaTopiB Ta OMIKYeThCS 3a0e3MeUeHHSIM SKOCTI MeiamiiHUX MOCITyT
[IJISIXOM 3aIpOBa/UKEHHS CTaHJapTiB HABYAHHS Ta PAKTUKU MEiaTOPiB, yHOPMYBaHHS
ix mismpHOCTI Tomo. Ha manuit wac, HAMY Bxe po3pobiieno Koxeke etnku memiatopa
ta CraHmapTu HaBYaHHS 0a30BUM HaBWYKaM MeniaTopa. Hespaxarounm Ha Te, IO i
cTaHiapTi € 000B’si3koBUMHU e 1yt wieHiB HAMY, nenani Oinblie opranizauiii Ta
MeiaTopiB JOOPOBUILHO NPHUETHYIOTHCS 10 HUX IIJISAXOM IiIMUCAHHS BiJNOBITHUX
nexnapanid. HAMY Hazae BCUIIKY METOAWYHY 1 KOHCYJIBTaTHBHY JIONIOMOTY IHIIMM
oprasizauisM, 110 3aiiMarOTbCs PO3BUTKOM Meniauii Ta Beae peecTp MeniaropiB Ha
CBOEMY CaMTi.

Haii6inpir nmoTyxHUMH OpraHizaiisiMu, cTBopeHnMH B niepiox 2015-2019 pik
€ I'pomanceka opranizamis «JIpBIBCBKHI HEHTp Memialii», sKa MIOPIiTHO MPOBOIUTH
JIsBiBCBKHIT popyM Memianii, ['pomanceka opranizamis «Jlira meniatopiB Ykpainm»71,
ska 3a0e3redye peaizaliio BOJOHTEPCHKUX INPOEKTIB 3 CiMeHHOI Meniauii y pi3HHX
paifonax M. Kwuema, I'pomancbka opramizamis «Acomiamisi CiMEHHHX MeIiaTopiB
VYkpainuy», sika T0KJIalae 3ycwib 10 GOpMYBaHHSI CTaHIAPTIB HaBYAHHS Ta MPAKTHKH
cimerinoi memianii [1, 77-78].

BaxnuBuM KpoOKOM B MpOLECi PO3BHTKY CHUCTEMH aJbTEPHATHBHOI'O
BUpIIIEHHs cropiB cTajo npuiHATTS B 2021 poui 3akony Ykpainu «IIpo meniamito»
(mami 3axon) [19], sskuit BU3HAYHMB MIPABOBI 3acalyl Ta MOPSIOK MPOBEICHHS MeIiallii K

03aCyIOBOI TIPOIEIypH BPETYIIOBaHHS KOH(MIIKTY (CHOpY), NMPHUHIUIHA Memiarlii,
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CTaTyc MeAdiaropa, BHMOTH JO HOTO TIATOTOBKM Ta iHINI THTaHHS, IOB’SA3aHI 3
MPOIEAYPOr0 Memiarii. 3aKoH PO MeIiamifo € BaXIMBHUM KPOKOM IS MiATPUMKH
aIbTEPHATHBHUX METOJIB BHUPINICHHA CHOPIB B YKpaiHi Ta WiABHINCHHA iX
BUKOPHCTaHHS, 30KpeMa IJIsi 3MCHIICHHS HABAaHTA)KEHHA Ha CYHOBY CHCTEMY Ta
IABUIICHHS AKOCTI IPAaBOCYIIS.

BkazaHwuii 3aK0H peryJroe CyCIiibHI BiJTHOCHHU B cepi POBeNeHHs Meaialil
3 METOI0 BPEryJIOBaHHS ICHYIOUMX KOH(IIKTIB a0o 3amoOiraHHI0O BHHUKHEHHS
KoH]IIKTIB (cropiB) y MaiiOyrHboMy. HopmaTHBHO — mpaBOBE peryJrOBaHHS
PO3MOBCIOKYETHCS] HA BUPIMICHHS MUBUTBHAX, CIMCHHHUX, TPYJOBHX, TOCHOAAPCHKHUX,
aJIMiHICTPAaTUBHUX KOHQIKTIB (CIOpiB), a TaKOX y CIpaBax IIPO aJMiHICTpATHBHI
MIPaBOMOPYIIEHHA Ta Yy KPUMIHAJIbHUX MPOBAIKCHHAX 3 METOI0 IPUMHPEHHS
MTOTEPIILIIOTO 3 Mi03PIOBAaHUM (OOBHHYBAYCHHM).

Po3risiHeMo feTanbHO MOHATIHHME amapar, IO MICTHTBCS B 3aralbHHX
TIOJIOKEHHSIX 3aKOHY.

Tak, 3akoHOmaBelb BU3HA4Ya€ MeIialil0 SK M03acyl0oBY J0OpOBUIBHY,
KOH(DIJCHIIHHY, CTPYKTYpOBaHYy IpOLENYypY, IiJ 4Yac SKOI CTOPOHH 3a JIOIOMOTOI0
Memiaropa (MeIiaTopiB) HaMararOThCs 3amoOirTH BHHHUKHEHHIO a00 BpEryIIOBAaTH
KOH(QJIKT (CIIip) IUIIXOM IEPETOBOPIB.

BignoBigHo 10 3aK0HY, MEIiaTOPOM € CIICiaNbHO MiArOTOBICHA HEUTpaIbHa,
He3aJe)KHa, HeymepemkeHa ¢ismyra ocoba, sKa MPOBOIUTH Mexiamito. BkazaHe
BU3HAYCHHS OJJHOYACHO MICTHTh 3aKOHOaBUl BUMOI'H 10 MeiaTopa, TakK 1 BiJCHIIaEe 10
TIPUHINMIB 3A1HCHEHHS MeIiaIliitHOl AiITBHOCTI.

Tak, pO3KpHBaIOYU 3aKOHOAABYI BHUMOTM 10 (Gi3MuHOiI 0coOH, sKa Xoue
OTPUMATH CTATyC MeaiaTopa, cTarTs 9 3aKOHY 3aKpiILIoE, M0 MEAIaTOPOM MOXKe OyTH
¢iznuHa xgie3gatHa ocoba, sika HEMae CyAMMOCTI, Ta Ipoinuia 06a30By HiATOTOBKY
MeniaTopa B YkpaiHi a0o 3a KopZoHOM. ba3oBa miaroroBka MeniaTopiB 3iHCHIOETHCS
3a IMporpamoro 00csToM (TpUBaNicTio) He MeHIIe 90 ToMH HABYaHHSA, Y TOMY YHCIIi HE

MeHIIe 45 ronuH npakTHdHOro HaB4yaHHs. [Iporpama 6a30BOi MiATOTOBKK MexmiaTopa
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BKITIOYAa€ TEOPETUYHY IIITOTOBKY 1 BiINpaIfOBaHHA TNPAKTHYHUX HaBUYOK. Crix
3a3HAYMTH, IO MiATOTOBKA MEIiaToOpiB, KpiM 0a30BO1, MOXKE BKIIFOYATH CICIiaTi30BaHy
MiATOTOBKY BiIIOBITHO IO MPOTpaM HaBYaHHS, PO3POOIIEHUX CyO €KTaMH OCBITHBOI
ISITBHOCTI.

Kpim TOro BCTaHOBIIOETBCSI, IO CTOPOHU Meiallii, OpraHu Aep>KaBHOI BIIaJx
Ta OpraHd MICLUEBOrO CaMOBPSIYBaHHs, IIIIPUEMCTBA, YCTaHOBHM, OpraHizarii
HE3aJIe)KHO BiJ (OpPM BIACHOCTI Ta MiAIOPSAAKYBaHHS, TPOMAJICHKI 00’€THaHHS,
00’€eIHAHHS MeiaToOpiB Ta Cy0’ €KTH, 10 3a0e31eUyI0Th IIPOBEICHHS Meiallii MOXKYTh
BCTAQHOBIIFOBaTH [JOJATKOBI BHMOTH IO MeNiaTopiB, SKUX BOHH 3alIy4aloTh a0o
MOCITyraMH SIKMX KOPUCTYIOTHCS, 30KpeMa LION0 HAasSBHOCTI CIIELiaJbHOI MiATOTOBKHY,
BiKY, OCBITH, IPAaKTUYHOTO JOCBiAY TOIIO.

[MigroroBKy MenmiaTOpiB 3MIACHIOIOTH CYO0’€KTH OCBITHBOI MisITBHOCTI.
BiamnosigHo 1o 3akony Ykpainu «IIpo ocBity» [20], cy0’€KT OCBITHBOI MisIIBHOCTI — I1€
(hizuuHa abo ropuanyHa 0coba (3akiiaa OCBITH, MiIMPUEMCTBO, YCTAaHOBA, OpTraHi3allis,
rpoMaJickke 00’€HaHHs), L0 IPOBaAUTh OCBITHIO MAisUIBHICTE. OOOB’SI3KOBOIO
BUMOTOIO JI0 BKa3aHUX Cy0’€KTIB € BEJICHHS PEECTPIB CBOTX BUIIYCKHHMKIB — MEJIiaTOPIB.

[Micns mpoxomkeHHss 06a30Boi Ta/abo cIeIiamizoBaHOi IMIATOTOBKH Ta
MiITBEpKCHAS HAOYTUX KOMIICTEHTHOCTEH BHIAETHCSA BIAMOBIAHUI cepTudikar, y
SKOMY 3a3HAYarOThCS:

1) mpizBumie, iM’s, o 0aTHKOBI (32 HASIBHOCTI) 0COOW, SKa MPOXOIIIIA
MiATOTOBKY;

2) HaliMeHyBaHHS Cy0 €KTa OCBITHBOI MiSTIBHOCTI, 110 31IHCHUB MiATOTOBKY;

3) KUIBKICTb TOJIMH HABYaHHS, Y TOMY YHUCJI IPAKTUYHOTO HAaBUYAHHS;

4) Ha3Ba Kypcy HiITOTOBKHY;

5) mata MpoOBEACHHS IiATOTOBKH;

6) HOMep Ta jaTa Bujaadi cepTudikara.

Hdo ceprudikara, moO TMIATBEpIKYE NPOXOMHKEHHS 0a3oBoi  Ta/abo

CIeIiai30BaHol MiATOTOBKH MeJiaTopa, MOXKYTh OYTH BKIFOYCHI M iHII BiOMOCTI,
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BHU3HAYCHI Cy0’ €KTOM OCBITHBOI AIsITFHOCTI, IO 3A1HCHUB MATOTOBKY. [lo cepTudikara,
10 MiATBEPIXKYE IMPOXOHKEHHS 0a30B01 Ta/a00 cremiani3oBaHo1 i ATOTOBKH MeIiaTopa,
JOJA€THCS TEePeTik KOMIIOHEHTIB POTpaMy HABYaHHS 1 HAOyTHX KOMIIETEHTHOCTEH.

3aKoHOMaBEeNb 3aKPIIUIIOE, MO0 MK CTOPOHAMH MOXKIIMBOTO a00 HasSBHOTO
KoH(DIIIKTY (cropy) Ta MeniaropoMm (Mediaropamu) y TOTOJUKEHI HUMH YCHIH 4H
MUCHMOBIN (opMi, sKa BIAMOBiLAaE BHMOraM 3aKOHY, YKIQJA€ThCS JOTOBIp IPO
MIPOBECHHS Meialii, SKMi BU3HAYA€ThCS SIK YroJia Ipo HaJaHHs MOCIYT 3 IPOBEACHHS
Mejianii 3 METOr 3ano0iraHHs BUHUKHEHHIO a00 BpEryJroBaHH KOHQUIKTY (CIopy).
[To cBoiif IOPHUANIHO — TPABOBIA MPUPOAL 1€ € IMHUBUIFHO — MPABOBUI JOTOBIP PO
HaJaHHs TOCIYT.

Bignosigao mo cr. 901 LluBimepHOrO KOAEKCYy YKpaiHH 3a IOTOBOPOM IIPO
HaJaHHS TOCIYT OJHAa CTOpPOHA (BUKOHABEUb) 3000B’SA3y€THCS 3a 3aBIAHHAM JPYroi
CTOPOHU (3aMOBHHKA) HAJIaTH TIOCIYTY, sIKa CIIO)KUBAETHCSI B MPOLIEC] BUNHEHHS IEBHOT
nii abo 3miiCHeHHs TEBHOI isUIbHOCTi, a 3aMOBHUK 3000B’S3YETHCS OIUIATUTH
BUKOHABIIEBI 3a3HaYCHY MOCIIYTY, SKIIO 1HIIE HE BCTAHOBJIEHO JI0TOBOPOM [21].

Cnix TakoX 3a3HAUYUTH, IO Ha JIOTOBIp TPO TPOBEAEHHS Mesianii
PO3NOBCIOJUKYIOTBCS ~ TONOKeHHs  L[uBibHOrO  Koiekcy — YKpailHM — LIOIO
BiJIIIOBIIJIFHOCTI BMKOHABIL 32 ITOPYIIEHHS JOTOBOPY PO HamaHHsS mociyr. Tak.
30uTKH, 3aBJjaHi 3aMOBHUKY HEBUKOHAHHSAM a00 HEHAICKHUM BHKOHAHHAIM JOTOBOPY
PO HaJaHHA MOCIYT 3a IUIATy, MiAMATAaOTh BIAIIKOAYBAHHIO BHKOHABIEM, y pasi
HassBHOCTI WOr0 BHMHH, y TIOBHOMY 00Cs3i, SIKIIO IHIIE HE BCTAHOBJICHO JOTOBOPOM.
BuxoHnaBenp, KUl MOPYIIUB JOTOBIp PO HAZAHHS TOCIYT 3a IUIATy IpH 3HiHCHEHHI
HUM i IPUEMHHUITBKOT TisUTEHOCTI, BIIOBIAE 3 1€ MOPYIICHHS, SIKIIO HE JOBEE, 10
HAJIC)KHE BUKOHAHHS BHSBUJIOCS HEMOXKJIMBHUM BHACIIJIOK HENEepeOOPHOI CHIIM, SKIIO
IHIIIe HE BCTAHOBJICHO JOTOBOPOM abo0 3akoHOM (cT. 906).

BaxnuBuM € 3akpirieHHs BH3HAU€HHS MeJialifHoOl Yroau siK MHChMOBOI
yroIy YYacHUKIB MPaBOBIIHOCHH TIPO CHOCIO BPETyIIOBaHHS BCiX a00 MEBHHUX

KOHQUITIKTIB (CITOpiB), SKi BHHUKIM a00 MOXYTh BHHUKHYTH MK HHMH, HUITXOM
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TpoBeACHHS Memiarii. MemiariitHa yroga Moxke ykiamaTucs y (GopMi MemiamiifHoro

3acTepekeHHs B TOTOBOPi a00 Y popmMi OKpeMoi yrou.

2. IIOHATTA TA OCOBJHUBOCTI MEMIALIl SAK PI3HOBUY
AJIPTEPHATHBHOI' O CIIOCOFRY BUPIIIIEHHA CIIOPIB

TepMiH «anpTepHATHBHE BUPIIICHHS CIIOpiB» (mepekian Tepmina «Alternative
Dispute Resolution» ADR) Brepre 6yio yBeaeno y CLLIA ai1st mo3HaueHHS CyKyITHOCTI
M03aCy/I0BHX HEJEpP)KaBHUX MEXaHI3MIB BUPIILCHHS CIIOpiB. AJIbTepHATHBA KJIACHUHIN
CyIoBilf ¢opmi 3axucty Oyna CHpsMOBaHA Ha PO3BAHTAXKEHHS CYNIOBOi CHCTEMH 1
00poThOY 3 TaKMMH HETATHBHUMHU TEHACHIISIMH y cdepi CYIOYMHCTBA SK HAJAMipHA
TPHUBAJICTD CTPOKIB CYZOBOTO PO3TIISTY, 3aHAATO BHCOKI PO3MipH CyHOBHX BHTpAT, a
TaKOXX CKJIATHICTh Ta Hee(DeKTUBHICTHh CymoBHX mpouenyp. Cepen OCHOBHHX IepeBar
ABC 1opiBHSHO 3 KJIACHYHUM CYJOYHHCTBOM BHOKPEMITIOIOTh:

e OUTBIIMIA CTYMiHHP aBTOHOMHOCTI CTOPiH, MakCHUMajbHE iX 3alydeHHS Ta
AKTUBHICTB MiJ Yac MPOLCIYPH;

* MOXIIUBICTh TOOPOBIJIBHOTO BUOOPY KOHKpEeTHOTO criocody ABC 3a 3romoro
CTODIH;

* KOH(ifeHUIHHICTh, MBHUIKICTH Ta E€KOHOMIYHICTb INPOLEIYpH, MEHIa ii
3aperiIaMeHTOBAHICTh Ta OUIbIIA THYYKICTh, BIACYTHICTH J>KOPCTKHX MPOLETYPHHUX

MPaBHI;

* OCTATOYHUI XapaKTep PIllIeHHs, 1110 33 3araJIbHUM IPaBHUJIOM He mepeadayae
OCKap)KCHHS;

* MOXKJIMBICTB JOCSTHEHHSI Pe3y/IbTary «win-winy torio [1, 79].

Mepiariss  3aliMae  TOMIHyOY€ MICIleé B CBITOBill TpakTHIl  cepen
ANBTCPHATUBHHUX CIOCOOIB BUPIMICHHS CIIOPiB. Pe3yapTaToM BIOPOBAKCHHS Ta
ajanTamii iHCTUTYTY Memiamii € 3HWKCHHS BEIMYC3HOTO HAaBAaHTAXKCHHSA Ha CYIH, SKi

MIOJHS PO3TIISIIAIOTh BEIMKY KITBKICTH cripaB. KpiMm Toro, po3BUTOK Mefiamii cripuse
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€KOHOMII KOIITIiB Ta yacy. Mefiamist 1a€ MOKIIMBICTh BHPIIIATH KOHMIIIKT, SIKAH iCHY€e
MDK cropoHamu. Came TOMy, 3HAaHHS IIOJO MeAialii € BaKIMBUM €JIEMEHTOM
npoceciifHoro pocTy IopHcTa.

V mitepaTypi iCHYIOTB Pi3HI AYMKH IIOJ0 TMOXOKEHHS MOHATTS «MEeiaris»:
BiJl JIATHHCBKOTO «mediatioy» — 3IHCHIOBATH MOCEPEIHUIITBO, abo «mediare» — OyTH
nocepenHuKoM [22; 162]

BiJl rpenibkoro «medos» — HeUTpaIbHUMN, He3aJIeKHUMA Biff cTopoHu [23;135]

Meqianiss — CTpyKTypoBaHa H0OpOBUIbHa Ta KOH(]IiJIeHLiHAa mpouexypa
M03aCyIOBOTO BPETYIIOBaHHS CHOpY (KOHQIIKTY), B SKiii MemiaTop (ITOCEepPEeIHUK)
JIOTIOMarae CTOpPOHAM y PO3YMiHHI IXHIX IHTEpECiB Ta MONIYKY SPEKTHBHHUX MUIIXiB
JIOCSITHEHHSI B3aEMOTIPUIHITHOTO piteHns [24;55].

Meniarisi sBIsie coOO0 3aralbHONPHUAHATY CBITOBY TIpOLENYpY, SKa
CIpsIMOBAaHA HA BUPILICHHS CIOPIB Yepe3 CUCTEMY IEPEroBOPIB YUACHUKIB KOH(DIIIKTY,
0 BiIOYBA€THCS 3a JOMOMOTOI0 TMOcepeaHnKa (Mediaropa). Memiallis € eJIeMeHTOM
CHCTEMH aJbTEPHATUBHOIO BUPILIEHHS CIIOPIB, sIKa KOPHCHA y BUpIIIEHHI 0arathbox
KOH(JIIKTIB, OCOOJIMBO B TAKUX CHTYaIlisX, JIe BAXJIMBO 30eperTy MalOyTHI BiTHOCHHH
1 MiHIMI3yBaTH peIryTamiiHi BTPaTH.

BignosinHo no 3akony Ykpainu «[Ipo memiamiro», Mexialis — mosacynosa
I0OpOoBiNbHA, KOH(GIACHIIIIfHA, CTPYKTypOBaHa MPOLEAypa, IIiJ Jac SKOI CTOPOHU 3a
JOTIOMOTOI0 MeniaTopa (MeAiaTopiB) HaMararTbCs 3amolirTH BHHUKHEHHIO a0o
BPEryJIoBaTy KOHQUIIKT (CIip) LUIIXOM MEPEroBopiB.

Buxonsau 3 HaBeEHOTO, PO3TIITHEMO cienn(idHI prCH Meialii.

Io- mepie, Memiaist siBJiste COOOI0 MMO3aCyIOBY MPOIEAYpPy. TakuM YHHOM,
Meianis MoXke OyTH 3aCTOCOBaHa JUIsl BUPIIEHHS Oy/Ib-SIKOT0 KOH(IIIKTY, HaBITh TOMI,
KOJIM CIIpaBa 3HaXOJIUTHCS Ha PO3IIISAL B CY/Ii.

Tak, mefiamnis Moxke OyTH 3aCTOCOBaHA HA OYAb-sKii cTaii BUPIMICHHS CIIOPY
(xoHDIIKTY):

° IO 3BEpHEHHS JI0 CYLY;
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° M1 9ac CyJOBOTO PO3MIISAY CIPaBH;
° 3aMICTh 3BEPHEHHS JI0 CYAY;
° Ha CcTajlii BHKOHAHHS CYJIOBOTO PillICHHS.

Cuij TakoX BU3HAYHUTH, LIO MPEAMET PO3IJLILY CYLy 3aBXKIM 3HAXOIUTHCS B
MeXax MMO30BHUX BUMOT. B TOH 9ac sk Memiaiisi 1a€ MOXKJIMBICTh PO3IIUPUTH TIPEIMET
poO3MIIsiAy B IpoLeci 3/iMCHEHHs Meiallii, BpaxoByBaTH peasibHI iHTepecH i oTpeOu
YYaCHUKIB KOHQUIIKTY.

I[lo — npyre, memiamiss € HDOOpPOBITEHOI Tpoleaypor. TodTo, cropoHH
KOH(QJIIIKTY MaroTh MaTH Oa)kaHHS OOroBOPIOBAaTH Ta ONPAIbOBYBAaTH CHUTYAIilO, sIKa
CKJayacs. YYacTh y Mefiamii € ToOpOBITEHUM BOJICBUSBICHHSM YYaCHHUKIB Mefiamii,
TOOTO HIXTO HE MOXe OyTH MPHUMYMICHHH IO BPETYIIOBaHHSA KOHDIIKTY (CHOpY)
MUIIXOM MPOBEACHHS Meliallii. Y4acCHUKHM KOHQUTIKTY Ta MEIiaTop MaroTh ITPaBO Y Oy/Ib-
SIKH MOMEHT BiIMOBHUTHCS BiJl y9acTi B Meiarii.

TakuM 4YHHOM, B CTOpiH HasBHI IpaBa OCOOHMCTOrO BOJICBUSIBICHHS Ha
MPOBECHHS MPOIEAypy Meaianii Ta cBoOoau ii mMpuUNHMHEHHS Ha Oyab-sSKOMY erari
MpoLeypy Mexialii, a TaKoXX HPaBOMOYHICTb CTOpiH NMpHAMartd OyIb-sKi pilIeHHS
IIO/I0 PO3B’sI3aHHS KOH(IIKTY TUIEKH 332 B3a€MHOIO 3rojiofo [25; 132].

ITo — Tpere, memiarmis — KoHQiAEHIItHa mpoueaypa. BigmoBigHo 10 CT. 6
3akony Ykpainu «[Ipo Memiamito» memiaTop Ta iHIN yJYaCHHKH Meiamii, a TaKox
cy0’ekT, 1m0 3abe3medye MPOBEIEHHS Memiallii, He MarTh IpaBa PO3TOJIONIYBATH
KOH(}iAeHIIIHY iH(pOpMamifo, SKIIO iHIIE HE BCTAHOBIECHO 3aKOHOM a0 SKIIO BCi
CTOPOHH MeJIiallii He JOMOBIJIUCS Y MMUCHMOBIH (hopMi PO iHIIIE.

[Mix koHpineHUiHOW iHpOPMAIi€l0 BBaXKAE€ThCs BCsl iH(pOpMAITis, sika crana
BiJOMa IMiJ] 4Yac MiATOTOBKH J0 Mejiamii Ta MpPOBEISHHS Menmialii, 30KpeMa Ipo
MPOTIO3HILIII0 Ta TOTOBHICTH CTOPiH KOHQIIIKTY (CIIOpy) 10 ydacTi y Meziaii, paktu Ta
00CTaBHHU, BUCIIOBIICHI CYIDKEHHS Ta MPOTIO3HUIIiT CTOPIH Meiallii 010 BPEeTyIFOBaHHS
KOH(IIKTY (CHopy), 3MICT yroau 3a pe3yibTaTaMy Mefiamii. SIKImo Meaiatop oTpuman

Bil onHi€l i3 cTopiH KOH(QiAeHIiHY iH(poOpMalio, BiH MOXe PO3KPHTH TaKy
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iH(opMariro iHIIH cTOpOHI (CTOPOHAM) JIUIIIE 3a 3TOIOI0 CTOPOHH, SKa HaJalla TaKy
iH(opMarIifo.

Crnig 3a3HauMTH, IO 3a PO3TONOMIEHHS KOH(pimeHmiHHOI iHpopMmarii
nependavdeHa BiAMOBIAAIBHICT BIAIIOBIIHO 0 IiF0Y0TO 3aKOHOAaBcTBa. Ha MemiaTtopa
PO3MOBCIOKYEThCS HOPMAaTHBHA 3a00poHAa OyTH MOMHWTAHMM SIK CBIZJOK Yy CIIpaBi
(mpoBakeHHi) 1mono iHpopMallii, sika crana HoMmy BijoMa Mij 4Yac HiATOTOBKHU JIO
Meianii Ta MPOBEJACHHS MeTiarrii.

VY pasi mpen’sBICHHS CTOPOHOK Mefiamii BHMOT JO MeIiaTopa Moo
HEBUKOHAHHS YW HEHAJIC)KHOTO BHKOHAHHS HHM YMOB JIOTOBOPY PO IPOBEACHHS
Memiamii MemiaTop 3BUTBHSETBCA Bi OOOB’sI3KY 30epeKeHHs KOH(IIEHIIIHOT
iH(popMarii B Mexxax, HeOOXiTHIX JJIS 3aXUCTY HOTo IpaB Ta iHTepeciB. Y TakoMmy pasi
Cyl, 1HIII OpTaHW YH TOCAIOBI 0COOH, SIKi PO3TISIAIOTH BUMOTH CTOPOHHU Meiarlii 1o
MejiaTopa abo SIKAM CTaJIo BiJIOMO PO Mpe/’ IBIICHHS TAKMX BUMOT, 3000B’sI3aHi BYKUTH
3aXO0/IiB [T YHEMOJKIIMBIICHHS TOCTYITY CTOPOHHIX 0Ci0 10 KOH(DiaeHIiHHOT iHopMarril
Ta 1i PO3rOJIOLLIEHHS.

ITo — yerBepre, Meniauis — CTpyKTypoBaHa mpouenypa. CTpyKTypoBaHiCTh
MemianiiHol Ipoueaypyu O3HaYae, M0 MeIiaTop Mae OymyBaTH MEpPeroBOPU B UITKii
MIOCTIJOBHOCTI. BiTuM3HAHA Ta 3aKOpAOHHA NPAKTUKA [TOKa3yIOTh, 10 iCHYIOTh IIEBHI
cranii (eramm, ¢as3m) Meniarii. ToMy MeniaTop Mae MOCTITOBHO pyXaTHUCS BiJl OZHOTO
etamy (¢asm, crazii) 1o iHmOro. 3aBASKH CTPYKTYPOBAHOCTI MEIIiamiifHOTO MpoIecy
MOKHa JOCAI'TH 0a)KaHOTO MO3UTHBHOTO PE3YJIbTATY B yperyIroBaHHI KOHQUIIKTY. Y TOM
JKe Jac, Ha BIAMIHY BiJl CyJIOBOTO IIPOIECy, Meaiallis Mae OyTH THYYKOIO, IO 03HAYAE
JOBUIBHUHA Ta JIOBIPIIMBHH XapakTep MelialiifHOro mpouecy. ['HydkicTh Ioromarae
CTOpOHaM OYTH TOTOBMMH JI0 B3a€EMHOTO BHCIIyXOBYBAaHHS 1 PO3YMIHHS, 8 TakoX Y
MIPUAHATTI Ta pO3yMiHHI iHTEpeciB i noTped iHmoi croponu [1, 117].

Io crocyeThest chepu 3aCTOCYBaHHS MEIiallii, CIIiJl BIA3HAYUTH, IO MPOIIEC

3aCTOCYBaHHS MeJiallii He 0OMeKeHHI KOTHOIO Tary33to mpasa. Lle Moxe OyTu:
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® [IPUMHPEHHS IOTEPIIIOro 1 MPaBONOPYIIHMKA, SKIIO BYMHEHO 3JI0YMHU
HEBEJMKOI TSHKKOCTI Y1 HEOOSPEIKHUIT 37I0YMH CepeTHbOT TSIKKOCTI;

® HAJAro/DKCHHsS CTOCYHKIB MOJPYXOKS Ta BCTAHOBICHHS HOPMAaJbHUX
B3aEMUH 11033 UTFOO0M;

e J100pomoOpsIHE CYCiACTBO;

® TIOpPO3yMIHHS CTOPiH y TPYJOBUX IPaBOBIIHOCHHAX;

e BHUpIlIEHHS NPOOJeM BIIIIKOAYBaHHS MOpPAIBbHOI Ta/abo MaTepiajbHOI
IIKO/IN;

® y Taxy3i KOPIOPaTUBHOTO YIIPABIiHHSA — YPETYIIOBaHHSA KOHQIIKTIB MiX
YIICHAMH PaJI¥ i BCTAHOBIICHHS MEK MK HATJISZIOM Ta YIPABIiHHSAM, CIIOPIB aKIiOHEPiB
Ta iHBECTOPIB, MIXK KOMITAHIEO Ta MMOCaJOBUMH 0COOAMH TOIIIO;

e B aJMIHICTPAaTHBHHX CIIpaBax — YPETYJIIOBaHHS CIOPY MK OpraHaMu
JepKaBHOI BIAamd YH MICIIEBOTO CAMOBPAOYBAaHHS 1 TNPHUBATHUMH oOco0aMu, SKe
CIpsIMOBAaHA HA MUPHE BUPIILICHHS ITy0JIiYHO-TIPAaBOBUX CIIOPIB, HATArO/IKSHHS A1aIoTy
MIDX TPOMaJISIHAMH Ta OpraHaMH BJIaJIy;

® Y roCroJapChKUX CIOpax MiX Cy0’ €KTaMH MiAIPHEMHUIIBKOT TisUTEHOCTI;

e y MibKHapoaHuX KoH(uikrax [26; 125.]

OxvH 3 MOXKIIMBHX IPUKJIAiB 3aCTOCYBaHHS Meiallii - e BHPIIICHHS CIOPY
MiX IBOMa CIiBpOOITHUKAaMHU KOMITaHil, sIKi HE MOXXYTh TOMOBUTHCS IIPO Te, SIK Kparie
PO3MOITUTH 00OB'SI3KH Ta BiANOBINAIBHOCTI B POEKTI, HAJ[ IKUM BOHHU IPALIOIOTh.

VY 1npoMy BHUNAAKY MeNiaTOp MOXE JOIOMOITH CTOPOHAM 3HAHTU CHINBHY
MOBY, 30epirarouu mpu oMy npodeciiiii BITHOCHHHU Ta MiATPHUMYIOYH €()EeKTHBHICTD
pobotu kommaHii. MeaiaTop MOXe TONOMOI'TH CTOPOHAM BH3HAUUTH IXHI HOTpeOU Ta
iHTEepecH, 3HANTH CIUIBHI TOYKM 30pYy Ta 3HAWTH KOMIPOMICHE DILIEHHS, 110 Oyxne
3aJJ0BOJILHATH 000X CIIBPOOITHHKIB.

[Ipu BupimieHHI IFOTO CHOPY 3a JOMOMOTOK Mefialii, CTOPOHH MOXYTh
30eperTd B3a€MOBITHOCHHHM, YHHUKHYTH 3aiBHX BHTpPAT Ha CYIOBHUIl MPOIEC Ta 3HANTH

OibII e)eKTUBHE Ta KpEATUBHE PIllICHHS, 110 33I0BOJILHUTH TXHI OTPeOU Ta iHTepecH.
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[le omwH MpUKIIag 3aCTOCYBaHHS Mefiamii Mo)ke OyTH BHUpIMICHHS CiMEHHOTO
CIIOpY PO PO3IYYCHHS Ta PO3MOIIN MaiiHa.

Y [poMy BHUIIQAKy MEIIaTop MOXKE IOIOMOITH IOAPYXOKIO 3HATH
KOMIPOMICHE pillleHHs, 0 OyAe BpaXxoBYBaTH iXHi iHTEpecH Ta moTpedu. MemiaTop
MO€ JJOIOMOITH CTOpOHaM OOTOBOPHTH IHTAHHS IPO BIACHICTh HA MaWHO, AUTSYE
BHUXOBAaHHsI, AIIMEHTH Ta I1HIII TPOOJEMH, TIOB'SI3aHI 3 PO3ITYUCHHSIM.

B pesynbrari 3acTocyBaHHs Meiallii, CTOpDOHH MOXXYTh 3HaHTH pIllICHHS, IO
BpaxoBye IHTEPECH KOXKHOI 3 HMX, a TaKoX 30epirac B3a€MOBIJHOCHHM Ta JIO3BOJISIE
YHUKHYTH JOBFOrO Ta BUCHAKIIMBOTO CYJOBOTO IpOLECY, M0 MOXE IOTipIIUTH
CTAQHOBHILE CTOPIH.

Meniariiss Moxxe OyTH 3aCTOCOBaHa HaBIiTh JJISI BUPIMICHHS KOHQIIKTY MiX
CyciaMHy PO IIyM Ta BUKOPUCTAHHS CIILJIBHOTO IIPOCTOPY.

VY oMy BUMAJKy MEiaTOp MOXKE IOMOMOI'TH CTOPOHAM 3HAWTH CITIIBHY MOBY
Ta 3HAWTH pIlIeHHs, 10 BPAaxXOBYE IHTEPECH KOXXHOI CTOpOoHH. MexdiaTtop Moxke
JIOTIOMOI'TH CTOPOHaM OOTOBOPUTH IUTAHHS MPO PEXUM poOOTH B OyIMHKY, T'y4HICTH
MY3UKH, BUKOPHCTaHHSI TPOMaJICBKOTO MaiJaH4uKa Ta iHII mpoliemu, MOB'sI3aHi 3
KOH(QTIKTOM.

B pesynbrari 3acTocyBaHHS Meialii, CTOpOHH MOXYTh 3HaWTH pilICHHS, SIKE
BpaxoBY€ IHTEPECH KOXHOI CTOPOHH, Ta 30eperTé Mo0pi CTOCYHKH MiX HUMH. [Ipu
LbOMY, BOHH MOXXYTh YHUKHYTH CYIOBHUX IIPOLIECIB Ta 3al{BHX BHTpPAT Ha aJBOKATChKi
HOCITYTH.

3. [IPUHIJUTIN MEJIAL]IT

BignosigHo no 3akony Ykpainu «lIpo memiariro» (naii 3akon) [19] mexiaris
NPOBOJUTBCS 32 B3aEMHOIO 3TOJIOK0 CTOpIH Meniauii 3 ypaxyBaHHSM IMPHHIHIIIB
JIOOPOBLIEHOCTI, KOH(1ACHIIIHOCTI, HEUTPaILHOCTI, HE3aJIeKHOCTI Ta
HEyNepeKeHOCTI MeIiaTopa, CaMOBU3HAUSHHS Ta PIBHOCTI IIpaB CTOPIiH Memiarlii.

3.1. Jobposinvuicmo

VYdacte y Memiamii € HOOpOBITPHUM BOJCBHSABICHHAM YYaCHHKIB MeMiallii.
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HixTo HE MoXe OyTH NPUMYIIEHHI MO BPETYITIOBaHHA KOHQIIKTY (CIOpY) MIIIXOM
npoBeAeHH Mexianii. CTOpOHM Memiamii Ta MeaiaTop MOXYTh y OyIb-KHA MOMEHT
BiIMOBHUTHCS BiJl y4acTi B Memiamii (cT. 5 3akoHy).

3.2. Konghioenyitinicme

Meniarop Ta iHINI y4acHHKHM Meniaiii, a Takox cy0’ekT, mo 3abe3nedye
MPOBEACHHS Mejiallii, He MaloTh IIPaBa PO3TOJIONIYBATH KOH(IAEHINiHY iH(pOpMAaIIifo,
SIKIIO 1HIIIC HE BCTAHOBJICHO 3aKOHOM a00 SIKIIO BCi CTOPOHU MEialii He TOMOBHIIHACS
y NUCBMOBIH (opmi Ipo iHIIe.

KonoinermiitHoto iHpoOpMaIiel0 BBaXaeThCsl BCs iH(oOpMalis, ska crana
BiJOMa IIiJ] 4Yac MiATOTOBKH IO Mefiamii Ta TpOBEISHHS Memiallii, 30KpeMa Ipo
MIPOTIO3HUIIII0 Ta TOTOBHICTH CTOPiH KOHQIIIKTY (CHOPY) 0 y4acTi y Meniarii, ¢pakTu Ta
00CTaBHHU, BUCIIOBIICHI CY/DKEHHS Ta MPOIIO3HUIIiT CTOPIH Meiallii 010 BPEeTyIFOBaHHS
KOH(QUIIKTY (CIIOpPY), 3MICT YrOId 3a pe3yabTaTaMH MEIiallii.

SIK1o mMemiaTop OTpHMMAaB Bix OfHIET i3 cTOpiH KOH(IACHIINAHY iH(bOpMAaIIifo,
BiH MOX€ PO3KpUTH TaKy iHQopmauilo iHIIH CTOpPOHI (CTOpOHAaM) JIMIIE 3a 3ro/00
CTOPOHH, sIKa Hajaia Taky iHdopmairito (ct. 6 3aKoHy).

MepniaTop Ta iHINI yYaCHHKH Meiallii, a TaKOX CYO’ €KT, IO 3a0e3medye
MPOBEJCHHST Mexialii, 3a po3rojomeHHs KoH¢ixeHUiHOi iHdopMmawii HecyTh
BiJIIIOBiJANIFHICTh, TIepeI0adeHy 3aKOHOM.

3.3. HelimpanvHicmb, He3anexicHicms ma Heynepeoxicericms mediamopa

Ilin yac mpoBemeHHS MeAiamii MemiaTOp MOBHHEH OYTH HEUTPaIbHUM Y
CTaBJICHHI JI0 CTOPiH Meziamii Ta He3aJe)KHUM BiJ CTOPIH Meiamii, opraHiB Aep:kaBHOL
BJIaJl¥, OPraHiB MiCIIEBOTO CAaMOBPSIYBaHHS, iX MOCAOBHX Ta CIYKOOBHX 0CI0, 1HIIIMX
(hi3UYHUX 1 FOPUIMYHEX OCIO.

MeniaTrop HE MOXe:

1) cymimarn ¢yHKIiI0 MeaiaTopa 3 (QYHKIIEO IHIIOTO y4acHHKa Menialii B
oIHOMY KOHQUTIKTI (cTIopi);

2) HagaBaTH CTOpPOHAM Mefiamii KOHCYNbTamii Ta pPeKOMEHHAIil om0
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TIPUHHSATTS PilIeHHS 110 CyTi KOHQIIKTY (CTIopy);

3) mpuiitmMaTy pileHHs 10 CyTi KOHQUIIKTY (CIIOPY) MiX CTOPOHAMH Meiallii;

4) OyTu peacTaBHUKOM ab0 3aXMCHUKOM OyIb-SKOI 13 CTOPIH Y JOCYAOBOMY
PO3CIiAyBaHHI, CyI0BOMY, TPETEHCHKOMY Ui apOiTpaKHOMY IPOBAKEHHI Y KOHQIIKTI
(criopi), B sikOMy BiH € 4uu OyB MeIiaTOPOM.

Meniarop nmoBuHEH OYTH HEYIEPEIKEHO 0CO0010, SiKa I0IIOMarae CTOpoHam
KOHQUTIKTY (CITopy) 3IiHCHIOBaTH KOMYHIKAIIII0, TOCATATH MTOPO3YMIHHS Ta MIPOBOIUTH
reperoBopu (cT. 7 3aKoHy).

3.4. Camosusnauenns ma pienicmos npas cmopin meoiayii

CropoHn Mepiamii caMmoCTiifHO 0OMparoTh Memiaropa (MemiaTopiB) Ta/abo
cy0’ekTa, 1o 3abe3rneyye MPOBEACHHSI Meiallii.

CropoHr Memiamii CaMOCTIHHO BH3HAYalOTh IMepeNiKk IUTaHb, SKi
00TOBOPIOBATUMYThCSI, BapiaHTH BPETYIIOBaHHS KOHQUIIKTY (CIOpY), 3MICT yromu 3a
pe3ysbTaTaMu MeJiallii, CTpOKA Ta CIOocOoOW 1i BUKOHAHHS, 1HII MHUTaHHS OO
KOHQUTIKTY (CIIOpY) Ta MPOBECHHS MeAianii. [HI y9acHUKH MeIiaIlii MOKyTh Ha1aBaTH
KOHCY/bTalii Ta peKoMeHJalii CTOpoHaM Memniauii, aje pillleHHs NPHUHMAEThCS
BHKITIOYHO CTOPOHAMU MeJIiarlii.

Meniarisi mpOBOAUTHCS HA 3acafax piBHOCTI cropiH. CTopoHaM Mexiamii Mae
OyTH HamaHO PiBHI MOKIIMBOCTI ITiJT Yac MPOBECHHS Meiamii. 3000B’13aHHS MexiaTopa

MTOBHHHI OYTH OJTHAKOBHMH CTOCOBHO BCiX CTOpPiH Memiartii (cT. § 3akoHy).

4. MEJTIATOP

BignosigHo no 3akony Ykpainu «[Ipo memiariiro» 10 yYaCHHMKIB Memiarii
HaJIe)KaTh: MemiaTop (MemiaTopu), CTOPOHH Mefiaiii, iXHI MPEeICTaBHUKH, 3aKOHHI
MPEIICTABHUKH, 3aXUCHUKH, MEpeKianav, eKCIepT Ta IHImI 0coOW, BH3HAYCHI 3a
JIOMOBJIEHICTIO CTOpiH Meiarii.

Sk Oymo 3a3HaYSHO BUILE, MEIIaTOp — CIEIiabHO MiATOTOBIIEHA HEHTpAIIbHA,

He3aJeXHa, HeylepemKkeHa (isndHa ocoda, sika MPOBOIUTH MEIIallito.
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KpiMm TOrO, 3aKOHOJAaBENb BHOKPEMIIIOE CYO’€KTiB, IO 3a0e3MeUylOTh
npoBeAeHH Memiamii. Lle ropunuaHi ocoba Oyap-sK0i OpraHizaliifHO-TIpaBOBOT POPMH,
o 3a0e3mnedye HagaHHS MMOCIYTH 3 Meialii Ta BexyTh peectp meniatopiB. Crarrsa 14
3aKoHy BKa3ye, 0 00’ €THaHHS MeiaTOPiB Ta Cy0’ €KTH, 10 3a0€3MeTYI0Th IPOBEICHHS
Megiallii, BeAyTh PEECTPU MEAIaTOPIiB 3 JOTPUMAHHSIM BHMOT 3aKOHY 100 30MpaHHS,
30epiraHHsi, BAKOPUCTaHHS Ta MOLIMPEHHs KoH(iAeH iiHoT iHdopMarii mpo ocoly.

Jlo peecTpy MeniaTOpiB BKIFOYAFOTHCS TaKi BiIOMOCTI:

1) npi3BuiLe, iM’s Ta 110 0aTHKOBI (32 HAsIBHOCTI) MeiaTopa;

2) ocBiTa;

3) MoBa (MOBH) TIPOBEICHHS MeIiarii;

4) kimpkicTh TOXMH 0a30BOi MIATOTOBKM MeZiaTopa i3 3a3HAYCHHSAM
HallMEHYBaHHS Cy0’ €KTa OCBITHBOI NISTTPHOCTI, IO 3AIHCHUB MiATOTOBKY;

5) cnemiaizaiiis MeaiaTopa i3 3a3HaYCHHSIM KUILKOCTI TOJIMH CIICI[iali30BaHOT
MiTOTOBKY (32 HASIBHOCTI);

6) i opmalis Mpo miABUIIEHHS IpodeciiHOro piBHS MeaiaTopa.

Indopmarrisi, BHECEHA 10 PEECTPIB MEIIaTOPIB, PO3MIIIYIOTHCS Y BiIKPUTOMY
JOCTYIi B Mepexi [HTepHeT, TOMY € BIIKPUTOO Ta 3arajbHOJOCTYITHOIO.

MeniaTopu MOXYTh CTBOPIOBAaTH 00’ €IHAHHS MEiaToPiB, SIKi MPECTABIAIOTh
co00r0 HOOpOBiTEHE 00’€IHAHHS, YTBOPEHE BiAIOBITHO [iF0OYOTO 3aKOHOIABCTBA
Ykpaiau [Uist 3miCHEHHS Ta 3aXHCTY MpaB i CBOOO WICHIB Takoro 00’ eTHaHHA Ta/abo
PO3BUTKY Mejialii, Ta/abo CIpHUsHHS BIPOBA/PKEHHIO KYJIBTYPU MHPHOTO BUPIIICHHS
KOH(QUTIKTIB (criopiB), Ta/abo 3aificHeHHS Mpo¢eciifHOr0 caMOBPSITyBaHHS MEIiaTOPiB,
Ta/abo i1st 3a0e3neueH s HaaHHsl [TOCITYTH 3 MeJliarlii.

Bapro 3ayBaxkuTH, W0 BITYM3HSHA MOJENb IpodeciiiHol MiArOTOBKU
Me/iaTopa Ta pEryJIOBaHHSA ¥OTro MisUIBHOCTI TOBHICTIO BIATOBIAa€ CyYacHUM
YSBICHHSIM TIPO POJIb Mejiaropa SIK opraHizaropa Ta ¢acuiitaropa Aialory Mix
KOH(QIIIKTYFOUNMH CTOPOHAMH. Y 3B’SI3KY i3 IIMM BHPI3HAIOTHCS TaKi PYHKIII MeaiaTopa

(iX Teperik He € BUYEePITHAM):
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* miarHOCTHYHA. MeniaTop 3iiCHIOE AiIarHOCTUKY KOH(IIIKTY Ha IPEeMeET HOTOo
MeIia0ebHOCTI 3 METOIO BHUPIIICHHS MUTAHHS PO MOKJIMBICTH BIIACHOTO BXOJKCHHS
JI0 TIpoLIeAYpH MeAiaii. Y Xofi Memiallii MeaiaTop JormoMarae CTOpoHaM IPOSICHUTH BCi
TOYKM 3ITKHEHHS iX IHTepeciB Ta BUSBUTH IXHI peajbHI MOTpedW, SKi HEpiIKo
«XOBAIOTHCS 32 HEMPUMUPEHHUMH Ha MEPIIUH MOTJIS ITO3UIISIMH CTOPIH;

* oprauizaiifina. MezaiaTop OpraHi3oBye MPOBEJCHHS MEPEroBOpPIB 1 Kepye
HUMH. BiH cTBOpIoe KoMQOpTHHI POCTIp IS IIPOBEICHHS IIEPETOBOPIB, 03HAHOMITIOE
YYaCHHUKIB i3 perylaMeHTOMITPOBEICHHS Melianii Ta, y pa3i HeoOXiJHOCTI, JOMOBIISIETHCS
3 HUMH PO JONATKOBI IpaBWIIa, CTEXKHUTH 32 JIOTPHMaHHIM PErJIaMEHTY 1 Koperye
MOBENiHKY CTOPIH y pa3i MOpYLICHHsS HUMH PETJIaMEHTY;

* OCBITHBO-i1H(OpMaIiiiHa. MeniaTop iHQOpMye CTOPOHH Ta IHIIUX YYaCHUKIB
Memiamii mpo mpoueaypy, MPUHITUITH Ta IIpaBUIIa Meiamii, ii MOYIJIMBOCTI Ta IepeBart.
VY mporeci Mexianii MeniaTop HaBYa€ CTOPOHU MHUCTELTBY BEIEHHS IEPErOBOPIB Ta
CIIpHsIE OBOJIOIIHHIO HUMU BiJITOBIAHIMH MIEPETOBOPHUMH HABHUKAMH; * TIIATPUMYIOUa.
Meniarop ¢opmye Ta miaTpumye aTMmocdepy IOBIpH Ta CIIBIpami CTOpiH, HaJIae
CTOpOHaM Mejialii ICUXOJOTiYHy MIATPUMKY, 3a0XOYYIOUM IX TIparHeHHs [0
CHIBpOOITHUIITBA Yy BHpIMICHHI KOH(MIIKTY B3a€MOBUTITHHUM I HUX CIIOCOOOM.
Meniarop npuaiisie piBHy yBary Ta J00pO3UWIMBICTb O CTOPIH Meiallii, AeMOHCTpYye
IIOBary J10 HUX, 320X04y€ CTOPOHH JI0 IOLTYKY KOHCTPYKTHBHOTO BUXOXY 3 KOH(IIIKTY;

* TpaHCISIMiKHA. 3aCTOCOBYIOUH TEXHIKH aKTHBHOTO CIyXaHHS, MEIiaTop Aae
MOXJIMBICTh CTOPOHAaM OyTH TOYYTUMHM OJ(HA IHIIOKW. BiH Mae ycBioMHTH BCi rpati
TTOB1IOMJICHB, SIKUMH OOMIHIOIOTHCSI CTOPOHH, Ta TOYHO TIepEeIaTH MOB1IOMIICHHS 1HIII I
CTOPOHI, YCYBalOUu MpH I[bOMY BepOaIbHI KOH(IIIKTOreHH. 3aajisi IHOT0 MEIiaTop
HOBTOPIOE 200 nepe)opMyJibOBYE TBEPIKEHHs CTOPOHM Meaiallil, 100H iHIIa CTOpoHa
aJIEeKBaTHO 3pO3yMisIa BHCIIOBIICHE;

* MpuMHUpHa. MezaiaTop KOHIEHTPYE yBary CTOpiH Ha TOMY, IO iX 00’eqHye
abo, TNpUHAWMHI, CTAaHOBUTH CHINBHUHA iHTepec. [l 3HIDKEHHS eMOLIHHOTO

HaIpy>KEeHHs Ta YCYHEHHsI BepOaTbHIX KOH(IIKTOTEHIB Y CIIUTKYBaHHI CTOPiH MeTiaTop
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aKTHBHO BUKOPHUCTOBYE TiepedpasyBanus (mepedopmyimoanns) [1, 161-162].

3a0e3neyeHHs IpaB MeiaTopa € BaXKIMBUM €JIEMEHTOM PO3BUTKY Meialii sk
e(eKTUBHOTO cII0cO0y BperymoBaHHS KOHQUKTIB. lle mae MOXIHMBICTE MemiaTopam
MpaioBaTi epeKTHBHO Ta HAIIIHO, a TaKOX 3abe3medye JOBIpYy CTOPIH IO Hpolecy
Meiarii.

J1o OCHOBHHUX IIpaB Me/liaTopa MOKHA BiJIHECTH:

1. TlpaBo Ha HeWTpamiTeT — MemiaTOp Mae OyTH HEHTpaJbHHM i
HEYIEepeKCHUM 00 CTOPiH KOHDIIKTY.

2. Tlpao Ha KOHOIOCHIIHHICTE — MeJiaTop TOBHHEH 3a0e3MeYnTH
KOH(QIICHIIIHHICTD BIIOMOCTEH, OTPIMaHUX y IPOIIeci MeTiallii.

3. IIpaBo Ha KOHTPOJIb IPOLECY — MEAIATOP MA€E IPABO KOHTPOIIOBATH IIPOLIEC
Memiarii Ta 3a0e31edyBaTH BiAMOBIIHICTh MPUHITUIIAM MeTiallii.

4. TlpaBo Ha BigMOBY BiJ NPOBEACHHS MeZialii — MeIiaTop Mae NpaBo
BiJIMOBUTH Yy MPOBEACHHI MeAiarii, SKII0 BiH BBaXKae, M0 KOHQIIKT HE MOXe OyTH
BUPIIICHUI MUPHUM IIUIIXOM a00 SIKIIIO BiH BiJJUyBae, 110 HE MOKE OYTH HEHTpaILHUM.

5. IlpaBo Ha roHOpap — MeiaTOp Mae IpaBO OTPUMYBATH TOHOpap 3a CBOL
HOCIIYTH.

6. IlpaBo Ha mpodeciiiHuii PO3BUTOK — MeNiaTOp IOBHHEH IIOCTIHHO
i ABHIYBaTH CBil piBeHB MpodeciitHoi KoMITeTe i Ta OpaTh y4acTs y mpodeciiHoMy
PO3BHTKY.

VYkpaiHcbke 3aKOHOAABCTBO HaIa€ MeAiaTopy HacTyImHi pasa ( cT. 11 3akoHy
VYxpaian «[Ipo meniariro»):

1) camoCTiHHO BH3HAYaTH METOJAMKY IPOBEICHHS Meiallii, 3a YMOBHU
JOTPUMAaHHsI BUMOT 3aKOHY, TPAaBUJI IIPOBEACHHS Meiallii Ta HOpM npogeciiHOT eTUKH
MeJIiaTopa;

2) oTpuMyBaTu Bix cTOpiH KOHQIIKTY (cmopy) iH(opmamilo Tpo Takuit
KOHQUIIKT (cItip) B 00Cs13i, HEOOXiTHOMY Ta JOCTATHBOMY UIS ITPOBEICHHS MeIiallil;

3) Ha BIOIIKOAYBaHHS BUTPAT, 3MIHCHEHNX IUISA MiATOTOBKH JO Memiarii Ta ii
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MPOBEACHHS, a TaKOK Ha OIJIATy MOCIYT 3a 3MIHCHEHHS 3aXOIiB 3 MIATOTOBKH IO
Memiamnii Ta/abo ii mpoBeAeHHS y po3Mipi Ta (opMi, mepeadadeHnx JOrOBOPOM PO
MIPOBEACHHS Meialii, MpaBUiIaMy IPOBEICHHS Meiallii a00 3aKOHOJaBCTBOM;

4) 30mpaTH Ta MOMIMPIOBATH 3HEOCOOJeHy iH(opMaIlifo mpo KiTBKICTh,
TPHUBAJICTH Ta Pe3yIbTATUBHICTh MPOBEICHUX HUM MEIalliif;

5) BIAMOBHUTHCS Bij y4acTi B Memiariii.

3aKOHOM, TOTOBOPOM IPO MPOBEACHHS Meianii abo MpaBHIaMU TPOBECHHS
Menianii MoxyTb OyTu nepeabaueHi i iHIII IpaBa MeiaTopa.

MeniaTop MOKe HaJaBaTH TOCIYTH 3 MeHiarlii Ha IUIaTHIA 4u Oe30TIaTHIN
OCHOBI, 3a HaiiMOoM, depe3 Cy0’ekTa, II0 3abe3medye MPOBEICHHS Memniallii, depes
00’eTHAHHA MeniaTopiB a00 iHANBITyaTbHO.

MeniaTop TPOBOOUTH MeIiallifo IHAWBIAyadbHO K (ismyHa ocoba, sKa
NPOBAMTh HE3aJIeXKHY NPodeciiHy NisUIbHICTB, 200 K (i3nuHa ocoda — MiIpHEMELIb.

Meniatop, SKU MNPOBOAUTH MeEIiallilo iHAWUBIAyadbHO, MOXE BIIKPHUBATH
paxyHKH B OaHKaX, MaTH NEUYaTKy, IITAMITH, OJIAHKH 13 3a3HAYEHHSIM CBOTO IIPI3BHIIA,
iMeHi Ta 1o 0aThbKOBI (32 HASIBHOCTI).

Momo 000B’s3KiB MemiaTopa, TO 3rigHO craTTi 12 3akoHy MemiaTtop
3000B’sI3aHUIA:

1) 3xificHIOBATH MIATOTOBKY 110 Meiamii Ta ii mpoBeAeHHs BiIIIOBITHO 0 I[HOTO
3akoHy, IpaBWII IPOBEISHHS MeAiamii Ta KogeKcy mpodeciiiHoi eTHKH MeniaTopa;

2) mia yac miaroTOBKY 10 MeIialii HaJaBaTi CTOPOHAM KOHQIIIKTY (Cropy) IJis
O3HAMOMJICHHSI KOJEKC NpoQeciiHOl eTHKH, SKOTO BiH JOTPUMYETHCA Y CBOIH
IUSUTBHOCTI;

3) He posrojomnryBaTh iH(OpMaIlii0, sKa CcTaja WOMY BioMa IMig dac
MiTOTOBKY Ta MPOBEACHHS MEIiallii;

4) MOBIAOMIIATH CTOPOHH MEIiaIlil 10 MOYATKYy Ta ITiJ] Yac MPOBEACHHS MeTiaIlii
PO 0COOMUCTiI OOCTABHHM, BiTHOCHHH MeAiaTopa 3 OJHIEIO i3 CTOpiH Memiamii B OyIb-

SKift cdepi, KpiM Memiarii, mpo KOHQIIKT IHTEpeciB, SAKi MOXYTh BUKIHKATH
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OOTpYHTOBaHHN CyMHIB Y HOTO HEHTPAIBHOCTI, HE3aJIS)KHOCTI Ta HEYIEPeKEHOCTI. Y
TaKOMY pa3i MeIiaTop MOXKe IPOBOJUTH MEIIaIifo JIUIIE 32 HASBHOCTI ITMCEMOBOT 3TOTH
BCIX CTOpiH Memiamii Ta BIiAMOBIZHO OO CBOTO BHYTPIIIHBOTO MEPEKOHAHHS IOJIO
JOTPUMaHHS HHUM TPUHIOWITY HEHTPAIbHOCTI, HE3aJeKHOCTI Ta HEYHEepemKEHOCTI
MejiaTopa;

5) NPUNMHUTH MPOBEJEHHS Mejianii y pa3i BUHUKHEHHS CYIIEPEYHOCTI MiX
0COOMCTHUMH iHTEpecaMHu Ta OOOB’sS3KaMH MeaiaTopa, sKa MOXKE BIUIMHYTH Ha HOTO
HEWTpPaNBHICTh, HE3aJIEKHICTh Ta HEYNEePe/DKEHICTh MiJl yac NMPOBEIEHHS Meaiallii, a
TaKOXX 3a HAsABHOCTI IHIIMX OOCTaBHMH, IO YHEMOXJIMBIIOIOTH HOr0 y4acTb abo
BHMAraroTh IPUITHHEHHS HOTO y4acTi B Meiarii;

6) iHpOpMYyBaTH CTOPOHM Ta IHIIMX yYaCHWKIB Mexiarii mpo iXHi mpaBa Ta
000B’sI3KH, TIPHHIIUAIIN 1 TIpaBHIIa IPOBEISHHS Meiallil, CTpYKTypy IpOIeIypH Meianii,
MOXJIMBICTh OTPHUMAHHSl KOHCYJbTAllli Yy BIAMOBIIHUX CHELIATICTIB (EKCIepTiB),
HaCiIKK YKIQJACHHS JIOTOBOPY TMpO TPOBEACHHsS Memiaiii Ta/abo yroam 3a
pe3ynbrataMu Mejianii B MMChbMOBIH 4M yCHIH GopMi, a TaKoX Mpo CBii mpodeciiHui
JIOCBIJI Ta KOMIIETEHIIIIO;

7) KepyBaTH MpOLEeypOr0 Meiartii;

8) mixBuIyBaTH CBiil podeciitHuii piBeHs.

BpaxoByroun HaBemeHe, MemiaTop - e TpeTs HeEHTpambHa CTOpOHA, SKa
JIOTIOMara€ CTOPOHAM [IOCATTH B3a€MOINPHHHATHOTO DIMICHHS y CIopi. 3HAYeHHS
MeJiaTopa BKIIIOYaE:

1. HamanHA MOXIHMBOCTI CTOpOHaM BHCIOBHTH CBOi IOIVISIIM Ha
KOH(JIIKTHY CHTYAIIif0 Ta BIUYTH, 1110 iXHi IyMKH Ta MOTpeOH OepyThes 10 yBary.

2. Jlomomora CTOpOHaM 30CEPEIUTHCS Ha PILIEHHI MPOOJIeMHU Ta CIUIbLHOT
MeTi, a He Ha B3aEMHUX OOBHHYBAUCHHSX Ta KOH(]IIKTAX.

3. IlingTpuMKa CTOpIH y MOIIYKY KOMIPOMICHOTO PillIeHHS, K€ 33JJ0BOJIBHSIE
00uIBi CTOPOHHU.

4. 3alesmeveHHs KOHDINEHIIHHOCTI Ta O€3MeKN IpoIIecy Memiarlii.
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5. Hapmamus iHdopmarii cTopoHaM Tpo Tpolec Mexdiamii Ta yMOBH HOTO
MIPOBE/ICHHSL.

6. BeneHHs AOKyMEHTaIlIi PO MPOBEICHY MEIaIlii0 Ta Y3rOIKESHHS YroIu
MiX CTOpOHaMH.

7. JloTpuMaHHS eTHYHUX NOPUHOWIIB Ta MNpodeciiHuX CTaHIapTiB
MOBEIIHKU MeiaTopa.

8.  IlocuieHHsSI MOXKIIMBOCTEH CTOPIH CaMOCTIHHO BUPIIIyBaTH KOHQIIKTH Y
Maii0yTHHOMY Ta 3MEHILEHHS PU3UKY IOBTOPEHHS CIIOPY.

9. ChpusHHA TiJOBHIICHHIO KYJIBTYpH MHPY, TOJEPAaHTHOCTI  Ta
B32€MOPO3YMIHHS B CYCITUIBCTBI.

10. 3MmeHILEHHS BUTPAT HA BUPILICHHS CIIOPIB, SKi MOXKYTh OyTH MOB'I3aHi 3
CyIOBHMH BHTpaTaMH, BUTpaTaMH Ha aIBOKATIB Ta IHII BHUTPATH, MOB'S3aHI 3

(hopManbHUM BUPIIIEHHSM CIIOPIB.

5. [IPOLJE/TYPA MEJIALJIL. PE3YJIBTAT ITPOLIEJYPH MEJIAIIL.

IMpouenypa Mepmianii, sk NpPaBWIO, HE pEIJAMEHTYETbCS HOPMATHBHO-
MIPaBOBUMH AaKTaMH, ajie IPU TOMY BOHAa € IUIICHOIO, YITKO CTPYKTYpOBaHOIO Ta
BOJIHOYAC THYYKOIO.

HinicuicTs mpouexypu meaianii momnsrae B TOMy, OI0 BOHA € CHCTEMOIO
B32€MOIIOB’SI3aHUX CJIEMEHTIB, SKi y CBOIH CYKYIIHOCTI CTBOPIOIOTH MEXaHi3M
ONTHUMAJILHOIO HEHACHJIBHHIIBKOTO PO3B’s3aHHSA KOHQIIKTY, BHIIIHOIO YCiM HOro
yuacHukam [ 1;228].

Mpouenypa wmenianii € w4irko cTpyKkTypoBaHow. CTpyKTypoBaHICTh
IpoIeIypy Memiallii BKa3ye Ha Te, 10 BOHA PO3KJIAMAEThCsA Ha KOHKPETHI MMOCIII0BHI
eranu abo ¢as3m, 1m0 JONOMararoTh CHUCTEMAaTHU3yBaTH Ta OpraHi3yBaTH IIPOLEC
BupinieHHst KoH(uikTy. KojkeH 3 nux erariB Mae CBOIO (DYHKIIIIO Ta 3aBAaHHS, 1 BOHH
CIUTBHO CHOPSAMOBAaHI Ha [OCATHEHHS METH Memiallil - BHpIMIeHHS KOHQIIKTY 3a

JOIIOMOTI'OKO B3a€EMHUX ,Z[OMOBJICHOCTeﬁ.
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Xoua KOHKPETHi eTary MOKYTh BiIPI3HATHCS 3aJIS)KHO BiJl METOIUKH MEiailii,
OCHOBHI cTaii MeIiamiifHOrO MPOIIeCy BKIIOYAIOThH: MPEMEIialifo, MiAr0TOBYY CTa/ilo,
BHU3HAYECHHS TE€M JJIsI OOTOBOpEHH:, MOUTYK BapiaHTIB PIIIEHHS., OLIHKY BapiaHTiB
pilIeHHs TOIIO.

Etanu mporecy wemiamii MOXyTh OYTH amanToBaHI B 3aJIeXKHOCTI BiJ
KOHKpPETHUX OOCTaBMH Ta MOTped Yy4YacHHKIB, ajie 3arajbHa CTPYKTypa [0MOMarae
HAJIaTH JIOTIYHUHM TMOPSAOK Ta CHUCTEMAaTH3AIliF0 IMpolecy Memiamii. Memiatop Beze
npolec Tak, mo0 BiH OyB e(peKTHBHHM Ta BpPaxOBYBaB OCOOJIMBOCTI KOHKPETHOTO
KOHQTIKTY.

KimpkicTh, Ha3Ba Ta 3MiCTOBHE HAIIOBHCHHS CTa[ili MOXYTHb BiIpi3HATHCS
3aNIeKHO BiJl BHAY MeZiarii, KOHIENIIil MemiaTOPChKOi INKONH, sKa 3/ifiCHIOBaia
MiATOTOBKY MeiaTopa, 00’ eTHAHHS MeIiaTopiB, 0 SKOTO BXOIAHUTH MEIiaTop, Ta HOTO
BJIACHOTO CTHJIIO, JIOCBIly T2 METOAUKU POOOTH.

Y cBiTi BiicyTHI yHiIpiKOBAaHUH MiIX1T 10 BU3HAUYEHHS CTPYKTYPH IIPOIEAYPH
menianii. Pi3Hi mkoiau Menianii BUKOPUCTOBYIOTH Pi3HI miaxoau. Lle MoxkHa NOsiCHUTH
TUM, 110 (opmaizallisi Ta TeopeTH3allis MEIialliifHOT MPoleaypU CylepedaTh caMii
MPHUPOII MeAialii, sika € THYYKUM ITpoIiecoM. BHACITIIOK IIBOTO Ta cama CTajis Meiamii
MOJKE B OJIHUX ITyONIKaIlisiX iMEHyBaTUCs, HAIIPUKIIAJ, IpeMeaialli€lo, B TOH 4yac sK B
IHMUX — TmomepenHsor0  ¢azoro. OxpiM TOro, Benmmka ¢asza IOCHiKEHHA (3a
BH3HAYCHHSM IIEBHUX aBTOPiB) MOKe OyTH po30UTa IHITUMHE TOCIiTHUKaMH Ha TeKiTbKa
OKpeMux crafiii (30ip iHdopmarrii, podoTa 3 IHTEpECaMH TOIIIO), 1[0 HE MAIOTh CILIBHOT
Ha3BU. He3anexHo BiJ HA3BH aJITOPUTM KPOKIB € OTHAKOBHUM.

I'HydkicTh Tpoliecy Memialii moyisrae y ToMy, 1o Ieil mporec Moxe OyTu
aJaliTOBaHUI MiJl KOHKPETHI moTpedu Ta ocolnuBocTi KOHQUIKTY. [HyuKicTh
MpoLEAYpPH Meiallii mojsirae B TOMY, 110 1l KOMIIOHEHTH Ta €Taly, CTHIIb Ta METOANKa
NPOBEICHHS MeAiaTOpOM JIETKO MOXYTh OyTH TWiUTaliTOBaHI MiJ IOTpPeOH
ONITUMAJIFHOTO PO3B’sI3aHHA KOH(QIIKTy. 30KpeMa IO Memiamii MOXYyTh 3aIydaTHCS

oco0r, TyMKH Ta TIATPUMKA SIKUX € BaXXIIMBUMH IJIS CTOpPOHH Memiamii. B mpomy
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BIIMIHHICTP Memiamlii BiJ (OPMaTBHOTO CYHOBOTO ab0 IHINOTO FOPHCIAMKIIIITHOTO
TIPOLIECY, JIe KOJIO YYAaCHUKIB CTPOro oOMexxeHo. Meniamist sIK Mpoueaypa MoKe HOCUTH
IUCKPETHUH XapakTep, 3 IepepBaMH MK CECiIMH, 3 CEMapaTHUMH 3yCTpidaMu
MeziaTropa 3i CTOpOHAMH, 3 MOXKIIMBICTIO TIOBEPHYTHUCS HA IOTIEPEAHIO CTAil0, SKIIO Y
npoueci Menialii CTOPOHM 3’SICYBaji, IO HE BHYEPHNAIN «IIOPSIIOK ACHHHN
norepeanpoi crami [1; 228-229].

I'Hy4KicTh Memialii € OHIEI0 3 KIFOYOBUX MEpEeBar MbOT0 METONY BUPIIICHHS
KOH(JIIKTIB, OCKUIbKM BOHA CHpUSIE ajamnTalii Npouecy J0 KOHKPETHHX OOCTaBHH Ta
moTped yIacHUKIB.

IIpoBenenns mMexianii BKiI0Yae Kiibka eramiB (¢a3, craaiii):

1. IiaroroBka 10 Meaianii (mpemenianis) - e KPUTHYHHUH eTal, OCKIJIBKH Bif
HBOTO 3AJICKHUTh €(DEeKTUBHICTD 1 YCHIIIHICTh camoro mpouecy. Lleit eram Bimtogae B
cebe psil BAXKIIUBHX JIiH, cepell IKUX 30Kpema:

1.1. KoHTaKT i3 CTOpOHaMH.

® BCTAaHOBJICHHSI 3B'SI3KY: MEZIaTOp CIIJIKYETBCS 3 KOXKHOIO CTOPOHOIO,
MOSICHIOE CYTHICTh MEJIiallil Ta poJib MeliaTopa, iHpopMye Ipo MmepeBary mporecy;

 30ip OCHOBHOI iH(OpPMAIIil: OTpUMaHH 3arabHOI iH(popMarii mpo KOH(IIKT
Ta CTOPOHH, 100 MiITOTYBaTHCA 10 €(PEeKTHBHOT pOOOTH.

1.2. Opranizauist mpocTopy.

® CTBOPEHHSI TMPOJYKTHBHOTO CEpENOBHINA: 3a0e3Ne4eHHs 3pYydYHOro Ta
KOM(OPTHOTO MiCIIsl A7 TPOBEACHHS METialliifHuX Ceciif;

® 3a0€3MEUYCHHsT KOH(IICHIIIHOCTI: BCTAHOBJCHHS yYMOB Ta MPABHJI IIOJI0
KOH(IACHIIHHOCTI, 11100 CTBOPUTH OE3IEUHE CEPEIOBHUIIE ISl CTOPIH.

1.3. Bu3Ha4yeHHs [TpaBWJI Ta O4iKYyBaHb.

® PO3pOOJICHHSI Ta Y3TO/PKEHHS OCHOBHHMX IIpaBWI Megiamii, BKIIOYAOUH
KOH(QIACHIIIITHICTH, B3a€EMHY TIOBary Ta BiIKPHUTICTH;

® MTOSICHEHHSI pOJICH: BH3HAYEHHS pOJIEH MeaiaTopa Ta CTOPiH, MOSCHEHHS

OUiKyBaHb BiJl KOKHOI CTOPOHH.



164
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

1.4. 36ip HeoOXiTHUX pecypciB.

® IiTOTOBKa MaTepianmiB: 30ip Ta opraHizarlis HEOOXiTHUX JOKYMEHTIB Ta
iH(opMarii, ki MOXKYTh OyTH BUKOPUCTAHI ITiJT 4ac Meiarlii;

® PO3MJISI MOXJIMBHX BapiaHTIB pPO3B'SI3aHHSA: MIATOTOBKA JI0 poOOOTH 3
iHTepecaMu Ta moTpedamMu CTOPiH, MO0 CIPUATH y3TOKSHHIO BapiaHTIB PillICHHS.

[IpeMemiamiss € BaXJIUBUM €TaloM, IIO JO3BOJSE CTOPOHAM Ta MeEAiaToOpy
BUIITH Ha MelialliiHUI PoLeC 3 TPOAYKTHBHUM HACTPOEM Ta FOTOBHICTIO JI0 CITIBIIpAILi.
Bona Tako CTBOPIOE HIiAIPYHTS JUIi KOHCTPYKTHBHOI OOTOBOPEHHSI Ta BHPILIEHHS
KOH(JIIKTY Mij yac Memiarii.

2. 3ycrpiui cropin Ta meniaTtopa (¢a3a mocaimkennsi). BrmacHe memiamis
CKJIaNIA€ThCs 13 cepii 3ycTpidel CTOpiH 3a ydacTi Ta MATpUMKH Memiatopa. Ileprma
3yCTpi4 PO3MOYMHAETHCS 31 BCTYIIHOTO CJOBa MemiaTopa. Meniatop 3HaHOMHTH
YYaCHHKIB 3 TIPOIEIypPOr0 Memiarlii, il IpHHIUIIaMI Ta IPaBUIaAMH, BCTAHOBIIIOE Pa30oM
31 CTOPOHAMH 3pYYHHUI Ui HHUX IOPSJIOK MPOBEICHHS Mejiallii, BiANMOBiTae Ha
3alUTaHHsI CTOPIH.

Jani MeniaTop IpoIOHYE CTOPOHAM PO3IOBICTH MPO CUTYAIlIIO, SIKa CKIIajacs.
Iett etam € 6a30BUM y MOOYAOBI JiajIoTy MiX CTOPOHAMH. 3aBJJaHHSIM €TaIly € HaJlaTH
CTOpPOHAM MO>KJIMBICTB PO 1 TOBHO BUCIIOBUTHUCS CTOCOBHO KOH(IIIKTHOI CHTYaIii Ta
iX cTaBieHHs 10 Hei. MeniaTop HonomMarae CTOpOHAaM IOYYTH Ta 3pO3YMITH OJJHA OJHY
{ TUM caMHM CHPSIMOBY€E CTOPOHH Ha (DOPMYJTIOBAHHS BRKIMBHUX JUIS HUX ITUTaHb. Tak
BiOyBa€eThCs 30MpaHHA TeM ISl OOTOBOPEHHS CTOPOHAMH Meiallii.

VY nojanblioMy MeaiaTOp Tpalioe pa3oM 3i CTOPOHAMH Ha BUSIBIICHHS iX
CIIPaBXKHIX 1HTEPECiB i MOTped — TOTO0, 10 HACIPABIIi € AJIsl HUX Ba)UIMBUM. MemiaTop
3a JOTMOMOTOI0 YTOYHIOIOYHMX 3allUTaHb Ta IepedpadyBaHb [OMOMarac CTOPOHAM
pO3Mi3HATH BIACHI iHTEpecH 1 mMoTpeOH, sIKi MOXKYTh XOBaTHCS 3a 1X MO3MIisiMH. BiH
(hopMyJTIo€e iHTEpecH Ta ITIOTPEOH CTOPIH Y IMO3UTHBHOMY AYCi, SIK BIIKPUTI Ta MPUIHATHI
UIE 0OroBOpeHHS 3 000X CTOpiH. BusBIEHHS CHINBHUX IHTEpeciB Ta mOTped €

HalleeKTUBHIIMM KPOKOM Ha HUIAXY J0 MOPO3YMIHHS CTOPiH Ta BUPOOJICHHS HUMHU
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PpiIIeHHs, SKe 3aJOBOJIbHATHME X HAHONTHMANEBHIIIIE.

Pobota memiatopa 3i cropoHamu BigOyBaeThCst B (OpMi iHAWBITyanbHAX YU
cnimpHuX 3yctpivedt [1; 230]. V3arampniotoum, 1 (aza JomoMarae BCTaHOBUTH
KOHTAKT, 3pO3yMITH KOHTEKCT KOH(DIIKTY Ta mOOyAyBaTH MiAIPYHTS IS MOJATBIINX
eramiB Meaianii.

3. ®a3za nomyky BapiaHTiB BHMpilleHHS KOH(IIKTHOI cuTyamii - 1e
KITIOUOBHH eTar MeliaifHoOTo MpoIecy, Mij 4ac SKOro MeiaTop JoroMarae CTopoHam
y TeHepalii Ta po3mIsi/i Pi3HUX albTepHATHB s BUPILIEHHS CIipHUX HTaHb. OCHOBHA
MeTa MOJsra€ B TOMY, II00 CTOPOHHM BHSBWJIM Ta PO3MIISHYJIM IIUPOKHHA CHEKTp
MOJKJIMBHX BapIaHTIB, 3 SKHX BOHH MOXYTh 00paTy HAUOLTHII TPpUHHATHHH. Baxmueum
€ aKTHBHA Y4acTh Me/iaTopa, IKUii BUKOPHCTOBYE CBOI HABUYKH YHPABJIiHHS IPOLECOM
JUIA CTUMYJIOBAaHHS TBOPUYOCTI Ta B3aeMomii ctopiH. OCHOBHI eneMeHTH Ii€i ¢a3u
BKJIFOYAOTh!

3. 1.Cmumynro8anus meopuocmi.

® MeiaTop CTUMYJIIOE CTOPOHH BHCJIOBIIIOBATH BCI MOXIIMBI /1€l Ta BapiaHTH
PO3B'a3aHHs KOHDIIKTY;

® BUKOPUCTAHHSI METOIB Ta TEXHIK: MeIiaTOp MO)Ke 3aCTOCOBYBaTH pi3Hi
METOJIH, TaKi SIK MO3KOBHH HITYpM, POJBOBI IrpH 9H iHIII TEXHIKH, MO0 PO3IIUPUTH
KIUTBKICTh MOXKITMBHX BapiaHTIB.

3.2. Vnpaeninua npoyecom. Meniatop opraHizoBye e(eKTHBHE OOTOBOPEHHS,
mo choKycoBaHEe Ha IOIIYK pIllIeHb, BPAaXOBYIOUHM IHTEPECH KOXHOI CTOPOHH Ta
CIPSIMOBYE OOTOBOPEHHS Ha MOIIYK BapiaHTIB, 1110 BPaXOBYIOTh 1[I IHTEpPECH.

3.3. Ilposeoentis nepecosopis.

® BUPOOJICHHS!  y3TO/DKEHMX  pillleHb: MeIiaTop JOIoMarae CTOpOHaM
JIOMOBHUTHCS ITPO KOHKPETHI BapiaHTH PO3B'sI3aHHS Ta 3HAWTH KOMITPOMICHI PillICHHS;

® CTIpUSHHS BHPIIIEHHIO PO301KHOCTEH: MeIiaTop JoloMarae BHpIITyBaTH
po30iKHOCTI Ta KOH(DIIKTHI CHTyaIlil, MO MOXYTh BHHHKHYTH il Yac TONIYKY

BapiaHTiB.
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4. Ilix yac ouinku BapiaHTiB BupileHHs cnopy (¢a3a TopriB) mMemiaTop
[IOCTAaHOBKOI IHTaHb JOIOMAara€ CTOPOHAM OO0paTH cepel YUCICHHHX BapiaHTiB
HaONTHMaJbHIIE PIMICHHS Ta MEPEeBIPUTH WOTO PEaTiCTUYHICTh, y TOMY YHCTI — 3
IOPUANYHOI TOUKH 30pYy.

Ha 11p0My eTami i epeBipKu peaiCTHYHOCTI YIOH MOXKE OYTH JOUITBHUM
3aJy4eHHsT eKCHepTiB (IOPHUCTIB, TIICHXOJIOTIB, apXiTEKTOPIB, IH)XEHEPIB TOILO).
Oco0:11BO 11e KOPHCHO, KOJIM B PE3YJIbTATI YTOIH IiITOTOBJICHI IOKYMEHTH ITiUIATal0Th
Jiep>KaBHIN peecrpallii, a00 CTOPOHH MalOTh 3BEPHYTHUCS 10 Cyay (HampuKian, y pasi
po3ipBaHHS NUTFO0Y TOAPYKKS, SIKe Ma€ HEMOBHOMITHIX miteit) [1; 231].

5. IpuitnarTsa pimeHHs Ta oQopmJIeHHS T0MOBJIEHOCTell (3aBeplIAJIBLHA
(¢aza). MemiariiiHa yroga — MMCHMOBA yrojia yYaCHHKIB MPaBOBiIHOCHH IIPO CHOCIO
BPETYJIOBAaHHS BCiX a00 MEeBHUX KOH(QIIKTIB (CIOpiB), SKIi BHHUKIA a00 MOXYTh
BUHMKHYTH MDK HHMH, LUIIXOM IHpoBeAeHHs Meniauii. MenianiiiHa yroma Moxe
yKmagatucs y GopMi MemialiifHoro 3acTepexeHHs B AOroBopi adbo y dopmi oxkpemoi
yroau (ct. 1 3akony).

B yropi 3a pe3ynbraramu Meiaiii 3a3HaqaroThCs:

1) mata i miciie yKIIaAeHHS YTOIM;

2) BIZIOMOCTI PO CTOPOHH MeEJiallii Ta iX MpeCTaBHUKIB;

3) meniaTop (MemiaTopm), cy0’ekT, o0 3abe3mnedye MpoBEACHHS Memiamii (3a
HasBHOCTI ),

4) peKBi3UTH JOTOBOPY MPO MPOBEACHHS Meiallii Ta/abo MpaBuJiI MPOBEACHHS
Memiaii;

5) ysromkeni cTopoHamMu Mejiaiii 3000B’s3aHHS, CIIOCOOM Ta CTPOKH iX
BUKOHAHHSI, & TAKOXK HACIIIZIKH IX HEBUKOHAHHS 200 HEHAJIE)KHOT'O BUKOHAHHS;

6) iHIIl yMOBH, BU3HAYEHI CTOPOHAMH Meiarlii.

B yromi 3a pe3ynpTaTraMu Meianii CTOPOHH Meiallii MOXKYTh BUHATH 332 MEXIi
mpeaMera KOHQIIKTY (CIopy), 3a3HaYSHOTO B JOTOBOPI IO MPOBEACHHS Meiallii, abo

3a MeXi IpeaMeTa IMo30BY (3asBH), SKIO MeMiallis MPOBOAUTHCS IIiJ Yac JOCYJOBOTO
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pO3CIiayBaHHs, CyJOBOTO, TPETEUCHKOTO, apOiTpaXKHOTO MPOBAPKEHHS abo Imim Jac
BUKOHAHHS pIMICHHS CYyOy, TPETEUCHKOrO Cydy YM MIDKHAPOIHOTO KOMEpLiiHOTro
apOiTpaxy.

VYroma 3a pesymbraTamMu Mefiamii HE TOBHHHA MICTUTH HOJOXEHB, IO

HOPYLIYIOTH IIpaBa Ta IHTepecH 1HIIHUX 0ci0, IHTepecH JepkaBu a00 CYCITUIbHI IHTepeCH.

6. FI3HEC-MEJ[IALIA.

[MonsTTs KOMEpUiliHOT Meianii, abo 6i3Hec-Menialii, sKi JAani B)XUBATUMYThCS
SIK CHHOHIMH, MO>KHA PO3KPHBATH Y By3bKOMY Ta IIMPOKOMY 3Ha4YCHHI.

VY By3pKOMY 3Ha4YCHHI KOMeEpUiiHy Mepiamiro (Oi3Hec-memiamiro) MO)KHa
BU3HAYNTH 5K alIbTEPHATHBHY (I103aCyIOBY) CTPYKTYPOBaHY IIPOLIEAYPY BPETyTIOBAaHHS
CIOpiB, IO BUHHUKAKOTH B TIPOLECi MIATOTOBKH OO 3IIHCHEHHS TOCHOTApCHKOL
JISUTBHOCTI Ta/a00 T 3MICHEHHS, B paMKax K0T CTOPOHU HAMararoThCsl JOCSTTH 3T0AU
JUTSI BUPILIEHHS CTIOPY 3a JOMOMOT0I0 HEUTPAILHOTO MOCepeTHUKA (MeTiaTopa).

VY mupokoMy 3HaYCHHI Oi3HEC-Meiallis — 11e HOBa KyJIbTypa I[HBLII30BaHOTO
niajnory y cepi rocnoZiaproBaHHsl, 110 CTBOPIOE MOYKIIMBOCTI JJIsl BUPILIEHHS CHIOPIB, a
TaKOX 3amo0iraHHs X BHHUKHECHHIO.

Ake KoMepIiiHa Memiallis 3aCTOCOBYETHCSI HE TUIBKH TaM, JI¢ iCHYE CIIip.
BizHec-meniamiss yCcmimrHO BHUKOPHCTOBYETHCA TAaKOX SK MPEBEHTHBHHUN 3aci® s
PO ITAKTHKA TOTECHIIHHUX KOHDITIKTIB.

3aBnaHHsAM Oi3HEC-MeAiaTopa € HalaroJUKEHHs IpOolecy KOMYHIKaIil Mix
CTOpPOHAMH Ta HAaJaHHS CTOPOHAM MOKJIMBOCTI 0OpaTH MpUHHATHUN U BCIX BapiaHT
BUPIILICHHS CIOPY Ha MiCTaBi pO3TOPHYTOrO aHami3y ioro cyTi [1; 336-337].

BizHec-memialiisis Moke OyTH 3acTOcOBaHa B pIi3HUX cdepax Oi3HeCy s
BUpILIEHHS] KOH(QUIIKTIB, TMOKpAIIECHHS KOMYHiKamlii Ta 30epe)KeHHS B3a€EMOBHI1ITHHX
crocyHkiB. Ocb zesiki cepu, ne 6i3Hec-Memiarist Moxe OyTH epeKTHBHOIO:

1. KoH}ITIKTH B KOJTEKTHBI.
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e MK CHiBpOOITHMKaMH: BHUPIMIEHHS HEMOPO3yMiHb, KOH(IIKTIB i3
CHiBpOOITHUKAMHU, TOKPAIIEHHS POO0YOTO KOJCKTHBY;
® MK pI3HHMH KOMaHIaMu a0o0 BiJilaMH: 3MEHIICHHS KOH(QIIKTIB MiX
PI3HMMH YaCTMHAMHU OpTaHi3aliii.
2. Criopu MiX TapTHEpaMH Ta yYaCHUKaMH Oi3HeECY.
® KOMEpIIiifHI CIOPH: BHPIIICHHS CYNEpedoK, IOB'SI3aHUX 13 KOHTPaKTaMH,
TPaH3aKI[SIMU, TIOCTAYaHHSMH TOBaPIiB Ta MOCIYT TOIIO;
ecrmopr MK Oi3Hec-mapTHEpaMH: pPO3B'A3aHHA  PO3ODKHOCTEH MK
CIiB3aCHOBHHKaMH, YYaCHHKaMH Oi3HECY UM iHBECTOPAMHU.
3. Criopu 3 KIJIi€eHTaMHU a00 TOKYIIIISIMH:
® KOH(]DIIIKTH 3 KITI€EHTaMU: PO3B'sI3aHHS IMUTaHb, IOB'A3aHUX 13 32I0BOJICHHSIM
KIIIEHTCHKUX MOTPEO, BiIMIKOAYBAaHHIM a00 00CTYrOBYBaHHSIM.
bizHec-Menianis € epeKTHBHUM IHCTPYMEHTOM JJIsl BUPIIIEHHST KOH(IIIKTIB y
0i3HeC-CepeIOBHIILIl, OCKITPKH BOHA CIIPHSE IIBUIKOMY Ta €(DEKTHBHOMY PO3B'SI3aHHIO
CylepedoK, 30epeKEHHIO B3a€EMOBHIIIHMX CTOCYHKIB Ta 3MEHIIEHHIO BHTpAT,
MOB'SI3aHKX 13 KOH(TIKTaMH.
VY monmwHI peryiroBaHHA Oi3Hec-Memiail JISKUTh BEIUKE PIZHOMAHITTS
KOMEpUIHHUX CIIOPiB, 110 BHHUKAIOTH B IIPOLIEC 31iiCHEHHS FOCIIOaPCHKOT MisITBHOCTI.
[Ipononyemo y3araiapHEHO KJIACH(iKyBaTH BKa3zaHI CHOPH 3a CyO’ €KTHHM
CKJIa[IOM iX YYaCHHKIB:
® MiX Cy0’€KTaMH roCIOAapiOBaHHs Ta iX KJII€HTaMH;
® MiX Cy0’€KTaMH roCIOAapIOBaHHs Ta iX KOHTpareHTaMu;
® CIIOpH 3 NpALiBHUKAMH Cy0’€KTIB TOCIIOJapIOBaHHS, 1110 BKJIIOYAIOTh CIIOPH
MDK TPYAOBHM KOJIEKTHBOM Ta poOOTOJAaBLEM, OKPEMHUMH TPYIIaMH IpaL[iBHUKIB Ta
KEpiBHUIITBOM, MpAI[iBHUKAMH OJHOTO 1€PapXi4HOTO PiBHS, OKPEMHUMH IMpaIliBHUKAMH
Ta poOOTOABIIEM;
® MK BIIAaCHMKaMH Oi3Hecy (yYaCHHKaMH, AaKI[iIOHEpaMH TOBApHCTB) Ta

HaliMaHUM TOII-MCHCIXKMCHTOM,
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® MiX BIIaCHHUKaMHu Oi3Hecy.

3anexxHo Bi mpeAMETy criopy Oi3Hec-Meiamiro MoXHa KITacu(piKyBaTH Ha TaKi
OCHOBHI BH/IH, 30KpeMa:

e Mejiamiio y chepi ToToBipHUX BiTHOCHH;

e Mejiamiio y chepi IeTKTHUX BiIHOCHH;

e Meiallito KOpIoOpaTUBHUX CIIOPiB;

e QiHaHCOBY Mezialliio;

® 3eMENbHY Meialliio;

® MECTUYHY MEAiaio;

e Memiatiro y cdepi iHTeneKTyaabHOi BIaCHOCTI;

® BHYTPINIHBO-OPraHi3amiifHy Memianito (10 BKIIOYAE Y TOMY YHCII TPYHOBI
CIIOpH);

o Megianiro GizHec-maptHepcTBa [1; 339-340].

Pi3HOMAaHITTS KOMEpPIIHHMX CIOPiB BU3HAYa€ OCOOJMBOCTI TPOBEIACHHS
Oi3Hec-Memiallii 3aJIe)KHO BiJl MPEIMETY CIIOpY, HOro cy0’eKTHOTO ckiamy Ta cepu
CIIPHHUX MPABOBITHOCHH.

OnHak 0e33almepeyHor0 IEPeBaror BKAa3aHOTO NPOLECY € MOXKIMBICTh
BUKOPHUCTaHHA Oi3HEc-Memiallii K iHCTPYMEHTY He TUIBKHU JJIS BUPIIICHHS ICHYIOUHX
CHopiB Ha Oymb-fAKid cTamii iX PO3BUTKY, aue 1 A 3amodiraHHs X BHHUKHEHHIO Ta
HOTJHOJIEHHIO.

TakuMm unHOM, ToMyJsipu3allist Oi3Hec-Meialii B Hallli iep)kaBi MOXe CTaTu
moyaTtkoM st (DOpMyBaHHS HOBOI KYJIBTYpH LHMBLII30BaHOro mianory y cdepi
rocrnogaproBanss [ 1;344].

Bucnoexu.

Icropist anbrepHaTHBHOTO BUpitieHHS criopiB (ADR) naryerbes 3 naBHiX 4acis,
KOJIH JTFOJTH BUKOPHCTOBYBAIIM Pi3HOMaHITHI CIOCOOHM BHpIIIEHHS CBOIX KOH(ITIKTIB 0e3
BUKOPUCTAHHS CyIOBHX npouenyp. Hampukiaz, y 6aratboxX KylnbTypax yperyinoBaHHS

CIOpiB MPOBOMMIOCS 3a JOMOMOTOI0 IOCEPEHHUIITBA, 1€ HEHUTpajibHA CTOPOHA
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BHpiITyBaia CIip MiXXK CTOPOHAMH.

VY cygacHomy 3HaueHHi TepmiH "ADR" 3'sBuBcs B 1970-x pokax, kosmu B CIIIA
Oynu BIPOBapKEHI CIieiaNbHI MPOTpaMy Mo po3poOIi Memiarii Ta iHIIMX METOJIB
Bupimenas cnopiB. Ha mouarky 1980-x pokiB ADR modaB akTHBHO pO3BHBATHCS B
CIIA Ta iHmUWX KpaiHaxX CBITy, BKIIOYaoud BemukoOpurtanito, €Bpony, Kanany,
Snoniro Ta ABCcTpasiio.

Y 1990-x pokax ADR craB Bce Oinpm momynspHuM B cdepi Oi3Hecy Ta
BUpIIIEHHS KoMepuiiHuX cnopiB. Jleski kpaiHu cramu BrpoBamkyBath ADR B
3aKOHO/IaBCTBO, 100 CIIPHATH PO3BUTKY Ili€i CHCTEMHU Ta 3MCHIINTH HaBaHTA)KCHHS Ha
CYZOBY CHCTEMY.

3a ocraHHI pPOKM aJbTEPHATHBHE BHPIMICHHA CIIOPIB CTa€ BCE OUIBII
MOITYJISIPHAM 1 TOCTYITHUM, 3'SBUAIMCS HOBI METOAHM, SIKI PO3MIMPHIN MOXKIMBOCTI JUIS
BUPIIICHHS CIIOPIB Y CBITI.

3arajgoM, po3BUTOK CHUCTEMH AIbTCPHATHBHUX BHPIIICHHS CIOPIB CBIIYUTH
PO 3pOCTaroye BU3HAHHS BaXKJIMBOCTI AJIbTEPHATHBHUX METO/1iB BUPILIIEHHS CIIOPIB IS
JIOCSITHEHHS! €()eKTHBHOT'O Ta CIIPABEIIMBOTO PO3B’sI3aHHS CIIOPIiB.

3akoH Yxkpainu "Ilpo wmemiamiro" (mami 3akoH Tpo Memialliro) BH3HAYa€e
MIPaBOBY OCHOBY Meaiarii B YKpaiHi Ta peryimoe i 3acTocyBaHHs. 3aKOH PO Meialliio
OyI0 IPUITHATO 3 METOIO ITiIBUIICHHS e(DeKTUBHOCTI BUPIIMICHHS CIIOPiB Ta 3MEHIIICHHS
HaBAHTAXKECHHS Ha CyJJOBY CHCTEMY.

3rigHo 3 3aKOHOM MPO Meiamio, Memiallis € JOOPOBUIBHHM IMPOILECOM
BPETYJIOBAaHHS CIIOPY, B SIKOMY HE3aJeXHHUH TpeTii ocoba (MexmiaTrop) moromarae
CTOpPOHAM 3HANTH B3a€EMOBHTIIHE pimieHHs. [{e Moke OyTH 3aCTOCOBAHO IS BUPIIIICHHS
CIIOpIB y PI3HUX Tally3sx, BKIOYAIO4M CiMeiiHe npaBo, Oi3Hec-CIpaBH, TPYJOBI CIOPH,
CIIaJIKOBI CIIpaBH Ta 0araTo iHIIKX.

3akoH INMpo MeZialilo TakoK BH3HA4Yae TpaBa Ta OOOB'I3KM MeNiaTopis,
MpoIenypy TPOBEICHHS Memiamii, BKIOYal0OUYM KOH(QINEHIIHHICTE Ta IMYyHITET

MeziaTopa, a TAKOXX BCTAHOBIIFOE BUMOTH JI0 MIATOTOBKH MEIIaToOpiB Ta iX peecTpaiii.
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3aKoH PO Memiallifo € BaXIUBUM KPOKOM IS MIATPUMKH aJbTePHATHBHIX
METO/IiB BUPILIEHHs CIIOpiB B YKpaiHi Ta MiABHUIIEHHS X BUKOPHCTaHHS, 30KpeMa s
3MEHIIICHHS HaBaHTa)XEHHS Ha CY/IOBY CHCTEMY Ta ITiIBUICHHS SKOCTI IPaBOCYLAS.

Meniarist - e mporec BHpIMIeHHS KOHQUIKTY abo cmopy Mix aBoma abo
OiNbIIIe CTOPOHAMH, 3a JOMOMOTOK HEHTpalbHOI TPEThOi OCOOH, SKa IOIoMarae
CTOpPOHAM 3HAWTH CIUIBHE PillIeHHs 0€3 HEOOXIAHOCTI CYJ0BUX MPOLEAYD.

VY wMepnianii, TpeTrs CTOpoHa, BioMa SK MeEAiaTop, JOIOMara€ CTOpOHaM
3pO3YMITH TO3UII OZHE OJHOTO, BUCIYXOBYE iX iHTepecH, NOTpeOu Ta OakaHHs, Ta
JOTIOMAarae CTOpPOHAaM 3HAWTH PIIICHHS, SKE BPaxOBYE IHTEPECH KOXHOI 31 CTOpIH.
MegiaTop He mnpuiiMae pioIeHHS 3a CTOPOHM, a JOIOMAarae iM 3HAlTH B3a€EMHO
TIPUHHATHE PIIICHHS.

Meniartist MOKe BUKOPHCTOBYBATHCS IS BUPIIICHHS Pi3HUAX TUIIIB KOH(IIIKTIB,
TaKMX K CIMEHHI, KOMepIIiiHi, TpyJOBi Ta iHII. BoHa MOXke OyTH e(eKTUBHUM 1 MEHII
BUTPATHHUM CITOCOOOM BHPIIIEHHS KOHMIIKTY, TOPIBHIHO 3 CYIOBUMH TPOIEAYPAMH.

Ocp ziesiki 3 mepeBar, siki MOXyYTb OyTH IMOB's3aHi 3 BUKOPUCTaHHSIM Meaiamil
JUISL BUPILLIEHHS CIIOPIB:

1. 30epexeHHs BiTHOCHH: Memiamis MOXKe JOTIOMOTTH 30€perTH BiHOCHHH
MIDXK CTOPOHAMH, OCKUJIBKH BOHA CITPSIMOBaHa Ha JIOCSITHEHHS KOMIIPOMICY Ta CITIBITPALI0
MiX CTOpOHaMH.

2. Konutpoms mpomecy: CTopoHH y Memiamii 30epiraloTh KOHTPOJIb Hal
MPOIICCOM Ta PIIICHHSM, 10 POOUTH HOT0 OLIBIIT 33J0BIIBHUM JJIs1 000X CTOPIH.

3. EdextuBHicts: Meniaiis Moke OyTH HIBHIIIO Ta MEHII BHTPATHOIO
AIBTEPHATHBOIO JI0 CYJOBUX NPOLEAYp, L0 3a0e3neuye 3MEHIICHHs Yacy Ta BUTpAT,
NOB'SI3aHKX 3 BUPIIICHHSM CIIOPIB.

4. KouoineHnidHicTh: Memniaris Moxe 3a0e3mednTH KOHQIACHIINHICTE Ta
3aXHCT Bijl PO3TOJIOIIEHHS, [0 MOXe OyTH 0COONMBO BaXIMBHM Y CHTYAIisIX, KOJIH

KOH(QITIKT MOKE CTaTH ITyOTiIHIM.



172
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

5. KpeartuBnicte: Memiamiis Moke 3a0€3[EYUTH CTOPOHAM MOYMKIIHUBICTh
3HAXOAWTH KpPEaTWBHI Ta HECTAHAAPTHI PIIICHHS, SKI MOXYTh OYTH HEJOCTYIHI B
paMKax CyZOBOTO IIPOLECY.

6. 30epexxenHst pecypciB: BukopucraHHs Memiamii MOXe 3MEHIIUTH
HABAHTAXXCHHS Ha CYIOBY CHCTEMY, 30CpIratoud pecypcd s CKIAIHHUX CIpaB, sKi
BUMAraroTh CyJJOBOI'O PO3IJISIY.

Vi ui mepeBaru poOIsSTh Meianilo BaKINBUM IHCTPYMEHTOM IIJIsl BUPILICHHS

CHOpiB y 0arath0X KOHTEKCTAaX, BiJl Oi3HECY JI0 CIMEHHUX BiJHOCHH.
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MPOCTOPI, 32 KOJIOM OCi0.

5. IlpaBo3acTrocyBaHHs — 0COONMBA (popMa peaisaiii mpasa.


https://zakon.rada.gov.ua/laws/show/1875-20#Text
https://zakon.rada.gov.ua/laws/show/2145-19#Text
https://zakon.rada.gov.ua/laws/show/435-15#Text
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6. AKT 3acTOCYBaHHS IIpaBa.

JliTepartypa.

BCTYII

CyuacHe pO3YMIHHS TPAaBOYTBOPEHHS BiAPI3HIETHCS BiJJ HOPMAaTHBHOTO
miaxomy, 1m0 0Oa3yBaBCsS IEpeBaXHO Ha mporeci mpaBoTBopuocti. IIporec
MIPaBOYTBOPEHH iiie Oe31epepBHO, OCKUTBKY OCTIHHO BUHUKAE HOBI BUAN CYCIUTBHUX
BiJJTHOCHH, HOBI Cy0’€KTH BUMAararoTh BU3HaHHS CBOTO IIPaBa, a cTapi — po3IIUpPEHHs b0
3MiHH CBOIX IIPABOBUX MOXKJIHBOCTEH. [IpaBOTBOPUICTh BUCTYIIAE SIK OQilliiiHa CKIIaToBa
NPAaBOYTBOPEHHsI, CaMOCTiiHa 1 3aBepmianbHa #Horo cragis. IlpaBoyTBOpeHHs
3IHCHIOETBCS 0 TMPABOTBOPYOCTI, MOPSA 3 HEIO, Y BUIJBLII MPaBOTBOPYOCTI, MiCHs
MIPaBOTBOPUOCTI, y TpoIleci peamizamii mpasa. [IpaBOoyTBOpeHHS 3IIHCHIOETBCS HE
TIJIBKH JEP)KaBOI0, ajic W CYCHUILCTBOM: Y IIPaBOCBIIOMOCTI, MPaBOBIIHOCHHAX,
MPpaBOMIpHIA TOBEIiHIlI, MPAaBOBUX TEOPISX, MPABOBIM MPaKTHUIl, IHAUBIAyaTbHUX 1
KOJIEKTHBHUX JIOrOBOpaXx. Bonn JIOCITKYIOThCS, y3arajbHIOIOThCS,
CHCTEMaTH3YBJIMCs JIEPXKABOIO, a IMOTIM (OPMYIIOIOTBCS B HOpMax IIpaBa, 30BHI
BUPOKCHUX B HOPMATHBHO-TIPABOBUX aKTaX, HOPMATHBHO-IIPABOBUX JOTOBOPAX,
IIPaBOBHUX IIpeLie/IeHTaX, IPAaBOBUX 3BHYAsIX. | 0JIOBHE MPU3HAYEHHS ITPAaBOTBOPUYOCTI —
BCTaHOBJICHHS HOBHX ITPaBOBUX HOPM. 3MiHa i CKACYBaHHS 3aCTAPiINX MIPABOBUX HOPM
CHpUsi€ 3aTBEPHKEHHIO HOBHX i, BiITaK, BOHU BXOIATH O HOTO CKJIANy SK AOIMOMIKHI

NPOSIBU IIPABOTBOPHYOCTI.

1. IIOHATTA [TIPABOTBOPEHHA TA [IPABOTBOPYOCTI

[lpaBoyTBOpeHHsT — 1€ IIpolec, SKWH BKJIIOYa€ BHUHUKHEHHsS IOTPeO
CYCIIIJIbCTBA Yy BPETYIIOBaHHI NEBHUX BIJHOCHH 1 aKTiB MOBEIIHKH, iX yCBIJIOMJICHHS,
(dopMyoBaHHS 1 IOpUAMYHE 0(OPMIIEHHS y BUIIISI TPaBOBUX HOpM. [IpaBoTBOpUiCTH
HEOOXiZHO pO3riIsifaTH B MeEXax MIMPHOIOrO IOHATTS — IIPaBOYTBOPEHHS 1 HeE

OTOTOXHIOBATH 3 HHM. [IpaBoTBOpUicTs — Il MpaBoBa GopMa IisUTBHOCTI EpKaBU 3a
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YYaCTIO TPOMAISTHCHKOTO CyCITinbeTBa (y Tepen0adeHnx 3aKOHOM BHITAKAaX ), TIOB's13aHa
i3 BCTaHOBJICHHSAM (CaHKIIOHYBaHHSM), 3MiHOIO, CKACyBaHHSIM IOPHINYHHUX HOPM.
[IpaBoTBOpUicT, BUpaxaeThCs y (OpMyBaHHI, CHCTeMaru3amii, NPUHAHATTI Ta
OTIPIITIOJHEHHI HOPMAaTHBHO-TIPABOBHX aKTiB. O3HAKH MPaBOTBOPUOCTI:

1) 3aifiCHIOETBCS AEPIKABOIO OE3MOCePEHBO a00 3 ii OMepeHHOTO T03BOIY, a
TaKOX IPOMAJITHCHKUM CYCITUILCTBOM (HaposoM) i Horo cy0'ekTamu;

2) momnsira€ y CTBOPEHHI HOBUX HOPM ITpaBa a0o B 3MiHI UM CKaCyBaHHI YHHHHUX
HOPM;

3) mHaOyBae 3aBepIICHHS B MHCHMOBOMY AaKTi-IOKYMCHTI, SIKH Ha3UBA€THCS
HOPMaTUBHO-TIPABOBUM aKTOM;

4) BinOyBa€eThCA BiMOBITHO 10 IPABOBOTO PETTIAMEHTY, TOOTO MPOLIEAYPH, KA
BCTAHOBIIFOETHCS [IPABOBUMH HOPMaMH;

5) Mae KOHKPETHO-1[1JILOBY 1 OpraHi3aiiiiHy ClipsMOBaHICTb.

[TpaBOTBOPUICT HE MOXHA 3BOJUTH JI0 3aKOHOTBOPYOCTi. 3aKOHOTBOPYICTh €
BUKJIIOYHOIO MOHOIIOJIEI0 MPE/ICTABHUIIBKUX BUINMX OPraHiB JepkaBu (B YkpaiHi —
BepxoBnoi Pamu) abo Hapoay (rpoMaasHCBKOrO CYCHUIBCTBA) y MepeadadeHux
3aKOHOM BHUITaJIKaX. 3aKOHOTBOPYiCTh — Ba)XKJIMBA CKJIAJOBA YaCTHHA IPABOTBOPYOCTI,
SIKa 3aKIHIY€ThCS IPUIHATTSM 3aKOHIB. Pe3ysbTar mpaBoTBOPUOCTi — BCI HOPMAaTHBHO-
MPaBOBi aKTH: 3aKOHH, YKa3W, PO3MOPSKEHHS, PilleHHS Ta iH. BoHUM 3'IBIAOTHCA
BHACIIZIOK CKJIAQJHOI MiSUTPHOCTI BHINUX JEepKaBHUX OpTraHiB, OPraHiB MiCIEBOTO
CaMOBpSIIyBaHH:I, MICIIEBOT Iep)KaBHOI aMiHiCTpalii, KOMEPLUIHHNUX 1 HEKOMEpLIHHHUX
opraHizaiiif, TpyIOBUX KOJEKTHBIB. [IpaBOTBOPUICTE — OIWMH 3 BaXIMBUX HAIPSIMKIB
(yHKIIOHYBaHHSI TPOMAJSIHCBKOTO CYCIIUIBCTBA 1 JIepKaBu, OJlHA 3 IPaBOBUX (OpM
(«000110HOKY) TX IiSTBHOCTI, 11 CIIi/T BiAPI3HATH BiX ITpaBo-TBOpeHHs. [IpaBoTBOpeHHs —
Bci QopmMu i 3aco0M BUHHMKHEHHS, PO3BHTKY Ta 3MIHM IIpaBa, y TOMY 4YHCHi 1
NpaBOTBOpYiCTh. [IpaBOTBOPUICTH — MOHATTS BY)XYe, HIK NPaBOTBOPEHHS, BOHA —
YacTHHA TPABOYTBOPEHHS, HOT0 CaMOCTiiHA 1 BUpimIagbHa cTadis (BUIIAN PIiBEHB).

[HimiaTHBY, TPOMO3HUIIII0 PO HEOOXITHICTH MPUHHATTA TOTO UM IHIIOTO 3aKOHY HE
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MOJKHA BBa)KaTH IPABOTBOPYICTIO, X0Ua 3 iHII[IaTHBH MOXKE TTOYATHCS TPABOTBOPIICTb.
OOroBOpeHHs! MTPOEKTY KOHCTHUTYILII HACEICHHSM — I HE NPaBOTBOPYICTb, ajle MOXKeE
npu3BecTd 0 Hei. [IpaBOTBOPUICTh MOYMHAETHCS TOMI, KOJMH TNPHHUHATO JAEp’KaBHE
pilIeHHS PO MiATOTOBKY MPOEKTY HOPMAaTHBHO-TIPAaBOBOTO aKTa, CKaXiMO, 3aKOHY.
["0110BHOIO BiZIMIHHICTIO TPaBOTBOPYOCTI Bifl IPABOTBOPEHHS € Te, 1110 TBOPYICTh MpaBa
3MIHCHIOETHCS ICP)KaBHUMHU OpraHamu abo 3 iX CaHKIIil, 103Bosy. [IpaBoTBOPUICTS - 1€
Hacamnepes, (¢GopMa  BIaJHOI-BOJILOBOI  JMISUIBHOCTI  JIepXaBH,  (OPMaILHOTO
HOPMATHBHOTO 3aKpilUIeHHS Mipd cBOOOJM 1 CHPaBEeJIMBOCTI, sIKa BKJIIOYAE
JOCTIDKeHHS], y3araJIbHEHHS 1 CHCTeMAaTH3allil0 TUIIOBUX KOHKPETHUX TPaBOBIIHOCHH,
KOTpi BHHHKAIOTh Yy TIPOMAaJSIHCBKOMY CYCIUIBCTBi, 1 CHpSIMOBaHa Ha CTBOPSHHS
HOPMaTHBHO-TIPaBOBOTO akTa. IIpaBoTBOpeHHs — (hopMa BUHUKHEHHS 1 OyTTS mpaBa B
OIMPOKOMY MPAaBOBOMY IIONi: JO TIPaBOTBOPYOCTI, MOpYyd i3 HHUM, y BHUTIAAI
NPaBOTBOPYOCTI, MICJIsi MPABOTBOPHOCTI, y Mpolieci peatizauii npasa. [IpaBoTBOpeHHs
BiIOYyBa€eThCS 1 1032 TPABOTBOPUYOCTI JAEPKABOIO, Y paMKax TpPOMaITHCHKOTO
CYCHiJIbCTBA — Yy TIPaBOCBIOMOCTI, KOHKPETHHX IPaBOBIJHOCHHAX, IPaBOMIpHIiH
HOBE/IiHIII, PAaBOBHUX TEOPIsiX, CYJOBUX MpeleneHTax 1 T. iH. [IpaBoTBOpEeHHS KHUBUTH
MIPABOTBOPYICTh HOBUMH IPABOBUMH iJCsIMH, MPABHIAMH IOBEIIHKH, KOHKPETHUMH
PIIICHHSAMH, YroAaMH, KOTPi IOCIIDKYIOThCS, y3arajbHIOIOTHCS, CHCTEMAaTH3YIOTHCS
JepXKaBoIo, a 10 TOMY (OpMYJIOIOThCS B HOpPMax IIpaBa, 30BHILIHBO BHPAKCHUX Y
HOPMaTHUBHO-TIPABOBUX aKTaXx.

MoskHa BUJUTUTH TaKi piBHI IPaBOTBOPEHHS:

1) rHOCeoOTiUHNMI — BiTOWBaE MpoIleC BUHUKHEHHS 1 PO3BUTKY IpaBa y hopmi
MPaBOCBIIOMOCTI;

2) MmarepianbHUii — BUpaxkae (GopMyBaHHs MpaBa y BUIJIII KOHKPETHUX
IIPaBOBIJHOCHH, IPABOMIPHOI IIOBEIIHKH;

3) IHCTUTYLIHHUI — BiIOMBaE iCHYBaHHS IIpaBa sSIK CHCTEMH ITPaBOBHUX HOPM.
OcraHHIl piBeHb NMPaBOTBOPEHHSA € piBHEM NpaBOTBOpYOCTi. [IpaBOTBOpHYICTE — IIe

opraHizaIiifHo opopmIIeHa TisUTbHICTh YITOBHOBAXECHUX CY0 €KTIB MO YXBaJICHHIO, 3MiHi
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Ta CKacyBaHHIO IPAaBOBHUX HOPM, 3HiMCHIOBaHAa BIIIOBITHO O CYCIUIBHHX MOTpPed B
HOPMaTUBHO-IIPABOBOMY PEryJTIOBaHHI.

O3HaKky MPaBOTBOPYOCTi:

1) 3miACHIOETBCSA YIIOBHOBAXCHUMH CyO’€KTaMH: AEP)KaBOIO, CYCIIITECTBOM
(HapoooM), opraHamMu MICIICBOTO CaMOBPsAYyBaHHsS, 00’€IHAHHSIMHU TPOMAJIIH,
TPYIOBUMH KOJIEKTHBAMH;

2) BHpaKaeTbCcs y BCTaHOBJIEHHI (OQiliiiHOMy BH3HaHHI, KOHKpeTH3arlii)
HOBUX, 3MiHi THX, IO AIIOTh 1 BIMiHI 3aCTapiuX NPaBOBUX HOPM;

3) onepiKye 3aBepLICHHS B MICEMOBOMY JOKYMEHTI;

4) 3nifiCHIOETBCS 3 JOTPUMAHHAM HPOLEYPH i ATOTOBKH 1 YXBaJICHHS aKTy.

OyHKIIiT TPaBOTBOPUOCTI:

1) ¢byHKIisT TEpBUHHOTO PETYNIOBAHHS HOBHX CYCHUIBHHUX BIIHOCHH, SKa
3IIHCHIOETHCS IIJISIXOM BU/IaHHS HOBHX 32 3MICTOM HOpPM nipaBa. Hanpukian, y Har yac
BIIOyBa€ThCA IOPUANYHE OGOPMIICHHS BIAHOCHH, ITOB’S3aHUX 13 BHKOPHCTaHHIM
KOMIIT FOTepiB Ta iHpOpMaLiHUX TEXHOJIOTH;

2) ¢dyHKLis OHOBJICHHS HOPMaTHBHO-TIPABOBOI'O Marepiaily, sika nependavae
3MiHy a00 CKacyBaHHS THUX HOpM, SKi 3acTapiid 1 He BIANOBiHalOTH HOTpedam
CYCHUIBHOTO pO3BHUTKY. Hampukian, B OUIBIIOCTI IMOCTCOLIATICTUYHUX JCpiKaB
CKacoBaHa LICH3ypa APYKY, sKa MEePeIIKoKaB PO3BUTKY IEMOKpATIT;

3) QyHKIis TKBigAIi] MPOTANHH Y IO3UTHBHOMY IIPaBi, TOOTO 9aCTKOBOTO 200
MOBHOTO YCYHEHHs MNpPOTAJMH B IPAaBOBOMY pEryJIOBaHHI CYCHUIBHHX BiJHOCHH
nuIsixoM (GopMyIIOBaHHS THX MpaBWI MOBEOIHKH, AKUX Opakye. Hampukman, B
KpUMiHaJIbHOMY 3aKOHOAABCTBI Y KpaiHu 1aBHO OyJia niependadeHa BiIIOBiJaIbHICTb 32
BUKpaJaHHsI JIIOJJMHY, aJie OyJia BiJICYTHS BiAMOBIAAIBHICTD 32 TOPTIBIIIO JIOJABMH, X04Ya
HeOe3rneka BKa3zaHOTo [istHHSA Oyna oueBuaHa. lLledt wacTkoBuii mpomyck OyB
JIKBIZIOBAaHUH IUITIXOM YXBAJICHHS 3aKOHY NP0 BHECEHHS BIANOBITHMX 3MIH JI0
KpumiHaIBHOTO KOIEKCY;

4) QpyHKIIISA cucTeMaTH3aIlil HOpMAaTHBHO-TIPABOBOTO MaTepiaiy, SKa IIOJATaE y
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BIIOPSIKYBaHHI, 00’ €JHAHHI Ta JOTOBHEHHI HOPMAaTHBHO-TIPABOBHX aKTiB, CTBOPEHHI
€ITHOTO, 3PYYHOrO Uil KOPHCTYBaHHs, MOOYJOBAaHOTO HAa HAyKOBHX IPHHIIMIIAX
HOPMaTHBHO-TIPABOBOTO KOAN(IKOBAHOTO aKTy.

[lpuHIIMIE TIPaBOTBOPUOCTI — 1€ KepiBHI, OCHOBOMOJOXHI ifei, sKi
O0OYMOBIIIOIOTH  BIIOBIAHICTh IPABOTBOPYOCTI CycHiibHUM morpedam. Jlo Hux
BITHOCSITh:

1) rymaHi3M — IPiOPUTETHICTH NPaB JIIOAWHY, BU3HAHHS JIIOAWHY K HAHBHUIIOT
COILiaJIbHOT Ta JJyXOBHOI IIIHHOCTI;

2) TapMoOHiiiHa €IHICTh IHTEpeciB 0coOHCTOCTI Ta cycmiibcTBa. [IpaBo
IMOBMHHE BUCTYNATH SK PIBHOBa)XXKHA CKJIAZOBA IHAWBIMyaNbHUX IHTEpPECIiB, M0 1 €
CYCHUTBHUM 1HTEPECOM;

3) nmemokpaTW3M — BHpa3 y TmpaBi Boimi Hapoxmy. OmmH i3 crocob6iB
Oe3nocepeIHBOi  NMPABOTBOPUOCTI HAPOJY — YXBAJICHHS HOPM IIpaBa IUIIXOM
pedepennymy. [IpoTe 11e BenbMu 1opora nporeaypa, UPOKO BXKHUBAHA JHILE B JEIKNX
HEBEJIMKHUX JiepkaBax. [IpHHIMI NEeMOKpaTH3My BHUSBIISETHCS TAaKOXK B LIMPOKOMY
00TrOBOpPEHHI 3aKOHOIPOEKTIB, B KOHKYPEHLIT AEKIIBKOX BapiaHTiB 3aKOHOIPOEKTIB, 1110
BUHOCATHCS] HA OOTOBOPEHHS ITapIIaMeHTy;

4)  rmacHicTh  —  O3HAHOMJIEHHA  CYCHIIBCTBA 3 IIPOEKTaMH
HOPMAaTHBHOIIPABOBHX AaKTiB, BUTbHE Ta KOHCTPYKTHBHE iX OOTOBOPEHHA 3 METOIO
VHUKHYTH TOMHJIOK i TPOTIMH Yy TPaBOBOMY pPETYIIOBaHHI, IMiJBUIIUTH HOTO
ABTOPUTETHICTh Ta e()EKTUBHICTD;

5) 3aKOHHICTH — yXBaJICHHS! HOPMAaTHBHO-TIPAaBOBHX aKTiB 3aKOHHHUM IIUIIXOM,
BIJITIOBITHO 70 KOHCTUTYIIIHO 3aKpiIlIeHOro MpOIeCy MpaBOTBOpPUOCTi. Po3podka i
YXBaJICHHS] HOPMATHBHO-TIPABOBHX aKTiB Ta IHIIMX (GOpM MpaBa He MOBUHHI BUXOAUTH
3a MeXI1 KOMITETEeHII] Jep>kaBHUX opraHiB. [Ipunycu HOpM npaBa MOBUHHI BilOBigaTH
KOHCTHUTYIIT Ta M>XKHAPOJHUM 3000B’I3aHHSM JIEp)KaBH;

6) HaykoBicTh i TpodecioHanizM. Po3poOkoro Ta MPUAHATTIM HOPMAaTHBHO-

MPaBOBUX AaKTiB TOBWHHI 3aiiMatucs (axiBmi. IliAroToBKa MPOEKTy HOPMAaTHBHO-



180
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

IIPABOBOT'O KTy IMOBMHHA 3IHCHIOBATUCS Ha OCHOBI IOCATHEHb IOPHIMYHOI HAYKH, a Y
pa3i morpebu — i iHmMX Hayk. [IpO€KT HOPMAaTHBHONPABOBOIO aKTy NMOBHHEH OyTH
MiATaHUA HAyKOBIM eKkcmepTu3i, a y pa3i moTpeOM MOBHHHI OyTH IPOBEHCHI
COILIOJIOTIYHI JOCTIHKEHHS 1 EKOHOMIYHE OOTPyHTYBaHHS;

7) 3B’S30K 3 IPaKTHKO0. SIK MPaBHJIO, HOPMH ITpaBa MIOBHUHHI BUABATHCS JJIsI
BPETYJIIOBaHHS BXKE€ ICHYIOUHMX CyCHUIbHHMX BigHocuH. [IpakTuka peasnizaiii nmpaBoBux
HOpMa TIOBHMHHA <«IIOMiYaTW» MNpPOTAIMHM Ta KOJIi3ii B MpPaBOBOMY peETYJIIOBaHHI,
JiarHOCTYBAaTH 3acTapiBaHHs NPAaBOBUX HOPM 1 HEOOXiHICTh iX cKacyBaHHs a00 3MiHU;

8) mnanyBaHHs. Lleil HpUHIMO Ja€ MOXIMBICT BCTAHOBHUTH IPaBHIBHY
MTOCIIIOBHICTh PO3POOKH 1 yXBaJICHHS HOPMATHBHO—IIPABOBHX AaKTiB, BHKIIOYHTH
HETPOTyMaHi, BUITaKOBI aKTH IPAaBOTBOPUOCTI, 3ar00IrTH AyOIIOBAaHHIO aKTaMH OJIH
onmHOro. HemoTpumaHHS FOTO MPUHIWITY MPUBOIUTH 0 KOJI3ill i CylepeyHOCTe! B
HOPMaTHBHO—TIPABOBMX aKTaX, 3PEIITOI0 IPOBOKYE CBABULIA i MOMHIKH B POOOTI
IPaBO3aCTOCOBYMX OPTaHiB;

9) oneparuBHicTh. Lleii mpuHIMIT BUMarae IBUAKOTO pearyBaHHS Ha 3MiHHI
NOTpeOU CyCIIBLCTBA, HA MOSIBY HOBUX CYCITIJIbBHUX BiJIHOCHH;

10) moerHaHHS TUHAMI3MY 1 cTabinbpHOCTI. Llei mprHINT BUMarae qoTpruMaHHs
HEeoOXiIHOT0 OaaHCy Mi>K BUIaHHSM HOBUX HOPM ITpaBa i BHECEHHSIM 3MiH 1 IOTTOBHEHb
JI0 YHHHHAX HOPMaTHBHO-IIPABOBHX AKTiB.

OCHOBHOIO METOI0 IIPABOTBOPYOi [iSUTBHOCTI MOBHHHE OYTH IOCSTHEHHS
CTabIIbHOCTI 3aKOHOJIABCTBA, 3a0e3MeUeHHs] YMOB K MOYKHA Oinbluiii TpuBanocti aii
3aKOHIB 1 Mi3aKOHHUX aKTiB B JepKaBi. YXBaJCHHS HOBHX HOPMAaTHBHO-TIPAaBOBHX
aKTiB, 3MiHa 200 CKaCyBaHH JiF0YMX IIOBHHHI BIANOBIAATH BKA3aHUM IIPHHIHIIAM, OyTH
OOIPYHTOBaHMM 1 JOLIJIBHUM, 3MICTOBHO 3B&)XEHUM 1 KOHCTPYKTHBHUM. 3. Buau
npaBoTBOpyocTi CKJIaIHICTh KaTeropii NpaBOTBOPYOCTI OOYMOBIIIOE PI3ZHOMAHITTA
KpHTepiiB 11 KiIacudikarii.

3a cmocobamu TPaBOTBOPUOCTI PO3PI3HAIOTH:

1) 3aTBepmKEeHHST HOPMATUBHO-TIPABOBUX aKTiB 1 IOTOBOPIB pedepeHIYMOM.
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Hanpuknan, pedeperagymom Oymu mpuitHATI KOHCTHTYLIT Oarateox aepkas (Ipmanmis,
Pociiiceka @eneparist, ©panmis, Ynii). MaactpixTcepkiii morosip y @paniii ta Ipranmii
TaKOX 3aTBEPDKYBaBCs pedepeHayMoM. TakuM ke IUIIXOM HEepiAKO BHOCATHCS 3MiHU
0 KOHCTHUTYIII, nepxkaBHOTO nanmy. Hampuxman, y 1975 p. pedepernym B I'pemii
BHUCJIOBUBCS 32 JIIKBIZallil0 MOHAPXIT;

2) npudHITTS a00 BUJIAHHS HOPMATHBHO-IIPABOBHUX aKTiB KOMIETEHTHHUMH
JIep’)KaBHUMH OpraHaMi. Y Cy4acHHMX Jiep)KaBax Iiel BHJI IPaBOTBOPYOCTI € OCHOBHHM.
JlepkaBa TakoXX Mae MpaBo JeJIeryBaTH TaKe IIOBHOBAKEHHS HEAECPIKABHUM CY0 €KTaM.
Hanpuknan, y 1933 p. 3a pekomernnamieto Koarpecy CIIA mignpuemmi po3poOumu i
3arBepamn Konexcn decHOi KOHKypeHIii At Toro, mio0 IBUALIE BUBECTH KpaiHy 3
E€KOHOMIYHO{ Jetpecii;

3) cTBOpeHHs IOPHIUYHUX NPEHENEHTIB CYIOBHAMH Ta aIMiHICTpAaTHBHUMHU
opranamu aepxasu. L{eil BHI MpaBOTBOPUOCTI € OJHUM 3 OCHOBHHX B KpaiHax aHrJo-
aMEpHUKaHCHKOTO THIIA 1IPaBa;

4)  yKkjageHHs  HOPMAaTHBHO-TIPABOBMX  JIOTOBOPIB  KOMIETEHTHHUMH
JIepKaBHUMHU opraHamu (200, 3 T03BOJY JCP)KABU — IHIIUMH Cy0’€KTaMH, 30KpeMa,
TPYIOBUMH KoJeKTuBaMH). llei Bma mpaBOTBOpHOCTI HepeBaxkae B MiKHAPOJHHX
BiJJHOCHHAX, 1 OCTAHHIM 4aCOM aKTHBHO PO3BUBA€ETHCS y BHYTPiIEpKABHUX CIIPABaX;

5) odimiline BU3HAHHA IepykaBoio 3BW4ar0. Hampukian, cr.7 LluBimsHOTO
KOZEKCY YKpaiHH MICTHTh BKa3iBKY Ha MOXIIMBICTh 3aCTOCYBaHHS 3BHYAiB JIIOBOTO
000pOTY, AKIO BOHU HE Cylepedyarh 3aK0Hy abo JOTOBODY.

3anexxHo BiZ pOpM CTBOPIOBAHOTO MpaBa PO3Pi3HAIOTE:

1) 3aKOHOTBOPYICTB;

2) mi3aKOHHA NPAaBOTBOPYICTS;

3) mpeneieHTHA IPaBOTBOPYICTB;

4) noroBipHa MPaBOTBOPYICTb.

3anexHo BiJ cy0’€KTa MPaBOTBOPUOCTI PO3PI3HAIOTH:

1) ©OesmocepemHss MPaBOTBOPUICTH Hapoay (cycmimberBa). lleft  Bun
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TIPaBOTBOPYOCTI 3AiHCHIOETRCS B IpoIieci pedepeHaymy (TuredicunuTy) — BCeHapOTHOTO
TOJIOCYBaHHS 3 HAOUIBII BayKIIMBUX NMUTAHb JKUTTS CYCIIIBCTBA 1 Iep)KaBH;

2) TMpaBOTBOPUICTh HAWBWIIOTO IIPEACTABHHUIIBKOTO OpraHy (MapiaMeHTy)
nepxaBu abo cy0’exta ¢enmepamii. Y OUIBIIOCTI KpaiH CBITy MapiaMeHT Mae
«MOHOTIOJIIIO» Ha 3aKOHOTBOPYY MiSUTbHICTB;

3) mnpaBOTBOpYICTH OpraHiB 1 IOCAJOBLIB BUKOHAaBuoi Biaau (ypsay,
MiHICTEpCTB 1 BiIOMCTB, MicueBoi aaMiHicTpanii). SIk mnpaBuio, Ha3BaHi OpraHu
JIep>KaBHOT BJIQJW 3IIMCHIOIOTH Mi/JI3aKOHHY NpaBoTBOpuicTh. Kpim Toro, ¢opmoro
y4acTi B MPaBOTBOPUOMY MPOIIECi € MPaBO 3aKOHOAABYOI IHIIIATHBHU, IO HAJICKUTH
YpsOy pa3oM 3 iHIIAMH CY0’ €KTaMH;

4) mpaBOTBOPUICTH TJIABH JIEPXKABH. 3MICT MPABOTBOPUOI MisUIBHOCTI TJIaBU
JIepKaBH 3aJICKUTH Bi (OpMU Iep>KaBHOTO MPaBIiHHA i 00’ €My TOBHOBaXXEHbB, IO € Y
rinaBu jaepxkaBu. Tak, aOCONIOTHUII MOHApX BH3HAEThCA SIK €IUHUI TBOPELb IPaBa;
HaBIIakW, MPE3UACHT B MapiiaMEHTChKO-TPE3UICHTChKIA pecIryOIilli MOKe BHUIABATH
TUIBKK Tin3akoHHI aktu. [loniOHO 10 ypsany TiaBa AepiKaBH, SIK MPaBHIIO, BOJIOJIE
MIPABOM 3aKOHOIaBYO]1 1HIIIaTHBH;

5) cynoBa mpaBOTBOPYICTH. Y KpaiHaX aHIIIO-aMEPHKAHCHKOTO THIA IIpaBa
CYAJi TPaloTh MEPIIOPSIHY POJIb B IPABOTBOPUOCTI, a B KpaiHaX pOMaHOI'€PMaHCHKOTO
THMAa TpaBa CyJ Mae€ JONOMDKHE 3HAYCHHS B IPABOTBOPYOCTI, BHCTYIAIOYH SIK
IHTEpIIPETaTop BKE HAsIBHUX IPABOBUX HOPM.

Oco0nuBuil BapiaHT IPaBOTBOPYOCTI CYJOBUX OpraHiB B KpaiHax pOMaHO-
TepPMaHCHKOTO THIIA IIPaBa — BU3HAHHSA HOPMATHBHO-TIPABOBOTO aKTy HE BiAMOBITHUM
KOHCTUTYIII. Take pIlICeHHS MOXe BUHECTH, Hamnpukian, Koucturyuiduuit Cyn
VYxpainu. Lle npununse nito akTy noBHICTIO abo 4acTKoBO, oTxke, pinteHHs KCY mae
NEeBHUI NpaBOTBOpYMii 3MicT. He MOXKHa OOMHHYTH MOBYAaHKOIO TOYKY 30pY AESKHX
YYEHHX TIPO Te, 10 0COOIMBUM BHIOM NMPABOTBOPYOCTI € CyJ0Ba IPABOTBOPUICTh. Y
POMaHO-TePMAaHCBKilf CiM'T TpPaBOBHX CHCTEM isUIBHICTE BEPXOBHHUX CYIIB Mae

KOHKPETH3YIOUHH, 8 HE IPAaBOTBOPYMHI XapaKkTep: BOHH BUHOCATH IIPOBIIHI PO3'ICHEHHS
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II0/I0 TIPaBHIIBHOTO 3aCTOCYBAHHS BXKE€ YMHHHUX IPABOBUX HOPM 1 HE MICTSATh HOBHX
HOpM mpaBa. Bimmosigao no cr. 40 3akoHy VYxkpainu «IIpo cymoyctpiit» nposigHi
pos'scuenns [Tnenymy BepxosHoro Cyny € 000B'sI3KOBUMH IJIS CY/IiB, IHITMX OPTaHIB i
IOCcajoBUX 0Ci0, AKi 3aCTOCOBYIOTH 3aKkoH. OQIIifHO Taki pO3'ACHEHHS HE MAalOTh
HOPMaTHBHO-TIPaBOBOTO XapakTepy 1 HE BHM3HAIOThCS JokepeioMm mpasa. Cym —
[PaBO3aCTOCOBHUH, a HE MPABOTBOPYHil oprad. BogHovac Citify BU3HATH, 110 Y TEBHUX
CHUTYallisIX y KpaiHaX pOMaHO-T€PMaHCHKOI MMPaBOBOI CHCTEMH CY/LI «UepIiain» MpaBo
Oe3rocepesIHbO 3 JKUTTS, 1 HAaBITh KOHKYPYBIM B IIbOMY i3 3aKoHoJaBueM. He
BUAUISIIOYN CyJOBOi MPaBOTBOPYOCTI SK OCOOJNMBHH BHJ MPaBOTBOPYOCTI B KpaiHax
KOHTHHEHTAJFHOTO [IPaBa, BiI3BHAYMMO, 1110 B HUX (Y TOMY YHCIIi B YKpaiHi) € TeHACHIII1
JI0 PO3BUTKY, X09a i CKDOMHOMY, €JIEMEHTIB CyIOBOi MPaBOTBOPUOCTi. Byb-sKe cymose
pIlIeHHS, IO TPYHTYETHCS, HANPHUKIAL, HAa aHaJorii 3akoHy abo Ha 3arajbHHX
NpPUHLMIAX TpaBa, MOXKE CHPUIMATHCS CyAaMH IIiCis MPOXOJPKEHHS PILIeHHS 4epes3
KacaliiHy iHCTaHIio K QakTuaHuid npeneneHT. Opaniy3pkuit qocmaigauk P. JlaBug
TOBOPHTH NPO TaK 3BaHi «BTOPHHHI NPAaBOBI HOPMU», YTBOPIOBaHI CYUIIMH B IIpoLECi
KOHKpeTHu3allii HOpM IpaBa, copMyIbOBaHUX 3aKOHOJaBLEM. BiH mifKpeciroe, mo
3MICT TOJIOKEHb 3aKOHY TIIYMAaUHTbCA CY[UIIMH y TOMY 3HAu€HHI, SKE€ HAHOUIBIION0
MIpOIO BIAIOBiZja€ BUMOTaM CIIPAaBEIJIMBOCTI B MOMEHT 3aCTOCYBaHHS HUMH 3aKOHY.
[Insx [0 TBOPYOTO 3aCTOCYBaHHA 3aKOHY CYIISAMH B YKpaiHi BiIKpHBae HOBHH
HusinpHuil Kogekc (3araibHa YacTHHA), IO BKIIOYAa€ HOPMY PO 00O0B'SI30K CYIIB Mix
Yyac BHpIIIEHHS IMBUIBHUX CIPaB 3aCTOCOBYBAaTH 3aKOHM 3 ypaxyBaHHSM 3BHYAiB
IiIoBOro 000POTY, 3acaj CyMIIIHHOCTI, pO3yMHOCTI, CIIpaBeAINBOCTI. TakuM MUITXOM
BiH JIOIIyCKa€ €JIEMEHTH MPAaBOTBOPUOCTI B JAIsUIBHOCTI CYAIB IPH BiJNpaBlIeHHI HUMH
NpaBOCYAJIs, ajie JIMIIe B paMKax IpaBa, 3a0e3ledylodd THM CaMUM IPUHLUII
BEepXOBEHCTBa NpaBa. OCTaHHIM 4acoM y HayKOBHX KoJjlax YKpaiHM aKTHUBI3yBaiocs
BIJICTOIOBaHHS i7iei MpO CyIOBY HOPMOTBOpYiCTh. Ha QyMKy ¥Oro npHXWIIbHUKIB,
CyIOBa TPABOTBOPYICTh Ma€ CTAaTH Haile(peKTUBHIIMM 3acO00M IS TOTO, II00, I0-

nepmoie, 3alOBHIOBATH MNPOTraJIMHU B SaKOHOI[aBCTBi; mo-Apyre, IMOKJIacTHu Kpaﬁ
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3HEUIHEHHIO II[3aKOHHUX aKTiB; MO-TPETE, YCYHYTH CYNEPEYHOCTI B UHHHOMY
3aKOHOJIaBCTBI.

3 omHOTO OOKY, BU3HAHHS 3aKOHO/ABUMX IOBHOBAXKEHD Y CYAY IPH3BOIUTE 10
ITHOpYBaHHS MPHUHIUITY HOIUTY BJIaAH, 3 iHIIOTO — IPUHIIAI MTOALTY BIaIH HE MOXKE
BUKJIIOYaTH BHECOK CyQy A0 ITIPaBOTBOPYOCTI, HAsSBHICTh y HBOIO CIEHU(IUYHHUX
HOPMOTBOPYUX (YHKIIIH, 3yMOBJICHHAX HEOOXIAHICTIO MMOCTIHHO BPaXxOBYBATH IMOCTYII
COIIIAJIBHOTO KUTTA. MOXHa CcKa3aTH, M0 CyJoBa NpakTHKa HaOyBae Bce OULIBIIOrO
3Ha4YeHHs B YKpaiHi, a CyId 3aKjajaloTh OCHOBM IIPaBOBHX HOPM, HacamIiepen y
BUTIISAI IOPUAWYHUX aKTiB CyJOBHX OpraHiB. [0 HUX IMepeayciM Halle)kaTh PIlIeHHS
Koncruryniiinoro Cyny, siki 31aTHI HaOyBaTH HOPMAaTHBHO-TIPABOBOTO XapakTepy i
CIIPUYMHSATH IOPUIMYHI HACIIIKY 3aTJIbHOTO 3HAUYCHHSL.

Koncrurynitanit Cyq 3nificHioe odimiiHe TIIyMadeHHS 3aKOHY, Y pe3ybTarTi
SIKOTO HE JIMIIE CKACOBYIOTHCSI OKPEMi HOTO MOJIOKEHHS, aJie i BCTAHOBJIIOIOTHCS HOBI
HOpPMAaTWBHI  po3Mops/uKeHHs.  BHacmimoxk  mporo  KoncrurymiitHuii  Cyg
MEPETBOPIOETECS Ha CyO0'€eKTa 3aKOHOMABYOI MisUTBHOCTI. Y misuibHOCTI IlmeHymy
Bepxosroro Cy/Iy Takoxk ybadaloThCsi CBOEPI/IHI «3aKOHONABY] ITIOBHOBAXKEHHs». Voro
MMOCTAaHOBHU KBaNi(iKYIOTHCS HE JIHIIE K KOMEHTapi (iHTepIpeTarii) 3akoHy, aie i sk
HOPMATHBHI aKTH. MOXKHa MOTOJMTHCS 3 THM, IO JAETajii3alis [PaBOBUX HOPM, sKa
MICTHTBCS B KepiBHUX po3'scHeHHAX [lmenymy BepxoBnoro Cymy YkpaiHu, cnpuse
CTBOPEHHIO HOBUX MIPABOIIOJIOKEHD HE JIMILE IIPaBO3aCTOCOBHOTO, aJie i HOPMaTHBHOTO
xapakrepy. IlpaBma, ¢opma BUpakeHHS Yy KepiBHHX pO3ICHeHHsAX [lnmeHymy
Bepxosnoro Cyny Ykpainu jero iHma, HiXk y HOpM IIpaBa.

[Ipore B CTPYKTypHOMY BiJHOIIEHHI BOHHM CKJIQJIAIOThCS 3 THUX CaMHX
€JIEMEHTIB: TiloTe3a, JMCHO3MUIIsI, CAHKIS, 1 IX Jisl MOIIMPIOETHCS HA HEBH3HAYCHY
KIJIBKICTh BWIIQJIKIB, Ha IIEPCOHAILHO HeoOMexeHe koo cyO'ekrtiB. I[locranoBm
[Inenymy BepxoBaoro Cyny i cynoBux Komeriii (B iX NPHHIMIIOBIH YacTHHI —
MOTHBYBAJIbHIN, sfKa BiqOWBae IOPUANYHY MO3HIIO CyIy B KOHKPETHIH CHpaBi) €

CBO€piI[HI/IMI/I npeueaAcHTaMu  TIYMAa4€HHSA HOPM  IIpaBa. 3ayBa)KI/IMO, mo B
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AHTJIHCHKOMY TpaBi HpELeNeHT PO3IIIANAEThCd HE JIMIIEe SK HapOMKEHHS HOBOI
MIPAaBOBOI HOPMH, ajie M K CBOEpiNHA KOHKpETH3alis BIAMOBIAHOI MPAaBOBOT HOPMH,
3aCTOCOBYBAHOI CyIOM (TaK 3BaHA JAEKIapaTOpHA TEOPis CyIOBOTO MPEUEACHTY).

Takum gnHOM, B YKpaiHi ne-(pakTo icHye CymZOBHUH MpeLeAeHT, IPoTe BiH HE
Mae o(IliifHOro 3aKOHO/JAaBYOTO BU3HAHHS. Y MEPCIEKTHUBI KOHKPETHI CY/I0BI pillIeHHS
B YKpaiHi MOXKYTh OJlepaTH BiagHi QyHKUii i OyTH MOMIMPEHUMH Ha IIUPOKE KOJIO
AQHAJIOTIYHUX CHUTYalliif, TOOTO HAOYTH CHIIM 1 aBTOPUTETY HOPMH IpaBa.

6) IpaBOTBOPYICTH OpPraHiB MICIIEBOTO CaMOBpsAyBaHHs. BiaMiTHa o3Haka
LBOTO BHJY IPaBOTBOPYOCTI — ii JIOKaMbHUIA Xapaktep. CTBOPEHI OpraHOM MicLEBOTO
CaMOBpSIyBaHHS HOPMAaTHBHO-TIPABOBI aKTH [iIOTh TUIBKM B CTPOr0 HEBHHUX
TEPUTOPIAEHIX MeXKax.

Buan npaBoTBOPUOCTI TPOMAASTHCEKOTO CYCITIILCTBA 33 CY0'€KTaMU:

1. 3aKOHOTBOPYICTh IPOMAISIHCHKOI'O CYCIUIbCTBA (HApOIy) — pedepeHayM.
Ile 3acamHa KOHCTHUTYIIHHO-TIpaBoBa (hopMa NPHUIHSATTSA 3aKOHIB TPOMAITHCHKUM
CYCHUIBCTBOM;

2. Ilig3akoHHa NpPaBOTBOPYICTH: @) OpPraHiB MICIIEBOIO CaMOBPSAYBaHHS
(TIpeCTaBHUNBKUX OpraHiB — pajJ HAPOAHUX JCIyTaTiB, BUKOHABYMX OpPraHiB i
BHOOPHUX IOCaJOBUX 0ci0); 0) rpoMaJIChKUX OpraHizamii (mapTiid, mpodcriiok Ta i ix
ITOCaZioBUX 0Ci0); B) KOMEPIiIITHUX opraHi3alliil (akioOHEepHUX TOBAPHUCTB BiTKPHUTOTO i
3aKpUTOrO THUMY Ta iH., iX MOCaJOBUX 0Ci0); T) TPYIOBHX KOJIEKTUBIB (KOJEKTHUBHI
JIOTOBOPH 1 Yrojm).

Busnanus 6Oe3mocepenHpOi MPaBOTBOPYOCTI TPOMAISHCHKOTO CYCIIIHCTBA
(Hapozy) sIK caMOCTIHHOTO BHJY MPaBOTBOPYOCTI € YMOBHHMM, OCKUIBKH pedepeHmaym
(HapoaHe TOJIOCYBaHHS) — JIMIIE 3aKIIOYHHEA €Tal I[PaBOTBOPYOCTI, HA SIKOMY
BiZIOYBAETHCS 3aTBEPUKEHHSI HOPMAaTUBHO-TIPABOBOTO akTa. IIporec Horo mpuidHATTS
(oOroBopeHHs, NOpPOOKM TOIIO) 3MIHCHIOETHCS, SIK NPAaBWIO, Y IMPEIACTAaBHUIBKOMY
JepxaBHOMY opraHi. I'pomansHam Ha pedepeHIyMi NMPOMOHYETHCS JIMIIEC CKa3aTH:

«TaK» uM «Hi». BogHouac 3aB1sku pedepeHIyMy TpOMasIHChKE CYCIITBCTBO BUCTYIIAE
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CaMOCTIHHHM Cy0'€KTOM MPaBOTBOPYOCTI, HA/IA€ 3aKOHOTIPOCKTY CHIIM 3aKOHY, SIKIH 3a
CBOEI0 IOPHIMYHOI YMHHICTIO HE MOCTYMAETHCS 3aKOHAM JAepKaBH. TaKkMM YHHOM, y
IPaBOTBOPYOCTI BUPAXKAETHCS Jiep)kaBHa Bosid Hapoxy. dakT ydacTi rpoMaigsH y
pedepeHIyMi € miaCTaBOIO IS PO3TILILY OCTAHHBOTO SIK OCOOIHBOTO IEMOKPATHIHOTO
BUJly  TPaBOTBOPYUOCTI  IPOMaASHCHKOTO  CyCHUIbCTBAa.  PimieHHs,  yxBaJieHi
BCEYKPATHCHKUM pedepeH1yMoM (KOHCTUTYIIIHHAM 1 3aKOHOIaBYKMM), MAIOTh HAHBHUIILY
IOPUINYHY YHMHHICTH 1 HE NMOTpeOyIoTh Oyab-SIKOTro 3aTBEpIUKEHHS. BoHM ciyxkaTh
NPaBOBOIO IIiJICTABOIO IPAaBOTBOPUYOi Ta IPaBO3aCTOCOBHOI JisUILHOCTI JEp>KaBHUX
OpraHiB.

[IpaBoTBOpUiCTH OpraHiB MICHEBOIO CAMOBDPSAYBAaHHA IpPUMHUKAE [0
MIPaBOTBOPUOCTI ACP’KaBHUX OPTaHiB i BOOJHOYAC YTBOPIOE OCOOJIMBHUH, BiIOKpEMIICHUH
Bil IepXaBW BUA NPaBOTBOpUOi AisuibHOCTI. IlpaBo cTBOproBatH 1 mpuitmMaTu
HOPMaTHBHO-TIpaBOBI akTH (pIlIEHHS) HAJAETCS IPEICTABHUIIBKAM OpraHam
MICIIEBOTO CaMOBPSIYBaHHS 1 TOCATOBHUM 0Oco0aM MYHIIIMIAILHUX YTBOPEHb MicCTa,
cenuima, cena. OpraHd MICIIEBOrO caMOBpsAyBaHHS (Hanpukiaa, Paam HapoiaHux
JIeryTaTiB pailoHIB y MicTax) yTBOPIOIOTbCS HAcCEJCHHSM JJIsl BUPILICHHS 3aBJaHb
MiCIIeBOr0 3HAYCHHS, IX PIlICHHS AIIOTh y CYBOPO BU3HAYCHUX TEPUTOPIaIbHUX paMKaX.

HopmotBopuicTh rpoMaackkux 00'€qHaHb (OpraHizaiiil) BHUPaKaeTbCs Y
PO3po0IIi Ta MPUHHATTI CTATYTIB, Y AKUX BU3HAYAIOTHCS MpaBa i 000B'SI3KH 00'€THAHHS
abo opranizarlii, MOpAIOK IXHBOI TisSUTEHOCTI, peopraHizarii Ta mikBigamii. HopmatusHi
aKTH BUJAIOTBCS TaKOX iX KepiBHUKaMu. Taki HOPMATHMBHI PIlllEeHHS MalOTh CHITY
OCTIIBKH, OCKINIBKM BiIIIOBiAaIOTh YHHHUM HOPMATHBHO-TIPABOBUM aKTaM, BHIaHUM
JIEPIKaBOIO, 1 MPUHMAIOThCS B MeEXKax ITOBHOBaXEHb (YHAATOPIB 1 KepiBHHIITBA
00'ennannst. Ha BiqMiHy BiJl IpaBOTBOPYHX (YHKIIIH JeprKaBHUX OpraHiB, HOpPMOTBOpYA
JISUTBHICTH TPOMAJICBKHMX OpraHi3aliif, sK IpaBHUiIo, BUKIIOYAE CAMOCTIHHE MPUHHATTS
HUMH HOPM IpaBa.

HopmoTBopuicTe  KOMEpHIHHMX  KOpIIOpamiii  MoJsArae y  BHIOAaHHI

KOpPIIOPAaTUBHUX HOPM, CIIPAMOBAHUX HA PETYJIIOBAHHSA NHUTAHb KUTTA KOJICKTUBY (SIK
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BUKOPHUCTOBYBATH OTPUMAHUIT MIATIPHEMCTBOM MPUOYTOK, Y IKOMY ITOPSIIKY NPOBAIUTH
PO3paxyHKH 3 KOHTPAareHTaMH Ta iH.) i Ha JeTalli3allif0, KOHKPETH3AIF0 3aKOHOIaBYHX
PO3TOPSAIKEHD (HAPUKIIA, IHCTPYKIS TPO TOPSAIOK MPOBAKEHHS MPETEH31HHOI Ta
MMO30BHOI pOOOTH — KOPIIOPATHBHHUU aKT, SKUHA PETYIIO€ MOPSAOK MpPeIsIBICHHS
NpeTeH3ii Ha KOHKPETHOMY IIJIPHEMCTBI Ta SIKMH JeTalizye 1 KOHKPETH3YE
3aKOHO/IaBYi TIOJIOXKEHHST).

HopmoTtBopuicTh Kopnopariii BUpaXaeTbCsl B CTaTyTax MiJIPHEMCTB, SKi €
aKTaMu (YHIATOPCHKOTO XapaKTepy, a TaKOXK Yy IMOJIOKEHHSX, IPaBuiIax, NocaJ0BUX
IHCTPYKIIAX Ta iH.

HopmoTBop4icTs TpPyHOBHX KOJIEKTHBIB (IepKaBHUX 1 KOMEpPHIHHUX
M JIPUEMCTB, YCTAaHOB, OpraHi3amii) CopsMOBaHa Ha pO3BUTOK HOPM TPYIOBOTO IIPaBa,
SIKi TTOMITUPIOIOTH CBOIO IO JIMIIE HA BiTHOCHHU OJHOTO ITiJIIPUEMCTBA, YCTAHOBU 200
oprasizauii, ae ix npuiiHsaTo. [IpaBOTBOPUICTh TPYHOBHX KOJEKTHUBIB BUCTYIAE, SIK
MPaBUIIO, y BUTJISAI HOPMATUBHUX YTOJI, 11O MICTATh 000B'SI3KOBi 0 BAKOHAHHS ITPABOBI
posnopsikeHHs.. Takol0 HOPMATHBHOIO YroJIOK0 € KOJEKTUBHMH JOTOBip —
KOHCOJII0OBaHMI aKT y rany3i mpani. KojekTuBHMH NOroBip — NMpaBOBHH akT, IO
PETYITIOE TPYAOBI, COIIaTbHO-CKOHOMIYHI Ta BHPOOHHY1 BiTHOCHHHU MiX POOOTOIaBIIEM
1 TPYZOBHM KOJIEKTUBOM Ha IIiINPUEMCTBI, B YCTAHOBI, opraHizaunii. Bin yknanaerscs —
3 0OJHOTO OOKY — TPYZIOBHUM KOJIEKTHBOM B 0c001 0/1Hi€T 200 KUTHKOX MPOQCITIIOK, 1HIITIX
YIOBHOBXECHUX TPYIOBHM KOJEKTHBOM IPEICTABHULBKUX OPraHiB; 3 iHIIOrO GOKy —
poboTomaBiieM Oe3mocepeHbO ab0  YIIOBHOBRKCHUMH HHM IPEACTABHHKAMU.
KonekTuBHMIA TOTOBIp YKIaHa€ThCs HA MiINPHEMCTBAX, B IX CTPYKTYpHUX OJUHHLISX,
HaJ[JIEHUX TIpaBaMH IOPUAMYHOI 0COOM, HE3aJeKHO BiJ (POPMHU BIACHOCTI, BIIOMYOT
NPUHAJIEKHOCTI Ta KUTBKOCT] POOITHHUKIB; IOIIUPIOETHCS HA BCIX POOITHHUKIB HE3aI€KHO
BiJl TOTO, YA € BOHH WICHAMH NMPOMCHUIKH, i € OOOB'I3KOBUM SK JJIsi KECPiBHHUIITBA
(BmacHuka), Tak 1 A poOITHHKIB. BiH mimsrae oOOB'SI3KOBOMY OOTOBOPEHHIO i
CXBaJICHHIO TPYIOBUM KOJEKTHBOM Ha 3arajbHuX 300pax (KOH(EpeHIisx) poOiTHUKIB

JAHOTO TMIANIPUEMCTBA, YCTAaHOBHM, OpraHizamii. Y KOJEKTHBHOMY IOTOBOpI MOXKHA
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rependaYnTH TOATKOBI MOPIBHAHO 3 YMHHWAM 3aKOHOJABCTBOM 1 yroJaMH TapaHTii,
COLIaTBHO-TTIOOYTOBI MiJIBTH, IK-0T: (hopMa, cHcTeMa i po3Mip 3apoOiTHOT TUTATH, YMOBH
1 OoxopoHa mpami poOITHHUKIB, MOOPOBiNbHE W OOOB'I3KOBE MEAWYHE 1 COIliaJIbHE
CTpaxyBaHHA, poOOYNi Yac 1 yac BiIMOYMHKY Ta iH. 3aBISKH KOJIEKTHBHAM JIOTOBOPAM
i yrogaMm wieHaM TIPOMAJISIHCBKOTO CYCIIIBCTBa, pPOOOTOABLSM 1 pOOITHUKAM
HAJIa€ThCS MOXIIUBICTh CAMOCTIMHO BCTAHOBJIIOBATH IpaBa i 0OOB'SI3KU, 0OMEKYBaTH
BTpYy4aHHS JiepkaBH y cepy, 1110 CTaHOBUTH NpHUBaTHHH iHTepec. [Ipore nepkaBa He
yCyBa€eThCsl MOBHICTIO 13 i€l cdepn 1 Mae MpaBoO 3aCTOCOBYBATH MPUMYCOBI 3aXO0JH 110
0ci0, 1110 He BUKOHYIOTh CBOIX 3000B's13aHb 3a KOJICKTHBHIMH JIOTOBOPAMH 1 yrOAaMH.

3akoHOmaBuMi mporiec i “oro craxii [Iporec cTBOpeHHS, 3MIiHHU i CKACYBaHHSA
3aKOHIB HA3MBAIOTh 3aKOHOJABYMM IPOIIECOM. Y HAliOHANBHIA MpaBOBiil cucTeMi BiH
CKJIAJAETHCS 3 HACTYITHUX CTaliil:

1) 3akoHO/aBYa iHII[IaTHBA — BHECEHHSI B 3aKOHOJIaBUHi1 OpraH MPOIO3ULIii ITpo
BHUJIaHHS, 3MiHY a00 BiaMiHY 3aKoHY. TakuMm mpaBoMm B Oyab-sKid JepikaBi BOJOIi€
MOPIBHSHO By3bKe KoJIO oci0. Y VYkpaiHi mpaBo 3aKOHOAABYOI iHILIaTUBU MAalOTh
HapoJHi aenyrati Ykpainu, [Ipesunent, Kadbiner MinicTpiB Ykpainu;

2) po3pobka 3akoHOIpoeKkTy. BoHa Moke OyTH nopydeHa HapiaMEeHTChKUM
KOMiTeTaM, MiHiCTepCTBaM, KOJIEKTHBaM yueHMX-(axiBuiB. Ilepma 1 apyra cranii
3aKOHO/IaBYOTO [TPOIIECY MOXKYTb CIIBIIAAATH, 1 TO1 Ha PO3TIIS HapJIaMEHTY BHOCHTBCS
TOTOBUM 3aKOHOIIPOEKT;

3) 0oOroBOpeHHs 3aKOHOMPOEKTY. I[IpUHHATHIA A0 PO3TIAAY 3aKOHOMPOEKT
MOETAaITHO OOTOBOPIOETHCS TMApiaMEHTapisMH, /0 HBOTO BHOCATHCS TOMpPABKH i
JIOTIOBHEHHS! (1ell IIpoLiec Ha3UBAIOTh HEPILIHM 1 IPYTHM YUTaHHIM 3aKOHOIIPOEKTY);

4) yXBaJIeHHsI 3aKOHY (3BHYaHO B PE3YJIbTATi TPETHOTO YUTAHHS). Y XBAJICHHS
3aKOHY 31HCHIOETHCS TOJIOCYBaHHIM. 32 3arajbHUM IIPaBHUIIOM, 3aKOH IIOBUHEH JiCTaTh
CXBaJIEHHS MPOCTOI OUIbIIOCTI wWieHiB mapiaMeHTy (Tobto 50 % + 1 roxoc). Hdeski
3aKOHM TIOBHHHI OyTH cXBajeHi 2/3 roioch mapiaMeHTapiiB (kBamiikoBaHa

OLTBIITICT);
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5) mignucaHHS 3aKOHY TJIaBOIO JiepaBH. Ha ITfo CTanito BiABOAUTHCS CTPOTO
MIeBHUH TepMiH (Harmpukiad, B YKpaini — 15 nuiB). SIk mpaBuito, TiaBa Jiep)KaBU Mae
NPaBO MOBEPHYTH 3aKOH Ha TOBTOPHUM pPO3IISl 3 CBOIMH MOTHBOBaHHUMH
3ayBaKeHHSAMH  (BigkiagHe Bero). JSIKmIO 3aKOH TOBTOPHO  NPUHMAETHCS
KBai(hikoOBaHOIO OLTBLIICTIO TOJIOCIB, TO IIaBa Aep>KaBH 30008’ sI3aHUH MiATUCATH HOTO
ta oOHapoxyBaru. Skmo Ilpe3uaenT YkpaiHu He HiANMKCaB MOBTOPHO IMPUNHHSATHIA
3aKOH, TO TiCJIsI 3aKiHYEHHS JECATH JIHIB 3aKOH HEBIIKIaAHO 00HapoayeThes ["omoBoro
BepxosHoi Panu Ykpainuy;

6) oOHapomyBaHHS 3akoHy. Ll cramis Mae BaXJMBE 3HAYCHHS.
HeomryOnikoBaHi i, TakMM YHHOM, HE JOBEACHI JO 3BEACHHS IIOACH 3aKOHH HE
3aCTOCOBYIOTHCS;

7) HaOpaHHSA 3aKOHOM YHHHOCTI. 3a 3arajlbHUM IIPAaBIJIOM, 3aKOH HaOHpae
YUHHOCTI TPOTArOM IeBHOro TepMiHy (y VYkpaiHi — dYepe3 JAecsaTb IHIB MicCis
my0JTikaiii), SIKIo iHIe He BKa3aHe CaMHUM 3aKOHOM.

Cucremaru3alliss. HOpMaTUBHO-NIPaBOBHX akTiB. [y Toro, mo6 cucrema
3aKOHO/IaBCTBa Oyjla BHYTPIUIHBO Y3rO/DKEHAa 1 HECylNepewinBa, HOPMAIbHO
(hyHKIIOHYBaNa, yIOCKOHAIOBANIACS 1 pO3BHUBANACs, BOHA MOTPeOye MOCTiHHOL il Ha
HEl cremiabHOro mporecy — cucreMarusaiii. Cucrematusamis — € JisUTBHICTD,
HaIlpaBJICHa Ha BIOPSIKYBaHHS HOPMATHBHO-TIPABOBHX AKTIB, IPUBEACHHS iX y MEBHY
y3roKeHy cucreMy. HeoOXimHICTh cucTeMaTH3alii 00yMOBIICHA THM, IO IIOCTIHHO H1e
NpoLeC BUAAHHS HOBUX HOPMATHBHO-TIPABOBHMX aKTIiB, 3 YaCOM JIEsiKi aKTH (haKTUIHO
BTPavyarOTh CHJIY, 3aCTapiBalOTh, HAKOIMUYYIOTHCS CYNEPEYHOCTI MUK IOPHINIHUMHU
PO3TOPSIKEHHSIMH.

Po3pi3HsIOTh HACTYIIHI BHIY CUCTEMATH3allii HOPMAaTUBHO-IIPABOBHX aKTIB!

1) o6usik HOPMAaTHBHO-NIPABOBUX aKTiB € 300pOM JepKaBHUMH OpraHaMH i
HeoQIIIfHUMH  OpTraHi3allisiMH YHMHHUX HOPMAaTHBHHUX aKTiB, iX 0O0poOkoro i
pO3TallyBaHHAM 32 TIEBHOIO CHCTEMOIO, IO 3a0e3nedye MOIIyK HeoOXiaHOI MpaBoBOi

inopmarii B MacHBi aKTiB, y3aTUX Ha 00mik. OOIIK 3IIHCHIOETHCS MTPAKTUIHO BCiMa
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Jep)KaBHUMH OpraHaMH i FOPHAWYHUME 0CO0aMU JUT 330BOJICHHS BIIACHHUX IOTped B
mpaBoBiii iHpoOpMarii abo B KOMEpIHHMX LUIIX A 3a0e3ledeHHS IPaBOBOIO
inpopmamieto iHmMUX cy0’exTiB. CyKyNmHICTP HOPMAaTHBHHX aKTiB, y3STHX Ha OOIIK,
ckianae iHpopMamiitaunid GoHx, B SKOMY HOPMATHUBHI aKTH 30epiraloThCs B MEBHOMY
nopsiaky. /Ui MIBUAKOTO 3HAXO/PKEHHS HOPMAaTHBHO—IIPABOBOTO PO3MOPSIKEHHS,
HOPUIHATOrO 3 TOro a0 IHNIOrO MHUTaHHS, CTBOPIOIOTHCS IH(OpPMAIiHHO-ITOIIYKOBI
cucremu. Y Ykpaii icaye IIIC «3akoHomaBcTBO YKpainu» Ha odiniiiHoMy BeOcaiiTi
BepxoBHoi Pagu Ykpainu, a Takoxx HeoginiiHi momrykosi cucremu «tOpuct+», «Jlira—
3akon» Tomo. KpiM camocTiiiHOro 3Ha4YeHHS, 00JIiK HOPMATHBHO—TIPAaBOBHUX aKTiB €
MArOTOBYOIO CTAMI€I0 AJIS IHIIKUX BHU/IB CHCTEMAaTH3alIil;

2) iHKopmnoparis — 11e 00’ €JHaHHS HOPMAaTHBHO-TIPABOBUX aKTiB 0e3 X 3MiHH B
30ipKy 3a MEBHOIO O3HaKow. Pi3HOBuAM iHKOpmopamii 1Mo cy0’eKkTy 3aifiCHEHHS:
odiuiitna iHKOpHOpamiss — 3/AIHCHIOETBCS JEPXKABHUM OpraHoM; HeodiuiiiHa
IHKOpToparisi — 3MIHCHIOETHCS BUIABHHUIITBAMH, HAYKOBUMH 1 YIOOBUMU 3aKjIaJaMu,
okpemumu ¢axisisimMu. [Ipuknanamu odiniiinoi iHKopriopauii € «Bizomocti BepxosHoi
Panu Ykpainu», «O¢iuiiinuii BicHuk Ykpainny». Pi3sHOBHIM iHKOpIIOpalii 10 KpUTepito
BiTOOpY HOPMATHBHO-TIPABOBOTO MaTepialy: XpOHOJOTIYHA — HOPMAaTHBHO-TIPABOBI
aKTH 30MPAIOTHCS 32 YacoM ixX BHIaHHSA abo Berymu no cwmd («Bimomocti BepxoBHOI
Pagn Ykpaiam», «Odimiitauii BicHUK YKpaiHu»); MpeIMeTHa — HOPMAaTHBHO—TIPABOBI
aKTH CHCTeMAaTH3yBalIHCA MO Tamy3sx abo iHCTHTyTax mpaBa, cdepax AepikaBHOL
JUsUTBHOCTI (TemMaTHuHi Oroneteni MiHicTepeTBa 0CTHLIT YKpaiHu).

PisHOBHAM iHKOpPIIOpAILii 32 00’ €MOM OXOILTIOBAHOTO HOPMATHBHO— ITPABOBOTO
MaTepiay: TeHepajibHa — B 30ipKy BKJIFOUYAIOTHCS BCI HOPMATHBHO-IIPABOBI aKTH
Cy0’€KTa TPaBOTBOPYOCTI (HANPHKIIAA, OaraToToMHe BUAAHHs «3aKoHI YKpaiHH»);
4acTKOBa — B 30ipKy BKJIIOUAIOTHCS HOPMAaTHBHO-TIPABOBI aKTH y MEBHIA cdepi
MIPaBOBOTO PETyJIOBaHHS (HAaNpUKiIaz, 301pKH, IPUCBSYEH] TPaBOBOMY PETYITIOBAHHIO
HOTapiaTy, 0aHKaM i OaHKIBCBHKill IisSUTBHOCTI, TPAaBOBOMY IOJIOKECHHIO HETIOBHOITHIX

B YkpaiHi);
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3) KOHCONimaIis — yXBaJleHHS YKPYITHEHOTO YHi(piKOBaHOTO aKTy Ha OCHOBI
00’€THaHHS HOPM PO3Pi3HEHHUX aKTiB. [IpH bOMY HOBi HOPMH HE CTBOPKOIOTHCS, BCHOT'O
JIIE YCYBAIOTHCS TOBTOPH, BHIIPABISETHCSA 3acTapijia TepMiHojoris. OcoOIUBICTh
KOHCOJiamii moysrae B TOMy, III0 BOHA MICTUTHh B c00i AedKi puch Komumdikamii ta
inkopriopanii. KoHcouiioBaHuii akT € 3BeiecHUM HOPMAaTHBHO-TIPABOBHM aKTOM, IIO
(dhopmanbHO 30/rKye Horo 3 Koan(pikoBaHUM; a TOW (aKT, 110 BiH IO CYTI HE BHOCHTH
HIYOT0 HOBOTO B PEryJIIOBaHHS CYCIUIBHUX BITHOCHH, PIJHUTH HOTO 3 IHKOPIIOpaMi€lo.
s dopma cucremaruzaiii 3 ycrixoM 3acTOCOBYEThCS B aHIVIOMOBHUX KpaiHax (3Bix
3akoHiB CIIIA) i nesxux kpairax CH/I (y Pociiicekiit @enepanii Buganuii 311 3aKOHIB);
PisHoBumamMu koHcomigamii € BukopucroByBaHi y CIIIA koMminsamis Ta peBisis.
Komminstis monsrae B TOMy, 1[0 HOPMaTHUBHI aKTH MMyONiKYIOTHCS B XPOHOJOTIYHOMY
MOPSAAKY, IPU bOMY BHKJIFOYAIOTHCS YACTUHHU AKTiB, 110 BTPATHIIM CHITY, i BHOCATBCS
YAaCTHHHU aKTiB, sIKi 3aMiHEHI Mi3HILIMMU PIilIEHHSIMH 3aKOHOAABYOTO opraHy. PeBi3is
[OJIATa€E B TOMY, 1[0 HOPMATHBHI aKTW Ta iXHI YaCTHHU NPHUBOIATHCA B JIOTTYHHH
MOPSIIOK 32 TPEJMETHOI0 O3HAKOI0, BHUKIIIOYAIOTHCS ITOJIOKEHHS, IO (aKTUYHO
BTPaTWIA CHJIY, CKOPOYYETHCSI MHOXKMHHICTh aKTiB, IOJIMIIYEThCA iX IpamMaTH4YHa
CTpyKTypa. Pesynpratm peBisii 3aKOHOIABCTBAa  IiUISITAIOTh  3aTBEPIUKCHHIO
3aKOHO/IaBYNM OpraHoM a0o SIK caMOCTiMHHWI 3aKOH, a00 IIIAXOM HNPUHHATTS 3aKOHY,
10 CXBATIOE JOKYMEHT, III0 BUCIIOBITIOE 3MICT PeBi3il 3aKOHO/IaBCTBA,

4) xomu(ikamis — CTBOpEHHS HOBOTO JIOTiYHO IUTICHOTO HOPMATHBHO-
NPaBOBOTO aKTy (KOJEKCY, OCHOB) Ha OCHOBI CTapHX aKTiB, 3 YACTKOBOIO 200 ITOBHOIO
3MIiHOIO iXHBOTO 3MICTy, YCYHEHHSM IIPOTaJHH i cynepeunocteil. Kogudikamis — ogun
3 NPUHOMIB NPABOTBOPYOCTI 1 SIK TaKMHW MOXE 3IIHCHIOBATUCS TUIBKU IEPKaBOIO.
PisHoBuan komudikamii 3a 00’€MOM  OXOIUIFOBAHOI'O HOPMATHBHO-IPABOBOIO
Marepiany: — 3arajbHa — YTBOPEHHS 3BE/ICHOTO aKTy I10 BCIX Taly3siX 3aKOHOJAaBCTBA
(«xonexcy konekciB»). Hampukiman, takuii xapaktep MaB 3Bij 3akoHiB Pociiicbkoi
iMmepii; — raxy3eBa — 00’ €JHaHHS IPABOBUX HOPM Ti€i abo iHmmIo1 raxy3i — L{uBinpHMi

Kozekc Ykpainu, KpuminaneHuii komekc YKpaiHu; — Mikramy3eBa (KOMIUIEKCHA) —
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00’eMHAHHA TPABOBHX HOPM pI3HHX Taily3ed IpaBa, IIO PETYIIOIOTh CYCIUIBbHI
BIIHOCHHM Y TeBHiN cdepi, Hanpuxmax, [loBiTpsHuid komekc VYxkpainu, Komexc
TOPrOBOTO MOpEIIaBaHHSA YKpaiHW, — CIelianbHa (BHYTpiraiy3eBa) — 00’ €IHAHHS
MPaBOBHUX HOPM OKPEMOTro iHCTUTYTy abo miaramysi mpaBa (mpukiamoMm € Bomgawmii
komekc Ykpainu, Komekc VYkpainu mnpo Hampa, JlicoBuid Koaekc YKpaiHu).
ChiBBiIHOLICHHSI PI3HUX BUAIB cUCTeMaru3auii 1Mo TJIMOMHI «BTOPTHEHHS» B
HOPMaTHBHO-TIPaBOBUM MaTepiai € HACTYITHUM: 00JIIK HOPMaTHBHO-TIPABOBHX aKTiB Ta
IHKOpIiopaliss He BHOCATh 3MiH Y TEKCT 1 3MICT HOPMaTHBHO-IIPAaBOBUX aKTiB,
KOHCOJIi1aIlisi BHOCHTh 3MiHH B TEKCT HOPMAaTHBHO-ITPABOBOTO AKTY, HE MIHAIOUH 3MICTY
HOpPM 1 HE CTBOPIOIOYM HOBHX HOpM TIpaBa, a KomuQikaiis € pi3sHOBUAOM

MIPaBOTBOPYOCTI.

2. CYYACHI I[IPOBJIEMH TEOPII TA ITIPAKTUKHU ITPABOTBOPYOCTI.

Cucrema npaBa BHHHMKA€ BHACIIJOK IIPAaBOTBOPEHHS, METOI0 SKOIO €
CTBOPEHHSI €JMHOi, BHYTPIIIHBO Y3TrO/PKEHOI CHUCTEMH HOpPM, IIO BPETrYJIbOBYIOTH
PI3HOMaHITHI CYCIiJIbHI BIIHOCUHHU. SIK BiJIOMO, IIPOIIEC CTBOPEHHSI IIPaBa CKIIAIAETHCS
3 JEKUTBPKOX EeTalliB, Cepell SKMX BHIUIAIOTH THOCCONOTIUHWHA (IIPOIleC BUHUKHECHHS i
CTaHOBJIEHHs IpaBa y (OpMi IPaBOCBiOMOCTI), MaTepiaabHuil (POpMyBaHHS NpaBa
BHACIIIZIOK peaii3alii cy0 €KTUBHHX TpaB i IOPUANIHIX 000B’S3KiB) Ta IHCTUTYIHHIHA
(othopmIiteHHS IPaBOBUX MIPUITUCIB Y BUTIISAII HOPM IPaBa, sKi B CYKYITHOCTI YTBOPIOIOTh
cUCTeMy). YSBISETBCS Te, IO MPABO BHHUKAE y PE3YJbTATI COLIAIBHOIO PO3BHUTKY
cycminberBa. CrouaTKy BUHHKAae HaraJibHa HEOOXITHICTE y HOPMAaTHBHOMY
pEryNIOBaHHI CyCHUIBHUX BIJIHOCHH, HACTYIIHUM KpOKOM € (opMyBaHHS MoOJedi
(KOHIIeIIIT) TAKOTrO PEryNIOBaHHS, a BXKE 3r0JI0M — BUPOOJICHHS IIPABOBOTO IMPUIHCY
(HanpuKIaa, MOJOKEHHS MPaBOBOIO aKTa) Ta BBEJACHHS Horo B aito. IlpaBoTBOpua
JISUTBHICTh € CKJIQJOBHM €JIEMEHTOM IIpOIiecy HPaBOTBOPEHHS, OCKUIBKH BHCTYIIA€E
(hopMoO¥O ISLTBPHOCTI Cy0’ €KTiB IIPABOTBOPUOCTI IOI0 IPUHHATTS, 3MiHH YU CKACYBaHHS

MIPaBOBHX HOPM.
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Benmka kinpkicTe (akTOpiB BIDIMBAE Ha MeETy, 3MICT Ta pe3yJIbTaTH
MIPABOTBOPYOI JisTIBHOCTI. 30KpeMa, MOYKHA TOBOPHTH IIPO 3aJISKHICTh TAHOTO IPOLIECY
BiJl CTYyNEHS COI[iaIbHO-€KOHOMIYHOTO PO3BUTKY CYCIIIBCTBA, CTaHy Jep>KaBHO-
MPaBOBUX IHCTUTYTIB, PIBHSA IPABOCBIAOMOCTI Ta MPABOBOI KYIBTYpPH JIOICH, sKi
BUPAXAOTh CTaBJICHHA CyCHiHBCTBa 0 MUHYJIOTO, YUHHOT'O Ta 0a)kaHoro ImpaBa

IinkoM cnymHO € aymka M. MapueHka, HI0 [ep)KaBa MOHOIIOII3YE
3aKOHO/IaBUy, aje He NpPaBOTBOpYY AisibHICTE. Came TOMy MoBa iime mpo
«IPaBO3AKPIIIEHHS» TOJ1, KOJH JiepkKaBa (GOPMYIIIO€ TEKCT IPABOBHUX MPUIIHCIB, TOOTO
NepeKIagae IOPUANYHOI0 MOBOKO HACTAaHOBH, SIKI 4Yepe3 TpHBAIE 3aCTOCYBaHHS Ta
MOBTOpPeHHs Ha0yJI HOPMATUBHOrO 3Ha4eHHs. OJHIEI0 3 TEHICHLIH NPaBOTBOPYOCTI
CBOTOJIHI € TYMaHi3alist 3MiCTy IPaBOBUX HOPM, IEMOKpATH3AIlisi IPaBOBHUX 1HCTUTYTIB,
3aKpIIUICHHS 3arabHOJIIOACHKHX NPUHIMIIB MPaBa, 3aCTOCYBAHHS HOBHX METOJIIB Ta
3ac00iB MPaBOBOro perysroBaHHsI. OCHOBOIIOIIOKHOIO i/ie€to (hOpMyBaHHS MIPABOBOTO
MacuBY YKpaiHU € CTBEp/KEHHs, 3a0e3MeUeHHs Ta 3aXUCT MpaB i CBOOOJ JIOAWHM 1
rpomMayisiHrHA. JKoaHi Monudikarii, 3yMOBIICHI 4YacoM, He IOBUHHI pYHHYBaTH LiHHICHI
Kareropii, ski € HemopyurHuMHA. HeMOoXXJIMBO MOCHJAaTHCA Ha CIPABEIJIMBICTH Ta
BEPXOBEHCTBO 1paBa, MOPYLIYIOYH 3aKOH Ta IPHHLMUIIOBI MpaBoBi 3acagu. BogHowac
JUIsl Cy4acHOi YKpaiHChKOI JepaBW XapaKTepHI aKTHBHE OHOBJIEHHS HOPMAaTHUBHOI
YaCTUHM NPaBOBOI CHCTEMH 3TiIHO 3 €BPONCHCHKHMH MNPaBOBHMH CTaHIApTaMHU,
YpI3HOMaHITHEHHS IIPaBOBUX 3ac00iB, y TOMY UuciHi Jpkepen (popm) mpasa, 3pocTaHHS
MUTOMOI Baru Mi>XHapOJIHUX JIOTOBOPIB TOLIIO.

OmHOYacHO i3 3ayd4eHHSIM YKpaiHH J0 CBITOBHX TiI0OaTi3aliifHUX MpPOIECiB
HaraJbHUM € BIJPO/DKCHHS 0araTOBIKOBUX HAIliOHAJBHHUX IIPaBOBUX Tpaauiliii. B
YkpaiHi OCHOBHUM BHOM MPAaBOTBOPUYOCTI € 3aKOHOTBOPYICTh, & OCHOBHUM JDKEPEIIOM
(popmoto) mpaBa BUCTyIIa€ HOPMATUBHO-TIPABOBHH aKT (3aKOH). 3aKOHH — I1€ HalOLIbII
po3BHHEeHa (opMa 3aKpilUIEeHHS IOPUAWYHHX HOPM, 1 HE BHUIIAJKOBO, IIO came i3
3aKOHAMH IIOB’SI3aHE YSBICHHS PO 3aKOHHICTh — YITKMHA HPABOBHH MOPSIOK. Y

HOPMaTHBHO-TIPABOBOMY PETYIIOBaHHI CYCIUTBHUX BIIHOCHH B YKpaiHi 3aKOH ITOCiTae
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BHU3HaYaJbHE Micme. [IpHHINI BEpXOBEHCTBAa 3aKOHY € HEBiJ €MHOIO CKIIQJOBOIO
MIPUHLUITY BEPXOBEHCTBA IIPaBa B AEMOKPATUYHIH, IPaBOBill IepKaBi Ta BU3HAYATEHIM
MIPUHITUIIOM TOOYZOBH CHCTEMH JKepeln mpaBa. Ha Bcix eTamax po3BUTKY yKpaiHCBKOL
JIEpKABHOCTI 3aKOHOJABCTBO OylO0 BaXJIMBUM Ta EQEKTHBHHM IHCTPYMEHTOM
KEpIiBHUIITBA CyCHiIbcTBOM. OHOBJICHHS Ta PO3BUTOK BITHYM3HSIHOTO 3aKOHOJABCTBA
CIIpHSI€ 3alliKaBICHOCT] Y BCiX (hopMax BUSIBIICHHS IIPABOBUX HOPM, ajie HalOLIblIe — Y
HOPMaTHBHO-TIpaBOBUX akTaX. OpHIEI0 3 HEraTUBHUX TEHACHIIH pPO3BHUTKY
HOPMaTHBHO-TIPAaBOBUX aKTiB YKpaiHH € iX HaaMmipHa nomitu3auis. Ha sxans, y cucremi
3aKOHOJIABCTBA € 3HAYHA KUTBKICTH aKTiB, MPUHHATHUX YHACHINOK JNoOiroBaHHs. Lle
3YMOBJIIOE 3arOCTPEHHS BHSBIB IIPABOBOTO HITUII3MY 1 MOXE MIPU3BECTH JIO MTOPYIICHHAS
BHUMOT 3aKOHHOCTI Ta mpaBonopsaky. Ha xanb, mpaBoBuil MacuB i 10Ci CIPHAMAETHCS
OUTBIIICTIO TPOMAISH SK OJHOCTOPOHHE, BIAIHE OadueHHS BUPINICHHS TUX YU 1HIINX
mpobjeM, a y SKICHOMY Ta 3pO3yMLUIOMY 3aKOHOIABCTBI [eprkaBa HE 3aBXKIU €
3aIlikaBlIeHo0. BapTo 3BepHYTH yBary i Ha HOpMaTHBHI aKTH, sIKi HaJiJIeHI TPaBOBOIO
(opmoro, mpoTe 3MICTOBHO HE BiJNOBIIAIOTh [LOMY. 30KpeMa, MOBa ii/ie po aKTH, siKi
HE € CyCHUIbHO HEeOOXIJHUMH, a TOMY — Hee()EKTMBHUMHM, TAaKUMH, IO CTPUMYIOThH
conianpHAN miporpec. HasBHICTh TaKWMX SBHII CBIAYUTH PO MOXKIUBI (DaKTH HAYKOBOL
HEOOIPYHTOBAHOCTI 3aKOHOJIABCTBA, IIJIKPECHIIOE HEOOXIMHICT Yy 3alydeHHi 0
(hopMyBaHHS MpaBa SK IOPUCTIB, TaK 1 HIIUX CIIEIiaICTIB.

Sk TpaBUIIO, Y 3aKOHOTBOPYMMI MPOLIEC 3aIYYAOTHCS NPEACTABHUKN HAYKH 3
PI3HOMaHITHUX HAaBYAIbHUX 3aKJaJiB Ta HAayKOBHX YyCTaHOB. [IpoTe 3B’S30K Mix
HAYKOIO Ta MPAKTUKOIO Ma€ eMi30INIHUH XapakTep. B3aemois 3aK0HOJaBIIB 3 HAYKOIO
HE TIOBHICTIO HaJaro/PKeHa He IuIIe B YKpaiHi, aie W B CyCiIHIX KpaiHax.
[MTapnamenTapii He MOCHIMIAIOTH 3AJy4aTH A0 PO3POOKH MPOEKTIB YUEHUX Yy 3B’SI3KY 3
BJIACTHBUM iM CKENTHIM3MOM. Y IOPUCTIB-TIPaKTHKIB TaKOXX € YUMAJIO IPOIIO3HLIH,
BUXOJISTYM 3 HAsIBHOTO JIOCBIMY, II0JI0 TIOKPAIIaHHs PABOBOTO PETYJIIOBAHHS ITUTaHb,
AKi TaK YW 1HAKIIe IMOB’3aHi 3 IX MPaKTUYHOIO TisuTbHICTIO. [lepeBaxkanMu popmamu

YUaCTi y 3aKOHOJJaBUOMY IIPOIIEC € ITyOiKaIlisl aHATITHIHNX MaTepialliB y IPYKOBaHUX
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Ta eJIEKTPOHHUX 3ac00ax MacoBoi iH(opMarlii, BUCTynH Ta iHIIi GopMH ydacTi y poboTi
KOH(EpEeHIIiH, ceMiHapiB, KpyrmHuX cTodiB Tomo. e cripuse ¢popMyBaHHIO TPOMaICHKOT
OYMKH Ta IOMOMAara€ po3’sICHUTH Ti YW IHIII NPaBOBi MOJOXKEHHA. [ocHTh wacTo
MPAKTHKYIOWi IOPHCTH 3aiMAaIOThCS MUTAHHSAMH Y3aralbHEHHS CBOEI MPAKTUIHOI
JUSUTBHOCTI Ta BHOCATh KOPHUCHI Ta BUBKEHI MPOMO3HMILIT 1[0I0 3MiH Y 3aKOHOIABCTBI,
IHILIIOIOTh IPUHHATTS. HOBUX 3aKOHIB UM BiIMiHY cTapux. HenpaBoBi akTH 3’ sIBISIOTHCS
1 BHACJIIJIOK IIEPEBUILICHHS OPTaHOM, SIKUH 1X BUAAB, CBOET KOMITETEHIIi1, 1[0 TPU3BOAUTH
JO TIOPYLIEHHS IpaBWI 1€PAapXiyHOrO MiJNOPSAKYBaHHS HOPMAaTHBHHUX aKTIB.
Hacmingxom Takoro TmOpYIIEHHS € BHHUKHEHHS KOMNI3iH MK HOpPMaMH, IO
BPETYIBOBYIOTH OJTHI 1 Ti caMi BiTHOCHHHU. HepaBOBUMH BBaXKAIOTHCS «MEPTBI HOPMID,
TOOTO Taki, sKi He BiAMiHEHi (OPMAaJIbHO, NMPOTE BTPATHWIHM 3HAYCHHS PEryIsATOpa
CYCHUTbHUX BiTHOCHWH. HacmigkaMy HempaBOBHX 3aKOHIB JIOCHTB 4acTo € aedopmartis
JIEMOKpaTii, MOPYIICHHS IpaB Ta 3aKOHHHUX IHTEPECIiB TPOMAISIH, HEBHKOHAHHS
MOKJIAJACHUX Ha nepkaBy (yHkmi. Cepex IHIIMX OCHOBHHX pHC Cy4YacHOTO
HaIllOHAJBHOIO 3aKOHOJABCTBA MOXKHA BHJUIMTH HOro  criemiajizamito, IO
XapaKTEPU3YEThCS BpaXyBaHHAM crienu(iky i 0araTorpaHHOCTI CYCIIIBHUX BiTHOCUH
Ta BUSABJSIETHCS Y 3HAYHIA KUTBKOCTI FOPUANYHHUX TPUNHCIB 1 HOPMATHBHO-TIPABOBHX
aKTiB 3 OKpeMHX NUTaHb. He BapTo 3anuiaTy mo3a yBaroro Toi ¢axr, 1o crerianizanmis
3aKOHOJIAaBCTBa Ma€ OOOB’SI3KOBO Y3TOKyBaTHCS 3 Horo yHidikamiero. Amke came
yHi}iKamiss 3MeHITye o0O0CAT HOPMATUBHOIO MaTepiany, YHEMOXIHUBIIOE HOTO
NyOJIFOBaHHS; TOJIETIIYE 3aCTOCYBaHHS NPABOBUX MPHUIIMCIB Ha MPAKTUII Ta YCYBa€
HEBUIIPaBIaHi BUMIAAKK cremniaiizarii. KpiM Toro, chorofHi KOHCTaTyeThCSI HaAMipHE
3pOCTaHHs 00CATIB 3aKOHOTBOpPYOCTi. [IpHHHATTS 3aKOHIB 3 ApIOHMX, OPYrOpSIHUX
MIUTAHb [OSICHIOETHCST OOPOTHO0IO MOTITHYHHX,, BIIOMYHX YK KOPIIOPATUBHHUX IHTEPECIB.
He 3aBxan mpociiIkoByeThCs IX I'PyHTYBaHHS Ha 0a30BHX a00 3acaJHUYMX aKTax Tiel
Yy iHIIOI ramy3i. 3aKOHHM CTBOPIOIOTHCS SIK PE3yJAbTaT KOMIIPOMICY MIK DPi3HUMH
MTOJIITHYHUMHE CHJIAMH 1 TOMY 3HAYHOIO MipOI0 BTPavyarOTh CBOKO €(EKTHUBHICTH yXKe Y

MOMEHT 1X HpHﬁH?[TTSI. BOZ[HO‘IaC BapToO mam’ ITaTh TC, 10 3aKOHOAABCTBO Mae€ 6yTI/I
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OCHOBaHE Ha HEIOTOPKAHOCTI 0cOOM, TIOBa3i JI0 JIOACHKOI TTHOCTI, PIBHOCTI y IpaBax
HEe3aJIe)KHO BiJ HAiOHATHHOI HAJEKHOCTI, COLIANBHOTO CTaHY, CTaTi, MOBH, PEIIirii,
MONITUYHUX Ta IHIMMX TIEPeKOHaHb, WAPTIHHOI HANEXKHOCTI, HEIOIYCTHMOCTI
1m030aBJICHHS Y OOMEXEHHS MPHUPOIHUX HEBIJ €MHHX IpaB 0coOu Tomo. OCHOBHIM
MPU3HAYCHHSIM Cy4aCHHX HOPMAaTHBHO-TIPABOBHX aKTiB € aJIcKBAaTHE BiJI3epPKaJICHHS B
HUX BOJI Hapoay, sika B ifcajii MMOBHHHA BiMOOpaXkaTd CIpPaBEIIMBHU COI[aIbHHIA
KOMITpOMic.

V niTeparypi BYEHUMH TaKOK 3BEPTA€ThCS yBara Ha IIMTaHHS CIIPaBEIMBOCTI
3MICTy HOPMATHBHO-TIPABOBMX aKTiB, IO 3aKPiIUTIOIOTH TNpaBoBi HopMmH. Jlis
3a0e3IeUYeHHs] TAaKOi CIPaBEIMBOCTI CaM HOPMATHBHO-TIIPABOBUI aKT IOBHUHEH: —
aJIeKBaTHO BigOOpakaTh iHTEpeCH HApoLy, TOOTO XapaKTepU3yBATHUCS SKICTIO
ICTHHHOCTI; — BOJIOJITH 03HAKOIO PEalbHOCTi, TOOTO 3aKPIILTIOBATH CUCTEMY CIIOCO0IB i
3aCc00iB PEeaJbHOTO BIIPOBAKCHHS MMOJIOKEHD aKTa B YKUTTEMISUIbHICTh CYCIUIBCTBA; —
MeTa IIOBHHHA CHHMPATHCS JMIIE Ha Taki 3aco0M, 3acCTOCYBaHHA SKHX € ETHYHO
BUIIpaBJIaHUMHU. [IparHeHHs 10 PO3LIMPEHHS HApOIOBIAAJ, IpaB Ta CBOOOA 0codH
3YMOBITIOE TOTPEOY y 3pOCTaHHI AKOCTI 3aKOHOAAaBCTBA. JIeMOKpaTii BAXKKO ICHYBATH 3a
BIICYTHOCTiI ii TIpaBOBOrO 3a0e3MEYCHHS Ta OXOpPOHHU. SIK 00 ’€KTHBHA TCHICHIIIS
CIIOCTEpIraeThcsl TOCHJIEHHS pOJIi 3aKOHOJAaBCTBA y OOpOTHOI 3 OpraHi3oBaHOIO
3JIOYMHHICTIO, TEPOPU3MOM, KOPYII€I0 Ta IHIIMMH HETaTHBHUMH IIPOSBaMHU
CYCHUTBHOTO JKUTTS. 3aKOH Ta HOTrO AOTPUMAaHHA € 3allOpyKOK AWCHUILUTIHK Ta
BIJMIOBIJAJILHOCTI. AKTYaJbHOIO € BUMOTa OJHO3HAYHOCTI 3aKOHOMABCTBA, OCKLIBKH
npu OibII OAHO3HAYHOMY 3aKOHOIABCTBI OiibIlle MIAaHCIB HAa IHOTO OJHOMAaHITHE
3aCTOCYBaHHs, MEHINa HMOBIpHICTH cropiB. KpiM TOro, HEoJAMIHHOK BHMOIOO
«IIPaBOBOTO 3aKOHY» € ioro mnependadyBaHICTh y 3aCTOCYBaHHI. BojHOUac nparHeHHs
J0 TOro, mo0 3akoH OyB OJHO3HAYHHMM, NMOBHHHO YPiBHOBaXXYBAaTUCSI IparHeHHIM
3pobutH #oro raydkuM. [Ipu GpopmytoBaHHI TEKCTY IPaBOBHX aKTiB I 3a0€3IIeYeHHS
iX THydkocTi y ©OararboX BHIIaKaxX HEOOXiIHO CBiZOMO BHKOPHCTOBYBATH TakKi

KOHCTPYKIIIi, SIKi JO3BOJISATH PO3YMITH iX IMO-Pi3HOMY Y Pi3HHX YMOBaX.
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VY mpaBoBii AOKTpUHI HMaHye AyMKa IIPO Te, IO, JOMYCKAIOYH 3aCTOCYBaHHS
MMHCAHOTO TpaBa, 000B’I3KOBO MOTPIOHO KePyBAaTHUCS 3aTaTbHUMHU KPUTEPIsIMHU TIiJT 9ac
HAaIlOBHEHHS 3MICTY «OYKBH 3aKOHY» HOBHM TyXOM. Y 3B’S3KY 3 ITUM IIOBHHHA iCHYBaTH
MeXa, SIKy CyO €KT MpaBO3aCTOCOBHOI IiSUTBHOCTI HE MOXE MHEepeHTH, OCKIIBKH IIe
NpU3BeJie JI0 3JI0BXHMBaHHS IPaBa, a caMe MocsAraHHs Ha (yHKIIT 3akoHomaBIst. Tak,
nOTPiOHO Mam’sTaTH, IO 3aKOHOJABCTBO — II€ HINIO IHIIE, SIK IHCTPYMEHT y pyKax
JIOJIEH, SIKi HOTO 3aCTOCOBYIOTH. 3aKOH JIi€ JIMIIE TOi, KOJIM HOTO 3aCTOCOBYIOTH JIIOJH
1 JMIe Tak, SK HOro 3aCTOCOBYIOTh JIIOAM. A SIK BOHHM 3aCTOCOBYBaTUMYTh HOTo,
3aNie)KaTHMe BiJf CTaHy iXHBOI BoJi i cBimomocTi. [Ipo eeKkTHBHICTH PAaBOTBOPUOCTI
MO’KHA BECTH MOBY 3a YMOBH, IO ii pe3yJbTaTd BiANOBiJAIOTH 3MICTy MOJITHYHHX,
E€KOHOMIYHHUX Ta COIIaJIbHUX MOTPeO; CIPUSIIOTH CTBOPSHHIO IIUIICHOI CHCTEMH TIpaBa,
YCYBaIOTh KOII3ii Ta MPOTANIWHU y MPABOBOMY PETYIIOBAaHHI, MiABHINYIOTH SKiCHUI
piBEeHb HOPMAaTHUBHO-IIPABOBUX aKTIB Ta FapMOHI3YIOTh iX i3 HOPMaMH MiKHApPOJHOTO
npaBa. 3aKOHOAABCTBO, IIPUPOJHI IIpaBa, CyAOBa NPAaKTHKa, IPaBOBA IOKTPHHA Ta
MpaBoBi 3BHYAl AIIOTH TIEI0 YM IHIIOI MIpOIO0 y TiH 4YM iHIIH NpaBoBii cucTemi.
IcHyBaHHs 1eBHOT ()OPMU IPABOBUX HOPM Ma€e 0COOJIMBE 3HAYEHHSI, OCKIJIbKH CaMe BOHA

BKa3ye Ha iX 3arabHO000B’ I3KOBICTb.

3. OPUJUYHA TEXHIKA HOPMOTBOPYOCTI

Sk mpaBuio, 3aKOHOJAaBYa TEXHIKa pO3MIIANAETHCI B KOHTEKCTI
MIPaBOTBOPYOCTI K OIUH i3 i eeMeHTiB. 3aBJaHHAIM 3aKOHOIIPOSKTYBAJIbHHUKA i
4yac 3acTOCYBaHHS 3aKOHOJAaBUOl TEXHIKM € po3poOJeHHS TaKoro BapiaHTa
peryoBaHHs CyCIIJbHUX BIAHOCUH ILISXOM IOPUIUYHOI periiaMeHTalii, sKui ou
MOBHOIO MIpOIO BIJINOBiJaB CyCHUIbHUM iHTEpecam, 10 MaloTh OyTH BTiNEHI B
3akoHi. Cepex OCHOBHUX HamlpsiMiB KOMIIJIEKCHOTO 3aCTOCYBaHHS 3aKOHOJABYOI
TeXHIKH MOXHa BHIUINTH TakKi: CHCTEMaTHYHHW 1 IUIAHOMIpHUH BIUIUB Ha

3aKOHO/IaBUy AiSIBHICTD, IO Aa€ MOXIHMBICTH IOPHINYHO KOPEKTHO (popMyBaTH
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HOPMAaTHBHUU Marepian MalHOyTHROTO 3aKOHY, HE [OMYCKAaTH 3aKOHOAaBYOI
MOMMJIKM ¥ BUIPABIATH i1 3 OISy JOTPUMAHHS MPaBHJI 3aKOHOJABYOI TEXHIKH;
BIUIMB Ha IPaBO3aCTOCOBHY MiSNBHICTH i K pE3yNbTaT NMPaBUIBHE PO3YMIHHS
3MiCTY 3aKOHIB i IPaBOBUX HOPM JJIs 3MIHCHEHHS IOPUANYHIX Aii; 3aCTOCYBaHHS
3aKOHO/1aBY0i TEXHIKH sIK 3ac00y Mi’>kKHapoJHOTr0o 0OMiHY iH(pOpMaIli€to, [0 Ma€ Ha
MeTi 30JIM)KEHHsI HalliOHAJbHUX 3aKOHOAABCTB; IMapajelibHe BUKOPUCTAHHS s
JIOCIIIJUKEHHS Ta BUBUEHHS MPOOJIEMAaTHKH MTPaBOTBOPYOCTI 1 IPaBO3acTOCy BaHHS
TOILIO.

be3 cymHiBy, 3aBmaHHs, LIO0 CTaBUTh Iepel Co00K0 CyO0’eKT, SKHi
3aCTOCOBYE 3aKOHONaBYy TeXHiKy 1 il 3acobu Ta mnpaBuia, Ge3MOCEpeIHBO
BIUIMBAIOTh Ha BHUOIp HUM OCTaHHIX Ta OCOOJIMBOCTI IX YTUICHHS B JKUTTS.
3acTocyBaHHS OHX 3ac00iB i IpaBHI Mae OYTH KOMIIJIEKCHHM, MOCTiJOBHHUM i
B3a€MOl’[OB’$IBaHI/IM, OCKiJ’[BKI/I HCOAOTPUMAHHA OJHOTO 3 HHX Ha)IaJ'Ii S3MCHIIY€E
edexTuBHicTh iHMKX. [IpaBuia 3aK0HOAaBYOT TEXHIKH CTAHOBISATH CHCTEMY BUMOT
1 METOJiB CTBOPCHHS HAWOUIBII JOIIJBHUX 32 (QOPMOI i IOCKOHAIHX 3a
CTPYKTYpPOIO  HOPMAaTHBHO-NPABOBUX  aKTiB.  3aBasku iM [l  aKTH
XapaKTepU3yIThCS TOYHICTIO Ta BH3HAYCHICTIO KOPUAMYHUX (OPM: pEYCHB,
CJIOBOCITIOJIY4€Hb, OKPEMHUX TEPMIiHIB, @ TAKOX SICHICTIO i JOCTYNHICTIO MOBH ISt
aJpecaTiB 3aKOHY, BAAINMHU (pOPMyITIOBaHHSIMH HOPM IIpaBa, BIAJIOI0 MOOYIOBOIO
IOPUAMYHUX KOHCTPYKIIN TOMLIO .

CTocoBHO 3aco0iB 3aKOHOMABYOI TEXHIKM BapTO CKa3aTH, M0 I
HeMarepianbHi GOPMH, 32 JOTIOMOTOIO SIKHX BU3HAYAETHCA B PI3HUX HOTO BUSABAX,
KOHCTPYKIIisX. /Io 3ac00iB 3aK0HOaBYO0T TEXHIKH, 30KpeMa, HaJIe)KaTh: OPUINIHI
KOHCTPYKIIii; npaBoBi (ikuii; mpaBoBi mpe3ymiii; JIorika, CTUIb i MOBa 3aKOHY;
IOpUIUYHA TEPMIHOJIOTIS; TPUMITKH B 3aKOHaX; JOJATKH JIO 3aKOHIB;
3aCTepe’KeHHs B 3aKOHAaX TOIIO.

[lepepaxoBaHi Ta iHII HasBHI 3acO0M 3aKOHONABYOi TEXHIKH, a TaKOX

MpaBwIIa iX 3aCTOCYBaHHS MalOTh Ha MeTi 3a0e3MeYeHHs YiTKOCTI i BU3HAYCHOCTI
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HOpM IIpaBa, aJCeKBAaTHOI'O, MOBHOI'O Ta WYITKOI'O pETyJIIOBaHHS CYCHIJIBHUX
BiTHOCHWH, peai3amii IpaBOMipHHX IHTEepeciB 1 CHpSAMOBaHI Ha OCATHCHHS
JIOCTYITHOCTI i epeKTUBHOCTI 3aKOHiB. IIpaBoBi 3ac00M BTIMIOIOTHCS B OYIb-IKOMY
3aKOHi, BOHM MOXYTh OYTH MpeIMeTOM IeBHHUX omepamiii abo KoMOiHaIii
«TEepBICHUX €JEMEHTIB MpaBoBoi Marepii». [IpaBoBi 3aco0u gk eneMeHTH Marepii
mpaBa KOXKHOTO pa3y Ha Pi3HOMAaHITHUX AUISHKAX OPHIAMYHOI JOTMH BUSBISIOTH
cebe sIK MO3UTHUBHI 3000B’s13aHHS, 3a00pOHH, J03BOJU . biNlbie TOro, Hi HOpPMH
mpaBa, Hi NPaBOBI BiJIHOCUHH, Hi €JIEMEHTH 3aKOHOJABYOI TEXHIKM HE MOXHa
OTOTOXHIOBATH 3 YKa3aHMMH NpPaBOBHMH 3acobamu. Tomy B )KOZHOMY pa3i He
MOXXHa TOBODHUTH IpO T, LIO 3aKOHOAABYa TEXHIKA € YHMOCh CTOPOHHIM,
MoGiYHUM TMIONO TMpaBa, MIOAO 3aKOHY. UMM BHIOIUM € piBE€Hb IIPaBOBOTO
peryJiroBaHHS, TUM BUIIUM Ma€ OyTH TeXHIYHHUH PiBEHb TBOPEHHS IPAaBOBUX aKTiB.
OCHOBHUM IOLITOBXOM JI0 CTBOPEHHS 3aKOHY a00 1HIIOTO HOPMAaTHBHOTO aKTa €
CYCHIJIBHO 3Hayylia mpo0iiemMa, HEBHpillleHe IHUTAHHA, IO Ma€ 3Ha4eHHS I
BEJIMKOI KUIBKOCTI JIFOIeH 1 ISl Iep’KaBU Ta CyCIIIbCTBA 3arajioM. Pesynbratom
TPUBAJOr0 IPOIECYy 3aKOHOTBOPYOCTI € 3aKOH, IO BiANOBigae mnorpedam
MPOrPECUBHOrO PO3BUTKY CYCHIIbCTBA, IPABOBOI IEPIKABH, IIPABOIOPSIAKY.

ITin yac cTBOpeHHs NPAaBOBHX HOPM, BHJAHHS HOPMAaTHBHHMX akKTiB 1
HacTymHOI iX cucTemaTu3alii BUKOPHUCTOBYETHCS HHU3Ka MpaBUI 1 3ac00iB Iis
3a0e3mevYeHHsT JOCKOHAIOCTI 3aKOHOMAaBCTBA. Y LBOMY BHIIAJIKy TEXHIKY MOXXHA
po3riasfgaTd B CY0’€KTHBHOMY CEHCI SIK MHCTEITBO 03100JICHHS IPaBOBOTO
Marepiary, a B 00’ €KTHBHOMY — MeXaHi3M IPaBOTBOPUYOCTi. 3aKOHOJaBUa TEXHiKa
BIJIPI3HSETHCSL CBOEID 0aratorpaHHicTiO Ta OararoacrnekTHicTio. BoHa mae Tpu
OCHOBHI BHSIBH, Tpu (GOpMH iCHyBaHHsS. 3aKOHOJaBYa TEXHiKa HacaMmmepena €
CYKYIHICTIO 3aco0iB 1 NpHIOMIB HeMaTepiaJlbHOI'0, TEXHIYHOTO XapakTepy.
3aco0u i IpUAOMHU € TEXHIYHUMH, OCKIJIBKA BOHU €, TaK OM MOBUTH, 30BHIIIHIMUA
IHCTpYMEHTaMH i cmoco0aMu opraHi3amii mpaBoBOTO MaTepiarny.

Sk 1 Bce TexHiuHe, 3aco0M Ta NPUHAOMH 3aKOHOJABYOI TEXHIKH 3
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OJHAKOBUM YCITIXOM BHKOPHUCTOBYIOTHCS WiJl 9ac CTBOPEHHS, OPOPMIICHHS I
cucreMaTusamii 3akoHiB. 3aKOHOJaB4Ya TEXHIKa BHUPAKAETHCA B IIPABHIIAX,
BIATIOBIIHO [0 SKHX BOHA W BHUKOPHCTOBYEThCsA. llpaBuinbHEe Ta AOLiIIBHE
BUKOPUCTAHHS TEXHIYHHX 3aco0iB 1 NPHUHOMIB 3aKpIiIUTIOETHCS B IIpaBUIIAX
3aKOHO/IaBYOT TEXHIKH, 1110 HAJIEkKaTh 10 0COOJIMBOTO Pi3HOBUAY TEXHIYHUX HOPM,
AKI CTOCYIOTBCS c(hepu PaBOBOTO PEryNiOBaHHSA. BOHM MOXYTh OyTH BUpaXXeHI B
HOPMAaTHBHHUX aKTaX, y TOMY YHUCJIi OCOOJMBHMX IHCTPYKLISX i3 HiArOTOBKH Ta
ohOopMIICHHST 3aKOHONPOEKTiB. ToMi BOHHM BHCTYNAIOTh SK TEXHIKO-IOPUIUYHI
HOPMH, 10 3000B’A3YIOTh 3aKOHOMABIIA, IHIINX Cy0’€KTIB CYyCHIBHUX BiTHOCHH
JOTPUMYBATHCS BUMOT, BiJl peai3amii SKuX 3aJIeKUTh JOCKOHAIICTE akTiB. PiBeHB
3aKOHOJIaBYOi TEXHIKHM B Til UM iHIII KpaiHi BU3HAYAETHCA HacaMIIepea CTYIIEHEM
peaTbHOr0 BHKOPUCTAHHS TEXHIYHUX 3aC00iB i mpwiioMiB y mpoIeci CTBOPEHHS
3aKOHIB.

[IpaBoTBOpYICTE — 1€ IOPHAMYHO 3HAYWMAa MiSJIBHICTE Cy0’€KTIB
NpaBOTBOPEHHS, CHpsIMOBaHa Ha CTBOPEHHS, 3MiHY, NPUIHUHEHHS Jii 49H
CHUCTEMATH3allill0 HOPMAaTHBHO-NIPAaBOBHX MPHUIIMCIB; INPAaBOTBOPEHHS X €
coLialbHO 00YMOBJICHHM MporecoM (GOopMyBaHHS IIpaBa, a IPABOTBOPUYHHA MpoIEC
— CYKYIHICTH HpoOLENyp Ta IpPaBOTBOPYMX Jii. Y mpoueci HpaBOTBOPEHHS
nepenyciMm Mae popMyBaTHCS MIPAaBOTBOPUYUH iHTEpec, a BiKE MOTIM BiH Y BUTIISAL
3arajJbHO-CYCHIBHOTO IHTEPECYy MOBHHEH OTPUMYBATH HOPHANYHE 3aKPIILUICHHS
i 4ac IpaBoTBOPYOi AisnbHOCTI. OTKE, BiJl TOTO, HACKIJIBKY YYaCHUKHU I[UX JBOX
eramiB OyayTh «030pO€HI» IOPUAWKO-TEXHIYHMUMH 3HAaHHSIMH, BMIHHSMH Ta
HaBUYKaMH, 3aJIeXKATUMYTh €()EKTUBHICTh 1 pe3ynbTar wiel aisnbHoCTi. [Ipuiiomu
Ta 3ac00M, 3aBASKH SKUM 3]1ICHIOETHCS IPABOTBOPEHHS, OXOILTIOIOTHCS MOHATTSIM
«IOpHUJIMYHA TEXHIKa», BAYKIMBUM Pi3HOBHJIOM SIKOi € TpaBoTBOpYa. B ropuanuniit
JiTepaTypi iCHYIOTh Pi3HI TPaKTYBaHHS HOHSITTS «IOpUINYHA TEXHIKa», 30KpeMa i
IPaBOTBOpYA .

Pi3HOBHIOM IOPHAMYHOI TEXHIKH, SK YK€ 3a3HAJajocs, € MpaBOTBOpUA,
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TOOTO CYKyHHICTH 3aco0iB Ta TPUHOMIB CTBOPEHHS, 3MiHH, NPUIHHEHHS,
o0’exTUBalLlii Ta cHcTeMaTH3alii HOPMaTUBHO-IPABOBUX NpUIUCIB. Bugaerbes,
10 TPaBOTBOPYA TEXHOJOTIS AK Pi3HOBUI IOPUANYHOT TEXHOJIOTII € CAMOCTIHHIM,
X0Y i B3a€MOIIOB’SI3aHUM 13 NPaBOTBOPUOI0 TEXHiIKOI0, ABUIIeM. lIpaBoTBOpUa
TEXHOJIOTis — 1Ie IpaBUJia 3aCTOCYBaHHs 3aC00iB Ta NIPHUIOMIB CTBOPEHHS, 3MiHH,
NpUIIMHEHHS, 00 €KTUBALii Ta cCUCTEeMaTU3allii HOPMATHUBHO-IIPAaBOBUX MPHUITHCIB
MIpU IpaBOTBOpeHHI. Jlo CKJlaay MpaBOTBOPYOI TEXHIKU CIiJ] BIJHECTH: IOPUINIHY
TEPMIHOJIOTII0, IOPUAWYHI KOHCTPYKLII, IOPHUINYHY CTHJIICTHKY, 3aco0u
JOKYMCHTAIBHOTO O(GOpMIEHHS MpaBa, OCOONWBI 3aCO0M IOPHAWYHOI TEXHIKH
(mpaBoBi akcioMH, MPaBOBI MPE3yMIIil, TPABOBI 3aCTEPEKCHHS, MPaBOBI (iKIIii,
MPaBOBi CHMBOJIH, IPABOBi MPUMITKH Ta iH.). CKJIax MpaBOTBOPUOi TEXHIKH MOXKE
MTOMTOBHIOBATHCS ¥ IHIIMMH NMPUHOMAaMHU Ta 3ac00aMH, 3MIHIOBATHUCS MiJ BIUTMBOM
BHYTPIIIHIX Ta 30BHIMHIX (akTopiB. HUHI y BITUM3HAHIN JliTepaTypi 3’ sBHiIacs
MeBHA KiNBKICTh POOIT, B SKWX BHUCBITIIOETHCS MHUTAHHS IOPUAUYHOI TEXHIKH,
MpOTE 3HAYHO MEHIIE yBaru MPUIINISETHCA MUTAHHSIM IIPAaBOTBOPYOi TEXHOJIOTII.
lle ripma cutyamis 3 ¢opmamizaiielo IUX MMOJ0XEeHb. Tak, y HOpHIAMYHIN
JiTepaTtypi HEOJHOPA30BO HATOJOIIYBAJIOCA, IO icHye moTpeba y ix ¢ikcarmii,
Hanpukiag, y 3akoHi YkpaiHu «IIpo HopmaTtuBHO-mpaBOBi akTu» abo 3akoHi
VYkpainn «I[Ipo mxepema mpaBa Ykpaiaum». Y HbOMY KOHTEKCTI CHiJ 3ayBaKUTH,
IO MHiArOTOBKa OCTaHHBOI'O BapiaHTa 3akoHompoekty «IIpo mkepena mpaBa
Ykpainu» BKe Ha Yaci, OCKUIBKA CHCTEMa BITUYH3HSIHHMX PEryJSITOPIB 3HAYHO
TpaHcpopMyBaiacs K 3a 3MICTOM, Tak i 3a GopMoIo, 30KpemMa, y Hill 3’sBHIIacs
3Ha4YHa KIJIBKICTh HOPMAaTHBHO-TIIPABOBHX JIOTOBOpiB, IpaBoBi 3Buuai. OtTxe,
[OCTAJI0 MHTAaHHS IPO MOXJUBICTh 3aCTOCYBaHHS HOPMAaTHBHO-IIPaBOBUX
npeneaeHTiB. MalOyTh, 3aKOHOIABLIO CJifl TOTYBAaTH HOBHH NMpoekT 3akoHy «IIpo
JoKeperna mpaBa Ykpainu». OgHaKk HE MOXKHA MOTOIMTHCS 3 THM, IO el 3aKoH
Mae MICTUTH Bci 0e3 BHHATKY IpaBWiia 3aCTOCYBaHHS TNPHUHOMIB Ta 3aco0iB

IOPUANYHOT, 30KpeMa MPaBOTBOPUOI, TeXHIKU. BiH MOBHUHEH 3a()iKCyBaTH OCHOBHI,
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TOOTO 3araibHi, WOJIOXKEHHS TPO HOPHUIWYHY TEXHIKY Ta TEXHOJOTII0 Y
npaBoTBOpeHHi. [IpoTe KOHKpeTH30BaHI IpaBWiia MalOTh OyTH BimoOpakeHi B
MOJIOKEHHI 49X TOPSAKY, SIKHH MICTHB OM IOPUAMKO-TEXHIYHI Ta TEXHOJOTidHI
BUMOTH JI0 TIPaBOTBOPEHHA Ta Horo pe3ynpraTiB. Cepen TaKUX BUMOT IOIIIBHO
BHOKPEMJIIOBAaTH 3MICTOBHI Ta KOHKpeTHi. /[0 OCHOBHUX 3MICTOBHHMX BHMOT, 5K
NpaBWiIO, HajeXaTh: BIANOBIAHICTH colianbHUX (aKTOPIiB HOPMATHUBHO-
MpaBOBOMY 3MICTy (BCTaHOBJIGHHS COLIaJbHUX (AKTOPiB, HIO0 3YMOBIIOIOTH
noTpedy y TMpaBOBifl periiaMeHTanii; BHUSBJICHHS COIIaJbHUX 1HTEPECIB,
BCTAHOBIICHHS MEXaHi3My iX Y3roJDKCHHS, OOIPYHTYBaHHS IX y MeXax mpeaMera
MIPaBOBOTO PETYJIIOBaHHS); BCTAHOBICHHS BiJMOBITHOCTI 3MiCTy HOPMAaTHUBHO-
MPAaBOBUX NPHUIHUCIB JIOTi4HI OCHOBI (BiAMOBIAHICTE JIOTiYHUM 3aKOHaM,
npuiioMaM i 3acajgam; BiAMOBITHICTH 3MICTy HOPMAaTHBHO-TIPABOBOTO IPHITHCY
JIOTIYHIA CTPYKTYpi HOPMH IpaBa; BiANOBIAHICTh HOPMATHBHI# OCHOBI, CHCTEMI
mpaBa B IJIOMY); BiAMOBiOHICTh Cy4YacHid IiNOBIM YKpaiHCBKiii MOBi, TeXHIIi
IOPUAMYHOTO IHCHhMa; BIANOBIAHICTH 3MICTY HOPMAaTHUBHO-IIPABOBUX MPHITHCIB
YMHHIA cucTeMl JKepesl HpaBa YKpaiHW; HasBHICTh MEXaHI3MIB peani3auii
NPUIUCIB Ta 3a0e3MeYeHHs X BUKOHAHHS.

Jlo ocHOBHMX (oOpManbHUX BHMOI JOPEYHO BIJHECTH: NPaBUIBHICTH
BHOOpPY MOpHUANYHOI (GOpMH BHUpa3y; MPaBIIBHICTH CTPYKTYpHOI opraHizamii
(mocmigoBHa aumdepeHniaiss HOPMATUBHOTO MaTepialy Ha CTPYKTYpHI OJWHHIII,
BHYTPIIIHSA iX y3r0/PKEHICTh TOILIO); BIAMOBIAHICTS YUHHIN CUCTEMI JKepel MpaBa
3a (QopManbHUMH mapaMeTpamMH. SKImO TEeXHIYHI BUMOTH — II€ 3MICTOBHI i
dbopmanpHI TapamMeTpd MalOyTHBOTO JDKEpesia MmpaBa, TO A0 TEXHOJOTTYHUX
HaJIeXXaTh HACTYIHI: MiAroTOBKA MPOoeKTy (axiBleM BiANOBIAHOI rany3i npasa, a
TaKOX IOPHCTAMH-HOPMOIIPOEKTAHTAMH, BiJHOBIAHICTH NPOLEAYPH HPUHHATTS
JoKepena TpaBa YWMHHIA CHCTEMi JDKEpesl MpaBa Ta MIDKHapOJHHM IPaBOBUM
cTaHxapTaM. 3BHYAilHO, BRXJIMBUMH B KOHTEKCTI BH3HAYCHHS POJIi IOPHIUYHOT

TeXHIKH Ta TEXHOJIOTil y TpPaBOTBOPEHHI BHUIAIOTHCSA: MIATOTOBKA MalOyTHIX
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FOPHUCTIB-HOPMOIIPOEKTAHTIB, SKi MaJl O 3aCBOITH TEOPil0 MPAaBOTBOPUOCTI, BMITH
0 BUSIBIATH MPOOJIIEMHI CHTYyalii, [0 BUHUKAIThH Yy MPOIECi MPaBOTBOPUYOCTI, Ta
MOTJTH O TIPOTIOHYBATH CIIOCOOH iX BUPIMIEHHS, a8 TAKOX CTBOPIOBATH HOPMAaTHBHO -
MPaBOBi MPHUTIHACH .

IOpuanuna TexHika, SK NMpakKTH4YHA IisUIBHICTb, OXOILUIIOE omepaiii 1o
CTBOPEHHIO 1 3aCTOCYBaHHIO IpaBa. B 3ameXHOCTI BiJ BHUIIB NPAaBOBHX aKTiB
IOpUNYHY TEXHIKY MOAUISIOTH Ha MPaBOTBOPYY Ta TEXHIKY IHIUBIIyaJIbHIX aKTiB
(mpaBo3acTOCOBHY TE€XHIKY). B cucTemi npaBo3acToCOBHOT NisNIBHICTIO OAHIEHO i3
HaiOUThII 3HAYUMUX € JiATBHICTH CYJOBUX OPTaHiB, aJpKe JIMIIE CYIOBI OpTraHu
HaJIUJICHI MOBHOBAXCHHSAMH O NPUHHATTIO BiANOBIMHHUX IPAaBOBUX AaKTiB, SKi
MaroTh BaXJIUBI HACHIAKKA IS YYaCHUKIB NPaBOBIZHOCHMH Ta 3a0e3medyroTh
MPUWHATTS KiHIEBOTO PillIeHHs 0 KOHKPETHiH cupaBi. Ponb akTiB cymoBoi Bnagu
B CHUCTEMI IHIIUX MPAaBOBHX aKTiB BU3HAYAETHCS THUM, LIO L€ aKTH 3aCTOCYBaHHS
HOPM IIpaBa, TOMY BOHH HE MOXYTb OyTH HOPMAaTHUBHHMH, & OTXKE € B CBOIO 4epry
MpaBoBUMHU. B naHoMy BUNAJKY Iie 3aralbHOBU3HAHA MO3UIIis O1IBIIOCTI BUCHUX,
gKa apryMEHTYeTbCcsl TUM (akTOM, [0 CYOd HE MalTh I[IPaBOTBOPYHX
MOBHOBAXXEHb, 3aKPIIUICHUX y KOHCTUTYLIi abo B 3aKOHi, a CyAlus HE MOXe
MiAMIHATH 3aKoHOAaBLA. [IpoTe, naHi akTH, Ha IYMKY psy BUYEHUX, OJTHO3ZHAYHO
CBOTOJHI, MOXYTh OYTH J/KepeloM IpaBa, TOMY CHOTOOHI BCE AaKTHBHIIIE
IUCKYTYEThCS IIUTaHHS PO 3HAYUMICTh CYyJOBHX MPELEICHTIB B CHCTEMI JKepel
npaBa Ykpainu. [Ipo 3HaYUMICTh HOC/IMIKYBAHOTO MUTAHHS CBIMYUTH 1 MO3HUIIIA
JLLA. JIyus, sxa BBaXae, mo B YKpaini icHye morpeba y CyJOBHX IpEIeAeHTaX K
JoKepenax mpaBa. HeskicHa cucremMa HOPMaTUBHO-IPaBOBUX  akTiB (3
nporajguHamu, AyOJIIOBaHHSMH, KOJI31sIMH TOLIO) Ta HEOOXIAHICTH 30€peKeHHs
CYTHOCTI CYAOBOi TiJIKM BJIaJU, SKa IOKJIWKaHa 3a0€3MeYuTH CHpaBeJINBHHA
PO3IJISIA CIpaB Ta 3aXUCT IHTEPECiB 0COOM, CIPUUYMHSIOTE MOTPedy 1 y CTBOPEHHI
CYIOBUX IMpELENCHTIB Ta BH3HAHHI HOpMOTBOpuux QyHKHi#t KoHCTHTYyIiHHOTO

Cyny Ykpainu ta BepxoBHoro Cyay Ykpainu .
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B cydacHiif Hayli OUBUIBHOTO IpaBa i TPOIeCy NUTAaHHS CYTHOCTI
CYJIOBOTO pillleHHs TaKOX HE 3alMIIAETHCA 11032 YBarokw. Moro cyTHicTh B TOMY,
II0 BOHO € OCHOBHUM 1 HaMBaXJIHMBIIIMM aKTOM INPaBOCYAIS, IMOCTAaHOBICHHM
iM’stM YKpaiHu 1 COpSMOBAaHUM Ha 3aXHCT IpaB, CBOOOJ Ta 3aKOHHUX IHTEPECiB
rpoMajasiH W opraHisaimiid, ACp>KaBHUX 1 T'POMAJCHKHX IHTEPECiB, 3MII[HCHHS
3aKOHHOCTI 1 NPaBOMOPSAKY, Ha 3amno0iraHHs NPaBONOPYIICHHSM, BUXOBAaHHSI
rpoMajsiH 1 mocanoBux oci6 B ayci moaru o KoHcrurynii, 3akoHiB YKpaiHu,
YyecTi i TiHOCTI JIFOANHH.

BpaxoByrouu #ioro 3mict, CyTh, QYHKIIIT, 3aBJaHHS, MiCI[¢ B IUBITEHOMY
MPOLECyaJbHOMY IpaBi, BOHO 00’€KTUBHO BH3HAETHCS HAHBAXKIUBILIMM BHIOM
CYZOBUX MOCTaHOB. Tak, OKpeMi BUMOTH IOPHANYHOI TEXHIKHU, AKi BUCYBAIOTHCS
0 CYIOBHUX pillleHb 3aKpiluieHi B HopMaxX L{HBinbHO-TIpOLIECYaTbHOTO KOACKCY, a
came B ¢1.202 LIIK, ne nmependaueHo, mo pinieHHs MOBHHHO OyTH 3aKOHHUM Ta
o0rpyHTOBaHMM, a B ¢T.209 — pimeHHsS TOBHHHO OYyTH IOCTaHOBJIEHO Y
nepeadayeHOMY 3aKOHOM MOPSAIKY, a cTaTTs 211 — 000B A3KOBO BUKIIATAETHCS B
nucbMoBit  Qopmi, 3a BcTaHoBiIeHHM 3MmicToMm (cT.293 IIIK). Pimenns
nporoxouryetbest myomiaao (cr.212 LIIK).

Oxpemoi yBaru 3aciIiyroBye NMUTaHHS 3MICTy CYZOBOTO pillIeHHS. 3MICT
pillIeHHs MOBWHEH CKJIANATHCh 3 4 4aCTHH: BCTYIHOI; OMHUCOBO{; MOTHBYBAJIBbHOI;
pe3onroTuBHOI. BeTynmHa yactrHa BMimmye B co0i BiZOMOCTI Mpo HaiiMeHYBaHHS
JOKYMCHTY, HaWMCHyBaHHS Ccyay, ¢opma CyIoBOro 3acimaHHs (BIIKpHUTE,
3aKpHTe), CKIaJ Cyny, Mpi3BHINE CEKpeTaps CYAOBOTO 3aciJjaHHA, NMPOKYypopa,
HallMEHyBaHHs CTOpiH, 0ci0, Kl Opanu y4acTh y po3rJisli ClIpaBy, PEJICTABHUKIB
rpomazachkocTi. OmnucoBa YacTHHA: BKa3iBKa Ha OOCTAaBUHU CHpaBH (Iyxke
KOPOTKO, OCHOBHI BHMMOTH), 3MICT BHUMOI' II03MBayda, iX OOIpyHTYBaHHS,
3amepedyeHHs BiAmoBizada abo MmoJaHHs 3yCTpiyHOI MO30BHOI 3asBH, 11 3MiCT; SIK
pearyioTb ocobwu, siki OepyTh ydacTh y PO3TJAi CHpaBH Ha 3asBJICHI IO30BHI

BHUMOTI'H, dK pcarye Ha 3asBJIEH] MMO30BHI BUMOTH Cyn. 3aKiH‘{y€TLC$I o 9yaCcTHHA
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3ayBa)XKCHHSIMH Cyly. MOTHBYBaJIbHa YaCTHHA — 0OCTaBMHU CIPaBH, BCTAHOBJICHI
CyIlOM, JI0Ka3H, BIAXHWJIEHI Ta BU3HAH1, YUM KepyBaBcs Cy/. Pe3ontoTuBHA yacTuHa
B 3QJIEKHOCTI Bif if 3MiCTy la€ MOXJIMBICTh BU3HAYUTH /IO SIKOTO BHAY HAICKHUTH
pimeHHs. 3MicT mi€l YacTHHU Mae OyTH BHYEpPIHUM, 0€3YMOBHHUM, BH3HAUYCHUM.
BuuepnHicTh 03Havae, 1110 B CyJJOBOMY DIillIEHHI JA€EThCS IIOBHA BIANOBIIb Ha BCi
NpaBoOBi MUTaHHSA. BU3HaYeHICTh MOJsrae B TOMY, IO CYJ MOBHHEH AAaTH YiTKYy Ta
KOHKPETHY BiJIIIOBi/Ib, SIK BiH BUPILIY€E OCTABJICHI Iepe]] HUM MUTaHHs. PineHHs,
3MICT SIKOT0 He Bignosigae 3akony (ct1.203) mimyiirae ckacyBaHHIO.

3rigHo i3 4. 5 cT. 124 KoHctutynii Ykpainu ta 4. 1 cr. 11 3akony Bix 7
mortoro 2002 p. Ne 3018-III «IIpo cymoyctpii YkpaiHu» cymoBe pimeHHs
YXBaJIOEThCA iMEHEM YKpaiHW, 3aBIASKH YOMY BOHO CHPUHAMAETHCS SAK BOJS
nepxaBd. biaHk, Ha SAKOMY BHUTOTOBJIEHO CyJOBE pilIeHHS, 00OB’S3KOBO Mae
MICTUTH JE€pKaBHY CUMBOIIKY YKpainu, To0TO rep0, i Hanuc «IMenem YkpaiHn».
IIpo6Gnemoro, - Ha NYMKY aBTOPiB y3arajJbHEHHS CyIOBO1 MPAKTUKHU Ta aHAIITUYHOT
po6otu ®.M. Mapuyka, I'.I. Pynauka M.B. IlleBucHka 3 MUTaHb 3aCTOCYBaHHS
3akoHonaBcTBa BepxoBHoro Cyay VYkpaiHu € «BiACYTHICTh OJIaHKIB CYAOBHX
pilieHB, IO BiAMOBIAI0OTh YUHHOMY 3aKOHOJABCTBY, Ta HEAOCTATHE 3a0e3MeUeHHs
HUMH CYAiB IPU3BOJUTH 1O HEOJHAKOBOTO O(OPMIICHHS LIUX JOKYMEHTIB .

[Mo3uTuBHO, HA AYMKY OlNbIIOCT] BueHUX € Toit ¢akT, mo IIIK Bix 2004
p- TOBEpHYB y HHUBUIbHE CYJAOYHHCTBO IHCTHTYT 3a0YHOTO pIIOICHHS, SKOMY
npucssiuena riasa 8 LIIK «3aounuii po3risa cupaBu», B Kl BCTAHOBIIOIOTHCS
YMOBH 1 TOPSAOK PO3TIALY chmpaBu Oe3 BiAMOBiZada i yXBaJeHHS 3a0YHOTO
pimenns. Tak, 3rigHo m. 4 ct. 169 IIIK «gKkmo cyan He Ma€e BigoMOCTEH mpo
NPUYKMHY HESBKHU BiANOBi/Jaya, NOBIJOMJIEHOI'O HAJIEKHUM YMHOM, a00 MPUUYUHY
HesBKM Oy/ie BUBHAHO HEMOBAXKHOIO, Cy/ BUPILIYE CIIpaBy Ha MiJCTaBl HABHUX Y
Hill maHWUX 4YM J0Ka3iB (TIOCTAHOBISE 3a04YHE pilieHHs)». Hopmamu ct. 225
nependayeHo, IO «PO3TISA] CHpaBU 1 YXBaJCHHS pIOICHHS IPOBOJATHCS 3a

3araJibHUMHU MpaBUJIAMH». OT)KG, SIK 6a‘II/IMO, moa0 OJHOTO 1 TOro X nponoecy
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TMIPUHHSATTS CYAOBOTO PIlIEHHS BUKOPHUCTOBYIOTHCS JIBa Pi3HI IOPUIWYHI TEPMiHU
«IIOCTAHOBIIAE» 1 «YXBAIOEY, M0 NOTpeOye yHidiKarmii .

Kpim Toro «amami3z matepiajiiB y3aradbHEHHS NPaKTHKH yXBaJeHHS Ta
HEepeTiay CyAaMH 3a09HHUX PilIeHb y HUBUIBHUX CIIPaBax» BUSABUB TOH (akT, 110
y CyIiB HeMae €IMHOI MPaKTHKH M[0JI0 IPOIECyaTbHO-TOKYMEHTAIbHOTO
odpopmieHHs: 3aouHoro pimeHHs. Cyau mo-pisHOMY (OPMYJIIOIOTH caMy Ha3BY
pilIeHHS, K€ yXBAIOETHCS B MOPSAKY 3a0YHOTO MPOBa/KEHHA. IIpaBHIIBHOIO
HEoOXiJHO BBaXXaTH NPAKTUKY THX CYAIB, Kl BKa3ylOTh y HaiiMeHyBaHHI «3a04He
pimIeHHA» y 3B’ 53Ky 3 OCOOJMBOCTAMH MPOIEAYPH YXBAJICHHS TAaKUX PIllICHb Ta 3
OTIIANY Ha HEOOXiMHICTh YITKOTO BHU3HAYEHHS I 0Ci0, ki OepyTh ydacth y
CIpaBi, a TaKOX JIJs CYAIB HAJNEXHOTO MOPANKY OCKApPXKECHHS YU MEpeTisigy
3a04YHOTO pimieHHSA. B cBOIO Wepry mpu IOCTaHOBIEHHI yXBajl 3a pe3ylbTaTaMHu
pO3rIIsiy 3asiBU IPO MEperiisa] 3a04HOr0 PIlIEHHS CYJU 4YacTO HE BUKOHYIOTh
BuMoru ct. 210 IIIK, 30kpema, yxBanu (HpakTUYHO HE MICTATH MOTHBYBAJIHHOI
YacTUHU. Yce BUIICBUKIIAACHE CBIJYUTH IIPO HEOOXITHICTh MOCHICHHS OKPEMHUX
NpUIOMIB IOPUAMYHOT TEXHIKM JIO MpoLecy NpaB03acTOCOBHOI MAisUIBHOCTI
CyIlIOBHX OpraHiB.

OTXe, y3araJlbHUBIIM TO3UIii BYECHUX BBAXKAETHCA, IO 00 €KTaMH
OPUANYHOI TEXHIKM € HE JHIIe HOPMAaTHBHO-TIPAaBOBI aKTH, ajie 1 iHOII BUAH
nmpaBoOBUX akTiB. Ha mifcTaBi {boro, MoXXHa KOHCTATYBAaTH, 10 IOPUANTHA TEXHIKA
CTBOPCHHS IMPAaBOBUX AaKTiB € CaMOCTIHHHUM BHIOM IOPHUAUYHOT TEXHIKH Ta
BKJIIOYA€ IOPUANYHY TEXHIKY CTBOPEHHS HOPMaTHBHO-IIPABOBUX AKTIB, OPUIUYHY
TEXHIKY CTBOPEHHS NPaBO3aCTOCOBHHX aKTiB Ta, BIATIOBIAHO, IOPUANYHY TEXHIKY
CTBOPEHHS MPABOTIIYMAauyHHX aKTiB. BaXXJIMBUM Pi3HOBHIOM 3arajibHOT FOPHIMYHOT
TEeXHiKH NPaBOBHX aKTiB € IOPUAMYHA TEXHiKa CyHOBMX oprais. Il posymiHHs
BKJIIOYA€ B ce0e CyKYIHICTb MpaBUJl BUKOPUCTaHHS 3ac00iB, MpUiloMiB i crioco0iB
JUIsL CTBOPEHHS, CKacyBaHHS, YNOPSAOKYBAHHS Ta BCTAHOBIEHHS IIPHUIIHCIB IO

BHHCCCHHIO BiI[HOBi,HHI/IX aKTiB CyAOBUMHU OpraHaMmu 3 METOIO 3a0e3neueHHs
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BHCOKOTO piBHS €(QEKTHBHOCTI Yy JOCATHEHHI METH IIPaBOBOTO PETYIIOBAaHHA
MMEeBHOT cepu CYCHUIPHUX BiTHOCHH. 3 METOI YCYHEHHS HEIONIKIB IOPUIUIHOT
TEXHIKH CYZOBHUX OpraHiB HE0OXimgHO, m00 B yCiX BHMAJKaX MPaBO3aCTOCYBAaHHS
JOTPUMYBAJINCH yCi BUMOTH, IO BUCYBAIOTHCA A0 MOAIOHOTO POAY JOKYMEHTIB, a
came 1o (GopMi JOKYMEHTY, HOTO 3MICTy Ta TMOPSAJAKY HPHUIHSATTS BiANOBIAHHUX
aKTiB CYJOBHX OpraHiB, IHIIMX HPOLEIYpPHUX MOMEHTaxX. [HIIMM MOMEHTOM €
HEOOXIHICTh YCYHCHHS PO30IKHOCTEH SK MikK OKpeMUMH cTarTsaMu L[uBinbHO-
MPOLIECYATHHOTO KOJIEKCY Ta, 110 0COOJIMBO BaXKIIMBO — 11€ JOTPUMYBATHUCS BUMOT,

o GopMH, 3MICTY.

4. CUCTEMA HOPMATHUBHO-IIPABOBHUX AKTIB TA JIA IIPABOBOI O
AKTY B YACI, [IPOCTOPI, 34 KOJIOM OCIP.

I3 Teopii mpaBa Bijomo, 10 OyAb-SKWil HOPMATHBHO-IIPABOBUI aKT (3aKOH,
yKa3, JeKpeT, II0CTaHOBa, PO3MOPSAPKEHHSA, TONI0) Mae MexXi CBoei mii B
TPbOX OCHOBHHX, TaK OM MOBHUTH, “iocTacsx’”: y 4yaci, mpocTopi Ta 3a KoJioM oci0. B
MEPIIOMY BHUITAJKY Jis HOPMATUBHO-TIPABOBOTO aKTy OOMEKeHa MOMEHTOM HaOpaHHs
HAM FOPUAWYHOI CHJII I MOMCHTOM 1i BTpPaTH, B APYrOMY BHIIQAKy — IICBHOIO
TEPUTOPIEIO, HA SIKY BiH PO3IIOBCIOJDKYETHCS, B TPETHOMY BHIIA/IKY — KOJIOM 0Ci0, IKOMY
BiH ampecyeThcs. besyMOBHO, 110 BCi Ha3BaHi BHUINE €IEMEHTH TiCHO ITOB’s[3aHi OJMH 3
OITHUM 1 BIZICYTHICT OyIb-SIKOTO 3 HUX YHEMOJIMBIIIO O 3aCTOCYBaHHS HOPMAaTHBHO-
NPaBOBOTO aKTY.

[Tpu xapakTepucTHIi il HOPMaTUBHO-TIPABOBOTO aKTy B Yaci, 30KpeMa, 3aKOHY
CJIiJ] PO3PI3HATH TaKi MOMEHTH:

a) HaOyTTS IOPUIUIHOT CHIIH;

0) BBEJICHHS B JIiIO;

B) IPUITUHEHHS Jii;

T') 3BOPOTHY CHITY Iii.

TI/IHOBI/IM, HOPpMAJIbHUM, 3araJilbHOBU3HAaHUM € IpaBHUJIO, IO HOPMATUBHO-
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MIPaBO-BHI aKT HE Ma€ 3BOPOTHOI CHIIH, TOOTO BiH HE IOMIMPIOETHCS HA BiTHOCHHHU, IO
BUHMKJIM 10 HAOYTTS HUM YMHHOCTI. BifcTyn BiJ IIbOTO MpaBHIIO PO3TILIIAETHCS SIK
BUHATOK, KOTPHHA TOBHHEH 3HAXOAWUTH CBO€ BIAOMTTA SK B KOHCTHTYIi, Ta 1 B
KOHKPETHOMY HOPMATHBHO-TIPABOBOMY aKTi y BUTJIAI CIEIIaTbHOTO 3aCTEPEIKEHHS.

3BOpOTHS i — I€ Taka Jis Ha NPaBOBIIHOLICHHS, Ji¢ MPHITYCKAETHCS M0
HOBUIl HOPMaTHBHUI1 aKT ICHYBaB Y MOMEHT BUHUKHEHHS IIPaBOBIIHOLICHHSL. 3acanbhe
npasuno make: “Hopma npasa 36opommuoi cunu ne mac”. Ane BUHATKY, HAIPUKIAL y
KpUMiHaJIbHOMY, aJIMIHICTPaTHBHOMY 3aKOHOJABCTBI MalOTh Micie. Tak, SKIIO
HOPMATHBHUH aKT TNPHHHATHI IICIS CKOEHHS MNpPABOMOPYIICHHS, ITOM’ SIKIIYE YU
3BUTBHSE B FOPUAWYHOI BIAMOBIAATBHOCTI, TO aKT Ma€ 3BOPOTHY CHITY, a SIKIIO
YCTaHOBIIIOE YU OOTSIKYE — TO Taka HOpMa (J1 aKT) 3BOPOTHOI CHJIM HE MaE€.

VY Tteopii mpaBa pO3TIAAAIOTECS TaKi BapiaHTH BBEIEHHSI HOPMATHBHO-
MpPaBOBOTO aKTy B JIiIO:

a) micast 10 AHIB 3 MOMEHTY HOTO OIyOIiKyBaHHS;

0) TepMiH YCTaHOBIIOETHCS y CAMOMY HOPMAaTMBHOMY aKTi UM CIIELiaJIbHO
NPUIHATOMY aKTi;

B) SIKIIIO HOPMATHBHHUM aKT HE MyOJIKYETHCS, TO 3 MOMEHTY HOTO OJep)KaHHA
BUKOHABIIEM.

[IpunuHSAIOTH CBOIO [1iF0 HOPMATUBHO-TIPABOBI aKTH BHACIIAOK:

a) 3aKiHYCHHS TEPMiHy JaBHOCTI, Ha KA BUIaBaBCS aKT;

0) npsiMoi BiZIMiHU KOHKPETHOT'O aKTa;

B) (haKTUYIHOT BiIMiHM aKTa iHIIMM aKTOM, IPUHHATHM 3 TOTO CaMOTO IIUTaHHS;

T) i3 3MIHOIO 00CTaBUH, JUIS BPEryJIIOBaHHs sikux Oyio npuitnsaro HITA.

Jliss HOpMaTHBHUX aKTiB Y IPOCTOPI XapaKTePU3YEThCS IIEBHOIO TEPUTOPIEIO:

- JIEp>KaBH B IIJIOMY;

- BiJITIOBiTHOTO PETiOHY;

- aJIMiHICTPaTUBHO-TEPUTOPiaTbHOT OAMHUIL;

- BiJIIIOBiTHOTO ITiIIPUEMCTBA, OpraHi3arii.
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YaCTHHH.

[Tig TepuTopiero nepKaBU PO3yMi€ThC ii:

- CYXOZITBHUI MPOCTIp — 3eMHA TEPUTOPIS;

- BOJHHMI TPOCTIp — BHYTPILIHI BOJM BCEPEIMHI JCPKABHUX MEX 1
TEPUTOPiaNIbHI BOJH B MEXKaxX 12 MOPCHKHX MHJIb,

- TIOBITPSIHUM TIPOCTIp HaJ Jiep)KaBHUMHU MEXaMH — Ha BHCOTI 110 35

KIUJIOMETPIB;

- HaJpa;

- BIIICEKOBI 1 TOPTOBENBHI CYIHA Y BITKPHUTOMY MODI;

- KOCMIi4uHi 00’ €KTH MiJ] IParopom i repoom JepikaBH;

- TpyOOIIpOBOAM;

- miABOHI Kabesi 1 HahTOBI MOPCHKI BHIIIKH;

- TEpUTOpPii AUIUIOMATHYHHX HPEICTABHULTB 1 KOHCYIbCTB 32
KOPZOHOM.

- ExcreputopiansHa nist HITA 3aBxau perymoeTbess MiKHAPOJAHUMHU
JOTOBOpaMH i nepeabavyae MOLIMPEHHST 3aKOHOAABCTBA IaHOI Jep)KaBH 3a MeXaMH il
TepuTopii. BoHa Bioma sIK IpaBO €KCTEPUTOPIaIbHOCTI JIep)KaB — MOPSIOK, BiAIIOBITHO
0 SIKOTO YCTaHOBH abo (i3muHi 0ocoOm, mo po3ramoBaHi abo mepedyBaroTh Ha
TepuTopii IHIIOI AeprkaBU, pO3TILANAIOTECS SIK TaKi, IO pO3TaIIoBaHi abo mepedyBarTh
Ha BJIACHIM TepuTOPIi 1 MiBJIa/IHI 3aKOHAM 1 FOPHCAMKLIT BIIACHOT AEPIKABH.

Ha nopsimox aii HITA 3a ko70M 0ci0 MOIIMPIOETHCS 3arajbHE MPABHIIO: 3aKOH
JIie CTOCOBHO BCiX 0Ci0, siki mepeOyBarOTh Ha TEPUTOpil HWoro mii i € cyd’ekTamu
BIJTHOCHH, Ha sIKi BIH PO3paxOBaHUH.

[I{ono kosa 0cib HOpMAaTUBHO-TIPABOBI AKTH AIIOTH Ha TpoMaJisiH Y KpaiHu, ocio
0e3 TPOMAJITHCTBA, iIHO3EMHHX TPOMAJISIH, 0COOH 3 TIOABIHAM IpOMAJTHCTBOM, ITiJI/IaHi,
yci BHYTPIIIHBONEPXKABHI, CIUIbHI, 1HO3eMHI, MDKHapoAHI OpraHisamii, sSKi He

KOPHUCTYIOTHCSI IPABOM €KTE€PUTOPLITAbHOCTI.
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BUHATKOM BBa)KAIOTHCS OKPEMi iHO3EMHI TPOMAaJISTHH, IKi MAOTh iIMyHITET BiJ
FOPUCIUKIT JAepkaBu mepeOyBaHHsA. lle okpemi IUIUIOMATHYHI 1 KOHCYIBCBHKI
MPaIiBHUKN, TUTAHHS SKHUX PO IOPUANYHY BiAIOBIANBEHICTh BUPILNIYETHCS HA ITiICTaBI
IOPUANYHHX YOI,

Bunu 3akoHiB 3a J1i€1o0 3a KOJIOM 0ci0:

- 3aranbHi — po3paxoBaHi Ha BCE HACEICHHS,

- CreniasibHi — po3paxoBaHi Ha TIEBHE KOJIO 0ci0;

- BuHATKOBI — pOoOJISATH BUHSITKY 3 3arajIbHUX 1 CIICIiaIbHUX.

Jis HOpMAaTHBHO-MPABOBOI0 aKTAa y Yaci.

3aKoH, K 1 OyIb-sIKUil HOPMATUBHO-TIPABOBHUI aKT, MA€ MEXi CBOET [Tii B TPHOX
«BHMIpax»:

1) y gaci, To0TO 0OMEXeHHI mepiogoM mii, KOIH 3aKOH Ma€ HOPUAUYIHY
YUHHICTb;

2) y mpocTopi, Ha SIKUH MOIMUPIOETHCS il 3aKOHY;

3) 3a KoJIOM 0ci0, SIKi i al0Th I1iJ] BIUIMB 3aKOHY: HA OCHOBI 3aKOHY Y HUX
BUHMKAIOTh IOPUIMYHI TIpaBa i 000B'I3KH.

[TouaTKOBHM 1 KiHIIEBIM MOMEHTaMH [Iii 3aKOHY B 4Yaci € BCTYII 3aKOHY B IO i
MpUNMHEHHS 111 3akoHy. CIij BiIpi3HATH MOMEHT (I€Hb) BCTYIy 3aKOHY B JIilO Bif
MOMEHTY (IHSA) HaOYTTS HUM IOPUANYIHOI CHTH. 3aKOH HaOyBa€ IOpUIANIHOI CHIIH Y ICHb
{oro yxBasieHHsI, TOOTO ITiIITICaHHS 3aKOHY.

3aKOHH IIOYMHAIOTH JISITH:

- 3 MOMEHTY yXBasleHHs (Hanpukian, KoHctutyiis Ykpainn);

- 3 MOMEHTY OIyOJIIKyBaHHS;

- 3 4acy, SKU{ MO3HAYEHO B CAaMOMY 3aKOHI;

- 3 yacy, SKH{ 3a3Ha4€HO B ITIOCTAHOBI PO MTOPSIIOK BBEICHHS 3aKOHY B JIIIO.

B Vkpaini, sk mpaBuio, mo4yaTok Jii 3aKOHY BH3HAYA€ThCS Y CIENialbHIN
nmoctaHoBi BepxoBHoi Pamu npo mopsigok fioro BBeAeHHS B 1it0: i3 JHS OMYyOJiKyBaHHS

a00 3 MOMEHTY HaCTaHHS 3aCTEPEKEHOI B IIOCTAHOBI ITEBHOT YMOBH (yXBaJICHHS 1HIIIOTO
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3aKoHy Ta iH.). Hampuknan, pa3om 3 omyOmikyBaHHSM 3akoHy Ykpainu Bix 10 6epe3s
1994 p. «[Ipo nep:xaBHY TaeMHUIIO» Oyna omyonikoBana [TocranoBa BepxoBHoi Paan
VYxpaiau «IIpo mopsiox BBeneHH B Aifo 3akoHy Ykpainu «IIpo aep:kaBHY TAEMHUITIO,
Jie CKa3aHo, IO BiH BCTYIIA€ B Jil0 3 IHS OMyOIiKyBaHHS,

3aKkoHH, Y SKHX HE BKa3aHWil 4yac HaOpaHHS YMHHOCTI 1 MIONO SKUX HE OyIo
MOCTaHOBH IIPO ITOPSIIOK BBEJCHHSI B /1i0, BCTYIIAIOTh Y CHILY 10 BCii TepuTOopii YKpaiHu
OJTHOYACHO TMicIs 3aKiHueHHs1 FO-IeHHOro CTPOKy 3 JHS odinifHOTO OImyONiKyBaHHS.
3aKOHU MarTh OYTH ONyOJIIKOBaHI HE Mi3HIIIE HIXK Yepe3 15 MHIB micis X MimucaHHs
1 yxBaseHHs 10 BUKOHaHHA [Ipesunenrom Ykpainy;

3akoHH (pilIeHHs), YXBAJICHI B pe3ynbTari peepeHayMy, BBOIITECS B JIiI0 3
MOMEHTY iX OIyOJIiKyBaHHS, SKIIO B HUX CAMUX HE BH3HAYCHWH 1HIIHMH cTpoK. JlaToro
YXBaJCHHS 3aKOHY (pimeHHs) € JleHb mpoBeeHAS pedepeHayMy.

3a BCIX YMOB 3aKOH BCTYIA€ B [0 HE paHIiIIe ATy OMYyOJIiKyBaHHSI.

Biamosigno no Koncrurymii Yikpaiau 1996 p. 3akoHu, 1110 BU3HAYAIOTH ITpaBa
i 000B'SI3KM I'pOMaJIsiH, HE JOBEJICHI JI0 BiJOMa HACEJCHHS B MOPS/IKY, BCTAHOBJICHOMY
3aKOHOM, € HEUMHHHMH.

Berym 3akony B [1it0 BiOyBa€eThCs BiMOBITHO 10 TPHOX MPHHIUIIIB:

- IEPEKUBAHHS 3aKOHY

- HeraifHa /1isg — KOJIM 3aKOH 13 THS BCTYITY B IO MOIIHUPIOETHCS HA yCi BUITAIKH
JWIIE «ymepeny; yce, M0 MepenyBalo IHIO BCTYIy 3aKOHY B [Iif0, HiJ HBOTO HE
MmiArnanac;

3BopoTHa Ais (3BOPOTHA CHJIa) 3aKOHY — KOJH 3aKOH IMOIIHPIOETHCS Ha BCi
BUMAJKKU 1 «ymepem» 1 «Ha3zaiy, TOOTO 1 Ha BWIAIKH, IO BiAOyBajwcs paHili, y
MHHYJIOMY, /10 BBEJICHHS 3aKOHY B JIiIO.

3arajJbHUM € IPaBWJIO: 3aKOH 3BOPOTHOI cwu He Mae. lle mpaBmiio Hamae
BH3HAYEHOCTI 1 CTAOUIBHOCTI CYCITIJIBHAM BIHOCHHAM. ['poMajsiHM y CBOIX BUMHKAaX

OpIEHTYIOTHCS Ha YMHHI 3aKOHU. BOHM MOXYTh po3paxoByBaTH Ha MalOyTHI 3aKOHH B



212
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

KOHKPETHHX BUYMHKAX CBOTOMHIMIHBOTO THSA. TOMy HOBI 3aKOHM HE TIOBHHHI
MTOIIUPIOBATHUCS HA CTapi XKUTTEBI CUTYAIIIi: II¢ BUKIMKAIO O Xa0C Y CYCITITBCTBI.

BuHATKY 3 IIFOTO TpaBwiIa PiAKICHI i JOMYCKAIOTHCS:

a) 3a HAsIBHOCTI BKa3iBKM B 3aKOHI PO HATaHHA HoMy (a00 OKpEeMHUM CTaTTSIM)
3BOPOTHOI CUJIH;

0) y 3araJbHOMY IMIPaBWJII MPO HEOJIMIHHE HaJaHHS 3BOPOTHOI CHJIH
KPUMIiHAJIbBHOMY  3aKOHYy, SIKHM  CKacoBye abo MOM'IKIIYye  KPUMIHAIbHY
BIJIIOBiIAJILHICTD.

e mpaBmino Mae TyMaHICTHYHY CHpsSMOBaHICTh. BoHO 3adikcoBane B
MiXHApOOHOMY TAKTI TPO TPOMAISHCHKI Ta TIONITHYHI IIpaBa, yXBaJICHOMY
I'enepansaOio Acambiieero OOH 16 rpyans 1966 p. Bono moBuHHE OyTH BiATBOpEHE B
KPUMIHATBHAX KOJEKCaX KpaiH, sIKi MiAMUCcaIy e MDKHAPOTJHHUHA TOKYMEHT. Y cT. 15
[[OT'0 MAKTY, 30KpeMa, TOBOPUTHCS: «...HE MOXKE MPU3HAYATHCS BAKUE TIOKAPAHHS, HIXK
T€, IO MIJUISATrano 3aCTOCYBAaHHIO B MOMEHT BUMHEHHSI KPUMIHAIBHOTO 3JI0YMHY. SIKII0
micysl BYMHEHHS 3JI0YMHY 3aKOHOM BCTAHOBIIFOETBHCS JICTLIE IOKapaHHs, Mis IbOTO
3aKOHY MOLIMPIOETHCS HAJAHOTO 3JI0UMHIISD).

BianosinHo 1o MixkHapoaHoro makty 1966 p. y cr. 58 Koncturynii Ykpaian
1996 p. 3akpimieHo: «3aKoHH Ta iHII HOPMATHBHO-IIPABOBI aKTH HE MAIOTh 3BOPOTHOL
Iii B 9aci, KpiM BUTIAJIKiB, KOJIM BOHH ITOM'AKIITYIOTH 200 CKaCOBYIOTH BiITOBIATBbHICTh
ocobOu. HixTo He MoOKe BIAMOBIIATH 3a [ISHHS, SKi HAa MOMEHT IX BYHMHEHHS HE
BU3HABAJIMCS 3aKOHOM SIK TIPABOMOPYILICHHS;

B) KOJIM 3aKOH, 1[0 BTPATUB IOPUANIHOI YHHHOCTI, 32 CTICNiaTbHOIO BKA3iBKOIO
HOBOTO aKTa (3aKOHY) MOBHHEH IPOJOBXKYBATH JISTH 3 OKpEMUX IHUTaHb. Hampukiaz,
micist posnany CPCP BepxoBuoto Pagoro Ykpainum 12 Bepechst 1991 yxBanena
MOCTaHOBA TIPO TOPSAJIOK THM4YacoBoi mii Ha TepuTopii YKpalHM OKpPEeMHX aKTiB
3akonomaBctBa Corozy PCP, sKkmo BIANOBIAHI TNHTaHHS He BperyJbOBaHi
3aKOHO/IaBCTBOM YKpaiHH, 3a yMOBH, IO IIi 3araJlbHOCOIO3HI aKTH HE CylepedaTh

Koncturymii i 3akoraM Ykpainu. 3aKOHU BTPAvaOTh Jil0:



213
Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

- TMiCJIA 3aKiHYCHHS CTPOKY, Ha SIKUI BOHH OYyJTH YXBaJeHi;

- y pa3i 3MiHH 00CTaBHH, Ha SIKi BOHH OYJIH PO3paxOBaHi;

- y pasi mpsAMoro cKacyBaHHS (NMPU3YNMHMHEHHS Mii) MaHOTO 3aKOHY I1HIINM
3aKOHOM a00 CHeIiadbHO NpPHU3HAYEHHM aKToM (B YKpaiHi 3aKOH MoXe OyTh
ckacoBanuii pitreHHsiM Koncruryuniiinoro Cyny y pasi BU3HaHHsI 10r0 HEBIJIIOBITHOCTI
Koncruryuii Ykpainu);

- y pa3i GaKTUIHOTO CKacyBaHHs, KOJIM yXBaJICHHH HOBHI 3aKOH 3 TOT'O CaMOTO
MTUTaHHSL, a CTapuil POpMaJIbHO HE CKAaCOBAHMH.

Jlis HOpMATHBHO-NMPABOBOr0 aKTa y MPOCTOPi

Jlist HOpMAaTUBHO-TIPAaBOBOTO aKTa Y MPOCTOPi MOXKe OYTH TEpUTOPIaBHOIO i
EKCTePUTOPIaTHHOIO.

TeputopiambHa [dif HOPMATHBHO-TIPABOBOTO aKTa OKpECIIEHA TEPUTOPI€I0
nepkaBu (Ykpaina) abo okpemoro periony (Kpum) i BU3HA4YaeTbCsi JIep)KaBHUM
CYBEpPEHITETOM.

HopmaTtuBHO-TIpaBOBI akTH YKpaiHW NOIIMPIOIOTHCS Ha TEPUTOPI0 BCi€l
KpaiHH, HOpPMAaTHUBHO-NPaBOBI akTh ABTOHOMHOI PecmyOmikn Kpum — Ha BiacHy
TEPUTOPII0 B MEXax MOBHOBaXEHb, BH3HaueHMX KoHcTHTyli€ro VYkpaiHnm i
Koncruryniero ABroHomuoi Pecrry6uiku Kpum.

[Tixg TepuTopiero nepKaBu PO3YMi€ThC i

- CYXOZIOJIBHUHN TIPOCTIp — 3eMHA TEPUTOPIS;

—  BOJIHHMU NPOCTIp — BHYTPILIHI BOAM YyCEPEAMHI JAEPKABHUX MEXK 1
TEpUTOpiaIbHI BOJH B MEXaX 12 MOPCHKHUX MHUJIB;

—  HopmaruBHo-1ipaBoBi aktn ABTOHOMHOI Pecny0Ouiku Kpum 3 nurans ii
BianHs 1moBuHHI Bignosimatn Koucrutyuii VYkpainu, 3akoHam Ykpainu (ct. 28
Koncrurynii ABronomHoi Pecriy6miku Kpum).

—  TIOBITPSHHWH TPOCTIp HaJ JepKaBHUMU MeXaMH — Ha BHCOTI g0 35
KIJIOMETpIB;

—  Hampa;
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—  BIMICBKOBI i TOPTOBETBHI CyJHA Y BIIKPHUTOMY MODI;

— MOBITPSTHI KOPaOJTi, 1110 3HAXOATHCS B TIOJIBOTI 32 MEXKaMH Y KpalHH;

—  KOCMIi4Hi 00'€KTH IIiJ] Tparmopom i repobom JeprkaBH;

—  TpyOompoBoau;

- MiBOIHI Kabei 1 HahTOBI MOPCHKI BUIIIKH;

—  TepUTOpil TUIJIOMATHYHHUX [TPEACTABHUIITB 1 KOHCYJIbCTB 32 KOPAOHOM.

ExcreputopianbHa i HOPMAaTHBHO-TIPABOBOTO  aKTa  PETYIIOETHCS
MDKHApOIHUMHU JIOTOBOpaMH 1 Iepeidavae MomMpeHHs 3aKOHOIaBCTBA JaHOT JIepiKaBH
3a MeXaMH 11 TepuTopii.

Bomna BioMa K IpaBoO €KCTEPUTOPIATEHOCTI JepKaB — MOPSIOK, BiIMOBIIHO
JI0 SIKOTO YCTaHOBM ab0 (i3udHi 0coOmM, Im0 po3TamoBaHi abo mepedyBaroTh Ha
TepuTopii 1HIIOT JeprKaBU, PO3TIANAIOTHCS SIK TaKi, IO po3TamIoBaHi abo mepedyBarTh
Ha BJIACHIH HALIOHAIBHIM TEpUTOpIi 1 MifABIAIHI 3aKOHAM 1 FOPUCIMKII BJIACHOT
nepkaBd. [IpaBoM eKCTEPUTOPIAIEHOCTI KOPUCTYIOTHCS BIMCHKOBI KOpaldJii Ta JIiTakH,
1110 13 I03BOJTY JIepyKaBy NiepeOyBaHHsI 3HAXOThCS Ha i1 Te-pUTOPH, alle PO3TII a0 ThCS
SIK 4aCTHHA TEPUTOPIT JieprKaBy Ipanopa ado Mi3HaBAILHUX 3HAKIB.

[TpaBo eKCTEPUTOPIANTBEHOCTI 3aBXK/I1 BUKOPHCTOBYBAJIOCS JIUIsl OOTPYHTYBaHHS
JUIJIOMAaTHYHKUX TIPUBIIEIB Ta IMYHITETIB — OCOOJMBUX TpaB 1 NpPUBLIEIB, SKHUMHU
HAIUISIOTECSA JTUIUIOMATH 1 WIEHH iX ciMed. € yuMalio BHUITQJKIB, KOJW IOJITHYHI 1
JepKaBHI JifA4i, SIKi TEpeciigyBalncs 3a 3aKOHOM CBO€i KpaiHW, XOBajHCi B
MOCOJIBCTBAX 1 MICISIX 1HIIUX JIepKaB, KOPUCTYIOUHCH 1X MIPABOM €KCTEPUTOPIAIbHOCTI
(30Kxpema, MpaBOM HEITOTOPKAHHOCTI MPHUMIIICHHS). HUHI eKcTepuTOopiadpHICTh TaKol
(yHKIIT HE BUKOHYE, OCKUIBKH 116 MOXE IPU3BECTH JO PO3IIMPEHOrO TIIyMaueHHs
JIUIJIOMAaTHYHKX [TPUBLIEIB Ta IMyHITETIB.

Mia nopmamueno-npasoeozo akma 3a Koaom ocio.

Ha nopsimok i HOpMaTHBHO-TIPABOBOTO aKTa 3a KOJIOM OCI0 MOIIMPIOETHCS
3araybHe TPABUIIO: 3aKOH Ji€ CTOCOBHO BCiX 0Ci0, sKi epedyBaroTh Ha TEPUTOPIT HOTO

il 1 € cy0'ekTaMU BiTHOCHH, Ha SIKi BiH pO3paXOBaHH.
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Junmomatiani  mpuBinei  Ta  IMyHITETH ~— yTBOPIOIOTH  €IWHUH,
3araJlbHOBH3HAHUH Y MDKHApOJHOMY CHINIKYBaHHI CTAaTyC AMIUIOMATHYHUX arcHTIB,
MPUHIMIHN 1 HOPMHU SKOTO KomudikoBaHi BineHcpkoro koHBeHmiero (1961) mpo
JTUTUTOMaTH4IHI 3HOCHHU. YKa3oM [Ipesunenta Yikpainu 10 gepsas 1993 p. 3aTBepmxeHe
«[lonoxxkeHHsT PO IUIJIOMATHYHI TPEJCTaBHUITBA Ta KOHCYJIbChKI YCTaHOBH
IHO3EMHUX JiepKaB B YKpaiHi».

Vi ocodu:

- TPOMAJISTHU JIEPIKaBH;

- iHO3eMII];

- ocobu 6e3 rpoMaITHCTBA (araTpUIn);

- 0co0M 3 IOJIBIHIM TPOMAISTHCTBOM (OimaTpuan);

- yci BHYTpIIIHbOIEp>KaBHi, CIITBHI, IHO3eMH1, MDKHAPO/IHI OpraHi3arii, siki He
KOPHUCTYIOThCS TIPABOM €KCTEPUTOPIaIbHOCTI.

Bunu 3akoHiB y 1ii 32 KoJiom 0cib:

1) 3aranbHi — po3paxoBaHi Ha Bce HaceleHHs. Hu3ka 3akoHiB, HacamIepen
KPUMIHAJIbHUX, IOIIUPIOIOTHECS HA TPOMAISH JCPKAaBH HE3aJICKHO BiI MICI 1X
repe0yBaHHS (32 KOPIOHOM);

2) CnenianbHi — po3paxoBaHi Ha IIeBHE K010 0¢i0. OiHi 3aKOHU ITOIIUPIOIOTHCS
Ha BCIX IHOWBIAyaNbHUX 1 KOJEKTHBHUX CYO'€KTiB, 1HII — JIUIIE HAa KOHKPETHY
KaTeropiro ocid (eHcioHepiB, BIHCHKOBOCITYKOOBIIIB, JIIKapiB, BAUTEIIB TOIIO). IX i B
MPOCTOPI Ta 32 KOJIOM 0Ci0 He 30iraeThest.

IHozemHiI TpomanmsHu 1 ocobm 0e3 TpOMaasSHCTBA TOPIBHSAHI B TpaBax i
000B's13Kax i3 rpoMaissHAMHU JCPIKaBU 3a JCSIKMMU BUHITKAMHU, iM HE HaJJaF0ThCsI OKPEeMi
mpaBa 1 Ha HUX HE MOKJIAJAr0ThCs IMEBHI O0OB'3KH: oOuparu i Oyrh oOpaHUMH [0
JIep’)KaBHUX OpraHiB KpaiHW, OyTH CyasiMu, TepedyBaTi Ha cirykO0i B 30pOHHHX criax
(muB. c1. 24 3akony Ykpainu Biz 1 motoro 1994 p. «IIpo npaBoBuii craryc iHO3eMIIiB»
Ta iH.).

3) BUHATKOBI — pOOJIATh BUHATKH 3 3aTATBHUX 1 CTICiaTbHAX.
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I'maBu nmepkaB 1 ypsmiB, CIiBPOOITHHKHM IUIIOMATHYHUX 1 KOHCYIBCHKHUX
MPEJCTaBHUIITB, NEsIKi 1HINI IHO3eMHI TpOMaIsHH (WICHH eKillaXiB BIHCHKOBUX
KopaOJiB, BiCHKOBOCTYKOOBITI BIMCHKOBMX YacTHH Ta 1iH.), IO 3HAXOATHCS Ha
TepUTOpii HEBIACHOI IepyKaBH, HATIJICHI IMYHITETOM — AUIIIOMAaTHIHIM, KOHCYIIbCEKAM
Ta iH. L{i 0co0u KOPUCTYIOTHCSI 0COOMCTO HEOTOPKAHHICTIO. BOHU 3BUTHHSIFOTBCS Bif
IOPUCAMKIIT JepkaBu TIepeOyBaHHs Yy MNUTaHHAX, OB S3aHUX 13 iX CIyKOOBOIO
JISUTBHICTIO.

Jlemo MeHIIMM € 00CSr KOHCYJIBCHKHMX IMYHITETIB i mpuBineiB. ImyHireTom
KOPHCTYIOTBCS TaKOK CTYKOOBIII MDDKHAPOTHUX OpTaHizaIliii Ha MiJICTaBi CTaTYTiB UX

oprasizariii abo cremiaaTbHUX YTOI.

5. [IPABO3ACTOCYBAHHA — OCOBJIMBA ®OPMA PEAJII3ALIII ITPABA.

OpHiero 13 HalBaXXJIMBIIKMX (OPM pealtizallii pasa € 3aCTOCYBaHHS IpaBa.

B ropuan4Hiii niTeparypi icCHye JeKiibKa BU3HAYCHb JITAHOTO MOHSTTS, a came:

1) e — ocobnmBa opma peanizailii mpasa, sKa 3A1HCHIOETHCS AEPIKABHUMHE Ta
IrpOMaJICLKUMH OpraHizallisiMi B MeXax IX KoMIeTeHuii y ¢popmi BiagHo-opraHizyodol
IUSUTBHOCTI 3 KOHKPETH3AaIlii HOpMH IIPaBa;

2) 11e — BIIa/IHA JisUIBHICTD OPTaHiB JA€PKABH YK IHIIUX OPraHiB, TOBHOBAXKCHHS
SKHX JIeerye NepaBa, SKi BUIAOTh iHAWBIAyalbHI aKTH Ha OCHOBI HOPM TIPaBa;

3) me — ¢dopma peamizariii mpaBa, sKa BKIOYAE FOPHIANIHO-OpPTaHi3aIliiHy
JUSUTBHICTB JIEp)KaBH 3 BTUICHHS IIPABOBHX HOPM CTOCOBHO KOHKPETHHX CY0’€KTIB.

O3HaK# 3aCTOCYBaHHS IIpaBa:

1) mMae BaaHMiA XapakTep, OCKIIBKH I1€ AisTbHICTh KOMIIETEHTHOTO Oprany abo
0caz0B0i 0cO0H, IPOTE BIIAJAHO-OPraHI3yI0Ya MisIbHICTh 3IHCHIOETHCS JIUIIE B MEXKAX
Ha/IaHUX MOBHOBa)XEHb. BIIaJHICTh pIllIEHHS KOMIIETEHTHOTO OpraHy abo I10cajoBol
0co0M O3Hayae IIeBHE BIAHOMIEHHS MDK Cy0’€KTaMH TIpaBa, B SKOMY IPHCYTHI
VIIpaBITiHHS BYMHKAMU JIIOJCH Ta 1HIMX CyO €KTiB IpaBa B iMrepaTuBHii gopmi. s

(hopma 3aBxau nependavae:
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a) OTHOCTOPOHHICTH BOJICBHABIICHHSA OpraHy (I0CamzoBoi 0coOm), HaIiIeHOTO
BIIAQJHUMH TOBHOBRXCHHSMH, X04Ya Y psIi BHUMNAIKIB iHIIATOPOM BHUAAHHSI aKTy
3aCTOCYBaHHS BUCTYIIA€ HE caM LIeH opras;

0) KaTeropu4HICTh MepeadaYeHOT0 [INM aKTOM BEJIiHHS,

B) 000B’SI3KOBICTh BIIATHHUX PILLIEHb JUISI BAKOHABIIIB, ITiJTKOPEHHS iX BOJI;

r) 3a0€3MeUYeHICTh | 0XOpOHa TaKHX PillleHb IPUMYCOBOIO CHJIOIO IEPIKABH.

Cepexn oprasis, II0 3aCTOCOBYIOTH HOPMH NpaBa, MOXKHA BHIUIUTH OpraHU
IOPUCAMKLIT — CyAu (3arajibHi, TOCIOJAapChKi, aaMiHicTpaTHBHI Ta iH.). Hampukinan,
JUIIe B CYAOBOMY TOPSIIKY MOXINBE Oe3lepedyHe CIMCaHHA (CTATHEHHs) 3ac0o0iB 3
PaxXyHKIB IOpUIMYHIX 1 Qi3UIHUX 0ci0 cy0’€KTiB MiAIPUEMHUIIBKOL TiSUTBHOCTI;

2) Mae iHaWBimyamizoBaHuil, MepcoHidiKOBaHM XapaKTep, OCKIJIBKU SIBIISE
c000I0 BUPIMICHHS KOHKPETHOI CIIPaBH, KUTTEBOTO BUITAJKY, IIEBHOI IIPAaBOBOI CUTYAIIil
Ha OCHOBI HOPM IIpaBa, TOOTO IOJISITAE Y «IIPUKJIAJAHHID» HOPM IIpaBa A0 KOHKPETHOT
0co0u (MepcoHm ), KOHKPETHUX 00CTaBUH:

3) Mae mpouenypHO-IPOLECYATbHHIA XapaKTep, OCKUIBKU € CBOEPIAHHM
poriecoM — oIt HUM TOPSIIKOM [TiHl, 10 CKJIAZA€ThCSI 3 HU3KH MOCTIIOBHHUX CTaIii;

4) wMae TBOpYMH, IHTEJCKTYaJbHUH XapakTep, OCKUIBKH e 3aBXKIH
IHTeJNeKTyallbHa JisUIbHICTh. ISl 3acTOCYBaHHS HOpPM IIpaBa HEOOXiIHO CBiOMO
MIPOBOJUTH HU3KY [ili;

5) 3miliCHIOETBCS Ha OCHOBI HOpM TpaBa. [Ipu IbOMy pO3YMiHHS HOPMH TIpaBa
1 KOHKPETHOTO BUIAJKYy € OJIHUM 1 TUM K€ PO3YMOBHUM aKTOM, Pe3yJbTaTOM SKOTO
BUCTYIIa€ KOHKPETH3YI0Ya HOPMA,;

6) mae OpuaAMYHO OQGOPMIICHHH XapakTep — 3aBEPUIYETHCS YXBAJICHHIM
CremiagbHOro akTa (y OUIBIIOCTI BHITAJKIB — MHCHMOBOTO), SIKHH HA3MBAETHCS aKTOM
3aCTOCYBaHHS HOPM ITpaBa a0 NMpaBo3acTOCOBHUM aKTOM.

3 ypaxyBaHHSIM BiJIMIY€HMX O3HAK: IPaBO3aCTOCYBaHHS — I€/IePXKABHO-
BIIAJIHA, OPTaHi3ylo4a MJisUTBHICTh KOMIIETEHTHHX OCi0, M0 3AiHCHIOETBCA B

CTeiaTbHOMY MIPOIIEAYPHO-TIPOIIECYATBHOMY TIOPSIIIKY, sKa TIOJIsITae B
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IHAMBiMyaTi3amii IOPUIMIHIX HOPM CTOCOBHO KOHKPETHHX CYO’€KTIB i KOHKPETHHX
JKUTTEBUX BUIMAIKIB Ta 3aBEPIIYETHCSA MPUAHATTAM IHAWBITYATbHOTO PIICHHS (aKTy
3aCTOCYBaHHS HOPM IIPaBa).

Mera 3acToCyBaHHS IIpaBa — 3aIOBOJICHHS HE OCOOMCTHX NOTped THX, XTO
3aCTOCOBYE HOPMH TpaBa 1 He JuIe MoTped ocib, sKi peani3yroTh mpaBa i 000B’sI3KH, a
3aKOHHHUX IHTEPECIB yChOTO CYCILIbCTBA.

3a I01OMOT 010 IPAaBO3aCTOCOBHOT MisNTBHOCTI 341HCHIOETHCS /1BA 3aBJIaHHS:

1) oprani3anisi BUKOHAHHS TIPHUITHCIB HOPM MPABa;

2) 3a0esmneueHHs1 peakilii 3 OOKy Jep>KaBHUX OpraHiB 3a MOPYIIEHHS abo
HEHAJIe)KHE BUKOHAHHS HOPM IIpaBa.

Gynknii  3acTocyBaHHsA — IpaBa IIe OCHOBHI HAalpsMKH BIUIUBY
MIPaBO3aCTOCOBYOI AisIIFHOCTI Ha BOJIBOBI CYCHUTBbHI BiTHOCHHH, B SIKHX PO3KPHUBAETHCS
ix Micle Ta pojib B MEXaHi3Mi PaBOBOro peryitoBanHs. Sk 1 ¢pyHkuil npasa, GyHKIIT
MIPaBO3aCTOCOBYOI AISUTHOCTI CITijl pO3TIISAATH B TPHOX TUIOIINHAX

3arajibHO COIliaJibHAa (PYHKIIiS MPABO3aCTOCOBYOI JMisTIBHOCTI MPOSBISETHCS B
TOMY, L0 Ha PiBHI iHAWBIIYyaIbHO-KOHKPETHUX MTPABOBUX NPUIIKCIB BOHA BHCTYIA€ B
SIKOCT1 OJTHI€T 13 )OPM COLIaTBHOTO YIIPABITiHHS;

creniabHO-IOpUINYHI (YHKIII 3acTOCyBaHHs TpaBa, SKi PO3PI3HSIOTHCS B
3aJIeKHOCTI BiZ MICIIS 1 pOITi B MEXaHi3Mi IIPaBOBOTO PETyIIOBaHHS Ha:

a) IHIWBIOYyaIbHO-PETYIATHBHY(IIPABOHAIUTIOI0YA) (YHKIIIO, CYTHICTH SIKOI
NoJIArae B TOJIOBHOMY €JIEMEHTI 3MICTYy 3aCTOCYBaHHs MpaBa — B IPaBO3aCTOCOBUiil
KOHKpEeTH3aIlii;

0) IpPaBOOXOPOHHY (YHKIIO, SKa MMOJSrae B TOMY, LIO IPaBOOXOPOHHA
JUSUTBHICT CIIY)KUTh 3aCO00M 3aXMCTy IIpaB i1 3aKOHHHUX IHTEpeciB cy0’€KTiB, CIIpUsE
BiZTHOBJICHHIO ITOPYIIEHOTO ITpaBa, KOMITCHCAIII] 32 3aB/IaHy LIKOAY.

AKT 3acTOCYBaHHS IIpaBa, y BUIAJKy CKOEHHS NPABOIOPYLICHHS € OJHI€I0 3
HiJICTaB U MPUTATHEHHS 10 IOPUIMYHOI BiIIOBINAIBHOCTI, HAKJIAICHHS CTATHEHHS Y1

TOKapaHHA.
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B) TPaBOIOHOBIIOIOYY (YHKIFO, BOHA PO3KPHUBAE OCOOIMBOCTI TIPOIECY
3aCTOCYBaHHS [IPaBa B THX BUITaJKaX, KOJIHM B 3aKOHO/IABCTBI HAsIBHI POTaJIMHHU.

[IpaBo mMoxe OyTu peanizoBaHe juie y ¢GopMi IpaBO3aCTOCYBAaHHS y TaKUX
BUITaIKaX:

1. Konu nuie micisi BUHECEHHsI BJAJHOTO PILIEHHS JEp)KaBHOTO OpraHy
MOXKJIMBA pealtizallisi 3aKpiIIeHUX Y HOPMAaTUBHUX aKTaX NpaB 1 000B’s3KIB YYaCHHKIB
MPABOBITHOCHH — HAJUICHHS OJHUX CYO’ €KTHBHHMH MPaBaMU i MOKIAJaHHS Ha 1HIIHX
IOpUIMYHHUX 000B’SI3KIB (HaKa3 Ipo 3apaxyBaHHs adiTypieHTa 0 BHIIOTO HaBYAJILHOTO
3aKIIay; peecTpallis IUTFo0y; HapaxyBaHHS i BUIUIATA TIEHCIT).

2. Komm € cymepeuka mnpo mpaBo (y MailHOBHX BiJHOCHHAX, IpU
OTIO/IaTKyBaHHI), 1 CTOPOHM caMi HE MOXXYTb BHPOOHWTH Y3TOMKEHE PIIICHHS PO
HasSBHICTH 200 Mipy Cy0’ €KTUBHUX IPaB 1 OPUINIHUX 000B’A3KiB (PO3IIOALT MaifHa MiXkK
HOAPYX KM, BUPIILICHHS CIIOPIB MiXK y4aCHHUKaMH LIUBLUILHOTO JIOTOBOPY).

3. V pasi npaBomopyiieHb, ToOTO KOJIM HE BUKOHYIOTHCS 000B’SI3KH, ICHYIOTh
TIEPEeIIKOIM ISl 3JIMCHEHHS NpaBa 1 HEOOXiAHO BJATHCS 1O NMPHUMYCOBUX 3aXOJiB,
BU3HAYUTU MIpy IOPHIMYHOI BIANOBIJAIBHOCTI (HANpPUKIAJ, CTSATHEHHS ITpady,
KOH(iCKaIlis MaifHa).

4.V pa3i HeoOXxigHOCTI 0(iliIfHOr0 BCTAaHOBJICHHS HAsBHOCTI YM BiJICYTHOCTI
opuandHrX (akTiB a00 KOHKPETHUX HOKYMEHTIB (ycTaHOBIEHHs (DakTy OaTbKiBCTBA,
CMEpTi, pO3ipBaHHA MUTIO0Y).

5.V pa3si 3ailicCHEHHS BUKOHABChKO-PO3MOPSIUOT AisIIBHOCTI OpTraHiB JepiKaBH
1 OprafiB MiCIIEBOTO CaMOBPSTyBaHHS — BHPIIIEHHS KaJpOBUX NMUTAHb (3apaxyBaHHS 10
HITaty, MiJBUIIEHHS Ha I0caji), opraHizamis abo JiKBiJalis CTPYKTYpPHUX JIaHOK
OpraHy Jep>kaBH, BUIUICHHs (iHAHCIB, IPUMILIEHb TOLIO.

6. Ilpu 3nilicHEeHHI AEpXaBHUM OpPraHOM, OpraHi3alli€lo, YCTaHOBO SIKUX-
HeOy/b /il Ha KOPUCTh KOHKPETHOTO TPOMaJsIHNHA abo iHIIOT ocodu (HaropoKeHHs,
NIPUCBOEHHS 3BaHb, MMOYECHUX II0CAJ, BHUIUIATA IIEHCI{, 34aBaHHS BHAWMH IKHJIOTO

TIPUMIIICHHS).



220

Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

7. Tlpm BuUpieHHI TNHMTaH TMPO CTAaTyCH 00 €IHAHB (peecTparlis
YIIOBHOBaKEHUM OPTaHOM I'POMAJICHKUX, IEP)KaBHHUX 1 KOMEPIIIHUX 00’ €THaHBb).
8. Ipu pimeHHi opraxizaliiHUX MUTaHb (HAMp., IOCTAHOBA MAPJIAMEHTY MPO

TIOPSAZIOK BUCBITJIEHHS POOOTH cecii Ta iH.) ToImo.

6. AKT 3ACTOCYBAHHA IIPABA.

AKT 3aCTOCYBaHHSI HOPM IpaBa (IIPaBO3aCTOCOBHUH aKT) — I1€ 1HUBITyalbHUN
NPAaBOBUII  aKT-BOJICBHMSBJICHHS  (DIIICHHS) YIOBHOB&XKEHOro Cy0'ekTa TmpaBa
(KOMITETEeHTHOTO IeP’KaBHOT'O OpraHy ado M0CcaioBOi 0COOH ), III0 BCTAHOBIIOE (3MIHIOE,
MPUITMHSE) Ha OCHOBI IOPUAMYHUX HOPM TIpaBa i OOOB'SI3KM YYaCHHKIB KOHKPETHHX
MPaBOBIAHOCHH ab0 Mipy BIAMOBIZaTFHOCTI KOHKPETHHX OCI0 3a BUMHEHE HUMH
NPaBONOPYIICHHs. Y BCTaHOBJICHUX 3aKOHOM BHIIAJIKaX BiH OQOPMIISETHCS Y BUTIIAMII
MHCbMOBOTO JIOKYMEHTa (aKTa-JOKyMEHTA).

[TpaBo3acTOCOBHUI aKT — BUPOK, PIlICHHsS, BM3HAYCHHS, BHCHOBOK TOLIO
(HanpukIaa, HapaxXyBaHHs IEHCIOHEPY IIEHCIT; BUPOK Cy1y Y KOHKPETHII KpUMiHAIbHIH
CrpaBi) — pe3yJbTaT BUPILICHHS IOPUAMYHOI CIIPABH 1 MiJICYMOK 3aCTOCYBaHHS HOPM
npasa.

Cepen aKTiB 3aCTOCYBaHHSI HOPM IpaBa CJIijl PO3Pi3HATH:

- OCHOBHUI aKT, B IKOMY BUP@)KCHE PILICHHS FOPHANYHOI CIIPABH B LIJIOMY;

- IOTIOMIXKHI aKTH (MIPOMIXKHI, JTOJAaTKOBi, CYITyTHi), IO OPOPMIISIOTHCS TIPH
BCTAHOBJICHHI (paKTUYHUX OOCTaBMH CIPaBH, y XOJi CYJIOBOTO IPOILECY, Ha I1HIIMX
ctanisax. O3HaKM aKTa 3aCTOCYBaHHS HOPM IIpaBa TaKi:

1. IIpuitmaeTbcsi HA OCHOBI HOPMAaTHBHO-TIPABOBOIO aKTa i CHUPAEThCS Ha
MIEBHY HOPMY IpaBa, TOOTO € 3aKOHHUM 1 OOTPYHTOBAHHM.

2. BUX0JuTh BiJl KOMIIETEHTHHUX OPraHiB JepXaBu B 0co0i 1X 1mocasoBux ocid i
SIBIISIE COOOKO0 KaTeropuuHe, oimidHO-BIaIHEe, 000B'I3KOBE ISl BUKOHAHHS BEJIIHHS,
SIK€ OXOPOHSETHCS IIPUMYCOBOIO CHIIOKO JICPIKABH.

3. AnpecyeThcsl 9iTKO BH3HAUYEHUM CYO0'€KTaM, TOOTO € IepcoHi(iKOBaHNM,
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IHAWMBITyaTbHAM.

4. ITommproe HOpMY ITpaBa Ha KOHKPETHY IOPUANYHY CUTYaMi0 (BUKIIOYAETHCS
TIOIIUPEHHS Ha MO1i0HI BUTIAIKN ), BUYEPITYe ce0e 0THOPA30BUM 3aCTOCYBAaHHAM, TOOTO
PO3paxoBaHU Ha OJIUH Pa3.

5. Mae nieBHy, BCTaHOBJIEHY 3aKOHOM (hOpMy JOKyMEHTa (Haka3, pillleHHS,
BUPOK, PO3IOPSIDKEHHS), SIKIO 1€ MUCbMOBHUI akT (a iX OUIbIIICTh). MICTUTH YiTKO
MMO3HAYEH1 PEKBI3UTH: HA3BY, IIJIINC, 1aTy. Mae CyBOpY CTPYKTYpPY: BCTYITHY, OIIHCOBY,
MOTHUBYBAJIbHY 1 pe3yJIbTATUBHY YaCTHHHU.

6. Moxe OyTH OCKap»KCHHUI X ONPOTECTOBAHNN KUM-HEOYIb 13 3aIliKaBICHIX
oci0.

AKT 3aCTOCYBaHHS HOPM TIpaBa — HAHTIOMIMPEHIIIIA BU TPABOBUX aKTiB. SK i
HOPMAaTHBHO-TIPABOBUII aKT, BIH Ma€ IOPUAWYHY CHILY, HOCHUTbH JEPXKaBHO-BIAJHUI
00O0B'I3KOBHI XapaKTep.

OHOYACHO TPAaBO3aCTOCOBHUH aKT BiIPI3HAETHCS BiJl HOPMATHBHO-TIPABOBOTO
aKTa 32 HHU3KOI 3a3HAYCHUX BHINE O3HAK: NPHUMAEThCS Ha OCHOBI HOPMATHBHO-
NPaBOBOTO aKTa; NePCOHI(iKOBaHMUIT; MOLUIMPIOE HOPMY TpaBa Ha KOHKPETHUIT BUNIAJIOK
(omHOpPa30BHil); MICTUTE y c00i 000B'SI30K TIKOPUTHUCS — BUKOHATH CPOPMYIILOBAHE Y
CrpaBi pillICHHS.

ITpaBO3acCTOCOBHMI aKT, SIK MPaBHIIO, 3a0e3Medye BUHUKHEHHS 1 PO3BHUTOK
MIPAaBOBITHOCHH Yy KOHKpPETHiM curyamii. be3 Takmx ropuamuHux (akTiB HE MOXKE
peanizyBaTucsi KOHKpeTHa IpaBoOBa HOPMa.

Sk i HOpMaTHBHO-TIPABOBHUIA, MPABO3aCTOCOBHUN aKT MOYKE BUXOJUTH BiJ THUX
caMuXx opraHiB i mocanoBux oci0 - Ilpesunenra, Kabinery MinicTpiB, MiHICTEpCTB i
BiZIoMCTB YKpaiHM, OpraHiB MiCIIEBOro caMoBpsiayBaHHs. Hanpukian, BepxosHa Pana
VYKpaiHK BCTaHOBJIIOE HOBE IOYECHE 3BaHHS «3aciy)XeHHH Maisd IOCTHLI» — Le
HOpPMaTHBHO-TIpaBOBHil akT. Uepes Tpu aHi BumaeTsest Ykas [Ipesnnenra Ykpaiau npo
MIPUCBOEHHS KOHKPETHIN 0c00i 1iporo 3BaHH:. Lle akT 3acTocyBaHHA HOpM TpaBa. Bin

inauBimyanpHui. Ta cama mpaBoBa opma MoXxe OyTH HallOBHEHA Pi3HUM 3MiCTOM. 3
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3a3HauCHUX JBOX (hOpM TpaBa — 3aKOHY 1 yKa3y — JIMIIE 3aKOH Ma€ HOPMaTHBHHUU
XapakTep.

Omnak y ¢opmy ykaziB Ilpesmmenta VYikpaiHH MOXKYTh yOMpaTHCA SK
HOPMATHBHO-TIPABOBI aKTH, TaK 1 iIHANBITyaNbHI PO3MOPSKEHHS — 3aJISKHO Bifl 3MICTY

(muB. ipo ykasu [Ipe3unenrta Ykpainu B 1i1aBi «JlepxaBHi opranu Buagu YKpaiHuy).
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PO3ALT IV
MIKHAPOJTHE ITPABO TA IPAKTUKA €BPOIEMCHKOI'O
Cyay 3 IPAB JIIOJJUHHU
Beryn
1. MixkHapo/iHe IPaBO B CUCTEMI MIXKHAPOIHHUX BiJJHOCHH
2. Cy0’€exTH MI>KHApOJIHOTO TIpaBa
3. Hopmu, mxepena i mpuHIMITN MDKHAPOJHOTO TIpaBa
4. TepuTopist y MiXKHapOJHOMY TIpaBi

5. IlpaBo Mi>KHApOIHHUX TOTOBOPIB.
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6. Mi>xxHapoIHE €KOHOMIYHE TIPaBo.

7. BigmoBigampHICTE y MIXKHApOAHOMY IIpaBi.

8. [IpaBo Mi>KHapOAHUX OpTaHi3amii.

9. JlunnomatidHe Ta KOHCYIbChKE MPABO.

10. AHami3 Ta XapakTepUCTHKAa KOHBEHIIi MPO 3aXWUCT MpaB JIIOJAWHHU Ta
OCHOBHHX CBOOOJ,.

11. Po3rnsapg 3BepHEHb €BPONEUCHEKUM CYAOM 3 NIPaB JIOAHHU.

12. BukoHaHHS pilleHb Ta 3aCTOCYBAaHHS NPAKTUKH €BPOIEHCHKOro Cyay 3
IpaB JIIOANHH.

13. IlpaBo Ha >XUTTS Ta 3a00pOHa KAaTyBaHHS, HENIOJCHKOr0 abo Takoro, IIo
MPUHIKYE TiTHICTh, MOBOKCHHS Ta TOKapaHHsS, MPaBO Ha CBOOOLY Ta OCOOHCTY
HEJIOTOPKAHICTh y IPAKTHIIi €BPONEHCHKOTO CyIy 3 MPAB JIIOUHH.

14. IlpaBo Ha crpaBeAIMBUN CYIOBHI PO3MNIA] y MPAKTHI €BPONEHCHKOrO
CyAy 3 IIpaB JIIOJUHU.

15. TIpakTuka 3aCTOCYBaHHS €BPONEHCHKUM CYAOM 3 TpaB JIOJWHH I1HIIHX
cTaTedl KOHBEHIIIT PO 3aXKCT MPAB JIFOJMHU | OCHOBOIIOJIOXHUX CBOOOJ Ta MPOTOKOJIIB
o Hel.

16. Jlireparypa

BCTYII

Cy4acHMii CBIT XapaKTEepPU3YEThCs PO3LIMPEHHSM B3a€MOJIl JepkaB B YyCiX
cdepax MONTHIHOTO, EKOHOMIYHOTO, COIIaIbHOTO 1 KYJBTYPHOTO JKUTTS CYCIIUIBCTBA.
Pa3om 3 TuM, BapTO BIIMITUTH, IO MpoLecH riiobaiizalii, TOpyLIeHHs eKOJIOTiYHOTO
OajyaHCy IIaHeTH 3emJIst, PO3IIMPEHHS PaMOK MITpaliifHuX MpoLeciB, BIJKPUTA arpecis
3 Ooky aepkaBu — mocrtiiHoro wiena Pagn besnexkn OOH npotu Ykpainu i Gararo
IHIIUX (QaKTOPiB 3yMOBIIOIOTH HEOOXIHICTh IPUHHSATTSI HOBUX MIKHApOIHO-TTPaBOBUX
aKTiB JJISl BPETYIIOBaHHS CKIAJAHAX MDKHAPOOHHUX BiMHOCHH. Tako)X HHHI 3HAYHO

3pocia poilk MKHAPOJIHUX OpTraHi3amiid y BUPIMICHH] TI00abHUX MPOOIIeM, TAaKUX SK:
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3aXMCT HABKOJMIIHBOTO CEPENOBHINA, peamizalii IMporpaM CTajloro poO3BUTKY,
30epexeHHs MHPY 1 MDKHApPOTHOI Oe3leKd, 3aXUCT MpaB JIIOJUHA 1 JEMOKpATii, 1o
BIUIMBAE HAa PO3IIMPEHHS i Koaudikamiro HOPpM MI>KHAPOIHOTO TpaBa SK i3 3arabHUX
MMUTaHb, TaK 1 CTOCOBHO OKpeMuX raimy3ed. Li (hakTopu 3yMOBITIOIOTE HE JIAIIE TPOIIEC
MOCTIHHOTO PO3BUTKY HOBUX MIKHApPOJHUX Ta HAI[lOHAJbHUX MPAaBOBUX IHCTPYMEHTIB,
a i HeOOXIAHICTh IETAaJbHOIO BHUCBITJIICHHS THX YW IHIIHX aCIIEKTIB OKPEeMHUX raiy3ei
MDKHapOJHOTO TpaBa, TMpPOIECiB B3aeMOAil HOPM OCTaHHBOTO 3 HOPMaMH
HaIllOHAJIBHOI'O 3aKOHOJIABCTBA, X peai3allifo y NpaKkTULl KOHKPETHHX JepXkaB i
MDKXHApPOJHHUX OpraHi3amii.

Hapuanpaa aucuumuiina «MiKHapoJHe TpaBo Ta NMPAaKTHKa €BPONEHCHKOTO
CyAY 3 IIPaB JIIOJMHNY MOKIIMKaHa CIIPUATH YIOCKOHAIEHHIO 3HaHb II[0JJ0 0COOIMBOCTEH
Ta OCHOBHHUX IIOHSTH, KaTEropii, iHCTUTYTIB Ta Taly3ed MIKHApOIHOTO IIpaBa,
3aKOHOMIPHOCTEH PO3BUTKY Cy4aCHUX MIKHAPOAHUX BiIHOCHH; (OpMYBaHHS L[LJIICHOTO
YABIICHHS IIPO MIKHApOAHE MpPaBO SIK OCOOJMBY CHUCTEMY IIpaBa, HOTO CTPYKTYpY,
MpeaMeT i cy0'eKTiB, JDKepela Ta OCHOBHI Tamysi; nepeabavae HaOyTTsS HAyKOBO-
TEOPETHYHHUX 3HaHb PO CYTHICTh Ta NPaBOBY IMPHPOAY IpaB i CBOOOJ JIIOJMHH,
rapaHToBaHMX KOHBEHIII€I0 PO 3aXHUCT MpaB JIIOAWHK 1 OCHOBOIOJIOKHHX CBOOO[,
(dhopmu ix peaiizaiii, a TakKOK 3000B’s13aHHS, SIKi BHHUKAIOTh y JepiKaB-y4acHUIb i€l
Kongennii; ¢gopMyBaHHS KOMIDIEKCHOTO OadeHHS WIPO CHCTEMY HAI[iOHANBHUX Ta
MDKHApPOJHHX 3aC001B 3aXHCTY IMpaB i CBOOO TFOANHH, a TAKOXK (POPMyBaHHS 3HAHB TIPO
NPaKTUKy €BPOMEHCHKOro CyAy 3 MIpaB JIIOJUHH Ta OCOOJHBOCTI 11 3aCTOCYBaHHS B
VYkpaiHi..

3aBoaHHS BHUBYECHHS JAUCHMIUIIHM «MDKHapoJHe TIIpaBo Ta IIpPaKTUKa
€BpOINENCHKOro Cyly 3 IpaB JIIOAWHUY» MOJSrac y GopMyBaHHI y 3700yBayiB OCBITH
IHTErpalibHOI, 3araJbHUX Ta CIELiAIbHAX KOMIIETEHTHOCTEH, $IKi CIIpPSMOBaHI Ha
JOCSITHEHHS! MPOTPaMHMX PE3yJbTaTiB HaBUaHHS, BU3HAYEHHX POOOUYOI0 IPOrpaMoro
Kypcy.

Marepian mociOHIKa CTPYKTYPOBAHO Y BiIIOBITHOCTI i3 pOOOYO0I0 IIPOTpaMor0
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IHUCIMILTIHN «MiKHapoIHe IpaBo Ta MpaKTHKa €BPOINEHCHKOTo Cyay 3 MPaB JFOJHHIDY
3 METOK aKLEHTYBATH yBary 3100yBaviB OCBITH Ha aKTyaJbHUX MHTAHHIX CY4acHOTO
MDKHapOZAHOTO TIpaBa Ta HOTO OCOONMBOCTAX, IIIKPECIUTH BaXKIMBICTH BUBYCHHS i
IPYHTOBHOTO pO3YMiHHS MDKHAapOAHHX CTaHAAPTIB IPAaBOOXOPOHHOI IisSUTBHOCTI,
MDKHApOJHO-TIPaBOBOTO  MEXaHi3My 3axXHCTy TIpaB JIIOJUHMA JUIS MalOyTHBOI

npodeciiiHol isIbHOCTI.

1. MDKHAPO/IHE IIPABO B CUCTEMI MIDKHAPO/HHUX BI[JTHOCHH

3a cBOIM 3MiCTOM CyJacHe MiKHApOIHE IIPABO BUPAXKA€E ICHYIOUi CYIIEpEIHOCTI
MDK TparHeHHSAMH MiDKHApPOTHOTO CIIBTOBApHCTBA 3arajoM 1 OakaHHSIM OKPEMHX
JiepKaB 3MIITHUTH CBil CyBepeHiTeT. 3 OTJIsAY Ha Iie, TOJIOBHOIO METOIO Ta 3aBJaHHIM
MDKHApPOZAHOTO TIpaBa € yperyaioBaHHS HEOOXiTHOI B3a€EMO3ANEKHOCTI AepikaB 0e3
MOpYILIeHHs iX He3ajexHocTi. CaMe TOMYy BOHO BHUCTYNAa€ HEOOXIIHOK HOPUANYHOIO
TapaHTi€ro i 3a0e3MeYeHHs] PIBHOBArv MiXK MMM JBOMA TEHACHIIISIMH, KOTPi MICTATh
y c00i NeBHi CYNepeyHOCTi.

Cy4acHuii etan y po3BUTKY MIKHApOJHOTO IpaBa PO3IOYaBCS 3 OCTaHHBOI
nexaan XX cr. YnHHUKAMH, SKi CBIIYATH PO HOTO MTOYATOK, HA3HBAKOTh:

1) 3akiHueHHS «XOJOOHOI BiHM» Ta TOHKH 030poeHb, posman CPCP i
IOrocnasii, 1 IK HACTIAOK IUX MO, — EPeXi/ Bil TBOOIOKOBOCTI 10 OTHOMOISPHOCTI
(nmepeBakannst CIIIA) B MikHapoJHUX BigHOCHHAaX abo MO yHiBepcami3My 3 PiBHOIO
YYacTIO YCiX Cy0’€KTiB;

2) 3pocTaHHS EKOHOMIYHOI B3a€MO3aJIEXKHOCTI CBITY (Iporiec rirodaizartii);

3) aKTHBHE YTBEPHKECHHS KOMIIOHCHTA MPaB JIOJMHHU B MiXXHAPOIHOMY TPaBi,
CTaHOBJICHH: IHAMBIAA HOr0 CY0’€KTOM (TOMOLIEHTPU3M);

4) popmyBaHHS MiXKHAPOIHOTO MpaBa CBITOBOI crijbHOTH [19].

®yHKOii cyyacHOro MiKHApOJHOTO MpaBa — IIe cnocodu Ta (GopMH BIUIMBY
MDKHApPOIHOTO IIPpaBa Ha MXKHAPOIHI BiTHOCHHH, SIKi 3yMOBIICHI 00’ €KTOM, IPEIMETOM

1 MeTOIOM IPaBOBOTO PETYJIIOBAaHHS, IpaBamMu Ta OOOB’sS3KaMH CYO €KTiB 1 HOro



229

Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

IDKEepeTaMH.

OCHOBHMMH (QYHKLISIMH MIDKHApOIHOTO MPaBa BBAKAIOTHCS — KOOPOUHYIOUA.
Bona nomsirae y BCTaHOBIIOBIICHHI MPABWJI TTOBEAIHKH, SKi € CTaHAApTaMH IS yCiX
JepxaB y iX B3a€MOBITHOCHHAX.

Pezynoroua — ii cyTh mojsirae y TOMy, II0 B HOpPMax 1 3araJbHOBH3HAHUX
NpPUHLMIAX JAEpXKaBU 3aKpiIUIIOIOTh IpaBuia, 0e3 SKUX HEMOXIIMBE IX CIUIbHE
ICHYBaHHS Ta CIIUIKYBaHHSI.

3abesneuysanvua — o3Ha4Yae Te, MO0 MDKHAPOJIHE MPABO MICTHTh HOPMH, SIKi
CIIOHYKAIOTh JICp)KaBH JOTPUMYBATHCh NMEBHUX MPAaBUJI MOBEAIHKH SK Y MUPHHH Hac,
Tax 1 I yac BiMHU.

Oxoponna — TOTNATAE y TOMY, III0 MXKHAPOIHE TPABO 3aKPIILTIOE MEXaHI3MH,
SKi 3aXWIOIAIOTh 3aKOHHI TpaBa i iHTepecH MAepkKaBU Ta MO3BOJSIOTH CITUIBHO
(KOJIEKTUBHO) IPUTATYBATH JI0 BiAMOBIJaIbHOCTI MOPYIIHHUKIB.

Codepa mii MiXHApOJAHOTO mMpaBa — II€ MEXI 3aCTOCYBaHHS MiXHApOIHO-
mpaBoBUX HOpM. Tak sK MDKHApOAHE MPaBO € CAMOCTII{HOIO CHCTEMOIO IpaBa, TO B
chepi nii MDKHAPOJHOTO IMpaBa BHUIUIAIOTE OCOOJIMBI 00’€KT, MPEAMET Ta METOJ
MIPABOBOT'O PETyJIFOBAHHS, a TAKOXK OCOOJIUBI CY0’€KTH MiXKHApOJHOTO MpaBa.

3 oAy Ha Iie, 3aJIeKHO BiJ TOTO, IO BHCTYNA€ B TOM ab0 iHIIMH MOMEHT
LIEHTPAIBHOI0 JIAHKOI0 Takoi mii, cdepa mii MDXHAPOTHOTO TpaBa, i3 MOTILIAY HOTO
Teopil, MOXKe IPOSABIIATUCS HACTYITHHM YHHOM:

- chepa o0’extHa, TOOTO, chepa, OOYMOBICHA KOJIOM pEryIbOBAHHX
MDXXHApPOJHO-TIPAaBOBHX BiTHOCHH, AKi € 00’ €KTOM MIKHApPOJHOTO IIPaBa;

- chepa cy0’exTHA, sika 0OYMOBJICHA KOJIOM CY0’€KTIB MIXKHAPOIHOTO TIPaBa,;

- cthepa mpocTopoBa, TOOTO, TepUTOpialibHA Y BYy3bKOMY 3HaueHHi cioBa [20].

MikHapoaHe IpaBo B €MOXY I7100ani3alii i BUKJIMKIB cydacHOCTI. Sk 3a3Hauvae,
K. XKeOpoBcbka otHUM i3 pe3ysIpTaTiB 30pOHHNX KOHQIIIKTIB IO YCHOMY CBITOBI, y TOMY
gmcyi aHekcis Kpumy, arpecii Pociiicekoi @epepanii mpotn YKpaidu, cTano maHyBaHHS

y Cy4acHil CyCHUTbHIN DyMIIi CKEITHYHOTO CTAaBIICHHS 0 MIKHAPOJHOTO MpaBa. Take
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TPaKTyBaHHS MDKHApOIHOTO NpaBa, Ha JYMKY BITYM3HSHHUX HAayKOBIIB, H1Oro 3HaAYEeHHS
1 poli B perymoBaHHI MDKHAPOJHUX BIIHOCHH IPH3BOIHUTH JIO HEMPABHIEHOTO
BHU3HAYEHHS 3aBJaHb 1 MOJXJIMBOCTEH, M0 HENPUIYCTHMO 3a HEOOXiTHOCTI
MaKCHUMAaJIbHOTO BHKOPUCTAHHSA MIKHApPOIHO-TIPABOBUX IHCTPYMEHTIB B YMOBax
KPU30BHX SBHUIIl y MDKHAPOJHHX BIJHOCHHAX, 1 SIK BOA4YaeThCs, KapIAMHAIBHOI
nepeOya0BH TeomnoiTHYHOI KOHDirypamii cydacHoro cBity. HaiOunbein cepiiosHi i,
31aBasiocs 0, haTanbHi oIl y MKHApOJHHX BiIHOCHHAX NMPU3BOIMIIN 0 HOBUX BUTKIB
Y PO3BHUTKY 1 MPOTPEci MiXKHAPOTHOTO MPaBa; TaK, BOHH CHMBOJI3YBAIU COOOI0 3MiHY
eIIoX 1600 TpaBa, ajleé OCTAHHE BUXOJAWIIO 3 HUX OHOBJICHUM, aJJaITOBAHUM 110 HOBHX
CYCHUTBHUX peaiil i BITHOCHH.

O. byrkeBnu 3ayBaxye, M0 TMOpyHmIeHHA mocTiiianM wienom OOH
3aCaJHUYOrO TPHHIUIY CYYacHOTO MIKHApONHOTO TpaBa — 3a00poHM arpecii Ta
3aCTOCYBaHHSI CWJIM — IOCTaBWJIO Ha HOBUI piBEHb BUKJIMKH, SIKI CTOSTH IIepen
MDKHApOJHOIO CHiIBHOTO. MixHapoaHe mpaBo XXI CT., K€ BBaXaJIOCs MPaBOM
MHPHOTO CIIBpPOOITHHIITBA, 3HOBY 3MYIIEHE IIyKAaTH BiJIIOBiIb HA 3arpo3y CBITOBOI
BilHM (YW IpUHAWMHI KpPYIMHOIO perioHanbHOro KoH(uikry). BTiM, choroxaHi, Ha
BiIMiHY BiJI 4aciB MOYATKy Ta CEPEIUHH XX CT., BOHO I[¢ Ma€ pOOUTH 3 ypaXyBaHHSM i

Ha 0a3i iHTepeciB CBITOBOI CIUTEHOTH [19].

[ToHATTS MiXKHAPOIHO-TIPAaBOBOI JOKTPUHU. Y MIKHAPOIHOMY IIpaBi TEPMiH
«IJOKTPUHA» BKMBAETHCS MEPEBAKHO Y IBOX HE3AJIECIKHHUX OJUH Bijl OJJHOTO 3HAUCHHSIX:
nepire BusHadaeTbes 1. 1 «d» cr. 38 Craryty Mixknapoaaoro cyny OOH, 3rigHo 3 skiM
Cyn nipu BUPIIICHHI CIIPaB MOKE 3aCTOCOBYBATH «IOKTPHHU HAHOUIBIN KBaTi(hiKOBAaHUX
CIEIIAIICTIB 3 MyOIYHOrO MPaBa Pi3HUX HAIlK SK JOMOMDKHHIA 3aci0 ISl BU3HAYCHHS
MPaBOBUX HOPMY»; Ta PYTe, 110 XapaKTepu3ye el TEpMiH 3 OISy HO3ULiT Cy0’€KTiB
MDKHAPOJHUX BiTHOCUH 3 TIOJITHYHHUX [TUTAHB, SIKi YaCTO € BUPAKECHHSIM iX 30BHIIIHBOT
TIOJIITHKY 1 MOXYTh MaTH Mi>KHAPOTHO-TIPABOBI HACIIIIKH.

Jo Haimepmux HAayKOBHX IIKUI, mI0 c(HOPMYBAIM JOKTPHHAIBHI MOTIISIIN
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1010 MI>XKHAPOIHOTO TIPaBa, €:

— itayifchbKa IIKoJa, pecTaBieHa nocrriiocaropamu bapronom (1314-1357)
i Bammycom (1327-1400), sxa posrismana MiDKHapogHE TIPaBO BOJHOYAC SK
VHiBepcaJbHE 1 MPUPOJHE IPABO, IO 3aCTOCOBYETHCS MK HE3aJICKHUMH BOJIOAAPSIMH
Ta BITbHUMH CIIUILHOCTSIMU;

— icHaHChKa 1IKOJIa, sIka, BUpaxaloun HanpukiHoi XV — Ha novatky X VI cT.
MIPOBiHY poiib Icnanii B 3aXifHii cHcTeMi AepiKaB i, MATPUMYIOUH ITOCTIIIOCATOPIB, B
ocobi Biropist (6nm3pko 1480-1546), oOcroroBana AIMCHICTH YHIBEpcallizMy
MDKHApOIHOTO MpaBa, a came, IO BOHO 3aCTOCOBYETHCS SK MK IcmaHiero Ta
IHA1aHCBKAMHU CIIUTBHOCTSIMH B AMEPHIIi, TaK 1 MK XPUCTUSHCHKUMH JepPrKaBaMU;

— aHIVIO-TOJUIAHACHKA IIKOJIA €JIM3aBETHHCHKOI AHIMIi, mpencraBieHa
xenTini (1552—-1608), mpoTecTaHTCHKAM FOPUCTOM ITANiHCHKOTO MOXOJDKEHHS, IS
SIKOTO MDDKHAPOJIHE NIPaBo 0YJI0 HE IPOCTO MOPAJIbHUM CTaHAAPTOM MTOBEIHKH JIEPIKaB,
a peaizali€ro CyKymHOCTI HOpM, IO JIACHO 3aCTOCOBYBAJIMCS MK AepkaBamu. [
I'pouiit (1583—1645), cnuparounce Ha npani J)KeHTiJ1i, BU3HAB CyBEPEHHY JIEpKaBy SIK
OCHOBY MDKHAPOJIHOIO IpaBa, OOIPYHTYBABLIM L€ MPUPOJHHM IIPABOM, PHUMCHKHM
MIPABOM 1 IEP’KaBHOIO MPAKTHKOIO.

B icTopii po3BHTKY MIXKHapOJHOTO IpaBa HAyKOBISAMH Ta (inocopamu
OOTpYHTOBYBAIHCS Pi3HI HA3BH IIi€i Tamy3i:

[IpaBo HapoxiB — 30BHINIHE AepkaBHe mpaso (B.dD. 'erens);

Mixcysepenne npaso (M.O. Tay6e);

IIpaBo nepxas (1. KanT);

Mixxnapozse npaso (I. benram);

Mixaeprkxasue npaso (M.M. Kopkynos, I'. €xinex);

TpancHanionansHe npaso (. Jxeccen);

Cgirose npago (I'. /Ix. bepman);

I'mo6anere npaso (I". TotibHED);

KocmononitTinuHe mpaBo; koHTIOMepat mpaBoBux cucteM (B.M. Kopeupkwmit)
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Ta iH.

B VkpaiHi mpoTsarom maiike JBOX CTONITH CPOPMYBAIHCH KiTbKa HAYKOBHUX 1
HaBYAJIBHHUX IIEHTPIB i, BIAMOBIAHO, MKiN MiDKHapogHOTO mpaBa. KwuiBchka mmIKoia
MDKHAapOZHOTO TIpaBa TpEICTaBlieHa Oyia yrBopeHa y KuuiBCchkOMy YHIBEpCHTETI
Cesitoro Bomomumupa i HuHI mpenacTaBieHa [HCTUTYTOM JaepkaBu 1 mpaBa iMm. B.
Kopeupkoro Tta IHcTuTyTOM MiXKHapoIHHX BigHOCMH KHiBCBKOrO HaliOHAIBHOTO
yHiBepcutery iM. Tapaca IlleBueHka. XapkiBcbka mIkoja Oyia 3allouyaTKOBaHa B
IMneparopcbkoMy XapKiBCbKOMY YHIBEpCHTETi, 1 HHHI pPO3BHBAETbCS Ha 0asi
HanionanpHoi ropuanyHoi akajemii iM. SIpociaaBa Myzaporo. IHCTHTYT MiKHapOITHUX
BiqHOCHH JIbBIBCEKOTO HAIIOHAIFHOTO YHiBepcHTEeTy iM. I. dpaHKa € TpeTiM MEeHTPOM
MDKHapOAHOTO MpaBa. 3HAYHUI BHECOK Y PO3BUTOK BITYM3HSIHOI IIKOIHM MIXKHAPOIHOTO
mpaBa BHECTH NpeacTaBHUKH OmechKoi IIKONM MDKHApOJHOTO TpaBa, ska Oyia
3acHoBaHa B Immepartopcekomy HoBopociiicbkkomy yHiBepcuteTi. Jlo ckimamy
IOpPUIMYHOTO (DaKyJIBTETY I[bOTO YHIBEPCHUTETY SIKOTO BXOAWIIA Kadeapa Mi>KHApOAHOTO
npaBa, X04a NOoNepeTHUKaMH CIIeIiaTi30BaHol IMiArOTOBKH 3 ITyOJIIYHO-ITPaBOBUX HAYK
Ha opuauyHoMy dakynabTeri HoBopocilichbkoro yHiBepcuTeTy OyiiH 1ie KaMepajibHE Ta
FOPUANYHE BIAMITICHHS PillIenbeBCHKOTO TICH0.

Buparaumu npencraBHrkamu OfechKoi MIKOJIM MDXHAPOIHOTO IpaBa I[bOIro
O0ymu L. A. IBanicekwit, i I1.E. Kazancekuit, A.®. ®enopor, M.B. Bacunbes. 3 MoMeHTY
yrBopeHHs y 1997 p. Opecbkoi HamioHaNBHOI OPHIUYHOI akamemii — HHUHI
HauionaneHoro yHiBepcutety «Onecbka opuaniHa akaaemis», Onecbka MIKoJa npasa
Ha0yJla HOBOTO IMITYJIBCY y CBOEMY PO3BHTKY. BH3HauHMMU NpecTaBHUKaMH Cy4acHOL
Opnechkoi mkonn MikHapomHoro mpaBa € M.FKO. Uepkec, H.A. 3eminceka, O.K.

Buninskos Ta in [20].

2. CYB’€KTH MDKHAPO/[HOI'O I[IPABA
Cy0’eKT Mi>KHApOIHOTO IpaBa — II€ CAaMOCTifHE YTBOPEHHS, IO BHCTYIIA€

YYACHUKOM MDKHapOJAHUX TPABOBITHOCHH, BOJOMI€ MDKHAPOTHUMH TMpaBaMH i
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000B’s13KaMH 1 MOke OpaTH yJacTh B YTBOPEHHI Ta peaizamii Mi>KHapOIHO-TIPaBOBUX
HOPM.

3 MOHATTAM Cy0’€KTa MIXHAPOJHOTO IIpaBa TIiCHO IOB’S3aHE 1 TMOHSTTA
MDKHApOJHOI TPAaBOCYO’€KTHOCTI K Yy3arajbHIOIOYOI XapaKTePUCTHKH IIPABOBOTO
CTaTyCy MEBHOTO yY4aCHHKA MI>KHAPOIHUX MPABOBITHOCHH.

MikHapoaHa MPaBOCYO €KTHICTh — II€ SIKICHA XapaKTePUCTHKA CTaTyCy
cy0’ekTa MIKHApOJHUX TPABOBITHOCHH, IO BUpa)ka€ HOTO 3NIATHICTH CaMOCTIHHO
Opatu ydacTh y IMX NPaBOBIJHOCHHAX, MiANOPSIKOBYBATHCS HOPMaM MIKHApOJHOTO
npaBa Ta BOJOAITH Mi>KHapPOJHUMH IIPaBaMH Ta 000B’I3KaMU.

Jlo eneMeHTiB MiXKHAPOHOT IIPAaBOCYO’ €KTHOCTI CIIiJ| BiTHOCUTH:

3MaTHICTE OyTH HOCiEM MDKHApOTHUX TpaB 1 00OB’sA3KiB (MiKHapomHa
MIPaBO3JATHICTH);

3IATHICTh CBOTMM HAa0yBaTh MIXHapOJHI MpaBa Ta 3[iHCHIOBATH MiXHapOJHI
000B’s13kM (MIXKHAPOIHA JTI€3ATHICTD);

3JIaTHICTh CAMOCTIHHO HECTH MI>KHApPOAHO-TIPABOBY BIAINOBINaIbHICTH 32 CBOT
Ii1 (MIXKHAPOIHA JCTIKTO3IaTHICTB);

3IaTHICTH OpaTH y9acTh y MPOIECi MXKHAPOTHOI TIPaBOTBOPUOCTI;

3ATHICTh CaMOCTIHHO (IHAMBIAYyaJbHO 4YHM KOJEKTHBHO) 3a0e3NedyBaTH
BUKOHAHHS HOPM MIXKHApOIHOTO IIPaBa.

3anexHO BiJl TOXOKEHHS, MOJITHKO-TIPABOBOI MPHUPOAW, HASBHOCTI HYH
BIZICYTHOCTI ~ CyBEpEHITEeTy, a TaKOX XapakTepy ydacTi B  MDKHapOJHHX
MIPaBOBITHOCHHAX MOKHA BUIUIATH TaKi TPy cy0’ €KTiB Mi>KHAPOTHOTO TIpaBa:

1) mepBuHHI (CyBepeHHI) Cy0’ €KTH MI>KHApOJHOTO 1paBa;

2) BTOpUHHI (HECYBEpPEHH1) Cy0’€KTH MI>KHAPOJHOIO MPaBa;

3) cneundivHi cy0’€KTH MDKHApOJHOTO IpaBa.

MikHapoaHa paBocy0’ EKTHICTh HaIlii Ta HAPOIB

V¥ cr. 1 Craryry OOH MmoBa iine nipo Te, mo omHieto 3 mijei Opranizamii €

«PO3BUTOK JPYXKHIX BIIHOCHH MDK HamisMA HAa OCHOBI TIOBarW TPHHIAITY
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PIBHOIIPaBHOCTI Ta CaMOBW3HAYEHHS HApOIiB, a TAaKOX BXXMBATH IHII BiXMOBiIHI
3aXO[M JUTS 3MIL[HEHHS 3aralbHOTO MHUPY».

3MicT 3a3HAYCHOTO MNPHHIWITY yTOUHeHWH B Jlexmaparii mpo HpUHIMITN
MikHapogHoro mpasa 1970 p., a came:

1) yci Hapoan MaroTh NMpaBO BUIBHO BH3HAyaTH Oe3 BTpydYaHHs 330BHI CBiif
MOJITUYHHUHA CTAaTyc Ta 3AIMCHIOBATH CBii €KOHOMIYHU, COLIANILHUN Ta KYJIbTYPHUI
PO3BUTOK, i KOXHA JiepaBa 3000B’s3aHa MOBaXKaTH II¢ MPaBO y BiJMOBIIHOCTI 1O
Cratyry OOH;

2) KoXkHa Jep)kaBa 3000B’s3aHa CHOPUATH 3a JOMOMOTOI0 CYMICHHX |
CaMOCTIHHUX JTiii 3AiICHEHHIO MTPHUHITUITY PiBHOIIPABHOCTI Ta CAMOBU3HAYCHHS HAPOIIB
BignoBigHO 10 monoxenb Cratyry OOH Ha BuKOHaHHS 3000B’s3aHb, OKJIAJICHUX Ha
Hel CtaTtyToMm, 3 THM, 00:

a) CIPHUATH IPY>KHIM BiIHOCHHAM Ta CIIBPOOITHHUIITBY MIX JepKaBaMu;

0) HEralHO MOKJIACTH KiHellb KOJOHIaIi3My, BUSBISIOUN HAJEXKHY TOBAry 110
BIJIbHO BHCJIOBJICHOI BOJII 3alliKaBJICHWX HApOJiB, a TAaKOXX Mal4W Ha yBasi, IO
HiIKOPEHHSI HapO/iB iIHO3EMHOMY SpMY, NAaHYBaHHIO Ta eKCIUIyaTalii € MopylIeHHIM
I[bOr'0 NPUHLMUITY Ta BiIMOBOIO B OCHOBHHMX IIpaBax JIIOJAWHM i cynepeuutb CraryTy
OOH;

3) cTBOpeHHsS CyBEpPEHHOI i HE3aJe)KHOI Iep)kaBW, BUTbHE NpPUETHAHHS IO
HE3aJIeXHOI epkaBu abo 00’€THAHHA 3 HEIO, a00 BCTAHOBIICHHS OyIb-sKOTO IHIIIOTO
MOJIITUYHOTO CTAaTyCy, BUIBHO BU3HAYCHOI'O HAPOIOM, € CIIOCOOaMH 3IIHCHEHHS 1M
HapoJIOoM IIpaBa Ha CAMOBH3HAUCHHS;

4) kokHa ZeprKaBa 3000B’s13aHa yTPUMYBATUCS Bijl OYIb-SIKMX HACHIIbHUIIBKUX
JiHA, 1110 T1030aBJIAIOTh HAPOIH, PO SIKI WACTHCS BHUIIE, Y BUKIA/I [[LOTO MPHHIKIY, iX
IpaBa Ha CaMOBHM3HAYEHHs, CBOOOY 1 HE3aJIC)KHICTB;

5) tepuTopist KoyoHii abo iHIIOI HEecaMOBPAOHOI TepUTOpii Mae, 3TigHO 31
CraTyTOM, CTaTyc, OKpEMHIA 1 BITMIHHHHN BiJl CTATyCy TEPHUTOPIi IEpKABH, IO YIIPABIISE

HEIO; TaKUW OKpeMUH i BiiMiHHUH 3rimHo CTaTyTy CcTaTycC iCHYE A0 THX ip, TOKH HAPOT
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MaHOi KoJoHIi abo HecaMmMoBpSIHOI TEepWUTOpil HE 3IIMCHUTH CBOTO IIpaBa Ha
CaMOBH3HAYeHHS BiqnoBigHo 10 CTatyry, i 30KpeMa y BiIOBiTHOCTI 3 HOTO IUISMH i
NIPUHLUIIAMUY;

6) HIIO B HABEJCHWX BHIIE MMyHKTAaX HE IMOBHHHO TIYMAYUTHCS SIK TaKe, IO
CaHKIIOHYye ab0 3a0x04ye Oyab-siKi Aii, SKi BeJM O A0 po3wieHYBaHHs a00 YaCTKOBOTO
Yd TIOBHOTO MOPYIIEHHS TEPUTOPiaJbHOI LUTICHOCTI ab0 MOJITUYHOI €IHOCTI
CYBEpEHHUX 1 HE3JIEKHUX JEpXkaB, IO AOTPHUMYIOTHCS y CBOIX JisIX MPUHIUIY
PIBHOTIPABHOCTI 1 CaMOBU3HAYCHHS HAPOJIB, K L€ MPHUHIUI BUKJIAJICHO BUIIE, I,
BHACNIZOK IJOTO, MAIOTh YPSIH, IO MPEICTaBIIOTH BECh HAPOJ, IO MPOXKHBAE HA
JaHii TepUTOpii, 03 BIIMIHHOCTI pacH, BipOCIIOBITaHHS YU KOJIbOPY MIKIPH;

7) KO>KHa Jiep>kaBa MMOBHHHA YTPUMYBATHCS Bill OyIb-sIKUX [ill, CIIPSIMOBAaHIX
Ha 9aCTKOBE 200 ITOBHE MOPYIICHHS HALlIOHATBHOI €HOCTI 1 TEPUTOPIAIbHOI IITICHOCTI
Oynb-sKO1 1HIIOT iep>kaBH abo KpaiHu.

[Tomanpina getamizamis 3iliCHEHa y MOJIOXKEHHAX 3aKIr09HOro akty Hapamu 3
Oe3meku i chiBpoOiTHUNTBA B €Bpomi 1975 p. BignoBigHO 10 IBOrO JTOKYMEHTA:
«/lepxaBu-y4acHuni  OyIyTh TOBaXaTH pPIBHONPABHICTb 1 NpaBO  HapoAiB
PO3TOPSIIHKATUCS CBOEK JOJICH0, TOCTIHO [il0YM y BIAMOBIZHOCTI 3 MIIAMH 1
npuHiunamu  Cratyry OOH 1 BigmoBimHMMM HOpMaMH MIDKHAapOAHOIO IIpaBa,
BKJTIOYAFOYH Ti, SIKI BITHOCATHCSA O TEPUTOPIaIbHOI MIJIICHOCTI JepxaB. Buxomsum 3
MIPUHIUIY PIBHOMPABHOCTI Ta TpaBa HApOIIB PO3MOPSIKATHCS CBOEI IOJIEH0, BCi
HapOJM 3aBXHM MalOTh NPaBO B yMOBaxX MOBHOI CBOOOJY BH3HAYATH, KOJIU 1 K BOHH
OaXkaroTh, CBiff BHYTPIITHINA 1 30BHIIMIHIN MOMITHYHIHA cTaTyc 0e3 BTpYJYaHHS 330BHI Ta
3IIMCHIOBAaTH Ha BJIACHUH PO3CY/A CBi MOJITUYHUM, €KOHOMIYHHW, COLiaNbHUU i
KyJAbTYPHUH DPO3BUTOK. Jlep»KaBU-y4aCHUKU IMiATBEPIDKYIOTh 3arajbHe 3HAYCHHS
MOBary i epeKTUBHOTO 3/1iHCHEHHS PIBHOIPABHOCTI 1 ITpaBa HapOIiB PO3IOPSIKATUCS
CBOEIO JIOJIEIO JJISl PO3BUTKY JIPYKHIX CTOCYHKIB MiXK HUMH, SIK 1 MIX yCiMa Jiep)kaBaMu;
BOHH HaraJgyroTh TaKOX IPO BAKIMBICTh BUKITIOYCHHS OynIb-iKoi (GOPMH MOPYLICHHS

ObOr'0 MPUHIUITY>.
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Sk 3ayBaxye K. CaBuyk, y BUIaiky Koui3ii Mi>k IpHHIIAIIAME TEPUTOPiaTIbHOT
LUTICHOCTI JIepkaB Ta HEMOPYITHOCTI Jep>KaBHUX KOPHOHIB, 3 OHOTO OOKY, i IpaBOM
HapoJiB HA CAMOBH3HAUEHHS, — 3 iHIIOTO, MPIOPUTET MpaBy Ha CaMOBH3HAYCHHS Y
(hopmMi BiTOKpeMIICHHS BiJl iCHYIOYOi Jep>KaBH Ma€ HAJaBAaTHCS JIAIIEC B TOMY BHUIIAJIKY,
SKIIO TIepIIa Jiep)kaBa 3/1iIHCHIOE CHCTEMaTH4He IMOPYIICHHs MpaBa IIbOro Hapoay Ha
BHYTPILIHE CAMOBH3HAYCHHS, [1030aBJIsI€ TPEICTABHUKIB IIbOT'0 HAPOy [TPaBa Ha y4acTh
B YNpaBIiHHI CILTBHOIO JIEPKaBOIO, IMEpPECIiaye Yd AMCKPUMIHYIO X 3a pacoBolo,
€THIYHOI0, MOBHOIO UM 1HIIOIO O3HAKOIO. Y NPOTHJIEKHOMY BUIAJKy PO34ICHYBaHHS
Jep)kaBH, ska 3abes3rmedye BCIM HapoxaM, sKi BXOIATh 1O ii CKiIamy, NMpaBo Ha
CaMOBHM3HAYCHHS, NOBa)Ka€ IXHI HALIOHANbHI TIpaBa, HaBPs YU MOXe OYTH BH3HAHO
TaKWM, IO BiAmoBigae OyKBi i JyXy Cy4acHOTO MiXKHApOAHOTO IpaBa, He KaXKydd BXKE
PO iHTEepecH CTaOITFHOCTI MIXKHAPOTHOTO TIPABOTIOPAAKY [ 16].

Miscnapoona npagocy6’ekmuicms depaicas

JlepxaBa € iCTOpUYHO MEPIINM 1 OCHOBHUM Cy0’€KTOM MiXKHApOJIHOTO MpaBa.
3 TOYKH 30py MIXKHAPOJHOI IPABOCYO’ EKTHOCTI IepIKaBa PO3TIIAIAETHCS SIK CYKYITHICTb
TPbOX €JIEMEHTIB — HaCeJeHHs, CyBEepeHHOI Biaau Ta Tepuropil. [lepkaBu €
CYBEpPEHHHUMH, TOOTO BOJIOJIFOTh BEPXOBEHCTBOM BJIAJIU B MEXKaX BIIACHUX KOPIOHIB Ta
CaMOCTIHHICTIO B MDKHAPOJTHUX BiJHOCHHAX.

AOCONIOTHOTO CYBEPEHITETY B CyJaCHOMY CBITI OyTH HE MOXXe, OCKUIBKH BCi
JIepKaBH B3a€EMOTIOB’ s13aH1, B3aEMO3AJICXKHI 1 IS 3aJIeXKHICTB MOCTIIHO 3pocTae. CydacHe
MDKHapOHE MPaBO 0OMEKYE CYBEPEHITET eprKaB y ABOX OCHOBHHX cepax: y chepi
OXOPOHH CBITOBOTO IPABOMOPSIKY, 3a00pOHSIIOUH arpecito, Ta B cepi mpaB JOAWHH,
BU3HAYAIOYH, 1[0 BOHM HE € BUKJIIOYHO BHYTPIIIHBOIO KOMIIETEHIIE0 epxkaBu. Kpim
TOrO0, OyJIb-s1Ka JAepKaBa MOXKe peasi30ByBaTH CBOI CyBepPEHHI IIpaBa JIMIIE B THX MEXKaXx,
B SIKUX BOHH HE NOPYIIYIOTh CyBEPEHHHX NPaB 1HIINX JAEPKaB.

MixHapoHa paBoCyO’ €KTHICTh AEPKaBH € YHIBEPCAILHOIO, TOOTO JiepkaBa
npuiiMae y9acTs B YTBOPEHHI HOPM MIKHApOIHOTO IpaBa, MOXKE B TIOBHOMY 00cCs3i

HaOyBaTH Ta peali3oByBaTH IIPaBa, a TaK0)K BHKOHYBATH B3STI Ha co0i 0OOB’SI3KH.
9
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[Ipore Ha3BaHi BHIe BUNAIKA OOMEKCHHS JEPKAaBHOTO CYBEPEHITETY MPHU3BOIATH 10
TOTO, IO MXKHAPOIHA MTPABOCYO EKTHICTD AEpKaB Ma€ MEBHI PAMKH.

BaxuiBuM  e1eMeHTOM MDKHApOJHOI TpaBOCyO’€KTHOCTI JepXKaBH € i
IMYHITET, 10 BUTIKa€ 3 MPUHIIAITY CYBEPEHHOI PIBHOCTI IepIKaB.

MiKHapOAHUH IMYHITET JepXKaBH O3HA4Ya€ HEMIACYAHICTh JCPXKaBH SIK
y4acHHKa MIXXHAPOHHX BIIHOCHH CYIY IHIIOI JeP:KaBH.

€IMHOTO MiIX0/y 0 BU3HAUCHHS 3MICTYy MDXKHApPOJHOTO IMYHITETY JIep)KaBH.
B misloMmy MoXHa TOBOPUTH HPO TakKi OCHOBHI KOHUEMNII MIXXHApOJIHOTO IMYyHITETY
JICpKaBH:

1) xoHIeMIIisT a0COTFOTHOTO MIXXHAPOJHOTO IMYHITETY JepKaBH.

2) KoHIenmis 00MeXeHOro (YHKI[IOHATEHOTO MIXKHAPOTHOTO IMYHITETY
JIep>KaBH.

3) KOHIeMIis 00MEKEHOT0 PO3ILEIIEHOT0 MIXKHAPOJHOTO IMYHITETY JIepKaBH.

MiKHapOOHUM IMYHITETOM HAOIISIOTBCS cami Jep)kaBH, il OpraHd Ta
Jiep’)KaBHa BJIACHICTb, OE3MOCEPEAHBO CHPSMOBaHAa Ha BUKOHAHHS aJIMiHICTPaTHBHO-
nomitnuHux QyHkuii. Komepuiiini opranizamii, B T.4. 1 Taki, 1o nepeGyBaroTh y
JIepKaBHIN BIACHOCTI TAKHM IMYHITETOM HAIIIATUCS HA MOXYTb.

3arajJpbHOBH3HAHOTO BHYEPITHOTO IIEpEIliKy MpaB Ta OOOB’SI3KIB JEp>KaBH B
CcyJacHOMY MiXHapogHomy mpaBi He icHye. Ille Hanpukinmi 40-x pokiB I'eHepanpHa
Acambrnes OOH gopyumna Kowmicii MiKHapogHOTO TIpaBa pPO3POOHTH IPOEKT
JeKIapaiiii mpo mpaBa Ta 00OOB’S3KH JCpKaB, OJHAK IS JCKJapallisi Tak i He Oyna
MIpUHHATA 4Yepe3 CHpOTHB HalOuTpmMX aepkas, 30kpema, CIIIA, BemmkxoOpuTtanii,
@panuii. [TeBHOI0O Mipoto 1s npobiiemMa Oyia mom’siKIIeHa y 3B’ 3Ky 3 NPUHHATTIM Y
Jexmapantii mpo NPHHIXWIN MDKHAPOTHOIO IIpaBa, IO CTOCYIOTHCS BIIHOCHH i
CHiBpoOiTHHIITBA MK JAepxkaBamu BianosigHo 1o Craryry OOH 1970 p. ta Xaprii
€KOHOMIYHMX TpaB Ta 00OB’s3KiB JepkaB 1974 p., ofgHaK NHTaHHS NPO OCHOBHI
MOJIITHYHI Ta OOOpPOHHI TpaBa i OOOB’SA3KM AEpiKaB 1 JOCI MDKHAPOTHUM IPaBOM

PErIaMCHTYETBCA HEJOCTATHLO.
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He 3Baxkaroun Ha 11e, MOJKHA BHAUTUTH TaKi OCHOBHI IIpaBa Jiep)KaB: MPaBoO Ha
CYBEpCHHY DIBHICTh 3 IHIIMMH Jep)KaBaMH, Ha HE3aJICKHICTh, Ha 3/iHCHEHHS
IOPHCIOUKIN] HaJ CBOEIO TEPUTOPI€I0 Ta BCiMa ocodamu, KOTpi Ha Hill 3HAXOIATHCS (3
JOJEpKAHHSAM BU3HAHUX MIKHApOJHUX IMYHITETIB), HA iHAWBIAYalbHY i KOJIEKTUBHY
caMOO0OOpOHY MpPOTH 30pPOHHOr0 Hamagy, MPaBO CTBOPIOBATH pPa3oM 3 IHIIUMH
JiepKaBaMy MDXKHApPOJIHI OpraHi3ailii, BCTyIaTH J0 BXKE CTBOPEHHX, MaTH BIIHOCHHU 3
IHIIUMHU JiepXKaBaMH, HMiATPUMYBATH JUILUIOMATH4HI CTOCYHKH, YKJIQJIaTH MDKHApPOHI
YroJH, 3aXHUILATH CBOIO MIPAaBOCYO’ €KTHICTH TOLIO.

J1o ocHOBHUX 000B’s13KiB MOKHA BiTHECTH TaKi: IOBAYKATH CYBEPEHITET 1HIITNX
Jep)KaB, YTPUMYBATHCs Bill BTpy4YaHHS B 1X BHYTpIIIHI CIIPaBH, IOBaXKaTH IIpaBa
JIOAWHU Ta TpaBa HapoOJiB Ha CaMOBM3HAYEHHS, BHUPINIyBaTH MIKHAPOIHI CITOPH Ta
KOH(QIIIKTH MEPHHIM IUISTXOM, BUKOHYBATH B3sTi Ha c001 MKHApOIHI 3000B’sI3aHHA 1 T.
iH.

MiXHapOoAHO-TIPaBOBE BU3HAHHS — II€ OJHOCTOPOHHIA IOOpPOBUNBHMIA aKT
JIep)KaBH, y SKOMY BOHAa YM MpPSMO OIOCEPEIKOBAHO BHPa)Ka€ CBOIO TOTOBHICTbH
BCTYIIUTH Y IIOJIITUKO-TIPABOBI BiTHOCHHU 3 IHILIOIO JEPXKABOIO YU IHIIMM CYO’€KTOM
Mi>KHapOJHOTO MpaBa.

IcHye nBi OCHOBHI TeOpii Mi>KHaAPOAHO-NIPABOBOTO BU3HAHHS — KOHCTUTYTHBHA
Ta nekiaparuBHA. YacTo BH3HAHHA BiIOyBaeThcA HE OXpa3y, a MPOXOIWTH JEKiIIbKa
etamiB. [HONI Wi eTamy HAa3WBAKOTHCA (QOpPMaMU MIKXHAPOJHO-TIPABOBOTO BH3HAHHS.
Bupisnsirorsest Taki etanu (opMu) MiXKHAPOIHO-ITPABOBOTO BU3HAHHS:

- Bu3HaHHA ad hoc (BU3HaHHA B KOHKPETHIH cpasi);

- Bu3HaHHs de facto (pakTH4HEe BU3HAHHSN);

- BU3HaHHs de jure (ocTaTOuYHE BU3HAHHS).

3ajexHo BiJ XapakTepy JIeCTHHATopa (HOBOIO YTBOPEHHS, WO IIJUIATae
BU3HAHHIO) PO3PI3HSIOTH TaKi BUAN MIXKHAPOIHO-TIPABOBOTO BU3HAHHS:

1) Bu3HAHHA Jep>KaBH Ma€ MICIle Y BHITaJKaX MOJUTY cTapoi JepKaBH Ha HOBI,

00’eTHAHHA KUTBKOX JIepKaB B OIHY, BIUIUICHHS Bifl CTapoi Aep>KaBU HOBOI JepiKaBH
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TOILO;

2) BU3HAHHSA YpsLy.

3) BU3HAHHS OPTaHiB HALlIOHAJIHFHO-BU3BOJILHOTO PYyXY.

P03BUTOK MONIIEHTPU3MY Ta NparHEHHsS OKPEeMHUX JepkaB IO cemapamii sk
BIJIMIOBIb HAa TIOOATBHI IHTErpAaIlifiHi MPOIECH ChOTOMHI MPHU3BOJUTH JO YEPrOBOL
cBiToBOoi mepebynoBu. ChOrofHi € mgyxke Oarato MIDKHApOJHUX CHTYyallid, M0
MOTPeOYIOTh HAJIEKHOTO ITPaBOBOTO PETYNIOBAHHS, SKE€ MOKHa 3a0e3MeyYuTH JIHIIe
BUPILIMBLIMA NMPOOJIEMY KPUTEpIiB MIXXHApPOIHOTO BU3HAHHS JAepxkaB. Tak, y JIOTOMY
2008 poky uactmHa cyBepeHHOI pecryomiku Cep0bii — KocoBo mporosiocuia cBoro
He3aJexHicTh. [licms 1BOrO MPOTOJIOLICHHS PO3MOYABCS IPOLEC BH3HAHHS
HOBOCTBOpPEHO] AeprkaBu. [lepiwii eran 3aBepIIuBcs BU3HaHHAM 05m3bko 30 kpaiHamu,
Bmoyaroun  Cromyueni  Illtatm  Amepuku, BemmkoOpuraniro i @paHImy3sky
PecniyOmiky, ane ne BusHamu 11 Pociiicbka ®enepauniss ta Kwuraiickka Hapomna
Pecniy6nika (yci m’sth kpain — moctiiiHi uienn Pagm besnexku OOH). PecmyGumika
Cep0ist po3risijae CUIIOBE i OJTHOCTOPOHHE BiOKpeMyIeHHs KOCOBO TakuM, 110 HE Ma€
JKOJTHHMX TPABOBUX HACIIIKIB Hi Jyisi cebe, Hi Ui MKHAPOIHOTO MPpaBonopsaky. Bapro
3a3HaunTH, mo 1me y 1991 poui B €Bpomneiickkomy Cotrosi Oyno po3pobieHo cBoi
MIpaBWJIa BU3HAHHS IEpiKaB, sKi Oynu 3akpiruteHi y Jlexmapanii «KepiBHI npuHIMIN
BHU3HAHHS KpaiH y CxigHiit €Bpori i Pansacexomy Coro3i». Y miit nexiapamii KpaiHu-
wreHn €C BCTAaHOBWIN KpUTEPii IS BU3HAHHS HOBUX nepxkaB y Cxinuiit €Bpomi Ta Ha
teputopii PagsiHcekoro Coro3y uepe3 OOMeXyroui paMKH JAjisi BU3HAHHS HOBOTO
TIOJIITHYHOTO YTBOPEHHS — I CTBOPEHHS HOro y pe3ynbTarti arpecii i MpUHHATTS 10
yBaru e(eKTy BH3HAaHHS Ha cycigHi kpainu. OJHaK MONpH Taki OOMEKEHHS Y
nepeBaxkHiil Oinpmiocti kpainn €C BusHamu KocoBo sk okpemy nepxaBy. Biache
Bu3HaHHsA KocoBo, mo BinOynocssi B 00XiJ BCTaHOBIEGHUX MpPaBWJI, IiTHSIO XBHIIIO
CKENTUIIM3MY, Ta CYTTEBO BIUIMHYJIO Ha aBTOPUTET TAaKUX MIXKHAPOJIHHUX IHCTUTYIIH 5K
€C ta OOH. Po3Butok curyarnii B Pecy6mini KocoBo € HarmssmHUM MOKa)KIUKOM

MNPAKTUYHOTO 3aCTOCYBAHHSA HOPM Mi)KHapOZ[HOFO npaBa Ta HiBEIIOBaHHS pOJ'Ii
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MDKHApOJTHUX IHCTUTYIIIH, 30kpema OOH.

V mitepatypi mono «mpeueneHTy KocoBo», 3a3HauaeThCs PO HASIBHICTH Tak
3BaHUX «EKCTPEMalbHUX OOCTaBHH», Cepel SKHX CHCTeMaTHYHa IUCKPUMIHALISA,
eKCIUTyaTallisl HaCeJICHHs, BiIMOBA IIEHTPAIBHOTO YPSIy BiJ KOMIIPOMICHHX pilIeHb,
MEepPCIIEKTHBA )KUTTE3AATHOCTI HAPOTy, BIUIMB Ha PETiOHATIBHUI Ta MDKHAPOJAHUH MUDY.
LluM BiacHE apryMeHTYeThCsl TBEPDKEHHS, O cuTyauis i3 KocoBo Hisk He cxoxa i3
curyamisimu Kpumy Ta A6xasii. Ha ceorogni KocoBo Bu3HaeThes 87 aepikaBaMu-
unenamun OOH (31 193), 22 3 27 uneniB €C (xpim I'peuii, Kinpy, Icnanii, PymyHii,
CrnoBayunnm), 33 3 47 wieHiB Pagu €Bpormn, 22 3 24 aneniB HATO, T06T0 nepeBaxHO
kpaian 3axomy. llle 9 nepxaB MarOTh Hamip BH3HATH He3aJlexkHICTH Kocoso.
Hezanexnicts KocoBo He Bu3Hanm 2 moctiiHi wiean Pagn besnekn OOH (Pocis ta
Kurait), Bci nepxauwrenn CHJI, abcomrotHa OinpmiicTe kpaiH A3ii, AQpuku Ta
Jlatuacbkoi Amepuku. Mixnaponuuii cynq OOH B Taa3i B KOHCYJIbTaTHBHOMY
BUCHOBKY Bif 22.07.2010 p. 3a 3anutom 'enepansroi Acam6iei OOH Ha nmuTaHHS «4u
BIINIOBiJIa€ OJTHOCTOPOHHE IMPOTOJIOLIEHHS HE3aJIC)KHOCTI THMYACOBHUMHU IHCTUTYTaMH
camoBpsiiyBaHHs KocoBo HOpMaMm MiKHapOJHOTO IpaBa?» JIiIIOB BUCHOBKY, LIO Ha
migctaBi myHkty 2 crarti 1 Craryry Opranizanii O6yexnannx Hamiii: «Hisikoro
3araJbHOro 3a00pPOHM HA OJJHOCTOPOHHE ITPOT'OJIOIICHHSI HE3AJIS)KHOCTI HE BUILUIUBAE 3
npaktuku Paam besmekny, — 1 gami: «3araabHe MDKHAPOIHE MPAaBO HE MICTUTH Oyab-
AKOi 3a00pOHHM Ha TMPOTOJIOIIEHHS HezanexHocTi». Curyanis KocoBo morma 6 Oyt
ocratoyHo BupimieHow skOu Mixnaponuuii Cyn OOH BuHIC 1HeBHe pillICHHS, a He
KOHCYJIbTAaTUBHAN BHCHOBOK. OCKINBKM BIiANIOBIAHO J0 TONOXEHB crareid 59, 60

Craryry Mixunapoanoro Cyny OOH came pilieHHs] MatoTh 3araJisHOOOOB’ I3KOBY CHITY

[71.

3. HOPMH, JPKEPEJIA I [IPUHI[HUTIU MIDKHAPO/IHOI'O IIPABA
PerymroBaHHS Mi>XKHApOIHO-TIPABOBUX BiTHOCHH 3IIHCHIOETHCS 32 JIOTIOMOTOIO

HOPM MIXKHAPOIHOTO TIpaBa, sKi MPeCTaBISIOTh CO00I0 (hopMaITbHO BIH3HAYCHI ITPaBHIIa
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MTOBENIiHKN CyO0'eKTiB MiXKHapomgHOTO MpaBa. Hopma - 1e BiampaBHa Touka Oyab-sKOl
CHCTEMH IIpaBa, TEPMiH SKOI JIATHHCHKOTO IIOXO/DKCHHS 1 O3HAYae «y3aKOHEHe
BCTaHOBJICHHSA» YH «00O0B’SI3KOBO NMPHUHHATHI MOPSIOK», «UITKO BHU3HAUEHA Mipay.
OpHiero 13 ocobaMBOCTE MIKXKHAPOJHO-TIPAaBOBHX HOPM € Te, IO IXHI OCHOBHI
KOPUCTYBadi - Cy0'€eKTH MIXHAPOJHOTO IpaBa CaMi CTBOPIOIOTh, CAHKI[IOHYIOTH 1
3a0e3neuyrTh IX BUKOHAHHSI (110 HE IPUTaMaHHO BHYTPILIHBOAEPKABHOMY IPaBY).

Hopma wmixHapogHoro mpaBa - 1€ 4iTKe, 3araJlHOBU3HAHE IIPABUIIO
MOBEIHKHU, IO CTBOPIOETHCS JEpiKaBaMH, OpraHi3alisiMd Ta IHIIMMHU CyO’€KTaMH
MDKHApPOIHOIO MpaBa LUIIXOM KOHCEHCYCY iX IOJIOKeHb 1 BU3HAETBCS HHUMH SIK
IOPUANYHO 000B’SI3KOBE.

Hopma wMixHapomHoro mpaBa IIOBHHHA BiINOBiIATH TPHOM OCHOBHHM
BHUMOTaM:

*perynoBaTu BITHOCHHU MiXk Cy0'€eKTaMU MIXKHAPOJ/IHOTO 1paBa;

*OyTH 000B'I3KOBOIO ISl IIUX CYO'€KTIB (MAaTH IOPUANYHY CUTY);

*MaTu 3arajJbHUN XapakTep (He BUYEpITyBaTUCS OJJHOPA30BUM BUKOHAHHSM).

Bapro BigMITHTH, IO OCTaHHI HE € E€JUHUM PETYIATOPOM MIKHAPOJHUX
BIZIHOCHH, IO HUX MOXYTb TaKOX BiJHOCUTHCH: HOPMH MDKHAPOIHOI MOpaii, HOPMHU
MDXHAPOHOI BBIWIMBOCTI, MDXKHAPO/IHI Tpaauiii Ta 38u4ai. OCHOBHA BiIMIHHICTD MiX
OCTaHHIMH Ta HOpMaMH MKHAPOIHOTO MPaBa B TOMY, IO BOHH HE MAalOTh (JaKTHIHOTO
3aKpIIUICHHS, Ta IOPHIMYHO OOOB’SI3KOBOro xapakrepy. Haciimkom 9oro € ictotHa
BIAMIHHICTH 1 B IHCTHUTYTI BIAMOBIAAIBHOCTI, 1 HACHIJKaMH IPH MOPYIICHHI HOPM
MDKHAPOJHO HE 3aKpilUIEHHX HOPM MOpaji, Tpaauiii, BBiwnuBoCTi. Crenudiaanum
TaKOX € MOoO0YJI0Ba MIXHAPOIHO-IPABOBHX HOPM, IO € BIAMIHHOI BiJ KJIaCHYHOT
KOHIICTIIIT 1 BUPAKAETHCS B BIZICYTHOCTI AUCIIO3MIIIT Ta CAHKIIIT O1BIIOCTI MIXKHAPOIHO-
mpaBoBrX HOpM. CaHKIii, SIKII0O BOHHM BXE 1 MPUCYTHI, 3aKpillJIeHI B OKPEMHUX YroJax,
4y 6e31mocepeIHLO0 CHCTEMOIO MIPKHAPOIHOTO TIpaBa B LILIIOMY.

Bum  MDKHApOIHO-TIPABOBHX ~ HOPM  BH3HAYAIOTBCA 32  PI3HUMHU

KIACH(IKYyIOUNMH O3HAKAMH:
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1. 3a smicmom ma micyem 8 cucmemi MidcHapoOHo20 npasa: NiNi; TPHHINIIH,
HOPMH.

2. 3a cnocobom cmeopenHs i popmoro icHysanHsa (3a dxcepenamu): TOTOBIPHI;
3BHYAEBI.

3. 3a cheporo 0ii: yHIBepCaNbHI; TAPTUKYISIPHI.

4. 3a opuduunoro cunoio: IMIepaTHBHI; JUCIIO3UTHBHI.

5. 3a 3micmom npasun nogedinku: MatepiajibHi; IpoleCcyabHi.

6. 3a ceocio ponnio 6 Mexauizmi MIJCHAPOOHO-NPABOBO2O PE2YTIOBAHHA!
PETYIATHBHI; OXOpPOHHI.

Cepen BenmMKOi KiIBKOCTI HOPM MDKHApOIHOTO IIpaBa OCOONHMBE Micle
MociaroTh HOpMH jus cogens. Lle - iMmepaTHBHa HOpMa IpaBa, BHUPAKEHHS, SKOT
BiOOpaXeHO B YiTKO BU3HAYCHIH, KOHKPETHIH 1 KaTeropu4Hii popmi, i Tka He BiIyIATae
3MiH 3a iHimiatuBy ii cTopin. Haifuacrimie 1ieif TepMiH 3aCTOCOBYIOThH SIK CIICIialbHE
MOHATTS CaMe MDKHAPOIHOIO IIpaBa, BiMOOPaXKCHHS SIKOI Ma€ YiTKO BH3HAYEHY
He3MiHHY (hopMy, 1110 T03HAYAE IMIIEPaTHBHY HOPMY MIKHAPOHOTO TIpaBa, AUCIO3UIIIS
SIKOT BUpa)XKeHa B KaTeropuuHii dopmi [1].

MixHapoOgHe 3aKpilICHHS IMICPAaTHBHUX HOPM 3MiMCHEHO Yy BineHCHKiH
KOHBEHIIIT PO IpaBo MXKHAPOIHHUX HOT0BOPIB 1969 p., y sKil, 30KpemMa, 3a3Ha4a€eThC:
«HopmMa jus cogens € iMIepaTHBHOIO HOPMOIO 3araJbHOTO MDXKHAPOJHOTO IIpaBa, sKa
MPUAMAETHCS 1 BU3HAETHCSI MIKHAPOJHOIO CIUIBHOTOIO JEpikKaB y HUIOMY SIK HOpMa,
BIZAXHMJICHHS BiJI SIKOT HEIOMYCTHUME 1 siKa MO>Ke OYTH 3MiHEHA JIMIIE HACTYITHOK HOPMOIO
3arajJbHOTO MDKHApOJHOTO TMIpaBa, IO Hocuna O Takui caMuil  XapakTepy.
HemoumBicTh  3MIHM  4M  CKacyBaHHS  IMIEpPaTMBHUX HOPM, a  TaKOX
3araJibHOOOOB’SI3KOBE 1X JOTPUMaHHS Ta MoOymoBa, (GopMye ocoOMMBHEI iX cTaTryc.
Binpmricte iMmepaTMBHHX HOpM MikHapoxHoro mpaBa € «Erga Omnes» ToOTO
YCTaHOBIIIOIOTh 3000B’sI3aHHSI LIOAO YCi€l CIIIBHOTH aepxaB. Takox, B cr. 64
BineHchKkoi KOHBEHIIIT MPO IMPaBO MDKXHAPOJHHUX TOTOBOPIB, OOYMOBJICHO HACIHIIKH

BUHUKHEHHS HOBOI IMIIEpaTHBHOI HOPMH MDKHApOZHOTO TIpaBa, a came y pasi
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BUHUKHEHHSI TaKOi HOPMH, OyIb-SKHH ICHYIOUMI MHOTOBIp, SIKHI BHSBISETHCA B
CYIEpEeYHOCTI 3 ILI€I0 HOPMOIO, CTa€ HENIMCHUM 1 NMPUIHMHAETHCS. 3TiAHO 31 3BiTOM
Po6odoi rtpynm 3 mnmrane «®PparMeHTamii MIDKHapOIHOTO TIpaBa» Komicii 3
MixHapogHoro mpaBa OOH koHmemmis jus cogens € TmepenyciM iHCTPYMEHTOM
PO3B’sI3aHHS KOH(JIIKTIB MK PI3HUMH HOPMaM{ MIXKHAPO/IHOTO TpaBa.

YV ooxymenmi 3asnauaemocs, wo iMnepamusni HOpmu 00YMOBII0I0Mb MAKe:

SKIIO yroAa LIKOM a0o ii OKpeMe MOJOKEHHS CYNepeyuTh IMIECpaTUBHIN
HOpPMI MDXKHApOJIHOIO IIpaBa, TO yrojaa a0o IIOJIOXKEHHS, SKIIO0 BOHO MOXe OyTH
BHOKPEMJICHO 3 TEKCTY YTO/IM, MafOTh BBKaTHUCh HEIICHUMH;

SIKIIIO HOpMa MIPKHApOAHOTO 3BMYAEBOTO IpaBa abo pe30ronis Mi>KHAPOAHOT
opraHizailii cyrmepeunTh HpaBUIIy jus cogens, TO Taka HOpMa abo PE30dIOIis MAaroTh
BBa)KAaTHUCh HENINHCHUMU;

SKIIO IMIIEPaTUBHIA HOPMiI MIXXHapOJIHOTO IpaBa CYyNepe4uTh Oyab - sKa
CrielialbHa HOpMa MiXKHAPOIHOTO TpaBa, Iepiia Mae MPIOPUTETHUN XapaKTep.

VY 3BiTi BCTaHOBIIEHO, IO ypsiny abo jaepxaBi Moxke OyTH BiJIMOBJICHO Y
JICTITAMHOMY BH3HAHHI, SKIIO OyJ0 MOPYIICHO HOPMY jus cogens, HAIpPHUKJIA, SKIIO
JieprkaBa 3acTocyBajla CHITy /10 1HIIOT AepskaBH Bcyneped nojoxeHb Cratyry OOH.

Hopwmu, siki He HOCSITH 3araJIbHOO0OB SI3KOBOT'O XapakTepy, HA0yBalOTh Pi3HUX
¢opMm. B moxTpuHiI MiXKHApOIHOTO MpaBa OJHO3HAYHO HE 3°SICOBAHO CYTHICTH TAaKOTO
(heHOMeHa K «M’sike paBoy (soft law). ¥V 3B’s3Ky 3 BIICYTHICTIO €IHOCTI MOTJISAIB Ha
TaKe sIBUIIE K «M’SIKe» IPaBO iICHYE JOCUTh 0arato NMPUXHUIbHUKIB Ta KPUTHKIB 1IbOTO
apumia. HaBiTe cam TepMmiH BUKIHKae Oarato auckycid. Ilopsm 3 TepMmiHOM «M’sike
NpaBO» 1HOJIB KMBAIOTHCA W iHIII TepMiHu. Hanpukiazn, «M’sike MbKHapOAHE PaBO»,
«MDKHApOJHE EeKOHOMIUHE M’ K€ TIPaBO», «3eJICHE TPaB0», «IOIIPABOY, CIIEPEAIIPABOY,
«IIeKJIapaTUBHE ITIPaBO», «IMPEKTUBHE IPABO», «HEJOCKOHAJIC IPaBO», «IIPOTpaMHe
MIPaBOY, «HETIPaBOY, «CyOIIPaBo» TOLIO.

YMOBHO MO’KHa y3arajlbHUTH TPH KOHIEMI{ BU3HAYECHHS «M’ SIKOTO IMpaBa»

(soft law) (3a K. CmupHOBOIO) [18].
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[epmra KOHIENIIis, g M’ SIKIM TIPaBOM pO3YyMi€ BH3HAUCHWH HOPMATHBHHN
MacHB Y JIOKYMEHTH, SIKi MICTATb:

1) HOpMH OTOBOPIB, SIKi BU3HAUCHI HEOJHO3HAYHO IOJ0 CBOTO 3MICTY 1 HE
MOPOJDKYIOTH ISl Aep’KaB KOHKPETHHX TpaB Ta 000B’s3kiB. Ximirenbepr X. mo miel
KaTeropii BIIHOCUTh MIXXHAPOJHI YroaH, sKi OyJau yKJIaaeHi He sIK JJOTOBOPH, 1 TaKUM
YHHOM, HE PETYIIIOI0THCSI BileHChKOI0 KOHBEHIIEIO PO IPaBO MIKHAPOHUX JIOT'OBOPIB
1969p., arne BiAirparoTh 3Ha4HY POJIb Y MIPKHAPOJHUX BIIHOCHHAX.

2) HOpMHU, SIKI MICTSITHCS B PE3ONIOLISAX MDKHAPOAHUX OpraHizamii, 1o He
MAalOTh IOPUANIHO 0OOB’SI3KOBOT CHITH.

Jlpyra KOHIIeTILisl «M’SIKOTO TIpaBa» XapaKTepU3ye CYKYIHICTb HOPM, B SIKHX
BIICYTHI Ti YW iHOI O3HAKM HOPM Tak 3BaHOTO «TBepmoro mpasa» (hard law). [lo
OCTaHHIX BiTHOCSTHCS HOPMH, SKi MalOTh POpPMaTbHY BUPKEHICTD Ta 32 XapaKTEPOM €
3araJbHUMHU Ta a0CTPaKTHUMHU. B OCHOBHOMY IPUXMIIBHUKAMU 1IHOTO ITIAXOY € 3aXinHa
Ta aMEPHKAHChKA JOKTPHUHA MI>KHAPOAHOTO MPaBa.

Tpers xoHuenuis € OiblI y3araJbHeHON. J[OKTpHHA 3BOJIUTH 10 HOHSTTS
«M’SIKOTO IIpaBa» CYKYIHICTb YCiX HOPM HEO0OOB’SI3KOBOTO XapaKTepy. AMEpUKaHChKU
BucHHH A. ]I’ AMaTo BBaXkae, 0 OLIbIIIA YACTHHA «MSIKOT'O TIPaBay 3alpOBaKYEThCS
3a JIONIOMOT0I0 «M’SIKMX» (HE0OOB’SI3KOBHMX) IHCTPYMEHTIB, TAaKUX SK pEKOMEHMAIl,
pe3omronii MDKHAPOAHHWX OpraHizamii, aekmaparii, «piHaNbHI JTOKYMEHTHY», IO
myOITIKYIOTBCSI TiCIIS 3aBEPIIEHHS MDXHAPOJHUX KOH(DepeHIIii Tomo [27].

HamnpairoBatu B 1iii cdepi equHMN MiIXiJ € TOCUTh BaXKO, 1 5K 3ayBaxye K.
CMmupHOBa, 3 OrsILy Ha Te, IO «M SIKe» MpPaBO € SBUIIEM CKIagHuM. l[lormsaam
HAYKOBI[IB Ha M'IKE MPaBO, a OCOOJMBO Ha HOIro 3aCTOCYBaHHs y Pi3HHX YMOBaX, €
JIOCUTh HEOIHO3HauHMMH. [IpUXMIBHUKKM M'IKOTO IpaBa 3/1e0iIbLIOr0 PO3rIISIAI0Th
HOro SIK II0Ch Ha KIITANT «IIEeperpasa», ToOTO, Y TOMY CEHCI, 1[0 3r0JJOM HEOIMIHHO
BigOyBaeThCs Horo Tpancdopmaris y TBepae npaso [18].

J>xeperna Mb>KHapOIHOTO MpaBa — 1€ 30BHIMIHI ()OPMH, B AKX 3aKPIILTFOIOTHCS

MDXKHApOTHO-TIPAaBOBI HOPMH.
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DopManpHANA TEepesik HKepeNl MIKHApOJHOTO TpaBa HaBEACHO y CT. 38
Craryry Mixuapoanoro Cyny OOH. Takumu mxepenamu €:

v\ MbKHapo[Hi KOHBEHIIII, K 3arajibHi, TaK i CIemiaibHi, 10 BCTAHOBJIIOIOTH
mpaBwiia, 0€3yMOBHO BH3HAHI JAep)KaBaMHu;

v\ MibKHApoaHMY 3BUYAM AK JIOKA3 3araIbHOI IPAKTHKH, BU3HAHOI IIPABOBOIO
HOPMOI0;

v\ 3araibHi NPMHIMUIIMY NpaBa, BU3HAHI LMBiIi30BaHUMU HAL[SMHM;

v\ CcymoBi pilieHHA 1 JOKTPUHM HaWGinbm KsamiikoBanux (axisiis
yOIiYHOTO TpaBa Pi3HUX HAIIH SK 3aci0 IS BU3HAYCHHS MPABOBUX HOPM.

OCHOBHHMH JDKEpeslaMH MDKHApOJHOTO IIpaBa € MDKHapOJHHH JOTOBIp Ta
MDKHapogHO-TIpaBoBHi 3Bm4ail. Came BOHH Oe3mocepeHBO MICTATH HOPMH
MDKHApOJHOTO  TpaBa. IHIN  Keperma  MaioTh  JONOMDKHHH — XapakTep,
BUKOPHCTOBYIOTHCS B TUX BHIIQJIKaX, KOJIM BIJCYTHs mucaHa abo 3BHYaeBa HOpMa, a
TaKOX JIJISl TIIyMauyeHHsI HOpM MDKHAPOJIHUX JTIOTOBOPIB a00 3BHUAIB.

Cynosi pinreHss i npaBoBa poktpuna Craryrom Mixnapoauoro Cyny OOH
BU3HAYEHI SIK JOIIOMDKHI JDKeperna npasa, i y cBoi AisuibHOCTI CyJl MOXKE TIOCHIIATUCS
Ha HUX JIMIIE IIPU PO3IIISAI KOHKPETHOI CIpaBW 1 TIJIBKHM 3a YMOBH, IO CTOPOHH
TIOTIEPE/THBO Ha 11€ TIOTOIMITUCH.

MixxHapOZHHH HOTOBIp B MIJIOMY MOKHA BU3HAYUTH SIK YTOAY MK IBOMa abo
OinmpIe nep>kaBaMU 9d IHIIUMH CyO €KTaMH MIKHapOIHOTO IIpaBa, CIPSIMOBAHY Ha
BCTAaHOBJICHHSI, 3MiHY 200 MPUITMHEHHS X B3aEMHHX IIPaB Ta 000B’SI3KiB.

MixHapOaHI JOTOBOPH MOXYTh MaTH Pi3Hi (popMu Ta Ha3BH (KOHBEHIIIS, TAKT,
TpaKTar, MPOTOKOJ, OOMIH HOTaMH, IiJCYMKOBHH aKT MiDKHapOIHOI KOHQepeHIil
TOLIO), aJie BOHK MAlOTh €JIMHY CYTHICTb SIK JDKepena MiXKHapoIHoro mpasa. CTpykTypa
JIOTOBOPY, SIK TPaBWJIO, MICTUTHh IpeaMOysly, OCHOBHY 4YacTHHY Ta 3aKJIIOYHI
MOJIOKEHHS. B 3ayie)kHOCTI BiJl KUIBKOCTI CTOpPiH MIXHApOJAHI JOTroBOpH OyBaroTh
JIBOCTOPOHHIN 0araToCTOpoHHI. 3a piBHEM YKJIaIeHHS pO3PI3HIIOTH MiXKICp>KaBHI,

MDKYpPSIIOBI Ta MIDKBIOMYi JOTOBOPH. 3a MPEIMETOM pETYIIOBaHHS IOTOBOPH
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TIOIISAIOThCA Ha TIONIITHYHI, €KOHOMIYHI, JOTOBOPH 3 CICIiallbHUX MHUTaHb Ta iHIII.
KpiM TOrO, € Mi>KHApOIHI JOTOBOPH, KOTpI MiANATAIOTh paTHdIKaIil i Taki, mo He
BHUMAraroTh JUIsl HAOpaHHS YHHHOCTI i€l IpOIeypH.

MixHapOIHO-TIPABOBiI 3BHYai, HA BiAMIHY BiJl JOTOBOpPiB, HE MAIOTh IHCAHOI
¢opmu. BOHM CTBOPIOIOTHCS BHACIHIZOK TPUBAJIOl TPAKTHKU JEp)KaB, sSKa B CHITY
TPHUBAJIOTO 1 Oe33amepevHOro NOBTOPEHHs HaOyBae 3aralbHOO00B I3KOBOTO XapaKkTepy.
Hns Toro, mo6 cdopmMyBaBcsi MiKHapOAHO-TIPABOBUII 3BWYail, MOTpiOHO, 1100 MaB
Miclie IIeBHMH aKT MOBEIIHKM JIepKaB; LEil aKkT MOBTOPIOBABCS MPOTArOM OUIbII YM
MEHIII TPUBAJOTO Yacy; TaKi aKTH ITOBEHIHKH AEpXKaB MAlOTh CYTTEBE 3HAYCHHS 1
BH3HaHI PaBOMIPHUMH B MIPAKTHIII MIKHAPOIHUX BiTHOCHH.

Ksamigikaris mpaBuia MOBEAIHKH SK MDKHapOJHO-TIPABOBOTO 3BHYAI0 €
CKJIATHAM TIHTAaHHSM, TOMY Ul BCTAHOBJIICHHS iCHYBaHHS 3BHYal0 BUKOPUCTOBYIOTbH
JONIOMDKHI 3aco0u: pitneHHst Mixknapoaoro cyay OOH, iHIIMX Mi>KHAPOJHUX CYTOBHX
Ta apOITPaKHUX OPraHiB, JOKTPUHH, PIICHHS MI>XKHAPOIHUX OPTaHi3allii TOIIo.

3arajpHi NPUHLIUIK NpaBa, BU3HAHI IMBLUTI30BAaHUMH HallisIMH — 11€ BiJIOMi I11e
3 yaciB JlaBHporo Pumy npaBsuiia, xapakTepHi uis ipaBa B3araii (K Mi>KHapOJHOTO0, TaK
1 BHyTpimHBOT0). Li MpUHAINIH CITiJ 9iTKO BiIMEKOBYBATH BiJ 3arajbHUX NMPUHIIHITIB
MDKHapogHoOro mnpasa. Ha BiaMmiHy BiIl OCTaHHIX, NPHHIMIIA IpaBa, BH3HAHI
[IUBUTI30BaHUMH HAIlisIMH, HE MalOTh XapaKTepy HOPM jus cogens, TOMY CTOPOHH
MOXYTh YTOUHATH IX 3MICT uYn mnpm3ynuHiatH ix xio (3ayBaxkmmo, mo Cyx
€BponenCchbKUX CIIBTOBAapUCTB Yy pimeHHi Bifg 12.12.1972 p. BkazaB, wio 3araibHi
TIPHUHITUITH TIPaBa BKIIOYAIOTh TAKOXK 1 OCHOBHI IPUHIIAITA MIXXHAPOJHOTO MpaBa. OxHaK
B mpakTuii misuibHOCTI MixHapogHoro Cyny OOH 3aranbHi NpUHIKINHK, BU3HAHI
UUBUTI30BaHMMH HAISIMM, 1 MPUHIMIM MDKHapOJHOTO IpaBa 3aBXKAU 4iTKO
po3MexxoByBaiicst). Jlo IMX NMPUHLMIIB, 30KpeMa, BIIHOCATH TaKi: «HIXTO HE MOXeE
OyTH CyJIeI0 Y BIIACHIN CIIpaBi», «HIXTO HE MOXeE ITepeiaTH OiIbIIe IpaB, HK Ma€ cam»,
«HACTYIIHUH 3aKOH CKacoOBYy€ IIONEpEIHii», «cheniaJbHa HOpPMA CKAacOBYE [0

3arajgpHOI» Ta iHMI. 3arajgbHI MPUHOWIN MPaBa 3aCTOCOBYIOTHCS, SIK MPABHIIO, TPH
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TIyMadeHHI 3MiCTy MIKHApOJHO-TIPABOBMX HOPM, a TaKOX TMpH BUPIMICHHI
MDXXHApPOJHO-TIPABOBHX CITOPIB.

PimenHs MDKHapOAHWX CyJOBHX OpTraHiB [MAlOTh BU3HAUCHHS 3BHYAEBHM
HOpMaM, BOHHM TaKOXX MOXYTb 3allO4aTKyBaTH BHHHMKHEHHS HOBOTO MIKHApOIHO-
NpaBOBOTO 3BUYAI0. XapakTepy IpeneneHTy(pilieHHs y crpaBi, 000B S3KOBOTO MpH
BUPIIICHH] IHIIMX CIOpIB 3 aHAIOTIYHMMH (PAaKTUYHUMH OOCTaBHHAMH) BOHH, SIK
MIPaBUIIO, HE MAIOTh, X0Ua, 3BUYaifHO, MOXXYTh OyTH BpaxoBaHi MXKHAPOJIHUM CYIOBUM
4y apOITpaKHUM OPraHOM.

TlomoBHMM cynoBuM opranom Opranizamnii O6’eqaanux Hariit € Mixkaapoaauit
Cyn — 1opuanYHa IHCTUTYLISL CBITOBOTO CIIIBTOBAapHCTBA, CTBOPEHA IS 3a0€3I1eUeHHS
BEPXOBEHCTBA IpaBa B MDKHAPOJHHUX BigHOCWHAX. TpamumiiiHo cratTts 38 Craryry
Mixuapogaoro Cyny OOH crpuiiMaeTbest 10puCTaMA-MDKHAPOAHUKAMH K TIEPETiK
JoKepen MiKHapomHoro mpasa. Couparouuch Ha Hei, OUIBIIICTh BITYM3HAHHX i
3aKOPJOHHHUX TIPABO3HABIIIB POOJIATH BHCHOBOK IPO HEMOXIIWBICTh BH3HAHHS 3a
CYAOBHMH DILNICHHSMHM MDKHapOJIHHX CyaiB, y Tomy uucii camoro Cyny OOH sk
NOBHOL[IHHOTO JDKEpena MIDKHApPOJHOIO IpaBa, BIABOASYM IM PpOJb JOIMOMIKHOTO
3aco0y AJIs BU3HAYCHHS NMPABOBUX HOPM. Taka MO3ULis MiAKPIIUTIOETHCS TTO0XKECHHIM
cratti 59 Craryry, ae BU3Ha4aeThes, 1o pimeHHs Cyry 060B’13K0BE JIMIIIE ISl CTOPIH,
AKi OepyTh y4acTh y CIIpaBi, W JIUIIE IIOAO CIPaBXHBOTO criopy. KoHCymbTaTHBHI
BrUCHOBKH MixHapogaoro Cyay TakoX He HaJleXKaTh 10 JHKEepPel Mi>KHApOIHOTO IIpaBa.
Cyn OOH He Mmoxe 3aiimatucsi mpaBoTBopuicTiO, B Cyay BiZICyTHE 3000B’s3aHHS
CITiTyBaTH paHillle BUHECEHNM pileHHAM. J[o TOro X IOPUCAMKIIA 1 3aTpeOyBaHICTh
Cyny MOBHICTIO 3aJICKHUTh BiJ] 3r0JIM HA TC JICPXKAB.

ITix yac BUKOHAHHS CYI0BOI Ta KOHCYJIbTaTHBHOI pyHKLiH MixxHapoauuit Cyn
OOH pobuth 3HaYHWH BHECOK Yy PO3BUTOK IHCTUTYTIB MDKHAapOJHOTO IIpaBa.
HesBakaroun Ha BiJICYTHICTh y CyAy NPaBOTBOPYMX HOBHOBa)KEHb, BiH, OJHAK, MOXE
BIIOCKOHAIIFOBATH, TIYMA4UTH 1 PO3’SICHIOBATH HOPMH MiXKHApOJHOTO TIpaBa y CBITIi

3MiH KOHKPETHHX YMOB Ta PO3BHUTKY CyCHiNbHUX BimHOcHH. Cyn 3BepTae yBary Ha
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TIPOTAJIHA i HETOYHOCTI B MPaBi, MOXKE KOHCTATyBaTH (DOpMyBaHHS HOBHUX TEHACHIIIH
T1i1 Yac BUPILIEHHS! FOPHIMYHOTO CIIOPY MiX AepkaBaMu. SIK 3a3Ha4alOTh y CBOiH CTATTI
JlurBunenko B., Yiukane M., IIpopoduenko B. «PimeHHsS MDKHapOZHHX CYHIB K
JDKepesia MDKHapOJHOTO TIpaBay, X04a KOHCYJIbTATUBHI BUCHOBKH MIXXHapOIHOTO CYAy
OOH He MaroTh 000B’S3KOBOi CHJIM, NPOTE€ BOHHM BOJIOJIIOTH BHCOKHM IOPUIANYHUM
CTaTyCcOM 1 3HaAYHUM MOPAILHUM aBTOPUTETOM. BOHM JOBOJII YacTo € iHCTPYMEHTOM
MPEBEHTUBHOI TUIIOMaTii i miaTpuMaHHs Mupy. KoHCyIbTaTHBHI BUCHOBKH BiIrpaloTh
BO)XJIMBY POJIb Y PO3’SICHEHHI Ta PO3BUTKY MI>KHAPOIHOTO MpaBa, a OT)KeE, 1 3MiI[HEHH]
IPYKHIX BITHOCHH MiX repxaamu [11].

Cepen MiDKHapOTHHX CYAOBHX OpraHiB ocoOmmBe wMmicue mnocimae Cyn
€pporeiicekoro Coro3y (mani — Cyn €C), SKkuil € TOJTOBHHM OpPraHOM 3 BHpIIICHHS
IOPUANYHAX CYMEpedoK y pamkax €Bpomneiicbkoro Corosy (mani — €C). Hopmu npasa
€C 3akpimuieHi B pi3HUX Jukepenax. Koo 1ux mKepen J0CHTh MIMPOKE Ta Pi3HOMaHITHE
3a mpeaMeToM i 3mictoM. OCHOBY CTaHOBIISATh YCTAaHOBYI JIOTOBOPU, HOPMATHBHI aKTH
€C Ta mixxHapoaHi yroau. J[xepenom npaa €C € Takox cynosa npakruka Cyny €C, B
AHTJIOCAKCOHCHKIHN JTOKTPUHI — IPEIeICHTHE TPARBO.

Bcranosneni Cymom €C y iforo pilieHHSX NpaBoBI HOPMH BBa)KarOTHCS
00OB’SI3KOBUMH SIK JUII HHOTO CaMOro, TaK 1 Uil HaI[lOHaJbHUX CYIOBHX OpraHiB
nepxap-wieHiB €C. Hepuxonanus pimens Cynay TiarHe 3a co000 3acTOCYBaHHS
CaHKI[if, mependadeHNX YCTaHOBYMMH JIOTOBOpaMH. XoOdYa CIiJ 3a3HAYUTH, IO
YCTaHOBYI JJOTOBOPH MPSIMO He YHOBHOBaXYOTh Cyn €C BCTaHOBIIOBATH HOBI HOPMH
mpasa.

Sk 3a3Hauae SkoBiok I., 38’5130k Mix xepenamu npasa €C Ta Mi>XKHAPOIHOTO
MyOJIIYHOTO MTpaBa 3yMOBJICHHH MEPEAYCIM THUM, 1110 OCHOBOIO (yHKIIoHYBaHHs Coro3y
€ MDKHapOJHI ITyOJiuHI JOTOBOPH, SIKI MalOTh HaWBUINY IOPUAWYHY CHIYy B HOTrO
MPaBOMOPSIIKY 1 BU3HAYAIOTH MPABOBUII CTATyC IHIINX JpKepe rmpasa. Te, mo npaso €C
TPYHTYETBCS Ha MDKHApPOAHOMY JIOTOBOpi, Za€ IIJCTaBH CTBEPIUKYBATH, IO BOHO €

OITHUM 13 PI3HOBHIB MI’XKHAPOTHOTO TIPAaBOIIOPAAKY [25].
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Kpim Cyny €C, Baromy poutb y cepi 3aXHUCTy MpaB TIOIMHA HA MDKHAPOTHOMY
piBHi Bigirpae €Bponelcskuii cyx 3 npas jroauan (ECII). V cury cBoel kommeTeHmii
€CII npuitmae oI0KEHHS, IO TIIyMadaTh €BPONeHChKY KOHBEHIIIIO ITPO 3aXHCT MIPaB
JIFOAMHY 1 0OCHOBOTIOJIOXKHUX ¢B0O0 1950 poky (nami — Korsennis). [Ipu npomy cymoBi
pILlIEHHS] B YaCTHHI TJIyMaueHHsl MEpeBaKHO He NyOintoroTh KOHBEHIII0, a HaBIakwy,
BCTAHOBJIIOIOTh SIK y INpPOILECyalbHiil, Tak i B MarepianbHiii cdepi MmojaoxeHHs, 10
Oe3rocepeIHEO HE BUILIMBAIOTH i3 TeKcTy KoHBeHIil, siki CpsiMOBaHI Ha JETaIbHY
periaMeHTalilo MOpsIKy peaji3auii 3akpiluIeHWX y HiM NpaB; BH3HAYAIOTh 3MICT
KOHKPETHOI'O IpaBa i rapaHTii #oro mOoTpUMaHHS. BU3HAHHS NpELEACHTHOTO NpaBa
€CII sk Kepena mpaBa 3HAXOAUTH O(DILiifHEe MITBEPUKEHHS SIK y CaMUX PIIICHHSX
Cyny, Tax i B iHIIMX MDKHAPOJHHX JOKYMEHTaX.

JoxTpuHn (mpami BHOATHUX BYEHHX Yy Tally3l MDKHAPOJHOTO IIpaBa) B
MHHYJIOMY PO3IIISIANNCS SIK OJTHE 3 HAWBaKJIMBIIIMX JDKEPET MIXHAPOJHOTO IpaBa.
Huni moxTpuHa MIKHAPOIHOTO IpaBa AOMOMAra€ TIYMAdeHHIO 3MICTy OKPEMHX
MDKHApOJHO-ITPABOBUX HOPM, Y3TOJDKEHHIO NPABOBHX MO3UILIN JepkaB. Tak, CTOpOHH
MIDKHapOIHO-IIPaBOBOrO CIIOPY B JOKYMEHTaX, SIKi BOHM IIOJIAIOTh J0 MDKHApOJHHX
CYIOBHX OpraHiB, iHOMAI TMOCHIAIOTHCS HA MYMKY CIHCHIaliCTiB 3 pIi3HUX IHTaHb
MDKHApOJHOTO MpaBa.

OcTaHHIM YacoM YacTO BHWHHUKA€ MHUTAHHSA PO TOUIIBHICTH OMOBHEHHS
HaBeJICHOTO TepeliKy HOBUMH BHAAMHU JDKEpeNl MiKHApOTHOTO TpaBa. Jlo momiOHMX
JDKEpeNl MOXKHA BIJIHECTH Pe30JIiolii MDKHAPOJHUX OpraHi3aiiil Ta Tak 3BaHe «M’siKe

TIPaBO».

4, TEPUTOPIA Y MDKHAPOIHOMY ITPABI

[TOHATTS «TepUTOPis» Y HAWIITUPIIIOMY PO3YMiHHI O3HAYAE YCIO ITAHETY 3eMIIs
3 1l CyXONyTHOK Ta BOJHOK MOBEPXHEIO, HAJpaMH Ta MOBITPSHUM IPOCTOPOM,
CepeIOBUINE MaTePiaTbHOTO ICHYBaHHS JIFOJCHKOI IMBLITI3aIIii, 8 TAKOXK MPHIIETINHA 10

3emuti KocMivHUH IpocTip, Micss Ta iHmI HeOecHi Tina.



250
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

OpHi€I0 3 OCHOBHHUX O3HAK JIEPYKABHOCTI € HASBHICTD Y IepKaBU «BU3HAYCHOT
teputopii». Taka Bumora nepexdavena y cr. 1 KonBeHuii npo npaea ta 000B’s3Ku
nepxaB, mianucanoi y Monresigeo (Ypyrsait, 26 rpynas 1933 p., a came: «/lepkaga,
SK cy0’€KT MKHAPOIHOTO IpaBa MOBHHHA BOJIOITH TAKIMH BJIaCTHBOCTSIMHU:

1) mocriiiHe HaceJIeHHST;

2) BU3HA4YEHA TEPUTOPIs;

3) ypax;

4) 31aTHICTh BCTYNATH Y BIJHOCHHHU 3 IHIIUMU JiepKaBamMmu» [26].

VY MiXHapOJHOMY TIpaBi iCHYe IEKiTbKa TEOpiid, M0 TMOSCHIOIOTH IPABOBY
pupoy TepuTOpii. HalfO1mbIIoro MOMMpeHHs y pisHUN 9ac Ha0yBaIH Taki 3 HAX:

1) o0’exTHa Teopis, sKa TPYHTYETHCS HA BH3HAHHI 3€MENBbHOI IUISHKA
00’€KTOM TIpaBa BIACHOCTI;

2) Teopis MDKHApPOTHOI BIIACHOCTI, IIO IPYHTYETbCS Ha YSBJICHHSX IIPO
TEPUTOPIIO IEPIKABH SIK PO 00’ KT HE BHYTPIITHLOIEPIKABHO1, & Mi>KHAPOTHO-TTPABOBOL
BJIACHOCTI JIepKaBH;

3) Teopis KOMIICTEHIil, 3riHO 3 SKOI TEPUTOPIEID BBaXAETHCS cdepa
FOPUANYHOT IIEBOCTI (BAJIIJATAPHOCTI) IIEBHOI IIPAaBOBOI CHCTEMH, SIK HAI[IOHATBHOT, TaK
1 MDKHApOIHOT;

4) mpocTopoBa TEOpis, B OCHOBI AKOi JEKHUTHh Te€3a MPO Te, IO TEPHUTOPIs
Jep)KaBU — LI CYKYIHICTb 3eMeJIbHIX, BOJHHUX Ta NOBITPSIHUX AUISHOK, Y MeXax SIKOT
3IIHCHIOETHCS BIIaJJapIOBaHHs, TEPUTOPiaJbHE BEPXOBEHCTBO Ta CYBEPEHITET Ti€l 4M
1HIIIOT TeprKaBH.

Haii6inp1 nomyssipHUM € MO TEPUTOPIil Ha BUH 3aJIEKHO BiJ| iX IPaBOBOTO
PEeKHUMY:

1) nepxaBHa TEpUTOPIsl.

2) MDXKHApOHI TepUTOPIi;

3) TepuTOpIii 31 3MITAaHUM IIPABOBUM PEKHMOM;

4) nepxaBHa TEPUTOPisT MIXXHAPOIHOTO KOPUCTYBAHHST;
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5) TepuTopii 3 0COOTMBUM IPaBOBHM PEKUMOM.

Jlep>kaBHA TEPUTOPIs — 11€ YaCTHHA ITPOCTOPY 3eMHOI KyJli 1 aTMocdepH, 1o €
Haf0aHHIM MEBHOTO HApOAY 1 y MeXax SKOro yTBOPEHAa MM HAapOAOM JepiKaBa
3IIHCHIOE HAJICXKHI iff CyBEepeHITET Ta TepUTOpiaibHE BEPXOBEHCTBO.

[MpuHanexHicTh 0 AepaBu Ta Il TEpUTOpiabHE BEPXOBEHCTBO € OCHOBHHMH
O3HaKaMH JIep)KaBHOI TEpUTOpii, KOTPI, K MPaBUIIO CIIBICHYIOTh OJIHOYacHO. [Ipote
OKpeMi THMYACOBi BUHATKH 3 I[bOTO TIPaBHJIa MOKJIMBI y BUITaIKaxX BiICHKOBOI OKymaii
Ta MKHApOIHO-IIPABOBOI OPEHIU TEPUTOPII.

[MpuHanexHicTh TEpUTOpii O AEpXKaBU O3HA4Yae€, IO Jep)KaBa BHUCTYIIAE
MyOiYHUM BOJIOALIBIIEM HaJIeKHOI i TepuTopil 1 Oyme-ski 3MiHH IIi€i TepuTopil
MOXJIMBI BHHATKOBO Ha TyONIYHO-TIPAaBOBHX IifcTaBaXx. 100TO BYMHEHHS
MIPUBATHOIIPABOBUMH BIIACHUKAMH PI3HOTO POAY MPaBOYHHIB (KYIiBISA-TIPOJAXK, MiHA,
JlapyBaHHs1, OPEH/Ia TOILO) [IO/I0 HAJIGKHUX IM 3eMEJIbHUX YU BOJIHHUX AUISTHOK KOJIHUM
YUHOM HE BIUIMBAE HA TEPUTOpiajbHE BEPXOBEHCTBO BiAMOBIIHOT IePIKaBH.

TepuropianbHe BEpXOBEHCTBO JIepKaBU O3Hauae, 1110 ii Biaja € CyBepeHHOIO 1
BHUIIIOK0 CTOCOBHO YCiX ()i3MYHHMX Ta FOPUAMYHHX OCIO, sIKi 3HAXOJSATHCS B MeXax il
TEpUTOPii, a TAKOXK TE, 0 Ha TEPUTOPIi OJHI€T ep:KaBU BUKITIOYAETHCSI MOXKIIUBICTD il
my06JIiYHOT BiIaaX 1HIIOT IepKaBy.

o cxiamy TepuTOpii JepKaBU BXOIATh:

“*  CyXONyTHHil mpocTip, TOOTO CyXOHyTHa TEpUTOpis Marepuka Ta (abo)
OCTPOBIB;

“* BOJIHA TEPUTOPIs, sKa CKJIAJA€ThCSA 13 BHYTPIIIHIX MAaTEPUKOBHX 1
MOPCBKHUX BOJI, @ TAKOX TEPUTOPIaIbLHOTO MOPS;

% MOBITPAHMI MpOCTIp JepkaBH, TOOTO dacTHHA arMocepH, IIo
3HaXOJUTHCS HaJl CyXOITyTHOIO Ta BOJHOIO TEPUTOPISIMU JICPXKABHU;

% Hajapa, TOOTO YaCTHHA 3eMHOI KOPH, IO PO3TALIOBaHA ITiJ] CYXOMYTHO
Ta BOAHOIO TEPUTOPIEIO AepikaBu 0e3 00MEeXeHHS 110 TIIHOWHI (10 IEHTPY 3eMHOT KyIIi).

Jlep>kaBHA TEpUTOPIS HMPEACTABIsIE cOO0I0 HE JIMIIIE MPOCTIp, B MEXaxX SKOTO
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3MIHCHIOETBCSI CyBEpPEHHA BIIaJla JIEpXKaBH, &€ 1 NMPHUPOAHE CEPENOBHINE 3 HOTO
KOMITOHEHTaMH — CyIIel0, BOAAMH, TIOBITPSIM, HaJpaMHt Ta )KUBUMH pecypcamu. Bee 1ie
CKJIaJla€ MaTepialbHUI 3MICT Jep>kaBHOI TepHuTopii 1 mepedyBae y BIAaCHOCTI Hapoay,
KU YTBOPIOE KOHKPETHY JepkKaBy. Lli KOMITOHEHTH Aep>KaBHOI TepUTOPil HE MOXKYTh
BUKOPHCTOBYBATHCSl IHO3EMHHMHU JICpKaBaMH, IX IOPUIUYHUMH Ta Pi3HYHUMH 0COOaMU
0e3 3roJ TEPUTOPIaTBHOTO CyBepeHa. BiAMoBiAHO 10 HU3KK pe3orolii ['eHepanbHOl
Acam6nei OOH nep>kaBa B CHITy CBOTO CYBEPEHITETY CAMOCTIHHO BUPIIIy€e TUTAHHS PO
JIOIYCK 1HO3eMHUX 0Ci0 10 eKcIutyarauii Il IpUpOIHUX PeCypCiB, a IHO3EMHI AepKaBH 1
ocobn 3000B’A3aHI TOBaXaTH TPUHAICKHICTh OYAb-IKHX TPHPOTHUX PECYpCiB
TEPUTOPIAIFHOMY CYBEpeHY Ta HOro HpaBO Ha BIACHUM pO3CYyJ BH3HAYATH PEKUM
BUKOPHCTAHHS LIUX PECYPCIB.

VY cbepi KOpUCTYBaHHA JAEp)KaBHOIO TEPHUTOPIEI0 3aCTOCOBYIOTHCS Taki
NPUHLIUIHA MDKHAPOAHOTO MpaBa:

— TMPUHIUI HETTOPYIIHOCTI KOPAOHIB;

— TIPUHLMII LIJTICHOCTI Ta HEIOTOPKAHHOCTI Iep>KaBHOT TEPUTOPIT;

— TNPHUHLUMI HEBTPYYaHHS Y BHYTPILIHI CIIPAaBU JIepKaBH;

— TIPUHIMI 3a00pPOHU arpecii;

— TIPUHIMII PiBHONPABHOCTI 1 CAaMOBH3HAYEHHSI HAPOJIB;

— TIpaBO HapOIy PO3MOPSIKATUCS CBOIMH NPUPOTHUMH PECYPCAMH.

Jep>kaBHUI KOPIOH — IIe 3a3HAa4YeHa Ha KapTax Ta 3aKpiluieHa Ha MiCIEBOCTI
JHIS 1 HepPIeHANKYIIPHO MPOBEeHa Yepe3 Hel BepTHKaibHa IUIONIMHA, [0 BU3HAYAE
30BHIIIHI MEXIi Iep>KaBHOI TEPUTOPIi, a TAKOXK BiLALISAE NepKaHy TEPUTOPIIO BiJT IHIITIX
MPOCTOPIB.

Jlep>kaBHi KOP/IOHM BCTAHOBIIOKOTHCS, SIK MPABUIIO, y AOTOBIPHOMY IMOPSAKY
MDK CYMDKHHMH JAepkaBaMu. [Ipoliec BCTaHOBJIEHHS KOPJIOHY CKJIQNAETHCS 3 TaKUX
cramuiii:

1) memimitamis — BU3HAYEHHS B JOTOBIPHOMY IOPSIKY 3arajbHOTO HAIIPSIMY

MOPOXO/KCHHSA JACPIKABHOI'O KOPAOHY HNUIAXOM JCTAJbHOI'O0 CJIOBECHOTO OITUCY
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XapaKTEepHUX MicIlb HOTO MPOXOKEeHHS (PiKH, 03epa, TipchKi XpeOTH, YMOBHO 00paHi
00’€exTH TOMIO) Ta rpadigHOTrO 300paKCHHS Ha KapTax.;

2) memapkarlisi — IIe TO3HAYeHHs JiHii JAep>KaBHOTO KOPAOHY Ha MiCIIEBOCTI
[UITXOM BCTAHOBJICHHS CIEUiadbHUX NPUKOPAOHHHUX 3HAKIB (HAIPUKIAJ, CTOBIIB,
mipamiJ — Ha CyIlli; CTBOPIB, BiX, MasKiB — Ha BOJ).

MiKHapOIHI JOTOBOPH PO KOPIOHHU MPHHIIUIIOBO BIAPI3HSIOTHCS BiJ 1HIITHX
BHJIIB MXKHAPOIHHX JIOTOBOPIB THM, IO YVKJIAJIAIOThCS OC3CTPOKOBO, MAIOTh HA METI
OCTaTOYHE BCTAHOBJICHH JIHIT Iep>KaBHOTO KOPJOHY 1 3 Li€l IPUYNHHA HE MOXKYTh OyTH
JIEHOHCOBAHI.

PexxuM neprkaBHOTO KOPAOHY CKIaJa€eThesl 3 TAKUX EJIEMEHTIB:

1) pexuM yTpuMaHHS Iep>KaBHOTO KOPAOHY;

2) peXUM NEPeTHHAHHS JEepP)KaBHOTO KOPAOHY OCO0aMH Ta TPaHCHOPTHHUMH
3aco0aMu, a TakoX IEPEeMILeHHs] 4Yepe3 JEepKaBHUH KOPJOH TOBapiB, BAaHTAXKIB Ta
IHIIIOTO MaiHa;

3) pexuM MpOIyCKy uepe3 Jep)KaBHUI KOPJOH 0ci0, TPaHCIOPTHHUX 3ac00iB,
BAaHTAXIB Ta iHIIOro MaiiHa;

4) pexxuM BeICHHS Ha JIepKABHOMY KOpAOHI Ta B Oe3mocepeHid OIm3bKOCTi
BiJl HHOT'O IIPOMHCIIOBOI, FOCIIOIAPCHKOT Ta 1HIIMX BUAIB HiSTIBHOCTI;

5) mOpSAAOK Ta MPOIETypH BUPIMICHHS 3 IHO3EMHHMH JepKaBaMH CIOPIiB Ta
IHIIMIEHTIB, IOB’I3aHUX 3 JIeP>KaBHUM KOPIOHOM.

3MICT PUKOPIOHHOTO PEKUMY CKIIaJa€ BCTAHOBIICHHSI:

— CHEmialbHUX  TpaBWI  IOCTIHHOTO  MPOKHBAHHS,  THMYAaCOBOTO
nepeOyBaHHsI, IPoi3ay (IPOXoay), epecyBaHHs 0Ci0 Ta TPAHCIIOPTHUX 3aCO0iB;

—  CHeUiaJTbHOTO MOPSAKY rOCIIOAAPChKOI, MPOMHUCIOBOI Ta 1HIIOT AISUTLHOCTI,
MIPOBEICHHS] MaCOBUX 3aXO/IiB;

— cHemiagbHUX NpaBui OOJIIKYy Ta YTPHUMaHHS MaJIOMIpHHUX CaMOXITHHX Ta
HECaMOXiJHUX CYHCH (JYOBHIB), a TaKOX iX HEepeCyBaHHS Yy TEPUTOPiaTbHOMY MOpI,

BHYTPIIIHIX BOJAX MPUKOPIOHHUX BOAOIM [21].
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[Ipobnema Tepuropii 3aBkam Oynaa OHIEI0 3 HAWTOCTPINIMX 1 CKIATHUX Y
MDKHApOJHOMY TpaBi, OCKUIBKH OCTaHHS — II¢ HE MPOCTO IIPOCTIp, a HEOOXiTHHUU
aTpuOyT IepkaBH, MaTepiajbHa OCHOBA JKUTTEMISUTBHOCTI HAPOMY, IO HOTO Hacewse, i
moacTBa B Iimomy. IIporsrom yciei icropii muBLmizamii BUHHKaIM KOH(IIKTH i1
criajlaXyBaJid BiffHM 3a BOJIOMIHHS TIEH0 YM IHIIOW Tepuropiero. Sk 3a3Hauae B.M.
bypomeHchKuii, BiliHHM SIK HEMUHY4YHUI 3aci0 MOJITUKU TpadekKy 1 3aXOIICHHS YYyKUX
TEpUTOPiN 3aBkau OynM CYNYyTHUISMH  COIaJIbHO-EKOHOMIYHHMX  (opMaril,
3aCHOBAHMX Ha MPUBATHIl BIACHOCTI.

Bimomuit OputaHchkuii  fopucT-mMikHapomHuK .  Bpoymmi  3a3Hagae:
«MiXHapoZHe MpaBO 3HA€ YOTHPH BHIAM PEKUMY TEPHUTOpii: TepHTOpiaIbHUH
CYBEPCHITET;, TEPUTOPisl, HAa SIKy HE MOIIMPIOETHCS CYBEPEHITET SKOICh Aep)kaBU abo
TPYIH Jep:kKaB i sKa Ma€ CBii BIACHWH cTaTyc (HANPHKIAM, MiAMAaHAATHI 1 MigomigHi
TepuTopii); res nullius (HiunitHa TepUTOpis) 1 res communis (TEPUTOPIs, IO HAJIEKHUTH
ycim)».

[IpoGnema TepuropiabHOI IUIICHOCTI PO3MISHYTa B psiii MiDXHApOIHO-
NpaBOBUX JOKYMEHTIB, Y TOMY 4YHCIi B Marepiajax [enbCiHCbKOi KOoH(DepeHUii 3
Oesrexn 1 cmiBpoOiTHHUTBa B €Bpomi (1975 p.). YV J[lexnapaiio npo NPUHIHAIH
BKJIFOUCHUH CIIeiaNbHUi po3/in mij Ha3Boro «TepuTopianbHa LUTICHICTH AEpXkKaBy.
Hezabapom micns posnaxy CPCP y 1994 p. 6yna minnucana Jlekiaparist mpo moBary
CYBEPEHITETY, TEPUTOPiaNbHOI MITICHOCTI 1 HEJOTOPKAHHOCTI KOPIOHIB AepiKaB-WICHIB
CH/I, cropoHu K0T HMiATBEPAUIIH, 1110, OYAYIOYH CBOI BIIHOCHHH SIK APYXKHI, IEPIKaBH
OyAyTh yTpUMYBAaTHCS Bill BiiCHKOBOI, MOJITHIHOI, EKOHOMIUHOI Yl OyAb-sIKOi iHIIOT
(hopMHU THCKY, BKIIOYaIOUYH OJIOKaLy, MIATPUMKY 1 BAKOPHUCTAHHS CerapaTu3My MpoTH
TEPUTOPIAILHOT LUTICHOCTI 1 HEIOTOPKAHHOCTI, 8 TAKOXK MOJITUUHY HE3aJIe)KHICTh OY/ib-
AKOI 3 JepkaB — yuacHUKIB B CriiBapyxHocTi. Byno 3asBneno, mo CHJI cTBoproBascs
Jutsl Toro, mo6 npouecu posnaxy CPCP BinOyBamucs O11p01 IIUBUTI30BaHO, TPAHUYHO
M’SIKO, 3 HalfMEHIIIMH BTpaTaMu B cepi eKOHOMIKH 1 B TyMaHiTapHiil oOyacTi, mpu

npomy y CHJI Hikomu He OyI0 3aBIaHb y cepi eKOHOMIYHOI Ta 1HIIIOT iHTEeTpartii.
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MixxHapogHa TpaBOCYI €KTHICTh Jep:KaB 0a3yeTbcs Ha CYBEpEHITeTi, sKi
OTPUMYIOTH HOT'0 3 MOMEHTY CTBOpeHHS. JlepkaBu-unieHu €C BUCYHYIIH KPUTEPIl, SIKUM
Ma€ BiJIOBiIaTH HOBA JeprkaBa, 00 OyTH BU3HAHOIO:

1) momara momoxkeHs Ctaryry OOH i 3000B’s3aHb, IO BUIUIMBAIOTH 3
I'enbcincbkoro 3akm0YHOro akTa Ta [lapu3bkoi XapTii, 0COOIUBO 100 BEPXOBCHCTRA
npaBa, JIEMOKpATIl i paB JOIUHHU;

2) rapaTii IIpaB €THIYHHMX 1 HAI[lOHAJBLHUX TPYIN 1 MEHIIMH BIJINOBIAHO N0
3000B’s13aHb y pamkax HBCE;

3) moBara HeTOTOPKAHHOCTI KOPOHIB;

4) T[OpUHHATTS BCIX HEOOXigHMX 3000B’s3aHb 13  pO330pOEHHS i
HEPO3IMOBCIOKEHHS SIePHOT 30poi, a TakoK Oe3IeKy i perioHaIbHO1 CTabiTbHOCTI;

5) 3000B’s3aHHS BHPINIYBaTH BCi MUTAHHS NPABOHACTYIHHIITBA JIEPXKaB 1
pErioOHaJIbHUX CYIEPEYOK 3a IOMOMOTOK YroJ, 3IMCHIOIOYH, SKIIO 1€ HEOOXIIHO,
3BEpHEHHS 710 apOiTpaxy [16].

Y  MuUHYJIOMY CTONITTI HaWiCTOTHINLy pOJb  IOPUAWYHOI  HiJICTaBU
TEPUTOPIAILHUX 3MiH 3irpaB MPHUHIIUI CaMOBH3HAYCHHS HapoiB. Peamizailis 1mboro
TIPUHIIUITY MIPU3BEIIA IO BEIUKHUX TEPUTOPIAbHIX 3MiH, YHACTIIOK SIKUX HA ITONITHIHIN
KapTi CBIiTY 3 sIBUJIKCS HOBI JiepkaBu B €Bpoi, A3ii, Adpuui, Jlatuacekiit Amepuri. M.
Yepkec 3ayBaxye, 0 «IIOCTYIIOBO HA 3MiHY IEPBUHHOMY OCBOEHHIO PHHIILIO ITOXiIHE
pUIOaHHs, KOJIM TEPUTOPIsl OJHIET nep)KaBM MEPEXOAUTH IHINNH Ha TOTOBIpHUX abo
[103aI0TOBIPHUX ITiICTaBaX .

B ymoBax ChOrOEHHS HeEpex JIIOACTBOM CTOITh YMMaJo LIe He BUPIMIEHUX
npo0JieM, TIOB’I3aHUX 13 TEPUTOPIAILHOMH CYIIEPEYKaMHU.

MexaHi3M BHpILIEHHS TEPUTOPIaJIbHOIO CHOPY — I1I€ CYKYIHICThb Jid HOro
YYacHHUKIB, IO BINNOBiZae NEBHIH IOPUAMYHIA Tpoueaypi 1 CHpsAMOBaHHH Ha
BPETYIIOBaHHS TEPUTODPIAILHUX pO30DKHOCTEH ((opMa BpEryjaioBaHHS CIOPY B
mpokoMy cerci) (3a Kononenxo B.) [9].

[Ipu mpoMy, cBoi OCOONHMBOCTI TPOIEAYPH Ma€ sSK OTOBIpHA, Taki CyIoBa
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(opma BupiIeHHS TepuTopiabHUX cropiB. CaMe BOHHU € HAHOLTBIT TPHHHATHAMHA JIJIS
BUDIIIEHHS CHIPHUX CHUTYyalil, Ha NPOTHBAry 3acTOCYBaHHIO 30pOMHMX cmiI Ta
BIHICBKOBOI TEXHIKH.

HeoOximHICTE BHPIIIyBaTH TEPUTOPiabHY CYNEPEUKy CTaBUTh NMUTAHHS IIPO
BUOIp OJHOTO 3 MUPHHUX 3acO0IB JyIss HOTO PO3B’SI3aHHS 1 A€ MOMIIMBICTH OXHIN 31
CTOpIH MPOMNOHYBATH 3BEpHEHHsI 70 apOiTpaxxy abo cyay. Bapro BimmiTuTH, 10 1€
HEMOJINBO B  pa3i OJHOCTOPOHHIX TEpUTOpiaibHUX mpeTeH3iid. HasBHicTh
TEPUTOPIAILHOTO CIIOPY O3HAa4Ya€ BHU3HAHHS ICHYBaHHA TEpUTOpii, FOPUAUYHA
MIPUHAJISKHICTh AKOI OCTaTOYHO HE BCTaHOBIICHA. [IOKM IFOTO HE 3pOOJICHO, CTOPOHU
MOBHHHI 30epiratu icHytoumii ctaH. OXHOCTOPOHHSI TEpUTOpiaJibHA IPETEH3IsT He
YTBOPIOE TEPUTOPIabHOI CyNepedkH. XapaKTepH3ylUHd OCHOBH MDKIEP)KaBHOTO
cnopy, Mixuapogamii Cyn OOH y pimenHi npo mormepeqHi 3amepedeHHs y crpasi
[TiBnenno-3aximHoi Adpuxku Big 21 rpymus 1962 p. BkaszaB, IO «HEAOCTATHHO
TBEPKECHHS MPO HAsBHICTH criopy. HeoOXigHO T0BECTH, 1110 TPETEH315IM OJIHET 13 CTOPIH
SIBHO MIPOTUCTOITH 1O3MLIs 1HIOI. [Ipy 0JJHOCTOPOHHIN TepHUTOpiaNbHiil MpeTeHsii He
3arepeyuyeThCsl FOPUIMYHA NPUHAIEKHICTh IEBHOT TEPUTOPIT KOHKPETHIH JepikaBH, aje
3asBIISETHCS, 10 BOHA BTPaTHWia CBOE NMpaBO Ha HE». bpurancekmii daxisenp P.
JIKeHHIHTC TMIJKPECIIoE BiIAMIHHICTD MK IUTAHHSIMH IIPO T€, XTO MAa€ MpPaBO Ha
TEPUTOPIiIO, 1 UM MOBUHHO OYTH 3MiHEHO II€ MPaBO 3 THUX UM IHIINX MPUYKH. Pi3HUIIO
MK TEpUTOPiaJIbHAMH CYyIepedyKaMi i OJHOCTOPOHHIMH TPETCH3ISIMH TPOBOAUTH i
aMepHUKaHChKHI ydeHuil A. BypxapT, Bij3Hayal0uu Mpu [[bOMY, 1[0 OCTaHHI HE MalOTh
IOPUINYHUX TiACTaB.

BuzHaHoO Ta Ha CbOTO/IHI HAMOUIBII e()EKTUBHOIO IHCTUTYIIEIO Y BUPILIEHH]
TeputopiasibHux cropiB € MixkHapomuuit Cyn OOH. 3okpema, OZHMM i3 MEpPIIMX
TEPUTOPIAUIFHUX CHOPIB, SKMH po3mrsigaB Mixnaponnuii Cyn, Oyna chpaBa mpo
CYBEpEHITET HajJ TII€eBHUMU NPUKOPIOHHMMHM JAUSIHKaMH MK bembriero  Ta
Hinepmangamu. Cynm B cBOeMy pillleHHI crnmpaBcsi Ha TolokeHHs KoHBeHmii mpo

kxopnoru (The Boundary Convention) Bin 08 ceprast 1843 p. bepyqu mo yBaru, mo mix
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CTOpOHaMH OyJO YKJaIeHO yroxy Mpo BU3HAUEHHS CTaTyCy CHIpHUX HinsHOK, Cyn
BimxuinuB npetensii Hinepnaunis, 6a3yrounch Ha 31iCHEHHI e()eKTUBHOTO KOHTPOIIO.
KopomisecrBo Hinepaanan BicTOIOBAIO MO3MIIIO, 3T1AHO 3 KO0 HA OCHOBI TPHUBAJIOTO
3MiHCHEHHS CYBEPEHITeTy HaJ CIIPHUMH AUITHKAMH BOHO HaOyJo MpaBa BCTAHOBUTH
NOCTIHHMI cyBepeHiTeT Haj HUMHU. CyJl BU3HAB, 110 BKJIIOUCHHS 3a3HAYECHHUX JIISTHOK
no tepuropii HimepnanaiB Majio NpOTHNpPaBHUN XapakTep, a KOHTPOJb, SIKUM
Hinepnanam 3nificHIOBaM IIOAO HIMX JUISHOK, HE € JOCTATHBHOIO MiJCTaBOIO JIIs

MIPUIUHEHHS 30008’ 13aHb, sKi BUILTUBatOTh 3 Konsenmii 1843 p. [28, c. 172].

5. I[IPABO MDKHAPO/ITHUX /O OBOPIB

JepxaBu 3 1aBHIX 4aciB BU3HAYAIH CBOI IpaBa Ta 000B’A3KH 3a JOIOMOTOIO
VKJIaJJaHHS JIOTOBOPIB. 3aBASKH 3aCTOCYBAaHHIO MIKHAPOIHUX YTOX SK OCHOBHOTO
peryasTopa MbKICPKaBHUX BIIHOCHH MPOTATOM 0araThbOX POKIB BIAIOCS BHPOOUTH
MEeBHI MDKHAPOJHI HOPMH, SIKi BCTAHOBIIOBAJIW TMOPSAJIOK YKIIAIEHHS, Mil, YAHHOCTI,
TIyMaueHHs Ta NpPUINMHEHHS [ii MibKHapogHux poroBopiB. Lli Hopmm y cBoiii
CYKYITHOCTI 1 CTajli OCHOBOIO JUUIS CTBOPEHHS LIOT Taiy3i MIKHApOIHOro IpaBa —
mpaBa MbKHapogHux yroi. CBoro 3HaueHHA [UIL  PO3BUTKY MDKHApOJHHX
MDKJEp)KaBHUX BiJTHOCUH MIKHAPOAHUH 10roBip HaOYB 3 19 CT., OCKINBKH B 11eH nepiof
ITOYNHAETHCS PO3BUTOK 0AaraTOCTOPOHHBOI TUILTOMATIT, 1[0 TPHUBOIUTE JO HEOOXiTHOCTI
BPETYIIOBaHHS BITHOCHH MiXK JepKaBaMU HE TUTHKH Ha JBOCTOPOHHBOMY piBHI. Came
e maTBep/pKkye (GpaHily3bKuil ropuct-mixaapoguuk I1. Perep, 3a3Hauarouw, 1o
«0araToCTOPOHHI JOTOBOPH Ta MDXXKHAPOIHI OpraHi3amii €.... OCHOBHUMH (paKTOpaMu B
€BOJIIOLIT JOTOBIPHMX BIHOCHH, a TakKOX pe3yJbTaTaMW 3POCTaHHs TJI00aNbHOT
comigapHocti». Ilepui cipodu koaudikaiii Mi>KHAPOAHOTO JOTOBIPHOro IMpaa Oyiu
3pobneHi BueHMMH. Taka koandikamis Ha3WBA€ThCS JOKTPHHAIBHOIO. HaiiGinbiie
Bim3Haunmcs B wiit cdepi M. Bronuwni, sxuit y 1868 p. Buman «CydacHe MiKHapoaHe
mpasol, J[. ®ing, sxuit y 1872 p. BunaB «I[IpoeKT 0OCHOB MiKHAPOJHOTO KOAEKCY». Ta

I1. diope, sxuit BumaB «KommdikoBaHe MDKHAPOIHE IPABO Ta HOTO OPHINYHE
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3abe3medeHHs» B 1889 p.

BrokpeMiIroroTh TpH OCHOBHI 1CTOPHUYHI €Tany PO3BUTKY ITPaBa MIXXHAPOIHUX
yrox (3a Mepexxo O.) [12].

1. Iepiox 3 1815 p. mo mepmoi cBiTOBOI BiffHKW. Bu3HauanmpHUMH eTamaMu
I[LOTO TIEPIOy OYIH:

1) nosiBa 6araToCTOPOHHIX MIKHApOJIHHMX JOTOBOPIB, SIKi OGOpPMIISIIHCS B
€IMHOMY JOKYMEHTI, ITOYMHAIOUH i3 3aKIIOYHOTO aKTa BiJICHCHKOTO KOHTpecy Bim 9
uyepBHs 1815 p.;

2) crBOpeHHS Ha 0a3i 0araTOCTOPOHHIX MDKHapOZHUX YroJA TIePIITNX
MDKYPSITOBHX OpTraHi3aliif (aIMiHICTpaTHBHUX COO3iB);

3) mommpeHHs AisSUTBHOCTI MKHAPOAHNX KOH(EPEHIIi Ta KOHTPECiB, Ha IKUX
MPUHMAIOThCS OaraTOCTOPOHHI JOTOBOPH;

4) bopMyBaHHS IHCTHUTYTY ACMO3UTAPII0 | BU3HAYCHHS HOrO MOBHOBAXCHB
II0JI0 AEPKAaB yJaCHUIb YTOMIH.

30kpema, B IIei Mepioj MPUIHMAIOTHCS TaKi MIXHAPOHI yroau. AaxeHCHKUI
nporokon 1818 p., sikuil peryiroBaB BuBiA Bilicbk 13 ®Ppanuii i OyB mignucanuii 5
nepxapamu — @pamiriero, Pociiicbkoro iMIiepieto, ABCTpiChKOIO iMmepieto, [Ipyciero Ta
Bennkoro bpuraniero i craB pe3ynpTaroM IisUIHOCTI BineHchkoro KoHrpecy 3
YCTaHOBJICHHS KOPJAOHIB y €BpoIli TICIIA HANOJICOHIBCBKUX BO€H. IIpoTokomn
03HaMEHYBaB COOOIO0 MOSIBY «CBSIIIEHHOTO COI03Y» — ITOCTIHHOTO COI03Y IJIaB JCpKaB-
MEepEeMOXKHHIIb Ta PErYJSIPHOrO CKIMKaHHsA KoH(epeHuid. Came B 1ed mnepioa
npuiiMaeTsesi KoHCTaHTHHOMONMBbChKA KOHBEHIIS Tpo pexuM Cyenpkoro kanany 1888
p., 3Ha4YCHHS $IKOI HEMOJIJIMBO TNEPEOLIHUTH JUIS MIKHAPOJHOTO CYIHOIUIABCTBA,
OCKIJIbKH caMe Liei KaHall € HallBayKJIMBIIIUM Yy CBITI IITYYHUM BOJHHMM ILUIIXOM, BiH
nepernHae CyenbKuii epemmniiox, TaraeTbes Big [lopr-Cainy (Ha CepenzemHoMy MOpi)
no Cyenpkoi 3arokn (Ha YepBoHOMY MOpi), BIZOKPEMIIIOIOYHM OCHOBHY YacTHHY
tepuropii €runty Big CuHaHCBKOro miBOCTpoBa. KOHBEHINS 3akpimuia MPHHIAI

CBOOOIIM CYAHOIUIABCTBA KAHAIOM JUIA BCIX KOMEPI[iHHUX 1 BIMCEKOBUX CYICH
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HEe3aJIe)KHO BiJ Tparnopa SK y MHPHHUHA, Tak i y BoeHHHH dac. OmHaue 3a00poHMIIA
MMPOBEACHHS BIMCHKOBUX il Ha Bi[CTaHi, OMMKYiH, HIX 3 MOPCHKI MWJII BiJl TTOPTIB.
Haii6inpmmm TOCSITHEHHSM AOTOBIPHOTO MPOIECY TOTO Yacy CTai MIKHAPOIHI yrOIH
y mapuHi TymaHiTapHoro mpaBa. 3okpema KoHdepeHmis nepxaB, CKIMKaHa
niBeiapcrkoro CorosHoro Pasoro, po3pobuina [eprry XKeneBcbky KoHBEHITIIO 1864 p.
Opo TMOJIMIICHHs JOJMi NOPaHEeHWX Ta XBOpUX Yy Jirounx apmisx. Kpim Toro,
npuiimatothes ['aa3pki kouBeHLil 1899-1907 pp. mpo npaBuia BeeHHS BifiHU.

2. Iepiox mix [Tepmroto i [[pyroto cBiToBMMU BiliHamu. BiH XxapakTepusyerncest:

1) mosiBoro Jlirm Hariit sk mepmioi Mi>kHapo HOT YHIBepCcaTbHOI OpraHi3ariii;

2) 3aBepIICHHSM TepIIoi cripodu koaudikamii mpaBa Mi>KHAPOIHUX JOTOBOPIB
Ha HaI[lOHATEHOMY Ta MIKHapOJZHOMY piBHSX, 30kpema B 1928 p. Ha VI MmixkHapoaHiit
KOH(epeHIlil aMepuKaHChKUX naepkaB y ['aBani Oymo mpuitHsato KoHBeHIo mpo
noroBopu. L{s KouBeHwis miaTBepauia TOAIIIHE y 3BHYa€eBiil Gopmi mpaBo aepikas
pOOHTH 3aCTepeKeHHsI 10 MibkHapoaHux yroa. Came B mei nmepion ['apBapachka mikosa
mpaBa 3poOmia mepury crnpoOy KoIuQikyBaTH NpaBO MIKHApOIAHUX JOTOBOPIB,
po3pobuBLIM mpoekT KoHBeHWIi Mpo mHpaBo MIKHApOIHHUX JIOTOBOPIB, OXHAK I
JOKYMEHT TaK 1 3aJIUIIUBCS IIPOEKTOM;

3) 3’sBIA€THCS IHCTUTYT peecTpanii Mi>KHAPOAHUX YTOLL;

4) cy0’ekTaMH JOTOBIPHHX BiZHOCHH CTAalOTh HE TINBKH JepXKaBW, a M
MDKHapOIHI OpraHi3arii.

Came y neit nepioJ] MiANUCYETHCS NEPIIU CTATYT Mi>KHApOAHOI opraHizaiii
yHiBepcanpHOi KommeTeHii — Jlirm Hamifi. Kpim Toro, Bapro 3ramatu Ilakt bpiana-
Kennora, sxuii 6yB mignucanuii y [Tapwki npencraBankamu CHIA, Benbrii, Bennkoi
Bbpuranii, ABctpanii, HoBoi 3enannii, [liBnenHoi Adpuku, Ipaaumii, [uaii, Himeuunnu,
Itanii, ITomemi, ®panmii, YexocnoBauunnau, SAnonii. CPCP mpuennaBcs no makty
mizHime. lle#t mokymeHt (cT.l) 3acymkyBaB BIHY SIK METOJX YperyJbOBYBaHHS
MDKHapogHUX KOoHGUKTIB. KpiM Toro, B mei ke mepiox migmucyerbest Joroip mpo

3amobiraHAs  KOH(IIKTaM MDK aMEpHKaHCBKHMH JepxkaBamMu 1923 p. Ta
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MixaMepukaHChKa KOHBEHINSI TIPO TpaBa Ta OOOB’SI3KM [IepXaB, sKa, 30KpeMa,
MIPOrOJIONIyBaJia, IO JKOAHA JAep)KaBa He Mae IpaBa BTPYYaTHCS y BHYTPILIHI 4n
30BHIMIHI CTIpaBH iHIIOI AepkaBu. [y YkpaiHu e mepion IiKaBUH THM, IO B M.
Montpro (IlIBeiinmapis) Oyma migmucana Kousenmiss 1936 p. mpo pexum
YopHOMOPCHKHX MPOTOK, KA MEeperisHyia moyiokeHHs Jlo3zanHchkol kKoHBeHIT 1923
p. Came Toni Oyna 3po0iieHa mie ofHa crpoba Koau(iKyBaTn HOPMH, SIKi CTOCYIOTHCS
npaBa MDKHApOAHUX JOroBopiB y pamkax Jlirm Hamiit. 1924 poxy Oyno crtBopeHO
Komirer ekcnepriB 3 mporpecuBHOi Konudikanii mixHapoxHoro mpasa. Komirer
MOCTaBHB TIepesl COO0I0 3aBIaHHs 30KpeMa KoIU]iKyBaTH MPaBO MiXXHAPOAHUX YrOJI.
IIpu mpomy KomiTteT omikyBaBcs JTHIe MATAHASIMHI KOAUQIKaIil mporexypy yKIaaeHHs
MDKHApOAHHUX JOTOBOpIB. bimbIme Toro, mi NHTaHHSA PO3TIAJANNCS AK YacTHHA
MPOIENypHUX IHTaHb POOOTH KOoH(epeHIiH. Y pe3ynpraTi cBoei podotn Komirter
JIHIIOB BUCHOBKY PO HEMOJKJIMBICTH TaKol Koandikarrii.

Tperiit mepioz (3 1945-mo Hamr wac). Bin xapakTepH3yeThCs:

1) 30inblIEHHSM poJli  MDKHApOAHWUX OpraHizaliii y MDKHapoOJHOMY
JIOTOBIPHOMY ITPOIIEC;

2) xkomumdikamielo HOPM MDKHapOAHOTO TipaBa 3a ydactio Kowicii
MDKHApPOJIHOTO 1TPaBa;

3) HosBOIO HOBUX (POPM MIKHAPOJHHX YTOT;

4) TOsBOIO MOTOBOPIB, SIKi PETYIIOIOTH BiHOCHHU 3a y4acTio (i3W4HHX i
IOPUINYHUX 0Ci0;

5) y IeskuxX OpraHizamisx IpUHHATTS PIlIeHb CTAIHA TOAIOHUME A0 IPHHHATTS
3aKOHIB Ha Hal[lOHAJILHOMY piBHI (T1apJaMeHTChKa MpoLeaypa), HAPHUKIAL, Y paMKax
MOT, IKAO Tomo.

Sk 3a3nauae KuiBens O., odiuiliHa koaudikaris Ta IporpecHBHUNA PO3BUTOK
IpaBa Mi>XKHapOIHHX JOTOBOPIB HOYNHAIOTHCSI JIMIIE 3 APYroi mojoBuHH 20 CT. B paMKax
OOH. o 1969 p. HOpMHU IOTOBIpPHOTO TpaBa MaJll 3BUYA€BO-TIPABOBUI xapakrep. Y

1968 poky Oy1o ckIMKaHO KOH(EPEHIIit0, OCHOBHOIO METOIO K01 Oyia Komugikaris Ta



261
Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

MIPOTPECUBHAN PO3BUTOK MIKHAPOIHOTO JIOTOBIpPHOTO TpaBa. PesympTaTom misimbHOCTI
CTaJl0 TPUHHATTS BimeHChKOI KOHBEHINI MpO MpaBO MiXHAPOAHUX yrox (mami —
Binencrka kouBeHIis 1969 p.), sika Becrynmia B Aito B 1980 p. YV 1986 p. Oymo npuitasaTo
BieHChKY KOHBeHIiI0 Tpo mpaBo MDKHAPOAHHWX Yrof MK JepKaBaMH Ta
MDKHApOJIHUMH OpraHi3allisiMi 4YM MDKMDKHApOJHMUMH opradizamismu 1986 p. Ta
BijeHChbKY KOHBEHI[IIO PO MPAaBOHACTYIHHUITBO 11100 MKHAPOIHHUX J0roBOpiB 1978
p., OTHAK OCTaHHS BCE TaKM OiJIbIIe MOB’s3aHa 3 IHCTUTYTOM IPAaBOHACTYITHUIITBA, HIXK
3 IPaBOM MDXXHapoIHUM yrox [8].

[oHATTS TpaBa MiXXKHAPOJHUX JOTOBOpPIB. JloroBopu OyiH BifoMi MpaKTHIlL
JepXKaBU 3aJI0BrO 10 HOSBH MDKHApOJHOTO IpaBa, OCKIIBKH Y B3a€EMOBITHOCHHAX
HE3aJeKHUX YTBOPEHb yroja € €IMHUM 3aCO00M MHPHOTO BPETYIIOBAHHA. 3 MOSBOIO
MDKHApPOJHOTO MIpaBa JOTOBOPH MiXK JlepKaBaMy HaOyBarOTh IPABOBOTO XapakTepy. Y
Mipy 3pOCTaHHs MOTPeOH B PEryJIIOBaHHI MDXHAPOJHUX BiJHOCHH 3pOCTAE BiIIOBIIHO 1
PoJIb HOroBopiB. JloroBOpH yKIagaloThes 3 METOI0 YiTKOTO BU3HAUCHHS B3a€EMHUX IIPaB
Ta 00O0B’s3KiB CTOpiH JoroBopy. JloroBipHa Qopma 3akpilIeHHS MDKHapOJHHUX
BIIHOCUH OOyMOBJIO€ CTaOUIBHICTH MDKHApOAHOTO IMPABONOPSAKY. 3HA4YEHHS
JOTOBOPIiB BU3HAYAETHCS THUM, IO HE ICHYE YKOAHOI Tally3i MiXXHAPOIAHOTO IOrOBOPY,
CTaHOBJIEHHS 1 PO3BHUTOK SIKOI HE IOB’S3aHi 3 JAOTOBOpamH. J[OrOBOpH SK CYTTEBUH
€JIIEMEHT 1 3aropyka CTaOiIBHOCTI MPAaBOMOPSIIKY, SIK BHYTPIIIHBOIEPKABHOTO, TaK i
MDXXHApOJHOTO, YTBOPIOIOTH IIPABOBY OCHOBY BiTHOCHH MiX Jep>KaBaMH.

[MpaBo MiXHapOIHHMX JOrOBOPIB — Ll Tajly3b MDKHApOJHOTO IpaBa, sKa
00’eTHy€ CYKYIHICTh IIPAaBOBUX HOPM, IIIO PETYIIOIOTH MOPSAOK YKIAACHHS, i, 3MiHH
1 IPUITUHEHHSI MI>KHAPOAHUX 10roBOpiB. Cy0’€KTaMu ITpaBa MiXKHAPOIHHUX JIOTOBOPIB €
TIIBKH KJIACHYHI Cy0’€KTH MIDKHApOJHOTO IpaBa: ICPKaBH, HAmil 1 HAPOIH, IO
OOpIOThCA 32 HAIIOHAIBHY HE3AJICKHICTh, MDKHApOIHI MDKYpSAZOBI oOpranizarmii,
JeprkaBonoiOHi yrBopenns [20].

TpuBanuii 4ac €OWHUM JDKEPEIIOM IIpaBa MDKHApOJHUX JOTOBOpIB Oyimu

mpaBoBi 3Buuai. [lepmmit konngikoBaHuii akT y cdepi mpaBa Mi>KHAPOIHHUX JTOTOBOPIB
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OyB mpuitHaTuii 1928 p. Ha KOH(QepeHI] aMepWKaHCBKHUX IepkaB — [aBaHCBHKa
KOHBEHIIIS IIPO JOTOBOPH, SIKA MaJla PETIOHAIbHUIN XapakTep, OCKUIBKH JisIa JIMIIe B
Jlatuncekiit  Amepumi. 3 mosBoro OOH 1 crBopenmsm B ii pamkax Kowicii
MDKHapOZHOTO TpaBa Koaw(ikamis mpaBa MIKHApOIHUX TOTOBOPIB CTalxa OJHHAM 3
TOJIOBHUX 3aBJiaHb, IMOCTaBICHUX Hepen komiciero. Tak, 1969 poky Oyno mpuitHATO
BizeHchKy KOHBEHIIIIO IIPO MPaBO MI>KHAPOAHUX JIOTOBOPIB, sIKA CTOCYETHCS IOTOBOPIB,
YKIJIQIEHUX MK aepkaBamu. Bona naOyna umnHOCTi B 1980 pori i 3Ha4HOIO Miporo
KoIU(iKyBaJia 110 Taly3b MIKHAPOAHOTO IIPaBa, JIETalbHO peryiaMeHTyBaJla BCi cTaail
YKJIaJeHHs AoroBopy (st Ykpaiau unaHa 3 13.06.1986p.).

OxpeMi IpUHIUIIOBI MTOJI0XKEHHS IIpaBa MIXXHAPOIHHUX JIOTOBOPIB BioOpakeHi
B Craryti OOH, 3akmrounomy akti Hapaau 3 6e3neku i ciiBpoGiTHHIITBA B €Bpori 1975
p., Aexmapanii OOH mpo npuaImnm mikaapomHoro npasa 1970 poky. Y cBoro uepry,
BizeHcbka KOHBEHIIIS ITPO IPaBO MKHAPOHUX JIOTOBOPIB, YKIAJICHUX MIX JIepyKaBaMu
1 MIDKHapOJJTHUMH OpraHi3allisiMu abo Mi>k Mi>KHapOTHUMU opraHizaitisMu 1986 p. Takox
pesynbrar koaugikamii 1 NPOrpecMBHOTO PO3BUTKY MIDKHApOJHOTO IpaBa. BoHa
MICTUTb TOJIOKEHHSI, 1110 BPaXOBYIOTh crienn(iky JOTOBOPIB 3 y4acTiO MIKHApOJHUX
opraHizaniii. BaximBe wMiclie B 3IiHCHEHHI JOTOBIpHOI IPaBO3MATHOCTI IepiKaB
3aliMalOTh HOPMH IX BHYTPIIIHBOTO IpaBa. SIK NMpaBHIIO, Taki HOPMH MICTATHCS B
KOHCTUTYIIISIX, a TAaKOX JesKi Aep)KaBU MPHHHSIN CIIC[ialbHi HOPMATHUBHI aKTH, IO
CTOCYIOTHCSl BIIIIOBITHOI KOMIIETEHIN{ Iep)KaBHUX OPTaHIB CTOCOBHO YKJIaJCHHS,
BUKOHAHHS 1 IPUIMHEHHS i1 MDKHAPOJHUX JOTOBOPIB Ta iHIIMX nHuTanb. Hacamnepen,
TYT AOIUIBHO Big3HaunTH 3aKoH YKpainu «[Ipo mixkHapoaHi goroBopu Ykpaiam» 2004
POKY, SKHH I'PYHTYETBCS Ha 3arallbHOBU3HAHNUX HOPMaX IpaBa M>XHAPOJHUX JIOTOBOPIB
1 BCTAQHOBIIIOE MOPSJIOK YKIJIAJICHHS, BHUKOHAHHS Ta MPHUIIUHEHHs il MIKHApOIHUX
JIOTOBOPIB YKpaiHU 3 METOK HAICKHOTO 3a0C3ICUCHHS HAIlOHAIBHUX IHTEPECIB,
3/iHiCHEHHS LiJIe, 3aBIaHb 1 IPUHIIHITIB 30BHIIIHBOI ONITHKY Y KpaiHu, sIKi 3aKpiruIieHi
y Koncturymii Ta 3akoHOIaBCTBI YKpaiHu.

OCHOBHUM IIPUHIXIIOM NIPaBa MIXXHAPOAHUX JIOTOBOPIB € pacta sund servanda
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— JIOTOBOPY ITOBHHHI BUKOHYBAaTuCs. B cygacHOMy Mi>KHapOAHOMY MpaBi e MPUHINAT
3akpimnenuii B Cratyri OOH. Ilynkr 2 c1. 2 Cratyry OOH nexnapye IpHHIUI TaKUM
yrHOM: «Bci wienn OOH no6pocoBiCHO BUKOHYIOTH B3STi Ha cebe 3a uM Ctaryrom
3000B’s13aHHs, 00 3a0e3meunTH iM BCIM B CYKYIIHOCTI IpaBa 1 IepeBaru, sKi
BUIUIMBAIOTH 3 HAJIGKHOCTI 110 ckiaay wieHiB Opranizanii». KoxxHuit firounii 1orosip
000B’SI3KOBUH JIJIsl OrO0 yYacHUKIB i MOBUHEH HUMH J0OPOCOBICHO BHKOHYBATHCS.
Y4YacHUKH JIOTOBOPY HE MOXYTh IHOCHJIATHCS Ha ITOJIOXKEHHS CBOTO BHYTPIIIHHOTO
(HarioHaJIbHOTO) TpaBa 3 METOI BHIPABAaHHS HEBUKOHAHHS HUMH JIOTOBOPY
(BimeHchKi KOHBEHIIIT PO MpaBo MiKHAPOAHUX MoroBopiB 1969 i 1986 pp.). Chepa mii
BKa3aHOTO IPUHIUITY HE 0OMEXY€EThCS JIUIIE MXKHApOJHUMHE ToroBopamu (Jlexnaparis
PO IMPUHIIMIT MiXKHapogHOTO Tpasa 1970 p.).

Buninarore Taki TPUHOWNOBI  TMOJOXKEHHS BUKOHAHHS MDKHApPOTHHUX
3000B’s13aHb:

1. Koxna pgepkaBa 3000B’s3aHa JOOPOCOBICHO BHKOHYBAaTH  CBOL
30008’ A3aHHS:

a) 3a Craryrom OOH;

0) 3 3araTbHOBU3HAHUX IPUHIIMITIB i HOPM MIXKHAPOIHOTO TIPABa;

B) 3a MDKHapoOJHMMH JIOrOBOpaMM, sKi JiHCHI  BIANOBIZHO 10
3araJlbHOBH3HAHUX NPUHIIMITIB i HOPM MIXKHAPOJHOTO TIPaBa.

2. Ha Bumamok cymepedHocTeld MiK 3000B’SI3aHHSMH 32 MDKHAPOIHUMHU
JoroBopami i 30008’ s3anHsaMHE K wieHiB OOH 3a fioro CtatyToMm, iepeBara HaaaeThCst
CTaTyTHUM 3000B’I3aHHSIM.

3. KoxxHa nep»kaBa, 371HCHIOIOYH CBOT CyBEpEHHI ITpaBa, B TOMY YHCII 1 Taki,
SIK BCTAHOBJICHHSI BIIACHUX 3aKOHIB 1 aIMIHICTPAaTUBHUX NPaBHJI, TOBUHHA 32a0€31eYHTH,
mo0 Taki 3aKOHM 1 aJAMIHICTPAaTHBHI NpaBmia, PIBHO SK 1 MpakTHKa 1 IOJITHKA iX
3aCTOCYBaHHS BiINOBiAAIH 11 3000B’13aHHSIM 110 MDXKHAPOIHOMY TIPaBY.

B cydacHoMy MiKHapogHOMY TIpaBi BHpPOOJCHI JOCHTH e(EKTHBHI

IHCTUTYHIWHI MEXaHi3MH JOTPUMAaHHSA TPUHINITY JOOPOCOBICHOTO BHKOHAHHSA
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MDKHApOJHHUX 3000B’s3aHb, 30KpeMa: B3a€MHI KOHCYNBTAIlil, MEpEeroBOpH, CYIH,
TPETEHCHKi CyH TOIIO.

Mixcuapooni 0ozoéopu Ykpainu yknaoaromocsa:

*[IpesunenTom Ykpaiau abo 3a HOTO JOPYIEHHSM - BiJl iMeHi YKpaiHu,

*Kabinerom MinicTpiB Ykpainu abo 3a Horo JOpy4eHHsM - Bi iMeHi Ypsny
Ykpainuy;

*MiHICTEpCTBaMM Ta IHIIMMH LEHTPAJIHHUMH OpraHaMH BHKOHABYOI BIIaJH,
Jep)KaBHUMH OpraHaMH - BiJl IMEHI MIHICTEPCTB, IHINMX [EHTPAIGHUX OpraHiB
BHUKOHABYOI BT, ICP)KaBHUX OPTaHiB.

Bio imeni Ykpainu yknaoawomoca mixcHapooni 00zoeopu YKpainu:

a) TOJITHYHI, MHpHI, TEPUTOpPiaJbHI 1 TaKi, IO CTOCYIOTHCS IEepKaBHHUX
KOPJOHIB, PO3MEXYBaHHSI BHUKIIOYHOI  (MOPCBHKOi) €KOHOMI4HOI 30HH i
KOHTHHEHTAJIBHOTO menbdy YKpainu;

0) 10 CTOCYIOThCS TIpaB, CBOOO Ta 00OB'SI3KIB JIFOAMHHU 1 TPOMAJISTHUHA;

B) PO y4yacTh YKpaiHM B MDKAEPKAaBHUX CO03aX Ta IHIIMX MIXIEpKaBHHX
00'emHaHHSIX (OpraHi3aiisx ), CHCTeMaxX KOJCKTHBHOI Oe3IeKu;

I) Mpo BIHCHKOBY JONOMOTY Ta HampaBleHHS MiApo3finiB 30poitHnx Cun
YKpaiHu [0 IHIIKMX JIep>KaB 4y JOMYyCKY MiAPO3IUIIB 30pOHHHX CHII IHO3EMHUX JEprKaB
Ha TepUTOpif0 YKpaiHM, yMOBH IX THMYAacOBOTO IepeOyBaHHS, BKIIOYAIOYH TCPMIiHH
BUBEACHHS, (PiHAHCOBO-EKOHOMIYHI, €KOJIOTIUHI Ta 1HIII HACTIAKH i KOMIICHCAIIIT,

I') IPO BUKOPHCTAHHS TEPUTOPIi Ta MIPUPOAHUX pecypciB YKpaiHu;

) SIKAM 32 3TOJI0I0 CTOPiH HAaJaeThCs MXKACPIKaBHUH XapakTep.

Bin imeni Ypsiny YkpaiHu yKIagaroThCsl MDKHApOJHI JOroBopu YKpaiHu 3
€KOHOMIYHHUX, TOPTrOBEIbHUX, HAYKOBO-TEXHIYHHMX, TYMaHITAPHUX Ta IHIIUX MUTaHb,
BigHeceHuUX 10 BinanHsa Kabinery MinicTpiB Ykpainu.

M1iXBiZOMYMMH € MI>KHApPO/IHI IOTOBOPH Y KpaiHM 3 MUTaHb, 110 HaJeXaTh 0
MMOBHOBA)XEHb MIHICTEPCTB, IHINIMX IIEHTPaJbHUX OpraHiB BHKOHABUOI BIAAU Ta

ACPIKAaBHUX KOJIeTiaIbHUX OpFaHiB.
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Patudikarmii mimararoTs Mi>kKHaApOIHI JOTOBOPH YKpaiHU:

a) momitHuHi (TMpo JApykOy, B3aEMHY IOIMOMOTY 1 CIHiBpOOITHHIITBO,
HEUTpamiTeT), TEpUTOpiabHI 1 Taki, IIO CTOCYIOTBCS JEepKaBHHUX KOPIOHIB,
PO3MeXyBaHHS BUKITIOYHOI (MOPCHKO1) EKOHOMIYHOI 30HHU | KOHTHHEHTAIBHOTO IeNb(y
Ykpainu, MUpHI;

0) 1110 CTOCYIOThCS IIPaB, CBOOO/] Ta 00OB'S3KIB JIFOMHU 1 TPOMAISTHUHA,

B)  3araJbHOGKOHOMiYHI  (IIpPO  EKOHOMIYHE Ta  HayKOBO-TEXHIYHE
CIIBPOOITHHUIITBO), 3 3arajibHUX (PIHAHCOBHMX INUTaHb, 3 NMUTAaHb HaJaHHS YKpaiHOIO
ITO3UK 1 eKOHOMIYHOT TOTIOMOTH iIHO3EMHHUM JIepKaBaM Ta MiXXHAPOTHIM OpTaHi3allisM,
a TaKOX TIPO OfiepKaHHA YKpaiHOFO Bijl IHO3EMHUX JIepKaB 1 MDKHApOIHUX (piHAHCOBHUX
oprasizarliif mo3uk, He nependadeHnx JlepkaBHIM Or0KEeTOM Y KpaiHu;

T) PO y4acTh YKpaiHU Y MDKIEPKABHHUX COK03aX Ta IHIIUX MDXKIEP>KaBHIX
00'emHaHHSX (OpraHi3aiisx), CHCTEMax KOJCKTHBHOI O€3IeKH;

I) mpo BIiHCHKOBY IOMOMOTY Ta HampaBieHHS Miapo3aimiB 30poitHux Cui
VYkpaiHu 0 1HIHMX Jiep)KaB UM JOMYCKY MiAPO3IiIiB 30pPOHHNX CHII IHO3EMHUX JEpiKaB
Ha TEPUTOPi0 YKpalHW, YMOBH THMYAacOBOrO MepeOyBaHHS B YKpaiHi 1HO3EMHHX
BiliCEKOBUX ()OPMYBaHb;

1) IO CTOCYIOTHCSI MUTaHb Nepesadi iICTOPUYHUX Ta KYJbTYPHHUX I[IHHOCTEH
YkpalHCEKOTO Hapoxy, a TAKOXK 00'€KTiB IIpaBa JIepKaBHOI BIACHOCTI YKpaiHu;

€) BUKOHAHHS SKAX 3yMOBIIIOE 3MiHY 3aKOHIB YKpaiHU a00 IpUHHATTS HOBHUX
3aKOHIB YKpaiHu;

€) 1HIII MIDKHAPO/IHI TOTOBOPH, paTH(]iKamis SKUX nepeadadeHa MiKHAPOJHIM

JIOTOBOPOM ab0 3aKOHOM YKpaiHH.

6. MDKHAPOJHE EKOHOMIYHE ITPABO
MixHapogHe E€KOHOMIYHEe MpaBO — L€ rajy3b MDKHApOJHOTO IyOJIIYHOTO
mmpaBa, fKa € CYKYIHICTIO NPHHIOUIIB i HOPM, IO PETYIIOIOTh BITHOCHHHA MiX

Jep)kaBaMHd Ta IHIIMMH CyO0’€KTaMM MDKHApOJHOTO TpaBa 1 € iX Y3rOmKEeHUM
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BOJICBUSBOM. HOpMH MIXXHAPOIHOTO €KOHOMIYHOTO TpaBa CIPSIMOBaHI Ha CIPUSHHS
Oe3neperikoqHOMY 3HIHCHEHHIO JepKaBaMH I1X CyBEpeHHHX IHpaB y rauysi
MDKHApOAHUX EKOHOMIYHMX BiJIHOCHH, PIBHONPABHOMY CIIBpOOITHHIITBY AEpiKaB
HE3aJIeXKHO BiJ] COIIaIbHO-EKOHOMIYHUX CHCTEM 1 IIONITHYHUX PEXKUMIB, EKOHOMITHOMY
Nporpecy IUTaHETH B LIJIOMY Ta KpaiH, 0 pO3BUBAIOTHCS, 30KpeMa.

[IpeaMeToM MiXXHAPOAHOTO €KOHOMIYHOI'O MpaBa € MDKHAPOJHI €KOHOMIuHI
BiTHOCUHH: SIK JIBO-, TaK 1 0araTOCTOPOHHI. Y MEX MIXKHAPOIHOTO CKOHOMIYHOTO TTpaBa
MDKHApPOJHUMH BBXKAIOTHCS BIHOCHHU MIDK JE€p)KaBaMH Ta IHIIUMH Cy0’ €KTaMH
MDKHApOJHOTO MyONigyHOTO TmpaBa. EKOHOMIUHI BiTHOCHHH € KOMEPUIHHUMH B
MPOKOMY po3yMiHHI. OTXKe, yci BITHOCHHH chepr MDKHAPOJHOTO MyOJIiYHOTO 1paBa,
e TPUCYTHIM KOMEpLiHHUN eIeMeHT, HalexaTb A0 cdepH Aii MiDKHApOTHOTO
€KOHOMIYHOTO TIpaBa. TakuMu eJeMeHTaMHt € KYIiBJISA-TIPOJaK, OpPEHIa, MiAPsI, MiHa,
HaiiM, M03MKa, JI3UHT, (paHdYM3a Ta IepeBe3eHHs. Hanpukiian, HOpMU TPAHCIIOPTHUX
KOHBEHIIIH I0J0 MIKHAPOJHUX TMEPEeBE3eHb MACHKHUPIB 1 BAaHTAXKIB HaJEkKaThb 0
MDKHApOJHOTO €KOHOMIYHOTO IIpaBa, SKIIO BOHH CTOCYIOTBCSI TOPrOBEIBHO-
E€KOHOMIYHHUX BiTHOCHH MiX Cy0’€KTaMU MIXKHAPOIHOTO TIpaBa.

Bupi3HAIOTHCS JeKiTbKa KOHIICTIIiH Mi>XKHAPOTHOTO €KOHOMIYHOTO TIpaBa .

3rigHO 3 MEPHIOK KOHICIEI MDKHAPOIHE €KOHOMIYHE IMPaBO € Tally33io
MDKHapPOZAHOTO TyOJIIYHOTO MpaBa, a eKOHOMIYHI BiTHOCHHHU Cy0’€KTIB MIXKHapOIHOTO
npaBa — ii mpeameroM. Lliei kormemnii norpumytotscs [. [lIBapuenteprep, . bpoymmi
(Benuka bpuranist), [1. Bepiopen Ban Temaar (Hinepnanan), B. JIesi (CILIA), I1. Beiisib
(®panuisn), I1. ITixone (Itamnis) Ta iH.

3a I'. [lIBapuenOeprepoM, Mi>kKHapOIHE CKOHOMIYHE MPABO OXOIUTIOE JIUIIE Ti
€KOHOMIYHI acIeKTH, sIKi € 00’€KTOM BIUIMBY MIDKHApOAHOIO MyOiiuHOro mpasa. Bin
BUKJIIOYA€E BHYTPILIHE PETYIIOBAHHA 3 OTJISIYy Ha Te, [I0 BOHO HE CTBOPIOE €JIMHI JIIS
BCiX AeprxaB HopMH 1 npuHimny. Hinepinanacekuii npasauk [1. Temaar BBaxkas, 1o 110
MIDKHapOJHOIO €KOHOMIYHOI'O IpaBa He MOXKHa 3apaxOBYBaTH HOPMH HalliOHAJIBHOTO

30BHIIIHEOEKOHOMIYHOTO 3dKOHOJaBCTBA Ta HOpMHU Mi)KHapOZ[HOFO HOPUBATHOTO IIpaBa.
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3rigHo 3 APYTrO0 KOHIETIIIEI0 MiPKHAPOTHE €KOHOMITHE MTPABO PO3TILIIAETHCS
SIK Tally3b HE JIMIIE ITyOJIIYHOT0, a i MDKHAPOAHOTO MPHBATHOTO IIpaBa, SIK Taly3b HE
JUme MDKHApOZHOTO ITyOJIIYHOTO MpaBa, a ¥ YacTWHA HAI[lOHAIBHOTO IIpaBa.
[IpuxmIbHUKK 1Mi€] KOHIEMIii BBaKAIOTh, IO MDKHApPOAHE EKOHOMIYHE IIPaBO
HOIIMPIOETHCS HA CYO €KTIB HE JIMIIE MyOJIiYHOro Npasa, a i MPUBATHOTO, sIKi OepyTh
y4acTh y BiJIHOCUHAX KOMEPLIIHOT0 XapaKkTepy, 1110 BUXOSTh 32 MEXi O/IHIET AepiKaBH.
BimomuMu mpuXwIbHUKAMH 1Mi€i KoHIeNIii €, Hanpukiad, A. Jleseadensn (CLIA), T.
Ennep, B. ®ikenrinep, I1. @imep (Himeuuuna), B. ®pinman, E. [Titepcman (Benuka
Bpuranisn), [1. Petitep (Ppantis) Ta iH.

Llle ogHa KOHLENLIs OB s3aHa 3 IMCHEM YKPaiHCHKOIO IOpHCTa akajeMika B.
Kopeupkoro. BoHa € moegHaHHSM pO3MIITHYTHX nBOX KoHmenmiid. B. Koperpknit
MDKHApoOIHE  TOCIIONApChKE  NPaBO  BBAXKAB  KOMIUIGKCHOIO — MDKIally3eBOIO
JUCHHIUTIHOIO, IO TOKJIMKAaHA PEryliOBaTH MIDKHAPOIHI MyOIiYyHO- Ta IUBLIBHO-
npaBoBi BigHocuHU. [{fo KoHIEnio 0yio po3podieHo y 20-X pokax.

Y MDKHapoAHOMY €KOHOMIYHOMY TIIpaBi BHOKPEMIIIOIOTBCS —HiAramysi:
TOProBeNbHE, BAIIOTHE, M>KHAPOIHE, TPAHCIIOPTHE Ta iH. SIK 1 B KOXHIH ranys3i npasa,
y cHCTeMi MDKHAPOIHOrO EKOHOMIYHOIO IpaBa MEPBHHHUM CIEMEHTOM € HOpMa;
CIIOpiHEH1 HOPMU T'PYNYIOTHCS B IHCTUTYTH [6].

[lonarTs Ta cucTeMa TPHHOUIIB MDKHAPOJHOTO EKOHOMIYHOTO IIpaBa.
[puanun (Bix nar. Principium — modyaTtok, OCHOBa) — IIe OCHOBHE, BH3HAYaIbHE
MIOJIOXKEHHSI IEBHOT TeOPii, BUCHHSI, a TAKOXK KEpiBHA i]1es], OCHOBHE IPABUJIO AisUTBHOCTI.
CrnoBo «cucteMay (Bif rpemsK. syystema — I1iie, mo CKIaJeHe 3 OKPEMHX YaCTHH) Ma€
OararorpanHe 3HaueHHsA. Lle mepeayciM MHOXHHA 3aKOHOMIPHO TOB’S3aHUX OJWH 3
OJTHUM €JICMEHTIB (MPEeIMETIB, SBHIIL, MTOTJISIIB, IPUHIIMIIIB, 3HaHb TOIIO). 1le Takox
TIOPSIJIOK, 3yMOBJICHUH TUIAHOMIPHUM IPaBUIBHUM PO3TALIYBaHHSIM YaCTHH y TIECBHOMY
3B’S3KY 1 YiTKil TIOCIiTOBHOCTI Hii.

[MpuHIIMIE MIXXKHAPOJHOTO €KOHOMIYHOTO TMpaBa MOXKHA IOAUINTH Ha IBi

BEJIHKI TPYIIH:
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*OCHOBHI (3araJibHi);

* crierajibHi.

Jlo OCHOBHMX NPWHIMIIIB MIKHApOJHOTO EKOHOMIYHOTO IIpaBa HaJIeXKAaTh
OCHOBHI IIPUHIUITN Mi>)KHAPOTHOTO ITy0IiuHOTO paBa. OCTaHHE, SIK BiJOMO, € IIHAPIITIM
MOHATTSM, HDK TEpIle: MDKHAPOJHE CKOHOMIUHE MPaBO € Taly33l0 MiKHAPOIHOIO
myOJIYHOTrO ITpaBa, a He OKPEMOIO T1JIKOIO MpaBa.

Jlo 3aranpHUX NPHHLUIIB MDKHApOJHOTO EKOHOMIYHOTO TIpaBa MOXKHA
BiJTHECTH HACTYITHI:

1) MupHe criBiCHYBaHHS;

2) cyBepeHHA PiBHOCTI JIepKaB;

3) ciBpOOITHHUIITBO JEpPiKaB;

4) HEeBTpy4YaHHS,

5) cymITiHHE BUKOHAHHS MI>KHAPOJAHHUX 3000B’s13aHb;

6) B3a€MHA BUTOJIH.

CreunianbHi MPUHIMIHN MDKHAPOIHOTO EKOHOMIYHOT'O IpaBa:

1) po3BUTKY EKOHOMIYHUX 1 HAYKOBO-TEXHIYHHUX BIJIHOCHH MIX JIep)KaBaMu;

2) IOpPUIUYHOI PIBHOCTI Ta HEMPHUITYCTUMOCTI CKOHOMIYHOI IMCKpUMIHALIT
JIepIKaB;

3) ceoboau BuOOpPY opmu opraHizarlii 30BHIITHPOSKOHOMIYHUX 3B’ SI3KiB;

4) HEBiI'eMHOTO CYBEpEHITETy Iep)KaB HaJ BIACHAMH TPHPOTHUMH Ta
IHIIUMH pecypcaMu, a TAKO)K €KOHOMIYHOIO JIISUTBHICTIO;

5) Hanii HaOLTBIIIOTO CIPUSHHS;

6) HaI[lOHAJILHOTO PEXUMY.

Ha npuHnmnax Mi>kHapoIHOr0 €KOHOMIYHOTO TIpaBa CTBOPIOIOTHCS IIPHHIUITN
30BHIIIHHOCKOHOMIYHOT JsUIBHOCTI JiepKaB CBIiTY. 3rifHO crarTi 2 3akoHy YKpaiHH
«[Ipo 30BHINTHBOEKOHOMIYHY [iSUTBHICTH) 3OIMCHEHHS 30BHIINIHLOEKOHOMIYHOT
IUSUTBHOCTI 3IIHCHIOETHCA HAa OCHOBI HACTYITHUX MPUHITHIIIB:

1) cyBepenitery Hapony VYKpaiHU y 3ZIiiiCHEHHI 30BHIIIHEOEKOHOMIYHOT
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JiSUTBHOCTI, IO TIOJIATAE y:

- BUKJIIOYHOMY IIpaBi Hapoay YKpaiHu cCaMOCTIHHO Ta He3aJIeXKHO 3A1HCHIOBATH
30BHINIHBOCKOHOMIYHY AiISTBHICTD Ha TEPUTOPii YKpaiHH, KePYyIOUHCh 3aKOHAMH, IO
IiI0Th Ha TEPUTOPii YKpaiHu;

- 000B"s13Ky YKpaiHH HCYXWUJIBHO BHKOHYBATH BCi JOTOBOPH 1 3000B's3aHHS
VYkpainu B raixy3i MDKHAPOJIHHUX EKOHOMIUHUX BIIHOCHH;

2) cBOOO/IM 30BHINTHBOCKOHOMIYHOTO MiAMPUEMHHIITBA, 1110 NOJIATAE Y:

- IpaBi Cy0'eKTiB 30BHIIHHOEKOHOMIYHOI AisTIBHOCTI JOOPOBLILHO BCTYNATH Y
30BHIIIHEOCKOHOMIYHI 3B'I3KH;

- TpaBi cy0'eKTiB 30BHINTHHOCKOHOMIYHOI JISUTBHOCTI 3iHCHIOBATH 11 B OyIIb-
AKUX OopMax, SKi IpIMO He 3a00pOHEHI YNHHIMH 3aKOHAMHU Y KpaiHu;

- 000B'SI3Ky IOJEPKYBATH MIPH 3IiHCHEHH] 30BHIITHHOSKOHOMIYHOI AisITBHOCTL
MOPSIAKY, BCTAHOBJIEHOTO 3aKOHAMH Y KpaiHu;

- BUKIIIOYHOMY TIPaBi BIIACHOCTI Cy0'€KTiB 30BHIIIHLOEKOHOMIYHOI MTisTTBHOCTI
Ha BCi 0JIepKaHi HUMU Pe3yJIbTaTH 30BHINTHBOCKOHOMIYHOI AisUTBHOCTI;

3) FOpUIUYHOT PIBHOCTI 1 HEAUCKPUMIHALIT, 110 NOJIATAE Y:

- pPIBHOCTI TIepe]] 3aKOHOM BCiX Cy0'€KTiB 30BHIITHBOCKOHOMIYHOI JisSUTEHOCTI,
HE3aJIeKHO BiX (opM BiIacHOCTI, B TOMY 4YHCII JEp)KaBH, IpH 3AIHCHEHHI
30BHIIITHEO0EKOHOMIYHOI JisIbHOCTI;

- 3a00poHI OyIb-KHX, KpiM MependadeHnX OUM 3aKOHOM, Iiii JepiKaBH,
pe3yJibTaToM  SIKHX €  OOMEXKeHHs MpaB 1  JHUCKpUMiHallis  CyO'eKkTiB
30BHINIHBOCKOHOMIYHOI [TiISUTPHOCTi, & TaKOX 1HO3EMHHX CYO'€KTIB ToCIomapchKoi
JIsUTBHOCTI 32 hopMaMu BIACHOCTI, MIiCIIEM PO3TallyBaHHs Ta IHIIMMH O3HaKaMHU;

- HEIIPUIIYCTUMOCTI 0OMEXYBaJIBbHOT isSUTBHOCTI 3 00Ky Oy/1b-SIKHX ii Cy0'e€KTiB,
KpIM BUIAJIKiB, IEPEI0AYCHUX [IUM 3aKOHOM;

4) BepXOBEHCTBa 3aKOHY, 110 MOJISITAE Y:

- peryJIroBaHHI 30BHIITHOEKOHOMIYHOI isTTPHOCTI TUTBKU 3aKOHAMH Y KpaiHH,

- 3a00pOHI 3aCTOCYBaHHS MiA3aKOHHUX aKTiB Ta aKTiB YIIPaBIiHHSA MiCIIEBHX
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OpraHiB, Mo y OyIb-SKHid CIIOCIO CTBOPIOIOTH IS CYO'€KTiB 30BHIITHHOSKOHOMIYHOT
JISUTBHOCTI YMOBH MEHII CIIPUSTIINBI, HIX Ti, Ki BCTAHOBJICH] 3aKOHAMH YKpaiHH;

5) 3axucry iHTepeciB Cy0'eKTiB 30BHIIIHBOCKOHOMIYHOI IiSTBHOCTI, SKWH
[I0JIATA€ Y TOMY, 10 YKpaiHa sIK JAeprKaBa:

- 3a0e3ne4ye piBHUH 3aXUCT IHTEpPECiB BCiX Cy0'€KTiB 30BHINIHBOCKOHOMIYHOT
JUSUTBHOCTI Ta 1HO3eMHHX CY0'€KTIB rOCIONAPCHKOI AiSTIbHOCTI Ha i1 TepUTOPIi 3rifHO 3
3aKOHaMH YKpaiHu;

- 3[IMCHIOE PIBHUM 3aXHCT BCIX CY0'€KTIB 30BHINIHHOCKOHOMIYHOI AisTHHOCTI
VYkpaiHu 3a MexaMd YKpailHH 3TiTHO 3 HOpMaMH MIXKHAPOJIHOTO MpaBa;

- 31IHCHIOE 3aXUCT JIep)KaBHUX 1HTepeciB YKpaiHM K Ha i TepuTopii, Tak i 3a
il Me»aMu JIUIIe BiIOBITHO 10 3aKOHIB Y KpaiHH, YMOB IiAIMHCAHNX HEI0 MDKHAPOIHUX
JIOTOBOPIB Ta HOPM MIKHApOIHOTO TIPaBa;

6) eKBIBAICHTHOCTI OOMIiHY, HENPHUITYCTUMOCTI JEMITIHTY NpH BBE3CHHI Ta
BHUBE3EHHI TOBapiB.

Ha wmixHapoiHe €KOHOMIYHE IpaBO SK Ha rajly3b MDKHapOIHOIO IpaBa
MOIIMPIOIOTHCS. OCHOBHI MPUHIMIIM MXKHAPOHOTO NpaBa. BoHM BU3HAYAIOTH 3arajibHi
3acaJii B3aEMHH JIEpXKaB 1 KOHKPETH3YIOThCS BIIIIOBITHO O CSKOHOMIYHOI chepu
MDKHApPOJHHUX BiJJHOCHH.

Takumu IpUHITUTIAMHA, BU3HAHUME OUTBIITICTIO epiKaB, €:

v\ NpHUHLMUII HEBiI'€MHOIO CYBEPEHITETY AepKaB Haja iX OararcTBamMu i
NPUPOTHUMH peCypcami;

V' npuHuMn cBoGoau BUOOpY (HopMH opraHizamii 30BHIIIHEOEKOHOMIYHHX
3B'I3KIB;

v\ IPHUHIMI EKOHOMIYHOT HEAUCKPUMIHALLT;

v\ [OpUHOMI PIBHOCTI 1 B3a€MHOi BUIOAM J€EPKAB B MDKHAPOJHUX
€KOHOMIYHHUX BiJTHOCHHAX;

v\ IPHMHLMII PO3BUTKY B3aEMOBHUTIIHOIO CIiBPOOITHUITBA B rajly3i TOPIiBIi,

E€KOHOMIKH, HayKH 1 TEXHIKH.
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OxkpeMy TpyIly CTaHOBJATH TaK 3BaHIi JOTOBIpHI NMPHHIWIM, SKi HAOyBalOTh
IIEBICTE B 3BSI3KY 3 BKJIIOYEHHSAM iX B KOXXKHOMY OKPEMOMY BHITAAKy B BiIIOBiIHI
MIXXHAPOJHI JOTOBOPH:

1) mpuHIUN HaWOIMBIIOTO CHpPUSHHS, IO O3HAYa€, IO OJHA JOTOBipHA
JiepkaBa HaJae IHINIA Jiep)KaBi-ydacHHUI JOTOBOPY, HOTO FOPUAMYHUM i (i3MYHUM
ocobaM HACTUIBKHU X CIPUATIMBHNA peXuM (IpaBa, NpHUBiiel, epeBart, MIbI1), SK 1
Till, IKUI BOoHA Hazjae abo HajgacTh B MalOyTHROMY Oynb-sIKii TpeTii nepxkasi , Horo
IOPUIMYHUM 1 (Qi3MYHMM 0co0aM; Iied NPUHLIMI TICHO IOB'SI3aHU 3 NPHHIUIIOM
HEAWCKPUMIHAIII B MDKHAPOAHHX CKOHOMIYHHMX BIJHOCHHAX, aje BiH HE €
3araJlbHOBH3HAHUM, 2 HOCUTh JIOTOBIpHUI XapakTep;

2) NPUHIWN HAiOHAJIBHOTO PEXHUMY, SKHH IOJIATa€ B TOMY, IO iHO3EMHIi
TPOMAaJSIHY, IHO3EMHI MiATIPHEMCTBA i iHO3EMHI TOBAapH 3pPIBHIOIOTHECA B IpaBaxX 3
BJIACHUMH TpOMaJsiHaMH JIaHOI KpaiHW, HalllOHAJbHUMH MIiANPUEMCTBAMHU 1
HalliOHATBHOT TPOAYKIII€I0;

3) mpuMHIMIT B3a€EMHOCTI BHPaKa€ThCS B HaJaHHI 1HO3EMHIH Jaepxasi, il
(bi3UYHUM 1 FOPUIMYHUM 0co0aM MEBHUX IIPaB, MPUBLIEIB a00 MiJbI 32 YMOBH, 10 HA/IA€
JepxkaBa, Horo (i3uyuHI Ta IOPUANIHI 0COOM KOPUCTYIOTHCS aHAIOTIYHHMH IpaBaMU.
Mix nep>kaBamMy MOKe OyTH BCTaHOBIICHUH NpedepeHIiHNI pexknM, 3a IKUM JeprKaBi
IHIIAMU JepKaBaMi HAaIarOThCS TOPTOBI MUTBTH, TIEPII 32 BCE MO0 MUTHHX ILJIBT [22].

Posrnsimaroun mpaBoBe pEryNIOBaHHS SKOHOMIYHMX BIJHOCHH B Cy4acHHH
nepiofi, He MOXKHA HE BPaxOBYBaTH CBITOBI iHTerpaiiiHi npouecu B cepi eKOHOMIKH.
Bce binbire mutaHs €KOHOMIYHOT MTPOOIEMATHKN BHHOCHTHCS Ha MIKHAPOJIHO-TIPABOBE
peryioBaHHs, 1, SK HACHIOK 3 I[bOT0, BiAOYBAa€ThCS 30UIBIICHHS KUIBKOCTI
MDKHApOJHUX JIOTOBOPIB, 110 PEryJIOITh eKOHOMIUHI BiqHocuuu. Tak, me B 90-1 pp.
XX cT. 3'IBHJIOCS KiJbKa IPaBOBUX JOKYMEHTIB, IO YIiTKO (POPMYNIOIOTH HOPMH-
TIPUHIMITK MI>KHAPOJHOT TOPTiBJIi, BU3HAHI CTOPOHAMHU MI>KHAPOIHOI TOPTIBII B SIKOCTI
HOPM TIpaBa, 110 JiI0Th B IEOMY CETMEHTI CBITOBOI eKOHOMiKH. HaBeneHe i 1o3Bose ix

BHKOPHCTOBYBATH B SIKOCTI M>KHApPOIHUX IMPABOBHX aKTiB apOiTpakaMu ISl BUPIIIICHHS
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KOHKPETHHUX CIOPIB:

- IPUHIIUIIA MIXXHAPOIHUX KoMepIiitHux morosopis YHIJIPVA;

- mpuHIUNU €Bporneiicekoro norosipHoro mnpasa (The Principles of European
Contract Law);

- 3BiJI IPUHIMIIB, TpaBuI i cranaaptiB Lex mercatoria CENTRAL.

Mpunnunun YHIJIPYA Oyau miaroToBiieHI MDKYPSIOBOK OpraHi3aliero -
MixnapoaaumM iHcTUTyTOM YHi(ikamii npuBarHoro npasa (YHIZAPYA). [lokymeHT He
€ MIDDKHApO/IHOIO YroI0l0, ajie B CHIIy aBTOPUTETHOCTI OpraHizarii, o Horo cTBopuJa,
JOCHTB YacCTO 3aCTOCOBYETHCS MPHU CKIIaJaHHI MDKHAPOIHHUX KOHTPAKTIB Ta BHPILICHHI
MDKHApPOIHHUX KOMEPUIHHUX cynepedok. 30KpeMa BOHH:

1) BCTaHOBNIOIOTH 3araylibHi MpaBWIa Ui MDKHAPOAHUX KOMEPHiHHUX
JIOTOBODIB;

2) MOBMHHI 3aCTOCOBYBATUCh, KOJIM CTOPOHH AIHIILIN 3TOJM MPO Te, WO iXHii
JOTOBIp OyJe peryIoBaTUCh IMMH IPHHIUIIAMH;

3) MOXYTbh 3aCTOCOBYBATHCh, KOJIM CTOPOHH MOTOAMIIMCH, IO iXHill ITOTOBIp
Oyie peryJIroBaTHCh 3aralbHUMHE IPUHIIAIIAMH MPaBa, lex mercatoria a00 aHAIOTTYHUMHE
TIOJIOKCHHSMH;

4) MOXYTh 3aCTOCOBYBAaTHCh, KOJM CTOPOHM HE 00pajM IpaBo, SIKUM Oyje
peryoBaTHCh iXHIi JOTOBIp;

5) MOXYTb 3aCTOCOBYBATHCH ISl TIIYMadeHHs a00 JOTOBHEHHS MIXKHAPOTHUX
YHi()IKOBaHUX TPABOBHX aKTIB;

6) MOXXYTH 3aCTOCOBYBATHCh ISl TAYMadeHHs a00 TOTIOBHEHHS BHYTPIITHHOTO
npasa JepKaBH;

7) MOXYTb CIIyrYBaTH SIK NPUKIAJ JJIs HAliOHAIBHMX Ta MDKHApPOIHHX
3aKOHOJABIIB [15].

[MpuHIMNM €BpOMENHCHKOro JOTOBIPHOTO IpaBa pPO3POOIISUIMCS B paMKax
€pporeiicekoro Coro3y 11 1ielt eBporeiichbkoi mpaBoBoi iHTerpamnii. Born € omauM 3

TPHOX OCHOBHHX TOKYMEHTIB, Ha 0a3i KX YKIAIa€ThCs OUTBIIICTE TOTOBOPIB KYIIiBIIi-



273
Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

poAaxKy ToBapiB y €Bporneticekomy CriBroBapuctsi. [Hmmmu €: Korsernnis OOH mpo
JIOTOBOPY MIXXHAPOIHOI KyMiBIi-TIpoaxy ToBapiB (BigeHcrka koHBeHIist 1980 poky),
[puanunm  MikHapoaHux  KomepuiHmx  goroBopiB  YHIJIPYA  (Ilpuaunmm
YHIJIPYA). Bapro 3ayBaxuTd, IO BOHH HE € OOOB’S3KOBHMH JO 3aCTOCYBaHHS
KOHTpAareHTaMH y CBOil JisUTbHOCTI (BOHHU [IIOTH JIMIIE TOJI, KOJIM HajJaHa 3roja Ha ixX
3aCTOCYBaHHSI CTOPOHAMH JIOTOBOPY), NIPOTE JlaHa HOpMaTuBHA 0a3a, 110 po3polieHa
MPOBITHUMU  €BPONEHCHKMMHU IOPHCTaMH, HAyKOBISIMH, (axiBISIMH Yy Tramysi
MDKHApOJHOT TOPTiBIIi, JIOIIOMOXE YKJIACTH IOPHIMYHO I'PAMOTHHUI JOTOBIp, SIKUH y
MaiOyTHbOMY JOTIOMOXKE CTOPOHAM YHHKHYTH MOTCHLIHHMX TpoOieM Ta
HE00OB’I3KOBUX apOiTpaXHUX, CYIOBUX cIopis [14].

[IpaxkTryao HeBinoMuil B YKpaiHi 3Bij NpUHIMIIIB, IpaBUi i cTaHAApTiB Lex
mercatoria CENTRAL OyB po3poOmeHmit B pamkax mnpoekry LleHTpy
TpaHCHaIoHaIbHOTO MpaBa Becrdanscekoro yuieepcurery (Centre for Transnational
Law) i € netaapHO po3pOOJICHOI0 CHCTEMOIO HOPM 1 MPUHIIMITIB TOPTiBEIBHOTO MpaBa,
sgKa pO3paxoBaHa Ha WIMPOKE KoJio 3acTtocyBaHHs [29]. Lleit mokymeHT cropusie
rapMoHizaulii 1 CHpPOLIEHHIO MDKHApOJHOI KOMEpLIHHOI IiSUIBHOCTI 1 CyJIOBHX
posrisipiB. [puniuny, npasuna i Bumoru Lex mercatoria CENTRAL rpyHTyroTscst Ha
imei «porpecuBHOl Komudikamii». K. ®oMi4oB BUALISE HACTYITHI aCIIEKTH OCTAHHBOL
[24]:

- 3MiHa TPaAMLIITHOrO MPOIECy HOPMOTBOPUOCTI, & CaMe MPaBO CTBOPIOETHCA
He uepe3 popmanbHuil nporec koaudikariii, a NUITXOM IPUBATHHUX 1HILIATHB HAYKOBIIIB
1 IPaKTUKYIOYHUX IOPHUCTIB;

- el NpaBOTBOPYECKHH IIPOLEC BECh Yac PO3BHBAETHCS, BiJAOYBA€THCA
NOCTiIMHA JIOONpALOBAaHHS HOPM-TIPHHIMIIB BHACJIIOK HEOOXIAHOCTI IMOCTIHHOTO
pearyBaHHSI Ha 3MiHM, IO BifOYBAarOTHCS B CTPYKTYpl MIKHApOAHUX KOMEPLIHHHX
oreparii, i, IK HACHIJOK, CTBOPEHHS BCE OUIBII i OUIBIN paIliOHAEHUX HOPM, IO
BIJIOBIIAIOTH CYYaCHUM, ITOCTIHHO MIHJIIMBUX YMOB MI>KHAPOJTHOTO TOBAapOOOiry;

- aBTOHOMHICTB, BIJIOCOOJICHICTh perflaMeHTAaIlil Mi>KHApOIHUX TOPTOBUX YOI



274
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

BiJ OyIb-SIKUX HAIiOHAJBHIX CHCTEM IIPABOBOTO PETYITIOBAHHS.

Mi>xHapoaHI HOPMH-TIPUHLIUIIY, PETJIAMEHTOBAaHI B HAaBEIECHHX IOKYMEHTaXx,
VHiBepcalibHi, BHACTIZOK YOr0 Ha IX 3aCTOCYBaHHS HE BIUIMBAIOTH OCOOJIMBOCTI
HAI[IOHAJIFHOTO TIpaBa YYacHUKIB JOTOBIPHUX BIZHOCHH, caM€ TOMY BOHH i
BUKOPHCTOBYIOTHCS MDKHapOJIHUMHU apOiTpamu npu BUPIIICHHI
30BHINIHBOTOPIOBEIBHUX  CYIEpedyoK. Po3poOka BHIICHABEACHHX JIOKYMEHTIB
MDKHapOJHO-TIPaBOBOTO XapakTepy 1 JISTJI0 B OCHOBY «IpOrpecyrodoi Koaugikarii
TpaHCHAIIOHAJILHOTO TIpaBa» y cepi MpaBoOBOTO PETYJIOBAHHS MI>KHAPOAHOI TOPTIBIIL.

Sk 3a3HauaeThCA y JiTeparypi, mporecu riobamizamii Hagamd MO3UTHBHUMA
BIUIUB Ha ()OPMYBAHHS CYYacHOTO IPABOBOTO DPEryJIOBaHHS MIXHAPOIHOI TOPTiBIIi,
BHACITIZIOK 9OT0 BOHA HaOyma [24]:

1) yHiBepcanpHU# Xapakrep;

2) THYYKICTb 1 MOXIJIMBICTh THHAMIYHOT'O 3pOCTAHHSI;

3) HehopMaTi30BaHHICH 1 IIBHIKICTH PO3BHUTKY;,

4) onopy Ha TOProBHH 3BHYAM 1 IPAKTHUKY.

OCOBHMM MIDKHApOJHO-TIPABOBUM aKTOM, IO PEryJIIO€ BiJHOCHHH, SIKi
BUHUKAIOTh IIiJ] Yac YKJIAIaHHS Ta BHUKOHAHHS JIOTOBOPIB MDKHAPOIHOI KYITiBIIi-
Mposiaxxy ToBapiB, € BineHcbka koHBeHIist «[Ipo 1OroBopM MiXHApOIHOI KyHiBIIi-
npoxaxy ToBapiBy» 1980 p., no sikoi Ykpaina npuenaanacs 23 cepmas 1989 p. (mabyma
YUHHOCTI U1 YKpainu 1 mortoro 1991 p.).

BineHchKa KOHBEHIIISl 3aCTOCOBYETHCS 10 OTOBOPIB KYIIBIIi-IIPOAAXKY TOBapiB
MK CTOpOHAMH, KOMEpIIiHHI MiAMPUEMCTBA SKUX MepeOyBaroTh y PI3HUX AepikaBax
(To0TO TOCTIHHUM MicleM 3IiHCHEHHs TOCIONAPChKOI [ISUNIBHOCTI SKHUX € pi3Hi
JIep>KaBu), 32 YMOBH, II10:

a) i aeprkasu € JloroBipHuMu JiepkaBamu (ydacHUIsiMu KonseHii); abo

0) 3rimHO 3 KONI3IHHMMH HOpPMaMM MIDKHApOJHOTO IPUBATHOTO IpaBa
3aCTOCOBYEThCA TIPaBo J{oroBipHOI AepkaBy (yUacCHHIN KOHBEHIIIT).

IMonoxxenns KoHBeHii HOCSATH AMCHIO3UTHBHHUN XapaKTep: CTOPOHH JJOTOBOPY
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KYHIBIi-TIPOIaXXy MOKYTh BUKJIIOUUTH 3aCTOCYBaHHS 11010 IXHIiX JOTOBIPHUX BiTHOCHH
OKpEeMUX YH BCiX MMoyIo’keHb KOHBEHIIIT (BIAMIOBITHA BKa3iBKa MO 1€ MAa€ MICTHTUCH B
YKJIaJICHOMY MK HIMH JOTOBOPi KYIiBIi-IPOIaXKy).

KoHBeHmist MiCTHTD MOJIOKEHHS PO O(epTy Ta aKIIeNT; MpaBa Ta 00OB'I3KH
NpoJaBls Ta TOKYII, TMOPSJAOK IIOCTaBKW TOBapy W Iepeiadi JIOKYMEHTIB,
BIAMOBIIHICTH TOBapy i mpaBa TPETiX 0cCi0; MPUUHATTS MOCTABKU; 3aCO0U MPABOBOTO
3aXHCTY Y pa3i MopyIIEHHS JOTOBOPY IMPOJAaBIEM Ta ITOKYIIIIEM; PO3IOLT PU3UKIB MiX
CTOPOHAMH JIOTOBOPY Ta iH.

CTpoKk MO30BHOI JABHOCTI JUIA 3aJ0BOJICHHS y CYJOBOMY MOPSAKY BHUMOT
CTOPiH OTOBOPY MDXHAPOTHOI KYIIBIIi-TIpoaaxy ToBapiB Bu3Hauae Konsermis "IIpo
MMO30BHY JaBHICTh Yy MDKHapomHii KymiBmi-ipomaxi ToBapis" (KonBeHriio
patudixoBano IlocranoBoto BP Vkpainn Bin 14 mumast 1993 p.). Janoro Konsermieto
BCTAHOBJICHO CTPOK MI030BHO IaBHOCTI Yy 4 pOKH, @ TAKOXK BU3HAUYEHO MOYATOK Iepediry
CTOPOKY IO30BHOI JaBHOCTi, MO0 OOYHMCIEHHS, YMOBH II€PEPBH, IPOMOBKEHHS Ta

3MiHI/I, a TaKOX HaCJ'Ii,HKI/I Horo CILJIUBY.

7. BUITIOBIJAJIBHICTD Y MDKHAPOJHOMY ITIPABI

[TpaBo MiKHapOJHOT BiANOBIAAIBHOCTI — raly3b MIKHAPOAHOTO MyOJIIYHOTO
mpaBa, NPUHIUNKA i HOPMH $KOi BH3HAYAIOTh IOPHONYHI HACHIAKH MIXHApPOIHO-
MIPOTHUIIPABHOTO [isSTHHS, a TAaKOXK 3aBJaHHS IIKOIW B PE3YyNbTaTi MiSUIBHOCTI, IO HE
3a00poHeHa MibKHAPOIHUM IpaBoM. [IpaBo MiXKHAPOIHOT BiIMOBIAILHOCTI MICTHTH JBI
Miraxy3i — BiIMOBINANBHICTE 32 MPOTUIPABHI TiSTHHS Ta BiAOBIAAIBHICTE 3a MIKOLY,
1o Oyra 3aBJjaHa JIisUIbHICTIO, He 3a00pOHEHO0 MIDKHAPOJAHUM PABOM.

Cy0’ekTaMu IpaBa MiXKHAPOIHOT BiIIOBIJAILHOCTI € Cy0’ €KTH MIXKHAPOIHOTO
mpaBa. @Di3uyHi 0coOM HE MOXYyTh OyTH cy0’€KTaMH MIDKHApOIHO-TIPABOBOT
BiJIMIOBITAJILHOCTI, HABITh SKIIO BOHW BYMHWIA MIKHAPOIHO-IIPOTUTIPABHE JISTHHS SIK
mocajzioBi 0coOn Aep>kaBu. BoHM HecyTh KpUMIHAJIBHY BiAMOBINANBHICTh, Y TOMY YHCII

Oe3mocepelHO Ha OCHOBI HOPM MiKHapomHOro TpaBa. OmHAK, MK MIXHAPOIHO-
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MPOTUIIPAaBHUM JistHHAM (Pi3udHOi 0cOOM Ta MIKHAPOIHUM IPABOMOPYIICHHSIM
Jep)KaBu MOXe OyTH MeBHUI 3B’s130K. Tak, y BHNAOKy CKOEHHS 3JI0YMHY iHIHBIIOM,
0COOJIIBO TIOCAIOBOI0 0CO00I0, JIepKaBa MOKE HECTH BiAIOBINANBHICTE 3a T€, IO HE
3armobiriia Horo CKOEHHIO a00 HE MoKapana BUHHUX. SIKIIo mocanoBa ocoba abo opran
JIep>KaBH JIIOTh 3 TIEPEBUIICHHSM CBOiX IOBHOBaXXEHb a00 3 MOPYLICHHSIM BKa3iBOK,
TaKa IOBE/IHKa BCE OJJHO BBAXKAETHCS MIOBEIHKOIO epxaBu. [Ipu oMy, aepxapa He
3BUIBHSIETBCS BiJ] MIDKHApPOAHOI BiIIOBIAAIBHOCTI, SIKIIO ii 1MocagoBi 0coOH, BUHHI Y
CKO€HHI MDKHApOJHO-IPOTUIIPABHOTO MisSHHA, OyJIM NPHUTATHYTI A0 1HIWBIIyaIbHOT
KpUMIHATBHOI BiMOBIiTaNbHOCTI. Y BUOAmKy arpecii aepkaBa Hece OE3yYMOBHY
MDKHApOTHY BiAIIOBIAaTbHICTE.

OcHOBHUM cy0’€KTOM MiKHapOIHOI BiAMOBiKaNbHOCTI € AepkaBa. Kpim Toro,
il cy0’ekTaMu MOXXYTh OyTH MDXHApOIHI (MDKYpSIOBi) opraHi3arii Ta iHmi cy0’ eKTH
MIDKHApOJHOTO TpaBa.

HepkaBa Hece O€3MOCEPEIHIO BIAMOBIMAIBHICT 3a il CBOIX OpraHiB
3aKOHO/IaB4Oi, CynOBOi 1 BHKOHaBYOI Biaau. Lle mpaBmiio pO3MOBCIOJUKYETHCS Ha
MOBE/IIHKY OpraHiB aJIMiHICTPaTHUBHO-TEPUTOPIAIBHUX MiJPO3/ILIIB, SKIIO BOHU SN B
Takii SIKOCTi, a TAKOXX HA OpPraHH, sIKi HE BIIHOCATHCS JO BKA3aHUX CTPYKTYp, alie
YIIOBHOBa@)XEHI BHYTPIIIHBOJEP)KABHUM HPAaBOM 3/IMCHIOBATH II€BHI IPEpOraTHBU
JIepKaBHOI BIIA/IM, SKIIO BOHM JisUTH B Takiil skocti. He po3rmsmaeTses sSK MOBEOiHKA
JepIKaBu:

a) moBeIiHKa 0co0u abo rpyImu oci0, sKi JisUTH B CAMOCTIHHIN SIKOCTI, a HE B
iMeHi IepKaBH;

0) moBeIiHKAa OpraHy OJHI€i Jep)KaBU Ha TEpUTOpii IHIIOI JepKaBH He
PO3IISLIAETHCS, SIK [Tii OCTAHHBOT,

B) IOBEJIHKA OpraHy MiKHapOJHOI opraHi3amii Ha TEpUTOPIi JeprKaBH;

T') TIOBEJIiHKa OpTaHy ITOBCTaHHS Ha TEPUTOPIi AepKaBH.

MixHapogHa BIAMOBINANBHICT PETYIIOETHCS MEPEBAXHO 3BHYAEBHMHU

HOpPMaMH  MDKHapogHOro mpasa.  JloroBipHe  perymioBaHHS — MDKHApPOIHOI
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BIIMOBIANBHOCTI  MpakTU4HO BimcytHe. CrmpoOy komudikamii HOpM  TIpo
BIJIIOBITANBEHICTH AepikaB 37ilicHmta Komicis mixkaapomroro nmpaa OOH, po3pobusmm
MIPOEKT CTATeH Mpo BIAMOBiAaIbHICT AepkaB. 12 rpymas 2001 p. Bin OyB npuitHATHI
Pesomromieto I'enepanpaoi Acambiei OOH Ne 56/83 «BimmoBimanbHICTH IepxkaB 3a
MIDKHApOIHO-TIPOTUIIPaBHi AistHHs» [20].

IpoexT crateit 2001 p. MicTuTh Taki yotupu yactunau (3a T. ['pabosuy) [5]:

— yacTHHA nepia «MiXHapoIHO-TIPOTHIIPAaBHE JisIHHA AepxaBm» ((3araibHi
npuHIMIK); (ATpuOyLis noBeniHku aepxkasn); (IlopymieHHs MiXKHApOIHO-TIPABOBOIO
3000B’s13aHH:); (BignoBiganeHICT Aep:kaBU B 3B’SI3KY 3 MISSHHSAMHE 1HIIOI JEpKaBH);
(O6cTraBuHY, IO BUKIIIOYAIOTh IIPOTHIIPABHICTS));

—YacTHHA IpyTa «3MICT Mi>KHAPOTHOI BiIMOBIANBHOCTI Jiep kaBmy, ((3araipHi
npuaiuny), (BimmkonyBanHs mkomm), (Cepiio3Hi mopymieHHS 3000B’S3aHb, IO
BUIUIMBAIOTH 3 IMIIEPATHBHUX HOPM 3arajibHOI0 M>KHAPOIHOTO MPaBa));

— yacTWHA TpeTs «IMIeMeHTaIisi MiKHapOIHOT BiIMTOBIAATLHOCTI IePIKaBH»
((TTpn3uBanHs nep>kasu 10 BixnosiganpHocTi); (KoHTp3axoan));

— YacTHHa YeTBepTa «3arajbHi MOJOKEHHS».

3a pexomeHpauiero pobdouoi rpymu Kowicis Bupimmiaa HE BKIIOYATH 0
[Ipoekty crareit 2001 p. MONOXEHHS IIOAO0 MEXaHI3MY BPETYJIOBAaHHS CYIEPEUOK,
3aUINUBINA  JOUUTBHICTH PO3TJSAY [HOTO THTAaHHS Ha BHIMAAOK PO3POOKH
I'enepanpaO0 Acambiieero OOH KonBentii Ha 6a3i craTeid.

OCHOBHI 03HaK{ MI>KHapOTHO-IIPABOBOT BiIIOBIAAIBHOCTI:

1) peamizyerbcs B MDKHAPOJHHX IIPABOOXOPOHHHMX BIIHOCHHAX MIiX
JIEPKABOIO-TIOPYIIHUIICIO 3 OTHOTO OOKY, 1 IEPKaBOIO (JIepKaBaMu ) )KEPTBOIO 3 IPYTOro
00Ky; 2) BUHMKA€E B HACIIIOK 311IIICHEHHS] MIXXHAPOJIHOTO ITPABONIOPYIICHHS;

3) momArae B 3acTOCYBaHHI /IO JEPXaBU-TIOPYLIHUI BIANOBIIHO IO
MDKHApOJHOTO MpaBa MPUMYCOBHX 3aXO0/IiB;

4) moB’s3aHa 3 HETATUBHUMH HACIIIIKaMH ISl TPABOTIOPYIIIHHUKA,

5) mae 3a MeTy 3a0e3ledYeHHS MDKHApPOAHOI 3aKOHHOCTI 1 MiXXHApOJTHOTO
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MIPABOIOPSIKY.

MiXHapOIHO-TIPABOBA BiAMTOBIAaIbHICTE 0a3Y€THCS HA TAKUX MPUHIIAIIAX:

1) BiOMOBiZaTFHOCTI CTOCOBHO BCiX MIXKHAPOJHO-TIPABOBUX HisIHb ACP)KaBH;

2) BU3HA4YEHHS Cy0 €KTIB TaKUX [IiSHB;

3) BU3HAYEHHS YMOBH HAsIBHOCTI MI>KHAPOIHO-NIPABOBUX JIisiHb;

4) He3aCTOCYBaHHS BHYTPILIHBOTO MpaBa JJisi BU3HAUEHHS HAsSBHOCTI IMX
IISIHb.

Buan Mi>kHapoaHO-IIPAaBOBOI BiAIIOBIJaILHOCTI:

moJTiTHYHA (HeMaTepianbHa),

MaTepiaibHa.

@opMu HeMaTepialbHOI MIDKHApPOTHOI BIAMOBINANBHOCTI;  caTucgakiis,
pecroparliis, 0OMeXeHHS CYBepeHITeTy, 0OMEeKeHHS FOPUCAUKIIIT Aep:KaBH 1 T. II.

[TizcTaBy BUHUKHEHHSI MI>KHAPOAHO-IIPABOBOT BiAMOBINAILHOCTI MOUISIOTHCS
Ha:

a) HOPMaTHUBHO-TIPaBOBI (TOPUANYHI);

0) pakTuyHi.

JxepenaMr  MDKHApOTHO-TIPaBOBOi  BIAMOBINANBHOCTI €  MPaBOMIpHI,
IOPUIMYHO JIiiCHI MDXKHAPOJIHI JOTOBOPHU 1 MDKHAPO/IHI 3BMYAl; PiIICHHS! MIXXHAPOIHUX
opraHizamiii i Mi>KHaApOIHUX OpPraHiB, sIKi y BigmoBigHOCTI 3 HOpMamu MII (i B mepmry
yepry, CTaTyrTaMd IIMX OpraHi3amid) MaioTh HOPHUANYHO-O0O0B’S3KOBHII XapakTep;
MPaBOCY/IHI PILICHHS MDXHAPOIHHUX CYIIB 1 apOiTpaxiB (KOHCYJIbTATHBHI BUCHOBKU HE
€ TaKWMH), OJHOCTOPOHHI MiKHApoAHI 3000B’A3aHHS JAEpKaBH, AKi HE € 3aco00M
BBEJICHHA B Mi0 (i i€l aep)kaBM) YHMHHMX a00 IIMOWHO CTBOPEHHX HOPM
MIDKHaApOHOTO TpaBa.

MiXHApOIHO-TIPOTUIIPABHE [iSTHHS JCepKaBH — I¢ Oyab-siKa IOBEIiHKa,
JiSUTBHICTE a00 Oe3/isUTbHICTD, SIKa IPUIHCYETHCS JIepKaBi 32 MIKHAPOJAHUM NIPABOM
(TOOTO BBaXKAETHCS HEFO CKOEHOIO) 1 SIBIISIE COOOIO MOPYIICHAS MiXKHAPOIHO- IIPAaBOBOTO

3000B’s13aHHS 1i€T TepiKaBH.
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OcHOBHUMH (popMaMH TPOTHIIPABHOI TIOBETIHKH ACPIKABH €:

a) HEIOTPUMAaHHS OpraHaMH JIepXaBW ii MDKHApOTHHMX 3000B’s3aHb, SKE
MIPOSBIISIETHCS B MMOPYIICHHI IPaB iHIINX AepikaB i MKAEP)KaBHUX OpraHizalliii;

0) HeZOTpPUMAHHS OpraHaMH [EpXKaBH il MDKHAPOJHHX 3000B’A3aHb, SKE
NPOSIBISIETHCS B MOPYIICHH] IpaB Pi3MYHUX 1 OPUIUMYHUX 0Ci0;

B) HEJOTPUMAaHHS OpraHaMu JepKaBu I MDKHapOIHHX 3000B’s3aHb, SKe
BHHHKAE B 3B 513Ky 3 CAMOUYMHHUMH AiIMH (Di3UYHUX 1 OPUIMYHUX 0Ci0;

I') HEJOTPHMAaHHS OpraHaMu JepkKaBH I MDKHApOIHUX 3000B’s3aHb, SKE
BHUHUKAE B 3B’53KY 3 IPOTHIIPABHOIO MiSUTBHICTIO HA 1 TEPUTOPIi OPTaHiB iHIIHX JIepiKaB
1 MibKIepKaBHHAX OpTraHi3amii.

[IpoTunpasHa nisIbHICTE 00 6€3iSTBHICT HAHOCHTD IIKOTY (30MTKH) iHIINM
cy0’ekTaM MDKXHApOJHOTO mpaBa. Buam 30MTKiB: — MaTepianbHi (MaifHOBI BTpaTH, Bif
TEPUTOPIAIBHUX JI0 YMYLIEHOI BUTOIM); — HemarepialibHi (0OOMEXEHHs JepiKaBHOTO
CyBEpEeHITETY, 3a31XaHHs Ha YECTh 1 TIHICTh AP KaBH).

B ykpaiHchkiil Haylli M>KHapOJHOTO ITpaBa Mi>KHAPOAHO-IIPABOBI MOPYILEHHS
3a XapaKTepPOM HACIIJIKIB Ta CTYIEHAM HeOe3[IEYHOCTI MOAUISIOTh Ha TPX OCHOBHI BH/TH:
HaUTsDKYl MDKHAPOHI 3I0YMHH;, CEpHO3HI MIXXHAPOIHI MPaBOMOPYIICHHS; OpAUHAPHI
MDKHApPOJIHI IPaBOIIOPYIIEHHSI.

B Craryri HropaOep3pkoro MixKHapoOZHOTO BOE€HHOTO TpHOyHamy (cT. 6) i
Cratyri ToOKiliCbKOTO MDKHApOZHOTO BOEHHOrO TpuOyHamy (cT. 5) 3po0OieHo
y3arajbHeHy Kiacuikallito 3JI04MHIB IIPOTH JIIOJICTBA HA TPU TPYIIN:

1. 3n0YMHN IPOTH MUPY: ITIAHYBAHHSA, MiATOTOBKA, PO3B’A3yBAaHHS Ta BEACHHS
arpecuBHOi BiliHM a00 BIMHM Ha NOPYIIEHHS MDKHApOJHHMX JIOTOBODIB, yrof 4Yu
3aleBHEHb, YUacTh y 3arajisHOMY IUIAHI YU 3MOBI, CIIPSIMOBAHUX Ha 371HCHEHHS OyIb-
SIKUX 13 3rafganuXx Buile fiil. Taki 3mounHn npsmo 3adoporeHi [Tapu3pkum maktoM 1928
p. (makt Bpiana Kemnora), Craryrom OOH, pe3osnroriero ['enepanproi Acambiei OOH
3314 (XXEX) Bim 14 rpymas 1974 p. «BusHaueHHS MOHATTS arpecis», 1HIINMH

Mi)KHapO,Z[HO'HpaBOBI/IMI/I aKTaMH.
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2. BoeHHi 37109MHN: TOPYIIICHHS 3aKOHIB Ta 3BUYaiB BilfHH, 30KpeMa, BOUBCTBA,
3HYIIAaHHS, BHBE3EHHA B paOCTBO UM 3 IHIIOKD METOI LUBUIBHOIO HaceleHHS
OKYIIOBaHOI TepuTOpii; BOWBCTBA BiIMCHKOBOIIOJIOHEHHX UM 3HYIIAHHA HaJX HIMU;
BOMBCTBAa 3apydYHUKiB; TOrpabyBaHHA TPOMAACHKOi ab0 TPUBATHOI BIACHOCTI;
Oe3ruy3ne pydHHYBaHHS MICT 1 cCin; pyHHYBaHHs, HE BUIIPaBJaHe BOEHHOIO
HeoOXI1HICTIO, Ta iHII 304nHU. KBamidikaiis kaTeropiii BOEHHHUX 3JI0UYHHIB MiCTHTBCS
B ['aa3pkux koHBeHWisX 1907 p. mpo 3aKkoHM 1 3BU4ai BiliHH, JKEHEBCHKOMY ITPOTOKOITI
1925 p. mpo 3a00poHY XiMiYHOI 1 OaKTepioNoridyHoi 30poi, KeHEBChKUX KOHBCHIIISIX
1949 p. npo 3axwucrt xkepTB BiitHU 1 JomaTkoBux mpotokonax (I i 1) mo mmx, ["aa3pkiii
KOHBeHII 1954 p. mpo 3axuCT KyNbTYpHUX MIHHOCTeH Ha BHMAJOK 30pOIHOTO
KOH(QIIIKTY TOIIO.

3. 3M0YMHH MIPOTH JIOISHOCTI: BOMBCTBA, 3HUMICHHS, IIEPETBOPEHHS Ha padiB,
3aciaHHs Ta IHII )KOPCTOKOCTI, BUMHEH] 111010 [IUBIJIbHOTO HACEIICHHS; IIePEeCIiIyBaHHs
3 MOJITHYHUX, PACOBUX UM PENIriHHUX MOTHBIB 3 METOIO 3AiMCHEHHS abo0 y 3B’s3KY 3
Oy/b-SIKMM 3JI0YMHOM, HE3aJIEXKHO BiJ TOro, OyinM 1 Ail MOpYIIEHHSM BHYTPILIHBOTO
mpaBa KpaiHu, nie ix Oyno BuMHEHO 4u Hi. HaliHeOe3neuHINMMHU 3JI0YMHAMH MPOTH
JIFOIISTHOCTI €

a) TEHONHJ — Jii 10 YMHATHCS 3 HAMIPOM 3HHIIUTH I[JIKOM a00 YaCTKOBO
HaIllOHAJIbHY, €THIYHY, pacoBy a0 pemiriifHy rpymy HUIIXoM BOWBCTBa WICHIB TaKOi
TPYIIH, 3aIOAISTHHS IM CEpHO3HHUX TUIECHUX YIIKOPKEHBb a00 CIIPHYUHEHHS PO3YMOBOTO
po3iay 4iICHIB Takoi IPYIH; HAaBMHUCHE CTBOPEHHsS Ul SKOI-HEOyJb TPYNH TaKHX
JKUTTEBUX YMOB, IO PO3pPaxOBaHi Ha MIIKOBHUTE ab0 4acTKoBe (i3udHe i1 3HUIICHHS;
3aX0/1, PO3paxoBaHi Ha Te, 100 3ar00IrTH TITOPOIIHHIO Y CEPEAOBUILI TaKOi IPYIIN;
HacWibHAa Tmepenada aitedl 3 oxuiel rpymu B iHmry (Kowsenrmiss 1948 p. mpo
HoTepeHKEHHS 3JI0YMHY TeHOIUAY 1 TOKapaHHs 32 HOTO);

0) 3I0OYMHM KOJIOHIaNi3MYy: KOJOHIANBHI aHEKCisl, IT030aBIICHHS HE3aJIeKHOCTI,
30pOHHIX 3aXBaT TOIIIO;

B) CKOIn I — 3JI0YMHHUN BIUIMB Ha HAaBKOJIMIITHE cepeaoBuIIe, SIKUH BUKJIIKAE
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HE3BOPOTHI 3MiHH, 3HUKHEHHS (payHu i Qiiopu, 3arudens TromeH;

T') 30pOifHi BTpy4aHH:, 1030aBICHHS Iep>KaBU HE3aJIC)KHOCTI Ta iH.

He BBa)aroTbCsl MDKHAPOJHUMH TIPABOIIOPYIICHHAMH:

a) HeAPYXKHi aKTH;

0) 3110YMHHI BYMHKM (Pi3MYHMX OCIO MPOTH MIXXHApOIHOTO IpaBa (3IIOYMHU
MDKHapOIHOTO XapakTepy);

B) CHipHI cuTyarii.

MixHapoaHe MpaBo nependavyae BUIAJKU, KOJIM MOBEAIHKA cy0’eKTa, sika He
BIZIMIOBi/Ta€ MD>KHAPOTHUM 3000B’sI3aHHAM, MOKe He OyTH BH3HAHA MOpymeHHSM. He
JIOITYCKA€ETHCSI ICHYBaHHS TaKMX OOCTaBUH, SKi 3BUIBHSIOTH CYO’€KTa MIXKHAPOIHOTO
IpaBa BiJ] BiIMTOBIIABHOCTI 32 IOPYIIECHHS IMIIEPaTHBHUX HOPM.

O0cTaBMHHU, 1110 BUKIOYAIOTh BUHUKHEHHS MIIB moginsroTs Ha:

a) Ti, 110 € Pe3yabTaTOM BOJBOBHX [iH, peamizamii mpasa (3roja, 3aX0au y
BIITIOBIb 1 CaMOOOOPOHA);

0) oOcTaBMHY, 110 KJIAJIMCS HE 3aJIE)KHO BiJl BOJII Cy0’eKTa (HEro01aHa Ccuia,

Herepea0adyyBaHUK BHUIIA/IOK, (OPC-Maxop, CTHXIIHE JINX0, cTaH HeoOxiaHocTi) [20].

8. [IPABO MDDKHAPOHUX OPTAHI3ALIIH

VY cydacHMX yMOBax MDKHApOJHI opraHizamii mopsza i3 iHmuMH (popmamMu
MDKHApOJHOTO CHUIKyBaHHS (OararocTopoHHI KOHCYNbTamii, KOH(pepeHiii, Hapamy,
CeMIHApH) € OpraHaMu CHIBPOOITHHUIITBA 31 crenu(iuHUX MPOOJIEM MIKHAPOIHUX
BigHOCMH. Ha BimMmiHy BiI IHCTUTYTIB MDKHApOJHHMX KOH(EPEHIiH, MIKHApOIHUX
KOMICIi 1 KOMITETiB IHCTHUTYT MIKHAPOAHUX MDKAEPKAaBHUX OpraHizaliii CBOIMH
TOJIOBHAMH 1HCTUTYLIIHHUMU €JIEMEHTaMH Ma€ JIOTOBIpHY OCHOBY, TIOCTIHHHI XapakTep
IISUTBHOCTI Ta BHYTPIMIHIH OpraHi3amiiHuil MeXaHi3M.

MixHaponHa opraHizamiss — Ie 00 €IHAHHS [epXaB, CTBOPCHE Ha OCHOBI
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MDKHApPOJHOTO TOTOBOPY JAJISl BUKOHAHHS IEBHUX IUJICH, IO Ma€ CHCTEMY IOCTIHHO
IUIOYMX OpraHiB, SKi BOJOMIIOTh MIKHAPOIHOK TPaBOCYD’€KTHICTIO, M 3acHOBaHE
BiJIIOBiTHO 10 Mi>KHapogHOTO Tipasa [13].

O3HaKu MidDiIcHapooOHoT opeanizayii:

1) MDKHapO/HY OpraHi3alilo BUPi3HSE WIEHCTBO TPHOX 1 OijiblIe aepxkaB. 3a
HassBHOCTI MEHIIOT KIJBKOCTI Jiep)kaB BHUHHMKA€E iX CIiJKa, ane He MiKHapoJHa
oprasizarisi, 0 CTBOPIOETHCS 3 METOIO KOJIEKTUBHOTO BUPIIIEHHS EBHUX 3a/1a4.

2) BOHA CTBOPIOETHCS BIAMOBIAHO JO MIKHAPOJHOrO MpaBa i HAa OCHOBI
MDKHApOJTHOTO TOTOBOPY. Bymb-sKka MiXKHAapOJHA OopraHi3allis Mae OyTH 3acHOBaHa Ha
MPaBOMIpHIH OCHOBI, a IIe 03HAYae, 0 YCTAHOBYMH JTOKYMEHT MMOBHHEH BiIITOBiTaTH
3araJlbHOBH3HAHUM IPHHIUIIAM i HOpMaM MIKHapOJHOTO IIpaBa.

4) moBara [0 CYBEpEHITETY JAep)KaB-wWiICHIB Oprasizaimii, HEBTpYYaHHS Y
BHYTpiIHI cnpaBu. L[s 03Haka € OCHOBHOIO (DYHKIIIOHAJIBHOIO O3HAKOK MIDKXHAPOIHOT
oprasi3ailii, OCKIJIbKH B TIPOIIECi 11 TisITLHOCTI BC1 A€PIKaBH, IO € WICHAMH OpraHi3alii,
MaroTh PiBHI ITpaBa if piBHI 000B’SI3KH SIK Cy0’ €KTH MI>KHAPOIHOTO ITPaBa HE3aJIeXKHO Bij
pPO3MIpy CBOEI TEPHUTOPIi, KIIBKOCTI HACCIICHHs, PIBHS €KOHOMIYHOTO PO3BHUTKY Ta
IHINHMX O3HAK, IO XapaKTePH3YIOTh JePiKaBy.

4) HasgBHICTH BIANOBIAHOI opranizauiiinoi crpykrypu. Llg o3Haka, mo
XapakTepusye IHCTUTYyLiHHYy OymoBy MiDKHapomHOi opraHisamii, € OJHI€IO 3
HaliBaxmBimmx. BoHa miATBepmKye MOCTIHHUI XapakTep OpraHi3amii i THM caMUM
BiZpi3HSI€ T1 BiJ] YMCICHHHX IHIINX (OPM MIXKHAPOIHOTO CHiBPOOITHUIITBA.

5) BOHa CTBOPIOIOTHCS [T KOOPIUHALIT 3yCHITb Aep)KaB y Til UM iHIIIH ramysi,
HaNpHKJIa] y MOJITUYHIH, BIHCbKOBIH, EKOHOMIUHIH TOIIO.

[IpaBocy0’€KTHICTh MIXXHAPOIHMX OpraHi3alliil BUPaKaeThCs B TOMY, L0 BOHU:
MOXYTb *YKJIQIaTH JOTOBOPH 3 JIep>KaBaMH W 1HIIMMHU MDXXHApOJHHMH OpTraHi3allisiMu;

*HecTH MDKHapOJHO-ITPaBOBY BiJITOBIIAJIBHICTE 33 CBOT JIil;

*3BepTaTUCS 0 JIepXKaB Ta IHITUX MIKHAPOJAHUX OpPraHi3aliil i3 BUMOTO0 PO

BIJIIIKOTYBaHHS [ITKOJTH, 3aITOIISTHOT MI>KHAPOIHAM TIPABOMIOPYIICHHSIM;
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*oOMiHIOBaTHCA O(IMIHHUME TPENCTaBHUIITBAMU 3 JAEpKaBaMH W IHIINMH
MDKHApPOJHUMH OpTaHi3allisIMH;

*HaIIJISTH CBOIX ITOCAIOBHUX OCi0 MPUBIJIESIMHU i iIMyHITETAMH TOIIIO.

Krnacudikamis MDKypsSZOBHX MIKHApOJHMX OpraHizamiii oOymoBieHa IX
3HAYHOIO KIIBKICTIO Ta PI3HOMAHITHICTIO cep MisUTbHOCTI.

3a xapakTepoM WIEHCTBA 1 IOPUAMYHOI MPHUPOIOI0 YYACHUKIB PO3PI3HAIOTH
MDKIep)kaBHI (MIKYpSIOBi) Ta HEYPSAOBI OpraHizarii.

MixHapoaHa MIKYpPSIOBa OpraHizamis — II€ MOCTIHHO Jit04e 00’ €THaHHS
Jiep)KaB, CTBOPEHE Ha OCHOBI MIKHAPOIHOTO JOTOBOPY 3 METOK BHUKOHAHHS MEBHUX
3aBllaHb, SKC Ma€ BHYTPINIHBO OpTraHi3amiiHy CTPYKTYPY Ta BOJIOIIE€ BiAIIOBITHUMH
mpaBaMu ¥ 00OB’si3kaMy. BOHa CTBOPIOETBCS AJIS NOCSTHEHHS 3arallbHUX IIeH Ha
OCHOBI JIOTOBOpY, IUIsl SIKOTO XapaKTepHE WICHCTBO AEP)KaB, HasBHICTh YCTAHOBYOTO
MIDKHApOJHOTO JIOTOBOPY, MOCTIMHUX OpraHiB, 3A1MCHEHHs AisJIBHOCTI B 1HTepecax
nepkaB. HeypsimoBa MixkHapoJgHa oOpraHisaiisi CTBOPIOETHCS Ha OCHOBI 00’ €THaHHS
¢i3nuHNX abo IPUANYHUX 0ci0 y GopMi acorianiil, ¢penepaii i Jie B iHTEpecax WiCHIB
JUISL TOCSATHEHHSI KOHKPETHUX IIIIeH.

3a mpeaMeToM IiSUTBHOCTI BUAUISIOTH OpraHi3amii MOJITHYHI, eKOHOMIYHI,
KpeIUTHO-(iHAHCOBI, BIICHKOBO-TIOJIITHYHI, 3 MUTAaHb OXOPOHHU 3JI0POB’S, KYJIBTYDH,
TOPTiBIIi TOIIO.

3a KOJIOM YYaCHHKIB MDXKAEp:KaBHI OpraHi3arlii moIUIsIIOTECS Ha YHIBEpPCaIbHI,
BIAKpUTI Aust yuacti Beix nepkaB (OOH Ta ii crieniaizoBaHi yCTaHOBH), 1 perioHaNbHi,
WIEHAMH SIKAX MOXYTh OyTH nepxaBu omxHoro periony (Pama €spomu (PE€), Jlira
apadbcpkux gepkaB  (JIAJ[), Opramizamiss amepukancekux gepxkas  (OA]D),
Adpukancekuii Coro3 (AC), Acouiauis aepxas [TiBnenno-Cxinnoi Azii (ACEAH)).

3a KOMIIETEHII€I0 PpO3PI3HIIOTH OpraHizamii 3arajgpHOi Ta CHELiaJbHOT
KOMITETEHIII.

3a xapakTepoM NOBHOBa)KEHb MDKHAPOIHI OpraHi3amii MOTUIAIOTHCS Ha

MDKIep>KaBHI Ta HaAep kaBHI (HaJHAIIOHATBHI).
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Hanpuknan, Opramizamis O6’egmanmx Hamitt (OOH) — ymiBepcanbHa
OpraHi3allisi, s;ika BUKOHY€E W 3arajlbHOMONITHYHI, i crierianizoBadi QyHKII1, OCKLUIEKH
BKITI09ae Oinbnt Hixk 30 B3aeMonoB’ s13aHmX 00’ enHanb. BoHa oxorutoe 193 kpainu cBity
1 € IeHTpOM pO3B’A3yBaHHS MpoOIeM, i3 SKUMH CTHKAEThCA JIOACTBO. BoHa mie B
HanpsiIMKax IOTPUMaHHS MpaB JIIOJJMHU, OXOPOHM JIOBKILISA, OOPOTEOH 3 XBOpOOAaMH i
cKopodeHHs MacmTadiB OigHocti Tomo. o crnenianbuux ycraHoB OOH Hanexarb
Mixxnapozna opranizarist npami (MOIT), Mixkaapoanuii coro3 enekrpo3s’s3ky (MCE),
Bceecsitniit momroBuii  corwo3 (BIIC), IIpomoBombua 1 cinbChbKOrocmomapchka
oprauizanis (PAO), Opranizamiss O0’equannx Hamiif 3 THWTaHR OCBITH, HAYKH i
kynsTypu (FOHECKO), CitoBa opranizamist Toprisii (COT), BeecBitast opranizaris
oxoporu 3mopos’ss (BOO3), Mixnapogna opranizamis muBinsHOI aBiamii (IKAO),
Mixuapogae arerTctBo 3 artoMHoi eHeprii (MAI'ATE), Mixnaapogauii GaHK
pexoHcTpykuii it pozsutky (MBPP), Mixknapoauuii Batotauid poua (MB®) rta in.

Jlo 3araJbHONONITHYHUX OpraHizaiiii HalnexuTh Paga €Bpomnm, OCHOBHE
3aBJaHHs SIKOI IIOJISITaE B 3aXMCTI NpaB JIIOAMHU Ta BepXoBeHCTBa mnpasa. o miel
oprasizauii pa3oMm i3 kpaiHamu €Bponu BXOAWTh W YKpaiHa Ta Taki MOCTpaJsSHCHKI
Kkpainy, sik Pocist, Monpnosa, I'py3ia, AzepOaiikan, Bipmenisa. €Bponelicekuii Coro3
(€C) — ne crneuianizoBaHa opraHizaisi, 110 Biflirpae BeIMYE3HY POJIb Y MIKHAPOIHUX
BigHOcHHax. Kpaianm €C 3000B’s13anmcs IpOBOAUTH CIUTBHHUNA 30BHIIIHBOIOII THIHIHA
KypC, Y3TOIKYyBaTH OCHOBHI HANPSIMKH EKOHOMIYHOI, €KOJIOTiYHOi Ta COIiaNTbHOI
nomitukk.  Opranizanis  IliBHiuHOaT/IaHTHYHOTO  moroBopy  (HATO,  abo
[liBHIYHOATIAHTUYHUN AJBSIHC) — MDKHApPOJHA BiHCHKOBO-TIONITHYHA OpTaHi3alisd,
OCHOBHHUM TPHHIMIIOM JiSUIBHOCTI SIKOT € CHCTeMa KOJIEKTHBHOI OOOpOHH: CHIIBHI
opraHizoBaHi aii ycix ii wieHiB, SKIIO BUHUKHE 3arpo3a 330BHI. Huui HATO — oquH i3
MPOBIIHUX KOMIIOHEHTIB OC3MEKH B YChOMY CBITi.

[IpaBo MiKHapoAHWMX OpraHizamiii — IIe CHCTeMa IPaBOBHX HOPM, SIKi
PEryIoI0Th MXKHAPOIHI BiTHOCHHH, TIOB’sI3aHi 31 CTBOPEHHAM Ta (DYHKIIIOHYBaHHSIM

MDKHApOJTHUX OpraHizarii [4].
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Jxepenamu 1i€i Tamy3i € yCTaHOBYI JOKYMEHTH MIKHAPOJHWUX OpraHi3arlii:
BimeHchka KOHBEHINSS TIPO MPEACTABHUITBO JEpKaB Yy IXHIX BIiJHOCHHAX i3
MDKHApOJHUMH OpTraHi3alisiMH yHiBepcalmbHOro Xapaktepy 1975 p., Bimencpka
KOHBEHIIisI ITPO IPaBO JOTOBOPIB MK JepKaBaMH 1 MKHAPOJAHUMH OpraHizamisiMu abo
MDK MDKHAapOJHUMHM opraHizamissmu 1986 p., yroam mpo mnpuBinei Ta iMyHITETH
MIDKHApOJHUX OpraHizaliif, ycTaHOBYI JOKYMEHTH MIXXHapOJIHUX OpraHi3aiii Tomlo.

[TpaBOBY OCHOBY Mi>KHapOHOI OpraHi3allii CTaHOBIISITH CTAaTyTH ab0 Yo ITpo
CTBOPEHHSI MDKHAPOJHUX OpraHizaliif, JOMOBJECHOCTI LIOAO PErJIAMEHTY, MPaBUII
MpOLENYPH; OKpPeMi aKTH, SKi BCTaHOBIIIOIOTH CTaTyC IEPCOHANY; JAOMOBJICHOCTI 3
ypsaaMu KpaiH nepeOyBaHHs;, YTOIU 3 IHITUMH MKHAPOJHUMU OpraHi3amisMu [2].

[IpaBoBi HOpMH, TIOB’s3aHi 3 AiSUTBHICTIO MKHAPOAHUX OpTraHi3alliii, yMOBHO
MOJKHA TIOJUIHTH HA TPU TPYIH: BHYTPIITHE IIPaBO, 30BHIIIHE MPaBO Ta crenudigHi
NPaBOBI HOPMH.

BryTpimHe mpaBo (B1acHe MpaBo) — HOPMHU, SKiI PETTIAMEHTYIOTh TisIbHICTh
CaMHX MDKHApPOJHHUX OpraHi3alliif, BA3HAYAIOTh XapakTep (YHKIINA Ta MPaBOBHU CTaH
PI3HHX KaTeropii epcoHaiy, peryjaoloTh MOPsA0K BUPILICHH MallHOBUX, (PiIHAHCOBUX
Ta IHIIMX TUTaHb. Y BHYTPINIHBOMY MpaBi pO3PI3HAIOTE KOHCTHUTYIMHE IIpaBo,
aZMiHICTpaTHBHE MTPaBo, (iHAHCOBE Ta OIOJDKETHE IPaBo.

30BHIMNIHE TIPaBO — HOPMH, SIKi (IKCYIOTh MicCIle MiXKHApOIHOI opraHi3arii B
3araipHil CHCTeMi MIXHAPOIHHMX BiTHOCHH: IPAaBOBHU iHCTPYMEHT, 3a JOIIOMOTOIO
SKOTO MDKHApOJHa opraHizauis 3adesneuye 13 cBiil craryc y KOHKpETHUX yMOBax ii
MicreniepeOyBaHHS, 3B’S3KM 3 JepKaBaMH Ta IHIOUMH MDKHapOJHUMH i
HalliOHAILHUMH OpraHi3alisMHu.

HanHanioHanpHICTh — CYKYNHICTh IOPUAMYHO 3aKPIIUVIEHHX IOBHOBAXXEHbD,
SIKUMU JIep>KaBH HAIUISIOTh BU3HAYCHUH MDKHApOJHUI OpraH A LiJIeCpsIMOBAaHOTO
pETyIIOBaHHS X B3a€EMOBIJIHOCHH BiAMOBIIHO 10 KOMIICTEHI JIepKaB-WICHIB, HaBITh
0e3 ix 3rogu. OCHOBHUMHE OCOOJIUBOCTSIMH HaIHALIOHATHHOI MIKHAPOIHOI OpraHi3amii

€ TIpaBO MDKHApOJHOI opraHizamii Ha BTpy4YaHHS B NHUTAHHSA, W0 HAJIEXKATh [0
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BHYTPIITHROI KOMITETEHIIIi Iep>KaBH 3TiAHO 3 il KOHCTHTYIIEIO; MTOKIAJaHHS ITHPOKUX
MIOBHOBXXEHb 13 BU3HAUCHHSI IIPABUII | HAJIATOJDKEHHS KOHTPOJTIO 32 X JOTPUMAaHHSM Ha
HETpeJICTaBHUIBKI OpraHd, TOOTO MIKHApOAHWX CIYXOOBIIB; IpaBO oOpraHizarmii
CBOIMH pilIeHHSMH 3000B’S3YBaTH W YHOBHOBaXXYBaTH (Hi3WYHHX 1 IOPHUINYHUX OCIO
nepkaB-wieHiB. KoxkHa opranizaiiss BUOMpae KOHKpETHI NMpaBoBi (OpPMHU pillleHb i
BIJMOBIAHI Ha3BM (HANMpPUKIAA, MOCTAHOBA, JUPEKTHUBA, PErVIAMEHT, PEKOMEHIAIIis,
pilIeHHS, 3BEPHEHHS TOLIO). Y MPaKTHUIl AiSUIBHOCTI MIKHAPOAHUX OpraHizamii icHye
YOTHPH METO/IU NPUHHATTS pitieHs. [Ipu oqHOCTaiiHOMY METO/ PillIeHHS He MOXe OyTH
MIPUIHATE, SKIIO OJWH i3 WICHIB opraHizamii OyB BiACYTHiHf a00 yTpuMaBcs Bif
TOJIOCYBaHHS. MaXOpUTapHUH MeToX Tepeadadae MPUIHATTS PIIICHHS OLIBIIICTIO
rosociB. KoHCeHCYCHHI METO]T 3aCTOCOBYETHCS, KOJIM HE BUHHUKAE 3allepeueHb 13 OOKyY
xo04a 0 OJTHOTO WICHA OpraHi3amii IpOTH MPUITHATTS KOHKPETHOTO aKTa abo JOKyMEHTa.
[Tpu Merozi «3BaKEHHMX» TOJIOCIB WICHH OpraHizaiii MalTh HEOJHAKOBY KUIBKICTh
TOJIOCIB 3aJI€XKHO BiJI 3a3HAYEHUX Y CTATYTi MOKa3HUKIB. HalmommpeHimmm y cydacHuX
MDKHaApOJHUX OpraHizalisix € MaKOPUTapHUH METO/I.

VY Hayui Mi>KHapOAHOTO MpaBa BUAUISIOTH TaKi OCHOBHI (PYHKIIIT MI>XXHapOIHUX
MDKYPSJOBHUX OpraHi3amii:

KOHTPOJIbHA;

OIlepaTUBHA,;

peryIsTHBHA.

KonTponbHa (yHKINS MOJSTae B 3MIHCHEHHI KOHTPOJIIO 32 BIAMOBIAHICTIO
TIOBEIIHKH JIepKaB HOpMaM MDKHApOAHOTO mpaa. [l Ib0ro oprasi3amis Ma€e IpaBo
30MpaTu ¥ aHaIi3yBaTH BIAMOBIAHY iH(pOpPMAaIIit0, 0OTOBOPIOBATH i Ta BUCIIOBIIOBATH
CBOIO JYMKY B pe3ojoLisx. Y 0araThboxX BHIMAIKaxX JNepikKaBH 3000B’si3aHi PEryyspHO
HaJaBaTH JOINOBiAI IMPO BHKOHAHHS HHMH HOPM MIDKHApOJHOTO IpaBa i aKTiB
oprasizarii y BiIHOBiHiH cepi, 0cOONMBO B rairy3i 3aXHUCTY MPaB JIIOAWHH.

OmneparnBHa (DYHKIIisI 3BOTUTHCS IO JTOCATHEHHS IiJIeH OpraHizamii IUITXoM

Oe3nocepelHbOT AISUTFHOCTI BIIACHUMH 3aco0aMu opraHizamii. Oprarizamii HaJaroTh
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€KOHOMIUHY, HAyKOBO-TEXHIYHYy ¥ IHIIy XOMOMOTY Ta KOHCYIBTAIliifHI ITOCIYTH.
3HauHMI{ PO3BUTOK Yy IbOMY acnekti orpumanu omepauii OOH 3 migTpuMkn mupy
(MupoTBOpUi omepartii).

PerynaruBHa ¢yHKIis nepeabadae yXBaJeHHS pillleHb, 0 BU3HAYAIOTH I,
NPUHIMIM Ta TNpaBUia IMOBEIIHKH JepXaB-wieHiB. Taki pilleHHS MaroTh JIHIIe
MOpPaJIbHO-TIOJITUYHY CHIIy, MPOTE iX BIUIMB HAa MDKACP)KABHI BiJHOCHHHM ¥ Ha
MDKHApOJHE IIPaBO HE MO>KHA HEJIOOLIHIOBATH.

[MocTiiiHi mpeAcTaBHUITBA NpPU MDKHAPOJHHUX OpraHizalisix BXOJAATbH 0
CHCTEMH 3apyODKHUX OpraHiB 30BHIIIHIX 3HOCHH Ta € CKJIAJOBOIO IUILIOMATHYHOL
ciryxOu nepkaBH, SIK 1 TocosbcTBa. [IpaBoBOIO OCHOBOIO BHCTymae BineHcbka
KOHBEHIIiSI TPO TPEACTaBHUITBO JAEpKaB B IX BIAHOCHHAX i3 MDKHAPOIHUMH
opraHizamisMHu yHiBepcalbHOTO Xapakrepy Bix 14 6epesns 1975 p.

[MocriliHe MPeACTaBHUIITBO HE aKPEAUTYETHCS, Ha BiAMIHY BiJ IOCOJIBCTBA,
Mpu JepkaBi mepeOyBaHHSA, OCKUIBKH CTBOPIOETHCS BUKIIOYHO I MiATPUMAaHHS
3B’sI3KiB 13 oprasizamieto. OJHaK BOHO Mae€ KOPHCTYBAaTHCSl BCiMa IPHUBLIESMH Ta
IMyHIT€TaMH, [0 BH3HAYaIOThCS MDKHAPOJHO-TIPABOBMM YHHOM. BigmosizHo 10
BimeHchKOi  KOHBEHIlI, OCHOBHHMH  HAlpsSMKaMH  JisDIBHOCTI  TOCTIHHOTO
IIpeACTaBHUITBA IIPH MDKHAPOIHIN opraHizalii €:

— HaJIe)KHE MIPEJICTABHUIITBO AeP)KaBU-WICHA B OpraHi3ailii;

— Y4acTh JIep>KaBH B MEPEroBOpax y MeKax OpraHisarii;

— 3a0e3MedyeHHs JisUIbHOCTI JIep)KaBU B MexKax opraHizariii;

— indopmariitne 3abe3medeHHS IEpKaBH, IO HAACHIAE, MIOAO isUTBHOCTI
oprasisariii;

— 3aXMCT Hal[lOHAJbHUX 1HTEPECIB JIepKaBH 111010 OpraHizaiii.

JIisUTBHICTh MOCTIHHOTO TPEACTABHUIITBA MPH MDKHAPOAHIA opraHisarii, Ha
BIIMiIHY BiJ TOCOJBCTBA, TPH JepkaBi NepeOyBaHHS HE aKPEIUTYETHCS, OCKIJIBKH
CTBOPIOETHCS BUKIIOYHO IS MiATPUMAaHHS 3B’S3KiB i3 opranizamiero. OmHaK, MOXe

KOPHCTYBaTHUCS BCiMa TPUBLICSIMHU Ta IMYHITETaMH, 110 BH3HAYAIOTHCS MIKHAPOIHUM
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mpaBoM. CydacHe M>KHapOJHE MIPaBO HA/A€ MPHUBiJE] Ta IMYHITETH K YHIBEpPCAIBHNM,
TaK 1 perioHalbHUM MDKHApOJHHMM OpraHizauisM. 3a3BHYail HpuBiiel Ta iMyHITETH
MDKHApOZHHMX  OpTaHi3aliii BH3HAYAIOTBCS B iX CTaTyTHHX JIOKyMEHTaXx,
0araToCTOpOHHIX KOHBEHIISIX 1 TBOCTOPOHHIX yrogax MiXK OpraHi3ami€io Ta JepkKaBoko
nepeOyBaHHS.

BiamnoBinHO 10 MiXKHAPOAHOTO ITpaBa Mi>KHAPOAHI MIKYpsIIOBI opraHizaii ta
iX TOocamoBi OCOOM HAMIMAIOTHCS TMPHUBUICIMH #W  IMYHITETAMH TCPEBAXKHO
(hYHKIIOHATEHOTO XapaKTepy

[Muranuas npuBineiB Ta IMyHITETIB BApTO PO3TILIIATH Y ABOX aclieKTax. A came:

+¢ mpuBiiel Ta IMYHITETH MIXKHAPOJAHUX OPraHi3alliii i iX mocagoBux ocio;

¢ mpuBiaei Ta IMYHITETH NPEICTABHHUKIB JepXaB, M0 OepyTh ydacTb y
IiSUTBHOCTI MDKHAPOJHUX OpraHi3amiit i KoH(pepeHiii.

BimeHcbka KoHBeHIiss 1975 p. mpo MNPEeaCTaBHUIITBO JEpKaB y iXHIX
BiIHOCHHAX 13 MD>KHAPOJAHUMH OpTraHi3allisiMU YHIBEpCAITHHOTO XapaKTepy BCi MpUBiel
Ta IMYHITETH TOLISE HA JIBi TPYIIH:

1)npuBisei Ta IMyHITETH CAMHX OpPraHiB 30BHIIIHIX 3HOCHH 332 KOPIOHOM;

2)rpuBinei Ta iIMyHITETH CITiBpOOITHHKIB IIUX OPTaHiB.

Jo mepmoi rpynu HayiexaTb Taki OCHOBHI IpHBijei Ta IMYHITETH, SK
HETOTOPKAHHICTh NPUMIIIEHb MPEIACTaBHUITB 1 JeJeramiii B opraHax 1 Ha
KOH(EepeHIIisIX, HeAOTOPKAHHICTH iXHIX apXiBiB i JOKYMEHTIB, TOJATKOBI IMJIBTA, MATHI
NpUBiIE], MPaBO KOPUCTYBATHCS IPariopoM Ta eMmOieMoro (repOoMm) aepikaBH, IO
HaTpaBIIsi€e JeJerallifo, Ha MPUMIIICHHIX Ta TPAHCIIOPTHUX 3ac00aX MPeICTaBHUIITB Ta
Jererarii.

Jlo nmpyroi rpymu HaJEKHTh OCOOKMCTAa HEIOTOPKAHHICTh, HEJOTOPKAHHICTH
pesuneHnii Ta MaliHa, KOPECHOHJEHLIi, IMyHITET BiX IOPUCIMKII{, 3BUILHEHHS BiJ
MOJIATKIB Ta 300piB, cBOOOIa TIepecyBaHHs Ta 3B 53Ky, sIKa Nependavyac BUKOPUCTAHHS
SK TUIKYpP €PiB, TaK 1 3aKOJOBaHUX a00 OTH(PPOBAHUX JCTICIII.

[pusinei Ta iMyHITETH MDKHApOAHHUX OpTaHi3amii i IX mocagoBUX 0Cid MarOTh
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(yHKIIOHATPHUHA XapakTep, TOOTO BOHM HAMAIOTHCS IS JAOCSATHEHHS OpPTaHi3ali€io
CBOEl MeTH W Uil Oe3NepelKoJHOr0 BHKOHAHHSA Ii HOCaJOBUMHM 0OCOOaMH CBOIX
¢yakmid. Ha mpaktumi me o3Hadae, IO BOHHM [IIOTh TOAI, KOJHM IIOCagoBa ocoba
rmepedyBae TpHU BUKOHAHHI CITy)KOOBHX OOOB’SI3KiB. A TOMY BOHH 3HA9HOIO MIpOIO
BIZIPI3HSIOTHCS BiJl IUIIOMATUYHHUX TPUBLICIB Ta iMyHITETIB. LIS BIAMIHHICTD TOJISTaE
B TOMY, 1110 0OCST BKa3aHMX IIPUBLIEIB Ta IMyHITETIB Yy MDKHAPOJHHUX OpraHizamisx i ix
MocasioBUX 0ci0 ByXK4Mi, HDK 00CAT TpHBNEiB Ta IMYHITETIB SK C€amMoro
JUIUIOMAaTHYHOTO TMPEJCTaBHUITBA, TaK 1 HOro CcmiBpoOIiTHUKIB. BuHsTKOM i3
3arajJbHOTO TIpaBWJa € KaTeropis BUINUX ITOCAAOBHX OCi0: T€HEpalbHUH CeKpeTap
oprasizaunii i Horo 3acTymHHKH, a TakoX wieHn Mixnapognoro Cyny OOH, ski
KOPHUCTYIOTHCS TUIUIOMATUYHUMH TIPHBIICSIMH Ta IMyHITETaMH.

CTpykTypa MDKHapOIHUX MDKYPSIOBHX OpTaHi3alliii, SK MpaBHIIO, MICTHTH
Taki  €JIEeMEHTH: NPEACTaBHUIIBKO-IOpaTuuil  (BHUIIHMI),  BHUKOHAaBUMHA  Ta
aZMIHICTpaTUBHUI OpPraHU, KOMITETH Ta KOMICii 3 IEBHUX MMUTaHb.

BignosigHo 10 BieHCEKOI KOHBEHIlT, OCHOBHHUMH HANpPSIMKAaMH JiSUTBHOCTI
HOCTIHHOTO MPEJCTaBHUITBA IIPH MDKHAPOJHIN opraHizanii €:

— HaJIS)KHE MIPEACTaBHUITBO JepKaBH-4JeHa B OpraHizarii;

— y4acTh JIepKaBHU B [IEPEroBopax y Mexax opraHizarii;

— 3a0e3MedYeHHs QisTTbHOCTI Jep)KaBU B MEXax OpraHizallii;

— iHdopmariitHe 3a0e3medYeHHS Iep)KaBH, IO HAACHIAE, MIOAO MisUTBHOCTI
oprasizariii;

— 3aXUCT HAI[IOHAIBHUX IHTEPECiB IepKaBH IIOA0 OpraHi3allii.

[HCTHTYT MDKHApPOJAHUX OpraHizaliifi TICHO TOB’sI3aHUI 13 IHCTUTYTOM
MDKHApOJAHUX KOoHQepeHlid. Y cy4yacHOMY MDKHApOJHOMY MpaBi Wil TepMiHOM
MDKHapoJHa KOH(EpeHIIs pO3yMilOTh TUMYAacOBHH MIXHApOJHHMH OpraH, y SIKOMY
6epyTb y4acTb OQiliifHI PeJCTaBHUKN TPHOX 1 OijblIe AepxaB abo iHIMX Cy0’€KTiB
MDKHapoOJHOTO TIpaBa, 3 MOXJIMBHM IIPEACTaBHUITBOM BiA TpeTiX Jepias,

MDKYPSIIOBHX 1 HEYpSIOBUX OPTaHi3allill sIK CIIOCTEpiradiB, sIKU Ma€ y3roiKeHI Mix
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YYaCHHUKaMH METy, KOMIIETEHINI0 1 TpaBmia mpouenypu. MikHapoaHi KoH(peEpeHTIil
MOXYTh MaTH Pi3Hi HailMEeHyBaHHs: KOHIpeC, Hapaaa, KOH(EPEHLIis TOWo, IPOTe 11e He
Ma€ IOPUANYHOTO 3HAYCHHS.

VY MiKXHapOIHUX BIJHOCHHAX 3alIe)KHO Bill cepHl iSIBHOCTI MiKHApOIHI
KOH(pepeHINi MOAUIAIOTECS Ha MHPHI, MONITHYHI, CKOHOMIYHI, IWIJIOMAaTHYHI Ta
3MiLIaHi.

3a3Buyaii METOI MiXKHAPOIHOT KOH(EPEHIIT € po3po0Ka i YXBaJICHHS TEKCTY
MDKHaApOJHOTO JOTOBOPY; OOTOBOPEHHS IEBHOI MIXKHAPOIHOT IpodiieMu abo mpodiiem
1 YXBaJICHHS CIIUIBHOI 3asBU; OOMiH TyMKaMH Ta iH(QOpPMAIIIE€0 3 IEBHOI Mi>KHAPOIHOL
pobiemMu abo mpoOIeM 1 BUpOOIIeHHS peKOMEHIAIIH.

MixnaponHi KoH(pepeHmii ans 3a0e3nedeHHs YCHINTHOCTI CBO€i poboth
NPpUIMAaOTh PaBrIIa MIPOLEAYPHU — HOPMATHBHUIA aKT TaK 3BAaHOTO BHYTPIIIHBOTO, 200
aJIMiHICTpaTHBHOTO, IpaBa KoHQepeHuiil. BoHM mNOKIMKaHI periiaMeHTyBaTu BCi
ACIEeKTH MisIBHOCTI KOH(EPEHIIii 3 METO AOCATTH 1i epeKTHBHOI Ta IUTIAHOT POOOTH.
MoHa BHMIUIUTH YOTHPH acleKTH, IO MiUIAraloTh peryiaMeHTalil INpaBUIaMu
nporenypu Oyab-sAKol KOH(epeHIlii: craTtyc neneraiiid sk oQiniiHUX MPeICTaBHUKIB
Jep)KaB-y4acHHIb; CTaTyC MOCAJOBLIB KOH(EpeHLil; MpaBoBe CTAHOBHIIE Ta MOPSIOK
JISUTBHOCTI  ceKkpeTapiaTy KOH(QepeHIil Ta HWOro BHKOHABUOTO TIJIABH; IOPSIOK
YXBaJICHHS pillleHb KoHpepeHtieto [23].

[Ipu MiXHApOIZHUX Oprafizamisx MOXYTh OyTH 3acHOBaHI # THMYacoBi
MPEICTaBHUIITBA ACPIKAB, IKi IMCHYIOTHCS ACICTAIIIMH, 1110 TOCHIAIOTLCS IS Y4aCTi B
poboTi cecii MikHapomHOI opranizamii, ii OCHOBHHX OpraHiB ab0 CKIMKaHHUX HEI0
koH(pepeHUil. BigeHchbka KOHBEHIs PO MPEICTaBHULITBO JIepKaB Y iX BiIHOCHHAX 3
MDKHApPOAHUMH OPraHi3alliiMU yHIBEPCAIbHOIO XapakTepy 1975 p. BH3HAuae craryc
Jenieraniii B opraHax i Ha KOH(EpEHIisIX MDXHApOIHHUX opraHizamii. Jlenmeramis — me
TUMYAacOBHH 3aKOPJOHHMH OpraH 30BHIIIHIX 3HOCHH JEp)KaBH, CTBOPEHHMH IS
BUKOHAHHS TIEBHUX, 3AEOLTBIIOrO YiTKO BHU3HAYEHUX 3aBIAaHb IIJl 4ac PoOOTH B

TIEBHOMY OpTaHi opraHizailii 200 MiXHapOJHIH KOH(EpeHIIii, Tka IPUIHHSE TisTbHICTh
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TTiCITSE 3aBEPIICHHS CBOET MiCii.

MixHapogHa HEypsIoBa Oprafizaimiss — II¢ OpraHi3amlis HEKOMEepILiiHOTrO
XapakTepy, CTBOpEHa HE Ha OCHOBI MDKYpPSOOBOI yroaW, OIHAK BiATIOBIAHO 10
HOPMaTHBHOTO aKTa JIep)KaBH-MicIieniepeOyBaHHS IS 3MiHCHEHHS OisUTHOCTI B IBOX i
OinbIIIe Iep)KaBaxX BiAMOBIIHO 0 OCHOBHHMX MPHHITUITIB I HOPM MiXKHAPOJHOTO MpaBa.
Kpurepii, 32 sIKUMH BU3HA4Ya€THCSl MDKHAPOIHA HEYps10Ba OpraHizaiis:

— CTBOpEHa HE Ha OCHOBI MIXKYpPSIIOBOI yTOAM;

— Ma€ BiJUTUICHHS IPUHAIMHI B TPbOX KpaiHax;

— Mae OyTH BU3HaHA NPUHANMHI OTHi€I0 KPaTHOK YM MaTH KOHCYJIbTaTHBHHUH
CTaTyc y MDXYpSIIOBiH opraHizarii;

— Ma€e OTPUMYBATH T'POIIi OUTBIIE HIXK 3 ONIHi€] KpalHH;

— mae nisté BimnoimHo mo Craryry OOH i 3aramsHoi [Jlexmapamii mpas
JIFOTUHU;

— BIJICYTHICTb IIiJICH, TIOB’A3aHUX 13 OTPUMaHHAM IPUOYTKY.

YcraHoBYI JOKYMEHTH HEYPSIOBUX OpraHi3amiid He € MXXHapOIHUMHU YTroAaMu
Ta HE pErJIaMEHTYIOTCS HOPMaMH MDKHApOAHOTO NyOjiiuyHoro mpaBa. Tomy
MDKHApOJHI HEYpPSIIOBI OpraHizanlii, Ha BiAMIHY Bil Iep)KaBHHUX, HE BUCTYIAIOThH
cy0’€KTaMHi MDKHApOJHOTO IpaBa. YieHaMu MDKXHApOJHUX HEYPsIOBUX OpraHizamii,
Ha BIAMIHY Bil MDKIEPKaBHUX, Y POOOTI SIKUX OEPYTh YIacTh IPEACTABHUKH YPSIiB, €
MIpUBaTHI 0cOOH, HaiOHANBHI OpraHi3aii, abo i Ti Ta iHmi ogHOYacHO. [lo GiTbImOCTI
HEYPSIIOBUX OpraHi3ailiii BXOJSITh KOJCKTHBHI WICHH — HAI[IOHAIBHI acolialii,

HaI[iOHANBHI TPYIH, HAIIOHATBHI TpodeciitHi opranizamii T

9. TUIITIOMATHYHE TA KOHCYJIbChKE IIPABO

JluriomatiyHe mpaBo — 1€ Taly3b MDKHApOIHOrO IpaBa, SBIs€e co0OIO
CYKYITHICTh MIDXKHapOJHO-TIPABOBHX MPUHIMIIB 1 HOPM, IO PETYIIOIOTH OdimiiHi
BITHOCHHH MiX Cy0'€KTaMH MiDKHApOTHOTO TpaBa i BU3HAYAIOTH NPABOBUH CTATYC i

(yHKII{ opraHiB 30BHINIHIX 3HOCHH Jep:KaB 3a KOPJOHOM 1 iX IEepCcOoHaTy, a TaKoxX
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IMyHITETH 1 IpuBiIel MiKHapOIHHUX OpraHi3amil, X mocamoBux ocib i CIry>KOOBIIiB.

[Nepmmm GaraTocTOPOHHIM JIOTOBOPOM B 00JIACTI AWIUIOMATHYHOTO IpaBa, B
SKOMY Opajyio yJacTh BiCiM €BpPONEHCHKUX JIEpKaB, BBAKAEThCA BieHCHKUI MPOTOKOT
Bin 7 Oepesns 1815 poky (BimeHChKHil periaMeHT) Mpo KJIacH IUIUIOMATHYHHUX
MPEJCTaBHUKIB, JOMOBHCHHI aaXCHCHKUX MPOTOKoIoM 1818 p

IcToTHMII BHECOK B PO3BUTOK IUIUIOMAaTHYHOIO IIpaBa BHecia ['aBaHCbKa
KOHBEHIIISI 1TPO AWIUIOMATHYHUX YMHOBHUKIB 1928 1. ('aBaHChKa KOHBeHLIs). Y HiH
KOIM(IKOBAHO X04Ya 1 Ha PEerioHAILHOMY PiBHI PsJ] HOPM 3BUYAEBOTO Mpasa. ['aBaHChKa
KOHBEHIIiA i€ Y BiTHOCHHAX OepyTh ydacB maHmMit yac OCHOBHIM JOTOBipHUM aKTOM Y
cdepi IUIUIOMATHYHOTO TMpaBa € BifeHChka KOHBEHINS MPO MUIUIOMATHYHI 3HOCHHH
1961 p., BimeHcpka KOHBEHIIIS PO KOHCYIBCHKI 3HOCHHU 1963 p. Baxknnee 3HaueHHS
MaroTh KouBeHIlis mpo cmenianbHi Micii 1969 poky i BinmeHcbka KOHBEHISI TIpo
MPEJACTaBHUIITBO JCp)KaB y 1X BIJHOCHHAX 3 MDKHAPOAHUMH OpTaHi3aIlisiMu
yHiBepcabHOTO Xapaktepy 1975 poky, KonBeHIii npo 3ano0iranssi Ta MOKapaHHS
3JI0YMHIB TIPOTH 0Ci0, SIKI KOPHUCTYIOTBCS MIXKHAPOJHHM 3aXHUCTOM, Yy TOMY YHCIHI
JUTUTIOMAaTUYHUX areHTiB, 1973P. 1 iHII J0roBOpH B Ll Tamy3i

JumnoMaTiyHe TPEACTABHUIITBO — IOCTIHHWIA 3aKOPHOHHHNA IEepKaBHUMA
OpraH 30BHIIIHIX 3HOCHH, CTBOPEHHUH Ha OCHOBI CIIUIBHOI YTOJM OZHIEIO JIEP)KaBOIO Ha
TepuTopii 1HIIOI I MiATPUMAHHS NOCTIHUX OQIIifHNX KOHTaKTiB. BoHO BHCTyMae
Bi IMEHI CBO€I Aep)kaBU B YCIX NHTaHHAX, IO CTOCYIOThCA BIIHOCHH 3 IHIIOO
CTOPOHOIO.

CyuacHa qUnIOMaTHYHA IPaKTHKa BUKOPUCTOBYE TaKi BUAN AUTNIOMaTUIHUX
Npe/ICTABHUIITB!

— MOCTIHI: TOCONBCTBO, MICisl, MOCTIHHE MPEICTaBHULTBO MPH MIXXHAPOIHUX
OpraHi3alisx;

— THMYacoBi: JWIUIOMaTH4HI NpPEACTaBHUIITBA, CTBOPEHI Uil BUKOHAHHS
creniaJbHUX MICIi.

OxpeMy KaTeropio yTBOPIOIOTh IUIUIOMATHYHI NPEJCTAaBHHULTBA JIEpPXKaBU-
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Micta Barmkan. Sk mpaBmiio, BOHM Ha3MBAIOTHCS HYHIIATYpaMH W OYOIIOIOTHCS
HyHIisiMU. L[ TpakTHKa € OB’ 13aHOI0 3 0COOJIMBICTIO X ITOABIHHOTO CTATYCY: 3 OJJTHOTO
00Ky, BOHHM mpencTaBisaioTe Ilamy PuMcbkoro sk riaBy KaTONUIIBKOI LEPKBH 1 €
LIEPKOBHUMH CTPYKTYPaMH, a 3 IHIIOTO — 3HIHCHIOIOTH MIPEACTAaBHUITBO BaTnkaHy sx
JIepIKaBH.

Kareropis IumioMaTu4HOro MpeJICTaBHUIITBA BU3HAYAETHCS KATEropiero, 10
SIKOT HaJISKUTh HOTO TJIaBa, SIKUH, y CBOIO YEpry, BU3HAYAETHCS 32 JJOMOBIICHICTIO MK
JepkaBaMu. Jlo ckiaqy IUIIOMaTHYHOTO IPEJCTABHULITBA BXOISTh:

— TJaBa JUTUIOMaTUYHOTO TIPEJICTABHHUIITBA;

— IepcoHal  JAWIUIOMAaTHYHOrO  IPEACTaBHUITBA:  JAWIUIOMATHYHUH,
aJIMiHICTPAaTHBHO-TEXHIYHHH, 00CITyTrOBYIOUH

CyKyIHICTh WICHIB JUILIOMATHYHOTO MIEPCOHATY 1HO3eMHUX JUILIOMATHIHIX
NPEJCTaBHUIITB Yy I [depXkaBl Ta WICHIB 1X CIMCH HAa3MBAETHCS MUIUIOMATHYHUM
KOPITYyCOM.

Ouostoe AWIUIOMAaTHYHUAN KOPIYC JTyaeH (JeKaH, CTapllMHA) — CTapIiuii 3a
KaTeropi€ro Ta 3a 4acoM aKpeJMTaIlii B JiepxaBi epeOyBaHHS I1aBa TUILIOMATHYHOTO
MIPEACTaBHUIITBA.

MiHicTepcTBO 3aKOPJOHHHMX CIpaB IPUHMAIOY0l JAEp)KaBU PETYISIPHO
MyOTiKy€e CHUCOK AWIUIOMATHYHOTO KOPITYyCy, aKpEeOWTOBAHOTO B IIEBHIH KpaiHi.
[HO3eMHUM MUIIIOMaTaM Ui HiATBEp/KEHHS 1X cTaTycy Jiep)kaBa mepeOyBaHHS BUIA€E
JUIJIOMAaTHYHI KapTKH Ta CrielialbHi HOMEPHI 3HaKM Ha TPAHCIOPTHI 3aCO0H.

VY MDKHapogHOMY IpaBi aKpPEOUTYIOUOIO AEPKaBOIO HA3MBAETHCA Ta, fAKa
HATpAaRBJISE B iHINY JEP)KaBy CBOE IUILIOMATHYHE MPEIACTABHUIITBO, a JIep)KaBa, y AKil
PO3MIIICHO IUIJIOMATHYHE MPEACTABHHUIITBO, IMEHYETHCS MPUHMAIOU0I0 ICPIKaBOIo,
a0o JepKaBoro nepeOyBaHHS.

Bipua rpamora — JOKYMEHT, SKHH [a€Tbcs IMocCiy (MOCIAHHUKY) ISt
aKpenuTalii B iHO3EMHIH JepKaBi, MiAMHCYETHCS TIABOIO JEpP)KaBH, MO aKPEOUTYeE, i

CKPITUTIOETHCS TIEYaTKOIO MiHICTEpPCTBA 3aKOPJOHHMX CHpaB. Bipuy rpaMoTy BpydaroTs
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B YPOUHCTIH OOCTAaHOBIII.

3rigHo cr.3 BimeHChKOi KOHBEHIII MPO IUILUIOMATH4YHI 3HOCHMHH 1961 p.
JTUTUTOMAaTHYHUM MPEICTABHUIITBAM IIPUTAMaHHI Taki (QyHKIII:

1) mpexcraBHHUIBKAa — MPEICTaBHUIITBO aKPEAUTYIOUOi Iep)KaBU y JepiKaBi
nepeOyBaHHS;

2) KOHCYJIbCbKa — 3aXUCT Y JiepkaBi nepe0yBaHHs IHTEPECIB aKpeAUTYI4Ol
JIepkaBH Ta ii TpOMaIsIH y MeXax, SIK JI0IycKae MKHapOJIHE TPaBo;

3) meperoBopHa — BEAEHHS IIEPETOBOPIB 13 KEPIBHULTBOM JEP)KaBH
repe0yBaHHS;

4) indopmariiitHa — 3’sCyBaHHS BciMa 3aKOHHUMH 3aCO0aMH YMOB 1 TOZIH Y
JIepxkaBl TepeOyBaHHA Ta TIOBIIOMIIEHHS NP0 HHUX KEPIBHHUITBY AaKpeIUTYIOUOl
JepIKaBy;

5) mocepenHUIbKA — 3a0XOYEHHS IPYXKHIX BIJHOCHH MIX aKpeAUTYIOUOO
JICP’KABOIO 1 JepikaBOO IepecOyBaHHS Ta PO3BHUTOK iX B3aEMOBIAHOCHH y cdepi
€KOHOMIKH, KYJbTYpPH Ta HAYKH.

[MpunuHeHHs AiSUIBHOCTI AMIUIOMAaTHYHUX HPEACTABHULTB Y LIJIOMY SIK
OpraHiB Jep)KaBHU 32 KOPJOHOM MOJXeE BiIOYyBaTHCs B TAKHX BUIIaJKaX:

— y pasi pozipBaHHS a0 NPUIIMHEHHS IUIJIOMATHYHHUX BIJHOCHH MiX
JepiKaBaMu;

— y pa3i BHHHKHEHHS M [IUMU JIep)KaBaMy CTaHy BiliHU;

— KOJM B aKpeAMTYIOUidl JepxkaBi abo KpaiHi nmepeOyBaHHS BilOyBarOTHCS
JIOKOPiHHI COLiaTbHO-€KOHOMIYHI 200 TMONITHYHI 3MiHH, 1 HOBE JepKaBOTBOPEHHS HE
BHUCJIOBJIIOE HAMIPY POIOBKYBATH AUTUIOMATHYHI BITHOCHHH;

— KOJIM OJHA 3 JBOX JCpKaB, IO MIATPUMYIOTh MK COOOI0 JUILIOMATHYHI
BIZTHOCHHH, TIEPECTAE iICHYBATH SIK Cy0’€KT MIXXHApOIHOTO ITpaBa.

ToproBenpHe  NpPEACTaBHUNTBO — 1€  YacTHHA  JTUIUIOMaTHYHOTO
MIPEJCTaBHUIITBA B OKPEMIil JIeprKaBi, sIKe 3MIMCHIOE CBOIO MiSUTBHICTH il 3arallbHIM

KEepiBHUIITBOM II0CTIA 1 € MiI3BITHAM MPO(iTbHOMY MiHICTEPCTBY (30BHIIIHBOI TOPTIBIIi
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a00 ekoHOMIiKH TomIo). IlomMUpEeHNMH € BHIAAKH, KOJHM TOPTOBEIbHE MPEICTABHUAIITBO
OYOJIIOE TOPrOBEJIbHUN NPECTABHUK, SKOTO IpH3HAYa€e ypsiA. [HCTUTYT TOProBeIbHUX
MPEICTABHUITB OyB YBEACHWH 1O CHUCTEMH 30BHIIIHIX 3HOCHH [I€PXKaB 3aBISIKH
mpaktuii kKomumHboro Coto3y PCP 1 3akpimieno y BinmeHcbkiii KOHBeHIII mpo
JMUIUTOMATHYHI 3HOCHMHM 1961 p. Y [IUIUIOMATHYHIA MpPAKTHI Iedl IHCTUTYT €
CKJIaIOBOIO YAaCTHHOIO BiJIIIOBIHUX ITOCOJILCTB 1 MICiii.

JluromaTiyHi npuBiIel # IMyHITETH — 1€ CYKYITHICTh OCOOJIMBHX MLIBT, ITPaB
1 mepesar, HaJlaHUX 1HO3EMHUM JAWIUIOMAaTUYHUM HPEICTaBHHULTBAM, 1X MEpPCOHANY i
IHIIEM 0co0aM, IO KOPUCTYIOTHCS HHUMH 328 MDKHAPOIHHM MPABOBHM 3aXHCTOM Ha
TepUTOPil IepKaBH rmepeOyBaHHS.

[puBinei — npaBa AWINIOMATHYHOTO NPEICTAaBHULTBA Ta IAUINIOMATHYHOTO
areHTa Ha OTPUMAaHHS IIepeBar i 3iiicCHeHHS 3 00Ky epKaBH NepeOyBaHHS A1l Ha CBOIO
KOpHUCTh. BozHouac 1e 000B’s130K jepxaBu nepeOyBaHHs 3A1MCHIOBATH TEBHI Iii Ta
HaJaBaTH IEePeBary JUIIOMaTHYHOMY IPEICTaBHULTBY Ta JUIUIOMATHYHUM areHTaM.

IMyHiTETH — mpaBO QUIUIOMATHYHOIO NMPEACTABHUITBA Ta JUIFIOMATHYHOTO
areHTa Ha BUKIIIOYEHHS 3-TI1J1 FOPUCIUKIIT AepKaBy NepeOyBaHHs 13 BU3HAYEHOTO KoJia
MUTaHb Ta 000B’SI30K JAepKaBH NepeOyBaHHsS yTPUMYBATHCh Bill MPABOBHUX Iii MO0
JUIIIOMAaTHYHOTO MPEACTaBHUITBA Ta AWIUIOMAaTHYHOTO areHTa 3 BM3HAYEHOTO Koja
MTUTAHb.

Koncynbcpka ycTaHOBa — 1€ TIOCTIHHAN ep>KaBHIHA OpTraH 30BHIIIHIX 3HOCHH,
KW iepe0yBae Ha TepUTOPIT IHO3EMHOT Aep)KaBH BHACIIIOK BiATIOBIIHOT M>KHAPOTHOT
yronu, Ha KWW MOKJIAIeHO BUKOHAHHS (YHKIIN 3aXHCTY 1IHTEPECiB CBOEI epikKaBH, il
rpoMaJisiH Ta IOPUANYHUX 0ci0. J[epenamu KOHCYJIBCBKOTO IpaBa € MiKHApOJIHI
JIOTOBOpY ¥ MDKHAPOJHO-TIPABOBI 3BMYai, a TaKOXX HAI[IOHAIbHE 33aKOHOIABCTBO
nepkaB. MDKHApOAHI JIOTOBOPH 3 KOHCYJIBCHKMX IIMTaHb YKJIAJalOThCS Ha
0araToOCTOPOHHIH i JBOCTOPOHHIA OCHOBi. YHIBEpCATFHOI KOHBCHIIIEIO, IO PETYITIOE
MIPaBOBITHOCHHH JIEpkKaB Y IiH cdepi € BimeHcbka KOHBEHIIIS PO KOHCYIHCHKi 3HOCHHHI

1963 p., sika Mae GpyHIaAMEHTAIbHE 3HAYCHHS IJI1 KOHCYIBCHKUX BITHOCHH. Bakimse
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3HA4YEHHS MAIOTh 1 TOJI0KEHHS HAI[IOHAJIBHOTO 3aKOHOAABCTBA, 1110 BU3HAYAIOTH CTATYC,
(GyHKIIT Ta CTPYKTYpY KOHCYJIbCHKHX OpIaHiB, @ TaKOX PETYJIOIOTH AESKI acleKTH
JSUTBHOCTI 1HO3eMHHX KOHCYIIBCBKHX YCTaHOB. B VYkpaiHi TakuMH HOpPMaTHBHO-
npaBoBUMH akTamu € KoHCynbCehkuil cTatyT Ykpainu 1994 p. i 3akon Ykpainu «I[Ipo
JUTUTOMaTHYHY CITy:k0y» 2018 p.

KoHcynbebKkuil OKpyr —MOXKYTh peajli30ByBaTHCh JIMIIE B OKPEMUX BHUIAJIKaX
3a 3roJI010 JiepkaBu nepeOyBaHHs. MicuienepeOyBaHHsI KOHCYJIbCHKOI yCTaHOBH, ii KJlac
1 KOHCYJIbCHKMH OKPYI' BU3HAYAIOTHCS CHOYATKy JAEPXKaBOO, SIKYy Ta IPEJICTABISE, a
TIOTIM TEPUTOPis Aep>kaBU mepeOyBaHHs, Ha SKiil BiIMOBITHO 0O YTOAU MIX YpsIaMu
JIOTOBIPHHX JAep>KaB KOHCYJbChKA yCTaHOBa (KOHCYJ) BUKOHYIOTh HOKJIAJEHI Ha HUX
3apnaHHs. KoHCypChKi QyHKIIT 32 MEKaMH OKPYTY IMiUIATAI0Th CXBAIICHHIO AEP)KaBOIO
nepeOyBaHHS.

Ha Tepuropii nepxaBu 1nepe0yBaHHS Ha KOHCYJbCTBO ITOKJIANAIOThCS MEBHI
dyHkIii, a came:

— 3axXHUCT y JAepXaBi IepeOyBaHHS IHTEpECIB aKpeIUTYIOUOi JepiKaBH, il
TPOMa/JIsiH, 8 TAKOXK IOPHIUYHHX 0CI0 y MekKax, JJ03BOJICHUX MIKHAPOJHUM IIPABOM;

— CIIPUSTHHS PO3BHUTKY TOPTOBEIbHUX, EKOHOMIYHHUX, KyJIbTYPHHUX Ta HAYKOBHX
3B’SI3KIB MDDK aKpeIMTYIO4YOI0 [Ep)KaBOI0 Ta JIEp)KaBOIO IepeOyBaHHS, a TaKOX
CHPUSHHS PO3BUTKY IPYKHIX BITHOCHH MK HIMH iHIIUM YHHOM

— 3’sCyBaHHs BCiMa 3aKOHHHMH 3ac00aMH YMOB 1 MO Y TOPTOBEIHLHOMY,
E€KOHOMIYHOMY, KyJIbTYpHOMY Ta HayKOBOMY IKHTTI JiepKaBu IepeOyBaHHS,
TIOBIIOMJICHHA TIPO HUX YPSAOOBI aKpeAWTYIOUoi AepkKaBH I HamaHHS BiZOMOCTEH
3aI[iKaBICHUM 0C00aM;

— BHJa4ya MACMOPTIB 1 NMPOI3HUX JOKYMEHTIB TIpOMajsiHaM aKpeAUTYIYOl
JepkaB W Bi3 a0o0 BIJNMOBIIHUX JOKYMEHTIB oco0aM, siKi OaXaloTh MOiXaTH B
AKPEANTYIOUY JIepIKaBy;

— HaJaHHSA IONOMOTH Ta CIpPUSHHSA TpoMaasHaMm (Pi3UYHUM 1 IOPUANIHUM

ocobaM) akpeIUTYIOUOi AePiKaBH;



297
Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

— BHUKOHaHHS 000B’S3KiB HOTapiyca, peecTpaTropa aKTiB IIMBLIFHOTO CTaHY Ta
IHIIAX TaKkuX OOOB’S3KIB, a TAKOX BUKOHAHHS JCSIKNX (YHKIIH amMiHICTPaTHBHOTO
XapakTepy, 3a YMOBH, [0 B [[bOMY BUIIaAKY HIIIO HE CYIEPEYUTh 3aKOHAM 1 paBHIIaM
JepKaBH NepeOyBaHHS,

— OXOpOHa iHTepeciB TpoMazsiH (Pi3UYHMX 1 IOPHIMYHUX 0Ci0) aKPEeAUTYIOYOT
JIepKaBH y pasi HacTaHHs «mortis causay (ZapyBaHHs MaiiHa y BUIAAKy CMEpTi) Ha
TEpUTOpii JiepkaBu repeOyBaHHS BIIOBIIHO /0 3aKOHIB 1 TNpaBWI JEp>KaBH
nepeOyBaHHS;

— 3aXHCT y MeXaX, YCTAaHOBJICHHUX 3aKOHAMH 1 NpaBWIaMH JEpXKaBU
repe0yBaHHs, IHTEpPECiB HEMOBHOMITHIX a00 IHIMUX OCi0, sKi HE BOIOIIIOTH MTOBHOIO
J€3TATHICTIO 1 € TPOMAASTHAMU aKPEIUTYIOUO1 AeprKaBU, OCOOIMBO KOJIHM BIMAraeThCs
BCTaHOBJICHHS HAJl TAKIMHU 0CO0aMHU OIIIKH a00 MIKITyBaHHS;

— MPEACTaBHUIITBO a00 3a0e3MeUeHHs HAJIS)KHOTO MIPEICTaBHULITBA TPOMAISTH
aKpeIUTYIOuO0i AepKaBH B CYHOBUX Ta IHIIMX yCTaHOBax Jep)kaBH IepeOyBaHHS, 3
JOTPUMAaHHSIM IPAaKTUKH 1 TIOPSAKY, 110 AIIOTh Y AeprKaBi epeOyBaHHs, PO3MOPSHKEHb
IO IONEpeHi 3aX0H, 0 OOMEXYIOTh IpaBa Ta IHTEPECH LUX TPOMAJISH, SKIIO Y
3B’S3Ky 3 BIJCYTHICTIO 200 3 iHIIMX MPUYMH TaKi TPOMAJSHUA HE MOXXKYTh CBOEYACHO
3IIHCHIOBATH 3aXHUCT CBOIX IPaB Ta IHTEPECIB;

— TepelaHHS CYIOBHX 1 HECYHOBHX JOKYMEHTIB a00 BHUKOHAaHHS CYIOBHX
JOPYYCHB IIO0 OTPUMAHHS CBITUEHB JUIA CYAiB aKPETUTYIOUOl IepXKaBH, BiAIOBIIHO
JI0 YMHHHUX MDKHApOJTHHMX JIOTOBOPIB a00 3a BIICYTHOCTI TaKHUX JIOTOBOPIB — y Oynb-
SKOMY IHIIOMY TIIOpSIKY, IO HE CYINEpeYuTh 3aKOHaM 1 IIpaBWJIaM JIepXKaBU
nepeGyBaHHS;

— 3IiiicHeHHs nepe0aYeHNX 3aKOHAMU 1 IPaBHJIAMHU aKpeJIUTYIOUOl IepyKaBu
MIpaB HarJsLy ¥ iHCHEKLIl MOA0 CyJIeH, sKi nepeOyBaloTh M AEpPXKaBHUM MPAOpoOM
aKpeANTYIOUOI IepXKaBH, 1 JTTaKiB, 3apeeCTPOBaHMX Yy il AeprKaBi, a TAKOX CTOCOBHO
eKIMaxy;

— HaJaHHSA JOMOMOTH BHWIIEBKA3aHWM CyJHAM 1 JIiTakaM Ta iX eKilmaxy,
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MIPUAHSTTS 3asiB MO0 TJIABAHHS CYJICH, OTJISA Ta O()OPMIICHHS CYIOBHX JOKYMEHTIB i
po3ciigyBaHHs 0e3 3amoIiTHHS [IKOJM IIpaBaM OpTaHiB BIaIu JepKaBH IepeOyBaHHS
Oyab-KMX TIPHUTOJN, AKi CTANUCh y JOPO3i, 1 BHpIMIEHHS Oyap-SKUX CIOPIB MiX
KaIliTaHOM, KOMaHTHIM CKJIaJJOM i MaTpocaMu, TOMY IO Iie IependadaeThCs 3aKOHAMH
Ta MpaBUIIAMH aKpeNTYIOUOl AepIKaBH;

— BUKOHAHHS IHIKX (YHKIIH, MOKJIAACHUX HAa KOHCYJIBCHKY YCTaHOBY
AKPEANUTYIOUOI0 JIepKaBOI0, HE 3a00pOHEHHMX 3aKOHAMH Ta MpaBWJIaMU JEpKaBH
nepeOyBaHHs a0 MPOTH BUKOHAHHS SKHMX Jlep)KaBa Iepe0yBaHHs He 3arepedye, abo
nepenoaveHuX MIXKHAPOIHUMH JOTOBOPAMH, IO JIFOTh MIXK aKpEIUTYIOUOIO JIEPKaBOIO
Ta JIep>KaBoOIo NepeOyBaHHS.

Axpenuryroua gepkaBa 3a0esleuye TIaBy KOHCYJIBbCBKOI  YCTaHOBHU
JIOKYMEHTOM, SIKUH Mae popMy MmaTeHTy abo MmoIiOHOTO 0 HHOTO aKTa, 0 CKIaJaeThCs
i/l Yac KOXKHOTO TPU3HAYEHHsI, 3aCBIAUYYE 1OCay, /1€ BKA3yEThCs, SIK PABUJIIO, IIOBHE
iM’s Ta TIpi3BUIIE, KaTeropis ado Kiiac, 0 SKOTO BiH HAJEKHUTh, KOHCYIbCHKUNA OKPYT 1
MiCIIe3HaXO/PKEHHSI KOHCYJIbChKOI YCTaHOBH. AKpEAMTYIOYa JepkaBa HalpaBisie LeH
rnaredT abo IHIMI HOMIOHUN JO HBOrO aKT JUINIOMATUYHUM a00 iIHIIUM BiAOBIIHUM
CrocoOOM ypsiy Ti€i AepXkaBH, Ha TEpUTOpIii SKOi IVlaBa KOHCYJIbCHKOI yCTaHOBH
TIOBHHEH BHUKOHYBaTu cBOI (yHKuIi. 3a 3rofi010 Jiep>kaBy IepeOyBaHHs aKpeauTyrda
JiepKaBa MOXK€ 3aMiCTh MATEHTy a0o IHIIOro MOAIOHOTO 0 HBOTO aKTa HaIiCIATH
JeprkaBi epeOyBaHHs OBITOMIICHHS PO MPU3HAYEHHS TT1aB1U KOHCYJIbCHKOI YCTAaHOBH
i33a3HAYCHHSM BHIICBKA3aHUX BIIOMOCTEH. [J1aBa KOHCYJIBCHKOI YCTAHOBH MOXKE
po3moYaTH BUKOHAHHSA CBOIX (YHKIIM Ticis OTpUMaHHA [O3BONY JIE€PXKABH
nepeOyBaHHS (€K3eKBaTypH).

J1o criBpOOITHUKIB KOHCYJIBCHKOI YCTAaHOBH HaJIekKaTh KOHCYJIbChKI 1T0CA/I0BI
0c00H, KOHCYJIBCBKI CITY’KOOBIII 1 CIIIBpOOITHUKN 00CITyTOBYIOUOTO IIEPCOHAITY

[cHYIOTH Taki BUAM KOHCYJIBCBKHX YCTAaHOB, SIKi OYOJNIIOIOTHCS BiIITOBITHUMHU
TJIaBaMu:

— I'eHepasibHE KOHCYIBCTBO — [ €HEpaTbHUI KOHCYIT;
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— BiIIe-KOHCYIIbCTBO — Bille-KOHCYI;

— KOHCYJILCTBO — KOHCYT;

— KOHCYJIbCBKE areHTCTBO — KOHCYJIBbCHKHMI areHT.

BignosigHo 10 cT. 28 BigeHChKO1 KOHBEHIIi PO KOHCYIHCHKI 3HOCHHU 1963
p. AepxkaBa nepeOyBaHHS NOBMHHA HaJaBaTH BCl MOXIIMBOCTI ISl BHKOHAHHS
KOHCYJICHKOIO YCTAHOBOIO CBOIX (yHKIH. I3 Meroro 3a0e3meucHHS HAJICKHOIO
BHUKOHaHHS (YHKIIH KOHCYJIbCHKHM YCTaHOBaM Ta iX MEpPCOHAy HaIaloThCs TpHUBiIel
Ta iMyHiTeTd. PO3pi3HSIOTH ABa BHUAM KOHCYJIbCHKUX IIPUBLIEIB Ta IMYyHITETIB: —
mpuBiNiel # IMyHITETH KOHCYIIBCBKOI YCTaHOBH SK 3aKOPIOHHOTO OpPTaHy 30BHIIIHIX
3HOCHH JIepXKaBW; — IHpHBUIEI W IMYHITETH IepPCOHATY KOHCYJIBCBKOI YCTAHOBH
(ocobucTi mpuBinei Ta IMyHITETH)

Y KonBenmii npo cnenianpHi Micii 1969 p. 3a3Ha9a€eThC, M0 CIIEHiaTbHA MiCis
€ «TUMYAcOBOIO MiCi€l0, SKa 3a CBOIM XapaKTepOM MpEJACTABIsE JepXKaBy i
HaIIPaBJIAETHCS OJHIEI0 AEPIKABOIO B IHINY 3a 3rOJOI0 OCTaHHBOI Ul PO3IILALY 3 HEIo
MEBHUX IMUTaHb a00 /IS BUKOHAHHS IOJMO Hel meBHOro 3aBmaHHs» (m. a cr. 1).
CrierjiayibHa Micisl, SIK 1 JAWIUIOMATHYHE MPEACTABHHUIITBO, BHKOHYE HacaMIIepe]
npencTaBHUANBKY QyHKito. Came s QyHKIS Hagae MOMXIIMBICTH WiTKO BiAPI3HATH
crieniagbHi Micii BiJ pi3HUX HElEpXKaBHUX, Xoua i o(ILifHUX MIEBHOIO Mipo0, MICii i
BI3UTIB, HAPUKIIA]] TPOMAICHKUX, TPOPCIIIKOBUX OpraHizamiil Tomo [4].

3rigao 3akony Ykpainu «[Ipo mummoMaTwuHy ciyxOy», CHCTeMy OpraHiB
JUTUUIOMATUYHOT CITY>KOM YKpaiHU CKIaJaroTh:

1) MiHicTepcTBO 3aKOPIOHHUX CHpaB YKpaiHuy,

2) npexacraBHUITBa MiHICTepCTBa 3aKOPIOHHUX CIIpaB YKpaiHU Ha TepUTOPIl
Ykpainy;

3) 3aKOpJOHHI AUIUIOMAaTHYHI YCTAaHOBU Y KpaiHu.

3aKOpAOHHI JUIIIOMATHYHI YCTAaHOBH YKpaiHH € HOCTIHHO JIFOYMMHU OpraHaMu
JHIUIOMATHYHOI CITyKOH, OCHOBHUMH 3aBIAHHIMH SKHX € IPEICTABHULTBO YKPaiHH B

JiepkaBax mepeOyBaHHs a00 MpH MDKHAPOTHUX OPTaHi3allisX Ta MiATPUMaHHS 3 HUMH
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o(QimifHUX BITHOCWH, BiCTOIOBaHHSA HAIliOHATBHUX iHTEpeciB YKpalHW, BUKOHAHHS
KOHCYJBCHKHX (YHKIIH, y TOMY 4YHCIi 3aXHCT TpaB Ta IHTEpPECiB TPOMAaasH i
IOPUINYHUX 0ci0 YKpaiHH 32 KOPJOHOM.

3akopoonnumMu OUNIOMAMUYHUMY YCMAHOGAMU YKPaAiHu €:

1) IToconscTBO YKpaiHy;

2) IoconbeTBo Ykpainu 3 pesunenuiero Hanzsuuaiinoro i [ToBHOBaxkHOTO
[ocna Ykpainu B Kuesi;

3) IocriiiHe npeacTaBHULTBO YKpaiHU MpU MDXXHAPOIHIHM opraHizarii;

4) TlpenctaBHUIITBO YKpaiHU MPU MiXKHAPOHIH opraHizariii;

5) Micis Ykpainu mpu Mi>KHapOJHIHM opraHi3arii;

6) KoHCynbchka ycTraHoBa Ykpainum (I'eHepasibHEe KOHCYIBCTBO YKpaiHH,
KoncyneerBo VYkpainm, Bime-koHcynbcTBo Yipainm Ta KoHCynbCchke areHTCTBO
Ykpaian).

OcCHOBHUMU 3A80AHHAMU OP2AHIE OUNIOMAMUYUHOT CTYIHCOU €:

1) 3a0e3nieyeHHs 3aXUCTY HAllOHAJIbHUX 1HTEpeciB YKpaiHu;

2) peainizaiisi 30BHIIIHBONOJITUYHOTO Kypcy YKpaiHH, CIPSIMOBaHOIO Ha
PO3BHUTOK IOJITUYHUX, CKOHOMIUHHX, KYJIBTYPHUX, TYMaHITapHUX, HAYKOBHX, 1HIINX
3B’5I3KiB 3 IHO3EMHUMH JIep>KaBaMH Ta MDKHAPOHUMH OpraHi3alisiMu;

3) 3axuCT mpaB Ta iHTEpeciB TPOMAAfH 1 IOPHUAWYHUX oci0 YkpaiHum 3a
KOPZOHOM;

4) cpusiHHS YTBEPPKEHHIO MIXKHAPOJIHOTO aBTOPUTETY Y KpaiHH, MiJJHECCHHIO
y CBITI 11 IMIIXKY SIK HaAiifHOTO 1 epeadadyBaHOTO TAPTHEPA;

5) 3a0e3nedyeHHS OUIUIOMATHYHMMHU 3aco0aMu 1 METOJAaMM  3aXUCTy
CYBEpEHITETY, MIXXHApOJHOI OE3IeKH, TepUTOPIAIbHOI LUIICHOCTI Ta HEHNOPYIIHOCTI
KOpHOHIB  YKpaiHM, T TONITUYHHX, TOPTOBEIbHO-EKOHOMIYHMX, KYJIbTYPHHX,
TyMaHITapHHX Ta IHIIUX IHTEpeCiB;

6) KOOpIWHAIISA MiSUTPHOCTI JEp)KaBHUX OpraHiB mojo0 3abe3ledeHHs

peaitizallii €TMHOTO 30BHINTHHOMOIITHYHOTO Kypcy YKpaiHu;
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7) BUBYEHHS Ta aHAJi3 MOJITHYHOTO Ta €KOHOMIYHOTO CTaHOBHINA y CBITI,
30BHIMIHBOI Ta BHYTPIIIHBOI IMONITHKU 1HO3EMHUX JEpXKaB, MiSUTBHOCTI MIXKHAPOIHHUX
opraHizarii;

8) 3abesmeueHHs Jep)KaBHUX OpraiB iH(opMarieo, HEOOXiTHOIO st
3nificHeHHs e(peKTHBHOT 30BHILIHBOI Ta BHYTPIIIHBOI MTOJIITHKKA YKpaiHu;

9) iHI1II 3aBAaHHS BIAIIOBIHO 10 3aKOHO/ABCTBA Y KpaTHH.

OcHosnumu yRKyiamu op2anie OUNIOMAMUYHOL CIYIHCOU €:

1) cinyxiHHS YKpaiHCBKOMY Hapoay;

2) 3a0e3medyeHHs] HAIllOHANBHUX 1HTEpeciB 1 MIKHAPOIAHOI Oe3meku YKpaiHu
[UITXOM ITATPUMaHHS MHPHOTO Ta B3a€MOBHTITHOTO CIIBPOOITHHIITBA 3 IHO3EMHUMHU
JepKaBaMHy 1 MIKHApOIHUMHE OpTaHi3alisMH 3a 3araJbHOBH3HAHUMH NPHHINIAMH Ta
HOpMaMH MDKHApOIHOTO TIPaBa;

3) miATPUMAHHSA TUILUIOMATHYHUX 1 KOHCYJIbCHKHX 3HOCHH 3 IHO3EMHHUMH
Jiep’KaBaMU, MPEACTABHUIITBO YKpaiHH y MIXXHAPOAHUX OPTaHi3aIisX Ta CIelialbHIX
MiCisIX;

4) 3a0e31eYeHHs €IHOCTI 30BHIIIHBOIOIITHYHOTO KYpCy AEpiKaBH;

5) 3aiificCHEeHHsI 30BHIIIHBOIIOIITHYHOL JisSUTEHOCTI IEpKaBH;

6) 3a0e3rmedeHHs KOOPAWHAINI AISUTBHOCTI, IO 3IIHCHIOETHCS IepKaBHUMU
opraHamu y cepi 30BHIIIHIX 3HOCHH;

7) opranizaimis TpoOBEICHHS IEPErOBOPiB, a TAKOX YYacTh Y MiATOTOBII
YKIIaIeHHSI MDDKHAPOAHUX JIOTOBOPIB YKpaiHu;

8) BHECEHHS B yCTAaHOBJICHOMY MOPAAKY Ha po3riusia Ipesnaenra Ykpaiau abo
Kabinery MinicTtpiB VYkpaiHM TpONO3MIIA MIONO YKIAJICHHS, BHUKOHAaHHS Ta
NPUIMHEHHS [T MDXKHAPOIHHUX JOTOBOPIB YKpaiHH;

9) BHeceHHsI B YCTaHOBJICHOMY IOpsiiKy Ha po3riin [Ipesupenra Ykpainwu,
BepxoBHoi Pagu Ykpainu ta Kabinery MiHicTpiB YKpaiHM TPONO3HUIH 3 NMUTaHb
PO3BHUTKY BIZHOCHH VYKpaiHM 3 I1HO3EMHHMH Jep)kaBaMH Ta MDKHapOJHUMH

OpraHi3allisaMu;
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10) miaroToBKa MPOIIO3MIIH MO0 BIOCKOHAJICHHS 3aKOHO/IAaBCTBA YKpalHH Y
cdepi MKHAPOTHUX BiTHOCHH;

11) 3gilicHeHHsS QYHKIIIH AUTUIOMATHYHOTO MPOTOKOIY y chepi 3abe3neueHs
30BHIMIHIX 3HOCHH 3 IHO3eMHUMH JIepKaBaMHU Ta MIXKHAPOIHUMH OpTaHi3aIlisIMH;

12) 3a0e3rneveHHs B YCTAaHOBJICHOMY MOpPSJAKY 30epiraHHs MiXHapOIHHX
JIOTOBOPIB YKpaiHu;

13) 3pilicHeHHS B YCTAHOBJIEHOMY TMOpsaKYy (QYHKLIH J1ermo3uTapis
MDKHapOJHUX JA0TOBOPIB YKpaiHu;

14) copustHHSA IiSTTBHOCTI 1HO3EMHHX IUIJIOMAaTHYHHUX MPEICTAaBHULTB Ta
KOHCYJIbCBKHX YCTaHOB, ITPEACTaBHUITB MIDKHAPOAHUX OpraHi3auiid B YKpaiHi, a Takox
3/iHICHEHHS HarsLy 3a JOAEPKAHHSIM AUIUIOMAaTUYHUX 1 KOHCYIbCHKUX MPHUBLIEIB Ta
IMYHITETIB;

15) cnpusiHHsI Iep)KaBHUM OpraHaM y YacTHHI 3MIACHCHHS HUMH 30BHINIHIX
3HOCHH, HagaHHSA iM BiAMOBIIHOT METOIWYHOI, KOHCYIbTaliiHOT Ta iH(pOpMamiiHOoi
JIOTIOMOT'H, IOTPUMaHHs MKHapOJHHUX 3000B’s13aHb YKpaiHu;

16) s3mifichenHs iHdopmamiiHoro 3abe3medeHHs IIpesumenta Ykpainw,
BepxoBnoi Pamm  Vkpainm, KaGimery MinictpiB  YkpaiHm 3  IUTaHb
30BHIMIHLOIIOITHYHOI JisSIIbHOCTI;

17) mommpenHs iHGopMarii mpo YKpaiHy 3a KOpZIOHOM;

18) 3abe3meueHHs PO3BUTKY 3B’SI3KIB i3 3aKOPAOHHUMH YKPAiHIIMH Ta iX
TPOMaJICEKUMH 00’ € THAaHHSIMH,

19) BukoHaHHS B VYKpaiHi Ta 3a KOPAOHOM KOHCYJIBCBKUX (DyHKIIIH,
nepen0ayeHNX YMHHUMH MDKHAapOAHMMH  JIOTOBOpaMHM  YKpaiHM, 3roja Ha
000B’SI3KOBICTh SIKMX HaJaHa BepxoBHoto Panmoro VYkpaiHu, Ta IHIIMMH aKTamu
3aKOHO/IaBCTBa Y KpaiHu;

20) 3abe3nedeHHs Ta KOOPAUHAINS JisSUTEHOCTI 3 TOPTOBEIEHO-EKOHOMIYHUX
MHUTaHb, IO 3IHCHIOETHCA 3aKOPIOHHIMH JTUINIOMaTHYHIMHU YCTaHOBaMHU Y KpaiHu;

21) cripustHHS 3aJTy9eHHIO JOMTOMOTH Bifl iHO3EMHHX JIepKaB Ta MIXKHAPOTHIX
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OpraHizarii;
22) crpusiHHS PO3BHUTKY MIDXXHAPOJHOIO OCBITHHOTO T4 HAYKOBO-TEXHIYHOTO
CHIBpOOITHUITBA;

23) iammi GyHKIIT BiAMOBITHO 0 3aKOHOAABCTBA Y KpaiHH.

10. AHAJII3 TA XAPAKTEPUCTUKA KOHBEHIJII TIPO 3AXUCT
1IPAB JIFOITHHN TA OCHOBHHUX CBOKOJ

[lin TepMiHOM wMidcHApoOHe npaso npae IIOAWHU PO3YMIIOTH CHCTEMY
MIDKHApOJIHO-TIPaBOBUX HOPM, MPUHIMIIB i CTAaHIAPTIB, 3aKPIIUICHUX Y MIKHAPOIHUX
JIOTOBOPaxX YHIBEpCAJIBHOIO Ta PEriOHaJBHOTO XapakTepy, SIKi BU3HAYAIOThH IIpaBa Ta
cBOOOMW JIOAWHHU, 3000B’SA3aHHS JEepKaB 1 MIDKHAPOJHUX OpraHizalliil Imojo
JIOTPUMAHHS, PO3BUTKY TIPaB i CBOOOI, @ TAKOX MIXXHAPOHI MEXaHI3MH 3a0e3MeUeHHS
H KOHTPOJNIO 3a IOTPUMAHHAM Cy0’€KTaMH MDKHApOIHOrO MpaBa 3000B’s3aHb y Wil
rajy3i IpaBa i BiTHOBJIEHHSM IIOPYIIEHHUX IPaB KOHKPETHUX OCI0 YK IPYI HACEICHHS

['onoBHe 3aBIaHHSA MIXHAPOIHOTO IIpaBa NpaB JIIOIMHH IIOJSArae y CTBOPSHHI
MDKHApOJHO-TIPABOBHX OCHOB 3aXHCTy IpaB i CBOOOJ IIOJWHH Ta 3a0e3nedeHHi
BIAMOBITHUX TapaHTiil 1X JOTpUMaHHS Yepe3 MiKAepKaBHY criBparto. CTaHOBICHH:
i€l Tamy3i 3acBiAuye MOAaIbIINNA TOCTYMATLHUN PO3BUTOK MIXKHAPOTHOTO MyOIIYHOTO
IIpaBa 3arajoM i BUCTYIIAE OJHIEI0 3 HOrO SIKICHUX, XapaKTePHUX O3HAK

Jlo OCHOBHHX HAampsIMKiB MDKHApOJHOTO 3aXHCTy HpaB i CBOOOX JIHOJAWHH
Haynexarb Taki [17]:

1) cTBOpeHHs peKOMEHIallii, SIKi aIpecyoThCs ep)KaBaM, CIIPSIMOBAHUX Ha Te,
100 MPUBEPHYTH IX yBary IO THX a00 iHIHX MPOOIIEM 3aXICTy IpaB i CBOOOI IIOIWHH,
BapiaHTIB IX BUPIMICHHS TOIIO; POJbh TaKMX PEKOMEHIAIIH — BimoOpa)kaTd IO3HUIIII0
CBITOBOTO CITIBTOBApUCTBAa (SKIIO Taki pexkomeHaamii Buxomstb 3 OOH Ta iHmmMX
ABTOPUTETHHUX IHCTUTYIIF BCECBITHHOTO MacHITady); y Takui Crocid 10 BCiX AeprkaB
BUCYBAIOTHCS CIIJIbHI BUMOTH, OPIEHTHPH, CTBOPIOIOTHCS YMOBH JJIsl JIOCSTHEHHS
neBHoi Metu. BojHouac pexomeHpjamii, ski He € OOOB’S3KOBHMH Uil JEPIKaB,

3aTUINAIOTh 32 OCTAHHIMH CBOOOAY i, IO TEX CHpHUSE 30UTBIICHHIO JOBIpU JIO
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pexoMeHaItii;

2) po3poOICHHS MPOEKTIB MIXXHAPOTHUX JOTOBOPIB, SIKi HAKIAJAIOTh ICBHI
3000B’s13aHHS Ha JIEpXKaBH-YYaCHHMII 1, BIAIOBITHO, MependavaroTh OiNbII aKTHBHE
MDKHapOZHE CIIBPOOITHUIITBO MO0 BHKOHAHHA MDKHAPOJHHUX JOTOBOPIB y Taly3i
3aXUCTY MPaB i CBOOO/T JIFOIUHH;

3) CTBOpEHHs crelialbHUX MIDKHAPOAHUX MEXaHI3MiB 13 TIEPEBIPKH BUKOHAHHSI
Jiep’kaBaMy CBOTX MIXKHApOJIHHUX 3000B’513aHb y Taly3i 3aXUCTY MPaB i CBOOO/ JIIOIMHHY;
TaKi MEXaHI3MH HOIIMPIOIOTHCS JINILE Ha JIep)KaBH, SIKi HaJaju Ha 1€ CBOIO 3rO.y.

Cucrema MiKHApOIHO-TIPABOBUX AaKTIB y Tally3i 3aXHCTy IpaB i CBOOOT
JIOAMHU MICTHTh HU3KY MDKHApOIHHUX JOKYMEHTIB YHIBEPCAJIBHOTO 1 PETIOHATHHOTO
Xapaxrepy.

VHiBepcanbHI MIKHapOIHO-TIPaBOBI akTW, yxBajeHi mix erigmoro OOH,
CTaHOBJISATh OCHOBHHMU MAacCHB Y Tally3i 3aXHCTy IpaB 1 cBOOOJ JIIOJWHH, BPaXOBYIOTh
IpaBa yCixX KaTeropii ocid i BU3HAIOTHCS CTAaHIAPTAMHM Y LI Talys3i.

PerioHanbHi MiKHApPOIHO-TIPABOBI aKTH y Taly3i 3aXHCTy mpaB i cBOOOX
JIFOIMHK BUPOOJISIOTHCS IepKaBaMH OKPEMHX perioHiB. BoHM CIpHSIOTH 3aXHCTy TpaB
JIOAWHA HA PETIOHANEHOMY PiBHI, TO3BOJSIOTH YPAaXxOBYBATH CIICHU(IKY ITEBHOTO
periony, Horo icTopuyHi Ta KyJAbTypHI Tpajgumii. Y perioHaJIbHUX aKTax iHOJ1
BCTAHOBIIIOIOTHCSA CIIELiaNbHI HOPMHU Ta JOAATKOBI MEXaHI3MH KOHTPOJIO Y Tally3i MpaB
JIFOIUHH.

OnuuM 13 epurux BaxmBux nocsaraienb OOH crano yxsanenus [ 'eHepanbHOO
Acambneero 10 Tpymast 1948 p. 3arampHoi aexuaparii mpap ronuHH. Acambies
nporosiocuia Jlexnapaltito ik «3aBJIaHHSM, 10 BUKOHAHHS SIKOT'O OBUHHI TPAarHyTH BCi
Hapoau ¥ Bci aepkaBu». BoHa 3akivkae JnepKaBU-wIeHH W HapOIU CBITY CIPUSTH
noBa3si Ta 3a0e3neunTy eeKTUBHE BU3HAHHS W JOTPUMaHHS IpaB i CBOOOJ JIIOJIMHH,
3akpimennx y [eknapamii. [lenp yxBanenns Jlexmaparii — 10 rpyaHst — BBaXKaeTbCs
Juem mpae mromuau. KoHmemmis mpaB i cBOOOI JNIOMUHM, 3aKpiluieHa B 3araibHii

JIEKJIaparii mpaB JIOAWHH, CKIIATAETHCS 3 TAKUX KOMITOHEHTIB: a) OCHOBHI NMPHHIIAITH
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mpaB TIOAWHW; 0) Kiacudikarmis mpaB i cBOOOJ JIOMWHW, B) TpaBa JIOAWHU i
CYCIUIBCTBO; T) CITIBBIIHOIIICHHS ITPaB OCOOMUCTOCTI Ta JAepKaBu [4].

VY cucteMi Mi>KHapOIHO-TIPAaBOBHX aKTiB IIIOJI0 3aXUCTY IIPaB i CBOOO IFOMHA
BAXIIUBY PpOJNb BIJIrparoTh perioHalbHI MIKHApOMHO-TIPABOBI aKTH, Cepell SKHX:
KonBeH1iss mpo 3axucT MmpaB JIOJUHA 1 OCHOBOHOJNOXKHHX cBoboxy 1950 p.,
AMepHKaHCbKa Jekiiapaiis npaB 1 o0oB’si3kiB jronuHu 1948 p., AMepHKaHCbKa
KOHBEHIIis 3 TIpaB o quHu 1969 p., AdprkaHcbka XapTist IpaB JOIUHH 1 Hapozis 1981
p., Apabcbka xaptist npas moauan 2004 p., dexnapanis ACEAH npo npasa mroauHu
2012 p.; €Bpomneiicbka comianbHa xapTist 1961 p., €Bporelicbkuii KoIeKe ComiaTbHOTO
3abe3neueHHs 1964 p., 3akmounnii akt Hapaau 3 6e3neku ta criiBpoOiTHUITBA B €BporTi
1975 p., €Bpomeiickka XapTis MicIeBoro camoBpsimyBaHHS 1985 p., €Bpomeiicbka
KOHBEHIIis TIPO 3ar00iraHAs KaTyBaHHSIM 9 HEIOJICFKOMY a00 TaKOMY, IO IPHHIKYE
TiHICTh, MMOBO/DKEHHIO 4K mokapanHio 1987 p., IlincymkoBuii nokymeHT BimeHchkoi
3ycTpidi AepxkaB-ydacHunb Hapanu 3 6e3nexu Ta cmiBpoOiTHHITBA B €Bpomi 1989 p.,
Adpukanceka Xxaprii mnpaB 1 Omaromomywuss gutuHE 1990 p., JlokymeHT
Komnenrarencokoi Hapaau Kondepenuii mono moacskoro BuMipy Hapanu 3 6e3mexw i
criBpobiTHunTBa B €Bponi 1990 p., HoxkymeHnT MockoBcbkoi Hapaau Kondepenmii
o0 Jrojchkoro Bumipy Hapaam 3 Gesneku i cniBpoOGiTHuiTa B €Bpomi 1991 p.,
€Bporieiicbka XapTist perioHaTbHUX MOB abo MoOB MeHmmH 1992 p., [exmapamis
I'empcircpkoi 3ycTpivi Ha Mixkaapoasae mpaBo 280 BUIOMY piBHI «BHKINK 9acy 3MiH»
1992 p., MixamepukaHcbka KOHBeHIIs npoTu kopymuii 1996 p., Konsenuis Panu
€BpOITH PO 3aXKCT MPAB 1 TITHOCTI JIIOIMHHU IOJI0 3aCTOCYBAHHSI 010JI0Tii Ta MEIUITTHH
1997 p., MixamepukaHcbka neMmokparuuna xapTis 2001 p., AdpukaHcbka KOHBEHIIS
po 3amodiranHs Kopytilii Ta 60poTe0y 3 Heto 2003 p., AdpukaHchka XapTis MOJIOI
2006 p., Konsenuis Adpukancskoro Coro3y Mpo 3aXMCT BHYTPILIHBO NEPEMIIEHUX
ocib BcepenuHi AepaBu 1 HamaHHs iM jgormomoru B Adpuui 2009 p., Xapris Pagu
€BpoITH 3 OCBITH IJIs1 IEMOKPATHYHOTO TPOMAITHCTBA i ocBiTH 3 mpaB moaman 2010 p.

TOIIIO.
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KonBeHmist mpo 3aXWCT TpaB JIOAWHHA 1 OCHOBOIIOJNIOXKHHX cBOOOm Oyna
cxBasieHa 4 micronazna 1950 p. Komiterom minictpiB Panu €spony, a 'y 1953 p., micis
TOTO, SIK 11 paTudikyBaimu BiciM nepxkas, KonBenmis HaOyna YnHHOCTI. YKpaiHa sIK qieH
Pagn €Bpommn parudikyBana Konsentiro 17 mumas 1997 p. (unaHA 111 Yipaiau 3 11
BepecHst 1997 p.). KonBeHuist ckianaerbes 3 npeamOynu ta 59-tu crareii. Kpim toro,
OCHOBHHMIA TeKCT KOHBEHIIIT JOMOBHIOIOTH MPOTOKOJIH, SKi PO3IIMPIOIOTH MEPEJIiK MpaB
Ta cB00OOJ 1 BIOCKOHANIOIOTh MeXaHi3M ix 3axucty. [lokazoBo, mo 3 59-tu crareit
KonBeH1ii BilacHe KaTajory IpaB IPHUCBSYEHO MEHIIE IBaJISTH, a IepeBaKHA
OLTBIITiCTH BU3HAYAE OPTAHI3AIIIIO 1 TOPSAIOK MiSUTBHOCTI 0COOIMBOTO HAAHAIIOHATHFHOTO
CKJIQJIHOTO IOPHUCAMKIIHHOTO MEXaHi3My, OCHOBHE 3aBJAHHS SIKOTO — 3aCTOCYBAHHS
HOopM KoHBeHIII{ 10 KOHKPETHUX CHUTYaIliil.

Hepxasu, ski patudikyrots KonBeHIio, 6epyTs Ha cebe Taki 000B’SI3KH:

1) FapantyBaTH BIINOBIAHICTH  TOJIOKEHb HalliOHAIBHOTO
3aKOHOJIAaBCTBA MOJIOKeHHsAM KOHBEHIII{ Mpo 3aXKCT MpaB JIOAWHHA 1 OCHOBOIIOJIOKHHIX
cB0o0O/1.

2) 3MIHUTH 3aKOHOABCTBO Ta MIPABO3aCTOCOBHY MIPAKTUKY Y BiIOBITHOCTI 10
puMor Konsenmii.

3) Ycynyru Oynp-sKi INOpYIIEHHS IIpaB JIIOJWHHM, SKi BHHHUKAIOTH a0o
MIPOJOBXKYIOThCS Ha MOMEHT paTudikarii KonseHnmii.

KoHBeHIif0 Tpo 3aXWCT TMpaB IJIOJUHH 1 OCHOBOIIOJOXHHUX CBOOOI
PO3IIISIAIOT SIK YHIKIBbHY CHCTEMY, SIKa OZHOYACHO € 3aralbHUM CTaHIAPTOM IIONO
MpaB JIOAWHHU, €IeMEHTOM MDKHApOAHOTO IpaBa Ta B3ipIEeM HAIlIOHATHHOTO (sKe
3000B’s13aH1 MPUBECTH y BiANoBiaHICTh 10 KoHBeHii nepxaBu-y4yacuuiri). [Ipu npomy
BOHA (DYHKITIOHY€E B HE3a-JICKHOMY PEKHMI Ta PO3BUBAETHCS 3aBASKH MMPCIECICHTHOMY
npaBy €CILJI. KoHBeHIisI TakoXX BHCTYIIAa€ OCHOBOIO OjHIET 3 Hale(EeKTHUB-HILIMX
CHCTEM 3aXUCTY NPaB JIFOANHH Yy CBITI.

M. BypomeHcekuil Ha3uBae KOHBEHIIIO CBOEPITHUM «EBPONEHCEKHM

KOJIEKCOM CBOOOJHM Ta JAEMOKpATii», 0 BinoOpakae JOIMHO-TICHTPUIHHN CBITOTIIAI.
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3nadyeHHs KonBeHIlii nomsarae B Takomy [3]:

1) cTBOpEeHHS MIITHOT perioHaIbHOI CUCTEMH 3aXHUCTY IIpaB JIOIMHH;

2) edeKTUBHE BHBEICHHS IMUTAHHS IO IMpaBa JIOAWHU 31 chepr BHUKIIOYHOT
BHYTPIIIHBOI KOMIETEHIIi1 Aep)kaBu A0 CepH CIIFHOTO IPaBOBOTO PETYIIOBAaHHSA —
MDKHApOJHOTO Ta BHYTPIIIHBOTO, NMPHU IbOMY Take PpEryJIOBaHHS Mae XapakTep
MIHIMaJILHOTO PiBHSI, HIDKYE 32 SIKUiT IepiKaBa y CBOEMY 3aKOHOAABCTBI UM MPAKTHUIIl He
MOYE OITyCTHTHCS;

3) 3 KoHBeHLi€o MOB’s3aHe CTBOPEHHSI TaKoi NMPaBOBOI MOJENl Ta 1HCTH-
TYHiHHOI CHUCTEMH 3aXHCTy TIpaB, AKi 3/aTHI aJeKBaTHO BiIOOpakaTH y CBOEMY
PO3YMIiHHI CYCIiIbHI YSIBIICHHS PO TIpaBa JIOAWHH, 0 JUHAMIYHO PO3BHBAIOTHCS;

4) KomBeHuis 3a0e3medye BHCOKMI piBeHb YHiQiKkarii OCHOB TIpaBa
€BPOIEHCHKUX KpaiH;

5) yvactp y KonBeHuii Ta i NOTpUMaHHS € TEPEHyCTKOK AEpiKaB [0
€BPOIEHCHKOI CIIJIBPHOTH Ta CBIAYEHHSM HAIEKHOCTI JI0 €BPOMEHCHKOI MPaBOBOI
KYJIbTYpH.

Cucrema 3axucTy HpaB JIIOAWHH, 3acHOBaHa Ha KoHBeHIIi Mpo 3axucT mpas
JIOJMHU 1 OCHOBOIIOJIOXKHUX CBO0OOJ, mependavae, Mo MpaBa JIOAWHU MOBHHHI OyTH
TaKMMH, 110 PeasibHO 3/IMCHIOIOTECS, a Y pa3i MOpYyLIeHHS — OTPUMYIOTh e€(DeKTHBHUI
3axuct. [Ipu oMy 3a0e3medeH-Hs MpaB Mae BpaXxOBYBaTH MOTPEOHM CYCIINIBCTBA Ta
YMOBH ChOTOJICHHSI.

IMpu tnymaueHnsl KoHBeHLIi MOBMHHE BpaxOBYIOThCS TaKbl 3aralibHi
TIPUHIINIIN, SIK: BEPXOBEHCTBO IIpaBa, CIIPaBEUINBICTh, PIBHICT, CBO0OOA, TYMaHi3M, a
TaKOX MPUHIHUIIB IPaBOBOT BU3HAYEHOCTI, ITPOIOPIIIHHOCTI Ta PO3yMHOCTI.

CrieniaJJbHUMH MPUHIMIAMU TiiymadeHHss KoHBeHwii MOXyTh OyTH Ha3BaHi
TaKi:

1. IlpuHIUIT €EeKTUBHOTO TIIyMadeHHS.

2. IlpyHIA AMHAMIYHOTO TITyMaYeHHSI.

3. HpI/IH]_II/IH ABTOHOMHOT'O TIIYMAa4YCHHA.
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Tnymauenns Ta 3acrocyBaHHS KoHBeHIii MOBHHHE TIpPYHTYBaTHCS Ha
3aCTOCYBaHHI I1PaB JIIOAWHY K yHIBEpCATBHUX IIIHHOCTEH.

CrienjiaTbHIMH TIPUHIKATIAMH 3aCTOCyBaHHS KoHBeHIIT MOXyTh OyTH Ha3BaHi
TaKi:

1. IIpuHnmn 3a0e3rnedyeHHst MeX pO3Cyly JepXaBH (HALliOHAIBHUX CYJIOBHX
YCTaHOB).

2. IlpuHiun 060B’SI3KOBOTO MiHIMAJILHOTO IapaHTYBaHHS MPaB JIIOMHU.

3. [Ipunnun 6anaHcyBaHHs npaB Ta iHTepeciB. 4. [IpuHnun cyocigiapHOCTi.

Tak camo, sK 1 TiymMadeHHs, 3acTOoCyBaHHs KOHBEHII BpaxoBye 3araibHi
MIPUHIMIIA paBa, MPHUHIMITY, TIOB’A3aHi 3 I CTaTycOM K MIKHAPOZHOI'O JIOTOBOPY,
JOTPUMAaHHS 3aralbHOBU3HAHNX MIKHAPOAHUX CTaHJAPTiB.

Po3BUTOK MOKTPHHM MpaB JIOIUHH Ta MOTpeda 3pOOHTH OUTBII e(hEeKTUBHOIO
MPaKTHKY iX 32a0€31eYeHHs Ta 3aXKCTy 3yMOBHIIM HEOOXiJHICTh IPUHHSTTS JOAaTKOBUX
JIOKYMEHTIB — TPOTOKOJIiB 10 KOHBEHIIii Mpo 3aXUCT MpaB JIOAMHHU 1 OCHOBOITOJIOKHHIX
cBoboxa. Ha cporogni KoHBeHIiI0 AOMOBHIOIOTH 16 NMPOTOKONIB, SIKi MalOTh pi3HE
IMMPU3HAYCHH Ta BU3HAHHS.

Koneenyia npo 3axucm npas nio0unu i OCHOBONONONCHUX 60000 ma
npOmMoKOU 00 Hel 2apanmyloms maki npasa i c6o00600u:

v’ 1paBo Ha KUTTA (CT. 2)

IIPaBo Ha CBOOOIY Ta 0COOHMCTY HEMOTOPKAHHICTH (CT. 5)
MIPaBO Ha CTpaBeUIUBHI cy (CT. 6)

MpaBo Ha MOBAry JI0 MIPUBATHOTO i CIMEHHOTO KHUTTA (CT. §)
IpaBo Ha CBOOOY YMKH, COBICTI 1 BipocrioBianHs (CT. 9)

npaBo Ha cBOOOy BUpakeHHs morsifis (cT. 10)

NN N NN

IIpaBo Ha eEeKTUBHUH 3aci0 IOpUIUMYHOro 3axucty (cr. 13)
v/ TpaBo He OyTH MPUTATHEHUM [0 CyLy ab0 MOKAPaHUM JBidi y CIIpaBi mpo
KpuMiHanbpHE npaBonopymeHHs (cT. 4 [Ipotokomy Ne 7 no KonseHitii)

v/ [paBo HA OCKapKEHHS y CIPaBi PO KPUMIHAIBHE TPABOMOPYLIECHHS (CT. 2
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Iporokory Ne 7 mo KonBentii)

v/ mpaBo HA BIAIKOAYBaHHS y pas3i CyHOBOI MOMHJKH Y CIpaBi mpo
KpuMiHansHe npaBonopymeHHs (cT. 3 IIpoTokomry Ne 7 no KonBenuii)

v/ npaBo Ha HUIKOO Ta PIBHONPABHICTH KOXHOIO 3 NOAPYXKA (cT. 12
Komnsentiii, ct. 5 [Ipotokony Ne 7 no Konseniiit)

v/ npaBo Ha 3axKCT BiaacHocTi (cr. 1 Ilepmoro nporokony 10 KouseHiii)

v’ mpaso Ha ocBity (ct. 2 Iepuoro nporokony 10 Konsenuii)

v’ mpaBo Ha BinbHi BuGopH (cT. 3 [lepimoro nporokony 1o Konseniii)

v’ cBobony nepecysanns (ct. 2 IIpotokony Ne 4 no Konsenuii).

Kpim Toro, KonBeH11is Ipo 3aXHCT MpaB JIIOAWHU 1 OCHOBOIIOJIOXKHUX CBOOOT
Ta MPOTOKOJIN 0 HET 3a00POHSAIOTh:

v/ KaryBaHHs i HETIOACHKE ab0 TAKe, L0 IPUHUIKYE I IHICTh, ITIOBOIKEHHS UK
nokapanHs (cT. 3)

v’ 3acTOCYBaHHs NMOKapaHHs 0e3 3akoHy (cT. 7)

v’ BUKOpMCTaHHs pabGCTBa 1 IpuMycoBoi npai (cT. 4)

v' muckpuminaniro ocobu (cr. 14 Konsenuii, [Tporokon Ne 12 1o Konsenuii)

v/ 3acTocyBaHHS YB’s3HEHHS 3a Oopr Mixkuapoane npaso 281 (cr. 1
[Iporoxony Ne 4 no Konsenrii),

v’ Bucnanss rpomaasd (c1. 3 TIporokoiy Ne 4 1o KonseHitii)

v/ KOJIEKTUBHE BHMCIaHHs iHo3eMiiB (cT. 4 TIpoTokony Ne 4)

v cmeprhy Kapy a6o crpary (ITporokon Ne 6 no Konsentiii).

11. PO3IJIAH 3BEPHEHB €BPOITEHCHKHUM CYOM 3 ITIPAB JIFOJHHU

MexaHi3M 3axHCTy IpaB JIIOJMHU CHPSIMOBAaHHWN Ha BiJHOBIICHHS IIPaBa,
YCYHEHHS TIEpelIKOA y Horo peaiisalii, IOIEpemKeHHs MONIOHMX IOPYIIEHb Ta
BiJIIIKO/TYBaHHSI 3aB/IaHOT HUMH IIKOJIH.

SIkmo mpaBo 0coOum HEMOMJIMBO BiJHOBHTH a00 YCYHYTH NeEpe-IIKOAH B

peaiizallii, To MexaHi3M CIPSIMOBYEThCS Ha 3aXHCT MpaB iHMHUX ocib. Tak, mpumipom,
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AKIIO CTajocs BOWBCTBO, TO MpPaBO MOTEPIIJIOI OCOOM Ha XHUTTSA BXKE 3aIli3HO
BIIHOBIIOBaTH. Y 1bOMY pa3i MeXaHi3M 3aXHCTy IIpaB JIIOAWHHM NpAIIoe€ Ha
noriepepKEeHHS (3aralbHe Ta CIeliaJbHe) BUMAAKIB MOPYIIEHHS MIPaB y MOAATBIIOMY Ta
BIIIKOAYBaHHS IIKOAW THM oco0aM, mpaBa SKMX MOCTpakmaan abo MOXyTh OyTh
Hepeai30BaHi BHACNIZOK Ha3BaHOTO BOMBCTBA (HAaNpHUKIAA, Cy0 €KTaMHU 3aXUCTy Y
[LOMY BHIIQJIKy MOXYTb OYTH WIEHH CiM’1, 0 3aiiIuircs 0e3 royBajibHUKA).

Oxpemoi yBaru motTpedye mpaBo 0cOOM Ha 3aXUCT HAJICKHUX Ti IpaB, OCKUTBKU
BOHO MOX€ BUPQ)KATUCS Y TaKMX opMax:

1. Camo3axucr.

2. BukopucranHsl OCHOBHHX CIIOCOOIB 3aXUCTy (CYZOBHH PO3IJIs, 3BEPHEHHS
JI0 OpTaHiB JAEP)KaBHOI BIaI{ Ta MICIIEBOTO CAMOBPSTYBaHHS)

3. BuxopucTaHHs TOTOMIKHUX CIIOCO0IB 3aXHCTy (3BEPHEHHS IO CYCITUTBHUX
IHCTUTYIII/, IPUBEPTAHHSI yBaru JIO MOPYIICHHS NpaBa Ha PI3HUX PIBHSIX, HAJaHHS
MIPUBATHOMY iHTEpecy yOIi4HOrO CTaTyCy).

€sponeiicekuii Cyn 3 npas mronunu (anria. European Court of Human Rights,
¢p. Cour europeenne des droits de I’homme) - MikHapogHuMii CynOBHH Opras,
IOPUCAMKIIS SKOTO TOIIMPIOETBCS Ha BCl JepkaBU-wieHH Pamum €Bporm, mo
parudikyBanu KoHBeHLI0 Npo 3aXHCT MpaB JIIOAWHU i OCHOBOIOJIOKHHX CBOOOJ, i
BKITIOYAa€ BCI THTaHHS, SIKI CTOCYIOTBCS TIyMaueHHs 1 3aCTOCYBaHHS KOHBEHIIIT,
BKITIOYArOYN MDKAEPKaBHI CIIPaBH i CKaprd OKpeMux ocio.

Bin 0yB 3acHoBanuit Pagoro €Bporu B 1959 p. KoHBeHIIis PO 3aXxHCT mpaB
JIFOAWHY 1 OCHOBOMIOJIOXKHMX ¢BoO0 1950 p. Bu3Hauae ymoBu ¢yHkuionyBanus €CILIL.
Bapro 3ayBakutu, mo €Bponeichkui Cyl 3 TpaB JIOJUHU (OPMYBABCS HPOTATOM
TpuBajoro vacy. Ilouamu cBoro misutbHicTh B 1959 porti €CIII no kinnsg 1998 poky
(xonu BiH OyB pedopMOBaHUI1) IPUHHSB pilleHHs TI0 cyTi B 837 cnpaBax, IepeBakHa
OUTBIICTD 3 SKMX — 3a CKapramu rpomMajsH. [lepime pimneHHs 1Mo CyTi CIpaBU CyA
npuiiasaB B 1960 poui (Lawless v Ireland), mepme pimeHHS Ha KOPUCTH 3asBHUKA — B

1968 porti (Neumeister v . Austria). ITicist pedopmu Cymy B 1998 poi #ioro akTUBHICTH
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M IBUIIAIACS.

Anpeca €CII:

The Registrar

European Court of Human Rights

Council of Europe

F-67075 STRASBOURG CEDEX

FRANCE — ®PAHIIIA.

€BpONEHCHKUH CyJ1 3 IPaB JIOJUHU PO3MIISAAE IHANBIAYaIbHI (34€0UIBIIOr0)
Ta MDKIEp)KaBHI (pifmie) 3asBu (CIIpaBM) Ta BHHOCHTH PIlIICHHS CTOCOBHO IOPYIICHD
npaB, rapantoBaHnx KouseHuiero. Cyl BAHOCUTD CBOI PillIEHHS, KEPYIOUNCh HOPMaMH
KonBeHmii i mpakTHKOIO 3aCTOCYBaHHS CBOiX momnepeaHix pimens. Pimenns €CII e
000B’sSI3KOBUMH ATl AepkaB-ydacHUI> KoneHmii. KoHTpoms 3a iX BHKOHaHHIM
sniticHioe Komiter MinictpiB Pagu €Bponu. Kpim toro, Ha 3anut Komitery MiHicTpiB
Cyn Hajgae KOHCYJBTaTHBHI BHCHOBKM 3 THTaHb IIpaBa MIOJO TIyMadeHHS i
3acTocyBaHHsl HOpM KoHBeHIIii.

Crpyktypa €CIUIL:

a) [Manaru (7 cynnis)

6) Benuki [anaru (17 cynais),

B) Kowmicii y ckiani Tppox cynmiB

T) cekpetapiar (HapaxoBye 0mm3pko 300 crmiBpoOITHHKIB, cepel HUX ONHU3BKO
110 ropuctie. IlepcoHanm MOXOAWTh 3 YCIX KpaiH - Y4acHHUKIB J0roBopy. OCHOBY
cekperapiaty ckianaioTs cekimii (Units), me rpynu mo 10 - 12 oci6 (ropuctu Ta
cekperapi).

Cyanl TMOBMHHI MaTH BHCOKI MOpAaJbHI SKOCTI, a TaKOX KBai(iKarito,
HEOoOXiHy JUIS NpU3HAYCHHS Ha BHCOKY CYIUIIBCBKY IOcCany, Yd OyTH IOpHCTaMu 3
BH3HAHMM piBHEM KOMIETEHTHOCTI. YTIPOJOBX CTPOKY CBOiX ITOBHOBaXEHb CYJUII HE
MOXYTh 3aiiMaTHUCS HiSKOIO AISUTBHICTIO, IO € «HECYMICHOIO 3 IXHBOIO HE3aJICKHICTIO,

0E3CTOpOHHICTIO 200 BUMOTaMH BUKOHAaHHS ITOCAIOBHX OOOB’A3KIB Ha MOCTIHHIN
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ocHOBI» (ct1. 21). [NapmamenTcrka Acambnest Pagn €Bporm oOmpae cynmiB 3i cKiamy
0ci0, 3alpOIOHOBaHUX JepikaBaMu-wieHaMHu (Tpu ocodbm) mo €CIIJI crpokom Ha
neB’ath pokiB. Cymai He MOXyTh OyTu mepeobpani. Cyans Moxe OyTH 3BUTBHEHHIT 3
Mocaay, SKIOIO DIMIeHHS MpO HOTro HEBIAMOBIMHICTH BCTAaHOBJICHHM BHUMOTraM Oyne
yXBaJIeHE 1HIIMMH CYAJSIMU OUIBIIICTIO y JIBI TpeTHHHU ronociB (cT. 23). Cexperapiar,
KUK 3a0e3neuye IopUInuHy, aIMIHICTPaTHBHY Ta TEXHIYHY MiATPUMKY Horo podoru.
Jo Horo ckiany BXOAATH IOPUCTH (CIOPHIMYHI CEKpeTapi»), aaMiHICTpaTHBHI Ta
TEXHIYHI CHiBpOOITHHKM, a Takox mnepeknanadi. CroiBpoOitHuku Cekperapiaty
HalimMaroThess Ha pobory cammMm Cymom (Pamoro €Bpomm), a HE HOMIHYIOTBCS
BIATIOBITHOIO JiepKaBoro-wieHoM Pamu €Bpomy, npexacrtasistors Jjmme Cyxn, 1 B
JKOTHOMY pa3i He MPEICTaBIAIOTE aHi JepKaBy CBOTO TPOMA/ISHCTBA, aHi 3aBHUKIB, aHi
nepxaB BiamosigadiB. CriBpobiTHuKH CekpeTapiaTy mpamioTh y Pi3HUX PUANIHAX
BiIiaX, MPUKpimieHnx 1o cekuii Cymy.

Ha Oynp-sxiii cragii npoBamkenHs €CIIJI Moke HagaTH TOCIYTH
3alliKaBJIEHUM CTOPOHaM sl 3a0e3NedyeHHs] JPY)KHBOI'O BPETYNIOBAHHS CIIOPY Ha
OCHOBI ITOBaru A0 Npas JIIOJWHH, K iX Bu3Hayae KOHBEHIs Ta MPOTOKOIM A0 Hel. Y
pasi JOCSTHEHHS NpYXHBOTO BperyitoBaHHs CyJ BIIydae CIIpaBy 3 PEECTPY IUIIXOM
BUHECCHHSl yXBAJIM, SKA MICTHTH JIMIIE CTUCIUI BHKJIAJ (akTiB 1 JOCSATHYTOTO
Bupimennas. lle pimenHs mnepenmaerscs Kowmitery wminicTpiB Pagm €Bpomm, sxuit
3IIHCHIOE HAarysi 32 BUKOHAHHSAM yMOB JIPY’KHBOTO BpETYJIIOBAHHS, BHUKJIAJCHUX B
yxBaji. Y pe3ysibTaTi 3pOCTaHHs 0013HAHOCTI €BPOICHINIB 3 IXHIMHU ITpaBaMu 3TITHO i3
Konsenmieto, Cyn craB »epTBOIO BIacHOTro yciixy. HeoOximHo O1M3pKO I°SITH POKiB
JUISL TOTO, 1100 MOYaTH PO3MIAAATH JCsKi CIpaBH, TOMY YTBOPHJIACS 3HA4YHA 4yepra 3i
cipaB. Kepyounch NPUHIMIOM «CHPaBEUIMBICT 13 3aTPUMKOK — IKOAHOL
crpaBelIMBOCTI», Paga €Bpormm crBOopmia pobody Tpymy Ui IOLIYKY NUISXIB
nokpamieHHs edextuBHocTi Cynmy. Pesynbratom miei poOOTH cTajo CXBaleHHS
nonpaBku 10 KoHBeHIil mpo 3aXucT mpaB JIOJWHH i OCHOBOIOJOXXHHX CBOOOJ —

IIporoxkon Ne 14. Ileit [IpoTokon 3anmpoBamkye HU3KY 3MiH:
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— 0HOOCOOOBHIA CyIIs MOXE YXBAIFOBATH PIMICHHSA HIOAO0 MPUHHATHOCTI
CKapru (HUHI Take PIMIeHHS YXBaJTIOIOTh TPH CYIIi);

— SKIIO CIpaBa 3HAYHOIO Mipol0 € TOAiOHOI0 A0 THX, AKI BXKE paHime
posrisnanucs CymoMm, i BUHHKAE O CYTi epe3 Te, M0 JepKaBa-wieH He 3MIHIOE CBOE
HalliOHaNIbHE 3aKOHOJABCTBO 3 METOI0 KOpETyBaHHsS IUTaHb, IO BXKE paHille
HNOPYLIYBAIUCS B IONEPEIHIX PIlICHHAX, CIpaBa MoXke OyTH pO3INISIHYyTa TpboMa
cyansamy, a e Ilanaroro i3 ceMu cyiB;

— CcIIpaBa BU3HAETHCS HENPUIHATHOIO, SIKIIO BBAXAETHCS, 110 INO3MBAY HE
3a3HaB «CYTTEBOI MIKOAM» (TIPOTE, II€ IPaBHUIIO HE € CYBOPHM);

— Jlep>KaBa-ydacHHUIST Moxke noctatd nepen Cynom 3a mo3oBoMm Kowmitery
MiHicTpiB Pagm €Bponm, Ko nepkaBa BiAMOBISIETHCSI BUKOHATH PIllICHHS, BUHECEHE
HE Ha 11 KOPUCTB;

— Kowmiter winictpis Pagu €Bpormu moxe 3Bepuytucs mo Cyay 3a
«HTepIpeTaIliclo» pileHHs, 100 MOCIPHUATH BU3HAYECHHIO HAWKPAIIOTo MUIXY IS
Oro BUKOHAHHS JiepKaBoto-yuacHuero [17].

FOpucoukuin Cydy cknadacmuvcsa 3 4Omupbox acnekmie:

* mpeaMeTHa FOPUCIUKITIS,

* TepuTOpiaNbHa IOPUCAUKILIS,

* JOPUCIOMKIIIS B Haci,

* JOPUCIMKIIIS 32 KOJIOM Cy0’€KTiB.

Cyn MoXke po3IiIsgaTv JMIIe Ti 3asBH, SKi CIIPSIMOBaHI MPOTHU JiepKaB, IO
parudixyBasm KoHBeHIi0O Ta BiAMOBiIHI MPOTOKOMH, 1 SKI CTOCYIOTBCS IOIH, IIO
BiIOYBAJTUCSI MICIIS JaTh paTH(iKallii.

€BpOIEHCHKUH Cy/1 3 IpaB JIOAMHN Ma€ IPaBo :

*  posmiAmaTH  IHOWBIAyaNbHI Ta MODKACpP)KAaBHI CKaprd  ,IOJaHi [0
€BpoOINENCHKOro Cyay 3 NpaB JIIOAWHU HPOTH OJHOTO abo JEKLTBKOX JiepiKaB-wICHIB
Pagu €spornt abo mpotu €C;

* Bu3HABaTH ()aKT TOTO,II0 OYIIO MMOPYIICHO, TS UM iHIIE TIPABO 3asSBHIKA;
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* IPUCYIUTH 3asBHUKY BUTPaHy, CIIPaBENINBY KOMIICHCALIIO;

* Tmymaunty KoHBEHIIIIO ITpo 3aXHCT MpaB JIIOANHY Ta OCHOBHHUX CBOOO;

* BCTaHOBIIOBATH,IIO OyAb-KE MOPYIICHHS B TICBHIH Aep)kaBi HOCHUTH
MacOBHI XapakTep 4epe3 CHCTEMHY HpoOieMy, y 3B’S3KY 3 UMM, NPHUCYIKYBATH Il
JIepKaBi BYKMTH 3aX0/IiB 1I0/I0 BUIIPABIICHHS IbOTO HEIOJIKY;

* MaBaTd TIyMadeHHs paHille BHHECEHOI MOCTaHOBHM Ha 3amuT Komitery
MinictpiB Pamu €Bponu; * BHHOCTH KOHCYJNBTaTMBHI BHCHOBKH IIPO TIIyMadeHHS
KonBeH1ii npo 3aXucT npas JIIOAWHU Ta OCHOBHUX CBOOOI, 3 IMTaHb, HE MOB’SI3aHUX 3
PO3TIIIOM CIIpaB.

3asBHUKY HEOOOB SI3K0BO OyTH TPOMAaSIHUHOM JiepkaBu-wieHa Paan €Bporn
a0 B3arayii rpoOMaJTHIHOM JepKaBH, Ha SKY BiH [TOJIA€ CKapry.

Pimenns €CIIJI ockapXeHHIO HE INUIATal0Th. CBPOIEHCHKUI CyI 3 TIpaB
JIONMHA HE € BHIIOK IHCTAHIEI BIJIHOCHO HAI[IOHAJBHUX CYMAIB 1 HE mepeBipse
3aKOHHICTh iXHIX pimeHb. BiH He MOXXe CKAacOBYBaTH YH 3MIHIOBATH PIllICHHS
HAI[lOHAJILHUX CY/IiB

[pouenypa po3risiny crpaBu OeskomiToBHa. [lpouenypa posmisigy crpas
Cyz1oM € MHCBMOBOIO, IO HE MOTPedye ocobucTol nmpucyTHOCTi 3asBHKKa y Cyai [20].

Odinitinnmu moBamu €CI1II € anrmiiiceka i ¢ppaHIy3bKa. Micle3HaX0KEHHS
€CIUI — M. CrpacOypr (Ppaniis).

PoGora 13 3asBOIO0 3OIMCHIOETHCS B JEKIIBKA €TaliB. 3asBa BU3HACTHCSA
HENPUHHATHOIO CYJIJIEI0 0OTHOOCOO0BO, SKIIO i1 HEMPUUHATHICTH € OYEBH/HOIO 3 CAMOTO
MOYaTKy; TaKi yXBaJM € OCTATOYHUMH W HE MOXYTh OyTH OCKapXeHi. Y crpaBax, IIo
MOPYIIYIOTh MUTaHHS ycrayieHol mpaktuku Cyay, yxXBalu IOJO HPUHHATHOCTI abo
PILLIEHHS 110 CYTi BUHOCSTHCS KOMITETOM Y CKIalli TphoX cyiB. CrpaBa MOXe TaKoX
OyTH mepenaHa Ha pO3IJL MaNaTH 3 CEMH CYAJIB, SIKA MIPUHMAE PIilIeHHS OUIBIIICTIO
TOJIOCIB, 37€01IBIIOTO — OJJHOYACHO 11010 MPUHHATHOCTI i CyTi ClipaBH. Y BUHATKOBUX
BUTIAJIKAX CIPAaBU MOXYTh posriigaTtucs Bemmkoro [Tanaroro B ckmami 17-tu cynmiB —

sxmo [lamata BiIMOBISEThCA BiJ pO3TILAAY CIIpaBH Ha KopucTh Bemmkoi [Taxatu abo
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AKIIO 33/I0BOJIBHSIETHCS KIOMOTAHHS OHI€l 31 CTOpIH MpO TEepemaHHs CIpaBH Ha
po3rian Benukoi [Tanatu.

YMOBH IpUHHATHOCTI:

*3agBHUKOM TOBWHHI OyTW BHWYEpIaHI BCi BHYTPIIIHBOI €pKaBHI 3acoOm
3aXHMCTY CBOTO TpaBaHAILHU X 3aCO0IB IPAaBOBOTO 3aXHCTY

*CKap)KUTUCS. MOKHA TUTBKHM Ha TI HMOPYIICHHS, SIKI MaJld MicCIe IICs JaTH
parudikanii KOHBEHIIT 1epkKaBOO

*Ckapru IOBUHHI CTOCYBATHUCSI JIMIIIE THX MOJIiH, 32 SIKi HECE BiIOBITAIbHICTD
ZepxaBa

*Ckapra 1oBHHHa OyTH IOJaHa He Ii3HIIIE,HIX depe3 6 micauiB (3 1 ciuns
2022 — 4 wmicsii) micis OCTaTOYHOTO PO3IJISAY MUTAHHS KOMIIETCHTHUM JIePKaBHUM
OpTaHOM.

Buan (tumu) pimens €CILI:

*piaacHe, «pimreHHs» (amria. — judgment, ¢panm. — arrét, poc. -
MMOCTAHOBJICHHE), B SIKUX KOHCTATYEThCS HAsABHICTh a00 BIJCYTHICTh MOPYIICHHS
nonoxxenb KonBenuii uu IIpoTokoiniB 1o Hei, abo [MOJATKOBI pillIeHHS MIO/I0
CHpaBeIMBOi catuc(akilii, KO [I¢ MUTAaHHSA He OyI0 BUPINICHO B PIMICHHI IIOAO
HasIBHOCTI UM BiJICYTHOCTI ITOPYILCHHS

*«yxBamm» (aHrn. — decision, ¢panm. — decision, poc. — pemIeHHE)IION0
TIPUHHATHOCTI a00 BUITydeHHsI CIIpaBH 3 peectpy crupas Cyny.

IpaBo cynuie €CILI Ha okpeMy AyMKY Iepe0adyeHo YacTUHOIO 2 CTaTTi 45
KonBennii mpo 3axucT mpas JIOAWHN i OCHOBOIIOJIIOKHUX CBOOOM: «SIKIIO pimieHHS y
CIIpaBi MOBHICTIO 200 YaCTKOBO HE BUPAXKA€ OJHOCTAWHOT TYMKH CYIIiB, KOXKHUH CyIs
Ma€ MpaBO BHUKJIACTH OKpeMy IyMKy». Permament €Bponeiickkoro Cyany y yacTUHH 2
npaBwiia 74 BCTaHOBIIOE, MO «byab-sAKuii cymis, o OpaB y4acTh y po3IJIsi/i CIIpaBHy,
Ma€e MpaBO JOJAaTH J0 pimieHHsS abo CBOIO OKpeMy IyMKy, IIO 30iraeTbcs 4YH
PO3XOAUTHCS 3 PillIeHHIM, 200 MTPOCTO KOHCTATALIII0 CBOET HE3TOIM.

Bapiantn okpemux 1yMoK
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*cmiBmamaroya AymMKa (concurring opinion) y BHOAAKY, KONH CyIAS
MOTOKYETHCs 3 pimeHHsIM Cyny, aje XOTiB OM HaroJoCHTH Ha AESKUX HIOAHCaX CBOET
TIO3MII{, TTAKPECTUTH ii

*gacTKOBO HECITiBIIaJaloya AyMKa(separate opinion) — oKpema IyMKa, KOJIHU
CYAJISl JIUILIE YACTKOBO MOTOJKYEThCS 3 BUCHOBKaMK Cy/ly 4M MOTOJKYETHCS, MPOTE, 3
IHIIIMX MOTHBIB. YSIBJISETHCS, 110 B [IbOMY BHITAJKY Y CYIIi € OlIbIla CBOOOa PO3Cy Ly
B YAaCTHHI BJIACHOI apryMeHTarlii

*HecniBnagalouy okpeMy nayMmky(dissenting opinion), Koiu cymaus He
MOroKyeTbes 3 BUcHOBKamu Cyny [10].

Vkpaina, parudikyBaBmu KoHBEHIII0O Npo 3axHCT NpaB JIOAWHU 1
OCHOBOIIONOXKHUX cBobox 1950 p., B3smma Ha cebe 3000B’S3aHHS BHU3HABATH
ropucaukuito €CIL

23 mororo 2006 poky OyB mpuitHsaTuii 3akoH YkpaiHu «[Ipo BuKOHaHHA
pillleHb Ta 3aCTOCYBaHHS NPaKTUKH €BPONEHCHKOro Cyay 3 MpaB JTIOOUHUY», KU

rapaHTyBaB, 110 pimeHHs Cyny € 000B’13KOBHUMH JUII BUKOHAHHS Y KpaiHOIO.

12. BUKOHAHHA PILIIEHb TA 3ACTOCYBAHHA I[IPAKTUKH
€BPOITEHCBHKOIO CYY 3 IIPAB JIFOTUHU

B 3akoHOmaBcTBI YKpaiHM Ta HOro mpaBo3acTOCOBHIN MPAKTHIl, a TAKOX Y
HAYKOBUX KOJaxX BiJICYTHI €IWHHWHA Y3TOMKEHWH MiAXiA MO0 BHU3HAYEHHS MicUs
HpereeHTHOT pakTuku €Bporneiickkoro Cyny y npaBoBiii cuctemi Ykpainu. Tak, B
onHux aktax (Hanpukiazn, 3a KoHcturyuieo YkpaiHu, Cyaii AOTPUMYIOTHCS JIHIIE
OyKBM 3aKOHY, BIJICYTHE TaKO)X IOCHJIaHHA Ha OOOB’SI3KOBICTH 3aCTOCYBaHHS
npenenentHoi npaktuku €CILJ y 3akoni Ykpainu «IIpo cynoycTpiii Ta craTyc cyauis»)
npaktuka €CII € nume mpaBoM cyai, a He HOTro 000B’I3KOM, B IHINHX (HAPUKIAL, ¥

3akoHi Ykpainu «[Ipo BUKOHAaHHS PIIIeHb Ta 3aCTOCYBaHHS MPAKTHKH €BPOIECHCHKOTO
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cyny 3 npas mroauany. Y Ilocranosi [Tnenymy BCY «IIpo cynoBy mpakTuKy y cripaBax
PO 3aXWCT T1MHOCTI Ta YecTi Pi3udHOi 0COOH, a TAKOXK JITOBOI permyTarii (pi3udHol Ta
IOpUANYIHOT 0c00M») — 11 € Oe3mocepesHiM 000B I3KOM CYIJIi, OCKITBKH TpereeHTHA
npakTuka €Bporeiicekoro Cyny € mKepernoMm IpaBa. [HmmMu ciioBamu, B YKpaiHi
NpaBoOBUil mpereqeHT odiliiiHO He BU3HAEThCS JUKepenoMm npaBa. OJHAK pilIeHHS
€BpoIneichKoro cyny 3 IpaB JIOJUHM, IO BH3HAE MpELEACHTHE MpPaBO, MOXYTh
po3risAaTiCh B YKpaiHi SK HOPMU TpaBa.

BukonaHHs pilieHb €BpONEHCHKOTo Cyy 3 IPaB JIIOAWHY Nepe0ayacThes CT.
46 KonBeHIii Mpo 3aXMCT NMpaB i OCHOBHUX CBOOOJ JIIOANHH. L{e TON0OKEeHHS CTBOPIOE
cnennudivHi TpaBoBi 3000B’SA3aHHA U1 JAepKaBU BiamoBimada. KoHTponp 3a
BUKOHAHHAM pimeHb moknageHo Ha Kowmiter minicTpiB Pagm €Bpormu. B VYkpaini
BimmoBimHO 1m0 cT. 3 3akoHy Ykpainu ,lIpo BHKOHaBYE NPOBAHKEHHS" PIIICHHS
€BpOMNENCHKOT0 Cyay 3 TMpaB JIOJAMHU BHUKOHYIOThCS Jlep)KaBHOIO BHKOHABUOIO
ciyx06010 Ykpainu.

Bapro 3ayBakuTh, 10 pilleHHs Mae HaOyTH CTaTycy OCTaroyHoro. 3a
3arajlbHUM TPaBUJIOM, TAaKUM BBAXKAETHCS PIIICHHS IMICHIS CIUIUBY 3 MICSIIB Bif
MOMEHTY HOro BUHECEHHS, SKILO HIXTO He MOJaB KIOIOTaHHS Mpo Horo neperysia. B
iHmomMy Bunanaky pimenas €CIIJI craHe ocTaTOUYHHM y J€Hb BHHECECHHS DIlICHHS
Benmkoi [TanaTu mo cyTi KJIOMOTaHHS.

B Vxpaini nopsmox BukoHaHHs pimers C€CIIJ perymoerbes 3akoHOM
VYkpainu «[Ipo BUKOHaHHS pillleHb Ta 3aCTOCYBaHHS NPAKTHKKA €BPONEHCHKOTo Cy1y 3
MpaB JIOAWHW», 3akoHOM Ykpainu «IIpo BHKOHaBYE WPOBAKCHHA», IHIIUMH
HOPMaTHBHO-TIPaBOBUMU aKTaMH 3 YypaxyBaHHSM OCOOJIMBOCTEH, IO IepeadaueHi
3aKOHOM.

3aranpHuil mopsiok BuKOHaHHA pimeHs €CIIJ nepenbayenuit 3akoHOM
VYxpainu «[Ipo BUKOHaHHS pillIeHb Ta 3aCTOCYBaHHS NPAKTHKA €BPONEHCHKOTO Cy1y 3
mpaB JTIOAUHWY. [Ipy bOMy, KOHKpPETHa IpOLEeRypa 3aJE€XKHUTh BiJ TOTO, SKHUH came

000B’s130k Cy[1 TOKJIamae Ha IepKaBy-BiIoOBigava;
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*crpaBemnBa caTUC(akilis — BiAIIKOAYBAHHS MaTepiallbHOI Ta MOpPalIbHOT
LIKOJH, CyJJOBUX BUTPAT;

*3axX0¥ 1HOMBIAYaJbHOTO XapakTepy. 30KpeMa, BiIHOBJIEHHS IOIEPEIHBOTO
IOPUIMYHOTO CTaHy 3as{BHHKA IUIAXOM MOBTOPHOTO PO3INIALY CIpPaBH CyIOM 4YH
a/JIMIHICTPaTHBHUM OpPTaHOM;

*3ax0/1¢ 3arajJbHOro xapakrepy. Lle morpebye Bix aepxkaBu OLIbII MI00ATBHUX
I SK-TO: 3MiHU 70O 3aKOHOJABCTBA Ta aJMIHICTPATHBHOI MPAKTUKH, 3a0e3MCYCHHS
IOPUMYHOI EKCIIePTU3HU 3aKOHONPOEKTIB Ta iH1e [10].

BimmoBimao mo cr. 1 3akony VYkpaimm «[Ipo BHKOHAaHHS pIilOICHb Ta
3aCTOCYBaHHS NMPAKTUKH €BPONEWCHKOr0 Cyy 3 IIPaB JIIOAWHI» BUKOHAHHIM PimeHnHs
€:

a) Bumuiata CrsaryBauesi (3asBHUKOBI) BiIIIIKOYBaHHS Ta BXKUTTS JTOJIATKOBUX
3aXO0iB IHAUBIIYaIbHOI'O XapaKTepy;

0) BXKHUTTS 3axOJliB 3arajJlbHOTO XapakTepy (a came: BXUTH 3aXOiH,
nepeadaveHi B pinnenHi Cyny npo APYKHE BPETYIIOBAHHS; BHCCCHHSI 3MiH JIO YHHHOTO
3aKOHO/IaBCTBa Ta IPAKTUKH HOr0 3acTOCYBaHHs; 3a0e3lEeYEeHHS OPUAMYHOI
SKCIICPTU3U 3aKOHOIIPOCKTIB; 3abe3medeHHs MNpoQeciiHOi MiATOTOBKH 3 IHTaHb
BuBueHHs KonBenuii Ta npaktuku €CIIJI — npokypopiB, Cya/iB, aABOKaTIB Ta 1HIINX
MIPaBOOXOPOHHMX OPTaHiB; 1HIII 3aX0IH, AKi BU3HAYAIOThCA 3 00Ky KoMiTeTy MiHiCTpiB
Pagu €Bporm).

OpraHoM MpenCTaBHUIITBA, BiANOBIJAILHUM 3a KOOPIHMHAIII BUKOHAHHSI
pimrens €CIL, Bignosigao xo IToctanosu Kabinety minictpiB Yipainu Ne 784 Big 31
tpaBHs 2006 p. «[Ipo 3axoau peanizauii 3akony Ykpainu «IIpo BUKOHaHHS pillieHb Ta
3aCTOCYBaHHs IPAKTHKK €BPOIEHCHKOT0 CyTy 3 IPAaB JIOIUHN», BU3HAHO MiHICTEpCTBO
FOCTUIT YKpaiHu, a came Y psiIOBHIA YIIOBHOBaXXCHHUN y CIIpaBaX €BPOIEHCHKOTO CyIy
3 IpaB JItoAnHH Ta Horo Cekperapiart.

BigmoBimHO m0 cT. 5 3aKOHY NIPOTATOM IECATH AHIB Bifl THS ONCpKaHHS

TTOBIJOMJICHHS TIPO HAOYTTS PIMIEHHSM CTaTyCy ocTtaTouHoro OpraH IpeCTaBHHUILITBA
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HaJICWJIa€ CTUCIINI BHKIAJ PIIICHHS CTATYBadeBi, Y MOBHOBakeHOMY Bepxosuoi Pagn
YKpaiHu 3 1paB JIOJMHH, BCIM JEp>KaBHUM OpraHaM, IOCaJOBUM 0CO0aM Ta iHIINM
cy0’exTam, 6e3mocepeHbO MPUYSTHHM JI0 CIIPABH, 32 SIKOIO MOCTAHOBJIECHO PimeHHs.

Pazom 3 THM, BigmoBimgHO 1O cT. 7 3aKOHY, HPOTATOM JECSATH IHIB Bif
orpuMmanHsi noBiomieHHs Cyny npo HaOyTTss PilleHHsIM CTaTycy OCTaToOYHOro,
Cexkperapiar HaJCHJIa€ CTATYBaueBl MMOBIIOMIICHHS 3 PO3’SICHEHSIMH HOTO MpaB LI0/I0
BUKOHAHHS PIllICHHS, OpPHUTiHAJbHUI TEKCT Ta Mepeknan pimeHHs a0 JlepxaBHOT
BHUKOHABYO] CIIy>KOH.

Jlep>kaBHa BHKOHaBYa CIry0a BITPOMOBXK NECATH AHIB 3 THS HaJXOKEHHS
JOKYMEHTIB BiJJKPUBA€ BHKOHABYE MPOBAPKEHHS. IIpOTATOM OIHOTO Micsllsl Bim JTHS
BIIKPUTTS BHKOHABYOTO TpoBapkeHHS 3a Pimennsm CekperapiaT Haacuiae 10
HdepxaBHOI Ka3HAYSHCHKOI CIy’)KOM TIOCTAaHOBY TMPO BIAKPUTTS BHKOHABYOTO
MPOBAKCHHS, Pa30M 13 OPHrIHAILHHUM TEKCTOM 1 mepekiamoM Pimrenns. Cramis
Oe3nocepennporo BukoHaHHs pimeHHs C€CIIJI HacTymae micis ONpPUITIOIHEHHS
odiuiitHoro nepexnany TekcTy (OmyOIiKyBaHHS B razerax «YpsgoBuid Kyp’ep» i «['onoc
VYkpaiuuy). Bunanus my0sikye cTUCIni BUKIA ] PillieHHS IPOTSATroM CEeMH JHIB BiJl THS
HOro oJiep>KaHHsI.

BrponoBxk nmecatd IHIB Big JHS HAAXOMKEHHS 3a3HAYEHHX JIOKYMEHTIB
lep:xaBHa Ka3Haueicbka CIyk0a 3MIMCHIOE CHHCAaHHS Ha BKa3aHWH CTATyBaueM
0aHKIBCBHKHH paXxyHOK, a y pa3i Horo BiICYyTHOCTI — Ha AETIO3UTHAHN paxyHOK Jlep>kaBHOT
BHUKOHABYOI CITY>KOH.

Bumrara BimmkogyBaHHS Mae OyTH 3AiMCHEHAa y TPUMICSYHHHM CTPOK i3
MOMeHTy HaOyTTs PimieHHsIM crarycy ocrtaTo4yHoro, abo y CTpOK, BH3HAuY€HHU Yy
pileHHi. Y BUMaJKy HOPYIIEHHS CTPOKY Ha CYyMY BiALIKOAYBaHHS HAPAXOBYETHCS TIEHSI.

VY BuUmaaky mopymieHHs CTpoKy BukoHaHHs pimenHs €CIIJI JlepxasHa
BHKOHAaBYa CIIy>k0a MOBIIOMIISIE PO NPUYMHHM Takoi 3atpumku Cekperapiar.

Opmnak crpaBemmuBa caTHC(hakilis HE 3aBXIU TPUCYIKYETHCS IMOTEPILTIH

CTOpOHi, B OKpEMHX BHUIIaJKaX 3aCTOCOBYETHCSA piHICHHFI «BaI0BOJICHHA BUMOT I10 CyTi)).
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B Takomy pasi, crnpaBelIMBUM BBaKA€ThCSI CaME BU3HAHHS MpaBa MOPYIICHUM Ta

HaJaHHS Ha HAIllOHAIbHOMY PiBHI MOKJIMBOCTI BiTHOBHUTH TIOPYIIEHE MPAaBO.

13. IIPABO HA JKUTTA TA 3AbOPOHA KATYBAHHA, HEJIFO/[ChKOI' O
ABO TAKOI'O, L[JO I[IPUHIPKYE I'IITHICTH, IIOBOIDKEHHA TA IIOKAPAHHA,
IIPABO HA CBOBOIY TA OCOBUCTY HE/OTOPKAHICTh YV IIPAKTHIL]I
€BPOIIEHCHKOIO CYAY 3 ITPAB JIFOJIUHM.

Crarrs 2 KoHBeHLIT Ipo 3axHCT MMpaB JIIOJUHU T4 OCHOBOIIOJIOKHHX CBOOOT
(mami — Kongentist) Mae Ha3By «[IpaBo Ha XHUTTSD» 1 BCTAHOBIIIOE, IO «IIPaBO KOKHOTO
HA XKHUTTSI OXOPOHSETHCS 3aKOHOM. Hikoro He Moxe OyTH YMHUCHO M030aBIICHO KUTTSI
IHaKIe HXK HA BUKOHAHHSI CMEPTHOTO BUPOKY CY/y, BAHECEHOTO MicCysi BU3HAHHS HOro
BUHHUM y BYMHEHHI 3JI0YHHY, 3a KU 3aKOH Iepe1dayae Take moKapaHHs.

[To36aBneHHs KUTTS HE PO3TISAIAETHCS SIK Take, [0 BUMHEHE HA MOPYLICHHS
ITi€1 CTATTi, SKIO BOHO € HACIIIJKOM BUKIIOUHO HEOOX1HOTO 3aCTOCYBaHHS CHJIN:

a) st 3aXHUCTY OyIb-s1KO1 0COOM BiJl HE3aKOHHOTO HACHUIIBCTBA;

b) st 3ailiCHEHHS 3aKOHHOTO apernTy abo Juist 3amo0iraHHs BTedi 0Co0H, Ky
3aKOHHO TPHUMAIOTh i/l BAPTOIO;

C) NpH BYMHEHHI NPaBOMIpHMX MAiH U1 NPUAYLIEHHS 3aBOPYLIEHHS abo
MOBCTAHHSI».

Cdepa 3acrocyBanns crarti 2 €Bpomneiicekoi KoHBeHmIi mpo 3axucT mpas
JIFOJMHH 1 OCHOBOIOJIOKHHUX cB0OO 1950 p.:

- yCi BHIMAAKHM HACHIIFHHUIIBKO! CMEPTi Y 3HUKHEHHS 0COOH;

- po3ciigyBaHHS OOCTaBUH CMepTi Ta 30epiraHHs MaTepialiB TaKOro
PO3CIiIyBaHHS;

- IUTaHYBaHHS Ta MPOBCICHHS OIEPaIliil i3 3aCTOCYBaHHIM CHIIH;

- BUKJTIOYHO HEOOXi/IHE 3aCTOCYBaHHS CUIIN;

-3aCTOCYBaHHs 30poi Ta cren3aco0is;

- CMepTh IiJI 9ac BifiCEKOBOI CITyXO0H;
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- HaJA3BUYAlHI cuTyallii, 001OBI [ii, BIiiCbKOBI HABUaHHS,

- 3arpo3a ISt XKUTTS y pasi BUCIaHHS (IeTopTarlii, eKCTpaaunIlii);

- 6e3MEeYHICTh CHOPYMKEHHS Ta eKCITyaTanii 00’ €KTiB;

- OMIICHCAIIIS ¥ 3B A3KY 31 CMEPTIO (3HUKHEHHSIM).

V piwenHi y cripasi «'oHraaze npotu Ykpainu» (Gongadze v. Ukraine) Bix 8
mucronana 2005 p., 3asBa Ne 34056/02, n1. 164 €CILJT noBTOpIOE, IO «IIEpIIe PEUCHHS
m. 1 crarti 2 KonBeH1ii 3000B’s13y€ aepkaBy HE TUIBKHM YTPHUMYBATHCS BiJl YMHUCHOTO
a00 HEe3aKOHHOTO 1030aBJIEHHS KUTTS, ajle TAKOXX BXKUBATH BiJIOBIIHI 3aXOAM JUIA
3aXUCTY KUTTS THX, XTO 3HAXOIUTHCSA iz i
ropucaukiieton.(https://zakon.rada.gov.ua/laws/show/980_420#Text). Ile BkIrOUae
OCHOBHE 3aBJaHHA AEPXKaBH [I010 3a0e3IeUeHHs IIpaBa Ha SKUTTS IULIXOM MPUHHATTS
e(pEeKTUBHUX HOPM KPUMIHAJIHHHUX 3aKOHIB JUISA MTOTIEPEHKEHHS 3JI0YHHIB IIPOTH OCOOH,
110 3a0e3MeYyI0ThCs TPABOOXOPOHHUM MEXaHI3MOM [UIsl MTOTIEPE/KCHHS, YCYHEHHS Ta
MOKapaHHs MOPYIICHb TAKUX HOPM. 32 BiAMOBITHIUX 0OCTABHH 1€ TAKOXK MOITUPIOETHCS
Ha TO3UTUBHUN 00O0B’SI30K OpPraHiB JIepKaBHOI BJIaJH BXXMBATH 3aXOAM MONEPEIHKECHHS
JUIsl 3aXKCTy ocoOu abo oci0, 4YMe XUTTS 3HAXOIUTHCS IIiJl 3arpo30l0 3A1IHCHEHHS
KpUMIHATBHUX Jifl IHITUMHA 0cO0aMHU.

OO00B’s130K 3aXHILATH IIPaBoO Ha XUTTS 3a crarrero 2 KoHBeHIii BU3HaYa€eThCs
y TO€QHAHHI 13 3araJbHUM OOOB’s3KOM jepkaBu 3a crarreio | KomBenmii, sxa
3000B’513y€e «rapaHTyBaHHS KOXXHOMY, XTO ImepeOyBae mix [1i] FopHCIUKIIi€I0, MpaBa i
cB00O/M, Bu3HaueHi y KoHBeHII» TaKoX OMOCepeIKOBAHO BUMArae HasiBHOCTI Oy/ib-
akoi Gopmu epekTuBHOTO po3ciuigyBanHs (CnpaBa «Myta mpotn Ykpaiam» (3asBa Ne
37246/06) Bix 31 mumus 2012 poky; Crpasa «Onekcanap HikoHeHKO poTu YKpaiHu
(3asBa Ne 54755/08) Bin 14 nucromama 2013 poky; Cmpasa «KapabeT Ta iHIII IPOTH
VYxpainn» (3asBa Ne 38906/07 ta Ne 52025/07) Bim 17 ciuns 2013 poky; Cnpasa
«bacenko npotn Ykpainn» (3asBa Ne 24213/08) Bix 26 nucronana 2015 poky Ta iH.)

lomoBHa MeTa po3cimigyBaHHS Tmonsrae y 3a0e3medeHHI e(eKTUBHOTO

BUKOHAHHA Ha]_[iOHaJ'IbHI/IX SaKOHiB, SIKI 3aXUIAar0Th MPaBO HA KUTTA, 4 Y BHUIIAJIKAX,
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Koinu OepyTe ydacTh WPEICTaBHUKU JAepkaBM abo oprand, y 3a0e3MedeHHi ix
BiJIIOBIJATEHOCTI 32 CMEPTi, B KX BOHU BUHHI. DopMa po3cimiyBaHHs, KA TOCATHE
TaKol METH MOXe OyTH Pi3HOIO 3aJIe)XHO Bif obctaBuH. [Ipote, skuii OM 3 MeTOMIB HE
OpaBcsi 3a OCHOBY, JA€p)KaBHI OpraHM BIaJAW IOBHUHHI [iSTH 3a CBO€I0 BIACHOIO
IHIIIaTHBOIO, Y BUNIAJIKY KOJIM BXKE SKECh MUTAHHS 3BEPHYJIO iX yBary. BoHn He MOXyTh
MepeKIIacTh 1e Ha IHINIaTUBY POAMYIB UM YEKaTH MojaaHHs (opmaibHOi ckapru abo
B3ATTSI KUMOCH Ha ce0e BiJIOBIaTbHOCTI 32 IPOBEAEHHS ciiruoi npoueaypu (Pimenus
y cnpasi «lnxan npotu Typewuunu» (ilhan v. Turkey) [GC] Bin 27 uepsnsa 2000 p.,
3asBa Ne 22277/93, m. 63.).

Po3ciiyBanHs MOBHHHE TaKOX OyTH €(DEeKTUBHUM y TOMY PO3YMiHHI, III0 BOHO
Mae OyTH 37aTHE NPHUBECTH IO BU3HAYEHHS IIMTAHHA, YU BUKOPUCTaHA CHJIA y TaKUX
cipaBax Oyina abo He Oyna BUNIpaBaana 3a THX 00CTaBHH (pimeHHs y cipasi «Kas npotn
Typeuunnu» (Kaya v. Turkey) Bix 19 grororo 1998 p., 3asBa Ne 22729/93, 1. 87) Ta
BCTAQHOBJICHHS 1 MOKapaHHS BiANOBiMambHUX 0Ci0 (pimieHHs y chpaBi «Oryp mpoTu
Typeuannu» (Ogur v. Turkey) [GC] Big 20 tpaBHs 1999 p., 3asBa Ne 21594/93).
PesynpTar npu mpoMy € HEOOOB’SI3KOBHM, ajie 00OB’SI3KOBHM € 3JIIHCHEHHS 3aXOJliB
(CnpaBa «I'onramze mporn Ykpainm» (3asBa Ne 34056/02) Bin 8 nmcromama 2005 p;
CnpaBa «I'purop’eB mporu Ykpainm» (3asBa Ne 51671/07) Bix 15 tpaBus 2012 p.
(octaroune pimenHs Bin 15 cepmas 2012 p.); CrnpaBa «YmakoB Ta YIIakoBa IpOTH
VYxpaiam» (3asBa Ne 10705/12) Big 18 wepsust 2015 p. (ocraroune pimeHHs Bix 18
Bepecus 2015 p.); Cnpasa «YepHnika npotu Ykpainu» (3asBa Ne 53791/11) Big 12
6epesns 2020 p.; Crpara «bepesa nmpotu Ykpaiam» (3asBa Ne 67800/12) Bix 4 Gepesns
2021 p. Ta in.).

Opranu Aep)kaBHOI Biaad MOBHHHI BXKHTH BCIX 3aXOMiB IS 30epeeHHs
JIOKa3iB, IKi MalOTh BIJHOIIIEHHS 0 MOII.

3abopoHa KaTyBaHHS, HEJIOJCHKOTO Ta TaKOrO, IIO TNPHHWXYE TiJHICTD,
NOBOKEHHS 1 IOKapaHHsI 3aXHIIAEThes cTaTTero 3 KoHBeHwiT mpo 3aXUCT NpaB JIF0IMHA

1 OCHOBOIONOXHUX cB0OOJ (mami — KonBeHmis). Bapro 3a3HaunTH, mo abcoimoTHa
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3a00poHa KaTyBaHHS, HETIOACHKOTO Ta TaKOTO, IO MPUHIKYE TiTHICTD, TOBOKEHHS 1
MTOKapaHHS € IMIIEPaTUBHOI0 HOPMOIO, III0 HE Iepeadadae BUHATKIB, aJKe BioOpakae
OIIHY 3 (GyHIAMEHTAIBHUX IIIHHOCTEH 1eMOKPAaTHYHOTO CYCIIJILCTBA.

Cdepa 3actocyBanHs cTtarTi 3 €Bponeiicbkoi KoHBeHmii mpo 3axucT mpas
JIFOJTUHHU 1 OCHOBOIIOJIOXHHUX CBOOOI:

* ycl BUMAIKU TiepeOyBaHHS 0COOH il KOHTPOJIEM JCPIKaBH, 30KpeMa:

1. yci nuTanHs nepeOyBaHHS MiJX BapTOIO Ta/abo IMiJ KOHTPOJIEM JeprKaBHUX
OpraHis;

2. O4iKyBaHHS MOKapaHHS;

3. 3aTpuMaHHA 0ci0, IKi MAIOTh Cepio3HI (i3UIHI BaIH;

4. mpUMyCOBI 3aX0I1 METUIHOTO XapaKTepy;

5. BUCTIAHHS, ACTIOPTAIis, eKCTPAIUILis.

*po3ciiayBaHHs K (akTiB, TaK 1 CKapr Mpo MOTraHe MOBOKCHHS,

**KOMITEHCAIisl y 3B’ 3Ky 3 IOTAaHUM ITOBOKEHHSIM;

*3arpo3a IoraHoro NOBOKEHHSI;

*3acTOCyBaHHsI CIIEL3acO0iB Ta 30poi;

*3aCTOCYBaHHS CUJIH, IJIaHYBaHHs Ta IPOBEICHHS ONepaLliii i3 3aCTOCYBaHHAM
CHJIH;

* Ha/3BWYAIHI CHTYyallii, Ha[3BUYAHIH CTaH;

*HaJaHHSA MEANYHOT JOIIOMOTH;

*3apayKeHHsI CMEPTEIILHOIO XBOPOOOIO;

* 30epiraHHs MEIUIHOI JOKYMEHTAIIi;

*MOBOKEHHSI 3 0C00aMHU, SIKi MaIOTh IICUX1YHI PO3JIAIH;

*[PUMYCOBE T'OJlyBaHHS;

*TOPTiBIA MIOABMH, Kabana, CeKcyalbHEe padCTBO.

Crartst 3 KoHBeHIIIT po3MeKOBY€ TaKi BUIU TTOBOIKEHHSI:

KaTyBaHHS (TIOBOKEHHS HaBUIIIOTO PiBHS JKOPCTOKOCTI);

HCIIIOACBKE,
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Take, 0 MPUHIKYE T1IHICTb.

Cnpasu mono Ykpainu 3a crarrero 3 KoHBeHIIT CTOCYIOTbCS pi3HOMaHITHHAX
ACTIEKTIB:

1. HEeHaAIEKHOTO IOBO/KEHHAM 3 OOKY IPEICTABHUKIB Jep)KaBU Ta BIICYTHICTh
e(eKTUBHOTO po3ciiayBaHHs («AdaHacheB MPOTH YKpaiHuy, «Bepreabchkuil mpoTu
VYxpainuy», «['ennaniit Haymenko nporu Ykpainuy», «lcMmainos npotun Ykpainu» ta iH.);

2. HEHAJISKHUX YMOB TpUMaHHS mijx BapToio («Biciory3oB npotu YkpaiHny,
«lankeBuu npot Ykpainn», «KoBanb npotu Ykpainu» Ta iH.);

3. He3abe3neyeHHs CBO€YACcHOI Ta HanexHoi MeanyHoi gonomorn («Kydepyk
npotn Ykpainu», «IleTyxoB mporn Ykpainu» 1a iH.);

4. Bumadi ocobu («baiicakoB Ta iHmi mpotn Ykpainm», «ColmaTeHKO MPOTH
Ykpaiamy») Ta iH.

dopmamu 3a00pOHEHOTO MTOBOKEHHS €, 30KpeMa:

(bi3nYHE HACHIIBCTBO:

1) T.3B. «majecTUHChKe minBimryBaHHs» (crpaBa «Akcoil mpotu TypeddnHm»
(Aksoy v. Turkey) (3asBa No 21987/93) pimenns Big 18 rpyaus 1996 p.);

2) nobutts ( cupaBa «Tomasi npotn @panuii» (Tomasi v. France) (3asBa Ne
12850/87) piwenns Big 27 ceprust 1992 p., cepist A Ne 242-A);

3) Tsranas 3a Bomoccs (cmpaBa «CenmmyHi mpotn @panmii» (Selmouni c.
France) (3asBa Ne 25803/94) pimenns Bix 28 mumas 1999 p.;

4) o6muBaHHS Tapsd0l0 1 XOJOMHOK BOJOK (cmpaBa «AKKOY TMPOTH
Typeuanun» (Akkog v. Turkey) pimenns Big 10 sxoBtas 2000 p.

TICUXIYHI CTPaXKIaHHSL:

1) «’stp MeTomiBy» (cmpaBa «Ipmanmis mpotu Cromyderoro KoposiBcTBay
(Ireland v. the United Kingdom), pinrenns Bix 18 ciunst 1978 p., cepist A Ne 25);

2) mOrpo3u — SKIIO TOCTATHBO PealibHi Ta OGe3mocepeHi.

VY migrorosienomy OBCE HayKOBO-METOOMYHOMY MOCIOHHUKY «3aCTOCYBaHHS

MIPaKkTUKK €BpPONEHchKOro cyay 3 NpaB JIOJUMHM MPU 3IiHCHEHHI MpPaBOCYIIS»
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PO3KpHBAETHCS MUTAHHS BHIIB IIOBOKEHHS, 3a00POHEHOT0 CTAaTTer0 3 €BpOMeHCchKOi
koHBeHIIii 3 paB iroauHM. (https://www.osce.org/files/f/documents/4/7/232716.pdf)

Crarrst 5 KoHBeHmii mpo 3aXxucT mpaB JIOAWHU i OCHOBOIOJOXXHUX CBOOOT
niependavae, Mo «KOKeH Mae MpaBo Ha cBOOOIY Ta 0coOHCTy HeJoTOpKaHHICcTh. Hikoro
He MOXke OyTH 11030aBJIeHO CBOOOIM, KPiM TaKMX BUMAJIKIB 1 BIAMOBIHO JI0 IPOLIEAYPH,
BCTAaHOBJICHOI 3aKOHOM:

a) 3aKOHHE YB’SI3HEHHSI OCOOM TicIst 3aCyKEHHS 11 KOMIIETEHTHUM CY/IOM;

0) 3akOHHUWI apemT a0o 3aTpuMaHHS OCOOM 32 HEBUKOHAHHS 3aKOHHOT'O
Opunucy cyay abo Juisd  3a0e3leveHHs BHKOHAHHS OyAb-IKOrO  O0OB’S3KY,
BCTaHOBJICHOT'O 3aKOHOM;

B) 3aKOHHUHM apemT abo 3aTpUMaHHA OCOOH, 3[ifiCHEHE 3 METOIo
JOTIPOBAKEHHS ii O KOMIETEHTHOTO CYIOBOTO OpTaHy 3a HAasBHOCTI OOTPYHTOBAaHOI
HiI03pY y BYMHEHHI HEI0 IMPaBONOPYLICHHs a00 SKIIO OOIPYHTOBAHO BBAXKAETHCS
HEOOXiTHMM 3armo0irTH BYMHEHHIO HEIO IMPABONOPYIICHHS 4Yd 11 BTEYl MiCas HOro
BUYMHEHHS;

') 3aTPUMaHHS HEMOBHOJITHHOTO Ha MiJICTaBl 3aKOHHOTO DILIEHHS 3 METOO
3aCTOCYBaHHS HArSIOBUX 3aXOIiB BUXOBHOTO XapakTepy ab0 3aKOHHE 3aTPHMAaHHS
HETIOBHOJIITHBOT'O 3 METOIO JIOTIPOBA/HKEHHS HOTO /10 KOMIETEHTHOT'O OpraHy;

II) 3aKOHHE 3aTpPUMaHHS OcCi0 Ui 3amo0iraHHs MOIMMPEHHIO 1H(EKIiHHNX
3aXBOPIOBaHb, 3aKOHHE 3aTPUMaHH IICUXIYHOXBOPHX, ANKOTOMIKIB 200 HApKOMaHiB;

€) 3aKOHHUH apemT abo 3aTpuMaHHS OCOOM 3 METOK 3armoliraHHs il
HEJ03BOJICHOMY B’i34y B KpaiHy 4M OcOOH, IIOA0 $KOI NPOBaAMTHCS MpoIexypa
Jernoprariii abo eKCTPaIHUIIIL ...»

Y mnociOHMKY 13 3acTOCyBaHHsl CTaTTi 5 €BpomnelchbKoi KOHBEHMIi 3 IpaB
momund. (https://ks.echr.coe.int/documents/d/echr-ks/guide art 5 ukr) Bu3HawaeTbcs
cdepa 3actcyBanHs 1€l craTti KoHBeHmii, a came:

1) [To36aBieHHs BOI;

2) 3axo, fKi 3aCTOCOBYIOTHCS Y B’ A3HUILI;
2 2
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3) IlepeBipka aBiamacaxupiB ciryx0aMu Oe3IeKu;

4) Ilo30aBieHHs BOXi, sSKE HE € (POPMAIBHUM apemIToM Ta TPUMAHHSIM IIiJ|
BapToOIO, a CaMe:

— TIOMIMIEHHS 0Ci0 y NMcuxiaTpudHi a60 COIlianbHi;

— TpUMaHHS B TPAH3UTHUX 30HAX aepOIOPTY;

— TpUMaHHS B TPAH3UTHUX 30HAX B IIYHKTaX IPOIYCKYy 4Yepe3 Jep KaBHHI
KOPJOH ISl CyXOIIyTHOTO CITOJTydYEHHS;

— 3aTPUMaHHA Ta OOILIYK MOJILIE0;

— OOIIyK XHTIA;

— MIPUMYCOBUI MIPHBIJI TOMIII€IO;

—3axoIu IS KOHTPOJIIO MAacoBUX 3i0paHb, BXKHTI MOJIIE€I0 3 MipKyBaHb
TPOMAa/ICBKOTO TIOPSAKY;

— JIOMAIlHI# aperrT;

— YTPUMaHHS MITPaHTiB, 0 MPUOYJIM MOpEM, B MyHKTax IpuiioMy abo Ha
KopaOIsix;

— TPUMaHHS HeJIETaJIbHUX MIrPaHTIB y IYHKTaxX NpuiloMy Ta ineHTudikamii
OI’KEHIIIB.

[To30aBnCHHS BOJII BBAXKAETHCS MPABOMIPHUM BiJIITOBIIHO J0 YacTHHU | cTatTi
5 KonBeHmii y Takux BUTIAIKAX:

[To36aBneHHS BOJI MICTIS 3aCYIKEHHS, a caMe:

1) HasiBHiCTh OOBHHYBAJILHOT'O BUPOKY

2) KomnereHnTHUiA Cy11

3) ITo30aBieHHs BOJII TOBUHHO 3IHCHIOBATUCS «ITICJISD) 3aCYIKEHHSI

4) HasiBHICTb anessIiifHOTO MPOBaKCHHS

14. IIPABO HA CIIPABEJIMBUH CYJIOBHUH PO3IJIAN V ITPAKTHUILII
€BPOITEHCBHKOIO CYY 3 IIPAB JIFOTUHU

VY crarti 6 KoHBeHIIIT Mpo 3aXHCT MpaB JTOIMHA i OCHOBOIIOIOXXHUX CBOOOIT
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3aKpIIUICHO TPaBO Ha CHpPaBELIMBUHA CYJ i, 30KpeMa, 3a3HAYAEThCs, IO KOXKEH Mae
MPaBO HA CHPaBELIMBUIA i MyONiuyHMI o3Iyl HOro CIpaBU YIPOIOBXK PO3YMHOIO
CTPOKY HE3aJISKHUM 1 OE3CTOPOHHIM CYOM, BCTAHOBJIIEHIUM 3aKOHOM, KU BUPIIINTH
cmip mozo Horo mpaB Ta OOOB'A3KIB IIMBUIBHOTO XapakTepy abo BCTaHOBHUTH
OOTPYHTOBAHICTh  OyIb-SIKOTO ~ BHCYHYTOTO  MNPOTH  HBOI'O  KPHUMIHAJIBHOTO
o6BuHyBadeHHs. CyloBe pillleHHs NPOTOJIOIIYEThCS MyOJiuHO, ane mpeca i myOika
MOXYTh OyTH HE JONYIIEHI B 3aJl 3aCilaHb NPOTATOM YChOTO CYZOBOTO pO3riisiay abo
HOro YacTHHU B iHTEpecax Mopajli, TpOMaChKOro MOPSAKY YK HalliOHAIBHOT Oe31eKH B
JIEMOKPATUIHOMY CYCIIBCTBI, SKIIO TOTO BUMAraroTh iHTEPECH HEMOBHOIITHIX a0o
3aXUCT IPHBATHOTO JXHUTTSA CTOPiH, a0 - Ti€I0 MIpO, IO BH3HAHA CYyIOM CYBOPO
HEO0O0XiTHOIO, - KOJH 32 0COOMMBHUX 00CTaBMH MYOJIYHICTh PO3TIISAY MOXKE 3aIIKOAUTH
iHTepecaM IpaBOCYIIs.

KosxxeH, koro 00BHHYBa4€HO y BYMHEHHI KPUMIHAIBHOTO PABOIOPYLICHHS,
BBAKAETHCSI HEBUHYBATHM JOTH, JOKH HOro BHHY He Oyle JOBEAEHO B 3aKOHHOMY
TIOPSIIIKY.

KoxHuii 00BHHYBaueHH y BUMHEHHI KPUMIHAJILHOTO MPABOIOPYILEHHS Mae
LIOHAMEHIIIe TaKi npasa:

a) OyTH HeraitHoO 1 JeTanbHO NOiHGOPMOBAHUM 3PO3YMIJIOI0 ISl HHOT'O MOBOIO
PO XapakTep 1 NPHYMHI OOBUHYBAaYEHHs1, BACYHYTOT'O IPOTH HBOTO;

0) MaTH 9ac i MOKIIMBOCTI, HEOOXiTHI IS MIATOTOBKU CBOTO 3aXHUCTY;

B) 3axuInaTH ceOe O0COOMCTO YK BHKOPHCTOBYBATH IOPUAMYHY TOIOMOTLY
3aXMCHHKA, BUOpAaHOTO Ha BIACHHUU po3cyl, abo - 3a OpakoM JOCTAaTHIX KOINTIB IS
OIUTAaTH IOPUANYHOI JIOTIOMOTH 3aXMCHHKA - OZEP)KYBATH TaKy JOIOMOry 0e30IlIaTHO,
KOJIM LILOTO BUMAraroTh IHTEPECH TIPaBOCYISL;

I') IOMHUTYBATH CBIJKIB OOBHHYBaucHHs a00 BUMaraTw, mo0 iX DONHUTAIH, a
TaKOX BUMAaraTé BUKJIHMKY W JONMHUTY CBIIKIB 3aXHCTy Ha THX CaMHX yMOBax, IO H
CBIIKiB OOBUHYBa4CHHS;

) SKIIO BiH HE pO3YMi€ MOBH, SKa BHKOPHCTOBYETHCS B CyIi, abo He
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PO3MOBIISIE HEIO, - OAEPKYBaTH O€30IIaTHY JOMOMOTY NepeKiIagada.

CrocoBHO murTaHHA gocrymy jpo cyny €CIII 3ayBaxkye, mo mnpouemypHi
rapaHTii, 3aKpirieHi craTTeo 6, TapaHTYIOTh KOKHOMY IIPaBO MOAAHHS CKapTd II0I0
fioro mmpas Ta 000B’A3KiB IUBIIFHOTO XapaKTepy A0 CyAy UM OpraHy mpaBocyans. Takum
YMHOM, BTITIOETHCS MPABO HA 3BEPHCHHSI IO CYIy, OJHHM i3 aCIEKTIB SKOTO € MPaBo
JIOCTYITy, TOOTO MPABO PO3IOYATH MPOBAKEHHS y CYAax 3 HIUBUILHUX MUTaHb ( CIpaBa
«lonnep mpotu Crnonyueroro Koponisctsay, pintenns Bix 21 mororo 1975 p., cepis A
Ne 18, 1. 28-36; cripaBa «LlepkBa cena CocyiiBka npotu Ykpainu» Big 28 mororo 2008
poky (3asBa Ne 37878/02). Cyn HaroJoIrye, o mpaBo Ha 3BEpHCHHS 10 CYIY, OTHUAM 3
aCIIeKTIB SKOTO € IIPaBO AOCTYIly A0 Cydy, HE € aOCONIIOTHHM; BOHO MOXe OyTH
oOMeXXeHIM, OCOOIHMBO IIOJ0 YMOB MPHUHATHOCTI CKaprd, OCKUIBKM 32 CBOEIO
IPUPOJIOI0 1€ IPaBO BHMArae pEryjaioBaHHSA 3 OOKy Jep)kaBH, SKa IIOAO IHOTO
KOPHUCTYETBCSl TIEBHUMU MEXaMH CaMOCTIMHOTO OLIHIOBaHHS (PILICHHS Y CIIpasi
«Bososik mpotu Ykpaiam» Big 6 rpyans 2007 poky (3asBa Ne 15123/03).

Bapro 3ayBaknTH, 110 KIIIOYOBUMH IIPHHIHMIIAMH Y peaiti3alii BUIe3ragaHoro
IpaBa € BEPXOBEHCTBO IpaBa Ta HaJIEKHE 3A1HCHEHHS MTPaBOCYIIs.

AHati3 monoxxeHb cTarTi 6 KoHBeHIIii 1a€ MOXIIUBICTh 3pOOUTH BUCHOBOK, IO
y Hill 3aKpiIJIeHO TaKi elIeMEHTH IpaBa Ha CYJIOBHH 3aXUCT:

1) mpaBo Ha PO3TILA CIPaBH;

2) cpaBeIINBICTD CYJOBOTO PO3TILALY;

3) myOivHICTh PO3TJISIAY CIIPABU Ta MIPOTOJIOMICHHS PIIICHHS;

4) po3yMHU# CTPOK PO3TIISAY CIIPABH;

5) po3riIsiz CIpaBy CyIOM, BCTAHOBJICHUM 3aKOHOM;

6) HEe3aICHKHICTH 1 0E3CTOPOHHICTL CYIY.

[IpaBo Ha pO3TJIsLI CIpaBK 03HAYAE IIPABO OCOOH 3BEPHYTHUCS JI0 CYLy Ta IIPAaBO
Ha Te, o Horo chpasa Oy/e po3mIsHyTa Ta BUpinieHa cynoM. IIpu mpomy, ocobi Mae
OyTu 3a0e3rmevueHa MOXKIUBICTD peallizyBaTy BKa3aHi MpaBa 0e3 OyIb-SIKHUX IEePETIOH YU

YCKIIaTHEeHb. 3/IaTHICTh 0COOM OE3NepeIIkoIHO OTPIMATH CYIOBHH 3aXHCT € 3MICTOM
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TIOHATTS JOCTYNy 10 mpasocynns. Ilepemkonu y mocTymi O MPaBOCYIAS MOXKYTh
BHHHKATH K Yepe3 0COOIMBOCTI BHYTPIIIHHOTO ITPOLECYaIbHOTO 3aKOHOIaBCTBA, TaK 1
yepes nependaveHi MaTepianbHuM npaBoM oomexenHss. s €CIUI npupona nepermxos
y peaizarii npasa Ha JOCTYI O Cyy HE Ma€ IPHUHIUIIOBOTO 3HAYEHH.

SIkuro mopyuryerscst mpaBo ocodwu, 1o niananae mij 3axuct Kousennii, €CITJ1
BHU3HA€E ITOPYIICHHSIM IIpaBa Ha JOCTYH A0 HpaBocyas 000B’ 30K 0COOU 1O MOMEHTY
3BEPHEHHS JI0 CyIy 3 IO30BOM BHYEpIATH IependadeHi 3aKOHONABCTBOM CIIOCOOH
JIOCYZIOBOTO BpETYJIIOBaHHS CIIOpy a00 BHYTpPIBIIOMYY CHUCTEMY MOJaHHS CKapr.
[paxruxa €CILI 3acBimdye, 0 MpaBo Ha TOCTYII O CYAY BKJIIOYAE B cebe i mpaBo Ha
YXBaJICHHS PillIeHHs 10 cripaBi. J[o KOHCTpyKii «mpaBa Ha pO3MIISA CIPABU» TAKOX
BKJTIOYAETHCSI OOOB’SI3KOBHH Ta OCTATOYHHWN XapakTep CYZOBOTO DIIICHHS, a came:
000B’s130K JeprkaB-ydacHUIb KOHBeHIIIi 3a0€3MeUnTH OCTaTOYHICTh CYOBHX DIllICHb
PO3YMIETBCSL SIK TE€, MIO IpaBa BHINMX CYAIB IEPEriisiiaTH CYIOBI pIlllEeHHS MaloTh
BUKOPHCTOBYBAaTHCS 3 METOI0 BHIIPABICHHS [JOMYIIEHUX IOMWJIOK, a He JuIfd
MIPOBEICHHS] HOBHUX CITyXaHb.

[TpuHUMD CcripaBeIIMBOCTI CYIOBOTO pOo3risiAy B okpemux pimenHsx €CILT
TPAKTYETHCS K HaJIGKHE BiPABICHHS IIPaBOCY IS, IIPaBo Ha JOCTYII 10 PAaBOCYA,
PIBHICTH CTOpiH, 3MaraJlbHUH XapakTep CYAOBOTO PO3IISLy CIIPaBH, OOIPYHTOBAHICTh
CYAOBOTO PO3IJISLY TOIIO.

3a meBHUX OOCTABHH CIpaBH NMPAKTHYHUHA Ta €()EKTHBHUI XapaKTep LBOTO
npaBa MoXe OyTH IOPYIICHO, HAPUKIIA/I:

“* dYepe3 HEMOMIPHO BHCOKY BapTICTh MPOBaKCHHS, 3BAXKAIOYM Ha
(hiHaHCOBI MOXKJIIMBOCTI OCOOU:

% HaaMipHE CTpaxXyBaHHS BUTPAT JUIS 3aTy4CHHS 3asBH 1O KPUMIiHATBHOI
CIIpaBH Y SIKOCTI IUBUILHOI; HAAMIpHI CyJ0Bi 300pH TOLIO.

% depe3 NpobIeMH, IO CTOCYIOThCS OOMEKEHHS TEPMiHiB:

% yac BUTpayeHHH Ha PO3IJISLJ CHPABU CYIOM anelILiiiHOi iHCTaHMIl cTaB

TIPUYHHOIO BIZIMOBH Y PO3IIISiIi CTIPABH;
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“*  KOIIM «3asBHUKAM Ha Mi3HI cTamii mpoBajKeHHs OylO CKa3aHO IMPO
CIUTMB TEPMiHY IT0O30BHOI JaBHOCTI ITPOBADKEHHS, SIKE BEJIOCh CYMJIIHHO Ta 3 HAJIEXKHOIO
CTapaHHICTIO, 1[0 Ha3aBXIH IM030aBHUIIO IX MOMIIMBOCTI 3aXHUCTHTH CBOI IIpaBa.

¢ depe3 iCHyBaHHsI MPOLECyaTbHUX 3a00POH, SKi YHEMOXIHBIOOTH ab0
00MEXYIOTh MOKJIMBICTh 3BEPHEHHS JI0 CY/Y:

% CyBOpe TPaKTyBaHHS HAIliOHAJHHHM 3aKOHOJABCTBOM IPOIECYaTbHOTO
npaBuia (HaaMipHUH (opMaizM) MOKYTh TI030aBUTH 3asBHUKIB IIpaBa 3BEPTaTUCH JI0
cyny;
¢ BUMOTHW, TIOB’s3aHi 3 BHKOHAHHSIM IMOINEPEIHBOTO PIMICHHS MOXYTh
MOPYIIYBATH MPaBO JOCTYITYy 1O CYAY, HAallpHUKJaJ, y BUMAJKY, KOJIH 3aSBHUK HE Mae
MOJKJIMBOCTI HABIiTh PO3MOYATH BUKOHAHHS MONEPEIHBOTO pIIIEHHS Yepe3 HecTady
KOIIITIB;

% mpolecyaibHi HOPMH, IO IO30ABISIFOTH CY0’€KTIB MpaBa MOXKIJIHBOCTI
3BEPTATHCH JI0 CYAY.

Y nmnociOHuky, skuii OyB MiArOTOBICHHUN JIOCTIMHUIBKUM MiAPO3ALIOM
€sponeiickkoro Cyay 3 mpaB JIIOIUHUM BU3HAueHO cdepy 3acrocyBaHHs crarTi 6
Konsenuii (https://www.echr.coe.int/documents/d/echr/guide_art 6 ukr), 30kpema:

*«Crtip» MOBHHEH OyTH CIIPaBXXHBOT'O Ta CEPHO3HOTO XapakTepy

*PesynmpTaT MpoBaKCHHS Ma€ OYTH 3HAYYIIAM JJIS BIAMIOBITHOTO TIpaBa

*[IpaBo, CTOCOBHOTO SIKOTO BHHHUK CITip TOBUHHO MaTH 3aKOHOAABYE MiATPYHTS
Y HaI[lOHAJIbHOMY 3aKOHO/IABCTBI

*«[{uBiTBHMIT XapaKTep IpaBa

Crarrss 6 KonBeHlii He 3acTOCOBYEThCsSI (BIZCYTHIM LMBUIBHUHA XapakTep
IpaBa) y TaKUX BHUIIAAKAX:

*CIIOpM MDK JEp)KaBHUMH CIIY)KOOBISIMM IIPO  BHUKOHAHHS JEP)KaBHHUX
MIOBHOBa)XEHD;

* IOJATKOBI CIIOPH;

*MUTHI CIIpaBH;
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*CrpaBH, ITOB’s3aH1 3 HAJAHHAM CTaTyCy ODKEHIIS;, MiTpalliifHi TUTaHHS
*CIpaBH 32 MO30BAMH JICP)KaBHUX MIANPUEMCTB;
*[MOJITHYHI MpaBa;

*BHOOPUI CTIpaBl

15. [IPAKTHUKA 3ACTOCYBAHHA €BPOITEHCBKHUM CYJOM 3 IIPAB
JIFOUHU [HIIUX CTATEM KOHBEHIJII TIPO 3AXUCT IIPAB JIFOJUHU 1
OCHOBOIIOJIOJKHHUX CBOBOJ] TA IIPOTOKOJIIB J]O HEL

Crarrss 8 €Bpomeiicbkol KOHBEHIII TMPO 3axXUCT TpaB JIOAWHU 1
OCHOBOIIOJIOXKHUX CBOOOJ| 3aKpIIUIIOE MpaBo Ha IOBary 10 HMPUBATHOTO 1 CIMEHHOTO
KUTTS. Y HIM, 30KpeMa, 3a3HYA€ThCS, 110 KOKCH Mae€ MpaBO Ha IIOBAary JI0 CBOTO
MIPUBATHOTO 1 CIMEWHOTO KUTTS, IO CBOTO XKHUTIIA 1 KopectmoHaeH il. Opranu nqepxaBHOT
BJIaJIM HE MOXKYTh BTPYYaTUCh Yy 3/1IHCHEHHS 1IbOTO MPaBa, 32 BUHATKOM BUIIAJIKIB, KOJIH
BTpy4YaHHSI 3JIACHIOETHCS 3TiAHO i3 3aKOHOM 1 € HEOOXiJHHM Y JeMOKpPaTHIHOMY
CYCHUIBCTBI B iHTEpecax HAIIOHAJIBHOI Ta TPOMAJCHKOi OE3MEKH YH EKOHOMIUHOTO
JI00po0yTYy KpaiHu, JUIsl 3armoOiraHHs 3aBOPYIICHHSM YH 3J0YMHAM, JJIS 3aXUCTY
3JI0pOB'St 4 Mopalti a00 IS 3aXKCTY MpaB i CBOOO/T HITHX OCi0.

VY [oBinHuKy i3 3acrocyBaHHsA cTaTTi 8 €Bporeiicbkoi KOHBEHLII 3 IpaB

JIFOIMHU (https://www.echr.coe.int/documents/d/echr/Guide_Art 8 UKR)

3a3HAYAETHCS, «aOU MOCHIATHCH HA CTATTIO §, 3asBHHK MA€ JIOBECTH, LIO0 HOro ckapra
miAnagae NPUHAAMHI i OJWH 3 €JIEMEHTIB, MEPepaxoBaHUX y I CTATTi, 30KpeMa:
MIPUBATHE JKUTTS, CIMEHHE KUTTS, )KUTIIO 1 KOPECTIOHACHITIS. 3BUYAiHO, NEesKi CIIpaBl
CTOCYIOTBCSL Oinbll HiX omHoro enemeHta. Ilo-mepme, Cyn BH3Ha4ae, 4u ckapra
3asBHUKA mifnanae mj cdepy aii crarri 8. [orim Cyx nepesipsie, yu Oyiio BTpy4aHHs
y Le mpaBo abo X UM 3aJisSHO IO3UTHBHI 3000B’s3aHHS AEp>KaBH 3aXUCTUTH HOTO.
YMOBH, 3a SKMX JAep)kaBa MOXKE€ BTPY4YaTHUCh y peali3alilo 3aXHWIIEHOTO IIpaBa,
repepaxoBaHi y YacTHHI 2 cTaTTi 8, 30KpeMa, B iHTepecax HalllOHAIBHOI Ta TPOMAICHEKOT

0e3MeKn Yi eKOHOMIYHOTO MoOpoOyTYy KpaiHu, IUTs 3armoOiraHHsS 3aBOPYIICHHSIM YH
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3II0YMHAM, JUTS 3aXUCTY 37J0POB'St UM MOpPaji abo A 3aXUCTY IMpaB i cBOOO iHITHX 0Cil.
OOMeKeHHSI [IO3BOJICHI, SKIIO BOHU 3/IACHIOIOTHCS <«3TIJHO 13 3aKOHOM» abo
«rependadeHi 3aKOHOM» 1 € «HEOOXiTHHM Yy JeMOKPATUYHOMY CYCIIIBCTBI» 3aiJis
3aXHUCTYy OZHIET 3 IepepaxoBaHUX BHIIE IIIeH. 3AIHCHIOIOYH MTEPEeBipKy HEOOXITHOCTI y
JIEMOKpaTUYHOMY CycHinbcTBi, Cyll 4acTo Mae BPiBHOBa)XKyBaTH 3aXHIICHI CTATTEIO §
iHTepecH 3asiBHMKa Ta IHTEPECH TPETiX OcCi0, 3axuIieHi IHIIMMHU MOJIO0XKEHHIMH
Konsentii i [IpoTokonis 110 Hef.

[TpuBaTHe XKUTTS € LIMPOKUM HOHSTTSIM, SIKOMY HEMOXKIIMBO HaJIaTH BUYEPITHE
BHU3HAYCHHS a/KE BOHO MOXKE «OXOIUTFOBATH YHCIICHHI acTIeKTH (Bi3U9HOT 1 COIiabHOT
IICHTUYHOCTI 0CcOOM». 3 OrJsAy Ha NyKe BEIUKUH IMEpesiK NMUTaHb, SKiI BKIFOYAE
NpUBAaTHE KUTTH, CIpPaBH, IO IIANANAIOTh MiX Le IOHATTSA, 3 METOI0 IEBHOI
CUCTEMaTH3allii MOXKHA 3TPYITYBATH Y TPH IHUPOKI KaTeropii (SKi iHOAI MepeTHHAIOTHCA),
a came:

- (bizmuHa, ICHXOJIOTIYHA 1 MOpaJIbHA HEAOTOPKAHHICTH 0COOH,

- IPUBATHE JKUTTS

- |I€HTUYHICTb.

®i3u4Ha, ICUXOJIOTIYHA 1 MOpabHA HEJOTOPKAHHICTH 0COOH:

-IToTepmini Big HACKILIS

-PenponyktuBHi mpaBa

-IIpumycoBe nikyBaHHS i 000B'SI3KOBI MEIMYHI IPOLIEAYPH

-IIcuxiuni XxBOpoOH

-OxopoHa 370poB’s 1 JTIKyBaHHS

-IIpoGieMu cTOCOBHO 3aBEPIICHHS KUTTS

- [IpoGnemu, moB’s13aHi 3 IHBAIAHICTIO

- [IpoGiemu CTOCOBHO IMOXOBaHHSA

- Exozoriuni npobnemun

- CrareBa Opi€HTALIA i CTaTeBE KUTTS

- [Ipodeciitaa i minoBa miTBHICTH
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[IpuBaTHE XUTTS

-IIpaBo Ha BiacHe 300paxeHHs 1 QoTorpadii; onprmromHeHHsT BoTorpadiid,
300pakeHs 1 craTTeit

-3axucT ocobucToi peryTarii; HakIen

-3axucT TaHuX

-IIpaBo Ha moctym a0 ocobuctol indopmarrii

-30upanHs MaTepianiB a00 JgaHUX CiyxkOamu Oe3mekw abo  IHIIUMU
JIep’)KaBHUMH OpraHaMu

-Tadopmaris mpo 310poB’s ocodn

-ITominecbKke CTEXEHHS

-IToBHOBaXXEHHS MOMIMii i3 3aTpUMaHHS 1 OOIIYKY

-IIpuBatHe XUTTA MMiJ 9ac yB I3HEHHS

IneHTHYHICTD

- [IpaBo Ha 0COOMCTHIA PO3BUTOK 1 aBTOHOMIIO

- Pesniriiii i CBITOMIIAHI IEpEeKOHAHHS

- baxaHa 30BHILIHICTD

- [IpaBo Ha iM’s1/TIOCBITYCHHAS 0COOU

- TengepHa i1eHTUUHICTD

- [IpaBo Ha eTHIYHY iIEHTHYHICTD

- AnaTpuan3M, TPOMAISHCTBO 1 MicIle TPOKUBaHHS

- llnto6Huit 1 6aThKIBCHKUH cTaTyc

BaxiBoro CKI1aJOBOIO CIMEHHOTO KUTTS € MPaBO KHUTH pa3oM, o0 ciMerHi
CTOCYHKH MOTJIM HOPMAaJIBbHO PO3BHBATHCH, & WIEHH CIM’1 MOIJIM CIIUIKYBATUCH OJHE 3
onHuM. [TOHATTS CIMEIHOTO )KUTTS € aBTOHOMHUM. BiANoBiib Ha MUTaHHS, ICHY€E YU Hi
«CIMEWHE JXUTTS», 3AIEKNUTH TIEPEBAXKHO BiJ (PaKTy pealbHOTO iCHyBaHHS y AIHCHOCTI
TicHUX ocobuctux 3B’s3kiB, TomMy E€CIUI posrisimae cimeiini 3B’s3ku de facto,
HaNpHKIad, KOJIH 3asBHUKH >KUBYTh Pa3oM, 32 BIICYTHOCTI OyOb-SKOTO IPABOBOTO

BU3HAHHSA CIMEHHOTO *XUTTA [33, ¢.48].
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Ccepa 3acTocyBaHHS CIMEHHOTO KHUTTS:

[apu

- [IIro6wu, 1110 HE BiANOBIgarOTh 3BM4ar0, de facto crBMeIIKaHHs

- OgHOCTaTeBi Mapu

barbku

- PermpoayKTHBHI TEXHOJIOTII/IPaBO CTATH TeHETHYHUMH OaTbKaMu

Hitn

- B3aemHe criisikyBaHHs

- 3B’SI3KM MiK O10JIOTIYHOIO MAaTIip 10 1 JITEMHU

- 3B'A3KH MK 010JIOTYHUM OaTHKOM 1 JITBMH

- ComianpHa pomomora OaThKaM, OaTBKIBCHKI TpaBa, Omika i mpaBo Ha
CHUIKYBaHHS

- MixkHapoHE BUKPAICHHS IUTHHH

- YCUHOBJIEHHS

- [Ipuitomui cim’1

- baTbKiBChKi IpaBa i iepkaBHa J0IoMora

[HmIi ciMeliHl CTOCYHKH

- CrocyHku Mixk Oparamu i cectpamu; 6aba i mix;

- Immirpamist i BUCTIaHHS;

- [IpaBo yB’si3HEHHX 0OCi0 Ha CIIIJIKyBaHHS,

- it y MicIpsx o30aBiieHHs: CBOOOIH;

- Bo33’ennanns ciM’i;

- PimeHHs npo Jienoprariito i BUCTaHHS,

- Jlo3Bosn Ha IpOXKUBaHHS,

- MaitHOBI iHTEpECH.
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PO3JILT V
IIPABOBI ITO3UIII KPUMIHAJILHOT'O TIPABA

1. 3arajxpHOTEOpETHYHI NMUTAHHS KPUMIHAIBHOTO IpaBa.

2. KpumiHanbHO-1IpaBoOBa MONITHKA.

3. Jlxepena KpUMIHAIBHOTO MPaBa.

4. Meropnoiorisi KPpUMIHAJIBHOTO MpaBa.

5. AKTyainbHi IHTaHHS BYCHHS PO KPUMiHAIBHE PaBOIOPYIIEHHS.

6. Teopis cxiagy KpUMiHAILHOTO NPABONOPYILIEHHS.

7. OxpeMi TNHWTaHHA BIAMOBINANBEHOCTI 3aJISKHO B cramii peaizarmii
KPUMIHATBHOTO IMPOTHUIPABHOIO YMHCIY, CHIBYYacTi Ta MHOXHHHOCTI
KPHUMIHAJILHUX TIPAaBONOPYIICHb.

8. KpumiHanpHO-TIpaBOBi HACITi KU BUMHEHHS KPUMIHAJIBHOTO

MPABOIOPYIICHHS — 3aX0I1 KPUMIHAJILHO-TIPABOBOTO BILIUBY.
9. ITuranus kBamiikamii KpEMIHAIBHAX [TPABOIOPYILICHb.
10.TIutaHHs 3JIOYMHHOCTI Ta KapaHOCTI Yy 3apyOiKHOMY KPHMiHAJIBHOMY

npasi.

BCTVIT

KpumiHaneHe 1paBO HAJeXUTh 10 (yHIAMEHTAIBHHX HOPMATHBHUX
npodeciifHO-OpiEHTOBAaHUX IOPUAWNYHUX AWUCHUIDIIH 1 3aliMae MPOBIOHE MicCIe B
npodeciitHiil MAroToBLI CIIAYUX, 0CIO, SKi MPOBOASATH Ai3HAHHS, CYIJIIB, IPOKYPOPIB,
a/IBOKATiB Ta FOPUCTIB 1HIIOTO MPOLIIO.

Marepian, skuii BUKJIJICHUN Yy TMOCIOHHKY, PO3pPOOJICHHN BIAMOBIAHO O
HaBYaJIBHOI IPOTPaMH 1 TEMATHYHOT'O IUTaHY OCBITHHOT'O PiBHS MaricTp 3i CIeLiaJibHOCTI
«IIpaBo» JlynpKkoro HaliOHaJBHOTO TEXHIYHOTO YHIBEPCHUTETY. MeTa HaBYaJIbHOTO
Kypcy «[IpaBoBi mo3WIii KpUMIHAIGHOrO TpaBa» moisrac y (opMyBaHHI
KBaJiQikoBaHNX (PaxiBIiB-IOPHCTIB, 3MATHUX Ha BHPIMICHHS MPAaKTUYHUX 3aBAaHb 3

KPUMiHAJILHOTO TIpaBa.
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HapuanpHuit xypc nepeabadae 3aKkpiluieHHST 3aCBOEHOTO 3100yBadaMH BHIIO1
OCBITH TEOPETHYHOIO Marepiany 3 KPHMIHAIBHOIO MHpaBa Ta PO3DISALY OCHOBHHX
MpoOJeMHHX MHUTaHb Ta MPAaBOBUX TO3WIIH MOAO0 IXHBOrO BHpIMICHHSA, 30KpeMa:
PO3YMiHHS KPHUMIHQJIFHOTO IIpaBa SIK Taily3l MpaBa Ta HayKd, OCHOBHI TEHAEHIIil
KPUMiHaJIbHOT TONITUKK YKpaiHH, 3aKOH NP0 KPUMIHAIBHY BIANOBIJAaNbHICTH Ta
NpaKTHKa MOro 3acTOCYBaHHS, TEHJIEHLIT BIOCKOHAJIEHHS KPUMIHAIBHOTO 3aKOHY Ta
MIPaKTHKHA HOTO 3acTOCYBaHHS, MPOOJIEMH BH3HAHHS JIESKUX JUKEpENl KPUMiHAIBHOTO
IpaBa, PO3yMiHHS KPMMIiHAJIBHOI BiJmoBiiansHOCTI Ta dopm 11 pearnizauii, migcraBu
KpUMIHAIBHOI BiAIIOBINATBHOCTI, KPHMiHATBHE TPABOMOPYIICHHS Ta TOKapaHHS SK
COLliaNbHI SBHIIA, MPOOIEMH CKIAAY KPHUMIiHAIBHOTO MPABOMOPYIICHHS, TEOPETUIHI
OCHOBH BIJNOBIJaIbHOCTI 32 MOMEPEIHIO KPHMiHAJIHHO-IPOTUIPABHY [isSUTHHICTE,
CHiBy4acTh y BYMHEHHI KPUMIHAJIFHOTO  MPABONOPYIICHHS, MHOXHHHICTb
KPUMIHAJIbHUX  NPaBONOpPYLIEHb, NpPOOJIEMH 3BUIBHEHHS Bl  KPUMIHaJIbHOI
BiJIMOBIAAILHOCTI Ta MOKapaHHs, 1HIII KPUMiHAJTLHO-TIPABOB1 IHCTUTYTH.

KpuminanbsHe mpaBo Ykpainu 3aiiMae oJfHe 3 IPOBIAHUX MICIIb Y CHCTEMI ITpaBa
BIlTOMY. Buxonsuu 3 3aBHaHb, sKi BOHO BHPIIIY€E, METOMY, 3@ JIOMOMOTOIO SIKOTO IIC
3IIACHIOETRCS, MicIle, IO 3aiiMae KpUMiHABHE TPAaBO B CHCTEMI MpaBa, € 0COOIHBHM.
dakTuyHO ¥ iHIII rady3i npasa B Til YW 1HIIIH YacTHHI 31iHCHIOIOTH (DYHKIIIIO OXOPOHH

CYCHITBHUX BiTHOCHH.

1. 3AT'AJIBHOTEOPETUYHI TUTAHHA KPUMIHAJIBHOI'O ITPABA

Hayka kpumiHaIBHOTO IpaBa MpoHInIa BENUKUN ICTOPUIHAN IIISIX PO3BUTKY.
Ha npomy nuisixy icTOTHO 3MiHIOBAJIHMCS ITOTJISAM HA OCHOBHI KaTeropii KpUMiHaJIbHOTO
npaBa — 3J104MH (KpUMiHAJIBHE TPaBOINOPYLICHHs) Ta nmokapaHHs. Lle 3ymoBiroBanocs
HE TIJBKH €KOHOMIYHOIO, COLIaNBHOIO, MOJIITUYHOI0 0OCTaHOBKOIO Ha MEBHOMY €Tarri
PO3BHUTKY KpaiH, a i TOTIIMOJICHHSIM 3HaHb y cepi MpaBoBoO1 IiICHOCTI.

Pi3Hi HampsMu B pO3BUTKY HaYKH Majlll ¥ CBOi OCHOBI i pi3HE (imocodcrke

o0rpyHTyBaHHS. O3HaHOMIIEHHS 3 IIMMH HaNpsiMamH, sIKi B Hayli MaioTh e Ha3BY
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“mKonn”’, 3 IX BHUXITHUMH KOHIICTIIIMH CTAaHOBWUTH IIEBHUH iHTepec. HanOimpm
MOIIMPEHUMH  BB@XKAIOTBCS TPH LIKOJM  KPUMIHAJIBHOrO IpaBa: KIACHYHA,
AQHTPOTIOJNIOTIYHA Ta COLIOJOTIYHA.

1. Kimacnyna mKkoxa KpIMiHAIBHOTO IIpaBa

OCHOBHI TMOTIISAM TNPEACTaBHUKIB wi€l mKoau Oynu CHpsSMOBaHI TMPOTH
(heoaIbHOTO KPUMIHATIBHOT'O MPaBa, KOPCTOKOCTI, ITHPOKOr0 3aCTOCYBAHHS CMEPTHOT
Kapy 1 KaTyBaHHs, pefiriiinoi Herepnumocti. Kiacuku chopmyimoBany rymMaHicTH4Hi
i71e1 UBLUTI30BAHOTO KPUMIHAJIFHOTO MIPaBa 1 UM IMOKJIAIHU MMOYAaTOK KITACUYHIN HIKOJMI.
Oco0rBe Miciie cepell MpeACTaBHUKIB Mi€l mkonu mocinae Uesape Bekkapia (1738-
1794). Voro xuura “IIpo 37I0YMHM Ta MOKapaHHs”, W0 BHimIa B 1764 p micTHna
HUIIIBHY KPUTHKY >KOPCTOKOCTI i HECIIPaBeUIMBOCTI ()e0qambHOr0 KPHMiHAIBHOTO
mpaBa i BogHO4YAC (popMyITrOBaIa MPUHINITA KPUMiHAIEHOTO TIpaBa, 3aCHOBaHI Ha i1esX
MPOCBITHHUITBA Ta TYMaHI3My.

OcHoBHi imei Yesape Dbekkapia momo KpUMIHAIBHOTO TIpaBa MOXHA
cOpMyJTIOBAaTH TaK.

1. Ilornsau Ha KpUMiHaJIbHUIT 3aK0H. bekkapia nporosorryBas BEpXOBEHCTBO
3aKOHY, IPUYOMY 3aKOHOIABELb HE TUIBKH BHIAE 3aKOHH, a i TIIYMAa4uTh 1X; CYIIs K
HE MOXK€ TJIyMAauWTH 3aKOHM, IIO IUIAraloTh OYyKBaJbHOMY 3aCTOCYBAaHHIO. 3aKOH
MOBUHEH BHU3HAYATH 3JIOYMHHICTH 1 KapaHICTh HisHHA. YCi TPOMagsHH MaioTh OyTh
piBHIMHE TIepen 3akoHOM. bekkapia pi3ko BUCTYIAB IIPOTH CTAHOBOI HEPiBHOCTI.

2.Ilornsau Ha 3JI0YMH. 3JI0YMH — i€ TIILKH TisIHHS, TOOTO BUYMHOK JIFOJMHH,
BUpaXCHUH 330BHI. bekkapia BiIXWISB BiINOBINANBHICT 3a TOJIMHA HaMip, 3a CIIOBA,
JIYMKH, €peci Ta 4akJIyHCTBO, L0 BBa)KAIOCS OAHUM i3 HailBOXIUBIIIMX MOCTYJIATIB
(deonanbHOro mpasa. BiH oJHMM i3 mepuiMxX JaB MarepialbHe BHU3HAYCHHS 3JI0YHHY,
BBaXXKArOUH, IO M € TUIBKH Misl, KA 3aI0JIII0€ Ty UM IHIIY IIKOY CYCIIIBCTBY.

3. Iornsau Ha mokapanHs. bekkapia BUMaraB CIiBpO3MipHOCTI IMOKapaHHS 1
TSDKKOCTI 31I09MHY. BiH IpOTIOHYBaB CTBOPUTH ~TOYHY 1 3arajibHy CXOIUHKY 3J09YHHIB i

TTOKapaHb, B AKil OW BigOMBaacs iX CITiB pO3MipHICTE”.
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[Noxapanns, sk 3a3Ha4aB bexkapia, Mae OyTW MOMiIpHUM, TyMaHHHM, a He
KOpPCTOKAM. MeTa HOKapaHHS — HE BiAIUIaTa, a IONEPEDKCHHS BYMHCHHS BUHHHM
HOBOT'O 3JI0YHMHY, 3aMIO{iTHHS HOBOI IIKOAM CYCIIBCTBY Ta YTPUMaHHS IHIIHAX OCi0 Bif
BYMHEHHS 3JI04MHY. bekkapia BBaxaB, 110 OLIIBHIIIE TONIEPEUTH BANHEHHS 3JI0UUHY,
HIXX TIOTIM KapaTy 3a HbOTO.

bekkapia B npuHuumi OyB mpoTu cMepTHOI kapu. Bin mpumnyckas ii nuiie B
TOMY pa3i, KOJIN BOHA € €IMHUM 3acO00M YTPHMATH IHILIKX BiJl BUNHEHHS 3I0YUHY, a00
«KOJIHM HAITisl TIOBEPTAE UM BTPAYAE CBOIO CBOOOIY, a0 IiJ| Yac aHapxii, Koiau Oe3na s
3aMiHIOE 3aKOHI

[IpencraBHUKM KIACHYHOTO HampsMy Oyinu B 0araTbox KpaiHax €Bpomu: B
Awnrmii — Bernram (1748-1832), y ®panrtii — Poci (1787-1848), y Himeuunni — Kanut
(1724 1804), T'erens (1770 1831), Deitepbax (1775-1833), I'poasman (1775-1829), y
Pocii — Taranmes (1843-1923), Cepriecokuii (1849-1910), BueHi, 1m0 mpamoBaid B
Vkpaini, — Kicrsaxisebkuit (1833-1885), Bnagumupos (1844-1917) ta Garato iHIIuHX.

AHTpOmOJI0riYHa KO BUHMKIIA Ha modaTky 70-x pokiB XIX cr. [lo uporo
94acy PO3BUTOK IMPOMHUCIIOBOCTI, 301IBIICHHS MICT, JIIOMIICHI3allisl HACEICHHS Ta JesKi
IHIII YUHHAKA TPU3BEITH 10 3HAYHOTO 3pOCTAaHHSI 3IIOYNHHOCTI (0COOIMBO PO eCiitHOT)
y Oaratbox KpaiHax. CyCHiIbCTBO IIyKano MOSCHEHHs 1[boMY ()€HOMEHY, 3'ICOBYBAIIO
MIPUYUHA 3II0YNHHOCTI, BUMAarajo po3po0IeHHS BiIMOBITHIX 3aX0[iB, SKi MOTJIH X04a
0 ctpumarty 3mounHHICTE. CaMe TOAi i BUHWKJIA aHTPOIIOJIOTIYHA IIKOJA, SKY YacTo
Ha3MBAaIOTh JIOMOPO3i1aHCTBOM 3a iMEHEM 11 3aCHOBHHMKA — ITaJiHCHKOIO TIOPEMHOTO
mikaps Yesape JlomGposo (1836-1909). Inei JlomGpo3o Habynu CBOTO PO3BHUTKY B
poborax iioro yuns E. @eppi Ta inmoro itamiiicekoro topucra P. T'apodaio.
Di10cohCHKOI OCHOBOIO aHTPOIIOJIOTIYHOT MIKOJIK OyI1a iaes Oioorizamnii CyCcniabHIX
SIBUILL, Y TOMY YHCJIi 3JI0Y4MHHOCTI. 3 OISy HA 11€ OCHOBHE 3aBJIaHHS KPUMiHAIBHOTO
IIpaBa aHTPOIIOJIOTH BOAaYaay y BUBYEHHI HE 3JI0YHMHY, a 0coou 3nmounHIsL. Ha migcrasi
OpOro OYJIO CTBOPEHO BYEHHS IPO IPUPOPKEHOTO 3JIOYHMHIS Ta HOr0 THIIH.

3MOYMHHICTS BU3HABANACS 0I0JOTIYHUM SBUILEM, TOMY 3 HEIO CITiJl OOPOTHCS IUIIXOM
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HE TIOKApaHHA, a 3aCTOCYBaHHS XOPCTOKUX 3aXOIIB pemnpecii, IpeBEeHTHBHUX 3aXOliB
Oe3meku. 3BicM — BigMOBa BiJ JEMOKPAaTHYHUX IHCTHTYTIB IHBIITI30BAHOTO
KPUMIHAJIBHOTO MPaBa, BiACTOIOBAaHHA PEeaKLifHUX 3aX0/AiB OOPOTHOM 31 37T0UUHHICTIO.

Brnacui mormsion JlomOpo3o copmymoBaB y poboTi “3moumHHA JFOgUHA”
(1872-1876):

a) 3JI0YMH — TaKe came SIBHIIE, K 3a4aTTs, HAPOHKEHHS, CMEPTh, MCUXIYHI
XBOpOOH™;

0) IPUYHHY 3JIOYMHIB 3aKJIJICHO B caMiii O10JIOTIYHIN TPUPOII JIFOTUHH;

B) TOJIOBHE MiCIle Ma€ IOCiAaTH He IiAHHA, a Jisfd — 3JI0YHHENb, HOTO
MMOTPiIOHO BHBYATH, 3ACTOCOBYIOUH Bi/IITOBIIHI METOIN BUMIpY.

JloMOpo30 pO3BUB CBOE BUECHHS PO IMPUPOIKEHOTO 3JIOYMHLS, SIKOMY Bif
HApOJDKCHHS BIIACTHBI ITEBHI KJeiMa, — CTUTMATH.

30BHILIHI CTUTMATH — 1€, HAITPUKJIA]], BIIXWICHHS PO3Mipy TOJIOBU Bij TUIY,
MPUTAMAaHHOTO paci, HAAMIPHI PO3MIpH IIETeN, aCUMETPis 00IMIYsl, HAAMIPHO MaJIAN
Y BEJIMKHH PO3MIp BYX, HIC IUIOCKHI — Y 37I0AiiB YM rocTpuil — y BOMBIB, BEJIUKa
KIJIBKICTh PI3HHUX, IMEpeAYacHUX 3MOpPLIOK, JAe(EeKTH TIPYAHOI KIITHHH, HaaMipHa
JIOBXKUHA PYK, 3aiiBa KIJTBKICTh MANBIIB TOMIO. [Ipo okpeMux 370YHMHIIIB BiH mucas: Sk
MpaBWIIO, 3JIOMISM HpPUTaMaHHI PYyXJHUBICTh PYK 1 OOJIMYYs, HEBEIMYKi, PYXJIHUBI,
HECTIOKilHi, Hai4acTiIre Koci o9i. 3BMYHI BOMBII MafOTh XOJIOIHI, CKJISIHI 04i, HEPYXOMi
i iHO/Ti HAITOBHEHI KPOB'T0, IIENIENH CHIIbHI, BUJIHIII IMUPOKI, iKJIa 100pe po3BUHYTI” 1 T.
Iame [11].

BHyTpimHi cTUrMaTH — 3HWKEHA YyTIHUBICTH 0 OO0, IMiJBUIIEHA TOCTPOTA
CIIyXYy, HIOXY, BEJIIKa MOTOPHICT, MiJBUIICHA CHJIA JIIBUX KIHI[IBOK, BIICYTHICTh KasATTS
a00 MyKH CYMJIIHHS, IIHHI3M, 3PaJHHUIITBO, YKOPCTOKICTh, MAPHOCIABCTBO, MCTHBICTD,
JHOILI, JTF000B J10 OpPriif Ta a3apTHUX irop, NHOMINPEHICTh TaTYIPOBOK, 0COOJINBA MOBA —
apro.

[MpupomxeHuii 3049MHENB — e SBHILIE aTaBi3My, BiH BIITBOPIOE PHCH AUKYHA.

i crurmaTu Oymu mioaHi KPUTHII, BHACIIIOK SKOi OYII0 JOBEIEHO, 0, 3 OTHOTO OOKY,
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Ha3BaHi JIoMOp030 cTUTMAaTH BUABIINCS Y 0araTboX JIIO/EH, B TOMY YHCIHI Y BUAATHIX
JIep)KaBHHX Mis4iB, a 3 pyroro — y kHu3i Moprana ”CraposiaBHe CycIUIBCTBO” OyII0
MTOKa3aHo, 10 AUKYHHU HE MAIOTh THX PHUC, AKi JIoMOp030 3HAWIIIOB y 37IOYHMHIIIB.

Sk mucanu KpUTHKH, 3 Torsay JlomOpo3o, It 3II0YMHI He TOTpiOHUI cyx,
a CJiJ NiSATH 32 MPaBWIOM ~BUMIpSIB, 3BaXXUB Ta moBicuB”. JIoMOpo30 BHCTyHaB 3a
HIMPOKE 3aCTOCYBAaHHS CMEPTHOI KapH; I, HA HOro QyMKY, — INTYYHHHA BigOip y
CYCIIJIbCTBI, BHACIIOK SIKOTO MAlOTh OyTH 3HUIIEHI 3BUYaiiHi 37I0YUHII. AHTPOIIOJIOTH
— 3a IIMPOKE 3aCTOCYBAHHS BHUCJIAHHS 3JIOYMHIIB y KOJIOHII, MaJIsIpiiiHi MicIieBOCTI Ha
JIOBIYHY KaTOPTy, TUIECHI MOKapaHHs, pO3CTPIDKEHHS )KIHOK 32 BAMHEHI HUMH 3JI09HHHU.

[leBHOi TpaHChoOpMamii MOTISIIA aHTPOIONOTIB HaOymu y mparsx EHpiko
Deppi  (1856-1929), sikmii BXe CTOSB OJMKYe [TO COINOJNOTIYHO! INKOJH: HE
3amepeuyrodn  OiONOTIYHMX  YMHHHKIB  3JOYMHHOCTI, BIH BBaKaB TaKUMHU
YHMHHUKAaMU KIIIMaT, reorpadivyHe cepeloBHUIIIE, a TAKOXK COLiaNbHI YUHHUKH, 110 Ji0Th
Ha 37M04nHHICTh. Deppi BUCYHYB i7Ie10 3aMIHATH TIOKapaHHS 3aX0JlaMHU COIliaIbHOTO
Xapakrtepy, chOpMyJIOBaB KPUMIHAIBHO-CTATUCTUYHUI 3aKOH PiBHS ~KPHUMiHAJIBHOT
HACHUYEHOCTi” 3JI0YMHHOCTI B KOXXHOMY KOHKPETHOMY CEPEIOBHILI y BH3HAYECHHH
MOMEHT, BUIIEPEIHMBIIN THM CaMUM OaraTo ife comionoriqaoi mxomu [ 10].

CouiosoriuHa mKkoJja BUHUKIA Ha modaTky 80-x pokiB XIX ct. Tesa Ketie npo
Te, M0 ’CYCIUIBCTBO Ma€ THX 3JIOYMHINB, Ha SIKUX BOHO 3aCIYTOBYE”, IPSAMO TOB'S3YeE
3JIOYMHHICTS 13 COLIANEHUMH Ta iHIUMH YrHHUKaMHA. Y 1889 p. comiomoru cTBOpmIN
MixHapoIHy CHUIKY KPUMIHAJICTIB, sika mpoicHyBasa 1o Ilepinoi cBiTOBOi BiifHH i
mpoBena no 1915 p. mBamaamare cBoix 3'i3aiB. IlocTymoBo mo3wmiii KiacwyHOL i
COLIIOJIOTIYHOT MIKIJ CTaju HaOIMKYBaTHCS.

Haii0inpin 3HAYHUMHU OpEeACTaBHUKAMU coliojioriynoi mkonau Oymu: Jlicr
(1851-1919, Himeuuuna), Ipunc (1845-1919), bourep (1876-1946, beneris), Ban-
lamens (1842-1917, Tomnannisi), Tapn (1843-1904, ®panuis), Uybuncekuit (1870-
1944), sxuit Oarato pOKiB MpamioBaB B YKpaiHi. 3BUYallHO, MOTISAM KOXKHOTO i3

COIIIOJIOTiB MAIOTh CBOi OCOOJMBOCTI, ajie s BCiX HUX XapaKTEPHUM € PO3TILAI TaKUX



344
Hasuanvnuii nocionux. Mazicmepcoxuii kype 081 Ilpsao

po0IieM: BUEHHS ITPO TPUYHUHH 3IIOYNHHOCTI, BYUCHHS PO HEOC3MEUHMIA CTaH i BUCHHS
PO HOKapaHHs Ta 3aX01U OE3IeKH.

BuenHs npo MpUYrHA 3I09UHHOCTI. 3I0YHH HE € pe3yIbTaToM CBOOOIHOT BOIT,
SK TIPO T€ MHACAIN KIACUKHU. 3TOYNH — 1€ Pe3yIbTaT CKIAAHOI B3a€EMO/IIT pi3HOMaHITHIX
YHHHHKIB, 3 OTHOT0 OOKY — IHJAMBIyaJIbHUX (Y TOMY YHMCIIi O10JIOTIUHKX), & 3 APYroro —
¢i3nuHuxX Ta couianbHUX. Pi3MYHI YMHHUKHU — reorpadidHe cepepoBHIle, KiIiMar, opH
POKY, KUTBKICTh OTIa/1iB, 4ac J00H Ta iH. [HIuBINya pHI YNHHUKK — CTaTh, BiK, XBOPOOH,
MOXOJKEHHS 1 BUXOBAHHS, OCBiTa, POJAUHHUI CTaH, (Di3MYHI Ta NMCUXIYHI BIACTHBOCTI.
ComianpHi YAHHUKA — Oe3po0iTTsA, piBeHb IiH Ha MPOAYKTH XapUyBaHHS, PIBCHb
CIOXWBAHHSA AalIKOTONIIO, 3apo0iTHa IUTaTa, KHUTTEBHHA PIBEHb, TPOCTHUTYIIIS,
JIFOMITEH13allis1 HACEJIEHHS TOIIO.

Buenns npo Hebe3meyHnii CTaH — Iie peakiiifHa YacTHHA MOTIIAIIB COIi0IOTIB.
Biakunaroun KpaifHOLII aHTPOIOJIOTiB CTOCOBHO MPHPOMKEHOTO 3JI0YMHIS, BOHH
MiATBEPKYBAJIH, IO € JIFOAH, CTIOCIO KUTTS SAKUX YU OCOOJIMBOCTI 0COOM CTaHOBIATH
3arpo3y s cycninecTBa. lle, Ha IyMKy COILIOJIOTIB, YYaCHHUKH TPOMAICHKUX
oprasisaiiii, )xeopaku, Oposry, MoBii, cyreHepu, 0e3po0iTHI, ATKOTOJIIKH, JeTCHEPAaTH,
JYIIEBHOXBOPI TOIIO.

Buenns mnpo mnokapaHHs Ta 3axoam Oesneku. Comionoru po3podmin
KIacu(iKamiro 3JTOUMHIIIB 1 3aJISKHO Bi IIHOT0 PEKOMEHTYBAJIH Pi3HI BUAM perpecii. JJo
TaK 3BaHWX ~’BHIIQAKOBHX 3JIOYHHIIB CJiJ 3aCTOCOBYBATH, BUXOISMYM 3 MPHUHIUITY
MOpa/ibHOI ~BHMHH, ~BIAIUIaATHE MOKAPaHHS; BIAHOCHO 3BUYHHMX  3JIOUHHIIB
(memompaBHuX) JIicT mpoIoHyBaB exiMiHAaIlio (TOOTO 3HUIEHHS ) — CTPaTy abo TOBiUHE
YB'SI3HEHHST; /10 XPOHIUYHUX, 3BUYHHX 3JIOYHHIIB TpeOa 3aCTOCOBYBATH 1 3aX0/11 O€3MEKH:
NPEBEHTUBHE YB'SI3HEHHS, IOMILIEHHS B CIICL[iajibHI YCTaHOBHU, BIJNPABJICHHS B
3aciaHHs, MOJIIEeHChKUI HarJIsl TOILIO.

[IpeacTaBHUKY COIIOIOTIYHOT IIKOIN PEKOMEHAYBAJIH CUCTEMY HEBU3HAYEHUX
BUPOKIB, NepeAaloydl BHUpIMICHHS INUTaHHA IpO CTPOK IOKapaHHS TIOPEMHii

anMinHicTparii. BogHouac BOHM 3ampoIOHYBaJM YBECTH B 3aKOHOJABCTBO YMOBHE
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3aCy[DKCHHS Ta  yYMOBHO-JIOCTPOKOBE 3BUIBHEHHS BiI  TIOKapaHHS, 3aMiHY
KOPOTKOCTPOKOBOT'O TO30aBJIEHHS BOJI MMTpadoM, CTBOPUTH CIICIiabHI CyAH Ta
0CO0JIMBI MicIIs 1T030aBICHHS BOJI JIJISl HEMIOBHOJITHIX 3JI0YHMHINB [21].

VY cyuacHOMY pO3yMiHHI 3aralbHOBU3HAHUM € HACTYITHE BU3HAUCHHS IOHSTTS
KPHMIHaJILHOTO ITIpaBa — Ii¢ OKpeMma IyOiiYHa ranysb IpaBa, sBJISE€ COOOK CHUCTEMY
MIPaBOBUX HOPM, II[0 PETYJIIOIOTH CYCIIbHI BIIHOCHHH, SIKi CKIIaal0ThCs B PE3yJIbTATI
BYMHEHHS O0CO0OI0  CYCIIbHO-HEOE3MEYHOro JISIHHS, SKE MICTUTh O3HAKH
KPUMIHQJIBHOTO  NPAaBONOPYILEHHS, Ta NpPUTSATHEHHS ii /0  KpUMiHaJbHOI
BIJIIOB1JAIBHOCTI.

KpuminansHOMy npaBy YKpaiHM NpUTaMaHHUE DS O3HAK: CHCTEMHICTB,
3araJJbHOO000B SI3KOBA HOPMATHBHICTh, (pOpMaibHa BH3HAUYCHICTH, OCHOBHHMM JDKEPEIOM
KPUMIHAJIBHOTO TIPaBa € KPAMIHAIGHIN 3aKOH, XapaKTePHHUN MPEeIMET i METO] IIPaBOBOTO
perysroBaHHs, Aep)kaBHa 3a0e3medeHicTs [3].

Kpuminansae npaBo YKpalHH BHKOHYE DS (PYHKIIH, cepel SKMX MOXKHA
BUJIIJINTH OCHOBHI: OXOPOHHA, PETYJISTHBHA, IPEBEHTUBHA.

[TpakTHYHO HIXTO i3 BYEHMX HE CTaBHUTh IiJl CyMHIB caM (akT iCHyBaHHS
MIPUHIUIIB Ta 1X 3HAYCHHS UIA KPUMIHAJTBHO-TIPABOBOI IONITHKU (3aKOHOIABCTBA).
[Ipore He icHye €nMHOI IYMKH CTOCOBHO BH3HAQUEHHS CHCTEMH NPUHIMIIIB
KpUMIHAJTBFHOTO TIpaBa, iX Kiacuikamii, pO3KPUTTS 3MIiCTy Ta CYTHOCTI KOHKPETHOTO
MIPUHLUIY, KPUTEPiiB BimOOpPY CyTO KPUMIHAJIHHO-TPABOBHX MPHUHIMUIIB. € sK
NpUOIYHUKY  BH3HAYEHHs OUIBII IIMPOKOI CHCTEMH 3arajbHO-NPAaBOBUX Ta
MIDXKTaTy3eBUX TPHHIMUIIB: 3aKOHHOCTI, CIPaBEIIIMBOCTI, JEMOKPATHU3MY, PIBHOCTI
TPOMAJISTH TIepe/l 3aKOHOM, T'yMaHi3My, HEBiIBOPOTHOCTI BiIIMOBIMAIBHOCTI, EKOHOMIT
3ac00iB JICP)KABHOTO MPHMYCY TOINO SK TaKWX, 0 3HAXOIATh BiIOOpaKCHHS Yy
KpUMIHQJIBHIA TOMNITHII AepXaBU y cdepi OOpPOTHOM i3 3J0YMHHICTIO; 3YMOBIIIOIOTH
OCHOBHI HanpsIMKH pe)opMyBaHHs KPHMIHAJIBLHOT IOCTHIIT BIIMOBIAHO 10 ITOCHIICHHS
rapaHTiii 3aXUCTY IpaB, CBOOO 1 3aKOHHUX 1HTEPECiB TPOMAISH Y cepi KpUMIHATHHOTO

MpaBOCY//isl; TPOHHU3YIOTh B CBOIH CYKYHMHOCTI BCE€ KpHUMiHAIbHE, KPHUMIHAIBHO
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MpoIecyaibHe, KPUMiHAJIbHO-BUKOHABYE 3aKOHOJABCTBO; MAlOTh OCOOJIMBE 3HAYCHHS
JUISl TIPAaBHJIBHOTO PO3YMIHHS CYCIUIBCTBOM METH Ta 3aBJaHb, IO IOCTOATH IIEpen
KPUMIHAJIBHUM TIPABOCYIISIM, PEATbHUX MOMJIMBOCTEH KpUMIHAJIBHOTO 3aKoHY. Tak i
NpUOIYHUKKA BHW3HAYCHHS Y 3aKOHI JIMIIE CIEMiaIbHUX KPHUMIHAJIFHOIIPABOBUX
MPUHIHUIIB: 3aKOHO/IaBUOTO BU3HAYEHHs KPUMIHAJIBHOTO PAaBONOPYIIEHHS, 0COONUCTOT
BUHHOI  BIAMOBIZAIBHOCTI, au(epeHmianii Ta IHAUBiAyami3amii KpUMiHAIBHOT
BIAMOBINAIBHOCTI Ta IOKApaHHS TOIIO SK TaKWX, IO CTOCYIOThCS TIEpeayciM
BIANpPAaBIEHHS KPUMIHAJIBHOTO MPAaBOCY IS, HAIAIOTh MOKJIMBOCTI AJISI IEPEBIPKH iX
TIPAKTHYIHOI Jii.

Jo HailBayXMBIMMX MPUHIMIIB KPHUMIHAJEHOTO TpaBa, Cepell HIMX, HACKATh:
Bi/ITOBITATPHICT JIMIIIE 32 BYMHEHHS CYCHUIHGHO HEOE3NEYHOro MisSHHS, Mepen0aveHoro
3aKOHOM SIK 3JIOYHH; BiATIOBINAJBGHICTh JIMIIE 32 HASBHOCTI BUHH; OCOOHMCTHI XapakTep
BIIMOBIAATIBHOCTI; IHANBITyaTi3allisi KPUMIHAIBHOT BiANIOBITAIBHOCTI Ta MOKAPAHHS Ta 1HIII
[12].

VY KpuminansHomy kozaekci Ykpainu (nani — KK Ykpainu) BUKOpHCTOBYETBCS
noHATTs “KpuMmiHaibHa BiANOBifanbHICTh”, Hanpukian, ct. 2 KK Ykpainu “IlincraBa
KpuMiHaimbHOI  BigmoBimameHOCTi”, Po3mim I “3akoH m1po  KpUMiHAJIBHY
BignoBiganeHicTh”, Po3min IX ‘“3BiNbHEHHS BiJ KPUMIHAJIBHOI BiJIOBITAIBHOCTI .
IIpore y Texcti KpumiHampHOTO KOAEKCY HE 3aKPiIUIEHO BU3HAUCHHS KPHUMiHAIBHOI
BiJIIOBIJAIFHOCTI 1 TIyMaueHHs JAHOTO MOHSTTA PO3POOIIIEThCA BUCHUMH Y Taly3i
KPUMIHAJILHOTO TIpaBa, alie 1 cepell HUX HeMae OJHOCTaHHOIO TPAaKTyBaHHS IbOTO
moHATTS. HalfGinbIn THIIOBUMHE € HACTYITHI MOTIISAN HAYKOBIIIB IIOO 3MICTY ITOHATTSA
KPUMIHAJIBHOT BIAMOBIAANBHOCTI: 1. OOOB'SI30K 0COOM HE BUMHATH KPUMIHAJbHI
NpaBONOpPYILIEHHS; 2. 000B'SI30K 0COOM BIAMOBIAATH 3TiJHO 13 3aKOHOM 32 BYMHEHE
KpHMiHaJIbHE NPAaBOIOPYLIEHHST; 3. peabHUI MpoLec TaKoi BiAMOBIJaIBHOCTI [6].

[NopymenHs BUMoOr 3aKoHy PO KPHMiHAJIBHY BiINOBIAAIBHICTE Nependavae
JUTS 0CcOOHM O0OB'S30K MiAaTHCS Mii KpUMIHATBFHO-TIPABOBHUX 3aXOIIB Ta IEPETEPIITH

TOKapaHHs TependadeHe y 3aKOoHI MPO KPUMIHAJIBHY BiAIOBITAIbHICTH 32 BUMHEHE
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KpUMiHaJbHE IPaBOTIOPYIISHHS, TOOTO 3a3HATH OCYY 3 OOKY JepKaBH Ta CyCIiIbCTBA,
a TaKOXX IepeTepriTi 0OMEXEHHs IOB's3aHi 13 3aCTOCYBaHHS MOKAPAHHS 32 BUYMHEHE
misHAES. Y Teopii KpHMiHAaTBHO TMIpaBa — II€é HEraTuBHa (PETPOCIEKTHBHA
BiJIOBITAJIGHICTH 32 MHUHYJY HETaTHBHY MOBENIHKY) KpUMiHAJIbHA BiAIIOBIiNAIbHICTS.
TakuM YHHOM, KpUMiHAJbHA BIAMOBINANBHICTE — 1€ PI3HOBUA FOPHUIAUYIHOT
BIMTOBIAATBHOCTI, SIKHH SBAsE COOOIO HETAaTHBHI HACHIAKH IO OCOOH, IO
BHPaXKalOThCsl y TIEBHUX OOMEXEHHSX Ta 1M030aBJICHHSIX ii IpaB Ta cBOOO/I, TOKJIaAeHHI
JIOZIATKOBHUX OOOB’SI3KiB, SIKI BU3HAUEHI y KPUMIHAIGHOMY 3aKOHI i BHU3HAYAIOTHCS B
OOBHHYBAJIBHOMY BHPOKY CYyAy SK pEakilisi Jep)KaBH Ha CYCIJIbHO HEOe3NeuHy
MTOBEIIHKY 0COOU.

3a3Buyail Wi KPUMIHAIGHOIO BiIIOBITANBHICTIO PO3YMIIOTH T€, IO HACTA€E
MicasT BYMHEHHA KPUMIHATBHOTO TMPAaBONOPYIICHHS, TOOTO BiANOBIZaIbHICTE €
perpocnekTHBHOW. OpHAaK ICHYe KOHICMINsS, 3TiAHO 3 SIKOK KpUMiHAJIbHA
BiJIMOBIAAIbHICTH BUHUKAE 1 0 MOMEHTY BUMHEHHS KPUMIHATHHOTO IIPABOMIOPYIICHHS,
TOOTO € TIO3UTHBHOIO 4YH IIEPCIIEKTUBHOIO, CIYrye 3aco0OM, 3aBJISKH SKOMY
3a0e3neuyeTbcsi HEBUMHEHHS TIOCSTaHHS Oynb-skoio ocoboro. Ilin mo3utuBHOIO
KpUMIHAJIBHOIO BiANOBifanbHICTIO npuxwibHUKK ii BuokpemsieHHs (JI. B. Barpiii-
[Maxmatos, B. K. I'pumyk, I1.C.Jarens, B. M. Kyapssues, B. 1. Ocanuuii, I1. B.
XpSAMUHCHKUH Ta iH.) PO3YMIIOTH YCBiIOMIICHHS 0CO00I0 HEOOXiTHOCTI MOTPUMAaHHS
KpUMIHATBFHO-TIPABOBUX 3a00pOH, 3aKpilsIeHOI Yy KPUMIHAJIHHOMY 3aKOHI MipH
HAaJIS)KHOT MOBEAIHKY 1H/IMBI/1a, IPaBOMIPHOT TOBEAIHKH SIK pE3yJIbTaTy BUKOHAHHS HEIO
000BsI3KY HE BUMHSATH 3a00pPOHEHHX KPUMIHAILHAM 3aKOHOM JIiSIHb.

Po3risan B3a€MO3B'SI3KYy KPUMIHAJIBHO-IIPABOBHUX BIIHOCHH 1 KPHUMiHAJIBHOT
BIJMIOBIJAJIHOCTI  TO3BOJISIE  3pOOMTH BHCHOBOK I@pPO Te, M0 KpUMiHAJIbHA
BIJIMIOBITAJIEHICTh MOXE OYTH peani3oBaHa B TaKUX Tphox (popmax. [Tepmoro hopmoro €
3aCy/PKeHHs] BUHHOTO, BHpPaXCHE B OOBHHYBAJILHOMY BHPOKY CyHIy, HE IOB'3aHE 3
MIPU3HAYCHHAM HOMY KpPHMiHAIBHOTO MoKapaHHs. Tak, BiamoBimHo 1o 4. 4 cr. 74 KK

ocoba, sfKa BYMHWIA KPUMIHATBHUN TPOCTYMOK a00 HETSHKKUH 3I0YMH, KpiM
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KOPYIIIHHAX KPUMIHATIBHAX MIPABOTIOPYIIEHB, MOXKe OYTH 32 BUPOKOM CYAY 3BUTbHEHA
BiJl MIOKapaHHs, KO Oyae BH3HAHO, IO 3 YpaxyBaHHSIM Oe310TaHHOI MOBEIIHKH i
CYMJIIHHOTO CTaBJICHHS JI0 TIparli o 0co0y Ha Yac po3TJyIsLy CIIPaBH B CyIl HE MOXKHA
BBaXATH CyCHiTbHO Hebesmewunoro. J[Ipyroro ¢opmoro peamizamii KpuMiHAIBHOT
BIJITIOBITAJIEHOCTI € 3aCy/HKCHHS 0COOH, MOEJHAHE 3 TIPU3HAUYCHHSM Ti KOHKPETHOI MipH
MOKapaHHsl, BiJ| PEaJIbHOTO BiJIOYBaHHS SIKOTO BOHA 3BUIBHAETHCS. Tak, BIIIOBIAHO /10
4. 1 cr. 75 KK, sKmo cyn, KpiM BUMAAKIB 3aCy/DKEHHS 332 KOpYIIiHE KpUMiHAIBHE
NPaBONOPYILEHHS, [IPY PU3HAYEHHI TOKAapaHHs Y BUJ BUIIPABHUX PoOiT, Ciry»00BOro
0OMe)KeHHS [T BiCHKOBOCITY>KOOBIIIB, OOMEXCHHS BOJIi, a TAaKOXX MO30aBJICHHS BOII
Ha CTPOK He Oijbllleé II'ATH pOKIiB, BPaXOBYIOUH TSDKKICTh KPHUMiHAJIHHOTO
MIPaBOTIOPYIIEHHS, 0CO0Y BHHHOTO Ta iHII OOCTaBUHUW CIpPAaBH, Aile BUCHOBKY IO
MOJKJIMBICTh BHIIPABIICHHS 3acy[KCHOTOo Oe3 BimOyBaHHS IOKapaHHS, BiH MOXe
NPUIHATH PILICHHS PO 3BUIBHEHHsI Bill BiJOyBaHHs MOKapaHHsS 3 BUIIPOOYBaHHSIM.
TpeThoro, HAWOLTBII THIIOBOK (OPMOIO peaitizarlii KPUMIiHAIBHOI BiIIOBIIAILHOCTI €
BiIOyBaHHS MPU3HAUYCHOTO BHHHOMY CYIOM IOKapaHHs (Hanpukian, BigOyBaHHS
NOKapaHHs y BUJI 11030aBlIeHHs BOJII HA MeBHUI cTpok). OcranHi 181 popmu pearnizauii
KPUMIHATHHOI BiIIIOBIaIbHOCTI CTBOPIOIOTH Y 0COOU CYJUMICTB SIK TIPABOBHIA HACITITOK
3acy/pKeHHs ii 10 MeBHOI Mipu mokapaHHs. PasoM 3 TMM cyquMIcCTh Mae CBOI Mexi,
3a3HadeHi B crarTax 89 i 90 KK, sxi BM3HAUaloTh MeXi KPHUMIHAIHHO-TIPAaBOBHX
BigHOCHH. TOMY MOMEHT HOTameHHs a00 3HATTS CyJUMOCTI CBITYUTH PO MPUITHHEHHS

KPUMiHAJIbHO-ITPaBOBUX BIJHOCHH [5].

2. KPUMIHAJIBHO-IIPABOBA I1OJIITUKA

Tepmin «omitukay (politika) rperbKoro moxopkeHHs. Y OyKBallbHOMY CEHCI
BiH O3HayYae JepxaBHi abo cycrinbHi cnpasu (Bix polis — nepkaBa), TOOTO MUCTELTBO
YIPaBISITH  JIepKaBoro. Sk BiZIOMO, pPO3PI3HSAIOTHCS 3O0BHIMIHS (MDKIEp)KaBHA) i

BHYTpIIITHSA (€KOHOMIYHA, COIialibHa, TEXHIYHA, KYJIbTypHA Ta iH.) IMOJIITHKA.
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[Momryk msxiB i cioco0iB MPOTUCTOSHHS 3MIOYMHHOCTI B KiHII XIX cT. — mod.
XX CT. MPUBIB JOCTiTHUKIB O TYMKH PO HEOOXiTHICTH CTBOPEHHSI HAYKOBOI OCHOBH
60poTrOU 31 3m0UNHHICTIO. BrpoOienHs crparerii i TAKTUKY TOBEAIHKH BIaIH Y IOMY
HaNpsSMKY OTpHUMaia Ha3By «KPUMiHAJIbHA MO THKAY.

B naHumit uyac KpUMiHQJBHY TIOJNITHKY MOXXHa BH3HAYUTH SIK TOPSIOK
NPOTUCTOSIHHS 3JIOYMHHOCTI, SIKUA CTBOPEHH, OXOPOHSETHCA 1 3a0e3ledyeThes
JICpKaBoOI0 B 0co0i ii opraHiB Biamw, Ta BinoOpakae SKOHOMIYHHMA, COI[ANbHUH i
JYXOBHHUH PO3BUTOK CYCITLIbCTBA.

CydacHa ToONiTHKAa JepxaBu y cdepi TPOTUCTOSHHS 3JIOYHMHHOCTI
(KkpuMiHATbHA TIOJNITHKA) SIK LIJTICHE SIBUINE CKIAJAETHCS 3 KPUMiHAIBHO-TIPABOBOI,
KpUMiHAJIBHO-BUKOHABYOI, KPUMIHOJIOTIYHO], KpUMIHAJIBHO-TIPOIIeCyaIbHOI,
KpUMIHAJICTHYHOI, OIIEPATHBHO-PO3IIYKOBOI Ta 1HIITNX BU/IB MOJITHKH.

Kpuminanvno-npasosa nonimuka — 1e NisUIbHICTD JIepXKaBU 3 TUIAHYBaHHS 1
3MIMCHEHHS 3aXO[iB, CHPSAMOBAaHUX Ha WPOTUCTOSHHS 3JOYMHHOCTI, IIIJITXOM
BIOCKOHAJICHHS! KPUMIHAJIFHOTO 3aKOHOJAABCTBA Ta MPAKTHKH HOTro 3acTOCYBaHHS, a
TaKOX HAJIS)KHOTO 3aCTOCYBAHHS KPUMIHAIBHO-TIPABOBHX HOPM.

KpuminanbHa nonitika YKpaiHy BKIIOYa€ CHCTEMY NPUHIHNIIIB, HOMITHYHHX 1
MIOJITUKO-NIPABOBUX PO3NOPSIKEHb, IPOTpaM, L0 Peasli3yloThCs JIePKaBOIO CIIBHO 3
TPOMAIIHCHKIM CYCHIIBCTBOM Y OOpOTBOi 31 3JOYHHHICTIO, IMIOAO pecomiamizarii
3JI0YMHIB, 3a0e3ledeHHss Oe3lekn OcoOH, CYCHiIbCTBA Ta JepxaBu. KpuMiHaibHa
NOJiTHKA YKpaiHU BU3HAYAETHCS HAL[IOHAIBHUMH Ta MDKHAPOJHUMH aKkTaMu y cdepi
00poTHOM 31 3MTOYMHHICTIO, BUSBIAETHCS Y CTBOPEHHI Ta 3AIMCHEHHI €MHOI CHCTEMHU
JEPIKaBHUX JIMPEKTUBHHUX YCTAHOBOK, HOPM, IHIIMX COLHAJbHUX PO3MOPSIKEHb;
CIIMPAETHCS HA OCHOBH MOTEPEKEHHS 3I0YMHHOCTI, KPUMIHAILHO-IIPABOBOI OOPOTHOU
Ha HaIllOHAJIBHOMY Ta MIKHApPOIHOMY PIBHSIX.

KpuminanpHa momniTnka YKpaiHM peasizyeTbcss y KpHUMiHAIBHOMY NpaBi
VYkpaiHy, a came: y MaTepiallbHOMY, y IIPOLieCyalbHOMY, Y KpHMIiHAIbHO-BU-KOHABUOMY

aCIIeKTaX, y CTBOPEHHI MPOQLIAKTHYHMX 3aXOMiB 13 3amo0iraHHs 3JI0YAHHOCTI, y
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3axoJax, AKi (GOpMyIOTE piBEHb IPAaBOCBIIOMOCTI, IO BiAIIOBiTa€ CydaCHUM 3aBJIaHHSIM
KPUMIHAIBHOrO MpaBa YKpalHW, Ta 3HIHCHIOIOTHCS ICp)KaBHUMHU OpraHaMH Ta
IHCTUTYTaMH TPOMAaITHCHKOTO CYCIIBCTBA.

VYci 3aBOaHHA CIPSMOBaHI Ha JOCATHEHHS TOJIOBHOI METH — CTBOPEHHS
e(eKTUBHOI CUCTEMH MPOTUCTOSIHHS 3I0YMHHOCTI.

KpuMiHanmbHO-TIpaBOBa MOJITHKA MOXE OyTH peanizoBaHa y 3aKOHOJaBYiid,
JMPEKTUBHIH, yIpaBIiHChKiH (aAMiHICTpaTHBHIN) i TpaBo3acTOCOBYIN (hopmax.

3akoHo/aBua opMa BUPAKAETHCS y BIOCKOHAIECHHI KPUMIHAJIBHOTO 3aKOHY.
JupextrBHa (opMa monsrae B IisUIBHOCTI LIONO MPOTHCTOSHHS 3JI0YMHHOCTI Ha
MiA3aKOHHOMY PiBHI. YIIpaBiiHChKa (popMa O3Ha4yae OpraHizamilo IpaBopeani3yrodoi
IiSUTBHOCTI MiIBiNOMYMMH opraHamu. IIpaBo3acrocoBHa (opmMa BHpakaeTbcs B
3MiHCHEeHHI CIIi90-CyI0BOI AisIIBHOCTI, B MiABUIIEHHI 11 eekTuBHOCTI [§].

OcHOBHI 32c00M KPUMIHAILHO-TIPABOBOI ITOJIITHKK HACTYIIHI.

1. Ha 3akoHOmaBUOMY piBHi: CTBOPEHHS HOPMAaTHBHO-TIPABOBOi 0a3u, IO
nependavyae KpUMIiHANI3aLil0 Ta JEKpUMIHANI3ALi0, MEHali3aliio 1 JerneHani3alio
IiSIHb.

Kpuminanizayis — nepemimeHHs MissHHA 3 Kareropii mpaBoMipHHX (abo
a/JIMIHICTPAaTUBHUX MPOCTYIIKIB Ta IHIINX IPABOIOPYLIEHb) Y KATErOpilo KpUMiHAIBHUX
MIPaBOIOPYIIEHbB Y 3B'SI3KY 31 3MiHOIO CYCHIIBHOI CBIZTOMOCTI 1 3aKOHO/IaBCTBA.

HexpuMmiHamizamiss — Il CKJIafgHe, OaraToaclieKTHE SBHINE, SKE MOXKHA
pO3IIISIIATH Yepe3 MPU3My Cy0’€KTHBHOI TISUIBHOCTI OKPEMHX OpraHiB, 00’€KTHBHOI
moTpebu cycminberBa Ta nepxaBd. Ha agymky K. Mapucioka, B. Kanmipa,
JeKpUMiHai3alist K npouec odiliifHoro BM3HaHHA (aKkTy BTPAaTH NEBHUM AiSHHIM
CyCHiJIbHOT HEOE3MeKH Ta BUITy4EeHHsI HOPMH, sIKa paHillle BCTAHOBIIOBaJIA KPUMIHAJIBHY
BiJINIOBIAJILHICTP 3a 3rajjaHe MisHHA 3 KpuMiHaIBHOTO KOJCKCY YKpaiHU, € OJHUM i3
HAMTIEBIIMX ~METOMIB KPHMIiHAIBHO-IPABOBOI  MONITHUKU. [Ipolec mpaBoOBOTO
3a0e3MedeHHs peaizamnii KpUMIHAJIBHOI TOJITHKH II0I0 ACKpUMiHali3alii nepeadadae

TIOCTIIOBHICTh TIEBHUX eTaliB:l) MeKpuMiHami3amis OKPEeMHX BapiaHTIB CYCILIBHO
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He0e3IeYHO1 MOBEIiIHKA— BUKITIOUSHHS OKPEMHX BUIIB HisHP 13 KPUMIHATIHHOTO 3aKOHY,
o0 3acHOBaHE Ha (aKTHYHIM Ta TOTCHHIWHINA CcycminpHi HeOesmemi; 2) 3MiHA
KpUMiHAJIBHO-TIPAaBOBOI OXOPOHHU — BIJICYTHICTH KPUMIHAIBHHUX MPABOTIOPYIIEHH IIO/I0
00’eKTa KPUMiHAJIBHO-TIPABOBOI OXOPOHHM; 3) MPaBOBE IMOMEPEHKEHHS — aApEcCHUH i
MIOCJTITOBHO 3/IiiCHIOBaHUH BUOIp 1 HACTYITHE BUKOHAHHS 3aX0/IiB ICPKABHOTO IIPUMYCY
I0JI0 0CcOoOH, sika HE BHKOHaJa OOOB’SI30K YTPUMYBATHCS BiJl MOCSATraHb Ha 00 €KT
KpUMIiHAJIBHO-TIPAaBOBOTO 3a0e3neueHHs. llel eran € ¢axkynbTaTWBHUM, moTpeda y
HBOMY BHHHUKA€E y pa3i Hee()eKTUBHOCTI MONEPETHHOTO ETaIly IIPaBOBOi OXOPOHHU.

[enamizamis — TOCWIEGHHS KapaHOCTI 3a BYHMHEHHS KPHMiHAIBHO-
MIPOTHUIIPABHOTO MiSIHHS Y 3B'S13KY 31 3MIHOIO CYCHIBHOI CBITOMOCTI 1 3aKOHOTAaBCTBA.

Jlenenanizamnis — moM'sKIICHHS BUAY a00 po3Mipy ITOKapaHHs, epeadadeHoro
32 BUMHEHHS CYCIIUIFHO-HEOE3MEeYHOT0 IisTHHS, PO3MHUPEHHS MOKIUBOCTI 3BUTPHEHHS
BiZl KPHMIHAJIBHOT BIINOBIIANBHOCTI (KPUMIHAJIBHOIO IIOKapaHHs) 3a JOIMOMOTIO0
3aKOHOJABCTBA.

2. Ha nupexTBHOMY DiBHI: HE MOB'A3aHa i3 3aKOHOJABYOI0 KpUMiHaI3aIli€elo /
JCKpUMIHATI3AIIEI0, IEHATI3AIlI0 / AeTIeHATI3aI[iF0 OpraHi3allis 3aX0/(iB IPOTUCTOSHHS
3JI0YMHHOCTI, PErylbOBaHa MPABOBHMH ITOJIOKCHHSIMH BHKOHABYOI BJIaJW: yKa3aMH
[Ipe3nnenTa, mocraHoBaMu, PO3NOPSHKCHHAMHY Ta IHIIUMH PIICHHIMHU Ypsay.

3. Ha ympaBmiHCBKOMY piBHI: OpraHi3amis 3axOXiB HPOTHCTOSHHS
3JI0YMHHOCTI, perybOBaHa BiIOMYNMH BKa3iBKaMH, pO3'ICHEHHIMH, PEKOMEHAAIlIIMHU
Ta IHIIMMU IpaBoBUMHU akTamu. Hampukian, mocranoBamu [Lnenymy Bepxosaoro Cymy
VYkpaiHu, HakazaMH, AWPEKTHBAMH, IHCTPYKIISIMH, BKa3iBKaMH, METOIUYHUMHU
pexomengauismu ['eHepanbHOl mpokypatypu, Cnyx6u Oesnekn, MiHicTepcTBa

BHYTpIIIHIX cripas i .1 [17].

3. JDKEPEJIA KPUMIHAJIBHOI'O I[IPABA
TepMiHONOTIYHO MOHATTS 3aKOHY PO KPHUMIHATBHY BiIIOBITANBHICTD CIiJ

PO3MIAATH B IUPOKOMY Ta BY3bKOMY 3MICTi.
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3aKkoH TPO KPUMIHAIBHY BiIMOBINANBHICTh Y MIMPOKOMY PO3YMiHHI — IIE
cHCTeMa HalllOHAIbHUX 3aKOHOAABYMX AaKTIB YKpaiHM Ta IMIUIEMEHTOBAHHMX y HHUX
MIOJIOKEHb MIKHAPOIAHUX JOTOBOPIB, IO MICTSITh HOPMH KPUMIHAJIBHOTO IIPaBa.

3aKkOoH TPO KPHMiHAIBHY BigIOBIJANBHICTH y BY3BKOMY PO3YMiHHI — IIe
3aKoHO/aBuni akT BepxoBHoi Panu Ykpainu, sikuii MiCTUTB OJIHY, KiIbKa a00 CHCTEMY
B32€EMOIIOB’I3aHKX 1 B3aEMOY3TOJIKEHUX KPUMIHAIBHO-TIPAaBOBUX HOPM.

3 ypaxyBaHHSM 3MiCTy Ta oOCsry INpaBOBOi periameHTamii i Jpkepena
MOXO/KEHHSI KPUMIHAIBHO-TIPABOBOI HOPMH 3aKOH IPO KPUMiHAJIBHY BiAMOBIJaJIbHICTD
Ma€ TPH acCTIeKTH.

[Mo-meprme, 3aKk0H PO KPUMIHATIBHY BiIMOBINANBHICTh — e KpuMmiHampHMIA
KOJIEKC — €IMHUHN KOoAN(iKOBaHWH 3aKOHOAABYMHA aKT, B SIKOMY 3a IIEBHOIO CHCTEMOIO
BUKJIAICHO KPHMiHAIBHO-TIPABOBI HOPMHU.

[To-apyre, 3aKOH MPO KPUMIHAIBHY BiAMOBIANBHICTS — II€ 1 OKpEeMa CTaTTs
KpuminansHOoro kojekcy abo ii yacTuHa, 10 Tepeadadae BiAMOBITAIBHICT 3a
KpPHMiHaJIbHI IIPAaBONIOPYLICHHS IIEBHOTO BUI.

ITo-Tpere, KpUMiHAIBHUI 3aKOH — I1€ 1 BiIOBIHI MOJOXKCHHS MIKHAPOIHUX
JIOTOBOPIB, IMIUNIEMEHTOBAHUX Y KpUMiHAJIbHE 3aKOHOIaBCTBO YKpainu (3akoH YKpaiHu
«IIpo mixxHapoaHi gorosopu Ykpainu» Bin 29 uepsus 2004 p.).

CydgacHe 3aKOHOZABCTBO IIPO KPUMIHAJIBHY BiANIOBiAAIbHICTE CTAHOBUTH
ynHHEAKH KpuMiHampHWIA KOHeKC, SKHH TIPYHTYEThCI Ha MOJOKEHHsSX KoHcTHTymil
VYkpainu, Takok BiH IMOBHHEH BIAMOBIAITH YHHHHAM MDKHAPOJHHM JIOTOBOpaM, SKi
parudixoBaHi YKpaiHOIO B YCTaHOBIEHOMY mopsaKy [13].

KoHuenrtyanbHUM JKepesoMm, sKe MICTHTh HOpMH Tpsimoi aii, € Koncturyis
VYxpainu. Bona mae Bumly ropuauuny cuiy. Tomy Bci KpUMiHAJIBHO-TIPAaBOBI HOPMHU
noBuHHI Bianosigatd Konctutymii. SIkmio mpuiiHATa KpUMiHAJBHO-IIPABOBA HOpMa
CynepeuuTh MojoxeHHsM KOHCTHTYII, TO Taka HOpMa BTpayae IOPUIUYHY CHILY
aBTOMaTHYHO a0o X He Moxke ii HaOyru. Toxi, srimHo 31 cr. 8§ KoHcTuTymii, Mae

3acrocoByBaTucs HopMa KoHctutymii sk HOpMa mpsmoi nii. Ha migcraBi cT. 8
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Koncrurymii Mae 3acTocoByBaTHCS KOHCTHUTYIIfHA HOpMa 1 TOmi, KOJH IIeBHE
MIOJIOXKEHHST KPUMIHAJIBHO-TIPABOBOTO XapaKTepy HE BpEryJbOBaHE KPHMiHAJIbHUM
3aKoHOM, ane nependadene Koncrurymiero Yipainu. s HEyXMIBHOTO TOTpUMaHHS
nmonokeHb Konctutymii Ilnerym BepxoBrHoro Cymy VYkpainm y mocranosi “Ilpo
3acrocyBanHs KoHcTuTyIlil Ykpainu mpu 3aificHeHHI mpaBocymas” Big 1 jgucromana
1996 p. Ne9 3060B’s13y€ Cyau Py PO3MIISAI KOHKPETHHUX CIIPAB OL[IHIOBATH 3MICT OYy/Ib-
SIKOTO 3aKOHY YM IHIIOIO HOPMAaTHBHO-IIPaBOBOT'O aKTa 3 TOYKH 30Dy BiANOBIJHOCTI
fioro Koneruryii i 3a HE0OXiJHOCTI 3aCTOCOBYBATH BiNOBiAHY HOpMY KoHCTHTYLIT SIK
HOpMY TpsiMoi i (11. 2).

Haiiroctpimi muckycii BemyTbCS CHOTONHI 3 NHTAHHS, YH € PIIICHHS
€BporeiicbKoro Cyay 3 TpaB JIOAWHHU [DKEPEIOM KPHUMIHAJIBHOTO IpaBa. 3 IIHOTO
MMUTaHHA iICHye 0€3IiY MPOTHIC)KHUX JOKTPHHAIBHUX MOTIALIB 1 MO3UIINA. 3aKOH PO
parudikanito KoHBeHHii Mpo 3aXUCT NpaB JIIOJUHUA 1 OCHOBOIIOJOXHHUX CBOOO
BCTaHOBJIIOE, IO YKpaiHa BianmoBiaHo 70 cT. 46 KoHBeHIIii Mpo 3aXUCT IpaB JIOIUHH 1
OCHOBOIIOJIOXHUX CBOOOJI BU3HAE 000B’SI3KOBOIO 1 03 2 yKiIaeHHs CrelialbHOT yroau
IOPUCIUKITII0 €BPONEHCHKOrO CyTy 3 MPaB JIFOJMHUA B YCIX MUTAHHSIX, [0 CTOCYIOTHCS
TIIyMadeHHs 1 3acTocyBaHHs KoHBeHii.

OTxe, 000B'I3KOBUM JUIsl YKPATHCHKOTO ITPaB03acTOCyBaya NP 3aCTOCYBaHHI
KpUMiHAJTFHOIIPABOBUX HOPM € HE TUTBKH BJIaCHE IiICYMKOBE PillIeHHS €BPONEHCHEKOTO
CyIy 3 IIPaB JIFOIUHH 0 TIYMavYeHHIO KOHBEHIIIHHUX TI0JI0KEHB, alle i IpaBOBa MO3HIIis
€BpOIEHCHKOro Cyay 3 IpaB JIIOIMHH, OKJIaJeHa B OCHOBY TAKOI'0 pillieHHs. B 3B’ 13Ky
3 UM, CIIi CKa3aTH, 110, 3aCTOCOBYI0YH HOpMHU KOHBEHIIiT TIpo 3aXUCT MpaB JIOAWHU 1
OCHOBOIIOJIOXKHUX CBOOOJ| Tak, SIK BOHM BHTIyMaueHI €BPOINEHCHKHM CYIOM 3 IIpaB
JIFOJIUHU, YKPaiHCHKHI MMPaBO3acTOCYBayu MOBUHEH KEPYBAaTUMETHCS HE PILICHHSIMU B
LJIOMY, @ NTPaBOBUMH IO3HIISIMHU, 110 MICTATHCS B PILIEHHSIX €BPOIEHCHKOro Cyay 3
npas JoauHu [9].

CporoHi HAWOUTBII BAXKIIMBHUHA TOH (PaKT, 10 pillIeHHs €BPONEUCHKOTO CYyY 3

npaB  JIIOJWUHU MarTb MaTepiaﬂbHO'HpaBOBe 3HA4YCHHA  IIpU 3aCTOCYBaHHi
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KpuminamsHOTO KOAEKCY VYKpaiHHM, OCKUIBKH PO3KPHUBAIOTh O3HAKH IHCTHTYTIB
3aranpHoi 1 Oco0MMBOI YaCTHH YKPaiHCHKOTO KPUMIHAIBHOTO 1paBa.

Bumieckasane mo3Bosisie 3pO0OWTH BHUCHOBOK, IO pilleHHS E€BPOIEHCHKOTO
CyZy 3 TIpaB JIFOJIHH, B IKIX (QOPMYIIOETHCS IIEBHE PO3YMIHHSA KPHMiHAIBHO-TIPAaBOBOT
HOPMH, OyTy4H FOPHIUYHO 000B’I3KOBHMH, € JHKEPEIOM YKpPaiHChKOTO KPUMiHAIBHOTO
mpasa [15].

B VYkpaini pimenns i tiaymadenHs Koncrturyniiinoro Cyny VYkpainwm,
nocranoBu Ilnenemy BepxoBnoro Cyny VYkpainu, xo4a i He MawoTh odiuiiiHOTO
BU3HAHHA 5K JDKepera KpUMiHAIBHOTO NpaBa, BiIrpaoTh, HANEBHO, Hal3HAYHILTY POJIb
y mpoIieci 3acTocyBaHHS MpaBa. Ha mpakTwii 3araibHi Ta CIIeliati30BaHi CyIi HU30BUX
JaHOK HIKOJM HE YXBAJIIOIOTh PILICHHS BCYIEped TOMY, SKE yXBaJIUB BHULIMH CYyX B
aHaryoriuHii crpagi. [IpoTe mpoOieMa BH3HAHHS CYJOBOTO TPEHEICHTY 3aJIUIIAEThCS
JIOHUHI CITIPHOI0, HEMAE OJHOCTAHHOI AYMKH IOI0 TOTO, Yd HEOOXIiTHO BIAHOCHTHU
CYZIOBY IIPAKTHKY 10 JUKEpeJl IIpaBa YKpaiHU 3arajloM i KpHMIHAJIBHOTO IIpaBa 30KpeMa.

[ousTTst «iMyHITET» HE HOBE Ul IOPUAMYHOI HAYKH, MPOTE IMPEAMETOM
MWIBHOT yBark BOHO CTaj0 TMOPIBHAHO HeaaBHO. OOYMOBJICHO Ii¢ 3HAYHHM
PO3IINPEHHSM KoJ1a 0Ci0, SKUX YKpalHChKE 3aKOHOIABCTBO, IO OHOBIIIOETHCS, HANUISE
MIPaBOBUMH IMYHITETaMH, a TAKOXX «peadiIiTaliero» mijabr, NPUBIIEiB Ta IMyHITETIB K
OPUANYHOTO IHCTPYMEHTAPIiI0 PETYIIOBAaHHS CYCIIIBHAX BiTHOCHH.

«IMyHiTeT» TEpeKIanaoTh 3 JATHHCHKOTO K (3BUIBHEHHS», «1030aBICHHS»
ab0 «HE3aJNeKHICTb», «HECXWIIBHICTbY; Y IOPUAMYHOMY CEHCI HOro TpPakKTYIOTh K
BUHSTKOBE IIPABO HE IIAKOPATHCS ACAKAM 3arallbHUM 3aKOHaM, HaJaHEe 0cobam, o
3aliMaloTh 0COOJIMBE TOJIOKEHHS B iepkaBi. [IpaBoBuil iMyHITET — 11e 0COOJIMBI MIJIBTU
1 mpuUBLIET, MEPEeBaXHO MOB’sI3aHi 31 3BIIBHEHHSIM KOHKPETHO BCTAHOBJIEHHX Y HOpMax
MbKHaponHoro mnpasa, KoHcrtuTymii 1 3akoHax oci0 Bl THeBHMX O0OOB’S3KIB 1
BiJIMIOBITAIFHOCTI, TOKIMKAaHWX 3a0e3leuyBaTH BHKOHAHHS HUMH BIAIIOBIIHUX
GhyHKIIA. Y IopuIngIHOMY 3HAYeHHI MTPABOBUH IMyHITET (JIaT. immunitus — 3BITbHEHHS

BiZ[ ‘IOI‘O'HC6YI[B) — BUHATKOBC IIPABO HE Hi,I[KOpSITI/ICFI JACAKUM 3arajJbHUM 3aKOHaM,
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HagaHe ocobam, Io 3aiiMaloTh 0COOIHMBE IMOJIOKEHHS B JIepKaBi, TOOTO e 0coOmBi
MJIBTH 1 TPHBLIE], IO 3BUIBHSIOTH ITEBHUX, BU3HAUCHHUX 3aKOHOM, OCI0 BiJl TIEBHHUX
000B’sI3KiB 1 BiIOBIJAIIFHOCT] B IUISIX 30epeKeHHSI HUIMH CBOTO OCOOJIMBOTO CTaTyCy.
[IpaBoBwuii imyHiTeT — I1e HIepeOyBaHHS 0COOH (TIOBHE a00 YaCTKOBE) 11032 FOPUCIUKITIEI0
nepxasu. lle, 30kpema, MiATBEPHKYETHCS 3MICTOM MDKHApPOAHUX IOrOBOpiB. Tak, y
poaaini 19 cr. V Konentii npo npuginei Ta imyniter O6’eqnanux Haiii Big 13 moToro
1946 p. mpuBiiel Ta IMYHITET BiIIIOBIIHO HA3MBAIOTHCS «BHHATKAMU 1 MiIbraMu, IO
HA/IAI0ThCs, 3T1IHO 3 MIDKHAPOJAHUM NPABOM, JUIUIOMATHYHUM MPEJCTaBHUKAM.
Bumaua ocobu (excTpaawmilisi) — BHIa4a OCOOM IeprkaBi, KOMITCTCHTHUMH
OpraHamMu sKOi III 0co0a pO3MIYKYETbCSA M TPUTSITHEHHS OO0 KPUMIHAIBHOL
BiJIOBiaTbHOCTI a00 BUKOHAHHS BUPOKY. EXCTpanuiis BKiIto9ae: odiriifne 3BepHECHHAS
PO BCTAHOBIICHHSI MICIIS Tepe0yBaHHs Ha TEPUTOPIi 3aITUTYBAHOI IEpPIKaBH OCOOH, SKY
HEOoOXITHO BHUJAATH, Ta BHAA4y TakKol 0COOM; IepeBipKy OOCTaBHMH, IO MOXYTh
MEePENIKOKATH BHUJIadl; IPUUHATTS PIIICHHS 3a 3aMUTOM; (aKTHUUHY Mepeaady Takoi

0co0U i1 FOPUCIMKIINO 3aMUTY0YO0i Aepkasu [22].

4. METO/]OJIOI'TA KPUMIHAJIBHOI'O IIPABA

VY cTpyKkTypi HaykH KpHMIHaJbHOTO IpaBa OcoONMBE MiCle i 3HAYCHHS
HaJIeXaTh ii METOHONOTIUHIN CKIAJOBIH, IO, SIK BiI3HAYAIOCH, MPUTAMaHHA MIEPII 3a
Bce (hyHIAMEHTANBHUM HoCHipkeHHIM. [lepeqyciM ykaskeMo, IO MiJ METOIOJOTIEr0
HAayKH B3arajli i KpUMIHAJIBHOTO IIpaBa 30KpeMa CJiJl PO3YMITH CHCTEMY METOJIB,
MPUHOMIB 1 3ac00iB HAYKOBOTO Mi3HAHHS, IO SIBISIE COOOI0 KOMIUIEKC iCTOPHYHO
00YMOBJIEHHX palliOHAIBHUX IIUISAXIB, 32c00iB 1 popM pyXy MHUCIICHHS BiJl HE3HAHHS JI0
3HaHHS, BiJl IPUITYIIEHHS! 10 ICTHHH, BiJ] KOHKPETHOTO 10 a0CTPaKTHOTO, BiJl SIBUIIA JI0
CYTHOCTI, BiJl OTMHUYHOTO JI0 y3arajbHEeHOrO.

OTxe, MeTomooriss € 0a3ucoM 1 BHCTYNAE CTPIIKHEM Yciel cucTeMu
MMi3HABAIBHOI MiSUTBHOCTI y BIAMOBiAHIA Tamy3i Hayku. lle o3Hadae, mo kateropis

«METOJIOJIOTIsh» 3aBXKIN OXOIUTIoE cepy Oe3mocepenHbO Mi3HABATHHOI MisITBHOCTI.
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ToMy po3moBCIOKEHHS 11 (Y TOMY YHCHTI Hf OKpEMHX METO[IB) Oe31mocepe/HhO Ha TY Ui
iHIy cepy MpakTHYHOI MisTTBHOCTI JIOAEH, K IHKOJNM TPOIIOHYETHCS B JITEparypi
(mismpHICHUE MiAXiJg OO0 TPaKTyBaHHS METOJOJIOTi), HANPUKIAA, y CYAOBIiH, CIiIuii
IiSUTBHOCTI, Y Ha OOpOTHOY 31 3MOYMHHICTIO B IJIOMY HAaBPSI 9 MOXKHA BU3HATH
KOpeKTHUM. MalyTh TYT CJTijJ] BECTH MOBY PO METO/M MpaKceoIorii (Bi rpensk. praktis
— [IPaKTHKa), TOOTO PO METOIOJIOTII0 Teopil Mi3HAHHS MPAKTUYHOT AisUTBHOCTI JIFOAUHU
y TeBHi cdepi ii KUTTERIAIBHOCTI, Y TOMY 9ucii i y cdepi npaBocynas, 60poTsoH 3i
3JI0YMHHICTIO Ta iH. Y IIMPOKOMY PO3YMiHHI METOOJIOTIsI HAYKOBOTO ITi3HAHHS — L€
SIBUIE IHTErpaNbHe, sIKe 00 €THY€E CHCTEMY KOMITIOHEHTIB, 11O 1i YTBOPIOIOTH 5K €IMHE
1ijie: 3arajJbHO-HAYKOBI METOIH Mi3HAHHS, PLII0COPCHKi 3aKOHH 1 KaTeTopii MTiaIeKTHKH,
3aKOHM 1 TpaBmia (GOpPMaNbHOI JIOTIKM Ta HAyKO3HABCTBA, CHEMialdbHI W OKpemi
METOAMKH IOCHi[KeHHSI. Pa3oM i3 THM CTpIkHEM (KBIHTECEHIIIEI0) METOMOJIOTII €
BYCHHS MPO MeToaH (MeTo — rpeil. methodos — nuIsx AOCTIHKEHHS, CIIOCiO Mi3HAHHS
SIBUII IPUPOJIU Ta CYCIITILHOTO XKHUTTS ), CHCTEMA SIKHX CTAHOBUTH 3MICT METOJIOJIOTII SIK
Takoi [17].

Meroau Hayku — 1€ Ti CIIOCOOHU, MPUIOMH, 32 JOIOMOTIOI0 SIKUX IMi3HAIOTHCS
sBUIIA 00'€KTHBHOI AIHCHOCTI, IO CKJIANAIOTh NMPEAMET KOHKPETHOI HayKH. ICHYIOTbH
pi3HOMaHITHI METOJIH, SIKUMH KOPHCTYETHCSI Hayka KpUMiHaJIbHOTO TpaBa. Cepel HUX
MOJKHA BUJAUIUTHA OCHOBHI 1 JomomixkHi. OIHAaK yci BOHM 3HAXOAATHCS MK co00i0 B
TICHOMY B3a€MO3B'A3KY, JOIIOBHIOIOTH OJJHH OJIHOTO.

Jlo OCHOBHUX METOMIB HayKH KPHUMIHAJIBHOTO INpaBa (K, OYEBHIHO, 1 BCi€l
IOPHUCIIPYACHIIT) HaJeXaTh: (iIocOpChKUil, ab0 ialeKTUYHUI, METOJ] Ii3HAHHS;
IOPUIUYHUH, a00 JTOTMATHYHHA METO;, COIIOJOTIYHHNA METOM; METOA CHCTEMHOIO
aHaji3y; METOJ MOPIBHSUILHOTO IPAaBO3HABCTBA, a00 KOMIIAPAaTHBICTCHKHU METOZ;
ICTOpHYHMIA 00 TEHETUIHUN METOJT JOCIIPKCHHSL.

SIK IOMOMIKHI METOJM Hayka KPHMIHAJIBHOTO TpaBa BUKOPHUCTOBYE METOH
MaTeMaTUYHOTO MOJCIIOBAHHS, EKCTPAIIOIALI], ICHXOJIOTIYHOTO aHali3y, eKCIepPTHHX

OIL[IHOK TOII[O.
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3ynuHEMOCS ~ KOPOTKO  Ha  OCHOBHHX  MeETodaX  Mi3HaHHA,  SKi
BHKOPHCTOBYIOTBCS B HAYIli KpUMiHaIBHOTO TpaBa. dinocodcbkuii, a00 TiaIeKTHIHUH,
METOJI SIK 3arajbHUN METOJH Ii3HAaHHS 3aCTOCOBYETHCS B HAyIli KPUMIHAJIHHOTO IpaBa
JUTA TIOSICHEHHS 0araThoX sBHIN. J{iaJeKTHYHHIA 3aKOH PO 3arajlbHUM, YHiBepCcaTbHUI
3B'S30K SBHUII JIA€ MOXKJIMBICTh PO3MIIAJAaTH KPUMiHaJIbHE MTPAaBO HE K CAMOCTIiHE, He
MOB'SI3aHE HI 3 YMM SIBHIIE, a MPOCTSKUTH YUCICHHI HOro 3B'SI3KM 3 COI[IAIbHUMH
MpollecaMu, CyTHICTIO JEp>KaBH, CIIBBIJIHOLIEHHS 3 IHIIMMH Taly3siIMH TIpaBa TOLIO.
Jaxni, Hanpukiaza, AiaJeKTUYHUH 3aKOH 3allepedeHHs Ja€ MOXJIMBICTh 100AuUTH B
ICHYIOUOMY SIBUIIII €JIEMEHTH SIK HOBOTO, TaK 1 CTaporo, 110 3aJHIIIIINCS B HHOMY 1 TeTIep
BHCTYIAIOTh B HOBIH sikocTi (Hanpukinazn, Houid KK Ykpainu MicTuTh HE TiNBKK HOBI
TTOJIOKEHHSI, @ ¥ HOPMH TIpaBa, MI0 MisJIM paHille, 3BUYaliHO, B SKIHCh IHIIIN SKOCTI).
Taki xateropii HiaJeKTHKH, SIK MPUYMHA 1 HACTIOK, HEOOXIAHICTh i BUIAIKOBICTH,
MOXKJIMBICTb 1 AIHCHICTB, CYTHICTb 1 SIBHIIE, 3MICT 1 (hOpMa, BUKOPUCTOBYIOTHCS B HayIIi
KPUMIHAJIBHOTO MpaBa MpPU PO3MIIAALI IUTaHb IOJ0 NMPUYMHHOTO 3B'I3KY, TIIyMaueHHS
BUHH Ta 11 popM, cTaziil BUNHEHHS KPUMIHAJIBHOTO PABONOPYILIEHHS Ta iH.

IOpunnynuii, a0 TOrMaTHYHHIA, METO]T 3AaCHOBAHHI HA BUKOPUCTAHHI TPABUIT
(hopManbHOI JOTIKU IS Mi3HAHHSA TpaBa. BiH momsarae B (GopMyIIOBaHHI 1 PO3KPHUTTI
IOPUIMYHUX TTOHATH, MOOYA0BI IOPUANYHNX KOHCTPYKILIH, 3'ICyBaHHI A1CHOTO 3MicTy
3aKOHIB IUIAXOM iX TiayMadeHHS. KpuTudHuii aHaii3 HOpPM KpHMiHAIBHOTO IIpaBa 3a
JIOTIOMOTOI0 BUPOOJIEHUX HAyKOIO NMPHUHOMIB TIIyMaueHHS CKJIaJa€ CEpLEBHHY IIbOTO
MeToay. 3 HOro JOIMOMOTOH KOMEHTYIOTHCS KPHUMIiHAIbHI 3aKOHH, 0 HaA3BUYAHHO
BAXJINBO IS iX OJHAKOBOTO 3aCTOCYBaHHA. 3aBASKH I[hOMY METOXY pPO3pOOIIeHi
BUXIZIHI MOHATTS KPUMIHAIBHOTO MpaBa, HAIIPUKJIIA[, OHATTS CKIaay KPUMiHAJIBHOTO
npaBonopyuenHs: ta iH. Teopis kBamidikaiil KpUMiHAIBHUX IPaBOIOPYILIEHb, IO
nepenboavyae aHasi3 eJIeMEHTIB CKJIaJly KOHKPETHOTO KPUMIHAJIBHOTO PaBOIOPYILCHHS,
0a3yeTbCsi B OCHOBHOMY Ha Ha3BaHOMY MeETOAl. Y DaasSHCHKHH Iepiof Ied MeTon
BB)KaBCSl aHTHMHAYKOBHM 1 TiIIaBaBCsS KPHUTHUIl, XO4Ya MPAKTUIHO BC1 JOCIITHUKH

TIPOIOBXKYBAJIM [IIMPOKO KOPUCTYBAaTHCs HUM. Marepist mpaBa He MOXke OyTH Imi3HaHa
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0e3 BUKOPHCTaHHS TOTMATHYHOTO METOTy, TOMY IO (hopMalli3oBaHi MOHSTTS IpaBa HEe
MOXYTb OYTH IifiCHO pO3KpHUTi 0€3 iX JOTIKO IOPUINIHOTO aHAJli3Yy.

Comionoriyauii  MeTO[  TOJATa€ B JOCH/DKEHHI  KPUMIHAIBHOTO
NPaBONOPYIICHHsS 1 MOKapaHHsS SK SBHII coUiadbHUX. Hanpuknan, muTaHHS IIpoO
COlliallbHI ~YMHHHUKH, 10 BIUIMBAIOTh Ha KPUMIHAMI3AIlll0 YH, HaBIAKH,
JEKpUMIHANI3aI[iI0 MEBHOTO MisHHS, Ma€ BUPIIIAIbHE 3HAUCHHsS JUIS 3aKOHOJABLIS.
BuBwaroun mi comianbHi YMHHUKH (€KOHOMIYHI, MOJITHYHI, MOPaJIbHI Ta iH.), HayKa
pOOHMTH BHCHOBKHM IIOJ0 HEOOXiTHOCTI KpHUMIiHAJIBHO-NIPaBOBOI 3a00poHHM, abo i
TepeIIacHoOCTi, 200 HaBITh HEMOTPiOHOCTI B3araii. Tak, pO3BUTOK PHHKOBHX BiTHOCHH,
BU3HAHHS PIBHOCTI BCiX ()OPM BIIACHOCTI Ta iHIII YMHHAKA BAMAralOTh KPAMiHaTi3aIii
NEBHUX JMifHb, IO IOCSATalOTh HAa HOPMAaJbHUH PO3BUTOK PHHKOBOI EKOHOMIKH
(HampukITan, YXWJICHHS BII CIDIATH IIOJATKiB, (DIHAHCOBI 3JIOBXHBAaHHS TOIIO).
CoIli0JIOTiYHHI ~ METOJ  BHUKOPHUCTOBYE  KOHKPETHO-COIIOJIOTIYHI  AOCIIHKEHHS
(aHKeTyBaHHS, aHANI3 CTATUCTHYHUX JaHWX, IHTEPB'IOBAHHS TOIO) JJISI BUSBICHHSI
COLIIAJIHOTO 3MICTYy KOHKPETHHX KPUMiHAJIBHUX IPABOIIOPYIIEHb, IX BHIB, COLIaTbHOT
XapaKTEPUCTUKU CYO'€KTIB PI3HHX KPUMIHAIBHHUX MPABONOPYIIEHB, O3BOJSIE CYIUTH
po eheKTUBHICTh HOPM KPUMIHAJIHHOTO 3aKOHY, HaJa€ iCTOTHY JOIMOMOTY B IpOIeci
IIPaBOTBOPYOCTI.

MeTox CHCTEMHOrO aHali3y NMPUITYCKA€ BUBYCHHS KPUMIiHAJIBHOTO IpaBa Ta
Horo iHCTUTYTIB SIK HUTICHOI CHCTEMH, IO CKJIATAETHCS 3 KIIBKOX ITiJCHCTEM,
CTPYKTYpPHI €JIEMEHTH SIKUX 3HaXOJTHCS MiX COOOIO B TICHIM €IHOCTI Ta iHTerparii.
Tak, HOpMH KpUMiHAJIBHOTO ITPaBa BUBYAIOTHCS 32 IEBHOIO CHCTEMOIO: CII0YaTKy HOPMH
3aranpHOi YacTUHH, J¢ c(HOPMYIbOBaHI BCi OCHOBHI IMOJIOKCHHS, IO CTOCYHOThCS
KPUMIHAJILHOTO MPABOIOPYILEHHS Ta MOKapaHHsI, MOTIM HOpMH YacTHU OcoOIMBOI, B
SKii BU3HAYA€THCS BIANOBIAIBHICTD 32 OKPEMI BHJIM KPUMIHAIBHHUX IPABOIOPYIIEHb.
MerTo/1 CHCTEMHOTO aHaJli3y BUMAarae, oo HOpMH 3arajibHOi YaCTUHH PO3TIISAAINCS Ha
ocHOBi HOpM gactuHU OcobmBoi. Pazom 3 TuM HOpME Oco0IHBOT YaCTUHU HE MOXKYTh

OyTH 3acBO€Hi Oe3 MOJOKEHb YaCTWHM 3aranbHoi. Hampukian, 3po3yMiTH HOpMY TIpO
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ymucHe BOWBCTBO, BHKianeHy B cr. 115 KK Vkpainn, HemoxmmBo 6e3 cr. 24 KK
YKpaiHu, 010 OIMCY€e BUAN YMHUCITY, a SIKIIO Take BOMBCTBO BUMHEHE KUIBKOMa 0cO0aMH,
- 6e3 ypaxyBanns crateit 27 i 28 KK Ykpainu, 1e onucyroThcs BN CIIIBYyJaCHHKIB 1
(opmu cmiBydacti. MeTo CHCTEMHOTO aHaJIi3y 3aCTOCOBYETHCS MIPHU PO3KPUTTI TAKOTO
KJIFOYOBOTO  MOHSTTS  KPUMIHAJIBHOTO  TpaBa, SK  CKJIAJA  KPUMIiHAJIBHOTO
MPaBOMOPYILEHHS, 110 IHTErpaTHBHA BKJIIOYA€E B ce0O€ BiAMOBIIHI €ICMEHTH 1 O3HAKH.
Leit mMeTox m03BOJISIE BUSBUTH CYNEPEYHOCTI 1 MPOTAIMHM B 3aKOHOAABCTBI 1 Ha INiH
migcTaBi cOPMYITIOBATH MTPOIO3ULIT 111010 H10r0 3MiHH YH JIOTIOBHEHHSI.

Metox mMOpPIBHAUIBHOTO MpPaBO3HABCTBA, ab0 KOMIIAPATHBICTCHKUIA METO[
(MeToI KOMITapaTUBI3MY), TIOJISTAE Y BUBUYCHHI HOPM KPHUMIHAIBEHOTO TIpaBa KpaiH sK
OIU3BKOTO, TaK 1 AIEKOTO 3apyOiXOKs 3 METOIO iX 3iCTaBICHHS, HOPIBHIHHS 3 HOPMaMH
KpuMiHaIBHOTO TIpaBa Ykpainu. Lleit MeTos 1ae MOKIIMBICTE OI[IHUTH Ti UM iHIII HOPMHU
KPUMIHAJIbHOTO TIpaBa 1HO3EMHUX KpaiH Ha NpeaMeT iX BHKOPUCTAHHS B HAIIOMY
3aKOHOJIABCTBI. 3BUUAlHO, TYT HE WIAETHCS PO MOBHE MEPEHECEHHSI IHO3EMHOTO MTpaBa
Ha Hallle MiAIPYHTS, IO HEIOIyCTHMO, aje OKpeMi HOTO MOJO0KEHHS MOXYTh OyTH
cnpuiiHaTi. 3 wiero Meroro mnpu migroroBui HoBoro KK VYkpainum BuBuanocs
KpHMiHaJIbHE 3aKOHOJABCTBO 0araThox kpaiH. Hampukiian, Ha NO3UTHUBHE BUPIIICHHS
MUTaHHS 1IPO CKAaCyBaHHS CMEPTHOI KapH BIUIMHYJA Ta 0OCTaBHHA, 110 B yCiX KpaiHax
3axigHoi €Bponu i meskux xoiwmHIX pecmyOmikax Corozy PCP (manpukmnan, I'pysii,
MonzmoBu) cMepTHa Kapa ckacoBaHa. 3a 3pa3koM 0aratb0oX KpaiH y Hallle 3aKOHOJaBCTBO
OyB yBelleHUH IHCTUTYT 0OMEKeHOT OCYTHOCTI Ta iH.

Icropuunnii, abo TeHEeTWYHHH, MeTox Tependadac BUBYCHHS HOPM
KPUMIHAJIBHOTO NpaBa B iICTOPMYHOMY PO3BUTKY. Tak, yCBIIOMUTH I€HE3y IMOHATTA
KPMMIHaJIbHOTO MPABOIMOPYIIEHHS MOXKHA JIUIIIE B TPOLIEC] SIK BUBYEHHSI 3aKOHOaBCTBA
VYkpaiHy, 0 BU3HAYAE 1€ MOHSTTS (Hampukian, BianosiaHi cratti KK 1922, 1927 i
1960 pp.), Tak i TITyMa4eHHs HOTO B HAaYI[l KPUMIiHAIBHOTO TpaBa. [ eHeTUIHUN METO]]
MMOKJIMKAHUH 3'sAcyBaTH MpPOOJeMH HACTYITHOCTI B KPHMIHAIBHOMY TMpaBi. Amke

KpI/IMiHaJ'ILHC IpaBo - [I€ CUCTEMA, sIKa PO3BUBAECTHCA B iCTOpﬁ, sSKa OJHOYaCHO MICTHTh
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B c00i HE TUTBKU €JIEMEHTH ChOTOICHHS, a i 30epirae pucu MUHYIIOTO, HAMida€ KOHTYPH
maitoyraporo. Hampuximan, KK 1960 p. mictuB Oararo HOpM, mmIo 30eperimcs 3
JABHIIIHIX JaciB (MOHATTS YMHUCIY, BiIOBITAIBHICTH 32 OKpEMi BN BOMBCTB Ta iH.),
i 6araro B womy Bu3HauuB KoHTYpH KK Vkpainn 2001 p. (Hanpukian, HeoOXiTHICTH
OinbIIOi peryiaMeHTalii IHCTUTYTIB 3arajibHOi 4acTHHH, HOBOi cucteMu OcoOIUBOT
YaCTHHHM TOIIIO).

Hayka kpuMiHaJIbHOTO TpaBa Ma€ JaBHIO icTopiro. Pi3HiI HammpsMKH HayKOBOT
JYMKH (TaK 3BaHi LIKOJIM KPUMIHAIBHOTO [TPaBa) 3p00MIIN 3HaYHNI BHECOK Y PO3BUTOK
niei Hayku. Tak, KJacH4Ha IOKOJa KPHUMIHAJIBHOTO IpaBa pPO3BHBANA IOPUAWIHUH
(mormMaTWuHMIA) MeTOX MJOCHI[DKEHHS 1 JocAriia B I[bOMY ICTOTHHX YCIIIXiB.
Corionorigga mkojla KpUMiHAJIBHOTO TpaBa BHECHA B HAYKY COILIOJIOTIYHI METOIH.
Bueni nocTaTHEO BHKOPHUCTOBYBAIH 1 METOAHM MOPIBHAUIBHOTO IIPABO3HABCTBA, Ta
ICTOpUYHHIA MeTo[. Y paasHCHKHAN IMepion Hayka KpPUMIHAJIBHOrO IpaBa Oyia
HaJ3BUYAHO 3ai/1€0JIOTI30BAHOI0, CKYTOIO MOCTYJaTaMU MapKCHUCTCHKO-JIEHIHCHKHX
igeit. OnmHAaK, HE3BAXKAIOYM HA IIi 1ICOJOTIYHI JOTMAaTH, IO CTaBWJIM HAyKy MiX
JKOPCTKUH KOHTPOJIb KOMYHICTHYHOI MapTii, B MeXaX IOPUAMYHOTO BYEHHS PO
KpUMiHAJIhHE MPaBOIOPYIICHHS i TOKapaHHS Oyiu 3IiHCHEHI CepHO3HI JOCHTiHKEHHS,
TOJIOKEHHSI 1 BUCHOBKH SIKMX MOXXYTh OyTH BUKOPHCTaHI i Y IOCTPasIHCHKUIL 1Tepiot.
Besmocepenapo B YKpaiHi TpaIfoBaid BiIoMi BUYeHi, SKi 3pOOHIIN iCTOTHHHA BHECOK Y
PO3BHUTOK HayKH KpUMiHaIBHOTO ITpaBa. Hampukinmi XIX - Ha moyatky XX ct. e Oymu
A.®. Kicrskisebkuit, JI.C. benorpunb-Kotispescbkuii (Kuis), JI.€. Bnagumupos, MLIT.
Uybuncekuit, O.J]. Kucenvor (Xapkis), E.fI. HemupoBcrkuii (Ogmeca). 3a pansHCBKi
YacH yKpaiHCbKy HayKy rinHo npexactasisuin S1.M. Bpaiinin, C.I. Tuxenko (Kuis), I'.1.
Bonxkog, B.C. TpaxtepoB, M.M. I'ponzuncekuii (XapkiB). 3apa3 HayKOBi JOCIIHKEHHs
3 KpUMIHAJILHOTO IpaBa 3/iHCHIOIOThCS Ha Kadenpax MPOBIIHUX FOPHINYHHUX BHIINX
HaBYATBHUX 3aKJIaJliB, 30KpeMa y miapo3ainax HarionaneHoi akanemii Hayk YKpaiHu Ta

AxaneMii mpaBoBHX Hayk Ykpainu [16].
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5. AKTYAJIbHI IIMTAHHA BYEHHA [IPO  KPUMIHAJIbHE
IIPABOIIOPYIIIEHHA.

[ToHATTS KpUMIHATBHOTO MPABOMOPYIIEHHS B KPHUMIHAJIHHOMY IIpaBi €
VHIBepCATBHOIO 1 (PyHIaMEHTaIBHOIO KaTEropicio: BOHO JIGKHUTH B OCHOBI 3MICTY BCiX
KPUMiHAJIbHO-TIPaBOBUX I1HCTUTYTIB. CaMe TOMYy BH3HAYEHHIO IIbOTO TMOHSTTS B
KPUMiHaJIbHOMY NIPaBi HaIaBAJIOCs 1 HAIAETHCSI BEJIMKOTO 3HAYCHHSL.

3ayexKHO BiJ] TOTO, YOMY HAJaBajOCh OLTBIIOrO 3HAYCHHS — COINANBHIA 4H
MIPaBOBil XapaKTEPUCTHUIII KPUMIHAILHOT'O IPABOIIOPYIIEHHS — MOYKHA BAOKPEMHTHU TPU
BU3HAYCHHS MOHATTS KPUMiIHAIBHOTO PABONIOPYLICHHS:

1) dopmanpHe BH3HAYCHHS — Ll BH3HAUYCHHS, B SKOMY MICTUTHCS O3HaKa
MIPOTHUIIPABHOCTI 1 BiICYTHS O3HaKa cycminbHOi HebesmeyHocTi. BoHo BimOmBae
IOPUANYHY IPUPOAY, FOPHIMYHI 03HAKM KPHMIHAIBHOTO PABOIIOPYIICHHS;

2) marepiallbHe BU3HAYCHHS — 16 BU3HAUYCHHS, B SIKOMY MICTUTbCS O3HaKa
CyCHmiJiIbHOI HeOe3MeuHOCTI 1 BIICYTHA O3HAaKa MPOTUIIPABHOCTI: KpHUMiHAJIbHE
MPAaBOIMOPYIICHHS — CYCITUIbHE HEOC3ICUHE JiTHHS.

3) dopmanbHO-MaTepiaibHe BH3HAUCHHS IIOEAHYE B €00l CoIliayibHY 1
IOPUANYHY  XapaKTEPUCTHKY KPUMIHAJBHOTO IPABOMOPYIICHHS (KpUMiHANbHE
MIPaBOIIOPYIIEHHS — CyCHUIbHE HeOe3lne4yHe 1 mepeadadeHe KPUMIHAIBHUM 3aKOHOM
nistaEs). KK Yipainn nae came Take BU3HAYCHHS.

B Haymi KpuMiHaIBHOTO IIpaBa IMaHye AyMKa MpO HAsSBHICTh YOTHPHOX
000B'SI3KOBHX 03HAK KPUMIHAJIBHOTO MPABONOPYIICHHS : 1) CyciibHOI HeOe3MeUHOCT;
2) BUHHOCTI; 3) IPOTHIIPaBHOCTI; 4) KapaHOCTI.

CycrinpHa HeOe3Ne4yHicTh — L€ MaTepialbHa O3HaKa KPUMIHAIBHOTO
NPaBOMOPYILIEHHS, 1[0 MOJSArae B 3JaTHOCTI MepeadauyeHoro KpUMiHAIBHUM 3aKOHOM
JUSIHHSL CHIPUYUHUTH IIKOJY BiTHOCHHAM, SIKI OXOPOHSIOTHCS KPUMiHAJIBHUM 3aKOHOM,
ab0 CTBOPUTH peasIbHY MO>KJIMBICTB 3aITOISTHHS TaKOT IIKOAH.

Ominka cycninbHO! HEO0E3MeYHOCTI MisIHHSA $K O3HAaKd KPUMIHAJIHHOTO

MIPaBOIIOPYIIEHHS BiJOYBA€ThCS HA IBOX PIBHSX: MO-TIEpIIE, HA 3aKOHOIAaBUOMY, KON
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3aKOHONABEIh KpPHUMiHANI3ye CYCHUIbHO HeOe3meuHe MisiHHSA; IOo-Ipyre, Ha
[IPAaBO3aCTOCOBHOMY, KOJHM OpraH JOCYIZOBOTO PpO3CIiAyBaHHS, IPOKYpOp, CYyIIsd
OIHIOIOTh CYCIUIbHY HEeOe3MedHICTh BYMHEHOTO KPHUMIHAJIHHOTO MPaBOIOPYIICHHS.
ToMy cycminpHa HeOE3[eYHICTh 1 HAIEXKHUTh N0 OLIHOYHHX MOHATh. CycinpHa
HeOe3MeYHICTh KPUMIHAJIBHOTO PAaBONOPYIICHHS BU3HAYAETHCSL:

a) LIHHICTIO TOT0 OJ1ara Ha sSIKe MOCsrac KpUMiHaIbHE [TPaBOIIOPYILEHHS;

0) TSOKKICTIO HACIIJKIB, SKi HACTAIOTH BHACITIJIOK BYMHECHHS KPHUMiHAIBHOTO
NPaBOIOPYILEHHS;

B) crIocoOoM Jii;

') MOTHBOM BYHHEHOTO;

1) hopMOIO, BUIOM BHHHU.

[Noxa3Hukamu cycriabHOI HeOe3MeYHOCTI BU3HAIOTH 11 XapaKTep i CTYIIiHb.
XapakTep CyCHiibHOI HEOE3MEYHOCTI — Ie SKICHUIM MOKa3HUK, SKUH OB S3aHUH 13
00’€KTOM TMOCSTaHHS 1 TSHKKICTIO HacHinKiB. CTYIiHb CyCIiIbHOI HEOE3MEeTHOCTI — 11e
KiJIbKICHUH MOKa3HUK, 110 PO3KPUBAE Pi3HY CYCIHIJIbHY HEOE3MeUHICTh OHOTO 1 TOTO X
TUITY 3JI0YMHHOT TOBEIHKH.

3HaveHHs CyCNiIbHOI HEOE3MEUHOCTI K MaTepialibHOT 03HAKH KPUMIHAIBHOTO
IIPaBOIIOPYIIEHHS TIOJISATAE B TOMY, LII0 BOHA!

1) € ocHOBHUM O0'€KTHBHHUM KpHUTEpi€EM BU3HAHHS MiSHHSI KpUMiHAIBHIM
MPaBOIOPYIICHHIM, HOT0 KpHMiHaTi3aIii;

2) 103BOJISE AaTH KiIaCH(iKaIliF0 KpUMIHATBHAM [IPABOMOPYIICHB 3a CTYIICHEM
TSKKOCTI;

3) Bu3HAuae MeEXY MIDK KpPUMIHAIBHUM IIPABONOPYIICHHS Ta IHIIUMH
NPaBONOPYILIECHHSIMH;

4) € opHiEIO 3 3arapHUX 3acaj  IHAMBIAyalizamil KpUMiHAJIBHOI
BiJINIOBiTAIEHOCTI 1 moKapaHHs [12].

Jdpyroro 00O0B'I3KOBOI0 O03HAKOI KPUMIHAIBHOTO MPABOIOPYIICHHS, IO

BHpakae HOro BHYTPIMIHIH ICHXONOTIYHAHN 3MICT, € BHHHICTD.
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OO0O0B'SI3KOBOI0 03HAKOI0 KPUMIHAIBHOTO MPABOMOPYIIEHHS € TaKOX HOro
KpUMiHaJIbHA MIPOTHUIIPABHICTH, KA O3HAYa€ Tepea0aueHHs iSHHSI B KPUMIHATEHOMY
3aKoHi: 1) MiSHHS MICTHUTH CKJIaJ KOHKPETHOTO KPHMIHAJIHHOTO IPABONOPYIICHHS,
nependagenoro OcobmuBoro dactuHOo KK Vkpainu; 2) B KpuMiHaJIpHOMY 3aKOHI
nepeabdaveHe MOKapaHHs 3a ¢ TIsTHHS.

KpuMiHambHa  OPOTUIPABHICTH  TICHO  TOB'S3aHAa i3 CYCHUIBHOIO
HeOe3MeyHICTIO: BOHA € CYO'€KTMBHUM BHP@KECHHSIM O0'€KTHBHOI, peabHOI
HeOe3neyHoCTi JisiHHS Ul CYCIIJIBHUX BiJHOCHH, 11 3aKOHOMABUOi OWIiHKK. Tomy
KpUMiHallbHa TPOTHUIPABHICTP — IOPHONYHA, IIpaBOBa OI[iHKA CYCHUTBHOT
HeOe3nmeyHoCTi, 3akpiluieHa B 3akoHi. Came cycrinbHa HeOE3NEUHICTh, i CTYIIHb
BH3HA4Ya€ OO0'€KTHBHI MEXi NPOTHUOPABHOCTI. 3a UMM MeEXaMH IHUTaHHA IIPO
KpUMIiHAJI3aIliI0 iSTHHS TOCTaBaTH HE MOXKe.

3 03HAKOK MPOTHIPABHOCTI I[OB'I3aHa YeTBepTa OOOB'SI3KOBA O3HAKa
3JI0YMHY — HOTrO KapaHicTb, TOOTO IIOrpo3a 3acTOCYBAaHHSA INOKapaHHsS 32 BUMHEHHS
cycmijbHO-HeOe3neyHoro  nmissHHA ~ Bu3HaueHoro KK sk KpUMiHaJbHOTO
npaBonopyiieHHs. KapaHicTh 3a CBO€I CYTHICTIO BHIUIMBAa€E 13 CYCHUIBHOL
HEOE3IEeYHOCTI 1 IPOTUTIPaBHOCTI MisTHHS. [{iTHHS TOMY i € KpUMiHAJIbHE KapaHHUM, 110
BOHO CyCIiJIbHE Hebe3IeuHe 1 nepepdayeHe KpUMiHAIBHEM 3aKOHOM SIK KpUMiHAJIbHE
IIPABOIIOPYIICHHS.

Yacruna 2 cr. 11 KK Bkazye: «He € kpuMiHaTBHAM IPAaBONIOPYIICHHM i 200
Oe3misIbHICTh, sKa Xo4ya (OPMAIBHO 1 MICTHTh O3HAaKd Oyab-SIKOTO JisSIHHS,
nependagenoro KK, ame gepe3 Mano3Ha4HICTH HE CTAaHOBHTH CYCIIIBHOI HeOE3MeKH,
TOOTO HE 3amoAisiia i He MOIJIa 3aloMisATH ICTOTHOI KoM (Pi3WYHIN YU FOPUIUYHIN
0c001, CYCIiILCTBY a00 JaepKaBi».

BinOyBaeTbcst po30ikHICTh MiXK 3aKOHOJIABYOK) OIIHKOIO THUIIOBOI CYCIIITBHOT
He0e3MeyHOCTi ITEBHOTO BU/1Y KPUMIHAIBHO IPOTHIIPABHOT MTOBEJIHKH 1 HEOE3MEUHICTIO
KOHKPETHOT'0 BUIIAJIKY TaKOI NOBEIIHKH.

O3Hakd MaJIO3HAYHOTO MisHHA: 1) HAsABHICTD Y BUMHCHOMY MisTHHI O3HAK
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KpUMiHaTBFHOTO TpaBomopymeHas, nepexbadenoro KK Vkpainm; 2) y BUMHEHOMY
JiSTHHI 03HaKW KPUMIHAIBHOTO NpaBonopyiieHHs, nepeabdadenoro KK Ykpainu € nume
tdopmanbHuUME; 3) BUMHEHHS MiSHHSA HE TUTBKH OO0 €KTHBHO HE 3aIOJIIO€ IIKOIH
OXOpOHIOBAaHMM 3aKOHOM CYCHIIBHUM BiJTHOCHHAM, a ¥ He MOTJIO 3aIllOisATH 1CTOTHOL
MIKO/IU, TOOTO CyO’€KTHBHO BOHO He OYIJIO CIPsIMOBaHE Ha 3aIOJisIHHS ICTOTHOT NIKO/IH.

TinbKH CYyKYIHICTh IIUX O3HAK A€ MOXKJIUBICTh BU3HATH [ISHHI MAJTO3HAYHHUM,
TOOTO TaKUM, 110 HE € KPUMIHAJILHUM ITPABOTIOPYIICHHSM.

KpuMiHambHe  mpaBONOpYLIEHHS € OAHUM i3  BHIIB  IOPUIMYHHX
paBonopyieHHs. ToMy BUHUKA€E TIMTAHHS PO MiCLIe KPUMIHATEHHX MPABOIIOPYIICHB
B CHCTEMi IOPHAWYHHX [PAaBONOPYIICHb. AHAJi3 MOHATTA KPUMIHAJIBHOTO
MIPaBOTIOPYIIEHHS TO3HAYae, M0 caMe HOro CycriibHa HeOe3NedHiCTh, i CTYIHb
PO3KPUBAIOTH CYTHICTh KPUMIHAJIBLHOTO MIPABOIOPYILCHHS SK BUAY IPaBOINOPYLICHHS.
ToMy B KpuUMiHaNIbHOMY MpaBi OOIPYHTOBAHO BH3HAETHCS, IIO CaMe CYCIiJIbHA
HEOE3MEeYHICTh € TUM KPUTEPIieEM, IO Ma€e OyTH MOKIAJACHUA B OCHOBY BiJIMEKYBaHHS
KPUMiHAJILHOTO IPAaBONOPYIIESHHS BiJl IHIIMX NPABONOPYIIEHb.

[cHyIOTh 1Ba pI3HMX MIAXOAW O BUPIMIEHHS IOTO MUTaHHA: 1) Juine
KpUMiHAJIhHE PABOMIOPYIICHHS Ma€ CYCIIIbHY HEOC3IIEUHICTh, IHIIII PAaBOIIOPYIICHHS
HE € CyCIiJbHE HeOe3NeYHNMH, a € CyCHUIBHO MIKIUIMBUMH. (PI3HHUL B COLiaNbHiH
MPHUPOII KPUMIHATBFHOTO IPABOMOPYIICHHS H IHIINX MpPaBOMOPYIIECHB); 2) €IHICTH
COLIaNBbHOI TPUPOTU BCIX MPaBOIOPYIICHh — IX CYCHUIBHOI HeOe3medHocTi. Tomy
BIZIMIHHICTh MiX KpUMiHAJIbHUMH MIPaBOIOPYIICHHIMHU Ta IHIIUMH
MPaBOIOPYIIEHHIMH BU3HAYAIOTh 3a CTYIIEHEM CYCIiIbHOI HeGe3neunocTi [20].

CrymiHb CyCHiIbHOI HEOE3MEUYHOCTI PI3HUX BH/IB MPABOMOPYIICHb Pi3HA, a
KpHMiHaJIbHI TPABONOPYIIEHHS B CUCTEMI IPABOIOPYILEHb — HalOUIbII HeOe3neyHi. Lle
00YMOBJIEHO 1 B@KJIMBICTIO 00'€KTa IOCSTaHHS, 1 XapaKTEpPOM 1 TSDKKICTIO IIKOJH,
CIIO0COOOM BUMHEHHS JiSTHHS, ()OPMOIO 1 CTyIIEHEM BUHH, MOTHBAMH 1 METOIO, & TaKOX
BCiMa iHITMMHA 00'€KTHBHHAMH 1 Cy0'€KTHBHUMH HOTO O3HAKaMHU.

[Ming xracudikamiero KpUMiHATFHUX TPaBOMOPYIIECHh PO3YMIIOTH TOIIN iX Ha



365
Hasuanvnuii nocionux. Maeicmepcoxuii kype 081 Ilpsao

TPYIIH, KATEeTOPii, BUAX 3aJIeKHO BiJl TOTO UM {HIIOTO KPUTEPIIO BiIIOBITHO 10 METH. 3a
KIacudikaIielo BeCh MacHB KPUMIHANBHUX IIPABOMOPYIICHb MOIIIIEThCA HA IICBHI
rpynu (KJlacu) KpUMIHAJIBHUX MpaBonopymeHs. OCHOBa TaKOTO MOALTY — BU3HAYCHUN
Kputepiii. Hanpukianm, 3ameXHO Big CTymeHS 3aBEpPIICHOCTI KPUMiHAIHHOTO
MPaBOMOPYIICHHS. ~ PO3PI3HSAIOTh  3aKiHYeHI Ta  HE3aKiHYCHI  KPUMiHAJIbHI
NPaBOMOPYIIEHHS; 3aJeKHO BiJ (OPMH BHHHM KpPUMIHAIBHI IPaBONOPYIICHHS
MOJUIIIOTh HAa YMHCHI Ta HEOOEpEeXHi; 3aJIeKHO Bif Cy0 €KTa KPHUMiHAJIBHOTO
MIPaBONOPYIIEHHS ~ BHOKPEMJIIOIOTH  KPHMIH&JIbHI  NPAaBONOPYIIEHHS, BYHMHEHI
JOPOCIIMMH, T4 BYNHEHI HEMOBHOJITHIMA 200 MaJONITHIMI 0CO0aMH, TOIIIO.

Koxxna knacudikamis Mae KOHKpPETHE NpUKIagHe ad0 HAyKOBE 3aBIAHHS.
OxpeMoro i HaBaKIMBIMIO y KPUMIiHAIBHOMY TIpaBi € Kiacudikamis KpEMiHATBHAX
MIPaBOMOPYIIIEHE 32 IX CyCIiTbHOIO HebOe3meuHicTio. Came Taka KitacuQiKallis MiCTUTBCS
B u. 1 cr. 12 KK VYkpainu, sika BCTAaHOBIIOE, L0 3AJIEKHO BiJl CTYNEHs KPUMiHAIbHI
MPaBOMIOPYIICHHS MOAUIIOTECS HAa KPHUMIHAIBHI MPOCTYNKW 1 HETSXKi, TSOKKI Ta
0COOJIMBO TSDKKI 3I0YMHHU.

I3 3micty ni€i HOpMHM MOXHa 3pOOMTH OJHO3HAYHMH BHCHOBOK, IO
3aKOHOJIABEIb 32 OCHOBY Takoi Kiacudikarii Oepe MaTepialbHUH KpUTEpid, IO
BiJJOMBa€ BHYTPILIHIO COLIANbHY CYTHICTh KPUMIHAIBHUX IPABONOPYILIEHB — CTYIIHB 1X
TSKKOCTI, HeOe3MeTHOCTI T CYCTIIFHUX BiTHOCHH, SIKi OXOPOHSIOTHCSI KPUMiHATEHUM
3akoHOM. [lopsn 3 MaTepianbHUM KpHTEpieM KiIacudikallii 3akoHOAaBelpb y CT. 12
nepenodavae i ii popmanbHUil KpUTEpiit — NEBHUIA BU] 1 pO3MIp NOKapaHHs, TUIIOBHH,
TakWi, MO HaHOLIBII MOBHO BimoOpa’kae TKKICTHP KOHKPETHOI Tpymu (KaTeropii)

KPUMiHaJbHUX MPABONOPYIIECHb.

6. TEOPIA CKIIAZ]Y KPUMIHAJIPHOI O IIPABOIIOPYIIIEHHA.
TpamumiiiHo B Teopii KpUMIHAJBHOTO TIpaBa CKJaJ KPUMIHAIBEHOTO
[IPABOIOPYIICHHS! BU3HAYAEThCSA SIK CYKYIHICTh BCTAHOBJICHHX y KPUMiHAJBHOMY

3aKOHI IOPUIWYHUX O3HaK (00'€KTHBHUX i Cy0'€KTHBHHX), [0 BU3HAYAIOTH BUMHCHE
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CycrinbpHa HeOe3neuHe MiTHHS K MPOTHIIPaBHE.

3 [poro BU3HAYEHHS BHIUIMBAa€, M0: 1) CKIag KPUMIHAIBHOTO
MIPaBOTIOPYIIEHHS SBJsIE COOOIO IEBHY CHCTEMY 00'€KTHBHUX 1 Cy0'€KTUBHHX O3HAK, IIIO
BHU3HAYAIOTh KOHKPETHE CYCIUIPHO HEeOe3MmeuHe MisHHS SK IPOTHIIPAaBHE; 2) TUIBKH B
KPHMIiHAJIbHOMY 3aKOHI BCTAQHOBIIIOETHCS CYKYIHICTh 3a3HAU€HHMX O3HAK; 3) Iepelik
CKJIaJIiB KPUMIHAJbHUX IPABONOPYILIEHb, Mepea0adyeHuX 3aKOHOM, € BUUEpIHHUM; 4)
TUIBKU y CKJIaJi KpUMIHAIBHOTO MPABONOPYIICHHSI BU3HAYA€THCS XapaKTep Ta 00csr
BiAIIOBIIAJILHOCTI 3@ HOr0 BUMHEHHS.

OnHak OyMKHM Cy4acHWX BYEHHMX HE TaKi OJHO3HAuYHI, iX MOXKHa 3BECTH IO
HacTymHoro: 1) ckjax KpHMIHAJIBHOTO NPABONOPYIIEHHS — L€ CHCTeMa IIEBHHUX
IOPUINYHUX (PaKTiB, HASBHICTD SKHUX TO3BOJISE 3pOOUTH BHCHOBOK, ITIO JisTHHS 0CO0OH €
MPOTUIPABHNM; 2) CKJIaJ KPUMIHAJIBHOTO IPABOIOPYIICHHS — II€ NEBHA IOPUANYHA
KOHCTPYKIlis, IO SBJISE COOOK CYKYIHICTh BCTAHOBJICHHX 3aKOHOM O3HAaK,sKi
BH3HAYAIOTh TOBENIHKY 0COOM K KpUMiHAJIbHE MPaBOMOPYIIEHHS MEBHOTO BUAY; 3)
CKJIaJl KpUMIHAJIBHOTO ITPaBOIIOPYILEHHS — 11€ KaTeropisi HayKu KpUMiHaJILHOTO IpaBa,
3 SIKOT BUBOJSITHCS TPAKTUYHO BCI 1HIIT KPUMIHAILHOIPABOBI MOHATTS [2].

VY KOXHOMY CKJIaai KPUMiHAJbHOTO NPABONOPYIIEHHS BHIUISIOTH HOTrO
esleMeHTH. EneMeHTH ckiiazly KpHUMiHAJBHOTO IPAaBONOPYIIEHHS BUKOPHCTOBYIOTHCS
IpH TIPOBEACHHI HAYKOBOTO aHaNi3y O0e3MOCepeHbOr0 CKIAAY KPHMiHAIBHOTO
IpaBoNOpyIeHHs. EneMeHTn ckiany KpUMiHAIBHOTO MPaBONOPYLIEHHS — 116 OCHOBHI
YAaCTHHHU CKJIaJy KPHUMIHAJIBHOTO mpaBonopyuieHHs. HuMu €: 00'€KT KpUMiHAJIBHOTO
MPaBOMOPYIIEHHS, OO'€KTHBHA CTOpPOHA KPHUMIHAJBHOTO TpaBomopymieHHS (iX
CYKYITHICTh Ha3MBalOTh OO'€KTUBHMMH O3HaKaMH CKJany), CYO'eKT 1 Cy0'eKTHBHA
CTOpPOHA KPHMIHAJIBHOTO IPABONOPYIIEHHS (BOHM B CYKYIHOCTI Ha3UBalOTHCS
Cy0'€eKTUBHUMH O3HAKaMH CKJIay).

Ko>xHMi 3 pO3MIISTHYTHX €1eMEHTIB CKJIJy KpUMIHAIBHOTO TIPaBOIOPYIISHHS
Ma€ TMEeBHY CYKYIHICTH O3HAaK, sIKi B 3aJI€KHOCTI Bl iXHBOI pOJi B XapaKTEPUCTHII

3araJibHOrO TIIOHATTA CKJIAdy KpI/IMiHaJ'ILHOI‘O MIPpaBONMOPYIICHHA HOZ[iJ'ISIIOTLCSI Ha
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000B's13K0BI 1 (pakynpTaTrBHI. OOOB'I3KOBI — I1€ Ti 03HAKH, SIKi IPUTAMaHHI OyAbSIKOMY
CKJIaJy KPUMIHAIBHOTO MpPABONOPYIICHHS, Oe3 SKMX B3arajli HeEMae CKIany
KPUMIHAJIBHOTO MpaBoNopymeHHs. PaKkylIbTaTHBHUMHI BU3HAIOTHCS Ti 03HAKH, IO HE €
00OB'SI3KOBIMH IJISI BCIX CKJIAZIB KPUMIHAIBHUX IPABOMIOPYIIEHB 1 B PI3HUX CKJIAAAaX
MOXKYTb BiJlirpaBaTH pi3Hy poJb.

O0’eKT cKIIally KPUMIHAJIBHOTO IpaBonopynieHHs.. Haykoro KpuMiHaIBHOTO
MpaBa YiTKO BU3HAYCHO, IO 00’€KT — II¢ CYCHUIBbHI BiHOCWHU (I[IHHOCTI, Oiara),
BIJIMOBIIAJIGHICTh 3a IIOCATAaHHS Ha sIKi TmependadeHa KPUMiHAIBHO-TIPABOBUMH
HOpMaMH 3aKOHY TIpO KpUMIiHANBHY BiAMOBiHambHICTE. [IOHATTS Tpo 00 €KT
KpUMIHABHOTO MPaBOIIOPYIIEHHS, K CYCIIUTBHI BiTHOCHHH, 3aKpimieHo B cr. 1 KK.
CycminpHi BizHOCHHH (WIHHOCTI, 01ara) € 3arajJbHUM 00’ €KTOM, Ha SIKi, B PEIITi-pPEIT,
mocsrae OyIb-Ke KpUMiHAJTbHE MPABOMOPYIICHHS, IependadeHe 3aKOHOM PO
KpUMiHaJIbHY BIANOBIAaIbHICT. He MOXyYTh OyTH BH3HaHI 00’ €KTOM HOCSTaHHs (TIOpsiA
13 CYCTIbBHUMH BiTHOCHHAMH) TIPaBOBI HOpMU jaepkas [13].

[MpeaMer KpUMIHAIBHOTO NPABONOPYLICHHS, IO ICHYE MOPSA 3 00 €KTOM, €
CaMOCTI{HOIO (haKyJIbTATUBHOIO O3HAKOIO CKJIaay KPUMIHAJIBHOTO MPAaBOIOPYLICHHS.
[IpemMeToM KpHMIiHATBHOTO TIPABOIIOPYIICHHS CHIX BBaXaTW OyIab-sAKi pedi
MaTepialbHOIO CBITY, 3 NEBHHMH BJIACTHBOCTSIMH SIKUMH 3aKOH NP0 KPHUMIHAJIbHY
BiJIMOBIAIGHICTh TOB’SI3y€ HASBHICTD y MisIX OCOOM O3HAaK KOHKPETHOTO CKIIaay
KpUMIHAIBHOTO TpaBomnopymeHHs. CaMe 00’€KT 1 IpeIMET Y CYKYITHOCTI YTBOPIOIOTH
CaMOCTIHHHUI €IEMEHT CKJIay KPUMIHAIBHOTO MpaBonopyiieHHs. [Ipote, skio 00’ ekt
KpUMIHAJIBFHOTO MPABOIOPYIIEHHS € 00OB’S3KOBOIO O3HAKOIO CKIIAAY KPHMiHAIHHOTO
NPaBONOPYILIEHHS, TO IPeIMET — (PaKyJIbTaTHBHOIO.

O0’eKTHBHA CTOPOHA CKJIaAy KPUMIHAIBHOTO HMPABONOPYIIEHHS — L€ MPOLec
CYCIIJIbBHO HEOE3IEYHOro Ta HMPOTHUIIPABHOTO IOCATAHHS HAa OXOPOHIOBAaHI 3aKOHOM
CYCHIJIbHI BITHOCHHH (I[IHHOCTI, O11ara), 1o po3risiAaeThbest 3 HOro 30BHIMIHBOT CTOPOHH,
3 TOYKH 30py IIOCIIJOBHOTO PO3BHUTKY THX MOMIM 1 SBHUIN, KOTPi NOYMHAIOTHCS 13

MIPOTHIPABHOTO AiSTHHS Cy0’€KTa Ta 3aKiHIYIOTHCSI HACTAHHSM CYCIIJIbHO HEOe3METHNX
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HaCIigKiB. Yci O3HaK#M 00 €KTUBHOI CTOPOHH KPHUMIHAJIBHOTO IPAaBONOPYIICHHS, 3
MorIsiAy Ha X ONMUCYBaHHS (3aKpiIUICHHS) Y AMCHO3ULIsX cTaTteid OcobIMBOI YacTHHU
KK Yxkpainun, noginstorscs Ha ABi rpynu: 000B’a3Kk0Bi1 (HeoOxinHi) 1 hakyneTatuBHi. [lo
000B’sI3KOBHX O3HAK HAJICKUTH AiAHHS Y popmi aii abo Oe3misuteHOCTI. [isTHHS 3aBKau
ab0 Oe3mocepeIHbO BKa3yeThes B Aucmo3ullii ctarti OcobnuBoi yactuan KK Ykpainu
ab0 OJHO3HAYHO BHIUIMBAE 3 TI 3MICTYy 1, TAKMM YHHOM, BHCTYyHae OOOB’SI3KOBOIO
03HAaKOI0 OO0 ’€KTMBHOI CTOPOHHM CKJaly KpPHMIiHAJIBHOTO IpaBonopymeHHs. Jlo
(axkynbTaTUBHUX  O3HAK  O0’€KTHMBHOI ~ CTOPOHM  CKIany  KPUMiHAJBHOTO
TIPaBOMOPYIICHHS HAJIEKATh: CYCIUTBHO HeOe3MeuH1 HACIIIKH, IPHYNHHAN 3B’ I30K MiXK
CYCHUTBHO HEOE3MEUHUM JisTHHSM 1 CYCHITbHO HeOe3MeYHNMH HACiIKaMH, Yac, MICIIe,
00CTaHOBKa, c110ci0, 3ac00H 1 3HAPAAAT BUNHEHHS KPUMIHAIBHOTO MTPABOIIOPYIICHHS.

Cy0’eKT cklany KpUMIiHAJIBFHOTO MPaBOIOPYIIEHHS — 11e (i3mgHa ocoba, sKa
BUMHWJIAa  KpUMIH&IbHE  IPaBOMOPYIIEHHs,  JOcCAria  BIKY  KpPUMIiHaJIbHOT
BiJIMOBIAAILHOCTI 1 € OCYAHOI0. Bu3Ha9ar0un KpuMiHAIBHY BiJAMOBINAIBHICTh 32 IEsAKi
KpHMiHaJIbHI [TPaBOIOPYIIEHHS, 3aKOHOJaBelb 3BY)KY€E KOJIO MOMJIMBHX cy0’ekTiB. Lle
00yMOBJIGHO THM, IO OKPEMi KPHUMIHAJbHI IpaBoIopyLIeHHs (ciayx00Bi, BiiiCHKOBI
KPUMIiHAJBbHI MPaBOIOPYIICHHS TOMIO) MOXXYTh OYTH BUYMHEHI HE KOXXHOIO OCYIHOIO
0c00010, sIKa JI0CSTIIa IEBHOTO BIKY, a JINIIIE TAMU 0CO0aMH, sIKi BUKOHYIOTh CIIELialIbHi
(yHKII{ 32 XapakTepoM cBO€i poboTH abo 3aiimManoil mocaau. Ckiaad KpUMiHATBHAX
MPaBOIOpPYIIEHb, B SKHX IepeqdadeHa BiANOBiNAaIbHICTE 3a3HAUYEHUX OCIO,
HA3UBAIOTHCS CKJIAIAMH 31 CIICIIAIbHUM CY0’ €KTOM.

Cy0’ekTHBHa CTOpOHa CKJaxy KpPHUMIHAJIBHOTO IIPAaBOMOPYIICHHS — IIe
BHYTPIIIHS CTOpOHa (MPOSIB) KPUMIHAIBLHOI'O NPaBONOPYIIEHHS, TOOTO MCHXiuHA
JUSUTBHICTH OCOOM, IIO BimoOpaskae cTaBieHHS il CBIZOMOCTI 1 BOJI 10 CYCIIIBHO
HeOe3MeYHOoro JIisSTHHS, SIKe BOHA BUMHSIE, 1 10 Horo HacmiakiB. J[o 03HaK, SKi yTBOPIOIOTH
Cy0’€KTUBHY CTOPOHY KPHMiHAIBHOTO IPABOIIOPYIIICHHS, BiTHECEHI BUHA, MOTHUB i METa
BUYMHEHHS KPHMIHAJIBHOIO MNpaBomopyieHHs. [Ipu 1pomy, BUHa € 0OOB’S3KOBOIO

03HaKOI0 OyIb-SKOTO CKJIATy KPHUMIHAJIBHOTO MpaBONOPYIICHHSA. MOTHB i MeTra €
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(haxkyTpTaTHBHUMH O3HAKaMH Cy0’€KTUBHOI CTOPOHH, OTHAK SKII[O BOHHU IPSMO OITHCAaHi
B HOpMi OcobOmuBoi wactuam KK VYkpaiHu, TO BOHM CTalOTh I IHX CKJIAIIB
KpUMIHAJIBHOTO TPABOMOPYIIECHHS OO0OB’S3KOBUMH. J[0 O03HaK, $Ki YTBOPIOIOTH
Cy0’€KTUBHY CTOPOHY CKJany KPUMIHAIBHOTO IPABOMOPYIICHHS, TAKOX BIIHOCATSH i
eMOIIIMHUIA cTaH 0co0U (JaHy 03HaKy cy0’€KTHBHOI CTOPOHU BUAUISIOTH HE BCI BUYCHI)
Ha MOMEHT BYMHEHHS KPHUMIHAJIBHOTO [IPABOINOPYIEHHs. BUHA — IICUXiYHE CTaBJICHHS
ocoOM 0 BUMHIOBAHOI Jii uM Oe3misutbHOCTI, mependavyenoi mum Komekcom, Ta ii
HacJiJKiB, BUpaxeHe y ¢opmi ymucny abo HeobepexkHocti (ct. 23 KK). Buna — ne
3aBXKIN yMHCET a00 HeoOepexHICTh. [lopsa 3 MOTHBOM i METOO, V Ps/i BHIAAKIB
BPaxOBYETHCS M €eMOLIHHMI CTaH 0coOH, SIKa BUMHIIIA KPUMiHAIBHE IPABOIOPYILICHHS.
IIpore, He Bci emomii (MOYYTTS, XBHIIOBAaHHS, OOYpJIMBICTH TOIIO) MOXYTh MaTH
KpUMiHaTBFHO-TIpaBoOBe 3HaueHHS. Jlo cy0’eKTHBHOI CTOPOHHU CKIIAAY KPHUMIHAIBHOTO
NPaBOMOPYILEHHS BXOJSTh JIMIIE Ti eMOIIi] (XBUIIIOBaHH), SIKI BIUIMBAIOTh HA CTYIIIHb 1
XapakTep CYCHIbHOI HeOe3MmeYHOCTi 1boro misHHS. lle, 30Kkpema, CTaH CHIBHOTO
JYIIEBHOTO XBHJIFOBaHHS, BUKJIMKAHUI HEPaBOMIPHOO MOBE/IIHKOIO TOTEPIILIOr0, TaK
3BaHMU cTaH (izionoriuHoro adekry. AQeKT — Iie CHIbHE IyIICBHE XBUIFOBAHHS, ITi]]
4yac SIKOr0 BYMHSETHCS KpHMIHAIbHE IpaBoropymeHHs. CraH adekTy oOMexye
KOHTPOJIb OCOOH 32 CBOEIO MOBEIIHKOIO, alic He BUKIIFOYAE HOTO MOBHICTIO. OCKIIBKH
ocoba B craHi adeKTy 3/7aTHa YCBIIOMIIIOBATH CBOI Mii i KepyBaTH HMMH, BOHA Hece
BIIIOBIAAIBHICTE 3a Il dil.

[Tix NOMHUIIKOIO B KPUMIHAJIBHOMY NpaBl pO3YMIIOTh HETIPABUIILHE YsBJICHHS
0cobu TIpo IOPUANYHI BIACTUBOCTI a00 (GaKTHYHI 03HAKK BYMHIOBAHOTO HEIO MiSTHHS Ta
Horo Hacmiiku. 3aJie’KHO BiJ 3MICTY TUX OOCTaBHH, SIKi HENPABUJIBHO CIIPHUHMAIOTHCS
Cy0’€KTOM, PO3PI3HSIOTH J1Ba BUM NOMUJIKH: IOPUAMYHY 1 (aKTHUHY.

IOpuauyna nomwuika Imojisrae B HENPaBWIBHOMY YSBICHHI OCOOHM IIpO
IOPUIMYHI BJIACTUBOCTI BYMHEHOTO, HWOro TNPaBOBY XapakTepHCTHKY. HOpuandny
MMOMHJIKY TIOAUISIOTh HAa TPW BHIHM: a) MOMIUIKA MO0 NPOTHUIPABHOCTI HisSHHS, O)

IMOMHJIKA B KBamipikamii KpUMIHAIBFHOTO MPaBONOPYIIEHHS;, B) MOMHJIKA y BHAI i1
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po3mipi mokaparHs. [lommka ocoOu B IOPHAMYHUX O3HAKAX BimoOpaskae HEe3HAHHS
0c000K KPUMIHAIBEHOTO 3aKOHY i, 33 3aralbHUM IIPABUIIOM, HE BUKJTIOYA€ KPUMIHATBHOT
BIITOBITAIIBHOCTI.

QdakTHyHa MOMWJIKA — II€ HENpaBIJIbHE YSIBICHHS OCOOM Mpo (aKTHIHI
00’€KTHBHI O03HAKH BUYMHIOBAHOTO HEHO MisHHA. [Ipu QakTuuHiii momuiii ocoba
NPaBWJIBHO OIIHIOE IOPUAMYHY, IPAaBOBY XapakTEPUCTHKY II€BHOTO MisIHHS SIK
KOHKPETHOTO KPHMIHAJIBHOTO IPABONOPYIIECHHS, NMPOTE MOMMISEThC Y (aKTHUHUX
Horo o3Hakax. 3aJIeKHO BiJI TOTO, Y 3MICTi SIKUX caMe 00 €KTMBHUX O3HAK MOMHIISETHCS
ocoba, pO3pI3HAIOTH Taki BHAM (AKTUYHOI ITOMHJIKH: a) TOMIIKY B 00 €KTi
KpUMIHAJIBFHOTO MPABOMOPYIICHHS; 0) TOMIJIKY B XapakTepi CyCIiIbHO HeOEe3MeTHOTO
nistHAS (10 200 0e3misTIBHOCTI); B) IOMHJIKY B MPUYHMHHOMY 3B’S3KY; T) IIOMIJIKA B
HACIiAKaX; J) TOMHJIKA B IHIOUX O3HAKaX 00 €KTHBHOI CTOPOHH KPHMiHAIBHOTO
MPaBOMOPYILEHHS; €) MOMMWIKA y 0co0l MoTepriioro ado y mpeaMeTi KpUMiHAILHOTO

MIPaBOTIOPYIICHHS.

7. OKPEMI ITHTAHHA BIJIIOBIAAJIBHOCTI 3AJIE)XXHO BI CTAJII
PEAJIBAL]II KPUMIHAJIBHOI O ITPOTUIIPABHOI'O YMUCJTY, CITIBYYACTI TA
MHOKHUHHOCTI KPUMIHAJIBHUX IIPABOIIOPYIIIEHb.

KpuminanpHa BiAMOBiZadbHICTE 32 BUNHEHHS HE3aKIHUCHOTO KPUMIHAIBHOTO
MIPaBOTIOPYIIECHHS, a TAKOXK KPIMiHAJIBHOTO PABOMOPYIIICHHAS Y CIIIBYYACTi 1 y BUITAIKY
(hopmu, K IPU3HAYCHHS KPUMIHAIBHOTO TOKAPAHHS.

[lpn npu3HaueHHI TOKapaHHs 3a TOTYBaHHS 1O 3JI0YMHY a00 3amax Ha
KpUMiHaJIbHE MPaBONOPYLICHHS, KpIM ypaxyBaHHsS CTYIEHS TSOHKKOCTI BYMHEHOTO
0c000I0 IisIHHS, CyJ BPaXxoBYe 1) CTYMiHb 3[iHCHEHHS! KPUMIHAIBHO MPOTHUIIPABHOTO
HaMmipy Ta 2) NPHYUHHM, BHACIINOK SKHX KpPHUMiHAJIbHE IPaBONOPYIIEHHS HE Oyio
JIOBEIIEHO 10 KIHIA.

BpaxyBaHHS cTyneHs TSHKKOCTI 3yMOBIICHE THM, IO CYCIiJIbHA HeOe3MeuHICTh
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HEe3aKiHYeHOTO KPUMIHAJIHHOTO MPaBOMOPYIICHHS HABITH y MEXaX OJHOTO HOTO BUAY
MOJXKE€ iCTOTHO BIAPI3HATHCH 3aJIEKHO BiJl TOTO, YU CIHPUIMHEHO (PAKTHYHO IIKOIY
oxoportoBanuM KK Vkpainu nmpaBoBiqHOCHHAM, a TAaKOXK Bifl XapaKTepy i po3Mipy i€l
LIKOJIH.

CryniHp 3miHCHEHHsS KPUMIHAIBHO TPOTHUIPABHOIO HaMipy BimoOpaxkae
CIIBBITHOIIEHHS (DAKTHYHO BUYMHEHOTO 0COOOIO JisIHHS 13 3MICTOM 4 (Ta) 00CIroM ycix
NlisTHBb, SKi BOHA Majla HaMip 3IIHCHHUTH IJIsl BYMHCHHS BIIMOBIIHOTO 3aKiHYCHOTO
KPUMIHAJIBHOTO IPaBOIOPYILIEHHS: BYMHMIIA 0co0a rOTYBaHHS JI0 3JI0YMHY abo 3amax
Ha KpUMiHaJIbHE MTPABOTIOPYIICHHS; IKUI BU 3aMaxy (3aKiHUECHUH a00 He3aKiHICHHUH)
MaB MicIIe; sIKy KUTBKICTB Ta SIKi 32 3MICTOM MIATOTOBYI MisTHHS BUMHIIIA 0C00a, YMUCHO
CTBOPIOIOYH YMOBH JUIsl BANHEHHS KPHMIHAIBHOTO PaBOIIOPYIICHHS; IKOT KLIBKOCTI Ta
SKHX CaMe O3HaK CKJIaJy KOHKPETHOTO KPHUMIHAJIBHOIO MPABOIOPYIICHHS Opakye y
BUIAJIKY BUMHEHHS TOTO YM iHIIOro 3amaxy [11].

[TpuanHM, BHACHTIIOK SKUX KPUMiHATIbHE TIPAaBONOPYIIEHHS HEe 0yJI0 JOBEISHO
JI0 KIHIIS — 11€ pi3HOMaHiTHI 00CTaBUHM 00’ €KTHBHOTIO 1 Cy0’ €KTHBHOTO XapakTepy, ki,
OJIHAK, HE 3aJeXaTh BiJl BOJI BHHHOTO Ta BpaxyBaHHS SKUX NpH IPH3HAYEHHI
MOKapaHHs 3a He3aKiHYCHE KPUMiHAlbHE NPAaBONOPYLICHHS JO3BOJISIE CYAy IIHTH
BHCHOBKY Hpo Oinbiny abo MeHmy (SIK, HalpuKiIal, NMPH HENPHIATHOMY 3aMaxy)
CyCHTbHY HeOe3MeYHICTh BUNHEHOTO HiTHHS a00 000N BUHHOTO.

3a BUMHEHHS TOTYBAaHHS O 3JI0YWHY CTPOK a0 po3Mip MOKapaHHS HE MOXKe
NEepPEeBUIIYBATH MOJOBMHM MaKCHMAJILHOTO CTPOKY abo po3Mmipy HaiOinbll cyBOporo
BHIYy IIOKapaHHs, Mepea0adeHoro CaHKII€ CTaTTi (CaHKIIE€0 YacTHHH CTaTTi)
OcobnuBoi wactman KK VYkpaiHun, a 3a BuMHEHHS 3aMaxy Ha KpUMiHaJIbHE
NPaBOMOPYIIEHHS — IBOX TPETHH.

JloBiuHe 11030aBIIEHHS BOJIi 32 BUNHEHHS TOTYBAaHHS JI0 3JI0YMHY Ta BUMHCHHS
3aMaxy Ha 3JI0YMH He 3aCTOCOBYETHCS, KPIM BUTIAIKiB BUNHEHHS 3JI0YMHIB IPOTH OCHOB
HarioHaNbHOI Oe3nekn Ykpainw, mependadernx y crarrsax 109-114-2, mpotu mupy,

0E3MEeKH JTFOICTBA Ta MKHAPOIHOTO MPaBONOPSIKY, IepedadeHnX y craTtsx 437-439,
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yacTHHI mepmriit cratTi 442 Ta crarri 443 mporo Komekcy.

I3 mpunuciB gactun 2 ta 3 cr. 68 KK Ykpainn BurumBae, mo ix BAMOTH MaroTh
IUIA Cyqy OOOB’S3KOBHH XapakTep, a IependadeHi HUMHM MpaBWiIa TIOM’ SIKIICHHS
MOKapaHHsI 3aCTOCOBYIOThCS:

1) numie y BHUMagKaX BYMHEHHS OCOOOK HE3aKiHYCHOTO KPUMIHAIBLHOTO
NpaBONOPYILIEHHST — TOTyBaHHS a0o 3amaxy, aje OOXOISITh TOTYBaHHS [0
KPUMIHAJILHOTO TPOCTYNKY abo 3l0unMHy, 3a sKui crtarTero OcoOnmBOi YacTHHH
VYkpainu nepeabaveHe MOKapaHHs Y BHUJI M030aBJICHHS BOJI Ha CTPOK JIO JBOX POKIB
a6o iHme, OLTBIT M’sTKe TTOKapaHHs, sKi 3rimHo 3 4. 2 cT. 14 KK Ykpainu He TATHYTH 3a
c000F0 KPUMIHATBHOI BIAIIOBITaILHOCTI,

2) numie 10 TakUX BHIB TOKapaHb, SKi MalOTh CTPOKOBHH XapakTep abo
MPU3HAYAIOTECSA Y IEBHOMY PO3MIpi 1 He MOXYTh OyTH 3aCTOCOBaHI, SIKIIO HAHOUIBII
CYBOPHM BHJIOM ITOKapaHHs B CaHKIII € JOBiYHE 1030aBJICHH BOJIi, OCKIIbKHA OCTaHHE
Mae 0e3CTPOKOBUY (HEBU3HAYCHU CTPOKOM M PO3MIpOM) XapakTep. BUHATOK 13 IbOTO
NpaBUJia CTAHOBJIATH TUIBKY BUIIAKH 3aCTOCYBaHHsI TTOJIOKeHb yacTHH 2 Ta 3 cT. 68 KK
VYxpainu 1o oci6, sikum 3rigHo 3 4. 2 cr. 64 KK 123 Vkpainu nokapaHus y Buai
JIOBIYHOT'O T030aBJICHHS BOJI MPU3HAYCHO OYTH HE MOXE 1 10 SIKHX Yy 3B’S3KYy 3 IIUM
BuMorn vactuH 2 T1a 3 cr. 68 KK VYkpaiHun MaioTh 3aCTOCOBYBATHCS, BUXOASYH i3
BCTAHOBJICHOI B CaHKIIil MAaKCHMAaJIFHOI MEXi T030aBIICHHS BOJIi HA TIEBHUH CTPOK;

3) nurre 70 OCHOBHOTO BUIY IIOKApaHHS 1 00XOIATh JOJATKOBE;

4) numie [0 HaHOUIBII CYBOPOrO BHAY OCHOBHOTO IIOKapaHHs, SKe
nepeabadeHo y BiAmOBigHIHM caHKIii [19].

[Tpu mpu3HaueHHI NOKapaHHS CIiByYacHHKaM CyJ, KpiM 3arajbHHUX 3aca],
BpaxoBye: 1) xapakrep i 2) CTYIiHb y4acTi KOXKHOI'O 3 HUX y BUMHEHHI KPUMIHAILHOTO
MPaBONOPYILICHHS.

XapakTep ydacti BijgoOpakae sikicHy crenu¢iky (GakTHYHO BYHHEHOTO
0c00010 TisTHHS 1 BU3HAYAETHCA Ti€i QYHKIIIOHANEHOI POJLIIO, IO ii BUKOHAB TOH 200

IHMAH CHIByYacHWK KpPUMIHAIBFHOTO MPAaBOMOPYIICHHS: OyB BIiH OpraHi3aTopoM
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KpUMIHAJTBFHOTO MPABOMOPYIIEHHS, HOT0 BUKOHABIIEM, ITiJOYPIOBAYEM Y1 TIOCOOHIKOM.

Cryninp y4acTi y BUMHEHHI KPUMIHAIBHOTO MPABONOPYIIEHHS € KiIbKICHOO
XapaKTEPUCTHKOIO MOBEIIHKH CIIBYYaCHUKA Ta 03HAYa€ Mipy iHTEHCHBHOCTI HOTO Iiii.
OcTaHHS BH3HAYAETHCSA 3MICTOM Ta 00CATOM MifHb, (PAaKTHYHO BYMHEHHX OCO0OI0 y
MeKax BiIIOBIAHOT (PyHKI[IOHAILHOT POJIi.

BigmoBimno mo cr. 70 KK VYkpaiHu CyKymHICTh KPUMIHAIBHHX
MIPaBOIOPYIIEHh MAa€ MiCIle TaM, Je ocoda BYMHSE JBa ab0 Oijble KpUMiHAIBHHUX
MIPaBOINOPYIIEHHS, KOXHE 3 SKHX IependadeHe pi3HUMHU CTarTsMH abo pi3HUMH
gactuHamu ctaTtTi OcobmmBoi gactuan KK VYkpainu, 3a xomHe 3 sKkux ii He OyIo
3aCyIKEHO.

Eranu  npu3HaueHHS  IOKapaHHSA  3a  CYKYIHICTIO  KPHUMiHaJIbHHUX
NIPaBOIOPYIIEHb:

1) cyn mnpusHayae TMOKapaHHS OKPEMO 3a KOXKHE 13 KpUMIHAJIBHHX
MPaBOMOPYIIIEHb, IO BXOJATh Y CYKYITHICTh, Kepyrounch cT. 65-67 KK Ykpainu;

2) cyn IpU3HAYaE OCTATOYHE [TOKAPaHH 3a TX CYKYIHICTIO Ha IMiJICTaBl OJTHOTO
i3 TPHOX HPUHLIUITIB:

a) MOMJIMHAHHS MEHII CYBOPOTO ITOKapaHHs OiJbII CYyBOPHUM. 3aCTOCOBYIOUH
JaHWil TpUHLMI, cyn Oepe MO yBarm KOHKPETHI IOKapaHHs, NpU3HA4YeHI B MeXax
CaHKIII} 33 KOJKHE 3 BUMHEHNX KPUMIHATBHUX paBoNopymeHs. [[puaoMy MeHII cyBope
TTOKApaHHS MOTJIMHAETHCS O1IBII CYyBOPUM (HE3aJIEKHO UM ITOKapaHHs OJHOTO BUAY UM
pizuux). Skmo xoda O 3a OAHE i3 KPUMIHAIBLHUX I[PABOMOPYIICHb MPU3HAYCHE
MOKapaHHS y BHAI JOBIYHOTO I030aBICHHA BOJI, TO OCTATOYHE IIOKapaHHSA 3a
CYKYITHICTIO KPUMIHAJIBHUX MPaBONOPYILIEHb MPH3HAYAETHCS HUIIXOM IMOTJIMHAHHS
OyIb-KOr0 MEHII CYBOPOI'O IOKApaHHsS IOBIYHHM IM030aBicHHIM BOJi. OCKUIBKH
MIPUHIMI TIOTJIMHAHHS TIPUITYCKae, M0 OIIBII CyBOpE IOKapaHHS 3aBKAW IOTJIMHAE
MEHII CyBOpe, TOMY PU3Ha4YeHi 32 OKpeMi KpUMIHAJIBHI TPaBOIIOPYILEHHS O/IHAKOBI 32
BHJOM i pO3MipOM IMOKapaHHs, MOTIMHAHHIO HE I UISATAI0Th, KPIiM BHITAAKIB, KOJH iX

MIPU3HAYCHO Y MaKCHMAIIBHUX MeXax CaHKIi# craTeit OcobnmBoi yactuan KK Ykpainn.
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0) TOBHOTO CKIIAJaHHS TMOKapaHbh (OCTaTOYHE IMOKapaHHS 3a CYKYITHICTIO
KpUMIHAJTBHIX IIPaBOIMIOPYIIICHB JOPIBHIOE CYyMi IMIOKapaHBb);

B) YacTKOBOTO CKJIQJaHHS IOKapaHb (10 OiTbIl CyBOpPOTO MOKapaHHSA,
MPU3HAYCHOTO 3a OJHE i3 KPUMIHAIBHHUX IPaBOINOPYIIEHb, NMPHEAHYETHCS YaCTHHA
MOKapaHHsl, IPU3HAYEHOT0 3a iHIle KPUMiHAJIbHE TPaBOTIOPYLICHHS).

CkJiaganHs mokapanb oomexene B 4. 2 ¢1. 70 KK Ykpainu neBHUMH MexaMu.
OcraTouHe MOKapaHHs 3a CYKYITHICTIO KPUMiHAJIBHUX PaBONOPYIIEHb BU3HAYAETHCS B
MeKax, BCTaHOBIICHMX caHKIiero crarti OcoOmmBoi uwactuau KK VYkpainu, ska
nepenbavyae OUIBII CyBOpe HMOKapaHHS, TOOTO BOHO HE MOXE IEPEBHIIYBATH BUIIOL
MeXi OLTBIT CYBOPOT CaHKIIIi.

Bunsrtok: fxmo xoda 0 ogHe i3 KpUMiHATBHHUX MPABOMOPYIICHD € YMHCHUM
TSDKKAM 200 OCOONMBO TSKKMM 3JI0YMHOM, CyI MOXKE€ IPH3HAYUTH OCTaTOYHE
MOKapaHHs 33 CYKYIHICTIO KPUMIHAIBHHUX IIPABONOPYIIEHb Y MEXaX MaKCHMaJbHOTO
CTPOKY, BCTAHOBJICHOTO IS JTAHOTO BTy TIoKapaHHs B 3aranbHii yactuHi KK Ykpainu.

[lpu3zHaueHHsT JOAATKOBUX TIOKapaHb 3a CYKYIHICTIO KPUMIHAJIBHHX
IpaBonopymeHs perymoersbed 4. 3 ¢1. 70 KK Vkpainy, a came:

1) cyn BU3HAYa€ MOKapaHHS 33 KOXKHE 13 KpUMIHAIBHUX MPABONOPYIICHB, 110
BXOJISTh JI0 CYKYITHOCTI (SIK OCHOBHE, TaK 1 JIONATKOBE, SIKIIO HOTO Iepe0avyeHo);

2) TpU3HAYMBINM OCTATOYHE ITOKapaHHS 3a CYKYIHICTIO KpHUMiHAJBHUX
MPaBONOPYIIEHb, CyH MPHEAHYE OO0 HBOTO JIONATKOBE (IIOJATKOBi) ITOKapaHHS,
NpU3HaYeHe 32  OKpeMe  KpHMiHaJbHE  IPaBONOpYUICHHS  (KpUMiHAJIbHI
MIPaBOTIOPYIIEHHS ) IO BXOSATH 10 CYKYITHOCTI;

3) AKOIO 1i JOJAaTKOBI MOKapaHHS OIHOTO BHJY, BOHU IPHEIHYIOTHCS IO
OCHOBHOI'O IIUISIXOM IOTJIMHAHHS MEHII CyBOPOrO OibII CYyBOPUM a0o0 IUIIXOM
MOBHOTO YM YaCTKOBOIO CKJIaAaHHS B Mexax 3a3HadeHux cT. 70 KK Vkpainu. IIpn
[bOMY CyJ HEOOMEXEHHH TUM NMpPUHIWIOM, SIKUH BiH paHille BUKOPHCTOBYBAaB IpH
BU3HAYCHHI OCTATOYHOT'O OCHOBHOT'O TIOKApaHHS;

4) SKMIO i TOATKOBI MOKAPaHHS PI3HUX BUIIB, TO KOXKHE 3 HUX IMPUETHYETHCS
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JI0 OCHOBHOTO TIOKapaHHS, MIPU3HAYCHOTO 32 CYKYITHICTIO, i BUKOHYETBCS CAMOCTIHHO
[12].

B mpakTumi MaroTh Micue BHIAAKH, KONH ICIIA ITOCTAaHOBJICHHS BHPOKY B
crpaBi OyZe BCTAaHOBJICHO, IO 3aCyKCHUI BUHHHUHU II€ i B iHIIOMY KPUMIHAJIFHOMY
npaBonopymeHHi, BUMHCHOMY HHM JI0 TOCTAHOBJICHHA MMONIEPEAHLOI'O BUPOKY. VY Takux
BUIIaJIKaX MOKapaHHA BU3HAYAECTHCA HACTYIITHUM YHHOM!

1) cyn npu3Hauae NoKapaHHS 3a BUSIBJICHE KpUMIHAIbHE NTPABOIIOPYIICHHS Ha
mijcrasi cT. 65-67 KK Ykpainu;

2) 3 ypaxyBaHHsIM paHillie MOCTAHOBJICHOTO BUPOKY CY/ IPU3HAYAE OCTATOUHE
MOKapaHHS IUIIXOM MOTJMHEHHS MEHII CYBOPOrO MOKapaHHs OLTbll cyBOpuM abo
LUISIXOM TIOBHOTO YM 4YacTKOBOTO CKJIAJaHHS IOKapaHb, MPHU3HAUYEHHX 3a oboma
BUPOKaMU, IPUYIOMY 1€ CKJIQJIaHHS BiZI0YBAETHCS JIUIIEC B MEKaX, BCTAHOBICHUX Y 4. 2
ct. 70 KK VYkpainy;

3) B CTpPOK TIOKapaHHsS, OCTAaTOYHO MPHU3HAYEHOTO 3a CYKYITHICTIO
KPUMIHAJIBHUX IPaBONOPYIIEHb, 3apaXxOBYETHCS TOKapaHHsS, BiJOyTe IMOBHICTIO YH

YaCTKOBO 32 MOMEPEAHIM BUPOKOM.

8. KPUMIHAJIBHO-IIPABOBI HACJIJIKHU BYUHEHHA
KPUMIHAJIBHOI'O  IIPABOIIOPYIIEHHA — 3AXO/H KPUMIHAJIBHO-
IIPABOBOI'O BIIJIUBY.

[TpoGnema MeTH mokapaHHs 1iKaBuia 0araTboX BUSHUX-IOPUCTIB 1 pitocodis,
10 TPAIIOBAIN B TAITy31 KPUMIHAJIEHOTO TIpaBa, MPOTITOM BCi€l icTopii HOTO PO3BHUTKY.
Cepen iX MHOXKMHHM MOXKHA BUAUJIMTH 1Bl OCHOBHI IPYIIH:

a) abcouroTHI Teopii nokapaHHs (Teopii BiAIIIATH);

0) BitHOCHI Teopii MoKapaHHs (Teopii JOCATHEHHS KOPUCHUX LiTeH).

IpencraBaukyu abdcomrotHux Teopiit (KauT, I'erenp Ta iX mMOCiiIOBHUKH) HE
0aumM B TIOKAapaHHI HISIKOTO 1HIIOTO 3MICTY, KpiM €IWHOi abCOMIOTHOI imei — MeTH

BIIUIATH 3a BYMHEHE KPWUMIHAIbHE IPaBONOPYIICHHS. [IpUXMIBHHKIB BiHOCHHUX
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Teopiil 00’ €qHyBaIIO Te, 0 BOHU OAYMIIN CEHC 1 KOPUCHICT MTOKapaHHs B JOCSTHEHHI
SKOiCh KOHKpeTHOI MeTH. Tak, mpubidyaukn Teopii 3auskyBanHs (beHTam Ta iH.) 1 Teopil
TICHXOJIOTIYHOTO TIpuMyITyBaHHS (A. @eiiepbax) BBaKanW, IO MOKAPAaHHS MOBHHHO
CTpUMYBaTH IHIUX o0cCi0 Big BYMHEHHS KPHUMIHAJIBHUX MPaBOIOPYIIEHb, TOOTO
BUKOHYBaTH METy 3arajbHOro nonepemkenHs. Ha nymky A. @eiiepbaxa, BOoHO Mae
CIPUYUHATH BUHHOMY OiJibllie HEBJJOBOJICHHS, HIK T€ 3aJI0BOJICHHS, SIKE BiH OJIEPIKYE
BiJl BYMHEHHS KPHMIHQJBHOTO IIPaBOMOpPYLICHHS. TakuM 4YHMHOM, 3aCTOCOBYBAHE
MOKapaHHsI MCHXOJIOTIYHO BIUIMBA€ HA IHIIMX OCi0, YTpUMylo4yM iX BiJl BUMHEHHS
KpUMIHAJIBHUX TIPaBoNOpyIIeHb. [IpeacTaBHUKN Teopii CremiaabHOrO MONepeHKEHHS
BIZICTOIOBAJIH 1JICF0 3aCTOCYBAHHSI TOKAPAHHsI BUKJIIOYHO JJIs TOTO, 1100 caM BUHHUIT He
BYMHHWB HOBOTO KPHMIiHAIBHOTO TNpaBomopymieHHs. [lomiGHi inmei BinmcToroBamm i
NPUXWIBHUKH TEOPil BUIIPABICHHS, HA YMKY SIKUX IOKapaHHS OBUHHO 320€3MEUNTH
BUITPABJICHHA BUHHOTO, TOOTO HEBUMHEHHS HUM HOBHX KpI/IMiHaHBHI/IX IMMpaBOINOPYIICHb.

OnHOOIYHICTh IHMX TEOpili HE MOoIIa 3a0BOJIBHHTH IPaKTHKiB. Tomy B
cepenuni XIX cT. 3’SBISIOTBCS TaK 3BaHi 3MilllaHi TeOpil MOKapaHHs. 3araJlbHUM JUIs
HUX € 00’€IHaHHS 1€l MEeKUIbKOX aOCONIOTHHUX 1 BiTHOCHHX TEOpid Ipo MeETy
MOKapaHHs, iX NPUXMILHUKY y PI3HOMaHITHUX Bapialisx BU3HAIOTH HIJSIMU OKapaHHS:
3aJSIKYBaHHS, BIIIUIATy, BIAIIKOAYBaHHS 3aIl0AiTHOT MOPAJILHOI IIKOJY, BUIIPABIICHHS,
3arajbHe i CIemiagbHe MOMepeIKEeHHS.

Bimnosimao 1o 9.2 ct. 50 KK Ykpainu mokapaHHs Ma€ Ha METi HE TUTBKH Kapy,
a f BUTIPABJICHHS 3aCy/DKCHHUX, a TAKOXK 3a00iraHHs BUNHCHHIO HOBHX KPUMIHAIBHHUX
MPaBOIOPYIIEHb SIK 3aCYKSHUMH, TaK 1 iHITUMH 0COOaMH.

TaxkuM 4YMHOM, METOIO MIOKapaHHS €:

1) xapa sik BiAIuiaTa 3a BUMHEHE;

2) BUIPABJICHHS 3aCyPKEHOT0;

3) momepeKeHHsI BUYNHEHHST KPUMIHAIBHUX MPAaBONOPYIIEHb 3 OOKY 1HIINX
0ci0 (3arajpHe MOTepeKEeHH);

4) momnepe/KeHHsI BUYMHCHHS! HOBHX KPHMIHAIBHUX MPaBOIOPYIICHb CaMHUM
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3aCyKEHHM (CIeIialbHe MOTIePEHKEHHS).

3acTOCOBYIOUH [TOKAPAHHS, Cy/] Ma€ Ha METi IOKapaTH BUHHOTO, 10 HEOOXiJHO
1 ISl 3aXHUCTy CYCIINBCTBA, 1 JUIA 3aJOBOJICHHS TOYYTTS OOYypeHHS 1 CIIpaBeINBOCTI
MOTEPIISIOro 1 CcycminbcTBa B HioMy. Kapa sk MeTa TOKapaHHS BHPAKAETHCSA B
NpU3HAYeHHI 1 peaizanil KOHKPETHOi MIpH TIOKapaHHs 10 OcoOHu, sKa BUMHMIA
KpUMiHaJIbHE IPaBOINOPYLIEHHs. 3abe3neueH s i€l METH NOYMHAETHCS 3 MOMEHTY
MIPU3HAYCHHS CYJIOM KOHKPETHOI MipH IOKapaHH.

Mera BUITpaBJIEHHSI ITPUITYCKA€ YCYHEHHsI CYCIUILHOT HeOe3NeuHoCTi ocodu,
TOOTO TaKWil BIUIMB IIOKApPaHHS, B PE3yNIbTAaTI SKOTO 3aCy/DKEHUH i Jac i micis Horo
BiIOYBaHHS HE BUYMHHUTH HOBOTO KPHMIHAIBHOTO MNPaBONMOPYLICHHsS. BumparneHHs
[OJIATaeE B TOMY, IIO0 HUIIXOM AaKTUBHOTO IIPUMYCOBOTO BIUIMBY Ha CBiJIOMICTh
3aCyIDKCHOTO BHECTH KOPEKTHBH B HOTO COIiabHO-TICHXOJOTIUHI BIACTHUBOCTI,
HEeWTpali3yBaTH HETaTWBHI, KPUMIHOT€HHI HACTaHOBH, 3MYCHUTU JIOJCP)KYBaTHCS
MOJIOKEHh KPUMIHAIBHOTO 3aKOHY a00 TPUIIENUTH, HEeXall HaBiTh M CTpaxoMm
MOKapaHHs, 3aKOHOCIYXHSHICTb, ITOBary J10 3aKOHYy. JIOCSATHEHHS METH BHITPABICHHS
3a0e3neuyeTbcss CaMUM IPU3HAUCHHSM IIOKapaHHs, DPEXUMOM HOro BinOyBaHHS,
3alydeHHsSM 10 Tpalli, OpraHi3alli€l0 HaBYaHHA mpodecii, MepeKOHAHHSM,
PO3'ICHEHHSIM KPHMIiHAJBHOTO 3aKOHOJABCTBA, 3aXO0JlaMM BHUXOBHOI'O XapakTepy Ta
1HIIIOIO OCBITHBOIO pOOOTOIO 3 3aCYIKCHHM.

Merta croemiadpbHOTO TONEPEeKCHHS (CIeIialbHa TIPEBEHIIIST) IIOJATaeE B
TaKOMY BIUIMBI IIOKapaHHsl Ha 3aCy/XKEHOTO, 110 M030aBiisic HOro MOXKIMBOCTI 3HOBY
BUMHATH KpPHUMiHaJIbHE IPAaBONOPYIICHHS. 3amoOiraHHd  BYMHEHHIO  HOBHX
KPUMiHAJIbHUX TIPABOIIOPYIIEHb 3 OOKY 3aCy/PKEHOT'0 J0CSTaeThCs CaMUM (haKTOM HOTo
3aCyJDKEHHsl 1 TUM O1blI — BUKOHAHHSIM MOKapaHHs, KOJIK ocoda IOoCTaBlieHa B Taki
YMOBH, 5IKi 3HAYHOIO MipOIO IEPEIIKO/KAIOTH a00 IIOBHICTIO 030aBIISIFOTH MOYKIIMBOCTI
BYMHUTH HOBI KPUMiHAJIbHI IPABOIIOPYILIEHHSI.

Mera 3araJpHOTO TOIEPEKECHHS (3arajbHa NPEBEHLIs) IPHITYCKAE TaKHUi

BIUIMB IIOKapaHH:A, IO 336631’[6‘1}76 MONCPCPKCHHA BYMHCHHA KpI/IMiHaJ'IBHOFO
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MIPaBOMOPYIIEHHS 3 00Ky iHmmMX ocib. L1 Mera mokapaHHS 3BepHEHa HacamIiepen 10
0ci0, CXWJIPHUX IO BYMHEHHS KPHMIHAJIFHOTO IPaBOMOPYLICHHS. JIOCATHEHHS MeTH
3araJibHOTO TIONEPEKEHHS 3a0€3MeTyeThCsl CaMUM OTIPIUTIOJHEHHSAM 3aKOHIB, CaHKIIIT
SAKUX IONEPeKYIOTh IPO IIOKapaHHS KOXKHOTO, XTO MOPYLIMTh IIi 3aKOHU;
HEBIJIBOPOTHICTIO TIOKapaHHs; HAsBHICTIO Y KPUMIHaJbHOMY 3aKOHOJABCTBI CaHKIIiH;
CYAOBHM DO3DJISJIOM KPUMIHAIBHOTO MMPOBA/DKEHHS; MYOJIIUHICTIO BUPOKY; MPAaBOBOO
MPOTIaraH/1010; BUCOKUM PiBHEM IPABOBOI KyJIbTYPH IPOMAJISH.

Bynp-sike mokapaHHsT HE3aJIe)KHO BiJ HOro BHAY 1 pO3Mipy HOBHHHO
3a0e3MedyBaTu JOCSITHEHHS BCIX MiIe TOKapaHHSI.

Judepermiamis KpUMIiHANGHOI BIANOBINATRHOCTI Ta TOKApaHHA — IIE
3MiMCHIOBAaHA 3aKOHONABIIEM 13 METOI0 pealisalii MPUHIHILY CIPaBeTMBOCTI
BapiaTUBHA OLIHKA TPYIl OJHOPIAHHUX UM PI3HOPITHUX 3IOYHMHHUX IMOCSTaHb Ta (a00)
0ci0, 110 TX BUMHSIIOTH, PE3YJIbTATOM SIKOI € 3aKpiluieHHs y KpuminanbHOMY KozeKci
VYkpaiHu THUNOBHX O3HAK CKJIAIB KPUMiHAIBHHX TMpaBoONopymieHs Ta (abo) pi3HHX
TUMOBUX  (GOPM  IMOTEHUIHHOrO OOMEXYBAIBHOIO BIUIMBY Ha 0CO0y, IO
BIANOBIIATUMYTh XapakTepy W CTYNEHIO CYyCNiIbHOI HeOe3leKkn BYMHEHOro Ta (abo)
CyCHUTBbHIA HeOe3meni ocoOH, sSKka BYMHHUTH TaKe KPHUMIHAIBHE MPaBOMOPYIICHHS.
BaxnuBoro € TakoX  iHAMBiOyawi3amis —nokapaHHs. HaliGinpime — mmpoko
IHAMBITyaTi3alist TOKapaHHs MPOSBISETHECSA B ypaxyBaHHI OCOOMCTOCTI MiACYIHOTO U
00CTaBHH, MO TOM’SKIITYIOTh i OOTSHKYIOTh HOTO TOKapaHHsA. BuB4eHHS 0cOOMCTOCTI
Bilirpae 0coOJIMBY POJIb JUIsl TIPU3HAYCHHS MoKapaHHs. OCKUIBKH METOH MOKapaHHS,
KpiM BIIHOBIICHHS COIIIaJIbHOI CHpPaBEIJIMBOCTI, € BHIIPABICHHA 3aCyDKEHOTO I
MONEPCIKEHHA BYMHCHHSA HOBHX KpI/IMiHaJ'l])HI/IX IMPpaBoOIOPYIIECHb, CYAOM PETCIbHO
MOBUHHI OYTH JOCIIKEHI K OlOJIOTiYHI, Tak 1 coLialbHi OCOOIUBOCTI 0COOUCTOCTI.
IHoni Ha BuA 1 PO3Mip NMOKapaHHS BIUIMBAIOTH CTaTh, BIK, CTaH 310pPOB’Sl BUHHOTO.
BaxnuBe 3HayeHHS MaroTh MeTa W MOTHB BYMHEHHX 3JI0YMHHUX Jid, AaHi, II0
XapaKTepHU3ylTh BUHHOTO. HapemTi, NpHHIUIIOBUM MOMEHTOM IIiJi YaCc BUHECECHHS

BHUPOKY 3 6yZ[B-$[K01"O KpI/IMiHaJ'IBHOFO MMPOBA’KCHHSI € BCTAHOBJICHHSA BCIX
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ITOM’ IKIITYIOYHX 1 00TSDKyr0ounX o0cTtaBuH. [Ipo 0O6cTaBUHM CIIpaBH, IO TIOM SIKITYIOTh
1 OOTSDKYIOTH ITOKAapaHHs, TOBOPUTHCS B 3arajbHHUX 3acafaxX NPH3HAYCHHS MOKapaHHS
(ct. 65 KK VYkpainm), ixHe BpaxyBaHHS € OOOB’S3KOBHM IIiJ] 4ac BHOOPY 3axomy
KPHMIHAJIEHO-IIPaBOBOTO BIUIHBY.

BignosigHo 10 4. 1 cT. 50 KK Ykpainu nokapaHHs € 3aX0A0M MPUMYCY, 110
3aCTOCOBYETBHCS BiJl IMEHI JIep)KaBU 32 BUPOKOM CyIy IO OCOOH, BU3HAHOI BUHHOIO Y
BYMHEHHI KPUMIHAJIBHOTO IPAaBONOPYIICHHS, 1 IMOJsTae B Nepen0adeHoMy 3aKOHOM
0oOMexXeHHI ITpaB i cB00O/1 3aCyIXKEHOTO.

CucremMa TOKapaHb — Il BCTAQHOBICHHH KPUMIHAIBHUM 3aKOHOM i
00O0B'SI3KOBHI I CyAy BHYCPIHHI Iepellik NOKapaHb, PO3TAIIOBAHUX y MEBHOMY
MOPSAAKY 3 CTYIIEHEM iX CyBOPOCTI.

Cr. 51 KK Ykpainu nepenbadae mokapaHHs, SKi MOKYTb OyTH 3aCTOCOBaHi 10
Cy0’€KTa KpUMIHAJIBHOT'O IPABONIOPYIICHHS.

3akoH mepeadayae BHUSPIHUA MEpENiK BUJIIB MOKapaHb, SKi MOXKYTh OyTH
3aCTOCOBaHi JI0 HENMOBHOJITHBOro. BigmoBinHo 1o 4. 1 cr. 98 KK VYkpainu ne Taki
OCHOBHI nokapanHs: 1) mrpad; 2) rpomMaiceki podotu; 3) Bunpassi podoty; 4) apeuir;
5) mo30aBIieHHS BOJI Ha MIEBHUH CTPOK.

Ha migcragi u. 2 1i€i cTaTTi ;0 HENOBHOITHHOTO MOXYTh OYTH 3aCTOCOBAHI i
JOJATKOBI IMOKapaHHs y BUAI mTpady i mo30aBieHHs mpaBa 00iiMaTH EeBHi mocaan abo
3aiiMaTHCA TIEBHOIO HisUTbHICTIO. [Ipu miboMy, sik 3a3HaumB [Inerym Bepxosroro Cymy
VYkpainu B nocraHosi Big 16 kBiTHa 2004 p. «[Ipo npakTHKy 3aCTOCYBaHHS CylaMH
VYkpalHu 3aKOHOZABCTBA y CIpaBax PO 3JI0YMHHM HETOBHOJITHIX», IHII OCHOBHI Ta
JIOZIATKOBI IMOKAapaHHs JI0 HETOBHOJIITHIX HE 3aCTOCOBYIOTHCS, HAaBiTh SIKIO Ha Yac

PO3IIIsiy CIIPaBU CYI0M BOHH JIOCSTIIM MOBHOMITTA [19].
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9. ITUTAHHA KBAJIIDIKALII KPUMIHAJIbLHUX I[TPABOIIOPYIIIEHD

Ksamigikariss KpuMiHAIFHOTO MPABOIIOPYIICHHS TOCiAae IEHTpalIbHE Micle
YIIPOIIOBK BCIX CTaIiil JOCYIOBOTO pO3CiigyBaHHS. BinmoBini Ha mUTaHHS, SIKHH caMme
KpHUMiHaJIbHE MIPABOIOPYIICHHS BYNHEHO, XTO HOro BUYNHMB, BUHHHUHN BiH y IIbOMY YH
HEBMHHMH, Ha SKE 3acCIyroBy€ MOKapaHHs, MOXXHa OTPHMATd JIMIIE y pa3i TOYHO
(npaBunbHoi) kBamidikamii. KpuminanpHo-nipaBoBi Hopmu OcobiuBoi wactuau KK
VYkpainn  cknamaloTh  OocHOBY  (dyHmamenTt)  kBamiikamii  KpHMiHAJIBHOTO
NPaBOIOPYILEHHS, sIKi OB S3aHi 13 3aCTOCYBaHHSIM KOHKPETHUX craTed (X 4acTuH,
MYHKTiB), a TaKOX BIiIMEXYBaHHS BiI CyYMDKHHX CKJaOiB KpPUMIHAJTHHHUX
MIPABOIOPYILICHB.

Y  kpumiHampHOMY TpaBi  KBawmidiKalliero Ha3WUBA€THCS  IOPHIUIHA
KPUMIHAJIBHO-TIPABOBA OIlIHKA KPUMIHAJIGHOTO TIPABOTIOPYIICHHS 1 BCTaHOBIICHHS
(3acTtocyBaHHs) KpPUMIiHAJIbHO-IIPABOBOI HOPMH, SIKa& MAaKCHMAJIBHO OIKCYE O3HAKH
[IbOT'0 KPUMIiHAJIBHOTO IPAaBONOPYLICHHS.

3MICT KpUMIHAIBHO-TIPaBOBOi  KBamiikamii mossirae y  BU3HAUYCHHI
KPHMiHaJIbHOIIPABOBOI HOPMH, sIKa MICTUTh BUMHEHE JISIHHS 30KpeMa:

— B omiHMi ()aKTUYHUX OOCTaBMH Ta BHIUICHHS 3 HHUX THX, SKi MAarOTh
KPHUMIiHAJILHO-TIPABOBE 3HAYCHHS;

— y «BuOOpi» crarti (crareit, ixHix yactuH adbo nyHkTiB) KK Ykpainu, sika
MICTHTH BIAIIOBIAHY KPUMIHAIBHO-TIPABOBY HOPMY;

— B OOTpyHTOBaHIN HEOOXITHOCTI 3aCTOCYBaHHS caMme ITi€i TUCIO3HUIi CTaTTi
(crareit, ix wactuH abo myHKTiB) KK Vkpainu. Lle 3miliCHIOETECS TUITXOM TOBEICHHS
TOrO, 110 (PaKTUYHI O3HAKHU TISHHS, AKE KBATI(DIKYETHCS, TOBHICTIO BIAMOBIIa€ O3HAKAM
KpUMiHAJILHOTO IIpaBonopyeHHs, nependaueHoro KK Ykpainu;

— Y KpUMIHAJIBHO NPOLECYyaIbHOMY 3aKpiIUICHHI BUCHOBKY IIPO T€, L0 JIiSTHHS
nependadene mepHolo cratTero KK VYkpaiHm Ta BIiNMOBiNHO, IO BOHO €/HE €
KpUMiHaJbHUM MIPABOTIOPYIICHHSIM UM 1HIIUM JisTHHSM, nepeadadeHum KK Ykpainu.

[pomec xBamidikarii — me iHAWBITyadbHA IiSUTBHICTH KOHKPETHOI Oco0H Y
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MIPaBO3aCTOCOBHIN MpakTuli. Sk iHpopMamiiHUi mporiec, BiH mepeadadae «pyx» Big
HE3HaHHs (HEMOBHOTO 3HaHHs) (PakTiB Ta OOCTaBMH IIOJO BCTAHOBIICHHS iCTOTHHX
(bakTiB, SIKi MaIOTh KPAMiHAIBHO-TIPABOBE 3HAUCHHS.

[epmmii eram kBamidikamii — BCTaHOBIEHHS (AKTHYHUX OOCTaBUH Y
NPOBAJPKEHHI Ta BU3HAYEHHI CKJIaly KpHMIHAJILHOTO ITPaBOINOpYIIeHHS. Take BUBYECHHS
Ma€ OyTH MUICCIPSIMOBAaHHM, 31 3HAHHSIM BHMOT 3aKOHOJABCTBA, OOpaHHAM Ta
(ikcariero i3 Bci€l CyKymHOCTI (PaKTHYHHMX OOCTaBMH THX, IO € HEOOXITHUM JUIs
3acrocyBanHa KK Ykpainu.

Hpyruii etan kBamidikarii — JOCTiKSHHS KPUMIHATBHO-TIPaBOBOI HOPMH, SIKa
ormmcana B Ocobmuiii wactuau KK Ykpaian. Take qociipKeHHS MONIATae Y BUBYCHHI
KOHKPETHOTO CKJIaTy KPUMIHAJIHHOTO MIPABONOPYIICHHS, Y CHiBBIIHOIICHH] ITOi0HIX
Ta CYMDKHHX CKIQiB KpPHUMIHAJBHHX IIPaBONOPYIICHb. 3aBepIIaNbHUIN  eTan
kBaniikanii mossirae y BUOOpi Ta 3acTOCyBaHHI KOHKPETHOT cTaTTi (11 YaCTUHM, IIYHKTY)
KK VYxpainu.

B nporeci kBastidikanii KpUMiHAJIEHOTO NPABOIMIOPYILIEHHS 0COOJIMBO BAKIIMBE
3Ha4YEHHs Ma€ BCTAHOBJICHHS! KOHKPETHOT'O CKJIaNy, SIKUH 3/11HCHIOE HACTYIHI (QyHKIII,
30Kpema:

— (hyHIaMeHTalIbHY, TOOTO KpUMiHaJIbHE POBA/KEHHS PO3IIOYATO TiJIBKH IIPU
HasiBHOCTI BCIX O3HAK CKJIa/ly KPUMiHaJIbHOT'O PaBOIOPYILEHHS;

— po3MexyBallbHY (Iu(DEpeHIliI0Yy), TOOTO BiIMEXKYBaHHS OIHOTO CKJIaIy
KPUMIiHAJIBHOTO NPABONOPYILIEHHS BiJl 1HIIIOTO;

— iHAWBigyamizyody, ToOTO 3a0e3medye iHOMBiAyalizaiilo KpUMiHAIBHOL
BIIMOBiTAILHOCTI.

Takox, mponec kBanidikamii nojsirac y BU3HauU€HHI KPUMiHAIBHO-TIPABOBOI
HOpPMH, SIKa HaAWOUIBII TOBHO BIMNOBIAHOI (AKTUYHOMY CKJIaAy KPHUMiHAJIBHOTO
mpaBonopymieHHs. CyTHICTIO Horo € Oe3mepepBHE 3iCTaBICHHS pi3HHX (akTiB Ta
00CTaBHH, SIKi BIHOCSATHCS /0 MOJII BUMHEHHS CYCHUIBHO HEOE3IEYHOrO MisHHS, 3

O3HaKaMH Ta €JIEMEHTaMH KOHKPETHOTO CKJIady KPHMIHAJIBHOTO MpPaBONOPYILICHHS,
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3akpimieHoro y KK Vkpainu Ta Ha miif migcTaBi BUBOJUTHCS MOYATKOBA (YIIPOIOBXK
JIOCYZOBOT'O PO3CIIiAyBaHHS ) YU KiHIIEBa [TPaBOBA OILlIHKA BYMHEHOTO (32 BHPOKOM CYIY,
SKHUH BCTYIIUB y 3aKOHHY CHILY).

BaxumBe 3HaueHHA AN TpaBWIbHOI  KBawmidikamii  KpUMiHAIBHOTO
MPaBOMOPYILEHHSI Ma€ i CylnoBa MpakTHKa i ocobnuBo mpaktuka BepxosHoro Cyny
VYkpainu. 30kpema, BepxoBuuii Cym, Ha MiACTaBi y3arajibHEHHS CYIOBOI MPAKTHKU
po3pobisiec BIANOBIAHI peKOMEH[allii, Jac BU3HAUCHHS IEBHHUX IOHATH, Y PO3yMiHHI
SAKHX € TMPOTHPIYYs, Ja€ PpO3’SCHEHHS II0J0 pPO3MEKYBAaHHS KPHUMiHAIBHHUX
MIPaBONOPYIIECHh Ta 3aCTOCYBaHHS 3aKOHY INPO KPHUMIHAIBHY BiAIIOBIJAIBHICTH B
HaWOUThII CKIANHUX BHIankax. LI pekoMeHmaiii, mo (GOPMYIOThCS HAHBUIINM
CyIOBHM OpraHoM YKpaiHH, He MOXYTh KoperyBatu un miaMinati cam KK Vkpaixm,
ane (pakTHYHO BOHU HAOYBAIOTh CHIIM MEBHUX «ETAJIOHIBY», «CTAHIAPTIB» IJIS CYIOBOI
[IPaKTUKU. BOHM MO3UTHBHO BILIMBAIOTh HA HEl Ta OJHAKOBE MO0 3aCTOCYBaHHS, B
pemTi-pemT 3abe3neuye 3aKOHHICTh i 0XOpOHY MpaB i CBOOO T IIOJUHU Ta TPOMaISTHUHA
B IIPaKTHLI 3arno0iraHHs KpUMiHAIBHUM NpaBoNopymeHHsM. Hanpuknan, y 3B’s3Ky i3
TpynHomamu B 3acrocyBanHi m. 11 cr. 115 KK ta nomunkamu B CymoBii NpakTuili
[Tnenym BepxoBHoro Cyny Ykpainn B moctanosi Bix 7 motoro 2003 p. Ne 2 «lIpo
CYZOBY IIPAaKTHKY B CIIpaBax IIpo 3JI0YMHHU ITPOTH KUTTS Ta 3[0POB’ s 0COOM» pO3’SICHUB,
0 [Opy4YeHHS NpW BOWBCTBI Ha 3aMOBICHHS MOXKe MaTH (opMy Hakasy,
PO3TOPAIKEHHS, a TaKOX YTOJM, BIANOBIAHO IO SKUX BHKOHABEIb 3000B’SA3y€THCS
1M030aBUTH MOTEPIIJIOrO KUTTS, a 3aMOBHUK — BUMHHUTH a00, HABIAKH, HE BUYNHHUTH B
iHTepecax BUKOHABIIA NEBHI [Iii MaTepiabHOTO (TPOIIOBY BHHATOPOY, Iiepeaady IpaB
Ha MaiiHO TOILO) YK HEMaTepiaJbHOrO XapakTepy (3BUIBHEHHS BiJ] KPUMIHAIbHOI
BIZINMOBITAJIHOCTI, PO3B’SI3aHHS PI3HUX )KUTTEBHUX MPOOJIEM TOIIO). SKIIO BOMBCTBO Ha
3aMOBJICHHS 3yMOBJICHO BUIUIATOI0 BUHATOPOAM 200 IHIIMMH MaTepialbHUIMH OJlaramu,
BUMHEHE BUMarae 10/1aTkoBoi kBamidikarii 3a m. 6 4. 2 ct. 115 KK.

Hagenenuit mpukinang CBiTYUTh, MO pO3’ ICHEHHS, SIKi MICTATHCS B TIOCTAHOBAaX

I[Inerymy BepxoBHoro Cymy VYkpaiHH, CTOCYIOThCS HAHOINBII CKIAJHUX IHTAHB
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kBawiQikamii OKpeMUX BHIIB KPUMIiHAIGHUX IPABONOPYIICHb Ta XapaKTEPHU3YIOTHCS
BHUCOKMM HAYKOBO-TIPAKTHYHUM DPIiBHEM, TOMY O3HAilOMJICHHS 3 HUMH Ma€ BaXkIIHBE
3HAYCHHS SIK JJIS aHaNl3y O3HAK THUX UM IHIINX KPHMIHAJIBHUX MPABOMOPYIIEHB, TaK i
U KBaJiQikarii KOHKPEeTHUX BHIAJKIB X BYMHEHHS 3a BimnoBigHuMu crartsimu KK
VYkpainu [13].

KpuMiHanbHi npaBonopyuieHHs y cepi rocrnoaapchkoi AisuIbHOCTI — yMHUCHI
CYyCHUIBHO HeOe3MeuHi MisiHHS, MI0 TIOCATAlOTh HAa CYCHUTBHI BIJHOCHHHU, SKi
CKJIQIalOThCsl 3 MPHUBOJY BUPOOHMITBA, PO3MOALTY, OOMIHY 1 CIIOKMBaHHS TOBapiB,
poOiT i mocTyT, BYMHEHI Y0’ €KTOM KPUMIHAIEHOTO TIPaBOIIOPYIICHHS.

3anexxHo BiJ Oe3rmocepeIHbOro 00’ €KTa:

1) KpuMmiHaTBHI TPABOMOPYIICHHS TNPOTH CHCTEMH TPOIIOBOro 00iry Ta
opradizoBaHoro puHKy (ct. 199, 200, 223-1, 224 KK VYkpainn);

2) KpUMiHAJIBHI PABOMOPYLICHHSI IIPOTH CUCTEMH ONOJATKYBaHHS 1 CUCTEMH
3arajibHOO0OB’I3KOBOT0 JAEPIKaBHOTO COIIaABHOIO crpaxyBanHs (ct. 212, 212-1, 216
KK Vkpainn);

3) KpuMiHaJIbHI PABOIOPYIIEHHS NPOTH O pKeTHOI cuctemu (ct. 2101 211
KK VYkpainn); 4) KpuMiHIbHI TIPaBONOPYLICHHS HPOTH HOPSAKY IEpeMilleHHs
MIpeAMETIB Yepe3 MUTHUH KopioH Ykpainu (ct. 201, 201-1 KK Ykpainu);

5) KpuMiHaIBHI TPABOIIOPYIICHHS MPOTH TOPSIIKY 3aWHATTSI TOCHOAAPCHKOIO
nisuteHIiCTIO (cTatTi 206, 206-2, 209, 209-1, 213 KK Ykpainn);

6) KpUMiHaJIBHI [TPAaBONOPYILEHHS POTH MPaB KpeauTopis (ct. 219, 222, 222-
1, 222-2 KK VYkpaiun);

7) KpuUMiHaJIBHI MPABOMOPYIICHHS MPOTH 3acajl JOOPOCOBICHOI KOHKYPEHIIIT
(cr. 229,231,232, 232-1, 232-2, 232-3 KK Ykpaiun);

8) KpuMiHaJIbHI PAaBOIOPYIIEHHS MPOTH TMOpsAKy npuBaru3zaii (ct. 233 KK
VYkpainm).

PomoBuit 00’€KT - CyCHiIbHI BIIHOCHHH, INO BHHUKAIOTh B TIpOIECi

BHPOOHUIITBA BCI€I0 CYKYIHICTIO Taily3eH TocroapcTBa CyCIHiTbHOTO IPOAYKTY, HOTO
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po3moxiny Ta 0OMiHY, BUKOHAHHS POOIT Ta HaJaHHS TIOCIYT BapTICHOTO XapakTepy, a
TaKOXK B Tpormeci (GOpPMyBaHHS Ta BHKOHAaHHS OFO/DKETIB BiA pe3yibTaTiB
rocriofgaproBanHs. Ha piBHI OGe3nocepeaHboro o6’ekxTa, y pasi 3aBHaHHS CYCIIITBHO-
HeOe3MMeYHNM JisTHHSAM IIKOAW OCHOBHOMY Ta TOJATKOBOMY 00’ €KTaM, KBali(iKyroue
3HA4YEHHs Ma€ JIMIIE LIKOAA, IO 3aBAAETHCS OCHOBHOMY O€3IOCEpPEIHbOMY 00’ €KTY,
cycmijibHa HeOe3leka BiJ 3aBJaHHS IMIKOAW JOJATKOBOMY 00’ €KTY BBaXKA€ThCs HEIO
BPaxOBaHOIO 1 TOMY CyKYIHOI KBami(ikariii Take JisiHHS HE OTpedye.

JonatkoBuii Oe3nocepeHiil 00'€KT — BITHOCHHH BJIACHOCTI; IpaBa, cBOOOU
Ta iHTEpeCH OKpPEeMHX TpPOMAIsIH; JCpKaBHI YW TPOMAACHKI iHTepecH Ta iHTepech
FOPUANYIHAX OCi0.

Ipenmer (c1. 199, 200, 201, 201-1, 201-2, 203-1, 204, 205-1 , 206, 209, 220-
2,233 KK VYkpaian):

1) HamioHanpHa BaJrOTa YKpalHH, IHO3eMHA BaJIIOTA, AEP)KaBHI [[IHHI Marepu,
110 iICHYIOTb y maneposiit opmi, OieTH aepKaBHOI JoTepeT;

2) NOKYMEHTH Ha IlepeKa3 TPOIIOBHX KOIITIB, IUIATDKHA KapTKa, EIEKTPOHHI
rpoui;

3) KymeTypHI IiHHOCTi, OTpPYWHIi, CHJIbHOJiIOWi, BHOYXOBI PEYOBHHH,
BOTHENaJIbHA 30post (KPiM IJ1aKOCTBOJIEHOI MUCIIMBCHKOT), OO€pHIIacy;

4) micomarepianm, 3a00pOHEHi 0 BUBO3Y 3a MEXi MUTHOI TepUTOpii YKpainu;

5) rymaHiTapHa I0TIOMOra, OJaroiiiHa mokepTBa, 0e30IIaTHA TOTIOMOT'a;

6) aJIKOrOJIbHI HAIOI, TIOTIOHOBI BUPOOH, HAPTOMPOAYKT, CHUPT ETUIOBHH Ta
iH.

O0’exTrBHA CTOpOHA. BinbInicTs — 3 hopmanbHUM cKiagoM (cT. 199, 200, 201,
201-1, 201-2, 203-1, 203- 2, 204, 205-1, 206, 209, 210, 211 KK Ykpaiun). [pyra rpyna
— 3 MarepiadbHUM ckiagoMm (ct. 209-1, 212, 212-1, 218-1, 219, 4. 4 cr. 220-1 KK
VYxpainn). Tpets rpyna — 3 yciuenum cknanoM (ct. 231 KK Ykpainm).

XapaKkTepHHUM € Te, 110 OLIBIIICTh KPAMiHANBHUX IpaBomopyiieHs X1 po3ximy

BUHHSIOTHCS BUKJIFOYHO IIUITXOM aKTUBHUX JIiH, SIKi € pI3HUMH B 3QJIE)KHOCTI BiJI CAMOTO
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IisTHHS (BUTOTOBIICHHS MiApOOJIEHNX Tpolreli, KoHTpabaHma, Jeramizaiis TOXOIIB,
OJICPXKAHUX 3JOYMHHHM I[DIAXOM, MIaxpaiictBO 3 (HiHAHCOBUMH pPECypcaMu).
O0’exTHBHA CTOPOHA OKPEMHUX MPABONOPYIIEHh MOKE BHPAXKATUCH 1 B OE3MISUTBHOCTI
(ymuCHE IOpYIIEHHSI BUMOT 3aKOHO/IAaBCTBA IIPO 3ar00iraHHs Ta MPOTUAIO JIeTami3amii
(BIIMUBAHHIO) TOXOIB, OJCPKAHUX 3JOYMHHUM NUIIXOM, (PiHAHCYBAHHIO TECPOPUIMY
Ta (piHaHCYBaHHIO PO3IOBCIOKEHHsI 30p01 MAaCOBOT'0O 3HHUILICHHS).

IHKOMM 00OB'SI3KOBMMH 3 00'€KTUBHOI CTOPOHHM € W IHIII O3HAKH, 30KpeMa
Croci0 BYMHEHHS KPUMIHAJIBHOTO MPABONOPYIIEHHS (IEpEeMIIlIeHHs 11032 MHUTHUM
KOHTpOJIEM, IIEPEMIllleHHSI 3 NPHXOBYBAHHAM BiJl MHTHOTO KOHTpOJIO, IOTp0O3a
HACWJILCTBA HaJ| MOTEPIILIMM, BUYNHEHHS IIPABOYHHIB 3 BUKOPUCTAHHSIM HiIpOOICHUX
a00 BHKpAJCHUX MOKYMEHTIB, NEYaTOK, INTaMIIiB); 4ac (i Yac HaA3BUYaWHOTO UM
BOEHHOTO CTaHy); Miclle BYMHEHHS KPHMIHAJIBHOTO TIPABONOPYIICHHS (MUTHHUH
KOPJIOH).

Cy0’eKTHBHA CTOPOHA XaPaKTEPU3YETHCS BUKIIIOYHO YMHCHOIO (DOPMOIO BUHH.
OOOB'3KOBOIO 03HAKOIO CY0'€KTHBHOI CTOPOHM JESKUX CKJIAIIB € HasBHICTb MOTHUBY
(KopHUCITUBHA, 1HIIIA 0OCOOKCTA 3aIHTEPECOBAHICTD, IHTEPECH TPETIX 0¢i0) Ta MeTH (30yT,
OTpPUMAaHHS MPUOYTKY Ta iH).

Cy0’ext: 1) ¢dismuna ocyana ocoba, sika npocsria 16-piuHoro Biky; 2)
MIPUBATHUH MiANPHEMEIh; 3) Ciry:k00Ba ocoda cy0’ekta rocrionaproBanss; 97 4) ocoba,
SIKifl KoMepuiliHa abo OaHKIBChKa Ta€MHHIISA BioMa y 3B’S3Ky 3 mpodeciiiHoo abo
CITy>K00BOIO JISUTBHICTIO; 5) 0c00a, sika BOJIOJIE i1HCAWIEPChKO 1H(GOPMAILIIED Ta iH

[14].
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10. ITHTAHHA 3JIOYUHHOCTI TA KAPAHOCTI YV 3APYBEDKHOMY
KPUMIHAJIBHOMY IIPABI

3aranpHa XapaKTepUCTHKA KPUMIHATIBHOTO 3aKOHOIaBCTBA AEPKAB 3arallbHOI0
mpaBa. {0 mpaBoBy CiM'I0 Im€ IHKOJAM HA3WBAIOTh AHTJI0AMEPUKAHCHKOIO
(HEeKOHTHHEHTAIBHO0) ciM’€r0. Lle mpaBo MaJlo BETMKHIA YIUTUB HA PO3BUTOK ITPABOBUX
cucreM He Tinbku Anriii Ta CLIA, ane i Iunii, [lakucrany ta Hu3ku kpain Appuxu.B
AHrmi € aBa OCHOBHI JDKepela KpPHUMIHAJIBHOI'O IpaBa: 3arajibHe INpaBo (CymIoBi
MpPELEJCHTH) Ta CTAaTyTHE MpaBo (MapjaMeHTChke 3akoHOonaBcTBO). Y CIIA icHye
MIPaBOBHH yai3M, IO BTUTIOETHCS Y TAKOMY NPHUHIIHII: Ha TEPUTOPii KOXKHOTO IITaTy
Jlie TIpaBO AAHOTO INTaTy, OKPIM IIEBHHX YMOB, KOJIM 3aCTOCOBYETHCS (helepalibHe
npaBo. Jlkepemamu kpuminampHOro mpaBa €: Komcrurymiss CIIA 1787 p.; aktm
Konrpecy CIIA (Ta 3ax0HOIaBYi aKTH OKPEMHUX IITATIB); IMi3aKoHHI akTh [Ipe3unenra,
MIHICTEPCTB ¥ BiIOMCTB (heIepaaIbHOro Ypsay; Cy10Ba IPaBOTBOPUICTh — MPELEACHTHE
(3aranmpHE) MpaBo; MIKHAPOIHI JOTOBOPH (IOTOBOPH MPO EKCTPAIMIIIIO BKIIOYHO);
NpaBo iHAIaHCHKHUX TieMeH. 11010 MoHATTA 35104MHY, TO Yy JAepXaBax Iii€i mpaBoBoOi
ciM’i fioro abo 30BCciM Hemae, ab0 B 3aKOHOIABCTBI BUKJIAIEHO HOro (opmaibHe
BU3Ha4YeHHS. [lepenyciM 3JI0YMH OTOTOXKHIOETHCS 3 TOHATTAM “TIOCSATaHHS, SKE €
MIPOTUIPABHUM 1 KapaHUM. B aHrmilicbkoMy mpaBi BU3HAuUCHHS MOHSATTS 3J0YMHY B
TpaguIifHOMY pO3yMiHHI He icHye. [1i HUM pO3yMIIOTh KO, IO CIIPHYUHSIE TisTHHS
JepaBHUM a0o0 CyCHNBHHUM iHTepecam. Hemae B HhOMY I BHUEPITHOTO IIEPEIiKY
3JI04MHIB, OCKIUIBKH aHTJIHChKe KPUMiHAJIbHE MPABO 3AIIUIIAETHCS HEKOIU(PIKOBAHHUM.
3a3BHuail MOHATTA 3JI0YMHY B AHTJII JA€ThCS B CYHOBHX BHPOKaX IIOJ0 KOXXHOTO
OKpeMoro BUMaaKy. 3a 3akoHoM 1967 p. mojin 37104KHIB HA (ENIOHIT Ta MiCIUMIHOPH
CKAacOBAHO 1 32 MaTepiajbHOIO 03HAKOI BOHM MOUISIOTHCS Ha 3pajy Ta iHIII 3J04YMHHI
nistaas. Leit ke 3akoH po3pisHse “apemTHi” 1 “He apemTHi” 3704MHH. “ApemTHi”
3JI0YMHU Tlepen0avyaloTh 3aCTOCYBaHHS apemity Oe3 Hakazy cyani (ue, 3a3BHYaH,
3JI0YMHH, TTIOKapaHHAM 3a SIKi € TIOpEMHE YB’I3HEHHS Ha CTPOK HE MeHIe 5 pokiB). Bei

IHIII 37I0YMHU € He apelITHAMH. 3a CIIOCOOOM CYIOYMHCTBA 3J0YMHU OyBaroTh: 1) Ti,
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0 TIEPECTiITYIOThCA 32 OOBHHYBAJIBHUM aKTOM (CIIpaBa pO3TISAAEThCA CYAICIO Ta
MIPUCSHKHAMU 3aCiIAaTeIsIMK, 3 TOMEPEAHIM PO3TISAOM Y MaricTpaTchbKoMy cyii); 2)
CyMapHi (CmpaBa pO3TIIAOAE€THCS MariCTPAaTChbKUM CyoM 0e3 y4acTi NMPHCSHKHHX, 0e3
MOTIePETHROTO PO3TIIY, Bi MOYATKy 10 KiHIl); 3) 3MmimaHi (TiOpuaHi) (cripaBa Moxe
OyTH pO3IIISTHYTH 3a BHUOOpOM y Oyab-SKOMY i3 HaBEACHHX BHIIE MOPSIKIB). Y
OUTBIIOCTI Cy4YacHHMX KpuMiHambHHX KogaekciB mrariB CIIA, HaBmaku, MiCTHThCS
(dopmanizoBaHe BU3HAYCHHS 3JI0YMHY — JIiSTHHS, 3a00pOHEHE HOPMaMH KPUMiHAJILHOTO
mpaBa mix 3arpo3oro nokapanHs. Ha dQenepanbHomy piBHI mnocsrans y CIIA
MTOUISAIOTHCS Ha TpH Tpynu: 1) penonii — HaltHeOe3MeUHIIT MOCATaH S, SKi KapatoThCs
CMEPTHOIO Kapoio abo TIOPEMHUM YB’SI3HCHHSIM Ha CTPOK MoHax 1 pik; 2) MicauMiHOpH
— MEHII HeOe3MMeuHi OCATaHHS, K1 KaparoThCs TIOPEMHHIM YB SI3HEHHSIM Ha CTPOK 10 1
poKy; 3) He3HauHi (KpUMiHAJIBHI) MPAaBOMOPYIIEHHS — Pi3HOBUAM MICAMMIHOPY, SKi
KaparoThCsl TIOPEMHUM YB’SI3HEHHSM Ha CTPOK 10 6 MicsmiB abo mrpadom a0 $ 5 Tuc.
i hizuuHux 0ci6 Ta 10 $ 10 THC. A OpUIMYHUX 0Ci0, a00 000Ma MOKapaHHIMU
pasom. DenoHiT Ta MICAUMIHOPY MOIUISIOTHECS HA JISKITbKa KIIACiB, 3aJICXKHO BIJl SIKHX
YCTaHOBITIOIOTHCSI MEXI KPUMIHAIBHOTO TIOKapaHHs: 3a3BU4ai, (peJIoHIT — Ha TPHII SITh
knaciB (“A”, “B”, “C” romo), a MicauMiHOpH — Ha aBa abo TpW Kiacu. Y crpasi
“Cnomyueni Ilrtarm nporm Xanconma ta ['ynsima” (1812 p.) BepxoBuii cyn
ITOCTAHOBHB, IO (eepalbHi 3TOUYNHH € LIJIKOM CTaTYTHUMH, a TOMY 0co0y He MOYKHA
MIPUTATHYTH 0 KPUMIHAJIHHOTO BiIIMOBINANBHOCTI, BU3HATH BUHHOKO Ta IPU3HAYUTH
BI/ITIOBITHE MTOKAPaHHS Ha ITiJICTaBi AKOT0-HEOYIb CyJOBOTO MPECIICACHTY.

Ilo crocyeTbcs NMOKapaHHS 3a BYMHEHHS 3J0YHHY, TO HOro BU3HAYCHHS
Jla€ThCsl 3a3BUYail y JOKTpUHI i CynoBii nmpakTuii. [lepeBakHO TOKapaHHS € BiacHe
CIPUYMHEHHSIM CTpPaXJaHb 0CO0I 3a CKOEHHS HEK 3JI0YMHY. 3a aHIJIHCHKUM
KpUMIHQJIbHUM IIPaBOM TIPOTOJIONICHO TPH LI IokapaHHs: 1) Bigmmara, 2)
3aJsIKyBaHHS Ta 3) BunpasieHHs. Llini mokapanHs y kpuMiHambHOMY npaBi CIIA: 1)
Kapa, 2) 3arajpHa Ta CIeliadbHA IPEBEHIIis, 3) M030aBICHHS MOMIIUBOCTI BUHHSATH

3mounHu Ta 4) peabimitaris. ['omoBHUH BUA MOKapaHHS B Il IPaBOBii ciM’i — Bce 1mIe
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1mo30aBneHHs BoJi. B AHIImi — 11e TIopeMHe yB’SI3HEHHS, MAKCHMAIIBHUI CTPOK SKOTO
ckiamae 25 pokiB. HalTsokumii BUI TOKapaHHS — JOBIYHE TIOPEMHE YB’S3HEHHS.
CmeptHa kapa B AHTIII He 3acTocoByeThes. LlTpad Takok 3acTOCOBYETBCS HacTo.
JlonaTtkoBi mOKapaHHS: KOMIICHCAIisl 3alloaisTHOl MIKOAH, KOH(]icKalis MaifHa TOIIO.
OcnoBHuMH BHjiamu nokapanb y CIIA e: 1) cmepTHa Kapa; 2) TIopeMHE YB’SI3HEHHS B
ycix Horo pi3HOBHax (IPUMipoM, IOBIYHE UM Ha MEBHUIA cTPOK); 3) wTpad. JJonarkosi
nokapanus y CHIA: 1) xondickanist MaifHa; 2) mokJaieHHs1 000B 513Ky BiJIIIKOTyBaTH
CIPUYMHEHY WKOAY (pecTuTyuist); 3) aii 11010 NOBIAOMIIEHHS MOTEPHUIUX; 4)
1m030aBNeHHAS pi3HUX mpaB Tomo. Kpuminanene mpaBo CIIIA mepembavyae Takuii B
ITOKapaHHsl, K cMepTHaA Kapa. HeoOXinHi migcTaBy s ii 3aCTOCYBaHHS — JIOCSTHEHHS
BUHHHM | 8-piuHOTO BiKY, B3STTA 10 yBaru cyAoM ¢akTopiB (00CTaBHH), sIKi OOTSKYIOTH
a00 oM’ SKIITYIOTh MoKapaHHs. KpiMm Toro, yXBajJeHHs OCTaHHIM dacoM (eaeparbHuX
3aKOHIB IOJI0 MPOTHUIi OPraHi30BaHiil 3JI0YMHHOCTI Ta TEPOPU3MY B AMEPHIIi 3HAYHO
pO3LIMPIOE KOJIO BHUIAAKIB 3aCTOCyBaHHS cMepTHOi Kapu. IIpaBom mnomumiyBatu
3aCy/PKEHHMX JI0 CMEPTHOI Kapu oci HajineHuit npesuaeHt aepxasu (ct. 11, po3ain 2
Koncrurynii CIIIA) abo ryGepHarop mtary uu Paja 3 nuTans nOMUITyBaHHS i YMOBHO-
JIOCTPOKOBOTO 3BUIbHEHHS [19].

3arajgpHa XapakTePUCTHKAa KPUMIHAJIBHOTO 3aKOHOJABCTBA JAEP)KaB POMAaHO-
repmancbkoi ciM’i. I1lono kpain pomaHO-TepMaHCHKOI IPaBOBOI CiM'l, TO B OJTHHX 13 HUX
BHU3HAYEHHS 3JIOYMHY MICTUTECS Y KpUMiHAIFHOMY 3aKOHI, B iHIIIMX BOHO BIZICYTHE 1 IS
3'sCyBaHHsI HOTO 3MICTY CJIiJl 3BEPTAaTUCS A0 JOKTPUHAIBHHX JDKEpEll.

Y pa3i HasgBHOCTI 3aKOHOJABYOTO BU3HAYCHHSA MOHATTS  3J0YMHY
KpUMiHAJIbHUI 3aKOH MICTHTH Tak 3BaHe (hopMajbHE BU3HAYCHHS, KOJM TOJIOBHOIO
03HAKOI0, 1110 BiAPI3HsI€ 3JIOYMH Bij IHIIMX MPaBONOPYIIEHb, € 3a00pOHA BYMHEHHS
BiJIIIOBITHUX [iSTHB ITiJ] 3arPO3010 KPUMIHATHHOTO MOoKapaHHs. Hampukiman, 3rigHo 3 §
12 (1) KK ®PH 310unHamMu € MpoTUIIPaBHI IisSTHHS, 32 SIKi epe10ayeHo K MiHIMaIbHUH
MOKapaHHs TO030aBJIIEHHS BOJII Ha CTPOK HE MEHIIEe OIHOTO POKYy abo CyBopiIie

mokapaHHs. Jlo pedi, aHanoOriYHA CHTyalis Ma€ Micle i TOHi, KOJM 3aKOHOIABYe
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BHU3HAYCHHS TOHATTS 3JIOYMHY y TpaBi KpaiHU HAJEKUTh IO Ii€l MpaBoBOi CiM'T,
BimcyTHA. Tak, OiMBIICTE paHIy3bKHX FOPHUCTIB BBAXKAIOTH, IO 3JI0YHH - II¢ JTisSTHHS,
AK€ TOpYIIye KpUMIHANBHUA 3aKOH abo Take, IO TepeadadeHo Ta KapaeThCs
KpUMiHAJIBHIM 3aKOHOM.

Y KpuUMIiHATBHOMY 3aKOHOJABCTBI JepkaB Iii€i mpaBoBoi ciM'T BiACYTHI sIK
3arajbHe BU3HAUYEHHS, TaK 1 BKa3iBKH PO CYTHICTh Ta LI MOKapaHHs. Y (paHIy3bKiii
JOKTPUHI TaHYyIOTh JBI OCHOBHI TEHJEHNIi 3 IIbOTO NPHBOAY. 3a OAHIEIO 3 HHUX
MoKapaHHs — e opMa pearyBaHHs CyCIIUIbCTBA Ha 3JI0YMH, METa sKOI BiAIuiaTa Ta
3aJSIKYBaHHS, 3TiHO iHIIOT — TOJOBHUMH LUTAMH MOKapaHHsS € BUIPABICHHS Ta pe
coriani3anis 3JI0OYNHIIS.

Moo cucremMn mokapaHb Ta iX BHIIB, TO BOHH B MEXax PpO3TISAYyBaHOI
mpaBoBOi CiM'T BIAPI3HAIOTBCS 3HAYHUM PO3MAITTAM, TOMY II€ HHUTaHHS HOTpedye
CaMOCTIHOTO po3risiny. B sikocTi nmpukiany HaBegeMo, 1o K y (ppaHily3bKoMY, TaxK i
B HIMEIIbKOMY KpHUMiHAJIbHINA TpaBi iCHye MOKapaHHS — JOBiYHE MO30aBJICHHS BOJII.
Pazom 3 TM nepenbaueHo i mo306aBiaeHHS BOJII Ha BU3HAYCHUI TEPMiH, MAKCUMaIbHUH
tepMiH sikoro 3a KK ®@panuii cranoButs 30 pokis, a, no KK ®PH - 15 poxkis [8].

3arajgpHa XapaKTEPUCTHKA KPUMIHAJIBHOTO 3aKOHOAABCTBA MYCYJIbMAaHCHKHX
JiepxaB. 3 yCiX CBITOBHX PEIITii, HANICBHO, iClIaM HAWOUTBIT OMM3BKUI 0 JICPKABU Ta
mpaBa. MycylbMaHCBKe MpaBo, IO BHHUKIO Ha HOTO TPYHTI, 30epirae BaJIUBE
3HA4E€HHS HOPMAaTHBHOTO pETyNlATOpa. BBaxaeTbcs, IO MyCyJIbMaHCHKE MpPaBO €
BIIOUTKOM BOJIi AJlTaxa, a KBIHTECCHII€EIO iCJaMy € Iapiat, KA CKIaJaeThCs 3 TBOX
YacTHH — NPUHIINIIIB BipH (aKix) Ta mpuHIMIIB mpaBa ((Hikx).

IMpn upoMmy, 3a mHEepeBaXKHOIO AYMKOIO JOCHIIHUKIB, (ikx (abo BiacHe
MYCYJIbMaHChKe MPaB0) NOAUISETHCS Ha JBl YACTHHU: MEpIIa BU3HAYAE, SIKOKO MOBUHHA
OyTH OBEJiHKA MyCyIbMaHUHA MO0 HOMY MOIOHMX, B TOW Yac SK iHIIa MICTUTh HOTO
3000B’s13aHHS CTOCOBHO Ayutaxa. IHakme xaxyun, Kopan (TojoBHa cBsilleHHAa KHUTa
MycCyllbMaH, 3i0paHHS MPOMOBiNeH, OOPSIOBHX 1 TPABOBHX YCTAHOBIICHb, MOJIUTB,

OpuUuTY, BUTOJOMICHUX  OCHOBOIIOJOKHUKOM MOX&MCZ[OM 1 3amMcaHux HOro
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CHOIBIDKHUKAMH YK€ IICIs CMEpTi NHpopoka) Ta cyHHa (30ipka XamiciB, TOOTO
po3MoBizel CHOABIKHUKIB Moxamena Ipo Te, sk BiB ceOe MPOPOK B THX UM THX
BUMIA/IKAX), B OCHOBY SIKUX TOKJAIEHO “00’Ki BU3HAHHS (313HAaHHS)”, 3aKPIILTIOIOTH 5K
i ABAJIMHA BipH, TaK 1 IpaBUIIa PEITiHOTO KyIBTY Ta MOpPaJli, 10 3arajloM BH3HAYAIOTh
3MICT MYCYJIbMaHCHKOT'O NIPaBa B IOPUJANYHOMY aCTIEKTI.

3710YMH BH3HAYAETHCS B JAOKTPHHI MYCYJIBMaHCHKOIO IMpaBa SIK JSHHS, LIO
(ropuinaHO) 3a00pOHEHO Ta KapaeTbcs AaaxoM. [TOHATTS 3704YMHY IPYHTYETHCS Ha
JIBOX MPUHIMIOBUX iesX. 3TiJHO 3 MEpPUIOI0, BBAKAETHCS, 110 BCI BUMHKH Ta HABITH
JYMKH JIFOJICH IEBHUM YMHOM BU3HAYAIOTHCS BOJICIO AJuraxa.

ITpore BcTaHoBIEHI OOXHMMH 313HAHHAMH MEXI € JOCTATHHO THYYKHMH IS
TOTO, 00 TaTH 3MOTY JIIOJWMHI B 0araTh0X BHIAIKaX CaMOCTIHHO 0OMpaTH KOHKPETHi
BapiaHTH MOBEOIHKU. YHACTIOK HBOT0 OyIb-SKAH CEepHO3HHA BYMHOK Mae OyTH
KapaHHM, OCKUIbKM BIH PO3IJISNAETHCS SK MOPYLIEHHS MYCYJIbMaHChbKHX 3a00pOH,
3arajJbHUI 3MICT SKUX 3BOAMTHCS O 3aXUCTY II’STH TOJOBHHUX IIIHHOCTEH — pedirii,
JKHUTTS, PO3yMY, ITPOJIOBXKEHHS POAY Ta BIACHOCTI.

3a Ipyror ile€r0 3J0YMHOM € HECIYXHSHICTh IIOM0 BOJII AJiaxa, TOMY
3JI0YMHHA ITOBEIiHKA 32 MyCYJIbMaHCEKAM ITPAaBOM BBaXKA€THCS HE TIJIBKH BiAXUICHHIM
BiJl IIPUITUCIB MyCYJIbMaHCHKOTO ITPaBa, 110 TSATHE “3eMHY CaHKIIF0”, a i IpiXoM, 3a SIKUH
BUHHHUHA TIOHece Kapy B iHOIOMYy (moroiibiuHomy) cBiTi. I3 3a3HadeHOro crae
3pO3yMUIHAM, IO BiAXWJICHHS BiJl OyAb-IKHX HOPM, SKi PETYIIOIOTh OBEIIHKY JIO/CH,
3a MYCYJIbMaHCHKUM IIPaBOM € OJJHOYACHO MOPYIIEHHSIM pelliridiHux 000B’s3kiB. Came
TOMY 32 HAM HE iCHY€ OPCTKHX BiJIOKPEMJIEHb MK CaHKI[ISIMH 32 TaKi HOPYIICHHS.
Bzarauni B MycyibMaHCHKOMY IpaBi iCHY€ €/I1Ha T'aly3b IpaBa, KOTPY MOXKHA BU3HAYUTH
SK AENIKTHY, KOJIM NpH KBasridikamii AeNiKTIB mifcTtaBa — e HE CTUIbKH CYCIiJIbHA
HeOe3MEeYHICTh CKOEHOT0, CKUIBKH 1HIII, TepeBasKHO PEIITiiiHI KpUTepii.

HaiirmommpeHnimoro, sk BBaXalOTh, € TpUWIEHHa Kiacudikaris, 3a sIKOl BCl
3II09MHH (TIPaBOTIOPYIIICHHS ) OJUISIOTE Ha:

1) 3mounHE HAHOUMBIIOI CycninbHOI HeOe3meuHoCTi, 00 BOHH IOCATAIOTh Ha
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“nmpaBa Amaxa” Ta KapalOThCS TOYHO BWU3HAYEHOIO CAHKIIEI0 — Xaua (HAIPUKIA,
BIJICIYEHHSIM PYKH, 3a0MBaHHSAM KaMiHHSM, CMEPTHOIO KapOIo 1 YeTBEPTYBAHHSM);

2) 310YMHU, IO TSK TATHYTH (ikCOoBaHE IMOKapaHHsS (HANpPHKIAA, Kicac —
TTOKapaHHs, 10 TOPiBHIOE TSHKKOCTI BYMHEHOTO MIPOTHIIPABHOTO TisSIHHS; Iiis — cIuiaTa
BUKYITY 32 KPOB);

3) yci iHII HOpYIIeHHS K “TIpaB AJutaxa”, Tak i IHIIKUX OCI0, SKi KaparThCs
HE(IKCOBAHOIO CaHKII€I0 — Ta3ip (CHCTEMa CyBOpO BCTaHOBICHHX (OPMaIBLHO
BH3HAUEHHX CaHKILIH 32 KOHKPETHI ITPOCTYIIKH, 110 JJ03BOJISIE JOCUTh THYYKO BUOUPATH
BHJI 1 pO3Mip IMOKapaHHS 3aJISKHO BiJl XapaKTepy MPaBOMOPYIICHHS i 0COOM BUHHOTO).

Jo 3mounHIB mepIioi KaTeropii Hajxexarb Taki ciM BHIB BUMHKIB: IEepeIio0,
B)KMBaHHS CIIUPTHUX HATOIB, KpaaiXkKa, po30iif, HeToKa3aHe 3BUHYBaueHHs B IepeItto0i,
BIJICTYITHHIITBO BiJx Bipu Ta OyHT. ['0J0BHI 37m0YMHH Opyroi Kateropii — BOMBCTBO Ta
TIJIECHI YILIKOJPKEHHS HE3BOPOTHOrO XapakTepy. Bei iHIi 3104MHY 32 MYCYJIbMaHChKUM
MPaBOM BiIHECEHO JI0 TPETHOI KaTeropii.

3araJibHOBIIOMI KpUMIHAIBHI TIOKApaHHs, TaKi, HAPUKIIAJ, K M030aBICHHS
BOJIi, B MyCYJIbMaHChKOMY TIpaBi MalOTh 3Ha4HI BiIMiHHOCTI. Tak, IHKOJIM 3aCy/KeHi J10
1030aBJICHHS BOJIi IepeOyBarOTh yIOMa Y B MEYETi, HE MAOYM MpaBa iX 3aJHIIATH.
OnHOYacHO MYCYJIBMaHCBKE MTPaBO AYKe HIMPOKO 3aCTOCOBYE CMEPTHY Kapy.

HesBaxaroun Ha Iie, CydacHE MYCYJIBMAaHCBKE IIPaBO XapaKTEPH3YETHCS
3HAYHUMH 3MiHamH. [lepeBa)KHO Lie BHABIISETHCS B TOMY, LIO Y IPABOBHUX CHCTEMax
HaWOUIBI PO3BUHYTUX MYCYJIbMAaHCHKMX KpaiH BOHO IOCTYIIOBO BTpadae IMpPOBIJIHI
nmo3uuii  Ha  KOPHCTh  3aKOHOJABCTBA,  MOOYZOBAaHOrO  Ha  IPHHIMIIAX
3axX1HOEBPOIEHCHKOI0 UM aMepukaHchkoro npasa (TypeuunHa, €runer, Adranicran

tomo) [18].
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PO3JLT VI.
INYBJIYHE TA IPUBATHE IIPABO: T1YMAYEHHS TA
3ACTOCYBAHHA
1. [ToHATTS MyOTIYHOTO Ta MPUBATHOTO TIpaBa
2. OcoOIUBOCTI MyOIIYHOTO Ta MIPUBATHOTO TIpaBa 4epe3 MPU3MY iX CIIIITEHOTO
Ta BIIMIHHOTO B HaIliOHATLHOMY Ta Mi>KHAPOJTHOMY KOHTEKCTaxX
3. TmymaueHHS myOIi9HOTO | IPUBATHOTO IIpaBa
4. YxpaiHCbKe MpUBaTHE Ta IyOIiyHe PaBo i HOro TIIyMadeHHs €BPONEHCEKUM

CYJZIOM 3 TIpaB JIIOJUHH.

BCTYVII

CucreMHHH Ta IUTICHHUA XapakTep IIpaBa, HOro 0coOIMBOCTEH B SIKOCTI
perynsTopa CyCniIbHUX BIZHOCHH NPOSBISIETHCS B TOMY YHCIHI i Yepe3 Mpu3My HOro
oIy Ha MpuBaTHE Ta myOiiuxHe. Takuit 3yMOBIEHWH OO €KTHBHO, y 3B’S3KY i3
CKJIaTHICTIO Ta HEOTHOPIAHICTIO CYCHUIBHUX BiIHOCHH, III0 TOTPEOYIOTh HOPMATUBHOL
pernamenTanii. [lounHaroun 3 aHTHYHOCTI Pi3HI ¢inocodu, Myzapeli, MpaBUTENl Ta
NPaBHUKY BUCJIOBIIIOBAIIM Pi3HI J[yMKH CTOCOBHO KPHUTEPIiB IOALTY [IpaBa Ha NPHUBATHE
1 myOiyHe, X CHIBBITHOIICHHS, BIIHECCHHS Ti€i YM iHINOI Taiy3i JO MPUBATHOTO YU
myOJiYHOrO MpaBa TOIIO. B cydyacHOMy mHpaBOBOMY CBITI CTBOPEHHSI CYBEpEHHOI
YKpaiHCBKOI JIepKaBH, AEMOKpaTh3alis CyCIJIBHO HMOJNITHYHOTO XKHUTTS, GOPMyBaHHS
IPOMAISHCBKOTO CYCHINIbCTBA, HaMaraHHs YKpaiHH YBITH 10 e€BpoImeiicbkoro
MIPaBOBOTO MPOCTOPY BHUKIUKAE HEOOXIAHICTh afamnTamii mpaBoBoi IyMKH J0 iHTEpECiB
TIOJIITHYHUX CHII, IEP’KaBHOTO YCTPOIO, MEXaHI3MiB YIIPaBIIiHHS, IUBITI3AIHAX 3acal
KOHTHHEHTAIBHOT €BPOITH.

CydacHa B3aeMOIisl IMyOJIIYHOTO ¥ TMPUBATHOTO TpaBa BifoOpaxkae pyXIUBHN
GayaHc Mipu cBOOOAM  caMOCTIHHOCTI TPOMaJsIH Y cydacHOMY cBiTi Tomlo. [Ipouecn
B3a€EMOJIIT Ta OCOOJIMBOCTI B3aEMOIIPOHUKHEHHS! MyOJIIYHOTO Ta MPUBATHOTO MpaBa sIK
Ha HalllOHATHHOMY Ta MI>KHAPOJAHOMY PIBHSIX CBiJT4aTh PO MOBHOTY IIpaBa y BCiX Horo

npodaBax SAK peryjiasaTopa BCiX CYCHiHBHI/IX BiZ[HOCI/IH, a MOKJIUBICTh TIIYMA4YCHHS Ta
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3aCTOCYBaHHS TaKMX HOPM Ha Pi3HHUX IHCTHUTYLIHHHUX PiBHSIX TOBOPUTH MPO BCEOIUHMM

PO3BUTOK TIpaBa i 3B'SI30K HAI[IOHATEHOTO MIPUBATHOTO Ta IMYOJIIYHOTO 13 M>KHAPOTHUM.

1. IIOHATTA [IYBJIITYHOI' O TA [IPUBATHOI'O ITPABA

Posmomin mpaBa Ha myOmiure (jus publicum) i mpuBaTtHe (jus privatum)
Bu3HaBa me y JlaBHbomy Pumi. IlyGmiuHe mpaBo, 3a TBEPIKEHHSM PHUMCHKOTO
IopucTa YiblliaHa, Te, 0 HaJeXXUTh IO IOJIOKEHHS PHUMCHKOI JIep)KaBU; IIPUBATHE —
SIKE HAJICXKHTH J0 KOPHUCTI OKpeMux oci0. Hanami kputepil mprHAIEKHOCTI ITpaBa 10

MPUBATHOTO YM IYOJIIYHOTO YTOYHIOBAJIMCS, OJHAK BHM3HAHHS HAyKOBOI 1
MIPAaKTUYHOI HIHHOCTI IOALTY IpaBa Ha IyOIiYHe 1 MPUBaTHE 3AIMILATIOCH HE3MIHHUM.

[IpuBaTHe mpaBo — Iie MpaBo, IO 3aXWIIA€ IPHBATHI IHTEPECH ocodW B il
B3a€MHHAX 3 IHMAMH ocobamu. BoHO perymioe Taki cdepu KHUTTERISIBHOCTI
CyCHiIbCTBa, Oe3rmocepeHe BTpYYaHHS B SKi 3 OOKy JepkaBu € oOMmexkeHUM. J[is
pEeryJroBaHHS 3a JOIIOMOTOI0 NPHBATHOTIO NpaBa XapaKTEPHUM € HACTYIHE: IepeBara
IUCTIO3UTHBHUX HOpPM; IOPHAWYHA pIBHICTh CyO’€KTIB TPaBOBIIHOCHH; BiIbHE
BOJICBUSIBJICHHST CYO’ €KTIB TIpH peaji3alfii CBOiX MpaB;, CaMOCTiHHE BH3HAYCHHS
BIAMOBIAJILHOCTI 32 CBOT OOOB’SI3KH 1 JIii; IIUPOKE BUKOPUCTAHHS JA0TOBIpHOT (opmu
peryJIIOBaHHS; TapaHTOBAaHUH CyJJOBUH 3aXUCT; TIEpEeBakHa OpIEHTAIlis HA 3aJI0BOJICHHS
0COOMCTHX Ta KOpIOpaTuBHUX iHTepeciB. [IpuBaTHE mMpaBO OXOIUIIOE TaKi raiysi, sK
LUBIUJIBHE NPaBoO, CiMeifHe, KUTJIOBE IpaBo, LMBUIBHUI Hpolec, TPYAOBE, 3eMelbHE
NpaBo, Mi>KHAPOJHE MPUBATHE MTPABO, TOPrOBEIBHE HPABO.

Irma cdepa aii mybmiuHOTO TIpaBa, B Kl peanizyeThesl MyOIiuHUH iHTEpeC.
Jis myOInigHOTO TIpaBa XapakTepHi HACTYITHI O3HAKH:

- OpieHTallisl Ha 32/I0OBOJICHHSI ITyONIYHUX IHTEPECIB;

- onHOOIYHE BOJEBUSBICHHS CYO €KTiB TMpaBa, IO MAaiOTh BIagHI
TIOBHOBa)KCHHSI;

- iepapXiyHi BiTHOCHHH Cy0’€KTIB; IIepeBara iMInepaTHBHUX HOPM.

IMmepaTHBHICTE HOPM IMYOJIIYHOTO MpaBa YiTKO BUpaykae€ HAKA30BHUH XapaKTep,

KOJIM 1X OOOB’S3KOBICTH MOUIMPIOETHCS Ha BCIX YYacCHHUKIB NpaBOBIIHOCHMH Y cdepi
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KOMIIETEHIII] ep>KaBHUX OPraHiB 1 HOCaJoBUX 0Ci0. Y MyOIiyHO-TIPaBOBHUX BiTHOCHHAX
CTOPOHH BHCTYIAIOTh SIK IOPHIMYHO HEpiBHOIPaBHI. ONHIEIO 3 TAKMX CTOPIH 3aBXIH
BUCTyNae jepxaBa abo 1 opran (mocamoBa ocoba), HagUICHHH BIaJHUMH
MTOBHOBAXEHHAMH. Y cdepi myOmigHOro MpaBa BiTHOCHHU PETYIIOIOTHCS BUHATKOBO 3
€IIHOTO LICHTPA, SIKKM € Jiep)KaBHa BllajJia.

[Iybniyae mpaBo BUpakae aep)kKaBHI, MDKACpXaBHI 1 3arajabHi CYCHUTBbHI
inTepecu. Jlo mpenmera perymoBaHHS MyOJIIYHAM IPAaBOM BiTHOCSTH:

- ycTpiit 1 QyHKIIOHYBaHHS JIepKaBH Ta ii IHCTUTYTIB;

- OCHOBH IIPaBOBOI CHCTEMH, IIPABOTBOPYOCTI 1 [TPaBO3aCTOCYBAHHSI;

- IPUHLUIY, HOPMHU M IHCTUTYTH MDKIEpP)KaBHHX BIHOCHH 1 MDKHApOIHHX
oprasizarti.

Jo my0GutiyHOTO IMpaBa MOKHA BiTHECTH HACTYIIHI Taly3i:

- KOHCTUTYLii{HE IIPaBo;

- aZMiHICTpPaTUBHE;

- (hinaucoBe;

- a/IMIHICTPaTHBHO-NIPOLIECYaIIbHE;

- KpUMiHAJIbHE;

- KpUMiHAJILHO-TIPOLIECYaIbHE;

- BUIIPAaBHO-TPY/I0BE;

- apOiTpaXHAHN TPOIIEC;

- MDXKHapOHE ITyOTigHEe MPaBo;

- MDKHapOIHE TyMaHiTapHe IpaBo;

- eKOJIOT1YHE MPaBo.

Mexi Mi>K IPUBATHUM 1 yOJIiYHUM MTPABOM JIOCHTh XHTKI, 1110 3HAYHO BILTHBAE
Ha X CIIBBIIHOIIECHHS.

[Mpeamer i MeTON MPaBOBOTO PETyJIOBaHHS, Ha SKUX IPYHTYIOTHCS MOJIITH
CHUCTEMH TIpaBa Ha rajiy3i, BU3HAYAIOTHCS TJIMOMHHAM IMOJIOM TpaBa Ha JBI
MiJICKCTEMH: TIPUBATHY i MyOJiuHy, Bigomi me 3 vaciB [laBHporo Puma. 3a Bimomoro

(hopMyII0I0 pUMCBHKOT0 FOPUCTA YIIbITiaHa, TyOTiYHe IPaBO € CTOCOBHHUM JI0 CTAHOBHIIA
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JIep>KaBH, IPUBATHE — JI0 KOPHUCTI OKPEMHUX 0Ci0.

[Ty6mivHe i mpuBaTHE MPaBo — IIe, 3 OJHOTO OOKY, CYIIEpEWwINBI, a 3 iHIIOTO —
B3aEMO3aJIeKHI rpaHi npaa. ChOroIHI MPAaBOBI CUCTEMH 0araThOX IMBITI30BaHUX KpaiH
IPYHTYIOTHCSI Ha MPHUHIHUII TMOUTY IpaBa Ha npuBaTHe i myOmigyHe (OPH, dpanis,
Itamis, Icmanis ta iH.). CBiTOBa FOpUAMYHA HayKa BU3HAE IOML MIpaBa HA IPUBATHE i
myOJIIYHE IEBHOO MIPOI0 YMOBHHUM, aji€ HEOOXITHHUM.

[IpencraBuMo mofin mpaBa Ha MPUBATHE ¥ MyOJIigHE 3 YKa31BKOIO MpeaMeTa,
O3HAaK, METOAY, SIKI € CTOCOBHUMH JI0 KOXKHOTO 3 HUX:

- myOJIiYHe MPaBo — MiJCHCTEMA TIPaBa, IO PEryIIIOe JepKaBHi, MiXICpKaBHI
Ta CYCIIUIBHI BiIHOCHHY;

- TIpUBaTHE TpaBO — MiJCHCTEMa IIpaBa, IO PETyJII0E€ MaifHOBO-BapTicHI
BiTHOCHHH 1 0cOOMCTI HEMalHOBI BITHOCHHH, SKi BUHHKAIOTH i3 MPHBOAY ITYXOBHHUX
Omar i IoB's13aHi 3 0COOUCTICTIO X YYaCHHUKIB.

[Ipeamer perymroBaHHA MyONiYHOTO TpaBa — cdepa «IepKaBHHUX CIIPaB»:
cdepa yCTporo i TisUTBHOCTI JepyKaBH SK ITyOIiYHOI BIIaH, yCiX MyOJIIYHUX IHCTHTYTIB,
arapary Jiep)KaBH, aMiHICTPaTUBHUX BiJHOCHH, JAEPKABHOI CITy>KOU, KpUMIHAILHOTO

nepeciiyBaHHss 1 BIINOBIAANBHOCTI, TPUHLMWIIB, HOPM 1 IHCTHUTYTIB
MDKIEp>KaBHUAX BITHOCHH 1 MI>KHApOAHUX OpraHizamii i T.1.

IIpeamer perymioBaHHS NPUBATHOTO INpaBa — cdepa «IPUBATHUX CIIPaBy:
cdepa cTaTycy BUTBHOI 0COOM, TIPHBATHOI BIACHOCTI, BUTHHUX JOTOBIPHHUX BiJHOCHH,
CHaJIKyBaHHSA, BUTBHOTO MIEPEMIIIEHHS TOBapiB, MOCIYT 1 piHAHCOBUX KOIITIB i T.1I.

O3Haku my0IiyHOTO TIpaBa:

1) perymroe BiTHOCHHH MiX IEp>KaBHIMH OpraHAMH a00 MiX TPHUBATHUMH
0co0aMH 1 JepiKaBoIo;

2) 3abe3neuye myOIiYHUH iIHTEpeC — aKIeHTYe yBary Ha 3a00poHax, 000B'sI3Kax
mrozel (MmiIaHux ) mepe Iep:KaBoro;

3) 3abe3neuye 0OHOCTOPOHHE BOJICBUSIBICHHS Cy0'€KTIB MpaBa;

4) mpuryckae MUpOKy cepy po3cyay;

5) wMicTUTh HOpPMH 3arajgbHi #W 0€30C000Bi, IO MalOTh HOPMATHBHO-
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OpiEHTYBaJIbHHUH BILJIHB;

6) XapaKTepH3YeTbCs IEPEBOKCHHAM JIUPEKTUBHO-O0OB'I3KOBHX HODM,
PO3paxoBaHMX Ha i€papXiyHi BiTHOCHHH CYO'€KTIiB 1 CyOOpAMHAIII0 MPAaBOBUX HOPM i
aKTIB;

7) WHUPOKO BUKOPHUCTOBYE HOBITHI TEXHIUHI IPHHOMH.

O3Haku MPUBATHOTO MpaBa:

1) perymroe BiTHOCHHH IPUBATHHUX OCi0 MiXk c00010;

2) 3abe3mevye NMPUBATHUH IHTEpEC: aKIICHTYE yBary Ha eKOHOMI4Hild cBOOOII,
BIILHOMY CaMOBHSIBJIEHHI W pIBHOCTI TOBapOBHPOOHHWKIB, 3aXHCTI BJIACHUKIB Bij
CBaBOJIi JIEPXKaBH;

3) 3abe3neuye BiIbHE BOJICBHUSBICHH CY0'€KTIB IIPH peastizaliii CBOiX Mpas;

4) mpuITycKae MUPOKE BUKOPUCTAHHS JOTOBIPHOI (POPMH PETYITIOBAHHS;

5) MICTHTh HOpPMH, SIKi € 3BEpHECHHMH [0 CYO'€KTHBHOTO IIpaBa Ta
3a0e3MedyIoTh CyJJOBHH 3aXHCT;

6) XapaKTepU3yeThCS MIEPEBAKECHHAM AUCIIO3UTHBHUX HOPM, PO3PAaXOBAaHUX HA
CaMOBIIIOBINAJLHICTE 3a CBOI 000B'SI3KH Ta [Iii;

7) 30epirae KilaCH4Hy IOPUANIHY TEXHIKY.

Mertop myOIi4HOTO MpaBa - IMIIEpaTHBHUH.

Mero/ MpUBaTHOTO TpaBa — AUCIIO3UTHBHUH.

lamy3i mpaBa, y SKHX Ha4aJoOM € IIyOJi4HE WIPaBO: KOHCTHUTYIIIHHE,
aJMiHICTpaTHBHE, KpUMiHAIbHE, (DiHAHCOBE, IO BKIIOYAE OIO/KETHE 1 IMOJATKOBE,
aJIMiHICTPaTHBHO-TIPOLIECYaIbHE; KpUMIHAJBHO-TIPOIIeCyalbHe, MiKHApOAHE ITyOIiuHe,
MDKHapOJHETyOTigHe MpaBo Ta iH.

lany3i mpaBa, y sIKMX HayaJOoM € INPUBaTHE IpPaBoO: LMBIIbHE, CiMeilHe, -
aBTOPCHKE, )KUTIIOBE, TPYIOBE, LIUBIIbHE IPOLeCYalbHE, MDKHApPOJHE IPUBATHE IIPABO
Ta iH.

Kpurepii BilHECEHHST HOPM JI0 IPUBATHOT'O YK MYOJIIYHOTO IpaBa:

1) inTepec (ImyOnmivyHUH, IepKaBHUH iHTEpeC — Taly3b ITyOJIiYHOTO IIpaBa,

MIPUBATHUI — rajly3b IPUBATHOTO IIPaBa);
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2) mpeAMeT MPaBOBOT'0 PEryJIIOBaHHs (IPUBaTHOMY IpaBy BIIACTHUBI HOPMH, SIKi
PETYIIOI0Th MaifHOBI BiTHOCHHHY, ITyOIITHOMY - HEMAITHOBI);

3) Merox mpaBOBOrO perymoBaHHA (y NyOmiyHOMY TIIpaBi — MeETOJ
cybopauHarii, y mpruBaTHOMY — METOJ KOOpAHMHAILi1);

4) cy0'exTHHH cxiaf (yOIivHE MPaBO PETYIIOE BITHOCHHU MPUBATHUX OCi0 13
JIep’kaBoio a00 MiX JIep>KaBHUMH OpraHaMH, TPUBATHE — IIPUBATHUX OCI0 Mixk c00010).

Takum 9wHOM, Tady3i IMpaBa MOXKHA MOAIIHTH HA Ti, y SKAX NEpEeBaKaloTh
Havajia ImyOJIiuHOro Mpasa, 1 Ti, Y SKUX NPEBaIOIOTh Havyaja IpUBaTHOTO mpasa. J{is
NepIIuX € XapakTepHUM IMIepaTUBHHUNA (CyOmigpsAHOCTI) METOJ| IPaBOBOTO
PperyJIIoBaHHS, IS APYTUX — TUCIIO3UTHBHU (AaBTOHOMI).

[NepeBaxkeHHs y ramysi npaBa Hadai 1myoigaoro (abo MpHBAaTHOIO) MMpaBa He
BUKITIOYA€ HASBHOCTI B Hilf HOPM NPHUBATHOTO (a00 MyOJiYHOTO) MpaBa i, BiAOBIAHO,
MIEBHOTO CYMIIICHHS IMIEPATUBHOTO 1 JMCIO3UTHUBHOTO METOMIB PETYJIOBAHHS, IO
CBIYUTB MPO BiACYTHICTh «YUCTHX» TaTy3el mpasa.

[Ipumipom, MiAIPHEMHHUIIBKE TPABO — CHCTEMA HOPM, IO PETYIIOIOTh MaifHOBI
(TOBapHO-TpONIOBI) 1 YIIpaBIiHCHKI BiJIHOCHHU.

SIKIIO METONOM PEryIIOBaHHS HEPIIUX € TUCIIO3UTHBHUI (OpiEHTOBaHUI Ha
PIBHICTB CTOPIH-TIATIPUEMIIIB), TO IPYTUX — IMIIEPATUBHUH (y BITHOCHHAX ITiANPUEMIIIB
W opraHiB ynpaBiliHHS BiH nepeabauae 0OOB'SI3KOBI YNpaBIHCHKI aKTH, aJpecoBaHi
M IIPUEMITIM — y MEKaX KOMIICTEHIIi1 YIIPaBIiHCEKOTO OpTaHy).

Exonoriune, arpapHe, 3eMesbHE IIpaBO BHACTIJOK crenu(ikd mpenmera
MIPaBOBOTO PETYIIOBaHHSA MOTPEOYIOTh CYMIIIEHHS KIUTBKOX METOIIB IPaBOBOTO
PETYIIOBaHHS.

B ekosoriuHOMyY MpaBi 3aCTOCOBYIOThCS: IMIEpPAaTUBHHUN (BJIQJHUI) METO[,
HeOOXimHMIA IS 3a0e3MedeHHs] BUKOHAHHS €KOJOTIYHHMX IPUITMCIB; ITUCIO3UTUBHUI
METOJI PIBHOCTI CTOpPIH 1 BUIBHOTO BOJICBHSIBJICHHS, HEOOXiHUI ISl palliOHAILHOTO
BUKOPHCTAaHHS TIPUPOJHUX PECYpCiB, €KOHOMIUHHMX 3aXOJIB PpEryJroBaHHS SKOCTI
HaBKOJIMIIHBOTO CEPEIOBHIIIA.

3eMenbHEe MPaBO TAaKOX IIOEAHYE y COO1 €IEeMEHTH IpPOBIAHUX METOJIB
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(iMIiepaTuBHUI) aMiHICTPATUBHOTO i (JJMCHO3UTHBHUI) LIMBIILHOTO MpaBa.

[MpouecyanbHuM Taiy3siM IpaBa — LUBUIBPHOMY IIPOIECyalbHOMY IIpaBy i
KpUMiHAJILHOMY IIPOIieCyabHOMY ITPaBY BJIACTHBI €JIEMEHTH SIK JUCHO3UTHBHOTO, TaK
1 IMIEpaTHBHOTO METOJY, 3 MPEBAIIOBAHHSAM OIHOTO 3 HHUX. 3pO3yMiNo, MO CHCTEMa
METOJIiB IIPAaBOBOTO PETYIIOBAaHHS IepeOyBae y MOCTIHHOMY pyci, AMHAMIII.

IcHytoTh pdexinbpka Teopii OOTPYHTYBaHHS KpUTEpPIiB MOAUTY TpaBa Ha
myOIiyHe i MpUBaTHE: MaTepiaibHi (Ha OCHOBI iHTEpeciB), popManbHi (32 IOPHINIHUMHI
KpUTEpisiMK) 3MillIaHi (IOe€AHYI0Th MaTepianbHi Ta ¢popManbHi kpurepii). Takuii moain
He 3arepedye TpaauIifHOrO Tajy3eBOro MOJUTy CHCTEMH IpaBa, OJHAK CYTTEBO
JIONIOBHIOE YSIBJIIEHHS PO i1 CTPYKTYPY.

[TyGniune mpaBo — 1e miJcHCTEMa IpaBa, sIKa CKJIAJA€ThCs 3 HOPM, MIO
PETYIIOI0TH BITHOCHHU, TOB'SA3aHi 31 3[iiiCHeHHsIM (YHKIIN myoniuHoi Biamu y chepi
peamizamii iHTepeciB JIEp)KaBHM 1 MICIIEBOTO CaMOBPSAYBAaHHS 3a JIOTIOMOTOIO
IMIIEPaTHBHOT'O METOY TIPABOBOTO PETYITIOBAHHSL.

[IpenmeromM myOmiYHOTO TIpaBa € BIAHOCWHU, TIOB'S3aHI 3 peaizalliero
nyoniyaux inTepeciB. 1li BiAHOCHHHM 3a3BHYail BUHHKAIOTh MK Cy0'€KTaMH BIIaJHUX
NOBHOBa)XEHb, & TAKOXK MIXK Cy0'€KTaMH BIIQIHUX MOBHOB)KEHb Ta IHIIUMH Cy0'€KTaMK
mpaBa.

Merop pery:oBaHHs ITyOIiYHOTO IpaBa CTaHOBHUTH CYKYITHICTb IIPUHOMIB, 110
XapaKTepU3YIOTh BHKOPHUCTaHHA B MyONIYHO-TIPaBOBiH cdepi TOrO0 UM IHIIOTO
KOMIUIEKCY IOPHIUYHUX 3aco0iB. BiH € iMmmepaTuBHHM, 3a0e3medye TOOYAOBY
myOmiYyHUX  TPAaBOBIMHOCHH 32  CyOOpAMHAIIIHOIO  CXEeMOI0  «BlIaja  —
MiOIOPSIIKYBaHH», Tependadae HaOUICEHHS OTHOTO i3 CyO'€KTiB IIpaBOBiTHOCHH
BJIaJIHUMH OBHOB)XEHHSMH 1 KOMIIETEHIII€1O0.

o cxiaxy myGuigHOTO mpaBa BXOJATh: MaTepianbHi MyOJIiYHO-TIPaBOBI Taly3i
(koHCTUTYLIMHE, aaMiHICTpaTUBHE, KpHMiHajibHE, (iHAHCOBE NpaBO Ta iH.) 1
npolecyaibHi IyONiYHO-IIPaBOBI raiy3i (KpUMiHaJbHE MpPOIECyalibHE, LUBLIbHE
IIpolecyaibHe, aJJMiHICTpaTUBHE IPOLeCyaTbHE ITPABO TOIIO).

[TyGniuHe mpaBO XapakTepU3YEThCS MEBHUM IIOHATIHHAM — amnapaToMm:
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«IyOINIYHUH iHTEpecy, «cy0'eKT MyOIIYHOTO MpaBay, «00'eKT MyOIiYHOro MpaBay Ta iH.

[TyOmivHmii iHTEpEeC — 3araNbHUH IHTepeC CYCHIIbCTBA, BU3HAHUN IEPIKABOIO,
SKUH CITUpAEThCS Ha il MATPUMKY i IPaBOBHH 3aXHUCT.

Cy0'ext myOmigyHOTO TpaBa — ocoba, CTBOpeHa abo BH3HAHA B MOPSAKY,
BCTAaHOBJICHOMY HOpPMaMHM ITyOJIIYHOTO TpaBa, sIkKa Mae€ MOBHOBA)XEHHS Ha yd4acTb Y
MyOJIIYHO-TIPABOBHX BIJHOCHHAX 3 METOK 3a0E3MMEUYCHHS 1 3aXHCTy MyOIiuHHX
inTepeciB. Hum moxe OyTH neprkaBa, opra JepKaBHOI BIQAW YA OPTaH MiCIIEBOTO

CaMOBPSIIYBaHHS Ta X MOCaq0Bi 0COOH.

OO0'exT myOJaiYHOTO mMpaBa — O00'€KT, MO0 SKOTO BHHHUKAIOTH CYCIIIbHI
BIZITHOCHHH Y 3B'SI3KY 3 peajtizali€eio myoaiuHoro inrepecy. Takumu o0'ektamu € 6e3rnexa,
iHpOpMais, comianbHi ad0 aJMiHICTPaTUBHI MOCIYTH TOLIO.

[lpuBatHe mpaBo — Ie MiACHMCTEMa MpaBa, SKa CKJIAJAETHCS 3 HOPM, MIO
PETYIIOI0TH BiTHOCHHH, HE TTOB'sI3aHi 31 3iHCHEHHM (YHKIIN TyOniuyHOi Baau y cdepi
peaiizanii mpuBaTHUX IHTEPECIB, 3a JOMOMOTOIO JUCTIO3UTHBHOTO METOY.

[IpenmeToM mpUBaTHOTO TpaBa € BiIHOCHHH, IOB'SI3aHI 3 peaii3ali€io
npuBaTHUX iHTepeciB. Lli BiTHOCMHU 3a3BMYail BHHUKAIOTh MK (ismyHMMH Ta/abo
IOPUINYHAMHU 0COOAMH.

MertoJ y TpUBaTHOMY IPaBi XapaKTEPH3Y€EThCA:

a) TUCIIO3UTUBHICTIO (cy0'ekTaM HajaHa cB00Oa BUOOPY BapiaHTa NOBEAIHKH:
BOHM MOXXYTh BUKOPHCTOBYBATH BCTAaHOBJICHI 3aKOHOJABCTBOM MOJIEINI MTOBEAIHKN a00
CTBOPIOBATH BJIACHI IIPaBUIIA);

0) BU3HAHHSM aBTOHOMII BOJIi Ta TIPAaBOBOI iHILIaTHBH Cy0'€KTiB (30KpeMa, IpU
BYMHCHHI TNPAaBOYMHIB, BU3HAYCHHI IX MPAaBOBOTO 3MiCTy, 3aXHCTi CYO0'€KTHBHOTO
npaBa);

B) IOPUIMYHOIO PIBHICTIO CY0'€KTiB IPUBATHOTO TIPaBa.

Jlo ckiagy mpHUBaTHOTO IpaBa BXOIATH Tally3l IUBIJIBHOTO, CIMEWHOIO IpaBa
Ta OKPEeMi IHCTUTYTHU TPYIOBOTO, JKUTIOBOI'0, 36MEIBHOTO IIpaBa Ta iH.

[MpuBaTHe mpaBO TakoX Ma€ BJIACHUH MOHATIHHWN amapar: "TpUBaTHUIN

iHTepec", "cy0'exT npuBarHOrO npasa”, "00'eKT IpUBaTHOTO MpaBa’ Ta iH.
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[MpuBatHUil iHTEpec — le iHTEpecC OKpeMoi OcoOu, SIKWUA BHU3HAETHCS 1
3aXUILAETHCS IeprkaBoro. Jlo MPUBATHHUX HAJIEKATh IHTEPECH y chepi 0COOHCTOr0 KUTTS
(tyxoBHOTO XHTTSI, chepH Mi>KOCOOHCTICHOTO CIUIKYBaHHS, MaifHOBOI cepH Ta iH.).

Cy0'exT mpuBaTHOTO TpaBa — (pizmuHa abo opuandHa 0coda, CTBOpEeHa abo
BU3HAHA B YCTAHOBJICHOMY HOpMaMH IIPUBATHOTO IIpaBa MOPSIKY, 31aTHA OpaTH y4acTh
y IPUBATHONIPABOBUX BiTHOCHHAX 3 METOIO 3a0€3MeUeHHsI 1 3aXUCTY BIACHUX iHTEPECiB.

BopaHouac BigmoBigHO 10 HOPM ITYOJIiYHOTO TpaBa BiH MOXKe OyTH cy0'eKTOM
nyOJIIYHO-TIPABOBHUX BIIHOCHH (HANpPUKIaA, y pasi MMOJaHHS IT030BHOI 3asBH 110 CYIY
¢iznuHa ocoba BcTymae B MyOJIiYHO-NIPAaBOBI MpoliecyalbHI BiIHOCHHHM). Tak camo
cyO'ekT myOmiuHOTrO mpaBa (HANpPUKIIA[, MiclleBa paja) MOXKe crath cy0'eKToM
MIPUBATHOIIPABOBHX BiJJTHOCHH, BUNHSIIOUH [IUBUILHAHN ITPABOYHH.

MixHapomHi BIZHOCHHH HE OOMEXYIOTBCS TIIBKH MDKICP)KaBHUMU,
MIDXBIIAJHAMH KOHTaKTaMHA OCHOBHHUX CY0'€KTiB MIKHApOJHOTO IpaBa. BinOyBaroThcs
MTOCTIHHI KOHTAKTH MK (Qi3WYHUMH 1 IOPUANIHIMH 0CO0aMH Pi3HOMAHITHHX AEpKaB,
Ha piBHI MDKHapOJHUX HEYPAIOBHX OpTraHi3allii, sKi peryorThes a0 HAI[iOHATEHUM
NpaBOM BiJIOBIAHOT AepxkaByu a00 HOpPMaMy MiXKHAPOJAHOTO TIPUBATHOTO MpaBa.

Sk 3a3Havyanoch BHINE, MDKHApOJHE MyOJiuHE INpaBO — L€ CYKYIHICTh
IOPUIMYHMX TIPUHIHIIIB 1 HOPM, 1110 PETYJIIOI0Th BIJTHOCHHH MIX Jep>KaBaMH Ta IHITUMH
cy0'eKTaMu MIXXHapOJIHOTO I1paBa.

VY cBOIO Uepry, Mi>KHapoJHE IIPUBATHE ITPABO — L€ CHCTEMa FOPHANYHUX HOPM,
CIIPSIMOBAaHUX Ha PEryJIIOBaHHSA MDKHAPOIHUX HEBIAJHUX BiTHOCHH 3 "iHO3EMHHUM
enemenToM". Mixknaponune npuBatHe mpaBo (MIIpIl) ocrarouno chopmyBamock Sk
He3aJexHa ranysb npaea B XIX cr. Paninie BOHO po3risiaiock sSK YacTHHA 1HIIMX
ranyseii mpaBa. CrmodaTKy TakMii TEpPMiH 3aCTOCOBYBaJIM Yy KpaiHax €Bpomu Ta
JlaTuHChKOT AMEpHUKH, a Mi3HiIIe i B KpaiHaxX 3arajJbHoi CHCTEMH mpaBa (common law),
X04a TaM WOMY TaK i He BAAIOCS BUTICHUTH TPAaIMLIiHHUI TepMiH "KouiziliHe npaBo”
(conflict of laws). Ha nymky K. Jlincraiina, I'. [Tappa-Apanrypena, repmin MIIpIl ve €
Hi MDKHapoaHUM, 00 OiNbIIICTh 0TO HOPM CTBOpEHa "HAIliOHATLHUM" 3aKOHO/IABIIEM,

Hi MOPpUBATHUM IIPpABOM, OCKIJILKH BOHO HE CTOCYETBCA JIMIIC ITPUBATHOIIPABOBUX
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BigHOCHH. OKpiM TOro, NesKki aBTOpWM BKa3ylOTh Ha Te, 10 Yy Cy4acHOMY IIpaBi
BiTOYBA€ThCA «IIyONIIU3aIlis» MPUBATHOTO IpaBa 3aBISKH IMIMPIIOMY BTPYYaHHIO
JiepkaBu 'y cepu MpUBAaTHUX iHTEpeciB MoAuHN. OIHAK 3arajgoM OibIIiCTh IOPHUCTIB
MDKHapOJHE MPUBATHE MIPaBO BH3HAYAE SIK TalTy3b HAI[IOHAIBHOTO, @ HE MIXKHAPOIHOTO
MpaBa, OCKIJIBKK BOHO Ma€ MIKHAPOAHHUI MpPEAMET PEryJIoBaHHS, aje iHIII JpKeperna.
TepMiH «Koi3iliHE MTPABOY» € 3aHAATO NIMPOKUM, OCKUIBKH HOTO MOXHA TIIyMAuUTH SIK
TakWi, 10 OXOIUTIOE HE JIHIIE KOMi3ii MK IPUBAaTHUM IIPaBOM Pi3HUX KpaiH, ane i
KoJi3ii y cepi myOnivyHOTO npasa.

[ToHATTS «MDKHAapOAHE TIpPHBAaTHE IPaBO» Ma€ pI3HUKA 3MICT Yy pi3HHX
HaIllOHAJIBHO-TIPAaBOBUX  cucreMax. BoxgHouac, ocHoBa MIIpIl 3anumaerscs
HE3MIHHOIO — KOJI3iifHI HOpMH, 3a JIONIOMOTOI0 SIKMX BHM3HAUAIOTh CHTYyallii, KOJH
3aCTOCOBYETHCSl HalliOHAIbHE NPUBATHE IPaBO, a KOJIM iHO3EMHE IPUBATHE IIPaBo.
igpyuruku 3 MIIpll nemani gacrimie BKIFOYAIOTH e i TaKi TUTaHHS, SIK MIXKHAPOTHUH
IUBUTBHUN TIpOIleC 1 HAaBiTh KOMI3iMHI NHUTaHHS MyOJi4HOrO mpaBa (MiKHApOIHE
KpUMiHaJbHE TPaBO, MIKHAPOJHE agMiHICTpaTHBHE i MKHApPOAHE BAIOTHE IIPABO).
OO6roBoproeThbest Takoxk nuTanHs, yu € MIIpIl yacTuHOO My6IivHOrO 200 MPUBATHOTO
npaBa. BigmoBinp Ha 1€ MUTAaHHS 3aJISKUTh BiJl TOTO, J€ NPOBOJUTHCS MEXa MiX
NPUBaTHUM 1 MYyOJIYHMM NpPaBOM, a TaKOX BiJ OCOOJIMBOCTEH MpPaBOBOI CHUCTEMH
OKpEMOI KpaiHu.

VY cydacHiit qoktpuHi ctocoBHO Mictst MIIpIl B topuangHill cucTeMi CKIaIocs
TPU OCHOBHHX Migxonau. Ha AyMKy IpencTaBHHUKIB MEpLIOro IMiAXOIy, MIXKHapOIHE
mpaBo y mupokoMy cMmucii ckmagaerses 3 MIIpIl ra MIIII. IIpuxunbHUKHA Opyroro
nigxoxy nepekoHadi, mo MIIpIl BXoqutes y cucteMy BHYTPIIIHBOTO IIpaBa ICp>KaBH.
Bonnouac, nesiki 3 Hux Buniisatots MIIpIl sk camocTiiiny ramy3p npasa. [IpencraBHIKH
Tpetboro minxoxy po3rsigarore MIIpIl Sk  «ITOMiCHCTEeMHUH KOMITIEKC», IO
CKJIaJa€eThes 3 [BOX BUiB HopM MIIpII:

- MKHapOJIHO-TIPaBOBUX HOPM;

- BHYTPIIIHBO/ICPIKaBHUX HOPM.

3arajoM crocTepiraeTbesi TICHUH B3a€MO3B'I30K MIXKHAPOIHOTO MYOIiYHOTO 1
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MDKHApPOJTHOTO MPUBATHOT'O 1PaBa, OCKUTLKY BOHU:

- Y OIMPOKOMY PO3YMiHHI PETYITIOIOTh MIXKHAPOIHI BiTHOCHHH;

- IX 3arajgpHi 3acagyl CTOCYIOTHCSI OCHOBHMX IIPHHIUIIIB MDKHApPOJHOTO
yOTi9HOTO TIPaBa;

- 1 B MDKHApOJHOMY ITyOJIIYHOMY TIpaBi i y MiXKHapOJHOMY IIPUBATHOMY IIpaBi
3aBXK/M € BU3HAHHS IPABOCYO'€KTHOCTI 1HIIOI ACPIKaBH;

- MDKHapoAHI JIOTOBOPH 3 IMHUTaHb MIKHAPOJHOTO TPUBATHOTO IIpaBa HE
MOXYTb CYIEPEUUTH IPUHIMIIAM MIKHAPOJHOTO ITyOJIIYHOTO MPaBa, BCTAHOBIIIOIOYU Y
TaKWii croci0 3araipHi MPaBOBI YMOBHM MIDKHAPOIHOTO CIIBPOOITHHIITBA B Pi3HHX
raiyssx.

VY 3B'3KYy 3 [UM JesKi HayKOBI[ BBaXKalOTh HEJOLUUIBHUM BUALIATH
MDKHapOJHE MPUBATHE Ta IyOJIidHE MPaBO SK OKpeMi rarysi mpasa.

Ane OKpiM CIUTPHUX PHC iCHYIOTH i BimMiHHI. PosmexyBanus mixk MIIpIT i
MIIIT mo>xHa 311iiCHIOBATH HA TaKUX ITIACTaBaX:

- 3a cy0'eKTaMH: y MKHApOAHOMY ITYOJIIYHOMY TIpaBi Cy0'€KTaMHU € IepKaBH i
Hanii, 1o OOpPIOThCS 32 HE3aJIEKHICTh, MDKHAPOJHI opraHizamii, a B MDKHApOJHOMY
NpUBATHOMY TIpaBi - (i3u4Hi Ta ropuandHi ocodou. MIIII nuie nenerye cBoto

FOPUCITUKITIIO OKPEMHM THITUM CyO'€KTaMm;

- 38 IPEJIMETOM IIPABOBOT'0 PETYJIIOBAHHS: Y MDKHAPOAHOMY ITyOJIIYHOMY IpaBi
- IIe MDKIEpXKaBHI MDKBIAIHI BiTHOCHHH, a B MIKHApOJHOMY NPHUBATHOMY IIpaBi -
MDXKXHapOJIHI IPUBATHOINIPABOBI BiTHOCHHY (LIUBLIBHI, CIMEWHI, TPYAOBI Ta iH.);

- 3a pKepellaMH: MDKHApOTHHUHA JOTOBIp, MDKHApOAHHWN 3BHYAl Ta iH. Y
MDKHApOJHOMY ITyOIIiYHOMY TIpaBi, a TAKOK HalliOHAJFHE 3aKOHOIABCTBO, MIXKHAPOIHI
JIOTOBOPY Ta iH. B MDXKHApOJHOMY ITPUBATHOMY MpaBi;

- 32 METOJIOM IIPaBOBOTO PETYINIOBAHHSA: Y MIKHAPOJAHOMY ITyOITi9HOMY TpaBi -
Ll Y3rOJDKEHHS BOJII JepKaB; y MDKHApOJHOMY HIPUBAaTHOMY MpaBl - ITOMOJaHHS
KOJI3iit;

- 3a BHJAaMHM BIANOBIJAJNBHOCTI: Y MDKHAapoOJHOMY IIyOJiYHOMY TIpaBi

nepen0ayaeTbess  MDKHApOJHO-TIPAaBOBA  BIJNOBINAIBHICTB, Yy  MDKHapOJHOMY



406
Hasuanvnuii nocionux. Maeicmepcoruii kype 081 Ilpsao

MPUBaTHOMY TIpaBi — HWBLUIEHO-TIPABOBA;

- 3a cpeporo Iil: y MiKHapOZHOMY ITyOJIIYHOMY TIpaBi ii MOJKHA BU3HAYUTH K
riobanbHy (OXOIUTIOE BCI JepikaBM i iHIII CyO0'€eKTH MIKHApOAHOTO IIpaBa), a B
MDKHApOAHOMY IPUBATHOMY IIPaBi BOHA Ma€ HamiOHAIBHI MexXi (Y KOXKHIH JepikaBi €
CBOE MDXKHAPOJHE MPUBATHE MPABO).

TakuM dYHWHOM, CHIBBIZHONIEHHS MDKHApOAHOTO ITyOJiYHOrO TpaBa i
MDKHapOJHOTO IIPUBATHOTO IIpaBa XapaKTePH3YEThCs iX B3a€MO3B'SI3KOM, SKUH
3YMOBJICHHI THM, 1110 BOHH PET'YJIFOI0Th MiXKHAPOTHO-IIPABOBI BITHOCHHH, SIKi BUXO/SAThH
3a MexI1 OJHI€T eprKaBH 1 MOB'A3YIOTH /1Bi 200 Oiblle JepskaB (Y TOMY YHCIi
BIAHOCHHM, SKI BHIUIMBAIOTH 13

BHYTPIIIHBOEPKaBHI 3a3HAYCHHUX

MDKHapOJHHUX).

2. OCOBLJIUBOCTI IYB/IIYHOI'O TA I[IPUBATHOI'O IIPABA YEPE3
[IPU3MY IX CHUIBHOIO TA BIIMIHHOIO B HAIJIOHAJIBHOMY TA

MDKHAPOJHOMY KOHTEKCTAX

I"onoBHI 03HaKM Ta KpuTepii Moy, BioOpaxeHi y Tabnumi:

Kpurepiit nominy [Ty6niune mpaBo ITpuBatHe npaBo
IIpenmer Cdepa myOmiganx Ccepa npuBaTHHX
BIJHOCHUH BigHOCHH
Merton ImneparuBHuit Jucno3utuBHUN
Inrepec [Ty6niunmii IIpuBatHuit
Cy0’exT JepxaBa, opranu ®i3uyHi Ta IOPUANYHI
Jiep>KaBHOI BIIaJIH, ocobn
OpTaHH MiCLIEBOTO
CaMOBPsIIYBaHHS, 1X
I10caioBl ocoon
Xapakrep HepiBHicTs (ropunndaa PiBHicTh (FopuanyHa
BITHOCHH MIXK IO PAIKOBAHICTB ) HETI ATTOPSAKOBAHICTB)
cy0’ekTaMu
Bun nmpaBoBoro LentpamnizoBane JeuenTpanizoBane
pErynOBaHHS
Bun HopMm mpaBa ImnepatuBHi Jlucno3uTuBHI
Tun npasoro CrienianbHuii 3aranpHUHA
perynoBaHHs
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3. TIIVMAYEHHA [1VBJITYHOI'O I I[IPUBATHOI'O TTIPABA.

CyuyacHMl  cTaH  BITYM3HSHOIO  IIPUBATHOTO IpaBa  OOYMOBIICHHH
(opMyBaHHIM JIEMOKPAaTHYHOTO, COLIAIFHO OPIEHTOBAHOTO CYCIILIBCTBA PHHKOBOI
SKOHOMIKH, 110 BU3HAYa€ OCHOBHI HAaNpSIMH PO3BUTKY IPHBATHOTO IIpaBa B YMOBax
mpoBeaeHoi B Ykpaini Ha nodatky XXI cr. (2001-2003 pp.) xogudikarmii muBiIsHOTO,
TOCIIOZAPCHKOT0, 3eMENbHOI0 3aKOHOIABCTBA.

JonmatkoBa aKTyaJbHICTh BCTaHOBJEHHS KOHIENTYAIbHHX IIOJIOXKEHb
BITUM3HSIHOTO NPUBATHOTO IpaBa OOYMOBJICHA, 30KpEMa, HASBHICTIO CHUCTEMHHUX
cynepeyHocTeil Mixk KoqudiKoBaHUMH akTaMu B cdepl NMpUBATHOTO NpaBa (B mepuly
yepry, Mmix L{uBineauM i ['ocrioapcbkuM KoJieKcaMu), HEUITKICTIO CIIiBBIHOIIEHHS

3araJbHO-IIMBUIBHUX BIJIHOCHH 3 iHIIMMH NIPUBAaTHO-ITPAaBOBUMH BiJJHOCHHAMH
(cimefitnuMu, TpyOOBHMH, Yy cdepi KOPUCTYBaHHS HAApaMH), MO0 BHMArae
(hopMyIrOBaHHS HAYKOBO OOTPYHTOBAHMX ITiIXOMIB, SKi BiIIOBIZATUMYTh OCHOBHUM
COLlIATbHUM  I[IHHOCTSIM JI€MOKPaTHYHOTO CYCIIBCTBA 1 CHPUATUMYTH HOTO
YCTAJICHOMY PO3BHTKY.

CydJacHa cHUCTeMa NpPUBAaTHOTO TIpaBa CKIAMAAEThCS 3 TMEBHOI CYKYITHOCTI
Y3TO[DKEHHUX Mi’K COOOI0 IIPHUBATHO-TIPABOBHX 32 CBOTM XapaKTepPOM IIPABOBHX YTBOPEHb
(SIK1 B JOKTPHHI 3a3BUYai HA3WBAIOTH I'aTy3sIMH IpaBa).

Businenns nepeniky cgep (rany3eil) npuBaTHOTO IpaBa BUMarae HOAUTY IIHX
YTBOPEHb Ha Taly3i MyOJiYHOrO 1 MPUBATHOIO IpaBa, 3 IOTPUMAHHAM IPAaBOBHX
TPaAWLii, TPUTAMAHHUX €BPONCHCHKOMY KOHTHHEHTAIBHOMY TIpaBy. Y KpaiHax
KOHTHHEHTAIBHOI €BPOMH 0 MyOJIiYHOTO MpaBa TPAAUIIHO BiAHOCHUTH Taki MPaBOBi
YTBOPEHHS, K KOHCTHTYLIWHE, aAMiHICTpaTHBHE, KPUMiHAIBHE TIPABO.

[TpuBaTHE MpaBO PO3IIISAAETHCS K CUCTEMa JDKEpell TpaBa, 10 PEryiiolTh
BITHOCHHHM MIX IX yJaCHHKaMH SK MPUBATHUMH O0CcOOaMH. Y BITUH3HIHIA IOPUIIMYIHII
HayIll IPUBaTHE ITPaBO BU3HAYAETHCS SIK CYKYITHICTb ITPAaBUII 1 HOPM, 1[0 CTOCYIOTBCS

BU3HAUEHHS CTATyCy i 3aXUCTy IHTEPECIB OKPEMHX 0Ci0, sIKi HE € QirypaHTaMmu
JiepkaBH, He MepeOyBaloTh Y BIIHOCHHAX BJIAJM 1 MiAMOPSIKOBAHOCTI OJUH OJHOMY,

PIBHOIIPaBHO 1 BUIBHO BCTAHOBJIIOIOTH cOOi IpaBa Ta OOOB'SI3KM Yy BIAHOCHHAX, IIO
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BUHMKAIOTh 3a IXHBOIO iHiIIaTHBOIO. [IpK 1IbOMY CITYIIHO 3BEpTAEThHCS yBara Ha Te, 10
NPAaBOBUH DEXUM CcQepud NPUBATHOrO MpaBa SBISE COOOK IWINICHY CHCTEMY
PETYJIATUBHOTO BIUIMBY, 5K CTBOPIOE 3arajllbHO- JO3BUIBHUHM THI pPEryJIIOBaHHS
MafHOBHX Ta OCOOHMCTHX HE MAaifHOBUX BiJHOCHH, 3aCHOBaHHX Ha IOPUAWIHIN PIBHOCTI,
BITbHOMY BOJICBUSBJIICHHI, MAfHOBIli CcaMOCTiHOCTI iX ydYacHHUKiB, 3abe3medye
MO>KJIUBICTh CAMOBHU3HAYEHHS 1 BIACHUX aKTUBHUX i, COPAMOBAaHHX Ha BUHHKHEHHS
Ta 37iiiCHEeHHs Cy0'eKTHBHHX MpaB 1 000B'SI3KIB Y MeXax, BCTAHOBJICHUX JIOTOBOPOM YU
3aKOHOM, 3 METOI JIOCSTHEHHsI IEBHUX mpuBaTHUX Ifiyedi ta inTepecie (H.C.
Kysnemnosa). 3 mo3wuilii rajy3eBoro mojidy, raay3sMd MPHBATHOrO IMpaBa 3a3BUYail
BU3HAIOTHCSI LMBUIBHE, TPYZOBE, CIMEWHE, TOCIOJapChbKe IpaBo, IHINI Taly3eBi
YTBOPEHHS B YaCTHHI PETyJIIOBaHHs 1X HOpMaMmy BiTHOCHH MiX FOPHIMYHO PIBHHMH,
MPUBATHIMH 0COOaMHU.

OCHOBY NpHBATHOTO IpaBa CTAaHOBHTH LMBUIBHE INPaBO SIK HaWIiHHIMINI
€IIEMEHT BCi€l CHCTEMH IIPUBATHO-TIPAaBOBUX YTBOPEHb, MIO0 HAWOULIBII IOBHO i
MOCTIIOBHO BTiMOe B co0i pHUCH TNpHBATHOrO MpaBa. BoxHowac kepiBHA poJb
IUBIIBHOTO TMPaBa HE MOJABIISIE, HE HIBEIIOE 0COOTMBOCTEH 1 BIAMIHHOCTEH OKPEMHUX
NPUBATHONPABOBUX BIJIHOCUH, YUM TIOSICHIOEThCS AudepeHiamis Ta (popMyBaHHS
MeBHUX IiJICHCTEM IIPUBATHOTO MPaBa.

30Kkpema, B OKpeMHUX KpaiHax rocrojapchbka JisIbHICTb, sIKa 3/11HCHIOETHCS SIK
MIPOMUCENT 3 METOK OTPHUMAHHS NPUOYTKY, PETYIIOETbCS HOPMAaMH TaK 3BAHOTO
TOProBOro npasa. J{o IpUBaTHOTO MpaBa TPAAULIHHO BiTHOCATH HOPMH, SIKi PETYIIOKOTh
ciMelfHi BiTHOCHHH i Bke B XX CT. BUIUIMINCS B CAMOCTIiifHI rary3i mpaBa — TpyaoBe i
JIesKi iHI1 (3eMeNTbHE, €KOJIOTIYHE TOIIO).

BiamoBinHo, cucTeMy MpUBATHOTO MpaBa YKpaiHU CTAHOBJISITH Taki 11 ramysesi
YTBOPEHHS SIK IIMBIIBHE 1 CIMEHHE MPaBo, a TAKOX TPYJI0BE, TOCMOJAPCHKE, 3eMEIIbHE,
iHIII Tamy3i mpaBa (30KpeMa, MPUPOJIOPECYPCHE NPaBO) B YACTHHI, IO PEryJrOlOTh
TOPU30HTANIbHI BiTHOCUHM, TOOTO BiTHOCHHH, 3aCHOBaHI Ha FOPHIUYHIA PIBHOCTI iX
ydacHUKiB. Oco0imMBe MiCIle B CHUCTEMi IpPUBATHOIO IpaBa IIOCiJa€ MiXHapOJHE

MpHUBaTHE TpPaBoO, crenudika sKOr0 3yMOBIICHA HAsSBHICTIO IHO3EMHOTO €IIEMCHTA i
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MOB'I3aHMM 3 IIMM e(eKTOM HaJHAIIOHATBHOIO XapakTepy LUX BIAHOCHH, IO
YCKIIQHIOE MOXKJIMBICTD 11 TTOBHOTO BKITFOYEHHS JI0 Oy/Ib-sKO01 HaliOHATBHOI MPaBOBOT
CHCTEMH.

[onaTTs mOTpedu Ta OCOOIMUBOCTI TITyMadyeHHS IpaBa

1. OcobmmBocTi TiIyMadeHHS IPaBOBHX HOPM, SIK Big3HA4YaJoCs BHIIE,
00yMOBIIEHI TIPaBOBUMH BJIACTUBOCTSIMH CAMHX Taly3ed MpaBa, SKi BimoOpakaroTh
MIPUPOIY PErylIbOBaHUX HUMH BimHOCHH. Lli 0cOONMMBOCTI i BIACTHBOCTI BiIirparoTh
B)XJIMBY POJIb y TIPOLIEC] MPABUIILHOTO PO3YMIHHSI 1 3aCTOCYBAHHSI HOPM BiJIIOBITHOTO
3aKOHOJIAaBCTBA. 3HAUHA PI3HUIIA B MiX0/aX, K MH BJKC BKa3yBaJIH, 3aJICKUTh BiJl TOTO
— IpUBaTHA YW IyOJIiuHA rayry3b mpasa. Y KOXHOI Tayy3i IpaBa € CTiMKi IOpHIUYHI
KOHCTpYKIIii, CTaH 1 po3po0Ka sSIKMX BKa3ylOTh Ha piBeHb ii po3BUTKYy. [lloto mpuBaTHOTO
mpaBa, TO UIS HBOTO TaKUMH €: KOHCTPYKIiS PIBHOCTOPOHHIX IIPaBOBiITHOCHH,
JIOTOBipHI KOHCTPYKIIiI, KOHCTPYKIiS 3aXUCHHUX IIPABOBITHOCHH, MPH LBOMY 3MICT
€IIEMEHTIB BKa3aHMX KOHCTPYKI[iH MOXXE€ BH3HAYaTHCSA SK 3aKOHOMABIEM, TaK i
KOHKPETHUMH YY9aCHHUKaMH TIPAaBOBITHOCHH 1 JOTOBOpIiB. 3arajioM, 3acaad KO)KHOI
raaysi mpaBa MoTpeOYIOTh YBar MpH 3A1HCHEHHI TiaymadeHHs. Bonu abo 3akpiricHi y
BIJIMIOBITHOMY 3aKOHOIABCTBI, ab0 BH3HAUCHI B HAyKOBId JiTeparypi Ha MiJACTaBi
aHaJTi3y HOPMAaTHUBHOTO Martepiany. SIKmio OpaTH sK NMpUKiIaj ciMeliHe MpaBo, TO TaKi
0CcOOJIMBI pHCH CIMEWHHMX IPaBOBIJHOCHH, SIK CyBOpa IHAMBIyasli3allis Y4acHHKIB,
BUHUKHEHHS i3 OCOONMBUX IOPUINYHUX (aKTiB, TPUBAIOUMH XapaKTep, HEMOKIUBICTD
YHIBEPCAJILHOTO ITPaBOHACTYITHHUIITBA, OCOOMCTHH, TOBIPYMHA XapakTep, — 3yMOBIIOIOTh
MeBHI 0COONMMBOCTI B TIIyMadeHHI Ta peaii3alii HopM CiMeifHOT0 3aKOHOAAaBCTBA.

JUii  IMBINBHOrO  TpaBa  XapakTepHE  BHUKOPHCTaHHSA  MPE3YMIILIil
JICTIO3UTHBHOCTI IIUBUILHO-ITPABOBUX HOPM, 110 BiI0OOPaKEHO Y YNHHOMY [IUBUILHOMY
3aKkoHOJaBCTBI Ykpaiau (ct. 6 YK Vkpainm). BogHouac ocobam, ski 37iHCHIOIOTH
TIIyMa4yeHHs BiJIIOBIIHUX HOPM, BapTO OpaTH J10 yBar, 1o 1i¢ He Ma€ BU3HAYAJIBLHOTO
BIUIMBY Ha KBajidikalilo HOPM UUMBUIBHOTO MpaBa, aKe IepeadadaeTbes
BHKOPHCTaHHS IIPaBOBHX 3aco0iB, XapaKTEpHUX JUIS IMIEPATUBHOTO METOIy, a

pO3LIMPEHHS. NpPaBOBOi CBOOOMM CyO’€KTIB LUBUIBHOTO TIpaBa BifOyBaeTbhcs i3
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BCTAHOBJICHHSIM MEX 4epe3 3JiiiCHEeHHS IMIIEpaTHBHOTO BILIHBY.

ImMmepaTuBHICTE 200 NUCIIO3UTHUBHICTH KOHKPETHOI HOPMH BH3HAYAETHCS 3
orysiAy Ha ii JIrBOCTHIICTHYHI OCOOJIMBOCTI Ta CYTHICTh. Y CBOIO 4epry, HMHUTaHHS
BUSIBIICHHS. 1 BHMOKDEMJICHHS [UCIIO3MTHBHMX 1 IMIIEPaTHBHHUX HOPM B Taly3sX
MPUBAaTHOTO TpaBa, OCOOJMBOTO B NHBUIBHOMY, IO IBOTO HYacy 3aJIMIIAETHCS
HEBUPIIICHUM, IO MPHU3BOAUTH N0 IIJOTO PSAy CHIPHUX CHUTYallii Ha MPaKTHII.
30kpemMa, MOXKHA 3YCTpITH pIMIEHHS CYHAiB, Yy SKHX IMIIEPaTHUBHHUMH HOPMaMHU
IMEHYBaJIMCS Ti 3 HHX, sIKI HACIpaBMAl € JUCIO3MTUBHUMH HOopMamu. Hampukiaza, y
JISSIKUX pilleHHSX BUIOro rocrnogapchkoro cyay YKpaiHd iMICpaTHBHOK HOPMOIO
BU3HAETHCS MTOJIOKEHHA 4. 6 cT. 232 ['ocnopapeskoro koxekcy Ykpainm (mami — 'K
Yxpainu) mpo rpaHUYHUN TEpMiH HapaxyBaHHS MITpadHUX CAHKIIH, X04a y 00 TeKCTi
IpSIMO 3aKpIIUIGHO 3aCTepeKCHHS «SIKIIO IHIIE He TIepen0adyeHo 3aKOHOM UH
JIOTOBOPOM, III0 € TUIIOBOIO XapaKTEPHCTHKOIO CaMe AUCIIO3UTHBHOI HOPMH.

B pasi BiACyTHOCTI B CTaTTAX HOPMATHBHUX aKTiB SKUXOCH OPI€HTHPIB IS
BUSIBIICHHS XapakTepy IIpaBOBOi HOPMH, BIiH IIOBUHEH BHM3HAYaTHCS MUIIXOM
TIyMauyeHHs i€l HOpMH. J[MCIIO3UTHBHI HOPMH 3alUCYIOTh NMEBHUM YHHOM: IUISIXOM
3aKpIIUICHHS] HOPMATUBHOT (POPMYJIH-CIIOBOCTIONYYEHHS «...SIKILIO iHIIIE HE epeadaueHo
(BCTaHOBIICHO) JOTOBOPOM/3aKOHOM 200 TOMOBJICHICTIO CTOPIH (IIOTOBOPOM)»; Yepes
3aKOHO/IaBYE 3aKPIIUICHHS BUHSTKIB: «3a BUHATKAMH, BCTAHOBJICHHUMH 3aKOHOM» TOIIIO;
yepes 3arajJbHUI JT03BUT aIbTEPHATHBHOTO MTPaBMIIa MOBEAIHKH. HasBHICTH ke y HOpMi
MpaBa MpaBWIa TIOBEIIHKHU, X049a O 1 BapiaTUBHOTO, 3a BiACYTHOCTI MOXJIHBOCTI HOTO
KOHKpeTu3amii abo QopMyBaHHS aJIbTEpPHATHBHOI MOIENI HE € MPOSBOM
JUCTIO3UTHBHOCTI. Tak caMo He € MPOSBOM JUCTIO3UTHBHOCTI MOXKITHBICTD BiTMOBH Bif
peanizaiii cy6’ eKTHBHOTO IIMBIJIBHOTO MpaBa.

2.Y BUIIE3a3HAYEHOMY KOHTEKCTI ITOCTA€ TAKOK MUTAHHS PO PO3MEKYBaHHS
CYZOBOI IOPHCAMKLII 3 PO3MIIAAY NPUBATHONPABOBUX 1 ITyOJIIYHO-IIPABOBHX CIIOPIB,
OCKIJIbKM B JKOJHOMY KOZEKCI HEIOLIbHO 1 HEMOJJIMBO BCTaHOBUTH BHYEPITHUM
TIEPETiK CIpaB, SKi MiJACYTHI, HAPHUKIIAA, IUBUTEHAM a00 aJMIHICTPATHBHUM CYIaM.

Came ToMy cymisM MOTpiOHO B TOMY YHCHI 4epe3 TIIyMaueHHs BIINOBIAHUX HOPM,
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BU3HAYaTH MPHUPOJY CIIPHHUX MTPABOBIJHOCHH Ta MiJCYIHICTS.

3. Takox SKIIO TOBOPHMO IIPO LUBINbHE, CIMEHE YU FOCIIOAAPCHKE IPaBo, TO
Mae BpaxoByBaTucsl mmpora chepu IXHBOI Jii — PI3HOMAHITHICTH PEryJbOBAHHX
MIPaBOBITHOCHH. BKa3zaHUM 3yMOBITIOETHCS CKIIAAHICTD 1 3HAYHUN 00CAT 3aKOHOIABCTBA,
10, B CBOKO Yepry BeZe 10 HEOOXiJHOCTI BpaxOBYBAaTH Iied HOPMAaTUBHUIA MacHB IPU
TIyMadeHHi Ta peajizaiii HopM.

4. 3arampHi HOPMH ITMBUIBHOTO MpaBa MOXYTh OyTH 3acTOCOBaHI s
peryiroBaHHs Oy/b-sIKMX BiJJHOCHH, IIO BXOISTh B IPUBATHONPABOBY cdepy, AKIIO i3
I[OT'0 MTPUBOJY BiJICYTHI MPSIMI NPHUITHCH CHELIAILHOTO 3aKOHOIaBCcTBa. Lle crocyeThes
nepenycim cepu CiMeHHOTo Ta rocIoIapChbKOro Mpasa, Je TAKe IIOJIOKEHHS OTPUMAIIO
MpsiMe 3aKOHOJABUE€ 3aKpIMJICHHS, a TaKoX IPUBATHONPABOBUX BIJHOCHH, IO
3a49iNaf0ThCA IHCTHTYTaMH TPYIOBOTO, 3EMEIBHOTO, EKOJIOTIYHOTO, ITOJAaTKOBOTO,
¢inancoBoro mpasa. [IpoTe, HaBmakw, HOPMH TPYOOBOTO, CIMEHHOTO abo IHIITUX
rajxyseil mpaBa He MOXYTb BHKOPHCTOBYBATHCS IJIs 3AIIOBHEHHS HPOTANHH Yy cdepi
OUBITHHO-TIPABOBOTO PETYIIOBAHHS Hi 3a SKMX yMOB. OTKe, IIMBIIFHE MPABO MOCiIae
LEeHTpaJIbHe, KIIOUOBE Miclle B MPUBATHOIPABOBIK cdepi 1 3arajioM y periameHTaii
OUIBIIOCTI MaifHOBHX 1 0araThb0X HEMalHOBUX BIHOCHH, IO JIA€ MiJCTaBU TOBOPUTH
Mpo yHi(IKOBAaHICTh 3aCTOCYBaHHS IMBIJIBHUX HOPM 1 CIIOCOOIB X TIIyMaueHHS IS
IHIIUX Tayry3eH rnpasa.

5. BapTo 3a3Ha4yMTH, LIO AJIS NPUBAaTHOIPABOBUX raiy3eil ImpaBa XapakTepHe
BUKOPHCTaHHA B HOPMATHBHHX aKTaX TCPMIHIB, sKi HEC BU3HAYCHI B 3aKOHOJIABCTBI Ta
MalOTh OILIHHUI XapakTep. 3MIMCHEHHA BIAMOBIIHOTO TIyMaueHHS HOPMAaTHBHHX
MOJIOKEHb 3 OLIHHUMH HOHATTSAMH Iy)X€ YacTO BHMAara€ OCOONMBHX NPOoQeciiHux
3HaHb 1 yMiHb. 30KpeMa, CY/IM B ITPOIIEC] PO3TJIsLy KOHKPETHUX CIIOPIB BU3HAYAIOTH TaKi
MIOHATTS SIK «ICTOTHE MOPYLICHHS JOTOBOPY», «HaMip 3aBJaTH INKOAY iHIIINA 0co0i»,
«CIpaBeUIMBUIA PO3IOJT BUTPAT MK CTOPOHAMIY, KHOPMAIIbHO HEOOXiMHUI Yac Juis
BIJITIOBIII» «ICTOTHA IIKOMA», «IiJCTABH, II0 HE Cylmepedyarb MOPAJbHHUM 3acajaM
CYCIIIJIbCTBA», «aMOpaIbHA MOBEAIHKA HApeUeHOT0, HapeuyeHOo1», «BaXkKka XBopoba abo

xBOpo0Oa, Hebe3meuHa JUIsl IPyroro 3 MOAPYXoKs 1 (a00) IXHIX HAINAAKIBY, «I0JaTKOBI
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BUTpATH Ha JTUTHHY» a0 CJIOBa «i. T.JI.», KTOLIO.

BpaxoByrounm, 10 OIiHHI TOHATTS IIUBUIGHOTO TIpaBa OpPI€HTOBaHI Ha
perysIIoBaHHs PaBO3aCTOCOBHOI /isUIBHOCTI, BEJIMKE NMPAKTUYHE 3HAYCHHS Ma€e aHawi3
(hYHKIIOHATFHUX ~ OCOOJHMBOCTEH, IO OOYMOBIIOIOTH cCHenugiky mpomecy ix
3acTocyBaHHS. [IpMHIMIIOBA OCOONHMBICTE MEXaHI3My IPABOBOTO DETYJIIOBaHHS 3
BUKOPHUCTAHHSM ITUBUILHO-TIPABOBUX HOPM, IO MICTSTh OI[iHHI MOHATTS, 00yMOBIIeHa
THM, IO iX 3MICT BU3HAYAETHCS EMITIPUYHIM IILIAXOM.

BukopucToBylour Taki MOHSTTS, 3aKOHOJABELb HAJa€ IPaBO3aCTOBHHUKY
cBOOOMY B iX iHTEpHpeTalii NUITXOM HAMOBHEHHS 3MICTOM 3aJICXKHO BiJl KOHKPETHHX
oOcTaBUH. Azpecar LMBUIBHO-TIPABOBOi HOPMH 3 OIIIHHUM IIOHATTSIM CTHKA€THCS 3
CHTYaIi€10, KOJHM 111 HOpMa Ma€ JeKijbKa BapiaHTiB. Y 3B’S3KY 3 IUM € aKTyaJIbHUM

aHaJi3 MEXaHi3MY Ii3HAHHS 3MICTY OIIIHHOTO TIOHSTTS, BUSBIICHHS YNHHHUKIB,
1110 BU3HAYAIOTh PO3CY/l IIPaB0O3acTOCyBaya.

6. Jyamism mpuBaTHOro TpaBa. Y HaIlid NpaBOBIM cHCTEMi HasBHI IBa
HOpMAaTHBHI akTH — ['ocromapcrkuii kogekce Yipainu Ta L{uBinpHAN KoJekc YKpaiHu.
[TpuyoMy mepmmii He MPOCTO HE JOMOBHIOE OCTAaHHIM, a I BCTAHOBIIOE OKpPEME Bij
LIMBITLHOTO KOJIEKCY NPAaBOBE PEryJIOBAHHS TaKMX 0a30BHX IHCTUTYTIB NPHBATHOTO
npaBa, SIK Cy0’€KTH, peyoBe Ta JOTOBipHE IpPaBO TOLIO, IO HE MOXKE CIIPUATH
a/IEKBaTHOMY TJIYMa4€HHIO HOPM.

7. J1ocUTB 9acTo B IPUBATHHX Tally3sX MpaBa 00’ €KTaMU TIyMadeHHS MOXYTb
BUCTYIIATH HE TUIBKH HOPMAaTHBHO-TIPABOBI aKTH, a i NMpaBOYMHM (OJHOCTOPOHHI Ta
nBocTtopoHHi). Hampukmaa, TimymadeHHS OyAb-SKOTO IOTOBOPY — M€ 3’ACyBaHHS
CIPaBXHBOTO HaMipy HOro YyYacHHKIB 1 IIHCHOTO 3MICTy TMOJIOKEHh 3 METOH
sKHaiimoBHimol ix peamizamii. Cepex NpPUYMH, SKI 3YMOBIIOIOTH BHHHUKHEHHS
CYIIEpEYHOCTEH! MiJ Yac PO3YMIHHS OKPEMHX IOJIOKEHb TOTOBOPIB, — HEJOCTATHICTh
BIANOBIHUX IOPUAMYHUX 3HAHb Y CTOPiH, HOTapiyciB, HEYBaXKHICTb, I'paMaTH4HI
MIOMUJIKH, HENPaBUJIBHO PO3CTABJICH]I PO3/1JI0BI 3HAKH, 1110 1HOJI LIIJIKOM 3MIHIOE 3MICT
TEKCTy, BXKHMBAHHS B JOTOBOpPI CIIB 1 CIOBOCHONYYCHb, 1[0 MAlOTh Pi3HI 3HAYCHHS,

3aCTOCYBAaHHA 1HO3EMHHUX CJ'IiB, 3HA4YCHHA SAKUX HC 3aBXX1Iu BiILHOBiI[aC
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repe0avyBaHOMY YUYaCHUKAaMH JOTOBOPY 3MICTY.

Mera TioymMadeHHS JOTOBOPY TIOiIsirae B 3a0€3NEUeHHI IPaBUIIBHOTO
BHUKOPHCTaHHS JOTOBIpHOI (pOpMH, 3aCTOCYBaHHS NPABOBMX HOPM, IO BiJHOCSTHCS
TITBKH 10 KOHKPETHHX MAaiHOBUX BiIHOCHH, 3alO0IraHHS MOXIIMBUM IIOMHIIKAM B
mporieci ix peamizamii. KO migxoauTH OLTBIT KOHKPETHO 10 MUTAaHHS, TO TITyMa4eHHS
Ma€ Ha METi PO3B’sI3aTH TaKi MUTaHHS CTOPIH, IO MOXYTh BUHUKHYTH B TIpOIECi
peamizanii gororopy: 4u OyB yKJIaJeHUH MK CTOPOHAMH JIOTOBip, y YOMY IOJIsraja
Horo Mera, SKHH 3MiCT KOHKPETHUX YMOB JJOTOBOPY 1 Y SIKOMY CITiBBiJJHOILIEHHI BOHH
nepeOyBaroTh; SIK CJIiJ PO3yMITH BXKUTI B HOTO TEKCTI CJIOBa, BHpAa3d, TEPMIHU W
TIOHATTS; BHOCHJIMCS B JOTOBIp 3MIHM YW Hi 1 SIKE€ CIBBIJHOIIEHHS HEPBICHOIO Ta
3MIHEHOT'0 TEKCTIB; UM MaJIO0 MiCIle MPUITMHEHHS JIOTOBOPY; UM OXOIUTIOETHCS TEKCTOM
JIOTOBOPY KOHKpETHa 00CTaBHHA, IO BUHUKJIA B XOZ1 HOT0 BUKOHAHHS, X 30ira€ThCs
BOJICBUSIBIICHHS CTOPiH 3 iXHBOIO MIMCHOIO 3arajJbHOI0 BOJICIO, UM HE TIPHU3BEIC
BHUKOHAHHS HOT0O TOJIOKEHB, HAIPHUKIIA[, 10 3MECHIICHHS IpaB AUTHHU a00 MOCTaBUTH
OJIHOTO 3 HOAPYXOKSI y Hal3BUYaiHO HEBUTIAHE MaTepiaJbHE CTAHOBHIIE TOIIO.

IpaBuia ct. 213 I[K € 3araipHAMH, CTOCYIOTHCS BCIX MPABOYHHIB, BU3HAYAIOTh
Cy0’€KTIB TIIyMaueHHs 3MICTy IMPaBOYMHY Ta NpaBHia, 3a SKUMH 3iHCHIOETHCS
TiymMadeHHs. [IpaBo TiIiyMauuTH IOTOBip HAaJaeThesl HOTO CTOPOHAM, ale Ha MPaKTHII
Haiyacrime mo (YHKLII0 BUKOHYE CyJ MiJl 4ac BHPILIEHHS CIIOPIB, IOB’SI3aHMX i3
HEBUKOHAHHSIM a00 HEHAJICKHUM BHKOHAHHSIM JOTOBIpHHMX 3000B’s3aHb. IIpmaomy
TIYMaueHHIO WiAATalOTh TUIBKH IIHCHI TPAaBOYMHH, OCKUIBKH 3’SICOBYBATH 3MICT
HEeAIMCHOTO MPaBOYHMHY 3 METOIO ioro peamizarii HemoxnuBo. @opmyna TIrymMadeHHs,
BHKIIQJICHA B CTaTTi, peami3yeTbes Tak. CroyaTKy IpH TIIYMAa4deHHI 3MICTY MPaBOYHHY
OepeThbCs 0 YBark 0JHAKOBE JUIsl BChOTO 3MICTY MPABOYMHY 3HAYCHHSI CIiB 1 MIOHSTS, a
TaKO’X 3araJIbHONIPUHHATE y BIAMOBINHIN cepi BITHOCHH 3HAYECHHS TEPMiHIB («Teopis
BOJICBUSIBJICHHSI»). Y pasi, SKIIO Take TIyMadeHHS HE JIa€ 3MOTH 3’SICYBaTH 3MICT
OKPEMHUX YaCTHH MPaBOUYUHY, iXHIil 3MiCT BCTAHOBIIOETHCS TIOPIBHSIHHSAM BiAMOBIIHOT
YaCTHHU MpPaBOYMHY 31 3MICTOM IiHINMX HOTO YacTWH, yCiM Horo 3microm, (Teopis

«BOJICBUSBJICHHS»), a TAKOXX HaMipaMH CTOpiH («Teopis BOMi»). SIKIIO X CIIPaBXKHIO
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BOJIIO CTOPiH IPaBOYMHY BCTAHOBUTH HEMOXKIIMBO, JI0 YBaru OepyThCs METa IPaBOYUHY,
3MICT TOMEpeHiX TOMOBICHOCTEH, yCTaleHa IpakTUKa BiHOCHH, 3BHYAl, MOAANbINA
MOBEJ[IHKA CTOPIH, Ta iHII 00CTaBUHH, 1[0 MAIOTh ICTOTHE 3HAYCHHS («TEOPis BOTI»).

Ilomo cmemiamsHOi cT. 637 11K, To B 4. 1 MICTUTBLCS MMOCWIIAHHS HA TE, IO
TIIyMayeHHS YMOB JOTOBODPY 3IifICHIOETBCS CTOPOHaMH a00 CyIOM 3a HpaBHIIAMH,
BukiageHuMu B cT. 213 1K, 3rigHo 3i cnemnianbHuM mpasmioMm 4. 2 ct. 637 1K, a came:
y pa3i TIyMauyeHHS yMOB JJOTOBOPY MOXKYTb BpPaxOBYBAaTHCS TaKOXX THIIOBI YMOBH
(TMIIOBI JOTOBOpPHM), HaBITh, SAKIIO B JIOTOBOPI, IO TIIYMA4UThCsl, HEMA€E ITOCUIAHHS Ha
11l YMOBHU.

OTxe, HI IUBUIBHE, Hi CiIMEITHE 3aKOHOAABCTBO HE MICTUTh SKUXOCH IPABHII,
MEXaHi3MiB, 5IKi O BpaxOBYBalM OCOOJMBOCTI OyIb-SKMX BHJIB JIOTOBODIB Mija Hac ixX
TIyMadeHHs, 3aUIIAl0YH 1€ MUTAHHS IUTKOM Ha PO3TILII CTOPIH JOTOBOPY, IXHIX
NPEICTaBHUKIB, CYJIOBHX OpPraHiB TOIIO. XodYa KOXKEH BHJ JOTOBOPY Mae e it cBoi
0COOJIMBOCTI, 110 MalOTh OYTH BpaxoBaHi P TIAyMadeHHi.

O. Bepesina BBaxkae, 10 MPOIIEC TIIYMAaYCHHS JOTOBOPIB IMOETHYE TPAAULIIHHI
Croco0M FOPUANYHOTO TIIYMAYCHHsS 1 CIOCOOHM, IO BHTIKAIOTh 3 OCOOJHBOCTCH
JIOTOBOPIB, crieludiku 0pUANIHOT IisIBHOCTI CTOPIH JOrOBOpY, iX MpEACTaBHUKIB,
CYZIOBHX OpraHiB Ta IHIINX Cy0’€KTIB IpaBa, CIIPSIMOBAHOI Ha Mi3HAHHS CEHCY YMOB

JIOTOBOPIB B IUIAX iX Oe3mocepeHpol abo OmocepeIKOBaHOI peaizaiii.

8. Ille omHier0 OCOOMUBICTIO € Te, IO Ha BIAMIHY BiJl IHITUX Taiy3ei mpasa,
HeMae KOHKPETHO BH3HAYCHOTO OpPraHy, sKuil OM Mir BHIAaBaTH aKTH TIyMAueHHS HOPM
a60 xo4a 6 KOHCYIbTAaLii/po3’ scHeHHA (Hanpukia, QickanpHa Ciry:k0a B I0JaTKOBOMY
npaBi, HarmionaneHuii ©Oamk y  OaHKiBchkoMy, KoHcTuTymiHH# cyn y
KOHCTHTYIiiiHOMY). Came TOMY AJisl MPUBATHOIPABOBUX Taly3eil MpaBa HalOible
3HAUECHHS Ma€ CyA0Be TIyMaueHHs, SIK 3arajbHe, TaK i Ka3yajbHe.

OcoOnuBICTIO TTpOlIECY TJIYMaueHHsl Ta 3aCTOCYBaHHS IPUBATHOTO IpaBa €
3aJy4eHHs O CyJOBOI'O IPOBa/PKEHHs EKCIepTa y raiysi mpaBa (Mae HayKOBHii
CTYIIiHB; € BU3HAHUM (haxiBIieM y Taiy3i mpaBa) 3 MOJIMBICTIO HaJJaHHS BUCHOBKY. SIK

3a3Hayaec M. FeTMaueB, OTpI/IMaHi BHCHOBKH SIBIIIIOTH COOOIO BiI[HOBi,HHO mnmpouec Ta
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pe3yibTaT Mi3HABAJIBHOI MISIIBHOCTI, IO Mae€ cy0’€KTUBHO-00’€KTUBHHMH XapakTep
HagaHHA. Taka co0i KOHCYIFTaTHBHO-TEXHIYHA TOIOMOTa CYIi (CYAIsAM), SIKY MOXKHA,
Ha HaIlly IYMKY, BITHECTH JI0 aKTiB JOKTPUHAJIBHOTO TIyMayeHHs, 110 HallpaBJIeHa Ha!

- 3aCTOCYBaHHS aHAJIOTIi IIpaBa Ta aHAJIOTiI 3aKOHY;

- BUKOPHCTaHHS HOPM IHO3EMHOTO TpaBa 3rimHO 3 iX odiniitauM abo
3arJIbHONIPUHHATHM  TIYMa4eHHSAM, IIPAKTHKOIO 3aCTOCYBaHHS, JOKTPHUHOIO Y
BiJIOBITHIH iHO3EMHIN AepKaBi.

3a3Hayaoun MO3UTUBHUI e(eKT HOBOBBEAEHHS, (paxiBlli BKa3ylOTh Ha HU3KY
NpOOJCMHUX THUTaHb, SKI 3aKOHOJABCIh HE BPaxyBaB IIiJ[ Yac BHUJAHHS BiAMOBIIHUX
HOPM: BIJICYTHICTh 3aCTEpPEKEHb HIO0 CIEI[ialbHOI KPHUMIiHAIBHOI BiIIOBIIaTBHOCTI
TaKOro eKCIepTa, METOAMK YM CTaHJapTiB HOro MisTIbHOCTI, peecTpy, aTecTarlii,
JILEH3YBaHHS, BUMOI 10 MpALEBJIAIITYBaHHSA YU TPYAOBOIO CTaXYy, Ta IPOIOHYIOTH
BHECTH 3MiHH i TOIIOBHEHHS 10 HOPM YHHHOTO MPOLECYAbHOTO 3aKOHOJABCTBA 33 IS
YHOPMYBaHHS TaKoi AisUTBHOCTI.

9. IIpaBoBe perymoBaHHS UBUIEHUX MPABOBITHOCHH 3IiHCHIOETHCS 32 ABOMA
rpynaMy YYacHUKIB LUBUILHOTO OOOPOTY: 3 y4acTIO IOPUAMYHUX OCIO 1 3 y4acTio
¢iznuHux oci0, abo B 3mimaniii ¢popmi. ICHYBaHHS KOHCTPYKUIT IOPHIUYHOI 0COOH B
LUBUILHO-TIPABOBHX BiJTHOCHHAX CTAHOBHUTH XapaKTEpHY OCOOJIHMBICTh INX BiHOCHH.

OTxe, 1le BU3HaYa€ OCOOJIMBUN MOPSJIOK CTBOPEHHS, IMAaHEHTHUI came s
IUBIUTHHO-TIPABOBUX BiTHOCHH, aJIie BCi OpraHi3aiii - i Ti, 0 € IOPUINIHIMHA 0COO0aMH,
1 HEIOPUINYHI 0COOM € YYaCHUKAMH CYCIUIPHUX BITHOCHH i BUKOHYIOTH CBOT (DYHKIIIi.
e neBHOIO MipOIO PO3LIMPIOE Ta YCKJIAIHIOE MPOLEC TIYMayeHHs HUBIIBHO-TIPABOBUX
HOPM.

10. JInst mpuBaTHONPABOBUX Tally3edl MpaBa XapaKTepHHM € Te, 10 3a
BIICYTHOCTI  BigNOBITHOI HOPMH JJIsI BPETYJIIOBaHHSI KOHKPETHOI CHTyamii
MPaBO3acTOCOBENb 32  JONOMOTOI0  TIYMaueHHs, BpPaxOBYIOUM  BHYTPILIHIO
HOCJIIIOBHICTB 1TPaBa, 3aCTOCOBYIOYH 3aKOHH JIOTIKU, MOYKE 3JIIICHIOBATH «3aIllOBHEHHSI
3aKOHIB 13 caMux cebe», TOOTO BUKOPHCTOBYBATH aHAJIOTIIO, IO TepeadadeHo cr. §

LKV, cr. 10 CK VYkpaiau. L{i npuiioMu 1ar0oTh MOMKIMBICTD OINEPAaTHBHO 3HAUTH
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pIlICHHS JIJIs CIIPHOT CUTYaIlil, MOKHM 3aKOHO/IABEIh HE YCYHE MPOTAINHY, TPUHHIBIIN
HOBY HOpMY 200 3MiHUBIIH JIFOYY.

11. Bituu3HsHEe IUBUIEHE Ta CIMEHE MpPaBO HANAIOTh 3HAYCHHS JDKEpela
mpaBa 3Bu4asM. OTxe, MaeMO IIe OIH crienudivHmii 00’ ekT TIyMadeHHs. Hanpukimas,
BignoBigHO 10 4. 112 cr. 7 LUK YkpaiHu «IMBUTEHI BiTHOCHHHA MOXYTh PETYIIFOBATUCS
3BUYAEM, 30KpEMa, 3BUYAEM JUIOBOTO 000poTy», a 3rigHo 31 c¢r. 11 CKVY «mix yac
BUPIIIECHHS CIMEIHOTO CIIOPY CYJI 3a 3asSBOIO 3aiHTEPECOBAHOI CTOPOHHU MOXKE BpaXyBaTH
MICIICBHI 3BHMYal, a TAaKOX 3BHYAi HALIOHAJIBHOI MEHIIMHHUY». 3a CIPaBEIIHBOIO
JYMKOIO JISSIKMX aBTOPIB, JUIsl IPABOMIPHOTO TIyMa4yeHHs JOTOBOPIB, HEOOXIIHO TAaKOXK
BpPaxoBYyBaTH C(OPMOBAHI JUIA IIBOTO MICI 3BHYAl Ta Y3BUYAEHHS, TOOTO OJHAKOBE
MOBTOPEHHS (haKTUYHHUX BiTHOCHH MiXK CTOPOHAMH JOTOBOPY, SKi MOXKYTh JTJOIOMOTTH

SAKOIOCh MlpOIO 3alIOBHUTH ITPOTAJIMHU YAHHOT'O 3aKOHOaBCTBA Ta ITOJIOKEHB JOT'OBOPY.

4. VKPAIHCBKE TIIPUBATHE TA IIVEJIIYHE TIPABO 1 HOIO
TJIVMAYEHHA €BPOIEHCHEKUM CYIOM 3 ITPAB JIFOJJUHH.

Oco0nMBOCTI TITyMaueHHs HalllOHAJIBHOTO ITyOJIIYHOTO Ta MPUBATHOTO MPaBa B
npaktuni €CITJI. BiTuusHsiHe nNpuBaTHE NMPaBO TPAIUIIWHO NOTPUMYETHCS TPaIMILiit
KOHTUHEHTAJIBHOTO €BPONEHCHKOTO TpaBa, 10 Nepeadadae HEoOXiHICTh MOCTIHHOTO
MOHITOPUHTY 1 BpaxyBaHHS YKpaiHCBKUM IIpaBOM MEPCIEKTUBHUX TEHICHIIHN 1
MPABOBUX KOHCTPYKLIA. Y IIbOMY 3B'I3Ky JOJATKOBOI aKTyalbHOCTI HaOyBarOTh
po3poOneHi B €BPOIMEHCHKIN JOKTPUHI 1 TO3HTHBHOMY TIpaBi NpaBwiIa MIOI0
CHIBBiIHOIIECHHS TepMiHIB "IMBiIIBHE TpaBo" i "mpuBaTHE mMpaBo', MpaB MAMHOBUX i
MpaB NUBUIHFHUX,, IPUITYCTUMOCTI IO PEHHS OJI0KEHB [P0 MUBLUIBHI IIpaBa Ha OKpeMi
nyOJIYHO-IPUBATHI  MpaBa JIIOJMHU  (30KpeMa, 3000B'sI3aHHS 3  MEHCIHHOTO
3a0e3MeueHHs, CIUTAaTH CTPAxXOBHUX BHECKIB, TMEpen0adeHUuX CHCTEMOIO COIIaIbHOTO
CTpaxyBaHHsI TOIIIO).

Ha cywyacHe po3yMiHHs UMBUIBHMX BIJHOCHH ICTOTHO BIUIMBaE CyI0Ba
MpakTHKa €BPONEHCHKOTo Cyay 3 mpaB JroauHu (mami - Cyn), sika IpyHTYETbCS Ha

PO3LIMPIOBATIBHOMY TIyMadeHHI IOHSTTS "UBUIbHE NPaBo" 1 BU3HAHHI HOTO TOTOXHUM
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TepMiHy '"mpuBaTHe mpaBo". BupilleHHS NUTaHHS OO MOMIJIMBOCTI BH3HAHHS
OCITOPIOBAHOTO 00O0B'SI3KY "UWBLIBHUM" IS 1inelt 1. 1 cT. 6 €Bporeiicbkoi KonBeHmii
PO 3aXWCT MpPaB JIOJAWHU i OCHOBOMOJIOXHHUX cBOOO (naii - KoHBeHItis), nepeadavae
HEOOXiTHICTh TPOBEACHHS aHaJi3y O3HAaK IyONiYHOro Ta mpuBaTHOro mpasa. Cyx
BHJIUISAE TaKi TPU O3HAKH IYOJIIYHOTO TIPaBa:

1) crenudika 3aKOHOJABCTBA, IO PETYJIIOE BITHOCHHH y cdepi myOIigHOro
IpaBa;

2) 060B's13K0Ba (3000B's13a1bHA) IPUPO/IA ITYOIIYHO-ITPABOBUX HOPM (ITyOJTiuH1
NPaBOBIIHOCHHH BUHUKAIOTH 0€3II0CepeIHbO 3 HOPM MpaBa, a He 3 J0rOBOPIB);

3) BIAMOBINANBHICTH JEPKABH 3a CBOIO [ISUIBHICT, SKY BOHA 3JIHCHIOE B
pamMKax ImyOJIiuHOTO MpaBa.

HatomicTs 03Haku npuBatHOTO (IMBiTEHOTO) MpaBa Cyx BOayae:

1) B 0coOHMCTI# Ta MalfHOBIH MPUPOJII BCTAHOBIICHHUX IPaB HASBHOCTI 3HAYHOI
KIUTBKOCTI IOTOBIpHUX HOPM. Y IIhOMY 3B'SI3KYy 3aKOHOMIPHUM € BIHCHOBOK Cy1Ty TIpo Te,
mo ¢opmymoBaHHs 1. 1 ct. 6 KoHBeHtil € HabaraTo mmpmmmM; GpaHIly3bKHil BACITIB
"crmip mpo mpaBa Ta OOOB'SI3KM LUBLIBHOTO XapakTepy' OXOIUTIOE YCi CYIOBI CIOpPH,
pe3yJIbTaT SKHX € BU3HAYaJbHUM JUIsl NIPUBATHUX IpaB Ta 000B's3KiB. CyJ HIMPOKO
TIYyMa4uTh NOHATTS "IMBUIBHI ITpaBa Ta 00OB'I3KM" 1 BIJHOCHUTH 10 HUX YCi TpaBa Ta
00OB'SI3KM TNPUBAaTHUX OCI0 y BIJHOCHMHAX MDK INPHUBAaTHUMH oOco0amMu (30Kpema
BITHOCHHH, SIKi BHHHKAIOTh Yy cdepax JIOTOBIpHOTO, KOMEPIIIHOTO, CTPaxoBOTO,
CIIaZIKOBOTO, CIMEHHOTO, 3€MEJIFHOTO, JEJIIKTHOrO TpaBa). Tak, B OJHOMY 31 CBOIX
pimrens CyJ DiMIIIOB BUCHOBKY ITPO T€, IO MPABOBITHOCHHH, SIKi BHHUKAIOTh Ha MTiACTaBl
TPYZIOBOTO JIOTOBOPY, PETYIIOIOTHCS IPUBATHUM TIPaBOM (2 TOMY MiANagaroTh ik Iif0
srajanoi crarti KoHBeHIIi Sk Taki, [0 CTOCYIOTHCS IIMBUIBHUX TpaB Ta 00OB'SI3KiB).
BiamoBigHo 10 006CTaBHH iHIIOI CIIPaBH MUBUILHO-PABOBUMH (ITPHUBATHOIIPABOBUMH )
Cyn BBaxkae if Ti CripaBH, 110 BUILTUBAIOTH i3 CIMCHHUX MTPABOBITHOCHH.

Criopu, SIKi BUHMKAIOTh LIOAO NpaBa BJIACHOCTI Ha 3eMelbHI JinstHkH, Cyn
TaKoX KBali(ikye sK MUBIIbHO-IIpaBOBi. Hampukian, B ogHOMY 31 cBOiX pimens Cyn

KOHCTaTyBaB, 110 "TUIaH 30UIbIIEHHS (KOHCOJILAAI) 3eMEJIBHUX IUISTHOK CTOCYETHCS
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npaBa BIIACHOCTi, a TOMY € BH3HAYaJIbHUM JUIsi IIpaB Ta OOOB'S3KiB NPHBATHOTO
xapakrepy". B inmiii cmpaBi Cyn nIidIIoB BHCHOBKY, IO IIPaBO BHKOPHUCTAHHS
KOJIOJISI3HOT BOJIU SIK TTUTHOI € ""eJIeMEHTOM IpaBa BIACHHUKA 3eMeITbHOI NutstHKH". [IpaBo
BJIACHOCTI Ma€ YiTKO BUpaXCHUH "UBLIbHUH XapakTep" y ceHci 1. | cT. 6. 3acayroBye
Ha yBary mo3umis Cyay B THTaHHI IOJO NPHPOAM TIpaBa HA IIIPHEMHHIBKY
nismbHICTH. [IpaBo Ha TEBHUHN BUA TiSUTBHOCTI (y TOMY 4YHCIHI MignpueMHUIBKo1) Cyn
TaKkoX KBaJidikye sk "muBinpHe mpaBo". Hampukiaa, B omHOMY 31 CBOIX pillleHb BiH
KOHCTAaTyBaB, 10 JisUIbHICTbh, IKa BU3HAETHCS ICPIKABOIO

SK TIPUBAaTHOIPAaBOBa, HE IIEPETBOPIOETHCS aBTOMATHYHO Ha IyOJIiYHO-
MPaBOBY 3 Ti€l MPUYUHM, IO HA ii 3[IICHEHHS BHIAETHCSA aMIHICTPaTUBHUM JO3BIT 1
10 BOHA 3MIMCHIOETHCS TiJl KOHTPOJEM (X M0 BiJKIMKAHHS J03BONY), SKIIO 1€
BHMAra€ThCs B iIHTEpecax CyCIUTFHOTO MOPSAKY i 3a0e31eYeHHs 310pOB's HaceneHH (11.
92 pimenns y cnpasi "Kvonir npotn Himewunnan" (Konig vs. Germany). B inmriii cipasi
Cyn migTBepArB CBOIO MO3HUIIIO PO T€, IO CITp PO MPaBo 3AIHCHIOBATH MpOoQeciitny
TSUTBHICTB Ta€ MOXKIIMBICTH BiTHECTH HOTO 10 "CHOpIB Mpo MUBLIBHI ITpaBa" y CeHCI 1.
1 ct. 6 (. 45 pimenns y cnpasi "®ininc npotu 'peuii”). A y cnpasi "/liHHe npoTu
Opanriii" BiH BKaszap, 110 CHip Npo "MpaBo 3MIHCHIOBATH MCIUYHY MiSUTBHICTH IA€
MOXJIMBICTb BIIHOCUTH HOTO /10 CIIOPiB PO "IMBLIBHI paBa Ta 000B'I3KU" B CEHCI .
1 cr. 6" (1. 27 pitieHHsn).

Ha nymky Cyny, cmopw, moB's3aHi 31 CIUIaTOI0 CTPAaxOBUX BHECKIB,
nepen0aYeHNX CHCTEMOIO COIaJbHOTO CTPaxyBaHHsS, MalOTh IMBLIBHO-TIPABOBHUH
xapakrep. Hampuknan, y cmopasi "lyren ta Menapym mpotu Hinepmanmis" Bin
3a3HaymB, O "y chepi CTpaxoBUX BHECKIB, 5K 1 B cpepi cyOcuii, cucteMa comiaabHOTo
CTpaxyBaHHSI € CXOXKOIO 31 CTpaXyBaHHsSM B IpUBaTHOMY mpasi" (. 54 pimenns). B
inmii cnpasi Cyn KOHCTaTyBaB, IO "HIPWHIMI PiBHOCTI B MpaBaxX Ia€ MOXKIUBICTH
BBA)XaTH, 110 3aCTOCOBHICTH 1. 1 CT. 6 € Ha CHOTOAHINIHIIT MOMEHT NpaBHJIOM y cdepi
couianbHoro crpaxysanns” (1. 19 pimenns y crpasi "Caneci npotu Itanii").

VY npoMy 3B'I3KY y BITUM3HSIHIN IOPUANYHIN JITEpaTypl CIYIIHO 3a3HAYAETHCS

PO OTOTOXHEHHS CYJIOM TEPMIiHO-TIOHATTS "TpHBaTHE IpaBo” Ta "IMBIJIBHE MpaBo”,
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IO BiANOBiJla€ Cy4acHUM TEHJICHLISM IX yKMBaHHS. B ymoBax Bu3HaHHS B YKpaiHi
CYZOBOI NPAKTUKH €BPONEHCHKOr0 CyLy JKEPEIOM BITUM3HSHOTO NpaBa, J10JaTKOBOI
aKTyaJIbHOCTI Ha0yBaIOTh MMUTaHHS 1010 TIIYMa4eHHs €BPOINEHCHKNM CyIOM KaTeropii
"mpaBa MaifHOBi" Ta "mpaBa HHUBIIHHI".

OmHi€ro i3 cy4acHWX TEHIEHINH y mpakTuili 3actocyBanHs Cynom 1. 1 cT. 6
KoHBeHI1ii € icTOTHE pO3IMUPEHHS TIyMadeHHs Ta chepH 3acTocyBaHHS ii "MUBUTEHOT"
YaCcTHUHH. 3 I[FOTO MPHUBOAY B JITEPATypi 3BEPTAETHCS yBara Ha Te, IO SKIIO CIIOYaTKy
Taka MpaKkTHKa BKa3yBaJjia Ha T¢, [0 B MOHATTS "IUBUILHUX IpaB" MOLIIHHO BKIFOYATH
npaBa Ta 00OB'SI3KM "TIPHUBATHOTO XapakTepy" B KJIACHYHOMY PO3YMiHHI LIbOTO CIIOBa
(mpaBo BIacHOCTI, CiMEHHE IPaBo TOLIO), TO 3 YACOM BOHA ICTOTHO 3MIiHMJIACh. A came:
Maiike Oynb-IKHi crip, SKHH MaB MalfHOBHMII IIpenMeT Ta 0a3yBaBcs Ha IMOCSTaHHI Ha
MaitHOBi mpaBa, CyI CTaB BBaXaTH TaKWM, IOI0 CTOCYBaBCA '"IUBUIBHUX IIpaB Ta
000B's13kiB". OHAK HE BCi MaifHOBI IpaBa MAalOTh NPUBATHOIPaBOBHUH xapakrep. CyTo
myOMiYHO-TIPaBOBHH XapakTep MaroTh 3adikcoBaHi y KoHBeHIIii 3araabHO-COIianbHI
("mpuponni") MalHOBI mpaBa JIFOOWHH, SKHM BiJIOBIJAIOTh 3arajlbHO-COIiabHI
000B'sI3KHU JIepKaBH, ii opranis (abo K IHIIMX MPEJCTABHUKIB CYCIIJIbCTBA, HOTO IpyI).
Taki npaBa HeOe3MmiJCTaBHO HA3UBAIOTh, 3 JESKOK YMOBHICTIO, IpaBaMu MPHUBATHO-
TyOIYHIMH.

Opnak 3 movarky 70-X pOKIB MHHYJOTO CTONITTS BUHHMKA€ TEHJICHIIS 10
MIOIIUPEHHS TIOJIOKEHb TPO LWBLIBHI MpaBa HAa OKpeMi IyOJidHO-TIPHBATHI TpaBa
[UISIXOM HaJaHHS OKPEMHM 3 TaKHX - HMPUBATHO-NMYOJIYHNX — 3arajibHO-COLIAIBHUX
("mpupomgHuX" TpaB JOIWHU CTATYCy IpaB IUBUTFHIUX, MOIIUPIOIOYN H Ha HUX Jifo0 1. |
cT. 6 Konsenttii). ¥ cBoix nepmmux pimeHasx Cya BU3HAYaB UBLUIBHI paBa, BUXOITIN
i3 3acaJl KOHTHHEHTAIBHOI PAaBOBOI TPaAMIIil, 30KpeMa 3 OiIbII-MEHII YiTKOTO MOALTY
IpaBa Ha MPHUBATHE 1 MyOTigHe.

Opnak, posrmmsigatoun y 1971 p. cnpaBy "Pinraiizen npotu Asctpii”, Cyn
BIIEpIIIE BiTiAIIOB BiJ i€l 3acanu. Ha 1110 TenaeHIiito 38epHyB yBary i cam Cy1i, KOJIH B
IHIIIN crpaBi 3a3Ha4MB, 110 "cTaTTS 6 OXOIUTIOE HE JIMIIE NPHBATHOIPABOBI CIIOPH y

TpaauLiHOMY PO3yMiHHI, TOOTO CHOPH MiX 0co0aMu 4K MK 0COOO00 Ta AEp>KaBolo,
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SKIIO OCTAHHS JIi€ SIK IPUBAaTHA 0c00a, CY0'eKT MPUBATHOrO MpaBa, a He B MeXaX CBOIiX
BJIaTHUX TIOBHOBaxKeHb" (I1. 26 pimeHHs y cupasi "®PennOpyk npotu Higepmanais").

B inmomy pimenni Cyx xoncratyBas: "m. 1 cT. 6 BuMarae, abo 1mo3oB MaB
MaifHOBHII TpenMeT i 6a3yBaBcs Ha IMOCSATaHHI HAa MAaifHOBI IIpaBa..., a00 100 pe3ynpTaT
cropy OyB "BH3Ha4adbHHMM IJIS TIpaB Ta OOOB'SI3KIB MPHBATHOTO Xapaktepy' (m. 28
pimennst y cnpasi "OprtenOepr nmpotau Asctpii'). To6to Cya posmupuB chepy
3actocyBaHHA "mmBUMTBHOI" WactmHM 1. 1 cr. 6 KoHBeHmii, momaBmm A0 mIpaB Ta
000B's13KIB IPUBATHOTO XapaKTepy TaKOX MpaBa MaifHOBOTO XapaKTepy.

3a3HaveHa MO3MIis MiATBEpIKEHA IHIIUM pillleHHAM, B sikomy Cyn AidImos
BHCHOBKY: "III00 IIpaBO MaJIo IMBLIBHUM XapakTep, I0CTaTHBO, a0H CIip MaB MaifHOBUH
XapakTep 1 cTocyBaBcs IpaB Takox MaitHoBux" (11. 38 y cripasi "lllykc npotu ABctpii').
Binrak mo xareropii "mHuBiTPHHX TIpaB Ta 000B's3kiB" Cyq modaB BiTHOCHUTH HOBOII
MIMPOKE KOJIO TAKMX MAHHOBHX IPaBOBIIHOCHH, IPUBATHOIPABOBA IPHPOIA SIKUX 1HOAI
MOX€ BUJIATUCS JOCUTh CyMHIBHOIO.

3okpema, Cyn KOHCTaTyBaB, IO "TpaBO Ha HalaHHS NEHCII Mae IMBITEHHHA
XapakTep,.. MPaBO Ha MCHCII0 BBAXKAETHCS, 332 MEBHUX OOCTABUH, IUBITBHUM MpaBoM"
(piwenns y cnpaBax "Ilorep nporu Asctpii”, 1997 p., "Cramanykaortoc npotu ['perii",
1997 p., "bepe3oBcbkuii mpotn Ykpainu", 2004 p.).

Ho cknany "umBinpHuX" y cenci m. 1 cr. 6 Cyq BigHic, 30Kpema, MpaBo Ha
TIEHCII0 BHACIIIOK CMEPTi OTHOTO 3 MOAPYXOKA (T1. 26 pimenHs y crpasi "Maca mpoTtu
Itanii"). Cyn TakoX BH3HAB IMBUIFHO-TIPABOBHMH CIIOPH, IIOB'S3aHI 3 HaJaHHSIM
JorroMor (TIiTer) y cdepi cormiansHOro 3a0e3MedeH s BHACTIIOK HEMTAaCHUX BUTIA/IKIB

Ha BUPOOHUIITBI, OCKUIBKHM IIi CIOpH "HajeXaTh OO BHIUIATH OpraHaMu
COI[IAJTIHOTO 3a0€3Me4YeHHs i CTPAaXOBOK KOMITAHIEI0 TOTIOMOTH, Ha SKi MPETCHYBaB
3afBHUK BHACIIJOK HEINACHOTO BHUIAIKy, IO CTaBCS 3 HUM Ha BHUPOOHHITBI.
BianoBisHO, BOHM MaJli CBOIM MpEAMETOM BHPILIEHHs CHOpPIB PO LUBUIBHI IIpaBa B
ceHci . 1 crarri 6" (11. 53 pimenns Jykioc nporu ®paniii).

OnHak BU3HAHHS LUBUIBHOTO CTAaTyCy CIIOPY MK JIOJUHOIO 1 JEPXKaBOIO

3YMOBJIFOETHCA HAasIBHICTIO Y HbOMY HE 6yI[I)'HKI/IX, a JIMIIIe IEBHUX MAWHOBHMX ACIIEKTIB:
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WAeThCS PO Te, IO PE3YJIbTAaT BUPILICHHS LILOTO CIIOPY 0e3MocepeIHbO MOTSITHE CYTO
MaiHOBI HACNHIAKM JUIS JIIOAWHHM, TOOTO NPsAMO BIUIMBaTUMEe Ha i1 MalHOBHH
(mMatepianbHuil) cran. Hampukian, B ogHOMY 31 cBOiX pimeHs Cyj 3a3HauuB: "crip He
HaOyBae "IMBUIGHOTO" XapaKTepy JHIIEe TOMY, IO BiH IMOPYIIye TAaKOX ITHTAHHS
ekoHoMiuHOro mopsanky" (myrktu 50, 51 pimenHs y cmpasi "Il'ep-brox mporu
®panmii”, 1997 p.). [HmmumMu cioBamu, MUBUTLHUEN XapakTep MalOTh MaifHOBI MTpaBa, sKi
"OpsMO BIUTMBAIOTh HA MaTepiaJbHUH CTaH JoguHH", a He "3adimaroTe" dn
"HOPYLIYIOTH" €KOHOMIYHI MUTaHHS.

Opnak po3mmpenHst cdepu 3acrocyBaHHs "UMBiNBHO" yacTHHU M. 1 cT. 6
KonBenii 3a paxyHok npuBaTHO-1yOsiunuX npas Cyn 3aificHuB 6e3 (popMyTroBaHHS
3araJbHUX KPHUTEPIiiB HAJIEKHOCTI THX YW iHIIMX TpaB (a0o 00O0B'I3KIB) 0 KaTeropii
caMme IUBUTFHUX. Y BOMY 3B'I3Ky XapakTepHa mo3utis Cyay, 3riIHO 3 SIKOI CaMOoro o
co0i "MalfHOBOT0" XapakTepy CIopy Ie HeMOCTaTHBO I TaKo1 HaJIe)KHOCTI. MOXYTh
icHyBaTH # "MaiiHOBI" 3000B'sI3aHHSI ITepe]] Aep>KaBOIO UM i opraHamy, sKi B ceHci 1. 1
CT. 6 TIOBUHHI BBaXXaTHCS TAKUMH, IO HAIEXKATH 10 CepH MyOIigHOTO IpaBa i TOMy He
OXOIUTIOIOTBCSL TMOHATTAM "IMBUIBHI IpaBa Ta o00oB'si3ku". OkpiM mrpadis, ski
3aCTOCOBYIOTHLCS B OPSLAKY "KPUMIHAIBHOI CaHKIIT", 11e Oyie, 30KpemMa, BUIa 10K, KOJIU
000B'I30K MaifHOBOTO XapakTepy BHILUIMBAE i3 ITOJATKOBOro 3akoHonascTBa" (1. 50
piwenns y crpasi "Ulyren Ta Menapym npotu Hinepnanais").

HaBenene cBimunTh, mo "MaiHOBHX HACIIJIKIB CIIPHUX CHpPaB HEIOCTATHHO
JUTA HaJlaHHS M "IHUBITBHOTO" XapakTepy'.

3 ommAgy Ha 3a3Ha4yeHe, IMOJATKOBI CHOPH, 3 BIACTHBMM IM MaWHOBUM
xapakrepom, Cya He BITHOCUTB 10 KaTeropil "muBinpHuX". Y 3B'13Ky 3 tuM Cy[1 BBaXKae,
o "MarepialibHUN THTEpEC € OYEBHIHUM Y CIIOpax, II0 BHIUIMBAIOTH i3 MOJATKOBHX
MIPaBOBITHOCHH, NTPOTE HASBHICTH JIMIIE ""MaTepialbHOI IPUPOAH CIIOPY caMoi Mo cobi
HelocTaTHbO Ui 3actocyBaHHs m. 1 cr. 6 Konsenwii" (m. 25 pimeHHs y crpasi
"®cppanzini npotu Itanii"). He BimHocuTh n0 kareropii "umBinpHuX" Cya Takox i
MalfHOBI CHOpH, TOB's3aHi 31 3ICHEHHSAM O0CO0OI0 CBOIX MOJITHYHUX ITIpaB (IHB.

piwenns y crpasi "I1'ep-biaox nporu ®@panuii”, 1997 p.).
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Y 3B's3ky 3 mnpoOiemoro (QOpMYNIIOBaHHS KPHUTEPIiB  PO3MEKYBaHHS
"nuBUTBHAX" 1 "HEIMBUIHHUX" TIpaB Ta OOOB'SI3KIB 3aCIYTOBYE Ha yBary TBEpIKCHHS
cyani Cyny II. I1. Jlopenn, BukiazeHe B HOro okpemiil JyMIli B pillleHHI y cIpaBi
"®eppanzini nporu Iramii". 3a3HadeHU Cyansd BBakae, MO "KOHBEHIIS HE MICTHTH
3HAYCHHS TOTO, 1[0 MAETHCSI Ha yBa3i il "IIMBITEHIMH ITpaBaMu Ta 000B's13kaMu’. Xoda
MPOTATOM POKiB opraHu KoOHBEHIN1 Bxe€ HEOJHOPA30BO ITOCTAHOBIISUIA PIllIEHHS
CTOCOBHO I[bOTO MHTAaHHA ¥ HEOJHOPA30BO IIEPETVISINAM BCTAHOBICHUH paHilIe
OPUHLOUI  TPEleAeHTHOrO IpaBa, TaKe BH3HAYEHHS HEMOXJIMBO 3HaliTH Yy
npeteeHTHOMY npaBi. Opranu KoHBEHIIIT yXBaTFOBaIM PIllIEHHS MO0 3aCTOCOBHOCTI
CT. 6 y IIbOMY BiJHOIIEHHI 3aJIE)KHO BiJl KOHKPETHHX OOCTaBHH CIpaBH, Xo4a Oyio
BU3HAYCHO, ii 3aranbHi enneMeHTH. J{aii BiH CTBEPKYE, 0 HEMOXKIIMBO POBECTH YITKY,
MEPEKOHIINBY MEXY MK "ITUBUIEHUME"' Ta "HEUMBUIPHUMH " TIpaBaMH i 000B'sI3KaMH Ha
MiZCTaBi AIFOYOTO MpeleneHTHOTO mpasa Cymy.

IIpore onomneni Cynom KpuTepii BiZHECEHHS MpaB JIOAWHMA 10 KaTeropii
"nuBUTBHAX ", OyAydn 1M030aBICHIMH MaKCHMAJIFHOI YiTKOCTI, JO3BOJIAIOTH 3MICTOBHO
BUPI3HUTH TOM pizHOBUA ("'MiABUA") ITpaB JIIOMHY, 32 PaXyHOK SKOTO OyJI0 3/1iCHEHO
posmupendss TaymadenHs 4. 1 cr. 6 Komenmii. Ilyakr 1 cr. 6 Kousenril
3aCTOCOBYETHCSI HE3AJISKHO BiJ] CTaTyCy CTOPiH, IyOJIIYHOTO YU MPUBATHOTO, & TAKOX
BiJl IPUPOAHN 3aKOHY, SIKUH PETYIIIOE CIIip: IOCTaTHBO, a0K pe3yJIbTaT CyJ0BOr0O IIPOLIECY
MaB CBOIM HACIiIKOM "BIUTMB Ha TpaBa Ta OOOB'S3KH IPHUBATHOTO Xapakrtepy" (I 47
pimenns y copasi "X. IIpotn ®pannii”, 1989 p.; aus. takox mn. 41 y cnpasi "Tpe
Tpakropep Axriebomnar npotu IlIsemnii", 1989 p.). OxHi€ro 3 MPHYUH BOTO MOXKE OyTH
Te, mono chepu amii m. 1 ct. 6 KonBenmii Cyx BiZTHOCUTH Ti IMyOIiYHO-TIPAaBOBI TpaBa,
peaizallis IKUX CIpaBIIsie OMIOCEPEAKOBAaHUH BILUTUB Ha MTpaBa MPHBATHOTO XapakTepy.
Tak, 3a3HaUeHMI 3B'SI30K HAIBHUH y MyOJIIYHOMY 3a XapaKTepOM IIpaBi Ha MEHCII0, SKe
OIIOCEPE/IKOBAHO BIUIMBAE Ha IPHUBATHONPABOBE MPAaBO BJIACHOCTI Ha CyMy KOLITIB —
NeHCiiiHnX BHIUIAT. Biarak nuBiIbHUMH npaBamu Ta 00oB's3kamu Cyn BBaXae sk
Oe3rocepesHbO TIPUBATHI TpaBa W OOOBSI3KM, Tak 1 "ormocepeakoBaHO" IPHBATHI

(npuBaTHO-1TyOJNiuHI) TpaBa W OOOB'SI3KM. 3HAYHOIO MIpPOIO TIYMAayeHHS ITOHATTA
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"HUBUIBHI TpaBa', IIMPIIOrO, aHDX "IPUBATHI IMpaBa', CTAJNI0O MOXIIUBHM 3aBISKH
0COOJIMBOCTSIM TiIyMadeHHs1 KoHBeHIIIT Ik MDKHapOHOTO JOTOBODY.

[Mposenene CynoM TirymMadeHHs KaTeropii "IIMBIIBHUX IpaB Ta 00O0B'I3KIB" B
cerci 1. | cr. 6 KoHBeHmii Mae Tak 3BaHMII aBTOHOMHHUHN XapakTep, TOOTO He3aJIeKHIH
BiJl HAIlOHAJIBHOI IOPUAWYHOI, Y TOMY YHCJI MPaBOTIYyMayHOl, MpPakTHKH. L[fo
ob6craBuny Cyn mpsiMo 3a€KJIapyBaB y ASIKUX CBOIX pillIeHHAX. 3 mboro npuBoay Cya
3a3Hayae, MO0 "TOHATTS HUBUIBHUX TIpaB Ta OOOB'S3KIB" HE MOBHHHO TIYMauHUTHCS
IUISIXOM [POCTOr0 BiJICWJIAaHHS JI0 BHYTPIIIHBOTO IIpaBa Jep)KaBU-BiJIIOBiiaya.
3niticiena CymoM 3MiHa Horo iHTepIpeTaii BXXuBaHoro y 1. 1 ct. 6 KoHBeHIiT HOHATTS
"UBUIBHI ITpaBa Ta 00OB'SI3KK" € YEPrOBUM IIPOSIBOM TPAIMLIHHOTO JUISl IIbOTO OpraHy
MiAXOAY 10 TIyMadeHHS HOPM JaHOTO MDKHApOJHOTO IOTOBOpY. 3TifHO 3 LUM
migxomoM Taki HopMH TiayMadateesi Cymom 'y CBITII yMOB CHOTOIEHHS" 3a
MMOCePETHUIITBA  METOMIB  JHHAMIYHOTO  (€BOJIOIIITHOTO, IPHCTOCYBAIHHOTO)
TIyMadeHHs. A came Ii yMOBW, HacaMmepesa MiJABHINCHHS DIiBHA CTaHIAPTIB IpaB
JIOAWHW, TOCWICHHS iX 3aXWINCHOCTi, pPO3MHPEHHsA cdepu iX TapaHTOBAHOCTI,
HMoBIpHilIe 3a Bce, W cnpuunHUIM BHeceHHss CynoM 3MiH y HOro TiyMayeHHS i
3aCTOCYBaHHs po3risinyBanoi HopMu KoHBeHIii.

Y mpomy 3B'I3Ky B JliTeparypi CIYIIHO 3a3HAya€ThCsd, MO I 3MiHH
BIANOBIIAIOTH 3arajbHill TEHAEHIII PO3BUTKY LOrO "KUBOTrO" JOrOBOPY-PO3BUTKY,
3xilicHIoBaHOrO came CyioM: TOCTYIOBOMY 30aradeHHIO 3MiCTy i pO3IINPEHHIO 00CsTy
paB JTIOAWHY, 3aKkpimieanx KonBenmierw. Omxke, monoxkeHHs 4. 1 cr. 6 KorBeHii mpo
"MUBUTBHI TpaBa Ta 000B'I3KH " MOMMPIOIOTHCS SIK Ha IPUBATHI IIpaBa, TaK i Ha MyOJIivHi
IpaBa, CyJAOBHH 3aXUCT SIKUX BIUIMBAE Ha ITPaBa Ta 00O0B'I3KHM NPUBATHOTO XapaKkTepy.

Oco0MBICTh IOPUANYHOTO 3HaYCHHS TiiymaueHHss Cyny "UMBUIBHHX MpaB Ta
000B's13KIB" 00YMOBIIEHO aBTOHOMHHM XapakTepoM, HE3aJEeKHHM BiJ BiAMOBITHOTO
HaIllOHAJIBHOI'0 3aKOHOJIABCTBA. 3 OIJISAY Ha BU3HAHHS 10JI0)KeHb KOHBEHIIIT YacTHHOO
BITUM3HIHOTO 3aKOHOAABCTBA, a pinieHb Cyay 3 KOHKPETHHX CIIpaB - CYIOBHMH
TIpele/ICHTaMHt 1 JDKEpeJIaMH ITpaBa, 0OOB'SI3KOBUMHM IO 3aCTOCYBAHHS BITUHU3HSIHUMHU

CyZaMH IIpY BUPIIIEHHI BIANOBIIHNX KaTeropiil crnopis, cpopmoBane CyoM MOHATTA
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"MUBUTPHUX TpaB Ta 000B's3kiB" B ceHci m. 1 cr. 6 KoHBeHuii Moxe OyTH NEBHUM
OpIEHTHPOM JUISL BITYN3HSIHOI CYIOBOI IIPAKTHUKHU 3 MTUTAHb TIAYMAadeHH ITOJIOXKEHb . 2
ct. 1 UK VYkpainu. BignmosigHo mo 3aznaveHoi Hopmu 1K, mo MaifHOBHX BiTHOCHH,
3aCHOBAHHX Ha aIMiHICTpaTHBHOMY abo0 IHIIOMY BIIQJHOMY HiATIOPSOKYBAaHHI OFHIET
CTOPOHH IPYTiii CTOPOHI, a TAKOX IO MOJATKOBHX, OODKCTHHUX BiIHOCHH IMBUTBHE
3aKOHO/IaBCTBO HE 3aCTOCOBYETHCS, AKIIO 1HIIE HE BCTAHOBJIEHO 3aKOHOM.

Hagenene cBiTYUTH PO IPUMTYCTHMICTh TOUTHPEHHS ITOJ0XKEHB PO MUBLTBHI
BIZITHOCHHM Ha MyOJi4HI NpaBa JIIOJMHH, CYJOBUIl 3aXKCT SKUX BIUIMBA€E Ha IpaBa Ta
000B'SI3KM IMBUILHOTO XapakTepy, SKIIO 3aKOH NPsAMO He 3a00poHse abo Mmpuiyckae

HO,Hi6He PO3MIKUPIOBAJIIBHE TIIYMAYCHH III/IBiJ'ILHI/IX IpaB.
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