JABH3 «Y:kropoacbkuii HanioHa/ILHUH yHiBepcuTeT» (M. YiKropoa, YKkpaina)

FOpuouunuii paxynemem
Yuisepcurer Komencbkoro B bparucaasi (M. Bparuciaasa, CiioBanbska Pecny6.tika)
FOpuouunuii paxyremem
JIo0aincbKuii kaTouubKuii yHiBepeuTeT IBana Iapaa II
(m. JIx06.1iH, Pecniy6.iika IToJbima)
Dakyrbmem npasa, KAHOHIYHO2O Npasa ma adMinicmpayii
YuiBepcuter Macapuka (M. Bpno, Yecbka Pecny6.ika)
FOpuouunuii haxyromem
Tpnascbkuii ynisepcuter y Tpuasi (M. Tpuasa, CiioBanbka Pecry0utika)

FOpuouunuii ghaxynvmem

KeabHebkmii yHiBepeurer (M. KesbH, @enepatuBHa Pecny6uika Hiveuunna)

FOpuouunuii paxyremem, lncmumym depaircasno-kongeciiinozo npasa, kagedpa nyoaiunozo
ma 0epacagHo-KoHpecitinozo npasa
Kapuiosnii ynisepeurer B Ilpasi (m. IIpara, Yecbka Pecry0tika)
I'ycumcokuii meonociunuil paxynomem
I'paubkuii ynisepcuter imeni Kapuia i ®@panua (m. Ipan, Pecniy6aika Ascrpist)
IOpuouynuii paxynemem, Llenmp cxionoesponeticokozo npasa
3axigunii yniBepeurer im. Bacine Iongim (M. Apan, Pymymis)
IOpuouunuii paxynemem
LenTp NpaBoBoi MiATPHMKH 0Ci0 MOCTPAXKAATNX BHACTIIOK BilicbKOBOr0 BTOPrHEHHS
HamnjionanbHoi akasemii npaBoBUX HayK YKpainu
Ta IBH3 «Yxkropoacbkuii HauioHaabHuii yHiBepcuTeT» (M. Yikropoa, Ykpaina)
IlenTp yKpaiHCHhKO-€BPONEiicbKOro HAYKOBOIro cNiBPOOIiTHUITBA

(M. Y:kropoja, Ykpaina)

MATEPIAJIU
XV MIXKHAPOJHOT HAYKOBO-IIPAKTUYHOT
KOH®EPEHIIII

«3AKAPIIATCBHKI TIPABOBI YU TAHHSI.

MPABO SIK IHCTPYMEHT CTIMKOCTI

TA PO3BUTKY B YMOBAX CYYACHHUX
LUBLIBALIMHUX BUKJIUKIB»

Yactuna |
[pucesiuena 30 piyHUIII 3aCHYBaHHS IOPUAUIHOTO (aKyJIbTETY
YKTropoJICEKOT0 HaIliOHATHHOTO YHIBEPCUTETY

27 keimnsa 2023 poky

1256 1233

JIsBiB — TopyHB
y/ 99 Liha-Pres
LIHA-PRES | 2023



VJIK 34(063)
3-18

PexomeHnnoBaHo 10 ApyKy BueHoro pajoro
ropunudaHoro ¢akyiasrery ABH3 «Yxropoacekuii HalioHaIBHUH YHIBEPCUTETY,
nporokoit Ne 9 Bix 20 kBiTHS 2023 poKy.

HAYKOBA PA/IA KOH®EPEHIII:

Tonosa Haykoeoi paou kongpepenyii — Jlazyp Apocnasé Bonodumuposuu — ooxmop
10pUOUUHUX HAYK, npoghecop, Oekan iopuouuno2o gaxyremeny JJBH3 « YVocHY »;

Pozau Onexcandp Anosuyu — 00Kkmop 10pUOUYHUX HAYK, NPOGEcop, NPOPEKMOP 3 HAYKOBO-
neoaeoziunoi pooomu JJBH3 « VoucHY »;

Ks. prof. dr hab. Sitarz Mirostaw — npopexmop, 3asioyeau xagedpu nybniunozo ma
KoHCmMumyyiliHo2o — yepkognozo  npaea  Jhobnincekoeo — Kamoauybkoeo  yuieepcumemy
leana Ilasna Il (Pecnyonixa Ilonvwa);

Doc. JUDr. Eduard Burda, PhD. — oekan ropuouunozo ¢axyrememy Vuieepcumemy
Komencvkoeo 6 bpamucnasi (Crosayvka Pecnybnixa);

Dr. hab. Herbet Andrzej, prof. KUL — dexan ¢paxyrememy npasa, kanoniunozo npasa ma
aominicmpayii  Jloonincvkoeo Kamoauyvko2o yHigepcumemy leana Ilasna Il (Pecnybnixka
Tlonvwa), .

Doc. JUDr. Mgr. Skop Martin, Ph.D. — dexan wopuouunozo ¢axynememy Yuisepcumemy
Macapuxa (Yecoka Pecnybnixa),

Prof. JUDr. Mgr. OlSovskd Andrea, PhD. — Oexanka iopuouunozo ¢axyrememy
TpHascvrozo yuieepcumemy 6 Tpuasi (Cnosayvka Pecnybnixka);

Doc. ThDr. Kamila Veverkovd, Ph.D. — Oexanka zycumcbkozo meono2iuno2o ghaxyiememy
Kapnosoeo ynisepcumemy 6 Ilpasi (Hecvka Pecnybnixa);

Assoc. Prof. PhD. Remus Daniel Berlingher — dexan iopuouunozo ¢paxynomemy 3axionozo
yHieepcumemy imeni Bacine I'ondiw (PymyHis);

Univ.-Prof. DDr. Dr. h.c. Wieser Bernd — oupexmop Llenmpy cxionoesponeiicokoeo npasa,
sacmynnux dexana opuouunozo gaxyismemy Ipayvkozo ynieepcumemy iveni Kapaa i @panya
(Pecnybaika Ascmpis);

Prof. Dr. Dr. h.c. Stefan Muckel — 3agidysau ragpedpu nybniunoco ma Oeporcagho-
KOHGpeciiino2o npasa, oOupexmop Incmumymy 0epiucagHoO-KOHGeciliHo20 npasa  IOPUOUYHO20
gaxynememy Kenvrcovkoeo ynisepcumemy (Qedepamuena Pecnybnika Himeuuuna);

Ks. prof. dr hab. Piotr Stanisz — zasidysau ragheopu Oepoicasno-kongecitinozo npasa
gakynememy npasa, KaHOHiYHO20 npaséa ma aominicmpayii JIOONHCOK020 KamMOoIuybKo2o
ynieepcumemy leana Ilasna Il (Pecnyonixa Ionvwa);

Doc. JUDr. Ing. Radvan Michal, Ph.D. — sacmynnux dexana 3 misicnapoonux ma 306HiwHix
36 ’A3Ki6 ropuouuHozo gaxyrvmemy Yuisepcumemy Macapuxa (Hecvka Pecnybnixa);

ThLic. Mgr. Moravéikovd Michaela, Th.D. — sacmynnux dexana 3 po3gumy 10puoudHO20
gakyrememy Tprascvkozo yHisepcumemy 6 Tpuasi (Cnosayvka Pecnybnika);

Prof. ThDr. Jan B. LdSek, Dr.h.c. — sacmynnux Oexkana 2ycumcbko2o meono2iuHo2o
pakynvmemy 3 Haykogoi pobomu ma MixcHapoOHux 36 sskie Kapnoeozo ynisepcumemy 6 Ilpasi
(Yecvka Pecnybnika).

OPI'AHI3ALIIMHUU KOMITET KOH®EPEHIIII:

T'onosa  opeanizayiiinoco  xomimemy  — Cmonanxa Bonooumup Isanoeuu — ooxmop
MeOuuHux Hayk, npoghecop, pexmop ABH3 « VorcHY »;

3acmynHuK 20108uU opeanizayitinozo komimeny — Menoscyn Mapia Bacuniena — ookmopxa
IOPUOUYHUX — HAVK,  NpOoecopKka, — 3aCMynHuysi — OeKaHa  IOpuOuUuHo20  (axyibmemy
JBH3 «YocHY »;

3aCmynHuK 20108U opeauizayiiinozo komimemy — binaw Onekcandp Bonooumuposeuu —
Kauouoam  IOPUOUYHUX — HAYK, OOYeHm, 3ACMYNHUK —OeKAHd  OpUOUYHO20  (haxyibmenty
JBH3 «YoucHY»;

Anopywiko Andpii  Bacunvoeuu — 00oxmop 10pududHuUX HayK, npogecop, npogecop
Kagheopu kpuminansrozo npasa ma npoyecy JJBH3 « VorcHY »;

Benoe Imumpo Mukonaiioguy — 00OKmop 10puoudHux Hayk, npogecop, npogecop kagpeopu
KOHCIMUMYYIIHO20 npasa ma nopignanbHo2o npasosnaecmea J[BH3 « Yo HY »;

Bucaza IOpii Muxaitnoguu — 0okmop 10puduunux Hayx, npogecop, 3aeioyeau kageopu
Koncmumyyilino2o npasa ma nopieHnanvHo2o npasosuascmea JJBH3 «YocHY »;

FBonoiscap Canopa Onexcanopiena — 00kmopka 0puoudHux HayK, OOYeHmKa, npogecopka
Kagheopu aominicmpamusHo2o, Qinancoso2o ma ingpopmayiinozo npasa ABH3 « VorcHY »;



Byneua Civinna bozoaniena — 0oxmopka i0opuouduHux Hayk, npogecopka, 3aei0ysauxa
Kagheopu yusinbnozo npasa ma npoyecy JJBH3 «YVocHY »;

I'peya Apocnas Bacunvosuu — 0okmop w0puouyHuUXx HAyK, npogecop, npogecop rkagpedpu
2ocnodapcwrozo npasa JIBH3 « VocHY »;

3aboposcokuii Bikmop Bikmoposuu — 0okmop opuduunux Hayk, npoghecop, npogpecop
Kageopu yusinbHo2o npasa ma npoyecy ABH3 « VocHY »;

3an Mupocnasa lsaniena — cmapwia sukiaoauxa kageopu meopii ma icmopii oepicasu
i npasa JJBH3 « YoicHY »;

Kapabin Temana Onexcanopiena — O0Kmopka 1opuOUdHUX HayK, npoghecopka, 3a6idysauxa
Kaghedpu aominicmpamueno2o, Qinarncosoeo ma ingopmayivinozo npasa ABH3 « YocHY »;

Kocym Mapuna I'enadiiena — kanouoamxa 0puOUdHUX HAYK, OOYeHmKa Kageopu meopii
ma icmopii 0epxcasu i npasa JIBH3 « Yo HY »;

Konua Bacunv Bacunvosuu — 00kmop r0puouyHux Hayk, npogecop, npogecop ragedpu
Kpuminanvrozo npasa ma npoyecy ABH3 «VocHY »;

Komnasnp Onvea lsamiena — xanouoamxa 10puouyHUX HAYK, OOYEHMKA, 3a6i0y6auKa
Kagedpu mixcuapoonozo npasa /IBH3 « YorcHY »;

Hepew Isan €gzeniioguy — xanouoam 0PUOUYHUX HAYK, OOYenm, 3agioyeau Kageopu
meopii ma icmopii 0epocasu i npasa JIBH3 « YoicHY »;

Ilempeuyvbka  Hamania  leaniena  —kanouoamxka — 1OpUOUHHUX — HAVK,  OOYEHMKA,
Joyenmka Kagedpu KOHCMUMYYILIHO20 NPasa ma nopieHsIbHo20 npasosrascmea JBH3 « VocHY »;

Powkanwk Baoum Muxaiinoeuu — kanouoam 0puOudHUX Hayk, OoyeHm, 3agioyeau
Kaghedpu eocnodapcwvroco npasa J[BH3 « VoicHY »;

Casuun Muxaiino Bacunvosuu — 0okmop wopududHux Hayk, npogecop, oupekmop HII
NOpIBHANLHO20 NYONIUHO20 Npasa ma MixcHapoonozo npasa ABH3 « VoucHY»;

Cuiinnoxki Mukona Bacunvosuu — 0okmop wpuouyHux Hayk, npogecop, npoghecop
Kkageopu kpuminanvrozo npasa ma npoyecy JIBH3 « VorcHY »;

Cnugxa Onexcandp Onekcanoposuy — Kanouoam 0PUOULHUX HAYK, Kepignuk Oceimnboeo
nposaiidepa « L[TIK I'PVIIy;

Cmynnux fpocnas  Banepitiosuu — kanoudam  10puduyHuUx Hayk, Ooyenm, 3agioyeay
Kageopu kpuminanvro2o npaéa ma npoyecy IBH3 « VocHY »;

Yepeeko Ilaeno Ilasnosuu — kanouoam 0OPUOUYHUX HAVK, OOYeHM, 3ACMYNHUK OeKaHa
opuduuno2o gaxynememy ABH3 « VocHY »;

Dpiomancekuii Poman Muxaiinosuy — kanouoam 1opuoudHuUx HayK, npogecop, 3acmynHux
Odekana opuouunozo gaxymvmemy ABH3 « YocHY »;

Xoxnoea Ipuna Banepiiena — kanouoamxa 0OPUOUUHUX HAYK, OOYEHMKd, 3ACHYRHUYS
dekana opuduunozo gaxymvmemy IBH3 « YoicHY ».

3akapnarcbki mpaBoBi uuTanHsa. IIpaBo sAK iHCTpymMeHT

3-18 crilikocTi Ta PO3BHTKY B YMOBaxX CyYacHHX UMBiTi3amiiiHux

BUKJIUKIB | Marepiasm XV MDKHapoaHOI HayKOBO-TIPAaKTHYHOT
koH(pepeHtii, M. Yxropox, 27 xBitHa 2023 poky p.Yacruna I
JIsBiB — Topyss : Liha-Pres, 2023. — 328 c.

ISBN 978-966-397-298-5

VY 30ipHUKY MPEACTABICHO CTUCIUI BUKJIA] JOTOBIACH 1 HOBIJOMIICHB,
momaHnXx Ha XV MDKHapogHy HayKOBO-TIPAKTHYHY KOH(EPEHIIiI0
«3akaprarchbki npaBoBi 4nTaHHs. [IpaBo sIK iIHCTPYMEHT CTIMKOCTI Ta PO3BUTKY
B YMOBaX Cy4YacHHX LHUBITI3aiMHIX BUKIHKIB», sKa BimOymack Ha 0asi
YXKTOpOJICEKOTO HAI[iOHAIBHOTO YHiBepcuTeTy 27 KBiTHS 2023 p.

VIIK 34(063)

ISBN 978-966-397-298-5 ©VYxropoacekuil HallioHAIBHUI yHiBepcuTet, 2023
© YkpaiHCHKO-TIOJIbChKE HAYKOBE BUIABHHULITBO
«Liha-Pres», 2023



3MICT

HAIIPSM 1. CYYACHI BUKJIMKH
MI’DKHAPOJHOMY IIOPAAKY

[MpuTsaraenns MiXKHapOIHAM KPUMIHATEHUM CYIIOM

JIO Bi/IMOBITAIHOCTI 32 BUMHEHI Ta BUMHIOBAHI MI>XKHAPOIHI 3JI0YUHI

B YKpaiHi, B TOMY YHCi LIOAO0 AiTeH (POJOBXKEHHS OISy )

BamguIa A. HO . ..ot 12

3acobu ribpuaHoi BiiHE pd poTH YKpaiHu
Bimdak O. A ..o 19

MixHapOTHO-TIPABOBI IHCTPYMEHTH 3aXUCTY JOBKIJUIS Y KpaiHu
Bil BOEHHOI arpecii pd
BammHIIHH M. SL. ettt e et e e e e e e e e e e aeaes 24

Inonemis sk pi3HOBUJ INI0OATBHOT MAHEMIi:
po0JIeMHU CTAHOBJICHHS 1 peatizaitii
BOHTOBHY A. O......oooiiiiiiicc e 28

Onepartii OOH 3 miaTpUMKH MUPY: YMOBH Ta TIOPSIIOK 3aCTOCYBaHHS
TOMOBAY A. M. ....coooooiiiiiieec et 32

I'mobanbHi Tpo6IEMH, BUKIIMKYA MIXXHAPOJHOMY HOPSAKY
Ta MPaBOMOPSAKY 1 PO3BUTOK CYJaCHOTO MIXXHAPOJHOTO MPaBa
3a0apa L. Ml ..o 37

[IpaBoBi acrekT! cydacHO CHCTEMH MIXKHAPOIHOT Oe3Imeku

Ta ii TapaHTii

KamMHIOK C. C....oooooiiiiee e 40
EdexruBHicTs peanizanii cratyry OOH Ha npuknaai
POCIHCHKO-yKpaTHCHKOT BiltHU

KambKo A. L .o 43

Jlesiki MUTaHHS MI>KHAPOIHO-TIPABOBOT BIAMOBITALHOCTI
KoBalIboBa VL. B ......oooviiiiiiiiiii e 47

KoHnrmentiist ekoCHCTEMHHX MOCIYT Ta 11 MiCIle Y MEeXaHi3Mi KOMIIeH ATl
IIKOIH, 3aMO/IiTHOT TOBKIJLTIO YKpaiHU BHACIIIOK 30poitHOT arpecii
pociiicbkoi deaeparii

KOBTYH O. M. ..o 54

4



KitrouoBi 3arpo3u i BUKIMKH TJI00a1i30BaHOTO CBITY
Ko3bMa B. B. ... 59

Jlesiki mUTaHHSI IPABOBOTO PETYIIFOBAHHS CHIBPOOITHUIITBA YKpaiHH
Ta €Bporeiicbkoro Coro3y y cdepi 60poThOH 31 3MiHAMHU KITIMaTy
TPATHIOK O. Sl...ccoiiiiiiiiii e 62

HAIIPSIM 2. BEPXOBEHCTBO IIPABA B YMOBAX
BOE€HHOI'O CTAHY: ICTOPUKO-IIPABOBI
TA TEOPETUKO-ITIPABOBI ACIIEKTH

BukoHaHHS IPUHIKITY BEPXOBEHCTBA IIPaBa
i yac (pyHKIIOHYBaHHS PEKUMY BOEHHOTO CTaHY
ADIEIID DATAX A. C oo et e e s et e e eees 66

[No3uTHBHI 3000B's13aHHS JepPKaBH depe3 MPU3MY
cynoBoi npaktuku €CII
Bamnma A. FO., TaptMan M. T......oooiiiiiiiiiiee 69

370BXHUBaHHS MPOLECYyaTEHIMH ITPAaBaMU
y UMBUILHOMY TPOILIECi Ta 3aCO0H MOTEPeIKEHHS
Baropra JI. C. ..ccoooiiiiii s 74

CyvacHu# yKpaiHeIb sK Cy0’€KT CTBEpIXKCHHS BEPXOBEHCTBA IIPaBa:
npobieMa GopMyBaHHS MPABOBOI 1IEHTUYHOCTI
BpaTaciok M. T....ooooiiiii e 78

Bumora o0rpyHTOBaHOCTI CY/IOBHX PillleHb B YMOBaX BiHHU
Tpura H. B. ... 81

Uu Mo3ke PO3Mip «IEHCIHHOT0 3a0e3neueHHs OyTH BUIINM,
HDK po3Mip 3apo0iTHOT M1aTn?
3apopoxns I'. B., 3agoposkuuii FO. Ao 85

[oHsATIHMH amapaT poCiHChKOT pOMaraHIu:
ICTOPUKO-TIPAaBOBUI BHMIp
IBAHOB O. FO. ..o 90

Heo0xiqHiCTh OUUIIEHHS iCTOpil YKpaiHCHKOT Jep>KaBHOCTI

BiJl IPOMOCKOBCHKHX HAPATHBIB — SIK BAXJIMBUI KPOK

710 TIOBHO{ ITI€PeMOTH HaJl BOPOTOM

KOTYT ML T. oot 94



Jlo nUTaHHS HACTYIHOCTI HAI[IOHAIBHOT
KOHCTHUTYIIHHOT Tpamuilii y XX cT.
Ko032aUeHKO A. L ...c.ooiiiiiiie e 97

[IpaBoBa coriamizaiist 0COOUCTOCTI: MOHATTS, CIIOCOOU Ta (PaKTOPH
Hepem I €., 3a0 M. L ..o 100

Transhumanism in the context of war through the rule of law prism
Popovych T. P., Baryska Ya. O., Maslyuk O. V.,
TEIEP YU. V.ot 104

Kowmrmosuirist iHCTUTYTIB Biau B YKpaiHi Micis BiHA
CaBUHH M. B ... 108

BepxoBeHCTBO MpaBa B yMOBaX BOEHHOTO CTaHY:
ICTOPUKO-TIPaBOBI Ta TEOPETHKO-TIPABOBI aCMIEKTH
Heimuk K. O., CkakoBebkuii B. O. ..., 113

[TpoGseMu MpaBoOBOIO 3aXUCTY BIHCHKOBOCTYXOOBIIIB ITi]T Yyac

BeZICHHS OOHOBHUX Jii: TOCBiJ XOpBaTii Ta MepCIEKTHBH

Ut YKpaiau

HHomiHA L ML ..ot 118

HAIIPSIM 3. KQHCTHTYHIﬁHO-HPABOBE BYIBHULTBO
B YMOBAX BIMHHA: IIOITYKHU OIITUMAJIBHUX MOJEJIEH

ITpaBoBe MPOCBITHULITBO B yMOBAaX BiMHU: HA MPHUKIIAl pOOOTH
Kadeapn KOHCTUTYIIIHHOTO TpaBa Ta MOPiBHAIEHOTO IPAaBO3HABCTBA
VY3KropoJIChKOTO HAIlIOHATEHOTO YHIBEPCHTETY

Bucara FO. M., Bepu B. B. ..o 123

I{udpoBuii KOHCTHTYITIOHATI3M SIK HOBUH HAIIPSIMOK
Teopii 1 IPaKTUKH CY4aCHOTO KOHCTUTYI[OHATI3MY
BouapoBa H. B. ..o 127

Pois Meniarii sk aJbTepHATUBHOTO CIIOCO0Y BUPIIIEHHS CIOPIB
i1 Yac BiHU B YKpaiHi
BOPOH JI. JL. ..o e 131

CriBBiJIHOIIIEHHS KOHCTHTYIIHHOTO 000B’ 3Ky 3axXHIaTy BiTun3Hy
Ta HEBiJI’€EMHOTO TIpaBa 0COOM Ha KUTTS
I'pena C. M., T'pemma SI. B........coooiiiiiiii 134



3abopoHa BUKOPUCTAHHS JpKepen iHpopMallii 1epkaBu-arpecopa
B OCBITHIX IpOTpaMax i HayKOBiH TisSUTEHOCTI
B03YIA O. L oo e 138

Po3mymu nipo monryk onTuMaibHOI (popMu IIPaBIiHHS B YKpaiHi
KOPEK L D ..o 142

Oco0nuBocTi 3a0e3MneueHHs IpaBa Ha IPOMA/STHCTBO
Ha THMYaCOBO OKYNOBaHUX TEPUTOPISIX
KocimoBa O. L. .......cooooiiiiii e 146

CripaBeINIMBICTh SIK TIPUHITHIT FOPUANIHOT BiIOBITAILHOCTI
HemeBep H. B.....c.oooviiiiiii e 150

HAIIPAM 4. IPABOBI IHCTPYMEHTH NOCUJIEHHSI
IHCTUTYUIAHOI CIPOMOXKHOCTI CYB’EKTIB
IIYBJIYHOT'O AJMIHICTPYBAHHA

3aKoHO/[aBYe BU3HAYCHHS MEXK MPABOCYO’ €KTHOCTI

Ta IUTaHHS peecTparii pesiriiianx oprasisariif

B Uechkiii PecryOmirti

Bimam Q. B. ..o 153

CydJacHi 3aKOHOZaBYi iHII[IaTHBY Y cepi OCBITH
SIK BiJITIOBI/Ib Ha BUKJIMKK 30pOoitHOT arpecii pd mpotu Ykpainu
BoopoBa FO. FO. ... 157

xepena mequuHoro npaea CriomydeHoro Kopouisetsa, [pnannii,
CIUA, Kananu, Asctpanii Ta HoBoi 3enanmii
Boapizkap C. O, Ilimra B. L. ... 161

3axHCT NepCOHAIBHUX JTaHUX: YKpaiHChKI peaii
Ta 3apyODKHHIA JTOCBI
Bpataciok O. B. ... 167

[IporiecyasnpHa poib CHCHIANICTa B aMIHICTPATUBHOMY CYAOYNHCTBI
I110/10 30MpaHHs Ta NePEBIPKU CIEKTPOHHUX JI0Ka3iB
ByAkeBHY B. A. ..o 171

DickaJbHO-MOHITOPUHTOBI (DyHKLIT HOTapiaTy
B33 00 YL () - ) (O 172



BpaxyBaHHS eKOJIOTIYHO-TIPABOBHX Ta OpPraHizallifHIX OCHOB
€BPOICHCHKO-TIPABOBUX BIUMOT Y MiCTOOYIBHIH JisSUTEHOCTI

Ut YKpaiau

TomOBCHKHI €. M. ..o 177

ITo36aBneHHs npaBa oOiiiMaTH eBHI Hocagu abo 3aiiMaTHCs EBHOIO
JISUIBHICTIO 'y chepl OXOPOHU Mpalli: JUCKYCilHI TUTaHHS
HdaparanoBa H. B. ..o 182

[Momyk pe3epBiB IHCTUTYIIIHOT CIIPOMOKHOCTI
MUTHHX OpraHiB YKpaiHH B Cy4acHHX YMOBaXxX
JopodeeBa JI. M. .......ooviiiiiiiiicc e 185

Buau ¢hiHaHCOBOTO KOHTPOIIO 32 KOIITAMH
pemnirifHuX opraHizaii B Ykpaini
Kapa6if T. O. .....cccooiiiiiiee s 189

[HIIIOMOBHA CITPOMOKHICT OCOOH MPU BCTYII

Ha Jiep>KaBHY CITy»KOy B YKpaiHi: MOBUHHA OyTH

000B’I3KOBOIO YMOBOIO 200 K TUIBKH 320X0UyBaTUCS?

KOTOMOECHD T. Ottt e 194

3aKOHOABUMIA aCTIEKT OpraHi3aIlifHOro MexaHi3My BifI0OyJ0BH
pyiiHyBaHb B YKpaiHi
MaMOHTOB L. O....ocoooiiiiii e 197

[MpuHIMT 0diriiHOCTI Ta 0(IMIHHOTO 3’ ICyBaHHS BCIX 00OCTaBHH
y CIIpaBi: CX0XKI1 MPOSIBH Ta KOHIENTYalbHi BiIMIHHOCTI
Mucapenko H. b., HIKoIMK A. M. .....cccooiiiiiiiiniiiicniece 200

P03BUTOK OCBITH AJISI AOPOCIUX
XoxJIOBA L. B ..o 203

Hanmanns oco0i, sika Oaxkae 3aiimMaTrcs
T AMTPHEMHHUIIBKOIO JisTBHICTEO, TIOBHOT IIMBUIHHOT JII€3IATHOCTI
YepeBKO IL TL. ..o 206

OCOOIMBOCTI 3aXHCTY MPaB Ta IHTEPECIB MIHOPUTPAHUX aKI[IOHEPIB
3a JIOIIOMOT'O0 HEMPSIMOTO TTO30BY
IIIOKA C. B ..ot 211



HAIIPSIM 5. IPUBATHE IIPABO B YMOBAX BIMHH

Taking up and pursuit of business activity in the Republic

of Poland by a citizen of Ukraine as an individual entrepreneur

on the basis of the act of March 12, 2022 on assistance to citizens

of Ukraine in connection with armed conflict on the territory

of that country

Pawel WidersKi...........cccooveiiiiiiic e 215

Oco0nuBOCTI IPABOBOT'O PEryIIOBAHHS JOTPUMAHHS 3aKOHOIAaBCTBA
PO TUIIY Ha 3aXUIIEHUX 00’ €KTax
0771 (13 0 (R R 220

HaykoBo-nipakTHYHHH aHaIII3 3aKOHOIAaBYMX 3MiH

B cepi IUBUIEHO-TIPABOBOTO PETYIIIOBAHHS BITHOCHH

y 3B’SI3KY 13 BOEHHUM CTaHOM

KOPOE C. O. ..o e 224

[Moain MaiiHa MOIPYKs, 11O € MPEAMETOM IMOTEKU: YU 3MIHATHCS
X0/ B CYIOBIH MPAKTHII B yMOBaX BIHH?
MEHKYT M. B e 229

HATIPSIM 6. EBPOIHTETPALISI TA CTAJIMI PO3BUTOK
AKIHCTPYMEHTH EKOHOMIYHOI'O PO3BUTKY

3HIKEHHS CTaBKH MOJIATKy Ha JA0JIaHy BapTiCTh

SIK KPOK TapMOHi3alii yKpaiHCBKOTO 3aKOHOaBCTBA

70 rpaBa €Bporneiicbkoro Coro3y

AtaMaHayK H. L. 232

Lini cTanoro po3BUTKY Ta TEHICHLIT PO3BUTKY IIpaBa
BapaHoB O. A.........cooiiiiiie e 237

B3aeM03B'130K aABOKATYpH T4 EKOHOMIKH
B YMOBax €BPOIHTETpallii: MPaBOBHH ITi X1
FataHi L L ... 241

Oco06aMBOCTI Ta CTaHAAPTH 3aXUCTY MPaB CIIOKUBAYiB
y €Bponeiickkomy Coro3i
g T8 7 5 0 5 T 247

Virtual asset in Ukraine in terms of means of payment
HIytsai SErNii......ccccveveiiiiceceece e 249



Mopgerni 3ab6e3neueHHs XHUTIOM y Kpainax €C: mpaBoBHil BUMIp
JaBuAOBA H. O.......coooiiiiiiiin e e 254

YCyHeHHS BiJl IpaBa Ha CIIaJIKyBaHHS
3a 3aKOHOJaBCTBOM Kpain €C
Kalmyk JI. Ao oo e 258

Pojb HOTOBIpHUX 3aCTEPEKEHDb Y HEMOIMYIIEHHI TOPTIiBIi 3 POCI€I0
TTOEMHHOK B. B ..o s 262

IHHOBAMIHHKI PO3BUTOK Ta (DYHKIIIOHYBAaHHS IHTEIEKTYaIbHIX
eHeproMepex B YKpaiHi
Poccixina I'. B., Issuenxo B. O., MapToBuubkuii B. O. .............. 267

[lepenymoBu cTaHOBIIEHHS Ta PO3BUTKY IIPABOBOTO CTaTyCy
00’ €JHaHHSI €BPOPETIOHANBHOTO CIIIBPOOITHHUIITBA
DeThKO FO. L. e 272

HAIIPSIM 7. KPUMIHAJIBHE ITIPABO B YMOBAX
POCIACBKOI ATPECIi IPOTU YKPAIHU

KpuMiHaJIbHI TPaBOMOPYIICHHS MPOTH 0COOUCTOT CBOOOIM
Ta rigHocTi moanHu y ipoekTi KK Ykpainu: okpeMi 3acTepeskeHHs
AHIPYIIKO A. B. ..o 276

Mecanisme de urmdrire penald a agresiunii rusiei impotriva Ucrainei
BZOVa L. H. oo 281

AXTyaIbHI IUTaHHS TIPABO3ACTOCYBAHHS OIPO3H 3aCTOCYBaHHS
HACHJIbCTBA y YacTHHI 3 cTatTi 342 KpUMiHAJIBHOTO KOJIEKCY YKpaiHH
B YMOBaX pOCIHchKOI arpecii

BOpoBHK A. B. ..o 285
HanionanbHi MexaHi3Mu rapMOHi3allii KpUMiHAJIBHO-IIPaBOBOTO
PETYIIIOBaHHS

Bepema P. B. ... 288

HacuibeTBO y €iM’1 SIK HETaTUBHUHN COIIATIbHAN ()eHOMEH
BHITHEBCHKA M. M. ..ot 291

3rBaJITyBaHHS B YMOBaX BOEHHOTO CTaHy: XapaKTCPHCTHKa,
0COOIMBOCTI PO3CITiTyBaHHS
BOTOOYEB A. . ... e 295

10



€IHICTh HAYKOBOTO 1 IPUKIIATHOTO JUCKYPCY B JAOCIIIKCHHI
MpoOJIeMaTHKH peatizallii mpaB 3acyKEHUX J0 OOMEKeHHs/
m030aBJICHHS BOJII Y PeaTisiX YKPaTHCHKOTO ChOTOJICHHS
BopoxoiT-I'op6aTiok B. B...........coooiiiii 299

JocnipkeHHs ToKa3aHb AUTHHY B CyJi B YMOBaX BOEHHOTO CTaHY:
HOBI MOJIMBOCTI Ta cTapi npobnemu
TaoBIOK L B....oooiii e 302

I'eHoLU B yMOBaX BOEHHOTO CTaHY
TpHrop’eBa M. €. ......ooviiiiiiiiic e 306

[TpobneMHi MUTaHHS KPUMIHAIBHOI BiAMTOBITAIHOCTI

3a IOPYILIEHHA HOPM MI>XKHApOJHOTO F'YMaHiTapHOTO MpaBa

B YMOBax BiCBKOBOI arpecii

Jenuco C. @., KopajieHko H. O.......cccocvveiieiiiiiiiiiaiinnn.....306

KonaGopariiiiHa AissIbHICTb y CEPEIOBHUILI IIPECTaBHUKIB
pemirifHux opraHizariiif: KpUMiHaJIbHO-TIPABOBUIN aCIIEKT

PedopmyBanHs KpUMiHATBHOTO MpaBa YKpaiHU: BUKIIMKH BiltHH
Uy 0070000703 0 5 DR R X I

OxpeMi acleKTH MPOBEACHHS OTILILY TPYTIa,
IMOB'SI3aHOTO 3 EKCTYMAIIIEI0 B YMOBAaX BOEHHOTO CTaHY
CTymHHK S Buooiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiniinnnenneeenee . 321

11



HAIIPAM 1. CYYACHI BUKJIMKH
MIZKHAPOJHOMY INIOPAIAKY

DOI https://doi.org/10.36059/978-966-397-298-5-1

MPUTSTHEHHS] MIDKHAPOJHUM KPUMIHAJILHAM CYJIOM
JIO BUINOBLIAJIBHOCTI 3A BUNHEHI TA BUMHIOBAHI
MDKHAPO/IHI 3JTOYNHU B YKPATHI, B TOMY YHACJII
{010 AITE (ITPOJOBKEHHS OTJISITY)

baaguna Anapianna FOQpiiBaa
KaHOuOam 1opuoudHUX HayK, OOYyeHm,
doyenm xagedpu meopii ma icmopii depocasu i npasa
JIBH3 « Yorceopoocwbkuti HayionanbHuil yHigepcumemy
M. Yorceopoo, Yrpaina

! Posnouato Ha mmanbrax 36ipHMKa YKpaiHChKa KPUMiHATGHA IOCTHINS B yMOBAX BiifHu:
matepiamu VIII (XXI) JIsBiBchKoro (opymy kpumiHambHO! roctuuil (M. JIbBiB, 9-11 wepsms 2022
poky) / ynopsinauk 1. B. Taznaiika-Bacumimn. Jlssis: JIseJYBC, 2022. https://www.lvduvs.edu.ua/
uk/library/materialy-naukovykh-konferentsii.ntml (Bacucra 1. B. IIpuTsaraesss 10 BimoBizaabHOCTI
33 BUMHEHHS BOEHHMX 3JIOYMHIB, IEHOLMY, arpecii Ta 3imoumHiB mpotu jomsHocti C. 17-44).
IponoBskeHo y po3ai «3axKCT MpaB AiTel Ta 3a0e3neueHHs iX OE3MeKH 32 YMOB BOEHHHUX 3JI0UHMHIB,
TEHOIW]LY, arpecii Ta 3J0YMHIB IPOTH JIOASHOCTI» KoJekTuBHOI MoHorpadii «Juvenile policy as a
component of supporting Ukraine’s national security and defense» (dedicated to the 53rd anniversary
of the UN General Assembly adoption of the Declaration of the Rights of the Child and the 56th
anniversary of the establishment of Dnipropetrovsk State University of Internal Affairs): Scientific
monograph. Riga, Latvia : «Baltija Publishing», 2023. P. 42-78. 552. http://baltijapublishing.lv/
omp/index.php/bp/catalog/view/287/7881/16459-1 ; https://doi.org/10.30525/978-9934-26-276-0-2 ta
y po3niii «IlepcneKTUBU Ta HEBIIBOPOTHICTH BiJNOBIZAIBHOCTI 32 BYMHEHHS BOEHHMX 3JIOYMHIB,
TeHOIWy, arpecii Ta 3/OYMHIB NPOTH JIOASHOCTI (misutbHICT CrHUmbHOI —cTigdoi TIpymu
3 PO3CITiyBaHHs TSKKHX MiKHapoaHUX 3ounHiB B YkpaiHi (JIT); ciiBpoGiTauITBO i3 MidKHapoHIM
KPUMIHAJIBHAM CY/IOM; TIEPCIIEKTHBH CTBOpeHHs MixkHaponHoro tpuOyHany ad hoc Tomio)
(TIPOZIOBXKEHHSI OTJISTY )» KOJNEKTUBHOI MOHOTpadil «BificbKOBI PaBOMOPYIICHHS Ta BOCHHI 3JI0UHHU:
icropis, Teopis Ta mpakTukay. 2023, a TakoX y Te3ax AomnoBinel: «IlepcrneKTUBU BiUIKOTYBaHHS
pOCi€I0 IIKOAM BHACTINOK BYMHEHHX 3JOYMHIB Ha YKpaiHCBKHX TepeHax»: IIporecyansHe Ta
KPUMIHQJICTHYHE 3a0€3MEUEHHsT JIOCYJ0BOTO PO3CIiyBaHHS: Marepiaid HayKOBO-TIPAKTHYHOTO
ceminapy (JIeBiB, 2 rpymmst 2022). JIssis : JIssJIYBC. 2022. C. 6-11. URL: https:/Amww.Ivduvs.edu.ua/
uk/library/materialy-naukovykh-konferentsii.ntml ; «Ilopymensst npas aiteit B Yipaini Ta 37104uHIA
LIOZIO JIiTeH, CKOEHI POCIMCHKOIO apMI€r0 MiJl 4ac IMIMPOKOMAcIITabHOI BiiHHM, PO3B’s3aHOI pociero
24 motoro 2022 poky (IPOXOBKEHHs OISy )»: Matepianu kpyrioro crony «KpuMiHambHO-IIPaBOBi
W mporecyanbHi BiIMOBiZI HA BUKJIMKM BOEHHOrO CTaHy B YkpaiHi. DakyibTeT NmpaBHUYMX HAyK
HamnionansHoro yniBepcurery «KueBo-MormwriHepka axazemisy (27 ciuast 2023 poky). KuiB :
HaVYKMA, 2023. C. 4-11; «3n04iHH LIOAO AiTeH, CKOEHI POCIHCHKOIO apMiero mix dbac
MIIpOKoMacIITabHOI BiffHH, po3B’s13aHOI pocieio 24 mororo 2022 poKy Ta IepCHeKTHBH IPHTATHEHHS
10 BIIIOBITAIBHOCTI (CIiBPOOITHUITBO 13 MDKHAPOIHIM KPUMIHAIBHAM CYJIOM; KPOKH 110 CTBOPSHHS
Mixnapoasoro TpuOyHamy ad hoc)». VIl MibkHapomHa HayKOBO-TIPAaKTHYHA KOH(EPEHLIis
«MiHapo/iHa Ta Hal[iOHaJbHA Oe3IeKa: TEOPETHYHI 1 MpHUKIIaHi aciekty». 17 Gepesnst 2023 poky.
Jlninpo: JIHINpOneTpOBChKHit IepykaBHHI YHIBEpCHTET BHYTpIlHIX crpaB. 2023; «Okpemi npobiemMu
TIPUTATHEHHSI IO BIMOBIJAJIBHOCTI 338 BUMHEHHS TSDKKMX MDKHAPOJHMX 3JIOYHMHIB, BiJIIIKOTYBaHHS
3aBJAHOl IIKOJM Ta KPOKM Ha IX BUpIlIEHHA (IIPOAOBXKEHHS OrIsay)». MiKHApoJHa HayKoBa
KoH(epeHIIist «AKTyalabHI MMpoOaeMH 3a0e3leUeHHs] 3aXKUCTy MpaB Ta CBOOOJ JIOJUMHA B YMOBax
inTerpanil YxpaiHu B eBpomeiicbkuii mpoctipy. 31 Gepesnst 2023 poxy. M. JIesis : IIIIIO HY
«JIbBiBCHKa moiTexHika». 2023.
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Ha 3anuTanss npo mMacmraby BUMHEHHMX Ta BUMHIOBAHMX MIDKHApOAHHX
370YMHIB Ha YKpalHCBKUX TepeHaxX, CIiJ 3a3HAuuTH, L0 «...JIUIe Ha
KuiBumHi okynanti BOwmn 1374 ykpainuiB, 280 BBaXarOThCSI 3HUKIUMHU
6espictu, 3armuyno 38 niteif, 34 3asmamu nopamens»’ («Te, mo cranocs
B byui pik Tomy, He OyJI0 MOOTMHOKKUM BHIaIKoM. Lli X0JI0JHOKPOBHI cTpaTtu
Oy yacTHHOIO Oinmbmioro KpemimiBChKOTO IUIaHy 3HUMILEHHS YKpaiHIIB, iX
HAIIOHATBHOI IIEHTHIHOCT Ta iXHBOro GyTTs»’). HallioHanbHi mpaBoOXOpOHHi
OpraHH MPOBOJIATH BIIACHI PO3CIIilyBaHHS, KBATI(QIKyIOUH IPOTHIIPABHI JisSTHHS
B Mexax uuHHOoro KK VkpaiHu, cBo€l deprorwo B iHIIMX KpaiHaX, Ie
mepeOyBalOTh HAIli TPOMAISHH, KOTPL € TMOTEPHITIMHA Ta CBiJKaMH, TEX
TPUBAKOTh poschigysaHHs. Jnst npuknany, «['eHnpokypatypa JIuTBu mouana
JOCYZOBE PO3CHIAyBaHHS arpecii, BOEHHHWX 3JO0YMHIB 1 3J0YMHIB TNPOTH
moasHocTi B Ykpaini 1-ro 6epe3rs 2022 poky. JIMTOBCEKI IPOKYpOPH pa3zoM
3 {HIIMMHM TOCAJOBMMH OCO0aMH Ta eKCIIepTaMH BHPYLIWIN B YKpaiHy,
J€ pa3oM 13 YKpalHCbKMMH IPOKYpOpaMH Ta CIIIYAMH B3sUIM y4acTb
y IpolecyanbHUX MisX, 3allMCalIN TOKa3aHHs MOTEPILINX 1 CBIJIKIB Ta MPOBEH
orsin wmicus noxiil. ['enepanbHa mnpokypopka JluteBu Hima I'pyHckene
TIOBIIOMIJIA, [0 y paMKaxX pO3CIIiyBaHHS JUTOBCHKUMH IIPaBOOXOPOHHUMH
OpraHaMH pOCIMCBKMX BOEHHHX 3JI0YMHIB B YKpaiHi BH3HAHO MOTEPIIUIUMHU
moHax 90 oci0b, ommrano mnoHan 300 CBiAKIB, TpPU IHOMY, OCHOBHOIO
TPO6JIEMOIO 3a/MIIACTHCS 370/IA TA TOTOBHICTh 1aBATH TIOKA3AHH) .

Bapro mnaBectm ¥ Taki onpwmogHeHi (aKTH, IO OKYNaHTH
MPUMYIIYIOTh TOJIOHEHNX YKpalHIiB TMPOXOAWTH TaK 3BaHi «cecii
3 neHanmgikamii», IO mependadaroTh KopcToki moboi. Kpim Toro,
MOJIOHCHUX TIJNAI0Th YPAKCHHIO CTPYMOM 3a JOIOMOTOK BilCBKOBOTO
TenedoHa, 0 POCIHCHKI TEPOPUCTH HA3UBAIOTH «J3BIHKOM MyTiHy». [Ipo 1e
inerbess y pomoBini HesanesxHoi MikHApoAHOT KOMICIT 3 pO3CIiigyBaHHS
nopyuieHb B YKpaii. JKepTBH po3moBizald Npo 3acTOCYBaHHS A0 HHUX
CJICKTPOLIOKEPiB, TBAITYBAaHHS Ta TpHBale IepeOyBaHHS Ha XOJOJI.
A B JeSKMX BHIAAKaX «KATYBAHHS CYIPOBOMKYBAINCSA CTPATAMM» .

2y KuiBcpkiit obmacti pocisun Bommi 1374 ykpainnis, sokpema 38 mireit, 280 oci6
BB@KAIOTBCA 3HUKIMMH Oe3Bictm, — He6uros. ILIEH30P. HET. 31.03.2023.
https://censor.net/ua/news/3409233/u_kyyivskiyi_oblasti_rosiyany vbyly 1374 ukrayintsi
v_zokrema_38_diteyi_280_osib_vvajayutsya_znyklymy

s XoJoaHOKPOBHI cTpatd B Bydi OyiM 4YacTHHOK KPEMIIIBCHKOTO IUIAHY 31 3HUILCHHS
ykpainniB — raBa €spokomicii. INTERFAX — Vkpaina. 31.03.2023. https:/interfax.com.ua/
news/general/901189.html

* Boenni snounnn p B Vipaini: y JIuTei posrosim npo kinbkicts skeprs. UANEWS,
31.03.2023.  https://ua.news/ua/world/voennye-prestupleniya-rf-v-ukraine-v-litve-rasskazali-o-
kolichestve-zhertv

% Okcana 3iHueHko «JI3BiHok IyTiHy» i «cecii 3 aeHammikanii»: B OOH posnosimi
PO CTpalHi KaryBaHHs MOJIOHeHHX ykpaiuiis. 18.03.2023. https://tsn.ua/ato/dzvinok-
putinu-i-sesiyi-z-denacifikaciyi-v-oon-rozpovili-pro-strashni-katuvannya-polonenih-
ukrayinciv-2288593.html
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https://censor.net/ua/news/3409233/u_kyyivskiyi_oblasti_rosiyany_vbyly_1374_ukrayintsiv_zokrema_38_diteyi_280_osib_vvajayutsya_znyklymy
https://censor.net/ua/news/3409233/u_kyyivskiyi_oblasti_rosiyany_vbyly_1374_ukrayintsiv_zokrema_38_diteyi_280_osib_vvajayutsya_znyklymy
https://ua.news/ua/world/voennye-prestupleniya-rf-v-ukraine-v-litve-rasskazali-o-kolichestve-zhertv
https://ua.news/ua/world/voennye-prestupleniya-rf-v-ukraine-v-litve-rasskazali-o-kolichestve-zhertv
https://tsn.ua/ato/dzvinok-putinu-i-sesiyi-z-denacifikaciyi-v-oon-rozpovili-pro-strashni-katuvannya-polonenih-ukrayinciv-2288593.html
https://tsn.ua/ato/dzvinok-putinu-i-sesiyi-z-denacifikaciyi-v-oon-rozpovili-pro-strashni-katuvannya-polonenih-ukrayinciv-2288593.html
https://tsn.ua/ato/dzvinok-putinu-i-sesiyi-z-denacifikaciyi-v-oon-rozpovili-pro-strashni-katuvannya-polonenih-ukrayinciv-2288593.html

Hanexne poscimimgyBaHHS LMX Ta IHIIMX JKaXJIMBUX (akTiB, a TaKox
MOKapaHHS 3a BYMHEHI MDKHApOIHI 3JIOYMHM, TaKi, SIK T€HOLWJ, 3JI0YMHH
NPOTH JIIOJSTHOCTI, BOEHHI 3JIOYMHU € Yy KOMIeTeHIil MiXHapoaHOoro
KpuMiHaibHOTrO cyay (aaii o tekcry — MKC), sk 1 arpecisi, KoTpa y Hamomy
BUIAJAKy WiX HOro posciigyBaHHS He TMinnagae 4depe3 He paTtHdikalliio
VYxpaiHoto (six i pocieto) Pumcrekoro craryry MKC. Iopsin i3 Bxke panime
3a3HAYEHUM®, BAPTO MiAKPECIHTH, IO HASBHE JOTi4HE MPOIOBXKCHHS IO
iHpopMaIlii TpakTUYHO PiYHOI AABHOCTI Mpo Te, mo y KueBi 3amraHoBaHO
BigkpuTn odpic MKC'. Tax 23 6epesust 2023 poxy I'enepanbhuii mpokypop
VYxpainn Aunpiit Koctin 3 cekperapem MKC Ilitepom JIsroicom miamucann
B [aasi yromy mpo BIAKPUTTS NPEACTaBHUNTBA MIDKHApOAHOTO
KpUMiHaIBHOTO Cyny B Ykpaini, mume YHH 3 mocmmanasm Ha Odic
I'enepanbHoro mnpokypopa. «lle mnuiue modarok, ajge BaroMui IOYaTOK.
[lepekoHanuii, MH He 3YNHHHMOCS, JONOKH BCi BHHHI y MDKHApOTHIX
3JI0YMHAX, CKOEHUX TPOTH YKpaiHW, He OyAyTb NPUTATHYTI [0
BIJIIOBIAJIBHOCTI. Bxmrouno 3 BUILNM BilICbKOBO-IIOJIITUYHUM
KePIBHUIITBOM 3II0YHHHOTO PesKuMY ph», — 3asBuB ['eHIpoKypop®.

[lo x crocyeTbcss BUMHEHUX OKYyNMaHTaMH HPUMYCOBHX JeTOpTaiiil
IITEH, TO BXKE HEOJHOPA30BO HABOIWBCS BIAMOBIAHWN aHANI3 , a HAa JaHUHA

6 Jus. mocumanns Ne 1.

" Bemenikrosa: Haiibinema B icropii MKC koMamma npamioe B Ykpaini s
HPUTSTHEHHS 10 BiAIOBINAIBHOCTI BOEHHUX 3nmounHIIB. 30.05.2022. https:/interfax.com.ua/
news/general/835776.html ; Bacucra 1.B. [IpuTArHEHHS 10 BiAOBIAaIbHOCTI 32 BUMHEHHS
BOEHHHMX 3JI0YMHIB, TEHOLMIY, arpecii Ta 3J0YMHIB TPOTH JIOHOCTI. YKpaiHChbKa
KpUMiHallbHA IOCTULs B ymoBax BiitHm: marepiamu VIII (XXI) JIeBiBcbkoro dopymy
kpuMiHanbHOi toctuuii (M. JIpBiB, 9—11 wuepBus 2022 poky) / ymop. 1. b. I'aznaiika-
Bacummumn. JIeis: JIsBJJYBC, 2022. C. 17-44. https://www.lvduvs.edu.ua/uk/library/
materialy-naukovykh-konferentsii.html

® €mapera Kanitsenmesa B VYkpaini BigkpusatoTs npencrasuuntso MKC: y T'aasi
mignucano yromy. Ykpainceki Hamionansni HoBunn. 23.03.2023. https://www.unn.com.ua/uk/
news/2020421-v-ukrayini-vidkrivayut-predstavnitstvo-mks-u-gaazi-pidpisano-ugodu

® Bacucra 1. B, Hazap 10. C., Xarurok 0. A. 3axucT npaB niTell Ta 3a0e3nedeHHs X
0e3IeKH 32 YMOB BOEHHHX 3JIOYMHIB, TEHOLUY, arpecii Ta 3JI0YMHIB NPOTH JIIOJISTHOCTI»
posmin o KojekTuBHOI Monorpadii «Juvenile policy as a component of supporting
Ukraine’s national security and defense» (dedicated to the 53rd anniversary of the UN
General Assembly adoption of the Declaration of the Rights of the Child and the 56th
anniversary of the establishment of Dnipropetrovsk State University of Internal Affairs):
Scientific monograph. Riga, Latvia : «Baltija Publishing», 2023. P. 42-78. 552.
http://baltijapublishing.lv/omp/index.php/bp/catalog/view/287/7881/16459-1 ; https://doi.org/
10.30525/978-9934-26-276-0-2 ; bacucra 1. B. IlopymeHns npaB niteii B Ykpaidi Ta
3I0YMHM IOJO JiTeH, CKOEHI POCIHCHKOIO apMi€l0 IiJ Yac IMMPOKOMACIITAOHOI BilfHH,
po3B’s3aH01 pocieto 24 motoro 2022 poky (IPOAOBKEHHS OISy )» : MaTepiaiu Kpyrioro
crony «KpuMmiHajapHO-TIpAaBOBI W MpoliecyalibHI BiJMOBi/li HA BUKJIUKH BOEHHOI'O CTaHY
B VYkpaini. ®akynpTer mpaBHHYMX Hayk HamionamsHoro yHiBepcutery «Kuneso-
Morunsaaceka akagemis» (27 ciuas 2023 poky). Kwis : HaVKMA, 2023. C. 4-11,
Bacucra 1. B. 3noumHM 1miomo [JiTed, CKOEHI pOCIHCBKOI apMi€r0 Mg dYac
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yac MpaBWJIBHO OyJe AOoJaTH, M0 LUX [iTeH IICHXOJIOTIYHO I[bKyBaJH,
a JIesKUX HaBiTh OMIM 3a HEMOKOpY (BIAMOBIIUTUCS TOBOPUTH POCIHCHKOIO
MOBOIO, BUUTH 1 CIIIBaTH POCIHCHKMI TMH TOIIO), PO3IIOBiJIa yIIOBHOBaYKEHA
npesuzenta 3 npaB autuHu Jap’s [epacumuyk B edipi mpoekty Pazio
Cpoboma «CBoGoma. Pamox»™. Pociiichkmii OKYHaHT, SKHil MOTpAITHB
B YKpaiHCHKHH ITOJIOH, PO3IOBIB MIOKYIOUHH (akT 3BIpCTB HOTO «TOBapHUILiB
1o 30poi» Ha 3axXoIUIeHii TepuTopii. 30KpeMa, 3arapOHHUK PO3MOBIB, IO OJMH
3 POCIHCHKHX BilichKOBHMX BOUB 12-piunoro xyomunka',

Ha cporomui moBepHeHHA [0 VYKpaiHM HAmMUX HOIiTEH € THM
MIEPIIOYEPTOBUM 3aB/JAHHAM, KOTpe OUIbIle pOKy, Ha Xajib, HE MaJo
aKTUBHOTO TOCTYITy 10 Bupimenas. Ha 30 6epesns 2023 poky BepugikoBaHO
JIeTOpTOBaHWX OKymaHTamu 19514 ykpaincbkux giteit («3a (akrom
3BepHEHHA JIOKAJIbHHUX BIAM, 1 3a (PaKTOM 3BEpHEHHS pPOAUUiB, OATHKIB Ta
CBiMKiB...», — ckasama I'epacumuyk)?., MinicTepka 3 muTanb peiHTerparii
TUMYacOBO OKyNOBaHMX TepuTopiil [puHa Bepeuiyk 3aneBHmia, mo Ykpaina
nepenae 1o MKC Bcro iHpopMaliiro mpo Taki BUNAIKH, Ky OTPUMYE Bif
NPOKYpaTypH, pO3BIIKM Ta iHIIMX Kepen. [ns Toro, abu mMOBEpHYTH
B YKpaiHy AiTei, NOTPiOHO MOCWJINTH THCK MDKHApOJHOI CIUIBHOTH Ha
Pociro, caHKIii, 8 TAKOXK IPUTSTTH JO BIAMOBIAAIBHOCTI THX, XTO YHHHUTH
37I0YHH IEHOIILY» IPOTH HHX, 3a3Hauae Bepemyk™. [Ipu 1soMy, MiHicTepka
yOJIIYHO 3BEPHYJIACh 10 POCIHICEKOrO yIOBHOBAXXEHOTO 3 MPaB JIIOAWHH Ta
POCIfICEKOT0 YIMOBHOBA)XEHOT'O 3 TIMTaHb MPaB IiTeH, 3aKJIMKAIOUYH 1X Ha/laTH
VkpaiHi CIHCKM iTeif, SKMX POCIHCHKI OKYIAHTH HACHIBHO BHBE3IA .
«HacunpHumpka nemoprarist yKpaiHCBKHX aiTeli 1o pd — me omgmH i3

mpokoMacmtabHol BiiHH, po3B’si3aHol pociero 24 motoro 2022 poky Ta MEepCHeKTHBU
MPUTSTHEHHS 70 BiIMOBIJAIBHOCTI (CMIBPOOITHULTBO i3 MiKHAPOAHUM KPUMIHATBHUM
CyZIOM; KPOKHM 10 CTBOpeHHss MixnaponHoro tpubynary ad hoc)». VII MixnaponHa
HAYKOBO-TIpaKTH4Ha KoH(pepeHIis «MikHapoaHa Ta Hal[loHalIbHa Oe3neka: TeOpeTHYHi i
npukiaaaHi acriektm». 17 Oepesnst 2023 poky. Jninpo: JHIIpONETPOBChKHI [epKaBHHIA
yHIBEpCUTET BHYTpilIHIX cripas. 2023.
«/JliTn cBimUaTh, MO 1X OMIIHM 32 HEMOKOPY» — YIOBHOBa)KEHA IIPE3HICHTA PO BUBE3CHNX

B Pociro aireii. https:/Aww.radiosvoboda.org/a/news-vyvezeni-dity-herasymchuk/32341820.html

! PocistHUH 3asBUB PO CTPaTy MAIOIITHBOI IUTHHH Ha OKyIOBaHiil TepuTOPIi {HIIIM
sarapOuukom.  31.03.2023.  https://tsn.ua/ato/na-zahopleniy-teritoriyi-okupant-vbiv-12-
richnogo-hlopchika-shokuvalna-rozpovid-rosiyskogo-polonenogo-2297551.html

2 YII0BHOBAXKCHA [IPE3MICHTA PO3IIOBiA, B YOMY CKIIAIHICT TiIPaXyHKY BUKPAICHHX
Pocieto miteii. Pamio CsoGoma. 30.03.2023. https://www.radiosvoboda.org/a/news-
upovnovazhena-prezydenta-pidrahunok-vykradenyh-rosiieiu-ditei/32341772.html

® Pocis BEKpama TOHAX WOTHPH THCAUi  iTeii-cupit —  MinpeinTerparii.
ZN.UA. 28.03.2023. https://zn.ua/ukr/war/rosija-vikrala-majzhe-piv-tichi-ditej-sirit-
minreintehratsiji-.html

! Bepenryk 3axmukana Pocito HagaTH CIHCOK BCIX BHBE3eHHX i3 YKpainu miteit. Pagio
Caobopa. https://www.radiosvoboda.org/a/news-vereshchuk-dity-rosiya-deportatsiya-
rosiya/32324290.html
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yucineHHnX 37104uHIB pd. I ITyTiH 000B’13K0BO OBUHEH BIAMOBIATH 33 HUX
ocobucto», — HarosocuB rojioBa CBY. Bacunmp Maimok cTBEepAUB, IO
Cnyx0a npairoe Haj OuTbIn sk 31 THC. MPOBAJKCHH II0J0 BOEHHHUX Ta
IHIIUX POCIMCHKUX 3JI0YMHIB, CKOEHUX B YKpaiHi NMPOTH MIKHAPOIHOTO
TYMaHITapHOTO TpaBa. 30Kpema cepel HUX — IMOHaA 16 THC. (akTiB
HE3aKOHHOTO BUBE3CHHSI JiTei .

OnHak 1€ He OCTaTOYHI LU(PH, OCKUIBKK 3arajoM HAETbCS IIPo
JIeKUIbKa COTEHb THCSY BHUBE3CHHX POCIHCHKOIO BIamor0 (imerbest W 1po
MPUMYCOBO TIEPEMIMIEHNX HA OKYIOBaHI TEPUTOPii) YKpaiHCHKHX mHiTel
3 MOYaTKy IMOBHOMACIITaOHOTO BTOpPrHEHHA. Pociiickka cTopoHa 3asBuiia mpo
Te, II0 BOHU «EBAKYIOBAIM» a00 «BHBE3IHM Ha O3JOPOBICHH» 744 THCSUi
ykpaiHncekux mitei. Lli maHi HisSK He MiATBEpKEHI Hi YKPaiHCHKIHA CTOpPOHI,
Hi Gy Ib-sKiil MiDKHAPOHIH opramisauii @i Tperiit kpaini'®. V PerionamsHoMy
LEHTPi 3 IpaB JIIOOMHA 3a3HAYMIIN, M0 Bix 260 Tucsy mo maibke 700 THcsd
YKpaiHChKMX JiTeif, sKi MaiOTh 6aThKiB, Oymu aemoproBadi B Pociro!’.
[MpaBo3axucHukn Human Rights Watch Bka3zyroTh Ha TpaBMaTH4HUIT JOCBI
BifHM 1 NepeMillleHHs, a Y 55-CTOPIHKOBOMY 3BiTi Oprasizaiii #aeThcs mpo
pU3MKH Ui JiTeld 13 ycTaHOB y paioHax OesmocepenHix OoHoBUX Iii,
a TaKoX IJIsl JIiTel, eBaKyHOBaHMX JI0 iHIIMX PEerioHiB 4M KpaiH. OpraHizamnis
MOCUJIAEThCSL Ha JIaHi ypsay YKpaiHu mpo Te, 10 JO HOBHOMAacHTaOHOTrO
BropraeHHst Pocii B YkpaiHi B iHTEpHaTHHX yCTaHOBaxX NepeOyBalo TOHA[
105000 miteii. 3a ganumu IOHICE®, mait:ke moa0BUHA 3 I[LOTO YKCIA — JITH
3 iHBamigHicTIO. 3a maHuMH ypsaay Ykpainm, 100 ycTaHOB, y SIKHX
1o 2022 poxy Oymo monax 32000 mitelt, mepeOyBalOTh y perioHax, 9acCTKOBO
abo moBHIcTIO okymoBaHuX Pociero. Y TpaBHi 2022 poxy pocifchkuid
mapjaMeHT BHIC 3MIHH [0 3aKOHIB, SKI JO3BOJISIIOTh Badi HagaBaTH
pociiicbke rpOMa/ITHCTBO YKPAiHCHKHM JITSIM, «IIOJIETIIYIOYH IXHIO OIIKY Ta
yCHHOBJIGHHs ciM’samMu B Pocii». MixHapoaHi 3akoHH 3a00pOHSIOTH
MDKIECp)KaBHE YCHHOBJIEHHS TMifi 4yac 30pOMHMX KOH(QJIKTIB, HaraayroThb
MpaBO3aXxMCHUKU. Y chiibHil 3as8i HRW Ta mie 42 opranizamii 3acynuimm
HACWJIBHUIIbKE BHBE3CHHS Ta YCHHOBJIGHHS, Ta 3aKiukanu Pociro Hanmatu
OOH Ta iHImMM OpraHi3amisM JOCTYI IS iAeHTH(IKAI] IUX JiTeH, HATTISALY

15 ITpaBOOXOPOHII PO3CIiAYIOTH 16 THCSY BUIIAIKIB HE3aKOHHOTO BUBE3CHHS JiTeH, —
CBY. Cynoso-opuanuna rasera. 18.03.2023. https://sud.ua/uk/news/ukraine/264964-
pravookhraniteli-rassleduyut-16-tysyach-sluchaev-nezakonnogo-vyvoza-detey-sbu

'8 YrosHoBaxeHa Npe3UeHTa PO3IOBIIa, B YOMY CKJIAJHICTb MiIPaXyHKy BUKPaJIeHUX
Pociero miteit. Pamio CsoGoma. 30.03.2023. https://www.radiosvoboda.org/a/news-
upovnovazhena-prezydenta-pidrahunok-vykradenyh-rosiieiu-ditei/32341772.html

7 3pit Komicii OOH: BusHamu aenoprariio Pociero yKpaiHChbKHX AiTeil 3 OKYIIOBAHKX
Tepuropiii BoenuuM 3nounHoM. GWARAMEDIA. 20.02.2023. https://gwaramedia.com/
zvit-komisii-oon-viznali-deportacziyu-rosiieyu-ukrainskih-ditej-z-okupovanih-teritorij-
voiennim-zlochinom/
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3a X 10OpOoOyTOM Ta CIIPHUSHHS y MMOBEPHEHHI B YKpa'l'Hyls. To HeBxke cepen
OUX Ta W IHIIMX BXKE ONPUIIOAHEHUX (aKTIB HE MOXKIUBO PO3IIEAITH
nositiku rerouuay?'’ Bike BkasyBanocs ., 1o Ha xans MixkHApOIHA Ctida
KOMicisl 3 pO3CililyBaHHs BiiHM B YKpaiHi, sika jie mig kepiBHuureoMm OOH
cranoM Ha 16 Oepesnst 2023 poky He BOauasa JOKa3iB TEHOIHIY,
3niiicHenoro pocier®’. Ame Bxe 20 Gepesus 2023 pOKy, 3 HOCHIAHHAM Ha
Jomosine Kowmicii (po3misiHyia BUMAIKU MEpeMillieHHsT 164 niTei BiIKOM Bil
4 no 18 pokiB i3 [oHeupkoi, XapkiBcbkoi Ta XepCOHCHKOI obiactel Ta
3po0miia BUCHOBOK, IO B KOJHIH i3 CHUTYyaIliif 1Ie He BiIIOBiJaII0 BUMOTaM
MDKHApOJIHOTO TyMaHiTapHOTo mpasa) y 3MI 3’siBHIOCS MOBIJOMIICHHS, IO
«TpUMycOBe TepeMilleHHs Ta naemopTamis Pocitlicekoro ®expeparieio
YKpaiHCBKUH IiTeH 3 OKYyIIOBaHUX TEPUTOPi € BOEHHIM 3ITOUHHOMY 2.

BapTo 3BepHyTH yBary y IbOMY JIAHLIOXKKY JIOTTYHHX 3aXOIIB 3aJId
MMOBEpHEHHS HAIIMX MAiTell Ta MOKapaHHSA OKYMAaHTIB, 1 HAa TOW (hakT, IO
HemoaaBHO Ykpaincekuil [lapnament 3BepHyBest 10 Komitery OOH i3 npaB
moaunu, Kowmirery OOH i3 mpaB aumtiaM, MixHapoaHoro cyny OOH,
BepxoBHoro komicapa OOH y cmpaBax ODKEHINB IIOAO JAEMOpTAIii
YKpaiHChKUX JITEH 10 PociiZ®,

I sk HaiibakaHIMINI CHOTOAEHHHH arorell y po3BUTKY 03HAYEHUX ITOMIN
I0/I0 peakiii Mi>KHAPOAHOI CIUIBHOTH Ha JKaXJiMBI (PakTH HPUMYCOBHX

¥ pod mae NPUIMHUTH JAenoprauio aiteit 3 Ykpainun. KuiB mae mnopbarwy,
mo6 gmith oxw  He B iHTepHatax — HRW. Paodio Ceobooa. 13.03.2023.
https://www.radiosvoboda.org/a/news-hrw-internaty-dity/32315058.html

¥ Bacucra L. B. OkpeMi npo6iieMi NPUTSCHEHHS 10 BiANOBIZaNbHOCTI 38 BUMHCHHS
TSDKKAX MDKHApOJHHX 3JI0YHMHIB, BINIIKOAYBaHHS 3aBJAHOI LIKOAM Ta KPOKM Ha IX
BUpINICHHS (IPOJOBXKEHHS OIiAY)». MiXHapoJHa HayKoBa KOH(EPEHINs «AKTyalbHi
mpobieMu 3abe3reueH s 3aXUCTy TpaB Ta CBOOOJ JIFOAMHU B YMOBaX iHTerparii Ykpainu
B eBporneiicbkuii npocTipy». 31 Gepesnst 2023 poky. m. JIeiB : IIIIIO HY «JIbBiBChKa
moJiiTexHikay, 2023.

%0 Bacucra . B. Oxpemi mpoGieMy IPUTATHEHHS 10 BiIIOBIIATBHOCTI 33 BUMHEHHS
TSOKKUX MDKHApOAHHMX 3JI0YMHIB, BiAIIKOXYBaHHS 3aBJaHOi IIKOJM Ta KPOKM Ha IX
BUpIIICHHS (TIPOJOBKEHHs OrJIsay)». MiKHapoJHa HayKoBa KOH(epeHLis «AKTyalbHi
npobseMu 3a0e3MeueHHs 3aXUCTy IpaB Ta cBOOOJ JIOJHHHM B yMOBax iHTerpauii YkpaiHu
B eBpomeiicekuil mpoctip». 31 Oepesns 2023 poky. M. JIsBiB : IIIIIO HY «JIbBiBCBKa
nomiTexHika», 2023.

2! Komicis OOH noky He 3HAILIA 1OKA3iB IeHOLMAY YKpaiHWiB 3 Goky pd. Croso
i Jino. 16 6Gepesus 2023 poky. https://www.slovoidilo.ua/2023/03/16/novyna/
polityka/komisiya-oon-poky-ne-znajshla-dokaziv-henocydu-ukrayincziv-boku-rf

“2 3pjr Komicii OOH: Bu3HAIM aenopTariio Pociero yKpaiHChKUX AiTeil 3 OKyIOBAHHX
TepuTopiii BoeHHuM 3n0unHoM. GWARAMEDIA. 20.02.2023. https://gwaramedia.com/
zvit-komisii-oon-viznali-deportacziyu-rosiieyu-ukrainskih-ditej-z-okupovanih-teritorij-
voiennim-zlochinom/

% 3pir Kowmicii OOH: BusHaIH aenoprariio Pociero yKpaiHChKUX AiTeil 3 OKyIOBAHHX
TepuTopiii BoeHHHM 3n0unHoM. GWARAMEDIA. 20.02.2023. https://gwaramedia.com/
zvit-komisii-oon-viznali-deportacziyu-rosiieyu-ukrainskih-ditej-z-okupovanih-teritorij-
voiennim-zlochinom/
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JlernopTaniii - ykpaiHChbKMX JiTell OkynaHtamu — [lamata [0cyqoBOTO
npoBaprerHs 11 MikHapoqHOro KpuMiHaIBHOTO cydy 17 OepesHs Bumana
opzep Ha aperut npesunenTa Pocii Bomogumupa Ilytina. «ioro migo3poors
Y CKOEHHI BOEHHOTO 3JI0YMHY HE3aKOHHOI AENopTalii Ta nepeMilieHHs JiTen
3 OKyIOBaHMX paiioHiB Ykpaiuu o Pociiicekoi @eneparii. Takox opaep Ha
aperT BUAaHo Ha Mapiro HLBOBy-BQHOBy>>24.

2 3pit Komicii OOH: Bu3Hamu genopramito Pociero yKpaiHChKUX LiTeil 3 OKyIIOBaHMX
TepuTopii BoenHuM 3i0urHOM. GWARAMEDIA. 20.02.2023. https://gwaramedia.com/
zvit-komisii-oon-viznali-deportacziyu-rosiieyu-ukrainskih-ditej-z-okupovanih-teritorij-
voiennim-zlochinom/

18



DOI https://doi.org/10.36059/978-966-397-298-5-2
3ACOBM I'IBPUIHOI BIMHU P® IIPOTU YKPATHU

Bimiyak Osena AnartoJiiiBHa
OOKMOp 10PUOUYHUX HAVK, OOYeHM
noconscmeo Vkpainu 6 Pecnyoniyi Tadocuxucman
m. ywanbe, Tadscuxucman

OpHUM 13 HalKpUBaBIINX 30pOHHUX KOHQIIIKTIB Cy4acHOCTI, 3a SKHM
HUHI HAampy)XeHO CIIOCTEpirac BeCh IIMBUII30BAaHUN CBIT, € IIUPOKO-
MacmTabHa pocilicbka arpecis, IO poamoyanacs BpaHIi 24 0TOro
2022 poKy 3 MacoBaHOTO pPaKETHOTro OOCTPiTy 00 €KTIB KPHUTHYHOL
iHppacTpykTypu YKpaiHH Ta BTOPTHCHHS Ha ii TEPUTOPIIO0 POCIHCHKUX
Bilickk. MeToro Hamajay cTajo MOBajJeHHs YKpaiHCHKOI Biaau Ta 3amiHa ii
Ha CTaBJICHUKIB BOEHHO-TIOJITHYHOI JUKTATypH KPEMJLS, SIK HACIiA0K, 371aM
JIep>KaBHO-TIOJIITHYHOTO KypCy AeprKaBH, Oe3ImocepeiHiil 3aXBaT TEPUTOPIN
Ta iX HaCTymHe NMOIVIMHAHHS arpecopoM. Ha modaTky CBIT, 3aTaMyBaBIIH
MMOANX, YeKaB pO3B’si3ku mofid. OpHak MmaneHuil omip YKpaiHCBKOTO
Hapopy, 6araToyuciieHHI ()aKTH MOPYIICHb POCIHCHKIMH BiiCBKaMH Ipa-
BWJI Ta 3BUYAIB BEJICHHS BIHH, cepe]] SIKUX HE3aKOHHE MOBOJKEHHS 3 MO-
JIOHEHUMH, MacOBi 3JIOYMHHU NMPOTH MHPHOTO HACEJICHHS, a TaKOX IOBHE
ITHOpYBaHHS BHIIMM TMOJITHYHUM KepiBHUITBOM p¢d pimens OOH,
3000B’S3yI0OYUX 10 HETallHOrO NPUIHMHEHHS OOWOBUX i Ta MOBHOTO
BHBEJICHHSI BIICBK 3 TepUTOpii YKpaiHM, 3MyCHJHM CBIT 3pO3yMiTH, IIO
€IMHUM PO3B’sI3aHHAM LIOTO KOH(JIIIKTY MO>Ke OyTH JIMIIIe TIOBHA ITepeMora
36poitnux Cun Ykpainn. [Hmmx BapiaHTiB pO3BHTKY NHOJiil Hemae i He
MTOBUHHO OyTH, aJKe HaBITh MAaCHBHE MOTYpPaHHS arpecopoBi y po3B’s3aHHI
TIOJIITHYHUX CYTEPEHOK IUITXOM 3aCTOCyBaHHS 30poi, MOBYa3Ha 3roja 3
(akTOM CHJIOBOTO 3aJ0BOJICHHS TEPUTOPIaNbHUX TIPETCH3IH SIEepPHOIO
JIepKaBOIo, IO BiOyBa€eThCSA y IMEHTPI €BPOIH i3 NUHIYHIM HEXTYBaHHSIM
HOPM MDKHApOJHHX JOTOBOPIB, BiAKpWBalOTh AmUK [laHmopw, 3BiAKH Ha
JIIOICTBO HEMHUHYYE TIOCUILISATHCS 3aHena/, 3arudesb Ta pyHHaiis.

Jlo moyaTKy MOBHOMAacCIITaOHOTO BTOPTHEHHS POCIE€I0 MPOTH Y KpaiHu
Benacs riOpuaHa BiliHA, fKa PO3MOYajiacs BiJ 4acy MPOTOJIOIICHHS HEIO
Hesayie)xHocTi Ta Buxoxy 3i ckimagy CPCP. Meror arpecii Buctymnana
HOJITHYHA HEOOXITHICTD P y KOHTPOJI 32 JepKaBHO-NOJITHYHUM KHUTTAM
VYxpainn, HemomymieHHs ii Buxongy 3i chepu BumBYy. PexoHcTpykuis
BY3JIOBUX MOMEHTIB  pOCIHCHKO-YKpailHCBKMX BIZHOCHH BiIl  dHacy
IIPOTOJIOIICHHS HE3aJIeXKHOCTI YKpaiHHt 1 JOTeTep 103BOJISIE BUIBUTH HU3KY
3aKOHOMIPHOCTEH, IO [1€3aBYIOIOTh CYKYITHICTH 3ac00iB arpecHUBHOTO
BIUTUBY pocii Ha ii OepkaBHE MXHUTTS, Ta PO3KPUBAIOTH KBIHTECEHIIIIO
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MPOBAKYBaHOI HEIO TiOpUaHOI BiHHU. Y OJHOMY i3 TIIYMa4HHX CJIOBHHKIB
CIIOBO «3aci0» TIIyMaduThCs SIK «CIeLianbHa Iis, 0 A€ MOXKJIHBICTH
3/IIHCHIOBAaTH LI0-HEOYb, MOCATTH YOTOCh; CIIY)KUTh 3HApSIJIAM SIKiii-
Hebyab i, crpaBi»’. AHamoriude 3a 3MIiCTOM TIyMadeHHs 3yCTpiuaeMo
B IHIIOMY CJIOBHHKOBI, JI¢ BKa3y€ThCs, IO 3aci0 Ie «cmocib, mpuiiom,
3axiy, sSKach CIeMiadbHa [is, IO Ja€ 3MOTY 3IIHCHUTH WI0-HEOYIb;
SHAPSUIA SIKOICH i, CpaBH»®. 3 OIVIsLYy HA HASBHHIL JOCBiX, OCHOBHHMH
3acobamu riOpuaHOi BilfHM pocii mpoTn YkpaiHu cranu: iHdopMmarniiina
BiifHa 3 €JIeMEHTAaMH IMPOIIaraHan, KibepHeTHYHA BilffHAa, eKOHOMIYHHAN THCK
Ta EKOHOMiYHE pelIepCTBO, 3aCTOCYBAHHS arcHTYpH, 1 BPEIUTI, BEICHHS
BOEHHHX i HU3bKOI IHTEHCUBHOCTI 3 HPUXOBYBAHHSAM Ta MAacCKyBaHHSIM
MPUYETHOCTI 10 KOH(MIiKTy. VYci @i MEeTOOgu BHUKOPUCTOBYBAIHCS
y HOE€JHAHHI Ta 3 ypaXyBaHHSIM pecypcy, NOCTYIHOTO Ul BUKOPHCTAHHS
arpecopoBi Ha IIOTOYHUH MOMEHT 4acy.

Indopmarniitna BiiiHa, sika BENETHCS POCIEI0, MOJSTAE Y KOMILIEKCI
3axo/iB iH(opMaIiitHOro XapakTepy, MO BiI0OYBalOTHCS 13 BUKOPUCTAHHIM
BignoBigHoro pecypcy (3MI, IntepHer, TenebaueHHs) 3a/isl 3AiHCHEHHS
TICHXOJIOTIYHOTO BIUIMBY Ha BHM3HA4YEHY ayIWUTOPII0 Ta CTBOPEHHS B Hei
NEBHUX IICHXOJIOTIYHMX YCTaHOBOK, MAaHINYyJSii eJNeKTOPaJbHIUMHU
HACTPOSIMU Ta TOJITUYHUMH YMono0aHHAMHU 33/l 1MoOyIOBH cTparerii
3M100yTTS BIACHMX MOJITHYHMX TIepeBar y MDKAEpKaBHOMY Ta/abo
TeonoJiTHYHOMY KOHQUIIKTi. OCHOBHUMHM IHCTpyMEHTaMM iH(opMaliifHoi
BilfHm p¢ crama pgesindopmamis Ta TpomaraHna. besmocepeaHbOIO
CKIIQZIOBOIO 1JICOJIOTIYHOI CKJIAO0BOi IATOTOBKHA Ta BEIEHHS TiOpHAHOI,
a 3roIOM arpecwBHOi BiffHM mpoTH YKpaiHm cTama OaraTopidHa
3araJbHOJIEpXKaBHA TpoMaraHaa, ska mpoBoawnacs y pd  3amis
pO3MAaJIOBaHHS MIKHAIIOHAIBHOTO TIPOTUCTOSHHS —Cepell  POCisH  Ta
YKpaiHIiB, CTBOPEHHs OCTaHHIM 00pa3y Bopora B 0C00i HEICHYIOUYHX
«YKpOHAIMCTIBY», Oepydr 3a iH(OpMaliiiHy OCHOBY iCHYBaHHS B YKpaiH-
CHKOMY IOJIITUKYMI BiJIOBITHHUX TEYii, sIKI OJJHaK HE OyJIM MOMYJISIPHUMHU
Ta O6e3rmocepeIHbOr0 BIUIMBY Ha HAI[IOHAIBHY MOJIITHKY HE Malik. Takox Ha
3aMOBJICHHS MOJITHYHOI BEpXIBKM KpEMJIsl IIOCIIAKM 13 4YWCia TICEBIO-
BUCHMX CTBOPIOBAIM iJCOJIOTIYHE MIiATPYHTS, sike O Hamaiai JO3BOJIMIO
BUNIPAaBJAaTH TIepel JIMIEM CYyCIUIbCTBA IIOTCHLIHHY MOXIIHUBICTD
pO3B’si3aHHS IIMPOKOMAcIITaOHOI arpecwBHOi BiffHH mTpoTH YKpaiHwy,
YaCTHHOIO SKOTO CTAJI0 HEBU3HAHHS CaMOOYTHOCTI YKPATHCHKOTO €THOCY SIK
TaKoro, 3allepeYCHHs iICHYBaHHS HOTO MOBH, iCTOpil Ta KyIbTYpH. 30KpemMa
Ha CTOpIHKaX CBO€T KHUTH CyMHO3BicHH aBTOp O. JyriH cTBEpIKYBaB, 110

! Bycen B. T. (2007). Benukuii TiiymadHuil CIOBHHK CydacHOi YKPaiHChKOI MOBH.
KwuiB ; Ipniae : BT® «Ilepyn». C. 420.

2 Spemenxo B. B., Crinymko O. M. (2003). HoBuii TIyMauHHii CIOBHHK YKPAiHCHKOT
MOBH y 90oTHphOX ToMax. Tom 2. KuiB : «Axonit». C. 96.
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VYkpaiHa Sk JepkaBa HE Ma€ TEONONITHYHOrO 3HAYCHHS Ta IOBHHHA OYyTH
aHekcoBaHa p¢, a «ii meBHI TepuTOpiaNbHI aMOiIil CTAHOBIATH BENHYE3HY
HeOe3rneky Juis Bciel €Bpasii i 0e3 BupileHHs NpoOieMH «yKpaiHChbKOTO
ITUTAHHS», TOBOPUTH MPO KOHTHHEHTAIbHY MOITHKY B3araii 0e3ray3ao»’.

AxrtuBHa (daza inpopmaniiiHoi BiiiHU pd npotn YKpaiHu po3noyanacs
micnsg noaid €spomaiinany, y 2014 p. Meroro iHopMamiiiHuX KammaHiH,
SIKi 3A1MCHIOBAINCS. 32 Y4YacTi BCEPOCIHCBHKOI JepKaBHOI TeJeBi3iiHOT
i pagiomoBHoi kamnanii (gani — BJATPK), craB nmigpuB noBipu HaceleHHS
YxpaiHn K 10 OpraHiB JAep>kaBHOI BIaad y LIJIOMY, TaK i JO OKpPEMHX
JNepKaBHUX UM TONITHYHHUX JisS9iB, BUCOKOIOCAMOBIIB. IH(opmariitai
MaHImymsanii Oynmd TMOKNIWKaHI TEHepyBaTH 3arajibHE HEBIIOBOJCHHS
1 TIPOTECTHI HACTPOI HACETCHHS, Ta B LIJIOMY OPi€HTOBaHI Ha MPOBOKAIIIIO
comiaTbHUX BHOYXIB aXX 10 MPUMYCOBOI 3MiHHU JepKaBHOI BIaau B YKpaiHi
Ta TOJITHYHOTO Kypcy aepkaBu. Lleit dakT odiniiHO OysI0 BCTAaHOBIIEHO
OKpY>KHUM aJIMiHICTpaTUBHUM cyJaoM Micta KueBa, y pilieHHi SKOTO
3a3Hayanocs, o 3 00Ky meBHUX pociiicbkkux 3MI, B Tomy uucni BJITPK,
BOauaeThCsl ICHYBaHHS OUYEBMAHOI 3arpo3u ais iHdopmaliiiHoi Oe3neku
JepKaBH, sIKa TPOSBISIETECS B IOIIMPEHHI 3aBiJOMO  CIIOTBOPEHOL
iHpopMmalii, o0 po3naNtoe HalllOHAIBHY BOPOKHEUY, IOCSTae Ha TpaBa Ta
cBOOOIM JIIOJMHU Ta MOXXE IPUBECTH JO OE3MOBOPOTHUX MPOIECIB
NOpYIIEHHS TEPUTOPiaIbHOI IiicHoCTI VKpainn®,

IMoty>xHUM iHCTpyMeHTOM Je3iHdopmanii Ta mnpomaranau pd
B VYkpaini crama VYkpaiHChKa TIpaBociiaBHA IIepkBa MOCKOBCBHKOTO
matpiapxary (YIIL[ MII), aymmacTUpcTBO SIKOI BHKOPHUCTOBYBAIOCH IS
MpOTIarafan ixei «pychbKOTO Mipay», MaHIMyIALid CBimoMicTio mapadisH,
KOJIM MiJ{ Yac LEPKOBHUX IIPOMOBIJEH NPOTrOJIOUIYBAINCS MPOMOBH Ha
HIATPUMKY i ypsiay Ta mpe3uaeHTa pocii y BiiiHI mpotd YkpaiHu,
BI/IMPABIISUTHCS EPKOBHI MOJNEOHHM 3a pociio’. 3 MOMEHTY MPOTOJIOMICHHS
BEJIICHHS «CIICIiaTbHOI BOEHHOI omeparlii» B Ykpaini Bcepeauni camoi YIII]
MII BinOyBcs po3kod: 0araro CBSIIEHHOCTYXXHTENIB KaTeropHyHO
3aCy/DKyBalM  pOCIHCbKY — arpeciro, Ha TpPOTHBAry IbOMY  IHIII
MATPpUMYBaINM p¢, 1HOJI BHCTYNAIOYM KOPHUTYBaJIbHHKAaMH BOTHIO IIpH
oOCTpiax MHUPHHUX MEINKaHIB YKpaiHW, Tepelaldd pPOCIHCEKUM
BiliCHKOBHM CITHCKH 0Ci6, SIKMX TOTpiOHO 3arpumari’. Hapasi muramms

® Bikimenis. <https://uk.wikipedia.org/wiki/OcmoBu_reomomituki (2023, kBitens, 10).

* PiweHHs OKpy)XHOTO azMiHicTpaTHBHOrO cyay M.Kuesa Bix 29 TpaBms 2018 poky
Ne 826/3456/14. <https://zakononline.com.ua/court-decisions/show/74322406 (2023, kBitens, 10).

5 B.o. romosu CBY posmoBis mpo Bopoxki sarposn VYIILL MII: 33 arentu
i KOpUIyBaJIbHUKM BOTHIO B psicax. <https:/ww.pravda.com.ua/news/2022/10/27/7373718/
(2023, kBiTens, 10).

VY Bopoasuui cesamennuk YIII[ MII Bka3dyBaB OKymaHTam KOro 3 XHTeNiB Tpeda

sarpumarn.  <https://df.news/2022/04/05/u-borodiantsi-sviashchennyk-upts-mp-vkazuvav-
okupantam-koho-z-zhyteliv-treba-zatrymaty/ (2023, kBitens, 10).
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npucytHocti YIII[ MII Ha VYkpaini, 3 orisgy Ha B3a€MO3B’S30K i3
pociiicbkor0 mpaBociaBHo 1mepkBoro (PIIL), € mpeamerom TrocTporo
CYCIUIBHOTO PE30HAHCY Ta YEKa€ Ha BUPILICHHS.

Bepyun no yBaru 3pocTarody 1ud)poBizallifo ycix cdep CyCcHiIbHOTro
KHUTTS, IO € HEeBIJI’€EMHOIO CKIIQJIOBOIO CYy4acHOTO TEXHIYHOTO MpOTpecy,
BEJIMKOI Barm Yy MDKAEpKaBHUX TiOpuaHHX KOH]IiKTax Habupae
kibepHeTnyHa BiiiHa. 3acobamu KiOepHETHMYHOi BiHM Ha3MBaKOTh
XaKTHBI3M, KibepIIIUIyHCTBO Ta Kibepausepcii’. 3 MeTOw0 3iiicHeHHs
iHQopMaifHAX BKUIB, MOIIMPEHHS 4Yepe3 COIlialbHI Mepexi (QerKoBHX
HOBUH BiJl IMCHI HEICHYIOUMX JIOACH, pd aKTUBHO BUKOPHCTOBYIOTHCS
(abpuku TpomiB 1 ©OoriB. 3a JaHMMH aMEpPHKAaHCHKOTO BHJIaHHA
«BammarTor moct» y 2014 pociiicbka BilficBKOBa pPO3BiKa CTBOpHIA
Oimpmre 30 mceBHO-yKpalHCHKUX TPYI i aKayHTIB Y COLIalbHUX Mepexax,
a TaKOX 25 «IIpOBiTHUX aHTIIOMOBHUX» BUAaHb. Bunatoun cebe 3a mpocTux
YKpaiHIiB, TMpaliBHUKK CHelciayx0 p¢ BuUramxyBald HOBHHH Ta
MOLIMPIOBANINA KOMEHTapi, MI00 HaJalTyBaTH IPOPOCIHCHKUX TI'POMaJISH
IPOTH MPOTECTYBATbHUKIB®.

3mifiCHeHHS omepalliii TIOPpUAHOTO BIUIMBY TAKOXK MAaJio Ha METI TaKOXK
pyHHalif0 eKOHOMIKM YKpaiHH, OCKUIBKHM 3HHIIEHA EKOHOMIKa MPOIYKYE
HE3aJI0BOJICHICTh  BJAJNOK0, TPYAOBY MIrpaiii, COLiaJbHy HAMmpyry
B CYCIIIBCTBI Ta IMiZpuBac AoBipy 10 Biaau. KpiMm enepreTndnoi (ra3oBoi)
BIHM pOCI€I0 IIMPOKO BHKOPHUCTOBYBAJINCH PI3HOMAaHITHI EKOHOMIYHI
IHCTpYMEHTH BIUIMBY, CEpel CaHKIii Ha BBE3CHHA OO0 P¢ YKpPalHCHKUX
TOBapiB, BIUTMB Ha iHII JEp)KaBU 3 METOI0 MPHUUHATTS HUMHU PIIICHb, IO
cymepedarh EKOHOMIYHMM iHTepecaM VYkpaiuu®. 3 BHKOPHCTAHHIM
C€KOHOMIYHUX MEXaHI3MiB TiOpHaHOI BIHHH POCIHCHKOI (eaeparliero
peai30ByBaIMCh 3aXOJH, CIPSMOBaHI Ha IOBEICHHS 10 OaHKPYTCTBA,
3HHMIICHHS BHUPOOHMYMX TIOTYXKHOCTed ab0 BHBE3CHHS IHHOBAIIIHUX
TEXHOJIOTIM CTPaTeriYHO BaXJIMBUX IJIIPUEMCTB YKpaiHH, 30Kpema
YKpaiHCBKOTO BHUPOOHHMKA TPAKTOPIB Ta BiMCHKOBOI TEXHIKM XapKiBCHKOTO
TPaKTOPHOTO 3aBOJY.

" Bikinenis. <https://uk.wikipedia.org/wiki/Pociiicbko-ykpaitceka KiGepsiiina (2023,
KBiTeHB, 10).

Bikinenis.  <https://uk.wikipedia.org/wiki/Jle3iHdopmanis y_pociiicbko-yKpaiHCBKil
BiiiHi (2023, kBiTeHs, 10).

® Crpareris exoHoMiuHOi Gesrekn Ykpaidu Ha mepiog 1o 2025 poky, 3aTBepipKeHa
Vkazom Ilpesunenta VYkpainm Big 11 cepmus 2021 poxky Ne  347/2021.
<https://www.president.gov.ua/documents/3472021-39613 (2023, kBiress, 10).

10" yxpaiucero-pocificbkmii coros: O. Spocmaseskuii i O. Jlepumacka MOALTHIN
XapkiBcbKHii TpakTopHHiA 3aBo. <https://www.unn.com.ua/uk/news/1569775-ukrayinsko-
rosiyskiy-soyuz-o-yaroslavskiy-i-o-deripaska-podilili-kharkivskiy-traktorniy-zavod (2023,
KBiTEHb, 10).
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[MoTyxHNM 3acob6oM TiOpuaHOI BiiiHE pd HpoTH YKpaiHU BUCTYIAE
arentypa. Pociiicbki creuciyx0u BenyTh Oe3nepepBHHUN MOMIYK OCi0,
sKi Ha KOHQIJICHIIHHIA OCHOBI MOXXYTh HaJlaBaTH JOMOMOLY Ta CIPHSIHHS
pd y BiliHI nporn VYkpaiuu. IIpudomy 006’€KTOM 3aiHTEpECOBaHOCTI
CHELCTy)X0 BUCTYNAIOTh SIK TPOMaJsHU YKpaiHH, TaK i TpOMasiHA KpaiH-
naprtHepiB. IlinTBepKEHHSIM TOMY € BIIHOCHO HelaBHIN (hakT BHUSBICHHS
pocilicekoro arenta B JaBax @enepasbHOI pPO3BiNLYBaNBHOI CITy)KOU
HimeuunHu, KU TpamroBaB KEPiBHUKOM MiAPO3AUTY Y BIIAUTI TEXHIYHOT
PO3BIIKH, LIO 32 IOCAJ0I0 MaB JOCTYI IO BEIUKOI KITBKOCTI TOKYMEHTIB
3 BHCOKHM CTYIIEHeM CekpeTHocTi.

®dinaHcoBa Ta ryMaHiTapHa JOMOMOTra, 30pos Ta TeXHiKa, Ky 3apa3
HaJgaloTh YKpaiHi 3apyOiKHI mapTHepH, Oe3MepedyHo € BHUPIMIAIEHUM
¢dakTopom, mo 3abe3nedynTh i mepemory y mii BiitHi. Bomnowac cmix
maM’sTaTH, [0 HaJalxl HEMHHyYe IIOCTaHe IHMTaHHSA TpaHcopmarii
€BPOIICHCHKOI cucTeMH Oe3MeKH Ta BU3HAYEHHs B Hiil Micus YkpaiHi, sika
Ha TOH MOMEHT MaTHUME He JMIIe caMy IIOTYXHYy apMmilo B €Bpori,
ale W BEJNIbMH arpecHMBHOrO CycCiia — pOCil0, TOTOBOTO B3STH PEBAHII
B Oynmp-skiii wactuHi cBity. [IpoTHIis poO3BiNyBaIbHO-TIAPUBHUM
MOCATaHHSM CIeUCcIyX0 p¢d Ha HalioHanbHy Oe3nexy YKpaiHHM ChOTOAHI
Ma€  CTaTM  TNPIOPUTETHUM  3aBJaHHAM  poOOTH  HalliOHAIBHUX
PO3BiAYBIBHUX 1 KOHTPPO3BIAYBaJIBHUX OpTaHiB, sika Mae BigOyBaTuCs
y TICHIM B3aemogii 3i cnenciyx0amu KpaiH-IapTHEPIB y YacTHHI OOMiHY
iHdopMaIliero, MPOBENEHHI CIEialbHUX OIepaliifi Mo Jokamizamii Ta
3HEIIKO)KEHHIO PYWHIBHOTO BIUIMBY aKIii CYNMPOTHBHUKA, IO B KiHIIE-
BoMy miacymMKy pomomoxe 3CY 3m00yTH oOCTaTouHy NEepeMory Ha
BOPOTOM.

" Bukpwm  pociiickoro aremta B Himewunni.  <https://33kanal.com/

news/202474.html (2023, ksirens, 10).
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MIZKHAPOJHO-IIPABOBI IHCTPYMEHTH 3AXUCTY
JOBKIJLISI YKPATHU BIJI BOEHHOI ATPECII P®

Bamumma Mapis SIpociaaBiBHa
OOKMOp IOPUOUUHUX HAYK, OOYEHM,
npogecop kagheopu coyianvHo2o npasa
JIvgiecvkozo nayionanbHozo yHieepcumemy imeni leana @panka
M. Jlvsis, Ykpaina

QDyHIaMEHTAIbHUMH 3acaflaMi YCTAJIEHOTO MDKHApPOJHOTO IOPSAKY
€ TIPUHIUWIN MHAPHOTO BPETYIIOBaHHSI MDKHApOIHUX KOH(DIIKTIB i 3a00poHN
3aCTOCYBaHHS CHJIM, TIOBATH JI0 JIEP)KaBHOTO CYBEPEHITETY, IIpaB Ta IHTEPECiB
MPOTHIICKHOI CTOPOHH, JIOTPUMAHHS MIXHapOJHO-TIPABOBUX IIPHUIIUCIB Ta
BUMOT crpaBe/yiuBocTi. OnHAaK yciMa UMM NPUHIMAIAMH MiDKXHAPOJHOTO
npaBa 3HexTyBaja P®, 3axommorounm TepuTOpii cyBepeHHOI YKpaiHu
BHACJIJIOK HECIPOBOKOBAHOTO BTOPTHEHHS, pPYHHYIOUM BCE Ha CBOEMY
HIISIXY, 3aCTOCOBYIOUH TAaKTHKY «BHITAJICHOT 3eMII» y OYKBAJILHOMY CEHCI.

Oco0aMBICTIO MPABOBOTO CTATYCy JEpP)KaBH SIK Cy0’€KTa MIXHAPOJIHHUX
BIZITHOCHH € HAsBHICTh Yy HEI IMyHITETy, KU I'DyHTYETHCS Ha 3araJlbHOMY
NPUHOUII MDKHapOJHOTO IpaBa «piBHMH HajJ pIBHUM HE Mae€ BIAAU
1 ropucaukmii». OxHak HEOOXiTHOI YMOBOIO JOTPUMAaHHS LBOTO MPHHITUITY
€ B3a€EMHE BH3HAHHS CYBEPEHITETY JepkaB, Tox Koiau P®d 3amepedye
CyBepeHiTeT YKpaiHH Ta BUMHSE IIOA0 Hei 3arapOHHUIBKY BilHY, YKOTHHX
3000B’s13aHb YKpaiHH [MOBaXAaTH Ta JOTPUMYyBaTucs cyBepeHiTety PO Hemae.
BopaHouac moTpiOHO BpaxoOBYBAaTH, IO Y IMBLII30BAHOMY CBITI BiJHOCHHH
(hopMyIOTBCS y IPaBOBOMY I10JIi, TOMY ¥ peaxiiis 1HIIMX JiepKaB Ha arpecito
P® noBuHHA IpyHTYBaTUCS Ha HOPMax 1 MPUHIMIIAX MIXXHAPOIHOTO ITpaBa.

Y OCHOBiI CydYacHOro MiAXOJy JO PO3YMIHHS NPUYWH, 3MICTy Ta
HACJIJIKIB IIKOAM, 3aBAAHOI HAaBKOJWIIHBOMY IIPHPOAHOMY CEPEIOBHIILY
BHACNIJIOK BOEHHUX Jiif, TIOBUHCH OYyTH MOKIAJACHUH (yHIaMeHTATbHUAN
NPUHONT MDKHapOJHOTO MpaBa HaBKOJIMIIHBOTO CEPEIOBHINA, OKPECICHUH
y Konsernnii ENMOD mpo 3a0opoHy BO€HHOTO, 9d OyAb-SKOTO iHIIOTO
BOPO’KOTO BUKOPHCTaHHS 3aC00IB BIUIMBY Ha MpHpoIHE cepenoBuie 1977 p.
i HomatkoBomy mpoTokodi I 1o JKeHeBChKIX KOHBEHIIH MPO 3aXHCT JKEPTB
BiitHm 1949 p.

[Ipuanmn 3a00pOHM BOEHHOTO BHKOPHCTAHHS 3aco0iB BIUIMBY Ha
JOBKULISI Tiepeadadae 000B’ 30K JAepKaBU NPHU BeICHHI BOEHHUX il a0aTh
PO «3aXUCT HABKOJMIIHBOIO CEPENIOBHUINA Bl 3HAYHUX, JOBFOTPUBAIHX
i cepio3Hux 30uTKiB» (cT. 55 IIpoTOokoiy) i 3a0OpOHY BHKOpPHCTaHHS
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METOIB, 4YM 3ac00iB BeIEHHs BIMHHU, SKI MalOTh Ha METI 3amOJIATH, YU
MOJKYTb 3aIOIIATH 30UTKM HABKOJHIITHBOMY CEPEIOBHUIIY, a TAKOXK CBiIOME
YIPaBIiHHS «HOPUPOJHUMH IpOLlECAaMH — JIMHAMIKOIO, CKJIQJIOM YU
CTPYKTYpOlo 3emili, BKIJIIOHalo4M ii OioyioriuHe pi3HOMaHITTs, JiTochepy,
rizpocthepy 1 atmocdepy, uMm KocMiuHui mpoctipy (cr. 2 KouBeniii)
3 METOIO 3alOfisHHS 30WUTKIB 30pOWHMM CHJIaM INPOTHBHHUKA, UBLUIEHOMY
HaceJIEeHHIO Jep>KaBH-CYIEpPHUKA, ii MICTaM, MPOMHCIOBOCTI, CLIBCHKOMY
TOCIIO/IapCTBY, TPAHCHOPTHUM 1 KOMYHIKallifHUM MepekaM 4d MPUPOIHUM
pecypcam.

SlckpaBUM NpUKIAZOM TOpyHnieHHs Poci€lo DX HOPM € BIIyYaHHS
y namOy KaxoBceKkOro BONOCXOBHINA Ta BIiIKPUTTS HOTrO MUTIO3iB,
mo 3arpoxye 6Oesmeni 3amopizpkoi AEC, amke 3HWKYEThCS piBEHb BOAU
B TEXHOJIOTIYHIA BOJOIMi, IIO0 BHUKOPHUCTOBYETHCS IS OXOJIOMKCHHS ii
peaxTopiB, TaKOK BUHHUKA€E MpoOIeMa 31 3pOIIeHHSAM ClTECHKOTOCIIONAPCHKUX
yriib Ta CYTTEBHM CKOPOYEHHSM pHUOHUX 3amaciB, 10 3a MpPOTHO3aMH
EKCIIePTIB MOXE CyMapHO CKJIQJaTH 10 2 TUC TOHH PUOH.

Bxe timeku mi ¢daktu nopymenHs ENMOD wmoxyTts ciayryBatu
IiICTaBOIO 3BepHEHHsI YKpaiHu 3i ckaproto 1o Panu besnekn OOH. Oxnax
3apa3 B Pan6e3i OOH ronoBye kpaina-arpecop, sika J0 TOTO X Ma€ HpaBo
BETO Ha YXBAJICHHs yCiX pillleHb 1[boro oprany. Kpim toro, Oyap-ska kpaina-
yuacauiis ENMOD wmoxe ckepyBatu ['enepansHomy cekperapeBi OOH
odiniitanii 3anuT mpo ckiaMkaHHA KOHCYIBTaTHBHOTO KOMITETY EKCIIEpPTiB
IUTA 3°SICYBaHHS Ta OLIHKA (PaKTHIHIX OOCTaBUH Ta PU3HKIB IS JOBKIJUIA.

Huzkoro MiKHapOIHO-TIpaBOBMX HOPM 1 NPUHININB, 30KpeMa,
npuHiunoM 21 CrokronapMmcbkoi aekmaparii 1972 p., cr. 194 Konsewmii
OOH 3 wmopcekoro mpaBa 1982 p., cr. 3 KouBeHuii mpo O0XOpoHY
6iosoriuHoro pisHoMmasitTs 1992 p. i ct. 2 [ekmapamii Pio-me-Kaneiipo
3 HABKOJIMIIHLOIO CEPEIOBHIIA i po3BUTKY 1992 p. mependaueHo 000B’ 30K
nepxkaB  sritHo  Craryry OOH 1 mpuHOMOiB - MDKHapoJHOTO IpaBa
3a0e3nedyBaTy, IMOOM JIiSUIBHICTH, sIKa 3MIMCHIOETBCS Wi  iXHBOIO
IOPUCAMKIIEI0O YM KOHTPOJIEM, HE 3aBjaBajla 30WTKIB HAaBKOJIUIIHBOMY
CEepeNIOBUIly IHIIMX JEpKaB UM paioHIB, IO 3HAXOMATHCA 32 MEXaMHU
HAI[IOHATEHOT FOPHICTUKITIT.

Y 1994 poui Mixknapogaum YepBoHrM XpecToM OyJi0 IHKOPIIOPOBAHO
CHCTEMY MIKHAPOJHO-TIPABOBUX HOPM IMOJIO0 OXOPOHH IOBKULIA y 30ipHHK
KepiBHuX mpuHIUMIB AN BIHCHPKOBHX CTAaTYTiB Ta IHCTPYKIIH 3 OXOpOHH
HABKOJIAIITHBOTO MPUPOTHOTO CEPEIOBHINA B yMOBaX 30pOHAX KOH(QIIIKTIB.
Ienepansa Acambiess OOH y pesomonii A/RES/49/50 «[lecstupiudst
MixHapogHoro mpaBa OOH» pexomeHIyBama nep)kaBaM BpaxOBYBaTH IIi
KepiBHi mnpuHIUNM, MO03asK HaIllOHAIbHE 3aKOHOJABCTBO € OJHHM i3
OCHOBHHMX 3ac00iB, M0 3a0e3meuyye peai3aiiic HOPM MIDKHApPOIHOIO
TYMaHITapHOTO IMpaBa LIOJ0 OXOPOHH JIOBKULIS, BUKOPUCTAHHS MPHPOIHUX
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pecypciB Ta rapaHTyBaHHS €KOJOTiYHOi O€3MeKH MiJ Yac BOEHHHUX il Ta
30pOMHUX KOHQITIKTIB.

Y MibKHapoaHiil cynoBili mpaxkTuii cdopMmyBallacs Taka IO3MLIS:
«JIepKaBU HE TMO30aBJICHI MOMIIMBOCTI BHKOPHCTOBYBAaTH CBOE IPABO Ha
€aM000OpOHY BIJNIOBIHO /0 HOPM MDKHApPOTHOTO IpaBa uepe3 ICHYyHoui
3000B’s13aHHS L0/I0 3aXUCTY HABKOJIMIIHBOTO cepenoBuina. OqHaK nepkaBu
3000B’s13aHI  OpaTd eKOJOTiYHI MIpKyBaHHS O YyBard, OL[HIOIOUH,
II0 € HEeoOXiMHMM 1 TMPONMOPUIHHMM TPH JOCATHEHHI 3aKOHHHX BOEHHHUX
uinefxil. CyudacHi 3Minu 1o JlicoBoro koxekcy Ykpainu Binm 24.02.23 p. mono
OXOPOHHM JIEPKABHOTO KOPJOHY 3aCBiIUyIOTh NMPIOpUTET 0OOPOHHHX 3aXO0/iB
HAIIOi IepXKaBU HAJ PUPOIOOXOPOHHUMH.

Konsenmist npo 3axuct YopHoro mMops Bix 3a6pynnenss (byxapecrcpka
koHBeHImis 1992 p.), KouBeHmis mnpo OXOpoHy ¥ BHUKOPUCTAHHS
TPAaHCKOPJOHHUX BOZOTOKIB 1 MiKHapomHux o3ep Ta IlpoTokonm mo tmiei
KongeHiii 3 mpo6sieM BoaH i 310poB’°st 1999 p. 30008’ s13y10Th HaIlly JepKaBy
iHpOpPMyYBAaTH 1HIII JEp>KaBH MPO 3arpo3d TPAHCKOPIOHHOTO 3a0pyAHEHHS
BOJIOTOKIB Ta MOpIB BiJ BoeHHOI arpecii P®, cminbHO 3 HUMHU PO3pOOISITH
IUIaH 3aXOJiB IIOAO 3aXMCTy LUX BOJHHX O00’€KTiB. YKpaiHa IOBHHHA
BUKOPHCTATH MOTEHINAT Ta IHCTpyMeHTapili ux KoHBeHIIT 1j1s1 KoMIeHcartii
KoM, 3amonissHoi P® 3a0pymHEHHSIM MOPCHKOrO cepesoBuina YopHOro
MOpsI y BHYTPIIIHIX BOJAX 1 TEPUTOpiaIbBHOMY MOpi YKpaiHu.

Jns  BiMIIKOXYBaHHS EKOJOTIYHOI INKOIM, 3aBAAHOI TEPUTOPIIM
CmaparzoBoi Mepexi, II0 OXOPOHSIOThCA BimmoBimHO 10 KoHBeHmii mpo
OXOpOHY AWKOi (imopm Ta QayHH 1 TPUPOIHHUX CEPENOBHIN iCHYBAaHHS
B €ppomi (bepucrka xouBeHmiss 1979 p.), mMoxe OyTH BHKOpHCTaHUMN
MexaHi3M ¢yHkuionyBaHas IloctifiHoro komiteTy BepHChKOI KOHBEHIIIT
Ta YPEeryJllOBaHHS Cylepedok ApOiTpa)ceM, pIllIEHHs SIKOTO € OCTAaTOYHHM
i Mae 000B’s3k0BY cmiy (ct. 18 Kousenrii). HemonasHo, B rpyani 2022 p.
y bepHcpkiii KonBentiii Oyno oOMexeHo ydacts binopyci 3aBIsku yCHimHin
poboTi ykpaiHChKOi Jeneramii Ta 3asBi Bif YKpaiHW, MiATOTOBICHIN
npencraBaukamMu M3C, MinpoBkiuis Ta [locTiiHOrO mpeacTaBHUIITBA
Yxpainn npu OOH Ta iHImMX Mi>XKHapoAHUX opraHizamisx B CtpacOyp3i.

P® crBoproe mepemkogu Ui TOBHOIIHHOI peamizamii  A30Bo-
YopHomopebkoi Pamcapcbkoi perioHanbHOI iHIIIATHBY Y 3B°SI3KY 3 aHEKCI€l0
Kpumy 1 mnpumermux akBaropiii YopHOTO Ta A3OBCHKOTO MOpIB, 1€
30CepeKeHa 3HAa4YHAa KUTBKICTh BOJHO-OOJNIOTHHUX VTigh MIiKHAPOIHOTO
3Ha4YeHHs, sKi BKIodeHi no Crmcky Oropo Pamcapcekoi KOHBEHIi Impo
BOJIHO-00JIOTHI yTiAms, 0 MAlOTh MDKHAPOJHE 3HAUYEHHS, TOJIOBHIM YHHOM
SK CepelNOBHINE ICHYBaHHS BOJOIUIaBHHMX mTaxiB 1971 p. ¥V cr. 3 miei

! Legality of the threat or use of nuclear weapons. Advisory opinion of the
International Court of Justice, Report of Judgments, Advisory opinions and Order. Ne 8.
July 1996. P. 242.
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KonBenmii  mepembadeHo 000B’S30K  JOTOBIPHHUX  CTOpiH  HETalHO
iHpopMyBaTi Bropo, SIKIIO €KOJOTIYHWI XapakTep BOIAHO-OONOTHUX YTilb
3MIHUBCS B Pe3YJIbTaTi TEXHOJIOTTYHHX MOJIH.

KoHBeHIIiE TpO OXOPOHY BCECBITHBOI KYJIBTYPHOI 1 MPUPOAHOT
crnammmuad 1972 p. y ¢T. 6 nepenbadae 3000B’s13aHHS KOXKHOI JEp)KaBU HE
JIOIyCKaTH HaBMHCHOTO 3aloJisHHS NpPsAMOi ab0 OMOCepeKOBaHOi HIKOAX
KYJIBTYpHIll 1 MpUpOAHi chaamuHi, M0 3HAXOAWUTHCS Ha TEpUTOpii 1HIIOT
nepxaBu-cToponH 1ie€i KonBenii. Ykpaina, sk cropona i€l KoHBeHilii, Ma€e
mpaBo 3Beprathcs a0 KomiTeTy BCecBITHBOI CHANIIMHM 1 3aIydaTd
MDKHapoOgHy MIATPUMKY sl 3aXUCTy  HAIlOHAJIBHUX  KYJBTYPHHX
1 IPUPOTHUX IIHHOCTEH, SKi CBIIOMO 3HUIYIOTHCS KPaiHOI0-arpecopoM.

3arasoM MDKHApOJHI TNPHPOJOOXOPOHHI KOHBEHII HE MICTATh
YHI(QIKOBAaHOTO MIAXOY A0 BiMIIKOAYBAaHHS eKoJoriyHOl mkomu. OmHak
yepe3 3pOCTaHHA KUIBKOCTI IHOWACHTIB, IO CHPUYMHIIN 3HAYHE
3a0pyAHEHHS MOPCHKOT'0, MPICHOBOIHOTO, IOBITPSIHOTO CEPEIOBHIIA, OKPEMI
MIDKHApOJHO-TIPABOBI JIOKYMEHTH, 30KpeMa, MDKHApPOJHI KOHBEHIIi IIpo
UBUIBHY  BIANOBIJANBHICT,  BKIIOYWIA  IIKOAY  HABKOJIHUIIHBOMY
CEpelIOBUILy OKPEMHM €JIEMEHTOM  BIIIIKOXyBaHHA. Tak, ymepiie
€KOJIOTIYHY CKJIaJI0BY IIKoau Oyiio BrpoBakeHo B 1984 p. y [IpoTtokodi mpo
3MiHy MikHapoqHOT KOHBEHLIi MNpo UUBUIBHY BiANOBIJANBHICTH 32
3a0pyaHeHHss Mops HadToro 1969 p. 3razky mpo «EKOJOTIYHY» IIKOIY
Mictuth pesomonis Pagu besneku OOH Ne 687 mpo BimnoBigameHICTh [paky
3a Bropruennst B Kyseiir 1991 p.? IlpakTuumne 3HaueHHsS 1isi YKpaiHn Mae
takok 1 Te, mo Kommencarmiitnoro Kowmicieto OOH Oyno 3acrocoBaHo
MeTonoioriro OIIHKH eKBIBaJEHTHOCTI MPUPOIHHUX CEPEIOBUIN iCHYBaHHS
(ocenumr) Habitat Equivalency Analysis (HEA) mist 0GYHCIEHHS HIKOMH,
3aMoAisIHOT MOCTPAKAATIOMY IIPUPOIHOMY CEPEIOBHIILY Bill BEACHHS OOMOBUX
niit Ipaxom Ha tepuTopii Kyseiity.

BonmHowac Bapro KOHCTaTyBaTH HHM3bKMH piBeHb e(eKTHBHOCTI
MDKHApOJTHO-NIPaBOBHX  3aco0iB y TNHTAaHHAX MOAOJAHHS 30pOHHUX
KOH(JIKTIB Ta rapaHTiii eKOJIOTri4yHOT Oe3MeKr 1 OXOPOHH JOBKIJUIS BHACIIIOK
6oitoBux miit’. IcHyioui opramisauiitHo-iHCTUTYI#HI HOPME MiXIEPKABHOTO
CHIBpOOITHHIITBA HE3/aTHI OIEpPaTUBHO 1 e(EeKTHBHO pearyBaTH Ha
€KOJIOTi4HI 3arpo3u BiJ BoeHHOI arpecii P® ta nuckpenurysanu cede CBOEIO
Oe3misuIbHICTIO.  SICKpaBUM TPUKIAJOM MDKHAPOTHOI HECIPOMOXKHOCTI
e tonepyBanHi MATATE okymamii  poCiHCBKUMH — BiHCBKOBHMH
Yopuaoomnecekoi AEC T1a cnpodm P®D Big'emHaté Bim eHeprocucreMu

2 Meznsenesa M. TeoperuuHi Ta NpaKTUYHI ACMEKTH peatizallii Mi>KHApOIHO-TIPABOBUX
HOPM Y raity3i OXOpOHH HaBKOJIMIIHBOTO cepenoBuina. K. : «®enikey. 2012. C. 133.

® HpaBoBe peryoBaHHs 3a0e3MCUCHHS €KONOTIMHO] GE3MEKH B ALUIBHOCTI 3GPOHHIX
Cun Vkpainu : HaBuanbHuid nociOHuk. K. : KuiBchbkuil HalliOHaJbHHMH YHIBEPCHUTET
imeni Tapaca IlleBuenka. 2015. C. 103.
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Vkpainu 3anopizeky AEC, sxa 3apa3 He QYHKI[IOHY€ Ta BUKOPHUCTOBYETHCS
SIK BOEHHA 0a3a.

Tomy HeoOximHO miaAroTyBaTH Ta Hagicnatu [ eHepajlbHOMY
cekperapeBi OOH odinifinuii 3anut mpo ckiIMkKaHHsi KOHCYJIBTaTHBHOTO
KOMITETy eKCIepTiB JUIs OLIHKM EKOJIOTiYHOi MIKoAW, 3aBnaHol Pociero
JIOBKULITIO YKpaiHW, Ta BUMAraTH BiJl MKHAPOIHUX FOPUCIUKIIIHHIX OpPTaHiB
il BIANIKOAYBaHHS KpaiHOI0-arpecopoM y 3arajbHOMY IaKeTi pernaparii.

DOI https://doi.org/10.36059/978-966-397-298-5-4

TH®OJIEMISA SIK PI3BHOBH/I I''TOBAJIBHOI ITAHIEMII:
MPOBJEMU CTAHOBJIEHHS I PEAJII3AILIL

BoiiToBuu Asibona OJiekcanapiBHa
3000y8au suuoi ocsimu HaeuanbHo-Hayk08020 2yMaHIiMapHo20 iIHCMumymy
Hayionanvua axademia Cryocou 6esnexu Yrpainu
M. Kuis, Yrpaina

Icropist moxomxenHs siBuina indoaemii, abo emigemii aesindopmarii,
JiiicHOIIHHA 1 cKkiIajgHa. BOHO Mae CBOI KOpiHHS B PO3BHUTKY JIHOJCHKOT
CIUIBHOTHU Ta 3aC00iB KOMYHIKaIlii, 8 TAKOXK BIUIMBIB TEXHOJIOTI], COI[IaJIbHUX
MEpEX Ta KyJIbTYPHHUX 3MiH y CYyCHUIBCTBI.

[epmri o3naku iHdomemii MOXXHa BiACTIIKYBAaTH B ICTOpIi JIFOJICTBA.
Hanpuknan, BipycHI IUIakaTd Ta JIMCTIBKH, IO MICTIJIM HEIPABIUBY
iHpopMariiro, Oymu mommpeni mig yac nanaemii Bicriu B X VIII cromiTti, konu
BaKI[MHALIIS [TPOTH 11i€T XBOPOOM TUTBKH MOYMHANA BIPOBaKyBaThCs. OHaAK
3 PO3BHTKOM JIPYKOBaHHX 3aCO0IB MacOBOi KOMYHIKAIlil, TAKAX SK Ta3eTH,
JKypHaJU Ta KHUTH, MOXKJIMBICTD MIBHIKOI IMTOMIUPEHHS Ne3iHdopmMartii 3pocia
3HAYHO.

3 nosBOIO pajio Ta TenebaueHHS B XX CTONITTI, BIUINB MaCOBHX Mexia
Ha TomupeHHs iHpopMalii craB mie Oinpln 3HayHuM. [Iponaranaa Ta
MaHIMyALis iHpopMaIi€l0 BUKOPUCTOBYBAIIUCS B MOJIITHYHUX LIIAX, B TOMY
YUCJIi TiJ] 9aC CBITOBUX BilH Ta MOJITHYHUX KPHU3.

3 po3BuTKOM IHTEpHETY 1 coLliallbHUX Mepex y KiHui XX — Ha MmoyaTky
XXI cromitrs, nesiHdopmanis crana e OLIBII JOCTYHMHOK 1 LIBHIKOIO
B mommperHi. CoriansHi Mepexi, Taki sk Facebook, Twitter, Instagram Tta
iHIII, cTany maropMaMy, e MOXKHa OyJio HOIMMpIoBaTH (EKOBI HOBUHH,
3HEJ0JICHY 1H(QOPMAIIF0 Ta KOHCITIPOJIOTiYHI Teopii.

[Mix yac mangemii COVID-19, indonmemis crana 0coOIHMBO aKTyaIbHOIO,
Ko GaraTo XMOHO1, MaHIMYJISITUBHOI Ta HEMIATBEPIKEeHOT iHpopMarii 0yo
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MOLIMPEHO M0N0 Bipycy, HOro MOXOKEHHs, CHOCO0IB mepenadi Ta
JIKyBaHHS.

«IHdonemis» — TepMiH, 110 3’BUBCS B NO€JHAaHHI ciiB: information +
pandemic = infodemic, BioOpakaroun NOMUpPEHHs Ae3iH(popMalii Ta 4yTOK,
SKI TIICHIIOITh TPUBOXKHUK mnoTik iH(opmauii. Tepmin «indogemis» OyB
BBeneHuii CBiTOBOIO opraHizamielo oxopoHu 3mopos's (World Health
Organization, WHO) B 6epe3ni 2020 poky. Skmo nesindopmariiss Moxe
BIUIMBATH Ha MOJIITHYHY CUTYaIlO MiJl 9ac BUOOPIB, TO MiJ Yac eminemii BoHa
MOXK€ BIUIMBAaTH Ha BHOIp MK JKUTTAM Ta cMepTio. I[Hhomemiro daxisii
BcecBiTHROI OpraHizamii OXOpOHH 3I0POB'S PO3TILNAIOTH SK IIKiAIHBY
eMiIEeMiI0 UyTOK, [0 BUHUKAIOTH ITiJ] 9ac CMaIaXiB HAA3BUIAHHIX CI/ITyauiI‘/'Il.

Hocnimxenns ¢peHoMeHy (eHiKOBHX HOBHH B Cepi OXOPOHH 3T0POB'S
MIEPEKOHJINBO MiATBEPIIKYE, IO iH(OAEeMis — 1Ie KyIbTypHO yHiBepCaTbHHUNA
SIBUIIE, SKEe BHUKIMKAE HEIOBIPY [0 YpSAAiB, HAYKOBHX IOCHiIKEHb Ta
MeIUYHUX PEKOMEHaliil y BcboMy CBiTi. L{e MOke CTaHOBHUTH 3arposy st
KUTTS Ta (i3MYHOTO if MEHTANBHOTO 370POB's’.

OpHa 3 OCHOBHMX TNpoOyieM iH(omeMmii — Iie IIBUJAKE ITOIIUPEHHS
HenepeBipeHoi iHdopMarlrii yepe3 comiansHi Menia Ta iHmm nudpoBi KaHAIH
3B'A3Ky. Y CBiTi, J€ KOXXEH MOXKE€ CTBOPIOBATH Ta MOIIMPIOBATH BIIACHI
JOYMKH, iHGOpMAIlisi MOXKE IIBHJIKO CTaTH BIPYyCHOIO, HE 3alle)KHO Bij il
nmocroBipHOCTi. Lle Moke mpu3BecTH N0 HEOS3MEUHUX HACTINKIB, TAaKUX SK
MOMMPEHHsT MiiB PO BakUWHH, €QEKTUBHICTh pI3HUX METO/IB
mpoiTaKTHKH, JIKyBaHHA Ta MOIMHUpPEHHS Bipycy. Lle Moxke mpusBecT m0
HenpaBWIBHOI iH(opMarii nmpo miarHocTHKY Ta JikyBanHs COVID-19, mpo
MOe IIKOJUTH 3J0POB'I0 TPOMAH Ta CIIPUYMHHUTH MTAHIKY Ta Xaoc.

Ille omma mpobGiema iHoAEeMii — II¢ MaHIMyJSMiS 1H(OOPMAIED
3 METOIO MOJITHYHOI 200 (hiHaHCOBOI BUrou. 30KpeMa, Pi3Hi IPYIH MOXYTh
aKTHBHO IOLIMPIOBATH HeNepeBipeHy iH(popmalito abo (eikoBi HOBHUHH,
mo0 BUKOPUCTOBYBAaTH ii y CBOix iHTepecax. lle Moxke crocyBaTHCs
BiJMHMBaHHS TPOIIEH, NpoJaKy HerepeBipeHux JIiKiB abo BakiuH. e Moxe
MPU3BECTH [0 TMOJAIBIIOTO 3arOCTPEHHS KpPHU3M 1 BTpaTu JOBipH [0
odimiitanx mKepen iHpopmMarlii.

JletasbHe BMBYEHHS Ta BJIOCKOHAIEHHS cIlOco0iB 6opoTebu 3 iH(oO-
JIeMi€l0, sSKa BHCTYNA€ SK IIKI[UIMBA CMiAeMis YyTOK, € HEeOoOXiIHUM
3aBnaHHsIM. PO3BUTOK HABHYOK PO3Ii3HABAHHS HelepeBipeHoi iHdopmarlii Ta

! Haiinponosa JI. A. Meniancuxonoriynai ¢penomeru indomemii. JlocBin kapaHTHHY:
JUCTaHLIiHA TICHXOJIOTIYHAa Jomomora 1 migTpuMKka. JIMCTaHIIMHI IICHUXOJOTiYHI
JOCIIDKEHHsT B yMoBax manzeMmii covid-19 i kapantuny. 15 tpaBus 2020 p. K.
ICIIIT HAITH Ykpainu, 2020. 121 c.

2 Poserta, A., Kacranszo, JI. (2022) Hosuii indonemionoriunuii migxiz epes Google
Trends: noHriTrOmMHMI aHanmi3 HaykoBux Ta iH(omemiunux Ha3ze COVID-19 B Iranii.
BMK MenuuHa gociiTHIIbKa METOI0IIOT 5.
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MPAaBUJIBHOI'O CTABJICHHS 0 HEl JOMOMOKE 3p00UTH 0013HaHUIT BUOIp Iix yac
enigeMidHmX cuTyariit.

Takox iH(OAEMiS MOXe MOPOMKYBaTH CTpax Ta TPHBOTY Cepes
HaceleHHA. Beimka KUIBKICTH HEJOCTOBIpHOI 200  MaHIIyJIsITUBHOT
iHpopMarllii Mo)ke BHUKJIMKATH IMaHIKy, TPUBOTY Ta MOCWJIEHHS €MOIIHOTO
crany rpomansH. lle Moke mpu3BeCTH 0 MacOBOrO MOUIMPEHHS TeOopid
3MOBH, CIIEKYJIALIN Ta HENpPaBAWBUX CTATHCTHYHUX JAHUX, IIO JIOJAaTKOBO
yckianHioe OopoTe0y 3 maHmemiero Ta ii Hacmigkamu. Takox Moxe
BUHUKHYTH BiIUyTTs OE3MOPATHOCTI Ta HEBH3HAYCHOCTI BiTHOCHO PealbHOI
CHTYallii, IO BINTMBAE Ha TICUXIYHE 30POB'SI TPOMAJISH.

[Ile omma mpoOnema cTaHOBICHHA iH(OmEMii — Ie CKIAIHICTH
B mepeBipui iHpopmamii. B ymMoBax BemMKOi KiTBKOCTI Pi3HOMaHITHHX
JoKepen iHpopMamii, BipyCHHX MOBIJOMJIEHB Ta MeIia-IIyMy CTa€ BaXKO
BiApi3HUTH MpaBauBy iH(opMmamito Bim ¢eiikoBux HOBHH. lLle Moxe
BIUIMHYTH Ha PIlIEHHS, SKI NPUIMAIOTh JIIOJHM, a TaKOK Ha MDKHAPOIHY
CHIBIIPAILIO B 0OPOTHO1 3 NaHAEMIEIO.

[Ipote, craHoBneHHs edeKTHBHOI crpateril mporuaii iHdoxemii mae
cBoi BuKnuKY. [lo-mepiie, BeMMKy KUIBKICTH iH(OpMAIii, 1110 MOMINPIOETHCS
B Mepexi, MOXXe OyTH Ba)KKO KOHTpOJIIOBATH, 1 BIPYCHI Bisl€O, 3arojIOBKU
«KJTIKOEHUTIB» Ta CHEKYJIATUBHI TEOPil 3MOBH MOXYTh PO3MOBCIO/KYBATHCS
mBHAme, HK (akTuyHO TepeBipeHa iHopmamig. [lo-gpyre, BimkpuTHid
XapakTep IHTEPHETY JO03BOJISA€ PI3HUM CyO'€eKTaM PO3MOBCIOMKYBATH CBOIO
iHpopmariro 6e3 TepeBipKH, IO YCKIAJHIOE BCTAHOBJICHHS IPaBIUBOCTI
iH(popMarii Ta BU3HAYCHHS ii JKEpe.

KepyBanHS comianbHUMHI MepeXaMH Ta iHTEpPHET-TIATPOpMaMHU TaKOK
Ma€ BaXJIMBE 3HAUYCHHS. BHpPOBa/pKeHHS MeXaHi3MIB  (aKT-deKiHry,
0OMEeKEeHHS! PO3IOBCIOJDKEHHS HENPaB/IMBOI Ta MaHIMYJIATUBHOI iHpoOpMallii,
Ta CIPHSHHS BIJIOBIIANBHOI KYPHAIICTUKA MOXE JOINOMOITH 3HU3UTH
nomupeHHs iHgonemii. Kpim Toro, cmiBmpams MiX BIIaJol0, HayKOBLSIMH,
JKYPHQIIICTAMH Ta COLIANbHUMH MEpeXaMH MOXE BECTH JI0 PO3pOoOKH
CHUTBHUX cTparerid mporuaii iHdoxmemii Ta BHIPOBAaIPKEHHS BiJIOBIIHUX
PETYJIATOPHUX 3aXO0JIiB.

Bupinienns nmpobnemu iHdoaeMii BUMarae KOMIUIEKCHOTO MiIX0AY, 10
MOENHYE 3YCWIUIS BiJ pisHMX cTopiH. OCHOBHI 3axoAM, SKi MOXYTb
JIOTIOMOT'TH B IPOTHUAIL iH(OIEMil, BKITFOYAIOTh:

1. Po3BUTOK MeNiifHOI TPaMOTHOCTi: BMiHHS KPUTHYHO OIliHIOBATH,
aHaN3yBaTH Ta pO3YMITH iH(OpMAIifo, € KIOYOBIM KOMITIOHCHTOM

® Monaunu 1. Indonemis Ta 11 BINIMB Ha MOBEJIHKY JIIOJEH B IEpiojl KapaHTHHY
[Enextponnuit pecypc] / Inna Monaunn, Bita I'ymenrok. Coyianvro-exonomiuni
npobnemu i Oepacasa. 2021. Bum. 2(25). C. 149. URL: http://sepd.tntu.edu.ua/
images/stories/pdf/2021/21milvpk.pdf

30



B OopoTh0i 3 iHoAeMiew. [HanBIAyanbHa MeAiliHa TPaMOTHICT Mae OyTh
BHXOBaHAa B INKOJAX, YHIBEpPCHUTETaX Ta iHIIMMH OCBITHIMH 1HCTHUTYILSIMH.
e Moke JONOMOITH JIIOJSIM PO3YMITH PI3HULIO MK QakramMu Ta
ne3iHGopMalliero, pos3Mi3HABaTH MAHIMYJIATHBHI TEXHIKM Ta aHaIi3yBaTd
Jokepena iHdopMmarrii.

2. TlocuneHHst poii HAYKOBHX €KCIIEPTIB: BOHM BiJIrparoTh BaXKIHBY
pOJb y Ha/laHHI HayKoBoOi iH(poOpMaIii Ta eKcriepTHOI TyMKu. BoHH MOXyTh
OyTH Ai€BUMH KOMYHIKaTOpamMH iH(opMalii mpo MmaHaeMito, po3'sCHIOBATH
CKJIaTHI HAYKOBI KOHIIENINi Ta BIOIOBITaTH Ha 3alMTaHHS TPOMAJICHKOCTI.
Braga wmae copusTH KOMyHIiKamii MK HAyKOBUMH eKCIEpTaMH Ta
KypHaTiCTaMH, 0100 3a0e3MeynTH MIBUAKY Ta TOYHY Mepenady HayKOBOi
iH(opMaii rpoManIChKOCTI.

3. TligBuIleHHS BiINOBIAATBHOCTI KOPHCTYBAdiB COLIAIBHUX MEPEeK:
BOHHM MAlOTh BEJMKHI BIUTMB HA MOUIMPEHHS iH(pomeMil Ta MaroTh OpaTH Ha
ce0e colliabHy BiJIOBIAIBHICTE 3a 3a0e3MeueHHs] JOCTOBIpHOI iH(opMarii
Ta 00opoTHOU 3 ne3indopmalicro Ha cBOiX miardpopmax. Po3podka TeXHIYHUX
pillieHb, TaKUX SIK AITOPUTMHU BHSBJICHHS Ae3iH(pOpMallii, BCTAaHOBIICHHS
MEXaHi3MiB TEpEeBIPKU JIOCTOBIPHOCTI HOBMH Ta 3a00pOHa IOIIMPEHHS
ne3indopmarii Moke OyTH e()ESKTHBHHMH 3aX0JJaMH ISl 3SMCHIIICHHS BILTHBY
iH(oaEeMIT Ha TPOMaJICHKICTb.

4. TlinTpuMKa O>KypHAJTICTCHKOI €THUKH: OKYpHAIICTH BIIIrpaioTh
BaXJIMBY poJib y 00poThOi 3 iHpoxemiero. BoHn moBMHHI A0TpUMYBaTHCh
BHCOKMX TpOQeciiHMX CTaHAAPTIB, BKIIOYAIOYM TEPeBipKy  (aKTis,
pi3HOOIYHICTE IpKepen Ta OO0'€eKTHBHICTh. Braga Ta KypHaiCTCHKi
OpraHizallii MalOTh CIIPUATH HE3AICKHOMY JKYPHATICTHIN Ta MiATPUMYBATH
PO3BUTOK MeJIia, sIKi HaIaloTh JIOCTOBIPHY iH(OPMAIIII0 IPOMaICHKOCTI.

5. ChopusiHHS KPUTHYHOMY MHUCICHHIO: BMIHHS  aHaji3yBaTH,
OLIIHIOBATH Ta mepeBipsATH iHQopMalilo 3 pI3HUX JPKepel, € BakKIMBUM
iHCTpyMeHTOM B mportunii iHpoxmemii. Illkonn Ta yHIBepcHTETH MarOTh
BKJIIOYaTH B HaBYaJbHI NMPOTPaMH PO3BUTOK KPUTHYHOTO MHCIIEHHS, 1100
TOTYBaTH MOJIOJE TOKOJIIHHS /0 aHajii3y iHdopmanii Ta po3mi3HaBaHHS
nesindopmartii.

6. ['mobanpHa criBnparst: iHpoaeMis Mae rI00aIbHUI XapakTep, TOMY
6opoTr0a 3 HEel0 BUMArae CIIBIIpalli MK PI3HUMH KpaiHaMH, MIXXHAPOIHUMHI
OpraHizalliiMH Ta HayKOBHMH cHiBTOBapucTBamu. OOMIH ITOCBiOM,
KOOpAMHAIIS 3aXO[iB Ta CIIUIBHI IHIIIATHBH MOXYThH JOIIOMOITH €(EeKTHB-
HIIlIe BIIOPATHCH 3 BUKIIMKAMU, TTOB'I3aHUMH 3 iHPOIEMIET0.

OTXe, MBUAKANA PO3BUTOK TEXHOJIOTiH 3ac00iB MacoBOi KOMYyHiKaIlii,
30KpeMa [HTepHeTy Ta COIiabHIX MEpEX, CyTTEBO 30UIBIINB MOXIIUBOCTI
PO3MOBCIOKEHHS 1H(OpMaIlii, BKIIOYAlOYN HeENepeBipeHy Ta MaHIMys-
TUBHY. [H]onmemiss He € HOBUM SBHIIEM, BOHa MOXE CIIOCTEpiraTHcs
HPOTATOM iCTOPIi JIFOJCTBA B Pi3HUX (POpMAax, TaKUX SIK MOILIMPEHHS YyTOK,

31



MiiB, nerena, 3aramok Tomo. [HpomeMis MOXKe MPU3BECTH JO HETAaTUBHUX
HAaCiKIB, TaKUX SK TaHiKa, CTpax, MPUUHATTS HETNPaBUIBHUX pIlIeHb Ta
3arpo3a 3JI0pOB't0 1 Oe31el rPOMaIsH.

3abe3nedyeHHst OCTYIHOI, JOCTOBIPHOI Ta HAyKOBO OOIpYHTOBaHOI
iHpopMarlii, COpUsIHHS MeIiarpaMOTHOCTI Cepell HAacelleHHs, PEeryJIOBaHHS
JOKEpeN COLIaTbHUX MEpEeX Ta CHPHUSHHS CHIBIIpani MDX PI3HUMH PiBHSIMHU
B Ta MDKHAPOJHHMH OpraHi3alisMH € BaKIMBUMH KPOKaMHu B O0pOTHOi
3 iH(oIeMiEr.
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OIEPAIIIi OOH 3 MIITPUMKHA MUAPY: YMOBH TA MOPSAJIOK
3ACTOCYBAHHA

TonoBau Anapiii Moxkedobuy
KaHouoam icmopuyHux Hayk, ooyenm xageopu meopii ma icmopii
depotcasu i npasa IPUOUYHO20 Paxyibmemy
JIBH3 «Yorceopoocbkuti HayionanbHuil YHigepcumemy
M. Yaczopoo, Yrpaina

Omnepauii 3 miarpumku Mupy (mani OIIM) posropraroTbess B 30HI
KOH(JIIKTY TOJIOBHUM YHMHOM 3 METOIO CIIPUSHHS Y BHMKOHaHHI Yroj IIpo
MIPUIIMHEHHS BOTHIO (YacTo — Jy’Ke He CTaOlIbHUX yroJ) abo IMpo BCEOCSHKHE
MHUpHE BpETYJIOBAHHS, JOCSITHYT€ B pe3ysbTaTi MDKHApOJHOTO IOCepea-
HunrTea. Y paai Bunankie OIIM 3acHOByBajwcs Ha MPOXaHHS Ti€l 9d iHIIOT
JIep>KaBU 3 METOIO CIIPUSTHHSA B NEpeXigHUIT 1mepio GopMyBaHHS JIETITHMHUX
HalliOHAIBHUX OpraHiB Biagu 0e3 (OpMaIbHOI YroAW NPO BCTAHOBIICHHS
mupy. Posropranns omepamiiit OOH 3 miaTpuMkm MHpPY 3HiHCHIOETBCS Ha
OCHOBI MaHjaTiB, HajgaHux Pagoro Oe3meku OOH. Ile e Hag3BH4aitHO
BaxxnmBa ymoBa mposeneHHs OIIM. be3 manmaty BOHM HE TPOBOISATHCA.
3rooM CHeKTp 3aBHaHb, 1o Aopydatotecsi OIIM cyTTeBO po3mmpuBcs
y 3B'SI3Ky 31 3MIHOIO XapakTepy KOH(QIIKTIB Ta HEOOXIAHICTIO OUIbII
e(eKTUBHOTO pearyBaHHS Ha 3arpo3u MIKHApOIHOMY MHUpY Ta Oe3meri.

[Ipr BuHeceHHI pilIeHHs NpPO 3aloYaTKyBaHHS HOBOI omeparuil
3 migrpuMku mupy Pana 6esnexu OOH BpaxoBye Oe3niu pisHUX (DakTOpiB,
y TOMY YHCIi: YM BHMKOHYETHCS Yroja NpO IPUIIMHEHHS BOTHIO 1 4H
BUSIBJIIIOTH CaMi CTOPOHM HPUXWIBHICTH /0 MUPHOTO IIPOLECY 3 METOI0
JIOCSITHEHHS! TIOJIITUYHOTO BPETYJIIOBAHHS; YM INOCTABJEHA YiTKA IOJIITHYHA
MeTa, 0 MOXKe OyTH BimoOpakeHa B MaH/aTi; € MOXKIIMBICTH C(OPMYITIOBATH
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giTkuit Magaat oneparii OOH; 41 MokHa B PO3YMHHX MeXax 3a0e3mednTu
3axucT Ta 6e3nexy nepconary OOH®,

Ilepen TiM sk mnpuiHATH pimeHHs npo mpoBenenHs OIIM Pana
6esneku OOH Moxe mpoBecTH MmonepeaHi KOHCyJabTalil. 30KkpeMa, 1mo mipi
PO3BUTKY, 3arOCTPEHHsI 4n HaONmkeHHs KoHQUIIKTY 1o BperyaroBanHs OOH
HEPIJIKO 3aIYYAETBCS O YYACTi Y HHU3II KOHCYNbTAIlid, MI00 BH3HAYUTU
Haile(heKTHBHIIII 3aX0IW pearyBaHHS MDKHApOIHOTO CcIiBTOBapuctBa. [lo
WMOBIpHUX YYaCHHKIB IIMX KOHCYJbTAIIN BXOMATH: yCi BIIMOBIMHI Cy0'€eKTH
OOH; ypsn noteHuniiHoi mpuiiMao4oi KpaiHM Ta CTOPOHHM Ha MICIIIX;
JIepKaBU-WICHH, BKIIOYAIOUN JICP)KaBH, SIKI MOTJIM O HajgaTh BIHCHKOBI Ta
TTOJIIEHChKI KOHTUHTEHTH TS OMepalil 3 MATPUMaHHSI MHUPY; perioHaIbHI
Ta IHIN MODKYpSIOBI oOpraHisamii; iHINI BIiAMIOBIAHI KITIOYOBI 30BHIIIHI
naptHepu. Ha mpomy momepemnbomy ertami ['enepansamii cexperap OOH
MOJK€ TIOTIPOCHTH CTpATETiuHy OLIHKY, 1100 BH3HAYUTH BCi MOXIIUBI
BapianTH yaacti OOH?,

He o00o0B’s3k0BHM, ajie BaXJIMBUM erarmoMm, o mnepeaye OIIM
€ TeXHiYHa OIfiHKa cuTyamii. Tak, SKIO0 TO3BOJSAIOTH YMOBH OC3MEKH,
Cexperapiar OOH HamnpaBiisie Micito 3 TEXHIYHOI OLIHKH B Ty KpaiHy abo Ha
TEpUTOpilo, Nie mepeadadaeTbcs po3ropHyTH omepaunito OOH 3 migrpumMkn
Mupy. Micis 3 OLIHKM aHalli3ye Ta OI[HIOE 3arajlbHy CHUTYallilo B IUIaHi
0e3reKy, MONITHYHY, BICBKOBY Ta T'yMaHiTapHy OOCTaHOBKY Ta CTaHOBHILE
y Talxy3i NpaB JIIOAMHM Ha MICIMX, @ TAKOXK iX HACTIAKH JJISI MOXIIMBOI
omepamii. Ha oOcHOBI BHCHOBKIB Ta pEKOMEHIAIIM Micii 3 OIIHKK
I'enepansanii cexperap OOH npexacrasisie momoBins Pami 6esmexu. YV miid
JIOTIOBi/II BUKJIAIAIOTHCS BapiaHTH 3aIl0YaTKyBaHHA OMeEpariii 3 MiATPUMKH
MHpPY 3aJIe)KHO BijJi OOCTaBWH, BKJIFOYAOUM YHCENBHICTH 11 cuil Ta oOcCsr
pecypciB. Y [OMOBIAI TaKOX 3a3HAYAIOTHCSA (DIHAHCOBI HACTHIOKA Ta
HoTepeHIi KOIITOPUC BUTpAT.

Pana Oesmexku OOH 3anouatkoBye OIIM muisixom  yxBaJleHHS
pesosrontii. Poouteest e TibkM B TOMy pasi, sikmo Panma 6esneku OOH
BCTaHOBHUTb, M0 posropraHHs omepauii OOH 3 miaTpumaHHS MHPY
€ HalOUTBII BIAJIMM 3aX0JIOM, 10 MOXKe OyTH 3aCTOCOBAaHHMH cepell 3aX0[iB
MHPHOTO BPETYJIIOBAHHS CIOpPY B Wil cuTyamii. Y pe3osromii BUKIAIAI0ThCs
MaHJAaT 1 YHCENBHICTh CHJ OIlepamii, 1 HaBiThb JOKIAJAHO BKAa3yIOTHCA
3aBJaHHsA, 32 BHKOHAHHS SKHX MicCid HECTHMME BIANOBiganpHICTh. IloTiM
Ooromkxer Ta pecypcu OIIM wmarote OyTH 3aTBepmxkeHi [ eHepaabHOIO
Acambeeto.

! Cxpumunk O. Pons Pamu Besmexu OOH y BperymoBaHHI BiHCHKOBHX KOHQIIKTIB.
Vmancora cmaposuna. 2021. Bun. 8. C. 64.
Forming a new operation. URL: https://peacekeeping.un.org/en/forming-new-
operation (nara 3sepuenns: 09.04.2023).
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VYV mexax OOH micns yxBaneHHs pimeHHs Pamoro 6e3meku moliTHaHe
kepiBaunTBOo OIIM mopydaetbcs ['eHepambHOMY CeKpeTapro, SKHHA pery-
nspHo  mpencraense Pami O6esmeku OOH  cBoi  jomoBimi. 3a3Buyaid
I'eHepanbHuil cexpeTap npu3Hayae rojoBy Micii (sik npaBwio CrienianbHOTro
NpeCTaBHUKA) VIS 3[IICHEHHSI KEPIBHHUIITBA OIEPAI€I0 3 MIATPUMKH MHPY.
I'maBa wMicii 3BiTye mepex 3acTynmHHKOM [ 'eHepambHOTO —cekperaps
3 MupoTBopuux omepaniii y Llenrpampaux ycranoBax OOH. Kpim Toro,
I'eHepanbHMI cekpeTap NpH3HAYa€e KOMaHayBada CHJI 1 Komicapa Mouimii
orepariii 3 MATPUMKH MHPY, @ TAKOXK CTapIINil IUBUILHNHN ITEpCOHAIT.

[TmanyBanHs Ta omneparuBHe KepiBHHUTBO OIIM 3midicHroe [lemap-
TaMeHT 3 onepauii 3 miarpuMkn mupy Cekperapiary OOH. CtpykTypHO 11ei
OpraH CKIQJaeTbcsd 3 TPHOX YIPABIIHb Ta OJHOTO BiAIUTY: YTpaBIiHHA
omepamiid, YmpaBiiHHA Yy cCIpaBax OprafiB 3a0e3ledYeHHs 3aKOHHOCTI Ta
Oe3mnexu, YTpaBiiHHS 3 BilICBKOBHUX NHTaHb Ta Bigain 3 mUTaHB MOJITHKH,
OLIIHKK Ta HaBYaJbHOI miAroroBku. OCHOBHA pOJIb YTpaBIiHHS ONeparii
NoJsira€ 'y MiATOTOBII AJsl MiCidi JUPEKTUBHHX BKa3iBOK 3 IOJITHYHHUX,
CTpaTeriYHuX Ta ONEPaTHBHUX MUTAHb TA HAJAHHS IM MiATPUMKH.

VYnpainiHHS y crpaBax OpraHiB 3a0e3leueHHs] 3aKOHHOCTI Ta Oe3MeKn
Oyno ctBopero B 2007 poii 3 METOI 3MIIIHEHHs 3B'S3KiB MiX 3aX0JaMHu
JlemapraMeHTy, IO CTOCYIOThCS TMOJIIi, MpaBocymas Ta MEHITEHIiapHOi
CHCTEeMH, pO3MIHYBaHHS Ta YIpaBIIHHS 3armacaMu 30poi/Oboenpunacis,
po330poeHHs, AeMo0ii3amii Ta peinTerparii KOJIMIIHIX CeKTOPiB, OE3IeKH Ta
KOOpAMHAII WX 3axXO0fiB. YTPaBIiHHA 3 BiCPKOBHX NHUTaHb IPOBOAWTH
poboty 13 3a0e3meueHHs] PO3rOpTaHHS HAWOUTBIN MiAXOMSIINX BiCHKOBHX
KOHTHHTCHTIB TSI MiATpUMKH BHUpimeHHs 3apnanbs OOH mono mokpamieHHs
MOKa3HUKIB Ta MiZBMIICHHS JI€BOCTI Ta €(EeKTUBHOCTI isIbHOCTI
BIHCHKOBUX KOMIIOHEHTIB MUpOTBOpUuX Miciii OOH.

Jlo 3aBmans Bimminy 3 nuTaHb MNOJITHKH, OI[IHKKM Ta HaBYaIbHOT
MITOTOBKK BXOJSATh PO3pOOKa MONITHKK Ta JOKTPUHH, IO BU3HAYAIOTh
MOPSZOK  POOOTH  MHUPOTBOPIIB, Ta PO3MOBCIOJKCHHS  BiJIOBITHOI
inpopmartii. [Topsi i3 UM JaHUE BIAIUT BiIOBIIA€E 32 OI[IHKY 3aCTOCYBaHHS
3a3HAYCHMX MONITUYHHUX 3aXO/iB Ha IPOXaHHS TIJaB JEHapTaMeHTiB, 30ip
iHpopMalii Npo BUKIAJICHI YPOKH Ta HAaHOLIBII eQEeKTUBHY MpPAKTHKY Ta
BUKOPHCTAaHHS IIMX BIiJOMOCTEH SIK Opi€EHTHp IIpU pO3poOIli, MOrOKEHHI Ta
HaJaHHI CTAaHIAPTH30BAaHOI IATOTOBKH, 3 THUM IIO0 3aBEPIINATH IIHKI
HaBYaHHS. YKa3aHWi BT TakoX BIANOBIZAae 3a HAJAroKEHHS Ta
MIATPUMKY CTpPATETiYHOI CIiBIIpami 3 pisHUMH mapTHepamu B cuctemi OOH
Ta 30BHIITHIMU TTApTHEPAMH.

Ilepemaya MOXIMBOCTI TPHHAHATTA pilreHHS iHIMM cTpykTypam OOH
He o3Hadae, mo Pama Gesmekn ycyBaetbest B monansmomy Bix OIIM. Tak, Paga
Oesnexkn OOH 3pxiiicHIOE TIOCTIMHE CIIOCTEPEKEHHS 32 JALSUIBHICTIO oOreparii
OOH 3 miATpUMKH MHPY, Y TOMY YHCII HUIIXOM PO3MVISAY HEpioANYHUX
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JoroBiier [ 'eHepanbHOrO cekpeTaps Ta MPOBEACHHS CIeiaIbHIX 3aciianb Paan
oesrmekn OOH myst 06roBopeHHs1 poOOTH KOHKpPETHHX oreparliid. Paga 6e3nexu
OOH wMoxe mporojiocyBaTd 3a NPOJIOBKEHHS TEpPMiHIB Mii, 3MiHy abo
NPHUITMHEHHSI MaHJIATIB MICiH, SKIIO BBaaTMe 3a HeoOXinHe. Takum uyMHOM,
BOHA TpHMae PyKy Ha myJibci Beiei OIIM i Moyke B JIFOOMiT MOMEHT BTPYTHTHUCS
Ha Oy/Ib-SIKOMY eTarli POBeIeHH 1i€] onepartii.

OpHovacHO rinaBa Micii, JlemapraMeHT omepariif 3 MiATPUMKH MHUPY Ta
Henaprament omepatuBHoi miarpumku Cexkperapiary OOH  kepyrotb
IUTAaHYBaHHSAM MOJITUYHOTO, BifICBKOBOTO, ONEPaTUBHOTO Ta JIOMOMIXKHOTO
(ToOTO MaTepiaTbHO-TEXHIYHOTO Ta aAMIiHICTPATHBHOTO) acIeKTiB Oomeparlii 3
nmiaTpuManHs Mupy. Ha erami nimanyBaHHS B pamkax L{eHTpadpHUX yCTaHOB
3a3BUYAll CTBOPIOETHCS CHibHA poboua Tpyma abo KOMIUIEKCHA MiJIbOBa
rpyma Micii 3a yJacTio BCiX BiAIIOBIIHUX JemapTaMeHTiB, (poHIB Ta mporpam
OOH. IloTiM y HalKOpOTII TepMiHHU 3IIACHIOETHCS PO3TOPTAHHS OmMepariii
3 ypaxyBaHHSAM OOCTaHOBKHU Y IUTaHI OC3MEKH Ta MOMITHYHUX YMOB Ha MICIII.
Yacto posropranHs OIIM mouuHaeThCs 3 BUCYBAaHHS MEPelOBOi IPyNy s
opraHizamii  ITa0-KBapTUpU Micii Ta  OCTYNOBO  PO3LIMPIOETHCS,
OXOIUTIOIOYHN BC1 KOMIIOHEHTH Ta PETiOHH, TepeadadeHi y MaH/IaTi.

opsinox nposenenust OIIM BuzHauaeThes i ManmaTom. Xoya KOXKHa
omepanis OOH 3 miATPUMKH MHPY Ma€ CBOi OCOOJHMBOCTI, 3aBIaHHS,
MTOKJTAJICHI Ha MUPOTBOPIIIB Pasoro Oe3mekn, cXoxki Mixk co00r0. 3alIe)KHO Bil
MaHJaTy omepauii 3 MiATPUMKH MHPY MOXYTb BHPIIIyBaTH TaKi 3aBJaHHS:
pO3TOpTaHHA CHJ 3amoOiraHHsA KOHQIIKTY YW HOTO NepeTiKaHHA uepes
KOpIoHHM; cTabimi3amiss KOH(IIKTHOI cHTyarii Miciisi NPHUIMWHEHHS BOTHIO,
00 CTBOPUTH YMOBH ISl JOCSITHEHHS YTOOHM MPO BCTAHOBJIEHHS MIITHOTO
MHPY MIDK CTOPOHAMH; CIPHUSHHS 3IHCHEHHIO BCEOCS)KHUX MHUPHHX YTOJ;
HaJlaHHS JIONIOMOTH KpaiHam a0 TepUTOpisM Yy IOJOJaHHI HepexiJHOro
nepiomy A0 CTaOLILHOrO MPaBIIHHSI Ha OCHOBI JEMOKPATHYHHUX MPUHIIMITIB,
JIOOPOTO YIPABITIHHS Ta EKOHOMIYHOTO PO3BUTKY.

B ocranHi fecATHIITTS Ha 3MiHY BICHKOBHUM MICISIM, SIKI BUpPILILyBaJld
3aBJJaHHS CIIOCTEPE)KEHHS 32 BUKOHAHHSIM YMOB IIPUITMHEHHS BOTHIO Ta
PO3BeZIeHHS] KOHMIIKTYIOUMX CTOPiH, MPUHILIN KOMIUIEKCHI OaraToacreKkTHi
orepariii, SKUM JOBOAMTHLCS BUPILIYBAaTH 3aBJaHHs, 0araTo 3 SKUX HaJIEXKaTh
JI0 eTally BCTaHOBJICHHS MHpPY. Tak, 3 ypaxyBaHHSIM KOHKPETHOTO KOJIa
mpobmeM wmupotBopisiM OOH dwacTo NpHALIIETBCS PONB Karaiizatopa
y 3mifiCHEHHI HACTYMHHX 3aXOMiB, SKi 1O CYTi 3BOIATHCS MO MiSUTBHOCTI
3 TOOYJJOBH MHPHOTO XXHUTTS: PO330pO€HHS, AeMOOLTI3aIis Ta peiHTerparis
KOJIMILIHIX KOMOATaHTiB; pO3MiHYBaHHs; pe)OpMyBaHHs CEKTOpYy Oe3neKku Ta
3MIMCHEHHS IHIIWX 3aXO[iB, IMOB'SA3aHMX 13 3a0€3MEYCHHSIM BEPXOBEHCTBA
IIpaBa; 3aXUCT Ta 3a0XOYEHHs IIPaB JIIOJWHH; JONOMOra y IPOBEIEHHI
BUOOPIB; MiTPUMKA 3aXOJ(iB IIOJ0 BiJHOBJCHHS Ta 3MIIIHECHHS JepKaBHOT
BJIaJIM; CHPUSHHS COLIaJIbHO-€KOHOMIYHOMY BIJIHOBJICHHIO Ta PO3BUTKY.
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Manpatu Pagu Oe3nmexy BKIIIOYAIOTh TAKOX Psl HACKPI3HUX TEMaTHYHHX
3aBJiaHb, SIKI peryispHo nopy4daroTbess OIIM Ha OCHOBI HaWBaKIMBIIINX
pesodtontiit Pagu 6e3nexu OOH.

VY BunsatkoBux Bunagkax (Kocoso ta Cxigauit Tumop y 1999 p.) Pana
6esnexku OOH Haninsina MiKHapoOAHI Micii MOBHOB2)XEHHSAMH THUMYacOBOT
ajMiHicTpamii, 1m0 3xilicHI0e Ha TiH YW IHmWIA Tepurtopii ¢yHKIIl
3aKOHOJIaBUOi, BMKOHABYOI Ta CyIOBOI BIagM aX JO BPETYIIOBAaHHS BCiX
MUTaHb, IO CTOCYIOTBCS CTaTycy BIANOBIAHOI TepHuTopii, Ta (opMyBaHHS
JNEriTHMHIX, Ti€3[aTHAX OPTaHiB JepKaBHOTO YIIPABIIHHS .

® United Nations Peacekeeping Operations. Principles and Guidelines. S. 21-26. URL:
https://peacekeeping.un.org/sites/default/files/capstone_eng_0.pdf  (mara  3BepHeHHS:
09.04.2023).
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I'VIOBAJIBHI ITPOBJIEMU, BUKJIMKU MIZKHAPOJJTHOMY
HOPAJKY TA ITIPABOIIOPAJKY I PO3BUTOK CYHACHOI'O
MIZ’KHAPOJHOT O ITPABA

3adapa Irop MuxoJiaiioBu4
KaHOuOam 1opuoudHUx HayK, OOYeHm,
doyenm xkageopu MidDCHApOOHO20 NPasa
Hasuaneno-nayxoeuii incmumym midicHApOOHUX 8IOHOCUH
Kuiscoroco nayionanvruoeo ynieepcumemy imeni Tapaca Lllesuenka
M. Kuis, Yxpaina

Y mupokoMy CHEKTpi mpoOiieM JIFOACTBA, SKi HaOymu TiI00aIbHOTO
xapakrepy, (axiBIli HaJIIUyIOTh Bif AECATH OO COpOKa CKIaJ0BUX. BoHH,
SK TPaBWIO, NPHBEPTAIOTh J0 cebe yBary MaclITaOHUMH EKOHOMIYHUMH
1 colliaJbHUMM Hachigkamu. HallakTyanbHIIMMH 3 HHUX INIPOAOBXYIOTh
BUCTYNAaTH NPOOJIEMH BIHU i MHpY, €KOJIOT1YHi, CHPOBHHHI, €HEPreTHyHi,
neMorpagiuHi Ta mpomoBonbdi. Pazom 3 TUM 3ayBaxkumo, IO iX KOJIO
MOCTIHHO 1 MOCTYNOBO po3MHMproeThest. DaxiBIli 3BepTalOTh yBary Ha Te, 10
yci rio0anibHI MPOOJIEMH TICHO MEpervieTeHi Mik co00Kw 1 iX MooJaHHS
MOJJIMBO TUIBKH TIPH KOMITIEKCHOMY BupitieHi. [IpuBeprae yBary i te, mo
crpo0a OCMHUCIUTH HIMPOKY TEMAaTHKY IJIOOAJbHUX IPOOJEM JIFOJICTBA HE
3anuinae OalIyKMMH TPEACTABHHKIB HAyKH, MHCTEUTBAa 1 KYyJIbTypH
(BBaaeThca, MmO OOWH 13 TEPMIHIB — «eeoenobanicmuka», OYB
3anpornonoBannii me y 1992 pori CraniciaaBom Jlemom).

[nmobanicTika, Hapo[KeHa SK Hayka HOpO TIOOANbHI IIPOOIEMH
JIIO/ICTBA, (HE3BaXAlOYM Ha HEOCTaTOYHY BH3HAYEHICTh 11 MpeaMmery),
OXOILIIOE 1 MOCHIMKYE iX J0BOJI 3HAYHE TEMAaTHYHE KOj0. PasoMm 3 THM,
riobanbHi MpoOsieMu, KpiM IX BU3Ha4YeHHs, kiacugikalii, TUmonorii Ta iH.,
MoTpeOyIoTh 1€ 1 HHM3KM TNPaKTHYHUX 3aXO[iB, CIPSIMOBaHMUX Ha IX
pO3B’sI3aHHS.

Ha namry mymKy, po3riisia nux mpo0ieM, a TakoXK BHUKIIUKIB Cy4acHOMY
MDKHapOJHOMY NOPSIKY Ta MDKHApOIHOMY NPaBONOPAIKY 3 TO3ULIH
MDKHApOJHOTO MpaBa 3HAYHUM YHMHOM PO3IIMPHTH OaueHHs BapiaHTiB iX
O3B’ sI3aHHS.

Y KOHTEKCTi O3y TeMH TITo0anbHUX MpoOIeM JIF0JCTBa, OKPEMOIO
CKJIaMOBOI0 B I INMPOKIH TEMAaTHIll BHCTYMA€ KOJO NHTaHb, IO
OB’ A3YIOTECSL 13 IISUTBHICTIO MDKHApOAHOTO CITIBTOBAPHCTBA JIEPXKAB.
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30kpemMa, 3a3HAYAETHCS, IO «IIIOOATBHUMH IMPOOJEMaMU MIKHAPOIHOI
CIMBHOTH» ' BUCTYAOTH YOTHPH CKJIA/0BI:

a) TpEeBaJIOBaHHS EKOHOMIYHMX IHTEpECiB HaJ MDKHAPOIHUMHU
3000B’s13aHHSMU (HaBITh 32 3000B’s13aHHsAMH, B3siTHMH 32 Ctaryrom OOH);

0) 3MEHIIIEHHS POJIi CBITOBOTO CITIBTOBAPUCTBA (SIK TOBAPUCTBA JIEPIKAB)
Ta 3pOCTaHHS POJi IHIIMX aKTOPiB MIKHAPOAHUX BIAHOCHH — HEYPSJOBUX
opraHizaniil, TpaHCHaIIOHATBHUX KOMIIaHiH Ta iH.;

B) caOKiCTh CBITOBOI CHUIBHOTH Ta 1i rojoBHOTO rapanta — OOH;

T) 3MIIOICHHS ICHTPIB MPUHHATTS pillleHh 3 €KOHOMIYHHUX MUTAaHb Bif
mapJaMeHTiB JepkaB — y OiK YHiBepcalbHHX MIKHAPOIHUX OpraHi3amii
(MB®, MBPP Ta iH.,) mo BigOyBaeThcsi B yMOBax riodamizamii (y HaiiBax-
nuBimii — diHaHCOBO-eKOHOMIuHIiT chepi)>.

Jo mporo x Ttpeba momaTu i IHIN YMHHHWKH, IO IIOB’A3YIOTHCS
13 MiSTBHICTIO MIKHAPOIHOI CIIIBTOBApUCTBA IEPKaB 1 3alie)KaTh Bill HUX —
HEOOXITHICTIO 3a0E3MEYCHHs CIIJIBHOIO CTAJIor0 PO3BUTKY JIIOJICTBA,
TEXHOJIOTIYHUMH PEBOJIIOIISIMU, 3aCTOCYBaHHS CWJIM Ta AaCUMETPUYHHM
3aCTOCYBaHHSIM CHJIM y MDKHapOJHHUX BIJIHOCHHAX (TEPOPU3M), 3pOCTaHHAM
podi iHpopMaIiitHO-KOMyHIKaIiHHUX TEXHOJIOT1i .

B mux ymoBax, He3BaKaloUM Ha YHCJIEHHY KPUTHKY, BaXXIIHMBHM
i 00’€qHYIOUMM OpraHOM 3 THMTaHb pPO3B’S3aHHS TJIOOAJIBHUX IpoOIEM
JIIO/ICTBA 1 OpraHi3alji€io, Mo MOKIMKaHa BiNOBIAATH HA CydacHi BUKINKH
JIo ceoro i 3anmumaerbest OOH.

OOH i 3apa3 BHCTymae BaXIMBOI 1 3 TMO3MIII BIOPIIKYBaHHS
1 KepyBaHHsI CBITOBHMH TIPOIIECAMH 1 MIATPUMKOIO Mi>KHAPOIHOTO TMOPSIKY.

IIpore, B cydacHUX yMOBax HaeThes mpo AieBy i aktuBHY OOH.

VY 3B’sI3Ky 3 UM IOCTA€ MUTaHHS ii peopMyBaHHs. 3ayBaXKHMMO, IO
npobnema pedopmyBanus OOH, skmo posmismatd 11 B iCTOpUYHIN
PETPOCIIEKTHBI, HE BHCTYNAE€ HOBOIO 1 akTyalbHOIO. [Iponosumiii om0
pedopM BHUCYBaJIHCh HPOTATOM YChOro mepiofy ii (yHKIIOHYBaHHS — Bij
4acy CTBOPEHHsSI 1 10 ChOTOfHI. 3MiHIOBAJIMCh TUIBKU MPIOPUTETH B TOH YU
IHIIWHA TepioJ] PO3BUTKY MIDKHAPOJHUX BIIHOCHH — MHpY 1 Oe3meku, Ipas
JIIO/TMHH, 30€peXeHHsI eKOJIOTi1, po3B’sI3aHHs II00anbHUX npodieM. OxHIMHA
i3 TPUHOWIOBUX BHUCTYIAIM 1 3aJIMINAIOTHCS TaKMMH — MHTaHHS 100

! Byrkesuu, B. T. (2012). Buxiuku MDKHAPOZHOMY IpaBy B yMoBax roGamisauii

cBity. IIpaso Vkpainu, 3—4. 20-21.

Byrkesuu, B. I'. (2012). Buwimku MiKHapoJHOMY IpaBy B yMmoBax IioOaiizawii
CBiTg. Ilpaso Ykpainu, 3-4. C. 20-21.

3abapa, 1. M. (2014). IadopmamiiiHi BUKINKH, 3a7a4i MDKHAPOAHHX IHCTUTYILH
i MDKHapO/IHO-TIPAaBOBE PETYJIIOBAaHHS B YMOBax IJo0aiizauii cBiTy : 30ipHHK HayKOBHX
npaup npucBsueHuit 180-# piunnni KuiBcbkoro yniBepcutery Ta 70-mirTio IHCcTHTYTY
MDKHApOJHUX BiTHOCHH «AKTyalbHi mpoOneMu MikHapogHHX BigHocuH (CBiTOBE
CHIBTOBApHCTBO: T00aNbHI Ta perioHanbHi BUkiuku)». Kui : KHY im. T. llleBuenka,
IMB. C. 178-186.
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BiJMOBiANbHOCTI 1 caHkuiil y pamkax OOH, pedopmysanns Panu Besnekn
(cepen iHmmux — npenctaBHALTBO y Pb Haibinemux nepxas-monopis OOH,
npaBo Bero y PBb OOH). Kpim wnporo, mpomo3umii MawoTh 1 iHIIe
crpsiMyBaHHs — 3MiHM camoro CratyTy, cucremu i ctpykrypu OOH, nined,
(GyHKIUIH opraHizalii, B3a€MOBIZIHOCHH 13 1HIIUMH Cy0’ekTamu. YucenbHICTh
TaKHUX MPOTO3UIIN BpaXKae.

Baxnmeum BucTynae Te, mod pedopmosani noioxenus Craryry OOH
BHCTYNAJIN JII€BOI0 OCHOBOIO JUISI BIIOPSIKYBAaHHS CY4YacHHX Ta II€PCIEK-
THUBHHX TJIOOAJBHUX MPOOJIEM JIIOACTBA 1 OJHOYACHO IOCHIIOBAIHA O pOINb
1 aBTOPHUTET YHIKAIGHOI y CBITOBIH MpaKTHII MKHAPOAHIN OpTaHi3allii, SKO
1o ceoroHi Buctymae OOH.

Ockinpkn, sk 1 OOH, iHmi MDKHapOOHI IHCTHUTYII IOCTaIX Mepen
BUKJIMKaMH TJI00amizamii, To Ha0y/n aKTyaJbHOCTI IMTaHHA IIOJ0 30epeKeHHS
MDKHAPOIHOTO TOPSIKY 1 MONINIIEHHS M>KHAPOJHOTO MTPABOHOPSI/IKY .

HaifakTyanpHIIIMMHA 1 YHCENBHIIIUMHA B KOJI MUTaHb, BUSBHIKCS
nporo3uuii 1moj0 nocwieHHs pom OOH 11 cremiani3oBaHMX YyCTaHOB
y koauGikalii i pO3BUTKY Cy4acHOTO MiXKHApOAHOTO TpaBa. He3Baxkaroun Ha
OesmpenieleHTHY 32 00cAroM  poOOTY  MDKHAapOAHUX  IHCTHUTYHiH
3 xoaudikamii (Mi>KHapoHe TIPaBo MpaB JIOJUHN, MIKHAPOJHE IyMaHITapHe
MIpaBo, MIKHAPOAHE KPUMIHAIBHE IMPaBO, MIKHAPOJHE €KOHOMIUHE IpPaBo,
MIPaBO MIKHAPOAHUX JJOTOBOPIB, MUPHOTO BUPILIEHHS MIXXKHAPOAHUX CIOPIB,
MDKHApOTHO-TIPABOBOI  BIATOBIAaNBHOCTI Ta 1iH.) MDKHApOJHE TIPaBO
moTpedye BIOCKOHAJICHHS, IO BiATIOBiTaMy O BUKIMKAM SK rirodainizarii, Tak
1 Cy4acHOTO MIKHAPOIHOTO TIPABOTIOPSIIKY.

[poro3utiii moOA0 TOCWIEHHS POJIi MIKHApOJHOTO TIpaBa depe3 HOBI
MEXaHi3MM, 3MiHY TaKTHKMA 1 CTparerii Horo BHKOPHUCTaHHS, BUKIMKaHI
YHCJICHHUMH 1 3HAYHOIO MIpPOI0 HEOOIPYHTOBAHMMH 3BHHYBaYCHHIMH Ha aJIpecy
OOH (mampuknan, 3 TPHUBOAY TIJIO0ANTHHOI KpPH3M BEPXOBEHCTBA IIpaBa,
MaciTabHUX TOpYIIeHb TMpaB  JIIOAWHM, He3al0e3NedeHHS IPUHIMIIB
MDKHApOIHOTO TpaBa, Oe3IisUTEHOCTI B OKPEMHUX 3HAUYILHX MMUTaHHSIX — 3aXHCTi
HaBKOJIMIITHEOTO CEepPeAoBHUIia, OOpOTHOlI 13 BCECBITHHOIO MaHIEMIEI0 TOLIO),
3aMiCTh 3BUHYBa4deHb Oe3M0cepe/IHIX BUHYBATIB — JAeP KaB-TIOPYIIHHUKIB.

Konnenryanpne OaueHHS PpO3BUTKY MIDKHApOJHOTO TIpaBa, Ccepen
YHUCIIEHHUX TPOTIO3HIH 1 Teopild, BOAYAETHCS Yepe3 «3MiHy MapagurMmy —
CIpsSMYBaHHS HOTO HA PO3B’SA3aHHA TIIOOATBHHUX MPOOIeM 3 TO3HIIi SIK
«TIpaBa COJITAPHOCTI 1 CIUTBHOTO TOOPOOYTY» 1 BKe HE 3 TMO3HIINH OKPEeMHX
JepXKaB, a €IMHOI CBITOBOi CIIJIBPHOTH — MIXKHApOJHOTO CITIBTOBapHCTBA
(HamgimeHOro MIDKHApPOTHOIO MPABOCYO’€KTHICTIO) 3 MOTOKYBAJIBHUM,
00’ €THYIOYNM, KOOPAWHYIOYUM 1 KEpyIOUHUM IICHTPOM SIKOTO BHCTYIATHMeE
OOH. IlpiopuTeTHUMH IUIIMH BHCTYNAaTUMYTh 3a0€3MEeUeHHS CHUTBHUX
IHTEpeCiB 1 PO3BUTKY MIXXHAPOJIHOT CIIIEHOTH.
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MPABOBI ACIIEKTH CYYACHOI CUCTEMH
MI)KHAPOJIHOI BE3NEKH TA ii TAPAHTIM

Kamnniok Crenan CtenaHoBH4

KaHOUuOam 1opuoudHUX Hayk, 0oyeHm Kagheopu 20cnooapcvko2o npasa
JIBH3 « Yorceopoocwbkuti HayionanbHuil yHigepcumemy
M. Yorceopoo, Yrpaina

Mu, Haponu O6’eqnanunx Harrii,

CIIOBHEHI pillly40CTi 030aBUTH NPUHCIIHI TOKOJIIHHS

BiJl HELI[ACTh BilfHH, SIKa JIBIUi B HALIIOMY JKHTTI

IIPUHECHA JI0JCTBY HEBUMOBHE T'OpE. ...

1 3apail X LiJIei BUSBISATH TEPIUMICTD

1 KMTH pa3oM, y MHUpi OJUH 3 OTHUM, sIK 100pi cyciny,

1 00’€IHATH HAIIIl CHJIM JUTS T ATPUMKH MDKHAPOJJHOTO MUPY 1 OE3IIEKH ...
/peambyna Cmamymy OOH/

MikHapoHa Oe3reka i MpaBoNopsI0K — Iie TOJI0BHA COLliajIbHA IIHHICTh
CY4acCHOTO MIDXKHApPOJHOTO CITIBTOBAapUCTBA. [IWTaHHS YTBEp/UKEHHS Ta
rapaHTyBaHHS MDKHapOJHOTO MHUpPY Ta O€3NEeKH € OCHOBHHMM 3aBJaHHIM
MDKHApOJIHOTO TpaBa, SIKE CHOTOJHI, B yMOBax ITOBHOMAamITaOHOTO
BilfCbKOBOTO BTOPTHEHHs pocii B YKpaiHy CTaJlo SIK HIKOJIM aKTyaJIbHUM JUIs
BCHOT'O CYCITLICTBA.

OcHOBM MDKHApOJHOTO TIPaBONOPAAKY, MHPY 1 O€3NeKH 3aKianeHo
B Craryri OOH'. [lomambmioro po3BHTKY JaHE IHTaHHS OTPHMAJIO
B KoHremniii BceocsskHOI MDKHAPOAHOT OE3IMEKH, 3aKPilIeHOI B PE30IIOLIsNX
I'enepansroi Acam6niei OOH Bix 5 rpymust 1986 p. i 7 rpymas 1987 p. «IIpo
CTBOPEHHS BCEOCSDKHOI CHCTEMH MDKHAPOTHOTO MHUPY 1 OE3MEeKm», a TaAKOXK —
pesomontii Bim 7 rpymHs 1988 p. «BceocskHUEM MmiaXim 10 3MIIHCHHS
MDKHApPOIHOTO MUpY i 6e3meku BianosiaHo A0 Cratyry OOH». Metoro qanux
KOHIICTIIIH € 3a0e3MmedYeH s Takol opraHizailii MKHAPOIHHUX BIIHOCHH, sika O
CIIpHsLIa BCTAHOBIICHHIO CTIHKOT0, 0€3MeYHOTr0 i HEHACHIIBHUIIBKOTO MUPY.

IluTaHHs BHUBYEHHS OCHOB MDKHApPOJHOTO MPABOMOPSIKY 1 Oe3leKu
3HaYHy YyBary HPHIULIIOT Oararo BYEHHX-NPABHUKIB SIK MDKHApPOIHOIO,
TaK 1 HalliOHAJILHOTO TpaBa. 30KpeMa, JaHe MUTAHHS JOCIIKY€ETCS Y Tparsix
B.®. Anxrunenka, M.O. baiimyparoBa, O.JI. Komunenka, B.B. Jlemaka,
A.Il. Moguana, FO.B. YaiikoBcbkoro Tomo. Pasom 3 TuM, Ha Hally IyMKY,
CBOTOIHI HEOOXiMHO HE TMPOCTO BIOCKOHATIOBATH ICHYIOUY MOJENb

! Craryr OOH. UN Charter Ukrainian.pdf
40



MDKHAPOJHOTO IPaBOMOPSAKY 1 Oe3nekH, a JOKOpiHHO ii pedopmyBary,
CTBOPIOIOYH TI0 CyTi HOBY, JI€BY CHCTEMY MKHAPOJHOT Oe3MeKH.

Sk BKe 3a3Hayajocs, NMUTAHHS TapaHTYBaHHS MDKHApPOAHOI Oe3neku
nicist 24 nrororo 2022 poky Hocrano 3 HeabWsIKOIO aKTyallbHICTIO. Aue Xiba
JIOCI MDDKHAPOJIHE TPABO CIPABIIUIOCS 3 TAHUM 3aBAaHHAM? 31a€Thes IO Hi. ..
AJpKe TITBKY 32 0iLifHOI0 CTaTUCTHKOIO Y riepiox 3 1945 mo 2003 pp. y cBiti
Oyno 3adikcoBano Oinmbmie 470 BOeHHHMX KOH(QIIIKTIB, yepe3 sKi 3ardHYJIO
6itbme 30 man’. A cranom ma 2015 PIK IIi TMOKAa3HUKHU 3pOCIH JO TOHAT
600 36poitHIX KOH(MITIKTIB MiXKHAPOIHOTO XapaKTepy Ta 35 MIIH iX JKepTB.

KnrouoBa poib y rapaHTyBaHHI MIKHAPOAHOTO MPABOIIOPSKY 1 Oe3meKu
Ha cporoaHi Bigsoauthest OOH Ta 11 Pazgi be3nekn.

3a gacu cBoro icHyBaHHs OOH Ta ii Pag0e3y mocuTh yacTo BOaBaiocs
«pO3psDKaTH» HAIPy)KEHI CHUTYyallii, CHPUATH HOpMaTi3allil BiTHOCHH MIiX
JIep>kaBaMH 1 BIIHOBJIIOBAaTH 3YIHHEHI MEeperoBOpHi mporecH. Bonun Ha
ChOTOJIHI € BaYKJIUBUM €JIEMEHTOM MDKHAPOIHOTO MEXaHi3My KOHCOMIIAIll Ta
HiATPUMaHHS MHUpPY, BUKOHYI0UH (DyHKIIT CBITOBOI MPEBEHTHBHOT IUILIOMATII.

OjiHak, SIKIIO0 He3BKAIOYM Ha 1e, 30pOHHMIT KOH(IIKT pO3MOYMHABCS,
JaHl IHCTUTYHii HE MaloTh JOCTaTHHOTO BIUIMBY Ta ITOBHOB&)KEHb, MLI00
IIBUIKO WOTO 3yNMUHUTH. Ha 1bOMYy TJIi MUTAHHS HAHOUIBII Pa3toYMMH € Mii
pociiicekoi (eneparii, 10 MOPYNIYIOTh MDKHAPOIHHWH IPaBONOPSIOK, MUD
i Oesmeky. Ille moumnaroun 3 KiHI 20-TO CTONITTSA JaHa JeprKaBa-arpecop
CHCTEMHO TIOPYIIye HOpMH MiKHapoaHoro npaBa. Lle Biitan B Yeuni 1996 ta
1999 poxkis, I'py3ii 2006 Ta 2008 pokiB i 3BHMYaiiHO, IO BiffHW B YKpaiHi —
anekcit Kpumy i xondmikr mHa Jlonbaci 2014, a Takok MOBHOMACIITaOHE
BropraeHH: 2022 poKiB.

Sk 6aunmo, naHa KpaiHa-arpecop MoCiiJOBHO, BIIPOJOBX JOBI'HX POKIB
rpy0o0 HopylIIye 3acaHU4il MPUHIMITA MDKHAPOJHOTO MpaBa, a CBIT B TOH 4ac
OKpIM 3aHETOKOEHHS Ta OCYAy HE BHAE€Thcs N0 pimryuimmx gid. Taka
IHEpTHICTH CBITOBOI chiyibHOTH 1 B mepury uepry OOH ta ii Pamu Gesnexwu,
TpU3BeEJa JI0 TOTO, 110 POCis BiAdyJia BCEI03BOJICHICTh Ta PIK TOMY 3/iHCHMNA
Oe3npelie/lecHTHE BIMCHKOBE BTOPTHEHHS B IHINY CYBEpPEHHY, HE3aJICKHY
JIeprKaBy, SIKOFO HaXaJlb JUIsl HAaC BUABMIIAcs YKpaiHa.

I'enepassna Acambmess OOH y cBoiii pesomomii Bim 2 Oepes3Hs
2022 poky 3acynmwna nii pocii Ta HazBaja X arpeci€lo IpoTH YKpa'iHH3,
a Mixnapoxanii cyn OOH 16 6Gepesus 2022 poky® 3060B's13aB pocito
MIPUIMHATH po3modati 24 motoro 2022 poky BoeHHI nii B Ykpaini. [Ipore,

Owmensin  TapraBcekuii Hirimism Mixuaponsoro IlpaBa B YmoBax Pociiickko-
Vkpaiucekoi Biitnu | VoxUkraine / [Enextpounuii pecypc].

Tekcr pimennst OOH npo arpecito P® nporn Ykpainu. KomeHroBauuii nepexnan |
€Bporneiicbka mpasa (eurointegration.com.ua).

Icropuune pitnentst Mixkaapoanoro cyny OOH (moBuuit tekcr) :: Ceir :: [HTeHT ::
PerionanbHa Mepesxa sIKiCHOT )KypHanicTHKH (intent.press).
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e arpecopa He 3YNHHWIO, i TUIBKM HiITBEPAWIO HAIle TBEPKECHHS IPO Te,
10 Ti€BICTh NPUHIUIIB MIKHAPOHOTO IpaBa Ha CHOTO/IHI € Ty’Ke CYMHIBHOIO.
Ha chorozsi BOaya€eThCst AOULTBHUM 3MIHUTH TPOLIEAYPY WIEHCTBA KpaiH
B Pan6e3i OOH Ta npaga ix rosnocy i Beto. Citif 3aKpilMTH TOJIOKEHHS 1IPO Te,
0 Jiep)KaBa sKa € YYaCHUKOM MDKHapOIHOrO 30pOHHOr0 KOHQIIKTY
N030aBIISIETHCS IIPU TOJIOCYBaHHI 110 HHOMY IIpaBa SIK T0JIoCy, Tak i Beto. [Ipn
4OMy, MOBa i/l TIPO BCIX JepKaB-y4aCHUKIB KOH(IIKTY, HE3aIEXKHO Bijl TOTO
YH [Ie JIeprkaBa arpecop, Y HoTepIiia-iepxasa. A/Ke 1 B OJHOMY, 1 B iHIIOMY
BUIIAJKYy, Taka KpalHa € 3alliKaBJICHOI CTOpOHOK KoHGuIikTy. Tomy
NPOTIOHYEThCSl  aBTOMAaTH4YHE TMO030aBIICHHA TIpaBa  Jep)KaBH-y4aCHUKa
30pOIHOTO KOH(QIIIKTY MpaBa Ha YYacTh y IPUIHATTI PIlIeHb MO0 HBOTO.

JpyruM  HanpsIMKOM  BIOCKOHAJIEHHS  Cy4aCHOTO  MEXaHi3My
3a0e3medyeHHsT MKHApoAHOI Oe3rekr € 3MiHa pedOpMyBaHHS CTPYKTYPH
Pan6e3sy OOH. Ilpo mo HEOOXimHICTH BIPOJOBXK OCTAHHBOTO AECATHPIUUS
TOBOPSITH BCl (IIOYMHAIOYM BiJi HAYKOBIIB B YHIBEPCHTETaX 1 3aKiHUyIOYH
I'enepansanm cekperapem OOH). Tak Ha 73-iit cecii I'enepansHOi Acambiei
OOH, Tencex A. [I'yreppem BHCIOBMB JyMKy TIpO HEOOXIiJHICTh
pedopmyBanns Pamm besnekn Opranizamii, mo craHe BasKIMBHM BHECKOM
y TpuBatoui 8 OOH mmpoxomaciTaGHi 3minm’.

PedopmyBanns Pandesy OOH BOauaeThest B KibKOX HampsiMkax. [lepria
rpyna MUTaHb MOB's13aHa 3 pe)OpMyBaHHAM WICHCHKOTO cKnany Pamn bBesnekn
Ta TPOLEAYPOI0 NPUHHATTS (BETyBaHHsS) HOro pimeHb. Tak, MPONOHYEThCS
30iTBIIEHASM SIK 3arajdbHOi KiuTbKOcTi wieHiB Pambesy mo 24-30 kpain
(choromHi 15), Tak i KiTbKOCTI TIOCTIHHUX YICHIB, SIKi OTHOOCOOOBO BOJIOIIIOTH
MPaBOM BETO.

Jlpyra rpyma mOHTaHb CTOCYEThCS 3a0E3MCUCHHS IEBOTO MEXaHi3My
peamizamii pesomoriii Pagoro besmeku. Amke, OOH, me He BiiicbKOBO-
TOJNITHYHUIA OJIOK, BIH HE Ma€ y CBOEMY PO3MOPSIKEHHI 30poiHMX ciil. Tomy
JIOIUTLHO OyJI0 O BU3HAYUTU YITKY KUIBKICTh BICHKOBOI TEXHIKH Ta COJJAT,
SKi TIOBMHHI HaJaBaTH WwieHH Pan0e3y y po3MOpsIDKEHHS opraHizauii mpu
BUHUKHEHHI MDKHApOJHOTO 30pOHHOr0 KOHQUIIKTY, AJIsI HOro MpPUIWHEHHS
(Tak 3BaHMH «MHPOTBOPYMH KOHTHHTEHT»). SIK 3a3Havanocsi BUILE, ACPKaBH-
YYaCHHKH TaKoro KOH(IIIKTy, Ha 4ac HOTO iCHYBaHHS, NMPU3YIHHSIIOTH CBOIO
y4yacTh B Opraizaiii, B TOMy YMCJIi HE HAJIAI0UM y po3nopsypkeHHs Panbesy
CBOI BifiCbKa.

Taka Momenp 3a0e3leUeHHs MIDKHAPOIHOIO IIPABOIOPSAKY, MHUPY
1 Oe3meKn JacTh 3MOTY IIBUAKO AOCATHYTH OcHOBHY MeTy OOH — mpunmHUTH
30pOMHMI KOH(JIIKT, NPUIIMHUTHA KPOBOIPOJMTTS, 3alo0ITH JKEpTBAM Ta
PYHHYBaHHSIM. A B)XK€ HiCIS BOTO, 3’ IBUTHCS MOXKIIMBICT HabaraTo mpocTimie

5 Vkpaina Buctymae 3a pedopmysanus Pamu Besneku OOH — I'maBa mepxaBu
JlninponerpoBckka obJacHa JepkaBHa aaMiHicTpauis (dp.gov.ua)
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Ta IIBUJIIE BCTAHOBIIOBATH BHHHMUX Y PO3B'SI3aHHI 30pOHHOr0 KOHQIIIKTY,
MIPOBOAMTH MIKHAPOAHI PO3CIIAYBaHHS Ta CIIyXaHHS CHPaB MPO MPHUTATHEHHS
BUHHUX Ha TpHOyHaJax.

3BHYaiiHO, L0 MiAHATI HAMM HaNpsMKA pedopMyBaHHS CUCTEMH
rapaHTii MDKHApPOIHOTO TMPABOINOPSAKY HE € BHYEPIHAMH 1 HaBiTh
BIPOBA/UKEHHS 1X Ta iHIIMX pedopM, HE 3a0e3NeYlTh IMOBHY BiJICYTHICTH
30poiiHoi arpecii. OnHaK, HaBITh MaJIeHbKI KPOKHM Y HAIPSMKY MOCHJIECHHS
JI€BOCTI TIPUHIMIIB MDKHApOJHOTO IIpaBa — II€ BEJIHMKI KPOKM 1O MHPY
y cycminecTBi. KoxHe BpsTOBaHe, B pe3ynbTaTi YHHKHEHHS YM IIBHAKOTO
TIPUNMHEHHST KOH(ITIKTY, JTIOJCHKE XKUTTS — 1€ BXKE IepeMora IpaBoIOPSAKY,
KPOK JI0 YTBEpKEHHSI BEpPXOBEHCTBA PaBa.

DOI https://doi.org/10.36059/978-966-397-298-5-8

E®EKTUBHICTH PEAJIIBAILL CTATYTY OOH
HA MTPUKJIAI POCICbKO-YKPATHCHKOI BIMHA

Kanbko Anna IBaniBHa
cmyoenmya Il1I-20 kypcy wopuouunozo gaxyivbmeny
JIBH3 « Yoiczopoocokuil hayionanvhuil yHisepcumemy
Hayxosuii kepisnux: Pomkaniok Bagum Muxaitnosuna
KaHOuoam rpuoudHux HayK, O0yexm,
3a6i0yeay Kaghedpu 20cnodapcvLKo2o npasa
JIBH3 «Yoceopoocekuil HayionaneHuil yHigepcumemy
M. Yowceopoo, Vrpaina

«O0'emnaT  HamN CWIM JUIL  TIATPUMKH ~ MDKHApOAHOTO  MHpPY
i Oe3mexku», — omHa i3 e Opranizamii OO'eqnanux Harriid, 3akpirmicHa
y npeamOyimi Craryty OOH, sika nana HaJiro Ha MUpPHE >KHTTS, B3aEMOJIIIO Ta
MPOIIBiITAHHA. YKpaiHa € OJIHIEI0 13 JepkaB-yuacHuUIlb Opranizariii O0'e1HaHUX
Hamiit, sk Taka, Mo akTWBHO cHpHsUIa IMIUIEMeHTalii nosoxeHb Cratyty,
a TaKOX IOXIJHMX BIJ HBOIO KOHBEHI[IM, IaKTiB B HalllOHAJILHE
3aKoHOAaBCcTBO. Harmra nepxasa Opana y4dactb y muporBopumx Micisx OOH,
30kpeMa 30poitHi cumu YkpaiHu Opamm i OepyTh ydacTb y MHPOTBOPYMX
orepartisx B Jlibepii, I'py3ii, KocoBo, Ipaky, MonmoBi Ta iHmUX KpaiHax,
0 € BarOMUM TIPUKJIIOM CIIPHSHHS 0 MHpY Ta KOJEKTHBHOI Oe3leKu, Ha
aKkii 0azyerscs mistmeHiCTH Opranizanii OO'emnanux Hamifi. Ta nmranvs
MOJNATaE B TOMY, IO Ma€ B3aMiH YKpaiHa, KOJIM IOPYIIEHO CYBEPEHITET,
TEpUTOpiaJibHy LUTICHICTP Ta HAliOHAIBHY Oe3meKky dYepe3 HaxaOHe
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BTOPTHEHHS PpOCIHChKOI  Qenmepartii (mami — kpaiHa-tepopuct). Baprto
3a3HAYUTH, IO «BIHCHKOBUMA KOH(MIIKTY, SKMI MH BIEBHEHO MOYKEMO Ha3BaTH
peapHO0 BiliHOO, TpuBae e 3 2014 poky, ajie 3HauHy yBary MiKHapOIHOI
opraHizauii BIajocs IPHUBEPHYTH JIMIIE MICIsl HOBITPSHUX aTak, KOPCTOKUX
MOBO/DKEHb 13 MHUPHHM HAaceJeHHsSM Ta Halaay 3 IHIIUX OOKIB KOPIOHY
KpaiHoro-tepopuctoM. Bce x, mintpumka OOH — 1me mmme «rimboke
3aHENOKOEHHS» YX peaibHi Aaii?

4 oepesnst 2022 poky Pama OOH 3 mpaB JIroIMHU CTBOpHIIA HE3AIEKHY
MDKHApOJIHYy KOMICIIO 3 pO3CHifyBaHHS TeHOIWAy YyKpaiHuiB. Okpemo
MPOBOAWIIACS ¥ 1HIII PO3CIiAYBaHHS, IHIIIIATOPaMHU SKUX OyITH He3aIekKHI
neprkaBu. IIpencTaBHUKH JIep>kaBHOI BIIaJH, BIICBKOBHX CHJI, TIOCOOHMKH Ta
migOyproBadi KpaiHU-TEpOpUCTa MAalOTh HECTH TOBHY BiQIIOBiNAIBHICTH 3a
CKO€HI 3II0YMHN Ha MDKHapoaHoMY piBHI. KpaiHa-Tepopuct BUHHA y BYMHEHHI
MacoBUX 3BIPCTB IOJO MHUPHOTO HACENEHHS HAa THMYacOBO OKYIOBaHUX
TEpUTOpIsAX, 0cobmuBO y Mictax byua, Bopozsuka, I'ocromens, IpmiHb,
Mapiynons, XepcoH Ta y 6arathoX IHIINX HaCceICHUX MyHKTaX YKpainu. Bonu
MOJISATal0Th y BOWMBCTBI, BUKPAICHHI JIFOZCH, Jenoprailii, 030aBacHHI BOJI,
TOPTYpax, 3IBAITyBaHHI, a TAKOXK OCKBEpHEHHI TpymiB. OKpiM TOro pociichKi
OKymaHTH Tmix yac OomOapmyBaHHS YKpaiHChKMX MicT Ha JlyraHmmuHi Ta
JloHeudnHI BUKOPUCTOBYIOTH QochopHi OomMOHM, KaceTHi OoempuIacu.
Ix 3acTocyBanns 3a60poHEHO MiKHAPOIHMMH Yrojamu. MiKHapoaHi yroau
3a00pOHSIOTh 1X 3aCTOCYBaHHS, SIKIIO IMBUIBHE HACENEHHS IOTPAIUIE I
BIUIMB Takux OoempwumaciB. 11 kBitHS 2022 poKy MOBIZOMIICHO TPO XiMidHY
araxy Ha Mapiymons'.

3Bakaloun Ha BUIIEBUKIIAJICHE, BUHUKAE MHUTAHHA, sKi mii Opraxizamii
00'ennanux Hamiii? [Toromkyemocs i3 mymkoro Bimsiecbkoro 1. C., mpo Te, 1o
JIpaMaTU4HOIO BHUIJIAZAE KPU30Ba CHUTyallisd, ska ckianacs B Pani Besneku
OOH, 1o 3ymoBiieHa aBoma (akropamu. [lo-mepiire, HasIBHICTIO TaK 3BAHOTO
npaBa BETO, K€ HAICKUTh HOTO MOCTIMHUM uileHaM, cepes sikux PpaHiis,
Kuraiiceka Haponna Pecriyomika, Crionydene KoponicrBo Bennkoi Bpuranii
ta [liBaiunoi Ipnanaii, Cnomydeni Lltatm Amepuxu ta Coro3 PansHcbkn
Couianictnyaux Pecry0Omik (IpaBOHACTYITHHKOM SIKOTO TIporojocuiia cede
Pociticeka ®enepartis 6e3 HaJIeKHOI IOPUAWYHOI MPOIEAYpH). 3 TPaBOBOI
TOYKH 30py IIPaBO BETO TOCTIHHMX wWieHiB Paxbe3n mpsiMo He 3akpiruieHo,
npore dactuHOW 3 crarti 27 Craryry mepenmbadeHo, mio pimenHs Pamn
Besmexn 3 ycix iHIINX MHTaHb (KPiM MPOLEAYPHIX ) BBAKAIOTHCS IIPHUHATAMH,
SIKIIO 3@ HUX ITOJAHO TOJIOCH I€B’SATH WiIeHIB Paay, BKIIOYAIOYH T'OJIOCH, SIKI

! Kyxta M., Borip . BoenHa arpecist pociiicekoi (ezepalii npotn YKpaiHu B KOH-
TEKCTi MDDKHAPOJHOTO T'yMaHITapHOro npasa. Heszaneocnicms Yxpainu: npasa nodunu ma
Hayionanvha 6Gesnexa: 30ipHUK MatepiamiB Jlpyroi MikHApomHO! HayKOBO-IPAKTHYHOL
koHpepenuii (JIseiB, 20 TpaBHs 2022 poky). Hamionansuuii yHiBepcuter «JIbBiBChKa
nojitexHikay ; ynopsa. JI. B. Slpmon. JIbBiB : ['anunpka BugaBanya crinka, 2022. 384 c.
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30iraroThcs, BCiX MOCTIHHUX WwieHiB Paan, ToOTO y BHIaAKy, KOJIM X049a 6 OTMH
noctiiiauit unen Panu Be3neku ronocye mpoTH pillieHHs, 0 PO3IIISIAETHCS,
TO BOHO BB@KAETHCS HENPUHHATHM HE JWBIISIYUCH HA KUIBKICTH TOJIOCIB 32
NpuiHATTS Takoro pimenHs. [lo-gpyre, Craryrom OOH B3aram He
nepen0ayeHo CUCTEMH 3armoODKHUKIB Ha BHUIAIOK, KOJH O arpeCHBHUX i,
110 MOCSTaloTh Ha MDKHAPOAHUN MHUp Ta Oe3leKy, BIAIOThCS MOCTiiHI WieHN
Pan6e3y. Tobto, y nmaHiii cuTyamii MM MOKEMO BH3HAYWMTH JIAHWH MeXaHi3M
HEJOCTAaTHBO SKICHUM Ta e(eKTHMBHMM Y pa3i 30poiHOro KOHQUIIKTY Ha
TepuTopii oHiei i3 nepixas-wienis OOH?.

3 imoi croporn, OOH npuzinmna 3HaUHy yBary ryMaHiTapHii CHTYyaIlii.
Taki cmemiamizoBani ycranoBu OOH sk @AO, FOHICE®, BOO3, TTPOOH,
IOHEII Ta Bepxosumii komicap OOH y cmpaBax OikenuiB (mami — YBKB
OOH) nHazineHi MOBHOBAXCHHSAMH B c(hepi HaATaHHSI T'yMaHITApHOI JOTIOMOTH.
OCHOBHMM HampsMOM JiSUIBHOCTI IMX OpraHi3aliii He € TyMmaHiTapHa
JIOTIOMOTa, TPOTE BOHM MOXYTh MAaTh y CBOiH CTPYKTYpl MiIpO3ALTH, IO
3aliMalOThCsl BUKJIIOYHO HEIO, a00 K Y BUIMAJKaX 3HAYHUX TYMaHITAPHUX KPU3
MOXYTh JOJydaTucs N0 rymaHitapHux omepauiid. 3 2014 poky YBKb OOH
BUMYILIEHO NEPEOpiEHTYBAIM CBOIO poOOTY B YKpaini. OKpiM misuIbHOCTI Y
chepi 3axmcTy ObKEHIB Ta oci0 0e3 TpOMAIsIHCTBA, IOMEPEIKCHHS
Oe3rpomajsHCTBa, yBara YIIpaBIiHHSA TakoK Oyjia TpHBepHyTa 10 cdepu
3axucty BIIO (BHyTpimHbO-TIepeMimeHux oci6). ['ymaniTapHa mormomora
YBKB OOH Mmae Ha MeTi JONOBHIOBATH IisSUTEHICTh YKPATHCHKOTO YPSIY, TOMY
Kabiner MinicTpiB YkpaiH{, MOTOAMBIINCH i3 Mpomo3uIiero MiHicTepcTBa
comianpHOi momniTuky, BUmaB llocraHoBy Bim 15.04.2022 p. Ne 445 «IIpo
peamizamnito crispHOTO 3 Y1paBiiHHAM Bepxosrnoro komicapa OOH y cripaBax
ODKCHIIIB TMPOEKTY IMOA0 IOJATKOBHX 3aXOMIB 13 COMIaIbHOI MiATPUMKH
BHYTPILIHBO TepeMimeHnx ocion’. Bapto 3ragatu i mpo 10MOMOry BpasIHBHM
KaTeropisiM HaceJeHHs B 4acH BiliHU. 30KpeMa, IEHCIOHEePH MaJli MOXKJIMBICTh
OTpUMATH MaTepianbHy gornomory Bix OOH*.

? insscskuit J1. C. Kpusa Pamu Besnexn OOH B yMoBax 36poitHoi arpecii pociifchkoi
tbenepattii. Tpancghopmayis npasosux cucmem 6 ymosax 30polHUX KOHGIKMIE : MaTep.
kpyrioro croiy (M. Oneca, 10 motoro, 2023 p.) / HY «OlOAy, kadeapa MixxHapoIHOTO
Ta eBpomeiicekoro mpasa. Opmeca : HY «OIOA», xadenpa MiKHapOJHOTO Ta €BpO-
nelicpkoro mpaaa, 2023. C. 59-62.

IMocranoBa Kabinery MinictpiB VYkpainu «[Ipo peamizamito  croigbHOTO
3 VYnpasninasm BepxoBHoro komicapa OOH y cmpaBax ODKEHI[B IPOEKTY MIOJO
JOIaATKOBUX 3aXOJiB 13 COLIaJIbHOI MIATPUMKU BHYTPILIHBO-NEPEMILIEHUX OCiO»
Binm 15.04.2022 p. Ne 445, URL: https://zakon.rada.gov.ua/laws/show/445-2022-
%DO0%BF#Text (nara 3sepaenns — 01.04.2023 p.)

* Pembos €. B. Illomo okpemux acmektis misisHocti YBKB OOH B Vipaini.
Tpanchopmaniifni mpomecH B yMoOBaxX BilfHH Ta IICISBOEHHOrO mepiomy. 36ipHux
mamepianig Bceykpaincokoi  MidncOUCYUNIiHAPHOL  HAYKOBO-NPAKMUYHOI  KOH@epenyil
(M. Yepniris, 10 yepus 2022 poky). Uepnirie : 'O «HaykoBOOCBiTHI# iHHOBaIiHHHIA
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Baxxueum iHcTuTyTOM B cTpykTYpi OOH € MibKHapoauuii cy, sSikuii Ma€e
KOMIIETEHIII0 BUPIIIYBaTH CIOPH, HOJAHI AEp)KaBaMHM, SIKI BU3HAIM HOro
IOPUCAMKIIIIO, BIZTIOBITHO 10 MDKHAPOIHOTO IIPaBa, IIISIXOM YXBaJICHHS PillIeHb,
sIKi € 00OB’SI3KOBHUMH Ta HE ITiUIATAI0Th OCKAPIKSHHIO JUTS 3aIliKaBICHUX CTOPIH.
Amnamizytoun cnpaBy «YkpaiHa npoTH pociiicbkoi ¢enepartii», sk 3a3Hadac
y cBoemy aHaizi boiiko H. O. Ta Koaie B. M., pocilicbke BunpaBiaHHs BilHH,
NOB’SI3aHE 3 TEHOLM/IOM, IPYHTYETHCS Ha OCHOBI TIyMaueHHS KOHLIETIIIi
rymasiTapHoi iHTepBeHUil. lleHTpanbHOIO B IBOMY € JOKTpPHHA «BIJIIOBI-
JTATBHICTB 32 3aXUCT», sAKa Oyina po3poOJicHa y BiANOBiAb Ha 3BIPCTBA, CKOEHI
B Pyanni ta xommmmiit FOrocnasii y 1990-x pokax. Ha BeeciTHhOMYy camiti
OOH Bucokoro piBst 2005 poxy nepkaBu-wienn OOH B3 Ha cebe
3000B’sI3aHHSA 3aXWIIATH HACENICHHS BiJ TEHONWAY, BIACHKOBHX 3JIOYHHIB,
eTHIYHMX YHCTOK Ta 3JI0YMHIB TPOTH JIOACTBA IIUIIXOM BHKOPHUCTaHHSA
BIATIOBIMHUX IUIDIOMATHYHUX, TYMAaHITApHUX Ta IHIIMX MHPHUX 3aco0iB,
cxBasienux Pamoro besnexu, Biamosigao mo posauty VIl Craryty OOH. le
BianoBigano cyzaosiii mpaktuni MC OOH. ¥V cnpasi bocHis 1 I'epueroBuna
npotu Cep0ii (2007 p.) MixKHapOIHUI CyI 3asBHB, III0 «KOYKHA JepiKaBa MOXKe
JUSITH (TS 3am00iraHHs TCHOIWTY) JIMIIE B MEXKaX, JO3BOJICHUX MiKHAPOIHUM
npaBom». [Ipore nesiki kpainu, 3okpema CIIIA i BemukoOpuraHis, a Takox
opraHizaiii TI'pOMaJTHCHKOTO CYCIUIbCTBA BHUCIOBHIM MiATPUMKY T'yMaHi-
TapHOMY BTPYYAHHIO B eKCTpeMalbHMX ymoBax Oe3 sromu OOH, xomu Pana
Besnexn BUSIBISIETHCS HENIE31ATHOIO Yepe3 BETO MocTiHoro wiena. Ha namy
IYMKY, Taka IMiITpAMKa € HeOOXITHICTIO HAaBiTh IOIPH MOPYIIEHHS HAICKHOT
MPOILIEAYPH, OCKUTBKM TPOMAISHHW KPaiHM MOTEPHAIOTH BiJ NMPSIMOTO HACHILIA
Bopora. He Bapro 3a0yBarm, mo Pocisi He BHKOPHCTOBYBajia AWILIOMATHYHI
3aco0u, sIKi OynM B 11 pO3MOPSXKEHHI 10 BiHM, HANMpPUKIIAM, IepeaTd CBOT
3BUHYBaueHHs1 B reHoumai 1o opraHiB OOH. BaknuBuM HacmikoM pillleHHs
MC OOH e Te, 10 «B MDKHAPOJHOMY IPaBi HEMAe HOPMH, SIKa aBTOMATHYHO
HAJIa€ OJIHiil JiepiKaBi PABO BTOPTHYTHCS B iHIIL, 100 3yTHHUTH TSHOIHI .

MoskHa mizicymyBarty, 1o edektuBHICTh peanizanii Craryty OOH Taxoi,
AKOi XOTUIocsi O Hemae, MpoTe came 1€l HOPMaTHBHUM akT J1aB 3MOT'y MOYaTH
KOHKpETHI Jii MpoTH pociiicekoi (enepaii, ska MOPYIIMIA TEPUTOPIaIbHY
IJTICHICTB, CYBEPEHITET Ta HalllOHAJIbHY Oe3reKy YKpaiHH, a TakoX 3IHCHIOE
TEHOIMJI YKPaiHChKOTO Hapody. Ha Hamy 1nymKy, HEOOXiHO CTBOPHTH

LEHTp CycniibHHUX TpaHcdopmauiii», 2022. 375 c¢. URL: https://reicst.com.ua/asp/issue/
view/conf_mult_06_2022 (nara 3sepuenns — 01.04.2023 p.)

® Boiixo H. O., Kosams B. M. CmpaBa Mixuapoauoro Cyny OOH «Ykpaina npotu
pociiicekoi Qenepanii» B KOHTEKCTI HOPHIMYHOTO TNPOTHCTOSHHA YkpaiHu Tta PO.
Ykpainceke cycninbcmeo 6 ymoeax G0EHHO20 CMAMY: CYYACHI GUKAUKU MA HANPAMKU
poszeumky : Martepiain Bceykp. Hayk. koH(. Monomux BueHux (M. Opeca, 6 uepBHS
2022 p.). ykaan.: HO. JI. Baran, B. C. Kyuepssenko, JI. C. Bonmapuyk Tta iH. ;
3a pea. M. P. Apakensna, K. 1. CnacoBoi. M. Oneca : @enike, 2022. C. 74-78.
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MeXaHi3M, KU Oy/ie aBTOMaTUYHO 3armo0iraTy Ta JiKBIIOBYBATH arpecito, amKe
yac e, JOOM TUHYTh, a peali3amisi «MUpPY» Ta «MDKHApOIHOI Oe3rexkm» He
BinOyBaetbes. Ilepm 3a Bce, HEOOXigHO abo BIIMIHMTH MNpaBO BETO, MO0
JieprKaBa-arpeccop He 3JI0BKMBaJIa TAKUM IIPAaBOM, a00 3aCTOCYBAaTH IPUIHSITTS
piuieHp 3a ymMoBu KBopymy. [lo-npyre, BapTo mam'staTu, 10 CJIOBOM CHIIy HE
TIO/I0JIAEMI, & TOMY 3aCTOCYBaHHSI MDKHapOIHOI CHIIM NPOTH JieprKaBH-arpecopa
€ HeoOXiHUM, 100 3aXMCTUTH MUpHE HACEIEHHS, TEPUTOPIIO Ta CyBEpPEHITET
JIep>KaBU-YYACHHUII HE JTUIIE BiJl 3arapOHUIIBKUX JTii, a i BiJl BOEHHUX 37I0YHHIB.
[Mo-Tpete, He BapTo 3a0yBaTH MPO EKOHOMIYHHH OJIOK IUIs JeprKaBU-arpecopa,
o0 3ymuHUTH 1i (iHAHCYBaHHS 3 METOIO 3amoOiraHHSA PO3BUTKY KOH(IIKTY.
JlaHe TIMTaHHS MOXE PEryJIOBaTHCS 3aCTOCYBAaHHSAM aOCOJFOTHOTO em0Oapro,
TOOTO HaKJIaIeHHSAM OJI0OKY Ha BCi €KOHOMIYHI MPOLIECH B KpaiHi.

DOl https://doi.org/10.36059/978-966-397-298-5-9

JNESIKI IUTAHHSI MIDKHAPOJHO-ITPABOBOI
BIJINOBIJIAJILHOCTI

KoBanboBa Mapuna BikTopiBHa
KaHOuoam 1opuoudHUX Hayx,
doyenm Kageopu MidDCHApOOHO20 NPasa
JIBH3 « Yoiczopoocokuil hayionanbhuil yHisepcumemy
M. Yowceopoo, Vrpaina

IMocranoBka mpobOmemu. OAHIEI0 3 OCHOBHHX TCHICHIIH PO3BUTKY
MIDKHApOJHOTO MyOJIIYHOr0 MpaBa Ha ChOTO/HIIIHINM J€Hb € CTAaHOBIICHHS Ta
PO3BUTOK MIKHApPOJHO-MIPABOBOI BiAMOBiAaIbHOCTI. MiXKHApOHO-IIPaBOBA
BIMOBIJAIBHICT SIBJISE COOOK OOHY 3 HaWOUIBII CKIAIHHUX Tany3el
CY4acHOTO MI>KHapOJHOTO IyOIiYHOro MpaBa, OCKUJIbKY came Bif il po3BUTKY
0C3MOCePEIHRO  3AJICKHUTh TMOJAIBIINA BEKTOP MIXHAPOJHHUX BiJHOCHH.
[MutanHs, mTOB’A3aHI 3 MDKHAPOJHO — IMPABOBOK  BIAMOBITATBHICTIO
€ HalilMEeHII JOCIIPKEHUMH, X044, 3 KOXKHUM POKOM, IpodiieMa Mi>KHAPOIHO-
MPaBOBOI BiJIOBIAIILHOCTI HAa0yBa€ Bce OUIBIIOTO 3HAYCHHS B TPAKTHIIL
MDKHAPOJHUX BIHOCHH SIK OJUH 3 OCHOBHHUX IHCTHUTYTIB, IO CIPHUSIOTH
MiATPUMIIL CBITOBOTO IIPABOIOPSAKY.

AHami3 OCTaHHIX JOCHiIKeHb 1 myOmikamid. BaknmBi mnHuTaHHS
JOCIIKYBaHOI TPOOJIEMH pO3TIIIAIHCS B 0araThoX MpaIyix BITUM3HIHUX Ta
3apyOiKHUX Yyd4eHuX, 30kpema, B.B. Mummka, O.B. 3agopoxsboro,
B.I'. byrkesuua, M.B. Bypomencrkoro, I'.I". Iuranca, 0. C. lllemmrydenko,
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Ta iHIMMX. Baromy posip BimirparoTh BUCHOBKH Ta pimeHHS MiKXHapOIHOTO
cyxy OOH ta Kowicii mixkaapoaroro mpasa OOH.

dopmyIroBaHHS METH CTATTi. Buxoas4u 3 ux MipKyBaHb, MeTa JIaHOT
CTaTTl MoJsirac B JIOCHTIDKEHHI TaKOro CHeUU(iyHOrO0 BUAY HOPHIMYHOT
BiJINIOBIAJILHOCTI SIK MIKHApPOJHO-IIPABOBA BiAMOBINATBHICTh IEpXKaB Ta ii
M0CaI0BHX 0Ci0.

Buknan ocHoBHOro marepiany. B JOKTpHHI MIKHApOAHOTO TIpaBa,
TIOHSTTSL BIANOBINALHOCTI BU3HAYAETHCS SK HECHPUSTINBI (HETaTHUBHI)
HACIIAKH, MI0 BUHUKIM BHACIIIOK MOPYIICHHS CYy0’€KTOM MiXKHApPOTHOTO
MpaBa CBOIX MIXKHAPOHO — MPABOBUX 3000B’A3aHb.

MiXHapOIHO-TIPABOBY BiAIMOBIMANBHICTh MOJKHA TaKO)K BU3HAYHTH, SIK
000B'sI30K TPaBOMIOPYITHHIKA BiANIKOTYBAaTH BCi 3aBJaHi MPaBOMOPYUICHHIM
30MTKH, a TaKo)X TMpaBO MOTEPIIJIOi CTOPOHHM BHUMAraTH HaJICKHE
BiIIKOAYBaHHS 30UTKIB.

B mpaktuni MiKHapogHOro mpaBa 3a(iKCOBaHO BIAMIHHICTH JBOX
aHITIOMOBHHX TepMiHiB: «responsibility» Ta «liability». JJoBoni wacro, ix
OJTHAKOBO IIEPEKJIAJAI0Th SK «BIAMOBINANBHICTHY, MpoTe TepMiH «State
responsibility» 0O3Ha4ae BigNOBITANBHICTH JEPKABH BiIIOBITHO IO HOPM
MDKHapOJHOTO IpaBa, Toxi sk TepmiH «liability» — oO3Ha4ae «IMBUIBHO-
MPaBOBY  BIAMOBINANBHICTEY a00 3000B'S3aHHSA JCpXKABH  CIUIATUTH,
KOMITlEHCyBaTH a00  BiJIIKOMYBaTH INKOXYy oco0aM, TI03a MeKaMu
HAITIOHATFHUX KOPJOHIB JEpKaBW, IO 3aBJaHi BHACIIIOK IisSUTHOCTI
B MeXaxX TePHUTOPIi 1eprkaBy a6o i ii KOHTpoIeM™.

B.M. BypomeHChkHII BUALISE HACTYIHI IUTI MiKHApPOAHO-TIPABOBOT
BiJINIOBiAJIFHOCTI: YyTPUMATH MOTSHIIHHOTO MPABONOPYIIIHUKA BiJl yIUHEHHS
MPaBOIMOPYIICHHS;  CHOHYKAaTH MPABOMOPYUIHWKA HAJEKHUM  YHHOM
BUKOHATH CBOI 3000B’s3aHHS; 3a0€3MEYUTH MOTEPIIIIOMY KOMIICHCAIIIIO 32
3aBJjaHy HOMYy MaTepiajibHy Yd MOPAJIbHY IIKOIY; BIUIMHYTH Ha MalOyTHIO
MOBEAIHKY CTOpiH 3 METOI JOOpOCOBICHOIO BHKOHAHHS HUMH CBOIX
3000B’s13aHb. KoMicist Mi>kHapoJHOTO TpaBa Ha Mi/ICTaBi y3arajJbHEHHs Teopil
Ta 3BMYA€BMX HOPM BHM3HAUWJIa TaKi NMPHHIMIM MIXHApOIHO — MPaBOBOi
BiJINOBIAIGHOCTI: BIATIOBINANBHICTE 32 OyAb-AKi MIKHapPOIHO-TIPABOBI
ISTHHS JIep’KaBW; BU3HAUCHHS CYO €KTIB TaKUX IisHb, BHU3HAYCHHS YMOB
HAsSBHOCTI MDKHapOIHO-TIPABOBUX [IisIHb; HE3aCTOCYBAaHHS BHYTPIIIHHOTO
mpaBa IJisl BU3HAUCHHS HAsSBHOCTI TaKUX ni;{HLz.

IIpomiec  cTaHOBNEHHA  MDKHAPOJHO-TIPABOBOI  BiANOBITATBHOCTI
MIPOXO/XB JOBTO Ta JOCHUTH CKJIATHO.

! Sompong Sucharitkul. State Responsibility and International Liability under
International Law, 18 Loy. L.A. Int'l & Comp. L. Rev. 821 (1996). P.822.

2 MixkHapo/HEe MpaBo : [HaBYaJIbHHUN TMOCIOHHK] / 32 3aralbHOI0 PENAKIIEI0 JTOKTOpa
IOpUIMYHUX HayK, podecopa, wieHa-KOpeCIoHAeHTa AKaieMil MPaBOBUX HayK YKpaiHu
M.B. Bypomencbkoro. — Kuis : FOpinkom InTep, 2006. 336 c.
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Taxk, mounHarouu 3 1956 poky, po3modaTo poOOTy HaJ yHiIBEpCATHLHIM
Konn(iKOBaHHUM JOKYMEHTOM B cdepi MIKHApOAHO-NIPABOBOI  BiJIOBI-
JabHOCTI, ska mpoBomwiacs Kowmiciero MixuaapogHoro mpaBa OOH ta
B pe3yJbTari Kol 3'sBUBCs [IpoekT craTteil mpo BiANOBINAIBHICTD JAEpXkKaB 3a
MDKHapOoJHO- mpoTunpasHi nisHHES (53 cecis Komicii MibkHapoaHOTro mpasa
OOH, 2001pik) — mam mo Tekcty «IIpoekt». Ile Oyma omHa 3 HaHOLIBII
TpUBAIMX Ta cynepewnux podit Komicii Mi>kaapoanoro nmpasa OOH.

IMpoekr ckmamaeTbcss 3 HACTYNIHMX 4YacTHH, a came: dYacTthHa |
«MiXXHapO/IHE TPOTHUIIPABHE JISHHS IEPHKABI, YaCTHHA 2 «3MICT MIKHAPOIHOT
BIIMOBINANGHOCTI  JepXKaBm»; dYacThHa 3 «IMIDIEMEHTAIlsT MiDKHAPOIHOL
BIZITOBITAEHOCTI AEPKaBM»; YacTHA 4 «3araibHi TTOJIOKEHHSD".

B nmamoMy MOKyMEHTI MICTATBCS HOPMH, IO CTOCYIOTBCS BCIX
OCHOBHHX IHCTHUTYTIB IIpaBa MDKHAPOIHOI BiAMOBIANTBHOCTI: BiIMOBI-
JAIBHICTh JAep)KaBU B 3B'I3KYy 3 [iSHHAM IHIIOI Iep)kaBH; OOCTaBWHH,
IO  BHKJIIOYAIOTh  NPOTHUIIPABHICTB,  3MICT  MDKHApOJHO-IIPaBOBOT
BIITIOBIAJILHOCTI; BiAIIKOYBaHHS 30UTKIB, TOIIIO.

Takoxk, 3aciyroBye Ha yBary po3AUT MNpO Cepilo3HI MOpYyIIeHHS
3000B's13aHb, [0 BHUIUIMBAIOTH 3 IMIEPAaTUBHHX HOPM  3arajbHOTO
MibKHapogHoro mpaBa. OpHak, BIINOBiAHI CTAaTTI HE CTOCYIOThCS
IHIMBITyaIbHOT BIMOBINANTBHOCTI 32 MDDKHAPOIHUM MPABOM 0Ci0, IO Jil0Th
BiJI IMCHI JepIKaBH.

CraHoM Ha CbOrojaHi, moyoXkeHHS IIpoekTy He € HOopMaMu
IMIIEPAaTHBHOTO ~ XapakTepy, HE NPUIHATO €IWHOr0 YHIBEpCaJIbHOTO,
MDKHApOJTHOTO MPABOBOTO aKTY, KN OM Konu(ikyBaB HOPMH MiKHAPOIHO-
MIPaBOBOI BiINOBiJAIEHOCTI.

[MuTtanHio mpaBoBoro crarycy IIpoekty Oyi0 MPUAITICHO 3HAYHY yBary
B Tpoleci ix ooroBopenHs Ha cecii ['enepansHoi Acambiei OOH.

Tak, y pesonromii 68/104 I'enepanbua AcamOiiess BU3HAIA BaXKIUBICTh
MMUTaHHS NPO BiJIIOBIANBHICTH JIepKaB Ta 3HOBY 3BEpHYJIa Ha HHUX yBary
ypA/iB, HE TOPKAIOYHCH NPH LOMY MHTaHb X MaHOyTHBOTO MPUHHATTS.
Acambniest mpocuna ['eHepaJbHOro cekperaps OHOBHUTH 30ipKy pilleHb
MDKHApOJHUX CYZiB, TPHOYHAJIB Ta IHIINX OPraHiB, SIKi MICTATH IMOCHIJIAHHS
Ha 3a3Ha4YeHi CTaTTi, a TaKOX 3allPONOHYBATH YpSAAaM TIPEICTaBUTH
iHpOopMami0 Mpo IXHIO NMPAaKTUKY B 3B’SI3Ky 3 IIMM 1 HPEACTaBUTH I
MaTepiany 3aBYacHO JI0 i1 CIMIECST MepIioi cecii .

® Texctn IPOEKTIB CTaTell Npo BiANOBINANBHICTh JAEpXkKaB 3a MIDKHApOIHO —
nporunpaBHi  gistHHsA.  [Ipoekt  crarteir.  https://www.un.org/ru/documents/decl
conv/conventions/pdf/responsibility.pdf
BignosizansHIiCTh JiepKaB 3a MIDXKHapOJIHI MIPOTHIIPaBHI TSTHHS.
https://ukrainepravo.com/international_law/public_international_law/vidpovidal%60nist%
60-derzhav-za-mizhnarodni-protypravni-diyannya/
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B pesosrouii I'enepanbioi acam6nei OOH 74/180 Bix 18.12.2019 poky
3rigno gonosizi [ocroro komitery (A / 74/421) noBTOpHO BiAMIYANOCH, 10
MUTaHHS BIIIOBIAAIBHOCTI A€pKaB 32 MIKHAPOHI MPOTHUITPABHI JisIHHS Mae
Ha/3BUYAaHO BakKJIMBE 3HAYEHHS Yy BIJHOCHMHAX MDK Jep)KaBamu, Ta
BUPINIEHO NPOJOBXHUTH pobory rpymu IllocTroro komiTeTy 3 METOIO
MPUUAHATTS KOHBEHII MPO BIAMOBINANBHICTH JEpKaB 3a MIKHAPOJIHO-
MIPOTHUIIPABHI JiSTHHS UM 1HIIUX HAJIS)KHUX 3aX0AN Ha OCHOBI cTaTel.

Jeski HOpPMH, IO peryJIol0Th IHTaHHS MDKHApPOIHO-IIPABOBOT
BiJINIOBiTAIGHOCTI, 3aKpiIUieHI B MIXHAPOJHHUX JOTOBOpaX YHIBEpCAILHOTO
XapakTepy Ta OTpUMald MiATBepIUKeHHS B Pesomonisx ['eHepanbHOI
Acamb6nei OOH Ta akTax iHITUX MKHAPOJAHUX OpTaHi3alliil.

3okpema, ctarti 39, 41, ta 42 Craryry OOH mnepenbagarots
BiANOBIJANBHICTG JepXaB 3a 3JIOYMHH IPOTH MIDKHAPOTHOTO MHPY Ta
Oe3nexn. Kpim TOro, mi€e psx MDKHAPOOHHUX JOTOBOPIB, MPHCBSUEHIX
MUTAaHHSAM  MIDKHApOJHO-TIpaBOBOI  BimnoBimanbHocTi: KoHBeHmis  mpo
MOTIEpE/KEHHsT  3JI0YMHY TEHOLMIy 1 TNOoKapaHHi 3a Hbporo 1948 p.,
KoHBeHIis Mpo BIAMOBIAAIBHICTE 3a 30MTOK, 3aMOIISTHUHA KOCMIYHHMHU
ob'exramu 1972 p., MixkHapoaHa KOHBEHIS TPO INPUIIMHEHHS 3JIOYHMHIB
amapTeiny Ta BiAmoBianbHOCTI 3a Hboro 1973 p., Tomo.

Ha pisHux eramax po3BHTKY MDKHApOJHOTO NpaBa, BiAIOBIIAIBHICTH
Bu3Havanacs sk npuHoun (K. XIX cr. — nmou. XX cr.), iHcturyT (cep. XX cT. —
nou. XXI cr.) 1, Hapemri, OIHIEI0 3 OCTaHHIX TEHJCHIIH pPO3BUTKY
MDKHapOJHOTO TIpaBa € TpaHchopMarlisi 1HCTUTYTY MiKHAPOIHO-TIPAaBOBOL
BIIMTOBIAIFHOCTI B CaMOCTIHHY Tady3b MDKHapOTHOTO TIpaBa — MIPaBO
MDKHAPOTHOT BiITIOBIAIEHOCTI.

[IpaBo MiXHApOAHOT BIJNOBINAIBLHOCTI CTOCYETHCSI  MOPYIIEHHS
JICPYKABOI0 OJHOTO ab0 IEKIIbKOX MIKHAPOMHHUX 3000B's3aHb. Y MiXHa-
POIHOMY TIpaBi, BIAMOBIAAIBHICTE € HACHIAKOM 3000B'I3aHHS; KOXHE
MOpYIIEHHS Cy0’€KTOM  MDKHApOJHOTO TpaBa CBOiX MIDKHAPOJHUX
3000B’s13aHp TATHE 3a cO00OI0 MDKHApoJHY BiaHoBijanbHicTh. I[lpaBo
MIXXHAPOJHOT BiJIOBIJAILHOCTI BU3HAYA€E, KOJIU MA€E€ MICIE MOPYIICHHS
MIXXKHAPOTHOTO 3000B’s13aHHS, 8 TAKOX HACTIIKU BIATIOBIHOTO MMOPYIICHHS,
BKJIFOUAIOUH T€, SIKi Aep>KaBH MAIOTh NIPAaBO pearyBaTH, Ta JOMYCTHMI 3acoon
TaKol peaKiii.

Ha BigMiHy Big HaIiOHANBHOTO  3aKOHOJABCTBA, €  YacTo
3aCTOCOBYIOTBCS Pi3HI MpaBWiIa BIANOBIAHO OO [DKepela MOPYIICHHS
3000B's13aHHA  (HANpPUKIAN, J[JOTOBIpHE TIpaBO, KpPUMIHAJIBHE IMPaBo),
MDKHApoJHEe TMpaBO HE KOPECIIOHIYETHCS 3 JUKEPEIOM IOpYLISHHS
3000B's13aHHS; TEOPETUIHO ( SAKIIO HE TepedadeHo iHIe) Ti ) cami IpaBuiia
3aCTOCOBYIOTBCS 10 TOPYIICHHS 3000B'S3aHHS, HE3AIEXKHO BiI TOTO,
JUKEpeloM 3000B'sI3aHHS € JIOTOBip, MDKHAapOJHE 3BHYa€BE IPaBo,
OJIHOCTOPOHHS IeKJIapallisi abo pillicHHsS MIKHAPOIHOTO CyTy.
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MixHapoaHi MPOTHIIPABHI TiSHHS, AKi BUCTYIMAIOTh B SIKOCTI IiJICTaBH
HacTaHHS MIKHApOIHO-TIPABOBOI BiMOBIAANBLHOCTI, MPUUHATO IIIUTH Ha
MDKHApOJHI JENIKTH 1 MDKHApOIHI 3J0YMHHM. B sIKOCTI OCTaHHIX
PO3MIIAAAI0ThCS HaWOLIbII HeOe3NeuHi MpaBoNopyIIeHHs, 0 HOCIraloTh Ha
OCHOBH MIDKHApPOJHOTO TMPABOMOPSAKY: TCHOIMI, aKTH arpecii, amaprein,
BifiCEKOBI 3JI0UYHMHH, TOIIO.

HeoOximHo Big3HauuTH, M0 crenudika MeXaHi3My MIDKHAPOIHO-
MPaBOBOI  BIANIOBIJANBHOCTI, B  TMOPIBHAHHI 3  PI3HUMH  BHJaMHU
BIJIMOBIIAILHOCTI, XapaKkTepHUMHU [UIsi BHYTPIIIHBOAEPKABHOIO TIpaBa,
MoJisira€ B TOMY, II0 MDKHAPOJHE MPaBO He mependadae 1 MPUMyCOBOT
peairizarii.

Bunstok craHoBmate mepembadeni [masoro VII Cratyry OOH
KOJIGKTHBHI CaHKIIi, BBeIeHI 3a 3romoio Panm Besneku, a Takox MpUMyCOBi
i1, 0 BXKHUBAIOTHCS IS 3aXUCTY MUPY 1 IPUNMHEHHS aKTiB arpecii.

OpHak, BapTO Bi3HAYKUTH, MEXaHI3M IJ100aIbHOT O€3IeKH, 3aCHOBAHUI
Ha pimenHasx Pamu besmeku OOH, Hapasi Maibke He Tmpalloe, 0
BimOOpa3uiaocs B TOBHIH Oe3misuibHOCTI Pamu bBe3nmeku B MiKHApOIHHX
30pOHUX KOH(IIIKTaxX 3a OCTaHHI POKH.

Taxk, pociiiceka arpecis Ha cxoi YKpaiHu akTyanizye npoOiemMy ydacTi
Pociiicekoi @enepartii y pobori Pagu Besneku Opranizarii O0’eaHaHIX
Hariii, ockinbKu 1181 AepikaBa, BHKOPUCTOBYIOUH MIPABO BETO, OJIIOKYE POOOTY
KIIFOYOBOTO OpPraHy CBITOBOI CHCTEMH KOJEKTHBHOI Oe3mekm. lle
YHEMOJKJIMBITIOE BUKOHAHHS 3aBIaHHs, mokaageHoro Ha Pb OOH Cratyrom
Opranizamnii (Hopmoro 1. 1 i 1m. 2 cT. 24): HecTH OCHOBHY BiAIOBiIATBHICTH 32
MATPUMKY MIDKHAPOIHOTO MHPY Ta OE3MEKH, BHKOHYIOUM TOBHOBa)KEHHS,
nepenbadeni B Posaimax VI, VII, VIII ta XII Craryty”.

Mi>KHapOAHO-TIPaBOBa BiJIIOBIANLHICTh ICHYE BUKIIOYHO B CHUCTEMI
MIDKHApOJHOTO MyOJIIYHOTO MpaBa, BiJIIOBIIHO, TOMY B SIKOCTi CyO'€KTIiB
JAHOTO BHJYy FOPUIUYHOI BiJMOBIJAIILHOCTI MOXYTh BHCTYIATH TUIBKU
Cy0'eKTH MIKHApOJHOTO TpaBa.

BinTak, 0CHOBHHM CY0'€KTOM MiXKHAPOHO-IIPABOBOI BiMOBIIAIBLHOCTI
BHCTYTIAIOTH JICPXKaBH.

[Ipu pOMy, HepkaBa Hece MOBHY BiNMOBINANBHICTh 332 MPOTUIPABHY
JUSUTBHICTH CBOIX OpraHiB Ta MOCAJOBHX OCIO, 3a HisUTBHICTH OKpEeMHX OCi0
abo Tpym ocib, Akmo O0yIo JOBEICHO, IO Ii 0co0M sy Bil iMEHi AepikaBd
Ta 3a ii JOPYUYECHHSIM.

3a3Buuaii, JgepkaBa HeECe BIAMOBINANBHICT 32 MDKHapOIHO-
HenpaBOMIpHI il CBOIX opraHiB ultra vires (1o3a Mekamu X KOMIICTEHIIii) B
JBOX BHUIAJKax: SKIO JepXKaBa MOIJIa MEepPEelIKOAWTH LUM MdisM Ta He

5 Ipobmemn yuacti Pociiicekoi Menepamii y poGori pamu Gesmexku Opramisamii
06’ennannx Hariit y 38’3Ky 3 BificbkoBOIO arpeciero npotu Ykpainu / O. B. 3amopoxHiii.
Anemanax mixcnapoonozo npasa. 2014. Bum. 6. C. 62—70.
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3poOuIia IBOT0, 1 SAKIIO, IepkaBa HE BXKWIIA 3aXOJiB IIOA0 MOCAIOBHX 0OCi0,
BUHHUX Y CKO€HHI HempaBoMmipHux niii. Ilo cyri, Bci mii amepkaB
BUPXKAIOTHCS HA MPAKTHUIN B MisAX 1 OpraHiB Ta came BHACIIIOK Jiii opraHis
Jiep>KaBU BUHHUKAE 11 MXKHAPOIHO-TIPABOBA BiIIOBIAAIBHICTb.

[MuranHs mpo gepxkaBy SK CyO'ekTa  MDKHApOJIHO-IIPAaBOBOT
BiJINIOBITAJIGHOCTI € JOCUTh CKJIAIHUM Ta JUCKYCIHHHM, OCKUIBKH JIepiKaBa B
OyIb-IKOMY BHUIAQJKy Ji€ 3a JIOIIOMOTOI0 CBOIX OpraHiB, Ta Oyjab-ska
NpoTUIpaBHa Jisi ab0 Oe3isIbHICTh BiAOYBAETHCS NEPKaBHUMHU OpraHaMu
a00 mocagoBUMH ocobaMu. BHACHIZIOK TICHOTO 3B'S3KY JIepXKaBH, ii OpraHiB
Ta TOCAaZOBHX OCI0 MOXHA KOHCTaTyBaTH pO30ODKHICTE Cy0'ekTa
MPaBONOPYIICHHS Ta Cy0'€KTa BIAIOBITATBHOCTI, IO 1 CTAHOBHUTH CHENHDIKY
mpaBa MKHAPOIHOI BiIMIOBITAIEHOCTI I€PKaB.

MixHapOIHO-TIDAaBOBA BIAMOBINANBHICTh IepKaB 3a [ii 1HIUBIAIB
€ 0COONHMBHM BWITAKOM BiINOBITAIBHOCTI i perymioeTrbes cT. 8 IIpoekty.
CratTst 8 MICTUTh TaKe IOJIOKEHHS: «IOBEOiHKa 0cobOu abo rpymu ocid
PO3TILIAETHCS K JisTHHS AeP)KaBU 332 MIDKHAPOIHUM MPABOM, SIKIIO I 0c00a
abo rpyma oci0 (akTHYHO MiIOTh 32 BKa3IBKaMu, IijJ KEPIBHUITBOM a0o
KOHTpOJIEM IIi€l JepKaBH TpH 3MIMCHCHHI MOBeMiHKW». JlaHa HOpMa
nependayae TPHU BHITAJKH, KOJIK IMOBEIIHKA OCOOM TATHE MIiXKHApPOJIHO-
MPaBOBY BIJMOBIANLHICTD JIEPXKABH: SIKIIO Oco0a Jisjia 3a BKa3iBKaMU, IiJ|
KEepIBHUITBOM a00 MiJ KOHTpolleM jaepkaBu. Came OCTaHHIN BHIIAJOK — Jii
0coOM Tix KOHTPOJEM JepKaBH — € TPEAMETOM JMJOCHIIKEHHS B HaHIN
crarTi’.

Ha cporomHi, akTyanbHAM 3aiUIIAETHCS MATAHHA ¥ BIAIOBITATBHOCTI
IHAMBINIB, SKE OKPEMO BHPINIYETbCS B  paMKaX  MDKHApOTHOTO
KPUMiHAJILHOTO TpaBa.

SIk moKa3ye MOCBIA OCTaHHIX MCCATHUIITh, HE TUIBKHA MPOTHIPABHA
JUSTBHICT JACPIKaB 3arpoykye€ MIKHAPOIHOMY IPABOIMOPSIKY, aje W MPOTHU-
MpaBHA JisJIbHICTh MPUBATHUX 0Ci0, SKi JIFOTh HE3AICKHO BiJ JCPKABHHX
opra”iB. MDKHapoJHO-TIpaBOBa  BiJNOBIJAIBHICT,  MPHUBAaTHUX  OCIO,
HE UBJISIYUCH HA 3HAYHUI MPOrpec B 00JIACTI MIXKHAPOIHOTO KPUMIHATLHOTO
MpaBa, aXX HisSK HE HOCUTHh BCEOCSDKHOTO xapakrtepy. Hapasi, kpuMiHaIbHO-
MPaBOBa BiIOBITANBHICTE MPUBATHUX OCI0 OOMEXYEThCS BY3BKO c(heporo
TaKAX MDKHApPOJHO-TIPABOBUX MOPYIICHb, SK HANPUKIAI, TCHOIHI, 3JIOYNH
MIPOTH JIFOASHOCTI, BOEHHI 3JIOYMHHM Ta 3JI0YHH arpecii.

Y kommerennii MixHapogHoro KpuMmiHanmeHOoro cyay (MKC)
€ TIepeciliIyBaHHA B CYIOBOMY MOPSIKY OCi0, BiINOBiNAaIbHUX 3a BOEHHI
3JI0YMHM, TEHONIM 1 370YMHU TpoTu JoasHocTi. Toxx MKC — manc ms

® Tekcrn MIPOEKTIB CTaTell NpO BIANOBINANBHICTH IEpXKaB 3a MDKHApOJIHO —
nporunpaBHi  jgisHEA.  IIpoekt  crareif.  https://www.un.org/ru/documents/decl
conv/conventions/pdf/responsibility.pdf
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VYKpaiHy, 0 3704YMHM HA HEMIAKOHTPOIBHUX Ta OKYNOBAHUX TEPHTOPISIX
OyayTh po3CIigyBaHi, a BUHHI Yy BOEHHHX 3704MHaxX mokapai. Cyn Moxe
HNOPYIUIMTU PO3CIIAYBaHHS MPOTH OYIb-IKHX OCI0, 30KpeMa, BiCHKOBHX
i mocanoBuiB P®, mpuyeTHUX O TAKMX 3J0YHHIB HA TEPUTOPIi YKpaiHu.
17 oOepesuss 2023 poky crajio BigoMo, MmO Ccyaai MiKHapOIHOTO
KPUMIHAJIBHOTO Cyy BUJAJIN OpJep Ha apemT npe3uaenta PO ta pociiicbkol
nutsiaoi omOyncmenkw. [anara gocynosoro mposamkenas MKC mae nokaszu
BYMHEHHS HUMH BOEHHOTO 3JIOYMHY, a caMeé HE3aKOHHOI JermopTauii Ta
TIepeMIIIeHHs iTel 3 OKyNoBaHMX TepuTopiii Ykpaiau no P®. Opaepu Ha
apemt OynM BHIAaHI Ha JCTaBi KIOMOTAaHb, TMOMAHUX MPOKYPATYPOIO
22 mrotoro 2023 poky. Lli opaepu € TaeMHUME — TIOO 3aXUCTUTH IMTOTEPIILTIX
1 CBiAKIB, a TakoX 3a0e3MedYnTH pO3CIiAyBaHHI. AJie BPaxOBYIOUH Te, IO
BHUKPAJICHHS YKPAlHCHKUX MIITeH TPUBAIOTh, a 00i13HAHICTH TPOMAICHKOCTI PO
OpAEpPH MOXE CHIPHUSATH 3al00iraHHIO MOJANBIIOT0 BYMHEHHS 3J0YHHIB,
[Nanara BupimmMiIa JO3BOJUTH ONMPHWIIOJHUTH 1H(OOPMALIIO MIONO0 iICHYBaHHS
opzAepiB, IMEH IiIO3PIOBAHUX Ta 3JIOUMHIB, 3a sKi 1X Oymo BumaHo. [Hma
in(popmaris — koHbizeHmiHHa.

Cranom Ha 14 Oepesns 2023 poky B VYkpaiHi 3apeecTpyBalii
71 147 BOE€HHMX 3JI0YMHIB, BUMHEHUX POCISTHAMH MPOTATOM POKY 3 IOYATKY
MMOBHOMACINTa0HOTO BTOpPrHeHHs. [l0 BOEHHMM 3JI0YMHAM OTOJIOLIEHO
migo3pu Maibke 300 pocistHam, moxo 105 ocid crpaBu HarpasieHi 0 cyny,
1 cTaHOM Ha chOTOAHI € 29 BHPOKIB YKPaiHCHKHMX HaliOHAIBHHUX CYIiB II0
BOEHHUX 3JI04YMHAX. Bxxe moHax 20 KpaiH CBiTYy BiIKpHIIM, B MEXKaX CBOTO
HaIlIOHATBHOTO 3aKOHOJABCTBA, ITPOBA/DKEHHS M0 BOEHHHMM 31104nHaM Pocii
B Vipaini®,

BucHoBkn. [l 3axucTy mpaB i CBOOOJ JIOAWHHU, IS cTaOimizarii
MDKHApPOJAHHUX BIIHOCHH, s 3a0e3medycHHs e(EKTHBHOCTI MIKHAPOIHO-
NPaBOBOTO PEryJIOBaHHS BaXKJIMBE 3HAYCHHS Mae€ MiKHAPOJHO-NPaBOBA
BiMnoOBiaNbHICTh. | Xoua komu(ikaiis HOPM MIXKXHAPOIHO-TIPABOBOL
BIJIMOBITAJIGHOCTI 1€ HA 3aBEpIICHA, a MPHHIUI BiIMOBITATEHOCTI
B MDKHapoJHOMY NpaBi 3HaXOJMTHCS II€ IOKH B CTalil CTaHOBJICHHS,
MOYaTOK PO3BHUTKY BXE 3aKJIaJIeHO, a L€ Ja€ IMiJACTaBH TOBOPHUTH IIPO
HAaCTaHHS HOBOTO €Taly B PO3BUTKY MDKHApOJHOTO IpaBa Ta CYCIIJIbCTBA
B [IUUIOMY.

7 Ipuna Jlpa6ok. Opnep wis nytina: 1o Baxmueo 3HatH npo MKC i 1o €oro TyT
excripesunent Cynany. https://www.ukrinform.ua/rubric-world/3685340-order-dla-putina-
so-vazlivo-znati-pro-mks-i-do-cogo-tut-eksprezident-sudanu.html

8 Amacracis Ispowiikoa, Hikita Ianka. B Ykpaini 3apeectpyBanu monag 71 Tucsay
BOEHHHMX 3JIOYMHIB 3 moyarky BToprHeHHs P® — Odic rermpokypopa.
https://suspilne.media/413421-v-ukraini-zareestruvali-ponad-71-tisacu-voennih-zlociniv-z-
pocatku-vtorgnenna-rf-ofis-genprokurora/
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Hopmu, 1mo perymomTh MIKHApOIHO-TIPABOBY BiAIIOBINAIBbHICTH
Cy0'eKTiB MDDXKHAPOIHOTO 1PaBa, JABHO BUHIIUIM 32 PAMKH iICHYBaHHS B GOpMi
NpaBoBOro iHCTUTYTY. DopMyBaHHs 0COOIMBOI rajly3i — IpaBa MiXXHaPOIHOT
BIJIMOBINAIILHOCTI  JIEMOHCTPY€E, 110 MIDKHApPOAHE MPaBO 3HAXOAUTHCS
CBOTO/IHI Ha HOBOMY BUTKY CBOTO PO3BHTKY, IO, B CBOIO Y€pry, CBIIYHUTH
npo 3MIIHEHHS MDKHapOJHO-IIPaBOBOI  CBIIOMOCTI, a TakoX IIpo
YCBIJIOMJICHHSI CBITOBOIO CITUTBHOTOIO HEOOXITHOCTI Ta BAXKIIMBOCTI CYBOPOTO
JIOTPUMAaHHS MKHapOJHO-ITPaBOBHX HOPM.

Koxna gepkaBa  3allikaBieHa B MIATPAMIN  MiKHApOIHOTO
MPABOIOPSIIKY, B 3a0€3MeUeHH] JOTPUMAaHH HOPM Mi>KHAPOIHOTO TpaBa, sKi
MAarOTh MO3UTHBHUI BILIMB HA BIIHOCHHH MIX JIep)KaBaMH i, IK HACIIIOK, Ha
HACEJICHHS IUX JIep>KaB, Ha IpaBa Ta CBOOOIH JIFOIHHH.

DOl https://doi.org/10.36059/978-966-397-298-5-10

KOHUEMNIISI EKOCUCTEMHUX IMMOCJAYT TA ii MICIE
Y MEXAHI3MI KOMIIEHCAIIII IIKOJM, 3AITIOAISTHOI
NOBKIJLIIO YKPATHU BHACJILJIOK 35POMHOI ATPECII
POCIHMCBHKOI ®EJIEPAIIIT

KosTyH Osiena MukoJsiaiBHa
KaHOuOamka iopuouyHUX HayK, 0OYeHmxKa,
doyenmra Kageopu KPUMIHAILHO20 MA AOMIHICMPAMUBHO20 NPAsa
Axademii aosokamypu Yxpainu
M. Kuis, Ykpaina

30poifHa arpecis pociiicekoi ¢enepanii nporn Ykpainu 3amopisuia
3HaYHOI IKOAW MOBKULTIO. OOmamryBaHHA (OPTHQIKAMIHHUX CHOPYA,
BHOyxH OoempumaciB 1 TeXHIKM B MeXax NPHUPOJOOXOPOHHHUX TEPHUTOPIN
MPU3BOJNUTE A0 PYyHHYBaHHA MPUPOAHUX eKocucTeM. OcoOiaMBO CKIATHOIO
€ CHUTyallisl B MeXaX TEepUTOpii Ta 00’€KTIB MPUPOAHO-3aNOBIAHOrO HOHIY
VYkpainu, mo nepe0yBaroTh y TUMYACOBIH OKymarii. 3HauyHy HeOe3neKy I
JIOBKULISL CTAHOBJISITH IIOXKEKI HAa TEXHOICHHHUX 00’ekrax (Hadrobdasax,
OyaiBeNbHUX rinepMapkerax, ra3onpoBojax, MPOMHCIOBHX MiANPHEMCTBAX
TOWIO0). AKTHBHE 3aCTOCYBaHHsI apTuiepii Ta asiawii mig wac OoloBHMX mii
CIPUYUHSAE MACOBI 3arOpsiHHS B IPUPOJHUX E€KOCHCTEMaX, 30KpeMa B JIicax.
MacoBaHe 3aCTOCYBaHHsI PI3HUX THUIIIB 030pO€HHS NMPHU3BOAUTH /10 BUKHIIB
B arMoc(epy TOKCHYHUX PEYOBHH IIijl 4ac BUOYXiB OOENpHIIaciB Ta TOpiHHSA
pPaKeTHOro NHalbHOro. Benmuky 3arpo3y mis NOBKULIA CTaHOBHTH MAacOBE
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3aXOPOHEHHS Ta CIIAJICHHS TPYIIIB 3 HOPYIIEHHSIM CaHITApHUX HOPM. 3arajoM
BiifHa pociiicbkoi deaepanii mpoTd YKpaiHM 3aBaaia IIKOAW TOBKIJUTIO
Ha TIOHaJ 2 TPJIH IPH .

HaranpHO10 HEOOXiJHICTIO CHOTOJHI € CTBOPEHHS IIPaBOBOI JOKTPHHHU
KOMIICHCAI[Il EKOJIOTIYHOT IIKOIW, 3aloJisHOi 30pOHHOI0  arpeciero
pociiicekoi ¢enepanii mporn Ykpainu. Hapasi OcHOBHHM HOpPMAaTHBHO-
MIPaBOBUM aKTOM, IO BPEryJIbOBYE BIiJHOCHHHM 3 BH3HAYCHHS INKOIU Ta
30UTKIB, 3aBAaHMX YKpaiHi BHacHioK 30poiHOi arpecii pOCIHCHKOT
¢enepanii, € mocranoBa Kabinery MinicTpiB Ykpainu Bix 20 OepesHs.
2022 poxy Ne 326, skoro OyB 3aTBep/KeHHWI BimnoBimHmid [lopsmok Ta Ha
migcTtaBi Akoi Oyno NPHHHATO HU3KY METONHUK, 30Kpema: MeTomuka
BU3HAYCHHS pPO3Mipy INKOAM 3aBJAHOI 3€MJi, IpYHTaM BHACIiJOK
HaJI3BUYAHUX CUTyamii Ta/abo 30poifHoi arpecii Ta O0foBUX miit mix gac mii
BOEHHOTO CTaHy (3aTBep/keHO Haka3oM MiHmoBkiwis Bim 04 KBiTHA
2022 poky Ne 167); Meroauka po3paxyHKy HEOPraHi30BaHMX BHKH/IIB
3a0py/JHIOIOYHX PEYOBHH a00 CyMillli TAKUX PEYOBUH B aTMOC(EpHE MOBITPS
BHACJIIZIOK BUHUKHCHHS HaI3BHYAHUX CUTYAIliil Ta/a0o i Jac 11ii BOEHHOTO
CTaHy Ta BH3HA4YE€HHS PO3MIpIiB 3aBJaHOi IIKOAW (3aTBEPKEHO HaKa3oM
VYxpainu Bix 13 xBitHa 2022 poky Ne 175); Mertoanka Bu3HaueHHs! 30UTKIB,
3aIoJisIHNX BHACHIIOK 3a0pynHEHHsS Ta/abo 3acMivueHHS BOJI, CAMOBIJIBHOTO
KOPUCTYBaHHS BOJHHMH pecypcaMu (3aTBEpP/UKEHO HaKa3oM YKpaiHu
Bin 21 mmmus 2022 poky Ne 252); Meroanka BH3Ha4Y€HHS pPO3MipiB
BIIMIKOAYBaHHS 30MTKIB, 3alOMiTHUX MAepKaBi BHACIIIOK CaMOBLIFHOTO
KOPHCTYBaHHS HaJlpamMu (3aTBEpIKECHO Haka3oM  MIiHIOBKiIISA
Bim 15 Bepecus 2022 poxy Ne 366); Mertonamka BU3HAUEHHS IIKOAW Ta
30UTKIB 3aBIaHUX 3eMesibHOMY (DOHIY YKpaiHu BHAcCHigoOK 30poiiHOi arpecii
pociticekoi (eaeparii (3aTBepIkeHO HakazoM MIiHIOBKULIS Bix 18 TpaBHs
2022 poky Ne 295); Meroauka BU3HAYCHHS IIKOAM Ta 30WMTKIB, 3aMOMITHUX
jmicoBoMy (OHAY BHAcCHiOK 30poiHOI arpecii pociiicekoi Qeneparii
(3arBepmkeno Haxazom MingoBkimis Big 5 sxoBTHS 2022 poky Ne 414);
Merovka BU3HAUYEHHS 30MTKIB, 3aMOISIHUX HAaBKOJUIIHBOMY MPUPOTHOMY
CepelIOBUILy B MeEXKax TEPUTOPIAIbHOTO MOpS, BHKIIOYHOI MOPCHKOT
(exoHOMIYHOT) 30HHM Ta BHYTPIIIHIX MOPCHKUX BOJX YKpaiHH B A30BCHKOMY
ta YopHomy Mopsix (3artBepmxeno Hakazom MinmoBkimuisg Bin 19 ceprnus
2022 poky Ne 309); Meronnka BH3HA4YCHHS MIKOAW Ta 30MTKIB, 3aBHaHUX
TEPUTOPISIM Ta 00’ €KTaM MPUPOHO-3aNOBITHOTO (YOHIY BHACTITOK 30pOHHOL
arpecii pociiicekoi ¢enepanii (3aTBepmkeHo Haxazom MiHmOBKIIIA
Bix 13 xoBTHA 2022 poky Ne 424).

! IlIkoay moBkimmo Bix Biitau pd mpoTH YKpaiHu OIIHIOIOTH y MOHaz 2 TPJH TpH.
URL: https://www.unn.com.ua/uk/news/2018839-shkodu-dovkillyu-vid-viyni-rf-proti-
ukrayini-otsinyuyut-u-ponad-2-trin-grn (nata 3sepuenns: 05.04.2023).
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Ane y 3a3Ha4yeHHX BHIIE MeTOAMKaxX MPAaKTHYHO HE BPAXOBYETHCS
(hakTOp HETOOTPUMAHHS €KOCHCTEMHHX IOCIYT, OCKUIBKM Hapa3si B YKpaiHi
BIZICYyTHE 3aKOHOAaBYE 3a0e3NeueHHsT KOHLEMLIi EeKOCHCTEMHUX MOCIyr
(30kpema, 3akoH «IIpo eKOCHCTEMHI MOCIyrW» Ta BIIMOBIIHI METOIUKU
OLIIHIOBaHHS KOHKPETHHX BHUJIB €KOCHCTeMHUX mociyr). [IpuHarimHo
3ayBa)XMMO, 1110 3risiHo [TnaHy BinHOBIEHHS YKpaiHM), TOBKUJLUIEBY CKJIAJIOBY
sakoro (po3ain «EkomoriuHa Oesmekay») Oyjo NpPE3eHTOBAHO MIiHICTPOM
3aXHCTY JIOBKIUJUIS Ta IPUPOJHUX pecypciB Ykpainu Pycnanom Crpinbliem Ha
MixHapoaHiil KoH(pepeHIii 3 NMUTaHb BIAHOBICHHS YKpaiHu (4—5 mumHs
2022 poxy, M. Jlyrano, IllBefimapis) Ha MIHIOBKUIIS TOKJIAaNAETHCS
000B’s130k 110 31 rpymHsa 2023 poky po3poOHTH MpOeKT 3aKOoHY YKpaiHu
«IIpo exocuCcTEMHI MMOCTYTH», a TAKOK MPOTATOM IIECTH MICALIB 3 JaTH HOTO
OPUAHATTS PO3POOMTH MPOEKTH IiN3aKOHHUX AaKTiB, SKi BH3HAYATHUMYTh
MeperiKk eKOCUCTEMHUX TOCIYT, METOAWKH iX IHBEHTApH3alii Ta OI[iHIOBAaHHS,
IHII MEXaHI3MH peaizallil MojoXeHb 3aKOHY.

Omxe, Hapasi NEpIIOYEPrOBHM 3aBIaHHAM IS YKpaiHH, € OIliHKa
HEIOOTPUMAaHHUX YKpalHCBKUM HapOJIOM E€KOCHUCTEMHHUX IOCIYyT 3 METOI0
MPUEIHAHHS i€ CyMH JI0 3arallbHOTO 00CATY pemnapalliii, mo Oy/e cruiaueHo
pociero Ykpaini. UnHHI METOUKH OOYHCICHHS €KOJIOTIYHOI IITIKOTHU, TIPO SIKi
HIUIOCS BWIIE, IOBHOIO MIpOI0 HE BPaxOBYIOTh IIKOJIH, 3arojisHOT
BHACJIIOK HEIOOTPHMAHHS EKOCHCTEMHHUX IIOCIYI 4epe3 BiJCyTHICTh
BIJITOBITHUX METOIHK.

ExocucremMHi mocayrm — I BCi KOPHCHI pecypcH Ta BHUTOIH, SKi
JIFOIMHA MOYKE OTPHMATH BiJ IPUPOAH. Bil eKOCHCTEMHHUX MOCTYT 3aJICKUTh
3aI0BOJICHHS (yHIaMEHTAIBHUX ITOTPeO JFOAWHU B CEPEIOBHII iCHYBaHHSA i
MPOMYKTaX Xap4yyBaHHS, a OTXKE BiJl HUX MPSIMO 3aJ€XKHUTh PIBEHb HAIIOTO
XUTTA . SIK  BimoMo, JiicM 34aTHI BHAUISTH KHCEHbL Ta IOIVIMHATH
BYTJICKHCIIHIA ra3, 00JI0Ta — OYMINATH 1 MPUMHOKYBaTH BOAY, MOPCHKI Ta
IHIII MPUPOJHI TEPUTOPii — MO3UTHBHO BIUIMBATH Ha KJIIMaT, BPOXKaWHICTh
i 310poB’s moauHu. Le 1 € ekocucTeMHi mociyru.

Brpara exocucTeMHUX TMOCIYyr Ma€ JIOBOJII pYHHIBHI HACIiIKH.
Hanpuknan, 3HUIIEHHS Ta TOIIKO/DKEHHS JIICOCMYT IIpU3BEAE y ManOyT-
HBOMY 1O MacmITabHOi BITPOBOi €po3il 1 OIyCTENIOBaHHS IJIMX DErioHiB,
HEMOXXJIMBICTh ~ BIANIOYMHKY Ha  a30BO-YOPHOMOPCBHKOMY  Yy30epeski
HETaTHBHO BIUIMHE HA CTaH 37I0pPOB’sl HACENICHHS Y KpaiHu.

VY Haymi icHye noBoui Oarato kinacugikamiii mocmyr ekocmcreM. Ham
iMmoHye knmacuikamig, mpencrasnera y 3BiTi “Millennium Ecosystem
Assessment” (MEA), mo migroronenuid mif erigoro OOH wmixaapomHum

2 Bacumox O., Imminceka JI.  Exocucremui nocnyru.  Ormsa.  URL:

https://uncg.org.ua/wp-content/uploads/2020/09/EcoPoslugy_web_new.pdf (nata
3BepHenHst: 05.04.2023).
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HAYKOBHM KOJIEKTUBOM, [I¢ €KOCHCTEMHI HOCIYIU HMOAUIAIOTHCS Ha YOTHPH
rpynu: 1) 3abesmeuyroui (provisioning Services) — mocayru Bif MpOIYKITil,
Ky HaJal0Th EKOCHUCTEMH: IIPOJOBOJIBLCTBO, BOJAA, JIEPEBHHA, BOJIOKHO,
najnBO, TEHETHYHI pecypcH, OHMTHa Boma; 2) perymoroui (regulating
Services) — MmoCIyrH PEryNOYNX E€KOCHCTEeMHHX IMPOIECiB: (GopMyBaHHS
KIIiMaTy, 3axUCT BiJ TOBEHEW Ta IHIIMX CTUXIHHUX JIMX, KOHTPOJIb
3aXBOPIOBaHb, MOTJIMHAHHS BiJAXOIB JIIOACHKOI )KUTTEAISUIEHOCTI, OUNIIEHHS
BOJIH 1 OBITPs, O0poTHOa 31 WKigHMKamu; 3) KyneTypHi (cultural services) —
BKJIaJ CKOCHCTEeM Yy 30aradeHHs KyJbTYpHHUX, JYyXOBHHX Ta C€CTCTHYHHX
ACTIEKTIiB JIOACHKOTO M0OpoOyTY: eMomii BiJ CIHUIKYBaHHS 3 IPHPOIOIO,
BITIYTTS MICIICBOCTI, CepeIOBHUIIE s POPMYBaHHS CLIOCOOY KUTTS, 3BUYAIB
i Tpamuiit; 4) migrpumyroui (Supporting services) — mocayru, sKi
3a0e3MedyIoTh OCHOBHI E€KOCHCTEMHI Tmporecu: (QOpMyBaHHA IpYHTY,
MepBUHHA TIPOXYKTHBHICTh, 0a30Bi OioreoximiuHi mporecu (Kpyroooir
TMOMBHUX PEUOBHH, GOTOCHHTE3), CEPEIOBHUIIE ePeOyBAHHS .

Yci  ekocHCTEeMHI TOCIAyrH O€3KOIITOBHI, OCKUIBKH JIIOAM HE
OIUTaYyIOTh IX BHUKOPHCTaHHS ab0 CHOXXMBaHHS. YacTHHY TakMX MOCIYT
MOYHA MOHETH3yBaTH, TOOTO OIIHMTH y TPOIIOBOMY eKBiBameHti’. Taka
MOHETH3allisl MOoTpiOHa, 100 BKIIOYMTH JIO CYMH pemaparii, ski
CIuladyyBaTHMe pocisi YKpaiHi, 1 BapTiCTh HEJTOOTPUMAaHHX EKOCHCTEMHHX
TIOCITYT.

ITpn cTBOpEHHI KOMIIEHCALIHHOTO MEXaHi3My MAaEeMO BpPaxOBYBaTH
MDKHApOTHY NPAKTAKy KOMITEHCAIii eKOJIOTIYHOl INKOAM, 3aIloisTHOL
BHACIIIJTIOK BOEHHHX JIiff, 30KpeMa mpakTiky Mixaapoanoro cyny OOH. Tak,
KOHIICTIIIIF0 €KOCHCTEMHHUX IOCTyr OyJo BHKOpHcTaHo y cmupaBi «[leBHa
JisuTbHICTB, TipoBeeHa Hikaparya y npukopaonsiit 30H1 (Kocra-Pika mpotn
Hikaparya)». Kocra-Pika s BuU3HAuYeHHS pPO3MIPY EKOJOTIYHOI HIKOAX
BUKOPHUCTAJAa «IAXIZ €KOCHCTEMHHUX IOCIYr», 3TIAHO 3 SKUM I[IHHICThH
JIOBKIJIUISL OL[IHIOETHCS Yepe3 MOCIYTH Ta TOBAPH, SIKi BOHO MOYXKE HaJaTH 1 sIKi
MOXYTh OyTH 4YM HE MOXYThb OyTH IpojaHi Ha pHUHKY. BpaxoByBaru
MOTPIOHO SIK NpPsAMY, TaK 1 HENpsIMy CIIOKHBYY BapTICTh E€KOCHCTEMHHX
TIOCIIYT 1 TOBapiB 3 METOI0 TOYHOTO BpaxyBaHHs IiHHOCTI noBKimil. Came

® Ouinka MIOCITYT €KOCHCTEM, 3a0e3MedyBaHuX JlicaMd YKpaiHH, Ta MPOMO3UILii 1010
MexaHi3miB miaTu 3a mociyru exkocuctem. URL: https://d2ouvy59p0dg6k.cloudfront.net/
downloads/evaluation_of_forest_ecosystem_services_and_proposals_on_pes_mechanisms.
pdf\ (nara 3Bepuenns: 05.04.2023)

Bacuwmok  O., Inbminceka JI.  Exocucremui mociayru. Ormsin.  URL:
https://uncg.org.ua/wp-content/uploads/2020/09/EcoPoslugy web_new.pdf (mara
3BepHeHHs: 05.04.2023)
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TaKM{ MiAXiH 03BOJIsIE BpaxyBaTH IOBHY 1 NOTEHIIHHO JOBrOTPHUBAILY
WIKO/Y, 3AMO/isHY T0BKiLIO’,

OTxxe, B OCHOBY MailOyTHHOTO KOMIICHCALIIHHOTO MeXaHi3My Mae OyTH
MOKJIAJICHO  «IiJXiZi EKOCHCTEMHHMX IOCIyD», IO JO3BOJHUTH 3HAYHO
30LIBIIMTH CyMy pemapaiiid, M0 cIUladyBaTUMe pociiicbka Qeneparis
Vkpaini. [lna  3a0e3neueHHsT MPAaBOBOTO  PETYNIOBaHHA  KOHIEMIT
€KOCHUCTEMHHUX IOCIYT HEOOXiJHO PO3pOOMTH Ta NMPUHHATH 3akoH YKpaiHh
«IIpo exocucTeMHI OCIYTH» Ta 3a3HaY€Hi BHIIE HOPMAaTHBHO-TIPABOBI aKTH,
CIpsMOBaHI Ha Horo peamizamito (HacaMIepen, METOUKH iHBEHTapu3aIlil Ta
OLIIHIOBaHHS €KOCHCTEMHHUX ITOCIYT).

® Mixuaponsuii cyn. BeGeropinka crpaeu «IIeBHa IisuibHicTh, npoBenesa Hikaparya
y npukopuorsiit 30Hi (Kocra-Pika nporn Hikaparya)». URL: Certain Activities Carried
Out by Nicaragua in the Border Area (Costa Rica v. Nicaragua) (icj-cij.org) (mara
3BepHenHst: 05.04.2023).
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DOl https://doi.org/10.36059/978-966-397-298-5-11
KJIOYOBI 3AI'PO3U i1 BUKJIUKH I'IOBAJII30OBAHOI'O CBITY

Ko3pma Bacnias BacninoBunu

OOKMOp NONIMUYHUX HAYK, OOYeHM,
npogioHuil Haykosutl cnigpobimuux HOL]
Hayionanvnoi akademii CBY
m. Kuis, Yxpaina

3a Micsup 10 NOBHOMAacITAaOHOTO POCIHCHKOTO BTOPTHEHHS Ha
teputopito Ykpaian B OOH Ha3Bamu m'sTh TOJIOBHHUX 3arpo3 SIKi OYiKyIOTh
moxactBo y 2022 poui. IIpo HuX pO3MOBIB TEHEpATbHUH CEKpeTap
Opranizamii  OO'eqHannx  Hamiii  AnTOoHly [yreppim.  «I[lanmemis
KOpOHAaBIpyCy, KIiMaTHYHAa KpHU3a, CTaH CBITOBOI (PIHAHCOBOI CHCTEMH,
iHTepHeT-0€33aKOHHSA 1 3arpo3u MHUpY i Oe3meni — Ie HaWOUTbIN BUKIHMKH,
110 CTOSITH MIepell CBITOM TIPsIMO 3apas», — 3asaBuB ['yreppim Ha ['eHepanbHii
Acam6iei OOH B Hiro-Mopky. 3a iforo cioBamu, CBIiT He MOXKe irHOpYBaTH
1i mpo6IeMHu Ta BUPpilTyBaTH iX MOTPIGHO Gyae 06'exHABIINCE .

[likaBo, IO 3 BHIIETICPETIYCHOTO BIAJOCS TIOMOJATH, BHPIIINTH,
3MEHIIUTH 32 MHHYJIMH PpIK 1 $IKI BUKIMKH 3aJIMLIAIOTBCS aKTyaJlbHUMHA
y 2023 poui? bepyun 10 yBaru pi3HOMaHITHI MIKHAPOJHI JOCHTIDKEHHS, 3BITH
NPOBIHMX  CBITOBUX AHATTHYHHMX IICHTPIB, HEYPSAOBUX  OpraHizarfii
1 MDKHapomHWX oOprasizamii, Takux sk OpraHizamis €KOHOMIYHOTO
criBpoOiTHHITBa Ta po3BUTKY (OECP), 11010 iXHiX MPOrHO3IB Ha MOTOYHUI PiK
MH 0a4MMO T1’SITh OCHOBHHX PH3HKIB, SIKi OyIyTh CTAHOBHUTH 3arpo3y Ul CBITY
y 2023 pori: nepuuidi — auBepcudikallisi TeONoNITUYHUX PU3MKIB 1 3arpo3
r7100aJIbHOTO eKCTPEMI3MY; IPYTHH PU3HK — 1I€ PU3HK MOTIINONCHHS MOJIITHYHOT
noJsIpu3arii Ta 30UIBIICHHS KUIBKOCTI COI[IAbHUX 3aBOPYIICHB; MO-TPETE, 1€
3pOCTaHHS KiOEp3JIOYMHHOCTI Ta pHU3HK 30010 TJI00aTBHOI KibepMepexi;
YETBEPTUH PH3UK — II¢ OINCpAIliiiHI PU3UKH Ta PU3MK MOIIHOJICHHS CBITOBOT
EHEpreTHYHOI KPH3H; I’ SITHiT | OCTAHHIH PH3HK — KIIMATHYH] IpoGIeMr.

OTKe, y NOpIBHSHHI 3 MHHYJIMM pOKOM, AaKIIEHT 3MICTHBCS Ha
0e3reKoBy CKJIQJIOBYy 1 3Ha4Hy pojb Y LbOMY BiJirpae po3s’si3aHa
Pociticekoto deneparieto arpecuBHa BiliHa MpoTH YKpainu. Sk Ou 11e
CapKacTUYHO HE 3By4Yaslo, ajie He Oyso O macTs Tak HeIacTsi JOHOMOTJIO.
3 modaTKOM TOBHOMACHITa0HOI POCIHCHKO-YKpaiHCBKOI BiffHH OJHA

! B OOH Haspamu m'satb 3arpos wist ceity B 2022 poui. (6. x.). HoBuun Ykpainu —
ocranHi HOBMHH YKpainu ceoroini — YHIAH. https://www.unian.ua/world/v-oon-nazvali-
p-yat-zagroz-dlya-svitu-v-2022-roci-novini-svitu-11679871.html

2 Alkin, K. (2022, 26 rpyass). 5 main global risks for 2023 | Column. Daily Sabah.
https://www.dailysabah.com/opinion/columns/5-main-global-risks-for-2023
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npobiema Oyjga Taku BHpillleHa, — BAAIOCS MOIOJATH MAHAEMIIO
KOpoHaBipycy. MOXXEMO TOCTaBUTH TaJO4Ky. A SKIIO CEpHo3HO, TO
BroprHeHHss Pocii 10 VYkpaiHu crano HaHOLIBIIMM BUKIMKOM  JUIS
MDKHApPOIHOTO MOpAAKY. 3 daciB Jpyroi cBiTOBOi BiifHH CBIT HE CTHKaBCS
3 MOMIOHMM LMBLTI3ALIMHUM 3iTKHeHHsM. [lepen wmiero 3arpo3or0 BCi iHII
3arpo3u BiMIMOUIA Ha 3aAHIA TulaH, Oa OimbIle «IIHpOKOMAacIITaOHA
BiliChKOBa  arpecist «OparTchkol» KpaiHH Ha YKpaiHy JIOKOPIHHO
TpaHcdopMyBasia CBITOBY IOJIITHYHY, €EKOHOMIUHY, O€3MIEKOBY, T'yMaHiTapHy
KapTy, pO3AUIHIIA CBITOBY ICTOPII0 Ha «I0» Ta «IICHs», MiAHSAIA MHTaHHS
BiliHU 1 MUPY Ha HOBUH PiBEHb CAMOBH3HAYCHHS JIFOJICHKOT uI/IBini3aui'1'»3.

Bucrymatoun Ha camiti Bemmkoi 20 MiHICTp 3aKOpIOHHHX CIIPaB
VYxpainu Haronocus: «Pocificbkuii iMmepianiaM Ta arpecis HiIpUBaOTh YCIO
apxiTeKTypy TIo0anbHOi Oe3rmekn, eKOHOMIYHOI CTaOLIBHOCTI Ta TOPTIBIIL;
BOHH TMPOBOKYIOTH OJHY 3 HAai)KOPCTOKIIIMX MPOJOBOJBYMX  Ta
EHEpPreTHIHNX KPH3 Y HOBITHIiT icTopiin”.

My 1iIKOM NOAIISEMO AYyMKY, IIO TEONOJITHYHI Ta EKOHOMIYHI
HACIIAKY I1i€l BiffHM CTAaHOBJIATH CEPHO3HY 3arpo3y He JIWIIe Uis Y KpaiHd,
a 1 Juis r100ankHOTO MHUpY Ta po3BUTKY. [lo-mepiue, BiifHa B Ykpaini Moxe
MIPU3BECTHU 10 CKOPOUCHHS BUPOOHUIITBA Y BCHOMY CBITI, III0, CBOEIO YEProI0,
MOX€E MPU3BECTH 10 3MEHIIECHHS JIOCTYNHUX KOIITIB, IO BUALISIOTHCS Ha
cdepy pO3BUTKY 3 JepKaBHHUX 1 MPUBATHUX JpKepeln. Tpuani OoifoBi mii Ta
€KOHOMIYHI CaHKLil y BIANOBIAbL HAa HHUX CTaHyTh Ha 3aBaji PO3BUTKY
CBITOBOI TOPTIBIi Ta E€KOHOMIYHOMY 3pPOCTaHHIO, OOMEXYIOUH BHILICHHS
KOIUTIB i3 JIepOI0/KETIB Ha MIATPUMKY NPIOPUTETHUX 3aBlaHb y cdepi
PO3BHUTKY SIK y MeXax KpaiH, TaKk 1 Ha MDKHapomHoMy piBHI. Takum ke
YMHOM IOTOKHM HPUBATHOTO KaIliTajy, sIKi BXE JOCATIM KPUTHYHOT MEXi
BHacminok mangemii COVID-19, MoxyTe mocTpakaatu Ine Oinblme depes
nmocaa0sIeHHs H0oBipy iHBecTOpiB. Hamami 1me Mo)ke HEraTWBHO BILUIMHYTH Ha
CIIPOMOXHICTh KpalH, OCOONMBO THX, € CHUTYyallisl € HecTaOiIbHOI Ta
Ypa3iMBOIO 10 HUHILIHIX KaTakJIi3MiB, 3ajy4aTH HeoOximHe (iHaHCYBaHHS
y cthepy po3BuTKy. [lo-apyre, OCKiIbKH OLTBIIICT MPOBIIHUX KPaiH-IOHOPIB
HaMararoThCsl BIIOPATUCS 3 TYMaHITApPHOIO KPH30I0 B YKpaiHi, BiI0YBatOThCS
cepio3Hi 3MIHM B TIONITHII, SKi IOTEHLIHHO MOXYTh MaTH CEpHO3HI
HACIIIAKU IS BUAUICHHS MIXHApPOIHOI gormomMord. HemogaBHe 301bIICHHS
000pOHHOTO OFOKETY B €BpOIIi Y BiIIIOBIb HA MiJABHUINCHI PU3UKH O€3MEKU
MOJKe BIUIMHYTH Ha BHIUICHHS MDKXHAPOJIHOI JOIIOMOTH Ta iHII OIOMKETHI
Butparu. Ilo-Tpere, JaHIIOroBa peakilisi BHACTIJOK T'yMaHITapHOI KpH3n

IOpunmma  B. (2022). TeomosniTuyHi Ta TEOCKOHOMIuHI 3MiHH, (opMoBaHi

ITiI BIUTMBOM pOCIMCBKOI arpecii, Ta OHOBJECHHS Micus YKpaiHH y CBITOBOMY IPOCTODI.
Kuis : Ilentp Pazymxosa, 2022. C. 5.

* (6. m). hitp://mfa.gov.ua/news/address-minister-foreign-affairs-ukraine-dmytro-
kuleba-g20-foreign-ministers-meeting
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B YKpaiHi, [0 BIUIMHYJIAa Ha LIHU HAa CUPOBHMHHI TOBapH Ta €HEProHoCii,
MIOIITUPIOETRCST  TAaJIeKO 32 MEXi TEpHUTOpid, Je TPHUBAIOTh BOEHHI ii.
3pocTaHHs LiH y MOEAHAHHI 31 3pOCTaHHIM IHQIAUIKHOIO Ta GOProBOro
THUCKYy MOJKE CIPHYMHUTH HECTaOUIbHICTh Ta HeBHOBOJeHHA. Ha Pociro Ta
VYxpainy npunagae 30% CBITOBOTr0O eKCIIOPTY MIIEHUIIl; BOEHHI Aii B YKpaiHi
3arpoXyIOTh CHPUYMHHUTH TIIOOAIBHY HPOJOBOIBYY KPH3Y. 3POCTaHHS IIiH
Ha ra3 TakoX 3arpoXye KpaiHam, IO PO3BUBAIOTHCS, SKi IMIOPTYIOTh Ha(TY,
1 MOXe CHPUYMHUTH €KOHOMIYHI TPYIHOIII Ta PEelecito 1 mo-ueTBepTe, MpsaMi
1 HempsMi HACHIAKU BiffHE B YKpaiHi MOTIpUIYIOTH CTaH 0araToCTOPOHHBOI
CHCTEMH PO3BUTKY, SIKa i 6€3 TOr0 3a3Ha€ HaAMIPHOIO THCKY".

Mu >XMBEMO B €MOXy IWHAMIYHOTO PO3BHUTKY CBITOBHX MOXIH Ta
rII00aJIbHUX 3PYLIEHB SIKi TOPKAIOTHCS BCIX Cep KUTTENISUIBHOCTI JIIOACTBA.
VY 3BS3Ky 3 pOCIHCHKOIO arpeci€lo CBIiT 3ITKHYBCS 3 PAIOM CKJIaIHUX
BHKITUKIB, SIKi IIOCTABWJIM MiJl CyMHIB MIKHAPOJHUH MOPSAIOK Ta BUMAararTh
BINMOBIMHUX pilmeHs Ta nOif Bim MikHapoxHoi cmoimeHOTH. OxHUM
3 MEePIIOYEPrOBUX BUKIMKIB € BiJHOBJICHHS MIXXHAPOJHOTO MOPSIKY 1 HOPM
MDKHApOTHOTO TIpaBa, CTBOPEHHS MI€BHX Ta IIBUAKHX MEXaHI3MiB
pearyBaHHs Ha OyIb-sKi 3arpo3u riodaipHoMy Mupy. He cekper, mo ponb
Pan6esy OOH 3BoAHTECS CHOTOIHI JIUIIE 10 ACKIAPATHBHUX 3asB 1 )KOTHUM
YMHOM HE MOXK€ BIUIMHYTH Ha arpecopa, ocoOJMBO SKIIO IIMM arpecopoM
€ mocriitamii uneHn Paam besnexw. Tak CBIT Hamaraerbcs BIUTMHYTH Ha
Pociiicbky ®enepallito IUITXOM BBEICHHS MDKHAPOTHHX CAHKI[N OJHAK,
Pocis mponorxkye miaTpuMyBaTH BIHCHKOBY NPUCYTHICTH Ha TEPHUTOPIi
VYkpainu i IOKH 110 He 30upacThCst MPUIUHATH BiliHy. 1lle omHUM BUKIMKOM
€ TyMaHiTapHa curyamid. BiitHa mix Pociero Ta YkpaiHOIO IPU3BOIUTH IO
eBaKyallii MiJIbHOHIB JII0JIel Ta MOUIMPEHHS ryMaHiTapHoi kpu3u. HeoOxinHo
3a0€3MeYNTH JIOCTYN 10 TyMaHITapHOi JOMOMOTH Ta 3aXMCT IIpaB JIOJEH,
sIKi OyJIM 3MyIIeHI MOKMHYTH CBOT AoMiBKH. HapemTi, HeaOUsKUM BUKINKOM
€ TIMTaHHS SHEPreTHYHOI Ta IPOJIOBOJILYOI Oe3MeKH MUIBHOHIB Joaed 1o
BChOMY cBiTy. LliHa Takoi Oe3neKku — XKHUTTs a00 CMEPTb.

Ocp Tak JiMie 3a OIUH PIK Mepea JIOJCTBOM Ha JIoAady /0 CTapux
3arpo3 AoAanaucs pu3aldyTi crTapi. 3HOBY SIK 1 BICIMAECAT POKIB TOMY
LUBUTI30BaHUH CBIT 3MYIIEHUH AyMaTH, IO pOOUTH 31 CXNOJICHUM Ha BEJINUi
JUKTATOPOBI, 1110 3HEBAXKAE ICHYIOUMH CBITOBHI mopsaok. [Ipasaa, ciipaBa He
JIMIIE B TEPCOHI ChOTOMHIMIHBOrO pociiickkoro dropepa. Hapasi Bimkputum
1 HEIOCTaTHBO JTOCIIHKEHUM 3aJTUIIAE€THCS MMUTAHHS PO MPUYMHUA CTIHKOCTI
POCIHICBKOr0 €KCIaHCIOHI3MY Ta CTYIiHb BiIIOBIZAIBHOCTI pOCisSH 3a mii
ITyTiHCBKOTO MOJIITHYHOTO pexumMy. [IpoTe 11e Tema 30BciM iHIIOT PO3MOBH.

OTXe, BaXXJIMBO MaM'sITaTH, II0 3aXHCT MIDKHAPOIHOTO MOPSIKY Ta
3a0e3meueHHs] MDKHAPOAHOI OE3MEeKH € CIIJILHOI BiINOBIMATBHICTIO BCIX

® (6. m). https://www.undp.org/blog/war-ukraine-call-investment-global-peace-and-
development
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KpaiH Ta MDKHApOAHUX opraHizauiil. Sk i Tozl moxonaru ra00anbHy 3arpo3y
MOJKJIMBO JIMIIIE CIIUTFHAMU 3yCHJUISIMU TEIEp yKe aHTHITYTIHCHKOT KOAJTIIIii.

DOl https://doi.org/10.36059/978-966-397-298-5-12

JAEAKI INTAHHS ITPABOBOI'O PEI'YJIFOBAHHSA
CIIBPOBITHULITBA YKPAIHU TA €EBPONIEMCHKOI'O COIO3Y
Y CO®EPI BOPOTBHBU 31 SMIHAMM KJIIMATY

Tparuwok Oaecs SIHiBHA
Kanouoam rwpuoudHux Hayx, npogecop,
doyenm xkagedpu npasa €sponeticokozo Coo3y
Hayionanvroeo ropuduunoeo ynisepcumemy imeni Apocrasa Myopoeo
M. Xapxis, Ykpaina

Hacmigku 3MiHM KTiMaTy B OCTaHHI JECATHIITTS HaOymu 3HAUYEHHS
mpoOJeMH IIaHETApHOTO MacmTady, sKa € OOHUM i3 THX TJI00aTbHHX
BUKJIMKIB, 10O BH3HAYalOTh IMOPANOK JEHHHH SK MDKHApOJHOTO
CHIBPOOITHUIITBA, TaK 1 MI>KHAPOAHOI Ta HAIIOHAJIBHUX IOJITUK OULIBIIOCTI
nepxkaB  cBitry. KiiMaThuyHa ckiajoBa HHMHI TpoHHM3ye Oarato cdep
CYCHUTBHUX BIIHOCHH, 30KpeMa TaKMX SK 3aXWUCT TMpaB JIIOJWHH,
3a0e3neucHHsl MIDKHApPOJAHOI Ta HAIiOHAJIBHOI OC3MEKU EKOHOMIYHUMN
PO3BUTOK TOIIIO.

3ycWJUIIMH ~ MDKHapOJHOTO  CITIBTOBAPUCTBA HUHI  (OPMY€EThCS
VHIBEpCAIbHUHA MEXaHi3M IPOTHIl 3MiHAM KIIMaTy, Y PO3BHTKY SIKOTO
MIPOBiJIHA POJIb HAJEXHUTh €BponelickkoMy Colo3y, SIKMI € OHUM i3 JiJepiB
Yy CTBOpEHHI CBITOBHX CTaHIApTiB y KiiMatuuHiii cdepi. Bin He nmmre
aKTUBHO BIUIMBAa€ Ha 3MICT YHIBEpCaIbHHX HOPM Yy cdepi OXOpOHHU
HaBKOJIMIIHBOTO CEPEeIOBHIIA 3arajioM, 1 3aXHCTy KIIIMaTy 30Kpema, a i Ha
CBOEMY PIiBHI CTBOPIOE HOPMATHBHY 0a3y 3 e€JeMEHTaMH HaHAIIOHAIBHOCTI,
sKa € 3pa3KoM JUIsl YCiX IHIIMX JepKaB, Ta HaBiTh BIUIMBA€ HAa PO3BUTOK
3aKOHO/IaBCTBA TPETIX KpaiH y BIAMOBIIHINA cdepi, mepenyciM THX Aepikas,
SIKI aKTHBHO NparHyTh HaOyTu wieHctBo y €C.

VYkpaina 23.06.2022 p. Ha mixgcrtaBi Pimenas €Bpomelicbkoi Pamu
HalyJa cratyc Jep)kaBu-KaHauaara Ha BcTyn ao €C, 1o craBUTh mnepen
HAIIMM CYCIJIBCTBO 1 HApOJOM HOBI 3aBIaHHS 13 MOJANBINOI aJamTarii
HalliOHAIBHOTO 3aKOHOAABCTBAa YKpaiHu jno mpaBa €C, 30kpema iy cdepi
NpoTUAii 3MiHaM KJIiMary.
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OCHOBHMM, LEHTPaJbHUM MDKHAPOIHHMM JIOTOBOPOM, KU BHU3HAYAE
3arajbHi 3acaau criBrnpani Ykpainu ta €C y cdepi, sika po3risiIacThes,
€ Yroza npo acouiariro Mixk YKpaiHoto, 3 oiHiel cTOpoHH, Ta €BporneiicbkumM
Coro3om, €BpornelicbkiuM CIiBTOBAPHCTBOM 3 aTOMHOT €HEPreTHUKH Ta TXHIMHU
JiepKaBaMU-dICHAMH, 3 iHII01 cToporn, 2014 p.' (VA). 3 HaByTTs YMHHOCTI
VYromoro 01.09.2017 p. BinmOyBaeTbcs akTUBi3amis pedopMyBaHHS
3aKOHO/IaBCTBa YKpaiHM y EKOJOTIYHIA Ta KIIMAaTHYHHX cdepax, M0
TIOB’513aHO 3 HEOOXITHICTIO BUKOHAHHSI HAIOIO JIEPKaBOIO THX 3000B’s3aHb,
SIKI BUIUIMBAIOTH 13 MoJI0KeHb [ 1aBu 6 «HaBkonmmine cepenoBumie» Pozmimy
V «ExoHOMIUHEe Ta Tramy3eBe cHiBpoOITHHOTBO» (CT. cT. 360-366 YA).
Bognowac mnwTaHHS CIHIBpOOITHWITBA MIOAO 3MIHH KIIMaTy Ha3BaHO
HalIepmuM cepes HampsMKiB y paMKax CIIBIIpami MIOA0 HAaBKOJIUIITHHOTO
cepenoBuma (ct. 361 YA), mo migkpeciaroe HOro MPHHIUIOBY BasKIHBICTB.
KirowoBumMy npuHOMIAMHU B3a€EMOAIT CTOpiH 32 YA € IMPUHIOWI PiBHOCTI Ta
B3a€EMHOI BHIO/IM, @ TaKOXX IPUHIMII MOBAard 10 3000B’S3aHb B paMKax
OararoctoponHix yrox CropiH y cdepi 3axuUcTy HaBKOJIUIIHBOTO
cepeIoBHINa Ta 0OPOTHOH 31 3MIHOIO KIIIMATY.

[ToctynoBe HaOnM)KeHHS 3aKOHOJABCTBA YKpaiHM [0 TIpaBa Ta
noiitukn €C y cdepi OXOpOHM HOBKUIIS 3MIHCHIOETHCS BIIOBIIHO 10
Honatky XXX 10 VA, sikuii cripsIMOBaHHIA Ha alipOKCHUMAIIII0 3aKOHOITABCTBA
VYxpainu 10 29 nupektus Ta pernaMedTtiB €C y 8 TeMaTHUHNX C(bepaxz. IIpn
upoMy Huska crateil ['nasu 6 «HaBkomuine cepepoBuiie», Joaarky XXXI
moa0 KiiMaTH4YHOI momiTHKH, [maBu 13 «TopriBmg ta crammii po3BHTOK»
3aNUIIAIOTRCS 11032 yBAaror, XO4a BOHH 1 MICTATH OKpeMi HaJBaXIIWBI
MPUHIUIHA W TIiAXOMW, SKi MaloTh 3aCTOCOBYBATHCH IO EKOJOTiYHOI Ta
KJIIMaTH4YHOI MOJNITHKM 1 mpaBa B YkpaiHi. Lle, cepen iHIIOro, CTOCYEThCS
iHTerpanii eKoJIOTIYHOI MONITHKKM B iHImI cdepr, BHKOHAHHS Oararto-
CTOPOHHIX EKOJIOTIYHUX YToj, IHCTHTYLIHHOT pedopMH, BIPOBAIKEHHS
MIPUHIMITY «3a0pyAHIOBAY IUIATUTHY» Ta MPHHIMITY TIEPECTOPOTH.

Cepen 0THOCTOPOHHIX 3000B’s13aHb, SIKI MOBUHHA BUKOHATH YKpaiHa 3a
Honatkom XXXI, Ha3Bani Taki: iMruiemeHTaniss YkpaiHoio KioTrcekoro
npotokoiny 1o PamkxoBoi kouBenuii Opranizanii O0’exnannx Hamiii mpo
3MiHy KiiMmaty 1997 poky, BKIIIOUaroum BCi KpHUTepii BigMOBiAHOCTI uIs

! Yrona mpo acoiamiio Mix YkpaiHoio, 3 ofHi€i cropon, Ta €Bporneiichkum Coro30M,
€sporneticbkiM CIIBTOBapUCTBOM 3 aTOMHOI eHeprii i IXHIMH Jep)KaBaMHU-4YIICHAMH,
3 iHwoi croponu, 2014 p. Oghiy. sich. Vrpainu. 2014. Ne 75. Cr. 212.

2 3okpema y nomatky XXX 1m0 A y cekropi «3MiHa KIiMaTy Ta 3aXHCT O30HOBOTO
miapy» BH3HAYEHO TPU HOPMATHBHO NpaBoBuX akTh €C, 10 SKUX IOBHHHO OyTH
aJIarTOBAaHUM HalllOHaJbHE 3aKOHOIAaBCTBO YKpaiHH, 1ie, 30kpeMa: Jupexrusa 2003/87/€C
PO BCTAHOBJIEHHS CXCMH TOPTiBIi BUKHMAAMHM IApHUKOBHUX Tra3iB Yy paMkax
CnisroBapuctBa; Permamentr €C Ne842/2006 mpo meBHI (TopoBaHi HMapHHKOBI Tasu;
Pernament €C Ne2037/2000 nipo pevoBHHH, 110 PYHHYIOTh 030HOBUH 1Iap.
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MTOBHOTO 3aIIPOBA/KEHHS KIOTCHKUX MEXaHI3MiB; pOo3poOJIeHHS IUTaHy Aild Ha
JIOBTOTEPMIHOBY TIEPCIIEKTHBY CTOCOBHO IIOM AKIIEHHS 3MiH KIIMaTy Ta
ajantanii 0 HHUX; pO3pOOJEHHS Ta 3alpoBaJUKEHHS JIOBrOCTPOKOBUX
3aX0/1iB, CIIPSIMOBAHUX Ha CKOPOYEHHS BUKHU/IIB ITAPHUKOBHX T'a3iB.

BukonaHHs YKpaiHOI IIOJ0XKEHb YTOAM IIPO acoIalliio, 30KpeMa
1 TUX, IO CTOCYIOThCS NHUTaHb 3MIiHU KJIIMaTy, € MPEJAMETOM MOHITOPHHTY
3 6oky €Bpomnelicbkoi Komicii, sika Ha OCHOBI 3BiTy HaIlIOi Aep>KaBU BU3HAYAE
cdep, ae AOCATHYTO Mporpec, Ta iHAeHTHdIKye Ti chepu, e BiaMidaeTbes
BiAcTaBaHHSA (OCTaHHIA 3BIT MO0 BUKOHAHHSA YKpaiHoio YA OyB
onpumoaaennit 07.03.2023 p).

JlocsATHeHHsT TIEBHOTO TMporpecy YKpalHOW Yy TpoBeleHi pedopm
y cdepi eKoJOoTiYHOTO 3aKOHOAABCTBA IaB MOXIIMBICTH YKpaiHi OXHIN
i3 mepumx mixTpuMaTH iHimiaTHBY €BpONEHCHKOro 3eneHoro Kypey® Ta
3armovaTKyBaTu fgianor 3 €sporneiicbkiuM Cor030M MIOA0 MOTYYeHHS Y KpaiHu
1o Hporo. Il{o y cBOIO uWepry aajio MOKIHBICTE YKpaiHi pO3MOYaTH 3€ICHY
TpaHC(OPMALIIFO CBOrO EKOHOMIYHOTO PO3BUTKYY".

B ymoBax moBHOMacImITaOHOI BOEHHOI arpecii pd mnpotu Ykpainu
CHIBpOOITHUIITBO MDK Hamom JepxkaBolo Ta €C 3 muranb 060poThOM
31 3MIHOIO KJIIMaTy He JIMIIe HE NPHUIMHWIOCS, a W HaOyJo IMOJAJIBIIOrO
PO3BUTKY Y KOHTEKCTI HOBHX BHKJIMKIB Ta 3arpo3. He auBnsducy Ha 3Ha4HI
TPYZAHOINI, Hamla JAepXkaBa TIIPOJOBXKYE BHKOHYBaTH B35TIi Ha cebe
3000B’s13aHHS Y KJIIMaTH4IHIM cdepi 32 Yromomo mpo acorjiamilo Ta B paMKax
IHIIAX OpTaHi3aIliifHO-TIPaBOBUX YTBOpEHb, TAaKWX sK Tmporpama CximHe
mapTHepcTBO Ta FEHepreTwdHe CHIBTOBAapHCTBO, 1O SKOTO YKpaiHa
nmoenaanacs me y 2011 p.

HeoOxinHo 3BepHYyTH yBary, mo Ha (OHI MOAid, IO BiAOYBAIOTHCS
y Haiiii KpaiHi, po3novanocst CHiBpOOITHHITBO YKpaiHu 3 €BpONelChKUM
Co1030M 3a HOBHM HANpPIAMKOM — jomoMora Vkpaimi. 18.05.2022°
€pporeiickka  Kowmicis  ompumtognmna CTpaTeriio  BiTHOBICHHS — Ta
PEKOHCTPYKIIT HAIIOl IepKaBu. Y bOMY JOKYMEHTI BKa3aHO TOMIDXK 1HIITHM,
0 MATPUMKa YKpaiHM BigOyBaTHMEThbCsS y CBITJI 3acaj Ta CTaHAApTIiB
KIiMaTHIHOI Ta ekosorigynoi momitnk €C. VYV €pormeiickkoMy Corosi
YCBIJIOMITIOIOTb, 1[0 «HACTIIKH 30pOHHOTO BTOPTHEHHS MaTUMYyTh TPHBAIHN

® European Commission (2019). Communication from the commission to the European
Parliament, the European Council, the Council, the European Economic and Social
Committee and the Committee of the Regions. The European Green Deal. COM/2019/640
fnal. URL.: https://eur-lex.europa.eu/legal-content/EN/

* Hpoexr Inany BinHoBueHHs Ykpainn. Marepiann po6ouoi rpymu «Exomnoridna
Oe3mnekay. URL: https://www.kmu.gov.ua/storage/app/sites/1/recoveryrada/ua/
environmental-safety-assembly.pdf

® Ukraine Relief and Reconstruction: Communication of the European Commission of
18.05.2022 COM(2022) 233 final. URL: https://ec.europa.eu/info/sites/default/
files/ukraine-relief-reconstruction_en.pdf
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HETaTHBHHUH BIIMB Ha 3/1aTHICTh HAILlIOHAJILHOI €KOHOMIKHM 3amodiratu Tta
a/[anTyBaTHCS 10 3MiHK K1iMaTy»’. ToMy HagaHHS MiKHAPOIHOI (iHAHCOBOT
JIOTIOMOTM Ta IHBeCTyBaHHs, skKi HagaBatumMe €C IS BiJHOBJICHHS
3pyiiHOBaHOi 1H(PACTPYKTYpH Ta CTPYKTYPHOI mepeOysoBH €KOHOMIKHM Ha
OCHOBI YHCTHUX HHM3bKOBYTJICLIEBUX Ta CHEProe(EeKTUBHUX TEXHOJIOTIH, Mae
Ba)KJIMBE 3HAYECHH JUIsl TIOBOEHHOI €eKOHOMIYHOI BitOy10BH YKpaiHu.

BaxnuBe 3HaueHHs JJIs1 PO3BUTKY CHiBpoOiTHHHTBA YKpainum 3 €C
3 muTaHb 0OpOTHOM 31 3MiHOIO KiTiMaTy Mae ykianena 24.06.2022 p. Yrona
npo mpuenHanHs Yxpaimm no Ilporpamm LIFE. LIFE — mporpamm mint
3 MOBKUDIA Ta KIiMaTy, 1o po3paxoana Ha 2021-2027 p.p., METOIO SKOfi,
sIKa, € «CTIPHUSHHS Mepexony N0 CTiHKOi, MUPKYJSpHOi, eHeproe(eKkTHBHOI,
3aCHOBAHOI Ha BiAHOBIIOBaHIN €HEprii, KIIIMAaTHYHO HEHUTPaJIBHOI Ta CTIHKOi
€KOHOMIKH. ...» (cT. 3 Pernmamenty 2021/783").

VYkpaiHa € mepmior0 KpaiHowo, ska He Bxoguth g0 €C Ta sKa
npuennanacs 1o 1iei [Iporpamu. 3a cr. 1 Yromu LIFE Ykpaina 6epe yyacts
sIK acolliffoBaHa KpaiHa y Bcix yacTiHax nporpamu LIFE BinnosigHo 1o ct. 6
Pernmamenty 2021/783. 3okpema, NpencTaBHUKH YKpailHH MAarOTh TMPaBO
Opatu y4acTh Yy pOJi CIOCTEpiradiB y KOMITETI, 3a3Ha4€HOMY y CT. 22
Pernamenty 2021/783 npo ctBopenns xomitery IIporpamu LIFE, 6e3 mpasa
rojiocy 1 MIOAO TYHKTIB, IO CTOCYIOThci Ykpainu. IOpuauuni ocoOwu,
3apeecTpoBaHi B YKpaiHi, MOXyTh OpaTtn y4dacth y misix IIporpamu LIFE 3a
YMOB, CKBIBJICHTHHX THM, IO 3aCTOCOBYIOTbCS JO IOPHIAMYHHX OCiO,
3apeectpoBannx y €C, 30kpeMa -IOTpUMaHH 00MeXyBaIbHUX 3axofiB €C
(a. 2 cr. 2 Yromm LIFE), mjo B CBOIO dYepry CHpUSTHME PO3BHTKOBI
HaI[lOHAIEHOTO Oi3HECY.

Heo0XigHO TakoX 3a3HAYMTH, IO TONPH Te, MO0 B YKpaiHi J0cCi HE
OPUNAHATHNA CHEMIaTbHUN «KITIMATHYHUI» 3aKOH Ta HE 3alpoBaDKEeHA
CHCTeMa TOPTiBJIi KBOTAMU Ha BUKH/IM MTAPHUKOBUX Ta3iB, Pe3yJbTaT poOOTH
HaIoi Jiep>kaBu y cepi aganTaiii HalilOHAILHOTO 3aKOHO/ABCTBA YKpaiHH
JI0 KimiMaTuaHOoro aquis €C MoXHA Ha3BaTH MO3UTHBHUM.

6 Ipoexr Ilnany BigHoBiIeHHs YKpaiHu. Matepianun pobodoi rpynu «Ekonoriuna
Oe3mnekay. URL: https://lwww.kmu.gov.ua/storage/app/sites/1/recoveryrada/ua/
environmental-safety-assembly.pdf

” Regulation 2021/783 of 29.04.2021 establishing a Programme for the Environment
and Climate Action (LIFE), and repealing Regulation (EU) No 1293/2013. URL:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3A0J.L_.2021.172.01.0053.
01.ENG&1t0oc=0J%3AL%3A2021%3A172%3ATOC
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HAIIPSAM 2. BEPXOBEHCTBO ITPABA B YMOBAX
BOE€HHOI'O CTAHY: ICTOPUKO-ITPABOBI
TA TEOPETUKO-IIPABOBI ACIIEKTH

DOI https://doi.org/10.36059/978-966-397-298-5-13

BUKOHAHHS TPUHIUITY BEPXOBEHCTBA ITPABA
11 YAC ®YHKINIOHYBAHHSA PEXKUMY BOEHHOI'O CTAHY

Aogenn @arax Anna CranicjiaBiBHa

cmapuiuil 8UKIa0ay Kagheopu YusiibHo2o ma 20Cno0apcbKo20 Npasa
Kpusopizvruii naguanvho-Haykosuti incmumym
Honeyvrozo depoicagrozo yHisepcumeny 6HympiwiHix cnpas
m. Kpusuii Pie, Ykpaina

BepxoBeHcTBo MpaBa, € OCHOBOTIOJIOXHHUM TMOHATTAM Y Cy4acHHX
JICMOKPATHYHHX cycrninberBax. Lle crocyerhcs MPUHIHUIY, SIKMHA TapaHTye,
IO HIXTO HE CTOITh BHIIEC 3aKOHY, BKJIIOYAIOUM THX, XTO 3aiiMae Bnazu{l
nocanu. et mpuHIMI CTBEp/PKye, MO BiaAa ypsiLy 3aBXId 3B’s3aHa
3aKOHaMH, SIKi HapOJl CXBAJIMB CIIUJIBHO 1 JEMOKPAaTHUYHO.

[lix gac BiffHM KpaiHW CTHUKAIOTHCS 31 CKIAIHOIO IMIIEMOIO: SIK TATPHU-
MYBaTH BEPXOBEHCTBO MpaBa, OJHOYACHO 3aXMIAl0YX HalllOHAIBHY Oe3IeKy.
[lix wac BiiHM 0OaraTto TPOMaisH BHMAararoTh CYBOPIIIOTO, PINIydillIOrO Ta
IIBHIIOTO 3aCTOCYBAHHS BCIX THITIB «IIOJIICHCHKUX» TPABWI, HiX BOHHU
Tepri 0 y MHpHHH Yac. Aie [ TEHICSHIIS MOXE JIETKO BHHTH 3-TIif
KOHTpomo. Hepinko MokHa mouyyTH, IO MiJ Yac BIHHM MU 3aJMIIAEMO
BEPXOBCHCTBO IpaBa i KepyeMocs HeoOximHicTio. KoHmemiss BepXOBEHCTBA
InpaBa € Hapi)KHI/IM KaMCHEM CYYaCHUX IPaBOBUX CHUCTEM, aJI€ B YMOBax
HAJ[3BUYAIHOTO CTaHY, TAKOTO SIK BiifHA, MOXE OYTH Ba)KKO IOETHATH 3aXUCT
MpaB 0coOU 3 HEOOXIAHICTIO /IS ICPIKaBH 3aXHUIIATH CBOT IHTEPECH.

FOpumiuHi acmekTH BEpXOBSHCTBA IMpaBa MOXKHA PO3TIISLIATH 3 PI3HUX
TOYOK 30py. 3 TEOPETHYHOI TOYKH 30pY BEPXOBEHCTBO MpaBa € MPHHIMIIOM,
SKAM BUXOAMTHh 32 PAaMKH HalllOHAIBHUX KOpIOHIB 1 OyB 3aKpiruieHui
y MbkHapogHoMmy mpaBi. KoHmenmis IpyHTyeTbCcS Ha NPHITYLICHHI, IO
CYCHUTBCTBO, KEPOBAaHE BEPXOBEHCTBOM IIpaBa, € OUIBII CTaOUTEHEM
i Oe3nmeyHMM, HDK CYCHUIBCTBO, € NPAaBUTh CBaBULIA. Y IIbOMY CEHCI
BEPXOBEHCTBO IMPaBa MOXHA PO3MVISIATH K (PyHIAMECHTAIILHE MTPABO JIIOAWHHU,
OCKUIBKH BOHO 3a0e3medye paMkd, HEOOXifmHi Ui peasi3amii iHIIMX IpaB
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i cBobo1, 3a0e3meueHHi OamaHCy iHTepeciB y BiTHOCHHAX iHIWBIMIIB, iHiHI/IBiI[a
3 CYCIUILCTBOM, TPOMa/ISTHUHA 3 JIEP>KABOIO Ha ITiJICTaBi PABOBUX HOPM .

AJie HalTOJIOBHININM € Te, M0 AAaHWI NPUHIUT 3000B'SI3y€ AEpiKaBy
CTBOPHTH TIPaBOBI MEXaHI3MH, IO TapaHTYIOTh KOHCTHTYIIHHI IpaBa
i cBobomm mogmHU. lle o3Hadae, MmO ypsA TOBHHEH CTBOPHUTH IIPAaBOBI
paMKH, sIKi 3armo0iraTMMyTh TOPYIIEHHIO NpaB OCOOM, BKIIIOYAIOUM HPaBO
Ha cBOOOIY, PiBHICTH 1 Oe3meky. Kpim Toro, BepXxoBEHCTBO mpaBa (opmye
NpaBOBY OCHOBY 3aXMCTy TpaB JitoauHH. Lle o3Hauae, 1m0 mpaBa JIOJUMHU
€ YacTHHOI0 3aKOHOJaBuoi 0a3M 1 m0 0cOoO0M MOXYTh IIyKAaTH 3aco0iB
MIPaBOBOTO 3aXKCTY, KOJH IXHI IpaBa MopyurytoTses. Lle cTBoproe KynbTypy,
Jie TIpaBa JIIOJUHN LIHYIOThCS, HOBAXKAIOTHCS Ta MATPUMYIOThCs. Kpim Toro,
MIPUHIOWI BEPXOBEHCTBA IpaBa 3a0e3ledye I0Bary Ta 3acTOCYBAHHSA
MDKHApOJIHOTO IPaBa B HAllIOHAIFHHUX ITPABOBHX CHCTEMAX.

Y Ham 4Yac el NpUHIOWIT PETyJspHO TepeBipsABCA Mg Yac BiifHU.
IcropnuHa mepcrnekTHBa IOKa3ye, IO BEPXOBEHCTBO IpaBa MiJ 4ac BilHM
OyJo cynepedaNBHM i AMHAMIYHUM IOHATTSAM HPOTATOM Bciei ictopii. Kpim
TOTO, ICTOPHYHI JIaHi MOKa3yI0Th, 0 MOPYIIEHHS MPaB 0COOH IIiJ] Yac BiiiHU
HE € JIOCTaTHBOIO NPUYMHOIO JUIA BIMOBHM BiJl BEpPXOBEHCTBa IpaBa.
Haromicth nepkaBa 3000B’si3aHa 3a0€3MEUUTH NPABOBUHA 3aXUCT CBOIX
IpOMa/IsSIH HaBITh TiJ] 4ac Kpu3u. Xoua 1paBa 0coOM MOXYTh OyTH 0OMeKeHi
3a JIeSIKMX OOCTaBHH, IIi OOMEXEHHS MalTh OYyTH IpONOPUIHHUMH Ta
BUTIPaB/IaHUMHU, a HE JIOBIJIBHUMHU Y1 HEOOTPYHTOBAHUMH.

Vkasom Ilpesunenra VYikpainu «IIpo BBEAEHHS BOEHHOIO CTaHy
B Ykpaini» Bix 24.02.2022 Ne 64/2022, cratTero 3 sKoro nependadeHo, mo
Ha 1epiot Aii BOEHHOTO CTaHy KOHCTUTYHIHHI MOXKYTh OyTH 0OMEXeHi mpaBa
i cBobomu, nmependayeni crartsamu 30-34, 38, 39, 4144, 53 Koucruryuil
Vkpaian. Jlo Takux mpaB 30KpeMa BiTHOCSTHCSA: HEAOTOPKAHHICTH JKUTIA;
TAEMHHIS JINCTYBaHHS, TeNe()OHHUX pO3MOB; CBOOOJA MepecyBaHHS,
BUIbHUI BHOIp MiClsS NPOXKMBAHHS, MPaBO BIJIBHO 3aJUIIATH TEPUTOPIIO
VYkpainu, 3a BHHATKOM OOMEXKEHb, BCTAHOBJICHHX 3aKOHOM; TIpaBO Ha
cBO0O/Iy TYMKH 1 CJIOBa, Ha BiJIbHE BUPaKEHHsI CBOIX MOTJISIIB 1 IEPEKOHAHb;
MPaBO BOJIOMAITH, KOPHCTYBATHUCS 1 PO3MOPS/KATUCS CBOEIO BIIACHICTIO,
pe3yJbTaTaMi CBOEI IHTEJEKTyalbHOi 1 TBOPUOi /isUIBHOCTI; MpaBO Ha
TIpallio; MpaBo Ha CTpalK; IpaBo Ha OCBITY .

OxpiMm Toro, crarrero 8 3akoHy Ykpainum «[Ipo mpaBoBuil pexum
BOEHHOTO cTaHy» Bin 12 tpaBHst 2015 poky Ne 389-VIII BcTaHOoBiIEeHO Taki
OOMEXEHHSI 5K 3alpoBa/UKEHHS KOMEHIAHTCHKOI TOIWHH; MepeBipka
JOKYMEHTiB y o0ci0, a B pa3li HOTpeOW TMPOBEACHHS OTIALY pedei,

! Wnnisros, B. (2009). BepXoBeHCTBO MNpaBa — OCHOBONOIOXKHHHA NPHHIMI [PABOBO
CHCTEMH IE@MOKPATHUHOTO cycniibera. Yaconuc Kuiscvkoeo yrisepcumemy npasa, (2), 26-29.

? [Ipo BBELCHHS BOEHHOTO CTaHy B YkpaiHi, Yka3s IIpesunenta Ykpainu Ne 64/2022
(2023) (Ykpaina). https://zakon.rada.gov.ua/laws/show/64/2022#Text
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TPAHCIOPTHHX 3ac00iB, Oaraxky i BaHTaXiB, CIIy>KOOBHX NPHUMIIICHB, KHUTIA
TpOMaJsH, 32 BUHATKOM 0OMe)XeHb, BCTaHOBJICHNX KoHcTuTYyIi€r0 YKpainu;
BCTAHOBJICHHS CIIELIAIBHOTO PEXUMy y cdepi BUPOOHHMITBA Ta peaizaiil
JKapchbKUX 3aco0iB, IO MICTATh HApKOTUYHI 3acO0M, IICUXOTPOIHI
PEUOBHHM 1 MPEKYpCOPH, IHIIN CHJIBHOMIOYUI PEYOBHHM, MEPETIK SKHUX
Bu3HayaeTbcs KabOiHerom MiHicTpiB YKpaiHM; BCTAHOBJIEHHS BiHiCHKOBOI
KBapTUPHOI TTOBMHHOCTI ISl TPOKMBAaHHS BiHCHKOBOCITY)KOOBILIB, 0Ci0
PSIOBOTO 1 HAYANBHHUIIBKOTO CKJIaJy PaBOOXOPOHHUX OpraHiB, 0cOOOBOTO
CKJIay CITy’KOU [HBITBHOTO 3aXHCTY Ta €BAKyHOBAHOIO HACEICHHS .

AJnle BKpail BaXJIMBHM € Te, IO ITIONPH BOEHHUH CTaH Oyab-sKi
oOMekeHHS TIpaB 1 cBOOOJ mepenbadeHi CHEMiadbHUM 3aKOHOJABCTBOM
MOBHMHHI OyTH BUNpaBAaHI pealbHUMH OOCTaBHHAMH Ta IOTpedaMu. Ake
NPUHIMI BEPXOBEHCTBA IIpaBa OJHAKOBO IOIIMPIOETHCS SIK Ha BOEHHUM,
TaKk 1 Ha MUpHHH 4ac. Tomy 3axHCT mpaB OCOOM IOBHHEH 3aJIMILATUCS
IEHTPAJIbHUM MUTAaHHAM HaBITh MiJ Yac BifiHW. HaBiTh y HaliekcTpemasb-
HIIIUX CHTyalliiX JepkaBa MOBHHHA IPOAOBXKYBATH MIATPUMYBATH
BEPXOBEHCTBO IIpaBa Ta rapaHTyBaTH, IO ii Al BiOBIAIOTh MPAaBOBUM Ta
€THYHUM CTaHIapTaM.

HagiTp mig yac BOEHHOro cTaHy HE MOXYTh OYTH TMOpYIIEHI OCHOBHI
KOHCTHUTYLIHI IpaBa Taki SK: IPaBO MaTH PiBHI 3 IHIIMMH KOHCTHUTYILIHHI
npasa i cBobou Ta OyTH piBHUMH nepe] 3akoHoM (ctarTs 24 KY); mpaso Ha
xutTst (crarrs 27 KY); mosara no rimnocti (ctarts 28 KVY); mpaBo Ha
cBobOomy Ta ocobmcry HemoTopkaHHICTH (cTarTs 29 KVY); mpaBo Ha XHUTIO
(crarTs 47 KY); nmpaso Ha cymowii 3axuct (ctartsa 55 KVY); mpaBo 3HaTH cBoi
mpaBa i 000B's3kH (cTarTs 57 KY) tomo®”.

Ilig yac BOEHHOIO CTaHy OJHHUM i3 BOKIMBHX BUKJIHMKIB € OaaHC MIXk
notpebor0 B Oe3meni Ta 3aXMCTOM MpaB ocoOu. BHKIMKKM MigTPUMKH
BEPXOBEHCTBA MpaBa IMiji 4Yac BIfHW YCKJIQJHIOOTBHCS TUM (aKkToM, MIO0
BOEHHMH Yac MO>KE CYTTEBO 3MiHHTH COLIabHUHA Ta EKOHOMIUHHH KOHTEKCT.
Hanpuknan, BOEHHUI yac MOXKe MPHU3BECTH JI0 3MiH Y POJIi ypsiLy, PO3MOILT
pecypciB i GYHKIIOHYBaHHI Cy/0BOI cucTeMu. Li 3MiHE MOXYTh TPU3BECTH
JI0 3Ha4YHOI INPaBOBOI HEBM3HAYEHOCTI, 1 3aCTOCYBaHHS IPUHIMIY BEPXO-
BEHCTBA [TPaBa MOKE yCKIIaTHUTHCS.

Hes3Baxatoun Ha BUKJIMKH, IOB’S3aHI 3 BOEHHHM CTAaHOM, BaXKIIMBO
HiITBEpPKYBaTH MPUHLMIT BEPXOBEHCTBA MpaBa. Lle TBepkeHHs € 0COOIMBO
B)XJIMBHM 3 OISy Ha BHCOKY WMOBIPHICTH IOPYIISHHS NPAB JIFOJHHH i
gac BilHH. Y I[bOMY CEHCi BEPXOBEHCTBO 3aKOHY CIIy>KUTh TapaHTI€Io, sSKa
3aXMINAE 1HAWBINIB Bia cBaBiwisa. KpiM Toro, miaTBepIKeHHS BEPXOBEHCTBA

® Mpo npaBoBHii pexEM BOEHHOTO CTaHy, 3akoH Ykpaimm Ne 389-VIII (2023)
(Yxpaina). https://zakon.rada.gov.ua/laws/show/389-19#Text

* Koncrurynis Yxpaiau, Ne 254x/96-BP (2020) (Ykpaina). https://zakon.rada.gov.ua/
laws/show/254k/96-Bp#Text
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mpaBa TiJ Yac BIHM TMOCHJIAE SICKpaBe IMOBIJOMIIEHHS MPO IHHOCTI, SKi
migTpumye kpaia. CycIHinbCTBO, SIK€ MiHY€ BEpXOBEHCTBO IIpaBa Ta IpaBa
JIIO/IMHHM, 3 OUIBIIOI0 HMOBIPHICTIO CIIPUHMATUMEThCS K JIETITUMHE Ta TiJHe
JIOBIpY HaBITh ITiJl 4ac KPU3H.

[TincyMOBYrOUM Ba)JIMBO 3a3HAYMTH, 1[0 BEPXOBEHCTBO IpaBa Iij 4ac
BOEHHOTO CTaHy € CKJIAJHUM MOHATTSM. BUKIHKH, TIOB’s3aHI 3 BOEHHUM
CTaHOM, YCKJIAQIHIOIOTh pealli3allilo BEpXOBEHCTBa mpaBa. lIporte
MiATBep/KCHHS BEPXOBEHCTBA TIpaBa IIiJ] 4Yac BIHHH € BaXITUBHUM.
[iaTBep/KEHHST TPHHIUITY JEMOHCTPYE BiIIaHICTh TpaBaM JIIOJMHU Ta
BEPXOBEHCTBY IpaBa, a TAKOXK IOCHIIAE TOBIJIOMJICHHS HPO JIETiTUMHICTH
1 HagiifHiCTh HaBITH [ 4Yac BiiHU. Jlogep:kaHHS TPUHINITY BEPXOBEHCTBA
mpaBa IiJf 4Yac BiffHM TNOCWIAa€ diTKE MOBIMOMIICHHA MpPO IIHHOCTI, SKI
migTpumye kpaina. CycIinbCTBO, SIK€ IiHY€ BEPXOBEHCTBO IIpaBa Ta IpaBa
JIOMHY, 3 OLTBIIIOI0 HMOBIPHICTIO CIPUAMATAMETHCA SIK JIETITUMHE Ta TigHEe
JIOBIpH.

DOl https://doi.org/10.36059/978-966-397-298-5-14

IMO3UTUBHI 3050B'AA3AHHSA JEPKABU YEPE3 ITPU3MY
CYJI0OBOI NIPAKTHUKH €CILI

Bbaauna Anapianna FOQpiiBaa
KaHOUuOam 1opuoOudHUx HayK, OOYeHm,
ooyenm xkagedpu meopii ma icmopii depocasu i npasa
JIBH3 « Yoiceopoocwvruii Hayionanbhutl yHieepcumemy
M. Yoiceopoo, Vrpaina

I'aptman Map’sna TapaciBua
KaHouoamu IpuouyHUX Hayx,
ooyenm xkagedpu meopii ma icmopii depocasu i npasa
JIBH3 « Yoiczopoocokuil hayionanvhull yHisepcumemy
M. Yoiceopoo, Vrpaina

[paBa mromuan y XXI| CTOMTTI CIig po3yMiTH sk O6e3mocepenHpo Iiroue
mpaBo. Taky ¢opmyny 3akpimuB Ocnoauii 3akoH @PPH 1949 poky,
BCTaHOBHWBIIH, IO IS TPHOX TUIOK BJIAIW TpaBa JIOAWHHU € 000B’SI3KOBUMHU
«iK Ge3mocepenHpo Iifoue mpaBoy. Ha meprkaBy MOKIIATArOThCS OOOBSI3KHU SIK
HEeraTMBHOTO, TaK 1 MO3WTUBHOTO Xapakrepy. JlOKTpMHa MO3UTUBHUX
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3000B’s3aHb JIEP)KaBU SK KaTeropis HaJIeKUTh IMOKKA M0 J0 HaHOLIbII
HEpO3pOOJIeHNX y HAyIi TIPOOIIEM.

€BpOIEHChKUI CyA 3 TpaB JIIOAWHU IIOCTYIIOBO BHPOOUB JOKTPUHY
MO3UTHBHUX 3000B'3aHb JCPXKaBH. 3TiTHO HEi MEPIIOI XapaKTEPHUCTHKOIO
TIO3UTUBHUX 3000B'sI13aHb JIEP)KaBH € CXBAJICHHS HEOOXITHHMX 3aXOJiB, SKi Ha
MPAaKTHI[l BUMAralOThCS Bijl HAIIOHANBHUX MyOJTIYHHX BIACTCH JUIS 3aXHCTY
MpaBa, TOYHINIE BXHTU HEOOXIMHWX 3aXOMiB JUIS 3aXUCTy TIpaBa, 30KpeMa,
CXBJIUTH PO3YMHI 1 BIIMOBIIHI 3aX0/I1 3 METOIO 3aXUCTY MpaB iHAMBIIIB. Taki
3aX0M MOXYTh Oyt mpaBoBmMH (judicial), komm mepikaBa BUIAE IPaBOBI
caHKmii 1 Qi3MIHUX 0Ci0, SKi MOPYIIYIOTH TpaBa JIFOJUHH, OJHAK, BOHU
MOXYTh CKJIaJaTHCS 3 TPAaKTHYHMX 3axoxiB. Ilepemkonma sk QakT Moxe
MOpYLIyBaTH MpaBa JIIOAWHM, BCTaHOBIEHI KOHBEHIi€0, Tak camo
K 1 IOpUAWYHA MIeperTkoaa (HaIpHuKIIaa, HeBPETYIIOBAHHS TIEBHOTO MTUTAHHS).
YCyHeHHS TaKuX MEPEeIIKo/l BUMAarae 3iiiCHEHHS IIO3UTUBHAX 3000B'I3aHb.

ITo3uTuBHI 3000B's13aHHS, SKi 3aBXKIW BIACTHBI I MyOIIYHHUX BIIaCTeH,
BUILIMBAIOTH 13 KOMOIHAIi HOPMAaTUBHUX IIOJIOXKEHD 1 3arajibHOr0 MPHHIIUILY
BEPXOBEHCTBA ITIpaBa ab0 «JIepikaBH, 3aCHOBAHOI Ha BEPXOBEHCTBI MpaBay,
kil posmsiaetbess CyoM SIK «OCHOBOIOJOXKHWE mnpuHImI KoHBeHHiH»
1 sKAil mpuTaMaHHWM BciM i crarTaM. Buxoasum 3 1pOro, MO3UTHBHI
3000B's13aHHSI TIEPECITITYIOTh METy — €(DeKTHBHE 3aCTOCYBaHHS €BpONEHCHKOT
KonBeHtii i eekTHBHICTh THX TpaB, SKHM BOHA 3a0e3ledye 3axuct (cyn
HEOJTHOpPa30BO MiAKpeciioBaB, Mo «KoHBEHIs TOKIMKaHa TrapaHTyBaTH
TpaBa, AKi He € TEOPETUIHNMH ab0 1TI030pHUMH, a MPaBa, sIKi € MPaKTHIHIMHA
1 peampHAMIY). Binrak, y Oynp-sKiid cripaBi MO3UTHBHI 3000B'I3aHHS BiacTel
€ TIPUCYTHIMH y 3a0e3MeueHHi MaTepialbHUX YMOB i CYIOBHX MEXaHI3MIB IUIS
CTIPaBKHBOTO 3iIICHEHHS MPaB JTIOIMHH, 3axuieHnx Konsentiero”,

Ille oauH BaXIWBHI MOMEHT: 3a3BHYai, BBAXKACTHCSH, M[0 ITO3UTHBHI
1 HeraTvBHI 3000B'a3aHHS € aOCONIOTHO BiIMIHHMMH, OUIBIIE TOro —
BBQKAETHCS, 110 MO3UTHBHI 3000B'SI3aHHS € JIOJATKOBUMH JI0 HEraTHBHHX.
IMpaxtuka €CIIJI HeogHO3HAYHO OKpeciuia no3utito Cyny 3 IbOro MUTaHHS,
3alpONOHYBAaBIIM, MO CyTi, "Tperii minxia", sSKWA y pilleHHs y copasi
«[Ina i MT'orcepHo npotn Angoppu»" (2004 p.) mposiBUBCS B Takuii crocio:
«Bnacti AHzOpH HE MOXXYTh OyTH NPUTATHYTI 70 BiITOBIAAIEHOCTI 32 Oy/b-
sIKe BTPYYaHHsS JI0 NPHBATHOTO 1 CIMEHHOTO >KUTTS 3asBHHKIB OiNbIe, HiK
nepkaBa AHIoppa Moxke OyTH TPHUTATHYTA JO BiINOBITATBHOCTI 3a
MOPYIIEHHS OyAb-SIKOTO TIO3UTHBHOTO 3000B'S3aHHS IMOJO 3a0e3leueHHs

! Positive obligations under the European Convention on Human Rights A guide to the
implementation of the European Convention on Human Rights Jean-Frangois Akandji-
Kombe Human rights handbooks. No. P. 6-8. URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168007ff4d
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e(eKTUBHOI [TOBarv 10 CIMEHHOTrO KATTS»?. [HITME CJIOBaMH, HAETbCA PO
3arajpHU THI nopymieHHs KoHBeHil, skuii He "BIUCYeThCS" SK BiIMOBA Bix
OIHOTO 3 HaBEACHHMX BHIIB 3000B's3aHHsA. Cig MOTOAUTHCS, IO KOXKHE
nopyuieHass KoHBeHWii Moxke OyTH pe3yiabTaTroM HEJOTPHUMaHHS 3 OOKy
JIep)KaBU 3000BS3aHHS, sSIKE MOXKE OyTH TINBKM MO3WTHBHHM, a0 BOJHOYAC
i [TO3UTHBHIM, i HEraTHBHIM".

[IpoOnema po3yMiHHS CYTHOCTI 1 OKpPECIICHHS MEX [MO3UTUBHHUX
3000B's13aHb eprkaBu noctana i B npaktui €CIIJL Sk yxe Oyio Big3HaueHo,
xoda TekcT KOHBeHIi akIeHTye Ha TpPOMAJIJHCHKHX 1 MOJITHYHHX IIpaBax,
npaktuka Cymy 3acBimumia po3yMiHHS HHAM 3HA4€HHS IO3UTHUBHHUX
3000B's13aHp AepkaBu. Ciig TOTONUTHCS, IO 3arajIbHOI0  FOPHIANYHOIO
TTiICTABOIO TIO3UTUBHUX 3000B'A3aHb JIePKaBU B MEXaX €BPOIEHCHKOI CHCTEMH
MPaBO3axHCTy BHCTymae cT. 1 «3000B'I3aHHSA TOBaXATH TIPaBa JIIOIMHI
€BponeichKoi KOHBEHIIII, B SKiil MPsAMO BKa3yeThCs, IO Jep>KaBU TapaHTyIOTh
KOJKHOMY, XTO TmepeOyBae miJ IXHBOIO IOPHUCAMKIIIEI0, MpaBa i CBOOOIH,
nepenbayeni Konpenuiero. [Ipaktika €Bponeicbkoro cyay CBIIYHTh, IO LISt
CTaTTsl BUCTYINIA€ HE MPOCTO «OCHOBOKO» BCi€l KOHBEHILIIHOI CHUCTEMH, a
CaMOCTIHHHUM JDKEpeJioM 3arallbHUX 3000B'S3aHb JIEpXKaBU B Taiy3l IpaB
JIIOJMHH, Y TOMY YHCIT FOPHIMUHOK TTiICTABOKO MIO3UTHBHIX 3000B'S3aHb .

Bapro naBectu npukinan pimenns €CIUI y cmpaBi «Ocman mpotn
Cnonygenoro Kopoamisctay (1998 p.), B sikoMy 3asBHUKH CKap»XWJINCS HA Te,
mo Cnonydene KoposiBcTBo He 3a0e3Meumiio 3aXMCTy TpaBa Ha SKUTTS JUTS
JIpYTOro 3asBHWKA Ta HOTO MOKIHHOTO OaThka. Y pIlIEHHI BiI3HAYA€THCA
(maKpecneHHs aBTopa):

«115. Cyn 3a3znHagae, mo meprre pedeHHs crarti 2 (1) 3000B's3ye
JIepKaBy He JIMIIE YyTPUMYBATHCS BiJl YMUCHOTO Ta HE3aKOHHOTO 1030aBJICHHS
KHUTTS, @ W Y)XKUBATH BIJMOBIIHUX 3aXOMIB JJIsl 3aXUCTy JKHUTTSA THX, XTO
nepeOyBae mijg 1 ropucaukiiero. CTOPOHM TOTOPKYIOTBCS 3 THM, IO
3000B's13aHHS IepKaBH y IIbOMY BiTHOIICHHI BUXOAUTB 38 MEXi Il OCHOBHOTO
00O0B'SI3Ky 13 3aXHCTy TNpaBa Ha KUTTS, IO 3a0€3NeUyEThCs 3arPOBaKEHHIM
e(EeKTHUBHUX KPUMiHAJIGHO-IIPAaBOBUX HOPM, SIKI CTPUMYIOTH BiJl BUMHEHHS
TIPABOMOPYIIEHb MPOTH OCOOM 3a JIOMOMOTOI0 ITPABOOXOPOHHOTO MEXaHi3My,
TIPU3HAYEHOTO JUIS 3aro0iraHHs MOPYIICHHIO TaKUX HOPM, NMPUIMHEHHS INX

2 Case of Pla and Puncernau v. Andorra (Application no. 69498/01). URL:
https://hudoc.echr.coe.int/eng?i=001-61900

% positive obligations under the European Convention on Human Rights A guide to the
implementation of the European Convention on Human Rights Jean-Frangois Akandji-
Kombe Human rights handbooks. No. P. 10. URL: https://rm.coe.int/
CoERMPublicCommonSearchServices/DisplayDCTMContent?documentld=090000168007ff4d

4 Xpucrosa, I'. O. [To3uTuBHI 3000B's13aHHS AepKaBU y cepi NpaB JTOAUHU K HOBUI
HampsM JOCII/DKCHHA y BITUM3HSHIM TeopeTWuHill lopucnpyneHuii. Bicuux Axademii
npaeosux Hayk Yxpainu : 30. Hayk. mp. / Akan. mpas. Hayk Ykpainu. X. : IIpaBo. 2012.
Ne 2(69) C. 37.
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MOPYIIEHb Ta TTOKapaHHsA 3a HUX. TakuM 9uHOM, npucyTHI B Cyzi moroauimcs
3 TiM, 110 31 crarri 2 KoHBeHIli, 3a IMEBHUX YITKO BH3HAYEHHX OOCTaBHH,
MOXK€ TaKOXX BHIUIMBATH IO3UTHBHHH OOOB'SI30K OpraHiB BJaJH B)KHBaTH
NPEBEHTUBHUX OIEPATHBHUX 3aXONIB 13 3aXUCTY JIIOJAWHU, MXHUTTIO SIKOT
3arpOXKYIOTh KPUMIHANBHI Jii 3 00Ky 1HIIIOT 0coOM. MexXi Takoro 3000B'13aHHS
€ TIPEIMETOM CIIOPY MK CTOPOHAMH.

116. Ha gymky Cymy, SIKIIO 3BaKaTd Ha TPYAHOIIL, 3 SKAMH IIOB'sI3aHI
MONIIIHHI 3aX0AM 3 OXOPOHM MPaBOMOPSIKY B Cy4acCHOMY CYCIIUIBCTBI, Ha
Herepen0adyBaHICTh JIFOJICHKOT TIOBEIIHKY Ta Ha ONEPATUBHICTh BHOOPY, SIKHUI
Mae OyTH 3poOJNeHHI CTOCOBHO TIPIOPUTETIB 1 pecypciB, TIyMadeHHS
3a3HAYCHOTO 3000B'A3aHHA Ma€ OyTH TakuM, IO He MOKIaJgae He3MiHCHeHUH
1 HEMIPOTIOPIIMHIIA TATap HA OpraHu Biamu (MiakpecieHHs aBTopa). OTxe, HE
KOXKHUH CTBEpKYBAaHHH PH3HMK UIA JKUTTS MOXE O3HAYaTH KOHBEHINIHHY
BUMOTY JUIl OpraHiB BIaJH BXHTH ONEPATHBHUX 3aXOJiB 3 HEIOIYIICHHS
Marepiamizaiiii Takoro pusuky. JlOpedyHO TaKOXX 3a3HAYUTH HEOOXIJHICTH
I0aTH mpo Te, 00 MOJIiMis 3IHCHIOBada CBOI MOBHOBA)KEHHS 3 KOHTPOIIIO
Ta 3aro0iraHHs 3JI0YMHHOCTI y CIOCIO, SIKHiA MOBHICTIO BIMOBITA€ HAJICKHIM
NPaBoOBIM TpoIeAypl Ta IHIIMM TapaHTisM, SIKi BCTaHOBJIOIOTH 3aKOHHI
MEX1 CTOCOBHO IXHIX [ii 3 pO3CHiJyBaHHS 3JIOYHMHIB 1 TPHUTSATHEHHS
NPaBOMOPYIIHUKIB IO  Cydy, BKJIIOYAIOYM  TapaHTii, mnependaueHi
crartsivu 5 i 8 KorBentiin®.

CyI He0THOPA30BO MIAKPECIIOBAB y PIMICHHSX, IO HE3BAXKAIOYH Ha TE,
IO OJHIEIO 3 HaWBaXIMBIMIMX IUIel O0aratrox crareii KoHBeHIT BU3HAYEHO
3aXHCT OCOOM BiJ JOBITHHOTO BTPY4YaHHS 3 OOKy IyOJiYHOI BIAIH, MOXYTh
BUHHKATH TakoX 1 "mo3uTuBHI" 000B's13km (positive obligations), HeoOXimHi
JUIsl 3a0€3TeUeHHst [T0Bark BiMOBIAHUX 1paB. [1o cyTi, eekTHBHE 3 ICHEHHS
NpaB Ha 1M PsiJ] CBOOO 3aJI€KUTh HE JIMIIIE BiJl BAKOHAHHS JIEPIKaBOIO CBOIX
3000B's13aHb 1010 HEBTPYYAHHSI, ajle MOXe TaKOX BUMAraTH BXKMBaHHS HU3KU
MO3UTUBHUX 3aXONIB IIOAO 3aXHCTy HaBiTh y cdepi MIKOCOOMCTICHUX
BisHocuH. €CI1JI 3poOuB BHCHOBOK HPO HasBHICTh MO3MTHBHHUX 3000B'S3aHb
Yy TakuX BHUII3JIKax: a) HEOOXiJHO CTEKHMTH 3a JOTPUMAHHSIM CIIPABEIJIMBOTO
OaiaHcy MK IHTEpecaMM CYCIIGCTBA B IIJIOMY 1 iHTEpECiB PHUBATHOI 0cO0H;
0) oOcsar 3000B's3aHb 3aJCKUTH Bifl CHUTYyallii, sSKa CKIajacs B KOXHIH i3
nepkaB-ydacHUKiB  KOHBEHI{, BiA CKIaJHOCTEH, SKi TOCTAIOTh TIPH
VOpaBIliHHI CY9YacHHM CYCIIJIBCTBOM, a TakKOX BiJ BHOOPY HEOOXiTHHX
MIPIOPHUTETIB Ta BUKOPHCTOBYBAHMX Y 3B'I3KY 3 IIUM PECYpCiB; B) 3000B'sI3aHHS
HE CIIiJ TI[yMa4uTH B TaKU# CrociO, mo0M HaKIagaTH Ha OpTraHH Jep KaBHOI
BJIAJIM BUPIIICHHS HE3MIHCHEHHNX a00 HEBUTIPABIAHHO CKIIATHUX SaBIIaHBG.

® Osman v. the United Kingdom (1998). URL: https://hudoc.echr.coe.int/ukr?i=001-163886
® Case of Rees v. the United Kingdom (Application no. 9532/81). URL:
https://hudoc.echr.coe.int/eng?i=001-57564
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KoHCcTpyKIii «IIO3UTUBHHUX» 1 «HETAaTUBHHUX» 3000B'I3aHb JIEpXKaB
y cepi mpaB mogMHM HEe € NpuUiHATHAMH. Y Ha3Bi crarti 1 KonBeHmii
BXKHMBAETHCS IHIIMHN MIAXIM 1 1HIIA IOPUANYHA KOHCTPYKINSI — «3000B'sI3aHHS
TOBAKATH MPABA JIOIMHI» . «3060B'A3aHHS TIOBAKATIY, BIACHE «IIOBAra» JI0
NpaB JIIOAWHHM OXOIUIOE OOWIBa BHAM OOOB'S3KIB Jep)KaBU: 1 HEraTHBHI,
i mo3utuBHI. HaBiTh TeOpEeTHYHO, TaM Jie MPaBOBa HOPMa MiCTHTh 3a00pOHY, TO
3 IIbOTO HE BHIUIMBAE JIMIIE OOOB'SI30K «YTPUMATHCS», a W TaKoX 0OOB'S30K
«TPUIUHATH TTOPYIIEHHS» Ta 000B'SI30K «BITHOBUTH ITPABO JIFOJIMHIY.

[paBa MrfOomMHM B CY4aCHMX yMOBaX CIiJI CIPHAMATH SK Oe3moceperHbo
JFOYe TIPaBo, AKE 3a0€3MeUyEThCS] CHCTEMOIO TO3UTHBHAUX O0O0B'S3KIB JICPIKaBH.

JIMXOTOMIisl «ITO3UTHBHUX» 1 «HETAaTHBHUX» OOOB'S3KIB JepikaB y cdepi
IpaB JIOIUHM HE BiAMIOBia€ Cy4acHUM YSIBICHHSM IOJO OOOB'S3KIB IepKaBU
y cdepi rapaHTyBaHHS TIPaB JFOIAHH.

VY crarti 1 €KIUI BxuBaeThcs IHIMK MiaXin i iHOIA IOpUAWYIHA
KOHCTPYKIIiSl — «TapaHTyBaTH KOXXHOMY, XTO NepeOyBae mij 1l IOpUCIUKIIIETO,
npaBa 1 cBoOonu, Bu3HaueHi KoHBeHIi€ro». 3000B'SI3aHHS «TapaHTyBaTH»
OXOILTIOE 00HM/IBa BU/IM OOOB'S3KIB JIEP)KaBU: 1 HEraTUBHI, 1 IIO3UTHBHI.

7 Convention for the Protection of Human Rights and Fundamental Freedoms. Rome.
4.11.1950. URL.: https://www.echr.coe.int/documents/convention_eng.pdf
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3JIOB’)KUBAHHA ITPOLHECY AJIBHUMMU ITPABAMHU
Y HUBIVIBHOMY ITPOLECI TA 3ACOBH INIOIIEPE’KEHHSA

Baropka [lenuc CepriiioBuy
cmyoenm 3 kypcy @axyrbmemy ciiouoi ma 0emekmuHoi OisLIbHOCME
Hayionanvroeo ropuduunoeo ynisepcumemy imeni Apocnasa Myopoeo
M. Xapxis, Ykpaina

Cynosa pedopma YKpaiHH Ma€ Ha MeTi 3a0e3Me4eHHsS KOHCTUTYIIHHIX
IpaB TPOMAISH Ta IOPUAWYHUX OCI0 Ha CYHOBHHA 3aXHCT. Y 3B'A3Ky 3 UM
HEOOXiTHO CTBOPUTH Taki NEPEeIyMOBH, SKi JO3BOIWIM O OpraHisyBatu
e(eKTUBHE CYJOYMHCTBO, 10 MAKCHMAJIBLHO 3MOXKE JOCSITH CBOEI TOJOBHOI
METH — 3aXHCTHTH TOpYIIeHI abo OCHOpIOBaHI 1paBa, CBOOOMM Ta 3aKOHHI
IHTEpEeCH.

UvHHE KOHCTUTYIIMHE Ta IiHIIC BITYM3HSIHE IPOIECYaTbHE 3aKOHO-
JIABCTBO MICTHTB IIMPOKI TapaHTii 3a0e3MeueHH s IpaBa Ha IOpUIMYHUI 3aXHUCT.
VYTiM 310e01IbII0r0 BKa3aHi MOXIIMBOCTI 3aKpIIJIeHI y 3aKOHOAABCTBI TaKHM
YUHOM, MO BIAMOBiMHI OcoOM a00 X TPEACTABHUKU MPAKTHIHO >KOIHUM
criocoboM He oOMeskeHi y BHOOpI # peamizalii ¢popM Ta 3aco0iB IOPHIMUHOTO
3aXUCTY, Y TOMY YHCIIi TaKMX, METOIO SIKMX HaclpaBlli € HE BiJICTOIOBAHHS
BJIACHOI IPaBOBOi IMO3MWIIil, a OTPHMAaHHS TEpEeBar, BUTOJ Yepe3 3arolisTHHS
IIKOAW IHIINM YyYacHHKaM mporrecy. Taki 3aco0HM FOPHIMYHOTO 3aXHCTy HE
CIpSIMOBaHI Ha BIICTOIOBaHHS TIPaBOBOi TMO3HWINI, a € HEMPaBOMIpHUMH
I[iﬂHHﬂMI/I — 3JIOB)KUBaHHAMHU ITPABOM.

Came 1A 1bOI'O HOBHUMH IIPONLCCYAJIBHUMHU KOACKCaAMH BIICPHIC Ha
3aKOHO/IaBUOMY DiBHI OYB 3aKpiIUICHHI MPUHIIUIT HEJOMYICHHS 370BKHUBaHHS
MPOLIECYILHUMH TIPaBaMH, METOIO SIKOTO € PO3BAHTAXKEHHS CYI0BOI CHCTEMHU
Ta TPHIIBUIMICHHS Tporecy. Takok OyB BH3HAuUeHWH mepernik aii, ski
3aJICKHO BiJl KOHKPETHUX OOCTaBHH CIIPaBH CyJl MOKE BU3HATH 3JI0BXKUBAHHIM
NPOLIECYIPHUMH ~ TIpaBaMH, M0 CyIepeyaTb 3aBAaHHSAM CyIOYHMHCTBA.
370BXUBaHHS TIPOLECYaTbHIMH NpaBaMHM HE JIMIIE IPU3BOAWTH IO 3ats-
IYBaHHS CyJOBOTO MPOBA/DKEHHS, a W CBOrO pOAY CHOTBOPEHHS IIpaBa
B IIJIOMY.

HaneBHo, HalIOIMPEHIIHMM CIIOCOOOM 3JIOBXHBAHHS IPOLECYATbHUMH
npaBamu y 2018 p., ompa3y micis BBEAECHHS B JiI0 HOBHX IPOIECYaTbHUX
KOJIEKCiB, OyII0 3asBJI€HHS HETOOPOCOBICHUMH yIaCHIUKAMH MPOIIECY 3aBiOMO
Oe3mizcTaBHUX BiIBOMIB cKiamy cyny. [IpaBo Ha momaHHS 3asBH IPO BinBix
CYAJI € OJIHI€IO 3 TAPaHTIN 3aKOHHOCTI 3/1IFICHEHHS IpaBoOCy 151, 00'€KTHBHOCTI
Ta HEYNEPEHKEHOCTI PO3MIISAY CIPaBH, OCKUILKU CT. 6 KOHBEHIIT Mpo 3aXucT
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IpaB 1 OCHOBOIIOJIOKHHUX CBOOOJ JIFOAMHM 3aKpiIUIeHI OCHOBHI HPOLECYallbHI
rapaHTii, SKHMH MOXE CKOPHUCTaTHCA ocoba Mix yac po3miimy ii MO30BY
B HAI[IOHAILHOMY Cy[i, IO SIKMX HAJI©XHTh PO3IJIAL CHpPaBU HE3aI)KHUM
i 0E3CTOPOHHIM CYIOM, BCTaHOBJICHHM 3aKOHOM. HaroMicTh cyau He
BU3HABAIM 3aBiIOMO OE3MiZCTaBHI BIIBOMU 3JIOBXHBAaHHAM, a JIUIIEC POOMIH
BHCHOBOK PO HEOOTPYHTOBAHICTh 3asBICHUX BiIBOJIIB.

Ile omHUM crOCOOOM € 3JTOBKUBAHHS IPABOM MUITXOM MOJayi KUTBKOX
AQHAJIOTIYHMX TII030BiB. 3 MaTepiaybHOI MO3MIIi, MO30B — Ii€ MNpaBo Ha
3aJI0BOJICHHSI CBOTX TMO30BHHUX BHMOT. 3 MpPOIECYaJbHOI MO3UIIil, MT030B — Iie
3BEpHEHA JI0 CyJy BHUMOTa Mpo 3aXKHCT CBOIX mpaB Ta iHrtepeciB. [logaHHs
MO30BHOI 3asiBU € (hopMOrO peanizaiii mpaBa Ha M030B. BoaHodac mpaBo
MOJAHHS TIO30BHOI 3asBH, AK Oynb-sKe CyO'€KTHBHE NpaBo, SIKAM € Mipa
cBoOOaM, TOOTO Mipa MOXIMBOI IOBEIIHKM IPAaBOMOYHOI  0COOM
y TIPaBOBiIHOCHHAX, Ma€ MeXi cBOro 3fiiicHeHHSI. OO0'€KTUBHUM KpHUTEpieEM
BU3HAUEHHS MEXI 3JiiiCHEHHs CyO0'€KTHBHOTO TMpaBa € HEMOXKIMBICTh
BUKOPHUCTAaHHs HOT0 Ha MIKOJy IIpaBaM iHIIUX oci0. Take BUKOPHUCTAaHHS CBOTO
npaBa BBAKAETHCS 3JIOBKMBAHHSM, 3aCTEPEKEHHS INOJO0 HENPHITyCTUMOCTI
TaKol MOBEIHKN MICTUTH ITPOLIECyaTbHHUIN 3aKOH.

Sk BapiaHT IMONIMPEHOI0 € MPAKTUKa 3JIOBKUBAaHHS IPABOM IILITXOM
noaayi Oe3mijgcTaBHOrO Mo30By. I1paBo Ha 3BEpHEHHS 10 CYAy IapaHTYEThCS.
Koskna ocoba mMae nipaBo 3BEpHYTHCS /10 CY/y 3a 3aXHCTOM CBOIX MOPYIICHHX,
HEBM3HAHMX a00 OCHOPIOBAaHWX TIIpaB, CBOOOX YM 3aKOHHHX IHTEpECiB
y TOPSIIKY, BCTAHOBJIGHOMY TMpOIECYaabHUM 3akoHOM. HixTo HEe Moxe OyTu
mo30aBIIeHAI TpaBa Ha PO3TIIS CIIPaBU B CYAi, O IOPUCIUKIII SKOTO HOTO
BigHEeCeHO 3akoHOM. OnHak Tmojada 3aBioMO OE3ITiICTaBHOTO II030BY 3a
BIZICYTHOCTI TpeaMeTa crmopy abo y Cropi, 0 Ma€ BOYCBHIb IITYyYHHH
XapakTep, He CHpsIMOBaHa Ha PEATbHUI 3aXHUCT MpaB, aJpke 0co0a 3JI0BXKUBAE
CBOIM TpaBOM Ha CyJOBHMU 3aXHCT, HE MAlOYM Ha METi 3aXHCTy Oy/b-SIKOTO
OXOpPOHIOBAHOTO 3aKOHOM IHTEpECY.

Takok, y BITUM3HSHIA FOPHIMYHIM TPAaKTHLI HAWMOMIMPEHIIIUMA
MpOLIECyalbHUMH  3JIOBKMBaHHSIMH € TakKi: HeZoOpOCOBICHE HEOIHOPa30BE
TIOZIaHHs KJIOTIOTaHb, CKApT Ta 3asB; OCKAP)KEHHS HE OCKap)KyBaHWX CYIOBHX
aKTiB; HEOJHOPa30Be Oe3MiACTaBHE OCKAPKEHHsI Hil JIep>KaBHOTO BHKOHABIIS;
HemonaHHA a00 HEcBOEYacHEe MOAAHHsS JOKAa3iB UM IHIIMX MarepialliB Ha
3aKOHHY BIMOTY YIOBHOBQ)KEHHX CYy0’€KTIB; — HEOTHOPA30BE HE3 SBICHHS 10
Cyly 3 PI3HHUX «IOBXHMX» MNPUYKMH; 3aTATYBAaHHS 3 O3HAHOMIICHHSM i3
MaTepiazaMu CIIpaBH; MOBIIOMIICHHS CY/ly HETPaBIH Y IMOSICHEHHIX CTOPiH (He
MpsIMAKA BUKJIQ HempaBAWBUX (DAKTiB, a 3amepedeHHs IMEBHUX OOCTaBHH,
CKEpPOBYBAaHHs CIOpY B IHIIY IUIOIIMHY, BHUCBITICHHS (akTy B IHIIOMY
pakypci); TOmaHHA [OKa3iB 3 SKAMH HE O3HallOMJIEHa JApyra CTOpOHa
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HAIPUKIHII CYJ0BOr0 po3risiay (y BULIAJKY, SIKIIO TaKi JI0Ka3u OyJu OTpUMaHi
MIEPIIOI0 CTOPOHOIO 3HAYHO paHillie); yMHUCHA JOKa30Ba MMACHBHICTh cropin™?.

VY mpouecyanbHHX NpPaBOBIJHOCMHAX 3a00pOHA 3JIOBXKUBAHHS IPaBOM
HaiyacTime 3MIHCHIOETBCS Yepe3 3a00pOHY «HEIO0OPOCOBICHOD MOBEMIHKH.
BnacHe HemoOpocOBiCHa TOBEMiHKA, TMOPYIICHHS MPHHIIUIY «I00pOCo-
BICHOCTI» BB)KA€ThCSl 3IIOBKMBAHHIM MPaBOM. 3arajioM 10OpOCOBICHICTh — 11e
BJIaCTUBICTb, IIO Nepeadavyac 4ecHe, cTapaHHe i CyMJIIHHE BHKOHAHHS CBOIX
06OB’S3KIB 32 HAIEKHOrO 1 CYMIIHHOTO 3[ifiCHeHHS HAJAHHX MpaB-.
YV KOHTEKCTi XapaKTepPUCTHKHU 3a3HAYCHOTO BHIIIE IUBLUILHOTO IPOLIECYATBHOTO
000B’SI3Ky TaKky BJACTHBICTh HAJIGKUTh PO3YMITH SK BHKOPHCTaHHS HaTaHHUX
0c001 IMpaB BUKJIFOYHO JUIS IOCSATHEHHS BCTAHOBJICHOI 3aKOHOM POLIECYITbHOT
Metd. ToMy HEBHKOHAHHSA 0CO00I0, sfika Oepe ydJacTh y CHpaBi, 000B’S3KY
JI0OpOCOBICHO 3/IHCHIOBATH CBOI MPOIeCyasbHI IIpaBa Ma€e KBATI(IKyBaTHCS SIK
3JI0BXXMBAHHA HHMHU. 3JOBXKHMBAHHSA IIPOLECYaIbHHUMH IPaBaMd IIPSMO
3a0OpOHEHO 3aKOHOAABCTBOM Yy OY/b-SKOMY HOTO TpOSsiBi, 1 CyAJl, 3HAIOYH
MOTHBHU TPEICTaBHHUKIB CTOpPIH, MOXYTh 3aCTOCYBAaTH, HAIPUKIAM, 3aXOIH
npuMycy, abo iHII nepeadadeHi 3aKOHOM 3aXOIH.

MoxkHa CcKa3aTH, IO «3JIOBXKUBAHHS IIPOLECYyaTbHUMH IpaBaMi» —
0CcOONMBHUIT PI3HOBHA TPOLIECYaTIBHOTO IPABONOPYIIEHHS, IO CKIIAJAEThCS
3 MPOTHUIIPABHOTO, HECYMJIIHHOT'O Ta HEHAJISKHOTO BUKOPUCTaHHs 0c00010 abo
ii mpencTaBHUKOM, siKa Oepe ydJacTb y CIIpaBi, HAUICKHHUX 1 MpolecyaIbHIX
paB, IO BiIOOPaXa€eThCsl Y BUHHUX MPOIECYaTbHUX NisiX a00 Oe3misLIbHOCTI,
SKi 30BHINIHBO BIANOBiIAIOTh BHMOTAM MPOIECYaNIbHUX HOPM, OIHAK
3IICHIOIOTBCS 3 KOPHCIMBHUM a00 OCOOWCTHM MOTHBOM, 3aBJAOYM IIKOAW
iHTEepecaM mpaBocys Ta (abo) iHTepecaM ocib, ki OepyTh y4acTh y CHpaBi,
a TaKoX HeIOOPOCOBICHA IMOBEIHKA B IHIIMX (hOpMax, IO TATHE 3a COOOI0
3aCTOCYBaHHS 3aXO0/IIB MPOLECYAILHOTO MPUMYCY.

BaxiuBOIO € poib Cyay Yy KOHTEKCTI 3armoOiraHHs 3JI0BKHBAaHHS
npolecyabHIMHE TIpaBamy. HasexkHe pearyBaHHS Cyay Ta HEAOIMYLICHHS
370BKMBaHHSI MPOLECYAIbHUMH MPaBaMH YYacHHKaMH ITPOBaDKEHHS Mae
NpSIMAI BIUIMB Ha e€(EeKTHBHICTh TAKOTO CyJIOBOrO po3ryisiny. BimmosigHo 1o
npeneneHTHoi mpakTuky Cynry, came Ha HalllOHAIBHI CYAM TOKJIAJIA€ThCs POITh
OpraHi3oByBaTH CYyJIOBI NPOBAKCHHS TaKUM YWHOM, 100 BoHM Oynm 0e3
3aTpuMoK Ta egekruBHuMu (myHkT 28)'. Pomb cyly y mHOmepepKeHHi

! Kannina, O. B. (2010). ITpoGiemu 370BXKMBAHHS NPABOM Y KPUMIHAJIBHOMY IPOLECI.
Bicnux Hayionanvnoi akademii npasosux nayk Yrpainu, 3(62), 286-295.

? Tlanenko, JI. T. (2005). JI06POCOBICHICTb CTOPIH SIK IPHHLMUI TOCIIOAAPCHKOrO
npoluecyansHoro npasa. FOpuduunuil scypran, 5(62), 118-124.

IManvenko, M. B. (2006). J106pocoBiCHICTb, PO3YMHICTb i CIpPaBeUIMBICTb — IIPABOBI

3acaIy (UBUIBHOTO NpaBa YKpainu. [Tionpuemuuymeo, 2ocnodapcmeo i npaso, 12, 147-150.

* Cnpasa "Illynsra npotu Yxpainn" (3assBa N 16652/04), Pimenns €Bponeiicbkoro
cyay 3 nipaB soaunu (2010). https://zakon.rada.gov.ua/laws/show/974_625#Text
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3J7I0BXKHBaHb IPOLIECYaIbHUMH [IPaBaMU Ta 3aII00IraHHI HUM PO3KpHUTA y HU3LI
pimtens Cyny. Hanpuknan, y cripaBi «MycieHko npotu YKpainwy, B yHKTI 24
HaroJIOIIEHO Ha TOMY, IO 3amoOiraHHs HEHAISXKHIH 1 Takii, O 3arsirye
CIpaBy, NOBEIIHII CTOPIH y IMBUIBHOMY TIPOLECI € 3aBJaHHAM came
JIepIKaBHHX OPraHiB°. BiTbuI TOro, y posrisayBaHoMy pimerni CyJl yCTAHOBUB
BIZICYTHICTb CYMIIIHHOCTI HAIIOHAJIILHOTO CYAy CTOCOBHO PO3IIISAY CIIPaBH,
OCKUIBKM TaKa OpraHizallis CyIOBOTO IPOBa/DKEHHs, 100 BOHO Oyino Oe3
3aTPUMOK Ta e()eKTUBHUM, € (PYHKIII€I0 HAIllOHATPHUX CyAiB. TakuM 4WHOM,
HEMOXJIMBICTh CyQy €(PEeKTUBHO MPOTHIIATH HETOOPOCOBICHO CTBOPIOBAHMM
YYaCHUKaMH CIIPaBU MEeperoHaM I PyXy CIPaBH € HOPYIIEHHsAM 4. 1 cT. 6
Konsentii.

TakuM 4YHMHOM, MiSHHSA, IO MAlOTh O3HAKH 3JIOBKHBAHHSA IIPaBOM,
HEMOXXJIMBO 3a00pDOHHTH TIOBHICTIO, Yepe3 HABENCHHS YITKOTO MepertiKy
y HOpPMATHUBHHX aKTaxX. llpm IboMy MiaXin, SKuil 37e0UIBIIOrO0 MpEeBajioe
y Cy4acHOMY 3aKOHOJIABCTBI Ta TOJIArae y crpoOi 3a00pOHH IHMX [isIHb Yepes3
3000B’s13aHHS YYACHHUKIB TPOIIECY 3AIHCHIOBaTH CBOI IpaBa Ta OOOB’S3KU
«I0OPOCOBICHOY», «HE 3JIOBXKUBAIOYM HUMHY», TEK, K BUIUIMBAE i3 NPAKTUKH,
HE € JIOCTaTHBO e(EKTUBHUM. bilble TOro, MOHATTS «IO0OPOCOBICHICTBY,
«GIOBXKMBAaHHS IIPAaBOM» HE € TaKUMH, L0 HE IMOTpeOylOTh JI0JaTKOBOTO
TIIyMa4yeHHsl, a HaBIIaky, OaraTo3HaYHUMHM OL[IHOYHUMH MOHSTTSIMH.

TakoX, aKTUBHA poJIb CyAy y TOMNEPEIKEHHI 3JI0BXHBaHb
TIpoLieCyaIbHUMH TIpaBaMH Ta MPOTHIIi HUM INPOSIBISETHCS y TpodeciiiHoMy
KEpIBHHUIITBI XOZOM CYIOBOTO TPOBA/KCHHS, YITKOMY DPO3’SICHCHHI TIpaB Ta
000B’sI3KiB Cy0’€KTIB CYHOBOTO TpOIECy, pearyBaHHI Ha Oyap-sKi cripoou
3TOBXWBAaHHA  IpaBaMH, CTUMYJIIOBaHHI  JOOpOCOBICHOI  peaizarmii
NPOLIECYAIbHUX TIPaB, HArOJIOMICHHI HA HEMPUILYCTHMICTh MOBEIIHKH, sKa
HOpYLIYE MpaBa iHIIHUX 0ci0 a00 CTBOPIOE MepenKoay y IX pearizarii.

® Cnpasa "Mycienko mpotu Yxpaian" (3asBa N 26976/06), Piments €Bponeicskoro
cyny 3 npaB moaunu (2011). https://zakon.rada.gov.ua/laws/show/974 635#Text
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CYYACHUM YKPATHEIH SIK CYB’EKT CTBEPJKEHHS
BEPXOBEHCTBA ITPABA: IIPOBJIEMA ®OPMYBAHHA
MPABOBOI IIEHTUYHOCTI

Bparaciok Mapis I'puropisna
0oKkmop inocodcvkux HayK, npoghecop,
npogecop rkagheopu pinocogii
JIvgiecvkozo nayionanbHozo yHieepcumemy imeni leana @panka
M. Jlveis, Ykpaina

1. CTBepKeHHS IPUHLIUITY BEPXOBEHCTBA IIPaBa — I1€ 1 CyTh IPABOBOTO
pedopMyBaHHs, IO O3HAYa€ TyMaHI3allil0 BCi€l MPaBOBOI pPealbHOCTI.
PepopmMn HeoOXigHi uisi TOro, IO HANOBHHUTH IPAaBOBY pEabHICTh
TYMaHICTUYHUM BUMIpPOM, SIKOTO B Hili HMHI TaKk HE BHCTa4yae. YKpaiHChKe
CYCHIJILCTBO 3JIHCHUBIIM TIpaBOBE pePOPMYBaHHS, 3MOXE IHTErpyBaTHCS
B €BPOICHCHKUI NMPaBOBHH TPOCTIp. 3arajloM €BpOIHTErpawiss € sl Hac
JIOBOJII CKJIJTHUM 1 TPHBAJIUM Yy 4aci mpouecoM. B TiM To # piy, 110 HaBiTh
3pO3yMITH B 4OMY ii CyTh, Hamp.., B IPaBoBiil chepi He Bipaszy 3MOTIM Hamli
NIPAaBHUKH 1 TONITHKH, HE KaXy4H BXXE PO 3BUYaiHUX rpoMaisH. [lle He Tak
JITaBHO €BPOIHTETpyBaTUCS /ISl HAIIMX IPABHHUKIB O3HAYAIO aalnTyBaTh
HaliOHAIBHE 3aKOHOJABCTBO 10 €Bporeicskoro. IIpo BepxoBeHCTBO mpaBa
SK TpO WIOCh BiJIMiHHE BiJ BEPXOBEHCTBa 3aKOHYy He MoBmiocs. Orak
MEXaHICTHYHO, IIOBEPXOBO 1 9aCTKOBO OyJlo TpakToBaHO Iei mporec. Lle He
JUBHO, 00 K BIAMOBIAHO J0 3aKOHHHUIIBKOI TOKTPUHH, HA 3acanax sKol BOHU
Bci Oynmu chopmoBaHi sk (haxiBIli, MPaBO BUUCPIYBAIOCS 3aKOHOIAABCTBOM,
OTOTOKHIOBAJIOCS 13 HUM, TOMY TaK 1 TpakTyBajiacsi IpaBoBa €BPOIHTErparlis
— aJaNTOBYEMO 3aKOHOAABCTBO. Moro B 3Haumiii Mipi 3MiHMmM, mpoTe
VYkpaiHa Tak 1 He crajla YacTHHOIO €BPONEHCHKOr0 MPaBOBOTO IMPOCTOPY.
OueBumHO, CrmpaBa HE JHIIe Y 3MiHI 3akoHOAaBcTBa. OUYEeBHIHO
€BPOIHTETpAIlS B TpaBi — I1¢ CUCTEMHUI CKJIAAHUHA (pEeHOMEH, CKIaJOBUMHU
SIKOTO, OKpIM aJanTOBAaHOTO 3aKOHOAABCTBA, € 1 iHIII eneMeHTH. [loBomi no
Hammx pedopmaTopiB miiimuio, mo Tpeba pedopMOBYBAaTH IPaBOBI
IHCTHTYMIi, HalimepIe Cy., mpoTe pOOUTH IIe BiIMOBINANEHO HE XOTLIOCS, 60
K mpudmmiocss 6 poOWTH 3MiHM JOBOJI ICTOTHI, sKi 3adenwiau O 3acaam
onirapxiyHoro pexumy. Tomy oOifimumcs 3MiHAMH JEKOPaTHBHUMH,
MOBEPXOBUMH, YACTKOBHMH, 3MIHUIH «dacaay, i 1e, 3p03yMiJio, He a0 1 He
MOTJI0 JaTH xKogHoro edexty. [Ipobiema cTBepHKEeHHS BEpPXOBEHCTBA IIpaBa,
npaB JIIOJMHY, iX peaiizamii i 3aXMCTy B TaKMX YMOBax, KOJH HEMae
HE3aJIe)KHOT CYJ0BOT BJIaZH, KOJM MUIIIis, Xi0a, opMy i Ha3By 3MiHHIA Ha
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MOJIIIif0, KONM BHWKOHABYa BJIAZa JOMIHy€ HaJ 3aKOHOAABYOIO TOIIO,
3anummiIacs He BHpimeHoro. Huri 3axim Bce Oinmpmre 1 OipIne akIeHTye
Ha peopMmi CyIOBOI BJIajiv, IPOTE Bi3 1 HUHI Tam.

2 3aKOHO/ABCTBO i3 MPAaBOBHMH IHCTHTYLISIMH HE BUYEPITYIOTh IpaBa,
BOHO OararorpanHiliie, CKJIaJHille, aHDK MUCIIHIOCS OaratbMa YKpaiHCbKUMHU
NpaBHUKaMu HegaBHO. [IpaBo — 1e Hainepiie JIyXOBHO-KYJIbTYpHHH
¢denomeH, (opma OyTTS 3arajJbHOIIOICHKUX ILIHHOCTEH, TOMY, OYEBHIHO,
B KOHTEKCTI IPaBOBOTO €BPOIHTETpYBaHHS BapTo Oyno O Haiinepiie
JOKOPiHHO 3MIHUTH iHTENEKTyalbHO-IyXOBHY CKJIQJOBY, & L€ CTOCYEThCS
Jroel K cyO’€KTIiB IpaBa, iX MPaBOBOI CBIIOMOCTI, IPAaBOBOTO MHCIICHHS,
€MOIIHHOTO iHTENeKTy B MpaBOBil cdepi Tomo. 3aKOHHHUIBKY CBIIOMICTh
1 MUCIICHHS, 110 MPOAYKYBAJIKCS Ha 3acajax JIETi3My, BUXOIWIHN i3 IPUHIUITY
TOTOKHOCTI TIpaBa i 3aKOHy Tpeba 3MIHUTH Ha PEalbHO Npasosi CBIIOMICTH
1 MHCJIeHHS, 00 iHaKIIe HaBiTh MPABHUKU HE 3MOXYTh BiIPI3HHUTH MPABO Bil
3aKOHY, BEPXOBEHCTBO IIpaBa BiJl BEPXOBEHCTBA 3aKOHY, MOSCHUTH BHTOKU
CTaHIAPTIB MMPaBa, 3p0O3yMITH, YOMY JIFOJAMHA € HAHBHIIOO I[IHHICTIO B TpaBi
1 B IeprkaBi TOIIO. A 11 HEOOX1IHO POOUTH, 0O B IILOMY CYTh JEMOKPATUIHOT
JepkaBu. Tomy HEOOXiZHO CTBOPUTH Cy4acHy TEOpiro IpaBa, sika 3amMiHwIa 0
SKJIEKTHYHY ICHYIOUy HUHI Teopilo JepskaBH i1 npasa. biaro, Xxod i3 3HaYHUM
3aMi3HEeHHSM, ane I po0oTa, BCe-TaKH, BEACThCS, Xoua OaxaHo Oyno O ii
inTeHcnQikyBatn. HeoOXiqHa MOBHA BiIMOBA BiJ JICTICTCHKOI JOKTPHHHU, SKa
CTBEPJUKYE JIEPXKaBOIIEHTPHU3M, a HE YaCTKOBA, K Iie HUHI BiOyBaeThes. Ta y
HAC, 5K 3aBXKIH, CTape, 30aHKPYTLIe alanTOBY€ETHCS IO HOBUX YMOB JKHATTS 1
3aBa)kKa€ IEMOKPATHYHUM 3MiHaM.

Ille ma mowatky 90-X pPOKIiB MHHYJIOTO CTOJITTS OKpEeMi HAayKOBIIi
(JI. TlerpoBa Ta iH.) 3acTepirajii NPOTH YACTKOBUX JCKOPATHBHHUX 3MiH
B CBITOIJIJHO-METO/OJIOTIYHOMY BHMIpi NPaBOBOro  pedopMyBaHHs,
HATOJIONIYIOYH, 10 CIIOTBOPEHHS CBITOTJIIIHO-METOMOIOTIYHOIO MiIPyHTS
1pOro peopMyBaHHS 3yMOBHTH CIIOTBOPEHY NpaBOBY c(epy i CioTBOpeHe
HallioOHaJIbHE JiepkaBHe OyaiBHUITBO. CXO0Ke, 110 BOHU HE MOMMIIHIIHCS, 00
MU 3a TOH3J TPH JECSITKa POKIB HE3aJeXHOCTI Tak 1 HE CIPOMOIIIHCS
CTBEPJUTH AEMOKPATHUYHI 3aCaH KUTTS, 3aXUCTUTH YKPAaTHCHKY JIIOJUHY 3 11
mpaBaMH 1 CBOOOJaMH, CTBOPHTH MIPaBOBY JepkaBy. Hasmaku, maemo
JIep)KaBy OJIrapXigyHOTO TOTAJiTapu3My, TOOTO, JIEpXKaBy CEpeIHBOBIYHOTO
THITy, @ HE Cy4YacHy, MAaeMO TOTaJbHY KOPYIILilO, SIKa CTaja XpPOHIYHOIO,
TOTaJbHE NOPYIICHHS MPAB JFOHHH TOLIO.

3. Un He HaCKIAAHIOIOW NPOOIEMOI0 B KOHTEKCTI CTBEPIKCHHS
BEpXOBEHCTBAa IIpaBa, a, OTXKE, IPaBOBOI €BPOIHTErpaiii € mpobiema
(hopMyBaHHS JIIOJMHU-OCOOUCTOCTI SIK peanbHOro cy0’ekra mpasa. bo came
Bin Hei 3amexurth, Oyne YKpaiHa MaTH HE3aJIeXKHY CyNOBY BIagy 4Yd Hi,
CTBEpPIUTh BOHA JEMOKPATUYHI MIHHOCTI, CTAHAAPTH IPaBa, BEPXOBEHCTBO
npaBa, Yd HE CTBEPIUTh. YKpaiHi HOTPIOHO npagose peqhopmy8anHs «3HU3Y»,
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60 «3Bepxy» BOHO MajoOpeajbHEe, IO 3aCBITUYMB YK€ IOIEpPEeaHid TOCBiX
«pedopMyBaHHsD» MUTILIT, CYZA0BOI BJIaAX TOLIO.

Ha nepummii morisin, Bce moBoui mpocto: npuiHsuM KoHcTHTYLIIO
VYkpaiHu SK BOJICYCTAHOBJIEHUH aKT Hapody, KOXXHOIO yKpaiHLs
3a/IeKIapyBajy K cy0’eKkTa mpasa i mpobieMa BUpilieHa. AJie HaCIpaBi Bce
Ha0araTo CKJIAHIIIE B PEAbHOMY JXHUTTi, 00 HaM MOTpiOHMH He HPOCTO
¢opmanbHuil cy0’ekT mTpaBa, a peaidbHuil. Hecdopmoani, Hespini,
(hopmasbHi Ccy0’eKTH MpaBa He BUMAararoTh ITOKH II0 HE3aJIEKHOTO CyIy, HE
YCBIIOMIIIOIOTH, IO caMe BiJl HHOTO HAWOUIBINE 3aJeKUTHh 3aXUCT IPaB
JIONWHM, NpUTEpHiIncs no Oe3npas’s, NpUHIKEHb. BoHM B3arami He
BAMAraroTh TTHOMHHOT IpaBOBOi pehopMu, fKa 3adenmia O TIHOWHHI IIacTH
CBiOMOCTI, TIMOWMHHI I KOHCTPYKTH, TOpKajacsi CTEpEOTHIB Ta KOIiB
MucieHHs Tommo. CKIagHO YSBUTH B Cy4acHil YKpaiHi MUTBHOHHUHN MPOTECT
B IIEHTPi CTONHII, 5K Ie OyJ0 pik ToMy y BapmaBi, koim BHKOHaBYa Biana
[Monpuii 3axoTina 3xildCHIOBaTH KOHTposib 3a BepxoBuuMm Cyzaom mi€l
Jiep)kaBu. YKpaiHIli, Ha Kajb, MONPH XPOHIYHE HE3aI0BOJICHHS CYIOBOIO
BJIAJI0I0, HAaBPsI, UM 3[aTHI Ha TaKy TPOMAaJSIHCHKY aKIlito. | e cBimuuTh mpo
HE3pLIICTh YKPATHIIIB B IIPABOBOMY CEHC1, HEpO3yMiHHSI HUMH TOTO, 11O JIMIIIE
HE3aJIeKHUH CyJ MOKE 3aXHCTHTH X IpaBa, a, OTXKE, BEPXOBEHCTBO IIpaBa.
Brana takuii cys CTBOPHUTH HE CIIPOMOXKHA, OT)KE, TPOMAJSIHCTBY HEOOX1JTHO
BHUOOpIOBaTH Horo. Aje I IbOrO HEOOXiJHWH NMEeBHUH piBeHb TOTOBHOCTI
TPOMAaJIsH, iX MPaBOBOi KyJIbTYpH, a IX SBHO HE BUCTAYAE.

HepxaBHa Brama, OyIOy4dW peanbHO 3aIlikaBlieHA B IPABOBOMY
pedopmyBaHHI, Mara O TMPOBOJUTH BiINOBIMHY MOJITHKY, CIPSIMOBAaHY Ha
BHpIIIEHHS Mpo0sieM pOpMyBaHHS YKPAiHIIIB K CBITOMUX Cy0’€KTiB IpaBa.
I{ro poboty Tpeba Oymo O posmouyaTH 3i IIKOJIHK, J€ NMpPaBOBa OCBITA HHHI
Jy’K€ YMOBHA, MPOBOIUTHCS He(axiBLSIMH, IPYHTOBaHa Ha JIETICTCHKUX
3acagax. Cxoska CHTYyallis B 3aKjanax BUIIOI ocBiTH. HaBiTh mpaBHMYA OCBITA
B 3HAYHII Mipi 3aTUIIMIacs JepKaBOICHTPUCTCHKOK. B Kpaiomy pasi BoHa
I'PyHTOBaHa Ha MiKci JIeTi3My Ta ocHarypainizmy. [IpaBo y moennaHHi i3
JIep)KaBoto, TOOTO, 3aKOHOJABCTBO 1 JiepKaBa — I JOMiHaHTa OYyKBaJbHO
NIPOHU3Y€ HIOW NMpaBHUYY, a HACTIPAB/l HAlly 3aKOHHHUIIBKY OcBiTy. JIroquHa
1 IpaBoO MPUCYTHI B HiH Ayke (pparMeHTapHO, Ha )Kaib. TOMY 1 BUIyCKalOTh
Halll yHIBEPCHUTETH HE TaK IPaBO3HABIIB, SIK 3aKOHO3HABIIB, 1[0 HE OJHE
i Te k. Tomy 1 HikOMy pPOOWTH TIMOWHHI TPaBOBiI 3MiHM B KpaiHi 3aMicTh
MOBEPXOBUX, KaMy (DIISKHHX.

IaTeHCcHdikyBatn poOOTy 1O (HOPMYBAaHHIO 3pUIMX PO3BUHEHHUX
MPaBOCBIAOMUX, @ HE TIPOCTO 3aKOHOCIYXHSHHX, TI'POMaIsH IOBHUHHE
1 TpOMaIsSHCBHKE CYyCIUIbCTBO, TOOTO, Ta dYacTWHA CYCHiJIbCTBA, SKa
CKIIAZIA€ThCSA 3 aKTHBHHX JIIOJCH 31 3pIIMM OCOOUCTHM «s5», IKi € HOCISIMH
peanibHO c(OPMOBaHOI MPABOBOI 1ICHTUYHOCTI, areHTiB 3MiH. s 1poro
MOXKHa BUKOpHCTaTH Oe3iiy pizHUX (OpM 1 cHocoOiB, siKi B KIHLIEBOMY
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MACYMKY HaayTh SIKICHMH pe3ynsTar. Lle xommiekcHa po0ota, Ky MaroTh
3IIHCHIOBATH Pa3oM 1 Jep)kaBa, 1 TPOMaaIHCBEKE CYCIIBCTBO CHCTEMATHIHO
1 I{JIECTIPSIMOBAHO 1 BiJKJIagaT ii Ha OTIM, 00 HUHI HE Yac, He MOXHa, 00 1e
TIJIBKH 3arOCTPHUTH 1 0€3 TOTO JOBOJI TOCTPI MPOOJIEMH HAIIIOIO MPAaBOBOIO
KHUTTSL.

DOI https://doi.org/10.36059/978-966-397-298-5-17

BUMOTI'A OBIPYHTOBAHOCTI CYJJOBUX PILIEHb
B YMOBAX BIMHU

I'pura Haranis BikTopiBHa
cmyoenmra Il kypcy opuouunozo gaxyivmemy
JIBH3 « Yorczopoocekuil HayionaneHuil yHisepcumemy
M. Yoiceopoo, Vrpaina

Buknukn BifiHHM, SIKI CHOTOJHI aKTHBHO ITOCTAIOTH IEpPEN IEPKaBolo,
0e3mocepelHhO CTOCYIOTHCS BaKJIMBOCTI HAaJaHHSA aJeKBaTHOI peakiii Ha
IIpaBonopyiIeHHs. Hacamnepen 3104MHN MPOTH MUPY, OE3MEKH JTIOACTBA Ta
MIDKHApPOHOTO MPABOIOPSIIKY, SKi TOBUHHI 3HAWTH 30BHIIHE BiJOOpayKEHHS
B OOTPYHTOBaHOMY Ta BMOTHBOBAHOMY CYJIOBOMY DillIeHHI.

Bumora crpasemiuBoro cyay € (yHAaMEHTAIBHOK BHMOTOIO 3aiJist
BPETYJIIOBaHHS MPAaBOBUX CIOPIiB, sIKi BiJHECEHI J0 KOMIETEHIIi CYyiB.
Sk BkazaB B cBoemy pimenHi KoncrutyniitHuii cyn YkpaiHu «paBo Ha
CYAOBHI 3aXHCT repeadayae He TUIBKM MOXIIMBICTH 3BEpHEHHS OCOOM 10
Cydy, a i, 30KpeMa, NpaBO Ha OOIPYHTOBAaHE CyJOBE pillleHH:» .
A OcHoBHMH 3aKOH BimoOpakae 0a3WCHI JEMOKpAaTHYHI MPHHIUIN
CTAaHOBJICHHS YKPaiHCBKOTO CYCIIUIBCTBA. YTBEP/DKCHHS YKpaiHH, SK
MIPpaBOBOI JeprkaBH, mependadae (opMyBaHHS CyIOBOI BJIAAM, IO 3/aTHA
e(eKTUBHO 3aXHUCTHTH Ta BUKOHATH BUMOTH CTOCOBHO 3aXHUCTY IpaB i cBOOO
TpOMaJisiH, KEpyIOYHCh BHMOTaMH BCTaHOBJICHHMH 3aKOHOJABCTBOM Ta
MIPUHIMIIAMU BEPXOBEHCTBA MPaBa i 3aKOHHOCTI. B 11boMy KOHTEKCTI 3acaza
OOTPYHTOBAHOCTI BHCTYTIA€ Ba)KJIMBOIO BUMOTOIO SKICHOTO 3aXHCTy IpaB Ta
CBOOO/I JIIOTUHY 1 TPOMASTHIHA.

! Pimenns Komcrurymiiimoro Cymy VYkpaimm Bix 17 wuepsus 2020 poky.

Ne  4-p(11)/2020. URL: https://ccu.gov.ua/sites/default/files/docs/4_p2_2020.pdf (mara
3BepHeHHs: 25.03.2023).
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Buxonsuu i3 3arajgpHONPaBOBUX IIPUHLMIIB JKOAHI YMOBH HE MOXXYTh
MOCTaBUTH TMiJl 3arpo3y JIOAUHY, ii KUTTA 1 370pOB'S, YeCTh 1 TIAHICTb,
HEJIOTOPKAHHICTh 1 0Oe3neKy, 110 BU3HAETbCS B YKpaiHi HaHBHIIOIO
couianpHolo  ImiHHIicTIO. Lle crocyerbcs 3a0e3neuyeHHs mpaBa  Ha
OoOIpyHTOBaHE Cy/ZOBE pILlICHHs, ajke ocoba He MOXKe OyTH mingaHa He
OOIPYHTOBAaHOMY Ta CBaBIJILHOMY ITOKapaHHIO, HAaBiTh B YMOBaX BOEHHOTO
CTaHy Ta OOMEXEHHs HHU3KM 1i TPOMAJSIHCBKHX  IIpaB, sKe
BCTaHOBJIFOBATUMETHCS PIIIEHHSM CYy.

BceBonon Kuszes, ouineauk BepxoBHoro Cyay, HarojocuB Io CTATTS
64 KorcTuTymil YKpaiHu rapanrye, o npaBa 0coOM Ha CyJOBHH 3aXHCT He
MOXYTb OyTH oOMekeHI HaBiTh B yMmoBax BiifHM. OTxe, cyq He MoOxe
BiIMOBHUTH y TPHHHATTI MO30BHUX 4YH IHmUX 3asB (abo ckapr), sKi
Bi/IMIOBIAI0TH BCTAHOBJICHHM 3aKOHOM BUMOTaM.”

Y pamkax [eMOKpaTH4YHOI JepXKaBW IPHHIMI OOIPYHTOBAHOCTI
CYJIOBUX pilleHb € He TUIbKM TapaHTI€l0 3aXUCTy TpaB 1 cBOoOON
IpOMaJITHMHA Ta KOHTPOJIEM JIIOZEH 3a CYJIOBUMH DILICHHSIMH, a TaKOX
1 rapaHTI€0 y TpoIecyaabHOMY IMpaBi, 10 3a0e3Meuye MPUHIIUI TPO30POCTi
y TPaBOCY/II.

Koncruryuniiinuit Cyn B cBoemy pimerni Ne 8-pn/2002 3a3navae, mo
CyIOBHMI 3aXHCT TpaB 1 CBOOOJ JIOMUHH 1 TpPOMAJsSHUHA HEOOXiTHO
po3rNsAaTH  SK  BHJ JEP)KABHOTO 3aXHCTy TIpaB 1 cBOOOJ JFOJUHHU
1 TpoMajsiHMHA, a TOMY cama JepkaBa Oepe Ha ceOe OOOB'S30K 3aXHCTY
TpOMaJsSH BiOIOBITHO O YacTWHHU Apyroi crarti 55 KoHcturymii Ykpainu.
[IpaBo Ha cymoBHil 3axmcT mepemdayae i KOHKPETHI TapaHTil e(heKTHBHOTO
TTOHOBJICHHS B TpaBaX NUIIXOM 3AIHCHEHHS MPaBOCYIIs. BiacyTHicTh Takoi
MOXIIUBOCTI OOMEXy€e Iie MpaBo. 3a 3MICTOM YacTHHHU Jpyroi crarTti 64
Koncrurynii Ykpainu npaBo Ha CyIOBHH 3aXHCT HE MOXKe OyTH OOMEXEHO
HABITh B YMOBAX BOEHHOTO 00 HAI3BHYANHOrO CTaHy.

KepiBauns mnpoektry €C  «IIpaBo-Justicey B VYkpaini Oxcana
[TumOpiBChKa BKazana, 110 BOEHHUH CTaH € BUKJIMKOM HE JIUIIE B KOHTEKCTI
3abe3neueHHs Oe3MeKu KpaiHu, a i y KOHTEKCTI peanizalii npas JIIOAWHH, SKi
MOXyTb OyTH oOmexeHi. [licis moBHOMAacmITAOHOTO BTOPTHEHHS arpecopa,
VYkpaina THM4YacoBO He BUKOHYE Jesiki 3000B’si3aHHS 3a KoHBeHIi€l0 Tpo
3aXHUCT TpaB JIIOAWHHU 1 OCHOBOIOJIOKHHX CBOOO, ajie ¢ HE CTaHOBHUTh
MOPYIICHHS MIXXHAPOJHHUX AOTOBOpiB. [IpoTte, mpu oOMekeHHI IpaB JIFOAWHU
B yMOBaX BOEHHOT'O 4Yacy HAJBAXIIMBO MaKCHMalbHO 30epiratn OajaHC
myOIiYHOTO Aep>KaBHOTO 1HTEpecy Ta MOBarM 10 iHAWBIAyalbHUX IIpaB

2 OOMeKeHHS KOHCTHTYUIHMX IpaB IIOJMHH Yy BOEHHMH dYac MAawTh OyTH
BUBLKCHMMH 3aKoHHMMH Ta Jeritumanmu.  URL:  https://supreme.court.gov.ua/
supreme/pres-centr/news/1354823/ (nara 3sepuensst: 25.03.2023)

® Pimenns Koncruryuiiinoro Cyxy Yxpaitu Bix 7 tpars 2002 poky. Ne 8-pr/2002. URL:
http:/Aww.ccu.gov.ua/sites/default/files/docs/8-pn_2002.doc (nara 3seprents: 25.03.2023).
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JIIO/IMHY 1 TPOMaJISIHUHA. A TOMY Taki OOMEXEeHHSI MalOTh OYTH 3aKOHHHMH,
JIETITUMHUMU Ta OyTH HEOOXIIHUMHU B KOHKPETHUI nepiox’”.

CynoBe pillieHHS BU3HAYA€ThCS SIK KT NPABOCYIJIS y CIIpaBi, SKUM
HiATBEPKYETHCS (PakT MOpyLISHHS IIpaB Ta 3aKOHHHUX IHTEPECiB yYacHUKIB
NPaBOBITHOCHH 1 BHM3HAYAETHCS LUIAX HOTO BIiIHOBJIEHHS, IO CTAaHOBHUTh
3MICT CHCTEMH TIPaBOBOi 0XOPOHH. J[0 000B’I3KOBUX O3HAK CyJOBUX PIlIEHb
HAJICXKHUTh  HEOOXiTHICTh JOTPUMAHHS  BINMOBIMHOI  MpONEAypu  IX
NPHAHATTS .

ApryMmeHrauisi y CyZOBOMY pIIICHHI Tako)X BHUMAarae CHCTEMH, sKa
JI03BOJISIE BUPIIIYBATH CIpPAaBY BiAMOBIOHO 1O MNpPELEICHTIB CIpaBH Ta ii
PO3BUTKY. Buxonsum 3 IeTyKTUBHOI JIOTIKM CYAIiB Ta iX MOTHBAUil I
MPUAHATTS pilleHb HEOOXiIHO IPOBECTH OIIHKY, N[00 BU3HAYUTH, YH
BIZIMIOBiZIa€ el apryMeHT XapaKTePUCTHKaM, HEOOX1THUM 1T BCTAHOBJICHHS
CYIOBOTO pillIeHHS.

PoskpuBaroun moHsATTs 00rpyHTOBaHOCTI, M.I. BaxkaHoB BBaxkae, 1110 1151
03HaKa € 00OB’SI3KOBOIO JJIsi BCTAHOBJICHHSI CY/IOBOTO PIILIEHHS Ta BH3HAYAE
TaKi XapaKTepPUCTHCTHKH:

1) cynoBe pimeHHS MOXe OyTH OOIPYHTOBaHHM, SIKIIO OOCTAaBUHH
CrpaBH, HEOOXimHI JUIs HOro BHHECEHHS, BCTAHOBJIEHI 3 JOCTaTHBHOIO
MTOBHOTOIO;

2) NoKa3W, SKUMH BCTAHOBIIIOIOTHCS OOCTaBHHH CIIpaBH, MAlOTh OyTH
OTpHMaHi i3 JUKepeJ, BKa3aHWX B 3aKOHi;

3) 1noka3w, Ha SKHX IPYHTYEThCS NPOIECyadbHHH akT (CyIooBe
pilmeHHs), MaTh OyTH MOCTOBIPHUMH, HOCTOBIPHICTE ILHX JOKa3iB
BU3HAYAETBCA  JOTPHMAHHSAM  IIPOLECYaJBHOrO MOPSAAKY 1X  300py
1 3aKpITUICHHS Ta MPABWILHOIO X OIIHKOIO CIIIAYUM, TPOKYPOPOM, CYIAOM.

TakuM YMHOM, BapTO 3a3HAYUTH, IO TMOHATTS OOIPYHTOBAHOCTI
0a3yeThCsl Ha JI0Ka3ax, siki Oynu 3i10paHi y J0ocy10BOMY po3ciinyBaHHi. BoHu
MOBUHHI OyTH NpOaHaji30BaHi BiJMOBIIHUMHU OpraHamMyd B IiJCYyMKOBHX
JIOKyMEHTaX — OOBHHYBaJbHOMY aKTi UM KJIOIIOTaHHI.

* OGMexeHHS KOHCTHTYIIfiHAX NpaB IIOAMHH y BOCHHHHA dYac MaioOTh OyTH
BHUBAKCHUMHU 3aKOHHUMH Ta JIETITUMHHAMH. URL:
https://supreme.court.gov.ua/supreme/pres-centr/news/1354823/ (mata 3BEPHEHHS:
25.03.2023)

® Bosipusuea M. ITOHATTS Ta BHAM CYHOBHX pIlICHb aAMiHICTPATHBHHX Cy.iB.
Iionpuemnuymeo, eocnooapcmeo i npaso. Cepis . AominicmpamusHe npaeo i npoyec.
Bum. 6. 2019. C.130. URL: http:/pgp-journal kiev.ua/archive/2019/6/24.pdf (mata
3BepHeHHs: 25.03.2023 p.).

6 I'yitBan I1. JI. OOrpyHTOBaHICTh CYZOBOIO PIillIEHHS SIK 3aII0pyKa HOro CIpaBeIuBOCTi
I 3aKOHHOCTI. Axmyanvui npobnemu Oepycasu i npasa. 2018. Bum. 80. C. 238. URL:
http://apdp.onua.edu.ua/index.php/apdp/article/view/71/76 (nata 3sepuenns: 23.03.2023 p.)
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Benuka nanmara BepxoBuoro Cyany B pimeHHi nmo crpasi Nell-987
CAII-18, mocunarouucs Ha BucHoBok Ne 11 (2008) KoncynsratuBHOi panu
€BPONCHCHKUX CYIIIB MO0 AKOCTI CYJIOBHX PIllleHb, PO3’ICHUIIA, [0 YiTKE
OOrpyHTYBaHHS Ta aHali3 € 0a30BUMH BHMOTaMH JOCYJIOBHX PillICHb Ta
Ba)XJIMBUM aCIIEKTOM MpaBa Ha CIIPaBEUIMBUI CyJl, Ta BU3HAUMIIA, IO Cy/I0BE
pIlIEHHS BHCOKOI SKOCTI — I pilleHHs, SKe J0CArae IPaBHIBHOTO
pe3ynbTary, HaCKUIBKH 1€ JO3BOJISIIOTH HAJIaHl CyAJi Marepianu, y crpaBea-
JIMBUH, IIBUAKWH, 3pO3yMITMIA Ta HeIBO3HA4YHHUK croci6. Bukian mincras
TPUAHSTTS PIlICHHS HE JIHMIIE IMOJETIIye PO3yMIiHHS Ta CHPHSIE BU3HAHHIO
CTOPOHAMHU CYTi PILICHHS, a € HacaMIlepe]l TapaHTI€l0 MPOTH CBaBLLIA. A 11e
3000B’s3y€ CYIII0 AaTH BIATIOBIb Ha apTyMEHTH CTOPIH Ta BKa3aTH JOBOJH,
IO JIeKaTh B OCHOBI pimeHHS 1 3a0e3medyioTs IHOro MpaBOMIpPHICTB.
[lincraBu UpPUHAHATTA pIiIEHHS T[OBHUHHI OYTH Y3TOUKCHHUMH, YiTKUMH,
HEJJBO3HAYHUMH, HECYNEepPEeWIMBHMH 1 JaBaTH MOXKIMBICTH IPOCTEKUTH
JOTiKy MipKyBaHb, 3 IKHX CYUIS YXBATHB PillICHHS .

OTxe, OOIPYHTOBaHICTh NMOBMHHA BUCTYNATH SIK €IEMEHT JIOBEICHHS
B TIPaBOBOMY CYIOBOMY DpillleHHI i3 apryMEHTOBAaHMMH BHCHOBKaMH
Ta IOCWJIAIOYUCh Ha KOHKPETHI HOPMH MpaBa, 3i0paHi HaleXHI JOKa3n
Ta TIiATBEp/KYBaTW  MiJCTABH  BMOTHMBOBAHOCTI  TakOro  PillIeHHS.
OOrpyHTOBaHE DIlIEHHS CTA€ TapaHTIE€I0 YYaCHUKIB Ha CHpaBEUIMBUHA CYI,
aJDKE 3aXUIA€ BiX NMPUHHATTS HE3aKOHHUX pillleHb Ta 3a0e3nedye mpaBo
Ha OCKAP>KEHHSI.

MortuBariss Ta OOIpYHTYBaHHS CYIOBOTO pIiIICHHS IOBHHHI OyTH
B HaNSXHWH crmocid 3ailiCHeHI caMe HamiOHAJBbHUM CYIiBHHIITBOM.
3a mosmmiero €CIIJI, me Mae BH3HAYAIBHUN BIUIMB Ha 3a0e3IeYeHHS
CHpaBeUIMBOTO CYIOBOTO PO3IJISLy B KOHTEKCTI HAJEKHOTO JOKA3yBaHHS.
AJke HEOOXIJHUI pe3yNbTaT JOCSATAEThCS JIUIIE 32 HAsBHOCTI B CYy/JIOBOMY
pillICHH] TOCTATHIX MiJICTaB Ta apr'yMEHTIB, HA OCHOBI SIKHX BOHO yXBaJICHE .

VYkpaina, Ha BiAMiHYy Big arpecopa pd, He JHIIe JIEKIAPYE,
1 371HCHIOE 3aXHCT MpaB 1 cBOOOJI JIIOAWHH, BUXOJISIUH 13 CTaTyCy COLialIbHOT
Ta TPaBOBOi Jep)kaBH, HaBiTh B ymoBax BiiHuU. [IpoTe, moci HeoOXimHO
MIPOBO/INTH SIKICHE CHOCTEPEXEHHs 3a JOTPUMAHHSIM 3aKOHHUX BUMOT IIiJl
yac BUHECEHHSI CyJJaMU CBOT'O PillIEHHS.

" Ipo samumenss 6e3 3MiH pimensst Tpersoi JucHHIUIiHAPHOI manatn Buimoi paxu
npaBocyuust Bix 19 smnast 2017 poxy Ne 261/0/15-18 mnpo mpursrHenHs Ocoba 1
JI0 TUCHMILTIHApHOI BiAnmoBinansHocTi: Pimenns Benukoi 203 ITanatu Bepxosuoro Cyny
Vkpainu  Bim 30 ciuas 2018 poky. URL:  https:/supreme.court.gov.ua/
supreme/pro_sud/velyka palata/ (nara 3Bepuenns: 25.03.2023 p.).

I'yiian II. JI. OOrpyHTOBaHICTb CyJOBOrO pillleHHS SK 3amopyka ioro
CIIPaBEMIUBOCTI I 3aKOHHOCTI. Akmyanvui npobnemu Odepocasu i npasa. 2018. Bum. 80.
C. 45. URL: http://apdp.onua.edu.ua/index.php/apdp/article/view/71/76 (natra 3BepHEHHs:
25.03.2023 p.).
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Bumorn, sKi 3aKkpiieHi B 3aKOHOAABCTBI HacaMIiepe ] 0OTpyHTOBaHICTb
CYIOBHX DillleHb, 30KpeMa IIiff 9ac 00MeXeHb BOEHHOTO CTaHy, AalOTh 3MOTY
HaroJOCHTH Ha TOMY, IIO caMe KOHCTHTYIIHHI 3acaly BUHECEHHS CYIOBHX
pillIeHb CIy’)KaTh TapaHTIEI0 3aXHCTY 3aKOHHUX IHTEpECiB, MpaB 1 cBOOOA
JIOAWHM 1 TpPOMaasHHHA CTOCOBHO BHPILICHHS NPAaBOBUX KOHKPETHHX
MUTaHb, a 3JIOBXKMBAHHS YM HEXTYBaHHS IIMM T'POMAJISHCHKHM MPaBOM
€ TIOpYUICHHSM SK HAIllOHAJHHOTO 3aKOHOJIABCTBA, TaK i KOHBEHIIHOTO
IIpaBa Ha CIIPaBEUINBUH CY/I.

A BHKJIAJ CyIOM MiICTAaB NPUHHATTS DIMICHHS HE JIMIIE IOJIETIIYE
PO3YMiHHS Ta CIIPHsAE BU3HAHHIO CTOPOHAMH CYTI PIillICHHS, a € HacaMmIepen
rapadTieto mpotu cBaBumIA. Illo 3000B’sA3ye cyamo mgaTh  BiATIOBiNG
Ha apryMeHTH CTOpiH Ta BKa3aTH IOBOJIH, IO JIEKaTh B OCHOBI piIllICHHS
1 3a0e3meuyIoTh HOTo MPaBOMIPHICTE Ta YHEMOXJIUBIIOE YMOBH, IPH SKHX
ocoba migmaeTbcs HE OOTPYHTOBAHOMY Ta CBABUIPHOMY IOKApaHHIO, MIO
MOJKE TIOCTABHUTH ITiJl 3arPO3y JIOAUHY, ii JKUTTSA 1 3M0POB'sI, YECTh 1 T1IHICTD,
HEJIOTOPKAaHHICT, 1 0Oe3mneKy, sKi BH3HAIOThCI B YKpaiHi HaWBHIIOIO
COI[IAJILHOIO L[IHHICTIO.

DOl https://doi.org/10.36059/978-966-397-298-5-18

YU MOXKE PO3MIP «ITIEHCIMHOI'O 3ABE3IIEYEHHS» BYTH
BHUII[UM, HI’)K PO3MIP 3APOBITHOI IJTIATH?

3anopoxHsa 'anuna Bosoaumupisaa
O0OKMOp 1OPUOUUHUX HAVK, npoghecop,
npogecop xagedpu aominicmpamuro2o, iHanco8o2o
ma ingpopmayitinozo npasa
Heporcasrnozo mopzo6enbHo-eKOHOMIUHO20 YHIGepCUmemy
M. Kuis, Yxpaina

3apopoxuuii FOpiit AnaToniioBny
KaHOUOam 1opuoOUdHUX HAyK, OOYeHm,
0oyeHm Kagpedpu KOHCMUMYYIIHO20 Ma AOMIHICMPAMUEHO20 NPA6d
Hayionanvnoeo mpancnopmmozo ynigepcumemy
M. Kuis, Yxpaina

DopMyIOBaHHIO BiJIOBI/II HAa MHMTAHHS, 110 BOJHOYAC CIYI'YE HAa3BOIO
i€l myOJikarii, Mae mepeayBaTH OKPECIICHHs 3arajibHOJICPKABHOI IPABOBOT

npoOJIeMH, 3 KHAAP» SKOI 11e MUTAHHS & Priori BACHOBYETHCS.
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OpHi€ro 3 KpUdymux HpoOieM MpaBoBOi cHCTEMH YKpaiHW 1 Hamio-
HaJbHOTO JEpPKAaBOTBOPEHHS 3arajioM € Oaratopiune Oe3BiAmoBinaibHE
pedopMyBaHHsI IOPUAMYHUX OCi0 MyOIIYHOrO MPaBa, 3a pe3yaIbTaTaMH SKOTO
HEPIJKO POKaMH MPOJOBXKYIOTh OIHOYACHO CIIBICHYBaTH «HOBI» 1 «cTapi»
Jep)kaBHI opraHu (akTUYHO 3 OJHMM 1 THUM e (YHKIIOHAIOM,
1110 3YMOBJIIO€ TIO/IBil{HI OI0/IXKETHI BUTPATH Ha YTPUMaHHS 0Ci0, 110 BXOAATH
JIO «IITAaTHOTO PO3MHUCY» LUX JEpKaBHUX opraHis. [Ipu npoMy, THM ocobam,
AKI BXOJATH O IUTaTy «CTaporo» MAEp)KaBHOTO OpraHy 3a00pOHEHO
BUKOHYBaTH OyIb-siKi npodeciiiHi (yHKII, TpoTe MTO3BOICHO POKAMHU
OTPUMYBATH 3apo0iTHY IUIATHIO, SKa 3ACOLIBIIOr0 € 3HAYHO BHIIOKI 32
cepenHIo 3apoOiTHy maty B aepkasi. [lo NmpuKiIamgy, TAKUMH JepKaBHUMHA
opraHamu €: Jlep>kaBHa apXiTeKTypHO-OyaiBenbHa iHCHEKMHis 1 [lep:xaBHa
IHCHEKINsI apXiTeKTypu Ta MictoOymyBanHs Ykpainu; BepxoBuuit Cyn
VYkpainu i Bepxosanit Cyn; OxpyxHul agMiHicTpaTUBHUMA cyn Mmicta Kuesa
i KuiBchbkuii MiChbKHMI OKpYXHil aaMiHICTpaTUBHHMH cyn Ta iH. Tak, 10
npukiany, BAC Ykpainu 3 15 rpyans 2017 poky i foHuHI nepeOyBae y cTaHi
JIKBiganii.

OTKe, NOCTAa€ MUTAHHS: IePKaBHI KOUITH — LIe «HIYUD» KOILITH, TOMY X
He IIKOJIa, a, BiATaK, MO)KHA BUTpayaTH Kyau 1 sk 3amaHeTbes1? [lpore ne He
Tak. «J/lep>kaBHi» KOLITH — 1€ 3PEIITOI0 KOIITH KOXHOTO i3 Hac. Mu — 1e
TUTATHUKY TIO/IATKY, SIKI HE JIMIIE MaloTh NpaBo, a W MOBHHHI BUMaraTH BiJ
JIep)KaBd  PO3yMHOTO, 30aJlaHCOBAHOTO, TIEPCHEKTUBHOTO 1 TOJIOBHE
CIPaBENTMBOTO BUKOPUCTAHHS JEPKABHUX KOINTIB, HATOMICTh BHHHI O0COOH,
HE3aJIeXHO BiJ TMocax 1 TapTiiHOI HaJIeXHOCTi, 3000B’s3aHI HECTH
MOJITHYHY, KOHCTHTYHIHHO-TIPaBOBY 1 HABITh KPHUMIiHAJNBHY BiIITOBiNANb-
HICTh 32 CBOIO «aHTHUJIEPKABHUIIbKY» Ta «aHTHOIOIDKETHY» TOJITHKY
i AisUIbHICTB. Bynp-sika nepkaBa He Moxe OyTH €KOHOMIYHO YCHIIIHOIO,
COIIaJbHO PO3BUHYTOIO 1 3a0E3MEYCHOI0 Yy pasi SKI0 BOHA € TaKUM
MOTaHIOYUM TOCIOAAPEM 1 PO3MOPSITHUKOM KOIITIB cBOro Hapoy. OcobmnBo
1le MUTaHHS BKpail TOCTPO CTOITh B YKpaiHi, sika BXKe AEB’SITUIl PiK MOCHiIb
nepeOyBae y cTaHi Ha/PKOPCTKOI BIHHM, BHTpaTH Ha SKy B pasu
TIEPEBUIIYIOTH ii BIacHU OropkeT. Le, no-nepue.

Ilo-0pyze, BOueBHIb, IO IPEACTABHUKM JIepKaBU W cami moope
YCBIIOMIIIOIOTh HAsBHICTH NpoOJIEeMH, IO TOB’s3aHa € peopraHizaliero,
MPUITMHEHHSAM YH YTBOPEHHSAM CyO’€KTiB myOmigHoi Bmagu. Haramaemo,
mo B mortomy 2022 poky [Ipesument Ykpainm miamucaB 3akoH YKpaiHu
«IIpo anmMmiHiCTpaTHBHY NpOLEAYpY», KU Habepe uYwmHHOCTI 15 rpymHs
2023 p. Ogpniero 3 HOro HOBENI € IHCTUTYT «IPABOHACTYIHHUITBO
aIMIiHICTPaTUBHOTO oOpra"y»: «lIpaBOHaCTYIHHITBO aIMiHICTPaTUBHOTO
oprany — Ii¢ TOBHHMH a00 dYacTKOBHH mepexim KommeTeHuii ((QyHKIIIH,
MOBHOBA)XEHb Ta BIJAMOBINATBHOCTI) BiJl OAHOTO aJIMIHICTPATHBHOTO OpraHy
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JO 1IHIOIOTO, IO 3AIHCHIOETBCS B MOPSAKY, BH3HAUYEHOMY 3aKOHOM)
(ctarTs 25)%.

[luroBaHa BuIe cTaTTs 25 «yBilIIIa» OO TEKCTy 3akoHy YKpaiHu
«[Ipo angmiHicTpatuBHY mpouenypy» 3a inimiatuBu  KacamiiiHoro
aJMiHicTpaTHBHOTO CcyAy y ckiani BepxoBHoro Cyny, sIKMii 3 BIacHOTO
JOCBily ~3Ha€ HACKUIBKM  CKJIQJHO BHUPINIyBaTH  CYyJOBI  CHOpHU
«peopraHizaniiHo-JIiKBiganiiiHOoro»  ¢opMary, TO3MBaYaMH B  SIKHX
3/1e0LTBIIOT0 € 0COOU IITAaTHOTO PO3IHUCY» PEOPTaHi30BaHMX/TIKBIIOBaHUX
OpTaHiB JIep>KaBHOI BIaJH, SKi IIPETEHIYIOTh HA CBOIO YAaCTKY BIIIIOBIIHHX
BHIUIAT i3 Omomkery nepkaBy. [IpemMmeTHmii aHami3 MPaBOMIpPHOCTI YH
HETIPaBOMIPHOCTI BHMOT KJIONOTAJIbHUKIB IOJ0 TAKUX BHIUIAT y KOXXHOMY
KOHKPETHOMY BHUIIQJIKy BCTAHOBIIIOE CY/I.

[Toepratounce 1m0 muTaHHA: «UYH MOXe po3Mip «IEHCIHHOTO
3abe3nedeHHs» OyTH BHUIIMM HDK po3Mip 3apoOiTHOI TwaTu?», onxpasy
CKaXeMO «HI».

Taka BigmoOBigs BOAYAETHCSA 3 aHAI3y, M0 MPHUKIALY, CYIOBOI CIIpaBH
Ne 640/26846/20 3a mo3oBOM cyami Buioro amMiHICTpaTHBHOTO CY.Iy
Vkpainn y BigcraBmi’. IlosiBa IbOrO CYZOBOr0 KIOMOTAHHS IIOB’S3aHA
3 KOHCTHTYIIHHO-CY/10BOIO pedopmoro 2016 p., HEBi’€MHUM CKJIaTHUKOM
skoi craB 3akoH Ykpainu Bim 2 uepBHs 2016 p. Ne 1402-VIII «IlIpo
cyzoycTpiit i cratyc cymuis» (nam — 3akon Ne 1402-VIII)3, suit yaopmysas
crBopeHHs1 Bepxosrnoro Cyny (I'maa 5) i BogHO4YAC y IMyHKTI 7 TEpexiTHUX
1 TPUKIHIEBUX TOJOKEHb BU3HAYMB, IO «3 JOHA TI0YaTKy pobotn
BepxoBHoro Cyay y ckmazi, BU3HaueHOMY MM 3akoHoM, BepxoBauit Cyn
Vkpaian, Bummii cremiamizoBaHuii cya YKpaiHH 3 pO3TILAY IUBLIBHUX
1 KpUMiHaIBHUX cIpaB, Bumwmii rocnomapcekuit cyn Ykpainu, Buimit
aJIMIHICTpaTHUBHUI cya YKpalHU npunumsioms ceol0 OisnapbHicms ma
nikeioyromoca [Buo. — agmopu] y BCTAHOBJIEHOMY 3aKOHOM HOPSIIKY.

Bonnouac Pimennsim Koncturyniitnoro Cyny Ykpaiau Ne 2-p/2020 Bin
18.02.2020 p. monoxenHst nyHKTy 7 posnuty X1 «ma nixeioyromocay
B yacTuHi BepxoBHoro Cyay YkpaiHu BH3HaHO TakuM, IO HE BiAINOBijgae
Koncruryuii Ykpaian (¢ Hekouctutymitianum)®’. Takum umHOM, BepXoBHmii
Cyn Vkpainu, Bummii criemianizoBannii cyx YKpaiHu 3 po3riisity IHBUTBHUX
1 KpUMiHaJIBHUX cIIpaB, Bummii rocnomapcekuii cyn Ykpainu, Bummit

! Mpo anminicrpatusry mponexypy: 3akoH Ykpaimu Big 17 motoro 2022 p.
Ne 2073-1X. URL: https://zakon.rada.gov.ua/laws/show/2073-20#Text
IocranoBa BII BC Bim 16 motoro 2023 p., copaBa Ne 640/26846/20.
URL.: https://reyestr.court.gov.ua/Review/109303277
s IIpo cynoyctpi#i i cratyc cyanis: 3akoH Ykpainu Bix 2 uepHs 2016 p. Ne 1402-VIII
Il Bioomocmi Bepxosnoi Paou. 2016. Ne 31. Cr. 545.
Pimennst Koucrurymitinoro Cyay Vkpainm Big 18 mrortoro 2020 poky.
URL.: https://zakon.rada.gov.ua/laws/show/v002p710-20#Text
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aIMIHICTPaTUBHUNA CyI YKpaiHH MPURUHUAU C€8010 OifAlbHicmb, TIPOTE
1 MOHWHI Il CyOu He Jaikeidogeani i Hamani mnepeOyBaroTh B CIUHOMY
JIEPKABHOMY PEECTPI HOPUAWYHHUX OCI0, (DI3MUHUX OCIO-TIAMPHUEMINB Ta
rpOMaJICbKUX (OpMyBaHb, IO OS] 3 IHIIUM, CIYI'y€ MiJCTaBOIO ISt
HENPHUITMHEHHS. TPYIOBUX BIJHOCHH OCI0 31 «IITATHOTO PO3IHCY» LUX
JIep>)KaBHUX OPraHiB Ta BHIUIATI TAKMM 0co0aM 3apoOiTHHX IJIaT, BUHATOPO.
3a paxyHOK /[lepxaBHoro Oropkery Ykpainu. Bingrak, ckiagaerbcs JUBHA
CHUTYyallisl, 32 KOl JepKaBa pOKaMy BUILIadye OIODKETHI KOIITH THUM, KOMY
BOHa 3a0OpoHWIIa TpaIioBaTH. BomHOYac oO3Ha4eHi o0co0W Hepiako
MOKJIMKAIOTECS 70 CyAy 3 METOI0 OTPHMAaHHS MAaKCHMaJbHO MOKIJIMBHX
BUILIAT, TPOIIOBUX YTPUMAaHb BiJl EP>KaBH.

Tak, mo3mBau y cmpaBi Ne 640/26846/20 B 2016 pomi mimoB
y BigcraBky 3 mocaan cyani BAC VYkpaiHw, OTpHMAaBIIHM TPOIIOBE
YTpUMaHHA, BHXOIMYM 3 TocanoBoro okiamy cyami BAC VYkpainu, sxwid
ckiamaB 37 836 rTpH (po3Mip CKIamOBOI CYAMIBCHKOI BHHArOpoad
00paxoByBaBcs Ha MiZICTaBl BCTAHOBIIEHOTO PO3MIpY MTOCAJI0BOTO OKJIAAY JUIs
Cyani MicueBoro cyay B po3mipi 15 MpOXHUTKOBHUX MIHIMYMIB st
nparnes3faTHuX oci0 Ta koedinienTta 1,2 st Cyi BUIIOTO CHENialli30BaHOTO
cyny), nmpore B 2020 pori BiH 3BepHYBCS 3 IMO30BOM JIO CYIy 3 METOIO
«o04MCIeHHS 1 TepepaxyHKy ILIOMICSYHOTO JIOBIYHOTO  TI'POIIOBOTO
YTPUMaHHS CyJJi y BiJCTaBI» BIAIIOBIJHO 1O «CYAIIBCHKOI BHHAropoJH,
sKa BHPAaXOBYETHCS TPH MpPHU3HAUYCHHI / TepepaxyHKy LIOMICSYHOTO
TPOIIIOBOTO YTPUMAHHS CyIJi y BimcTaBii, i ckmagae 238 275 rpH, 3 SKUX:
mocaZoBuil okian (3 ypaxyBaHHAM koedimienra 1,255) — 132 375 rpu
(2118*50*1,25); mommara 3a Buciyry pokiB (80% ) — 105 900 rpr;
nepeOyBaHHs Ha anMiHicTpaTuBHIM mocami — 0, HaykoBuii ctyminp — O;
pobora, 10 mepemdadae AOCTyN IO AepkaBHOI Taemuwmili, — O». Ilo3uBau
3BaxkuB, 1o 18 mrororo 2020 p. Koucruryuiiinuii Cyn YkpaiHu yxBajiuB
Pimenns Ne 2-p/2020, sikuM BHW3HAB TaKWMH, [0 HE BIiNOBIIAIOThH
Konctutynii Ykpainu, okpemi MoiokeHHs (10 MPUKIaLy, MYHKT 25) po3aity
XII 3akony Ne 1402-VIII. 3 ornsay Ha 1ie, NMO3MBAaY JIHIIOB BHCHOBKY,
II0 B HHOTO BUHMKJIO IPAaBO Ha MeEpPEepaxyHOK IIOMICSYHOTO IOBIYHOTO
TPOIIOBOTO YTPUMAHHS CYJJII y BiJICTaBIl BIAMIOBIAHO IO BHMOT cTarTi 135
3akony Ne 1402-VIII. Hapasi us cnpaBa mo cyTi He BHUpilIeHa, BOHA
HallpaBJIeHa HAa HOBUW CYJIOBUH pO3IJIsA] 10 CYLy MEpILOl iHCTAHIT.

Y3aranpHIOIOUM BUINE HAaBEJCHE, BKAXEMO : a) CyI, BUPINIYIOUH
O3HAaueHY BWINE CIPaBY IO CYTi, Ma€ 3BAXHUTH, MO0 y cdepi HMEHCIHHOTO
3a0e3MedeHHs] CIpaBeUINBUM Ma€ BH3HABAaTHCA YHIBEPCATbHHUA TMiAXix
«IPOTOPIIIHHOTO  CHIiBBIMHOIICHHS MDK CTPaxOBHMH BHECKaMH Ta

® Tlocramosa BII BC Bix 16 mororo 2023 p., cmpaBa Ne 640/26846/20.
URL.: https://reyestr.court.gov.ua/Review/109303277
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MIPU3HAYEHUM PO3MIpOM MeHCiHUX Bumar» (pimeHHs KoncrturyiitHoro
Cyny VYxkpaimm Binm 27 mortoro 2018 p. Ne 1-p/2018 (cmpaBa mpo
OIO/IATKYBAHHS MEHCI# i IOMICAYHOr0 JOBIYHOTO TPOMIOBOTO yTPHUMAHHS)®,
inakmie — komtd 3 [leHciiiHoro QoHmy aepxkaBu OyAyTh HECHPABEIIHBO
BUIUIAYYBAaTHCS OJHMUM 3a paxyHOK IHIIUX, IO € HENPHUITyCTUMUM
y HpaBoBil, couianbHili nepxkasi’; 6) AepikaBa 3000B’s3aHA 3a0e3MEUUTH
(hopMyBaHHS yCTaJICHOI MPAKTUKH IIOJI0 MEXaHI3My peopraHi3arlii/miksinarii
JICpKaBHUX OpraHiB y pa3i 00’€KTHBHOI HEOOXIMHOCTI i 3mifiCHEHHS,
BHU3HAYNTHU YiTKUN «JeATaiH) MPOBEICHHS i€l MPOIeaypH Y Jaci i mpocTopi
1 mopa3y MPUTATYBATH 10 IOPUANIHOI BiAMOBINATBHOCTI THX CyO’ €KTIiB, 9l
nii, Oe3misubHICTH abo TpPaBOBI aKTH SKAX TPHU3BEIH 1O MOPYIICHHS
HAI[IOHATBHOTO 3aKOHOJABCTBA Y Iili chepi MpaBOBITHOCHH.

8 Pimenns Koucruryniitnoro Cyay Ykpainn six 27 motoro 2018 poxy Ne 1-p/2018.
URL.: https://zakon.rada.gov.ua/laws/show/v001p710-18#Text

" Ianrana H. K., 3agopoxus I'. B. Korcrurywuiiie mpao Yxpaisu : HaBd. moci6.
Sanopixoks : Juke none, 2012. 480 c. C. 405.
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MOHATIMHUM AITAPAT POCIMCBHKOI ITPOITATAH/IM:
ICTOPUKO-ITPABOBUI1 BUMIP

IBanoB Ouiexcanap FOpiiioBuy
KaHOuoam 1opuoudHux HayK, 0oyenm Kageopu meopii ma icmopii depaicasu
i npasa Hayionanenoi axademii Cnysicou besnexu Yxpainu
M. Kuis, Ykpaina

Jlexcuka pOCIHCHKOTO MPONAraHIMCTCHKOIO TUCKYpCy c(opMyBaiacs
B HAWOLIBII ONM3BKOMY IO CY4acHOTO BHUIJISIII HANPHKIHIN HEpIIoi 4BepTi
XIX cT., a camMe B KOHTEKCTi IMOXiH, BIJOMHUX SK OONAmITyBaHHA €BpOIH
micns Bimencekoro konrpecy 1815 p. IlpoBenenuii 3a pesynbraTamMu
HAIOJICOHIBCHKUX BO€H, Ied OJMH 13 TepIIMX MDKHapoAHHX (opyMiB
JIETITUMI3yBaB KOPJOHHU MOBOEHHUX JIEPXKaB SIK HEMOPYIIHI Ta TiJHI MOBAry.
CyroJocHi i1ei BHCIIOBIIOBAJIMCS B XOJi IEPErOBOPIB JepKaB-yyacHHIb
TpuAIATIIIITHROT BIHE B MeXax yXBaJICHHS TEKCTy Bectdanbcbkoro mMupy
1648 p., ogHak ToxAi BOHM OyjM MapKOBaHI NESIKUMH pucaMu (eonanmizmy
(30KpeMa, 110710 BacaJbHOI 3aJIE)KHOCTI JIep)kKaB OJlHa Bifl 0JHOI). 3a3HaueHe
CBIIYUTH TIpO [JOBOJI CTPIMKHHA TIporpec €BPONEHCHKOI CYCIIIBHO-
MOJITHYHOI AYMKH IIOJI0 MDKHApOJHOI Cy0’€KTHOCTI Jep>KaBHUX YTBOPEHb.
VY To#i ke wac, came Ha pybexi XVIII-XIX cr. pociiicbki BOIOIIHHA
Halickopime, HiXX OyIb-KOJNH, TPUPOCTATH HOBHMH TEPHTOPISAMH, i TpoIec
1el, OTIpH SBHO EKCHAHCIOHICTCHKI METOMH, BUKOPHUCTAaHI B XOJIi HBOTO, 110
CBOTO/IHI TOJAEThCS B MOCKOBCHKIH icTopiorpadii sk «IpupogHHI
1 3aKOHOMIPHUID).

CyuacHi 3axifHi (¢axiBui, 30KpemMa naTpiapx aHMIIHCBKOI icTOpHYHOT
Hayku H. [leiiBic, xapakTepu3yrOThb 30BHIIIHBOINOJITUYHY CTPATETilo
pocilicekoi immepii B JOCHIPKyBaHHH TEpION 3a JOMOMOTOK TepMiHA
«OnuckaBu4YHa eKcmaHcis». Pa3oM 3 TUM, TPEACTaBHUK BITYM3HSIHOT
HaykoBoi giaciopu O. CyOTensHUIA MigpaxyBas, IO BIPOJOBXK 3a3HAYEHOTO
yacy MIOPIYHMH TpPHpICT TepHTOpii pocCiiichbkoi imrepii ckianaB OIM3BKO
120 xm?. Takosx meil JOCTITHUK YCTaHOBHB, IO 3arajbHa IUIOIIA MOCKOBIi 3
cepequan XV cr1. 10 1914 p. 30impmmnacs maibke B 1000 pasis. Li Ta psn
iHmUX (PaKTiB MEPEKOHINBO 3aCBIAUYIOTH, IO MOAIOHA AWHaMika Oyma Ou
HEMOXJIMBOIO 0€3 3acTOCYBaHHS HNPUMYCOBHX 3axOAiB JO HapoOAiB, IIO
MOTIePETHRO HACEISUIN 3eMJIi, BKIIFOUEHI A0 IMIEPCHKUX BONOMAIHB. Y 3B’S3KY
3 UM 3aKOHOMIPHO IIOCTa€ THTAaHHA Tpo ocoOauBuii Habip 3aco0iB Ta
METOJIIB €KCIaHCIi, ska Ha0yBaja CHCTEMATUYHOIO XapaKkTepy 1, BiAMOBIIHO,
BUMaraja HaJIe)KHOTO pecypcHoro 3abesmnedeHHs. IcrotHo, mo oOcsr
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3aCTOCOBAaHOTO B KOXXKHOMY BHIIQAKY IHCTpyMEHTapito MaB Oytu
BHITPABJIaHHIM 3 TOYKH 30Dy IIiJIei, AKi mepeadavanocs TOCATHYTH.

Hazaran MockoBcbka JepikaBHICTh (opMmyBasiacs 3arapOHULBKAM
CrocoOoM 11ie BiJ yaciB cBoro 3apopkeHHs HanpukiHui X1 cT., a Ha MOMeHT
nepmoi 4BepTi XIX cT. BKe Mana y CBOEMY apceHali BiJlpanbOBaHi
1I7ICOJIOTIYHI MTOCTYJIATH, 1[0 CTAHOBIIIM 0a3uC 11 3BUMHOTO icHyBaHHS. [lo3ask
caMe B O3HAuUEHOMY BHMIpl CKJajajnacs KaHBa MeXaHi3My pOCIHCBKOT
eKCIaHCii, TO CYTHICTb OCTaHHBOTO MOXX€ OYTH PpO3KpPHTa BHKIIOYHO
3 ypaxyBaHHSIM OCOOJNHMBOCTEH MOCKOBHTCHKOTO 1J€ONIOTiYHO-TIpONaraH-
JMCTCBKOTO  IHCTpYMEHTapiro. 30Kpema, Kepeno3HaBue JOCIIIKCHHS
JOKYMEHTAIEHOTO KOPITYCY, MACOBO MPOJYKOBAHOTO IMIIEPCEKUM JEpPIKaBHO-
BIQAHUM amapaToM, 3acBiIUye IIMPOKE BUKOPUCTAHHS IPHIBOPHUMH
BHCOKOIIOCAJIOBISIMU  3arajJlbHONPUMHATOIO [UIsl  KpalH  €BPOIEHCHKOI
OUBLTI3amii MOHATIHOTO amapaTy B HE BIIACTHBOMY JISi HBOTO 3HAYCHHI.
Hanepen 3a3naunmmo, mo mnomiOHMN MiIXiJ YKOPIHHUBCS B MOCKOBCHKOMY
€KCITaHCIOHI3MI JOCTAaTHBO TJIMOOKO, MPOJOBXKYIOUM 30epiraTé JOMiHaHTHE
CTaHOBHILIE 1 JI0 CbOTOJIHI.

BuCBITIIOIOYM BKOPIHEHHS B POCIHCBKOMY IMIEPCHKOMY JTHCKYpCi
MpUHOMY MiJMIHH TOHSTH, IOLUUIFHO 3BEPHYTHCS 1O KUIBKOX KpalHIX
necatuite XVIII cr., mo Oe3nocepenHbo mepenyBaiyd yTBEPHKEHHIO
BiJIBEPTO EKCTIAHCIOHICTCHKUX PHC y 30BHIIIHBOMOJIITHYHOMY Kypci iMrepii
PomanoBux. Tak, Hampwkiaa, 3HAYHUH TOCTITHUIBKUA IHTEpEC Y MBOMY
IUTaHI CTAHOBUTH ITONTITHKA IAPCHKOTO IBOPY 1010 Mononoi nepxasu CIIA,
CTaHOBJICHHS KOTpOi B SAKOCTI CaMOCTIHHOTO Cy0’€KTa MiXHAPOIHHUX
BITHOCHMH fKpa3 BimOyBajocs Ha Toi dYac. J[omimpHO B3SATH OO YBaru
nonoxenns «/lexnapauii Karepunu 11 ypsnam Anrnii, ®panuii ta Icnanii»
Bix 28 motoro 1780 p., ae, cepes iHIIOT0, HATOJIOIIYBAIOCS Ha IICPBICHOMY
npaBi HapoOiB, SIKE KOXKHA HAIlisl MOXKE CIpaBeIUIMBO BUMaratu st cebey.
Buxoasun 31 3MicTy aHMIIIHCHKHMX, (DpPaHIy3bKMX Ta iCIIAaHCHKUX IHTEPECIB
TOrO Yacy INOJO aMEPHKAaHCHKOTO pETiOHY, CTa€ OUYCBHIHOIO ITO3MIIis
POCIHiCHKOr0 JIBOPY SIK CBOEPiMHOIO apOiTpa, o HIOWTO CTae Ha JOMOMOTY
HOBOCTBOPEHOMY COIO3y KOJIOHIH, SIKi IparHyTh YTBEPAWTH CBOE IPaBO Ha
He3aJIe)KHEe icHYBaHHA. Pa3oM 3 THWM, XPOHOJIOTIYHO CYMDKHI 3 BHAAHHIM
3a3HAYEHOT0 JIOKyMEHTa BizBepTo 3arapOHuIbKi 3axoau Karepunn I mono
Peui Ilocmonmroi, KpumMcekoro xaHcTBa Ta ['e€TbMaHIIMHH CTaBIATH ITiJ
CYMHIB 3MICTOBE HAIlOBHEHHS 3TaIaHOTO «IIEPBICHOTO TIIpaBa HAapOMIiB»
y po3ymiHHi mapenaBopuiB. MaeThcs He mpo WO iHIIE, K BHHATKOBO MPO
CTBOpPeHHs 1H()OPMALIITHOTO PUBOAY AJIsI BIJABOJIIKAHHS CBITOBOT CHUILHOTH
BiJl €KCTTIAaHCIOHICTCHKUX il POCISTH B 1HIIUX perioHax.

CriekyImiss TepMiHO-TIOHATTSAM «IPaBO» CTaBajia JJsl  YPSIOBIIIB
pociiichkol iMIepii TUM OLIBII BIACTHBOO, IO CHIIBHIIIE BIANAISIHCS B
MIpHJI 3aKOHHOCTI Ta CIIPaBEUIMBOCTI iXHi Jil. 30kpema, y «ManidecTi mpo
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OpUAHATTS Mg pPOCICBKY Aep)kaBy miBocTpoBa KpuMmcekoro, octpoBa
Tamanp 1 Bciei Kybancpkoi croporm» Bim 8 kBiTHA 1783 p. Ta X Taku
Karepuna II mporosonryBaiia HaleXHICTh yCiX LUX TEPUTOPii pociiichbkii
KOPOHI Ha IiIcTaBi «1epeMor pociiicbkoi 30poi». Bunanus 1poro manigecry
OyJ0 NHII CUMBOJIIYHOIO JTi€l0, 10 BiHYaja 0araTtopiuHi akiii MOCKOBITIB i3
HiIpUBY BHYTPILIHBOI CTa0UTBHOCTI KPUMCBHKOTATapChKOI JIepKaBU 3 METOIO
OKynauii HaJIe)KHUX 1 cTpaTeriyHo NpuBaOIMBUX 3eMellb. 3a3HA4EHHS IPO
3000yTTs BOEHHOI NepeBaru Haj MONEepeIHIMH BOJOIUIBLSIMH OKYIIOBaHUX
POCI€I0 pETiOHIB y AKOCTI HA4eOTO FOPUAWYHOI IMiICTaBH TAaHYBaHHA HaJ
HUMH € TPOSBOM HIYOrO IHINOTO, $K CAMOCTIHHOTO BHU3HAYCHHS
MOCKOBCBKHM PEKUMOM KPUTEPIiB 3aKOHHOCTI Y¥ HE3aKOHHOCTI BIACHHX Hil
Ha MDKHapOIHiH aperi. Takuif miAXiA HUTKOM y3TOIUKYETBCS 3 YIIOAIOHEHHM
BOJI  POCIHiCBKOIO MOHapxa Ta TMposBiB BHIOI (00XKECTBEHHOT)
CIPaBENTUBOCTI y BHUIJIAAI BCENO3BOJCHOCTI KepMaHMYa MOCKOBIi Ta
3HEBa)KaHHsI HUM Oy/Ib-SIKUX PUHIIUITIB CBITOBOTO MOPSIIKY.

[epexpyuyBaHHS pO3yMIHHS IIpaBa Ta MOB’SI3aHMUX 13 HUM HOHSITH
Yy pyKax KpEeMIIBCBKMX 1J€0JIOTIB mepedyBac B HEPO3PHBHOMY 3B’S3KY
3 amnesfoBaHHIM JI0 PEJIriiiHO TEMaTHKH, a caMe MOCKOBCBHKOT'O TIpaBoCiaB’s
SK OJHI€T 3 TaK 3BaHUX «CKPEI» POCIHCHKOro pexuMy. HapiKHuM KaMeHeM
y IbOMY IUIaHI € TpPaKTyBaHHS BIMHU Ta MUpY Kpi3b Npu3My Oi0GiiiHOTrO
TIIyMa4deHHs. Y TEKCTI CBSIMIEHHOI KHWTM XPUCTHSH BiffHA 3TragyeThcs SIK
OJlHa 3 «XBOpOO JIOACTBA», IO HIOMTO NMOBHMHHI BU3HABATH W MOCKOBCBKI
CBAIICHHOCTYXHTENi. BomHowac, mporojomeHa B O00XiJ KaHOHIYHOTO
MOPSAKY IIEPKBA Y CBOEMY CIIY)KiHHI BHXOJHUTH 3 TOTO, IO «HE 3a00pOHSE
cBOIM yazmaMm OpaT ydacTs y BilfHaX Ha 3aX¥CT IpaBOCIaBHOI BipH, BiTunznu
i ogHOBipHiB». O4YeBUAHE YHOAIOHEHHS 3aXHUCTY BIpH 1 BITYHM3HH, 110 aX HIsK
HE y3TOJDKY€EThCS 31 CTATyCOM HPaBOCIIAB’s SIK pelirii 0e3 «HallioHAIBHOTO»
3a0apBiicHHs. Bisbille TOro, BUIIpaBIaHi B HABEACHHUI CIOCIO arpecHBHI mil
B YCTaX MOCKOBITIB Ha3UBAIOThCS «CBAIICHHOK BIHOIO», a iX Oe3mocepenHi
YYaCHUKH PO3IIISAAIOTECS SIK «CHOJBIXKHUKH JKEPTOBHOI XPHCTHSHCBHKOT
mo6oBi». MeThcs (aKTHUHO TPO CBOEpIIHE ONArOCIOBEHHS OYIb-IKHX
BO€H, IHIIIHOBAaHMX 3a BOJICKO MOCKOBCBHKOTO IpaBUTENA. <« KepToBHICTBH»
BOTHIB — HIII[O iHIIIE, SIK IXHS TIOBHICTIO CJIiNa MOKIpHICTh MOHApXOBi Ta HOTro
3abaraHkam.

HapixxauMm kameHeM pOCiHChKOI MpOMaraHgy came B TEpIIiii 4BepTi
XIX cr. crajgo MOHATTA BITYM3HH, a TOYHIIIE TOW 3MICT, SKHHA y HBOTO
BKJIQJaH IMIEPCHKi ypsSAoBIi. SIK 3a3Hadanocs BHIIE, CTPIMKE 3pPOCTAHHS
TEPUTOPIAUTBHUX TMPOCTOPIB MOCKOBCHKOTO IIAPCTBA, a MOTIM 1 POCIHCHKOI
iMIepii 3amepedye MEPOIIOOHNH XapakTep mbporo mporecy. [linTBepmxyoTs
e ¥ icTopu4Hi (aKTH IION0 «IIPHUMYCY IO MOCIyXy» THX HapoJiB, SIKi Ha
CBOTO/IHI YMOBHO TpYINYIOTBCSI B TIOPKCBbKI Ta (iHO-yropcbki. Ilponec ix
miikopeHHs1 posnovascs 3 cepeaunu XVI cr1., konmu 3a 106u [Bana I'pozHoro
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TaKk 3BaHI «EKCHEeAWIi» TMPOBAOMIN EKCHAHCII0 y CXiTHOMY HampsMi,
mifimoBmu axk g0 mpocropiB Cubipy ta Kpaitapoi IliBHoui. Ilo30aBneHi
BJACHOI JEP)KaBHOCTI Ta OAThKIBIIMHK 11032 MEXKaMH MOCKOBCHKHX
BOJIOJIIHb, Il €THOCH MiJJIaBATKCS IIAHOMIPHIN HaliOHAJIBHIA aCHMUISLIIL.
ATIOTeEM OCTaHHBOI CTAO0 «IIPUCBOEHHS» MiJIKOPEHHM ETHIYHHM Tpynam
HaliMEHyBaHHS «POCisiH» (ITi3HINIEe — ETHIYHUX POCISIHY») 13 MTPOTOJIOMICHHAM
Ierpom I pociiicekoi immepii B 1721 p. Buxoaurs, IO HOBOCIIEYEHHM
«pocisiHaM» HaB’sI3yBalocss PO3YMIHHS JIep)KaBU-OKYIIaHTa B SIKOCTI IXHBOT
BITYM3HH 3 ycCiMa MOXIIHUMH BiJl I[BOTO aTpuOyTamu (30KpeMa, 3raJaHiM
BHIIEC CAaKPai30BaHUM O00OB’SI3KOM OpaTH Y4aCTh Y «CBSMICHHIHN BilfHI»).

Kepyrounch HaBeAEHOIO JIOTIKOIO, PO3IIITHEMO MOHSTTS BITYM3HSIHOI
BifHM 3 TOYKH 30py HOro CyTHICHOI iHTepmpeTamii B pOCIHCEKOMY
IMOepcpKOMy JAHCKypci. 30Kpema, camMe TaK IMEHYETbCI B MOCKOBCBHKIH
icTopiorpadii mmupoko Bimome (paHKO-pociiichke HpoTHCTOSHHSA 1812 p.
Bepcist mpo Te, mo ne Oynmu OyHiMTO «BHMYIIEHI 3aXOAM» ISl 3aXHCTY
pociiicekoi iMmepii Bin migctynHoro Hamoneona Bowamapra, pyitHyeTbes
OyKBaJIbHO OZHUM aprymeHToM. CyTh HOT'O TOJISATa€ B TOMY, IO IIPHBOJIOM
JUIL BOEHHHMX Jid cramo mnopymieHHs mapeM Oiekcangpom [ ymoB
Tinp3iTcbkoro morosopy 1807 p. HIISIXOM CTBOpEHHS 3arpo3HW Hamaay Ha
[pyccito. Sk rapant ii Oe3mekn, dpaHiyspka immepis BUMyIIeHa Oyia
BIATHCS O [ill y BINNOBING HA Taki Kpuuymi mpoBokamii. Kapra
posropraHHsl pociiicbkoro Biiickka B 1810-1812 pp. 3acBiguye ioro
CTIpPSIMyBaHHS Ha B3STTS IiJ KOHTPOJIb HPHUIYHAHCHKOTO PETrioHy 3 METOIO
3a0e3MeveHHsT JOCTYIy A0 CYAHOIUIABCTBA HAMOBIIOI €BPONEHCHKOIO
piuxoro. BuxoanTs, o BiTIM3HSAHA BiffHAa B TOMY PO3yMiHHI, SIK i TPaKTYIOTh
MOCKOBITH, 3BOAMTHCS 0 YYaCTi OKYIOBAaHMX HAPOIIB I IPAIIOPOM CBOTO
3arapOHMKAa B YTBEPMKCHHI MHOro XMKaIllbKUX IHTEPECIB IM03a MeXaMu
TEPUTOPIAILHUX BOJIOJIHB POCiiicbkoi MoHapXii. OCTaHHE € KIIOYOBUM IPH
BHU3HAUCHHI TIOHATTS 3axXHCTy BITYM3HM, 3AIHCHEHHS SKOTO 11032 il
TEPUTOPIEIO BUTJISAE IIOHAMMEHIIIE aOCypIHO.

Takum 49mHOM, TmMOOyJOBAa TMOHATIHHOTO amapaty pPOCIHCHKOro
IMITEpCHKOTO MCKYpCY BHpOJOBX repiony Ha pyoexi XVII-XIX cr.,
BIZJOMOTO SIK «OJHMCKaBHMYHA E€KCIIAHCis», NMO3HAUYEHAa BKOPIHEHHSAM y HbOMY
TaKoi HEBIJ €MHOI PHUCH, SK CIIOTBOPEHHS CYTHOCTI 3arajbHONPUHHATHX
KaTeropiii — nepkaBw, IpaBa, MOPai, IEPKBH, XPUCTUSHCTBA, BilfHH, MUpY,
BITYM3HH Ta ii 3aXWCTy. [ONOBHUM YHHHHKOM, IO CIIPOBOKYBAaB TaKi
TEHJCHIII], BUCTyNa€ HIMO iHIIE, SK 3arapOHUIBKA CYTHICTH POCIHCHKOI
JIep’KaBH, SICKPaBO 1 YiTKO BimoOpa)keHa B il eKCHAHCIOHICTCHKIN 17€01orii.
[Iponmaranma Ta faesiHdopMamis YCTaIIINCh SK HEOAMIHHI  pymii
¢dbopmyBaHHs (QelikoBOT HaliOHANBHOT imeosorii HaceneHHs wiel KpaiHu,
HiIMIHSI0OYM CO0OI0 HOro IIHHICHO-KYJNBTYPHUH CBITOIJISLL (Y TOMY YHCII,
npaBoBHil). BukiaaeHi B OMOBIAI MOJIOKEHHS CKIIAJA0Th METOAOJIOTIYHY
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OCHOBY U1 JDKEPEIO3HABYOTO JOCHIKEHHS POCIHCBKUX IOKYMEHTIB
JIEPKABHOTO ITOXO/KEHHS B iCTOpIi Ta Cy4acHOCTI.

DOI https://doi.org/10.36059/978-966-397-298-5-20

HEOBXIJTHICTHh OYHUIIEHHS ICTOPIi YKPATHCBKOI
JEPXKABHOCTI BLJI TIPOMOCKOBCbKHUX HAPATHUBIB —
SIK BAJKJIMBAH KPOK /10 IOBHOI MIEPEMOI' HAJI BOPOI'OM

Koryr Mapnna I'ennaniiBHa
KaHouoam 1opuoudHUx Hayx,
doyenm xagedpu meopii ma icmopii deposcasu i npasa
OpUOUYHO20 haxyromemy
JIBH3 « Yorceopoocvkuil HayionaneHUil YHisepcumemy
M. Yoaceopoo, Yrpaina

Icropiss Ykpainum Oarara Ha pi3HOMaHITHI MOJIl, SKi BIUIMBAJIA
Ha (OpMyBaHHS HaIIOi HaliOHAIBHOI CBIIOMOCTI Ta IAEHTHYHOCTI. AJe,
Ha JXaJib, B iCTOpii YKpaiHM TaKkoX ICHYIOTh MOCKOBCBKI (IIPOMOCKOBCBHKI)
HapaTWBH, SKi € HECIpaBeAJIMBUMH Ta CIIOTBOPIOIOTH  JIHCHICTB.
Ie Big4yBa€eThCS K B 3arajbHUX ICTOPUYHHUX TCHICHIIISAX, TaK 1 B MUTAHHI
PO3BUTKY /I€P»KaBHO-TIPAaBOBUX BiIHOCHH Ha TEPEHAX HAIIOI JEpP>KaBH.

OpmHuM i3 TpUKIIaIiB MOCKOBCHKHX HAapaTHBIB € imes, mo YkpaiHa —
Ile YaCTMHA MOCKOBii Ta, M0 yKpaiHChKa Halis HE Mae€ BJIACHOI icTopii
nepkaBoTBOpeHHs. OJHaK, SKIIO MONEpelHili HapaTHB € IyXe SBHUM
1 B MEPECiYHOI OCBIAYCHOT JIFOMUHH BHKJINKAE O0YPEHHS, TO ICHYIOTh 1 OLIBIII
MpOJyMaHi NPUXOBaHi Te3H, SIKi BUMAraloTh IIHPIIOTO JIOCTIPKEHHS 3 METOIO
BiJTHOBJICHHS ICTOPUYHOT ITaM’sITi Ta CIIPaBeUINBOI icTOPIl.

OnuH 13 nUIIXiB 60pOTHOM 3 MOCKOBCHKUX HapaTWBaMHU — 1€ YCYHEHHS
ix 13 yokepen iHdopmarnii Ta 3amiHa iX HpaBIUBOIO icTopiero. Hampukian,
B OCBIiTHIH cepi HEOOXiZHO BHKOPHCTOBYBATH MiJIPYyYHHKH, SIKi BimoOpa-
JKarOTh ICTOpit0 YKpalHW OYMIIEHY BiJl BUKPHBICHUX (DAKTIB Ta JOMOBHEHY
TUMU ICTOPUYHUMH TTOJTisIM, SIKi CITPABJIi MaJIk MiCII€.

CaMme 3 IIi€F0 METOIO, OJHUM i3 aCMEKTiB JOCHIIKEHHS MPaBIUBOL
icTopil € aHami3 BUTOKIB YKpaiHCBKOI nepxaBHOCTI He Bim KwuiBchkoi Pyci
(Ix HaM HaB’S3yBalll IPOMOCKOBCHKI HapaTWBH), a IIe 3aJOBro 10
BUHUKHEHHS IIOTO JIEPKAaBHOTO yTBOPEHHs. BimHOBIEHHS AaHOI iCTOPUYHOI
CIPaBEUIMBOCTI JacTh 3MOTYy HE JHIIe Mo30yTHCh HaB sA3aHOI ifel mpo
OpaTHIiCTP yKpaiHIIiB 3 TENEpINIHIMA MOCKOBHUTAMH, aie W IOMOMOXKE
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OCATHYTH CTAaHOBHWIIE Ta ICTOpPHYHE 3HA4YEHHS YKpaiHM Ha MDKHapOAHIN
apeHi, MmiATBEepAUTh (AKT TOro, IIO0 MpayKpaiHChKI HApOMHOCTI OyiM He
NPOCTO YacTHHOK PO3BUTKY €Bponu, ane W BHUCTYNAId aKTUBHUMHU
yYaCHUKaMHM TBOPEHHI 11 iCTOpIii.

Bnache, oauH i3 eramiB, sSIKHi B po3pi3i 1aHOTO JOCIIIKEHHS BUOpaHHUI
JUISL aHAITi3y BiTHOCHTHCS 10 mepiony CepennboBiuds. [laHuil TepMiH aBTOp
BHKOPHCTOBY€E 0a3ylO4MCh Ha apryMeHTax, sSKi B CBOiX IIpamsX HaBOJIHUTH
yKpaiHchknmii icTopuk Ta mochigmuk JImurtpo opmienko'. 3okpema, Bin
BKa3ye Ha Te, IO BIACYTHICTH B XpOHOMeTpii icTopii YkpaiHum Takoro
TepMiHy SIK «CepeIHbOBIUYA», SKHH 3aMIHAIOTH TOHATTSAM  «IIEPiOJ
Kuiscrkoi Pyci» abo x «KuiBcbka Pychy, Bigkumae 3i CTOPIHOK MigpyYHHUKIB
3 icropii YkpaiHu 3ragyBaHHsS PO PO3BUTOK JIEPKABHHUIIBKUX YTBOPEHH Ha
TepuTopii cydacHOi miBaeHHOI YKpaiHu um 3axigHux obmacteir. Came ToMy,
aBTOpP MOBHICTIO MIATPUMYE ifef0 BBeACHHS TepMiHy «CepeaHbOBIUUL s
omucy mnepiogy Mk V T1a XV CTONTIAMH pO3BUTKY JAEP)KABHOCTI
Ha YKpalHCbKUX 3€MIJISIX.

AHamni3yloun y CBOEMY HAyKOBOMY JOpPOOKY pO3BHTOK T'yHCBKHX
IUIEMEH Ha TepuTopii YKpaiHH, aBTOp 3ayBaKyl0 NpO Maike IIJIKOBUTY
BIJICYTHICTb 3raJIOK [P0 HUX Ha CTOPIHKAaX MiAPYYHUKIB 3 IcTopii Ykpainu ta
IcTopii nepxkaBu i mpapa Ykpainu®. J[OCTiIKyrOuM mpaii BiTYH3HAHHX Ta
3apyODKHMX BUYCHHX, BJaJOCh JIHTH BHUCHOBKY, IO TYHH, SIKi Haceysun
TEpUTOpil0 cydacHOi YKpaiHM HE € KOYOBHMH IIIEMEHAaMH TIOPKCHKOTO
MTOXOJIKEHHS (SIK 3a3HAYAIOTH y CBOIX JOCITIKECHHSAX 0araTo MOCKOBCHKHX Ta
MIPOMOCKOBCBKHUX ICTOPHKIB). SIK HApOIHICTh, TYHH € MiCIIEBUMH ITICMEHAM,
SKi Yy PO3BHTKY CBO€I JEpKaBHOCTI, 3a 3aralbHUMH pHCaMH IOOYyIOBH
OpTraHiB BJIQ/IM Ta PSAAOM IHIIMX KIIOYOBUX O3HAK € JIy’kKe CXOkuUMH 3 Pyccio
(KuiBcpkoro). Tak, ryHcbka nepikaBa copMyBanach IUIIXOM 00’ €IHAHHS
MaJlMX KHS3IBCTB (TOTOXKHO yIUIbHUM KHs3iBcTBaM KuiBcbkoi Pyci) HaBkos10
CTOJIFHOTO KHSI3IBCTBa 31 CTOJILHUM IpajioM (y TyHIiB — ne Bumropon, 3apa3
Mmicro y KuiBcekiii oGmacti). HaiiBaykiuBimi pimeHHS OpUiMannuch Ha
3’131ax KH31B (MOXKEMO 3yCTpidaTd B MpalsiX TOrOYaCHUX iCTOPHUKIB TEPMiH
«BOXKIIB»), IO MEPETYKYEThCS 13 CHCTEMOIO «CHEMIB» SIK KOJIETialbHOTO
oprany ymnpasninai KwuiBcbkoiro Pyccio B mepion ¢eopansHOi po3apod-
JIEHOCTI. BakiMBUM eIeMEHTOM YNpaBIIiHHS JEPXKaBOIO SIK B JIepKaBi I'yHIB,
tak 1 B KuiBcekii Pyci Oymm Hapommi 300pm («Bide»), IO BHCTYIAIA
CBO€EPiTHOIO hopMOFO IeMOKpartii (SIK pOopMH BUPaXSHHS BIIaH HAPOAY).

! Fopaienxo JI. Midu npo CepenHbobiury Ykpaity: Mk HOpMaHamu Ta BisaTiero.
Jlokanwna Icmopin. 2023. URL: https://localhistory.org.ua/videos/bez-bromu/mifi-pro-
serednovichnu-ukrayinu-mizh-normanami-ta-vizantiieiu-dmitro-gordiienko/

2 Koryr M. I'. Buroku (opMyBaHHS ICpXKABHHX IHCTHTYIiii B Ykpaimi mepiomy
CepeqHbOBiuYs 4Yepe3 aHami3 JepKaBHO-TPABOBHX YTBOPEHb TYHIB. «72 wopiuHa
npoghecopcvro-euxiadayvka Kongepenyisy: 30ipHux mes. Yxropon, Bua-so YxHY. 2023.
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VY 11poMy po3pi3i BaXKJIMBUMU € JBa MOMEHTH: MO-TIEPIE, CENapyBaHHs
TYHIB SIK HAPOZHOCTI, II0 MPOXKHBaIa Ha TepUTOpil YKpaiHH BiJ TIOPKCHKHX
TUIEMEH 3 SIKUMH X IIOMMJIKOBO OTOTOXKHIOIOTH 0arato aBTOpiB (TIOSICHEHHS
JTAaHOi BIJIMIHHOCTI aBTOp HABOIWTh B OJHINA i3 CBOIX npaub3); Mo-Jipyre,
MOBEPHEHHSI ICTOPUYHOI CIPaBeJJMBOCTI Ta BU3HAHHSA YKpaiHOIO CBOTO
NPaBOHACTYNHHUITBA He Jmme Imono KwuiBcekoi Pyci, ane # mono Oimbi
paHHIX Jep’KaBHUX YTBOPEHb Ha TepuTopii Ykpainu. Taki 3MiHM BakiHBi
JUIL PO3YMIHHS ICTOPHYHHX IepeyMOB (pOpMyBaHHSI THX IPaBOBHX 3acall
1 WIHHOCTEH, sIKi 3apa3 HAIOBHIOIOTH HAIly CYCILUIBHY NPAaBOCBIIOMICTH, Ta
JacTh MOJKJIMBICTH UITKO BIAMEXYBaTH Bix icTopii YKpaiHH icTOpiio
MOCKOBI{, KOTpa € CIIaIKOEMUIIEIO CaMe TIOPKCHKUX IPaBOBUX TPAIHIIiH.

BinnoBneHHs mpaBauBoi ictopii YipaiHu 3amobiraTiMe MOBTOPEHHIO
MOMiM, sSKIi BHHWKIM I dYac BTOPTHEHHA, Ta 3a0e3MeunTH MHp Ta
cTabiIBbHICTE B perioHi. IcTopis € NUKIIYHUM MIPEIMETOM 1 BCi HMOJil MaloTh
BJIACTUBICTH MMOBTOPIOBATUCH Y CBOill OCHOBI. Te, 1110 3apa3 YHHHUTH arpecop
B YKpalHCBKMX MiCTax MH CIIOCTEpITalu IiJ paIsHCbKOI OKymarlii,
B KO3aIbKuii mepiof (Bi3pbMeMo Ui MpHKIany baTyprHCBKY Tpareniro, Koiu
Oymo BOWTO BCiX *XHTENiB MicTa), B mepion CepeaHboBiyus (TorpadyBaHHS
i crnanenHs KwueBa i mpunernmux mocenenb B 1241 poui MOHTOJIBCHKOIO
HaBajiolo). | mei maHumror He 3aBepiuyerbess Ha 1241 pomi, Horo MoxHa
NIPOJIOBXKYBaTH B PETrpPEecMBHOMY HampsiMKy e nami i gami. [Ipo mo me
cBimunts? IIpo eamnue! Ictopito mOTPiOHO 3HaTH, OO HE IOIyCKaTh
MOBTOPEHHS 11 CTpamIHUX TepiofiB. Ajle 3HATH MOTPIOHO caMe CIPaBKHIO
icTopiro, mo0 pO3yMiTH, IO MOCKOBisi — He OpartHili Hapon, a YKpaiHy
dopMyBamm  HEe  3ampomieHi BapsArd  (SK 1€ HaM  HaB s3yBald
y MPOMOCKOBCHKHX Teopisix moxopkenHs: KuiBcbkoi Pyci). Ictopist Ykpainu
€ Kyau rmOmor i (QyHIaMEHTAJBHIIIOW, HIX HaM PO3Ka3yITh 3apas.
Inakire, 3agaeMo co0i MUTAHHSA, K TaK CTAIOCh, [0 TAKy BEJIUKY TEPHTOPIIO
B IIEHTI €Bpony 3 Ha/3BUYANHHO POAIOYMMH YOPHO3EMaMHM 3MOTJIa 3aXOIMUTH
Y HE HaiMoyonmima B €Bpom Halis, KOTpa (3HOBY JX TaKH, 3TiJHO
MIPOMOCKOBCHKHMX HapaTHUBIB), Maike OCHOBHHUI 4ac CBOTO ICHyBaHHS Oyia
i BIIAJIOF0 1HIIHX JepiKaB?

[IpaBwibHe posyMiHHS icTopii VYkpaiHm Ta BHUBUYEHHS icTopil
YKpaiHCBKOI Jep)KaBHOCTI € BaKJIMBUM JUIs 30€peXeHHsI HaliOHAIbHOI
IIEHTUYHOCTI Ta HAI[IOHAIBHOI €HOCTi, OCOOJIMBO B YMOBaX BTOPTHEHHS Ta
arpecii. Ictopis YkpaiHm — 1e ckiIaJHa Ta pi3HOIDIAHOBAa iCTOpis, SKa
CKIIANIAETBCS 3 PI3HUX TEpiofiB Ta eTamiB. 30epeXeHHS Ta BiTHOBJICHHS
icTopil YKpaiHu TOIOMOXe YKpaiHCbKOMY Hapoay 30epertd CBOIO KyJIbTypy,
MOBY Ta HalliOHAIbHY CAMOOYTHICTb.

*Koryr M. T. Burok: (OpMyBaHHS NCpKABHHX IHCTHTYLi# B YKpaimi mepiomy
CepeHBOBIUYSL uepe3 aHaji3 [ep)KaBHO-NPABOBHX YTBOPEHb TYHIB. «72 wopiuna
npoghecopcvko-eukiadaybka KoHgepenyiay: 30ipuux me3. Y xropoa, sua-so YxHY. 2023.
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BimHOBieHHS  ICTOPHYHOI  CHPaBEUIMBOCTI €  BAKIUBUM  JUIA
3a0e3MeueHHsT MpPaBOCYAs Ta BIJHOBJIEHHS CIPAaBEJIMBOCTI HUISIXOM
OPUTATHEHHS 10 BiANOBIJAJLHOCTI BUHHUX 32 3JIOYMHHU MPOTH JIFOISHOCTI,
sKi OynM  BYMHEHI Wi 4Yac [bOrO  BTOPrHEHHs.  YKpaiHChKi
BIHCHKOBOCITY>KOOBIII Ta IUBIJIBHI CTATH JKEPTBAMH BIHH, KOTPY PO3B’s3aia
KpaiHa, siIKka BCIO CBOIO ICTOpII0 HAMaraeTbCsl JIMIIE MOHEBONIOBATH Ta
HunwTy. e noTpibHO ycBimoMimoBaTH, 00 Yy MiACYMKY 3HOBY HE TIOBIPUTH
y n00pi HamipH iX HOBOI BiIaay (sIKa IpHiie Ha 3MiHy BXKe iICHYIOUil).

BigHOBNIEHHST iCTOPUYHOI CHPaBEUIMBOCTI TAKOXK € BAKIMBUM IS
3a0e3meyeHHsT MaWOyTHBOTO KpaiHW, OCKUIBKM BHTOKH  YKPaiHCBHKOI
JepKaBHOCTI 3aBxau OazyBamucs Ha ocHOBI moBDOIru no mpar sromuHwm,
IeMokparii Ta cBoboan. OUMIeHHS Hamoi icTopil BiJ MPOMOCKOBCHKHX
HapaTUBIB Ta BHUKPHUBICHHX (aKTIB MJAacCTh MOXIUBICTh OIHUTH TOU
BEJIMUE3HUHN BHECOK, SKWN YKpaiHI (YU HpayKpaiHil) 3po0mid B pO3BUTOK
CBITOBOI icTOpii, B ToMy uHucii B cepi JepkaBHO-MPaBoBHX BimHOCHH. Lle,
TaKOX, JONOMOXKE 30eperTd JAyXOBHE OararcTBO Ta HAIllOHAJIbHY
caMOOyTHICTh, IO € KIIOYOBHUMH KOMIIOHEHTaMH Cy4YacHOi YKpaiHCHKOT
1IEHTUYHOCTI.

DOl https://doi.org/10.36059/978-966-397-298-5-21

JIO MIUTAHHS HACTYITHOCTI HAIIIOHAJIBHOI
KOHCTUTYIIMHOI TPAJIUIIIL Y XX CT.

Ko3auenko Anarouriii IBanoBu4
OOKMOp 10PUOUUHUX HAYK, OOYEHM,
3a8i0ysau Kageopu meopemuKko-npagosux OUCYUnJix
Tonmaecvrozo wpuduunozo incmumymy Hayionanbnoeo opuouunozo
yrigepcumemy imeni Apocnasa Myopozo
M. [lonmasa, Ykpaina

[Micna Pepomromii I'imrocti 2014 p. B YKpaiHi BimOyBaeThes TMpoIieC
(¢hopMyBaHHS Cy4acHOi  €BPOMEHCHKOI MoOJeNi  KOHCTHUTYLIOHAJTI3MY.
IcToprunO TIEH TIpOIIEC 3HAXOAMTHCS Y TICHOMY 3B SI3KY 13 BiIPOKEHHSIM
YKpaiHCBKOI HAIllOHATBHOI JEp>KaBHOCTI 3a J00M BU3BOJBHUX 3MaraHb
1917-1920 pp. Ta cipobu 3anpoBajpKeHHs B YKpaiHi TAKUX KOHCTUTYLIHHUX
CTaHIAPTIB, SIKi Ha To9aTKy XX CT. BU3HABAIHCSA MIKHAPOIHOIO IOPUINIHOIO
CIUJIbHOTOI JIEMOKpAaTHYHUMH. Takuil 3B’S30K € CBIJUEHHSM HACTYIHOCTI
HAIIOHAJILHOT KOHCTUTYIIHOT TpaauIlil.
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Arne KOHCTHUTYIiHHE OyIiBHHNOTBO pAagsIHCBKOI 1JOOM  HOCHIIO
cnermiyANA Xapakrep. Y Ied dac OyJo NPUHHATO YOTHPH KOHCTHUTYLIi
YPCP, ski He BiAIIOBiJalIM €BPOINEHCHKUM NPUHIUIIAM KOHCTHTYLIOHAIIIZMY,
a KOHCTUTYLIWHI sBHIIA LBOrO0 Nepiogy ciig KBaTiQikyBaTH SK
MICEBJJOKOHCTUTYLIIOHANI3M. Y paJIsSHChKUIl ITepiof yKpalHChKa KOHCTHTY-
mifiHa  Tpamuimiss Oyna 3HEXTyBaHa, aKe PAASHCHKI  KOHCTHUTYIIi
PO3pOOISUTUCS BUKJIIOYHO Ha OCHOBI OULTBIIOBHIBKOI (KOMYHICTHYHOT)
izeoIorii, sika JMIIIe JAeKIapyBaja ifeto 0OMeXeHHs Aep>KaBHOI BIaIH.

Tomy cmix BBaxkaTw, IO IIicis Topaskn YkpaiHcekoi Haponmoi
PecnyOnikm y BifiHI poTu OLTBIIOBHIEKOT PoCil HACTYIHICTD HaiOHATBHOI
KOHCTUTYLIHHOI Tpamumii 3abe3neuyBaB ypsan YHP B emirpamii, sxwuit
otpumaB HasBy Jlepxasnnii Llentp Yipaincskoi Hapommoi PecryGmiku’. Bin
IisIB, KEPYIOUNCh KOHCTUTYLIMHUMHK 3akoHamu «IIpo TMM4acoBe BepxoBHE
VOpaBIiHHA Ta TOPsSAOK 3akoHomaBcTBa B YHP» Ta «Ilpo JepkaBHYy
Hapoany Paxy YHP» Bin 12 nucronazna 1920 p.

[Micns 3akinuenHs Jlpyroi cBiTOBOI BiffHM TOCTanxa HEOOXINHICTH
00’eIHaHHA PI3HUX MOJITHUYHUX CHJI YKpaTHCHKOI emirpaii 3ai1st 60poTsou
32 BITHOBJIEHHS HaI[lOHaJbHOI JAepkaBH™. 3a ydacTi T'POMAJICBKHX
opraHizaniii Ta MoJiTHYHUX cui B emirpanii ypsg YHP y 1948 p. yxBanus
HOBHI KOHCTUTYIiIiHMNA 3ak0H «TuMYacoBuii 3aKOH MPO PEOPraHi3allito
VYxpaincekoro [lepxaBHoro Llentpy» (manmi — TumuacoBuit 3akoH 1948 p.).
TumuacoBuit 3akon 1948 p. He MaB IOPUANYHOI CHIIM HA TEpUTOPii YKpaiHu,
ska Ha ToW uac mepeOysana y ckmani CPCP. Ilpore BiH OyB BakIHBOIO
CKJIaJIOBOIO HAIIOHAJIBHOI KOHCTUTYIIMHOI TPpaauIlii, pe3yIbTaTOM PO3BUTKY
KOHCTUTYLIHHO-TIPaBOBOI TYMKH.

Tumuacosuit 3akon 1948 p. BperynboByBaB JAisUIbHICTh BUIIMX OpPTraHiB
Biaau [epxasuoro Lentpy YHP B emirpanii [Ipe3unenta, Binenpesuaenra,
VYpsaay i Ykpaincekoi HarionansHoi Pann’. VYkpaincbka Hartionanena Pama
«BHKOHYBaJla (DyHKIIIT THMYaCOBOT'O 3aKOHO/IaBYOT0 MPEICTABHUIITBA aXK 0
CKJIMKaHHS Ha 3BUIbHEHIH BiJl OKymauii yKpaTHChKil Hal[lOHaJIbHO-JEepPKaBHIN
teputopii Ycranosunx 36opie»’. Boma dopMyBanacs 3 umcia oOpaHHX
NIPE/ICTAaBHUKIB BiJl YKPAiHCHKUX TOJIITHYHMAX MapTid TEpMiHOM Ha 4 pPOKH.
Jlo moBHOBaXkeHb YKpaiHchkoi HamionansHoi Pagu BimHOCHIIOCS yXBasneHHS

! TManosa, 1. (2009). YrteopenHs aepaHoro nentpy YHP B exswii: ITomitnko-
npaBoBHi acnekT. Yaconuc Kuiscokoeo ynisepcumemy npasa, (3). C. 78-79.

? Pemeruenko, I, (2018). Jepxapuuil neHTp Ykpaincbkoi Hapomnoi PecrryGmiku
B ex3ui: [lepeaymoBu peopranizarii (1945-1948 pp.). Vipaincokuii icmopuunuii scypnan,
(3).C113.

s Bunap, JI., & Ilasynsak, H. (1993). [JlepxaBuuii nentp Yxpaincekoi Hapomuoi
Pecry6nmiku B ex3mmi: Crarti 1 Marepianu. IHCTUTYT nOCHimKeHHS MOAEpHOI ictopii
Vkpainu. C. 311.

* Tam camo. C. 311-312.
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3aKOHIB Ta AEP)KaBHOTO OIOKETY, 3aTBEPUKEHHS 3BITY ypsmy, oOpaHHA
IIpesunenTa ta Binenpesuaenta TepmiHoM Ha 5 pokiB, ['omosu ta Ipe3umii
Payu, unenis KontponsHoi panu i Koncrurymiitnoro TpuGynany”.

Crartss 17 TumuacoBoro 3akoHy 1948 p. MICTUTh THeEpemiK
NnoBHOBakeHb [Ipe3useHTta, SKMH MaB CTaTyC BEpPXOBHOTO KOMaHJyBaua
Bilicbk YHP, npu3HauaB ronoBy 1 4ieHIB ypsiay, 3aTBEp/KyBaB 3aKOHH,
yXBaJIeHi YkpaiHChKOIO HamnionansHoto Panoto, 3/IICHIOBaB
30BHINIHBONONITAYHY MisUTBHICTE. Y BHHSATKOBHX BHIaAkax [Ipe3umeHT mir
3a IIPOIO3HUIIi€I0 ypsay posmyctuti Yipaiucsky Harmionansny Paxy®. Posmin
4 3aKpimoIoBaB AUIBHICTE ypsimy YHP, sxwif Hic BiAIIOBiaNbHICTH Tepen
VYxpaincekoro Hamionansroto Panoro i1 [Ipesnnentom. 'onmoBa ypsimy crinbHO
i3 Ilpe3ngentomM BU3HAYaB HANPSIMKH JTiSUTBHOCTI YPSIy, BHOCHB Ha PO3TIII
Vkpaincekoi HartionansHoi Pagy yXBaseHi ypsiioM 3aKOHOIIPOEKTH -

Takum umHOM, mismeHICTE J[lepkaBHoro Ilentpy YHP B ex3mmi
3acBigUyBajia HACTYIHICTh  HAIIOHAJBHOI ~ KOHCTUTYIIHHOT — TpamMiii
NPaBOBOTO OOMEKEHHS JEpXKaBHOI BJIAJAHM, iZied HapOIHOTrO CyBEpEHITeTy,
JeMOKpartii Ta nap;iaamentapusmy. 3rinHo TumuacoBoro 3akony 1948 p. npo
peopranizanio Ykpaincekoro Jlepxasroro Llentpy ypsay YHP B emirpamii
oprasizauisi 1ep»aBHOi Biaau OyayBajacs Ha MPUHIWIAX MMOJUTY BIaad Ha
TPY TIJIKK Ta CUCTEMi CTPUMYBaHb i IIPOTHBAT.

® Bunap, JI, & Masynsk, H. (1993). JlepxaBuuil neHtp Ykpainchkoi HapomHoi
PecnyOnikun B ex3uni: Crarti i matepianu. [HCTHTYT HDOCHIJDKEHHS MOJEPHOI icTopii
Vxpainu. C. 312-313.

®. Tam camo. C. 319.

" Tam camo. C. 323.
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ITPABOBA COHIAJIIBAIIIAA OCOBUCTOCTI:
IOHATTS, ClHIOCOBU TA ®AKTOPHU

Iepem IBan €BreniiioBny
KaHOuOam 1opuoOudHUX HayK, OOYeHm,
3aeidyeay kagheopu meopii ma icmopii
depoicasu i npasa IPUOUYHO20 Paxyibmeny
JBH3 « Yoiczcopoocbkuil Hayionanbuui yHigepcumemy
M. Yorceopoo, Yrpaina

3an Mupociasa IBaniBHa
cmapwiuti guknaoay kagedpu meopii ma icmopii
depofcasu i npasa IPUOUYHO20 Paxyibmemy
JIBH3 « Yorceopoocvkuil HayionaneHUil YHisepcumemy
M. Yoaceopoo, Yrpaina

Ocobucricth — 1e TOH (PEHOMEH, SIKUH 3 PI3HUX IMO3MIIH BUBYAETHCS
NPaKkTHYHO BCiMa HayKaMHM, BKIIIOYAIOYM IOpHUCIpyAeHwito. Teopis mpaga,
PO3IIISIal0YM TUTaHHS NMPAaBOCYy0’€KTHOCTI 0COOM, HE CTaBUTh MUTAHHS PO
Te, SIKUM YMHOM Ta 4epe3 sIKi MeXaHi3MH JII0JJHA Ha0yBae IUX SIKOCTEH, TTiJ
BIUIMBOM SIKMX COLIaJBbHUX (DaKTOpiB BOHA CTAa€ AKTHBHUM, BOJHOBHM
YYaCHUKOM CYCITUIBHHMX BIJHOCHH B HIJIOMY 1 TPaBOBITHOCHH 30KpeMa, Oepe
ydacTb y IpaBOTBOPYOMY Ta MpaBO3acTOCOBUOMY Iporecax. Ha mi
3alUTaHHSA JIa€ BiAMOBIAb COIIOJIOTIS MpaBa, B MEXKax SKOi CKJIaiacsi oKpema
Teopisi MPaBOBOi coIiaiizamii 0cOOUCTOCTI, MPEeIMETOM SKOI € AMCKYCiiHi
MUTaHHs (OPMYBaHHsI 0COOMCTOCTI Iijl BIUIMBOM IpaBa.
nposiBoM y cepi popMyBaHHsI 1 pO3BUTKY iHIMBIIyaabHOT IIPaBOCBIIOMOCTI Ta
1paBoBoi KyibTypd. BoHa HampaBneHa Ha YCBIIOMJIEHHS OCOOOK CBO€T
COLANIBHOT POJi, MiCIsl y CYCHUIBCTBI, NPHEIHAHHS JO0 TPaBOBHX HOPM,
IiHHOCTe#, IIPaBOBOI MPAKTHKH 3aramoM’ . Uepes mpolec MpaBoBoi colriamisanii
JIFOJIMHA JIOJTyYA€THCS 10 COLIIAJIBHO-TIPABOBOT c(hepH KUTTSL.

[IpaBoBa couiaizallist BitOyBaeTbCs y TOMY BHIAJKY, KOJIM IHIUBII HE
TITPKM 3HAHOMHTBCS 13 3MICTOM IIPaBOBOI HOPMH, aie W poouts ii
BHYTPIIIHE0-0COOMCTICHUM TPABUIIOM TTOBEIHKH. Y COIIIOJNOTII paBa Takuit
mpoliec OTpHMaB Ha3By iHTepiopm3amii. Bin HampaBneHwid Ha GopMyBaHHS

! Kynina JI. @. (2020). Couianizauis Monoai Ta e)eKTHBHICTD HOPM TPYLOBOIO [IPABA.
Bichux 3anopizbroco Hayionanvrozo yHisepcumemy. FOpuouuni nayku. Ne 2. C. 94.
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BHYTPIIIHBOI MOTHBAMii, IO OpIEHTyE OCOOWCTICTP Ha JOJACPKAHHSA
MIPaBOBUX HOPM.

VY ropumuuHii JiTepatypi ICHy€e psj OB Ha CIIOCOOM MPaBOBOT
colianizaiiii, cepel IKUX BapTO BUIIIUTH HACTYITHI:

— npasosa coyianizayis WAAXoM euxoeanus ma Haguanus. Ilpu nanomy
croco0i TpaBoBOi comiamizalii iHAWBIA 3aCBOIOE MEBHY CyMY IIPaBOBHX
3HaHb, 30KpeMa HOpPMH IMpaBa, iH(opMaLilo PO MISAIBHICTH IPaBOBUX
IHCTUTYLIH, TEBHI IOPHAWYHI mporenypu Tomo. I[Ilpum npomy, mpouec
HaBYAHHS BHUCTYIIA€ HE SK NTACHBHE 3aCBOEHHS IIPABOBHX 3HAHb, OCKLIBKA
OTpHMaHI IHIWBIZOM TIpaBOBI 3HAaHHA BeCh 4Yac  3iCTAaBISAIOTHCA,
TTOPIBHIOIOTECS 3 YK€ HASBHUMHU 3HAHHSAMH Ta MiANAIOThCA OIiHII. Taka
OIliHKa MO)ke OyTH SK NO3UTHUBHOIO, TaK 1 HETATUBHOIO, 1 HATIPSAMY 3aJIC)KUTh
Bil pPiBHA MPaBOBOI KyJbTypu ocoOW. [l 3acCBOEHHA IPAaBOBUX 3HAHB
HEOOXigHI TaKoX BIAcHI 3yCHJUIL, TOOTO CaMOCTiiiHE HaBYaHHS Ta
CaMOBHMXOBaHHS. BapTo 3a3HayuTH, 110 OTPUMaHi HPaBOBi 3HAHHS OyIyTh
BUKOPHCTOBYBATHCS OCOOOI0 MPH 3MIMCHEHHI il MPOLEAYPHOTO XapakTepy,
y mpoueci npodeciiHoi AiSNBHOCTI Ta MiJ 4ac peaiizauii cBoix mpaB Ta
060B’A3KIB 10 BiTHOIICHHIO [0 {HIIEX 0Ci0, JepAaBH Ta CyCIIiTbCTBA’.

VY mporeci OTpUMaHHs IPaBOBUX 3HaHb YiJbHE MicCIe MOCiae MpaBoBa
iHOPMOBaHICTh, SIKa BUCTYNAE OJHIECI0 3 BAXIIUBIIINX YMOB HOPMAIIbHOT
TISUTBHOCTI 1HAMBIMIB Ta CycCHibcTBa B HUIOMY. OCHOBHHMH JKEperIaMu
mpaBoBoi iHdopmanii BUCTynaloTh TenedadeHHs, pajio, mpeca, iHTEpHeT Ta
HedopMmanpHe crinkyBaHHA. OTHAK, EMITIpHYHI JOCTIKEHHS CBiITYaTh PO
Te, MO OUMBIIICTh IHAUBIAIB HE O3HAHOMITIOIOTHCS 3 TEKCTAMH HOPMATHBHO-
MPaBOBUX aKTiB, OCOOJIMBO TiI3aKOHHHUX aKTiB, a JOTPUMYIOTHCS MPABOBUX
HOPM HE B CWJIy 3HaHHS NpaBa, a y CHIY BHIAQIKOBHX MPHUYUH, KOTPI
HarpsMy 3aJ1eXKaTh BiJ] piBHA 11 TPaBOBOT MOBE/IHKH.

3HaHHSA HOPMATHBHOI'O aKTy OCOOOI0 HE O3HaYae, M0 HOro MPUITUCH
0Jlpa3y CTalOTh HOPMOK TOBEIiHKHM iHauBima. CaM (akT 3HAHHS mpaBa
HE € JIOCTaTHIM ISl 3MIMCHEHHS TMPOIeCy MpaBOBOi comiaiizaiii. Peanbhe
BIJJHOILICHHSI OCOOM 10 TpaBa i 3aKOHY (POPMYETHCS HE CTIIBKM Ha cTasii
O3HAaHOMJICHHSI 3 TIPaBOM, CKUIBKM Ha CTajii 3acTOCYBaHHS OJICpKaHHX
MIPaBOBHX 3HAHb Y CYCIUIBbHIHN MTPaKTHIII;

— npasoea coyianizayis wWiAXoM nepeoavi ma 3AC80EHH 00CBIOY.
Ilepemaua Ta 3acBOEHHS MJOCBiAYy BiIOYBalOTBCS Yy TMpoIeci IPaBOBOL
moBeninkn ocobu. Ilpm mpOMy ocoba 3acBOIO€ TPaBOBY iH(OpMAIIIFO,
OllepXKaHy y Tpoleci HaBYaHHSA, 3ICTaBIIE€ ii 3 MPAaBOBOIO iHCHICTIO.
CmiBnamiHHA 4YM, HAaBIaKW, HECMIBIAJIHHA TNPABOBHX 3HAHb 1 MPaBOBOTO
JOCBiny (GopMye B iHAMBIA MEBHI YCTAHOBKH, SIKI CYTTEBO BIUIMBAIOTh HA

? Tlepew 1. €. (2013). OcHOBH COLIONOrii IIpaBa: KOPOTKHIi HABY. KYPC AL CTYACHTIB
FOpUINYHUX By3iB. Yikropos : Bunasuuirso YxHY «I'osepmna». C. 80.
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MOJIeNTb HOT0 MPaBOBOI MOBEAIHKH. XapaKTEPHOIO O3HAKOI0 TaKOTO CIIOCO0Y
paBoBoil coriamizamnii € KoH(IiKTHICTE. BoHa MOB’s3aHa 3 THM, IO 0c00a
MOXE OJIHOYACHO HaJjie)KaTh MO JEKUIbKOX COLIaJilbHUX CHUIBHOT Ta
IHCTUTYTIB (a00 TepexoAuTh i3 OAHIE] CHUIBHOTH IO iHINOI) 13 Pi3HUMH,
4acTO HECYMICHUMHM, CUCTEMaMHt HOPM 1 I[IHHOCTEH;

— 3anosuuena npasosa coyianizayis. Takwii cmocid mpaBoBOT
comiamizanii mepexbavae, IO iHAWBIL OOHMpae IEBHY MOJAENH IPaBOBOI
TIOBEIIHKHM, ONMPAIOYKCh HE HA BJIACHI NPABOBI 3HAHHS YM HASBHUU BIaCHHUN
MPaBOBUI IOCBiA, a HA 3HAHHS, OWIHKA Ta JOCBIM IHITUX YICHIB MEBHOI
comiaNbHOI TPYIH, HAPUKIIAT, TOMITHYHOI TAPTil YU CYCIIIILCTBA B ILIIOMY.

Y Mexax mpaBoBOI coIlializariii po3pi3HAIOTh 1Ba OKpEMi OPIEHTUPH Ha
MpaBo: TPHUMYCOBHH Ta KOHCeHcyanpHHHA. [IpumycoBa opieHTaIis
IPYHTYETBCS Ha 3aCTOCYBaHHI CHJIM Ta MOKapaHH:, IO 3PEIITOI0 NPU3BOIANUTD
JI0 BUHUKHEHHS BiIHOCHH, MOOYJOBaHMX Ha JOMiHyBaHHI OIHUX iHTEpeciB
Hay immmmu®. KOHCeHCyanbHAa —OpieHTamis IPYHTYeThCS Ha HAOYTTI
IIHHOCTEH, M0 OXOIUTIOIOTH IHTEPECH BCIX CTOPIH MPABOBIAHOCHH HUISXOM
NPUAHATTS y3TO/DKEHMX PINIEHb Ta BH3HAYEHHI MOTO/KYBAIBHHX MEX
(oOMerkeHb) peaizallii Cy0’ eKTUBHUX TIPaB.

Cepez1 OCHOBOIIOJIOKHUX (DAaKTOPIB, SIKi BIUIMBAIOTh Ha ITPOLIEC TPABOBOI
colrianizaiii, BA3HAYArOTh ii CPSMOBAHICTh Ta 3MICT, MOKHA BUJIUTHTH:

— TIpaBOBY CHCTEMy, MiJ SKOIO BapTO pPO3YMITH C(HOPMOBaHY IIix
BIUIMBOM 00’€KTHBHUX 3aKOHOMIPHOCTEH pPO3BHTKY II€BHOTO CYCHIJILCTBA
CYKYITHICTB yCiX HOTO MpaBOBHX SIBUII, SIKi MepeOyBalOTh Y CTANMX 3B’S3Kax
MiX c000F0 Ta IHIIMMHU COIIaTFHIMH SBUIIIAMH, IO 3a0e3Meuye ii IiTiCHICTb,
PO3BHTOK i IPABOHACTYTIHICTB;”

— PpiBeHb PO3BHUTKY IPAaBOCBIJOMOCTI, JO SIKOTO HaJIeKaTh PIBEHb
npaBoBoi iH(GOPMOBAHOCTI OKPEMHX IHAMBIZIB, COIIaJbHUX TpyH Ta
HaceJIeHHs B IIJIOMY, TICUXOJIOTIYHE CTABJICHHS HACEJICHHS 10 HOPMAaTHBHO-
NPaBOBUX aKTiB, Cy/iB, IPAaBOOXOPOHHUX OPraHiB, YCTAaHOBKAa TPOMAaJsIH Ha
JIOTPUMaHHS Y HEJOTPUMAaHHs PAaBOBUX MPHITUCIB.

PiBeHb PO3BUTKY NPaBOCBIZIOMOCTI MPOSBIAETHCS Y TOMY, HAaCKUIBKH
HaceJIeHHs 3acBOiJI0 Taki MpaBoBi ()EHOMEHH, SK LIHHICTH IpaB 1 cBOOOI
JFOTHHH, HiHHICTh HPAaBOBHMX MPOLETYP MPH BUPIIIEHH] CIIOPIiB TOMIO”,;

® Rick Trinkner, Tom R. Tyler. (2016, October) Legal Socialization: Coercion versus
Consent in an Era of Mistrust. Annual Review of Law and Social Science. Vol. 12. P. 418.
Retrieved ~ from  https://www.annualreviews.org/doi/full/10.1146/annurev-lawsocsci-
110615-085141

bapuceka 1., Iloropenosa 3., IlomoBuu T. (2021) 3arameHa Teopis mpaBa

1 nepxaBu : HaBY. noci0. Yxkropox : Bua-Bo Onexcanapu apkymi. C. 392.

% Maxcumos C. 1. (2011). IIpaBoBa kynbTypa Ta ii pons y pedopMyBaHHI IpaBOBOI
cucremu. Bicnux Hayionanshoi iopuouunoi akademii Yxpainu imeni Hpocnasa Myopoeo.
Ne 8. C. 212.
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— MPaBOBY KYJIBTYPY, Hifl SIKOIO CIIIJI PO3YMITH MPOLIEC [iSTbHOCTI JIFOIMHH
y cdepi mpaBa Ta HOro pe3ysbTar, SKUH XapaKTepU3YeThCsS CTBOPEHHAM Ta
YTBEP/DKCHHSIM IIPAaBOBUX I[IHHOCTEH cycmiibctBa. BoHa BKiIOdWae B ceOe
MarepianbHi (akropu (MpaBoBi iHCTUTYLIT, AiSUTBHICTH NPABOTBOPYKMX OPTraHiB,
CTYMIHb TAPAHTOBAHOCTI IPaB 1 CBOOOIH JIFOJMHH, TOIIO) Ta HEMaTepiabHi
(akTopH (HaNpHKIIa/, PiBEHb IIPABOCBIIOMOCTI, MOPAJIbHICTb, TOLIO).

[TpaBoBa KynbTypa BHHHKAaE HE cama IO coOi, a SIK pe3yJbTar IpOLecy
TIPaBOBOI coliali3arii ocodu, MociiIoBHE HAOYTTsl MPaBOBUX 3HaHb, 3aJTyYCHHS
JI0 TIPAaBOBUX IIIHHOCTEH 1 KYJNBTYpHHUX HaJ0aHb CYCIIUTBCTBA, IO B PE3YIBTATI
BIUIMBAE HA [PABOMIPHY IOBEIIHKY Cy0’ €KTa, HOTO MPABOBY aKTHBHICTE

— CHCTEMy TMIpaBOBOi OCBITH, KOTpa CKJIaTaeTbhcs 31 cHeuiajabHOI
IOPUINYHOI OCBITH 1 NPaBOBOi IPOCBITH HAaCEJCHHS (CHCTEMH IPaBOBOTO
BHUXOBaHH:S). Y CBOIO 4epry, (pyHKI[IOHyBaHHS CHCTEMH IIPaBOBOi OCBIiTH
HeMOXJrBe 0e3 BUPOOJIEHHS MPaBOBHX KOHIIEMIIH COIIaJIbHOTO PO3BUTKY,
Ta 0e3 (opMyBaHHSI OKPEMHX IOPHIANYHUX TEPMIHIB — TOOTO O0€3 HAYKOBOTO
JOCJTIIKSHHS TPABOBOI AIHCHOCTI.

BrumB Buiie3zazHaueHnx (akTopiB Ha Ipolec MpaBOBOi coliiamizamii
0COOHMCTOCTI MOXHA 3BECTH JIO HACTYITHUX HPOSIBIB!

1) y mpormeci comiamizamii IiHAMBI 3acCBOIOE Ta BIJIrpae IICBHI
COlliaJIbHI, B TOMY YHCJi 1 NPaBOBi, poii (HANPHKIAJ, 3aKOHOCIYXHSHOTO
IpOMa/ITHIHA, TPABOIIOPYIIHHKA, TOIIO);

2) B iHmuBiza (OPMYETHCS cCHUCTEMa COIIbHUX IiHHOCTeH. LliHHicTIO
HA3WBAIOTH JIiiCHE UM YSBHE SIBUIIIE, 1I€I0 UM IHCTUTYT, SIKUM HIWBIAN HAJAIOTh
BaKJIMBOTO 3HAYCHHS 1 SIKUX NParHyTh AocsarTd. [IpaBoBa KynbTypa, paBOBHIi
HITUT3M Ta mNpaBoBHWH ineanmisM QOpMyIOTh B IHAWBIZA PO3YMIHHS HH
3aliepeyeHHs] LIHHOCTI TpaBa, 3HA4YeHHS HOPM MpaBa y TPABOBIM MOBEIHIII
ocoou;

3) dopMyBaHHS 3pa3KiB Ta CTCPCOTHIIB MPAaBOBOI IOBEIIHKH.
Sk mpaBmio, Taki crepeoTHNM YHI(IKYIOTH TOBEAIHKY JIIOJed Ta
CIIPOIIYIOTh, & IHKOJIU 1 yIIOPSIIKOBYIOTh, CTOCYHKH MiXX HUMH;

4) (opMyBaHHS TMEBHUX iJ€aNiB, Ml SKUMH PO3YMIIOTh CHUMBOJIUHI
ySIBIICHHS TTpO MaiOyTHe Ta mpo Oaxanuii craH pedeil. Takumu ineanamu e,
HaNpHKIa1, TPOMAASHCHKE CYCITIJIBCTBO Ta IPaBOBA JIep)KaBa.

TakuM YMHOM, TIpaBOBA COLiANI3aIlisl 3IHCHIOETECS y PYCIli 3arajJbHOT
comiamizamii, ame mae cBoi cnenugiyHi ocobmmBocTi. BoHa € QyHKIIO-
HAJIBHOIO TIOTPe0OI0 CYCHiIbCTBa Ta JIep)KaBU 1 3/laTHa Oe3mocepenHbo
BIUIMBATH HA >KUTTEMISUIBHICTH IHAWBIZA 3 METOK BKJIIOYCHHS HOro, sK
nie3natHoro cy0’ekTa, B CHUCTEMY MPaBOBIIHOCHH. Y TMpolieci MpaBoBOl
coriamnizanii GOpMyIOTbCSl COLalbHI SKOCTI, LIHHOCTI, 3HAHHS, HAaBUYKH,

® yxanosa H. C. (2019). TIpaBoBa KyiasTypa Monogi B Ykpaini. Jugpopmayis i npaso.
Ne 2(29). C. 157.
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BMIHHS 1HAMBIZAQ, BHACIIJOK YOro BIH CTa€ AaKTUBHHM Ta CBIJIOMHM
YYaCHUKOM TPABOBHX BiTHOCHH.

SkicTh mpoliecy MPaBOBOI coriaizamii Oe3MmoCepeIHRO 3aICHKUTL  BiJl
(hakTopiB mpaBoBOi colwiamizawii 0coOMCTOCTI, KOTPI MOps i3 Cy0 €KTHBHUMHU
OCOOJIMBOCTSIMH  IHIMBIZA CTBOPIOIOTH YMOBH [UIA PEATHLHOTO IPaBOBOTO
PETYIIIOBaHHS CYCIUILHAX BITHOCHH, JIO3BOJSIIOTH BHPOOWUTH Ta 3alHATH
MOTHBAIIIHY TIO3UIII0 1HNBIA 010 BIACHOI COIIAIBHOL POJTi Y CYCHUIBCTBI.

DOl https://doi.org/10.36059/978-966-397-298-5-23
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Transhumanism is based on the idea of respect for human dignity in
terms of freedom of individual development, which should be facilitated by
modern technologies aimed at ensuring health and improving the individual's
abilities. This raises a number of ethical issues that are complicated in
wartime. However, it should be noted that the results of inhuman experiments
on concentration camp prisoners by Nazi doctors during World War Il gave
rise to further research, including in the field of health care.

Now this issue is shifting to a different plane, which mainly in Russian
concentration camps like Olenivka is manifested not so much in the conduct
of inhumane medical experiments as in the trivialization of torture of
prisoners of war. In particular, the lack of access to prisoners of war and
information about them for representatives of the International Red Cross is a
violation of Article 23 of the Geneva Convention, which guarantees the rights
of prisoners of war and their detention in places close to hostilities (Article
19 of the Geneva Convention). It should be noted here that the Russian
Federation also grossly violates the requirements of the | and Il Geneva
Conventions, which guarantee the rights of servicemen of the army and naval
units, as numerous cases of inhuman and degrading treatment and
punishment have been recorded.

At the same time, the use of modern technologies in the provision of
medical care to wounded soldiers of the Armed Forces of Ukraine and their
rehabilitation is directly on the agenda.

This issue should be viewed through the prism of legal certainty and
respect for human rights as components of the rule of law and due process as
a criterion for meeting certain moral requirements for the use of modern
technologies. Here we will talk about two components: the use of (1) modern
technologies to restore the health of military personnel and (2) artificial
intelligence in the conduct of military operations.

The use of modern advances in neuroscience, genetic engineering, and
the treatment of mental disorders is important for the treatment and
rehabilitation of military personnel. At first glance, it is based on the
principle of consent and individual integrity. However, differentiation is
required here, given the peculiarities of martial law, which is characterized by
limited access to resources (in fact, the above-mentioned technologies), and
the need to provide immediate and effective medical care.

That is, the issue here is not only a kind of hedonism, like the statement
by Jodo de Fernandes Teixeira, according to which: "One of the biggest bets
of contemporary transhumanists is to manipulate the genetic code and with it

interfere with the course of evolution to improve future human generations"?.

! Teixeira J. de F. (2020). Transhumanism, immortality and the question of longevity.
Revista de Filosofia Aurora. 32(55). P. 29.
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In fact, the prose of life is harsher due to limited resources and the use
of humanity's technological heritage, which is primarily related to providing
quality medical care to wounded soldiers, even saving their lives with
subsequent rehabilitation.

The point is to scale up the need to take measures to apply modern
diagnostics and treatment methods based on the achievements of modern
genetic engineering, neuroscience, and new medicines. In times of war, due
to severe injuries that may require prosthetics, doctors have more
opportunities to introduce new technologies to ensure the most effective
rehabilitation of patients and restore the capabilities of their bodies, including
individual organs that may have been damaged.

As noted in the scientific literature, important bioethical issues include
ensuring individual integrity, the fundamental principle of which is the
prohibition of medical experimentation without consent, based on respect for
human dignity and private autonomy (the possibility of free choice without
outside pressure). Procedural justice plays a significant role here, which
includes the right of interested parties to be heard and the expression of free
will by the person subject to certain medical measures 2. These things are
measured through the prism of the rule of law. At the same time, they should
be understood in the context of martial law. If we consider this in the context
of legal certainty, which in this case is manifested through the standard of
prohibition of medical experimentation without consent, there is a conflict
with individual integrity. This is due to the need for urgent and effective
medical care and the provision of the highest quality rehabilitation for a
person who has suffered wounds and injuries as a result of hostilities. In
times of war, there is a need to provide immediate and effective medical care
and ensure the highest quality rehabilitation of wounded soldiers. This
applies equally to civilians.

With regard to the criterion of individual integrity, despite the absence
of specific constitutional provisions (which is typical for both Ukraine and
the vast majority of foreign countries) on bioethical issues, the application of
the concepts of dignity and freedom of research can help in interpreting and
analyzing the legal framework for the use of new technologies® to achieve
socially significant goals and ensure the rights of patients. As noted in the
Transhumanist Movement Manifesto, modern transhumanism is based on a
combination of nanotechnology, biotechnology, information technology, and

2 Capuns M. (2020). IopiBHsIbHE KOHCTUTYLIHHE npaBo : niapyuHuk. Kuis : BAITE,
C. 430-431.

® Rosenfeld M., Sajo A. (2010) The Oxford Handbook of the Comparative
Constitutional Law. 1146 p.
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cognitive science, which is associated with certain risks that are offset by the
task of rehabilitating patients *.

Thus, the use of the latest technologies in war is being transformed to
meet humanitarian objectives and the need to restore health, which
necessitates urgent measures to save both combatants and civilians wounded
in a military setting. Similarly, the principle of consent in all medical
procedures and the use of new drugs and technologies is changing, as
military medicine prioritizes saving as many people as possible. The actual
scale of clinical cases significantly changes the application of the
fundamental principles of law, precisely because of the humanitarian
dimension of law — respect for human rights. If we talk about the principles
of patient information and consent, Ukrainian legislation is quite flexible in
this aspect. When we talk about artificial intelligence in wartime, we
primarily mean robotization and the use of weapons that are at least remotely
controlled, such as drones. The possibility of using weapons in space should
also not be ruled out, as Russia even threatened to do at the beginning of its
full-scale invasion of Ukraine, while simultaneously conducting cyberattacks
on satellite communications systems.

In the 2019 Club of Rome report "Come On! Capitalism, Short-
Sightedness, Population and the Destruction of the Planet" ("Come On!
Capitalism, Short-Termism, Population and the Destruction of the Planet™
considers the main challenges of humanity to be the harmony of humanity
with nature, relations with artificial intelligence, the achievement of which
can be used by the wealthy part of the population to introduce a strict caste
hierarchy through neurocomputer interfaces to form a race of superhumans.

If we extrapolate humanity's achievements in the field of artificial
intelligence for military use, the key is the consensus that it is the human who
must make the final decision. In other words, we are talking about the use of
robots or other devices that should be controlled by humans, although the
potential threat of machines to humanity is assumed. Currently, the situation
is such that the use of artificial intelligence is limited and it is used for
intelligence purposes, processing a certain amount of data. In today's
conditions, artificial intelligence is not able to operate and weigh values,
which are qualitative characteristics of human consciousness, given the
obvious obstacles to reading different modes of interaction of human brain
neutrons, which indicate these logical operations®. Everything will also

*  The Transhumanist Manifesto. URL: https://www.humanityplus.org/the-
transhumanist-manifesto

5 Kaiiky M. (2020). MaiibyTtHe po3ymy. HaykoBi cpoOH OCSTHYTH, BIOCKOHAIHTH
i migcuanTH inTenekt (mep. 3 anrit.) JIesiB : Jlitonuc, C. 64.
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depend on the course of the Russian-Ukrainian war, as the use of artificial
intelligence capabilities will increase the longer this military conflict lasts.

And finally, we note that the experience of the Russian-Ukrainian war
shows that humanity has gained considerable experience in using the latest
technologies (genetic engineering, artificial intelligence) to enhance the
abilities of the human body. However, the use of this potential is still
unfolding and will contribute to the progressive development of humanity
based on the rule of law, respect for human dignity and integrity of the
individual. The crimes against humanity and peace committed by the Russian
Federation require investigation and assessment by the Special International
Tribunal.
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Pycco-ykpaiHcbka BiifHa IMOCTaBWJIa Ha MOPSAOK JCHHUN TOOYIOBY
iHCTUTYIIHHO CHPOMOXHOI jep:kaBu. i KpuTepiii IOBOM TWpPOCTHii, fK
3aKapraTchka rOCTHHA — TaKa OpraHi3allisi Biajd, ska 3abe3redye mpocTip
Oe3mexw s BUIBHHX TPOMAAsH. [HIIUMH CIIOBaMH, IHCTHUTYLIHHO
CIIPOMOXKHA JIepKaBa TOKJIMKaHa 3a0e3MeYnTH TiTHICTh IIOIMHU, 30KpeMa
MOXITUBICTB 11 BIIBHOTO PO3BUTKY SIK 1HIHMBIA.

I, sk 3aBXIH, QUABOJI MPUXOBYETHCS Yy JeTansix. ToMy jaanmi mpo i
JieTati.

[IpuHIMI BepXOBEHCTBA MpaBa BUMarae Takoi opraHizauii myOmigHOl
Biaau, ska Ou BupoOisuia crabulbHI NpaBWia TP B YMOBaxX OOMEXKEHHX
pecypciB. lle moB’s3aHO 13 THOOANBPHUMH MPOOJNIEMaMH JIFOACTBA —
30epeXCHHS JOBKUUIA Yy KOHTEKCTI BIAMOBIAANBHOCTI JIFOACTBA TIEpeN
MPUAACITHIME TTOKOJIIHHAMHY, 3a0€3IIeYCHHs] HAIlIOHATIBHUX IHTEpPECiB dYepe3
B3a€MOBHWTIIHE MHpPHE CIIBPOOITHHIITBO MiX JepkaBaMH Ta CTBOPEHHS
VHIBEpCAIbHOTO MEXaHi3My 3amo0iraHHs arpecii 3aMiCTh HapTHKYJSAPHOTO
Hapasi MexaHi3sMy B pamkax OOH.
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[Ipuanin  BepXoBEeHCTBAa TIpaBa HIOM 1€ HE BHU3HAETHCA 5K
yHiBepcajlbHa 3acaja TJI00albHOTO IIPABONOPSIKY, XOda caMme BiH Haaae
JIOCTOBIpHY BIJINOBib HA MiJCTAaBU Ta JICTITUMHICTh BHU3HAHHS MEBHHUX
NpaBHJI SIK HOPMaTHBHOI OCHOBH JIFOJICHKOTO CIIBXHTTS. OCKUIBKH iilie MOBa
PO MEXi MPaBOBOT'O PETYNIOBAaHHS, TO CaMe IHCTpyMEHTapili BEpXOBEHCTBA
mpaBa Jla€ JIOCTOBIPHY BiJIOBiIh IIIOJO 3alPOBA/HKCHHS OOMEKECHb,
MOB’SI3aHMX 13 JIOBKULISAM, Y3TOJUKEHHSM HaliOHANBHUX IHTEpeciB Ta
(hopMyBaHHS TIIOOAIBHOTO TPABOMOPSIKY. 3TiTHO 13 3aCaJ0K0 FOPUINIHOT
BH3HAYCHOCTI 3allpOBa/DKEHHS TEBHUX OOMEXEHb Ta OOTSHKEHb HE MOXYThb
MaTH JOBITBHUM XapakTep, a IPYHTYBaTHCS Ha IOBa3i 10 IpaB JIIOAWHH.
Oco0mmBO TOCTPO 1€ MHTAaHHA CTOITh i3 OOCTaBMHAMH Ta IIiJCTaBaMHU
oOMe)XeHHS TpaB JIIOAMHA B yYMOBaxX BOEHHOTO cTaHy. [lpm BigHOBJIEHHI
VYkpaiau miciast BilHH TOCTpPO CTOSATHUME IMHUTaHHA MPO 30epekeHHs OamaHCy
mono 3abe3medeHHs 0a30BMX MOTped TpomansH Ta 3abe3medeHHs
JMHAMIYHOTO PO3BHTKY HAIllOHAJbHOI €EKOHOMIKH Ha IHHOBALlIHUX Hayanax,
10 3MIHUTh CTPYKTYPY CIIOKHBaHHs rpomajsH. HacamkiHenb, BUXOASIYH i3
HalliOHAILHUX IHTEPECIiB BUHUKHE HEOOXiJHICTh MPUIMHEHHS IPOMaJISTHCTBA
VYkpainu i3 xoigabopaHTaMHu Ta iX BHABOPEHHS, a TAKOX 3aIllPOBAPKEHHS
CHELiaJIbHOTO aJMIHICTPAaTUBHOTO PEXUMY Ha 3BUIBHEHUX TEPUTOPISX Bif
OKyHaHTa 3a/yli TIOHOBJEHHS HOPMA&IbHOI  JISUTBHOCTI  IUBUIBHOT
aJIMiHICTpaIii Ta TapaHTyBaHHS OC3MECKH JKUTCIIB MICICBUX TIpOMAJ s
(opMyBaHHS OpraHiB IyOJiYHOI BIaAX JIOKAJBHOTO 1 PETiOHAJIBHOTO PiBHS.
Bomnodwac Oararto i3 mux pedeit cmig pobutn OyKBalbHO Ha Mapiii, TOOTO
MIPOTSTOM BiHH.

TpeHn 10 NMOCHIIEHHS MEPEKENEHTPUYHOCTI B TIOJISITAE B TOMY,
110 B €KOHOMIUHIH 1 BIHCBbKOBIit cepi kpuTepieM eheKTUBHOCTI BUPOOICHHS
pillieHb € He JHINe BiAHOCHUHM iepapxil. Yacto iXx BHpoOJEeHHS moTpedye
B3a€EMOJIIi M0 TOPH30HTANI, BUXOMMYN 13 HAsBHOI OOCTAHOBKH UM PECYpCIB,
a00 11l YUHHUKK KOMOIHYIOTBCS] TIEBHUM YHHOM 1 OTPEOYIOTH ONEpaTHBHOTO
BupimeHHs. Skmo wMm  OepeMO  MOMT  BIagd O  TOPU3OHTANI,
TO KOHCTUTYIIiHE BUIUIEHHS (QYHKUIH BiIagy Ha 3aKOHOAABYY, BUKOHABUY
1 CynoBy € BoueBHIb HeocTaTHIM. Lle, 30kpeMa, BUpaXkaeThesl B apXaidHii
fopunnuHid  mosunii  KoncrutymiinHoro  Cyny  momo — He3aleXHHX
PeryJsTOpiB, SKi MEpeBasKHO MOEAHYIOTH y c00i BCi i (YHKIII, OJJHAK BOHO
€ amnoJITHYHUMH 1 1MOoOyIOBaHI HacaMIepen 3a KpHUTepieM MpoQeciifHOCTI.
3ais bOTo 3TigHO 3 MPUHIWIIOM IMTOALTY BIAMU I iHCTUTYIIl (Ha KIITaIT
Bil AHTUMOHOIONBEHOTO KoMiteTry un Hambanky no HamionanmpHOI Komicii
EHepreTHKM 1 KOMYHaIBHHX TIIOCIYT) MaroTh (QOpMyBaTHCA dUepes
Y3rO/KyBaJibHI MPOLEAYpH MapiaMeHTOM 1 WPe3nIeHTOM, a y pasi
MOpYIIEHHA iX IOCAJOBLIAMH 3aKOHY Ma€ MPOBOAWUTHCS AUCHUILTIHAPHE
Ppo3citigyBaHHs IMX 0OCTaBHH MiJl Cy/IOBUM KOHTpoJeM. [HIa penepHa Touka
NOCHJIEHHS ~ MEPEeKELEHTPUYHOCTI  BIaJu —  yTBEP/DKEHHS  3acal
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MapiaMeHTapu3My; MpU I[bOMY CaM [apJIaMEHT HE BUKOPHCTOBYE
IHCTpYMEHTH TapiJaMEHTChKOTO KOHTPOJII0O Haj JAIIMH  ypsagy, Xoda
BIIPOBA/PKEHHSI 1HTEPIIENIsALii, KOHCTPYKTUBHOTO BOTYMY YpSAY Ta JAESKUX
IHIIUX IHCTPYMEHTIB HiI3BITHOCTI 1 MiJKOHTPOJBHOCTI €K3EKyTHBH BCE XK
Takd BHMaraTuMe INpHHAHMHI BHeceHHs 3MiH 10 Koucturymii Ykpainu.
Ille omHMUM BaXIMBHM AaclleKTOM € BH3HAUEHHS CTaTyCy MyOJIiYHUX
CITy>)KOOBIIIB K HE3AJIC)KHUX Ta AaMOJITHYHHX 1 TapaHTid IX MisUTBHOCTI,
a TaKo)X BHM3HAUEHHsS CHUCTEMH IyOiiyHOi ajMiHiCTpamii sSK Ha piBHI
MIHICTEPCTB 1 BIIOMCTB, TaK i Ha pEriOHANILHOMY piBHi, SIKi MOKIMKaHi
3abe3nedyBaTd €IHICTh IIPABO3ACTOCYBAHHSA Ta BHPIBHIOBAHHSA PO3BUTKY
PETiOHIB Yepe3 3araJbHOHAIIOHANBHI i peTiOHANBHI IPOTPaMHU PO3BUTKY.

VY cBoIO yepry, e BUKIMKAaE moTpedy B MOTIMONICHH] JeeHTpai3arii
BIanM Ta OaJlaHCYBaHHS y CHCTEMi ypsAyBaHHSA IO BEPTHKAJi Ha 3acajgax
mponopuiiHocTi Ta cyOcumiapHocti. IlpwHIm cyOcumiapHOCTI 3aBXKIN
BUKJIMKARB JIOBOJIi HEOIHO3HAYHI TUCKYCIT Y 3B 3Ky 13 HCBU3HAUCHICTIO 1070
HOro po3yMiHHSI B YKpaiHCHKiH JOKTPHHI, HE3BaXKAalOYH Ha HOro nediHiliio
y IIpoTokodi mpo cyOcuaiapHicTh 1 MPOMOPIIHHICTE, SKHH CTaB HEBiA €MHOIO
yacTuHOWO JlicaboHCBKOTO HOTOBOpY SIK ycraHoBuoro akra €C. Bynyunm
MPUXWIFHUKOM AyMKH, mo KoHctuTymis He wMice it gediHimiii Ta
BU3HAUYEeHb, X04a O 3Ba)KAIOUW Ha Te, 1O 1e € (GOpMaJbHUM JKEPENIoM s
PECTPUKTHBHUX NMPAKTUK BIagu y cdepi NpaB JIOIUHM, S HA/AK0 IepeBary
MO3MIII, IO TaKOro poOJy IOHATTS MAalOTh AWHAMIYHO pO3pOOIIATHCS
y IOKTPHHI Ta peleBaHTHIA cymoBiil mpaktumi. lle BUIUIMBaE i3 KOHIENTY-
IBHOTO PO3YMIHHS KOHCTHTYLIl SIK «BIIKPHTOTO TEKCTY», T'€pPMEHEBTHKA
TIIyMa4eHHsI SIKOTO € €BOJTIOTUBHOIO 3 YPAaXyBaHHSIM COILIabHOTO KOHTEKCTY
Ta e(EeKTHUBHOCTI 3aXHCTy NpaB JIIOAWHU. [HIIMM MPHUKIAJOM HEraTHBHOTO
JIOCBIly KOHCTUTYI[ITHOrO BHM3HAYCHHS € IIOHATTS MICIIEBOTO CaMOBps-
nyBanHs (crartsi 140), B sSKOMy 3 HE3pO3yMUIMX NPHYMH ICHYe HIOM TO
MOXIIUBICTh 00’€HAHHS JIMIIE CUIBCBKUX I'POMaJ, XO4a Ha MPaKkTHL Ta i3
3acajl PO3YMHOCTI MOXYTh MaTH MiCIle 00 ’€THAHHS TPOMaJ i MICHKHUX,
i cenumiHMX, 1 cinbebkux. Ockinbkn KOHCTUTYLIS He MoOXe aTakyBaTh
KOHCTHTYLIHY JE€MOKpAaTiio, TO HaleBHE BXe cbhorofHi ii crarrs 140 mae
TIIyMa4WTHCS Yy CBITJI TapaHTIH NpaBa Ha BUIBHHHA PO3BHTOK TIpoMas
BiJIMIOBITHO /O 3acaji YHITApHOTO AEp:KaBHOTO ycTporo. Takok motpelye
pPO3IIUpPEHHS PO3YMIiHHS MICIICBOTO CAMOBpPSIyBaHHSA $K MiCIIEBOTO,
Tak i perioHampHOr0. OCTaTOYHO CIIJ IMOCTABUTH KPAIKy y IUCKYCIi 00
piBHIB opraHi3anii my0ai4HOi BIaan: TpOMaza — IOBIT — PErioH 91 TpoMaaa —
peTioH, Jie MiJ perioHoM MaroThCS Ha yBasi 00JacTi, MicTa 3i CIeIiaJbHIM
crarycom KuiB i CeBacromons (um Hi) Ta ABTOHOMHa Pecmybmika Kpum.
He Bukmoveni auckycii micis BiMHHM 1100 TpaHcgopMalii aBTOHOMHOTO
crarycy Kpumy. HacamkiHeup 3BUIbHEHHS BiJI MOCKOBHUTCBKOI'O arpecopa
OKYIOBaHHMX TEPUTOPIH BUKIINYE HEOOXiJHICTh BIPOBA/KEHHS CIIEIiaIbHOTO
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aJMIHICTPAaTUBHOTO PEXHMYy Ha IUX TepuTopisx. Lled pexum Mae HOCHTH
TAMYacoBHi xapaktep (Bim 5 a0 15 pokiB) 3 METOW TPOBEIACHHS
JIIOCTPALIHUX 3aXOIB 11010 KOJIAOOPAHTIB, X MPUTSITHEHHS 10 IOPUANYHOT
BIJIMIOBIAJILHOCTI 3 MOJAJIBIIOK JCTOPTAIIi€l0, MOHOBJICHHS (DYHKI[IOHY-
BaHHS [MBUIBHUX CJIY)XO OpraHiB JIOKQJIFHOTO CaMOBDSIYyBaHHS Ta
MIPEACTaBHULTB JEP)KaBH Ha JIOKAJHHOMY DPiBHI 3 MOJAJBIINM POBEACHHAM
MYHIIHMITAILHUX BUOOPIB 1 TOBEPHEHHS iX /10 HOPMAJIBHOT KU TTEIISUTBHOCTI.
lapanTii  KOHCTUTYLIMHOTO  TOPSIAKY  JIOTIYHO  HANpOIIYyIOTh
YHOPMYBAHHSI y CTPYKTypi TeKcTy KOHCTHTYIIi SIKICHO HOBHX MOJIO)KEHb.
Exonomiuna pemecist 2008/9, mannemis koponaBipycy 2020/22 Ta BiitHa
3aCBIAYMIIN, IO Ma€ iCHyBaTH CHELiaJIbHE NMPAaBOBE PETYJIIOBAHHS IHTaHb
rapaHTiid 3acaj KOHCTUTYIIHHOI aeMokpatii. HameBHO, 3a Takux oOcTaBHH
Moke OyTH TpaHC(HOPMOBAHO 3acaau MapjIaMEeHTapu3My, OCKIJIBKH MOXYTh
BUHUKATH pi3HI Haa3BUYaifHI OOCTaBMHH, IO 3MOXYTh MEPEIIKOIUTH
(YHKI[IOHYBaHHIO TapiiaMeHTy. Te, 110 yKpalHChKMIl MapiaMeHT MiCTHTh
COBIIbKe KJIiIIE i3 oro iepapxiero paj — BepxoBHa Pana — notpedye 3minn
fioro Ha3Bu Ha 3pasok Ceiimy, HamionangpHoi paau uum HamioHambHOT
acambnei. Y pasi Haa3BUYailHUX OOCTaBHH, KOJM MapiaMeHT HE MOXe
3i0paTHcs, To Moxe ckiukatics OOOpOHHHUN KOMITET, SIKMH CKIIaIaTHMEThCs
i3 IEBHOT'O YHCIIa HAPOJHUX MOCIHiB. SIKiio Oy/e BIpOBaPKEHO ABOMAIaTHUH
mapiaMeHT (0 aX HiSK He MOXKHA PO3LIHIOBATH K aTaKky Ha YHITapH3M,
xoua O 3Baxaroun Ha jnocBix Ilompmi um Yexii), To OO60poHHMI KOMITET
MOJKE CKJIaJaThCs Ha JBI TPETHHHU 3 4mcia mociiB CeliMy Ta Ha TpETHHY i3
ceHaropiB. Ha BUMamoK BOEHHOTO CTaHy Ma€ BHPOOWTHCS TPAAMIIiSA
(¢bopMyBaHHS ypAOy HAmiOHANBHOI €MHOCTI, B SKOMY MAaiOTh OyTH
perpe3eHTOBaHi  aBTOpUTETHI mnpodecioHann y BiAnoBigHUX cdepax
nyOJiuHOTO YpsiyBaHHS dYepe3 TIPOBEIEHHsS KOHCYJbTalli 31 BciMa
(dpakiisiMi MapjJaMeHTy, OCKUIBKA Ha TEepiojJ BOEHHOTO CTaHy BHOOpH HE
poBoATECS. CTOCOBHO KOHCTUTYIIIIHOT FOCTHINT HEOOX1THO TOCHITIOBATH ii
(yHKIIOHA, OCKINBKH He3aneHuid KOHCTUTYIIHHUNA CYJl € CepICBUHOIO
MOJUTy BIaAM Ta CHCTEMU CTPUMYBaHb 1 MpOTHBar. 30KpeMa, came
KoHcrutynifiunii Cya Mae TIOCTAaHOBJIATH pIMIEHHS MIOAO0 PO3ITYyCKY
MOJITUYHUX TApTiH, SKi aTakyloTh 3acaJd KOHCTUTYLIHHOI JeMOKparTii,
Ha/laBaTH BHCHOBOK 1010 HEMOXIJIMBOCTI BUKOHYyBaTu IIpe3umeHToOM cBOiX
000B’sI3KiB 32 CTAaHOM 30pOB’SIM a00 OOCTaBHH, IO 3arPOXKYIOTH 3acagaM
KOHCTHTYWIHHOI ~ JeMOKparii, a TaKoX po3MigaTd  iHAWBIZyalbHI
KOHCTHTYLIHHOI CKapru (HUHIIIHA TO € IIMIIEe TiHb KOHCTHUTYLIHHOTO
KOHTPOJIIO 1 He OiJIbIlie) 100 MOPYLICHHS OpraHaMu IMyOIidHOI BIagy IpaB
JMIOIMHA 1 OCHOBOIIOJIOXKHHUX CBOOOA. [HIIMM acmekToM KOHCTHTYIIHHUX
TapaHTii € 3alMpOBa/DKCHHS IHCTUTYLIH Ta BIAMOBIOHUX TMPOLEAYpP MO0
pexBectpy Jlep>kaBHOro OFOJDKETY Ta OrOJIOLICHHS CTaHy EKOHOMiYHOT
HEOOXITHOCTI, y pa3i 3BOJIKAHHS NMPUUHSATTS )KUTTEBO BAXKJIMBUX 3aKOHIB Y
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cdepi TpaB TOIMHN OTOJIOIIYBATH CTAH 3aKOHOJIABYOI HEOOXiTHOCTI, AKi On
BHOCHJIMCSA TIPE3UICHTOM 1 PO3MISIIAINCS IapJaMEeHTOM HEBLAKIAIHO Ha
3acamax mponopuiiiHocti. Hacamkineus, npu pedopmi TeputopianbHOT
opranizamii my0OmaiuHOi BiIagu Mae OyTH 30aJaHCOBAHO IMOBHOBaXKCHHS
npeeKTiB/ypsAHUKIB  IMOJ0  3YMHMHEHHS aKTiB  OpraHiB  MICLIEBOTO
camoBpsinyBaHHS Ta APK, $KImI0O BOHM aTakyloTh 3acaid YHITapHOTO
JIep)KaBHOTO ~ YCTPOIO, 13 TIpaBOM TIpoMaJ Ta OpraHiB MiCIIEBOTO
camoBpsinyBaHHS 1 APK 3Bepratucst no KoHctuTymiiiHoro cyny i3 3asBOIO
PO 3aXHCT MPaB MICIIEBOTO CAMOBPSITyBaHHSL.

Bxomkennst Ykpainu y perioHaibHI Ta I1100aabHi 0€3MeKoBI CTPYKTYpH
OB ’s13aHi 13 KPU30I0 CBITOBOTO MOPSJAKY, B SIKOMY 3aKJaJeHI IHCTHTYIIiHHI
Minu. HaBite TekcTyampHO aHamizyroun Xapriio OOH (mepexian
anrmiticekoro Charter sk Craryr He BiamoBimae GaraTtocTOpiuHiil mpaBoBii
Tpamuiii TPUHAHATTA XapTiff, SKUMH HAIULDUIACA MiCTa CaMOBPSIHUMH
MpaBaMH, a OKPEMi BEPCTBU JIOIEH — CBOOOIAMH 1 TMPHUBLUICAMH) CIiI
BUAUIMTH  HeBAami  (OpPMYIIOBaHHS MPO  «BOPOXKI  Jep)KaBM»  Ta
KOHCTpYIOBaHHs pilieHb y pamkax Pamu 6esnexun OOH. Crpasa B TiM, 1o
CBITOBHI IPaBOIOPSIOK HE MOKHA 0a3yBaTH Ha 1€0JIOTeMi MEepeMOXKIIB,
OCKIJIbKM 1I€ TIOPOJKYE PECEHTUMEHT cepell MEPEeMOXKEHHMX, a KOl
MEPEMOXKIIIB MalOTh BJIACTHBICTb PO3MaAaTHCs 1 TXHI Hal[lOHAJIBHI 1HTEpecH
MOXYTb cynepedHuMH. Takum umHOM, XapTist OOH y mpomy acrekTi He
BiJINIOBiJJa€ IOPHIUYHINA BHW3HAYCHOCTI Ta Mepea0adyBaHOCTI MPABHI SK
KOMIIOHCHTIB BEpPXOBEHCTBa IpaBa i BOHAa Oyma cxBaieHa 24 >KOBTHS
1945 poky, ko y mepeMokeHuX SIMOHII MpoBoAMIacS AEMiTiTapH3alis,
a B HiMeuunni — pneHamudikaris, mapanenbHO i3 BCTAHOBJICHHSM HOBOTO
KOHCTHTYLIHHOTO MOPSJKY, SIKI BHSBHIMCS BJAIUMH 13 BpaxyBaHHIM
HaI[lOHAIBHUX MpaBoBuX Tpamuiii. Ciig 3Baxkatd Ha A0CBig Peui
[MocnonuToi, omHiero i3 mpu4MH IHKOpropauii skoi y ckiany Pociiicbkol
immepii Oymo 3noBxuBanus nociaamu Ceiimy liberum veto, anasorom sikoro
tenep y Pb OOH Bucrtynae npaso Bero 3 6oky P® i KHP sk 11 mocTiiiHux
nepxxas-wieHiB. Hatomicte y Pb OOH Mmae icHyBaTH INeBHMH MexaHi3M
YXBaJICHHS pilieHb kBajidikoBanoro Oinpmrictio. IIpaBo Beto y Pb OOH €
OJTHI€I0 13 KITIOYOBMX IPHUYMH, IO IO Temep Tak 1 He cTBopeHo Cuim
mBuakoro pearyBanast OOH Ha Bunajgok akTiB arpecii, 3armo0iraHss sIKUM €
ocHOBOI0 Metor nisutbHOCTI OOH 3rimuo 3 1 Xapriero. Takox motpebye
peBi3ii mimxim, 3rimHO 3 SKUM JAep)kaBa Ma€ HaJaBaTH CBOIO 3roAy Ha
ropucaukiito Mixkaapogsoro cyany OOH y pasi 3BepHeHHS iHIIOI JepKaBH-
geHa OOH Ha i xii yu akti. CrpaBa moJsirae B TOMy, IO IPUIHHOIO TaKOi
3asBH € HEBHKOHAHHS EIIKBEHTOM CBOIX 3000B’g3aHb 3TiAHO 13 MIXKHA-
POIHUM JOTOBOPOM, SIKMK 3TiAHO 13 MIXHAPOAHO BHU3HAYEHOIO Ta HaIlio-
HAJILHOK KOHCTUTYIIITHOIO MPOIEAYPOI0 IMIUIEMEHTOBAHO y HAlliOHAJIbHHMA
npaBoBUi mopsinok. [Hmumu cinoBamu, opucaukiis MC OOH sik cynoBoi
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YCTaHOBH Ma€ OyTH YHIBEpCaIIbHOIO HA IIJICTaBi MDXHAPOJHHUX JIOTOBOPIB,
AKi Jep)KaBM TOKJIMKaHI JOOPOCOBICHO JONEpKyBaTHCh 3TigHO i3
BijeHChKOI0 KOHBEHIIEIO PO MPaBO MIXXKHAPOIAHUX JIOTOBOPIB.

Y wmid  KOpOTKiM mnpe3eHTauwii 5 OKPECIMB OCHOBHI  TPeHAN
TpaHcdopmarii myOaiuHOT BiIaaM Ha 3aca/iaX BEPXOBEHCTBA MPaBa, CBITOBOTO
TIOPSIZIKY, 3aCHOBAHOTO HA CTAJMX IPaBWJIaX, Ta MEPEKEIEHTPUYHOCTI, M0
CIPHUATUME IOCWJICHHIO ii IHCTUTYIIMHOI CHPOMOXXHOCTI caMe B aCIIeKTi
e(EeKTUBHOTO 3aXMCTy IIpaB JIIOAWHM, 10 € CEHCOM ICHYBaHHS OyIb-SKOTO
My OIIIHOTO TIOPSKY.

DOI https://doi.org/10.36059/978-966-397-298-5-25

BEPXOBEHCTBO ITIPABA B YMOBAX BOEHHOI'O CTAHY:
ICTOPUKO-ITPABOBI TA TEOPETHKO-ITPABOBI ACIIEKTH

IBinmnk Karepuna Ouerisna
3000y6au oceimu Kageopu npasa
Jloneywvroeo nayionanbroeo yuisepcumemy imeni Bacuns Cmyca
M. Binnuys, Yxpaina

CrakoBcbkuii Braguciaas OiekcaHAPOBUY
3000y6au oceimu kageopu npasa
Jloneywvkoeo nayionanbrozo ynisepcumemy imeni Bacuns Cmyca
M. Binnuys, Ykpaina

AKTyanbHICTh 1aHOTO NMUTAHHSI MOJISIrae y iCHYBaHHI CKJIQJIHOI CHCTEMHU
CTPYKTypH3alii Ta MPIOPUTETHOCTI HAIIOTO 3aKOHOJABCTBA, IO Maio O
JOTIOMAaraTd YHHUKHEHHIO KOJIi3iff Ta KOHKypeHIii mpaBa. JlaHe BU3HAYCHHS
«BEPXOBEHCTBO IpaBa» € CKJIAJHOI CHCTEMOIO 3 ICHYBAaHHSIM YMMalUX
MOpAaNBbHMX 3BUYAIB, IO HA 3aKOHOAABUOMY piBHI 3aKpilUIeHI 3 II€BHUM
3aKJIaJIeHHsIM i7led Ta MOTHUBIB, L0 y JXHTTI MOXYTh TpPaKTyBaTHUCh MO
pi3HOMYy MEBHHUMH Cy0’€KTaMH, TOMY 1 BHHHKa€ MpobjemMa BH3HAYEHOCTI
nporo amapary. Ha meit mepiom dacy iCHyBaHHS BEPXOBEHCTBA IIpaBa €
HEOOXI1THOI0 Miporo 3a0e3leueHHs] NMPaBO3/IaTHOCTI iCHYBaHHsI YKpaiHH, SIK
JepKaBH, IO MOXKEe 3a0e3NeuuTH IPaBOBE BPETYJIOBAHHS CKIJIAJIHUX
MOJIITHYHKUX Ta MPABOBUX MUTAHb, SIKI TAKOIO Y 1HIIOK MIPOI BUPIIIYIOTH
TOJJAJIBIINIA PO3BUTOK Ta CIIPOMOXKHICTH IIPOTPECy 1Ii€l AepKaBH, ajie YH € 11e
MOJJIMBHM 0 BUKOHAHHS y pealisixX OKPECICHHX y HAIIOMY 3aKOHOJABCTBI
1I1€ JTOBEJETHCS JOCIINTH.
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Ile nuraHHA Oyn0 JOCHIIKEHO TAKMMH HAyKOBISIMHM, a caMe Ie
Pa6uenko }O.}O. moxTop ropuandHMX HayK, Takox Iie Oymu: JIyKOBHIIBKUI
J, Muxaiinenko B.B., Bepnano C., T'onuapoB B., Mysuka f.I., mo
€ KaHIuaaToM IopuauuHux Hayk, Pemin JI.A, I'pura FO.1., HoBocenosa B.B.

Meror cTBOpeHHsI Ili€i HayKoBOi pOOOTH € 3arajbHe OKpECIICHHS
MOHSTTEBOTO MIAIPYHTSI Ta 3 SICYyBaHHS OCOOJIMBOCTEH IIbOTO TEPMIiHY,
a TaKOK BU3HAYEHHS TOTO, 1110 CaMe MO>Ke OyTH B OCHOBI IIbOTO IPUHIIUITY Ta
ocoOnuBOCTI Horo peamsamii miJi yac BOEHHOTO CTaHy Ta B YMOBax
CHOTO/ICHHOTO iCHYBaHHSI YKPAIHCHKOTO CYCITIIbCTBA.

MaemMo BHU3HAUWMTH, IO TEPMIH BEPXOBEHCTBO IIpaBa — IIe
6e3mocepeHb0 (yHAAMEHTATBHUN TPHHIMII, [0 3ayBaXKye PO PIBHICTH
(i3MYHNX Ta IOPHOMYHUX Oci0 1 B 3aralbHOMY TOHSTTI BH3HAYAE
BiNOBIJANBHICTh KOXKHOTO TIepel] 3aKOHOM Ta (iKcye MOKapaHHA 3a
MOPYIIEHHS IHOTO 3aKOHY. CHCTEMaTHYHO caMe LW MPUHLINI BEPXOBEHCTBA
mpaBa € 0a30BHUM JJIs1 PO3BUTKY 3aKOHOCIYXHSHOIO CYCIUIBCTBA, IO
HeoJMiHHO 30epirae o3Haku KoHctuTymiiiHOi o06i3HaHocTi. [IpuHImN
BEPXOBEHCTBA IMpaBa OyB BCTAHOBICHHWH YACTUHOIO MEPLIOKD CT. &
Koncrurynii Ykpainu, Ta mosiBa nboro TepMiHy 4acTillle 3a Bce ITOB’s13aHa 3
17 cTomiTTAM, X04Ya TaKOX € BEIMKa WMOBIPHICTb ICHYBaHHS 3aJ0BrO 10
BOTO 4Yacy. SIKIIO 3BEpTaTHCh 10 ICTOPUYHOTO ACMEKTy PO3BUTKY JaHOT
KOHIIETIIi, TO CBOIO PHPOJy BOHA Oepe Bijl aHTIIOCAKCOHCHKOTO ITPaBa, Mo y
noJanbIioMy Oysie MaTH CBilf PO3BHTOK 1 y IHIIMX KpaiHax cBiTy. Takox
HEOOXiTHO 3a3HAYMTH, IO 3apPOJKH TPHUHIUIY BEPXOBEHCTBAa Oyin
MpUTAaMaHHI i OUTBIN paHHIM HAayKOBISM, IO JOTHYHO BHU3HAYAIM O3HAKH
MOYAaTKOBOTO BUSIBY BEPXOBEHCTBA MIEBHOT'O 3aKOHO/IaBUOTO aKTy, HAIPHUKJIIA
nepxkaBa [lnatoHa OyayBanach Ha THX CaMHX NPUHIMIAX, IO CHOTOJAHI i
3HaXoAATh CcBoe BusBIeHHS y KoHcrutymii VYkpainu, a came igei
CHpaBeUIMBOCTI Ta CaMOro iCHyBaHHS JOOPOTro 3aKOHY, IO Ha IIbOMY eTarli
BXKE MOKa3y€e CXOXICTh PHC IUX MOHATH Ta JIA€ MOXKJIMBICTb iX NMPUPIBHATH,
a B JICSKii Mipi i OTOTOXXHUTH, BKa3aBIIH, IO CaME TaK 1 3apOJUIOCh 1€
SIBUILIE.

[ToHATT  «BEPXOBEHCTBO IpaBa» BIepmie OyJao  3acTOCOBAHO
y 1656 poui anrmiiicekum myOmitucrom /J[. Tapiarronom (1611-1677),
a cama JoKkTpuHa hopmysanacs npotsrom X VII-XIX cropiu’.

EBosronist 1bOro MOHSATTS JIMIIE 3 YAaCOM 3HAMIIIA CBOE BiATBOPEHHS Ta
3aKpIIUICHHS y HOPMATHBHO-TIPABOBUX aKTaX, aje Horo peamisamis y
CBOTOJICHHI IIePETHYNAch 3 NEIKUMH NpoOieMaMu iCHYBaHHS BOEHHOTO
CTaHy Ha TepuTOopii cydacHOi YKpainu. /g moyaTky HEoOXigHO 3a3HAYUTH

! Muxaiinenko B. B. Peamizamis 3acamu BepxoBencTBa mnpasa y KpuminamsHOMY
npoBapKeHi. Enexmponnuii penosumapii HABC. 2019. C. 28-28.
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MPUHIUIHA Ta O3HAKA BEPXOBEHCTBA IpaBa, OO 3roJoM AOIIBHO OYi0
3IiHCHEHHS OPIBHSIHHS ICTHHH Ta MPaBIMBOCTI peaji3allii Iboro MpUHIHUILY.

BeHeniancbka KOMiCisi, IPOBOSIYM aHANI3 1 JOCHIPKEHHSI NPUHLIUITY
BEPXOBEHCTBA IIpaBa B PI3HUX €BPOINEHCHKUX MPABOBHX CHCTEMax 3 TOYKH
30py 67 LluBimicTHKA MPAKTUKK HOTO BTIJICHHS 3a3Ha4MIIa, 1[0 BEPXOBEHCTBO
IIpaBa MOETHYE B COOI MIICTh CAMOCTIHHUX, ajie B3a€EMO3AIEKHUX MK CO00I0
eJeMeHTiB. JI0 TaKUX €IeMEHTIB BiTHOCATHCS: 1) 3aKOHHICTH, B OCOOJIUBOCTI
3arajJbHUI MOPSIOK TPOBENCHHS MPOLECY MPABOTBOPUOCTI Ta CTBOPEHHS
3pO3YMINUX Ta CTPYKTYPOBaHMX HOPMAaTHBHO-TIIPABOBHX aKTiB; 2) MpaBOBa
BU3HAYCHICTh, Y LBOMY PO3YMiHHI € KOpPEKTHE TIyMAaueHHS 3aKOHY 4YH
3aKOHONPOCKTiB, IN00 TpOMAaIsIHM MOINIM  CKOPUCTaTHUCS  MPaBOM
y Tmepen0adeHWX CHTYalisfiX 3aKOHONABIeM; 3) 3a00opoHa JOBLIBHOCTI
y TPUHAHATTI pilleHb, I IyHKT TPAKTYETbCS SK PO3YMIHHA TOTO,
10 CHeiaJbHO YIIOBHOBAKEHI 0co0r ab0 opraHu He MOXYTh IEPEBUIYBATH
CBOi TIOBHOB&KEHHS Ta 3JIOBXHBATH MpPaBoM; 4) JOCTYN A0 IMPaBOCYIIs,
BU3HAYCHE MOHATTS Ja€ TIMOOKEe PO3YyMIiHHs, IO KOXXKEH Mae MpaBO Ha
CIpaBeUIMBHIA CyJl, HA aJBOKaTa Ta 3aXHCT y CY[l, a TAKOX Ha 00OB’SI3KOBE
BHUKOHAHHS CyJIOBUX PIllIEHb B 0COOJIMBOMY ITOPSAKY 3IHCHEHHS BUPOKIB Ta
iX BHKOHaHHS; 5) moBara 1O MpaB JIIOAWHH, Y OCOOJIMBOMY HOPSIKY
3MIMICHEHHSl JTAaHOTO €JIEMEHTY Oepe CBiif MOYAaTOK BiJ OCHOBHHX, a came
0a30BHX MpaB KOXKHOI JIFOJIMHH, TEPE] YCIM 1€ € TapaHTielo Ha 3iHCHEHHS
e(eKTUBHHUX 3ac00iB MPABOBOTO 3aXMCTY, TAKOX II€ TapaHTis 3ICHEHHS
mpe3yMIlii HEBHHYBATOCTI Ta 3IiMICHEHHS TyMaHi3alii ChOTOAEHHOTO
CYCIIUTBCTBA Yy SIKOMY HE MOJKE iCHYBaTH 3BOPOTHS i HOPM TIpaBa, II0
CKacOBYIOTh YH TIOM’SIKIIYIOTh IOPHIUYHY BiIIIOBITANBHICTE; 6) HEAUCKPH-
MiHaIisl 1 pIBHICTH BCIX TNepe] 3aKOHOM, L0 Iepeadadae BiACYTHICTH
HOPMaTHBHO-TIPABOBHUX aKTIB, SKi TUCKPHMIHYIOTh IIEBHUX 0Ci0, opraHizaii
9K HAJIa€ IEBHAM Cy0’€KTaM IpaBa IpUBineiB.

B ocHOBI npuHIUITY BEPXOBEHCTBA MPaBa JICKHUTh PO3YMiHHS TOTO, 110
JKUTH TIiJ] BJIQJIOI0 3aKOHY O3Haya€ He OyTH KepTBOIO HerependauyBaHUX
MPUMX IHIIUX 1HIUBIAIB OC3BIIHOCHO JO iXHBOTO COIIATBHOTO CTAaTyCy —
3BHYalHHUX CIIIBIPOMAJISH, MOCAJOBHX OCi0, CyIIiB, MOXXHOBIAJIIB TOIIO.
[HIIMIME coBaMu, B bOMY BHIAJKY yBara akIEHTYEThCS Ha 3aXHIIEHOCTI
Bil TONMMPEHWX JIFOJCBKAX BaJ — TPUCTPACHOCTi, KadiOHOCTI,
YIEepemKEeHOCTI, HeBIrIacTBa T0H103.

2 €Bponelickka Komicis «3a mpemokparito depe3 npaso» (Benemnianceka Kowmicist) —
BepxoBenctBo mpapa. JlomoBiae, cxBaneHa Bewneriancekoro Kowmiciero Ha 86-my
mwieHapHoMy  3aciganHi  (Bewmewmis, 2626  Oepesns 2011  poky). URL:
https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-
AD(2011)003rev-ukr

3 I'puna 1O. L. IpuHIun BepXoBeHCTBA paBa K (YHKI[IOHATBHUI CTPIIKEHB IPABOBOL
JIep>KaBH 1 TPOMaJSTHCBKOTO CycninbeTBa. [ ymanimapruil eichux 3/I14. 2011.
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Jnst yKpalHCBKOTO YpsiLy CTBOPEHHS CEpelOBHINA Ul PIBHUX YMOB
3arajbHOl BIAMOBIZAABLHOCTI 3a [ISHHS, L0 BXOJMTh B IXHE 3aBIaHHS
€ TOJIOBHOIO 33/1auelo, 00opoThOa 31 3JI0BKMBAHHAMU Ta XaOapHHUITBOM Ha
BCIX pIBHSX. 3aKOHOAABellb BIPOBAPKYE Oararo 3aKOHOIPOEKTIB, 11100
rapaHTyBaTH BEpXOBEHCTBO IIpaBa, B yMOBax IOBHoMacIiTaOHOI arpecii pd,
SIKUH TTOPYLIY€E TOJIOBHY 1110 BEPXOBEHCTBA NPaBa, BHOCITH CBOT KOPEKTHBH.
3akoHOmaBenb mependavyae, HaNpHKIAL, KOMEHJAHTCbKAa TOJAWHA, SKa
MOpyIIye MpaBo Ha cBOOOLYy, 32 HOPMOIO CTarTi 3 po3Iily Nepuoro
Koncrurynii  Vkpainum. Takoxkx TpoMmaasH Moxe OyTH 10306aBiIeHO
MarepiaJbHUX pedei, Mo € TPyOuM IOpYIICHHSIM IpaBa Ha BIACHICTb,
IUIIXOM BiIOMpaHHS aBTO, KBapTHPH, EJICKTPOHHHUX IPUCTPOIB TOIIO.
Ob6mexeHHsa Pi3HuHUX 0Ci0, M030aBUBIIH IX PI3HUX Kepel iHpopMarii, mo
nepenbageno 3akoHoMm Ykpainu “IIpo iHpopmamico” HEOOXigHOI IS
cycmitbHOTO cmokoro. Ile Bce ©0a30Bi 3acamm  BepXOBEHCTBAa IIpaBa,
II0 € BCECBITHRO BU3HAHI Ta 3aTBEp/DKEHI y MIDKHApOJHHUX JOTOBOpax,
SIKI OPYIIYIOTBCS i/l 4aC BOEHHOTO CTaHy.

besnepeuHo Te, M0 B OCHOBHOMY O3HAaKM Ta NPUHIWIH ICHYBaHHS
BOEHHOTO CTaHy BBOJATH IEBHI OOMEXEHHs, L0 SKUMOCh YHHOM IIpU
3[ifiCHEeHHI KOHKPETHOTO aHali3y 1 KBamiikaiiiHNX MeX MOKEe HaKJIadaTHCh
ta nporupiunti KoHetutyuii VYkpaiHM Ta TNPUHMKYBATH MPUHIIAI
BepxoBeHCTBa. Taky ©0a3oBy mnpoOieMy HE MOXHA pO3IIIAJaTH JIMIIE
3 OJJHOTO OOKY, a/Ke BBE/ICHHS TaKOTO CTAHy CTAaHOBHUTH yOe3IedeHHs IpaB
Ta cBOOOA TpoMajsiH, SKi mepeOyBaroTh Ha il TEPHUTOpIii, aje B cymeped 10
YCBOTO II€ TAKOXK y CBOEMY PYCIIi OOMEXYe Ti caMi IpaBa, SKi HaMararoThCs
yOe3meunTy.

[IpuHIMI BEpXOBEHCTBA NpaBa € IIJIKOBUTHM TapaHTOM 3JiHCHEHHS
rymaHizaiii nmpaBa Ta MpoOCyBaHHS iieii came iCHyBaHHs NPaBOBHX JIEPiKaB.
VY Oynp-sKiii cucTeMi iICHYIOTh, SIK TIO3UTHBHI CTOPOHH, SIKi OYIyTh 3aBXKIN
BUCBITJIIOBATUCH Y HaWKpalloMy BHIJISIII, @ TAKOXX HEraTHBHI CTOPOHH, SIKi
BUKITUKAIOTh 0araTo CyrnepeyHoCTe! Ta JUCKYCIH, o OyayTh Oe3mocepeiHbo
HalliJIeHI Ha BHUPINIEHHS JaHOTO NHTaHHA. AKTYaJbHICTh ICHYBaHHS
NIPUHIOMIYY BEPXOBEHCTBa IpaBa OyJie HE3MIHHOIO TEMOIO ISl JUCKYCIH Ta
OyayThb JOCHIIKYBAaTHCh IIISXM BHPIMIEHHS Ta caMe Y3TO/DKCHHS IEBHUX
NIPaBOBHX aKTiB, 1 me Oyxae icHyBatu e aoBrui yac. Otxe, mpoOiemMoro
3IIMCHEHHS TPHHIMIY BEPXOBEHCTBAa MpaBa € CKIAJHUM €TalloM Horo
TaymadeHHs odinifHuMu Ta HeoimifHIMH JHKepelaMu, M0 Y CBOK Yepry
MalOTh Pi3HI PErylsATOpd iX 3acCTOCYBaHHSA. BHpIMIEHHAM IaHOTO
MTOCTABJICHOTO MUTAHHA Ma€ OyTH 3MiHa IIPaBOCBIIOMOCTI yCiX Cy0 €KTiB, SIKi
TUM Y IHIOMM YMHOM IIPUBOAATH IF0 HOPMY Y aKTHBHE IIPaBOBE IisIHHS.
Sk ysCHEHHS Tak i po3’sICHEHHS MPaBOBUX NPHUIKNCIB Ma€ CTaTH IIe OiTbII
JIOCTYITHUM Ta 3PO3yMITHM JUIs 3BHYANHUX JIFOJICH, SKUM CKJIaTHO 3PO3YMITH
PI3HMILIIO MK OCHOBHUMH 3aca/laMH Ta NPUHLIMIIAMH. Y MPaBOBUX JiepKaBax
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3MIACHEHHS 3aXO[iB [UIS TOMIIIICHHS 3aKOHOJABCTBA Ta IPABOCBIIOMOCTI
CBOrO HacelieHHsT Mae Oytu 0azoBuMm npuHIUIOM. CowiaibHi BiTHOCHHU
PO3BHBAIOTHCS 1 BECh Yac BUIIEPEIDKAIOTh HOPMH Ta POOJISATH 1X HE NIHCHUMH
a0o 3acTapinuMH, TOX 3MIHM 3aKOHOJIAaBCTBA € HEMUHYYUMH. B ocobimBocTi
3a JIOTIOMOTOI0 NTPABOTBOPYOCTI MOYKHA CTBOPHTH HOBI HOPMATHBHO-ITPABOBI
aKTH Ta MO30yTHUCHh X KOJI3il Ta KOHKYpEeHILIi y NEBHHX IPaBOBUX HOPM.
Takox y3romuTH TIEeBHI O3HaKH, sIKI MOXYTb OYTH CIIJIBHUMH,
10 B IOJAJIBIIOMY 1 BHKJIMKA€E MPOOJIEMaTHYHICTD 31HCHEHHS KBaiidikamii
Ta OCTATOYHOTO BHPOKY IIOJO0 3aisHHS IIEBHOTO 3aKOHOAaBCcTBa. Hacigkom
nporo Oyze 3MEHIICHHS KOPYIIIii, KOJi3ii, KOHKYpeHIii Ta Oye MOIINIIeHO
JI€BICTh YKpalHCHKOTO 3aKOHOAABCTBA. Y CYYacHHX pealisx YKpaiHH Ta
JaHii cUTYyarlil HUTKOBUTUM OyIi0o O 3aCTOCYBaHHS IMIEPAaTHBHOTO METOIY 11O
CBOTO IIPaBOTBOPYOTO IPOLECY, aJUKE TaKMM YHMHOM MOYKHA YHEMOXIIHMBUTH
BIIMiHHICTh TpaKTyBaHHS iHIIUX OCi0 Ta OpraHiB, y BHIIQAKY 3aCTOCYBaHHS
caMe Takoro METOAy IpaBHHYA IisUIbHICTH HaOyJe OiIbll KOHKPETHOTO
OpOIECYAIbHOTO  MOPSAKY Ta Oyae OUIbIN  MpOCTimie — 3AiHCHEHHS
KBaTipiKaIifHUX MEXK [0 TEBHUX BWIAAKIB. AJile TakKOX HEOOXiTHO
mam’siTaTd , 1[0 Y 4Yac BOEHHOTO CTaHy 3IIHCHEHHS DPaJUKajJbHUX 3MiH
HE € MOXJHMBHM METOJOM IIOJIOJaHHs IIPaBOBHX Ipo0ieM, OIHHM i3
HaOUTBII TyMaHHMM Ta CIIpaBeJJIMBUM pilIeHHAM OyAe HaMaraHss
3MIIICHEeHHS IEBHUX [IiH JIMIIE 3 Y3rO/KEHHSIM y OCi0, TapaHTis MiHIMaIbHUX
TIpaB JIIO/IEH, 1110 Ha MEBHUH Mepioj AacTh MOAOJIATH YCi MPaBOBi MpodieMu
JAHOTO TIUTaHHS, a OT 3rOJA0M MOKHA Oyzie BXKHUBATH 1 OLIBII BIEBHEHI KPOKH
110 3MIIIHCHHS CTPYKTYPH HAIIOr0 3aKOHY.
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ITPOBJIEMH ITPABOBOT'O 3AXHUCTY
BIFICbKOBOCJIYKBOBIIB ITIJ] YAC BEJIEHHSI BOMOBHUX JIIi:
JIOCBIJI XOPBATIi TA NEPCHEKTUBH JIJIsSI YKPATHU

Ilonina Ipuna MukoJiaiBHa
OOKMOp 10pUOUYHUX HAYK, npoghecop,
npogecop ragheopu aomiHicmpamusHo-npasosux OUCYUNIiH
JIb8iscbK020 OeparcasHo2o yHigepcumemy HYmMpIilHix cnpas
M. Jlveis, Ykpaina

Bynb-ski 0OWOBI Ail MarOTh CBOIMH HACTIIKAMU CIPUYMHEHHS INKOIM
LUBUTLHOMY HAaCEJCHHIO LUBUILHOMY HAaceJeHHIO Ta LMBUIBHIA iH]pa-
cTpykTypi. Taka mmKoga MoOXe MaTH (I3UYHUH, TICHXOJOTIYHHA a0o
MaTepialbHUI XapaKTep Ta TSATHYTH 3a cO00I0 IOpPUAMYHY BiIIOBIAIBHICTH
0ci0, sKi TOPYIIMJIM HOPMH HaIllOHaJbHOTO 3aKOHOJAaBCTBA  abo
MDKHapOJHOTO TYMaHITapHOTO TIpaBa.

daxiBui y cdepi Mi>KHaApOIHOTO TyMaHITapHOTO ITPaBa BUOKPEMITIOIOTh
SK O3HAaKy CKJIaay BOEHHUX 3JI0YMHIB BUMHEHHS [Iiff, IO BBAXKaIOTHCS
CEpHO3HIMHU TOPYIIEHHSIMA HOPM MIKHAPOAHOTO TyMaHITapHOTO IIpaBa.
JliTHHS TIOBMHHE CTaHOBUTH TpyOe MOPYHICHHS HOPM MIXKHApPOIHOTO
TyMaHITapHOTO npasa, a came: JKeHeBchbkux KoHBeHLid 1949 p., JlonaTkoBux
nporokoniB 70 HUX 1977 p., aazpkux kouBenuii 1899 p. ta 1907 p.,
l"aa3pkoi koHBeHIT 1954 p., [IpoTokony npo 3axXHCT KyJIbTYpHHUX IIIHHOCTEH
miJ 4ac BiiChKOBUX KOHQIIkTIB 1954 p., KouBenmii mpo 3a0oponHy
BIHCHKOBOrO a00 OyJb-SKOTO IHIIOTO BOPOXKOTO BUKOPHUCTAaHHS 3aco0iB
BIUIMBY Ha TNpPHUPOAHE cepenoBumie 1976 p. Ta pagy iHIIMX JOKYMEHTIB
B cdepi MDKHApOIHOTO T'yMaHITApHOTO IpaBa, a TAKOX IPyOi MOpYIICHHS
3BHYA€BMX HOPM MIKHAPOAHOTO T'yMaHiTapHOTO npaBa. Ha nanwmit 4ac icHye
OJIM3BKO COTHI OKPEMHUX CKJIAJiB 3JIOYMHIB, SIKi BBAXKAIOTHCS BOEHHUMH. Taki
ITii 3aBKIIU TTOB’s13aHi 31 30pOHHUM KOH(MIIKTOM, 1, SIK MPABUIIO BUHHIIOTHCS
KoMOaTaHTaMu a00 ocobamu, SIKi MOKYTh BiAIaBaTH iM Hakasu'.

30poitHi Cwmm VYkpaiHu Ta iHOI BiCBKOBI (OpMyBaHHA YKOM-
MJICKTOBaHI MEPEBAXKHO OCOOOBHM CKJIAJIOM, SIKHW BiAPI3HIETHCS BUCOKUM
piBHEM MPABOCBIZOMOCTI Ta TYMaHi3My, 1 3 TIMOOKOIO IIOBAaro0 CTaBUTHCS 110
HOPM MIKHApOJHOTO I'yMaHITapHOTO IpaBa. PazoM 3 TUM Ipolec BEICHHS
0OOBHX JTiii OB’ I3aHUI 3 HASBHICTIO BEJMKOI KITKOCTI PU3UKIB IS KUTTS
1 37I0POB’s SIK IIUBUILHKUX OCIO, TaK 1 BINCHKOBOCITYKOOBIIIB.

! Peneupkuii B. M., Jlucux B. M. (2009). IIOHATTSA Ta 03HAKH BOEHHUX 3/MOYUHIB.
Anvmanax mixcnapoonoeo npasa, 1, 120-125.
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KinmpkicTh CymyTHIX BTpaT 3aJI€XHThH BiJ BHOOpY 30poi A 3HUIIEHHS
Lijel MpOTHUBHMUKA. Tak, 3Ha4HI BIAMIHHOCTI iCHYIOTb IIiJ] YaC BUKOPHUCTAHHS
BUCOKOTOYHMX Ta 3BHYAaHHMX 030pOEHB: TOYHICTh YpPAXKEHHS Y IIEpLIOMY
BUIIAJIKY MOXKE BUMIPIOBATHCSI METPAMH, Y IPYrOMY — KiJIOMETPaMH.

PimenHs mig 9ac BeneHHsI OOHOBUX il 4acTO MPUAMAIOTHCS B yMOBaX
HenmocratHOCTI iHQopMmanii Ta B ymoBax aedinury uacy. OpnHak BiX
OIIEpaTHBHO BIJIAHUX Ta YCIIIIHO BUKOHAaHWX OOMOBHMX HakasiB 3aJIeKHTh
HUHI Maii0yTHe Hamoi NepkaBu. AJie 3 iHIIOI CTOPOHM OOpaHHS HAMOUIBII
ONTHMAJBHOTO BapiaHTy 3aCTOCYBaHHS 30poi 3MEHIIYE PH3UKH HAHECCHHS
ITKOJTU IUBITFHOMY HACEJICHHIO Ta iHQPacTPyKTypi.

[IpaBooxopoHHI opraau YKpaiHU y CIiBPOOITHHUIITBI 3 Mi>XKHAPOJTHUMH
OpraHi3alliiMH AaKTHBHO 3IiHCHIOIOTh HWHI 30MpaHHS [OKa3iB MIOZIO
37I0YMHIB, BAMHEHNX BiicbkoBoCcTyk00BIsIMA PD. Tak, Odic ['enepamsHOTO
MIPOKYpOpa pa3oM 3 yKpaiHCBKUMH Ta MIKHAPOJHUMH ITapTHEPAMHU 3iHCHIOE
JOKYMEHTYBaHHS BOEHHUX 3JIOYMHIB Ta 3JI0YMHIB TPOTH JIIOASHOCTI,
BUMHEHUX pOCiiicbkor0 apmieto B Ykpaini. [lependauaerbcsi, mo 1
iHpopMaris Oyae BUKOpUCTaHA ISl MPUTATHEHHS JI0 BiNOBIIANBHOCTI OCiO,
BUHHHX B HANTSHKUMX MIKHAPOAHUX 37I0YMHAX, K B YKPATHCHKUX CYJax, TaK
i B 'y MikxHapogHoMy KpuMiHaIbHOMY cyai B [aa3i Ta B crneuiabHOMY
TpuOyHaIi Tics HOro CTBOPEHHS”.

«Y TOBHOLIHHIKA BINOBINAIBHOCTI pocii Mae OyTH TpPH €JIEeMEHTH.
[lepmmit — 1e HamioHanbHE TpaBOCYAAs YKpaiHu, sKke 3a0e3neuuThb
BiJIMOBITANIGHICT OCHOBHOI MacH pOCIMCBKHX BOWBIB 1 TEPOPHUCTIB.
Hpyruit — e MiKHapomHWI KpUMiHANBHUH CyJ, 30aTHHH TPUTATTH IO
BiJIMOBITAIBHOCTI POCICHKUX BOEHHHX 3JIOYMHIIIB Pi3HOTO PiBHI B ME¥Kax
cBo€i ropucaukiii. TpeTii — 00OB'I3KOBHUI — €JIEMEHT — II¢ CIeUTPUOyHa
JUIs oKpeMuX JifepiB. Ha HboMy OynyTh HPUTATHYTI IO BiANOBIJAIBHOCTI
BUHHI y TIEPBHHHOMY 3JIOYMHI arpecii, SKHH yMOMJIMBIIOE BCl iHII
3nmounHu", — 3asBUB Ha byuancekomy camiti «Faces of Justicen,
MIPUCBSIYCHOMY OOIOBOPEHHIO MEXaHI3MIB IMTPUTATHEHHS JI0 BiAMOBITAIILHOCTI
nepxapu-arpecopa, Ilpesunent Ykpainun Bomomumup 3eneHchkumii’. Inero
II0/1I0 CTBOPEHHS CIIEL[iaJIbHOTO MIKHAPOIAHOTO TPHOYHANy AJsl CyJOBOTO
TepeciilyBanist  0ci0, BHHHHUX Yy CEpPHO3HHMX MOPYIICHHAX HOPM
MDKHApOJIHOTO TyMaHITapHOTO paBa Ha TepuTopii YKpainu, moxinse 6arato
MIPEICTABHUKIB MIXXHAPOIHOI CIIIJIBHOTH.

OmHak cmim maM’sTaTd, [0 JAep)kaBa-arpecop B MPHUTAMaHHINA 1i
repeI0awINBICTIO 1 AKTUBHICTIO TaKOX 30upae (akTH CIPUIMHEHHS IITKOIN
LIMBUTPHOMY HAaCEJICHHIO Ha OKYIIOBaHMX TepuTopisax Ykpainu. Tax, Comigunit

2 Ogic I'enepanbHOro NpoKypopa Ykpainu. https://warcrimes.gov.ua/

® 3enmenchkuii: Y NOBHOIHHIN BiIMOBINANBHOCTI pocii Mae GYTH TPH EIEMEHTH.
https://www.ukrinform.ua/rubric-ato/3690100-zelenskij-u-povnocinnij-vidpovidalnosti-
rosii-mae-buti-tri-elementi.html
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komiter Pocii 14 6epe3nst 2023 poky 3asBHB, IO BiHCHKOBOCITY>KOOBII
30poitnnx Cun YkpaiHM Ta iHIINX YKPaiHCHKHX BiACHKOBUX (HOpMYyBaHB
3aCTOCYBAJIM TAKTUYHHUK DPAKETHUM KOMIUIEKC «Touka-Y» 3 KaceTHUM
3apsIoM i yac OOCTpiiny OO'€KTiB HHMBLIBHOI 1HQOPACTPYKTYPH Yy MiCTi
JloHeubKy B paifoHi ByJMIb YHIBEpCUTETChKOI Ta ApTema. B pesynbrari He
MeHIIe 23 MUPHHX KUTENIB, 5IKi He OepyTh ydyacTi y 30poiiHOMY KOH(IIIKTI,
y TOMY YHCJI AiTH, 3arHHYJH, 1 He MeHIIe 18 oTpumany mopaHeHHs Pi3HOTO
CTyHeHs TSDKKOCTi. SIK TIOBimOMIJIsle nepkaBa-arpecop, 3a UM (aKToM
MOPYIICHO KPUMiHAJIbHY CIIPaBy 3a O3HaKaMH 3JI04HHY, IependadeHoro 4. 1
ct. 356 KK P® (;kopcToke TMOBODKEHHS 3 IIMBUIGHUM HACEICHHSM;
3aCTOCYBaHHSA y 30pOWHOMY KOH(QUIIKTI KOINTIB Ta METOIIB, 3a00pOHEHMX
MDKHapogHHM jgoroBopoM Pocificekoi ®@enepartii). SIK OWHIYHO BKaszye
Crnimumit  Komitrer Pociiicekoi @eneparii, yKpaiHChKi HaIiOHAIICTH,
3 MOTHBIB HEHABHCTI Ta BOPOXHEYI, IMOB's3aHOI 3 BuXoaoM JloHerpKoi
Haponroi PecnyOumiku 31 ckiaamy YKpaiHu Ta MPOTOJIOMICHHSIM CaMOCTIHHOT
CYBEpEHHOI Jiep)KaBU, BUKOHYIOUM 3JI0YMHHI HaKa3W BHILOTO KEPIBHHIITBA,
BKOTpE TMOPYUIMJIM TOJIOKEHHs 3arajbHOi Jekiapaunii I[paB JIOJAWHH,
yxBasieHoi ['enepanbHolo Acambineero OOH, KouBenuii mpo 3axucr
IUBUTBHOTO HACEJICHHS TiJ Yac BIMHM Ta JOJATKOBI MPOTOKOJH JO HeE,
Kongenuii (IV) mpo 3akoHm Ta 3BH4Yai CyxomyTHOI BiliHM. Y pamkax
KPUMIHAJIBHOI CIIPaBM BCTAHOBIIOIOTHCS YKPAiHCHKI BiHCHKOBOCITY>KOOBII,
SKI HaJlaJId HaKa3 TPO 3aCTOCYBAHHS MPOTH MUPHOTO HACENICHHS PAaKETHOT'O
036poenHs’.

Cxoxi HOBHHHM Jep)KaBH-arpecopa € 3BHYHAMH 1 HE BHUKIHKAIOTH
SKUXOCh eMOIIHNX peakniii B Ykpaini. O0'ektuBHicTh cmiganx CK P®
BUKJIMKAE CYMHIBH, ITPaBOBI HACHIJKHK MOPYIICHHS! KPUMIHABHOT CIIPaBH 110
BITHOIICHHIO 10 BiliChKOBOCITYk00BIiB 3CY BOa4YarOThCs HIKYCMHUMH. Mu
BIpUMO Yy Hally TMepeMory 1 MiATPUMYEMO MOpPaJbHO, EMOLIHHO
i MatepianpHo 30poiHi Cuimm Ykpainu. Ane crnpoOyeMo BIiINOBICTH Ha
MUTAHHA: YU JIOCTATHBO 3aXWIIEHI HAallli BICHKOBI BiJl KPUMIHAIBHOI
BiJINIOBIJTAJILHOCTI 32 CBOI CaMOBimgaHy OopoThOy 3 Boporom? [[is 1poro
3raJla€EMo JI0cBig XOopBarii.

Ilin gac Biitam Xopsarii 3a He3anexHicTe 1991-1995 pp. 3arunyno
6inmbi Hixk 21 THC. 0ci6: 13 583 ¢ xopBarcekoi croponu i 8 039 ¢ cepOCHKOi.
PyiinyBanus oxommn 54% teputopii nepkaBu, 26% XOpPBaTCHKUX 3€MeENb
6ymn oxymosami>. IIpy 1bOMY JKOJIEH XOPBATCHKMII COJNIAT HE YBIiIIOB Ha

* Bos6yxneHo yromopHoe neno mo akry rubemn sxurencii JJHP B pesymbrare
NPUMEHEHHsI YKPauHCKUMH HauuoHaimucrtamu paketsl «Touka-Y». https://sledcom.ru/
news/item/1664027/

® Ratne tete, izdatci za branitelje, zrtve i stradalnike rata u Republici Hrvatskoj
Revija za socijalnu politiku, Svezak 8, Br. 2(2001). Perkovi¢. https://www.revija-socijalna-
politika.com/
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teputopito Cep6ii. Ctanom Ha 1991 pik 550 tuc. rpomansH XopsaTii cramu
nepeMimieHUMH ocobamu, a 150 Ttmc. HaOymm craTycy ObKeHIIB 3a
KOPIOHOM’.

[Micns nmepemorn XopsaTii y BH3BOJBHIA BiliHI OyJO0 CTBOpEHO
MixHaponuuii  TpuOyHanx sl CyIOBOTO  MepeciigyBaHHI  0cCiO,
BIJIMOBiJAJIFHUX 3a CEpHO3HI HOPYIIEHHS MIKHAPOJHOTO TyMaHITapHOTO
mpaBa, 3ailcHeHl Ha Teputopii KonmmHbBOi HOrocnmasii 3 1991 poky. Llei
oprat 0yB ctBopenuii Panoto besnexku OOH 25 tpaBust 1993 poky Ha OCHOBI
pesosmrontii Ne 827 Pamm besnexu OOH. Lleit Tpubynan, sikuii QyHKIiOHyBaB
24 poxm, mMaB MaHzmaT Pamm bBesmekm OOH, mo BigpizHsno #Horo Bix
MDKHapOJHHUX CYyZiB, IPAaBOBUMHM IIiICTABaMH HAOYTTS MOMHOXEHb SIKUMH
€ MDDKHApOJIHI TOTOBOPH.

Mixnapomgauii TpuOyHan, BimmoBimHO 1o cT.3 i#oro Craryty, OyB
YIOBHOBKEHHU 3MIMCHIOBATH y TOMY YHCII CYIOBE IEpeciiayBaHHA OCi0,
SKi TOPYIIYIOTh 3aKOHM Ta 3BHYai BiifHM. Taki TOpYyIIEHHS BKIIIOYANH:
a) 3aCTOCYBaHHsS OTPYHHHMX PEYOBHH a0O0 IHIIUX BHIIB 30p0i, MPU3HAUYCHHX
JUTS 3aIOJIITHHS 3aMBHUX CTpaXKaaHb; b) Oe3rny3e pyiHHyBaHHS MICT, CEIHII
4y cin abo pyHHyBaHHS, HE BHIIpaBIaHEe BIHCHKOBOIO HEOOXIIHICTIO;
C) HamaJ Ha HE3aXWIIeHI MicTa, cerna, XHuTiaa abo OymiBm abo X oOcTpin i3
3aCTOCYBaHHSM Oy/Ib-IKHX KOINTIB; d) 3aXOIUIeHHs, pyiiHYBaHHs a0 yMHCHE
YIIKO/DKEHHS KYJIbTOBHX, OJIaroAiHHIX, HAaBYAIBHHUX, XyIOXKHIX Ta HAYKOBUX
YCTaHOB, ICTOPMYHUX TaM'SITOK Ta XYyIOXHIX Ta HAayKOBHUX TBOPIB;
€) posrpaOyBaHHS CyCHiUIbHOI YW TpuBaTHOI BiacHocTi. [Ipm mBOMY
y CraTyTi BH3HA4alocs, IO HABEICHHWH BHINEC IMEPETiK HE € BHUCPITHUM.
Hdo xowmmeteHmii MiXHapOgHOTO TpHOYHAIY BXOIMIO TAaKOX CyJOBE
MePECITiIyBaHHs 32 BUNHCHHS HU3KH 1HIIKX 3JI0YMHIB' .

[Micnst cTBopeHHss MikHapoqHOTO TpHOYHANy 32 aKTUBHOI MiATPUMKH
Pociiicbkoi  ®enepanii mnouana QopmyBaTHCS MDKHApOIHA TO3MIIiA,
BIIMIOBIMHO 10 SKOI JO FOPUAWYHOI BIAMOBITAIBHOCTI MAalOTh OyTH
MIPUTSTHYTH TPEACTAaBHUKM BCIX BOIOIOYMX CcTOpiH. Taka mo3umis Oyna
miATpUMaHa JepkaBamMH, o Bxoaate a0 Paam besnekm OOH, i1 no
IOPUIMYHOT BIINOBIAATBHOCTI OYI10 MPUTATHYTO 38 BIHCHKOBOCTY>KOOBIIIB Ta
nocanoBux ocid Xopsarii. Tak, romoBHokomaHmyBada Apwmii Xopsartii
Minisos IlerkoBuua Oyio 3acymkeHo n10 20 pokiB mMo30aBiIeHHs BOJI, HOTO
HacTynHHKa Ha nocani bepucnasa [lymmda — mo 10 pokiB mo36aBiieHHS BOTI,
KoMaHaupa crnernHasy apMii XopsaTii Arro ®@ypysmkus — mgo 10 pokis
mo30aBneHHs BOdi, TeHepan CyxOmyTHHX BIiHCBK XoOpBaTii, HiIeH
XopBatcbkoi pagu o6oporn Cinobonan [Ipansak 6yB 3acymkenuit 10 20 pokiB
mo30aBNeHHA BOJi 1 CKOiB camorydctBo y 2017 pomi micins HeBmamioi

® Home again, 10 years after Croatia's Operation Storm. UNHCR. 5. kolovoza 2005.
Pristupljeno 2. listopada 2009. https://www.unhcr.org/42f38b084.html
7 Statute of the Tribunal. https://www.icty.org/en/documents/statute-tribunal
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anersmii. Hauaneauk I'enepanpHoro mraba apmii Xopsatii SIlHko BoGerko
TIOMep [0 NPHIAHATTS PILICHHS PO SKCTPATHIIO®.

BpaxoByrouwu, 1110 iCTOPisi BU3BOJIBHOT OOPOTHOM XOPBATCHKOTO HAPOIY
Mae 0arato CHUIBHOrO 3 icTropiero YkpaiHu, Oepydd 10O yBaru Hamipu
MIXKHAPOJHOI CIIIBHOTH CTBOPUTH CIEIliadbHui MiKHAPOIHUA TpUOyHAa
JUIS IPUTSATHEHHS 70 BIANOBIZAJIBHOCTI 32 BUMHEHHS Ha TepUTOpii YKpaiHu
BOEHHHX 3JIOYMHIB Ta 3JI0YMHIB NMPOTH JIIOASHOCTI, 3 YPaxXyBaHHAM OUIBIINX
MaciTa0iB CHPUYHHEHHS IIKOJIM HACEICHHIO YKpaiHW BHACTINOK OOMOBUX
Iiif, MO)XKHA CIIPOTHO3YBAaTH, M0 MDKHAPOJHA MNPAaKTHKA e HUIIXOM
pIBHOCTI Ta MPOMOPIIHHOCTI, TOOTO Oyme 3HIMCHEHO WPUTATHEHHS [0
BiIMIOBIiAILHOCTI BCiX 0Ci0, y [isX SKUX BOAYAIOThCS O3HAKH BOEHHHX
3JI0YMHIB 1 370YMHIB MPOTH JIOASHOCTI, y TOMY YHCIHI W YKpaiHCBKUX
BilickkOoBOCTYXO00BIiB. Haramaemo, mo XopBaTisi moroawiacid Ha TaKdi
KpPOK, KOJH I CTajJ0 yMOBOIO NPHHHATTS ii IO Ckiamxy E€BpOIEHCHKOTO
Coro3y.

OTxe, HHHI TIOCTa€ 3 YCI€I0 T'OCTPOTOI MHMTAHHS MO0 IPAaBOBOIO
3aXHCTY BIMCHKOBOCTY)KOOBIIB, Yy IEpIIy 4epry — KOMaHAMPIB, KEPIBHUKIB
OpraHiB BiHCHKOBOTO YINPABJIiHHS, SIKI BiJJIalOTh HAKa3W PO 3aCTOCYBaHHS
cunu. Sk cBigunth mocsim CIIIA, 3ailCHEHHS I[LOI'O CKJIAJHOIO 3aBIAaHHS
IUIKOM MOJIJIMBO y MeXaxX HOBOTO JUIA HAlloi MNpPaBOBOI peabHOCTI
HarnpsiMy — OTIepariifHOTO TpaBa.

daxiBui y raxysi onepamiifHoro npasa 6epyTh y4acTh IIpH IIaHyBaHHI
Ta MPUIHATTI pillleHb BIICEKOBUM KOMaHIyBaHHSIM,BHOOpI Iijei Ta 3aco0iB
ypaXXeHHs,0TIPAIFOBaHHS BapiaHTIiB BUKOHAHHS OOWOBHX 3aBJaHb, OIEpAaIliid
3 METOIO MiHiMi3amii CyImyTHIX BTpaT.

VYyacTh omnepaIifiHoro OpUCTa B Ipoliecax IIaHyBaHHsA 00HOBUX i Ta
foro pesostolis Ha OOWOBHX JHOKYMEHTAaX VIPABIIHHSA YHEMOXKIHBIIIOE
y Maii0yTHbOMY BHCYHEHHSI OOBHMHYBaueHb KOMaHAMpPaM MIONO CKOEHHS
BOEHHHX 3JI0YMHIB YH 3JI0YMHIB IPOTH JIFOASHOCTI.

VY TenepimHiii 4Yac BemeTbcs pobOoTa i3 3alpoBaJPKEHHS HOBOI
BiliChKOBO-00JTIKOBOT CIICI[IAIbHOCTI «OTMEepaliiiHe MpaBoy, MPeICTaBHUKAMHU
SIKOT MalOTh OYTH YKOMIUIEKTOBaHI IITa0M BCIX PIBHIB.

8 Cases. https://www.icty.org/en/cases
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HAIIPSIM 3. KOHCTUTYIIHHO-IIPABOBE
BYAIBHUIITBO B YMOBAX BIMHH:
MOIYKH ONITUMAJIbHUX MOJIEJENA

DOl https://doi.org/10.36059/978-966-397-298-5-27

IPABOBE ITPOCBITHUIITBO B YMOBAX BIVHM:
HA IPUKJAII POBOTH KA®EJAPA KOHCTUTYIIMHOT O
ITPABA TA IIOPIBHAJIBHOI'O TPABO3HABCTBA
YAKTI'OPOACBKOI'O HAINIOHAJIBHOI'O YHIBEPCUTETY

Bucara IOpiii Muxaiiniosua
O00KMOp WPUOULHUX HAVK, npodecop, 3acayxcenuil opucm Ykpainu,
3a6i0y6ay Kagheopu KOHCMUMYYIHO20
npasa ma nopieHAIbLHO20 NPABOIHABCNEA
JIBH3 « Yoiczopoocekuil hayionanbHuill yHisepcumemy
M. Yowceopoo, Vrpaina

Bepu Beponika BikTopisHa
KaHOuoam 1opuoOudHux HayK, OOYeHm,
doyenm Kageopu KOHCMUmyyilitHo2o npasa
Ma nOPIGHSLIbHO20 NPABO3HABCHEA
JIBH3 « Yaiceopoocvruii Hayionanbhutl yHieepcumemy
M. Yorceopoo, Vkpaina

Teuist IlpocBiTHHITBA BBaXaeThbcsi eporo  ¢inocodiB, HayKOBIIB,
MuTIiB. JJocminauibka rany3s 100u «IIpoCBITHUIITBAY BHCYBA€E MPOEKTH, SAKi
30CepeKYIOThCST Ha (DLTOCOPCHKHX KOHIEMIIAX, apryMeHTax 1 cHcTeMax
(B HaWIIMPIIOMY MOXIIMBOMY CEHCi) B «EHOXY PO3YyMy» 3 ICTOPHUYHOI Ta
CHCTEeMaTH4YHOI TOYKM 30py. Tak, BKazaHa ijeiHa Tewis SBiIAE COOOIO
¢inocodcrknii, comianbHUi Ta KyIbTYPHHH PyX, IO aKTHBHO PO3BUBABCS
B €Bpomi X VIII cromiTTs. BignpaBHOIO TOYKOIO €TIOXHM CTaB PO3BUTOK HAYKH,
pamioHaBHOCTI Ta CBIIOMOCTI y TPOMAaAsH 3 METOK 3a0e3neueHHS
COIIATBHOTO MPOrPECY Ta PO3BUTKY .

Y cBOIO uepry, MmiOKPECINMO, IO Cepel BEKTOPiB  EMOXH
[pocBiTHHLITBA BU3HAYATIbHY POJIb TA JOBOJI IIMPOKHH ITOMUT MaJu:

! BaraneHa Teopis mpasa : migpyuruk / 3a sar. pex. M. L KoswoGpu. K. : Baire,
2015.392 c.
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—  KHU208€OeHHS ma ONPUNOOHEeHH KOHYENMYaibHux nioxoois.
3a3Bu4aii, MPOCBITHUKY HAJaBald BEIHMKY yBary MHCbMEHHHMM JDKEpEnaM Ta
PO3MOBCIO/KEHHIO 3HAHb CaMe depe3 KHHTH Ta OMyOJIiKoBaHi 10pOOKH’.
Jo npuxiany, Bonbrep BujaBaB cBOi TBOPH BEIMKUMU THPaXKaMH, 100
3pOGUTH iX GBI JOCTYITHUMHE TS IHPOKOTO KOJIA Ay IHTOPIi.

- eHyuxaoneduzayis, WO 3aKiana MIMHAH (QYHZaMEHT PO3BUTKY Ta
NIPOCYBaHHS KOJIEKTUBHHUX 3yCHJIb 33JUIs1 CHUCTEMaTH3alii BCiX 3HaHb TOTO
gacy B omHoMy Micii. Cepell HaWOUTBII BIJOMHUX HAIpaifOBaHb TOTO 4acy
Moxkemo 3ramatu «Encyclopédie», mo 3acHoBana [izpo i m’AmemGepom
y ®panii y 18 cromirri’.

—  payionanizm, WO BKIIOYAaB B MEpIIy 4Yepry PO3YyMiHHS CBITy Ta
JIOZICBKOTO  PO3YMYy, TIOCIJAf0OYM BAXIIMBE CTAHOBMIIE MPOCBITHHUIBKOL
(imocodii. Taxi dimocodn, sk Immanyin Kant, benequkr Cminosa ta JXKan-
XKak Pycco, 3po0mmm BaXIMBHA BHECOK y PO3BHTOK IPOCBITHUIIBKOL
dinocodii’.

- ocsiuenicmb ma Kynbmypa 3HaHb SKi MPOIAryBall KIIOYOBY METY
MPOCBITHHUKIB. BOHM Bipwiy, 110 3HaHHS MOBHHHI OYTH JOCTYITHI JJIsl BCiX
Jrofieil, a He TIABKM IS MpaBisiyoi enmitTh. Y Oarathbox KpaiHax Oyio
CTBOPEHO IIKOJIM Ta YHIBEPCUTETH JUIS 3a0e3MeueHHs] BUIBHOIO JOCTYITY 10
ocBiti’.

—  Macosa  KOMYHiKayiss —ma 6NAUB HA  2POMAOCHKY  OYMKY,
mo 3a0e3nedyBajiocss B TMEpUIy UYEpry 3a JONOMOTOI pi3HOMaHIiTHOI
KOPECMOHICHIIII, B TOMY 4YHCIi Ta3eT Ta JKypHauiB. Hampukmaz,
«The Spectator» ta «The Tatler» B Anrmii, a Takox «Journal des savants»
y ®panii’.

Kpi3p npu3my po3riisiay KIFOHOBHX IHCTpYMeHTIB 100u [IpocBiTHUIITBA
PO3IIITHEMO TIpaBOBE IPOCBITHHILTBO Ha Cy4acCHOMY eTami, SK Ipolec
CHHeprii Ta pO3MOBCIOJDKEHHS 3HaHb IIPO IPaBO, MPAaBOBY CHCTEMY Ta
NPaBOBY KyJIbTYpY cepea HaceleHHs. [lapagurma mpaBoBOro IMpOCBITHUITBA
€ BKpall BaXJIMBOIO BIINOBIAJI0 HAa HaralbHi TMHTaHHS ChOTOJICHHS,
HEBII'EMHMM  IHCTPYMEHTOM TIpONaryBaHHs IpPaBOBOI  OCBIYEHOCTI,

“John Robertson. The Enlightenment: A Very Short Introduction. OUP Oxford;
Ist edition. 2015. 167 p.

® lan Davidson. Voltaire: A Life. Pegasus. 2010. 512 p.

“Jean Le Rond d'Alembert, Richard N. Schwab. Preliminary Discourse
to the Encyclopedia of Diderot. University of Chicago Press. 1st edition. 1995. 224 p.

> Mamux B. Icropis ¢inocodii: Hapuamsumii mociGumk. Kuis : Buasmudmii mim
«KM-BYKC», 2009. 544 c.

®Mypanoga H. I1., Bomsipeeka O. C., Jlitsinyk JI. 1. Inei dimocoii ITpoceirauiTEa B
YKpaiHCbKOMY OCBiTHbOMY KoHTeKcTi : MoHorpadis. K. : TOB HB® CnaByru-/lenbdin.
2020. 154 c.

7 James W. Carey, G. Stuart Adam. Communication as Culture, Revised Edition:
Essays on Media and Society. Routledge; 2nd edition. 2008. 212 p.
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3a0e3neueHHs JOCTYIHOCTI rpoMaisH a0 iHdopmamii mpo iXx mpaBa Ta
000B'SI3KH, TPABO3aXMCHUX IHCTUTYLIN TOIIO.

Cepell OCHOBHUX MiAIpyYHHX 3acO0iB IPAaBOBOTO MPOCBITHHUIITBA
MOEMO Ha3BaTH: IPOBEACHHs HaBYAJIBHUX KypCIB Ta TPEHIHTIB, ImyOmikaiii
BIAMOBITHOT JliTepaTypH, opraHizaiis iHGOpPMAIIHHUX KaMIaHIi Ta IHIIHX
3aX0/liB 3 MeTOl0 3a0e3nedeHHs JOCTYIy J0 NpaBoBoi iHdopmarii Ta ii
PO3yMiHHS rpOMasSHAMIL,

Bume HaBeneHe mae  BCi  miACTaBM  3a3HAYMTH, MI0 IPaBOBE
MIPOCBITHULTBO € HEBiJ’€EMHHM Ta BKpail Ba)XKIMBHM €JIEMEHTOM PO3BUTKY
CYCHIJIbCTBA, OCKUIBKM BOHO cHpusie (OpMyBaHHIO IPaBOBOI KyJIbTYypH Ta
CBiZoMoOcTi rpoMassiH. 3HaHHS PO TpaBa, cBOOOIM Ta iHTEpECH T'POMAISH
MIPOLYKyE TPOMAASHAM MOJJIMBOCTI 3aXWINATH CBOi IHTEpECH Ta BECTH
aKTHBHY y4acTh y PO3BUTKY JIEMOKpAaTii Ta IIPaBOBOI JepKaBH.

Binrak, BHIUIMBae yMOBHBIf, 3rigHO sikoro moba IlpocBiTHUITBa Ta
NpaBOBE IMPOCBITHUIITBO € B3a€MOIOB'SI3aHUMHU 1JICIMH, SIKi CIIPHUSIOTH
PO3BUTKY CYCIHiJIbCTBA, (POPMYBAHHIO CBIZIOMHX Ta aKTUBHHX I'DOMAJIsH, SIKi
CIPOMO’KHI BIZICTOIOBATH CBOI 3aKOHHI ITpaBa Ta iHTEPECH.

[MinkpecanMo, 10 KOJEKTHBOM KadeIpy KOHCTUTYLIHHOTO IpaBa Ta
MOPIBHSJIBHOTO TIPaBO3HABCTBA IOPUAMYHOrO (hakynbTery JlepiaBHOTO
BHUIIIOTO HABYAJILHOTO 3aKJIaJy « Y KropoJChKUI HaIllOHAJIBHUI yHIBEPCUTET»
Ha 4oJIi 13 3aBiyBaueM KadeapH, JOKTOPOM IOPHINYHHUX HAyK, Ipodecopom,
3acnyxeHuM ropuctoM YkpaiHm — bucaroro IOpiem Muxaiinosuuem,
MIPaBOMPOCBITHAIIFKA po0OOTa i3 MOMEHTY 3aIpOBAKEHHS BOEHHOTO CTaHY
B VYkpaiHm BemeTrbcs cTabimpHO, Oe3mepebifiHO Ta Jae€ CBOI  IDIAHI
pe3ynmpTatd. 30KpeMa, y  eJNeKTPOHHHX 30ipHHUKaxX  HampalroBaHb
MDKHApOJHUX KpPYIJIMX CTOJIIB Ta KOH(EpeHLiil omyOnikoBaHO MOHAL
200 Te3, e y4acThb B3SUIM IIB THUCSYI BITUYM3HSIHUX Ta 3apYODKHHMX BUCHHX-
KOHCTHTyLIOHaiCcTiB.  Kadenporo  3a0e3neuyroTbecss — CTaOLIbHI  Ta
Oe3repeOiliHl YMOBHM MIJKITIOYEHHS JI0 3aXOJIB YCiX 0a)kalouMx, BCTYITHI Ta
BiTaJbHI CJIOBAa TMOBAXHUX OCi0 YHIBEepCUTETy, O0O0JaCHOTO, MICBKOTO
yhnpaBiiHHA Ta 3apyOiKHMX Kojer. KoxkeH 3axi CynpOBOIKY€ETbCS
3MICTOBHHMH Ta aKTyaJbHHUMH JOIMOBIIIMHU TIPAIliBHUKIB Kadeapu Ta
3alPOMICHNX OCiO-CHEemiaTiCTIB B KOHKPETHOMY KOJIi  IPOOJIEMATHKH.
30KpeMa, HaBeZEeMO AEsIKi i3 MPOBEICHUX 3aXO0/IiB:

—  MDKHapoJHa HAyKOBO-TIDAKTHYHA KOH(epeHwUis «Koxncmumyyitino-
npasogi  MexawizmMu peanizayii ma 3axucmy npae MOOUHU [ 2DOMAOSAHUHA
8 YMO8ax GiliHu: ceimosuti 00cgio ma Yxpaina» (M. Yxropon, 26 tpasas 2022 p.);

8 Tatapenko I'.B., Tarapenko 1.B. [IpaBoBa nmpocBiTa HacelIeHHS K €ICMEHT IPaBOBOI
KYJIBTYPU CYCIIIbCTBA. AKmyanvHi npobremu npasa: meopis i npaxmuxa. Ne 1(37). 2019.
C. 87-94.
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—  MDKHapoOAHW# Kpyrmi cTin  «@yukyionyeanns Koncmumyyii
Yrpainu 6 ymoeax eitinu: meopemuuni 3acadu ma NPAKMUYHI peaniin
(M. Yxropon, 27 uepsus 2022 p.);

—  MDKHApOJIHHH KPYTIUil CTUT « QyHKyionyeanus Ykpainu na cyuacHii
2CONONIMUYHIT WAXIGHUYL CIMY. (DeHOMEHON02IUHULL MA KOHCMUMYYIUHO-
npaeosuii ananizy (M. Yxropon, 14 mumas 2022 p.);

—  MDKHapOAHWHM Kpyrmid crin «Hayionanvuuii ma MidcHapooHo-
npagosull Mexauizmu 3abe3neyenHs npasa MOOUHU HA JHCUMMS 6 YMOBAX
sitinuy (M. Yxropon, 23 cepnas 2022 p.);

—  MDKHapomHWH Kpyrimud crin «Oceima ma Hayka 6 ymoeax GiliHu:
KOHCIUMYYIlIHO-NPAGOGi CMaHOapmu mMa Cy4acHi YKpPaiHCbKi —peaniiy
(M. Yxropogm, 22 Bepecus 2022 p.);

—  MDKHAapOAHUH Kpyrmuil cTin «/Ipaso 6 ymoseax itinu: npiopumemu,
3a60annus, QyHryii» (M. Yxropon, 14 xxostas 2022 p.);

—  MDKHapomHuit  kpyrmi  crin  «Dynkyionysanns  cyoosux
i  NpPABOOXOPOHHUX Op2aMie 8 YMO8aX GiUHU: KOHCMUMYYIUHi ma
MidCHapoOHo-npasosi mapkepu» (M. Yxropon, 27 xotHs 2022 p.);

—  MDKHapomHuW#l Kpyriaumi crin «llpays ma ii onnama, 6i0nOYuUHOK
6 YMOBAX BIlHU: KOHCMUMYYIUHI 2apaHmii ma payioHanvHi MONCTUBOCHII»
(M. Yxropog, 18 muctonana 2022 p.);

—  MDKHApOAHWHM Kpyrimui crtin «Konwcmumyyiini ma MidcHapoOoHo-
npaeosi 3acadu 3a6e3neueHHss eKoI02IYHOI be3neKu 8 yMog8ax GIUHU. WIISXU
NOOONAHHA CYYACHUX GUKIUKIE ma nomenyitinux 3azpo3» (M. YXKropog,
23 muctomana 2022 p.);

—  MDKHapOmHWH KpYriu cTin «FOseHnanvha iocmuyis @ ymMosax GitiHu:
npasosi axciomu ma ykpaincoki peanii» ( M. Yxkropon, 20 rpyanas 2022 p.);

—  MDKHapOAHWIl KPYIIHiA CTI ««Bionosnenns ma pozsumok Ykpainu:
ioei, npasosi 3acadu, incmpymenmapiiy (M. Yxxroponm, 26 rpynus 2022 p.);

—  MDKHAapOAHUWH KpYyDIMH CTiN «/[isibHicms nonimuunux napmii ma
2POMaoCcoKux 00’€OHaHb 6 YMOBAX GIUHU: 0COOAUBOCMI KOHCHMUMYYIHO-
npagoso2o pecyito8anHs ma peanii YKpaiHcbKkoeo cbo2o0er s (M. YKropo,
20 ciuns 2023 p.);

—  MDKHAapOAHUWH Kpyrmmil crin «Peanizayis kKoHcmumyyitino2o npaga
Ha OXOPOHY 300pP08’si 8 YMOBAX BIUHU: YKPAIHCOKULL 00C8I0 MA MINCHAPOOHI
cmanoapmuy (M. Yxropon, 10 mrororo 2023 p.);

—  MDKHApOTHWH KPYTIHH CTiN «Peanizayis KoHcmumyyitHo2o npasa
Ha 60000y nepecysamms 6 YMOGAX GIHU: NPAGOGi CMAHOAPMU
ma npaxkmuuni moxcausocmiy (M. Yxropon, 24 mrotoro 2023 p.);

—  MDKHAapOAHWHM  Kpyrimid CTin  «BUKOHAHMSL — KOHCIUMYYItIHUX
0006’a3Ki6 6  yMoeax  GillHU:  CYYaAcHa  YKpAiHCbKA — NpAKMUKa
ma miscHapoonul doceio (M. Yxropon, 14 oepesust 2023 p.);
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—  MbKHaponmHui Kpyriuil ctin «Ilpaso na oocmosipny inghopmayiro,

iHghopmayitina be3neka 6 ymosax sitinu» (M. Yxropon, 31 6epesns 2023 p.).

OTKe, mnpaBoBE TPOCBITHULTBO € NPIOPUTETHUM IHCTPYMEHTOM
B IpOIIaryBaHHi MPaBOBOI KyJIBTYpH 1 3a0€3NeuUeHHi JOCTYITHOCTI IpOMaisiH
1o indopmariii mpo iX mpaBa Ta OOOB'S3KH, B TOMY YHUCII B MPOBaKCHHI
poboTH Kadenpyu KOHCTUTYLIHHOTO ITpaBa Ta NOPIBHSUIEHOTO NPaBO3HABCTBA.
Bono nomomarae 3011bIIMTH piBEHb HMPABOBOI CBIOMOCTI cepell HaceleHHs
Ta 3MEHILIUTH 1 3a1I00IrTH MOXKIIMBUM ITPaBOIIOPYIICHHSIM.

I[poTe, BaXXJIMBO PO3YMITH, IO IPABOBE MIPOCBITHUILITBO HE € MAHAIICEIO
Ha BCi mpaBoBi mpoOieMu Ta BUKIHKHA. J{1s eheKTHBHOI poOOTH TpaBOBOI
CHCTEMH HEOOXiIHO IO€IHYBAaTH MpPABOBE NPOCBITHULTBO 3 €(QEKTHBHOIO
[IPaBOBOIO TIPAKTHKOIO, siKa 3a0e3leuye HAICKHUH 3aXUCT Mpas, CBOOOI Ta
iHTEepecCiB rpoMasH.

DOI https://doi.org/10.36059/978-966-397-298-5-28

[U®POBU KOHCTUTYIHIOHAJI3M SIK HOBUI HAITIPSIMOK
TEOPII I MIPAKTUKHA CYYACHOT'O KOHCTATYIHOHAJI3MY

Bouaposa Hataxin BacujiBna
O0OKMOP 10PUOUYHUX HAYK, OOYeHM,
npogecop xagedpu npasa Yuieepcumemy imeni Anoppeoa Hobensn
M. [Jninpo, Ykpaina

KoncruryniHo-nipaBoBe Oy IiBHUIITBO HaBiTh y €KCTPEMAIbHUX YMOBaxX
BOEHHOTO CTaHy B YKpaiHI NOBHHHO BpaxoBYyBaTH Cy4YacHUH JOCBiX
CBITOBOTO KOHCTHUTYLIHHOTO PO3BHTKY 1 T'YMaHICTHYHI Tpajauiii BiT4M3-
HSHOTO KOHCTUTYyIiOHam3My. OIHI€I0 3 aKTyaJbHHX IMPOOJIEM CYJ4acHOTO
KOHCTHTYLIHHOTO PO3BUTKY € TpoOiieMa CTapiHHA Ta OHOBIICHHS KOHCTH-
Tymid, 30KpeMa ix apmanramis g0 peamii 21  CTONMTTA, TOB’S3aHUX
3 MPUCKOPEHUM TEXHOJIOTIYHUM PO3BUTKOM 1 MaHyBaHHSAM iH(opMaliiiHo-
KOMyHIKalmifHuX TexHoiorin. Tak, y Tekcrax Komcrurymiit I'pemii
(4. 2 c1. 5A) 1 Hopryramnii (ct. 35) mpaBo Ha AOCTYIH A0 [HTEepHETY BH3HAYCHO
B SKOCTI KOHCTHTYLIHHOrO TpaBa. B HOBITHIM penakmii Konctutymii
Mexkcuku (Bix 27.08. 2018 p.) y cT.6 fepkaBa rapaHTye mpaBo Ha JOCTYII 10
iHpOpMaiHHUX TEXHOJOTIH 1 Oepe 3000B’S3aHHS CTBOPHUTH JUIS LILOTO
HeoOXisHI yMOBH. BimHeceHHs 10 OCHOBONOJIOKHHMX IIpaB JOCTYI [0
Inrepuery 3adikcoBaHe B nokymeHntax OOH, pileHHsAX OKpeMux mapia-
MEHTIB Ta KOHCTHUTYIIHHUX IOPUCAWKIIMHUX OpPTaHiB psoy JepXKaB.
Y Pesomrouii Pagm OOH 3 mpaB mogumam Bix 18 mumas 2016 poky
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«3a0X04YeHHS, 3aXUCT 1 3MIACHEHHS MpaB JIOAWHHU B I[HTEpHETI» CTBEPIKY-
€TBCS, 1O Ti K Cami MpaBa, sIKi JIIOAUHA Mae B 0(IIaiiHOBOMY CepellOBHIII],
MOBHHHI TAKOX 3aXHUINATUCS B OHJIAHHOBOMY cepemoBuii (1. 1).

Ha 3HaueHHs  KOHCTUTYLIHHOTO  peryJiOBaHHi B  yMOBax
iH(GOPMAIIHHOTO CYCNUILCTBA OJHUAM 3 IMEPHIMX 3BEPHYB yBary mpodecop
npaBa  Crendopacekoro  yHiBepcutery (CILA)  Jloypenc Jleccir
B IIporpaMHiil cratti «Huraroun KoHCTUTYLIIO B Kibeprnpoctopi». [lomambmri
JIOCITI/PKEHHS! BIUIMBY HU(POBHUX TEXHOJIOTiH HAa KOHCTUTYLIHHI CHCTEMH Ta
KOHCTUTYLIIHO-TIPaBOBE PETYIIIOBAHHSA LU(PPOBOTO CEPeIOBHINA 00YMOBHIH
MOSIBY 1HHOBAIIMHOTO TEPMIHO-TIOHATTA «UUPPOBUI KOHCTUTYIIIOHATIZM
(«digital constitutionalismy), sike 3romom TpaHC(HOPMYBAIOCh Y HAYKOBHI
KOHIICTIT, TMOB'S3aHUH 3 aHAII30M KOHCTHUTYILIOHANI3aIil HU(PPOBOrO
cepenoBumIa i cmpobaMu 3HAWTH aJEKBAaTHI IEMOKpATHYHI BiINOBiNI Ha
BHKITKH, CTBOPIOBaHI H()POBUMHU TEXHOJIOTiSIMHU.

3apa3 mpobiemMaTruka IUPPOBOr0 KOHCTUTYIIIOHATI3MY BUCBITIIOETHCS
pSIOM aBTOPHTETHUX 3axiIHMX MpaBo3HaBIliB, cepen Hux E. Cenecre,
. Penmekep, V. Teiicep, K. Ilamomani, M. Canrenieuio, H. Cy3op,
Jlx. ne peropio i in.! IcHye 3aranbHuii KOHCEHCYC cepejl AOCIiIHUKIB, 110
muQpoBUil  KOHCTHTYLIOHANI3M  sIBIsle  co0OI0  Habip  TpaAWIIHHUX
KOHCTHTYLIHHHMX LIHHOCTEH, aJanTOBaHUX JO HOBHUX BUMOI' IH(pPOBOro
cepenoBhma. 3 TO3UIIH HH(PPOBOrO KOHCTHTYIIOHATI3MY CYCIILIBCTBO
MOBUHHO pearyBaTH Ha HEIOJIKM NH(POBHX TEXHOJOTIH i 3abe3nedyBaTn
izeany, I[IHHOCTI 1 TPHHIWIN CYyYaCHOTO IEMOKPATHYHOTO KOHCTHTY-
[iOHANI3MY, MATPUMYBAaTH HOTO CHCTeMy OajaHCy i rapaHTiii. 3a BUCIOBOM
OJTHOTO 3 TIPOBITHUX Cy4acHWX HayKoBIIB y Wii cdepi E.Cenecre, «AKmo Mu
OaxkaeMO MaTH JIEMOKpAaTHYHY CHCTEMY 1 BEChb psiji rapaHTii, siki MU 3apa3
Ma€eMo, 1 y MallOyTHbOMY, HaM HEOOXIZHO pearyBaTH Ha BUKIUKHU IH(DPOBUX
TEXHOJIOTIH, BHM3HAYAIOUYM HAIIl OCHOBHI  KOHCTHTYIIHHI  I[IHHOCTI
i pO3yMiHHS, SIK BTLTHTH iX y EDPOBOMY COLIYMin®.

HoBa TtexHonoriyHa i KOMyHIKaTMBHa CTpPyKTypa IHTepHeTy nana
MOXIIUBICTh TPaHCHAI[IOHAJBHUM KOPHOpALsAM, SIKI MPaIioloTh B LHU(PO-
BOMY CEpelOBHINI B  SKOCTI  IHTCPHET-IPOBaWIEpiB, BHKOHYBaTH
KBa3iJiep)KaBHUIBKI (yHKIIT B TpaHCHAIIOHAJIHHOMY KOHTEKCTI, HIBEIIOIOUH
HalliOHANbHE Jiep)KaBHE YNpPaBIiHHA. 3 IIi€l TOUYKH 30pYy CTaBUTHCS IMHUTAHHS
mpo (opMyBaHHS TPAaHCHALIOHATHHOTO IU(PPOBOrO KOHCTUTYLIOHATI3MY Ta

! Bouaposa H. B. Llu¢ypoBuii KOHCTHTYIIOHANi3M B CydacHOMy iH(OpMaLiiHOMY
cycuinbctBi.  Coyianvnuii  kaneiioockon. 2022, T. 2. Ne 1. C. 74-84. DOL:
HTTPS://DOI.ORG/10.47567/BOMIVIT.2-1.2022.05

Z Celeste E. (2018).What is digital constitutionalism? Doi: 10.5281/zenodo. 1404577
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nu(ppoOBOro KOHCTUTYIIIOHANI3MY IHTErparmiifHux 00’€eqHaHB", SKi TAKOXK
€ 00’ €KTaMH HAyKOBHUX JOCIiIKEHb.

BuHukHeHHs Ta 30UIbILIEHHS 3HAUY€HHS! PUBAaTHUX TPaHCHAIIOHAIBHUX
NPaBOBHX CTPYKTYp Y IJ100aJIbHOMY YIPAaBIIiHHI [TPEICTABIISIE HOBY TIPOOIeMy
Uil ropuandHoi Teopil. HoBi ¢opMu TpaHCHaIlOHaNbHOTO TpaBa MOXKHA
3HAWTH B pi3HUX cdepax, NOUYMHAIOUH BiJ IMHUTaHb, MOB’SI3aHUX 3 TOPTIBIEIO,
3aKiHYYIOUM KOPIIOPATHBHOIO BiANOBIIABHICTIO, IPaBaMH JIFOJJMHH, HOPMaMHU
IIpaBa Ha MPaIlo Ta OXOPOHY HABKOJMIIIHBOTO cepenoBuia. B omyOikoBaHii
y aBTOpUTETHOMY HaykoBoMy JKypnani npaéo u cycninbcmgo po0OOTi
«TpaHCHaIIOHAIBHNI MepekeBHil KOHCTHTYIIoHAM3M» 11 aBropu I1.OpeH i
O.Crermann 3a3HAYAI0Th: «ITpobnema TpaHCHALIOHAILHOTO
KOHCTHUTYLIOHANI3MY TOJSITa€ 'y Po3poOIli IHCTUTYMiMHOI Momemi, fAKa
TIOSICHIOE, SIK KOHCTUTYLIIfHO BOYZOBaHA IOPUANYHA BIaJa MOXE BUHUKHYTH
HE3aJISKHO B IHCTUTYHIHHHUX CTPYKTYp HAEpXKaBHOTO ITyOJIIYHOTO IIpaBa.
3 pO3BUTKOM iH(OPMAIIIHOTO CYCIIIECTBA BUHMKAE HOBA TEOpETHYHA 0a3a
JUISL PO3AYMIB TPO HECTATHCTHYHY IOPUIMYHY BIaay, SKY Ha3HBalOTh
«MEpEeXKEBUM KOHCTUTYIiOHAM3MOMY (“networked constitutionalism™)”*.

[udpoBuii  KOHCTUTYLIOHATI3M  BHKIMKAE  CKJIQJHUH  IIpoIec
KOHCTHTYILIOHANI3aIil BIPTyaJbHOTO  CEpeloBUINA, IIO BiIOyBaeThCs
K y MeXax JAep)kaBH, Tak i 3a il Mexamu. [lepkaBa BXKe HE € €IMHUM
OpraHi3aTopoM KOHCTUTYWIi B ImmdpoBOoMy cepenoBuii. Sk 3a3Havae
E. Cenecre, mmudpoBe cycminpcTBO — II¢ TI00ali30BaHWA KOHTEKCT,
ne OaraTOHANiOHAJBHI OHNAWH-TIATGOPMH CTaT HOBUMH JOMiHYIOUNMH
aKTopaMH 1 JAe IOOM TiNBUIIYIOTH CBill TOJNOC, BHUMAararodd HOBHX
KOHCTHTYIIHHIX TapaHTiii-.

HoBa npakTika KOHCTHTYIIIHHOTO perynoBaHHs [HTepHeTy (opmyeTbes
3aBASKHA PO3BUTKY KOHCTHTYI[IMHOTO CYJOYMHCTBA, IIOB’SI3aHOTO 3 BHpI-
HICHHSIM TPOOJeM 3aXUCTy MpaB JIIOJMHM B IHTepHEeTI Ta BHpILICHHAM
MPOTHPIY, sIKI TMOpomkye 1mppoBuil coliym Mk 1mmu npaBamu. Cynosa
MPaKTHKa KOHCTUTYLIHHMX CYHAIB CHpUsIa 3aKpIiIUICHIO 1 JOKTPHHAJIBHOMY
TI[yMayeHHIO HOBHMX TaK 3BaHMX [HTepHeT-mpaB, siki B iH(OpMAIiiHYy ernoxy
HaOyBaloTh craTyc (yHAaMEeHTaIbHHX IpaB. Tak, MpaBo Ha MOBary 1o
MIPUBATHOTO 1 CIMEHHOTrO JKWTTS Jal0 HAPOUKEHHS IIpaBy Ha 3aXHUCT

® De Gregorio, Giovanni, The Rise of Digital Constitutionalism in the European Union
(2019). 19(1) International Journal of Constitutional Law, 2020, 41-70, Available at SSRN:
https://ssrn.com/abstract=3506692

* Oren P., and Stegmann O. (2018). Transnational Networked Constitutionalism.

Journal of Law and Society . Volum 45, Issue S1. Pages S135-S162. URL:
https://onlinelibrary.wiley.com/doi/epdf/10.1111/jols.12107

® Celeste E. Digital Constitutionalism: How Fundamental Rights are Turning Digital.
Convoco! 26/01/2021. URL: https://www.convoco.co.uk/digital-constitutionalism-how-
fundamental-rights-are-turning-digital
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MepcoHaNbHNUX MaHuX. Y HimeuuwHi, Hampukiag, MOIeNs KOHCTHUTYIIHHO-
IPaBOBOTO 3aXHCTy INEPCOHATBHUX OaHHX Oyna pospobiieHa denepanbHUM
Koncruryuiithum cynom. ¥V pamkax Ou(poBOro KOHCTUTYLIOHAII3MY BH3Ha-
YUJINCS HANpPSMKH JIOCHTIIDKEHb, TOB’SI3aHMX 3 KOHKPETHUMHU IpoOJieMaMu
KOHCTHTYIIHHO-IPABOBOTO  PEryJiloBaHHsA  KiOepmpoctopy.  Hampukia,
BUKOPUCTaHHS TPUHIMITY BEpXOBEHCTBAa IpaBa JUIS OL[HKH JIETiITUMHOCTI
YIpaBiiHHS iHTEpHeT-TulaTopMaMu, ado YKJIaJaHHS TaK 3BaHUX IHTEpHET-
JIOTOBOpIB, SIK HANHOBIMNIOTO TPOSIBY LM(PPOBOr0 KOHCTUTYLIOHAII3MY.
OxpeMnM HampsIMKOM BH3HAYMJIOCH BHBYEHHS BIUIMBY KiOEpIpOCTOpy Ha
JEMOKpaTHYHI IPOLECH Yy CyCHUIbCTBI. JleMoKkpaTnuHuii moteHnian [HreprHeTy
MPOSIBIIIETECA Y HOBUX (opMax TONITHYHOI KOMYHIKamii (eJIeKTpoHHE
VPSIIyBaHHS, €IEKTPOHHE TojocyBaHHs), OmHAK HAWOLTBIIMA MacWB MpaIlh
B paMKax NH(POBOrO KOHCTUTYIIIOHATI3MY NPHUCBSIYCHHI 3a0e3neUeHHI0
OCHOBHUX TIpaB JIOIUHU B iH(popMaIiiiHy 100y. 3a BiICYTHOCTI MI>KHAPOAHOTO
PEryJISITUBHOTO J0KyMeHTy Ha piBHi OOH , sikuii Ou Mir nonoBHUTH 3acanbiy
dexnapayito npae AOOUHY I 1HIII MDKHApOJHI MPABO3aXHMCHI JOKYMEHTH
CTOCOBHO HOBOTO ITOKOJIIHHS IHTEPHET — MpaB, pO3pOOIISIOTECS PI3HOMaHITHI
npoekT [HTEepHET-OLIIeH, MOKIMKAaHUX CQOPMYIIIOBATH OpPIEHTOBaHI Ha
JIFOJTMHY TEXHOJIOTIYHI MOJIEN B INI00aTEHOMY KOHTEKTI .

TakuM YMHOM MOXKEMO KOHCTaTyBaTH, MO UHU(PPOBUH KOHCTUTY-
IIiOHAJII3M 3a3Ha4YMB HOBY (pa3y PO3BHUTKY CYYaCHOTO KOHCTUTYIIOHATI3MY
1 HOBY MapagurMy KOHCTHUTYLIHHO-TIPaBOBHMX JOCHIpKeHb. OJHAK iCHYIOTH
1 KPUTHYHI OI[IHKM MOJJIMBOCTEH IIPAaBOBOTO PETYIIOBAHHSI B MeEXax
PPOBOrO KOHCTHTYIiOHAM3My . THM He MEHII pO3poGISIOuH MpobiTe-
MaTHKy TPOCYBaHHS CYCHUIBHHUX MIHHOCTEH Y IM(PPOBUX TEXHOJIOTIIX
U(POBUII KOHCTUTYLIOHAII3M € HOBUM HANpPSIMKOM CYYaCHOTO KOHCTHTY-
LIOHAJI3MY, 3JIMIIAI0YHCH B MEXKaX JIEMOKPATHYHOTO MPABOBOIO JTUCKYPCY.
Ha aymky npodecopa K. FOur, 1i0epaabHi KOHCTUTYIIHHI TPUHIUIHA MAlOTh
MOTEHIliaNl JUIs aJanTaiii B yMOBaX Hamioi Bce OUThIN OIU(pPOBaHOI Ta
naradixosanoi enoxu ( our increasingly digitised and datafied age)®.

® Bouapoea H. B. 3aGesmeueHHs IpaB TIOQMHA B {HQOPMALIHOMY CyCIIIBCTBI:
npobieMu cTBOpeHHs MikHapoaHoOro OuLIs mpo mnpasa JoauHU B IHTepHeTi. Hogimmui
00CsICHeHHsl Md 6eKMOPU PO3GUMKY CYYACHOI 10pucnpyoenyii : KOJeKTHBHA MOHOTrpadis /
3a 3ar. pen. T. O. Komomoers. JIsBiB-Topyns : Jlira-IIpec, 2021. Y. 1. 448 c. C. 33-60.
URL: http://catalog.liha-pres.eu/index. php/liha-pres/catalog/download/141/1673/4053-
1?inline=1

7 Golia, Angelo Jr, The Critique of Digital Constitutionalism (March 21, 2022). Max
Planck Institute for Comparative Public Law & International Law (MPIL) Research Paper
No. 2022-13, Available at SSRN: https://ssrn.com/abstract=4145813

® Yeung, Karen, Constitutional Principles in a Networked Digital Society (March 3,
2022). Available at SSRN: https://ssrn.com/abstract=4049141 or http://dx.doi.org/10.2139/
ssrn.4049141
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POJIb MEJIIAILLII SIK AJJbTEPHATUBHOI'O CIIOCOBY
BUPILIEHHS CHOPIB IIJT YAC BIMHU B YKPAIHI

Bopon [liana JleoniniBHa
KaHOuOamka iopuoOuyHUX HAayx,

Jdoyenmxa kaghedpu adOMiHICMpamusHozo,
@inancosoco ma ingpopmayiiino2o npasa
JIBH3 « Yoiczopoocokuil hayionanbHuil yHieepcumemy
M. Yowceopoo, Vrpaina

VY 3B’A3Ky i3 BBeIEHHSIM B YKpaiHi BOEHHOTO CTaHy 3pOCTaE pojb
QIBTEPHATHBHUX CHOCOOIB BHPILIEHHS CIIOPiB, OJAHUM 3 SKUX € Mejiais.
Ile BIiZHOCHO HOBUH IHCTUTYT B IIpaBi, IpPOTe HOrO0 POJb 3POCTaE,
a e(eKTUBHICTh, MPAKTHYHICTh Ta HI€BICTh BKA3ylTh Ha Te, IO B HEJa-
JIeKOMY MaHOyTHBOMY Yy Haliii JepkaBi OimbIIiCT cropiB  OyayThb
BUPILIYBaTUCS caMe 3a JOMOMOTOI0 ME/iaTopa, a He B CyIOBOMY ITOPSIIIKY.

Sk Bayuno 3a3uauae C. MOCHIEHKO «IIMPOKOMACIITAOHE BTOPIHEHHS
pocii Ha TepuTopit0 YKpaiHM PI3KO 3MIHWIM CIPUHHATTS YKpaiHCHKOTO
CYCIIJIbCTBA JI0 YCiX chep HUBUTBHOTO KUTTS, B TOMY YHCIHI i 10 BUPIIICHHS
koH(]ikTiB. OCHOBHUM OpraHoM B YKpaiHi, SKWil BUpILIye CHOpHU, € CYA.
OnmHak 3 MOMEHTY 3alpoBa/UKCHHS BOEHHOTO CTaHy, CYAOBI OpraHu
PO3TOYaIH MPAIOBATH i3 IEBHUMH OCOOIHUBOCTSIMH, JESIKi 3 HUX TPUTTHHHIN
CBOIO po0OTYy 200 3MIHWIH MiCIIe3HAXOKEHHS, 3MIHIIIACh i TepUTOpiabHA
MiICYIHICTh CHpaB. 3 ONNIAAY HAa CHTYallil0 Ta EMOIIHHY CKJIaI0BY
NPUIHATTS pILICHHS [IOJ0 BPETYJIOBaHHA CIIOPYy Hapasi CyTTEBO
ycknagHioeThesa. He3paxkaroun Ha 1ie, KOH(UIKTH ICHYIOTH 1 iX HEOOXiZHO
BUpILyBaTH, TOMY CBOTOJHI, SK HIKOJM aKTyaJbHHM IIOCTAa€ HHUTaHHS
BHUPIILICHHS CIIOPIB B [103aCyI0BOMY HOPSAKY»'.

Crin 3a3Ha4nTH, 0 Npo Mexianito 3Hany e y CraponaBHsoMy Prmi,
noynHatoun 3 kojekcy lOcruniana, a y Craponasniii I'penii HaceneHHS
KOPUCTYBAJIOCSI TIOCIyTaMH IocepeiHuKiB. Tomy, Memiamis BiHOCHO
HE € HOBHM IHCTUTYTOM Yy mipaBi. Hapa3i BoHa aKTHBHO BHKOPHCTOBYETHCS
B OaraTeox aAepikaBax-wieHax €Bporeiicbkoro Coro3y Ta € MOMyJISIpHUM
CIIOCO0OM BPETYIIOBAaHHS CIOpPY. Y 3B’S3Ky 3 NMparHEHHSAM YKpaiHH CTaTH
MTOBHOMNPAaBHUM 4wieHOM €Bporieiicbkoro Coro3y NOIITEHAM € MOy IS pU3aLis

! Yosypenko, S. (2022). Vrehuliuvannia sporiv u voiennyi chas: mediatsiia yak
efektyvnyi sposib [Dispute settlement in wartime: mediation as an effective method].
Retrieved from https://ua.interfax.com.ua/news/blog/843899.html_[in Ukrainian].
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Ta BIPOBAPKEHHS Meialil sk e(eKTHBHOTO CIOCOOY BHUPIIICHHS CIIOPIB.
Jna mporo € HeoOXiMHMM BHBYEHHS MO3HTHUBHOTO IOCBIAY JA€pKaB-dJICHIB
€aporneiicekoro Coro3y 3 METOK YJOCKOHAJICHHS YMHHOTO 3aKOHO/IaBCTBA Ta
MiZTOTOBKH SKICHUX MeJiaTopiB B YkpaiHi. Ile nuranHs notpedye okpeMoro
JIOCIIJPKEHHS, 110 1 Oy/ie 3po0JieHO HaMH B MalOyTHBOMY.

Hapasi mpeaMeToM MOCHTIKEHHS € MHUTaHHS MeJiamii ImiJ Jac BiliHU
B YKpaiHi, BUIUICHHS TepeBar IaHoi NpOLEAypH B yYMOBAaxX CHOTOJCHHS.
Hacammepen, cmig BimMiTHTH, m0 B YKpaini B KiHmi 2021 poky OpHAHATO
3akoH VYxkpaimu «IIpo Memiamiro» i Il € MO3UTHBHHM KPOKOM BIEpes,
OCKUTbKM, Ha Hamly IyMKy, caMe MeHiallisi € ONTHMAaJIbHAM BapiaHTOM
BUPIILICHHS CIIOPY.

lonoByrounit cynns agminicTpatuBHOro cyny M. ['amOypr ®pimpix-
NoaxiM Memennb BIYYHO 3a3HaYae, M0 «MeIiallisi — Ieé IeperoBOPHHUI
mpoIiec, o Mae JOOPOBITFHUM XapakTep 1 Moke OyTH mepepBaHUi y Oyab-
SKHH Yac, NMPHU IIbOMY CTOPOHM CaMOCTIHHO HAIpalbOBYIOTH PIllIEHHS Ta
MOXYTh BIUIMBAaTH Ha pe3yibrar. Mepianii npuTamManHi TPH OCOOJIMBOCTI:
No-Tepile, MeperoBOpd IMPOBOJUTH TpeTs ocoba i3  CHeliabHOIo
miAroToBKOK — Meniatop. [lo-apyre, mporeaypa Memiamii Mae 0cOOJIHBY
CTPYKTYpY, SKa BIIKpHBA€ MOJMIIMBOCTI  CIUJIBHOTO  3HAXOJPKEHHS
B3a€EMOBHTIIHOTO pillleHHs. | To-TpeTe, Ha BiAMIHY BiJl KIIACHYHOTO CyJJOBOTO
PO3IAy Meiallist He 0OMEKY€EThCS MPOLIECYaTbHAM IPEAMETOM CIIOPY»-.

Ha namy amymky, mig dac BifHM JOWIJIBHUM € BHPINICHHS CHOPY
HIIIXOM 3BEpHEHHS JI0 MeiaTopa, a SIKIIO CIIp He BPETYILOBAHO, TO JIHIIE Y
IbOMY BHIIAJKYy CIiZ 3BepTaTHCS 3 MM030BOM B cyx. Lle, 3 oxmHiei cTtopoHH,
PO3BaHTaXWUTh CYHAHW, SAKi 1 TaKk 3HAXOMATHCS B KPUTHYHIA CHTYyaIlii depes
BiliHy, BeJMKE HaBaHTa)XEHHsS Ha CYAIIB, Opak KOIITIB, KaJIpOBUI Toyon
TOLIO.

OxpiM 1OTO, Memiallisi € IIBUAKAM Ta CKOHOMHHM CIOCOOOM
BPETYNIOBaHHA KOH(DIIKTY. AJDKE, MeAiaTop 3aliKaBleHHH y ToMy, 100
po3B’si3aTH MpoOJIeMy Y HAWKOPOTIIMI TEpPMiH 1 OTpHUMaTH 3a L€ OIUIary.
HacTymHuM NMO3MTUBHMM MOMEHTOM € BiJICYTHICTh KOPYMIIHHOI CKJIal0BOT
i gac npouenypu memiamii. Hi s Koro He € ceKpeToM, 10 B YKPaTHCHKHIX
CyJax € KOpyIis, a «TeinedoHHe mpaBo» HE 3HHUKIO 3 4aciB PamsHChKOTO
Coro3y 1 ayxxe 4acTo cynai NpUIMAaOTh TaK 3BaHI «3aMOBHI PIIICHHS,
MiAPUBAIOYA TUM CaMHM Bipy JIIOAEW y CIpaBEeIJIMBICTH Ta BEPXOBEHCTBO
mpaBa B YKpaiHi.

Bzaram kopymmis B YKpaiHi € BENHKOI MPOOJIEMOI0 Ha MUIAXY
npuiHATTS 11 7o €Bpomeiicekoro Coro3y. ToMy BHMOTOIO €BPONEHCHKOI
CHUIBHOTH, Hacammepen, € edekThBHa cyjoBa pedopma Ta Ooporhda 3

2 Memel Fridrikh-loakhim. (2007). Mediatsiia v administratyvnomu sudochynstvi
Ukrainy [Mediation in the administrative proceedings of Ukraine]. Hamburh. Retrieved
from http://www.voas.gov.ua/upload/337_mediac2.pdf [in Ukrainian].
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kopynmieto. Ha Hamry gymKy, came Meiallisi po3BaHTaXye Cyau, 3abe3nedye
YeCcHE 1 CTIpaBeINBE BUPILICHHS CIIOPY Ha B3a€MOBUTITHIX YMOBAX.

[epeBaramu Meaianii €:

—  n1OOpOBUIBHICT — TpoOIEAypa € JOOPOBLIBHOIO, a caM IPOIEC
MOYKHa IPHUITUHUATH Ha OyAb-SIKOMY eTarli;

—  HEWUTPAIBHICT Ta HE3AIEKHICTH — MEAIaTOp € I0CEPEAHUKOM
Ta 3aliMae HEUTpaJIbHY MO3HUILIIO;

—  KOH(iAeHIIHHICTh — ycs iH(popMaIlis, oTpUMaHa IIiJ 4ac Memiamii
€ TAEMHHILIEIO;

- Meianiss eKOHOMHTD Yac, TPOIIi Ta Barli eMoui'l's.

VY BiamoBigHOCTI 10 3akony Ykpaiau «[Ipo meniamiro» Bix 16.11.2021
POKY CTOPOHH MalOTh CBOOOAY MIOZO BUTFHOTO OOpaHHS MeIiaTopa, MOXKYTh
BH3HAYaTH YMOBHU JIOTOBOPY IIPO TIPOBEAEHHA Mefiamii, MaiTh MpaBoO
3MIHIOBaTH MejiaTopa Ta BiIMOBHTHCS Bif MemiaTopa B Oyab-sKuil dac.
3a pesynbraTaMud Mejialii yKIamaeTbcs Yrojaa, B K  (IKCYIOTbCS
3000B’s13aHHS.  CTOpiH, CIOCOOM, CTPOKH I1X BHKOHAHHS, HACHiAKH IX
HEBHKOHAHHA a00 HEHATEXHOTO BHKOHAHHA . 3 IbOr0 MOXHA 3pOOHTH
BHCHOBOK, III0 TIPOIeypa Meialii € JOCUTh 3pYYHOIO JJIS KITIIEHTIB.

Ha namry nymky, nmpoOJeMHMM IIHTaHHSIM € 3acCTOCYBaHHS Mejiaiil
B @/JIMIHICTPaTHBHOMY CYIOYMHCTBI, OCKUIBKM B JIJaHOMY CIOpi OAHI€O i3
CTOpIH € Cy0’€KT BIaJHUX MOBHOBR)XEHb. Y OY/b-IKOTO YMHOBHHKA MOXYTb
OyTH NOOOIOBAaHHS Ha pPaxyHOK MEPEBUILICHHS ITOBHOBAKEHb y pasi B3ATTA
y4acTi B JaHiH mporeaypi. Xoda, 3 iHII01 CTOPOHH, ITeBHA KaTeropis myOTidHo-
MIPaBOBHX CIIOPIB MOXKYTh BUPIIIyBAaTHCA 3a IOMOMOTOI0 Memiaropa. Lle, mms
TIPUKJIAy, CHOPU TIPO CTSATHEHHS IOJATKOBOTO OOPTY, OCKapXKEHHS pIIICHb
OpraHiB MICLEBOTO CaMOBPSLyBaHHS, CIIOPH, SIKI CTOCYIOTbCS IyOIIiuHOT
ciyx0n. Mepialiss B aaMiHICTPaTHBHOMY CYJOYMHCTBI HE 3aCTOCOBYETHCS
4YacTo, OCKUIBKM ICTOPHYHO TaK CKJIAIOCSA, IO Y pasi HasSBHOCTI CIOPY
3 YMHOBHHMKOM, JIIOJMHA 3BepTacThcss A0 cyay. OkpiM 1poro, cepen
YHHOBHUKIB € MOOOIOBAaHHS HA PaXYHOK MPHUTATHEHHS X 70 BiIOBITAILHOCTI
y pa3i IpUMHUPCHHS 3 (I3MYHOI YK FOPUIUYHOI0 0co00r0. Ha Hamry mymky,
JOLTBHIM € PO3BUTOK Ta 3aCTOCYBAHHS MeJialii B aIMiHICTPaTHBHHX CTIOPaX,
OCKUIBKH 1€ TIPUIIBU/IIUTE PO3IJISAL CIIPaB, 36KOHOMHTH 4ac Ta KOIITH.

BBaxxaemo, mo B yMmoBax BiHHM B YKpaiHi AoumiabHUM Oyno 0
CTBOpPCHHS Ha 0a3i IOpUANYHHUX (PaKyIbTETIB YKPaiHCHKUX YHIBEPCHTETIB

® Yuriichuk, 1. (2022). Mediatsiia dlia vnutrishno peremishchenykh osib v umovakh
voiennoho stanu [Mediation for internally displaced persons under martial law]. Retrieved from
https://law.chnu.edu.ua/mediatsiia-dlia-vpo-v-umovakh-voiennoho-stanu/ [in Ukrainian].

* Zakon Ukrainy «Pro mediatsiiu» [The Law of Ukraine «About mediation»]. (n.d.).
zakon.rada.gov.ua. Retrieved from https://zakon.rada.gov.ua/laws/show/1875-20#Text_15
[in Ukrainian].
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JlabopaTopiit Memiamii, 10 SKMX MOXHa 3BEpHYTHCS i3 MpoOiieMOro, II0
norpeOye BupimenHs. Ha ngammit wac Ha 3axigHid Ykpaini € Oarato
BHYTPIIIHBO MEPEMILIIEHUX 0Ci0, SIKi, U PUKIAY, MalOTh CIIOPH 1 MOTJIH O
3BEpPHYTUCSI 3a TOciHyramMu Mexaiatopa. Hamanus nanux nocinyr Oyino O
XOPOIIOIO TPaKTHKOIO 1 JUIsl CTYJIEHTIB-MaricTpiB, sIKi MPOMIIUIMA BiAMIOBIIHE
HaBYaHHS Ta MalOTh cepTHU]IKAaT Mpo NMpaBO Ha NMpPOBEAEHHs Memiamil. Sk
MOKa3ye TpaKkTHKa 3a JONOMOroI0 Mejialii BHUPINIYIOThCS HalOinbIe
IUBUIBHKX cripaB. Hampukian, po3ipBanHs Humro0y Ta MO MaiiHa 4n JTiTew,
OpEH/Ia KHTJIA TOLLIO.

Otxe, Ha MiACTaBi BUILCHABEACHOTO MU MPUXOAUMO IO BHCHOBKY, IIO
MeJiamis € BIIHOCHO HOBUM, alle JyXe ePEKTHBHUM CIIOCOOOM BUPIIICHHS
cropiB. BoHa pomomarae MIBHAKO 1 SIKICHO BpPETYJIIOBaTH KOHQIIKT Ta
PO3BaHTaXy€e CyOH i MOXe CKOPOTUTH 0OcsT (hiHAHCYBaHHSA CYIOBOI TiIKH
BJIA[IH, 1[0 B YMOBaX BilfHH € ayke JOITbHNM. BBakaemo, 1m0 B Cyzi MaroTh
pO3TIIsIaTHCS  BUKIIOYHO — CKIAagHI  CIpaBW, sIKI  HE  MUISTalTh
BPETYJIIOBAHHIO IIUIIXOM Meliallii.

DOI https://doi.org/10.36059/978-966-397-298-5-30

CHIBBIJHOIEHHS KOHCTUTYIHIVHOI'O OBOB’SI3KY
SAXMIIATH BITYN3HY TA HEBIJ’€EMHOI'O ITPABA OCOBHA
HA JKUTTA

I'pena Ceitnana MuxaisiBua
OOKMOp 10PUOUUHUX HAYK, O0YeHM Kagpeopu KOHCMUMYYIitiHo20 npasa i
NOPIBHANLHO20 NPABO3HABCMEA
JBH3 «Yoiczcopoocbkuii nayionanvhui yHigepcumemy
M. Yoceopoo, Vkpaina

I'pena fApocaas BacuiaboBuy
OOKMOp 10pUOUYHUX HAYK, npoghecop,
npogecop xageopu 20cno0apcbko2o npasa
JIBH3 «Yoiceopoocekuti HayionansHuil YHisepcumemy
M. Yorceopoo, Yrpaina

B cucremi KOHCTHTYLIHHHX OOOB’SI3KiB, BCTaHOBIIEHHH y cT. 65
Koncrurymii Vkpainu' 060B’s130k 3axucTy Birdmshm, HesanexHOCTI Ta

! Koncrutynis Yxpainu: 3akon Ykpainu Bin 28.06.1996 p. Ne 254. Binom. BepxosHoi
Panu Ykpainu. 1996. Ne 30. Cr. 141.

134



TEPUTOPIATbHOT MITICHOCTI YKpaiHM 3aBXAW pO3TISiIaBcs SK OIUH 13
HalBaXJIMBIMUX, ogHak, 10 2014 poky, 3HaYHa YacTWHA TPOMAJASH HamIoi
JIep’KaBU HE YCBIJIOMIIIOBaJIa HOT0 3HAUYYIIICTh, aJUKE BCI MU MOYyBaiu cede
y BIOHOCHIM Oesmeri, Benwka BifiHA y [eHTpi €BponuM BHUAaBaNIaCh
HEMO>JIMBOK. HaBpsini uM 1e SIKUXOCh IECATh POKIB TOMY XTOCh HE Mir
YIiTKO CIIPOTHO3YBATH, L0 IMITEPCHKi 3a31XaHHs CYCiIHBOT KpaiHH, NOCSTaHHs
Ha CyBEpEHITEeT Ta TepUTOpialibHy LUTICHICTh YKpaiHH, PO sIKi HA TOH Yac B
pocii BiAKPUTO TOBOPHIIN Xi0a 110 paAnKaNbHI MapriHajiy, CTAaHYyTh OCHOBOIO
TIOJITUKY JIepKaBU — TEPOPHCTA, 3aCHOBAHOIO HA aMOIIisIX Ta BUKPUBICHOMY
CHPUHHSTTIO iCTOPII ii KepiBHUIITBA.

VY pimeHHi y crpaBi 3a KOHCTUTYWIHHMM 3BEPHEHHSM TI'pOMAJISHHHA
Koctenka IOpis IBanoBmuya momo oQimidHOTO TIyMadeHHS OKpeMHUX
ONIOKeHb MIAMYHKTIB 1, 2 myHKTy 1 3akony Ykpainu «I[Ipo BHeceHHS 3MiH
no 3akony Ykpaimm “TIpo ysiunenus I[lepemorm y Benmkiii Birumsasnii
BiliHI 1941-1945 pokiB” mioA0 MopsaKy OQimiiHOrO BHKOPUCTAHHS KON
[panopa Ilepemorm» Bim 16 wuepBHs 2011 poky Ne 6-pm/2011
Koucrurynitinuit Cyn VYkpaiHu 110410 000B’SI3Ky 3 3aXHCTy BiT4u3HH
BHOCHOBYE, IO «31 3MicTy ctarei 17, 65 Koncrutynii Ykpainn BOadaerscs,
o0 3aXUCT Jep)KaBHW, 3a0e3redeHHs ii OC3MeKH € HaWBaXIIUBIIIMMU
¢yHKIisIMA  BCchOro  YKpaiHCbKoro Hapoxy. BilicekoBa ciyxba —
Ile KOHCTUTYLIWHMHA O0OOB’S30K TpoMaasH YKpaiHW, SIKMH TOmIsArae
y 3abe3nedeHHi 000poHN YKpaiHH, 3axXHCTi ii CyBepeHiTeTy, TepUTOpiaIbHOI
LTICHOCTI Ta HEIOTOPKAaHHOCTI. [0 BiliCBKOBOCITY>KOOBIIIB HAIEKATh OCOOH,
SKi TPOXOIATH TaKy CIyxO0y, 30kpema y 30porHux Cmiax VYxpainu.
BiiicekoBiit cmyx0i Tepeaye HEOOXiIHICTP BHKOHAHHS KOHCTHTYLIHHOTO
BIICBKOBOTO OO0OB’SI3Ky, W10 TMependadae MPOXOPKEHHS TpOMaJsiHaMU
VYkpainu BiicbKOBOT CilyOHU (I0OPOBIJIBHO YU 3a MPU30BOM). 3 OIJISIY Ha
crnenu(iky BIHCHKOBOI CiIy)kOHM, sKa TIONATaE, 30KpeMa, y BHKOHAHHI
BIICEKOBOCTYKOOBIISIMU CIICI[IaJIbHUX 3aBJiaHb, HASBHOCTI PHU3MKIB U X
KHUTTSI Ta 3I0pOB’S TOIIO, Oynb-sika (opMa INPOXOJHKEHHS BiHCHKOBOT
ciryOu € 000B’SI3KOM TpoMajsiH YKpaiHu LIoA0 3aXucTy AepkaBu. OTxe,
3akpimnennit 'y Konerurynii VYkpainu o000B’s30K rpomMaasH YKpainu
norpedye TOBark, a CTaTyc BiHCHKOBOCIY>KOOBIIB OyIb-SIKMX KaTeropii
O0OYMOBIIOETbCS ~ BIICBKOBOIO ~ CITy0010, IHCTHTYT sKoi Hagae im
creniaaIbHuN CTaTyCZ.

2 Pimenns Koucrurynitinoro Cyny VYkpaiHm y cnpaBi 3a KOHCTUTYLIHHUM

3BepHeHHsM TpomajsanHa Kocrenka FOpis [BaHOBHuA m0of0 OQimiiHOrO TIIyMadeHHs
OKPEMHX IOJIOXKEHb MiANYHKTIB 1, 2 myHkTy | 3akony Ykpainu «IIpo BHECEHHsS 3MiH 10
3akony VYkpainu “TIpo yBiunenns Ilepemorn y Benukiii BiruusHsHii —BiiiHi
1941-1945 pokis” mono nopanky odiniiiHoro Bukopucranus xomiit IIpanopa Ilepemorm»
Bix 16 wuepBus 2011 poxky Ne 6-pn/2011. URL: https://zakon.rada.gov.ua/
laws/show/v006p710-11#Text
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IlepeocmucinenHss 3HaueHHS OOOB’S3Ky 3axWIaTH BiT4W3Hy SK
MPIOPUTETHOTO 1 OCHOBOIIOJIOKHOTO BinOynocs Ha mouatky 2014 poky, komm
BifOysacst mpsima arpecisi pocii nmpotd YKpaiHHM, OKymauis Ta aHekcis il
CyBepeHHUX Tepuropiii — ABToHOMHOI PecnyOmniku Kpum, a Takox Oyio
po3malieHo BINChbKOBUIT KOH(IIKT Ha cxoi YKpaiHu.

To x 1o 2014 pormi OUTBIIICTE i3 HAC CIpUiiMalia BUKOHAHHS 000B’S3KY
3aXMIIATH BITYM3HY Yepe3 MPU3My BHKOHAHHS caMe BIHCHKOBOTO 00OOB’SI3KY,
nependadeHoro 3akoHoM Ykpainu «IIpo BiiicbkoBuii 00OB'SI30K 1 BIHICEKOBY
cirykOy» SKHH BKJIIOYaB aOCONIOTHO 3BHYHI 3aXOMU: MPUIHCKY 10
MIPU30BHUX AIIBHUIIb, TIPOXOKEHHS BIHCHKOBOT CITy>KOHU 110 KOHTPAKTY 4H 32
PU30BOM, IOTPHMAHHS IPABUI BilickkoBOro 0oGmiky Tomo’. Y 2014 poui
BimOymacs 3MiHa TapaAWTMH CHPUHHATTA IOTO KOHCTHTYLIHHOTO
000B’A3Ky, KBIHTECEHIII€I0 SKOTO CTaJll0 caMe 3axucT BiTuu3HU Bix
30BHINIHBOTO arpecopa i3 30po€ro B pyKax.

Came y 2014 poui Oynu 3amisiHI iHIN, BH3HAYEHI 3aKOHOM 3aco0H
BUKOHAHHSI 00OB’SI3Ky 3axMIiaTd BiTun3Hy, BCTaHOBJIEHI 3aKOHOM YKpaiHu
«Ipo MoGinizamiiiny migrotroBky Ta Mob6imizamiro»®. Tomi Bmepme Ha
teputopisix OPJIJIO Oyno BBeneHO BOEHHMH CTaH, a Ha TEepUTOpii YKpaiHu
Oyrna oromyomieHa MoOimizamis. MoOimi3armii Bxke MiUIATaTd TPOMaIsIHHU, B
TOMY 4YHCJIi 1 MHpPHI JIIOAM, sKi Oynu 3MyIIeHI 3MIiHUTH CBOi IMBIJBbHI
npodecii Ha BIHCHKOBY CIyXOy, BHKOHYIOUM CBIff KOHCTUTYUiHHWH
000B’S30K.

Buxonanas 1mporo 00OB’A3Ky €  IMIIEpaTHBHHUM, TOMY  BiH
3a0e3meuyeThesl MependadyeHnMH  3aKOHOAAaBCTBOM 3acobammu. JleprkaBHi
oprand  (30KpeMa TEepHUTOpiaidbHI IEHTPH KOMIUIEKTAamii) HaIuIeHi
BIAIIOBIZHUMM  TOBHOBAXKCHHAMHU  31HCHIOBAaTH  BIMCBKOBHM  OOIIIK
i mpoBoAKTH MoOinizawito. [lependaueHa aqMiHICTpaTUBHA BiIOBIIANBHICTh
(3a TOpYyIIIEHHS TPaBUJI BiFICHKOBOrO 00JIiKY, HEsSBKAa Ha BUKJIHK JO ICHTPY
KOMIUIEKTalii ©0e3 MOBaAXHUX TNPHUYMH TOWMO) Ta  KpHUMiHAJbHA
BIJIMOBINAVILHICT (32 YXWIJICHHS BiJl IPU30BY Ha BIHCHKOBY CIIyk0y).

Toit ¢axr, mo BilicbkoBuld KOHQIIKT Ha cxoai YkpaiHu Oys
JIOKAJII30BaHUK 1 BEITUKOID MIPOI0 TIIFOYHH, TaKOXX HE pO30yAWB ITOBHOIO
MIpOI0 y TepeBaXkHil OUTBIIOCTI yKpalHIIB CIIPaBXKHE YCBIIOMIJICHHSI TOTO,
mo O00O0B’A30K 3axWIaTh BiTuM3Hy — Ii¢ HE sSKach MOBHHHICTH, S5Ka
BUKOHYETHCA 3 i TaJNIli, a e — MPO MOXJIMBICTh JKUTH Yy CBOIH BUTBHIN
CYBEpEHHIN JAeprkaBi, IIPO MPaBO HA CBOO HAIIOHABHY 1CHTUYHICTh, B KiHIII
KIiHIIIB II€ MTPO KUTTS a00 CMEPTh.

® TIpo BilicekoBHil 0GOB'A30K 1 BilicbKOBY cIyxOy: 3akoH Ykpainm Bix 25 Gepesus
1992 p. URL: https://zakon.rada.gov.ua/laws/show/2232-12#Text
«[Ipo moOimi3amiiiHy MATOTOBKY Ta  MoOimi3amito»: 3akoHy  YKpaiHu
Bix 21.10.1993 p. URL: https://zakon.rada.gov.ua/laws/show/3543-12#Text
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I oce macramo 24 mortoro 2022 poxy. [leHb, KW 3MIHHB >XKUTTA
KOYKHOTO 13 Hac, KOJIM Tlovyaiacs >KOPCTOKa 1 KpruBaBa BiliHa, sKkoi €Bpoma He
Oaumia i3 yaciB apyroi cBitoBoi. Came TOmi NPHHAIUIO JO KOXKHOTO
YCBIIOMJICHHSI, 1[0 3aXHMCT BITYM3HU — I1€ HAIll EK3UCTCHINUHUI 000B’SI30K.
Came TOMY B Iiepli JHI BIHHU THCSYl JOOPOBOJIBIIIB, Kpallli CHHH 1 IOHBKU
VYkpainun cramu Ha 3axucT Birumsau. lle Oyno mnposiBoM HeaOWsKOTo
MaTpioTH3My, CBIIOMOCTI 1 PO3YMIHHS TOro, IO CJIOBa, IPOIMHUCaHI
B OcHOBHOMY 3aKoHi Ipo 3aXuCT BiTum3HM — 11e AIHCHO He TMOPOXKHIH 3BYK,
BOHHM HAIIOBHIUTHCS HEAOUAKNUM 3MICTOM.

3BuuaiiHo, 19 BiifHa 3aBHae BeNMWKOTO Jmxa YKpaiHi. OCHOBHE —
IIe JIOJCHKI BTpAaTH, aJpKe IUIA HAC KOXKHE XUTTA € Oe3niHHnM. HeoOximHO
3YIMHATUCS  HA  THTaHHI, TOB’S3aHOMY 13  CIIiBBiIHOIICHHAM
KOHCTHTYHIHHOTO O0O0O0B’A3Ky 3axwmatu Bitum3Hy 3 omgHOro OOKy Ta
HEBiJ'€MHHUM [IPAaBOM JIIOAWHU Ha )KUTTS 3 1HIIOTO.

JilicHo, y kpaiHi TpuBae 3aranbHa MoOumizamis. XBWIIS CBIIOMHX
IpOMaJisiH, sIKi JOOPOBUIBHO CTaiM 110 JaB 30poiHMX cuil YKpaiHH Bke
npoinria. [HON TpoMagsHu MO PI3HOMY CHPUIMAIOTh MOXJIMBICTH OYyTH
MOOUTI30BaHUMH. BiNbIIICTh 3 YeCTIO NpuiiMae 11e i BUKOHYE CBiif 000B’SI30K,
ane Oarato XTO OOITBhCS, XOBA€THCSA BiJ MOOLTI3aIii, IIyKae pi3Hi crmocoou
YHUKHYTH IOpu3oBy. Uu Moxkemo MM ix 3acymkysatu 3a ne? CxiaaHe
nutaHHg. Bei po3ymitoTs, 1o e BiliHa 1 Ha BilfHI MOXyTh BOWTH. barato
XTO BHIPAB/IOBYE CBOE HEOAKAHHS CIy>KHUTH IHCTHHKTOM CaMO30epeKeHHs, a
XTOCh MOJKE CTBEPDKYBATH, IO PHU3WK OyTH BOMTHM Ha BiifHI CymepednTh
HOT0 HEBil'€eMHOMY TIpaBy HA KHUTTS, SIKE KOHCTUTYI[IOHATICTH B OJJIH T'0JIOC
BH3HAYAIOTh SIK OCHOBOTIOJIOKHE.

Toxk sK CHIBBITHOCATBCS  KOHCTUTYIIHE IIpaBO Ha  JKUTTS
3 KOHCTUTYLIHHHM OOOB’S3KOM 3axHINaTd BiT4u3Hy, SKIIO0 0co0a HE Xoue
HOro BUKOHYBATH 10OPOBIJILHO?

be3yMOBHO, KOKEH Mae MpaBo Ha JKUTTSA. A YU MaJIM MPAaBO HA JKUTTS
MUpHI kuTeni bydi, sSIKMX po3CTpitoBaiM pOCiCchKi BilicbkoBi? UuM Mann
MPpaBO Ha KUTTS MeUKaHi Mapiymnoss, siki XoBaJiucs Biji pOCiHChKHX O0MO
y npamteatpi. CKUIBKM y Iii BiHI 3aTMHYJIO BiJl POCIHCHKHX KYJb i pakeT
TUTEH, KIHOK, JIFOJIeH TOXHIOro BiKy? be3yMOBHO BOHH BCi Majii IIpaBO Ha
XWUTTS. BoHH, SK 1 Bci MM, Ma€MO IpaBoO Ha Te, OI00 JepkaBa HAIE >KUTTS
saxuctwia. | y crarri 27 KoHcrurynii YkpaiHu, sika 1€ MpaBO TapaHTYeE,
3aKpIIUIEHO OOOB'SI30K JAEpiKaBW — 3aXWINATH JKUTTS JIOAWHU. | mepxkasa
BHUKOHYE€ Il 000B’SI30K uepe3 MpHU3My BCTaHOBIEHOTO cT.65 KoHctmrymii
VYkpaian 000B’SI3Ky KOXXKHOTO 3axumaTH Bitumsny. Amke Birtumsna me
0aTbKiBCbKa 3€MJIA, POJOWHA, PiHE MICTO, JIOAW, AKi TaM >KUBYTh, 1€ HE
TIIBKH 1 HE CTIBKH BiaAa 4M ypsa. To K BCi MU IMOBUHHI yCBiIOMITIOBATH,
IO 3aXMCT BiTYM3HM — Lie B MEpIIy 4epry 3aXMCT JIOJEH, I[bOro camoro
HEBIiJI’€MHOT0 IIpaBa Ha XKHTTSL.
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IlutaHHs TIPO CHIBBIHOIIEHHS TIpaB 1 OOOB’SA3KIB  JIOJUHHU
1 TpOMaJsSHUHA, MTOHATTS Ta 3MICTY 3ac00iB 3a0e3meYeHHs] KOHCTUTYLIHHIX
00OB’SI3KIB € OIHMM 3 HaWOUIbLI AMCKYCIHHMX B Haylli KOHCTUTYLIHHOTO
npasa. Ajne OajJlaHC MiX NPUBATHUMHU Ta CYCIUIBHHUMHU IHTEPECAMH 3aBXKAU
TSDKIB JI0 OIIIHKM 3HAYYIIOCTi 3arajibHOro, CYCIUIBHOTO IHTEpecy BCIX 4H
O1ITBIIOCTI JTFOIEH.

Tomy, mompu BTOMY Bij BiiiHM, mompu Oinb yTpaT, MU ITOBHHHI
MiATPUMYBaTH  PO3YMIHHS  3HAUYHNIOCTI KOHCTUTYWIHHOTO  OOOB’S3KY
3axuIarty BiTumsHy.

DOI https://doi.org/10.36059/978-966-397-298-5-31

3ABOPOHA BUKOPUCTAHHS JKEPEJI IHOOPMAIIIT
JAEPXKABU-ATPECOPA B OCBITHIX ITPOI'PAMAX
1 HAYKOBIH JISIJIBHOCTI

303y Ouexcanap Iroposuy
OOKMOp HOPUOUHHUX HAYK, OOYEHM,
3a6i0Y8ay HAYKOBO20 CEKMOPY NOPIGHANLHO20 KOHCIMUMYYIUHO20
ma MyHIYUNaibHO20 NPasd
Hayxo0-00ciono20 iHcmumymy 0epicasHo2o OyOieHuymea
ma micyesoco camospsoyeanns HAIIpH Yxpainu
M. Xapxis, Ykpaina

B ymoBax TpuBato4oi nmoBHoMaciiTabHOI (a3u pociiChKO-yKpaiHChKOT
BIHHM IJIKOM BHIpaBAaHO B YKpaiHi 3arocTpPrOETbCS — MpParHeHHs
nosz6asnenHst Pociiicbkoi @enepanii, K IepkaBu-arpecopa, il BIUIMBY Ha
KyIbTypHY, iH(MOpMaliiiHy, oOcBiTHIO Ta HaykoBy cdepu. Ile wmae
Oe3mocepesHE  BIAHOUICHHS /O THTaHb COLIAJBHOI  CIPaBeIMBOCTI,
30epeXeHHs YKPaTHCHKOI iIEeHTHYHOCTI Ta HaIllOHAIbHOI Oe3reku, Oepydn 10
yBaru BHKOpHCTaHHA Pocilicekoro @Denepariero 3a3Ha4eHUX cdep I
MOIIUPEHHST 1e0NOTii T.3B. «PyCBHKOTO Mipay». Y HTaHOMY KOHTEKCTI KpiMm
paHime Bxe pO3TITHYTOrO HaMH' 3akoHompoekTy Big 01.09.2022 p. peectp.
No 77212, mpUCBSYEHOTO AEKOMOHI3aIIi rymaHiTapHoi chepu YKpaiHu, Takox

1 Bosyms O. 1. (2022). Jlesii s3ayBakeHHs 40 3aKOHOmpoekry Ne 7721 mpo
JICKOJIOHI3aLi0 TyMaHiTapHOi cepr YKpaiHu. Po36umox epomaosaHcbKko2o CyChitbCmed sk
HeobXiOHa cknadosa esponeticvkoi inmeepayii Yxpainu (c. 124-128). JIsiB : Liha-Pres.
https://doi.org/10.36059/978-966-397-271-8-31

IIpoekr 3akony VYkpainu «IIpo nexosoHi3auiro rymanitapHoi cdepu YkKpaiHu»
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CBOTOJHI aKTyalbHUM € 3aKoHOMpOeKT Bif 04.08.2022 p. peectp. Ne 76333
mo0 3a00pOHM BUKOPHUCTAHHA JDKepen iH(opwmarii aep:kaBH-arpecopa
B OCBITHIX Iporpamax, HayKOBili Ta HayKOBO-TEXHIYHIN MisUIBHOCTI. AJDKe
HUHIIIHS BiJICyTHICTh 3pO3yMIJIOrO CTaBJICHHS AEP)KaBH O BUKOPHCTaHHS
Jokepen iHGopmanii JepikaBH-arpecopa BXK€ Mae HACTiJKOM IHII[IaTUBHE
MIPOTOJIOIIEHHSI OpraHi3aTopaMn OKpEMHX HAyKOBHX 3aXO[iB «3a00pOHH
BUKOPHCTAHHS HAYKOBHX Mpallb KPAiHU-OKYIAHTa»", 10 BOJHOYAC M€ JIEII0
CyIepewInBy NpaBOBY IIPUPOLYy B YMOBaxX BIJICYTHOCTI aHaJOTidHOI
3a00pOHHM Ha 3aKOHOJABUOMY PiBHI.

[epenycim, ciil TMOTOAWTUCH 3 BAKIMBICTIO MPOIOPLIHHOTO peary-
BaHHA JEpXXaBH Ha CydYacHI BHKJIMKH Ta 3arpo3d, 3yMOBIJIEHI
MMOBHOMACIITa0HNM BTOpPrHeHHAM Pocii 1o Ykpainu y motomy 2022 poxy.
Came TOMy MaeMO 3arajoM IiITPUMATH 3aKOHOAABUY IHIIIIAaTHBY MO0
m030aBICHHS BITYU3HIHOTO HAYKOBOTO Ta OCBITHHOTO MIPOCTOPY Bifl BILUIHBY,
a Hepiiko i maHyBaHHs pociiickkoro iHpopmaliiiHoro mpoaykry. Pazom i3
TUM, 3aKOHOIPOEKT N 7633 He mo30aBiieHHH HU3KM NPOTAJHMH 1 HEJOMIKIB,
II0 MOXKYTh HETaTHMBHO ITO3HAYMTHCh Ha MaiOyTHIH mpaBopeamizallii Ta
(akTHIHOMY JOCSATHEHHI #oro muteid. Came TOMY BBa)Ka€EMO JOULIBHUM
BHCIIOBUTH HH3KY 3ayBaXK€Hb 1 IIPOMO3HUIIH J0 JaHOTO 3aKOHOIIPOEKTY,
CTPSIMOBAHUX HA YJJOCKOHAJICHHS HOTO TEKCTY Ta 3MICTY.

Tak, 3akoHompoekToM Ne 7633 3ampoIlOHOBAHO BIAHECTH MO
Bu3HaueHHX 4. | cr. 6 3akony Ykpainu «IIpo ocBiTy» 3acan nep)kaBHOT
TOMITHKN Yy cdepi OCBITH Ta NPUHIMIIB OCBITHBOI IiSUTBHOCTI «3aXHCT
OCBITHBO-IH(OPMAIIHHOTO TPOCTOPY YKpaiHU BiA BIUIMBY pPOCIHCHKOTO
iMmepiani3my, SKHiA CTaB OCHOBOIO 3arapOHHUIIBKOI T€OTONITHIHOI JOKTPHHA
«pycckoro wipa»». Ilepm 3a Bce, B iHTepecax OuIbIIOi MPaBOBOT
BU3HAYCHOCTI BKa3zaHe MOTpPeOdye ICTOTHOrO pO3BUTKY BHKOPHUCTAHHX
TepMiHiB, 0Oe3 jaeTaiizaiii 3MICTy SKHX HaBelleHa HOpMa 3aJHIIaTHMEThCS
CYTO JeKJIapaTHBHOIO Ta HEOJHO3HAYHOI0. 30KpeMa HIEThCsI PO «OCBITHBO-
iHpopManiiHui  mpocTip  YKpaiHM»,  «pociiicbkuil  iMmepiaizmy,
«TEOTIONIITHYHY AOKTPUHY «PYCCKOTO Mipa»». B ocTaHHbOMY BUMAAKy 3aiyist
YHUKHEHHS KONI3iH Ta TEpMIHOJOTIYHOI CHHOHIMII ciymHUM Oyio

Ne 7721 (2022). https://itd.rada.gov.ua/billlnfo/Bills/pubFile/1454991

% TIpoexr 3akoHy Ykpainn «IIpo BHECCHHS 3MiH 10 ACSKHX 3aKOHIiB YKpaiHH II0X0
3a00pOHM BUKOPHCTAaHHS JUKepen iH(popMalil JepxaBu-arpecopa abo Jep:kaBH-OKYITaHTa
B OCBITHIX Mporpamax, B HAayKOBill Ta HayKOBO-TeXHiuHiil misuibHOCTI» No 7633(2022).
https /fitd.rada.gov.ua/billinfo/Bills/pubFile/1423808

XV Ml)KHapOI[Ha HayKOBO-NIPAKTHYHA KoH(epeHIis «3aKapnaTchKi IMpaBoOBi

yutaHHA. [IpaBo sK IHCTPYMEHT CTIiHKOCTI Ta PO3BHTKY B YMOBaX CYYacHHUX
nuBimizamiinux ~— BukiamkiBy (2023, 27  xsitHa).  https:/drive.google.com/file/d/
1jAktNjwX7HIFY Xscty_17FloVgZpCusd
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W Y3TOJDKEHHS JaHOTO TEPMiHy 3 Ne(iHIII€I0 «ieooris pyccKoro mipay,
nependaveHoro 3aKoHOpoekToM Ne 7721.

Kpim Toro, akTyamizyeThcst He JIUILIE TPOTOJIONICHHS 3aXUCTY OCBITHBO-
iH(pOPMAIIHHOTO TPOCTOPY BiJ| BIUIMBY POCIHCHKOTO iMIepiaii3mMy 3acaoro
OCBITHBOT JIep)KaBHOI TMONITHKH, ajle ¥ peanbHe BiIoOpaxkeHHs B 1l
MOJIO)KEHHAX Takoi 3acaau. BoueBuab, HajeXHE INPAaKTUYHE BTUICHHS
BUIICBKA3aHOI 3acai HEe Mae OOMEXKYBaTHCh TIUIBKH 3a00POHOIO
BUKOPHCTaHHS JpKepell iH(popMallii Aep>kaBu-arpecopa, a nmorpedye i iHmmx
IOPUINYHUX Ta OpraHi3amiiHuX (opM, 3ac0o0iB i TapaHTii.

3BepTae yBary, IO aBTOPH 3aKOHONPOekTy Ne 7721 mponoHyrOTh
3a00pOHNTH HE caMe BUKOPHUCTAHHS JDKEpeI iH(pOpMaIlii, a JIMIIe MOCHIaHHs]
Ha HuX. Ha Hamy IyMmMKy, @€ TIOSCHIOETBCS TIPAarHEHHAM YHHUKHYTH
HMOBIPHOTO TOpPYIIEHHS KOHCTHUTYLIHHO TapaHTOBAaHOI CBOOOIM HAayKOBOI
tBOpuocTi (c1.54 KoHcTHTywii Ykpainu®), B KOHTEKCTi JOTPHMAHHS SKOI
BOAYaeThCs CYNEPEWwIMBOIO MPUHHATHICTh OOMEXKEHHS BHKOPHCTaHHS
BiZMOBiMHUX pKepen iHpopmartii. Jlo peui, ockinbku 3akoHOIPoeKT Ne 7721
(hakTHYHO JOMyCKAae OKPEeMi BHKIIIOUEHHS 3 BCTAHOBIICHOT HUM «3a00pOHNY,
HaCIIpaBIi y HBOMY HAEThCS IpO «OOMEXKEHHsD IIOCHJIAaHHS Ha NEBHI
Jokepena iHdopmMariii (a He HIONTO TPO 3a0OPOHY IX BHUKOPHUCTaHHS), IO
aKTyalli3y€ YTOYHEHHS] Ha3BU JAHOTO 3aKOHOIIPOEKTY.

[Tpn pomy, 3a00poHa MOCKIIAHHS Ha BIATIOBITHI JpKepena iHpopMarii
6e3 ogHOUacHOi 3a00pOHM X BHKOPHCTaHHS Ha MPAKTHII MOXE IMOOIYHO
CTUMYJIOBATH AaKaJIeMidHy HENOOpOdYecHiCT. AJDKe Taki JpKeperna
iHpopmarii BipoTiIHO Haxami MPONOBKATH BHKOPHCTOBYBAaTH B OCBITHIX
1 HAyKOBO-OCBITHIX Iporpamax, pe3yJbTaTax HayKOBUX JOCHTI/KCHB, alle BKe
0¢3 (popMaIbHOIO MOCHIAHHS Ha HUX.

Tak uM iHaKIIe, OCHOBHA ifges 3akoHOIpoekTy Ne 7721 mossirae
y 3a00pOHI NMOCWJIAaHHS Y CKJIaJ0BUX OCBITHBOI MPOrpaMH, HAyKOBO-OCBITHIX
nporpamax i HayKOBUX JIOCII/DKEHHSX Ha JuKepena iHpopMallii, ki CTBOpeHi
Ha TepuTOpii JepkaBU-arpecopa, ii Aep>KaBHOIO MOBOIO UM I'POMAJISTHUHOM,
IOPUIUYHOI0 0CO00I0, 3apeeCTPOBAHO0 HA TEPUTOPIi JepixaBU-arpecopa abo
KiHIleBUH OcHedimiap SKOi € ii pe3ueHTOM.

VY TOl ke yac MiJIKOM OYiKyBaHa iCTOTHa CKJAIHICTh MPAKTHYHOI
peanizanii naHoi 3a00pOHH, IO BHMarae BiJl aBTOpa OCBITHBOI, HAyKOBO-
OCBITHBOI TIpOTpaMH YU HAyKOBOTO JOCIHIIKEHHS Yaco- 1 TPYHOMICTKOI
OIIHKM HAsBHOCTI a00 BiJCYTHOCTI TEpEeNiueHHX KPHUTEPIiB IMOXOIKECHHS
TOro 4d iHmoro mkepena iHdopmarii. [Ipu mpoMy, y 0araThox BHITaIKaxX
TOYHE BHU3HAYCHHs TPOMAISHCTBA aBTopa JpKepena iHopmariii 4u
MTOXO[KEHHS/TIPUHAIICKHOCTI BIAMOBIAHOT IOPHINYHOI 0COOHM (SIKi 10 TOTO K

® Koncruryuis Yxpainu Ne 254x/96-BP (1996). Bidomocmi Bepxosnoi Padu Yipainu,
(30), 141.
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MOXYTh 3MIHIOBATHCh) € MaiKe HEMOXXIMBOIO 3a/auelo He JHIIe Ui
BUEHMX, ajle ¥ 7151 JepKaBHu.

3anuuiaeTbesi JUCKYyCIHHUM 1 HE OXOIUICHHS 3a3Ha4€HOI 3a00pOHOI0
JoKepen iHpopMalii, CTBOPEHMX Ha THMYacOBO OKYIIOBaHIH Jep)KaBoro-
arpecopoMm Teputopii. Hanpukmanm, imetscss mpo kepena iHbopMmaliii,
CTBOpEHI He POCIHCHKOI0 MOBOIO I'pOMa/iTHAMU YKpaiHH — CHIBpPOOITHUKaMU
JIIOYMX HAa TIMYAacOBO OKYIOBaHIH TEPUTOPII KBa31 «3aKialiB OCBITHY». AJlKe
3rigHo 4.6 cr.5 3akony Ykpainu Big 15.04.2014 p. Ne 1207-VII Ykpaina ne
BH3HA€ AaBTOMaTH4YHE HAOyTTA I TpoMaasHaMmH, SKi MPOKUBAIOTH HA
TUMYacoBO OKYIIOBaHiM Tepuropii, rpomansHcTBa Pocii. Takoxx He MoxHA
MOTOANTHCH 3 HENOIIMPEHHSM 3a00pOHM TIOCHJIAHHS Ha JpKepena
iHpopmaii, mo moxoaats 3 Pagsacekoro Coro3y, Ta Ha [pkepena iHopmarii
Binmopyci, sxka mompm ii pomb y 30poiHiii arpecii Pocii mporm VYkpainn
IOPUINYHO He Oyia BU3HAHA JeP)KaBOI0-arpecopOM.

3 iHmoro 00Ky, BpaxOBYIOYH TPUBAIY BIICYTHICTh B YKpaiHi MOCIiZOBHOT
JIepKaBHOI MOBHOI TMOJIITUKH, CIYLIIHUM OyJie BCTAHOBUTH BHKJIIOUEHHS IIOJI0
MO>XJIMBOCTI TIOCHJIaHHSI Ha jpkepena iH(popMallii, siki CTBOpPEHi pPOCIHCHKOIO
MOBOIO, aJie Ha TepHUTOpii YKpaiHu Ta/abo il rpoMaiHaMu 10 HaOyTTs YHHHOCTI
3akoHONpoekToM Ne 7721. lle MO03BOSMUTH YHUKHYTH CYINYTHBOI ILKOIH
BITYM3HSHIN OCBITI Ta Haylli, 3aM00IITH IITYYHOMY OJIOKYBaHHIO iX HeGararbox
aKTyaJIbHUX HalpaIfoBaHb.

Kpim Toro, 3akononpoext Ne 7721 He nependavae >K0JHNX KOHKPETHHX
MPAaBOBHX HACTINKIB HENOTPUMAHHS BCTAHOBIIOBAHOI HHM 3a00pOHHU
MTOCWJIAHHS Ha BIATIOBIAHI JoKepera iHpopMallii, o B yMOBaX HEJIOCTaTHBOI
MPaBOCBIAOMOCTI (PaKTUYHO MOXKE HIBETIOBAaTH 3HAYCHHS TaKOi 3a0OpOHHU.
Ha nHamy aymky, 10 HacliIKiB MOpYIICHHs JaHOT 3a00pOHM MOCHIIaHHS Ha
Jokepena iHdopMallii HacamIiepel Ma€e BIIHOCUTUCH 3a00pOHa akpeIuTallii Ta
BUKOPHCTaHHS OCBITHIX 1 HayKOBO-OCBITHIX TIpOrpaM, BpaxyBaHHS;
pe3yNbTaTiB  HAYKOBUX JIOCHIDKCHb JIIS  arecTaiii KajapiB  BHUIIOT
kBayiikarii, JileH3yBaHHS OCBITHBOI AisIIBHOCTI TOMIO. X04a cama 1o coOi
HasBHICTh y HayKOBOMY JOCJIJDKEHHI 3a00pOHEHMX TOCHJIaHb Ha JpKepela
iHpopMarii 00’€KTHBHO He TT030aBIIs€ TaKe JOCIIIKEHHS HAYKOBOI IIHHOCTI.

TakoX 3alMIIAETHCS BIJKPUTHM THTAHHS FOPUIUYHHUX HACIHIKIB IUIS
THX OCBITHIX, HAyKOBO-OCBITHIX ITPOTPaM Ta HAYKOBUX JOCIIJUKEHb, B SKUX
MTOCHUJIaHHS Ha 3a00pOHEHI Jxepena iHopmartii Oy BKIIOYEHI 10 HAOyTTA
YUHHOCTI 3aKoHOIpoekToM No 7721. ToMy MOTOMXYEMOCH 3 OOIPYHTO-
BaHICTIO BCTAaHOBJICHHS HHM IIEPEXITHOTO Mepiofy TPUBAIICTIO 5 POKIB,
B MEXaxX SKOTO JOIyCKaTHMEThCS MPOJOBKEHHS BHKOPUCTAHHSA MOIOHMX
OCBITHIX 1 HAYKOBO-OCBITHIX IIPOTPaM, pe3yJIbTaTiB HAyKOBUX JOCII/)KEHb.

Hacamkinens, 3a00poHA BHKOPUCTaHHS pKepen iH(opMarlii aepikaBu-
arpecopa He MOBHHHA OyTH HaZMIPHOIO Ta HENPONOPLIHHO0, 3aBAaBATH IIKOAN
00’€KTMBHOCTI Ta TOBHOTI BITYM3HSHUX HAYKOBUX JIOCHIIKEHb. AJDKE,
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HAINpUKIAJ, 3rigHo cT. 2 3akoHy Ykpainu Bim 25.06.1993 p. Ne 3322-XII Bca
HayKOBO-TEXHIYHA 1H(OpMAlliss BU3HAHA CYCHUIbHMM HanOaHHsaM. Tomy mis
NpOBeJIeHHs B YKpaiHi (yHIaMEHTAIBHHX 1 TPUKIIAIHAX HAYKOBUX JOCIIIKEHb
(Hacamnepen y raity3sx MeJULMHU, TPUPOIHMYMX 1 TEXHIYHUX HAYK) MOXKe OyTH
BUIPABJaHUM BUKOPHCTAHHS yCIX NOCTYIMHHX Jkepen iH(opmarnil. B okpemnx
BUIA/KaX OYIKyBaHA KOPUCTH JUIsI PO3BUTKY BITYM3HSHOI HAYKH 1 TEXHIKU BiI
BUKOPHCTaHHs JhKepen iHpopmarii jaepikaBu-arpecopa (sKi He MICTSTh
MPONAraHANCTCHKUX PHU3MKIB) MOXKE IIEpEBHUIYBAaTH HETATHBHE COMLiaJbHO-
TOJIITHYHE 3HAYCHHS iX BUKOPUCTAaHHA. 30KpeMa #meTrbcs 1 mpo HayKoBi
HAIpallOBaHHS  Jep)KaBH-arpecopa Yy  BiiiCBKOBIM ramysi, 3 IHUTaHb
TH(QOPMAIIHHO-TICHXOJIOTTIHUX OTIepaIliii TOIIO.

Takum umHOM, B yMOBax TpmBarodoi arpecii Pocii mporm VYxpainm
€ aKTyaJIbHIM OOMEKEHHs BUKOPUCTAaHHS Jhkepen iHpopMarii repskaBu-arpecopa
(me timekm Pocii, a # bimopyci) B OCBITHIX, HayKOBO-OCBITHIX Iporpamax
1 HayKOBHMX JIOCI/DKEHHSX. BCTaHOBIEHHS Takoro OOMEXEHHS Mae OyTH
PO3YMHHM 1 TIPOMOPIHHHNAM, MOEIHYBATHCh 3 YITKMMH HACTIAKAMU IOPYIICHHS
JIAHOTO OOMEXKEHHsI, HEe 3aBJaBaTH ILIKOAM PO3BUTKY BITUM3HSIHOI OCBITH Ta
HayKd, a TaKoXX TIepeadavyaTd AOCTaTHIM IepeximHui mepiox 1 JOoIycKaTd
BUKOPHCTaHHSI JuKepen iH(popMallii, CTBOPEHHX POCIHCHKOI0 MOBOO Ha TEPUTOPIi
VYkpainu Ta/abo i TpoMaiTHaMu IO BCTAHOBJICHHS BiIIOBITHOT 3200pOHH.

DOI https://doi.org/10.36059/978-966-397-298-5-32

PO3JIYMHU ITPO MOLIYK OIITUMAJIBHOI ®OPMU ITPABJIIHHSI
B YKPATHI

Kop:x Irop ®enopoBuy
OOKMOP 10PUOUHHUX HAYK, CAPWIUT HAYKOSULL CNIBPOOIMHUK,
3ACMYNHUK KEPIBHUKA HAYKOB020 YEeHMP) eNeKMPOHHO20 NAPIAMEHN)
ma npagoesoi inghopmayii
Heporcasnoi nayxosoi ycmanosu «Incmumym inghopmayii, beznexu i npasa
Hayionanvuoi akademii npasosux nayx Ykpainuy
M. Kuis, Ykpaina

B HaykoBHX Ta MOJITHYHHUX KOJaX YKpaiHHU MPOJOBXKYETHCS TOUUTHUCS
JIUCKYCi IIOAO ONTHMAJbHOCTI (OpMH AEp)KaBHOTO MPABIiHHS I
Ykpaiau, ToOTO 3IiHICHIOETBCS TEOPETHYHUI IMONIYK ONTUMANBHOI (opMH
npaBiiHHs st Hamoi kpainu. [Ipy 1nboMy HEOOXiZHO 3a3HAYMTH, IO
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MIPOTATOM TEPMiHY Iil HUHIIIHBOT KOHCTI/ITyui'l'l MOJIiTHKaMKu Y KpaiHu, sKi
NPUXOJMIN [0 BJIAAM, NCKUIbKA pa3 3MIMCHIOBATHMCSA il MIOA0 3MiHU
icHytouoi Ha TOM uac ¢opmu mnpasiniHHg. [lpuitHata B 1996 poui
Koncruryuis nepeabauana npe3naeHTChKy (GopMy MpaBiIiHHS y AepiKaBi, 3a
K0T y BUKOHaB4il CHCTeMi JiepkaBHOI Biaau okpim IIpe3unmeHra, yacTuHy
(GyHKIIH 3a3HaueHOl TITKKM Biagyd BHUKOHYBAaB NpeM €p-MiHICTp. 3rigHO
3 Koucrurynieto Ilpesnment VYkpainm BusHaBaBcsi [7aBoro jaepxaBu
1 OJJHOYAaCHO OYOJIIOBaB JIep)KaBHY BHKOHABUYy BIally, HE3BaXKaloYW Ha Te,
IO BUIMM OPraHOM Yy CHCTEMi OpraHiB BUKOHABYOI BIaau OYyB 3a3HauCHUH
Kab6imer MinictpiB VYkpainm. Tak camo, sk 1 B ©Oaratbox KpaiHax
3 Mpe3ueHTChKo (opmoro mpaBmiHHsA, B KoHcTutymii OyB 3akmageHuit
MEXaHi3M CTPUMYBaHb 1 IPOTHUBAT.

Heo0xigHO 3a3Ha4WTH, IO i3 PO3BUHYTHUX KpaiH CBITYy HIXTO HE MaB
nmaHy ¢opmy mpasninas, okpiM [liBnernoi Kopei. Lle 6ynu kpainm, siki ctanm
Ha NUIAX HE3aJeXHOCTI, abo Oyl B €KOHOMIYHOMY BiJHOIICHHI Majo
po3BuHyTHMH. KpiM TOro, Taki KpaiHH CKIaJajid MEHIIICTh i3 3arajabHOT
KIJTBKOCTI KpaiH 3 TNpe3uIeHTChKOIo (opMoro mpaBiiHHsA. Tak, 10 KpaiH
3 TIPE3UCHTCHKOK (hOPMOIO TPABIIHHS 0€3 TpeM’ ep-MiHICTpa, SKi CKIIaIain
OIBIIICTh Y 3arajpHill KUIBKOCTI 3 MPE3UIEHTCHKOI0 (hOPMOIO TpaBIIiHHS,
BIJTHOCWINCH Taki KpaiHW, sK: ApreHTuHa, bpaswmis, InnoHesis, Mekcuka,
CHIA, TypeuurHa Ta iHIII MEHII PO3BHHYTI KpaiHH.

B  HaykoBHMX  JOCH/DKCHHSX  BHIUIAIOTH  TOJOBHI  O3HaKH
MIPE3UIEHTCHKO1 PeCITyOITiKI:

— JOTpUMaHHSA (OPMATBHUX BHMOT >KOPCTKOTO TOMUTY BIaA i 3ampo-
BapKEHHS 30a71aHCOBAHOI CHCTEMHU CTPUMYBAHb 1 IPOTHBAT;

— 00paHHs MMPe3nICHTa Ha 3aralbHIX BUOOpax;

— MO€JHAHHS TOBHOBAXXCHb TJIABM JIEPXKaBU 1 TJIaBU ypsiiy B 0COOI
Npe3u/IcHTa;

— QopmyBaHHS ypsAy IPE3UACHTOM JIMIIE 32 OOMEXKEHOI Y4YacTio
MapJIaMenTy;

— BIICYTHICTb MOJITUYHOI BiAMOBINAILHOCTI YPSAY MEPE NapiaMeHTOM;

— BIICYTHICTb ITpaBa IJIaBH JIEP’KaBH Ha PO3IYCK MapiIaMeHTy;

— BIJICYTHICTh IHCTUTYTYy KOHTPAacHTHYyBaHHS, TOOTO CKpIIUICHHS aKTiB
Mpe3uICHTa MiAMUCaMH MIHICTPIB, SKi O 1 HECIIH 3a HUX BiL[HOBiIlaJ‘ILHiCTBZ.

VYkpalHCBKHI BapiaHT TPE3UICHTCHKOI peciyONiku OyB 3MilIaHWM,
OCKIIbKM MaB TIeBHI O3HaKd, SKi He OyIM TNpUTaMaHHI «IHCTHM
MPE3UICHTCEKUM pECITyOJlikaM: HasSBHICTh IIpeM’ €p-MiHICTpa; HasIBHICTBH
MIZAKOHTPOJNILHOCTI 1 mif3BiTHOCTI BepxoBHiit Pami VYkpainum y Mexax,

! Koncrurymis Vipainn: 3akon Ykpainn Bix 28 uepsus 1996 p. Ne2 254x/96-BP /
Bepxosna Pana Ykpainu. Bidomocmi Bepxosnoi Paou Ykpainu. 1996. Ne 30. Cr. 141.
dopMu  JepKaBHOTO  MpaBiiHHA Ta  JgepxkaBHoro  ycrporo.  URL:
https:// osvita.ua/vnz/reports/gov_reg/17764/ (nara 3Bepuenns 29.03.2023).
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nependadenux y crartsix 85, 87 Koncrurynii Ykpainu (IIOBHOBa)KEHHS
BepxoBHoi Pagu Ykpaiun); HasBHicTh npaBa [Ipe3ugenrta Ha po3nyck BPY;
HasIBHICTh IHCTUTYTY KOHTPACHUTHYBaHHSI.

Taka cuTyaliss HE BJIAIITOBYBajia IMEBHE KOJO IMOJMITHUYHUX [ISYiB,
i B 2005 pori o Koucrurymii Gynu BHeceHi meBHI 3MiHE®, sKi 3MiHHIK
KoH(irypamito ¢opmu mpaBmiHHI B YKpaiHi, CTBOPUBIIM (DAKTUIHO
napiaMeHTchbky  (opMy JepkaBHOro mpamimiHHA. [IpaBma, BHHNIIO
SK 3aBXKIM — 3MilllaHa CHCTEMa 3 BIANOBIAHUMH HEJONIKaMH, SIK IMOKazaia
MpakTrKa QyHKIIOHYBaHHS Takoi PopMu.

Y 2010 poui Pimenusm Koucrurymiiinoro Cyay Vkpaian® sragammii
Bumie 3akoH OyB BH3HAHWN HEKOHCTHUTYIIIHHUM y 3B’S3KY 3 MOPYUICHHSIM
KOHCTUTYLIHHOI MPOIeTypH HOTO O3Sy Ta MPHHHATT, 1 Oyjia moBepHyTa
pemakuis Koncrurymii 1996 poxy. A y 2014 pomi monoxxenast Koncturymii
VYkpainu, npuitaaroi Ha msTiil cecii BepxoBHoi Pagn Ykpainu 28 depBHA
1996 poky, i3 3MiHAMH 1 JOTMOBHCHHSIMH, BHECCHHMH 3aKOHAMH YKpaiHU
Ne 2222-1V Big 08.12.2004, Ne 2952-VI Bixg 01.02.2011, Ne 586-VII Bin
19.09.2013, Bu3HAHO TaKMMH, IO € YHUHHUMU Ha TepuTopili YKpaiHu
[TocranoBoto BepxoBHoi Paau YKpa'iHI/IS, sIKa Y TOMY K poIli Oylia ckacoBaHa
3akosoM®, IKEM GYJI0 MiTBEpKEHO 3MiCT 3rafaHoi [10CTaHOBH.

Cuin 3a3HaumTH, 1110 HE3BAKAIOUM HA BKa3aHi TpaHcdopmallii, icHyroua
B KpalHI CHCTEMa JEp)KaBHOTO  YNPABJIIHHA  JEMOHCTPYE  CBOIO
Hee()EeKTHBHICTD, BHYTPILITHIO CYIIEPEWINBICTh, BilIpBaHICTh BiJl TPOMAJSH 1,
SK pe3yJbTaT, BUCTYIA€ OJHICI0 3 MPUYMH CTPUMYBAHHS MOJCPHi3amiiHUX
MIPOIIECiB Ta CHCTEMHHUX IEPETBOPEHB B yCiX cepax pO3BUTKY CYCIIIBCTBA.
Jlo OCHOBHHMX TPHYMH HE33JAOBUIPHOTO CTaHy JEpKaBHOTO YIPaBIiHHSA
S1. Paauin BiZHOCHTH: BIACYTHICTH HaJIe)KHOI HOPMATHBHO IPAaBOBOI 0a3u
3 PeryJroBaHHA isJIBHOCTI OpraHiB Aep)kaBHOI BiIagd, Hee(EKTHUBHICTH
CHUCTEMH B3a€EMOJII OpraHiB JepKaBHOI BIagd Ha LEHTPAIbHOMY,

3 IIpo BHecenns 3miH 10 Koncturynii Ykpainu: 3akoH Ykpainu Bix 8 rpynans 2004 p.
Ne 2222-1V / Bepxosua Pama Vipainn. URL: https://zakon.rada.gov.ua/laws/ show/2222-
15 (nara 3Bepaenns 29.03.2023).

* Pimennst Koncruryuiitnoro Cyay Ykpainu Bin 30 Bepects 2010 p. Ne 20-pri/2010 /
BepxoBna Pama Ykpaiau. URL: https://zakon.rada.gov.ua/laws/show/ v020p710-10#Text
(mata 3Bepuenns 30.03.2023).

® Mpo Texer Koncruryuii Ykpainu B pemaxiuii 28 uepsHs 1996 poky, i3 3Mizamu
1 JOIIOBHEHHSIMH, BHECEHMMM 3aKoHaMM Ykpainu Bix 8 rpymus 2004 p. Ne 2222-1V,
Bix 1 motoro 2011 poxy Ne 2952-VI, Bix 19 BepecHs 2013 poxy Ne 586-VII: IlocranoBa
BepxoBuoi Pagu Vkpainum Bim 22 motoro 2014 Ne (mara 3Beprenust 30.03.2023) /
BepxoBna Pama Vkpainun. URL: https://zakon.rada.gov.ua/ laws/show/750-18#n19
(nata 3Bepuenns 30.03.2023).

6 IIpo BigHOBNIEHHS Aii OKpeMux monoxxenb Konctutymii Ykpainu: 3akoH YkpaiHu Bif
21 mororo 2014 p. Ne 742-VII / BepxoBua Pama Vkpainu. URL:
https://zakon.rada.gov.ua/laws/show/742-18#Text (nara 3BepHenns 30.03.2023).

144



perioHaJbHOMY Ta MICLIEBOMY PIBHSIX, HEIOCKOHANICTh CUCTEMH JEPIKaBHOT
Ta MyHIIUNAIBHOI CIIyKOH, HEIOTPUMAHHS OpraHaMH BHKOHABUOI BJIAJH Ta
MICIIEBOTO CAaMOBDSTyBaHHs! IPHHLMIIB BiAKpHTOCTI i mpo3opocti’ [7].

Jlo 3a3HaueHMX NPHYMH, HA HAUly AYMKY, JOLLIBHO JOOaBUTH TaKOX
i HasBHY B Ykpaini KoHcTuTywilo, sika BH3HAuae Nep)KaBHE YIPaBIiHHS
3MIIIaHOTO THITY 1, TOJIOBHE, MPOAYKTYE Jyali3M BUKOHABYOI BiIagu. Y Takii
HaIBIIPE3UACHTCHKIH peciyOuini € mpe3ugeHT 1 npem’ep-MiHictp. [pesu-
JEHT Mae€ JiHCHy BHMKOHaBYy BIIQJy Ha BiMiHY BiJ MapiIaMeHTCHKOI
pecmy0Iiku, aje 4acTHHY 3 (QYHKIIH TTIaBH ypsoy BUKOHYE TaKOX MpeM’ep-
MIHICTp, SIKHH Jy’Ke€ 4acTO B OKPEMHX KpaiHaX € TOJIOBOIO 3aKOHOJAaBYOrO
Oprasy.

3a3HayeHi NPUYMHM HETaTHBHO BIUIMBAIOTh, HacaMIepes, Ha MHUTaHHSI
3a0e3nedeHHs] HaIllOHAIBHOI O€3MeKH, OCKUIBKH OJHAa CKJIagoBa CyO €KTiB
cexTopy 6e3meku i oboponu mianopsiakosadi [lpesnnenty Ykpainu, a inma —
Kabinery Minictpie Ykpainu. HarionaneHa Oe3meka, sIK CTaH IPaBOBOI
YIOPSAKOBAHOCTI KUTTS CYCHIBCTBA 1 JEp)KaBH, € KIFOYOBUM (HaKTOPOM
caMO30epeXEeHHS  YKPaiHCBKOTO  CYCIUIbCTBA. PeallbHICTh  3MII[HEHHS
HalllOHATbHOI  O€3MeKH  MEepeBaKHO  3aJIeKUTh  BiA  PaIlioHAJIBHOTO
MIEPEOCMHCIICHHS TPAAWIIMHUX JOTM 1 CTEpEOTHIIIB B PO3YMIHHI LBOTO
(deHoMeHa, a Takok (OpM 1 METONIB HOro 3a0e3leYeHHS B MOTOYHHX
TpaHcopmaniiinnx ymoBax. B ymoBax pociiicbkoi Bo€HHOI arpecii, sika
HOCHUTD TiOpHIHMI XapakTep, 3a0e3MeueHHs HallloHAIbHOI Oe3nekn YKpaiHu
€ JKUTTEBO-BAXIMBOIO HeoOXimHicTio. Jlmme wepe3 cywacHe, e(peKTHBHE,
CBO€YACHE YIIPABIIHHI TAHOK CHEpOr0 MOXKIUBE MOAAJbIIE iCHYBaHHI Ta
MMOANBINTNA PO3BUTOK YKPATHCHKOTO CYCIUIBCTBA, YKpaiHM B IIJIOMY.
A TOMy 3a3HaucHEe BHUMAra€ came KOHCOJIIJIOBAHOI'O YIPABIIIHHSA, 10 JacTh
3MOI'y TapMOHI3yBaTH IiSUTbHICTh Ta MIABHIIUTH C(PEKTHBHICTH CYO’ €KTIB
ceKkTopy Oe3rneku i 000pOHH, PO3B’SI3aTH IIUPOKUIN CIIEKTP 3aBJaHb, 30KpeMa
y KPH30BUX CHUTYaIliSX Ta B OCOOJIMBHH TEPioz.

3a3HaveHe BUILlE BUMarae yAOCKOHaJICHHS iCHyI04oi B YKpaiHi ¢popmu
JICp’)KaBHOTO YNIPaBIIiHHSA, HOrO OCY4YaCHEHHS BIAINOBIJHO O ICHYIOYHMX Ta
YCIIIIHUX y IBOMY CEHCi y cBiTi kpaiH. HaiOinpm ontumanbHUMHA
BapiaHTaMH, Ha HaIly IyMKY, MOXYTb OyTH abo dWCTa Npe3nAEeHTCHKa
¢dopma nepxkaBHoro ynpasniHeg (npuxnmax — CIHIA), abo x uuncra
mapiJaMeHTChKa (opMa [epKaBHOTO YIIPABIIHHA, SKYy MArOTh OUIBIIICTH
€BpoNeHchKUX KpaiH. KBiHTeceHmiero naHuX (opM IepKaBHOTO YIPABITiHHS

7 Pagum SI. ®. JlepxaBHe ympaBuiHHA B YKpaiHi: cTaH, mpoGleMu Ta TeHACHUl
PpO3BHTKY (32 MaTepiaiaMi €KCIEePTHOI JOMOBI/I HAI[IOHAJILHOTO IHCTUTYTY CTPATEriuyHUX
JOCIIIKEHB). BYKOBUHCHLKUIL GICHUK OEPAHCABHOI CLyHCOU Ma MICYeB020 CaMO8P0YEAaHHSL.
2009. Ne 1. C. 11-12. URL: http://www.cppk.cv.ua/i/1131228.pdf (mara 3BepHEeHHS
30.03.2023).
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Mae CTaTH e(QeKTHBHA CHUCTeMa CTPUMyBaHb Ta MPOTHBAr, sKi OyIoyTh
JIieBUMH 1 e(eKTHBHHUMHU CYNpPOTH ICHYIOYMX Ta HMOBIpHHMX 3arpo3 Juist
VYkpainu.

BucHoBok. TakyM 4rHOM, HEIOMIKH HUHINIHBOI CHCTEMH JIEPIKABHOTO
yIpaBiiHHA O00’€KTHBHO  BHKIHMKAIOTh JUCKYCil TIpO  HEOOXiAHICTh
MIPOBEJCHHS BiANOBIAHUX 3MiH. OJHAK, cepell TUX, XTO NMpodeciiHo BUBYAE
(yHKIIOHYBaHHS pPi3HUX (OPM NpaBIiHHA, ICHYIOTH JOCHUTH Di3HI JyMKH
mo0 HeoOXigHOCTI 3MiHM (hopMH TpaBiiHHSA B YKpaiHi. Ha Hamry nymky,
B YMOBaxX CTAaHOBJICHHS YKpAiHM SIK HE3aJIe)KHOI, I€MOKPAaTHYHOI, ITPaBOBOT
JIepKaBH, y Tepio]] €BPOATIAHTHYIHOI iHTETpaIlii, 3a3Ha4eHi BHIIEe podIeMu
MOXXYTh OYTH YCIIIIHO BHpILICHI 32 YMOBH BIIPOBaKCHHS NPE3UICHTCHKOI
(opMu TpaBIIHHA 3 HAJIEKHOIO Ta MJI€BOI0 CHCTEMOIO CTPHMYBaHb 1
MPOTHBAT, 1 sIKa MAaKCHMAIBbHO Oyne HaOMIMKEHOIO A0 CHCTEMH Iep>KaBHOTO
ynpasiiaas CIIA.

DOI https://doi.org/10.36059/978-966-397-298-5-33

OCOBJINBOCTI 3ABE3IIEYEHHS ITPABA HA TPOMA/ISIHCTBO
HA TUMYACOBO OKYIIOBAHHUX TEPUTOPIAX

KocisioBa Ouabra IBaniBna

KaHOuOam noimuyHux HayK, Ooyexm,
ooyenm Kapeopu meopemuko-npagosux OUCYUnJin
Heporcasrozo nodamrosozo ynisepcumemy
m. Ipninw, Yrpaina

I'pomansHCTBO € 0COOIMBHM TPAaBOBHM 3BSI3KOM MiX (Hi3HUHOIO
0c0o000 Ta JEepHKaBOI0, HIO 3HAXOJUTh CBill BUSB y B3a€EMHHX MpaBax Ta
oboBsizkax. CraH TpOMaJSHCTBA CKIIAQJIA€ OCHOBY IIPABOBOIO CTaTyCy
iHAMBima, #oro MpaBOCYO’€KTHOCTI. B OCHOBOMOJIOKHUX MiKHAPOTHIX
JIOKYMEHTaX, 30Kkpema y cT. 15 3aranbHol nexiaparliii nmpaB JIIOAMHH Ta II. 3
cT. 24 MiKHapOIHOTO IMAKTy MpPO TPOMAJSHCHKI 1 MOJITHYHI mpaBa
TPOMAaJHCTBO BH3HAUEHE SIK Cy0 €KTHBHE OCHOBOIIOJIO)KHE IPaBO ocobu’.
Buxonsun 3 11p0ro, 3MIiCTOM NpaBa Ha IPOMAJASHCTBO € MPABO Ha HAOYTTS

! Zarambua neknapamist npas groxauHu: Jlekmapamis Big 10.12.1948 p. URL:
http://zakon2.rada.gov.ua/laws/  show/995 015; MiKHApOAHUIT ~ MaKT  TPO
rpoMaisHChbki 1 momiTuuni npasa: IMakt Big 16.12.1966 p. URL: http://zakon3.rada.
gov.ua/ laws/ show/ 995_043
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IPOMAJISIHCTBA, 30€peKeHHs TPOMAITHCTBA a00 BiIMOBA Bill HBOTO, & TAKOX
NPaBO HA MOJIETIIEH i BAPIaHT BiHOBICHHS IPOMaITHCTRA,

[IpaBo Ha rpoMaisSHCTBO HE TIIBKU IMPOTOJIOUIYETHCS, aje i 3abe3
NEeYYETHCS CHCTEMOIO TapaHTIH MIKHApOJHOTO Ta HAI[lOHAJBHOTO PiBHIB.
JoTpumaHHs 1IbOTO TpaBa 3 OOKY JepKaB KOHTPOJIOEThCS Pajoro 3 mpas
moauHy Ta YrpasiiaasaM BepxosHoro Komicapa OOH 3 npas MOTUHK’.

3ampoBamkeHHss P® mpuckopeHoi mnacnmopruzamii Ha 3aXOIUIEHHX
TEpUTOPISIX € OIHUM 3 IHCTPYMEHTIB HE3aKOHHOI CIpoOM iX OKymarii.
JepxaBa arpecop HaMaeTbcs HAB’SI3aTH POCIHCHKI MAacOpTH IpoMajsHaM
VYkpaiHu, sKi MEIIKaloTh Ha THMYacOBO OKYIOBAaHUX TEPHUTOPIAX B
XepcoHCBKIH  Ta  3amopi3pkii  oOmacTaX. MeTo0  HAaCHIBHHIBKOI
MacmopTh3alii € Ie Jerami3amis OKymamii: MacoBa BHAada MacIOpTiB
JIO3BOJISIE POCIMCHKIN MpomaraHai MpoCcyBaTH HapaTUB IPO Te, IO B PErioHi
HIOWTO MPOKUBAIOTH POCIHCHKI TPOMAJISHU, a BinmoBigHO Oyab-ski aii PO —
«aeritumMHi». O¢OpMIICHHsS MAcloOpTIB HAJa€ pOCIsiHAM JaHi, sIKi MOTIM
BHKOPHCTOBYIOTHCS JUTS T ATOTOBKH IceBIOpedeperyMis’.

[MoniGHi nii arpecopa 3 BHOaui «IOKYMEHTIB» MOPYLIYIOTh 1Ty HU3KY
YKpaiHCHKUX 3aKOHIB Ta MDDKHAPOJHUX HOPM, 30KpeMa.

- Koncrutynito Ykpainu, 30kpema cT. 25, 3TiJHO 3 SKOK TPOMaJISHUH
VYkpainu He Moxke OyTH N030aBJICHMII T'POMAASHCTBA 1 TpaBa 3MiHUTH
IPOMAJITHCTBO’,;

—  3axon Ykpaian «IIpo 3abe3medeHHst mpaB i cBOOOA rpoMajsH Ta
IIPABOBHI PEXMUM Ha THMYACOBO OKYINOBaHii Tepuropiin®. 3rimmo 3 cr. 9
Oymp-sIKi OpraHd, iX MOcamoBi Ta cIyk00Bi 0COOM Ha THMYAaCOBO OKYITOBaHIN
TepuTopii Ta IX MiSUTBHICTH BBAKAIOTHCS HE3aKOHHWUMH, SKIIO IIi OpraHu abo
0co0M CTBOpEHi, OOpaHi 4YM NpH3HAYEHI Yy MOPSIKY, He TmependaueHOMY
3aKOHOM. Byzb-sikuii akT (pillleHHs, JOKYMEHT), BUJaHUI opraHamu Ta/abo
ocobamu, nepedavyeHuMH YaCTUHOIO JIPYToo 1€l CTaTTi, € HeJIMCHUM 1 He
CTBOPIOE MTPABOBUX HACIIJIKIB.

CanoBcbka, O. M., & Canosckas, O. H. (2018). IlpaBo Ha rpomajasHCTBO:
€BpoIIeiichbKa MPaKTHKA.

CapoBcbka, O. M., & Canosckas, O. H. (2018). IlpaBo Ha rpoMaasHCTBO:
€BpOIeiiChKa MPAKTHUKA.

* HacuipHuIIBKA TACOPTH3Allisi THMYACOBO OKYMOBAHUX TepuTopiii Pociero: ocHOBHI
daxktu.  URL:  https://oda.zht.gov.ua/news/nasylnytska-pasportyzatsiya-tymchasovo-
okupovanyh-terytorij-rosiyeyu-osnovni-fakty/

® Koncrutywis Ykpainu iz 28.06.1996. Bidomocmi Bepxosnoi Padu Vpainu. 1996,
Ne 30. Cr. 141.

® IIpo 3aGesneucHus npas i cBOGOJ IPOMASH Ta MPABOBHMH PEXKHM HA THMYACOBO
OKymoOBaHill Teputopii Ykpainu: 3akoH Ykpainu Bim 15 xBitHs 2014 poxy Ne 1207-VII.
Bioomocmi Bepxoenoi Paou(BBP). 2014. Ne 26, ct. 892.
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- XKenercoky Konsenuito «IIpo 3aXuCT IUBUIBHOTO HACEJCHHS IIiJ
qac BitHm» 1949 poky'.

—  Bupaaya macnopTiB Ha THMYacOBO OKYNOBaHHX TEPUTOPIsX YKpaiHU
P® migpuBae cyBepeHiTeT HamIoOi AepiKaBU. AJDKE BIAMOBIAHO M0 CTATTi 1
3akony Yxkpainu «IIpo 3abe3mnedeHHs npas i CBOOOA TPOMaJIsIH Ta MTPaBOBUM
PeKMM Ha THMYacOBO OKYIIOBaHId TEpUTOpi» THMYacOBO OKYIOBaHA
TepuTOpiss YKpaiHU € HEeBiJ €MHOI0 YaCTHHOIO TepUTOpii YKpaiHW, Ha SKY
nomuproeTbess i KoHerutynii Ta 3akoHIB YKpaiHM Ta MiKHapOJHHUX
JIOTOBOpIB, 3rofja Ha OOOB’S3KOBICTH SKMX HamaHa BepxoBHoro Panoro
Vkpainu. A Bci BUIaHI HE3aKOHHUMH aIMIiHICTPALiIMU aKTH € HiKIEMHIMH
Ta He CTBOPIOIOTH JKOTHHX MPABOBHX HACTiAKIBY,

3akoH VYkpainm «IIpo 3abesmedueHHs mpaB i CBOOOJ TpoMaasH Ta
MpaBOBUI pEXHM Ha THMYAcOBO OKYIHOBaHili Teputopii VYipaiHm»
BCTaHOBNIIOE, IO Oynp-sKuii akT (pilmleHHs, IOKYMEHT), BUAAaHUN Ha
TUMYACOBO OKYIIOBaHiil TEpUTOPii HE3aKOHHUMHU OpraHaMH, € HeJIIICHUM 1 He
CTBOPIOE TIPABOBUX HACTIAKIB (KpIM akKTiB, SIKi 3aCBIAYYIOTh HapOJDKEHHS,
CMEpTh, YKIaJaHHs Ta PO3ipBaHHS 1LTIO0Y, Hapa3i BOHH OepyThCs 0 yBaru
cyaaMu YKpaiHu).

[IpaBo Ha 30epexeHHS TPOMaJTHCTBA CIIBBIIHOCUTHCS 3 3a00POHOIO
JIOBIJIBHOTO M030aBJICHHST TI'pOMaJsHCTBA. TOMy JOBUIbHE I1030aBIICHHS
TPOMAJISTHCTBA CTABUThH IOPYIICHUX OCI0 B HECTIPHUSTINBE CTAHOBHIIE II0JI0
iX KOpUCTYBaHHS NpaBaMH, TaK 5K AESAKI 3 IHUX MPaB MOXYTh OyTH CXHIIbHI
0 3aKOHHMM OOMEKEHHSM, SKi B IHIIOMY BHIIQJIKy HE 3aCTOCOBYIOTHCS.
Kpim Toro, 11i If0111 OMUHSIOTHECS B CHTYAIlii MiABUIEHO! ypa3IHBOCTI Iepet
TOPYIICHHAMH IPAB JOIUHH’.

XpoHoJiorisg HacuabHNUbLKOI nacnoptTusauii TOT.

VY 2014 poui P® nincrynHo okymyBana ykpaincekuii Kpum. Toni x B
OyB mnpuiiHsTHIl (enepanbHU KOHCTUTYIIMHUA 3aKOH, 3TIIHO 3 SKUM
rpoMasisiHi YKpaiHu Ta ocodu 0e3 rpoMajisiHCTBa, IO MOCTIHHO TPOXKHUBAIN
B Kpumy, Oynu Bu3HaHi rpomansHamMu P®. MoXJIMBICTh BiIMOBHTHCH Bin
pociiicbkoro «macnopra» Oyja JIOCHTh IPUMapHOI0 Yepe3 Te, M0
MacIIOPTH3ALs IPOXOAMIIA Y Ay>KE€ CTHCII CTPOKHU Ta IIBUIKUMH TEMITaMH.

VY 2019 poui anst memkannis OPJIJIO Pocist 3ampoBauia criporieHui
PEXUM OTPUMAaHHSI POCIACHKOTO «ImacnopTay. Yxke y 2022-My 1o nporeaypy
MACTIOPTH3aIlil PO3MKPIUIH Ha MEIIKAHIIIB, IO MPOKUBAIOTh HA TEPUTOPISIX

7 KoHBeHIIis po 3aXUCT LMBIIBHOIO HaceleHHs Mmij vac BiiiHu. XKenepa, 12 ceprus
1949 poky. URL.: https://zakon.rada.gov.ua/laws/show/995 154#Text
 #legal questions: HacHIBHHIbKA MACTOPTH3ALs HA THMYACOBO OKYIOBAHHMX
TepuTopisx ykpaimm: mnpasosi Hacmimku. URL: https://psjust.gov.ua/post_news/legal-
questions
CamoBcbka, O. M., & Capmosckas, O. H. (2018). IlpaBo Ha TrpoMajsHCTBO:
€BpoIelicbKa MPaKTHKA.
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Jlyrancekoi Ta JloHenpkoi oOmacTei, a moTiM 1 Ha BCi iHIII 06JacTi, IO
ONMHWINCS B THMYacOBid OKymamii BHACHIJOK IOBHOMAacCIHITaOHOTO
BTOPTHEHHS.

[Mporsirom Tprox pokis, Ha Teputopii OPJIO Pocis Hanana npudin3Ho
700 THC. poc. «macmoptiBy. IIpoTe, Hapa3si, POCISIHM HE MAalOTh MOTIOHKX
«ycmiXiB» B macropTHsaiiHa OKymoBaHii TepuTopii XepcoHchkoi o6macTi™.
TouHa KiNbKICTh BUJAHUX POCIHCHKHX «ITaCIIOPTIBY» Ha TEPUTOPISIX TUMYACOBO
OKYTIOBaHHX XEPCOHCBHKOI Ta 3amopizbkoi obiiacTell Hapasi TOYHO HEBiTOMa.
3a yKpaiHCBKUMHM pKeperaamu Oyiio BHIAHO JIMINE JEKUTbKa NECATKIB-COTCHb
«IOKYMEHTIB», TPOTE OKyMalliiHa «Bllafa» 3asBisl€, IO 32 POCIHCHKUMHU
«acopTaMm» CTOSITh YEPTH, a YaCTHHA HACEJIECHHS BXKe X oTpuMara.

Haronmomyemo Ha TOMy, IO HAacCWIbHHIBKA IacIOpPTH3ALis
€ HE3aKOHHOIO Ta HE BU3HAEThCA B YKpaiHi, BOHA CyNEpeunTh IPHHIUIAM
1 HOpMaM MIDKHApOZHOTO TpaBa Ta € NPAMHM HOpymeHHSIM JKeHeBchbKol
KOHBEHIIII PO 3aXWCT IHUBUILHOTO HACEJCHHS Iia 4Yac BiMHHU (TaM MiACHO
HieTbest po 3a00pOHY MPUMYCY JKUTENIB OKYIOBAaHOI TEPUTOPIi MpUCATaTH
Ha BIPHICTH JepKaBi-CynpoTUBHUKY). CTOCYEThCS 1ie HE JIMIIE BifCHKOBOT
TIPUCSITH CTOPIH, ajle ¥ TOro, IO TPOMAISIHCTBO 3acBiAUy€ B3a€MHI ITpaBa
1 000B’SI3KHM JIIOZWHY Ta JepkaBu 11,

3nilficCHEHHsI BUJIA4l «MacropTiB» MEUIKAHIAM THMYacoBO OKYNOBaHUX
TepUTOPil pociiicbkoro dezepaliiero € rpyonm nopynieHHsaM [lonoxkeHHs ipo
3aKOHH 1 3BMYAl BIHHU Ha CYXOJI0Mi, sIKe € moaaTtkoM 1o [V ['aa3pkoi KOHBeHIIii
1907 poky. BiamoBigHo 10 HBOTO 3a00POHSETHCS MPUMYIIYBATH MEIIKAHIIIB
OKYTIOBaHOI TEPUTOPII MPUCITATH HA BIPHICTH JIep>KaBi-CyNPOTHBHUKY.

Kpim ToOro, BapTO BpaxoByBaTH, IO 3aKkoHOM Ykpaiam «lIpo
3a0e3rneueHHs mpaB i cBo0OJ rPOMAIsIH Ta MPABOBUI PEKUM HA TUMYACOBO
OKYITOBaHil TepuTopil YKpaiHu» BCTAHOBJCHO, III0 MPHUMYCOBE aBTOMATUYIHE
HaOyTTs rpoMaiiHaMU Y KpaiHH, SIKi TPOKUBAIOTh HA THMYACOBO OKYIIOBaHii
Tepurtopii, rpoMmaasHcTBa Pociiickkoi @enepanii He BU3HaeThC YKpaiHOIO Ta
HE € MIJICTaBOIO JUIsl BTPAaTH IpoMajsHCTBA. TakuM YHWHOM, CHOTOJHILIHS
HaCWJIBbHUIIbKA BHJaya «I1acloOpTiB» Ha OKYMOBAHUX TEPUTOPIAX YKpaiHH
€ He3aKOHHOIO JUUIsl TpOMaIsH. | )KOTHOT BiATIOBINAIBHOCTI 32 OTPUMAaHHS IIHX
«IOKYMEHTIB» yKpaiHIi HEe Oy/1yTh HECTH.

' Hacunpaurbka acopTH3allis THMYacOBO OKYNOBAHHX TEPUTOPIH POCI€I0: OCHOBHI
Gakru. URL: https://oda.zht.gov.ua/news/nasylnytska-pasportyzatsiya-tymchasovo-
okupovanyh-terytorij-rosiyeyu-osnovni-fakty/

3a JAOIIOMOI'OKO nacnomeaL{i’l‘ HAaCCJICHHA pOCiS[ 3altyCKae Ipouec 3HUIICHHSA
ykpaincekoi mepxkasu. URL:  https://minjust.gov.ua/m/za-dopomogoyu-pasportizatsii-
naselennya-rosiya-zapuskae-protses-znischennya-ukrainskoi-derjavi
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CIPABEJIUBICTH SIK IPUHIUI FOPUIAYHOI
BIJIIOBIJIAJILHOCTI

Ilesxesep HaTtauist BacnniBaa
KaHouoamka iopuouyHUX Hayk, OOYeHmKa,
doyenmxa Kageopu aOMIHICMpPamusHozo,

@inancosozo ma ingpopmayitinoeo npaga
JBH3 « Yoiczcopoocbkuil Hayionanbuui yHigepcumemy
M. Yorceopoo, Yrpaina

Jyxe dacTo B HayKOBiil miTepaTypi, B HOpMaTHBHUX akTax Ta y 3MI
MH 3yCTPIYaEMO TEPMIH «CIPaBEUBICTHY. Lle 1 «CIpaBeIUBICTh 3aKOHY»,
«CTIPaBEUIMBICTh  CYJOBOTO  DILIEHHS»,  «CIPaBEMJHMBICTh  MEHCIN,
«CTIPaBeIUIMBICTh BifiHM», TOOTO MHUTAHHS CIPABEIIMBOCTI € JIOCHTh
aKTyaJIbHUM JUTS HAallloTo CYCIIIbCTBA.

Yci  pepopmm B Hamii  gepkaBi  3BOAATBCA 0 IHTaHHS
cnpaseumBocTi. CyznoBa pedopma, sika NPOBOJUTHCS B YKpaiHi, Takox
HE 3aJMIIAaE OCTOPOHb NHTaHHA  chpaBemmBocTi.  Hacammepen,
CIpaBe/UIMBICTG € TPHHIMIIOM OPUIMYHOI BignoBinaneHoOcTi. Crpasen-
JIMBICTh IOPUIMYHOT BiIOBIAITBEHOCTI € BAXIIMBOIO CKJIA/IOBOIO KOMITJIEKCHOT
poOJIeMH CIIpaBeITUBOCTI TIpaBa.

Inei cmpaBemnmuBOCTI IOPHAMYHOI BiTNOBINATBFHOCTI MPOHU3YIOTH YCi
ramy3i  3aKOHOJAaBCTBA, a  TMPOSB  CHOPaBEIJIUBOCTI  IOPHIMYHOL
BIJINIOBITAJIbHOCTI BHPAXKAEThCS B 111€i COIIaIbHOI PIBHOCTI JIFOJCH, MOBAru
JI0 TpaB Ta CBOOOX JIOAWHH 1 rpomaasHuHa. CrpaBemIUBICTh OPUIAYHOT
BIJIMOBIAILHOCTI — e ()OopMa BHPaKEHHS CIpaBeAIMBOCTI mpaBa. Bona
CIPUSE OXOPOHI 1 3aJ0BOJICHHIO IHTEPECIB CYyCHiIbCTBA, MpaB i CBOOOT
JIOAWHUA Ta TPOMAJSHHWHA, PETyJIOE CYCHUThbHI BimHocMHH. [IpoGimema
CHpaBeUIMBOCTI IOPUAMYHOI BIINOBIAATBHOCTI TPOHHM3YE IPaBOTBOPUY,
MIPaBO3aCTOCOBHY Ta MPABOOXOPOHHY JiSUTEHICTb.

CrpaBe1IMBICTD IOpUANYHOT BiJINTOBiTAJIEHOCTI nepedayae
MPONOPIIHHICT, BYMHKIB Ta iX OIIHKH, CIIBBIIHOIIEHHS MiX IIpareto
1 BHHAropozoio, MPaBOMOPYIICHHSM 1 BiamoBimanpHicTIO. CrpaBemmBicTh
IOPUANYHOI BiAMOBigambHOCTI 3akpimmeHa i y Koncrurymii Vipainu. Tak,
y BiamoBimHOCTI 10 cT. 61 OcHOBHOro 3aKOHy «HIXTO He MoOXke OyTu
MPUTATHEHUH A0 IOPUAWYHOI BiIMOBINAIBHOCTI OAHOTO BUAY 3a ONIHE W Te
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came npaBonopymeHHﬂ»l. 3rigao m. 7 cr. 14 MiXHApOOHOTO MaKTy IPO
TPOMAASHCHKI 1 TONITHYHI TIpaBa «HIXTO HE TOBHHEH OyTH BIpyTe
3aCy/DKEHMH 4M TIOKapaHWil 3a 3JI04MH, 3a SIKUH BIH yXe OyB OCTaTOYHO
3acy/pkeHMH a0o BHIIpaBIAaHWH BiJIOBIAHO JI0 3aKOHY 1 KpHUMiHaJbHO-
IIPOLIECYAJILHOTO IIPaBa KO>KHO1 Kpa'l'HI/I»Z.

[MpuHOMO crnpaBeAaMBOCTI IOPUAWYHOI  BIANOBIZaNbHOCTI — 1€
CHCTEMOYTBODIOIOUMH NPUHLMIL, CYTh SKOI'O TMOJSTa€ y BiAMOBIAHOCTI
IHCTUTYTY IOpPUAWYHOI BiIMOBIZAJIBHOCTI MOPAJIbHUM HOPMaM 1 IIHHOCTSAM,
KaTeropisiM J0OPOIIOPSAHOCTI, PO3yMHOCTI.

CyTh CHpaBeTMBOCTI FOPUANYHOI BiMMOBIJANEHOCTI MOJISATA€ B TOMY,
o0 Cyo TpH TPUAHATTI pIiMIeHHS TOBHHEH 00’ €KTHBHO OIIHIOBATH
IIPaBONOPYIIHUKA Ta 3I1HCHEHE MPAaBOMOPYLIEHHS, aIKe, Cyl € OCTaHHBOIO
HaAi€l0 Ui TpoMajasH. SKmo cyx mpuiiMae HECTpaBeIUIHBI PIICHHS, TO
HisIKOT HOBipH 3 OOKy CyCHITBCTBa 10 HBHOTrO He Oyme. I Tomi KoXeH mIykae
HE3aKOHHI IUISIXH, II00 JOMOTTHCS IPUHHSTTS CYJOM MOTPIOHOTO pillleHHSI.
Tomy HeoOXiTHMM KPOKOM 3 OOKY 3aKOHOAABIS € YIOCKOHAJIEHHS YAHHOTO
3aKOHOJIAaBCTBA Ta OOPOTHOA 3 KOPYIIIIEIO.

OxpiM 11pOTO, Oy/B-sIKE CyJIOBE pillleHHS Oyae e(EeKTUBHHM JIHUIIE B
TOMY BHIIQJIKy, SKIIO 3aCTOCYETHCSI NPHHIMIT CHPABEUIMBOCTI IOPUIUIHOT
BIIMOBiTANILHOCTI. PileHHs cyay Mae OyTH 3aKOHHUM Ta CHpPaBEJIUBUM,
MOpYIICHI MpaBa Ta CBOOOMM IIOAWHMA 1 TPOMaIsSHWHA TIOBHHHI OyTH
BIJHOBJICHI. Y TaKOMy BHINAJKy JOCSATAETHCS MeETa CyIOYMHCTBA. SIKII0
CYIOBI pilIeHHs CIIpaBeUINBI, a BUHHA 0C00a MPUTATHYTA A0 CIIPaBEIIHBOI
IOPUINYHOT BiANOBITANFHOCTI, TO 3pOCTa€ JOBipa JIOACH JO CyXOBOi
CHCTEMU.

IOpuauyHa BiINOBIAATIBHICTD € CIPABEIJIUBOI0 Y TOMY BHUIAJKY, KOJIU
BUKOHYIOThCSI TaKi BUMOTH SIK BiJICYTHICTh 3BOPOTHOI CHJIM 3aKOHY, SKHH
BCTAHOBJIIOE Y{ TMI/IBUILY€E BIAMOBIJANBHICT, HEIOMYCTHUMICTh MTOBTOPHOT
BIJIMOBITAJILHOCTI 3a OJHE 1 TE caMe¢ MPaBONOPYIICHHS, BiIIOBITHICTH
MOKAapaHHS CKOEHOMY 3JI0YMHY, OOOB’SI3KOBICTH BIAIIKOJYBaHHS LIKOAM
MOTEPILIOMY.

ITpaBoBa mosiThKa Aep>kaBH MOBHHHA 0a3yBaTHCS Ha CIIPAaBEIMBOCTI
IOPUIMYHO]T BiJIIIOBIIAIEHOCTI 1 B IEPIIy Yepry BOHA Mae CHPSIMOBYBATHCS Ha
YIOCKOHAJICHHS 3aKOHOAABCTBA IIOJO 3aKPIIUICHHS IaHOTO TPHHIIMITY.
HepoomiHtoBaHHS poii Ta 3HAYeHHS CIPaBENIMBOCTI  IOPUIMIHOI

! Konstytutsiia Ukrainy [The Constitution of Ukraine]. (n.d.). zakon.rada.gov.ua.
Retrieved from https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%
D1%80/card2?lang=en [in Ukrainian].

2 Mizhnarodnyi pakt pro hromadianski i politychni prava [International Covenant on
Civil and Political Rights] (n.d.). zakon.rada.gov.ua. Retrieved  from
https://zakon.rada.gov.ua/laws/show/995_043#Text [in Ukrainian].
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BIJIMOBINAIILHOCTI HETaTMBHO BIUIMBAE Ha peai3allifo MPaBOIOPSIKY,
3aKOHHOCTI Ta 3/1IHCHEHHS TIPAaBOCY/IS B J€PIKaBi.

IOpugnuna BiAnoBiganbHICTH OyAe €(PEeKTUBHOI JHIIE TOMAI, KOJIU
NPUHLOMIM TyMaHi3My Ta CIpaBeUIMBOCTI OyIyTh 3aCTOCOBYBaTHCS
CHUCTEMHO, TOOTO pa3oM 3 IHIIMMH NPHHIUIAMH BIAMOBIIaIBHOCTI.
IrHOpYBaHHS TAKOTO MiAXOIY MOXE CIPUYAHUTH MOPYIICHHS MpaB i cBOOOX
JIIOJIMHU Ta TPOMASTHUHA.

CrpaBeUIHBICTh FOPUAMYHOI BIIOBIZABHOCTI — I 3aCHOBaHA Ha
HOpMaXx IOPUAUYHOI BIAMOBIJATBFHOCTI CHCTEMa MOPAILHO-PABOBUX BUMOT,
0 BHPAXAIOTh BIMMOBIMHICTE MPAaBONOPYIICHHS 1 BIAMOBITaIBHOCTI,
NIPaBOMIpHOi MOBEMIHKM 1 BHHAropogu 3a Hei. YMOBM Ta MiACTaBH
MPUTATHEHHS 10 IOPUAMYHOI BiIOBIJATBHOCTI Ta 1i 3MiHCHEHHS MarOTh OyTH
piBHUMH A7 BCiX CyO’€KTiB, fKi BUMHWIM TpaBomopymeHHd. FOpuanmaHa
BiNOBiJAJIbHICTh IOBUHHA OYTH CIPSMOBaHA Ha BiIHOBJICHHS IIpaB, CBOOOT
1 3aKOHHHX 1HTEPECIB, MOPYIIEHUX BUHHOIO 0CO0O0IO.
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HAIIPSAM 4. IPABOBI IHCTPYMEHTHU ITIOCUJIEHHSA
THCTUTYIIHHOI CITPOMOXKHOCTI CYB’€EKTIB
MYBJIIYHOTI'O AIMIHICTPYBAHHSA

DOl https://doi.org/10.36059/978-966-397-298-5-35

3AKOHOJABYE BU3HAUEHHSI MEJK IPABOCYB’€EKTHOCTI
TA IIMTAHHSI PECCTPALII PEJITTHHUX OPTAHI3ALIA
B YECBKII PECITYBJIILI

Binam Ouiekcanap BoJsioguMupoBu4
KaHOuOam 1opuoudHux HayK, OOYeHm,
Odoyenm xageopu aOMiHICMpamueHo2o, QiHaAHCO8020
ma ingpopmayitinozo npasa
JBH3 «Yorczcopodcwruti nayionansHuil yHigepcumenmy
M. Yowceopoo, Vrpaina

Cran 3a0e3MneueHHs JepkaBoko MpaBa Ha cBOOOJY COBICTI Ta mpaBa Ha
cBO0O/ly BIPOCIOBINAHHS, 3HAYHO 3aJICKUTHh BiJ| XapakTepy BiJHOCHH
JIepXaBu 1 peniriiHuX 00’€aHaHb, MOMAEAI 1 CTAHOBJICHHS TaKHX
B3a€MO3B’SI3KiB, iX IPaBOBOT'O PEryJIIOBaHHS.

[IpaBoBuii craTyc peniriiHUX OpraHizamiid, SK 1 caMe TMOHSTTS
«peniriiiHa opraHizauis», CyTh 1 NpHU3HAYEHHS PEJIriiHUX opraHizaumid, ix
O3HaKW, HampsMH, CrocoOM i MeToan iX KyJbTOBOI Ta MO3aKyJbTOBOI
mismbHOCTI,,  Kmacubikamis, TOPAZOK  peectpaiii,  (iHaHCYBaHHS,
O00YMOBJIOIOTh aKTYaJIbHICTh JOAATKOBHX JOCIHIIKEHb MPaBOCYO €KTHOCTI
peniriiHuX opradizamii, SK Tmepex0adeHoOi HOpPMaMH TIpaBa 3JaTHOCTI
BUCTYNATH YYACHUKOM IOBHOLIIHHMM YYaCHHKOM IPaBOBIJHOCHH, 31aTHOCTI
peaizoByBaTH CBOi IIpaBa Ta HECTH BiANIOBINAIBbHICT 32 HEBHUKOHAHHS
NOKJIaJICHUX Ha HUX OOOB’SI3KIB, L0 PEryJIOETHCS HOPMaMH HalliOHAIBHOTO
3aKOHOJ1aBCTBa YechKoi Pecny6ni1<n3.

! Nue.: Jlynenko B. B. (2017). Ctepa peirii sk 00’€KT ACPHKABHOI MONITHKH:
crnenugika ynpapiaiHCHKOrO BIUIMBY aepxkaBu. Bicnux HAAY npu Ilpesudenmosi Yxpainu
(Cepis «[epoicasne ynpaeninusy), 1, 97-103.

2 Binam O.B. (2003). IIpaBoBe pPeryiIOBaHHS ACPKABHOTO (HHAHCYBAHHS LCPKOB
Ta peniriiHux oprasizauii y Yecbkuit PecmyOumiui. Haykoeuii eichux Xepconcbko2o
Oeporcasrozo ynisepcumemy (Cepis: FOpuouuni nayku), 4, 9-12.

® Hrdina, L. A. (2004). Nabozenska svoboda v pravu Ceské republiky. Praha : Eurolex
Bohemia, 57.
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Koncrurynisa Yecskoi Pecry6iniku rapanTye cBOOOAY BipOCIIOBiZaHHS,
TakoX 1 dYepe3 XapTir0o OCHOBHMX TpaB i cBoOox soawHu (cTarTti 3,
15 i 16 Koncruryii), sika € CKJIa0BO0 YaCTHHOK KOHCTUTYIIIHOT CHCTEMHU
Yecwkoi PecryOmiku. ba3oBuUM 3aKOHOM, SIKAH PEryJIO€ BIAHOCHHHU MO0
yTBOpeHHs (peecTpailii), MISIBHOCTI, NPUIHHEHHS (TTOALIOM, 3JIHUTTSIM,
NIpUETHAHHIM) Ta JIIKBifalii pediridHux opranizamii y Yecokiit PecryOmiri
€ 3akoH Ne 3/2002 Sh.* «ITpo nepksu i peniriiini opraizamii» 3 moaIbIIMHU
3MiHaMH Ta JonoBHeHHsAMHU. Leil 3akoH 0a3yeThCsl Ha JOTpUMaHHI CBOOOIU
BIpOCTIOBITaHHA 1 BHYTpINIHHOI ABTOHOMIii IEPKBH Ta PpEITiHHUX
opraHizamiif, a TakoX Ha TIOCTIJOBHOMY 3aCTOCYBaHHI KOH(ECIHHOTO
HEHTpaNiTeTy JAepkKaBH TI0 BIJHOIICHHIO JO IEPKOB Ta pEJIrifHIX
oprasizamii.

3akon Ne 3/2002 Sb. mae HOBUM peTiriiHAM pyxaMm TpPH BapiaHTH
3MiACHEHHS CBO€1 MisUThHOCTI (6€3 peecTpalii, 3 peecTpalliero Ta 3 peecTpa-
I€I0 1 HAJIAHHSM CIIel[iaJIbHUX IIPaB) Ta YiTKUIl «IOPSJOK Iii», IK MOXKIJIUBO
MEPEXOUTH BiJ] OJIHOTO CTaHy JIO 1HIIOTO.

3akoHO/AaBelb Nependavae MmosiBy HOBUX PEJITiHUX PYyXiB, sIK € 4aCTO
OyBac B JeMOKpAaTHYHill Ta CBiTChKili kpaini’. OJHAK BiH BHKIIOYAE Ti,
AKl cynepedaTh HE JIMIIE 3aKOHOJABCTBY Ta JEMOKPATHYHUM IIPHHIUIIAM,
ane ¥ ysBJIICHHSM CYCHIbCTBA Mpo Oe3neuHy peniriiHy rpyny. Lli monsTTs
KOHKPETH3YIOThCSI TEpPeNliKOM HENPUHHATHUX 3aXOMiB, SIKI 3a3HAYalOThCS
y § 5 3akomy Ne 3/2002 Sb. Ta xapakrepusyeTbcs, SK OOMEXKCHHS,
TOIIKOJPKEHHSI, TPUXOBYBaHHS TOLIO.

IlosicHIOBaJIbHUNT ~MEMOpaHAyM [0 3aKOHOINPOEKTY, NPUHHATOrO
3a Ne 3/2002 Sb., 4iTKO MOCHIAETHCS Ha OOOB'SI30K «IEPXKaBU 3aXHINATH
IPOMAJISTH BiJ BIUTUBY HEOE3MEYHHUX CEKT, sIKi 0OMEKYIOTh, 30KpeMa, CBOOOIY
IyMKH, COBicTi Ta permiriiy. Xo4a 3akoHOJABYa Bjaga HE IO3BOJISIE
CTBOPIOBAaTH Ta (YHKIIOHYBaHHS THX LIEPKOB Ta peNiriiHUX TrpomMaj,
SIKI HE BIJIOBIJAIOTH UM iJ€SIM, 3aKOH HE MICTHUTH XKOJHHMX MEXaHI3MiB,
SKi O epenIKo/ KM CTBOPEHHIO Ta JiSUIbHOCTI TAKMX OpraHizariii.

IMuTaHHa 4WiIEHCTBAa B PEINIriHUX opraHizamisx y UYexil peryioeThcs
BJIACHUMH CTaTyTaM{ OpraHi3amid, SKi BCTaHOBIIIOIOTHCS HE3AIEKHO Bil
JIep)KaBHUX opraHiB. Jlep)KaBHMX TIOJNIOKEHb IIOJ0 PpeeCTpalii 4JeHiB
peniriiinnx opranizaumii Hemae. Kpim Toro, Hemae odimiitHoi nep>kaBHOI
CTaTHCTHUKH MO0 WICHIB PENTiHHNX OpraHizalliil.

Bimmosimao mo § 5 3akomy Ne 3/2002 Sb. mepkBa Ta pedmiriiiHa
OpraHi3aiis, BYCHHS YU AisUTBHICTD SIKMX CIPSIMOBaHI Ha TOPYIICHHS 3aKOHY

* Sb. = Sbirka zakonii («36ipka 3aKoHy»).

® Jlus.: Patridge, Christopher H., ed. a Vojtisek, Zdengk, ed. (2006). Encyklopedie
novych nabozenstvi: nova nabozenska hnuti, sekty a alternativni spiritualita. Vyd. 1.
Praha : Knizni klub.
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a00 JOCATHEHHS HE3aKOHHOI METH, HE MOXYTh, 30KpeMa, 3/ilICHIOBaTH CBOIO
JiSTTBHICTB?, @ TAKOK, KO iX JiSUTBHICTD:

1) obOmexye ocobucrti, momiTWuHi uM iHmI mpaBa (isuuHHX OCi0
B 3aJICKHOCTI Bijl X HAIIOHAJIBLHOCTI, CTaTi, pacH, MOXOPKEHHS, MOJITHYHOTO
YH 1HIIOTO MEPEKOHAHHS, PEJIITiHHOT0 Y1 COIiaJbHOI0 CTATyCY;

2)  pO3MaNO€ HEHABUCTH I HETEPIUMICTD;

3) crpusie HACUIBCTBY YH MOPYIICHHIO 3aKOHOIABCTRA,

4)  cepilo3HO MimpuBa€e CyCHiNbHY MOpalb, JACpKaBHY MONITUKY YH
OXOpOHY 3I0POB'S;

5) obOmexye ocobucty cBoOOay 0cCi0, 30KpeMa, BHKOPHUCTOBYIOUH
IICUXOJIOTIYHAN a00 (I3WYHUN THCK IS CTBOPEHHS 3aJIeKHOCTI, MIO
MIPU3BOIUTE 10 (i3WIHOI, ICHXOJIOTIYHOI YN €KOHOMIYHOT MIKOH JJIST TAKUX
oci6 abo uieHiB iXx cimell, m0 X comiagbHHX 3B'SI3KiB, Yy TOMY YHCIi IO
3HIDKCHHS [ICHXOJIOTIYHOTO PO3BUTKY HEMOBHOJNITHIX, a00 3aBaxkae
HEMOBHOJIITHIM ~ OTPUMYBaTd MEIWYHY JOIOMOTY, BIJNOBIIHY iXHIM
MEIUYHUM HOTpe6aM7.

3aranbHi TMOJOXKEHHS MPO PEECTpallilo LEpKBU Ta periridHol
oprasizauii, a Takoxx Coro3y IIepKOB Ta peJIriiHuX opraHizamiil 3aKpiruieHi y
Pozmini 3 Toro sk 3akoHy.

3riqao 3 3akoHOM Yechbkoi PecnyOmiku ¢. 3/2002 Sb. 3asBa mpo
peecTpario HepKBU Ta peniriiiHoi opranizanii, Coro3y HEepKOB Ta pelirifHux
OpraHizamiii, a TaKoXX NPOIO3UIIs MPO HATAHHS JO3BOJIY 3apeecTpOBaHIiN
LEpKBi Ta peNirifHoMy TOBapHCTBY Ha 3IIHCHEHHS CIICHialbHUX TIpaB
moatoTees 1o MiHicTepeTBa KyabTypH 0COO0I0 UM OpPraHOM BiAIIOBIAHO 1O
IHOro 3aKOHY.

3asiBa Ha PEECTPALIiFO [IEPKBH YK PEIITiHHOI OpraHizailii MoJaeThCs 10
MinicTepcTBa KyJdbTypH IOHAiMeHIe Tpboma (I3MYHUMH Oco0amH, SKi
jpocsirmi 18 pokiB, € Ji€3JaTHUMH Ta € YEeCbKUMH TIPOMaJsSHAMU 41
IHO3EMIISIMU, 0 MAIOTh J03BLI Ha MOCTilHEe mpoxwuBaHHsA B Uexii (dani —
Iiocomosuuii  xomimem). Ynenn ITiAroTOBYOro KOMITETYy MiANUCYIOTH
MIPOTIO3MIIII0 Ta HA/AIOTh CBOi ineHTH(iKaiiHi aaHi. [linroToBunii Komiter
BH3HAYA€, XTO 3 HOTO WICHIB YHOBHOB)XEHHH IISTH BiJ iIMEHI MirOTOBUOTO
komirtery. [iamucy 4iaeHiB migroToBYOro KOMITETY HMOBHHHI OyTH odimiiHO
3aBipeHi.

Jo 3asiBM Ha peecTpallito IepKBHU Ta PeJiriiHOi opraHizallii J01a€ThCs:

1) OCHOBHI XapakTEpPHUCTHKM LEPKBH Ta pENiTiiiHOl opranizarii, ii
BUEHHS Ta MiCis;

2)  3ammc mpo CTBOPEHHS LEPKBU Ta PENiriiHoi opraunizamii B Yexii;

® Maninuax M. M. (2014). OcobmuBoCTi AEpkKaBHO-LIEPKOBHUX B3aeMUH Yy Yechkii
Pecny6umini. Akmyanwvui npooaemu nonimuxu, 51, 315.

7 Chochola¢ A. (2016). Zakon o cirkvich a nabozenskych spolecnostech. Komentar.
Praha : Wolters Kluwer.
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3) cmucok mignmciB monaiiMenme 300 MOBHOMITHIX rpoMaisH Yecbkol
PecniyOnikn abo iHO3emIiB, sfiki mpokuBaioTh y Yecbkit PecmyOmimi, mo
BU3HAIOTh I[IEPKBY YW pENiriiHy oprasizauilo, 3 iX igeHTH¢iKauiiHUMU
JMAHUMH 3TiTHO 3 3aKOHOM Ta 3 OJJHAKOBMM TEKCTOM Ha KOXXHOMY JIUCTI i3
3a3Ha4YeHHSM TMOBHOI Ha3BH LIEPKBH 1 peJiriiiHoi opraHizaii, siki 30MparoTh
MiAMACH 3 METOK 11 peecTparii, 3 MiAMHCOM OCOOH, SKa 3BEPTAETHCS IS
peectpauii Llepksu Ta peniriiiHoi opranizarii.

4)  crTaTyT, 1110 TOBUHEH MiCTHTH:

— Ha3BYy IIEPKBU UM PEINITiifHOI opraHizamii (TIpy I[bOMY Ha3Ba IEPKBU
YU pemiriiHOi opraHi3aimii He TOBWHHA MICTUTH BKa3iBKH Ha HOTO MPaBOBY
Popmy);

— wmicito LlepkBu Ta pemniriiHOr0 TOBapHCTBAa Ta OCHOBHI €IEMEHTH
foro BipH;

— MiCIIe3HaXO0IKEHHS [IEPKBH Ta PeINiriiHoi opranizamii B Yexif;

— HaMEHYBaHHS CTaTyTHOT'O OpraHy LIEpKBH Ta peJiriiHol opraxizariii,
CrocoOu MpHU3HAYEHHS HOro WieHIB Ta 1X 3BUILHEHHS, TEPMiH TOBHOBAXXECHb
Horo uieHiB abo MpHU3HAYEHHS IHIIMX OpraHiB LEpKBU Ta peJiridHol
opraHizamii Ta OpraHiB peNiridiHHUX YCTaHOB, YIOBHOBa)XKEHHX II0/IaBaTH
MIPOTIO3MLIT BiAMOBIIHO JI0 IIbOTO 3aKOHY; 1 CMOCIO MisATH BiJ IMEHI IEPKBH Ta
pediriiiHol opranizarii;

— imeHTH(IKANIAHI JaHI WICHIB CTaTYTHOTO OpraHy, SKIIO YICHU
CTaTyTHOTO OpTaHy BU3HAYEHI Ha MOMEHT TIO/IaHHS 3asBH;

— OpraHizamifiHy CTpPYKTypy LEepKBH Ta peJiridHoi opraizarmii,
BKJTFOYAIOYX HATJIIOBHI OpraH Ta iHII OpraHM, SKIIO Taki €, Ta MEeperiK ycix
BUJIIB IOPUIMYHKX OCiO, sKi OymyTh 3asBICHI UI1 peecTpamii BiOIOBITHO 10O
3akony Yecbkoi PecryOiku, MOI0KeHHs IIOJI0 TX YTBOPEHHS Ta MPUIMHEHHS iX
JUSUTEHOCTI, IOPSIJIOK YTBOPEHHS CTATyTHUX OPraHiB TaKUX FOPUANYHUX 0CIO;

— cnoci0 3aTBEepIDKEHHS 3MIH JI0 CTAaTyTy LEPKBH Ta PeNiriiHoi
OpraHizarii;

— IHTerpauis HEepKBH Ta PENiriiHoi opraHizalii B IEepKOBHO-PENIriiHI
CTPYKTYpH 3a MexaMu Yexii;

— TIPUHIMIN CKOHOMIYHOI JMisJIBHOCTI [EPKBH Ta  PeEINIriifHOl
oprasizanii, 0co01MBO croci® oTpuMaHHs (hiHAHCOBUX KOIITIB, BKJIIOYAIOYN
CTYMiHb JI03BOJy OCi0, OpraHiB Ta IHIIMX YCTaHOB LIEPKBU YM pPEJIriidHOT
OpraHi3aiii po3noPsIKATACS MAWHOM;

— cmoci® po3MOpS/DKEHHS JTKBIAAifHAM OalaHCOM B pe3yJbTarTi
JKBigaMmii EpKBH Ta PENiriifHOT opraHi3arii.

— mpaBa Ta OOOB'S3KM 0Ci0, SIKi MOAAIOTH 3asBYy HA WIEHCTBO M0
peniriiiHoi oprauizarii’.

8 Kfiz, Jakub. (2017). Cirkve a nabozenské spolecnosti v pravnim fadu Seské
republiky. Praha: Vysoka $kola CEVRO Institut.
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[TizroToBumii KOMITET i€ BiJ iMEHI IIEPKBU Ta PENITiHOI opraHizamii
JI0 CTBOPEHHS CTaTyTHOTO OpTaHy.

B Toit ke wuac 3akoH Yecbkoi PecmyOmiku «IIpo cBoOoOmIy
BIPOCIIOBiIaHHS Ta CTATyC IIEPKOB i perniriiaux opranizamii» Ne 3/2002 Sh
(§ 13 Posminy 3) 3akpillfO€ TOJIOKEHHS IIOJ0 BIAMOBH Y JIep)KaBHIN
peecTparii peiriiHux opraHi3arii.

BinnoBigHO 10 BUINEBKAa3aHOTO 3aKOHY, SKIIO 3asBa PO PEECTPAIIi0
LIepKBHU a0o peliriiHoi opranizarii, Ipo peecTparito ix 00'e1HaHb MICTHTH HE
Bclo iH(popMmarito, mnependadeHy 3akoHOM, MIHICTEPCTBO KYJIbTYpH
BCTAHOBIIIOE CTPOK Uil BHIIPABIICHHS HENOJIKIB, IO TPHUBaE€ HE MEHIIE
1 micars.

Sxmo BusABNeHI HemoNiku He OymM yCyHYTI B MeXax CTpOKIB,
BCTAaHOBJCHUX MIHICTEPCTBOM KyJbTYPH, OCTaHHE BIAXHIISE PEECTPALIIO
pemniriitHoi opranizarii.

DOI https://doi.org/10.36059/978-966-397-298-5-36

CYYACHI 3AKOHO/JIABYI IHIIIIATUBH Y C®EPI OCBITH
SIK BIIITOBI/Ib HA BUKJIUKH
3BPOMHOI ATPECII P® [IPOTU YKPAIHU

Booposa I0Jis IOpiiBHa
OOKMOPKA IOPUOUYHUX HAYK, O0YEHMKA Kaghedpu MIHCHAPOOHO20 Npasa
Vorceopoocvroeo nayionanvnozo yHnigepcumemy
M. Yorceopoo, Vrpaina

Peaxiiiero Ha BUKIHKH pOCiiichbkoi arpecii pd mpotu Ykpainu y chepi
OCBITH CTaJ0 NMpuiHATTS BepxoBHoto Pajoro y mepuiomy uuransi 1 rpyaHs
2022 poky 3akoHOIPoekTy Ne 7633 «IIpo BHeCCHHS 3MiH JI0 JCSIKUX 3aKOHIB
VYkpaiau 100 3a00pOHM BUKOPUCTAHHS JDKEpen iH(opmaiii JepKaBH-
arpecopa abo JepXaBU-OKyIlaHTa B OCBITHIX IIporpamax, B HAyKOBii Ta
HAyKOBO-TEXHIYHIH TiSUTEHOCTI» ., AKUM:

1) o 3acan neprkaBHOI MOJITHKK Y cepi OCBITH Ta NPUHIMIIB OCBITHBOT
IISUTBHOCTI  IOAHO TIOJNIOKEHHS TIPO  3aXHCT OCBITHBO-iH(OPMALIITHOTO

! TIpoekT 3akoHy mpoO BHECGHHS 3MiH 1O JCSKMX 3aKOHIB YKPAiHH I0J0 3a60POHH
BUKOPUCTaHHs Jukepen iHdopMallii epikaBu-arpecopa abo JepikaBU-OKyNaHTa B OCBITHIX
mporpamax, B HayKOBIH Ta HayKOBO-TEXHIUHil JSIBHOCTI. URL:
https://itd.rada.gov.ua/billinfo/Bills/Card/40164 Ne 7633 Bin 4.08.2022 (nara 3BepHEHHS:
2.04.2023).
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mpoctopy YKpaiHM Bif BIUIMBY pOCIHCBKOTO IMmepiaii3Mmy, SKHil CTaB
OCHOBOIO 3arapOHHIIEKO{ T€OOIITUYHOI JOKTPHHH «PyCCKOTO Mipay;

2) BU3HAYEHO, MIO CKJAJOBI OCBITHBOI TIpOrpamMM Ta HayKOBI
JIOCHI/DKEHHST HE MOXXYTh MICTHTH IOCWJIaHHS Ha JpKepena iH(popmarii,
CTBOpEHI:

—  Ha TepuTOpii nepkaBu, BH3HAHOI BepxoBHoio Pamoro Ykpainu
Jiep KaBolo-arpecopoM abo Jep>kaBol0-OKyIaHTOM;

—  JIep)KaBHOIO MOBOIO JepkaBH, Bu3HaHOi BepxosHoioo Pagoro
Ykpainu gepixaBoro-arpecopoM abo AepKaBor-0KYMaHTOM;

—  ¢i3uuHOI0 0C000I0, KA € TPOMASIHUHOM JIepXKaBH, BHU3HAHOT
BepxoBHoto Panoro  Ykpainu jgepikaBoro-arpecopoM abo  JIepKaBoro-
OKYIaHTOM;

—  IOpWIMYHOIO 0CO0OI0 3apeecTPOBAHOI0 HA TEPUTOPIi JepiKaBH-
arpecopa abo Jiep:KaBH-OKyIIaHTa.

—  OpHak, 1is BUICHABEICHUX MPABUII HE TIOIIUPIOETHCS Ha:

—  OCBITHI IIPOTpaMH 3 HaBYAHHSI MOBOIO HAI[lOHAJIHLHOI MEHIIIHH;

—  BHUKOPHCTaHHs JpKepen iH(opMail Uil UTIOCTPYBaHHS, MOSICHEHHS Ta
KPUTHUYHOTO aHaJi3y SIBMIL, IO BiZIOYBAIOTHCS B JieprKaBi, BU3HaHIH BepxoBHOIO
Panoro Ykpainu aeprkaBoro-arpecopoM ado epKaBoo-0KyIaHTOM;

—  KOMIIOHEHTH HayKOBO-OCBITHIX IpOrpaM Ta HAyKOBI JOCIIJKEHHS,
3MICT SIKMX OXOIUTIOE BUBUEHHS JiepKaBH, BH3HaHOiI Bepxosnoio Pamnoro
VYkpainn nepkaBoro-arpecopoM abo ep)KaBOIO-OKYNAaHTOM, 33 YMOBH
KPUTHUYHOTO aHAI3Y [UX HKEPEL.

IIpoekToM 3aKOHY TPOIOHYETHCS BCTAHOBUTU IEPEXiJHHUN MEpion
5 pPOKiB IJIs IEPETIsLy i 3MIHHU BiAMOBIMHUX OCBITHIX IPOTPaM TOIIO.

Tak, aHaji3 3aKOHOMPOEKTY CBIMYHTH, II0 HOTO PO3POOIICHO 3 METOIO
«CTBOPEHHSI MEXaHI3MIB 3aXHCTy OCBITHBOI 1 HaykoBoi chep B YkpaiHi Bin
MponaraHad Ta MOIIUPEHHS MIOBIHICTHYHOI 3arapOHHIIBKOI TeOMOJITHYHOT
JIOKTPUHH «PYCHKOT'O Mipa» 4epe3 HayKOBI JOCIIDKEHHS, aKaJIeMiuHI TCKCTH
i mxepena indopmanii y mux cdepax»’.

I3 TMosicHIOBaNIbHOT 3alMCKU IO 3aKOHOINPOEKTY CIIJy€E, IO pOCiHCchbKa
(henepartiss — aBTOpUTapHa JEpXasa, Jie HeMae CBOOOM CIIOBa Ta aKaJeMiYHOI
cBobomu. Y p¢ OCBITHI Ta HaykoBa MiSUIBHICTD HEPO3PHBHO TMOB’SI3aHI 3
JIEPKABHOIO TIPOTIaraH/Io0k0 1 9aCTO BUCTYMAIOTH 1i iHCTpyMeHTOM. TakuM 4nHOM,
BUKOPHCTAHHSI HABYAILHOI Ta HAYKOBOI JIITEpATypH, 110 CTBOPEHA B POCii, Hece
3arpo3u I OCBITHROI Ta HayKoBOi cepn Ykpainu. HaykoBi mocmimkeHHS Ta
BiAMOBiMHI pKepena iHpopMmamii pd HE € AKICHAMH, OCKUIBKH iX

2 TIpoexT 3aKOHy IO BHECCHHs 3MiH 10 ACAKHX 3aKOHIB YKpAiHH LIOJO 3aGOPOHH
BUKOPHUCTaHHS JuKepen iHdopMaii gepikaBu-arpecopa abo JepixaBU-OKyNaHTa B OCBITHIX
nporpamax, B HayKOBIif Ta HayKOBO-TCXHIUHIl JisIBHOCTI. URL:
https://itd.rada.gov.ua/billlnfo/Bills/Card/40164 Ne 7633 Bin 4.08.2022 (mata 3BepHEHHsL:
2.04.2023).

158



I JUIAIITOBYIOTh, 11100 BOHU HE CyNEepevWId 3arajibHill JAepikaBHIM mporaraxii
YM HaBITh MIATBEPIDKYBAIM TE3HCH, SKI HEHO MOIIMPIOIOTHCS. SIK HACIINOK,
POCIHCBKI akajeMivHi TEKCTH HECYTh B 001 3arpo3y MponaraHiy — MOIHPIOI0YN
HOTO/IKEHI POCIMICBKOIO BIIAJIOI0 TIONVISIAM Ha CYCHLUJIBCTBO, iCTOPIO, KYJIBTYpY
TOIO, @& IX BUKOPHCTAHHS OOMEXYE MOXKIIMBOCTI YKpaiHCHKOI OCBITHBOI Ta
HayKOBOI CHUIGHOTH BpEIITI TOKWHYTH cepu BIUMBY pocii. I, kpiM 1moro,
CTBOpEHI B IIiff CHCTEMi POCIMCBKI aKkaleMiuHi TeKCTH TaKOXK 3arajioM LiHHICHO
BiIOOpaKaroTh 1le aBTOPUTApHE, IIOBIHICTUYHE, JKOPCTOKE Ta IMHIYHE
CYCIILUTECTBO. BOHWM TMPOTWICKHI MPUHIMIAM Ta IHHOCTSM, IO 3aKpiIUIeHi
B YKpATHCHKOMY 3aKOHOJIABCTBI TIPO OCBITY Ta HAYKY .

AHaJi3 3aKOHONIPOEKTY JT03BOJIMB HaM BUSIBUTH PsJI HOTO HENOMIKIB:

1) y YnHHOMY 3aKOHOJABCTBi BiICYTHI Ae(iHIIil TOHATh «POCIHACHKIIA
iMmepianizM» Ta «3arapOHHUIIbKA T€OMONITHYHA JOKTPHHA «PYCCKOTO Mipay,
10 OJJHO3HAYHO YCKJIAAHUTH MEXaHi3M [IPaB0O3acTOCYBaHHS;

2) notpedye YiTKOrO BH3HAUEHHS 4aCOBUX MEX 3aCTOCYBAHHS HOPM
3aKOHOIIPOEKTY:

—  BUHUKAa€ NHUTaHHS SIK OyTH 3 pe3yJbTaTH HAayKOBUX JIOCIIKEHb,
MPOBEACHUX 10 Tepiomy Bu3HauHiA BPY pd nepxaporo-arpecopom a6o
JIepPIKaBOIO-OKYIIaHTOM;

—  He 3po3yMiio sSK OYyTH 30KpeMa 3 TMOCHWJIAHHSMH YKPaiHCBKHX
HayKOBIIIB Ha BJIACHI Ipalli, BUJaHi pOCIHCHKOI0 MOBOIO;

3) 3anporoHOBaHI OOMEXEHHS YHEMOJIUBJISATH BHKOPHUCTAHHS
HAyKOBHUX ITyOTiKamii yKpaiHChKUX BYCHUX, 30KpEMa THX, K1 iHICKCYBaIHCS
abo iHmeKcyroThcs OibmiorpadiuamMu, pedepaTHBHHMH 0OazaMu  TaHHUX
Scopus Ta/abo Web of Science;

4) mig 3a00poHY 3a 03HAKOIO TPOMAISTHCTBA P MiAMagar0Th BUYCHI, SKi
JKUBYTb 1 MPALIOIOTh 32 MeXaMHu p(, OHAK MAIOTh TPOMaJISTHCTBO OCTAHHBOI.
3HOBY X Takd, OKPEMOro pO3’SCHEHHS MOTPeOYIOTh BHIAJKU IMTYBaHHS
aBTOPIB, 'POMaJITHCTBO SIKUX HEBIJIOMO a00 X HE BUJAETHCSI BCTAHOBUTH YU
HaIMcaHi YKpaiHCbKMMHU BUSHUMH y CIIBABTOPCTBI 13 POCIICEKUMH.

MOH VYkpaiHU BHCIOBUB 3ayBaXXCHHS 3 TPHUBOJAY JIOCHIIKYBAHOTO
3aKOHOIIPOEKTY, 3a3HAYMBIIM, 110 HABITH 3 OIJLIAY Ha T€, IO YacTHHA Ipallb,
SIK-OT, JesKi JOCHiKEHHS B cdepl TyMaHITapHHX HayK, MICTATh NEBHY
17ICONIOTIUHY CKJIaJI0By Ta HEOO €KTMBHMH BHKJIAJ MaTepiany, IO 3YMOBIICHI
TIOJITHKOIO JepKaBH, L€ HE OOIPYHTOBYe OOMEKEHHS BHUKOPHUCTAHHS YCiX
HAayKOBHX BHJIaHb, 30KpeMa, JOCIIIKEHb B Taly3siX HPUPOIHUYMX, TEXHIYHHX
HayK, MEOUOMHA Tomo. JIOmUTEHO pO3IJISTHYTH MOXKIIHUBICTH  BUTBHOTO
BUKOPHCTaHHSI Jukepen iHdopMaliii B Ui HU3LI Tamy3ed HAyKW SIK TaKuX, IO

® IMosicHioBaNbHA 3amKCKa JI0 MIPOEKTY 3aKOHY NPO BHECEHHS 3MIH JIO JICSKUX 3aKOHIB
VkpaiHn mono 3ab0poHM BHKOPUCTAaHHS Jukepen iHdopmarii nepxkaBu-arpecopa abo
JIepKaBU-OKYIIAaHTa B OCBITHIX MporpaMax, B HaAyKOBiH Ta HAYKOBO-TEXHIYHIH MisJIBHOCTI.
URL.: https://itd.rada.gov.ua/billinfo/Bills/pubFile/1423810 (nata 3BepHenHs: 2.04.2023).
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HE MICTATh IPONAraHIUCTChKUX PH3UKIB a00 € BKIMBHMHU ULl BUBYEHHS
HOTEeHLiaTy JAepKaBH-arpecopa abo [ep)kaBU-OKyNaHTa (BifiCbKOBa CIIpaBa,
silepHa TeXHiKa Tomo) .

HauioHanpHa akanemis Hayk YKpaiHW Hajaja BUCHOBKH, HiJTOTOBIIEHI
excriepramu [HCTHTYTY AepskaBH i paBa iM. B. M. Kopenskoro HAH Ykpainu
ta Iactutyty icropii Ykpainn HAH Ykpainu, ne 3a3Haunia, mo icHye pH3HK
HEKOHCTUTYLIHHOCTI 3aIIPOIIOHOBAHOTO 3aKOHOTIPOEKTY, OCKUIBKH
nependayeHi HUM OOMEXKEHHS MOXYTb OyTH BH3HAHI HECIIBMIPHHUMH Ta
TaKVMH, IO TOPYIIYIOTh NPUHIMII IIPOMOPLIIHOCTI Ta HW3KY NPUHIHIIB
HAYKOBHX JIOCHIKEHB, a caMe 00’ €KTUBHOCTI, HEYTIEPEIKEHOCTI, BCEOITHOCTI,
MOBHOTH Ta iH. 3BepTa€ yBary Ha HEBIIOBIIHICT MOJOKEHb 3aKOHOMPOEKTY
HopMaM 3akoHy Ykpainm «I[Ipo HaykoBy i HayKOBO-TEXHIYHY IisUTHHICTHY,
SKMM BU3HAYCHO MM AEp’KaBHOI MOMITHKHA y cdepi HayKoBOi i HAyKOBO-
TexHIUHOI AisutbHOCTI. Ta BKa3ye, mo 3akoHOMpoeKT Ne 7633 crBOpioe Bci
yMOBH Uit (DOPMYyBaHHS IICEBIOHAYKH Ta CYIEPEYUTh HAYKOBii, OCBITHIMH,
KyJIbTYpHIl Ta iH(opMamiiiHii moithii €Bponeiickkoro corw3y. A i#oro
3aMpOBa/DKEHHSI CTBOPHUTH BEJIMYE3HI HEBUIIPABAAHI W aJOTIUHI MEperrkoan
BIIKPHUTIH LMPKYISLii iHpopMamii, KOTpi MOXYTb 3aBAaTH YMMAJOl IIKOIX
MKy YKpaiHu sk KaHTUIaTa Ha BCTYII JI0 €c’.

[Ipoekt He 3Bakaloun Ha 3ayBaKCHHs OYB NPHUHHATH 3a OCHOBY
31 CKOPOUYEHHMH CTPOKAMH IMIATOTOBKHU JI0 APYTOTO YUTAHHS.

Ha name ocobucte nepekoHaHHs, 1IE€OJIOTIYHO — 3aKOHY OyTH,
aime 3akoHompoekT Ne 7633 omHO3HaYyHO TOTpeOye  TPOBEACHHS
KOHCYJbTAIlif 3 TpeACTaBHUKAMH 3aKIajiB BUIIOI OCBITH 1 HAyKOBHX
YCTaHOB, HAIIOHANBPHUX aKageMii HayK Ta HAyKOBOIO TPOMAICHKICTIO
1 CYTTEBOTO JJOOTIPAIIOBAHHS 32 PE3yJIbTATAMU TAKUX KOHCYJIbTAIIiH.

Tak, gilicHo YkpaiHa He iHBeCTyBala y BUJAHHS KHIDKOK 1 MiIPYYHUKIB
YKpaiHCHKOI MOBOIO, a Mpo0OJieMa MPOHUKHEHHSI B CUCTEMY OCBITH POCIHCHKOT
imeonorii €, BOHa TOTpPeOye aJeKBaTHOTO HETaiHOrO pearyBaHHS Ta
BupimeHHs. ToMy Hapasi Jiep)kaBa Maemo JIOTIOMOITH BiJHalTH OanaHC MiX
HAayKOI0 Ta HAI[IOHAIBHOIO OE3NEeKOI0; CTHMYJIOBaTH HAc J0 BHBYEHHS
IHO3eMHHX MOB, HAI[IOHAILHOTO IPyKYBaHHS 1 pO3BUTKY HAIIOHAIBHOI HAYKH.

* BucHoBoK 10 MpoekTy 3aKkOoHy YKpaiHU MpO BHECEHHS 3MiH [0 JCSIKUX 3aKOHIB
VYkpainu 1mom0 3a00pOHM BHUKOPHCTaHHS JpKepenl iHpopmarii aepikaBu-arpecopa abo
JIep’KaBU-OKyIIaHTa B OCBITHIX IporpaMax, B HayKOBilf Ta HayKOBO-TEXHIYHIH IisTIbHOCTI
(peectp. Ne 7633 BiJ 04.08.2022). URL: https://itd.rada.gov.ua/
billinfo/Bills/pubFile/1539345 (nara 3sepuenns: 2.04.2023).

® BHCHOBOK 10 NPOEKTy 3aKkoHy YKpaiHH IO BHECCHHs 3MiH 1O NCSKHX 3aKOHIB
VYkpainu mono 3a00poHM BUKOPHUCTAHHS JpKepen iHpopmalii nepkaBu-arpecopa abo
Jiep’KaBHU-OKyIIaHTa B OCBITHIX IporpaMax, B HayKOBil Ta HayKOBO-TEXHIUHill HisJIBHOCTI
(peecrp. Ne 7633 BiJl 04.08.2022). URL: https://itd.rada.gov.ua/
billlnfo/Bills/pubFile/1539345 (nara 3sepuenns: 2.04.2023).
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JIUKEPEJIA MEJIMYHOT'O ITPABA CIIOJIYYEHOI'O
KOPOJIIBCTBA, IPJIAH/II, CIIIA, KAHAJIU, ABCTPAJIII
TA HOBOI 3EJTAHIIT

Boanizkap Canapa OJsexkcanapiBHa
OOKMOp 10PUOUUHUX HAYK, OOYEH,
npogecop xageopu aomiHicmpamuerHoco, iHanco8020
ma ingpopmayitinozo npasa
JIBH3 « Yoiczopoocekuil hayionanbHull yHisepcumemy
M. Yoceopoo, Vkpaina

Ilimra Bagum IBanoBuY
dokmop inocogii, acucmenm xkagedpu aoMiHicmpamusrozo, iHAHCO8020
ma ingopmayitinoeo npasa
JBH3 «Yorczcopodcwruti nayionanvHuil yHigepcumenmy
M. Yoiceopoo, Vrpaina

JocnimkeHHsT JpKepesll MEAMYHOro TIpaBa IHIIMX JEp)KaB MOXKe
JIOTIOMOI'TH YKpaiHi 3HalTH eeKTUBHI METOJU Ta PIIICHHS JUIS BUPIIICHHS
npobiem y cdepi oxopoHu 310poB’s. lle akTyanpHO 3 ornsay Ha
pedopMyBaHHS MEIMYHOTO CEKTOPY YKpaiHHM 3 METOI MOKpAIIEHHS SKOCTI
Ha/laHHA MEIWYHUX mociyr. JDkepema MeIMYHOTO TpaBa IHIIMX JiepKaB
MOXYTh JaTW HaM YSIBJICHHS PO Te, SK MOXXHAa MITIHTH O BUPIMICHHS
npobieM y BKaszaHill cdepi. Hamre nocmipkeHHS cripsMoBaHe Ha 3/1iHCHEHHS
CTHUCIIOTO Ta CHUCTEMAaTH30BAaHOTO OIIAAY JDKEpen MEIWYHOIro IpaBa
y Cnomyaenomy Kopomisersi, Ipmannii, CIIA, Kanani, ABctpanii Ta HoBiit
3emanmii.

Y BKazaHHX Jiep)KaBaX OCHOBHHUMH JDKEpElaMH MEAWYHOIO IpaBa
€ TPELe/ICHTH Ta 3aKOHHU. JJOMIHYIOUMM JKEPEJIOM MEIUYHOrO IpaBa y IUX
Jiep)KaBax € MPElEeeHT, KoK CY/H, MO CyTi, CTBOPIOIOTH IPaBO y MpPOIECi
posmsimy  cnopiB. OpHak BaXJIMBE 3HAYEHHS MarOTh 1  3aKOHH,
SIKi BCTAHOBJIIOIOTH TIPAaBUJIA MOBEIIHKH JJIsl BChOIO CyCHiIbCTBa. Buxomsun
3 (GOpMH JEepKaBHOIO YCTPOIO, MOpPYY i3 3aKOHAMHU JEpKaBH MOXYThb
ICHyBaTH JIOKaJbHI 3aKOHHM, 1[0 IMOUIMPIOIOTHCS Ha TEPUTOPIIO JIepKaBHUX
cy0’exTiB (IITATY, TEPUTOPIi, MPOBIHLIT).

Cnoaydene KopoaiBcTBO BKIIO9ae TP OKpeMi FOPHCIUKIII,
SIKi PEeryJOI0Th BITHOCHHHU y MEIWYHIA cdepi Ha BIACHUN Naa: AHIIIS Ta
Vensc, Hlotnmangis ta IliBHiura Ipmasmis. [na ropucoukmii AHrmi Tta
VYenbcy omHMM i3 HaWBaXIUBIINX 3aKOHIB € 3aKOH PO HAiOHAIBHY
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ciyx6y oxoponu 310poB’s (1977). Voro cmnpsmoano Ha: (1) po3BHTOK
MeAnYHOI Ciryx0m, (2) mokpameHHS (i3HYHOTO Ta ICHXIYHOTO 3/I0pPOB’S
mozet, (3) mpodimaKTHKy, IarHOCTHKY Ta JiKyBaHHS 3aXBOPIOBAaHb .
KpiM 1poro yBarm TakoX 3aciyrOBYIOTh 3aKOH PO HaI[lOHAJIBHY CIYXOy
OXOpOHH 370pOB’s Ta TpoManchkmii morman (1990)2, 3akon mpo
PENpOAYKTUBHE KJIOHYBAaHHS JIIOJUHU (2001)3, 3aKoH TNpO HaliOHAIBHY
ciyx0y oXopoHH 3710poB’s (2006)', 3akoH TPO 3aIUTIHEHHS JNIOAMHH Ta
embpionorito  (2008)°, 3aKOH PO OXOPOHY 3MOPOB’SI Ta COLiadbHE
3abesmeueHus (2012)°.

VY TIliBuiuniit Ipmarnii mie 3akoH mpo rpomanceke 310poB’s (1967),
SKUA CTOCYETBCSA ONOBIMICHHSA Ta MPOQUIAKTUKA JesSKuX 1H(QEKIiHHNX
3aXBOPIOBAHb'. 3aKOH Mpo mpaBa mamieHTiB (2011) mowmpioeThcs Ha
tepuropito IlloTnanmii Ta rapaHTye MpaBo Ha KBami(pikoBaHy MEIHIHY
JIOTIOMOTY, TIPaBO Ha JOCTOBIpHY iH(OpMAIliI0 MPO CTaH CBOTO 3I0POB’S,
NpaBO OCKAap)KyBaTH [ii Jiikaps Yy TMpoleci OTPUMAaHHS MEIUYHOl
JoTOMOrH’.

VY koncrutyuii Ipaanaii (1937) xateropis «3I0poB’s» 3ramyeTbes
Yy KOHTEKCTI HeoOXimHocTi 3abe3neyntd 3 OOKy JAepXKaBH BiACYTHICTh
3JIOBKMBaHb  IMOJMO  370POB’S  TPAIIBHUKIB, YOJIOBIKIB, KIHOK Ta
HEMOBHOMITHIX 0ci6°. Jlo umcna jpkepen MeAMYHOro mpaBa B Ipmamsii
MOXHA TAKOX BIZHECTH 3aKOH NP0 OXOpOHy 310poB’st (1947)%
3akoH mpo mcuxiuwe 3mopoB’s (2001)Y, 3akoH mpo OXOPOHY 3H0POB’s
(2004)*.

! National Health Service Act (1977). https://www.legislation.gov.uk/

ukp%a/1977/49/partll?view:extent
National ~ Health  Service and Community Care  Act  (1990).
https://www.legislation.gov.uk/ukpga/1990/19/contents.
Human Reproductive Cloning Act (2001). https://www.legislation.gov.uk/
ukpga/2001/23/enacted
National ~Health  Service Act (2006). https://www.legislation.gov.uk/
ukpga/2006/41/contents
® Human Fertilisation and Embryology Act (2008). https://www.legislation.gov.uk/
ukp%a/2008/22/contents
Health and Social Care Act (2012). https://www.legislation.gov.uk/
ukpga/2012/7/contents/enacted.
" Public Health Act (Northern Ireland) (1967). https://www.legislation.gov.uk/
apni/1967/36/contents.
® Ppatient Rights (Scotland) Act (2011). https://www.legislation.gov.uk/
asp/2011/5/contents.
® Constitution of Ireland (1937).https://www.irishstatutebook.ie/eli/cons/en/html
19 Health Act (1947). https://www.irishstatutebook.ie/eli/1947/act/28/enacted/en/print
1 Mental Health Act (2001).  https://www.irishstatutebook.ie/eli/2001/
act/25/enacted/en/html
12 Health Act (2004). https://www.irishstatutebook.ie/eli/2004/act/42/enacted/en/html
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Jlo uncia 3aKkoHiB, IO PETyMOI0TH Meau4dHI npaBoBigHocuHN y CIIA
BimHOCsATBCs [TompaBku mpo comianbae 3abesmedenns (1965)™, 3akon mpo
TOKPAIIEHHs SKOCTi Memunoi gormomoru (1986)™, 3akon mpo MoGimbHICTH
Ta mig3BiTHICTE MemmuHoro crpaxysaus (1996)%°, 3akon mpo Gesmexy
mamieHTiB  Ta migBmmenHs sxocti  (2005)'°, 3akom mpo moBTOpHY
ABTOPH3AIII0 MPOrPAMH JTUTAYOTO MEIUUYHOro cTpaxyBanHs (2009)Y, 3akon
IIPO 3aXHCT MAIIEHTIB Ta JOCTymHY gomomory (2010)™.

Cepen 1MX 3rajlaHUX aKTiB MOXKHa BUIUMTH [lompaBky mpo comianbHe
3abe3nedenHs (1965), sxi Oymno miamucano Jlimmonom /xoHcoHOM 30 JHITHS
1965 poxy. 3aBmsiku mboMy OYJIO YBEOCHO B Ji0 HAIIOHATBHY IIPOTpaMy
MeIMYHOTro cTpaxyBaHHA — Medicare. 3aBnsku HbOMY BIanocs 3a0e3NeYHTH
MEIWYHUM CTPaxyBaHHSIM aMEpHKAaHIIB, SKi crapmi 3a 65 pokiB, oci0
3 IHBaJIIHICTIO, 0Ci0 3 TEPMiHAIBHOIO CTAHi€I0 HUPKOBOI XBOPOOH, a TaKOX
0cib 3 aMioTpopiTHIM JaTEePaTHLHUM CKIEPO30M.

Y CHIA Takox IiCHye ps 3aKOHIB, SKi PETryJNIOIOTh BIITHOCHHHU
y MeauuHii cdepi Ha piBHI FOPUCIAMKIII OKpeMoro mrary. SIckpaBum
NPUKIAJIOM TYT MOXE CIYryBaTH 3aKOHOJAQBCTBO IIpO eBTaHaszito. Tak,
3aKOHM, IO JIO3BOJIMJIM JIETajli3yBaTH €BTaHa3il0 MPHUHHATI y IOTaTax
Kamidopmis'®, Men®, Hsio-Ilxepci?, Bepmont?, Komopazo®, Operon®*,

B social Security Amendments of 1965. H.R. 6675. 89™ Congress (1965-1967).
https://www.ssa.gov/history/pdf/Downey%20PDFs/Social%20Security%20Amendments%
200f%201965%20V01%201.pdf

¥ Health Care Quality Improvement Act of 1986. H.R.5540. 99" Congress (1985-
1986). https://www.congress.gov/bill/99th-congress/house-bill/5540

5 Health Insurance Portability and Accountability Act of 1996 (HIPAA). H. R. 3103.
104™ Congress (1995-1997). https://www.govinfo.gov/content/pkg/PLAW-104publ191/
html/PLAW-104publ191.htm

16 patient Safety and Quality Improvement Act of 2005. S. 544. 109" Congress
(2005-2007). https://www.congress.gov/109/plaws/publ41/PLAW-109publ41.pdf

7 Children's Health Insurance Program Reauthorization Act of 2009. H.R. 2. 111"
Congress (2009-2010). https://www.congress.gov/bill/111th-congress/house-bill/2

18 patient Protection and Affordable Care Act. H.R. 3590. 111" Congress (2009-2010).
https://www.congress.gov/bill/111th-congress/house-bill/3590

¥ End of Life Option Act (2016). https:/leginfo.legislature.ca.gov/faces/codes_
display Text.xhtml?lawCode=HSC&division=1.&title=&part=1.85.&chapter=&article=

% The Maine Death with Dignity Act (2019). https://www.mainelegislature.org/
legis/bills/bills_129th/billtexts/HP094801.asp

2! Medical Aid in Dying for the Terminally Il Act (2019). https:/wwwv.njconsumeraffairs.gov/
Statutes/Medical-Aid-in-Dying-for-the-Terminally-111-Act.pdf

22 The Patient Choice and Control at End of Life Act (Act 39) (2013).
https://legislature.vermont.gov/statutes/fullchapter/18/113

2 Colorado End-of-Life Options Act (2016). http://www.leg.state.co.us/
LCS/Initiative%20Referendum/1516initrefr.nsf/b74b3fc5d676cdc987257ad8005bce6a/99f
bc3387156ab5¢87257fae00748890/$FILE/2015-2016%20145bb.pdf
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I'aBai”®, Bammnrron®® ta B okpysi Komym6is®’. Kpim poro y mrari Texac
YUHHUM € 3aK0H «IIpo BHIepemKanbHI TUPEKTHBNY, SIKUI 103BOJIIE 3aKIaLy
OXOPOHH 3/I0POB’ Sl IPUIMHUTHU MIATPUMYBATH KUTTS Nalli€HTa 4epe3 JecCsTh
JHIB TICIsA MHCBMOBOTO MOBIJOMJICHHS 3 OOKY JIIKYIOYOI'O JIiKapsi, SKIIO
T ATPUMYBAHHS KHTTS BBAKAETHCS MAPHHM JOIAIOM .,

Binmosimno mo xonctutyuii Kamamm (1867) QenepanpHuii ypsa
BiJIOBITAIGHUH 3a MPOAAX Ta AUCTPUOYIIIO JIKiB, HATOMICTH JIETiCIATypH
KaHaJICbKUX MpPOBIHLIA — 3a CTBOpPEHHS, OOCIYyrOBYBaHHS Ta YIPaBIIiHHS
MKAPHAMH, TIPUTYJIKAME .,

Cepen umcna ¢enepalbHUX 3aKOHIB BapTO BUAUIMTH: 3aKOH IIpO
konbizenuiiHicts (1983)%, 3akon mpo oxopony 310pos’s (1984)%, € mumuit
3aKOH MPO JOHOPCTBO TKanHMH momuan (1990)*, TlomoxkeHHs mpo Mexudmi
BupoGu (1998)%,

[Ifo crocyeTscs piBHSA NPOBIHIINA, TO CTAaHOM Ha CHOTOJHI ICHYIOTBH
OKpeMi 3aKOHH, SIKi CTOCYIOThCS KOH(DIACHIIHHOCTI Ha HalliOHAILHOMY,
MPOBIHIIITHOMY/TEPUTOPIANEHOMY, a B ICSKUX BHIAJIKaX 1 MyHIIMIAILHOMY
piBHAX. BiIbIIICTh FOpUCAMKINHT, 3a BUHATKOM KBeOeky Ta HyHaByTy, MaroTh
3aKOHOJIAaBCTBO, SIKE CTOCYEThCS C(epH OXOPOHH 3J0POB’S Ta 3aXHUCTY
iH(popMaii mpo cTaH 370poB’s marienTa>,

B ABcrtpadii BimHOCHHU Yy chepi OXOPOHHU 370pOB’SI PETYIIOIOTHCS HA
(enepanbHOoMy piBHI Ta Ha PpiBHI mrTariB/Teputopiil. [Ipuknamamn

# The Oregon Death with Dignity Act. (1997). https:/www.oregon.gov/oha/
PH/PROVIDERPARTNERRESOURCES/EVALUATIONRESEARCH/DEATHWITHDI
GNITYACT/Pages/ors.aspx

Our Care, Our Choice Act (2018). https://health.hawaii.gov/opppd/files/
2018/11/0COC-Act2.pdf

Death  with Dignity ~ Act  (2009). https://apps.leg.wa.gov/IRCW/
default.aspx?cite=70.245&full=true

7 Death with Dignity Act of 2016 (2017). https://dchealth.dc.gov/
sites/default/files/dc/sites/doh/page_content/attachments/Death%20With%20Dignity%20A
ct.FINAL_.pdf

Advance Directives Act (1999). https://statutes.capitol.texas.gov/
Docs/HS/htm/HS.166.htm

The Constitution Acts (1867). https:/laws-lois.justice.gc.ca/eng/const/page-1.html

¥ Pprivacy Act. 1983. R.S.C. (1985). https://laws-lois.justice.gc.ca/eng/ACTS/P-
21/index.html

® Canada Health Act. 1984. R.S.C. (1985) https://laws-lois.justice.gc.ca/eng/acts/c-
6/page-1.html#docCont

% Uniform Human Tissue Donation Act (1990). https://ulcc-chlc.ca/lULCC/media/EN-
Uniform-Acts/Uniform-Human-Tissue-Donation-Act_1.pdf

* Medical Devices Regulations. SOR/98-282 (1992). https:/laws-lois.justice.gc.ca/
PDF/SOR-98-282.pdf

¥ Colleaga (2021). Healthcare Privacy Legislation in Canada. Colleaga.
https://www.colleaga.org/article/healthcare-privacy-legislation-canada
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(enepanbHOrO 3aKOHOJABCTBA Yy JOCHIDKYBaHi cdepi €: 3akoH mpo
MEIWYHE CTPaxyBaHHI (1973)®, 3akon mpo 60poTeby 3 pakom (2006)*,
3aK0H PO JOHOPCTBO Ta TPAHCILIAHTALLO opraHis i Tkanus (2008)%, 3akon
npo peectp imysizanii (2015)%.

OcTaHHIA 3akOH Tepexbadae, IO PEECTP IMYHI3alii BKIIIOYAE:
(1) indopmarnito, HanaHy mpoBaiaepoOM BaKIMHAMIi PO KOXKHY BiAMOBITHY
BaKIIMHAIIIO, BKIIOYAIOUW JICHb BAaKIMHAINI, iH(GOpPMAIlI0 PO BBEACHY
BaKLUHY Ta ileHTHdiKaniiiHy iH(opMalilo Ipo TOro, XT0 BBOJUB BAaKIUHY;
(2) BimnoBigHy ineHTH(IKALNIAHY iH(QOpMAIiI0 IS KOXKHOI OCOOH, sKa
OLIIHIOETHCS JIIKApeM 3arajbHOi NPAKTHKH, MEIiaTpoM, JIKapeM 3 OXOPOHH
TPOMAJCBKOTO  3/I0pOB’A,  JiKapeMm-iH(}ekmioHicToM abo  KIiHIYHEM
IMYHOJIOTOM TOIIIO.

Y mrrati BikTopis HaTomicTh mpuifHATO 3aKOH MPO TKAHWHHU JFOIUHHU
(1982)%, 3akom mpo Memmuny goxkymenramiio (2001)*°, 3akom mpo
rpoMaichke 370poB’s Ta g06poGyr (2008)*, 3akoH mpo 0GPOBiTBHY
noromory mpu cmepri (2017)%.

3a Qopmoro mepxkasHoro ycrporo Homa 3enaHnmis € yHiTapHOMO
JIepKaBolo, 10 O3HAYa€ HAsBHICTh €IMHOI CHCTEMH 3aKOHONABCTBA ISl BCi€l
JIepKaBH.

Jxepenamu MmeauuHOro npaBa y Hoiii 3enanii €: 3akoH Mpo 0XOPOHY
3popos’s (1950)*, 3akom mpo peectp paxy (1993)*, Ilpasuna oxopomu

* Health Insurance Act 1973. No. 42. (1974). https:/Avww.legislation.gov.au/Details/
C2022C00174
% Cancer Australia Act 2006. No. 35 2006 as amended (2006).
https://www.legislation.gov.au/Details/C2014C00376
% Australian Organ and Tissue Donation and Transplantation Authority Act 2008.
No. 122(2008).
% Australian Immunisation Register Act. No. 158(2015). https:/www.legislation.gov.au/
Details/C2021C00418
Human Tissue Act 1982. No. 9860 of 1982(1982).
https://www.legislation.vic.gov.au/in-force/acts/human-tissue-act-1982/044
0 Health  Records  Act 2001. No. 2  of  2001(2001).
https://www.legislation.vic.gov.au/in-force/acts/health-records-act-2001/046
Public Health and Wellbeing Act 2008. No. 46 of 2008 (2008).
https://www.legislation.vic.gov.au/in-force/acts/public-health-and-wellbeing-act-2008/055
2 Voluntary Assisted Dying Act 2017. No. 61 of 2017(2017).
https://content.legislation.vic.gov.au/sites/default/files/8caaf3b4-28f6-3ad1-acf3-
€3c46177594e_17-61aa003%20authorised.pdf
Health ~ Act 1956.  October, 25"  1956. No.  65(1956).
https://www.legislation.govt.nz/act/public/1956/0065/latest/DLM305840.html.
Cancer Registry Act 1993. September, 28" 1993. No. 102(1993).
https://www.legislation.govt.nz/act/public/1993/0102/latest/DLM318888.html
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3710poB’st (36epiranns mexuanoi indopmaii) (1996)*, 3akon mpo oxopomy
310poB’st Ta iHBamigHicTs (2000)*.

Meroro 3akoHy INpO OXOpPOHY 3I0poB’s Ta iHBaniaHIcTE (2000)
€ CTBOPEHHSI TaKUX yYMOB Ul JIFOJIEH 3 IHBAIIAHICTIO, 328 SIKUX MOXKJIMBO:
(1) mominmMTH Ta 3MILHUTH IXHE 370pOB’s, (2) 3MEHIIMTH BiJAMIHHOCTI
y CTaHi 370pOB’sl LUISXOM ITOKpAIIeHHS MOKa3HUKIB 37I0pOB’S Maopi Ta
IHIIUX Tpyn HaceneHHs, (3) CHPHATH JOCTYIy Ta pO3MOBCIOKEHHIO
indopmarii a7 HagaHHA €(PEKTUBHUX 1 CBOEYACHUX MEAWYHHUX MOCHYT,
MOCITYT 1 IPOrpaM OXOPOHH TPOMAJCHKOTO 3JI0POB’S, SIK JJISI 3aXHCTY, TakK 1
JUTS THATPUMKH JTEFO/ICH 3 1HBAJITHICTIO.

IIpoBeneHuii HamMM CTHCIMH Ta CHCTEMAaTU30BaHUU OIJIAL JKEPET
MeanyHoro mpaBa y CmomyueHomy Kopomiersi, Ipmannii, CIIIA, Kanani,
ABcrpanii Tta Hogit 3emaHmii Mae cTaTh MATPYHTAM JUIS TOAATBIINX
KOMIApaTHBHUX JOCHI/HKEHB Y cepi OXOPOHH 310poB’si. BoHM MOXyTh OyTH
COpSIMOBaHI Ha BH3HAYCHHsS HaWKpallMX 3aKOHOJABUYMX MPAKTHK Ta
CTBOPEHHS 3aBJISIKU IbOMY €(heKTHBHOI CUCTEMH OXOPOHH 370POB’sI.

** These regulations maa/ be cited as the Health (Retention of Health Information)
Regulations ~ 1996. 25 November  1996. No. SR 1996/343(1996).
https://www.legislation.govt.nz/regulation/public/1996/0343/latest/DLM225616.html.

% New Zealand Public Health and Disability Act 2000. 14" December, 2000.
No. 91(2000). https://ww.legislation.govt.nz/act/public/2000/0091/latest/DL M80051.html
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3AXHCT MEPCOHAJIbHUX JIAHUX: YKPATHCBKI PEAJIII
TA 3APYBI)KHUMM JTOCBIJI

Bparaciok Okcana borjanisna
KaHOuOam 1opuoOudHUXx HayK, OOYeHm,
doyenm xKageopu KOHCMUMYYiuHo20, AOMIHICIPAmMU8HoO20
ma ¢hinancosozo npasa
3axionoykpaincokuil HayioHabHUL YHI6epcUmen
M. Tepuonins, Ykpaina

CyuacHi KOHIeMIi] Ta HalliOHaJIBHI iH(OPMAIIiifHi TOJIITHKH, BU3HAYEH]
B CTpareriix y pi3HUX cdepax CyCHUIBHOTO JKHUTTS, HPHU3BEIH [0
TIPUCKOPEHOT0 3POCTaHHS BUKOPUCTAHHS NEPCOHATBHHX JAHUX Cy0’e€KTamu
BIIaJHUX THOBHOBaXeHb. CHCTeMH iH(pOpMAIiHHOTO 3a0e3MedyeHHs OpraHiB
JepKaBHOI BIAAW TOTPEOYIOTh MOJEpHi3allil, OCKUIbKH, HE3BAKAIOUW Ha
MPUAHATTS. ~ HOBOTO  IPOTPECHBHOTO  3aKOHOJABCTBA  IPO  3aXHCT
MIEPCOHANBPHUX JaHUX, 3AIHIIAE€ThCA Oararto mpolOiieM i3 3a0e3nedeHHIM
npaBa Ha NpPUBATHICT. HemooAWHOKMMH € BUMAIKK HE3aKOHHOTO 300Dy,
30epiraHHs, BUKOPUCTAHHS Ta Mepeaadi MePCOHAIbHUX MTaHKUX, BIACYTHI Ji€Bi
3ac00M 3aXHCTY MpaB Ha KOH(INEHLINHHICTh Ta MPUIMHEHHS MPOTUIIPABHUX
Iiif 'y mporueci OOpOOKM IEpPCOHANBHHX JaHMX, He3ale)XHa CHCTeMa
KOHTPOJIIO Ta MEXaHi3M 3aXHCTy MEPCOHANBHHUX JIaHWX; HaJMipHa KUIBKICTh
0a3 TEepPCOHANBHUX JaHWX, BOJIOJAUIBISIMH a00 pPO3NOPAJHUKAMH SIKHX
€ OpPTaHM JIep>aBHOI BJIaAX TOWIO. [3 pO3BUTKOM TEXHOJOTIH cdepa 3aXHUCTy
iH(popMarii, 1110 MICTUTH IEPCOHABHI IaHi cTa€ OLIBII ypa3InBOIO, OCKUTBKH
MU 1HOJII MO’KEMO Ha/IaTH 3rojly Ha 00poOKy NMepcoHaIbHUX AaHHX, HaBiTh HE
3/I0Taayl0unch Tpo ne. Haifvactime me MoXe CTaTHCh cepel aKTHBHUX
KOPHCTYBaYiB COIiaIbHUX Mepek abo Mix 9ac 3aBaHTaKEHHS JOJATKIB Ha
TaJDKETH, a TAKOXK ITiJ] 9aC He3aKOHHMX JIii maxpais.

Ha mporusary, Himeuunmna ta Benuka bputanis maioTh Habarato
MIIHIITY iCTOPII0 CHCTEMH 3aXHCTY MEPCOHANBHUX JaHUX, SKa PETYIIOETHCS
Ta 3aCTOCOBYETHCA HA BHCOKOMY DiBHI 1 IpeACTaBICHA 3allUTAMH CYO'€KTiB
JAaHUX Ta MPaKTHKOI CyJOBUX I030BiB B 000X topucaukuisx. ITpukmagu
Himeuyunnu ta Benukoi Bpuranii MoxxyTh OyTH KOPUCHUMH JUIsl BU3HAUEHHS
HalKpalmux MNpakTUK B KpaiHax-uieHax €C, xoua Benuka bpuranis
1 BUXOAMTH 13 30HU peryiroBaHHs npasa €C micist 3akiHYEHHS IEepeXiIHOro
mepiony mo kiHis 2020 poky. Sk 3a3Havae A. bepunep (Molndar-Gabor F,
Beauvais MJS, Bernier A, Jimenez MPN, Recuero M, Knoppers BM (2022)),
Himeuunna ta Benuka bpuranis Takok MOXyTh OyTH XOpOIIMMH
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NPUKIaZaMd  JUId yKpPaiHCBKUX 3aKOHOJABLIB 3 TOYKH 30py HAasBHOI
aIMIiHICTPaTUBHOI Ta IMBUIBHOI CYIOBOi MpPaKTHKH, sSKa 3aXHINAE IpaBa
cy0'ekta AaHUX CyBOpO Ta €(EeKTHBHO, a TAKOX 3 TOYKU 30py HAasBHOTO
MOTYXXHOTO Ta e(EeKTHBHOTO HAlliOHAILHOIO 3aKOHOJABCTBA 13 3aXHCTY
nepconansunx nannx (Data Protection Regulation — UKrDPR)™.

Tomy MaiiOyTHE OHOBJEHHS YKpalHCBKOIO 3akoHY TIIpPO 3axHCT
nepcoHanbHuX naHux — «UkrDPR» mae 6a3yBatucst nepeBakHo Ha GDPR
(General Data Protection Regulation)®. Oxuax gesiki acrieKTH Ta IPHHIAII,
BukianeHi B GDPR, cxoxe, He BIAMOBINAIOTH YKPaiHCHKIH peasbHOCTI i HE
PEKOMEHIYIOTbCsl Ul 3armo3udeHHs. KpiM HaaifHOTO 3aKOHOJAaBCTBa,
VYkpaiHi TakoX 3HAJOOWThCS CWIBHHH 1 HE3aIeKHUH OpraH, HalpHKIal
AreHcTBO i3 mUTaHp 3axucTy nepcoHanbHuX naHux «UkrDPA». ArentcTBo
Mae OyTH HaJiIeHE HU3KOI HOPMAaTUBHHUX 1 3aKOHOJABYMX ITOBHOBAXKECHBb
i 000B’s3KiB, MOAIOHUX MO THX, IO BUKJIAICHI B HAHKPANINX INPaKTHKaX
1 CTaHOapTax, MepesiueHuX HIKYe, 1 MOBHICTIO BimoOpaxkeHi B GDPR.
Ha namy nymky, HoBuié UkrDPA mnoBuHeH OyTH IyXke iHII[IaTUBHUM
y myOIiKyBaHHI KEPIBHUIITB MIO0 HAHAaKTyalbHIIINX MUTAaHb 3aXUCTY JaHUX
Ta MATPUMYBAaTH YKPaiHCBKHUX CYO'€KTiB JaHMX Yy 3axHCTi IX NHpaB Ha
peryisrtopHoMy piBHi (Hanpukiaz, sik ICO y Benukiit Bpuranii). [Ipocroro
BUKOHAHHS OHOBJIGHOTO 3aKOHy O0e3 ypaxyBaHHS LbOTO acHekTy Oyxe
HEJIOCTaTHBbO /IS BUKOHAHHS BUMOT, HEOOXITHHUX /IS OTPHUMAaHHS pilICHHS
€BporreiichbKoi KOMICii 00 BiAMOBIAHOCTI, a00 [T BUKOHAHHS 3000B’s13aHb
3a Yromoro mpo acomiamifo Ykpainm 3 €C. Amke 3axucT TpaB Ha
KOH(}iAeHIIITHICTh TaHUX Ma€ OyTH HpaKTI/I‘IHI/IMS.

Xoua npuknang HiMeddwHy 3 BUCOKUM piBHEM MTOBHOBAYKEHD MICIIEBHX
DPA Moxxe OyTH HEKOPEKTHUM BHOOPOM sl YKpalHU SIK YHITapHOI KpaiHH.
Ile 3maeThcst OMHIEID 3 OCHOBHHMX BHMOT, SKY HEOOXiTHO BHUKOHATH ISt
OTPUMaHHsl pIlIEHHS TMpO aJeKBaTHICTh BiJ E€BPONEHCHKOT KOMICIi.
3a0e3nedyeHHs MiIBUIIEHHS DIBHA O00I3HAHOCTI IMOJ0 KOH(IIEHLIHHOCTI
JIAaHUX IIUIIXOM MOCWJICHHS MOKapaHb y BUIVISAL IITpagiB, TPaBOOXOPOHHUX
3aX0/iB, NMPAaKTHYHHUX IHCTPYKWid 1 HaByaHHA. SIK 3a3Ha4yajuoch, HOBHU

! Molnar-Gabor F, Beauvais MJS, Bernier A, Jimenez MPN, Recuero M, Knoppers
BM (2022) Bridging the European Data Sharing Divide in Genomic Science J Med Internet
Res 2022;24(10):e37236. doi: 10.2196/37236

2 General Data Protection Regulation. Regulation (EU) 2016/679 (General Data
Protection Regulation) in the current version of the OJ L 119, 04.05.2016; cor. OJ L 127,
23.5.2018

® What is personal data?: an official website of the Information Commissioner’s Office.
URL:  https://ico.org.uk/for-organisations/guide-to-data-protection/guide-to-the-general-
data-protection-regulation-gdpr/key-definitions/what-is-personal-data/  (last  accessed:
20.09.2022).
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UkrDPA wMae cratd OUIbII HE3aJC)KHHM Ta aBTOHOMHHMM JCPXKaBHHM
OpraHOM i3 TOBHOBa)KEHHIMH, TOAI0HNMH 10 HanioHansHUX DPA y €Bpori.
3akoH VYkpainu «IIpo 3axucT nepcoHaJBPHMX TaHWUX» BCTAHOBIIOE
BUMOTH J0 OOpOOKHM Ta 3axHCTy MNEPCOHAJIbHUX JaHWUX, B TOMY YHCII
i B IHTepHEeT-cepeqoBHUIIi. 3a3Ha4YCHI BUMOTH BiIOOPaXKAOTh IOJIOYKCHHS,
3anpoBapkeHi Konsenmieto Pagu €spornt Ne 108 mpo 3axuct ocib y 3B’s3Ky
3 aBTOMAaTH30BaHOIO OOpPOOKOI0 MEpPCOHAJIBHMUX MJaHUX Ta pPO3BHHYTI
y [dupextusi €sporneiicekoro Ilapmamenty ta Pagu 95/46/€C mpo 3axuct
¢izmgHEX 0ci0 mpu 0OpOOIl MepCoHANTPHUX TAHWX i BUTBHUM OOIirOM ITHX
naHuX. [IuTaHHIO 3aXHCTy NMEPCOHANBHMX JaHUX B IHTepHET-cepemoBHIIi,
B TOMY YHCI B COITIaIbHUX MEpeax, MPUCBIYCHI W iHII peKOMEHIAIiiHI
JOKYMEHTH pPIi3HHUX €BPOIEHCHKUX YCTaHOB: Pexomenpamii Pamm €spomm
R(99)5 mpo 3axmcT ocibd y 3B’3Ky 3 00poOKOIO AaHWX y iHPOpMAaLifHIX
Marictpainsax; Pexomenmanii po6odoi rpynu, mo (QyHKIIOHY€e BiATIOBIAHO 10O
crarti 29 [lupextuBu 95/46/€C (WP 39 — «IlpuBaTHICTP B Mepexi
InrepHer»); Pexomenpanii MikHapoaHOI poOOUYOi TPynH 3 MUTAaHb 3aXHCTY
MEPCOHATBHUX JaHHUX B TeJeKOMyHiKamiax («bepmiHchKa rpymay).

3axucT mNepcoHaNbHUX JAaHuX ¢(iznyHuX ocid B VYkpaiHi Hapasi
peryiroeTbes 3akoHOM YkpaiHu «IIpo 3aXMCT mMepCcOHATBHHX IaHUX» BiX
01.06.2010 Ne 2297-VI (naini — 3axon Ne 2297).

3akon Ne 2297 perymioe Taki OCHOBHI MUTaHHS 00pOOKHU ITEpCOHANBHIX
JaHUX: BUMOTH JO0 OOpOOKHM NEepCOHANbHUX MJaHUX; MpaBa Cy0 eKTiB
MEPCOHANBPHUX MJAHWX; MICTaBH Ul OOpOOKH TIEepCOHANBHHUX HTaHUX;
MOPSAAOK 3IIHCHEHHS OCHOBHHX IIPOIIECIB OOPOOKH TEepCOHANBHHUX JaHUX
(30upaHHSA, BHWKOPHCTaHHA, HAKONWYEHHS Ta 30epiraHHs, MOIINPEHHS,
BUJIAJICHHS); TOPS/IOK OOpPOOKM TEpCOHAJIBHUX JaHHX, OOpoOKa SIKHX
CTaHOBUTH OCOOJIMBHMI PU3UK Ul TIpaB i CBOOOJ CyO’€KTiB MEPCOHATBHUX
JIAHUX TOIIIO.

ITpote, B emnoxy OypX/iMBOro pO3BHUTKY IM(POBUX TEXHOJOTIH Jitoue
3aKOHOJIABCTBO IMPO 3aXKCT MEPCOHATBHHUX JaHUX BCE OLble U Oinmblne HE
BIJINIOBi/Ia€ CyyacCHUM BHKJIMKaM. BoHO He 3a0e3reuye HaleXHOIO 3aXHCTY
Cy0’€KTIB TEpCOHANBHUX MJAaHUX TP OOpOOI IEepCOHANBbHUX JAHUX
3 BHUKOPUCTaHHSAM IH(QOpMamiiHUX TEXHOJOTIH Ta HE MICTUTH JIOCTATHIX
rapaHTiii paB Cy0’€KTIB aHHMX y pa3i BUTOKY NEPCOHAJIBHUX MAHUX, IO
MICTATBCA y 0a3ax JaHUX BOJOIUIBIS EPCOHANBHUX TaHUX.

VYV 3B’a3Ky 3i 3MiHaMH|, AKi BigOyIucs y €KOHOMII Ta COLiaTbHOMY
XKHTTI, yKpaiHChKE 3aKOHOAABCTBO NMOTPEOYE ITOBHOTO OHOBJICHHS ITPAaBOTO
peryoBaHHS MPOIeciB 0OPOOKH MePCOHATBFHUX TaHHUX.

7 gepBHs 2021 poky y Bepxoswiii Pagi Ykpainu OyB 3apeecTpoBaHHid
[Ipoext 3akomy «IIpo 3axmcT mnepcoHanmbHUX nMaHuX» Ne 5628, sxum
nepeabaueHo pedopMyBaHHS CPEpH 3aXUCTy MEPCOHATBHHX JAHHUX
B VYKpaiHi Ta TNpHUBEIEHHS YKPaiHCHKOTO 3aKOHOJABCTBA IPO 3aXHCT

169



MEepCOHANbHUX JTAaHUX Y BIAMOBIMHICTE 10 €Bporeiickkoro. OnHak 16 ceprHs
2022 poky AaHuii POEKT OYB BIIXUIICHUI Ta 3HSTHIT 3 PO3TIISALY.

Okpim, Toro 18 >xoBtHs 2021 poky y BepxoBHy Pamy Ykpainu Oyno
BHeceHo Ilpoekt 3akony Ykpainu «IIpo HarioHaseHy KOMicit0 3 MUTaHb
3aXHMCTy MEPCOHAIBHUX JaHUX Ta JOCTymy Ao IyOuivyHoi iHdopmaii»
Ne 6177, mo mnependadae CTBOPEHHs KOHTPOIIIOIOUOrO Oprany y cdepi
3aXHUCTy TIEPCOHAIBHHX JAaHWX Ta HOro IOBHOBaKEHHS 31 3IiHCHEHHS
KOoHTposto. Ha pmaHmii MOMEHT JOKYMEHT jaoci mepeOyBae Ha pO3IIIsii
Y BIATIOBITHOMY KOMITETi.

VY Oyap-sKoMy pa3i paHO 49X MI3HO BCI YKPATHCHKI Cy0’ €KTH ITyOIiTHOTO
aZMIiHICTPYBaHHSA Ta TOCIIOJapIOBaHHSA OyIyTh 3000B’s3aHI MPUBECTH CBOIO
IiSUTBHICTE 3 OOpOOKM TEpCOHANbHMX JaHUX y BIONOBITHICTE IO
€BPONEHCHKUX CTAaHIAPTIB.

VY pasi BUTOKY IIepCOHANBHUX JaHUX 0c00a, IO BiMOBigae 3a 00poOKy
JTaHWX, TIOBUHHA Oyl NMPUHHATH HAIEKHI 3aXOAU Ui BiTHOBJICHHS TaHUX,
3MEHILIEHHS IIKO/IH, TIOBIIOMJICHHSI HAIJISZIOBOTO OPraHy Ta Cy0’€KTa TaHHX.

Ha mincraBi mpoBeneHOro aHajiizy NPUXOTUMO JO BHCHOBKY, IO
MaiioyTHe oHOBiteHHs UkrDPR noBuHHO BpaxoByBaTH:

1) TOTOYHI peryJsaTOpHi BHUMOTH, HEOOXiJHI JJsl 3aJ0BOJICHHS
HaJIS)KHOT'O PiBHS MacoBOi 00pOOKHU MEPCOHAIBHUX JaHUX;

2) OUIBII BHCOKWI PIBEHb 3aXHCTy IITEd Ta HEMOBHOJNITHIX OO iX
MIepCOHATILHAX JTAHUX;

3) OHOBIICHHA TaTy3eBUX CTAHIAPTIB 3aXUCTy MEPCOHATBHUX TAHUX 5K
BaXXJIMBA YMOBA IJISl PO3BUTKY JJIS1 YKPATHCHKOTO CYCITUTBCTBA Ta Oi3HECY.

VYkpalHCcbka ~ peanbHICTH ~ moTpedye  Habarato CHITBHITIIOTO
MPaBO3aCTOCYBAHHS 32 3aKOHOAABCTBOM ITPO 3aXHCT MEPCOHANBHUX JIaHUX Ta
CyBOpIIIOi Cy/I0BOT MPAKTHKH Ta MPAKTUKH aJAMIHICTPATHMBHUX CaHKII, 110
OyayTh 3acTocoByBaTrCs DPA 3 OiIbIIIMM CIIEKTPOM MTOBHOBAXKCHbD.

OnoBnenns crannaprtiB no piBHs GDPR Oyne ckimagHuM 3aBIaHHIM
Juii  yKpaiHcbkoi gepxaBu. OCHOBHI BHUKJIMKH MOXYTb BKIJIIOYATH,
HalpHKJIaJ, HEICHYyIoUy NpakTH4YHY MiATPUMKY Bil HauioHaisHOro DPA;
BIZICYTHICTh OCBIYEHHX IIpaliBHUKIB, BaXKy TEXHIUHY aJanraimiioo; Opax
(hiHaHCOBHUX peECypCiB TOLIO.
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IMPOLECYAJIBHA POJIb CIHEINNAJIICTA
B AAMIHICTPATUBHOMY CYAOYUHCTBI IOJ10 3BUPAHHA
TA IIEPEBIPKH EJIEKTPOHHUX /IOKA3IB

ByakeBuu Bitagiit AuapiioBuu
acnipaum kaghedpu nyoniuHo20 YRpasninHa ma aOMiHICMpPYBaHHs
Hayionanvua axademia Hympiwnix cnpag
M. Kuis, Yxpaina

BignoBigHo 10 monokeHb Komekcy aaMiHICTPATHBHOIO CYAOYHMHCTBA
VYxpainu (nani — KAC Ykpainu) B aaMiHICTpaTUBHOMY CYJOYMHCTBI € JIBi
OCHOBHI  mpolecyanbHi (OPMH  3aCTOCYBaHHS  CHCI[laIbHUX  3HAHb:
KOHCYJBTaTHBHO — TEXHIYHA JIOTIOMOTra CIIelianicTa Ta IIPOBEICHHS
eKCIIePTHU3H.

OCHOBHHMM KpHUTEpIEM pPO3MEXYBaHHs 3a3HauyeHHX (GopMm € J0Ka3oBe
3HAYEHHS PE3y/IbTAaTy BHKOPHCTAHHS CIICIiAdbHEX 3HAHb Yy CyIOBOMY
npoBapKkeHHI. CrieriagicT BUKOHY€ JI0BIIKOBO — KOHCYJIbTaTHUBHY (DYHKIIITO,
TOJi SIK BUCHOBOK €KCIIepTa € 3ac000M I0Ka3yBaHHS B aJMiHICTPAaTUBHOMY
CyIOYHMHCTBI (BinmoBixHO 10 3MmicTy c1.cT.72, 101 KAC VYkpainn).

JlogaTkoBO CHiA BIiA3HAYHTH, IO «CIEIIalicTy — II¢ BHUKIIIOYHO
IpOIECYAbHUIA CTAaTyC, TOMAI SIK «EKCIePT» B KOHTEKCTI mojoxeHr KAC
VYkpaiHu— 11e JMIIe OJIUH 13 aCHeKTiB MPAaBOBOr'O CTaTyCy CyJOBOTO €KCIepTa
(mporecyanbHUii acriekT). AJpKe eKCIepTHA TisUIbHICTh MOXKE 3/1IHCHIOBATHCS
1 Mo3a CyJIOBUM MPOIIECOM (IUB., HampukiIaid, m.6 4.1 ct.13 3akony Ykpainu
«IIpo cyoBy ekcrepTusy»).

Oxpemo Bapro 3BepHyTH yBary, mo y penakuii KAC VYkpainn
10 2017 poky B 4.3 ¢1.67 Ta yu.1,3 c1.149 KAC VYkpainu Oyno 3akpiruieHo
MIPaBoO CIIeIiajicTa JaBaTH MUCBMOBI PO3’SCHEHHs (TaKk 3BaHMH «BHCHOBOK
crieriaicray), siki MOTaM OyTH TIpHEAHaHI O MaTepiaiiB crpaBu. Jlanwmit
(axT (a TakoX HOCBIA MEAKUX 3apyOKHUX KpaiH) Jajo MifCTaBy ISl BUCHIX
CTBEpIKYBATH IPO HEOOXiAHICTh BHIUICHHS BUCHOBKY CIICIIaJIiCTa B SIKOCTI
CaMOCTIHHOTO 3aco0y I[OKaSYBaHH}IZ’3 . Omgnak B pemakuii KAC VYkpainu
micns 2017 poky Oyno BHAAJIEHO MOJOXEHHS NPO MpaBO CHemiaiicTa

! Topa 1. B. (2013) 3anyuenns cremianicra i excriepra agBokaToM 3a KpuMiHagsamm
npolecyansHiUM KojaekcoMm Ykpainu. Kuis : BI] Axagemii angsokatypu Ykpainu «APressy.
Ne 1(26). C. 157.

2 Kanmuxosa 51.C (2012) KommereHuis eKCIIepTa Ta CIIeLiaNicTa IIiJ] 4yac J0Ka3yBaHHs
B aaMiHicTpaTnBHOMY cynounHctsi. Kuis: [6.8.] Nel. C.55.

% Kyuep T.M. (2012) CriBBiZHOIICHHS BUCHOBKIB CKCIIEPTa Ta CIICLaIicTa K 3ac00iB
JIOKa3yBaHH: B LIMBIJIBHOMY Tpolieci: muTaHHs Teopii i mpaktuku. Ne2(10). C.39.
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Ha/1aBaTH MHCHEMOBI pO3’SICHEHHSI, 1 CTAHOM Ha JaTy MiATOTOBKH JaHOI CTATTi
3i 3micty 4.2 c1.222 KAC VYkpainu BUIITUBAE Te, IO MiJ Yac JOCIiIKECHHS
JIOKa3iB Cy/l MOXX€ CKOPHCTATUCSI TEXHIYHOIO JIOIIOMOI'OI0 Ta CaMe YCHUMH
(a HEe MUCEMOBUMHM) KOHCYJIBTALIISIMH CIIELiaJTicTa.

BinmosimHo mo momoxkeHb KAC VkpaiHu creriamict Moxe OyTH
NPU3HAYCHUH CyIOM JJsl HaJaHHS KOHCYJbTAllii Ta TEXHIYHOI JONOMOIHU
npu 30WpaHHI Ta TEpeBipli eJeKTPOHHHX MOKa3iB, 30KpeMa, Yy TaKuX
BUIIAJKaX:

—  TIpH OTJIAAL CYyOM BeO-caiTy (CTOPiHKH), IHIIIUX MicCIlb 30€pe:KEHHS

NaHUX B Mepexi [HTepHET 3 METOK BCTAHOBJICHHS Ta (iKCyBaHHS iX
3micTy (4. 7 ct. 81 KAC Ykpainm), B T.4. B OPSAKY 3a0€3M€UEeHHS JOKa3iB;

—  mpH BimiOpaHHI «3pa3KiB» I MPOBEACHHS EKCIEPTH3H, JOMOMOTH
IpU BU3HAYEHHI HEOOXiTHOCTI MPOBEACHHS EKCIEePTH3H, (OPMYIIOBAHHS
nuTaHb A excrepra Tommo (c1.70 KAC Ykpainn), B T.4. i pu 3a0e31eyeHH1
JIOKa3iB;

—  HaJaHHS IHIIOTO POXY KOHCYJBTAIlil Ta TEXHIYHOI JOMOMOTH IIi[
yac BUMHEHHS MPOIECYaTbHUX MIiH, OB’ SI3aHUX 13 3aCTOCYBAHHAM TEXHIUYHHX
3aco0iB.

DOI https://doi.org/10.36059/978-966-397-298-5-40

®ICKAJIbHO-MOHITOPUHI'OBI ®YHKIIi HOTAPIATY

Bnogiuena Jlinist IBaniBHa
KaHouoam ropuOudHux HayK,
doyenm Kagedpu nyoniuno2o npasa
Yeprigeyvxuil Hayionanvuutl yrieepcumem imeri FO. @edvkosuua
M. Yepnisyi, Ykpaina

BusHaueHHs MPaBOBOrO CTAaTyCy HOTapiyca HEMOXIHUBE 03
BpaxyBaHHS  OCHOBHOi ~ METH, TpHU3HAueHHs Ta  (YHKIIOHAJIBHOI
CHPSIMOBAHOCTI HOTapiajibHOT AisibHOCTI. BapTo 3ayBaxkuTH, X04 1e
BITHOCHO CaMOCTIHHI YaCTMHH 3MICTy TaKOi isJIbHOCTI, OJHAaK Yy CBOIid
(yHKIIOHANBHIA €IHOCTI, BOHW BUPAXKAIOTh OPraHi3ylO4YMi BIUIMB Cy0’€KTa
HOTapiaTy Ha CyCHUIbHI BIIHOCHHHM, TOOTO Ha IIpaBOpealizyrouy,
IIPaBO3aCTOCOBYY Ta IPAaBOOXOPOHHY c(epy CycHuUIbHOTO KUTTS. DyHKIil
HOTapiaTy CIHpPaBIIOTH O00’€KTUBHO HEOOXiMHWI BIUIMB Ha CYCHUIBHI
MpoIlecH, IO BiZOYBAarOTHCSA B IMPABOBiH, TOCHONAPCHKil, EKOHOMIUHIN Ta
inmmx chepax. Kpim toro, ¢pyHKIiOHATBHHUN 3MICT € MPUTaMaHHUM OYab-
SIKOMY BHIY HOTapianbHOI JisSUTBHOCTI, HE3aJEeKHO Biff TOTO, Ha SKOMY DiBHI
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Ta B SKUX Tally3dX BOHH 3IIMCHIOIOTHCS, TOOTO MH BEIEMO MOBY K IPO
HOTapiaJibHy MisJIBHICTB, $KA IPOBAJMThCS B JIEP)KABHUX HOTapiaJbHUX
KOHTOpaX, JEpKaBHUX HEHOTaplaJlbHMX apxiBax, TaKk 1 He3aJIekKHYy
npodeciiiHy HOTapiajibHy JisUTbHICTb.

CeMaHTHYHO, TepMiH «(QYHKIIIs» Ma€ JaTHHChKE MOXOpKeHHs — functio
(«BiAmpaBiIeHHS, MAISUIBHICTB») — O3HA4Ya€ JisUIbHICTH, CHPSMOBaHY Ha
JOCSITHEHHST BIIMOBiMHOI MeTH. B 3aranpHOMy, ¢yHKHis — ne pobora
MEeBHOTO cy0’eKkTa un 00’€KTa, 000B’ 30K, chepa MisTBHOCTI KOTOCh, YOTOCh,
MIPU3HAYCHHS, POJh qoro-He6yz[bl; I[e Croci0 MOBEIIHKY, BIACTUBUHA Oyab-
SIKOMY 00’€KTY, IO CIpuse 30epeKSHHIO iICHYBaHHS IIOTO 00’ €KTa abo Tiel
CHCTEMH, B SIKy BiH BXOIWThH B SIKOCTI eleMeHTa Y HAyKOBIH JiTeparypi
HaifyacTtime TepMiH «(QYHKIiS» BHKOPHCTOBYETHCS K Ha3Ba  abo
XapaKTepUCTHKA HANpPSAMKY AiSUTIBHOCTI, SIK y3arajbHIOIOYa XapaKTepHCTHKa
CYTHOCTI 3aBIaHb i HiTeil ASITBHOCT] Gy /1b-KOTO 260 TPH3HAYCHHS OY1b-40r0’.

B HaykoBiif JitepaTypi mnuTaHHsS (QYHKIIA HOTapiary OCOOJIHBO
aKTyalizyBajocs B Iepiof pedopMyBaHHs OpraHiB HorapiaTy (0COOJIHBO
BapTO 3BEPHYTH yBary Ha BIUIMB a/IMiHICTpaTHBHO-TepUTOpiaibHOT pedopmu,
00’enHaHHs (YKpYNHEHHS) HOTapiaJlbHUX OKpYTiB, 1 TOMYy HEOOXiZHOCTI
nepepeecTpanii =~ HOTapialnbHOi  JISUIBHOCTI®,  TaKOX  PO3MIMPEHHS
HOTapiaNbHUX (YHKIIT y 3B’S3KY 13 MOXIIMBICTIO HOTapiycaMH HpPOBOJUTH
Memanio®.

HesBaxaroun Ha pi3HI MIXOAW HAYKOBIIB O BU3HAYCHHS (DYHKIIH
HOTapiaTy, 3MICT TEpMiHIB mependavae MisUTBHICTH, 332 IOMOMOTOIO SKOi
OpraHd HOTapiaTy BHKOHYIOTb CBOi IOBHOBa)KCHHS, PEANi3yIOTh CBOIO
KOMIETEHTHY IisUTBHICTE ISl JOCATHEHHS MeBHOI MeTH. B Takiil misutbHOCTI
NPUCYTHIH 00OB’SI3KOBHUiI cy0’ekT — e HOTapiaT (B 0co0i HOro oprasi),
Cy0’€eKT 3BepHEHHs (I 3MIACHEHHS Ha HOro KOPUCTh YM B HOrO IHTepecax
HOTapiaJbHUX i) Ta MeTa TaKOoi HOTapiaabHOI gisutbHOCTI. HasiBHiCTH
pizHEX aediHiLid (QYHKIIH HOTapiaTy JEMOHCTpYE CKJIAAHICTB i Oararo-
TPaHHICTh JJAHOTO 1IHCTHUTYTY. ToMy npu BUIUIEH] QYHKIIH HOTapiaTy TaKox
HEMae €IMHOrO Mmiaxody. Merta, 3aBaaHHs 1 (YHKUII AisIBHOCTI HOTapiyca,

! Benukuii TiryMadHuii CIOBHUK CydacHOi yKpaiHChKOT MOBH (3 0. i JOTIOB.) / Kz
ironos. pen. B. T. bycen. K.; Ipnins : BT® «Ilepyn», 2005. C. 1552

2 Baxrina, 10.C. (2018). Honstrst Ta Kinacubikawis GyHKIiH AepKABHOTO YIPaBIiHHS.
Bicnux  Xapkiscorkoeo Hnayionanvnoeo yuieepcumemy imeni B. H. Kapasina. Cepisn
«IIpasoy. (26). C. 86.

Hakas MinicrepctBa toctuiii Ykpainu Big 31.05.2021 Nel1911/5 «I1po BHeceHHs 3MiH
0 JesknX HakaziB MinicrepcTBa rocThIil YKpaiHu (LIOJ0 BPETY/IIOBAHHS MUTAHHS
peectpaiiii mpuBaTHOI HOTapialbHOI IISUIBHOCTI HOTapiyca NMpH 3MiHI aJMiHICTPaTUBHO-
TepUTOpiabHOTO  TOAUTy  Ykpaimm)». https://minjust.gov.ua/files/general/2021/06/07/
20210607134725-95.pdf

Jonuuceka M. C. (2022). Memiamist sk ogHa i3 (YHKIIA yKpaiHCHKOTO

HOTapiaJbHOTO MPOLECy. AHANIMUMHO-NOPIGHANbHE NPABO3HAGCME0, (2), T4—T18.
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3HaXOMAThCS HA PIBHI 3 MPUHIMIIAMY pealtizaliii myOidHOro iHTepecy, To0To
BOHHU BiJJOOpa)KarOTh Ti CYCHiIbHI IHTEpECH 1 HparHeHHs, 3a0e3neueHHs Ta
peaiizawisi SKMX TOB s3aHi 13 (YHKIIOHYBaHHSM HOTapiaty, 1 IO BHUCTY-
MaTh, 3 TOYKU 30pPy JIEPKABH Ta CYCIUILCTBA, HEOOXITHOK 3aMOpPyKO X
HOPMAIIHOTO iCHYBAHHS Ta PO3BHTKY .

[IpaBoBa mpuposna ¢dickanbHOT (yHKIIT HOTapiyciB peanizyeThes i
Yyac BUYNHEHHS HOTapialbHUX JIiH, 716 HOTapiyCH y MeXkaX CBOiX IOBHOBaXXEHb
KOHTPOJIIOIOTH CIUIATy MOJIATKIB Cy0 €KTaMu, sIKi 3BepTAIOThCS 32 BUNHEHHAM
HOTapiambHOI mii. B TakoMy pakypci, HOTapiyc BHCTYyNa€e IOMOMIXHHUM
OpraHoM Jep>KaBH, Ha SIKHH MOKJIAJICHO OOOB 530K KOHTPOJIIOBATH CILIATY
Gi3NYHUMH Ta IOPUIUYHAMH OCO0aMH, IO 3BEPTAOThCA 33 BUMHEHHIM
HOTapiaJbHUX Jil, TOATKIB 1 300piB, BU3HAYEHNUX 3aKOHOJIABCTBOM YKpaiHU
(meHciitamii 36ip 3a mpmaGanHs Hepyxomocti Tomo)°. B socti mpukmaxy
MOJXKHA TIPHUBECTH TMOJOXEHHsA cTarTi 42 3akoHy «lIpo HOoTapiat», ne
BCTAHOBJICHO Y IepeAdaueHnX 3aKOHOM BHUIIJKaxX HOTapiaJibHI Jii MOXYTh
OyTH BYMHEHI HOTAapiyCOM TUIBKM IICHIS CIUIATH 110 OMOJDKETY IONATKy
3 oxoxiB (isuuHEX 0Ci6’, TO6TO HOTapiyc, Mepes BUMHEHHSIM BiIMOBIIHIX
HOTapiaJbHUX Jii, TIOBMHEH YIEBHUTHUCS y CIUIaTi 0c0o0O0I0, sIKa 3BEpHYJIacs
JI0 HBOTO MO JONOMOTr'Y, Mojatky nao Orwkery. Kpim Toro, mokazoBum
MPUKIAJOM TOBHOLIHHOI peamizamii QickanbHOi (YHKINI € HagaHHSA
BimnoBigHO 10 cT. 172 [MomaTkoBOTO KOMEKCY YKpalHH IMOCaJOBHM 0co0aM
KOHTPOJIIOIOYMX OPTaHiB JOCTYITy A0 AaHUX «CIUHOI 06a3n JaHuX 3BITIB MPO
OIIHKY» MIOA0 00’ €KTiB HEPYXOMOCTI, OI[IHOYHA BAPTICTh SKHX BU3HAUAETHCS
Ta TIePEeBIPAETHCA, MOXKIHUBICTD AOCTYIy A0 miei iHopMmarii HoTapiyciB Ta
KOHTPOJIOIOUUX OPraHiB y MekaX ITOBHOBAXCHb: «HOTApiyC LIOKBAapTay
B TOPSIKY, BCTAHOBJICHOMY IIMM PO3ILIOM JJsl MOJATKOBOTO PO3PaxyHKY,
MOJIa€ JI0 KOHTPOJIIOIOYOr0 OpraHy 3a MICIIeM pO3TalllyBaHHs JepiKaBHOT
HOTapialbHOT KOHTOpUM abo poOOYOro Miclsl IPUBATHOTO HOTapiyca
iH(pOpMaIlif0 PO MOCBIYEHI HUM MPOTSATOM 3BITHOTO KBapTally JOrOBOPHU
KymiBIi-ipojaxxy  (MiHM) MDK  (i3M4HUMH ~ oco0aMu,  BKIIIOYAIOYU
iH(pOpMaIlif0 NPO I[iHy TaKUX JOTOBOPIB Ta PO3MIp CIUIAYEHOTO IOJATKY
Y PO3pi3i KOXKHOro 10roBopy»°. 3a3HauEHA MOXKIIMBICTb CIIPOILYE BUTPATH HA
aJIMIHICTpyBaHHS ITOJATKIB Ta 300piB, 110 B LIJIOMY CIIPUsIE peati3allil Takoro
TIPUHIUITY TTOIATKOBOTO 3aKOHOABCTBA SIK €KOHOMIUHICTh OMOAATKyBaHHS.

% JOpuenxo B. (2013). Mera, 3apmanus Ta (yHKIi HOTapiyca B yMOBaX pehopMyBaHHs
roctuiiil Ykpainu. Yrpaincokuii uaconuc midicnapoonoeo npasa, (1), C. 132.

® Tlaxoria M. M. (2009). HoTapianbke npaso Ykpainu : Hasd. moci6. K. : Anepra, C. 20.

" Hpo worapiar (1993). 3akon Vkpaimm Ne 3425-X1I. 02.09.1993. Available at:
https://zakon.rada.gov.ua/laws/show/3425-12#Text (nara 3Bepuenns: 03.04.2023)

® Momatxosuii komexc Ykpainu (2010). Kogexc Vkpainu Ne 2755-VI. 02.12.2010.
Available at: https://zakon.rada.gov.ua/laws/show/2755-17#Text
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Peanizauis ¢ickanpHOT (QyHKIIT HOTapiaTy HampsMy 3aJeXdTh Bi[
HaJIeXKHOTO CTaHy HOPMAaTHBHO-TIPABOBOTO PETYIIOBaHHSA B cdepi moaar-
KOBHMX BIJIHOCHH, a TaKkOX BiJi €(EKTUBHOCTI (YHKIIIOHyBaHHS CaMUX XK€
NOZATKOBUX OPTaHiB Jep>KaBHOI BJIaH, 11O €, B CBOIO YEPry, BiJOOPaKEHHAM
piBHSL 3alOBOJIEHHs myONiyHUX TOTped Ta iHTepeciB. s HanexHOi
opraHizauii (opMyBaHHs, PO3BUTKY Ta peanmizamii QickanbHOi (QyHKIIT
HOTapiaTy B YKpaiHi TakoXX € HEOOXiJTHHM BUCOKHMU, SKICHHHA piBCHb
IIPaBOBOTO PETYJIIOBAHHS, BU3HAYAIBHOIO 03HAKOIO SIKOTO Mae OyTH IpaBoBa
BH3HAYCHHI — TOOTO YITKICTh Ta HEJBO3HAYHICTH 3MICTY IPaBOBOi HOPMH,
YIOCKOHAJEHHS POOOTH BIAIIOBIAHUX OPTaHIB NEpXKaBHOI BIAAH, a TaKOX
HAJIaroKEHHs Ta TOCHICHHS JiaJloTy Ta CIiBPOOITHUIITBA 3 TPOMAJICHKICTIO.

3 mpuitHATTSIM 3aKoHy «lIpo 3amobiraHHA Ta TMPOTHAIIO Jeramizamii
(BiAMHBaHHIO) IOXOZIB, OJEp)KaHMX 3JIOYMHHUM MUITXOM, abo ¢iHaHCY-
BaHHIO TEPOPU3MY» Ha HOTapiyciB OyJo MOKIageHo (YHKIiIO, paHilie He
BIACTHBY 1X [IiSUIBHOCTI — 3/ilCHEHHS ()IHAHCOBOTO MOHITOPHUHTY.
diHaHCOBUI MOHITOPHUHI — I CYKYIHICTh 3aXOJiB, SIKI 3JIHCHIOIOTHCS
cy0 €xTaMu (hiHAHCOBOI'O MOHITOPUHTY Y cdepi 3amodiraHHs Ta MPOTHIIT
nerainizamii (BiJMHBaHHIO) JOXOJIB, OJEPKAaHUX 3JOYMHHMM HUIIXOM, abo
(IHAHCYBaHHIO TEpOpPH3MY, IO BKIIOYAIOTH IIPOBEICHHS JeP)KaBHOTO
(iHAHCOBOIO MOHITOPUHTY Ta TIEPBHHHOTO (piHAHCOBOTO MOHITOPHHTY.
BinmosimHo 1o crati 5 3akonHy «[Ipo 3amoOiraHHs Ta MPOTHIIIO Jeraizamii
(BiIMUBaHHIO)  JTOXO[iB, OJICPKAHWX  3JOYMHHUM  IDILIXOM,  abo
(hiHaHCYBaHHIO TEPOPHU3MY» HOTAPIyCiB BiTHECEHO IO CYO €KTIB MEPBUHHOTO
(hiHAaHCOBOTO MOHITOPHHTY, SIKUH € CYKYIHICTIO 3aXO[iB, IO 3IiHCHIOIOTHCS
Cy0'eKTaMH TIEpBHHHOTO (DiHAHCOBOTO MOHITOPHHTY, CIPSMOBAHHX Ha
BUKOHAHHSI BUMOT' 3aKOHY, IO BKJIFOYAIOTh MPOBEJICHHS O0OB S3KOBOTO Ta
BHYTIIIHEOrO (inancoBoro Momitopunry’. To6To, HOTapiyc € CremianbHO
BU3HAYCHUM CY0’€KTOM MEPBUHHOTO (PpiHAHCOBOTO MOHITOPHHIY, 1[0 B CBOIO
4yepry IOKJajgae oOOOB’SI30K Ha HoTapiyca 3/iHCHIOBaTH MOHITOPUHT
¢dinaHCcOBUX  omepalliii  KJi€eHTa, 30KpeMa, MIOA0  KYHIiBIi-POJaXY
HEpYXOMOCTiI ab0 yIpaBiiHHS MaiHOM mpH (iHaHCYBaHHI OYZiBHHUIITBA
KWTIA, KyMiBIi-PoJaKy cyO’€KTiB TOCIIOJIapIOBaHHS Ta KOPIOPATHBHHUX
npas™’. OfHaK, SK 3a3HAYAIOTH JESKi BUCHI, MO JOUUIBHICTD MOKIAJAHHS HA
HoTapiyciB (yHKIII 31iHiCHEHHS NEpBUHHOTO (HiHAHCOBOTO MOHITOPHHTY
JIOCUTH CYIIEPEWINBA, aJKe 3 OAHOTO OOKY BCTYIAIOUH y JTiIOBI BiTHOCHHH i3
KIIIEHTOM 3 TIPUBOJAY BUMHEHHS THX YW IHIIMX HOTapialbHUX [iii, HOTapiyc
OTpHMYy€ 3MOTy 3i0paTH Ta TMpoaHalmizyBaTH iHQoOpMalio mpo ioro
¢dinaHCcOBUI CcTaH. A 3 IHIIOrO — Jil0Ye 3aKOHOIABCTBO HE Mepeadayae

® Mpo 3anoGiranns kopymuii (2019). 3axon Ykpairu Ne361-1X. 06.12.2019. Available
at: https://zakon.rada.gov.ua/laws/show/1700-18#Text

10 Kyianytsia L. (2022). Classification of notarial functions . ScienceRise: Juridical
Science, (4(22), 57-64. https://doi.org/10.15587/2523-4153.2022.272415
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HEOOXIIHOCTI HAsBHOCTI y HOTapiyciB 3HaHb, BMIHb Ta HaBHYOK y cepi
OyXxrajarepchbKoro oOJIiKy Ta ay/uTy, a BIATAK HABPSL YM CHOTOIIHI HOTapiycH
3MOXKYTh 3IACHIOBATH (DYHKIIFO [[0JJ0 BUBYCHHS (PIHAHCOBOI MisJIBHICTH Ta
(piHAHCOBOTO CTaHy KJIi€HTa Ha JOCTATHHOMY PiBHI» .

Omxe, (icKaTbHO-MOHITOPUHIOBI  (pyHKHii  HOTapiaTy IOBHHHI
ineHTHdikyBaTUCS MyOJTIYHUMH iHTEpecaMH, 1 B TOHW k€ 4ac BHXOAUTH 3
iIeHTH(IKOBAaHMX Ta BU3HAHWUX TPOMAJCHKMX IHTEPECIB, OCKUIbKH IX
3a0e3rneveHHs € MPUYMHOI0 CaMOro JK ICHyBaHHS IHCTHTYTY HOTapiary.
Crioci6 TpUHHATTA 1 33J0BOJICHHS 3arajlbHUX, NyOITiYHMX mOTped Ta
IHTepeciB — MEPeTUH ICTOPUYHHUX TPAIULill, KOHKPETHOTO €Taly PO3BHTKY
BIMIOBITHOTO  CYCHIBCTBA,  ICHYIOYOi  IHCTHUTYIIHHOI  CTPYKTypH
3a0e3redeHHs] HOTapiadbHOI AISUTBHOCTI, & TAaKOX HAJNEKHOTO AaKICHTY
MPaBOBOi CUCTEMH (30KpeMa, BpaXyBaHHS €BPOATIAHTHIHOI IHTETpallii).

u IOpuenko B. (2013). Mera, 3aBmamHs Ta ¢yHKNOIl HOTapiyca B yMOBax

pedopmyBanHs rocTulii YKpaiHu. Vrpaincekuil uaconuc MidCHapoOHo2o npasd,

(1). C. 133.
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BPAXYBAHHA EKOJIOTTYHO-ITIPABOBHUX TA
OPTAHIBALIMHUX OCHOB €BPOIIEMCHKO-IIPABOBHUX
BUMOI' Y MICTOBYJIIBHIN JISIJIBHOCTI JIJISI YKPATHA

I'omoscbkuii €Breniit Muxaiiiosny
mazicmp npaea
JBH3 «Yorczopodcwruti nayionanvHuil yHigepcumenmy
M. Yowceopoo, Vrpaina

Pedopma microOynyBanHs B YKpaiHi € aKkTyalbHOIO TEMOIO, Yy KpaiHi
ICHy€e BellMKa KUIbKICTh HEBIIKJIQJHUX MPOOJIEM Ta HEY3TrOIDKEHOCTE! SIK Ha
PiBHI 3aKOHO/ABYOI IHII[IATUBM TaK 1 Ha piBHI ()AKTUYHOTO BUKOPUCTAHHS
YHUHHOTO 3aKOHOJABCTBOM, IIOB’SI3aHUX 3 OpraHi3ali€lo MicTOOYIiBHOI
JUSUTBHOCTI Ta TUTAHYBAHHSAM MICT.

CyuacHu#l craH myOJNIYHOTO YNpaBiiHHA B Taldy3i OyAiBHUITBA
BU3HAYAETHCS 3aTAIbHAM CTAHOM ITyONIYHOTO YNIPaBIiHHA B Aepxkasi. [IpaBo
€Bporeiickkoro Coro3y € IMOKa30BUM IPHUKIAAOM 3a0e3MedeHHs SKICHOT
pernameHTanii CycIIBHUX BIHOCHH y cdepi B3a€MOJii €KOJOTiYyHOTO Ta
MicTOOYJIBHOTO TIPaBOBOTO AaCHeKTy KUl € Hepo3puBHEM. Crnenndidaa
BHYTPIIIHS TPaBOBa CHUCTEMA IOETHAHHS 3 WITKMM CAHKIIIOHYBaHHAM y pasi
0e3[isUIbHOCTI 10  BTUICHHIO MICTOOYJIBHHX Ta €KOJIOTIYHHX HODM,
€ TIOKa30BHUM 3ac000M Ui YKpaiHU y CHpPHUSIHHI O CTBOPEHHS LIJTICHOI Ta
e(eKTUBHOT cUcTeMH (YHKIIIOHYBaHHS MyOJIYHOrO YyNpaBiiHHSA y cdepi
MiCTOOY/IIBHOT TisTTBHOCTI Ta TOTPUMAHHS SKOJIOTTYHMX CTaHI[apTiBl.

PedopmyBanns, mo BinOymucst y cdepi NpoCTOPOBOrO PO3BUTKY Ta
OyniBHMITBA B YKpaiHI B OCTaHHI pPOKM HaJald IMIyJbCy HpOLECY
3aJy4eHHs iHBECTHIiH, BTIM, BApTO KOHCTAHTYy BaTH IXHIO HEJIOCKOHAJICTh Ta
HE/IOCTaTHICTh, M0 TPHU3BOAATH O 3HIKCHHS SKOCTI IIPOXKMBAHHS
B HAacCeJICHNWX ITyHKTaX, a TAKOX JI0 CHOTBOPEHHS 1CTOPHKO-apXiTEKTYpPHOTO
Ta IPUPOIHOTO CEPEIOBHIIIA.

Bincyrmicte 'y myOmigHOMY [OCTymi — HeoOXimHOi  iH(popMarii
po MICTOOYAIBHY MHisUTBHICTH, 3aIUTyTaHICTh MO3BUIBHHX MPOLEAYD,
HE CTBOPEHHS KOHKYPEHTHOTO CEpEIOBHINA Ta YHCIEHHI KOHQIIKTH

[MizcymkoBuii  3BIT pedopMyBaHHS HOPMATHBHO-IPABOBOTO  PETYJIFOBAHHS
OynmiBenbHOi  raiy3i  Ykpainm  Bix 25  smcromama 2019 poky  URL:
https://www.minregion.gov.ua/wp-content/uploads/2021/04/b.rozrobka-planu-zahodiv-z-
nablyzhennya-naczionalnogo-budivelnogo-zakonodavstva-do-vidpovidnoyi-peredovoyi-
svitovoyi-praktyky.pdf
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3 TPOMAJCHKICTIO MPU3BOIATH A0 3JIOBKHBAHb Ta POONATH MICTOOYIIBHY
chepy IHBECTHLIIHO HenpuBaOMMBOI. 3TiHO KOHUENIIl MyOIi4HOr0
ynpaBiiHH y cdepi MicTtoOyniBHOI amisuibHOcTi Ha 2019-2030 poku
y MOJAJIBILIOMY, ITyOIiYHE YIpaBIiHHS y cepl MicTOOYNIBHOT Ta €KOJIOTi4HOT
TSATBHOCTI MA€ Ha METI MOI0JaHHS TaKO1 KOMIUIEKCHOI CHCTEMHOTO BUKITHKY
SIK BIJICYTHICTh 3aKOHOJIJABYO BHU3HAYEHUX IOHSITTS, MPOIEAYP 1 MEXaHi3MiB
peasizanii rpoMazCcbKOro KOHTPOJIIO y cdepi MicTOOYNIBHOT MiSUTBHOCTI.

MicroOyniBHa JisUTBHICTH B Cy4YacHHMX yMOBax IIOBHHHa OyTH
Opi€HTOBaHa Ha 3a0€3MEUCHHA TapMOHIHHOTO PO3BHUTKY TEPHTOPIi
3 ypaxyBaHHSIM CKOJIOTIYHOI OE3IeKd Ta BUMOT €BPOIEHCHKOrO 3aKOHO-
nmaBctBa. OIMH i3 TOJIOBHUX ITPUHIIMIIB €BPONEHCHKOTO NpaBa y AaHii cepi
moJIisirae 'y 3a0e3MEeYeHHi CTaJoro PO3BHTKY TEpUTOPii, IO O3HA4ae, M0
MiCTOOyIiBHa [MisUIBHICTP TOBHHHA OyTH CIpsMOBaHa Ha 3MEHIICHHS
MPUPOIHUX PECypCiB, BUKHMAIB IIKI[UINBUX PEYOBUH, 3aXUCT OiopizHOMa-
HITHOCTI Ta 3a0€3Me4YeHHsI eKOJIOTTYHOT Oe3MeKH.

OpranizaniiHuii acekt MicToOyqiBHOT AisUIBHOCTI B YKpaiHi Takox
Mae OyTHM OpI€EHTOBaHMI Ha  3a0e3Me4YeHHs  CTAJOr0  PO3BUTKY.
I'opuzonTanbHe exosnoriyne nmpaBo €C mpeacTaBiIeHo 1’ ATbMa JUPEKTUBAMU
3 HUX JI0 CIHCKY YTomu MiX YKpaiHoio Ta €Bpomeiicbkum Coro30M Ipo
acomianito ysiiimmm wotupu: 2003/4/€C mpo moctyn a0 inpopmarii’,
2001/42/€C mpo crpareriuny exonoriuny ouirky (CEO)%, 2003/35/€C mpo
ydacTh rpoMajchkocti’, 2011/92/€C mpo OLiHKY BIUIMBY HAa HABKOJIHIIHE
CepeIoBHUIIIe (OBHC)’.

HupextuBa 2003/4/€C  €mpomneiicbkoro Ilapmamenty 1 Pamm
Bix 28 ciuns 2003 p. mpo JOCTYI TPOMAICHKOCTI A0 €KOJIOTiHHOI iH(popmarii
Ta npo ckacyBaHHs [upextusu Pamu 90/313/€EC Bu3Havyae MiHIMaIbHHMA
nepenik BuAiB iHpOpMaIii, sKy 3000B’si3aHi PO3MNOBCIOKYBATH OpraHu
Biaau. Hampukian, mo crocyeTbes 3BiTIB, JaHUX PO MOHITOPHHT PO CTaH
JIOBKUJUISL YW €KOJIOTIYHI J03BOJM B YKpaiHi L eKkojoriyHa iHdopmaris
MOUIMPIOETHCS HESKICHO.

% [Ipo JOCTYI rPOMaZIChKOCTI 10 iH(OpMALLii IPO HABKOIHIIHE IPHPOIHE CEPEIOBHIIE
ta mpo ckacyBaHHs JlupektuBn Pamu 90/313/€EC: pupektuBa €BpONencbKOro
napiamenTy Ta paau Binx 28 ciunst 2003 poxy, Ne 2003/4/€C.

® [po ouiHKy BIUIMBY Ha CTAH ZOBKULIS OKPEMHX TPOCKTIB T4 IPOrpaM: IUPEKTHBA Bil
27.06.2001, Ne 2001/42/€C.

* TIpo yuacTh rPOMajCHKOCT y PO3poOL JEAKHX IUIAHIB Ta POIpaM, OB S3aHMX 3
HABKOJIMIIHIM MPUPOJHUM CEPEHOBHINEM, 1 BHeceHHs 3MiH 10 [upektus Pamu
85/337/€EC Tta 96/61/€C momo y4acti rpoMajChKOCTI Ta AOCTYIy A0 HPaBOCYIJIS:
JIMpeKTHBa €BPOIEHCHKOro napiamMenty Ta paau Bij 26 tpasus 2003 poky Ne 2003/35/€C.

IIpo owmiHIOBaHHS BIUIMBY AESKUX IMyONIYHHX i NMPUBAaTHHUX NIPOEKTIB Ha JOBKILIA
(rxoaudikarris): AUpeKTHBA €Bporeiickkoro mapaamenty | paau Bin 13 rpyans 2011 poky
Ne 2011/92/€C.
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Busnauenns mnpobnemu BimmoBigHo 1m0 3akoHiB  Ykpaiam «IIpo
perymoBaHHs MicToOyaiBHOI AismbHOCTI»® Ta «IIpo cTpareriuny ekonoridHy
OIIHKY»' MiCTOOY/iBHA TOKyMEHTALIis HA BCIX PiBHAX IMiUIArae cTpaTeriumiii
€KOJIOT1YHIH OuiHIl. MeTor cTpareridyHoi eKOJIOTiYHOI OIHKU € CHPHSIHHS
CTaJIOMy PO3BUTKY IIISIXOM 3a0€3MEYCHHS OXOPOHU MOBKULISA, Oe3rexu
KHUTTEISUTBHOCTI HAceJeHHS Ta OXOPOHM HOro 3[0pOB’s, IHTErpyBaHHS
€KOJIOTIYHUX BUMOTI MiJX 4Yac po3pOOJICHHS Ta 3aTBEPPKEHHS JIOKYMEHTIB
JIep’)KaBHOTO TUIAHYBaHHSI.

OCKUTBKHM TIpOIelypa CTPATeriyHol eKOoJOTiYHOi OWiHKK Oyjla BBEJECHA
mume y 2018 pori, Hapas3i BoHa € JEMI0 HEY3TOMKCHOIO 3 IPOLEIYPOI0
po3poOKH MicTOOYIIBHOI JOKYMEHTAIIi1, HAsSBHI JABi MPaKTH4YHI po0iIeMu, He
BpETyNbOBaHA TIOCHIJOBHICTh BHKOHAHHSI MICTOOYIiBHHX poOiT Ta
CTpaTeridyHOl eKOJOTiYyHOi OWIHKA Ta HE IepeadadeHo y3TOKCHHS
MIPOBEACHHS TPOMAACHKHUX CIyXaHb, HA SKUX PO3TILITAETHCS MICTOOyAiBHA
JOKYMEHTAIIisl, 3 POBEICHHSM TPOMAJIChKHUX CIyXaHb B MEXKaxX CTpaTeriuHOl
€KOJIOT1YHOT OLIIHKH.

HeoOximHi 3MiHM y HOpPMaTHBHO-IPABOBOMY peryntoBaHHi [ls
BPETYJIIOBaHHs 3a3HaueHoi mnpoOieMu HEOoOXiTHO BHOCHUTH CHCTEMaTH4HI
3Minu fo crated 11, 14, 17, 18 ta 19 3akony Ykpainu «IIpo perymoBaHHs
MIiCTOOYIIBHOT AiSTIBHOCTI» HUISIXOM BpPETYJIOBAaHHS CIIBBIJIHONIEHHS Ta
MMUTaHb TOCTIOBHOCTI CTPATETrivyHOI CKOJOTIYHOI OIIHKK 3 eTamaMu
BHKOHAHHS MiCTOOYAIBHUX POOIT, 110 y AIHCHOCTI Ma€ HasBHI XpOHOJIOTI4HI
Ta mpaBoBi cymepedHocTi. Crarrero 21 3akony Ykpaiau «IIpo perymroBaHHs
MicTOOyaiBHOI misutbHOCTI» Ta cTarreto 12 3akony VYxpaiam «IIpo
CTpaTeridyHy eKOJOTIYHY OLIHKY» TNepeadadeHo MeXaHi3M Y3TODKCHHS
MPOBEACHHS TPOMAJICHKUX CIAyXaHb, Ha SIKUX PO3MIAAA€THCS MiCTOOYIiBHA
JIOKYMEHTAIIisl, 3 IPOBEICHHSM TPOMAJIChKHUX CIyXaHb B MEXKaxX CTpaTeriuHOl
€KOJIOTIYHOT OIliHKK. JlaHHI HOpPMH BigOOpa)kar0Th IPHHIIUI CTAJIOro
PO3BUTKY  TEpHUTOpii, TMpOTe  TNPAKTUYHUA  acClEeKT  MHPOSBISIETHCS
Y HEJIOTPUMAHHI TAKHX PEryIATOPIB y AiHCHOCT'.

Y nuTaHHAX 3a0e3MeYeHHs €IHOCTI Ta TMYOJIYHOCTI MPOIEIYp,
TEXHOJIOTIYHOTO  3a0e3MedyeHHss  MICTOOYHIBHOI  MiSJIBHOCTI  HasiBHE
KOHTEKCTHE MHUTaHHA IIOJ0 3a0e3ledYeHHs CTBOPEHHS Ta BEACHHS
MICTOOYIIBHOTO ~KajgacTpy, IO MAa€ CTaTd €JUHUM YHIBEpPCAITbHUM
myOMigyHIM JDKepernoM  MicToOyamiBHOI  iH(popMamii, miargopmoro ms
TPOMAJCHKOTO OOTOBOPEHHSI TPOEKTIB JOKYMEHTAIii 3 MPOCTOPOBOTO

® Mpo perymoBanHs MicTOOYniBHOI AisubHOCTI: 3akoH Ykpaiu Big 17.02.2011.
Ne 3038-VI. URL: https://zakon.rada.gov.ua/laws/show/3038-17#Text
" Mpo crpareriuny ekonoriuny ominky: 3akon Ykpainu iz 20.03.2018. Ne 2354-VIII,
URL.: https://zakon.rada.gov.ua/laws/show/2354-19#Text
IIpo perymoBaHHsS MicTOOYAIBHOI [isibHOCTI: 3akoH Ykpainu Big 17.02.2011.
Ne 3038-VI. URL: https://zakon.rada.gov.ua/laws/show/3038-17#Text;b
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IUlaHyBaHHsl (MICTOOYMIBHOI [TOKYMEHTAlil) Ta «EJUHAM BIKHOMY» [UIs
HaJlaHHS BCIX aJIMIHICTPATHBHUX MOCIYT Y cepi MicTOOYIIBHOI IisUIbHOCTI,
y CKiami MICTOOYAIBHOTO KaJacTpy BEICHHS JIEPXKABHOIO PEECTPY
NPOCTOPOBOrO  IUIAHYBaHHS  Ta  BU3HAYMTH, IO  JIOKyMEHTalis
3 MPOCTOPOBOrO IUIaHyBaHHS (MicTOOy[iBHAa JOKyMeHTallis) HaOupae
YMHHOCTI 3 MOMEHTY I BHECEHHS 10 3a3HAYCHOTO PEECTPY Ta MPUCBOEHHS
MIPOCTOPOBOTO iHAEKCY. Takok HEeoOXiTHO BCTAHOBHUTH CTPOKH MEPEXoy Ha
OTIepyBaHHS €IEKTPOHHUMHU JIOKYMEHTaMHU Y NPOEKTYBaHHI, BUKOPHUCTaHHS
I'C ta BIM-TexHomoriii, HaJaHHA MiCTOOYIIBHIX yMOB Ta OOMEKECHB,
peecTpallito JOKyMEHTIB, IO MAaf0Th MpaBO Ha BUKOHAHHS Oy/IiBENbHUX
poOiT, aBTOMaTHYHO Yepe3 MicTOOY IiBHUI KagacTp.

[opsinky po3poOneHHsT MICTOOYAIBHOI HOKYMEHTAIlii, 3aTBEPIKEHOTO
Haka3oM MiHicTepcTBa perioHaJIbHOTO PO3BHUTKY, OYIiBHHUIITBA Ta JKUTIOBO-
KOMYHAJIBHOTO TocmioapcTBa YKpaiau Bix 16 muctomama 2011 poxy Ne 290,
JBH b.1.1-14:2012 «Cxiax Ta 3MmicT meTanbHOro mjaHy Tepuropii», JIBH
B.1-1- 22:2017 «Ckmax Ta 3MiCT IUIaHy 30HYBAaHHS TEPHTODIi»’,
JBH B.1.1-15-2012 «Ckian Ta 3MICT T€HEPaIbHOIO rmaHy»lo, JBbH b.1.1-
21:2017 «Cknag Ta 3MICT CXeMH IUIaHYBaHHA TEpHUTOpil, Ha sKid
peani3yloThCsl MOBHOB@KEHHS CUIBCHKHX, CENHIIHHX, MiChKHX pamy™
3 METOI IX Y3rOJDKEHHS 3 IMOJOKEHHAMH 3akoHiB Ykpainm «IIpo
peryiroBaHHs MicTOOyIiBHOT nisutbHOCTI» Ta «IIpo cTpareriuyny ekoyoriuHy
OILIIHKY», III0JI0 TIOBHOB&)XEHb OPTaHiB MICIIEBOTO CaMOBPSTyBaHHS, BUMOT
1o 30epeKeHHsI TOBKUIIS Ta eKOJIOTIYHOI Oe3MeKH, TUTaHyBaHHS TEpUTOPii Ta
PO3BHUTKY iHQPACTPYKTYPH, PO3OIKHOCTAMH y BHUMOTaX 10 MicTOOYIiBHUX
JIOKYMEHTIB, BIAMIHHOCTSIMH Y MiJXOAaX JO CTaJOr0 PO3BUTKY TEPHUTOPIl.
VY cohepi 30epexkeHHs TOBKULIS Ta (GOPMYBaHHS EKOJOTIYHO OC3MEYHOrO
CepeIOBHIIA HEY3TO/KCHICTh MPOLEAYPH CTPATEridyHOI eKOJIOTIYHOI OIHKU
3 MPOIEAYPOI0 CKCIIEPTH3H MPOECKTIB OYMIBHUIITBA, IyOTFOBAHHS MPOLECAYD
EKCIepPTU3U MPOEKTIB OyNiBHULTBA Ta EKCHEPTU3W OIHKH BIUIMBY Ha
JIOBKUJUISI, HEHAIEKHWH piBEHb JOCTYNy TPOMajasH 0 EKOJIOTIYHOI
iH(popMarlii, HelrocTaTHs YperyJibOBaHICTh MHUTaHb MOBOJUKEHHS 3 MOOYTO-
BUMH Ta TPOMHCIOBHMHU BiJXOJlaMH, 3a0e3NeueHHs EHeproe(eKTUBHOCTI
IHQPAcCTPyKTYpH HACENICHWX IyHKTiB, 3HIKEHHS 0OCATIB  BUKHUIIB
IIKI/UIMBUX PEYOBHH B aTMoc(epHE MOBITPS, BiACYTHICTH HOPMAaTHBHOTO
peryoBaHHS PO3pOOIICHHS IPOEKTIB.

Cknan Ta 3MICT IUIaHy 30HYBaHHsS TEpPUTOpIl: Jep)kaBHI OyaiBeNbHI HOPMHU
b.1-1- 22:2017.
10 Citaz Ta 3MicT resepanbHOTO MmaHy: NepkaHi OymiBesbHi Hopmu B.1.1-15-2012.
" Ckman Ta 3MiCT CXeMH ILIaHYBaHHS TEPUTOPIi, Ha SIKii Peani3yrThCs IOBHOBAXKCHHS
CLIBCHKUX, CENTUIHNUX, MICBKUX PaJ: AepxaBHi OyniBenbHi Hopmu b.1.1-21:2017.
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Bianosinso 10 crarti 6 3akony «IIpo OLiHKY BINIMBY Ha TOBKiIISM'?,
3BiT 3 OBJ] Mae MicTHTH, 3 TOMDX IHIIOTO OIIHKY 332 BUIAMHU Ta KUIBKIiCTIO
OYIKYBaHHX BIJIXOJIB, BUKUAIB (CKHIB), 3a0pyIHEHHS BOAH, MOBITPS, IPYHTY
Ta HaJp, IIYMOBOTro, BiOpaliifHOro, CBITIOBOTO, TEIUIOBOrO Ta paAiallifHOro
3a0pyJHEHHs, a TaKOXX BHIIPOMIHEHHS, $IKIi BHHHUKAIOTh Y pe3yJbTari
BHUKOHAHHS MIATOTOBYMX 1 OYIBEIEHUX POOIT Ta MPOBAHKEHHS IUIAHOBAHOL
JISUTBHOCTI, ONMUC MOTOYHOTO CTaHy JOBKLLISA (0a30BMH crieHapiil) Ta ommc
oro WMOBIpHOi 3MiHM Oe3 3IIHCHEHHS IUIAHOBAHOI JISUTFHOCTI B MEXax
TOT0, HACKUTBKH TPUPOIHI 3MiHH BiJ 0a30BOT0 CIIEHApPil0 MOXYTh OyTH
OIliHEHI Ha OCHOBI JIOCTYIHOI €KOJIOTIYHOI iHpOpMaIii Ta HAYKOBHUX 3HAHB.
[lpore, Hapa3i 3aKOHOZABYMM aKTOM He TepeadadeHo  IKOITHUX
KBaMi(iKalifHNX BUMOT JO BHKOHABIIB 3BITIB PO OIIIHKY BIUTUBY Ha
JOBKUDIS, IO CTBOPIOE PH3WK HHU3BKOI SKOCTI TakMX 3BITIB, a TaKOX
BHUABIICHHA HEBPAaXOBaHMX HACHIOKIB M JOBKUDIA T dYac BKe
0e3MocepeIHHOTO 3MIHCHEHHS TUIAHOBAHOI AISUTEHOCTI.

BinmosigHi 3MiHM O HAaIiOHAJIBLHOIO 3aKOHOIABCTBA HEOOXimHI s
MIABMIICHHS SKOCTI HaJaHHs SKOJIOTIUHOT iH(OopMaIlil, MOKpPAIIEHHS TOCTYITY
o wiel iHopMarii mIs rpoMaaCchKOCTi, TOCWICHHS BiAMOBINATBHOCTI 3a
HEHAJIEXKHO HalaHy abo HEeHajaHy €KOJIOTiuHy iH(opMaiiio, MiJBUIIEHHS
€KOJIOT1YHOI CBiZIoMOCTi ¥ 0O0I3HaHOCTI rpoMajsH YKpaiHM B KOHTEKCTI
eBpoinTerpanii. Peopma MicToOyMiBHHS Ta iHTETpaIlisi €KOJIOTIYHUX HOPM,
pedopmyBanHs 3rimHO craHmaprtiB €C B YKpaiHi € HEBIT'€MHOIO YaCTHHOIO
CTpaTerii pO3BUTKY KpaiHH, CIPSMOBAaHOI Ha OCATHEHHS €BPOIEHCHKUX
CTaHIApPTIB y BcCix cdepax XHUTTA. Y 3B'I3Ky 3 LM BeJHKa yBara
NPUIUIAETBCA  BIIPOBADKCHHIO €BPOINEHCHKMX MPAKTUK Ta CTaHIApTiB
y MicTOoOyAyBaHHI Ta OXOpoHi AOBKLLIL. PedopmyBaHHS Ta rapmoHizailis
3aKOHO/IAaBCTBA 3 MICTOOYAyBaHHS Ta OXOPOHH JOBKULIS TAaKOX CHPUSIOTH
NOKPALICHHIO IHBECTUIIWHOTrO KIiMary B YKpaiHi, CTUMYJIIOIOUM PO3BHUTOK
iHQpacTpyKTypH Ta MpUBaOIMBICTH KPaiHU [UIsl IHO3EMHUX 1HBECTOPIB.

12 TIpo ouinky BIMBY Ha mOBKLLIL: 3axoH Ykpaiau Bix 23.05.2017, Ne 2059-VIII
URL.: https://zakon.rada.gov.ua/laws/show/2059-19#Text
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TMO3BABJIEHHSA ITPABA OBIMMATH IEBHI ITIOCATA
ABO 3AMMATHUCS IEBHOIO AISIIBHICTIO
Y COEPI OXOPOHH IPAIIL: TUCKYCIMHI IATAHHA

Japaranosa Hina Bosoanmupisaa
OOKMOp OPUOUHHUX HAYK, OOYeHM,
npogecop ragheopu aominicmpamugHoo, QiHaHco8o20
ma ingpopmayitinoeo npasa
Hepotcasrnozo mopeosenbHo-eKOHOMIYHO20 YHIgepCUumemy
M. Kuis, Yxpaina

VYperymoBaHHSI MPABOBIIHOCHH 3 OXOPOHU Mpali Ta MUTaHb 3aXHCTY
JKUTTSA Ta 3JI0POB’S JIFOMUHH Yy TpOIeci 3MIHCHEHHS TPYIOBOI MisSUTBHOCTI
€ OJHMM i3 BaXJMBHX HampsMiB JiSUIbHOCTI TIPaBOBOi JE€MOKPAaTHYHOI
nepxxaBu. Lleil HampsM € BU3HAYaJBHUMH [UIS JEPKaBHOI IOJITHKA
B YKpaiHi, 0cOONMBO HHUHI, y 3B’sI3Ky 31 30poiiHOI0 arpecieto Pocii mporn
VYkpainu, KOMM YKpaiHCBbKiI MiANPHEMCTBA ONWHWINCH Yy CYyNEpedIHBil
CHUTYyallil 1010 OXOPOHU Ipalli, Ta BPaXOBYIOUH T€, 110 HABITh Y JIOBOEHHHUI
mepiof Ha MiANPUEMCTBAX MAajJoro Ta CepeaHBhOro Oi3Hecy Maio Micie
irHOpYBAHHSI, He BUKOHAHHS BMOT 3 OXOPOHH TIPAIli.

OTxe, y BHUNAIKy MOPYIICHb YCTAHOBJIECHHX 3aKOHOAABCTBOM HOPM
3 OXOPOHHM Tpalli, MalTh JIATH 33aX0/AW MPHUMYCY, 30KpeMa i MPUTATHEHHS
BUHHHX 0CI0 10 aAMIHICTpAaTHBHOI BiAMOBIIAIBHOCTI.

[IpuTarHeHHs A0 aJAMIHICTPATHBHOI BiIMOBIAAIBHOCTI 32 MOPYIICHHS
3aKOHOJIABCTBA PO OXOPOHY Mpalli 3MIACHIOEThCs BiamoBinHO 10 Kogekcy
Ykpainu 1po  ajMmimicTpaTMBHI npaBomopymreHHs’ (mam — KYmAII).
Hacamnepen, BigmoBimHo mo Hopm cr. 41  «[lopymeHHs BuMoOr
3aKOHOJIAaBCTBA IIPO MpaIo Ta MPO OXOPOHY Mpaii», a TaKoX 3TiJHO HOPM
ct. 47 «llopymeHHs TpaBa JAep)KaBHOI BIIACHOCTI HA Hajpa»; CT. 57
«[TopymreHHss BUMOT MIOAO OXOPOHH Hampy; cT. 58 «[lopymieHHS mpaBuMi
i BIMOT TIPOBEICHHS POOIT MO TEOJIOTIYHOMY BHBUYEHHIO Haap»; cT. 93
«[lopymieHHsT BHUMOI 3aKOHOJABYMX Ta IHIOMX HOPMAaTHBHHUX AaKTIiB
3 0e3meYHOro BeACHHS pOOIT y Tamy3sx MPOMHCIOBOCTI»; CT. 94

! Bpusranos M. B., Kypenir B. M. (2022). CyuacHuii cTaH 0XOpoHH mpawi B YKpaiHi
Ta 3a KOPJIOHOM. [HpopmayitiHo-ncuxonoeiuna ma mexHo2eHHa 6e3neKa: ICMopuydHi
acnekmu, ocobausocmi  3axucmy — cycnitbemeéa ma  ocobucmocmi. C. 13-14.
https://dspace.mnau.edu.ua/jspui/handle/123456789/12064

% Komekc YKpaiHu Ipo aaMiHicTpaTuBHi npasonopyuenss sig 07.12.1984 Ne 8073-X
(2023). Bunyueno 3 https://zakon.rada.gov.ua/laws/show/80731-10/card2#Card
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«[lopymieHHs BUMOI 3aKOHOJABYMX Ta IHIIMX HOPMATHBHUX AakTiB IIPO
30epiraHHsa, BHKOPHCTaHHA Ta OOJIK BHOYXOBHX MaTepialliB y Traly3sx
HPOMUCIIOBOCTI», CcT. 188-4 «HeBHKOHAaHHS 3aKOHHMUX BUMOT LEHTPAIBHOTO
OpraHy BHUKOHABYOi BJIA[M, IO pealli3y€ ACPKaBHY IOMITUKY Yy cdepi
OXOpPOHH  TIparliy». AMiHICTpaTHBHA  BIOMOBIJAIBHICTH 33 I
MIPaBOIOPYIIEHHS HACTA€, SIKIIO IIi MOPYIISHHS 3a CBOIM XapaKTepoM He
TATHYTH 32 COOOK0 BIAMOBIMHO JIO 3aKOHY KPHMiHAJIBHOI BiAMOBINATBHOCTI
(ct. 9 KYnAII).

Posranatu cmpaBm, 3rimHO HOpM cT. 231 KVYmAII, mae mpaso
LCHTPATbHUH OpraH BHKOHABYOI BJIAAM, IO PEATi3ye ICP)KaBHY IIOJITHKY
y cdepi oxopoHHU mparli (Ha ChOTOAHI UM opraHoM € JlepkaBHa ciryx0a
3 muraHe mpami — Jepkmpami). Lliero x craTTelo BH3HAYCHO 1 IEpeTTiK
IMOCaJOBUX OCi0, sIKi MAIOTh MPaBo Bif iMeHi JlepKmoparii po3risaaTy crpaBu
PO aAMIHICTPATHBHI TPABOMOPYIICHHS Ta HAKIAJaTH aIMiHICTpaTHBHI
cTarHeHHs. Hacammnepen, HUMU € Jep)kaBHI 1HCIIEKTOPH, a TaKOX: TOJIOBHI
JepKaBHI  IHCIEKTOPHM, HaudaJbHUKKM iHcrekuiit J[lepxkmpami, Tta ix
3aCTYIIHUKM; HA4yaJbHUKWA ymOpaBiiHb 1 Biggime Jlepxknpami, Ta ix
3aCTYIHUKH; KepiBHUK Jlep KIpali Ta HOro 3aCTyIHHKH.

EdexTHBHICTE PaBO3aCTOCOBHOI ISUTBHOCTI IMIOAO aIMIiHICTPAaTHBHOT
BiJIMIOBIIJIFHOCTI 32 MOPYIIEHHS BUMOI' 3aKOHOJABCTBA 3 OXOPOHM Iparli
BH3HAYAETHCS I TUM, HACKUIBKM TPAMOTHO CKOHCTPYHOBaHI IPaBOBI HOPMH,
SKI  MAJSATaroTh  3aCTOCYBaHHIO. | y/IOCKOHalEHHS 3aKOHOJIAaBCTBA,
HacaMIepe], BBa)KaEMO, MOB’S3aHO 3 yIOCKOHAICHHSM CTATHEHb 3a IOpy-
meHHs HopMm 4. 5 cT. 41 KYnAIL

Tax, XxapakTepu3yrOUn aIMiHICTPaTUBHI CTATHEHHS TependadeHi y 4. 5
cT. 41 KYnAIl cnig 3a3Ha4ynty, 110 11 HOpMaM# BU3HAYEHO JHIIC OJWH BHI
azMiHicTpaTHBHUX cTsirHeHb — mrpad. Lltpadowm, 3rigo 3i ct. 27 KYnAI,
€ TpOLIOBE CTSATHEHHs, 10 HAKJIQJIAEThCS Ha TPOMAJSH, MOCAJOBHX Ta
IOPUIMYHUX OCi0 3a aaMIHICTpaTHBHI NpPaBONOPYIIEHHS Yy BHUIaJKax
1 po3Mipi, BCTAaHOBJICHHX IIMM KOJEKCOM Ta IHIIMMH 3aKOHAMH YKpaiHH.
3a MOpyIIeHHS BUMOT 3aKOHOAABYMX Ta IHIIMX HOPMATMBHHUX aKTIiB IIPO
oxopoHy mpari, 3rimHo 4. 5 cr. 41 KYmAIl, ycTaHoBIeHO HaKIaACHHS
mrpady. Ilo-mepmie, Ha mpamiBHUKIB — BiA YOTHPHOX 10 JAECITH
HEOIOIaTKOBYBAaHUX MIHIMYMIB JOXOZIB TPOMAJsH, Ta, MO-Apyre, Ha
IMOCaJOBUX OCi0 MiIIpUEMCTB, YCTaHOB, OpTaHi3aliil He3aJeKHO Bin (opMm
BIIACHOCTI Ta TPOMAJSH-CYO €KTIB MIANMPHEMHHUIBKOI MISTIBHOCTI — BiA
IBAJILSATH 10 COPOKA HEOMOJATKOBYBAHUX MiHIMyMiB JOXOIB TPOMAJISH.

[IpoTe, Ha Ham ™OTNAN, 3aCTOCYBaHHA IO BHHHHX OCi0 Jmine
mrpadHUX CaHKLIM HE BIJMNOBIJa€ HUHIMIHIM CKIagHUM peanisMm y chepi
OXOpOHHU Tparli B Ykpaini. BBaxxaeMo, 110 y pasi MOBTOPHOTO MPOTITOM POKY
BUYMHEHHS] 0CO0aMU IMOPYIIEHHS BUMOI 3aKOHOJIABCTBA PO OXOPOHY Ipalli,
nependadeHoro B 4. 5 cr. 41 KVYnAll, no BuHHHX oci0 MawoTh OyTH
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3acTocoBaHi ¥ iHmI caHKmii. Y 1BpOMy pa3i Mae OyTH, MO-TIepiie,
nependadeHo MiIBUINEHHS po3Mipy IITpadHHUX CaHKIIH, Ta, HO-ApyTe,
3aCTOCOBaHMI TakWi BHJ aIMIHICTPATHMBHOTO CTATHEHHS, K M030aBlICHHS
npasa o0ifiMaTH NeBHi nocau ado 3aiiMaTUCs TIEBHOIO AisUIBHICTIO.

IIpu 1pomy, 3rigHO 3 BuMoramu 4. 5 ¢r. 30 KVYmAII mo36aBieHHs
npaBa 00iiMaTu TEBHI Hocaau ado 3aiiMaTHCs NMEBHOIO IiSUTBHICTIO MOXe
OyTH TpU3HAYEHO CYJOM Ha CTPOK BiJl IIECTH MICSMIB JO OJHOTO POKY
HE3aJIKHO BiJl TOTO, 4M TMepeadadeHe BOHO B CaHKII CTATTi (CaHKINT
YaCTHUHU CTaTTi) OCOOJMBOI YaCTHHH LBOTO KOJIEKCY, KOJH, 3 ypaxyBaHHAM
XapakTepy aIMiHICTPaTHBHOTO IPaBONOPYIIEHHS; OCOOW, SKa BUMHHUIA IIE
NIPABOIIOPYIIEHHS; IHIMMX OOCTaBMH CHpaBH CyJ BH3HA€ 3a HEMOXKIHMBE
30epeKeHHS 3a Li€l0 0co00I0 TpaBa 00ifiMaTH NEeBHI mocaan abo 3alMaTHCA
neBHOIO JisutbHICTIO. [IpoTe y 4. 6 mmiei X craTTti mo30aBieHHS mpaBa
o0ifiMaTH TEeBHI MOCaIy MPU3HAYAETHCA CYIOM CTPOKOM Ha OIUH PiK, Y pasi,
KOJIM HOro crmemiallbHO TependavyeHo B CaHKIIl craTTi (CaHKIii 4YacTHHU
crarTi) ocobnuBoi yacTuau KYTAIL OTxke, SKIIO B HEPIIOMY BHIAAKY CYI,
3 ypaxyBaHHSM XapakTepy aJMIHICTPATHBHOTO MPABOMOPYIICHHs Ta iHIINX
00CTaBMH, Ma€ MOXIIMBICTh NMPU3HAYUTH TaKE CTSATHEHHS, TO B JPYroMy —
cyJ Mae 6e33arepedHo 3aCTOCYBaTH TaKy CaHKIIIO 0 BUHHOI OCOOH.

IpoananizyBaBmu HOopMu KYTWAIL, B SIKUX 3aKOHOJABEIhb BCTAHOBHB
TaKy CaHKIIo, SK TMo30aBlieHHs TMpaBa oOiMaTd MeBHI Tmocagu abo
3aiiMaTHcs MEBHOIO JNISUTBHICTIO, 30KpeMa, cT. 172-4 (mopymeHHs oOMeXeHb
IIOZ0 CYMICHHIITBA Ta CyMIIICHHS 3 1HIIAMH BHIAMH JisUTBHOCTI), cT. 172-5
(mOpyIIeHHST BCTAaHOBJICHHX 3aKOHOM OOMEXEHb IIOAO0  OICpKaHHSA
MONAPYHKIB), cT. 172-6 (mopyIIeHHs BUMOT (PiHAHCOBOTO KOHTPOIIIO), CT.
172-7 (nopyuieHHs1 BUMOT IIIOJI0 3al00iraHHs Ta BPEryJIIOBaHHS KOHQIIKTY
iHTepeciB), cr. 172-9-1 (mopyuieHHss 3a00pOHM pPO3MILIEHHS CTAaBOK Ha
CHOpPT, TMOB’SA3aHMX 3  MAaHIMyJNIOBaHHAM  OQINIHHUM  CHOPTUBHHUM
3MaraHHsM), BBaXaeMo, MO 3a0e3NeueHHs HaleXHOi peanmizalii mnpas
rpOMaJiiH Ha OXOpPOHY Tpaili mnoTpedye BBEIEHHS Takoi CaHKII, K
mo30aBicHHS TmpaBa o0ifiMatu meBHI mocaau abo 3aiiMaThCs TCBHOIO
JUsUTBHICTIO. 3a3HavyeHa CaHKIIisE Mae€ 3aCTOCOBYBATHCS JO IOCATOBHX OCIO
MAPUEMCTB, YCTAaHOB, OpraHi3amiii He3aJe)XHO BiJ (opM BiIacHOCTI Ta
TpoMaassH — CyO’€KTiB MiANPUEMHUIBKOI MiSIBHOCTI y pa3i MOBTOPHOTO
MPOTATOM POKY BUMHEHHS UMM 0cO0aMM MOPYIICHHS BUMOT 3aKOHOJIaBCTBA
PO OXOPOHY Tparii.

VY 3B’s3Ky 3 UM, TporioHyemo 1o cT. 41 KYnAIl nomatu 4. 5-1 takoro
3micty: «5-1. IloBTOpHE MpOTArOM pOKY BUMHEHHA IIOpPYLICHHS,
nepen0adeHoro YacTWHOIO II'SATOI0 Ii€i CTarTi, 3a sKe 0coby Bxke
Oyno migmaHO aaMIHICTPAaTUBHOMY CTSTHEHHIO, — TSATHE 3a CO00I0
HakJIaJieHHs Tpady Ha MocalloBUX 0Ci0 MiANPUEMCTB, YCTAaHOB, OpraHi3awii
HE3aJIeKHO BiJ ()OPM BJIACHOCTI Ta TPOMaJIsiH — Cy0’€KTIB MiANPUEMHHUIIBKOT
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IiSTBHOCTI — BiJ COpOKa IO II'SITASCSATH HEOIIOJATKOBYBAaHHX MiHIMyMiB
JIOXOMIB TpOMaAsSH 3 TMO030aBJCHHAM IIpaBa oOiiiMaTH TIEBHI TOCamu
a00 3aiiMaTHCs TIEBHOO JisUIBHICTIO CTPOKOM Ha OZIMH PiK».

DOI https://doi.org/10.36059/978-966-397-298-5-43

MOIIYK PE3EPBIB IHCTUTYIIMHOI CHIPOMOKHOCTI
MUTHHX OPTAHIB YKPATHU B CYUACHHUX YMOBAX

Hopogeesa Jlinia MakcumiBHa
O0OKMOp 1OPUOUUHUX HAYK, Npoghecop,
npogecop xageopu aomMiHicmpamuerHoeo, iHaHco8020
ma ingopmayitinozo npasa
JIBH3 « Yoiccopoocekuil hayionanbhuill yHisepcumemy
M. Yoceopoo, Vkpaina

23 gepBHs 2022 poky YkpaiHa oTpuMaia CTaTyC KaHAWOAaTa Ha BCTYN
mo €spomeficekoro  Coro3y, IO CTalo HE TiABKH JOJATKOBHM
HIATBEP/DKCHHSAM paHille oOpaHOro €BpOIHTErpaliiHoOro Kypcy Hamol
KpaiHH, a ¥ CBiAYEHHSAM TJIMOOKOT JOBipHM E€BPONEUCHKOI CHIJIBHOTH
JIO YKpalHCBKOIO HAapoAy Ta OJHOCTaWHOI MIATPUMKHM HAloi 0O0poThOU
3a IEMOKPATHUYHI I[IHHOCTI.

[Mpore, Takmii craryc He JHIIe TNPONOHYE HOBI MOMIIMBOCTI Ta
BIJIKpUBA€E TMEPCIEKTHBH ISl TMOKPAIIEHHS yYMOB JKHTTS, ane i OJHOYacHO
OKpECIIIOE IIMPOKE KOJIO 3aBJaHb, SKi 3amiust Berymy no €C MH Maemo
BHKOHATH B JIOCTaTHHO CTHCII TEPMIHM 1 HE 3Ba)KarouM Ha BOEHHHWH CTaH.
OCHOBHOIO YMOBOIO TpHenHaHHS aepkaB 10 €C € 3aiHCHEHHS TIIMOOKHX
MTOJIITHYHUX, COLIATBHO-eKOHOMIYHUX, TIPABOBUX Ta IHCTUTYIIHHUX pedopMm,
CIpSIMOBAaHMX Ha PO30YAOBY PO3BHHYTOI i1 CTamoi MEeMOKpaTii Ta PHHKOBOT
E€KOHOMIKH, III0 BHMAara€ JOJAaTKOBHX 3YCHJIb IO BHUKOHAHHIO 3000B’3aHb
1010 aanTallii 3aKOHOAaBCTBa Y KpaiHu 10 mpasa €Bporneticskoro Coro3y.

OmHUM 13 TaKUX KPUTEPIiB € CHHXPOHI3aIlisi MUTHOTO 3aKOHOAABCTBA Ta
¢dbopMyBaHHS MIOXOMIB O Oprasizamii 3AidCHEHHS MHUTHOI CIIpaBU
3 ypaxyBaHHSM TOro, 1o €Bpomneiicbkuii Coro3 €, HacamIiepena, COI30M
MUTHUM. Binrak, BCi JepkaBU-wieHH €BPOCOIO3Y € YaCTHHOK MHTHOIO
cotozy €C i TOTpUMYIOTbCS OJJHAKOBHX MUTHUX IIPaBHII 1 IIPOLEIYP.

VYroga mpo acomianiro BUMarae Bil YKpaiHM HNPUBECTH CBOIO MHTHY
CUCTEMy Ta MHTHE 33aKOHOJABCTBO y BIJNOBIAHICTE i3 MHTHHM
3akoHOmaBcTBoM €C. 3 ormmagy Ha 1€, NOpOOIEMATHKy pO3BUTKY
HaI[IOHABHO! MUTHOI CIIY’)KOM B CYYacHHX YMOBAax CIIil pO3TIIIATH Y IBOX
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IUTOIIMHAX: TPaBOBiM Ta opraHizamiiiHO-QyHKIiOHATIBHIA. 3 OmHOTO OOKY,
HOPMHU 3aKOHOJIaBCTBAa YKpaiHM 3 MUTHHMX NUTAaHb MAlOTh y3TOJKyBaTHCh
3 €BPOIEHCHKUMH CTaHIAPTAMH Yepe3 aJeKBaTHY IMIUIEMECHTAI[II0 OCTAHHIX
Yy BIJHOCHMHM MDK NyOJIYHOIO aJgMIHICTpaliero Ta ocobamu, M0
MEPEeMINIyIOTh TOBapH dYepe3 MHUTHHH KOpJOH. BiacHe IHCTUTYT MHUTHOI
CITy’)KOU TYT € OJHUM 3 HaWBaKIMBIIINX (AKTOPIB, OCKUIBKU NMPU3HAYCHHIM
MHUTHHUX OpPTraHiB € CTBOPEHHS YMOB JUIS PO3BUTKY 30BHIIIHHOEKOHOMIYHOT
JUSUTBHOCTI, 3a0e3MedeHHs] Oe3MeKH CYCHUIBCTBA, 3aXUCT MUTHHUX IHTEpeciB
VYkpaiau. A 3 IHIIOTO, — OpraHi3amis MisIIBHOCTI MHTHOI amMiHicTpamii
Ma€ IPYHTYBATHCh Ha ii MPaBO3acTOCOBHi CIIPOMOXKHOCTI, piBHONPaBHOMY
MApTHEPCTBI y MIKHAPOJTHOMY CHIBPOOITHHIITBI, a TaKOXK OpraHi3aIliifHOMY
Ta TEXHIYHOMY JOCTYIi 10 KOMII'IOTEPH30BaHMX CHCTEM MHTHHUX
opraniB €C.

KpuzoBa armocdepa yKpaiHCBKOTO CyCIHiIbCTBA B YMOBAaxX BiHU
Ta EKOHOMIYHOI HECTaOIIbHOCTI HAcH4YeHa pI3HOBEKTOPHUMH 1lesiMU
Ta TMOMIAaMH Ha MaclTabHy MOJEpPHI3allio AEp>KaBHOTO YIIPaBIiHHS.
BrumB iHCTUTYHIHHKUX 3MiH HAa (OPMYBaHHS Ta AiSUIBHICTH MHUTHOI CITy»KOU
VYkpainu 3HaXoAuThes y (OKyci HAYKOBHX JOCIIJDKEHb HE OJUH JIECSITOK
POKIB, OJHAK, I[LOIOPIUHUI TypOOpexkuM TpanchopMmariii ycix chep
myOJiYHOTO aJMIHICTpYBaHHS JOJAB € OJWH BHUTOK JI0 pedopMyBaHHS
MUTHOI CIIpaBu.

3reHepoBaHi OCTAaHHIM YacoM HOBAIliMHI MiIXOIM IMIOAO OpraHi3arii
MHUTHOI TiSUTBHOCTI Ta TIEpexif J0 pPoOOTH CHCTEMH YKpPaiHCHKHUX MHTHEX
opraHiB y ¢opmar oxHiel ropuguanoi ocodon y 2021 pormi chopmyBamm psi
BUKJIMKIB, IO IIOCTAIOTh SK 3 OOKYy INpPaBOBOTO YHOPMYBAaHHS OKPEMHX
MOHATH 1 TPOLECIB B MHTHIH cdepi, Tak 1 3 HampsMy BHYTPILIHBO-
CTPYKTYPHHX 3MiH B Oprasizamii misZIbHOCTI IIMX OpPraHiB, II0 MalTh
HeaOHUsKHUH BIUIMB Ha €(pEKTUBHICTH POOOTH CHCTEMH B ILIIOMY.

Ha mamy aymKy, OCOOJMBOCTI, MOXJIHMBOCTI Ta MEXI 3aCTOCYBaHHS
IHCTUTYIIIOHAJIBHOTO MiAX0Ay B cdepi JIep)KaBHOTO YIPABIiHHSI MHTHOIO
CIpaBolo NOTPeOYIOTh HOBHX ITOTJIA/IB Ha POJIb Ta 3HAUEHHSI MUTHOI CITy>KOU
B HAIIIi{ KpaiHi.

VYHiBepcanbHa MOJENb MHTHOI CIy)XOM B cydacHii €Bpori,
K 1 B IIIIOMY CBITI, He icHye. BincyTns equna dopma opranizamii qisuTbHOCTI
MHUTHHX OpPTaHiB, HABITH 3 ypaxXyBaHHSAM OJHOTHITHOCTI 3aBJaHb Ta (YHKIIH
TaKAX OpraHiB Ha (OHI iHTEHCHBHO BTUTOBaHOI B €C rapMoHi3aIlii METHUX
mporenyp Ta yHi¢ikamii TPUHIUINB 3OiCHEHHS MHTHOI cripaBu. Koxna
KpaiHa wieH €C, He 3BakKaloOUd Ha CIJIbHI KOPHAOHH Ta (PYHKIIOHYyBaHHS
B paMKax €AMHOro MMUTHOrO cOI03y, Ma€ BJIACHY HAllOHAJIBHY MOJENb
MHUTHOI aAMiHICTpalii, mo c¢opMyBajgaci B KOHKPETHHX ICTOPHYHHX
Ta TIOJITHYHMX YMOBax 1 BIANOBiJa€  HAliOHAIBHUM  IHTEpECaM.
PedopmyBanHs ykpaiHChKOT MUTHOI CITy)KOU Ma€e BpaxoBYBaTH pPEKOMEHIALIT
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BcecBiTHROI MUTHOI opraHizamii IMOJ0 CIPOIIEHHS 1 rapMOHi3aIii MHUTHUX
MPOLEAYp Ta Kpalli MPaKTUKH €BPONEHCHKUX MHUTHUX aaMiHicTpamii. TyT,
HAa Iepm  IUIAHK — BHUXOIATh:  HEOOXITHICTh  TEXHIYHO-PECYpPCHOTO
3a0e3neueHHs JIepKMUTCITYy)KOM, SIKE€ CIPSMOBYETHCS Ha 3MEHILEHHS
KOPYIIIHHUX PU3HMKIB Ta CTOPOHHBOTO BTPYYaHHS IUIIXOM BIPOBAKEHHS
IT-cucteM HOBOrO THITy 3 MIiHIMI3AIi€l0 BIUTUBY JIIOJCHKOTO (aKTOPY;
PO3BHUTOK CYYacHOI TEXHOJIOTIYHOI 1H(PACTPYKTYypH IYHKTIB HPOIYCKY;
a HaWTOJIOBHIIIE — ITPOJOBXKEHHS SIKICHOIO KaapoBOro pedopMyBaHHs, sKe
BKIIIOYA€ BHCOKHH PiBEHH 3HAHB 1 MpoQecioHali3M, 0COOUCTI MepeKOHAHHS,
HaBUYKM 1 BMIHHS, 3010HOCTI, 3JATHICTH OO CaMOBHMXOBAHHS 1 caMo-
BJOCKOHQJICHHS, CBITOTJISA, TPaBOBY KyJbTYpY, KOJHM IHTEIEKTyaIbHHNA
piBEHb TIOB’A3YETBCA 3 BHCOKOPO3BHHEHOIO MOPANBHOIO 1 ETHYHOIO
KyJnbTyporo. SIK BiOMO, BHPIIIAIIEHOIO JAHKOIO B OpraHi3amii CycmiabcTBa
Oynu 1 3aMMImIaroThCA KaJpH, a 6a30BUM MOKA3HUKOM KaJpOBOTO ITOTEHIIIAIY
JIepKaBHOI CIy)XOM € HOro BIAMOBIIHICTP HOpPMaM IHCTUTYTY NEpiKaBHOT
CITYKOH.

OcCTaHHIM YacoOM MHTHI OpraHH Ta iX CIy»OOBI[I OTPUMYIOTh Oararo
KPUTUKH, K 3 OOKy ypsiIy, Tak i 31 CTOPOHHM IEpECiyHHX TI'pOMajsH Ta
Cy0’€KTIB  30BHIIIHBOEKOHOMIYHOI JisutbHOCTI. OWiKyBaHHS 1 3alMT
CYCHiJIbcTBa A0 pedOopMyBaHHS MHUTHOI CIIy>)KOM ChOTOJHI € HaJI3BUYaiHO
BHCOKHMH, a 4acTi KaJpoBi 3MIHM — II¢ HACIiJIOK HEJOCTaTHHO CHCTEMHUX
IMiIXO/IB 0 TMONIYKY MUISAXiB ii BAOCKOHAJICHHS.

B motomy 2023 poky BigOymoch BXe ChboMe (JIHMIIE 3a OCTaHHI TPH
3 TOJIOBMHOIO POKH) 3BiUTbHEHHS KepiBHUITBA Jlepkxmutciyxou. Ilpu mpomy,
JUIIE ABOE 3 OYUTBHUKIB CITy>KOHM OyJH NMpH3HAYCHUMH TIIABAMH BiIOMCTBA,
iHm mepeOyBany B cTaryci BHUKOHYHOUMX 0O0OB’si3ku. BiamoBigHo, maiibxe
KOKHOTO pa3y, pa3oM 3 IepUIMMH 0c00aMu ICHTPAILHOTO amapary
3MIHIOBJIUCH 1 HAYaJIbHUKH TEPUTOPIaJIbHUX OpPraHiB, MepeBaXKHA OUIBIIICTh
SIKMX TaKo)X KepyBaJla MUTHHUISIMH Ha YMOBaxX THMYacoBOTrO OOiiiMaHHS
mocaa. besnepedHo, Taka HENEBHICTh cTarycy 1 KOPOTKOTEPMIHOBICTBH
MTOBHOBA)XEHb HE CIPHUSIOTH Hi PO3pOOII JOBrOCTPOKOBUX II€PCIEKTHB
PO3BHUTKY KaJpOBOTO IIOTEHIiaJly MHUTHHUX OpraHiB, Hi BIIPOBAPKCHHIO
KOPIIOPAaTHUBHOI KYJbTYpH, Hi (OPMYBaHHIO KOMIETEHTHICHOTO MiAXOIY
y mioopi Ta PO3CTAHOBIII ITEPCOHATTY.

Y ©Oepe3ni morouHoro poky [enmc Illmuramb, BHOKPEMIIIOIOYH
HEZOOPOYECHICTh MPAIiBHUKIB KIFOYOBOKO MPOOIEMOI0 MHUTHHII, OKPECIHB
PO KpOKiB, sKi HeoOXimHi i pedopmyBanHs Jlep:kaBHOI MUTHOI CITY>KOH:
cinimpHa 06a3a nmaHux i3 €BponeiicbkuM Coro3oM; 30iNBIICHHS ITYHKTIiB
MPOMYCKy Ta CHUIBHWHA KOHTPOJb; pOTalis MPaliBHUKIB, CKaHEPH;
PU3MKOOpPIEHTOBaHA  CHUCTEMa;  JIDKUTATI3AIisl Ta  3ampOBaDKEHHS
€JIEKTPOHHOT Yepry Ha MyHKTax mpomnycky. Ha Horo aymky, came i LIicTh
€JIEMEHTIB pe)OpMH YHEMOXKIIMBIIATH KOPYILiiHI IPOSBU HA MUTHULII.
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Ile wepe3 micsamp, — 6 kBiTHA 2023 poxy y BepxoBHil pani Ykpainu
3apeecTpoBaHo IIpoexT 3akoHy mpo BHECEHHS 3MiH 1O MHTHOTO KOIEKCY
VYkpaiHd 1100 BCTAHOBJCHHS OCOOJMBOCTEH IPOXO/PKEHHS CIIyXOu
B MHTHHX OpraHax Ta MPOBEICHHS aTecTallil MOCaZoBUX OCI0 MHUTHHX
oprasis (6490-x).

OcHoBHI HOBamii nependavalOTh, HacamIiepesa, 3MiHY MpoLEaAypH
KOHKYPCHOTO Bi0OpY KepiBHMKAa MHTHOI CIIy)kOM Ha OCHOBI Kpalux
MPaKTHK KOHKYpciB g0 aHTHkopymuiinux oprasiB (CAIl, HABY, HA3K).
Konkypcra xomicis Oyme ckmamgatuch 3 9-ti oci0, Bu3HaueHnx KabineToM
MinicTpiB Ykpainu, i3 sSKuX II'sTh 0ci0 (OUIBIIICTH), BU3HAYATHMYTHCS Ha
MiZCTaBi MPOMO3HIIA MXXKHAPOTHHUX OpraHizamiii. Ha BinqMiHy Bij iCHYIOYOTO
MOPSAKY TPOBEACHHS TAaKOTO POAY KOHKYPCIB, 3a pe3yibTaTaMH KOMICis
Oyne BU3HAYaTH Ta BHOCHUTH UIA po3risimy Ilpem'ep-MiHICTpy Jumie OgHY
0co0y ePeMOKIIS.

[lnanyetbest 3ampoBaguTH HOBY Ui JlepKMUTCIYyXOHM Tpouenypy
IIOPIYHOTO 30BHINIHBOTO ayAuTy e(peKTHBHOCTI i AisutbHOCTI. HerarnBHui
BHCHOBOK TaKOTO ayJuWTy Oyae KIIOYOBOIO IMIJACTABOO M 3BUILHCHHS
lonoBu, mo, Ha JyMKy aBTOpPIB 3aKOHOIPOEKTY, HE JacTh MOXIIMBICTh
3MIHIOBaTH KepiBHMKAa MHTHHII NpocTo 3a OaxkanHsM KMYVY. OnpHowacHO
CKaCOBYETHCS HEOOXIAHICTh TOro/KeHHs 3 MiH(piHOM IpHU3HAYEHHS
Ha TocaiaW Ta/a00 B3BUTRHEHHA 3 I0caj] KEPiBHHUKIB CEPEIHBOI JIaHKU
(y T.4. HAYaIBHUKIB MUTHUIb Ta iX 3aCTYIHUKIB).

o crocyeThCs IHMMX TPAMiBHUKIB MHTHHUX OpPTaHiB, TO Y HPOJIOBXK
POKYy Ticiist oOpaHHS HOBOTO KepiBHHKaA JlepxMuTCiIyk0u Oyie mpoBeneHo ix
mepeaTecTanifo, B TOMYy YHCII 3 TNHTaHHA JoOpodecHocTi. Heycmimme
MPOXOKCHHS TaKOi aTecTalii CTaHe MiJCTaBOK IS 3BUIBHEHHS TaKOrO
npaniBauka. [lopsa 3 mum, anst toro, 1mo6 Oyja MOMIHUBICTH 3aIy4HTH
e(eKTUBHUX MPalLliBHHUKIB, POCKTOM Mepen0adacThCs MiIBUILEHHS PO3MIpy
3apOo0ITHOT IJIATH JJI1 MUTHUKIB.

Besnepeuno, parioHanbHUN MiaXig 10 GOpMyBaHHS Ta BUKOPHUCTaHHS
KaJpOBOTO TIOTEHI[1a]ly MUTHUX OPTaHiB € Ha/I3BUYaHHO BaXKIIBHM.

3MEHIICHHS pU3UKIB «PYyYHOTO YIpaBIiHHS» Ta  MiHIMi3amis
MOXJIMBOCTI BTPYYaHHS IMOJITUYHHUX EJIT B peani3alilo MUTHOI CIpaBH, Ha
Hally AYMKY, CBLAYUTH PO JAEMOKPAaTHU4YHI MEpeTBOPEHHS Ta (GopMyBaHHS
SKICHO HOBOTO KaJpOBOTO CKIaay. A KOMIECTCHTHHH, HE3ale)KHUU Ta
MOTHBOBaHHH TIEPCOHAN MOXE CTaTH OJHUM i3 pe3epBiB IHCTUTYIIHOT
CIIPOMO’KHOCTI MHUTHOT CHCTEMH.
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BUIU ®PIHAHCOBOI'O KOHTPOJIIO 3A KOIIITAMHA
PEJIITTHHUX OPTAHI3AIIN B YKPAIHI

Kapa6in Terana OnexcangpiBHa
OOKMOp 10PUOUYHUX HAVK, npoghecop,
3a8i0ysay kageopu adMiHicmpamueHo2o, QiHaHco8020
ma ingopmayitinoeo npasa
JIBH3 « Yorceopodcwvkuii Hayionanbhull yHieepcumem
M. Yoiceopoo, Vrpaina

JlepkaBHUH KOHTPOJb 3a MISTIBHICTIO CYO’€KTIB TPOMasHCHKOTO
CYCHIJIbCTBA, 5K 1 Oyab-sKe iHINE Aep’KaBHE BTPYYaHHS y iX IiSUTBHICTH —
OJIHE 13 HaHOLIBII YyTIMBUX CYCHUIPHMX NHTaHb. [IpeaMeToM nepkaBHOTO
KOHTPOJIIO MOXKe OYTH CTaTyTHA IisUTbHICTH 00’ €JHaHb, JOTPUMAHHS IIPaB Ta
cB00OJ TpOMajIsiH, 3a00pPOH, [0 BCTAHOBIICHI ITOJIOKSHHSIMU 3aKOHOABCTBA
Ta HaBiTh (PiHAHCOBI pecypcu Ta (hiHaHCOBA MiSUTBHICTH 00’ €THAHB.

B Vkpaini xoHTpomb 3a (iHaHCOBHUMH pecypcaMu CyO’€KTiB
TPOMAISHCHKOTO CYCHUIbCTBA (HE AWBISAYNCH HA Te, MO i3 MPOIEeXypHOi
TOYKH 30py LW BUJI KOHTPOJIIO € HaWHOLIbLI JIETalbHO BPETYJIHOBAHUM)
HOPOJIKYE HEMAJIO CIOpIiB, Y TOMY YHCII MpaBoBoro xapakrepy. Komau moBa
Wne npo nepxaBHHW (DIHAHCOBUII KOHTPOJIb 33 JISUTBHICTIO peNiriiHUX
OpraHisailiii, T0 MUTaHHS YCKIAJHIOEThCS mie W 1 TuM, mo KoHcTutyiis
VYKpaiHu MICTHTh TpPHUIKC TPO BiJOKPEMIICHICTh LEPKBU BiJ IEpKaBH.
e crae n0aTKOBOIO MiICTABOIO JUIsl IPEICTABHUKIB PEITiHHUX OpraHizamii
BBa)KAaTH TaKUH KOHTPOJIb HENPUIHATHAM Ta HEMOXJIUBHM, HE AUBIITYUCH HA
te, mo crartst 29 3akoHy «IIpo cBOOOMY COBICTI Ta peiridHi opraHizamii»
3aKpIIUIIOE MPUCYTHICTh JEPXKABHOTO KOHTPOJIO Yy JKUTTI pENiriiHUX
opraHizamiii. KpiMm Toro ocranHiM 4acoM NHTaHHS B3a€EMOii Aep)KaBU Ta
penirifHuX oprafizamid Tepednnio y NOMITHYHY IUIONINHY, [0 Haxae
BHU3HAYCHIN TpoOIeMaTHII JOAATKOBOI TPOOIEMHOCTI.

3nidCHeHHST JEepPKaBHOTO (PIHAHCOBOTO KOHTPOJIIO 3a MisUIBHICTIO
perniriiHuX oprasizanii mepeadavae HasBHICTP NPUBATHOTO iHTEpecy i3
MiHIMi3aIii TaKOro KOHTpOmo™. 3 iHmOro GoKy MyGIiuHMIA iHTEpec momsrae
y BHMO31 JOTPUMAaHHs BCTAaHOBJICHUX IPaBUJI TIOBOPKEHHS 13 (hPiHAHCOBUMHU
pecypcamu. [lomyk OanaHcy Takux iHTEpeCiB mepemdadae, 3 OJHOTO OOKY,
BHUBYEHHSI HOPM pEryJIIOBaHHS NOBO/DKEHHS 13 (IHAHCOBHMH pecypcamu Ta

'Boukos II. B. (2022). Jlo mmuramHs JIEP’KaBHOTO KOHTPOJIIO Ta Harsamy 3a
TOCIOIAPCHKOI0 iSUTBHICTIO MiATPHEMCTB pemniridiHux oprasizarii.
JurisEuropensisScientia, 1, 48-52.
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IHCTPYMEHTIB JEp>KaBHOIO KOHTPOJIO, 3 IHIIOTO OOKYy, PO3KPHUTTS IiJIeH,
Ha SIKi CTIpSIMOBaHE Take BTPYYaHHS | KOHTPOJIb.

[MuranHs (iHAHCOBOrO KOHTPOJIO CTAJIM TIPEIMETOM  PO3IIIALY
1y cynoBux opraHax. KoHCTHTYLIHHMI Cyll BCTAHOBUB 3arajbHi BUMOTH Ta
npaBuiia HOro 3/iHCHEHHS, 30KpeMa, «TaKHil KOHTPOJIb He TOBHHEH OyTH
HaJMIpHUM 1 NEpelIKO/PKaTh 3aKOHHIH MJisiIbHOCTI IHMX 00’€qHaHb Ta
peanizanii rpoMaasHaMM iX KOHCTUTYHiHHOTO mnpaBa. CTymiHb BTpydYaHHS
Jiep>)KaBu 'y (YHKIIOHYBaHHSI IHCTUTYTIB TPOMaJTHCHKOTO CYCIILIBCTBA Mae
MEPeCTiyBaTH JIETITUMHY MeTy, OyTH NpOTOpIIHHIM Ta BpPaXOBYBAaTH
OamaHc TpUBATHUX Ta MyOmiYHMX iHTepeciB. <...> 3axomu (iHAHCOBOTO
KOHTPOJIIO 3a [iSUTBHICTIO 00’€IHAaHb TPOMAIsH Ta iX 4IEHIB, AKi He
3MIACHIOIOTh MYyONIYHUX BIAIHUX TOBHOBaXEHb a00 HE (PIHAHCYIOTHCSA 3a
paxyHOK KomTiB JlepkaBHOro O10/keTy YKpaiHu un MicTieBUX OI0/DKETIB, HE
MOXYTb OyTH HAJAMIPHUMH Ta TaKUMH, IO HEMPOMOPLIHHO OOMEXYIOTh
cBOOOY MOJIITHYHOT Ta TPOMAJICHKOT ISUILHOCTI, HIBEIIOIOTH CYTHICTb ITpaBa
rpoMaasH Ha cBoboxay o0’enHanb» (Pimenns KoucrurymiiiHoro Cyny
VYkpaiuu Big 6 uepBHs 2019 poky Ne 3-p/2019).

1. HaiiGinpmr 3aranmepHuii  BuA — (iHAHCOBOTO KOHTPONIO, SIKHH
NpOBOANTBCS B YKpaiHi, 37ilicHioe JlepkaBHa ciyx0a (QiHaHCOBOTO
MOHITOpUHry YKpainu. @iHaHCOBMH KOHTpOJIb, IO BOHA 3a0e3redye,
CIPSIMOBaHMH Ha peaiizalilo Aep’kaBHOI MOJITHKH y cdepi 3armodiraHus Ta
mpoTHuii Jreramizamii (BiAMHBaHHIO) JOXOMIB, OJICPYKAHHUX 3JIOYHHHUM
nUIIXoM, (piHaHCYBaHHIO TEpOpH3MY Ta (PIHAHCYBAHHIO PO3MOBCIOJIKECHHS
30poi MacoBOro 3HHINEHHA. Taki 3aBOaHHA 3YMOBIIOIOTH BiJIOBiTHO
i cmocoOM Ta MeETOmM 3IIMCHEHHS KOHTPONBHOI mistibHOCTI. OpraHu
Jepk(iHMOHITOPUHTY 30HMPalOTh, BIACTESKYIOTh Ta aHAII3yHOTh BiIOMOCTI
3 METOI0 MOHITOPHHTY (DIHAHCOBUX oOmepaiiid; y pasi BHSBICHHS
MPaBOIOPYIIECHb HAMpPABISIOTh y3arajbHEHI MaTepiai MPaBOOXOPOHHUM
OopraHaM Ta MOXKYTb IIPOCTEKYBaTH BKUTTS BIAMOBIHUX 3aX0JIiB Ha ITiICTaB1
Hanicnanux MatepianiB (IIpo 3arBepmkenns Ilonoxxenns npo [lepxkaBHy
cnyx0y ¢dinancoBoro MoOHITOpUHTY VYKpainu: moctaHoBa KaOiHeTy
MinictpiB Ykpainu Bix 29.07.2015 p. Ne 537). Ilpu ouinmi pusukiB y chepi
3ano0iraHHs Ta MPOTHIIl Jeranizanii (BiIMHWBAHHIO) JOXOJIB, OJEPKAHUX
3JI0YMHHMM IIUISIXOM, peririiiui oprauizanii me y 2019 poui Oynu BigHeceHi
O oprami3amiii i3 BHCOKHM CTYIeHEM PH3HKY?. MeToayKa HaIiOHAIBHOI
OIIIHKY PU3WKIB BiIMUBAaHHS KOIITIB Ta (piHAHCYBAaHHS TEpOpPU3MY B YKpaiHi

? JlepaBHa cimyk6a (DiHAHCOBOTO MOHITOPHHIY YKpaiHH. 3BiT Npo NPOBEICHHS
HaLliOHAJIBHOT OLIHKM PU3MKIB y cdepi 3arnodiraHHs Ta NpoTuAil Jieratizamii (BiIMUBaHHIO)
JIOXOZIB, OJEPXKAHUX 3JI0YHHHUM LUIIXOM, Ta (iHaHCyBaHHIO Tepopm3my. (2019). Kuis.
185. URL: https:/fiu.gov.ua/assets/userfiles/310/%D0%9D%D0%IEY%D0%A0/%D0%94%
D0%BE%D0%BA%D1%83%D0%BC%D0%B5%D0%BD%D1%82%D0%B8/Zvit.pdf.pdf
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(onoBnena y 2021 pori)® peiriiiHa cripsMOBaHICTh BH3HAYAETHCS SK (AKTOP
pu3uKy s cexropy HITO.

Bucokuit koedilieHT pH3MKy peNiriiHUM oOpraHi3alisM HaJaHUH He
TUIBKU 3 Ti€l NPUYMHY, 3 SKOi Lle POOUTHCS Yy IHIIMX KpaiHaX — AisIBHICTD
MDKHApOJHUX PENIriifHO-eKCTPEMICTChKUX oOpraHizauiii. B ykpaiHchkux
pealisix BiifHU 13 poci€ro, sKa BUKOPHCTOBYE DPEIIrifo Ta IEepKBY sK 30poro 110
060poTHOM, EKCTHMICTCBKUMH OpraHi3allisIMd TOJEKYJIH CTaloTh 1 OKpeMi
XpUCTUSIHCBKI ~ opranizamii. Bomnowac Ornsg  1moJ0  BHKOPUCTaHHS
HEeNpHOYTKOBHX OpTraHi3ariii B He3aKOHHHX HiTIX 3a 2020 pik* BKasye, mio
3BepHEHHA 10 [lep:kaBHOI Ciry’)kOM (DiHAHCOBOTO MOHITOPHHTY 3 TPHBOIY
IISUTBHOCTI peTiriiHoi opraHizamii 0yio 37ificCHeHe TuIIe B OMHOMY BHUIIAIKY,
a TMPUYMHOIO CTAal0 HEHAJaHHS TAKOIO OpraHi3alli€l0o Ha BHMOTY Cy0’ €KkTa
mepBUHHOTO (piHAHCOBOTO KOHTpOMIO (opraHam Jlep:kaBHOi ITOAATKOBOI
cmyx0m) yrouHiorodoi iHdopmarmii. Ha 3mict Ta mpeaMer yTOYHIOIOYOi
iHpopMarii, sika He OyJia HajaHa, He BKA3y€EThCs, IIPOTE 31 3MICTY THX CaMHX
3BITHHX MarepialiB CIifye, M0 J0 NPaBOOXOPOHHHX OpPraHiB Marepiaiu
nepenaHi He Oynu.

2. Peniriiini opranizauwii B YKpaiHi MOXYTh MIITH SK y CTaTyci
FOPUANYIHOT 0co0M, Tak i 0e3 Takoro. OJHAK, MOXIUBICTh HE PEECTPYBATH
CTaTyT Ta HE YTBOPIOBATH FOPUIUYHY OCOOY CTOCYEThCS TIIBKH PEINTidHOT
rpomMaau. BimnoBigHo, OUMBIIICTE  BWAIB  PENIriMHMX  opraHizamii
YTBOPIOIOTHCA Ta Aif0Th Y (hopmi ropuanaHoi ocobu. B Toit ke wac, 3akoH
«IIpo Oyxrantepcekuii 007K Ta (iHAaHCOBY 3BITHICTE B YKpaiHi» Bif
16.07.1999 p. Ne 996-X1V Bu3Hauae HEOOXiAHICTH BEIEHHS OyXTalITepCHKOTO
00Ky Ta momaui (iHAHCOBOI 3BITHOCTI BCiMa IOPHAMIHIMH OCOOaMH,
He3aJe)KHO BiA iX oprasizaniiiHo-npaBoBux (opMm 1 (opM BIaCHOCTI.
BinmoBimHO maHa BHMOIa CTOCYETHCS 1 PENITIMHUX OpraHizaiii, sSKi MawTh
CTaTyC IOPHINIHOI OCOOH.

Tomy, no-mepiue, BCTaHOBJICHA HEOOXiTHICTh BEJICHHS
OyXraJITepChKOr0  OOJIKY peNIrifiHOI OpraHi3aii€lo € IHCTPYMEHTOM
JICP’KaBHOTO BIUIMBY Ha Hel, a BUMoOTa Mojadvi (iHaAHCOBOI 3BITHOCTI — BUJ
JIep>KaBHOTO (DiHAHCOBOTO KOHTPOJIIO.

3. Penirifini opranizamii MOXyTb OTpuMyBaTH (iHaHCYBaHHA i3
Jiep>kaBHOTO abo MicueBoro OromkeTy. TyT citif 3BepHYTH yBary Ha Te, 1o B

8 MertoyKa HalliOHANBHOI OIIHKM PU3UKIB BIJIMHBAaHHS KOIUTIB Ta () iHAHCYBaHHS
Tepopusmy B Ykpaini (omoBmena 2021 poky). URL: https://fiu.gov.ua/pages/dijalnist/
nacionalni-riziki/3261718-dokumenti/metodika-naczionalnoji-oczinki-rizikiv-
vidmivannya-koshtiv-ta-finansuvannya-terorizmu-v-ukrajini-kopiya.html

* JlepxasHa cityx6a $hiHaHCOBOrO MOHITOPHHTY YKpainu. OrJIs IO0K0 BUKOPHCTAHHS
HeInpHOYTKOBHX OpraHisamii B He3akoHHHX mimax 3a 2020 pik. https:/fiu.gov.ua/
assets/userfiles/411/%D0%9E%D0%B3%D0%BB%D1%8F%D0%B4%20%D0%9D%D0
%9A%DO0%9E/Oglad_NPO_2020.pdf
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3aKOHOJIABCTBI HE ICHye 3a00poHM 110J0 (iHAHCYBaHHA pENiriHUX
opraHizauiii 13 myomiynux ¢oHxaiB kowmrTiB. [Ipore y crarrax 87-91 I'nmasu 14
BromxerHoro konekcy VYkpaiHM 3/iHCHEHO PO3MEXKyBaHHS BHUJIATKIB MK
Oro/pKeTaMy Ta YiTKO BH3HA4YEHO, Ha IO MOXYTh CHPSIMOBYBATHCS BUAATKU
Oro/pkeTiB  pi3HHMX piBHIB. [loNOXKEHHSIMH TakuX HOPM HE HepenadadeHo
MOXKJIMBICTh 3AIHCHIOBATH BHAATKM Ha YTPHMAaHHs PENIriHHUX OpraHi3alii.
[Mpore ¢inaHCyBaHHS peNiriHHIX OpraHiallii 3a paxyHOK OIO/KETY MOXKIINBE,
SIKIIO PEeNIriiiHi OpraHi3amii Joy4aroThCsl, HAIPHUKIIAM, 10 IPOBEJCHHS 3aX0/iB
y cdepi COIiaapbHOTO 3aXHCTy (COIiaTbHOI MATPUMKH 0AaraTOMITHUX POIWH Ta
HETIOBHUX CiMeii, pealimiTamii Ta COMIAIFHOTO 3aXHCTy OCi0 3 OCOONMBHMHU
noTpedaMy, HaJaHHS COWIAJbHUX MOCHYT, SIKi CIPSMOBaHI Ha IIOIOJAHHS
OimHOCTI TOMIO), Y MOPAAKY (DiHAHCYBAHHS ITaM’ ATOK KYJIBTYPHOI CITaIIIIHA
(sxmo OymiBis YM iHIIN CIOPYAM pENiriiHOI oOpradi3alii HamexaTb 10
mmaM’SITOK 1CTOpii Ta KyJABTYypH) Ta B IHIINX BHUITAJKAX.

4. Jlns BUKOHaHHS CBOiX CTAaTYTHHX 3aBIaHb DEJNiriidHi opraHizauii
MalTh TPaBO 3aCHOBYBaTH  BHIAaBHHWYI, moxirpadiuHi, BHPOOHHYI,
pecraBparliiiHo-OyIiBebHI, CIIbCHKOTOCIIONAPChKI Ta IHII MiANPHEMCTBA,
a TakoX A0OpomiiHI 3akyamy (MPUTYJIKH, IHTEpHATH, JIKapHI TOMIO), SIKi
MaroTh IpaBo ropuanYHOi ocoOu. Lli ropunuuHi ocoOu, yrBopeHi peiritHumMu
OpraHizalisiMM, MUIATalOTh JAepKaBHOMY (DiHAHCOBOMY KOHTpOJi, He
JIBJISTINCH HA T€, 10 X 3aCHOBHMKAMM € HEMPHOYTKOBI opranizaii, cy0’exTn
TPOMaJSTHCHKOTO CYCITUIbCTBA. TaKoX, BiIIOBIIHO 10 MOJI0XKeHb 3akoHy «IIpo
cBOOOAY COBiCTI Ta pemiriiiHi oprafizamil» NpHOYTOK Big BHUPOOHHUOI
MSUTBHOCTI  Ta  iHOI  JOXOAWM TIATIPHEMCTB — PENITifHMX  OpraHizariii
OTIOZIATKOBYIOTHCSL  BIAMOBIZHO [0 YHWHHOTO 3aKOHOJABCTBA B IOPSAKY
1 po3mipax, yCTaHOBJICHHX AJIsI HiJIPUEMCTB TPOMAJICHKHUX OpraHi3allii.

5. B acnekri 3ailicHeHHs Aep>KaBHOTo (hiHAHCOBOTO KOHTPOJIO AOCHTh
BIZIOKPEMJICHO cepefl YCiX IOPUIMYHKX 0Ci0, sSKi YTBOPIOIOThCS PENiriiHUMU
opraHizamismMH, cTosTh (iHAHCOBI YCTAHOBH, a caMe, HEJepiKaBHI IMEHCIHHI
donmu. IX yTBOpeHHs € ToKM He MacoBuM B YKpaiHi, mpoTe i3 2008 poky i€
HenepkaBHUi mneHciiHuid Qonn "IlokpoBa", yTBOpeHMIT 0AHOOCIOHMM
3aCHOBHHMKOM — pedliriiinoro opranizauieto «KepiBauii nentp «lIlarpispmioi
Kypit»  Vkpaincekoi — I'pexo-katomumpkoi  Llepksu®.  KepiBHHITBO
ITpaBocmaBHOI LIepkBH YKpaiHU TaKoX 0OrOBOPIOE YTBOPEHHS BiJIIOBIHOTO
dorny®. Tomy s3miiicHeHHs nepKaBHOTO (iHAHCOBOTO KOHTPOIIO CIIif
aHAJI3yBaTH Y IIbOMY HAIPSIMKY OKPEMO.

® Ocpiwiiinuii caiir: http://pokrovanpf.com.ua/index.html
Pagio CpoGoma 25 xsitHa 2021. Enidaniit: 1LY o0roBoproe cTBOpeHHS
«meHciitHoro doHay» Wi cesmenHocmyxurenis. URL: https://www.radiosvoboda.org/a/
news-epifaniy-pensiyny-fond-sviashchennosluzhyteliv/31222257.html?fbclid=IwAR1BH
gx2kRY6B8VOIIEhcxJ5yh6Pe7GzeRx2ZR7EI6F8qVkah6boglZtwgo
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6. I, HacaMKiHelb, y KOHTEKCTI pociiickkoi arpecii moxo Ykpainu He
MOXHA OMWHYTH THTaHHs [EPCOHATBHHIX (hiHAHCOBUX CaHKLIH, sKi
3alpoBaPKEH] /10 KEpIBHHUKIB POCIHCHKOT MpaBOCIABHOI IIEPKBU 4epe3
HiATPUMKY Helo BiliHM npotd Ykpainu. CaHkuii nepen06avyaroTs OJIOKyBaHHS
akTuBiB KepiBHuka PIII] Ta me cemu i1 mpencTaBHUKIB, NPUIMHEHHS
TPaH3UTYy PECYpCiB, MPU3YNHHEHHS! BUKOHAHHS €KOHOMIYHUX Ta (hiHAHCOBUX
3000B's13aHb, 3a00pOHa HA yd4acThb y NIpHUBAaTH3alii Ta OpeHl Aep)KMaiiHa,
MIPUNMHEHHS KyJbTYpHHX OOMIHIB Ta CIIBPOOITHHITBA, aHYJIIOBAHHS
oQimifHUX BI3WUTIB T0H107. 3BUYAiHO, 1€ HE 30BCIM CTOCYETHCS THTAHHS
JIEpKABHOTO (PiHAHCOBOTO KOHTPOJIIO 32 MISUTHHICTIO PEIrifHIX OopraHi3allii,
NpOTe Yepe3 aKTyaIbHICTh 1 TOCTPOTY NMHUTaHHS TaK caMO BIAMITHTH #oro
OyIo BapTo.

IIpo pimenns Panu HanionansHoi Oe3neku i 060poHn Ykpainu Bif 19 sxoBTHs 2022
poky «IIpo 3acTocyBaHHS Ta BHECEHHS 3MiH [0 II€PCOHATBPHUX CIELialbHUX EKOHOMIYHUX
Ta IHIIMX 0OMEXyBalIbHUX 3aX0/iB (caHkLii)»: Yka3 [Ipesnnenta Ykpainu Ne726/2022.
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IHIHOMOBHA CITPOMOKHICTBb OCOBH ITPA BCTYIII
HA JIEP2KABHY CJIYKBY B YKPAIHI: IOBUHHA BYTH
OBOB’SA3KOBOIO YMOBOIO ABO K TIJIbKHA
3AOXOYYBATUCA?

Konomoeup Tersina OnexcanapiBHa
00KMOp IOPUOUYHUX HAYK, npoghecop, 3acaysicenull opucm Yrpainu,
unen-kopecnondenm HAIIpH Yxpaiuu, oexan ropuduunoeo ¢paxyromemy
3anopisbkoeo HayionanbHo20 YHigepcumemy
M. 3anopiscorcs, Yrpaina

B yMoBax ICTOTHOI akTHBI3aIlil pecypcy JepaBH IIOJ0 peasi3ariii
€BPOIHTETPAIIMHIX TPAarHeHb SIK BEKTOPIB IMOJANIBIIOTO ii PO3BUTKY, HaBITh
HE 3BaXAOYM Ha CKJIAgHI peajii, 3yMOBJICHI 30BHIIIHBOI 30pOHHOIO
arpeciefo mpotH YKpaiHW, mnpoOieMaTHKa (QOpPMYBaHHS «SIKiCHOTO»
KaJpoBOTO KOHTHHTEHTY JEp’KaBHUX CIyXOOBLIB, siki 0 3a0e3meunnn
MPAaKTUYHY peaizalliio BCiX HEOOXIHMUX TMporpaM, IUIAHIB, BYUHCHHS
00OB’SI3KOBHX Mil, HE TUIBKM HE BTpayda€ aKTyaJbHOCTI, a HAaBIAKU
«3aroCTpPIOEThCS», W B T.4. W 100 HOTpeOM 3abe3nedyeHHs iHIIOMOBHOI
CIIPOMOXKHOCTI TakHMX CIyXOOBIIB IIi BUPIIICHHS BH3HAUCHHX 3aBJIaHb.
Omxe, aHami3yeTbcs THTAHHSA (POPMYBaHHS «IKICHO HOBOTO» KaJpOBOTO
pecypcy Iep)KaBHOI CIIyXOH, CIPOMOXKHOTO 3a0e3MeYnTH peati3amito
€BPOIHTETpAIlifHUX TIparHEHb JIEpXKaBH, IPAIIOBATH 13 «3OBHIITHIMID)
napTHepamMu 0e3 BHTpavyaHHS JOJAaTKOBUX OIOJUKETHMX BUTpaT H 3auis
JIOCSITHEHHS MaKCHMaJIbHOT ~PE3yJIbTATHBHOCTI y CIYXIHHI MyOJiuHUM
iHTepecaM. BUKIIMKM BOEHHOTO CTaHy, SIKi 3yMOBWIJIM 00’€KTHUBHY NOTpeOy
JIep>KaBHUM CITy>KOOBIISIM y TIpo(heCiiHIi NisUIBHOCTI ONpanboByBaTH 3HAUYHY
KUTBKICTh aKTiB MIDKHAPOJHOTO TMpaBa, €BPOIMEHCHKOrO Ta 3apyOiKHOTO
3aKOHOJIABCTBA, IIPAKTHKH HOTO 3aCTOCYBaHHS, IIJTOTOBKH IIPOEKTIB
MPOLEAYPHUX JIOKYMEHTIB Ul TMOAAHHA iX 10 MDKHAPOAHUX IHCTUTYHIH
3 METOI0 3a0e3MedeHHs 3aXUCTy IHTepeciB AepKaBH, TPOMasTH YKpaiHH, sKi
MOCTPaXKAAMM BHACTINOK arpecii, CHiBOpami 3 1HO3EMHHMH KOJIETaMHU
CTOCOBHO (hiKcaIllii MPOTUIIPAaBHUX HisiHb arpecopa Ha TepUTopii YKpalHu s
(opMyBaHHS 1OKa30BOI 0a3uW UIsl BUPIMICHHS MUTAHb TIPUTATHEHHS [0
BiANOBIJAJIFHOCTI BHUHHHUX OCI0 ¥ BIAMIKOXYBaHHA IIKOTU MOTEPILIAM
ocobaM TOIIO, ICTOTHO aKTyali3yBald IHIIOMOBHY CIPOMOXHICTh
JEpKABHUX  CIOYXOOBIIIB  SIK  YMOBY  €(EKTHBHOTO  BHpIIICHHA
chopMyIbOBaHUX JUIS HUX 3aBAaHb, Ui 37ilcHEHHS mpodeciiHoi
nmisuibHOCcTi. OTKE, AepkaBa Mae mnoTpedy B IHIIOMOBHO CIIPOMOXKHHX
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JEp)KaBHUX CIIyKOOBILSIX, 3yMOBJIEHHS SIKOi, y CBOIO dHepry, Inependadae
KOHLEHTPALlIl0 3yCWIb Yy [JBOX YMOBHO BHJIUICHHX  HampsMKax
HOPMOTBOPYOCTI Ta NPaBO3aCTOCYBAHHSI.

3 omisay Ha Te, 110 Mija Yyac BiHH 3’SIBUBCS OJIOK 3aBJaHb, [TOB’I3aHUX
i3 «3OBHINIHIM» €JIEMEHTOM Yy TpodeciiHii IiSUIbHOCTI JepKaBHUX
cirykOO0BLIB, i BUpIIIEHHS iX nependavyae peajbHy aKTHBHICTb iX B yMOBax
CHOTOJICHHS, LJIKOM JIOTIYHOIO BOAYa€ThCS aKTHBI3allisl HOPMOTBOPYOI
JUSUTBHOCTI  JIEp)KaBU, 30pI€HTOBAHA HA IMIiJABHINCHHS PIiBHS I1HIIOMOBHOL
CIIPOMOXKHOCTI JIepKaBHUX CHYXKOOBIIB, $Ki BXe 3aliMalOTh TOCaId
JIepKaBHOI CIIy’)KOM pI3HUX KaTeropiil, CTBOpEeHHs HEOOXIMHMX YMOB IUIS iX
HaBYaHHS, cTaKyBaHHs. 3a cioBamu H. Amomunoi, ronosu HAJIC Ykpainuy,
«mo kiHis 2023 poky 6inbine 40% nepKaBHUX CITyKOOBIIIB MarOTh BOJOZITH
AHTITIMCHKOI0 MOBOIO Ha piBHI He HIk4e Bly». Tum Oinmpime, mo A IHOTO
CTBOPEHI BCi HaNeXHI yMOBH, a caMe: peami3yeTbcs [IpoexT
Eng4PublicService 3 6e30rmaTHOr0 BHBUYCHHS JEPXKABHUMH CITyKOOBISIMH
AQHTTIMChKOT MOBH, IHIIOMOBHY IATOTOBKY BH3HAHO SK CKJIaOBY
npodeCcifHOr0O HaBYaHHA JEPKABHHX  CIIY)KOOBIIIB, TOJIB  MICIEBHX
JEep)KaBHUX  aJMIHICTpamid, IX TepmMX 3acTyIHHKIB, 3aCTYIHHKIB,
MOCAI0OBUX 0CI0 MICIIEBOrO CaMOBpPSIYBaHHS, [ENyTaTiB MICHEBUX paln
(ITocranoBa KMY Bin 30.12.2022 poxy Ne 1494), a Tako BHOKPEMIJIEHO SIK
PI3HOBU/I TIPIOPUTETHOTO (TEMAaTHYHOTO) HANPSMKY IiJBHIICHHS KBasidi-
Kamii  3a 3aranbHAMH  (CepTH(IKATHUMH) Ta  KOPOTKOCTPOKOBHUMH
mporpamamu y 2023 pormi (Haxaz HAJIC VYkpaimm Big 20.02.2023 poky
Ne 22-23) # maBiTh moromkeHo pizHoBHAM Takux mporpam (Hakxaz HAJIC
Vxpaian Big 21.03.2023 Ne 39-23). Anani3 miaHy NpiopuTeTHHX Till Ypaxy
Ha 2023 pik, 3aTBepkeHui posnopsmkenHsiM KMY Bixg 14.03.2023 poky
Ne 221-p, mo3Boiisie CTBEpIKYBaTH, 10 3alJIAHOBAHO CHUCTEMHE HaBYaHHS
JICpKaBHUX  CIIYy)KOOBIIIB OO0 IIABUIICHHSA PIBHS X IHIIOMOBHOI
MATOTOBKM, B T.4M. W y TIOEAHAHHI 13 HaBYAJIBHUMH IOI3/IKaMH,
CTaXXyBaHHSIMM, JUIsi 3a0e3MedyeHHs BCiX MepeayMoB e(QeKTHBHOI iX
npodeciiiHol NisITbHOCTI B HOBITHIX YMOBaXx.

IMoromxyrounce i3 THM, IO JAepXaBa KOHIEHTPYE JIOCTATHHO 3YCHIIb
JUIL  TIBUIICHHS PpIBHSA IHIIOMOBHHMX KOMIIETEHTHOCTEH JiepKaBHHUX
CIry>kOO0BIIIB, PO3PaXOBYIOYH HA BUPIMICHHS HUMHU THUX 3aBJIaHb, SIKi BUMAarae
BiJl HUX CIYXiHHS ITyOmigHUM iHTepecaM. BogHowac, BapTo 3a3HAYUTH i Te,
[0 BiIMOBIMHUIA MPOLIEC BUMArae 4acy Uil TOTo, o0 piBeHb iHITOMOBHOI
CIPOMOXKHOCTI  JIEpKaBHHX CIY>KOOBI[iIB OyB pEICBAHTHUM BHMOTaM
CHOTOJICHHA. Bupinryoun «kagpoBe MUTaHHS MaOyTHHOTO» W y He3HA4HIl
Mipi «aHaJOr CHOTOAEHHS» (3 OIMISAAY Ha PiBEHb MIATOTOBKU JAEP’KaBHUX
CITy’>KOOBIIIB), ZIep)KaBa BCE XK TaKW Ma€ MapalelbHO W 3MIHHUTH IIPAaBOBI
3acaqy JOMYCKy OCOOHM 0 JEp)KaBHOI CIyOW, mependaduBInd «(iabTpy»
IHIIOMOBHOI CITPOMOXKHOCTI Ti, THM caMUM (pOpMYIOUH «SIKICHUID» KaJapoBHI
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pecypc mepxkaBHOi ciayxk0m «3 Hym». OTxe, BHECEHHS 3MiH [0
3aKOHOJZIABCTBA IPO JEp)KaBHY CIyXOy MO3BOJIUTH IiJ 9ac KOHKYPCHOI
NpOLEAYpH 3°ICYBaTH PiBEHb IHIIOMOBHOI CHPOMOXHOCTI 0coOM i, y pasi
YCHIIIHOTO IPOXOJPKEHHSI MpOLEeNypH BCTYIy, ocoba Biipasy X MOxe
JOJydaTHCs. OO BUPINIEHHS 3aBJaHb «3 1HO3EMHUM  €JIEMEHTOM).
Ie mepenbauae: a) BHECEHHS 3MiH JI0 3aKOHOJIABCTBA PO JICPIKABHY CITYXKOY,
i3 3aKpilUICHHAM B SKOCTI OOOB’S3KOBOI YMOBH BIJIBHOTO BOJIOIIHHS
IHO3EMHOI0 MOBOIO-OQimiliHOI0O MoBOIO P€; 06) Bu3HauYeHHS piBHA
IHIIOMOBHOI CIIPOMOKHOCTi Tepen0aduTd MiJ Yac MPOLEIypHd TECTOBOIO
BUNPOOYBaHHS SIK CKJIAZOBOTO €Taly KOHKYPCHOTO BiZ0OOpy B LIOMY;
B) TECTOBE BHIIPOOYBaHHS M 3°SICYBaHHS PIBHS IHIIOMOBHOI MiATOTOBKH
oco0H 3miHCHIOBATH 3a NPOLEAYPOIO, SIKa BXKE BIPOJIOBXK TPHBAIOIO HacCy
3MIACHIOETHCS, MO0 0Ci0, SKi MPEeTEHAYIOTh Ha IOCATu JIEPKABHOI CITyKOH
KaTeropii «A», OCKUIBKH 3aKOHOJABCTBOM Iiepea0adeHo I HUX HasBHICTH
IHIIIOMOBHUX KOMIIETEHTHOCTEH 3 ofHiei i3 odimiianx Mo PE;
I) MiABHIICHHs (BIOCKOHAJIEHHS) pIBHS IHIIOMOBHHMX KOMIIETEHTHOCTEU
nepen0aYuTH K CKJIAJOBY MpoQeciiHOro HaBYaHHS, IiIBUILECHHS
kBamiikamii Jep>kaBHUX CITy>KOOBIIIB, SIKi 3IHCHIOIOTbCS HHMH BIIPOJIOBK
BCBOTO Tepiojly nepeOyBaHHs Ha JAeprKaBHIM Ciy0i; A) MiJ yac MIOpiYHOTO
OLIIHIOBaHHS PE3yJbTATIB AiSIIBHOCTI JEP)KABHUX CITYy>KOOBIIB mepeadauuTu
i omiHIOBaHHSA piBHA (B T.4. ¥ BIOCKOHAJICHHS) iX 1HIIOMOBHOI
CIPOMOYKHOCTI, 13 HacHiIkaMH (pe3ysIbTaTaMK) TaKOTO OI[IHIOBAHHS.

OTxe, 3aIUT JepKaBu Ha (HOPMYBAHHS «IKICHOTO» KaJpOBOTO PECYpCy
JIepKaBHOI CITy>KOM, CIIPOMOKHOTO BHPIIINTH ITUTAHHS CHOTOJICHHS B YMOBAaX
MPaBOBOTO DEXHMY BOEHHOTO CTaHy Ta BTUIMTH Y JKHTTA NPOTpaMHi
pe3yabTaTd €BPOIHTETPAIlifHUX MParHeHb, 3 HEOOXIAHICTIO BHMAararTh
iMIepaTuBHOCTI y (ikcamii iHIIOMOBHOI CIHPOMOXHOCTI SIK OOOB’SI3KOBOT
YMOBH JIONYCKY OCOOHM [0 AEp)KaBHOI CIIy»KOH, 13 OJIHOYACHOI MOTOYHOIO
HOPMOTBOPYICTIO IIIOJIO 3aKPIIUICHHS 3acajl HAOYTTS TakKoi CIPOMOXKHOCTI
JIep>KaBHUMH CITY>KOOBIISIMH TI1JI Yac CBOTO CIYXXIHHS ITyOJIYHUM iHTEpecam,
3 «(inbTpalieroy» pe3yNbTaTiB TAaKOl MiJATOTOBKH, a OTXKE MNapaleIbHUM
«IKICHUM» OHOBJIGHHSM HasBHOTO KaJpOBOTO KOHTHHIECHTY JEpKaBHOI
CITYKOMH.
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3AKOHOJABYH I ACHEKT OPTAHI3BALIIMHOI'O MEXAHI3MY
BIJIBYJIOBU PYHHYBAHb B YKPATHI

MamonToB Irop OuiexcanapoBuy
3acaysceHull opucm Ykpainu, npogecop
Kuiscbroeo nayionanvnozo yHieepcumemy 0yoienuymea i apximexmypu
m. Kuis, Yxpaina

Pociiickke BoeHHE BTOprHeHHs, mo TpuBae 3 20 mrotoro 2014 poky
1 mepeiinuio y moBHoMaciitaOHuii Hamax 24 srororo 2022 poky Ipu3BeEo
JI0 3aru0eni AecSATKIB THCAY YKpaiHIIB, cepes SKUX SK 3aXUCHUKU — BOEHHI
Ta MPaBOOXOPOHII, MOOPOBOJBLI Ta YYaCHUKH pyXy TEpUTOpPIaIbHOI
o6oponu. [Ipore HaOINBIIMX BTpPAT 3a3HAIO MiCLIeBe HACEJIEHHS Y HACIIIO0K
TEPOPUCTHYHHUX YAApiB POCIHCHKUX PpETYISPHUX BIHCBK MO JKHTIIOBHM
o0'exTaM Ta IMBIMBHIN iHPPaACTPYKTYypi, IO MPHU3BEIO IO MACOBOI 3aruOeri
MICIIEBOTO HAacelleHHS Ta pyWHYBaHHSA O>KUTIA. Y TIpoOLeci 3BITbHEHHS
Teputopii YKpaiHH BiIl poCiicbKHX 3arapOHHKIB TIOCTae mpobdiema
BimOy#HOBM  pyiHYBaHb, 3aBOaHWX  oOcTpimamMu. 3  ypaxXyBaHHAM
HEBIJKIAAHOCTI IAHOI 3aaavi, OKpIM 3aJydeHHS 3apyOiKHOI TOMOMOTH,
HEoOXiTHO MOOiTi3yBaTH BHYTpIIIHI (hIHAHCOBI Ta OpraHi3aliiiHi pecypcH.
BinOynoBa pyiiHyBaHb MOTpeOye IUIAHOBOCTI Ta CHCTEMHOIO MiIXO.Xy,
y 4OMY TOJIOBHE MicIie BiIBOJUTHCS (DiHAHCYBAHHIO.

Ha Hamre nepexoHaHHs1, 3a3Ha4€Ha IUIAHOBICTb MOXe OyTu 3a0e3neyeHa
3a paxyHOK BIIPOBa/DKEHHS BHYTPILIHBOIOJATKOBOTO 3000B'sI3aHHS 3a
MIPUMIPOM BIPOBA/KEHHS IOJATKy, HIMPOKO BIOMOTO TMix TEpMiHOM
«BilicbKOBHiT 30ip». OnogaTkyBaHHs 3 METOIO BiOYIOBH PyiHHYBaHb 3MOXE
CTaTH pEalbHUM pPECYypcoM TNPOBEICHHS IEPBUHHUX BiJIHOBIIOBAHO-
PEMOHTHHX pOOIT, BHIATKM Ha SKi IOTIM CKJIagyTh OCHOBY POCIHCHKHX
penapariiii, mo, mopsI 3 IHIIUMH CKJIQJIOBUMH J03BOJIUTH YITKO 00paxyBaTH
3amoisTHl 30UTKH.

Awnanoris 3  «BIHCBKOBHM  300pOM»  apryMEHTYEThCS  JIOBOJI
HECKJIaJHHM 1 BXK€ iICHYIOUIM MEXaHi3MOM aJMiHICTPYyBaHHS JAHOTO MOJATKY
1 HOro BIZHOCHO HEBEIMWKA CTAaBKa [JO3BOJAC 3a0€3MEYUTH MOCOBICTH
HaxaxoJukeHb. [Ipumipom, 3a nanuMu MinictepcTtBa dinaHciB Ykpainu npu
nojgaTtkoBid craBii 1,5 Bimcotka 3a 2021 pik cramom Ha 01.01.2022 p.
HAJXOJ/DKCHHS BiJ «BiiCEKOBOTO 300py» cranoBwim 28 608,8 mup. r“pH.l,

! Hamxomxkenms BifickkoBoro 36opy B 2022 p. URL: https://index.minfin.com.ua/ua/
finance/treasury/military/
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0 Ha MOTOYHUH MOMEHT cTtaHoBWiO ToHan 1 mupa. gomr. CIHA. Hapasi
MOJJATKOBY CTaBKY 30iJbIIEHO Ha MEpioJl BOEHHOTO CTaHy, TOMY 1 po3Mip
MOJIATKOBOT CTaBKW 300py Ha BiAOYJOBY pyHHYyBaHb, 3aBIAaHHX POCIHCHKUM
BOEHHMM BTOPTHEHHSIM € JUCKyciiHMM. Ha Halle nepexoHaHHs, po3mip
MOJIATKOBOT CTAaBKKM Ma€ OyTH €KBIBaJIGHTHUM PO3Mipy Ha BIHCHKOBUIA 30ip.

Pearizanist naHoro oprasizamiiiHOro MexaHi3My NMOTpeOye yXBaJleHHS
BIJIMIOBITHOTO 3aKOHOJABUOTO aKTa, 30KpeMa HPOIIOHYETHCS MPOEKT 3aKOHY
VYxpainu «IIpo BHeceHHs 3MiH 10 [logaTkoBOro Komekcy YKpaiHu Ta JAesKuX
IHIINX 3aKOHO/ABYMX aKTiB YKpaiHu 11070 300py Ha BinOyIOBY pyHHYBaHb,
3aBJIaHAX POCIHCHKAM BOEHHHM BTOPTHEHHSM», 3TiTHO 3 SKUM BepxoBHa
Pana Ykpainu Moske BHECTH 3MiHH JIO TAKUX 3aKOHOJABYMX aAKTIB YKpaiHu:

1. V TomarkoBomy komekci Ykpaimn® (Bimomocti Bepxosmoi Pamu
VYkpainm, 2011 p., NN 13-17, ct. 112):

mmiaposzin 10 gomoBHUTH mMyHKTOM 167 Takoro 3micty:

«16°. TumuacoBo, 10 1 ciums 2024 poOKy, BCTAHOBIIOETHCS 36ip Ha
BiZIOYIOBY pyiHYBaHb, 3aBJaHHX POCIIICEKUM BOEHHHM BTOPTHEHHSIM.

1.1. IlnaTHukaMu 300py € ocodu, Bu3HaUeHi myHkroMm 162.1 crarti 162
uporo Konekcy.

1.2. O0'exTOM oIojaTKyBaHHS 300pOM € oXoau y ¢opmi 3apoOiTHOT
IUIATH, IHIIMX 320XOYYBAJIBHUX Ta KOMIICHCAI[IHHUX BHIUIAT ab0 IHIIUX
BUIUIAT 1 BHHAropoj, SKi HAapaxOBYIOThCS (BHIUIAUYIOTHCS, HAIalOThCS)
IUITATHUKY B 3B'S3KY 3 TPYJOBHUMH BiJHOCHHAMH Ta 32 IMBLIGHO-TIPAaBOBUMH
JOTOBOpaMH; BHTpally B JEpXKaBHY Ta HEAEPKaBHY TIPOLIOBY JIOTEpElo,
BUTpAII TpaBIls (yUyacHHWKA), OTPIMAHUH Bill OpraHizaTopa a3apTHOI IpH.

1.3. CraBka 300py CTaHOBHUTH 1,5 BificOTKa Bill 00'€KTa OMOAATKYBaHHA,
BHU3HAYCHOTO MIAMYHKTOM 1.2 I[bOT0 IMYHKTY.

1.4. HapaxyBaHHs, yTpuMaHHs Ta cIulata (mepepaxyBaHHs) 300py 10
OIOKETY 3IIHCHIOIOTHCS Yy IMOPSAAKY, BCTAHOBJICHOMY CTAarTeio 168 1b0ro
Konexcy, 3a cTaBkor0, BU3HAYEHOIO MiMYHKTOM 1.3 I[bOTO MyHKTY.

1.5. BiamoBiganbHUMH 32 yTpUMaHHs (HapaxyBaHHsS) Ta CIUIATy
(nepepaxyBanHs) 300py 10 OroKeTy € ocodH, BU3Ha4eHi y crarti 171 nporo
Kogexkcy.

1.6. TlnatHukm 300py 3000B'si3aHi 3a0e3medyBaTd  BHUKOHAHHS
MOJIaTKOBHUX 3000B'A3aHb y hopmi Ta cnocid, Bu3HaueHi crarreto 176 nporo
Koznekcy».

2. Yactuny pgpyry crarri 29 bBromkerHoro Komekcy YKpaiHu
(Bimomocti BepxoBroi Pamm VYkpaimm, 2010 p., N 50 — 51, ct. 572)
JOTOBHHUTH TTyHKTOM 17 TaKoro 3micry:

? Moparkosuii xomexc Ykpaimnm Bin 2 rpymss 2010 poxy Ne 2755-VI/ URL:
https://zakon.rada.gov.ua/laws/show/2755-17#Text2
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«1%) 36ip Ha BimOyMOBYy pyiiHYBaHb, 3aBIAHHX POCIICHKMM BOEHHHM
BTOPTHEHHSM, IO CIIAYy€eThCs (TIEPEepaxoBYETHCA) 3TiAHO 3 ITyHKTOM 162
niapo3ainy 10 posniny XX [TogaTkoBOTo KOJACKCY YKpaiHU».

Hopmu npoexty 1poro 3akoHy y pasi HOro yxBaJIeHHs Ta iHIII HOPMH
3aKOHOJIaBCTBA, L0 BHIUIMBAIOTH i3 IIOTO 3aKOHY, HE 3aCTOCOBYIOTHCS 1O
0ci0, 00'€KTH HEPYXOMOI'0 MaifHa SIKUX OYJIO MOIIKO/KEHO Ta/ab0 3HUILNEHO
BHACIIOK OOMOBHX Mil, TEPOPUCTHYHUX aKTiB, AWBEPCIH, CHPUYMHEHHX
BilicbKOBOIO arpecieto Pociiicbkoi @eneparii.

BonHouac ciif 3a3HaYMTH, LIO BiAIIKOXYBaHHS KOLITIB, CIUIaYCHUX
IDIATHUKAMH  300py Ha BinOymoBy pyHHYBaHb, 3aBJAaHUX pPOCIHCEKHM
BOEHHUM BTOPTHEHHSM, MOXXe OyTH 3IifiCHEHEe Y MOpSAAKY, BCTAHOBICHOMY
Kabinerom MinicTpiB YkpaiHu 3a NMpaBOBUMH HACTiIKaMH MiKHAPOIHIX
aKTiB IIOJO BIAMIKOAYBaHHS 30WTKIB, 3amOMITHUX YKpaiHi BHACTIIOK
POCICHEKOT0 BOEHHOTO BTOPTHEHHS y mepiox 3 20 motoro 2014 p.

TakuM YWHOM, 3a3HAYEHHMH MeEXaHi3M JO3BOJIUTH 3IiHCHIOBATH
(iHaHCYBaHHS BIiNOYy/JOBH pyHHYBaHb, 3aBJaHHX POCIHCBKUM BOEHHUM
BTOPTHEHHSM BXX€ 3apa3, HE YCKAIOYM HAIXOKCHb BIl MIXHAPOIHOI
(iHaHCOBOI JOMOMOTM 1 CTaHe MO3UTUBHUM apryMeHTOM Yy MiKHAapOIHiH
MeperoBopHiil mo3umii YKpaiHM mOAO0 3alydeHHs Takoi JOIOMOTH
3 ypaxyBaHHSIM TOTO, IO YKPAiHCHKI IUIATHUKU ITOJATKIB BXKE JOJIYYHIIHCS
70 11 hiHaHCYBaHHS.
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HPUHITATIA OPIIMIHMHOCTI TA O®IIIHHOIO 3’ ICYBAHHS
BCIX OBCTABHUH Y CITPABI: CXOXKI ITPOSABU
TA KOHHENITYAJIBHI BIIMIHHOCTI

IIncapenxo Hanist BopuciBua
OOKMOPKA IOPUOUYHUX HAYK, OOYEHMKA,
Jdoyenmxa kagheopu aOMiHICMpamueHo2o npasa
Hayionanvroeo ropuduunoeo ynigepcumemy imeri Apocrasa Myopoeo
M. Xapxis, Ykpaina

M xosmmk Anapiit MuxaiijoBu4
O00KMOp 1OPUOUHHUX HAYK, npoghecop, npoghecop Kapedpu
AOMIHICMPAMUEH020 Ma IHAHCOB8020 NPABA IOPUOUYHO20 PAKYIbIMENTY
JIvgiscbk020 HayionanvHo20 yHigepcumemy imeri leana @panka
M. JIvgis, Ykpaina

1. Tlopsimox AisyIBHOCTI aJMIHICTPATHMBHUX OpraHiB pEriiaMeHTOBaHO
HOpMaMH TIpO aAMIHICTpaTHBHY Ipoueaypy. Jo OCTaHHBOTO dHacy
y nyOmikamisix YKpaiHCBKMX HAyKOBIIB TEMaTHI[ aJMiHICTpaTHBHOI
NPOLIEAYPH, Ha Kaib, HE MPUIUBLIIOCS AOCTaTHRO yBaru. HuHi 3’sBIstOThCS
cTaTTi' i HaBiTh TOCIGHMKWM’, ABTOPH SKHX 30CEPEKYIOThCS Ha OIS
OCHOBHHX TPaBWJI aIMiHICTPaTHBHOI NPOIENYPH, 3aKpIIUIEHMX Yy HaIlio-
HAJTbHOMY 3aKOHOJIaBCTBI.

He 3aiiBum, Ha Ham MOMISAA, CKOHIEHTPYBAaTHCS HA IPUHIIMII
o(iLiitHOTO JOCTIHKEHHS, IKMH BBaXKAIOTh CHUTBHUM JUIsl aIMiHICTPATUBHOT
MPOIENypH Ta AJMIHICTPATHBHOTO (CymoBoro) mporecy. [Ipu mpomy mae
CCHC BUSBUTU HE TUIbKHM CXOXI MPOSIBH JQHOTO NPHHIMITY Y MPOLEaypi Ta
npoueci. He MeHII BaromMuM it pO3yMiHHS CyTHOCTI NPHHIIMITY, 8 3HAYUTH
1 TPaBWIBHOTO 3acCTOCYBaHHS TPOLEAYPHHX Ta NPOLECyabHUX HOPM
€ BHOKPEMJICHHSI TUX HOTO HECXO0XXHX MPOSBIB, SIKI HEMOXKJIMBO ITHOPYBAaTH,

! Boiko, I. V., Zyma, O. T., Mekh, Y. V., Soloviova, O. M., & Somina, V. A. (2019).
Administrative procedure: European standards and conclusions for Ukraine. Journal
of Advanced Research in Law and Economics, 10(7), 1968-1975 ; Luk'yanets, D.,
Markova, O., Gurzhii, T. & Petritskyi, A. (2022). Conceptual model of administrative
procedure for Ukraine. Astra Salvensis, 1, 329-346.

2 3akon «[Ipo anmiHicTpaTUBHY HpOLEAypy»: 3arajbHi NpO30pi MpaBHiIa B3aeMOJIIl
MiX JIepxKaBoIO Ta rpoMaasHamu # Oi3Hecom / B. Tumomyk, 1. Boiiko, A. Hlkomuk, €.
Ikomeruit  (2022). Kuis, 76 c¢. Retrieved from  https://minjust.gov.ua/
files/general/2022/10/20/20221020092133-70.pdf
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aJKe MOBa Ipo Te, 10 BiH (1aHuil NpUHIKIT) GOPMYE OCHOBY JUIS AisTIBHOCTI
MIPEICTaBHUKIB Pi3HUX T1JIOK BJIaJy — BUKOHABYOI Ta CyIOBOI.

2. Ha cporomui nBa aktu — 3akoH Ykpainu «IIpo ammiHicTpaTuBHY
npoueaypy» Tta Kogekc aaMiHICTpaTHMBHOIO CYAOYMHCTBA YKpaiHM —
BMIIIYIOTh NIPaBUIIA, SKUMH 3aKPIIUICHO MPHHIKIHN BIAMOBIIHO MIPOIICTyPHOT
Ta cya0Boi AisuTbHOCTI. Cepel OCTaHHIX HAJECKHE MiCIle MOCITAI0Th TPUITHCH
mpo mpuHIUN odimiiHOro mochimkeHHs. [IpoOmeMu 3acTOCYBaHHS ITUX
MIPUNKCIB TPUBEPTAIM yBary HaykoBIiB. OpHak y OUIBIIOCTI BHIIAIKIiB
YKpaiHCBbKi MPaBHUKH 30CEPEKYyBANIUCS Ha TNPaBUIAX, aJpecaTaMH SKHX
ecyn’.

OpienTupoM 1 OgHOYAacCHO 0a3WcoM Uil pO3AYMIB € YHCENbHI
myOmikamii iHO3eMHHX, 30KpeMa, HIMEIBKHUX JOCIiAHUKIB, J¢ MPEICTaBICHO
OaraTopiuHMIA JOCBiJ 3aCTOCYBaHHS SIK MPOLEAYPHUX, TaK 1 MPOIeCyaTbHIX
mpaBwii, MOOyIOBaHWX 3 ONIAY Ha [Jil0 [puHIUIY odinifHOrO
mocimKeHHs”. PasoM 3 THM Taki my6ikaii He 37aTHI OKPECIHTH HPOOIeMHi
MUTAHH, SKi MalOTh MiCIIe Y HalliOHAJILHOMY IIPaBOBOMY ITPOCTOPI.

OTKe, MOPIBHUILHUI aHai3, a MOJEKYIH 1 TIyMaueHHs HalliOHAIbHUX
HOpPM, III0 XapaKTepU3yIOTh MPHHIMI OMIIIITHOTO JOCIIKEHHS, BUSIBICHHS
BiIMIHHOCTEH B X 3aCTOCYBaHHI a/JMIHICTPATHBHUMH OpraHaMH ¥ cylamu
33/l SIKHAMKPaloro OKPECIEeHHS HOro (IMPUHLMITY) CYyTHOCTI BBa)KaeMo
aKTyaJIbHUM 1 OJTHOYACHO MEPCIIEKTUBHUM HAIPSMOM HAayKOBHX PO3BIIOK.

3. Taki po3BiIKM MOXXHa PO3MOYATH 3 BHPI3HEHHS Cepell MpaBHi
3akony VYkpaiam «IIpo amminmicTpatuBHy mpomexypy» Ta Kogmekcy
aIMIHICTPaTHBHOTO CYIOYHMHCTBA YKpaiHM THX, IO O3HAYYIOTb MPHHIHII
odimiitHoro mocmimkenns. [licng mporo mogatu iHopMaIliro BiTHOCHO TOTO,
SIK BHOKpEMJICHI TpaBHja 3aCTOCOBYIOTh aMIHICTPATHBHI OpraHd i CyIH.
Takuii migxia K03BOJUTh BCTAHOBUTH, SKHX MpaB Ta 000B’s3KiB HaOyBalOTh
NPEJCTaBHUKU B, @ TAKOXK KOHCTATYBATH, 10 OMIIIHHICTS JOCTIIKCHHS
BUKJIMKa€E HE TIIbKM aKTHBHY MOBEJAIHKY OCTaHHIX, a 1 CIIOHyKae CaMHX
YUYaCHUKIB CIPaBH JI0 MPE3EHTaIlil CBOIX MO3MIiH, HaJaHHs YCIX J0Ka3iB, 10
€ B X PO3MOPSIKECHHS.

Oxpemi HOPMH HaIlIOHAJILHUX 3aKOHIB JIOLUIBHO ITOJIATH Y TOPIBHIHHI
13 IIGHTUYHNMH TIOJIO>KEHHSMH HIMELIBKMX aKTiB; IPOaHANi3yBaTH KOMEHTapi
HIMEIPKUX JOCTITHUKIB, COPMOBaHI 3 OISy Ha OaraTopiuHUi JOCBiX
3aCTOCYBaHHA MPOIETYPHUX 1 MPOIECyalbHIX MPaBUII Y IIill KpaiHi.

s Kpotiok O. B. Ilpunnun o¢iuiitHoro 3’sicyBaHHs BCiX 00CTaBUH y cIpaBi Ta Horo
peaiizailis B aAMIiHICTpaTUBHOMY CYJOYMHCTBI YKpaiHu : aBTOped. AMC. ... KaHI. FOPHI.
Hayk : 12.00.07 (2013). Kuis, 18 c.; KonmakoB B., T'opaees B. Ilpuniun odiriitnoro
3’sicyBaHHA BCiX 0OCTaBMH Yy cIpaBi B CHCTeMi NPHHIMIIB aJMiHICTPATUBHOIO
cynounHctsa (2014). Iipaso Vrpainu, Ne 3. C. 47-55;

Jorg Pudelka. Verwaltungsprozesskodex. Konzeption, Modellgesetz und
Kommentierung (2014). Berlin : Berliner Wissenschafts-Verlag, 205 p.
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Sk 3a3Ha9aoCs BHINE, CEPE IUTaHb, aKTyIBHUX I Y KpaiHu, 0COOJIBE
Miclie TOCiTae MUTAHHS BHSABICHHS 30DKHUX 1 HE30DKHHMX MPOSBIB NPHHIHITY
odiuiiiHoro nocmipkeHHs y npoueaypi Ta mpoueci. Ilomyk mnposiBiB
JIOCITIDKYBAHOTO TPHHIMMITY MOXKHA 3IHCHUTH dYepe3 CIIBCTaBICHHS O3HAK
MPOLIEAYPHHX 1 TPOLIECYaIbHUX BITHOCHH, Y SIKMX BiH (TIPHHIIMII) i 3HAXOIUTb
cBoel mpakTH4HOI peamizamii. lle mpuBeme M0 BHABICHHS OCOOJMBOCTI
NPOLIECYATPHUX BITHOCHH, SIKY MO)KHAa BB@)KaTH KOHCTUTYTHBHOIO, OCKUIBKH
came BOHa 00YMOBJIIO€ iX (BIZHOCHH) CYTHICTB 1 3MICT; 1 BOHa HE € XapaKTepPHOIO
IUIs BITHOCHH mpolenypHux. He 3aiiBum Oyne mpoaHamizyBaTH HOPMH TIPO
JOKa3yBaHHs, PO3MIICHI Yy MPOLEOYPHOMY 1 IIpOLECyalbHOMY 3aKOHAX;
BHACIIIOK aHAJi3y MOXKHA OTPUMATH IIATBEPDKECHHS MPaBUJIBHOCTI TE3H PO
MPUTAMaHHICTh MIPOLIECYaTbHIM BiTHOCHHAM KOHCTHUTYTHBHOI OCOOIMBOCTI.

4. ocnimKeHHs, MPOBEACHE Y TPEACTaBIeHIH OCIIIOBHOCTI, JO3BOJIUTH
JUATH BOKJIMBHUX BICHOBKIB, CEpeI SIKMX, OYEBHIHO, OYIyTh i Taki:

a) IpaBWwia aIMIHICTPATHBHOI MpPOLEAYPH 1 aJMIHICTPATUBHOTO
CYJIOYMHCTBA, SIKUMH BPEryJIbOBAaHO JisUIbHICTh aIMIHICTPATUBHUX OpPraHiB
i CyZiB, BiI3HAYYIOTBCS THUM, IO IX MOOYZOBAaHO 3 OINISAY Ha MPUHIIWIIH,
y Ha3Bl SKHX BHKOPHUCTAHO OJHOKOPEHEBI CJOBa: /sl TpOLEIypH —
odiiiHicTh; A CyZOYMHCTBA — odiliiiHe 3’sicyBaHHs. Taki cioBa BXHTO
JUIL TOTO, 100 MIJKPECIUTH BaroMiCTh pOJIi, SIKY BiAirpae MpeACTaBHUK
BJIaJH y BiTHOCHHAX, Ha PErJaMEHTAIlf0 SKUX i TPaBUIIa CIIPSMOBAHO;

0) 1 anmMiHICTpaTMBHHH oOpra", i CyA TiJ BIUIMBOM TNIPUHIIAIIIB
odimiiftHOCTI Ta oimiiiHOro 3’scyBaHHS BCiX OOCTaBHH Yy CHpaBi
JEMOHCTPYIOTh aKTHBHICTb Y NPOBAKEHHAX: iX YIIOBHOBOKEHO CAMOCTIHHO,
0e3 oTpMMaHHA Ha T 3TOMM 3alliKaBIEHWX OCI0 BYMHATH Taki Mii, sKi
rapaHTyBaTUMYTh, 110 YXBaJICHI HUMH PIIICHHS TOBHICTIO BiJIOBIAaTUMYTh
BUMOT'aM, 331eKJIapOBaHUM Ha HOPMAaTUBHOMY PiBHi;

B) pa3oM 3 THUM, aKTHBHICTb aJMiHICTPATHBHOTO OpraHy W aKkTHBHICTh
Cylay Yy CBOIX NpoOsBax HEe MoOXKe OyTH BH3HaHA IJEHTUYHOIO, OCKIJIBKU
peaizyeTbcsi BOHa Y HENPUMHUPHMO BiJMIHHHMX BiTHOCHHAX — MPOLEAYypHUX
i npouecyansHux. [lepmri — ABOCTOPOHHI; HOPMH, IO iX pEraMeHTYIOTb,
HaJaloTh y4YacHWKaM B3a€MHI IpaBa Ta OOOB’SI3KHM, OJAHAK OJHOYACHO
1 «0OTSDKYIOTH» Cy0’€KTa BIaJM JOJaTKOBUMU BHMOTaMH — 3pOOHMTH BCe, IO
Bil HBOTO 3aJICXKHTh, JJISI 3’CYBaHHS yCiX OOCTaBMH y CIIpaBi i Jiumie micis
IIFOTO YXBAJIFOBATH DIillIEHHS BiZHOCHO IHIIOTO ydYacHWKa. IIporecyainbHi
BITHOCHHH — 3aBXXIHW TPHCTOPOHHI, A€ € CTOPOHH 1 CyZ; KOXXHa 31 CTOpiH
JIOBOJTUTH CBOIO TIPABOTY, OKPECITIOI0YHN OOCTaBHHH, SIKi IOTPIOHO 3’ACyBaTH, i
HPEICTABILIOYN HA 1X MIATBEpUKEHHS CBOT apryMEHTH; CYA B LIMX BITHOCHHAX
OIIIHIOE TIEPEKOHJIMBICTh MPE3CHTOBAHMX MO3UITIH 1 BUSIBIISIE aKTUBHICTD JIUIIIE
TOAI, KOJM BBa)Kae€, 110 HOMY IJI1 HPHHHATTS 3aKOHHOTO, OOIPYHTOBAHOTO,
CIPaBEIUIMBOIO PillIEHHS HEJJOCTATHBO JIOBOAIB, HABEAECHUX CTOPOHAMH.

202



DOl https://doi.org/10.36059/978-966-397-298-5-48

PO3BUTOK OCBITH JJI51 JOPOCJINX

XoxJiioBa Ipuna BasepiiBHa
KaHOUOamKa IpUOUYHUX Hayk, OoyeHm Kageopu aoMiHiCmpamugHo2o,
Qinancosozo ma ingopmayiiinozo npasa
JIBH3 « Yorceopodcwvkuii Hayionanbhutl yHieepcumemy
M. Yoiceopoo, Vrpaina

3pocTaioda 3HAYYyIIICTh OCBITH JOpPOCIMX — BU3HaHWH Qakr. Ocira
JOPOCINX 3 KOKHMM POKOM CTa€ OUIbII aKTyalbHOIO, Y 0araTbox KpaiHax
pO3pOOIAIOThCA HAIlIOHANBHI CTpaTerii Ta IepKaBHI IPOTPaMU PO3BUTKY
OCBITH JJOPOCIHX. BUSBISETHCS 3araybHa TEHACHIS 3HAYHOTO PO3IIMPEHHS
y9acTi JOpOCIMX Yy Ppi3HUX (QopMax HaBUaHHs, IIITOTOBKH Ta IIepe-
migroroBku. Crarrero 53 KorcruTymii YkpaiHH TapaHTYETHCS KOXHOMY
IIpaBo Ha OCBITY.

Y CcBiTOBOMY CITIBTOBApHCTBI OCBITa JOPOCIHX y BCiX HOro gopmax
CHPUAMAETHCS K Ba)KIMBUH KOMIIOHEHT CUCTEMH Oe3MepepBHOI OCBITH.

3a ominkamu ekcnepTiB Oprasizamii eKOHOMIYHOTO CIIBPOOITHUIITBA
Ta PO3BUTKY 3 ypaxyBaHHSAM pO3BHTKY Jjemorpadignoi curyauii
10 2050 poky B pO3BHMHEHHMX KpaiHax MepeBa)KHa YacTHHA OCBITHIX MPaKTHK
y (opmManbHiii cucTemi OCBITH Ta 3a 11 MexaMu OyJie TOB'A3aHa 3 JJOPOCIUM
HaceJeHHsM. BiJmoBiIHO 110 NMpaKkTUKW, IO CKJIANacsi B MIKHApOIHOMY
OCBITHBOMY CITIBTOBAPHCTBi, TNPHHHATO BUAUIATH TPH BUAM OCBITHBHOT
JISUTBHOCTI, SIKI HaJieXKaTh 1 10 OCBITM jgopociux: (opmanbHa ocBiTa, IO
3aBEpUIYETHCSI BHJAUCI0 3araJlbHOBU3HAHOTO JUIIoMa abo arecrara;
HedopMambHa OCBiTa, sKa 3a3BHYaii HE CYNPOBOMKYETHCS BHIAYCIO
JMOKYMEHTa, IO BiZOYyBa€TbCs B OCBITHIX YCTaHOBaxXx ab0 TIpPOMAaJCHKUX
OpraHizalisfx, Kiy0ax Ta TypTKaX, a TaKOX ITiJ] J9ac iHAWBITyalbHUX 3aHATH
3 peneruropoM abo TpeHepoM; iH(opmanbHa (CIIOHTaHHA) OCBiTa —
IHAMBiyajbHA Mi3HABAJIbHA [ISUIBHICTH, IO CYIPOBOKYE IOBCAKICHHE
JKUTTS 1 HE 00OB'SI3KOBO Mae I[JICCIIPSIMOBAHU XapakTep.

IMpu posrnsai MOHATH, SIKI y PI3HUX KpalHax BU3HAYEHHS «OCBiTa
JOPOCIIHNX», MOXKHA AIWTH HEBTIIIHOIO BHCHOBKY, IO €IMHOI 1 3arajbHO-
MIPUAHATOI TPAKTYBaHHS JaHOTO TEpPMiHA HEMae, € JIMIIE 3arajibHi ITiIX0.H,
SIKi BIIOUTO y Pi3HUX MDKHApOJIHUX JOKYMEHTaX.

3rinno 3 BusHaueHHsM Komionike Kowmicii €Bponeiicbkux ToBapucTs
(HaBuaHHs mopocimx: BUMTHCA HIKOJNM He Mi3HO, bproccems, 23 >KOBTHS
2006 p.), HaBYaHHSAM JOPOCIMX MOXKHA BBaXaTH BCi (OPMH TaKOTO
HAaBYAaHHS, B SKOMY OepyTh ydacTb JOpPOCHi, MICIS TOTO, SK BHHIILIH
3 OCBITHBO-TIATOTOBYOI CHCTEMH (HABITh MPU OTPUMAHHI OCBITH, HAITPHUKIIA],
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TPEeThOro crymeHs (Bumoro). IlepcnexkTwBH PpO3BUTKY CHCTEMH OCBITH
JIOPOCIHMX MIKHAPOJHI OpraHi3arii Ta ypsan KpaiH moB'a3yI0Th i3 po3poOKoI0
CHeLiaJIbHUX CTpaTerii Ta HallloHaJIbHUX INporpaM (IUIaHiB), a TaKOX
MOCTIITOBHOIO JICPIKABHOIO MOJIITHKOIO Y ITiH cepi.

AHamiz MDKHapOIHHMX JOKYMEHTIB Ta 3apyODKHHUX JIOCIIJHHKIB,
MOB'SI3aHUX 3 PO3BUTKOM CHCTEMH OCBITH JOPOCIHX Yy €BpoMi, J03BOJISIE
3pOOHUTH BUCHOBOK IIPO CYTTEBI BiMIHHOCTI y CTaHi cmpaB y wLiil cdepi
B OKPEMUX KpaiHax.

Cucrema Bumoi ocBiTH YKpaiHum BH3HaudaeThcst KoHcTuTymi€ro,
3akonamu Ykpainu «IIpo ocBity», «IIpo Bumyy ocBiTy», «IIpo HaykoBy i
HAYKOBO-TEXHIYHY MisITbHICTEY, 3HAYHHUI BIUIMB HA MPABOBITHOCHHH Y cdepi
BHIIOI OCBITH Ta 1 po3BUTOK MaioTh LluBinmeHuU, [ocmomapchkuii,
IMonmaTtxoBuii, bromxeTHuit kogekcn Ykpainu Ta Kogekc 3akoHIB mpo IMpariio
Vkpainn. Hagansasa nocimyr y cdepi 3000yTTsI BUIIOT OCBITH TSI ZOPOCINX
noTpeOye 11l MOJATBIIOr0 3aKOHOAABYOr0 BPETyIIOBAaHHSI.

BinmoBimHo 10 3000B’s13aHb, B3ATHX YKpaiHOIO B paMKaxX YTOIH IO
acoriariro, peopMyBaHHS CHCTEMH BHUIIOT OCBITH TIOBUHHO Y3TO/DKYBATHCS
3 TakUMH KIIOYOBUMH JIOKyMeHTaMH €Bpomnelickkoro Coro3y Ta
Bormonchkoro  mpomecy, SK  pilIeHHSAMH ~ KOH(EpeHLiH  MiHICTpiB,
BIIMOBITAJILHUX 32 BUILY OCBITY, KpaiH €BpONEHCHKOro NMpocTopy BHIIOT
ocBiTH (30KpeMa, PUMCHKUM MiHICTEpPCEKMM KOMIOHIKE Bix 19 nmmcromanma
2020 p.), €Bporeiicbko0 paMKOO KBalli(ikamiid Ajs HaBYaHHS BIIPOIOBK
*kutta (2017 pik), Pamxoro xBamidikaniii €BpomneicbKoro mpocTopy BHIIOL
ocsitn (2018 pik), craHmapramMu i peKOMEHAANIIMH MIOAO 3abe3ledYeHHs
SKOCTI B €BpomercrkoMy mpocTtopi Bumoi ocBitu (2015 pik). dunamivni
3MiHM y cdepi BuIIOl OCBITH CHpUSIOTH pPo30yaoBi €Bporneiicbkoro
OCBITHBOTO TPOCTOPY, 30KkpeMa L{udposa crpareris €sponeiicbkoi Komicii
(European Commission Digital Strategy), €Bporneiicbka mporpama po3BUTKY
HaBHYOK, (popMyBaHHsI €BpPOINEHCHKOro JOCIITHUIBKOTO IPOCTOPY.

B 2022 poui Kabinerom MinictpiB Ykpainu 0yno cxBaneno Crparerito
PO3BUTKY BHIIOi OCBITH B YKpaini Ha 2022-2032poku. Lleit noxymeHt
BU3HAYA€ MPIOPUTETH CHCTEMHU BHIIOI OCBITH HAa Cy4aCHOMY €Talli pO3BUTKY
CYCIIJIbCTBA T4 €KOHOMIKHM KpaiHH, a TaKo)XX T'OJIOBHI XapaKTEPHUCTHKH, IO
Oynyts cdopmosani go 2032 poky. Llimi ta 3aBganHs Crparerii neTanbHO
BHU3HAYAIOTH IO MOTPIOHO s BiAOyIOBH Ta MPOJOBKEHHS pedopMyBaHHS
CHCTEMH BHIIOI OCBITH B TICIIBOEHHHNA MIEPIONT .

OpranizamiifHe 3a0e3nedenHs peanizamii miei Crparerii mepembadae
pO3pO0JIeHHsT OmepaliiHuX TUIaHiB i1 peamizalii, B SAKUX KOHKPETHU30BaHi

! «IIpo cxpanenns Crpaterii po3BuTKy BHIIOI ocBiTH B YKpaini Ha 2022-2032 pokm»
Bix 23 mortoro 2022 poky Ne 286-p https://mon.gov.ua/storage/app/media/news/
2022/04/15/\VO.plan.2022-2032/Stratehiya.rozv.vVO-23.02.22.pdf
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OKpeMi 3aXOJM i3 3a3HAYECHHSAM CTPOKIB iX 3mificHeHHs . [lmanm peamizamii
miei Ctparerii po3pobmnstoTeess moetanHo Ha 2022—2024, 2025—2028 i
2029— 2032 poku 3 MOXKIIUBICTIO X YTOYHEHHS IIIOPOKY.

Crpareris cnpsiMoBaHa Ha BUKOHaHHs [Iporpamu nisbHocTi Kabinety
MinicTpiB  Vkpainu, 3arBep/pkeHoi mocraHoBoro KaOinery MinicTpiB
VYxpainu Big 12 wepBHs 2020 p. No 471 (Odiuiiinmii BicHUK YKpaiHu,
2020 p., No 50, ct. 1571), 30kpeMa 3a0e3NeUCHHI0 BUKOHAHHS MPIOPUTETY
13.4 «SIkicHa BWIIAa OCBITH Ta PO3BUTOK OCBITH Jopociux». Haramaemo,
mo 21 BepecHs 2021 poky komeris MOH cxBammma pimeHHS TIpoO
HaIpaBJIeHHS 3aKOHONPOEKTy «IIpo ocBity mopocnux» Ha posrimsin Kabinetry
MinictpiB  Ykpaiau. 9 mororo 2022 poky VYpsaag VYkpaiHu minTpuman
mpuidHATTS 3akoHy «IIpo oCBiTY HOpOCINX» Ta HalpaBUB WOTO HA PO3TIILI
mo BepxoBHoi Pamm. 18 TpaBHs 2022 poKy NPHHHATH NPOEKT 3aKOHY
B IepmioMy 4uTarTi pekomeHayBaan y Kowiteri BPY 3 mmrans momomi
ta cnopry. A 28 mnucromama 2022 poKy 3aKOHONPOEKT MiATPUMAIH
Ha npodiapHOMY Komiteti BPY 3 muTanb 0cBiTH, HAyKH Ta IHHOBAIIiH.

12 ciunst 2023 y BepxoHiit Pagi Ykpainu Oyno yxBajieHO 32 OCHOBY
npoekT 3akoHy «IIpo ocBiTy mopociux» Ne7039% Pimenns migrpumanu
290 nemyrariB. Lle oquH 3 KpoKiB. Y 3aKOHONPOEKTI BU3HAYAIOTHCS TIPABOBI,
opraHi3auiiiHi Ta eKOHOMIYHI 3acaan (QyHKIIOHYBaHHS W PO3BUTKY CHCTEMH
OCBITH JIOPOCIINX B YKpaiHi, CTBOPEHHS YMOB JUIsi €(EKTUBHOI CITiBITpaIli
CTEHKXONAEpiB Uil peanizamii mpaBa Jgopocioi ocoOM Ha HaBYaHHS
BIIPOJIOBXK JKUTTS, 33JJOBOJICHHS OCOOMCTICHMX MOTPEO iHIWBiAA BiINOBiTHO
O 3alHTiB EKOHOMIKM Ta CyCHUIBHOTO PO3BHTKY. 3aKOHOMIPOEKT
BPETYNIBOBYE 1 CHCTEMAaTH3y€ BITHOCHHH y CHCTEMi OCBITH TOPOCIHX,
3a0e3rneuye pO3BUTOK I[OIO CKJIAJHHUKA OCBITH Ha CEPEHBOCTPOKOBY
NEpPCIEKTHBY 3aKOHOMPOEKT € €BpOIHTerpauiiiHuM, Horo po3poOiieHO Ha
BUKOHaHHs 3aBrnaHHs 1431 [lnany 3axofiB i3 BUKOHAHHS YTOAW MPO
acomianiro MK YKpaiHoro, 3 omHOro 0oky, Ta €Bponedcbkum Coro30M,
€BpONENHChKUM CITIBTOBAPUCTBOM 3 aTOMHOI eHeprii i iXHIMHU JepKaBaMu-
YJICHAMH, 3 1HIIOTO OOKY.

VY 3B'I3Ky 3 PO3BUTKOM pi3HHMX BHIIB Ta (GopMm Oe3nepepBHOI OCBITH
HEOoOXi/THO BIOCKOHAJICHHSI HOPMATHBHO-IPABOBOI 0a3u, y TOMY YHCII 1100
CTBOpEHHS YMOB /i1 (OpPMyBaHHS CHCTEMH OOJIIKy Ta BH3HAaHHS
HedopMaIkHOTO Ta iH(popManEHOTO HaBYaHHA B MacmTabax kpainu. Lli Buan
HAaBYAaHHSA MAalOTh OyTH BHU3HAHI TOBHOLIHHUMH TOpAN i3 (QOpMaTbHUM
HABYAHHSM SIK YACTHHY CHCTEMH Oe3IepepBHOi OCBITH.

VY eBpomeilchbkUX KpaiHax MOMMUPEHOI0 € TIO3MITis, IO OCBITa JOPOCIUX
Mae OyTH CIpsIMOBaHa Ha JOCATHEHHs mpodeciiHux Ta HenpodeciitHux

2 Ipoext 3axony VYxpaimm «IIpo ocBity nopocmux» (peectpamiitauii Ne 7039).

http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=73746
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IiTed, mpoTe peamizamis OHUX MiAXOIB y KOXKHIA KpaiHi MOXe CYTTEBO
BimpizHaTucs. [limBuieHHs TpUBaOIUBOCTI 3aKJIaiB BHINOI OCBITH ISt
JIOPOCIIUX ITOBHHHO CTaTH HEBIJI'€EMHOIO YAaCTMHOIO IX AISUIBHOCTI 1 YKpaiHa
BIEBHEHHO HJE 10 LbOT0.

DOI https://doi.org/10.36059/978-966-397-298-5-49

HAJIAHHSI OCOBI, SIKA BAYKAE 3AMMATHUCS
HIJIPUEMHHUALILKOIO AISIJIBHICTIO,
IOBHOI IUBLJIBHOI TI€3IATHOCTI

Yepesko I1asao [IaBaosuy
KaHOuOam 1opuoOudHUX HayK, OOYyeHm,
doyenm Kageopu yueiibHO20 NPAa ma npoyecy
JIBH3 «Yorceopoocvkuil HayionanbHuil YHigepcumemy
M. Yorceopoo, Yrpaina

IactuTyT emancunamnii OyB Bimomuil mie 3 4aciB CrapomgaBHEOTO Pumy
Ta rependavaB HaIUICHHS HEMOBHOIITHHOTO MOKIJIMBOCTSAMHU OCOOH, sIKa Ma€e
MOBHY JI€3aTHICTh. 3 JATHMHCHKOI MOBH «emancipo» 03Hadano 3BITbHEHHS
Bij OMIKHU.

Sk Bkazytorb O. MineBcbkuii Ta A. MineBcbka OyTH MOBHOJITHIM
y Pumi He o3Hauano OyTH moBHIcTIO Aie3natHUM. Lle nosicHioBanock THM, 10
TE3NATHICTIO B PUMCHKiN iMmepil HaAUISUTACS JIMINEC JIOMOBIAIWKH, a BCi
iHII wieHn ciM’1 Oynu migkopeHi Womy. Iloain ocid y ciM’i 3a ciMeiHHHM
craHoM (status familiae) Ha oci® cBoro mpasa (persona sui yuris) Ta oci0
yyoro mpasa (persona alieni yuris) (akTHYHO BKa3yBaB Ha MO>KJIMBICTBH
ocobn OyTH CaMOCTIHHOIO YH 3aJICXKHOI0 B MAfHOBUX MPAaBOBITHOCHHAX.
To6TO0 camMOCTIHHMMH B MailHOBHX MPaBOBIMHOCHHAX BU3HAYAIKCS JIHIIIE
0cobM CBOTO TpaBa — JOMOBIATUKHU. YCi iHIN WICHN CiM’1, HE3aJIeKHO BiJ
BiKy Ta CTaTi, HE MaJH IIpaBa CaMOCTIHHO BCTYIIAaTH B TaKi MPaBOBiAHOCHHHU
Ta BUMHATH HINI IOPUAWYHO 3HAUymi nii. Yce, mo Oyno HabyTe CHHOM,
aBTOMATHYHO CTaBaji0 BJACHICTIO OarTbKka, TOAI SK OOOB’SA3KM 3 il
MiJABIASHOIO IS HHOI'0 HE BHHHKAIM. AJpKe 3000B’s13aHHS, 10 BHHUKAIU
3 fgid  giTed, HE BH3HABAINMCS 3aKOHHMMH Ta iX BHKOHAaHHS HeE
3abe3nevyBajoch MPUMYcOM 3 OOKy JepkaBH 4M Iperopa (HaTypajbHi
30008’ s3aHHs) .

1 . o .
MineBcbkuii O., MineBcpka A. [HCTUTYT eMaHCHMaLii 32 PUMCHKUM Ta Cy4aCHUM
LUUBUIBHUM NIpaBoM. [Tionpuemnuymeo, cocnodapcmeo i npaso. 2018. Ne 5. C. 57.
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IIponenypa emancumanii B  CrapomaBHpoMy Pumi  miHsuIacs
(Bim TpHKpaTHOrO MpoJaxXy OaTPKOM CBOTO CHHA JO MPOCTOI 3asBH OaThKa
nepeJ CyAero), ajie HOPMU [[bOT'0 IHCTUTYTY OyJIM HACTUIBKY MOIMYJISIPHUMH,
110 BOHM AINNUIM 10 HAIIMX JHIB Ta Oyiau BKIOYeHi B L[UBiUIbHUIT KOIEKC
VYxpaiau (nam LK Ykpainn).

B kokHill KpaiHi CBITY BU3HAYAIOTHCS IUBUTHHUM 3aKOHOAABCTBOM CBOT
BHITIAJIKH, 3 HASBHICTIO SIKMX TIOB’S3y€ThCS HAOYTTS UM HaJITaHHS EMaHCHITAIIIL.
B VYxkpaini Takux BHIAIKIB YOTHPH, OIHUM 13 SKHX € peecTpamnis
HETIOBHOJIITHBO1 0c00H B sikocTi mianmpuemns (4. 3 cr. 35 K Vkpaiun).

VYKka3aHWil BUNANOK ©MAaHCHUIAIii HEMOBHONITHROTO HE  IyXkKe
MIOLIMPEHUH B CBITI 1 B MpakTHIi YKpaiHM TaKoX, HE3BaXKAlOUM HAa HOTO
3aKoHOMaBUe mependadeHHs. B YkpaiHi MeBHOIO Miporo e TOB’s3aHO i3
YMOBaMH Ta MOPSAKOM OTPHMAaHHS TOBHOI IMBIIBHOI A1€3aTHOCTI 3a TAaHOIO
00CTaBHHOIO.

3rigHo u. 3 cr. 35 UK VYkpainu nependaueHO HACTYIHI HOpPMaTHBHI
nonoxeHHs: «[loBHa 1MBINBbHA Ni€37aTHICTH MOKe OyTH HajaHa (i3uvHIN
ocobi, sKka Jocsriia MIICTHAIISITA POKIB 1 ska Oaxae 3aiiMaTHcs
MiIITPUEMHUIIBKOI0  TiSUTGHICTIO. 3a HAsBHOCTI MHUCHMOBOI 3roId Ha IIe
6aTbKiB (YCHHOBIIIOBaUiB), MKJIyBaIbHIKA a00 OpraHy OITiKW Ta MiKITyBaHHS
Taka ocoba Moxke OyTH 3apeecTpoBaHa SIK HinnpueMenb. Y IbOMY pasi
¢ismura ocoba HaOyBae TOBHOI ITMBUIGHOI JMi€3JaTHOCTI 3 MOMEHTY
JepKaBHOI peecTpamii ii 5K l'IiIll'IpI/ICMIISI.»Z. VYkazaHuil TeKCT Mokaszye, LI0
YHMHHE 3aKOHOJABCTBO Iieperdadae HASBHICTD NIBOX YMOB IUIS HaJIaHHS
HENOBHOMNITHIN  (i3wmuHI 0co0i MOBHOI IMBUTBHOI  Mi€3JaTHOCTI:
1) nmocarmeHHs 16-TH pivYHOTO BIiKYy; 2) HasBHICTH 3roau OaTHKIB
(ycuHOBJIIOBaYiB), MIKIyBaJbHUKA a00 OpraHy OIIKH Ta MIKIyBaHHS, sKa
BUpa)XeHa B MUCBbMOBIH Qopmi. Skiio onuH i3 06aThKiB (YyCHHOBIIOBA4iB)
NpOTH, B TakoMy pa3i 16-Tu piyHili AUTHHI HEe MOXXe OyTH HajaHa MOBHA
[UBITBHA JI€3aTHICT. Y [BOMY pasi cmip OaThKiB a00 YCHHOBIIIOBAYiB
3 BOTO MPHUBOJY OPraHOM OIKU Ta MIKJIyBaHHS HE PO3risaacThcs. MoxkHa
HAJaTH MOBHY IMBUIBHY Ji€3ATHICTh HEMIOBHONITHROMY 33 HOro Oa)kaHHS
3aiiMaTHCS MiANMPUEMHUIBKOIO TisUTHHICTIO MIPH HASBHOCTI MACHEMOBOI 3rOAH
OJHOTO OaThbKa TIIBKM B TOMY pasi, SKIIO Apyruii 0aTbko Io30aBieHUI
0aTHKIBCHKUX TIPaB, BI/ICYTHIH, HEMI€3JaTHUI YU OTOJIOMICHUIA TTIOMEPITIM.

Momo mpomemypu HagaHHS HEMOBHOMITHIH o0co0i, fAka Oaxkae
3aiiMaTHCS TiAMPHEMHUIBKOKO MisTIBHICTIO TIOBHOI IIMBLUIBHOI Hi€3IAaTHOCTI,
to B LUK Vkpainu BoHa He onucaHa. [Ipocto 3a3HadyeHo, 11O Takuil
HENOBHOJIITHIM OTpPUMYy€ TOBHY UUBUIBHY MAi€3MaTHICTH 3 MOMEHTY HOTO
peectpartii B sikocTi mignpuemiyt. @akTHIHO Tiepe] HaMH OJIaHKeTHa HopMa,

2 Husineauii kogexke Ykpainu: 3akon Ykpainu Big 16.01.2003 Ne 435-1V. Bioomocmi
Bepxosnoi Paou Ykpainu. 2003. NeNe 40—44. Cr. 356.
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sKa BIJCWIAaE JO TMpoueaypu peectpamii ¢i3uuHUX 0Cid B SKOCTI
MiANpUEMIB.  YKazaHy THpOLeAypy perjiaMeHTye CreljaibHuil 3aKoH
VYkpainu: «IIpo nepkaBHy peecTpauilo IOpHAMYHUX OCiO, (i3uuHMX 0ci0-
HANPUEMIIIB Ta rpoMazachkkux GopmyBanby. [lanuit 3akoH BU3HAYA€E HEPeEITiK
JIOKYMEHTIB, MOPAJOK iX MOJAHHS Ta CTPOKU iX PO3IILILy Ui TOro, 1100
HaOyTH cratyc @OIla (dizuunoi ocodu-mignpuems). Llikaro, mo aus 16-tu
PIYHOTO HEMOBHONITHBOTO, SKWH HE MAa€ TMOBHOI NUBLIBHOI Mi€3aTHOCTI
yKa3aHWH HOPMAaTHBHO-TIDABOBUHM aKkT mepeadadac TOAAHHA  TaKuX
MOKYMEHTIB SK «HOTapiaJbHO 3acBiMYeHAa TIHCEMOBa 3roja OaThKiB
(ycuHOBIIOBaWiB) a00 MIKITyBallbHUKA YH OpraHy OMIKK Ta MIKIyBaHHSI»
(. 3 4. 1 cr. 18)°.

SIK1o mopiBHIOBATH iHII IACTABU HAJaHHA HETIOBHONITHROMY MOBHOI
OUBUTBHOI fgie3maTHOCTI, sfki B kasanmi B 4. 1 cr. 35 LK VYkpaian
3 JOCJIKYBaHOIO MiZICTaBOIO, BUXOAUTH, IO 3aKOHOJABEIb TAKHH BUMATOK
HaJlaHHA TIOBHOI IMBUIBHOI JI€3MATHOCTI K Jep)KaBHa peecTpais
16-T pIYHOTO HEMOBHOJITHBOIO B SIKOCTI MIANPHEMIS IOBUHEH OYB
nomictutu B cT. 34 11K YkpaiHu, sika periaMeHTye HaOyTTs, a HE HaJaHHS
MOBHOI IIMBUTRHOI Aie3maTHoCTi. Tak, B 4. 2 cr. 34 IIK Ykpainu 3a3HaueHo,
o «y pasi peectpallii nurtody (GizuuHoi 0cobH, KA HE JOCATIA TOBHOIITTS,
BOHa HaOyBa€ TOBHOI WMBUIBHOI JI€3AaTHOCTI 3 MOMEHTY peecTparil
nro0y». Haromicts B 4. 1-2 cr. 35 LK VYkpainm BkazaHo, IO «ITOBHA
[UBUTBHA MTi€3[aTHICTh MOXXe OyTH HamaHa (i3udHid 0coOi, sika Iocsria
IIICTHAALSATH POKIB 1 TpaIloe 3a TPYIOBHM JOTOBOPOM, a TaKOXK
HETIOBHOJIITHIN 0c00i, sika 3amicana MaTip'to abo 6atbkoMm autuHU. Hamanas
MTOBHOI HUBIJIFHOI JTi€3J]ATHOCTI IIPOBATUTHCS 3a PIMICHHSAM OpraHy OIIKH Ta
MIKTyBaHHS 32 3asBOI0 3aiHTEPECOBaHOI OCOOM 3a MHCHBMOBOIO 3TOJI0K0
OarpKiB (yCHHOBIIOBauiB) ab0 MIKJIyBaJbHUKA, a Y pa3i BiICYTHOCTI Takol
3Tr0JY MMOBHA UBIIBHA JI€31aTHICTh MOXKE OYTH HaJaHa 3a PILICHHAM CYIy».
OTxe, y BUNAJIKy HaOymms TOBHOI IIMBUIBHOI Ji€371aTHOCTI BOHA BHHHUKAE
AaBTOMAaTHUYHO 3a HasBHOCTI MEBHOTO FOPUIUYHOTO (DaKTy, a 3a MiJcTaBaMu
HaoauHsi IOBHOT IIMBUIBHOI A1€3/]aTHOCTI HAsIBHICTh Mepe0adeHuX 3aKOHOM
IOpUIMYHMX (DaKTiB HE TocTaTHRO. Tpeda BIAKPUTH B aMiHICTPATHBHOMY 41
CYZIOBOMY TOPSIIKY PO3TIIS IOPUANYHOI CIIPaBH, JIe OpraH HOBUHEH 3BAKUTH
BCi 3a 1 NPOTH Ta NPHUHHATH pINIEHHS NPO HAJAHHA YW HE HaJaHHA
HETIOBHOJIITHIM TUTHHI MOBHOI IUBLTBHOI mie3gaTtHocTi. TyT MOsBI MOBHOI
UBUIBHOI Ai€3MATHOCTI B TUTHHU TMEPENYeE npoyedypa po3TILy OpUIMIHOT
CIpaBd OPraHOM OIIKM Ta MIKIyBaHHA a00 MiCIEBUM 3arallbHUM CYyIIOM.
Skuro € nuchbMoBa 3roja 0aThKIB Ha Te, MO0 AWTHHA Oyna 3apeecTpoBaHa
B skocti ®Olla, BoHu ii ikcyroTh B HoOTapiayibHii (opMmi Ta MPOBOAATH

¥ Mpo nepkaBHy peecTpaiiio IOPHAMYHEX O0CI6, (i3HYHEX OCIG-TiAmpHEMIIB Ta
rpomazackkux (GopmyBaHb: 3akoH Ykpainu Big 15.05.2003 Ne 755-1V. Bidomocmi
Bepxoernoi Paou Yxpainu. 2003. Ne 31-32. Cr. 263.
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peeECTpAIlif0 CBOEl AWTHHH SK MIINPHUEMIS. 3BEPTATHUCS Hi 10 SIKOTO
FOPUCAMKLIHOTO OpraHy Jyisi BUPILIEHHS [bOTO MUTAHHS HE MOTPiOHO.

Psn  BueHMx MarepiayicTiB Ta TPOLECYaTICTIB  CTBEPIUKYIOTH,
IO Y BUMNAJIKY BIJCYTHOCTI NMUCBMOBOI 3roju OaThKiB (yCHHOBIIOBadiB),
miKiyBaJbHUKa abo opraHy ONIKM Ta WIKIyBaHHS Ha PEECTPaLiio
16-Ti pIYHOTO MiUTITKA B SKOCTI TMINMPHEMILI, JaHE IHTaHHSI MOXKHA
repeiaTH Ha BUPIIMIEHHS J0 CyAy 3a IpaBHJIaMH OKPEMOTO IPOBAKEHHS
B TOPANKY LHUBUIBHOTO cynounHcTBa. Tak, B.B. BacwibueHko, omuH
i3 cmiBaBTopiB KomeHToBaHOoro ILI[IK Vkpaiam mim pemakmieio
€.0. Xaputonosa, O.I. Xapuronosoi, B.B. Bacunsuenka ta H.IO. T'omy-
0€BO1, CTBEPIKYE, IO B 3asBi PO HATAHHS ITOBHOI IIMBIIFHOI i€3JaTHOCTI,
sIKa aIPeCYEThCs Cymy CIIiJi BKa3yBaTH IICTaBM €MaHCHIAMii, O SIKUX BiH
BITHOCHTH 3JATHICTh 3asfBHUKA IO 3aWHATTS MiANPHEMHHUIBKOI MisSUTBHOCTI
(HasgBHICTH Y HETIOBHONITHBOTO ()aXxOBOi OCBITH, IpaBa OyTH 3aCHOBHHKOM
(Y4acHHKOM) IOPHIMYHHX OCi6 a00 MaiiHa UM TPOIIOBMX KOIMITIiB TOIIO).
Bimomuii HaykoBels y cdepi nusinpHOTro mporecy C.5. @ypca B cBoemy
HiIPYYHUKY 3 IMBUJIBHOTO CYAOYMHCTBA TAKOX CTBEPIKYE, IIO ICHYE
MOJMJIMBICTh TOAATH JIO CyIy 3asBy IIPO HAJAHHS MOBHOI LMBUIBHOT
Ji€3maTHOCTI Ui ocobu, sKka Oaxae 3aiiMaTHCS MiAMPUEMHHUIIEKOIO
JNISUTBHICTIO Ta BKasye, IO id CiJ JOKa3aTH 3JaTHICT JO LBOTO JUIs
YCHINIHOrO PO3IJISLY BKA3aHO 3asBH .

IMpore, sixmio ananisyBatu raasy 3 posainy IV HIIK Ykpainu, sxoqaum
YMHOM HE MO)KHa 3pOOHTH BHCHOBOK IIPO MOJIJIHMBICTH PO3TIAY CYIOM
3asBM PO HaJaHHS MOBHOI IMBUIGHOI Ai€3MATHOCTI A ocobwm, ska Oaxae
3aiiMaTHCA MiANPHEMHHUIBKO0 misumpHIcTIO. Tak, B ct. 302 IIIK Bkasyerbes
«y 3asBl MPO HAJAHHS HEMOBHOJITHIH 0CO0I MOBHOT HUBIIBHOI MI€3MaTHOCTI
NOBUHHI OyTH BUKJIaJICHI JaHl Mpo Te, 110 HEMOBHOIITHS 0co0a mpaitoe 3a
TPYIOBHUM JIOTOBOPOM ab0 € MaTip’to 4u OAaThKOM JWTHHHU BIINOBIAHO 1O
aKTOBOTO 3aMHCy HUBiMBHOTO cTany»’. Hine 3akoHonaBels He 3acTepirae mpo
3JIaTHICTb 0COOW 3aliMaTUCS MiJIPHUEMHUIBKOIO TisubHICTIO. OCh YoMy iHIII
HAYKOBIIl 3allepeuyloTh MOXJIMBICTH y CYJOBOMY TODSAKY HOAOJIATH
BIJICYTHICTh IMCBMOBOI 3roin 0aTbKiB (YCHHOBIIOBAYiB), MIKIyBAIBHUKA Y1
OpraH OIKH Ta MIKIYBaHHA HA 3aHHATTSA MiANPHEMHHUIBKOIO HisUTBHICTIO .

* LupitoHui mponecyanbHul Komeke Yxpainum: HaykoBo-pakTwdHHE KOMEHTap /
3a pea. €. O. Xapuronosa, O. 1. Xaputonosoi, B. B. Bacunsuenka, H. 10. T'ony6eBoi.
Xapkis : Opiceeit, 2009. C. 584.

5 LuBiteHMH nporiec YKpaiHu: akaaeMiuHIHA Kypc : [[IAPYYHUK JUIS CTY]I. FOPH. CIIeLl.
Buil. Hady. 3aki.] ; [3a pen. C.A. ®ypcu]. Kui : Bumaeup ®dypca C.A. : KHT,
2009. C. 541.

¢ IluBinbHuit mpouecyalsHuid  Kolekc Ykpainu: 3akoH Ykpainm Bix 18.03.2004
Ne 1618-1V. Bioomocmi Bepxosnoi Paou Yxpainu. 2004. Ne 40-41, 42. Cr. 492.

Oxkpeme mpoBamkeHns: wmoHorpadis / B. B. Komapos, I O. Csitiuuna,
1. B. Ynansuosa ; 3a pea. B. B. Komaposa. Xapkis : IIpaso, 2011. C. 100-103.
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BBaxkaemo, 10 3 OCTaHHBOIO MO3HIIEI0 BapTO IMOTOTUTHCS, OCKIIBKH SIK
MarepiaibHe, TaK 1 IpolecyaibHe 3aKOHOIAaBCTBO HE Tiepedadace mno JaHoMy
MUTaHHI 3BepTaTHcs A0 cyay. Skumo moniOHa 3asiBa Oyzae nojaHa Cyja He
MOBHMHEH 11 PO3IJISLIaTH, OCKUIBKH BOHA HE OyJe OXOILTIOBATHCS MPaBHIAMU
LUBITBHOTO CyOUMHCTBA’,

OxpeMi aBTOpPH MPOMOHYIOTH 3MIHHTH MaTrepialbHE Ta MPOIECyaTbHEe
3aKOHOJJABCTBO W PO3MHMPUTH cepy NUBILIBHOT IOPHCIUKINI 32 PaxyHOK
pO3TISITy CydamMH 3asB PO HAJaHHS TIOBHOI IMBUIGHOI JTi€3aTHOCTI
HETIOBHOIITHIX, sKi Oa)XaroTh 3alMaThCs MiAIPUEMHUIBKOIO isUTBHICTIO.
ApryMeHTY€eThCSI TaKa TO3UINSI TUM, IO «TUTBKU CYJ, SK CIICIlialli30BaHMHA
MIPaBO3aCTOCOBHUH NIep)KaBHUI OpPraH, y SKOTO B apceHalli € BimOMHUi Hadip
MPOIeCyallbHOTO  IHCTPYMEHTApilo, CIPOMOXKHHHA JOCHUTh 00’ €KTHBHO
BU3HAUYUTH JOLJIBHICT, HAJaHHSI IIEBHIH HEMOBHOIITHIA 0c001 ITOBHOIL
UBUTBHOI [Ti€3MAaTHOCTI 3 METOI0 3IiHiCHEHHS HE NiANpPHEMHHUIBKOI
mismpHOCTI» . BBaXaeMo, 1O Ti XTO IIOACHHO KOHTAKTYE 3 TUTHHOIO KPAIIe
3a cya OynyTh 3HaTH piBeHb 1I PO3YMOBOI, ICHUXOJOIIYHOI Ta MOpPaJIbHOI
3PITIOCTI IS 3aHATTS PU3UKOBAHOIO Ta BIAMOBIAAIBHOIO MiANPHEMHHIIBKOIO
TUSUTBHICTIO, a TOMY 3allOYaTKOBYBaTH aJIMIHICTPAaTUBHY 4YH CYJIOBY
NpoLeaAypy HaJaHHS TOBHOI IMBLIBHOI Hi€3naTHOCTI sl 16-TH pidHOTO
HETMOBHOJIITHBOT'O HE TIOTPiOHO.

8 Jycmenux JJI. HacrineHa kHura mpodeciiiHOro Cyami mp pOSDIsiAi LUBUIBHEX
cnpaB. Xapkis: XapkiB ropuanunuii, 2005. C. 345.

® Kosanenko O. [Tpob6aemu emaHcHUnanii HEMOBHOJITHIX 0Ci0, sIKi 0aXar0Th 3aliMaTHCS
MiAMPUEMHHUIIBKOIO isubHICTIO. [Tionpuemnuymeo, 2ocnooapcmeo i npago. 2018. Ne 5.
C.39.
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OCOBJINBOCTI 3AXUCTY IIPAB TA IHTEPECIB
MIHOPUTPAHUX AKIIIOHEPIB
3A JOIIOMOI'OIO HEIIPAMOTI'O ITIO30BY

Iloxa CraniciaB BacuiboBuu
Mmazicmp npasea,
cmapwuti 1abopanm xageopu meopii ma icmopii depacasu i npasa
FOPUOUYHO20 haKyIbmemy
JBH3 «Yorczcopodcwruti nayionanvHuil yHigepcumenmy
M. Yoiceopoo, Vrpaina

B ymoBax BIfiHM BHACIIOK BiiicbkOBOI arpecii mporu YkpaiHu,
mpobiemMa IOPUAMYHOTO 3aXWCTy TMIpaB Ta IHTEpeciB MIHOPHUTapHUX
aKI[IOHepiB: HENMPSMUX MO30BIB HE BBAXKAETHCS MEPIIOYEProBOI0, aje BCe e
3aJIMIIAETHCS aKTYaJIbHOIO HU3KOIO TIHTaHb, 3 IKUMH [IEBHUM YHHOM MOXYTh
3IIITOBXYBATUCS HABiTh Ha IIBOMY HEIETKOMY eTami Hamoi iCTopii.
VYkpaiHCbKe 3aKOHOAABCTBO TI€0 YW IHIIOIO MIpOIO0 3MOTJIO HPUHTH 10
3HAYHOTO BJIOCKOHAJICHHS CHCTEMH KOPIIOPAaTHBHOTO IIpaBa Ta HPaBOBOTO
CTaTyCy akIiOHEpiB JOCATHYBIIW B JaHIA MPOOIEMATHUIIl JOCHTH XOPOIIOTO
PO3BUTKY HaONIKEHHS IO CTAaHAAPTIB Ta MPAKTHK PiBHA €BpPONEWCHKOTO
Coro3y (MOXHAa HaBECTH TaKHi MPHUKIA, SK: BHMOTH 10 MIHIMAIbHOTO
PO3MIpy CTaTyTHOTO KamiTaay, PO3MIIICHHS Ta I[IHK aKIlii, aHyJTIOBaHHS
aKIlii, BUIUIATH [OMBIJEHIIB, OIJIATH AaKIlii 3aCHOBHHUKAMHM, BU3HAYCHHS
PHHKOBOI BapTOCTi MaiiHa, CKIMKaHHS 3arajbHUX 300piB, NMPEJICTaBHHUITBA
IHTEpeciB aKIiOHEepiB, 3aXUCTy IMpaB Ta IHTEPECIB AKI[IOHEPIB 3 MOJAHHIM
MTOXIJTHOTO TO30BY).

AxuionepHa ¢opma opranizanii 0i3Hecy, 6€3yMOBHO, pa3oM 3i cBOIMH
3HAYHUMH TIepeBaraMy Mae i psiJi HIEBHUX EIEMEHTIB PU3HKY, 110 BUHUKAIOTh
JUIL BJIACHUKIB aKliii. MOXIMBICT, Tak 3BaHOIO, YIPABIIHHA UY>KOIO
BIIACHICTIO 3a0e3medye eQeKTHBHHN MEHEIKMEHT, ajllé B TOH e dac ii
icHyBaHHS Ta 00'€KTHBHA PO30DKHICTH IHTEpECIiB YIpPaBIIHIIB W aKIioOHEpiB
BHMArarmTh JIOCTaTHHOTO KOHTPOJIIO 3a [iIMH OCTaHHIX, IO MOTpedye
BHUpIIIEHHS Ha 3aKOHOJABYOMY piBHI MIOAO MHUTaHb BCTAaHOBJICHHS
BIIOBIMHMX BHYTPIIIHBO KOPIOPATHBHUX BIAHOCHH. 3aXxWCT IIpaB
1HBECTOPIB HA BITYM3HAHOMY (POHIOBOMY PHHKY € OJHUM i3 HaBaXKIMBIIINX
KPOKIB Ha HUISIXY CTAHOBJICHHS 1 PO3BUTKY IIMBITI30BaHHMX BIJIHOCHH, IO
Oe3rmepeuHo TIPYHTYIOThCS, HacaMmIiepe], Ha 3acajaXx J00pOCOBICHOT
KOHKYpEHLii, eKBIBaJEHTHOCTI pe3yJbTaTiB  3aTpaueHUM  3yCHIUISIM,
JOTPUMaHHI IHTEpeciB yciX E€KOHOMIYHHMX CcyO'ekTiB Tomo. Pazom 3 1um
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«kxoxHa (ipMma 3a Tepiol CBO€I AiSUTBHOCTI yKiIagae O0e3id yroi, pi3HHX 3a
o0'ekTamMH, XapaKTepoOM Ta CTpOKaMH BHKOHAHHI. KoXkHa 3 Takmx yron
NpsSIMO YU OIOCEPEJKOBAHO BiJOMBAEThCA Ha pe3yibTaTax [isuTbHOCTI
aKI[IOHEPHOT'0 TOBAPHCTBA — IIEH BIUIMB € TAKUM PI3HOMAHITHHUM, 5K 1 cami
yKIaaeHl yrogu. 3a po3MipoM yroiH axlliOHEpHOTO TOBapHCTBa iX MOXHA
TIOJITUTH Ha 3BMYalHi (IpiOHI Ta cepenni) Ta kpymHi. Came yroau BEITUKOTO
pO3Mipy HECyTh HAQJATO BEJIHMKY HEOE3MEeKy, OCKUIBKH B pasi IX HH3BKOL
Pe3yJIbTAaTUBHOCTI MOXE 3HAYHO HMOXUTHYTHUCS CTaHOBHIIE (iIpMU HA PUHKY
ab0 HaBiTh BIUIMHYTH Ha caM (akT ii icHyBaHHs» . ICHYIOTh BHIIJKH KOJIA
Taki NMPaBOYMHH YKIATAIOTHCS CBIZJOMO 3 METOI TaK 3BAHOTO <«3IIHTTS»
KOLITIB aKLiOHEPHOTO TOBAapHCTBA MO (IKTUBHUM HpPABOYMHAM. Y TaKOMY
BHIAIKy OJHHM i3 YCHIIIHUX CIOCO0iB, MO0 3aXWCTUTH MpaBa aKIioHEpiB
€ MOXJIUBICTh 3BEPHYTHCSA 1O CyAy 3 HENpPSMHM I030BOM, IO BUCTYIA€E
PI3HOBHIOM KOJISKTUBHOTO 3BEPHEHHSI, TaK O MOBHUTH, TPYIIOBOTO II030BY.

Mertor TpynoBUX IO30BIB € 3aXHCT 0araTboX IpOMaJsH 00’€THaHUX
B TMEBHI TpynH, $Ki ONMWHWINCS B MOAIOHMX OJHE OJHOIO CHTYAIlisIX
BHACJIIOK TOPYLIEHHsI IXHIX MpaB Ta IHTEPECiB O/IHIEI0 0CO00I0 (MIepeBaYKHO
y ctepi o6iry). TIOHATTS «TpyNOBHIA TO30BY» € 3arajJbHUM W pPO3pi3HIE
IpYNOBI MaifHOBI MO30BM 1 TPYNOBi MO30BH, IIO CIPSIMOBaHI Ha 3axXHCT
IHTEpeciB rpoMa/iiH HEBU3HAUEHOI KUIBKOCTI 0ci0 00’€aHAHMX B TPYIH, Ta
HETpsiMi ITO30BH, B SIKMX BpPAXOBYIOTBCS CBOEPiAHI aTpHOYTH NPaBOBOTO
3aXHUCTy IHTEpPECiB KOJEKTUBHHMX TpyHn. B KOHTEKCTI TeMu IOCHiIKEHHS
3Ha4YeHHS OyJe MaTH TaKWil BHZI TIPYNOBOTO ITO30BY SIK HEIPSMHUHA IO30B,
KOTPHI1 e 3BETHCS «ITOXITHUN.

CaMm axIioHep HE OTPHMYE TPSAMOi BUTOAM BiJl TAaKOTO IO30BY,
OCKUIbKM BiH B JIaHOMY BHIIQJIKy 3aXWMIIaTHME HE BIACHI IHTEepecH,
a iHTepecu ToBapuctBa. [Ipo BiacHi iHTepecH, aKIiOHEp MIKIyBaTHMEThCS
OTOCEPEIKOBAaHO, OCKIJIBKH BiH B IEpIIy 4Yepry 3allikaBIeHHH Y SIKICHOMY
BEJICHHI CIIpaB TOBAPHCTBA, 1 K HACTIJOK B 30UIbIIECHHI NPUOYTKY BiJl aKIlii,
AKi loMy HanexaTb. Y CyJOBOMY IOPSIIKY 3a/I0BOJICHHSI HEIPSIMOTO MO30BY
NpU3BE/E 10 MPHUITMHEHHS TPOTUIIPABHOI isUTBHOCTI KEPIBHHUIITBA KOMITaHIi,
10 CIIPUYMHHUTH 3HAYHE 3pOCTaHHS KypCy akKiii, a BiATaK i BapTOCTI aKIii,
SKiI Hajexarth akiioHepy. IIpore pimeHHs 3a HENMPSIMHUM II030BOM 3axHIae
IHTepeCcH TOBapHCTBA, 1 BiacHe 30WTKHM, IO 3aBAaHI aKI[IOHEPHOMY
TOBapUCTBY IiUIATAIOTHh BIATOBIAHOMY BiNIIKOAYBAaHHIO, a 30UTKH, SKi
3aBlaHi OKPEMHUM yYaCHHKAM IPOTHIPABHOKO MOBEIIHKOIO MOCAIOBOI 0ocodn
TOBApPHCTBA, HE BIANIKOIOBYBATUMYTHCSL.

CymKkeHHS Tpo HENpAMHH II030B BHHHMKIO Ta II04ajlo HaOyBaTH
IIMPOKOTO BUKOPUCTAHHS B aHIIIIHCHKIN TpacTOBii mpakTumi. B mogaiemomy

! Crenenxo B. (2002). KpynHi yromu 3 MaiHOM aKUiOHEpPHOrO TOBAPHCTBA TA 3aXUCT
NpaB aKuioHepiB. Punok yinnux nanepie Yxpainu. 2002. Ne 1-2. C. 45-48.
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1Ie TPU3BEJIO A0 Po37Jadi akIliii BENMHMKiH KiUTBKOCTI aKIiOHEpiB, IO 31 CBOTO
OOKy CHpHMYMHHIO 3HMKHEHHS TaK 3BaHMX BJIACHUKIB KOMMaHII Ta
MIIKOHTPOJIBHUX iM OCI0, B IKMUX Yac BiJ Yacy MOIJIO BUHUKATH Oa)KaHHS JISITH
y BJAacCHUX IHTepecax, a He BHMKOHYBaTd po0OOTy, Ui sKOI iX Halimanu
aKI[ioHepH, 1 IKOoro Oy 3arfikaBieHi. JlaHuii KOH(IIIKT iHTEpECIB € TOJIOBHOIO
TIPUYMHOIO TIOSIBH HETIPSIMOTO I030BY B CYJOBHX IpoOLecax, SIK JIETITUMHOCTI
MIPABOBOT'0 CIOCOOY IS IIEBHUX I'PYI aKIIOHEPiB BIUIMBATH Ha KOPIOPAaTHBHE
YIIPaBIIiHHS KOMITaHiH.

[HCTHTYT HETpsIMOTO TO30BY B YKpaiHi CIPUIMAETHCSI HETPaIULIHHO,
IIPOTE BiH BBaKAETHCS JOCHTh CyYacHHMM HOBOBBEIEHHSM, X04a iCTOPHIHO
YKpaiHChKe 3aKOHOAABCTBO HE Mependadaio i He BPeryJbOBYBAJIO MOXiTHUN
IM030B, TOMY Ha MPAKTUI[l YYACHHUKH 3 OyIb-SIKUM PO3MipOM YaCTKH MOTIIH
3BEpTAaTHCS 10 CyIy B iHTEepecax TOBapHCTBa. biipine Toro, moxifaHi mMo30BU
BUKOPHCTOBYBATHCS ~ BCyleped  iHTepecaM TOBapHCTBa» . OOGCTAaBHHH
3BEPHCHHS aKI[IOHEPIB 10 CYAy 3a 3aXHUCTOM IIPaB Ta iHTEPECIB aKIIOHEPHHUX
TOBapUCTB, OIOCEPEIKOBAHO 3aXMIIA4M CBOI, 0e3 JOoCTaTHIX Ha Te
NOBHOB2)XEHb MOXYTh IPHU3BECTH JO TOrO, WO CYAM OYyIyTh TNPOCTO
BiIMOBJISITH B 33/I0BOJICHHI MTO30BY, OCKUIBKH aKIiOHEpW UM Oe3MiJICTaBHO
OTOTOXKHIOIOTh CBOi TpaBa, IO BHUIUIMBAIOTh 3 aKIii, a TaKoX IpaBa
aKI[IOHEPHOTO TOBApPHCTBA, IO BHIUIMBAIOTH 3 JOTOBOPIB, SIKi OCTAHHE
YKIIA/IAE.

Ha TenepimmHiii nepion, 10 TOro x 3 ypaxyBaHHSM il BOEHHOT'O CTaHY,
CUTyaris B YKpaiHi 0A0 iHCTUTYTY HETPSIMUX TI030BiB € EII0 KPAIIow HiXk
B MuHyJIoMy. IIpuBepHyTH 1O IIbOTO yBary MoOXe T€, IO AEKIJIbKa POKIiB
TOMY «B HaIllPSAMKY ITiJBUIIECHHS MOKJIMBOCTI JJIS 3aXUCTY IMpaB aKIliOHEPiB,
a TaKOX YCYHEHHs JESKUX PHU3UKIB JUIsi IHBECTOPIB, CTAll0 HaOpaHHs
yuHHOCTI 3 1 TpaBHs 2016 poky 3akony Ykpainu “TIpo BHeceHHs 3MiH 10
JSSIKUX 3aKOHOJABYMX aKTiB YKpaiHH I0I0 3aXHCTy IpaB 1IHBECTOPIB”, IO
CTaNo 3HAYHMM KPOKOM». VY  BiamoBigmocti 0 1pOro 3aKoHy
«IIPOTIOHYETHCSI HHM3Ka I1HCTPYMEHTIB /I 3aXUCTy MpaB Ta IHTEpECiB
MIHOPHUTApHUX aKI[IOHEPiB, OJHUM i3 SKUX € BBEJCHHS IOXIJHOTO IO30BY.
[Tix moxiTHUM 1TO30BOM PO3YMIIOTH IIPaBO aKIiOHEPA, SKU BOJIOJIIE YACTKOIO
6impme 10% craryTHOTO KamiTaqy HMOAATH MO30B B IHTEpEcax TOBapHCTBA
PO BIJIIKOTYBaHHS 30MTKIB (ITONIOHE IMOJIOKEHHS iCHYE B 3aKOHOJABCTBI

2 Mosmsxos O. O. [Moximuuii MO30B: yKpalHChKHI Ta cBiTOBWil mocBia. FOpumnuna
Tazera. 2020. URL: https://yur-gazeta.com/publications/practice/inshe/pohidniy-pozov-
ukra;/inskiy-ta-svitoviy-dosvid.html

HpO BHCCCHHA 3MiH J0 OCIKHUX 3aKOHOJaBYHUX aKTiB YKpa'l'HI/I 1100 3aXucTy IHpaB
inBectopiB: 3akoH Ykpainm Ne 289-VIII Bim 7 «keitma 2015 p. URL:
http://zakon2.rada.gov.ua/laws/show/289-19
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[Igerii)»*. Ale, KOJIO MOTEHIIHHAX Cy6'eKTiB TAKMX MPOLECIB 3BEPHEHHS,
MOXJIMBO, BXKe HE OyAe MaTd IONEpelHiX 0OMeXeHb, OCKUIBKH B HOBOMY
3akoni "[Ipo akuioHepHi ToBapuCTBa", TUIAHYBaJIM IHIIIFOBATH 3MEHILIECHHS
nponyctuMoi 10% Mexi HaroJOBUHY 1 J03BOJMTH MOAABaTH I030B IpylaM
aKIioHepiB, SKi BOJNOMIIOTH 5% craTyTHOrO KamiTaldy B cykymHocTi. Llei
3akoH nouaB fgistu 3 1 ciuns 2023 poky.

OTxe, 3 ypaxyBaHHSIM BHIIIEBKA3aHOTO CTa€ 3pO3YMLIO, IO PE3yJbTaT
3aXHCTy IIpaB Ta IHTEpeciB akI[iOHEpiB B NEpIIy 4Yepry 3ajieXHUTh BiJ X
OTIePaTHBHOCTI 1 CBOEYACHOTO pearyBaHHS Ha CHUTYyalito. To0To, SKIIo caMi
aKIiOHepH BHUSBILTh HEHAIC)KHE BUKOHAHHSA OOOB'I3KIB TOJIOBH Ta YJICHIB
palM NpaBIiHHSA, BOHU (aKLiOHEpH) 3MOXYTh BIUIMHYTH Ha BHIICBKa3aHHX
TOJIOBY Ta WIEHIB INpPAaBIIiHHSA Yepe3 OpraHW akI[iOHEPHOTO TOBAapHCTBA 3a
JIOTIOMOTOI0 HETIPSIMOTO TI030BYy. Bce me moTpibHO pobuTtH i Toro, mod
3a0e3MeYnTH TOPSIIOK Ta 3aXHUCTHTH KOPIOPATHBHI iHTepecH y cdepi
VIpaBIiHHA TOBapUCTBa BiJl TUX YH IHIIMX 3JIOBXHBaHb 3 OOKy HOro
KepIBHUIITBA, HABITh B TAaKUi HE MPOCTHH JJIs BCIX MEpioj IUBLTI3AMIAHIX
BUKJIMKIB CY4aCHOCTI.

Uepkacenko M. Iloximui mo3oBu: Oytu uym He Oytu B Ykpaini. URL:
http://uba.ua/documents/doc/cherkasenko.pdf
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TAKING UP AND PURSUIT OF BUSINESS ACTIVITY
IN THE REPUBLIC OF POLAND BY A CITIZEN OF UKRAINE
AS AN INDIVIDUAL ENTREPRENEUR ON THE BASIS
OF THE ACT OF MARCH 12, 2022 ON ASSISTANCE TO CITIZENS
OF UKRAINE IN CONNECTION WITH ARMED CONFLICT
ON THE TERRITORY OF THAT COUNTRY

Pawel Widerski

PhD in Law, Research Associate in Department of Civil Law,
The John Paul Il Catholic University of Lublin, Lublin, Poland

On February 24, 2022, the Russian Federation attacked the territory
of Ukraine. As a result of the attack of the troops of the Russian Federation,
citizens of Ukraine, seeking shelter from the war, began to head towards the
territory of the Republic of Poland. The outbreak of the war met with a rapid
reaction of the state and citizens of the Republic of Poland on a social,
international, economic, but also legal level. This was due to the fact that the
Act on assistance to citizens of Ukraine in connection with armed conflict on
the territory of that country® was adopted as early as on March 12, 2022.
It entered into force on the same day. This is a novelty (special act) in
relation to the general provisions regarding migration and asylum, resulting
primarily from the Act of 12 December 2013 on Foreigners® and the Act
of 13 June 2003 on granting protection to foreigners within the territory of
the Republic of Poland®. As follows from the explanatory memorandum to
the draft law on assistance to Ukrainian citizens in connection with the armed
conflict on the territory of that country, it aims to create a special legal
regulation providing an ad hoc legal basis for legal residence to Ukrainian
citizens who, as a result of hostilities, were forced to leave their country
of origin and entered the territory of the Republic of Poland with

! Consolidated text: Journal of Laws of 2023, item 103 as amended, hereinafter:
HeUKrCitA.

2 Consolidated text: Journal of Laws of 2023, item 519 as amended, hereinafter:
ForeA.

% Consolidated text: Journal of Laws of 2022, item 1264 as amended.
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an appropriate entry authorization®. This objective is reflected in the wording
of Art. 1, Section 1 of HeUkrCitA, pursuant to which the Act in question sets
forth specific rules for legalizing the stay of Ukrainian citizens entering the
territory of the Republic of Poland from the territory of Ukraine in
connection with military operations conducted in the territory thereof, as well
as Ukrainian citizens holding Karta Polaka [the Pole’s Card] who, together
with their immediate family, entered the territory of the Republic of Poland
due to these operations. Nevertheless, it needs to be emphasized that aside the
main goal of facilitating the legalization of stay in the territory of the
Republic of Poland for Ukrainian citizens, the Act pursues additional
objectives, e.g. introduces special regulations facilitating the taking up and
pursuit of business activity by Ukrainian citizens residing legally in the
territory of the Republic of Poland (Art. 1, Section 3, pt. 9 of HeUkrCitA).
Prior to the entry into force of the abovementioned special act, citizens of
Ukraine had been allowed to take up and carry out business activities in the
territory of the Republic of Poland according to the general rules contained in
the Act of March 6, 2018 on the rules of participation of foreign
entrepreneurs and other foreign persons in economic turnover in the territory
of the Republic of Poland®, applicable with respect to citizens of countries
other than Member States within the meaning of Art. 3, pt. 6 thereof, which
include citizens of Ukraine®. Under Polish law, the pursuit of business
activity by a natural person is subject to registration in a special register
designated for this group of legal entities, called Central Registration and
Information on Business’. As far as foreign natural persons from countries
other than Member States are concerned, the provisions of ForeEntrepA
generally prohibit the taking up and pursuit of any business activity in the
territory of the Republic of Poland which requires entry in the CEIDG.
However, there are certain exceptions with respect to foreign natural persons
with a special status in the Republic of Poland in the field of business
activity. This is granted to natural persons from countries other than Member
States who meet at least one of the conditions listed in Art. 4, Section 2
of ForeEntrepA, e.g. hold a permanent residence permit in the Republic
of Poland, a residence permit for a long-term EU resident or a valid Pole’s

* Draft of the government bill on the Act on assistance to citizens of Ukraine
in connection with armed conflict on the territory of that country, Print no. 2096, Sejm of
the 9th term of office, P. 1; https://www.sejm.gov.pl/Sejm9.nsf/druk.xsp?nr=2069

5 Consolidated text: Journal of Laws of 2022, item 470 as amended, hereinafter:
ForeEntrepA.

® Szafranski D., in: ed. Drembkowski P. (2022). Ustawa o pomocy obywatelom
Ukrainy. Komentarz z wzorami dotyczqcymi pobytu, dostepu do rynku pracy, swiadczen
spolecznych, edukacji i opieki zdrowotnej [Legalis Database], Commentary on Article 23,
Thesis 2.

" Hereinafter: CEIDG.
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Card®. Article 4, Section 2 of ForeEntrepA stipulates that third-country
nationals with a special status may take up and carry out business activity in
the territory of the Republic of Poland on the same terms and conditions as
Polish citizens. Thus, permanent performance of business activity in the
territory of the Republic of Poland by a third-country national with a special
status results in the acquisition of the status of a Polish entrepreneur by that
person®. As regards foreign natural persons from outside Member States who
do not hold a special status under Art. 4, Section 2 of ForeEntrep, such
persons have the right to take up and pursue business activity solely and
exclusively in the form of a limited partnership, limited joint-stock
partnership, limited liability company, simple joint-stock company and joint-
stock company, as well as to join such companies and take up or acquire their
shares or stocks, unless international agreements provide otherwise (Art. 4,
Section 3 of ForeEntrepA). The special act of 2022 introduced far-reaching
simplifications for Ukrainian citizens in relation to the described general
rules. Article 23, Section 1 of HeUkrCitA sets forth that Ukrainian citizens
whose stay in the territory of the Republic of Poland is deemed legal on the
basis of the said Act or the Act of 12 December 2013 on Foreigners may
undertake and conduct business activity in the territory of the Republic
of Poland on the same terms and conditions as Polish citizens. Thus, legal
residence in the territory of the Republic of Poland is sufficient
for a Ukrainian citizen to be treated as a Polish citizen as far as the taking up
and pursuit of business activity in the territory of the Republic of Poland is
concerned, although he does not have Polish citizenship™®. Such treatment,
however, depends on the fulfillment of the condition of registration
of a Ukrainian citizen in the Polish population register, kept in the Universal
Electronic System for Registration of the Population (PESEL)". According
to Art. 23, Section 2 of HeUkrCitA, the right to conduct business activity is
granted provided that a citizen of Ukraine obtains a PESEL number.
The PESEL register collects data of Polish citizens as well as foreigners
residing in the territory of the Republic of Poland. Obtaining this number is
not difficult for the citizens of Ukraine. Generally speaking, in accordance
with Art. 4, Section 1 of ForeEntreA, a Ukrainian citizen whose stay on the

8 Mierzejewski P., in.: ed. Powalowski A. (2019). Leksykon prawa gospodarczego
publicznego. 100 podstawowych pojec, Warsaw. P. 152.

° Szafranski D. (2018). Przedsi¢biorca zagraniczny. Zagadnienia administra-
cyjnoprawne, Warsaw. P. 60.

10 Szafranski D., in: ed. Drembkowski P. (2022). Ustawa..., Commentary on Article
23, Thesis 10.

1 sander M., Szmid K., in: ed. Szmid K., Sawicki P. (2022). Ustawa o pomocy
obywatelom Ukrainy w zwigzku z konfliktem zbrojnym na terytorium tego panstwa.
Komentarz [Legalis Database], Commentary on Article 23, Thesis 14.
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territory of the Republic of Poland is considered legal shall be assigned
a PESEL number on the basis of an application submitted to any executive
body of the commune on the territory of the Republic of Poland. The content
of Art. 23 of HeUKrCitA opens up great opportunities for Ukrainian citizens
in choosing the form of conducting business in the territory of the Republic
of Poland. One of the simplest and most popular forms is the pursuit
of business by a natural person as an individual entrepreneur. Taking up
business activity in this form is deformalized. Obtaining the status of an
entrepreneur, both in the light of private and public law, is associated with
conducting business activity (Art. 43" of the Act of 23 April 1964 — Civil
Code®? and Art. 4 of the Act of 6 March 2018 — Entrepreneurs’ Law®?).
The wording of Article 17, Section 1 of EntrepLaA is essential. It shows that
when it comes to natural persons, business activity can be taken up on the
day of submitting the application for entry in the CEIDG. There is a dispute
in the Polish legal literature regarding the importance of an entry in the
CEIDG in respect of the status of an individual entrepreneur. According to
the first view, the performance of an activity that corresponds to the
characteristics of business activity shall not be considered as performance of
such activity without the person's entry in the CEIDG. Consequently, entry in
the register is necessary to acquire the status of an entrepreneur'®. According
to the second view, obtaining this status is determined by the actual pursuit
of business activity, regardless of the entry in the CEIDG™. On the other
hand, submitting the application for entry in the CEIDG only legalizes the
pursuit of a business. An individual entrepreneur who conducts business
activity without submitting the application for entry in the register does so
illegally and exposes himself to administrative liability. Pursuant to Art. 60*
§ 1 of the Act of 20 May 1971 — Minor Offenses Code', anyone
who conducts business activity without the required entry in the CEIDG,
entry in the register of regulated activities or without the required license
or permit, is subject to prison sentence or a fine. The second view is correct.

12 Consolidated text: Journal of Laws of 2022, item 1360 as amended.

3 Consolidated text: Journal of Laws of 2023, item 221 as amended, hereinafter:
EntreApLaA.

¥ Kosikowski C. (2013). Ustawa o swobodzie dzialalnosci gospodarczej. Komentarz,
Warsaw, P. 44; Sieradzka M., in: Zdyb Z., Sieradzka M. (2013). Ustawa o swobodzie
dzialalnosci gospodarczej. Komentarz, Warsaw. P. 257.

5 Kruszewski A., in: ed. Pietrzak A. (2019). Prawo przedsiebiorcéw. Komentarz,
Warsaw, P. 76; Lewandowski P. (2019). O definicji przedsigbiorcy i dziatalnosci
gospodarczej po wejsciu w Zycie ustawy — prawo przedsigbiorcow, Palestra, no. 1-2. P. 98;
Lubenczyk G., in: Zdyb M., Lubeficzyk G., Woloszyn-Cichocka A. (2019). Prawo
przedsigbiorcow. Komentarz, Warsaw, P. 312; Wolska H., in: Dobaczewska A.,
Powatowski A., Wolska H. (2018). Nowe prawo przedsigbiorcow, Warsaw. P. 85-86.

1 Consolidated text: Journal of Laws of 2022, item 2151 as amended.
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Therefore, on the basis of the special act of 2022, a Ukrainian citizen who has
obtained a PESEL number in the light of the law becomes a Polish
entrepreneur upon the taking up of business activity in the territory of the
Republic of Poland in the form subject to the CEIDG procedure’’. However,
it should be emphasized that this is a general conclusion, referring to cases
of full freedom of business activity. Polish law provides for types of business
activity in which this freedom is restricted, the so-called regulated business
activity. In order to undertake and perform it, it is additionally necessary
to obtain a concession, permit or entry in the register of regulated activities.
It should be added that if the stay on the territory of the Republic of Poland
of a Ukrainian citizen being an individual entrepreneur ceases to be legal
in the light of the provisions of HeUkrCitA or ForeA, then such person
is subject to deletion from the CEIDG (Art. 23, Section 3 of HeUKrCitA).

7 Szafranski D., in: ed. Drembkowski P. (2022). Ustawa. .., Commentary on Article
23, Thesis 11.
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OCOBJIMBOCTI MIPABOBOT O PEI'YJIIOBAHHSA JOTPUMAHHSA
3AKOHOJABCTBA ITIPO TUIITY HA 3AXUINNEHUX OB’€EKTAX

3anosn IBanna IBaniBHa
KaHOuoam 1opuoudHUX HayK, OOyeHm,
doyenm xKageopu 3a2anrbHONPABOBUX OUCYUNTITH
Hayionanvroeo ynisepcumemy «Odecbka MOPCbKa akademisiy
M. Odeca, Yrpaina

Bigmosimao mo cr. 3 Koncrutyuii Ykpaiuu JtoguHa, 11 KHTTS
1 3I0pOB’S, YeCTh 1 TiJHICTh, HEIOTOPKAHHICTH 1 Oe3leka BH3HAIOTHCS
B YKpaiHi HallBUIIIOI0 COLIILHOIO LIHHICTIO. YTBEP/PKEHHS 1 3a0€3MeueHHs
TpaB i cBOGOI JIOAMHK € TOIOBHIAM 000B’13K0M aeprkasn’. CaMme TOMy GYI10
NPUIHATO HW3KY HOPMAaTHBHO-TIPABOBHX AaKTIiB, IO PETYJIIOIOTH 3aXHCT
3[I0pOB’S HACENICHHS, 30KPeMa, IO CTOCYIOTHCS 3aXHCTY BiJ IIKiUIMBOTO
BIUIUBY IIyMY.

Iym — e Oynp-skuii HeOaXkaHUN 3BYK, IO CIPUHAMAETHCS HETAaTUBHO
gepe3 Te, IO BiH 3aBakae CIIyXOBOMY CIPHHAHATTIO, IepepoOIli, mepenadi
(pedoBa KOMyHiKallis) KOPUCHOT 1H(1)opMau11 MOPYIIY€E COH Ta Bl}ll‘[O‘II/IHOK
| THM CaMEM 3aBJIa€ IKO/H 30POB’I0 JTIOIMHH i 3HIKYE ii IpaIie3aTHiCT .

3arajom IIyM HaJIeXHUTh A0 3arajbHO(I310JIOTIYHUX MOIPA3HUKIB, SIKi,
3a TMEBHUX OOCTaBMH, MOXYTb BIUIMBAaTH Ha OIJBLIICTh OpraHiB Ta CHCTEM
OpTraHi3My JIIOJIMHY, 1110 MOYKEe CIPUYMHUTH HACTAaHHS HEraTHBHHUX HACIiJKiB
Uit 11 370poB’s. Tak, 3a MaHUMH MEIUKIB, MHisl IIyMy MOXE CHPUYHHUTH
HEpBOBI, CEPLEBO-CYIUHHI 3aXBOPIOBAHHS, BUPA3KOBY XBOPOOY, MOPYIICHHS
O0OMIHHUX TIPOIIECiB Ta QYHKIIIOHYBaHHS OPTraHiB CIyXy TOIIO .

xepena mymy MOXyTb OyTH pI3HMMH: BHYTPIIIHIMH, SIKIIO BOHH
po3ramioBaHi B OyIWHKY 3 MPHUMIMICHHAMH 1 30BHIIIHIMH, SKIIO BOHH
po3ramioBaHi 30BHI OyIOWHKY, aie B Oynb-KOMY BHIIQJAKYy piBeHb Ta
TPHUBAIICT IIyMY PETYITIOETHCS 3aKOHOM.

Came TOMy Ha OpraHd BHKOHaBYOI BJaJM, OpPraHH MiCIEBOTO
CaMOBPSTyBaHHA, MiANPHEMCTBA, YCTaHOBH, OpraHi3amii Ta TpoMalasH Ipu

! Koncruryuist VYkpainu Bif 28 4EpBHSA 1996 p. URL:

https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
JleprkaBHi caHiTapHI HOPMH JOMYCTUMHX PIBHIB IIYMY B MPUMIIICHHSIX XHTIOBHX Ta
IpPOMaJICBKHX OyJIHMHKIB 1 Ha TEpUTOPIi kKUTIOBOI 3a0y/I0BH, 3aTB. Haka3oM MiHicTepcTBa
0XOpOHH 3710poB’s Ykpainu 22 mororo 2019 p. Ne 463. URL: https://zakon.rada.gov.ua/
laws/show/z0281-19#4
Tperbsikor O. B. Oxopona mnpaimi. BriuB 1iymy Ha OprafisM JHOIUHU.
https://subj.ukr-lit.com/oxorona-praci-tretyakov-o-b-vpliv-shumu-na-organizm-lyudini/
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31ifiCHeHH]I OyAb-sKUX BUJIB JISUTBHOCTI 3 METOIO BiJIBEPHEHHS 1 3MEHILICHHS
IIKiJTUBOTO BIUIMBY IIYMY Ha 340POB’sI HACENIEHHS, TIOKJIAIaeThCa 000B’ I30K
3MIACHIOBATH  BIAMOBIAHI ~ OpraHi3aifiifHi, TrOCMOJAPCHKi,  TEXHIYHI,
TEXHOJIOTIYHI,  apXiTeKTypHO-OyHmiBeNbHI Ta  IHIII  3aX0mU  IIOJO
HOTepeHKEHHS. YTBOPEHHsI Ta 3HIDKCHHS LIYMY 1O PIBHIB, YCTaHOBJIEHHX
CaHITAapHUMHU HOpMaMH. TakoXx BOHHU MOBHHHI 3a0e3medyBary, o0 mix yac
poboTH 3aknmaniB  TPOMAJCHKOTO XapdyBaHHS, TOPTriBIi, I[OOYTOBOTO
00CITyrOBYBaHHS, PO3BRXAIBHOTO Ta TPajJbHOrO Oi3Hecy, KyJIbTYpH, IpH
MPOBE/ICHHI KOHLEPTIB, IHCKOTEK, MACOBHX CBATKOBHX 1 pPO3BaKaIIbHUX
3aX0MiB TOIIO piBHI 3BYYaHHS 3BYKOBIOTBOPIOBAJIFHOI amaparypd Ta
My3WYHUX I1HCTPYMEHTIB y TpPHUMIIICHHAX 1 Ha BIAKPUTHX IUTOMIAIKaX,
a TaKoXX PiBHI OIyMy B IMPWJIETVIMX 0 HUX JKWIHX 1 TPOMAJACHKUX OYHiBIIAX,
10 He MIePEBUIIIYBAIN PiBHIB, YCTAHOBJICHHUX CaHITAPHUMH HOPMaMH.

Oco0muBoro 3axucTy 3 OOKYy OpraHiB BHKOHABYOI BJIAIH, MiCIIEBOTO
CaMOBpS/IyBaHHs, MIANPUEMCTB, YCTaHOB, OpraHizamii Ta TpoMajasH
NOTpeOyIOTh TaK 3BaHi 3aXMIleHi 00 exTh: 1) xuiai Oy IMHKU 1 NpUOYIUHKOBI
TepuTopii; 2) JIKyBaJbHI, CAHATOPHO-KypOPTHI 3akiianu, OYAMHKU-
IHTepHATH, 3aKIagM OCBITH, KYJIBTYpH; 3) TOTeNi 1 TYPTOXHTKHY;
4) po3TamioBaHi y MeKax HaceleHWX IYHKTIB 3aKjagd TIpOMaaChKOTO
XapuyBaHHs, TOPriBJi, MOOYTOBOTO OOCITyrOBYBaHHS, PO3BKAILHOIO Ta
rpaipHOTrO Oi3Hecy; S5) iHmi OyniBmi i cCHopyaw, B SKHX HOCTIHHO 4H
TUMYacoBO IepeOyBaloTh JIOAM; 6) MapKd, CKBEPH, 30HHM BiAMOYHMHKY,
pO3TamIoBaHi Ha TEPUTOPii MIKPOPAHOHIB 1 TPYTI JKUTIOBUX OYAMHKIB.

Iym Ha 3axumeHNX 00€’KTax NpH 3HIHCHEHHI OyIb-SKHX BHIB
TSUTBHOCTI HE TIOBWHEH TIEPEBUINYBAaTH PiBHIB, YCTAaHOBJICHUX CaHITAPHIMH
HOPMaMH ISl BiAMOBigHOTO wacy moGu’. Tak, JlepKaBHHMH CaHiTApHHMH
HOPMH JIOyCTUMUX PIBHIB IIyMy B MPUMIIICHHAX OJKUTJIOBHX Ta
IPOMaJICBKUX OYAMHKIB 1 Ha TEPUTOPIi JKUTIOBOI 3a0yJ0BH, 3aTB. HAaKa30M
MinicTepcTBa OXOpoHH 310poB’st Bix 22 motoro 2019 poky Ne 463
nepea0aYeHo PiBeHb IIyMY JJIs KUTJIOBHX MPHUMIIICHB )uTia | kareropii Ta
JKUTJIOBUX TMPHUMINICHh OYJIUHKIB BIAMOYMHKY, MAHCIOHATIB, OYJIMHKIB-
IHTepHATIB IS JIFOJICH MOXMIIOTO BIKY Ta iHBaminiB — B AeHb 40 nBA, a B HOUi
— 30 nbA, KIMHAT B TypTOXHUTKAX: B IcHb — 45 n1bA, a B HOUl — 35 LLBAs.

Kpim Toro, y HiuHMI Hac, i3 ABaAUATH Apyroi 10 BOCEMOi T'OAWHM Ha
3axXUIIEHNX 00’ €KTaX 3a00POHSIOTHCS TYYHHH CITIB 1 BUKPUKH, KOPHCTYBaHHS

* po 3abe3meyeHHs CaHITAPHOTO Ta eriIeMiTHOro GIAaromoIyyds HACCICHHS: 3aKOH
Vkpainu Bix 24 mororo 1994 p. Ne 4004-XI11. URL.: https://zakon.rada.gov.ua/laws/show/
4004-12#n943

® JlepraBHi caHiTApHI HOPMH JOMYCTHMHX PIBHIB IIyMy B TIPHMIIICHHSX KHTIOBHX Ta
IpoMaJICEKHX OYAMHKIB i Ha TepUTOpil XKUTIOBOI 3a0yNOBY, 3aTB. Haka3oM MiHicTepcTBa
oxopoHu 310poB’st Ykpainu 22 mororo 2019 p. Ne 463. URL: https://zakon.rada.gov.ua/
laws/show/z0281-19#Text
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3BYKOBIATBOPIOBAJIBHOIO amapaTyporo Ta iHIIMMH JDKepeaaMd Io0yTOBOTO
LIyMy, MPOBEICHHS CAIOTIB, ()e€pBEepKiB, BUKOPHUCTAHHS MIPOTEXHIYHUX
3aco0iB.

Takox Ha 3axUIIEHUX 00’€KTaXx OOMEXYeTbCS Yac 3AIHCHEHHS
PEMOHTHHX POOIT, IO CYIPOBOKYIOTHCS IIIYMOM: 3a00POHSETHCA Y poOoUi
JTHI 3 MBAANATH MEPINOi O BOCHMOI T'OJMHU, a y CBATKOBI Ta HepoOoui mHI
(Hoguwuit pik, PiznBo Xpucrose, Benuknens, JeHp HezanexHOCTI YKpaiHu Ta
iH.) — niIog060Bo. I[IpoTe i3 3a3HAYCHOTO INpaBHWJA € BUKIIOUCHHS: y pasi
OTPUMaHHS 3rOOM MEMIKAHIIB YyCiX MPWICTJIMX KBapTHP PEMOHTHI Ta
OymiBenbHI POGOTH MOXYTh HPOBOJMTHCS y CBSTKOBI Ta Hepoboui mHi'.
BbavaeTpcs, 110 Take NpPaBOBE PETYNIOBAHHS IOTpeOye BHECEHHS 3MiH,
OCKITBbKM, 3a3BHYaif, IIyM BiJ pPEMOHTHHX Ta OyAiBeTbHHX pOOIT
MOLTUPIOETHCS HE JIMIIEe Ha TEPUTOPIii MPHIIETTINX KBApTHUD, a i 3a iXHI MexXi.
Y Oynop-sKOMy BHUIAIKy, BJIaCHHK a00 OpeHAap NpUMIIIEeHb, y SIKUX
nepea0ayaeThCsl MPOBEACHHS PEMOHTHUX POOIT, 3000B’sI3aHUI MTOBIIOMHTH
MEIIKaHIIB NPWIErNIUX KBapTUP NPO MOYATOK 3a3HAUYeHHX POOiIT. 3araiom
IIyM, IO YTBOPIOETHCS TIiJ] Yac MIPOBECHHs Oy IiBEbHUX POOIT, HE TOBUHEH
MepEeBHIIYBaTH CaHITAPHUX HOPM IIIJI01000BO.

Oco0muBe Micue cepell 3aXUIIEHUX 00’ €KTIB MMOCIIAIOTh XKW OYANHKA
(MpUMIIIEHHS), OCKIJIBKH caMe B CBOIX OCENSIX JIIOJH MPOBOASATH HaiOlnbIe
yacy i TOMy TaM Ma€ OyTH CTBOPEHO YMOBH, IO HE 3aUIKOISTH IXHBOMY
¢izmunoMy Ta ncuxiuHomy 3mopos’to. Came Tomy B IlpaBmiax
KOPHUCTYBaHHS TIPUMIIIECHHSAMH >KATJIOBHUX OYAWHKIB 1 TYPTOXXHTKiB, 3aTB.
nocranoBoro Kabimery Minictpis Vkpainu Bix 8 xosrHst 1992 poxy Ne 5727,
MpoAyOIBOBaHO BHWIIE3a3HAYCHI TOJOXKCHHSA IIOMO JOTPUMAHHS THIII
B HIYHHUH Yac Ta MPOBEICHHS PEMOHTHHUX POOIT.

HeoOxigHo 3a3HauYuTH, IO BKa3aHi 3aKOHOMABYl OOMEXEHHS II0JI0
KOPUCTYBaHHSI JKUTJIOBUMHU MPUMILIEHHSAMH (OJJHOKBAPTHPHUMH OYIMHKAMH,
KBapTUpaMH y 0araToOKBapTUPHUX OYIMHKAX, XMTJIOBHMH HPUMILICHHIMU
Yy TYPTOXXHUTKax Ta iH.) € OOOB’SI3KOBUMH, SIK JUIS BJIACHHKIB >KHUTIIOBUX
NpUMILIeHb 1 wieHiB iXHIX ciMel, Tak 1 Juisi KOpHCTyBadiB (HaiiMauiB,
OpeH/IapiB) KUTIOBUX MPHUMIIICHD, a TAKOXK IS TOCTEH Ta IHIINX OCi0, sKi
TUMYaCcOBO 1epeOyBarOTh B KU TIOBHX NMPUMIIICHHSX.

Kpim Toro, mi BuMOrm MOXYyTh (iKCcyBaTHCs, JJOIIOBHIOBATHCS
Ta JeTali3yBaTHCs B JIOKAJIHLHUX HOPMATHBHHX aKTaX, IO PO3POOIISIOTHCS

8 Jlep:xaBi caHiTapHi HOPMH JOIIYCTHMIX PiBHIB IIyMy B IPHMIIICHHSX XHTIOBHX Ta
TpOMaIChKUX OYyIUHKIB i HA TEPUTOPII KUTIOBOI 3a0yM0BH, 3aTB. HaKa30M MiHicTepcTBa
0XOpOHH 3710poB’st Ykpainu 22 mrororo 2019 p. Ne 463. URL: https://zakon.rada.gov.ua/
laws/show/z0281-19#Text

7 paBuia KOPUCTYBAHHS NPUMILIEHHAMH KUTIOBUX OYIMHKIB i 'yPTOKUTKIB, 3aTB.
noctanoBoro KaOinery MinictpiB Ykpainu Big 8 »xoBtaHs 1992 p. Ne 572. URL:
https://zakon.rada.gov.ua/laws/show/572-92-%D0%BF#Text
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Ta  3aTBEPKYIOThCS  OalaHCOYTpUMYyBadaMH  JKUTJIOBHX  OyAWHKIB:
KEepYIOUYUMH KOMIaHIsIMH, 00’ € JTHAHHSAMH CITIIBBJIACHUKIB 0araTOKBapTHPHOTO
OyAMHKY, )KUTJIOBO-Oy/AiBEIbHIUMHU KoomepaTtuBaMu Ta iH. Lle MoxyTh OyTh
TPaBU/IA MPOKUBAHHS B 0AraTOKBAPTHPHHX JKHTIOBHX KOMILIEKCaX® abo
npaBWia MPOKUBAHHS Ta IOBO/KEHHS Ha TEPUTOPIi NMEBHHUX >KUTIOBUX
KOMIUIEKCIB Ta IHIN aKTH, SIKi pO3pOOJAIOTHCS BIANOBITHO 1O BHMOT
3aKOHO/IaBCTBA 1 € 00OB’SI3KOBUMH JI0 BUKOHAHHS 0CO0aMH, SIKi 3HAXOISITHCS
B )KUTJIOBHX Ta HEKHUTIOBHUX MPUMIIIEHHSX [[LOI'0 KOMILIEKCY 200 OyAMHKY.

OpHak 3a3HadeHi BUMOTH IIONO JOAEP)KaHHSA THIIl Ta OOMEXEHb
TIeBHUX BUAIB JISUTBHOCTI, IO CYIPOBOUKYIOTECS IIIyMOM, HE ITOIIUPIOIOTHCS
Ha BUMAgKu: |) 37ifiCHEHHS B 3aKpUTHX NPUMIMICHHSIX OYAb-IKUX BHIIB
JISUTBHOCTI, IO CYHPOBOMKYIOTHCS IIYMOM, 3a YMOB, IIO BHKIIIOYAIOTh
MPOHUKHEHHS IMyMy B NPWIETN NPUMIMIEHHS, B SAKHX IOCTIHHO YH
TUMYacoBO TepeOyBaroTh JIOAW; 2) 3IiHICHEHHS B 3aKPUTHX HPUMIIICHHIX
Oy/Ab-SIKMX BH[IB [iSUIGHOCTI, IO CYNPOBOKYIOTHCS IIYMOM, 32 YMOB,
IO BUKIIOYAIOTh TPOHMKHEHHS IIYMy 3a MeXi TakuX IpPUMILICHb;
3) momepemkeHHs1 Ta/abo JiKBimamii HacHiIKIB aBapiid, CTUXiliHOro JunXxa,
IHIIUX HAJI3BUYAWHUX CHUTYyallil; 4) HamaHHS HEBIIKIAIHOI JOIOMOTH,
ToTIepe/DKEHHST 200 MPUNMHEHHS IPaBONOPYLIEHb;, 5) TONEepeKEHHS
KpaJIiKOK, IIOXKEX, a TaKoXK BHUKOHAHHS 3aBAaHb LWBUIBHOI OOOPOHH;
6) mpoBeneHHS 300piB, MITHHTIB, JEMOHCTPAIild, TOXO/IB, 1HIINX MaCOBHX
3aXO0/iB, PO SIKi 3aBYACHO CHOBIIIEHO OPTaHW BUKOHABYOI BIaM YU OPTaHU
MICIIEBOTO CaMOBPSIyBaHHSA;, 7) poOOTH OONagHaHHA 1 MEXaHI3MiB, IIO
3a0e3MedyIoTh KUTTEASUIBHICTD KIITUX 1 TPOMAACHKUX OyiBeb, 33 YMOB
BXXHATTA HEBIOKIAOHUX 3aX0MiB IIIOJ0 MAaKCHMaJIbHOTO OOMEXEHHS
NPOHUKHEHHS IIyMy B MpPWIEIT TPUMILICHHS, B SKUX IOCTIHHO YH
TUMYacOBO NepeOyBalOTh JIOJIU; 8) BII3HAUCHHS BCTAHOBJIEHUX 3aKOHOM
CBATKOBHX 1 HEPOOOYMX JIHIB, AHIB MICT, IHIIIMX CBST BiANOBITHO 0 PIIICHHS
MicieBoi pajy, IPOBEACHHs CIOPTHBHUX 3MaraHb; 9) MpoBeIEHHS CAJOTIB,
(deepBepkiB, IHIMX 3aX0/iB 13 BHUKOPHCTaHHSM BHOYXOBHUX pEUOBHUH
1 mipoTeXHIYHMX 3aco0iB y 3a00pOHEHWI 4Yac 3a TIOTOJUKEHHSM i3
YIIOBHOB&KEHUM OpPraHOM  MICIIEBOTO CaMOBDSAYBaHHS B  IOPSIKY,
nepe0ayeHoMy TIpaBWIaMH JIOJICp)KaHHS THINI B HACEJICHMX ITyHKTax
1 TPOMAJICEKHUX MiCISIX .

8 [IpaBuia npoxuBaHHsa B OararokBapTupHUX Komiuiekcax TOB «KADORR Group
Managementy. URL: https://management.kadorr.com/ua/information/pravila-
prozhivannya-v-bagatokvartirnix-zhitlovix-kompleksax

[Ipo 3abe3mnedyeHHs caHITapHOTO Ta EMiAEMIYHOrO OJAaroHoNyy4s HAaceJICHHS: 3aKOH
Vkpaian Big 24 mororo 1994 p. Ne 4004-XIl. URL: https://zakon.rada.gov.ua/
laws/show/4004-12#n943
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Otxe, myMm 0Oe33alepedyHo HETaTHBHO BIUIMBAE HA 370POB’S JIIOACH
1 3aBOaHHSIM OpraHiB Jep)KaBHOI BJIAAM Ta OPraHiB  MiCIIEBOTO
CaMOBpSIyBaHHS € pO3po0OKa 1 YJAOCKOHAJICHHS HOPMATHBHHX aKTiB,
10 PETYJIIOIOTH 3aXUCT HACEJICHHS BiJ IIKIJJIMBOTO BIUIMBY LIYMY, & TaKOX
BITPOBA/KEHHS JI€BOTO MEXaHI3My 3aXUCTY MPAaB JIIOJUHHU Y pa3i HOPYIIEHHS
3aKOHOJIAaBCTBA PO IIIyM, 0COOJIMBO Ha 3aXUIIEHUX 00’ €KTax.

DOl https://doi.org/10.36059/978-966-397-298-5-53

HAYKOBO-IPAKTUUYHH AHAJII3 3AKOHOJABYUX 3MIH
B COEPI HUBIVIBHO-ITPABOBOI'O PEI'YJIIOBAHHS BITHOCHUH
Y 3B’A3KY I3 BOEHHUM CTAHOM

Kopoen Cepriii OnexcanapoBuy
OOKMOp 10PUOUYHUX HAYK, npoghecop,
8.0. npe3udenma
Haykoeo-0ocnionoeo incmumymy nyoaiuno2o npasa
M. Kuis, Ykpaina

[ToBHOMacmTabHE 30poifHE BTOPTHEHHS pOCiiichkoi (eneparii Ha
TepuTopito Ykpainu 24 motoro 2022 poky 1 BBEIEHHS y 3B’SI3KYy 3 UM
B YKpaiHi BOEHHOTO CTaHy BIUIMHYJIO Maibke Ha BCi cepu CyCHiIbHHX
BigHOCcHH. Ha BHKIIOUeHHSM cTana i cdepa NpUBATHOIPABOBUX BiIHOCHH,
IO IOB’S3aHO MEpII 32 BCE 13 BHITAJKaMH 3alOAISHHS BOEHHHMH [isIMU
IIKO/IM XKHTTIO, 3I0POB’I0, MaifHy 0Ci0, MOpYIIEHHSI 0COOUCTUX HEMaltHOBUX
1paB, a TaKOXX 3 OO0 €EKTHBHOIO HEMOMJIMBICTIO 3MIHCHEHHS Ta 3aXHCTY
oco0aMM OKpeMHX IMBUIBHHX MpaB 4YM BHKOHAHHS NHBUIEHO-TIPABOBHX
000B’513KIB y 3B’SI3Ky 13 BOEHHMMH MAiIMH Ta OOMEXEHHSMH, 3yMOBJICHUMHU
BBEJICHHSIM BOEHHOTO CTaHy Ta €0 IPaBOBOIO pPEXHUMY THMYAcOBO
OKyTIoBaHoO1 Tepuropii. Lle motario # oxpemi 3MiHH B IUBIIHHO-TIPABOBOMY
perymoBanHi. [Ipumdomy meBHi 3minn BinOymucs me 3 2014 poxy — Big
MOYaTKy AHTHUTEPOPUCTHYHOI omepamii Ha cXomi YKpaiHH Ta THMYacoBOi
okymanii AP Kpum i tepuropiii Jlonenskoi Tta Jlyrancekoi obGmacteid, a
Takok y 2020 pomi y 3B’S3Ky i3 BCTAHOBJCHHSAM Ha TepUTOpil YKpainu
KapaHTHHY, 1 Il 3MiHH BCe III¢ 3aIUIIAI0ThCS aKTyaTbHUMH TIPH PETyIIOBaHHI
LIUBUILHUX BIIHOCHH U Y TE€pioJl BOEHHOTO CTaHy.

BpaxoByroumn, 110 3MiHH B IIMBUIbHO-TIPAaBOBOMY PETYJIFOBAaHHI, PO SIKi
HIEThCs BUIIE, TIOB’A3aHI i3 BOEHHHM CTAaHOM (30KpeMa i3 BOEHHUMH JTisIMH ),
TOMy 3a3HayeHa OOCTaBMHA SBJsIE cOOOIO BIJIIOBIAHUM IOpUANYHUN (akT
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B MEXaHi3Mi LWBUIHHO-TIPABOBOTO pETYNIOBaHHA. B3fBImIM 32 OCHOBY
chopmynboBane I'.B. JIylpkoto BU3HA4YEHHS IOPUANYHOTO (HaKTy TUMUYACOBOT
OKynauii’, MO)KEMO BU3HAYMTH BOEHHUH CTaH SIK IOPUAWYHUNA (akT, SKUH
€ (hakTOM-peanbHICTIO, COI[iaIbHOK OOOPOTHOK TPUBAIOYOI TOI€0,
SBUIIEM pEalbHOi Ta TMpPaBOBOI [IHCHOCTI, 3yMOBJEHUM BiHCBHKOBOIO
arpeciero pociiicekoi (exnepanii npotd VYKpaiHM, Ha YITKO BU3HA4YCHIiH
TepUTOpii, SKWUI BIANOBIIHO 10 BHECEHHX IO LMBUIFHOTO 3aKOHOJABCTBA
3MiH CTaB IOPUINYHOI0 YMOBOIO 3/1iHCHEHHS 1 3aXUCTy OKPEMHX LHBLILHUX
IIpaB Ta BUKOHAHHS IIMBUILHO-TIPABOBUX OOOB’S3KiB; BUCTYNHUB CIIPHSIOUNM
IOpUINYHUM  (DakTOM, 3aBASKH SIKOMY BHHHUKAaIOTh, 3MIHIOIOThCA a0o
TIPUMUHSIIOTHCS OKpPeMi IUBLIBGHI BiIIHOCHHH, TpaBa, 00OOB’SI3KH 1 NUBiJIbHA
MPaBOCYO’ €EKTHICTD.

OckimbKM  BHAcHigok 30poiftHOi arpecii pocificekoi  eneparii
BiIOYBA€THCSA TUMYACOBA OKYMAIlis TEPUTOPii YKpaiHu, IPaBOBHHA peXUM Ha
K BH3HA4YaeThCs 3akoHOM Ykpainu «IIpo 3a0esrmedeHHs mpaB i cBOOOX
IpOMaJIiH Ta TPaBOBHH pPEXKHUM Ha THMYACOBO OKYIOBaHid TepUTOpil
VYxpainu», skuil Xod U npuitHaTo 15 kBitHsa 2014 poky, npore sSKUil micns
BBEJICHHS BOEHHOIO CTaHy 3a3HaB BIAMOBITHMX 3MIH 3 ypaxyBaHHIM
cydacHuX peaniii. 3okpema 3akoHoMm Bim 21.04.2022 Ne 2217-IX Oymno
BCTAHOBJICHO OOMEKEHHsI PO3MIpIB 3arajibHOI IJIOINII (B MEXax MOKa3HHKIB,
BCTaHOBJIEHNX cTarTelo 266 IlomarkoBoro komekcy YkpaiHu) 00’€KTiB
KHUTJIOBOI HEPYXOMOCTi, $IKi € 00’€KTaMM IMOTEKH Ta pO3TaIlIOBaHi
(3apeectpoBaHi) Ha TepHUTOpii, MO MiCAS YKIAACHHS TAaKOTO IMOTEYHOTO
JoroBOpy Oylla THMYacOBO OKYIOBaHa, BIACHHUKIB SKUX, SKi MPOKUBAIOTH Ha
TUMYacOBO OKYIIOBaHIN TepuTopii abo mepemictmimces 3 Hel, Oyo 3BUTBHEHO
BiZ OOOB’SI3Ky TIOTalleHHS OCHOBHOI CyMH IIIOTEYHOrO KpEAUTYy Ta
HapaxoBaHUX BIACOTKIB 3a HUM (4. 6 cr. 15 3akony VYkpainm «IIpo
3a0e3rneueHHs mpaB i cBo0OJ rPOMAIsIH Ta MPABOBUI PEKUM HA TUMYACOBO
OKyHOBaHil TepuTopii YKpaium»).

[HI1i 3MiHM B IPaBOBOMY peryJIIOBaHHI BinOysmcs Bxke Oe3nocepeHbo
B TekcTi L{uBinbHOTO KOtekcy Ykpainu (B po3nini “IIpukiHuesi Ta nepexiaHi
nonoxxeHHs ). [IppdoMy gacTHHY ITUX 3MiH X04 i OyJI0 BHECEHO BiJ| TOYATKy
BCTaHOBJICHHSI Ha TepUTOpil YKpaiHW KapaHTHUHY (KW Hapasi MpOJOBXKEHO
no 30 xBitHs 2023 poky), MpOTe BOHHU 3aNUIIAIOTHCS AKTyalbHHUMHU
1 IPOOBXKYIOTh IiSITH Ta MIMPOKO 3aCTOCOBYBATHCH i B YMOBaX BOEHHOTO
cTtany. MoBa iime mepemyciM mpo 3MiHM B OOYHCICHHI (TIPOIOBKEHHI)
CTPOKIB TI0O30BHOI JaBHOCTi, CTPOKY 3aXHCTy IIEPEBaKHOTO IIpaBa
CIIBBIIACHUKA, CTPOKY YHMHHOCTI TOPYKH, TOOTO CTPOKiB, BH3HAUYEHHX
crartamu 257-259, 362, 559, 681, 728, 786, 1293 IIK VYkpaiuu. [Ipraomy

! Jlynska I'. B. (2021). IIpaBoBe 3abe3nedeHHs] OXOPOHM Ta 3aXUCTY LUBIIBHUX IIPaB
rpoMaJsiH Ha THMYacOBO OKYIOBaHill TepuTopii YKpaiHu : muC. ... HOKT. IOPHA. HayK.
IBano-®pankiBcbk, C. 48—71.
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CIOYATKY 3a3Ha4eHi CTPOKH OyJI0 MPOIOBXKEHO Ha CTPOK [ii KapaHTHHY
(3akon Bix 30 6epe3nst 2020 poxy Ne 540-IX), a 11pOro poKy — BXKE Ha CTPOK
Il BoeHHOTro crany (3akoH Bin 15 6epesns 2022 poky Ne 2120-1X).

BinOymucst 3MiHM 1 B IOPSIKY BUKOHAHHS O3WYaIbHUKAMH IIUBIJIBHO-
npaBoBuX (TpOmIOBMX) 3000B’s3aHb. 30Kpema, CIIOYaTKy, B MEpioX
3aificHeHHsT B YKpaiHi 3aXOiB IIOA0 PO3MOBCIOJDKEHHS KOpPOHaBipyCHOT
XBOpoOu Oysi0 3a00pOHEHO MiJBHUIIEHHS MPOLEHTHOI CTaBKU 32 KPEIUTHUM
noroBopoMm (3akon Binm 30 Oepe3nst 2020 poxy Ne 540-IX) ta BomHOYac
3BUTFHEHO MMO3MYANBHUKIB BiJI 000B’S3KIB CINIAaTH Ha KOPUCTH KPEIUTONABIIS
(mo3uKomaBIsl) HEYCTOMKH, mTpady, IEHI 3a MPOCTPOUYCHHS BHUKOHAHHS
TPOLIOBOTO  3000B’s3aHHA 3a JOTOBOPOM, BIANIOBIZHO OO  SIKOTO
mo3MYanbHUKy Oyimo HamgaHo KpenuT (To3uKy) OaHKOM abo iHImINM
KkpenutomaBneM (mo3mkonaBieM) (3akoH Bim 16 uwepBHa 2020 poky
Ne 691-IX); a Bke B mepiol BOEHHOTO CTaHy OyJI0 BCTAHOBJICHO, IO
MO3UYAIbHUK 3BUILHAETHCS BiJ BiAMOBIIAIbHOCTI, BU3HAUEHOI CTAaTTEIO 625
uporo Kopnekcy, a takox Bix 00OB’SI3Ky CIUIaTH Ha KOPHCTh KPEAMTOAABLIS
(mosukozaBis)  HeycToiiku  (wTpady, meHi) 32 INPOCTPOYECHHS
MO3WYaJbHUKOM BHKOHAHHS TPOLIOBOTO 3000B’s3aHHS 3a JOTOBOPOM,
BiJINIOBIJTHO JIO SIKOTO TO3WYAJBHHUKY OyJI0 HAJaHO KPeauT (MO3HMKY) OaHKOM
a00 IHIIMM KpeauToaaBieM (mo3ukojaBieM). Bonnouac Oyno mependadeHo,
mo Heycroika (mrpad, meHs) Ta iHII IUIaTexi, CIulaTta sSKuX IependadeHa
BiJIIOBiTHIMH JOTOBOpPaMH, HapaXxoBaHi BKIFOYHO 3 24 jroToro 2022 poky 3a
MIPOCTPOUYCHHS BUKOHAHHS (HEBMKOHAHHS, YACTKOBE BUKOHAHHS) 32 TaKUMHU
JIOTOBOpaMH, MiAJATAIOTh CIHCAHHIO KPEOWTONABIEM (TIO3MKOIABIIEM)
(3akon Bix 15 6epesns 2022 poky Ne 2120-IX).

BaxniBoto [yisi peryJroBaHHs OPEHHUX BIJIHOCHH B NEPiOJl BOEHHOTO
CTaHy cCTaja HOpMa, 3alpoBa/DKeHa 1€ 3 TOYaTKOM BCTAHOBIICHHS
KapaHTHHY, CTOCOBHO 3BUIbHEHHs HaliMaya BiJl IUIaTH 32 KOPHCTYBaHHS
MaifHOM BiIMOBIMHO 70 YacTWHU moctoi ctatti 762 1K Ykpainu Ha nepion
nii xapantuny (3akon Bim 30 Oepesns 2020 poxy Ne 540-I1X); mizHimre
3aKOHOJABIIEM OyJi0 pO3IIUPEHO TMEpeliK 3aXOMAiB, 3alpOBaKEHUX
Ccy0’€KTaMH BIaJHUX MOBHOBaXXEHb, SKUMH 3a00pOHSIOTHCS TEBHI BUAN
TOCTOAAPChKOi MiSTIBHOCTI 3 BHKOPHCTAHHS OpPEHIOBAHOTO MaifHa, abo
3aX0/1, SIKUMH 3a00pOHSIEThCS TOCTYH J0 TaKOro MaifHa TpeTix ocid (3akoH
Bim 13 xBitHa 2020 poky Ne 553-IX); Ha croromHi X /i€ akTyanbHa
i B yMOBaxX BOEHHOTO CTaHy HOpMa, 3TiJTHO 3 KOO IUIaTa 32 KOPUCTYBaHHS
HEPYXOMHM MaifHOM (HOT0 YacTWHOIO) MiUIATae 3MEHIICHHIO 32 BUMOTOIO
HalimMaya, AKW{ 371HCHIOE TiANPHEMHHUIBKY MiSTIBHICTD 3 BHUKOPUCTAHHAM
LbOr0 MaiiHa, BIPOJOBXK YCbOI'O 4Yacy, KOJM MaHHO HE MOIJIO
BUKOPHCTOBYBATHCS B MiANPUEMHHIBKIA MiSJIBHOCTI HailMaya B MOBHOMY
o0cs131  uepe3 3ampoBajpkeHI oOMexeHHs Ta (abo) 3aboponu (3axkoH
Big 16 uepBHst 2020 poky Ne 692-1X).
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OpnowacHO i3 3MiHamMu 10 3akoHy Ykpaiam «lIpo mpaBoBmii ctartyc
0ci0, 3HMKIMX Oe3BiCTHM 3a OCOOJMBHX OOCTaBHH», OYJIO 3aIpOBaPKEHO
MOXKJIMBICTE BCTAHOBJIECHHS OITIKM HaJ MailHOM 0cCoOHM, 3HHUKIIOI Oe3BicTH
«3a 0co0HMBUX OOCTaBUHY», L€ IO YXBAJICHHS CY/IOM PILLIEHHS PO BU3HAHHS
i Oe3BicHO BimcyTHhOI (3akoH Big 14 kBiTHS 2022 poky Ne 2191-1X),
0 Ma€ CIPHATH OXOPOHI 1 3aXMCTy MaiHOBHX IHTEpeciB 0cCi0, 3HUKIIUX
6e3BicTi B yMOBax BiliHH.

BonmHowac B yMOBaX BOEHHOTO CTaHy 3aJIMIIAIOTHCS AKTYaIbHHUMH
3MiHH, TTOB’A3aHi 3 OCOONMBOCTSME 3IHCHEHHS i 3aXUCTy UUBUITHHUX IpaB
ocobaMu, SKi TPOXKHUBAIOTH HAa THMYACOBO OKYIOBaHI pOCIHCEKOIO
(beneparmieto Teputopii YKpaiHu, sKi 3a3HATH «TEPUTOPIAIBHUXY MEPEIIKOT
y 3HOIiHCHEHHI OKpeMHX NHWBIIBHHX TMIpaB, 30KpeMa IIpaBa BJIACHOCTI
Ha HEpyXOMe MaifHO, IpaBa Ha CIAaJKyBaHHS, HMiANPHEMHHUIBKY IiSUTbHICTB,
cBOOOy IepecyBaHHs, IIpaBa Ha CyJOBUH 3aXHCT, MOXJIMBICTH IEpiKaBHOT
peectpanii dakriB HapomkeHHs 1 cmepti B opranax PALIC Ykpainu Tomio.
KpiM TOro BCTaHOBIEHO, W0 Ha THUMYacOBO OKYIOBaHIN TepUTOpIl
HOIIUPIOETBCS OCOOJIMBUI NPAaBOBUH PEKMM BUMHEHHS IMPABOYUHIB OO
HEpYXOMOTo MaiiHa, Ha0yTTsl Ta IPUIIMHEHHS IpaBa BJIACHOCTI Ha HEPyXOMe
MaifHO, SIK€ 3HaXOMUTHCS Ha THMYAacCOBO OKYIOBaHIH TEpHUTOPIi, 3MIHIOETHCS
MICIIC BIAKPUTTS CHAIIIMHHU, SKIIO OCTaHHIM MICIEM MPOXHBAHHS
CTAJIKOZABIIS € THMYAcOBO OKYIIOBaHA TEPUTOPIs Tomo (3aKkoH Bij 15 KBiTHA
2014 poxy Ne 1207-VII). Tomy B yMoOBaxX BOEHHOTO CTaHy Ul HayKH
LUBITGHOTO IPaBa MPOJOBXKYIOTH 3AJIMIIATHCS AKTYaJbHUMH JOCHIIKESHHS
TEOPETUYHHUX 3acaj]] 1 MPAaKTHYHHUX TPOOJieM, IMOB’SA3aHUX 13 TapaHTiAMU
3MIHCHEHHS, OXOPOHM 1 3aXHCTy IMBUIFHUX IpaB TaKMX OCi0 HA BKa3aHUX
TEPUTOPISX.

BopHouac BapTo BH3HATH, [0 YacTHHA 13 HABEACHHUX 3MiH
3aJMIIATUMEThCS aKTyaJbHOI ¥y TICIHSBOEHHUWH Tepioa, apke 10
BiJTHOBJICHHSI CKOHOMIKH JICPXKaBH 1 MIJBHUINCHHS PIBHS OXOJIB TPOMAJISH
e TPUBAJIMK Yac ICHyBaTUME HEOOXIIHICTh BiJICTPOUYEHHS BUKOHAHHS
BJIACHMKAaMH JKHTIOBOI HEPYXOMOCTI Ha JICOKYNOBaHUX TEPHTOPISIX CBOIX
3000B’s13aHb 3 TIOTAIIEHHS OCHOBHOI CyMH INOTEYHOTO KpEAuTy Ta
HapaxOBaHUX BIJICOTKIB 3a HHUM (30KpeMa dYepe3 HECIPOMOXKHICTH O0cCi0,
TIEPEMIIIIEHNX BHACIIIOK BOEHHOTO KOH(IIIKTY, ITOBEPHYTHUCH OO CBOTO
IMOTEYHOTO XKUTIAa a00 BHACTIMOK HOTO pyWHYBAaHHS), a TAKOX 3BUTHHEHHS
Bil BIANOBIHAaTBHOCTI 3a TPOCTPOUYCHHS BUKOHAHHS IT03WYAIbHUKAMUA
TPOIIOBOTO 3000B’s3aHHS 3a JOTOBOPOM Kpenauty (mo3mku). IleBHmii wac
3aIUIIUTHCS aKTYaIbHOIO ¥ HEOOXITHICTh 3MEHIIIEHHS 32 BUMOTOI0 HaiiMada
IUIaTH 332 KOPUCTYBaHHS HEPYXOMHM MaiHOM, sIK€ BHKOPHCTOBYETHCS HHM
B MiIMIPUEMHHUIIBKIH TisSTTHHOCTI.

HacamkiHens BapTo 3ayBaKMTH, L0 HE3BAKAIOUU HA Te, IO 3a3HAa4YEH]
3MiHU B LUBUILHO-IIPABOBOMY PETYJIIOBaHHI € (hparMEeHTapHUMH, IPOTE BOHU
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BIMIOBIAIOTh PEATisIM CHOTOACHHS 1 TPUBANICTh Ta HEOOXIAHICTH iX
3aCTOCYBaHHSI BaXXKO CIIPOTHO3YBAaTH, & TOMY, Ha Hall MOIJISI, JOPEUYHUM
Oysno 0 BpaxyBatu BKasaHi 3MiHu i B Konmerniii onoBiieHHst [luBiisHOTO
KOJIEKCY YKpa'l'Huz.

? Koumenmis oHOBNICHHs L[MBiTbHOrO konekcy Ykpainu. KuiB : BunmaBHmumii mim
«ApTEK», 2020. 128 c. URL: https://drive.google.com/file/d/
1ExwdnngsmvpAZJtWi836Rr6-x1quaZJQ/view (mara 3Beprenns 10.04.2023).
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MOJII MAMHA OJAPY KK, IO € MIPEAMETOM INIOTEKH:
YU 3MIHATHCS MIJIXOU B CY1OBIN IPAKTHILI
B YMOBAX BIMHU?

Menxxysa Mapis BacuiiBaa
OOKMOpKA IPUOUYHUX HAYK, npoghecopKa,
3ACMYNHUYA OeKaHa PUOUYHO20 paKyIbmemy 3 HAyKogoi pobomu
JBH3 «Yorczcopodcwruti nayionansHuil yHigepcumenmy
M. Yorceopoo, Vrpaina

Biiina B YkpaiHi TpuBac BXe HOHaJ AEB’SATh POKiB, IPOTE MacuTadu
pyHHYBaHb 32 OCTaHHI YOTHPHAALATH MICAIIB, Hali0lbIIa Mirpamiiina kpusa
B €Bpomi 3 yaciB JIpyroi CBiTOBOI BilfHHM, 3yMOBWJIa YHCJIEHHI NpOOJIeMH
y cdepi 3aXUCTy K OCOOMCTUX HEMaWHOBHX, TaK 1 MalHOBHX IpaB. BiiiHa
3yMOBWJIa CHUTYyalilo, KOIW MIUIBHOHM POIUH pPO3’€AHAHI SK B MeXax
VYkpaiHnu, Tak 1 3aKOpAOHOM. PyiHYyBaHHS €KOHOMIKH Ta iH(PaCTPYKTYpH,
3pocTaHHs  0e3poOiTTS, 3aroCTpPeHHS EKOHOMIYHOI KpH3H 3yMOBHIIN
301IbIIEHHS MalfHOBUX CIIOPIB.

Sxmo pik Ha3aa, CIOCTEPIiTraiocs 3MEHIICHHS PO3ipBaHUX MUTIO0IB, TO
Hapa3i Iei MOKa3HWK Aenami OuTbIIe 3pOoCTae i3 KOPETyBaHHSM Ha YHCIO
rpoMazsH YKpaiHM, L0 BHIX&JIM 3aKOPAOH Ta OTPUMAIU IPUXUCTOK
i TuMyacoBMi  3axucr. [lpomecd  posipBaHHS ~ HUTIO0Y — YacTo
CYNPOBOJIKYIOTBCSI TIOALIOM TOAPYKHBOTO MalHa 1 y BUIAJKy BiJCYTHOCTI
OOTsDKEHb JIIOTh 3arajibHi IpaBWiia, a OT IOJO MaiHa, SKe € MPeIMETOM
INOTEKH BUHUKAIOTh ITUTaHHSI.

ITpu noxiny imoTe4HOro MailHa MOAPYOKS BAXIMBUM Ta HEOOXITHUM
€ cucreMHe 3actocyBaHHS HOpM CiMeitHoro kozxekcy Ykpainu, LluBinsHoro
Koziekcy Ykpainu Ta 3akoHy Ykpainu «lIpo imoteky».

BpaxoByroun, crarri 70-73 CK VYkpaiHu moapysxoks Mae IpaBo Ha
MoNij MaifHa, MmO € O00'€eKTOM TpaBa CHUTBHOI CYMICHOI BIACHOCTI SIK
JIOOPOBINBHO (IIUISIXOM YKIJIQAEHHS TOTOBOPY), TaK 1 B CYIZOBOMY TOPSIKY.
BuHMKae MUTaHHA, SIKUM YHHOM ITIO/11 MaliHa HMOAPYXOKsS BIUIMBA€E Ha IpaBa
imoTexoepKaTess Ta siKa JOJIs MPeAMETY iHOTeKu?

Crarrs 17 3akony VYkpaiam «IIpo imoTexy» MICTHTh UITKHH Ta
BUUEPITHUM MEPETiK MiJCTaB I MPUTTUHEHHS iMOTEeKH, a CT. 23 mependayae,
IO HaBiTh SKIO BINOYBCS Tepexis IpaBa BJIACHOCTI Ha MaiHo,
SKE € MPEeJIMETOM IMOTEKH A0 1HIIOT 0coOu (30Kpema 1 NMpH CIaiKyBaHHI 41
NPaBOHACTYITHHULTBI), iMOTE€Ka JAiHCHA JJIsi HOBOTO BJaCHHKAa HEPYXOMOIO
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MaiiHa, HaBiTh y THX BHUMAJIKaxX, KOJIH HOMy He Oyio BiJOMO NpO HasBHI
0OTSKEHHSI.

[onoxenns crarri 23 3akoHy Ykpainum «[Ipo inoreky» Oynu
i mpeameroM po3risiny KoncruryniiiHoro Cyny VYkpainu, sikuid JidnioB
BUCHOBKY, III0 METOIO IMOTEKH € CTUMYJIOBAHHs OOp)KHHMKA JI0 BUKOHAHHS
CBOiX 3000B's13aHb Ta 3amo0iraHHs HETaTHMBHUM HACIiJKaM, SIKi HACTAalOTh B
pa3i MOpYIIEHHS HUM CBOiX 3000B's3aHb. SIKIIO OOP>KHHMK MOpPYILIYE CBOi
3000B'A3aHHsI, IMOTEKOIEpKATENh MOXKE 3acTOCYBaTH 3axOAM IMBIIBHO-
MIPaBOBOI BIIIOBINANFHOCTI, BKJIIOYAIOYH 3BEPHEHHS CTATHEHHS HA MpeaMeT
imotexu. L{eti Bux 3a0e3nevueHHsT BUKOHAHHS 3000B's13aHb Mae OCOOIUBICTD —
MaiiHO Moke OyTH OOTSDKeHE IMOTeKO HE3aIeXKHO BiI 3MiHH oro
BJIACHWKA, IO CTBOPIOE PHU3WKMA BiJNOBINAIBHOCTI TMepen iMOTeKo-
JiepIKaTeNneM i KOKHOTO HOBOTO BIIACHHKA. "

AHami3 BKa3aHHWX IIOJIOKEHb [O3BOJISIE IIMTH BHCHOBKY, IIO TIPHU
YKJI3JIeHHI IMOTEYHOrO JIOTOBOPY Ta TepelaHHI MaifHa B IMOTEKy,
110 € 00’€KTOM IpaBa CIUIBHOI CyMiCHOI BJIACHOCTI MOJPYMOKS, O bIIHNA
TOJIUJT TAKOTO MaifHa HE MPU3BOJUTH JI0 IPUIUHEHHS IMOTEKH.

BaxnmuBuM € TakoXX BpaxyBaHHS IO3MLIH 3 I[bOI0 HPUBOIY
BepxoBHoro Cyamy. Tak, y mocranoBi Bim 25 mucromama 2021 poky
BepxoBuuii Cyx ycTaHOBUB, IIO NMO3WBa4, KW MOAAB IMO30B PO IO
MaifHa MoJIpy>Ks, 3HaB PO Te, 110 CIipHE MaltHO OyJI0 00TSIKEHE IMOTEKOIO.
L1i oOTsoxenHs Oynu 3apeecTpoBaHi B JlepkaBHOMY peecTpi pedOBHUX IpaB Ha
HEpyXOMe MaiHO i Oy/lM YMHHUMH Ha 9ac PO3TILAAY CIPaBH B CyIi MEpIIOi
iHcTaHmii. OxHaK OaHK, KU € IImoTeKoep KaTesieM CIipHOTO MaifHa, He OyB
3aMydeHHH M0 ydacTi y cmpaBi. B pe3ynpraTi OCKapKEHHS CyIOBOTO
pillieHHs, CyJa amnessuidHOl iHCTaHILii BBaXkaB, IO 3aMpPOIOHOBAHHIA
Mo3MBavYeM TMOJi MaifHa OyB HacmpaBli CHOPSIMOBAaHMH Ha yXHICHHS
OOpXKHUKOM BiJ] KPEAMTHHX 3000B's3aHb i MOPYIIyBaB MpaBa Ta IHTEpecH
TPeThOi 0cobM — irmorexoaepskarens. Lle cBiaumniIo npo HerOOPOCOBICHICTH Ta
3JI0B)KMBaHHS NpaBaM{ CTOPIH BiJHOCHO KpeauTopa. TakMM YHHOM, CyIl
NPaBUJIBHO BUPIIIMB BiIMOBUTH y 3a/I0BOJICHHI MO30BY NpO IMOJLT MaifHa
MOAPYXOKST B OOpaHMH ITO3MBavYeM CHOCi0, OCKUIBKH He OyJjo KOAHUX
cymepedok Mik cropoHami.’ V BHIAAKy, KOTH € CyJOBE DIlIEHHS Mpo
CTSATHEHHsT OOpry Ta HakJIaJeHHS apelmTy Ha MaiiHo, BepxoBumii Cyn
JIOXOANTHh BHUCHOBKY, IO MO MaifHa ICIsl yXBaJIEHHS TAKOTO CyJOBOTO

! Pimenus Koucrurymiitnoro Cyny Vipainm Bix 14 mumms 2020 poxy Ne 8-p/2020
y copaBi 3a KOHCTUTYWiHHOK ckaproio Jlepmemku Amxapis BikropoBuua 110710
BiganoBinHocTi KoHcrutynii YkpaiHuM (KOHCTHTYLIHHOCTI) IOJIOXKEHb YacTHUH IEPIIOi,
npyroi crarri 23 3akony Ykpainu «IIpo imorexky». URL: https://zakon.rada.gov.ua/laws/
show/v008p710-20#Text
IlocranoBa BepxoBrHoro Cymy Big 25 mucromama 2021 poky y cmpasi
Ne 2034/2-4324/11. URL: https://reyestr.court.gov.ua/Review/101519346
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piIeHHS MOXKHa BB@XKAaTH SIBHO HENOOPOCOBICHMM Ta INPHKIALOM
3JI0BKMBAHHS IIPaBaMM CTOCOBHO Kpexutopa. OCKUIBKH Taki Ail MOApYxoKs
MOXYTh HOPYIIMTH MaWHOBI IHTEpECH KpeAWTOpa Ta HalpaBieHI Ha
3amoGiraHHs 3BePHEHHS CTATHEHHS HA MAHHO".

Ha mamy nymky, 3arajioM cyqoBa MpakTHKa OO IMOALTY MaifHa
MIOJPYOKs, sIKe NepeOyBae B iMOTeIll MiJ 4Yac BiHM He MOBHHHA 3a3HAaTH
CYTTE€BUX 3MiH, HEOOXIJHO JOTPUMYBATHCS TAaKUX KIIOUYOBUX 3acaj:
MOJPYOKS Ma€ MpaBO Ha MOAII MaiiHa, MIO IIOBHHHO OYyTH rapaHTOBaHO;
TTOTJT MaifHa TOAPYXOKS HE TPUIHHSAE ITOTEKY; Jil MOIPYX K MO0 TIOMLTY
MaiiHa MarTh OyTH MOOPOCOBICHUMH Ta HE IIOBHHHI MICTUTH O3HaK
3JIOBXKHBAaHHS IIPABOM; PEKOMEHIOBAHO MOJYYaTH iMOTEKOAepKaTeNs 0
PO3IISoy CyIOBHX CIpaB PO HOALT MalfHa MOIPYXOKS, IO € HPeIMeToM
IIOTEeKH.

® Hocranosa Bepxosroro Cymy Bin 27 xsitHs 2022 poky y crpasi Ne 686/16461/18.
URL.: https://reyestr.court.gov.ua/Review/104165161
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HAIIPSIM 6. EBPOIHTETPAIIIA TA CTAJIMHA
PO3BUTOK SAK IHCTPYMEHTH
EKOHOMIYHOI'O PO3BUTKY

DOl https://doi.org/10.36059/978-966-397-298-5-55

3HUKEHHS CTABKH ITIOJATKY HA JJOJAHY BAPTICTh
SIK KPOK TAPMOHIBAIIl YKPATHCHKOI'O 3AKOHOJABCTBA
J1O ITIPABA €BPOIENCBHKOI'O COIO3Y

Atamanuyk Harauis IBaniBHa
OOKMOp OPUOUHHUX HAYK, OOYeHM,

NPOGIOHUI HAYKOBULL CRIBPODIMHUK BIO0LLY 0OCHIONCEHHS NPOO.IeM
npasomeopuocmi ma adanmayii 3akonooascmea Yxpainu 0o npaéa €C
Hayxkogo-0ocnionozo incmumymy npasomseopuocmi ma
Haykoso-npasosux excnepmus HAIIpH Ykpainu
M. Kuis, Ykpaina

Ilepen Ykpainoro sik nepkaBoro, o ykiaia 3 €sponericskumM Coro3oM
(mami — €C) Yromy mpo acoriario, a TaK0X OTpUMaJia CTaTyC KaHauaaTa Ha
yneHctB0O B €C, crToiTh 3aBOaHHSA TapMOHI3yBaTW  HalliOHaJbHE
3aKOHOJNABCTBO 3 HopMamu mnpaBa €C. BaxiamBoro 3HaueHHs HaOyBae
iMmieMeHTaniss B Ykpaini nupexktuB Paam €C i3 muTaHp HempsMoro
OTIOJIATKyBaHHS, 30KpeMa, aJanTallis BITYM3HSIHOTO 3aKOHOJABCTBA IIPO
MONATOK Ha JojaHy BapTicth (mami — IIJIB) mo 3akoHomaBctBa €C,
3al03WYEHHsT W 3alpoBa/UKEHHS  HAMKpalmux  eJeMEHTIB  CHCTeMH
agminictpyBanHa [1/IB, 3 MeTOol0 yCyHEHHS TOPrOBEIBHHX Oap’epiB MiX
VYkpainoro Ta €C.

Tak, dAupextuBa Pagn €C 2006/112/€C Bix 28 mucromama 2006 p01<y2
BU3HAuae CriibHy cucteMy ¢yHkiionyBanus [1/IB B ycix kpainax €C, 3a
KO craHnaptHa craBka [IJIB Mae craHoBuTH He MeHmie HiK 15%.
BignoBigHo 10 cr. 98 3a3HAYCHO! IMPEKTHBH JCPKABU-WICHH MOXKYTh

1 VYrona mpo acomiaiiiro Mixk YKpaiHoto, 3 0[Hi€i cTopoHH, Ta €BponericbkiuM Cor030M,
€BponeiicbkiM CIIBTOBapUCTBOM 3 aTOMHOI eHeprili i IXHIMH JAep)KaBaMHU-4YJICHAMH,
3 immoi croponn Ne 984 011 (2015, Jlucromam). URL: http://zakon2.rada.gov.ua/
laws/show/984 011

2 Nupextusa Pamu €C 2006/112/€C «IIpo CIHiIbHY CHCTEMy NOZATKY Ha AOJAHY
BapricTby. (2006, JIucromax). URL: http://zakon.rada.gov.ua/laws/show/994 928#0488
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3aCTOCOBYBATH 3HIDKEHI CTaBKH JI0 TOCTAYaHHS TOBapiB ab0 MMOCIYT, MEpeiK
AKuX BU3HauvaeThes y Honatky Il nupextusu.

3ayBaxxumo, mo 5 kBitHi 2022 poky /[upextuBoro Pamu (€C)
2022/542° Gynu Breceni 3minu 1o Jupextusu Pagm €C 2006/112/€C* ta
Jlupextusn Pagu (€C) 2020/285° momo crasok IIJIB Ta 103BOJIEHO
JieprkaBaM-4JeHaM 3aCTOCOBYBATH 3HIDKECHI CTaBKM HE HIDKYE HDK MIHIMYM
5% 1o mocraBok TOBapiB ab0 MOCIHYT, IIO OXOIUTIOIOTHCS MaKCHMyMOM
24 nynxtu B Homarky III no JdupextuBn 2006/112/€C; 3HMXKEHY CTaBKY,
HIDKYY 3a MiHIMaibHY 5% , 1 3BUIBHEHHS 3 ITPaBOM BiApaxyBaHHS BXITHOTO
[1IB, anme nwme [0 MOCTaBOK TOBapiB abo IOCIYT, AKi OXOIUTIOIOTHCS
MakcuMyM cemu myHktamu omatky III mo Jdupextusn 2006/112/€C, mo
BOHH BHOpaJM cepel MOCTAaBOK TOBAPIB 1 MOCIHYT, SIKi BBAXKAIOTHCA TAKUMH,
10 TTOKPHBAIOTH OCHOBHI MOTpeOH, a caMe Ti, 110 MOB’sA3aHi 3 MOCTaYaHHIM
MPOAYKTIB Xap4yyBaHHS, BOAM, JIiKiB, (papMalleBTUYHHUX IMPOAYKTIB, TOBApiB
JUISL 3JI0POB’SL Ta TiTi€HH, TPAHCIIOPTYBaHHS JIONEH Ta IMEBHI NpeAMETH
KyJIbTypd (KHHTH, Ta3eTH Ta NepioAWYHI BHUIAHHSA) abo cepej IHIINX
NOCTaBOK TOBapiB 1 mocnyr, nepenivenux y Jomarky III mo upexruBu
2006/112/€C, no sikux iHII Aep)KaBU-IEHH 3aCTOCOBYIOTH 3HIKEHI CTaBKH,
HIDKYI 32 MiHIMaJbHI 5% , a00 3BiIJIbHEHHS 3 MPaBOM BHPAaxyBaTH BXiTHHUN
[1/IB, sIKI10 BOHU JOTPUMYIOTHCSI BCTAHOBJICHUX TEPMIHIB.

Bapro 3asHaumtH, mo Oinbmiicte  gepxaB—wieHiB  €C  yxe
CKOPHCTAJIMCS PEKOMEHALISIMH BHIIE3a3HAUYCHUX AWPEKTHB II0JI0 PO3MIpy
i mudepenmiamnii craBok [1/IB. Ha taki x momoxxenHs moxo ctsrHerss [1/1B
OpIEHTYIOTHCA 1 KpaiHN — KaHAWIATH Ha BCTYII 10 €BPOIEHCHKOI CIUTBHOTH.

AHamizytoun MexaHi3M anMiHicTpyBanHs [I/IB B Hamiii mepxasi,
HEOOXITHO 3a3HAYMTH, IO PO3MIPH CTaBOK I[LOTO IMOJATKY 3a3HABAJIN
noctifianx 3min. Ha ceorommi, cr. 193 IIK Vkpaiuu® Bu3Hauae cTaBKy
MOJAaTKy Bif 0a3u OMOJATKYBaHHS B Takux po3mipax sk: 20% (ocHOBHa
craBka), 14%, 7% ta 0%. Ilpu upomy, craBka II[IB y po3mipi 14%
3aCTOCOBYETHCS J0 Olepaliil 3 MocTayaHHs Ha MUTHII TepuTopii Ykpainu ta

% Council Directive (EU) 2022/542 of 5 April 2022 amending Directives 2006/112/EC
and (EU) 2020/285 as regards rates of value added tax. Retrieved from https://eur-
lex.europa.eu/eli/dir/2022/542

4 JupexruBa Pagn €C 2006/112/€C «IlIpo cmineHy cHCTeMy HOAAaTKy Ha HOIaHY
BapTicThy». (2006, JTucronaxn). URL: http://zakon.rada.gov.ua/laws/show/994_928#0488

® Council Directive (EU) 2020/285 of 18 February 2020 amending Directive
2006/112/EC on the common system of value added tax as regards the special scheme for
small enterprises and Regulation (EU) No 904/2010 as regards the administrative
cooperation and exchange of information for the purpose of monitoring the correct
application of the special scheme for small enterprises. Retrieved from: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32020L.0285

® 3akon Ykpainum Ne 2755-VI. «IlomaTkoBuii xozexc Ykpaitm». (2010, TpyneHs).
URL.: https://zakon.rada.gov.ua/laws/show/2755-17#n5748
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BBE3CHHS HAa MHUTHY TEpUTOPil0 YKpaiHH Takoi CLIbCHKOTOCIIOAApCHKOI
MPOAYKIIT SIK: MIICHHULIA, TYMiHb, KYKypy/3a, COeBi 000HM, HACIHHS CBUPIIH Ta
pimnaky, HaCiHHS COHSIIIIHUKY.

Craska I[1/IB y po3mipi 7% 3aCTOCOBY€ETHCSI 110 ONEPALlisfX 3: IOCTaYaH-
HSl HA MUTHIH TepuTopii YKpaiHu Ta BB€3eHHSI HA MUTHY TEpUTOpit0 YKpaiHu
JMKapChKUX 3acO0iB, JO3BOJCHHMX JII BHUPOOHUIITBA 1 3aCTOCYBaHHS
B YkpaiHi Ta BHeceHHX a0 JlepkaBHOrO peecTpy JIKapChKUX 3acoliB,
a Tako)Xk MEAWYHUX BUPOOIB, sIKi BHECeH] 10 JlepkaBHOTO peecTpy MEeIUYHOT
TEXHIKH Ta BHPOOIB MEIWYHOTO MPH3HAYCHHA a00 BiAMOBIZAIOTH BUMOTaM
BiINIOBITHUX TEXHIYHHX PETJIAMEHTIB, IO MiATBEPIKYETHCS JTOKYMEHTOM
PO BiNIMOBIMHICTH, Ta JO3BOJICHI JJI HAIaHHS HAa PUHKY Ta/ab0 BBEICHHS
B KCIUTyaTallilo i 3aCTOCYBaHHS B YKpaiHi; IOCTa4YaHHA HAa MUTHil TepUTOpii
VYkpaiHu Ta BBE3EHHS Ha MUTHY TEPUTOPiI0 YKpaiHH JiKapChKHX 3ac00iB,
MeAWYHHX BHUpPOOIB Ta/abo MemudHOro OOJaTHAHHSA, MO3BOJICHUX ISt
3aCTOCYBaHHs y MeKaxX KIIHIYHUX BHUIPOOYBaHb, JO3BUI Ha IMPOBEICHHS
SKUX HaJaHO IIEHTPAIBHUM OpraHOM BHKOHABYOi BJIaJM, 10 3abe3nedye
(hopmyBaHHS JiepKaBHOI MOJITUKU Y cepi OXOPOHU 3/10pPOB’sl; MOCTAUYAHHS
nociyr i3 mokasy (TpOBENEHHs) TeaTpajbHUX, OINEpHHUX, OaleTHHUX,
MY3WYHUX, KOHIIEPTHUX, XOpeorpadiyHuX, JISUIbKOBHUX, IUPKOBHUX, 3BYKOBUX,
CBITJIOBUX Ta IHIIMX BHCTaB, TIOCTAHOBOK, BHCTYIIB NMPO(pECiHHUX MHUCTEIb-
KHX KOJIEKTHBIB, apTUCTUYHHUX TPYI, aKTOPiB Ta apTHCTIB (BUKOHABIIB),
KiHemMaTorpaiyHuX mpem’ep, KyJIbTypHO-MUCTEIKHX 3aXO[iB; ITOCTAYaHHS
MOCTYT i3 MOKa3y OPWTiHATIB My3WYHUX TBOPIB, IEMOHCTpAIlil BHCTaBKOBHX
MPOEKTIB, TPOBENCHHA EKCKypCih I TPym Ta OKpPEeMHX BiIBimyBadiB
y My3esX, 300MapKax Ta 3allOBiHWKAX, BIIBIAyBaHHS iX TEPUTOPIH
Ta O0O0’€KTIB Bi/BiIyBauamMH; IOCTa4YaHHS TOCIYr 13 PO3MOBCIOKECHHS,
JIEMOHCTPYBaHHs, MyOJIYHOrO CHOBIIIEHHS 1 MyONIYHOro Mokazy (iibMiB,
a/IaNTOBaHMX BiJIOBIZHO IO 3aKOHOJIABCTBA B YKPAaTHOMOBHI Bepcii s ocib
3 MOPYIICHHSIMH 30pY Ta 0Ci0 3 MOPYIISCHHSIMH CIIyXYy; TOCTa4YaHHs MOCIYT i3
TUMYACcOBOTO pPO3MIIyBaHHs (IPOKUBAHHS), LIO HAJAIOTHCSA TOTEISIMU
1 MOIOHAMU 3ac00aMU THMYACOBOTO PO3MIIIyBaHHS; peallizallii KBUTKIB Ha
CTIOPTHBHI 3aX0/IH BCEYKPAIHCHKOTO Ta MiKHAPOIHOTO PiBHIB'.

3a3naunmo, mo y BepxoBui Pani Ykpainm 3apeecTpoBaHMil MpOEKT
3akoHy mnpo BHeceHHs 3MiH 1o IlomatkoBoro kojiekcy YKpaiHM OO
3HI)KEHHSI CTaBKM NOAATKY Ha JOJaHy BapTICTh U MOJIOKa 1 MOJIOUHOT
npoxaykmii Bix 31 6Gepesms 2023 poxy Ne 9161°. 3akomompoexTom
nponoHyeTbcsi BHeceHHA 3MiH nmo I[IK Vkpainm, sxumu mepenOadaeTbest

" 3akon Ykpainm Ne 2755-VI. «IlomatkoBuil kozmeke Ykpainmy. (2010, I'pymeHs).
URL: https://zakon.rada.gov.ua/laws/show/2755-17#n5748.

8 IMpoekt 3axony Ne 9161 «IIpo BHecenHs 3MmiH mo IlomatkoBoro xoxekcy YkpaiHu
11010 3HW)KEHHSI CTaBKH MOAATKY Ha JOJIaHy BapTiCTh AJI MOJIOKA 1 MOJIOYHOT IPOIYKIIIT».
(2023, Bepesenn). URL: https://itd.rada.gov.ua/billinfo/Bills/Card/41582
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ononarkyBanHs [1/IB 3a craBkoro 10% omnepariii 3 mocrauaHHs Ta BBE3CHHS
Ha MUTHY TEPUTOPiI0 YKpaiHM MOJOKa Ta MOJIOYHOI MPOAYKIIi: MOJIOKA Ta
BEPIIKIB, HE3TYLIEHUX Ta 0€3 J0AaHHs I[yKPY UM 1HIIMX ITiCOI0IKYBAITBHIX
pPEUYOBHH; MOJIOKAa Ta BEpILUKiB, 3TYMIEHUX Ta 3 JOJAHHIM LIYKPY YW IHIIUX
HIICONO/KYBATBHUX PEYOBHH; MACISHKH, KOaryJbOBaHMX MOJIOKa Ta
BEpUIKiB, HOTypTy, cMeTaHd, Kedipy Ta IHmMX QepMeHTOBaHUX abo
CKBaleHUX (OaKTepialbHUMHU 3aKBaCKaMH) MOJIOKA Ta BEPIIKiB, 3TYIICHUX
abo HesrymeHuX, 3 JOJaHHAM abo Oe3 [MoJaHHS LYKpy YM IHIINX
MiICONOMKYBAaTbHAX PEYOBHH, apOMAaTH30BAHWX UM HEApOMATH30BAHUX,
3 nomaHHAM abo Oe3 momaHHS (QPYKTiB, TOPIXiB YW KaKao, MOJOYHOI
CHUpOBATKH, 3TYyIICHOI ab0 HE3TYIICHOI, 3 JOJaHHAM 4Yu 0e3 MONaHHS IyKpY
Yl IHIIMX MiACOJOMKYBAbHUX PEYOBHH, MPOAYKTIB, IO CKIAJAIOTHCA
3 HaTypaJIbHUX KOMIIOHEHTIB MOJIOKA, 3 TOJAaHHIM 9d 0e3 TOJaHHs IyKpy 9d
IHIINX MIICONOMKYBaIbHUX PEUOBHH; Macila BEpIIKOBOT0; CHPIiB BCIiX BHIIB
1 KHCJIOMOJIOYHOTO CHUDY.

IIpo mOINBHICTE 3ampoBapKEHHs 3HIWKeHOiI cTaBku [I/IB  Ha
CUIBTOCIIIIPOIYKIIIO, TIEPEBAKHA YaCTKA SIKOi #Je Ha eKCropT (3€pHOBI, OJIist
COHSIITHUKOBA, HACIHHS OJIIMHKUX KYyJBbTYpP), a TAKOK HA CUIBIOCIIIPOIYKIIIIO,
NepeBaykHa YacTKa K01 BUPOOIISETHCS IPEeICTaBHUKAMU JJPiOHOTO arpapHOro
0i3Hecy, 0 He 3apeecTpoBadi IwiaTHukamu [1JIB (Mosnoune Ta M’sicHe
CKOTapCTBO) 3a3HAYAIOTH 1 HAYKOBIII .

AHaNi3ylo4ul CBITOBHU JTOCBIll, 3ayBaXHMO, III0 KpaiHaMH, SKi MalOTh
3amkeHi ctaBku [IJIB Ha xap4yoBi mpoaykTH, € Taki, sk: [lompma —
5% ma puc, x17i0, M’sicO (ATOBHYMHA, CBUHIHA, OapaHMHA, Kypsda TYIIKa),
MOJIOKO, SIMIISA, COHSIIHUKOBY OJIfO, KamyCTy, IyKOp, Ha iHII MPOIYKTH —
8%; Iramis — 4% Ha MOJIOKO, Macjio, CHPH, OJIMBKOBY OJif0, Ha iHII —
51 10% ; Icmanisn — 4% na oBoui, GppykTH, XJ1i0, MOJIIOKO, Ha iHIm — 10%;
benbris — 6% Ha M’sico, puby, MoioKko, Bomy, Ha iHmi — 12%; Bemuka
Bpuranis — 0% na cupe M’sico 1 pudy, PpyKTH, 0BOUi, TOpixH 1 600U, 3eNeHb,
xJ1i6 1 x11600y104Hi BUpoOu, Ha iHmi — 20% (ocHoBHa craBka); Himeuunna —
7% Ha IPOIOBOJIBYI TOBAPH, XITi6, OBOUI, PPYKTH, M’5icO, MOTOKO™.

€BpoiHTerpamniiini mparHeHHs YKpaiHH 3yMOBIIOIOTH HEOOXiTHICTH
rapMoHi3alii 3aKOHOAABCTBAa HamIol JepkaBu 3 mpaBoM €C, a Takox
ajamnTamii BITYM3HSHOTO 3akoHomaBcTBa mpo [I/IB mo 3akonHomaBctBa €C.
BaxxnuBoro 3HaueHHS Ha MUBAXY Takoi rapMoHi3allii Ha0yBatooTh J[upeKkTrBa
Paqu €C 2006/112/€C, a Ttakox [upexktuBa Pamum (€C) 2022/542.
BBakaemo, mo 3ampoBakeHHS 3HIDKeHOi craBku [I/I[B Ha cormiamsHO

° Jlymenko 0., & Tymym, JI. (2020). 3umkenHs craeku IIJIB Ha mpoxyKTd

XapdyBaHHs B YKpaiHi: MOJKIMBOCTI Ta JOLUIBHICTE. [Ipodosoavui pecypcu, 8(14), 217.

0 Atamanuyk H. 1. (2021). IIpaBoBe perymroBaHHS HENPSIMOIO ONOIATKyBaHHs
B YKpaiHi : auc. Ha 3M00yTTsI HAyK. CTYIICHS M.0.H., 3aXiHOYKpATHChKUI HAIliOHATBHUA
yaiBepcutet. Tepromnisb. C. 346.
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3HAYyIi IPOSYKTH XapuyBaHHs € BaKJIMBUM KPOKOM Ha IIJISIXY MiJBUILCHHS
ix goctymHOCTI mns  cnoxuBadiB. OCKUIBKH, «TOBapH Ta IIOCIYTH,
SIKI TIANAAal0Th Mifl 3HIKEHI CTaBKH, MalOTh OyTH CIIPSIMOBaHI Ha KOPUCTh
KIiHI[EBOTO CIIOKHMBAYA Ta MEPECIIiLyBaTH 1{ijIi 3aranbHOro iHTepecy» . Tomy,
yCTaHOBJIEHHs 3HIDKeHUX ctaBok [1/IB Ha omeparii 3 mocrayanHst TOBapiB
(mociyr) mepimroi HEOOXiTHOCTi, 00OB’SI3KOBUH MEPEiK SKHMX BHU3HAYCHHN
Jupexrusoto Pamu €C 2006/112/€C ta Jdupextusoto Pamu (€C) 2022/542,
3abe3neunTh CcomiaibHy chnpaBeyuBicts [1/IB muisxom  3HMDKEHHS
OTMOJATKyBaHHA Ha COI[iAJIbHO 3HAYyIli ToBapu (POOOTH, TIOCIYTH),
CTHMYJIIOBATUME 3POCTAHHS CYKYITHOTO IIONUTY, a TAaKOX ITiJBHIIUTH
IUIATOCTIPOMOXKHICTD HAIIIOTO HACEIEHHS.

1 Council Directive (EU) 2022/542 of 5 April 2022 amending Directives 2006/112/EC
and (EU) 2020/285 as regards rates of value added tax. Retrieved from https://eur-
lex.europa.eu/eli/dir/2022/542.
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IIJII CTAJIOT'O PO3BUTKY TA TEHAEHIIII PO3BUTKY ITPABA

Bapanos Ouiexcanap AnapiioBn4
OOKMOp 1OPUOUUHUX HAVK, npoghecop,
kepignux Haykoeozo yenmpy yugposux mpancopmayiii ma npasa
JHY «Ilncmumym ingpopmayii, 6esnexu i npasa
Hayionanvnoi akademii npasosux nayx Yrpainuy
M. Kuis, Yxpaina

PesynpraTi mepmmx JOCHIKEHb MO0 BHUHHKHEHHS IUIaHETApHHUX
3arpo3 3’SBHIMCS B MyOJTiKamisx BUeHHX me B cepemui 70-x pokis’. Ieit
¢dakT 3aliBUil pa3 MIOKPECTIOE HAA3BHYAWHO BAXKIMBY pOJNb HAyKH
Yy TpOTHO3YBaHHI MaWOyTHROTO JIOJICTBA, Y MONIYKY OUTHII e()EeKTHBHIX
IUIAXiB PO3BUTKY IuBimizamii. Jinme Ha mouatky XXI cromitra Opranizamis
O6’ennannx Hamiif Brepmie myOiiuHO 3asBHJIa IPO PIMIyYicTh yOepertu
IUTAaHETY BiJ Jerpajalii Ta BXXKWiIa HU3KY 3aXO[iB MIOA0 MoOimi3amii JII0acTBa
quist nocsirHenHs Llineit cranoro po3Butky 10 2030 poKy 3 METOI0 YHHKHYTH
Karactpodu’.

JloBeaeHo, 110 MPUYUHOIO JAerpamallii CydacHoOl JIFOACHKOI HMUBLTi3arlil
€ Tepie, ApPyre Ta TPeTe IMBiTi3aliiiHi KOrHITHBHI MpoTHpiuus mroxcTBa’.
Oco0MBO TOCTPO IIi TPOTHPIUYS TPOSIBISIOTHECS HA OCTAHHBOMY CTaIll
PO3BUTKY JIIOACTBA Ta CTalOTh (YHAaMEHTAIBHOIO MEPIIONPUINHOIO
HECKIHYEHHO HapOCTAl4oro 00CATYy NMEepMaHEHTHHUX IMOMMJIOK Y HPHHHATTI
pimens. [TofonanHs 3a3Ha4eHUX MPOTHPIYb CTAE€ MOXKIMBUM JIMIIE 3aBASKA
MIpOBEICHHIO MacuITabHoi mndpoBoi Tpanchopmarii, Ha 60a3i BIPOBaHKEHHS
JIOCATHEHb 4-i TPOMHCIOBOI PpEBONIONII: TexHoNorid IHTEepHETY peuei,
Iapyctpii 4.0, mTy4HOrO IHTENEKTY, POOOTOTEXHIKH, BEIUKHAX IaHUX,
XMapHHUX 00UnCIIeHb, Mepexi [HTepHeT To1o.

Exonomika pe3yiabraty i mpaBo. OmHuM 3 paavKadbHHUX MUIIXIiB
He#Tpaizalii MmIaHeTapHUX 3arpo3 Ta AocsrHeHHs L{ineii cranoro po3BUTKyY
BBAKAECTHCS 3MiHA MAPAJUIMHM CKOHOMiuHOI misuibHOCTI'. Cepell HH3KM

! Ruff, L. E. (1972). The Limits to Growth: A Report of the Club of Rome's Project
on the Predicament of Mankind.

2 United Nations. (2015). Transforming Our World, the 2030 Agenda for Sustainable
Development. General Assembly Resolution A/RES/70/1.

% Bapanoe O. A. (2022). Tpaucdopmauis: comjansHa & uudposa & mpaBoBa |
moHorpagist y 3-x 1. T. 1. [lopsatyHOK nmBimizamii: ekoHOMIKa pe3ynbrary. BupaBHimumii
IiM « enpBeTHKaY.

* Weizsicker, E. U. and A. Wijkman. (2018). Come on!: Capitalism, short-termism,
population and the destruction of the planet. Springer.
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3aMpOIIOHOBAHUX TEOpill  pecypco-opi€eHTOBAHOI CKOHOMIKH®, 0COOTHNBY
yBary BUKiIHKae Teopiss Exonomiku pesymbraTy (Outcome Economy), sika
Ga3yeThCcs HA TOTAIBHOMY 3aCTOCYBAaHHI TexHouoriii IHTepHery peueit’.
BrpoBamkennss ExoHoMiku pesynbTarty Oyne morpedyBaTH MaciiTaOHUX
colianbHUX TpaHchOpMaIliid, 1110 poOUTh HEOOXIIHUM MPOBEIEHHS IIMPOKUX
MPaBOBUX JOCIIJKEHb.

Oco0MBY aKTyaJbHICTb MPAaBOBHX JIOCITIPKEHb 3YMOBJIEHO THM, IO
Mepexil 10 HOBOI IMapagurMH CBITOBOi CKOHOMIKHM HE3aJIC)KHO BiJl 0OpaHOi
cTpaterii Oe3ymoBHO Oyzme BigOyBathcs B yMOBax TpaHCoOpMamii
CYCIIUThCTBA SK HA HAITIOHAIIEHOMY, TaK i Ha BCECBITHROMY piBHi. Ale ycmix
MPOBECHHS AKTUBHUX, AWHAMIYHUX, paHime He OaueHWX MacmTaliB Ta
TMUOWHN COIiabHUX Ta IMU(POBHUX TpaHchopMamiid, siki HeoOXimHO Oyme
3MIACHUTH y CTHCIHH TEepMiH, ICTOTHO 3aJIeXHUTHb Bil e(eKTUBHOCTI iX
MIPaBOBOTO 3a0€3MEUCHHSI.

Micin Ta Mera cmcremum mnpaBa. Bpaxaemo, 10 MiCisl CHCTEMH
npaBa — L€ CTBOPEHHS Y3TOPKEHOr0, CIPHUATIMBOIO Ta HECYNEPEWINBOIO
MPaBOBOrO CepeoBUINa €()EeKTHBHOIO 3MIMCHEHHS JIOJCHKOI IisSUIbHOCTI.
Kopecnonayerscst i3 UM po3yMiHHSM Micii Take BU3HaueHHs: 0a3oBa MeTa
MIPAaBOBOT'O PETYIIOBaHHA (CHCTEMH TIpaBa) Hosirae y (opMyBaHHI IIPaBOBUX
YMOB 3a0e3rcucHHS C()CKTUBHOCTI IKUTTEMISUTBHOCTI CYCHIUIBCTBA  SIK
CYKYITHOCTI BCIX BHJIB JMiSUIBHOCTI JIOAMHH Yy Oynob-kuxX cdepax un
CerMEHTax COLIaIbHOI Ta OCOOMCTOI aKTHBHOCTI B IHTEpecax BHCOKOI SKOCTI
JKUTTS JTFOTAHY Ta CaMO30EpEKEeHHS 1 pO3BUTKY IIMBLITI3aLIii.

3anpornoHoBaHe YsBICHHA 0a30BOi METH IPABOBOTO PETYJIIOBAHHSI
CTBOPIOE METOJIOJIOTIYHE TIAIPYHTS s TMOOYMOBH 3arajlbHOi CHCTEMH
OLIIHKM e(eKTUBHOCTI MPABOBOTO PETYNIOBaHHS, MiJl SKOK PO3YyMI€ThCS
MakcUMi3aIlisi e(pEKTHUBHOCTI JIIOACHKOI [ISUTBHOCTI 3aBASKH MiHIMI3aIlii
TpaH3aKI[IMHUX (HENPOAYKTUBHMX) 3aTpaT Ha peali3alilo MpaBOBOTO
peryIIOBaHHS.

3po3yMiJio, IO 3ampONOHOBaHE OAa4YeHHsS CEHCY 1 3MICTy Micii Ta
0a30BOi MeTH cHCTEeMHU IpaBa HE 3alepedye MOMEepeaHi pe3yNbTaTH Mpari
Oararpox BueHnX. HaBmaku, BOHO € 00’€IHYIOUMM Ha BHIIIOMY PiBHI iepapxil
JUI HasBHUX YHUCICHHUX TPAaKTyBaHb PI3HUX acIeKTiB PO3YMiHHS Micii Ta
METH IPaBOBOTO PETYIIOBAHHS.

IIpaBo i BipryaabHicTh. VY 3B’A3Ky i3 IIHPOKHM BUKOPHUCTAHHSIM
OUPPOBUX TEXHONOTiH HEOOXiOHO 3BEpHYTH YyBary Ha Mpobiemy
BUKOPHCTaHHSA y cepi mpaBa MOHATTA «BipTyanbHiICTE». Ha Ham mormsm,
BUKOPHCTAHHS TaKUX MeTadop, SIK «BIPTYaITbHICTEY, «BIPTyaTbHUN MPOCTIp»

® Fresco, Jacque. (2011). Designing The Future. Osmora Publishing.
® Barkai, Joseph. (2016). The outcome economy: How the Industrial Internet of Things
is transforming every business. Createspace Independent Publishing Platform.
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ta Oararbox MomiOHMX came y cdepi mpaBa, Ha BiAMiHYy Bia iHIIUX cdep,
€ IITYYHUM, HEJOIIIEHUM 1 HaBITh TOKCHYHHUM.

ITy4ynuii inTesekT. IIporHo3yBaHHS eKcHepTaMHM HaI3BUYaHHOIO
HOIIMPEHHS TEXHOJIOTIH 13 Ty4HuM inTenekroM (L) npu peanizauii maiixe
HEOOMEXEHOTO KOJa CYCIUIPHMX BIZHOCHH OOYMOBIIOE HEOOXIIHICTh
MIPOBEJCHHS] HIMPOKUX JOCHIIKEHb y cdepi MpUBAaTHOrO Ta ITyOJIIYHOTO
rpaBa.

3anponoHOBaHi aBTOPOM B MUK pOGIT’ BH3HAUGHHS MOHATH
CIITYYHAH 1HTENEeKT» Ta «poOoT», iX KiIacudikarlis, JOBEICHHS IEKibKa
rimoTe3 IO30JMIN PO3POOUTH METOMOJIOTII0 MO0 BHU3HAYECHHS HPABOBOTO
cratycy pobota i3 LI. PexoMeHmoBaHe pPO3YMiHHS NPAaBOBOIO CTATyCy
pobora i3 I, a Takox chOpMyIbOBaHI AOKTPUHAIBHI MOJOXKEHHS IIOIO
BIIOBIMHUX IOPUAWYHAX AOTM Ta (iKmii mamu 3MOTy 3ampoINOHYBAaTH
CHCTEMY IIPaBOBOTO PETYJIIOBaHHS, Ky MO)KHA I'apMOHIHHO 1HKOPIIOpYBaTH
JI0 ITyOJIIYHOTO Ta MPUBATHOTO MpaBa.

IIpo6nema nowipu. I{udposa TpaHchopmallis MOPOIKYE HAI3BUIANHO
BOXJIMBY MPOOJeMy 3a0e3ledeHHs JOBIpH MpU 3IMCHEHHI Pi3HOMaHITHHX
TpaH3akid. OnuH i3 eQEeKTUBHHMX NUIIXIB BHpILICHHS 1€l mpoOiemu —
1€ CTBOPEHHS PO3MOAITICHUX (JICIEHTPai30BaHNX) CUCTEM JIOBIpH Ha OCHOBI
Omok4eiH-TexHooTii. [l 3acTocyBaHHsS IMX TEXHOJOTIH HEOOXiTHO
BUPILIMTH HU3KY ITPaBOBHX MpobieM. BripoBakeHHS pO3yMHIX KOHTPAKTiB,
SIKI CTaHyTh HEOOXiJJHOIO YMOBOIO OIIEPaTHBHOTO ()OPMYBaHHs CHTYaTHBHUX
KOOTIepaliiHNX MPOMYKTOBUX JIAHIIOKKIB B EKOHOMIII pe3ynbTaTy TakoX
moTpeOye BUPIMICHHS HIU3KU IPaBOBHUX MIPOOIIEM.

KonBeprenuis mnpaBa. B cygacEmx ymoBax miobai3zarii,
NorauOJIeHHsT MDKHApOIHOTO TIOALTY Tpaii, iHTerpamii pi3HUX BHIIB
JISUTBHOCTI  3pOCTa€  aKTyallbHICTh BHPILICHHS MpOOJeMH KOHBEPreHIil
rajgy3eif 3aKOHOJABCTBA, IO MOTPeOye BHPIIICHHS MPOOJIEMH MiHiIMi3arlii
CHCTEMHOI KOHKYPEHII{ MK OKpEMUMH Tally3sMH Ta IOCHJICHHS KOpPEesLil
MIPOIIECiB iX ynockoHaneHHs. [Ipobnemn nmpaBoBoi KOHBEPreHIii CTOCYIOThCs
SIK PI3HUX MPAaBOBHX CHCTEM, TaK i Taly3ed IpaBa B Mexax OjHi€l cucteMu
npasa.

FOpuanyna ocBita. BueHNMu, MOMITHYHUMH Ta JICP’)KaBHAMH €JTITaMH,
MIPOBIIHMMHU €KCIIepTaMH Ta TPaKTHKaMH BOadaeThcs, IO PEcypco-
OpIEHTOBaHAa EKOHOMiKa, ITUPOKE BIIPOBA/DKCHHA TEXHOIOTIH I[HTepHETY
pedeii Ta ITYYHOTO iHTENEKTY € OCHOBHHM IUIIXOM MaiOyTHBOI COMiabHOL
ta dpoBoi Tpanchopmarii moacTa. EQekTrBHE MpoBeIeHAS MacIITaOHUX
TpaHchopMamii He 3MOKe BinOyBaThch 0€3 JOCKOHAJIOr0 3aKOHOAABYOTO

bapanoB O.A.(2018). Inrepuer peueit (IoT): poGoT 3i IITYy4YHUM IHTEIEKTOM

y npaBoBinHocuHax fOpuduuna Yxpaina, 5-6, 75-95 ; bapanos O. A. (2018). Inreprer

peueit (IoT): perymioBaHHS HaJaHHA MOCAYr poOOTAMU 31 IITYYHHM IHTEICKTOM.
Ingpopmayis i npaso, 4, 46-70.
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3a0e3medeHHs. ToMy Bce HaIOJETIMBIIIE JYHAIOTHh MPOMO3HULii PO Te, 00
IOPUCTH Ha paHHIX CTafisX MpUAMAaNN y4acTh y COIiaTbHOMY NPOTHO3YBAaHHI
Ta TUIAaHYBaHHI, B 0OrOBOPEHHI aKTyaJbHUX MPOOJIEM PO3BHUTKY CYCIILILCTBA.
Ile nmoTpeOdyBaTnMe KapIUHAIBHOIO MEPETJIsly CUCTEMH IOPHIMYHOI OCBITH
Juis  3a0e3nedueHHs] NPHUKIATHOI 3a BHOOpoM mpodopieHTamlii IOPUCTIB
B MEBHHX cQepax JIOJACHKOI MisUIBHOCTI, 30KpeMa B OKPEMHX Taily3six
€KOHOMIKH, JIep)kKaBHOMY YIIpaBJIiHHI, COLialbHIA cdepi, OXOPOHi 310pOB’s,
KyneTypi Tomo. Hampukman, topucrt, sikuii 3Haetbes Ha IT mpaBi, mae
PO3YyMITHCh Ha 3aCaJHUYMX NHUTAaHHIX HU(PPOBUX TEXHOJIOTIH, MeXaHi3Max
(dyrakmionyBanHs [T 6i3Hecy Tormo.

BnockonanenHs cucremMu npasa. Bci ramysi mpaBa MaroTh SKOMOTa
CKOpIIlIe aJanTyBaTUCh A0 MOXJIMBUX MaHOyTHIX 3MiH COLIaTbHOTO >KUTTA.
Tak wmacmrabricTs 1H(POBOI TpaHCcPopMallii, cTpaTeriyHa BaXKIUBICTb,
CBO€YACHOCTI aKTyaJbHOI, TIOBHOI Ta JOCTOBIpHOI iH(oOpMamii s cUCTEM
NPUUAHATTS pIillleHb, IS OyAb-AKOI JISUTbHOCTI BHMara€ OHOBJICHHS
JIOKTPUHAJILHOTO PO3yMIiHHS MiCTa, POJIi Ta 3MicTy iH(OPMAIIHHOTO HpaBa.
Ay KpUMiHAJIILHOMY IIpaBi Ma€ BiIOYTUCh KOHLENTYaIbHHUIA TEPETIIsiL TOTO,
1110 CHOTO/IHI Ma€ Ha3By «KiOEP3ITOUMHI).

[oTpiGHO 3ayBa)kMTH, IO MOAIOHO EKOHOMIUHIl cdepi, comianbHi Ta
udposi Tpanchopmarii OyayTs BiOyBaTUCH 1 B IHIIMX cdepax coliambHOT
AKTHBHOCTI, SIK-OT: JIep)KaBHE YIPABIIHHS, IPOMHCIOBICTb, CiJIbCBKE
TOCIO/IapCTBO, IPAaBOOXOPOHHA CHCTEMa, BiChbKOBa cdepa, cdepa oXopoHH
3IIOPOB'S, OCBITH, KYJIBTypPH TOIIIO.

Mi:xHapoane npaso. Exonomika  pe3ynpraTy — BHACIIIOK
Oe3mpereIeHTHOT ONepPaTUBHOCTI MisIIBHOCTI Oyne moTpeOyBaTH BUPIMICHHS
npobnemu reorpadivuHoi, Tamy3eBoi Ta OPUCAMKIIHHOI MacmTabHOCTI
3aCTOCYBaHHS 3aKOHO/IABCTBA.

Tpeba BpaxoByBaru, 10 couianbHi Ta wHdpoBi TpaHchopmarril
HEMHUHYYe, PaHO 4H Ii3HO, BIIOYAYTHCS Y BCIX JiepKaBax, TOMY MiKHapoaHe
NpaBO TaKOX CTHUKHETBCS 3 HU3KOK BHUKIMKIB, 30KpeMa i3 pi3KUM
pO3MIUpPEHHSIM cepr CBOro BIUIMBY BHACIIJIOK MOCHJICHHS TioOamizaiii y
BCiX CEIMEHTaX COIabHOT aKTUBHOCTI.

IIpornozumii  merox d¢opmyBaHHs 3aKoHoAaBcTBa. IIpaBoBa
CHHTYIJISIPHICTh — 1€ CHHTYJIIPHICTB Y c(epi MpaBOBOTO PEryJIOBaHHS, SKa
BUHUKAE BHACIIJOK Hemepen0adyBaHOCTI HACTYITHOTO PO3BHTKY COIiyMy B
yMOBax BIIPOBa/DKEHHA TEXHOJOTIH I[HTepHETY pedeil Ta INTY4HOTO
inTenekty. ToMy Mae cratm MeEHHCTpIMOM TiepexXin Ha Mapajurmy
MPOTHO3HOTO (OPMYyBaHHS 3aKOHOAABCTBA. ba3or0 [UIi Takoro mHepexomy
MarTh OyTH (opcaldT CcolianbHO-TIPaBOBI MoOedl MaiOyTHHOro CTaHy
CYCIHIIBCTBA, sIKi HE0OXiqHO (popMyBaTH Ha OCHOBI 0araTOAMCIIILTIHAPHHUX Ta
MDKIUCUUIUTIHAPHUX JIOCTIPKEHb.
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BucHoBok. TakuM ynHOM, BU3HAUEHHS HATPSAMIB 1 MUISIXiB TOCIIHKESHb
Ta HaIpaloOBaHb TEOPETHYHO-METOJOJIOITYHUX Ta MPAKTHYHUX MPOMO3HUIIN
11010 BUPIIIEHHS IIPABOBUX MPOOJIEM SIK YCi€i cCydacHOT cucTeMu npasa, Tak i
OKpEeMHX rajry3ei IpaBa € BaXJIMBOIO IIEPEAYMOBOIO e(DEeKTHBHOTO EPEXOAY
JI0 HOBOT MapaJurMH CBIiTOBOT €KOHOMIKM — 10 EKOHOMIKM pe3ynbraTy, siK
cTpaTerii mocsarHeHHs Llielt cTanoro po3BUTKY Ta €BpoOiHTerparii YKpainu.

DOl https://doi.org/10.36059/978-966-397-298-5-57

B3A€MO3B'SI30K AJIBOKATYPU TA EKOHOMIKH B YMOBAX
€BPOIHTEIPAIIIi: TPABOBUIA MIJIXI]

I'adani IBan IBaHOBHY
acucmenm xKageopu MidDCHApoOOHO20 NPasa
JIBH3 « Yoiczopoocekuil hayionanbhull yHisepcumemy
M. Yowceopoo, Vrpaina

IMocranoBka mpoOmemMu. ANBOKaTypa € KIIOYOBHM EIIEMEHTOM
NpaBOBOi CHCTEMH, OCKUIbKH a/IBOKATH BUKOHYIOTh BRXJIMBY POJIb Y 3aXHCTI
npaB Ta IHTepeciB CBOiX KJI€HTIB. BoHu 3a0e3nedyroTh JOCTYI
JIO CIPaBEJIUBOIO CYIOBOTO IMPOIECY Ta JONOMAraroTb IpoMajsHaM
Ta Oprai3alfisiM 3axXHIIaTH CBOI MMpaBa Ta IHTEPECH B OY/b-SIKUX CUTYaIlisX.
Ile, B cBoro Yepry, MOXX€ CTUMYJIIOBATH 3POCTaHHS MiANPHEMHUIBKOT
AKTUBHOCTI Ta 3QJTyYCHHsI IHBECTHIIIHl B CKOHOMIKY KpaiHu.

€Bpornelicbka 1HTerpalisi TaKoX BIAIrpa€ BaXIIMBY POJIb Y PO3BUTKY
a/IBOKaTypy Ta MpaBoBoi cucTeMu B Iinomy. CranmapTé €BpONEHCHKOTO
Coro3y BUMararoTh Bijl KpaiH-KaHAWAATOK 3a0e3IedeHHs JOTpUMaHHs NpaB
JMIOIMHA, JEMOKpaTii Ta TMpaBOBOI JAepKaBH, MO 3a0e3medye 3pOCTaHHS
B)KJIMBOCTI aJJBOKATYPHU SK KIIOYOBOI'O €JIEMEHTY MPABOBOT CUCTEMH.

HezanexHicTp iHCTHTYTY aJIBOKaTypH MOKHA TIYMAuUTH II0-Pi3HOMY,
3BaXAIOYM HA TE€, Bl KOro abo » IUIi 4Oro MOBUHHA OYTH HE3aJICIKHOIO
agBokarypa. Bim xoro — Bim nepxaBu B 0cobi ii BIagHHX OpraHiB
(amMmiHICTpaTHBHUX, MPABOOXOPOHHUX, CYAOBHX TOIIO) i MOCAIOBHX OCiO.
Jlyist woro — aus peanizaiiii BIacHOT KOHCTUTYIIIHHOT Micii CTOCOBHO 3aXHCTY
npaB i cBoOOA MaTH (aKTUYHY MOJKJIMBICTH 3aXMIIATH TpaBa Ta 3aKOHHI
iHTepecu ocif, 3amoGiraTH iX MOPYIIEHHIO, 30KpeMa i 3 GOKy aepiKaBu’.

! Tlogonsika A. M. 3axucr mpas i cBoGoA rpoMamsiH 3acobamu agBokaTypu. Popym
npasa. 2009. Ne 1.C. 429-433.
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AzBoKaTypa Ma€ BaXIJIMBE 3HAUCHHS ATl E€KOHOMIYHOIO PO3BUTKY
kpainu. Skuio mpaBoBa cucteMa (yHKIIOHYe epeKTHBHO, Iie 3abe3rnedye
CHOpUATINBY Oi3HEC-CepeloBHINE Ta 3a0e3ledye 3aXUCT MpaB BIIACHHUKIB
HmiANpueEMCTB Ta iHBecTopiB. B VYkpaini aaBokaTypa € 0OCOOIMBHM
MPaBO3aXMCHUM IHCTHUTYTOM, IO BH3HAYAETHCS HOTO MyOJIIYHO-IPABOBHM
crarycoM. IIpo i1 ocoOnmBiCTH TakKOX CBITYMTH iMIepatuB mpodeciiiHoro
3aXHCTYy IIpaB Ta 3aKOHHUX 1HTEpeCiB 0ci0 y Cy[i, HaJlaHHA JIep>KaBolo MpaBa
Ha npodeciiiHy MpaBHEYY JOIOMOTY BCIM IPHBATHEM 0CObaM’. 3Bakaroun
Ha Il aJBOKATH BHUKOHYIOTh BaXKJIUBY pOJIb y 3a0e3MEeUeHHI CTaOIIBHOCTI
€KOHOMIYHOTO PO3BHUTKY KpaiHH.

€Bpornelicbka IHTErpalis TaKoX BiAirpa€ BaXKJIHMBY POJb Y PO3BUTKY
aZBOKATypH Ta MpaBoBOi cucTeMu B Ifimomy. Cranmaptu €BpomneiicbKOro
Coro3y BUMAaraioTh BiJ KpalH-KaHIHIATOK 3a0e3MeYeHHs] JOTPUMaHHS IpaB
JMIOAWHHW, JEMOKpaTil Ta MpaBOBOi [epKaBH, MO 3abe3nedye 3pOCTaHHSA
Ba)KJIMBOCTI aJIBOKATYPH SIK KITFOUOBOT'O €JIEMEHTY IPaBOBOi CHCTEMH.

AHami3  gocaimkeHHs  mpo6iemu. barato  BYeHHX-TIPaBHHUKIB
JIOCHI/DKYBaIM PIi3HI acrekTH Iie€i mpoOieMu y CBOIX HayKOBUX Ipalsix,
a came: O.M. Bannypka, M.O. baiimyparos, [I.M. Benos, FO.I'. Bapabam,
JLI. Boiiko T.B. Bapdomnomeesa, B.B. 3aboposcekuii, C.O. IBaHHIBKOTO,
A M. Kononiii, B.B. Kpasuenko, B.Il. Komicamk, M.B. Jlommuipkuii,
H.A. Msnosunpka, C.I. Minuenko, O.B. Mapnensk, O.B. Heromguenko,
AXO. Omitiank, B.®. Iloropinko, C.®. ITumumenko, O.B. Cuneokui,
B.O. Ceprorin, O.B. Ckpunaiox, O.B. Tumomyx, JIL.B. Tamiii,
O.[. TuxoMupoB, iHIIAX

Mera crartTi. JlocmimpKkeHHS B3a€EMO3B'SI3KY aJBOKAaTypH Ta €KOHOMIKH
B KOHTEKCTI e€Bpomeicbkol iHTerpamii Ykpaiuu. CraTts Mae Ha MeTi
MPOaHAi3yBaTH POJIb AJBOKATYPH Yy MIATPUMIN IMPaBOBOI JepkaBu Ta Il
BIUIMB HAa EKOHOMIYHUH pO3BUTOK KpalHHM, 30KpeMa B KOHTEKCTI
€BpONCichKOl iHTerpanii. OKpiM TOro, CTaTTs CIpPSIMOBaHA HA BUCBITICHHS
KIIIOUOBMX (YHKIIHM, $Ki BiAirpae aABOKAaT Yy Cy4acHOMY IIPaBOBOMY
CepeNIOBHIIII Ta HOro B3a€MOJIl 3 IHIIMMHU yYacHHUKaMHU IPAaBOBOI CHUCTEMH,
a TaKoXX 1 IOHATTS €BPOaJBOKaTa, I'OCTHOBOTO aJBOKaTa Ta aJ(BOKAaTa-
MDKHapoJHWKa Ha NpUKIami cycimgHix kpain y CrnoBayumni Tta Yexii,
aKi € wieHamu €C.

Bukian ocHoBHOro matepiamy. 3a ocTaHHI pOKH YKpaiHa aKTHBHO
PYyXa€eThCs B HANPAMKY €BPOMEHCHKOI iHTeTrpaIllii, mo nependavyae BUPIMICHHS
0araThOX IMPABOBHUX MHUTAaHb Ta TAPMOHI3AII0 HAIOHATHFHOTO 3aKOHOAABCTBA
3 3aKOHOAAaBCTBOM E€Bpomericekoro Coro3y. B mpoMy mporeci aaBokaTypa

? Kamumiox C. C. IHCTHTYT afBOKATYpH B MeXaHisMi peaisamii mpaBa JIOITHMHE
i rpoMansHMHA HA HPABOBY JOMOMOTY: KOHCTUTYLIHO-TIPaBOBHil aCIeKT @ JHC. ... KaH].
topua. Hayk : 12.00.02. Yxropon, 2015. 203 c.
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BIJIrPa€ BaKIMBY pOJb, OCKUIBKH aJBOKATH € KIIOYOBHMHU YYaCHUKaMHU
MIPaBOBOI CHCTEMH Ta 3a0€3MEUYIOTh 3aXUCT MPaB i CBOOO rPOMAaIsH.

AnBokaTypa Mae pi3HOMaHITHI (yHKUIii y NpaBoBiii cucTemi, Taki siK
3aXMCT TpaB i cBOOOJ JIOJMHY, MiATPHUMKa 3aKOHHOCTI Ta JOTPHUMaHHS
NPaBOMNOPSIKY, 3a0e3neUeHHs IOCTyIy /0 mpaBocynas Ta iHmi. Kpim Toro,
aZBoKaTh 3a0e3meyyloTh IPaBOBMH 3aXxuCT Oi3Hecy Ta iHBECTODIB,
110 € BYKJIMBUM (PaKTOPOM JUISI EKOHOMIYHOTO PO3BHUTKY KpaiHH.

Hayka mpo aznBokarypy mnorpebye OUIBII IIMPOKOrO TEpMiHA, MIO
OXOIUTIOBaB OM BCi MPHHIIWITH, SIKI XapaKTepU3YIOTh aIBOKATypY SIK TPABOBUI
iactutyT. [IpuHOMOHM opraHizamii Ta TISUTBHOCTI aIBOKaTypH € OKPEMHMH
TpyIaMy 3 IOTO OLTBIN 3arajdbHOTO TOHATTS, iX ICHYBaHHS € HACIiIKOM
kimacudikamii IbOTo OUTBII 3araIbHOTO MOHSTTS, K€ OXOILUTIOE OOU/BI TPyNH
MPUHIUIIB. MU BBa)xaeMo, IIO IIIKOM OOTpyHTOBaHO Oyno 6 Ha3BaTH Ii
MIPUHIUIH, SKI XapaKTepU3yIOTh OCHOBHI 3acaiy MOOYAOBH Ta MisSUIBHOCTI
a/IBOKaTypH SIK TIPABOBOI IHCTUTYII1, TPHHIUIIAMH aJBOKATypH YKpa'l'HI/I»3.

Y KOHTEeKCTI €BpOIHTerpamii ajgBoKaTypa TaKoX Mae€ BaKIIMBE
3HaueHHA. [‘apMoOHi3allisl HaliOHAIFHOTO 3aKOHOJABCTBA 3  IIPAaBOM
€Bporeiicbkoro Coro3y BHMarae BHCOKOI KBamiikaiii Ta KOMIIETEHTHOCTI
OPUINYHAX (PaxiBIliB, 30KpeMa aIBOKaTiB. AJTBOKATU MOBHHHI MaTH TITHOOKI
3HaHHA B 00JacTi €BPONEWCHKOrO MpaBa Ta MIKHAPOAHUX CTaHIAPTIB, a
TaKOX BMITH 3aCTOCOBYBaTH IX Ha TIPaKTHIl, OCOOJMBO KoM B YKpaiHi
BiZIOyBa€eThCS BiliHa, KA HETaTHBHO BIUIMBAE HA IIpaBa Ta CBOOOM JIFOANHH.

Tomy my*e BakInBO, 00 aJBOKATH BUCTYNAIN KOHCYJIbTAHTAMH IS
MAmpUeMIIiB  (MaOyTHIX MIANPHEMIIIB), MOMOMATal0ud iM 3pO3yMITH
CKJamHI TpaBOBI mpouenypw, ski BimOyBatoTecsi y Oizmeci. lle moxe
JONIOMOITH ~ HIANPUEMISIM ~ YHUKHYTH MOPYIIEHb 3aKOHOAABCTBA Ta
3MEHIIUTH PU3UKU BTPATH pECypciB B Pe3ysbTaTi MpPaBOMNOPYIIEHb.
Po3BuBatH Gi3Hec Ta iHBECTHUIIIT Ticisl mepeMoru YKpaiHu B 1ii BiliHi.

3 ypaxyBaHHSM BHKJIAJCHOTO MOXHa CTBEP/PKYBATH, IO NPHHIUIIN
a/IBOKaTypy YKpaiHU € OCHOBHUMH iJiesIMH, SIKI BU3HAYAIOTh OpraHi3alito Ta
JNSUTBHICTh  aZIBOKAaTypH, a TakKoX 3aKOHOMIPHOCTI, Ha SIKMX BOHH
IPYHTYIOTBCS. 3rimHO 3 gochiypkeHHsM bakasnoBoi T., mnpuHImnm
a/IBOKaTypH MaroTh CBOI BJIACTHBOCTI, 30KpeMa:

—  KOXEH TpHHIMII aJBOKaTypu Mae B co0i OKpeMmy inero, sKka
PpO3KpHBae HOro 3MicT;

—  TNpUHOMOM aJBOKATYypH 3akpiluleHi B HOPMAaTHUBHO-TIPABOBHX
JOKYMEHTaX, SIK 3arajibHUX, TaK 1 CHenialbHIX 3aKOHOIaBUNX aKTax;

—  IPUHOMIN XapaKTepU3YIOTh OCHOBHI O3HAKH a/IBOKATYPH;

% Paxasnosa H. M. OyHKuUiOHANbH] Ta OpraHi3aLiiiHi OCHOBM aIBOKaTYpu YKpaiHH :
nuc. 1-pa opui. Hayk; 12.00.10. Opxeca, 2017. 395 c.
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—  NPUHLUIN aJBOKATYpH € CTAOUIPHMMH Ta BUTPHBAIMMH BiIHOCHO
TpaAMIIHHUX HOPM TIpaBa.

BoHM yTBOPIOIOTH OKpPEMY CHCTEMY, Zi€ OJMH MPHHLUII TapaHTy€e IHILI
a0o0 BUIUIMBAE 3 HUX .

VY cBoiii nmucepramiiiniit po6oti JI.B. Tauiii BuHcyHyB inmero Tpo
BiJJOKpEMJICHHsI TIPUHIIMIIB OpraHi3alii Ta MisUTBHOCTI aIBOKaTypH BiJ
CHCIIaTbHUX MPUHIIUIIB aIBOKATCHKOT TiSUTBHOCTI".

[IpuHIMOM OisTTBHOCTI aJBOKAaTYpH B YKpaiHi MOXYTh JIOTIOMOTTH
BUPIIIUTH CIIipHI TUTAaHHA MK Oi3HeC-TapTHEpaMH, MO0 MOXYThb CTaTH
MIEPEIIKOJI0I0 ATl PO3BUTKY Oi3HECY Ta iHBECTHIII B KpaiHy. Po3ymiHHS
MPAaBOBUX AacIeKTiB Oi3HeCy MOXe 30UTBIINTH MOBIpY A0 MiAIPUEMCTB
1HO3eMHHUX 1HBECTOPIB, III0 MOKE CHPHUATH 3aTyUCHHIO IHO3eMHUX 1HBECTHIIIN
y KpaiHy.

3 iHmoro OOKy, SKIIO MpOoaHaNi3yeMO IOCBiJl HAIIUX CYCiHiB,
npueanands CnoBayunmuu Ta Yexii mo €Bpomeiicbkoro Coro3y Hamaio
MOXIIMBICTh IXHIM IOPUCTaM IPAaKTUKYBaTH CBOIO Npodecito B IHIIUX
kpainax. [octyn npo mpodecii iHO3EMIIB MOXE CIPHATH 3alTyYeHHIO
1HO3EMHHUX IHBECTHIIIN Ta MiJBUIICHHIO MIXKHAPOTHOTO iMIDKY Ykpainu. [le
0cOOJIMBO BaXXJIMBO B KOHTEKCTI €BpOIEICHKOI iHTErpamii Ta mparHeHHs 10
BxopkeHHs o €C. e Moke JOMOMOITH 3aJdy4uTH OibIlC iHBECTOPIB Ta
CHPUSITH EKOHOMIYHOMY PO3BHUTKY 000X KpaiH.

3axkoHomaBcTBO €C BIAMOBITHO BHECIN 3MiHM HAa HALlIOHAJILHOMY DiBHI
y 3akoH TMpo aABOKaTypy, 1 0HWM CaMHM 3alpOBAJWIA IHCTHTYT
€BpPOAJIBOKATypH, a CaMe, TPOMAJSHUH JAepXKaBU-4wieHa ECBpPOIEHCHKOTO
Corozy abo ixmoro wieHa (mepkaBu) Yrogwm Tmpo E€BpomnerchKuit
E€KOHOMIYHMI TpOCTIp, KUl Mae MpaBO HaJaBaTH IOPUAMYHI TOCITYTH
caMOoCTiHHO Ha mijgcTaBi NpodeciiiHoro 3BaHHS, BHPAXKEHOTO OQIiliHHOI
MOBOIO JIEp)KaBH peecTpallii, Ha3WBA€ThCS SIK €BPOAIBOK 1 Mae IpaBo
HajaBatu ropunuuHi mociayru B CroBaupkid PecnyOmini um y Yechbkidd
PecriyOminii uM HaBOakW, SK 3ampolleHuil (TOCTHOBHMH) €BpOaABOKAT abo
BU3HAHUI €BPOAJIBOKAT.

locThoBHI €BpoanBOKAT — II€ €BPOAABOKAT, SIKMH Hajxa€ IOPUAWYHI
MOCIYyTd Ha TepuTopii KpaiHum wiena €C THMYAacOBO 4YM 3pifKa, TOTYye
MpoIecyalbHi TOKYMEHTH i3 3IHCHEHHS aIBOKATCHKOI TisSUTEHOCTI 3aDKHKAM
€BpoasBOKATOM. 3alpOIICHUIl €BPOAIBOKAT MOXKE NPEICTABIATH CTOPOHY
CYIIOBOTO TIPOLIECY IPOTATOM PO3TIISAY CIIPABH y Cyi a00 1HIIHNX Jep>KaBHIX
OpraHax Ta 3aXHUCT OOBHHYBAu€HOTO Yy KPUMIHAJHHOMY MpPOBAKCHHI

* BakasHoBa H. M. OyHKUiOHATBH] Ta OpraHi3alLiiiHi OCHOBM a1BOKATYpH YKpaiHH :
nuc. 1-pa ropug. Hayk; 12.00.10. Oneca, 2017. 395 c.

% Tauiit JI. B. IOpuauyna mpuposa afBOKaTYpH B CHCTEMI 3aXHCTy IpaB icBOOOJ
JIFOIMHY 1 TPOMaJsIHUHA : aBToped. MUc. Ha 3M00yTTS HAyK. CTYINCHS KaH[. FOpPUI. HAyK :
cnen. 12.00.01 / JI. B. Tamiii ; XapkiB. Hall. yH-T BHYTp.ciipaB. Xapkis, 2008. 20 c.
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3000B’s13aH1 CMIBIPAIFOBATH 3 a/IBOKATOM, BKJIFOUSHUM JIO CIIUCKY a/IBOKATIB
(mami — agBOKAT, IO CITIBIPAITIOE); 1HAKIIE BiH HE Ma€ MpaBa MPEICTaBISITH
CTOPOHY NpOLIECY UM OOBHHYBAYECHOTO SIK aJJBOKAT.

CdopmoBanuii (Iitounii) €BpoaaBoKaT — 1€ €BPOAJBOKAT, SIKUH Hajae
IOpUAMYHI TIOCHYT'H, Ha NpuKian, Ha Tepuropii Crnopanpkoi PecmyOmiky,
Yecbkoi PecryOmiku abo iHmoi kpainm unena €Bpomeiicbkoro Corosy,
1 HaBIIAaKH, Ha TIOCTIIHIA OCHOBI 1 BHECEHHUH 10 CITUCKY €BPOAJIBOKATIB, SIKHUI
BeZe acoliamis. €BpoaaBoKaT 3000B’SI3aHUI BUKOHYBAaTH 3000B’s3aHHS
HaliOHAJIFHOTO a/IBOKAaTa, 8 TAKOXX MPaBOBI HOPMH JICPIKaBH PEECTpALii.

BimnosigHo no maparpada 30 myHKT (d) iHO3eMHUIA aBOKAT O3HAYAE:
«pizmgHa ocoba xmepkaBu-wieHa Oprasizanii €KOHOMIYHOTO CHIiBpOOiT-
HUITBA Ta PO3BHUTKY, SKHHA YIOBHOBAXCHWH B JepXkaBi peecTparii
3IIHCHIOBaTH aABOKATCHKY IiSUTBHICTh HE3aJEeKHO Ta 0e3 0OMeKeHb, 1 IKui
BHECEHHWH [0 CIHUCKYy 1HO3EMHHX aJBOKATiB SKHH HAIIOBHIOETHCA
(peecTpyeThes) Ta BEAETHCS ACOLHALIEI0 aTBOKATIBY .

BigmoBinHo mo maparpada 30 myHKT (€) «aIBOKaT-MiXHaPOIHHK»
o3Havae: «diznyHa ocoba wieHa CBiTOBOi opranizamii TOpriBii, SIKHA
YIIOBHOB&KEHUI y Jiep)KaBi peecTpalii HajaBaTH IOPWAWYHI ITOCIYTH
HE3aJIS)KHO Ta 0e3 oOMeXeHb 1 SKWH BHECEHWH J0 CIHUCKY aJBOKaTiB-
MDKHApOJHHKIB, SKHH HallOBHIOETbCS  (PEECTPYETBCS) Ta  BEAETHCS
acolianiero aBoKatiBy .

IcHye Takox Oarato iHIIMX ()aKTOpiB, SIKI BIUIMBAIOTH HA IOPUCTIB HA
€BPONCHCHKOMY piBHI: BIUIMB 3aKOHOJABCTBAa TIIPO KOHKYPEHIIO Ha
(¢yHmamMeHTanbHi [IiHHOCTI Tpodecii; CHiBBIOHOMIEHHS MK OOOB'S3KOM
aZBOKaTiB (a dYepe3 HUX 1 MpaBaMH TPOMAISH) Ta OOOB'S3KOM YpAIiB
3a0e3mnedyBaTi O€3MeKy TpoMajsH; BIUIMB Trio0amizamii Ta mibepamizamii
PHMHKY Ha IOpUIMYHY ITpodecito.

Ha 3acimanni €spomneiicbkoi Pamu Bim 23 ueprHs 2022 poky Oyiio
MIPUIHATO pillIeHHs HaJaTu YKpaiHi craryc Kpainu-kanauaata go €C.

Inimiroana CCBE, ska € MDKHapOJHOIO acoIlialli€ero, 3aCHOBAaHOIO
B 1960 poui, Bixnosinuo no mynkry 11 Craryry CCBE, mo crocyerbcs
€BPOIICICHKO TMEPCHEKTUBY, IIOM0 IMPOCYBaHHS IIOTNISA/IB €BPONEHCHKUX
a/IBOKATiB Ta 3aXWCTy MPAaBOBUX IPHHIMIIB JIEMOKpaTii Ta BEPXOBEHCTBA
npaBa. Lls MikHapogHa opraHizamisi MpeACTaBIsiE €BPOIEHCHKI aBOKATCHKI
acoriarii mepex €BpONeHCHKUMHU Ta IHITUMH MiKHApOJHUMH YCTaHOBAMH,

® L. 1 § 30 pism. d) zakona ¢. 586/2003 Z.z. o advokacii a o zmene a doplneni zékona

¢. 455/1991 Zb. O zivnostenskom podnikani (zivnostensky zakon) v zneni neskorSich
predpi:sov.

CL 1 § 30 pism. e) zdkona €. 586/2003 Z.z. o advokacii a 0 zmene a doplneni zakona

¢. 455/1991 Zb. O zivnostenskom podnikani (zivnostensky zakon) v zneni neskorSich
predpisov.
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30KpeMa y cdepax peryioBaHHS Mpodecii, 3aXUCTy BEPXOBEHCTBA IIpaBa,
IIPaB JIIOAWHY Ta JEMOKPATUYHHUX LIHHOCTEH.

CCBE 30cepemkyeTbesi Ha 3aXHCTi TIpaB KJII€HTIB, MTPaBi HA JOCTYII JI0
npaBocy il Ta onudpysanHi npouecis npasocyansi. PECO pexomennyBas
[Tnenapuiii cecii CCBE 3minutu craryc wienctBa HAAY 3 uneHa-
crocTepiraya Ha acoliiOBaHOTO WICHA OpraHi3allii, micias TOro, SIK KOMITET
oTpuMaB iHQopMalilo Mpo CTaH CIpaB B aJBOKATypi Ta OKPEMHUX acleKTax
1ocTHLIT B YKpaiHi Ha 3aciiaHHAX 6 »OBTHA Ta 24 nuctonana 2022 pOKyB.

[lo y cBoro uepry Bifirpae y aaBOKaTypi Ba’JIMBY pOJIb, a caMme
3a0e3meueHH] MPaBoOBOi CTaOLTBHOCTI Ta MPO30POCTi B Oi3HECH, MO0 B CBOIO
Yepry CHpHsi€e eKOHOMIYHOMY PO3BHUTKY KpaiHH.

Jis 3amydeHHS 1HO3EMHHMX IHBECTHIII BaXXJIMBO MAaTH IIPaBOBY
CHCTEMY, fKa € IPO30pOI0 Ta IependadyBaHOIO, IO HAJA€ IHO3EMHHUM
iHBECTOpaM BIIEBHEHICTh y TOMy, IO iXxHI mpaBa OyZyTh 3aXHIICHI.
ABOKATH MOXXYTh JOTIOMOITH Y IMiJATOTOBII Ta aHali3i JOTOBOPIB, Y TOMY
gucai 3 1HO3EeMHHMM KOHTpareHTaMu, I0 3a0e3MeunTh 1X IPaBOBY
3aXHIICHICTh Ta CIPUATHME 3aJTyYeHHIO IHO3EMHHX IHBECTHIIIN B KpaiHy.

AnBoKaTypa Bilirpae BaXJIMBY pOJib y IIATPUMII IIPaBOBOTO IIOJIS
Ta 3a0e3Me4yeHHi JOTPUMaHHS IpaB, L0 CHPUSE 3ATYyYEHHIO iHBECTHILIN
Ta PO3BUTKY Oi3Hecy. BOHM pomomaraioTh y CTBOPEHHI CIPHATIHBOTO
IHBECTHLIHHOTO KIIIMAaTy, 3aXHIIAal04Yy NpaBa Ta iHTepecH Oi3Hecy.

BucHoBku. ABOKaTrypa € BaXJIUBUM IHCTPYMEHTOM IIPaBOBOI
CHCTEMH 1 MOKE BIUIMBATH Ha €EKOHOMIUYHUH PO3BUTOK KpaiHH.

AnBokaTypa dYepe3 aaBOKATiB 3a0e3ledye IIpaBOBY CTaOLIBHICTH
Ta TMPO30picTh y Oi3HECi, AOMOMaraloTh PO3B'SI3yBaTH CIOPH Ta MOXYThH
CIPUATH 301IBIICHHIO IHO3EMHUX 1HBECTHIIIN Y KpaiHy.

Po3BUTOK agBOKaTypu MOKe OyTH MOKPALICHO HIISXOM IiJIBUILEHHS
piBHs npodeciitHoi kBamiikarlii, Ta CTBOPEHHs KOHKYPEHIII 32 JAOMOMOIHU
1HO3EMHHX aJIBOKATIB, PO3BUTKY CIIIBIIpall 3 1HIIMMH OpraHaMH, 110 y CBOIO
4yepry 3a0e3neYnTs NapTHEPCTBO MK aJBOKaTaMH, JEpKaBHUMH OpraHaMu
Ta Oi3HECOM.

OTxe, MOXHa CTBEp/KyBaTd, IO aJBOKaTypa € KIIOYOBUM
IHCTPYMEHTOM TIPaBOBOi CHCTEMH, a ii HasBHICTb Ta €(PEKTUBHICTH MOXYTh
CYTTEBO BIUIMBATH HAa PO3BUTOK €KOHOMIKH KpaiHH. Po3ymiHHS 11bOTO (aKTy
MOJKE JOMOMOITH B YAOCKOHAJCHHI IIPaBOBOi CHCTEMH Ta IIiIBHIICHHI
il edexTHBHOCTI, IO, B CBOIO YEpPry, MOKE MAaTH IO3UTHBHHUH BILIHMB
HAa €KOHOMIYHHNA PO3BUTOK KpalHH.

8 HaunionanpHa acoriarnis anaBokartiB Ykpainn orpumana HoBuii craryc B CCBE
https://unba.org.ua/news/7745-nacional-na-asociaciya-advokativ-ukraini-otrimala-novij-
status-v-ssve.html (nara 3Bepuenns 01.04.2023 p.)
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OCOBJIMBOCTI TA CTAHJAPTHU 3AXHUCTY ITPAB
CIIO)KMBAYIB Y €BPOIIEMCBKOMY COIO3I

I'enko BikTopis BacuiiBua
KaHOUOAmKa IpUOUYHUX HAYK, OOYeHMKA Kageopu MidCHaApoOHO20 npasa
JBH3 «Yorczopoodcwruti nayionanvHuil yHigepcumenmy
M. Yowceopoo, Vrpaina

B Vkpaini npouecu mo 3aXucTy TpaB CIIOKUBAyiB BiAOyBamucs Tif
BIUIMBOM IPOTPECHBHUX €BPOINEHCHKHX i/1el, a B yMOBax €BpOiHTErpamiiHol
MOJITUKK HEOOXiHO JeTajlbHillle 3yNMUHUTHCS Ha OCOOJMBOCTSAX Ta
cTaHgaprax €sponeiicbkoro Coro3y y it cepi.

OpHUM 13 TepIIUX MIDKHApPOJHUX IOKYMEHTIB y cdepi 3axucTy npaB
CTIOXKMBAYIB € cxBaeHa y 1973 pomi «XapTist 3aXHCTy CIIOKHBAdiBY, y sKiif
3aKpilUIeHI OCHOBHI IIpaBa CIIOXKMBauda, TaKi sK: IPABOBHH 3aXHUCT Ta
JOTIOMOTa, 3aXHWCT Bix (i3myHOI Ta EKOHOMIWHOI IIKOAM, 3aXHCT BiX
3NIOBKMBaHb HAJaBa4iB IOCIYT Ta IOCTadalbHUKIB TOBapiB, MpaBO Ha
MCIATIPOAa)KHE OOCIYrOoBYBaHHA, OOMEXKyBaJbHA TIPaKkTHKa, 3a00poHa
HETpaBANBO1 peKIamuy, rapanTii e()eKTUBHOCTI 3aCTOCYBaHHS
3aKOHOJIABCTBA, IMPABO HA KOMIICHCAI[IIO NIKOAW Ta MPaBo Ha iH(GOPMAIIO.
Xouya VYkpaiHa He parudikyBana «XapTilo 3aXHCTy CIHOXHBauiBy,
HalliOHaJIbHE 3aKOHO/IaBCTBO Iepeidayae BU3HAUEHI B Hil rapaHTii.

HactymHuM aktoM, 110 BapTo 3rajatu, € KepiBHI NPHHIMIN 3aXHUCTY
CTIIOXXMBauiB, sKi Oynu 3arBep/pkeHi ['eHepanbHoro Acambneeto OOH
pesomomito Ne39/248 16 xsitas 1985 p.? Oco61MBO HiHHEM BHSBHIOCS
3aKpiIJICHHS KEpIBHUX NPHHIUINB IIOJO 3aXHCTy NpaB Ta IHTepeciB
CIIO)KMBaUiB, 30KpeMa: IATPUMKa JepkaB y 3a0e3nedeHHi aJeKBaTHOTO
3aXUCTy CIIO)KUBAYiB; CIPUSHHS CTBOPEHHIO BHPOOHMYUX CTPYKTYp, ILO
3aJJ0BOJIBHAIOTh ITOTPEOM CIIOKMBAUiB; IOCHICHHS ETHYHHX CTaHAAPTIB
MOBENIHKM BHUPOOHUKIB Ta TMOCTAa4aJbHHUKIB TOBapiB (MOCIyT) Ui
CIIOXKMBAUiB; CIIPHUSHHS JiepKaBaM y MPOTHIIT IIKIAIMBINA AUIOBIN MpakTUIi
MiAIPUEMIIIB Ha PiBHI HaIlIOHAILHOTO Ta MIXXHApPOJHOTO PiBHIB, SKa MOXE
MaTd HEraTHMBHHMH BIUIMB HAa CIIOKMBAadiB; JOIOMOTa Yy PpO3BUTKY Ta
CTBOPEHHI HE3aJIeKHHUX CIUIOK, 110 00’€IHYIOTh CIOXXMBAa4iB; 30UIbIICHHS

! Consumer Protection Charter. Resolution 543 (1973). URL: https://assembly.coe.int/
nw/xml/XRef/Xref-XML2HTML-en.asp?fileid=15956&lang=en

2 General Assembly in resolution 39/248 of 16 April 1985. URL: https://documents-
dds-ny.un.org/doc/RESOLUTION/GEN/NRO0/462/25/IMG/NR046225.pdf?OpenElement
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MDKHAPOJHOTO CIIBPOOITHHIITBA IS 3aXUCTY IPaB CII0KUBAYIB; IIOIIMPEHHS
PUHKOBHX YMOB, II[0 HA/IalOTh CIIOKMBAYEB1 OUTBIIMI BUOIp 32 HIOKUY IiHY.

CucrteMa NPUHLMIIB y Tajly3i 3aXUCTy NpaB CIIOXKHMBAdYiB, 110 Oyna
chopmynboBana Ha piBHI ['eHepanbhnoi Acambiaei OOH B Kepiaux
NPUHIMIAX 3aXKCTy CIIOKWUBauiB, BCTaHOBJIEHHWX Pesomromiero Ne39/248,
OJTHOYACHO € e()eKTHBHOIO CHUCTEMOIO OOMEKEeHHsS JoroBipHOi cBoOGoam. Lli
OpuHOUOH OyiaM pO3MIMPEHI B HACTYNMHHX MDKHAPOAHUX JOKyMEHTax,
30kpeMa y Pesomrorii Exonomiunoi Ta comiansHoi pagu E/1999/INF/2/Add2
Bi 26 mmmas 1999 poxy® Ta Pesomomii enepansHoi AcamGiei 70/186 Bix
22 rpyans 2015 p.4

YmoBu Yromm mpo acomiamito 3 €C MICTIATh BaXIUBI IMYHKTH IIOIO
3aXHCTy TpaB CIIOKHWBAa4iB y TIPOIECi €Bporeizamii 3aKOHOJaBCTBA.
Hanpuknan, crarras 140 mnepembadae 3axucT CHOXHBAa4diB y cdepi
€JIeKTPOHHOI TopriBmi, a ctarti 193, 195 Ta 198 crocyioThcst opopmMIeHHS
TOPTrOBHX MapoK. 3aXHCT IpaB CIIOKMBAYiB TAKOXK MepedadyeHo B CTaTTSX,
IO CTOCYIOThCS TeorpadiuyHMx IO3HAYCHb, COIIAIbHUX IOMOMOT, I[iH Ha
BHYTPINIHIX PUHKaX, JOCTYIy O €HEPropecypciB, rapaHTiil Ha 3aXHCT MpaB
CIIOXKMBAYIB Ta CIIBPOOITHUIITBA Y il cepi.

VYkpaiHa IOBHHHA TaKOoX IMIUIEMEHTYBaTW IIOJIOKeHHS JlupexTuBn
Pagn Bim 25.06.1987 momo 301KeHHS 3aKOHOAABCTBA JIEPXKaB-UJICHIB
CTOCOBHO TOBapiB, IO IMPEICTaBIIIOTH 3arpo3y AJIs 370pOB’Sl Ta Oe3meKn
cnoxusauiB (Ne 87/357/€EC), dupextuBu Ne 98/6/€C miomo 3axucty
CIIOXKMBAUiB IPH 3a3HaueHHI IiH Ha ToBapH, Ta Hupextusu Ne 2005/29/€C
po HEZOOPOCOBICHI TOPTiBENbHI METONM MIANPHEMCTB IO CHOXHBAUiB
Ha BHYTDPIOIHBOMY pHHKY, SIKa BHOCHUTh 3MIHM JO IHIINX JUPEKTHUB
i pernmamentiB; Jupexktusu Ne 1999/44/€C €poneticskoro [lapiameHty ta
Pagu Big 25.05.1999 mpo meBHI acmekTH MPOJaXy CIOXKHBUHMX TOBApiB Ta
BianoBinHi rapanTii; Jupextusu Ne 93/13/€C €poneiicbkoro [Tapnamenty
ta Pamm Binm 5.04.1993 mnpo HemoOpOCOBICHI YMOBH Yy CIIOKHMBYHX
koHTpakTax; [upektuu Ne 97/7/€C €sponeiicbkoro I[apmamenty ta Pamn
Bix 20.05.1997 mpo 3aXUCT CIIOKUBAYIB CTOCOBHO TUCTAHIIIHHUX KOHTPAKTIB;
JupextuBu Ne 2008/122/€C €sponeticekoro Ilapaamenty Ta Paanm Bin
14.01.2009 mpo 3axucT mpaB CHOXHMBA4iB 32 JECSIKMMH ITOJIOKCHHSIMHU
KOHTPAKTiB IIOJI0 PpO3MOJAUTy dYacy Ha BHKOPHUCTAaHHS HEPYXOMOCTI
(TaiiMIiep), JOBrOCTPOKOBOTO BiATIOYWHKY, KOHTPAKTiB 3 IMEPETpoOmaxy Ta
obminy; [JupextuBu Pamm Ne 85/577/€EC Bim 20.12.1985 mpo 3axmer
CIOXKMBAUIB  IIOJ0  KOHTPAKTiB, IO VyKIAACHI 1032  JiTOBHUMH
npumimennsmu; Jupextuu Ne 2002/65/€C €poneiicskoro [Tapnamenty ta

® United Nations guidelines for consumer protection (as expanded in 1999). URL:
https://unctad.org/system/files/official-document/UN-DESA_GCP1999 en.pdf

* Resolution adopted by the General Assembly on 22 December 2015. URL:
https://unctad.org/system/files/official-document/ares70d186_en.pdf
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Paau Bim 23.09.2002 mpo aucraHuiiiHy TOPriBmoo Ta (iHAHCOBI MOCIYTrU
CIIOXKMBauaM, siKa 3MiHIOe Ta nonoBHioe [JupextuBy Pagu Ne 90/619/€EC Tta
Hupextusu Ne 97/7/€C ta Ne 98/27/€C; Jlupektuu Ne 2008/48/€C
€sponeiicbkoro Ilapnamenty Ta Pagu Big 23.04.2008 nmpo KpeauTHi yromu
JUIl  CIIOXKWBauiB, sika ckacoBye JlupektuBy Pamu Ne 87/102/€EC;
JupextuBu Ne 96/57/€C mpo BuUMOrM 1070 €(pEKTUBHOCTI CHOKHBAHHS
eHeprii TMOOYyTOBMMH €JEKTPUYHUMH XOJIOJWIFHHKAMH, MOPO3WIEHUMHU
KaMepaMH Ta IX KOMOiHaIliSIMHU TOLIO.

Takum uwmHOM, Ha piBHI €C pospobmeHo psn JupekTuB Ta
PernameHTiB, IO CTBOPIOIOT KOMIUIEKCHY OCHOBY IUISl CHCTEMH 3aXHCTY
MpaB CHOXWBAYiB. YKpaiHa MOCTYIOBO MEpeBaXHy OLTBIIICTE HOPM Yy cdepi
3aXHUCTy TpaB CIOXHUBAYIB, sIKi MicTaThCS y upextuBax Ta Permamentax €C
IMIUTEMEHTYBaJIa, BHICIIM 3MiHA y YHHHE 3aKOHOAABCTBO Ta NPUHHSIBIIN
JOJATKOBI HOPMAaTHBHO-TIPABOBI aKTH, IO OE3yMOBHO HAONIKye HAIIy
JIepKaBy Ha IIUIAXY JI0 €BPOIHTErpallii.

DOI https://doi.org/10.36059/978-966-397-298-5-59

VIRTUAL ASSET IN UKRAINE IN TERMS
OF MEANS OF PAYMENT

Hrytsai Serhii
Ph.D. in Law, Associate Professor,
Associate Professor at the Department of Sectoral Law and General Legal
Disciplines of the Institute of Law and Social Relations
of the Open International University of Human Development "Ukraine"
Kyiv, Ukraine

One of the most dynamic sectors of Ukraine's economic frontier,
FinTech, not only withstood the challenges of one of the most difficult times
of independence, but also continued to develop despite all the difficulties of
the difficult time, and often despite it.

On 17.02.2022, the Verkhovna Rada of Ukraine adopted the Law of
Ukraine "On Virtual Assets" No. 2074-1X (hereinafter — Law 2074)", 3 taking
into account previously submitted proposals from the President 2. According

! «Ipo Bipryamshi axtusmy», Pub. L. No. 2074-1X(2022), https://zakon.rada.gov.ua/
go/2074-20

? «(Kaprxa npoexTy 3axory “TIpo BipTyasHi axtusn™, June 11, 2020, https:/fitd.rada.gov.ua/
billinfo/Bills/Card/2698.
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to the section "Final and Transitional Provisions" of Law 2074, the law itself
will come into force, inter alia, from the date of entry into force of the Law of
Ukraine on Amendments to the Tax Code of Ukraine regarding the
peculiarities of taxation of transactions with virtual assets®. In order to fulfill
the requirements of clause 1 of Section VI of Law 2074 and to bring it into
force, the Verkhovna Rada of Ukraine on 13.03.2022 registered * Draft Law
No. 7150 "On Amendments to the Tax Code of Ukraine on Taxation of
Transactions with Virtual Assets" (hereinafter — Draft Law 7150)°.

Under the concept of virtual assets ® Law 2074 contains a definition that
covers the entire spectrum of ' a more familiar concept to us  as a
cryptocurrency °, except for the concept of CBDC ° — digital currency of
central banks.

The legal status of virtual assets is defined in part 7 of Article 4 of Law
2074 and has the following interpretation: "Virtual assets are not a means of
payment on the territory of Ukraine and cannot be exchanged for property
(goods), works (services)".

¥ «IosicrioBanbha 3amucka 10 Ipoekry Ne 7150 3akony Ypainu “IIpo BHECEHHS 3MiH
1o TonatkoBoro kozekcy YkpaiHH MO0 ONOAATKYBaHHS 00OpOTY BipTyaldbHHX aKTHUBIB
B YIf‘})a'in”>>, March 13, 2022, https:/itd.rada.gov.ua/billinfo/Bills/pubFile/1245235

«ITopiBusmbHa Tabmuus a0 [Ipoekty Ne7150 3akony Ykpainu “IIpo BHeceHHs 3MiH

1o ITonarkoBoro kojaexcy YKpaiHM, IIOJO ONOJATKYBaHHsS OINEpaliil 3 BipTyaJbHUMH
axruBamun”», March 13, 2022, https://itd.rada.gov.ua/billinfo/Bills/pubFile/1245233

5 «[Ipoext 3axony Ilpo BHeceHHs 3MmiH 1o [lomaTkoBoro kojmekcy YKpaiHH IIOZO
OIIO/IaTKYBaHHS oOIepauiif 3 BipTyansHUMH akTHBamm», Pub. L. No. 7150(2022),
https://itd.rada.gov.ua/billinfo/Bills/Card/39211

® C. 0. I'pruait. TIpaBosa cyTHiCTS Hedimimii «BipTyanbHi aKTHBI» Y 3aKOHi YKpaiHm
«[Ipo BipTyanbHi akTUBW». Enexmpoune Haykoge 6UOAHHA «AHANIMUYHO-NOPIGHATbHE
npasosnascmeoy, N0. 1(2022): 244-48, https://doi.org/10.24144/2788-6018.2022.01.45 ;
C. O. I'punaii. [TonsrTeBuit psig — BipTyanbHi akTUBU. Haykosuil 6iCHUK Yoiceopoocbkoeo
Hayionanvrozo yigepcumemy. Ipaso, 2, no. 70(2020):313-17, https://doi.org/10.24144/
2307-3322.2022.70.49

" Serhii Hrytsai, “Classification of Virtual Assets in Ukraine,” Journal of the National
Academy of Legal Sciences of Ukraine 30, no. 1(2023):135-52,
https://doi.org/10.31359/1993-0909-2023-30-1-135

8 Serhii Hrytsai. The Place of Virtual Assets in the Structure of Digital Financial
Technology. International Science Journal of Management, Economics & Finance 1,
no. 3 (August 1, 2022):34-48, https://doi.org/10.46299/j.isjmef.20220103.3

I'pumait C. O. KpunroBamota — uYud Moxe OyTH mpaBoBo aediHimiero?

JHinposcbkuil HayKosuul yaconuc nyONYHO20 YNAPAGIIHHA, NCUxon02ii, npaea, NO. 2
(June 13, 2022):92-97, https://doi.org/10.51547/ppp.dp.ua/2022.2.15

0 Serhii Hrytsai. Classification of Elements of the Latest Digital Financial
Technology. International Science Journal of Jurisprudence & Philosophy 1, no. 2
(August 1, 2022):1-15, https://doi.org/10.46299/j.isjjp.20220102.1
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However, the current practice in Ukraine does not correspond to the
meaning of Law 2074

This is not the first time that Ukrainian businesses have picked up the
trend of paying for goods and services with cryptocurrencies. The previous
wave took place in 2017-2018, but payments did not become widespread.
Currently, businesses have picked up the trend of introducing cryptocurrency
payments again. This is because over the past 5-6 years, infrastructure
solutions for crypto payments have caught up with market demands. "Five
years ago, everyone wanted to make payments with crypto, but they did not
understand how and what,” said the head of the Ukrainian office of the
cryptocurrency exchange Binance in an interview.

In 2019, major cryptocurrency players appeared on the Ukrainian
market. Whitebit, a cryptocurrency exchange with more than 3.5 million
users, launched WhitePay crypto processing. Binance, one of the world's
largest crypto exchanges, started testing crypto payments through its
BinancePay crypto processing in 2021. The services developed by these
crypto market players helped to accept payments from the buyer and send
them to the seller of services or goods — the retailer. WhitePay has developed
a payment terminal for offline outlets, having invested more than $1 million,
and BinancePay has introduced payment in stores via QR code. The director
of the Ukrainian office of the cryptocurrency exchange Binance notes that
they are preparing integration with 10 retailers in the near future: "We plan to
announce a new partnership every month." At the same time, WhitePay is
negotiating integration with 45 companies?.

Mastercard, together with Weld Money, a fintech startup based on the
Ukrainian bank Unex Bank, has launched a cryptocurrency payment card "Weld"
in Ukraine. The card allows you to pay for goods and services with
cryptocurrency in a convenient mode where cashless payments are available:
POS terminals, online payments. This card can be added to Apple Pay, Google
Pay and pay with cryptocurrency without the need for the user to convert it into
regular (fiat) currency, as the conversion of cryptocurrency is automatic™.

! I'pumait C. O. Cdepa 3acTOCyBaHHS 3aKOHOJABCTBA YKpaiHH MO BipTyaibHi
aKTUBU. Axmyanvhi npobremu  gimuusnsnoi topucnpyoenyii, Nno. 2(2022): 54-59,
https://doi.org/10.32782/392278 ; I'puniaii C. O. ITopsinok peasizaiii BipTyalbHUX aKTHBIB
B Ykpaiui. Haykosi npayi Midcpezionanvnoi akademii ynpagninns nepconanom. FOpuouuni
HayKU, 61, no. 1 (2022): 18-23, https://doi.org/10.32689/2522-4603.2022.1.3

Taica Menbauk. iPhone 3a kpunty. Crigom 3a «Dokcrpor» Ta WOG mipuiimMartu oruiaty
B KpHMNTI IUIaHYIOTh JecsaTku  OisHeciB. Hasimo im 1e (3uoBy). Forbes.ua,
August 25, 2022, https://forbes.ua/inside/iphone-za-kriptu-slidom-za-fokstrot-ta-wog-priymati-
oplatu-v-kripti-planuyut-desyatki-biznesiv-navishcho-im-tse-znovu-25082022-7899

“B VKpaiHi 3ayCTHIH IUIATDKHY KapTKy s pO3paxyHKiB KpuToBainoTow — weld

card”, AIN.UA (blog), September 22, 2022, https://ain.ua/2022/09/22/weld-kard/
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In 2022, electronics retailers in Ukraine, such as Stylus and
Technolzhak, began to increasingly accept cryptocurrencies as payment for
goods purchased from them. The whole process was implemented in
partnership with the crypto processing platform Whitepay, which is part of
the European exchange WhiteBIT.

Cryptocurrency exchange Binance and supermarket chain Varus, which
has 97 supermarkets in different cities of Ukraine, have launched payments
for goods in online stores using crypto wallets and Binance Pay technology™.

Along with the Varus network, the well-known WOG gas station chain
has become a partner of the Binance cryptocurrency exchange and launched
the possibility of paying for fuel with cryptocurrency through Binance Pay™.

More than 130 types of cryptocurrencies are now available for payment in
the Okwine.ua web marketplace and to visitors of OKWINE stores through POS
terminals in Kyiv and Lutsk. The project was implemented in partnership with
the crypto processing service Whitepay. In the near future, the option is planned
to be integrated in all outlets, as cryptocurrency payments are gaining popularity
and new momentum in the Ukrainian market"’.

At the end of May 2022, Foxtrot integrated a tool from the
cryptocurrency exchange Binance. According to the results of the first month
of trading, Foxtrot accepted more than 1000 payments in cryptocurrency™.
The average receipt in such purchases is close to the average regular receipt
in the Foxtrot chain®®

We assume that all of the above examples of the use of virtual assets
are carried out through a banking service — acquiring, which takes place
automatically. And this is despite the fact that virtual assets remain

Y “Mepexi marasumiB enextpominm «TexHolxax» Ta Stylus mouams npumitmath
KPHUIITOBAITIOTH [UTSL OIUTaTé 3a ToBapu”, European Business Association, November 25,
2022, https://eba.com.ua/merezhi-magazyniv-elektroniky-tehnoyizhak-ta-stylus-pochaly-
pryjmaty kryptovalyuty-dlya-oplaty-za-tovary/

® Opiit TapaCOBCBKHH “Binance Ta Varus OTOJOCHIH TIpO TIAPTHEPCTEO: KyMHTH
NPOIYKTH Ha CalTi cymepMmapkeTa MOKHa 3a KpunroBamiory,” Forbes.ua, September 15,
2022, https://forbes.ualnews/binance-ta-varus-ogolosiIi-pro-partnerstvo-kupiti-produkti-na—
sayti-supermarketa-mozhna-za-kriptovalyutu-15092022-8358

Amnacracis  JKapuxoBa. “Mepexxa WOG moudana mnpuilMaTd oOIUIaTty 3a IajbHE
KpUITOBAIIOTOW”. Exonomiuna npasoa, September 26, 2022, https:/iww.epravda.com.ua/
news/2022/09/26/691864/

7 Kocrsitne CHMOHEHKO, “Mepexxa OKWINE mnovana npuiiMat KpUNTOBAIIOTY,
RAU, October 7, 2022, https://rau.ua/novyni/okwine-pochala-prijmati-kriptu/

'8 Menbruk, “iPhone 3a xpunty. Crizom 3a «@okcTpor» Ta WOG mpuiiMaTu oIwiaty
B KPHIITI IUIAHYIOTh JiecsTKU Oi3HeciB. HaBimo im ne (3HOBY).”

19 Karepuna Illanoa, “Milbspm 36HTKIB, picT HiH Ha 20% Ta 3MCHIICHHS ACOPTHMEHTY.
Ilo BinOyBaerbcst 3 PHHKOM IIPOJABIUB TeXHIKM B YkpaiHi. InTepsio 3 CEO «doxctpory»,”
Forbes.ua, June 24, 2022, https://forbes.ua/inside/rota-fokstrota-yak-pratsyue-v-umovakh-viyni-
odin-z-naybilshikh-prodavtsiv-tekhniki-v-ukraini-23062022-6718
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unregulated in Ukraine, as Law 2074 has not yet entered into force”. The
widespread use of acquiring would be more logical after the entry into force
of Law 2074%, when such a scheme will work through service providers
the turnover of virtual assets that have received the appropriate permission
from market regulators in Ukraine %

However, today, despite everything, as we can see from numerous
examples, acquiring is used, i.e., there are agreements between the bank and
service providers acting at their own discretion, without any control from the
state. Due to the current lack of regulation, this issue cannot be addressed and
penalties cannot be imposed on such business entities, which leads to
arbitrariness.

All of the above touches on another equally important topic, namely the
taxation of transactions with virtual assets that take place today before the
entry into force of Law 2074. At a minimum, banks that carry out acquiring
operations should act as tax agents when conducting transactions with virtual
assets on the part of individuals®. The issue of taxation of service providers
acting at their own discretion before the entry into force of Law 2074, which
may include both legal entities and individual entrepreneurs, remains open in
the context of our study®.

In other words, we have a paradigm of views between the legislator
and consumers, not a formal one. On the one hand, on the formal side,
the legislature is not going to recognize virtual assets as a means of payment
after the entry into force of Law 2074. On the other hand, from a practical
point of view, before the entry into force of Law 2074, virtual assets

2 I'punait C. O. TlpaBoBuii pexum BipTyansHAX akTHBIB B Ykpaini. Juris Europensis
Scientia, no. 2(2022):65-68, https://doi.org/10.32837/chern.v0i2.349

2ar it C. O. «BipryanbHuii akTuB B YKpaiHi € 3ac000M mmiatexy?», Axmyanvhi

puan pTY P Yo, Ly
npo6remu nonimuku, N0. 70 (2022): 131-37.

2 punait C. O. Y4yacHUKH PUHKY BIPTyaJlbHUX aKTHBIB B YKpaiHi. /Jninposcbruil
HAYKOGULl 4ACOnUC NYyORuHO20 YNpaeninus, ncuxonocii, npasa, Nno. 3(2022):152-57,
https://doi.org/10.51547/ppp.dp.ua/2022.3.25

2 I'punait C. O. HamionansHa KOMicist 3 HiHHHX mHanepis Ta (OHIOBOTO PUHKY SIK
Cy0’€eKT aJMiHICTpYBaHHs BIpTyaJlbHUX aKTUBIB B YkpaiHi. Haykoeuil gicnuk nyoniuno2o
ma npusamnozo npasa, n0. 1 (2022):86-92, https://doi.org/10.32844/2618-1258.2022.1.14
; Ipunaii C. O. Harionansauiit 6aHk YKpainu sk cy0’€KT aaMiHICTPYBaHHS BIPTyalbHHX
akTHBIB B YKpaiHi. [Ipaso ma OepoicasHe ynpaeninks . 30IpHUK HayKOBHX Tparb, NO. 1
(2022) 87-93, https://doi.org/10.32840/pdu.2022.1.1

I'punait C. O. IlomartkoBuii areHT ormepaimiidi 3 «BIPTyaqbHUMH aKTHBaMI»:
npaBoBuil aHami3 3MiH 10 IlogatkoBoro konekcy Ykpaiuu. Hoee ykpaincbke npago,
no. 2§2022):87793, https://doi.org/10.51989/NUL.2022.2.12.

% I'pumaii C. O. IlepCIeKTHBH OIOJATKYBAHHS ONepariii hisHaHux oci6 Ta (isHaHux
OCIO-ITAMPUEMIIIB 3 BIPTYaTbHUMH aKTUBaMU B YKpaiHi. [Ipaso ma OepoicagHe ynpaeninms
36ipHHUK HAYKOBHX Ipaiib, NO. 2 (2022):87-94, https://doi.org/10.32840/pdu.2022.2.11
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are being accepted more and more widely by consumers as a means of
payment in Ukraine.

DOI https://doi.org/10.36059/978-966-397-298-5-60

MOJIEJII 3ABE3IIEYEHHS ) KUTJIOM Y KPATHAX €C:
TMIPABOBUIA BUMIP

Jasugosa Haraais OnexcanapiBHa
O0OKMOp 10PUOUUHUX HAYK, NPOGecop, NPOBIOHUL HAYKOBUL CNIBPOOIMHUK
8I00i1y npobiem npueamuoco npasa
Hayko6o-0ocnionoeo incmumymy npusamuoeo npasa i nionpueMHuYymed
imeni axaoemixka @. I'. Bypuaxa HAIIpH Yxpainu
M. Kuis, Ykpaina

€IMHOT MOJITHKY MO0 33J0BOJECHHS KHUTIOBOI mOTpedn B €Bporeii-
CHKOMY COI031 HEMA€: KO)KHA KpaiHa I0-CBOEMY BHPIIIYE KUTIOBE MUTAHHS,
BUXOISYM 3 IIMBUTI3AMIHO-KYyIBTYPHUX OCOONMBOCTEH, M0 iCTOPHYHO
CKJIAJIUCSI, CYYacHOi EKOHOMIYHOI cuTyarii Ta crneunudiku pedopMyBaHHS
KONMIIHIX CTpyKTyp. Mertomuka cmyx0Ou Eurostat' ta Housing Europe?
(E€sporeiicbka (emepailisi rpoMagChbKOr0, KOOIEPATHBHOIO Ta COI[AJLHOIO
JKUTIIA) BU3HAYAE THUN MPOXKUBAHHSI HACCICHHS Y JKUTII Yepe3 CTaTyc
BosioniHHs (tenure status). TepMiH «cTaTyc BOJIOMIHHS» CKIIQAHUAN IS
PO3YMIHHS, OCKUIBKM 3TiIHO 13  3araJbHONPUUAHSATHMU IPaBHJIAMH
YKpaiHCHKOT MOBH CJIOBO «BOJIOJIHHS» — (PAKTHYHE BOJIOMIHHS, BBAKAETHCS
CHHOHIMOM CJIOBa «BIIACHICTBY». AJie BINMOBIMHO 1O 3aXiTHUX HOPM
(crannmapriB) BonmoninHA (tenure) 3HauuTh nmepeOyBaHHS y MpaBi BIACHOCTI.
Bixxe y puMmcbpkoMy mpaBi Oynm koan(ikoBaHi Taki MOHSTTA, SIK «BJIACHICTB
(proprietors), «somominHs» (POSSESSIO), «TpuMmanHs pedi» (detentio), mpu
IIBOMY TIOPA[ 3 BIACHICTIO MOBA ii/ie IO BOJOAIHHA Ta TpUMaHHSA pedi. CtaH
BOJIOZIHHS TIOEAHY€E JBa CIIEMCHTA: caM (PaKT BOJIOMIHHA piudio (COrpus
possidendi) Ta namip BosomiTk piuuro (animus possidendi). Ilo3naueni
HEBIAMOBIAHOCTI 3HA4YeHb B YKPAalHCBKIA JIHTBICTHYHIN (BiZMOBiTHO
1 B FOPHIIMYHIN) Ta B 3aXiJHIH TpaauLii HOPOJDKYIOTh IIEBHY CYIEPEYHICTb.

«EBpoCTaTy BUAUISLE YOTUPU THITU MPOKUBAHHS TPOMAJISIH Y KHUTIAX:

! Database — Eurostat. Retrieved March 29, 2023, from https://ec.europa.eu/

eurostat/web/main/data/database/
2 The state of housing in Europe in 2021: Housing Europe. Retrieved March 29, 2023,
from https://www.housingeurope.eu/resource-1540/the-state-of-housing-in-europe-in-2021
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1) BiacHicTh, NIO HE 3MAE€THCA B OPEHAY, 0e3 OOTSKEHHS Yy BHUIIISIII
imorekn abo mosmkM — Kpemuty (Owner occupied, outstanding mortgage
or housing loan) (mpocra (puBaTHA BIACHICTH);

2)  BIIACHICTH 3 IMOTEKOI ab0 KpeauToM (TIO3UKOIO, JII3UHroM) (OWner
occupied, with mortgage or loan);

3) openza 3a puHKOBOIO IiHOFO (tenant-market price);

4) opeHIa 3a 3HMXKEHOIO IiHOI abo OeskomroBHO (tenant-reduced
price or free)®.

Housing Europe Bimokpemittoe mpuBaTHE BOJOIIHHS BIACHICTIO (OWNer
occupied) Bix mpsmoro BojoaiHHs BiacHicTio (direct ownership), irnopyroun
inoteune xwumio (OWNer occupied, with mortgage), npuBaTHuX OpeHIApiB
(private rent) Bim maiimauiB sxumima (tenant ownership), posmprooun Ta
JIOTIOBHIOIOUHM OPEHIIHI BiIHOCHHM colliabHUMH (SOcial rent), mepxaBHUME
(public rent) ta 3i 3HmKeHOIO omtaToro (reduced rent)”.

Buokpemienns y meromuni Housing Europe pi3HuMX TumiB opeHIn
XKHUTJIa — Haiimy (tenant) ta openmu (rent) mMae CXOXIiCTh 3 JKUTJIOBUMH
BiZIHOCHHAM, BUKJIQJICHUM Yy 3arajbHOMY MpaBi BenukoOpwuraii, B sKomy
BiIOMTO CITIBBIAHOIIEHHS IOHATH «BOJIOMIHHS» (POSSESSION) 1 «3aHATTS,
3aBoJIOIiHHY (Occupation). SIkimo mepine BIaCTHBO HaliMady, KU Mae
MpaBO BUMAraTh BiJ] YCiX 0cCi0, BKJIIOYAIOYM BJIACHUKA, HEIOMYIICHHS
TIOPYIICHHS CBOIX IMpaB, TO JPyre BIJHOCHTHCS IO MPABOBOTO ITOJIOXKEHHS,
HANPUKJIAA, TOCTOSUIBIL TOTENI0, MeIKaHI. OTKe, BIIOKPEMIICHHS
HaliMada, SKAH He 3aJIeKUTHh BiJ] BIACHWKA JKMUTIOBOTO MaifHa i Mae IpaBa
11 000B’SI3KH, BiZl OPEHI00ACPKyBaya, 3aJIE)KHOTO Bifl BIIACHUKA i MA€ TUTBKA
000B’s13KM, OLTBII BIpHO AJISI €BPONECHCHKUX KpaiH MpH BU3HAYCHHI MiCIIS
NPOYKHUBAHHSL.

HeoOXigHO TakoX 3a3HAYMTH, IO ICHYIOTh BIAMIHHOCTI KHTJIOBOT
chepu y po3BHHEHMX KpaiHax 3axigHol €Bpomu Ta y kpaiHax CxigHol
€Bporru. Ha TepuTopii KOJHIIHBOTO COI[IAICTHYHOTO CIIBTOBAPHCTBA
y JKUTJIOBIH cdepi nMpaBo NMPHUBATHOI BIACHOCTI IepeBaXkae HaJ| OPEHIAHUMHU
BiTHOCHHAMM; COIliajibHA CIPSIMOBAHICTh y 3aJI0BOJICHHI KHTJIOBOI MOTpeOU
MMOCTYTIAEThCSI KOMEPUIHHUM iHTepecaM. TakuM 4WHOM, Yy KpaiHax 3aXigHoi
€Bpony mepeBaXkae KUTIOBAa MOJIENb BIACHUKA, y TOW 4ac, sk y CXimHii
€Bpomi — opeHnaps, a CyKynmHicTh JaHux craructuku Eurostat Ta Housing
Europe mo3Bomsie 3poOWTH BHUCHOBOK MIPO PIi3HOMAHITHICTH JKHUTIIOBOI
TIOJIITUKY 1 11 peamizamii B kpainax €C.

Y KONUIIHIX COWiaTiCTHYHUX KpaiHaxX IMpaBO MPHUBATHOI BIIACHOCTI
IepeBakae HaJl iHIIMMHU MPABOBHMH IiJICTABaMU KOPHUCTYBAaHHS XKUTIOBUM

® Database — Eurostat. Retrieved March 29, 2023, from https://ec.europa.eu/

eurostat/web/main/data/database/
* The state of housing in Europe in 2021: Housing Europe. Retrieved March 29, 2023,
from https://www.housingeurope.eu/resource-1540/the-state-of-housing-in-europe-in-2021

255



tdormom. Tak, y Pymysii y mpocriii (mpuBatHiit) BiacHocTi mepeOyBae 95,6%
xutia, y Xopsarii — 85,2%, y Jlutsi — 81,3%. IIpu nupomMy HEpO3BUHECHUMHU
3aJMIIAIOTHCS 1HII CIIOCOOM BHPIIICHHS >KUTJIOBOTO IHTAHHS, TakKi, 5K
OpeHJia, BOJIOAIHHS Ta IMOTeKa, 11i XKHUTIOBI MOJIelIi ICHYIOTh Ha [T0YaTKOBOMY
eTari.

Bracniox 3MiH y cycmiibHOMY ycTpoi B KpaiHax CximHoi €Bporm
noyascsi mpouec penentii yHidikoBaHOi Mozeni MOOYZOBH KarliTajli3my
BilbHOrO puHKY. [lomepennst >xuTioBa Mojzenb mnepeadadana BTpPYyYaHHS
JIEpKaBM Yy TOCIOAAPCHKY MisNBHICTh, y MeXax SKOI BiIOyBaeThCs
TPOTHCTABICHHS COLIaTiCTHYHOI Jep)KaBH Ta JICpKaBH CYCIUIBHUX OJar.
CyTHICTP  HOBOI ~ TapaiurMH  PEKOHCTPYIOBaHHA  pHHKy  (market
reconstruction) mossirae y cpo6i MOSICHEHHS [TPOBEACHUX PUHKOBHUX pedhopM
y KpalHax i3 TpaH3UTHHMH EKOHOMIKamH. AJie, HAaCIpaBIi, CTBOPEHUH Ha
6a3i Bxe 30yIOBaHOTO XKUTJIA MUIIXOM HOTO MpWBATH3aIlii Kjac BIACHUKIB
BUSIBUBCS HErOTOBMM HECTH IOBHY BiJIOBIIANBHICTh 3a NpUaOaHe MaiHO
(MnaTuTH BUCOKI MONATKH, 3AIMCHIOBATH JOTJISL 1 PEMOHT AOMOOYTyBaHHS)
Ta BUKOHYBaTH IOKJIaJIeHI Ha ceOe, BUXOISYM 3 IHCTUTYLIWHUX OYiKYBaHb,
3000B’s13aHHS (TIEPEBOIUTH JKUTIIO JI0 000OPOTHOTO Kamitairy). Takum yiHOM,
MOYXHa TOBOPHUTHU IPO C(HOPMOBAHUH Y KOJHMIIHIX COIIATICTHYHHUX KpaiHax
CBOEPIHUI KyJbT LIOAO >KUTIOBOI HEPYXOMOCTi, a TakoX (opMyBaHHs
BiJINIOBiTHOT CTIEM(ITHOT KUTIOBOT MOAETII.

Harcekuit  comionor I'. Ecmiar-Aunmepcen y xHu3l «Tpu cBitn
KamiTtanisMy Jo0poOyTy» BHKOPHCTOBYE ISl BWU3HAYEHHS BKIFOYEHOCTI
mo0poOyTy B Ti YM iHIN COIiabHI CTPYKTYpH Ta KJIacH IBa BUMIpH —
nekommoandikartiro (de-commodification), sika 3opieHTOBaHa Ha pe3yIbTATH
comianeHOi MOMiTHKH, Ta cTpatudikamiio (Stratification)®. Bin Buaimus Tpu
CTIKI Tpynu aepkaB — JiOepanbHoro pexxumy (BemuxoOpuranis, CLIA,
Ipnanpis, Kananma, ABcrpanisi), koHcepBatuBHOro pexumy (Himeuunna,
Opanuis, ABcTpisi, kpainn beHimokcy Ta Itanmis) Ta corian-qeMOKpaTH4HOTO
pexxumy (CkannuHaBCbKi Kpainu). HeoOXiqHO 3ayBaXKHTH, IO BiJCYTHICTB
OJTHOMAHITHOCTI y KpaiHax IO3HAYAEThCA 1 B JKUTIOBIH momiTuii. Takum
YUHOM, MOXIIMBO BHOKPEMHTH BiJIIOBIMHI KHUTJIOBI MOJENi: JiOepanbHy,
KOHCEPBAaTHBHY Ta COIliaj-IEMOKPaTHIHY.

Y mpoBeneHOMY JMOCHIIKEHHI Oyio 3miCHEHO crpoldy o00'eaHaTH
OTpUMaHy iHpOpMaMioo, paHXyBaTh NaHi moxo kpaiH €C BiOMOBITHO IO
PO3BHHEHOCTI B HUX JXHTIOBUX BimHOCHH. Cepen IepikaB, BU3HAUYCHUX SK
KpaiHH 3 BHCOKHM PiBHEM >KUTJIOBHX BiJHOCHH, BapTo Bim3HauuTh LlIBerito
(67 6anis), bensrito, JlrokcemOypr, Hizepnanau, @iangaaito (mo 64 Gamn),
Kinp ta ®panmiro (mo 60 6aniB). PiBeHb >XWUTIOBUX BiJHOCHH BHINE 3a

® Esping-Andersen, G. (2008). Leaders of the profession: An interview with Gesta
Esping-Andersen. European Political Science, 7(2), 247-249. https://doi.org/10.1057/
eps.2008.1
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cepenuiii BigzHauenuit y Jauii (59 6aniB), Benukiii Bpuranii (58 6GaiiB),
Himeuunni (55 6amiB), Ipmanmii (51 6am), Amctpii (52 O6amm), Icmamii
(50 6ainiB). CepenHiii piBeHb JXKUTJIOBHX BIIHOCHH BUsBiIeHO B I[lopTyraii
(48 6aniB), na ManbTi (46 6aniB), ITanii (41 6an). Hikue 3a cepesiHi )KUTIOBI
BiiHOCHMHHM po3BuHeHi B Yexii (39 6aniB), Cnosenii (38 Gani), CioBauymHi.
(34 6aym), 'penii (33 6amu), Ecronii (30 6aniB). Hu3pkuii piBeHb KUTIOBUX
BigHocuH — y [lonbmii (27 Ganis), Jlatsii (23 Gamu), YropuwmHi (22 6anm),
Bourapii (21 6ax), Xopsarii (21 6an), Jlutsi (20 6aniB). Haltamxunii piBeHb
KUTIOBUX BigHOCHMH Mae Pymymis (13 OGamiB). [l mOpiBHAIBHOI OLIHKA
OyJ0 TPOBEICHO pO3PaXyHOK BiHOCHOTO BiIXWJICHHS, BHPAXXEHOTO
y BIJCOTKax OTPUMAHOTIO CEpPEeIHBOEBPOICHCHKOIO PIBHSA JKUTIOBHX
BimHOCHH (43,71 6amm).

Sx mokazano JOCHIKEHHS, y Cy4JacHiH €Bpomi ICHye BeJHKa
PI3HOMAHITHICTD JKHUTJIOBHX MOJITHK, CHOCO0IB BHUPIMIEHHA JXHUTIOBOTO
nutaHHs. L[ pi3HOMaHITHICT 3yMOBJICHA iICTOPHYHHMMH Ta LUBLII3AI[IHHO-
KyJIbTYPHHUMH OCOOJHMBOCTSIMH KpaiH, pIBHEM 1X €KOHOMIYHOTO PO3BUTKY Ta
II€ [IJI0K0 HU3KOK MEHII 3HAauyIHUX (akTopi..

VY nepxaBax 3 PO3BHHEHOIO EKOHOMIKOIO HaOyJIM TOIIMPEHHS Taki
KUTIIOBI MOJeNi, SIK OpeHJa Ta HallM, KpeIWTH I 3acTaBy HEPYXOMOCTI
(imoteka), JII3UHT Ta MO3WYKa, COLiANbHE BIALIKOAYBaHHS BUTpAT Ha JKUTIIO,
o0 CBiYUTH TPO CTAOUTBHICTH JXUTIOBOTO CEKTOpa. B ekoHOMikax, Mo
PO3BHBAIOTHCS, MPH peatizaiii MeToqy Oe3yMOBHOI'O 3arajbHOTO JO0XO.IY
cTaBka Oyrna 3poOiieHa Ha TPHUBATH3AIII0 HEPYXOMOCTI, a TaKOX Ha
BIIPOBAJKEHHS TPHBATHOI BIIACHOCTI, K €IWHOTO CIOCOO0Y BHUPIIICHHS
KHTIOBOTO MTUTAHHS.

TakuM 4MHOM, 3a pe3yJibTaTaMHM BUBYEHHS JaHUX «ECBPOCTATY» IPO
pIBEHb JKUTIIOBUX YMOB Ta iX B3a€MOIIOB’si3aHi MMOKa3HUKU MOXKHA 3pOOUTH
Taki BUCHOBKH. B kpainax €C MOkHA BUAUIMTH YOTUPU TUIH MPOKUBAHHS
TPOMaJISIH Yy JKUTJIaX: MPOCTa MPUBATHA BIACHICTB; BJIACHICTH 3 IMOTEKOIO;
OpEeH/Ia 32 PUHKOBOIO I[IHOIO; OPEH/IA 32 3HWKEHOIO IIHOI0 200 OE3KOMITOBHO.
HouineHuM € mpupiineHHs Oinblmioi yBarm B YKpaiHi udeTBepTid ¢opmi
3a0e3Me4YeHHs TPOMAJSIH JKUTIOM (OCOONMBO B KOHTEKCTI MAacoOBHX
BHYTPILIHIX NepeceeHb 3yMOBJICHUX BIHCHKOBOIO arpeciero).

IcHy1O0TB BiAMIHHOCTI JKUTIIOBOI chepH y pO3BHHEHNX KpaiHax 3axigHol
€pporrn Ta y KpaiHax CxigHoi €Bpomm. Ha TepurTopii KOIHIITHROTO
COLIATICTUYHOTO CITIBTOBAPUCTBA y JKUTIIOBIM cdepi mpaBo NpUBATHOI
BIIACHOCTI  TlepeBaka€ HAJ OPCHIHUMH  BiJHOCHHAMH;  COIiajbHA
CIPSMOBAHICTE Y  3aJOBOJICHHI JKHTJIOBOi TMOTpeOM  MOCTYIAETHCSA
KOMEPIIIHHUM 1HTepecaMm.
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YCYHEHHH BIJ ITPABA HA CITAJKYBAHHSA
3A 3AKOHOJABCTBOM KPAIH €C

Kamyk Jlenuc AnaroJiiioBuy
acnipaum
XmenbHuyvbkoeo yHigepcumemy Ynpaeiints ma npasa
imeni Jleonioa FO3vko06a
M. XmenvHuyvkuil, Yxpaina

[HCTUTYT HErigHMX CHaJKOEMIB, SK 1 0arato IiHIIMX IHCTUTYTIB
CIaJKOBOTO TIpaBa, MOXOIWTh 3 YaciB CTAHOBJECHHS PHMCBKOIO IpaBa Ta
OTpUMaB CBiI crneuudiyHui, YHIKaJbHUH PO3BUTOK Y KOXHIH OKpeMid
NpaBoBil cucTeMi cydacHocTi. CragkoBe IMpaBo, Oe3rnocepeIHbO 3aCHOBaHE
Ha HALlIOHATHHUX 1 MOPATBHUX TPAAHUITIAX CIMEIHOT OpraHi3allii CycrHibCTBa,
[0 CKJIaJalThCA CTONITTSIMH, € OJHIEI0 3 HaWOUIbII CTaOLIBbHHX
1 KOHCEPBAaTHBHUX Taly3ell NMBLILHOTO 3aKOHOJABCTBA, a B CHIIy TOTO, IO
CIaJKOBE IPABO €BPONEHCHKNX KOHTHHEHTAIBHUX JIEPKaB PO3BHBAIOCS IIiJT
BIUIMBOM DPUMCBKOTO INPHBAaTHOTO IIPaBa, OCHOBHI IHCTUTYTH CIIaAKOBOTO
MpaBa y €BPONEHCHKUX JAEPiKaBaX MarTh MK CO00I0 0arato CXOXKHX PHC.
VYkpaiHa He € BHKIIOUEHHSM Y I1bOMY. BoJHOuac KoMmapaTHBiChke
JIOCHI/DKEHHSI TIPABOBOI'O PEryJIOBaHHS IHCTHTYTY HETIAHUX CIaJKOEMIIIB
y IHIIMX AepkaBax € KOPUCHHUM JOCBIJIOM Ul YJOCKOHAJICHHS BITYM3HSHOT
npaBoBoi cucTeMH. PO3BUTOK CIaJkoBOTO NpaBa y 0araTbox €BpPONEHCHKUX
Jiep>kaBax BiZOyBaBCs y HaNpsiMi BUPIBHIOBAHHS CTAHOBUINA CITAJKOEMIIIB 32
3aKOHOM, 3a 30€peXEHHSIM YeproBOCTi IXHBOTO 3alydeHHS [0 Mpolecy
HacIiayBaHHS. BogHOYac, iIHCTHTYT HETINHUX CIAIKOEMINB € HEOOXiTHUM
aTpuOyTOM CIIQJIKOBOTO TMpaBa NPAKTHYHO KOXKHOI JAEpXKaBH, Ppi3HHUIS
MoJIsiTae JIMIIE Y IiACTaBaX yCYHEHHS TaKWX OcCi0 BiA cmagkyBaHHS MaifHa
TCJIST TOMEPITNX POAUYIB.

CrnagkoBe mpaBo @panmii perymoerscst DpaHIy3bKUM ITHBUTEHAM
koaekcoM (PIIK). He3pakaroun Ha OKpeMi KOHCEPBATHBHI BIACTYIIH, cCaMe y
Konekci Hanoneona muBinbHe mpaBo DpaHIii 3HAWIIIO CBOE KiIacuyHe
BrupaxkeHHA. Tomy it cam LK MaB I CBO€T €MOXH PEBOMIOLIAHE 3HAUYCHHS,
BiZIIrpaB BUKIIIOYHO BAaXIJIMBY POJIb y PO3pOOLI Ta YTBEp/KEHHI OaraTbox
NPUHLMIIB Cy4YacHOTO LHMBUIBHOTO mpaBa. Hopmu cmaakoBoro mpaBy
y crpykrypi @K posmimeno y tuty:ri I «IIpo HacnigyBanHs», 1€ TOKIaIHO
OINucaHi BCi CTOPOHM LBOTO IHCTUTYTY. PO3JiN MOYMHAETHCS 3 BIIKPUTTS
CHaJIIMHMA Ta MO Iepexiy Woro cnagkoemusM. CraampHa 3a HUBUIHHM
komekcoM DpaHiii BiTKpHBAa€THCS BHACTINOK HPUPOAHOI cMepTi (3arumberni
cnankoxaBist). OCHOBHAa BHUMOTa, MO0 yCIAAKyBaTH, — IMOTPIOHO iCHyBaTd
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Yy MOMEHT BIIKPUTTS chaiiuHd. ToMy HECIIPOMOXKHI yCHaKyBaTH: TOM, XTO
1Ile He 3aYaTHii; IUTHHA, SKa HAPOIMIIACS HOKHTTE3IATHOIO .

Jlo HerigHux cnajkoeMuiB Hanexartb (cT. 726 ®LK): xTo 3acymkeHui
3a 3amoMdisiHHs cMepTi abo 3a CrpoO0y 3amoMisATH CMEPTh CHAJAKOIABINO; XTO
BUCYHYB TPOTH TIOMEPJIOr0 KpHUMIiHAJbHE 3BHHYBA4YCHHS, BH3HAHE
HAKJICTTHUIIPKUM; TIOBHOJITHIA CHAJKOEMEIb, KN, OTPUMABIIN BiJOMOCTI
mpo BOWBCTBO TOKIHHOTO, HE JOHIC Mpo Ie CyAoBUM opranam. OcTaHHE
(HeOHECCHHS) SIK TPaBOBa IiJICTaBa YCYHCHHS BiJ CHAJKyBaHHS HE MOXE
OyTH BHKOpHCTaHE MPOTH POAWYIB IO BHUCXINHIN 1 HU3XimHIN NiHIT BOWBII
(ct. 728 (DLIK)Z. Hemonecenns mpo BOMBCTBO HE € IACTAaBOIO JUIS
M030aBNCHAS CHAMIIMHU BUCXIHUX Ta HU3XITHUX POAWYIB yOwWBIi, iOrO
IpyXrHa, OpaTiB 1 cecTep, JAAbKIB, TITOK, INIEMIHHUKIB Ta INIEMIHHUIG. liTH
HETIOHOTO CHAAKOEMIL, SKI 3aKIMKAIOThCS [0 CIaAIIMHH B OCOOHMCTIH
SIKOCTi, & HE 3a IMPaBOM IPEJCTABJICHHS, HE I030aBISIOTHCS CHAIIIUHA
3 BUHM Oatbka (MaTepi). CragkoeMellb, BU3HAHUN HET1IHUM, 3000B'sI3aHUI
NOBEPHYTH BCl IUIOAM Ta JOXOAW Bi CHAANIMHHM, OTPUMaHI HUM 3 HOro
BIJTKPHUTTSI.

CragkoBe 3aKOHOJABCTBO IcmaHil BU3HAYae, IO CHaJKyBaHHS
3IIIICHIOETHCS 32 3aKOHOM TIPH BiZICYTHOCTI CIIaJKOEMIIIB 32 3aIl0BiTOM, 200 y
pa3i BU3HaHHS 3aIOBITY HelilicCHUM, a00 y pa3i PO3MOBCIOJUKEHHS 3aIlOBITY
JUIIIe Ha YaCTWHY MaiiHa a0o y pa3i BiIMOBH CIAJAKOEMINB BiJ| MPUAHATTS
cnammumad (cT. 912 K Icnanii) 3, CriagkyBaHHS BiIOyBa€ThCS TAKUM YHHOM,
o0 CIAgKOEMII ONIKYOr0o CTYNEHS CHOPIAHEHOCTI yCYyBalOTh BiX
CHamKyBaHHA oOCi0 OUTBII [JaJeKMX CTYNEHiB, 32 BHUHATKOM THX, XTO
yCImagaKoBye 3a paBoM mpecrasienss (cr. 921 K Icnanii)®,

Ha BigmiHy Bix 6araThbOX €BPOICHCHKHX JCPKaB, ICMAHCHKE CITAIKOBE
3aKOHO/IAaBCTBO BCT@HOBJIIOE KATETOPIiI0 0OCi0, sIKi HE MOXYTh yCIaJKOBYBaTH
Hi 32 3aKOHOM, Hi 3a 3aITOBITOM, JI0 SIKHX BiJIHOCHTBH: OAThKiB, SIKi 3aJTMIIUIH
CBOiX JiTell abo 3MyIIYIOTh CBOIX JOYOK 3aiiMaTHCSl TPOCTUTYLIEI0 abo
BUMHWJIM TPOTH HUX AaKTH HACWJIBCTBA; OCOOW, 3acy/KeHI 3a IisHHS,
CIPSIMOBaHI TPOTH CHAJKOJABII, 1HIIOTO 3 HOTO MOAPYXIOKS, POIUYIB IO

'Code civil France 2020. Retrieved from https://www.legifrance.gouv.fr/
codes/texte_Ic/LEGITEXT000006070721tab_selection=all&searchField=ALL &query=*&sear
chProximity=&searchType=AL L &isAdvancedResult=&isAdvancedResult=&fonds=CODE&ty
pePagination=DEFAULT &pageSize=10&page=2&tab_selection=all#all [in French].

’Code civil France 2020. Retrieved from https://www.legifrance.gouv.fr/
codes/texte_Ic/LEGITEXT000006070721?tab_selection=all&searchField=ALL&query=*
&searchProximity=&searchType=ALL &isAdvancedResult=&isAdvancedResult=&fonds=CO
DE&typePagination=DEFAULT&pageSize=10&page=2&tab_selection=all#all [in French].

% Codigo Civil Espariol 2022. Retrieved from https://www.conceptosjuridicos.com/
codigo-civil. [in Spanish].

* Cédigo Civil Espaiiol 2022. Retrieved from https://www.conceptosjuridicos.com/
codigo-civil. [in Spanish].
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BUCXIIHI a00 HU3XIOHINA IiHIH; 0coOM, sIKI 3MIHCHUIN YMHUCHHMH HaKiIemn
OB’ sI3aHUH 3 OOBHHYBAUEHHSIM CIAIKOAABI Y BUYMHEHHI 3JI0YMHY, 32 SIKHN
Horo OyJ0 3aCy/DKEHO 1O KaTOPXKHUX POOIT ab0 JOBIYHOTO YB’SI3HCHHS,
MOBHOJIITHIX OCI0, SIKi, 3HAIOYH PO HACHJIBHUIILKY CMEPTh CIAJKOMABII, HE
3asgBWIM TIpOo Hel opraHaM CIiJCTBA MPOTATOM MICsls 3 JHS CMEpTi
CHAJIKOAABIS; 0Ci0, sIKi 3a JOIMOMOTOK MOrpo3, oOMaHy ab0 HAaCHIbCTBA
3MYCHJIM CHaKOJaBIIsl JIO CKJIaJaHHs ad0 3MiHH 3alOBITY Ha iXHIO KOPHCTb,
a TaKoX 0ci0, sSKi TUMH CaMHUMH METOJAaMH IEPEeIIKO/DKANN CKJIAJaHHS,
CKacyBaHHS a00 3MiHH 3amoOBiTy a00 MPUXOBAIHM HOBHH 3amoBiT (CT. 756
LK Icmanii).

BinmoBimHO 10 TIOT0XEHb 3aKOHY TIPO CHaIKyBaHHS XOpBaTii, 3aIOBIT
€ JOKYMEHTOM, L0 BUPAKa€ BOJIIO OCOOH IOJO PO3MOPSIDKEHHS HAJIEHKHUX
fioMy MaTepianbHEX i HemaTepiambHHMX Omar y pasi #oro cmepri’. Bim
€ OJHOCTOPOHHIM IPaBOYMHOM. 3TOJIOM 3alOBIT MOXKe OyTH YacTKOBO abo
MOBHICTIO  3MiHEHO a0o ckacoBaHO 3amoBigadeM. Jlo  3amoBiTy
3aCTOCOBYIOTBCSI 3arajibHi TOJIOKEHHS PO 3000B'sI3aHHS Ta JIOTOBOPH, KPiM
TUX BUNAJKIB, KOJIM BOHM Cylepedyarb CyTi 3aloOBITY 4YH 3aKOHY.
3a HeNOTPUMaHHS 3arajlbHUX BUMOT IIPH CKJIAJaHHI 3aroBiTy BiH Oyxe
BU3HaHO HenilicHUM [IpuHIMO CcBOOOAM 3amoOBITY OOMEKYETHCS JIMIIIE
NpaBUJIaMH TIPO 000B’I3KOBY YacTKY Y 3aroBiTi.

3aKoH Mpo CHagKyBaHHA XOpBaTii 3aKpIIIIIOE, IO BHCTYHATH B PO
CHaJKOJaBIsl MOXKe Oynb-sIKMH T'pOMAJISHUH, KUK Jocsr 16 pokiB i Mae
MOBHY Mi€3IaTHICTP y MOMEHT CKIaJaHHS 3amoBitry. Ha BimMmiHy Bin
(hpaHIly3pKOTO 3aKOHOJABCTBA, MO0 HEMOBHOMNITHIX oci® BikoMm Big 16
70 18 pOKiB 3aKOH He BCTAHOBIIOE YMOB JOMYCTHMOTO OOCATY 3aroBiTy .
SIk mpenMer 3anoBiTY MOXYTb BUCTYNATH Oy/b-SK€ MaiHO, 10 3HAXOAUTHCS
y BJIACHOCTI 3aloBijada i HE BHWJIyYeHE 3 LUBUIBHOTO 00OPOTY, a TaKOX
MaifHOBI Ta Jieski HeMaiiHOBI mpaBa. SIKIO MallHO B MOMEHT BIJKPUTTS
CHaJIIMHNA He repedyBae y BIACHOCTI CIaJKOJABIIA, BOHO HE MOXe OyTh
MPeZIMETOM 3aIOoBITY .

HeoOxinHO 3a3HaunTH, HIO CIAAKOEMII MOXYTh OyTH T030aBieHI
CBOTO TIpaBa y pa3i BUMHEHHS KPHMIHAJbHUX MPABONOPYIIECHb MPOTH
PecrryOmikn XopBaTist, TPOTHIIPABHUX il MPOTH CIIQJKOMABISL abo0 IHIINX
CHaJKOEMIIIB, MOPYIICHHS HOPM MDKHApOIHOTO IpaBa, & TaKOX 32 YMOBH,

® Cédigo Civil Espaiiol 2022. Retrieved from https://www.conceptosjuridicos.com/
codigo-civil. [in Spanish].

% Zakon o nasljedivanju. 2019. Retrieved from https:/iwww.zakon.hr/z/87/Zakon-o-
naslje%C4%91livanju. [in Croatian].

" Zakon o nasljedivanju. 2019. Retrieved from https://www.zakon.hr/z/87/Zakon-o-
naslje%C4%91livanju. [in Croatian].

8 Zakon o nasljedivanju. 2019. Retrieved from https:/Awww.zakon.hr/z/87/Zakon-o-
naslje%C4%91livanju. [in Croatian].
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o0 BOHH BEAyThb HENOCTOMHWH cmoci0 xwurTsa. Tak, Hampukiag, OIWH
3 MOAPYXOKS, SAKUH TEPEeXHB IHIIOr0, MOXe OyTH BHUKJIIOYEHHH 3 4ncia
CMAJKOEMIIIB 332 3aKOHOM y TaKHMX BHIAJKax: SIKIIO CIAJKOJAaBelb I0JaB
3asBy 3 BHMOTOIO IIPO pO3ipBaHHS HUIIO0Y, 1 micias ioro cmeprti Oyio
BCTAHOBJICHO B CYJOBOMY TMODSIKY CEPHO3HI NMPUYMHHU CTIMKOTO pPO3Maiy
CIIJILHOTO JKHUTTS; SIKIIO CyJ BHHECE pILIEHHS IPO HEAIHCHICTh LUIIO0Y
3 MPUYMH Ta OOCTaBHH, SIKi Oy BiZJOMI MOJPY’KKIO, IO MEPEKUB 1HIIOTO,
Yy MOMEHT YKJIaJICHHS IIUTIO0Y; SIKIO CIIJIbHE JKUTTS 31 CrlaJkoiaBleM Oyiio
MIPUNMHEHO TIPOTSATOM TPHUBAJIOTO TIIEpiofy dYacy Ha MiAcTaBli BHHHOI
MOBEJIHKA TOTO 3 MOAPYXOKS, IO TEPEeXHB IHIIOro, abo 3a B3aEMHOIO
YTOJI010 31 criaakoaaBIeM (cT. 27 3aKoHy Ipo CIIaAKyBaHHI XopBaTi'l')g.
AHani3 HaBeJEHUX MOJ0XKEHb NEMOHCTPY€E IpParHeHHs 3aKOHOIABL
B pI3HHX [ep)KaBaX BCTAHOBHTH IIpaBWJIa NP0 HETITHUX CIAJAKOEMIIIB,
MICTaBU Ta MOPSAOK IMO30aBIEHHS iX IMpaBa YCHaIKOBYBAaTH. 3a3HadeHI
HOpMH 00'€THY€ HEMOJMIJIMBICTh YCIIaJIKOBYBATH IEBHIUMH 3aKOHOM 0CO0aMH
mIiCJIT CMEpTi CIaaKONaBIll y IMepea0adeHuX BHIIaAKaxX. BomHowac ciin
3a3HAYUTH TEPMIHOJIOTIYHY PI3HOMAHITHICT 3aKOPJAOHHOIO 3aKOHOIABIIS,
0 BHPAXKAETHCA y BXKUBAHHI PI3HUX TEPMIHIB ISl TTO3HAYEHHS OIHOTO
1 TOro X sBHIIA (CYCYHEHHS», «BIICTOPOHEHHS», «HE MAlOTh IIpaBa
HacyiyBati»). HallOlibml BoamuM € pimieHHS 3aKOHOJABLS Psy JiepiKaB
110710 BCTAHOBJICHHS ()aKTUYHUX CKJIAJIB, IO € ITiJCTaBOIO /ISl T030aBICHHS
HETIZHOTO CIaJIKOEMIISl TIpaBa ycClaAKoByBaTH. Hampukian, HOCUTE TOCHTH
BHYEPITHUI XapakTep 3rajaHe HaMH I[OJNIOKEHHA 3TigHo 31 cT. 726
LK ®paHIii «...He Mae MpaBa yCIaAKOBYBATH i MOBHHHA OYTH BHUKIIOYCHA
3 YHcaa CIaaKOEMINB o0co0a, sika HaBMHCHE N030aBMB ab0 Hamarascs
N030aBUTH JKHUTTS CHAIKOJABIs, a TakoX oco0a, ska HaBMHCHE 3aBjana
ymapie abo 3acTocyBajia HAaCHJIBCTBO a00 MOCATAHHS, M0 CIPHYUHHIIO
CMEpTh CHajKonaBlsi 0e3 Hamipy ii 3amomisitu». Cunif 3BEepHYTH yBary,
mo BiamoBigHo g0 cr. 727-1 1K @panuii nporosiomeHHs HETiIHUM
3a mpaBwiamu cT. 727 LK ®panuii 31iHCHIOETBCS TMICHS BiJKPUTTS
CHAJIIMHN 1 JIMIIE CYJIOM 3a 3asBOI0 IHIIOTO CHAJKOEMIl. AHAJOTTYHUI
TiAXix peanizoBaHu# 1y 3akoHomaBcTBi Ienanii (ct. 756, 758 LIK Icmanii).
CkazaHe CBITYMTH NMPO HEOOXITHICTH BHECEHHS 3MiH Ta JIONIOBHEHb 10
K YkpaiHu 3 MeTO0 yCyHEHHS NPOTIWH y HOPMATHBHIN peryiaMeHTarii
MICTaB Ta TOPSIOKY T1030aBJICHHSA HETIMHOTO CITAIKOEMI IpaBa
HacligyBaHHs. Pearizalliss HACTYITHUX TOJIOKEHD TO3BOJIUTH YCYHYTH HasBHI
mpoOiieMu:  TO-Tiepiie, HEeOOXiMHO PO3IIUPUTH KOHKPETHI IiJCTaBU
m030aBNICHHSA CIIAIKOEMIIS MIpaBa HACTIAyBAaTH; MO-APYTe, 3aKPIIUTH TOPSI
3 CyHOBHUM aIMIHICTPaTHBHUM UM HOTapialbHUH TOPSIOK BHU3HAHHSA

® Zakon o nasljedivanju. 2019. Retrieved from https://www.zakon.hr/z/87/Zakon-o-
naslje%C4%391ivanju. [in Croatian].
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CTIaJKOEMIISI HETiTHUM Ha miactaBax cT. 1224 1K Ykpainu Ta mo30aBieHHS
fforo mpaBa cnagkyBaTtd. BBaxkaemo, 1o peamizamis 3a3Ha4€HUX [TPOMO3HIIN
CHPUSITUME  MIJBUIICHHIO e(EKTHBHOCTI HOPMATHBHOTO DEryJIIOBaHHS
CIAaJIKOBUX BIJJHOCHH y HAI[IOHAJIBHIN MPaBOBil CHCTEMI.

DOl https://doi.org/10.36059/978-966-397-298-5-62

POJIb JOT'OBIPHUX 3ACTEPEXXEHD Y HEJOITYIIEHHI
TOPTIBJII 3 POCIEIO

INoenunox Banepisa BikTropiBHa
OOKMOp 10PUOUYHUX HAYK, npoghecop,
npoghecop kagedpu eKoHOMIUHO20 NPasa Mma eKOHOMIUHO20 CYOOUUHCIBA
Haguanvno-nayxosozo incmumymy npaea
Kuiscvroeo nayionanvnoeo ynieepcumemy imeni Tapaca Lllesuenka
M. Kuis, Yrpaina

3rigHo 3 nanumu OOH, 3a ocranHiil pik Himeuunna, [Tonbina Ta iHrm
€BpoMeiicbki KpaiHM y KibKa pa3iB 30UIBIIMINA EeKCIOPT ENEKTPOHIKU
W migcaHkuiiHUX ToBapiB y Bipmewnito, Typewyuuny, Kupruscran Toro.
3BIATH 1 TOBapW MOTPAIUIIOTH 10 pociiickkoi ¢eneparnii. Y nucromani-
rpynai 2022 poky o0CsSru 30BHIIIHBOI TOPTiBai pocii caraymu 75-80%
BiJI IOBOEHHOTO piBHS'.

OnHi€r0 3 MOXJIMBHX ITPUYHH 3MiHU CTPYKTYPH TOPTiBJIi Ha3UBAIOThH TE,
IO 3aXi/THI KOMIaHii JOOPOBUTEHO BiAMOBIISIOTECS BiJl IPSMUX MPOIAXKIB 10
pocii, HaBiTh SKIIO TOBapW HE MIAMATArOTh Mia caHKIil. OJHAK, 332 CIIOBaMH
ronoBHOTO ekoHOMicTa €BPP beatn SIBopumk, Takok 30iIBIIMINCS TMOTOKH
TOBApIB, SIKi MOXKYTh IIOTCHIIIHOY» MiAmanaTy mix caskmii. Jeski iMmopTHi
TOBAPH MOKYTh MaTH TTO/BIiHE IPH3HAYCHHS .

VY npasi €C obxoay caHkiliii mpucesiueHi c¢T. 12 Permamenty 833/20143,
cr. 9 Pernamenty 269/2014*%, crarri 2¢ i 5 Pernamenty 692/2014° ta crarri 5

! Exonomiuna pasa (2023, 14 6epesns) Sk €Bpora Hanaroauia «cipuit iMImopT s
Pocii gepes ii cycinis. https://www.epravda.com.ua/weeklycharts/2023/03/14/697982/

2 Hpacagn, A. (2023, 23 mrotoro). €C Ta COI3HUKU PO3CIiAYIOTH CILIECK CKCIIOPTY Y
cycigni 3 PO kpainu yepe3 moxuuBe yxwieHHs Bia caHkuiii — FT. ®opbc Ykpaina.
https://forbes.ua/news/es-ta-soyuzniki-rozsliduyut-splesk-eksportu-u-susidni-z-rf-kraini-
cherez-mozhlive-ukhilennya-vid-sanktsiy-ft-23022023-11928

® Council Regulation (EU) No 833/2014 of 31 July 2014 concerning restrictive
measures in view of Russia's actions destabilising the situation in Ukraine. OJ L 229, 1-11.
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1 8 Permamenty 2022/2635. Sk i BapTO OYiKyBaTH, Aii, METOIO0 ab0 HACIiAKOM
SKHMX € 00X1 CaHKI[i#, 3a00pOHAIOTECS. BTiM, HACKITbKY €(PEKTHBHOIO € TaKa
3abopoHa?

Y cBOEMY MOpaJHUKY LIO/I0 CaHKIIN MpOTH pocii €Bporieiicbka KoMicis
Ha MUTaHHS: «Bucokum € pusux 06xo00y excnopmuux 3a00poH uepes Kpaiuu,
saKki He Oonyuunucs 0o 3sycune €C ma tioeo napmuepie. Lo pobums
€sponeiicoka Komiciss 0l HEOONYWEHHsl YHUKHEHHS DOCIEH0 CAHKYIU?»
BiIMOBiNAE: «3abe3neuenns OOMPUMAHHS MAKUX TNOJONCEHb NepedyCim
€ BIONOGIOANLHICINIO HAYIOHAILHUX Op2aHis, a 0)0b-AKy IHpopmayio wooo
MOJICIUB020  yXUNeHHs cnid  akmueHo nogidommnamu  ivy»'. Ile  BKasye
Ha ciabkicte cankmiiHoi ¢pyHKiii €C. Kpim Toro, Ha BimMminy Bin CIHIA, €C
HE MAa€ YCTAJIEHOI CHUCTEMHU BTOPHUHHHMX canKiiii’. Tyt moBHOMacmTabHe
BTOPIHEHHSI BCE JK TaKH BHECIO KOPEKTHUBH: SIK BKa3ylOTh €KCIEPTH,
HemoaaBHO npuitHATHI Permament 2022/1905 nossomme €C 3aMopoXKyBaTH
aKTUBH Oci0/opraHi3ailiii, SKi «CHPHSIOTH MOPYIIEHHM 3a00pOHM Ha 00Xim» —
BIITAK  PO3LIMPIOIOYM KOJO MOKPUTHX oOciO/opraHizamii y crmocio,
PUTAMAHHAH BTOPHHHAM CAHKIIisM .

VY Oynmp-sikoMy pasi, Tema i€l JOTMOBiNi HE OOMEKYEThCS CAHKIIISIMU
1 BIIMOBINAJBHICTIO 3a 1X 00Xim (TMM OinbINe, IO B 3aXiTHUX KpalHaX Taka
BIMOBIJIAIBHICTh € KPUMIHAIBHO-TIPAaBOBOIO, TOOTO, 3aTPaTHOIO 33 4acoM Ta
3ycwusiMu). Henpumyctumoro € Oyzap-sika TOPTiBIS 3 KPaiHOIO-TEPOPHCTOM,
HaBITh SKIIO HIEThCS MPO 3BHUYAIHI TOBapH, IO HE MiIIAJA0TH ITi CAHKIIII.
VY HemoIyIIeHHI TaKoi TOPTIiBIIi MOXYTh BHUSBHUTUCS KOPHCHUMHE OO0208IDHI

* Council Regulation (EU) No 269/2014 of 17 March 2014 concerning restrictive
measures in respect of actions undermining or threatening the territorial integrity,
sovereignty and independence of Ukraine. OJ L 78, 6-15.

> Council Regulation (EU) No 692/2014 of 23 June 2014 concerning restrictions
on the import into the Union of goods originating in Crimea or Sevastopol, in response
to the illegal annexation of Crimea and Sevastopol. OJ L 183, 9-14.

® Council Regulation (EU) 2022/263 of 23 February 2022 concerning restrictive
measures in response to the recognition of the non-government controlled areas
of the Donetsk and Luhansk oblasts of Ukraine and the ordering of Russian armed forces
into those areas. OJ L 421, 77-94.

’ European Commission (2022, 22 June). Consolidated FAQs on the implementation
of Council Regulation No 833/2014 and Council Regulation No 269/2014.
https://finance.ec.europa.eu/system/files/2023-03/fags-sanctions-russia-consolidated_en_5.pdf

8 V MuHyIIOMy eKCTepUTOpialbHi BTODHHHI CaHKI[i y cepax TOpriBli Ta iHBECTHLLH
BUCTYHAIN TIPEAMETOM 3aHCIIOKOEHHS €C, CIIPUYHMHUBIIN HpHﬁHHTTS{ EJ'IOKyIO'—IOFO CTaryTy
(European Commission. Extraterritoriality (Blocking statute). https://finance.ec.europa.eu/
eu-and-world/open-strategic-autonomy/extraterritoriality-blocking-statute_en

® Eversheds Sutherland (2022, October 11). Keeping you up to speed. Russian and
Belarus sanctions update. https://www.eversheds-sutherland.com/documents/services/
litigation/Russian%20and%20Belarusian%20sanctions%20update%20-%2011%20
October%202022%20-%20Eversheds%20Sutherland(205725201.2).pdf
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3acmepedicents, 5Ki, OIHAK, PO3IIIAIOTHCS MHOIO SIK IHCTPYMEHTH HE CYyTO
MPUBATHOTO TIpaBa, a BIAINOBINAIBHOTO BEACHHS Oi3HECY 1 KOPHOpPaTUBHOL
CTaJIoCTI.

YHpoJOBK OCTAaHHBOTO JECSTHIITTA y CBITI CTPIMKO MOIIMPIOETHCS
IMIIEpaTHBHE 3aKOHONABCTBO, K€ BHMAra€ BiJl BEJIHUKUX KOMIIaHIN
ineHTH(diKyBaTH 1 IIOM SKIIyBaTH pPHU3UKH, TIOB’s3aHI 3 KOPYIILI€IO,
MOPYIIEHHSM NPaB JIOIUHHU, TOPYIIEHHSIMHA BUMOT III0JI0 OXOPOHH 370pOB s
1 OXOpOHM ITparli Ta MKiJTIMBUM BIUIMBOM Ha JOBKUIIS, Y BIACHUX JIAHIFOTax
noctadanHs. Ha piBHI €C odikyeTbcs NpUHHATTA JUPEKTHBH NPO HAJCKHY
oGaunicTs B cepi KopropatiHOi cranocti'’. Take 3aKOHOTABCTBO Pa3oM i3
THUCKOM CIIO)KHBaYiB Ta CTEHKXOJIIEPIB 3MYIIye KOMIaHil JIEeMOHCTPYBaTH
HaJIe)KHY 00AYHICTh MIOAO EKOJIOTIYHHX, COI[ialbHUX Ta eTHYHUX PHU3UKIB
Yy CBOIX AUIOBHX BiTHOCHHAX Ta €(QEKTHBHO YIPABIATH LIHMH PU3UKAMHU.
Bce gacTime xoMmaHii BKIIOYAaOTh y JOTOBOPH CIEIialibHI 3aCTEPEKESHHS —
y ¢opmi 3acrepexxenp momo cramocti  (Sustainability  clauses),
KCB-3actepexenn (CSR-clauses) a6o 3acTepexeHb Mpo HalleKHYy 00auHICTh
moxo mpa moauuu (human rights due diligence clauses). 3asnaueni
JIOTOBIpHI YMOBH IIE€pEBOJATh KOPIIOpaTHUBHI 3000B’s3aHHSA B Wil cdepi
3 piBHS 3BHYANHMX ITOJITHYHUX 3asB Ha ONEpAIifHUH Ta MPaBOBHH pPiBEHb.
Tax BUHHMKa€ TOTOBipHE OYiKyBaHHS, 110 BCI CTOPOHH B JIAHIIIOTY, BiJl CAMOTO
MOKyNIsl (3aMOBHHKA) /O HOro IOCTAQYalbHHUKIB HAWBHIIOTO piBHSA
1 70 CyOmiApsIHWKIB HAMHWKYOTO pIiBHSA, OyIyTh BUSIBISITH HAaJCKHY
00aYHICTE MO0 COIAIBHUX HACIIAKIB CBOTO rocnoz[apIoBaHH;[“.

Hapasi HeoOXigHO 3poOWTH BaXKIMBE YTOYHEHHS. 1pajuIiiiHO MUTaHHS
YUCTOTH Oi3HEC-TIAHITIOTIB TIOB’A3YIOTh 3 HEMPHITYCTUMICTIO npuobaHHs TOBAPIB,
BUTOTOBJICHUX 3 MOPYLICHHSM MpaB JIOIMHH, MOPYLICHHSIM HPHPOJOOXOPOH-
HOTO 3aKOHOZaBcTBa ToHIO. TOOTO, HIEThCS NMPO KOHMPONb 34 NOCMAYA/b-
Hukamu. JIOTOBIpHI 3aCTePEKEHHS IPH 1[bOMY BUKOHYIOTh (DYHKILIO MOEHAHHS
JIOTOBIPHOTO TpaBa Ta CTaHAAPTIB NPaB JIOAMHU YM IHIIMX 30BHIIIHIX IO
BIIHOIIIGHHIO JI0 JOTOBOpY cTaHmaptiB. [IpoOnema, sKy HamararoTbCs TYT
BUPILINTH, MOJSITAE B TOMY, 110 TOBAapH, BUTOTOBJICHI B HENPUHHATHHUX 3 TOYKH
30py TpaB JIOAMHM YMOBaX, MOXYTh IIOBHICTIO BIANOBIZAaTH JOTOBIPHHM
crienmdikanisiM: «[KomepriiiHoMy] 3aKOHy HENerko BIIOpaTHcs 3 MPOOIEMOI0
(pyTOOMBHIX M’sI4iB, SIKi iI€ATHHO 3MIKTI, ane Gy Ut TiTbMH-pabamMim» ™.

19 European Commission (2022, 23 February). Proposal for a Directive on corporate
sustainability due diligence. https://ec.europa.eu/info/publications/proposal-directive-
corporate-sustainable-due-diligence-and-annex_en

u Tloeaunok, B. (2022) JloroBipHi yMOBH LIOAO BiJNOBiJAJIBHOI Oi3HEC-TIOBEIIHKH.
IpaBo Ykpaiuu, 4, 100-101.

12 American Bar Association (2021) Model Contract Clauses to Protect Workers in
International Supply Chains, Version 2.0. https://www.americanbar.org/content/dam/aba/
administrative/human_rights/contractual-clauses-project/mccs-full-report.pdf
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Konu roBopuMo mpo HEAOMyIIEHHS TOPTIBIIi 3 POCI€r0, CUTYAaIlisl iHIIA.
Tyt MoBa #ime mpo Te, mo ymMoBHa Kommanis Apple, mpomaroun cBiit ToBap
HOKYIIIO, cKaxiMo, y Kupruscrani, Mmae OyTu BIEBHEHa, IO Lieil TOBap He
Oyze mepenpogaHuii 10 JepxKaBu-Tepopucta. ToOTo, HACTHCS PO KOHMPOTL
3a noxkynysimu. IIpo 1iel acrieKT B paMmili BiIMOBIJAJIBHOTO BEICHHS Oi3HECy
3rayI0Th BXKE Ha0araTo pisiie.

VY npoMy 3B’SI3Ky NPHUBEPTAIOTH yBary THIIOBI ITOJIOKEHHS KOHTPAKTIB
(Model contract clauses 2.0, mami — MCCs 2.0), po3pobieHi po6o4oro
rpynoro Cexuii Gi3Hec-npaBa AMepHKAHCHKOI acoriartii axBokatis (2021)%,
MCC 2.0 - me mepmi THMOBI YMOBH JIOTOBOPIB, SKi HaMararoThCS
iHTerpyBaTH 3acamy, mo wmictatees B KepiBHux npunnumax OOH 3 mpas
mronuEn B chepi 6iznecy™ i KepiBuuursi 3 Hamexnoi o6aunocti OECPY,
y KOMepIiitHi noroBopu. Xod rojoBHO Temoro aiusi MCC 2.0 € nHamexHa
obauHicTh Oi3Hecy B cdepi mpaB JIOAWHHU, BOHH, SK Oyle CKa3aHO aui,
MOXYTb OyTH BUKOPUCTaHI i B eKOHOMIYHIH BiifHI 3 poci€ro.

KimouoBoro ocobmusictio MCC 2.0 € Te, 1m0 BOHM BCTaHOBJIIOIOTH
000B’SI3KHU I0JI0 HAJIGKHOT 00ayHOCTI B cdepl NpaB JIOAUHU HE JIMIIE IS
npoAaBis (MOCTAYaIBHUKA), a U 011 nokynys mosapis. [1oKyIens MOBUHEH
3IACHIOBATH KYIIBIIO BiIIOBiNANIGHO. BiH MOBHHEH HaJaBaTH MPOAABIO
PO3YMHY JOIIOMOTY IIOZIO 3aJI0BOJICHHS BJIACHUX CTAaHAApPTIB IOKYIIS 3 ITpaB
JIIOIHM; CITBIIPAIIOBAaTH 3 TPOJAABIEM 3 METOI0 IOTO/DKEHHS 3MIiH [0
JIOTOBOPIB, sIKi 3MCHIIYIOTb HETaTUBHMN BIUIMB HA IIpaBa JIOJIUHU;
1 BUXO/IUTH 3 IOTOBOPY BiAMOBiIaNbHO, OEPyYH 10 YBArd BIUIMB IPUITHHEHHS
JIOTOBOPY Ha TpaBa JIOJUHHM, 3a0e3MeUyIOud IOBIIOMIICHHS B PO3yMHHI
CTPOK, 1 OTUTAYyIOYH TOBapH, IIOCTABIICHI MPOJABIIEM 10 MPUITHHEHHS. Binbn
MOBHUI OMNKC BIAMOBIZAJBHUX KYIIBEIBHUX MPAKTUK MicTUThCS B Komekci
noBeaiHKK  BiamoBimanmpHoro mokymist  (Kogekc — mokymipt),  TaKoX
PO3pOGICHOMY Ta OMyGIiKOBaHOMY POGOUO Tpymo™". CTOPOHH MOXKYTh
BkitounTH Kozekc TOKymIs sK JJONAaTKOBHH JONATOK [0 JIOTOBOPY —
0e3BiTHOCHO 110 BUKopucTanHs camux MCC.

MCC 2.0 € MOBHICTIO MOJIYJIBHUMH, TOMY IOPHCT MOXKE 00HMpaTtH, SKi
caMe TIOJIOKEHHS 1 KWl piBeHb 3000B’A3aHb MIAXOISTH JUISI KOHKPETHOTO
kiienTa. 3 geskoro aganraiiero, MCC 2.0 MOXyYTh TakoK OyTH BUKOPHUCTaHI

3 Ibid.

4 United Nations (2011) United Nations Guiding Principles on Business and Human
Rights https://www.ohchr.org/Documents/Publications/GuidingPrinciplesBusinessHR_
EN.pdf

5 OECD (2018) OECD Due Diligence Guidance for Responsible Business Conduct
https://mneguidelines.oecd.org/OECD-Due-Diligence-Guidance-for-Responsible-Business-
Conduct.pdf

6 American Bar Association (2021) Responsible Purchasing Code of Conduct:
Schedule Q: Version 1.0 https://www.americanbar.org/content/dam/aba/administrative/
human_rights/contractual-clauses-project/scheduleq.pdf
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JUIS TIPOCYBAHHS JIOJQTKOBHX E€KOJIOTTYHUX, COLaNbHHUX Ta YHPaBIIHCHKHX
(ESG) uineii'’. Ocranuiii yuHHKK i Bu3Hauae Moo yBary 10 MCC 2.0: ui
KOHCTpyKuii (Tak camo sk i Komekc mokymis) MOXyTh OyTH ananToBaHi
€BPOINEHCHKUMH, aMEPUKAHCBKUMU TOLIO KOMIIAHISIMH 10 BKIIFOUEHHS
Yy KOHTPAaKTHM 3 TMOKYIISIMH iXHIX TOBapiB 3 METOI HEJOMyIICHHS
Mepenpoaaxy LUX TOBapiB y pocito.

€ 2 YMHHUKY, SIKi BU3HAYAIOTh JI€BICTh TaKOI IPOTIO3UIIIT:

1) BOHa CTOCYETBCSl BEIMKMX KOMIIaHIHM, IO MalOTh BJIACHI CIY)XOH
KOMEPIIIITHOT PO3BIIKA i B 3M031 €(PEKTHBHO MPOKOHTPOIIOBATH BUKOHAHHS
3000B’s3aHp  MOKYMIEM.  |HCTpyMEHT  JOTOBIpHHX  3aCTEpeXeHb
MpaIoBaTUME, TUTBKH SIKIIO PUHKOBA BIIaAa MPOAaBls Oyje OUIBIIOI0, HiX
TOKYTIIIS;

2) 1i KOMIaHii MaroTh caMi CIIOBiAYyBaTH MO3MII0 HEMPUITYCTUMOCTI
MPOAaXy TOBapiB IO pocii, a He «Oi3Hecy K 3aBXAm». TyT, Ha JKaib, CIiJ
KOHCTAaTyBaTH, IO y OI3HEC-CBIIOMOCTI 3axiHUX KOMIIaHIi TOpriBis 3
pOCi€l0 MOKH IIO HE CTOITh Ha OJHOMY DiBHI 3 BUKOPHCTaHHSIM paOCBHKOT
mpari, OWUTSIY01 Mpaimi YM HaBiTh IIKOJOK JOBKUDIIO. Bigrak Bkpait
BRXJIMBUMH € aKTHUBHI 3yCWJUISL, CHpPSMOBaHI Ha CTHUrMaru3aniio OizHec-
3B’SI3KIB 3 JIep)KaBOIO-TEPOPUCTOM, OCKUIBKM YKpaiHa He MOXKE JO3BOJIUTH
€001 IECATUIITTSIMHU Y€KaTH Ha SIKICh TIIIOTETHYHI €BOJIOLIMHI 3MIHH.

7 American Bar Association (2021) Model Contract Clauses to Protect Workers in
International Supply Chains, Version 2.0, 2.
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THHOBAIIIMHUM PO3BUTOK TA ®YHKIIIOHYBAHHA
IHTEJEKTYAJIbHUX EHEPTOMEPEX B YKPATHI

Poccixina I'anuna BosnoaumupiBna
OOKMOp 10PUOUYHUX HAVK, npoghecop,
npogecopka Kageopu 0epicagHo-npasosux OUCYUNIiH
Xapxiecvkozo nayionanbnozo ynigepcumemy imeni B.H. Kapaszina,
OtlicHuil unen (akademix) €sponeticokol akademii npupoOOHUYUX HAYK
M. Xapkis, Ykpaina

dsauyenko Braguciaas OnexkcaHaApoBUY
cmapuiuil 6UKIAday Kagheopu el1eKmpoHHUX 0OUUCTIOBATILHUX MAULUH
Xapxiscvko2o HaYioHAILHOZO YHIGEpCUmemy paoioeleKmpoHIiKu
M. Xapxis, Yxpaina

MaproBuubkuii Bitaniii OnexcanapoBuy
KaHouoam mexHiyHux Hayx,
Odoyenm Kageopu ereKmpOHHUX 0OUUCTIOBATLHUX MAUWUH
Xapriscvko2o HayioHanbHO2O YHIGepcumemy paoioeneKmpoHriKu
M. Xapxis, Yxpaina

€BpoiHTeTpamis € IpiopuTeToM yKpaincekoi Biagu. [Ipesunent, Ypsn
ta [lapIaMeHT mpamroTh HaJl THM, 100 PHCKOPHUTH IeH nporec. ChoroaHi
VYkpaina € HazaiitHum naptaepoM €Bporneiicskoro Corosy (€C) 1 pyxaerbes
no HabytTss wienctBa B €C. B pamkax Yrogum mpo acomiaiio 3 €C
MpUiMaloThcs HEOoOXimHi (€BpoiHTErpamiiiHi) 3aKOHH Ta HPOBOASTHCS
pedopmu, sSKi HEOOXiAHI i CKOHOMIYHOTO 3pOCTaHHS. EKOHOMIWHI Ta
€KOJIOTIYHI 1HTEPeCH CYCIIJIbCTBA € OCHOBOIO CTajoro po3BUTKY. Ilicis
npoBenenHst Camity OOH i3 cramoro po3Butky y BepecHi 2015 poky, skuit
BinOyBcs B pamkax 70-i cecii ['enepambroi Acam6nei OOH y Hero-Hopky,
VYkpaina sk kpaina-unen OOH mnpuennamacs 10 rino0ambHHUX IIPOIECIB
3a0€3Me4YeHHs CTaJIOT0 PO3BUTKY.

B pamMkax 1mux mporeciB Ta 3 ypaXyBaHHSAM CIICIU(IKH HAI[iOHAIEHOTO
PpO3BUTKY YKpaiHa oTpuMana 17 mineit (pucyHok 1).

[Ticna mporo y 2016 pomi y kpaini Oyo MpoBEeAEHO HAIIOHANBHI Ta
perioHaybHI KOHCYJIbTAlii. 3a pe3ylbTaTaMu JaHUX KOHCYIbTAalild MPUHHATI
pillleHHsI, SIKi € OCHOBOIO Jis 3a0e3Me4YeHHS €KOHOMIYHOTO 3POCTaHHS Ta
mBUIKOT eBpoinTerpaitii. 15 BepecHs 2017 poky Ypsin Ykpainu npencTaBus
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TA0baAbHT UIAT CMANOZ0 PO3BUMKY

Tlononausst GinHoCT

BukopinenHs ronoy

T"apHe 3710poB’st

SIkicHa ocBiTa

TennepHa piBHiCTH

Yucra BoJa Ta HAIEKHI
caHiTapHi yMOBH

BinHoBnioBaHa eHepris

T'imna nparst Ta
EKOHOMIYHE 3pDOCTaHHs

InaHoBamii Ta
iHppactpykTypa

3MeHIIeHHsI HePiBHOCTI

Craymii po3BHTOK MicT
Ta CIiJIBHOT

Bimosinansae
CIIOKHBAHHS

Boporsba 3i 3MiHOIO

. Mup Ta crpaBeUIHBiCTh
KIiMaTy My Rl

TlapTHEpCTBO 3apajiy CTIHKOro PO3BUTKY

Puc. 1. I'no6anbHi wini cranoro po3BUTKY

Hamionansny nomoBinp «Llimi cramoro po3BuTKy: YKpaiHa», y ki Oymn
BM3HAUeH] 0a30Bl TMOKa3HUKHA JUIS JOCATHEHHS IIOCTABICHUX IIUIEH
3 ypaxyBaHHsM Creliiky HAIlIOHATBHOTO PO3BHTKY .

Cranuii pO3BHTOK OJWH 3 KIIFOUYOBHX ACHEKTIB YCIIIHOTO PO3BUTKY
KpaiHu, SIKUH Ma€ MOXIIHMBICTh MOKPALIMTH pIiBEHb JKUTTS TPOMaJSH Ta
30UIBIINTH EKOHOMIYHY CTiMKiCTh. AJie IMOKpAIeHHS SKOCTI JKUTTS Mae
I'PYHTYBaTHCSl HA HOBUX HAYKOBHX 3/100yTKax. BayKIIMBIM acrieKToM CTanoro
pO3BUTKY VYKpaiHM € TIOKpalleHHs eKOJIOTIYHOI cHTyalii B KpaiHi.
ITpoMucnoBicTh Ta TPaHCIOPT € OCHOBHUMH JDKepellaMH 3a0pyAHEHHs
HaBKOJIMIIHBOTO CEpEJIOBUINA, TOMY HEOOXITHO MPHIUIATH Oarato yBaru
poOOTI Hax 3MEHIIEHHSM KUIBKOCTI BHKHAIB Ta BHUKOPHCTaHHIO YHCTHX
TEXHOJIOTi Ta MarepianmiB. TakuM dYMHOM, CTanMi PO3BHUTOK YKpaiHh
€ OJHMM 3 HaWBXJIMBIIIMX 3aBAaHb, IO CTOITh IIepe] KpaiHOIO
B HaWOmmwk4iii mepcnekTrBi. OO’€KTHBHO CYTTEBOIO PHCOIO IPOIECY
€ B3a€EMO3AJICKHICTD COLIANPHUX Ta JAEPKaBHUX (HaKTOPiB, BUKOHAHHS SKHX
MOYKE IPU3BECTH JI0 IOCATHEHHS TIOCTABJICHHUX LIJICH.

VYxazom Ilpesunenta Ykpaiuu «[Ipo mini cranoro po3BuTKy YKpaiHu
Ha mepion mo 2030 poky» Bim 30 Bepecus 2019 p. mnepenbauene
3a0e3meveHHs qorpuManus Lisei cTamoro po3BuTKy YKpaiHu Ha mepiof 110
2030 poky. Llum crangoro pos3putky Ykpainu Ha mepiog mo 2030 poky
€ OpieHTHpaMH Juisi pPO3pOOJIEHHS IPOEKTIB MPOTHO3HUX 1 IPOrpaMHUX
JIOKyMEHTIB, IIPOEKTiB HOPMAaTUBHO-IIPABOBHX aKTiB 3 METOIO 3a0e3NeUeHHs

! Uini cramoro possurky: Ykpaisa (Hamiomamssa momosime 12.09.2017, 174 c.)
https://www.me.gov.ua/Documents/Detail?lang=uk-UA&id=6f446a44-9bba-41b0-8642-
8db3593e696e&title=NatsionalnaDopovid-tsiliStalogoRozvitku-Ukraina-
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30aJ1aHCOBAHOCTI E€KOHOMIYHOT'O, COIIaJbHOTO Ta EKOJIOTIYHOTO BHUMIpPIB
CTaJIOrO PO3BUTKY YKpa’fHHZ.

TakuM 4MHOM, Jep)KaBa BH3HAE CTAIMA PO3BUTOK OJHUM 3 HaIliO-
HallbHUX iHTepeciB Ykpainu. MeToo naHHOI JOMOBiAI €  aHawi3
0coOJIMBOCTEN PO3BUTKY Ta (DYHKLIOHYBAaHHsS IHTENEKTYAIbHUX EHEpro-
MepeX SK IHCTPYMEHTIB MJIsl JOCSATHEHHS TIJI00AJbHUX WUIei crajioro
PO3BUTKY B YKpaiHi.

Pernament €C, sxuii OyB mnpuitartuii y 2019 poui, nependadae
BCTAHOBJICHHSI MOJIeNli PUHKY eNeKTpoeHepril. 3a OCTaHHI POKH CKIIAIUCS
YMOBHU HECTaOLIHPHOTO BUPOOHHUIITBA JOCTYITHOI €HEPTii Ta BUHHUKAE TTOTpeda
B THYYKHX MaHEBPECHUX IOTYXKHOCTSAX Uil OajlaHCyBaHHS CHEPrOCHCTEMH.
IcHytoTs  fmekimpka  THIB  JDKEpPEN  THYYKOCTi, SIKI  JO3BOJIAIOTH
eHeprocrucTeMaM IMIBUIKE pearyBaHHS Ha HeCTaHIApTHI moxii. OMHIM 3 HUX
e koHreris Smart Grid®.

IcHyroul B TemepilIHii yac €HEpProcUcTeMH MOOYIOBaHI 3a CXEMOIO
LEHTPAIi30BaHOIO eHepromnocradanHs. lLle, B CBOI0 uepry, NpHITyCcKae
BUKOPHCTaHHS BUCOKOI HAampyrd 1 CTBOPEHHS BEJIMKOMACIITaOHMX
eHeproMepek. Y Mepekax TaKoro THIYy JIOKalbHI 3001 MOXYTh MaTu
KOJIOCAIGHUH BIUIMB Ha BCIO EHEPrOCHCTEMY 1 YacTo HPU3BOJIUTH [0
MacIITa0HUX BIJKIIIOYEHb JKUBJIEHHA. KpiM TOro, Benuki BUPOOHHMKH
€JICKTPOCHEPTii TeHEePYIOTh 1 MOCTAYal0Th EJIEKTPOCHEPTII0 B TaKOMy 00cs3i,
B PEXMMaxX 1 32 BapTICTIO, 10 PAKTHYHO HE 3aJIeXKaTh BiJl PEAIbHOTO CTaHY
€JIEKTPOCIIOKHBAYIB B MacIITadl pearbHOro 4acy. 3 TOYKH 30py HaAIHHOCTI
(yHKIIOHYBaHHS Takoi MepeXi B yMOBaxX Ne(iIUTy MOTYKHOCTI i BUCOKHX
BUMOT 3 0OKY CIIO)KHBaya Taka CXeMa € BKpaid Bpa3JIMBOO, OCKIJIBKHA HE MOXe
OTIEPaTHBHO BUSIBIISITH MPOOJIEMH 1 pearyBaTi Ha HUX Ha PiBHI CIIOXKHMBaYiB.

OpHak B JIaHUH Yac €JIeKTPOSHEPreTHUHI CUCTEMH B 0arathboxX KpaiHax
MOJIIMIIYIOTBCSA 1 PO3BUBAIOTHCS HA OCHOBI KOHIIEHINT TIMOOKOI iHTerparrii
€JIEKTPOCHEPTEeTUYHUX 1 iIHPOKOMYHIKaIiiHUX Mepex. Ciig BiA3HAYNTH, 110
€HEeproMepexi 3HaxoIsATh MOXKJIMBICTH aHaNi3y CTaHy BCi€l CHUCTEMH B
pealbHOMY 4Yaci, NPOTHO3YBaHHs TNpOLECIB B Hil, HasBHAa TaKOX
IHTEpaKTUBHA B3a€EMOJis 3 KII€HTaMH Ta yHpaBliHHA oOmagHaHHsAM. [lana
KOHIIETIIist i OTpuMarna Ha3By Smart Grid — inTenekryansna Mepexa’.

3araneHy (QYHKIIOHAIEHO-TEXHOJOTIUHY IJCONOTIF0 i€l KOHIEMIIii
Bimobpaxkae chopmynsoBane IEEE (Institute of Electrical and Electronics

2 IIpo Llimi cranoro po3BuTKy Ykpainm Ha nepiog no 2030 poxy (6aza naHmx
«3aKOHOIABCTBO Vkpainuny, 722/2019, 2019). https://zakon.rada.gov.ua/
laws/show/722/2019#Text

® The Smart Grid: an Introduction. Prepared for the US Department of Energy by Litos
Strategic Communication under Contract No DE-Ac26-04NT41817, 2010., pp. 58.

* The Smart Grid: an Introduction. Prepared for the US Department of Energy by Litos
Strategic Communication under Contract No DE-Ac26-04NT41817, 2010., pp. 58.
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Engineers — mixxaapoHa opraHizaiisi iH)KCHEpIB y Taily3i eleKTPOTEXHIKH,
paIioeIEKTPOHIKM Ta PaaioeIEKTPOHHOI MPOMKCIIOBOCTI) BU3HAYEHHs Smart
Grid sk KOHLIENIii MOBHICTIO IHTErPOBAaHOI €JIEKTPOEHEPreTHYHOI CUCTEMH,
SKa CaMOPErYJIIOETBCS Ta CaMOBIAHOBIIOETBCS, @ TaKOX Ma€ MEpEKHY
TOIOJIOTiI0 1 BKJIIOYAaE B cebe BCi TeHepyroui JuKepesia, MariCTpayibHi i
PO3IIOITBYI MEPEXKi, a TAKOXK BCI BUIIU CHIOKHUBAUIB EJIEKTPHYHOT €Heprii, o
KEpYIOTbCS €JMHOIO Mepexero iH(popManiiiHO-KepyoUnX MPUCTPOIB 1 CHCTEM
B PEXHMi PeabHOTo yacy”.

HinpoBi ¢yHKHii maHOT KOHICMII PO3BUTKY MEpeX eIeKTPO-
eHepretkn Smart Grid B OidpIml 3araJbHOMY BHIJBIII  BimoOpakeHi
B JOKyMeHTax MiHicTepcTBa EHEpreTHKH CILA®. 3rigHo 3 MU
nmokyMeHTaMH, Smart Grid HarfiieHa Ha 3aI0BOJICHHS KIIOYOBHX LIHHOCTEH:
IocTymHICTI  (3a0e3rmedyeHHs CHOXHBadiB  eHepriero  0e3  oOMexeHb
B 3aJIeKHOCTI BiJl TOro, KOJH 1 1€ BOHA iM HeoOXigHa, 1 B 3aJIEXKHOCTI Bif
SKOCTI, M0 OIUIAYYETHCSA), HAMIMHICTH  (ONTHMI3AIlil  MOJKJIHUBOCTI
NPOTUCTOSIHHSL (Pi3MYHUM 1 1H(OpPMALIiHUM HEraTMBHUM BIUIMBaM 0e3
TOTIFHHUX BIIKIIOYEHb a00 BHCOKMX BUTPAT Ha BiJHOBIIOBAIBHI pOOOTH;
MaKCHMaJIbHO LIBHMJKE CAaMOBITHOBJIEHHS IIpane3aTHOCTi), eKOHOMIYHICTh
(tapum Ha eNEKTPUYHY EHEprilo Il CIOXKHMBAa4iB 1 3HIDKCHHS
3araJbHOCUCTEMHUX BHUTpPAT), €()EeKTHBHICTh (MakcuMizamis e(eKTHBHOCTI
BUKOPHCTaHHS BCIX BHJIB PECypciB, TEXHOJIOTi 1 YCTaTKyBaHHS IIpH
BUPOOHMIITBI, Tepenadi, pO3MOJAUNL Ta CIIOKMBaHHI EJIEKTPOCHEPril),
OpTraHiYHICTF B3a€MOJii 3 HABKOJWIIHIM CepeloBHIIEM (MaKCHMAalIbHO
MOXJIMBE 3HIDKEHHS HETaTHMBHHX €KOJIOTIYHMX BIUTHBIB), Oe3rmeka
(HemoTyImIeHHsI CUTYAIliif B €IeKTPOCHEPTEeTHIll, HeOC3MEeUHNX JUIS JTIOJeH 1
HaBKOJIUIITHBOTO CEPEJIOBUIIA).

Omuum 3 xommoHeHTiB SmartGrid € po3ymHi TYUIBHUKA — Pi3HOBUJ
BJIOCKOHAQJICHUX JIYMJIbHUKIB, [0 BH3HAYAIOTh MOKAa3HUKH CIOKHBAHHS
OimbIl JeTaIbHO, HDK TpPaAMLiiHI 3aco0M BHMIpIOBaHHS, 3a0e3MeYeHUX
(m0maTKOBO) KOMYHIKANIWHMMK 3acob0aMu JjIs  Tepefadi  HaKOIMHYCHOT
iH(popMarlii 3a JONOMOT 00 MEPEKHUX TEXHOJIOTIH 3 METOI0 MOHITOPUHTY Ta
3[MIMCHEHHS! pPO3paxyHKIB 3a KOMYHaJbHI mMocCiyrd. JIYMIBHUK peecTpye
CHOXKMBAHHS ~EJIEKTpoeHeprii 1 mepemae iHGOpMAIi0 IOCTa4YILHUKY
€JIEKTPOEHeprii Uil MOHITOPUHTY Ta BHCTABJIEHHA paxyHKiB. Po3ymHi
TMYAIPHUKA 3a3BHYAil 3alUCyOTh €Hepriro miorogwHu abo dgacrime,
1 MOB1IOMJISIFOTh, 11O HAaliMEHIIIE, IIIOIHS, 32 ,HaHI/IMI/I7.

® Abdulmalik H., Jinggiang L., Fengjun L., Bo L. Cyber-Physical Systems Security —
A Survey. IEEE Internet of Things Journal VVolume: 4, 2017, pp 1802-1831.

® The Smart Grid: an Introduction. Prepared for the US Department of Energy by Litos
Strategic Communication under Contract No DE-Ac26-04NT41817, 2010., pp. 58.

7 Lee, Michael, et al. "Assessment of demand response and advanced metering."
Federal Energy Regulatory Commission, Tech. Rep, 2013.
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B po6orti npornonyeThest po3podiieHuii crieHapiit (pucyHok 2) B3aeMoil
IIPUCTPOIB B IHTEIEKTyaIbHUX MEpexax.

Po3yMHUI JIYMIBHUK MIiAKIIOYAETHCS 0 KOXHOTO OYyIUHKY, HI00
Ha/IaTH KOMYHaJbHUM KOMIIaHiIM OUIbII TOYHI JlaHi NP0 CHOXXHMBAHHS
€JIEKTPOCHEPTii, a KIIi€HTaM — 3pY4YHHUI Croci0 BiACTeKeHHs iX iHpopmarii
PO BUKOpHCTaHHS. JIIYMIBHUK OCHAIIEHHH JIarHOCTHYHHUM ITOPTOM, SIKHHA
BHKOPHCTOBYE JIIOYMIA Ha KOPOTKii BijcTaHi Oe3npoBiguuii iHTepdeiic mis
3pYYHOrO JOCTYIY 3a JIOMIOMOTOI0 IM(PPOBHX 3YUMUTYBAYiB i JIarHOCTUYHUX
iHCTpyMeHTiB. Po3yMHUI NUMIBHUK BiATIpaBisie€ BUMIipIOBAaHHS B 30mMpad,
SIKM{ TiICYyMOBY€E NaHi BCIX JIYMIBHUKIB B 3a3HaYCHOMY paifoHi. 30mpad
BiNIIpaBJIsl€ arperoBaHi JaHi B HEHTP YIPABIIHHSA PO3IMOIITIOM, KEPYEThCS
KOMYHAJIBHOIO KOMTIaHI€lO0.
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lonoBHA CTaHIS MOXE IiIKIFOYATH/BIAKIIIOYATA CIYXOU ILISIXOM
JUCTaHIIIHOT BiATPaBKU KOMaHJ HA JIYMIBHUKHU. L[eHTp ympaBimiHHSI MOXe
TaKOXK MaTH KiOep(hi3MYHHN aCHEKT, KOJU KOMaHIH 3'€THAHHS/PO3'€THAHHS
NIepe/laloThesl TOJIOBHOIO cTaHwielo AMI Ha iHTesNeKTyallbHi JIYMIBHHUKH.
TakuM 4MHOM, BUKOPUCTAHHS 1HTEIEKTYAIbHIX MEPEX PO3LIITHYTOrO THITY
JIO3BOJIUThH 3HAYHO MMOKPAIUTH €KOHOMIYHE CTAHOBUIIE B YKpaiHi.

TakuMm dUYHHOM, CTaH €HEproMepex B YKpaiHi HaOMKAEThCA [0
KPUTHUYHOTO CTYMEHS BUKOPUCTaHHS. 3amac Mpare3laTHOCTI Ta MII[HOCTI
€HEePreTUYHUX CHUCTEeM MPAKTUYHO BHYEPIAaHUiA, MOTpeda B HOBUX CYy4acHHX
PIIICHHAX MOAIOHMX CUTYAIliil — I HE MPOCTO MUTAHHs MiHiMi3allii 30UTKiB,
e yMOBa [UIi PO3BUTKY €HepreTwdyHoi ramy3i B 1tomy. CydacHi
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HAaBaHT@)KEHHs Ha €HEProcUCTeMy BHMAraroTh IIBHIKOTO 1 MaKCHMAaJbHO
TOYHOTO aHaJi3y CTaHy po00doi CHCTeMH UIA JIOKami3amii HEermojlaaoK, abo
3ano0iraHHsl TakUX 3a JIONOMOrOI0 TIPOTHO3Y HABaHTaXEHb Ha OKpeMi
CerMEHTH CHCTeMH. B 1bOMy IUIaHI €HEpreTUYHi Mepexi Bce Olnblie
BUMAaraioTh  JONOBHEHHS  HOBUMH  IHM(QPOBHUMH  IHTEJICKTyaJIbHUMHU
pIIICHHSMH, 3JaTHUMH JOTIOMaraTd BUKOHYBATH 3aBJIaHHS 300py Ta aHaTi3y
BEJIMKOI KIJIBKOCTI TaHHUX.

DOl https://doi.org/10.36059/978-966-397-298-5-64

INEPEIYMOBHU CTAHOBJIEHHS TA PO3BUTKY ITPABOBOI'O
CTATYCY OB’€/JHAHHSA €BPOPETTOHAJIBHOI'O
CIIIBPOBITHHUIITBA

®etbko I0ia IBaniBHa
Odokmop inocoii 6 canysi npasa,
doyenm xKageopu MidCHApOOHO20 NPABaA IOPUOUYHO20 (AKYIbmenty
JBH3 «Yoiczcopoocbkuil nayionanvhui yHigepcumemy
M. Yorceopoo, Vrpaina

IlepenymoBamMu MO0  BPETYJIOBAaHHS  CTAaTyCy 00 €IHAHHS
€BPOPEriOHAILHOIO CHIBpOOITHHIITBA Ta po3podku IIpotoxkomy Ne 3 o
€BpONenchKOi paMKOBOi KOHBEHIIIT MPO TPAHCKOPJIOHHE CIiBPOOITHHUIITBO
MDK TEpUTOpiaJIbHUMH OOLIMHAMKM a00 BIJIACTSMH CTOCOBHO 00'€THaHb
eBpoperioHanpbHoro  cmiBpobitHunTBa (O€C)  cnoHykasio  Te, IO
€Bpornelicbka paMKOBa KOHBEHIIIS IIPO TPAHCKOPIOHHE CIIBPOOITHUIITBO MiX
TEPUTOPIUTFHIMHU OOIIMHAMK a00 BiacTsIMU Ta i mpoTokonu: JomarkoBuid
nporokon Ta Ilporokom Ne 2, sKHH CTOCYETBCS MIKTEPHTOPIAIBHOTO
CHIBpOOITHHIITBA HE  YITKO  BpETyJIbOBYBAIM  cTaryc 00’ €JHaHHSA
€BpOpETiOHANIbHOTO  CmiBpoOiTHHITBA. Takoxk cepen  (akropiB, sKi
CIIOHYKAIld J0 BPETYyIIOBaHHS CTaTycy OO €IHAHHS €BPOPETiOHAIBEHOTO
CHiBpOOITHUIITBA Ie 1 3amo0iraHHs TpyIHONIAM, $SKi BHUHHUKAIH dYepe3
pPO3ODKHOCTI Yy  HAaIllOHATHPHOMY  3aKOHOJIABCTBI  JepikaB 010
TPAHCKOPOHHOTO TA MIXKTEPUTOPIaIBHOTO CIIiBpOGITHHIITBA' .

! Tlporokon Ne 3 mo €Bpomeiicbkoi PaMKOBOi KOHBEHIHi MpO TPAaHCKOPIOHHE
CHIBPOOITHHUIITBO MiX TEPHTOpialbHUMHU OOIIMHAMH a00 BIACTSAMHU CTOCOBHO 00'€JHaHb
eBpoperioHanpHoro  cmiBpobitruurea  (O€C).  URL:  https://zakon.rada.gov.ua/
laws/show/994 947#Text
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bepyun no yBaru BCi NEpemIKOAd 3 SKUMHU 31LITOBXYBAJINCh YYaCHUKH
Takoro criBpobitTHunTBa Paga €Bponu BuABKIA 32 HEOOXiTHE BPETyIIOBATH
cTatyc 00’€IHAHHS €BPOPETiOHAIBLHOIO CHIBpOOITHHITBA. [lepBicHOIO
MeToro OyIo po3pobienHs KonBeHtii, sika 6 Oyiia BperysipoByBajia paBoBUI
CTaTyC OpraHiB TPAHCKOPIOHHOTO Ta MDKTEPUTOPIAILHOTO CIIIBPOOITHHUIITBA.
OpnHak, 3roJJoM poboTa Oyia mepeopieHToBaHO Ha po3poOKy [Iporokomy Ne 3
10 €BpoIEeHchKOl paMKOBOi KOHBEHIIIT PO TPaHCKOPJOHHE CIiBPOOITHUILITBO
MDK TEpUTOpIaIbHUMHU OOLIMHAMH a00 BJIACTSAMH CTOCOBHO 00'e€lHaHb
eBpoperioHansHoro cmoiBpoOitHunTBa (O€C). lLleit Ilporokon HabpaB
gypHHOCTI 1 Oepe3nst 2013 poky, BiH BpEryiiOBaB OCHOBHI TOJOXCHHS
CTOCOBHO CTBOPCHHSA Ta (YHKIIOHYBaHHA 00’€IHAHHS €BPOPETriOHAIBLHOTO
CHIBpOOITHHUIITBA, SK OpPraHy TPAHCKOPIOHHOTO Ta MDKTEPUTOPIalEHOTO
CHinO6iTHI/ILITBaZ.

B Vxpaini BperymroBaHHA CTaTtycy 00 €IHaHHS €BPOPETiOHAIBHOTO
CHIBpOOITHHIITBA  TIOB’A3aHE 13  MOJOXEHHAMH  3akoHy  YKpaiHu
«IIpo BHeCeHHs 3MiH 10 IEAKUX 3aKOHIB YKpaiHH MO0 TPAHCKOPIOHHOTO
criBpoGitHuiTBa»”. Yactura 4 crarri 1 3akony Vkpainm «IIpo Tpamc-
KOpZOHHE CHIBPOOITHUIITBO» MiJl 00’ €HAHHSM €BPOPETIOHAIBLHOTO CITiBPO-
OITHHILITBA BPETYIIOBANA, 110 Iie «(popMa TpaHCKOPJOHHOTO CHIBPOOITHUIITBA
31 CcTarycoM IOpUAMYHOI 0COOM  BIJNOBIAHO 0  HAIlOHAJIBHOTO
3aKOHO/IABCTBA JIEP)KaBH, Ha TEpUTOpii AKOI € HOro MiCIe3HAXOKEHHS,
METOIO SIKOTO € 320X0UYCHHS, MATPUMKA Ta PO3BUTOK B iHTEpecax HACEICHHS
TPAaHCKOPIOHHOTO Ta  MDKTCPUTOPIaJbHOTO  CIBPOOITHHIITBA  MiX
Ccy0’eKTaMH 1 yYaCHHUKaMH TaKUX BITHOCHH y c(epax CIUITbHOI KOMIETEHIII]
Ta BIAMOBIAHO 10 IMOBHOBa)XEHbL, BCTAHOBJIECHMX 3TIAHO 3 HAI[lOHAJHLHUM
3aKOHOJAaBCTBOM BIAMOBIAHOI mepykaBu». [lonokeHHs cTaTTi 9 IBOTO K
3aKOHY BHM3HAualOTh, 10 00’ €JHAHHS €BPOPETiOHANBLHOTO CHIBPOOITHHUIITBA
€ OpPraHoOM TPAaHCKOPJOHHOIO CIIBPOOITHHUIITBA 1 «MAa€ CTAaTyC FOPUAUIHOT
0coOM Ta YTBOPKOETHCS BIIMOBITHO JO HAI[IOHAJIBHOTO 3aKOHOJAaBCTBA
JnepxkaBu — uwieHa Paam €Bporm, Ha TepuTopii sikoi € ioro MicuesHa-
XOMKeHHs». TakoX IOJIOXKEHHsSI LIbOTO 3aKOHY BpPETYJIBOBYIOTH OpraHiza-
1iitHo-nIpaBoBy (popMy, METy, 3aBIaHHs, MisUTbHICTb, YTBOPEHHS, (DiHAHCOBE
3a0e3neveHHs 00’ €IHaHHS €BPOPETIOHAIBFHOTO CHIBPOOITHUIITBA T iH.

CporofiHi B FOPUIWYHIA Hayli iCHYIOTh AMCKYCIi IIOAO 3MiCTOBHHX
XapaKTepUCTHK  O0’€MHAHHA  €BPOPETIOHATBHOTO  CIIBPOOITHUIITBA.
Hanpuknan, Bumaskos O.K. posrmsamae o0’emHaHHS €BPOpPErioHATBEHOTO

2 Explanatory Report — CETS 206 — Transfrontier Co-operation (Protocol No. 3). URL:
https://rm.coe.int/16800d3837
3akony VYkpainn «[Ipo BHeceHHs 3MIH 10 JAesIKMX 3aKkoHIB YKpaiHM II0A0
TPAHCKOPJOHHOTO CIiBpOOITHUITBAY. https://zakon.rada.gov.ua/laws/show/2515-19#Text
3akon  Ykpainm  «[Ipo  TpaHckopaonHe  cmiBpoOiTHuiTBO».  URL:
https://zakon.rada.gov.ua/laws/show/1861-15#Text
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CIIBPOOITHHUIITBA, K OpraH CIUIBHOI KOMITETCHIII HOro wWieHiB, TOOTO IO
CyTi cmpaBw, siKk SUI generis opran myOiiuHOI BiaaM, KOTPHHA Mae CTaTryc
I0pUIMYHOT 0cO0UM IMyOJIIYHOrO TpaBa Ta i€ B paMKax THUX ITOBHOBa)KEHb,
KOTpi #oro wieHn oMy nepenaroTb. OOCAT TOBHOBAXKEHb BU3HAYAETHCS NIPU
bOMY  OOCSTOM  BJACHHUX  MOBHOBa)XEHb  WICGHIB 00 €IHAHHS
€BPOPETiOHANLHOTO CIIBPOOITHHUIITBA SKHM BOHU HAJUICHI Y BIiAIOBIIHOCTI
JI0 HAalliOHAJIBHOTO 3aKOHOJaBcTBA. B cyTHOCTI MoBa Hae mNpo Monelb
Ha/THaLlIOHAIHUX 1HCTHUTYIIIH, 10 i€ Ha perioHaJbHOMY piBHI. HopmaTtneHy
OCHOBY I 00’€JHAHHS €BPOPEriOHANEHOTO CIIBPOOITHHUIITBA CTAHOBIATH
3aKOHOABCTBO JIEPXKABU Ha TEPUTOPIT SKOT PO3TAIOBYEThCS MITa0-KBapTHPA
00’€THAHHA €BPOPETIOHANBFHOTO CITIBPOOITHHUIITBA, B T.4. YKIAJCHI Ii€I0
JIEpKABOI0 MDKHapoOAHI JOTOBOPH 3 Jep)KaBaMH, SKi BHCTYHAlOTh
Ge3nocepeHb0 ab0 HYepe3 MicleBi OpraHd BIaAW SK WICHH 00 €THAHHS
€BPOPETiOHANIFHOTO CIIBPOOITHUIITBA, a TaKOXX AakKTH SKi BH3HAYAIOThH
«IIeNIerOBaHy» KOMIIETEHIII0 WIEHIB 00 €JHAaHHS €BPOPEriOHaIbHOTO
criBpobiTaunTea.” Ha Bigminy Bix Bummsxosa O.K., To Byrupceka 1.B.
BBa)Ka€ 00’€HAHHS €BPOPETIOHAIBLHOIO CIIBPOOITHAITBA € OpraHoM
TPaHCKOPJOHHOTO CHiBPOOITHULITBA abo MDKTEPUTOPIaIEHOTO
CHIBPOOITHHUIITBA, MA€E CTaTyC IOPUIMYHOI OCOOH ITyOJIIYHOI0 YK MPUBATHOTO
npaBa, YTBOPIOETbCA Y JepkaBax-wieHax Pamu €Bponu, mo JiroTh
y CHOUTBHHX COIIaJhHO-TIONITHYHUX iHTEepecaXx Ta iH. J[oCHimHHUI BBaXkae
cnenudixy o0’eTHAHHS €BPOPETiOHAJIBHOTO CIIBPOOITHHUITBA B TOMY, LIO
Y9acCHHUKOM 00’€THAHHS €BPOPETiOHAIBFHOTO CHIBPOOITHHIITBA MOXYTh OyTH
He JIHIIe Aep:kaBu-wieHn €Bponeiicbkoro Coro3y, a it nepxaBu-wieHn Paan
€pporm.’ Ha Biaminy Bix Bummskosa O.K. ta Byrupcekoi LB., TO
Tumuenko P.I. BBakae 00’eqHaHHS €BPOPEriOHANBHOTO CHIBPOOITHHUIITBA
(hopMOIO OpraHy TPaHCKOPIOHHOTO CIIBPOOITHHIITBA, SKHH MAa€ CTaTyc
OPUANYHOT O0COOM BIiJINOBITHO 10 HAI[IOHAIBHOTO 3aKOHOIABCTBA JCPIKABU
Ha TepuTopii, K0T BiH Gyae po3TamoBaHMil.’ 3Ba)kalouM Ha BHIICHABEICHI
3MICTOBHI ~ XapaKTEpUCTUKH 100 O00’€AHAaHHS  €BPOPEriOHAIBHOIO
CHiBpOOITHHUIITBA, a TAKOX Oepyur 70 yBaru nosnoxxeHus [Iporokomy Ne 3 no
KonBenuii Ta mnonoxeHHs Jlomatky 10 IbOTO X IPOTOKONY BHIA€THCS
BIpHUM, IO 00’ €JJHAHHS €BPOPETIOHANBEHOTO CHIBPOOITHUIITBA € OPTaHOM SIK
TPAHCKOPJOHHOTO, TaK i MKTEPUTOPIaIbHOTO CIIiBPOOITHHIITBA.

® Bummsikos O. K. TIpaBosi Gopmu exoHoMiuHoi inTerpanii 1o €poreiicskoro Cowosy

y KOHTEKCTi perioHiB Ykpainu. €sponeiicoki cmyoii i npaso. 2010. Ne 1(2). C. 44

Byrupceka 1. B. @opMu [AisUIBHOCTI  COLHAMBHO — BiAMOBIAIBHOTO — Oi3HECy
y TPaHCKOPJIOHHOMY cIiBpoOiTHULTBI KpaiH V-V posimpenns €C ta Ykpainu. [HpopmariiiHe
3a0e3MeyeHHs TPaHCKOPAOHHOTO crTiBpobiTHuITBa YKpainu. 2013. Tom. 1. C. 20.

Tumuenko 1. P. OpranizaniiiHo-ipaBoBe 3a0e€3I€UCHHSA CIIBPOOITHHUITBA
TEPUTOPIaJIbHUX IpoMa]] YKpaiHU B TPAHCKOPAOHHOMY IIPOCTOPL. Pezionanvha ekoHoMiKa.
2016. Ne 4. C. 128.

274



TakuM YHHOM, BpPETyJIIOBAaHHIO CTaTycy OO0 €HaHHS €BpOpErio-
HAJIBHOTO CHIiBpOOITHUITBA CIOHYKAJIO Te, M0 E€BpONEWChKa paMKOBa
KOHBEHIlISI NP0 TPAaHCKOPJOHHE CIIBPOOITHULTBO MK TEPUTOPialbHUMU
oOmMHaMHu a0 BJacTsAMH, Ta Il MPOTOKOJH, a caMe: J[0aTKOBHIA MPOTOKOI
ta Ilporokon Ne 2 He 4ITKO BperyjbOBYBaIM cTaryc o0 €QHAHHS
eBpoperioHanbHOrO  criBpoOiTHHITBAa. Takoxk cepex  Qakropi, sKi
CIIOHYKaJIi 10 BPETYJIIOBAHHS CTarycy 00 €HaHHS €BPOpPEriOHaIbHOTO
CHIBpOOITHHIITBA 1€ 1 3amoOiraHHs TPYyJHOIIAM, $IKIi BHHHKAIM dYepe3
pO3ODKHOCTI Yy  HANIOHATHPHOMY  3aKOHONABCTBI  JepiKaB 1010
TPaHCKOPJJOHHOTO Ta MDKTEpPHUTOpiaJbHOrO crHiBpoOiTHHMUITBA. B VYkpaiHi
BpETYIIOBaHHSA CTAaTycy 00 ’€IHAHHS €BPOPETIOHATIHHOTO CHIBPOOITHUIITBA
MOB’sA3aHE 13 TONMOKEHHAMH 3akoHy Ykpaianm «IIpo BHECeHHsS 3MiH 10
JesKuX 3aKoHIB YKpaiHH MO0 TPAaHCKOPIOHHOTO CHiBPOOITHUIITBAY.
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HATIIPSIM 7. KPUMIHAJIBHE ITIPABO B YMOBAX
POCIMCBHKOI AI'PECII IIPOTU YKPATHU

DOI https://doi.org/10.36059/978-966-397-298-5-65

KPUMIHAJIbHI TIPABONIOPYIIIEHHS ITPOTH OCOBUCTOI
CBOBO/IA TA I'ITHOCTI JIIOAUHMU Y IPOEKTI KK YKPATHU:
OKPEMI 3ACTEPEKEHHA

AHapymiko AHapiii BacuaboBua
OOKMOp 10pUOUYHUX HAYK, npoghecop,
npogecop kageopu KpUMIHATLHO20 NPABA Ma npoyecy
JIBH3 « Yorceopoocwbkuti HayionanbHuil yHigepcumemy
M. Yorceopoo, Yrpaina
V mpoexti KK Vkpaitu® 3amporoHOBaHE HOBE OadeHHS IUTSIXiB
KPUMIHAJILHO-TIPABOBOT TPOTH/IT TOCSITaHHSM Ha OCOOMCTYy CBOOOIY Ta
rigHicTh groauad. CBOTO Yacy aBTOPOM IMX PSAKIB 3BepTajacs yBara sK Ha
MO3UTHBHI MOMEHTU TPOEKTY y BKa3aHid YacTHHI, Tak 1 Ha OKpeMi Horo
Hesomikn®, 3BEpHEHHs 10 OHOBJIEHOro (craHoM Ha 30 ciums 2023 poky)
KOHTpOJIbHOTO TekcTy mpoekTy KK VYkpaiHm crnoHykae 10 BHCIIOBICHHS
JIESIKUX 3ayBaXKCHb, OKPEMI 3 SIKMX paHillle MHOIO HE BHCIIOBIIOBAIIHCE.

1. TleBHi 3acTepeKEHHS CIJI BHCIOBUTH [0 NEPENiKy pi3HOBH/IB
eKCIDTyaTallil JIoAnHA, HaBeneHoMy y cT. 4.4.1 mpoexry. [To-miepire, HaBpsi 4u
BUTIPAaBIaHO IIeH Tepeiik pPOOWTH BHUCPIHUM, a/DKe MOsSBa HOBUX (HhopM
eKCIDTyaTallil — JIMIIe MUTAHHS Yacy, Y 3B’S3Ky 3 UMM BiAIIOBiHA HOpMa Ma€e
OyTn MakcuMajbHO THyukoto. B Ilajgepmcbkomy mpoTokomi (I «a» ¢T. 3) Ta

! Teker npoexTy HOBoro KpuminambHOTO Konekcy Ykpainu. KoHTponbHHET TekcT
npoekty cranom Ha 30.01.2023 p. / Hoeuit Kpuminaneuuit xozekc. URL:
https://newcriminalcode.org.ua/upload/media/2023/01/30/proyekt-kryminalnogo-kodeksu-
ukrag/iny-stanom-na-30-01-2023.pdf

Anppyuiko A. B. (2021). 3nounHu mpoTH BOJI JHOIUHA B MPOEKTI KpuMiHambHOTO
KOJIeKCy YKpalHU: OKpeMi 3acTepekeHHs. Pedhopmysanta KpUMIHATLHO20 3aKOHOOA6CMBA
Kpi3b Npusmy icmopuiHo20 Ha0OAaHHs: MAaTEPiad MDKBIZIOM. HayK.-IIPAKT. KPYIJIOTO CTOIY
(Kuis, 18 Gepes. 2021 p.) / penxon.: B. B. Uepseii, C. /1. I'ycapes, C. C. UepHsaBcbkHil Ta
in. KuiB : Hau. akan. BayTp. cmpas, 2021. C. 21-24 ; Auapymko A. B. (2021). 3n0untu
npoTu ocobucroi cBoboaum Ta rimHocTi sroauHu B mpoekti KK Ykpainu: pesiki
3aCTEpPEeKCHHS. AKmyanvHi npobremu KpuminanvHozo npasa : Marepiamm XII Beeykp.
HayK.-TeopeT. KoH(¢., nmpucesd. mam’ati mpod. I1. II. Muxaiinenka (Kuis, 18 mucrom.
2021 p.) / penxon.: B. B. Uepneit, C. [I. T'ycapes, C. C. UepnsiBcokuit Ta iH. KuiB :
Hau. akaj. BHyTp. cnpas. C. 27-30.
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B KonBenmii Pagun €Bponm mpo 3axoau IIOA0 MPOTHAIl TOPTIBII JIFOABMH
(m. «a» cT. 4) aKkIeHTOBaHO Ha TOMY, IO IepepaxoBaHi B HUX (HopMu
eKCIUTyaTalii JIIOJJMHA HE CTaHOBJSATH BUUEpITHOro nepeniky («Ekcruryarartis
BKJIFOYAE, SIK MIHIMYM, ...», «EKCIUTyaTallisi BKIItOUae B ceOe, MPUHAUMHI, ...»).
[o-npyre, € 3acTepexeHHs CTOCOBHO OKPEMHX i3 NEepepaxOBaHHX Y BKazaHii
crarti QopM eKcIUlyaTamii JroquHM. Tak, HaBpsg YW  BIPHO IOpSK
i3 CEeKCyaJIbHOIO EKCIUTyaTalllel0 BHOKPEMJIIOBATH <GAyUeHHS JIO0 Y4acTi
B TIOPHOOI3HECI», sIKe (haKTHYHO € PI3HOBUIOM CEeKCyallbHOI ekcrutyaramii. [1in
BHUKOPHCTAHHAM Yy TIOPHOOI3HECI IPUIHATO PO3YMITH OJepKaHH PHOYTKY Bif
MPOTHUIIPABHOTO 3aly4eHHsI OCOOM B SKOCTI BHKOHABLII (K aKTOpa, CTaTHUCTA
TOIIIO) /IO BUTOTOBJIICHHS 3 METOIO PO3IIOBCIOKEHHS a00 30yTy mopHorpadii.
VYyacTe y CTBOpeHHI MOpHOTpadidHOi MPOAYKIi CYIpPOBOIKYETHCS HE JIHIIE
OTOJICHHSIM CTAaTeBMX OpraHiB, a | CTareBMM AaKTOM Ta IHIINMH disIMA
CEKCyaIbHOTO XapakTepy, AKi € CEeKCyalbHOI0 eKCIDTyaTalli€ro. 3mificHeHuH
HOPIBHSUIBHO-TIPABOBUI  aHaJIi3 3aKOHOJABCTBA 63 Jep)kaB 3acBiIYMB, IO
CeKCyaJlbHy eKCIUTyarTallilo Ta BHKOPHCTAaHHS OcoOM Yy MOpHOOI3Hec
po3MexxyBanu Jmmie 3akoHojaBii IliBHiyHOi Maxkenonii ta YopHoropii.
Harowmicte 3akoHOmaBIi psify JepkaB BHKOPUCTaHHS y TMOPHOOI3HECI MpsiMO
Ha3MBAIOTh PI3HOBHIOM CEKCyaJIbHOI eKciutyaramii. Tak, JHMTOBCHKHI Ta
TIOJILCHKHH 3aKOHO/@BLI cepes] (hopM eKcIuTyarallii BAOKPEMUIIH «BUKOPHCTaHHS
MPOCTUTYIii, TopHOrpadii Ta iHONI QOPMH CEKCyalbHOI —eKCILTyaTamii»,
CJIOBAIIbKUI 1 XOPBAaTCBKUH — <«IIPOCTHTYLIIO Y iHII (OPMH CEKCyaIbHOI
eKCIDTyaTallii, BKIIOYAIOYN TMOpHOTpadito», ICHAHCEKUA — «CEKCyaJbHYy
eKCIUTYATALIi0, BKIFOYA0UH TIOPHOOi3HeC» Ta i,

ITo cyri, GopmManbHEUM € BHOKpEMJICHHS Takux (popM ekcruryaTarii,
SIK «IIAKOPCHHS paOCTBY ab0 3BHYasM, MOAIOHMM 10 paOCTBa», «YBEIACHHS
y TITHEBUIbHUI CTaH», SKI «y YUCTOMY BUIVIS[I» HaBps YHM B3araii
TPaIUISIOThCsl (Ha TPAKTUII HEBIIIJIBHI BiJl TPYIOBOI 4YM CEKCyallbHOT
ekcruryaranii). Tak camo «3aimy4eHHst y O0proBy kabaiy» sIK okpema dopma
eKCIUTyaTalil y IpoaHali30BaHill CyJOBId MNpaKTULl NPaKTHYHO HE
TPaIUISIETHCS; y BCIX BHUINAAKaxX 3alydeHHs B OOproBy kabanxy € 3acoOom
MIPUMYIIyBaHHS OCOOM JI0 CEKCyaJbHOI, TPyJIOBOi UM IiHIIOI eKcIuTyaTarii.
Kpim 1mporo, BapTo 3BepHYTH yBary Ha Take. EKcIuryaramis JIIOAWHM 3aBXKAN
€ BTOPHMHHOIO, TIIOXiJHOIO KaTeropi€lo CTOCOBHO paOCTBa YW 3BHYAIB,
moniOHux 1o pabctBa. CmpaBa B TOMy, IO BUTbHY JIOAWHY HE MOXKHA
mignaTh excruryaranii. Cneprry ii moTpioHO 00epHYTH B paOCTBO a00 iHIIMN
MiTHEBUTEHUN (BKpal 3aeHHuid) cTaH. TakuM YHHOM, HEBOJIA i MOB’s3aHi 3
HEI0 CTaHH € NEPBHHHHUMH, OCKUIBKM caMe BOHHM HOPOKYIOTH H MOXKYTb
peanbHO 3a0€3MeYNTH eKCIUTyaTalliio JIOAWHY, a He HaBNaky. 3 oIy Ha IIe,

8 JuB. perampuime: Anapymko A. B. (2020). Teoperuko-npHKIamHi 3acan
3amobiraHHs Ta MPOTH/IIl 37I0YMHAM MPOTH BOJI, YECTi Ta TIAHOCTI ocobu : MoHOrpadis.
Kuis : Baite. C. 284-287.
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K BHIAETHCS, BKIIOYEHHS [0 3MICTy IOHSATTS «EKCIULyaTawlis» NepBHHHHX
o0 Hel eeMeHTiB (padcTBa abo 3BHMYAiB, MOAIOHUX 10 padCTBa, a TAaKOK
i IHEBITBHOTO CTaHy) € HemoriuauM”,

HeoOximHo TakoX 3a3HaunTH, WO OoproBy Kabamy JlomaTkoBa
KOHBEHIIisI ITPO CKacyBaHHs pa0OCTBa, pabOTOPTIBII Ta IHCTUTYTIB 1 3BHYAiB,
noAiOHux 10 pabersa (cT. 1), BiAHOCUTDH 10 3BHYAiB, MOAIOHKX 10 padcTBa.
TakuM 4YMHOM, BUXOJUTH, IO y BiAMOBIAHOMY Hepemiky (GopM excruryaTarii
NIPOTIOHY€ETHCS BUOKPEMHUTH 1 3BMYAl, MOMIOHI 10 padcTBa (MIMpIIEe HOHSTTS),
1 3airydeHHs B O0proBy Kabaiy (By»KYe IMOHSTTS), [0 HABPSI UM MPABIIEHO
(11e miATBEpIKYE 1 BUBUCHHIA 3apyODKHUMA JOCBIT).

[lizHeBUTPHUI CTaH, X0Y 3rajZika MpO HBOTO SIK MPO OKpemy (opmy
eKCIUTyaTallii JIOAWHN i MicTUThcs B [lamepMcbKOMy MPOTOKOMI, MO CYTi,
HEPO3PHUBHO TIOB’SI3aHMI 3 paOCTBOM Ta 3BHYASIMH, MMONIOHUMH IO paOCTBa.
Tak, y u. 2 cr. 6 [logarkoBoi KOHBEHIII TpO CKacyBaHHA paOCTBa,
paboTopriBii Ta IHCTUTYTIB 1 3BMYaiB, MOJIOHUX 70 paOCTBa, 3a3HAYEHO, 1110
MiIHEBUTPHUN CTaH € pe3yNbTaroM IHCTUTYTIB Ta 3BWYAiB, MOAIOHUX 10
pabcTBa. 3periTor, Ha HEPO3PUBHUH 3B’SI30K IMiTHEBLILHOTO CTaHy 1 pabcTBa
Ta 3BUYAiB, MOAIOHMX N0 paOCTBa, BKa3ye CEeMaHTHYHE 3HA4YEHHS CIIOBa
«TigHEBUTEHUWY. Y BenukoMmy TiyMauyHOMY CIOBHHUKY Cy4acHOI YKpaiHCHKOT
MOBHU BOHO TOSICHIOETBCS Tak: «SIkuii mepeOyBae B HEBOII, y 3aJIE)KHOCTI Bix
Koro-HeOyap. Toi, XTo mepeOyBae B 3aJIKHOCTI BiJ KOro-HEOYab,
migBnagHuii KoMych»®. Y 3B’A3Ky 3 MM BHIAETBCS, IO BHIICHHS
MiZHEBIIPHOTO CTaHy sK OKpemoi ¢QopMu exkcrmyartamii — JIFOAWHA
€ HEeJIOTIYHHM.

2. OnHiero 3 00CTaBHH, SKa 3HWKYE TSDKKICTB 3JI0YHHY, ITEPeI0aueHOTO
cr. 4.4.5, y npoekti KK VYkpainu (cr. 4.4.2) nponoHyeTbcss BH3HABaTH
JIOOpOBIiJIbHE 3BUIBHEHHS JIIOJAMHM TPOTArOM 12 TOAMH 3 MOMEHTY
mo30aBiacHHs 11 0coOMCTOI cBOOOMM (AKIIO 10 HEl HE 3aCTOCOBYBAIOCHh
KaTyBaHHS 1 HE OYJIO CHPUYMHEHO IIKOJM ii 340pOB’10), a 00CTaBUHOIO, SIKa
MI/IBUILY€E TSDHKKICTH I[BOTO 3704MHY (1. 8 cT. 4.4.4), — yTpUMaHHs JIIOANHH,
no36asneHoi ocobucToi cBobomu, monax 7 ai6. UuM 3ymoBieHI BKa3zaHi
XPOHOJIOTIYHI TNPOMDKKH, $IKI 3 TOYKH 30py PpO3POOHHUKIB HPOEKTY
KK mnoBuHHI MaTW KpHUMiHAJIBHO-TIPABOBE 3HAYEHHS, — CKa3aTH CKIAIHO.
VY Oyzap-sikoMy pa3i BOHM OyayTh yMOBHMMH. [IepeKOHINBI apryMeHTH Ha iX
KOPHUCTh HaBPsI UM B3araii MOXYTb OyTH, a/Ke BU3HAUUTH YiTKy T'PaHb, SKa
0 Bimuiasiaa MEHII i OuIbInl HeOe3leuHe Mmo30aBieHHS 0CcoOMCTOi cBOOOIH,
3aJIeXKHO Bil 4yacy, NMPOTATOM SKOTO BOHO TPHUBAJIO, HABPSAA UM MOXIIHBO

* Jue. neramsime: Amapymko A. B. (2020). TeopeTHko-IpUKIagHi 3acamu
3ano0iraHHs Ta MPOTUAIT 3JI0YMHAM IPOTU BOJI, YECTi Ta TiAHOCTI 0coOM : MOHOrpadis.
Kuis : Baite. C. 289-290.

® Besukuii TIyMaduHHii CIOBHHK CydacHOI yKpaiHChKOI MOBH (3 IOZ. i 10m0B.) (2005) /
ykiaz. i rosos. pea. B. T. Bycen. KuiB ; Ipniae: BT® «Ilepyn», C. 959.
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(came ToMy BiIMOBIIHUIA 3apyODKHHUHA TOCBIA HAA3BUYIAWHO PI3SHOMAHITHUI).
Binbm mepekoHIMBOIO BUIAEThCSA mo3miist 3.A. 3aruHel Ta AESKUX 1HIIAX
HAyKOBLIB, $KI BBaXalOTh, 110 TYT JOLUUIBHO BUXOJUTH HE JIMILE
3 00’€KTHBHUX TEMIIOPAJbHUX KPUTEPIiB, a W 3 YMHHHUKIB CyO’€KTHBHOTO
xapaktepy (30KpeMa, BiKy MOTEpHijoi ocoOu, craHy ii 370pOB’s, yMOB
TPUMaHHS), BIUIMB SKUX Ha CIPUHHATTSA TPUBAIOCTI BKA3aHOTO MOCSTaHHS
Jy’Ke BaXJIMBUH. 3a3Hauy, 0 AesKi 3aKoHoaBi (Hanpukiaz, ['penii, lanii,
Hopsgerii) Bka3yloTh Ha TpHBaIM{ 4ac HE3aKOHHOTO MO30aBJIEHHS CBOOOAM
(6e3 xoHKpeTH3aIii 9acoBOTO IPOMIXKKY) SIK Ha OOCTaBHHY, IO OOTSIKYE
KpUMIHAJBHY BiATIOBITaIbHICTE 32 HBOTO°.

3. O3Hakolo, W0 MiABHIIYE TOKKICTH 3JOYHHY, IepeadadeHoro
cT. 4.4.5, Ha 1Ba CTYNEHS BU3HAETHCA MOETHAHICTH MOTO 3 MOMIMICHHAM Y
3aKyag 3 HAaJaHHA TMCUXIATPUYHOI JOIOMOTH 3aBiIOMO ICHXIYHO 3/I0pOBOi
MIOOMHA a00 JIOAWHY, sIKa He MOTpedye rocmitanizamii 10 Takoro 3aKiamy.
Ha Miii morsim, CIOBOCIONYYCHHS ICHXIYHO 30POBOI JIIOMUHK» y M. 5
CT. 4.4.3 TPOEKTY € 3aliBUM, OCKUIBKHA HOTO 3MICT OXOIUTIOETHCS MOHITTAM
«JIIOIUHA, SKa He MmoTpedye TrocmiTamizamii A0 TaKoro 3akiaay».
Sk BUmaeThCcs, 3alBOI0 € TAaKOXX BKa3iBKa Ha «3aBiIOMICTBY, allke
IIPaBO3acTOCyBauy OJHAKOBO JOBENETHCS 3BEPTATHUCS 10 3aKOHY YKpaiHu
«[Ipo mcuxiaTpuuHy AOTOMOTY», SIKMH BCTaHOBJIIOE IiJCTaBH Ta IOPSIOK
rocmitaizarii 0ocoOu 10 3aKknajay 3 HaJIlaHHS ICUXIaTPHYHOT JOTTOMOTH.

4. YV cr. 445 Hemae mnoTpeOM BHOKpEMIIIOBaTH Taky (opmy
mo30aBNeHHA OCOOHMCTOI CBOOOAM IIOAMHH SK 11 3aXOIUIeHHS. TepMiH
«3aXOIUICHHS» CEMAaHTHYHO BKa3y€ Ha 3aCTOCYBaHHA O 0coOm (hi3mIHOTO
HACHJIBCTBA UTA MMOAOJIAHHS ii omopy. BiaTak ckiamaeTbes BpaskeHHS, IO
UM TEPMIHOM PpO3POOHMKH TPOEKTY BHUPIIIMINA 3aMIHUTH BKa3iBKy Ha
BUKpaJieHHs JoJuHu, HasBHy B u4uHHOMy KK Vkpainn. ®iznune
HACWJILCTBO, OJIHAK, € HE €IMHUM CIIOCOOOM BUMHEHHS BUKPAJICHHS JIIOJHY;
IHIIUMU  CITOCO0aMU € TICHXIYHE HACWJIBCTBO, OOMaH 4YM 3JI0BXXKHBAHHS
JIOBIpOI0, BUKOPHUCTAHH OE310paHOTro CTaHy MOTEPIIIOi OCOOH.

5. Crartio 4.4.6 npoexty KK Vkpainu kopektHime Oyino O Ha3BaTu
«TopriBis JTOAUHOIO», AJDKE Y Hill IPOMOHYETHCS BCTAHOBUTH BifITOBITATBHICTD
3a TOPTIBJIIO HABITh OJHIEIO JMOANHOI0. Ha MO€ nepeKoHaHHsl, TepMiH «TOpPIiBIIs
JIFOJIBMID» TIO3HAYAE PaJIIlIe BiIOBIIHE SBHIIIE, a HE KOHKPETHE JiSTHHSL.

Bapto 3BepHYTH yBary Ha Te, IO OiIBIIICTh MIECIIB, SKi MO3HAYAIOTH
(¢opMu 00 ’€KTHBHOI CTOPOHH TOPTIBIi IOABMH, MAlOTh MHUHYJIHHA dac
1 mokoHaHMU BHJ. BomHOUAC CIIOBO «IepeminryBaiay, BXHUTE ¥ 1. 2 cT. 4.4.6
MIPOEKTY, € JIECTOBOM HEIOKOHAHOTO BHAY. Y IIPaBO3aCTOCOBHIN NMPaKTHII

6 Jlus. neranpHime: Annpymko A.B. (2020). Teoperuko-mpukiaaHi 3acaau
3amobiraHHs Ta MPOTH/IIl 37I0YMHAM MPOTH BOJI, YECTi Ta TIAHOCTI ocobu : MoHOTrpadis.
Kuis : Bairte, C. 303-304.

279



1[e MOXKE HPU3BECTH JI0 MEBHHUX TPYIHOIIB, MOB’sA3aHUX i3 KBamiikariew
TaKOTO JISHHSA SIK 3aKIHYEHOTO YU HE3aKIHUCHOTO.

VY BKkazaHiil CTaTTi 3aMiCTh CIIOBa «3iCHEHE» (CTOCYEThCS JisHHA)
ctijt OyJIO BXKUTH CIIOBO «BUMHCHE).

He nyxe Bmamum y cr. 4.4.6 mpoexkty KK Vkpainu Bupaerscs
(hopMyITIOBaHHST «BUKOPUCTAHHS CTaHY JIIOJIMHU, sIKa € 0COOJIMBO ypa3JIMBOIO
Y YpasJMBOIO JIOJUHOIO». Haranmaro, mo y Mi>KHapOAHO-NIPaBOBUX aKTax,
CIPSIMOBaHMX Ha IMPOTHAII0 TOPTIBII JIIOABMH, HAETHCS NPO ypa3jUBICTh
MOJIOKEHHS (CTAHOBHIA), B SIKOMY IepeOyBa€ JIOIUHA, a HE IPO ypas3iHBY
JIOTUHY .

V miit e crarti npoekty KK Ykpainu opmynioBaHHS «He3aIeKHO BilX
MeTH Ta crnoco0y BUMHEHHS IiSTHHS» (CTOCOBHO TUTHHH) € HEKOPEKTHHM,
OCKIJIBKH CKJIAIAETHCSI BPAXKEHHSI, 1[0 TOPTIBJISI AUTHHOIO, KA BUMHIETHCS Y
(opmax BepOyBaHHA, MEPEMIIICHHS, IPUXOBYBaHHS, HE MOTpedye MeTH ii
MOJaNbIIoi ekcrutyaranii. HeoOXiqHO MiAKpECIUTH, 110 BUHITOK CTOCOBHO
JMUTHHHU, TIOB’S3aHUM 3 BIICYTHICTIO METH EKCIUTyaTallii, Ma€ CTOCYBaTHCS
BUKJIIOYHO BYMHEHHS IMIOA0 Hel KYMIBII-IPONaXy YH IHIIOI HE3aKOHHOI
yrogu. Y pasi X, SKIIO TOPTiBIS ITUTHHOIO BYMHSETHCA B IHIIMX (opmax
(30kpema, BepOyBaHHS, NEpeMIlIEHHs, IE€pPEeXOBYyBaHHS), MeTa il
eKcIuTyaTanii 000B’I3KOBO MMOBHHHA OyTH HasiBHOIO. MOXXJIMBHUM BapiaHTOM
BUPINICHHS 11i€l MpoOIeMH € BUOKPEMIICHHS CTaTTi PO BiANOBIJAIBHICTH 32
TOPTIBIIIO JUTHHOIO, IO HE IEpeciligye METH eKCIUTyaTawii (TopriBis
TUTHHOIO y Qopmax Ii KymiBIi-TpoJaXy UM BYMHEHHS MIOAO Hei iHmoi
yroan), sIK 11e 3po0min AesKi 3aKOHOIABII.

6. Heomno3nauanm € 30epexenns y npoekti KK Ykpaian crarti mpo
BIJIMOBINAJILHICTS 32 MPUMYIIYBaHHS JO CHIBXHUTTS y ULUII00I un 0e3
yKiIagadas ooy (cr. 4.4.8), sika € creriaibHOI HOPMOIO 00 3arajibHOl
HOPMH TIpO TpUMYyIIyBaHHs. Ha Mil TOrJisiy, eAnHul apryMeHT Ha KOPHUCTh
ICHYBaHHSI OKpeMOi KpHUMIHAJILHO-TIPaBOBOI 3a00pOHW TPHMYIIYBaHHS 10
CHIBXHTTS y U001 M 0e3 ykiaaaHHs U0y — HEOOXiTHICTh BUKOHAHHS
nojoxxeHb CramOysbchkoi KOHBEHIT (Y 3B’SI3Ky 3 LUM CIiJi BU3HATH, IO
BukimodeHHs 3 KK Ykpaiuu crarTi mpo nmpuMyniyBaHHS A0 IUTIOO0Y HaBps
yn Oyne peanmizoBane). BomgHowac mimkpecnmmo, IO BWIYYEHHS 3
KPUMIHAJIBHOTO 3aKOHY JIaHOi CIeliaJbHOI HOPMH 30BCIM HE O3Ha4ajio O
JMEeKpUMIiHANI3AMiI0 TPUMYIIYBaHHS [0 CHIBXHTTS y murobi um  Oe3
yKIagaHHA [uo0y, ockimeku B mpoekTi KK Vikpainn BuokpemieHO
3araibHUH CKJIal IpuMyIryBaHHs (CcT. 4.4.7).

7.V crarti 4.4.9 npoekty KK VYkpaiHu npomoHyeTbCs BCTaHOBUTH
BiNOBiJAJIEHICTh 3a 3aCTOCYBaHHS JKOPCTOKOTO, HETIOACHKOTO ab0o Takoro,
0 TPUHWXKYE TiAHICTh, MOBOKEHHS. JOMTBHICTE TaKOi KPHUMiHAIBHO-
NpaBoBOI 3a0OPOHM BHIAETHCS CYMHIBHOIO, OCKUIBKM B YacTHHIi, IO
CTOCYETBCSl  (OKOPCTOKOTO, HEJIOJICHKOTO IOBO/DKEHHS»  CTaTTs  IIpo
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BIIMOBIAIGHICTh 3a II€ MiSHHA KOHKypyBaTHME 3 IHIIMMHU CTaTTAMHU
KpUMIHAJIBHOTO 3aKOHY, a B YaCTHHI «TaKOro, IO MPHUHIDKYE TiIHICTB,
NOBO/DKEHHS» Mae€ BKpail po3MHUTHH (HEBM3HAueHHMH) 3MIiCT 1 mopoa-
JKyBaTHMe YHCIIEHHI TPYJHOILI B [IPaBO3aCTOCYBaHHI.

DOI https://doi.org/10.36059/978-966-397-298-5-66

MECANISME DE URMARIRE PENALA A AGRESIUNII RUSIEI
IMPOTRIVA UCRAINEI

Bzova Laura Heorhiivna
PhD, asistent univ. dr., Facultatea de drept,
Universitatea nationala din Cernauti in numele lui Iurii Fedkovici
o. Cernauti, Ucraina

Dreptul public international interzice orice act de agresiune comis de un
stat impotriva altuia. Aceasta este consideratd cea mai grava forma
a interzicerii utilizarii fortei, care este reglementata in partea 2 a articolului 4
din Carta Natiunilor Unite, precum si in Declaratia privind principiile
dreptului international privind relatiile prietenoase si cooperarea. intre state in
conformitate cu Carta Natiunilor Unite (Rezolutia 2625 (XXV), adoptatd de
Adunarea Generali a ONU in 1970. In 1974, statele comunitatii
internationale au ajuns la o definitie a unui act de agresiune intr-o rezolutie
adoptatd in cadrul Adundrii Generale, Rezolutia 3314 (XXIX), care definea
agresiunea dupa cum urmeaza:

Agresiunea este utilizarea fortei armate de catre un stat impotriva
suveranitatii, integrittii teritoriale sau independentei politice a altui stat sau
in orice alt mod incompatibil cu Carta Natiunilor Unite, asa cum este
prevazuta in aceasta definitie.

Pentru elementul de utilizare a fortei — armat — si atac In conformitate
cu termenii definitiei, Declaratia ofera exemple neexhaustive de configuratie
a unui act de agresiune, incluzand, printre altele, bombardarea de catre fortele
armate. a unui stat pe teritoriul altui stat. De asemenea, trebuie remarcat
faptul ca actiunile de astazi nu sunt doar un act de agresiune, ci si crime de
razboi, intrucat sunt indreptate impotriva bunurilor civile si a populatiei
civile; Cu alte cuvinte, scopuri non-militare.

Un act de agresiune este o fapta ilegala la nivel international atribuita
unui stat si, agsa cum este descris mai sus, aceasta ar fi in contextul agresiunii
Federatiei Ruse impotriva Ucrainei.
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Poate acest act sd creeze responsabilitate pentru un individ? Cu alte
cuvinte, poate fi prezentatd ca o infractiune internationald imputabild unei
persoane fizice?

Intr-adevir, desi un act de agresiune este o fapta ilicita internationala
imputabild unui subiect de stat, dreptul penal international extrapoleaza
aceastd responsabilitate la nivel individual, concentrandu-se asupra crimei
internationale de agresiune. Desi astazi este definit si reglementat in Statutul
de la Roma care creeazd Curtea Penald Internationald, exista un precedent
istoric pentru aceasta figura: o categorie de crime Tmpotriva pacii care a fost
inclusd in Statutele de la Niirnberg dupa cel de-al Doilea Rdzboi Mondial.

Crimele Impotriva pacii de la Niirnberg au fost considerate atat de grave
incat in timpul negocierilor pentru Statutul de la Roma al CPI, statele
negociatoare au convenit sd acorde viitoarei Curti Penale Internationale
jurisdictie asupra crimei de agresiune. S-a ajuns Insd la un consens doar la
Roma, deoarece in 1998, in cadrul Conferintei Diplomatice de la Roma,
statele nu au putut ajunge la un acord cu privire la definirea si exercitarea
jurisdictiei asupra infractiunii de agresiune, asa cd au inclus, ca compromis,
in art. 5 din Statutul de la Roma competenta CPI asupra acestei infractiuni.
Dar au fost de acord sa o defineascd la o viitoare conferintd de revizuire.
Aceasta conferintd a avut loc in 2010, cunoscuta sub numele de Conferinta de
la Kampala, la care statele au ajuns in Rezolutia lor RC/Rez. 6 din definitia
infractiunii de agresiune, precum si conditiile de exercitare a competentei
Curtii asupra infractiunii si cerintele pentru activarea competentei Curtii
asupra infractiunii precizate. Aceastd rezolutie a condus la includerea in
Statut a infractiunii de agresiune, in articolul 8bis.

Crimele comise si au continuat sa fie comise de Federatia Rusa, de
conducerea sa militara si politica si de autorii individuali se afla atat in sfera
militara, ct si in sfera propagandei si economice. In legislatia internationala,
fiecare dintre aceste componente are propriile caracteristici si practicd de
aplicare in raport cu evenimentele care au avut loc, in special, in conflicte
interstatale. Lista completa a infractiunilor, precum si pedeapsa acestora, este
cuprinsd in Statutul Curtii Penale Internationale’, care a fost adoptat
la 17 iulie 1998 la Roma. Instanta are personalitate juridicd internationald si
isi poate exercita competentele pe teritoriul altui stat care este parte la statut®.

La 2 martie 2022, la cererea statelor parti la Statutul de la Roma,
Parchetul Curtii Penale Internationale a anuntat deschiderea unei anchete
asupra situatiei din Ucraina privind sdvarsirea de crime de razboi, crime
impotriva umanitdtii si genocid pe teritoriul Ucrainei. Cu toate acestea,

! Pumchknit CTaTyT MDKHApPOAHOTO KpuUMiHanbHOTO cyny. (BepxoBHa Pana Ykpainm).
HOKg/MCHT 995 588.(2002). URL: https://zakon.rada.gov.ua/laws/show/995_588#Text
Iemmydvenko, 0. C. (pen.). (2003). FOpuanuna enuuknonenis. (T. 5: T1-C, c. 682—
683) ; Kui : Ykpainceka entukionesist im. M. I1. Baxana.
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mecanismul de desfasurare a actiunilor procedurale pe teritoriul Ucrainei
a necesitat Imbunatatiri, tindnd cont de normele prevederilor si competentelor
Parchetului Curtii Penale Internationale, previazute de Statutul de la Roma®,

In legatura cu posibila punere in scenid a asa-numitului ,tribunal
militar” de catre Federatia Rusd Tmpotriva prizonierilor de razboi ucraineni,
care este o batjocurd fatd de justitie, norme si principii ale dreptului
international umanitar, incélcari directe ale Conventiei de la Geneva privind
tratarea Prizonierii de razboi, care interzice urmarirea penald a prizonierilor
de razboi pentru participarea la ostilitati sau pentru actiuni militare legale
comise 1n timpul unui conflict armat, deputatii poporului din Ucraina —
membri ai Comisiei speciale temporare au elaborat un proiect de rezolutie
a Radei Supreme a Ucrainei ,,Cu privire la apel Radei Supreme a Ucrainei
Natiunilor Unite, institutiilor Consiliului Europei, Uniunii Europene, Organizatiei
pentru Securitate si Cooperare in Europa, Comitetului International al Crucii
Rosii, parlamentelor si guvernelor tarilor straine cu privire la incélcarea de catre
Federatia Rusa si organele de ocupatie de facto controlate de aceasta a normelor
dreptului international umanitar privind aparatorii prizonierilor de razboi
ai Ucrainei” din 30 august 2022 Nr. 2546-1X".

Exista patru cai jurisdictionale posibile care ar trebui luate in
considerare pentru urmadrirea penald a crimelor de agresiune in Ucraina:
Curtea Penala Internationala, un tribunal international special (fie pe modelul
propus de Chatham House, fie 1In conformitate cu rezolutia Adunarii
Generale), un tribunal national instantd care isi exercitd jurisdictia teritoriala
(in Rusia, Belarus sau Ucraina) sau o instantd nationald care isi exercitd
jurisdictia universala.

Desi nici Ucraina si nici Federatia Rusa nu sunt parti la Statutul CPI,
recunoasterea provizorie de catre Ucraina a competentei Curtii in temeiul
articolului 12 alineatul (3) din Statutul de la Roma conferd Curtii jurisdictie
asupra crimelor impotriva umanitatii, crimelor de razboi sau genocidului.
aparute in conflictul actual. Parchetul a demarat deja o anchetd pentru aceste
infractiuni. Cu toate acestea, aceastd anchetd nu va include un atac. Statutul
CPI precizeaza ca ,,Curtea nu isi exercitd competenta asupra infractiunii de
agresiune dacd aceasta este savarsitd de cetdteni sau pe teritoriul” unui stat

3pir TumuacoBoi creniaabHoi KoMmicii BepxoBnoi Pagu VYkpainm 3 mnuraHb
MDKHapoOJHOrO T'yMaHITapHOrO Ta MDKHApOJHOTO KPHUMIHAIBHOTO IIpaBa B YMOBax
30poitHoi arpecii Pociiicbkoi ®Penepamii mpotn VYKpaiHM Npo BUKOHAHY pPoOOTY

Bix 20 Gepesnst 2023 poxy URL: http://www.golos.com.ua/article/369490
3pit TumuacoBoi creuianbHOi Komicii BepxoBHoi Paau VYkpainu 3 mnurans
MDKHApPOJHOTO TyMaHITAPHOTO Ta MDKHAPOJHOTO KPUMIHAJIBHOTO IpaBa B yMOBax
30poitHoi arpecii Pociiicekoi ®Penepamii mpotn VYkpaiHu Npo BHKOHaHY poOOTY

Bix 20 Gepesns 2023 poxy URL: http://www.golos.com.ua/article/369490
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care nu este parte la Statut (15 bis (5))°. Chiar daci ambele state ar deveni
state membre ale CPI, ratificarile lor nu ar avea efect retroactiv (Articolul 11,
Partea 2). O declaratie din articolul 12(3) poate fi retroactiva, dar nu face din
statul parte raportor un stat parte. Astfel, este putin probabil ca o astfel de
declaratie sa depaseascd obstacolul creat de articolul 15a alineatul (5).
in plus, termenii articolului 15 bis(5), combinati cu intelegerea cuprinsa in
rezolutia care activeaza competenta Curtii In materie de agresiune (alineatul
2), sugereaza ca orice cale catre jurisdictia penala prin articolul 12(3) trebuie
sd fie prin intermediul ad. adoptarea hoc a amendamentelor la agresiune atat
de citre agresor, cat si de citre statul atacat.In prezent, este de neconceput ca
Rusia sau Belarus si dea un astfel de acord. in mod similar, in timp ce
jurisdictia asupra agresiunii ar fi simpla dacd Consiliul de Securitate al ONU
ar delega situatia (art. 15 ter), vetoul Rusiei face acest lucru de neconceput
in sistemul actual.

international. In primul rind, ar putea aparea din jurisdictia universald
comuni a statelor in general.in al doilea rénd, ca instanta hibrida, poate
proceda din jurisdictia teritoriald si consimtdmantul Ucrainei, unde
agresiunea este interzisd in temeiul articolului 437 din Codul penal.
Legitimitatea oricdrui efort poate fi mult sporitd cu aprobarea Adunarii
Generale (pe linia camerelor extraordinare din instantele cambodgiene).
Mai mult, un astfel de sprijin poate fi esential pentru caracterizarea curtii ca
actionand in numele comunitatii internationale mai largi. Cu toate acestea, un
astfel de tribunal nu s-ar baza pe puterile coercitive sau legale ale Adunarii
Generale. In cele din urmi, competentele oricirei instante vor deriva din
competentele jurisdictionale subiacente ale statelor implicate.

% Mecanismos para el enjuiciamiento penal de la agresiéon de Rusia contra Ucrania
URL.: https://vacicc.org/mecanismos-para-el-enjuiciamiento-penal-de-la-agresion-de-rusia-
contra-ucrania/
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AKTYAJIBHI IMTAHHS IPABO3ACTOCYBAHHS ITOT'PO3H
3ACTOCYBAHHS HACUJIBCTBA Y UACTHUHI 3 CTATTI 342
KPUMIHAJIBHOI'O KOJEKCY YKPATHU B YMOBAX
POCINICBHKOI ATPECII

BopoBuk Anapiii Borogumuposuy
KaHOuOam 1opuoudHux HayK, OOYeHn, NPopeKmop 3 HayKosoi pobomu
Midichapoono2o eKOHOMIKO-2YMAHIMAaPHO20 YHIsepcumemy
imeni axademixa Cmenana Jlem anyyka
M. Pigne, Yxpaina

VY yactuHi 3 cr. 342 KK Ykpainu BCTaHOBJICHO MiJICTaBH KPUMiHAIBHOT
BIJMOBIJAIILHOCTI 3a KBaJi(piKOBaHUN CKJIaJ OMOpPY — OMip, IOE€THAHHMA
3 TPUMYLICHHSIM TIPEJICTaBHUKA BIAU, JEP)KABHOTO BUKOHABIIA, 4YIICHA
IpOMaJICBKOTO  (OpMYBaHHS 3  OXOPOHHM  TIPOMAJCBKOTO  IOPSAKY
1 Jep>kaBHOTO KOp/AOHY a0 BifCBKOBOCIYKOOBIIS, YIOBHOBa)XEHOI 0cOOM
@onny rapaHTyBaHHA BKJIAQAiB (I3MYHUX OCI0 IUIAXOM HAaCHIILCTBA
abo TMOrpo3W 3acTOCyBaHHS TAaKOIO HACHJIBCTBA JIO BHUKOHAHHS SIBHO
HE3aKOHHMX .

IMoennanns B oxHiM wacTWHI 3a00pPOHHOI KPHMiHAIBHO-TIPABOBOT
HOPMH TaKHX TEPMIiHIB $K «IPUMYIICHHS», «HACHJIBCTBO», «IOTPO3a
3aCTOCYBaHHS HACWJIBCTBA», «IBHO HE3aKOHHI [ii» CYTTEBO YCKIAmHIOE ii
3aCTOCYBaHHS Ha MPAKTHII.

3BepHEMO YyBary Ha TJIyMauyeHHs 3MICTy TIOTpO3H 3aCTOCYBaHHS
HACWIIbCTBA, $IKA 3IMCHIOETBCSI 3 METOK NPUMYILICHHS MNOTEPHUINX 0
BUKOHAHHS SIBHO HE3aKOHHHX JIH.

[MTorpo3y 3acrocyBaHHS HacHJbCTBA Yy TeOpii KPUMIHAJIBHOIO MpaBa
TIyMauaTh MO-i3HOMY: fK OOIIMHKY HErailHO HOTO 3acTOCYBaTH'; SIK
BHCIIOBIIIOBaHHS abo [ii, sKi CBigU4aTh NpO HaMipd BHHHOI o0coOH
3aCTOCYBATH HACHIILCTBO JI0 TIOTEPIITOro 2 3; sik i a60 BUCIIOBIIOBAHHS, IO
BHPaXalOTh HaMip BHHHOTO 3acTOCyBarh (pi3WYHE HACHIBCTBO [0

! HaykoBo-npakTianuit komenTap KpuminansHoro koxekcy Yxpairu / [JI. C. A3apos,
B. K. I'pumyk, A. B. CaBuenko Tta iH.] ; 3a 3ar. pex. O. M. JIxyxi, A. B. CaBueHnka,
B. B. UepHest. [2-re Bua., mepepoodit. i goroH. . Kuis : FOpinkom Iarep, 2018. 1104 ¢c. C. 798.

2 HaykoBo-npaktuunuii KomeHTap 10 KpuminaneHOro Kojekcy YKpainu / 3a 3ar. pen.
I1. I1. Asgpymka, B. I'. Tonuapenka, €. B. ®ecenka. [2-re BHL., IepepoO1. Ta JOMOBH.].
Kuis : Jlaxop, 2008. 1428 c. C. 1106.

HaykoBo-nipaktuunnii komeHTap g0 KpumiHaibHOro Kojaekcy YKpaiHu / Bifm. pef.

C. C. Sluenko. 2-re Buz., nepepo6i. ta gornosH. Kuis : A.C.K., 2002. 968 c. C. 769.
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noreprinoro®; sk 3aJSIKYBaHHST MOTEPHUIOro  Oynb-SKUM  (I3UYHUM
HACHJTHCTBOM .

[IpumylIeHHSAM  LUIIXOM  T[OTPO3M  3aCTOCYBaHHS  HAaCHIIbCTBA
OXOIUTIOIOThCS BUCIIOBIIIOBaHHS (BepOanbHa rorposa) abo aii ((kecTH, MiMika,
JIeMOHCTpallis 30poi TOII0), SKi CBiAYaTh MPO pealibHI HaMipu BUHHOI 0cOOH
3acTOCYBaTH (i3HUHE HACHIBCTBO 0 HOTEPIILIOro’.

ITorpo3a 3acTOoCyBaHHS HACHJIBCTBA MOXE TIOJNATAaTH B  OOIMSHII
BIUIMHYTH HE JIMIIE Ha 3/I0POB’S, TUIECHY HEJOTOPKAaHHICTh, OCOOHUCTY BOIIIO
TOTEpIIIOro, a if Ha iHIN HANeXHI HOoMy Olara, HANPUKIAX HA MaiiHO .
Bigrak, moTepmiioMy MOXYTh NOTPOKYyBaTH BOWBCTBOM, 3amlOisTHHIM
TUIECHUX YIIKOKEHb, T030aBICHHSAM BOJIi, 3HUILCHHAM 200 IMOIIKOHKESHHAM
MaiiHa ToIO.

Ilorpo3a mpeacTaBHUKOBI BIaIM, ACP)KABHOMY BHKOHABIIO, UICHY
rpoMajcbkoro (GopMyBaHHS 3 OXOPOHHM TPOMAJCHKOTO IOPSAKY 1 AepiKaB-
HOTO KOpAOHY abo0 BIHCHKOBOCIY>KOOBIIEBI, YIIOBHOBaXKCHIH 0co0i DoHIY
rapaHTyBaHHs BKJIaAiB (i3uyHuX oci0 mae Oytu peanbHOr0. To0OTO
MOTEpIIINA TOBMHEH YCBIIOMIIIOBaTH, IO 3a HEK HeraiiHo Oyne
3aCTOCOBAHO HACHIILCTBO, XOUa Cy6’€KT MOJKe if He MaTH HaMipy 1e poouTH®.

omo kBamidikamii TOrpoO3U TMOTISAAA BYCHHX HEOIHO3HAYHI.
B. A. KitumeHko 3a3Hauae, 110 norpo3a BOMBCTBOM, CIPUUMHEHHSIM TIIECHUX
YIIKO/DKEHb, M030aBJICHHSAM BOJI INPALiBHUKOBI HMPaBOOXOPOHHOTO OpTaHy
HE BHUMarae nojaTkoBoi kBamidikamii 3a cr. 345 KK®. Haromicts
I'. €. bonnmapp Haromnolye, o cy4acHa CyJoBa MPaKTUKa BUXOAUTH 3 TOTO,
II0 NOrpo3a BOMBCTBOM, HACHJILCTBOM a00 3HHUIICHHSM YH MOIIKOKEHHIM
MaiiHa Tig dYac Omopy NpPEACTaBHUKOBI IPABOOXOPOHHOTO OpTraHy
kBamidikylOThest 3a 4. 2 a6o 3 cr. 342 KK Ta u. 1 cr. 345 KK'. Yacruna

4 Kpuminaneuuit konmexc VYkpaiHH: HayK.-IIpakT. KOMEHT.. Yy 2 T. / 3a 3ar. pex.
B. 4. Tauis, B. I1. ITwonku, B. 1. Bopucora, B. 1. TroTrorina. 5-te Bua., A0moB. XapKiB :
IMpaBo, 2013. T. 2: OcobauBa yactuna. 1040 c. C. 718.

® HaykoBo-nipakTuunmii komeHTap KpuminamsHoro koxekcy Ypairu / [A. M. Boiiko,
JI. 1. Bpuu, O. O. Hdynopos Ta iH.] ; 3a pex. M. I. Membauka, M. 1. XaBpoHioKa.
[10-Te Bua., mepepo6. Ta momnos.]. Kuis : Takop, 2018. 1360 c. C. 1052.

® Kpuminanshe mpaso. OcoGuBa yacThHa: migpyunuk / 3a pex. O. O. Jlymoposa,
€. O. I[Incemencekoro. JIyrancek : Enton-2, 2012. T. 2. 780 c. C. 322.

’ HaykoBo-npaktuunuii komeHtap KpuminansHoro kogekcy Ykpainu / [[1. C. A3zapos,
B. K. I'pumyk, A. B. CaBuenko Ta iH.] ; 3a 3ar. pea. O. M. JIkxyxi, A. B. CaBuenka,
B. B. Uepnes. [2-re BuJL., nepepodit. i gonosH.]. Kuis : FOpinkom Iurep, 2018. 1104 c. C. 798.

8 HaykoBo-mpaxTianmii komeHTap KpumMiHamsHoro komekcy Ykpaimm / [[I. C. A3apos,
B. K. I'pumyk, A. B. CaBuenko Ta in.] ; 3a 3ar. pex. O. M. Jhxyxi, A. B. CaBucHka,
B. B. Uepsesi. [2-re BuzL., iepepo0it. i gonosH.|. Kuis : FOpinkom IaTep, 2018. 1104 c. C.798-799.

9 HaykoBo-pakTHuHMi KoMeHTap 10 KpumiHambpHOro xonexcy YKpaiHM / Bimm. pen.
C. C. Suenxo. 2-re B, nepepo6i. Ta nonosH. Kuis : A.C.K., 2002. 968 c. C. 769.

9 Kpuminansre mpaso. OcobnuBa 4actuHa © migpyuruk / 3a pex. O. O. Jlynoposa,
€. O. ITucemencekoro. JIyrauncek : Enton-2, 2012. T. 2. 780 c. C. 323.

286



BYCHMX B3arajli He 3a3HAya€ SK MPABWIBHO KBaTi(iKyBaTH BIiAMOBIIHI
KpUMIHAJIBHO IPOTUIIPABHI JiSTHHS B TAaKUX CHUTYAIisIX.

VIMOBipHO Taka MO3HIlis HAayKOBIIB OOYMOBICHA PI3HHM TIyMauCHHIM
TEpMIHY «IOrpo3a 3acTOCYBaHHS HACWIIBCTBA», IO BXKMBAETHCA B 4. 3
cr. 342 KK. Ha mpakTuii BHHHMKA€ CIyIIHE IHUTaHHS YU OXOIUTIOIOTHCS
BIJIMIOBI/THI TOTPO3M HACHILCTBOM IIPEJICTABHUKOBI BIAJH, IMPAIliBHUKOBI
MIPaBOOXOPOHHOTO  OpraHy, JAEp>KaBHOMY  BHKOHABIIIO, IPHBATHOMY
BHKOHABI[IO, WIEHY I'POMAJICbKOT0 ()OPMYBaHHS 3 OXOPOHH I'POMaJICHKOTO
MOPSAAKY 1 NEepXKaBHOTO KOPJAOHY abo BifiCEKOBOCTYXOOBIICBi, YIOBHOBA-
XKeHii oco0i DoHmy rapaHTyBaHHS BKIALiB (i3MYHHX OCI0 3 METOI0
MPUMYIICHHS iX A0 BUKOHAHHS SBHO He3akoHHUX nid 4. 3 cT. 342 KK umn
moTpeOyroTh KBamiikamii 3a CYKYHHICTIO 3 IHIIMMH CTaTTAMH I[OTO
kozgekcy? DakTU4HO y i HOpMi Mae€ Micle CKIaaeHui 37M0YnH. Y 4. 3 CT.
342 KK cxmafgeHdil 3709YMH YTBOPIOIOTH OMip Ta IHIIN 3JIOYMHH, IO
MOJISITAIOTh B HACHJILCTBI (110001, JIETKi, CepeaHbOi TSKKOCTI, TSHKKI TiIEeCHI
VIIKO/DKEHHs1) abo  Morpo3ax  3acTOCYyBaHHs  TakOro  HAacCUIIbCTBA.
KoHcTpykKIlis ckiageHoro 3iouuHy, nepemdoadenoro 4. 3 cr. 342 KK,
MOPOKYE HU3KY TIpoOsieM KBamiikamii BIAMOBITHUX KpPHMiHaJIbHO-
NPOTHIPABHUX MisiHb. METhCS MPO HEJOTPHMAHHS 3aralbHOTO MpPABHIA
kBadiikamii CKIAAEHUX 3JI0YMHIB 32 OJHIEI0 CTATTEI0 SK OJUHUYHOTO
3704YMHY, a He CyKynmHocTi 3mounHiB™. OKpiM TOro, CTBOPEHHS CKJIaJIEHHX
3JI0YMHIB IIUIIXOM JIOJIaBaHHS KBalli(iKyl04oi O3HAKH, IO € CaMOCTIHHHM
CKJIa[IOM 3JI0YHHY € TIOPYIICHHIM MPUHIHAITY «non bis in idem» mie Ha cramii
3aKOHOTBOPEHHS, HACIIIKN SIKOTO MPOSIBIISIOTHCS MPOTSTOM BCHOTO Hacy Jil
Ta 3aCTOCYBAaHHSA KK*.

3 ornsAdy Ha 3a3Ha4YeHE MOTPO3M 3aCTOCYBAHHS HACHILCTBA 3 METOIO
NPUMYILIEHHS OTepHinuxX, nependauenux 4. 1, 2 cr. 342 KK, 1o BUKOHaHHS
SIBHO HE3aKOHHMX il ciin kBamidikyBaru jmmre 3a 4. 3 cr. 342 KK. ¥V
MIPOTHIIC)KHOMY BHIAJKy MaTHMeE MiCle MOPYIIEHHS NMPUHIMIYY «non bis in
idem», a Takox npaBwia KBami(ikamii CKJIaJAEHUX 3JIOYHMHIB 3a OJIHIEI0
CTaTTEIO SIK OIMHUYHOTO 37I0YHHY.

11 . .
Bosutok A. A. KoHcTpykuii OJMHMYHUX CKJIaJiB 3JI0YMHIB, IepeadadyeHux

cr.ct. 255, 257, 258-3, 260 KK Vkpainu. Hayxosuii uaconuc Hayionanenoi axademii
npokypamypu Yrpainu. 2016. Ne 4(12). C. 35-44. C. 41.

T'uartis 1. M. [Ipunnun «non bis in idem» y kpuMiHaIbHOMY MpaBi YKpaiHu : JTuc. ...
kaHz. ropu. Hayk: 12.00.08. JIeBiB, 2013. 228 c. C. 103-104.
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HAIIIOHAJIBHI MEXAHI3MHU T'APMOHI3AIIIT
KPUMIHAJIBHO-ITIPABOBOI'O PEI'YJIIOBAHHSA

Bepema Poman BikTopoBuu
OOKMOp 10PUOUYHUX HAVK, Npoghecop, 3aciyxceHull opucm Ykpainu,
3a8i0ysay Kageopu KpUMIHATbHO20 MA AOMIHICIIPAMUBHO20 NPABa
Axademii aosoxamypu Yrpainu
M. Kuis, Yxpaina

Hns Ykpainu mporec rapMoHi3amii 3akOHONABCTBA €  OJHIEIO
3 OCHOBHHMX CKJAJIOBHX YaCTHH IIpolecy iHTerpamii o €Bporeichkoro
Co103y, IO € NPIOPUTETHHM HAMPSMOM YKPAiHChKOI 30BHIlIHBOI MOMITHKH .
JlokTpuHagbHA  3HAYMMICTh  TapMOHI3alii  3aKOHOJABCTBA  IIOJISATae
y 3acTOCyBaHHI y cdepi npaBa omHi€el 3 0a30BUX (PiIOCOPCHKUX KaTeTopiit —
rapMoHii. Po3rmsaa 3aranpHOl (inocodchkol KaTeropii «rapMOHish), 3 TOUKH
30py MpaBa, MPOBOIUTHCA Yepe3 MOCTIMKEHHS OKpeMoi Ta OLIbII By3BKOI
mpoOeMr TapMOHiI3aIlii 3aKOHOJABCTBA, IO 3yMOBJICHE BiTHOBICHHSIM
CYCIIUTBHOTO Ta HAYKOBOTO iHTEpecy IO Teopii comimapu3My — MOJITHIHOI
Teopii TMPO HEOOXIAHICTh COJNIAAPHOCTI Ta MparHeHHs IO KOMIIPOMIcy,
colianbpHOT CIiBIpalli Ta AYXOBHOT JOBIPH cepe/i Pi3HUX BEPCTB CYCIIJIbCTBA.

IcTopiss eBpormeiichkoi iHTErpaifii mmokasye, IO O0OCAT MOHATTS
«Haj0aHHs CIUTBHOTH» (CYKYIHICTh CHUIBHHMX IpaB 1 3000B's3aHb, 000B's13-
KOBMX JO0 BHKOHaHHS y BCiX KpaiHax — uieHax €C) mae IuHaMiuHHN
XapakTep Ta BigoOpaxkae TeHAEHIIi A0 IMOCTIHHOro po3MMUpeHHs (MOXKINBO,
Il TOB'A3aHO 3 MPUCKOPEHHsM iHTerpaniiHux mporeciB y EC.) Omniero
3 HOro o3Hak € IUQEepeHIiHOBaHICTh, MO CBIIYNTH MPO 3MiHY 00csAry
TIOHATTS, 3alie)KHO B cdepu 3acTocyBaHHs Horo iHcturyramm €C.
Haiibinpmm  Haowno amdepeHmiiioBaHuil  XapakTep [BOTO  IOHATTS
TIPOSIBISIETECS Y cpepi BHYTPIIIHBOI MOMITHKN €Bpornericskoro Coro3y.

lapmomnizariiss 3akoHOmaBcTBa KpaiH-wieHiB €C o03Hawae mporec
30JIMKEHHSI HalliOHANBHOI MPABOBOi CHCTEMH Ta 1i MiJCHCTEM 3 IPAaBOBOIO
cucremoro €Bporneiicbkoro Coro3y Ta BHMOTaMH MiKHApOJHO-TIPABOBUX
HOpM 1 craHmaptiB. JloroBip mpo ¢yHKLIIOHYBaHHI €BpPOCOIO3y HE da€
BU3HAUYECHHS TOHATTA TapMOHi3allii, Tpore mnependadae HEOOXIAHICTH 11

'Oleksyuk, M. (2019). Concepts of responsibility in modern Anglo-American
philosophy of criminal law. Comparative and analytical jurisprudence, (1). P. 519.
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3miiicHeHHs. BiH TakoX BU3Ha4dae cdepu, CocoOW i MpaBOBi MeXaHI3MH
rapMoHi3aIlii 3aKOHOABCTB JeprKaB-wieHiB 3 npaBoM €C. *

Y 1bOMYy KOHTEKCTI BaXJIMBO MOPYLIMTH MUTAHHS PO MEPCHEKTHBU
YIIOCKOHAJIGHHS KpHMiHaJbHOTO 3akoHonaBcTBa. lllo crocyerbcss muTaHb
rapMoHi3allii, amanTamii HaliOHAJHHOTO IIPABOBOTO PETYJIIOBAHHSI IO
3akoHozmaBcTBa €C, cCii BiI3HAYWTH, W0 Ha CHOTOAHI B YKPaiHCHKOMY
HAayKOBOMY CCpEIOBUINI OOTOBOPIOIOTHCS TaKi TeMH SK TapMOHI3aIlis
3aKOHO/ABCTBa YKpaiHu 3 mpaBoM €C y KOHTEKCTiI BHKJIHKIB POCIHCBHKOI
30poitHOi arpecii, NPUTATHEHHA OO BINMOBITANBHOCTI 1 TpHU3HAYCHHS
MOKapaHHs, TapMOHI3allisi KPEMIHAIBHOTO MPOLECYATBHOIO 3aKOHOIABCTBA
€C mpo craTyc NOTEPHUIMX 1 NOTCHIIMHMX BHUKIUKIB Ui YKpaiHu
OB’ I3aHMX 3 IIUM IIPOILIECOM, TapMOHi3aIlil KPIMiHATBHOTO 3aKOHO/IAaBCTBA 3
MTOJIOKEHHSIMH MIXKHApOJHOTO TpaBa B YaCTHHI PETyNIOBaHHSI KpUMIHAIBHOI
BI/IMOBIANIGHOCTI 3@ TOPTIBIIO JIIOABMH, OCOOMUBOCTI KPHUMIHAJIBHOL
BIZITIOBIAJILHOCTI B MEXax MUTaHb 3aXHCTy MEPCOHATBHUX TaHHX.

Oxpemoi yBaru 3aciyroBye Konuenuisi pehopMyBaHHS KPUMIHAIBHOTO
3aKOHO/AaBCTBa Y Kpainu, po3pobiiena Komiciero 3 nuranb npaBoBoi pedopmu
(KOHCYJIBTaTUBHO-OpaauiM opraHoM 1pu IIpe3uaeHToBi VYkpaiHu) Ha
BUKOHaHHS LUIEH JepkaBW 1 3 ypaxyBaHHSAM Kypcy Ha 30JMDKEHHS 13
€BPOIICICHKUM TIPABOM 1 PAaKTHKaMH. 3 ypaxyBaHHSM HeEJIOJIIKIB iCHYIOUOTO
Ha ChOTOJHI 3aKOHOJABUOTO pPEryNIOBaHHA, aBTOopn KoHIenmii BUAIIAIOTH
PSR acmekTiB, SKi  OOyMOBIIOIOTH  HEOOXigHICTH  peopMyBaHHA
KpUMIHAJTBHOTO 3aKOHOJABCTBA, 30KpeMa, IMEperiisia KpUTEpiiB OILIHKA
KpUMIHAJFHO MPOTHIIPABHUX MiSHb 3 YPaxXyBaHHIM IJIO0aIbHUX CYYacCHUX
BHUKITHKIB POCIHChKOi 30pOHHOI arpecii, MepeoCMHCICHHS ICSKNX MUTAaHb
II0JI0 BiATIOBIJAILHOCTI 32 MyOJiuHI KPUMIiHAIBHI IPABOMOPYIICHHS, HOBUI
miaxig —go  knacuikamii | KpUMIHAJIBHUX — MPaBONOPYIIEHb  TOILIO.
[epenbavyaeTbcsi BUIINIEHHSI B OKPEMY KaTEropil0 TAKOro BHJY HOPHIMYHOT
BIJIMIOBITAJILHOCTI — SIK BiAMOBINANBHICTh 38 MPOCTYIIKU, TOOTO MPOTHUIIPABHE
JUSIHHS, 3 MEHIIIUM CTyTIEHEM CYCHiibHOT HeOe3neku. [Ipu npoMy, oueBHIHO,
PSI KpUMIHAJBHUX MPABONOPYLIEHb 32 YNHHUM 3aKOHOJABCTBOM Mae OyTh
BiJJHECEHUI 10 KaTeropii mpocTymkiB. B Mexax koHuemnmii pegopMyBaHHS,
nepeoavaeTbesl CTBOPEHHS BCEOXOIUIIOIOUOI 3aKOHOnaBuoi Oasu B cepi
peryJroBaHHS BIINOBIAHMX MpPaBOBIJHOCHH, ska O BKiIoyama 4 OKpemi
KozekcH — Oe3nocepeqHpo KpuMinaneHUI Kofeke YKpaiHu B HOBIM pelaKiiii,
Komekc Vxpainm mpo BigmoBigambHICTE 3a MpaBomopymieHHs, Komekc
VYkpalHH TpO BiNMOBINANBHICTh 3a MPOCTYNKH (MaTepiadbHO-TPaBOBUN),
Kpuminansauii nporecyansHuN KoeKe YKpainu (B HOBiH pengakiii). Bkasani
KOJIEKCH MAalOTh IPYHTYBAaTHCh Ha €IMHHX NPHHIMIAX, MaTH CIUIBHUH

2 Husak, D. (2020). The price of criminal law skepticism: Ten functions of the criminal
law. New Criminal Law Review, 23(1). P. 34.
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MOHATIMHWIA  amapaT, a TakoXX OJHAKOBI MpaBWia  KBamidikarii.
B moscHioBanpHOMY nmokyMeHTi A0 Konmenmii Big3HaueHoO, IO HOBE
KpUMiHaJIbHE 3aKOHOJABCTBO Mae OyTH MoOyJOBaHEe 3 BHUKOPUCTAHHAM
Cy4YaCHHUX JIOCSATHCHb 3aKOHOJABYOl TexHikM. Ha ocTaHHIN acmekT ciif
3BEpHYTH OCOOJIMBY yBary, OCKUIbKM B JaHOMY BHIAJIKy MOBa ije IIpo
MUTaHHS, SKe OOTOBOPIOETHCS B MEXKax NpaBoBOi Qimocodii. OueBUmHO,
IO TUTAaHHS TepMIiHOJOriYHOT  yHidikamii 1 po3poOKM  €JUHOTO
TEPMIHOJIOTIYHOTO amapary B MeKaX KPUMIHAIBHO-TIPABOBOiI HAyKH Mae
3acagHUYe 3HAYeHHSA. 3 TOYKM 30py (inmocodii KpuMiHaIBHOTO TIpaBa,
BaXXJIUBICTh TEPMIHOJNOTIYHOI yHi(iKamii, B KOHTEKCTI (OpMyBaHHS €IUHIX
MOTJIAMIB HAa Ti YM IHIOI TIPaBOBi ()eHOMEHH, i (OPMyBaHHS BiIMOBITHOL
HOPMOTBOPYOI TEXHIKM, BiAMIYaeThCs B 3apyObKHIH Haylli B MeXax
MDKIUCIMIDTIHAPHUX TOCTiIKCHb.

Pazom 3 THM, OZTHIETO 3 0COONMHMBO BXKJIMBHUX TEM I YKpPaiHU Y MEXax
O0OroBOpEHHs NMUTAaHb T'APMOHI3AI] KPUMIHAJIBHOTO IMpaBa € MUTAHHS IIPO
parudikamito Pumcrkoro CraTyTy Ta BU3HaHHS IOPUCAMKIIT Mi>KHApOIHOTO
KPUMIHAJIBHOT'O CYy.

Jns Ykpainm, SK 1 JUis iHINUX JIepKaB CBITY, SKi IParHyTh BUPOOJICHHS
€IMHUX 3arajJbHOJOCTYIIHUX IPABOBUX CTaHJAPTIB, MOHATTS TapMOHI3aIlil
3aKOHOJIAaBCTBA IOB’sI3aHE 3 MOHATTSM IHTEpHAaIiOHANI3alil OCTaHHBOTO, 1110,
B CBOIO Yepry, OOYMOBJICHO HEOOXITHICTIO BKJIFOUCHHS JO BHYTPIIIHBO-
JIep>)KaBHOI CHCTEMH TIpaBOBHX JDKEpEN 3arajJbHOBH3HAHMX HOPM Ta
MIPUHITUITB MDKHAPOAHOTO TpaBa. 3 TOYKH 30py ¢inocodii KpuMiHATEHOTO
MpaBa, AaKTyaJbHICTh TapMOHi3amii 3aKOHOMABCTBA IIONSITaE y pecypci
BUKOPHCTAHHS y Taly3i mpaBa onHiel 3 0a30BUX (PiTOCOPCHKUX KaTeropii —
kateropii «rapmonii». Tak, y nociifpkeHHsIX KiHISE XX CT., TPUCBIYEHUX
BUBYCHHIO POJI BHMIlIE3a3HAYCHOI Kareropii y mpasi, B MeXax 3arajibHol
¢inocodii mpaBa po3rNIAAATMCT MUTAHHS CTOCOBHO TapMOHIT MK HpaBOM
1 CyJOBUM pIllICHHSIM, TapMOHII MIDK IPUMYCOM 1 3a0XOUYEHHSIM — ITUTaHHS,
mo csraroTh ¢inocoderkoi nqymkum I. Kanra i I'. JleitOnina. Bomuouac,
TOBOPSIYM PO TapMOHI3allil0 KPUMIiHAJIBHOTO IMpaBa, HEOOXIMHO PO3yMITH,
10 Ha JaHOMYy eTari 1 MOXiMBocTi oOMexeHi. | skmo y kpaiH pomano-
TepMaHCBKOi MPaBoBOi CiM'i, He3BaKarOUM Ha CYTTEBI BiAMIHHOCTI B psni
BUIIAJKiB, MOJMJIMBOCTEH Habarato OuIbIle, TO, TOBOPSYM NpPO KpaiHu
aHTJIOCAKCOHCHKOI mpaBoBOi ciM'i (mpaBoBoi ciM'i 3arampHOTO TIpaBa),
CHUTYyAllisl BUIIIAIAE 1HAKIIE, OCKIIbKH B OCTAHHBOMY BHUIIAQJIKy WIETHCS IPO
HeKkonu(ikoBaHEe MPaBo.

Ipu upoMy rapMoHis paBa PO3IIIAAAETHCS BUKIIOYHO Y IPAKTHYHOMY
KITI04i, KOnM ii BCTAHOBJCHHS IOB'SI3YIOTh HAacamIiepe] i3 YCYHEHHSIM
MPaBOBUX KOIi3iil, (HOPMYyBaHHIM JIOTIYHOTO, MMOCIIIOBHOIO 3aKOHO/IABCTBA,
Y3rOJDKEHOI CTPYKTYpH CHCTEMH IpaBa. Y 3arajibHOMY PO3YMiHHI IPaBOBY
rapMOHI3allil0 MOKHAa pO3MJIAJAaTH SK MpPOLEC Ta CHCTEMY IOJITHKO-

290



[IPaBOBHX 3aXOJiB, CIPSIMOBAHHUX Ha IPHUBEJICHHS IPABOBUX KOMIIOHEHTIB J10
OPTraHivyHO 3JIar0[XKEHOT0, IPOIOPLIHHOTO CTaHy, IO A03BOJIIE PO3MIIAAATH
npaBo SIK IJIICHE, y3rojpkeHe sBuuie. [IpaBoBa rapmoHizauis BigOHBae
3aKOHOMIPHMH XapakTep pO3BUTKY IPaBOBOi JIHCHOCTI, BHYTPILIHIO
1 30BHILIHIO HLTICHICTh, Y3TOPKEHICTh, MPOMOPLIHHICTE (GopMH Ta 3MICTY
00'eKTIB # y IIbOMy CEHCi CIpPHUIMAEThCS SK OO0'€KTUBHA BIIACTHBICTH
MIpaBOBOI JiMCHOCTI, MposiB (pyHIaMeHTaNbHOI 3aKOHOMIPHOCTI HMPaBOBOTO
OyTTSI.

DOI https://doi.org/10.36059/978-966-397-298-5-69

HACWJIBCTBO V¥ CIM’i SIK HETATUBHUI
COLIAJIbHA ®EHOMEH

BumneBcska Mapunna MuxaiiaiBHa
cmapuwiuli 8uk1aoay Kageopu KpUMIHAbHO20 NPpasa ma npoyecy
10pUOUUH020 axynomemy epicasnozo U020 HAGHAILHOZ0 3AKAA0Y
«Yotceopodcwruil nayionanvHull ynigepcumemy
M. Yorceopoo, Vipaina

BignoBinHo g0 cr. 3 Koncruryuii Vkpaium: «Jlroguna, T KUTTS
1 370pOB'S, YeCTh 1 TiJHICTh, HEIOTOPKAHHICTh 1 Oc3MeKa BU3HAKOTHCS
B VKpaiHi HallBUIIOK colianbHO IiHHicTIO».! TOMy mHOpymeHHs el
Hopmu OcHoBHOro 3akoHy B Oynp-sKiii (oOpMi € HEIPHUITyCTUMHUMH.
He 3Baxaroun Ha BiiiHy B KpaiHi, iHIIMX IpoOJIeM HIXTO HE BIIMIHSB, B TOMY
yuci npobaeM y cdepi ciMeiHO-moOyToBMX BigHOcHH. HalfnommpeHimoro
mpo0OeMoro y cdepi CiMEHHO-TIOOYTOBUX BIHOCHH € HACHWIBCTBO B CiM'T,
B THX YH IHIIUX HOTO MPOSIBaX.

Ha croromni mpoGieMa HaCHIBCTBA B CiM'I TOCHTH aKkTyalbHa, a BiITaK
Ha [0 TeMy € ©Oararo HAyKOBHX JOCHIDKEHb $AK BITYM3HIHHX,
Tak 1 3apyObKHUX ydeHuX, 30kpema Ttakux sk O.M. JIxyxa, C.M. Koperip-
xuid, JI. B. Kpmxma, M.I. Xasponiok, [.O. bannmypka, O.B. Bapanora,
B.O. bpwxuk, B.B. Bitsinpka, A.Il. 3akamok, M. J[oncoH, JI.B. ExsiHo,
JIi3 Keuui ta iHmi.

Comiamizaiiss 0COOMCTOCTI IUTHHM Ta YTBOPEHHS CTEPEOTUIIB 11
MOBEJIHKA  TIOYMHAETHCA  JOCUTH  PaHO, TOMAI, KOJIM  OCHOBHHM
MiKpocepeoBUIIeM, ke (GopMye OCOOUCTICTH AWTHHH, € ciM’s. Bona

Koncrutyniss Ykpainu. (mata 3Bepuenns 9 kBitHs 2023 poky). URL:
https://zakon.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80#Text
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MPOAOBXKYE 3AIMICHIOBATH BIUIMB HA MPOIEC 3aCBOEHHS COLIATBHOTO AOCBIAY
1 y MoJoAmoMy MifmiTkoBoMYy Bimi. Bimomo, mo ¢gopMmyBaHHS 0COOHCTOCTI
MUTHHU, MO CYTi TOYMHAETHCA 3 3aCBOEHHSA COI[IAIbHUX CTEPEOTHIIIB
noBeAiHku. CHpUUHATTS 1 3aCBOEHHS iX BiJOYBa€ThCS MOBOJI LIBHIKO Ha
OCHOBI KOIIIOBaHHS Ta HAa OCHOBI BJIACHOTO «KOHCTPYIOBAaHHS» CTpaTeril
noBeAiHku. LlpoMy crmpusie BHCOKa HaBilOBaHICTh JiTeH y paHHbOMY Billi
Ta YyTTEBICTh IO COI[IAIbHUX BIUIMBIB, IO iX MOCTIHHOCTI, OJHOPITHOCTI
Ta agexsatHocTi.” Ha OCHOBI BHIE CKA3aHOrO aBTOPOM, MOXKHA 3POOHTH
BHCHOBOK, IIIO AYXOBHI, MOpaJbHI Ta CBITOTVIIOHI IIIHHOCTI 3aKJIQTalOTHCS
B ciM’1, B sSIKill BUpPOCTa€e AUTHHA. BinmosinHo, HAa OadeHHS CBOEI MallOyTHBOI
ciM’l Tak UM iHAaKIIe BIUIMHE IICHXOJIOTIYHE 3J0POB’S POMWHH. A BimTak
MOXHa BBa)kKaTu Oe33allepeyHMM TBEPDKEHHS, 10 caM (PaKT HaCHIbCTBA
B ciM’i, Horo mposBU B Tiil 4m iHmI (opmi, a TaKOXK HOTO MOUIMPEHHS,
HETaTHUBHO BIUTMBAaTHMYTH 1 PyWHYBaTUMYTh HE JIAIIE 3J0POB’S, TAPMOHIIO
i 3maromy B CiM’i, 3pEIITOIO Lie CTaHe OMHIEIO 13 MEePEeTyMOB HETaTHBHOTO
MICUXOJIOTIYHOTO CTaHy CYCIIJIbCTBA, II0 B CBOKO Uepry Oyae MiarpyHTIM JUist
BYMHEHHS KPUMIHAJIBHUX MpPaBONOPYIIeHb Yy cdepi ciMeilHO-moOyToBUX
BiJTHOCHH.

Jopruit wac B VYkpaiHi THTaHHI HACWILCTBA B ciM’i He OyIlo
BPETyJIbOBAaHO KPHUMIHAJILHUM 3aKOHOJABCTBOM. Ha BiiMiHY Bim mocBimy
3apyODKHUX KpaiH, B YKpaiHi NepIIuM CrieliaTbHIM HOPMaTHBHO-TIPABOBHM
aKTOM, SIKMI PEryJioBaB NMUTAaHHS HAacWIbCTBAa B ciM’i OyB 3akoH Ykpainu
«IIpo momepemxeHHs HACHIBCTBA B CiM'i» NpuiHATHH 15 nuctomanma
2001 poky, sIKuif Ha MPaKTHIIL TaK i He peanizyBaB cede.

OpHak, BpaxOBYIOUH peayii CHOTONCHHS, a TaKOX ITOJIOKEHHS
MDKHapOJHHUX JOoroBopiB, 30kpema Konseniii OOH npo npaBa TUTHHH Bif
20 sucromama 1989 p., Kowsennii OOH mnpo mikBigamito Bcix (opm
JTUCKpUMIHAIi 1m0m0 JxiHOK Bifg 1979 p., KouBenuii Pagu €Bpomu mpo
3aXHCT JITEH BiJl CEKCyalbHOI eKCILTyaTallil Ta CEeKCyalbHOr0 HaCHILCTBA BiJl
2007 poky, a Takoxx Konenuii Pagu €Bponu npo 3anobiraHHsi HaCHIBCTBY
CTOCOBHO IHOK 1 JJOMalllHbOMY HaCWJILCTBY Ta OOpPOTHOY 13 IIMMU SBUILIAMHU
Bix 2011 poky (parmdikoBana YkpaiHoto Tinmbku 20 yepBHs 2022 poky
yxBamBIIM 3akoH Ykpainu Big 20.06.2022 Ne 2319-IX «IIpo parudikamnito
KonBenmii Pamu €Bpomu mpo 3amoOiraHHsS HACHIBCTBY CTOCOBHO JKiHOK
1 IOMaIrHOMY HACHJIBCTBY Ta OOpPOTHOY i3 HUMH SBUIIAMK»), 7 TPyIHS
2017 poky mapmaMeHTOM YKpaiHuH Oyino TpUAHATO iHIMMK 3aKOH, a caMe
«[Ipo 3amobiraHHs Ta TPOTHIII0 JOMAITHROMY HACHILCTBY». Ha OCHOBI
aHallizy JaHOTO 3aKOHy, MOXHAa TOBOPHTH IPO KOMIDIEKCHHH ITiJIXiJ

2 Jlapuenko M.O. CimeliHi neBiamii sk KpuMiHOJIOTIYHa mpobiemMa. Kpuminanvhe
npaso i Kkpuminonozia. (mata 3BepHeHHsa 9  kBiTHa 2023 poky). URL:
file:///C:/Users/HP/Downloads/alexi,+%D0%9C.+%D0%9E.+%D0%9B%D0%B0%D1%8
0%D1%87%D0%B5%D0%BD%D0%BA%D0%BE.pdf
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3aKOHO/IABIISl JI0 BPETyJIIOBaHHS TAKOTO HEraTUBHOTO SIBUILA SIK HACHJIBCTBO
B CIM’T, @ TAKOXK 3aXHCTY IPaB Ta IHTEPECiB 0Ci0, MOCTPaXKAAIUX BiJl TAKOTO
HaCWJILCTBA.

Takox citigi BIIMITUTH, IO Ha OCHOBI JIaHOTO 3akoHy, KpuMiHambHUI
KoJleKC YKpaiHu Brepiie Oyio JOMOBHEHO crarreto 126-1, ska mepenbayae
KpUMIHAJIBHY BiAMOBINANBHICT 32 «JloMaliHe HACHILCTBOY». Pa3zoM i3 muMm
BCTaHOBJICHO CIICIialbHy CUCTEMY 3aXOJiB, IO 3/AIHCHIOIOTBCS JUIS
3aro0iraHHsl JIOMallHbOMY HAacCHJIBCTBY, 30KpeMa 3arajibHy YacTHUHY
KK Vkpainm Oyno momoBHeHO crarTero 91-1 «OOMexyBanpHI 3aX0mu, IO
3aCTOCOBYIOTBCS 70 OCi0, SIKi BUNHUIIM JOMAIITHE HACHIBCTBOY.

BigmoBinHo mo 3akoHy VYkpainm «[Ipo 3amobiraHHs Ta NPOTHIIIO
JOMAaIIHbOMY HAaCHJIBCTBY» (Hawi- 3aKOoH), JOMAITHE HACHIBCTBO — IiSHHSA
(mii abo Oe3misUTBHICTH) (I3WYHOTO, CEKCyaIbHOTO, IICHXOJIOTIYHOTO abo
€KOHOMIYHOI'O HAaCHJILCTBA, II0 BUMHSIIOTECI B CIM’T YM B MeXax MicCIs
NPOXKUBAaHHS a00 MK poanYamMH, ab0 MK KOJHIIHIM YH TeNepilIHIiM
HNOAPYAOKSIM, ab0 MDK IHIIMMH 0co0aMH, SKi CIUIBHO MPOKHUBAIOTh
(mpokuBayiM) OnHIEIO CiM’€r0, ale He mepeOyBaioTh (He mepeOyBaH)
y POJMHHMX BIJIHOCHHAX Y y NLTIO01 MiXK CO0O0I0, HE3aJICKHO BiJl TOTO, YU
MIPOKUBaE (IIPOKUBaja) 0coba, sika BUMHIIIA JOMAIIHE HACHILCTBO, Y TOMY
caMoMy Micli, 10 i mocTpaxaaia ocoda, a TaKOX MOIPO3H BUMHEHHS TaAKHX
JSHE".

[TpakTrka comianbHOi poOOTH 3 CiIM’SIMH JIOBOJIUTH, IO J0 OCHOBHHUX
O3HaK [IOMAIIHHOTO HACHJIbCTBA MOXKHA BIJIHECTH TaKi: MEPIIOMKEPEIOM
HACHJIBCTBA € BHKIIOYHO WICHH CiM’i; HEoOXimHICTh 30epeeHHs
MDKOCOOMCTICHMX B3a€MOBITHOCHH 1 B3a€MOJil 3 JKEPTBOIO HACHIIBCTBA;
NOBTOPIOBAHICTh YYMHEHHS HACWIBHHUIBKHUX i, LHKIIYHICTH TaKOTO
HACWJUISA;, TI€BHA TPHBAIICTh NOMIOHMX [il; MarepiajbHa, eMoIiiHa
3aJIOXKHICTh MK Cy0’€KTaMM; BUCOKHH PIBEHb JIATEHTHOCTI; HU3bKHUH PIBEHb
KapaHOCTI BUHHUX 332 BUMHEHE HACWIUIS; JIOBOJI YacTe MOETHAHHS KiIBKOX
BU/IB HAaCWIbCTBA; MOPYIIECHHS OCOOHMCTHX IpaB i cB0OOOA ocoOu (KepTBU
HacCWIbCTBA B CiM’T); 34iHCHEHHS HACWIPHHIBKUX YYMHKIB i Ii€l0
aIIKOrOJTHHX, HAPKOTHUHHX, TOKCHYHHX TOIIO PEYOBHH".

BigmoBinHo m0 3akoHy, HacCHIBCTBO MOXE HPOSBIATHCS y (opmi
(i3UYHOTO, ICUXOJIOTIYHOT0, CEKCYaIbHOTO Y1 €KOHOMIYHOTO HACHJIbCTBA.

di3nuHe HACKILCTBO — (popMa JOMANIHBLOTO HACHUIIBCTBA, 1[0 OXOILTIOE
JSIMACH, CTYCaHW, INTOBXAHHS, IIUIAHHSI, KyCaHHs, a TaKOX HE3aKOHHE

® 3akon Yxpainn «IIpo 3amo6iraHHs Ta OPOTHIIO JOMAIIHBOMY HACHILCTBY» Bif 7
rpyans 2017 poky. (nara 3Beprenns 9 kBitHs 2023 poky). URL: https://zakon.rada.gov.ua/
laws/show/2229-19#Text

* Kosupe ML.IL. HacuibcTBo y ciM’i K COMiaNbHO-TICHXOJOTIUHA mpoGiema. (1ata
3BepHenHs 9 kBitas 2023  poky). URL: https://dspace.lvduvs.edu.ua/bitstream/
1234567890/3254/1/28.pdf
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1o30aBJiieHHs] BOJI, 3aBAaHHs I000IB, MOpAYBaHHS, 3alOJIsHHS TUIECHUX
VIIKOKEHB PI3HOTO CTYTIEHS TSDKKOCTI, 3aJIMIICHHS B HeOe3Meni, HeHaJaHHS
JIOTIOMOTH  0C00i, sika mepeOyBae B HEOE3MEUHOMY I IKUTTSA CTaHi,
3aMoisiHHS CMEpPTi, BYMHEHHS IHIIMX IIPaBOIOPYLICHb HACHUIIBHHLIBKOTO
Xapakrepy".

[cuxonoriune HacWIbCTBO — (OpMa JOMAIIHBOTO HACHIBCTBA, IO
MICTUTh CJIOBeCHI 00pasm, TIIOTpo3W, 30KpeMa IIOJ0 TPeTiX ocio,
NIPUHIKEHHS, TIEePECilyBaHHsl, 3aJSIKyBaHHS, 1HIII JiSTHHS, CIIPIMOBaHI Ha
0OME)KEeHHSI BOJICBHSBICHHA OCOOHM, KOHTPOJb y PENpOIYKTHUBHiN cdepi,
SKIIO Taki nii abo Oe3MiUIBHICTh CIPUYMHUIN Yy IOCTPAKIANOl 0codm
110G0I0BAHHS 32 CBOIO O€3MeKy un besmeKy’.

CekcyanpHe HACHIBCTBO — (popMa JOMAIIHROTO HACHIIBCTBA, IO
MICTHTD OyIb-fKi [IiSHHSI CEKCyaJbHOTO XapaKTepy, BUHWHEHI CTOCOBHO
IMOBHOJIITHROI 0coOM 0e3 i1 3rogn abo CTOCOBHO IWTHHH HE3AIEKHO Bixg Ii
3roju, abo B MPUCYTHOCTI TUTHHH, NPUMYIIYBaHHS JI0 aKTy CEKCyaJbHOTO
XapakTepy 3 TPEThOI0 0CO00I0, a TaKOX IHIII TPABOIOPYIIEHHS IMPOTH
CTaTeBOi CBOOOAM TpeTix oci0, eMOliiHy HEeBIEBHEHICTh, HE3JaTHICTh
3axucTHTH cebe a6o 3aBaNu KON ICHXIYHOMY 370pOB’I0 0cO0H .

ExoHoMiuHe HacwibcTBO — (hopMa IOMAIIHBOTO HACHIILCTBA, IO
OXOILTIOE YMHCHE MT030aBIICHHS XKUTA, 1K1, OJIATY, IHIIIOr0 MaiiHa, KOIITIB Y1
JIOKYMEHTIB 200 MO>KJIMBOCTI KOPHCTYBAaTUCSI HUMH, 3JTUILICHHS 0€3 JOTIIs Iy
YM MIKIyBaHHS, NEPEUIKO/KaHHSI B OTPUMAaHHI HEOOXiHUX mocIyr i3
JiKyBaHHS 4M peabimiTarii, 3a00poHy MpaIoBaTH, TPUMYIIYBaHHS JI0 TIpaIli,
3a00pOHy HAaBYATHUCS Ta iHIII MPABOMOPYIICHHS eKOHOMIYHOTO XapaKTepy .

[Ilo crocyeTbCs NMPUYMH BHHUKHEHHS JOMAIIHBOIO HACHIBCTBA, TO
KOHKPETHOI BI/IMOBIJI HEMAae, TOMY 1110, HUIMH MOXYTbh OyTH Pi3HOMaHiTHI
(dakTopu, Taki sK: BXXMBaHHS HAPKOTHYHUX PEYOBHH, aJIKOTOJIO,
HEMOPO3YMIHHS y CTOCYHKaX, PEBHOII, (PiHAHCOBI TPYAHOIL, HCOCBIYCHICTb,
nmorpeba y BH3HAHHI, CaMOCTBEP/UKCHHI, HHM3bKa CaMOOI[IHKa Ta Oarato
iHmux. Cnig 3a3HauuTH, MO TOTEPHNUIMM BiI JOMAIIHBOTO HACHIILCTBA

® 3akon VYkpainnm «IIpo 3amoGiraHHs Ta MPOTHAIIO JOMAIIHFOMY HACHIBCTBY»

Bin 7 rpymus 2017 poky. (mata 3BepHeHHs 9 kBitHa 2023 poky). URL:
https://zakon.rada.gov.ua/laws/show/2229-19#Text

3akoH VYkpainu «[Ipo 3amobiraHHs Ta NPOTHIIIO JOMAIIHbOMY HACHIBCTBY»

Bin 7 rpymus 2017 poky. (mata 3BepHeHHs 9 kBitHa 2023 poky). URL:
https://zakon.rada.gov.ua/laws/show/2229-19#Text

3akon VYkpainu «[Ipo 3amobiranHs Ta MPOTHIIIO JOMAIIHBOMY HACHIBCTBY»

Bix 7 rpymHs 2017 poky. (mata 3BepHeHHs 9 ksitHa 2023 poky). URL:
https://zakon.rada.gov.ua/laws/show/2229-19#Text

3akon VYkpainu «IIpo 3amoGiraHHi Ta NPOTHAII0 JOMAIIHROMY HACHIBCTBY»

Binx 7 rpymus 2017 poky. (mara 3BepuHenHs 9 ksitHs 2023  poky).URL:
https://zakon.rada.gov.ua/laws/show/2229-19#Text
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MOXYTh OYTH HE TiJIBKH JKIHKM Ta JiTH, ajie ¥ YOJOBIKH, HE3aJIeKHO BiF 1X
MaTepialbHOTO CTAHOBHILA, CTATYCY, PacH i T. A.

TakuM 4YWMHOM, TIJACYMOBYIOUM BCE BHIIE BHUKI3JCHE, MOXHA
CTBEPIDKYBATH, 110 MpodiieMa HACHUIIBCTBA B CIM’1 € MIOOANBHO0, aJiKe il
npo6neMi MpHITse y yBary BCs CBiTOBA CHINBHOTA. Il He MOXXKHA BUPIMIMTH
TUIBKW TIPUHHATTSM HOPMAaTUBHO-NIPaBOBHX akTiB. CIij cka3aTH, IO JUIs
eeKTUBHOI peaiizalii HOPMAaTUBHO-IIPABOBHX NPHUIIHCIB ITOBHHEH OyTH
KOMIUIEKCHUH MiJXiJ K i3 OOKy 3aKOHOZABIIIB, ITPaBOOXOPOHHUX OpPTaHiB,
MICIIeBOi Baam, Tak i i3 00Ky 3aco0iB MacoBoi iH(opMarii Ta IisUTEHOCTI
IPOMaJICEKUX 00’ €THaHb TPOMAJISH.

Orxe, Oynmemo choogmiBaTHch, Imo 3 paTtu(dikamiero YkpaiHu
CramOynbcpkoi KouBeHMI cuTyarist moao0 3aXucTy KIHOK Ta iHIMHX Oci0,
10 CTPaKJAIOTh BiJl HACHIIbCTBA, 3MIHUTHCS Ha KpaIle.

DOl https://doi.org/10.36059/978-966-397-298-5-70

3IBAJITYBAHHS B YMOBAX BOEHHOTI'O CTAHY:
XAPAKTEPUCTHUKA, OCOBJIUBOCTI PO3CJIIIYBAHHSA

Bono0yeB Anatoiii @exoToBuY
O00KMOp 10PUOULHUX HAYK, Npoghecop,
npoghecop kagedpu KpUMIHATLHOZ0 NPOYeCy Ma KPUMIHANICMUKU
JIBH3 «/[oneybruil Oepoicaruil yHieepcumenm eHYmMpIiuHixX Cnpasy»
M. Kponuenuyvkuii, Yxpaina

CporofiHi BITYM3HSIHA HAayKOBa JyMKAa, PO3BHBAIOYMCH I/l BIUIMBOM
peanmiii — B yMoOBax yBeNeHHS B YKpaiHi BOEHHOTO CTaHy H OKymamii
BilickkaMmu P® 3HauHOi TEepUTOPii OKpPEMUX pETiOHIB, BUMHECHHS HHUMU
[IMPOKOMAcIITaOHUX BOEHHUX 3JIOYMHIB IPOTH HACEIEHHS, 30KpeMa
W 3rBaNTYyBaHb, Ma€ CHPSIMOBYBAaTH CBOi 3YCHJUII HAa BUKOHAHHS
HeBiOKIagHuX 3aBAaHb. Cepen HUX BU3HAUEHHS OCOOIIMBOCTEH MeXaHi3My
BUYMHEHHS 3TBAITYBaHb Ta iX PO3CIiqyBaHHS.

[Tix wac BiiHM (BOEHHOrO CTaHy) MDKHApOJHA HAyKOBa CIIJIBHOTA
pO3MIIsiiae 3rBAITYBAHHS SK DPI3HOBHJ BOEHHUX 3JIOYMHIB, KOJIU >XEPTBU
(Hadiyacrinme MOJIOJI JKIHKMA 1 JiBYaTa) 9YacTO BBaXKAIOTh BiHCHKOBHMU
tpodesmu. Taki 37104MHHI Il BUMHSIOTH HA T CHJIBHOTO (Di3MYHOTO Ta
TICUXOJIOTIYHOTO BIUIMBY Ha JXepTB 1 CBiAKiB. BigmoBimHo mo Pumcekkoro
CTaTyTy — MPABOBOTO IIIPYHTS AISLUTBHOCTI MiXKHApOIHOTO KPUMiHATBEHOTO
CyZly IO CEKCyallbHOT'O HACHJILCTBA ITiJl Yac BiHH HaJeXkKaTbh: «3IBAJITYBaHHS,
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cekcyaiapHe paOCTBO, MPUMYIIEHHA OO0 MPOCTHUTYMIi, MPUMYyCOBa BariTHICTb,
MpUMycoBa CTepIUIizamis uu Oyap-ska iHma mozxibHa 3a TSDKKicTIo (opma
CEKCYaNbHOr0 HACHIBCTBA»'. TOMY pO3CIIZyBAaHHS TAKHMX 3JI0UHMHIB
€ CIPaBOI0 HE TLIBKM MPAaBOOXOPOHHMX OPraHiB i CyIIiB OKpeMoi KpaiHH,
a W yciel MDKHapoAHOI CHUIBHOTH, IO Tependavae CriBpOOITHUIITBO
3 MiKHapoJHUM KpHUMIHAJBHUM CyJOM. 3TiHO 3  IOJOXEHHSIMHU
KPUMIHAJILHOTO IMPOIECYaIFHOT0 3aKOHOJAaBCTBA YKpaiHU CHiBPOOITHULITBO
3 MiKXHapoJHUM KpUMIHAJIBHUM CyJOM CIIPSIMOBAHO Ha TOIIUPEHHS HOTo
IOPUCITUKINT Ha 1HO3EMHHUX TPOMAJSH Ta 0ci0 0e3 TpOMaasHCTBa, SIKi IisTH
3 METOI0 3/iiicHeHHs 30poifHoi arpecii mpoTn YKpaiHu, 3 TUM 00 >KOTHHN
BOEHHUH 3JI0OYMHENb HE YHUKHYB CIIPAaBEIMBOIO  KPHMIHAIBHOTO
mokapaHHs. s yCHilmHOTo BUKOHAHHS I[HOTO 3aBIAaHHS MOTPIOHO 3BaXKaTu
HAa HH3KYy YHHHHKIB, SKi 3yMOBIIOIOTH OCOOJHMBOCTI PO3CIiTyBaHHS
3IBAITYBaHb B YMOBAaX BOEHHOTO CTaHY.

Kpuminanicmuuna Xxapaxmepucmuka 3réaimyeaHHs, GUUHEHOZ0
HA MUMYACOB80 OKYNOGAHUX MEPUMOPIAX.

Ocobrueocmi cy6’exkma 3reanmyeanns. Cy0’€KTOM 3IBAJITYBaHHS Ta
iHIIUX (OPM CEKCyalbHOrO HAaCHJIbCTBA HAa THUMYAcoOBO OKYMOBAaHUX
TEPUTOPIAX BUCTyNMae 030poeHa ocoba — BilChbKOBOCTYXO0BII P®, mio
BTOPIIIMCST HAa TepuTOpito YkpaiHu. MOTHBOM IXHIX [iif € 3a10BOJICHHS
CeKCyaJIbHOI MOTPeOH, IMOEAHAHOT 3 MPArHEHHAM IPUHIDKEHHS YKPAiHIiB Ha
3HaK MEepeMOord YW SIK 3acid Tepopy, 3ayiskyBaHHs. Came Taka MOTHBALS
poOuTh MOMiOHI MacoBi MiSHHS BOEHHWMH 3JIOYMHAMH TPOTH JIFOJSTHOCTI.
BoHN He € OAMHWYHMMH BHUINAJKAMH, a IOCTAIOTh YACTHHOIO YpSIOBOi
NOJNITHKH, BEIHMKOrO TIIOLIMPEHHS 3BIPCTBA, SKE 3aMOBYYETHCS UM
BUIIPaB/IOBYETHCS YPSIIOM KpaiHHU-arpecopa.

Obcmanoska  64uHenHsi 316aAmMy6anis. 3IOYUHUA BYHMHSIOTBCS HA
TUMYACOBO OKYIOBaHI TEpUTOpIi, Ha SKii BiCYTHI OpraHH BIaJU, 30KpeMa
1 IPaBOOXOPOHHI OpraHu, MOCTPAXIaJol Bij arpecii kpaiHu. Y pe3ynbraTi B
COIIaTBHOMY CepeIoBHII (PopMyeThess atMochepa Oe33akoHHS, 0E3BUXOI,
10 3a3BUYAll MOPOJPKYE cepen JIIOJEH MOYyTTs CTpaxy Ta MOKOpU Mepen
036pPOCHMMM  OKYNAaHTAMH-HACHIBHUKAMH. IXHE BCEBNA/IA CIPHUMHSE
(opmyBaHHSI cepell HAacelIEHHS CTOKTOJIBMCHKOTO CHHIPOMY — TEpPMiH
3all0YaTKOBAaHO B pe3yJbTaTi TIPYHTOBHOTO aHANI3yBaHHS CHTyalii i3
3axOIUIeHHsAM 3apydHukiB y KpemutHomy Oanky CTOKromeMa B CepIiHi
1973 p.z. ToOTO TCHXOJOTIYHOTO HECBIJOMOTO 3aXHCHOTO CTaHy, IO
XapaKTePHU3y€THCS TOJICPAHTHICTIO )KEPTBU O KPHBIHHUKA.

1 MixnaponHi cyau, Opranizauis O6’ennanux Haniid. (1998, Jlunens 17). Pumcorui
cmamym  Midicnapoonozo  kpuminanenozo  cyoy. URL:  https://zakon.rada.gov.ua/
laws/show/995_588 (nara 3Bepuenns 27.02.2023).

2 Bostrom, M. (2009). The Stockholm Syndrome. URL: https://sverigesradio.se/
artikel/3254778 (nara 3Bepuennst 27.02.2023).
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Iomepnina ocoba. TloTepmiuMH BiI CEKCyaJbHOTO HACHIBCTBA Ha
TUMYacOBO OKYIIOBaHiM TepHUTOpIii 3a3BHUail € KIHKH 1 HETTOBHOMNITHI AiBYaTa.
SIk TOB1IOMIISIETHCS, OCTaHHI HOCTIIKEHHS MoKa3aiu, 1o moHaa 20% >kiHOK
3-MOMDK BTiKauiB Ta BHYTPIIIHBO TI€PEMilllEHUX OCi0 TOBOPSTH, MLIO
3a3HaBATH CEKCYalbHOTO HACHILCTBA®. AJle € IIJCTABM BBAXKATH, WIO IE
3aHIKEHI MaHi, OCKUIBKM JKIHKH, SKi TIEpeXHIH MacoBe CeKCyallbHe
HaCWJIBCTBO 3 OOKY COJJATiB arpecopa, OTpUMallM TNIMOOKY IICHXOJIOTIUHY
TpaBMY 1 HE CXWJIBHI JI0 OTIPHIIIOJHEHHSI BIZIOMOCTEH Ipo Lie.

Cnocobamu 3r6anmysanHss € TaKi Ail HACWIBHHWKA, IO MiAJATAIOTh
JOKa3yBaHHIO: 3IIHCHEHHS aKTy CEKCYaJbHOTO XapakTepy abo MPOHUKHEHHS
(BarinampHe, aHaNbHE, OpalbHE) B TLIO IHINOI OCOOM 3 BHUKOPHUCTAHHSIM
reHitTanii abo 0yIp-IKOTO IHIIOTO TpeAMeTa; Aii HACHIBHHUKA i3 3armo0iranas
MOXJIMBOMY OHOpPY, HOro MOXOJAaHHSA YM OTPHMaHHS (HOPMaNIBHOI 3roAu 10
3I1CHEHHS aKTy CEKCYaJbHOTO XapakTepy.

Sk Oyno BCTaHOBIEHO MiCHs JEOKyMamlii TEpPUTOpPid, pPOCIHCHKI
BIICBKOBI y cremialbHO OOpaHMX NPUMILICHHSIX BYHMHSUIM CEKCcyajbHe
HACWJILCTBO. 30KpeMa, CIim4i BUSBHIM B XEPCOHI YOTHUPH BEJIMKI CIiadi
i30JITOpH, A€ TPAKTHKYBaJOCS 3IBAITYBaHHA NaIUIIMH Ta yIapu
SJIEKTPUYHUM CTPYMOM IO TeHiTamisx. OCKIIBKH CBiIKH 3 PI3HHUX MicClb
OITMCYIOTh aHAJIOT1YHI METOAM TOPTYP, € MiJCTABH BBAXKATH, 110 32 BCIM IIUM
CTOITh pociiichke KEPiBHHITBO, CONIATH POOIATH 1ie 3a HakaszoM.” JIo Takoro
CaMoro BHCHOBKY JIOXOZATH 1 3apyOiXKHI pO3CiimyBadi, sIKi BBaXKaroTh, IO
Pocist BAKOPHCTOBYE 3rBANTYBAHHS SIK BifiCBKOBY CTpaTerito B Ykpaimi.”

Cniou sreanmyeanusi — Odicepeina O0Kasig. 3BakKalOUW Ha 3HAYHUN
BiZIPi30K HYacy, XapaKTepHUM ISl PO3CIITyBaHHS 3JI0YMHIB M€l KaTeropii €
3a3BMYall HEMOXJIMBICTh BHSBJICHHS Ta (pikCyBaHHs MaTepialbHUX CIiiB
BUMHEHHS /il CEKCyaJIbHOTO Xapakrepy. Ayie HMOBIpHe 30epekeHHs CIiJiB
3TBITYBaHHS Ha OJs31 MOTEPHiIOi 0COOM, KU HaJeKHO 30epircst 1o
MOMEHTY BIAKPHUTTS! KDUMIiHAJILHOTO MPOBAPKEHHS. TOMY Ha JI€OKYIOBaHUX
TEPUTOPIAX MEPEBAXHUM JKEPEJIOM JOKa3iB MpPO CeKCcyajbHE HACHIBCTBO
BHCTYNAIOTh ITOKAa3aHHS TOTEPIUINX 1 CBIAKIB, SKi MiJISTalOTh PETEILHOMY
(IKCYBaHHIO 1 TIEpEBIpPSIHHIO, 30KpeMa M 3 BHSBJICHHSIM O3HAK TUJIECHHX
VIIKO/KCHb CTATEBHUX OPTaHiB y MOTEPIIUTHX 1 BIAIOBIIHUX CITIIIB HA OJIS31.

® OOH Ha3Bana MWOKYOUY KiTBKICTh yKpaiHOK, 3TBANTOBAHHX IiJ gac Biitam. (2022,
Bepesens  30). Cwocooni. URL: https://war.segodnya.ua/ua/war/vtorzhenie/  (mara
3BepHeHHs 27.02.2023).

* Bornanbok, O. (2023). Cirixui JOKyMEHTYIOTb CEKCyaTbHi 3/IOYMHN Ha JEOKYIIOBAHIX
tepuropisix — NYT. AT «<HCTY». URL: https://suspilne.media/353052 (nata 3BepHEHHS
28.02.2023).

® Wang, P., Lister, T., Pennington, J., & Heather, C. (2022, October 15). Russia using
rape as ‘military strategy’ in Ukraine. Cable News Network. A Warner Bros. Discovery
Company. https://edition.cnn.com/2022/10/15/europe/russia-ukraine-rape-sexual-violence-
military-intl-hnk/index.html (nara 3Bepuenus 28.02.2023).
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Ocobnueocmi nouamko6ozo emany po3ciioy6aHHs 3r8AIMYGAHHIA
6 ymosax 60€nno20 cmany. OCOONHMBOCTI BIAKPUTTA KPUMiIHAIBEHOTO
NPOBA/PKEHHSI 3a O3HAaKaMH CEKCYaJIbHOIO HAaCWIbCTBA Ta IPOBEICHHS
JIOCYJIOBOT'O PO3CJIilyBaHHS 3yMOBJICHO HM3KOIO YMHHHKIB, ITOB’S3aHUX SIK 13
Cy0’€eKTUBHUMH, TaK 1 3 00’€KTUBHUMHU 00CTaBUHAMU.

Cy0’exmusni obcmaguHu — TOTEpHUIl ocodm (a iHOAI 1 CBiAKH):
3agKaHi Ta OOATBhCS 3a KUTTS Ta 3JI0POB’Sl BJIACHE YW CBOIX OJIM3BKUX;
HEe BIpATH Yy JMI€BICTb NPAaBOOXOPOHHMX OpraHiB, OCOOJMBO B YMOBax
BOEHHOTO CTaHY, Y CyJOBY NEpCIIEKTHBY CBOIX ITOBiJIOMJICHb i 3B€pHEHbB; HE
0a)karoTh PO3roJIOCy BIiJOMOCTEH IPO IMEPEXUTE CEeKCyadbHE HACHIBCTBO,
ocyay ONM3BKUX 1 CTOPOHHIX TOIIIO.

O06’exmugni obcmasunu — TIOTEPHIi 0coOM 1 CBiAKM HE B 3MO3i
MOBIIOMHTH TIPO 3JI0YHH, OCKIJIBKH Iepe0yBaloTh Ha OKYIOBAaHIA TEPUTOPIi,
CaMOCTiIfHO BHiXanu ab0 MPUMYCOBO BHBE3EHI 32 MEXi JIep)KaBH;, BTPAuEHO
MOXIIUBOCTI BHSIBJICHHsI Ta (DIKCyBaHHS MaTepiajibHUX 1 iealbHUX CIiiB
CEKCYaJIbHOTO HACHIILCTBA Yepe3 3HAUHHUHN MPOMIXKOK 4acy, 1[0 MUHYB.

3a3HaueHl Cy0’€KTHBHI i OO0 €KTHBHI YHHHHKH BEJUKOI MipOIO
BIUIMBAIOTh HAa MOXJIMBOCTI OTPUMAaHHS JIOKa3iB [IOAO0 OOCTaBHH
CeKCYaJIbHOTO HACWJIbCTBA, BYMHEHOI'O Ha THMYAacOBO OKYIOBaHUX
TEPUTOPIAX, MO0 TAaKOX 3aJIeXaTh, CIIJ HAroJOCHTH, 1 BiI XapakTepy
NepBUHHOI iH(pOpMAIll PO O03HAKM BYMHEHHS THX YW THX KPUMIHAIBHUX
MIPaBOIIOPYIIEHh TIPOTH CTaTeBOI CBOOOAM Ta CTAaTEBOI HEJIOTOPKAHOCTI
ocobu. 3Baxar0uu Ha Iie, BHOKPEMIMO [IBi THITOBi CITiI4i CHTYaIIii.

Cnioua cumyayis 1. Busaenennsi 03HAK GUUMEHHA 3I6ANMYBAHHS
V 38’a3Ky 13 3aa60t0 nomepninoi ocodou. Taka cuTyallis € THIIOBOIO, KOJH
morepmiia 0coda 3a BIACHOK IHII[IATHBOIO 3BEPTAETHCS 13 3asABOIO [0
MPaBOOXOPOHHUX oOpraHiB. PimrydicTh y TOAaHHI Takoi 3asBH MOXe
chopMyBaTUCS B 0COOHM IIiJ BIUTMBOM HaJaHHs IICHUXOJOTIYHOT, MECAUYHOI Ta
NPaBOBOI TONIOMOT'H T'POMaJIsTHaM, sIKi CTalld KepPTBaMH HACHUIIbCTBA I/l 4ac
pociiicbkkoro BTOprHeHHs. ToMy BXKHTTS 3aXOXiB ILIOAO 3a0e3redeHHs
MOCTPOKAATUX 1 CBIIKIB HAJISKHOIO MIITPUMKOIO HAaJa€ IMIAHC MOA0JaTH
HeraTuBHi cy0’e€KTHBHI 0ap’epu i OTpUMATH I0Ka3| 11010 HACHILCTBA.

[Micnst cknmamaHHsA MPOTOKONY OTPUMAHHS Takoi 3asBH BiZIOMOCTI Ipo
BUMHEHHS KPUMIHAIBHOTO TIpaBOMOpymIeHHS 3rizHo 4. 1 cr. 214
KIIK Vkpainm He mi3Hime 24 TOAWH MOBHHHI OyTH BHECEHI JO €IWHOTO
peecTpy AOCYIHOBUX po3ciimyBaHb. [licias mporo moTpiOHO HEBIIKIAIHO
MPOBECTH JOMHUT IOTEPHiIIol 0codW, 3a HASBHOCTI TMEPEAyMOB IPOBECTH
OTJISIT MicLsl MO/, BYKUTH 3aXOMIB IIOAO BHUSABJICHHS Ta BIIyYEHHS pedei 31
CHIZJAMH CEKCYaJIbHOTO HAacCHJIbCTBA, BCTAHOBUTH Ta JONHUTaTH CBIJKIB,
MIPOBECTH CYAOBO-MEIMYHY €KCHEPTH3y IOTEpHiIol 0co0M Ta PevoBUX
JIOKa3iB 3i ciriiaMu 010JIOTYHOTO TOXOXKEHHSI.
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Cnioua cumyayia 2. Busgnemns 03HaK 6YUHEHHS 3T6ANMYGAHHS
Y 36’A3KY 3 pO3CNIOYEAHHAM iHULO020 KPUMIHANLHO20 npagonopyuienns. Taka
CUTyallisl € THIIOBOIO, KOJIM IPABOOXOPOHHI OpraHu MiCJisi JeoKymHauii
TEPUTOPIl BUSBIAIOTH 03HAKH BUYNHEHHS BIIChKOBUMH P® TSDKKMX 3JI0UMHIB,
30KpeMa MICIlsl ITOXOBaHHs BOWTHX 1 3aKaToOBaHUX JIIOAEH. Y Takomy pasi
BiJJKPUBAIOTh KpPUMiHAJIBHE IPOBAKEHHS 32 O3HAKaMHU YMHCHOTO BOWBCTBA,
30KpeMa y 3B’S3Ky 3 KBali(hiKyrouolo OOCTaBHHOIO, Mepen0avdeHoro ILI. 8
i 14 4.2 cr. 115 KK Ykpainu. Konu mig yac npoBenieHHsI Cy10BO-MEINYHOTO
JOCHI/DKEHHSI TpyNa BCTaHOBIIOIOTH O3HAaKM CTAaTeBOTO aKTy Iepen
HACTAaHHSAM CMEPTi, TO BiIKPHUBAIOTH 1 KpUMiHAJIbHE MPOBADKEHHS 3a cT. 152
KK Vxkpainu.

Y HaBeneHId CHTyallii OCOONWBICTH PO3CIITyBaHHS 3TBAJITYBAaHHSI
MOJIsiTa€ B TOMY, IO HOTO 3MIMCHIOIOTH Yy CYKYITHOCTI 3 PO3CIiIyBaHHSIM
ymrucHOro BOuBcTBa. Lle 3HaUHOIO MipOoI0 OOYMOBITIOE TIPOBENEHHS CIIAIUX
(po3uIykoBHX) Aiif, 0 3aBlIaHb SKUX BXOAMTHME BCTAHOBJIEHHsS OOCTaBHH
KUJTBKOX B3a€MOIIOB’3aHUX KPUMIHAIBHHUX MPABOMOPYIICHD: OTJISLY MiCIis
nofii, CyJIOBO-MEOUYHOI eKCIIEpTH3H Tpyla Ta peYyoBHUX JOKa3iB,
BCTaHOBJICHHS Ta JIONTUTHU CBIJKIB, P SIBIICHHS JUIS BII3HAHHS TOIIO.

DOl https://doi.org/10.36059/978-966-397-298-5-71

€JHICTb HAYKOBOI'O I TIPUKJIA/THOI'O TUCKYPCY
B TOCJIJKEHHI ITIPOBJIEMATHUKHU PEAJIIBAIIIL ITIPAB
SACYI’)KEHUX 1O OBMEKEHHSA/ITIO3BABJIEHHSA BOJII
VY PEAJIIAAX YKPATHCBKOT'O CbOT'OJIEHHS

Bopo:xoiT-I'opbaTiok BikTopis BikTopiBHa
O0OKMOp nedazociuHux Hayk, npogecop,
cmapwiuil HAyKo8ull cnigpoOIMHUK 8I00LLY 00CIONCEHHS NPpobaem
KPUMIHATbHO-BUKOHABY020 NPABA
Hayxoeso-0ocnionoeo incmumymy euguenusi npoonem 3104UHHOCHI
imeni akademixka B.B. Cmawuca
M. Xapxis, Yxpaina

®opMyBaHHS MPABOBOI PEabHOCTI B HANIOHAJIBHOMY 1 MIKHApOIHO-
MIPaBOBOMY aCHEKTi BiZOyBa€eThCS Y KOHTEKCTI TI00aizaiiHuX MpoIieciB Ta
IHTepHamioHaJi3aIil yciX acleKkTiB CycHiIbHMX BigHOCHWH. IIpobnemarmka
peaitizanii mpaB 3aCy/DKEHHUX 10 OOMEKEHHsI/TI030aBlICHHS BOJI B peaisx
YIPOBADKCHOTO B YKpaiHi BOEHHOTO CTaHy XapaKTCPHU3YEThCS CTAIi€I0
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aKTHBHOTO  PO3POOJICHHS, JOKTPHHAILHOTO,  ICTOPHKO-TIEAroriqHOTO
1 KOHLIENTYaJIbHOTO JOCIiKEeHHs. MeTo0Iorisl TaKuX JOCHiDKeHb Ha0ya
BUPA3HUX 03HAK MDKIUCHUILTIHAPHUX TIMOWHHUX PO3BIIOK.

Binmosimno a0 HamionansHoi crparerii y cdepi mpaB JIOIUHH
(3aTBepmKeHa 24 Gepesns 2021 poky)®, Llineit cramoro po3sutky Yipainu Ha
nepiogq nmo 2030 poky (3arBepmkeHo VYkazom Ilpesugenra Yxkpainu
30 BepecHst 2019 poky N97232/2019)2 VYkpaina 31iHCHIOE €BPOIHTETpALliiHI
KPOKHM Yy TUIONIMHI BHKOHAaHHA 3000B’s3aHb JOTPUMYBAaHHS CBITOBHX
1 MDKHApOJTHUX CTaHIAPTIB MOBOKEHHS 13 3aCY/DKEHUMH Ta TPUMaHHS 0Ci0,
SKi BiOyBaIOTh IIOKapaHHS B YCTAHOBAX BUKOHAHHS ITOKAPaHb.

VY CKIaJHUX YMOBax IIPOBaPKCHOTO BOEHHOTO CTaHy, B CHTYaIlisX
HECKiHYEHHOTO TEpOpy 1 3arpo3u KHUTTIO YKPaiHCHKI (axiBIli JeMOHCTPYIOTh
He JIWIIE TBEPAICTh AyXY, ajie i BUCOKUI piBeHb HayKOBOI poboTH. 30Kpema,
4 xBitHa 2023 poKy BIigmiIOM IOCHKEHHA NpoOjeM KpHUMiHAIBHO-
BUKOHABYOro mpaBa HayKoBO-JOCIIZHOTO IHCTUTYTY IMeHI akajemika
B.B. Crammca HamioHanbHol akajneMii npaBoBUX Hayk YkpaiHu y XapKoBi
Oyno TpOBEACHO HAYKOBHH IBEHT 3 BHUKOPUCTaHHSM IHTEKPAaKTUBY,
CHUHXPOHHHMX 1 ACHHXPOHHHMX B3a€MOJii HAyKOBIIB, MPaKTHKIB, HAyKOBO-
MEeIaroTiYHUX MPAIiBHUKIB 3aKIIa/IiB 3araibHoi, (haXxoBOi MEepeIBUINOI, BUIIOT
OCBITH, HAyKOBHX yCTaHOB, NMPALlIBHUKIB YCTAHOB BUKOHAHHS KPUMIHAIBHUX
MOKapaHb, a/JBOKATIB 1 MPaKTHKYIOYNX IOPUCTIB; MpauiBHUKIB Jlep>kaBHOT
cryxbu 3 skocti ocBitH; JlepxaBHoi ycraHoBu «LlenTp mpobariiy,
MPEICTaBHUKIB BOJIOHTEPCHKUX, ONAaroMifHUX 1 TpPOMAICHKUX IIPaBO-
3aXHCHUX opraHi3auiﬁ3.

Le#t 3axig 3apeectpoBano B Ykpiurel, nocsimdenHs Ne 167
Big 21 motoro 2023 poxy sSIK HAayKOBO-METOAMYHMI ceMiHap Yy Qopmi
KPYIJIOro CTONy i3 3acTocyBaHHAM inTepakTnBHOI nomku Padlet’ i ZOOM.
OpraHizaTopy CTaBHJIM METY: CTBOPUTH IHTEPAKTHBHUI MPOCTIp KOMYHIKaIil
3a 3ajBJICHOI0 TEMOIO, 00’ €JHABIIM HAYKOBLIB, (axiBLiB YNpaBIIiHCHKOT
chepr, TPaKTHKIB, cCHOpUATH  (OPMYBaHHIO HOBHUX  KOHCTPYKTIB
JOCHITHUIBKUX TPYN Yy BUpIlIEHHI (PaKTWYHUX NpoOsieM peanizaiii mpas

! Vxas Tlpesunenta Yipainn [po Harjonanery crpateriio y cdepi npas ioaumu
(Mpuitasirrs Bix 24.03.2021). https://zakon.rada.gov.ua/laws/show/119/2021#Text

2 yxas Ipesunenra Ykpainu IIpo Llini cramoro poseutky YkpaiHu Ha mepion
o 2030  poxy  (Ilpmitmsarrss  Bim  30.09.2019).  https://zakon.rada.gov.ua/
laws/show/722/2019#Text

3 HaykoBo-nocnmiiuuii iHCTUTYT BHBYEHHS MPOOJIeM 3JI0YMHHOCTI IMEHI akaJeMika
B.B. Crammca (2023). https://ivpz.kh.ua/uk/%d0%hb7%d0%b0%d0%bf%d1%80%d0%
be%d1%88%d1%683%d1%94%d0%bc%d0%be-%d0%hb4%d0%be-%d1%83%d1%87%
d0%b0%d1%81%d1%82%d1%96-%d0%hb2-%d0%ba%d1%80%d1%83%d0%b3%d0%
bb%d0%be%d0%bc%d1%83-%d1%81%d1%82%d0%be%d0%bb%d1%96/

* HaykoBo-meToauuHmii ceminap y $hopmi Kpyrmoro croiy omaitn (2023, 4 KpiTs).
https://padlet.com/vvvgworkwww/padlet-m332cemujmissnkf
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3aCyKEHUX Yy CYCHUIBCTBI 3MiH. 3a3Jasieriap IOMOBifadi OMPHIIIOHMIN
CTEHIOBI IOMOBiAi Ha iHTepakTuBHIiM nomi Padlet, mo mamo 3mory ycim
yYaCHUKaM O3HAHOMHUTHCS 3 HAayKOBHMH BHCHOBKaMH 1 pe3yJibTaTaMu
EMIIPUYHUX  JIOCII/DKEHb,  Y3araJlbHCHUM  NPAKTHYHHM  JIOCBIIOM,
HAJIarOJIUTH HAYKOBY KOMyHiKarlifo. CTCHIOBI JOIOBIAI MICTHIH BUYCPIIHY
iHpopmariro moao adimiamii JOCHITHUKA, HOTO HAYKOBHX, MPUKIATHHX
iHTepeciB, chepu mpodeciitHol AisTbHOCTI, p0O0UYl KOHTAKTH.

Crin 3a3HauMTH, IO I HAYKOBO-METOAWYHWI CeMiHap BUKINKAB
3HAYHYy 3aIliKaBJICHICTh Y KO (PaxiBIliB pi3HHUX Taly3eH, sKi 3a0e3MeuyioTh
peamizamito TpaB 3acymkeHux. Y BucTym ampektopkun HJII  BII3
imeHi akanemika B.B. Crammca HAIIpHY Bnanucnasu batuprapeesoi, sika
aKIeHTyBaJla yBary y BHCTYIl Ha TparHeHHI HAyKOBI[IB Ha peaji3arii
BaYINBOI Micii HAYKOBOi yCTaHOBH: «...P0O3BUTKY HayKOBOTO 3HAaHHS Y cdepi
MPOTHUAIi 3TOYMHHOCTI, 3aCTOCYBaHHI IFOTO 3HAHHA HAa KOPHUCTH KOXKHOI
JIIOJIMHU, CYCHIIBCTBA, JCPXKAaBH 1 CBITOBOI CIUIBHOTH, SIKICHIA MiATOTOBII
HAYKOBUX KajpiB, #Ki NpPOAYKYIOTh Take 3HaHHA». Hax3BuuaiiHo
iHpOPMaATHUBHOIO 1 3MICTOBHOIO OyJia CTeH/I0Ba JonoBinb Bitamis Hikynina —
MIPEACTaBHAKA YTIOBHOBa)XEHOTO 3 TIpaB JIIOJMHM B MICIIX HECBOOOIM Ha
TeMy «BmimB moBHOMacmTaOHOTO BTOPTHEHHS pocii B YKpaiHy Ha CTaH
JOZIEp’KaHHS TpaB YTPUMAaHUX y MICISIX HecBoOoam». JXKBaBe 3allikaBiieHHs
BHKJIMKaB KOMIUIEKCHHH BHKJA] AaHuX aupekropoM Y «llentp mpobarii»
Ounerom SHuykoM. 3anikaBIeHHS BUKJIMKaa A0MOBib «Pearizamis nmpasa Ha
OCBITY 3aCy/KEHHX J0 T030aBIECHHS BOJI: JOCBII KOMYHAIBHOTO 3aKJIamy
«epragiBcekuit minerr Ne 4», mpe3eHTOBaHA ITUPEKTOPKOIO IHOTO 3aKIamy
ocBiti 3opuHOI0 €hiMenko’.

YBakaeMoO HAWIIHHIIIAM Te, II0 Yy4YacTh y IbOMYy HayKOBO-
METOAMYHOMY CEMiHapi aia 3MOTy yCiM 3aI[iKaBICHUM 3HAWTH 1 HATAarOqUTH
KOHCTPYKTHBHI mpodeciiiHi 1 HayKoBi 3B’S3KH, HPOJOBKUTH PO3POOIEHHS
3asBJIEHUX Yy CTEHJOBUX JIOMOBIOIX TeM Yy Oubm Benuki  (Gopmu
MIPE3EHTYBaHHS Pe3yJIbTaTiB HAyKOBOTO YW HPHUKIAJHOTO IOCIIKEHHS Ha
MDKIUCUMMIUTIHADHOMY PiBHI B OpraHi4Hid €JHOCTI TEOPETUYHOTO
1 mpuKIaHOTrO AUCKypey. OTxe, npuknan AisuibHOCTI HaykoBo-gociigHoro
IHCTHTYTY iMeHi akafgemika B.B. Crammca HarioHansHOT akanemil mpaBoBHX
HayK YKpalHM 3acBiI4ye, MOMpPH CKJIAAHI YMOBU IIPOBA/HKEHOIO BOEHHOTO
CTaHy HayKa B JIOTIYHIA €IHOCTI 3 MPAKTHKOI PO3MIMPIOE 1 BIAKPUBAE HOBI
JOCIiMHUIBKI epcrekTuBy. Lle, 6e3yMOBHO, CIpUATHME peai3allii CBITOBUX

® HJII BII3 imeHi akanemika B.B. Crammca HAIIpHY. (2023). https://ivpz.kh.ua/uk/
history/

6 HayxoBo-nocimiqauil iHCTUTYT BHBYEHHS HpPOOJEM 3J0YMHHOCTI IMEHI akaaeMika
B. B. Crammca HATIpHY (2023). O¢iuiiinuit kanan : https://www.youtube.com/@user-
ridiwsfl7n
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CTaHAApTIB B peaiizalil mpaB 3acyKeHUX B peanisx choroieHHs. Llum mu
Habnmxaemo [lepemory i BcTaHOBJIEHHS CTa0LIBHOTO MUPY B YKpaiHi.

DOI https://doi.org/10.36059/978-966-397-298-5-72

JOCIIIKEHHS ITIOKA3AHD IMTUHHA B CY I
B YMOBAX BOEHHOI'O CTAHY: HOBI MOXKJINBOCTI
TA CTAPI TIPOBJIEMH

I'noBrok Ipuna BacuniBaa
O0OKMOp 10pUOUUHUX HAYK, npoghecop, 3acaycenuil opucm Ykpainu,
npogecop kaghedpu KpUMIHATLHO-NPABOSUX oucyuniin Incmumymy npasa
JIb8i8cbK020 0epacasHO2o YHIGepCUmemy 6HYMPIWHIX Cnpas
M. Jlvsis, Ykpaina

MixHapOOHI CTaHIAPTH KPUMIHANEHOTO TIPOBADKEHHS 33 YYaCTi
JUTHHA BHOKPEMIIIOIOTh MOTpedy BpaxyBaHHS Bpas3lMBOCTI AWTHHU IIpU
oTpuMaHHi Bix Hel BepOanpHOi iHdopmanii. [le nuranHs Mae psij cKianoBuX,
AKi BKE JICTATBHO pPOSKPHBATHCS y JHTEpaTypi, mHpoTe, PO3BHTOK
3aKOHOJIaBCTBA Ta Cy/IOBOI IIPAKTHKH B YMOBaX BOEHHOTO CTaHy BHMAararoTh
OHOBJICHHS [JICIKUX IIAXOIIB, 30KpEeMa, CTOCOBHO [OCTIMKCHHSA B CyIi
MOKa3aHb JUTHUHH, SKi JaBaJUCS y JOCYIOBOMY PO3CIiTyBaHHI.

Ile muTaHHS JTOTIYHO TMOTIISETHCS Ha ABI CKIIAZO0BI, a/Ke IIi MMOKa3aHHs
MOXyYTb OyTH cynoBumu (y nopsaxy ct. 225 KIIK Ykpainu), i Toai nutanHs
JOCTIDKCHHST TIOKa3aHb y CyJi BHPINIYETbCA 3rigHO 4. 3 Ta 4 cr. 225
KIIK VYkpainn, u. 4 ct. 95 KIIK Ykpainu); Ta HeCy10BUMHU.

! Tnosrok 1., Jposnoe O., Menbuerko B. MiKHAPOIH] CTAHAAPTH ONMTYBaHHS AiTeii-
KEPTB 1 JITEH-CBIAKIB Ta HalliOHAJIILHE 3aKOHOJABCTBO 1 MPAKTHKA: NMUTAHHS KOPEJSLil
y KpUMIHAIBHOMY TIPOBaJUKCHHI. [lpaso Vxpainu. 2022. Ne 12. C. 53-75. DOL:
10.33498/louu-2022-12-053 ; Tmosrok 1. B. BigmoBa Bin JOMUTY JUTHHU-CBigKa
Ta JAWTUHM-TIOTEPNIOrO Yy CyJIOBOMY HpOBA/UKEHHI: IUTAaHHA CYAOBOI INPAKTHKU
Ta yJIOCKOHAJICHHS 3aKOHOAaBCTBA. 30 pokie po3bydosu Ykpaincwvkoi Oepoxcasnocmi
Mma KpuUMiHAIbHA I0CMuYyisn AK il 6a308utl KOMROHEHM. Y020 00CAZHYmO i wo eémpavene?
marepianu VII JIbBiBcbkoro ¢opymy kpuminanphoi foctuuii (M. JIeBiB, 16—17 BepecHs
2021 poky) / ynopsinauk 1. b. I'aznaiika-Bacunumus. JIssis : JIsBJYBC, 2022. C. 33-36 ;
I'punenxo JI. Ilixxomu cyny 0 OLHKM JIOKa3iB y CIIpaBi, JIe MOTEPIION € MAaJOJITHS
IIMTHHA, Ta OIIHKK mporexypHoi cmpasemmusocti. URL: https://www.hsa.org.ua/lectors/
grytsenko-lyudmyla/articles/pidxodi-sudu-do-ocinki-dokaziv-u-spravi-de-poterpiloiu-je-
malolitnia-ditina-ta-ocinki-procedurnoyi-spravedlivosti
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Haiibinpim d9yTIUBUM € THTAaHHSA JOCH/KEHHA caMe HeCyJOBHX
[I0Ka3aHb, aJKe BiAMOBA BiJl IONHUTY AUTHHH, SIKa (PAKTHYHO 3aCTOCOBYETHCS
3apa3 y CyIOBiii NpakTHLli, MOX€ CHPUYMHUTH TIOPYLICHHS IIpaBa Ha
nepexpecHuii jonut. BiamiTumo, mo Kepisui npunnunu Komitery minicTpiB
Pagu Ceponu mono mpaBocyans, APYXKHbOTO JO AiTed IepedaadaioTh,
0 3 ypaxyBaHHSM HaiKpamux iHTepeciB 1 m00poOyTy niTel, HMOBHHHA
ICHYBaTH MOXIUBICTh JUISl CYAJI JO3BOJIATH JWTHHI HE NaBaTH CBIITYCHHS
(m. 72). YHactuna 2 cr. 35 KouBeHuii Pamqu €Bpornu npo 3axuct miTedt Bix
CeKCyaJIbHOI eKCIUTyaTallii Ta CeKCyaJlbHOrO HAaCHJIBCTBA MPOIHUCYE, IO
koxHa CTOpOHA BXKMBAa€ HEOOXITHMUX 3aKOHOAABUMX a00 IHIINX 3aXOMIB JUIS
3a0e3MedeHHs MOXKIIMBOCTI 3aITUCY Ha BIJICOILTIBKY OIIMTYBAaHHS KEpTBHU 200,
Je 1€ IOUTbHO, CBiIKa IWTHHH Ta MPUHHATTA TaKUX BiIEOCBITYEHB SIK
JIOKa3y B Cy[i 3TigHO 3 HOpMaMH ii HAIliOHAJIHHOTO 3aKOHOJABCTBA. T00TO
BUINBO CaMe Ha PiBHI HAIlIOHAJHHOTO 3aKOHOJABCTBA 3a0€3MEYUTH Taki
TIOJIOXKEHHST Ta MPaKTUKH, SKi O TaKy MOXJIMBICTB Iependadalii, mpu Tomy,
100 oHOYacHO OyIi0 3a0e31eYeHO MPaBO Ha MEPEXPECHUN JOMHT, ajke 0e3
I[LOTO € PU3UK IS €(DEKTUBHOCTI 3aXUCTY II1103PIOBAHOT0, OOBUHYBAaYCHOTO.

Y cydwacHii mNpaKTUIl Taki TNHTaHHS BUPIMIYIOTHCS IIIIXOM:
OOTPYHTYBaHHS ~ HEMOXJIMBOCTI  JONWTY  JWUTHHH  (CBigka)  yepe3
IICHXOJOTTYHAH CTaH Ta JOCT/KCHHS Bijeo3armucy ii MoKasaHb abo
pexoMeHartii mcuxonora (OTepIimuii)’; BHKOPHCTAHHS TIOKA3AHb 3 UYXKHX
cnie (morepminoi)’. KKC BC moroamses 3 3aCTOCYBaHHs MeXaHi3Mmy ct. 97
KIIK Vxpainu cynom mepmioi iHcTanmii, xoua y 4. 3 ct. 97 KIIK Ykpaian
mpsIMO He TiepefdadeHa BPa3MUBICTh MOTEPIIOro abo CBiAKa SK ITiJCcTaBa
BH3HAHHSA HeMoxumBHM aonuty ocobou. Ytim, KKC BC y inmii cropasi
CJIyLITHO 3BEpHYB yBary Ha Te, 10 y BUPOKY BIJICYTHIH aHalli3 JOMYCTHUMOCTI
[MX TIOKa3aHb 3 YYXHUX CIIB 3TiJJHO 3 KPUTEPISIMH, BU3HAYCHUMH B YaCTHUHI 2
crarti 97 KIIK, Ta mo cya He 3a3HaYuB, SKMMH IHITUMH HE3AJICKHHUMHU
JDKEpesiaMH JTOKa3iB MiTBEPKYIOTHCS 11l TIOKa3aHHs 3 YY)KUX CIIiB, 10 JaJio
{iOMy MOIIHBICTh BU3HATH iX JOMYCTMMHMH BiIIOBIIHO 110 I{bOTO MPaBHIA".
Bigmitumo, 1o, 6€3 cyMHIBY, JOPEYHICTh 3aCTOCYBAaHHS TaKHMX MEXaHi3MiB
Ma€ OLIHIOBATHCh Y KO)KHOMY KOHKPETHOMY BHITQ/IKY, 3aJIE)KHO Bij CTaTyCy
JUTHHH Yy KPUMIHAJBHOMY IIPOBa/DKEHHI Ta XapakTepy KpHUMiHaJIbHOTO
TIPaBOTIOPYIICHHS, 10 00YMOBIIIOE€ MOXIIMBY OCOOJIMBY BpPa3JIMBICTh JUTHHA
y CTaTycCi MOTEPIIIOro Ta CBiAKa. Pa3oM 3 THM, CITi 3BepHYTH yBary: sSKIIO
HAeTbCS MPO MOXKIIMBY NMPHUYETHICTH 0 KPUMIHAJIBHOTO IMPABONOPYIICHHS
0aTbKiB TUTHHHW, CHUTyallii OTpUMaHHA iHpopMamii Big IUTHHA

2 €JIPCP. URL: https://reyestr.court.gov.ua/Review/101519622
3 €JIPCP. URL: https://reyestr.court.gov.ua/Review/104604311
4 €JIPCP. URL: https://reyestr.court.gov.ua/Review/95616617

5 €JIPCP. URL: https://reyestr.court.gov.ua/Review/108526645
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YCKITaTHIOETBCS, QK€ MaTh OyTH IOTpUMAaHi TONOXKEHHS CT. 63
Konctutynii Ykpainu ta ct. 18 KIIK Vipainu'.

Ananiz mnpaktuku KKC rmnokasye, mo HHMM Yy TakuxX CHTyalisx
3aCTOCOBYETBCSl TPUCKIIQIOBUH TecT, BupoOneHuit €CILJI y pimeHHsIX
Al-Khawaja and Tahery v. the United Kingdom, Ne 26766/05 ta Ne22228/06,
ta Schatschaschwili v. Germany, Ne 9154/10, Seton v. the United Kingdom,
Ne 55287/10, Boyets v. Ukraine, Ne 20963/08, BHOKPEMITFOETHCS TOBAXKHICTh
NPUYMHA HESBKH, 1NeHTH(]IKYEThCS JIETITUMHA MeTa, a caMe 30epeKeHHs
MICUXIYHOTO 1 TICHXOJIOTIYHOTO 3[IOPOB Sl TUTHHU, OI[IHIOETHCS XapaKTep X
MOKa3aHb y aCHeKTi 3aCy/HKEHHS OcoOM (U Oynd €IUHWM 1 BUPIIIATHHUM
JTOKa30M BHHYBATOCTI), OLIHIOIOTHCS BPIBHOBAXYIOUH (DaKTOPH JJIS CTOPOHHU
saxucry’. Pasom 3 tmm, KKC BC Gyno BH3HAHO mOpymeHHS CT. 95
KIIK Vkpainm y mocWiIaHHAX Ha Taki IOKa3aHHA y BHPOKY, MPOTeE,
KOHCTATOBAHO HOTO HEiCTOTHICTE'.

BinMiTHMO, 110 HaBiTh BU3HAHHS BUITPABIAHOI BIIMOBH BiIl JOIHTY
JUTHHH B CYZAOBOMY 3acCilaHHI HE CBIIYUTH, IO CYAOM OyJie KOHCTAaTOBaHO
BIINOBIMHICTE mpoueaypu cr. 6 KoHBeHIIi Mpo 3aXWCT HpaB JIFOJHHU
1 OCHOBOIOJIO)KHHUX CBOOOJ, 30KpeMa, y CHIIy XapaKTepy BUKOPHCTaHHS X
nokaszaHb Ta ix poii y 3acymkenHi ocoon. KKC BC, yka3zaBumm Ha icTOTHE
3HAYEHHS MOKa3aHb JUTUHU-TIOTEPIIIO], BU3HABIIM iX JONMYCTHUMHMH (IIpU
TOMYy, III0 BOHM JIaBaJICh 33 METOAMKOIO «3eJieHa KiMHaTa» Ta JUTHHA HE
JIONIUTYBAJaCh B Cyi), 3a3HaYMB Y IIJIOMY, IO «CYIH ITOTIEPEHIX IHCTaHIIN
He 3a0e3MeYMId CTOPOHI 3aXUCTYy aAEKBATHUX MOXKIIMBOCTECH, SK MOTIH O
KOMIICHCYBATH HEBUTiTHE CTAaHOBHILE, Y SIKOMY ONMHWIIACH LIl CTOPOHA Yepe3
HEMOXJIMBICTh TIEPEXPECHOr0 JOIMHUTY. 30KpeMa, CyAd IPYHTYBAJIH CBOI
BHUCHOBKHM Ha MO3aCyZOBHX IMOKa3aHHIX MOTEPIiIOl, HE 3/1IHCHUBIIN OYIb-
SKOTO aHaNli3y IHUX MOKa3aHb 3 MOMNISAAY iX HaleKHOCTI 1 JOCTOBIPHOCTI,
a TAKOXX Ha HU3Il HEAONMYCTHMHX Ta/abo HEHANeKHHX A0Ka3iB. KpiMm Toro,
CYJIM 3aCTOCYBAJIM Mi/IXiJl 1O OLIHKH JOKa3iB, SIKUH CYNEPEeYHUTh MPEe3yMITIil
HEBHHYBATOCTI»’.

KonnenrtyaneHy 3MiHYy WiIXOJy, 1 HE JHIIE CTOCOBHO JiTEH,
cnpuunamia ct. 615 KIIK Ykpainn, 3o0kpema ii u. 11: «Ilokazanus, orpumani
I 4ac JOMHTY CBiJIKa, MOTEPIIOrO, Y TOMY YHCII OJHOYACHOTO JOIHUTY
JIBOX 4M OibIIe BXKE JONMUTAHUX OCi0, y KPUMIHAIBLHOMY MPOBA/DKEHHI, 110

® I'mosiok 1. Yu pO3'SICHIOETbCSL MOTepIiliii HenmoBHOMNITHIA cr. 63 KoHcrurymii
Vkpainu y pasi, konu o6BuHyBaueHnii € pigaum 6arskom? URL: https://www.hsa.org.ua/
lectors/glovyuk-iryna/articles/ci-rozianiujetsia-poterpilii-nepovnolitnii-st-63-konstituciyi-
ukrayini-u-razi-koli-obvinuvacenii-je-ridnim-batkom

" €IIPCP. URL: https://reyestr.court.gov.ua/Review/104604311 ; €JIPCP. URL:
https://reyestr.court.gov.ua/Review/108526645

8 €IPCP. URL: https://reyestr.court.gov.ua/Review/104604311

® €JIPCP. URL: https://reyestr.court.gov.ua/Review/108526645
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3I1MCHIOETBCST B yMOBaX BOEHHOI'O CTaHY, MOXXYTb OyTH BHKOPHCTaHi 5K
JI0Ka3® B CyJl BUKJIIOYHO Y BHIIAJKY, SIKIIO XiJ 1 pe3yibTaTH TaKOTro JOIHTY
(ikcyBauCs 3a JOMOMOTOI0 JOCTYITHUX TEXHIYHUX 3ac00iB Bimeodikcarii.
I xoua 10 Hei € 3ayBaXKeHHs, 30KpeMa IIOJ0 MpaBa HA KOH(POHTALiH '’
BOHA Oe33amepevyHo Mae OyTH BUKOPHCTAaHA y KPUMIHAJIBHOMY HPOBaKEHHI
3a y4acTi JiTel-CBiAKIB Ta JITeH-MOTePIiTHX.

OTxe, cmiJ BH3HATH, IO CyJAOBa IIpakTHKa Hapasi € OuIbII
MIPOTPECHBHOI0, aHDK YMHHE KPHMiHaJbHE IPOIECyalbHE 3aKOHOIABCTBO
(mo HaOyTTd 4YHMHHOCTI TPOIUTOBAHOK pemakmicro 4. 11 cr. 615
KIIK VYxpaian) y miif mIomuHi, OCKITBKH BOHA OLbINE BiOIOBiTae MiKHA-
POIHMM CTaHAApTaM IPOBA/HKEHHS 3a ydacTi JiTed. Y po3pi3i Temropaib-
HOro 3actocyBaHHA Iiei HOpMH, To BAKC Oymno mimkpecieHo, mo BOHA
Habpana unHHOCTI nume 1 tpaBHsa 2022 p., 3 i€l X AaTH HAOpaB YMHHOCTI
1 BIOMOBIOHUN BUHATOK, IepenOadeHuii HuHI B 4. 2 cT. 95 KIIK, BogHOUAC
3rifgHo 3 4. 2 cr. 5 KIIK, momycTuMIcTh TOKa3iB BU3HAYAETHCS MTOJIOKESHHIMU
IIbOrO KOJEKCY, AKi GY/IM UMHHIMH HA MOMEHT iX OTPHMAHHA', a 0TXKe, BOHA
3aCTOCOBHA JI0 MTOKa3aHb, OTPUMAHUX caMe 3 L€l JaTu.

Tomy y acmekTi 3aKOHOJaBCTBa Bxke OyJIM 3aIlpOIIOHOBAHI PEIeBaHTHI
JIOTIOBHEHHSI, a came: 3MiHu 10 cT. 354 KIIK Ykpainu cTOCOBHO MOXIIMBOCTI
3aMICTb JIONIUTY JUTHHM BUKOPUCTATH Bi/I€03aIUC TIOKa3aHb, HE3AJICKHO Bil
TOTO, UM JIONMUTYBajlach JIUTHHA B TEPiOJ] BOEHHOIO CTaHy; INepenadadnTh
MOJJIMBICTh JIOTIUTY JUTHHHM Yy CYAOBOMY PO3IIISAL, JIMIIE SKIIO TPO IIe
3a8BJIEHO MOTHBOBAHE KJIOMOTAHHS, Y SKOMY OOIPYHTOBaHO HEMO>KJIMBICTBH
OTpUMATH a00 MepeBipuTH (PaKTHUIHI JaHi iHITUM YHHOM.

I mpomoHOBaHI 3MiHH O 3aKOHOAABCTBA, i HAasBHA CyZOBa IPAKTHKa,
niarpumana Ha pisHi KKC BC, Bce 01HO CTaBIATH il MUTAHHS peatizallito
npaBa Ha nepexpecHuii gonuT. CiiJl BU3HATH, 110 JJIsl CTOPOHH 3aXUCTY BOHO
TYT, 0€3CYMHIBHO, € OOMEKEHNM 1 YCKIIJHIOE 3aXUCT, 1[0 MOXE MMPHU3BECTH

10 OcobnuBHii pexHM TOCYIOBOTO PO3CIiIyBAHHS, CYNOBOTO PO3IUISAY B YMOBAX
BOEHHOTO CTaHy: HAyKOBO-NPAaKTHYHMH KoMeHTap Posmimy IX-1 KpuminansHoro
MpoLeCyalbHOTO Kojiekey Ykpainu (ctanoM Ha 30 rpynus 2022 p.): eneKTpoHHe BUIAHHS /
I'nosrok 1., Ipo3noe O., Terepstauk I'., @omina T., Poransceka B., 3aBTyp B. Bunanus 4.
Juinpo ; JIsBiB ; Oneca ; Xapkis : XHYBC, JAYBC, 2023. C. 48-51 ; 3aBtyp B.A. [esxki
IUTAaHHS pealizalii IpaBa Ha CIOpPaBeUIMBHHA CyX y KpHMIHaJBHOMY IIPOBaPKECHHI
B YMOBaX BOEHHOTO CTaHy. €Bpomeiicbkuili Bubip VYKpaiHH, pPO3BHTOK HAayKH Ta
HaIllOHaJbHA Oe3leKa B peasisx MacmTabHOl BifiChKOBOT arpecii Ta riao0aibHUX BUKIIHKIB
XXI cromitr» (mo 25-piuus HamionaneHoro yHiBepcutery «Opechka HOpHIUYHA
akageMis» Ta 175-pivus Opecpkoi KoM TpaBa) : y 2 T. : Marepiann MikHap. Hayk.-
mpakt. KoH(. (M. Oneca, 17 uepBus 2022 p.). Oneca : BugaBuuumii nim «['enbBeTrkay,
2022. T. 2. C. 432 ; 3iubkoBcbkuii 1. II. Tpanchopmariss oTpuMaHHsS BepOaTbHOL
indopmanii Big ocoOM y KpUMiHaIbHOMY IIPOBA/DKEHHI IiJj 4ac BOEHHOTO CTaHy.
Ananimuyno-nopisnsnvHe npaso3Ha6Ccmeo. 2023. Ne 1 C. 514-515.
DOl https://doi.org/10.24144/2788-6018.2023.01.89

11 € IPCP. URL: https://reyestr.court.gov.ua/Review/106628514
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no 3BepHeHb no €CIII 3a cr. 6 KonBeHmii mpo 3aXxWCT MpaB JIIOAWHU
1 OCHOBOTIONOXKHUX cB0OO. IIpoTe, 3acTOCYBaHHS ITMX MEXaHi3MiB CTOCOBHO
BIIMOBH Bifl JONUTY JAWTHHH y CYIi € 1 3QJIMIIMTHCS TUCKPELidHUM 1 Mae
OLIIHIOBATUCSI MOMJIUBICTh JIONIUTY ITUTHHH y CYy[i, aJPkKe MOMJIMBI CUTYallii,
KOJIM IUTHHA Oa)kae Ta 37aTHA 0€3 PU3UKY IS IICHXOJOTIYHOTO CTaHy JdaTh
MmoKa3aHHA. Pa3oM 3 TuM, 3BaKar0ud Ha Bpa3HBICTE ab0 0COOIHMBY
Bpa3IMBICTh [IiTCH, OCOOJIMBO HATenmep, B YyMOBaX BOEHHOTO CTaHY,
BIJINIOBiJTHI MeXaHI3MU € HeoOXimHUMH. A oTxe, 3a0e3leueHHs OalaHCy
BINIOBITHUX IHTEPECiB BIMHOCHTBCA JO KOMIIETEHIII caMe Cyny,
a JOTpUMAaHHS 3arajlbHOi CIPaBEINIMBOCTI CYIOBOTO PO3TJLANY OIliHIOBATH-
METHCSI 332 TPHUCKIIAJOBUM TECTOM, 3BHYHUM st mpaktuku €CIUL: (i) um
Oynm mocTaTHI IiJICTaBH HESBKH CBilKa Ta, BIAMOBIAHO, IOITYCTHMOCTI
HeTepeBipeHNX IOKa3aHb CBiJKa, SIKUM HE 3’SBHBCA y CyIOBE 3acimaHHS,
K mokazy; (il) um Oynmm JOKa3W, OTpUMaHi BiJ CBigka, sSIKWH He 3’SBHUBCA
y CYIOBE 3aCiliaHHs, €MHOI0 Ta BUPIMIAILHOO MICTABOIO IS 3aCYyIKCHHS
migcyaHoro; ta (iii) YM MajM Micue JOCTaTHI ypiBHOBaXyrodi (akropw,
30KpeMa HaJiifHI MpolleCyalbHI rapaHTii, 3MaTHI KOMIICHCYBaTH HEONIKH,
3 SKUMH 3iTKHYJacs CTOpPOHAa 3aXHCTy Yy 3B’S3Ky 3 JIOMYCTHMICTIO
HETIePEeBIPEHUX JIOKA3iB, 1 3a0€3MEeYNTH 3arajibHy CHpPaBEIUBICTh CYIOBOTO
posrisiny («CiTHeBChbkMEM Ta YaWKOBCBKHIA TPOTH YKpaiHU», 3asBH
Ne 48016/06 Ta Ne 7817/07).

DOI https://doi.org/10.36059/978-966-397-298-5-73

IF'EHOIIUA B YMOBAX BOEHHOI'O CTAHY

I'purop’esa Mapuna €BreniiBHa
KaHOUOam 1opuoudHUX HayK, OOyeHm,
acucmenmxa kageopu KpUMIHAILHO20 NPasa
Hayionanvhoeo wopuouunoco ynieepcumemy imeni Apocrasa Myopozco
M. Xapkis, Yxpaina

Hopma mpo kpuMiHaabHY BiANOBigaIbHICTh 3a reHoiun B KK Ykpainu
3'SBUJIacsl B pe3yNbTaTi BHKOHAaHHA YKpaiHOIO 3000B'SI3aHHA OO
MPUBEJICHHS CBOTO HAITIOHAILHOTO 3aKOHO/IABCTBA BiIIOBITHO JIO TIOJIOXKEHB
Kongenuii OOH «IIpo monepekeHHsI 3JI04MHY TE€HOLMIY Ta IOKapaHHs
3a HBOTO» 1948 p. (mami — Komsenuis 1948 p.). IIoHATTS IBOTO 3IOYUHY
B cT. III Kongenmii 1948 p. ta ct. 442 KK Vkpainu 3aranom chopmynpoBaHi
TakMM YHHOM, III0 MO’KHA BH3HATH iX JOCHTH IOJIOHMMH 3a 3MICTOM.
s obOcraBuHa CBiguuTh Tpo cHpoOy 3aKOHOAABLS JaTH BHU3HAYCHHS
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TeHOIMy Yy MAaKCHMAaJbHIll BIAMOBIAHOCTI [0 MIiXXKHApOIHO-TIPABOBOTO
MOHATTSA IBOTO 37MOYMHY. Ha mepmmii mormsa, BaXKo IOPIKHYTH
3aKOHOJIABINIO Yy BHOOPI Takoro miaxony. OxHak He BapTo 3a0yBartw, IO Ha
MOMEHT mpuitHATTs yrnHHOr0 KK VKpaiHu KOHBEHIIIIHE MOHATTS TCHOLHUIY
ICHYBaJIO paHiliie i )KOJIHOTO pa3y He 3a3HaBayio 3MiH. [Ipu 1[bOMY CYCHUIBHI
BITHOCHHH, IO 3a0€3MEUYYIOTh O0C3MeKy iCHYBaHHS Oy/b-sIKOi HAI[IOHAIBHOT,
€THIYHOI, pacoBoi 4YM peNiriiiHoi rpymu, sKi OXOPOHSIOTHCS HOPMaMH IIPO
TCHOIHI, YIOCKOHATIOBAIMCS Ta po3BuBaiucs. KonseHis 1948 p. He Mana
MOTEHIlialy IS TOro, MO0 BiANOBIZATH HOBHM BHKIHKaM Y cdepi
3MIHCHEHHS CYCIUIBPHO HeOe3MeYHuX il MpoTH Oe3leku JroacTBa. Takuid
MOTEHIlia)l MaJi HOPMH TPO TCHONHJ Y KPUMIHANBHHUX 3aKOHAX IHIIUX
nepxaB. KpumiHampHI KOZEKCH 3apyODKHHX KpaiH, y SKHX HOpMa IIpo
TeHOITH]T 32 00CATOM BiIpPi3HAETHCS BiJg HOpMH, IO MicTuThcs B KoHBeHmii
1948 p., 3 morIsITy HAYKOBOTO JOCIIIKEHHS, € HAWO1IBIIT [IIKaBUMHU.

Came KpuUMiHaJIbHE 3aKOHOAABCTBO IHIIMX JIEPXKAB MICTHTh MPHKIAIN
3MICTOBHHX 3MIH IIOAO YJOCKOHAJIEHHS HOPMH TIpO KpPUMIHAIBHY
BIJIMOBIJAJILHICT 3a TEHOLU, SKi BPaxOBYIOTh BHIIAJKH BUYMHEHHS I[HOTO
3JI0YMHY, 10 Many Micie micis yxsajdeHHs KonseHuii 1948 p. Ananizyoun
Taki TPUKIATN, MOXKHA  BUSBUTH  HAWIEPCICKTUBHINII  HAMPSIMU
YIIOCKOHAJIEHH HOpMH Npo reHouua B ykpaiHcbkomy KK. Haituacrime
PO3LIMPEHHS. 00CATY MOHATTS T€HOLMIY B KPUMIHAIBHOMY 3aKOHOJABCTBI
IHO3EMHHUX JIep’KaB IMPOBAJANTHCS 332 PaXyHOK BKa3iBKH Ha [iTHHSI, SKi HE
MictaThes B Konsermii 1948 p. Tak, o0'ekTrBHA CTOpOHA TeHOIUAY y CcT. 607
KK Icmanii BkIO4ae Taky O3HAKy, SIK «CEKCyasJbHHH Hamamy . BxazaHwii
y IPUKIAJ NUIX yIOCKOHAICHHS HOPMH IIPO T€HOIUI Ma€ IIiJl COOOI0 TEeBHI
iCTOpUYHI TigcTaBH. 3a3HAYAETHCS, [0 MOl HAa TEPHUTOPIi KOIMIITHBOT
IOrocnasii (1992-1996 pp.), y Pyaumi (1994 p.), Hapdbypi — Cynani
(3 2003 p.) cCynpoBOmKyBamMCS TOPsAn 3 (DI3HYHUM  3HHIICHHIM
MIPEACTaBHUKIB THUX YM IHIIMX TPYN JIIOAECH MacOBHMH 3IBaJITYBaHHSIMH.
3rBayITyBaHHs JKIHOK 3HUINYBAaHOI TPYNHM Yy TaKUX BHIIQJKaX, 3a3BUYaM,
BHCTYIIA€ CHMBOJIIYHHAM aKTOM IiJKOPEHHS BCi€l COLIaNbHOI CIiTBHOCTI .
TakuMm 4MHOM, 3rBajTyBaHHS Ma€ JEIKy COIIabHO-ICTOPUYHY OCHOBY JUIS
TOrO, 100 BHCTYMaTH CIOCOOOM 3iHCHEHHS TEHOLMIY. AJie 3 NpaBOBOI
TOYKHA 30py BOHO Ma€ BOJOMITH 1 TOJOBHOK BiIMIHHICTIO TCHOLNUAY —
CTBOPIOBaTH 3arpo3y ICHYBaHHS HAI[IOHANFHUX, pPAacOBHUX, ETHIYHHX
i pemiritanx Tpym. [llomo HasMBHOCTI Takoi MOXIMBOCTI HAYKOBII
BHCJIOBJIIOIOTH Pi3HI MO3MMii. 3rifHO IIi€l TOYKH 30py, 3TBAITYBAHHS MOXE
3arpo’KyBaTH iCHYBaHHIO HAIllOHAJBHUX, PACOBUX, €THIYHHUX Ta PETIridHUX
Tpym 3 TiACTaB, OO0 HE MiANAAIOTh Mix AiMCHE 3araJbHOBH3HAHE TOHSITTS

! Craniu B.C. Kpuminansamii konexc Koponisersa Iemanis. K. : OBK, 2016. 284 c.
2 Reid-Cunningham A. R. Rape as a Weapon of Genocide. Genocide Studies and
Prevention. 2008. V. 3. P. 280.
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reHonuay. Hampukiaza, y CyCHiIBCTBI, B SIKOMY COIliajlbHa MPHHAIEKHICTH
IUTHHNA BHU3HAYAE€THCS 3a HAIEXKHICTIO WOro OaTbka, y pe3ynbTari
3TBAITYBaHHS HApOIDKYEThCS JIUTHHA, sKa 32 OLIHKAMH OTOYEHHS
CHPUIMAETBCS SIK MPEACTaBHUK YYyXKOi €THIYHOT rpynng. IIpore, 3a3Buuai,
NPEACTABHUKU ETHIYHUX TPYN BU3HAYAIOTHCS Ha MiACTaBl KyJIbTYypHOT
inenTryHOCTI. [lepemkon 11s ineHTH)IKALIT Ta pO3BUTKY KyJIbTypH €THIYHOT
TPYITH, A0 SIKOT HaJIeXKHUTh MAaTH AUTHHU, Y pa3i KOJIW NPHYHHOIO HAPOPKEHHS
JUTHHU CTaJI0 3IBAITYBAaHHS, HE CTBOPIOEThCA. TOMy ICHYe IyMKa,
o 1 3arpo3u Oe3merni iCHyBaHHS eTHIYHOI TpyNd y HaBeIeHOMY MpUKIai
TaKoX He Oyne.

[HmmIM ~ aprymMeHTOM  Ha ~ KOPHCTh  PO3IJIIHYTOIO  CHOCOOY
YIOCKOHAJEHHS HOPMH TIIpO TEHOLMJ € TBEP/UKEHHA, II0 MAacoBi
3TBAITYBAaHHA B IIpOIeci 3MIHCHEHHS TEHOUHWOY MOXYTh Oe3mocepenHbo
BIUIMBATH HA YHCEIBHICTh IMPEICTABHHUKIB TPYIH, KOJIM B IpOIeci
HACWJIBHHUIIBKOTO CTaTE€BOI'0 aKTy JXEPTBI HABMHCHE 3aIlOJIIOETHCS CMEPTh
abo KONmM B pE3yJIbTaTi BYMHEHHs 3TBAITYBAHHS IOTEPIUIINA 3aBHA€ThCS
icToTHa mIKOmAa y BHMIMIsAI mcuxiuHOro um (ismuHoro macmiabcrsa’. Taki
BUIIaJIKH JIOCUTH YacTo OyJIH NMpeaMeTOM PO3IIISLy B MDKHAPOAHUX CYIOBHX
opranax. Tak, MixxHapoaHuii TpuOynan no Pyanni y cnpasi Axaiiesy (Jean-
Paul Akayesu) BkazaB Ha MOXJIMBICTH pO3IJISLy 3TBITYBaHHS Ta
CEKCYaJIbHOTO HACHJIbCTBA SIK TCHOLHWAY, ajie JIMIIE 32 MEBHUX OOCTaBHH:
HasiBHOCTI NPSIMOTO YMHCIy Ta CHELiaJlbHOI METH TEHOIHIY, a TaKOX
HACIHIAKIB y BHUTISAAI ICTOTHHX (I3WYHHX MONIKOMKEHb a00 IICHXIYHIX
p03naz[i35. Taka mo3umis Oyna migTpUMaHa 1 B iHIINX CYIOBUX pO3TIIANaX,
HATpUKIIaz, y crpaBax baracopa (Théoneste Bagasora)®, Kasmrema (Clement

® Obote-Odora A. Complicity in genocide as understood through the ICTR experience.
International Criminal Law Review. 2002. Ne 22. P. 397.

* Fisher S.K. Occupation of the womb: forced impregnation as genocide. Duke law.
Vol. 46, Ne 1. P. 91-133.

® International Tribunal for the Rwanda. Judgment Prosecutor v. Jean-Paul Akayesu
(Case No. ICTR-96-4-T) of 02.11.1998 [Electronic resource]. UNICTR.ORG : ooimiitauit
cailt Mixnapoanoro tpuOyHany mo Pyanmi. URL: http://www.unictr.org/Portals/0/Case/
English/Akayesu/judgement/akay001.pdf

® International Tribunal for the Rwanda. Judgment Prosecutor v. Jean-Paul Akayesu
(Case No. ICTR-96-4-T) of 02.11.1998 [Electronic resource]. UNICTR.ORG : odimiiiauit
cailt Mixnapoanoro TpuOyHany mo Pyanmi. URL: http://www.unictr.org/Portals/0/Case/
English/Akayesu/judgement/akay001.pdf
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Kayishema)’ Tomo. AHanoriuso nuTaHHs Oya0 BHpimeHO MiKHAPOIHIM
CyZOM y CIpaBi PO FeHOIH]] Ha TEPUTOPil KOIHUITHBOT FOrocunaii®.

Sk BumIIMBaEe 3 MDKHApOJIHOI CyNOBOI NPAKTHKH, 3IBalITyBaHHS,
SK CaMOCTiliHa JIisl HE MO)KE€ BUCTYNATH CIOCOOOM 3IiHCHEHHS T'€HOLMIY.
[op'si3aHO e, Ha Haml MOMIAN, 3 THM, L0 CEKCyaJlbHE HACHJIBbCTBO
HE BIUIMBAa€E HA PacoBY NPHHAIEKHICTb O0COOM, a TAaKOX Ha i BU3HAYCHHS
SIK WieHa HaIllOHaJIbHOI, eTHIYHOI uM pemiriiHoi rpymu. Li aii ¢axrudxo
HE 3JIaTHi NMPHU3BECTH 10 3HUIIECHHS Ha3BaHUX T'PYIl, a OTXKE, HE 3aBJalOTh
1 He CTAaHOBIIATH 3arPO3H 3AIOAISTHHS KON 00'€KTY TeHOIUY.

O0’exTHUBHA CTOpPOHA TeHOUHAY, BimmoBigHO 4. 1 cT. 442 KK Vkpainu,
MoJIsira€ B JIisSIHHI, YMHUCHO BYMHEHOMY 3 METOIO IIOBHOTO UM YaCTKOBOTO
3HHIICHHS OyAb-AKOI1 HAIlllOHAJIBHOI, €THIYHOI, PacOBOi UM PENIriiHOI rpynu
MIEBHUM MUIIXOM. 3aKOHOJABEIh BH3HAYMB Ta 3aKpimuB (popMu, sSKi Aal0Th
MOXJIMBICTE 3MIHCHHUTH Take ISHHSI. A caMe: m030aBIIEHHS KUTTS YJICHIB
TaKoi TPYIH; 3aMOIIsHHS IM TSHKKHX TIJIECHHX YIIKOIDKEHb; CTBOPEHHS LIS
TPYIN JKUTTEBHX YMOB, PO3PaXxOBaHMX Ha TOBHE YW 4YacTkoBe i Qizuyne
3HUILEHHS; CKOPOYEHHs JITOHAPOKEHHS YW 3aloOiraHHs HoMmy B Takii
rpy1i ado IUIIXOM HaCWIBHHUIIBKOI Iepeiadi AiTel 3 OfHi€l IPYITH B iHIIY.

Bynp-sike i3 mepesideHUX JisHb MOKE CTBOPIOBATH CKJIAJ 3JI0YHHY
TCHOLM/I B TOMY BHIAJKy, KOJHM THOTEPIJIO BH3HAEThCS o0coba, sKa
HaJIe)KaJla 0 KOHKPETHOI HAI[lOHaJIbHOI, €THIYHOI, pacoBOi YM peIiriiHOl
TPYIIM; KOJNW CYO’€KT 3J0YMHY MaB yMHCEN 1 METy 3HHMIIUTH ONIHY i3
3a3HAYCHUX TPYIT; KOJIH JiTHHS OYJIO OJHHUM i3 CKIIaJOBHX TIOBEHIHKH OCOOM,
HaIlpaBJICHO1 MIPOTH 3a3HAYEHOI rpynng. ToMy 3rBaJITyBaHHS Ta CEKCYaJbHE
HaCHJIbCTBO, BUMHEHE 3 KOHKPETHOIO METOI0, IO BCTAHOBJIEHA Y CKJIai
3JI0YMHY T'€HOLMJ CIiJi BU3HABATH CKJIAJ0BOIO TaKOro 3iouuHy. O4eBHIHO,
o y BiitHi Pocii npotu YkpaiHu ciii BCTAaHOBIIOBATH 00’ €KTUBHY CTOPOHY
3JI0YMHY TEHOLIU/I B TOMY YHMCII 1 TO1, KOJIM BYMHIOBAJIOCS 3IBAITYBaHHS YH
CeKCyaJlbHe HAaCWJIBCTBO IIOJO YKpPalHCBKHX JKIHOK came y 3B 3Ky 3 iX
MIPUHAJIOKHICTIO JAepaBi YKpaiHa, B Mexax peamizauii mOporpamu
neHanmoikamii, o 3a3Havanacs cepei THUX LileH, ski mepecuigyBas IlyTin
BIMPAIOYNCh HA TEPUTOPit0 Hammoi aepxkasu. CIil BU3HABATH 3TBAJITYBaHHS,
SIK TEHOIMJT YKPAiHCBKOTO Hapoxy, sIK OJHH 13 CIOCO0IB 3aBJaHHS >KIHKaM

7 International Tribunal for the Rwanda. Judgment Prosecutor v. Clement Kayishema
and Obed Ruzindana (Case No. ICTR-95-1-T) of 21.05.1999 [Electronic resource].
UNICTR.ORG : odiuiitauii caiit MixnapogHoro TtpuOyHany mo Pyanmi. URL:
http://www.unictr. ISBN 978-5-7681-1072-7

8 Case concerning Application of the Convention on the Prevention and Punishment
of the Crime of Genocide (Bosnia and Herzegovina v. Yugoslavia) Preliminary Objections
of 11.07.1996 [Electronic resource]. ICJ-CIJ.ORG : odiuiiiauii caiit Mi>kHapOIHOTO CyIy
Opranizarnii O6’exuannx Harmiit. URL: http:// www.icjcij.org/docket/files/91/7349.pdf

Jlankin A. B. Ipobnemu kBamidikarii 3mounHy reHouuay. KpuminansHO-paBoBi
BI/ITIOBI/i Ha BUKJIUKH BOEHHOTO CTaHy B YkpaiHi. XapkiB : [IpaBo, 2022. C. 234.
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pi3HOTO BHAY TINECHHX YIIKOMKCHbB, SIKI B AGIKUX BUIAAKAX MOTATIIN Taki
HACIIIKH, K CMEPTh JKIHKH, II0 B CBOIO YEpry MOXKHA Ha3BaTH CIIOCOOOM
3HUILEHHS YKPaiHCHKOTI'0 HapoJy, sIK eTHIYHOI rpynu. PakTH4HO MOCSTaHHs
Ha CTaTeBy HEIOTOPKAHICTh Ta CTaTeBy CBOOO/AY IHKHM B yMOBaX BOEHHOTO
cTaHy Oe3locepeslHbO HalpaBieHe Ha 3HUINCHHS Hallii, sSK Takoi, Ha
BIPOTiZHICTh HECTIPOMOXKHOCTI JKIHKM HApOJUTH B MallOyTHBOMY JiTeil uepe3
KaJILTBO, SIKE CTAJOCS B PE3yJIbTATI 3IBAJITYBaHHS UM IICHXIYHY XBOPOOY, 110
CTaJIa HAaCJiJKOM JIill CEeKCYaJIbHOTO XapaKTepy.

TakuMm dYHHOM, PO3MIMPEHHS TEpeNiKy i, MO MIIagalTh i
BU3HAYCHHS T€HOINIY, HE CYIIEPEIUTh CyTHOCTI IILOTO 3JIOYMHY 1 MOXe OyTH
BU3HAHO JOLUIGHUM IIPH BCTAHOBJIEHHI OO €KTHBHOI CTOPOHM TEHOLHIY,
a TAaKOXX BHKOPHCTOBYBATHCS SIK HAIpsIM MOJEPHi3allii HOPM HPO T'€HOIH]
y BITYM3HSHOMY KPHUMiHAJIHHOMY 3aKOHOJABCTBI.

DOI https://doi.org/10.36059/978-966-397-298-5-74

MPOBJIEMHI IIMTAHHS KPUMIHAJIBHOI BIAITIOBIJAJIBHOCTI
3A MIOPYIIEHHSA HOPM MI’KHAPOJHOI'O T'YMAHITAPHOI'O
IPABA B YMOBAX BIMCBbKOBOIi AI'PECII

Jenucos Cepriii ®enoposnd
OOKMOp 10PUOUUHUX HAYK, Npoghecop,
npoghecop kagedpu KpUMIHATLHO2O HPABA M
Kpuminonoeii gpaxyrememy Ne 6
Xapxiecbko2o HAyiOHAILHO20 YHIBEpCUmMem)y 6HYMPIHIX CNpas
M. Xapkis, Yxpaina

KoBanenko Haraais OsexcanapiBHa

KaHOUOam 1puOUdHUX HAYK, OOYeHm, A08OKAMm
M. Kuis, Ykpaina

Kpuminanizamis cycminpHO HeOe3NMeYHUX [isiHb, IO MAarTh MICIe
Yy CYCHIIBCTBI, Bifirpae NpOBiAHY pOJb cepen 3aco0iB BIUIMBY Ha
3NIOYMHHICTE , Y TOMY YHCIi, KOJIH HAEThCS TMPO MOPYIICHHS IPHUIIHCIB
MDKHapogHOTO TryMaHitapHoro mpaBa (mami — MITI). OcrtanHe, y cBOIO
4epry, MICTHTb 3HAUHUL KOMNIEKC MiNCHAPOOHO-NPABOBUX HOPM, WO

! Opnean A. M. (2003). Couiansa 0GyMOBIEHICTs KPHMIHAMI3AII] Ta KPHMiHATEHO-
HpaBOBa XapaKTEPUCTHKA TOPTiBIIi JIFOABMH : JHUC. HA 3M00YTTS HAyK CTYICHs KaH[. FOPHI.
Hayk : 12.00.08. Xapkis, C. 59.
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BH3HAYAIOTh JiAHHSA IHOWBIAIB SK cepio3Hi mopymeHHs MITI (micms
npuiHATTS [JJogaTkoBoro mpoTtokoiry I 1977 poky BOHM BU3HAYAIOTHCS TAKOXK
SIK BIHCBKOBI 37104MHU Ta iHII TopyuenHs MI'TI).

Sxmo go 2022 poxy nHopmu MI'TI, Buxoasiuu 3 iX TOJOBHOI METH Ta
cdepu 3acTocyBaHHsI, OyJIH, epeayciM, NPeJMETOM TEOPETUIHUX JHCKYCIH,
TO 3 24 motoro 2022 poky y 3B'I3KYy 3 BIIICEKOBOIO arpeciero pociicbKol
¢denepanii npot YKpaiHM Ta BBEICHHSIM B JEpXaBi BOEHHOTO CTaHy,
MUTaHHA KPUMIHAIBGHOI BIiIOBIJAJFHOCTI 3a Taki 3JIOYMHU HAOyIH
IPAKTHYHOTO 3HAYCHHS °.

KpuMiHanbHe 3aKOHOIaBCTBO YKPAiHU € YaCTHHOIO 3arajibHOT CHCTEMHU
MIPOTHAll Ta TOKapaHHS 3a BUYMHEHHS BIHCHKOBMX 3JIOYMHIB. YKpaiHa, SK
yaacHus JKeHeBChKHUX KOHBEHIIIN PO 3aXUCT KePTB BilfHU Ta J{ogaTKOBUX
NIPOTOKOMIB /0 HHX, IIOBHHHA 3a0€3MEYUTH BHMKOHAHHS MIiKHAPOTHUX
3000B’s13aHb, 10 BHUIUIMBAIOTH 3 VyYacTi B HHX, 30KpeMa, MO0
BIPOBAJPKEHHS BIJIIOBIIHOTO HAIlOHAJBHOTO 3aKoHOAaBcTBa. Came uepe3
BHYTPIIIHBOIEPKaBHI MPABOBI 3aCO0KM HAJIEKHUThH 3a0€3MeUyBaTH peatizaliio
NPUHIMUITY HEBIIBOPOTHOCTI KPUMiHAJIBHOI BIAMOBIIAaIbHOCTI Ta MOKApaHHS
3a IOPYIIEHHS HOPM MITE.

Bignosimao mo 4. 1 cr. 2 KK VYkpalHu miICTaBOWO KPUMIHAIEHOL
BiJINIOBIJJIFHOCTI € BYMHEHHSI 0COOOI0 CYCIUILHO HEOE3IEUHOTO JisIHHS, SKe
MiCTHTB CKiaj 3moumHy, mepenbadeHoro muM Komekcom’. OTike, €amHOMO
MICTAaBOIO ISl BH3HAHHA CYCIIUIBHO HEOE3NEeYHOTo MisSHHSA 3JI0YMHHHUM
€ #oro BKIItOYeHHS 10 mepeniky 3mounHiB y KK Ykpainu. [Tocrae muranHs:
YM MOXKHA TIPUTATHYTH OCOOY O BiAIIOBINANBHOCTI y pa3i cepiio3HOTO HUH
igmoro mopymenas MI'TI, He mependaueHoTo SIK 370YHWH y HAI[iOHATEHOMY
3akoHomaBcTBI? Um € migcraBu ans ii Bugaui Ta pO3IISLy  CHIPaBU
MixXHapoIHUM KpUMiHaNbHUM cynom? Buxopsuu 31 3micty u. 1 cr. 10
KK Ykpainu, rpomansan Ykpainu ta ocoou 0e3 rpoMajsiHCTBa, 110 MOCTIHHO
MIPOKUBAIOTH B YKpaiHi, SIKI BUYMHWIM 3JIOYMHHU 11032 MeXaMH YKpaiHu, He
MOXYTh OyTH BHJaHI i1HO3E€MHIl JepKaBi JJIsl IPUTSATHEHHS 10 KPUMiHAIBHOT
BIJIMIOBITAJILHOCTI, a JUI MPUTSITHCHHS JO KPUMIiHATBHOI BiNIMOBINANTBHOCTI
B YKpaiHi He Ma€ NIPaBOBUX ITiJICTaB.

UnHHHAN KpUMIHAIBHUHA 3aKOH BiOOpakae Ty 3HA4Hy poOOOTY, SKY
OyJl0 TIPOBEJEHO 3 METOI0 NMPOTHIIl Ta MOKapaHHS 3a CEpHO3HI Ta iHII
mopymenas MI'TL. 3okpema:

2 IIpo 3atBepmxennHs Ykazy [Ipesunenta Yikpainu «IIpo BBeneHHs BOEHHOTO CTaHy
B VkpaiHi»: 3akon Ykpainu Big 24.02.2022 Ne 2102-1X. URL: https://zakon.rada.gov.ua/
laws/show/2102-20#Text (nara 3Beprenns: 07.04.2023).
s I'pymko M.B. (2022). MixxHaposHe ryMaHiTapHE IPaBO : HABYAIBHO-MCTOANIHUN
mociouuk / 3a pea. O. B. birusika. Oneca : Bun. aim «['enbBerukay, C. 84.
* Kpuminamshuii konexke Yipainu Bix 5 keitas 2001 poxy. URL: https://zakon.rada.gov.ua/
laws/show/2341-14#Text (nara 3Bepuenns: 5.04.2023).
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1. Y fioro HOpMax peami3oBaHO NPUHYUN HEe3ACMOCYBAHH CHPOKI6
dasHocmi 00 3104uHi6 npomu mupy ma besnexu noocmea. BiamosigHo 10 4.
5 cr. 49 KK Ykpainu nependaueHo BUKIIOUEHHS 13 3arajisHOTO IpaBmiia Mpo
JABHICTh MPUTATHEHHS 0 KPUMIHAJIBHOI BIiAMOBIMAIBHOCTI i OCIO, sKi
BUMHHJIM OCOOJUBO HEOE3MEUHi 3JI0YHHU MPOTH MHUPY Ta OE3MEKH JIIOJCTBA,
nependaveHi y crarrsax 437-439 i wactuni nepmiit crarti 442 KK Ykpainn.
Ile 3MeHmIye BIpOTiAHICTE YHHKHEHHS BiJIIOBIIIBHOCTI Ta IIOKapaHHS
BUHHUMH 0CcO0aMH.

2. Crarri 402 (memoxopa) ta 403 (meBukonanHs Hakazy) KK Ykpaian
nependavyaoTh KPUMIHATHHY BiIIOBiTaBHICTH 32 BiIMOBY BUKOHATH Haka3s
HavaJbHUKA MUIIXOM Jii a00 Oe3misumeHOCT. PasoM 3 TiM, fmeThest uie mpo
BiIMOBY BiJl BUKOHAHHS 3aKOHHO20 Haka3zy. Y pa3l )k HE3aKOHHOCTI HaKazy
YU PO3MOPSIKEHHS BiANOBIJAIBFHOCTI MIIUIATa€ HE JIMIIEC HAYAIbHUK, SKHA
foro BimmaB, a W BIHCHKOBOCITY)XOOBEIb, KOTPHH TaKWii Haka3 BUKOHAB.
[Monpaema, 3rigHo 3 4. 5 cr. 41 KK VYkpainm y pasi 00’€KTHBHOTO
HEYCBIIOMJICHHS IIiJUIETJIMM 3JIOYMHHOCTI HaKazy 4YM PpO3MOPSDKEHHS 3a
JUSIHHS, COPSIMOBaHI Ha HOTro BUKOHAHHS, OyJe BiAIOBiIaTH TUIbKH 0cC00a,
110 Bijyiasa 3J0YMHHMHN Haka3 abo po3mnopsypkeHHs. TakuM 4WHOM 3HAMIIOB
CBO€ BIIOOpaXEHHS NpuHyun GiON0GIOANbHOCMI HAYATbHUKA 30 6UOAHHS
3/I0YUHHO20 HAKA3Y MA BION0GIOAILHOCHI 0COOU 3 1020 GUKOHAMHS, SAKWO
ceidomutl 8ubIp Pakxmuyno 6y8 MONCIUBULL.

3. CrocTepiraersCst TEHICHIIS KPUMiHAJIBHO-TIPABOBOTO 3aKPIIJICHHS
MPUHITUITY YHIBEpCaJIbHOI FOPUCAMKIII, OCHOBOIO SKOTO € 1ii pPO3MOB-
CIOIDKEHHS Ha cepiio3Hi mopymreHHs JKeHeBChbKMX KOHBEHIIH Ta [IpoTokomy
I, a B okpemmx BHIAAKax i Ha 3JO0YHMHHI TiSHHS, BYMHEHI y Tepiof
HEMDKHaPOIHOTO 30pOHOI0 KOHQIIIKTY.

VYTiMm, TOpsA i3 MO3UTUBHHUMH 3MiHAMHU CJIiJ BKa3aTH ¥ Ha cymmesi
HedoniKy HAIlOHAJBHOTO KPUMIHAIBHOTO 3aKOHO/aBCTBa Liil cdepi. o Hux
CIIiJl BITHECTH TEPMIiHOJIOTIYHY HEBHU3HAUCHICTh, HaJaHHSI OKPEMHM 3JI0YH-
HaM BJIACHUX ()OPMYJIIOBAHb Ta MPUCTOCYBAHHS X IO BJIACHOT KOHIEMIT
MOKapaHHsI, KPUMIHANI3AIi0 HE BCIX 3JI0YUHIB, NepeadaYeHUX Yy BIAMOBII-
HUX MDKHApOIHMUX JOKyMEHTaX, BHUKOPHCTaHHS TIPaKTHKW 3arajbHOTO
BiZICHUIaHHS SIK HOPMOTBOPYOTO IMiAX0AY. 30KpeMa CIliji BKa3aTH Ha:

1. BimcyTHiCTP €IUHOTO MIAXOLYy 1O BHU3HAYCHHS TEPMIHIB,
BHKOPHCTOBYBaHHX y MikHapomgHux yromax ta y KK Ykpaiau. Tak, meperik
BIMICPKOBHUX 3JI04HHIB, 1m0 MicTUTbCA y po3mini XIX KK Vkpainu, 3HagHO
BiZIPi3HSIETHCS BiJl TEPEINiKy BifICBKOBUX 3JIOYHMHIB, iependadeHux y JKenes-
CHKMX KOHBEHISIX Ta y 4. 2 cT. 8 Pumchkoro craryry®. Okpemi 3m0unHHi

® Rome Statute of the International Criminal Court (Rome, 17 July 1998) URL:
https://web.archive.org/web/20160422075501/https:/treaties.un.org/Pages/ViewDetails.asp
X?src=TREATY &mtdsg_no=XVIlI-10&chapter=18&lang=en (nara 3sepHenns: 07.04.2023).
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nisiaast, ski MITTI BimHocuTh 1m0 Kateropii BilicekoBux, KK VYkpainu
KIacu}iKye SK 3JOYHMHU MPOTH MHUPY, OE3MeKH JI0ACTBA Ta MIXKHAPOTHOTO
npaBonopsaky (po3nin XX), oqHOYacHO Jarouyu BH3HadeHHs y 4. 1 cr. 401
MOHATTIO «BIMCHKOBHMM 3JI0YMH», SIK€ HE BIAMOBIZAE 3MICTOBI, IO
BKJIaJJA€ThCS Y 1IeH TepMiH B MIDKHAPOAHUX JIOKYMEHTAX.

2. IlpoGneMHMM BWAAETHCS MiAXiZ YKPaiHCHKOTO 3aKOHOIABIS 10
tumizanii nopymens MITI y kpumiHaIbHOMY 3aKOHONABCTBI. YKpaiHa
BITHOCHUTBCS JI0 KaTeropii KpaiH, siki 0epyTh 0 yBaru MiKHapOJHY CHUCTEMY
BHU3HAYCHHS MOPYIICHD, MAIOTh HaMip aJanTyBaTH Ii IO CBO€I BHYTPIITHBOL
CUCTEMH, alie JalTh iM BIacHi (popMyIIFOBaHHS Ta MPUCTOCOBYIOTH iX IO
BIIACHOT KOHIIENIi ToKapaHHsi, ake Biamosinai Hopmu KK Ykpainu mictars
JIOCUTh CHIpHY «IepeTHmi3amifo» 0araTbox IOpYyIIeHb, BHU3HAYCHUX
MDKHAPOTHUM IPaBOM, JONOBHEHHX 1HITUMHU 3JI0YMHAMHU.

Hanpuknan, KK  Vkpainm ©He  mepenbagae  KpHMiHAIBHOL
BIJMOBIJAJILHOCTI 3a amapTein Ta iHII HEeryMaHHI Ta 3HHUINYIOYi Iil, 110
00paXaloTh JIIOJCHKY TiJHICTb, 3aCHOBaHI Ha pacoBiii JAMCKpHUMIiHAI]
(. 4 cr. 85 Ilporokony I). Un MokHa BBa)KaTH 1€ BiIMOBOIO 3aKOHOJABIIS
KpUMiHai3yBaTH TaKi 1ii? 3 OfHI€] CTOPOHH, KPUMIHAIBHE 3aKOHOJABCTBO
VYkpaiHu BxKe BCTAaHOBWJIO BiJNIOBINAIBHICT 338 MOPYIIECHHS PiBHONPABHOCTI
TPOMAJISH 3AJIC)KHO BiJ X pacoBOi, HAIlIOHATIBHOT HAJIC)KHOCTI a00 CTaBJICHHS
1o peunirii y cr. 161 KK VYkpainy; 3 iHmoi — y niif crarti sk kBajidikyroda
O3HaKa He TependadacThcsl BUMHCHHS BiMIOBITHUX 3JOYMHHUX JiH MiA Yac
30poitHIX KOH(IIKTIB, a KBali(ikOBaHHH Ta OCOONMBO KBali(iKOBaHHN
ckiaamu 1mporo 3mounHy (wd. 2, 3 cr. 161 KK Vkpaian) nepenbauarors
BiJIOBITAJIGHICTD Y BHUTIISAAI TI030aBICHHS BOJIi HA CTPOK IO II’SITH POKIB, IO
O3HAayYa€ BIJHECCHHS I[bOI0 [ISHHS 10 KaTeropil 3JI0YHHIB CepeaHbOT
TSKKOCTI, BIAMOBIAHO A0 Kiacudikariiii 3mouunHiB (4. 3 ct. 12 KK Ykpainn).

VYTiM, Ha TPAKTUI[ HEBKIIOYCHHS [0 HAIlOHAIBLHOI THII3alii YCixX
BHU3HAaHMWX MDKHapoOJHHM IPaBOM IOpPYLIEHb Yy IMOBHOMY 00Cs31 O3Hayae
HEBHKOHAHHS JIep’KaBOI0 CBOIX 3000B’s3aHb II0JI0 BBEJCHHS HEOOXIIHOTO
3aKOHOJIaBCTBA.

3. Buknukae 3anenokoenss obpanunit y KK Ykpainn croci6 omucanus
O3HaK OKPEMUX 3JI0YHMHIB, 1[0 MAIOTh 03HAKH CEPHO3HMX Ta IHIINX ITOPYLICHb
MI'TI. BukopucranHsi 5K HOPMOTBOPYOTO ITIXOy 3arajbHOTO BiJCHIAHHS,
MPUHHATHOTO TEOPETHYHO, Ha MPAKTHIIl MOXXE BHUKIMKATH TPYAHOIII Ha
KIITaNT BU3HAYECHHS MDKHAPOJTHOI YTOAH, AKa Iepeadadae BiAIOBiIalbHICTh
3a TOM UM iHIMMWKA BHJ 3JOYHHIB, i HaBiTh YHEMOXJIMBHTH KpPHUMiHAJIbHE
MePeCiTyBaHHs Ta MPUTATHEHHS 0 BIAMOBITATBHOCTI Ta MOKapaHHS OcCi0,
BHHHUX Y X BUMHEHH.

Hanpuknan, y 9. 1 cr. 438 KK Vkpainn (Ilopymienas 3akoHiB Ta
3BMYaiB BIHHM) KPUMIHAIBHY BIANOBINAJbHICTH MEpe0aYeHo 3a «GKOPCTOKE
MOBOKEHHSI 3 BIHCHKOBOMOJIOHEHUMH a00 [HMBIIGHUM  HACEJICHHSM,
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BUTHAHHS [UBUILHOTO HACEJICHHs JUIS MPUMYCOBUX POOIT, po3rpadyBaHHs
HAalliOHANBHUX LIHHOCTE Ha OKYIMOBaHId TEpUTOpIi, 3aCTOCYBaHHs 3acO0iB
BEJICHHS BIMHHM, 3a00pPOHEHMX MIKHAPOJHUM IPAaBOM, IHINI MOPYIIECHHS
3aKOHIB Ta 3BMYAiB BiifHHM, 110 mepeadaueHi MiXXKHAPOJAHUMHU JOTOBOPAMH,
3rojja Ha 00OB’sI3KOBICTh SIKUX HajgaHa BepxoBHorw Panoro Ykpainu, a Takox
BiJIJIaHHS HaKa3y PO BYMHEHHS TaKUX Jii».

HaBiTe Ha mepmuii WO JUCIO3MINS 1€l HOpMH TOTpedye
BUpILIEHHsI, IPUHAHMHI, TPhOX MPOOJIEMHHX MUTaHb: 1) YM 3aCTOCOBYETHCS
BOHA JIMIIE O MIKHAPOJHUX 30POIHUX KOH(QIIIKTIB, YA PO3MOBCIOKYETHCS
1 Ha BHYTpimHI 30poitHi KOHMIIKTH?; 2) sAKi il OXOIDIIOIOTHCS MOHITTIM
«0CcO0NHBa KOPCTOKICT» (71 3amo0iraHHsA PO3IIHPEHOMY a0 3BYKCHOMY
TIyMadeHHIO [[LOTO TEPMiHY, a, BIAMOBIAHO, i caMoro 00’€KTy 37I04YNHY)?;
3) domy o mepenmiky cy0’€KTiB BiTHOCHH, Ha SKi HOCSTAlOTh BiAMOBiIHI
3JJ0YMHHU, BITHECEHO JIMIIE BIHCHKOBOIOJIOHEHUX Ta LMBUIbHE HaceJeHHS?
30KkpemMa, y pasi JKOPCTOKOTO TIOBODKEHHS 3 IHTEpPHOBAaHMMH oOcobamu
3actocyBatn cT. 438 KK VYkpaiHu € HeMOXJIMBUM uepe3 BKa3iBKy Ha
cHeuiaibHUd  Cy0’€KT  3704MHY. BpaxoBylo4uM Takok  HEJIOCTaTHIO
00i3HaHICTh 0Ci0, SIKi NMPOBOJATH NMPOBADKEHHS Y CHpaBi Ta 3AIHCHIOIOTH
NpaBOCY /s, Y MDKHAPOJAHUX KOHBEHIIIMHMX Ta 3BHYA€BHX HOpPMax IIpo
3aKOHHU Ta 3BMYai BiffHHU, LIIIKOM MOXKJIMBOIO BUJAETHCS CUTYallisl HEBIPHOTO
PO3YMiHHSI IIi€] HOPMHU Ta YHUKHEHHS BiJIIOBITAIHOCTI 3a 3JI0YMHHI JiSTHHS,
npsMO He nependaveHi ii Aucrosumiero.

3 ormagy Ha BUKIANCHE, OYEBHAHOIO BHUAAETHCA HEOOXiTHICTH
MOJANBIINX I'PYHTOBHUX JOCITIDKEHb AJISI BUPIMICHHS NPOOJIEMHUX THTaHb
iMmmiemenTanii  HopM  MITI 1m0  HamioHaNBHOTO  KPHUMiHAIBHOTO
3aKOHO/IaBCTBA 3 METOI BUKOHAHHS MKHAPOJHHUX 3000B’s13aHb Y KpaiHH.
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KOJIABOPAIIVMHA JISJIBHICTH YV CEPEJIOBHIII
MIPEJICTABHUKIB PEJITTHHAX OPT AHI3AILIIM:
KPUMIHAJIBHO-IIPABOBUI ACITEKT

Ky0ix Banepiii CepriiioBnu
BUKOHABYUL OUPEKMOD
1O «Acoyiayia napoonux oenymamie Yxkpainuy
M. Kuis, Yxpaina

KpuMminanbHO-IpaBoBa KBaJIiikallis MpaBOMOpPYLIEHb 3a O3HAKaMH
KonabopauiifiHol AisibHOCTI HaOyla CBOTO PO3MOBCIO/IKEHHS 3 MOMEHTY
YXBaJICHHsI 3MiH 1 JoroBHeHb y KpuminaneHuil konekc Ykpainu 3 Oepesns
2022 poky’, sixi HaGymu umHHOCTI 15 Gepesns 2022 poky. o po3pobku wiei
HOPMH JOKJIIA 3yCWIUISI HapoAHI JemyTaTd YKpailHM UYMHHOTO Ta
TIOTIEPE/IHIX CKIIMKaHb, TPOMAJICHKI Aif4l Ta HAYKOBII, Cepell IKUX HOTPiOHO
BigzHauntu npod. 1.O. MamonroBa Ta kaua. ict. Hayk M.C. KpaBr{eHKaz,
KOTpi 3aCTOCYBaJIM HAyKOBHMH IHCTpyMEHTapiii y mpoueci (hopMyIItOBaHHS
3aKOHOMIPHHMX acCIeKTiB KoylabopamiidHOl AisuIbHOCTI. 3arajiom, Micis
POCIiCEKOTO BTOPTHEHHS J1aHa HAyKOBa MPo0JieMaTHKa Ha0yla akTyaIbHOCTI
y CydaCHHX HAyKOBUX JOCIHIIKEHHSX, IPO IO CBiAYATh YMCIIEHHI HAYKOBI
PO3pOOKH, 30KpeMa Takux HaykoBIiB, ssk O.M. Hansuesa, K.JI. SHimeBcbka
Ta iHII, BOAHOYAC HEJOCTATHBO JOCIHIPKEHOI 3aJMIIAETHCS MPOOIeMaTHKa
KPUMiHaJIbHO-TIPABOBUX AaCIEKTIB 3JiHCHEHHs KoJabopamiiHOl isiIbHOCTI
MpeACTaBHUKAMH peJiriiHuX Teduil B VYkpaiHi Ha cydacHOMy ertari
JIep’)KaBOTBOPEHHSL.

JloinpHO 3BepHYTH yBary Ha Toi (akr, o BiifHa pocii mpoTH YKpainu
TPUBAE 3 MOMEHTY IOYaTKy 3axoruieHH Kpumy y moromy 2014 poky iy
MOJJaNIbIIOMY 3aXOIUIeHHs JacTHHM [loHOacy, ajie 3 MOMEHTY MOYaTKy Ii€l
arpecii B VYkpaini Oyna BIiICYyTHS KpUMiHaJIbHAa BiJNOBIZANBHICTE 32
KOoMabopamiiHy [isUTBHICTh, IO TPH3BENO 10 (OPMYBaHHS IOTYTTS
Oe3kapHOCTI 3a Taki [ii 1 fK HACIHIOOK — TIOIMPEHHS KoJabopariiftHoi
OISUTBHOCTI K HAa OKYNOBAaHWUX TEPHUTOPIAX, TaK 1 Ha TEPHUTOPIAX,
MiIKOHTPONBHUX YKpaiHi. BincyTHicTs BimmoBimambHOCTI 3a Koiabopa-
LIOHI3M CcTaja MArpyHTAM it (OPMYBaHHS POCISIHAMH L0 Mepexi

! 3akon VYkpainu «IIpo BHECEHHS 3MiH 10 JESIKUX 3aKOHOAABYMX aKTiB YKpaiHU 1010
BCTAaHOBJICHHSI KPUMiHAJBHOI BiJIOBiZaNbHOCTI 3a Konabopariiiny misipHicTe» URL :
https://zakon.rada.gov.ua/laws/show/2108-20#Text

IIpoekt 3akoHy mNpo BHECEHHS 3MiH J0 JESIKHX 3aKOHOJABYMX akTiB (LI0A0
BCTAaHOBJICHHsI KPUMIHAJIBHOT BiANMOBIAJILHOCTI 3a KoJ1abopauiiiHy AisibHICT) 5144 B
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areHTypH, mo 3 24 Oepe3ns 2022 poky CyTTEBO AOIOMOTalia y IPOCYBaHHI
POCIHCBKMX BIMCBK 1 3aXOIUICHHI YKPaiHCBKHX TEPHTOPiH, BIIAIITYBaHHI
MacOBHX CTpaT HaceJIeHHs, Y YOMY iH(OpPMaliifHO JomoMarajii OKyInaHTam
KOJIaOOpaHTH, a TAKOX IHIIUX JKAXJUBUX HACTIJKIB LUX 3JIOYMHIB MPOTH
JFOJCTBA 1 JIFOJSIHOCTI.

Craructuka KpHMiHaJBHHX TPaBONOPYIIEHb, MpPEACTaBieHa €IUHUM
JIep)KaBHUM PEECTPOM CYIOBHX pillleHb, HaJa€e MOXIJIMBICTh KOHCTaTyBaTH
TOW (haKT, IO YMCETHHOIO KAaTeropielo rpoMajisiH, siKi OTPUMaId BUPOKH 32
KOJa0OpamiiHy MOisUIBHICTE € TPENCTABHUKH PENITridHUX TPOMAaIChKUX
opraHizaniii. 3 peecTpiB KpUMIHAIBHHUX CIIPaB, PEECTPY CYJAOBHUX pIIIeHb Ta
BIIKPHTHX JDKEpeNl MacoBOi iH(opMallii HarysIHO BUIHO, IO MPEICTaBHUKA
YKpalHCBKOi TPaBOCIAaBHOI IIEPKBH, MIiAMOPSAKOBAHOI MOCKOBCHKOMY
maTpiapxary, CHCTEMATHYHO 3IIHCHIOIOTh KoJabopamiiiHy misUuIbHICTH —
Ha MacOBHX MOJHTBaxX MyOJIiYHO 3amepedyroTh 3AiiHCHeHHs 30poiHoi arpecii
npotu Ykpainu (dactuHa 1 cr. 111-1 KK VYkpainn), 3ailicHIOI0Ts niepeaady
MaTepiaIbHUX PECYypCiB  HE3aKOHHUM  30pOWHUM YH  BOEHI30BaHUM
(hopMyBaHHSIM, CTBOPEHUM Ha THMYacOBO OKYIOBaHiil Tepuropii (uactuna 4
cr. 111-1 KK Vkpainm), 3abe3neuyiorb 3JilicHeHHs iH(opMmamiiHol
JUSUTBHOCTI y CIIIBOpAlll 3 JIepXKaBOIO-arpecopoM Ta/abo Horo okymnariiHOo
aJIMiHICTpAITI€r0, CIIPSIMOBAHKX Ha MiITPUMKY JIepKaBU-arpecopa (dyactuHa 6
cr. 111-1 KK VYkpainu), Konu THpoBOJATH ariTamilo 3a MIATPUMKY Tak
3BaHOTO «pyckoro Mipa». IlpeacraBHuMKM wi€l perniridHOi opranizamii
BUMHSIIHN 1HII 3JI0YHMHH, SKi € OXHOPIAHAMH 3 KOIAOOpaIlioHi3MOM, 30KpeMa
€ goBefeHi (Qakth TOCiOHMIITBA JepkaBi-arpecopy (crarts  111-2),
mmuryHCTBO (ctatTst 114), myGmiune iHGOpMyBaHHS IpPO MEepeMilleHHs abo
poamitienns 36porinux Cun Ykpainu (114-2). O1xke, Taki 3104MHH TOBOPSITH
PO CHUCTEMHICTh, IO 3YMOBIIIOE BHECEHHS JONMOBHEHb y KpuMiHambHHI
Komekc YkpalHM BIJHOCHO maHOi Kareropii rpomansH. Bomnouac Ha
TUMYAacOBO OKYMOBAaHUX TEPHUTOPISIX Taki TNPEICTaBHUKH IEPKOBHUX
opraHizamiii, OKpiM BHILEHa3BaHHX 3JIOYHMHIB, JyK€ 4YacTo 3a0e3MedyroTh
JIOTICTHKY TepecyBaHb IiJPO3JUTIB OKYyMaI[lfHUX BIMCHK, Ha JEOKYNOBaHil
XepCOoHIIMHI JTy’Ke YacTO BHSBJSUIM KaTiBHI y NMPHUMIIMIEHHAX LEPKOB JAHOI
TPOMaJICHKOI peiriiHoi opraHizarii.

3 oAy Ha BHUIIE3a3HA4YeHE, JOLUIBHO TaKOXX OKPEMOIO YacTHHOIO
IOJTATH KaTEeTOPif0 MpPEICTaBHUKIB TPOMAICHKUX PpENirifHUX oOpraHizallii,
OCKUITbKM BYMHEHHS KOJaOopamiiHoi MiSUTBHOCTI Ha THi QyXKe IMiIBUIICHIX
PENITifHAX TOYYTTIB BIpSAH i3 IIMPOKHM COI[iaIbHUM OXOIUICHHSM TaKOX
noTpedye OKpeMOi KpIMiHAIBHO-TIPaBOBO{ KBaJTi(hiKarlii.
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PE®OPMYBAHHS KPUMIHAJLHOI'O IIPABA YKPAIHU:
BUKJIMKU BINHU

Ilerpummn Hazap AnppilioBna
cmyoenm 4-020 Kypcy 1opuoudno2o gaxyivmemy
JBH3 «Yorczopoodcwruti nayionanvHuil yHigepcumenmy
M. Yowceopoo, Vrpaina

P0o3BHUTOK CyCHITBHHUX BiJJHOCHH 30KpeMa B IUIOLIMHI KPUMIHAIBHOTO
mpaBa Ta MPOIECY, IO BHHUKIM B yMOBax BIHHM Ta HamaHHS YKpaiHi
CTaTyCy KaHAWJIAaTa Ha WIEHCTBO B E€BpONEHCHKOMY COI03i, JEMOHCTPYE
TOCTPY HEOOXiJTHICTh, HaBiTh B YMOBaX BilfHHM, NPOJOBXEHHS CHCTEMHOI
po3po0ku peopMyBaHHS 3aKOHY PO KPHUMIiHATBHY BiITOBINATBHICTb.

Lli 3MIHUTH TIOBWHHI B TIOBHIM Mipi OXOIUTFOBATH Ti MiSHHS, SKi CBOIM
JECTPYKTHBHIM XapaKTepOM HECYTh BUCOKHI piBEHb CyCITUIbHOI HEOEe3MeYHOCTI,
ajle He OTPUMYIOTh HAIEKHO! KPUMiHAJBLHO-TIPABOBOI OMIHKW. PeamizoByBaTH
3araJbHONPABOBUI TIPUHIIUIT CTIPABEUTMBOCTI Ta CIIIBMIPHOCTI — BiATIOBITHICTH
MDK BYMHCHHUM KPHMIHAIGHAM TIPABOTIOPYIICHHSM 1 TOKapaHHSIM, IO
NPU3HAYAETHCSA, TOOTO BHXOMUTH 3a MEXKI HOPM MaTepiaibHOrO IpaBa
1 peasi3oByBaTUCs Ha MPAKTHIIl CY/IAMU B MEXKaX KPUMIHAJIBHOTO MPOLIECY.

3 orsiiy Ha MPaBOMOPYLICHHS, 30KpeMa 3JI0YMHH MPOTH MHUPY,
0e3IeKH JII0JICTBA Ta MI>KHAPOJAHOTO MPABOMOPSIIKY, SIKI CKOIOIOTh POCIHCHKI
OKYMNaHTH Ha TepuTOpil YKpaiHu Ta MparHeHHs BCi€l MKHAPOAHOI CIIIJIBHOTH
pillyde 3acyIUTH TaKH 3JI0YMHH, JaTH HAJEeXKHY KPUMIHAIbHO-TIPABOBY
ouinky. ToMmy Tmocrae TMTaHHS IMIUIEMEHTalii B  KpHUMiHAJIbHE
3aKOHO/IABCTBO YKpaiHW IPaBOBHX HOPM, SIKUMH TIIOCIYTYIOTH KpaiHu
MDKHapOJHOTO  CIIIBTOBAapHCTBA, JI€¢ BAXJIMBY pOJIb y BH3HAUCHHI
MDKHAPOTHUX KPHUMIHAIBHUX MpPaBONOpPYIIEHb 3aiiMae PUMCBKHH CTaTyT
(mam — PC), sxuii € 623010 17151 MDXKHAPOJHOTO KPUMiHAIEHOTO TIPABOCYIIS.

[MuTanHs iMIUIEMEHTAIlii IHOTO MIKHAPOAHOTO JOKYMEHTY YKpaiH-
CHKOIO JICP)KAaBOIO HE € HOBUM, a/pke YKpaiHa moci Woro He parudikysana,
X04Ya el MKHApOTHHHA JOTOBIp, SIKUI 3aCHyBaB

Mixnapogauii kpuminansaui cyn (zani — MKC), O0yB npuitHaTHil Ha
JUIUIOMaTHYHIH KoH(pepeHuii B Pumi 17 nunas 1998 poky i HaOpaB 4MHHOCTI
3 1 munas 2002 poky.

Patudikanis PC € B mepeniky 3aBnaHp YKpaiHM MICIIS IiJIIHCAHHS
yrogu mpo Acomianito 3 €C 2014 poky Ta HaOpaHHS crarycy KpaiHH-
KaHJIIaTa Ha WICHCTBO y €BporeiickkoMy coro3i y 2022 porti.
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Jocimkyodn T1polec iMIUIEMEHTAlil Mi>KHAPOAHO-NPAaBOBOI HOPMHU
MOJKHA PO3IUIMTH IMIUICMEHTAIIF0 Ha [BI OCHOBHI dYacTuHH. Ilo-mepie,
Jiep)kaBa MOXKE BKJIIOYMTH B CBOE IPaBO HOPMH, IIO BiJCHJIAIOTH J0 HOPM
MIXKHAPOJHOTO IpaBa, BHACIIAOK YOTO OCTaHHI MOXXYTh IiSITH BCEPEAMHI
kpainu. [lo-mpyre, nepkaBa Mo)ke NPUUHSATA HOBI HOPMH IIpaBa, 3MiHUTH
abo ckacyBaTH BX€ iCHYIOYi, BUKOHYIOUH NPUIHCH MIDKXHApOJHOTO IIpaBa,
aJlaNTyBaTH iX J0 0COONMBOCTEIl PABOBOT CHCTEMH JEPIKABH .

Hapa3i Vkpaima BusHana topucaukuito MKC, ckopucraBmmch
MeXaHi3MOM mogaHHs Aeknapariiii (. 3 crarti 12 PC), unm B3su1a Ha cebe Bei
nependadeni 30008’ s3anHsA 1o criBmparli 3 MKC Ta moao BUKOHaHHS HOTO
pimens. OnHak, mpy HaOYTTI BKa3aHUX 00OB’SI3KiB 3 BU3HAHHIM FOPHCIMKIIT
MKC, Ykpaina He HaOyna npasB, nependadernx B PC 1yt nepkaB-ydacHUIIb.
Ie o3Hauae HEMOXKJIMBICTD U1 YKpaiHH BU3HAYATH €JIEMEHTH 3JIOYUHIB, SIKi
nmoromaratoTb MKC B TimymauenHi i 3actocyBanHi ctareit 6—8 PC MKC,
HEMOJKJIMBICTh BCTAHOBJICHHSI IIPABUJI Ta IPOLEYDP JOKa3yBaHHs, BUPIILICHHS
IHIIUX TUTaHb opraHizamii ta gisapHOCTI MKC uepe3 HeMOXIMBICTH
HaOyTTs1 wieHcTBa B AcamOuei nepxkas-yuacHunb MKC. Vkpaina He mae
3MOTH NpUiiMaTH y4acTh y Bubopax [Ipokypopa MKC?.

Pumvceknii craryr MKC 3a0xouye BHeCeHHs 3MiH [0 HaI[lOHAJIBHOTO
3aKOHOJJABCTBA JIEPKaB-yYacCHHKIB, ajie He 3000B’3y€ JiepKaBy BBOIUTH B 0
HalllOHANIbHI TIOJIOKeHHS, BiMMOBiAHI mpumnmcam Pumcekoro cratyty MKC.
Brecenns 3MiH 10 HAIIOHAJILHOIO 3aKOHOJABCTBA HEOOXITHO JUIS TOTO, I00
Jep’kaBH  MOTJIM  3[IMCHIOBATH CaMOCTiiiHe e(eKTHBHE pO3CIIiTyBaHHI
1 KpAIMiHAIBHE TIEpEeCTiAyBaHHS 32 BUMHEHHS MDKHAPOIHUX 3I0YMHIB (BOEHHHX
3JI0YMHIB, 37I0YHHIB MPOTH JIFOASHOCTI, TCHOIULY TOH.[O)S.

[pouec pedhopmyBaHHsS MaTepialibHOT IUIOLMIMHU KPUMIHAIBHOTO MTpaBa
YkpaiHu HEOJHOpPa30BO IMOBEpPTABCS 10 HEOOXIMHOCTI 3aCTOCYBaHHS Ha
npaktuili monokens PC, mo marmo 6 3a ocHOBY 3MiH KpuminambHOTO
konekcy Ykpainm (manmi — KK VYkpainm). Ha ceorogni mponoBxKyroTbes
CrpoOM TPHUBEICHHS BHYTPIIIHBOIO 3aKOHOJABCTBA YKpaiHM (30Kpema
KK VYkpainn) y BiANOBIgHICTH 0 HOPM MIKHApPOAHOTO KPUMIHAIBHOTO
npaBa. Ha me chpsmoBanmii 3akoH Ne2689 Bim 27.12.2019, sxwmii Oymno
npuiinaTo BepxoBHoro Pagoro Ykpainu 20.05.2021 poxy. OpgHak craHoMm

'Cagoa T. C. IMmiemenramis HOpM PHMCHKOrO CTaTyTy B KpHMiHAIbHE
3aKOHOJABCTBO YKpainu. Bicnux OHY im. Meunixoea. Cepia : Ilpasosnaécmeo. Tom 24.
2019. Bumn. 1(34). C.121.

2‘lepBﬂKOBa O. B. BianoBiganbHicTh 32 BO€HHI 3JI0YMHHM: MEXaHI3MH Ta MPOLECH
BIJTHOBJICHHSI CYBEepeHITeTy Ta Oe3rneku Ykpainu. @opym Ilpasa: enekmponHe HAYKOBO-
paxoee suoanns. Bun. 61(2). 2020. C. 153-154.

®Cipant M. M. JlocBix iMIuIeMeHTAL|] HOPM IIPO BOEHHI 3JI0YMHH B KPHMIHATIBHOMY
3akoHomaBcTBi  KpaiH €C. Bichux Hayionanvhozo — yHieepcumemy  «Jlvsiscoka
nonimexuixay. Cepis : FOpuouuni nayku. Bun. 845. 2016. C. 226.
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Ha 27.03.23 poky BiH e He mianucanuii [IpesnaeHTom YKpai'HH4, a OT)KE HE
HaOyB YMHHOCTI.

Ha npomy erami BaxkjMBe 3HaueHHS Mae poOOTa HAyKOBOI CIIJIBHOTH
HaJl CTBOPEHHSM IPOEKTY HOBOro KpuMiHanbHOTO Kojekcy YKpaiHu, SKuid
0a3yeTbCsi Ha TPUHLUIIAX Ta OCHOBHHX moiokeHHsX PC, 3a sikumu
nepenOavaeTbess TUQEpeHIifoBaHe TOHATTS CaHKIII 3a 3JI0YMHH, Je
MIPOTIOHYETHCS BBEACHHS 9 CTYIEHIB 3JI0YMHIB 3aJI€)KHO BiJl X TSDKKOCTI, a 3a
37I0YMH 9 CTymNeHs, SIKMH € 3JI0Y4MHOM T'eHOLUAY, arpecii, 3JI0YMHOM IMPOTH
JIONSHOCTI 200 BOEHHUM 3JIOYMHOM CaHKIIS mependavae yB’SI3HEHHS Ha
CTPOK BiJ] IIICTHAMIATH IO TPUALSATH POKIB a00 TOBIUHE yB’ﬂ3HeHH$[5, TOOTO
MeXIi CAaHKI[i} IPUPIBHIOIOTHCS IO CTATYTHUX MEXK.

o6 BupimmTH TPOOIEMy PETYITIOBaHHS BiNIIOBINAIBHOCTI 3a Ty YU
IHITy KaTeropifo MDKHApOJHHWX 3JOYMHIB MiJ dYac po3poOKd 3MiH 10
KpUMiHAJIFHOTO 3aKOHOJABCTBA YKpalHW HEOOXiTHO OpaTH 3a OCHOBY Iepeltik
BOEHHHX 3JI0YMHIB, sikuii 3akpitutennit y crarti 8 PC MKC, ne mictsartbes
BUYEPITHI BOEHHI 3JI0YMHH, [0 MiAMaAal0Th i opucaukitiio Cymy.

basyrourick Ha TMepeniKy MDKHApOJHHMX  3J0YHMHIB, 3a3HauycHi
B 3akoHompoekTi 3miHM g0 crarti 8 KK VYkpainm nepexbauarors
3alpoBa/DKEHHS] IIPUHIMIY YHIBEPCAIBHOI IOPHUCAWKII, IO BCTaHOBIIIO-
BaTHME KPHUMIHAJIBbHY BiJIOBIAANBHICTh, II0 HE MOB’s3aHa i3 TEPUTOPIIO
BUYMHEHHS 3JI0YMHY, TPOMaJTHCTBOM UM MICIIEM IPOXKMBAHHS MTOTEPIILIOTO
YH T1103pIOBAHOTO 111010 HU3KH 3JI0YHHIB:

a) 370YMHIB arpecii; 0) TeHOIWMIy; B) 3JI0YMHIB TPOTH IIOISHOCTI;
T') BOEHHUX 3JIOYHHIB.

HaykoBe Ta mpaBo3axWCHE CITIBTOBapMCTBO BaXK4Yae 3a HEOOXigHE
KpUMiHaJII3yBaTH TMOBHHUH Mepeslik BOEHHUX 3JI0YMHIB, sIKi BKa3yHOThCS Y
ctarti 8 PC un BBOIUTH Os1aHKETHY HOpMY Ha mostokernHss PC MKC.

[Tpore 3aKOHOAABII MILLTK HIISXOM BBEIICHHS JIUILIE HU3KHU MOJIOKEHb
no KK Vkpaiau. 3a mum mpoekToM mependaueHo aonoBHuTH ynHHMN KK
VYkpainu crartero, ska O BKIOYada KPHMIiHaJIbHY BIJIIOBIAAIbHICTH
BIICHKOBUX KOMAaHJIHUPIB Ta IHIIMX 0Ci0, M0 (haKTHYHO JIOTh SK BIHCHKOBI
KoMaHaupu (IHCTUTYT KOMaHIHOI BiamoBigambHOCTI (responsibility of
commanders and other superiors)) ta e oxniero i3 HopMm PC. Taka crarts nana
0 3MOTy MPUTATHYTH JO BiJIOBIJAIFHOCTI KOMAaHIUPIB 3a 3JOYHHH iXHIX
MiIJIETTINX, HACHIAKU SKHUX, HA JKallb, CHOTOMHI TOBOAMTHECS CIIOCTEpIraTu
Ha JIEOKYTIOBAaHUX TEPUTOPIsX.

“IpoekT 3aKOHY PO BHECCHHs 3MiH 10 JGAKUX 3aKOHONABYMX AKTIB YKPAiHH IIOK0
IMIUIEMeHTanil HOPM MiXXKHApOJHOTO KPUMIHAJIBHOTO Ta TyMaHiTapHOro mpasa Ne 2689
Bim 27.12.2019. URL: http://wl.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=67804
(mata 3BepHenHs: 26.03.2023 poky).

Tekcr npoekty HoBoro KpuminaneHoro kozaekcy Ykpainu (craHom Ha 30.01.2023 poky).
URL: https://newcriminalcode.org.ua/criminal-code (zara 3Beprens: 26.03.2023 poky).
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IIpononyetscst pemaryBatu 3mict KK  VYkpaiam TakuM YuHOM,
mo6 Buxmountd cratri 432 (MapoaepctBo), 433 (HacwmibcTBo Hafg
HaceJeHHAM Yy paioHi BoeHHHMX niit), 435 (He3akoHHe BHKOpHCTaHHS
cumBogiku YepBonoro Xpecra...), HatoMmicth crartio 436 KK VYkpainu
(ITponaranna BiiiHM) 3amiHuTH Ha «[lyOmiyHi 3aKJIMKH IO aKkTy arpecii abo
30poiiHOro KOH(UIIKTY HE MDKHApOJHOTO XapakTepy». BBakaeTbcs,
10 B YMOBaX Cy4acHOi MOBHOMacUITaOHOI BiHHM Ta CYHpPOBOJUKEHHS ii Tak
3BaHOIO TiOpHIHOIO BiifHOIO TOTpeOye Cy4YacHHX WiIXOMAIB JUIsS OIIHKH
3TIOYMHIB, SKi BUMHSAIOTHCA B TaKifl BilHI, ajpke MOHATTS arpecii, ske Oyio
chopmoBane michsd J[pyroi cBiToBOi BiffHH, 3apa3 TpaHc(OpMyBaIOCS
Ta HE 3BOANTHCS JINIIE JI0 arpeCUBHOI BIHHH.

Tomy mpomonyersest ctartio 437 KK Vkpaimm (IlmamyBanvsd,
MiATOTOBKA, PO3B’SI3yBaHHS Ta BEIEHHS arpecHBHOI BiHM) y3arajJbHHUTH JO
«3nounH arpecii», a yuaHy crarTio 438 KK Ykpainu ([lopymeHnas 3akoHiB
Ta 3BMYAiB BIHHM) KOHKPETH3yBaTH 10 «BOEHHI 3JI0YMHI CTOCOBHO 0COOMY.

[Ipore, naHMii 3aKOHOMPOEKT TaK 1 3AIUIIUBCS 3aKOHOIPOEKTOM,
a B kBiTHI 2022 poky 3’sBisieThes MPOeKT 3akoHy «IIpo BHecCeHHsS 3MiH 10
KpuminansHoro konmekcy VYkpainm Tta KpuMinanbHOro mnporecyaibHOTO
kozaekcy Yxkpainm» Ne 7290.

JaHuii 3aKOHONPOEKT MICTUTH TMOJIOXKEHHsI, 30KpeMa B YacTHHI
PO3IIOTy BOEHHHX 3JI0YMHIB, IO € IJEHTHYHI 3aKOHONpoekTy Ne 2689,
a TakoX B 0azyerscst Ha mpuHOuNax ta Hopmax PC MKC.

IIpore 1melt 3aKOHONPOEKT, TMOMPH MO3WUTHBHI TEHICHIII 3MiH,
HE BPaxOBY€ HU3KY MOJOXCEHb, IO Malld Miclle B IOMEPEIHIX penakilisx,
a caMe BIACYTHE TIOJIOKEHHS TIPO KpPHUMIiHAIBHY BIAIIOBIAAIBHICT
KOMaH/IUPiB M 0ci0, siki (PaKTHYHO IIIOTh K KOMaHAUpU. Takox BiJICYTHE
MOJIOKEHHA, SIKe TIIPOIOHyBaJocs  3akoHompoektoM Ne 2689  mpo
VHIBEpCaNbHy OPHCIMKIIIIO, IO HaJaBaja MOXJIMBICTh IEpeciigyBaTH
1HO3EMIIiB 32 BYMHCHHS MD>XHAPOHHX 3JIOUMHIB HAa TEPUTOPIl YKpaiHu.

3 moyaTkoM HMOBHOMACIITaOHOI BiHHM pocii IpoTH YKpaiHW Ta BUMHEHHS
NPaBOIOPYIICHb, 30KpeMa 3JI0YMHIB IPOTH MHUpY, O€3MeKH JIHoACTBa Ta
MDKHapO/IHOTO TTPABOTIOPS/IKY POCIHCEKIME OKYITaHTaMH, 3HOBY aKTyaJli3y€eThCs
NUTaHHS pe)OpPMYBaHHS KPHMIHAJIBHOTO 3aKOHOZABCTBA YKpPAIHM BIATIOBIIHO
JI0 BUMOT MDKHAPOJJHOTO KPUMIHAJIBHOTO Ta TyMaHITapHOTO TPaBa.

BinmoBimHO 10 €MMHOTO MEPENiKy BOEHHHUX 3JI0YHHIB, IO 3aKpPIIUICHUH
y c1. 8 PC MKC, ne mepen0aueHoO BOEHHI 3TOYMHH, OXOIUICHI IOPUCAUKIIIEI0
BignoBigHoro Cymy. 3aKOHONPOEKTH, SKiI TependadaroTh IMIUIEMEHTAII0
HopM PC, 30kpema Ilpoexr HOoBoro KK Vkpainu, mMOBHHHI BperyiIiOBaTH
ICHYIOUy NpOTalIWHy 3aKOHOJABCTBA MNP0 KPUMIHAJIBHY BiANOBIAaIBHICTH
B TUIONIMHI peajbHOi peakilii Ha BOEHHI 3JIOYMHU Ta BHECTH 3MiHU MO0
BU3HAUYEHHS ITOHATH 3JI0YMHIB, siKi nependaueni PC MKC.
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OKPEMI ACIIEKTH TPOBEAEHHS OI'JIAAY TPYIIA,
IMOB'A3AHOI'O 3 EKCT'YMALI€EIO
B YMOBAX BO€EHHOI'O CTAHY

Crynnuk fApocnas BasepiiioBny
KaHOUOam 1opuoOudHUx HayK, OOYeHm,
3a8i0ysay kageopu KpUMIHATLHO20 Npasga ma npoyecy
JBH3 «Yorczcopodcwruti nayionansHuil yHigepcumenmy
M. Yorceopoo, Vrpaina

Ha »xanp, moBHOMacmiTaOHe BTOPTHEHHs poOCifchkoi (emepariii Ha
yKpaiHchki 3emii 24 motoro 2022 poKy BIUIMHYJIO NPaKTHYHO Ha Bci cdepu
KUTTEMISUTBHOCTI CYCIUIBCTBA Ta 3MIHWIO KHUTTA KOXKHOTO YKpaiHII,
JOTIOBHUBIIK HOTO CKJIQJAHUMHU 1 CKOpOOTHMMH oOcTtaBuHamu. [Ipu 1mpomy
3pocia motpeba pimrydux Jid 3 OOKy MPaBOOXOPOHINB, aJKe caMe Ha HHUX
MOKJIA/ICHO BAXKIUBI 3aBJaHHS MPOTHIIATA 3JO0YMHHOCTI Ta OINEPATHBHO
pearyBaTH Ha 370YMHH. B yMmoBax BifiHHW HIBHAKO BiIOyBaeThes
MIEPEOCMHCIIEHHS (YHAAMEHTAJIBHUX IOHSATh, a OTXE, /I HayKOBIIB
1 TMPaKTHYHHUX MPALiBHUKIB IIPAaBOOXOPOHHUX OPTaHiB IMOCTAIOTh HEMPOCTI
3aBIaHHSI 1 BHUKJIMKMA aJeKBaTHOI KBamiikamii cuTyamiid, BiTHOBICHHS
CIPAaBEJIMBOCTI Ta MOKapaHHS BUHHHUX. CBOTOAHI 3HAYHO 3OLIBIIMIOCS
HAaBaHTAXEHHs Ha miapo3ainu HamioHanbHOi mominil, NpejCTaBHUKHU SKOT
3MIACHIOIOTh HE JIMIIE TMOKJIaJAeHI Ha HuX mnpodeciiiHi  000B’s3KH,
aJe i1 3a0e3neyyIoTh MEBHI NpolecyalbHi MUTaHHA, 30KpeMa y 300pi JoKa3iB
1 JOKyMEHTYBaHHI 3JI0YMHIB, BUNHEHUX POCIHCHKMMH OKyIIaHTaMH Ha HaIlii
3emii. Bce 1€ BHECNIO KOPEKTHBH i B aKTyaJbHICTh HAayKOBO-TIPAKTUYHUX
Topa/] 1010 TOTO, SIK TIOBOAMUTHCS Ta IO POOMTH ITiJ 4ac OKPEMHX CIIiJUUX
Jiif, sIKi MoYajy MPOBOAWTH B OCOOJMBHMX YMOBAaX, BPaxOBYYM CHTYalilo
B KpaiHi.

Maifke mo/tHs MpariBHAKY MO TOKYMEHTYIOTh HACIiIKA OOCTPiiB
HACENICHNX MYHKTIB Ta J>XOPCTOKICTh POCIMCHKAX BIHCHK HAaX MHPHAM
HACeJICHHSIM Ha OKYIOBaHUX TepUTOpisx. Peaiii choroneHHS akTHBI3yIOTH
POOOTY CHiAYNX MiAPO3ALTIB i KPUMIHATICTIB 32 HAIPSMOM JOKYMEHTYBAaHHS
3JIOYHMHIB POCIHCHKOI apMii B MiCISIX BEJICHHS AKTUBHUX OOHWOBHX diid Ha
Teputopii Hamoi nepkaBu. OMHHUM i3 BaXJIMBUX MOMEHTIB € BUBYCHHS
0COOJIMBOCTEW JOKYMEHTYBaHHS Ta HPOLECYaJIbHOTO O(OPMIICHHS OTJIAILY
MiCIsl Tofii 100 OOCTaBUH yOWBCTB 1 KaTyBaHb LMBUIBHHX OCI0 Ta
BIMICBKOBHX, (DIKCYBaHHS MiClLlb OJJUHOYHHX 1 MAaCOBHX 3aXOPOHEHb, MOPSAKY
eKCryMallii TUT J1s1 TPOBEICHHS HEOOXITHUX TOCIIIKCHb.
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CoBo  «ekcrymauist» IOXOIUTh 3 JIATHHCBKOTO «exhumationy,
(ex — 3 1 humus — 3emits1, IpyHT) i O3HAYA€ BUIYYCHHS TpyIma 3 3eMii. JlyMKu
BYCHUX JAUIATBCS Ha 1Bl rpynu. OpHI BBaXaroTh, MO eKCryMaris
€ CaMOCTIMHOI CIIJUOI0 Ji€l0, OCKUIBKM iHQopMalis, OTpuMaHa
B Pe3yJIbTaTi eKcrymailii, HOCUTh J0Ka30BUi xapakrep. [HIIa rpyna BYeHUX
JIOTPUMYETBCS TYMKH, IO €KCTyMallisl € JIMIIEe 3aC000M OTPUMAaHHS JTaHUX
JUId Oty  Tpyma.  Bumaerscst  OUbII  MPaBWIIBHOIO  TTO3MIIS
B.IO. Crenpmaxa, skuil Bifi3HAUae HACTyIHE: «HE3BaKAIOUYM Ha Te, IO
eKCTyMallisl HE € «CaMOJOCTaTHBOIO» CIIAYUOI0 Mdi€0» 1 Maibke 3aBXKan
BUMarae IeBHOTO MPOJOBKEHHS, BOHA MIPSMO 3aKpillIeHa B POLECYaTbHOMY
3aKOHOJABCTBI, 1 caMe 11 MPOBEAEHHS «3HIMAE BC1 MUTAHHS MO0 TOTO, IKHM
YHHOM CTal0 MOXJIMBUM TIPOBENEHHS EKCIIEPTHOTO  JIOCHIIKCHHS
TI0XOBAHOTO Tpymay'.

3araioM TOHATTS «EKCTyMallii TpyIMay HE 3aKpilUIeHe Yy YWHHOMY
3aKOHO/IaBCTBI 1 3 HAYKOBOI TOUKH 30py Y JITEpaTypi MiJ eKCryMali€ro Tpymna
PO3YMIIOTh TPOILIECYANbHY JiI0 OpraHi3alliifHO-TEXHIYHOTO XapakTepy, L0
noJjsrae y BUIIMaHHI Tpyna JIIOAMHU 3 MOTHJIM 3 METOI CTBOPEHHS
HaJIS)KHUX YMOB JUIS ITOJAJIbIIOT0 IPOBEACHHS OTJLILY TpYIIa, pea SIBICHHS
Horo Juisi  BHI3HAHHS, €KCHEPTHOTO JOCHIDKEHHS Ta/abo  IHIIUX
TpoIeCyanbHIX i,

Bapro Bim3HauuTH, MO OMNIAA TpyHa, MOB’SI3aHUN 3 EKCTyMaIli€lo
€ 0COOJIMBIM PIi3HOBHIOM OIJISITy TPYNa, 1 NMPOBOAMTHCS 3 IOTPUMAaHHAM
BiJINIOBITHUX TIPABIJI OTJLAY TPyIa, IpOTe Mae pan BimMiHHHMX puc. [logatn
CIIiJT 3 TOTO, IO JUIS IPOBEACHHS OTIIAY TPYIIa, TIOB’I3aHOTO 3 EKCTyMAIIi€lo,
K 1 Oyap-aKoi ciiggoi mii, HeoOXigHAa HASBHICTh (PAKTHYHOI Ta IOPHIUIHOL
migictaB. DaKTUYHOK IMIiJCTABOI0 TPOBEACHHS €KCrymalii € HasBHICTh
JIOCTOBIPHUX JIOKa3iB TOTO, 1[0 B MEBHOMY MICIIi, /¢ MOXOBaHUH TpPYII, Ha
HBOMY 4YM Ol HBOTO MOTIM 3aJIMIIATHCSA CIIM, II0 MalTh BaXKJIHMBE
3HAYEHHs JUIl KPUMIHAIBHOTO NPOBapKeHHS. FOpWANYHOIO MiJCTaBOIO
€ BMOTHBOBaHa IIOCTaHOBa Tpokypopa. [lepmmii eranm cmiguoi nii —
TUIaHyBaHHSI €KCTyMarlii, HacamIiepesl, BUMarae BiJlIOBi/li Ha MHUTaHHS IIPO
MeTy Ii€i mporecyanbHOi il 1 Mpo MOXIHUBICTG ii JOCSATHEHHS, TOOTO PO
JIOLUTbHICT. MeTa monsirac B TPOBEAEHHI OIMIALy (MEPBHHHOTO YU
MIOBTOPHOTO), @ TaKOX CTBOPEHHI HAIEXHUX YMOB JUIS CYIOBO-MEAWYHOTO
TOCTI/KeHHS, TPU3HAYCHHS IHIINX BHIIB CKCIIEPTH3, TPEH SBICHHS IS
BITi3HAaHHA TOmO. [Ipy IIbOMY CITiZT BpaXxOBYBaTH KijlbKa 0OCTABUH: ITO-TIEpIIIE,

! Cremsmax B. IO. (2016). IMpouecyanbHuil MOpsAAOK 1 MPOOIEMH HMPOBAKEHHS
eKCTryMallil Tpymna y KpUMiHAJIbHOMY CyI04MHCTBI. A0gokam. Ne 1. C. 21.
VYnanosa JI. JI. ta in. (2020). KpumiHanbHuili mporec VYKpaiHM y NHTaHHSIX
1 BIIHOBiAAX : HaBY. moci6. Bua. 5-te, nmepepoo. i nonos. Kuis. C. 241.
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MaioTh OyTH copMynbOBaHI MUTAHHS, SIKI MOTPIOHO BHPIMIMTH B XOJi
eKcryMarllii Juis JOCHIKeHHs Tpymna 1 HACTYNHUX CIIJUuX [iif; mo-apyre,
BpaxyBaTh 3MiHH, SKHX 3a3HAa€ TPYN B MOTWJII IMICIS TOXOBAaHHS, 1 SIKi
MOXYTh YHEMOXJIMBUTH BCTaHOBJICHHS (AKTiB, MIO LIKaBJISATH CIiACTBO.
Came TOMy Ha MIIrOTOBUOMY €Talli MPOBEIEHHs €KCTyMallii CIIiji OLiHUTH
MOJJIUBHH CTaH TpyIla, 3 OBy Ha YacoBi (paKTOpPH, OCOOIHMBOCTI BILTHBY
30BHIMHIX (akTopiB, mepeabauyBaHi MNPUYMHH CMEPTi, a TaKOX
(izionorivHMi cTaH 0COOM JO HACTaHHS cMepTi. KOMIUIEKCHUH aHai3 IHx
BIZIOMOCTEH JO3BOJIUTH BU3HAYUTH IPHHIMIIOBY MOXKIUBICTH ITONAJIBIIOTO
EKCIIEPTHOTO TOCTIHKCHHS BITYYCHOTO TpyHa i, K HACIIIOK, MOUTbHICTH
NPOBE/ICHHS eKcrymanii. BUHATOK MOXYTh CKJIACTH Ti BHIAIKH, KOJH
MOTpiOHE MOBTOpPHE IOCHTIMHKEHHS KiCTKOBMX TKAaHWH, SIKI BTPAdaroTh CBOi
BJIACTHBOCTI HA0arato HOBIINE 1 MEHIIE CXHIbHI 0 3O0BHIIIHIX BIUIMBIB.
[lepenik mimcTaB A7 TPOBEIEHHS EKCTyMalii Tpyma HE € BHYEPIIHUM.
Kareropist «kHeOOXiTHICTB» IUIA ITi€] CIIia4Y0il ii HOCUTH OI[IHOYHHUI XapakTep,
a/DKe U KOXKHOT'O KPHUMIHAJILHOTO TPOBA/HKEHHS € CBOI Baromi IIiJICTaBH,
SIKi BU3HAYAIOTh CITIUHii, TPOKYPOp®.

Bignoimao 10 cT. 239 KpuMiHampHOrO NpOIECyabHOTO KOIEKCY
VYkpaiHu eKkcryMmaris Tpyna 3IiHCHIOETBCS 3a IOCTaHOBOIO IPOKYpopa.
BrkoHaHHS TIOCTaHOBM TIOKJIaJa€ThCd Ha CIy)XO00BUX 0Ci0 opraHiB
MICIIEBOTO caMOBpsiAyBaHHS. Hacammepen citif 3a3Ha4MTH, IO €KCTYMaIlilo
Tpyna TMpOBOJSATH JIMIIE TicAs IOYaTKy JIOCYJOBOTO PO3CIiyBaHHS.
Excrymarist Tpyma CIiBBITHOCHTBCS 13 JESIKUMH IHIIUMH IPOIECyaTbHIMHA
IisIMH, cepe]] SIKUX OTJIS, HacaMIIepe OTJIsA TPyIa, a TAaKOX Mpea’ IBICHHS
JUTSA BII3HAHHSA, CIITYMA €KCIIEPUMEHT, OJICPKAHHS 3pa3KiB I eKCIEPTH3H.
Big BkazaHux mpolecyanbHHX Jid eKcrymallis Tpyna BiIpI3HSETbCS 3a
METOI0 MPOBEJCHHS, 3a MPOIECYaTbHOI HPUPOJOI0, CKJIAJOM YYaCHHUKIB,
¢dakTHyHOO 1 opuaMuyHOIO miacTaBamu, Bu3HaueHMM y KIIK VYkpainu
MPOLIECYIbHUM TOPSJKOM, PEKOMEHJOBAaHUMH TaKTHYHUMH TNpHHOMaMH
npoBejeHHs. [IpakTHYHO HEMOXKJIMBO TPOBECTH EKCTyMallifo 0e3 orsimy
Tpyma, TaK ke, sK 1 HeMae OIJIsIAy ITOXOBAaHOTO Tpyma 0e3 eKcryMarlii.
CkiagoBy 4YacTHHY OIJIIy ITOXOBAHOTO TpyHa HE BapToO pPO3IMIAJATH K
caMOCTiiiHy ciimuy (po3lrykoBy) firo. BakianBo BpaxyBaTHl i Te, IO OIS
Tpyna y IUX BHUIAJIKaX CYHNPOBOJIKYETHCS OTIISAIOM MICIS HOTO ITOXOBAaHHS,
AKMl TIOUMHAEThCS (DAKTHYHO 3 MOMEHTY IOYaTKy ekcrymamii’. Tpym
BUIIMaeThcss 3 MicH IIOXOBaHHS 3a IPHCYTHOCTI CyIOBO-MEAUYHOTO
eKCIepTa Ta OTJIANAETECA 3 JoaepkanHsaM mpasui ctarti 238 KIIK Ykpaian

3 Koeryr O. O., Cyxina I'. }0. (2020). OcobmuBocTi orisay Tpymna, IOB’S3aHOTO
3 eKCTYMai€lo K cniggol ail. FOpuouunuii naykosuil enexmponnuii scypuan. Ne 3. C. 385.

* l'anaran B. L, Kymuk M. 1., Moprys H. C., Tepemesxo 0. B. (2018). Ormsg tpyna,
OB’ I3aHUH 3 EKCTYMaLli€l0, Y KpUMIHAIBHOMY NPOBa/pKeHH] YKpainu : HaBd. noci0. Kuis,

2018. C. 83.
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npo orsig tpymna. Ilicns npoBeaeHHs excryMariiii i HeoOXiqHUX JOCIIIKEHb
MTOXOBAHHS 3MIHCHIOETECA B TOMY CaMOMY MICIIi 3 HPUBEACHHSM MOTHIH
B momepenHiii craH. Kono y4YacHUKIB CKIaNarOTh CIIIYUN Y4 TPOKYPOp,
noHsATi (y KUIBKOCTI HE MEHIIE JBOX), CYJOBO-MEIUYHHMH EKCIepT
B O00OOB’SI3KOBOMY TIODSIAKY, @ SKIIO HOro HEMOJXIIMBO BUKJIMKATH,
3anpoIIyIOTh HAMGMIKUOro Jikaps sk cremiamicra®. ITin wac excrymarii
CYJOBO-MEJMYHUM EKCIIEPTOM MOXKYTb OYyTH BWIIyYeHi 3pa3Kd TKaHUHU
1 opraHiB a00 4YacTHHM TpyNa, HEOOXiIHI A NPOBEINCHHS EKCIEPTHUX
IOCTiKeHb. Y pa3i HeoOXiMHOCTI TPYHm MOXe OYTH IOCTaBICHHH IO
BIATIOBITHOTO €KCHEPTHOTO 3aKJamy JUId MPOBEACHHS eKcrepTusu. [lix gac
eKcryMariii Tpyma 3 IOXOBaHHS MOXYTh OYTH BHIJIYYCHI pedi, SKi MaloTh
3HAUeHHs Ul BCTAaHOBJEHHS OOCTaBHH KPHMIiHAIBFHOTO IPABOIOPYIICHHS.
HesBaxxaroum Ha Ba)UIMBICTh MHUTAHHS IMpOIecyabHOI (ikcamii pe3ynbTaTiB
excrymarii Tpyma, ynaHAN KIIK YkpaiHn He MIiCTUTH JETalbHUX BKa3iBOK
PO Te, SIK caMe MOBHHHI (DiKCYBaTHCS XiJ Ta Pe3yJIbTaTH Liel mpouecyarbHoT
nii. Y vactusi 6 ctarti 239 KIIK Ykpainu BCTaHOBJIEHO, IO PO MPOBEACHY
ciiguy (pO3UIyKOBY) JIif0 CKIAJAOTh IMPOTOKOJ, y SKOMY 3a3HAuyaloTh BCE,
mo OyJio BUSIBJICHO, y Till ITOCIIIOBHOCTI, B IKil Iie BigOyBajocs, i B TOMY
BUIJISI, Y SIKOMY cCIlOcTepirasiocss mij 4ac mpoBeneHHs ciimgdoi mii. o
MPOTOKOJY JIOAAI0Th MaTepialyd BUMipioBaHHS, GoTorpadyBaHHs, 3ByKO- Y1
BiZIeO3aIucy, IUIaHu i cXxeMu, rpadiuai 300pakeHHs, BITOUTKH Ta 3IIIKH .

Takum 4YMHOM, TIPOBENEHHS EKCTyMalii Tpyla € JIOCHUTh CKJIaJHOIO
i crenudiyHOO TIPOIECYaJbHOIO Ii€f0, IO BHUMarae mnpodecioHamizmy
1 BHCOKOTO PiBHS MOPabHO-BOJIBOBUX SIKOCTEH CIiAUOT0. Y CHITy XapakTepy
MICI TIPOBENIEHHS EKCTyMallii Ta eMOI[IfHOTO CTaHy ii YYacHHKIB, BeCh
MpolLIeC eKcryMaiii Tpyra MoBHHEH OyTH MOMEPeHbO MPOLyMaHHN CIIIYMM.
Ha nanmit yac BiACYTHIM 3aKOHOJABYMI TOPSIOK IPOBEICHHS EKCryMallii,
BHACJIIIOK YOr0 BHHHMKAKOTH KOMI3il 1 CHTyaIlil, KOJIX OTPUMaHi JI0Ka3u
€ HEeJIOIyCTUMUMH.

HasBHicTh OKpeMux mporecyanbHi NpOTaIMHM B Oprasizamil
MiATOTOBKK Ta 0Oe3NnocepeHbOMY IPOBEJICHHI eKcryMmalii Tpyma mix vac
MpOIeCyallbHOI MisTTBHOCTI JOCIIKCHHS i€l Nii Ha TCOPETUYHOMY pPiBHI
3 ypaxyBaHHSIM BHMOT MPAaKTHKH Ha0yBa€ BUHATKOBO BAXXJIMBOTO 3HAYCHHS.
Kpim 1iporo, HeoOXiHOO MEPEAYMOBOIO YCIIITHOTO POBEACHHS €KCryMarlil
Tpylla € 3HaHHS I[ICUXOJIOTIYHHX TMpoOJieM, M0 BUHHUKAIOTH MK il
yY9acHHKaMH I Yac il mMIroTOBKH Ta Oe3MOCepeIHBHOTO MpPOBEICHHS, a

® Jlyuxo O. A. (2020). Illono cy6’eKTiB NPOBEACHHS OLNsLy. Bueni sanucku THY
imeni B. I. Bepnaocwvkoeco. Cepis: topuduuni Hayku. Kpusopizeka axademis nampynbHoi
noxiyii. Tom 31(70). Ne 4. C. 238.

® lanaran B. L, Kymuk M. i, Mopryn H. C., Tepemenxko FO. B. (2018). Ornsia tpyma,
OB sI3aHMH 3 eKCTYMalli€lo, Y KpUMiHAIBHOMY HPOBaKeHHI YKpainu : HaB4. noci0. Kuis,

2018. C. 83.
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TaKOX BMIiHHS ciigdoro ix mosatu. Came 3aiia peaitizaimii MOCTaBICHHUX
nepejl HUAM 3aBAaHb CHIAYM TOBMHEH 3HATH CYTHICTH 1 BOJIOJITH
TAKTUYHUMH Ta TICUXOJOTTYHHUMU NPUHOMAaMH MPOBEJCHHSA TaKOi CKJIaHOI
npouecyanpHol Jii, SK eKCrymallis Tpymna, BMUIO 3acTOCOBYBAaTH CBOI
TEOPETHYHI 3HAHHSA Y TPOLECYyalbHId MISUIBHOCTI 3  PO3CIiTyBaHHS
KpUMIHAJBHHUX MPABOMOPYIICHb.
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